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This  Digest  covers  all  United  States  Supreme  Court  cases  reported  between 
October,  1882,  and  July,  1916.    These  opinions  are  reported  in 

Supreme  Court  Reporter,  Vols.  1-36, 

United  States  Reports,  Vols.  106-241, 

Lawyers'  Edition,  United  States  Reports,  Vols.  27-60. 

Every  digest  paragraph  -gives  references  to  all  of  the  above  Reports, 
making  the  Digest  equally  valuable  to  the  owners  of  any  series  of  reports. 

The  Key-Number  device  («=>)  used  in  place  of  the  section  mark  (§), 
which  has  been  commonly  in  use  heretofore,  indicates  that  the  Digest  is  com- 
piled on  the  Key-Number  System.  This  means  that  Topics  and  Key-Num- 
ber Sections  in  this  Digest  are  identical  with  those  in  the  Decennial  and 
American  Digests,  Key-Number  Series.  Moreover,  the  Index-Digests  in  the 
Advance  Sheets  and  Bound  Volumes  of  the  Supreme  Court  Reporter  are  ar- 
ranged on  the  same  System*,  making  the  Index-Digests  in  volumes  subse- 
quent to  Vol.  36  Supreme  Court  Reporter  current  supplements  to  this  Digest. 

Whenever  you  find  a  case  in  point  in  this  Digest,  jand  wish  to  find  other 
authorities  on  the  same  point,  turn  to  the  same  topic  and  Key-Number  Sec- 
tion in  the  other  Digests  and  Indexes. 
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ABANDONMENT. 


Cross-References. 

See  Domicile,  ^=»^ 
Of  particular  $peci€»  of  property  or  rights. 


Bankruptcy,  ^=»150. 

Canals,  ^=s>22. 

Insurance,  ^=»245,  470. 

Mines  and  Minerals,  ^=»24,  34. 

Patents,  «=5>82,  83,  143. 


See— 
Trade-Marks  and  Trade-Names,  ^s»32. 
United   States,  ^=s>103. 


Of  remedies  or  proceedings^ 
See  Appeal  and  Error,  ^=»805. 

ABATEMENT. 

Of  nuisance,  see  Nuisance,  ^=:»84,  80. 


ABATEMENT   AND   REVIVAL. 

Scope-Note, 

[INGLUDBS  suspension  or  defeat  of  civil  actions  in  general  by  matters  affecting  the 
procedure  merely,  not  the  merits  of  the  cause  of  action ;  grounds  of  such  abatement  of  ac- 
tions, more  particularly  want  of  Jurisdiction  of  the  court,  bringing  more  than  one  action 
for  the  same  cause,  defects  or  irregularities  in  bringing  an  action,  and  death  or  disability 
of  parties,  occurring  either  before  or  after  action  Is  brought ;  necessity  of  pleading  or  oth- 
erwise taking  advantage  of  matter  In  abatement,  and  effect  of  failure  to  do  so;  and  re- 
vival of  actions  which  survive. 

[For  related  matters  under  other  topios,  see  oross-referonoos  after  analysis*] 

Analysis. 
L  Objections  to  Jurisdiction. 

«=>3.  Necessity  and  mode  of  making  objection. 

IL  Another  Action  Pending. 

«=>8.  Identity  of  cause  of  action,  issues,  or  relief. 
10.  Action  in  different  jurisdiction. 

in.  Defects  and  Objections  as. to  Parties  and  Proceedings. 

«=»  27.  Nonjoinder  of  party. 

39.  Dissolution  of  corporation. 

40.  Necessity  and  mode  of  making  objection. 

IV.  Transfer  or  Devolution  of  Title,  Right,  Interest,  or  Liability. 

«=>  46.  Termination  or  devolution  of  representative  or  official  capao- 

ity. 

47.  Continuance  or  revival  by  or  against  successor  in  interest. 
V.  Death  of  Party  and  Revival  of  Action. 

(A)  Abatement  or  Survival  of  Action. 

^=»49.  What  law  governs. 

61.  Causes  of  action  which  survive. 

62.  In  general. 

65.  Actions  for  injuries  to  property. 

68.  Aptions  and  proceedings  which  abate. 

69.  Death  pending  appeal  or  other  review. 

(B)  Continuance  or  Revival  of  Action. 

«=5>73.  Persons  against  whom  action  may  be  continued  or  revived. 
76.  Application  and  proceedings  thereon. 
76.  Order  for  continuance  or  revival, 

Tliis  Digest  Is  eompilsd  on  tha  Xey-Nninber  System.  For  ezplaaatio]^  see  page  ill* 
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VI.  Waiver  of  Grounds  of  Abatement  and  Time  and  Manner  of  Pleading  in 

General. 

[No  paragraphs  or  references  In  this  Digest    but  see  1  Cent.  Dig.  Abate. 
&  B.  IS  495-612.] 

Cross-References. 

See  Election  of  Remedies. 

Action  for  infrin^^ement  of  copyright,  see  Ck)py- 
rights,  ^=:»71. 

Pleas  in  abatement,  see- 
Appeal  and  Error,  ^=»870« 


Pleas  in  abatement, 
Criminal  Law,  <e=s>277-280. 

Revival  of  judgment,  see  Judgment,  9=»868-S70. 

Rights  of  action  by  or  against  personal  repre- 
sentatives, see  Executom  and  Administrators, 
<ds>428-430. 


* . 


X.   OBJEOTIOm  TO  JUBISDICTIOir. 

^s»3.  Neoessity  and  mode  of  making  ob- 
jeotion. 

See  1  Cent.  Dig.  Abate.  A  R.  H  7-S4. 

Defendant  does  not  preclude  himself  from 
raising  the  question  of  jurisdiction  by  interpos- 
ing a  plea  of  former  adjudication,  and  waiting 
until  it  is  decided  against  him.  The  court  is 
bound,  even  of  its  own  motion,  to  determine 
questions  of  jurisdiction  whenever  and  however 
they  are  presented. — Morris  v.  Gilmer,  129.  U. 
8.  315,  9  B.  Ct.  289,  32  L.  Ed.  690. 

n.  ANOTHER  AOTIOir  PENBIN O. 

Abatement  of  proceedings  for  review,  see  Ap- 
peal and  Error,  ^=»13. 

Successive  proceedings  for  infringement,  see 
Copyrights,  ^=»71. 


Identity  of 
or  relief. 


oanse  of  aotlon,  issues, 


See  1  Cent  Dig.  Abate.  A  R.  §i  l9-fi6.  68-6S,  C8- 
72;  6  Cent.  Dig.  Banks,  I  U4;  17  Cent  Dig.  Dower, 
I  356;    80  Cent  Dig.  Judgm.  |  1729. 

The  pendency  in  one  district  of  a  suit  for 
forfeiture  of  a  vessel  for  certain  alleged  viola- 
tions of  statute,  and  the  existence  of  a  bond  for 
her  entire  value,  given  for  her  release  therein, 
do  not  prevent  the  bringing  of  a  subsequent  suit 
in  another  district  for  her  forfeiture  for  other 
violations  of  the  same  statutes,  committed  be- 
fore the  bringing  of  the  first  suit,  and  which 
could  have  been  joined  therein.  67  Fed.  508, 
59  Fed.  476,  8  C.  C.  A.  182,  reversed.— United 
States  V.  The  Haytian  Republic,  154  U.  S.  118, 
14  S.  Ct.  992,  38  L.  Ed.  930. 

When  the  pendency  of  a  suit  for  forfeiture 
is  set  up  to  defeat  another,  the  case  must  be 
the  same.  There  must  be  the  same  parties,  or 
at  least  such  as  represent  the  same  interests,  and 
the  same  offenses  must  be  alleged  as  grounds  for 
the  forfeiture,  and  the  relief  demanded  must  be 
founded  on  the  same  facts.  The  mere  fact  that 
the  remedy  is  the  same  will  not  entitle  the  de- 
fendant to  plead  the  former  action  in  abatement, 
if  the  offenses  for  which  forfeiture  is  claimed 
were  committed  on  different  dates  from  those 
alleged  in  the  former  action.— United  States  v. 
The  Haytian  Republic,  154  U.  S.  118,  14  S.  Ct 
992,  38  L.  Ed.  930. 

^=»10.  Action  in  dilteront  Jnrisdiotion. 

Bee  1  Cent  Dig.  Abate,  ft  R.  if  86-104. 

A  seizure  of  a  vessel  for  violation  of  the 
revenue  laws,  and  her  release  on  bond,  cannot 
be  pleaded  in  abatement  of  a  subsequent  libel 
in  another  district  for  similar  offenses  commit- 
ted during  the  same  period  as  those  for  which 
the  first  libel  was  filed.  — United  States  v.  The 
Haytian  RepubUc,  154  U.  S.  118,  14  S.  Ct  992, 
38  L.  Ed.  930. 

m.  DEFECTS    AND    OBJECTIOKS    AS 
TO  PARTIES  AND  PROCEEDINGS. 

^=»27,  Nonjoinder  of  party* 
See  1  Cent  Dig.  Abate.  A  R.  89  160-162. 

In  an  action  by  an  assignee,  brought  in  a 
itate  court  and  removed  thence  to  a  federal 


court,  the  objection  that  the  assignors  were  not 
made  parties,  as  required  by  Rev.  St  Ind.  1881, 
§§  251,  276,  is  an  objection  to  the  nonjoinder  of 
parties,  and  not  to  the  jurisdiction  of  the  court. 
—Delaware  County  Com'rs  v.  Diebold  Safe  & 
Lock  Co.,  133  U.  S.  473,  10  S.  Ct.  399,  83  L. 
Ed.  674. 

^=»39.  Dissolution    of    corporation. 

See  1  Cent  Dig.  Abate,  ft  R.  ii  lM-204:  U  Cent 
Dig.  Corp.  i  2689. 

Where  a  judgment  of  the  federal  circuit 
court  in  Tennessee  against  a  New  York  corpo- 
ration is  reversed  by  the  supreme  court,  and  a 
new  trial  is  ordered,  but,  pending  the  appeal, 
said  corporation  is  dissolved  by  the  courts  of 
New  Tork,  and  a  receiver  is  appointed,  the  suit 
abates.— Pendleton  v.  Russell,  144  U.  S.  640, 
12  S.  Ct  743,  36  L.  Ed.  574. 

Where  a  judgment  of  the  federal  circuit 
court  in  Tennessee  against  a  New  York  corpo- 
ration is  reversed  by  the  supreme  cotirt,  and  a 
new  trial  is  ordered,  but,  pending  the  appeal, 
said  corporation  is  dissolved  by  the  courts  of 
New  York,  and  a  receiver  is  appointed,  a  judg- 
ment by  default,  subsequently  rendered  by  the 
circuit  court  against  the  company,  without  re- 
viving the  action  against  the  receiver,  or  serv- 
ing him  with  notice,  is  without  jurisdiction,  and 
void.— Id. 

^»40.  Nooessity  and  nu>do  of  making  ob- 

iootion. 

See  1  Cent  Dig.  Abate.  A  R.  19  205-2U ;  also,  141- 
143.  147.  158-156,  168-174.  1S8;  1  Cent  Dig.  Action,  | 
722.   . 

Where  an  action  against  a  foreign  corpora- 
tion is  commenced  by  attachment  under  the  pro- 
visions of  Comp.  St  tit  8,  §§  198,  199,  and  per- 
sonal service  is  obtained  upon  the  president  of 
defendant  by  means  of  a  fraudulent  device,  but 
the  corporation  appears,  demurs,  answers,  and 
petitions  to  remove  the  cause  into  the  United 
States  circuit  court,  it  cannot,  during  the  trial 
of  the  case,  object  to  the  validity  of  the  service 
by  motion  for  a  nonsuit,  motion  to  dismiss,  or 
request  for  an  instruction,  as  such  motions  at- 
tack the  jurisdiction  of  the  court  over  the  sub- 
ject-matter, and  not  its  jurisdiction  over  the 
person  of  defendantb^Fitzgerald  &  Mallory 
Const  Co.  V.  Fitzgerald,  137  U,  S.  98,  11  S.  Ct. 
36,  34  L.  Ed.  608. 

IV.  TRAirSFER  OB  DEVOmTION  OF 

TITLE,  BIGHT,  INTEREST,   OB 

LIABILITT. 

^=»45.  Torminatioin  or  dovolntion  of  rop« 
rosentative  ox  offloial  oapaoity. 

Bee  1  Cent  Dig.  Abate,  ft  R.  Ifi  226-286:  27  Cent. 
Dig.  Ine.  Per.  i  160;    42  Cent  Dig.  Receivers,  i  256. 

Pending  suit  against  a  board  of  five  levee 
commissioners,  one  from  each  county  of  the 
district,  a  statute  was  enacted  abolishing  their 
offices,  and  substituting  the  state  treasurer  and 
auditor  "in  place  of  the  board  of  levee  com- 
missioners now  in  office.''  A^biU  of  revivor  was 
filed   against  the  board  as  newly  constituted. 
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Held,  the  suit  could  be  maintained  an^ainat  them 
notwithstanding  thej  both  resided  out  of.  the 
district,  and  that,  upon  final  judgment  in  favor 
of  plaintiflF,  they  were  entitled  to  appeal  as  ex 
officio  the  levee  board. — Hemingway  v.  Stansell, 
106  U.  S.  399,  1  S.  Ct.  478,  27  L.  Ed.  246. 

A  bill  against  the  secretary  of  the  interior 
and  the  commissioner  of  the  general  land  office, 
which,  as  to  the  latter,  seeks  only  to  enjoin  the 
execution  of  the  orders  of  the  secretary  relative 
to  the  disposition  of  certain  lands,  its  chief  pur- 
pose being  to  compel  the  secretary  to  issue  pat- 
ents to  such  lands,  cannot  be  maintained  against 
the  commissioner  alone  after  the  suit,  as  against 
the  secretary,  has  abated  by  reason  of  his  resig- 
nation.—Warner  Valley  Stock  Co.  v.  Smith,  17 
S.  Ct.  225,  165  U.  S.  28,  41  L.  Ed.  621. 

A  suit  in  equity  against  the  secretary  of  the 
interior  to  compel  him  to  issue  patents  to  cer- 
tain lands  abates  upon  his  resignation  of  the 
office.— Id. 

A  change  in  the  personnel  of  the  loan  com- 
mission of  Arizona,  created  by  Laws  Ariz.  1887, 
tit.  31,  substantially  re-enacted  in  Act  Cong. 
June  25,  1890  (26  Stat.  176,  c.  612),  for  the  ex- 
press purpose  of  liquidating  and  providing  for 
the  payment  of  the  outstanding  indebtedness  of 
the  territory,  does  not  abate  a  proceeding 
against  the  members  of  such  commission  in 
their  official  capacity,  to  compel  by  mandamus 
the  issue  of  refunding  bonds,  as  such  board  was 
by  the  acts  creating  it  made  a  continuing  body, 
with  corporate  succession,  though  not  made  a 
corporation  by  name.— Murphy  v.  Utter,  22  S. 
Ct.  776,  186  U.  S.  96,  46  L.  Ed.  1070. 

The  expiration  of  the  term  of  office  of 
a  state  official,  and  the  induction  of  his  suc- 
cessor into  office,  abates  a  suit  to  require  him, 
when  certifying  the  names  of  nominees  for 
Congress  to  the  clerks  of  the  various  county 
courts,  to  proceed  under  a  specified  apportion- 
ment act  rather  than  under  a  later  one,  attack- 
ed as  invalid,  there  being  no  statutory  author- 
ity for  the  substitution  of  his  successor  in  a 
suit  of  this  character.— Richardson  v.  McChes- 
ney,  31  S.  Ct  43,  218  U.  S.  487,  54  L.  Ed.  1121. 

^=>47.    Contlnuanee    or    revival    hj    or 
asalnst  svoeessor  Im  interest. 
See  1  Cent.  Dig.  Al>ate.  ft  R.  if  239.244;  6  Cent.  Dig. 
Bankr.   §i  681-886,   640-647;    12  Cent.   Dig.    Coi'p.   18 
2249-2251. 

A  bill  against  the  Secretary  of  the  Interior 
and  the  Commissioner  of  the  General  Land 
Office,  which  as  to  the  latter  seeks  only  to  en- 
join the  execution  of  the  orders  of  the  Secre- 
tary relative  to  the  disposition  of  certain  lands, 
its  chief  purpose  being  to  compel  the  Secretary 
to  issue  patents  to  such  lands,  cannot  be  amend- 
ed by  making  the  successor  of  the  Secretarv  a 
defendant  when  he  resigns.— Warner  Valley 
Stock  Co.  V.  Smith,  17  S.  Ct.  225, 165  U.  S.  28, 
41  li.  Ed.  621. 


V.  DEATH 


OF  PARTY  AND 
or  AOTIOir. 


(A)  ABATEMENT    OR    SURVIVAL    OF 

ACTION. 

Death  of  party  to  appeal  or  error,  see  Appeal 
and  Error,  ^=s>331^334. 

Rights  of  action  by  or  against  personal  repre- 
sentatives, see  Executors  and  Administrators, 
«=»428-430. 


49.  Wluit  law  soTons. 

See  1  Cent.  Dig.  Abate,  ft  R.  §i  246,  247. 

An  action  in  a  federal  court  for  the  penalty 
provided  by  Rev.  St.  §  4965,  for  the  infringe- 
ment of  a  copyright,  abates  by  the  death  of  de- 


fendant, though  the  statutes  of  the  state  In 
which  the  action  was  brought  allows  suits  on 
state  penal  statutes  to  be  prosecuted  after  the 
death  of  the  offender,  since  such  state  statutes 
can  have  no  effect  on  suits  in  the  courts  of  the 
United  States  for  the  recovery  of  penalties  im- 
posed by  an  act  of  congress.— Ex  parte  Schrei- 
ber,  110  U.  S.  76,  3  S.  Ct  423,  28  L.  Bd^  65. 

The  right  to  revive  an  action  for  personal 
injuries  in  the  name  of  plaintiff's  personal  rep- 
resentative is  determined  exclusively  by  the  law 
of  the  state  in  which  the  action  is  brought, 
though  the  injury  was  incurred  in  a  different 
state.— Baltimore  &  O.  R.  Co.  v.  Joy,  19  S.  Ct 
387,  173  U.  S.  226,  43  L.  Ed.  677. 

A  right  given  by  a  state  statute  to  revive 
a  pending  action  for  personal  injuries  in  the 
name  of  the  personal  representative  is  not  lost  ^ 
on  the  removal  of  the  ckae  to  a  federal  court, 
even  when,  by  the  state  law,  the  cause  of  ac- 
tion would  have  abated  if  no  action  had  been 
commenced  before  the  plaintiff's  death.  The 
federiJ  law  declaring  that  the  right  of  revivor 
exists  only  when  the  "cause  of  action"  sur- 
vives (Rev.  St  i  955)  does  not  apply  to  such  a 
case.— Id. 

^s»51.  Causes   of  ftotioa  whloh  svrriTe* 

See  1  Cent  Dig.  Abate,  ft  R.  U  248-293;    12  Cent 
Dig.  Corp.  I  1495;    17  Cent  Dig.  Dower,  |  266. 


—  In  soneraL 

See  1  Cetft  Dig.  Abate,  ft  R.  iS  248-264. 

A  cause  of  action  for  the  infringement  of  a 
patent  survives,  upon  the  death  of  the  patentee, 
to  his  representatives.— Illinois  Cent.  K.  Co.  v. 
Turrill,  110  U.  S.  301,  4  S.  Ct  5,  28  L.  Ed. 
154. 


—  Aotions      for      injuries 
property. 


to 


See  1  Cent  Dig.  Abate.  A  R.  I8  265-260,  267,  271- 
278,  282,  286,  292.  298;  12  Cent  Dig.  Corp.  i  1496; 
48  Cent.  Dig.  Waste,  fi  16. 

A  cause  of  action  to  recover  from  a  col- 
lector of  internal  revenue  a  sum  alleged  to  have 
been  paid  him  under  protest  to  protect  property 
from  unlawful  seizure  for  illegal  taxes  survives 
the  death  of  the  defendant  both  under  the  com- 
mon law  and  Code  Va.  1887,  §  2655,  providing 
that  "trespass  or  trespass  on  tbe  case  may  be 
maintained  by  or  against  a  personal  representa- 
tive for  the  talcing  or  carrying  away  any  goods, 
or  for  the  waste  or  destruction  of  or  damage  to 
any  estate  of  or  by  his  decedent."~Patton  v. 
Brady,  22  S.  Ct  493,  184  U.  S.  608,  46  L.  Ed. 
713. 

^=»58«    Aotions    and   prooeedins*   whioh 
abate. 

See  1  Cent  Dig.  Abate.  A  R.  H  294-809;  48  Cent 
Dig.  Waste,  i  16. 

Under  Tlev.  St  Ohio,  §  5144  (1  Rev.  St. 
1890,  p.  1491),  as  construed  by  the  state  su- 
preme court,  on  action  for  personal  injurieit 
may,  on  the  plaintiflPs  death,  be  revived  in  the 
name  of  his  administrator,  though  by  the  com- 
mon law  (in  force  in  that  regard  in  the  state) 
the  cause  of  action  would  have  abated  if  no 
suit  had  been  brought.— Baltimore  &  O.  R.  Co. 
v.  Joy,  19  S.  Ct.  387,  173  U.  S.  226,  43  L.  Ed. 
677. 

A  plaintiff,  whose  cause  of  action  must  be 
treated  as  an  action  of  tort  in  order  to  involve 
an  amount  sufficient  to  give  the  court  jurisdic- 
tion, cannot  prevent  an  abatement  by  reason  of 
defendant's  death,  because  facts  are  averred  in 
the  declaration  from  which  a  contract  to  pay  a 
sum  below  the  jurisdiction  of  the  court  might 
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be  implied.— Bank  of  Iron  Gate  v.  Brady,  22 
S.  Ct.  529,  184  U.  S.  065,  46  L.  Ed.  739. 

^=»69.  Deatli    pending   appeal   or   other 
review. 

See  1  Cent.  Dig.  Abate,  ft  R.  »  349-354;  U  Cent 
Dig.  Courts,  §  128. 

A«  judgment  for  plaintiff  in  an  action  for 
personal  injuries  having  been  erroneously  set 
aside,  and  a  subsequent  final  judgment  against 
him  brought  up  by  writ  of  error,  pending  which 
he  dies,  the  judgment  in  his  favor  will  be  affirm- 
ed nunc  pro  tunc,  to  prevent  the  abatement  of 
the  action. — Coughlan  v.  District  of  Columbia, 
106  U.  S.  7,  1  S.  Ct  37.  27  U  Ed.  74. 

On  the  death  of  plaintiff  in  an  action  for 
personal  injuries,  after  judgment  for  defendant 
and  pending  a  writ  9f  error,  the  writ  abates, 
notwithstanding  the  provision  of  Code,  c.  127, 
S  2,  that  "if  a  plaintiff  or  defendant  dies  pend- 
ing any  action,  whether  the  cause  of  action 
would  survive  at  common  law  or  not,  the  same 
may  be  revived,  and  prosecuted  to  judgment 
and  execution  in  the  same  manner  as  if  it  were 
for  a  cause  of  action  arising  out  of  contract," 
as  that  clause,  construed  with  other  provisions 
relating  to  survivorship  of  causes  of  action, 
merely  prescribes  the  mode  of  procedure  in  ac- 
tions the  cause  of  which  survives,  either  at  com- 
mon law  or  by  virtue  of  such  other  provisions, 
and  its  whole  effect  is  to  avoid  the  necessity 
of  bringing  a  new  action  when  the  right  of  ac- 
tion so  survives. — Gerling  v.  Baltimore  &  O.  R. 
Co.,  151  U.  S.  673,  14  S.  Ct  533,  38  L.  Ed.  311, 
dismissing  writ  of  error  Martin  v.  Baltimore  & 
O.  R.  Co.  (C.  C.)  41  F.  125. 


(B)  CONTINUANCE  OR  REVIVAL  OF  AC- 
TION. 
See — 

Appeal  and  Error,  ^=»91,  333,  334. 

Death,  <$==>10. 

^=»73.  Persona  aeainat  whom  aotlon  may 
be    oontuiued    or   revived* 

See  1  Cent  Dig.   Abate,   ft   R.    »   403-411,   417-428. 

An  executor  or  administrator  of  a  defend- 
ant who  dies  after  the  filing  of  a  complaint, 
which  is  declared  by  statute  to  constitute  the 
commencement  of  the  action,  may  be  made  a 
party  by  scire  facias  under  Rev.  St.  U.  S.  § 
955,  although  such  defendant  dies  before  sum- 
mons is  served  upon  him,  especially  if  there  is 
another  defendant  in  the  case  against  whom  the 
cause  of  action  survives. — Bx  parte  Connaway, 
20  S.  Ct  951,  178  U.  S.  421,  44  L.  Ed.  1134. 

'®=:»75.  Applieatfon       and       prooeedinst 
thereon. 

Siee  r  Cent  Dig.  Abate.  A  R.  (8  441«  445-466,  467-482. 

The  suggestion  of  the  death  of  the  sole  plain- 
tiff, and  the  substitution  of  his  heir,  under 
Hurd's  Rev.  St.  p.  94,  c.  1,  S  10,  without  objec- 
tion, settles  prima  facie  the  fact  of  his  death, 
and  the  defendant  cannot  on  the  trial  require 
further  proof  thereof,  without  notice  of  his  pur- 
pose to  raise  that  issue. — Stebbins  v.  Duncan, 
108  U.  S.  32,  2  S.  Ct.  313,  27  U  Ed.  641. 

^=:»76.  Order  for  oontinuanoe  or  revivaL 

See  1  Cent  Dig.  Abate.  A  R.  19  483-487. 

Where  the  validity  of  the  appointment  of 
the  substituted  plaintiff  as  executor  of  the  de- 
ceased plaintiff,  for  whom  a  decree  was  render- 
ed, is  not  questioned,  no  objection  is  raised  that 
some  one  else  is  the  proper  person  in  whose 
name  the  suit  should  be  revived,  and  defendant 
has  not  complied  with  the  original  decree,  the 
order  of  revivor  will  be  affirmed.— Terry  v.  Shar- 
on, 131  U.  S.  40.  9  S.  Ct  705,  33  L.  Ed.  94. 


VI.  WAIVER  OF  OROUHBS  OF  ABATE- 

MEN T  AND  TIME  ANB  BffANNER 

OF  FI.EADINO  IN  GENERAL. 

[No  paragraphs  or  references  In  this  Digest    But 
see  1  Cent  Dig.  Abate.  A  R.  Si  485-612.] 


ABDUCTION. 


[No  paragraphs  or  references  in  this  Digest    But 
see  1  Cent  Dig.  Abduc] 


ABODE 

See  Domicile. 

ABOLITION. 

Statute  of  uses,  see  Trusts,  ^s»5. 

ABORTION. 

[No  paragraphs  or  references  in  this  Digest    But 
see  1  Cent.  Dig.  Abortion.] 

ABSENCE 

Accused  from  trial,  see — 
Criminal  Law,  ^=>63a 
Extradition,  ^»35. 

Indians   from   reservations,   annuities,   see  In- 
dians, ^=»3. 

Judges,  see  Grand  Jury,  ^=>33. 

Party    as    affecting   limitation    of    action,    see 
Limitation  of  Actions,  ^s»84-94. 

Witness,  continuance,  see — 
Continuance,  ^=>21-26. 
Criminal  Law,  ^=»595-598» 


ABSENTEES. 

Siee  1  Cent.  Dig.  Absentees. 

Due  process  of  law,  see  Constitutional  Law, 
278,  309. 

ABSTRACT  QUESTIONS. 

See — 
Appeal  and  Error,  ^=»19,  781. 
Constitutional  Law,  ^=:»67. 

ABSTRACTS. 

See  Judgment,  ^=»768. 

ABSTRACTS  OF  TITLE 


[No  paragraphs  or  references  in  this  Digest  But 
see  1  Cent  Dig.  Abstr.  of  T.] 

ABUTTING  OWNERS. 

Assessments  for  public  improvements,  see  Mu- 
nicipal Corporations,  ^s>406-623. 

Compensation,  talcing  lands  for  public  use,  see 
Eminent   Domain,   ^S5»69-153. 

Rights  in  streets  and  highways,  see  Municipal 
Corporations,  ^=9664-671. 

Rights  to  damages  for  injuries  from  public  im- 
rovements,  see  Municipal  Corporations, 


Srov 
78. 


ACCEPTANCE. 


See- 
Deeds,  ^=»64. 
Pardon,  ^=»8. 

Benefits,  estoppel,  see — 

Appeal  and  Error,  ^=s>160-162. 

Estoppel,  ^=>92. 
Benefits,  ratification,  see  Principal  and  Agent, 

^=>171. 
Bill  of  exchange,  see  Bills  and  Notes,  ^=»67-85. 
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ACCOMPLICES 


Goods  delivered  to  carrier  for  transportation,  see 
Carriers,  ^=»45. 

Goods  sold,  see — 
Frauds.  Statute  of,  ^=»89,  90. 
Sales,  <8=>177-181. 

Insurance  policy,  see  Insurance,  ^=>136. 

Insurance  premiums  or  assessments,  see  Insur- 
ance, ^=s>392. 

Offer   or  proposal  to  contract,  see   Guaranty, 


Performance  of  contracts,   see  Contracts, 

283-287. 
Services,  see  Work  and  Labor,  ^=>4. 
Trust  by  trustee,  see  Trusts,  ^=:»38. 


ACCESS. 

Compensation  for  obstruction,  see  Eminent  Do- 
main, ^=:»106. 


ACCESSION. 


.  Scope-Note. 

[INCLUDES  additions  or  Increments  to  property,  real  or  personal,  or  angmentatlon 
of  Its  v^alue  otherwise  than  by  intermingling  goods  of  the  same  kind. 

[For  r«lat«d  matters  under  other  topictj  tee  cross- references  followins^] 

Cross-References. 

Accretion  or  reliction,  see  Kavigable  Waters,   Annexation  of  personal  to  real  property,  see 

Fixtures. 
Intermixture  of  goods,  see  Confusion  of  Goods. 


^»1.  Natiire  and  elteot  in  general. 

S€e  1  Cent.  Dig.  Accession,  §S  1-10. 

Though  one  taking  property  through  inad- 
vertence or  mistake  Is  liable  only  for  its  value 
when  taken,  and  is  entitled  to  a  credit  for  add- 
ed value  bestowed  upon  it  by  his  labor  and  ex- 
pense, a  willful  trespasser  is  liable  for  the  full 
value  of -the  whole  property,  and  receives  no 
such  allowance.— £.  B.  BoUes  Wooden- Ware  Co. 
V.  United  States,  1  S.  Ot  398.  106  U.  S.  432, 
27  L.  Ed.  230. 

One  who  knowingly  takes  the  property  of 
another  cannot,  by  changing  its  form  or  value 


or  by  commingling  it  with  other  property  of 
his  own,  acquire  title  by  accession.— Union  Na- 
val Stores  Co.  v.  United  States,  36  S.  Ct.  308, 
240  U.  S.  284.  60  L.  Ed.  644,  affirming  judg- 
ment 202  F.  491,  123  O.  C.  A.  1. 

The  mortgagee  of  spirits  of  turpentine  and 
rosin,  which  the  mortgagor  is  to  extract  from 
trees  on  government  lands,  cannot  escape  liabil- 
ity to  the  United  States  for  the  value  of  the 
manufactured  product  under  the  doctrine  of  ac- 
cession, though  the  mortgagor  mixes  the  crude 
product  with  other  property  of  which  he  has  un- 
questioned title. — Id. 


ACCESSORIES. 

Acts  and  declarations,  see  Criminal  Law,  ^=» 

422-427. 
Instructions  as  to,  see  Criminal  Law,  ^=s>792. 
Testimony  of  accomplices,  see   Criminal  Law, 

^=>507,  508. 

ACCIDENT. 

Cause  of  loss  or  injury,  see- 
Death,  «=>8-105. 
Explosives,  ^=>6-9. 
Insurance,  ^spHO  165. 


ACCIDENT  INSURANCE. 

See  Insurance,  «=>291-3(X>,  341,  449-166,  630. 

ACCOMMODATION  PAPER. 

See- 
Alteration  of  Instruments,  ^=»5. 
Bills  and   Notes,   ^=:»50l.  ^ 

ACCOMPLICES. 

Instruction  relating  to  evidence,  see  Criminal 

Law,  ^=5>779. 
Testimony,  see  Criminal  Law,  ^=»5u7,  508. 
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ACCORD   AND   SATISFACTION. 


Scope-Note. 

[XNCLUDES  agreements  for  discharge  of  contracts  or  satisfaction  for  injuries  by  pay- 
ment, performance,  or  delivery  and  acceptance  of  something  different  from  what  might 
legally  be  claimed;  nature,  requisites,  yalldity,  operation,  and  effect  of  such  agreements 
and  of  performance  thereof ;  and  pleading  accord  and  satisfaction  and  proof  thereof  as  a 
defense. 

[For  related  matters  under  other  topics,  see  crott- references  after  analysis-] 

Analysis. 

3.  Persons  between  whom  made. 

4.  Form  of  agreement  of  accord. 
6.  Consideration  of  accord  in  general. 
6.  Part  payment. 
7. In  general. 

10.  — ^—  Disputed  or  unliquidated  claims. 
21.  Rescission  by  parties. 


Cross-References. 


See- 
Compositions  with  Creditors. 
Compromise  and  Settlement. 
Payment. 


See- 
Release. 
Evidence  admissible  under  pleadings,  see  Equit7t 


Persoas  1>etweea  ^rltom  made* 

See  1  Cent  Dig.  Accord,  If  22-80. 

Plaintiffs,  who  were  lawyers,  were  employed 
by  a  state  to  recover  the  proceeds  of  misappro- 
priated bonds,  for  which  services  they  were  to 
receive  20  per  cent,  of  the  sums  realized.  After 
one  judgment  had  been  recovered,  defendants 
were  employed  as  "outside  aids"  to  assist  in  the 
negotiations,  under  an  arrangement  by  which 
they  also  were  to  receive  a  percentage.  In  con- 
sequence of  the  efforts  of  the  plaintiffs,  the 
defendants  were  enabled  to  collect  a  large  sum 
of  money,  which  -the^  had  agreed  not  to  pay  over 
to  the  state  authorities  until  plaintiffs  coutin- 
gent  fee  had  been  provided  tor.  In  violation 
of  this  arrangement,  they  turned  over  the  whole 
sum,  retaining  only  their  own  percentage,  ana 
a  much  less  sum  as  a  compensation  for  plain- 
tiffs' services.  Plaintiffs  were  notified  by  the 
governor  that,  unless  they  would  accept  that 
sum  under  a  receipt  in  full  for  all  services,  he 
wouU  pay  it  into  the  treasury,  and  leave  the 
matter  to  be  settled  by  the  legislature,  and  un- 
der that  pressure  plaintiffs  executed  the  receipt 
and  took  the  money.  Held,  that  they  are  pre- 
cluded thereby  from  recovering  damages  from 
the  defendants  for  having  surrendered  the  fund 
in  advance  of  the  payment  of  their  fees.— Morris 
Y.  Giddings,  U5  U.  S.  300,  6  S.  Ct  65,  29  U 
Ed.  403. 

^=»4«  Fom  of  asreement  of  aeoord. 

See  1  Cent.  Dig.  Accord,  ||  32-89. 

In  admiralty  proceedings  a  bond  was  given 
on  appeal  to  the  circuit  court  of  the  United 
States.  After  the  decision  on  appeal  was  de- 
cided, the  sureties'  obligation  was  compromised, 
the  sureties  agreeixig  not  to  appeal  further,  and 
the  attorneys  for  the  obligees  executed  receipts 
to  each  surety,  reciting  that  the  amount  receiv- 
ed was  in  full  satisfaction  of  the  decree  rendered 
against  him  as  surety.  Held^  that  this  was  an 
accord  and  satisfaction  equivalent  to  a  payment 
of  the  decree,  and  to  a  satisfaction  and  discbarge 


in  equity,  constituting  a  good  defense  to  an  ac- 
tion on  the  appeal  bond.— Bofinger  v.  Tuyes,  120 
U.  S.  108,  7  S.  Ct  629,  30  L.  Ed.  649. 

^95.  Oonsideratlon   of   aooord    in    sea* 
eral. 

See  1  Cent.  Dig.    Accord,    fif   40-46. 

An  accord  and  satisfaction  results  from  the 
receipt,  under  protest,  in  discharge  of  a  particu- 
lar payment,  of  a  different  money  medium  from 
that  which  was  required  by  a  contract.— City  of 
San  Juan  v.  St.  John's  Gas  Co.,  25  S.  Ct.  108, 
195  U.  S.  510,  49  L.  Ed.  299,  1  Ann.  Cas.  796. 

^=»6.  Part  pasnuent. 

See  1  Gent.  Dig.  Accord,  81  46-68,  eo-82.  84-96;  80 
Cent.  Dig.  Judgm.  §  1666;  39  Cent.  Dig.  Paymt  5I 
123.  134. 


-— -  In  general* 

See  1  Cent.  Dig.  Accord,  n  46-58.  66,  94,  95;  30 
Cent.  Dig.  Judgm.  f  1666;  39  Cent  Dig.  Paymt.  81 
133,  134. 

The  rule  that  payment  of  a  less  sum  in 
satisfaction  of  a  larger  sum  is  not  binding  foi 
want  of  consideration  only  applies  when  the 
larger  sum  is  liquidated,  and  when  there  is  no 
consideration  whatever  for  the  surrender  of  a 
part  of  it,  and  the  rule  itself  is  considered  so 
far  with  disfavor  as  to  be  confin^  strictly  to 
cases  within  it.  Judgment  92  F.  968,  35  C.  C. 
A.  120,  reversed.— Chicago,  M.  &  St.  P.  Ry.  Co. 
V.  Clark.  20  S.  Ct  924,  178  U.  S.  353,  44  L. 
Ed.  1099. 


— —  Disputed      or      nnllquldated 
olalins. 

See  1  Cent.  Dig.  Accord,  88  87-74;  30  Cent.  Dig. 
Judgm.  i  1666. 

The  payment  of  a  specified  sum  conceded 
to  be  due,  by  including  certain  items  but  ex- 
cluding disputed  items,  on  condition  that  the 
sum  so  paid  shall  be  received  in  full  satisfac- 
tion, will  be  sustained  as  an  extinguishment  of 
the  whole  sum,  where  the  aggregate  amount  is 
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in  dispute.  Jndgmeat  d2  F.  96S,  35  C.  C.  A. 
120,  reversed.— Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Clark,  178  U.  S.  353,  20  S.  Ct  024,  44  U  Ed. 
1090. 

An  agreement  that  payment  in  United 
States  currency  should  extinguish  a  larger 
amonnt  due  under  a  street-lighting  contract  es- 
timated in  Porto  Rican  currency  is  binding 
where  there  was  a  bona  fide  dispute  between  the 
parties  as  to  the  medium  of  payment ;  the  mu- 
nicipality insisting  that  it  was  Porto  Rlcan 
money,  and  the  lighting  company  that  it  was 
current  foreign  money. — City  of  San  Juan  v. 
St  John's  Qas  Co.,  25  S.  Ct  108,  195  U.  S. 
510,  49  L.  Ed.  209,  1  Ann.  Cas.  796. 

^s^Sl,  Resoissioa  liy  parties. 

See  1  Cent.  Dig.  Accord,  f  143. 

A  board  of  levee  commissioners  made  a  set- 
tlement with  contractors,  paid  a  certain  sum, 


and  took  a  receipt  in  full  of  all  demands.  An 
agreement  was  subsequently  executed  reciting  a 
complaint  of  the  contractors  of  injustice  in  the 
settlement,  and  stipulating  for  a  remeasorement 
of  the  work,  and  an  arbitration  of  differences; 
that  as  to  questions  of  measurement  the  con- 
tractors might  introduce  evidence,  and  the  board 
might  rebut  it ;  but  that,  beforie  proceeding  with 
the  measurement,  the  contractors  should  give 
written  notice  to  the  board  of  the  points  to  be 
proved'  and  the  evidence  to  be  offered.  The  con- 
tractors gave  notice  of  their  intention  to  intro- 
duce evidence  of  several  matters  wMch  did  not 
concern  the  measurement,  and,  upon  objection, 
the  arbitration  fell  through.  Held,  that  there 
was  no  rescission  of  the  settlement  and  receipt 
as  an  accord  and  satisfaction,  entitling  the  con- 
tractors to  maintain  suit  on  the  oririnal  con- 
tract for  further  compensation. — Hemingway  ▼• 
StanseU,  106  U.  S.  399,  1  S.  Ct  473,  27  L.  £d. 
245. 


ACCOUNT. 


Scope-Note. 

[INCLUDES  actions  to  compel  the  rendering  of  accounts,  more  particularly  common- 
law  actions  of  account  or  account  render  and  similar  statutory  remedies  and  equitable 
actions  of  acconnt,  and  operation  and  effect  of  accounts  rendered  and  settled,  either  In 
such  actions  or  by  voluntary  act  of  the  parties ;  nature  and  scope  of  the  remedy  to  obtain 
an  account  in  general ;  grounds  of  such  actions  and  defenses  thereto ;  by  and  against  whom 
they  may  be  maintained ;  jurisdiction  to  compel  accounting  and  proceedings  therefor,  and 
proceedings  before  auditors,  referees,  masters,  etc.;  Incidental  relief;  judgments  or  de- 
crees and  enforcement  thereof ;  review  of  proceedings ;  and  opening,  correcting,  surcharge 
lug,  and  falsltylug  accounts  in  generaL 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis-] 

Analysis. 
I.  Right  of  Action  and  Defenses. 

^»1.  Nature  and  grounds  of  right  to  an  account. 
4.  Fiduciary  relations. 
6.  Complicated  transactions  or  circumstances, 

II.  Proceedings  and  Relief. 

^=:>12.  Equitable  jurisdiction. 
13.  Equitable  actions. 

15.  Limitations  and  laches. 

16.  — ^—  Parties. 
18.  — -  Evidence. 

IIL  Operation  and  Effect  of  Accounting. 
25.  Opening  and  correcting. 

Cross-References. 


See  Account  Stated. 

Books  of  account,  see  Evidence,  ^s»354. 

Interstate  Commerce  Commission,  authority  to 
prescribe  system  of  accounting  for  earners, 
see  Commerce,  ^=985;  delegation  of  legislfi- 
tive  power  relative  to  system  of  accounting  for 
carriers,  see  Constitutional  Law,  ^=s>02. 

Review  of  final  decree,  see  Appeal  and  Error, 

Settlement  of  balance  of  mutual  accounts,  see 
Compromise  and  Settlement 

Accounting  by  particular  cHauu  of  pergons. 
See- 
Ambassadors  and  Consuls,  ^=97. 


See- 


Associations,  ^=»25. 

Executors  and  Administrators,  ^=9402-495. 

Partnership.  «=5>304-311,  318-340. 

Receivers,  ^=s>192-203. 

Trusts,  i8=»295^08. 

United  States,  <&3944,  50. 

United   States  Commissioners,  ^=»3. 

United  States  Marshals,  ^=»25. 

Accounting  incidental  to  particular  action§  or 

proceeding§. 

See  Copyrights,  ^=»87. 


lids  IMcest  is  oomplled  on  the  Key-Number  System.   For  ezplAnatlom  see  pase  ill. 
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I.  BIGHT  OF  ACTION  AHB  DEFENSES. 

^=:»1.  Nature  and  srouads  of  rlclit  to  an 
aooonnt. 

See  1  Cent.  Dig.  Acct  88  1-8. 

The  estate  of  an  attorney  who  agreed  to 
divide  the  net  fees  received  in  the  prosecution 
of  French  spoliation  claims,  in  consideration  of 
the  exclusive  use  of  certain  papers,  may  he  re- 
quired to  account  for  fees  received  for  services 
performed  by  his  administrator,  where  the  ac- 
.  counting  has  been  treated  by  both  parties  as 
one  proper  to  be  made  for  the  whole  period. 
Judgment,  Waggaman  v.  Earle  (1905)  25  App. 
D.  C.  582,  reversed.— Earle  v.  Myers,  28  S.  Ct. 
86,  207  U.  S.  2i4,  52  L.  Ed.  191. 

A  mere  creditor,  as  such,  has  no  right 
to  compel  his  debtor  to  account  in  equity,  in 
the  absence  of  any  trust  relation  between  them. 
Decree  (1907)  Brown  v.  Equitable  Life  Assur. 
Society  of  United  States,  151  F.  1,  81  C.  C. 
A.  1,  10  Ann.  Cas.  402,  reversed.— Equitable 
Life  Assur.  Society  of  United  States  v.  JBrown, 
29  S.  Ct.  404,  213  U.  S.  25,  53  L.  Ed.  682. 

^=^4t»  Fidueiary  relations. 

See  1  Cent  Dig.  Acct  89  13,  14. 

Plaintiffs,  real-estate  speculators,  agreed  to 
intrust  the  negotiations  for  and  the  purchase  of 
such  real  estate  as  they  might  elect  to  acquire 
to  defendants,  real-estate  agents,  who  agreed  to 
give  to  plaintiffs  their  best  judgment,  knowledge, 
and  experience  in  the  selection  of  property  for 
purchase,  and  in  all  cases  negotiate  for  the  pur- 
chase of  any  property  at  the  lowest  figure  ob- 
tainable from  the  owner,  and  after  obtaining 
such  figure  advise  plaintiffs  as  to  the  desirability 
of  its  purchase.  The  bill  alleged  purchase  of 
several  tracts,  and  charged  fraud  on.  the  part 
of  defendants,  in  that  they  failed  to  report  to 
plaintiffs  the  lowest  figures  at  which  the  proper- 
ty was  obtainable,  and  also  that  defendants  had 
a  large  amount  of  plaintiffs*  money  on  hand 
^which  they  had  wrongfully  appropriated.  De- 
'fendants  answered,  denying  the  fraud,  and  set- 
ting up  a  counterclaim  for  services  performed. 
Defendants,  before  their  agreement  with  plain- 
tiffs, had  bargained  for  a  tract  of  land  for  $40,- 
000.  This  tract  they  offered  to  plaintiffs  at 
$65,000,  without  disclosing  the  fact  that  they 
were  the  owners,  which  offer  was  accepted. 
Held  that,  while  they  ought  to  have  disclosed 
their  relation  to  it,  yet  as  their  contract  did  not 
give  plaintiffs  the  benefit  of  existing  contracts, 
and  as  the  latter  were  willing  to  accept  the 
tract  at  those  figures,  defendants  -cannot  be  re- 
quired to  account  for  the  $25,000. — Kilbourn  V. 
Sunderland,  130  U.  S.  505,  9  S.  Ct.  594,  32  L. 
Ed.  1005. 

Equity  has  jurisdiction  of  a  suit  for  an  ac- 
counting under  a  contract  to  receive  a  10  per 
cent,  interest  in  a  concession  where  the  bill  al- 
leges an  abuse  of  a  fiduciary  relation  thus  cre- 
ated, by  a  secret  transaction  from  which  prof- 
its accrued.— Valdes  v.  Larrinaga,  34  S.  Ct.  750, 
233  U.  S.  705,  58  L.  Ed.  1163. 

^=:>6.   Oomplloated    transaotions    or    oir- 
oumstanees. 

See  1  Cent  Dig.  Acct  fifi  17,  18. 

Plaintiffs,  real-estate  speculators,  agreed  to 
intrust  the  negotiations  for  and  the  purchase  of 
such  real  estate  as  they  might  elect  to  acquire 
to  defendants,  real-estate  agents,  who  agreed  to 
give  to  plaintiffs  their  best  judgment,  knowl- 
edge, and  experience  in  the  selection  of  proper- 
ty, and  negotiate  for  the  purchase  of  any  prop- 
erty at  the  lowest  figure  obtainable,  and,  after 
obtaining  such  figure,  advise  plaintiffs  as  to  the 
desirability  of  its  purchase.  The  bill  alleged 
purchase  of  several  tracts,  and  charged  fraud 
by  defendants,  in  that  they  failed  to  report  to 
plaintiffs  the  lowest  figures  at  which  the  prop- 
erty was  obtainable,  and  also  that  defendants 
had  a  large  amount  of  plaintiffs*  money  on  hand 


which  they  had  wrongfully  appropriated.  De- 
fendants, without  objecting  to  the  jurisdiction, 
answered,  denying  the  fraud,  and  setting  up  a 
counterclaim  for  services  performed.  There  had 
been  several  changes  both  in  defendants'  and 
plaintiffs'  firms,  and  the  accounting  before  the 
adjustment  of  the  various  interests  was  appar- 
ently complicated.  HcW,  that  plaintiffs'  rem- 
edy at  law  was  so  embarrassed  and  doubtful 
that  equity  would  take  jurisdiction.— Kilbourn 
v.  Sunderland,  130  U.  S.  505,  9  S.  Ct.  594,  32 
L.  Ed.  1005. 

n.  PBOOEEDIN GS  AND  REI.£BF. 

^=s>12.  Equitable  inrlsdiotion. 

See  1  Cent  Dig.  Acct  §i  82-70. 

Redress  cannot  be  had  in  equity  for  the 
wrongful  cutting,  carrying  away,  and  conversion 
of  timber  from  the  public  domain  on  the  theory 
that,  because  the  wrongdoers  had  been  granted 
permits  to  cut  timber  from  other  lands,  a  case 
was  made  for  an  accounting.  Decree  133  F. 
274,  66  C.  C.  A.  652,  affirmed.— United  States  v. 
Bitter  Root  Development  Co.,  26  S.  Ct.  318,  20^ 
U.  S.  451,  50  L.'  Ed.  550. 

^=s>13.  Equitable  aotiont. 

See  1  Cent  Dig.  Acct  81  71-136. 


—  Un&itations  and  laohea. 

See  1  Cent  Dig.  Acct  {  72. 

Failure  to  bring  suit  for  an  accounting  un- 
der an  agreement  to  divide  the  net  attorneys' 
fees  received  in  the  prosecution  of  French  spoli- 
ation claims  until  two  years  after  the  enactment 
of  Appropriation  Act  March  3,  1899,  c.  426,  30 
Stat.  1161,  1191  [U.  S.  Comp.  St,  1901,  p. 
751],  from  which  payment  might  be  made,  is 
not  such  laches  as  defeats  a  recovery.  Judg- 
ment, Waggaman  v.  Earle  (1905)  25  App.  D.  C. 
582,  reversed.— Earle  v.  Myers,  28  S.  Ct.  86,  207 
U.  S.  244,  52  L.  Ed.  19L 


—  Parties. 

See  1  Cent  Dig.  Acct  88  74-76. 

Where  a  landlord  seized  crops  liable  to  a 
factor's  lien,  in  an  action  by  the  latter  for  an 
accounting,  the  lessees  are  necessary  parties. — 
Saloy  V.  Bloch,  136  U.  S.  338,  10  S.  Ct  996,  34 
L.  Ed.  468. 

In  an  action  by  the  mortgagees  of  an  un- 
divided part  of  timber  land,  after  the  death  of 
the  mortgagor,  against  a  purchaser  at  execution 
sale  under  a  judgment  against  a  firm  of  which 
the  mortgagor  was  a  member,  and  his  copart- 
ner, holding  title  to  the  other  part  of  the  land, 
for  an  accounting  for  timber  converted  by  de- 
fendant, a  decree  for  plaintiffs  should  not  be 
disturbed  because  the  mortgagor's  heirs  were  not 
parties,  where  the  debt  was  unpaid^  and  the 
firm  was  insolvent,  and  only  the  wife  of  the 
mortgagor  survived. — McGahan  v.  National 
Bank  of  Rondout,  156  U.  S.  218,  15  S.  Ct  347, 
39  L.  Ed.  403. 

^=:»18.  — —  Evidence. 

See  1  Cent.  Dig.  Acct  88  89-9S. 

Where,  in  a  suit  for  an  accounting,  an  al- 
lowance for  expenses  is  asked  which  is  clearly 
excessive  and  exorbitant,  the  party  claiming 
such  allowance  must  establish  the  amount  which 
he  is  entitled  to,  and  it  is  not  the  duty  of  the 
court  or  its  officers  to  arbitrarily  guess  at  such 
amount. — Spalding  v.  Mason,  161  U.  S.  375,  16 
S.  Ct.  592,  40  L.  Ed.  738. 

m.   OPERATION     ANB     EFFECT     OF 

ACCOUNTING. 

^=:»25.   Opening  and   correcting. 

See  1  Cent  Dig.  Acct  88  143-153. 

A  bill  alleged  a  contract  between  the  firm 
of  complainants  testator  and  defendant  railroad 
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ACCUSATION 


companies,  under  which,  during  a  certain  year 
the  firm  made  about  250  shipments  of  cattle  and 
hogs,  the  freights  upon  which  aggregated  nearly 
$350,000 ;  alleged  fraud  and  concealment  on  the 
part  of  defendants  in  the  monthly  settlements 
of  the  freight  accounts  which  were  had;  and 
asked  to  have  the  settlements  opened,  and  to  re- 
cover  what  should  upon  a  reaccounting  appear 
due.  Held,  that  a  case  was  made  for  equitable 
juriBdiction.~Kirby  v.  Lake  Shore  &  M.  S.  R. 
Ca,  120  U.  S.-130,  7  S.  Ct  430,  30  L.  Ed.  560. 


ACCOUNT,  ACTION  ON. 

See  1  Cent.  Dig.  Acct  Action  on. 

See- 
Account  Stated. 
Evidence,  ^s>354. 
Limitation  of  Actions,  ^=»52-54. 

ACCOUNT  RENDER. 

Account,  «=>12-18,  25^ 
Account  Stated. 


ACCOUNT   STATED. 

Scope-Note. 

[INCLUDES  obligations  Implied  or  imposed  by  law  to  pay  the  balance  of  an  account 
rendered  or  stated  between  parties  and  admitted  to  be  due.  Independent  of  any  express 
promise  of  payment;  nature,  requisites,  incidents,  operation,  and  effect  of  such  statements 
of  accounts ;  and  rights,  liabilities,  and  remedies  of  the  parties. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 


Analysis. 

6.  Implied  assent  of  party  to  be  charged. 
11.  Opening  and  correcting. 

Cross-References. 

See- 
Account. 
Assumpsit,  Action  of. 


Implied    assent    of    pArty    to    be 
oharced. 

8m  1  Cent.  Dig.  Acct  St.  fi|  30-^. 

The  entries  in  a  depositor's  pass  book,  strik- 
ing a  balance,  and  the  delivery  of  the  book  to 
the  depositor,  which  he  retains  without  objec- 
tion, constitutes  an  account  stated. — Leather 
Manuf  rs'  Nat  Bank  y.  Morgan,  117  U.  S.  96, 
6  S.  Ct  657,  29  L.  Ed.  811. 


11«   Openlns  and  eorreotinc* 

See  1  Cent  Dig.  Acct  St  §§  61-72. 

Though  the  lapse  of  time  from  September, 
1875,  when  the  account  was  rendered,  to  Janu- 
ary, 1876,  during  which  no  objection  is  made, 
is  sufficient  to  convert  it  into  an  account  stated, 
still  it  may  yet  be  impeached  by  evidence  of  a 
mistake  in  the  count  of  the  goods  on  which  it 
is  founded. — Standard  Oil  Co.  v.  Van  Etten,  1 
S.  Ct  178,  107  U.  S.  325,  27  L.  Ed.  319. 


ACCRETION. 


Navigable  Waters,  ^=»44. 

Waters  and  Water  Courses,  ^s»93. 


ACCRUAL 

Liability  on  bonds,  see  Injunction,  9=»234,'235 
Right  of  action,  see  Limitation  of  Actions, 
44-59 

ACCUSATION. 

See  Indictment  and  Information. 
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ACKNOWLEDGMENT. 

Scope-Note. 

[TNCLtTDES  formal  declarations  of  the  genulDeuess  of  an  Instrnment  In  writing*  made 
by  a  person  executing  it,  or  proof  of  due  execution  of  such  an  Instrument,  made  by  an  at- 
testing witness  or  other  person,  before  a  competent  court  or  officer,  to  establish  the  validity 
of  such  Instrument,  or  to  entitle  It  to  be  admitted  In  evidence  or  to  be  recorded;  nature 
and  necessity  of  making  acknowledgment;  making,  taking,  form,  and  requisites  of  such 
acknowledgments,  i^nd  form  and  requisites  of  certificates  of  acknowledgment ;  amendment 
of  defects  therein;  and  concluslyeness  and  effect  of  acknowledgments  and  of  certificates 
of  acknowledgment. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 


Analysis, 
L  Nature  and  necessity. 

«=»  4.  Instruments  to  be  acknowledged  or  proved. 
6.  Unacknowledged  instruments. 

II.  Taking  and  Certificate. 
C=»  10.  Time  of  making. 

11.  Persons  who  may  make  acknowledgment. 

35.  Contents  of  certificate, 

36.  Matters  certified  in  general. 

37.  Acknowledgments  of  married  women. 

89.  Further  certificate  of  authenticity  and  conformity  to  law. 

43.  Curing  defects. 

44.  Subsequent  acknowledgment. 

47.  Curative  statutes. 

III.  Operation  and  Effect. 

«=>  49.  Construction  and  operation  of  certificate  in  general. 
65.  Conclusiveness  of  certificate. 

IV.  Pleading  and  Evidence. 
62.  Evidence  to  impeach  or  contradict  certificate. 

Cross-References. 


AdmUislons  as  evidence,  eee  E>7idence,  ^s>206-- 

265. 
Consul    fees,    see    AmbaBsadort   and    Consuls, 


Illegitimate  child,  see  Bastards,  ^S9l3. 
Indebtedness,  see  Limitation  of  Actions, 
140-150. 


Z.  irATURE  ANB   NEOESSITT. 

^=»4.  Insimments    to    b«    aokaowledsed 
or  proved. 

Sm  I  Cent.  Dig.  Ack.  (I  1'tL 

Acknowledgment  by  the  grantor  before  a 
proper  oflScer  is  made  as  much  a  prerequisite  to 
the  validity  of  a  deed  as  the  signing,  by  Rev. 
St  Arix.  1901,  par.  725,  providing  that  "every 
deed  or  conveyance  of  real  estate  must  be  duly 
acknowledged  by  some  officer  authorized  to  take 
.  acknowledgments,  and  properly  certified  to  by 
him  for  registration."  Judgment  (Arix.  1906) 
85  P.  245,  affirmed.— Lewis  v.  Herrera,  28  S.  Ct 
412,  208  U.  S.  309,  52  L.  Ed.  506. 

^=»5.  Unaokaowledsed   Instruments. 

See  1  Cent.  Dig.  Ack.  9fi  22-42,  44;  16  Cent.  Dig. 
Deeds.  8  M;  20  Cent.  Dig.  Bvld.  i  1420. 

Under  Act  March  27,  1869,  providing  that 
any  feme  covert  above  the  age  of  18,  joining 
with  her  husband  in  any  deed,  mortgage,  or  oth- 
er writing  rdating  to  land  shall  be  bound  by  it 
as  if  she  were  sole  and  of  full  age,  and  that  the 
acknowledgment  of  such  instrument  may  be  the 


same  as  if  she  were  sole,  a  conveyance  of  the 
wife's  land,  executed  by  husband  and  wife,  but 
not  acknowledged  by  her,  passes  her  title,  sub- 
ject only  to  homestead  rights  which  are  govern- 
ed bv  a  different  statute.  Paxton  v.  Marshall 
18  Fed.  361,  affirmed.— Knight  v.  Paxton.  124 
U.  S.  552,  8  S.  Ct  592,  31  U  Ed.  518. 

n.  TAXmO  AND  OEBTIFIOATE. 

Conveyance  by  wife,  see  Husband  and  Wife. 

«=»194. 
Conveyance  of  homestead,  see  Homestead.  ^=> 

119. 

^=»10.   Time  of  mnklns* 

See  1  Cent.  Dig.  Ack.  §i  SO-ei. 

Under  the  Virginia  statute  a  deed  by  hus- 
band and  wife,  conveying  the  wife's  land,  is  in- 
operative to  pass  her  tiUe,  unless  the  husband, 
she  having  duly  acknowledged  the  deed,  has,  in 
her  lifetime,  and  by  an  acknowledgment  in  the 
form  prescribed  by  law,  signified  his  consent.^ 
Sewall  V.  Haymaker,  127  U.  S.  719,  8  S.  CU 
1348,  32  li.  Ed.  299. 
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«=»11.     Pi 


aeknowl* 


8m  1  Cent.  ]>lg.  Aok.  H  61-74. 

Under  Sayles*  Ciy.  St  art  659,  providing 
that  no  conveyance  of  a  wife's  separate  proper- 
ty shall  take  effect  unless  made  by  her  and  her 
husband  jointly,  and  acknowledged  by  her  priv- 
ily, and  apart  from  her  husband,  a  conveyance 
by  the  husband  for  himself,  and  as  attorney  for 
his  wife,  by  virtue  of  a  power  of  attorney  privily 
acknowliedged  by  her,  is  void,  unless  the  deed  it- 
self is  privily  acknowledged  by  her.  Cannon  v. 
BontweU,  53  Tez.  626,  and  Peak  v.  Brinson, 
71  Tex.  310, 11  S.  W.  268,  followed.--Mexia  v. 
OUver,  148  U.  S.  664,  13  S.  Ct  754,  87  L.  Ed. 
602. 

^s»3S.  Oontonts  of  eertilloato. 
8m  1  Cent  Dig.  Aek.  §§  ltl-S2S. 

C=»86w  -^  Mattoni  oortlflod  Im  sonoval* 

8m  1  Gent  Dig.  Ack.  if  181.  182,  184-198,  821-223. 

A  recital  in  a  certificate  of  acknowledgment 
of  a  deed  that  "personally  came"  the  grantors, 
naming  them,  "known  to  me  to  be  the  persons 
who  executed  the  foregoing  instrument  satis- 
fies the  requirement  of  Bev.  St  lU.  1845,  p.  107, 
i  20,  that  the  certificate  shall  state  that  the  per- 
son making  the  acknowledgment  was  personally 
known  to  the  officer  to  be  the  real  person  ex- 
ecuting the  deed.~Schley  v.  Pullman's  Palace 
Car  Co.,  120  U.  S.  575,  7  S.  Ct  730,  80  U  Ed. 
780,  affirming  judgment  (C.  C.)  25  F.  880. 

— —  Aekaowledsments  of  auivriod 


8m  1  Cmt  Dig.  Ack.  H  188.  199-811. 

Tlie  statement  in  a  certificate  of  a  married 
woman's  acknowledgment  that  she  executed  the 
deed  freely  and  without  compulsion  from  any 
one,  "fully  understanding  the  contents"  of  it 
is  equivalent  to  a  statement  that  she  was  in- 
formed of  its  contents,  or,  at  least,  that  she 
"knew  the  contents,"  within  Act  lU.  Feb.  11, 
1853,  i  1.— Schley  v.  Pullman's  Palace  Car  Co., 
120  U.  S.  575,  7  S.  Ct  730,  30  L.  Ed.  789,  af- 
firming judgment  (C.  C.)  25  F.  890. 

^s»39.    Fvrtkor    eortifteate    of    antl&on- 
tleltj  and  eonf onaity  to  la^v* 

1  Cent  Dig.  Ack.  9fi  244-254. 


Under  How.  Ann.  St  i  5660.  providing  that 
where  an  acknowledgment  of  a  deed  is  taken  in 
another  state  the  derk  certifying  to  the  official 
diaracter  of  the  office^  shall  also  state  that  the 
deed  was  "executed  and  acknowledged  according 
to  the  laws  of  such  state,"  such  certificate  by 
the  derk  sets  at  rest  any  question  as  to  the  form 
el  the  adcnowledgment — Culbertson  v.  H.  Wit- 
beck  Co.,  127  U.  S.  826,  8  S.  Ct  1136,  82  U 
Ed.  134. 

^s»43.   Oiurlns  dofoots. 

Sm  1  Cent  Dig.  Ack.  H  231-240. 

^=>44.  ——  Snbsoqaont  aekaowlodciattnt* 

8m  1  Cmt  Dig.  Ack.  if  2SS,  »3. 

Under  the  Virginia  statute  an  acknowledg- 
.ment  by  a  husband  of  a  deed  by  himself  and 
wife,  conveying  the  wife's  land,  made  after  her 
decease,  wm  not  make  the  deed  operative  to 
pass  her  title.— SewaU  v.  Haymaker,  127  U.  S. 
719,  8  S.  Ct  1348,  32  U  Ed.  299. 


— —  Owative  statutes. 

See  1  Cent  Dig.  Ack.  H  286-240. 

An  act  of  the  legislature,  providing  that  the 
admowledgment  of  a  deed  may  be  made  under 
the  hand  and  seal  of  any  officer  having  a  public 
seal,  and  extending  this  provision  to  deeds  made 
prior  to  the  act  cures  the  omission  of  the  coun- 
ty deiVs  certificate  as  to  the  offidal  character 
erf  a  notary  who  took  an  acknowledgment  with- 
oat  the  sUte.— Smith  v.  Gale,  144  V.  S.  509,  12 


S.  Ct  674,  36  Ia  Ed.  621,  affirming  Judgment 
Gale  V.  ShlUock,  29  N.  W.  661,  4  Dak.  1^,  and 
Same  v.  Frazier,  30  N.  W.  138,  4  Dak.  196. 

A  deed  of  North  Carolina  land,  acknowledir- 
ed  before  a  North  Carolina  commissioner  in  the 
District  of  Columbia,  so  that  the  order  for  regis- 
tration under  Rev.  Code  N.  C.  1855,. c.  37,  I  5, 
would  issue  as  of  course,  was  probated,  within 
curative  provision  of  Laws  N.  C.  1868-70,  c.  32, 
though  order  for  registration  never  issued. — 
United  States  v.  Hiawassee  Lumber  Co.,  35  S. 
Ct  851,  238  U.  S.  553,  59  L.  Ed.  1453,  revers- 
ing judgment  202  F.  35,  120  C.  O.  A.  289. 

Deeds  already  registered,  as  well  as  those 
unregistered,  were  within  Curative  provision  of 
Laws  N.  C.  1869-70,  c  32,  if  deed  was  already 
registered  when^  statute  was  adopted,  thouch 
the  judicial  order  contemplated  by  Kev.  Code  N. 
C.  1855,  c.  37,  was  never  issued.— Id. 

Necessity  of  registration  within  two  years 
from  date  of  deed,  under  Rev.  Code  N.  C.  1855, 
c.  37,  I  1,  was  not  dispensed  with  by  Laws  N. 
C,  1869-70,  c  82.— Id. 

Curative  provisions  of  Laws  N.  O.  1876-77, 
c.  28,  as  to  defectively  probated  deeds,  do  not 
apply  to  a  deed  not  registered  within  two  years 
after  ratification  of  that  statute.— Id. 

in.  OPERATIOlf  AND  EFFECT. 

^c»49.  Oonstrvotion    and    opor«tioa    of 
eertllloato  In  sonoraL 
See  1  Cent  Dig.  Ack.  (i  266-261. 

The  signature  of  one  of  the  grantors  was 
expressly  attested  by  only  one  witness,  but  the 
justice  who  took  his  acknowledgment  signed,  to- 
gether with  such  witness,  a  memorandum  in  the 
deed  in  r^erence  to  an  interlined  word,  and  also 
certified  in  taking  the  acknowledgment  that  the 
person  making  it  was  "the  individual  described 
in  and  who  executed  the  within  instrument" 
Held  a  sufficient  attestation  by  two  witnesses. 
—Culbertson  v.  H.  Witbeck  Co.,  127  U.  S.  826, 
8  S.  Ct  1136,  32  L.  Ed.  134. 

^=»55.  OonolustTeness  of  oertiftoato* 

Bee  1  Cent  Dig.  Ack.  if  290-SOO^  80S-S14. 

A  notary  public  took  the  acknowledgment 
to  a  deed  of  a  married  woman,  in  the  form  given 
by  the  statute.  In  an  action  to  set  the  deed 
aside,  she  testified  that  it  was  her  signature, 
and  that  she  did  not  recollect  acknowled^g  or 
executing  it  and  denied  that  it  was  explamed  to 
her.  Held,  that  her  signature  being  admitted, 
and  there  being  no  proof  of  fraud  or  duress  in 
taking  or  procuring  the  acknowledgment,  extrin- 
sic evidence  was  incompetent  to  impeach  the  cer- 
tificate of  the  notary  as  to  the  manner  in  which 
he  had  performed  his  duty.— Hits  v.  Jenks,  123 
U.  S.  297,  8  S.  Ct  143,  31  L.  Ed.  156. 

IV.  PI.EADnfO  AHB  EVIDENCE. 

^=»68.  Eridenoe  to   impoaolft  os  ooatr** 
diet  oortifteate. 

See  1  Cent  Dig.  Ack.  .||  Stf-S47. 

Where,  in  a  suit  to  set  aside  a  deed  of  trust 
to  secure  a  note  by  husband  and  wife,  it  appears 
that  she  was  before  an  officer  competent  to  take 
her  acknowledgment,  and  that  she  knew  or 
might  have  ascertained  the  property  referred  to 
in  the  deed,  and  the  object  of  its  execution,  the 
certificate  must  stand  against  a  mefe  confiict 
of  evidence  as  to  whether  she  willingly  executed 
it,  or  had  its  contents  explained  to  her,  or  was 
privUy- examined  apart  from  her  husband.  It 
cannot  be  impeached  in  those  respects,  except 
upon  proof  clearly  showing  it  to  be  false  or 
fraudulent— Young  v.  Duvall,  109  U.  S.  573, 
3  S.  Ct  414,  27  L.  Ed.  1036. 

After  24  years,  the  certificate  of  two  jus- 
tices of  the  peace,  who  have  since  died,  to  the 
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acknowledgment  of  a  deed  by  a  husband  and 
wife,  should  prevail  over  the  wife's  doubtfully 
made  assertion  that  she  never  heard  of  the  deed, 
and  the  husband's  testimony  that  he  signed  his 
wife's  name,  and  that  they  never  acknowledged 
the  instrument,  he  being  of  doubtful  credibility. 
—Hammond  v.  Hopkins,  143  U.  S.  224,  12  S. 
Gt  418,  36  Lr.  Ed.  134. 


ACQUIESCENCE. 

Estoppel  in  pais,  see  Estoppel,  ^=»89-94. 
To  .taking  property,  see  Eminent  Domain, 
280. 

ACQUITTAL 

Element  of  jeopardy,  see  Criminal  Law,  ^=»186. 


ACTION. 


Scope-Note. 

[INCLUDES  nature,  grounds,  and  incfdenta  of  civil  actions  in  general;  what  consti- 
tutes causes  of  action  and  defenses  in  general;  who  are  entitled  to  sue  and  to  defend; 
distinctions  between  civil  and  criminal  remedies  and  legal  and  equitable  remedies,  be- 
tween actions  on  contract  and  actions  of  tort,  and  between  particular  forms  of  actions; 
cumulative  and  exclusive  remedies;  Joinder  and  splitting  of  causes  of  action,  and  con- 
solidation and  severance  of  actions;  demand  or  notice  before  suit,  leave  to  sue,  and  other 
conditions  precedent;  and  commencement,  prosecution,  and  termination  of  actions  in 
general,  and  stay  of  proceedings  therein. 

[For  r«iat«d  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis. 

I.  Grounds  and  Conditions  Precedent. 

^»2.  Acts  or  omissions  constituting  causes  of  action  in  general. 
8.  Frivolous  or  collusive  actions. 
13.  Persons  entitled  to  sue. 

II.  Nature  and  Form. 

^=»  17.  What  law  governs. 

21.  Legal  or  equitable. 

22.  Nature  of  action: 

23.  Equitable  relief  in  action  at  law. 

25.  Under  codes  and  practice  acts. 

26.  Contract  or  tort. 

27.  Nature  of  action. 

III.  Joinder,  Splitting,  Consolidation,  and  Severance. 

^»  43.  Joinder  of  causes  of  action  under  Codes  and  practice  acts. 

46.  Legal  and  equitable. 

50.  Parties  and  interests  involved. 

64.  Consolidation  of  actions. 

67.  Actions  which  may  be  consolidated. 

IV.  Commencement,  Prosecution,  and  Termination. 
64.  Proceedings  constituting  commencement, 

Cross-References, 


See  Abatement  and  Revival. 

Accrual,  see  Limitation  of  Actions,  <^sr>44  59. 

Authority  of  attorney,  see  Attorney  and  Client, 
<9=»87,  88. 

Bar  by  former  adjudicadon,  see  Judgment,  ^=> 
541-632. 

Claim  or  position  in  judicial  proceeding,  es- 
toppel, see  Estoppel,  ^=»68. 

Constitutional  guaranties  of  remedies,  see  Con- 
stitutional Law,  <S=s>322-329. 

Damages  recoverable,  see  Damages. 

Election  of  remedy,  see  Election  of  Remedies. 

Judicial  admissions,  see  Evidence,  ^=»206-2l0. 

Judicial  notice,  see  Evidence,  ^=»43. 

Jurisdiction  of  courts,  see  Courts. 


Laches,  see  ESquity,  ^=»67-87. 

Limitation  by  statutes,  see  Limitation  of  Ac- 
tions. 

Malicious  actions,  see  Malicious  Prosecution. 

Officious  intermeddling  in  suits  between  others, 
see  Champerty  and  Maintenance. 

Pendency  of  action,  limitation,  see  Limitation  of 
Actions,  ^=:»105. 

Pendency  of  other  action  ground  for  abatement, 
see  Abatement  and  Revival,  ^=:»8-10. 

Privilege  in  publication  of  judicial  proceedings, 
see  Libel  and  Slander,  ^=»38. 

Recovery  in  civil  action  as  bar  to  criminal  pros- 
ecution, see  Criminal  Law,  ^=»43. 
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Restraining  action  at  law,  see  Injunction, 
26-32. 

Retrospective  laws  relating  to  remedies,  see  Con- 
stitutional Law,  ^=9191. 

Ri^lits  of  action  as  vested  rights,  see  Constitu- 
tional Law,  ^=9105. 

Rights  of  trustees  in  bankruptcy  as  to  pending 
actions,  see  Bankruptcy,  4=»156. 

Right  to  trial  by  jury,  see  Jury,  ^=»9-37. 

Statutes,  due  process  of  law,  see  Constitutional 
Law,  ^=>304-317;  equal  protection  of  laws, 
see  Constitutional  Law,  ^=>249;  subjects 
and  titles  of  acts,  see  Statutes,  ^=»117. 

Survival,  see  Abatement  and  Revival,  ^s»49-69. 

Suspension,  due  process  of  law,  see  Constitu- 
tional Law,  ^=»308. 

Validity  of  proceedings  on  Sunday,  see  Sunday, 


AciUmt  Itetween  pariie»  in  particular  relation$. 

See- 
Attorney  and  Client,  «=»157-168. 
Bailment,  <S=>24-31. 
Brokers,  ^==338,  88. 
Chattel  Mortgages,  ^=>2QS-2SL 
Corporations,  «=!>189,  319. 
Husband  and  Wife,  ^=>205. 
Master  and  Servant,  <e=s>34^0,  250^-297. 
Mortgages,  ^=s>380-^90. 
Partition,  <S=>12-112. 
Partnership,  <S=>102-118,  318-340. 
Principal  and  Agent,  ^=»79. 
Principal  and  Surety,  ^=:>145-159. 
Tenancy  in  Common,  ^=:»38. 
Territories,  ^=:»32. 

AciioHM    &y    or    against   particular   clataei   of 

persons. 
See- 
Assignments,  ^=>117-121. 
Attachment,  ^=>341-351. 
Attorney  and  Client,  €=>157-166. 
Bankruptcy,  «=>277-306,  390,  391. 
Banks  and  Banking,  «=s>175,  275,  278. 
Brokers,  ^=:»38. 
Carriers.  <S=5>126-13a  181-185,  220-230,  273- 

278,  300-321,  342-347,  375-384. 
Chattel  Mortgages,  ^=»268-281. 
Colleges  and  Universities,  ^=>10. 
Corporations,  «S=>90,  189,  202-211.  258-277, 

319,  350->356,  501-523,  611-613,  663-668. 
Counties,  «=»209-219. 

I>escent  and  Distribution,  ^==>83,  88-90,  147. 
District  of  Columbia,  ^=»3a 
Elections,  ^=>58. 
Electricity,  ^=:»19. 
Executors   and   Administrators,    te>428-456, 

460-i72,  537. 
Guardian  and  Ward,  ^=:»125. 
Husband  and  Wife,  €=>203Vb-232. 
Indians,  ^=:»27. 
Infants.  <S=>73-115. 
Injunction,  <@=:>242-252. 
Landlord  and  Tenant,  ^s»140-142. 
Master  and  Ser\'ant,  €=»250-297,  331. 
Mortgages,  «=>212,  213,  380-590. 
Municipal  Corporations,  «=!>987-1000,  1018- 

1038. 
Officers,  ^=»134-143. 
Partnership,  ^=s>19S-218. 
Principal  and  Agent,  ^=>183-189. 
Principal  and  Surety,  $=:»  145-159. 
Railroads,  «=5>20-23,  180-202,  282,  341-353, 

393-401,  433-444.  471-485. 
Receivers,  «=>167-188. 
Replevin,  <g=>127-135. 
Sales,  <d=s>47a  479. 
States,  «s>191-215. 
Street  Railroads.  «=»57,  106-117. 
Taxation,  ^=:9570. 

Telegraphs  and  Telephones,  C=:»58-67. 
Towns,  ^=»61. 
Trusts,  «=s»245-268. 
United   States,  <S=»125-147. 


Actions  relating  to  particular  spedei  of  prop' 

erty  or  estates. 
See-^ 

Chattel  Mortgages,  ^=»268-281. 

Copyrights,  <S=»69-87. 

Dower,  <S=>70-72. 

Executors  and  Administrators,  ^=s>469-472. 

Landlord  and  Tenant,  «=>140-142. 

Lost  Instruments,  ^=»13-23. 

Mines  and  Minerals,  ^=:»38. 

Mortgages,  «=>212,  213,  380-590. 

Patents    <e=>268-278,  280-327. 

Trade-Marks  and  Trade-Names,  <©=>80-98. 

Trusts.  ^=>245-268. 

Waters  and  Water  Courses,  ^=»73-77. 

Particular  causes  or  grounds  of  action. 

See- 
Account  Stated. 
Animals,  ^=:»74. 

Attachment,  «=>341-351,  367,  368. 
Attorney  and  Client,  <©=>157-166. 
Bailment,  ^=924-31. 
Banks  and  Banking,  ^=»175. 
BUls  and  Notes,  <@==>450-641. 
Bonds,  <S=5>123-134. 
Brokers,  ©=>88. 
Carriers,  <©=>126-136,  181-185,  220-230,  273- 

278.  309-321,  342-547,  375-384. 
Collision,  «=>112-154. 
Conspiracy,  ^=»19. 
Contracts,  «=>324-349. 
Copyrights,  «=»69-87. 
Corporations,  «=>90,  258-277,  350-356. 
Covenants,  ^i=>108. 
Customs  Duties,  ^=>101-118.- 
Death,  <©=>8-105. 
Electricity,  ^=>19. 
Eminjent  Domain,  <S=>266^15. 
Executors  and  Administrators,  ^=:»537. 
Forcible  Entry  and  Detainer,  ^=»1-^. 
Fraud,  <©=>40-59. 

Fraudulent  Conveyances,  C=:»228-310. 
Gaming,  ^s>40-49. 
Injunction,  <©=>242-252. 
Insurance,  ^s»611-074. 
Interest,  ^=>62-67.   • 
Internal  Revenue,  ^s»38. 
Intoxicating  Liquors,  ^=^283. 
Judgment,  <©=>910-944. 
Landlord  and  Tenant,  «=>140-142,  287-291. 
Libel  and  Slander,  ^=s>74-123. 
Malicious  Prosecution,  ^=»56-71. 
Master  and  Servant.  <©=>34-40,  250-297,  331. 
Money  Received. 
Monopolies,  ^=^24,  28. 
Mortgages,  <S=>212,  213. 
Municipal  Corporations,  9=»810-825. 
Negligence,  ^e5>107-141. 
Nuisance.  ^=:»50,  84,  85. 
Officers.  <©=»134-143. 
Patents,  «©=>268-278,  280-327. 
Pledges,  «=»51,  58. 
Principal  and  Agent,  ^=:»79. 
Principal  and  Surety,  ^=>145-159. 
Public  Lands,  <S=>124-130. 
Quieting  Title. 
Railroads,  <g=:»282,  341-353,  393-401,  433-444, 

471-485. 
Replevin,  «=»127-135. 
Sales,  <g=»316.  341-360,  371,  372,  391,  405- 

418,  428-445,  478,  479. 
Street  Railroads,  <e=>106-117. 
Taxation,  <©=>570,  583-595. 
Telegraphs  and  Telephones,  ^=>58-67. 
Towage,  ^s»15. 

Trade-Marks  and  Trade-Names,  <S=>80-98. 
Trespass,  ^=»19-50. 
Trover  and  Conversion,  ^=>25-66. 
United  States,  ^=»67. 
Use  and  Occupation. 
Usury,  <©=>91-117. 

Vendor  and  Purchaser,  «=s»302,  303,  351. 
Waters  and  Water  Courses,  ^=»73-77.   . 
Work  and  Labor. 
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ACTION,  I 
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PariienJar  farmB  of  ooiiatK 
See— 
Assumpsit,  Action  of. 
Detinue. 
Ejectment. 

Forcible  Entry  and  Detainer,  ^=»1-^ 
Quieting  Title. 
Replevin. 

Trespass,  ^s>l^-SO. 
Trespass  to  Try  Title. 
Trover  and  Conversion. 

Particular  forms  of  ipecial  relief. 
See- 
Account. 

Assignments  for  Benefit  of  Creditors,  ^5»341. 
Attachment,  ^=:»290-308. 
Attorney  and  Client.  ^s>47-50, 192. 
Bankruptcy,  ^=>208-218,  357. 
Boundaries,  ^=:»33-54. 
Cancellation  of  Instruments. 
Carriers.  ^=>18,  34. 
Chattel  Mortgages,  <e=s>268-281. 
Corporations.  «=>482,  611-813. 
Creditors'  Suit. 

Descent  and  Distribution,  ^=»71. 
Divorce,  «»278-285. 
Dower,  <S=5>70-72. 
Eminent  Domain,  ^=»167-245. 
Execution,  «=»187"202. 
Executors   and  Administrators.   ^=»35,  845- 

356  469-472. 
Fraudulent  Conveyances,  ^ss>228~310. 
Guardian  and  Ward,  «=5>76-112. 
Infants,  ^S939. 
Injunction. 
Interpleader. 
Judgment,  ^S9386. 
Landlord  and  Tenant,  ^=»293-303. 
Lost  instruments,  ^=»2-S. 
Mandamus. 

Maritime  Liens,  C=»60-74. 
Mines  and  Minerals,  <S5»38. 
Monopolies,  ^=^24. 
Mortgages,  ^=>380-590. 
Municipal  Corporations,  ^=»534-579. 
Nuisance,  ^s»84,  85.  * 
Partition.  «=>12-112. 
Partnership.  «=>318-340. 
Pledges,  ^ss>52-58. 
Prohibition. 
PubUc  Lands.  «=s>119-122. 

luieting  Title.  «ss>18-23. 

|uo  Warranto. 

Railroads,  «s>180-202.  254. 
Receivers,  <$==>32-62,  149-163,  192-203. 
Records,  ^=3»9. 
Reformation  of  Instruments. 


Shipping,  ^s»209. 
Specific  Performance. 


Taxation,  «=5>550-611,  616-687,  793-805. 
Trusts,  «=»295-30S,  32^74. 


See- 
Vendor  and  Purchaser.  ^=s>268-298. 
Wills,  «=»204-434,  707,  826. 

Particular  prooeedmgs  in  action$» 
See- 
Abatement  and  Revival,  ^=s»73-76. 
Appearance. 
Continuance. 
Costa. 

Damages.  €=s>206-216. 
Depositions. 
Dismissal  and  Nonsuit. 
Evidence. 

Execution,  ^=>219-305. 
Judffment.  <8=>91,  94-167.  853-87a 
Judicial  Sales. 
Jury. 

Limitation  of  Actions. 
Lis  Pendens. 
Mortgages,  ^s>505-554. 
Parties. 

Pleading,  <S=>313^24. 
Process. 

Removal  of  Causes. 
Stipulations. 
Trial.  «=:>325-358. 
Venue. 

Particular  remedies  tti  or  incid0ni  to  actions* 

See- 
Arrest,  ^s»3. 
Attachment. 
Deposits  in  Court. 
Discovery. 
Garnishment. 
Injunction. 
Receivers. 
Sequestration. 
Set-Off  and  Counterdaim* 
Supersedeas. 
Tender. 

Proceedings  in  ewereise  of  special  or  limited  /»- 

risdictions. 
See- 
Admiralty. 

Aliens.  <&s»32.  54. 

CoUision,  <ds>112-154. 

Criminal  Law. 

Equity. 

Maritime  Liens,  ^=»60-74. 

Shipping,  ^=s>209. 

Review  of  prooeedin§$» 
See- 
Appeal  and  Error. 
Certiorari. 
Equity^  ^=>443-464. 
Exceptions,  Bill  of. 
Judgment,  ^=s>33&^399. 
New  TrisiL 


Z.  OBOUIIDS  AHB  OOUDTTIOHS  PBE- 

OEDEirr. 

Acquittal,  effect,  see  Judgment,  ^s»559. 

^s»8.  Acta     or     omissloas     ooastitiitiiic 
OAuses  of  action  la  gonoraL 

See  1  Cent.  Dig.  Action.  H  lO-lC 

A  railroad  company  which,  hy  hribing  the  of- 
ficials of  a  rival  company,  obtains  control  of 
the  latter's  stock,  causes  the  calling  in  of  its 
engineering  parties  so  as  to  stop  construction 
work,  spreads  abroad  notices  which  break  down 
the  credit  of  the  contractor  and  result  in  the 
seizure  of  his  tools,  and  by  such  means  prevents 
the  completion  of  the  road  in  time  to  earn  a 
land  grant,  and  then  by  false  representations 
to  the  legislature  secures  a  forfeiture  of  the 
lands  and  a  subsequent  grant  to  itself,  is  liable 
to  such  contractor  for  the  damage  caused  by 


these  wrongful  acts,  and  such  damages  may  be 
enforced  in  equity  against  the  lands  in  its 
hands,  without  questioning  the  validity  of  the 
l^slature's  action.— Angle  v.  Chicago,  St.  P., 
iS  &  O.  Ry.  Co.,  151  U.  S.  1,  14  S.  Ct.  240, 
38  L.  Ed.  55,  reversing  decree  (C.  C.)  39  Fed. 
912. 

^=»8.  Fxivoloiia  or  ooUnaiTo  aotiona. 

See  1  Cent  Dig.  Action,  If  9.  41. 

A  suit  will  not  be  dismissed  as  collusive, 
when  brought  by  stockholders  against  the  cor- 
poration and  its  officers  and  the  attorney  gen- 
eral to  restrain  the  enforcement  of  a  statute, 
merely  because  the  officers  of  the  corporation 
agr^e  with  the  stockholders  as  to  the  uncon- 
stitutionality of  the  statute.  Decree.  Cotting  t. 
Kansas  City  Stockyards  Co.  (€.  C.)  82  F.  850, 
rever8ed.--Cotting  v.  Godard,  22  S.  Ct.  80,  ISi 
U.  S.  79,  46  L.  Ed.  92. 
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ACTION,  I.  II 


Persons  entitled  to  sue. 

1  Cent.  Dig.  Action,  SS  76-83. 

Plaintiif  recovered  a  judgment  against  a 
comity  on  bonds  issued  by  it,  and,  in  obedience 
to  a  writ  of  mandamus,  a  special  tax  was 
levied  and  property^  seized  to  satisfy  such  judg- 
ment. Defendant,  in  pursuance  of  a  conspiracy 
to  prevent  the  collection  of  such  tax,  prevented, 
b^  menaces  and  hostile  acts,  any  one  from  bid- 
ding for  the  property  levied  on,  and  influenced 
taxpayers  not  to  pay  the  special  tax.  Held, 
that  plaintiff  had  such  an  interest  in  the  spe- 
cial tax,  add  sustained  such  damage,  as  entitled 
him  to  maintain  an  action  against  defendants. 
— Findlay  v.  McAUister,  U3  U.  S.  104,  5  S. 
Ct  401,  28  li.  Ed.  030. 

Code  Civ.  Proc  N.  T.  f  449,  authorising  a 
person  with  whom  or  in  whose  name  a  con- 
tract is  made  with  another  to  sue  thereon  in  his 
own  name,  is  by  Rev.  St.  U.  S.  §  014,  made 
applicable  to  the  federal  courts.— Albany  & 
Rensselaer  Iron  &  Steel  Co.  v.  Lundberg,  121 
U.  8.  451,  7  S.  Ct  958,  30  L.  Ed.  082. 

An  action  by  a  private  person  against  a 
sheriff  to  compel  him  to  release  from  custody 
another  person,  whom  he  alleges  to  be  held  in 
forcible  custody  in  violation  of  the  constitu- 
tional rights  of  the  prisoner,  cannot  be  main- 
tained because  of  any  friendship  or  sympathy 
that  the  plaintiff  may  have  for  the  prisoner, 
or  any  concern  he  may  feel  as  to  the  enforce- 
ment of  unconstitutional  laws.— Gusman  v. 
Marrero,  21  S.  Ct  293,  180  U.  S.  81,  45  L. 
Ed.  436. 

n.  HATVBB  AHB  FOBM. 

Adoption  by  federal  courts  of  practice  of  state 
courts,  see  Courts,  #=»342. 

Affecting  appealability  of  final  judgments,  see 
Appeal  and  Error,  ^=977. 

Affecting    appealability    of    interlocutory    deci- 
sions, see  Appeal  and  Error,  ^=900. 

Affecting  appellate  jurisdiction,  see  Appeal  and 
Error,  ^s»41. 

Affecting  conclusiveness  of  judgment,  see  Judg- 
ment,  «=»643-646w 

Affecting   manner  of   review,   see  Appeal   and 
Error,  ^s>4,  5.  ' 

Affecting  right  to  trial  by  jury,  see  Jury,  ^=» 
12. 

limitations  as  affected  by  nature  and  form  of 
action,  see  Limitation  of  Actions,  ^=»16. 

Review  of  decisions,  see  Appeal  and  Error, 
18^184. 

ForNcvlor  9etian§  or  proce€ding$. 


Attachment,  ^s>36S. 
Attorney  and  Client,  «s»49. 
Bankruptcy,  «=s>209,  28& 
Ccmtracts,  «=>324. 
Corporations,  «=>250,  SSL 
Customs  Duties,  «=9l33. 
Kaster  and  Servant,  ^=»35, 
Mortgages,  «s»380. 
lYastB,  ^»399. 
Vendor  and  Purdiaser,  ^s»209. 

4=>17«   Wluit  law  BOToms. 

See  1  Cent  Dig.  Action,  |  94. 

Whether  an  action  to  enforce  against  the 
grantee  of  a  mortgagor  an  agreement  in  the 
deed  to  assume  the  mortgage  debt  must  be 
brought  at  law  or  in  equity  is  to  be  determined 
by  the  law  of  the  place  where  the  remedy  is 
sought— Willard  v.  Wood.  17  S.  Ct  176,  164 
U.  8.  502,  41  L.  Ed.  531. 

^=>21.  IfOBal  or  eqnltalile* 

See  1  Cent   Dig.  Action,  89  124-130.  143.   145-159; 
19  Cent  Dig.  Bqulty.  S(  4.  6. 


^—  Ifatnre  of  aetion. 

See  1  Cent  Dig.  Action,  (9  124-139,  148,  145. 

A  debt  was  secured  by  both  a  real-estate 
and  a  chattel  mortgage,  and  subsequently  the 
chattels  were  attacned  at  suit  of  other  cred- 
itors in  the  circuit  court.  The  real  estate  was 
sold,  and  the  proceeds  applied  to  the  debt,  but 
failed  to  satisfy  it,  and  the  mortgagees  brought 
an  action  against  the  United  States  marshal 
and  his  bondsmen  to  recover  the  value  of  at- 
tached chattels.  Held,  that  this  was  a  legal, 
not  an  equitable,  action,  and  it  was  not  error  to 
refuse  to  transfer  it  from  the  law  to  the  equity 
docket— Reagan  v.  Aiken,  138  U.  S.  109,  11  S. 
Ct  283,  34  L.  Ed.  802. 

A  suit  by  lal>orer8  and  materialmen,  brought 
in  the  name  of  the  United  States  under  Act 
Aug.  13,  1804,  as  amended  by  Act  Feb.  24, 
lOOo,  upon  a  public  contractor's  bond  is  one  at 
law  and  not  in  equity,  notwithstanding  the 
provisions  as  to  priority  of  the  United  States 
and  the  limitation  of  recovery  to  the  penalty  of 
the  bond.— Illinois  Surety  Co.  v.  United  States, 
36  S.  Ct  321,  240  U.  S.  214,  60  L.  Ed.  609, 
modifying  judgment  215  P.  334,  131  C.  C.  A. 
476. 

^=»23,  ....  EqvitaMe  relief  Im  aotlon  at 

laiv. 

See  1  Cent  Dig.  Action,  99  146-152;   19  Cent  Dig. 
Bqulty.  9  6. 

State  statutes  making  equitable  rights  en- 
forceable in  actions  at  law  cannot  affect  the 
equity  jurisdiction  of  the  federal  courts;  and, 
in  determining  whether  there  is  an  adequate 
rcEqedy  at  law,  the  inquiry  is  whether,  by  the 
principles  of  common  law  and  equity,  as  dis- 
tinguished and  defined  in  this  country  and  Eng- 
land at  the  time  of  the  adoption  of  the  consti- 
tution of  the  United  States,  the  relief  sought 
was  obtainable  at  law.— Mississippi  Mills  v. 
Cohn,  150  U.  S.  202,  14  S.  Ct  75;  37  L.  Ed. 
1052,  reversing  decree  (C.  C.)  39  Fed.  865. 

The  adoption  of  the  state  practice  in  circuit 
courts  of  the  United  States  does  not  allow  a 
suit  to  enjoin  collection  of  taxes — an  equitable 
suit— to  be  brought  therein  on  the  law  side  of 
the  court,  though  in  the  state  court  no  distinc- 
tion is  made  between  the  legal  and  equitable 
sides. — Lindsay  v.  EHrst  Nat  Bank  of  Shreve- 
port,  156  U.  S.  485,  15  S.  Ct  472,  39  L.  Ed. 


See  1  Cent   Dig.   Action.   99  124-146.   147-142,  168, 
166-159,  213;  19  Cent.  Dig.   Equity,  9  4. 

Recovery  may  be  had  on  a  complaint  which 
states  facts  constituting  a  cause  of  action  either 
at  law  or  in  equity.— Ely  v.  New  Mexico  &  A. 
R.  Co.,  129  U.  S.  291,  9  S.  Ct  293,  32  L.  Ed. 
688. 

^=»26.  Contract  or  tort. 

See  1  Cent.  Dig.  AcUon,  99  160-215;  5  Cent  Dig. 
AsBumpiit  99  42-64. 

^=>27.  »—  Nature  of  action. 

Bee  1  Cent.  Dig.  Action,  99  160-195;    9  Cent.  Dig. 
Carr.  9  1075. 

Where  a  trustee  of  a  corporation  is  sued 
under  section  12  of  the  corporation  act  to  re- 
cover a  debt  of  the  corporation  because  of  fail- 
ure of  the  trustee  to  make  the  statutory  rei;>ort 
the  liability  is  one  for  tort,  and,  though  reducea 
to  judgment,  it  does  not  thereby  become  a  debt 
by  the  corporation.— Chase  v.  Curtis,  113  U.  S. 
452,  5  S.  Ct.  554,  28  U  Ed.  1038. 

An  allegation  that  plaintiff,  as  a  passenger 
on  defendant's  road  at  tl)e  time  of  the  injury, 
was  traveling  on  a  certain  kind  of  ticket,  does 
not  render  the  action  one  ex  quasi  contractu; 
there  being  no  allegation  of  any  undertaking  or 
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promise,  or  breach  thereof,  by  the  defendant.— 
Atlantic  &  P.  Ry.  Co.  v.  Laird,  17  S.  Ct.  120, 
164  U.  S.  393,  41  L.  Ed.  485,  affirming  judg- 
ment 58  F.  760,  7  C.  C.  A.  489. 

Where  holder  of  a  ticket  of  admission  to  a 
race  course  is  forcibly  prevented  from  entering, 
or  forcibly  ejected  just  after  he  had  dropped  his 
ticket  in  the  box,  his  remedy  is  by  an  action  for 
damages  for  breach  of  contract  and  not  by  an 
action  of  trespass. — Marrone  v.  Washington 
Jockey  Club  of  District  of  Columbia,  33  S.  Ct. 
401,  227  U.  S.  633,  57  L.  Ed.  679,  43  L.  R.  A. 
(N.  S.)  961,  affirming  judgment  35  App.  D.  C.  82. 

UJL   JOINDER,   SPLITTING,   CONSOLI- 
DATION, AND  SEVERANCE. 


Consolidation  in  federal  court,  see  Courts, 
352. 

Consolidation  of  action  in  admiralty,  see  Admir- 
alty, ^=»37. 

Joinder  of  counts,  see  Indictment  and  Informa- 
tion, <g=>126-132. 

Joinder  of  proceedings  for  review  of  decisions, 
^ee  Appeal  and  Error,  ^=:»15. 

Judgment  as  bar  to  another  action,  see  Judg- 
ment, <®=>591-696. 

Jurisdictional   amount   on   appeal,    see  Courts, 
<g=>387(l). 

^s>43.  Joinder  of  causes  of  Aotion  under 
Codes  and  practice  -acts. 

See  1  Cent.  Dig.  Action,  §§  378-547;  7  Cent.  Dig. 
Bills  &  N.  S  1453;  8  Cent.  Dig.  Bonds,  S  137;  15 
Cent  Dig.  Death,  §  22;  17  Cent.  Dig.  Eject.  {§  123, 
124;  22  Cent.  Dig.  Ex.  &  Ad.  S§  1673.  1689-1691;  24 
Cent.  Dig.  Fraud.  Cony.  §  688;  28  Cent.  Dig.  In- 
surance, §  1519;  30  Cent.  Dig.  Judgm.  §  881;  32  Cfc'ut. 
Dig.  Land,  ft  Ten.  {{  872.  1182;  32  Cent.  Dig.  Libel. 
§  171;  42  Cent.  Dig.  Replev.  9  112;  46  Cent.  Dig. 
Tresp.  Sfi  66,  67;  46  Cent.  Dig.  Tresp.  to  T.  T.  § 
27;  47  Cent.  Dig.  Trover,  (170;  48  Cent.  Dig. 
Ven.  ft  Pur.  (  766. 


^—  Lesal  and  equitable. 

See  1  Cent.  Dig.  Action,  88  449,  451-468;  22  Cent. 
Dig.  Ex.  ft  Ad.  89  1689-1691;  30  Cent.  Dig.  Judgm. 
9  881;  46  Cent  Dig.  Tresp.  to  T.  T.  8  27. 

Congress  granted  to  a  railroad  company 
right  of  way  through  the  Indian  Territory,  and 
provided  for  the  appointment  of  commissioners 
to  assess  the  compensation  to  be  paid  to  the 
owners  of  the  land,  giving  such  owners  the  right 
of  appeal  from  the  award  of  the  commissioners 
to  the  circuit  court  of  the  United  States,  where 
the  case  should  be  tried  de  novo.  The  Cherokee 
Nation  filed  its  bill  in  the  circuit  court  seeking 
to  set  aside  the  award  made  by  the  commission- 
ers, and  to  perpetually  enjoin  the  company  from 
maintaining  its  road,  through  its  land,  on  the 
ground  that  congress  had  no  authority  to  grant 
the  right  of  way,  and  united  with  such  cause  of 
action  a  prayer  that,  if  the  injunction  should 
be  refused,  it  might  be  awarded  adequate  dam- 
ages. Held,  that  the  bill  was  demurrable  for 
joinder  of  equitable  and  legal  causes  of  action. 
33  Fed.  900  reversed. — Cherokee  Nation  v. 
Southern  Kan.  R.  Co.,  135  U.  S.  641,  10  S.  Ct 
965,  34  L.  Ed.  295. 

^=950.  ^~~  Parties     and     interests     in* 
▼oWed. 

See  1  Cent  Dig.  Action,  99  511-547;  7  Cent  Dig. 
Bills  ft  N.  9  1453;  12  Cent  Dig.  Corp.  99  819,  1130. 
1182.  1604;  15  Cent  Dig.  Death,  9  22;  17  Cent  Dig. 
Eject  9  123;  22  Cent  Dig.  Ex.  A  Ad.  99  1673.  1689- 
1691;  28  Cent  Dig.  Insurance,  9  1519:  30  Cent  Dig. 
Judgm;  9  881;  32  Cent  Dig.  Libel.  9  171:  86  Cent 
Dig.  Mun.  Corp.  99  992.  1717;  39  Cent  Dig.  Plead. 
9  137;    48  Cent  Dig.  Ven.  A  Pur.  9  766. 

Several  fire  insurance  companies  contracted 
with  each  other  to  defend  against  claims  for  in- 
surance of  certain  property  on  which  they  all 
had  policies,  agreed  to  bear  the  expense  thereof 
pro  rata  in  proportion  to  their  respective  risks, 
and  appointed  a  committee  to  take  charge  of 
the  defense,  employ  counsel,  and  collect  from 
each  company  the  proportionate  amount  neces- 
sary for  fees   and  expenses,  and  to  disburse  the 


same.  The  committee  communicated  the  con- 
tract to  plaintiff,  and  employed  him  as  counsel. 
Heldj  in  an  action  for  fees,  that  the  liability 
of  the  companies  was  several,  and  a  joint  ac- 
tion could  not  be  maintained. — Adriatic  Fire 
Ins.  Co.  V.  Treadwell,  108  U.  S.  361,  2  S.  Ct. 
772,  27  Ia  Ed.  754. 

The  joinder  by  amendment  of  the  assignee 
of'  a^  policy  of  insurance  as  a  party  plaintiff  in 
a  suit  in  Porto  Rico  by  a  mortgage  creditor  of 
the  assured  to  enforce  his  rights  under  the  mort- 
gage to  the  avails  of  the  insurance  cannot  be. 
deemed  a  clear  abuse  of  the  trial  court's  discre- 
tion, where  the  assignee's  rights  are  alleged  to 
be  subordinate  to  those  of  the  mortgage  creditor, 
in  view  of  the  provision  of  Law  Civ.  Proc.  Cuba 
and  Porto  Rico,  art.  156,  that  "causes  of  ac- 
tion against  several  persons,  or  by  several  per- 
sons against  one,  arising  from  the  same  source 
of  title,  or  based  upon  the  same  cause  of  action, 
may  be  joined  and  brought  in  one  action."— 
Royal  Ins.  Co.  v.  Miller,  26  S.  Ct.  46,  199  U.  S. 
353,  50  L.  Ed.  226,  followed  Amadeo  v.  North- 
ern Assur.  Co.,  26  S.  Ct  507,  201  U.  S.  194,  50 
L.  Ed.  722. 

@=:>54.   Consolidation  of  Actions. 

See  1  Cent  Dig.  Action.  99  624-698;  17  Cent  Dig. 
Eject  9  124;  18  Cent  Dig.  Em.  Dom.  9  701 ;  85 
Cent  Dig.  Mtg.  9  1389 ;   42  Cent.  Dig.  Replev.  9  113. 

^=^57.  ^—  Actions  wUoli  may  1»e   con* 
solldated. 

See  1  Cent  Dig.  Action,  99  632-675;  17  Cent  Dig. 
Eject  9  124;  18  Cent  Dig.  Em.  Dom.  9  701;  36 
Cent  Dig.  Mtg.  9  1389;    42  Cent  Dig.  Replev.  9  112. 

Under  Rev.  St.  §  921,  providing  that  "caus- 
es of  a  like  nature,  or  relative  to  the  same  ques- 
tion," may  be  consolidated,  for  the  purpose  of 
avoiding  unnecessary  costs  or  delays,  "when- 
ever it  appears  reasonable  to  do  so,"  actions  on 
life  insurance  policies  by  one  plaintiff  against 
different  defendants,  in  which  the  defenses  are 
the  same,  may  be  consolidated,  but  the  causes  of 
action  must  remain  distinct,  requiring  separate 
verdicts,  and  no  defendant  must  be  deprived  of 
any  right  material  to  his  defense. — Mutual  Life 
Ins.  Co.  of  New  York  v.  Hillmon,  145  U.  S. 
285,  12  S.  Ct.  909,  36  U  Ed.  706. 

IV.    COdClflENCEMENT,  PROSECUTION. 
AND  TERBIINATION. 

Action  on  bond  of  public  contractor,  see  Unit: 

ed  States,  ^=>67. 
Arrest  of  judgment,  see  Judgment,  ^=:»263-266. 
Commencement  and   pendency   as   affecting  lis 

pendens,  see  Lis  Pendens,  ^=^6-11. 
Commencement  as  fixing  time  from  which  inter- 
est begins  to  run,  see  Interest,  ^=>47. 
Commencement  within  period  of  limitation,  gee 

Limitation  of  Actions,  <5=>117-130. 
Premature  action,  see  Replevin,  ^=:;>129. 
Stay  of  proceedings,  see — 

Appeal  and  Error,  ^==>459-489. 

Bankruptcy,  ^=»391. 

Criminal  Law,  ^=»10S4. 
Supersedeas,  see  Supersedeas. 
Want  of  prosecution   ground  for  dismissal  or 

nonsuit,  see  Dismissal  and  Nonsuit,  ^=»60. 

^=s>64.  Prooeedings     eonstitutinK     eom- 
mencemeiit. 

See  1  Cent  Dig.  Action.  99  725-784. 

Rev.  St  Wis.  1878,  |§  4239,  4240,  relating 
to  the  commencement  of  an  action,  provide  that 
an  action  shall  be  deemed  commenced  as  to  each 
defendant  when  the  summons  is  served  on  him, 
and  that  an  attempt  to  commence  an  action 
shall  be  deemed  equivalent  to  the  commencement 
thereof  when  the  summons  is  delivered,  with  the 
intent  that  it  shall  be  actually  served,  to  the 
sheriff  or  other  proper  officer  of  the  county  in 
which  defendant  usually  or  last  resided,  or,  in 
in  case  of  a  corporation,  to  the  proper  officer  of 
the  county  where  its  general  business  is  trans- 
acted, but  such  an  attempt  must  be  followed  by 
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the  first  publication  of  summons,  or  the  service 
thereof,  within  60  days.  Held,  that  the  action 
was  not  commenced  by  service  of  summons  on 
an  officer  not  authorized  to  receive  it — Knowl- 
ton  V.  Watertown,  130  U.  S.  327,  9  S.  Ct.  539, 
32  L.  Ed.  956. 

ACTION  ON  THE  CASE. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  1  Cent.  Dig.  Action  on  Case.] 

ACT  OF  GOD. 

S«e  Carriers,  «=>286. 


ACTS. 


See  Statutes. 


ACTS  OF  BANKRUPTCY. 

See  Bankruptcy,  <=>55-60. 

ADDITIONAL  DUTY. 

See  Customs  Duties,  ^s»77. 

ADEQUATE  REMEDY  AT  LAW. 

Constitutional  guaranties,  of  remedies,  see  Con- 
stitutional Law,  <S=s>322-329. 

Equity  jurisdiction,  see — 
Cancellation  of  Instruments,  ^=»9-15. 
Equity,  «=»45-i8,  136. 
Specific  Performance,  ^=»5. 

ADJOINING  UNDOWNERS. 

Sea  1  Cent  Dig.  Adj.  Land. 

See- 
Boundaries. 

Constitutional  Law,  ^s>318. 
Essements. 


ADJOURNMENT. 

Civil  causes,  see  Continuance. 

Criminal  causes,  see  Criminal  Law,  ^=9573-603. 

ADJUDICATION. 

Bankruptcy  proceedings,  see  Bankruptcy,   ^=> 

100. 
Decisions  of  courts,  see — 

Courts,  <g=>88-116. 

Judgment. 
Former   adjudication,   see   Judgment,   ^=»541-- 

632,  643-760. 


ADJUSTMENT. 

See- 
Arbitration  and  Award. 
Compromise  and  Settlement. 
Insurance,  ^=»578. 

ADMEASUREMENT  OF  DOWER. 

See  Dower,  *=»70-72. 

ADMINISTRATION. 

Estates  or  property,  see- 
Assignments    for    Benefit   of   Creditors, 

223-227. 
Bankruptcy,  <®=>220-273. 
Charities,  ^b»37. 
Executors  and  Administrator!. 
Hu8rband  and  Wife,  <©=5>276. 
Receivers,  «=s)90-106. 
Trusts,  «=s>181-268. 

Public  finances,  see- 
Counties,  «=s>150-194. 
Municipal  Corporations.   ^=»89&-901. 
United  States,  ^=»81-91. 


ADMIRALTY. 

Scope-Note. 

[INCLUDES  administration  of  tiie  maritime  law,  general  or  local,  as  a  distinct  sys- 
tem of  Jurisprudence,  by  courts  of  admiralty ;  nature,  grounds,  limits,  and  subjects  of  Ju- 
risdiction of  admiralty  In  general ;   and  procedure  peculiar  to  suits  in  admiralty. 

[For  related  matters  under  other  topics,  see  or oae^ references  after  analysis.] 


Analysis. 
L  Jurisdiction. 

«=»1.  Nature,  grounds,  and  scope  in  general. 
2,  Saving  of  common-law  remedy. 
3.*  Conflict  of  jurisdiction  as  to  the  res. 
4.  Waters,  places,  and  voyages. 
6.  Persons. 

6.  Vessels  and  other  property. 

7.  Rights  and  controversies  in  general. 

8.  Ownership  and  possession  of  vessels. 

9.  Contracts. 

10. Maritime  contracts  in  general. 

16.  Liens. 

17.  Torts. 

19.  Injuries  to  vessels  or  other  property. 

Tlds  Digest  is  eMupUed  on  the  Key-Number  System.   For  explanation,  see  pace  iii. 
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L  Jurisdiction — Continued. 

♦=3  20. Personal  injuries, 

21.  — —  Causing  death. 

22. Torts  partly  committed  or  causing  damage  on  land  or 

nonnavigable  waters. 
23.  Penalties,  forfeitures,  and  seizures. 

II.  Remedies  in  Personam  and  in  Rem. 

♦=»  27.  Grounds  of  proceeding  in  personam. 

28.  Grounds  of  proceeding  in  rem. 

29.  Proceedinp;  in  personam  and  in  rem  for  same  cause. 
81.  Defenses  in  general. 

32.  Place  of  bringing  suit. 

37.  Consolidation  and  severance. 

IIL  Parties,  Process,  Claims,  and  Stipulations  or  Other  Security* 

♦S9  42.  Defendants. 

46.  Process  in  proceedings  in  personam. 

47.  Attachment  and  garnishment. 

50.  Intervention  and  bringing  in  new  parties. 

51.  Death  of  party. 

54.  Bonds  and  stipulations  in  general. 

57.  Security  for  release  of  vessel  or  other  property, 

IV.  Pleading,  Petitions,  and  Motions. 

60.  Libel. 


V.  Evidence,  and  Taking  and  Filing  Proofs. 

[No  paragraphs  or  references  in  this  Digest    Bat  see  1  Cent  Dig.  Adm.  SI 
563-691.] 

VI.  Hearing  or  Trial,  and  Decision* 

81.  Decision. 


VII.  Commissioners  and  Proceedings  Before  Them. 

[No  paragraphs  or  references  in  this  Digest    But  see  1  Gent  Dig.  Adm. 
H  612-620.] 

VIII.  Decree  and  Enforcement  Thereof. 

^=»92.  Judgments  on  bonds  or  stipulations 

IX.  Appeal. 

^=s>103.  Decisions  reviewable. 

116.  Record. 

117.  Amendments,  new  pleadings^  and  proofs,  and  trial  of  cause 

anew. 

118.  Review. 

X.  Costs. 

121.  Power  to  award  in  general. 


Cross-References. 


See— 
Collision. 
Maritime  lilens. 
Salvage. 
Seamen. 


Bee- 
Shipping. 
Towage. 

Jurisdiction  of  offenses  oa  ressels,  see  Criminal 
Law,  ^=397. 


X.  JUBIBDXOnOH. 

Concurrent  and  conflicting  jurisdictiont  see 
Courts,  ^=>489,  502. 

Question  of  admiralty  jurisdiction  of  District 
Court  as  ground  for  appeal  to  the  United 
States  Supreme  Court,  see  Courts,  ^s>386(4). 

Territorial  courts,  see  Courts,  ^=»429. 


•=»!•  H Atnra,  sroviids,  mad  aeope  la  %tim» 
eraL 

8m  1  Cent   Dlff.  Adm.  ((  1-17. 

The  court,  in  proceedings  to  limit  liability, 
does  not  lose  jurisdiction  by  allowing  the  steam- 
ship, after  giving  a  stipulation  for  her  value 
to    go   into   another   district   in    the   ordinary 
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course  of  her  business,  since  the  proceeding  to 
limit  liability  is  an  equitable  action,  and  not 
one  against  the  vessel  and  her  freight— Morri* 
son  y.  District  Court  for  Southern  District  of 
New  York,  147  U.  S.  14,  13  S.  Ct.  246.  37  L. 

Ed.  eo. 

The  maritime  usages  of  foreign  countries 
are  not  obligatory  upon  the  courts  of  the  Unit- 
ed States,  and  will  not  be  respected  as  author- 
ity, except  so  far  as  they  are  consonant  with 
the  well-settled  principles  of  English  and  Amer- 
ican jurisprudence.  Decree  77  F.  754,  23  C.  0. 
A.  527,  reversed.— The  Elfrida,  10  S.  Ot  146, 
172  U.  S.  186,  43  li.  Bd.  413. 


^=>2.  BmwinM  ^  eoaunon-law  remedy. 

Sae  1  Cent  Dig.  Adm.  |9  18-28. 

Jurisdiction  of  state  courts  of  a  suit  in  case 
for  damages  by  fires  from  a  burning  scow  is 
preserved  by  the  provision  of  the  judiciary  act 
(Rev.  St  f  563)  ''saving  to  suitors  in  all  cases 
the  right  of  a  common-law  remedy,  where  the 
common  law  is  competent  to  give  it."— Chabpell 
V.  Bradshaw,  128  U.  S.  132,  9  S.  Ct.  40,  32 
Ll  Ed.  369. 

A  bill  to  enforce  a  lien  for  towage  by  fore- 
closure of  the  lien  on  a  rait  of  lumber  in  the 
complainant's  possession,  where  the  suit  is 
brought  against  individual  defendants,  seeking 
a  decree  against  them,  and,  in  default  of  the 
payment  thereof,  a  sale  of  the  propertv  to  sat- 
is^^  it,  is  not  a.  proceeding  in  rem  within  the 
exclusive  admiralty  jurisdiction  of  the  federal 
courts,  but  is  a  suit  in  personam  to  enforce  a 
common-law  remedy,  which  may  be  brought  in 
a  state  court  by  virtue  of  Rev.  St  U.  S.  8  563, 
saving  the  suitor's  right  of  a  common-law  rem- 
edy in  all  cases  where  the  common  law  is  com- 
petent to  give  it  Decree  52  N.  E.  898,  178  111. 
107,  69  Am.  St  Rep.  290,  affirmed.— Knapp. 
Stout  &  Ck>.  Ck>mpany  v.  McCaffrey,  20  S.  Ct 
824,  177  U.  S.  638,  A  U  Ed.  921. 

A  suit  in  personam  against  shipowners  for 
woifi  and  materials  in  repairing  vessel  in  which 
an  attachment  was  for  the  purpose  only  of  sat^ 
isfying  personal  judgment  is  not  within  ez- 
closive  admiralty  jurisdiction  of  the  federal 
courts,  under  Judicial  Code,  I  24,  saving  to 
suitors  the  oommon-law  remeaies.— Rounds  v. 
Cloverport  Foundry  &  Mach.  Co..  35  S.  Ct 
596.  ^7  U.  S.  303,  59  L.  Ed.  966,  affirming 
judgment  167  S.  W.  384,  159  Ky.  414. 

^=»3.   Confllet  of  Jnrisdiotion  as  to  the 
res. 

flee  1  Gent  Dig.  Adm.  H  89-86. 

An  admiralty  court  may  have  jurisdiction 
of  a  libel  in  rem  for  seamen  s  wages  which  ac- 
crued while  the  vessel  was  in  custody  of  a  re- 
ceiver appointed  by  a  state  court,  the  vessel 
having  been  subsequently  sold  so  as  to  pass  out 
of  tiie  receiver's  hands.  The  rendition  of  the 
services  imports  prima  facie  the  existence  of  a 
lien,  and  whether  any  lien  in  fact  arose  or  con- 
tinued in  existence  after  the  sale  is  a  matter 
to  be  determined  at  the  hearine  on  the  merits. 
69  P.  742  (D.  C.)  affirmed.— rAe  Resolute,  18 
8.  Ct  112.  168  U.  S.  437,  42  L.  Ed.  533. 

.  TUTaten,  places,  and  Toyaees. 

1  Cent  Dig.  Adm.  H  88-68. 

The  United  States  district  court  for  the 
Northern  district  of  Illinois  has  jurisdiction  in 
admiralty  of  a  suit  in  rem  against  a  steam 
canal  boat,  to  recover  damages  caused  by  a  col- 
lision between  her  and  another  canal  boat, 
while  the  two  boats  were  navigating  the  Illinois 
and  Lake  Michigan  Canal,  although  the  libel- 
ant's boat  was  bound  from  one  place  in  Illinois 
to  another  place  in  Illinois.— In  re  Petition  of 
Boyer,  109  U.  S.  629,  8  8.  Ct  434,  27  L.  Ed. 
1056. 


Navigable  rivers,  though  tideley,  are  sub- 
ject to  toe  maritime  law  and  the  admiralty 
jurisdiction  of  the  United  States.— Ex  parte 
Gamett,  141  U.  S.  1,  11  S.  Ct.  840,  35  U  Bd. 
631. 

The  Erie  Canal,  which,  though  lying  whol- 
ly within  the  state  of  New  York,  forms  a  part 
of  a  continuous  highway  for  interstate  and  for- 
eign commerce  by  connecting  Lake  Erie  with 
the  Hudson  river,  is  a  navigable  water  of  the 
United  States,  as  contradistinguished  from  a 
navigable  water  of  the  state.  Judgment,  In  re 
Haines,  60  N.  E.  1112,  168  N.  Y.  586,  reversed. 
—Perry  v.  Haines,  24  S.  Ct  8,  191  U.  S.  17, 
48  L.  Ed.  73. 

The  public  laws  of  New  Jersey  are  in  force 
in  the  littoral  waters  of  Sandy  Hook  penin- 
sula below  low-water  mark,  whether  enacted 
prior  or  subsequently  to  the  cession  to  the  Unit- 
ed States,  by  Act  N.  J.  March  12,  1846,  of 
jurisdiction  over  a  portion  of  that  peninsula  for 
military  purposes.— Hamburg-American  S.  S. 
Co.  V.  Grube,  25  S.  Ct  352,  196  U.  S.  407,  49 
L.  Ed.  529. 

A  court  of  admiralty  has  punsdiction  of  a 
Ubel  claiming  salvage  for  services  rendered  by 
tugs  in  subduing  a  fire  communicated  from  the 
shore  to  a  vessel  undergoing  repairs  in  a  dry 
dock  from  which  all  the  water  had  been  emptied. 
Decree,  The  Jefferson  (D.  C.  1908)  158  F.  358, 
reversed.— Simmons  v.  The  Jefferson,  30  S.  Ct. 
54.  215  U.  S.  130,  64  L.  Ed.  125,  17  Ann.  Cas. 
907. 

^s>5.   Persons. 

See  1  Cent  Dig.  Adm.  ((  69-85. 

The  courts  of  the  United  States  in  ad- 
miralty may,  in  their  discretion,  take  jurisdic- 
tion of  a  case  of  collision  between  foreign  ves- 
sels on  the  high  seas.  Such  a  case  is  pre-emi- 
nently one  communis  juris,  in  which  special 
S rounds  should  appear  to  induce  a  court  to 
eny  its  aid  to  a  foreign  suitor  when  it  has 
jurisdiction  of  the  ship  or  party  charged.— The 
Belgenland,  114  U.  S.  355,  5  S.  Ct  860,  29  L. 
Ed.  152. 

The  United  States  admiralty  courts  have 
jurisdiction  of  a  libel  in  personam  against  an 
American  corporation  for  injuries  received  by 
a  foreign  vessel  in  a  foreign  port,  by  a  con- 
cealed obstruction  at  a  dock  owned  by  such 
corporation.— Panama  R.  Co.  v.  Napier  Ship- 
ping Co.,  17  S.  Ct  572,  166  U.  S.  fcO,  41  L 
Ed.  1004,  affirming  decree  The  Stroma,  50  F. 
557,  1  C.  C.  A.  576,  and  Panama  It  Co.  v. 
Napier  Shipping  Co.,  61  F.  408,  9  C.  C.  A.  553. 

^=»6«  Vessels  and  otker  property. 

See  1  Cent.  Dig.  Adm.  §S  86-98. 

A  claim  for  salvsge  of  a  dr^  dock  i)erma- 
nently  moored  in  the  Mississippi  river  is  not 
within  the  admiralty  jurisdiction  of  the  courts 
of  the  United  States.— Cope  v.  Vallette  Dry- 
Dock  Co.,  119  U.  S.  625,  7  S.  Ct  336,  30  L 
Ed.  501. 

Canal  boats  engaged  in  navigating  the  Erie 
Canal  and  Hudson  river,  which  are  drawn  by 
animal  power  while  in  the  canal,  and  are  tidc- 
en  in  tow  of  steamers  for  the  trip  on  the  river, 
are  ships  or  vessels,  within  the  conteniplation 
of  the  maritime  law.  Judgment,  In  re  Haines, 
60  N.  E.  1112,  168  N.  Y.  586,  reversed.-Perry 
V.  Haines,  24  S.  Ct.  8,  191  U.  S.  17.  48  L. 
Ed.  73. 

^=»7.   Riskts  «ad  ooniroTersies  la  sen* 
enJ. 

See  1  Cent.  Dig.  Adm.  {(  99-180. 

The  district  court  of  the  United  States  can- 
not take  jurisdiction  in  admiralty  of  a  peti- 
tion for  limitation  of  liability  under  the  Revised 
Statutes  of  the  United  States,  where  it  would 
not  have  had  cognizance  in  admiralty,  original- 
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ly,  of  the  ^ause  of  action  involved.—Ez  parte 
Phenix  Ins.  Co.,  118  U.  S.  610.  7  S.  Ct.  25,  30 
L.  Ed.  274. 

The  limited  liability  act  being  a  part  of  the 
Maritime  Code,  it  is  co-extensive  with  the  ter- 
ritorial operation  of  the  general  admiralty  and 
maritime  jurisdiction,  and  applies  notwithstand- 
ing the  fact  that  the  injury  sued  for  happened 
within  the  technical  limits  of  a  county  of  a 
state,  and  that  the  liability  sought  to  be  en- 
forced arose  from  a  state  law. — Sutler  v.  Bos- 
ton &  S.  S.  S.  Co.,  130  U.  S.  527,  9  S.  Ct  612, 
32  L.  Ed.  1017. 

The  court  in  proceedings  to  limit  liability 
does  not  lose  purisdiction  by  allowing  the  steam- 
ship, after  giving  a  stipulation  for  her  value, 
to  go  into  another  district  in  the  ordinary 
course  of  her  business,  since  the  proceeding  to 
limit  liability  is  an  equitable  action,  and  not 
one  against  the  vessel  and  her  freight.— Morri- 
son V.  District  Court  of  United  States  for 
Southern  District  of  New  York,  147  U.  S.  14, 
13  S.  Ct.  246,  37  L.  Ed.  60. 

A  court  of  admiralty  has  jurisdiction  of  a 
libel  to  enforce  contribution  from  the  owner  of 
one  of  two  vessels,  which  were  both  at  fault 
for  a  collision  with  a  third,  in  favor  of  the 
charterer  of  the  other  vessel  at  fault,  who 
has  paid  a  judgment  recovered  against  him  in 
a  suit  at  common  law,  founded  upon  the 
wrong,  to  which  the  other  wrongdoer  was  not 
made  a  party.— (1910)  Lehigh  Valley  R.  Co. 
V.  Cornell  Steamboat  Co.,  31  S.  Ct.  17.  218 
U.  S.  264,  54  L.  Ed.  1039,  20  Ann.  Cas.  1235, 
reversing  decree  The  Ira  M.  Hedges  (D.  C. 
1908)  163  F.  587. 


OwnersUp  and  posseMiom  of  Tes- 
selji. 

See  1  Cent  Dig.  Adm.  H  121-125. 

The  owners  of  a  steamboat,  including  the 
master,  who  was  the  owner  of  a  half  interest 
and  was  in  possession,  holding  the  legal  title 
to  the  vessel,  appointed  a  committee  with  au- 
thority to  sell  her,  specifying  the  minimum 
price.  Onie  committee  made  a  contract  to  sell 
her  for  a  given  price  "if  she  was  not  damaged" 
beyond  a  named  sum ;  but  the  master  refused 
to  sign  the  bill  of  sale,  and  gave  notice  that 
his  interest  was  not  for  sale,  after  which  the 
Intended  purchasers  paid  a  part  of  the  ^^rice 
agreed  on  with  the  committee.  Held,  that  the 
contract  not  being  within  the  power  conferred, 
was  without  effect  on  the  legal  title,  and  that 
the  rights  of  the  purchasers  thereunder  were 
purely  equitable,  so  that  a  court  of  admiralty 
bad  no  jurisdiction  to  grant  relief. — Rea  y.  The 
Eclipse,  135  U.  S.  599.  10  S.  Ct  873,  34  L. 
Ed.  269. 

^s»9*  Contracts. 

See  1  Cent.  Dig.  Adm.  9S  181-190;    44  Cent  Dig. 
Ship.  9  812. 


—  Maritime   eontraots  im  son- 
eral. 

See  1  Cent  Dig.  Adm.  98  181-149.  185-190. 

The  state  courts  have  jurisdiction  of  an 
action  based  on  a  maritime  contract  to  be  per- 
formed on  the  high  seas.  Judgment.  Gill  v. 
North  American  Transportation  &  Trading  Co. 
(1905)  79  P.  778,  37  Wash.  694,  affirmed.— 
North  American  Transportation  &  Trading  Co. 
V.  Gill,  27  S.  Ct  778,  203  U.  S.  579.  51  L.  Ed. 
32a 

^=3»16*  Ideas. 

See  1  Cent  Dig.  Adm.  99  »*88.  191-20S. 

A  suit  brought  on  a  petition  setting  forth 
that  defendant  was  the  owner  of  a  vessel  nam- 
ed, that  the  vessel  was  so  negligently  managed 
by  him  that  it  damaged  plaintiflTs  warehouse  on 
the  land  near  the  bank  of  the  river  on  which 
the  vessel  was  plying,  and  praying  that  a 
writ  of  attachment  against  defendant  be  issued 
to  the  sheriff,  commanding  him  to  attach  the 
Teuel.  and  summoning  defendant  to  appear,  and 


for  a  decree  subjecting  the  vessel  to  a  lien  for 
such  damages,  is  an  action  in  personam,  and 
not  a  proceeding  in  rem,  nor  can  the  lien  sought 
to  be  enforced  be  deemed  a  maritime  lien;  and 
hence  the  cause  is  not  a  'proceeding  in  rem 
against  a  vessel,  cognizable  by  United  States 
district  courts  sitting  as  courts  of  admiralty. — 
Johnson  v.  Chicago  &  P.  Elevator  Co.,  119  U. 
S.  388,  7  S.  Ct  254,  30  L.  Ed.  447. 

The  sole  essentials  of  admiralty  jurisdiction 
in  a  suit  in  rem  for  breach  of  contract  are  that 
the  contract  is  maritime,  and  that  the  property 
proceeded  against  is  within  the  lawful  custody 
of  the  court.  The  existence  of  a  maritime  lien 
is  not  jurisdictional,  but  is  a  matter  going  to 
the  merits.— The  Resolute.  18  S.  Ct.  112.  168 
U.  S.  437,  42  L.  Ed.  533.  affirming  decree 
(D.  C.)  69  F.  742. 

€=»17.  Torts. 

See  1   Cent  Dig.  Adm.   99  206-234;    44  Cent  Dig. 
Ship.  9  812. 

^=^19.  —  Injuries  to  ▼ossels  or  other 
property. 

See  1  Cent.  Dig.  Adm.  99  283,  234. 

The  maritime  law,  and  not  the  local  law, 
governs  in  determining  the  liability  of  a  city 
for  injury  to  a  vessel  by  a  fire  boat  owned  by 
the  city  and  in  the  custod:^  And  management  of 
its  fire  department  which  is  negligently  handled 
while  hastening  to  assist  in  putting  out  a  fire 
raging  in  a  building  at  the  head  of  a  dock.  De- 
cree, City  of  New  York  v.  Woizkman,  67  F.  347. 
14  C.  C.  A.  530.  reversed.— Workman  v.  City  ot 
New  York.  21  S.  Ct.  212,  179  U.  S.  552,  45 
L.  Ed.  314. 

A  court  of  admiralty  has  jurisdiction  of  a 
libel  brought  by  one  of  two  vessels,  which  were 
both  adjudged  to  be  in  fault  for  a  collision,  to 
enforce  contribution  on  account  of  its  payment 
of  the  entire  damage  to  the  cargo  of  the  other 
vessel.  Decree,  Erie  &  W.  Transp.  Co.  v. 
Erie  R.  Co.  (C.  C.  A.  1905)  142  F.  9,  73  C.  C. 
A.  195,  reversed.— Erie  R.  Co.  v.  Brie  &  W. 
Transp.  Co.,  27  S.  Ct  246,  204  U.  S.  220,  51  L. 
Ed.  450. 

Admiralty  jurisdiction  embraces  a  libel  in 
rem  to  recover  for  damages  inflicted  by  colliding 
vessel  on  unfinished  foundation  pier  intended  to 
support  a  beacon  to  be  installed  by  the  United 
States.— Latta  &  Terry  Const  Co.  v.  British 
Steamship  "Raithmoor,"  36  S.  Ct  514,  241  U. 
S.  166,  60  L.  Ed.  937,  reversing  decree  The 
Raithmoor  (D.  C.)  186  F.  849. 


^^  Personal  injuries. 

See  1  Cent.   Dig.  Adm.  99  816,  226,  281;  44  Cent 
Dig.  Ship.  9  812. 

Admiralty  jurisdiction  of  a  federal  District 
Court  extends  to  a  cause  of  action  against  a 
stevedore  company  arising  out  of  an  injury  to 
one  of  its  employes,  caused  by  its  failure  to  se- 
cure the  hatch  covers  on  a  vessel  in  navigable 
waters,  whereby  the  employe  was  injured.— At- 
lantic Transport  Co.  of  West  Virginia,  v.  Im- 
brovek,  34  S.  Ct  733,  234  U.  S.  52,  58  L.  Ed. 
1208,  51  L.  R..  A.  (N.  S.)  1157,  affirming  de- 
cree 193  F.  1019,  113  C.  C.  A.  398;  Same  v. 
State  of  Maryland,  34  S.  Ct  736,  234  U.  S. 
63,  58  L.  Ed.  1213.  affirming  decree  193  F. 
1019,  113  O.  C.  A.  408. 


—  CftiisinB  defttk. 

See  1  Cent.  Dig.  Adm.  99  218-820. 

A  suit  in  adMiralty  cannot  be  maintained 
in  the  courts  of  the  United  States  to  recover 
damages  for  the  death  of  a  human  being  on 
navigable  waters,  independently  of  statute.— The 
Harrisburg,  119  U.  S.  199,  7  S.  Ct  140,  30  L, 
Ed.  358. 

The  admiralty  courts  cannot  take  cognizance 
of  a  libel  for  damages  for  death  caused  by  neg- 
ligence on  the  high  seas,  in  the  absence  of  an 
act  of  congress  giving  a  right  of  action  therefor, 
though  the  Tessel  proceeded  against  ia  a  foreign 
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one.— The  Alaska,  130  U.  S.  201,  9  S.  Ct.  461, 
32  L.  Ed.  923. 


~—  Torts  partly  committed  or 
caniiiig  damage  on  land  or  non- 
naYisable  waters. 

See  1  Cent.  Dig.  A  dm.  |§  222-234. 

A  cause  of  action  for  injuries  to  a  ware- 
house on  land  near  the  bank  of  a  river  by  a 
vessel  is  not  a  maritime  tort  of  which  the  fed- 
eral courts  have  jurisdiction. — Johnson  v.  Chi- 
cago &  P.  EL  Co..  119  U.  S.  388,  7  S.  Ct. 
254,  30  U  Ed.  447. 

The  admiralty  jurisdiction  of  the  federal 
courts  extends  to  a  libel  in  rem  against  a  ves- 
sel for  negligently  colliding  with  and  destroying 
a  beacon  standing  some  15  or  20  feet  from  the 
channel,  in  water  12  or  15  feet  deep,  though 
it  is  built  upon  piles  driven  firmly  into  the  bot- 
tom. Decree  (D.  C.)  The  Blackheath,  122  F. 
112,  reversed.— United  States  v.  Evans,  25  S. 
Ct  46,  195  U.  S.  361,  49  U  Ed.  236. 

A  court  of  admiralty  has  no  jurisdiction 
of  a  libel  in  rem  against  a  vessel,  based  on 
mjuries  inflicted  to  the  piers  or  abutments 
of  a  railroad  bridge  spanning  a  navigable 
stream,  to  the  piling  placed  around  the  cen- 
ter abutment  in  order  to  protect  vessels  from 
injury,  and  to  a  shor^  dock  or  wharf. — Cleve- 
land Terminal  &  V.  R.  Co.  v.  Cleveland  S.  S. 
Co..  28  S.  Ct.  414.  208  U.  S.  316,  52  L.  Ed. 
508,  13  Ann.  Cas.  1215.     - 

Redress  cannot  be  afforded  in  admiralty 
for  injuries  inflicted  by  a  colliding  vessel  upon 
the  draw  of  a  bridge  over  a  navigable  stream, 
and  to  its  center  pier  protection. — Duluth  & 
Superior  Bridge  Co.  v.  The  Troy.  28  S.  Ct  416. 
208  U.  S.  321,  52  L.  Ed.  512. 

^=>23.   Penalties,    forfeitures,    and    sei- 
sures. 

See  1  Cent.  Dig.  Adm.  §S  235-249. 

A  pleasure  yacht  brought  from  a  foreign 
country  to  the  Lnited  States  was  seized  by  the 
collector  of  customs  for  failure  to  pay  duty. 
The  owner  thereupon  libeled  her  in  the  federal 
district  court,  and  caused  the  marshal  to  seize 
her,  claiming  that  she  was  not  an  imported  arti- 
cle, within  the  meaning  of  the  tariff  laws,  and 
that  her  seizure  by  the  collector  was  a  marine 
tort  The  collector  answered  the  libel,  putting 
in  issue  these  claims.  Rev.  St.  §  934,  pro- 
rides  that  all  property  taken  or  detained  under 
authority  of  any  revenue  law  of  the  United 
States  shall  be  irrepleviable,  and  shall  be  deem- 
ed to  be  in  the  custody  of  the  law.  and  subject 
only  to  the  orders  and  decrees  of  the  courts  of 
the  United  States  having  jurisdiction  thereof. 
Heid,  that  the  district  court  had  jurisdiction  of 
the  yacht,  with  authority  to  determine  whether 
or  not  she  was  an  imported  article. — Ex  parte 
Fassett,  142  U.  S.  479,  12  S.  Ct  295,  35  L.  Ed. 
1087. 

That  jurisdiction  would  not  fail  on  the 
ground  that  the  owner's  remedy  was  under  the 
customs  administrative  act  of  1890  (26  Stat. 
131).  since,  under  sections  14  and  15  thereof, 
the  decision  of  the  collector,  of  the  board  of  gen- 
eral appraisers,  and  of  the  circuit  court  on  ap- 
peal therefrom,  is  limited  to  determining  "the 
rate  and  amount**  of  duties  chargeable,  and  does 
not  extend  to  the  question  whether  or  not  an 
article  is  imported  merchandise,  within  the 
meaning  of  the  tariff  laws.— Id. 

n.  REBCEDIES  IH  PERSONAM  AND  IN 


^=>27.   Grounds  of  proceeding  in.  person- 


See  1  Cent.  Dig.  Adm.  SS  2fih'Tn. 

An  exemption  of  a  fire  boat  belonging  to  a 
city  from  seizure  in  rem,  if  such  exemption  ex- 


ists, will  not  relieve  the  city  from  liability  to  an 
action  in  personam  under  the  maritime  law  for 
injuries  to  another  vessel,  caused  by  negligence 
of  those  in  charge  of  the  fire  boat.  Decree, 
City  of  New  York  v.  Workman,  67  F.  347,  14 
C.  C.  A.  530,  reversed. — Workman  v.  City  of 
New  York,  21  S.  Ct.  212,  179  U.  S.  552,  45  L. 
Ed.  314. 

^=»28.   Grounds  of  proceeding  in  rem. 

See  1   Cent.   Dig.   Adm.   §8  278-288. 

No  action  in  rem  lies  for  damages  incurred 
by  loss  of  life,  though  by  the  local  law  a  right 
of  action  survives  to  the  administrator  or  rela- 
tives of  the  deceased,  unless  a  lien  is  expressly 
created  by  such  local  law. — The  Corsair,  145  U. 
S.  335,  12  S.  Ct  949,  36  L.  Ed.  727. 

^:»29.   Pxvceedins   in   personam,   and  in 
rem.  for  same  OAnse. 

See  1  Cent  Dig.  Adm.  H  289-297. 

In  no  case  under  the  admiralty  rules  pre- 
scribed by  the  supreme  court,  except  in  posses- 
sory suits,  can  the  ship  and  her  owner  be  join- 
ed in  the  same  suit,  though  perhaps  they  may 
be  in  cases  not  falling  within  the  rules.— The 
Corsair,  145  U,  S.  335,  12  S.  Ct  949,  36  L. 
Ed.  727. 

^^31.   Defenses  in  general. 

See  1  Cent  Dig.  Adm.  {§  301-305. 

A  longshoreman,  who,  while  in  the  employ 
of  the  stevedore  in  loading  a  vessel,  is  injured, 
partly  through  the  vessel's  negligence  and  part- 
ly through  his  own,  is  not  prevented  by  his  con- 
tributory, negligence  from  a  recovery,  but  is  en- 
titled to  a  decree  for  divided  damages.— The 
Max  Morris  v.  Curry,  137  U.  S.  1,  11*  S.  Ct 
29,  34  L.  Ed.  586,  affirming  (C.  C.)  28  F.  881. 

^=»32.  Place  of  bringing  suit. 

See  1  Cent  Dig.  Adm.  §S  806-312. 

By  the  compact  between  New  York  and 
New  Jersey  of  September  16,  1833  (ratified  by 
Act  Cong.  June  28,  1834,  4  Stat.  p.  708,  c.  126), 
the  boundary  between  two  states  from  a  point 
in  the  Hudson  river,  in  the  forty-first  degree  of 
north  latitude,  to  the  sea,  is  declared  to  be  the 
middle  of  the  river,  of  the  bay  of  New  York, 
of  the  waters  between  Staten  island  and  New 
Jersey,  and  of  Raritan  Bay.  Heldj  that  a  ves- 
sel afloat  on  the  New  Jersey  side  of  the  Kill 
von  KuU  is  within  New  Jersey,  and  subject  to 
the  jurisdiction  of  the  United  States  district 
court  for  the  district  of  New  Jersey. — ^In  re 
Devoe  Manuf  g  Co.,  108  U.  S.  401,  2  S.  Ct  894, 
27  L.  Ed.  764. 

Act  Cong.  March  3,  1887,  c.  373,  §  1  (24 
Stat  552),  providing  that  no  civil'  suit  shall  be 
brought  before  a  district  or  circuit  court,  against 
any  person,  by  any  original  process  or  proceed- 
ing in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  does  not  apply  to  causes  of 
admiralty  and  maritime  jurisdiction;  and  a 
libel  in  admiralty,  in  personam,  may  be  main- 
tained against  a  corporation  of  another  state 
in  any  district  in  which  service  may  be  had  up- 
on it. — In  re  Louisville  Underwriters,  134  U.  S. 
488,  10  S.  Ct  587,  33  L.  Ed.  991:  In  re  St 
Paul  Fire  &  Marine  Ins.  Co.,  134  IT.  S.  493,  10 
S.  Ct.  589,  33  L.  Ed.  994. 

^=»37.   Consolidation  and  severanoe* 

See  1  Cent  Dig.  Adm.  S§  336.  336. 

Where  both  parties  to  a  collision  file  libels, 
the  courts  have  the  power  to  consolidate  the 
actions,  and  prescribe  one  proceeding,  and  pro- 
nounce one  decree,  for  one-half  of  the  difference 
of  damage  suffered  by  the  tN\'o  vessels. — The 
North  Star  and  The  EUa  Warley,  106  U.  S.  17, 
1  S.  Ct  41,  27  L.  Ed.  91. 


Xkis  IHsest  is  compiled  on  the  Key-Nnmber  System.   For  explanation,  see  pas«  iii. 
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in.    PARTIES,  PBO0S88,  CLAIMS,  AHD 

STIPUIJkTIOHS   OK  OTHEK 

SECUBITT. 

^=»42.  Defendants. 

See  1  Cent.  Dig.  Adm.   99  889-S75. 

Where  suit  is  brought  against  one  owner 
of  a  vessel  for  damages  caused  by  his  negligence 
in  managing  the  vessel,  and  the  vessel  is  at- 
tached, and  liberated  on  the  bond  of  such  owner 
to  abide  the  judgment,  another  part  owner  will 
not  be  permitted  to  defend,  as  the  subsequent 
judgment  can  only  be  one  in  personam  against* 
the  obligors  on  the  bond. — Johnson  v.  Chicago 
&  P.  Elevator  Co.,  119  U.  S.  388,  7  S.  Ct.  254, 
80  Lf.  Ed.  447. 

^=3»45«  Prooess  in  proeeedincs  in  perso- 


Bamlflli- 


See  1  Cent  Dig.  Adm.  98  393-403. 

^=3947,  ^-.  Attaekment      and 
ment. 

See  1  Cent  Dig.  Adm.  99  396-403. 

A  writ  in  the  usual  form  of  a  monition 
and  warrant  of  arrest  in  a  suit  in  rem,  issued 
from  the  office  of  the  clerk  of  a  federal  Dis- 
trict Court,  and  bearing  the  seal  of  that  court, 
will  protect  the  marshal  in  seizing  and  detain- 
ing a  vessel  in  conformity  to  the  command  of 
the  writ,  although  the  purported  signature  of 
the  deputy  clerk  was  affixed  under  an  attempt- 
ed  but  ineffectual  delegation  of  authority,  and 
although  the  case  stated  in  the  libel  upon  which 
the  writ  issued  was  not  cognizable  as  a  suit 
in  rem  in  admiralty,  but  only  as  a  personal 
action  for  damages.— (1911)  Bryan  v.  Ker,  32 
S.  Ct.  26,  222  U.  S.  107,  56  L.  Ed.  114,  re- 
versing judgment  (1908)  Ker  y.  Bryan,  163  F. 
233,  90  C.  C.  A.  179. 

^=»50.   Intervention     and     brlwgtng     In 
new  parties* 

See  1  Cent  Dig.  Adm.  99  414-429. 

Adm.  Rule  34,  relating  to  intervening  peti- 
tions, applies  only  to  those  cases  in  which  the 
vessel  is  stiU  in  custody,  or  in  which  she  has 
been  sold,  and  the  proceeds  paid  into  court. — 
The  Oregon,  168  U.  S.  186,  16  S.  Ct.  804,  39 
L.  Ed.  943,  reversing  decree  (D.  C.)  46  F.  62. 

A  proceeding  on  petition  of  the  owner  and 
claimant  of  a  libeled  vessel  to  call  in  the  char- 
terer to  show  cause  why  it  should  not  be  con- 
demned for  damage  resiuting  from  the  collision 
for  which  the  libel  is  filed  is  within  the  power 
of  the  court  under  genend  admiralty  rule  69, 
as  it  is  clearly  within  the  spirit,  though  not 
within  the  words,  of  the  rule.  Decree  94  F. 
213.  36  C.  C  A.  199,  reversed.— The  Barnstable, 
21  S.  Ct.  684,  181  U.  S.  464,  46  L.  Ed.  964. 

^=»51*  Deatk  of  party. 

See  1  Cent  Dig.  Adm.  99  430-432.      ' 

The  exigency  presented  by  the  death  of 
Rear  Admiral  Sampson  pending  an  appeal  from 
a  decree  of  condemnation  in  a  libel  in  prize, 
filed  in  his  own  behalf  and  in  behalf  of  other 
officers  and  enlisted  men  of  the  United  States 
navy,  will  be  satisfactorily  met  by  the  substi- 
tution, to  carry  on  the  proceedings  in  the  inter- 
est of  all,  of  Rear  Admiral  Taylor,  who  is 
among  those  represented  in  the  litigation  by 
counsel,  and  is  within  the  jurisdiction  of  the 
court— United  States  v.  Sampson,  23  S.  Ct 
216,  187  U.  S.  436,  47  L.  Ed.  248. 


^=3»54.  Bonds   and  stipulations   in   sen- 
eral. 

See  1  Cent.  Dig.  Adm.  99  443-447. 

To  limit  their  liability  to  the  value  of  the 
vessel,  the  owners  had  her  appraised  under  the 
provisions  of  Rev.  St.  §§  4283-4289.  They 
then  filed  a  stipulation  to  perform  the  final  de- 
cree in  the  case.  Held,  that  the  allowance  of 
interest  upon  the  amount  of  the  stipulation 
from  the  day  it  was  filed  in  court  rested  in  the 


discretion  of  the  court  below.-— The  Maggie  J. 
Smith.  123  U.  S.  349,  8  S.  Ct.  169,  31L.  Ed. 
176. 

^:»57.  Soenrity  for  release  of  vessel  or 
other  property. 

See  1  Cent  Dig.  Adm.   99  452-478. 

On  appeal  in  admiralty,  the  circuit  court 
has  jurisdiction,  under  Rev.  St  §  941,  to  render 
judgment  on  the  stipulation  against  both  prin- 
cipals and  stipulators,  without  waiting  until  the 
time  for  perfecting  an  appeal  to  the  supreme 
court  has  expired;  and  a  mandamus  will  not 
be  granted  to  vacate  the  decree  because  it  is  a 
lien  on  the  stipulators'  real  estate,  nor  will  the 
supreme  court  set  aside  the  decree  for  that  rea- 
son.—Ex  parte  Warden,  108  U.  S.  163,  2  S. 
Ct  383,  27  L.  Ed.  685. 

A  stipulation  given  for  the  release  of  a 
vessel  upon  the  original  libel  to  recover  dam- 
ages done  to  a  vessel  with  which  she  collided, 
although  it  purports  to  be  "for  the  benefit  of 
whom  it  may  concern,*'  does  not  bind  the  sure- 
ties to  respond  to  claims  set  up  by  intervening 
petitions  filed  subsequently  to  the  release;  and 
hence  the  court  should  not  entertain  jurisdic- 
tion of  such  intervening  petitions.— The  Oregon, 
158  U.  S.  186,  16  S.  Ct.  804,  39  L.  Ed.  943,  re- 
versing decree  (D.  C.)  45  F.  62. 


IV.  PI 


.  PETITIONS,  ANB  MO- 
TIONS. 
^=s>60.  Iiibel. 

See  1  Cent  Dig.  Adm.  99  482-496. 

A  libel  in  personam  against  the  owners  of  a 
vessel  for  damages  arising  out  of  a  collision 
is  defective  when  it  fails  to  aver  that  respond- 
ent was  the  owrer  of  the  vessel  at  the  time  of 
the  collision.— The  Corsair,  146  U.  S.  335,  12  S. 
Ct  949,  36  U  Ed.  727. 

V.  EVIDEHCE,  AND  TAKING  AND 
FUJNO  PROOFS.  / 

[No  paragraphs  or  references  in  this  Digest    But 
lee  1  Cent  Dig.  Adm.  99  663-691.] 

VI.  HEARING  OR  TRIAXi,  AND 
DECISION. 

^=3»81.   Deeision. 

See  1  Cent  Dig.  Adm.  91  600-611. 

The  law  to  be  applied  to  cases  of  collision 
arising  on  the  high  seas  beyond  the  Jurisdiction 
of  any  nation,  and  between  ships  of  different 
nationalities,  is  the  general  maritime  law,  as 
understood  and  administered  in  the  country  in 
which  the  case  is  tried.— The  Belgenland,  114  U. 
S.  355,  6  S.  Ct  860,  29  L.  Ed.  152. 

The  allowance  of  interest  by  way  of  dam- 
ages in  cases  of  collision,  and  other  cases  of 
pure  damage,  as  well  as  the  allowance  of  costs, 
is  in  the  discretion  of  the  court.— Dyer  v.  Nation- 
al Steam  Nav.  Co.,  118  U.  S.  607,  6  S.  Ct  1174. 
30  L.  Ed.  163. 

Vn.   COMMISSIONERS    AND    PRO- 
CEEDINGS BEFORE 


[No  paragraphs  or  references  In  this  Digest    But 
see  1  Cent  Dig.  Adm.  99  612-626.] 

Vni.   DECREE     AND     ENFORCEMENT 


Accord  and  satisfaction  operating  as  payment* 
see  Accord  and  Satisfaction,  ^s>4. 


Jndsments  on  bonds  or  stlpnla^ 
tiohs. 

See  1  Cent.  Dig.  Adm.  99  646-649. 

Where  a  bond  is  gi^en  for  the  release  of  a 
vessel  attached  for  injuries  to  property  on  shore^ 
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under  a  statute  providing  tliat,  ''if,  upon  the 
trial,  judgment  BbkU  pass  fo^  the  petitioner,  and 
the  Tessel  has  been  discharged  from  custody  as 
herein  provided,  said  judgment  or  decree  shall 
be  rendered  against  the  principal  and  sureties 
in  the  bond,"  the  statute  forms  part  of  the 
bond,  and  the  surety  cannot  object  that  judg- 
ment is  given  against  him  without  notice  or  due 
process  of  law. — Johnson  v.  Chicago  &  Pac.  Ele^ 
vator  Ca,  119  U.  S.  388,  7  S.  Gt  254,  30  U 
Ed.  447. 


Accord  and  satisfaction  defense  to  bond,  see  Ac- 
cord and  Satisfaction,  ^=>4. 

Appellate  jurisdiction  of  federal  supreme  court, 
see  CourU,  ^=^385(4). 

•=>103.  Deeisicims  veTiewable. 

See  1  Cent  Dig.  Adm.  S§  712-719. 

Where  a  decree  in  admiralty  sustains  ex- 
ceptions to  the  libel,  and  gives  permission  to 
amend  within  10  days  otherwise  the  libel  to 
stand  dismissed,  the  prosecution  of  an  appeal 
within  that  time  is  an  election  to  waive  the 
right  to  amend,  so  that  the  decree  takes  effect 
immediately,  and  becomes  a  final,  appealable 
decree.— The  Three  Friends,  17  S.  Ct.  495,  166 
U.  S.  1,  41  Lr.  Ed.  897,  reversing  decree  (D.  O.) 
78  F.  175. 

A  decree  of  a  district  court  of  the  United 
States  dismissing  a  cross  libel  in  a  suit  in  ad- 
miralty to  recover  damages  sustained  by  one 
vessel  in  a  collision  with  another  is  not  a  final 
judgment,  and  therefore  cannot  be  reyiewed  by 
the  supreme  court  under  the  judiciary  act  of 
March  3,  1891,  c.  517,  26  Stat.  826  [U.  S. 
Comp.  St.  1901,  p.  547],  on  the  theory  that  the 
jurisdiction  of  the  lower  court  was  in  issue. 
Appeal  (D.  G.)  105  F.  398,  dismissed.— Bowker 
V.  United  States,  22  S.  Ct.  802,  186  U.  S.  135, 
46  Ll  Ed.  1090. 

A  decree  in  proceedings  in  admiralty  for 
limitation  of  liability,  which  grants  such  lim- 
itation, determines  the  question  of  pending 
freight  to  be  surrendered,  and  disallows  all 
claims  for  loss  of  life,  but  refers  all  other 
claims  to  a  commissioner  to  take  testimony  and 
report,    cannot   be   regarded   as   final    for   the 

Enrpoee  of  an  appeal,  especially  where  the  court 
Plow  and  the  narties  have  treated  such  decree 
as  a  mere  interlocutory  one. — (1908)  Deslions  v. 
La  Compagnie  Generale  Transatlantique,  28  S. 
Ct.  664,  210  U.  S.  95,  52  L.  Ed.  973,  affirming 
decrees  (1906)  La  Bourgogne,  144  F.  781,  75  C. 
C.  A.  647,  and  (1905)  139  F.  433,  71  O.  G.  A, 
489,  which  reversed  (D.  G.  1902)  117  F.  261. 


See  1  Cent  Dig.  Adm.  (S  743-746. 

On  a  libel  for  the  condemnation  of  a  vessel 
for  taking  fur  seal,  contrary  to  law,  within  wa- 
ters of  Alaska  belonging  to  the  United  States, 
the  vessel  owner  asked  no  finding  as  to  the  exact 
locality  of  the  seizure,  but,  after  the  findings  and 
Gondosion  of  law  were  filed,  moved  in  arrest  of 
judgment,  on  the  ground  that  "from  the  evidence 
produced  on  the  part  of  the  United  States  it  ap- 
pears^ that  this  court  has  no  jurisdiction  over 
the  subject-matter  of  this  cause."  Held,  that 
this  motion  was  not  equivalent  to  a  plea  in 
abatement,  nor  to  a  declinatory  allegation  in 
the  nature  of  a  plea  to  the  jurisdiction,  and 
therefore  could  not  make  the  evidence  referred 
to  a  part  of  the  technical  record.— Ex  parte 
Cooper,  143  U.  S.  472,  12  8.  Ct  453,  36  L.  Ed. 
232. 

17.  Amendments,      new      pleadings, 
and  proofs,  and  trial  of  causa 


See  1  Cent  Dig.  Adm.  ||  748-757. 

Amendments  allowed  by  Adm.  Rule  No.  24 
may  be  made  in  the  circuit  court  on  appeal  from 


a  decree  in  the  district  court.— Hie  Charles 
Morgan  v.  Kouns,  115  U.  S.  69,  5  S.  Ct.  1172, 
29  L.  Ed.  316. 

Since  the  act  of  congress  of  February  16, 
1875,  "to  facilitate  the  disposition  of  cases  in 
the  supreme  court,"  a  case  in  admiralty  cannot 
be  retried  in  the  United  States  supreme  court 
on  all  the  evidence.— Merchants*  Mnt.  Ins.  Co. 
y.  Allen,  121  U.  S.  67.  7  S.  Ct  821,  30  h.  Ed. 
858. 

On  appeal  in  admiralty  from  the  district  to 
the  circuit  court,  the  whole  case  is  tried  do 
novo,  and  the  circuit  court  has  jurisdiction  to 
reduce  an  award  decreed  to  libelants  as  salvors 
in  the  district  court,  although  the  libelees  have 
themselves  failed  to  appeal. — ^The  Hesper,  122 
U.  S.  256,  7  S.  Ct.  1177,  30  L.  Ed.  1175. 

On  appeal  in  admiralty  from  the  district  to 
the  circuit  court,  the  whole  case  is  tried  de  novo, 
and  the  circuit  court  had  jurisdiction  to  reduce 
an  award  decreed  to  libelants  as  salvors  in  the 
district  court,  although  the  libelees  have  them- 
selves failed  to  appeal— Id. 

An  appeal  in  admiralty  from  the  district 
court  to  the  circuit  court  vacates  the  decree  ap- 
pealed from,  and  the  cause  is  heard  de  novo. — 
The  Louisville,  154  U.  S.  657,  14  S.  Ct.  1190, 
25  L.  Ed.  771. 

An  appeal  to  a  Circuit  Court  of  Appeals 
from  a  District  Court  in  admiralty  brings  the 
case  up  for  trial  de  novo  so  that  the  court  may 
review  interlocutory  decree  not  appealed  from. 
— Reid  V.  Fargo,  36  S.  Ct.  712,  241  U.  S.  544, 
60  L.  Ed.  1156,  reversing  decree  213  F.  771» 
130  C.  C.  A.  285, 

^s>118.  BoTiew. 

See  1  Cent  Dig.  Adm.  |(  758-776,  794. 

Where  the  libel  in  a  suit  in  admiralty  on 
a  contract  of  reinsurance  avers  the  Identity  of 
the  two  insurances,  which  is  essential  to  a  re- 
covery, and  the  answer  denies  it,  but  the  find- 
ings of  fact  by  the  trial  court  do  not  assert  it, 
the  question  on  appeal  is  not  -whether  it  may 
be  deduced  as  a  conclusion  of  fact  from  the  facts 
found,  but  whether  it  follows  as  a  conclusion 
of  law. — Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co., 
107  U.  S.  485,  1  S.  Ct  582,  27  L.  Ed.  337. 

A  finding  of  facts  by  the  circuit  court  in  an 
admiralty  case  has,  under  Act  Cong.  Feb.  16, 
1875,  c.  77,  the  same  effect  on  appeal  as  a  spe- 
cial verdict  in  an  action  at  law;  and  its  suffi- 
ciency in  connection  with  the  pleadings,  to  sup- 
port the  decree,  is  open  to  consideration,  even 
in  the  absence  of  exceptions. — Marshall  v.  The 
Adriatic,  107  U.  S.  512,  2  S.  Ct.  355,  27  U  Ed. 
497. 

Although,  in  a  case  of  collision,  there  is  no 
express  finding  of  negligence,  as  matter  of  fact, 
if  the  fact£<  found  by  the  court  below  furnish 
conclusive  proof  of  negligence,  it  may  be  regard- 
ed, on  appeal,  as  properly  found  among  the  con- 
clusions of  law,  as  a  legal  inference  from  those 
facts.— The  Belgenland,  114  U.  S.  355,  5  S.  Ct 
860,  29  U  Ed.  152. 

The  United  States  supreme  court  will  not, 
upon  an  appeal  in  admiralty  from  the  circuit 
court,  revise  a  decree  on  the  ground  that  the 
amount  awarded  therein  is  excessive,  unless  it 
is  so  clearly  so  that  the  award  cannot  be  justi- 
fied by  any  rule  of  law  applicable  to  the  facts. — 
The  HoRper,.422  U.  S.  256,  7  S.  Ct  1177,  30  L. 
Ed.  1175. 

Under  Act  Cong.  Feb.  16,  1875  (18  Stat 
315),  entitled  "An  act  to  facilitate  the  disposi- 
tion of  cases  in  the  supreme  court  of  the  United 
States,"  and  requiring  the  circuit  court  to  find 
the  facts,  the  supreme  court  is  bound  to  accept 
us  conclusive  findings  of  the  court  on  disputed 
questions  of  fact.— Tlie  E.  A.  Packer,  11  S.  Ct. 
704.  140  U.  S.  360,  35  L.  Ed.  453. 
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When  the  district  court  established  by  Act 
Cong.  May  17,  1884,  for  the  territory  of  Alaska, 
sits  as  a  court  of  admiralty,  the  same  rule  ap- 
plies to  it  as  is  prescribed  by  Act  Gong.  Feb. 
16,  1875,  for  the  circuit  courts  in  admiralty 
causes,  namely,  that  it  shall  make  separate  find- 
ings of  fact  and  conclusions  of  law,  and  that 
the  supreme  court's  power  of  review  on  appeal 
shall  be  limited  to  the  questions  of  law  arising 
on  the  record  and  rulings  properly  presented  by 
a  biU  of  exceptions. — Ex  parte  Cooper,  143  U. 
S.  472,  12  S.  Ct.  453,  36  L.  Ed.  232. 

Act  Cong.  May  17,  1884.  provides  that  "the 
territory  ceded  to  the  United  States  by  Russia'' 
'*and  known  as  'Alaska'  "  shaU  constitute  a  civil 
and  judicial  district.  A  libel  for  the  condemna- 
tion of  a  vessel  for  taking  fur  seal  contrary  to 
law  alleged  that  she  was  seized  "within  the 
limits  of  Alaska  territory  and  in  the  waters 
thereof,  and  within  the  civil  and  judicial  district 
of  Alaska,  to  wit,  within  the  waters  of  that  por- 
tion of  Behring  Sea  belonging  to  the  United 
States  and  said  district" ;  that  the  vessel  and 
crew  "were  then  and  there  found  engaged  in 
killing  fur  seals  within  the  limits  of  Alaska  ter- 
ritory and  the  said  waters  thereof,"  in  violation 
of  Rev.  St.  §  1956.  The  court  found  that  the 
vessel  and  crew  were  engaged  in  killing  fur  seal 
"in  that  portion  of  Behring  Sea  ceded  bv  Rus- 
sia to  the  United  States,"  "and  within  the  wa- 
ters of  Alaska."  Held,  that  on  the  face  of  this 
record  the  offense  was  committed  within  the 
jurisdiction  of  the  court,  whether  the  dominion 
of  the  United  States  over  the  waters  of  Behring 
Sea  extended  to  the  boundaries  defined  by  the 
treaty  of  cession  from  Russia,  or  was  confined 
to  the  usual  limit  of  three  miles  from  the  shore, 
since,  if  the  latter  construction  prevail,  it  must 
be  presumed  from  the  libel  and  findings  that  the 
seizure  was  made  within  that  limit. — Id. 

Act  Cong.  Feb.  16,  1875,  limiting  the  power 
of  the  supreme  court,  on  appeals  from  the  cir- 
cuit courts  in  admiralty  causes,  to  a  review  of 
the  questions  arising  on  the  face  of  the  record, 
and  to  such  rulings  as  are  properly  presented  by 
a  bill  of  exceptions,  applies  to  appeals  from  the 
district  court  of  Alaska  sitting  in  admiralty. 
Ex  parte  Cooper,  12  S.  Ct.  453,  143  U.  S.  472, 
36  U  Ed.  232,  followed.— The  Sylvia  Handy,  12 
S.  Ct.  464,  143  U.  S.  513,  36  U  Ed.  246. 

On  an  appeal  from  a  decree  of  the  district 
court  of  Alaska  forfeiting  a  vessel  for  taking 
fur  seal  contrary  to  law,  it  was  claimed  that 
the  court  had  no  jurisdiction  because  the  vessel 
was  seized  more  than  three  miles  from  the 
shore.  In  the  bill  of  exceptions,  the  only  excep- 
tion stated  was  that  defendants  "there  and  then 
excepted  to  the  ruling  of  the  court,  and  the  law 
as  declared  by  the  court,  viz.,"  and  then  fol- 
lowed the  findings  and  conclusion.  The  only 
finding  in  relation  to  the  place  of  seizure  was 
that  it  was  made  "in  that  portion  of  Behring 
Sea  ceded  by  Russia  to  the  United  States," 
"and  within  the  waters  of  Alaska."  The  bill 
did  not  purport  to  set  out  all  the  evidence. 
Held,  that  the  supreme  court  could  not  examine 
the  evidence  to  discover  the  exact  locality  of  the 
seizure,  and  it  must  be  presumed  that  it  was 
within  the  waters  of  Alaska,  even  though  the 
dominion  of  the  United  States  in  Behring  Sea 
should  be  hel<)  to  extend  only  three  miles  from 
the  shore. — Id. 

In  admiralty  causes,  findings  of  fact  by  the 
circuit  court  are  conclusive  on  appeal. — The 
I^uisviUe,  154  U.  S.  657,  14  S.  Ct.  1190,  25  L. 
Ed.  771.  ' 


Where  a  commissioner  to  whom  the  cause 
was  referred,  the  district  court,  and  the  circuit 
court  of  appeals,  all  agreed  that  a  certain  claim 
for  expenses  of  keeping  a  vessel  wrongfully  de- 
tained by  a  collector  of  customs  was  reasona- 
ble, held,  that  the  supreme  court  would  not  dis- 
turb the  finding,  though  the  charge  seemed  large. 
—The  Conqueror,  17  S.  Ct.  510.  166  U.  S.  110, 
41  L.  Ed.  937,  reversing  decree  (D.  C.)  49  F.  99. 

Successive  concurring  decisions  of  two  courts 
on  questions  of  fact  in  admiralty  are  not  to  be 
disturbed  by  the  Supreme  Court,  unless  clearly 
shown  to  be  erroneous.  Decree  10  App.  D.  C. 
469,  affirmed.— Smith  v.  Burnett,  19  S.  Ct.  442, 
173  U.  S.  430,  43  L.  Ed.  756;  Compania  De 
Navigacion  La  Flecha  v.  Brauer,  18  S.  Ct.  12, 
168  U.  S.  104,  42  li.  Ed.  398,  affirming  decree 
Brauer  v.  Compania  Navigacion  Lia  Flecha,  66 
F.  776,  14  C.  C.  A.  88. 

The  allowance  of  interest  in  admiralty  cases 
is  discretionary,  and  not  reviewable  on  appeal 
by  the  supreme  court  of  the  United  States,  ex- 
cept in  a  very  clear  case.  Decree  Jakobsen  v. 
Springer,  87"  F.  948,  31  C.  C.  A.  315,  affirmed.— 
Tlie  Albert  Dumois,  20  S.  Ct.  595,  177  U.  S. 
240,  44  L,  Ed.  751. 

Concurrent  findings  of  both  the  courts  be- 
low as  to  the  density  of  a  fog  and  the  rate  of 
the  speed  of  a  steamship  at  the  time  of  colli- 
sion will  not  be  disturbed  by  the  federal  Su- 
preme Court  on  appeal,  unless -such  findings  are 
so  unwarranted  by  the  evidence  as  clearly  to  be 
erroneous.  Decree,  La  Bourgogne  (lOCio)  144 
F.  781,  75  C.  C.  A.  647,  affirmed.— Deslions  v. 
La  Compftgnie  Generate  Transatlantique,  28  S. 
Ct.  664,  210  U.  S.  95,  52  L.  Ed.  973. 

X.   COSTS. 

^:»121*   Power  to  award  in  c^neral* 

See  1  Cent.  Dig.  Adm.  §§  795,  796. 

The  allowance  of  costs  in  cases  of  collision 
and  other  cases  of  pure  damages,  is  in  the  dis- 
cretion of  the  court— Dyer  v.  National  Steam 
Nav.  Co..  118  U.  S.  507,  6  S.  Ct.  1174,  30  L. 
Ed.  153. 

To  limit  their  liability  to  the  value  of  the 
vessel,  the  owners  had  her  appraised  under  the 
provisions  of  Rev.  St.  §§  4283-4289.  They  then 
filed  a  stipulation  to  perform  the  filial  decree  in 
th^  case.  Held,  that  the  costs  of  the  circuit  and 
district  courts  rested  in  the  discretion  of  the 
court  below.— The  Maggie  J.  Smith,  123  U.  S. 
349,  8  S.  Ct.  159,  31  L.  Ed.  175. 


ADMISSION. 

To  partnership,  see  Partnership,  ^=3»241. 
To  practice  law,  see  Attorney  and  Client, 


ADMISSIONS. 

See  Stipulations. 

Affecting  questions  for  review,  see  Appeal  and 

Error,  ^s>176. 
As  evidence,  see — 

Criminal  Law,  ^=»405,  406. 

Evidence,  «=»20&-265. 
By  witness,  see  Witnesses,  ^=>389. 
In  pleadings,  see — 

Equity,  «=»239,  339. 

Pleading,  «=»36,  129,  214,  377. 


ADOPTION. 


Scope-Note, 

[INCLUDES  taking  child  of  another  as  one's  own  child;    proceedings  therefor,  and 
rights,  duties,  and  liabilities  arising  therefrom. 

[For  rotated  matters  under  other  topics,  see  cross -references  following.] 


Cross-References. 

10-12. 


See- 
Common  Law, 
Statutes, 


^»25.  ForeicB  adoption. 

See  1  Gent  Dig.  Adop.  SS  6.  37. 

Children  adopted  in  Louisiana  held  to  ac- 
quire no  contract  rights  to  land  subsequently 
acquired  in  Alabama  by  their  foster  parents,  by 
A  clause  in  the  instrument  of  adoption  requiring 
them  to  support  the  adopted  children  and  in- 
vest them  with  all  the  rights  of  legitimate  chil- 


dren in  their  estate.— Hood  v.  McGehee,  35  S. 
Ot  718,  237  U.  S.  611,  59  L.  Ed.  1144,  affirm- 
ing decree  199  F.  989,  117  0.  C.  A.  664. 

ADULTERATION. 

Sea  1  Cent.  Dig.  Adulteration. 
Food  regulation,  see  Food. 


ADULTERY. 

Scope-Note, 

[INCLUDES  sexual  Intercourse  by  a  married  woman  with  a  man  other  than  her  hus- 
band, or  by  a  married  man  with  a  woman  other  than  his  wife,  and  solicitation  to  commit 
such  acts,  regarded  as  an  offense  against  public  morals,  not  merely  slb  a  breach  of  the  ob- 
ligation of  marriage;  nature  and  extent  of  criminal  responsibility  therefor,  and  grounds 
of  defense ;   and  prosecution  and  punishment  of  such  acts  as  public  offenses. 

[For  related  matters  under  other  topics,  see  cross-references  following.] 

Cross-References. 

See — 

Bigamy. 

Indians,  ^=»36. 
Former  jeopardy,  see  Criminal  Law,  ^s>202. 


^=»16.  SentoBoe  aad  pvnisluiient. 

See  1  Cent  Dig.  Adultery,  (  37. 

Rev.  Code,  f  3602,  providing  a  punishment 
for  adultery  between  a  negro  and  a  white  per- 


son different  from  that  provided  for  adultery  be- 
tween persons  of  the  same  race  is  valid. — Pace 
V.  State,  106  U.  S.  583,  1  S.  Ct.  637,  27  L.  Ed. 
207. 


ADVANCEMENTS. 

See  Wills,  <§=»767-759. 

ADVANCES. 

See  Contracts,  «=»194. 


ADVERSE  CLAIM. 

See- 
Attachment,  «s>290-308. 
Execution   <®=>187-202. 
Mines  ana  Minerals,  ^=^38,  41. 
Quieting  Title. 
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ADVERSE   POSSESSION. 

Scope-Note. 

[INCLUDES  possession  of  property  so  inconsistent  with  the  possession  or  title  of  an- 
other as  to  constitute  an  element  of  title  or  evidence  of  title  in  tlie  possessor ;  nature,  req- 
uisites, incidents,  operation,  and  effect  of  such  possession ;  evidence  relating  thereto,  and 
acquisition  of  title  thereby. 

[For  related  matters  under  other  topiosy  see  cross- referenees  after  analysis-] 

Analysis. 
I.  Nature  and  Requisites. 

(A)  Acquisition  of  Rights  by  Prescription  in  General. 

4=s>  3.  Constitutional  and  statutory  provisions  in  general. 
5.  Property  subject  to  prescription. 

7.  Public  property  in  general. 

8.  Property  dedicated  to  or  acquired  for  public  use. 

13.  Character  and  elements  of  adverse  possession  in  generaL 

(B)  Actual  Possession. 
«=s>14.  Necessity. 

26.  Possession  of  agent,  tenant,  or  vendee. 

(C)  Visible  and  Notorious  Possession. 
«=s>33.  Evidence, 

(D)  Distinct  and  Exclusive  Possession. 
^=s>36.  Possession  exclusive  of  others. 

(E)  Duration  and  Continuity  of  Possession. 

^=9 39.  Time  requisite  for  acquisition  of  rights. 

40.  — •—  In  general. 

41.  Under  claim  or  color  of  title. 

43.  Tacking  successive  possessions. 

60.  Recognition  of  title  of  former  owner. 

(F)  Hostile  Character  of  Possession. 

«=>69.  Possession  consistent  with  that  of  another,  and  possession 
becoming  adverse  after  amicable  entry. 

60.  In  general. 

61.  By  persons  in  fiduciary  relations. 

63.  By  vendor  or  purchaser, 

•    69.  Validity  and  sufficiency  of  title  or  claim. 

71.  Validity  and  sufficiency  of  instruments  in  general. 

73.  Patents,  grants,  certificates,  surveys,  and  plats. 

79.  Tax  sales  and  tax  deeds. 

81.  Persons  executing  instruments. 

84.  Good  faith  and  diligence. 

85.  Evidence. 

(G)  Payment  of  Taxes. 

^=»87.  Statutory  provisions. 
88.  Act  of  ownership. 
94.  Sufficiency  of  payment. 

II.  Operation  and  Effect. 

(A)  Extent  of  Possession. 

99.  Possession  under  color  of  title. 

100.  Constructive  possession  in  general. 

101.  Relation  to  each  other  of  different  premises  or  parts 

of  same  premises.  • 

103.  Mixed  possession  under  hostile  titles,  or  conflicting 

grants  or  surveys. 
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II.  Operation  and  Effect — Continued. 
(B)  Title  or  Right  Acquired. 
^=3»104.  Presumption  of  grant. 

106.  Nature  and  extent  of  title  or  right. 

III.  Pleading,  Evidence,  Trial,  and  Review. 

[No  paragraphs  or  references  In  this  Digest.     But  see  1  Cent.  Dig.  Adv. 
P088.  H  636-701.] 


Cross-References. 


See  Limitation  of  Actions. 

Acquisition  of  water  rights  by  prescription,  see 

waters  and  Water  Courses,  ^=s>12S-130. 
By  or  under  life  tenant,  see  Life  Estates,  ^=»8. 
Due  process  of  law,  see  Constitutional  Law,  ^=» 

27a  308. 
Establishment  of  highways  by  prescription,  see 
Highways,  ^=3»7-rr. 


Grants  of  lands  held  adversely,  see  Champerty 

and  Maintenance,  ^s>7. 
Indian  lands,  see  Indians,  9s»22. 
Orders  of  military  government  in  Porto  Rico  as 

to  acquisition  of  prescriptive  title,  see  War, 

Title  to  support  ejectment,  see  Ejectment, 
10. 


I.  HATVBE  AND  BEQUISITES. 

(A)  ACQUISITION  OF  RIGHTS  BY  PRE- 
SCRIPTION IN  GENERAL. 
Due  process  of  law,  see  Constitutional  Law, 


Equal   protection   of  laws,   see   Constitutional 
Law,  «s»249. 


#s»3.  OoBstttuiionAl  and  statntosy  pro- 
▼IstoBs  in  seneraL 

Sm  1  Gent.  Die.  Adv.  Poss.  ff  1-5. 

A  restrospective  operation  wUl  not  be  given 
to  provision  of  Act  June  24,  1913,  that  ad- 
verse possession  of  a  part  of  the  railroad  right 
of  way  granted  by  Act  July  1,  1862,  shall  have 
the  same  effect,  when  of  the  duration  prescri^ 
ed  by  the  laws  of  the  state,  as  if  the  land  widi- 
in  Uie  right  of  way  had  been  granted  absolutely 
or  in  fee. — Union  Pac.  R.  Co.  v.  Laramie  Stock 
Yards  Ca,  34  S.  Ct.  101,  231  U.  S.  190,  58  L. 
Ed.  179. 

Retrospective  operation  will  not  be  given 
to  Act  June  24,  1912,  providing  that  adverse 
possession  of  part  of  a  railroad  right  of  way 
granted  by  Act  July  1,  1862,  shall  have  the 
lame  effect  when  of  the  character  prescribed  by 
the  laws  of  the  state  in  which  the  land  is  sit- 
uated as  though  the  right  of  way  had  been 
granted  absolutely  or  in  fee. — Union  Pac.  R. 
Co.  V.  Snow,  34  S.  Ct.  104,  231  U.  S.  204,  68 
L.  IkL  184,  reversing  judgment  (Colo.)  Snow  v. 
Union  Pac.  R.  Co.,  133  P.  1037,  55  Colo.  175 ; 
Union  Pac.  R.  Co.  v.  Sides,  34  S.  Ct.  107,  231 
U.  S.  213,  58  L.  Ed.  189. 

The  Constitution  is  not  violated  by  confin- 
ing to  Spanish  and  Mexican  grants  the  provi- 
sion of  Comp.  Laws  N.  M.  1865,  c.  73,  f  1 
(Comp.  Laws  1897,  \  2937),  under  which  ten 
years  possession  under  a  deed  purporting  to 
convey  a  fee  simple  gives  title  in  fee  to  the  land 
specified,  if,  during  the  ten  years,  no  claim  by  a 
suit  effectually  prosecuted  has  been  set  up. — 
Montoya  v.  Gonzales,  34  S.  Ct.  413,  232  U.  S. 
375,  58  L.  Ed.  645,  affirming  judgment  Same 
V.  Unknown  Heirs  of  Vigil,  120  P.  676,  16  N. 
M.  349. 

^=^.  Property   snbjeet   to   presoription. 

Sm  1  Cent.  Dig.  Adv.  Posa.  H  7-10,  12-i^:  25  Cent 
Dig.  High,  f  »0:  83  Cent  Dig.  Um.  of  Act  99  223. 
~^       34  Cent  Dig.  Mines,  9  136. 


Pn1»lio   property  in   ^oneraL 

8m  1  Cent  Dig.  Adv.  Pom.  S9  24-42;  38  Cent  Dig. 
LIm.  of  Act  9S  223,  824 ;  41  Cent  Dig.  Pub.  Lands. 
Nil-58. 

The  statute  of  limitations  will  run  against 
the  purchaser  of  land  from  the  United  States 


in  favor  of  one  holding  adverBcly  only  from  the 
issuance  of  the  patent.— Redfield  v.  Parks,  10 
S.  Ct.  83,  132  U.  S.  239,  33  L.  Ed.  327. 

Adverse  ownership  for  private  use  under  a 
state  statute  of  limitations  can  confer  no  title 
on  an  individual  to  a  portion  of  the  right  of 
way  granted  by  Act  Cong.  July  2,  1864,  c.  217, 
f  2  (13  Stat.  365),  to  the  Northern  Pacific  Rail- 
road Company  for  the  construction  of  its  road. 
Judgment  86  N.  W.  1007,  84  Minn.  152,  87  Am. 
St.  Rep.  342,  reversed.— Northern  Pac.  Ry.  Co. 
V.  Townsend,  23  S.  Ct.  671,  190  U.  S.  267,  47 
L.  Ed.  1044. 

Adverse  possession  of  land  within  the  10- 
mile  limit  of  the  grant  to  the  Central  Pacific 
Railroad  Company,  made  by  Act  Cong.  July 
1,  1862,  c.  120  (12  Stat  489,  c.  216),  as  amend- 
ed by  Act  July  2,  1864  (13  Stat  356),  under  a 
claim  of  right,  and  for  the  period  prescribed  by 
a  state  statute  of  limitations,  transferred  the 
title,  although  the  patent  to  the  railroad  com- 
pany in  pursuance  of  such  grant  had  not  been 
issued.  Judgment  66  P.  876,  24  Utah,  183,  and 
67  P.  1123,  24  Utah,  453,  affirmed.— Toltec 
Ranch  Co.  v.  Cook,  24  S.  Ct  166,  191  U.  S. 
532,  48  L.  Ed.  291 ;  Same  v.  Babcock,  24  S.  Ct. 
169,  191  U.  S.  542,  48  L.  Ed.  294. 

The  confirmation  by  commissioners  appoint- 
ed under  Act  Cong.  March  3,  1807,  c.  36  (2  Stat. 
440),  of  a  claim  to  913.98  acres  of  land  in  the 
territory  of  Orleans,  based  on  occupancy  and 
settlement,  followed  by  the  confirmation  by  Con- 
gress in  Act  April  29,  1816,  c.  159  (3  Stat  329), 
of  the  claim  so  confirmed,  and  by  a  survey, 
passed  title  so  as  to  permit  prescription,  found- 
ed on  uninterrupted  possession,  to  begin  to  run 
before  the  patent  issued.  Judgment,  Jopling  v. 
Chachere,  32  So.  243,  107  La.  522,  affirmed.— 
Joplin  V.  Chachere,  24  S.  Ct  214,  192  U.  S.  94, 
48  L.  Ed.  359. 

Title  to  the  right  of  way  granted  by  Con- 
gress to  the  Northern  Pacific  Railroad  Company 
tor  the  construction  of  its  road  cannot  be  ac- 
quired by  adverse  possession  for  private  use  un- 
der a  state  statute  of  limitations,  except  so  far 
as  the  land  so  adversely  held  was  so  situated 
that  a  conveyance  from  the  grantee  company  or 
its  successor  would  have  been  confirmed  by  Act 
April  28,  1904,  c.  1782,  33  Stat  538,  validating 
such  conveyances  of  the  right  of  way  as  should 
not  diminish  it  to  a  less  width  than  100  feet  on 
each  side  of  the  center  of  the  main  track. — 
Northern  Pac.  Ry.  Co.  v.  Ely,  25  S.  Ct  302,  197 
U.  S.  1,  49  !>.  Ed.  639.  reversing  judgment  65 
P.  555,  25  Wash.  384,  54  L  R.  A.  526,  87  Am. 
St  Rep.  760-  Same  v.  Hasse,  25  S.  Ct.  305,  197 
U.  S.  9,  49  L.  Ed.  642,  reversing  judgment  68 
P.  882,  28  Wash.  353,  92  Am.  St  Rep.  840. 
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The  two  yean'  limitation  prescribed  by  Rev. 
St.  Ariz.  1887,  par.  2301,  re-enacted  aa  Rev.  St. 
Ariz.  1901,  par.  2941,  for  suits  to  recover  real 
property  from  one  claiming  by  possession  only, 
m  which  defendant  is  not  required  to  show  title 
or  color  of  title  as  against  plaintiff  who  shows 
no  better  right,  is  not  applicable  to  an  action 
by  one  claiming  the  title  as  grantee  of  the  rail- 
road company  to  land  within  the  place  limits  of 
the  grant  made  by  Act  July  27,  1866,  c.  278,  14 
Stat.  292,  to  the  Atlantic  &  Pacific  Railroad 
Company.  Judgment  76  P.  460,  8  Ariz.  347, 
afflrmed.—Howard  v.  Perrin,  26  S.  Ct  195,  200 
U.  S.  71,  50  li.  Ed.  374. 

A  railway  company  which  has  complied 
with  all  the  terms  and  conditions  of  a  congres- 
sional land  grant,  as  fixed  by  Congress  and  by 
the  act  of  the  state  Legislature  after  the  accept- 
ance of  the  grant  by  the  state,  has  such  a  title 
to  lands  within  the  place  limits  of  the  grant  that 
the  statute  of  limitations  will  run  against  it  in 
favor  of  one  who  occupies  the  premises  by  ad- 
verse possession  under  color  of  title,  notwith- 
standing the  want  of  final  certification  and  issue 
of  patent.  Judgment,  Blumer  v.  Iowa  R.  Land 
Co.  (1905)  105  N.  W.  342,  129  Iowa,  32,  af- 
firmed.— Iowa  R.  Land  Co.  v.  Blumer,  27  S.  Ct, 
769,  206  U.  S.  482,  51  L.  Ed.  1148. 

The  title  of  the  state  of  Alabama  to  the  six- 
teenth section  school  lands  given  to  such  state 
by  Act  March  2,  1819,  §  6,  may  be  extinguished 
by  adverse  possession  for  the  length  of  time  pre- 
scribed by  the  state  statute  of  limitations*— 
State  of  Alabama  v.  Schmidt,  34  S.  Ct.  301,  232 
U.  S.  168.  58  L.  Ed.  555,  affirming  judgmenti 
61  So.  293. 

^=:»8.  »—  Piroperty   dedioAted  to  or  ao« 
qnlred  for  publle  use. 

See  1  Cent.   Dig.   Adv.  Pou.   M  14.  27.   4S-S7:    25 
Cent.  Dig.  High.  §  280;    41  Cent.  Dig.  R.  R.  8  IK. 

Adverse  possession  after  passage  of  act 
April  28,  19(>4,  confirming  conveyances  hereto- 
fore made  of  portions  of  Northern  Pacific  Rail- 
road Company's  right  of  way  outside  the  200- 
foot  limit,  cannot  be  considered  in  determining 
whether  possession  ripened  into  title. — Northern 
Pac.  Ry.  Co.  v.  Concannon,  36  S.  Ct,  156,  239 
U.  S.  382,  60  T>.  Ed.  342,  reversing  judgment 
135  P.  652,  75  Wash.  591. 

^=:>13.   CkArAoter    And    elements    of    Ad« 
Terse   possession  in   senerAl. 

See  1  Cent  Dig.  Adv.  Post.  H  66.  87-76:  17  Cent 
Dig.  Eject  S  86. 

Where  the  evidence  shows  that  defendant  in 
ejectment  has  been  in  adverse  possession  under 
claim  of  title  for  the  statutory  period,  an  in- 
struction that,  "unless  he  had  a  right  to  the 
possession  of  such  lands  when  he  took  posses- 
sion of  them,  he  has  no  right  now;  time  never 
makes  a  wrong  right," — is  erroneous. — Probst  v. 
Trustees  of  Board  of  Domestic  Missions,  129  U. 
S.  182,  9  S.  Ct  263,  32  L.  Ed.  642. 

Mere  proof  of  pasturing  cattle  upon  land  is 
entitled  to  little  weight  as  evidence  of  adverse 
possession  upon  which  to  base  a  claim  of  title 
under  an  alleged  Mexican  grant.— Bergere  v. 
United  States,  18  S.  Ct.  4,  168  U.  S.  66,  42  L. 
Ed.  383. 

(B)  ACTUAL  POSSESSION. 

^=»14.  Necessity. 

See  1  Cent.  Dig.  Adv.  Post.  IS  77-81. 

A  special  verdict  finding  "open,  continued, 
notorious,  and  adverse**  possession  for  the  stat- 
utory period  is  insufficient  to  support  a  judg- 
ment, because  it  fails  to  state  that  the  posses- 
sion was  actual  and  exclusive. — Ward  v.  Coch- 
ran. a50  U.  S.  597,  14  S.  Ct  230,  37  L.  Ed. 
1195. 


^s»Z5*  Possession   of   as«nt»   tenABt»    ov 
▼endee. 

See  1  Cent  Dig.  Adv.  Poss.  89  116-120. 

Possession  for  the  statutory  period  by  army 
officers  of  land  acquired  by  the  United  States 
for  a  military  reservation,  although  it  is  in  fact 
for^  the  United  States,  is  adverse  as  to  other 
claimants,  and  a  complete  defense  to  an  action 
of  trespass  to  try  title  brought  against  such 
officers.  85  Tex.  348,  19  S.  W.  264  reversed.— 
Stanley  v.  Schwalby,  147  U.  S.  508,  13  S.  Ct. 
418.  37  L.  Ed.  259. 

(C)  VISIBLE   AND  NOTORIOUS   POSSES- 
SION. 

^=»33.  ETidonoe. 

See  1  Cent  Dig.  Adv.  Poss.  SS  134.  1S6. 

One  who  seeks  to  establish  title  by  adverse 
possession  for  the  statutorv  period  is  entitled 
to  show  that  it  was  generally  understood  in  the 
neighborhood,  not  only  that  he  pastured  cattle 
on  the  lands,  but  that  he  did  so  under  a  claim 
of  ownership,  and  that  he  was  generally  reputed 
to  be  the  owner.— Maxwell  Land-Grant  Co.  v. 
Dawson,  151  U%  S.  586,  14  S.  Ct  458,  38  L.  Ed. 
279,  reversing  judgment  7  N.  M.  133,  34  P.  191. 

(D)  DISTINCT   AND   EXCLUSIVE   POS- 
SESSION. 

€=»36.   Possession  ezolnsivo  of  others. 

See  1  Cent  Dig.  Adv.  Poss.  S8  139-143. 

A  special  verdict  finding  "open,  continued, 
notorious,  and  adverse**  possession  for  the  statu- 
tory period  is  insufficient  to  support  a  judg- 
ment, because  it  fails  to  state  that  the  posses- 
sion was  actual  and  exclusive.— Ward  v.  Coch- 
ran, 150  U.  S.  597,  14  S.  Ct  230,  37  L.  Ed. 
1195. 

Possession  of  an  unfenced  lot  for  the  pur- 
pose of  marble  and  stone  cutting,  involving  the 
scattering  of  stone  all  over  the  lot,  is  sufficient- 
ly exclusive. — Holtzman  v.  Douglas,  18  S.  Ct 
65,  168  U.  S.  278,  42  L.  Ed.  466. 

One  having  a  constructive  but  mixed  pos- 
session of  lands  under  a  void  tax  deed,  and  not 
in  actual  possession  of  any  part  thereof,  can- 
not acquire  title  by  adverse  possession. — De- 
putron  V.  Young,  134  U.  S.  241,  10  S.  Ct  539, 
33  L.  Ed.  923.  affirming  Young  v.  De  Putron 
(C.  C.)  37  P.  46. 

(B?)  DURATION  AND  CONTINUITY  OP 
POSSESSION. 

^=>39.   Time  requisite  for  Aoqnisition  of 
ri^Iits. 

See  1  Cent  Dig.  Adv.  Poss.  9§  148-201 

^=»40.  ~—  In  K^uerml, 

See  1  Cent  Dig.  Adv.  Poss.  99  148-183. 

A  possession  of  only  six  or  eight  years  prior 
to  the  treaty  of  cession  was  not,  under  any  con- 
struction of  the  Spanish  or  Mexican  laws,  suffi- 
cient to  constitute  a  title  by  prescription  as 
against  the  sovereign.— Crespin  v.  United  States, 
18  S.  Ct  53,  168  U.  S.  208,  42  L.  Ed.  438. 

Twenty  years*  adverse  possession  of  wild 
land  before  the  passage  of  Pub.  Laws  Me.  1895, 
c.  162,  would  not  bar  a  suit  by  the  former  own- 
er to  recover  possession,  under  the  provision  of 
that  act  barring  such  actions  "unless  brought 
within  said  twenty  years,  or  before  January  1, 
1900,"  if  such  adverse  possession  did  not  con- 
tinue for  the  five  years  following  the  passage 
of  that  act.  Judgment  56  A.  908,  98  Me.  268, 
99  Am.  St.  Rep.  397,  affirmed.— Soper  v.  Law- 
rence Bros.  Co.,  26  S.  Ct.  473,  201  U.  S.  359, 
50  L.  Ed.  788. 

In  the  District  of  Columbia  an  action  for 

the  recovery  of  land  is  barred  in  20  years,  and 

'an  open,  TisiblSb  continuous,  and  exclusive  pos- 
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session  for  that  period,  with  a  daim  of  owner- 
ship adverse  to  all  titles  and  claimants,  gives 
title  to  the  occupant.— -Sharon  v.  Tucker,  144  U. 
S.  533, 12  S.  Ct.  720,  36  L.  Ed.  532 ;  SteUwagen 
V.  Same,  144  U.  S.  548,  12  S.  Ct  724,  36  L. 
Ed.  537. 


— —  Under  olaim  or  oolor  of  title. 

Set  1  Cent.  Dig.  Adv.  Pou.  U  184-206. 

Prior  to  August  1,  1877,  title  to  land  could 
be  acquired  by  three  years'  adverse  possession 
in  Montana,  and  actual  possession  under  a 
claim  of  title  for  more  than  three  years'  perfect- 
ed title  as  against  an  adverse  claimant. — Dun- 

hy  V.  Sullivan,  117  U.  S.  346,  6  S.  Ct  766,  29 

.  Ed.  912. 


t 


9=>43.  TftekinB    sveeeMlTe    poseeseions. 

Se«  1  Cent  Dig.  Adv.  Pou.  S8  218-224. 

It  is  proper  to  charge  that,  to  sustain  the 
defense  of  adverse  possession,  the  jury  must  find 
that  defendants,  in  person  or  bv  their  tenants, 
have  for  more  than  20  years  nad  actual,  ex- 
clusive, continuous,  open,  notorious,  and  ad- 
verse possession,  and  that  they  cannot  extend 
their  possession  by  tacking  it  to  the  prior  pos- 
session of  a  person  who,  during  such  prior  pos- 
session, did  not  claim  an^  title  or  right  to  the 
premises. — Holtzman  v.  Douglas,  18  S.  Ct  65, 
168  U.  S.  278,  42  U  Ed.  466. 

^»50.  Reoognition  of  title  of  former 
owner. 

See  1  Cent.  Dig.  Adv.  Poss.  H  255-281. 

An  attempt  to  acquire  title  from  the  Unit- 
ed States  under  Act  March  3,  1887,  c.  376,  24 
Stat  556  [TJ.  S.  Comp.  St.  1901,  p.  1595],  en- 
acted in  behalf  of  bona  fide  purchasers  of  land 
excepted  from  the  operation  of  a  railroad  land 
grant,  with  the  view  of  removing  a  cloud  ui>on 
the  title,  is  not  an  act  of  recognition  or  ac- 
knowledgment of  a  superior  title,  either  in  the 
United  States  or  in  the  railroad  company, 
which  can  operate  to  interrupt  the  continuity 
of  an  adverse  possession;  and  much  less  can  it 
be  held  to  have  destroyed  a  title  which  had 
already  become  perfect  by  the  expiration  of  the 
statutory  period  for  acquiring  legal  title  by  ad- 
verse possession. — Missouri  Valley  Land  Co.  v. 
Wieae,  28  S.  Ct.  294.  208  U.  S.  234,  52  L. 
Ed.  466,  afiirming  judgment  Wiese  v.  Union 
Pac.  Ry.  Co.  (Neb.)  108  N.  W.  175;  Missouri 
VaUey  Land  Co.  v.  Wrich,  28  S.  C^.  299.  208 
U.  S.  250,  52  L.  Ed.  473,  affirming  judgment 
Wrich  V.  Union  Pac.  By.  Co.  (Neb.)  108  N. 
W.  178. 

CF)  HOSTILE   CHARACTER    OF   POSSES- 
SION. 

<=»59.  Possession  eonsistent  with  thmt 
of  Anotl&er,  And  possession  be- 
eomins  Adverse  after  amioAble 
entry. 

*  See  1  Cent  Dig.  Adv.  Poss.  U  282-364. 

^=»60.  ^—  In  general. 

Sm  1  Cent  Dig.  Adv.  Poss.  89  282-312.  823,  328. 

One  who  continues  in  possession  or  resumes 
possession  after  a  decree  quieting  title  against 
him,  and  declaring  it  to  be  vested  in  another,  is 
presumed  to  have  possession  in  subordination  to 
the  real  owner,  and  he  cannot  assert  adverse 
possession  without  bringing  express  notice  there- 
of to  the  owner  or  his  vendee. — Root  v.  Wool- 
worth,  150  U.  S.  401,  li  S.  Ct  136,  37  L.  Ed. 
1123,  affirming  decree  Woolworth  v.  Root  (C. 
0.)  40  F.  723. 

No  title  to  lands  under  water  can  be  obtain- 
ed by  possession  and  use  thereof  for  the  cultiva- 
tion of  oysters  under  implied  license  from  the 
state. — Lowndes  v.  Board  of  Trustees  of  Town 
of  Huntington,  153  U.  S.  1,  14  S.  Ct.  758,  38 
L.  Ed.  615,  affirming  judgment  Board  of  Trus- 


tees of  Town  of  Huntington  ▼.  Lowndes  (O.  C.) 
40  F.  625. 

One  who  takes  possession  of  land  without 
any  claim  of  right  or  title  may,  on  the  subse- 
quent sale  of  thf  land  for  taxes,  by  agreement 
with  the  purchaser  at  such  sale,  hold  in  subor- 
dination to  him,  so  as  to  render  the  possession 
that  of  the  purchaser,  without  notifying  the 
owner  of  the  record  title  of  such  agreement. 
Judgment  5  App.  D.  C.  397,  affirmed.— Holtz- 
man v.  Douglas,  18  S.  Ct  65,  168  U.  S.  278, 
42  L.  Ed.  466. 

^^61.  — —  By  persons  in  fldnoiary  rela- 
tions. 

See  1  Cent  Dig.  Adv.  Poss.   88  816-822. 

Where  the  donee  of  a  power  took  possession 
of  the  lands  included  therein,  and  claimed  own- 
ership, which  claim  was  undisputed  by  the  donor 
of  the  power  or  any  one  else  for  31  years,  dur- 
ing which  time  the  period  of  limitations  expired, 
the  property  largely  increased  in  value,  and 
many  interests  were  acquired  therein,  the  donee 
and  those  claiming  under  him  have  title  by  ad- 
verse possession.— Teall  v.  Schroder,  158  U.  S. 
172,  15  S.  Ct.  768,  39  L.  Ed.  938. 


^—  By    Tender    or    pnrcl&aser. 

See  1  Cent    Dig.   Adv.    Poss.   88  333-357;  24  Cent. 
Dig.  Fraud.  Conv.  8  632. 

The  mistaken  belief  that  Surveyor  General 
could  adjudicate  and  approve  unconfirmed  Mexi- 
can land  grants  of  both  parties  to  an  executory 
contract  for  sale  of  land,  investing  vendees  with 
possession  until  such  action  by  that  official,  pre- 
vents such  possession  from  being  adverse  alter 
he  recommends  rejection  of  the  grant  and  such 
possession  continues  in  virtue  of  the  agreement 
until  a  final  adverse  decision  by  the  proper  au- 
thorities.—Chavez  v.  De  Bergere,  34  S.  Ct  144, 
231  U.  S.  482,  58  L.  Ed.  325,  affirming  judg- 
ment De  Bergere  v.  Chaves,  93  P.  762,  14  N. 
M.352. 

9s»69.   Validity  and  snIBeienoy  of  title 
or  elaim. 

See  1  Cent  Dig.  Adv.   Pose.  88  394-486;    24  Cent. 
Dig.  Fraud.  Conv.  8  689. 


»—  Validity    and    snAeieney    of 
instmments  in  general. 

See  1  Cent.  Dig.   Adv.  Pose.  88  416-429:    24  Cent 
Dig.  Fraud.  Conv.  8  689. 

A  wholly  unauthorized  grant  of  public  land 
in  the  Philippine  Islands  by  subordinate  Span- 
ish officials,  showing  its  invalidity  on  its  face, 
cannot  serve  as  the  basis  of  a  prescriptive  ti- 
tle under  the  Sj^anish  royal  decree  of  June  25, 
1880,  under  which  a  prescriptive  right  can  t>« 
founded  on  possession  for  10  years  under  just 
title  and  in  good  faith.— Tiglao  v.  Insular  Gov- 
ernment of  Philippine  Islands,  30  S.  Ct.  129, 
215  U.  S.  410,  54  L.  Ed.  257. 


^^  Patents,  nants,  eertilloates, 
snrreysy  and  plats* 

See  1  Cent  Dig.  Adv.  Poss.  88  436-443. 

Possession  for  ten  years  under  a  deed  pur- 
porting to  convey  a  fee  simple  of  any  pands 
granted  by  Spain,  Mexico,  or  the  Unitea  States, 
gives  a  title  in  fee  simple  under  Comp.  Laws  N. 
M.  1865,  c.  73,  f  1  (Comp.  Laws  1897,  f  2937), 
as  construed  by  the  New  Mexico  courts  to  the 
land  specified  in  the  deed,  if,  during  such  time, 
no  claim  by  a  suit  effectually  prosecntpd  has 
been  set  up.— Montoya  t.  Gonsales,  84  S.  Ot 
413,  232  U.  S.  375,  58  L.  Ed.  645,  affirming 
judgment  Same  v.  Unknown  Heirs  of  Vigil,  120 
P.  676,  16  N.  M.  349. 


^—  Tax  sales  and  tax  deeds. 

See  1  Cent  Dig.  Adv.  Poss.  88  468-462. 

A  tax  deed  void  on  its  face  is  not  sufficient 
color   of   title   to   bring   possession   thereunder 
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Within  Mansf.  Dig.  Ark.  {  4475,  which  provides 
that  no  action  for  the  recovery  of  lands,  against 
persons  holding  them  by  virtue  of  a  purchase 
at  a  tax  sale,  shall  be  maintained,  unless  plain- 
tiff or  those  under  whom  he  claims  has  been  in 
possession  within  two  years  before.— Redfield  v. 
Parks,  132  U.  S.  239,  10  S.  Ct.  83,  33  L.  Bd. 
327. 

A  tax  deed  is  sufficient  to  support  an  ad- 
verse possession  under  color  of  title. — Lewis  v. 
Barnhart,  145  U.  S.  56,  12  S.  Ct.  772,  36  L. 
Ed.  621,  affirming  judgment  Same  v.  Bamhardt, 
(C.  C.)  43  F.  854. 


-^^  Persons     eseontlBS     iiiatra- 
ments. 

See  1  Cent.  Dig.  Adv.  Ton.  H  472-485. 

A  deed  executed  by  an  Indian  patentee  un- 
der the  'treaty  of  January  81,  1855,  between 
the  United  States  and  the  Wyandotte  Indians, 
valid  upon  its  face,  in  which  the  grantor  cov- 
enanted that  he  was  seised  in  fee  simple,  had 
good  right  to  sell  the  same,  that  it  was  free 
from  incumbrance,  and  that  he  would  warrant 
and  defend  the  title  unto  the  grantees  against 
the  claims  of  all  persons,  constitutes  color 
of  title  in  the  grantees,  who  paid  value  there- 
for and  had  no  notice  of  any  defect  in  the 
title  of  their  grantor,  although  the  patentee 
was  classed  as  an  incompetent  under  such 
treaty,  and  took  under  a  patent  which  provided 
that  the  land  should  never  be  sold  or  conveyed 
by  the  grantee  or  his  heirs  without  the  consent 
of  the  secretary  of  the  interior.  Judgment, 
Schrimpcher  v.  Stockton,  51  P.  276,  59  Kan. 
758,  affirmed. — Schrimpscher  v.  Stockton,  22  S. 
Ct.  107. 183  U.  S.  290,  46  Ia  Ed.  203. 

^=>84*   Good  f  Aith  and  diliKonoe. 

See  1  Cent  Dig.  Adv.  Pom.  99  488-600;    24  Cent 
Dig.  Fraud.  Conv.  9  UO. 

One  in  possession  of  lands  under  a  pre- 
emption entry  and  patent  from  the  United 
States  is  not  charged  with  notice  that  the  lands 
were  swamp  lands  20  years  prior  to  the  patent, 
and,  as  such,  had  passed  under  a  prior  act  of 
congress  granting  swamp  lands  to  the  istate,  nor 
with  notice  that  the  land  was  within  the  ter- 
ritorial limits  of  a  town,  where  neither  of  these 
facts  nor  the  date  of  entry  appears  on  the  face 
of  the  receiver's  receipt  or  patent ;  and  therefore 
such  patent  is  a  '*ju8t  title,"  and  sufficient  to 
sustain  a  plea  of  prescription,  under  Code  La. 
arts.  3481-3484.—Texa8  &  P.  Ry.  Co.  v.  Smith, 
159  U.  S.  66,  15  S.  Ct.  994,  40  L.  Ed.  77. 

Knowledge  of  the  rejection  of  his  first  tim- 
ber culture  entry  of  land  within  the  place  lim- 
its of  a  railway  land  grant  does  not  require  the 
imputation  of  bad  faith  to  the  entryman  in 
going  into  possession  on  the  advice  of  counsel 
under  a  second  entry,  afterwards  summarily 
canceled  without  his  knowledge,  so  as  to  pre- 
vent his  open,  notorious,  and  continuous  posses- 
sion from  ripening  into  full  title  as  against  the 
railwav  company  if  the  latter  fails  to  assert 
its  rights,  within  the  period  prescribed  by  the 
statute  of  limitations.  Judgment,  Blumer  v. 
Iowa  R.  Land  Co.  (1905)  105  N.  W.  342,  129 
Iowa,  32,  affirmed.— Iowa  R.  Land  Co.  v.  Blu- 
mer, 27  S.  Ct.  769,  206  U.  S.  482.  51  L.  Ed. 
1148. 

A  person  procuring  a  fraudulent  entry  of  a 
possessory  tide  cannot  avail  himself  of  Civ. 
Code  Porto  Rico,  art.  1957,  declaring  a  prescrip- 
tion by  possession  for  10  years  as  to  persons 
present,  and  for  20  years  as  to  those  absent, 
for  lack  of  good  faith.— Ochoa  v.  Hernandez  y 
Morales.  33  S.  Ct.  1033,  230  U.  S.  139,  57  L. 
Ed.  1427. 

4=»85.  ETidenee. 

See  1  Cent.  Dig.  Adv.  Fobs.  9i  813.  498-60S»  656.  667, 
660.  668.  688-690. 

Possession  of  land  under  a  deed  does  not 
absolutely  preclude  the  grantee  from  showing 


title  by  adverse  possession  to  a  much  larger 
tract,  but  the  presumption  is  against  him ;  and« 
if  his  testimony  aa  to  his  possession  is  recon- 
cilable with  his  position  as  grantee  under  the 
deed,  the  theory  that  he  holds  under  the  deed« 
and  not  by  adverse  possession,  should  be  adopt- 
ed.—Maxwell  Land-Grant  Co.  v.  Dawson,  151 
U.  S.  586,  14  S.  Ct.  458,  38  L.  Ed.  279,  revers- 
ing judgment  7  N.  M.  133,  34  P.  191. 

(G)  PAYMENT  OF  TAXEa 

^^87.   Statutory  proTiaioiis* 

See  1  Cent.  Dig.  Adv.  Posb.  §§  604-681 

Under  Rev.  St  1872,  c.  24,  {  8,  actual  poe- 
session  of  lands  for  more  than  seven  years,  un- 
der claim  and  color  of  title  made  in  good  laith, 
accompanied  by  a  payment  of  all  taxes  legally 
assessed  during  that  period,  confers  an  absolute 
title  according  to  the  purport  of  the  paper  titie. 
—I^ewis  V.  Bamhart,  145  U.  S.  56,  12  S.  Ct. 
772,  36  li.  Ed.  621,  affirming  judgment  Same 
V.  Bamhardt  (O.  O.)  43  P.  854. 

^=»88.  Act   of  owmersUp. 

See  1  Cent  Dig.   Adv.    Posa.   f}  609-Kll. 

Payment  of  taxes  for  25  years  is  strong 
evidence  of  a  claim  of  title,  and  the  failure  to 
make  claim  or  to  pay  the  taxes  is  some  evi- 
dence of  an  abandonment  of  any  rights  in  the 
property.  5  App.  D.  C.  397  affirmed.— Holt«- 
man  v.  Douglas,  18  S.  Ct  65,  168  U.  S.  278» 
42  Jj.  Ed.  466. 

^s»94.   Snfflolemey  of  payment. 

See  1  Cent  Dig.  Adv.  Pom.  99  628.  688. 

Persons  paying  taxes  on  railroad  right  of 
way  cannot,  where  the  railway  has  returned  the 
right  of  way  for  taxation  and  paid  the  taxes, 
claim  adverse  possession  under  Act  June  24* 
1912.— Stuart  v.  Union  Pac.  R.  Co.,  33  S.  Ct 
338,  227  U.  a.  342,  57  U  Ed.  535,  affirming  de- 
cree 178  P.  753,  103  C.  C  A.  89. 

H.   OPERATION  AND  EFFECT. 

<A)  EXTENT    OF    POSSESSION. 

^=:>99.  Possession  under  oolor  of  title* 

See  1  Cent  Dig.  Adv.  Poss.  91  647-594. 

^S9l00.  —  ConstrnotiTo  possession  Im 
general. 

See  1  Cent.  Dig.  Adv.  Pose.  SS  647-674. 

The  possession  of  one  who  has  a  colorable 
title  is  co-extensive  with  the  boundaries  of  the 
instrument  under  which  he  claims,  in  the  ab- 
sence of  any  actual  possession  by  tne  true  own- 
er.—Smith  V.  Gale,  144  U.  S.  509,  12  S.  Ct. 
674,  36  L.  Ed.  521,  affirming  judgment  Gale 
V,  ShiUock,  29  N.  W.  661,  4  Ddc.  182,  and  Same 
V.  Frazier,  30  N.  W.  138,  4  Dak,  196. 

A  partial  actual  possession  of  alleged  tide 
lands  actually  belon^ng  to  a  city  cannot  be  ex- 
tended by  construction  to  the  boundaries  of  the 
occupanrs  claim,  under  the  state  possessory 
act  (St.  1852,  p.  158).  Judgment,  United  Land 
Ass'n  V.  Pacific  Imp.  Co.  (1902)  69  P.  1064, 
139  Cal.  370,  affirmed.— United  Land  As8*n  v. 
Abrahams,  28  S.  Ct.  569,  208  U.  S.  614,  52 
L.  Ed.  645. 

^5>101.  »—  Relation  to  eaeli  otHer  of 
different  premises  or  parts  of 
same  premises. 

See  1  Cent.  Dig.  Adv.  Posa.  H  676-689. 

In  determining  questions  of  adverse  pos- 
session of  lands,  the  rule  is  that,  if  the  lands  in 
controversy  embrace  several  grants  or  surveys 
which  are  coterminous,  they  will  all  be  regard- 
ed as  forming  one  tract.— Rich  v.  Braxton,  158 
U.  S.  375,  15  S.  Ct.  1006,  89  U  Ed.  1022,  af- 
firming decree  (C.  C.)  Braxton  ▼.  Bich,  47  V. 
17& 
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The  erection  of  houses  on  two  lots  of  an  un- 
inclosed  town  block  held  under  a  deed  describ- 
ing it  as  composed  of  a  number  of  lots,  and  re- 
ferring; to  a  plat  showing  the  lots,  is  not,  Bh 
mere  matter  of  law,  constructive  possession  of 
the  whole.— Carter  v.  Ruddy,  17  S.  Ct.  640.  166 
U.  S.  493,  41  L.  Ed.  1090,  affirming  judgment 
56  F.  542,  6  C.  O.  A.  3. 


»—  Mized  poflsesalon  umder  hos- 
tile titles,  or  eonfliotins  grmmtM 
or  surreys. 

8m  1  Cent.  Dig.  AdT.  Poss.  H  690-5M. 

The  heirs  of  the  original  grantee  In  the 
Alameda  land  grant  cannot  claim  the  benefit  so 
far  as  they  are  not  excluded  by  adverse  claim- 
ants of  the  provisions  of  Gomp  Laws,  N.  M. 
1865,  c.  73,  f  1  (Gomp.  Laws  1887,  S  2937),  un- 
der which  possession  for  ten  ^ears  under  a  deed 
purporting  to  convey  a  fee  simple  of  any  lands 
granted  by  Spain,  Mexico,  or  the  United  States, 
gives  a  title  in  fee  to  the  land  specified  in  the 
deed,  if,  during  the  ten  years,  no  claim  by  a 
suit  effectually  prosecuted  has  been  set  up. — 
Montoya  v.  Gonzales,  34  S.  Gt.  413,  232  U.  S. 
375,  58  L.  Ed.  645,  affirming  judgment  Same  v. 
Unknown  Heirs  of  VigU,  120  P.  676,  16  N. 
a1.  «>49. 

(B)  TITLE  OR  RIGHT  AGQUIRED. 

^=»104«   Prosvmptioii  of  Knu&t* 

See  1  Cent.  Dig.  Adv.  Poss.  ||  696-802;    41  Cent. 
Dig.  Pub.  Landa,  §  822. 

In  order  to  presume  a  lost  grant,  it  Is  not 
necessary  for  the  Jury  to,  believe  that  a  convey- 
ance was  in  point  of  .fact  executed.— Fletcher 
V.  FuUer,  7  S.  Gt  667,  120  U.  S.  534,  30  L.  Ed. 
759. 

Long  and  uninterrupted  possession  of  real 
property,  in  the  absence  of  rebutting  circum- 
stances, creates  a  presumption  that  formal  in- 
struments or  records  of  title  have  once  existed, 
even  if  they  cannot  be  found. — United  States  v. 
Gbavez,  20  S.  Gt  159,  175  U.  S.  509,  44  L.  Ed. 
255. 

A  presumption  of  title  arising  from  long 
possession  extends  to  all  that  may  be  necessary 
to  the  repose  of  the  title,  and  is  not  limited  to 
a  presumption  of  only  one  step  in  the  title.— Id. 

^=»106«   NAtvro   And  extent  of  title  or 
risht. 
See  1  Cent  Dig.  Adv.  Pose.  H  804-62S. 

An  adverse  possession  of  land  for  the  period 
of  time  prescribed  by  the  statute  of  limitations 
not  only  bars  the  remedy,  but  practically  extin- 
guishes the  right  of  the  party  having  the  true 
paper  title,  and  vests  a  perfect  title  in  the  ad- 
verse holder. — Bicknell  v.  Gomstock,  113  U.  S. 
149,  5  S.  Gt  399,  28  L.  Ed.  962;  Maxwell  Land- 
Grant  Co.  V.  Dawson,  151  U.  IS.  586,  14  S.  Gt 
458,  38  r..  Ed.  279,  reversing  judgment  7  N.  M. 
133,  34  F.  191. 

Where  one  has  had  the  peaceable,  undisturb- 
ed, open  possession  of  real  or  personal  property, 


with  an  assertion  of  his  ownership  for  the  period 
which,  under  the  law,  would  bar  an  action  for  its 
recovery  by  the  real  owner,  the  former  has  ac- 
quired a  good  title,— a  title  superior  to  that  of 
the  latter,  whose  neglect  to  avail  himself  of  his 
legal  right  has  lost  him  his  title,— and  a  legisla- 
tive act  that  would  remove  the  bar  of  the  statute 
of  limitations  in  such  a  case  would  deprive  the 
former  of  his  property  without  due  process  of 
iaw,  and  would  be  void.— Gampbell  v.  Holt,  115 
U.  S.  620,  6  S.  Gt  209.  29  L.  Ed.  483. 

Where  the  evidence  shows  that  defendant  is 
in/idverse  possession  under  claim  of  title  for  the 
statutory  period,  it  is  error  to  refuse  to  charge 
that  "an  uninterrupted  occupancy  of  land  by  a 
person  who  has  in  fact  no  title  thereto  for  [the 
statutory  period],  adversely  to  the  true  owner, 
operates  to  extinguish  the  title  of  the  true  owner 
thereto,  and  vests  the  right  to  the  premises  ab- 
solutely in  the  occupier."-— Probst  v.  Trustees  of 
Board  of  Domestic  Missions,  129  U.  S.  182,  9 
S.  Gt  263,  32  L.  Ed.  642. 

In  the  District  of  Golumbia  an  action  for  the 
recovery  of  land  is  barred  in  20  years,  and  an 
open,  visible,  continuous,  and  exclusive  posses- 
sion for  that  period,  with  a  claim  of  ownership 
adverse  to  all  titles  and  claimants,  gives  title  to 
the  occupant— Sharon  v.  Tucker,  144  U.  S. 
533,  12  S.  Gt.  720,  36  L.  Ed.  532;  Stellwagen 
V.  Same,  144  U.  S.  548,  12  S.  Gt  724,  36  L.  Ed. 
537. 

Possession  fpr  ten  years  under  a  deed  pur- 
porting to  convey  a  fee  simple  of  any  lands 
granted  by  Spain,  Mexico,  or  the  United  States, 
gives  a  title  in  fee  simple  under  Gomp.  Laws  N. 
M.  1865,  c.  73,  §  1  (Gomp.  Laws  1897,  {  2937), 
as  construed  by  the  New  Mexico  courts  to  the 
land  stifled  in  the  deed,  if,  during  such  time, 
no  claim  by  a  suit  effectually  prosecuted  has 
been  set  up. — Montoya  v.  Gonzales,  34  S.  Gt. 
413,  232  U.  S.  375,  58  L.  Ed.  645,  affirming  judg- 
ment Same  v.  Unknown  Heirs  of  Vigil,  120  P. 
676,  16  N.  M.  349. 

in.  PUESADINO,  ESVrDEKOE,  TBIAIi, 
AKD  REVIEW. 

[No  paragrapbe  or  references  in  this  Digest  But 
see  1  Cent  Dig.  Adv.  Poes.  99  686-701.] 

ADVERTISEMENT. 

Acceptance  by  carrier  in  lieu  of  transportation 
diarges,  exclusiveness  of  federal  power  to  regu- 
late commerce,  see  Commerce,  ^98;  violation 
of  interstate  commerce  regulations,  see  Car- 
riers, ^s»35. 

Photograph  prohibited  for  advertising  purposes, 
due  process  of  law,  see  Constitutional  Law, 
«=»278. 

Publication  of  process,  see  Process,  4=»86-106. 

Vehicles,  ordinance  denying  due  process  of  law, 
see  Constitutional  Law,  ^=»292;  equal  protec- 
tion of  the  laws,  see  Constitutional  Law,  ^s» 
235;  impairing  obligation  of  contract,  see 
Constitutional  Law,  ^S9l54. 


This  Di^eat  is  eomplled  on  the  Key-Nvaalior  System*   For  ezplaiuitioii,  see  p»se  111. 
8up.0t.Dio.— 8 


AFFIDAVITS. 

Scope-Note. 

LINCLUDES  formal  declarations  or  statements'  in  writing  and  under  oath,  as  to  mat- 
ters of  fact,  whether  made  voluntarily  or  not,  taken  ex  parte  for  use  in  legal  proceedings ; 
making,  taking,  and  requisites  of  such  affidavits;  amendment  of  defects;  and  use  in  evi- 
dence in  general. 

[For  related  mattere  under  other  topics,  eee  cross -references  following-] 


Cros^'References. 


See- 
Depositions. 
Oath. 

As  evidence  in  court  of  claims,  see  Courts, 

464. 

False  affidavit,  see  Perjury. 
Fees  of  commissioner  for  drafting  affidavits,  see 

United  States  Commissioners,  ^S93. 
Hecord  for  purpose  of  review,  see  Appeal  and 

Error,  ^s>523,  528. 

Particular  proceedingi  or  purpo$e$. 
Appeal  and  Error,  «5>670,  799. 


See^~* 
Attachment,  ^=5>102-125. 
Courts,  «=>280. 
Criminal  Law,  <8=s>603,  957. 
Detinue,  ^=»14. 
Equity,  «s»320. 
Landlord  and  Tenant,  ^s»303. 
Minesand  Minerals.  ^=:»12. 
New  Ttial,  «g=»40,  141-143. 
Pleading,  <S=>289-304. 
Process,  ^=s>96. 
Public  Lands,  ^=»98. 


^=»18.   Use  in  eTidenoe. 

See  2  Cent  Dig.   Afft.  91  69-78. 

The  fact  that  an  affidavit  to  obtain  an  order 
of  court  was  sworn  upon  information  and  belief 


affects  only  its  weight,  and  not  its  competency, 
when  offered  in  evidence  against  the  party  mak- 
ing it  on  the  trial  of  another  issue.--Chicago  & 
N.  W.  R.  Co.  V.  Ohl^  117  U.  S.  123,  6  S.  Ct. 
632.  29  L.  Ed.  837. 


AFFIfiMANCE. 

Judgment  or  order,  see  Appeal  and  Error, 
1124-1145. 

AFFRAY. 


[No  paragraphs  or  references  in  thi6  Digest    But 
see  2  Cent.  Dig.  Affray.] 

AFTER-ACQUIRED  PROPERTY  OR 

TITLE 

Se«  Estoppel,  «s>36-38. 

AGE. 

A£fecting  right  to  enlist,  see  Army  and  Navy, 
^>-<«>18. 

AGENCY. 

See  Principal  and  Agent. 

AGGRAVATION. 

Injury,  see  Damages,  ^=»33. 

AGGREGATION. 

Patentable  inventions,  see  Pe  tents,  ^S925. 

AGISTMENT. 

See  Animals.  «s>21-23. 

AGREED  CASE. 

Bee  Appeal  and  Error,  ^=9573. 


AGREEMENT. 


See  Contracts. 


AGRICULTURAL  COLLEGES. 

See  Colleges  and  Universities,  ^=»10. 

AGRICULTURE. 

See  2  Cent.  Dig.  Agrlc. 

Agricultural  colleges,  see  Colleges  and  Universi- 
ties, ^=:»10. 

Boards,  delegation  of  legislative  powers,  see  Con- 
stitutional I^aw,  ^=9(32. 

Drainage  of  lands,  see  Drains. 

Duties  on  agricultural  products,  see  Customs 
Duties.  «=»30. 

Inspection  of  fertilizers  as  interference  with 
commerce,  see  Commerce,  ^=»51. 

Irrigation,  see  Waters  and  Water  Courses,  ^=» 
213-257. 

Judgment  on  note  for  price  of  fertilizer,  as  bar 
to  action  for  damages  for  defective  quality,  see 
Judgment,  ^=:»(322. 

Property  in  crops,  see  Crops. 

Protection  and  promotion  of  growth  of  trees,  see 
Woods  and  Forests. 

AIDER  BY  VERDICT. 

See- 
Indictment  and  Information,  ^=9200-203. 
Pleading,  <©=>431-436. 


AIDERS  AND  ABETTORS. 


See- 


Banks  and  Banking,  ^=»250,  257. 
Criminal  Law,  ^=:»i92. 
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ALIENS 


ALABAMA  CLAIMS. 

S«e— 
Treaties,  ^=s>13. 
United  States,  ^=:»111. 

ALASKA. 

See  Territories,  #=>6,  20. 

ALCOHOLIC  LIQUORS. 

See  Intoxicating  Liquors. 


ALIAS  WRITS. 

See  Attachment,  ^=»155. 

ALIBL 

See  Criminal  Law,  «s»35S,  824. 

ALIENATION. 

Lands  of  Indians,  see  Indians,  ^=»15. 

Married  woman*s  separate  property,  see  Hus- 
band and  Wife,  <S=>181-196. 

Suspension  of  absolute  power  of  alienation,  see 
Perpetuities,  ^:»5,  6. 


ALIENS. 

Scope-Note, 

IINGLUDES  persons  of  foreign  allegiance ;  their  rights  and  disabilities  in  general ; 
exclusion  or  expulsion  from  the  country ;  regulation  and  restriction  of  immigration ;  and 
admission  to  citizenship. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis.  .^ 

L  Disabilities. 

^=»1.  Who  are  aliens. 

2.  Evidence  of  alienage. 

5.  Real  property. 

6.  Disabilities  in  general. 

12.  Enabling  acts. 

13.  Effect  of  treaties. 

n.  Exclusion  or  Expulsion. 

^s»18.  Power  to  exclude  or  expel  aliens  in  general. 

19.  Chinese  exclusion  acts. 

20.  Constitutionality. 

21.  Construction  and  operation  in  general. 

22.  Effect  of  treaties  with  China. 

23.  Chinese  persons  excluded. 

25.  Persons  other  than  laborers. 

27.  Persons  departing  from  and  returning  to  United  States. 

28.  Certificates  of  identification. 

30.  Exclusion  and  deportation  of  Chinese. 
32.  Proceedings  and  review. 

III.  Immigration. 

^=9 39.  Power  to  regulate  or  restrict  immigration. 

40.  Constitutional  and  statutory  provisions. 

41.  Immigration  officers. 

42.  '  Appointment  and  qualification. 

44.  Powers,  duties,  and  proceedings. 

45.  Immigrants  excluded. 

49.  Liable  to  become  a  public  charge. 

60.  Imported  under  contracts  to  labor. 

51.  Prostitution. 

52.  Detention  and  return  of  immigrants. 

53.  In  general. 

54.  Proceedings  and  review. 

55.  Offenses  against  immigration  laws. 

56.  Unlawful  importation  and  harboring. 

This  Digest  is  coBtpiled  on  the  Key-Nnatber.  System.   For  explanation^  see  page  ill. 
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III.  Inmigration — Continued. 

67.  Liability  of  vessel,  owner,  or  master. 

68.  Actions  for  penalties  under  immigration  laws. 
'59.  Criminal  prosecutions  under  immigration  laws. 

IV.  Naturalization.. 

60.  Power  to  naturalize  and  nature  of  right  in  general. 

63.  Minor  residents. 

67.  Jurisdiction  of  courts. 

69.  Record,  certificate,  and  evidence. 

70.  Operation  and  effect. 

71%.  [New,  vol.  7  Key-No.  Series].    Cancellation  of  Certificate. 
72.  Offenses  against  naturalization  laws. 


Cross-References. 


Set 


Oitizens. 

Indians. 

Master  and  Servant,  ^s»ll. 

Treaties,  «=»11. 

Alien  enemies,  see  War. 

District  in  which  action  must  be  brought; 

Courts,  ^=s>274. 
Due  process  of  law,  we  Gonstitutional  Law, 

278. 


Equal  protection  of  laws,  Me  Oonstftutfonal  Law, 

«=»210,  212. 
Escheat,  see  Escheat. 
Jurisdiction  of  federal  courts,  see  Courts,  ^s» 

321. 
Suit  in  federal  court  to  enjoin  enforcement  of 

Anti-Alien  Labor  Law,  m  aait  against  state, 

see  Courts,  ^ssOOB. 


Z.  DISABILITIES. 

Employment,  class  legislation,  see  Constitutional 
Law,  ^=9208;  equal  protection  of  laws,  see 
Constitutional  Law,  ^S9238;  privileges  and 
immunities  of  citizens,  see  Constitutional  Law, 
^=9207. 

Emplo3'ment,  review  of  decisions,  see  Courts,  ^ss> 
394(3). 

Injunction  against  prosecution  under  An ti- Alien 
Labor  Law,  see  Injunction,  ^S9l05. 

Location  of  mining  claim,  see  Mines  and  Min- 
erals, ^S9l2. 

^5>1.  Who  are  aiiena. 

See  2  Cent.  Dig.  Aliens,  9  1. 

A  native  of  Porto  Rico,  who  was  an  inhab- 
itant of  that  island  at  the  time  of  its  cession  to 
the  United  States  by  the  treaty  of  April  11, 
1899  (30  Stat.  1754),  with  Spain,  is  not,  upon 
her  arrival  at  the  port  of  New  York,  an  alien 
immigrant,  within  the  meaning  of  Act  Cong. 
March  3,  1891,  c.  551.  26  Stat.  1084  [U.  S. 
Comp.  St.  1901,  pp.  1294,  1296],  providing  for 
the   detention   and   deportation  of  alien  immi- 

f rants  likely  to  become  public  charges.  Order, 
n  re  Gonzalez  (C.  C.)  118  F.  941,  reversed.— 
Gonzales  v.  WiUiams,  24  S.  Ct  177,  192  U.  S. 
1,  48  L.  Ed.  317. 

^s»2.     Eridenoe  of  alienase* 

See  2  Cent.  Dig.  Aliens.  |i  2,  8. 

The  alienage  of  a  defendant  is  not  to  be 
presumed  from  the  mere  fact  that  he  is  the 
consul,  in  this  country,  of  a  foreign  government. 
—Bors  V.  Preston,  lU  U.  &  252,  4  S.  Ct  407, 
28  L.  Ed.  419. 

4=»5.  Real  property. 

See  2  Cent  Dig.  Aliens,  H  S-51 

^s»6.  — -  IMsabilities  in  KeneraL 

See  2  Cent  Dig.  AUeni,  SS  5-10. 

Under  the  California  constitution,  foreign- 
ers who  are  bona  fide  residents  of  the  state 
have  the  same  rights  in  respect  to  the  iKjsses- 
sion  of  real  property  as  a  native-born  citizen. 
—Griffith  V.  Godey,  113  U.  S.  89,  5  S.  Ct  383, 
28  L.  Ed.  934. 

From  the  recital  in  a  power  of  attorney  to 
sell  land,  "In  the  city  of  Mexico,  Jflnuary  10, 


1837,  ♦  ♦  ♦  personally  appeared  ♦  •  •  a 
citizen,  *  *  *  "  it  will  be  presumed,  in  the 
absence  of  proof,  that  the  grantor  was  a  citizen 
of  Mexico,  having  the  right  to  dispose  of  land 
in  Texas  at  the  time.— -Williams  v.  Conger,  125 
U.  S.  397,  8  S.  Ct  933,  31  L.  Ed.  778. 

An  alien's  incapacity  to  take  and  hold,  by 
reason  of  alienage,  is  open  toquestion  by  the 
government  only.-— Manuel  v.  Wulflf,  152  tJ.  S. 
505,  14  S.  Ct  651,  38  L.  Ed.  532,  reversing 
judgment  Wulff  v.  Manuel,  9*Mont  276^  279. 
286,  23  P.  723. 


See  \  Gent  Dig.  Allans,  98  U.  83-41 

Act  Tex.  March  18,  1848,  {  9  (Pasch.  Dig. 
art.  44),  allowing  alien  neirs  nine  years  in  which 
to  naturalize,  or  to  sell  land  inherited  by  them, 
before  they  shall  forfeit  it  is  not  repealed  by 
Act  Feb.  13,  1854,  providing  that  aliens  shall 
enjoy  in  Texas  the  same  rights  as  are  accorded 
to  Americans  in  their  country  under  the  laws 
and  treaties  thereof,  and  expressly  repealing 
the  former  act  only  so  far  as  inconsistent  there- 
with, but,  under  the  former  act  alien  heirs,  by 
the  law  of  whose  country  aliens  cannot  inherit 
real  estate,  obtain  a  defeasible  title  to  lands  in 
Texas  good  for  nine  years  at  least,  and  which 
will  ripen  into  an  indefeasible  tide  if,  before  the 
expiration  of  the  nine  years,  the  law  of  their 
country  is  so  changed  as  to  enable  aliens  to 
inherit.— Hanrick  v.  Patrick.  119  U,  S.  156b 
7  S.  Ct  147.  30  Lw  Ed.  396. 


»—  Bffeot  of  treaties. 
See  2  Cent  Dig.  Aliens.  99  47-68. 

The  treaty  between  the  United  States  and 
France  of  February  23.  1853.  art  7  (10  St 
906),  provided  that  **in  all  the  states  of  the 
Union  whose  existing  laws  permit  it,  so  long 
and  to  the  same  extent  as  the  said  laws  shaU 
remain  in  force.  Frenchmen  shall  enjoy  the' 
right  of  possessing  personal  and  real  property 
by  the  same  title,  and  in  the  same  manner,  as 
the  citizens  of  the  United  States.*'  and  the  presi- 
dent engaged  to  recommend  the  passage  of  laws 
permitting  aliens  to  hold  realty  in  states  whose 
laws  did  not  permit  it.  It  was  further  provided 
that  "in  like  manner  •  ♦  ♦  France  accords 
to  the  citizens  of  the  United  States  the  same 
rights,  within  its  territory,  in  respect  to  real 
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and  personal  property  and  to  inheritance,  as 
are  enjoyed  there  by  its  own  citizens."  Act 
Gong.  March  8,  1887  (24  St.  476,  c.  340),  pro- 
Tided  that  it  should  be  unlawful  for  aliens  to 
acquire,  hold,  or  own  realty  in  an^  of  the  ter- 
ritories or  the  District  of  Columbia,  except  by 
inheritance,  etc.  Prior  to  the  treaty  of  1863, 
French  citizens  could  hold  lands  in  the  Dis* 
trict  of  Columbia,  but  could  not  take  them  by 
inheritance  from  citizens  of  the  United  States. 
Held,  that  the  words  "states  of  the  Union" 
in  the  treaty  of  1853  included  the  District  of 
Columbia,  and  under  that  treaty  French  citi- 
zens may  take  lands  therein  by  inheritance  from 
a  citizen  of  the  United  States.  7  Mackey,  331, 
reversed.— De  Oeofroy  v.  Rij^gs,  133  U.  S.  258, 
10  S.  Ct  296,  33  L.  Ed   " 


:^ 


n.  EXOI.U8ION  OR  EZPUI.8ION. 

Dae  process  of  law,  see  Constitutional  Law,  4=» 
314. 

Exclusion  act  conflicting  with  treaties,  see 
Treaties,  ^s»ll. 

Exclusion  of  anarchists  as  denial  of  personal 
rights,  see  Constitutional  l4iw,  ^=»8z. 

Laws  relating  to  evidence  in  deportation  pro- 
ceedings as  encroachment  on  judiciary,  see 
Constitutional  Law,  4=»66. 

^»18.  Pow«r  tp  esolvde  or  expel  Aliens 
Ib  Keneral* 

8es  2  Cent  Dig.  Aliens,  H  10-72. 

Congress  has  power,  even  in  times  of  peace, 
to  exclude  aliens  from,  or  prevent  their  return 
to,  the  United  States,  for  any  reason  it  may 
deem  sufficient.— Chae  Chan  Ping  v.  United 
States,  130  U.  S.  581,  9  S.  Ct.  623,  32  L.  Ed. 
1068,  affirming  In  re  Chae  Chan  Ping  (C.  C.) 
36  F.  43L 

The  right  of  a  nation  to  expel  or  deport  for- 
eigners who  have  not  been  naturalized  or  taken 
any  steps  towards  becoming  citizens  of  the 
country  rests  upon  the  same  grounds,  and  Is  as 
absolute  and  unqualified,  as  the  right  to  pro- 
hibit and  prevent  their  entrance  into  the  coun- 
try.—Fong  Yue  Ting  v.  United  States,  149  U. 
S.  698,  13  S.  Ct.  1016,  37  L.  Ed.  906. 

The  political  department  of  the  federal  gov- 
ernment, through  the  constitutional  grant  to  it 
of  control  over  international  relations,  has  au- 
thority to  expel  aliens  who  have  taken  no  steps 
to  become  citizens,  even  though  they  are  sub- 
jects of  a  friendly  power,  and  have  acquired  a 
domicile  in  this  country.— Id. 

Chinese  laborers  residing  in  the  United 
States  are  entitled,  like  all  other  aliens,  so 
long  as  they  are  permitted  by  the  government 
to  remain  in  the  country,  to  all  the  safeguards 
of  the  constitution,  and  to  the  protection  of  the 
laws  in  regard  to  their  rights  of  person  and  of 
property,  and  to  their  civil  and  criminal  respon- 
sibility; but  as  they  have  taken  no  steps  to  be- 
come citizens,  and  are  incapable  of  becoming 
such  under  the  naturalization  laws,  they  remain 
subject  to  the  power  of  congress  to  order  their 
expulsion  or  deportation  whenever,  in  its  judg- 
ment, such  a  measure  is  necessary  or  expedient 
for  the  public  interest— Id. 

Congress,  having  constitutional  power  to  ex- 
clude alien  contract  laborers,  also  had  power 
to  impose  a  penalty  upon  persons  who  assist  in 
their  introducti<Mi. — ^I^ees  v.  United"  States,  150 
U.  S.  476,  14  S.  Ct.  163,  37  L.  Ed.  1150. 

Congress  did  not  exceed  its  delegated  pow- 
ers by  enacting  the  provisions  of  Immigration 
Act  March  3,  1903,  c.  1012,  {  2,  32  Stat  1213 
[U.  S.  Comp.  St  Supp.  1903,  pp.  172,  180],  for 
the  exclusion  and  deportation  of  alien  anarch- 
ists. Order  (C.  C.)  126  F.  253.  affirmed.-^ 
United  States  ex  reL  Turner  v.  Williams,  24 
S.  Ct  719,  194  U.  S.  279,  48  L.  Ed.  979. 

The  conclusion  of  the  immigrant  inspectors, 
approved  by  the   Secretary  of  Commerce  and 


Labor,  that  an  alien  came  within  the  pro^* 
sions  of  Immigration  Act  March  3,  1903,  c. 
1012,  §  2,  32  Stat.  1213  [U.  S.  Comp.  St  Suppw 
1903,  pp.  172,  180],  for  the  exclunon  and  de- 
portation of  alien  anarchists,  cannot  be  said, 
as  a  matter  of  law,  to  be  wholly  unsupported 
by  the  evidence,  even  though  such  act  be  so 
construed  as  to  include  only  advocates  of  the 
forcible  overthrow  of  the  federal  government  or 
of  all  governments,  or  of  the  assassination  of 
officials,  where  there  was  evidence  that  such 
alien  advocated  "as  an  anarchist''  a  universal 
strike,  and  proposed  to  lecture  upon  ''the  legal 
murder  of  1887,'*  and  to  address  mass  meetings 
on  that  subject,  in  association  with  a  person 
who  had  been  convicted  of  advocating  revolution 
and  murder. — Id. 

The  enactment  of  the  provisions  of  Im- 
migration Act  March  3.  1903,  c.  1012,  f  2,  32 
Stat  1213  [U.  S.  Comi>.  St  Supp.  1903,  pp. 
172,  180],  for  the  exclusion  and  deportation  of 
alien  anarchists,  does  not  violate  either  Const. 
U.  S.  art  3,  §  1;  or  amendments  5  and  6.— Id. 

^s»19,   Oldaese  exolvsion  acts. 

See  2  Cent  Dig.  Aliens,  U  73-76. 


-^—  Ooiietltiitioiimlity* 

See  2  Cent  Dig.  Aliens,  |  73. 

Act  March  3,  1891,  c.  561,  which  provides 
for  the  exclusion  from  admission  into  the  Unit- 
ed States  of  certain  classes  of  aliens,  and  that 
the  decision  by  the  inspectors  of  immigration 
adverse  to  the  right  of  any  alien  to  land  shall 
be  final  and  conclusive  unless  ai)peal  is  taken 
to  the  superintendent  of  immigration,  whose  ac- 
tion is  subject  to  review  by  the  secretary  of 
the  treasury,  is  a  constitutional  exercise  of  the 
power  of  congress. — Nishimura  Ekiu  v.  United 
States,  142  U.  S.  651,  12  S.  Ct  336,  35  L.  Ed. 
1146. 

Act  May  6,  1892,  re9uires  in  section  6  that 
all  Chinese  laborers  entitled  to  remain  in  this 
country  shall  within  one  year  from  the  date  of 
the  act  obtain  from  the  collector  of  internal 
revenue  of  the  districts  in  which  they  reside, 
free  of  cost,  a  certificate  of  residence,  which 
shall  be  in  the  nature  of  a  passport  enabling 
them  to  go  into  all  parts  of  the  United  States, 
and  which  shall  be  recorded  in  the  office  of  the 
collector;  and  provides  that  Chinese  laborers 
who  neglect  to  obtain  such  certificates,  or  are 
found  in  the  United  States  without  them,  "shall 
be  deemed  and  adjudged  to  be  unlawfully  with- 
in the  United  States,  and  may  be  arrested  by 
any  customs  official,  collector  of  internal  revenue 
or  his  deputies.  United  States  marshal  or  his 
deputies,  and  takeii  before  a  United  States 
judge."  The  act  makes  it  the  duty  of  the  judge 
to  order  that  such  laborer  be  deported  from  the 
United  States,  "unless  he  shall  establish  clearly, 
to  the  satisfaction  of  said  judge,  that  by  reason 
of  accident,  sickness,  or  other  unaToidable  cause 
he  has  been  unable  to  procure  his  certificate, 
and  to  the  satisfaction  of  the  court,  by  at  least 
one  credible  white  witness,  that  he  was  a  resi- 
dent of  the  United  States  at  the  time  of  the 
passage  of  the  act"  Held,  that  the  proceeding 
here  provided  for  is  in  no  proper  sense  a  triid 
and  sentence  for  crime,  nor  is  the  order  of 
deportation  a  banishment  in  the  technical  sense, 
but  the  whole  proceeding  is  merely  a  method 
of  enforcing  the  return  to  his  own  country  of 
an  alien  vnio  fails  to  comply  with  the  condi- 
tions prescribed  for  bis  continued  residence 
here;  and  the  provisions  of  the  constitution 
requiring  due  process  of  law  and  trial  by  jury, 
and  prohibiting  unreasonable  searches  and 
seizures  and  cruel  and  unusual  punishmentSL 
have  no  application.— Fong  Yue  Ting  v.  Unitea 
States,  149  U.  S.  698,  13  S.  Ct  1016.  37  Lw 
Ed.  906. 

Act  May  5,  18^,  S  4,  providing  that  a 
Chinese  person  adjudged  to  be  not  lawfully 
entitied  to  remain  in  the  United  States  shall 
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be  imprisoned  at  hard  labor  for  a  period  not 
exceeding  one  year,  and  thereafter  removed 
from  the  United  States,  in  effect  provides  for 
such  imprisonment  upon  the  adjudication  of 
a  justice,  judge,  or  commissioner  upon  a  sum- 
mary hearing,  and  conflicts  with  Const.  U.  S. 
Amends.  5,  6,  declaring  that  no  person  shall  be 
held  to  answer  for  a  capital  or  otherwise  in- 
famous crime  unless  upon  a  presentment  or  in- 
dictnlent  of  a  grand  jury,  and  that  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury. — Wong  Wing  v.  Unit- 
ed States,  163  U.  S.  228,  16  S.  Ct.  977,  41  L. 
Ed.  140. 

^=r>21«  ^-~  Construotlon   and   operation 
in  general. 

See  2  Cent.  Dig.  Aliens^  S  74. 

The  provisions  of  23  Stat.  c.  220,  amending 
22  Stat.  c.  126,  relative  to  evidence  of  identity, 
are  not  retroactive.— United  States  v.  Jung  Ah 
Lung,  124  U.  S.  621,  8  S.  Ct.  663,  31  L.  Ed. 
591. 

Chinese  laborers  held  not  tacitly  exempted 
from  the  general  provisions  of  Immigration  Act 
Feb.  20,  1907,  c.  1134,  34  Stat.  898  (U.  S. 
Comp.  St.  Supp.  1909,  p.  447),  for  deportation 
of  any  alien  unlawfully  entering  the  United 
States,  because  of  Chinese  exclusion  acts  of  an 
earlier  date,  though  by  section  43  of  the  later 
act  its  provisions  are  not  to  be  construed  to  alter 
or  amend  the  laws  relating  to  the  Chinese.— 
(1912)  United  States  v.  Wong  You,  32  S.  Ct. 
195,  223  U.  S.  67.  56  L.  Ed.  354,  reversing 
judgment  (1910)  Wong  You  v.  United  States, 
181  F.  313,  104  C.  C.  A.  535,  which  reverses 
order  176  F.  933. 

The  extension  of  the  Chinese  exclusion  and 
iipmigration  laws  to  the  Philippine  Islands  does 
not  deprive  the  government  of  the  islands  of 
the  power  to  authorize  summary  executive  de- 
portation of  aliens.— Chuoco  Tiaco  v.  Forbes,  33 
S.  Ct.  585,  228  U.  S.  549,  57  L.  Ed.  960. 

^=>22.  —  Effect       of      treaties      with 
China. 

See  2  Cent.  Dig.  Aliens,  S  76. 

Chinese  laborers  who  came  to  this  country 
after  the  making  of  the  Chinese  treaties  of  July 
28,  1808,  and  November  17.  1880  (16  Stat.  740 ; 
22  Stat.  826),  acquired  no  right  thereunder,  or 
under  the  acts  of  congress  in  relation  to  the 
Chinese,  as  denizens  or  otherwise,  to  remain  in 
this  country,  except  by  the  license,  permission, 
and  sufferance  of  congress,  to  be  withjirawn 
whenever,  in  its  opinion,  the  public  welfare 
might  require  it.  Chae  Chan  Ping  v.  United 
States,  130  U.  S.  581,  9  Sup.  Ct.  623,  32  L. 
Ed.  1068.  followed.— Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  13  S.  Ct.  1016,  37  L.  Ed. 
905. 

No  abrogation  of  the  judicial  procedure  for 
deportation  of  Chinese  laborers,  provided  for 
by  Act  May  6,  1882,  c.  126,  §  12,  22  Stat.  61, 
as.  amended  by  Act  July  5,  1884,  c.  220,  23 
Stat.  117  [U.  S.  Comp.  St.  1901,  p.  1310],  and 
continued  m  force  for  10  years  from  and  after 
the  passage  of  Act  May  5,  1892,  c.  60,  27  Stat, 
25  [U.  S.  Comp.  St.  1901,  p.  1319],  was  affect- 
ed by  the  treaty  with  China  of  December  8, 
1894,  because  of  its  failure  to  prescribe  any 
such  procedure  for  deportation,  or  to  continue 
in  force  an^  prior  statute  on  that  subject,  as 
such  provision  is  in  harmony  with,  and  can  be 
enforced  without  affecting  or  impairing  any 
right  secured  by,  the  treaty,  and  such  enforce- 
ment will  serve  to  advance  the  purpose  of  the 
two  countries  in  respect  of  Chinese  laborers,  as 
avowed  in  such  treaty, — United  States  v.  Lee 
Yen  Tai,  22  S.  Ct.  629,  185  U.  S.  213,  46  L. 
Ed.  878. 

The  regulations  of  the  treasury  department 
Xjt  December  8,  1900,  governing  the  privilege 
of  transit  by  Chinese  laborers  across  the  ter- 
ritory of  the  Ignited  States,  which  require  that 
evidence  be  produced  which  shall  satisfy  the  col- 


lector of  customs  "that  a  bona  fide  transit  only 
was  intended,"  were  authorized  by  th«»  provi- 
sion of  the  treaty  with  China  of  March  17, 
1894  (28  Stat  1211),  that  Chinese  laborers 
shall  continue  to  enjoy  such  privilege  of  trans- 
it, subject  to  such  regulations  by  the  govern- 
ment of  the  United  States  as  may  be  necessary 
to  prevent  abuse  of  the  privilege. — Fok  Young 
Yo  v.  United  States,  22  S.  Ct.  686,  185  U.  S. 
296.  46  L.  Ed.  917;  Lee  Gon  Yung  v.  Same, 
22  S.  Ct.  690,  185  U.  S.  306,  46  L.  Ed.  921, 
affirming  order  (C.  C.)  In  re  Lee  Gon  Yung, 
111  F.  998. 

No  abrogation  of  the  provisions  of  the  Chi- 
nese exclusion  act  of  1882  and  the  acts  amend- 
atory thereof  [U.  S.  Comp.  St.  1901,  p.  1305], 
relative  to  the  evidence  which  a  member  of  the 
exempted  class  of  the  Chinese  must  produce  to 
secure  admission  into  the  United  States,  was 
effected  by  the  treaty  of  1894  with  China.  Judg- 
ment (D.  C.)  In  re  Lee  Lung,  102  F.  132,  af- 
firmed.—Lee  Lung  V.  Patterson,  22  S.  Ct.  795, 
186  U.  S.  168,  46  L.  Ed.  1108. 

No  repeal  of  the  provisions  of  Act  May  5, 
1892.  c.  60,  1$  3,  27  Stat.  25  [U.  S.  Comp.  St. 

1901,  p.  1319],  imposing  on  Chinese  the  burden 
of  establishing  their  right  to  remain  in  the 
United   States,  was  effected  by  Act  April  29, 

1902,  c.  641.  §  1  (32  Stat.  176),  continuing  all 
laws  then  in  force  so  far  as  not  inconsistent 
with  treaty  obligations,  on  the  theory  that  the 
former  section  was  inconsistent  with  the  treaty 
with  China  of  December  8,  1894  (28  Stat.  1210) 
art.  4,  giving  the  Chinese  the  rights  of  citizens 
of  the  most  favored  nation,  since  the  treaty  it- 
self in  article  5  expressly  refers  to  the  act  of 
1892,  as  amended  by  Act  Nov.  3,  1893,  c.  14, 
28  Stat.  7  [U.  S.  tJomp.  St.  1901,  p.  1322],  and 
states  that  the  Chinese  government  will  not  ob- 
ject to  the  enforcement  of  those  acts. — Ah  How 
V.  United  States,  24  S.  Ct,  357,  193  U.  S.  65. 
48  L.  Ed.  619. 

Likewise  the  provisions  for  Chinese  regis- 


tration made  by  Act  May  5,  1892,  c.  60,  §  6,  27 
Stat.  25  [U,  S.  Comp.  St.  1901,  p.  1319],  as 
amended  by  Act  Nov.  3,  1893.  c.  14,  28  Stat.  7 


[U.  S.  Comp.  St.  1901,  p.  1322],  were  not  re- 
pealed by  Act  April  29,  1902,  c.  641,  §  1  (32 
Stat.  176).— Id. 

^=»23.  Chinese  persons  exclnded. 

See  2  Cent.  Dig.  Aliens.  S§  76-90. 

A  foreign-born  Chinese  woman,  though 
married  to  a  Chinaman  of  American  birth,  is 
an  alien  within  Act  Feb.  20,  1907,  as  amended 
by  Act  March  26,  1010.  providing  for  deporta- 
tion of  aliens  found  in  nouses  of  prostitution.-- 
Low  Wah  Suey  v.  Backus,  32  S.  Ct.  734,  225 
U.  S.  460,  56  L.  Ed..  1165. 

^=»25.  »—  Persons  other  tlian  laborers. 

See  2  Cent  Dig.  Aliens,  8S  79-82. 

The  wife  and  minor  children  of  a  Chinese 
merchant,  who  is  domiciled  in  this  country 
may,  under  the  act  of  congress  of  1884,  con- 
strued in  connection  with  the  treaty  of  1880. 
enter  the  country  by  reason  of  the  right  of 
the  husband  and  father,  without  the  certificate 
mentioned  in  the  act.  Judgment  (D.  C.)  83  F. 
136,  affirmed.—United  States  v.  Gue  Lim,  20  S. 
Ct.  415,  176  U.  S.  459,  44  L.  Ed.  544. 

The  names  of  any  of  the  partners  need  not 
appear  in  the  company  name  under  which  a 
Chinese  grocery  is  actually  conducted  at  a  fixed 
place  of  business  in  order  to  constitute  them 
•'merchants**  within  the  meaning  of  Chinese 
Exclusion  Act  May  5,  1892,  c.  60,  §  2,  27  Stat. 
25  lU.  S.  Comp.  St.  1901,  p.  1319],  as  amended 
by  Act  Nov.  3,  1893,  c.  14,  28  Stat.  7  [U.  S. 
Comp.  St.  1901,  p.  1322],  which  defines  a  mer- 
chant as  *'a  person  engaged  in  buying  and  sell- 
ing merchandise  at  a  fixed  place  of  business, 
which  business  is  conducted  in  his  name,  and 
who,  during  the  time  he  claims  to  be  engaged 
as  a  merchant,  does  not  engage  in  the  perform- 
ance of  any  manual  labor,  except  such  as  is 
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necessairj  in  the  conduct  of  his  basiness  as  such 
merchant**— Tom  Hong  v.  United  States,  24  S. 
Ct  517,  193  U.  S.  517,  48  L.  Ed.  772. 


—  Persons  departiuK  from  And 
returning  to  united  States. 

See  2  Cent.   Dig.  Aliens*  SS  85-87. 

Act  Cong.  May  6,  1882,  c.  126,  S  4,  as 
amended  by  Act  July  5,  1884,  c.  120,  prescrib- 
ing the  certificate  which  shall  be  produced  by  a 
Chinese  laborer  as  the  "only  evidence  per- 
missible to  establish  his  right  of  re-entry"  into 
the  United  States,  is  not  retrospective,  and 
does  not  apply  to  Chinese  laborers  who,  resid- 
ing in  this  country  at  the  date  of  the  treaty 
of  November  17,  1880,  which  gave  to  such 
Chinese  laborers  the  right  to  come  and  go  at 
will,  departed  by  sea  before  May  6,  1882,  and 
remained  out  of  the  United  States  until  after 
July  5,  1884.— Chew  lleong  v.  United  States, 
112  U.  S.  536,  5  S.  Ct.  255,  28  L.  Ed.  770. 

A  Chinaman  who  left  this  country  after 
the  passage  of  the  first  act  restricting  Chinese 
immigration  (22  Stat.  c.  126),  and  before  the 
amendment  thereof  (23  Stat.  c.  220)  was  passed, 
and  who  returned  after  the  passage  of  the  lat- 
ter act,  is  entitled  to  land  upon  complying 
with  the  requirements  of  the  first  act,  the  pro- 
visions of  the  amending  act  relating  to  evi- 
dence of  identity  not  being  retroactive. — United 
States  V.  Jung  Ah  Lung,  124  U.  S.  621,  8  S. 
Ct.  663,  31  L.  Ed.  591. 

Act  Con^.  May  6,  1882.  ff  6  (22  Stat.  58, 
c.  126),  provides  that  every  Chinese  person  oth- 
er than  a  laborer,  who  may  be  entitled  to  come 
within  the  United  States,  shall  produce  a  pre- 
scribed certificate  of  his  identity  and  of  his 
right  to  enter;  and  Act  July  5,  1884,  provides 
that  this  certificate  **shall  be  the  sole  evidence 
permissible  on  the  part  of  the  person  so  produc- 
ing the  same  to  establish  a  right  of  entry  into 
the  United  States."  Act  Oct.  1,  1888,  prohibits 
any  Chinese  laborer  who  had  been,  or  was  then, 
or  might  hereafter  be,  a  resident  within  the 
United  States,  and  who  had  departed  or  might 
depart  therefrom,  to  return  to  or  remain  in  the 
United  States.  Held,  that  since  the  passage  of 
the  latter  act  no  Chinese  person,  formerly  resi- 
dent in  the  United  States  but  temporarily  ab- 
sent therefrom,  is  entitled  to  return  without  the 
prescribed  certificate.— Wan  Shing  v.  United 
States,  140  U.  S.  424,  11  S.  Ct  729,  35  L.  Ed. 
503. 


—  Certificates  of  identification. 

See  8  Cent  Dig.  Aliens,  M  88-90. 

Under  22  Stat  c.  126,  S  4,  providing  that 
every  (^hinaman  entitled  to  return  to  the  Ignit- 
ed States  shall,  on  leaving  the  country,  obtain 
a  certificate  of  identification  from  the  collector 
of  customs,  and  shall  deliver  it  to  the  collector 
on  his  return,  in  order  to  be  entitled  to  land, 
a  Chinaman  having  obtained  such  a  certificate 
on  his  departure,  and  having  had  it  stolen  from 
him  during  bis  absence,  is  entitled  to  land  on 
his  return  to  the  port  whence  he  sailed  (no 
one  in  the  meantime  having  presented  the  cer- 
tificate), on  proving  these  facts,  and  identifying 
himself  as  the  person  to  whom  the  certificate 
was  issued.- United  States  v.  Jung  Ah  Lung, 
124  U.  S.  621.  8  S.  Ct  663,  31  L.  Ed.  591. 

The  certificates  of  identity  issued  to  Chi- 
nese laborers  under  Act  Cong.  May  6,  1882. 
were  mere  licenses,  revocable  at  the  pleasure  of 
congress. — Chae  Chan  Ping  v.  United  States, 
130  U.  S.  581,  9  S.  Ct.  623,  32  L.  Ed.  1068, 
affirming  (C.  C.)  In  re  Chae  Chan  Ping,  36  F. 
431. 

The  requirement  of  the  sixth  section  of  the 
amended  exclusion  act  (28  St.  p.  115),  that  the 
visaed  certificate  pt  identity  therein  provided 
for  shall  be  the  sole  evidence  permissible  to 
establish  a  right  to  enter  the  United  States, 
does  not  apply  to  a  merchant,  long  domiciled 


in  this  country,  who  is  returning  from  a  tem- 
porary visit  to  China,  and  he  may  establish 
his  right  by  the  documentary  evidence  of  identi- 
ty furnished  to  him  by  the  customs  officers  on 
his  departure  from  the  United  States. — Wan 
Shing  V.  United  States,  140  U.  S.  424,  11  S. 
Ct  729,  35  L.  Ed.  503,  distinguished,  and  47 
F.  578,  reversed.— La  Ow  Bew  v.  United  States; 
144  U.  S.  47,  12  S.  Ct.  517.  36  L.  Ed.  340. 

A  Chinaman  seeking  to  enter  the  United 
States  on  a  certificate  showing  that  he  was 
formerly  engaged  in  this  country  as  a  merchant 
is  required  by  Act  Cong.  Nov.  3,  1893,  c.  14,  § 
2,  28  Stat  7  [U.  S.  Comp.  St,  1901,  p.  13231, 
to  establish  by  the  testimony  of  two  credible 
witnesses  other  than  Chinese  the  fact  that  he 
conducted  such  business  for  at  least  one  year 
before  his  departure  from  the  United  States, 
and  that  during  such  year  he  was  not  engaged 
in  the  performance  of  any  manual  labor,  except 
such  as  was  necessary  in  the  conduct  of  his 
business  as  such  merchant.  Judgment  In  re 
Li  Sing,  86  F.  896,  30  C.  C.  A.  451,  38  U.  S. 
App.  1,  affirmed.— Li  Sing  v.  Unitejl  States,  21 
S.  Ct  449,  180  U.  S.  486,  45  L.  Ed.  634. 

^=»30.   Exclusion     and     deportation     of 
Chinese. 

See  2  Cent.  Dig.  Aliens,  K  84,  92-95. 

^=:»32.  — —  Proceedings  and  review. 

See  2  Cent.  Dig.  Aliens.  §S  84.  92-95. 

There  is  nothing  in  22  Stat.  c.  126,  and  23 
Stat.  c.  220,  or  in  the  treaty  on  which  they 
are  based,  making  the  decision  of  the  customs 
officers  final,  or  ousting  the  courts  of  jurisdic- 
tion.—United  States  V.  Jung  Ah  Lung,  124  U, 
S.  621,  8  S.  Ct  663,  31  L.  Ed.  591. 

A  Chinese  person  16  years  of  age  claimed 
the  right  to  enter  the  United  States  because 
he  was  born  here^  and  hence  a  citizen.  He 
and  his  father  testified  that  he  was  born  on  a 
certain  street,  and  went  to  China  with  his 
mother  when  he  was  10  years  old ;  but  he  re- 
membered no  circumstance  of  his  early  life,  and 
knew  nothing  of  the  English  language.  The 
father,  who  worked  on  a  sewing  machine,  pro- 
duced a  so-called  "store  book,"  showing  the  pur- 
chase of  a  ticket  for  the  boy  and  his  mother; 
but  he  gave  no  particulars  of  his  life  in  San 
Francisco,  or  of  his  being  known  among  his 
neighbors  as  having  any  children.  The  boy  re'^' 
membered  nothing  but  the  names  of  three  men, 
who,  he  said,  accompanied  him  to  China,  but  he 
testified  that  his  mother  had  frequently  repeat* 
ed  these  to  him.  Held,  that  the  evidence  was 
not  sufficient  to  establish  his  citizenship.-<- 
Quock  Ting  v.  United  States.  140  U.  S.  417,  11 
S.  Ct  733,  851,  35  L.  Ed.  501. 

Act  Aug.  18,  1894  (28  Stat.  390),  provided 
that,  "in  every  case  where  an  alien  is  exclud- 
ed from  admission  into  the  United  States  under 
any  law  or  treaty  now  existing  or  hereafter 
made,  the  decision  of  the  appropriate  immigra- 
tion or  custom  officers,  if  adverse  to  the  ad- 
mission of  such  alien,  shall  be  final,  unless  re- 
versed on  appeal  to  the  secretary  or  the  treas- 
ury." Held,  that  the  authority  of  the  courts 
to  review  the  decision  of  the  executive  officers 
in  relation  to  the  exclusion  of  a  Chinaman  who 
had  formerly  conducted  business  as  a  merchant 
in  the  United  States  was  taken  away  by  this 
act— Lem  Moon  Sing  v.  United  States,  158  U* 
S.  538,  15  S.  Ct.  967,  39  L.  Ed.  1082. 

The  burden  of  establishing  by  affirmative 
proof  his  right  to  remain  in  the  United  States, 
which  is  put  upon  a  Chinaman  by  Act  Cong. 
May  5,  1892,  c.  60,  27  Stat  25  [U.  S.  Comp. 
St.  19()1,  p.  1319],  when  he  is  arrested  on  the 
ground  that  he  is  unlawfully  in  this  country,  is 
within  the  acknowledged  power  of  every  legis- 
lature to  prescribe  the  evidence  which  shall  be 
received,  and  the  effect  of  that  evidence,  in  the 
courts  of  its  own  government.  Judgment  In 
re  Li  Sing,  86  F.  896,  30  C.  C.  A.  451,  38  U. 
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S.  App.  1,  affirmed.— LI  SIdk  *.  TTnited  StHtea, 
21  S.  Ct  449,  180  V.  S.  486,  45  U  Ed.  834. 

The  dedsiOD  of  the  collector  of  customs, 
denylDg  the  privilege  of  transit  across  the  ter- 
ritor;  of  the  United  States  to  a  Chinese  citizen 
possesain^  a  tlirough  ticket  to  a  point  in  for- 
eign territory,  cannot  be  reviewed  bf  babeaa 
corpus,  since  by  the  reBulations  ot  the  treasury 
department  of  the  United  States,  authorized 
by  the  treaty  of  March  IT,  1804  (28  StaL 
1211),  with  China,  the  final  decision  as  to  per- 
mittinfc  such  trannt  was  devolved  on  that  offi- 
cer, with  no  provision  for  a  review  of  such  de- 
cision.—Fok  Tounr  Yo  v.  United  States,  22  S. 
Ct.  686.  185  U.  S.  296,  46  L.  Ed.  917;  Lee 
Goa  YUne  v.  Same,  22  8.  Ct.  690,  180  U.  S. 
306.  46  L.  Ed.  921,  afBrming  order  (C.  G.)  In 
re  Lee  Gon  Yung,  111  F.  9ta. 

A  collector  of  customs,  by  disregarding  the 
certificates  which,  by  Chinese  Riclnsion  Act 
July  B,  1884,  c.  220,  I  6.  23  Stat.  1J7  [U.  S. 
Comp.  St.  1901,  p.  1308],  are  made  evidence 
to  establish  a  right  of  entry  into  the  United 
States  on  (he  part  of  the  persona  presenting 
them,  does  not  lose  his  jurisdiction  finally  to 
determine  the  right  of  snch  persons  to  enter 
the  United  States.    Judgment,  In  re  Lee  Lung 


1108. 

The  provision  in  Chinese  Exclusion  Act 
May  S,  1802,  c.  60,  |  6,  27  Stat.  25  !U.  S. 
Comp.  St.  1901,  p.  1320],  that  Chinese  laborers 
without  certificates  may  be  "taken  before  a 
United  States  judge,"  is  satisfied  by  a  proceed- 
ing before  a  "justice,  judge,  or  commissi 
which  are  the  words  used  in  section  T' 
May  6.  1882,  c.  126.  22  Stat.  58  [U.  8. 
St  1901.  p.  1310],  section  12,  Act  July  I 
c.  220.  23  Stat,  lis  rid.],  section  13.  Ac 
13,  1888,  c.  1015,  26  Stat  478   [U,   " 

Qf        10A1         ^       -|<fl71        an.4      mi^H^n      ^        i 


St  1901, 


;  1317], 


,  Act 


p.  1320],  while  Act  March  8,  1901,  ..  , 
31  Stat.  1093  [U.  S.  Comp.  St  1901,  p, 
expressly    authorizes    the   district    attorney 
designate  the  commissioner  before  n_hom  a  Chi 


.  1121;  Chin  Ying  v.  Same,  22  S.  Ct 
896.  186  U.  S.  202,  46  L.  Ed.  1120. 

A  lack  in  the  complaint  of  positive  aver- 
ments of  the  facts  and  as  to  the  official  charac- 
ter of  the  person  making  it  does  not  deprive  a 
United  States  commissioner  of  bis  Jurisdiction 
to  determine  the  right  of  B  Chinese  laborer  to 
remain  in  the  United  States.— Id. 

The  mere  assertion  of  citizenship  cannot 
deprive  a  United  States  commissioner  of  his 
statutory  jurisdiction  to  adjudge  a  Chinese  per- 
son to  be  unlawfully  within  the  United  States, 
unless  he  "shall  establish  by  affirmative  proof, 
to  the  satisfaction  of  such  justice,  jud^e,  or 
commissioner,  bis  lawful  right  to  remain  in  the 
United   Statea."- Id. 

A  re-examination  of  the  facts  bearing  o^ 
on  the  question  whether  a  Chinese  nerson  is 
unlawfully  in  the  United  States,  which  was 
decided  in  the  affirmative  by  a  United  States 
commissioner  and  by  a  judge  of  the  district 
court  on  appeal  from  the  commissioner's  deci- 
^OD,  will  not  be  entered  upon  b;  the.  supreme 
court  on  appeal,  although  such  appeal  was  tak- 
en under  Act  March  3,  1891,  c.  551,  *  5.  26 
Stat  1085  [U.  S.  Comp.  St  1001,  p.  12921.  on 
the  ground  that  the  construction  of  a  treat; 
with  China  was  drawn  in  question,  and  the  su- 
preme court  has.  therefore,  jurisdiction  to  dis- 
pose of  the  entire  case. — Id. 

No   formal   complaint  or   pleadings  are   re- 

!uired  in  the  proceedings  under  Act  May  5, 
892,  €.  60,  27  Stat.  25  [U.  S.  Comp.  St.  1901, 
p.  1319).  as  amended  by  Act  Nov.  3, .  1893,  c. 
14,  28  SUt.  7  lU.  S.  Comp.  St  1001,  p.  1322]. 
for  the  determination  of  the  right  of  Chinese 
Uborera  to   remain  in  the  United   States.— Ah 


S3,  n  I8ap.Ct.Dls.— I>ac«  «1 

How  V.  United  SUteB,  24  a  Ct.  357,  193  D,  S. 
65,  48  L.  Ed.  619. 

A  United  States  commiasfoner  is  not,  as  a 
matter  of  law,  bound  to  be  satiaSed  by  the  tes- 
timony of  a  Chinese  laborer  that  he  was  dis- 
abled by  sickness  from  obtaining  the  certificate 
of  residence  required  by  Act  May  B.  ISK,  e.  60, 
I  6.  27  Stat  25  tU.  S.  Comp.  St  1901,  p.  1319], 
as  ameinl"il  by  Act  Nov.  3,  1893.  c.  l4,  28  Stat. 
7  lU.  S.  Comp.  St.  J901,  p.  1322],  in  order  to 
entitle  him  to  remain  in  the  United  States.— Id. 

The  written  statement  by  a  United  States 
commissioner  that  a  Chinaman  waa  brought 
before  him  charged  with  being  unlawfully  wfth- 
in  the  United  States,  and  was  adjudged  to  have 
the  right  to  remain  in  the  United  States  bf 
reason  of  bein^  a  citizen  tbereot,  is  not  evidence 
of  such  adjudication,— Id. 

Orders  for  the  deportation  of  Chinese  la- 
borers, made  on  the  sole  ground  that  they  had 
failed  to  show  that  the;  were  bona  fide  mer- 
chants within  the  meaning  of  Chinese  Exclu- 
sion Act  May  5,  1S92,  c.  60.  I  2.  27  Stat.  26 
[U.  S.  Comp.  St  1901,  p.  1319],  as  amended  by 
Act  Nov.  3,  1893,  c.  14, 28  Stat  7  [U.  S.  Comp. 
St.  1901.  p.  1322],  at  the  time  regtstraUon  waa 
required,  will  be  reversed  by  the  federal  Su- 
preme  Court,  where  that  court  is  satisfied,  from 
an  examination  of  the  record,  that  the  testi- 
mony did  establish  that  fact— Tom  Hong  v. 
United  States,  24  S.  Gt  617,  193  U.  S.  517, 
48  L.  Ed.  772. 

Federal  courts  will  not  interfere  by  ha- 
beas corpus  with  the  refusal  of  the  right  of 
entry  into  the  United  States  of  Chinese  perroos 
alleging  citiienship,  at  least  until  after  a  final 
decision  of  the  Secretary  of  Commerce  end  La- 
bor on  the  appeal  provided  for  by  Act  Aug.  18, 
1894,  c.  301,  28  Stat,  390  [U.  S.  Comp.  St 
1901,  p,  1303],  and  Act  Feb.  14,  1903,  c.  552, 
32  Stat.  826,  in  case  of  a  decision  by  tbs  im- 
migratiiHi  officers  adverse  to  the  admission  of 
an  alien.— United  States  v.  Sing  Tuck,  24  S. 
Gt  621,  194  V.  S.  191,  48  L.  Ed.  917.  revers- 
ing judgment  Sing  Tuck  v.  United  States  (O. 
C.  A,)  128  F.  592.  63  C.  C.  A,  199,  which 
reversed  order  120  F.  366. 

The  appeal  to  "the  judge  of  the  District 
Court  of  uie  district,"  authoriied  by  Act  Sept. 
13,  1888.  c.  1015.  I  13,  26  Stat  476  (U.  8. 
Comp.  St.  1901,  p.  13121,  where  a  Chinese  per- 
son has  been  convicted  before  a  United  States 
commissioner  of  being  unlawfully  in  the  United 
States,  is.  in  effect,  an  appeal  to  the  District 
Court,  and  not  to  the  district  judge  as  an  indi- 
vidual; and  the  commissioner's  transcript  and 
other  papers  pertaining  to  the  cause  may  there- 
fore be  filed  in  that  court  and  the  final  order 
of  the  judge  be  entered  as  the  final  order.of  the 
eourt~In  re  United  States,  24  S.  Ct  620,  104 
U.  S.  104.  48  L.  Ed.  031. 

The  decision  of  the  Secretary  of  Commerce 
and  Labor,  affirming  the  denial  by  the  immi- 
gration officers,  after  examination,  of  the  right 
of  a  person  of  Chinese  descent  to  enter  the 
United  States,  is  no  less  conclusive  on  the  fed- 
eral courts,  under  Act  Aug.  18,  1894.  c.  301.  | 
1.  28  Stat  372,  390  [U.  S.  Comp.  St.  1001.  p. 
1303].  in  habeas  corpus  proceedings,  when  citi- 
zenship is  the  ground  on  which  the  right  of  en- 
try is  claimed,  than  when  the  ground  is  domi- 
cile and  the  belonging  to  a  class  excepted  from 
the  exclusion  acts.— United  States  v.  Ju  Toy, 
25  S.  Ct  644,  198  U.  S.  253,  49  L.  Ed.  1040. 

A  hearing  de  novo  before  the  district  Judge 
is  contemplated  by  the  provision  of  Act  Sept. 
13,  1888,  c.  1015.  I  13,  25  Stat  478  (U.  S.  Comp, 
St  1901,  p.  1312)  aiving  a  Chinese  person  con- 
victed before  a  united  States  commissioner  ot 
being  unlawfully  within  the  United  States  the 
right  to  appeal  to  the  judge  of  the  federal  Dis- 
trict Court  tor  the  distrlct^Liu  Hop  Fong  v. 
United  States,  28  S.  Ct  573.  200  U.  S.  453.  52 
L.  Ed.  888. 

The  deportation  of  a  Chinaman  lawfully 
admitted  to  the  United  States  upon  a  student's 
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certificate,  complying  with  the  treaty  with 
China  of  December  8,  1884,  art.  3,  28  Stat. 
1210,  cannot  be  ordered  by  a  federal  District 
Court  upon  the  transcript  of  the  proceedings 
before  the  commissioner,  which  presents  merely 
such  student's  certificate  and  a  statement  that 
witnesses  were  examined,  without  any  findings, 
or  the  giving  of  any  testimony,  although  addi- 
tional separate  findings  of  the  commissioner 
were  afterwards  filed,  where  this  was  done 
without  the  order  of  the  court,  ana  there  was 
no  consent  to  a  hearing  upon  such  additional 
findings. — Id. 

Decision  of  Secretary  of  Commerce  and 
Labor,  affirming  denial  by  inspector  of  admis- 
sion of  Chinese  into  United  States,  is  under 
Act  Aug.  18,  1894,  and  Act  Feb.  14,  1903,  con- 
elusiye  unless  abuse  of  discretion  is  shown. — 
(1912)  Tang  Tun  y.  Edsell.  32  S.  Ct.  359, 
223  U.  S.  673,  56  L.  Ed.  606,  affirming  judg- 
ment (C.  C.  A.  1909)  In  re  Tang  Tun,  168  F. 
488,  9^  C.  C.  A.  644. 

Rights  of  applicant  of  Chinese  descent  for 
admission  into  the  United  States  held  not  vio- 
lated by  act  of  inspector  in  examining  the 
records  of  the  custom  house  and  requiring  ex- 
planation of  apparent  rejection.— Id. 

Inspector,  who  has  rejected  the  application 
of  a  person  of  Chinese  descent  for  admission 
into  the  United  States,  held  on  habeas  corpus 
by  such  applicant  not  guilty  of  unfair  or  im- 
proper conduct. — Id. 

Inspector,  who  had  rejected  application  of 
person  of  Chinese  descent  for  admission  into 
the  United  States,  held  not  guilty  of  improper 
conduct  in  forwarding  to  Secretary  of  Com- 
merce and  Labor  papers  found  by  examination 
of  the  records  of  other  Chinese  persons  who 
arrived  with  the  applicant,  which  records  show 
his  rejection.— Id. 

Refusal  to  admit  person  of  Chinese  descent 
into  the  United  States  on  the  ground  that  he 
was  not  bom  in  the  United  States  held  not  to 
show  a  denial  of  a  fair  hearing.— Id. 

Decision  of  appeal  from  rejection  of  appli- 
cation of  a  person  of  Chinese  descent  for  ad- 
mission into  the  United  States  held  that  of  the 
Secretary  of  Commerce  and  Labor,  though 
communicated  by  a  telegram  from  the  assist- 
ant secretary.— Id. 

Finality  of  decision  by  Secretary  of  Com- 
merce and  Labor  of  appeal  from  decision  of  in- 
spector rejecting  application  of  person  of  Chi- 
nese descent  for  admission  held  not  affected  by 
the  fact  that  the  department  held  the  case  un- 
under  consideration  for  less  than  two  days. 
-Id. 

Ehitire  case  may  be  taken  to  the  Circuit 
Court  of  Appeals  for  review,  where  the  Dis- 
trict Court  took  jurisdiction  of  habeas  corpus 
by  a  person  of  Chinese  descent  who  had  been 
refused  admission  into  the  United  States.— id. 

Advisory  authority  of  collector  of  customs 
over  enforcement  in  the  Philippine  Islands  of 
Chinese  exclusion  acts  held  not  exceeded  by 
giving  the  board  of  inquiry  right  to  determine, 
subject  to  review,  right  to  enter  under  Chinese 
exclusion  acts.— Ohieng  Ah  Sui  v.  McCoy,  36 
S.  Ct  95,  239  U.  S.  139,  60  L.  Ed.  183. 

m.  nonoRATioN. 

See  Habeas  Corpus,  ^s»2,  23. 

Conspiracy  to  import  contract  laborers,  see 
Conspiracy,  ^S933. 

Delegation  of  judicial  power  to  administrative 

.  officers,  see  Constitunonal  Law,  ^S980. 

Due  process  of  law,  see  Constitutional  Law,  ^=» 
303,  318. 

Encroachment  on  judicial  powers,  see  Constitu- 
tional Law,  «=»80,  88. 

Fees  of  district  attorney  in  deportation  pro- 
ceedings, see  District  and  Prosecuting  Attor- 
neys, 


Jurisdiction  of  circuit  courts  In  criminal  pros- 
ecutions, see  Courts,  ^=»424. 

Jury  trial,  right  to,  see  Jury,  ^=»21. 

Tax  on  immigrants  as  interference  with  com- 
merce, see  Commerce,  ^=:»72. 

Venue,  see  Criminal  Law,  ^:»113. 

^=»39«  Power  to  rsBulate  or  restrlot  im> 
aiigrA^on. 

See  2  Cent  Dig.  Aliens,  I  100. 

It  is  an  accepted  maxim  of  international 
law  that  every  sovereign  nation  has  the  power, 
as  inherent  in  sovereigntv,  and  essential  to  self-  . 
preservation,  to  forbid  the  entrance  of  foreign- 
ers within  its  dominions,  or  to  admit  them  only 
in  such  cases  and  upon  such  conditions  as 
it  may  see  fit  to  prescribe.  Chae  Chan  Ping 
V.  United  States,  130  U.  S.  581,  9  S.  Ct.  623, 
32  L.  Ed.  1068,  affirming  order  In  re  Chae 
Chan  Ping  (C.  C.)  36  F.  431.  Nishimura  Ekiu  v. 
United  States,  142  U.  S.  651,  12  S.  Ct.  336, 
35  L.  Ed.  1146.— Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  13  S.  Ct  1016,  37  L.  Ed. 
905. 

Congress  can  prohibit  admission  of  aliens 
and  regulate  their  entrance  as  is  done  b^  Act 
Feb.  20,  1907,  {  3,  providing  for  deportation  of 
any  alien  for  practicing  prostitution  within 
three  years  after  entry.— -Zakonaite  v.  Wolf,  83 
S.  Ct  31,  226  U.  S.  272,  57  L.  Ed.  218. 

^S940.   OonstltntioBal  And  staimiorj  pro* 
Tlsions. 

See  t  Cent  Dig.  AUeiiB,  9  100. 

Act  N.  Y.  May  31,  1881,  levying  a  duty  of 
one  dollar  on  ever^  alien  passenger  coming  by 
vessel  from  a  foreign  port  to  the  port  of  New 
York,  though  intended  to  secure  an  inspection 
of  passengers  with  reference  to  the  landing 
of  criminals,  paupers,  lunatics,  orphans,  or  in- 
firm persons,  subject  to  become  a  public  charge, 
is  not  an  inspection  law,  within  the  meaning  of 
Const  U.  S.  art.  1,  §  10,  cl.  2,  but  is  void,  as  a 
regulation  of  foreign  commerce.— People  of  State 
of  New  York  v.  Compagnie  Generale  Transat- 
lantique,  107  U.  S.  59,  2  S.  Ct  87,  27  L.  Ed. 
383,  affirming  judgment  (Cv  C.)  10  F.  357,  20 
Blatchf.  296. 

Act  Cong.  Au^.  3,  1882,  "to  regulate  immi- 
gration," wfiich  imposes  upon,  the  owners  of 
vessels  who  shall  bring  passengers  from  a  for- 
eign port  into  a  port  of  the  United.  States  a 
duty  of  50  cents  for  every  such  passenger  not 
a  citizen  of  this  country,  is  valid.— Edye  t. 
Robertson,  112  U.  S.  580,  6  S.  Ct  247,  28 
L.  Ed.  798,  affirming  (C.  C.)  18  F.  135,  21 
Blatchf.  460. 

Congress  had  no  power  to  enact  Act  Feb. 
20,  1907,  c.  1134,  S  3,  34  Stat  899  (U.  S.  Comp. 
St  Supp.  1907,  p.  392),  for  the  criminal  punish- 
ment of  the  mere  keeping,  maintainiiur,  support- 
ing, or  harboring,  for  the  purpose  of  prostitu- 
tion, any  alien  woman  within  three  years  after 
she  shall  have  entered  the  United  States.— Kel- 
ler V.  United  States,  29  S.  Ct  470,  213  U.  S. 
138,  53  L.  Ed.  737,  16  Ann.  Cas.  1066. 

Congress,  in  the  exercise  of  its  authority 
over  foreign  commerce  and  of  its  power  to 
regulate  immigration,  could  lawfully  enact  the 
provisions  of  Act  March  3,  1903,  c.  1012,  i  9, 
32  Stat.  1215,  which  make  it  unlawful  to  brin^ 
into  the  United  States  any  alien  afflicted  with 
a  loathsome  or  dangerous  contagious  disease, 
provide  for  the  exacting;  of  a  penalty  for  bring- 
ing in  an  alien  so  afflicted,  and  authorize  the 
refusal  of  clearance  papers  to  a  vessel  while 
any  such  fine  imposed  upon  it  remains  unpaid. 
Judgment,  International  Mercantile  Marine  Co. 
v.  Stranahan  (C.  O.  1907)  155  F.  428,  affirmed. 
— Oceanic  Steam  Nav.  Co.  v.  Stranahnn,  29  S. 
Ct  671,  214  U.  S.  320.  53  L.  Ed.  1013 ;  Inter- 
national Mercantile  Marine  Co.  v.  Same,  29  S. 
Ct.  678,  214  U.  S.  344,  53  L.  Ed.  1024. 
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Proceedings  resulting  in  deportation  under 
Act  Feb.  20,  1907,  as  amended  by  Act  March 
26,  1910,  held  constitutional.— Low  Wah  Suey 
V.  Backus,  32  S.  Ct  734,  225  U.  S.  460,  56  L. 
Ed.  1165. 

Act  Feb.  20,  1907,  §  3,  for  deportation  of 
aliens  for  practicing  prostitution,  held  constitu< 
tional— Zakonaite  v.  Wolf,  33  S.  Ct.  31,  226 
U.  S.  272,  57  L.  Ed.  218. 

Police  power  of  the  state  is  not  unconstitu- 
tionally interfered  with  by  Act  Feb.  20.  1907, 
§  3,  for  deportation  of  aliens  for  practicing 
prostitution  within  three  years  after  entry  be- 
cause giving  federal  authorities  power  to  try 
an  immigrant  for  violation  of-  the  penal  laws 
of  the  state. — Id. 

Congress  could  constitutionally  provide  by 
Act  Feb.  20,  1907,  §  3,  as  ame^i^Jed  by  Act 
March  26,  1910.  f  2,  for  deportation  of  any 
alien  woman  practicing  prostitution  after  entry 
into  United  States.— Bugajewitz  v.  Adams,  33 
S.  Ct.  607,  228  U.  S.  585,  57  L.  Ed.  978; 
Schwartz  v.  Same,  33  S.  Ct.  609,  228  U.  S. 
592,  57  L.  Ed.  980 ;  Weiner  v.  Same,  Id. 

^=:»41.  In&niiKratlon  olBoers. 

See  2  Cent.  Dig.  Aliens,  §S  101-104. 

^=»42.  ^^-^  Appointment   and    qnalilloa- 
tlon. 

See  2  Cent.  Dig.  Aliens,  {  101. 

Inspectors  of  immigration,  under  Act  March 
.1,  1891,  c.  551,  are  to  be  appointed  by  the  secre- 
tary of  the  treasury,  and  not  by  the  superin- 
tendent of  immigration. — Nishimura  Ekiu  v. 
Unite<l  States,  142  U.  S.  651,  12  S.  Ct.  336, 
35  L.  Ed.  1146. 


^-~  Powers,  duties,  and  prooeed- 
infi:s. 

See  2  Cent.  Dig.  Aliens,  Sfi  102-104. 

The  provision  that  inspectors  of  immigra- 
tion and  their  assistants  *'shall  have  power  to 
administer  oaths,  and  to  take  and  consider  tes- 
timony touching  the  rights  of"  aliens  to  enter 
the  United  States,  *'all  of  which  shall  be  entered 
of  record,"  does  not  require  inspectors  to  take 
suth  testimony.  They  may  decide  the  question 
of  the  right  to  land  upon  their  own  inspection 
and  examination. — Nishimura  £%iu  v.  United 
States,  142  U.  &  651,  12  S.  Ct.  336,  35  L.  Ed. 
1146. 

The  courts  have  no  power  to  review  the 
action  of  an  inspector  of  immigration  in  refus- 
ing to  allow  an  alien  to  land,  as  within  the 
class  excluded  by  Act  March  3,  1891,  c.  551. 
Section  13,  which  provides  that  the  circuit  and 
district  courts  of  the  United  States  are  "in- 
vested with  full  and  concurrent  jurisdiction  of 
all  causes,  civil  and  criminal,  arising  under 
any  of  the  provisions  of  this  act,"  only  refers 
to  actions  for  penalties  under  sections  3  and  4, 
and  indictments  for  misdemeanors  under  sec- 
tions 6,  8,  and  10.— Id. 

Rules  of  Secretary  of  Commerce  and  Labor 
governing  deportation  of  alien  inmates  of 
houses  of  prostitution  are  not  so  arbitrary  as 
to  be  beyond  his  power,  under  Act  Feb.  20, 
1907,  as  amended  by  Act  March  26,  1910.— 
Tx)w  Wah  Suev  v.  Backus,  32  S.  Ct.  734,  225 
U.  S.  460,  56  L.  Ed.  1165. 

^=»45.  Imnilgrants  ezolnded. 

See  2  Cent.  Dig.  Aliens.  SS  105-111. 


— *  I«iable    to   beoon&e    a    pnbllo 
charge. 

See  2  Cent.  Dig.  Aliens,  S  107. 

Japanese  subjects,  who  are  "paupers  or 
persons  likely  to  become  a  public  charge,"  and 
are  therefore  forbidden  to  enter  the  TJnited 
States  by  Immigration  Act  March  3,  1891,  26 
Stat.  1085,  c.  551  [U.  S.  Comp.  St.  1901,  p. 
12941,  are  not  given  such  right  of  entry  by  the 
provision  of  the  treaty  of  March  21,  1895,  with 
Japan,  that  the  citizens  or  subjects  of  each  of 


the  two  countries  shall  liave  **full  liberty  to  en- 
ter, travel,  or  reside  in  any  part  of  the  ter- 
ritories of  the  other  country,"  especially  since 
such  treaty  expressly  excepts  from  its  opera- 
tion any  ordinance  or  regulation  relating  to 
"police  and  public  security." — Kaoru  Yamataya 
V.  Fisher,  23  S.  Ct.  611,  189  U.  S.  86,  47  L. 
Ed.  721. 

Alien  immigrants  cannot  be  deported  under 
Act  Feb.  20,  1907,  §  2,  as  amended  by  Act 
March  26,  1910,  §  1,  as  likely  to  become  a  pub- 
lic charge  because  the  labor  market  is  over- 
stocked.—Gegiow  V.  Uhl,  36  S.  Ct.  2,  239  U. 
S.  3,  60  L.  Ed.  114,  reversing  order  United 
States  ex  rel.  Gegiow  v.  Same,  215  F.  573,  131 
C.  C.  A.  641. 

^s»50.  —  Imported  nnder  contracts  to 
labor. 

See  2  Cent.  Dig.  Aliens,  SS  108-110. 

Although  the  alien  contract  labor  law  (23 
Stat.  332)  prohibits  the  importation  of  *'any" 
foreigners  under  contract  to  perform  "labor  or 
service  of  any  kind,"  yet  it  does  not  apply  to 
one  who  comes  to  this  country  under  contract 
to  enter  the  service  of  a  church  as  its  rector. 
36  F.  303,  reversed.— Rector,  etc.,  of  Holy 
Trinity  Church  v.  United  'States,  143  U.  S,  457. 
12  S.  Ct.  511,  30  L.  Ed.  226. 

A  foreigner  under  contract  to  come  to  the 
United  States  to  work  as  chemist  on  a  sugar 
plantation  is  a  person  belonging  to  a  recogniz- 
ed profession,  within  the  meaning  of  Act  March 
3,  1891,  excepting  such  persons  from  the  opera- 
tion of  Act  Feb.  26,  1885,  prohibiting  the  im- 
portation of  aliens  under  contract  to  perform 
labor.— United  States  v.  Laws,  163  U.  S.  258, 
16  S.  Ct.  998,  41  L.  Ed.  151. 


^-~  Prostitntlon. 

See  2  Cent  Dig.  Aliens,  S  HI. 

An  alien  woman,  found  in  a  disorderly 
house  within  three  years  after  her  return  to 
fhe  United  States  following  temporary  absence 
abroad,  may  be  deported  under  Act  Feb,  20, 
1907,  §§  2,  3.— Lapina  v.  Williams,  34  S.  Ct. 
196,  232  U.  S.  78,  58  L.  Ed.  515,  affirming 
judgment  Ex  parte  Hoffman,  179  F.  839,  103 
C.  C.  A.  327. 

^=»52.  Detention   and   retnm   of  imnii- 
grants. 

See  t  Cent  Dig.  Aliens,  8  112. 

^c:»53^  —  In  general. 

See  2  Cent  Dig.  Aliens,  S  112. 

An  alien  immigrant  detained  by  the  collector 
of  the  port  of  San  f^rancisco  on  report  of  the 
state  commissioner  of  immigration  that  she 
came  within  the  excluded  class,  under  Act  Aug. 
3,  1882,  c.  376,  was  placed  in  a  mission  house 
as  a  more  suitable  place  than  the  steamship, 
pending  the  decision  of  the  question  of  her 
iright  to  land,  and  was  kept  there,  by  agree- 
ment between  her  attorney  and  the  attorney 
for  the  United  States,  until  Bnal  judgment  upon 
a  writ  of  habeas  corpus.  Held,  that  placing  her 
in  such  mission  left  her  in  the  same  position, 
as  far  as  regarded  her  right  to  land,  as  if  she 
had  never  been  removed  from  the  steamship. 
-Nishimura  Ekiu  v.  United  States,  142  U.  S. 
651,  12  S.  Ct.  336,  35  L.  Ed.  1146. 

Aliens  of  the  excluded  class  are  nqt  pro- 
tected from  deportation  by  the  executive  oflB- 
cers  of  the  government,  because  they  have  ef- 
fected an  entry  into  the  United  States,  in  view 
of  the  power  given  the  Secretary  of  the  Treas- 
ury by  Act  Oct  19,  1888,  25  Stat.  566,  c.  1210 
[U.  S.  Comp.  St.  1901,  p.  12941,  if  satisfied  that 
an  immigrant  has  been  allowed  to  land  con- 
trary to  law,  to  cause  his  deportation  at  any 
time  within  a  year  after  the  landing,  which 
power  was  again  substantially  conferred  by  the 
provision  of  Act  March  3,  1891,  §  11,  26  Stat. 
1086,  c.  551  [U.  S.  C^omp.  St  1901,  p..  12991, 
that  an  alien  immigrant  may  be  sent  out  of  the 
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country,  "as  provided  by  law,**  at  any  time 
within  a  year  after  his  illegal  entry  into  the 
United  States.— Kaoru  Yamataya  v.  Fisher,  23 
S.  Ct  611,  189  U.  S.  86,  47  L.  Ed.  721. 

An  alien  domiciled  some  six  years  in  the 
United  States,  who  departs  for  a  brief  period, 
and  on  re-entering  brings  an  alien  with  him 
for  immoral  purposes,  subjects  himself  to  the 
operation  of  the  clauses  of  Immigration  Act 
Feb.  20,  1907,  as  amended  by  Act  March  26, 
1910,  relating  to  the  exclusion  and  deportation 
of  aliens  as  if  he  had  had  no  previous  resi- 
dence in  the  country. — Lewis  v.  Frick,  34  S. 
Ct  488,  233  U.  S.  291,  58  L.  Ed.  967,  af- 
firming judgment  195  F.  693,  115  G.  G.  A.  493. 

An  alien,  though  not  previously  convicted  of 
importing  an  alien  for  immoral  purposes  under 
Immigration  Act  Feb.  20,  1907,  §  3,  as  amend- 
ed by  Act  March  26,  1910,  S  2,  may  be  deport- 
ed under  the  other  provisions  of  the  immigra- 
tion act  enumerating  in  section  2  the  classes 
of  aliens  which  should  be  excluded  and  in  sec- 
tions 20  and  21  providing  for  deportation  of 
any  alien  entering  or  found  in  the  United 
States  in  violation  of  law.— Id. 

Russia,  not  Ganada,  is  the  country  to  which 
should  be  deported,  under  Immigration  Act 
Feb.  20,  1907,  if  20,  21,  an  aUen  who,  six 
years  after  coming  to  the  United  States  from 
Russia,  his  native  land,  enters  Ganada  and  im- 
mediately re-enters  the  United  States  bringing 
an  alien  for  immoral  purposes,  the  three  years' 
period  prescribed  by  these  sections  for  the  re- 
turn of  an  alien  limiting  only  the  authority  to 
deport,  and  the  legislative  intent  shown  by  sec- 
tion 35  being  that  aliens  subject  to  deportation 
shall  be  taken  to  trans-Atlantic  or  trans-Pa- 
cific ports  if  they  came  thence,  rather  than  the 
foreign  territory  on  this  continent,  though  it 
may  have  been  crossed  on  the  way  to  this  coun- 
try.—Id. 

^=>54«  —  Proceedings  and  Tewitrw, 

See  2  Cent.  Dig.  Alieni,  i  112. 

Executive  officers  of  the  United  States  gov- 
emment  were  not  invested,  by  the  provisions  of 
Act  Oct.  19,  1888,  26  Stat.  566,  c.  1210  [U.  S. 
Gomp.  St.  1901,  p.  1294]  and  Act  March  3, 
1891,  26  Stat  1085,  c.  551  [U.  S.  Gomp.  St. 
1901,  p.  1294],  for  the  deportation  of  aliens 
of  excluded  classes  within  a  year  after  their  il- 
legal entry,  with  the  power  arbitrarily  to  deport 
an  alien  who  has  entered  the  country  and  has 
become  subject  in  all  respects  to  its  jurisdiction 
and  a  part  of  its  population,  without  giving 
him  an  opportunity  to  be  heard  upon  the  ques- 
tion involving  his  right  to  be  and  remain  in  the 
United  States.— Kaorn  Yamataya  v.  Fisher,  23 
S.  Ct  611,  189  U.  S.  86,  47  L.  Ed.  721.^ 

Federal  courts  will  not  intervene  by'  habeas 
corpus  to  prevent  the  deportation  by  the  ex- 
ecutive officers  of  the  government,  under  the 
authority  of  Act  Oct.  19,  1888,  25  Stat.  566,  c. 
1210  [U.  S.  Gomp.  St  1901.  p.  12^,  and  Act 
March  3.  1891,  26  Stat.  1085,  c.  S51  [U.  S. 
Gomp.  St.  1901,  p.  1294].  of  an  alien  found  to 
be  one  of  the  excluded  class,  where  such  alien 
had  notice,  though  not  a  formal  one,  of  the  in- 
vestigation instituted  for  the  purpose  of  ascer- 
taining whether  she  was  legally  in  the  United 
States,  and  was  not  denied  an  opportunity  to 
be  heard,  although  she  pleads  a  want  of  knowl- 
edge of  the  English  language,  preventing  her 
from  understanding  the  nature  and  import  of 
the  questions  propounded  to  her,  and  that  the 
investigation  made  was  a  "pretended"  one,  and 
that  she  did  not  at  the  time  know  that  it  had 
reference  to  he^  deportation. — ^Id. 

The  second  hearing  before  a  board  of  spe- 
cial inquiry,  as  a  result  of  which  a  deportation 
of  certain  British  aliens  was  ordered,  could  be 
directed  by  the  Secretary  of  Gommerce  and  La- 
bor, acting  under  the  authority  conferred  upon 
him  by  Act  March  3,  1903,  c.  1012,  §  21,  32 


Stat  1218  [U.  S.  Gomp.  St  Supp.  1905,  p. 
284],  to  deport,  within  three  years  after  land- 
ing or  entry,  an  alien  found  to  be  unlawfully 
within  the  United  States,  although  the  first 
decision  of  the  board  of  inquiry,  at  the  time  of 
landing,  was  unanimously  in  favor  of  the  im- 
migrants, and  such  decision  is,  by  the  express 
provisions  of  section  25,  declared  to  be  final. 
Judgment  136  F.  734,  69  G.  G.  A.  386,  afllrmed. 
—Pearson  v.  Williams,  26  S,  Gt  608,  202  U. 
S.  281,  50  L.  Ed.  1029. 

Findings  of  fact  based  on  an  order  of  the 
Secretary  of  Gommerce  and  Labor  for  deporta- 
tion under  Act  Feb.  20,  1907,  §  3,  of  an  alien 
for  practicing  prostitution  within  three  years 
after  her  entry,  are  not  subject  to  review  by  the 
courts.— Zakonaite  v.  Wolf,  33  S.  Gt  31,  226 
U.  S.  272,  57  L.  Ed.  218. 

Effect  of  Act  March  26,  1910,  t  2,  strik- 
ing out  limitation  of  three  years  in  provision 
of  Act  Feb.  20,  1907,  }  3,  for  deportation  of. 
any  alien  woman  practicing  prostitution  after 
entry  into  the  United  States,  is  not  changed 
because  amendatory  act  still  refers  to  sections 
20  and  21  of  the  earlier  act  as  governing  de- 
portation, though  those  sections  provide*  for 
taking  custody  of  aliens  subject  to  removal 
within  three  years. — Bugajewitz  v.  Adams,  33 
S.  Gt  607,  228  U.  S.  585,  57  L.  Ed.  978; 
Schwartz  v.  Same,  33  S.  Gt  609.  228  U.  S.  592, 
57  lib  Ed.  980;    Wciner  v.  Same,  Id, 

Findings  of  the  Secretary  of  Gommerce  and 
Labor  in  proceedings  for  deportation  of  an 
alien  that  the  latter  imported  a  woman  for 
immoral  purposes  into  the  United  States  is  bind- 
ing on  the  courts  if  there  was  evidence  to  sup- 
port it.— Lewis  v.  Ffick,  34  S.  Gt  488,  233  U. 
S.  291,  58  L.  Ed.  967,  affirming  judgment  195 
F.  693,  115  G.  G.  A  493. 

An  acquittal  under  an  indictment  charg- 
ing an  alien  with  the  importation  of  another 
alien  for  immoral  purposes,  contrary  to  Immi- 
gration Act  Feb,  20.  1907,  S  3,  as  amended  by 
Act  March  26,  1910,  S  2,  is  not  res  judicata 
in  a  proceeding  before  the  department  of  com- 
merce and  labor  to  deport  such  alien,  under 
sections  20  and  21  of  the  Immigration  Act,  be- 
cause he  had  brought  an  alien  for  immoral 
purposes  into  the  United  States.— Id. 

The  conclusiveness  of  decisions  of  immigra- 
tion officers  under  Act  Feb.  20,  1907,  §  25, 
is  conclusiveness  on  matters  of  fact,  not  on 
questions  of  law. — Gegiow  ▼.  Uhl,  36  S.  Gt  2, 
239  U.  S.  3,  60  L.  Ed.  114,  reversing  order 
T'nited  States  ex  rel.  Gegiow  v.  Same,  215  F. 
573,  131  G.  G.  A.  641. 

^S955.  Offenses      asainst      immlgTation 
laws. 

'     See  2  Cent.  Dig.  Alieos,  K  U3-116. 


•»-*    Unlawful    importation    and 
harliorinK. 

See  2  Cent  Dig.  Aliens.  9S  113-U6. 

The  ordinary  case  of  a  sailor  deserting 
while  on  shore  leave  is  not  comprehended  by  the 
provisions  of  Immigration  Act  March  3,  1903, 
c.  1012,  §  18,  32  Stat.  1213,  1217,  making  it  the 
duty  of  any  officer  in  charge  of  any  vessel  bring- 
ing an  alien  to  the  United  States  to  adopt  pre- 
cautions to  prevent  the  landing  of  such  alien  at 
any  time  or  place  other  than  that  designated 
bv  the  immigration  officers,  and  punishing  him 
if  he  lands  or  permits  to  land  any  alien  at  any 
other  time  or  place,  notwithstanding;  the  omis- 
sion from  this  section  of  the  word  "immigrant,*' 
which  had  followed  the  word  "aliPn"  m  the 
earlier  acts.  Judgment  (G.  G.  A.)  152  F.  1,  81 
C.  G.  A.  197,  reversed.- Taylor  v.  United  States, 
28  S.  Gt.  53,  207  U.  S.  120,  52  L.  Ed.  130; 
Schrotter  v.  United  States,  157  F.  1005,  85 
G.  G.  A.  679. 

The  fact  that  an  alien  seaman  deserting 
while  on  shore  leave  was  a   stowaway   under 
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order  of  deportation  does  not  bring  the  case 
within  the  provisions  of  Immigration  Act  March 
3,  1903.  c  1012,  S  18,  32  Stat.  1213,  1217,  mak- 
ing it  the  duty  of  an^  officer  in  charge  of  any 
vessel  bringing  an  alien  to  the  United  States 
to  adopt  precautions  to  prevent  the  landing  of 
such  alien  at  any  time  or  ^lace  other  than  that 
designated  by  the  immigration  officers,  and  pun- 
ishing him  if  he  lands  or  permits  to  land  any 
alien  at  any  other  time  or  place.— Id. 

The  importation  of  an  alien  woman  into 
the  United  States  in  order  that  she  may  live 
with  the  person  importing  her  as  his  concubine 
is  for  an  immoral  purpose,  within  the  meaning 
of  Act  Feb.  20.  1907,  c.  1134.  34  Stat.  898  (U. 

5.  Comp.  St.  Supp.  1907,  p.  389),  making  it  a 
crime  against  the  United  States  to  import  alien 
women  for  the  purposes  of  prostitution  or  for 
any  other  immoral  purpose.  Judgment  (O.  O. 
1907)  155  F.  938,  reversed.— United  States  v. 
Bitty.  28  S.  Ct.  396,  208  U.  S.  393,  52  L.  E3d. 
543. 

The  requirement  of  Act  June  25,  1910,  § 

6,  in  connection  with  Act  July  25,  1902,  that 
every  person  harboring  an  alien  prostitute  shall 
file  jt  statement  with  the  Commissioner  General 
of  Immigration,  is  not  confined  to  persons  who 
have  anything  to  do  with  the  bringing  in  of 
such  alien.— United  States  v.  Portale,  35  S.  Ct. 
1,  235  U.  S.  27,  59  L.  Ed.  111. 

^=:»57.  —  JAahiiitj  of  Teasel,  owner,  or 
master. 

See  2  Cent.  Dig.  Aliens.  9  114. 

Shipowners  who  have  wrongfully  brought 
aliens  into  the  United  States,  and  have  re- 
ceived them  back  on  botfrd  the  vessel  for  de- 
portation, are  not  made  absolute  insurers  of 
the  return  of  the  immigrants  to  the  port  from 
whence  they  came,  by  Act  March  3,  1891,  c. 
551.  1 10,  26  Stat.  1084  [U.  S.  Comp.  St  1901, 
p.  1299],  punishing  as  a  misdemeanor  the  '*neg- 
lect*'  to  detain  the  persons  so  received,  or  to 
return  them  to  that'  port ;  but  nothing  more  is 
required  than  a  faithful  and  careful  effort  to 
carry  out  the  duty  so  imposed.  Judgment 
125  F.  596,  60  C.  C.  A.  428,  reversed.— H, 
Hackfeld  &  Co.  v.  United  States,  25  S.  Ct.  456, 
197  U.  S.  442.  49  L.  Ed.  826. 

A  foreign  steamship  company  lawfully  col- 
lecting in  Germany  return  passage  money  from 
emigrants  embarking  for  New  York  violates  Im- 
migration Act  Feb.  20.  1907,  c.  1134.  §  19,  34 
Stat.  904  (U.  S.  Comp.  St.  Supp.  1909,  p.  458), 
prohibiting  any  charge  for  return  of  aliens  un- 
lawfully brought  into  the  United  States.— (1912) 
United  States  v.  Nord  Deutscher  Lloyd,  32  S. 
Ct.  244,  223  U.  S.  512,  56  L.  Ed.  531,  reversing 

judgment  (C.  C.  1911)  186  F.  391. 

• 

^=:>58.  Aotions  for  penalties  vmder  Im- 
Btlsratiom  laws. 

See  2  Cent.  Dig.  Aliens.  8S  118.  114. 

The  penalty  incurred  under  Act  March  3, 
1903.  c.  1012,  §§  4,  5.  32  Stat.  1214.  for  inducing 
an  alien  to  migrate  to  the  United.  States  for  the 
purpose  of  performing  labor  there,  may  be  re- 
covered by  a  civil  action  of  debt  brought  by  the 
United  States.- Hepner  v.  United  States,  29 
S.  Ct  474,  213  U.  S.  103,  53  L.  Ed.  720,  27 
L.  B.  A.  (N.  S.)  739,  16  Ann.  Cas.  960. 

The  court  may  direct  a  verdict  for  the 
government  plaintiff  in  an  action  for  the  pen- 
alty incurred  under  Act  March  3,  1903,  c.  1012, 
%i  4,  5,  32  Stat.  1214,  for  inducing  an  alien 
to  migrate  to  the  United  States  for  the  purpose 
of  performing  labor  there,  where  unaisputed 
testimony  shows  that  defendant  has  committed 
the  offense  out  of  which  the  cause  of  action 
arises. — Id. 

The  enforcement  of  the  exaction  of  $100 
which  the  Secretary  of  Commerce  and  Labor  is 
authorized  by  Act  March  3,  1903,  c.  1012,  S  9, 
32  Stat.  1215,  to  impose  for  violations  of  ita 

Srovisions    against    bringing    into    the    United 
tates  aliens  afflicts  with  loathsome  or  danger- 


ous contagious  diseases,  is  not  necessarily  gov- 
erned by  the  rules  controlling  in  criminal  prose- 
cutions merely  because  such  exaction  is  a  pen- 
alty. Judgment,  International  'Mercantile  Ma- 
rine Co.  V.  Stranahan  (C.  C.  1907)  155  F.  428, 
affirmed.— Oceanic  Steam  Nav.  Co.  v.  Strana- 
han. 29  S.  Ot.  671,  214  U.  S.  320,  53  L.  Ed. 
1013;  International  Mercantile  Marine  Co.  v. 
Same,  29  S.  Ct.  678,  214  U.  S.  844,  53  L.  Ed. 
1024. 

Violation  by  defendant  of  the  contract  labor 
provisions  of  AHen  Immigration  Act  Feb.  20, 
1907,  §  4,  need  not  be  established  beyond  a 
reasonable  doubt  in  an  action  of  debt  by  the 
United  States  under  section  5  to  recover  the 
penalty  incurred;  a  reasonable  preponderance 
of  the  proof  being  sufficient,  though  the  /statute 
denominated  the  violation  a  misdemeanor.— 
United  SUtes  v.  Regan,  34  S.  Ct.  213,  232  U. 
S.  37,  58  L.  Ed.  494 ;  reversing  judgment  203 
F.  433,  121  C.  C.  A.  543. 

Action  of  debt  by  the  United  States  to  re- 
cover penalty  for  violation  of  the  Contract 
Labor  Provisions  of  Act  Feb.  20,  1907,  S  4, 
is  a  civil  action,  and  the  court  may  permit  the 
government  to  read  depositions  of  absent  wit- 
nesses and  may  also  instruct  to  return  ver- 
dict for  the  government. — Grant  Bros.  Const. 
Co.  V.  United  States,  34  S.  Ct.  452,  232  U.  S. 
647,  58  L.  Ed.  776,  affirming  judgment  114  P. 
955,  13  Ariz.  388. 

A  determination  by  an  immigration  board 
that  certain  persons  were  aliens  is  admissible  in 
action  of  debt  to  recover  prescribed  penalty  for 
violating  the  contract  labor  provisions  of  Act 
Feb.  20,  1907,  S  4.— Id. 

A  separate  penalty  is  incurred  for  each  alien 
whose  simultaneous  importation  is  solicited  con* 
trary  to  Act  Feb.  20,  1907,  §§  4,  5.— Id. 

Costs  are  properly  awarded  to  the  govern- 
ment against  unsuccessful  defendant  in  action 
of  debt  to  recover  for  violation  of  Act  Feb.  20, 
1907.  S  4.-Id. 

4=»59.  OrimiBal  proseoutloiui  m&der  is- 
misrAtioii  laws. 

eee  2  Cent.  Dig.  Aliens.  S8  116,  UC 

Congress,  by  providing  in  the  immigration 
act  (Act  Feb.  20,  1907,  c.  1134,  §  5,  34  Stat. 
900  lU.  S.  Comp.  St.  Supp.  1907,  p.  393]),  a 
civil  action  for  the  recovery  of  a  penalty  in 
case  of  a  violation  of  section  4  of  that  act,  mak- 
ing It  a  misdemeanor  to  assist  or  encourage  the 
importation  of  alien  contract  laborers,  di«}  not 
preclude  a  prosecution  by  indictment  to  entorce 
such  penalty.— United  States  v.  Stevenson,  30 
S.  Ct.  35,  215  U.  S.  190,  54  L.  Ed.  153. 

*     IV.  NATUBAIiIZATION. 


Clerks*  fees,  see  Clerks  of  Courts,  ^s»35. 
Right  to  jury  trial,  see  Jury,  4=»14. 


turm 


Power  to  naturalise  and 
of  rlffltt  in  s^neral* 

See  2  Cent.  Dig.  Aliens.  U  U7.  118. 

The  right  to  naturalization  under  Rev.  St. 
§«  2165-2170  (U.  S.  Comp.  St  1901.  pp.  1329- 
1333)  was  conferred  on  such  aliens  only  as  con- 
templated continuance  of  a  residence  already 
established  in  the  United  States.— Lnria  v. 
United  States,  34  S.  Ct.  10,  231  U.  S.  9.  58 
L.  Ed.  101,  affirming  decree  (D.  C.)  United 
States  V.  Luria,  184  F.  643. 

^S963«  Minor  residents. 

See  2  Cent  Dig.   Aliens,   if  126.   127. 

Where  a  foreigner  takes  the  oath  declaring 
an  intention  to  become  a  citizen,  while  his  son 
is  yet  a  minor,  and  the  son,  on  coming  of  age, 
votes  at  an  election  under  the  erroneous  be- 
lief that  his  father  has  completed  his  naturali- 
zation, and  soon  afterwards  removes  to  a  dis- 
tant territory,  and  for  many  years  endures  all 
the  privations  and  dangers  of  frontier  life,  votes 
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at  elections,  is  elected  to  office,  takes  an  oath 
to  support  tne  constitution  of  the  United  States, 
and  takes  part  in  the  formation  of  a  state  con- 
stitution and  goyemment,  he  is  entitled  to  the 
benefit  of  his  father's  declaration  of  intention 
in  the  same  manner  as  if  he  himself  had  made 
the  declaration ;  and  where  the  territorial  laws 
and  the  new  state  constitution,  with  the  sanc- 
tion of  congress,  confer  political  privileges  upon 
foreigners  who  haTe  made  such  declaration,  he 
will  be  considered  as  belonging  to  that  class, 
and  on  the  admission  of  the  state  will  become 
a  dtisen  of  the  United  State8.~Bojd  ▼.  State  of 
Nebraska,  143  U.  S.  135,  12  S.  Ct.  375,  36  L. 
Ed.  103,  reversing^ judgment  State  y.  Boyd,  31 
Neb.  682,  48  N.  W.  739,  51  N.  W.  602. 


67*  Jmrisdiotlun  of  eovrts* 

See  2  Cent  Dig.  Aliens,  91  Ul-137. 

Congress,  in  tiie  exercise  oi  its  power  un- 
der Const.  U.  S.  art.  1,  S  8,  cL  4,  to  establish 
a  uniform  rule  of  naturalisation,  may  confer 
jurisdiction  upon  the  courts  of  a  state  of  natu- 
ralisation proceedings  involving  admission  te 
dtisenship  in  the  United  States,  and  may  con- 
stitutionally provide  for  the  punishment  of  false 
swearing  in  such  a  proceeding.— Holmgren  v. 
United  SUtes,  30  S.  Ct.  588,  217  U.  S.  509, 
54  U  Ed.  861,  19  Ann.  Cas.  778,  affirming 
judgment  156  F.  439,  84  C.  C.  A.  301.' 

•s»69.  Seoord,  eerttftefttOy  and  evldeaee. 

3  Cent.  Dig.  Aliens,  88  147-163. 


When  no  record  can  be  produced  showing 
the  naturalisati(«  of  a  foreigner,  naturalisa- 
tion may  be  inferred  from  the  fact  that  for  a 
long  time  he  voted,  held  office,  and  exercised  all 
the  rights  and  privileges  of  a  dtisen.— Boyd  v. 
SUte  of  Nebraska,  143  U.  S.  135, 12  S.  Ct.  875, 
36  L.  Ed.  103,  reversing  judgment  State  v.  Boyd, 
31  Neb.  682,  48  N.  W.  739,  51  N.  W.  602. 

A  judgment  of  naturalization  which  has 
never  been  recorded,  or,  if  recorded,  the  record 
of  which  has  been  lost,  cannot  be  entered  by  a 
common-law  court  nunc  pro  tunc,  33  years 
after  its  rendition,  when  no  entry  or  memoran- 
dum appeared  upon  the  record  or  files  at  the 
time  the  original  judgment  is  supposed  to  have 
been  rendered,  espedallv  where  the  declaration 
of  intention  was  made  before  another  court,  in 
another  state,  and  the  territorial  court  which 
is  alleged  to  have  entered  the  judgment  has  it- 
self been  abolished  and  a  state  court  substituted 
in  its  place.  Judgment  38  Ct.  CI.  10,  affirmed. 
— Gagnon  v.  United  States,  24  S.  Ct  510,  193 
U.  S.  451,  48  L.  Ed.  745. 


OperatloH  and  eff  eet* 

See  2  Cent  Dig.  Aliens,  88  146,  161,  164-lfiO. 

When  a  foreigner  takes  the  oath  declaring 
an  intention  to  become  a  citizen  of  the  United 
States,  his  minor  sons  thereby  acquire  an  incho- 
ate status  as  citizens;  and,  if  they  attain 
majority  before  their  father  completes  his  nat- 
uralization, that  status  is  capable  of  being  con- 
verted into  complete  citizenship  by  other  means 
than  the  direct  application  provided  for  by  the 
naturalization  laws. — ^Boyd  v.  State  of  Nebraska, 
143  U.  8.  135,  12  S.  Ot.  375.  36  L.  Ed.  103,  re- 
versing judgment  State  v.  Boyd,  81  Neb.  682, 
48  N.  W.  739,  51  N.  W.  602. 

An  alien's  incapacity  to  hold  land  is  remov- 
ed by  naturalization  bdore  judgment  rendered 
in  proceedings  on  adverse  claim  to  a  patent. — 
Manuel  v.  Wulff,  152  U.  S.  505,  14  S.  Ct.  651, 
38  Lb  Ed.  582,  reversing  judgment  Wulil  v. 
Manuel,  9  Mont  276,  279,  286,  23  P.  723. 

An  alien  minor  child  who  has  never  dwelt 
ia  the  United  States,  is  not  when  coming  to 
join  a  naturalized  parent,  exempt  from  the  pro- 
viiien  of  Act  March  3,  1903,  a  1012,  {  2,  32 
Stat  1213  [U.  8.  Comp.  St  Supp.  1905,  p.  274], 


debarring  aliens  from  landing  if  they  are  afflicted 
with  a  dangerous  contagious  disease,  on  the 
theory  that  she  was  invested  with  citizen- 
ship by  virtue  of  the  declaration  of  Rev.  St 
U.  S.  I  2172  [U.  S.  Comp.  St  1901.  p.  1334]. 
that  minor  children  of  naturalized  citizens  shall, 
if  "dwelling  in  the  United  States,"  be  considered 
as  citizens  thereof.— Zartarian  v.  Billings,  27  S. 
Ct  182,  204  U.  8.  170,  51  L.  Ed.  428. 

^=^71)il   [New,    Tol*   7   Key-No.   SeiriesJ* 
OAneellatloii  of  eertifloate. 

See  2  Cent  Dig.  Aliens.  8  148. 

Certificate  of  naturalization  may  be  can- 
celed under  Act  June  29,  1906,  f  15,  as  fraud- 
ulentiy  and  illegally  procured. — Johannessen  v. 
United  States,  32  S.  Ct  613,  225  U.  S.  227, 
56  L.  Ed.  1066. 

Naturalization  certificates  issued  prior  or 
subsequent  to  Act  Jupe  29,  1906,  are  by  section 
15  of  that  act  made  liable  to  im];>eachment 
when  fraudulentiy  procured.— Id. 

The  sufficiency  of  a  petition  in  a  proceed- 
ing under  Act  June  29,  1906,  §  15,  to  cancel 
a  naturalization  certificate,  to  tender  the  is- 
sue of  fraud,  cannot  be  raised  for  the  first 
time  on  appeal.— Luria  v.  United  States,  34  S. 
Ct  10,  231  U.  S.  9,  58  li.  Ed.  101,  affirmine 
decree  (D.  C.)  United  States  t.  Luria,  184  F. 
643. 

The  express  declaration  in  Act  June  29, 
1906,  i  15,  maUng  naturalization  certificates  im- 
peachable when  Ulegally  procured,  that  the  sec- 
tion shall  apply  to  certificates  issued  under  prior 
laws,  makes  applicable  to  such  certificates  the 
provisions  of  the  second  paragraph  of  that  sec- 
tion dealing  with  the  effect  of  a  permanent  res- 
idence in  a  foreign  country  wiinin  five  years 
after  securing  the  certificate,  though  the  para- 
graph was  inserted  by  way  of  amendment.— Id. 

Congress  had  power  to  provide  in  Act  June 
29,  1906,  S  15,  for  cancellation  after  notice  and 
hearing  of  certificates  illegally  procured.— Id. 

Constitutional  rights  are  not  invaded  by  the 
declaration  in  Act  June  29,  1906,  §  15,  that 
taking  up  a  permanent  residence  in  a  foreign 
country  within  five  years  after  issuance  of  cer- 
tificate of  citizenship  shall  be  prima  facie  evi- 
dence of  lack  of  intent  to  become  a  permanent 
citizen,  which  shall  be  sufficient  to  warrant  the 
cancellation  of  the  certificate  as  fraudulent— Id. 


t«raIiaAtloi& 


laws. 

Bee  2  Cent.  Dig.  Aliens,  8  IQ- 

A  conviction  can  be  had  in  a  federal  court 
for  false  swearing  in  naturalization  proceedings 
in  a  state  court,  under  Rev.  St  U.  S.  S  5395 
(U.  S.  Comp.  St  1901,  p.  3654),  making  pun- 
ishable by  fine  and  imprisonment  the  taking  or 
making  of  a  false  oath  or  affidavit  under  or  by 
virtue  of  any  law  relating  to  the  naturalization 
of  aliens,  or  in  any  proceeding  under  any  such 
laws.— Id. 

ALIMONY. 

See  Divorce,  «=»278-286,  SSL 

ALLOTMENT. 

Indian  lands,  see  Indians,  <r»18, 

ALLOWANCE 

Account  of  marshal,  see  United  States  Mar- 
shals, ^=»25. 

Alimony  or  counsel  fees,  see  Divorce,  4=»27d- 
285. 


TUs  Digest  is  ooaipiled  on  the  Key-Nvaalier  System.   For  ezplamAtiom,  see  page  ill. 


ALLOWANCE 
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Appeal  or  writ  of  error,  see  Appeal  and  Error, 
«=>358-366. 

Bill  of  exceptions,  see  Exceptions,  Bill  of,  ^=:» 
32-52. 

Claims,  see — 
Executors  and  .Administrators,  ^=»241. 
United  States,  <&=s»113,  114. 

Supersedeas  or  stay  on  appeal  or  writ  of  er- 
ror, see  Appeal  and  Error.  ^=»476-479. 

ALMANAC. 

Computation  of  time,  see  Time. 


ALPHABET. 

Letters  of  alphabet  as  subject  of  trade-mark, 
see  Trade-Marks  and  Trade-Names,  ^=»6. 

ALTERATION. 

Flow  or  discharge  of  water  as  groand  for  com- 
pensation, see  Eminent  Domain,  ^=»98. 

Geographical  or  political  divisions,  see — 
Counties,  ^=5>9-16. 
Municipal  Corporations,  ^=»26-35. 
Schools  and  School  l!)i8tricts,  ^=»31-41. 
Towns,  ^=»5-9. 


ALTERATION   OF   INSTRUMENTS. 

Scope-Note. 

[INCLUDES  acts  done  upon  Instruments  in  writing,  by  a  party  or  parties  thereto  or 
interested  therein,  by  which  the  language  or  meaning  is  changed,  and  the  materiality  and 
effect  of  such  alterations  in  general. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis. 
^=5>1.  Materiality. 

3,  Parties.  , 

5.  Subject-matter. 

8.' Signatures  and  indorsements. 

12.  Authority  or  consent  of  parties. 
15.  Effect  upon  rights  of  parties. 

17.  Conveyances. 

20.  Negotiable  instruments. 

24.  Admissibility  of  instrument  in  evidence. 

Cross-References, 

See  Reformation  of  Instruments. 

Payment  of  altered  paper  by  bank,  see  Banks 
and  Banking.  ^=»147,  148. 


^=s>l.  MateHality. 

Bee  2  Cent  Dig.  Alt.  of  Inbt.  8fi  1-53. 


Parties. 

See  2  Cent.  Dig.  Alt.  of  Inet.  Sfi  S-15. 

The  addition  of  the  signature  of  a  surety 
to  a  note,  without  the  consent  of  the  maker,  is 
a  material  alteration.— Mersman  y.  Werges,  112 
U.  S.  139,  5  S.  Ct.  65,  28  L.  Ed.  641. 


—  Snbjeot-niatter. 

See  2  Cent  Dig.  Alt  of  Inst  SS  18-29. 

Where  accommodation  notes  are  made  pay- 
able to  the  accommodation  maker,  and  indorsed 
in  blank  by  him  and  by  the  real  debtor,  and  the 
latter,  without  the  former's  knowledge,  causes 
to  be  stamped  upon,  the  back  a  clause  waiving 
demand  and  protest,  and  guarantying  payment, 
the  addition  is  not  a  material  alteration,  al- 
though the  words  are  inadvertently  stamped 
above  the  former  signature. — Gordon  v.  Third 
Nat.  Bank,  144  U.  S.  97,  12  S.  Ct.  657,  36 
L.  Ed.  360. 

The  addition  of  property  to_the  description 
in  a  deed  is  a  material  alteration. — Moelle  v. 
Sherwood,  148  U.  S.  21.  13  S.  Ct.  426,  37  L. 
Ed.  350. 


•»-*  Sisnatnres  aad  indorflements. 

See  2  Cent.  Dig.  Alt  of  Inst  fi§  40-46. 

The  addition  of  the  signature  of  a  surety 
to  a  promissory  note  without  the  consent  of 
the  maker  is  not  a  material  alteration,  and  does 
not  discharge  the  maker.— Mersman  v.  Werges. 
5  S.  Ct  66,  112  U.  S.  139,  28  L.  Ed.  641. 

^=^12.  Authority  or  consent  of  parties. 

See  2  Cent  Dig.  Alt  of  Inst  SS  77-92. 

The  grantor  of  a  deed  may  authorize  by 
parol  the  filling  of  a  blank  left  therein.— Allen 
V.  Withrow,  110  U.  S.  119,  3  S.  Ct.  517,  28 
L.  Ed.  90. 

^=»15.  Effect  upon  rights  of  parties. 

See  2  Cent  Dig.  Alt  of  Inst.  SS  114-191. 


— >  OonTeyances. 

See  2  Cent  Dig.  Alt  of  Inst.  SS  122-139. 

A  mortgage  of  the  wife's  land  was  executed 
by  husband  and  wife  to  secure  a  note  made  by 
the  husband  to  his  partner,  and  indorsed  by 
the  partner  for  the  benefit  of  the  partnership. 
The  partner,  before  negotiating  the  note,  added 
the  wife*s  name  as  a  maker,  without  the  knowl- 
edge of  herself  or  her  husband.    Held,  that  the 
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mortgage  was  not  thereby  avoided  as  against 
one  who,  in  ignorance  of  the  note  having  been 
so  altered,  lends  money  to  the  partnership  up- 
on the  security  of  the  note  and  mortgage. — 
Mersman  v,  Werges.  112  U.  S.  13D,  5  S.  Ct.  65, 
28  L.  Ed.  641. 

An  alteration  in  the  desciiption  contained 
in  a  deed,  after  it  is  delivered  and  recorded, 
does  not  convey  the  newly-described  property.— 
Moelle  V.  Sherwood,  148  U.  S.  21,  13  S.  Ct. 
426,  37  L.  Ed.  350. 

$=»20.  ^—  Negotiable  instnunenta. 

See  2  Cent   Dig.  Alt  of  Inst.  S9  158-189. 

The  addition  of  the  signature  of  a  surety 
to  a  note,  without  the  consent  of  the  maker, 
is  not  a  material  alteration  of  the  note,  and 
does   not    discharge    the    maker. — Mersman    ▼. 


Werges,  112  U.  S.  139,  5  S.  Ct  65,  28  L.  Ed 
641. 

^=»24.  Admissibility    of    instrument    in 
evidence. 

See  2  Cent  Dig.  Alt  of  Inst  SS  208-215;    20  Cent 
Dig.  Evld.  SS  1429,  1539.  1579. 

Where  it  appears  in  a  deed  that,  wherever 
the  grantor's  name  occurs,  it  has  been  changed 
from  ''Elizabeth  O'B."  to  -'Eliza  O'B.,"  the 
alteration  is  sufficiently  explained  to  warrant 
the  admission  of  the  deed  m  evidence  by  tes- 
timony that  both  names  designate  the  same  per- 
son.—Hanrick  V.  Patrick,  119  U.  S.  156,  7  S.  Ct. 
147,  30  L.  Ed.  396. 

ALTERNATIVE  RELIEF. 

See  Cancellation  of  Instruments,  ^s>57. 


.  AMBASSADORS   AND   CONSULS. 

Scope-Note. 

[INCLUDES  diplomatic  and  consular  officers  and  agents;  their  appointment,  qualifl- 
iration,  recognition,  tenure,  and  recall;  and  their  rights,  privileges,  powers,  duties,  and 
liabiliUes. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis-] 


Analysis, 

1.  Appointment,  qualification,  and  tenure, 

2.  Compensation.. 

3.  Privileges,  immunities,  and  disabilities. 

5.  Powers,  duties,  and  liabilities  of  consular  officers. 

6.  Consular  courts, 

7.  Consular  fees. 

Cross-References. 


Administration,  decedent's  estate,  see  Executors 
and  Administrators,  ^=>24. 

Authentication  of  invoices  by  consul,  see  Cus- 
toms Duties,  ^=s»68. 


Jurisdiction  of  federal  courts,  see  Court's, 
301. 

Presumption  of  alienage,  see  Aliens,  ^=»2. 

Statements  certified  to  by  ambassadors  admis- 
sibility, see  Extradition,  ^=:»14. 


^=:>1.   Appointment,     qnalifloation,     and 
tenure. 

S«e  2  Cent.  Dig.  Amb.  A  C.  SS  1.  2. 

The  constitutional  provision  requiring  the 
president  to  appoint  consuls  with  the  advice  and 
consent  of  the  senate,  and  empowering  congress 
to  vest  in  the  president  "the  appointment  of 
such  inferior  officers  as  they  may  think  prop- 
er,** authorizes  congress  to 'vest  in  the  president 
power  to  appoint  vice  consuls  to  fill  the  offices 
of  consuls  in  case  of  disability  or  absence  from 
the  country,  without  the  advice  and  consent  of 
the  senate;  and  Rev.  St.  §§  1695,  1703,  are 
therefore  valid. — United  States  v.  Eaton,  18  S. 
Ct.  374,  168  U.  S.  331,  42  L.  Ed.  767. 

Under  section  87  of  the  consular  regula- 
tions of  1888,  authorizing  "the  diplomatic  rep- 
resentative*' to  appoint  a  vice  consul  in  case  of 
emergency,  the  minister  resident  in  Slam,  who 
is  also  consul  general,  may,  on  becoming  sick, 
.«o  as  to  be  disqualified  from  discharging  his 
duties,  appoint  a  vice  consul  general.  The  fact 
that  he  is  unable  to  perform  the  duties  of  his 
office  does  not  deprive  him  of  power,  in  his  ca- 


pacity of  minister  resident,  to  make  such  an 
emergency  appointment. — Id. 

ITnder  Rev.  St.  §§  1695,  1703,  authorizing 
the  president  to  provide  for  the  appointment  of 
vice  consuls,  vice  commercial  agents,  etc.,  and 
to  fix  the  compensation  therefor,  and  under  sec- 
tions 36  and  87  of  the  consular  re^ilations  of 
1888,  made  in  pursuance  thereof,  it  is  proper 
to  appoint  a  vice  consul  general  when  the  con- 
sul general  is  sick  and  unable  to  discharge  his 
duties,  and  the  vice  consul  previously  appoint- 
ed has  not  yet  qualified,  and  is  absent  from 
the  country. — Id. 

^s»2.   Compensation. 

See  2  Cent.  Dig.  Amb.  &  C.  S9  3-5. 

Rev.  St.  U.  S.  §  1683,  fixing  the  annual 
salary  of  the  diplomatic  representative  to  Hayti 
at  $7,500,  without  limitation  as  to  time, 
should  not  be  deemed  abrogated  or  suspended 
by  subsequent  appropriation  acts  for  1882,  1883, 
and  1884,  which  merely  appropriated  a  less 
amount  for  the  services  of  that  oflicer  for  those 
fiscal    years,    and    which    contained    no   words 
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wMch  expressly  or  hj  dear  implicatioxi  modified  i 
or  repealed  the  previous  law. — United  States  ▼. 
Langston,  118  U.  S.  889,  6  S.  Ct  1185,  80  L. 
Ed.  164. 

The  United  States  appropriation  acts,  prior 
to  1883,  fixed  the  salary  of  the  consul  at  Tan- 
gier at  $3,000  per  annum.  For  and  after  that 
year  the  appropriation  acts  fixed  it  at '$2,000. 
Held,  that  congress,  by  making  the  change,  re- 
pealed by  imi^ication  the  previous  enactments, 
and  that  the  consul  was  not  entitled  to  recover 
the  difference  for  the  years  of  service  after 
1883.— Mathews  ▼.  United  States,  128  U.  S. 
182,  8  S.  Ot  80,  31  L.  Ed.  127. 

Rev.  St  I  1675,  as  amended  by  Act  Ck>ng. 
March  3,  1875.  c.  153  (18  St  483),  fixed  the 
annual  rate  oi  compensation  for  ''envoys  ex- 
traordinary and  ministers  plenipotentiary"  to 
certain  named  countries,  not  including  Turkey, 
and  provided  that  '*those  to  all  other  countries, 
unless  where  a  different  compensation  is  pre- 
scribed by  law,"  should  each  have  $10,000:  The 
office  of  envoy  extraordinary  and  minister  pleni- 
potentiary to  Turkey  did  not  then  exist,  but 
congress  appropriated  $7,500  in  1882,  and  an- 
nally  thereafter,  for  the  salary  of  such  an  official, 
without  otherwise  creating  the  office.  Held, 
that  $7,500  was  the  salary  of  one  appointed  to 
the  office.— Wallace  v.  United  States,  133  U.  S. 
180,  10  S.  Gt  251,  33  L.  Ed.  571. 

Congress  having  fixed  the  salary  of  the  min- 
ister resident  and  consul  general  to  Siam  at 
$5,000,v  without  any  apportionment  as  between 
the  two  offices  (which  are  held  by  the  same  per- 
son), a  vice  consul  general  appointed  to  dis- 
charge the  duties  of  the  office  during  the  illness 
of  the  incumbent  is  entitled  to  have  his  com- 
pensation measured  by  the  full  salary  of  $5,000. 
—United  States  v.  Eaton,  18  S.  Ct  874,  169 
U.  S.  331,  42  L.  Ed.  767. 

Where  a  vice  consul  general  is  appointed 
by  the  diplomatic  representative  to  fill  the  of- 
fice in  case  of  an  emergency,  and  immediately 
enters  on  the  discharge  of  the  duties  thereof, 
and  is  recognized  by  the  state  department  he  is 
entitled  to  compensation  from  the  time  of  ap- 
pointment though  his  bond  is  not  executed  un- 
til some  time  later. — ^Id. 

^»3.  PrlTileges,   imaiuiitiest  and   dlsa* 
biUties. 

8m  %  Cent  Dig.  Amb.  A  C.  ||  6-U. 

Rev.  St  U.  S.  S  687,  gives  the  supreme  court 
exclusive  jurisdiction  of  suits  *'a|^ainst  am- 
bassadors or  other  public  ministers."  Section 
563  ^ves  the  •  district  courts  jurisdiction  of 
all  suits  "against  consuls  or  vice  consuls."  Sec- 
tion 4130,  which  is  part  of  a  title  on  "Foreign 
Relations,"  provides  that  the  word  "minister" 
shall  mean  the  person  in  vested,  with  and  exercis- 
ing the  principal  diplomatic  functions.  De- 
fendant was  consul  general  of  Guatemala  in  the 
United  States.  The  minister  from  Guatemala 
notified  the  secretary  of  state  of  his  intended 
absence,  and  requested  that  defendant  be  al- 
lowed to  communicate  any  ursent  matter  relat- 
ing to  the  peace  of  Central  America.  The 
secretary  replied  to  defendant  as  "Consul  Gen- 
eral," and  acceded  to  the  request  Though  a 
notification  of  the  accession  of  a  new  secretary 
of  state  was  addressed  to  defendant  as  "in 
charge  of  the  legations  of  Guatemala,"  etc.,  he 
acknowledged  its  receipt  as  '^Consul  General." 
Of  ten  letters  from  the  state  department  to  de- 
fendant two  were  addressed  to  him  as  in  charge 
of  the  legations,  and  the  remainder  as  "Consul" 
and  "Consul  General."  Of  seven  letters  sent 
by  him  to  the  state  department,  six  were  si^ed 
by  him  as  "Consul  General,"  and  one  by  his 
name  only.  In  a  circular  issued  by  the  state 
department  concerning  charges  d'affaires  of 
countries  having  no  ministers,  or  whose  min- 
isters were  absent  defendant's  name  was  re- 
ferred to  in  a  footnote,  as  "Consul  General" 
only,  and  it  did  not  appear  that  he  was  ever 
presented  as  charge  though  this  fact  was  noted 


concerning  other  consuls,  whose  names  appear* 
ed  in  the  list  The  Guatemala  minister  after- 
wards requested  from  the  stkte  department  a 
certificate  of  defendant's  status,  but  received  in 
reply  a  r^sunffi  of  the  facts  only.  Defendant 
was  an  American  citizen,  and  the  secretary  of 
state  had  previously  refused,  on  that  ground, 
to  receive  him  as  an  accredited  charg6  d'affaires 
from  Honduras,  but  received  him  as  an  agent 
only,    and    not    in    any    diplomatic    character. 


°«ft 


Held^  that  defendant  was  not  a  public  minister, 
within  the  meaning  of  section  687,  and  could 
be  sued  in  the  district  court — ^In  re  Bais,  135 
U.  S.  403,  10  S.  Ct  854,  84  L.  Ed.  222. 


^=»5.  Powers,   duties,  aad  lUiblUtiea  of 
oonsular  oAeers. 

See  t  Cent  Dig.  Amb.  A  0.  H  U-U. 

Interest  on  "public  moneys"  deposited  by 
the  consul  in  bank  belongs,  not  to  him,  but 
to  the  government — United  States  ▼.  Mosby. 
138  U.  S.  278,  10  S.  Ct  827,  83  L.  Ed.  625. 

An  expenditure  of  $5.73  by  the  vice  consul 
at  Bangkok,  for  lights  on  the  celebration  of 
the  king^s  birthday,  when  approved  by  the  state 
department,  should  be  allowed  by  the  treasury 
accounting  officers.— United  States  v.  Eaton,  18 
S.  Ct  874,  160  U.  S.  831,  42  L.  Ed.  767. 

The  United  States  consul  has  no  authority* 
by  virtue  of  his  official  station,  to  grant  anj  u- 
cense  or  permit  the  exemption  of  a  vessel  ox  the 
enemy  from  capture  and  confiscation.— The  Ben- 
ito Estenger,  20  S.  Ct  489, 176  U.  S.  668,  44  X4» 
Ed.  502. 

^»0«  Consular  eovrts* 

See  t  Cent  Dig.  Amb.  ft  G.  ||  16-flS. 

Notwithstanding  the  constitutional  guaranty 
of  trial  by  jury  and  indictment  by  grand  jury* 
a  consular  tribunal  may  try  a  citizen  or  a  tem- 
porary subject  in  accordance  with  the  treaty  for 
offenses  committed  in  a  foreign  country.— Koss 
V.  Mclntyre,  140  U.  S.  453,  11  S.  Ct  897,  85  L. 
Ed.  581,  affirming  order  (G.  C.)  In  re  Boss,  44 
P.  185. 

A  citizen  or  subject  of  a  foreign  government 
who  enlists  as  one  of  the  crew  of  an  American 
ship  becomes  a  temporary  subject  of  the  Unit- 
ed States,  so  as  to  give  the  consular  tribunal 
of  the  United  States  in  a  foreign  countrv  juris- 
diction to  try  offenses  committed  by  him  on 
board  the  ship.— Id. 

The  law  providing  that  the  trial  of  all  of- 
fenses committed  on  the  high  seas  out  of  the 
jurisdiction  of  any  particular  state  shall  be 
in  the  district  where  the  offender  is  found,  or 
into  which  he  is  first  brought,  does  not  exclude 
the  jurisdiction  of  the  consular  tribunal  in 
Japan  given  by  treaty  to  try  offenses  committed 
in  that  country,  where  the  offense  was  com- 
mitted on  an  American  vessel  in  the  waters  of 
such  country.— Id. 

^K»7«  Gonsiilar  foes* 

See  %  Cent  Dig.  Amb.  ft  0.  H  B.  tt. 

Bev.  St  S  1745,  empowers  the  president  to 
prescribe  the  fees  to  be  charged  tor  "official 
services,  and  to  designate  what  shall  be  regard- 
ed as  official  services,  besides  such  as  are  ex- 
pressly declared  by  law,"  in  the  business  of  the 
consulates,  and  provides  that  all  persons  con- 
nected with  the  consulates  shall  collect  for 
"official  services  such  fees  only  as  may  be  pre- 
scribed." The  consular  regulations  of  1874 
provided  that  "all  acts  are  to  be  regarded  as 
V3fficial  services*  when  the  consul  is  required  to 
use  his  seal  and  title  officially,  or  either  of 
them";  and  those  of  1881  provided  that  *'aU 
acts  or  services  for  which  a  tee  is  prescribed  in 
the  tariff  of  fees  are  to  be  regarded  as  official 
services,"  and  it  was  provided  that  such  fees 
should  be  accounted  for  to  the  treasury.  The 
examination  of  Chinese  carried  as  passengers  on 
board  any  other  than  a  United  States  vessel 
was  not  designated  as  an  official  service.    HelA 
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that  fees  received  by  a  consol  for  ezaminatioxi 
of  Chinese  emigrants  to  the  United  States  on 
foreign  vessels  oecame  his  own  property,  and 
it  is  immaterial  that  he  was  employed  because 
he  was  consul,  and  attached  his  official  seal  as 
evidence  of  his  character. — ^United  States  ▼. 
Mosby,  133  U.  S.  273,  10  S.  Gt.  327,  33  L.  Ed. 
625. 

Rev.  St.  U  2853.  2855,  provide  that  all  in- 
voices of  merchandise  imported  shall  be  made 
in  triplicate,  and  that  the  consul  shall  indorse 
on  each  a  certificate  "under  his  hand  and  offi- 
cial seal,"  and  file  one  of  the  triplicates  in  his 
office  for  preservation.  The  consular  regula- 
tions of  18t4  provided  that  copies  of  documents 
on  file  in  consul's  office  should  be  certified  on 
payment  of  a  certain  fee.  Act  Gong.  June  10, 
1880,  c  190  (21  Stat.  173),  re9uired  all  such 
invoices  to  be  made  in  quadruplicate.  The  reg- 
ulations of  1881  prescribed  a  certain  fee  for 
certificates  **to  invoice  ♦  ♦  ♦  in  triplicate." 
Held,  that  fees  received  for  certificates  to  extra 
copies  of  quadruplicate  invoices  were  for  offi- 
cial serviced,  and  oelonged  to  the  United  States. 
-Id. 

Under  Rev.  St  U  2863-2855,  2860,  requir- 
ing **all  invoides"  ox  merchandise  imported  to 
be  made  in  triplicate  and  certified  by  the  con- 
sul, and  providing  that  ''no  merchandise'*  shall 
be  admitted  to  entry  unless  the  invoice  con- 
forms to  the  requirements;  and  the  consular 
regulations  of  1874  and  1881,  providing  that 
"all  invoices  of  importations*'  must  be  authenti- 
cated by  the  consul, — fees  received  by  the  latter 
for  certifyinp:  invoices  of  "free  goods  imported 
into  the  United  States"  do  not  belong  to  him. 
-Id. 

Fees  received  by  the  consul  for  certificates 
of  shipment  of  merchandise  in  transit  through 
the  United  States  to  other  countries  belong  to 
him.  as  he  is  not  required  by  law  to  issue  such 
certificates,  and  it  does  not  appear  that  he  is 
so  required  by  regulations  of  the  treasury  de- 
partment.— Id. 

A  claim  by  the  consul  for  fees  collected  for 
"recording  instruments."  and  paid  into  the 
treasury  while  the  regulations  of  1874  were  in 
force,  riiould  be  allowed  him,  as  such  claim  is 
not  covered  by  article  25  of  those  regulations, 
requiring  consuls  to  keep  various  books  of  rec- 
ords, but  relates  to  pnvate  transactions  for 
individuals.— Id. 

Fees  received  for  "cattle  disease  certifi- 
cates" belong  to  the  consul,  there  being  nothing 
in  the  statutes  or  consular  regulations  in  rela- 
tion thereto.— Id. 

Commissions  received  in  the  settlement  of  a 
private  estate  belong  to  the  consul.— Id. 

Fees  received  for  "acknowledgments  and 
authentications  of  instruments  *  *  *  cer- 
tifying official  character  and  signature  of  no- 
tary public"  belong  to  the  consul.— Id. 

Fees  received  for  ''shipping  and  discharg- 
ing seamen  on  foreign-built  vessels*  sailing  on 
the  China  coast  under  the  United  States  lag" 
belong  to  the  consul,  as  it  must  be  taken  that 
the  vessels  did  not  dear  from  a  port  of  the 


United  States,  so  as  to  come  within  the  con- 
sular regulations. — Id. 

A  consul  general,  during  his  entire  period 
of  service  of  eleven  years,  paid  over  to  the 
treasury  his  fees  for  certifying  invoices  of  mer- 
chandise to  be  shipped  through  the  United 
States  to  other  foreign  countries,  and  never 
claimed  a  right  thereto  until  after  his  accounts 
had  been  finally  settled  at  the  treasury  depart- 
ment About  three  years  later  his  administra- 
tor sued  to  recover  the  amount  of  such  fees 
from  the  United  States.  Held,  that  there  was 
a  voluntary  payment  to  the  United  States,  so 
as  to  preclude  a  recovery,  irrespective  of  the 
question  of  his  original  rignt  to  the  fees.  Judg- 
ment 31  Ct.  CI.  471,  reversed.— United  States 
V.  Wilson,  18  S.  Ct  85.  168  U.  S.  273,  42  L. 
Ed.  464. 

Under  Rev.  St  S  1709,  which  makes  it  the 
duty  of  consuls  and  vice  consuls  to  administer 
upon  the  personal  estate  left  by  Americans  dy- 
ing within  their  consulates,  and  under  the  con- 
sular regulation  of  1888,  par.  508,  item  56,  the 
fee  of  5  per  cent,  allowed  for  such  services  is 
an  official  fee,  to  be  accounted  for  to  the  treas- 
ury.—United  States  V.  Eaton,  18  S.  Ct  374, 
m  U.  S.  331,  42  L.  Ed.  767. 

AMBIGUITIES. 

Parol  or  extrinsic  evidence,  see  Evidence,  ^s» 
448H163. 

AMENDMENT. 

Effect  of  appeal  or  other  proceeding  for  review, 
see  Appeal  and  Error,  ^s>440. 

In  particular  retnedie»  or  special  jurisdictioiu. 

See — 
Admiralty,  ^s»117. 
Appeal  and  Error,  «=s>403.  643,  645,  650,  652, 

653,  885-888,  1185,  1199,  1201,  1222. 
Bankruptcy,  ^s»84. 
Trial,  «s»400. 

Of  particular  acts,  itutrutnenti,  or  proceedings. 

Appeal   and   Error,  «s»333,  336,  403,  643» 

645-653,  888,  1149,  1185. 
Bankruptcy,  «ss>84,  336. 
Constitutional  Law.  «s»21,  24. 
Corporations.  ^s»38. 
Criminal  Law,  ^s»1110. 
Eminent  Domain,  ^=s>238. 
Equity,  «s»247.  267-288,  429. 
Exceptions,  Bill  of,  ^=»59. 
Indictment  and  Information,  ^»157. 
Insurance,  ^»719. 
Judgment,  ^=»324. 
Mines  and  Minerals,  ^=»26. 
Municipal  Corporations,  ^s»492. 
Patents,  <$s»100. 
Pleading,  ^3>233-285. 
Statutes,  «ss>6,  143. 
Street  Railroads,  ^=»19. 
Taxation,   «s»452-500. 
Trial,   ^s>338,  339,   409-425. 


This  Disast  is  oompUed  on  the  Koy-Niuaber  System.  For  ezplaaatioii,  soe  pa<e  lit. 
SuP.Or.DiQ.— 4 


AMICUS   CURI-^. 

Scope-Note. 

[INCLUDES  persons,  whether  attorneys  or  laymen,  who  interpose  in  a  Judicial  pro- 
ceeding to  assist  the  court  by  giving  Information  or  otherwise,  or  who  conduct  an  investi- 
gation or  other  proceeding  on  request  or  appointment  therefor  by  the  court;  their  rights, 
powers,  duties,  and  liabilities. 


^s»l.   Rieht  to  appear  aad  aot  in  gen- 
eral. 

See  2  Cent.  Dig.  Am.  Cur.  5  1. 

Leave  to  file  briefs  in  a  pending  case  as 
amicus  curise  will  be  denied,  where  it  does  not 
appear  that  the  applicant  is  interested  in  any 
other  case  which  will  be  affected  by  the  de- 
cision, and  the  parties  are  represented  by  com- 
petent counsel,  whose  consent  has  not  been 
secured.-— Northern  Securities  Co.  v.  United 
States,  24  S.  Ct.  110,  191  U.  S.  555,  48  L.  Ed. 
299. 


In  consolidated  cases,  tried  separately  be- 
low, the  Department  of  Justice  asked  leave  to 
intervene  on  behalf  of  the  United  States  at  the 
trial,  which  was  permitted  in  one  case  and  de- 
nied in  the  other,  but  the  United  States  was 
allowed  to  be  heard  as  a  friend  of  the  court. 
In  the  Supreme  Court  the  Attorney  General 
was  allowed  to  take  part  by  printed  brief  and 
oral  argument  as  a  friend  of  the  court— (1908) 
Howard  v.  Illinois  Cent.  R,  Co.,  28  S.  Ct.  141, 
207  U.  S.  463.  52  L.  Ed.  297,  affirming  judg- 
ment <C.  C.  1907)  148  F.  997. 


AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see — 
Appeal  and  Error,  ^=:>45-65. 
Courts,   «=>32e-330,   405. 
Removal  of  Causes,  ^=»71-70. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANARCHISTS. 

Exclusion  as  denial  of  personal  rights,  see  Con 

stitutional    Law,    ^=s»82. 
Exclusion  of  alien  anarchists,  see  Aliens, 

1& 


ANCILLARY  ADMINISTRATION. 

See    Executors    and    Administrators,    ^=»519- 
524. 

ANCILLARY  GUARDIANSHIP. 

See  Guardian  and  Ward,  ^s»170. 


ANCILLARY  JURISDICTION. 


See- 


Courts,  ^=>264. 
Equity,  ^=935. 

ANGUISH. 

Element  of  damages,  see  Damages,  ^=>47-60. 


ANIMALS. 

Scope-Note. 

[INCLUDES  animals  the  subjects  of  property  or  of  legal  protection  or  regulation,  oth- 
er than  game  and  fish;  nature  and  incidents  of  rights  of  property  in  animals,  and  liabil- 
ities for  injuries  by  them ;  regulations  for  their  protection  from  disease,  ill  treatment,  etc., 
and  relating  to  estrays;  contracts  for  feeding,  care,  and  use  or  hire;  and  the  offense  ot 
cruelty  to  animals. 

[For  related  matters  under  other  topics,  see  cross -references  after  analysis*] 


Analysis. 

1.  Nature  of  property. 

2.  Animals  subjects  of  ownership. 
21.  Agistment,  Iceepin^,  and  care. 

23.  Loss  of  or  injuries  to  animals. 

28.  Contagious  and  infectious  diseases. 

30.  Quarantine. 

31.  Restrictions  upon  transportation. 

33.  Liabilities  for  communication  of  disease. 

43.  Injuring  or  killing  animals  in  general. 

44.  Civil  liability. 

66.  Personal  injuries. 
74.  Actions. 
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^=389.  Trespassing. 

90.  Duties  of  owners. 

97. Liabilities  for  trespasses  in  general. 


Cross-References. 


See- 
Chattel  Mortgages,  ^s»118. 
Fish. 
Game. 

Carriage  of  live  stock,  see  Carriers,  ^=»204-i 
230. 

Conversion  of  cattle,  see  Trover  and  Conver- 
sion, ^=»^1, 

Eqaal   protection   of   laws,   see   Constitutional 
Law,  4S=s>237. 

Injuries  to  animals  from  ooeration  of  railroads, 
see  Railroads,  «=5>433-444. 


Inspection  as  regulation  of  commerce,  see  Com- 
merce, ^:=>50. 

Privileges  and  immunities  of  citizens,  see  Con- 
stitutional Law,  ^=»207. 

Quarantine  regulations  as  regulation  of  com- 
merce, see  Commerce,  ^=:»7,  52. 

Regulation  of  grazing  as  denial  of  due  process 
of  law,  see  Constitutional  Law,  ^S9296. 

Regulation  of  keeping  of  animals  as  denying  due 
process  of  law,  see  Constitutional  Law,  ^=> 
293. 

Transportation  regulation  as  regulation  of  com- 
merce, see  Commerce,  ^=:»35. 


^=»1.  Nature  of  property* 

See  2  Cent  Dig.  Anim.  fiS  1-4. 

Property  in  dogs  is  of  an  imperfect  or 
qualified  nature,  and  it  is  within  the  discretion 
o^the  legislature  to  say  how  far  they  shall  be 
recognized  as  property  and  under  what  restric- 
tions they  shall  be  permitted  '  to  roam  the 
streets.  But,  even  if  they  were  property  in  the 
fullest  sense,  they  would  still  be  siibject  to  the 
police  power  of  the  state.— Sentell  v.  New  Or- 
leans &  C.  R.  Co.,  17  S.  Ct  693,  166  U.  S.  698, 
41  L.  Ed.  1169. 

^=»2.  Animals    subjects    of   ownership. 

See  2  Cent.  Dig.  Anim.  S5  l-4<  • 

Only  a  qualified  property  can  be  had  in  ani- 
mals ferae  naturie.— Geer  v.  State  ot  Connecti- 
cut, 161  U.  S.  519,  16  S.  Ct.  600,  40  L.  Ed. 
793. 

^=»21.   Aeistmeiit,   keeping,   and  oare. 

See  2  Cent  Dig.   Anim.   S5  40-69;    11  Cent   Dig. 
Contracts,  |  893. 


^—  I«08S   of   or  injuries   to   ani- 
mals. 

See  2   Cent  Dig.  Anim.   ii  43-48;    40   Cent   Dig. 
Trial,  i  626. 

A  cdntract  stipulated  that,  if  any  steers 
should  die,  the  hides  should  be  preserved  as 
evidence  of  death.  After  agistment  a  number 
of  steers  were  not  on  hand,  and  the  hides  were 
not  produced,  but  there  was  evidence  to  8how 
that  defendant  had  previously  produced  them 
to  plaintiffs,  and  requested  them  to  accept  de- 
livery. Held,  an  instruction  that  the  offer  to 
count  the  hides,  if  proved,  might  be  regarded 
by  the  jury  as  tending  to  show  that  defendant 
had  the  number  of  hides  alleged,  and  that,  if 
all  the  steers  were  thus  accounted  for,  defend- 
ant should  not  be  held  responsible  for  them,  was 
proper.— Teal  v.  Bilby,  123  U.  S.  572,  8  S.  Ct. 
239,  31  L.  Ed.  2^. 

^i=>28.   Contagions    and    infeetions    dis« 
eases. 

See  2  Cent  Dig.  Anim.  ||  79-M. 


— —  Quarantine. 

See  2  Cent.  Dig.  Anim.  {  80. 

Quarantine  regulations  established  by  the 
governor  of  the  state  on  recommendation  of  a 
hve-stock  sanitary  commission  in  pursuance  of 
Rev.  St  Tex.  1895,  art.  5043c,  whereby  the  im- 
portation of  all  cattle  from  the  state  of  Louisi- 
ana until  the  15th  day  of  the  following  Novem- 
ber is  prohibited,  because  the  live-stock  commis- 
sion had  reason  to  'believe  that  anthrax  had  or 
was  liable  to  break  out  in  that  state,  are  a 
proper  exercise  of  the  police  power  of  the  state. 
Judgment,  St.  Louis  S.  W.  Ry.  Co.  v.  Smith, 
49  S.  W.  627,  20  Tex.  Civ.  App.  451,  aflirmed. 


—Smith  V.  St  Louis  &  S.  W.  Ry.  Co.,  21  S. 
Ct.  603,  181  U.  S.  248,  45  L.  Ed.  847. 

^s»31.   — —  Reatriotions   npon   transpor- 
tation. 

See  2  Cent  Dig.  Anim.  {  81. 

Rev.  St.  H  5258,  authorizing  every  railroad 
company  in  the  United  States  "to  carry  upon 
and  over  its  roads,  boats,  bridges  and  ferries 
all  passengers,  ♦  *  ♦  freight  and  property 
on  their  way  from  any  state  to  another  state," 
etc.,  does  not  authorize  such  companies  to  carry 
from  one  state  to  another,  in  violation  of  the 
state  laws,  cattle  which  are  known  to  be  in  a 
condition  to  communicate  disease  to  other  cat- 
tle. Judgment  44  P.  632,  56  Kan.  694,  affirm- 
ed.—Missoun,  K.  &  T.  Ry.  Co.  V.  Haber,  18  S. 
Ct.  '488,  169  U.  S.  613,  42  L.  Ed.  878. 

A  carrier  does  not  transport,  or  deliver, 
or  receive  live  stock  for  transportation,  from  a 
quarantined  portion  of  a  state,  into  another 
state,  in  violation  of  the  prohibition  of  Act 
March  3,  1905,  c.  1496,  J  2,  33  Stat.  1264  (U. 
S.  Comp.  St,  Supp.  1909,  p.  1185),  where,  be- 
ing a  connecting  carrier,  it  receives  the  live 
stock  from  the  preceding  carrier,  at  a  point  in 
a  state  other  than  the  quarantined  state,  for  de- 
livery to  a  point  in  the  same  state. — United 
States  V.  Baltimore  &  O.  S.  W.  Ry.  Co.,  32  S. 
Ct.  6,  222  U.  S.  8.  56  L.  Kd.  68. 

^=»33.  _  Liabilities    for    eommnnioa- 
tion  of  disease. 

See  2  Cent  Dig.  Anim.  K  83-92. 

The  fact  that  plaintiff  did  not  use  all  the 
precautions  possible  to  prevent  the  infection  of 
his  cattle  by  defendants'  cattle,  which  had 
come  from  the  fever  districts  of  Texas,  did  not 
necessarily  show  contributory  negligence,  it  not 
being  customary  to  fence  the  ranges  in  the  vi- 
cinity, and  it  not  appearing,  at  the  time  of  the 
mingling  of  the  cattle,  that  defendants'  cattle 
haji  the  fever.— Grayson  v.  Lynch,  163  U.  S. 
468,  16  S.  Ct  1064,  41  L.  Ed.  230. 

In  an  action  for  damages  caused  by  the 
communication  to  plaintiff's  cattle  of  disease 
from  defendants'  cattle,  the  fact  that  the  dec- 
laration spoke  of  the  disease  as  "Texas  cattle 
fever,"  while  the  finding  was  that  plaintiff's 
cattle  died  of  "Texas  fever,"  is  immaterial.— Id. 

The  fact  that  one  count  of  the  declaration 
spoke  of  the  fever  as  contagious,  while  the 
proof  showed  that  it  was  infectious,  was  im- 
material, another  count  speaking  of  it  as  both 
infectious  and  contagious,  and  these  words  being 
evidently  intended  to  be  limited  by  the  specific 
words  "Texas  cattle  fever."— Id. 

The  Kansas  statute  giving  a  civil  action  to 
any  person  damaged  by  the  bringing  into  the 
state  of  cattle  liable  to  impart  Texas  or  splenic 
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fever,  and  declaring  the  brlnc^lng  Into  the  state 
of  cattle  from  souu  of  the  thir^-aeventh  paral- 
lel of  north  latitude  prima  facie  evidence  that 
they  were,  between  February  Ist  and  December 
let  in  any  year,  capable  of  communicating  the 
disease,  and  that  the  owner  or  person  in  charge 
had  knowledge  thereof  (Laws  1891,  c.  201,  || 
16,  17),  is  not  in  conflict  with  the  animal  in- 
dustry act  passed  by  congress,  March  29,  1884, 
to  prevent  the  spread  of  diseases  among  do- 
mestic animals,  or  .the  regulations  prescribed 
by  the  secretary  of  agriculture  for  the  execution 
thereof.  Judgment  44  P.  632,  56  Kan.  694, 
affirmed.— Missouri,  K.  &  T.  Ry.  Co.  v.  Haber, 
18  S.  Ct  488,  169  U.  S.  613,  42  L.  Ed.  878. 


laJvriaK    or   klllias   animals   in 
seaeraL 
8m  I  Cent  Dig.  Anim.  If  US-IM. 


GItU  llabiUty. 

8«e  2  Cent  Dig.  AnIm.  H  116-122;    15  Cent  Dig. 
Dunag.  I  2L 

A  stete  stotute  (Rev.  St  La.  |  1201,  as 
amended  July  5,  1882)  providing  that  no  dog 
shall  be  entitled  to  the  protection  of  the  law, 
unless  placed  upon  the  assessment  rolls,  and 
limiting  any  recovery  by  the  owner  for  their 
killing  or  injury  to  the  value  fixed  by  himself 
for  the  purpose  of  taxation,  is  within  the  t>olice 
power  of  the  state.— Sentell  v.  New  Orleans  & 
C.  R.  Ck>.,  17  S.  Gt  693,  166  U.  S.  698,  41  L. 
Ed.  1169. 

^=»00.  Personal  Injuries. 

See  2  Cent  Dig.  Anim.  H  223-27S. 


^^  Aotlons* 

Bee  2  Cent  Dig.  Anim.  U  257-278;   27  Cent  Dig. 
Negllg.  I  238. 

In  an  action  for  damages  growing  out  of  an 
accident  by  which  a  passenger  in  a  stagecoach 
was  injured,  which  accident  was  alleged  to  have 
been  caused  by  a  vicious  horse  attached  to  the 
coach,  it  is  not  improper  to  admit  evidence  of 
the  horse's  misbehavior  20  months  after  the  ac- 
cident, in  connection  with  evidence  of  his 
misbehavior  before  and  at  the  time  of  the  ac- 
cident; it  tending  to  show  a  vicious  disposi- 
tion and  fixed  habit,  and  to  support  the  allega- 
tion that  the  horse  was  not  safe  and  well  broken. 
The  len^  of  time  to  which  such  evidence  may 
extend  is  largely  within  the  discretion  of  the 
trial  court.— Kennon  v.  Gilmer,  131  U.  S.  22, 
9  S.  Ct  696,  33  L,  Ed.  110. 

^=»89.  Trespassing. 
See  2  Cent  Dig.  Anim.  H  227-422. 

^=»90«.^^  Duties  of  owners. 

See  2  Cent  Dig.  Anim.  I5  827,  228. 

The  common-law  rule  that  every  man  must 
restrain  his  stock  as  within  his  own  inclosure 
does  not  apply  to  the  sparsely -settled  portions 
of  the  Western  states  and  territories.— Buford 
V.  Houtz,  133  U.  S.  320,  10  S.  Ct  305,  33  L. 
Ed.  618,  affirming  5  Utah,  591,  18  P.  633. 


^^  Liabilities  for  trespasses  in 
general* 
See  2  Cent  Dig.  Anim.  9|  888-343. 

Rev.   St   arts.  2431,  2434,  relieving  stock 
owners  from  liability  for  trespasses  upon  an« 


fenced  or  insufficiently  fenced  lands,  merely  con- 
dones accidental  trespasses,  and  does  not  op- 
erate  in  favor  of  one  who  intentionally  causes 
his  stock  to  grass  upon  lands  of  another.— 
Lazarus  ▼.Phelps,  162  U.  &  81, 14  S.  Ct.  477, 
38  U  Ed.  363. 


ANNEXATION. 

Chattels  to  real  property,  see  Fixtures. 
Territory   to  municipal  corporations, 
nicipal  Corporations,  ^=s>2^9 


MO    Mil" 


ANNUITIES. 

See  2  Cent  Dig.  Annuities. 
Bights  of  Indians,  see  Indians, 

ANNULMENT. 


Instruments, 
Cancellation  of  Instruments* 
Wills,  «ss>2(>4-434. 

ANSWER. 

See— 
Equity,  «S9177-191.  338-3491 
Garnishment,  «=»13S-148. 
Pleading,  ^»78^144»  263,  409, 
Trial,  «s»849-S58. 

ANTENUPTIAL  CONTRACTS. 

See  Husband  and  Wife,  «ss»26-35. 


Defenses, 

178. 
Invention, 


ANTICIPATION. 

Limitation  of  Actlona, 
Patents,  ^=»50-72. 

ANTI-TRUST  LAW. 


See  Monopolies,  ^=3»9-^l. 

Appointment  of  receiver  of  foreign  corporation, 

see  Corporations,  ^=s»684. 
Denial  of  due  process  of  law,  see  Constitutional 

Law,  «s»258,  303. 
Federal  jurisdiction  of  actions  inTolving  Tiola« 

tion,  see  Courts,  ^k»394(10). 
Retroactive  operation,  see  Constitutional  Law, 

^=»200. 

APEX. 

Vein   or   lode  having  apex   within   daim,   sea 

Mines  and  Minerals,  «=»28-33. 
What    constitutes,    see    Mines    and    Minerals, 

^=»17. 

APOTHECARIES. 

See  Druggists. 


APPEAL  AND   ERROR. 

Scope-Note. 

[XNGLUDES  review  by  superior  tribunals  of  jadldal  action  of  inferior  tribunals  in  gen- 
eral, and,  more  particularly,  such  review  of  decisions  of  courts  of  record  in  civil  actions, 
by  removal  of  the  cause  to  the  higher  court  by  appeal  or  writ  of  error,  or  by  hearing  on 
a  case  made  and  reported  or  certified  by  the  lower  court,  or  on  exceptions  taken  in  the 
lower  court;  nature  and  scope  of  the  remedy  and  of  appellate  jurisdiction  in  general; 
proceedings  in  the  trial  coi^rt  to  make  objections  to  Its  action  available  on  appeal,  writ 
of  error,  etc.;  proceedings  to  take  and  perfect  appeals,  sue  out  writs  of  error,  etc.,  and 
effect  thereof  and  of  supersedeas  or  stay  pending  appeal,  error,  etc.;  removal  of  cause, 
record,  etc.,  to  lilgher  court;  hearing  and  determination  of  appeals,  writs  of  error,  ex- 
ceptions, etc,  effect  of  decisions  thereon,  and  proceedings  on  such  decisions;  and  lia- 
bilities on  and  enforcement  of  securities  given  to  perfect  appeal  or  obtain  supersedeas, 
stay,  etc.  ' 

[For  ■-•iaUd  mattars  under  other  topics,  tea  orott-raferanoes  aftar  analysis*] 

Analysis. 

L  Nature  and  Form  of  Remedy. 

♦=»3.  Proper  mode  of  review. 

4, Appeal. 

6.  Writ  of  error, 

9.  Existence  of  other  remedy  in  lower  court. 

10.  Existence  of  other  remedy  for  review.    . 

11.  Right  to  different  remedies  in  same  case. 

13.  Pendency  of  another  proceeding. 

14.  Successive  appeals  and  cross-appeals  or  other  proceedings^ 
16.  Joinder  of  proceedings,  and  double  appeals  or  other  pro- 
ceedings. 

n.  Nature  and  Grounds  of  Appellate  Jurisdiction. 
^=9 19.  Existence  of  actual  controversy, 
)W).  Jurisdiction  of  lower  court. 
22.  Waiver  6f  objections. 

IIL  Decisions  Reviewable. 

(A)  Courts  and  Other  Tribunals  Subject  to  Review. 

(B)  Nature  ot  Subject-Matter  and  Character  o?  Parties. 

^s»25.  Courts  of  original  jurisdiction  in  generaL 
30.  Judges  and  judicial  officers. 

33.  Constitutional  questions  in  general. 

34.  Validity  of  statutes  or  ordinances. 

85.  Franchises  and  matters  of  public  interest. 

36.  kevenue. 

37.  States,  political  divisions,  or  officers  as  parties. 

38.  Title  to  real  property. 

41.  Nature  or  form  of  action  or  proceeding. 
43.  Cases  in  intermediate  courts. 

(C)  Amount  or  Value  in  Controversy. 

^=>45.  Cases  subject  to  pecuniary  limitations. 

46.  Requisite  amount  or  value. 

47.  Amount  claimed. 

48.  Value  of  property  or  right  claimed. 

49.  Amount  or  value  actually  involved. 
60.  In  general. 

51. EflFect  of  set-off  or  counterclaim. 

52.  —  Appeal  as  to  part  of  subject-matter. 

53.  Determination  of  amount. 
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III.  Decisions  Reviewable — Continued. 

(C)  Amount  or  Value  in  Controversy  — Continued.  . 
^=9  54.  Interest  accrued. 

55.  Amount  or  value  of  recovery. 

56.  In  general. 

57.  Effect  of  counterclaim. 

58.  Interest  on  recovery. 

60.  Collateral  effect  of  judgment. 

61.  Aggregated  claims,  interests,  or  judgments. 

62.  Reduction  by  amendment  or  remission. 

63.  Reduction  by  payment  or  other  satisfaction. 

64.  Cases  in- intermediate  courts. 

65.  Cases  originating  in  inferior  courts. 

(D)  Finality  of  Determination. 

^=>67.  Interlocutory  and  intermediate  decisions. 

68.  Nature  in  general. 

69.  Nature  or.  form  of  action  or  proceeding. 

70.  Nature  and  scope  of  decision. 

71.  Affecting  provisional  remedies. 

73.  Appealable  judgments  and  orders. 

75.  Final  judgments  or  decrees. 

76.  Nature  in  general. 

77.  Nature  or  form  of  action  or  proceeding. 

78.  Nature  and  scope  of  decision. 

79.  Finality  as  to  all  parties. 

80.  Determination  of  controversy. 

82.  Orders  after  judgment. 

84.  Decisions  of  intermediate  courts. 

(E)  Nature,  Scope,  and  Effect  of  Decision. 
^s»86.  Discretionary  action. 

87.  Matters  resting  in  discretion. 

89.  Abuse  of  discretion. 

90.  Involving  merits. 

91.  Affecting  substantial  rights. 

96.  Relating  to  provisional  remedies. 
99.  Attachment  and  garnishment. 

103.  On  motion  relating  to  pleadings. 

104.  Relating  to  witnesses,  depositions,  affidavits,  or  dis- 

covery. 

105.  Dismissal  or  nonsuit. 
110.  On  motion  for  new  trial. 
112.  Void  judgment  or  order. 

118.  In  proceedings  after  decision  of  appellate  court. 

119.  Relating  to  costs. 

120.  Decisions  of  intermediate  courts. 

122.  Proceedings  for  review  of  part  of  judgment  or  order. 

(F)  Mode  of  Rendition,  Form,  and  Entry  of  Judgment  or  Order. 

«=»131.  On  proceedings  at  chambers  or  in  vacation. 

IV.  Right  of  Review. 

(A)  Persons  Entitled. 

136.  Nature  and  grounds  of  right. 

137.  Parties  of  record. 

141.  Representative  or  official  capacity. 

142.  States,  political  divisions,  boards,  or  officers. 

143.  Interveners  and  claimants. 

148.  Persons  other  than  parties  or  privies. 

149.  Interveners  for  purpose  of  appeal. 

150.  Interest  in  subject-matter. 

151.  Parties  or  persons  injured  or  aggrieved. 
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IV.  Right  of  Review— Continued. 

(B)  Estoppel,  Waiver,  or  Agreements  Affecting  Right. 

«=s>153.  Inconsistent  position  or  action  in  general. 

156.  Compliance  with  judgment  or  order. 

157.  In  general. 

158.  Payment  of  or  on  judgment. 

160.  Acceptance  of  benefits. 

161.  In  general. 

162.  Payment  of  or  on  judgment. 

165.  Pursuing  other  remedy.  ' 

166.  Release  of  errors. 

.V.  Presentation  and  Reservation  in  Lower  Court  of  Grounds  of  Review. 

(A)  Issues  and  Questions  in  Lower  Court. 

*=»169.  Necessity  of  presentation  in  general. 

170.  Nature  or  subject-matter  of  issues  or  questions. 

171.  Nature  and  theory  of  cause. 

172.  Grounds  of  action  or  relief. 

173.  Grounds  of  defense  or  opposition. 

174.  Capacity  or  right  to  sue  or  defend. 

176.  Facts  admitted  or  conceded  in  lower  court. 

(B)  Objections  and  Motions,  and   Rulings  Thereon. 

«=>18].  Necessity  of  objections  in  general. 

182.  Nature  or  form  of  remedy. 

183.  Objections  in  general. 

184.  Remedy  at  law  or  in  equity. 

185.  Organization  and  jurisdiction  of  lower  court. 
187.  Parties. 

189.  Motions    and  other  inciderrtal  and  collateral  proceed- 
ings. 
191.  Pleading. 

193.  Objections  to  declaration,  complaint,  or  petition. 

194.  Objections  to  plea  or  answer,  or  to  subsequent 

pleadings.' 

197.  Variance. 

198.  Reference  of  cause  or  question. 

199.  Proceedings  preliminary  to  trial  or  hearing. 

201.  Mode  and  conduct  of  trial  or  hearing. 

202.  Evidence  and  witnesses. 

203.  In  general. 

204.  Admission  of  evidence. 

20^.  Reception  of  evidence  and  examination  of  wit- 
nesses. 

208.  Sufficiency  of  evidence. 

209.  In  general. 

212.  Direction  of  verdict. 

214.  Instructions. 

215.  Objections  in  general. 

216.  Requests  and  ifailure  to  give  instructions. 

218.  Verdict  and  findings  by  jury. 

221.  Amount  of  recovery  or  extent  of  relief. 

227.  Proceedings  for  review. 

228.  Objections  to  appeal  to  intermediate  court. 

230.  Necessity  of  timely  objection. 

231.  Necessity  of  specific  objection. 

232.  Scope  and  effect  of  objection. 

234.  Necessity  of  motion  presenting  objection. 
241.  Sufficiency  and  scope  of  motion. 

Tkis  Digest  is  oompiled  on  the  Key-Nmnber  System.   For  explanation,  see  page  ill. 
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V.  Presentation  and  Reservation  in  Lower  Cotat  of  Grounds   of  Review 

— Continued. 

(C)  Exceptions. 

^=»248.  Necessity  in  general. 

252.  Review  of  rulings  as  to  pleadings. 

254.  — —  On  demurrer. 

258.  Review  of  proceedings  at  trial. 

269.  Mode  and  conduct  of  trial  in  general. 

260.  Rulings  as  to  evidence. 

263.  Instructions,  and  failure  or  refusal  to  give  in- 
structions. 
266.  Exceptions  to  decision  or  findings  by  court. 

266.  Exceptions  to  rulings,  report,  or  findings  of  referee,  com- 

missioner, or  auditor. 

267.  Exceptions  to  judgment. 

268.  Review   of    sufficiency   of   evidence   to  sustain  verdict, 

findings,  or  judgment. 

273.  Necessity  of  specific  exception. 

274.  Scope  and  eflFect. 

280.  Waiver  of  exceptions. 

(D)  Motions  for  New  Triai,. 

^»287.  Review  of  proceedings  at  trial. 

292.  Instructions,  and  failure  or  refusal  to  give  in- 
structions. 

293.  Review   of  objections  to   verdict,   findings,  or  judg- 

ment. 

294.  Review  of  sufficiency  of  evidence  to  sustain  verdict, 

findings,  or  judgment. 

(E)  Cases  and  Questions  Reserved  or  Certified. 

4=»314.  Time  for  reservation  or  certification. 

VI.  Parties. 

«=s>321.  Appellants  or  plaintiffs  in  error. 

322.  Proper  or  necessary  parties  in  general. 

323.  Separate  proceeding  by  one  or  more  coparties. 

324.  Summons  and  severance. 

325.  Joinder. 

326.  Appellees,  respondents,  or  defendants  in  error, 

327.  Proper  or  necessary  parties. 

330.  Transfer  or  devolution  of  interest. 

331.  Death. 

332.  Before  appeal  or  writ. of  error- 

333.  Pending  appeal  or  writ  of  error. 

334.  Continuance  or  revival  of  proceedings. 

336.  Defects,  objections,  and  amendment. 

VII.  Requisites  and  Proceedings  for  Transfer  of  Cause. 

(A)  Time  of  Taking  Proceedings. 

338.  Nature  and  operation  of  limitations  in  general. 

343.  Commencement  of  period  of  limitation. 

345.  Effect  of  motion  for  new  trial  or  rehearing. 

347.  Rendition  or  entry  of  judgment  or  order. 

348.  Service  of  notice  or  copy  of  judgment  or  order, 

349.  Effect  of  disability  or  death  of  party. 

351.  Taking  and  perfecting  proceeding  in  time. 

352.  Extension  of  time. 
853.  Judicial  authority. 

356.  Effect  of  delay  or  failure  to  take  proceedings, 

357.  Relief  in  case  of  failure  to  proceed  in  time. 
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VII.  Requisites  and  Proceedings  for  Transfer-  of  Cause--Continued. 

(B)  Petition  or  Prayer,  Allowance,  and  Certificate  or  Affida- 

vit. 

^3>358.  Necessity  of  allowance  or  leave. 

359.  Authority  of  court  or  judge. 

360.  Prayer  and  allowance  in  open  court. 
362.  Specification  of  errors.. 

364.  Term  of  day  to  which  appeal  may  be  taken  or  writ 

made  returnable. 

365.  Order  for  appeal  or  writ  of  error. 

366.  Certificate  as  to  grounds. 

(C)  Payment  of  Fees  or  Costs,  and  Bonds  or  Other  Securities. 
«S9  370.  Payment  of  fees  on  appealing. 

372.  Necessity  of  security  to  perfect  appeal  or  other  pro- 

ceeding. 

373.  In  general. 

374.  Exemptions. 

376.  Parties  by  and  to  whom  security  to  be  given. 
376. Obligees. 

377.  Obligors. 

878.  Sureties. 

381.  Sufficiency  and  justification. 

384.  Form  and  contents  of  bond  or  undertaking. 

386.  Approval  of  bond  or  undertaking. 

387.  Delivery  or  filing  and  service  of  bond  or  undertaking. 
392.  Waiver  of  security  or  of  defects. 

395.  Effect  of  failure  to  give  or  defects  in  security. 

(D)  Writ  of  Error,  Citation,  orNotice. 

'  4=»396.  Necessity  of  appellate  process  or  of  notice. 

397.  Process  or  notice  on  appeal  in  open  court. 

398.  Writ  of  error. 

399.  Issuance. 

400. Form  and  requisites. 

•     402.  Return. 

403.  Defects,  objections,  and  amendments. 

404.  Citation  or  other  process. 

-406.  Form  and  requisites. 

407.  Service. 

409.  Defects,  objections,  and  amendments. 

411.  Nature  and  method  of  notice  in  general. 
416.  Form  and  requisites  of  notice. 
.417.  Sufficiency  in  general. 

422.  Defects,  objections,  and  amendments. 

423.  Service  of  notice. 
426.  Time  for  service. 

430.  Effect  of  failure  to  serve  process  or  to  give  notice. 

(E)  Entry,  Docketing,  and  Appearance. 
4=»432.  Time  for  entry  or  docketing. 

434.  Necessity  and  requisites  of  appearance. 

435.  Effect  of  appearance. 

VIII.  Effect'  of  Transfer  of  Cause  or  Proceedings  Therefor. 

(A)  Powers  and  Proceedings  of  Lower  Court. 

^s»438.  New  trial  or  rehearing. 

440.  Amendment  of  proceedings. 

452.  Irregular  or  ineffectual  proceedings  for  review. 

(B)  Jurisdiction  Acquired  by  Appellate  Court. 
455.  Time  when  jurisdiction  attaches. 
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IX.  Supersedeas  or  Stay  of  Proceedings. 

^=»459.  Taking  and  perfecting  appeal  or  other  proceeding  for 
review  as  condition. 
460.  Operation  of  appeal  or  writ  of  error  and  necessity  for  se- 
curity or  allowance. 

461.  Use  of  appeal  or  cost  bond  as  supersedeas  bond. 

462.  Upon  security, 

468.  Time  of  givjng  bond. 

475.  Additional  or  new  security. 

476.  Upon  allowance  by  court  or  judge. 

477.  Authority  of  court  or  judge. 

479.  Grounds  for  allowance. 

482.  Modifying  or  vacating. 

484.  Scope  and  effect  as  stay. 

485.  Proceeding  in  cause  in  general. 

488.  Injunction. 

489.  Appointment  and  proceedings  of  receiver. 

X.  Record  and  Proceedings  Not  in  Record. 

{A)  Matters  to  be  Shown  by  Record. 
^=>493.  Jurisdiction  of  lower  court. 

496.  Proceedings  sustaining  judgment  or  order. 

498.  Presentation  and  reservation  of  grounds  of  review. 

499.  Questions  and  objections  in  general. 

600.  Rulings  by  lower  court. 

601.  — —  Exceptions. 

604.  Taking  and  perfecting  of  appeal  or  other  proceeding 

for  review. 
606.  Sufficiency  of  proceedings  in  general. 

514,  Successive  appeals  or  proceedings  for  review. 

515.  Incorporating  evidence  and  stenographer's  report 

(B)  Scope  and  Contents  of  Record. 

<&=>517.  Process  and  appearance. 
621.  Evidence. 
523.  Depositions  and  affidavits. 

624. Documents. 

625.  instructions. 

628.  Proceedings  on  motion  in  arrest,  for  new  trial,  or  re- 
hearing. 

632.  Record  on  review  of  decision  of  intermediate  court. 

533.  Opinion  of  lower  court. 

635.  Bill  of  exceptions,  case,  or  statement. 

537.  Necessity  of  timely  making  and  filing  in  lower 

court. 

639.  Stipulations  as  to  contents  of  record. 

(C)  Necessity  of  Bili<  of  Exceptions,  Case,  or  Statement  oe 

Facts. 

^=>644.  Decisions  not  otherwise  reviewable. 

552.  Scope  and  sufficiency  of  case,  statement,  or  certificate 

of  evidence. 

553.  Substitutes. 

554.  Effect  of  failure  to  make  bill,  case,  or  statement. 

(D)  Contents,  Making,  and  Settlement  of  Case  or  Statement  of 

Facts. 
4=»663.  Form  and  arrangement. 
567.  Time  for  settlement. 
573.  Making  and  filing  agreed  case  or  statement. 

(E)  Abstracts  of  Record. 

ISo  paragraphs  or  references  in  this  Digest.    But  se^  3  Cent.  Dig.  App. 
&  E.  if  2573-2620.] 
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X.  Record  and  Proceedings  Not  in  Record — Continued. 

(F)  Making,  Form,  and  Requisites  of  Transcript  or  Return. 

«=»  592.  Effect  of  failure  to  make  abstract  or  brief. 
597.  Record  or  part  thereof  included. 

608.  Sufficiency. 

609.  Supplemental  transcript  or  return. 

(G)  Authentication  and  Certification. 

«=»613.  Bill  of  exceptions. 

616.  Papers  included,  referred  to,  or  annexed. 

(H)  Transmission,  Fiung,  Printing,  and  Service  of  Copies. 

#=»619.  Necessity  and  duty  of  filing  in  appellate  court. 

620.  Time  for  transmission  and  filing. 

621.  Limitations  applicable. 

624.  Extension  of  time. 

626.  Failure  to  file  in  time. 

627.  Effect  in  general.    , 

628.  Excuses  for  delay. 

630.  Loss,  destruction,  or  withdrawal  from  files. 

631.  Printing. 

633.  Effect  of  failure  to  print  or  serve  copies. 

(I)  Defects,  Objections,  Amendment,  and  Correction. 

«=»635.  Effect  of  omissions. ' 

641.  Defects  in  authentication   or  certificate. 
643.  Time  to  amend  or  to  make  objections. 
645.  Defects  or  errors  amendable. 
647.  Amendment  or  correction  in  lower  court. 

650.  Certifying,      transmitting,      and      incorporating 

amendment. 
662.  Amendment  in  appellate  court. 
653.  Authority. 

658.  Certiorari  or  other  proceedings  to  bring  up  record. 

659.  Authority  and  grounds. 

660.  Proceedings. 

(J)  Conclusiveness  and  Effect,  Impeaching  and  Contradicting. 

«s»666.  Impeaching  or  contradicting. 
670.  Affidavits. 

^K)  Questions  Presented  for  Review. 

^s>671.  Limitation  by  scope  of  record  in  general. 

674.  Organization   and   jurisdiction   of  lower   court. 

689.  Admissibility  of  evidence. 

690.  In  general. 

691.  Necessity  of  setting  forth  all  the  evidence. 

692.  Necessity  of  setting  forth  evidence  excluded. 

693.  Sufficiency  of  evidence. 

695.  Necessity  of  setting  forth  all  the  evidence. 

696.  Necessity  of  recital  or  certificate  that  all  the  evi- 
dence is  included. 

697.  Sufficiency  of  recital  or  certificate  that  all  the 

evidence  is  included. 

698.  Instructions. 

699.  In  g^eneral. 

701.  — : —  Necessity  of  setting  forth  evidence. 

702.  Necessity  of  setting  forth  entire  charge. 

704.  Verdict,  findings,  or  decision. 

711.  Questions  in  intermediate  courts. 

Tkii  Dis^st  is  oompiled  on  the  Key-Niuaber  System.   For  ezplanation,  see  pace  ill. 
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X.  Record  and  Proceedings  Not  in  Record — Continued. 

(L)  Matters  Not  Apparent  of  Record. 

^s»712.  Matters  not  included  or  shown  in  general. 

714.  Matters  appearing  otherwise  than  by  record. 

715.  Evidence  relating  to  question  involved. 
717.  Opinion  of  lower  court. 

XI.  Assignment  of  Errors. 

«=»719.  Necessity. 

722.  Form  and  requisites  in  general   • 

723.  Specification  of  errors. 

727.  — ^  Conduct  of  trial. 

728,  Rulings  as  to  evidence. 

,  729. Submission  of  issues  or  questions  to  jury. 

730,  Instructions. 

731. Verdict,  findings,  or  decision. 

734.  Proceedings  after  judgment. 

745.  Filing  and  annexing  to  record. 
763.  Effect  of  failure  to  make  or  file. 

XU.  Briefs. 

^a»763.  Additional  or  supplemental  briefs. 
767.  Striking  out. 

769.  Failure  to  file  or  serve,  or  to  file  or  serve  in  time. 
773.  Dismissal  or  affirmance  or  reversal. 

XIII.  Dismissal, -Withdrawal,  or  Abandonment. 

^»777.  Dismissal  on  consent.    ' 
779.  Grounds  for  dismissal. 

781. Want  of  actual  controversy. 

782.  Want  of  jurisdiction. 

786.  I'roceedings  frivolous  or  for  delay. 

792.  Dismissal  by  court  on  its  own  motion. 

793.  Dismissal  without  prejudice. 

794.  Motion  for  dismissal. 

796.  Parties. 

797.  Time  for-  making. 

799.  Affidavits  and  other  proofs. 

801.  — —  Hearing  and  determination. 

802.  Order  of  dismissal. 
805.  Abandonment. 

807.  Vacating  order  and  reinstatement. 

XIV.  Dockets,  Calendars,  and  Proceedings  Preliminary  to  Hearing. 

811.  Advancement  of  cause. 


XV.  Hearing  and  Rehearing. 

«s»818.  Continuance  or  postponement. 
822.  Arguments  of  counsel. 

824.  Oral  arguments. 

826.  Submission  without  argument. 

829.  Rehearing. 

830.  In  general. 

832. Grounds. 

833.  Application. 

836.  Scope  and  conduct. 

XVI.  Review. 

(A)  Scope  and  Extent  in  General. 

836.  Power  of  appellate  court  in  general. 

837.  Matters  or  evidence  considered  in  determining  ques- 
tion. 

838.  Questions  considered. 


[Snp-CtDlg.— Pas«  ei]  APPBAL  AND  ERROR 

XVI.  Review — Continued. 

(A)  Scope,  and  Extent  in  General — Continued. 

^=9839.  Scope  of  inquiry  in  general. 

,    840.  Review  of  specific  questions  and  particular  deci- 
sions. 

842.  Review,  dependent  on  whether  questions  are  of 

law  or  of  fact. 

843.  Matters  not  necessary  to  decision  on  review. 

844.  Review  dependent  on  mode  of  trial  in  lower  court. 

845.  In  general. 

846.  Trial  by  court  in  general. 

847.  Trial  in  equitable  actions. 

848.  Trial  by  referee. 

849.  Waiver  of  jury. 

860.  General  or  special  findings. 

861.  Theory  and  grounds  of  decision  of  lower  court. 
854.  Reasons  for  decision. 

867.  Extent  of  review  dependent  on  mode  of  review. 

869.  Writ  of  error. 

862.  Extent  of  review  dependent  on  nature  of  decision  ap- 

pealed from. 

863.  In  general. 

865.  On  appeal  from  judgment  by  confession  or  de- 
fault or  from  orders  relating  thereto. 

866.  On  appeal  from  decision  on  motion  for  dismissal 

or  nonsuit  or  direction  of  verdict. 

(B)  Interlocutory,  Collateral,  and  Supplementary  Proceedings 

AND  Questions. 

'  ^a»869.  On  appeal  from  final  judgment. 

870,  Interlocutory  proceedings  brought  up  in  general. 

876.  On  appeal  from  order  made  after  jlidgment. 

876.  On  appeal  from  order  enforcing,  vacating,  or  refusing 
to  vacate  previous  judgment  or  order. 

(Q  Parties  Entitled  to  Allege  Error. 

«=»878.  Appellee,  respondent,  or  defendant  in  error. 
879.  Persons  not  parties  in  appellate  court. 

881.  Estoppel  to  allege  error. 

882.  Error  committed  or  invited  by  party  complaining, 

884.  Recognition  of  validity  of  proceeding. 

(D)  Amendments,  Additional  Proofs,  and  Trial  oe  Cause  Anew. 

^s>886.  Amendment  of  proceedings  of  lower  court.. 
888.  As  to  pleadings. 

(E)  Presumptions. 

«s»901.  Burden  of  showing  error. 

905.  Proceedings  not  included  in  record. 

906.  Facts  or  evidence  not  shown  by  record. 

907.  In  general.  » 

909.  Particular  facts  necessary  to  sustain  decision. 

911.  Organization  and  jurisdiction  of  lower  court. 
921.  Right  to  trial  by  jury,  and  waiver  thereof. 

926.  Admissibility  and  reception  of  evidence. 

927.  Dismissal,  nonsuit,  demurrer  to  evidence,  or  direction 

of  verdict. 

933.  Order  granting  or  refusing  new  trial. 

934.  Judgment. 

937.  Taking  and  perfecting  appeal  or  other  proceeding  for 

teview. 

938.  Making  and  contents  of  bill  of  exceptions,  case,  or 

statement  of  facts. 
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XVI.  Review — Continued. 

(F)  DiscRETxpN  OF  Lower  CouRar. 

^=^949.  Allowance  of  remedy  and  matters  of  procedure  in  gen- 
eral. 
057.  Opening  default. 
'  958.  Amendment  in  general. 

959.  Amended  and  supplemental  pleadings. 

960.  Rulings  on  motions  relating  to  pleadings. 

963.  Proceedings  preliminary  to  trial. 

964.  In  general. 

965.  Change  of  venue. 

966.  Continuance. 

970.  Reception  of  evidence. 

971.  Examination  of  witnesses. 

973.  Dismissal,  nonsuit,  demurrer  to  evidence,  or  direction 

of  verdict. 

974.  Submission  of  issues  or  questions  to  jury. 

976.  New  trial  or  rehearing. 

977.  In  general. 

979.  For  insufficiency  of  evidence. 

985.  Allowance  and  perfecting  of  appeal  or  other  proceed- 

ing for  review. 

986.  Allowance  of  supersedeas  or  stay. 

(G)  Questions  of  Fact,  Verdicts,  and  Findings. 

«=»987.  Power  and  duty  to  review. 

988.  Extent  of  review. 

989.  In  general. 

99^.  Questions  preliminary  to  admission  of  evidence. 

997.  Dismissal,   nonsuit,  demurrer  to  evidence,  or  direction 

of  verdict. 

998.  Verdicts. 

999.  Conclusiveness  in  general. 

1001.  Sufficiency  of  evidence  in  support. 

1002.  On  conflicting  evidence. 

1003.  Against  weight  of  evidence. 

1004.  Amount  of  recovery. 

1005.  Approval  of  trial  court. 

1007.  Findings  of  court. 

1008.  Conclusiveness  in  general. 

1009.  Effect  in  equitable  actions. 

'  1010.  Sufficiency  of  evidence  in  support. 

1011.  On  conflicting  evidence. 

1012.  Against  weight  of  evidence. 

1015.  Decision  on  motion  for  new  Jrial. 

1016.  Findings  of  referee,  master,  commissioner,  or  auditor, 

1017.  Conclusiveness  in  general. 

1018.  Sufficiency  of  evidence  in  support. 

1019.  On  conflicting  evidence. 

1021.  Amount  of  recovery. 

1022.  Approval  or  disapproval  of  trial  court. 

(H)  Harmless  Error. 

1025.  Prejudice  to  rights  of  party  as  ground  of  review. 

1026.  In  general. 

1027.  Errors  not  affecting  result. 

1028.  Errors  in  cases  of  decisions  correct  on  merits. 

1030.  Irregularities  in  procedure. 

1031.  Presumption  as  to  effect  of  error. 
1033.  Errors  favorable  to  party  tomplaining. 

1035.  Nature  or  form  of  remedy. 

1036.  Parties. 
1038.  Pleading. 
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XVI.  Review — Continued. 

(H)  Harmless  Error — Continued. 

^s»1040.  Demurrers  or  exceptions. 

1042.  Striking  out  or  dismissing. 

1045.  Selection  and  impaneling  of  jurors. 

1046.  Conduct  of  trial  or  hearing  in  general. 

1049.  Admission  of  evidence. 

1050.  Prejudicial  effect  in  general. 

1052.  Defect   supplied    or   objection    removed    subse- 
quently. 

1053.  Error  cured  by  withdrawal,  striking  out,  or  in- 
structions to  jury. 

1054.  On  trial  without  a  jury. 

1055.  Exclusion  of  evidence. 

1056.  Prejudicial  effect  in  general. 

1057.  Facts  otherwise  established. 

1059.  Error  cured  by  instructions  to  jury. 

1060.  Arguments  and  conduct  of  counsel. 

1062.  Submission  of  issues  or  questions  to  jury. 

1063.  Instructions  to  jury. 

1064.  Prejudicial  effect  in  general. 

1065.  In  equitable  actions. 

1066.  Applicability  to  issues  and  evidence. 

1067.  Failure  or  refusal  to  charge. 

1068.  Error  cured  by  verdict  or  judgment. 

1071.  Findings  by  court  or  referee. 

1072.  Decisions  on  motion  for  new  trial  or  rehearing. 

1073.  Judgment  or  order. 

1074.  Proceedings  after  judgment. 

(I)  Error  Waived  in  Appei*i.ate  Court. 
«=»1078.  Failure  to  urge  objections. 

(J)  Decisions  of  Intermediate  Courts. 

^=s>1081.  Questions  considered. 

1082.  Scope  of  inquiry  in  general. 

1083.  Review  dependent  on  whether  questions  are  of 

law  or  of  fact. 

1085.  Review  of  errors  of  trial  court. 

1089.  Nature  and  grounds  of  decision  of  intermediate  court. 

1090.  Cross-appeal. 

1091.  Presumptions. 

1092.  Discretion  of  intermediate  court. 

1093.  Review  of  questions  of  fact. 

1094.  In  general. 

(K)  Subsequent  Appeals. 

^=»1096.  Scope  and  extent  of  review. 

1097.  Former  decision  as  law  of  the  case  in  general. 
1099.  Questions  concluded. 

XVII.  Determination  and  Disposition  of  Cause. 

(A)  Decision  in  Generai,. 

<=»1106.  Remand  without  decision. 
1107.  Effect  of  change  in  law. 
1109.  Effect  of  death  or  change  of  parties. 
1115.  Scope  and  extent  of  relief. 
1121.  Leave  to  apply  to  lower  court  for  relief. 
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XVII.  Determination  and  Disposition  of  Cause — Continued. 

(B)  Affirmance. 

^=s>1124.  On  motion. 

1126.  Grounds. 

1127. Proceedings  and  determination. 

1128.  On  hearing  in  general. 

1129.  Determination  on  merits. 

1133.  Insufficient  presentation  of  case  or  questions. 

1137.  Defects  or  errors  on  part  of  appellant  or  plaintiff  in 

error. 

1138.  Reversal  ineffectual  or  not  beneficial. 
1140.  Remission  of  part  of  recovery. 

1144.  Ordering  new  trial  and  directing  further  proceedings 

in  lower  court. 

1145.  Effect  of  affirmance. 

(C)   MODlFlCATlONi 

^S9ll49.  Amendment  of  defects  and  correction  of  errors^ 
1151.  Modification  as  to  amount  of  recovery, 

(D)  Reversal. 

1166.  Jurisdictional  defects. 

1170.  Technical,  formal,  or  trivial  defects  or  errors. 

1172.  Reversal  in  part. 

1173.  Reversal  as  to  one  or  more  coparties. 

1175.  Rendering  final  judgment. 

1176.  Directing  judgment  in  lower  court 

1177.  Necessity  of  new  trial. 

1178.  Ordering  new  trial,  and  directing  further  proceedings 

in  lower  court. 
1180.  Effect  of  reversal. 

(E)  Rendition,  Form,  and  Entry  of  Judgment. 

^=s»1184.  Entry  nunc  pro  tunc. 

1185.  Amendment,  modification,  or  setting  aside. 

(F)  Mandate  and  Proceedings  in  Lower  Court. 

1186.  Mandate,  remittitur,  or  order  of  remand. 

1188.  Making  and  issuance. 

1191.  Transmission  and  filing  in  lower  court 

1193.  Effect  in  lower  court  of  decision  of  appellate  court. 

'  1194.  Construction  and  operation  in  general. 

1195. As  law  of  the  case. 

1196.  Powers  and  duties  of  lower  court. 

1197.  Jurisdiction  of  lower  court  after  remand. 

1198.  Compliance  with  mandate  or  directions. 

1199.  Opening,  vacating,  modification,  or  amendment 

of  judgment  or  order. 

1200.  Errors  in  decision  of  appellate  court. 

1201.  Amendments  as  to  pleadings  and  parties. 

1202.  Granting  new  trial  or  rehearing. 

1203.  Proceedings  after  remand. 

1204.  Enforcement  of  judgment  or  order  affirmed. 

1205.  Interest  on  judgment  aflSrmed. 

1207.  Rendition  and  entry  of  judgment  or  order  as  directed. 

1208.  Making  or  compelling  restitution. 

1209.  New  trial. 

1212.  Scope  of  issues. 

1216.  Failure  to' obey  mandate  or  follow  decision  of  appel- 
late court. 
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XVII.  Detennination  and  Disposition  of  Causei — Continued. 

(G)  Jurisdiction  and  Proceedings  of  Appei*late  .  Court  after  Re^ 

HAND. 

4s»1218.  Recall  or  return  of  cause  from  lower  court. 
1220.  Allowance  of  further  appeal. 
1222.  Amendment  or  correction  of  mandate  or  remittitur. 

XVm.  Liabilities  on  Bonds  and  Undertakings. 

1228.  Accrual  or  release  of  liability  by  breach  or  fulfillment 
of  conditions. 

1232.  Affirmance  or  reversal  of  judgtoent  or  order. 

1234.  Extent  of  liability. 


Cross-References. 


CertiorarL 

Exceptions,  BUI  ofL 

New  Trial. 
Appellate  jurisdictioii  of  United  States  Circuit 

Courts  of  Appeals,  see  Courts,  ^=^405;   Unit- 
ed States  Supreme  Courts,  see  Courts,  ^s> 

379-400. 
Costs  on  appeal  or  error,  see  Costs,  ^s>23&- 

263. 
Denial  of  remedy  by  appeal,  see  Constitutional 

Law,  «s»329. 
Due  process  of  law,  see  Constitutional   Law, 

€=»316. 
Mandamus  to  control  acts  6f  court,  judge,  or 

judicial  officer  in  reference  to  proceedings  for 

review,  see  Mandamus,  ^=:»57. 
Practice  peculiar  to  federal  courts,  see  Courts, 


Bemedy  by  appeal  or  writ  of  error  affecting 
other  remedies. 


Habeas  Corpus,  ^s>4,  45. 
Mandamus,  ^s»4. 
Prohibition,  ^s»3. 
Vested  rights,  see  Constitutional  Law,  ^=»111. 


Retiew  In  jwrHoalar  dvU  ocftona. 


Commerce,  ^=:»9S. 
Customs  Duties,  ^s»118. 
Divorce,  «=>184.  278-286. 
Eminent  Domain,  ^=»315, 
Infanta,  ^=s>115. 


See- 
Mortgages,  ^=s>570-578. 
Patents,  «s»324. 
Prohibition,  ^s>Z4t. 
United  States,  ^=9146. 
Vendor  and  Purchaser,  ^s»298. 

Review  in  epecial  prooeedingM^ 

flf^  I, 

Aliens,  ^s>32,  71^. 

Bankruptcy,  <S=s>306,  449-468, 

Certiorari,  ^=»70. 

Contempt,  ^=^66. 

Customs  Duties,  ^=s»83,  85. 

Eminent  Domain,  ^=s>238.  239), 

Habeas  Corpus,  ^S9ll3. 

Mandamus,  ^=9187. 

Municipal  Corporations,  ^s»321* 

WiUs,  «=»356. 

Review  of  eriminal  proeeouiionBm 
See- 
Criminal  Law,  «s>1006-1193. 
Habeas  Corpus. 
Homicide,  «s»325-340. 

Review  of  proceedinge  in  admirdtip. 
See  Admiralty,  «s>103-118. 

Review  of  proceedinga  of  nonjudicial  oficen  Of 

hodiet. 

See  Patents,  ®=»113. 


L  HATURE  AHB  FORM  OF  REMEDY. 

Bankroptcy  proceedings,  see  Bankruptcy,  ^^=> 

440  449. 
Practice  peculiar  to  federal  courts,  see  Courts, 


Review  by  Supreme  Court  of  decisions  of  ter- 
ritorial courts,  see  Courts,  ^s»387(4). 

Review  of  criminal  prosecutions,  see  Criminal 
Law.  «s>1006-10]l. 

^s»3.  Proper  mode  of  review. 

See  t  Cent  Dig.  App.  ft  B.  §8  8-24;  13  Cent  Dig. 
Costs,  i  797;  21  Cant  Dig.  Exceptions,  Bill  of,  8  3; 
»  Cent  Dig.  ParUt  i  424;  42.  Cent  Dig.   Refer,  i 

HI. 


— «  Appeal. 

8iB6  S  Cent  Dig.  App.  ft  B.  8f  8-21;    42  Cent  Dig. 
Refer,  i  ZU. 

Plaintiifs  brought  a  possessory  action  in  the 
nature  of  ejectment,  and  defendant  pleaded  the 
general  issue,  and  set  up  four  affirmative  de- 
fenses, to  which  plaintiffs  demurred  but  which 
were  sustained.  The  fourth  defense  was  ad- 
dressed to  the  judge  of  the  district  court 
Code  Wash.   T.   f   76,   subd.  4,  provides  that 


"when  the  relief  sought  is  of  an  equitable  na- 
ture the  complaint  shall  be  addressed  to  the 
judge  of  the  district  in  which  the  action  is 
brought."  Section  $3,  subd.  3,  provides  that 
"defendant  may  set  forth,  by  answer,  as  many 
defenses  and  counterclaims  as  he  may  have, 
whether  they  be  such  as  have  been  heretofore 
denominated  legal  or  equitable,-  or  both."  Held, 
that  the  final  judgment  dismissing  the  action  at 
law  was  not  an  exercise  of  chancery  jurisdic- 
tion, within  the  meaning  of  Code  Wash.  T.  § 
445,  which  provides  that  every  final  judgment, 
where  ciiancery  jurisdiction  has  been  exercised, 
shall  be  reviewed  in  the  supreme  court  by  ap- 
peal.—Brown  V.  Rank,  132  U.  S.  216,  10  S.  Ct 
54,  33  L.  Ed.  340. 

A  proceeding  for  the  probate  of  a  will  in 
the  District  of  Columbia  is  not  a  suit  in  equity, 
but  is  a  case  in  which  the  parties  have  a  right 
to  jury  trial,  and  in  which  there  may  be  ad- 
versary parties,  and  hence  may  be  brought  to 
the  supreme  court  from  the  District  courts  by 
writ  of  error,  instead  of  by  appeal. — Ormsby  v. 
Webb.  134  U.  S.  47.  10  S.  Ct  478,  33  L.  Ed. 
805 ;  CampbeU  v.  Porter,  162  U.  S.  478,  16  S, 
Ct  871.  40  L.  Ed.  1044. 
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The  judgment  of  a  United  States  circuit 
court,  entered  on  findings  by  the  court  on  trial 
of  an  action  of  assumpeit,  a  jury  having  been 
waived  by  the  parties,  cannot  be  reviewed  by 
the  supreme  court  on  appeal,  but  only  on  writ  . 
of  error,  whatever  may  be  the  course  pursued 
in  courts  of  the  state  under  its  statutes,  as  the 
appellate  jurisdiction  of  the  supreme  court  is 
regulated  by  the  acts  of  congress,  which  hav6 
generally  observed  the  distinction  between  the 
two  modes  of  review. — Deland  v.  Platte  Coun- 
ty, 155  U.  S.'221,  15  S.  Ct  82,  39  L.  Ed.  128. 

A  decree  of  a  circuit  court  of  the  United 
States  upon  the  merits  can  be  reviewed  in  the 
supreme  court  of  the  United  States  only  by  ap- 
peal, which  cannot  be  taken  until  after  a  final 
decree  has  been  made  disposing  of  the  whole 
cause. — City  of  Covington  v.  First  Nat.  3ank 
of  Covington,  22  S.  Ct.  045,  185  U.  S.  270,  46 
L.  Ed.  90t>. 

Writ  of  error,  and  not  appeal,  is  the  prop- 
er method  of  obtaining  a  review  in  the  federal 
Supreme  Court  of  a  judgment  of  the  Supreme 
Court  of  the  territory  of  Oklahoma  which  af- 
firmed a  judgment  of  the  court  below  sustain- 
ing a  demurrer  to,  and  dismissing  with  costs, 
the  petition  in  an  action  to  recover  damages 
for  false  imprisonment.  Appeal  68  P.  955,  11 
Okl.  487,  dismissed.^^^omstock  v.  Eagleton,  25 
S.  Ct  210,  196  U.  S.  99.  49  L.  Ed.  402. 

The  fact  that  an  action  of  ejectment  was 
tried  by  the  court,  upon  waiver,  of  a  jury,  does 
not  make  appeal  the  proper  method  of  obtain- 
ing a  review  in  the  federal  Supreme  Court  of 
the  final  judgment  of  the  Oklahoma  Supreme 
Court,  under  Act  May  2,  1890,  c.  182,  §  9,  26 
Stat.  81,  85,  authorizing  such  review  in  the 
same  manner  and  under  the  same  regulations 
as  though  the  judgment  were  that  of  a  federal 
circuit  court.  Judgment  73  P.  1012,  12  OkL 
570,  reversed. — Oklahoma  City  v.  MoMaster,  25 
S.  Ct.  324,  196  U.  S.  529,  49  L.  Ed.  587. 

Writ  of  errorj  and  not  appeal,  is  the  prop- 
er method  of  obtaining  a  review  in  the  Supreme 
Court  of  the  United  States  of  a  judgment  of 
the  Oklahoma  Supreme  Court,  affirming  a  judg- 
ment of  the  trial  court,  in  an  action  on  a  con- 
tract, tried  by  the  court  wthout  a  jury.  Judg- 
ment, 78  P.  170,  14  Okl.  296,  aflirmed.— Guss 
V.  Nelson,  26  S.  Ct.  260,  200  U.  S.  298.  50 
L.  Ed.  489. 

Writ  of  error  is  the  proper  method  of  re- 
viewing a  judgment  of  the  Supreme  Court  of 
the  territory  of  Oklahoma,  affirming  a  judgment 
of  the  court  below  in  an  action  of  replevin  tried 
by  the  court  upon  waiver  of  a  jury.  Judgment 
(1905)  79  P.  1134,  affirmed.— National  Live 
Stock  Bank  v.  First  Nat.  Bank,  27  S.  Ct  79, 
203  U.  S.  296,  51  L.  Ed.  192. 

Errors  alleged  to  have  been  committed  in 
an  action  at  law  can  be  reviewed  in  the  Su- 
preme Court  of  the  United  States  only  by  writ 
of  error.— Behn.  Meyer  &  Co.  v.  Campbell  &  Go 
Tauco.  27  S.  Ct.  502,  205  U.  S.  403.  51  L.  Ed. 
857. 

Writ  of  error  is  the  proper  mode  of  bring- 
ing up  to  the  federal  Supreme  Court  for  re- 
view a  judgment  of  the  Supreme  Court  of  the 
Philippine  Islands,  affirming  a  judgment  be- 
low, dismissing,  upon  grounds  of  law,  an  ap- 
plication for  the  registration  of  land. — Cariflo 
V.  Insular  Government  of  Philippine  Islands, 
29  S.  Ct.  334,  212  U.  S.  449,  53  L.  Ed.  594. 

Writ  of  error,  and  not  appeal,  is  the  proper 
proceeding  to  obtain  a  review  in  the  federal 
Supreme  Court  of  a  judgment  of  the  Supreme 
Court  of  the  Philippine  Islands,  affirming  a 
judgment  of  the  court  of  land  registration, 
w^hich  denied  registration  of  a  tract  of  land  J — 
Tiglao  V.  Insular  Government  of  Philippine  Is- 
lands, 30  S.  Ct  129,  215  U.  S.  410,  54  L.  Ed. 
267. 

Writ  of  error,  and  not  appeal,  is  the  prop- 
er mode  of  bringing  up  to  the  Federal  Supreme 


Court  for  review  a  judgment  of  the  Supreme 
Court  of  the  Philippine  Islands,  affirming  a 
judgment  of  the  court  of  land  registration, 
granting  registration  of  a  part  only  of  a  tract 
of  land. — Jover  y  Costas  v.  Insular  Govern- 
ment of  Philippine  Islands,  31  S.  Ct  664,  221 
U.  S.  623,  55  L.  Ed.  884. 

Writ  of  error  and  not  appeal  is  the  only 
method  by  which  a  review  may  be  had  in  the 
Supreme  Court  of  the  judgment  of  the  Supreme 
Court  of  the  Philippine  Islands  in  favor  of  a 
city  in  a  suit  to  recover  land. — Harty  v.  Munici- 
pality of  Victoria,  33  S.  Ct  4»  226  U.  S.  12, 
57  L.  Ed.  103.  , 


—  Writ  of  error. 

See  2  Cent.  Dig.  App.  A  B.  9S  8-21;  IS  Cent  Dig. 
Costs.  §  797;  21  Cent.  Dig.  Exceptions,  Bill  of,  i  3; 
81  Cent  Dig.  J.  F.  fi  761 ;   42  Cent  Dig.  Refer.  9  211. 

Under  Act  Cong.  April  7,  1874.  c.  80  (18 
Stat.  27),  where  the  case  was  not  tried  in  the 
territorial  court  by  a  jury,  the  judgment  can 
only  be  brought  up  by  appeal,  and  not  by  writ 
of  error.— Woolf  v.  Hamilton,  108  U.  S.  15,  1 
S.  Ct  139,  27  L.  Ed.  635;  Kahn  v.  Same,  1 
S.  Ct.  139,  154  U.  S.  677,  27  L.  Ed.  635; 
Story  V.  Black,  119  U.  S.  235.  7  S.  Ct  176, 
30  L.  Ed.  341:  Konnifield  v.  Price.  154  U.  S. 
672,  14  S.  Ct  1194,  26  L.  Ed.  1022. 

If  the  judgment  complained  of  was  rendered 
by  a  court  proceeding  according  to  the  course 
of  the  common  law,  a  writ  of  error  lies. — Unit- 
ed States  V.  Hailey,  118  U.  S.  233,  6  S.  Ct 
1049,  30  L.  Ed.  173. 

A  petition  of  intervention  or  of  third  op- 
position, under  Code  Prac.  La.  arts.  395-400. 
to  obtain  the  release  of  property  seized  under 
an  execution  to  which  it  is  not  liable,  is  a  legal 
remedy,  and  reviewable  bj^  writ  of  error. — City 
of  New  Orleans  v.  Louisiana  Const  Co.,  129 
U.  S.  45,  9  S.  Ct.  223.  32  L.  Ed.  607. 

A  motion  in  the  United  States  supreme  court 
to  dismiss  a  writ  of  error  to  a  judgment  in  fa- 
vor of  the  execution  plaintiff,  on  the  ground 
that  the  execution  defendant  cannot  be  a  "third 
opponent,"  and  that  the  land  levied  on  is  used 
for  public  purposes  by  the  execution  defendant, 
a  city,  and  is  therefore  the  subject  of  a  trust, 
which  is  cognizable  only  in  equity,  and  that 
thus  such  judgment  is  reviewable  only  on  ap- 
peal, will  be  denied  when  the  objection  to  the 
jurisdiction  at  law  was  not  made  in  the  trial 
court,  and.  the  cause  was  tried  on  its  merits. 
—Id. 

Act  Cong.  April  7,  1874,  c.  80.  |  2  (18 
Stat.  27,  28).  prescribes  that  the  appellate  juris- 
diction of  the  supreme  court  over  judgments 
of  territorial  courts,  "in  cases  of  trial  by  jury, 
shall  be  exercised  by  writ  of  error,  and  in  eJl 
other  cases  by  appeal.'*  Code  Civ.  Proc.  Idaho, 
fil  815.  826,  authorize  suits  to  enforce  mechan- 
ics' liens  in  which  there  may  be  an  order  for 
the  sale  of  the  pro[>erty  subject  to  the  lien,  and 
personal  judgment  for  deficiency,  in  like  man- 
ner ,  and  with  like  effect  as  in  actions  for  the 
foreclosure  of  mortgages.  Held  that,  the  pro- 
ceeding being  in  its  nature  purely  equitable,  it 
could  be  reviewed  only  on  appeal,  though  the 
court  submitted  issues  to  the  jury,  and  though 
the  Code  of  Idaho  declares  that  there  shall  be 
but  one  form  of  civil  action,  in  which  either 
legal  or  equitable  remedies  may  be  administer- 
ed, with  or  without  a  jury,  according  to  the 
nature  of  the  relief  sought — Idaho  &  Oregon 
Land  Imp.  Co.  v.  Bradbury.  132  U.  S.  509.  10 
S.  Ct  177.  33  L.  Ed.  433,  affirming  Bradbury 
V.  Idaho  &  Oregon  Land  Imp.  Co.,  2  Idaho 
(Hash.)  239,  10  P.  620. 

Since,  under  18  Stat  p.  27.  c.  80.  §  2,  a 
case  tried  by  the  state  court  without  a  jury  can 
only  be  brought  to  the  supreme  court  of  the 
United  States  by  appeal,  that  court  has  no 
jurisdiction  of  a  wnt  of  error  in  *uch  case. 
6  Mpnt  485,  491.  13  P.  195-198,  affirmed.— 
Gregory  Consolidated  Min.  Co.  v.  Starr,  141  U. 
S.  222,  11  S.  Ct  914.  35  L.  Ed.  715. 
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Exceptions  to  an  acconnting  by  an  execu- 
trix in  the  supreme  court  of  the  District  of  Go- 
lombia,  sitting  as  an  orphans*  court,  make  a 
case  for  equitable  cognizance,  which  is  properly 
reviewed  by  appeal  rather  than  by  writ  of  er- 
ror. Decree,  Sinnott  v.  Kenaday,  14  App.  D. 
C.  1,  reversed. — Kenaday  v.  Sinnott,  21  S.  Ct. 
233,  179  U.  S.  606,  45  L.  Ed.  339. 

An  appeal,  and  not  a  writ  of  error,  from 
a  decision  of  a  district  court  denying  an  ap- 
plication for  a  discharge  upon  a  writ  of  habeas 
corpus,  where  the  construction  of  an  extradi- 
tion treaty  is  involve^d,  is  authorized  by  Court 
of  Appeals  Act  March  3,  1891,  c.  517,  j  5,  26 
Stat.  827  [U.  S.  Comp.  St  1901,  p.  549],  pro- 
viding for  appeals  direct  from  the  district  court 
to  the  supreme  court  in  any  case  in  which'  the 
validity  or  construction  of  a  treaty  is  drawn 
in  question.— Rice  v.  Ames,  21  S.  Ct.  406,  180 
U.  S.  371,  45  L.  Ed.  577. 

Appeal,  and  not  writ  of  error,  is  the  prop- 
er metjiod  of  obtaining  a  review  in  the  Supreme 
Court  of  the  United  States  of  a  final  order 
of  the  Supreme  Court  of  the  Philippine  Islands  in 
a  habeas  corpus  case,  under  Act  July  1,  1902, 
c.  1369.  32  Stat  691,  G95  [U.  S.  Comp.  St. 
Supp.  1905,  p.  154],  %  10,  providing  that  judg- 
ments and  decrees  of  the  latter  court  can  only 
be  reviewed  **in  the  same  manner,  under  the 
same  regulations,  and  by  the  same  procedure, 
as  far  as  applicable,  as  the  final  judgments 
and  decrees  of  the  Circuit  Courts."— Fisher  v. 
Baker,  27  a  Ct.  135,  203  U.  S.  174,  51  L.  Ed. 
142,  7  Ann.  Cas.  1018. 

Judgment  of  Supreme  Court  of  Philippine 
Islands  affirming  judgment  reversing  decision  of 
insular  collector  as  to  classification,  under^  Phil- 
ippine Tariff  Act,  of  an*  imported  commodity, 
can  be  reviewed  in  the  federal  Supreme  Court 
only  by  appeal  under  Act  July  1,  1902. — Gsell 
V.  Insular  Collector  of  Customs,  36  S.  Ct.  39, 
239  U.  S.  93,  60  U  Ed.  163. 

A  decree  of  the  Hawaiian  Supreme  Court 
tried  without  a  jury  is  reviewable  in  the  fed- 
eral Supreme  Court  by  writ  of  error  under 
Judicial  Code,  §  246.— Hapai  v.  Brown,  36  S. 
Ct.  201,  239  U.  S.  502,  60  L.  Ed.  407. 

Appeal,  not  writ  of  error,  is  proper  mode  in 
reviewing  in  federal  Supreme  Court  decree  of 
Supreme  Court  of  Philippine  Islands  in  a  suit 
by  a  wife  for  divorce,  alimony,  and  division  of 
property.— De  La  Rama  v.  De  La  Kama,  36  S. 
Cl  518,  241  U.  S.  154,  60  L.  Ed.  932. 

Appeal  is  a  proper  method  of  reviewing,  in 
federal  Supreme  Court,  under  Act  July  1,  1902, 
i  10,  a  decree  of  the  Supreme  Court  of  the 
Philippine  Islands  in  equity  suit. — Montelibano 
V.  I^a  Compania  General  De  Tabacos  De  Fill- 
pinas,  36  S.  Ct  617,  241  U.  S.  455,  60  L.  Ed. 
1099. 

€=:>0.  Existence  of  otl&er  remedy  in  low- 
er conrt. 

See  2  Cent  Dig.  App.  &  E.  9S  25-33;  13  Cent.  Dig. 
Costs,  I  "m;  42  Cent.  Dig.  Refer.  S  213. 

Whether  plaintiff  should  be  permitted  to 
make  the  closing  argument  to  the  jury,  as  hav- 
ing the  affirmative,  is  purely  a  question  of  prac- 
tice, to  be  reviewed  only  by  motion  for  new 
trial  in  the  trial  court,  ana  cannot  be  made 
the  subject  of  a  bill  of  exceptions  or  writ  of 
error.— Lancaster  v.  Collins,  115  U.  S.  222,  6 
S.  Ct.  33,  29  U  Ed.  373. 

^:>10.   EzisteBee  of  otker  remedy  for  re- 


See  2  Cent.  Dig.  App.  ft  B.  8S  34-38;    21  Cent.  Dig. 
Exceptions.  Bill  of,  i  86. 

Where  the  supreme  court  of  a  territory  has 
entertained  jurisdiction  of  a  cause,  but  dis- 
nussed  it  because  errors  were  not  assigned  in 
accordance  with  the  rules  of  practice  applicable 
to  that  form  of  action,  the  judgment  can  only 


be  reviewed  by  writ  of  error  oi*  appeal ;    man- 
damus  will  not  lie.— Ex  parte  Brown,  116  U. 
,  S.  401,  6  S.  Ct  387,  29  L.  Ed.  676. 

^=s>ll«  Risl&t  to  diifereat  remedies  in 
Mune  ease. 

See  2  Cent.  Dig.  App.  JL  E.  9!  89-46. 

When  it  is  doubtful  whether  an  appeal  will 
lie  directly  from  the  circuit  to  the  supreme 
court,  a  party  does  not  waive  his  appeal  to  the 
supreme  court  by  taking  at  the  same  time  an 
appeal  to  the  circuit  court  of  appeals.— Pull- 
man's Palace-Car  Co.  v.  Central  Transp.  Co., 
18  S.  Ct  808,  171  U.  S.  138.  43  U  Ed.  108,  re- 
versing judgment  76  F.  401,  22  C.  C.  A.  246. 

^^13.  Pendency  of  anotl&er  prooeedins* 

See  2  Cent.  Dig.  App.  &  K.  {§  47.  1895;    13  Cent 
Dig.  Courts,  S  1102. 

The  act  of  March  3,  1891  (26  Stat  826), 
does  not  contemplate  separate  appeals  or  writs 
of  error  on  the  merits  in  the  same  case,  and  at 
the  same  time^  to  two  different  appellate  courts ; 
and  a  writ  oi  error  obtained  from  the  supreme 
court  to  review  a  judgment  of  a  circuit  court, 
while  the  case  was  pending  in  the  circuit  court 
of  appeals,  will,  be  dismissed. — Columbus  Const. 
Co.  V.  Crane  Co.,  19  S.  Ct  721,  174  U.  S.  600. 
43  L.  Ed.  1102. 

^=»14«   SnoeessiTo  appeals  and  oross-ap- 
peals  or  other  proceedings* 

See  2  Cent  Dig.  App.  &  B.  {§  48-57. 

A  motion  to  dismiss  a  cross  appeal  will  not 
be  granted,  when  the  record  has  not  been  print- 
ed, where  it  appears  from  the  motion  papers 
that,  if  the  defenses  set  up  under  the  other 
appeal  are  overruled,  it  will  then  become  im- 
portant to  appellant  to  urge  the  defense  under 
his  cross  appeal  to  a  claim  that  will  then 
amount  to  more  than  $5,000. — Mayer  v.  Walsh, 
108  U.  S.  17,  1  S.  Ct.  417,  27  L.  Ed.  635. 

The  allowance  of  an  appeal  which  after- 
wards becomes  of  no  avail,  from  failure  to 
file  the  record  and  prosecute  it,  is  no  bar  to  a 
second  appeal  within  the  time  allowed  by  law. 
—Evans  v.  State  Nat.  Bank,  134  U.  S.  330,  10 
S.  Ct.  493,  33  L.  Ed.  917. 

^=»15.  Joinder  of  proceedings,  and 
donble  appeals  or  other  pro- 
ceedings. 

See  2  Cent  Dig.  App.  ft  B.  {{  68.  60. 

Where,  in  a  consolidated  action,  each  de- 
fendant brings  error,  and  a  writ  of  error  is 
also  sued  out  by  them  jointly,  the  latter  is 
superfluous,  and  may  be  dismissed  without  costs. 
—Mutual  Life  Ins.  Co.  of  New  York  v.  HiU- 
mon,  145  U.  S.  285,  12  S.  Ct  909,  36  L. 
Ed.  700. 

H.   NATUBE   AND   OROTTNDS   OF   AF« 
PELLATE   JURISDICTION. 

Criminal  prosecutions,  see  Criminal  Law,  ^=» 
1016-1019. 

Party  to  appeal  in  suit  for  diversion,  see  Ap- 
peal and  Error,  ^=»322. 

^=9 10.   Existence   of   aotnal  oontroTersy. 

See  2  Cent  Dig.  App.  &  B.  §9  63-80. 

The  supreme  court  will  not  adjudicate  be- 
tween two  corporations  which,  after  judgment 
below,  have  come  under  control  of  the  same 
persons,  as  the  controversy  then  ceases  to  be 
a  real  one;  and  it  is  immaterial  that  a  minor- 
ity of  the  stockholders  of  the  defendant  in 
error  retain  the  same  interest  they  had  at  the 
time  of  the  judgment  and  that  the  present 
owners  of  both  corporations  are  anxious  to  have 
the  question  decided,  in  order  that  such  minor- 
ity may  receive  "whatever,  by  the  finding  of 
the  court,  would  be  due  them." — South  Spring 
Flill   Gold-Min.  Co.   v.   Amador   Medean    Gold- 
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Min.  Co.,  145  17.  S.  SOO,  12  S.  Ct  921,  36  U 
Ed.   712. 

The  dismissal  of  a  petition  for  a  writ  of 
prohibition  to  prevent  the  canTass  of  the  votes 
cast  at  a  congressional  election  cannot  be  re- 
viewed in  the  federal  Supreme  Court  after  the 
canvass  has  been  made,  and  certificates  of  elec- 
tion have  been  issued,  and  the  House  of  Bepre- 
seutntives  has  admitted  the  parties  holding  the 
certificates  to  seats  in  that  body. — Jones  v.  Mon- 
tague, 24  S.  Ct  611.  194  U.  S.  147,  48  L.  Ed. 
913. 

The  denial  of  injunctive  relief  against  a 
canvass  of  the  votes  cast  at  a  congressional 
election  cannot  be  reviewed  in  the  federal  Su- 
preme Court  after  the  canvass  has  been  made, 
and  certificates  of  election  have  been-issu^,  and 
the  House  of  Bepresentatives  has  admitted  the 

Earties  holding  the  certificates  to  seats  in  that 
ody.— Selden  v.  Montague,  24  S.  Ct.  618,  194 
U.  S.  153,  48  L.  Ed.  915. 

The  validity  of  the  action  of  the  Philippine 
authorities  in  suspending  the  writ  of  habeas 
corpus  is  a  moot  question,  which  does  not  call 
for  determination  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error,  where  the  sus- 
pension was  revoked  on  the  day  when  copy  of 
the  petition  for  the  writ  of  error  was  served  on 
opposing  counsel,  and  more  than  two  months 
before  the  writ  was  issued.— Fisher  v.  Baker,  27 
S.  Ct.  135,  203  U.  S.  174,  51  L.  Ed.  142,  7  Ann. 
Cas.  1018. 

The  question  whether  the  Anti-trust  Act  is 
violated  by  a  combination  of  steamship  com- 
panies to  monopolize  Trans-Atlantic  transporta- 
tion is  moot  in  view  of  the  existing  European 
War,  and  hence  will  not  be  decided  by  the  fed- 
eral Supreme  Court  on  appeal  from  a  District 
Court.— United  States  v.  Hamburg-Amerikan- 
ische  Packet-Fahrt-Actien  Gesellschaft,  36  S. 
Ct.  212,  239  U.  S.  466.  60  L.  Ed.  387,  reversing 
decree  Same  v.  Hamburgh-American  S.  S.  Line 
(D.  C.)  216  F.  971. 

^=»20.  Jurisdiotioa  of  lower  eonrt* 

Sm  2  Cent.  Dig.  App.  ft  B.  §S  81-87;  18  Cent.  Dig. 
Courts.  SS  488,  488. 

Where  it  is  determined  that  the  circuit 
court  had  •no  jurisdiction  of  the  cause  of  action, 
the  decree  will  be  reversed,  though  it  was  stipu- 
lated in  the  court  below  that  it  should  abide  the 
decision  in  another  case. — Ryder  v.  Holt,  128  U. 
S.  525,  9  S.  Ct.  145,  32  L.  Ed.  529. 

^=>22.  Waiver  of  objections. 

See  8  Cent.  Dig.  App.  &  E.  8  98. 

The  United  States  supreme  court  will,  of  its 
own  motion,  deny  its  own  jurisdiction,  and, 
in  the  exercise  of  its  appellate  power,  that  of 
all  other  courts  of  the  United  States,  in  all  cas- 
es where  such  jurisdiction  does  not  affirmative- 
ly appear  in  the  record  on  which,  in  the  ex- 
ercise of  that  power,  it  is  called  to  act;  even 
though  the  party  against  whose  objection  the 
error  was  committed  does  not  complain. — Mans- 
field, C.  &  L.  M.  Ry.  Co.  v.  Swan,  111  U.  S. 
379,  4  S.  Ct.  510,  28  L.  Ed.  462. 

The  federal  Supreme  Court  will  inquire 
whether  it  has  jurisdiction  of  the  writ  of  error 
before  it,  although  counsel  do  not  raise  that 
question. — Fore  River  Shipbuilding  Co.  v.  Hagg, 
31  S.  Ct  185,  219  U.  S.  175,  55  L.  Ed.  163. 

ni.   DECISIONS  REVIEWABLE. 

See- 
Admiralty,  ^s>103. 
Bankruptcy,  ^=»455,  456. 
Contempt,  ^=»66. 
Criminal  Law,  «=>1021-1023. 

(A)  COURTS  AND  OTHER  TRIBUNALS 
SUBJECT  TO  REVIEW. 

See  t  Cent.  Dig.  App.  ft  B.  SS  100-898. 

Bankruptcy  courts,  see  Bankruptcy,  ^=»455. 


(B)  NATURE  OF  SUBJECT-MATTER  AND 
CHARACTER  OF  PARTIES. 

^925.  Courts  of  origiiaal  iurlacUetlon  In 
seaeral. 

See  2  Cent.  Dig.  App.  &  B.  i  101. 

The  district  court  established  by  Act  Cong. 
May  17,  1884,  for  the  territory  of  Alaska,  is 
not  merely  a  district  court  of  the  United  States^ 
and  a  district  court  exercising  the  powers  oi 
a  circuit  court;  it  is  also  a  court  of  general 
law  and  equity  jurisdiction;  and,  under  sec- 
tion 7  of  the  act^  the  supreme  court  has  power 
to  review  its  decisions,  not  merely  in  the  man- 
ner prescribed  for  a  district  and  acting  circuit 
court  of  the  United  States,  but  in  the  manner 
appropriate  to  the  nature  of  the  case,  as  in 
cases  of  the  same  kind  from  other  courts.-^ 
Ex  parte  Cooper,  143  U.  S.  472,  12  S.  Ct.  463, 
36  L.  Ed.  232. 

^=»30.  Judses  and  Jndiolnl  olHeonu 

See  2  Cent  Dig.  App.  ft  B.  8  106. 

Where  a  prisoner  was  discharged  from  cn^ 
tody  by  an  order  of  the  circuit  judge  In  ha- 
beas corpus  proceedings,  the  fact  that  the  ap- 
peal was  docketed  **an  appeal  from  the  circuit 
court"  does  not  make  the  decision  appealable, 
since  appeals  in  such  proceedings  are  only  giv- 
en from  the  final-  decree  of  a  circuit  court.— 
Carper  v.  Fitzgerald,  121  U.  S.  87,  7  S.  Ct. 
825,  30  L.  Ed.  b82. 

^=»33.   Oonatitntional  qneationg  In  sen* 
oral. 

See  2  Cent.  Dig.  App.  ft  B.  i  110. 

Thb  right  to  transportation  by  a  common 
carrier  Js  not  such  a  "privilege  or  immunity 
secured  by  the  constitution  of  the  United 
States,"  within  the  terms  of  Rev.  St.  S  699, 
subd.  4,  giving  jurisdiction  to  the  supremo 
court  in  such  cases,  without  regard  to  the  sum 
in  dispute,  as  to  authorize  an  appeal  thereto 
in  an  action  against  a  railroad  company  for 
refusing  to  transport  beer  into  Iowa  because  of 
the  prohibition  of  the  state  law. — Bowman  v. 
Chicago  &  N.  W.  Ry.  Co.,  115  U.  S.  611,  6  S. 
Ct.  192,  29  I/.  Ed.  502. 

The  refusal  of  the  obligor  to  comply  with 
the  conditions  of  an  appeal  bond  to  prosecute 
an  appeal  from  the  circuit  to  the  supreme  court 
is  not  a  "deprivation  of  any  right,  privilege,  or 
immunity  secured  bv  the  constitution  of  the 
United  States,"  within  the  meaning  of  Rev. 
St  $  699,  subd.  4,  giving  the  supreme  court 
jurisdiction  to  review  any  final  judgment  of 
any  circuit  court  in  such  cases,  without  regard 
to  the  sum  or  value  in  dispute.— CogsweU  v. 
Fordyce,  128  U.  S.  391,  9  S.  Ct  112,  32  U 
Ed.  484. 

Actions  brought  by  the  same  plaintilJte 
against  different  insurance  companies  to  recov- 
er for  a  loss  caused  by  a  fire  were  consolidated 
for  trial  in  the  circuit  court.  Some  of  the  de- 
fendants sought  a  reversal  of  judgment  against 
them,  on  the  ground  that  tlie  circuit  court  had 
acted  improperly  in  ordering  such  consolida- 
tion, and  that  thereby  the  defendant  had  been 
deprived  of  a  trial  by  jury  according  to  the  set- 
tled courae  of  judicial  proceedings.  Held,  not 
within  Rev.  St.  H  699,  subd.  4,  providing  for 
the  review  of  judgments  rendered  by  the  circuit 
court,  without  regard  to  the  amount  in  dispute, 
in  a  "case  brought  on  account  of  the  depriva- 
tion of  any  right,  privilege,  or  immunity  se- 
cured by  the  constitution  of  the  United  States, 
or  of  any  right  or  privilege  of  a  citizen  of  the 
United  States."— Hanover  Fire  Ins.  Co.  v.  Kin- 
noard.  129  U.  S.  176.  9  S.  Ct.  209,  32  I*  F^. 
653. 

In  an  action  in  a  territorial  court  to  oust 
an  ofllcer  claiming  title  under  a  territorial  act, 
and  to  compel  the  surrender  of  the  office  to  one 
appointed  by  the  governor,  by  virtue  of  the  au- 
thority conferred  by  the  act  of  congress  creat* 
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ing  the  territory,  where  the  territorial  supreme 
court  bases  its  decision  for  plaintiff  on  the 
power  conferred  on  the  governor  by  the  act 
of  congress,  an  "authority  exercised  under  the 
United  States"  is  "drawn  in  question,"  within 
the  meaning  of  Act  Cong.  March  3,  1885  (23 
Stat  443),  %  2,  which  provides  for  appeals  and 
writs  of  error  from  the  supreme  courts  of  the 
territories  in  such  cases.  It  is  not  necessary 
under  this  clause  that  the  decision  should  be 
against  the  ''authority",  asserted/— Olay ton  v. 
Utah,  132  U.  S.  632,  10  S.  Ct  190,  33  L.  Ed. 
455;  Jack  y.  Same,  132  U.  S.  43,  10  S.  Ct. 
194,  33  lu  Ed.  459. 

Writs  of  mandamus  issued  by  the  supreme 
court  of  a  territory,  on  the  ground  that  a  body 
of  persons^  claimed  without  right  to  be  the  law- 
ful council  and  house  of  representatives  of 
the  territory,  usurped  the  legislative  power  con- 
ferred by  congress  upon  the  legislative  assembly 
of  the  territory  by  Rev.  St.  §  1846,  raise  ques- 
tions as  to  the  validity  of  an  authority  exer- 
cised under  the  United  States,  within  the  mean- 
ing of  Act  Cong.  March  3.  1885,  i  2,  author- 
izing the  supreme  court  oi  the  United  States 
to  review  the  judgment  of  the  supreme  court 
of  a  territory  in  such  cases,  without  regard  to 
the  amount  in  dispute.— Clough  v.  Curtis,  134 
U.  S.  361,  10  S.  Ct  573,  33  L.  Ed.  945,  affirm- 
ing  judgment  2  Idaho  (Hash.)  523,  22  P.  8. 

A  decision  by  a  territorial  supreme  court 
that  a  statute  authorizing  verdicts  by  less  than 
the  whole  number  of  jurors  is  not  in  violation 
of  the  seventh  amendment  to  the  federal  con- 
stitution, is  reviewable  on  error  in  the  supreme 
court  of  the  United  States  without  regard  to 
the  amount  in  controversy. — Springville  City  v. 
Thomas,  17  S.  Ct.  717,  166  tJ.  S.  707,  41  L. 
Ed.  1172. 

^=»34.  Validity  of  statntas  or  ordiaano- 


Sce  2  Cent  Dig.  App.  &  B.  H  HI*  178. 

In  an  action  in  the  supreme  court  of  the 
District  of  Columbia  against  a  railroad  com- 
pany, for  maintaining  a  nuisance  in  a  street, 
the  company  defended  on  the  ground  that  it 
acted  in  occupying  the  street  under  certain 
statutes  of  the  United  States.  The  court  recog- 
nixed  the  right  of  the  company  to  occupy  the 
streets  in  a  lawful  manner  for  the  purpose  of 
transacting  its  lawful  business,  and  charged  the 
jury  that  no  recovery  could  be  had  for  injuries 
cauuBed  thereby,  but  held  that  the  statutes  did 
not  authorize  the  occupation  of  the  street  for 
a  freight  yard.  Held,  that  the  ''validity"  of 
these  statutes  was  not  drawn  in  question,  with- 
in the  meaning  of  Act  Cong.  March  3,  1885 
(23  Stat.  443),  regulating  writs  of  error  to  and 
appeals  from  the  supreme  court  of  the  District 
of  Columbia,  and  providing  that  the  writ  shall 
lie  without  reference  to  jurisdictional  amount 
in  cases  **in  which  is  drawn  in  question  the 
validity**  of  a  statute  of  the  United  States,— 
Baltimore  &  P.  R.  Co.  v.  Hopkins,  130  U.  S. 
210,  9  S.  Ct  503,  32  L.  Ed.  908;  Same  v. 
Crown,  131  U.  S.  429,  9  S.  Ct  795,  33  L.  Ed. 
222. 

•  Franftliisss  aad  matters  of  public 
interest* 

2  Cent  Dig.  App.  ft  E.  U  112.  U3.  174. 

A  suit  by  a  water  company,  having  a.  grant 
of  an  exclusive  privilege  of  supplying  a  city 
with  water  for  15  years,  to  enjoin  the  city 
from  establishing  waterworks  of  its  own,  or 
from  issuing  bonds  for  that  purpose,  is  not 
within  the  appellate  jurisdiction  of  the  supreme 
court,  when  there  is  no  allegation  inconsistent 
with  a  purpose  on  the  part  of  the  city  to  com- 
mence operating  its  waterworks  only  after  the 
expiration  of  the  15  years,  and  no  averment 
showing  that  the  taxes  and  other  expenses  pr 
damages  to  which  complainant  will  be  subjected 
by  reason  of  the  proposed  improvement  will  ex- 


ceed $5,000  in  amount.— El  Paso  Water  Co.  v. 
City  of  El  Paso,  152  U.  S.  157,  14  S.  Ct  494, 
38  L.  Ed.  396. 

^s»30.  Reveane* 

See  2  Cent  Dig.  App.  ft  E.  if  U4-116.  176. 

Rev.  St.  I  844,  requiring  the  clerks  of  the 
circuit  courts  to  pay  into  the  treasury  any  sur- 
plus of  fees  and  emoluments  which  their  re- 
turns to  the  attorney  general  show  to  exist 
over  and  above  their  compensation  and  allow- 
ances, is  not  a  "revenue  law,"  within  the  con- 
templation of  Rev.  St.  II  699,  subd.  2,  which 
provides  for  a  writ  of  error,  without  regard  to 
the  amount  in  dispute,  upon  "any  final  judg- 
ment of  a  circuit  court  ♦  •  ♦  in  any  civil 
action  brought  by  the  United  States  for  the  en- 
forcement of  any  revenue  law  thereof.** — United 
States  V.  Hill,  123  U.  S.  681,  8  S.  Ct.  308,  31 
L.  Ed.  275. 

A  bond  for  appearance,  given  by  one  charg- 
ed with  forging  checks  on  a  United  States 
treasurer,  does  not  come  within  the  exceptions 
of  Rev.  St.  U.  S.  II  699,  providing  that  an  ap- 
peal may  be  had  to  t}ie  United  States  supreme 
court,  without  regard  to  the  sum  in  dispute,  in 
suits  for  the  enforcement  of  revenue  laws,  or 
acts  done  by  a  revenue  officer,  in  patent  or 
copyright  cases,  and  in  suits  involving  the  con- 
stitutional privileges  of  citizens  of  the  United 
States.— United  States  v.  Broadhead,  127  U.  S. 
212,  8  S.  Ct  1191.  32  L.  Ed.  147. 

An  action  by  the  United  States  on  the  offi- 
cial bond  of  a  collector  of  customs  for  money 
appropriated  by  him,  as  part  of  the  emoluments 
of  his  office,  is  not  to  enforce  a  revenue  law, 
or  n gainst  a  revenue  officer  for  an  ''act  done 
by  him  in  the  performance  of  his  official  duty, 
or  for  the  recovery  of  any  money  exacted  by  or 
paid  to  him  which  shall  have  been  paid  into 
the  treasury,*'  in  which  cases,  under  Rev.  St. 
g  699,  an  appeal  may  be  taken  to  the  supreme 
court,  though  the  amount  in  controversy  is 
less  than  $5.000.— United  States  v.  Haynes,  130 
U.  S.  653.  9  S.  Ct.  648,  32  L.  Ed.  1060. 

Under  Act  March  3,  1885  (23  Stat  443), 
no  appeal  lies  from  a  decree  of  the  suj^reme 
court  of  the  District  of  Columbia  dismissing 
a  bill  to  enjoin  the  municipal  authorities  of 
the  district  from  attempting  to  enforce  the  col- 
lection of  certain  license  taxes  on  street  cars 
on  the  ground  that  the  act  imposing  the  tax 
has  been  repealed,  when  the  amount  in  con- 
troversy is  less  than  $5,000.— Washington  &  G. 
R.  Co.  V.  District  of  Columbia,  146  U.  S.  227, 
13  S.  Ct  64,  36  L.  Ed.  951. 

A  writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  the  Hawaiian  Supreme 
Court,  to  review  a  judgment  sustaining  an  as- 
sessment for  taxation,  will  not  lie  under  Act 
March  3,  1905,  c.  1465,  f  3,  33  Stat  1035, 
where  the  amount  of  the  tax  assessed  is  less 
than  the  jurisdictional  amount  prescribed  by 
that  section.— Honolulu  Rapid  Transit  &  Land 
Co.  V.  Wilder,  29  S.  Ct  46,  211  U.  S.  144,  53 
L.  Ed.  124. 

^=s937.   States,  political  divisioiui,  or  olE- 
oers  as  parties. 

See  2  Cent  Dig.  App.  &  E.  S  117< 

Act  Cong,  approved  Feb.  16,  1875,  §  3  (18 
Stat  315),  fixing  the  amount  necessary  to  give 
jurisdiction  to  the  United  States  supreme  court 
at  a  sum  in  excess  of  $5,000,  exclusive  of  costs, 
applies  to  suits  where  the  United  States  is  a 
party.— United  States  v.  Broadhead,  127  U.  S. 
212,  8  S.  Ct.  1191,  32  L.  Ed.  147. 

By  Act  Cong.  March  3,  1887,  the  district 
court  is  given  concurrent  jurisdiction  with  the 
court  of  claims  "where  the  amount  of  the 
claim  does  not  exceed  $1,000,'*  and  the  same 
right  of  appeal  is  given  to  the  plaintiff  or  the 
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United  States  as  "now  reserved  in  the  stat- 
utes, of  the  United  States  in  that  behalf  made." 
Rev.  St.  §  707,  provides  that  **an  appeal  to  the 
supreme  court  shall  be  allowed,  on  behalf  of  the 
United  States,  from  all  judgments  of  the  court 
of  claims  adverse  to  the  United  States."  Heldy 
that  an  appeal  lies  on  behalf  of  the  United 
States  from  a  judgment  against  it  in  the  dis- 
trict court  under  the  act  of  March  3,  1887,  irre- 
spective of  amount. — United  States  v.  Davis, 
131  U.  S.  36,  9  S.  Ct.  657,  33  Im  Ed.  93. 

An  application  to  tlie  interior  department, 
asking  the  government  to  retain^  out  of  moneys 
due  an  Indian  tribe,  a  certain  amount  alleged 
to  be  due  the  claimant  under  a  contract  with 
the  Indians,  is  not  a  suit  against  the  United 
States,  within  the  meaning  of  section  9,  which 
allows  appeals  to  the  supreme  court. — In  re 
Sanborn,  148  U.  S.  222,  13  S.  Ct.  577,  37  L. 
Ed.  429. 

^=»38.   Title  to  real  property. 

See  2  Cent.  Dig.  App.  &  E.  85  118-125,  178. 

Under  section  2  of  the  act  of  congress  of 
March  3,  1885,  exempting  causes  involving  the 
validity  of  patents  and  copyrights  from  the  rule 
limiting  appeals  to  the  United  States  supreme 
court  to  matters  exceeding  $5,000  in  value,  pat- 
ents for  inventions  and  discoveries,  and  not  pat- 
ents for  land,  are  intended. — Street  v.  Ferry, 
119  U.  S.  385,  7  S.  Ot.  231,  30  U  Ed.  439. 

No  appeal  lies  from  a  judgment  of  the  cir- 
cuit court  in  relation  to  land  valued  at  $1,000. 
—Jones  V.  Fritschle,  154  U.  S.  590,  14  S.  Ct. 
1171,  21  Ia  Ed.  552. 

^=:»41.   Nature  or  form  of  action  or  pro- 
ceeding. 

See  2  Cent.  Dig.  App.  &  B.  {{  127-155.  157.  158.  172. 
178-184.  186-188.  190-194,  196.  197;  1  Cent.  Dig.  Ac- 
tion. I  116. 

Where  the  county  auditor,  under  Rev.  St. 
Ohio  1880,  S  2782,  authorizing  him  to  correct 
tax  returns,  and  for  that  ipurpose  to  issue  com- 
pulsory process,  and  examine  any  person  whom 
he  may  suppose  to  have  the  requisite  knowl- 
edge, summons  the  cashier  of  a  national  bank, 
directing  him  to  bring  with  him  the  books  ox 
the  bank  showing  its  deposits,  a  proceeding  by 
the  bank  for  injunction  to  restrain  him.  on  the 
ground  that  it  will  unduly  expose  its  business 
affairs,  lessen  public  confidence,  and  greatly  im- 
pair the  value  of  its  franchises,  does  not  involve 
money,  nor  anything  the  value  of  which  can 
be  measured  by  money;  and  an  appeal  from  the 
judgment  of  the  circuit  court  dismissing  the 
bill  will  be  dismissed  for  want  of  jurisdiction. 
—First  Nat.  Bank  of  Youngstown  v.  Hughes> 
106  U.  S.  523,  1  S.  Ct.  489,  27  L.  Ed.  268. 

^=»43.   Caie*  in  intermediate  conrti« 

See  2  Cent.  Dig.  App.  &  E.  S§  161-165. 

The  decision  in  a  proceeding  to  determine 
an  adverse  claim  to  mineral  lands,  under  Rev. 
St.  i  2326,  providing  for  such  a  proceeding  "in 
a  court  of  competent  jurisdiction,"  may  be  re- 
viewed by  the  United  States  supreme  court, 
where  the  case  is  tried  in  a  territorial  court. — 
Chambers  v.  Harrington,  111  U.  S.  350,  4  S. 
Ct.  428.  28  L.  Ed.  452. 

Where  a  federal  circuit  court  assumes  juris- 
diction of  an  action  against  a  corporation  cre- 
ated by  congress,  on  the  ground  that  the  con- 
troversy arises  under  a  law  of  the  United  States, 
and  its  judgment  is  reviewed  by  the  circuit 
court  of  appeals,  the  latter  judgment  is  review- 
able in  the  supreme  court,  as  the  cause  does 
not  belong  to  any  of  the  classes  in  which  the 
judgment  of  the  circuit  court  of  appeals  is  made 
"final"  by  section  6,  cl.  2,  of  the  act  creating 
it  (26  Stat.  826).  49  F.  881,  1  C.  C.  A.  468, 
1  TT.  S.  App.  113  (1892)  affirmed.— Northern 
Pac.  R.  Co.  V.  Amato,  144  U.  S.  465,  12  S. 
Ct.  740,  36  L.  Ed.  506. 


(Q  AMOUNT  OR  VALUE  IN  CONTRO- 
VERSY. 

^^45.   Ca«e«  snbject  to  pecnnialry  limi- 
tations. 

See  2  Cent.  Dig.  App.  ft  E.  SS  152-156,  157,  158,  172- 
176.   178-184.    186-197. 

A  decree  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  enjoining  the  prosecution  of 
an  ordinary  replevin  ^uit,  involving  less  than 
$5,000,  is  not  appealable  to  the  supreme  court, 
under  Act  March  3,  1885,  f  2.  which  provides 
for  an  appeal,  without  regard  to  the  sum  in 
dispute,  whenever  the  validity  of  a  treaty  or 
statute  of  or  an  authority  exercised  under  the 
United  States  is  involved. — In  re  Craft,  124  U. 
S.  370,  8  S.  Ct  509,  31  L.  Ed.  449. 

In  an  action  in  a  circuit  court  on  a  contract 
of  license  to  make  a  patented  article,  where 
defendant,  admitting  the  contract,  raises  the 
issues,  which  the  court  determines,  of  infringe- 
ment and  the  validity  of  the  patent,  an  appeal 
lies,  regardless  of  the  amount  in  controversy, 
under  Kev.  St.  §  699,  giving  appellate  juris- 
diction to  the  supreme  court  **in  any  case  touch- 
ing patent-rights." — St.  Paul  Plow-Works  ▼. 
Starling,  127  U.  S.  376,  8  S.  Ct  1327,  32  L. 
Ed.  251. 

A  writ  of  error  does  not  lie  to  the  su- 
preme court  from  a  judgment  of  the  circuit 
court  on  an  appeal  bond,  conditioned  to  prose- 
cute an  appeal  from  the  circuit  to  the  supreme 
court,  where  the  amount  in  controversy  is  less 
than  $5,000.— Cogswell  v.  Fordyce,  128  U.  S. 
391,  9  S.  Ct  112,  32  L.  Ed.  484. 

Under  Act  Cong..  Feb.  25,  1889,  providing 
that  in  all  appeals  and  writs  of  error  from  the 
United  States  circuit  and  district  courts,  where 
the  amount  involved  is  less  than  $5,000,  the 
review  shall  be  limited  to  questions  involving 
the  jurisdiction  of  those  courts,  the  supreme 
court  cannot  review  the  question  as  to  the  validity 
or  effect  of  an  assignment  by  a  joint  owner  of 
land  of  his  interest  in  a  claim  for  damages  fbr 
a  trespass  thereon. — Ambler  v.  Eppinger,  137 
U.  S.  480,  11  S.  Ct.  173.  34  L.  Ed.  765. 

Act  March  3,  1885  (23  Stat  437),  provides 
that  an  appeal  from  the  circuit  to  the  supreme 
court  shall  lie  in  cases  where  the  prisoner  is 
alleged  to  be  restrained  of  his  liberty  in  viola- 
tion of  the  constitution  or  any  law  or  treaty  of 
the  United  States.  23  Stat  443,  of  the  same 
date,  provides  that  no  appeal  shall  lie  from 
the  supreme  court  of  the  District  of  Columbia, 
or  of  any  territory,  unless  the  amount  in  con- 
troversy exceeds  $5,000.  Heldf  that  habeas  cor- 
pus proceedings  are  civil  cases,  and  under  the 
latter  act  no  appeal  therein  lies  from  such 
courts.  Wales  v.  Whitney,  ll4  U.  S.  564,  5 
S.  Ct.  1050,  29  L.  Ed.  277,  overruled —Cross 
V.  Burke,  146  U.  S.  82,  13  S.  Ct.  22,  36  L. 
Ed.  896. 

Authority  exercised  by  the  United  States 
in  removing  a  fence  pursuant  to  the  judgment 
of  a  court  is  not  within  the  meaning  oi  Act 
March  3,  1885,  §  2,  providing  that  the  juris- 
dictional limit  of  $5,000  shall  not  apply  where 
there  is  drawn  in  question  the  validity  of  a 
statute  or  authority  exercised  under  the  United 
States. — Cameron  v.  United  States,  146  U.  S. 
533,  18  S.  Ct.  184,  36  L,.  Ed.  1077. 

A  plea  alleged  that,  under  an  order  made 
by  another  circuit  court  in  receivership  pro- 
ceedings, plaintiff  was  bound  to  present  his 
claim  by  intervention  therein  before  a  given 
date,  and  that  he  failed  to  do  so,  for  which 
reason  defendant  was  not  liable,  or,  if  liable 
at  all,  was  only  liable  in  that  court.  Held, 
that  this  was  a  plea  in  bar,  and  raised  no  juris- 
dictional question  which  would  authorize  a  re- 
view in  the  supreme  court  under  the  act  of 
February  25.  1889.  the  amount  involved  being 
less  than  $5,000.— Texas  &  P.  Ry.  Co.  v.  Saund- 
1  ers,  151  U.  S.  105,  14  S.  Ct.  257,  38  L.  Ed.  90. 
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The  supreme  court  has  no  jurisdiction  of  an 
appeal  from  a  decree  of  the  court  of  appeals 
of  the  District  of  Columbia,  affirming  a  decree 
of  the  supreme  court  of  the  District  dismiss* 
ing  a  bill  brought  under  Rev.  2St.  §  4915,  to 
procure  an  adjudication  that  complainant  is 
entitled  to  the  issuance  of  a  patent  for  an  in- 
vention, for  such  a  suit  involves  neither  *'the 
validity  of  any  patent,'*  nor  a  sum  of  money 
exceeding  $5,000  in  value  (nor  any  money  val- 
ue whatever),  within  the  meaning  of  section  8, 
Act  Feb.  9,  189i3.— Durham  v.  Seymour,  161  U. 
S.  235,  16  S.  /3t,  452,  40  L.  Ed.  682,  distin- 
guishing Sparrow  v.  Strong,  70  U.  S.  97,  18 
L.  £d.  49. 

The  Supreme  Court  of  the  United  States 
has  no  jurisdiction  to  review  the  judgment  of 
the  court  of  appeals  of  the  District  of  Colum- 
bia, in  a  controversy  between  a  mother  and  a 
testamentary  guardian  involving  the  custody  of 
infant  children,  since  the  matter  in  dispute  can- 
not be  reduced  to  any  pecuniary  standard  of 
value,  so  as  to  determine  whether  the  jurisdic- 
tional amount  is  involved.— Perrine  v.  Slack,  17 
S.  Ct.  79,  164  U.  S.  452,  41  L.  Ed.  510. 

A  controversy  as  to  the  continuance  or 
dissolution  of  the  status  or  relation  of  mar- 
riage cannot  be  reviewed  by  the  Supreme  Court 
of  the  United  States  on  appeal  from  a  terri- 
torial court,  as  the  matter  is  not  one  the  value 
of  which  can  be  estimated  in  money. — (1899) 
Simms  v.  Simms,  20  S.  Ct  58,  175  U.  S.  162, 
44  L.  Ed.  115,  modifying  judgment  81  P.  1128, 
5  Ariz.  212. 

A  decision  requiring  a  county  clerk  to  com- 
ply with  an  order  of  a  territorial  board  of  equal- 
isation increasing  the  assessed  valuation  of 
the  property  in  the  county  does  not  involve  any 
pecuniary  rights  of  the  clerk,  where  it  does 
not  appear  that  he  is  a  property  owner  or  tax- 
payer of  the  t2ounty,  but  bases  his  resistance  to 
the  order  upon  his  duty  as  an  officer;  and 
therefore  such  decision  is  not  .within  the  juris- 
diction of  the  United  States  supreme  court  on 
appeal  from  or  writ  of  error  to  the  supreme 
court  of  the  territory.— CaflFrey  v.  Territory  of 
Oklahoma,  20  S.  Ct.  664,  177  U.  S.  346,  44  L. 
Ed.  799,  writ  of  error  and  appeal  dismissed  20 
S.  Ct.  666,  177  U.  S.  349,  44  U  Ed.  801. 

The  value  of  the  matter  in  dispute,  in  a 
proceeding  to  compel,  by  mandamus,  the  Secre- 
tary of  Sute  to  seek  to  obtain  $500,000  dam- 
ages from  the  German  Empire  in  redress  of 
petitioner's  alleged  wrongful  imprisonment  while 
on  a  visit  to  that  country,  is  not  such  as  will 
bring  the  cause  within  the  appellate  jurisdic- 
tion over  judgments  of  the  Court  of  Appeals 
of  the  District  of  Columbia  conferred  upon  the 
federal  Supreme  Court  by  Code  D.  C.  §  233, 
in  cases  in  which  the  matter  in  dispute,  exclu- 
sive of  costs,  exceeds  $5,000.  Writ  of  error 
20  App.  D.  C.  576,  dismissed.— United  States 
ex  rel.  Holzendorf  v.  Hay,  24  S.  Ct.  681,  194 
U.  S.  373,  48  L.  Ed.  1025. 

The  liability  to  a  fine  on  a  judgment  of 
ouster  in  quo  warranto  proceedings,  or  the  pos- 
sible effect  of  such  judgment  in  subsequent  liti- 
gation over  the  emoluments  of  the  office,  does 
not  make  the  matter  in  dispute  in  the  quo 
warranto  proceedings  after  the  term  of  office 
has  expired  measurable  by  some  sum  or  value 
in  money,  and  thus  bring  the  judgment  within 
the  scope  of  the  provisions  of  Act  March  3, 
1885,  c.  355,  23  Stat  443  [U.  S.  Comp.  St. 
1901,  p.  572],  for  appeals  from  the  territorial 
Supreme  Court  to  the  Supreme  Court  of  the 
United  States.  Appeal  (N.  M.)  79  P.  719,  dis- 
mined. — ^Albright  v.  Territory  of  New  Mexico 
ex  rel.  Sandoval,  26  S.  Ct.  210,  200  U.  S. 
9,  50  L.  Ed.  846. 

The  matter  in  dispute  essential  under  Act 
Feb.  9,  1893,  f  8,  to  sustain  an  appeal  from 
the  Court  of  Appeals  of  the  District  of  Colum- 
bia to  the  Supreme  Court,  need  not  constitute 


a  technical  debt  of  record. — Thompson  v.  Thomp- 
son, 33  S.  Ct.  129,  226  U.  S.  551.  57  L.  Ed. 
347,  affirming  decree  35  App.  D.  C.  14. 

^=946.  Requisite  amonnt  or  Talve. 

Se<e  2  Cent.  Dig.  App.  &  B.  §S  198-201. 

Where,  in  an  action  of  debt  under  section 
5198  of  the  Revised  Statutes,  brought  in  the 
circuit  court  of  the  United  States  for  the  West- 
ern district  of  Pennsylvania,  against  a  national 
banking  association  established  within  that  dis- 
trict, to  recover  twice  the  amount  of  interest, 
at  the  rate  of  9  per  cent,  received  by  the  de- 
fendant, upon  the  discount  of  certain  promis- 
sory notesf  a  judgment  was  rendered  for  the 
plaintiffs  in  the  sum  of  $2,150.38,  held,  that  this 
amount  was  insufficient  to  give  jurisdiction  to 
the  supreme  court  of  the  United  States.— Wil- 
liamsport  Nat.,  Bank  v.  Knapp,  119  U.  S.  357, 
7  St  Ct.  274,  So  L,  Ed.  446. 

Act  Cong.  March  3,  1.885,  c.  355,  §  1,  lim- 
iting the  appellate  juridiction  of  the  supreme 
court  from  the  supreme  court  of  the  District 
of  Columbia,  providing  that  "no  appeal  or  writ 
of  error  shall  hereafter  be  allowed"  from  any 
such  judgment  or  decree,  unless  the  matter 
in  dispute,  exclusive  of  costs,  exceeds  $5,000, 
does  not  affect  an  appeal  or  writ  of  error  there- 
tofore allowed.— Keller  v.  Ashford,  133  U.  S. 
610,  10  S.  Ct  494,  33  L.  Ed.  667. 

Error  assigned  on  the  ground  that  the 
award  of  interest  in  the  decree  below  was  not 
in  conformity  with  the  previous  mandate  .of 
the  supreme  court  will  not  sustain  an  appeal, 
where  the  interest  included  is  less  than  the 
jurisdictional  amount— City  Nat.  Bank  v.  Hunt- 
er, 152  U.  S.  512, 14  S.  Ct  675,  38  L.  Ed.  534. 

An  appeal  lies  to  the  Supreme  Court  of 
the  United  States  from  a  decree  of  the  District 
Court  for  the  district  of  Porto  Rico  in  a  suit 
brought  by  a  wife  to  obtain  liquidation  of  the 
community,  in  which  the  matter  in  dispute  ex- 
ceeds the  sum  61  $5,000. — Garrozi  v.   Dastas, 

27  S.  Ct  224,  204  U.  S.  64,  51  L.  Ed.  369. 

The  necessary  jurisdictional  amount  to  sus- 
tain a  writ  of  error  to  the  Court  fo  Appeals  of 
the  District  of  Columbia  to  review  decree  deny- 
ing probate  of  a  will  is  not  involved  where  the 
total  amount  of  legacies  to  those  interested  is 
less  than  $5,000.— Morgan  v.  Adams,  29  S.  C^ 
213,  211  U.  S.  627,  53  L.  Ed.  362. 

^=:>47.  Amonnt  claimed* 

See  2  Cent.  Dig.  App.  ft  E.  {{  202-225. 

The  difference  between  the  amount  recov- 
ered and  the  amount  sued  for  is  the  matter  in 
dispute  on  plaintiff's  appeal,  and,  if  that  is  less 
than  the  jurisdictional  amount,  his  appeal  must 
be  dismissed. — Hilton  v.  Dickinson,  108  U.  S. 
165.  2  S.  Ct  424.  27  L.  Ed.  688. 

Libelant  in  a  suit  in  rem  against  a  vessel, 
for  damages  growing  out  of  a  collision,  claimed 
$27,000  damages.  After  the  attachment  of  the 
vessel  in  the  district  court,  a  stipulation  in  the 
sum  of  $2,100,  as  her  appraised  value,  was 
given.  The  libel  having  been  dismissed  by  the 
circuit  court,  on  appeal,  the  libelant  appealed  to 
the  supreme  court.  Held,  that  the  matter  in  dis- 
pute did  not  exceed  the  sum  or  value  of  $5,000, 
exclusive  of  costs,  as  required  by  Act  Cong. 
Feb.  16,  1875,  §  3  (18  Stat  316),  and  that  the 
court  had  no  jurisdiction  of  the  appeal. — Starin 
V.  The  Jesse  Williamson.  Jr.,  108  U.  S.  305,  2 
S.  Ct.  669,  27  L.  Ed.  730. 

Where  the  original  petition  demands  a  less 
sum  than  $5,000,  and  afterwards  an  amended 
petition,  demanding  more  than  $5,000,  is  filed, 
and  the  cause  is  brought  to  trial  thereon,  the 
sum  demanded  in  the  amended  petition  is  the 
amount  in  controversy,  and  the  supreme  court 
of  the  United  States  has  jurii^diction.- Washer 
V.  Bullitt  County,  110  U.  S.  558,  4  S.  Ct  249, 

28  L.  Ed.  249. 
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Where  a  writ  of  error  is  sued  out  from  the 
supreme  court  of  the  Ui^ted  States  by  the  de- 
fendant below,  and  no  question  is  presented 
growing  out  of  a  partial  defense  to  the  action 
or  a  counterclaim  or  a  set-ofit,  the  value  of  the 
matter  in  dispute  is  fixed  by  the  amount  of  the 
judgment— New  York  El.  R.  Co.  v.  Ii'ifth  Nat. 
kisLuk,  118  U..  S.  (508,  7  S.  Ct.  23,  30  L.  Ed. 
259. 

On  a  libel  for  damages  for  a  collision,  a 
supplemental  libel  was  filed  for  damages  for 
the  death  of  five  persons  who  were  drowned 
in  the  collision.  $5,000  being  asked  for  each.  To 
secure  these  claims,  a  stipulation  for  value  in 
the  sum  of  $25,000  was  made,  by  which  the 
stipulators  agreed  that  execution  for  $25,000 
might  issue  against  their  property,  in  case  of 
default,  etc.,  and  which  was  conditioned  to 
abide  by  and  pay  the  money  awarded  by  final 
decree.  The  supplemental  libel  was  amended 
80  that  $10,000  were  asked  for  each  life. 
Held,  that  $10,000  at  least  were  involved  in 
each  case,  and  that  the  supreme  court  had  juris- 
diction.—The  Alaska,  130  U.  S.  201,  9  S;  Ct 
461,  32  L.  Ed.  923. 

On  appeal  from  a  decree  setting  aside  a 
trustee's  sale,  removing  the  trustee,  and  denying 
him  commissions,  by  the  trustee  and  the  pur- 
chaser, the  value  of  the  property  determmes 
the  jurisdiction  of  the  supreme  court,  as  to 
both  appellants,  though  there  are  funds  in  the 
registry  of  the  trial  court  which  can  be  paid 
over  to  reimburse  the  purchaser  if  the  decree 
is  affirmed.  The  right  of  the  trustee  to  commis- 
sions does  not  constitute  the  whole  matter  in 
dispute  as  to  him. — Kenaday  v.  Edwards,  134 
U.  S.  117,  10  S.  Ct  523.  33  L  Ed.  853. 

Where  the  total  value  of  libelants*  property 
destroyed  by  a  collision  has  been  judicially  as- 
certained to  be  S6,057,  the  supreme  court  has 
no  jurisdiction  or  their  appeal  from  a  decree  of 
the  circuit  court  awarding  them  only  $3,028.- 
50,  one-half  of  such  valuation,  as  the  sum  in 
dispute — the  difference  between  the.  total  value 
and  the  award  of  the  circuit  court— is  less  than 
$5,000.  31  Fed.  563  dismissed.— Devere  v.  The 
Haverton,  137  U.  S.  145,  11  S.  Ct  35,  34  L.  Ed. 
603. 

Where.,  in  a  suit  in  admiralty  for  injuries 
to  a  vessel,  $5,567  are  awarded  to  libelant,  the 
amount  in  controversy  is  still  within  the  juris- 
dictional amount  of  the  supreme  court,  though, 
on  subsequent  proceedings  under  the  limited  lia- 
bility act,  it  appears  that  no  more  than  $4,658 
can  be  collected.— The  liurlington  v.  Ford,  137 
U.  S.  386.  11  S.  Ct.  138,  34  L.  Ed.  731. 

Where  a  libel  against  two  canal  boats  de- 
mands $9,211.75,  and  one  of  them  is  sold  for 
$2,100,  and  the  other  is  stipulated  to  be  worth 
$1,000,  and  the  decree  is  that  they  be  con- 
demned for  $8,252.47,  but  no  decree  is  enter- 
ed against  any  person  in  personam  for  any 
sum,  the  amount  involved  is  less  than  $5,000, 
and  an  appeal  to  the  supreme  court  will  not 
lie.  27  Fed.  119  affirmed.— The  Sydney  and 
The  William  Worden  v.  Providence  Washing- 
ton Ins.  Co.,  139  U.  S.  331,  11  S.  Ct  620,  35 
L.  Ed.  177. 

Where,  in  an  action  to  recover  a  debt,  de- 
fendant pleads  usury,  and  plaintiff's  recovery 
is  reduced  to  that  extent,  on  proceedings  in 
error  brought  by  plaintiff  in  the  supreme  court 
of  the  United  States  the  amount  in  contro- 
versy between  the  parties  for  the  purposes  of 
the  jurisdiction  of  that  court  is  the  difference 
between  the  amount  of  his  actual  recovery  and 
the  amount  which  he  sought  to  recover. — New 
England  Mortg.  Security  Co.  v.  Gay,  145  U. 
S.  123,  12  S.  Ct.  815,  36  L.  Ed.  646. 

The  amount  in  controversy  is  not  affected 
by  the  fact  that  under  the  laws  of  Georgia, 
where  the  debt  was  contracted,  usury  avoids 
all  titles  to  land  given  as  security,  where  the 
action  wa«  solely  on  the  money  demand,  and 


the  judgment  does  not  affect  the  land,  save  in 
so  far  as  it  has  effect  as  evidence.— Id. 

The  supreme  court  has  no  appellate  juris- 
diction of  a  suit  to  cancel  a  tax  deed  and  cer- 
tificate of  tax  sale,  when  complainant's  title 
is  admitted,  and  the  only  contest  is  as  to  the 
amount  of  money  which  he  is  equitably  bound 
to  pay  to  defendants,  and  when  the  difference 
between  the  sum  which  the  court  held  him 
to  pay  and  the  highest  sum  dalmed  by  defend- 
ants is  less  than  $5,000.— Carne  v.  Russ,  152 
U.  S.  250,  14  S.  Ct  578,  38  L.  Ed.  428. 

A  bill  against  a  debtor,  his  assignee,  and  a 
number  of  preferred,  creditors,  set  forth  a 
judgment  for  $1,000,  a  note  for  $1,000,  and 
an  open  account  for  $1,846.50.  A  decree  was 
entered  awarding  a  recovery  of  the  amount 
of  the  judgment,  with  costs,  declaring  the  as- 
signment void,  and  ordering  an  accounting  of 
the  property  to  be  divided  among  the  creditors, 
and  that,  on  such  accounting,  complainants 
might  prove  the  whole  of  their  claim.  Held, 
that  on  appeal  by  defendants  the  amount  in- 
volved which  must  determine  the  appellate 
jurisdiction  was  the  amount  of  the  $1,000  judg- 
ment only.— Hollander  v.  Fechheimer,  162  U« 
S.  326,  16  S.  Ct.  795,  40  L.  Ed.  985. 

The  amount  in  dispute  in  a  suit  for  equita- 
ble relief  because  of  fraud  in  a  sale  of  real 
property  exceeds  the  sum  of  $5,000.  which 
IS   essential,  \inder  Act    Feb.   9,   1893,  c.   74, 

27  Stat.  434  [U.  S.  Comp.  St  1901.  p.  573], 
to  enable  the  Supreme  Court  of  the  United 
States  to  review  a  judgment  of  the  Court  of 
Appeals  of  the  District  of  Columbia,  although 
the  bill  prays  for  the  conveyance  of  a  strip 
of  land  of  slight  value,  where,  if  such  relief 
is  denied,  the  complainant  seeks,  in  the  al- 
ternative, to  have  the  contract  rescinded  and 
the  payment  decreed  of  the  suiii  of  $6,000. 
the  purchase  money,  with  costs  and  interest 
Judgment  20  App.  D.  C.  185,  affirmed. — Shap- 
pirio  V.  Goldberg,  24  S.  Ct  259,  192  U.  S. 
232,  48  L.  Ed.  419. 

^=»48.   Valne  of  property  or  right  claim* 
ed. 

See  2  Cent.  Dig.  App.  ft  E.  {§  226-232. 

In  a  suit  upon  a  policy,  which  values  the 
goods  insured  at  a  sum  less  than  $5,000,  and 
Umits  the  liability  of  the  insurers  to  the 
amount  of  the  valuation,  tJie  "matter  in  dis- 
pute" cannot  exceed  the  stated  value  of  the 
goods,  no  matter  what  may  be  their  actual 
value;  nor  can  the  parties  give  jurisdiction 
to  the  supreme  court  of  the  United  States  by 
stipulating  that  judgment,  if  rendered  for  any 
sum,  shall  be  for  the  real  value  of  the  goods, 
amounting  to  more  than  $5,000. — ^Webster  v. 
Buffalo  Ins.  Co.,  110  U.  S.  386,  4  S.  Ct  79, 

28  L.  Ed.  172. 

Where  it  appears  on  the  record  that  the 
court  below  found,  as  a  fact,  that  the  premises 
in  dispute  exceed ,  $5,000  in  value,  affidavits 
on  behalf  of  an  intervener  showing  that  pos- 
sibly the  property  may  be  worth  less  than 
that  sum,  will  not  overcome  the  finding  of  the 
court  below.— Zeigler  v.  Hopkins,  117  U.  8. 
683,  6  S.  Ct  919,  29  L.  Ed.  1019. 

Where  two  witnesses  swear  that  the  prop- 
erty in  controversy  is  worth  over  $6,000,  and 
six  that  it  is  worth  $5,000  or  more,  while 
eight  on  the  other  side  testify  that  it  is  worth 
only  from  $3,000  to  $3,500,  and  the  certificate- 
of  the  county  clerk  shows  that  it  was  valued 
for  taxation  in  1881  at  only  $700,  the  evidence 
preponderates  against  jurisdiction,  and  the  ap- 
peal will  be  dismissed.— Wilson  v.  Blair,  119 
U.  S.  387,  7  S.  Ct  230,  30  L.  Ed.  441. 

^he  grantor  of  lands  re-entered  for  condi- 
tion broken,  the  annuity  charged  thereon  be- 
ing $1,300  in  arrear,  and  sold  the  same  to  plain* 
ti£ts  for  less  than  that  amount    The  prior  graa- 
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tee  bad  judgment  in  ejectment  against  plain- 
tiffs, and  they  sued  to  enjoin  enforcement  of 
the  judgment,  the  only  allegation  of  their  bill 
as  to  the  value  of  the  land  being  that  it  was 
worth  less  than  $6,000.  Held,  that  the  show- 
ing as  to  the  value  of  the  property  was  not 
sufficient  to  support  an  appeal  to  the  supreme 
court  of  the  United  States.— Reynolds  v.  Burns, 
141  U.  S.  117,  11  S.  Ct.  942,  3b  L.  Ed.  64a 

In  a  proceeding  brought  by  the  United 
States  in  a  territorial  court  to  abate  a  wire 
fence  under  the  act  of  February  25,  1885  (23 
Stat.  321),  which  forbids  the  inclosure  of  public 
lands  by  one  having  no  "claim  or  color  of  title," 
etc.,  defendant  justified  under  a  Mexican  grant ; 
and  the  issue,  therefore,  was  as  to  whether 
he  had  color  of  title.  The  court  rendered  judg- 
ment for  the  United  States,  which  was  affirmed 
by  the  territorial  supreme  court,  and  an  appeal 
was  taken.  The  only  evidence  as  to  the  amount 
in  dispute  consisted  of  the  affidavits  of  cer- 
tain persons,  and  the  finding  of  the  chief  jus- 
tice that  the  property  in  controversy  exceeded 
$5,000.  but  these  evidently  referred  to  the  val- 
ue of  the  land  inclosed.  Held,  that  the  juris- 
diction was  to  be  determined  by  the  value  of  the 
color  of  title  to  the  property,  and,  as  there 
was  no  evidence  of  its  valae,  the  appeal  must 
be  dismissed. — Cameron  v.  United  States,  146 
U.  S.  533,  13  S.  Ct.  184,  36  L.  Ed.  1077. 

A  ifadgmeat  of  the  court  of  appeals  of  the 
District  of  Columbia  refusing  a  mandamus  to 
the  commissioner  of  patents  to  register  a  trade- 
mark is  not  reviewable  on  the  ground  that  the 
matter  in  dispute  exceeds  the  sum  of  $5,000 
(Act  Feb.  9,  1893,  c.  74,  §  8),  where  the  value 
of  the  registration  is  not  shown,  as  the  right 
to  the  trade-mark  is  not  in  dispute. — United 
States  V.  Seymour.  153  U.  S.  353,  14  S.  Ct. 
871,  38  L.  Ed.  742. 

The  value  of  real  estate  in  controversy  held 
not  shown  to  exceed  $25,000  so  as  to  sustain  a 
writ  of  error  from  the  Supreme  Court  to  the 
Supreme  Court  of  the  Philippine  Islands. — 
Har^^T  V.  Municipality  of  Vir^toria,  33  S.  Ct. 
4.  226  U.  S.  12,  57  L.  Ed.  103. 

^=s>40.   Amoiit&t    or    Tain*    aotvally    In- 
▼olved. 

See  2  Cent.- Dig.  App.  *  B.  8S  283-260. 

• 

^=»50«  — —  In  general* 

8«6  2  Cent.  Dig.  App.  &  B.  »  23S-23S.  239-253. 

Rev.  St.  f§  691,  692,  Umiting  the  jurisdic- 
tion of  the  supreme  court  to  cases  in  which  the 
matter  in  dispute  exceeds  $5,000,  have  reference 
to  the  matter  which  is  directly  in  dispute. 
Where  a  judgment  for  $1,660.75  was  rendered 
against  a  town  on  interest  coupons  detached 
from  bonds  which  it  claimed  were  issued  under 
an  unconstitutional  statute,  the  fact  that  the 
bonds  were  for  a  larger  sum  than  $5,000  will 
not  give  the  supreme  court  jurisdiction  on  writ 
of  error.— Town  of  Elgin  v.  Marshall.  106  U.  S. 
578,  1  S.  Ct.  484,  27  L.  Ed.  249;  Town  of 
Plainview  v.  Same,  106  U.  S.  583,  1  S.  Ct.  489, 

27  L.  Ed.  250:  Bruce  v.  Manchester  &  K.  R. 
Co..  117  U.  S.  514,  6  S.  Ct.  849,  29  L.  Ed.  990. 

Where  a  bill  seeks  reformation  of  a  deed  by 
which  complainant  is  made  to  assume  payment 
of  a  mortgage  on  the  property,  the  amount  in 
controversy  is  the  amount  of  the  incumbrance, 
and  not  of  the  deficiency  which  may  remain  aft- 
er foreclosure.— Elliott  v.  Sackett,  108  U.  S.  132, 
2  S.  Ct.  375,  27  L.  Ed.  678. 

Where  judgment  is  given  for  an  amount 
exceeding  $5,000,  but  a  portion  of  this  sum  was 
admitted,  so  that  less  than  $5,000  is  in  dis- 
pute, an  appeal  to  the  supreme  court  of  the 
United  States  will  be  dismissed.— Jen n ess  v. 
Citixens'  Nat  Bank,  110  U.  S.  52,  3  S.  Ct.  425, 

28  L.  Ed.  67 ;  Wabash.  St.  L.  &  P.  Ry.  Co.  v. 
Knox,  110  U.  S.  304,  3  S.  Ct  638,  28  L.  Ed. 
155. 


The  value  of  the  matter  in  litigation  in  a 
dispute  over  the  assessment  of  the  jury  of  con- 
demnation is  the  difference  between  such  as- 
sessment and  the  value  of  the  entire  proper ty» 
nothing^  to  the  contrary  effect  appearing  in  the 
records ;  and,  if  such  oUfference  amounts  to  over 
$5,000,  the  controversy  may  come  within  the 
law  giving  the  supreme  court  appellate  jurisdic- 
tion.—East  Tennessee,  V.  &  G.  R.  Co.  v.  South- 
ern Tel.  Co.,  112  U.  S.  306,  5  S.  Ct  168,  28  L. 
Ed.  746. 

Under  Act  Cong.  March  8,  1885,  c.  366 
(23  Stat.  443),  an  appeal  will  lie  to  the  supreme 
court  of  the  United  States  t5  review  a  judg- 
ment of  the  supreme  court  of  the  District  of 
Columbia  dismissing  a  petition  for  writ  of  pro- 
hibition to  a  court-martial  convened  to  try  a 
pay  inspector  in  the  navy  for  an  offense  pun- 
ishable by  dismissal  and  deprivation  of  salary 
exceeding  $5,000  during  the  residue  of  his  term 
of  office.— Smith  v.  Whitney,  116  U.  S.  167,  6 
S.  Ct.  570,  29  L.  Ed.  601. 

Since,  in  a  proceeding  under  Pol.  Code  Dak. 
c.  21,  to  contest  the  election  for  the  selection 
of  a  county  seat,  it  is  impossible  to  determine 
the  benefit  the  county  may  gain,  or  the  dam- 
age it  may  suffer,  from  the  result  of  the  elec- 
tion contested,  the  matter  in  dispute  does  not 
exceed  $5,000,  so  as  to  permit  its  removal  by 
appeal  or  error  by  the  county  from  the  supreme 
court  of  the  territory  to  the  supreme  court  of  the 
United  States,  under  the  act  of  March  3,  1885, 
though  the  municipality  to  which  it  was  voted 
to  remove  the  county  seat  has  conveyed  to  the 
county  property  of  a  *  value  exceeding  that 
amount,  to  be  held  by  the  county  so  long  as  it 
shall  be  used  for  court-house  purposes,  and  to 
revert  to  the  grantor  when  it  shall  cease  to 
be  so  used.— Smith  v.  Adams,  130  U.  S.  167, 
9  S.  Ct.  566,  32  L.  Ed.  895. 

As  Rev.  St  I  707,  authorizes  an  appeal  to 
the  supreme  court  on  behalf  of  the  United 
States  from  all  adverse  judgments  of  the  court 
of  claims,  where  the  United  States  appeals,  and 
the  amount  of  the  adverse  judgment  is  more 
than  $13,000,  tbe  claimant,  who  has  also  ap- 
pealed, may  show  that  certain  items  were  im- 
properly disallowed  him,  though  they  do  not 
amount  to  more  than  $3,000.— United  States  v. 
Mosby,  133  U.  S.  273,  10  S.  Ct  327,  33  L.  Ed. 
625. 

The  petition  alleged  that  plaintiffs  were  the 
owners  of  land  (which  was  admitted  on  the 
trial  to  be  worth  $10,000),  that  defendant  X 
was  in  possession  of  a  part  of  it  (which  was 
worth  $2,000),  and  prayed  for  a  recovery  of 
the  land  in  his  possession.  T.  claiming  to  bold 
only  as  tenant  of  V.,  the  latter  was,  by  order 
of  court,  made  defendant  in  his  place;  and 
answered,  denying  the  allegations  of  the  peti- 
tion, and  alleging  ownership  of  the  entire  tract 
Plaintiffs  obtained  judgment  for  the  land  in  the 
possession  of  T.  Held,  that  the  amount  involv- 
ed did  not  exceed  $5,0()0,  and  the  supreme  court 
had  no  jurisdiction. — Vicksburg,  S.  &  P.  R.  Co. 
V.  Smith.  135  U.  S.  195,  10  S.  Ct  728.  34  L. 
Ed.  95. 

Where  one  of  six  legatees,  entitled  under 
the  will  to  equal  shares  in  the  residuary  estate, 
files  a  bill  against  her  co-legatees  to  compel 
them  to  pay  to  the  executor  $5,377.83  which 
they  claim  by  gift  inter  vivos  from  the  testa- 
trix, the  supreme  court. has  no  jurisdiction  of 
an  appeal  by  plaintiff,  as  her  interest  only 
amounts  to  one-sixth  of  the  sum  in  controversy, 
or  $896..S0i^.— Miller  v.  Clark.  138  U.  S.  223.  11 
S.  Ct.  300,  34  L.  Ed.  966. 

A  de  facto  sheriff  applied  for  a  writ  of  man- 
damus to  compel  the  county  commissioners  to 
issue  warrants  for  the  amount  of  his  salary  and 
disbursements.  The  writ  was  granted,  and  one 
claiming  to  be  sheriff  de  jure  appealed.  The 
whole  amount  of  relator's  claim  exceeded  $u.- 
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000,  but  the  amount  claimed  as  salary  alone 
was  less  than  $5,000.  Held  that,  as  apjpellant 
can  only  recover  the  salary,  the  amount  involv- 
ed is  not  within  the  jurisdiction  of  the  supreme 
court  of  the  United  States. — Gorman  v.  Havird, 
141  U.  S.  206.  11  S.  Ct.  943,  35  L.  Ed.  717. 

An  appeal  by  complainant  from  a  decree 
granting  him  an  injunction  on  condition  that 
he  shall  pay  into  court  the  costs  of  the  suit, 
and  $1,000,  for  the  benefit  of  defendant,  can- 
not be  entertained,  as  the  amount  involved  is 
ifisufflcient  'to  give  the  supreme  court  jurisdic- 
tion.—Johnson  v.^  St.  Lfouis.  I.  M.  &  S.  Ry. 
Co..  141  U.  S.  db2,  12  S.  Ct  124,  35  L.  Ed. 
875. 

An  appeal  to  the  supreme  court  from  a  de- 
cree under  the  act  of  February  25.  1885  (23 
Stat.  321.  c.  149),  directing  defenaant  to  re- 
move, within  30  days,  a  certain  fence  inclosing 
public  lands,  and.  in  default  thereof,  requiring 
the  marshal  to  destroy  the  same,  cannot  be 
supported  by  showiqg  that  the  fence  is  worth 
over  $5,000;  for  the  fence  is  not  the  matter 
in  dispute,  nor  does  the  decree  deprive  defend- 
ant thereof.  Cameron  v.  United  States,  146  U. 
S.  533.  13  S.  Ct.  184,  36  L.  Ed.  1077,  follow- 
ed.—Abadie  v.   United   States,   149  U.   S.  261, 

13  S.  Ct.  836,  37  L.  Ed.  726. 

Where  plaintiff  is  adjudged  possession  and 
ownership  of  the  property,  subject  to  payment 
of  a  money  judgment  in  favor  of  defendant, 
and  defendant  acquiesces,  but  plaintiff  objects 
to  the  money  judgment,  the  amount  of  this 
judgment,  and  not  the  value  of  the  whole  prop- 
erty in  controversy,  determines  plaintiffs  right 
to  a  writ  of  error. — Pittsburgh  Locomotive  & 
Car  Works  v.  State  Nat.  Bank,  154  U.  S.  626, 

14  S.  Ct  1180,  24  L.  Ed.  270. 

In  partition,  complainants  claimed  to  be  the 
owners  each  of  one-eighth  of  the  land,  admitted 
to  be  worth  only  $10,000.  They  alleged  that 
the  value  of  the  annual  income  was  $5,000,  and 
nsked  an  account  of  the  revenue  as  well  as  par- 
tition. Defendants  appealed  from  a  decree  of 
the  circuit  court  merely  adjudging  that  plain- 
tiffs are  the  owners  each  of  one-eighth  of  the 
property,  and  referring  the  matter  to  a  master 
to  partition  it  according  to  law.  Heldt  that 
the  value  of  the  matter  in  dispute  did  not  ex- 
ceed $5,000,  and  the  supreme  court  had  no  juris- 
diction.—Green  V.  Fisk,  154  U.  S.  668,  14  S. 
Ct.  1193,  26  L.  Ed.  486. 

Where  a  suit  is  brought  by  an  individual 
taxpayer  to  enjoin  a  municipal  corporation  from 
issuing  bonds,  the  jurisdictional  amount  is  not 
the  amount  of  the  whole  issue  of  bonds  which 
is  sought  to  be  enjoined,  but  the  amount  of  tax- 
es which  complainant  would  be  compelled  to 
pay  for  interest  on  the  bonds,  and  to  provide 
a  sinking  fund  for  the  principal  thereof.  El 
Paso  Water  Co.  v.  City  of  El  Paso,  152  U.  S. 
157,  14  S.  Ct.  494.  38  Ll  Ed.  396,  applied. 
Brown  v.  Trousdale,  138  U.  S.  389,  11  S.  Ct. 
308,  34  L.  Ed.  987,  followed.— Colvin  v.  City 
of  Jacksonville,  158  U.  S.  456.  15  S.  Ct.  866, 
39  L.  Ed.  1053. 

Act  March  3,  1891,  §  6,  granting  appellate 
jurisdiction  to  the  supreme  court  when  the  mat- 
ter in  controversy  exceeds  $1,000,  besidcis  costs, 
does  not  authorize  a  review  of  a  refusal  to  re- 
vise a  discharge  in  bankruptcy  merely  because 
the  claim  of  the  petitioner  for  revision  amounts 
to  more  than  $1,000,  or  because,  if  the  discharge 
were  refused,  something  might  be  made  out 
of  the  bankrupt— Huntington  v.  Saunders,  163 
U.  S.  319.  16  S.  Ct.  1120,  41  L.  Ed.  174. 

The  Supreme  Court  has  no  jurisdiction  of 
a  writ  of  error  to  the  court  of  appeals  of  the 
District  of  Columbia  in  an  action  of  forcible 
detainer,  under  the  landlord  and  tenant  act  of 
the  District,  to  recover  possession  under  a  trust 
deed  giving  plaintiff,  as  trustee,  the  right  to 
take  possession  on  default  in  payment  of  the 
debt  secured  thereby,  though  it  is  stipulated 
that  the  value  of  the  real  estate  exceeds  $5,000 ; 


there  being  nothing  to  show  that  the  value  of 
the  possession  reaches  that  amount,  defendants 
being  in  possession  under  a  lease  for  one  year 
from  the  assignee  of  the  debtor,  at  a  rental  of 
$1,560  per  annum. — Willis  v.  Eastern  Trust  & 
Banking  Co.,  17  S.  Ct.  739,  167  U.  S.  76,  42 
L.  Ed.  83. 

The  value  of  land,  and  not  simply  the  val- 
ue of  the  right  of  present  possession  thereof,  is 
the  amount  in  controversy,  for  the  purpose  of 
an  appeal  to  the  supreme  court  of  the  United 
States  from  the  supreme  court  of  a  territory, 
when  the  case  involves  a  claim  of  right  to  land 
of  which  the  naked  legal  title  remains  in  the 
United  States.  Decree  52  P.  406,  6  Okl.  751, 
reversed.— Black  v.  Jackson,  20  S.  Ct.  648,  177 
U.  S.  349.  44  L.  Ed.  801. 

The  affirmance  by  a  territorial  Supreme 
Court  of  a  judgment  for  plaintiff  in  an  action 
of  forcible  entry  and  detainer,  in  which  defend- 
ant set  up  an  equitable  title  to  the  land,  can- 
not be  reviewed  by  the  Supreme  Court  of  the 
United  States,  where  the  value  of  the  posses- 
sion, which  alone  could  be  in  contest  in  such 
an  action,  and  which  alone  was  determined  by 
the  judgment,  was  lesa  than  $5,000.  Writ 
of  error  69  P.  499,  11  Okl.  474,  dismissed.— 
McClung  V.  Penny,  23  S.  Ct  589,  189  U.  S. 
143,  47  li.  Ed.  751. 

^=951.  *— >  Eifeot  of  let-olf  'or  coimter- 
claim. 

See  2  Cent  Dig.  App.  &  E.  {(  237,  267. 

Where  defendant  files  a  counterclaim,  the 
amount  in  dispute  is  the  aggregate  of  what  ia 
claimed  by  both  parties.— Block  v.  Darling,  140 
U.  S.  234,  11  S.  Ct.  832,  35  L.  Ed.  476. 

The  amount  in  dispute  in  a  suit  to  recov- 
er damages  for  refusal  of  vendor  to  carry  out 
a  contract  for  sale  of  real  property  is  sufficient 
to  give  the  federal  Supreme  Court  jurisdiction 
of  a  writ  of  error  to  the  Court  of  Ajppeals  of 
the  District  of  Columbia  to  review  a  judgment 
in  favor  of  plaintiff  for  $1,250,  where  defend- 
ant, in  .lis  set-off,  claims  an  unpaid  balance  of 
$11,750  of  the  purchase  price,  and  claima  that 
the  amount  of  the  judgment  against  him  is 
erroneous,  and  that  a  reversal  will  permit  him 
to  claim  before  the  jury  on  another  trial  the 
full  amount  of  his  set-off,  or,  at  least,  the  bal- 
ance due  for  the  purchase  price.  Judgment 
(1907)  Harten  v.  Loffler,  29  App.  D.  C.  490,  af- 
firmed.—Harten  V.  Loffler,  29  S.  Ct  351,  212  U. 
S.  397,  53  U  Ed.  668. 

The  value  of  a  mortgaged  vessel  and  the 
profits  from  its  use^  demanded  in  a  dismissed 
counterclaim  in  a  suit  to  foreclose *the  mortgage, 
cannot  be  added  to  the  amount  of  the  mortgage 
debt  in  determining  the  value  of  the  matter  in 
controversy,  for  the  purpose  of  an  appeal  to  the 
federal  Supreme  Court  from  the  Supreme  Court 
of  the  Philippine  Islands. — Martinez  v.  Inter- 
national Banking  Corporation,  31  S.  Ct  408, 
220  U.  S.  214.  55  L.  Ed.  438. 

The  amount  in  dispute  on  appeal  from  Su- 
preme Court  of  Philippine  Islands  is  less  than 
amount  prescribed  by  Act  July  1,  1902.  f  10, 
where  judgment  added  to  sum  for  which  ap- 
pellant could  have  recovered  on  its  counterclaim 
is  less  than  the  jurisdictional  amount. — Export 
&  Import  Lumber  Co.  v.  .Port  Banga  Lumber 
Co..  35  S.  Ct  604,  237  U.  S.  388,  59  L.  Ed. 
1009. 

^=952.  — — >  Appeal    aa   to   part   of   snb- 
Jeot-matter. 

See  2  Gent.  Dig.  App.  &  E.  S  238. 

A  motion  to  dismiss  a  cross  appeal  from 
a  decree  awarding  against  the  defendants  below 
less  than  $5,000,  which  could  not  therefore  be 
maintaine<l  by  itself,  will  be  overruled,  where 
the  appeal  of  the  plaintiff  below  to  which  it  is 
incident  opened  the  whole  controversy  here  so 
far  as  they  were  concerned,  and  that  of  de- 
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fendants  must  be  allow^ed  to  have  the  same  ef- 
fect As  to  them,  so  that  on  both  appeals  the 
case  waa  brought  up  as  it  stood  for  hearing  in 
the  court  below,  the  claims  of  the  respective  par- 
ties involving  the  Question  of  liabilitv  as  to 
the  whole  amount^Valsh  v.  Mayer,  111  U.  S. 
31,  4  S.  Ct.  260.  28  L.  Ed.  338. 

Where  the  only  errors  assigned  are  in  award- 
ing interest  and  costs,  if  the  interest  included 
in  the  decree  is  less  than  the  jurisdictional 
amount,  there  being  no  appeal  from  a  decree 
for  costs,  the  appeal  must  be  dismissed. — City 
Nat  Bank  v.  Hunter,  152  U.  S.  512,  14  S.  Ct 
675,  38  L.  Ed.  534. 

That  part  of  a  judgment  of  a  territorial  dis- 
trict court  in  favor  of  plaintiff  in  an  action  to 
recover  taxes,  which  was  disallowed  by  the  judg- 
ment of  the  territorial  Supreme  Court,  revers- 
ing the  judgment  below  except  as  to  an  item 
which  was  not  contested,  is  the  '^matter  in  dis- 
pute," within  the  meaning  of  Act  March  3. 1885, 
V.  355,  23  Stat  443  [U.  S.  Comp.  St  1901,  p. 
572],  providing  for  appeals  to  the  Supreme 
Court  of  the  United  States  from  the  territorial 
Supreme  Courts.— Territory  of  New  Mexico  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  26  S.  Ct  386,  201 
U.  S.  41,  50  I*.  Ed.  651. 

$=»53«  — —  Detarminatloa   of  amount. 

See  2  Cent  Dig.  App.  &  E.  S9  254-260. 

When  the  amount  in  controversy  cannot  be 
ascertained,  the  appeal  must  be  dismissed. — 
Parker  v.  Morrill,  106  tJ.  S.  1,  1  S.  Ct  14, 
27  L.  Ed.  72. 

When  an  appeal  has  been  allowed  after  a 
contest  as  to  the  value  of  the  matter  in  dis- 
pute, and  there  is  fvidence  in  the  record  sus- 
taining the  jurisdiction,  the  appeal  will  not  be 
dismissed  because,  upon  examination  of  aU  the 
.  affidavits,  the  court  may  be  of  opinion  that 
the  estimates  acted  on  helow  were  too  high. 
—Gage  V.  Pumpelly,  108  U.  S.  164,  2  S.  Ct 
390,  27  L.  Ed.  668. 

The  burden  of  proof  of  the  amount  in  con- 
troversy, in  order  to  establish  the  jurisdiction 
of  the  supreme  court  in  a  case  brought  before 
it  by  writ  of  error,  is  on  the  plaintiff  in  error. 
—Johnson  ▼.  Wilkins,  116  U.  S.  392,  6  S.  Ct 
eOO.  29  L.  Ed.  671 ;  Wilson  v.  Blair,  119  U.  S. 
387.  7  S.  Ct  230,  30  L.  Ed.  441. 

Under  section  1  of  the  act  of  congress  of 
March  3,  1885,  c.  355  (23  Stat  443),  limiting 
appeals  to  the  United  States  supreme  court 
from  the  supreme  courts  of  the  territories  to 
actions  when  the  value  of  the  matter  in  dis- 
pute exceeds  $5,000,  an  appeal  from  the  ter- 
ritory of  Utah,  taken  after  that  act  went  into 
effect,  where  nothing  appears  on  the  record 
proper  to  show  the  value  of  the  matter  in 
dispute,  will  be  dismissed  when,  upon  a  con- 
sideration of  the  various  affidavits  of  value  filed, 
it  appears  that  the  valua  of  the  lands  which  are 
the  subject  of  the  action  is  less  than  $5,000. — 
Street  ▼.  Ferry,  119  U.  S.  385,  7  S.  Ct  231, 
30  L.  Ed.  439. 

Where  the  value  of  the  land  in  controversy 
was  alleged  by  the  principal  defendant  to  be 
$4,000,  in  his  sworn  answer,  and  the  court  found 
it  V>  he  $5,000,  defendants  will  not  be  allowed 
to  nreeent  affidavits  showing  its  value  to  be 
$7,000,  in  order  to  give  the  United  States  su- 
preme court  jurisdiction  of  the  appeal,  under 
Act  Cong.  March  3,  1885,  requiring  the  value 
to  be  over  $5,000  for  that  purpose. — Talkington 
V,  Dumbleton,  123  U.  S.  745,  8  S.  Ct.  335,  31 
L.  Ed.  313. 

Where  it  appears  by  the  record  that  appel- 
lant held  and  owned  a  large  amount  of  claims 
which  were  first  liens  on  the  property  in  the 
bands  of  a  receiver,  amounting  to  over  $38,000 
in  cash,  and  that  appellant  claimed  that  the 
greater  part  of  this  should  be  paid  to  him  after 
the  allowance  of  the  expenses  of  the  receiver- 


fship,  there  is  a  showing  that  he  claims  an  in- 
terest which  may  amount  to  more  than  $5,000, 
if  the  expenses  be  sufficiently  reduced.— Stuart 
V.  Boulware,  133  U.  S.  78,  10  S.  Ct.  242.  33 
L.  Ed.  568. 

The  petition  in  trespass  to  try  title  alleged 
the  value  of  the  land  in  controversy  to  be  $4,400, 
and  plaintiffs  had  judgment  for  an  undivided 
half  thereof,  but  there  was  no  finding  as  to 
the  value  of  the  land.  A  wdt  of  error  was  al- 
lowed on  the  ex  parte  affidavits  of  defendant 
that  half  of  the  land  was  worth  more  than 
$5,000,  and  the  trial  court  refused  to  set  aside 
the  same  on  plaintiffs'  counter  affidavits.  Held. 
that  affidavits  of  value  would  not  be  received 
in  the  supreme  court— Red  River  Cattle  Co.  v. 
Needham,  137  U.  S.  632,  11  S.  Ct  208,  34  L. 
Ed.  799. 

On  appeal  from  a  decree  dismissing  a  bill 
to  enjoin  the  collection  of  certain  license  taxes 
on  street  cars,  a  general  allegation  that  com- 
plainant has  refused  to  pay  such  license  tax 
since  1876,  and  that  the  "amount  which  would 
probably  be  computed  and  chaq^ed  against  the 
complainant  by  the  said  municipal  authorities 
would  reach  nearly,  if  not  quite,  the  sum  of 
$5,200,"  is  insufficient  to  confer  jurisdiction 
when  the  amount  of  the  tax  between  1876  and 
1883  is  not  shown  in  any  way,  and  the  number 
of  cars  in  use  is  given  only  for  the  years  1883 
.and  1884,  during  which  the  tax  thereon,  with 
the  maximum  penalties,  would  not  approximate 
the  jurisdictional  sum  of  $5,000.— W  ashington 
&  G.  R.  Co.  V.  District  of  Columbia,  146  U.  S. 
227,  13  S.  Ct  64,  36  L.  Ed.  951. 

Where  a  motion  is  made  in  the  federal 
courts  for  leave  to  file  a  petition  for  a  re- 
hearing, and  the  allegations  of  the  insufficiency 
of  the  amount  jnvolved  to  allow  an  appeal  are 
conceded  as  true  by  the  opposite  party,  the 
motion  is  properly  granted,  and  such  party 
cannot  be  allowed  to  show  afterwards  that  the 
amount  involved  was  sufficient  to  allow  an  ap- 
peaL— Moelle  v.  Sherwood,  148  U.  S.  21,  13  S. 
Ct  426,  37  L.  Ed.  350. 

In  a  suit  to  enjoin  an  association  of  rail- 
roads alleged  to  be  illegal  as  restraining  inter- 
state commerce  between  competitive  points,  the 
fact  that  daily  interstate  shipments  from  the 
competitive  points  in  question  exceed  $1,000  in 
value,  and  that  it  is  alleged  in  the  answer  that 
free  competition  would  cause  great  losses  and 
possible  financial  ruin  to  the  railroad  companies, 
sufficiently  shows  that  there  was  in  controversy 
the  $1,000  required  to  sustain  an  appeal  from 
the  circuit  court  of  appeals  to  the  supreme 
court.^ — United  States  v.  Trans-Missouri  Freight 
Ass'n,  17  S.  Ct  540,  166  U.  S.  290,  41  L.  Ed. 
1007,  reversing  decree  58  F.  58,  7  C.  C.  A.  15, 
24  L.  R.  A.  73. 

Jurisdiction  to  the  supreme  court  of  the 
United  States  on  appeal  from  the  court  of  ap- 
peals of  the  District  of  Columbia  is  not  given 
by  allegations  of  damages  in  excess  of  $o,000 
caused  by  levy  on  property  worth  not  more 
than  $1,800,  and  compelling  the  payment  there- 
by of  a  judgment  amounting  to  less  than  $100. 
although  the  pleading  charges  illegality  and 
spite,  where  it  alleges  no  acts  of  violence  or 
insult  which  could  justify  exemplary  damages. 
— Magruder  v.  Armes,  21  S.  Ct  454.  180  U. 
S.  496,  45  li.  Ed.  638,  dismissing  writ  of  error 
15  App.  D.  C.  379. 

Owners  of  real  property  are  not  estopped 
by  their  tax  returns  under  oath,  valuing  it  at 
less  than  $5,000,  from  asserting  that  such  prop- 
erty has  that  value,  to  sustain  the  jurisdiction 
of  the  federal  Supreme  Court  of  a  writ  of  error 
to  review  a  judgment  of  the  Hawaiian  Supreme 
Court  in  ejectment. — Spreckels  v.  Brown,  29  S. 
Ct  256,  212  U.  S.  208,  53  L.  Ed.  476. 

A  writ  of  error  to  review  a  judgment  of 
the  Supreme  Court  of  Hawaii  in  ejectment  will 
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not  be  dismissed  because  the  value  of  the  land 
is  less  than  $5,000,  where  the  contrary  suf- 
ficiently appears  by  affidavits  -in  the  record  and 
in  the  federal  Supreme  Court. — Id. 

An  afl&davit  that  t]te  value  of  the  real  prop- 
erty, the  title  to  and  possession  of  which  is  in- 
volved in  a  suit  to  set  aside  a  conveyance,  is 
in  excess  of  the  jurisdictional  amount  prescrib- 
ed by  Act  July  1.  1902,  c.  1369,  §  10,  32  Stat. 
eJ95  (U.  S.  Comp.  St.  Supp.  1909,  p.  226),  gov- 
erning appeals  to  the  federal  Supreme  Court 
from  the  Supreme  Court  of  the  Philippine  Is- 
lands, is  inadequate  to  sustain  such  an  appeal 
from  a  decree  which,  on  the  appeal  of  the  de- 
fendants alone,  reversed  a  decree  of  the  trial 
court,  upholding  such  conveyance  as  against 
objections  of  forgery  and  mental  incapacity, 
and  setting  the  same  aside  as  to  one-half  of  the 
property  only,  on  the  ground  that  it  belonged 
to  the  estate  of  the  grantor*s  deceased  wife,  as 
an  acqudt  of  the  community. — Enriquez  v.  Enri- 
quez,  32  S.  Ct.  62,  222  U.  S.  123,  56  L.  Ed. 
122. 

Statements  in  the  complaint  and  amended 
complaint  in  a  suit  to  set  aside  a  'conveyance 
of  real  property,  from  which  might  be  inferred 
tlie  existence  of  the  jurisdictional  amount  requi- 
site, under  Act  July  1,  1902.  c.  1369.  f  10,  32 
Stat.  695  (U.  S.  Comp.  St.  Supp.  1909,  p.  22o), 
to  sustain  an  appeal  from  the  Supreme  Court  of 
the  Philippine  Islands  to  the  federal  Supreme 
Court,  are  insufficient  as  against  a  motion  to 
dismiss,  where  the  record  otherwise  shows  that 
such  amount  is  not  involved. — Id. 

The  value  of  the  real  property  involved 
in  a  suit  to  set  aside  conveyances  thereof  a£^ 
fraudulent  simultations  cannot  be  said  to  be 
shown  by  a  preponderance  of  evidence  to  be  in* 
excess  of  the  jurisdictional  amount  prescribed 
for  appeals  from  the  Supreme  Court  of  the 
Philippine  Islands  to  the  federal  Supreme 
Court  by  an  affidavit  to  that  effect,  where  there 
is  an  opposing  affidavit,  and  the  record  shows 
that  the  requisite  value  does  not  exist. — En- 
riquez V.  Enriquez,  32  S.  Ct.  64,  222  U.  S.  127, 
56  L.  Ed.  124. 

Requisite  jurisdictional  amount  held  involv- 
ed so  as  to  sustain  an  appeal  from  the  Philip- 
pine Supreme  Court  to  review  decree  rejecting 
wife's  demand  for  divorce,  where  affidavit  for 
appeal  asserts  that  the  value  of  the  property  in 
controversy,  exceeds  the  jurisdictional  amount. 
-De  Villanueva  v.  Villanueva,  36  S.  Ct.  109, 
239  r.  S.  293.  60  L.  Ed.  293. 

^=»54.   Intereft  aoomed. 

See  2  Cent.  Dig.  App.  ft  B.  S8  261-265. 

On  May  4,  1883,  the  balance  due  on  a  mort- 
gage was  $24,000,  but,  before  suit  to  foreclose, 
was  reduced  by  sundry  payments  to  $4,000, 
exclusive  of  interest.  Held  that,  in  determin- 
ing the  jurisdictional  amount  on  appeal,  interest 
should  not  merely  be  computed  on  the  $4,000 
from  May  4,  1883,  but  on  the  $24,000  from  that 
date,  calculating  on  the  principle  of  partial  pay- 
ments.—Woodward  V.  Jewell,  140  U.  S.  247,  11 
S.  Ct  784,  35  L.  Ed.  478,  reversing  decree  (C. 
O.)  25  F.  689. 

An  appeal  to  the  United  States  supreme 
court  will  not  be  dismissed,  on  the  ground  that 
the  amount  involved  is  not  sufficient  to  give 
that  court  jurisdiction,  where  the  amount  in 
controversy,  with  interest  properly  allowable 
thereon  at  the  time  the  decision  was  rendered, 
exceeded  $5.000.— Guthrie  Nat.  Bank  v.  City  of 
Guthrie,  19  S.  Ct.  513,  173  U.  S.  528,  43  L. 
Ed.  796. 

^=»55.  Amonnt  or  valne  of  reoovery. 

See  2  Cent.  Dig.   App.   &  E.   9S  266-276. 


-^»  In   generaL 

See  2  Cent  Dig.  App.   &  E.  f  266. 

In   a  case  appealed  to  the  supreme  court 
under  the  act  of  February  25,  1889  (25  Stat 


693),  on  the  ground  that  the  jurisdiction  of  the 
circuit  court  was  in  issue,  the  supreme  court 
cannot  review  any  question  raised  on  the  record, 
except  that  of  jurisdiction,  unless  the  judgment 
or  decree  exceeds  $6,000.— Mississippi  Mills  v. 
Cohn,  150  U.  S.  202,  14  S.  Ct  75,  37  L.  Ed. 
1052,  reversing  decree  (C.  C.)  39  F.  865. 

^957.  —^  Effect  of  oonnterelalm. 

See  2  Cent  Dig. '  App.  &  E.  S  ^67. 

Plaintifit  sued  defendant  for  $8,000.  De- 
fendant pleaded  the  general  denial,  and  set  up 
two  counterclaims,  one  of  which  was  admitted, 
and  the  other,  for  $1,833.42,  for  certain  expens- 
es, which  it  was  alleged  defendant  was  liable 
to  pay,  was  denied.  Judgment  was  rendered  fop 
plaintiff  for  $3,333.92.  Defendant's  bill  of  ex- 
ceptions stated  that  the  evidence  tended  to  show 
that  the  amount  of  expenses,  for  which  plaintiff 
was  liable,  was  $61.10.  Held,  that  the  amount 
in  dispute  on  the  writ  of  error  was  the  sum 
for  which  judgment  was  given  ($3,333.92),  and 
the  amount  specified  in  the  biU  of  exceptions 
($61.10);  and,  as  these  sums  did  not  aggre- 
gate $5,000,  the  supreme  court  of  the  United 
States  had  no  jurisdiction.— Bradstreet  Co.  v. 
Higgins,  112  U.  S.  227,  5  S.  Ct  117,  28  L. 
Ed.  715. 

Where  a  cross  bill  is  dismissed,  and  judg- 
ment for  less  than  $5,000  rendered  against  de- 
fendant, the  amount  claimed  by  the  cross  bill 
(where  its  averments  are  responsive  to  the  al- 
legations of  the  bill,  and  the  claim  therein  set 
up  is  connected  with  the  transaction  which 
complainant  alleged  as  the  gravamen  of  his 
complaint)  will  be  added  to  the  amount  of  the 
judgment  in  determining  the' jurisdiction  of  the 
supreme  court  of  the  Uniled  States.— Lovell  v. 
Cragin,  136  U.  S.  130,  10  S.  Ct  1024,  34  L. 
Ed.  372. 

Where,  in  an  action  for  damages  for  breach 
of  contract,  defendant  counterclaims  in  the  sum 
of  ^6,000  for  an  alleged  breach  by  plaintiff,  and 
plaintiff  recovers  judgment  for  $2,485,  the  su- 
preme court  has  jurisdiction  of  an  appeal  by 
defendant,  although  the  record  discloses  no  evi- 
dence sustaining  bis  counterclaim.— Sire  v.  El- 
lithorpe  Air-Brake  Co.,  137  U.  S.  579,  11  S.  Ct. 
195,  34  L.  Ed.  801,  affirming  judgment  (C.  C.) 
Ellithorpe  Air-Brake  Co.  v.  Sire,  41  F.  662. 

When,  in  an  action  at  law,  plaintiff  recovers 
judgment,  but  it  appears  that^  if  defendant's 
theory  of  the  transaction  giving  rise  to  the 
claim  had  been  sustained  by  the  jury,  he  would 
have  been  entitled  to  recover  the  amount  of  a 
counterclaim  made  by  him,  the  amount  in  con- 
troversy on  appeal  is  to  be  ascertained  by  add- 
ing to  the  judgment  the  amount  of  the  counter- 
claim.—Clark  V.  Sidway,  142  U.  S.  682,  12  S. 
Ct.  327,  35  L.  Ed.  1157. 

The  amount  of  a  verdict  for  plaintiff,  and 
also  the  amount  of  a  rejected  counterclaim,  are 
in  dispute  on  a  writ 'of  error  sued  out  by  de- 
fendants.—Buckstaff  V.  Russell  &  Co.,  151  U.  S. 
626,  14  S.  Ct  448,  38  L.  Ed.  292. 

^^58.  — —  Interest  on  reeoverjr* 

See  2  Cent.  Dig.  App.  &  B.  {{  268.  269. 

Under  Act  Cong.  Feb.  16,  1875,  a  77,  8  3 
(18  Stat.  316),  the  supreme  court  has  jurisdic- 
tion of  an  action  .for  personal  injuries,  where 
the  judgment  (including  interest  and  exclusive 
of  costs)  below  is  in  excess  of  $5,000,  though  the 
verdict  may  have  been  for  less  than  that  sum. 
—Quebec  S.  S.  Co.  v.  Merchant,  133  U.  S..375, 
10  S.  Ct  307,  33  L.  Ed.  656. 

Rev.  St  f  966,  which  allows  interest  on 
judgments  recovered  in  the  federal  courts  at  the 
rate  allowed  by  law  on  judgments  recovered  in 
the  state  courts,  does  not  exclude  the  idea  of  a 
power  in  the  several  states  to  allow  interest  on 
verdicts;  and  since  Act  1859  provides  for  the 
entry  of  judgment  for  the  amount  of  the  ver- 
dict, with  interest  thereon  from  the  day  of  its 
rendition,    the    supreme   court   of   the    United 
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States  baa  jiiriadiction  of  an  appeal  from  the 
drcait  court  of  PennaylTania  where  the  amount 
of  the  verdict  and  the  interest  thereon  to  the 
time  of  the  entry  of  the  judgment  exceeds  $5,- 
000.— Massachusetts  Ben.  Ass'n  y.  Miles,  137  U. 
8.  689,  XI  S.  Ct  284,  34  L.  Ed.  834. 

On  a  yerdict  for  plaintiff  for  $5,000,  a  judg- 
ment for  that  amount  was  entered,  but,  on  de- 
fendant's motion  ex  parte,  was  amended  to  inr 
dude  interest  on  the  verdict  Held,  that  this 
addition  of  an  amount  not  claimed  by  plaintiff 
did  not  make  the  matter  in  dispute  exceed  $5,- 
000,  so  as  to  bring  the  case  within  the  jurisdic- 
tion  of  the  supreme  court.^Northem  Pac.  R. 
Co.  v.  Booth,  152  U.  S.  671,  14  S.  Ct.  603,  38 
U  Ed.  S»l. 


— —  Gollat«Md     elfaot     of     Juds- 

Sea  t  C«nt.  Dig.  App.  ft  B.  fi  275. 

In  an  action  of  trespass  quare  clausum  f re- 
git and  de  bonis  asportatis,  where  neither  party 
set  up  title,  and  the  only  issue  was  the  liability 
of  the  defendant  for  the  value  of  certain  ore 
taken  from  the  land,  and  judgment  was  rendered 
for  $4,072.25,  the  value  in  dispute  is  less  than 
$5,000,  though  the  decision  may  collaterally 
affect  the  Utie  of  land  of  much  greater  value, 
and  the  supreme  court  will  not  take  jurisdiction. 
—New  Jersey  Zinc  Co.  y.  Trotter,  108  U.  S.  564, 
2  8.  Ct.  875,  27  L.  Ed.  828. 

Where  an  appeal  is  taken  from  a  decree 
which,  besides  .dealing  with  a  matter  in  con- 
troversy of  less  than  $5,000,  contains  a  provi- 
sion that  an  earlier  decree  "entered  herein  shall 
stand  ratified  and  confirmed,"  except  in  the  re- 
sp^ts  modified,  and  such  earlier  decree  involves 
an  amount  largely  in  excess  of  $5,000,  an  ap- 
peal from  the  later  decree  will  not  be  dismissed 
for  want  of  jurisdiction.— Richardson  v.  Green, 
130  U.  S.  104,  9  S.  Ct.  443,  32  L.  Ed.  872. 

In  determining  the  right  to  appeal  to  the  su- 
preme court  from  a  decretal  order  made  on  ap- 
{>lication  of  a  receiver  for  final  settlement,  al- 
owing  certain  sums  to  the  receiver  and  his 
counsel  as  compensation  for  their  services,  these 
sums  will  be  considered  as  items  of  the  receiv- 
er*s  account,  as  the  allowance  of  counsel  fees 
18  to  the  receiver,  and  not  directly  to  the  coun- 
sel—Stuart  v.  Boulware,  133  U.  S.  78,  10  S. 
Ct.  242,  83  U  Ed.  568. 

The  supreme  court  has  no  jurisdiction  to  re- 
view a  judgment  against  a  city  for  hydrant 
rentals  due  under  an  existing  contract,  and 
amounting,  with  interest,  to  less  than  $5,000, 
although  such  judgment  involved  a  determina- 
tion as  to  the  validity  of  the  contract,  since  ren- 
tals yet  to  accrue  under  the  contract  cannot 
avail  to  make  up  the  jurisdictional  amount. — 
City  of  Clay  Center  v.  Farmers'  Loan  &  Trust 
Ca,  145  U.  S.  224, 12  S.  Ct.  817,  36  L.  Ed.  685. 

On  a  petition  to  the  supreme  court  of  the 
District  of  Columbia  for  a  writ  of  mandamus  to 
compel  the  postmaster  general  to  readjust  a 
postmaster's  salary,  the  jurisdictional  amount 
must  be  determined  by  the  amount  in  contro- 
versy in  the  particular  proceeding,  and  not  by 
the  collateral  effect  of  the  decision  upon  claims 
by  other  postmasters.  New  England  Mortg. 
Sec.  Co.  v.  Gay,  145  U.  S.  123,  12  S.  Ct.  815, 
36  I*  Ed.  646,  and  Washington  &  G.  R.  Co.  v. 
District  of  Columbia.  146  U.  S.  227,  13  S.  Ct. 
64,  36  Li  Ed.  051.  followed.— United  States  v. 
Wanamaker,  147  U.  S.  149,  13  S.  Ct.  279,  37  L. 
Ed.  118. 


imtwl  eltdms,  interests^  or 
Ivdsmeiits. 

See  2  Cent  Dig.  App.  ft  B.  SS  276-292. 

WhexK  in  admiralty,  distinct  causes  of  ac- 
tiott,  in  favor  of  distinct  parties,  growing  out 


of  toe  same  transaction,  are  united  in  one  suit,  J  8.  Ct.  095,  28  L.  Ed.  1152. 


distinct  decrees  in  favor  of  ot  against  distinct 
parties  cannot  be  joined,  to  make  an  aggregate 
of  more  than  $5,000,  and  give  jurisdiction  to  the 
supreme  court. — Ex  parte  Baltimore  A  O.  R. 
Co.,  106  U.  S.  5,  1  S.  Ct.  35,  27  L.  Ed.  78. 

Distinct  decrees  in  favor  of  or  against  dis- 
tinct parties  cannot  be  join^,  so  as  to  make  up 
a  sum  sufficient  to  give  the  supreme  court  juris- 
diction on  appeal.— Adams  v.  Orittenden,  106  U. 
S.  576,  1  S.  Ct.  92,  27  U  Ed.  99;  Tupper  v. 
Wise,  110  U.  S.  398,  4  S.  Ct.  26,  28  L.  Ed.  189 ; 
Lynch  v.  Bailey,  110  U.  S.  400,  4  S.  Ct.  27, 
28  Ix  Ed.  190 ;  Ex  parte  PhoBnix  Ins.  Co.,  117 
U.  S.  367,  6  S.  Ct.  772,  29  L.  Ed.  923. 

In  the  foreclosure  of  a  railroad  mortgage, 
the  claims  of  the  interveners  are  distinct  con- 
troversies, an3  decrees  in  their  favor  cannot  be 
combined  to  an  amount)  aggregating  more  than 
$5,000,  so  as  to  give  jurisdiction  to  the  supreme 
court  on  appeal.— Farmers*  Loan  &  Trust  Co.  v. 
Waterman,  106  U.  S.  265,  1  S.  Ct.  131,  27  L. 
Ed.  115 ;  Hassan  v.  Wilcox,  115  U.  S.  598,  6  S. 
Ct.  189,  29  L.  Ed.  504. 

Judgment  creditors,  whose  several  demands, 
each  less  than  $5,000,  aggregated  more  than 
that  sum,  successfully  attacked  as  a  fraudulent 
conveyance  a  judgment  confessed  by  the  in- 
solvent debtor  to  a  codefendant.  Held,  that  an 
appeal  will  not  lie  to  the  supreme  court.^ 
Schwed  V.  Smith,  106  U.  S.  188,  1  S.  Ct.  221, 
27  L.  Ed.  156. 

Though,  where  distinct  causes  of  action  ^in 
favor  of  distinct  parties  are  united  for  conven- 
ience in  one  suit,  distinct  judgments,  each  less 
than  $5/)00,  cannot  be  joined  so  as  to  give  the 
supreme  court  of  the  United  States  jurisdiction, 
yet  where  one  of  the  parties  has  two  judgments, 
and  the  aggregate  amount  due  thereon  exceeds 
$5,000,  the  court  will  take  jurisdiction  as  to 
the  rights  of  that  party.— Hawley  v.  Unitpd 
States,  108  U.  S.  543,  2  S.  Ct,  846,  27  L.  Kd. 
820. 

From  a  decree  of  the  circuit  court,  awanftng 
a  fund  of  $6,000  to  one  claiming  under  a  dis- 
tinct title,  the  trustee  in  a  deed  of  trust  to  se- 
cure debts  to  various  other  persons,  exceeding 
that  amount  in  all,  but  of  less  than  $5,000  each, 
may  appeal  to  the  supreme  court  of  the  United 
States.— Freeman  v.  Dawson,  110  U.  S.  264,  4 
S.  Ct  94,  28  L.  Ed.  141. 

In  ejectment  against  several  defendants  for 
distinct  parcels  of  land,  the  complaint  alleged  a 
joint  entry  and  ouster,  and  the  answer  did  not 
set  up  separate  claims  to  distinct  parcels  of  the 
land  by  the  several  defendants.  Judgment  was 
for  the  recovery  of  the  .possession  against  all 
of  the  defendants  jointly.  Held  that,  as  the  val- 
ue of  the  lands  was  more  than  $5,000,  the 
amount  in  dispute  was  sufficient  to  give  the 
supreme  court  jurisdiction.— Friend  v.  Wise,  111 
U.  S.  797.  4  S.  Ct.  695,  28  L.  Ed.  602. 

One  of  the  expectant  beneficiaries  of  a  pro- 
posed tax  has  a  right  to  a  writ  of  error  to  the 
supreme  court  to  enforce  the  collection  of  the 
tax,  although  the  sum  to  which  he  would  be 
entitled  out  of  the  whole  amount  collected 
should,  not  reach  $5,000.  The  value  of  the  mat- 
ter in  dispute  is  measured  by  the  whole  amount 
of  the  tax,  and  not  b^  the  separate  parts  into 
which  it  is  to  be  divided  when  collected. — ^Da- 
vies  V.  Corbin,  112  U.  S.  36,  5  S.  Ct.  4,  28  L. 
Ed.  627. 

Where  separate  creditors  unite  in  a  suit. in 
equity  to  recover  their  pro  rata  share  of  prop- 
erty of  the  common  debtor  in  the  hands  of  de- 
fendant, and  each  creditor  obtains  a  separate 
decree  for  such  pro  rata  share,  the  jurisdiction 
of  the  supreme  court,  on  appeal  by  defendant,  is 
to  be  determined,  as  to  each  creditor,  by  the 
amount  in  dispute  in  his  case.— Fourth  Nat. 
Bank  of  St.  Louis  v.  Stout,  113  U.  S.  684,  5 
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The  decree  of  a  court  being  several  as  to  the 
different  parties,  so  that  one  or  more  are  affect- 
ed to  an  amount  less  than  $5,000,  an  appeal  to 
the  supreme  court  will  not  lie  as  to  such  par- 
ties.—Stewart  V.  Dunham,  115  U.  S.  61,  5  S.  Ct. 
1163,  20  U  Ed.  320. 

Though  heirs  who  have  not  made  an  inven- 
tory are  liable,  under  Code  La.  art.  1425,  for  all 
the  debts  of  decedent,  irrespective  of  whether 
they  are  greater  or  less  in  amount  than  the  es- 
tate coming  to  their  hands,  yet  that  liability  is 
not  joint  (Id.  art.  1427)  where  there  are  two  or 
more  heirs,  but  each  is  chargeable  only  in  pro« 
portion  to  his  share  in  the  estate.  Consequent- 
ly, in  a  suit  by  a  creditor,  where  the  judgment 
rendered  against  each  defendant  is  less  than 
$5,000,  though  the  total  claim  may  exceed  that 
amount,  the  liability  of  each  is  several,  and  the 
supreme  court  has  no  jurisdiction  in  error. — 
Henderson  v.  Wadsworth,  115  U.  S.  264,  6  S. 
Ct  40.  29  L.  Ed.  377. 

A  suit  to  foreclose  a  railroad  mortgage  giv- 
en to  secure  bonds  greatly  in  excess  of  $5,000, 
brought  by  plaintiffs  on  behalf  of  themselves 
and  all  others  who  may  join  them,  does  not  in- 
volve more  than  that  amount,  if  the  overdue 
bonds  and  coupons  held  by  plaintiffs  are  less, 
and  the  other  bondholders  do  not  see  fit  to  join 
them.— Bruce  v.  Manchester  &  K.  R.  Co.,  117  U. 
S.  514.  6  S.  Ct.  849,  29  L.  Ed.  990. 

Where  actions  have  been  conjoined,  the  sum 
in  dispute  in  each  action  must  exceed  $5,000,  to 
give  the  supreme  court  jurisdiction  to  review, 
aAd  it  is  not  sufficient  that  the  aggregate 
amount  involved  in  all  exceeds  that  sum. — Wells 
V.  Wilkins,  118  U.  S.  230,  6  S.  Ct.  1049,  30  L. 
Ed.  210. 

A.  having  attached  property  of  his  debtor 
on  a  claim  for  $3,000.  after  tlie  debtor  had  made 
an  assignment  with  preferences,  a  creditor  who 
was  preferred  by  the  assignment  to  the  extent  of 
$10,000  brought  suit  against  A.,  other  credi- 
tors, and  the  assignee,  to  have  tne  assignment 
declared  valid,  and  to  obtain  payment  of  his 
$10,000  thereunder.  Pending  the  suit,  a  re- 
ceiver was  appointed,  who  sold  the  property, 
and  realized  $5^00  from  it.  The  court  dismiss- 
ed the  bill,  on  the  ground  that  the  assignment 
was  in  fraud  of  creditors.  Held,  on  appeal  to 
the  United  States  supreme  court,  that  the 
amount  in  dispute  exceeded  $5,000.  so  as,  to  give 
that  court  jurisdiction. — Estes  v.  Gunter,  121  U. 
S.  183,  7  S.  Ct.  854,  30  L.  Ed.  884. 

J.  made  a  deed  of  assignment  of  a  large 
amount  of  property  to  W.,  in  trust  to  sell  it  and 
apply  the  proceeds  ta  the  payment  of  his  debts, 
first  to  G.  for  more  than  $20,000,  next  to  other 
persons  named,  and  lastly  to  his  other  creditors 

fenerally.  S.  &  Co.  filed  a  bill  in  equity  in  the 
Fnited  States  circuit  court  against  J.,  W.,  and 
G.,  to  set  aside  the  assignment  as  a  fraud  on 
creditors.  M.  filed  a  similar  bill.  Defendants 
answered  severally,  denying  the  allegations  of 
the  bill,  and  praying  that  it  be  dismissed,  with 
costs.  By  consent  the  two  bills  and  petitions 
of  intervening  creditors  were  heard  together  as 
one  cause,  and,  on  pleadings  and  proof,  a  receiv- 
er was  appointed,  the  assignment  declared  void, 
and  the  case  referred  to  the  maser,  upon  whose 
report  a  final  decree  was  entered  distributing 
the  fund,  paying  $6,756.22  to  M.,  $3,943.21  to 
S.  &  Co.,  and  a  less  sum  to  each  of  the  petition- 
ing creditors.  From  this  decree  G.  and  W.  ap- 
pealed to  the  United  States  supreme  court. 
Held  that,  the  suit  being  by  the  general  credi- 
tors, only  one  of  whose  debts  exceeded  $5,000, 
and  the  sole  matter  in  dispute  being  between  the 
defendants  and  each  plaintiff  as  to  the  amount 
which  the  latter  should  recover,  the  court  had 
no  jurisdiction  except  as  to  the  appeal  of  the 
creditor  whose  debt  exceeds  $5,000,  and  that  as 
to  the  others  the  appeal  should  be  dismissed. — 
Gibson  v.  Shufeldt,  122  U.  S.  27,  7  S.  Ct.  1066, 
30  L.  Ed.  1083. 

From  a  judgment  of  a  district  court  of  the 
United  States  determining  the  priority  in  the 


application  of  the  proceeds  of  a  sale  under  a 
mortgage  given  by  a  railroad  company  to  the 
payment  of  bonds  thereby  secured,  persons  hold- 
ing less  than  $5,000  in  such  bonds  have  no  right 
of  appeal  to  the  supreme  court  of  the  United 
States.— McMurray  v.  Moran,  134  U.  S.  150, 
10  S.  Ct.  42Y,  33  L.  Ed.  814. 

Plaintiffs,  deriving  title  from  one  who  pur- 
chased on  foreclosure  of  a  mortgage  executed  by 
a  county  to  secure  its  bonds,  filed  their  bill 
against  defendants,  who  had  purchased  from  the 
county  part  of  the  land  covered  by  the  mortgu'^c 
before  foreclosure,  praying  that  defendants  be 
compelled  each  to  redeem  the  land  so  held  by 
them  within  a  given  time.  After  a  hearing  on 
pleadings  and  proofs,  it  was  decreed  that  each 
defendant,  "acting  for  himself,^'  should,  within 
a  year,  redeem  the  tract  held  by  him  by  paying 
Into  court  the  amount  bid  upon  such  tract  at  the 
foreclosure  sale,  or  else  be  barred  of  his  equities 
of  redemption;  whereupon  certain  of  the  de- 
fendants took  a  joint  appeal.  Held,  that  the 
right  of  each  defendant  to  appeal  from  the  de- 
cree, which  was  not  a  joint  decree,  was  separate 
and  distinct,  and,  since  there  was  no  one  of 
them  against  whom  the  amount  adjudged  was 
$5,000,  the  appeal  must  be  dismissed. — Wheeler 
V.  Oloyd,  134  U.  S.  537, 10  S.  Ct.  601,  33  L.  Ed. 
1008. 

Where,  \u  a  creditors*  bill  by  several  cred- 
itors, the  fund  recovered  and  to  be  distributed 
exceeds  $5,000,  the  appellate  jurisdiction  of 
the  United  States  supreme  court  is  not  affected 
by  the  fact  that  the  amounts  decreed  to  some 
of  the  creditors  are  less  than  $5,000,  and  it 
has  authority  to  hear  the  whole  appeal.— Hand- 
ley  V.  Stutz,  137  U.  S.  366,  11  S.  Ct  117,  34 
L.  Ed.  706. 

Where  the  decree  in  an  admiralty  cause 
awarded  to  libelant  $5,567,  to  be  apportioned  as 
follows,  viz.:  $2,544,  as  owner  of  a  vessel  lost; 
and  $3,023,  as  trustee  for  the  owners  of  the 
cargo,— the  amount  in  controversy  is  the  en- 
tire sum  awarded,  and  the  matter  cannot  be 
considered  as  though  two  separate  suits  had 
been  brought,  in  each  of  which  the  amount  in 
controversy  was  less  than  $5,000,  for  the  pur- 
poses of  an  appeal  to  the  supreme  court  of  the 
United  States.- The  Burlington  v.  Ford,  137 
U.  S.  386.  11  S.  Ct  138,  34  L.  Ed.  731. 

Where  a  surviving  partner  is  decreed  to  ac- 
count to  the  heirs  of  the  deceased  partner  for 
the  rental  value  of  the  partnership  property, 
and  the  widow  of  such  deceased  partner,  who 
has  received  her  dower  out  of  such  property, 
is  decreed  to  account  to  the  surviving  partner 
for  money  recovered  by  her  as  rents  and  profits 
in  dower,  and  the  amount  found  due  from  such 
widow  is  less  than  $5,000,  she  has  no  right 
of  appeal  to  the  supreme  court  of  the  United 
States  from  such  decree,  since  her  interest  in 
the  controversy  is  distinct  from  that  of  the 
heirs.— Clay  v.  Field,  138  U.  S.  464,  11  S.  Ct 
419,  34  L.  Ed  1044. 

The  jurisdiction  of  the  supreme  court  of  the 
United  States  of  an  appeal  from  a  decree  refus- 
ing to  allow  a  claim  for  more  than  $5,000, 
against  an  administrator,  all  of  which  was  dis- 
puted, cannot  be  questioned  on  the  ground  that 
it  does  not  appear  that  the  estate,  when  dis- 
tributed, will  yield  for  plaintiff's  claim  as  much 
as  $5,000.  31  Fed.  670  affirmed.- Clark  v. 
Bever,  139  U.  S.  96,  11  S.  Ct  468,  85  L.  Ed. 
88. 

A  corporation  held  several  leases  on  the 
coal  under  tracts  of  land  owned  by  different 
lessors.  In  a  suit  for  the  appointment  of  a  re- 
ceiver all  the  lessors  intervened  in  one  petition 
to  have  the  leases  canceled.  Held,  that  the 
amount  of  the  interest  of  each  lessor  is  the  lim- 
it of  the  jurisdiction  of  the  supreme  court. — 
Henderson  v.  Carbondale  Coal  &  Coke  Co.,  140 
U.  S.  25,  11  S.  Ct.  691,  35  L.  Ed.  332. 

Where  several  plaintiffs  claim  under  the 
same  title,  and  the  determination  of  the  cause 
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necessarily  inyolves  the  Talidity  of  that  title, 
the  supreme  court  has  jurisdiction  as  to  all  such 
plaintiffs,  though  the  individual  claims  of  none 
of  them  exceed  $5,000.— New  Orleans  Pac.  Ry. 
Co.  V.  Parker,  143  U.  S.  42,  12  S.  Ct.  364,  30 
Lu  Ed.  60,  affirming  decree  (C.  C.)  Parker  v. 
New  Orleans,  B.  R.  &  V.  R.  Co.,  33  F.  693. 

An  appeal  from  a  decree  of  the  supreme 
court  of  Utah  affirming  a  decree  of  a  probate 
court  denying  a  petition  filed  in  administration 
proceedings,  by  the  children  of  a  plural  wife, 
asking  to  be  recognized  as  lawful  distributees, 
and  to  have  distribution  on  the  same  footing 
as  the  children  of  the  first  wife,  must  be  dis- 
missed when  it  appears  that  the  share  to  which 
each  petitioner  would  be  entitled,  if  so  recogniz- 
ed, would  not  reach  the  sum  necessary  to  give 
jurisdiction;  for  the  claims  of  distributees  are 
several,  and  not  joint— Chapman  v.  Handley, 
151  U.  S.  443.  14  S.  Ct.  386,  38  L.  Ed.  227. 

The  several  jud^ents  &eld  by  different 
complainants,  who  join  in  a  creditors'  bill,  can- 
not  be  added  together  to  make  the  amount  nec- 
essary to  give  appellate  jurisdiction. — Hunt  v. 
Bender,  154  U.  S.  556, 14  S.  Ct  1163,  18  L.  Ed. 
915. 

When  each  party  claims  th^  whole  fund  in 
court,  but  the  court  divides  it,  and  only  one 
appeals,  the  amount  in  controversy  is  not  the 
whole  fund,  but  only  the  part  adjudged  to  ap- 
pellee.— Keogh  V.  Orient  Eire  Ins.  Co.,  154  U. 
S.  639,  14  S.  Ct  1181,  24  L.  Ed.  650. 

In  a  suit  to  set  aside,  as  in  fraud  of  credi- 
tors, several  mortgages  to  different  persons,  each 
mortgage  being  subject  to  a  separate  suit,  and 
the  validity  of  each  depending  on  its  own  con- 
sideration, and  the  decree  in  favor  of  each  mort- 
gagee being,  several  and  distinct,  the  jurisdic- 
tion of  the  supreme  court  on  appeal  will  de- 
pend on  the  amount  involved  in  each  mortgage^ 
-Davis  v.  Schwartz,  155  U.  S.  631.  15  S.  Ct 
237,  39  U  Ed.  289. 

Tex.  St  Si  2899-2909,  providing,  in  certain 
cases,  for  an  action  for  injuries  causing  death, 
which  shall  be  for  the  exclusive  benefit  of  the 
surviving  husband,  wife,  children,  and  parents, 
and  authorizing  the  action  to  be  brought  by  all 
the  parties  entitled,  or  by  any  one  or  more 
of  them  for  the  benefit  of  all,  and  requiring  the 
jury  to  divide  the  amount  recovered  among  the 
persons  entitled  to  the  benefit  of  the  action, 
create  but  a  single  liability  on  defendant's  part, 
and  contemplate  but  one  action,  and  the  ques- 
tion whether  the  "matter  in  controversy"  ex- 
reeds  $1,000,  so  as  to  confer  appellate  juris- 
diction on  the  supreme  court,  uttder  Act  March 
3,  1891,  c.  517,  ff  6,  is  determined  by  the  total 
amount  recovered,  and  not  by  that  allowed  to 
any  one  of  the  beneficiaries  of  the  action. — 
Texas  &  P.  Ry.  Co.  v.  Gentry,  163  U.  S.  353, 
16  S.  Ct  1104,  41  L.  Ed.  186. 

An  appeal  from  the  judgment  of  the  su- 
preme court  of  a  territory  in  a  suit  involving 
the  liability  of  three  stockholders  for  a  separate 
subscription  of  $5,000  each  to  the  capital  stock 
will  be  dismissed  as  not  involving  the  jurisdic- 
tional amount ;  the  claims  in  such  a  case  being 
several,  and  not  joint— Wilson  v.  Kiesel,  17  S. 
Ct  124,  164  U.  S.  248,  41  L.  Ed.  422. 

That  certain  subscribers  to  the  stock  of  a 
corporation,  in  a  suit  against  them  to  recover 
the  amounts  individually  subscribed,  claim  to 
have  paid  for  the  stock  by  a  conveyance  of 
joint  property,  does  not  create  a  question  of 
joint  liability,  by  reason  of  which  the  sum  of 
the  subecripdons  may  be  considered  to  give  ju- 
risdiction on  appeal.— Id. 

The  amount  of  the  estate  which  passes  by 
a  will,  if  that  is  held  valid,  constitutes  the  mat- 
ter in  dispute  on  a  contest  of  the  will,  without 
regard  to  the  amount  of  t^e  interest  of  any  one 
of  the  contestants,  within  the  meaning  of  the 
act  of  congress  of  February  9,  1893  (27  Stat 


436),  requiring  the  matter  in  dispute  on  appeal 
from  a  judgment  of  the  court  of  appeals  of  the 
District  of  Columbia  to  exceed  the  sum  of  $5,- 
000.  Judgment  13  App.  D.  C.  392,  affirmed. 
— Overby  v.  Gordon,  20  S.  Ct  603,  177  U.  S. 
214,  44  L.  Ed.  741. 

The  separate  and  distinct  claims  of  attacfi- 
ment  creditors  cannot  be  united  for  the  pur^ 
pose  of  making  the  jurisdictional  amount  on 
appeal  from  a  judgment  denying  an  injunction 
to  prevent  the  enforcement  of  their  claims 
against  real  estate,  where  they  do  not  jointly 
assert  their  claims,  or  claim  under  a  common 
right— Chamberlin  v.  Browning,  20  S.  Ct.  820, 
177  U.  S.  605,  44  L.  Ed.  906,  dismissing  appeal 
Chamberlain  v.  Browning,  14  App.  D.  C.  389. 

An  api>ellant  cannot  unite  the  separate  in- 
terests of  appellees,  to  make  up  the  jurisdiction- 
al amount,  for  the  purpose  of  an  appeal,  if 
the  appellees  could  not  have  done  so  in  case  of 
recovery  against  them. — ^Id. 

# 

The  judgment  in  a  suit  to  recover  realty  in 
which  plaintiff,  though  claiming  under  %  single 
title  all  land  occupied  separately  by  various 
defendants,  does  not  allege  joint  ownership  or 
joint  possession  or  joint  action  of  any  kind, 
controversy  with  each  defendant  relating  to  a 
separate  and  distinct  parcel,  does  not  show  an 
amount  in  dispute  sufficient  to  sustain  writ  of 
error  from  the  federal  Suprcnte  Court,  where 
such  judgment,  while  apparently  rendered  joint- 
ly, so  far  as  damages  are  concerned,  against  all 
defendants,  runs  separately  against  each  for 
recovery  of  possession  of  that  part  of  the  land 
of  which  he  was  alleged  and  found  to  be  in  pos- 
session, and  the  whole  amount  of  damages  add- 
ed to  value  of  land  in  controversy  with  any  of 
defendants  Moes  not  equal  the  jurisdictional 
amount. — ^Tupiflo  v.  La  Compaitia  General  De 
TabacoB  De  Filipinas,  29  S.  Ct  610,  214  U. 
S.  268,  53  L.  Ed.  992. 

The  contingent  liability  of  owners  of  prop- 
erty assessed  for  benefits  accruing  from  a  street 
extension,  incurred  by  reason  of  their  disposal 
of  other  property  pending  the  condemnation 
proceedings,  under  an  undertaking  to  remove 
the  lien  of  any  assessment  for  benefits  which 
might  be  made  therein,  does  not  enter  into  the 
amount  in  dispute  on  a  writ  of  error  from  the 
federal  Supreme  Court  to  review  a  judgment 
of  the  Court  of  Appeals  of  the  District  of  Co- 
lumbia, confirming  the  assessment  as  to  the 
property  owned  by  them.— Wallach  v.  Rudolph, 
30  S.  Gt.  587,  217  U.  S.  561,  54  L.  Ed.  883. 

Two  suits  separately  commenced,  but  tried 
together  for  convenience,  will  not  be  treated  as 
consolidated,  for  the  purpose  of  increasing  the 
amount  in  dispute  so  as  to  sustain  an  appeal  to 
the  federal  Supreme  Court  from  the  Supreme 
Court  of  the  Philippine  Islands,  where  the  under- 
standing of  court  and  counsel  below  was  that 
there  was  in  fact  no  consolidation. — Martinez  v. 
International  Banking  Corporation,  31  S.  Ct 
408.  220  U.  S.  214,  55  L.  Ed.  438. 

Payments  in  the  future  to  accrue  under  a 
decree  in  favor  of  the  wife  in  a  suit  for  main- 
tenance may  be  added  to  inst^illments  already 
accrued  to  determine  the  amount  necessary  un- 
der Act  Feb.  9,  1893,  $  8,  to  sustain  the  ap- 
pellate jurisdiction  of  the  Supreme  Court  over 
the  Court  of  Appeals  of  the  District  of  Co- 
lumbia, though,  under  Code  D.  C.  §§  976-980, 
such  future  payments  may  be  increased  or  di- 
minished or  cut  off.— Thompson  v.  Thompson, 
33  S.  Ct  129,  226  U.  S.  551,  57  L.  Ed.  347,  af- 
firming decree  35  App.  D.  C.  14. 

^s>62.  Beduotlon  by  amendment  or  re- 
mission. 

See  2  Cent.  Dig.  App.  ft  E.  §(  293-300. 

Where  the  verdict  was  less  than  $5,000,  the 
fact  that  the  suit  was  originally  brought  on  cou- 
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pons  amounting  to  more  than  $5,000,  bat  before 
trial  the  complaint  was  amended  by  leave  of 
court,  and  a  dismissal  entered  as  to  a  portion 
of  them,  will  not  give  jurisdiction  to  the  su- 
preme court.— -City  of  Opelika  v.  Daniel,  109  U. 
S.  108,  3  S.  Ct.  70,  27  L.  Ed.  873. 

Under  Rev.  St.  Tex.  1879,  arts.  1351,  1352, 
authorizing  a  remittitur  by  plaintiff  in  open 
court  of  a  portion  of  a  verdict  in  his  favor, 
it  is  within  the  discretion  of  a  federal  court 
sitting  in  that  state  to  allow  a  remission  re- 
ducing a  verdidt  to  $5,000,  and  to  enter  judg- 
ment accordingly;  and,  from  a  judgment  so  en- 
tered, no  appeal  will  lie.— Alabama  Gold  Life 
Ins.  Co.  V.  Nichols,  109  U.  S.  232,  3  S.  Ct.  120, 
27  L.  Ed.  915;  Pacific  Postal  Tel.  Cable  Co. 
V.  O'Connor,  128  U.  S.  394,  9  S.  Ct  112,  32 
L.  Ed.  488. 

Where  ,a  plaintiff,  who  has  recovered  a 
judgment  for  more  than  $5,000,  enters  a  remit- 
titur in  open  court,  reducing  the  amount  to 
$5,000  and  costs,  a  writ  of  error  to  the  su- 
preme court  of  the  United  States  will  not  lie. 
—First  Nat.  Bank  v.  Redick,  110  U.  S.  224, 
3  S.  Ct.  640,  28  L.  Ed.  124 ;  Northwestern  Mut. 
Life  Ins.  Co.  v.  Martin,  154  U.  S.  640,  14  S. 
Ct.  1181,  24  L.  Ed.  542. 

When  the  jurisdiction  of  the  supreme  court 
of  the  United  States  on  appeal  has  once  at- 
tached, it  cannot  be  defeated  by  a  waiver  or 
release  of  the  amount  of  the  judgment  below 
in  excess  of  $5,000.— New  York  El.  R  Co.  v. 
Fifth  Nat.  Bank.  118  U.  S.  606,  7  S.  Ct.  23, 
30  L.  Ed.  259. 

In  an  action  for  personal  injuries  the  court 
directed  judgment  to  be  entered  on  the  verdict 
for  $5,500.  PlaintifiTs  motion  in  open  court, 
for  leave  to  remit  the  $500,  was  granted,  and 
judgment  was  entered  for  $5,000  and  costs, 
in  the  absence  of  the  defendant,  and  a  motion 
to  set  aside  the  remittitur  was  denied.  Held, 
that  the  judgment,  as  it  stands,  being  only  for 
$5,000,  the  motion  to  dismiss  the  writ  of  error 
will  be  granted.— Pacific  Postal  Tel.  Cable  Co. 
V.  O'Connor,  128  U.  S.  394,  9  S.  Ct  112,  32  L. 
Ed.  488. 

The  amount  in  dispute  in  a  case  where  de- 
fendant files  a  counterclaim  being  the  aggre- 
gate of  what  is  claimed  by  both  sides,  and  that 
being  within  the  jurisdiction  of  the  supreme 
court,  on  the  disallowance  of  defendant's  coun- 
terclaim plaintiff  cannot  defeat  defendant's  right 
to  a  writ  of  error  by  remitting  enough  of  his 
judgment  to  bring  it  below  the  jurisdictional 
amount  of  the  supreme  court — Block  v.  Darling, 
140  U.  S.  234.  11  S.  Ct  832,  35  L.  Ed.  476. 

A  verdict  was  rendered  for  $11,000,  and 
plaintiff  filed  a  remittitur  of  $6,001,  and  pray- 
ed judgment  for  $4,999.  The  bill  of  exceptions, 
the  order  allowing  the  writ  of  error,  and  the 
bond  and  citation,  stated  that  the  judgment  was 
for  the  latter  s'lra.  The  judgment,  however,  was 
in  form  for  $11,000,  but  recited  that  plaintiff 
had  filed  a  remittitur  of  $6,001,  and  ordered 
that  execution  should  issue  for  $4,999  only. 
Held,  that  defendant  could  not  be  allowed  to 
insist  that  the  judgment  was  for  more  than 
$4,909,  for  the  purpose  of  sustaining  the  writ 
of  error  in  the  supreme  court.— Texas  &  P.  Ry. 
Co.  V.  Horn,  151  U.  S.  110,  14  S.  Ct  259,  38 
Xi.  Ed.  91:  Snme  v.  Griftn,  151  U.  S.  105, 
14  S.  Ct  259,  38  L.  Ed.  90. 

The  absence  of  the  clerk's  signature  and  the 
seal  of  his  office  from  a  blank  attestation  of  a 
release  of  part  of  a  judgment,  which  is  other- 
wise duly  executed  according  to  the  require- 
ments of  the  Arizona  Revised  Statutes,  author- 
izing it  to  be  filed  in*  the  Supreme  Court,  will 
not  prevent  the  release  from  being  valid  and  ef- 
fective.—Simms  v.  Simms.  20  S.  Ct  58,  175  U. 
S.  102,  44  L.  Ed.  115,  modifying  judgment  81 
1>.  1128,  5  Ariz.  212, 


^»63«  Bedi^tloBL  Ivy  paymeat  or  other 
•atisf  action. 

See  2  Cent  Dig.  App.  4b  E.  §(  301-306. 

An  action  was  driginally  brought  for  135 
head  of  steers,  of  the  value  of  $6,000;  but  be- 
fore judgment  a  settlement  as  to  a  part  of  them 
was  had,  and  the  remainder  were  sold  for  less 
than  $5,000.  Held^  that  the  supreme  court  of 
the  United  States  had  no  jurisdiction  to  hear 
the  cause.— Cox  v.  Western  Land  &  Cattle  Co., 
123  U.  S.  375,  8  S,  Ct  162.  31  L.  Ed.  178. 

A  yoluntarv  settlement  by  a  judgment  debt- 
or with  one  of  the  plaintiffs,  and  payment  to 
him,  w^ilch  leaves  the  amount  unpaid  on  the 
judgment  less  than  that  which  is  necessary  to 
^vc  jurisdiction  to  review  it,  is  fatal  to  the 
right  of  review,  since  the  real  matter  in  dispute 
in  such  case  is  the  balance  sl^Il  remaining  due  on 
the  judt^ment— Thorp  v.  Bonnifield,  20  S.  Ct 
53^,  177  U.  S.  15,  44  L.  Ed.  652. 

^s»64.  Casoa  In  intonaodlato  oourts. 

See  2  Cent.  Dig.  App.  ft  B.  8§  306,  807,  310-314. 

A  judgment  was  rendered  in  the  district 
court  of  Arizona  for  $4,000  and  interest.  When 
affirmed  by  the  supreme  court  of  the  territory 
the  judgment  and  interest  amounted  to  over 
$5,000.  Held,  that,  in  determining  the  jurisdic- 
tion of  the  United  States  supreme  court  on  ap- 
peal, the  value  of  the  matter  in  dispute  is  to  be 
determined  by  the  amount  due  at  the  time  of  the 
judgment  of  the  supreme  court  of  the  territory, 
from  which  the  appeal  to  this  court  was  tak- 
en.—Zeckendorf  V.  Johnson,  123  U.  S.  617,  8  S. 
Ct.  261.  31  L.  Ed.  277. 

Under  Act  Cong.  March  3,  1885  (23  Stat 
443),  providing  that  no  appeal  or  writ  of  error 
will  lie  from  a  judgment  in  the  supreme  court  of 
the  District  of  Columbia  unless  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  $5,000,  etc., 
appeal  or  error  will  not  lie  where  the  judgment 
is  for  $5,000  and  costs,  but  not  with  interest — 
District  of  Columbia  v.  Gannon,  130  U.  S.  227/ 
9  S.  Ct  508,  32  L.  Ed.  922 ;  Same  v.  Emerson, 
130  U.  S.  229,  9  S.  Ct  509,  32  L.  Ed.  923. 

A  writ  of  error  sued  out  of  the  United 
States  supreme  court  to  the 'supreme  court  of 
appeals  of  Virginia  will  be  dismissed  on  motion 
where  it  appears  that  that  court  refused  to  en- 
tertain an  appeal  in  the  case  on  the  ground  that 
the  matters  involved  were  purely  pecuniary,  and 
that  the  amount  in  controversy  was  less  than 
sufficient  to  give  it  jurisdiction  under  the  state 
constitution.—Callan  v.  Bransford,  139  U.  S. 
197,  11  S.  Ct.  519,  35  U  Ed.  144. 

A  judgment  which,  with  its  accrued  interest, 
at  the  time  of  its  affirmance  by  a  territorial  su- 
preme court,  amounts  to  more  than  $5,000,  is 
reviewable  by  the  supreme  court  of  the  United 
States.  Zeckendorf  v.  Johnson,  123  U.  S.  617, 
8  S.  Ct.  261,  31  L.  Ed.  277,  followed.— Benson 
Mining  &  Smelting  Co.  v.  Alta  Mining  &  Smelt- 
ing Co..  1'45  U.  S.  428,  12  S.  Ct  877,  36  L.  Ed. 
762,  affirming  judgment  Alta  Mining  &  Smelting 
Co.  V.  Benson  Mining  &  Smelting  Co.  (Sup.) 
16  P.  565. 

^=»65.   Cases     oriffinatlns     In     inferiov 
oonrts. 

See  2  Cent.   Dig.  App.  ft  B.  S8  315-828:  SI  Cent 
Dig.  J.  P.  S  75L 

Where  a  petitioner  to  the  supreme  court  of 
the  District  of  Columbia  alleges  on  oath  that  he 
is  in  possession  of  certain  premises  under  a 
lease  having  nearly  a  year  to  run,  with  privi- 
lege of  extension  for  four  years  more,  and  that 
he  has  expended  $15,000  in  permanent  improve- 
ments upon  the  premises,  of  which  he  will  be 
deprived  if  a  judgment  of  a  justice  of  the  ^eace 
under  the  landlord  and  tenant  act  (which  judg- 
ment he  alleges  is  void  for  want  of  jurisdiction) 
is  not  set  aside  by  certiorari,  it  reasonably  ap- 
pears that  the  amount  in  dispute  exceeds  $5,- 
000.— Harris  v.  Barber,  129  U.  S.  306,  9  S.  Ct 
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^=»76 


314,  32  It,  Ed.  697,  affirming  judgment  Barb«r 
T.  Harris,  6  Mackey  (D.  C.)  586. 

(D)  FINALITY  OF  DETERMINATION. 

Contempt  proceedings,  see  Contempt,  ^=»66. 

In  admiralty,  see  Admiralty,  ^=»103. 

Review  in  circuit  court  of  appeals,  see  Courts, 

Review   in  United   SUtes   Supreme  Court,  see 
Courts.  <S=»382. 

^=»67.   Interloontory    and    intermediate 
deoisions. 

S99  2  Cent.  Dig.  App.  ft  B.  fii  844-425.  610-516. 


—  Nature  in  ceneval. 
See  2  CenL  Dig.  App.   &  E.  SS  344-251. 

An  order  of  a  United  States  circuit  court 
that  does  not  adjudicate  the  rights  of  the  par- 
ties as  to  a  fund  in  controversy,  but  directs  that 
such  fund  shall  be  paid  into  the  registry  of  the 
court  for  preservation  pending  the  litigation, 
is  not  a  final  order,  and  cannot  be  reviewed  by 
the  United  States  supreme  court.— Louisiana 
Nat  Bank  v.  Whitney,  121  U.  S.  284,  7  S.  Ct 
897,  30  Lr.  Ed.  961. 

An  order  of  court  that,  if  a  party  shall 
perform  certain  acts  within  a  specified  time,  he 
will  be  granted  relief,  and,  if  not,  his  case  will 
be  determined  against  him,  is  not  final. — ^Barker 
V.  Crj»ig.  127  tf.  S.  213,  8  S.  Ct.  1175.  32  L. 
Ed.  147. 


-^«  Natvre  or  form  of  action  or 
proeeedinc. 

See  2  Cent  Dig.  App.  ft  E.  §§  352-266.  386,  409.  410. 

A  decree  in  a  suit  to  foreclose  a  railroad 
general  mortgage  determining  the  amount  due 
upon  the  debt,  and  ordering  a  sale  unless  the 
same  is  paid  hy  a  day  named,  is  not  appealable 
as  a  final  order,  where  it  also  contains  a  refer- 
ence to  masters  to  report  "all  prior  liens," 
"statements  of  the  several  properties  ♦  ♦  ♦ 
subject  to  the  lien  of  said  general  mortgage," 
and  what  "the  order  of  sale  of  said  mortgaged 
properties"  shall  contain,  and  what  shall  be  the 
"form  of  the  advertisement  therefor.'V-Parsons 
V.  Robinson,  122  U.  S.  112,  7  S.  Ct.  1153,  30  U 
Ed.  1122. 


Nature  and  scope  of  decision. 

See  %  Cent.  Dig.  App.  ft  B.  §|  M7-378,  386,  411. 

A  judgment  on  a  plea  in  abatement  is  not 
final  in  the  sense  that  it  may  be  reviewed  before 
the  final  determination  of  the  cause.— Fitzpat- 
rick  ▼.  Fiannagan,  106  U.  S.  648,  1  S.  Ct  36&, 
27  Lu  £d.  211. 

An  order  of  the  lower  court,  pending  an  ap- 
peal, directing  a  reference  to  ascertain  whether 
a  tenant  should  pay  rent  to  the  defendant,  or  to 
a  receiver  appointed,  is  an  interlocutorv  order, 
and  not  appealable.— Grant  v.  Phoenix  Mut  Life 
Ins.  Co.,  121  U.  S.  118.  7  S.  Ct.  849,  30  L.  Ed. 
909. 

Orders  of  a  federal  Circuit  Court  directing 
witnesses  to  answer  the  questions  put  to  them, 
and  produce  written  evidence  in  their  posses- 
sion, on  their  examination  before  a  special  ex- 
aminer appointed  to  a  suit  brought  by  the  Unit- 
ed States  to  enjoin  an  alleged  violation  of  Anti- 
Tmst  Act  July  2,  1890,  c.  647,  26  Stat.  209 
[IT.  S.  Comp.  St  1901,  p.  32001,  lack  the  finality 
requisite  to  sustain  an  appeal  to  the  Supreme 
Oonrt— Alexander  v.  Ignited  States,  26  S.  Ct 
356,  201  TJ.  S.  117.  50  L.  Ed.  686. 

1   reme* 


final,  as  it  disposes  of  the  fund. — Oumbel  ▼. 
Pitkin,  118  U.  S.  545,  6  S.  Ct  616,  28  L.  Ed. 
1128. 

A  party  having  intervened  by  petition  in  an 
attachment" proceeding,  to  assert  a  pnor  lien  on 
the  property  attached,  the  order  dismissing  such 
intervention  disposes  of  the  party's  rights,  and 
is  a  final  judgment  of  that  issue,  as  to  which  he 
has  a  right  to  a  writ  of  error.— Id.    , 

An  order  fining  a  party  for  contempt  in  vio- 
lating an  injunction,  and  directing  the  fine  to  be 
paid  to  the  other  party  as  compensation  for  the 
damage  done  him  by  the  violation  of  the  injunc- 
tion, and  for  his  expense  in  the  contempt  pro- 
ceedings, is  reviewable  in  the  United  States  su- 
preme court,  since  it  is  an  interlocutory  order 
in  a  civil  action,  and  not  a  criminal  proceeding. 
— Worden  v.  Searls,  121  U.  S.  14,  7  S.  Ct  814, 
30  L.  Ed.  853. 

A  decree  perpetually  enjoining  defendant 
from  entering  upon  or  removing  minerals  from 
plaintiff's  l.ind,  and  ordering  an  account  to  be 
taken  of  minerals  already  removed  therefrom, 
is  not  final,  and  not  appealable.— Keystone 
Manganese  &  Iron  Co.  v.  Martin,  132  U.  S.  91, 
10  8.  Ct  32,  33  K  Ed.  275. 

A  decree  for  plaintiffs  on  a  bill  for  an  in- 
junction and  an  accounting,  and  for  the  pay- 
ment to  plaintiffs  of  the  amount  found  due  them, 
granting  an  injunction,  and  ordering  an  ac- 
counting before  a  referee,  is  not  final  or  ap- 
pealable, and  it  is  immaterial  that  it  also  dis- 
misses a  cross  complaint  of  defendants.— Win- 
ters V.  EtheU.  132  U.  S.  207,  10  S.  Ct  66,  33  L. 
Ed.  339. 


—  Affeetins    proTisio: 
dies. 
See  2  CenL  Dig.  App.  ft  B.  ||  886-40L 

Where  goods  taken  in  attachment  are  sold, 
an  order  distributing  the  proceeds  of  the  sale  is 


^s>73. 


—  Appealable  Jndssiients  and  or* 
ders« 

2  Cent.  Dig.  App.  ft  B.  8§  402-408,  412.  413,  416. 

Judgment,  finding  defendants  in  a  pending 
suit  in  equity  guilty  of  contempt  in  violating 
an  interlocutory  injunction,  held  punitive  and 
reviewable  on  writ  of  error  without  awaiting 
final  decree  in  a  suit  in  equity.— In  re  Mer- 
chants' Stock  &  Grain  Co.,  32  S.  Ct  339,  223 
U.  S.  639,  56  L.  Ed.  584. 

^s>75.  Final  Jndsments  or  decrees. 
See  2  Cent.  Dig.  App.  &  B.  |8  426-516. 

^=s>76.  —  Nature  in  ceneral. 

See -2  Cent    Dig.   App.   ft   B.   §{   426-428.  4S0,   481, 
435-443. 

An  appeal  lies  from  a  decree  in  an  equity 
cause,  notwithstanding  it  is  merely  in  execution 
of  a  prior  decree  in  the  same  suit  for  the  pur- 
pose of  correcting  errors  which  originate  in  it.-— 
Chicago,  D.  &  V.  R.  Co.  v.  Fosdick,  106  U.  S. 
47,  1  S.  Ct  10,  27  li.  Ed.  47. 

Under  Rev.  St.  §  970,  providing  that,  in  pro- 
ceedings for  forfeiture  for  violation  of  the  reve- 
nue laws,  when  the  verdict  is  for  claimant  a 
finding  of  probable  cause  of  seizure  shall  de- 
prive him  of  his  right  to  costs,  and  neither  the 
prosecutor  nor  the  person  making  the  seizure 
shall  be  liable  to  suit  for  damages,  the  refusal 
of  the  court  to  enter  of  record  a  certificate  of 
probable  cause  is  not  a  final  judgment  from 
which  an  appeal  will  lie.— United  States  v.  Fre- 
richs,  106  U.  S.  160,  1  S.  Ct.  169,  27  L.  Ed.  128. 

In  a  foreclosure  suit  pending  in  the  circuit 
court,  the  mortgaged  property  being  in  posses- 
sion of  its  receivers,  the  state  of  Georgia  pre- 
sented a  petition  in  which,  declining  to  become  a 
party  to  the  suit,  it  asked  that  the  receivers  be 
required  to  withdraw  from  the  possession  of  a 
part  of  the  property  in  their  hands,  upon  which 
executions  for  state  taxes  ha!^  been  levied  prior 
to  their  appointment    The  petition  was  denied 
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and  dismissed.  Held,  that  the  action  of  the 
court  could  not  be  reviewed  upon  the  appeal  of 
the  state,  for  the  reason  that  the  order  was  not 
a  final  judgment  concluding  any  right  it  had  in 
virtue  of  the  executions,  or  of  the  .levies  made 
thereunder.— State  of  Georgia  v.  Jesup,  106  U. 
S.  458,  i  S.  Ct.  363,  27  L.  Ed.  216. 

In  a  suit  by  an  express  company  against  a 
railroad  company  to  require  it  to  carry  plain- 
tiff's express  matter  upon  payment  of  reasonable 
charges,  a  decree  that  defendant  must  carry 
for  reasonable  rates,  and  fixing  for  the  time  be- 
ing the  maximum  thereof,  is  final,  notwithstand- 
ing a  reference  by  interlocutory  decree  or  sup- 
plemental order  for  the  settlement  of  accounts 
which  accrued  pending  suit.— St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Southern  Exp.  Co.,  108  U.  S. 
24,  2  S.  Ct.  6,  27  U  Ed.  638;  Missouri,  K.  & 
T.  Ry.  Co.  V.  Dinsmore,  108  U.  S.  30,  2  S.  Ct 
9,  27  L.  Ed.  640. 

Where  the  controversy  raised  by  pleadings 
is  whether  property  passed  under  a  trust  deed 
to  plaintiffs  or  under  one  in  favor  of  defendant, 
and  whether  defendant  was  entitled  to  prefer- 
ence  in  the  distribution  of  tha  proceeds,  a  decree 
in  terms  declaring  that  the  tacts  stated  in  the 
amended  answer,  by  which  it  was  claimed  that 
even  under  the  •deed  to  plaintiffs  defendant  was 
entitled  to  preference,  did  not  change  the  rights 
of  the  parties,  and  making  the  injunction  re- 
straining defendant  from  selling  the  lands  per- 
petual, and  directing  the  fund  to  be  brought  into 
court  for  distribution  in  accordance  with  the 
deed  to  plaintiffs,  is  final,  so  that  as  to  matters 
included  therein  an  appeal  will  not  lie  to  a 
subsequent  decree  merely  in  execution  thereof 
rendered  on  the  bringing  in  of  the  master's  re- 
port on  the  claims  entitled  to  share  in  the  dis- 
tribution.— Bank  of  Lewisburg  v.  Sheffey,  140 
U.  S.  445,  11  S.  Ct  755,  36  L.  Ed.  493,  af- 
firming decree  (D.  C.)  Sheffey  v.  Bank  of  Lewis- 
burg, 33  F.  315. 

There  is  no  final  decree  until  the  amount  due 
from  the  party  cast  has  been  ascertained. — Fol- 
lansbee  v.  Ballard  Pav.  Co.,  154  U.  S.  651,  14 
S.  Ct  1189,  25  L.  Ed.  802. 

^=»77«  ^— *  Natnre  or  form  of  aetioa  or 
proeeedinc* 

See  2  Cent.  Dig.  App.  ft  B.  fiS  444-463. 

An  order  awarding  a  peremptory  writ  of 
mandamus  is  a  final  judgment  in  a  civil  action, 
within  the  meaning  of  that  term  as  used  in  the 
statute  regulating  writs  of  error  to  the  United 
States  supreme  court. — Davies  v.  Corbin,  112  U. 
S.  36,  5  S.  Ct  4,  28  L.  Ed.  627. 

In  condemnation  proceedings  where  the  right 
to  condemn  is  contested,  a  judgment  for  condem- 
nation is  final,  though  the  compensation  is  still 
to  be  determined  by  commissioners  appointed  to 
estimate  it;  and  appeal  lies  from  such  judg- 
ment. 34  W.  Va.  155,  11  S.  E.  1009,  aflarmed.— 
Wheeling  &  Belmont  Bridge  Co.  v.  Wheeling 
Bridge  Co.,  138  U.  S.  287,  11  S.  Ct  301,  34  L. 
Ed.  967. 

In  a  proceeding  in  the  federal  circuit  court 
to  condemn  land,  l£e  case,  from  the  application 
for  the  appointment  of  commissioners  until  the 
entry  of  judgment  upon  their  award  or  upon  the 
verdict  of  a  jury,  remains  in  the  circuit  court  of 
the  United  States;  and  an  order  appointing  the 
commissioners  is  not  a  final  judgment  from 
which  a  writ  of  error  will  lie.  Wheeling  &  B. 
Bridge  Co.  v.  Wheeling  Bridge  Co.,  138  U.  S. 
287,  11  S.  Ct.  301,  34  L.  Ed.  967,  distinguished. 
— Luxton  V.  North  River  Bridge  Co.,  147  U.  S. 
337,  13  S.  Ct.  356,  37  L.  Ed.  194. 

The  decision  by  the  highest  court  of  a  state 
construing  its  owtf  prior  judgment,  and  holding 
that  a  party  thereto  has  not  been  guilty  of  con- 
tempt, is  not  an  appealable  final  judgment.— 
Newport  Light  Co.  v.  City  of  Newport  151  U. 
S.  527,  14  S.  Ct  429,  38  L.  Ed.  259. 


^=»78.  ^->  Natnre  and  scope  of  deoisioa. 

See  2  Cent  Dig.  App.  ft  B.  SI  426.  434.  464-477.  480^ 
481. 

On  the  bill  of  a  junior  mortgagee  to  foreclose 
and  establish  his  right  to  redeem  from  the  prior 
mortgage,  a  decree  was  entered  finding  that  his 
right  to  redeem  had  not  been  cut  oft  by  the  fore- 
closure of  the  prior  mortgage;  ordering  that 
others  were  entitled  to  redeem  from  him  at  a 
time  to  be  fixed  by  a  further  decree;  that,  if  no 
redemption  were  had,  the  junior  mortgage  should 
be  foreclosed,  and  the  property  sold,  and  the  pro- 
ceeds distributed  as  might  thereafter  be  ordered; 
tliat  the  cause  be  referred  to  settle  the  amount  of 
such  redemption  and  the  sums  due  on  both  mort- 
gages; and  that,  this  decree  being  interlocutory, 
the  cause  stand  continued.  Held  an  interlocu- 
tory decree,  from  which  no  appeal  lay. — Burling- 
ton, C.  R.  &  N.  Ry.  Co.  v.  Simmons,  123  U.  S. 
52,  8  S.  Ct  58,  31  L.  Ed.  73. 

An  order  of  a  United  States  circuit  court  re- 
manding a  suit,  which  was  begun  and  had  been 
improperly  removed  from  a  state  court,  cannot 
be  reviewed  by  the  supreme  court  on  a  cer- 
tificate of  division  of  opinion  between  the  judges, 
under  Rev.  St  §  693,  as  it  is  not  a  final  judg- 
ment—Morey  V.  Lockhart  123  U.  S.  56,  8  S. 
Ct  65,  31  L.  Ed.  68. 

An  order  of  the  circuit  court  remanding  a 
case  to  the  state  court,  on  the  ground  of  want 
of  jurisdiction,  is  not  a  ''final  judgment  or  de- 
cree," within  the  meaning  of  Act  Cong.  Feb. 
25,  1889  (25  Stat  693),  which  provides  that 
"in  all  cases  where  a  final  judgment  or  decree 
shall  be  rendered  in  a  circuit  court  of  the  Unit- 
ed States,  in  which  there  shall  have  been  a 
question  involving  the  jurisdiction  of  the  court, 
the  party  against  whom  the  judgment  or  decree 
is  rendered  shall  be  entitled  to  an  appeal  or  writ 
of  error  to  the  supreme  court  of  the  United 
States."— Richmond  &  D.  R.  Co.  v.  Thouron, 
134  U.  S.  45,  10  S.  Ct  517,  33  L.  Ed.  871; 
Texas  Land  &  Cattle  Co.  v.  Scott  137  U.  S. 
436,  11  S.  Ct  140,  34  L.  Ed.  730. 

A  remanding  order  is  not  a  final  judgment 
or  decree,  within  Act  Cong.  Feb.  25,  1889  (25 
Stat.  693,  c.  236),  providing  that  an  appeal  or 
writ  of  error  will  lie  to  the  supreme  court  in  all 
dases,  without  regard  to  the  amount  involved, 
where  a  final  judgment  or  decree  is  rendered  in 
a  circuit  court  involving  a  question  of  the  juris- 
diction of  the  court. — Gurnee  v.  Patrick  County, 
137  U.  S.  141.  11  S.  Ct  34,  34  L.  Ed.  601; 
Birdseye  v.  Shaeffer,  140  U.  S.  117,  11  S.  Ct 
885,  35  L.  Ed.  402. 

The  demurrer  to  the  complaint  was  sus- 
tained, and  the  cause  thereon  remanded^  on  the 
ground  that  the  court  by  law  had  no  jurisdic- 
tion of  the  case.  Held^  that  the  remanding  or- 
der did  not,  by  reason  of  the  sustaining  of  the 
demurrer,  become  a  final  judgment — Id. 

An  order  remanding  a  cause  to  a  state  court 
from  which  it  was  removed,  is  not  a  final  judg- 
ment, from  which  an  appeal  will  lie.— Joy  t. 
Adelbert  College,  146  U.  S.  355,  13  S.  Ct.  186, 
36  L.  Ed.  1003 ;  Illinois  Cent  R.  Co.  v.  Brown, 
156  U.  S.  386,  16  S.  Ct  656,  39  L.  Ed.  461. 

An  order  by  the  general  term  of  the  supreme 
court  of  the  District  of  Columbia,  granting  a 
new  trial,  in  a  case  in  which  it  has  power  to 
grant  the  same,  is  not  a  final  judgment  review- 
able on  writ  of  error  in  the  supreme  court  of 
the  United  States. — Hume  v.  Bowie,  148,  U.  S. 
245,  13  S.  Ct.  582,  37  L.  Ed.  438. 

An  order  overruling  a  motion  to  remand  a 
cause  to  a  state  court  is  not  a  final  judgment 
so  as  to  entitle  the  defeated  i>arty  to  a  writ  of 
error. — Bender  v.  Pennsylvania  Co.,  148  U.  S. 
502,  13  S.  Ct  640,  37  L.  Ed.  537. 

A  general  decree  of  a  court  of  equity,  that 
funds  not  yet  collected,  but  secured  by  judg- 
ments, shall  be  distributed  among  certain  par- 
ties, and  appointing  a  master  to  state  an  ac- 
count, is  not  a  final  decree,  and  an  appeal  will 
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be  dismissed  as  premature. — Latta  y.  Kilbourn, 
150  IT.  S.  524,  14  S.  Ct.  201,  37  L.  Ed.  1109,  re- 
versing decree  Kilbourn  v.  Latta,  5  Mackey,  304, 
60  Am.  Rep.  373. 

A  decree  in  a  patent  infringement  suit 
against  a  single  defendant,  which,  in  addition 
to  granting  an  injunction  as  to  the  claims  of  the 
patent  held  to  be  infringed,  and  sending  the 
cause  to  a  master  for  an  accounting,  dismissed 
the  bill  as  to  the  claims  held  invalid  and  those 
found  not  to  be  infringed,  is  not,  as  to  such 
dismissal,  a  final  decree  from  which  complain- 
ants can  appeal.— Bx  parte  National  Enameling 
k  Stamping  Co.,  26  S.  Ct.  404,  201  U.  S.  156, 
50  L.  Ed.  707;  Ex  parte  Automatic  Switch  Co., 
26  S.  Ct.  407.  201  t5.  S.  166.  50  L.  Ed.  710. 

A  judgment  of  a  federal  Circuit  Court,  ren- 
dered after  the  plaintiff,  having  unsuccessfully 
moved  to  remand  the  cause  to  the  state  court 
whence  it  was  removed,  had  elected  to  stand 
upon  his  motidn  to  remand,  and  refused  to 
recognize  the  jurisdiction  of  the  federal  court, 
that  plaintiff  take  nothing  by  the  suit,  and  that 
the  defendants  go  hence  without  day  and  re- 
cover their  costs  against  the  plaintiff,  is  final 
for  the  purpose  of  appeal.— Wecker  v.  National 
Enameling  ft  Stamping  Co.,  27  S.  Ct.  184,  204 
U.  S.  176,  51  L.  Ed.  430,  9  Ann.  Cas.  757. 


— —  Fii&ality    mm    to    all    parties. 

See  2  Cent.  Dig.  App.  ft  E.  SS  484-493. 

Where  a  bill  seeks  reformation  of  a  deed  by 
which  complainant  is  made  to  assume  payment 
of  a  mortgage  on  the  property,  and  a  cross  bill 
seeks  foreclosure,  a  decree  dismissing  the  bill, 
and  directing  foreclosure  in  default  of  payment, 
is  a  final  order  as  to  complainant,  and  will  sus- 
tain his  appeal.— Elliott  v.  Sackett,  108  U.  S. 
132,  2  S.  Ct.  375,  27  L.  Ed.  678. 

Where  an  order  taking  the  bill  as  confessed 
by  defendant  T.,  and  directing  that  the  cause 
be  proceeded  in  henceforth  ex  parte  as  to  him, 
was  entered  before  th»  decree  was  made  sustain- 
ing the  demurrer  of  defendant  M.,  and  dismiss- 
ing the  bill  as  against  him,  that  decree  is  final 
as  to  M.,  and  appealable. — Stewart  v.  Master- 
son,  131  U.  S.  151,  9  S.  Ct  682,  33  L.  Ed.  114. 

Before  an  appeal  can  be  prosecuted  by  any 
one  or  more  of  several  defendants,  the  case 
should  be  determined  as  to  all. — Meagher  v.  Min- 
ncaota  Thresher  Mfg.  Co.,  145  U.  S.  608,  12  S. 
Ct.  876,  36  L.  Ed.  834. 

A  decree  dismissing  a  bill  in  equity  as  to  one 
of  several  defendants  sought  to  be  jointly  charged 
is  not  a  final  decree,  from  which  an  appeal  may 
be  taken  to  the  supreme  court. — Hohorst  v.  Ham* 
burg-American  Packet  Co.,  148  U.  S.  262,  13  S. 
Ct.  500,  37  L.  Ed.  443. 

Where  all  of  several  defendants  answer,  ex- 
cept one,  who  demurs  to  the  bill,  a  judgment  sus- 
taining the  demurrer  and  dismissing  the  bill  as 
to  such  demurring  defendant  is  not  final  for  the 
purpose  of  appeal  by  complainant.— National 
Bank  of  Rondout  v.  Smith,  156  U.  S.  330,  15  S. 
Ct.  358,  39  L.  Ed.  441. 


Detsmiiiiatloa      of      eontro- 


See  2  Cent.  Dig.  App.  ft  B.  §§  429,  432.  433,  460^  456. 
457.  494-509. 

A  decree  in  foreclosure,  overruling  the  de- 
fense of  the  mortgagor,  and  declaring  the  com- 
plainant,- and  referring  the  case  to  a  master  to 
find  the  amount  due  him  and  other  lien  creditors, 
and  fix  the  relative  priorities,  and  appointing  a 
receiver  to  take  charge  of  the  property,  but 
which  does  not  establish  the  amount  of  the  debt 
or  order  a  sale,  is  not  a  final  judgment  from 
which  an  appeal  will  lie.— Grant  v.  Phoenix  Mut. 
Life  Ins.  Co.,  106  U.  S.  429,  1  S.  Ct.  414,  27 
L.  Ed.  237. 


When  an  assignee  in  bankruptcy  filed  a  bill 
to  set  aside  a  confession  of  judgment  by  the 
bankrupt,  and  execution  sales  thereunder,  and  to 
restrain  the  foreclosure  of  the  mortgage  given  by 
the  bankrupt  on  the  same  property  upon  its  re- 
conveyance to  him  to  secure  an  alleged  balance 
of  purchase  money,  and  the  court  finds  the  con- 
fessed judgment,  execution  sales,  and  mortgage 
valid,  and  allows  the  foreclosure  to  proceed,  but 
orders  that  any  surplus  arising  therefrom  shall 
be  paid  to  the  assignee,  the  decree  terminates  the 
controversy,  and  is  final.— Ex  parte  Norton,  108 
U.  S.  237,  2  S.  Ct.  490,  27  L.  Ed.  709. 

In  a  proceeding  in  equity  by  a  minority  of 
the  stockholders  of  a  corporation  to  set  aside  a 
lease  to  another  corporation  as  made  solely  in 
the  interest  of  the  majority,  and  for  the  appoint- 
ment of  a  receiver,  a  decree  canceling  the  lease 
and  appointing  a  receiver,  and  directing  the  sur- 
render of  all  the  property  to  him,  and  providing 
for  an  accounting  by  the  defendant  directors  for 
the  profits  and  royalties  under  the  lease,  but  re- 
serving to  the  court  "such  further  direction  as 
may  be  necessary  to  carry  the  decree  into  effect, 
concerning  costs,  or  as  may  be  equitable  and 
just,"  is  a  final  decree,  within  Rev.  St.  §  692, 
regulating  appeals  to  the  ^supreme  court  of  the 
United  States. — Winthrop  Iron  Co.  v.  Meeker, 
109  U.  ^.  180,  3  S.  Ct.  Ill,  27  L.  Ed.  898. 

In  an  action  against  «n  executor  to  compel 
him  to  pay  to  the  legatees  property  in  the  Dis- 
trict of  Columbia  belonging  to  the  testator,  the 
defense  was  made  that  the  legal  domicile  of  the 
testator,  at  the  time  of  his  death,  was  in  Mis- 
souri. The  supreme  court  of  the  District  decided 
that  his  domicile  was  in  the  "city  of  Washing- 
ton," and  that  it  had  original  jurisdiction  in  the 
matter  of  the  estate.  Held  that,  this  not  termi- 
nating the  litigation  on  the  merits  of  the  case, 
the  decision  was  not  a  final  judgment,  within  the 
meaning  of  the  acts  of  congress  giving  jurisdic- 
tion to  the  federal  supreme  court  on  appeal  and 
writ  of  error. — Benjamin's  Heirs  v.  Dubois,  118 
U.  S.  46,  6  S.  Ct.  925,  30  L.  Ed.  te. 

An  order  of  a  United  States  circuit  court,  to 
which  a  case  has  been  removed  from  a  state 
court,  dismissing  an  appeal  taken  to  the  lattei; 
court  from  an  assessment  of  damages  for  con- 
demnation of  land  for  the  use  of  a  railroad  com- 
pany, on  the  ground  that  it  was  not  taken  within 
60  days  from  the  date  of  the  assessment  made 
by  the  commissioners,  determines  the  suit,  and  is 
a  final  judgment,  which  may  be  reviewed. — Clin- 
ton V.  Missouri  Pac.  Ry.  Co.,  122  U.  S.  469,  7 
S.  Ct.  1268,  30  L.  Ed.  1214. 

A  decree  setting  aside  a  conveyance  as  fraud- 
ulent, appointing  a  receiver  of  all  the  property 
whicn  passed  to  defendants  under  the  convey- 
ance, and  ordering  defendants  to  account  for 
such  property,  together  with  all  proceeds  from 
the  sale  of  any  part  of  it,  and  the  rents  and 
profits,  and  to  deliver  possession  of  the  same  to 
the  receiver  who  is  ordered  to  sell  it,  but  which 
does  not  specify  the  particular  property  to  be 
delivered  or  its  amount,  but  merely  gives  its 
value  at  the  time  of  the  conveyance,  is  not  a 
final  decree,  settling  the  rights  between  the  par- 
ties, and  no  appeal  lies  therefrom. — Lodge  v. 
Twell,  135  U.  S.  232,  10  S.  Ct.  745,  34  L.  Ed. 
153. 

Under  Code  Pr.  La.  arte.  63,  98,  732-734,  an 
act  of  mortgage  passed  before  a  notary  public  in 
the  presence  of  two  witnesses,  with  an  acknowl- 
edgment and  identification  of  the  debt  thereby 
secured,  imports  a  confession  of  judgment,  upon 
which  the  creditor  is  entitled  to  executory  pro- 
cess, and  to  obtain,  without  previous  citation  to 
the  debtor,  an  order  for  the  seizure  and  sale  of 
the  mortgaged  property  for  the  payment  of  the 
debt.  By  article  735  the  clerk  is  required  to 
give  the  debtor  notice  of  this  order  a  specified 
time  before  the  sale,  and  the  debtor  is  entitled  to 
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have  the  sale  suspended  for  certain  causes  enu- 
merated in  articles  738  and  739.  Held,  that  this 
order  of  seizure  and  sale  is  not  a  final  judgment 
or  decree,  and  hence  no  appeal  will  lie  to  the  su- 
preme court  of  the  United  States  from  such  an 
order  made  by  the  circuit  court,  although,  under 
Code  Pr.  arts.  565,  566,  such  an  order  in  the 
state  courts  is  subject  to  appeal.— Fleitas  y. 
Richardson,  147  U.  S.  538,  13  S.  Ot  429,  37  L. 
Ed.  272. 

Judgment,  in  an  action  for  partition,  deter- 
mining the  interest  of  the  several  parties,  set- 
tling the  principle  upon  which  a  partition  is  to 
be  made,  and  appointing  referees  to  make  a  par- 
tition and  report  the  same  to  the  court,  is  in- 
terlocutory only. — Green  v.  Fisk,  154  U.  S.  668, 
14  S.  Ot  1193,  26  L.  Ed.  486. 

Where,  in  an  action  on  fidelity  bonds  of  a 
deceased  defaulting  officer  of  a  bank,  the  court 
decreed  that  the  surety  was  liable,  but  that  the 
liability  was  secondary  to  that  of  deceased's  es- 
tate, and  retained  the  case  for  the  purpose  of  an 
accounting  of  collaterals  deposited  by  deceased 
for  the  bank's  reimbursement  and  for  the  fixing 
of  the  surety's  ultimate  liability,  "whatever  that 
may  be,"  such  decree  is  not  final,  within  26  Stat 
826,  828,  c.  517,  §  6,  and  hence  no  appeal  can  be 
prosecuted  therefrom  to  the  circuit  court  of  ap- 
peals.—Guarantee  Ck).  of  North  America  v.  Me- 
chanics' Savings  Bank  &  Trust  Co.,  19  S.  Ct 
551,  173  U.  S.  582,  43  L.  Ed.  818. 

A  decree  of  a  circuit  court  of  the  United 
States  in  a  suit  to  enjoin  the  threatened  assess- 
ment and  collection  of  municipal  taxes  on  shares 
of  stock  in  a  national  bank,  under  Act  Ky. 
March  21,  1900,  as  discriminating  and  impair- 
ing the  obligation  of  a  contract  which  was  res 
judicata,  by  which  decree  the  collection  of  such 
taxes  for  the  ^ears  prior  to  the  passage  of  that 
act  was  enjoined  for  discrimination,  and  the 
cause  was  expressly  retained  for  future  deter- 
mination as  to  the  right  to  enjoin  the  collec- 
tion of  any  assessment  on  such  shares  for  1900 
and  subsequent  years,  is  not  a  final  decree  for 
the  purpose  of  an  appeal  to  the  supreme  court. — 
City  of  Covington  v.  First  Nat  Bank,  22  S. 
Ct  645.  185  U.  S.  270.  46  U  Ed.  906. 

A  decree  confirming  the  report  of  commis- 
sioners appointed  in  a  partition  suit  is  not  final 
for  the  purpose  of  appeal,  where  the  plan  adopt- 
ed was  dei>endent  upon  a  sale  of  a  part  of  the 
property,  which  had  not  taken  place,  and  which 
required  the  confirmation  of  the  court.  Decree, 
Roller  V.  Clarke,  19  App.  D.  C.  539,  modified. 
— CUrk  V.  Roller,  26  S.  Ct  141,  199  U.  S.  541, 
50  L.  Ed.  300. 

A  decree  of  the  federal  Circuit  Court  is  not 
final,  for  the  purpose  of  an  appeal  to  a  Circuit 
Court  of  Appeals,  whete  it  disposes  of  a  part 
only  of  the  issues;  the  court  subsequently  or- 
dering a  reference  to  take  remaining  proof. — 
Rexford  v.  Brunswick-Balke-CoUender  Co.,  33 
S.  Ct.  515,  228  U.  S.  339,  57  I..  Ed.  864,  revers- 
ing judgment  181  F.  462,  104  C.  C.  A.  210. 

• 

By  a  decree  enjoining  a  dty  from  interfering 
with  a  telephone  franchise  until' such  city  puts 
in  force  an  ordinance  carrying  out  a  compromise 
agreement  with  a  telephone  company,  the  decree 
giving  the  city  the  option  of  permitting  the  pres- 
ent status  to  remain  or  to  enact  the  agreed  up- 
on ordinance,  the  court  reserves  the  right  to 
make  any  further  order  necessary  to  meet  any 
emergency  that  may  arise  and  is  not  final.— City 
of  Paducah,  Ky.,  v.  East  Tennessee  Tel.  Co.,  33 
S.  Ct  816,  229  U.  S.  476,  57  L.  Ed.  1286. 

A  judgment  of  a  state  court  ordering  a 
canal  company  to  deliver  its  water  way  to  the 
state  and  all  improvements  including  the  road- 
ways which  comprise  all  the  property  sued  for, 
and  disposing  of  the  federal  right  asserted  by 
the  canal  company,  is  final,  though  there  was 
reserved  for  further  adjudication  a  dispute 
whether  a  small  piece  of  ground  was  appurte- 
nant and  an  accounting  was  ordered,  and  such 


judgment  authorizes  a  writ  of  error  from  the 
federal  Supreme  Court-— Carondelet  Canal  & 
Navigation  Co.  v.  State  of  Louisiana,  34  S.  Ct 
627,  233  U.  S.  362,  58  U  Ed.  1001,  reversing 
judgment  State  v.  Carondelet  Canal  &  Naviga- 
tion Co.,  66  So.  137,  129  La.  279. 

The  judgment  of  a  state  court  awarding 
mandamus  to  enforce  an  order  of  the  state  rail- 
way commission  directing  it  to  relay  rails  re- 
moved from  a  logging  spur  and  to  resume  serv- 
ice thereon  on  execution. of  an  indemnity  bond 
in  case  the  order  should  be  vacated  in  a  pend- 
ing suit  in  equity,  is  final  under  Judicial  Code, 
§  237.— Detroit  &  M.  Ry.  Co.  v.  Michigan  R.  R. 
Commission.  36  S.  Ct  424,  240  U.  S.  564,  60  L. 
Ed.  802,  afBrming  judgment  Michigan  R.  Com- 
m'lssion  v.  Detroit  &  M.  Ry.  Co.,  144  N.  W.  696. 
178  Mich.  230. 

^s>82.  Orders  after  Jndsmeat. 

See  2  Cent   Dig.   App.    A  B.  |fi  879-385.  414,  41«^ 
478.    479,    482,    483.   517-622.  .«.•*'* 

Where,  in  pursuance .  of  a  special  act  of 
congress,  the  court  of  claims  reopened  a  case  in 
which  judgment  had  been  rendered  for  the 
claimant,  and,  as  a  part  of  the  original  judg- 
ment, awarded  him  a  further  sum,  which  had 
been  omitted  by  mistake,  the  order  adjudging 
the  additional  sum  is  merged  in  the  ori^ntd 
judgment,  an  appeal  from  which  was  barred  by 
the  lapse  of  time,  and  is  not  appealable.— United 
States  V.  Grant,  110  U.  S.  225,  3  a  Ct  685, 
28  L.  Ed.  127. 

Foreclosure  proceedings  were  instituted 
against  a  railroad  in  the  United  States  circuit 
court  for  the  Southern  district  of  Illinois,  arid 
also  in  the  circuit  court  for  the  district  of  In- 
diana, through  both  of  which  the  road  ran.  A 
receiver  was  appointed  in  Illinois,  and  decrees 
of  sale  were  rendered  in  both  courts.  On  Octo- 
ber 6,  1886,  the  court  in  Indiana  ordered  the 
receiver  to  surrender  the  property  to  the  pup- 
chaser  at  the  sale.  This  orders  was  not  entered 
in  the  Illinois  court,  but  the  receiver  surrender- 
ed the  entire  property.  On  August  10,  1887,  an 
intervener  in  the  Illinois  court  was  allowed  a 
claim  to  be  paid  by  the  receiver ;  and  on  August 
^9th  the  order  of  the  Indiana  court  discharging 
the  receiver  was  entered  in  the  Illinois  court  as 
of  the  date  of  October  6,  1886,  and  it  was  or- 
dered that  the  purchaser  of  the  property  pay 
intervener's  claim.  Heldf  that  the  purchaser 
could  appeal  from  the  order  of  August  29,  1887, 
as  it  was  not  a  party  to  the  proceedings  till 
then. — ^Louisville,  K.  &  St  L.  R.  Co.  v.  Wilson, 
138  U.  S.  501.  11  S.  Ct  405,  34  U  Ed.  1023. 

An  order  of  the  court  below  to  quash  an  ex- 
ecution is  not  a  final  judgment,  to  which  a  writ 
of  error  will  lie.— Loeber  v.  Schroeder,  149  U.  S. 
580,  13  S.  Ct.  934,  37  L.  Ed.  856. 

^=984.  Deoisions  of  intermediate  eoiirta* 

See  2  Cent.   Dig.  App.  ft  B.  §|  528-547;    81  Cent. 
Dig.  J.  P.  S  761. 

A  writ  of  error  will  not  lie  to  review  an  or- 
der of  the  highest  court  of  a  state  that  the  pro- 
ceedings in  a  case  be  remitted  to  the  trial  court, 
•'there  to  be  proceeded  with  according  to  law," 
as  the  order  was  not  final,  in  that  it  did  not 
terminate  the  litigation  between  the  parties  on 
the  merits,  so  that  on  appeal  the  judgment  by 
the  United  States  supreme  court  would  leave 
the  state  court  nothing  to  do  but  to  execute  the 
judgment.— Bost wick  v.  Brinkerhoff,  106  U.  S« 
3,  1  S.  Ct  15,  27  L.  Ed.  73. 

A  judgment  of  reversal  of  the  highest  court 
of  a  state  deciding  that  the  suit  may  be  sustain- 
ed in  the  state  courts,  with  leave  for  further 
proceedings  in  the  court  below,  is  not  a  final 
judgment  from  which  a  writ  of  error  will  lie* 
—Id. 

An  order  of  the  supreme  court  of  a  territory 
dismissing  a  writ  of  error  to  a  district  court, 
because  of  the  failure  of  the  plaintiff  in  error 
lip  file  the  transcript  and  have  the  cause  docket- 
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«d  within  the  time  required  by  law,  is  not  a 
final  judgment  or  decree,  witmn  the  meaning 
of  Rev.  St.  ii  702,  1911,  regulating  writs  of  er- 
ror and  appeals  to  the  supreme  court  of  the 
United  States  from  the  territorial  supreme 
courts,  and  is  therefore  not  reviewable  on  writ 
of  error.-Crawford  v.  Haller,  111  U.  S.  796, 
4  S.  Ct.  e97,  28  L.  Ed.  602. 

The  judgment  of  a  state  supreme  court  re- 
versing the  decision  of  an  inferior  court,  and 
directing  the  latter  court  to  enter  a  specified 
judgment,  leaving  nothing  to  the  judicial  dis- 
cretion of  such  lower  court,  is  a  final  judgment 
for  the  purposes  of  a  writ  of  error  to  the  fed- 
eral supreme  court.— Mower  v.  Fletcher,  114 
U.  S.  127,  5  S.  Ct  799,  29  L.  Ed.  117. 

Where  the  judgment  of  the  court  below  re- 
verses the  decision  of  the  inferior  court,  and 
awards  a  new  trial,  it  is  not  a  final  judgment 
from  which  a  writ  of  error  will  lie. — ^JohnsoQ 
V.  Keith,  117  U.  S.  199,  6  S.  Ct.  669,  29  L.  Ed. 
888. 

Where  property  has  been  sold  under  a 'trust 
deed  executed  to  secure  three  promissory  notes, 
and.  a  sale  of  the  trust  property  having  been 
made  by  the  trustee  to  the  holder  of  two  of  the 
notes,  an  action  is  brought  by  the  holder  of 
the  remaining  note  to  set  aside  the  sale,  and 
for  an  account  of  the  rents  collected  and  of  the 
amount  due  upon  the  notes  held  by  each,  an  or- 
der of  the  general  term  of  the  supreme  court  of 
the  District  of  Columbhi,  ratifying  and  confirm- 
ing the  sale,  and  remanding  the  cause  to  the 
special  term  '^or  further  proceedings,"  is  not  a 
final  order  within  the  meaning  of  the  statute  al- 
lowing appeaUi  from  that  court  to  the  supreme 
court  of  the  United  States.— Dainese  v.  Kendall, 
119  U.  S.  53,  7  S.  Ct  65,  30  L.  Ed.  305. 

The  judgment  of  a  lower  state  court  in  a 
criminal  case  may,  after  denial  of  a  writ  of  er- 
ror to  the  supreme  court,  be  considered  final, 
for  the  purpose  of  a  writ  of  error  from  the 
supreme  court  of  the  United  States.— Clark  v. 
Pennsylyania,  128  U.  S.  395,  9  S.  Ct  113,  32 
L.  Ed.  487. 

A  judgment  of  reversal  is  only  final  when  it 
enters  or  directs  the  entry  of  a  judgment  dis- 
posing of  the  case. — Smith  v.  Adams,  130  U.  S. 
167,  9  S.  Ct  566,  32  L.  Ed.  895.    ' 

A  judgment  of  an  apellate  court  reversing 
the  judgment  of  the  lower  court,  and  remand- 
ing the  cause  for  further  proceedings,  is  not  a 
final  judgment,  and  is  not  appealable. — Smith  v. 
Adams.  130  U.  S.  167.  9  S.  Ct  566,  32  L.  Ed. 
895;  Rice  v.  Sanger,  144  U.  S.  197,  12  S.  Ct 
604,  36  L.  Ed.  4(3;  Union  Mut  Life  Ins.  Co. 
V.  Kirchoff,  160  XT.  S.  374,  16  S.  Ct  318,  40  L. 
Ed.  461. 

An  order  of  the  general  term  of  the  supreme 
court  of  the  District  of  Columbia,  affirming  an 
order  of  the  same  court  in  special  term,  admit- 
ting a  will  to  probate  and  record,  is  a  final 
judgment,  within  Rev.  St  |  705,  providing  that 
the  final  judgment  or  decree  of  the  Supreme 
court  of  the  District  of  Columbia  may  be  re- 
examined and  reversed  or  affirmed  in  the  su- 
preme court  of  the  United  States,  upon  writ 
of  error  or  appeal.— Ormsby  v.  Webb,  134  U.  S. 
47,  10  a  Ct  478.  33  Ii.  Ed.  805. 

The  judgment  of  a  state  supreme  court,  af- 
firming an  interlocutory  order  overruling  a  de- 
murrer with  permission  to  plead  further,  is 
not  an  appealable  final  judgment,  however  de- 
cisive of  the  merits  it  may  appear  to  be.— 
Meagher  y.  Minnesota  Thresher  Mfg.  Co.,  145 
U.  S.  608,  12  S.  Ct  876,  36  L.  Ed.  834. 

A  judgment  of  the  highest  court  of  a  state, 
reversmg  a  judgment  on  appeal,  affirming  it  on 
a  cross  appeal,  and  remanding  the  cause  for 
further  proceedings,  is  not  a  **final  judgment," 
from  wluch  an  appeal  will  lie  to  the  supreme 
court  of  the  United  States.— Brown  v.  Marion 


Nat  Bank,  146  U.  8.  619,  IB  &  Ct  260,  36  L. 
Ed.  1106. 

Since  an  order  overruling  a  motion  to  quash 
an  execution  is  not  a  final  judgment,  within 
the  meaning  of  the  federal  judiciary  acts,  a 
judgment  of  the  highest  court  of  a  state,  af- 
firming such  an  order,  is  not  reviewable  in  the 
United  States  supreme  court  on  writ  of  error. 
— Loeber  v.  Schroeder,  149  U.  S.  580,  13  S.  Ct 
934,  37  L.  Ed.  856. 

A  judgment  of  a  state  supreme  court  af- 
firming a  judgment  overruling  a  demurrer  to 
the  complaint  for  want  of  facts  constituting  a 
cause  of  action  is  not  an  appealable  final  judg- 
ment.—Werner  V.  City  Coxmcil  of  Charleston, 
151  U.  S.  360.  14  S.  Ct  356.  38  L.  Ed.  192. 

A  bill  against  a  jndgment  debtor,  his  as- 
signee, and  a  number  of  preferred  creditors, 
set  forth  a  judgment  for  $1,000,  and  return  of 
execution  nulla  bona,  also  a  note  for  i^l,000. 
and  an  open  account  for  $1,846.50.  The  bill 
was  dismissed;  but  on  appeal  this  decree  was 
reversed,  and  a  decree  entered  awarding  a  re- 
covery of  the  amount  of  the  judgment,  with 
costs,  declaring  the  assignment  void,  and  re- 
manding the  cause,  that  an  account  might  be 
taken  of  the  property  to  be  divided  among  the 
creditors,  and  that,  on  such  accounting,  com- 
plainants might  prove  the  whole  of  their  claim. 
Held,  that  the  latter  decree  was  not  final  and 
appealable.— Hollander  v.  Pechheimer,  162  U. 
S.  326,  16  S.  Ct.  795,  40*  L.  Ed.  985. 

A  judgment  of  a  state  supreme  court  revers- 
ing an  order  overruling  a  demurrer  for  want  of 
facts  sufficient  to  constitute  a  cause  of  action, 
and  remanding  the  case  for  further  proceedings, 
is  not  a  final,  appealable  judgment.— Great 
Western  Tel.  Co.  v.  Burnham,  162  U.  S.  339, 
16  S.  Ct.  850,  40  L.  Ed.  991. 

A  decree  of  affirmance^  without  specifying 
the  sum  for  which  it  is  rendered,  is  a  final  de- 
cree or  judgment,  from  which  an  appeal  or  writ 
of  error  will  lie.— Texas  &  P.  Ry.  Co.  v.  Gentry, 
163  U.  S.  353,  16  S.  Ct  1104,  41  L.  Ed.  186. 

An  order  by  one  of  the  judges  of  a  superior 
court,  made  upon  the  return  to  a  writ  of  habeas 
corpus  granted  by  him,  dismissing  the  writ  and 
remanding  the  prisoner,  is  not  such  a  final  judg- 
ment or  decree  as  is  reviewable  by  the  federal 
supreme  court  on  writ  of  error. — Clarke  v.  Mc- 
Dade,  17  S.  Ct  284,  165  U.  S.  168,  41  U  Ed. 
673. 

An  order  of  a  state  supreme  court,  on  the 
reversal  of  a  decree,  fixing  the  rights,  and  lia- 
bilities of  the  parties,  but  remanding  the  cause 
to  the  trial  court  for  a  judicial  purpose,  such 
as  stating  an  account  upon  which  a  further  de- 
cree is  to  be  entered,  is  not  a  final  order  from 
which  a  writ  of  error  will  lie  to  the  supreme 
court.— California  Nat.  Bank  v.  Stateler,  19  S. 
Ct  6,  171  U.  S.  447.  43  L.  Ed.  233. 

Where  the  statute  of  a  state  permits  the 
amendment  of  a  petition  when  a  demurrer  there- 
to has  been  sustained,  the  judgment  of  the  su- 
preme court  of  the  state  reversing  the  decision 
of  the  lower  court  overruling  such  a  demurrer, 
and  directing  that  it  be  sustained,  is  not  a  final 
judgment  reviewable  by  the  supreme  court  on 
writ  of  error.— Clark  v.  City  of  Kansas  City, 
Kan.,  19  S.  Ct.  207,  172  U.  S.  334,  43  L.  Ed. 
467. 

A  decree  of  the  circuit  court  of  appeals, 
merely  determining  one  of  the  legal  questions 
involved  in  an  appeal,  which  results  in  the  re- 
versal of  the  decree  of  the  circuit  court,  and 
remanding  the  case  to  that  court  for  further 
proceedings,  as  is  evident  from  the  record,  for 
lack  of  sufficient  evidence  to  enable  it  to  dis- 
pose of  other  issues  raised  by  the  pleadings,  is 
not  a  final  decree  from  which  an  appeal  lies  to 
the  Supreme  Court— United  States  v.  Krall,  19 
S.  Ct  712,  174  U.  S.  385,  43  L.  Ed.  1017. 
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A  judgment  of  reversal,  with  costs,  for  er- 
ror in  overruling  a  motion  jfor  change  of  venue, 
un  which  the  case  is  remanded  with  directions 
to  grant  the  change  of  venue  and  for  further 
proceedings  according  to  law,  is  lacking  in  the 
finality  necessary  to  sustain  a  writ  of  error. — 
Cincinnati  St.  Ry.  Co.  v.  Snell,  21  S.  Ct.  205, 
179  U.  S.  395,  45  L.  Ed.  248,  dismissing  writ 
of  error  Snell  v.  Cincinnati  St.  Ry.  Co.,  54  N. 
E.  270,  60  Ohio  St.  256. 

A  decision  of  the  court  of  appeals  of  the 
District  of  Columbia  reversing  and  remanding 
a  case  for  the  restatement  of  the  account  of  an 
executrix,  and  determining  who  were  the  next 
of  kin,  the  proportions  they  should  take,  the  ef- 
fect of  the  death  of  one  or  more  of  them,  and 
any  other  questions  that  might  arise,  was  not 
final,  so  as  to  justify  an  appeal  by  the  executrix 
therefrom,  although  the  other  parties  might 
have  appealed  had  it  been  a  decree  of  affirmance. 
Decree,  Sinnott  v.  Kenaday,  14  App.  D.  C.  1, 
reversed.— Kenaday  v.  Sinnott,  21  S.  Ct  233, 
179  U.  S.  606,  45  L.  Ed.  330. 

A  judgment  reversing  a  judgment  of  the 
trial  court  granting  a  recovery  of  usurious  in- 
terest under  Rev.  St.  U.  S.  fi  5198  [U.  S.  Comp. 
St.  1901,  p.  3493],  upon  the  ground  that  the 
plaintiffs  had  neither  paid  nor  tendered  the 
principal  sum  due,  and  remanding  the  cause 
"for  further  proceedings  to  be  had  therein,  in 
conformity  with  the  9pinion  of  this  court  here- 
in delivered,"  is  not  a  final  judgment  to  which 
a  writ  of  error  will  lie.  Writ  of  error  56  S.  W. 
895,  155  Mo.  66,  dismissed.— Ilaseltine  v.  Cen- 
tral Nat.  Bank  of  Springfield,  22  S.  Ct.  49,  183 
U.  S.  130,  46  L.  Ed.  117. 

A  writ  of  error  from  a  judgment  of  the  cir- 
cuit court  of  appeals  affirming  a  judgment  of  a 
circuit  court  must,  together  with  a  writ  of  er- 
ror from  a  separate  and  subsequent  judgment 
of  the  circuit  court  of  appeals  on  a  cross  writ 
of  error  reversing  the  same  judgment  of  the  cir- 
cuit court,  and  remanding  the  cause  for  a  new 
trial  on  tne  question  presented  by  such  cross 
writ  of  error,  be  dismissed,  as  the  judgment  of 
the  circuit  court  of  appeals  first  rendered  ceas- 
ed to  be  final  by  the  operation  of  the  second 
judgment,  which  was  itself  not  final.  Writ  of 
error  St.  Louis  Min.  &  Mill.  Co.  v.  Montana 
Min.  Co.,  104  F.  664,  44  C.  C.  A.  120.  56  L.  R. 
A.  725.  dismissed. — Montana  Min.  Co.  v.  St. 
Louis  Min.  &  Mill.  Co.  of  Montana,  22  S.  Ct 
744,  186  U.  S.  24,  46  L.  Ed.  1039. 

A  decree  of  the  court  of  appeals  of  the  Dis- 
trict of  Columbia  reversing  a  decree  of  the  su- 
preme court  of  the  District  which  dissolved  a 
preliminary  injunction  and  dismissed  the  com- 
plaint in  a  suit  to  restrain  a  telephone  company 
from  discontinuing  its  service,  and  remanding 
the  cause  for  the  entry  of  a  final  injunction  in 
the  language  of  the  preliminary  injunction,  with 
a  proviso  that  it  should  operate  until  such  time 
in  the  future  as  the  telephone  company  should 
volui^^arily  withdraw  from  business  in  the  Dis- 
trict, is  a  final  decree  for  the  purpose  of  appeal 
to  the  supreme  court  of  the  United  States.  De- 
cree, Manning  v.  Chesapeake  &  P.  Tel.  Co..  18 
App.  D.  C.  191,  reversed.— Chesapeake  &  Poto- 
mac Telephone  Co.  v.  Manning,  22  S.  Ct  881, 
186  U.  S.  238,  46  L.  Ed.  1144. 

A  decree  of  the  court  of  appeals  of  the  Dis- 
trict of  Columbia,  which  reversed  an  order  of 
the  supreme  court  of  that  District  in  condem- 
nation proceedings,  and  remanded  the  cause  to 
that  court,  "that  proceedings  may  be  taken  and 
a  jury  of  12  ordered  as  directed  by  the  statute," 
is  not  a  final  decree,  for  the  purpose  of  an  ap- 
peal to  the  supreme  court  of  the  United  States. 
— Macfarland  v.  Brown,  23  S.  Ct  105,  187  U. 
S.  239,  47  L.  Ed.  159. 

A  decree  of  the  court  of  appeals  of  the  Dis- 
trict of  Columbia,  which  reverses  so  much  of 
an  order  of  the  supreme  court  of  that  District 
as  is  appealed  from,  and  remands  the  cause  to 
that  court,  with  directions  to  vacate  that  por- 


tion of  the  order,  and  for  such  further  proceed- 
ings in  the  cause  according  to  law  as  may  be 
right  and  just,  is  not  final,  so  as  to  be  within 
the  appellate  jurisdiction  of  the  supreme  court 
of  the  United  States. — Macfarland  v.  Byrnes, 
23  S.  Ct  107, 187  U.  S.  246,  47  L.  Ed.  162. 

A  decree  of  a  Circuit  Court  of  Appeals 
which  reversed  a  decree  of  a  Circuit  Court  sus- 
taining a  demurrer  to,  and  dismissing  a  bill 
for,  specific  performance,  and  dismissed  the  bill 
without  prejudice  to  an  action  at  law,  is  final 
for  the  purpose  of  review  in  the  Supreme  Court 
of  the  United  States.  Decree  115  F.  952,  53  C. 
C.  A.  434,  affirmed.— Beasley  v.  Texas  &  P.  Ry. 
Co.,  24  S.  Ct  164. 191  U.  S.  492,  48  L.  Ed.  274. 

A  judgment  of  the  highest  state  court,  re- 
versing the  decree  of  the  trial  court  in  an  equity 
cause,  and  remanding  the  cause  for  further  pro- 
ceedings in  harmony  with  its  opinion,  is  not 
final  in  such  a  sense  as  will  sustain  *a  writ 
of  error  from  the  Supreme  Court  of  the  Unitied 
Stat^,  although  equity  causes  are  heard  on  ap- 
peal de  novo  in  the  state  court,  and  the  success- 
ful party  is  entitled  to  a  decree  in  that  court  if 
he  moves  for  it,*  where  no  such  decree  was  ap- 
plied for  or  rendered,  and.  under  the  state  prac- 
tice, newly  discovered  evidence  may  be  introduc- 
ed in  the  court  below,  and  the  pleadings  amend- 
ed after  the  cause  is  remanded.  Writ  of  error 
90  N.  W.  842,  118  Iowa,  452.  dismissed.— 
Schlosser  v.  Hemphill,  25  S.  Ct  654,  198  U.  B. 
173,  49  L.  Ed.  1000. 

A  decree  of  the  Court  of  Appeals  of  the 
District  of  Columbia,  although  involving  a  de- 
cision upon  the  merits  of  the  case,  is  not  final 
for  the  purpose  of  an  appeal  to  the  Supreme 
Court  of  the  United  States,  where  it  contem- 
plates and  requires  further  proceedings  not 
inconsistent  with  its  opinion.  Decree,  Roller 
V.  Clarke,  19  App.  D.  C.  539,  modified.— Clark 
V.  Roller,  26  S.  Ct  141,  199  U.  S.  541,  50  L. 
Ed.  300. 

A  decree  of  the  Court  of  Appeals  of  the 
District  of  Columbia,  directing  that  two  parcels 
of  land  separately  covered  by  trust  deeds  be  sold 
as  an  entirety  or  in  parts,  in  the  discretion  of 
the  trustees,  is  not  final  for  the  purpose  of  an 
appeal  to  the  Supreme  Court  of  the  United 
States.  Appeal  22  App.  D.  C.  432,  dismissed, 
and  decree  24  App.  D.  C.  55,  modified.— Warner 
V.  Grayson,  26  S.  Ct  240,  200  U.  S.  257,  50  L. 
Ed.  470. 

A  decree  which  reversed  some  of  the  find- 
ings and  conclusions  of  law  of  the  court  below 
in  an  action  for  an  accounting,  and  directed  a 
new  decree  to  be  entered  in  accordance  with  the 
opinion  of  the  court,  is  not  final  for  the  purpose 
of  an  appeal  to  the  Supreme  Court  of  the 
United  States.  Judgment,  Waggaman  v.  Earle^ 
25  App.  D.  O.  582,  reversed.— Barle  v.  Myers,  . 
28  S.  Ct  86,  207  U.  S.  244,  52  L.  Ed.  191. 

A  decree  of  the  court  of  appeals  of  the 
District  of  Columbia  on  an  appeal  from  the 
Commissioner  of  Patents,  which  affirms  the  lat- 
ter's  decision  and  directs  the  clerk  of  the  court 
to  "certify  this  opinion  and  proceedings  in  this 
court  in  the  premises  to  the  Commissioner  of 
Patents,  according  to  law,"  is  not  "final"  within 
the  meaaing  of  Act  Feb.  9,  1893  (27  Stat  436. 
c.  74,  U.  S.  Comp.  St.  1901,  p.  573)  §  8,  defin- 
ing the  appellate  jurisdiction  of  the  federal 
Supreme  Court,  since  under  Rev.  St  U.  S.  ff 
4914,  4915  (U.  S.  Comp.  St  1901,  p.  3392), 
decisions  on  such  appeals  do  not  preclude  any 
person  interested  from  contesting  the  validity  of 
the  patent  in  court,  and  a  remedy  by  bill  in 
equity  is  given  where  a  patent  is  refused. — 
Frasch  v.  Moore,  29  S.  Ct  6,  211  U.  S.  1.  53 
L.  Ed.  65. 

A  judgment  of  the  Supreme  Court  of  Ha- 
waii on  a  writ  of  error,  overruling  exceptions 
to  a  verdict  and  judgment  in  ejectment,  and 
affirming  the  judgment,  is  final  for  the  purpose 
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of  a  review  in  the  Supreme  Court  of  the  United 
States.— Spreckels  v.  Brown,  29  S.  Ct.  256,  212 
V.  S.  208,  53  L.  Ed.  476. 

A  decision  of  the  Court  of  Appeals  of  the 
District  of  Columbia  on  an  appeal  from  a  de- 
cision of  the  Commissioner  of  Patents  in  pro- 
ceeding^ under  application  made  pursuant  to 
Act  Feb.  20,  1905,  c.  592,  {  1,  33  Stat.  724  (U. 
S.  Comp.  St  Supp.  1907,  p.  1008),  for  the  regis- 
tration of  a  trade-mark,  which  affirms  the  lat- 
ter's  decision,  and  directs  the  clerk  to  certify 
its  opinion  to  the  Commissioner,  according  to 
law,  is  not  final  for  the  purpose  of  an  appeal 
to,  or  writ  of  error  from,  the  federal  Supreme 
Court,  since  the  proceedings  under  that  act 
are  governed  by  the  same  rules  of  practice  and 
procedure  as  in  patent  cases. — E).  C.  Atkins  & 
Co.  V.  Moore,  29,  S.  Ct  390,  212  U.  S.  285,  53 
U  Ed.  515. 

A  judgment  of  the  Court  of  Appeals  of 
the  District  of  Columbia,  affirming  the  decision 
of  the  Commissioner  of  Fatents  in  an*  interfer- 
ence proceeding,  and  directing  that  its  own 
derision  be  certified  to  the  commissioner,  as  re- 
quired by  law,  is  not  final  for  the  purpose  of 
a  writ  of  error  from  the  federal  Supreme  Court 
-Johnson  v.  Mueser,  29  S.  Ct  390,  212  U.  S. 
283,  53  L.  Ed.  514. 

The  judgment  of  the  highest  court  of  a 
state,  affirming,  on  a  third  appeal,  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff,  is  the 
first  final  judgment  in  the  action  which  is  re- 
viewable in  the  federal  Supreme  Court,  where 
the  highest  state  court,  on  the  first  appeal,  re- 
versed the  order  of  the  lower  court,  granting  a 
petition  for  the  removal  of  the  actio^  to  a  fed- 
eral Cir-::uit  Court,  and  remanded  the  case  for 
trial,  and,  on  the  second  appeal,  reversed  a  judg- 
ment entered  on  a  directed  verdict  in  favor  of 
defendant,  although  the  court,  on  such  third  ap- 
peal, regarded  itself  as  bound  by  its  prior  deci- 
sion as  the  law  of  the  case,  and  declined  again 
to  consider  the  .  federal  question.  Judgment 
(1907)  Maysville  &  B.  S.  R.  Co.  v.  McCabe*8 
Adm'x,  100  S.  W.  219,  30  Ky.  Law  Rep.  1009, 
reversed.— Chesapeake  &  Ohio  Ry.  Co.  v.  Mc- 
Cabe,  29  S.  Ct  430,  213  U.  S.  207,  53  L.  Ed. 
765. 

A  judgment  of  the  highest  court  of  a  state, 
affirming,  without  directing  a  dismissal,  the 
judgment  of  the  court  below,  which  had  sus- 
tained a  demurrer  to  the  petition  in  a  civil  suit 
upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  but 
bad  not  dismissed  the  suit,  lacks  the  finality 
requisite  to  sustain  a  writ  of  error  from  the 
federal  Supreme  Court. — (1911)  Missouri  &  K. 
I.  Ry.  Co.  V.  City  of  Olathe,  32  S.  Ct  46,  222 
V,  S.  185,  56  Lr.  Ed.  155,  dismissing  appeal 
(Kan.  1909)  Edson  v.  Same,  105  P.  521. 

A  judgment  of  the  highest  court  of  the  state 
reversing  a  judgment  below,  dismissing  a  peti- 
tion, and  remanding  the  cause,  is  not  final  for 
the  purpose  of  a  writ  of  error  from  the  federal 
Supreme  Court — ^Louisiana  Nav.  Co.  v.  Oyster 
Commi»<9ion  of  Louisiana,  33  S.  Ct.  78,  226  U. 
S.  99,  57  L.  Ed.  138,  dismissing  writ  of  error 
51  So.  706,  125  La.  740. 

The  finality  of  a  judgment  of  the  highest 
court  of  the  state  is  to  be  tested  by  the  form  of 
the  judgment,  and  the  federal  Sppreme  Court 
cannot  in  determining  its  jurisdiction  convert 
the  judgment  not  on  its  face  final  to  one  final 
in  character. — Id. 

A  judgment  of  a  federal  Circuit  Court  of 
Appeals  reversing  the  judgment  of  a  District 
Court  in  condemnation  proceedings  and  vacating 
the  award  and  requiring  compensation  to  be  as- 
certained anew  by  a  jury  is  interlocutory  and 
not  the  subject  of  a  writ  of  error  from  the 
federal  Supreme  Court.— T'nited  States  v.  Beat- 
ty.  34  S.  Ct  392,  232  U.  S.  463,  58  L.  Ed.  686, 


dismissing  appeal  Beatty  v.  United  States,  203 
F.  620,  122  d  C.  A.  16. 

Until  judgment  by  state  trial  court  tin- 
der mandate  from  state  Supreme  Court  re- 
versing and  remanding  for  further  proceedings 
had  been  affirmed  on  final  writ  of  error,  there 
was  no  final  judgment  reviewable  by  the  fedel-al 
Supreme  Court  under  Judicial  Code,  §  237. — 
Coe  V.  Armour  Fertilizer  Works,  35  S.  Ct.  625, 
237  U.  S.  413,  59  L.  Ed.  1027,  reversing  judg-. 
ment  Armour  Fertilizer  Works  v.  Parrish  Vege- 
table &  Fruit  Co.,  58  So.  231,  63  Fla.  64. 

,  The  judgment  of  a  state  Supreme  Court 
reversing  judgment  for  defendant  in  a  suit  by 
railroad  to  quiet  title  to  a  right  of  way  un- 
der Act  March  3,  1875,  and  to  which  defend- 
ants claimed  title  under  a  patent  for  a  mlDin? 
claim,  and  remanding  the  cause  with  directions, 
held  a  final  judgment  within  Judicial  Code,  § 
237.— Rio  Grande  Western  Ry.  Co.  v.  String- 
ham,  36  S.  Ct  5,  239  U.  S.  44,  60  L.  Ed.  136, 
affirming  judgment  110  P.  868,  38  Utah,  113, 
and  dismissing  writ  of  error  115  P.  967,  39 
Utah,  236. 

Decision  of  state  Supreme  Court  on  a  second 
appeal  affirming  judgment  on  the  ground  that 
former  decision  was  the  law  of  the  case  is  not 
reviewable,  where  the  federal  question  was  in- 
volved in  the  first  decision  which  was  final 
within  Judicial  Code,  §  237.— Id. 

Judgment  of  highest  state  court  disposing 
of  a  writ  of  prohibition  sued  out  under  Code 
Ala.  1907,  §§  4864-4867,  4872,  to  prevent  in- 
ferior court  from  taking  jurisdiction,  is  a  final 
judgment  within  Judicial  Code,  §  237,  govern- 
ing writs  of  errors  to  state  courts. — Mt.  Ver- 
non-Woodberry  Cotton  Duck  Co.  v.  Alabama 
Interstate  Power  Co.,  36  S.  Ct  234,  240  U. 
S.  30,  60  L.  Ed.  507,  affirming  judgment  Ala- 
bama Interstate  Power  Co.  v.  Mt.  Vernon- 
Woodberry  Cotton  Duck  Co.,  65  So.  287,  186 
Ala.  622. 

(E)  NATURE,  SCOPE,  AND  EFFECT  OF 

DECISION. 

$=:>86.  Discretionary  action. 

See  2  Cent.  Dig.  App.  &  B.  8S  559-598. 

®=>87.  •»-  Matters,   resting    in    discre- 
tion. 

See  S  Cent.  Dig.  App.  A  B.  81  659-568,  677-596;  18 
Cent.  Dig.  Costs,  8  327. 

An  appeal  will  not  lie  from  a  refusal  of 
leave  to  file  a  cross  bill,  when  such  refusal  is 
clearly  within  the  discretion  of  the  court.— In- 
diana South.  R.  Co.  V.  Liverpool,  L.  &  G.  Ins. 
Co.,  109  U.  S.  168,  3  S.  Ct  108,  27  L.  Ed.  895. 

The  granting  or  refusal  of  a  rehearing  in 
equity  rests  in  the  discretion  of  the  court,  and 
is  not  the  subject  of  appeal. — Roemer  v.  Neu- 
mann, 132  U.  S.  103,  10  S.  Ct.  12.  33  L.  Ed. 
277. 

The  granting  or  refusal  of  a  new  trial  is  a 
matter  within  the  discretion  of  the  court,  and  is 
not  a  subject  of  appeal  or  writ  of  error.— Fitz- 
gerald &  Mallory  Const.  Co.  v.  Fitzgetald,  137 
U.  S.  98,  11  S.  Ct  36,  34  L.  Ed.  608. 

The  removal  or  appointment  of  a  receiver  is 
discretionary,  and  cannot  be  made  the  subject 
of  an  appeal. — Milwaukee  &  M.  R.  Co.  v.  Sout- 
ter,  154  U.  S.  540,  14  S.  Ct  1158,  17  L.  Ed. 
616. 

A  statement,  in  an  order  denying  leave  to 
intervene,  that  leave  is  denied,  "not  as  matter 
of  discretion,  but  because  said  petitions  do  not 
state  facts  sufficient  to  show  that  the  petition- 
ers, or  either  of  them,  have  a  legal  right  to  in- 
tervene," does  not  amount  to  an  adjudication 
against  the  rights  asserted  in  the  petitions,  as 
if  upon  demurrer  thereto ;  but  the  denial  is  only 
an  exercise  of  usual  discretion  in  passing  upon 
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the  risht  of  intervention,  which  is  not  a  final 
decision  for  the  purpose  of  appeal.  Decree  91 
F.  570.  34  C.  C.  A.  12,  affirmed.— Credits  Com- 
mutaUon  Go.  v.  United  States,  20  S.  Ct  636. 
177  TJ.  S.  311,  44  D.  Ed.  782. 


-*—  Abuse  of  discretion. 

See  2  Cent.  Dig.  App.  ft  B.  S  588. 

Where  an  order  of  a  loan  which  should  be  a 
first  lien  on  a  railroad  was  granted  after  an  ap- 
*peal.  from  foreclosure  of  a  mortgage  on  the  road 
and  supersedeas^  the  question  whether,  under 
the  exercise  of  its  discretion,  the  court  has  in- 
vaded the  rights  of  the  mortgagees  as  establish- 
ed by  the  decree,  is  reviewable. — In  re  Farmers* 
Loan  &  Trust  Co.,  129  U.  S.  206,  0  S.  Ct.  265, 
32  Ix  Ed.  656. 

^=:>00.   InTolvinc  merits* 

Se<e  2  Cent  Dig.  App.  ft  B.  S8  599-611. 

Section  804  of  the  Revised  Statutes,  relat- 
ing to  the  District  of  Columbia,  empowering  a 
trial  judge,  in  his  discretion,  to  entertain  mo- 
tions made  on  his  minutes  for  new  trials  upon 
exceptions  taken  at  the  trialj  for  insufficiency 
of  the  evidence,  or  for  excessive  damages,  does 
not  limit  the  cases  iu  which  an  appeal  may  be 
taken  from  his  decision,  on  motions  for  new 
trials,  to  the  three  cases  enumerated.  Constru- 
ing that  section  in  connection  with  section  772, 
giving  an  appeal  from  special  to  general-  term 
from  any  order,  judgment,  or  decree,  "if  the 
same  involve  the  merits  of  the  action  or  proceed- 
ings," rulings  on  motions  for  new  trials  based 
upon  other  grounds,  such  as  that  the  verdict  is 
contrary  to  law.  or  against  the  instructions  of 
the  court,  or  against  the  weight  of  evidence,  or 
for  newly-discovered  evidence,  are  equally  ap- 
pealable to  the  general  term  as  are  those  enu- 
merated in  section  804. — Metropolitan  R.  Co.  v. 
Moore,  121  U.  S.  558.  7  S.  Ct  1334,  30  L.  Ed. 
1022;  Inland  &  Sea-Board  Coasting  Co.  v. 
Hall,  124  U.  S.  121,  8  S.  Ct  397,  31  L.  Ed. 
369. 

On  petition  to  set  aside  a  j^revious  order, 
made  at  the  same  term,  confirming  .a  trustee's 
sale,  and  to  remove  the  trustee,  an  order  deny- 
ing the  prayers  of  the  petition  involves  the  mer- 
its of  the  whole  proceeding.— Kenaday  v.  Ed- 
wards, 134  U.  S.  117,  10  S.  Ct  523,  33  L.  Ed. 
853. 

^=901.  Affeetinc  substantial  riglits. 

See  2  Cent  Dig.  App.  ft  B.  {§  612-641. 

After  foreclosure  in  a  circuit  court  of  a 
mortgage  against  a  railroad  company,  and  after 
decree  and  sale  thereunder,  appeals  were  taken 
to  the  supreme  court  Pending  appeal,  on  ap- 
plication of  receivers  who  had  been  appointied, 
a  loan  of  $120,000  was  authorized  by  the  cir- 
cuit court  to  be  a  first  Uen  on  the  entire  proper- 
ty of  the  road.  Heldy  that  the  order  so  chang- 
ed the  relations  of  the  mortgagees  to  the  proper- 
ty as  settled  by  the  decree  pending  on  appeal, 
and  would  so  modify  the  efirect  of  that  decree, 
if  affirmed,  that  it  was  a  final  order,  and  man- 
dafhus  would  be  granted  directing  the  allowance 
of  an  appeal  therefrom. — In  re  Farmers'  Loan 
&  Trust  Co.,  129  U.  S.  206,  9  S.  Ct  265.  32  L. 
Ed.  656. 

An  order  reviving  a  suit  in  the  name  of 
one  as  executor  of  the  deceased  plaintiff  for 
whom  a  decree  was  rendered,  and  investing  the 
substituted  plaintiff  with  all  the  rights  of  the 
original  plaintiff  to  enforce  the  decree,  is  ap- 
pealable.—Terry  v.  Sharon,  131  U.  S.  40,  9  S. 
Ct.  705,  33  L.  Ed.  94. 

^=:»96.  Relating  to  provisional  remedies. 
See  2  Cent  Dig.  App.  ft  E.  fiS  655-687. 


— —  Attaobment      and     carniali* 
ment. 

See  2  Cent.  Dig.  App.  ft  E.  SS  661-669. 

Where  a  proceeding,  resulting  in  a  verdict, 
sustaining  an  attachment,   and  a  verdict  and^ 


judgment  on  the  merits  of  the  cause  of  action, 
are  separate  under  the  provisions  of  the  state 
statute,  they  may  be  separately  considered  on 
error,  under  sections  914,  915,  of  the  United 
States  Revised  Statutes.— Fitzpatrick  v.  Flan- 
nagan,  106  U.  S.  648,  1  S.  Ct  369,  27  L.  Ed. 

^=»103.  On    motion    relatins    to    plead* 
incs. 

See  2  Cent.  Dig.  App.  ft  B.  §S/699-710. 

The  plea  of  another  action  pending  is  a  plea 
in  abatement  and  by  Rev.  St  §  1011,  which 
expressly  so  provides,  a  ruling  thereon  is  not 
subject  to  revision  by  the  appellate  court— Ste- 
phens V.  Monongahela  Nat.  Bank  of  Browns- 
ville, Pennsylvania,  111  U.  S.  197,  4  S.  Ct  336, 
337.  28  L.  Ed.  399,  400. 

^=s>104.  Relating    to    witnesses^    deposi- 
tions,   alBdaTits,   or  diseoTory. 

See  2  Cent  Dig.  App.  ft  E.  Sfi  711-716. 

Order  of  federal  court,  on  petition  of  Inter- 
state Commerce  Commission,  filed  under  Act 
Feb.  4,  1887,  §  12,  directing  officer  of  corpora- 
tion to  produce  documents  called  for  by  the 
Commission,  is  final,  so  as  to  sustain  appeal  to 
federal  Supreme  Court— Ellis  v.  Interstate 
Commerce  Commission,  35  S.  Ct  645,  237  U.  S. 
434,  59  L.  Ed.  1036. 

^»105.  Dismissal  or  nonsnit. 

See  2  Cent.  Dig.  App.  ft  E.  SS  717-723. 

No  appeal  lies  to  set  aside  a  voluntary  non- 
suit—Central Transp.  Co.  v.  Pullmnn's  Pal- 
ace-Car Co.,  189  U.  S.  24,  11  S.  Ct  478,  35  U 
E3d.  55. 

The  granting  of  a  nonsuit  by  a  federal  court 
in  Pennsylvania  at  the  close  of  plaintiff's  evi- 
dence, for  want  of  sufficient  evidence  to  main- 
tain his  action,  being  in  accordance  with  the 
state  law  and  practice,  is  subject  to  review  by 
the  supreme  court  on  writ  of  error.— Meehan  v. 
Valentine.  145  U.  S.  611,  12  S.  Ct  972,  36  U 
Ed.  835,  affirming  judgment  (C.  C.)  29  F.  27a 

^=9110.   On  motion  for  new  trial* 

See  2  Cent.   Dig.  App.   ft  E.  §(  740-748. 

Error  does  not  lie  for  granting  or  refusing 
a  new  triaL— Terre  Haute  &  I.  Ry.  Co.  v.  Stru- 
ble,  109  U.  S.  381.  3  S.  Ct.  270.  27  L.  Ed.  970 ; 
Fishburn  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  137 
U.  S.  60,  11  S.  Ct.  8,  34  L.  Ed.  585 ;  Ayera 
V.  Watson,  137  U.  S.  584,  11  S.  Ct  201,  34  U 
Ed.  803. 

Error  in  refusing  to  entertain  an  appeal 
from  the  denial  of  a  motion  to  set  aside  a  ver- 
dict, as  against  the  weight  of  evidence,  cannot 
be  .said  to  have  been  nonprejudicial,  because  the 
court  necessarily  passed  upon  the  same  matter 
in  considering  and  sustaining  the  ruling  of  the 
trial  court  in  refusing  to  direct  a  verdict  in  ap- 
pellant's favor.  The  two  questions  thus  raised 
are  not  identical. — Metropolitan  R.  Co.  v.  Moore, 
7  S.  Ct.  1334,  121  U.  S.  558,  30  L.  Ed.  1022. 

The  denial  of  a  motion  for  a  new  trial  on 
the  ground  that  the  verdict  is  against  the 
weight  of  evidence,  by  the  special  term  of  the 
Supreme  Court  of  the  District  of  Columbia,  is 
reviewable  on  appeal  to  the  general  term  of 
that  court:  and  a  dismissal  of  such  appeal  by 
the  general  term,  on  the  ground  that  the  dis- 
cretionary action  of  the  court  below  is  not  re- 
viewable, ,is  erroneous.— Id. 

Section  804  of  the  Revised  Statutes,  relat- 
ing to  the  District  of  Columbia,  empowering  a 
trial  judge,  in  his  discretion,  to  entertain  mo^ 
tions  made  on  his  minutes  for  new  trials,  upon 
exceptions  taken  at  the  trial,  for  insufficiency  o€ 
the  evidence,  or  for  excessive  damages,  does  not 
limit  the  cases  in  which  an  appeal  may  be  tak- 
en from  his  decision,  on  motions  for  new  trials, 
to  the  three  cases  enumerated.  Construing  that 
section  in  connection  with  section  772,  giving  an 
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appeal  from  special  to  ^neral  term  from  any 
order,  jndj^ent,  or  decree,  "if  the  same  involTe 
the  merits  of  the  action  or  proceeding,"  rulings 
on  motions  for  new  trials  based  upon  other 
grounds,  such  as  that  the  verdict  is  contrary  to 
£iw,  or  against  the  instructions  of  the  court, 
or  for  newly  discovered  evidence,  are  equally 
appealable  to  the  general  term  as  are  those  enu- 
merated in  section  804. — Id. 

An  order  of  the  circuit  court  of  the  United 
States  requiring  a  party  to  remit  a  portion  of 
the  verdict  awarded  as  a  condition  for  refusing 
a  new  trial  is  not  subject  to  review  by  the  su- 
preme court. — Arkansas  Val.  Land  &  Cattle  Co. 
V.  Mann,  130  U.  S.  69,  9  S.  Ct.  458,  32  L.  Ed. 
854. 

No  anpeal  lies  from  an  order  denying  a 
petition  for  rehearing.  Appeal,  In  re  Philip 
Semmer  Glass  Co.  (1905)  135  F.  77,  67  C.  C.  A. 
551,  d'pmi«««ed. — Conboy  v.  First  Nat.  Bank, 
27  S.  Ct.  50,  203  U.  S.  141,  51  L.  Ed.  128. 


Void  indsment  m  order* 

See  2  Cent.  Dig.  App.  &  B.  H  749-757. 

A  decree  rendered  by  a  district-  judge  in  a 
circuit  court,  in  a  case  where  he  has  no  vote,  is 
good  undl  vacated,  and  therefore  appealable. — 
Baker  v.  Power,  124  U.  S.  167,  8  S.  Ct  416,  31 
L.  Ed.  382. 

^3>118.   In  prooeedinss  aftor  deeialoa  of 
appellate  eonrt. 
See  2  Cent  Dig.  App.  ft  B.  §S  818-822. 

Where  a  circuit  court,  in  a  cause  remanded 
to  it  after  affirmance  by  the  supreme;  court,  is- 
sues execution  in  conformity  to  the  mandate  of 
the  supreme  court,  there  being  no  subsequent 
proceedings  hot  settled  by  the  terms  of  the  man- 
date, a  circuit  court  of  appeals  has  no  jurisdic- 
tion to  review  the  judgment  of  the  circuit  court 
in  execation  of  the  mandate.— Texas  &  P.  Ry. 
Co.  V.  Anderson,  149  U.  S.  237,  13  S.  Ct.  843, 
37  L  Ed.  717. 

No  appeal  lies  to  the  supreme  court  from  a 

decree  entered  by  the  circuit  court  pursuant  to 

a  mandate  from  the  circuit  court  oi  appeals. — 

'  Aspen  Mining  &  Smelting  Co.  v.  Billings,  150 

U.  S.  31,  14  S.  Ct  4,  37  L.  Ed.  986. 

If  the  circuit  court  mistakes  or  misconstrues 
the  decree  of  the  supreme  court,  and  does  not 
give  full  effect  to  the  mandate,  its  action  may  be 
controlled  either  upon  a  new  appeal,  if  a  suffi- 
cient amount  is  involved,  or  by  a  writ  of  manda- 
mus to  execute  the  mandate.— In  re  Sanford 
Fork  &  Tool  Co.,  160  U.  S.  247,  16  S.  Ct  201, 
40  L  Ed.  414. 


19.  Relattas  to  eosta. 

See  2  Cent  Dig.  App.  ft  B.  |§  828-839;  18  Cent 
Dig.  Costs.   IS  826.  827,  799. 

A  circuit  court,  although  proceeding  under  a 
mandate  of  the  supreme  court  containing  the  or- 
der of  that  court  as  to  costs,  has  power  to  make, 
out  of  a  fund  in  court,  an  allowance  to  counsel, 
on  the  footing  of  costs  between  solicitor  and  cli- 
ent, and  its  action  in  that  regard  is  subject  to 
review  in  the  circuit  court  of  appeals.— Mason 
V.  Pewabic  Min.  Co.,  153  U.  S.  361,  14  S.  Ct. 
847,  38  L.  Ed.  745. 


^»120«  Deeialons         of 
ooarta. 


intermediate 


Bee  2  Cent  Dig.  App.  &  B.  SS  840-882,  864,  865;  31 
Cent.  Dig.  J.  P.  |  751. 

The   United    States   supreme   court   cannot 
review  a  judgment  of  a  state  court  affirming  an 
order  refusing  a  new  trial.— Beau  pre  v.  Noyes. 
138  U.  S.  3d7,  402, 11  S.  Ct.  296.  298,  34  L.  Ed 
991/993. 


^=»122.  Proeeedinsa  tpr  review  of  pari 
of  Jadsment  or  order. 

6ee  2  Cen^  Dig.  App.  ft  B.  §S  60,  866-874. 

• 

The  Ohio  and  Indiana  divisions  of  a  rail- 
road were  covered  by  divisional  mortgages,  and 
also  by  subsequent  mortgages  on  the  whole  road. 
Proceedings  were  brought  to  foreclose  one  of 
these  latter  mortgages,  which  were  conducted 
concurrently  in  the  federal  courts  in  Ohio  and 
Indiana,  and  in  those  proceedings  C.  set  up  a 
lien,  under  a  decree  obtained  by  him  from  the 
Ohio  supreme  court  declaring  certain  bonds  held 
by  him  a  lien  on  the  Ohio  and  Indiana  divisions, 
and  awarding  him  an  order  of  sale  of  the  Ohio 
division.  The  two  federal  courts  entered  identi- 
cal orders  of  foreclosure  and  sale,  reserving  C.'s 
rights  for  future  determination,  and  providing 
that,  if  his  lien  should  be  sustained,  he  should 
be  entitled,  on  the  failure  of  the  purchasers  to 
pay  him  the  amount  thereof,  to  have  it  enforced 
by  a  resale  of  the  property.  Both  courts  subse- 
quently entered  decrees  sustaining  C.'s  lien,  but 
limiting  his  remedy  to  a  right  to  redeem  the  prior 
divisional  mortgages.  Held,  that  C.  might  ap- 
peal from  the  Ohio  decree  in  respect  to  the  prop- 
erty within  the  jurisdiction  of  that  court  without 
appealing  from  the  Indiana  decree,  which  did  not 
render  the  questions  involved  res  adjudicata  aa 
to  the  property  in  Ohio.— Compton  v.  Jesup, 
17  S.  Ct.  795,  167  U.  S.  1,  42  L.  Ed.  55,  de-' 
termined  on  certificate  68  F.  263,  15  C.  C  A. 
397. 

(F)  MODE  OF  RENDITION,  FORM,  AND 
ENTRY  OF  JUDGMENT  OB  ORDER. 

^=>131.  On  proeeediass  at  ehambers  or 
in  Taeation. 

See  2  Cent.  Dig.  App.  &  E.  fi  896. 

In  habeas  corpus,  where  the  judge  in  cham- 
bers ordered  that  the  papers  in  the  case  be  filed 
in  the  United  States  circuit  court,  and  that  his 
order  of  discharge  be  recorded  in  said  court,  this 
did  not  make  the  order  of  the  judge  an  order  of 
the  court,  so  as  to  be  appealable.— Carper  v.  Fitz- 
gerald, 121  U.  S.  87,  7  S.  Ct  825,  30  L.  Ed.  882. 

A  case  was  tried  in  the  circuit  court,  by  con- 
sen^  of  parties,  before  the  judge  at  chambers,  un- 
der an  order  providing  that  it  should  be  so  tried, 
and  that,  "if  it  shall  appear  to  the  judge  upon  such 
trial  that  there  are  questions  of  fact  arising  up- 
on the  issues  therein,  of  such  a  character  that 
the  judge  would  submit  them  to  the  jury  if  one 
were  present,"  they  should  be  submitted  to  a  ju- 
ry at  the  next  term.  Held,  that  such  trial  was 
neither  a  trial  by  jury,  nor  a  trial  by  the  court, 
in  accordance  with  the  acts  of  congress  regulat- 
ing the  review  of  judgments  of  the  circuit  court 
by  the  supreme  court,  on  bills  of  exceptions  and 
writs  of  error,  but  it  was  a  trial  by  the  judge  as 
referee.— Town  of  Andes  v.  Slauson,  130  U.  S. 
435,  9  S.  Ct.  573,  32  L.  Ed.  989;  Davenport  v. 
Paris,  136  U.  S.  580,  10  S.  Ct.  1064,  34  L. 
Ed.  548. 

An  order,  made  by  a  circuit  judge  at  cham- 
bers, denying  an  application  for  a  writ  of  habeas 
corpus,  is  not  a  judgment  from  which  an  appeal 
will  Ue.— Lambert  v.  Barrett,  157  U.  S.  697,  15 
S.  Ct.  722,  39  L.  Ed.  865. 

TV.  BIGHT   OF  BETIEW. 


Criminal  prosecutions,  see  Criminal  Law, 
1024r-1026. 

(A)  PERSONS  ENTITLED. 


Mandamus  proceedings,  see  Mandamus, 
187. 


Tb;a  Digeat  ia  complied  on  the  Key-Number  System*   For  explanation,  see  pace  iii« 


<8=»186 


APPEAL  AND  ERROR,  IV  (A) 


[Sup.Ct.Dig.— Page  90] 


^=:»136.   Natnre  and  grounds  of  right* 

See  2  Cent.  Dig.  App.  ft  E.  9§  899-902. 

Where  the  appeal  is  from  a  decree^  sufficient 
in  amount  to  give  this  court  jurisdiction,  a  cross- 
appeal  will  not  be  dismissed,  althouf^h  it  is  from 
a  decree  awarding  against  the  defendants  below 
less  than  that  amount,  as  the  appeal  opened  the 
whole  controversy  in  this  court. — Walsh  v.  May- 
er, 4  S.  Ct.  260,  111  U.  S.  31,  28  L.  Ed.  338. 

€=>137.  Partiei  of  record. 

See  2  Cent.  Dig.  App.  &  E.  §S  903-906,  908-924. 

$=:»141.  — »  ReprosentatlTO     or     offloial 
capacity. 

See  2  Cent.  Dig.  App.  ft  B.  8§  908-918. 

A  persona],  and  not  an  official,  interest  is 
necessary  to  entitle  one  to  a  writ  of  error  from 
the  United  States  Supreme  Court  to  review  the 
judgment  of  a  state  court.  Appeal,  State  v. 
Smith.  63  N.  E.  25,  214,  64  N.  E.  18,  158  Ind. 
543,  63  L.  R.  A.  116,  dismissed.— Smith  v.  State 
of  Indiana,  24  S.  Ct.  51,  191  U.  S.  138,  48  L. 
Ed.  125. 

A  county  auditor  does  not  have  a  personal 
interest  entitling  him  to  a  writ  of  error  from 
the  United  States  Supreme  Court  to  review  the 
judgment  of  a  state  court  requiring  him  to  de- 
duct from  the  assessed  valuation  of  certain  real 
estate  the  amount  of  a  mortgage  thereon,  in 
accordance  with  a  statute  of  such  state,  eVen 
though  a  judgment  personal  in  form  has^  been 
rendered  against  him  for  costs,  where  he  did  not 
move  for  a  modification  of  the  judgment  in  that 
particular. — Id. 

A  West  Virginia  county  court  and  its  mem- 
bers have*  no  personal  interest  in  a  controversy 
over  the  validity,  under  Const.  U.  S.  art.  1,  § 
10,  as  affecting  county  bondholders,  of  a  state 
statute  limiting  the  amount  which  may  be  raised 
by  taxation,  so  as  to  sustain  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to  re- 
view a  judgment  of  the  West  Virginia  Supreme 
Court  of  Appeals,  awarding  a  mandamus  to  com- 
pel the  county  court  to  change  its  assessment  to 
conform  to  the  requirements  of  the  statute. — 
Braxton  County  Court  v.  State  of  West  Virginia 
28  S.  Ct.  275,  208  U.  S.  192,  52  L.  Ed.  450. 

Members  of  a  state  board  of  election  commis- 
sioners and  Secretary  of  State  have  no  such  in- 
terest as  entitles  them  to  a  writ  of  error  in  fed- 
eral Supreme  Court  to  review  judgment  of  state 
court  enjoining  from  submitting  proposed  con- 
stitution to  the  electors,  because  the  legislative 
act  has  been  decided  to  violate  the  state  Consti- 
tution.—Marshall  V.  Dye,  34  S.  Ct.  92,  231  U. 
S.  250,  58  L.  Ed.  206,  dismissing  appeal  Elling- 
ham  V.  Same,  99  N.  E.  1,  178  Ind.  336. 

A  county  treasurer  has  no  such  personal  in- 
terest in  the  litigation  as  entitles  him  to  writ  of 
error  in  the  federal  Supreme  Court  to  review 
a  judgment  of  a  state  court  compelling  him  to 
account  to  a  city  under  certain  taxing  statutes 
in  the  state,  claimed  by  him  to  be  unconstitu- 
tional—Stewart V.  Kansas  City,  36  S.  Ct.  15. 
239  U.  S.  14,  60  L.  Ed.  120,  dismissing  writ  of 
error  Kansas  City  v.  Stewart,  136  P.  241,  90 
Kan.  846. 

<e=»142. states,    political    divlaioiiB, 

boards,  or  officers. 

See  2  Cent.  Dig.  App.  &  E.  59  914-919. 

Where,  in  a  suit  against  persons  for  proper- 
ty which  they  claim  to  hold  as  custodians  of  the 
state,  the  state  does  not  intervene,  but  expressly 
refuses  to  submit  its  rights  to  the  jurisdiction  of 
the  court,  it  cannot  have  reviewed  the  refusal 
of  the  court  to  dismiss  the  complaint  against 
the  defendants  on  the  suggestion  of  the  state  that 
the  action  was  really  against  the  state,  brought 
without  its  consent,  and  that  the  court  had  no 
jurisdiction.— State  of  South  Carolina  v.  Wesley, 
165  U.  S.  X>42,  15  S.  Ct  230,  39  L.  Ed.  254. 


^^143.  -— »  Interveners  and  daimants. 

See  2  Cent.  Dig.  App.  ft  E.  §  921. 

Upon  the  foreclosure  of  a  railroad  mortgage, 
the  municipal  corporation  within  which  the 
mortgaged  property  was  situate  was  allowed  to 
intervene  and  set  up  a  claim  for  taxes  thereon. 
Held^  that  the  order  of  the  circuit  court  re- 
jecting such  claim  is  binding  upon  the  corpora- 
tion, and,  where  the  amount  of  taxes  is  sufficient 
to  give  the  supreme  court  jurisdiction,  the  cor- 
poration is  entitled  to  an  appeal.— City  of  Sa- 
vannah V.  Jesup,  106  U.  S.  563,  1  S.  Ct  512, 
27  L.  Ed.  276. 

^=»148.  Persons   otber   than   parties   or 
privies. 

See  2  Cent.  Dig.  App.  ft  E.   SS  925-982;   13  Cent. 
Dig.  Costs,  S  801. 

One  not  a  party  or  privy  to  the  record  can- 
not appeal,  bring  error,  or  allege  exceptions. — 
Indiana  South.  R.  Co.  v.  Liverpool  &  London  & 
Globe  Ins.  Co.,  109  U.  S.  168,  3  S.  Ct  108,  27 
L.  Ed.  895. 

Where  a  conveyance  is  in  form  to  one  A. 
alone,  thouj^h  for  the  joint  benefit  of  himself 
with  .others,  whatever  in  a  decree  affects  the  ti- 
tle so  taken  not  only  affects  the  title  of  A.,  but 
also  the  title  of  those  having  a  joint  benefit  with 
him;  and  a  remedy  which,  if  applied  for  by  A., 
would  be  granted,  should  be  granted  on  the  ap- 
plication of  those  halving  such  joint  interest  with 
him.— Hunt  v.  Oliver,  109  U.  S.  177,  3  S.  Ct 
114,  27  .L.  Ed.  807. 

Where  a  purchaser  at  a  foreclosure  sale  is 
not  concluded  by  the  terms  of  the  decree,  any  sub- 
sequent rulings  of  the  court  which  determine 
in  what  securities,  of  diverse  values,  his  bid  shall 
be  made  good,  are  matters  affecting  his  interests, 
in  which  he  has  a  right  to  be  heard  in  the  trial 
court  and  on  appeal— Kneeland  v.  American 
Loan  &  Trust  Co.,  136  U.  S.  89,  10  S.  Ct  950, 
34  L.  Ed.  379. 

^=»140.   InterTeaers  for  purpose  of  ap- 
peal. 

See  2  Cent.  Dig.  App.  ft  E.  fi  938. 

A  bondholder,  who  with  all  other  bond- 
holders was  represented  in!  a  suit  in  a  Circuit 
Court  by  the  trustee  in  the  mortgage  securing 
the  bonds,  is  not  entitled  as  a  matter  of  right 
to  intervene  and  become  a  party  for  the  pur- 
pose of  taking  an  appeal  from  the  decree  en- 
tered, and  the  court  will  not  be  compelled  by 
mandamus  to  admit  him  as  such  party  where 
it  has  denied  his  petition  thprefor  in  the  ex- 
ercise of  its  discretion.  Order,  Fink  v.  Bay 
Shore  Terminal  Co.,  144  F.  837,  75  C.  C.  A. 
065,  affirmed.— Zell  v.  Judges  of  Circuit  Court 
of  United  States  for  Eastern  Dist.  of  Virginia, 
27  S.  Ct  777.  203  U.  S.  577,  51  L.  Ed.  325. 

$=^150.   Interest  la  snbjeet-matter. 

See  2  Cent  Dig.   App.    ft  E.   SS  934-946;    6  Cent. 
Dig.  Attach.  §  898. 

Holders  of  bonds  of  a  railroad  company,  se- 
cured by  a  mortgage  to  trustees,  on  foreclosure 
of  the  mortgage,  have  an  interest  in  the  amount 
of  the  trustees'  compensation,  which  gives  them 
the  right  to  appeal  from  an  adverse  decision  on 
the  question.— Williams  v.  Morgan,  111  U.  S. 
684,  4  S.  Ct  638,  28  h.  Ed.  559. 

A  trustee  in  a  railroad  mortgage,  who  in- 
tervenes with  leave  of  the  court  as  a  party  com- 
plainant in  a  suit  by  one  of  the  bondholders  and  ^ 
certain  creditors  of  the  railroad  company,  claim- 
ing superior  liens  on  the  mortgaged  property, 
represents  all  the  bondholders,  and  has  such  an 
interest  in  a  decree  rendered  in  such  suit  that 
he  may  appeal  to  the  supreme  court  therefrom. — 
Hassall  v.  Wilcox,  115  U.  S.  598,  6  S.  Ct  189. 
29  Lr.  Ed.  504. 

An  appeal  may  be  taken  by  the  United 
States  from  a  decision  by  the  court  of  private 
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Uind  claims  in  favor  of  a  petitioner,  although  the  ( 
government  may  have  no  interest  in  the  result  of 
the  litigation.— United  States  v.  De  la  Paz  Val- 
dez  de  Conway,  20  S.  Ct.  13,  175  U.  S.  60,  44 
L.  Ed.  72. 

^=>151.  Parties    or   persons    injured    or 

See  2  Cent.  Dig.  App.  &  E.  88  947-952. 

Where  a  dty  filed  a  petition,  pro  interesse 
sao,  to  enforce  the  collection  of  taxes  on  proper- 
ty in  the  hands  of  receivers,  and  the  court  dis- 
missed the  petition,  and  afterwards  rendered  a 
decree  directing  a  sale  of  the  property,  and  pay- 
ment of  various  claims,  not  including  the  city's, 
the  city  is  concluded  against  asserting  its  right 
to  the  property,  and  may  appeal  from  such  de- 
cree.—Ciqr  of  Savannah  v.  Jesup,  106  U.  S. 
563,  1  S.  Ct  512,  27  L.  Ed.  276. 

CB)  fiSTOPPEL,  WAIVER,  OR  AGREE- 
MENTS AFFECTING  RIGHT. 

C=»153.  Inoonsistent  position  or  action 
in  ceneraL 

See  2  Cent.  Dig.  App.  ft  B.  98  953-956. 

A  party  who  takes  to  the  circuit  court  of 
appeals  a  cause  involving  more  than  $1,000,  and 
not  belonging"  to  any  of  the  classes  in  which  the 
judgment  of  that  court  is  made  final  by  section 
6  of  the  act  creating  it,  does  not  waive  his  right 
to  a  review  of  such  judgment  by  the  supreme 
court,  even  though  he  might  have  taken  the 
cause  direct  from  the  circuit  court  to  the  su- 
preme court  in  the  first  instance.  49  F.  881,  1 
C.  C.  A.  468,  1  U.  S.  App.  113,  affirmed.— 
Northern  Pac.  R.  Co,  v.  Amato,  144  U.  S.  465, 
12  8.  Ct.  740,  36  L.  Ed.  506. 

C=>156.   Complianoe    with    Jndsmont    o* 
order. 
See  2  Cent  Dig.  App.  ft  E.  88  971-978. 


— —  In  ceneral. 

See  2  Cent.  Dig.  App.  &  B.  88  971.  972.  978. 

Compliance  by  a  foreign  corporation  with 
a  judgment  of  the  highest  state  court  ousting  it 
from  doing  business  in  the  state  until  it  should 
satisfy  the  requirements  which  the  state  laws 
exact  of  foreign  corporations  precludes  any  re- 
view of  such  judgment  in  the  federal  Supreme 
Court,  although,  in  another  similar  suit  pend- 
ing in  the  state  courts,  such  judgment  is  pleaded 
as  decisive  of  all  or  some  of  the  issues.  Writ 
of  error,  State  v.  American  Book  Co.,  69  P. 
563,  65  Kan.  847,  dismissed. — American  Book 
Co.  V.  State  of  Kansas  ex  rel.  Nichols,  24  S.  Ct. 
394,  193  U.  S.  49,  48  L.  Ed.  613. 


— -»  Payment  of  or  on  Jndsmenti 

See  2  Cent.  Di«.  App.   ft  E.  88  973-975.  977. 

In  an  action  brought  for  the  payment  of 
delinquent  taxes,  it  must  be  dismissed  on  motion 
where  the  taxes  sued  for  have  been  paid  uncon- 
ditionally.—San  Mateo  County  v.  Southern  Pac. 
R.  Co.,  116  U.  S.  138,  6  S.  Ct  317,  29  L.  Ed. 
589. 

On  motion  to  dismiss  an  appeal  from  a  judg- 
ment of  the  court  of  claims,  it  was  argued  that, 
since  the  appeal  was  takei\«  congress  had  ap- 
propriated the  amount  necessary  to  pay  the 
judgment.  Held  that,  as  the  appropriation  act 
provided  that  none  of  the  judgments  herein  pro- 
vided for  shall  be  paid  before  the  right  of  ap- 
peal shall  have  expired,  the  appropriation  is  not 
applicable  to  the  pajnnent  of  the  judgment  till 
the  appeal  is  disponed  of. — United  States  v. 
Jones,  119  U.  S.  477,  7  S.  Ct.  283,  30  L.  Ed. 
440. 

After  the  suing  out  of  a  writ  of  error  to  a 
jadgment  declaring  assessments  against  a  rail- 
road company  valid,  the  assessments  were,  un- 
der an  act  of  the  legislature,  readjusted  and  re- 


duced, and  thus  paid  bv  the  company.  No  steps 
had  been  talcen  to  collect  the  assessments,  and 
proceedings  to  enforce  them  could  not  have  been 
resorted  to  for  several  months  after  payment 
was  in  fact  made.  He/d,  that  the  payment  was 
voluntary,  and  the  writ  of  error  should  be  dis- 
missed on  the  ground  that  there  was  no  actual 
controversy  .—Little  v.  Bowers,  134  U.  S.  547, 
10  S.  Ct.  620,  33  Ix  Ed.  1016. 

While  an  action  brought  by  the  state  of 
California  against  a  railroad  company  to  recov- 
er taxes  was  pending  in  the  United  States  su- 
preme court  on  writ  of  error,  the  railroad  com- 
pany tendered  to  the  state  the  amount  of  the 
taxes,  with  penalties,  interest,  and  attorney's 
fee,  and  costs  of  suit.  This  tender  was  not  ac- 
cepted, but  the  company  deposited  the  money  in 
bank,  in  accordance  with  Civ.  Code  Cal.  §  1500, 
which  declares  that  an  obligation  for  the  pay- 
ment of  money  is  extinguished  by  a  due  offer 
of  payment,  if  the  amount  is  immediately  de- 
posited, in  the  name  of  the  creditor,  with  some 
bank  of  deposit  within  the  state  of  good  repute, 
and  notice  thereof  is  given  to  the  creditor. 
Held,  that  the  supreme  court  must  dismiss  the 
writ  of  error  when  these  facts  appeared  by  ad- 
mission of  counsel  in  open  court,  as  there  was 
no  longer  any  real  controversy  between  the  par- 
ties.—People  of  State  of  California  v.  San 
Pablo  &  T.  R.  Co.,  149  U.  S.  308,  13  S.  Ct, 
876,  37  L.  Ed.  747. 

^=»160.  Aooeptance  of  benefits. 

See  2  Cent  Dig.  App.  &  E.  86  979-994. 

^=»161.  ^— *  In  ceneraL 

See  2  Cent  Dig.  App.  &  E.  88  979-983. 

Where,  after  the  rendition  of  the  judgment 
sought  to  be  reversed,  the  matter  in  controversy 
has  been  the  subject  of  a  valid  compromise  be* 
tween  the  parties  to  the  litigation,  which  leaves 
nothing  oi  the  controversy  presented  by  the  rec- 
ord in  the  supreme  court  to  be  decided,  the  writ 
of  error  will  be  dismissed  on  motion. — Dakota 
County  V.  Glidden,  113  U.  S.  222,  5  S.  Ct.  428, 
28  L.  Ed.  981. 

A  writ  of  error  will  be  dismissed  where  it 
appears  that,  after  the  rendition  of  the  judg- 
ment for  plaintiff  sought  to  be  reversed,  a  com- 
promise was  entered  into  between  the  parties, 
by  which  the  bonds  constituting  the  cause  of 
action  were  destroyed,  and  new  bonds  substi- 
tuted, bearing  a  less  rate  of  interest — Id. 


— ^  Payment  of  or  on  Jndcment* 

See  2  Cent  Dig.  App.  &  E.  88  179,  981,  982.  984-990. 

Where  the  supreme  court  of  a  state  en- 
joined the  collection  of  the  judgment  of  the  su- 
preme court  of  the  District  of  Columbia^  beyond 
a  certain  sum,  the  plaintiff  is  not  estopped  from 
prosecuting  his  writ  of  error  to  the  supreme 
court  of  the  United  States  by  the  fact  that  he 
has  accepted  that  sum.— Embry  v.  Palmer,  107 
U.  S.  3,  2  S.  Ct  25,  27  L.  Ed,  346. 

The  accepting  of  a  residue  of  a  fund  after 
certain  liens  decreed  in  favor  of  a  party  are  sat- 
isfied, is  not  an  admission  that  the  decree  is 
correct.— Reynes  v.  Dumont,  130  U,  S,  354,  9  S. 
Ct  486,  32  L.  Ed.  934. 

A  decree  which  determines  the  rights  of  the 
parties  in  two  funds, — one  a  general  and  the 
other  a  special  fund, — which  have  been  kept 
separate,  may  be  regarded  as,  in  effect,  two  de- 
crees ;  and  the  acceptance  by  a  party  of  an 
amount  decreed  to  him  out  of  the  special  fund 
will  not  operate  as  a  waiver  of  his  right  to  ap- 
peal from  that  part  of  the  decree  which  dis- 
poses of  the  general  fund. — (Tilfillan  v.  >fcKee, 
159  U.  S.  303.  16  S.  Ct  6,  40  L.  Ed.  161. 

^=»165.  Pnrsninc  other  remedy. 

See  2  Cent  Dig.  App.  &  E.  88  995-1001. 

An  appeal  from  a  circuit  court  on  the  ques- 
tion of  jurisdiction  will  not  be  dismissed  on  the 
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ground  that  appellant,  by  taking  a  stay  of  ex- 
ecution under  a  state  statute  (Act  Neb.  Feb. 
23,  1875)  waited  that  question,  as,  even  if  it  is 
waived  by  a  party,  it  will  be  considered  by  this 
court— Parker  v.  Ormsby,  141  U.  S.  81,  11  S. 
Gt  912j  35  L.  Ed.  654. 

^s>166.  Release  of  errors* 

See  2  Cent  Dig.  App.  ft  B.   H  1002-lOOT. 

Where  a  decree  has  been  entered,  and  a  sale 
made  and  confirmed,  in  a  suit  to  foreclose  a 
first  mortgage  on  a  railroad,  in  which  the  trus- 
tee under  a  second  mortgage  was  a  party,  a  re- 
lease of  errors  in  the  prooeedings,  executed  by 
such  trustee  in  good  faith  and  at  the  instance 
of  a  majority  of  the  second  mortgage  bondhold- 
ers, will  prevent  a  subsequent  appeal  in  the 
name  of  the  trustee  by  others  of  such  bondhold- 
ers who  were  not  parties  to  the  suit,  and  de- 
clined to  contribute  to  the  cost  of  the  litigation. 
— Elwell  V.  Fosdick,  134  U.  S.  500,  10  S.  Ct. 
098,  33  L.  Ed.  998. 

V.  PRESENTATION    AND    RESERVA- 
TION IN   LOWER  COURT   OF 
GROUNDS   OF  REVIEW. 


Bankruptcy  proceedings,  see  Bankruptcy, 

45& 
Criminal  prosecutionB,  see  Criminal  Law,  <^ 

1029-1043. 
Practice  peculiar  to  federal  courts,  see  Courts, 

^=^356. 
Time  and  manner  of  raising  federal  question  in 

state  court  for  purpose  of  review  in  United 

States  Supreme  Court,  see  Courts,  ^=»396. 

<A)  ISSUES  AND  QUESTIONS  IN  LOWER 

COURT. 

^s»169.  Neeessitj     of     presentatiom     la 
seneraL 

See  2  Cent  Dig.  App.  ft  B.  ||  1018-1034. 

It  is  too  late,  on  error  from  the  United 
States  supreme  court  to  a  stat^  supreme  court, 
to  bring  in  question  for  the  first  time,  as  a 
basis  for  federal  jurisdiction,  the  fact  that  the 
mining  location  in  question  followed  in  its 
length  the  course  of  the  vein,  or  that  the  side 
lines  were  substantially  parallel  with,  and  the 
end  lines  at  right  angles  to,  the  vein.— Quimby 
V.  Boyd,  128  U.  S.  488,  9  S.  Ct  147,  32  L.  Ed. 
602. 

The  question  of  the  incompetency  of  a  plain- 
tiff corporation  to  do  business  in  the  territory 
of  Montana,  for  want  of  compliance  with  a  ter- 
ritorial law,  cannot  be  considered  on  appeal,  un- 
less it  is  set  up  in  the  pleadings  in  the  court 
below.— Dahl  v.  Montana  Copper  Co.,  132  U.  S. 
264,  10  S.  Ct  97,  33  Lu  Ed.  325. 

The  supreme  court  has  not  jurisdiction  to 
review  a  judgment  of  the  highest  court  of  a 
state,  on  the  ground  that  thereby  a  state  statute 
is  so  construed  as  to  impair  the  obligation  of  a 
contract,  where  no  objection  to  the  constitution- 
ality of  such  statute  was  taken  in  the  courts  of 
the  state.— Morrison  v.  Watson,  154  U.  S.  Ill, 
14  S.  CI.  995.  38  L.  Ed.  927. 

A  question  not  raised  in  the  trial  court  will 
not  be  considered  on  appeal. — De  Rodriguez  v. 
Vivoni,  26  S.  Ct  475,  201  U.  S.  371,  50  L.  Ed. 
792. 

A  contention  not  made  in  the  circuit  court 
will  not  be  reviewed  by  the  federal  Supreme 
Court — Virtue  v.  Creamery  Package  Mfg.  Co., 
33  S.  Ct.  202,  227  U.  S.  8,  57  L.  Ed.  393,  af- 
firming judgment  179  F.  115,  102  C.  C.  A.  413. 

#=:»170.  Nature  or  snbjeot-matter  of  is- 
sues or  questions. 
See  1  Cent  Dig.  App.  ft  B.  ||  1035-1062,  1099,  1100. 

On  a  writ  of  error  to  reverse  a  judgment 
rendered  against  a  collector  of  customs  for  the 


recovery  of  duties  paid  under  protest,  the  qne8« 
tion  as  to  whether  the  articles  were  subject  to 
some  other  rate  of  duty  than  the  one  paid 
cannot  be  raised  in  the  supreme  court,  where 
it  was  not  raised  on  the  trial  in  the  court  below. 
—Badger  v.  Ranlett  &  Co.,  106  U.  S.  255,  1  S. 
Ct  346,  27  li.  Kd.  194. 

The  general  rule  that  a  judgment  will  not 
be  reviewed  on  a  ground  not  presented  in  the 
court  below  does  not  apply  to  raising  a  question 
as  to  the  repeal  of  portions  of  the  statute 
upon  which  the  judgment  is  based. — ^Fourth 
Nat  Bank  v.  Francklyn,  120  U.  S.  747,  7  S.  Ct. 
757,  30  L.  Ed.  825. 

Whether,  under  Rev.  St  I  2297,  providing 
that  proof  of  abandonment  is  to  be  made  out  to 
the  satisfaction  of  the  register  of  the  land  of- 
fice, the  receiver  of  the  land  office  may  validly 
take  part  in  such  inquiry  in  the  land  office,  will 
not  for  the  first  time>  be  considered  on  appeal 
in  a  suit  to  set  aside  the  patent  for  the  land 
in  dispute  before  the  land  office.— Carr  ▼.  Fife, 
156  U:  S.  494, 15  S.  Ct  427,  39  Lw  Ed.  50& 

A  judgment  dismissing  a  complaint  against 
an  internal  revenue  collector  to  recover  the 
amount  of  a  tax  alleged  to  have  been  unlaw- 
fully exacted  may  be  reversed  at  the  cost  of 
the  plaintiff  in  error,  although  the  only  con- 
tention on  his  part  was  that  the  statute  under 
which  the  tax  was  collected  was  unconstitu- 
tional^ while  the  court  holds  that  it  was  con- 
stitutional, where  it  appears  that  the  tax  was 
computed  at  an  excessive  amount  by  reason  of 
an  erroneous  construction  of  the  law. — Murdock 
T.  Ward,  20  S.  Ct  775,  178  U.  S.  139,  44  U 
Ed.  1009. 

^s»171.  Nature    and   tlieorj   of   eause* 

See  2  Cent  Dig.  App.  A  B.  SS  1053-1063,  1066.  106^ 
1161-U66. 

The  objection  that  decrees  were  rendered 
upon  petition  only,  whciLtbey  should  have  been 
rendered  upon  a  supplemental  bill  or  cross-bilL 
or  a  bill  in  that  nature,  when  not  raised  until 
after  a  decision  rendered,  is  too  late.— Coburn 
V.  Cedar  VaUey  Land  &  Cattle  Co.,  l')8  U.  S. 
196,  11  S.  Ct  258,  34  L.  Ed.  876,  affirming  de- 
crees (C.  C.)  29  F.  584. 

In  an  action  against  a  railroad  company 
for  damage  to  cattle  during  transportation, 
where  both  parties  at  the  trial  have  accepted 
the  value  of  the  cattle  at  their  ultimate  destina- 
tion as  the  basis  upon  which  the  damages  are 
to  be  computed,  defendant  cannot  contend  on 
appeal  that  the  true  basis  of  damages  was  the 
value  of  the  cattle  as  they  were  delivered  at  the 
terminus  of  its  road. — New  York,  L.  B.  &  W.  IL 
Co.  V.  Estill,  147  U.  S.  591,  13  S.  Ct  444,  37 
L.  Ed.  292.  modifying  judgment  Estill  v.  New 
York,  L.  E.  &  W.  R.  Co.  (O.  C.)  41  F.  849l 

Objection  that  complaint  in  an  action  did 
not  sufficiently  charge  negligence  causing  ac> 
cident  is  not  available  on  appeal,  where  the 
case  was  tried  on  the  theory  that  such  negli* 
gence  was  within  the  issues.— San  Juan  Light' 
&  Transit  Co.  v.  Requena,  32  S.  Ct  399,  224 
U.  S.  89,  56  L.  Ed.  680. 

Directors  of  a  national  bank,  in  action  for 
attesting  a  false  report  of  its  condition,  in  re- 
liance on'  which  plaintiff  purchased  stock,  can* 
not  urge  on  appeal  that,  if  the  action  below  had 
not  been  based  on  deceit  instead  of  a  violation 
of  the  national  bank  act,  they  would  not  have 
been  found  liable,  where  action  was  tried  on 
the  theory  that  knowledge  of  falsity  of  the 
representations  must  be  shown,  and  their  de- 
fense was  that  the  national  bank  act  had  not 
been  violated.— Thomas  v.  Taylor,  32  S.  Ct  403, 
224  U.  S.  73,  56  L.  Ed.  673. 

A  judgment  cannot  be  reversed  on  sugges- 
tion that  on  some  other  theory  at  the  trial  ev- 
idence might  have  been  introduced  which  might' 
have  changed  the  result— id. 
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The  objection  by  dcmxirrer  and  later  by  an- 
swer that  an  adequate  remedy  can  be  had  at 
law  ia  available,  if  well  founded.  In  tho  Circuit 
Court  of  Appeals  to  prevent  a  decree  against 
defendajats  there. — Singer  Sewing  Mach.  Co.  y. 
Benedict,  33  S.  Ct  942,  229  U.  S.  481,  57  L. 
Ed.  1288,  affirming  decree  179  F.  628, 103  C.  O. 
A.  186. 

^s>17Z.  Oroumda  of  aotlom  or  relief. 
Bee  S  Cent.  Dig.  App.  ft  B.  If  1070-1078. 

An  objection  to  a  decree,  that  it  was  made 
in  the  complainant's  favor  on  grounds  not  stat- 
ed in  his  bill,  cannot  be  raised  for  the  first 
time  on  appeal,— Wasatch  Min.  Co.  v.  Crescent 
Min.  Co.,  148  U.  8.  293,  13  S.  Ct.  600,  37  L.  Ed. 
454. 

A  prayer  for  general  relief  is  abandoned 
where  no  right  to  other  than  the  specific  re- 
Hef  prayed  for  was  brought  to  the  attention 
either  of  the  federal  District  Court  of  orig- 
inal jurisdiction  or  the  Circuit  Court  of  Ap- 
peals.—Hull  V.  Burr,  34  S.  Ct.  892,  234  U.  S. 
712,  58  L.  Ed.  1557,  affirming  decree  207  F. 
543,  125  C.  C.  A.  221,  which  denies  rehefiring 
206  F.  1,  124  C.  C.  A.  135. 

4&=»173.   Oronsda   of  defense   or   opposi* 


Be  2  Cant.  Dig,  App.  A  B.  ft  1079-1089.  1091-1093. 
•rl098,  1101-1120;  24  Cent.  Dig.  Fraud.  Conv.  $ 
;  S3  Gent.  Dig.  Lim.  of  Aet  I  787. 

A  defense  cannot  be  made  for  the  first  time 
in  the  appellate  court— Morrill  v.  Jones,  106 
U.  S.  466,  1  S.  Ct.  423,  27  L.  Ed.  267;  Canal 
&  C.  S.  R.  Co.  V.  Hart,  114  U.  S.  654,  5  S.  Ct 
1127,  29  L.  Ed.  226. 

Where  the  objection  that  the  contract  sued 
on  was  ultra  vires  was  not  pleaded,  nor  in  any 
way  brought  to  the  notice  of  the  court  below, 
the  defendant  is  not  entitled  to  avail  himseli 
of  it  upon  a  writ  of  error.—Pullman's  Palace- 
Car  Co.  V.  Central  Transp.  Co.,  139  U.  S.  62,  11 
&  Ct  489,  35  L.  Ed.  69. 

Objections  that  a  bill  asks  a  form  of  relief 
inconsistent  with  the  terms  of  the  contract  al- 
leged, cannot  be  raised  first  on  appeal.— Wa- 
satch Min.  Co.  V.  Crescent  Min.  Co.,  148  U.  S. 
298.  13  S.  Ct  600,  37  L.  Ed.  454. 

Where  a  partner,  who  has  the  legal  title  to 
an  undivided  part  of  land  belonging  to  the  firm, 

fives  a  mortgage  on  such  part  to  secure  a 
rm  debt,  and  all  the  land  is  afterwards  sold 
nnder  execution  issued  on  a  subsequent  judg- 
ment against  the  firm  and  the  other  partner, 
who  held  title  to  the  other  part  of  the  land, 
in  an  action  by  the  mortgagee  to  enjoin  the 
pnrchaaer  in  possession  from  cutting  timber  on 
the  land,  and  for  an  accounting  for  timber  cut, 
the  defense  that  the  mortgage  was  invalid  as  to 
creditors  of  the  firm,  because  it  was  for  a  long 
time  withheld  from  record,  cannot  be  made  for 
the  first  time  in  the  supreme  court.— McGahan 
V.  National  Bank  of  Rondout,  156  U.  S.  218, 
15  S.  Ct  347,  39  L.  Ed.  403. 

An  alleged  statutory  limitation  barring  the 
right  to  recover  under  a  tax  deed  cannot  be 
relied  on  in  an  appellate  court  if  it  was  not 
set  up  in  the  answer,  or  in  any  way  raised  in 
the  court  below.— Bardon  v.  Land  &  Kiver  Imp. 
Co.,  157  U.  S.  327,  15  S.  Ct  650,  39  L.  Ed. 
719,  affirming  decree  Land  &  River  Imp.  Co. 
V.  Bardon  (C.  C.)  45  F.  706. 

A  judgment  was  recovered  in  a  federal  cir- 
cuit court  upon  a  note,  although  the  record 
failed  to  show  diverse  citizenship  of  the  par- 
ties. Upon  this  judgment  garnishment  proceed- 
ings were  instituted,  and  the  judgment  creditor 
averred  therein  that  she  was  a  citizen  of  Illi- 
nois, and,  as  such,  had  obtained  the  judgment 
against  the  defendant,  as  a  citizen  of  Michigan. 


This  averment  was  not  traversed.  Held,  that 
upon  an  appeal  the  fact  must  be  deemed  con- 
clusively established,  and  defendant  could  not 
then  be  heard  to  object,  for  the  first  time,  that 
the  judgment  was  void  for  want  of  jurisdic- 
tion.—Cutler  V.  Huston,  158  U.  S.  423,  15  S. 
Ct  868,  39  L.  Ed.  1040. 

The  objection  that  there  was  an  adequate 
remedy  at  law  where  a  common  carrier  refused 
to  accept  iAterstate  shipments  of  intoxicating 
liquors  comes  too  late  when  first  made  on  ap- 
peal.—(1912)  Louisville  &  N.  R.  Co.  v.  F.  W. 
Cook  Brewing  Co^  32  S.  Ct  189,  223  U.  S. 
70,  56  L.  Ed.  355,  affirming  judgment  (1909) 
172  F.  117,  96  C.  C.  A.  322,  40  L.  R.  A.  (N. 
S.)  798. 

^=»174.  Capaolty  or  rigrlit  to  sue  or  de- 
fend. 

8e«  1  Cent  Dig.  App.  A  B.  H  1093,  1094,  1121-1132 : 
12  Cent  Dig.  Corp.  §  2136. 

In  a  suit  by  the  United  States  to  annul  a 
patent  to  lands  granted  in  aid  of  a  railroad 
company,  on  the  gronmd  that  mineral  lands  are 
included  thereunder,  the  objection  that  there 
is  no  sufficient  evidence  that  the  suit  was  in- 
stituted under  the  authority  of  the  attorney 
general,  if  not  raised  below,  will  not  be  consid- 
ered on  appeal,  where  the  copy  of  the  order  of 
the  attorney  gettieral  directing  the  district  at- 
torney to  bring  suit  is  filed  on  argument  in  the 
supreme  court — Western  Pac.  R.  Co.  v.  Unit- 
ed States,  108  U.  S.  510,  2  S.  Ct.  802,  27  L.  Ed. 
806. 

Where  plaintiff  sues  in  a  federal  court  in  his 
individual  name,  **ln  his  capacity  as  president" 
of  a  national  bank,  and  it  appears,  on  an  in- 
spection of  the  whole  record,  that  the  suit  was 
treated  by  both  parties  as  the  suit  of  the  bank, 
defendant  will  not  be  allowed,  on  appeal,  in 
order  to  defeat  the  jurisdiction,  to  assert  for 
the  firpt  time  that  plaintiff,  and  not  the  bank, 
was  the  complainant  in  the  cause. — Fortier  v. 
New  Orleans  Nat.  Bank,  112  U.  S.  439,  5  S.  Ct 
234,  28  L.  Ed.  764. 

In  a  contest  as  to  the  ownership  of  mineral 
lands,  an  objection  that  plaintiffs  are  not  citi- 
zens of  the  United  States,  if  not  taken  below 
where  it  can  be  met  at  once,  will  be  held  to  be 
waived.— O'Reilly  v.  Campbell,  116  U.  S.  418, 
6  S.  Ct  421,  29  L.  Ed.  669. 

The  objection  that  the  trustee  in  bankrupt- 
cy had  no  right  to  attack  the  validity  of  a 
chattel  mortgage  given  by  the  bankrupt,  because 
it  did  not  appear  that  he  represented  any  but 
simple  contract  creditors,  is  too  late  to  be  avail- 
able on  a  writ  of  error  from  the  federal  Su- 
preme Court  to  a  state  court,  when  the  point 
was  not  made  in  the  trial  court.  Judgment, - 
VoUkommer  v.  Prank  (1905)  95  N.  Y.  S.  324, 
107  App.  Div.  594,  affirmed.- Frank  v.  VoU- 
kommer, 27  S.  Ct  596,  205  U.  S.  521,  51  L.  Ed. 
911. 

^s»176.  Faota   admitted  or  ooneeded  In 
lower  oovrt* 

See  2  Cent  Dig.  App.  ft  B.  |  1066;    44  Cent  Dig. 
Stip.  I  82. 

A  fact  assumed  as  true  in  the  trial  court 
cannot  be  contested  in  the  appellate  court. — 
Brown  v.  Gumey,  26  S.  Ct  509,  201  U.  S.  184, 
50  L.  Ed.  717. 


(B)  OBJECTIONS  AND  MOTIONS,  AND 
RULINGS  THEREON. 

Criminal  prosecution,  see  Criminal  Law,  ^=s> 
1029-1039,  1043. 

Petition  for  cancellation  of  naturalization  cer- 
tificate, see  Aliens,  ^=:»71^. 


TUs  Digest  is  eoatpiled  on  the  Key^Nnmber  System.   For  ezplanatloii,  see  pase  iii. 
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^=:>1S1*  Neoessity  of  olijeotionfl  in  8«n-  | 
eral. 

•  See  2  Cent  Dig.  App.  A  E.  8fi  U41-U51,  U67.  U58, 
1160. 

Where  no  objection  is  made  to  the  proof  of 
a  claim  as  presented  to  a  master  in  chancery 
when  presented,  a  decree  allowing?  the  claim 
will  not  be  reviewed  on  appeal. — Indiana  South. 
R.  Co.  V.  Liverpool,  L.  &  G.  Ins.  Co.,  109  U. 
S.  168,  3  S.  Ct.  108,  27  L.  Ed.  895. 

Rulings  not  objected  to  at  the  trial  can- 
not be  complained  of  on  appeal. — Wood  v.  A. 
Wilbert's  Sons  Shingle  &  Lumber  Co.,  33  S. 
Ct.  125,  226  U.  S.  384,  57  L.  Ed.  264. 

^=»182.   Nature  or  form  of  romedy. 

See  2  Cent.  Dig.  App.  ft  B.  {{  1161-1165,  1179-1183. 

^=:>183.  —  ObJeotioiM  in  goner aL 

See  2  Cent.  Dig.  App.  &  E.  (8  1161-U65. 

The.  objection  that  possession  and  working 
of  mining  claims  in  the  Philippine  Islands  for 
the  time  required  under  act  July  1,  1902  (32 
Stat.  703,  c.  1369)  §  45,  to  establish  a  right  to 
patent,  will  not  support  a  suit  to  enjoin  setting 
up  title  or  interfering  with  the  same,  comes  too 
late  after  a  trial. — Reavis  v.  Fianza,  30-  S.  Ct. 
1,  215  U.  S.  16.  54  L.  Ed.  72. 

^=^184.  —  Remedy  at  law  or  in  eqnity. 

See  2  Cent  Dig.  App.  ft  EL  §§  U49.  1150,  1179-1183. 

Decrees  granting  injunctions  will  be  revers- 
ed where  a  court  ot  equity  had  no  jurisdiction 
in  the  premises,  though  the  question  was  raised 
for  the  first  time  on  appeal.— Allen  v,  Pullman's 
Palace-Car  Co.,  139  U.  S.  658,  11  S.  Ct.  682, 
35  L.  Ed.  303. 

Where  defendant  goes  to  trial  before  a  jury 
on  the  facts  of  a  case  involving  ^fraud,  and  lets 
it  proceed  to  judgment  without  any  attempt  to 
assert  the  equitable  character  of  the  •  suit,  he 
cannot  raise  the  objection  in  the  supreme  court, 
for  the  first  time,  that  the  matter  of  plaintiff's 
demand  is  one  of  equitable  cognizance  in  the 
federal  courts.— Burba njt  v.  Bigelow,  154  U.  S. 
558,  14  S.  Ct.  1163,  19  L.  Ed.  51. 

The  defense  that  complainant  in  a  bill  to 
restrain  the  enforcement  of  municipal  ordi- 
nances reducing  street  railway  fares  as  impair- 
ing contract  obligations  has  a  plain  and  ade- 
quate remedy  at  law  will  not  be  recognized  on 
appeal,  where  from  the  averments  of  the  bill 
it  appears  that  the  enforcement  of  such  ordi- 
nances might  result  in  a  multiplicity  of  suits 
or  in  harassing  or  expensive  litigation,  and 
might  impair  complainant's  ability  to  renew  or 
extend  its  mortgage  indebtedness,  or  so  reduce 
its  income  as  seriously  to  imperil  its  solvency, 
—especially  if  no  objection  was  taken  to  the 
jurisdiction  of  a  court  of  equity  over  the  sub- 
ject-matter at  any  stage  of  the  litigation,  or  in- 
.sisted  upon  at  the  hearing  before  the  appellate 
court.— City  of  Detroit  v.  Detroit  Citizens'  St. 
Ry.  Co.,  22  S.  Ct.  410,  184  U.  S.  368,  46  U 
Ed.  592. . 

^=:>185.   Orsanisation  and  Jnriadiotion  of 
lo'wer  oonrt. 

See  2  Cent.  Dig.  App.  ft  B.  Sfi  1166-1176,  1376;  30 
Cent.  Dig.  Judgm.  S  64. 

The  absence  of  averments,  in  a  bill  in  a 
Circuit  Court  of  the  United  States,  showing 
that  the  jurisdictional  amount  was  in  dispute, 
is  not  available  on  an  appeal  to  the  Supreme 
Court  of  the  United  States,  which  raises  the 
question  of  the  jurisdiction  of  the  lower  court 
on  another  ground,  where  no  objection  to  the 
omiHBion  of  such  allegations  was  made  in  that 
court. -Giles  v.  Harris,  23  S.  Ct  639,  189  U. 
S.  475,  47  L.  Ed.  909. 

^=>187.  Parties. 

See  2  Cent.  Dig.  App.  ft  B.  88  1184-1189;  24  Cent 
Dig.  Fraud.  Conv.  8  993;  37  Cent  Dig.  Parties,  88 
167,   169.  170,  171,  175.  177. 

Where  the  joinder  of  a  certain  plaintiff  was 
unnecessarj,  and  perhaps  improper,  but  was  not 


objected  to,  by  demurrer  or  otherwise,  in  the 
court  below,  it  affords  no  ground  for  refusing 
relief.— Hayes  v.  Pratt.  147  U.  S.  557,  13  S. 
Ct  503,  37  L.  Ed.  279. 

A  suggestion  as  to  want  of  parties  below, 
made  after  final  judgment,  is  not  available  on 
appeal  when  that  suggestion  conflicts  with  the 
issues  as  made  up  and  upon  which  the  case 
is  tried,  and  which,  if  the  suggestion  be  correct, 
will  involve  reversing  the  judgment  at  the  re- 
quest of  appellants  because  of  deceit  practiced 
by  them  upon  the  courts  below.  Judgment 
(1906)  85  P.  259,  16  Okl.  131,  affirmed.-South- 
ern  Pine  Lumber  Co.  v.  Ward,  28  S.  Ct.  239, 
208  U.  S.  126,  52  L.  Ed.  420. 

An  objection  to  joining  a  prosecuting  at- 
torney and  the  Secretary  of  State  as  parties 
defendant  in  the  same  bill  will  not  be  con- 
sidered in  an  appellate  .court,  where  no  such 
objection  was  specially  taken  below. — (1010) 
Hemdon  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  30 
S.  Ct  633,  218  U.  S.  135,  54  L.  Ed:  970 ;  (1910) 
Swanger  v.  Atchison.  T.  &  S.  F.  Ry.  Co.,  30  S. 
Ct  639,  218  U.  S.  159,  54  U  Ed.  978.  Affirm- 
ing decree  (C.C.  1908)  Chicago,  R.  I.  &  P.  Ry. 
Co.  ▼•  Swanger,  157  F.  783. 

An  objection  that  the  vendee  in  a  contract 
for  the  sale  of  real  property  is  not  made  a  par- 
ty to  a  suit  for  specific  performance  by  a 
person  to  whom  she  afterwards  contracted  to 
sell  the  land  is  not  available  td  defeat  the  suit, 
especially  when  first  raised  on  appeal,  since 
such  vendee  had  no  real  interest  in  the  suit, 
and  the  vendor  was  put  in  mo  danger  by  the 
decree. — (1011)  Lenman  v.  Jones,  32  S.  Ct 
18,  222  U.  S.  51,  56  L.  Ed.  89,  affirming  de- 
cree (1909)  33  App.  D.  O.  7. 

^s»189.  Motions    and    other    incidental 
and   collateral   proceedings. 

See  2  Cent  Dig.  App.  ft  E.  8S  1153-1154H.  1206-1215; 
1  Cunt  Dig.  Abate.  &  R.  8,357. 

The  objection  that  a  federal  Circuit  Court, 
on  motion  to  remand  a  cause  to  the  state  court 
whence  it  had  been  removed,  should  not  have 
determined,  upon  affidavits,  the  question  of  the 
good  faith  of  the  plaintiff  in  suing  jointly  in 
tort  a  resident  employ^  and  his  nonresident  em- 
ployer, is  not  open  to  the  plaintiff  in  error, 
who  made  no  objection  to  the  consideration  of 
affidavits  in  support  of  the  petition  for  the  re- 
moval, and  himself  filed  a  counter  affidavit. — 
Wecker  v.  National  Enameling  &  Stamping  Co., 
27  S.  Ct  184,  204  U.  S.  176,  51  L.  Ed.  430,  9 
Ann.  Cas.  757. 

^s»191.  Pleading. 

See  2  Cent  Dig.  App.  ft  E.  88  1221-1247,  1489.  1490; 
24  Cent  Dig.  Fraud.  Conv.  8  993. 


—  Objections    to    declaration, 
complainty  or  petition. 

See  2  Cent  Dig.  App.  4k  E.  88  1226-1238,  1240;  11 
Cent  Dig.  Corp.  8  825;  17  Cent  Dig.  Eject  88  407. 
413;  24  Cent  Dig.  Fraud.  Conv.  8  993;  39  Cent  Dig. 
Plead.  88  1355-1374. 

When  the  declaration  fails  to  state  a  cause 
of  action,  and  clearly  shows  that,  ul>on  the  case 
as  stated,  the  plaintifit  cannot  recover,  the  de- 
fendant, upon  his  demurrer  bein^  overruled,  may 
answer  upon  leave,  and  go  to  trial,  without  los- 
ing the  right  of  having  his  demurrer  heard  on 
appeal.— Teal  v.  Walker,  111  U.  S.  242,  4  S. 
Ct.  420,  28  L.  Ed.  415. 

Where  the  attention  of  the  trial  court  was 
not  called  to  any  particular  in  which  a  declara- 
tion was  deemed  insufficient  as  against  a  par- 
ticular defendant,  that  point  cannot  be  raised 
on  writ  of  error. — George  A.  Fuller  Co.  v.  Mc- 
Closkey,  33  S.  Ct  471,  228  U.  S.  194,  57  L. 
Ed.  795,  affirming  judgment  35  App.  D.  C.  595. 

Omission  from  petition  in  action  of  debt  by 
the  United  States  to  recover  penalty  for  violat- 
ing Contract  Labor  Provisions  of  Act  Feb.  20, 
11K)7,  §  4,  of  any  allegation  that  the  acts  were 
knowingly  done^  is  not  ground  for  reversal  of 
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judgment  in  favor  of  tbe,  goyernmentt  where  de- 
fect was  not  pointed  out  in  the  trial  court. — 
Grant  Bros.  Const.  Co.  v.  United  States,  34  S. 
Ct.  452,  232  U.  S.  647.  58  L.  Ed.  776,  affirm- 
ing judgment  114  P.  955,  13  Ariz.  388. 


Objections    to   plea    or   am* 
rev,  or  to  aiibseqnent  plead- 
insa. 

See  2  Cent.  Dig.  App.  A  B.  fiS  1241-1246;    89  Cent 
Dig.  Plead.  »  1375-1394.  1397-1407. 

The  objection  that  there  was  no  replica- 
tion to  the  answer  cannot  be  raised  for  the  first 
time  in  supreme  court.— Argentine  Min.  Co.  y. 
Terrible  Min.  Co.,  122  U.  S.  478,  7  S.  Ct  1356, 
30  L.  Ed.  1140. 

The  objection  that  plaintiff  in  his  replica- 
tion failed  to  plead  rescission  of  the  contract 
would,  if  demurred  to,  be  curable  by  amend- 
ment, and  could  not,  in  a  court  of  error,  operate 
to  invalidate  the  trial  below.— Ankeny  v.  Clark, 
148  U.  S.  345,  13  S.  Ct  617,  37L.  Ed.  475,  af- 
firming judgment  20  P.  583,  1  Wash.  St  540. 

An  objection  that  a  replication  set  up  mat- 
ter which  was  a  departure  from  the  original 
cause  of  action  cannot  be  taken  by  defendant  on 
appeal,  when  he  failed  to  raise  the  question  by 
demurrer  or  motion  below,  but,  on  the  contrary, 
agreed  to  a  change  of  venue  after  the  j)lead- 
ings  had  been  perfected,  entered  into  a  stip- 
ulation as  to  the  facts,  and  went  to  trial  on  the 
issues  as  made  up. — la. 

Where  the  answer  seeks  affirmative  relief, 
and  it  is  treated  by  the  parties  and  proceeded 
on  by  the  court  as  equivalent  to  a  cross-plead- 
»  ing,  it  cannot  be  objected  for  the  first  time  on 
api)eal  that  defendant  should  have  filed  a  cross- 
bilL-Perego  y.  Dodge,  163  U.  S.  160,  16  S. 
Ct.  971,  41  L.  Ed.  113. 

The  objection  that  a  surety  should  have 
set  up  as  an  affirmative  defense  by  plea  or  an- 
swer, and  not  by  demurrer,  the  fact  that  such 
changes  were  made  in  his  principal's  contract 
as  woold  release  the  surety,  if  made  without 
his  consent,  cannot  be  urged  on  appeal,  where 
the  declaration  set  out  the  original  and  sup- 
plemental contracts,  and  contained  no  averments 
that  the  surety  had  knowledge  of  or  consented 
to  the  changes  made  by  the  supplemental  con- 
tract and  no  leave  to  amend  was  asked  when 
the  demurrer  was  sustained. — United  States  v. 
Freel,  22  S.  Ct  875,  186  U.  S.  309,  46  L.  Ed. 
1177. 

Objection  that  answer  in  action  on  official 
bond  of  receiver  was  an  insufficient  denial,  un- 
der Mills'  Ann.  Code  Colo.  §56,  cannot  be  first 
raised  on  appeal.— (1912)  Campbell  v.  United 
States,  32  S.  Ct  398,  224  U.  S.  99,  56  L.  Ed. 
684.  reversing  judgment  (1909)  United  States 
v.  Campbell,  170  F.  318,  95  C.  C.  A.  114. 

Objection  that  plaintiff  had  failed  to  file 
replication  after  plea  of  res  judicata  was  held 
to  be  a  correct  plea  cannot  be  first  urged  in 
federal  Supreme  Court,  where  such  plea  wa^ 
considered  and  decided  by  both  courts  below. — 
TroxeU  v.  Delaware,  U  &  W.  R.  Co.,  33  S.  Ct 
274,  227  U.  S.  434,  57  L.  Ed.  586,  reversing 
judgment  Delaware,  L.  &  W.  R.  Co.  y,  Trox- 
eU, 200  F.  44,  118  C.  C.  A.  272. 

^=»197.  ^—  Varianoe, 

See  39  Cent  Dig.  Plead.  H  1428-1441. 

In  an  action  to  charge  the  creditor  of  a 
mining  corporation  on  his  oral  promise  to  pay 
the  salary  of  its  manager,  the  fact  that  the 
count  was  on  an  original  employment  by  him, 
in  1873,  while  the  proof  showed  that  the  orig- 
inal employment  was  by  the  company,  and  the 
promise  by  the  creditor  was  in  1874,  cannot 
avail  the  creditor  on  appeal,  when  he  made  no 
objection  on  tlfis  ground  to  the  testimony  at  the 
trial.— Davis  v.  Patrick,  141  U.  S.  479,  12  S. 
Ct  58.  35  L.  Ed.  826. 


An  objection  that  evidence  of  special  dam- 
ages was  admitted,  notwithstanding  there  were 
no  allegations  of  special  damage  in  the  declara- 
tion, will  not  be  considered  on  appeal,  where 
such  specific  objection  was  not  made  below. — 
Boston  &  A.  R.  Co.  v.  O'Reilly,  158  U.  S.  334, 
15  S.  Ct  830,  39  L.  Ed.  1006. 

^:»198.   Reference  of  cause  or  question. 

See  2  Cent.  Dig.  App.  4b  E.  {9  1248-1250. 

Civ.  Code,  IS  221,  229,  provide  for  a  refer- 
ence upon  the  written  consent  of  the  parties. 
Held  that,  where  no  written  consent  was  given, 
objection  cannot  be  first  made  on  appeal.— Dun- 
dee Mortgage  &  Trust  Inv.  Co.  v.  llughes,  124 
U.  S.  157,  8  S.  Ct.  377,  31  L.  Ed.  357. 

^=»199*  Proceedings  preliniinary  to  trial 
or  hearing;. 

See  2  Cent  Dig.  App.  ft  E.  SS  1148-1150.  1152,  1156. 

Where  the  defendant  was  compelled  to  pro- 
ceed with  the  trial,  but  made  no  objection  to 
a  trial  on  the  ground  that  the  issues  were  not 
fully  made  up,  he  must  be  deemed  to  have  waiv- 
ed said  objection. — J.  S.  Keator  Lumber  Co.  v. 
Thompson,  144  U.  S.  434,  12  S.  Ct  669,  36  L. 
Ed.  495. 

^=»201.  Mode   and   conduct   of   trial   or 
hearing;. 

See  2  Cent.  Dig.  App.  ft  E.  89  U49,  1251-1256;  46 
Cent.  Dig.  Trial,  9  84. 

On  appeal  in  condemnation  proceedings^ 
where,  in  a  colloquy  with  counsel,  the  court 
may  have  suggested  that  the  prospective  profits 
of  the  business  injured  were  too  remote  to  be 
considered,  a  failure  to  request  a  specific  charge 
on  that  question  was  a  waiver  of  any  possible 
error  therein. — Backus  y.  Fort  St.  Union  Depot 
Co.,  18  S.  Ct  445,  169  U.  S.  557,  42  L.  Ed.  853. 

^=»202.  ETidence  and  witnesses. 

See  2  Cent  Dig.  App.  ft  B.  99  1064,  1268-1289. 

^=>203.  —  In  general. 

See  2  Cent  Dig.  App.  ft  E.  9  1064;  16  Cent.  Dig. 
Depositions.  $339;  50  Cent  Dig.  Witn.  99  190,  536. 
727.  728. 

An  exception  that  the  master  refused  to 
suppress  certain  depositions,  an<)  treated  the 
testimony  as  competent,  and  relied  on  it  in 
making  his  findings,  is  unavailing,  where  it  does 
not  appear  by  the  record  that  any  objection 
was  made  before  the  master  to  that  testimony, 
or  that  any  motion  was  made  before  him  to 
suppress  such  depositions,  or  that  any  motion 
was  made  before  the  court  to  suppress  them.— 
Goodwin  v.  Fox,  129  U.  S.  601,  9  S.  Ct.  867, 
32  L.  Ed.  805. 

On  appeal  from  a  territorial  court  in  a 
suit  tried  without  a  jury,  where  no  question  is 
made  as  to  the  admission  or  exclusion  of  evi- 
dence, the  only  question  for  determination  is 
whether  the  decree  is  sustained  by  the  find- 
ings of  fact  Decree,  De  Cordova  v.  Korte, 
41  P.  526,  7  N,  M.  (Gild.)  678,  affirmed.— 
NflPflrlin  v.  De  Cordoba,  19  S.  Ct  35,  171  U. 
S.  638,  43  L.  Ed.  315. 

^=>204.  —  Admission   of   evidence. 

See  2  Cent.  Dig.  App.  ft  E.  99  1149.  1258-1272.  1274- 
1278.  1280.  1569:  S3  Cent.  DiR.  Mai.  Pros.  9  177 :  46 
Cent.  Dig.  Trial,  9  172 :    60  Cent.  Dig.  Witn.  9  784. 

Evidence  not  being  objected  to  when  offer- 
ed, an  exception  afterwards  taken  to  it  will 
not  be  entertained.— Teal  v.  Bilby,  123  U.  S. 
572,  8  S.  Ct.  239,  31  L.  Ed.  263. 

Where  the  admission  in  evidence  of  certain 
copies  of,  executions,  instead  of  the  originals, 
was  not  objected  to  at  the  time,  it  cannot  be 
objected  to  on  appeal.— Beebe  v.  United  States, 
161  U.  S.  104,  l6  S.  Ct  532,  40  L.  Ed.  633. 

No  question  is  presented   to  an  appellate 
court  with  respect   to  the  admissibility  of  the 
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testimony  of  a  physician  Appointed  by  the  trial 
court  in  a  negligence  action  to  examine  the 
plaintifif  in  order  to  ascertain  his  present  con- 
dition, where  such  appointment  was  made  with 
the  consent  of  counsel,  and  the  witness  subse- 
quently testified  without  objection.— Herencia 
V.  Guzman,  31  S.  Gt.  135,  219  U.  S.  44.  55  L. 
Ed.  81. 

It  is  too  late  to  object  for  the  first  time 
in  the  federal  Supreme  Court  to  a  defect  in  the 
documentary  evidence  which  might  have  been 
remedied  below. — Missouri,  K.  &  T.  R.  Co.  v. 
Harriraan  Bros.,  33  S.  Ct.  397,  227  U.  S.  657, 
57  L.  E3d.  690,  reversing  judgment  (Tex.  Civ. 
App.)  Missouri,  K.  &  T.  Ky.  Co.  of  Texas  v. 
Same,  128  S.  W.  932. 


— —  Receptiom  of  evidemoe  and 
examination  of  witnesses. 
Bee  S  Cent.  Dig.  App.  ft  B.  H  1S78,  1288-1289. 

If  it  is  intended  to  raise,  on  a  writ  of  er- 
ror, the  point  that  a  cross-examination  was 
not  responsive  to  an^'thing  elicited  on  the  direct, 
an  objection  must  have  been  talcen  on  that 
ground  at  the  trial.— Burley  v.  German-Ameri- 
can Bank,  111  U.  8.  216,  4  S.  Ct.  341,  28  L. 
Ed.  406. 

The  objection  cannot  be  made  that  certain 
documents  should  not  be  considered,  because 
tiiey  were  not  offered  in  evidence,  where  the 
record  does  not  show  that  any  objection  was 
made  to  the  admission  of  the  evidence,  as  it 
must,  under  rule  13  of  the  United  States  su- 
preme court,  be  deemed  to  have  been  admitted 
by  consent.— Shields  v.  Hanbury,  128  U.  S.  584, 
9  S.  Ct.  176.  32  L.  Ed.  565. 

^s»208.   Snffloienoy  of  evidenoe. 

See  2  Cent.  Dig.  App.  ft  BL  S8  1^90-1808;    M  Cent 
Dig.  Fraud.  Conv.  8  MS. 


— —  In  g:eneral« 

See  2  Cent.  Dig.  App.  &  B.  IS  1290-1298.  1800.  1803: 
24  Ceni  Dig.  Fraud.  Conv.  f  993. 

The  objection  that  there  was  no  evidence 
of  the  particular  damage  for  which  alone  a  re- 
covery was  permitted  by  the  trial  court,  but 
only  evidence  as  to  the  total  damage,  cannot  be 
first  raised  in  an  appellate  court.  Judgment 
(1906)  27  App.  D.  C.  210,  affirmed.— Mercantile 
Trust  Co.  v.  Hensey,  27  8.  Ct.  535.  205  U.  S. 
298,  51  L.  Ed.  811,  10  Ann.  Cas.  572. 

^5»212«  .1^  Direotion   of   irordiot. 

See  2  Cent.  Dig.  App.  ft  E.  S  1302. 

A  judgment  will  not  be  reversed  on  appeal, 
as  not  sustained  by  the  evidence,  where  the  par- 
ty against  whom  it  was  rendered  did  not  ask 
a  peremptory  instruction  for  a  verdict  in  his  be- 
half, but  acquiesced .  in  the  submission  of  the 
case  to  the  jury,  by  asking  for  a  charge  on  cer- 
tain points. — Hartford  Life  &  Annuity  Ins.  Co. 
V.  Unsell,  144  U.  S.  439, 12  S.  Ct.  671,  36  I*  Ed. 
496,  affirming  judgment  Unsell  y.  Hartford  Life 
&  Annuity  Ins.  Co.  (C.  C.)  32  F.  443. 

In  the  absence  of  any  motion  at  the  close  of 
the  evidence  to  direct  a  verdict,  it  will  be  pre- 
sumed that  there  was  sufficient  evidence  to  war- 
rant the  court  in  submitting  the  case  to  the 
jury.— Hansen  v.  Bovd,  161  U.  S.  397,  16  S. 
Ct.  571,  40  L.  Ed.  746,  reversing  judgment  Boyd 
V.  Hanson  (C.  C.)  41  F.  174. 

^=»214.  Instmotions. 

S€«  2  Cent.  Dig.  App.  ft  E.  89  1809-1814. 

^=»215.  -^  Objections   in   seneral* 

See  2  Cent.  Dig.  App.  ft  E.  88  1309-1314;  46  Cent 
Dig.  Trial.   89  683-685.   695. 

The  objection  that  the  trial  court  erred  in 
giving  an  instruction,  because  it  assumed  a  ma- 
terial fact  in  dispute,  is  unavailing,  where  the 
record  does  not  show  that  this  objection  to  the 
instruction  was  taken  in  the  court  below. — 
Gibbs  V.  Consolidated  Gas  Co.  of  Baltimore, 
130  U.  S.  396,  9  S.  Ct.  553,  32  L.  Ed.  979. 


Instmcdons, .  the  giving  or  refusal  of  which 
was  not  excepted  to  on  the  trial,  and  where  the 
attention  of  the  court  was  not  called  to  any- 
thing objectionable  therein,  will  not  be  consid- 
ered on  appeal.— Reagan  v.  Aiken,  138  U.  S. 
109,  11  S.  Ct.  283,  34  L.  Ed.  892. 

The  possibility  that  an  instruction  might  be 
misunderstood  by  the  jury  is  not  ground  for 
reversal,  where  the  matter  was  not  called  to 
the  attention  of  the  trial  court. — Graham  v. 
United  States,  34  S.  Ct.  148,  231  U.  S.  474,  58 
L.  Ed.  319,  affirming  judgment  188  F.  651,  110 
C.  C.  A.  465. 


—  Reqneats     and     failure     ta 
give  instmotions. 

See  46  Cent  Dig.  Trial,  88  627-641.  660,  662-676. 

A  charge  as  to  damaj^es,  in  an  action  for 
death,  held  not  onen  to  objection  on  appeal  that 
it  failed  to  specify  particularly  what  habits  of 
the  deceased  the  jury  was  authorized  to  consider 
where  there  was  no  request  for  a  more  particu- 
lar instruction. — ^Phoenix  By.  Co.  y.  LAndis, 
34  S.  Ct  179,  231  U.  S.  578,  58  L.  Ed.  377, 
affirming  judgments  108  P.  247, 13  Aria.  80,  and 
112  P.  844,  13  Ariz.  279. 

N  The  question  of  the  operation  of  federal 
Employers'  Liability  Act  April  22,  1908,  as 
amended  by  Act  April  5,  1910,  on  the  doctrine 
of  assumption  of  risk,  held  not  to  arise  on  the 
record,  where  there  was  nothing  in  the  excepted 
portion  of  the  charge  relevant  to  the  doctrine 
of  assumption  of  risk,  and  this  question  was 
not  presented  by  any  request  to  charee,  or  rais- 
ed on  motion  for  new  trial,  or  referred  to  in  the 
assignments  of  error. — Southern  By.  Co.  v.  Gadd,    . 

34  S.  Ct  696,  233  U.  S.  572,  58  L.  Ed.  1099,    * 
affirming  judgment  207  F.  277,  125  C.  C.  A.  21. 

An  objection  to  admitting  reports  of  Inter- 
state Commerce  Commission  in  evidence  in  ac- 
tion under  Act  Feb.  4,  1887,  {  16,  as  amended 
by  Act  June  29,  1906,  |  5,  to  recover  damages 
awarded  by  the  Interstate  Commerce  Commis- 
sion, was  waived  where  the  court's  attention 
was  not  directed  to  th*e  subject  when  the  jury 
was  charged. — Meeker  v.  Lehigh  Valley  B.  Co.« 

35  S.  Ct  328,  230  U.  S.  412,  59  L.  Ed.  644, 
reversing  judgment  liehigh  Val.  B.  Co.  y.  Meek- 
er, 211  F.  785,  128  C.  C.  A.  311. 

Charging  the  jury,  in  an  action  under  Em- 
ployers' Liability  Act,  that  on  finding  plaintiff 
guilty  of  contributory  negligence  they  should  re- 
duce his  damages'  proportionally,  held  not  re- 
versible error  where  no  correction  was  asked. — 
St  I^uis  &  S.  F.  B.  Co.  V.  Brown,  36  S.  Ct. 
602,  241  U.  S.  223,  60  L.  Ed.  966,  affirming 
judgment  (Okl.)  144  P.  1075. 

^s>218.  Verdlot    and    flndlnss   by    Jury* 

See  2  Cent  Dig.  App.  ft  E.  |S  1816-1321,  1322;  Hi 
Cent  Dig.  Trial.  99  818.  876. 

An  objection  to  the  verdict,  that  it  was 
rendered  generally  on  plain tiflTs  declaration,  of 
three  counts,  which  were  inconsistent,  cannot 
be  raised  on  appeal,  where  no  objection  was 
made  by  demurrer,  or  ruling  asked  at  the  trial, 
and  made  the  ground  of  an  exception. — National 
Security  Bank  v.  Butler,  129  U.  S.  223,  9  S, 
Ct.  281,  32  L.  Ed.  682. 

^=»221*  Amount   of   reooTory   or    extent 
of  relief. 

See  2  Cent.  Dig.  App.  &  ■.  99  1S53-1268.  1358,  1361- 
1888.  1365-1367. 

In  an  action  on  a  contract  for  the  payment 
of  money,  an  objection  that  plaintiff  was  al- 
lowed to  recover  more  than  was  claimed  in  his  ' 
affidavit,  filed  under  2  Starr  &  C.  St.  d.  1801, 
par.  37,  §  36,  cannot  be  heard  for  the  first 
time  on  appeal,  it  appearing  that  the  recovery 
was  less  than  the  amount  claimed  in  the  ad 
damnum;  especially  as  the  only  purpose  of  the 
affidavit,  as  held  b^  the  Illinois  courts,  is  to 
entitle  plaintiff  to  judgment,  as  in  case  of  de- 
fault, unless  defendant  shall  file  an  affidavit 
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of  merits  with  his  pleag.-^.  S.  Keator  Lumber 
Co.  V.  Thompson.  144  U.  S.  434.  12  S.  Ct.  669, 
36  Ll  Ed.  495. 

^=»227.   Prooeedinst  for  review* 

An  objection  that  an  appeal  in  bankruptcy 
was  not  claimed  and  notice  given  within  the 
time  prescribed  by  the  rules  is  made  too  late 
in  the  supreme  court  of  the  United  States  after 
a  lapse  of  16  years,  where  it  does  not  seem  to 
have  been  called  to  the  attention  of  the  lower 
court,  in  which  a  motion  was  made  to  declare 
the  appeal  deserted.  Decree  90  F.  690,  33  C.  C. 
A.  236,  affirmed.— Bryar  v.  Campbell,  20  S.  Ct. 
794,  177  U.  S.  649.  44  L.  Ed.  926. 

^=»228.   Objeetiona   to   appeal  to   inter- 
mediate eonrt. 

See  2  Cent.  Dig.  App.  &  B.  89  1374-1381. 

On  a  review  by  the  supreme  court  of  the 
judgment  of  a  territorial  supreme  court  dismiss- 
ing an  appeal  in  an  attachment  suit,  wherein 
third  parties  intervened,  claiming  the  attached 
property,  the  fact  that  the  interveners  are  not 
parties  to  the  appeal  will  not  affect  the  juris- 
dicti'on.  when  their  absence  was  not  treated  by 
either  party  to  the  appeal  as  any  objection  to 
the  jurisdiction  of  the  territorial  supreme  court. 
Jndfirment  49  P.  48.  5  Okl.  396.  reversed.— 
Central  T^an  ft  Trust  Co.  y.  Campbell  Com- 
mission Co.,  19  S.  Ct.  346,  173  U.  S.  84.  43 
T^  Ed.  623. 

^s>230.   Neoeseity  of  timely  objeetion. 

See  46  Cent.  Dig.  Trial.  8S  183-190,  680-682.  751. 
nd.  876. 

An  objection  to  the  form  of  remedy  comes 
too  late  to  be  available  in  an  appellate  court 
when  first  made  on  a  motion  for  new  trial  after 
verdict.  Judgment  (1906)  146  F.  375,  76  C.  C. 
A.  647.  affirmed. — American  Tobacco  Co.  v. 
Werckmeister,  28  S.  Ct.  72,  207  U.  S.  284,  52 
li.  Ed.  208,  12  Ann*.  Cas.  595. 

#=»231.   Neceaaitj    of   apeoifio   objection; 

See  2  Cent  Dig.  App.  &  E.  fiS  1299,  1352;  13  Cent. 
Dig.  Costs.  S  328;  16  Cent.  Dig.  Depositions.  §{  326. 
827:  39  Cent.  Dig.  Pk'ad.  }  1439;  46  Cent.  Dig.  Trial. 
H  194-210.  223-227.  689,   690.  694.  696. 

A  par^  cannot  complain  of  the  admission  in 
evidence  of  a  paper  admissible  to  show  a  demand 
in  the  absence  of  objections  to  the  time  of  its 
delivery,  where  the  only  objection  was  that  the 
paper  contained  matters  irrelevant  to  the  de- 
mand.—Tevis  V.  Rvan,  34  S.  Ct.  481.  233  U. 
S.  273.  58  L.  Ed.  957,  affirming  judgments  108 
P.  461,  13  Ariz.  120,  and  114  P.  557.  13  Ariz. 
282. 

Objection  that  an  instruction  under  Employ- 
ers' Liability  Act  did  not  state  as  an  element 
appreciation  by  the  employ^  of  the  dangers  of 
the  situation  held  not  available,  where  objec- 
tion made  at  trial  was  general  one  that  instruc- 
tion did  not  correctly  state  the  common-law 
doctrine  of  assumption  of  risk.— Jacobs  v.  South- 
em  Ry.  Co.,  36  S.  Ct.  588,  241  U.  S.  229.  60  L. 
Ed.  970. 

^»232.   Soope  and  effect  of  objeetion. 

See  2  Cent  Dig.  App.  A  B.  9S  1331.  1368,  1426,  1430, 
1421 ;  45  Cent.  Dig.  Tax.  S  1617 ;  46  Cent.  Dig.  Trial. 
19  211-222,  6»l-693. 

Carrier  cannot  claim  that  allowance  of  at- 
torney's fee  to  a  shipper  in  action  under  Act 
Feb.  4,  1887,  {  16,  as  amended  by  Act  June  29, 
1906,  I  5,  to  recover  damages  awarded  by  the 
Interstate  Commerce  Commission,  is  excessive 
where  based  on  a  transcript  of  the  proceedings 
and  statement  by  counsel  not  a  part  of  the 
record,  and  where  carrier  only  filed  exception  to 
any  fee.— Meeker  v.  Lehigh  Valley  R.  Co..  35 
S.  Ct.  328,  236  U.  S.  412,  59  U  Ed.  644,  revers- 
ing judgment  Lehigh  Val.  R.  Co.  v.  Meeker,  211 
F.  785,  128  C.  C.  A.  311. 


^=:>234.  Keoessity  of  motloa  preeeatins 
objeetion. 

See  2  Cent  Dig.  App.  ft  B.  |f  1882-1416. 

^=:>241.  — — ^  Svi&oienoj     and     aoope     of 
motion. 

See  2  Cent  Dig.  App.  &  B.  95  1413-1416. 

An  objection  to  the  admissibility  of  tele- 
grams in  evidence  because  they  were  copies  is 
waived  by  failure  to  insist  upon  a  ruling  on  the 
objection  and  reserve  the  question.  Judgment 
113  F.  1021.  51  C.  C.  A.  688,  reversed.— United 
States  V.  McCoy,  24  S.  Ct  528,  193  U.  S.  593, 
48  L.  Ed.  805. 

(O  EXCEPTIONS. 

Criminal  prosecutions,  see  Criminal  Law,  ^=s> 
1047-1054. 

$=»248.  Necessity  in  seneraL 

See    2    Cent    Dig.    App.    &   E.    SS    1432.    1436-1439. 
1443.  1447-1452.   1454-1459.  1462.   1464-1468. 

•  The  federal  Supreme  Court  will,  of  its  own 
motion,  on  a  writ  of  error,  inquire  into  the  ju- 
risdiction of  the  court  below,  although  no  spe- 
cial exception  was  taken. — Fernandez  y  Perez 
V.  Perez  y  Fernandez,  26  S.  Ct  561,  202  U.  S. 
80,  50  L.  Ed.  942. 

$=»252.  Review  of  ralinea  as  to  plead- 
ings. 

See  2  Cent  Dig.  App.  ft  B.  |8  1486-1493. 


— —  On  demnrrer. 

See  2  Cent  Dig.  App.  &  B.  IS  I486.  1487. 

No  exception  is  necessary  to  review  a  ruling 
of  the  federal  Circuit  Court  sustaining  a  demur- 
rer to  a  (iefense  in  the  answer. — Board  of  Coun- 
ty Com'rs  of  City  &  County  of  Denver  v.  Home 
Sav.  Bank,  35  S.  Ct  265,  236  U.  S.  101,  59  L. 
Ed.  485.  afBrming  judgment  200  F.  28,  118  C. 
C.  A.  256. 

^=>258.   Review  bf  proceedings  at  trial. 

See  2  Cent  Dig.  App.  &  B.  SS  1498.  1499.  1501-1532. 
1582-1595. 

^^250.  — «  Mode  and  oondnot  of  trial 
in  general. 

See  2  Cent  Dig.  App.  ft  B.  SS  1498-1602. 

Failure  to  except  to  remarks  by  the  court 
regarded  as  prejudicial  is  not  excused  because 
of  the  belief  of  counsel  that  to  make  objection 
would  make  a  bad  matter  worse.  Judgment 
(1906)  87  F.  311, 17  Okl.  344.  affirmed.— Drumm- 
Flato  Commission  Co.  v.  Edmisson,  28  S.  Ct 
367,  208.  U.  S.  534.  52  L.  Ed.  606. 

^^260.  —  Rulings  as  to  evidence^ 

See  2  Cent  Dig.  App.  ft  B.  SS  1503-1515. 

Where  no  exceptions  appear  on  the  record  to 
the  rulings  of  the  trial  court  upon  any  questions 
relating  to  the  evidence  upon  which  a  finding 
of  fact  by  the  court  was  based,  and  it  cannot  be 
claimed  that  the  evidence  as  stated  in  the  bill 
of  exceptions  was  not  legally  sufficient  to  jus- 
tify the  conclusion  reached  by  the  court  error 
of  law  cannot  be  predicated  of  such  finding, 
although  duly  excepted  to.— Booth  v.  Tiernan, 
109  U.  S.  205,  3  S.  Ct.  122,  27  L.  Ed.  907. 

Where  the  objection  that  there  was  no  proof 
that  a  copy  of  a  certain  instrument  was  a  copy 
is  not  taken  in  the  bill  of  exceptions,  it  cannot 
be  availed  of  on  appeal. — ^Toplitz  v.  Redden,  146 
U.  S.  252,  13  S.  Ct  70,  36  L.  Ed.  961,  affirming 
judgment  (C.  C.)  33  F.  617. 

®=»263.  —  Instrnctions,  and  failure  or 
refusal    to    give    instructions. 

See  2  Cent  Dig.  App.  ft  B.  98  1516-1523.  1525-1532. 

The  supreme  court  cannot  consider  an  in- 
struction  not   excepted   to,   though   appellant's 
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counsel  was  not  present  to  except,  when  the  in- 
struction was  given  in  response  to  a  question 
asked  by  the  jury  on  coming  into  court  after 
they  had  retired.— Stewart  v.  Wyoming  Cattle 
Ranche  Co.,  128  V.  S.  383,  9  S.  Ct.  101,  32  L. 
Ed.  439. 

Reference  by  the  judge  to  the  Carlisle  ta- 
bles, as  enabling  the  jury  to  estimate  probable 
length  of  life,  is  not  ground  of  reversal,  on  the 
ground  that  the  tables  were  not  introduced  in 
evidence,  where  no  exception  was  taken  at  the 
time.  In  the  absence  of  such  exception  it  will 
be  presumed  that  the  tables  were  in  evidence. — 
City  of  Lincoln  v.  Power,  151  U.  S.  436.  14  S. 
Ct.  387,  38  L.  Ed.  224. 

Instructions   to   the  jury   will  not   be   re- 
viewed by  the  supreme  court,   unless  excepted 
to  by  the  party  complaining  of  them. — Lindsay 
V.  Turner,  156  U.  S.  208,  15  S.  Ct.  355,  39  L. 
.Ed.  399. 

The  supreme  court  will  not  review  a  portion 
of  a  charge  to  which  no  exception  was  taken, 
and  which  was  not  assigned  for  error  in  the  cir- 
cuit court  of  appeals.— F^ddy  v.  Lafayette,  163 
U.  S.  456,  16  S.  Ct.  1082,  41  L.  Ed.  225,  af- 
firming judgment  49  F.  807,  1  C.  C.  A.  441. 

^=>265.  Ezceptioi&s  to  deoisioa  or  flnd- 
ings  by  eourt. 

See  2  Cent  Dig.  App.  ft  B.  8fi  1461,  1536-1551. 

Rev.  St  TJ.  S.  I  700,  provides  that  when  an 
issue  of  fact  in  a  civil  cause  is  tried  and  de- 
termined by  the  court  without  a  jury,  accord- 
ing to  section  649,  the  rulings  of  the  court,  if 
excepted  to  and  duly  presented  by  bill  of  excep- 
tions, may  be  reviewed  by  the  supreme  court  on 
a  writ  of  error  or  appeal.  Heldj  that  there  is 
no  question  which  can  be  reviewed  in  such  case, 
where  there  is  no  demurrer  to  the  declaration 
or  other  exception  to  the  sufficiency  of  the  plead- 
ings, no  exceptions  to  the  rulings  of  the  court 
in  the  progress  of  the  trial  in  the  admission  or 
exclusion  of  evidence,  or  otherwise,  no  request 
for  a  ruling  upon  the  legal  sufficiency  or  effect 
of  the  whole  evidence,  and  no  motion  in  arrest 
of  judgment,  and  the  only  matter  presented  by 
the  bill  of  exceptions  is  the  general  finding, by 
the  court  upon  the  evidence  adduced  at  the  trial. 
—Town  of  Martinton  v.  Fairbanks,  5  S.  Ct. 
321,  112  U.  S.  670,  28  L.  Ed.  862 ;  Town  of 
Sheldon  v.  Day,  5  S.  Ct  324,  112  U.  S.  676,  28 
L.  Ed.  864. 

When  an  action  at  law  is  tried  to  the  court 
without  a  jury,  and  the  court  makes  special 
findings  of  fact,  no  exceptions  are  necessary  to 
raise  the  question  whether  the  facts  found  sup- 
port the  judgment. — Seeberger  v.  Schlesinger, 
152  U.  S.  581,  14  S.  Ct  729,  38  L.  Ed.  560, 
reversing  judgment  Schlesinger  v.  Seeberger  (C. 
C.)  40  F.  872. 

^=>2BB»  Ezooptioi&s  to  mUnss,  report, 
or  ftudings  of  referee,  oominia- 
sionerr  or  auditor. 

See  2  Cent  Dig.  App.  &  B.  |8  1652-1666,  1668-1571; 
42  Cent  Dig.  Refer.  |  213. 

Where  the  matter  of  the  dissolution  of  a 
partnership  is  referred  to  a  master  to  hear  the 
parties,  to  report  as  to  all  issues  of  fact,  and  to 
take  an  account  of  their  dealings  and  transac- 
tions and  all  claims  for  damages  arising  out  of 
said  transactions,  a  party  who  failed  to  except 
to  the  report  cannot,  in  the  supreme  court,  ob- 
ject that  the  decree  of  the  circuit  court,  follow- 
ing that  report,  puts  a  wrong  construction  on 
the  partnership  articles. — Burns  v.  Rosenstein, 
135  U.  S.  449,  10  S.  Ct  817,  34  L.  Ed.  193. 

On  an  accounting  to  ascertain  the  amount 
owing  on  certain  overdue  railway  bonds,  pay- 
ment of  interest  for  several  years  was  proved, 
but  there  was  no  proof  as  to  the  payment  of 
certain  installments  due  prior  to  that  time.  The 
master, .  however,  did  not  include  such  install- 
Aieuts  in  his  finding  of  the  sum  due.  But  no  ex- 
ceptions  were   taken   to   the   report   on   this 


ground,  and  no  reference  was  made  to  these  in- 
stallments in  either  the  interlocutory  or  final 
decree  rendered  upon  the  report.  Beld  that,  on 
appeal,  the  bondholder  could  not  object  to  the 
decree  for  the  failure  to  include  such  install- 
ments.—Coghlan  v.  South  Carolina  R.  Co.,  "142 
U.  S.  101,  12  S.  Ct  150,  35  L.  Ed.  951,  aflirm- 
ing  decree  (C.  C.)  32  F.  316. 

^=>267.  Ezoeptlone  to  Judsment. 

See  2  Cent  Dig.  App.  ft  B.  89  1447.  1460,  1672-1578, 
1581. 

The  objection  that  a  judgment  of  the  Dis- 
trict Court  of  the  United  States  for  Porto  Rico, 
sustaining  a  plea  of  res  judicata,  was  erro- 
neous, is  not  available  on  appeal  to  the  federal 
Supreme  Court,  where  no  formal  exception  was 
taken.— Gonzales  v.  Buist,  32  S.  Ct  463.  224 
U.  S.  126,  56  L.  Ed.  693. 

^::>268.  Review  of  MuBLeienej  of  evi- 
denee  to  anstaiM  Terdlot,  Had- 
iiiga,  or  Judgment. 

See  8  Cent  Dig.  App.  ft  B.  81  1596-1604,  1606. 

Where  the  record  fails  to  show  that  any  ex- 
ception was  taken  at  the  trial  based  upon  the 
lack  of  any  evidence,  it  is  not  properly  presented 
to  the  appellate  court  for  consideration.  If  the 
defendant  deems  that  the  court  below  errone- 
ously made  no  reference  in  his  charge  to  the 
jury  to  the  lack  of  any  evidence  in  the  record 
respecting  the  existence  of  any  beneficiaries  of 
the  suit,  it  should  have  called  that  matter  to  the 
attention  of  the  coyrt  at  that  time,  and  insisted 
upon  a  ruling  as  to  that  point  Failing  to  do 
that,  and  failing  also  to  have  any  exception 
on  that  point,  it  must  he  held  to  have  waived 
any  right  it  may  have  had  in  that  particular.— 
Qrand  Trunk  Ry.  Co.  of  Canada  v.  Ives,  144  TJ. 
S.  408,  12  S.  Ct  679,  36  L.  Ed.  485,  afBrminr 
judgment  Ives  v.  Grand  Trunk  R.  Co.  (C.  C.) 
35  F.  176. 

Findings  of  fact  by  the  court  of  claims  most 
•be  accepted  as  conclusive,  when  no  exceptions 
have  been  taken  thereto,  and  the  evidence  la 
not  sent  up  with  the  record.~-Kirk  v.  United 
States.  163  U.  S.  49,  16  S.  Ct.  911,  41  L. 
Ed.  66. 

^=»273.  Keooaaitjr  of  speolllo  ezoeption* 

See  2  Cent  Dig.  App.  A  B.  If  1590.  1606.  1620-1628. 
1625-1630.  1764 ;  46  Cent  Dig.  Trial,  SS  256,  267,  688, 
680.   694-696.  965. 

Assignments  of  error  as  to  the  admission 
of  testimony  are  not  reviewable  on  writ  of  er- 
ror from  the  Supreme  Court  of  the  United 
States,  when  based  upon  exceptions  general  in 
their  character.  Judgment  112  F.  888.  50  C.  C. 
A.  591,  affirmed.— Choctaw.  O.  &  G.  R.  Co.  v. 
McDade,  24  S.  Ct  24,  191  U.  S.  64,  48  U 
Ed.  96. 

An  objection  that  an  instruction  justi- 
fying a  recovery  of  the  agreed  commission  by 
a  broker  employed  to  find  a  purchaser  for  the 
whole,  or  any  considerable  part,  of  a  tract 
of  coal  lands,  who  had  found  a  purchaser  for 
10,000  acres,  where  the  sale  failed  through  the 
fault  of  the  owner,  did  not  re9uire  or  permit 
the  jury  to  find  that  any  particular  land  was 
agreed  upon,  is  not  available  on  appeal,  es- 
pecially upon  a  mere  general  exception,  the 
Joint  not  having  been  raised  in  the  trial  court, 
udgment  (1906)  27  App.  D.  C.  500,  afiirmed. 
— Dotson  V.  Milliken,  28  S.  Ct  489,  209  U.  S. 
23T,  52  L.  Ed.  768. 

An  exception  taken  as  an  entirety  to  the 
ruling  of  the  court  upon  several  requested  in-/ 
structions  is  not  sufficient  to  raise  the  correct- 
ness of  the  ruling.  Judgment  (190Q  87  P.  320. 
17  Okl.  355,  affirmed.— McCabe  &  Steen  Const. 
Co.  V.  Wilson,  23  S.  Ct  558,  209  U.  S.  275, 
52  L.  Ed.  788. 

An  erroneous  conclusion  of  the  master  In  an 
equity  suit  that  a  reorganized  company  was  not 
liable  for  unsecured  debts  of  the  old  corporation 
could  be  reversed  by  the  Circuit  Court  of  Ap- 
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peals  on  appeal  upon  the  merits,  though  the  ex- 
ceptions to  such  conclusion  were  put  upon  other 
grounds.— Kansas  City  Southern  R.  Co.  v. 
Guardian  Trust  Co.,  36  S.  Ct  334,  240  U.  S. 
166,  60  Lu  Ed.  579,  affirming  decrees  Central 
Imp.  Co.  y.  Cambria  Street  Co.,  201  P.  811,  120 
C.  C.  A.  121,  and  210  F.  696,  127  C.  0.  A.  184. 

^=»274.  Seope  aad  effect. 

Sm  2  Cent  Dig.  App.  &  B.  99  1B91,  1692,  1605-1607. 
104.  1611-1646;  46  Cent.  Dig.  Trial,  99  S68,  876,  404, 
01-698. 

Exception  to  a  failure  to  allow  interest  on 
the  penalty  in  a  bond  from  the  date  of  the  prin- 
dpal's  default  does  not  present  the  question 
whether  the  court  erred  in  overruling  claim  for 
interest  from  time  of  demand  on  surety  or  notic^ 
of  default.— United  States  v.  United  States  Fi- 
delitv  &  Guaranty  Co.,  35  S.  Ct.  298,  236  U. 
S.  512,  59  L.  Ed.  696,  affirming  judgment  Unit- 
ed States  Fidelity  &  Guaranty  Co.  ▼.  United 
States,  194  F.  611,  116  C.  O.  A.  187. 

^»280.  Waiirer  of  ezoeptlona. 

See  2  Cent  Dig.  App.  ft  B.  99  1646,  1648.  1649. 

Where  the  record  shows  a  statement  by 
counsel^  apparently  concurring  in  the  principle 
on  which  the  court  had  just  based  a  ruling 
against  him,  this  will  not  be  considered  as  a 
waiver  of  an  exception  which  he  asked  and  ob- 
tained immediately  afterwards,  as  it  is  manifest 
that  the  statement  was  not  understood  as  an  ad- 
mission, either  by  the  court  or  by  counsel  for 
either  party. — Columbia  ft  P.  S.  R.  Co.  v.  Haw- 
thorne, 144  U.  S.  202,  12  S.  Ct.  591,  36  L.  Ed. 
405.  reversing  judgment  3  Wash.  T.  353,  19 
P.  26. 

An  exception  to  instructions  is  not  waived 
by  subsequently  asking  the  court  to  repeat  them, 
in  connection  with  certain  answers  made  to 
qaestions  propounded  by  the  jury,  as  this  merely 
asks  the  restatement  so  as  to  qualify  those  an- 
swers. Judgment  76  F.  617,  22  C.  C.  A.  425, 
reversed. — Mutual  Life  Ins.  Co.  of  New  York  v. 
Pbinney.  20  S.  Ct  906,  178  U.  S.  327,  44  L. 
Ed.  1088. 

(D)  MOTIONS  FOR  NEW  TRIAU 

^^287.   Review  of  prooeedlnes  at  triaL 

Se«  2  Cent.  Dig.  App.  &  B.  ||  ie7S-1679,  1691-1699, 
1707-1712.  1724-1726. 


f&  P.  R.  Co.  ▼.  Territory  of  Arizona,  166  U.  S. 
347,  15  S.  Ot  391,  39  U  Ed.  447. 


— —  Instraetiona,  and  failure  or 
refusal  to  sive  instniotions. 
8e«  2  Cent.  Dig.  App.  ft  E.  9S  1697-1699. 

The  question  of  the  operation  of  federal  Em- 
ployers' Liability  Act  April  22,  1908,  as  amend- 
ed by  Act  April  5,  1910,  on  the  doctrine  of  as- 
sumption of  risk,  held  not  to  arise,  where  there 
was  nothing  in  the  excepted  portion  of  the 
charge  relevant  to  doctrine  of  assumption  of 
risk,  and  this  question  was  not  presented  by 
any  request  to  charge,  or  raised  on  motion  for 
new  triaU  or  referred  to  in  the  assignments  of 
error.— Southern  Ry.  Co.  v.  Gadd,  34  S.  Ct.  696, 
233  U.  S.  572,  58  L.  Ed.  1099,  affirming  judg- 
ment 207  F.  277, 125  C.  C.  A.  21. 

^=»293.   RoTiew  of  objections  to  irerdlot, 
lladinss,  or  Jndsiaent. 

6ee  2  Cent.  Dig.  App.  ft  B.  §§  1896,  1700-170S,  1706, 
1706;   46  Cent  Dig.  Tel.  A  T.  |  78. 

The  question  whether  a  penalty  on  a  delin- 
quent ta^  was  erroneously  included  in  a  judg- 
ment cannot  be  reviewed  on  appeal,  where  de- 
fendant, instead  of  moving  for  rehearing,  as 
expressly  allowed  by  Rev.  St.  Ariz.  1887,  S  954, 
frave  notice  of  intention  to  appeal,  declaring 
that  he  excepted  only  to  such  portion  of  the  de- 
cision and  judgment  as  declared  the  power  of 
a  territory  to  tax  railroads  running  through  an 
Indian  reservation  in  the  territory.— MaricoiJii  * 


RoTiew  of  anffloieiioj  of  otI- 
denoe  to  anatain  verdiot,  flnd- 
iass,   or  Judgment. 

See  2  Cent  Dig.  App.  ft  B.  |9  1724,  1726,  1727-1735 ;      • 
60  Cent.  Dig.  Wltn.  S  784. 

If  the  findings  of  the  jury  were  against  the 
weight  of  the  evidence,  the  remedy  was  by  a  " 
motion  for  a  new  trial,  and  where  Uiat  was  not 
done'  the  United  States  supreme  court  cannot 
exercise  a  function  which  was  that  of  the  jury. 
— Hedden  v.  Iselin,  142  U.  S.  676,  12  S.  Ct.  330, 
35  L.  Ed.  1155. 

(E)  CASES  AND  QUESTIONS  RESERVED 
OR  CERTIFIED, 

^=s>314.  Time  for  reservation  or  oertUL- 
cation* 

See  2  Cent  Dig.  App.  St  B.  |9  1785,  1786. 

A  Certificate  made  by  the  district  judge,  at 
a  term  subsequent  to  the  entry  of  final  decree, 
specifying  questions  of  jurisdiction  as  involved 
in  the  case,  comes  too  late,  and  is  entirely  un- 
availing.—The  Bayonne,  159  U.  S.  687,  16  S. 
Ct.  185,  40  L.  Ed.  305. 

VI.  PABTIES. 

Death  pending  appeal,  abatement,  see  Abate- 
ment and  Revival,  ^=s>69. 

^:»321.  .  _  pellanta  or  plaintiffs  in  error. 

See  2  Cent.  Dig.  App.  ft  B.  S9  1795-1818;    42  Cent 
Dig.  Refer.  {  214. 

^^322.  — *  Proper  or  neeeasarj  parties 
in  seneraL 

See  2  Cent  Dig.  App.  &  B.  S9  1796-1797. 

Those  defendants  in  a  suit  to  enjoin  the 
diversion  of  water  who  have  defaulted,  and 
against  whom  a  decree  pro  confesso  has  been  en- 
tered, are  not  necessary  parties  to  an  appeal 
from  a  decree  granting  a  permanent  injunction 
taken  by  the  answering  defendants,  who  justi- 
fied by  counter  rights  and  submitted  those 
rights  for  judgment  Decree  (1906)  148  F. 
684,  78  C.  C.  A.  546,  affirmed.— Winters  v. 
United  States.  28  S.  Ct  207,  207  U.  S.  564, 
52  L.  Ed.  340. 

An  the  defendants  named  in  a  bill  to  en- 
join the  diversion,  of  water  need  not  join  in 
an  appeal  from  a  decree  granting  a  perma- 
nent injunction,  where  the  bill  does  not  neces- 
sarily imply  concert  of  action  or  union  of  in- 
terest, and  the  answer  is  joint  and  several,  and 
in  effect  avers  separate  rights,  interests,  and 
action  on  the  part  of  the  defendants.— Id. 

^=>323.  — *-  Separate       proceeding       by 
one  or  more  ooparties. 

See  2  Cent.  Dig.  App.  &  B.  §S  1796,  1798-1806;    42 
Cent  Dig.  Refer.  S  214. 

Where  some  of  the  parties  wish  to  appeal 
from  the  decree  in  the  court  below,  and  another 
party  dies  pending  suit,  and  his  administratrix 
does  not  wish  to  appeal,  and  the  decree  is  sever- 
able in  fact  and  in  law,  defendants  desiring  to 
appeal  can  do  so  without  joining  their  co-de- 
fendant—City  Nat  Bank  v.  Hunter,  129  U.  S. 
557,  9  S.  Ct  346,  32  L.  Ed.  752. 

Where  a  decree  is  several,  both  in  form  and 
substance,  and  the  interest  of  each  defendant 
thereunder  is  separate  and  distinct  from  that  of 
the  others,  one  defendant  may  appeal  alone. — 
Gilfillan  v.  McKee,  159  U.  S.  303,  16  S.  Ct  6, 
40  L.  Ed.  16\. 

^=>324.  — -  Snnunona  and  aeireranoe. 

See  2  Cent  Dig.  App.  &  B.  §{  1806-1809. 

Summons  and  severance  is  necessary  to  au- 
thorize one  partner  to  bring  error  in  an  action 
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by  both  partners  for  damages  for  the  unlawful 
seizure  of  firm  property.— -Feibelman  v.  Pack- 
ard, 108  U.  S.  14,  1  S.  CL  138,  27  U  Ed.  634. 

Where  some  of  the  defendants  below  do  not 
join  in  bringing  the  writ  of  error,  they  ought  to 

*  be  summoned  and  severed. — Bstis  y.  Trabue,  128 
U.  S.  225,  9  S.  Ct  58,  32  L.  Ed.  437. 

An  appeal  from  a  judgment  affirming  a  de- 

*  cree  against  defendants  and  interveners  was 
taken  by  certain  of  the  interveners.  No  appli- 
cation for  summons  and  severance,  as  to  an  in- 
tervener not  appealing,  or  any  equivalent  there- 
for, nor  any  order  permitting  severance,  appear- 
ed in  the  record ;  and  no  application  was  made 
for  the  issue  of  citation  to  defendants,  or  leave 
to  perfect  the  appeal  as  to  them,  and  neither 
they  nor  such  interveners  appeared.  Held,  that 
the  appeal  should  be  dismissed.— Hardee  v.  Wil- 
son, 146  U.  S.  179,  13  S.  Gt.  39,  36  L.  Ed.  933 ; 
Inglehart  v.  btonsbury,  151  U.  S.  68,  14  S.  Ct. 
237,  38  L.  Ed.  76 ;  Davis  v.  MercantUe  Trust 
Co.,  152  U.  S.  590,  14  S.  Ot.  693,  38  L.  Ed. 
563 ;  Sipperley  v.  Smith,  155  U.  S.  86, 15  S.  Ct. 
15,  39  L.  Ed.  79. 

An  appeal  by  one  of  two  co-defendants  from 
a  joint  decree  against  them  will  be  dismissed, 
where  the  record  does  not  show  either  that  the 
other  defendant  was  notified  in  writing  and 
failed  to  appear,  or  that  he  appeared  and  refus- 
ed to  join  in  the  appeal.— Hardee  v.  Wilson,  146 
U.  S.  179,  13  S.  Ct.  39,  36  L.  Ed.  933. 

In  a  suit  to  enforce  a  trust  in  lands,  a  mere 
naked  trustee  of  the  legal  title,  who  is  joined 
as  defendant  with  those  claiming  the  beneficial 
ownership,  cannot  maintain  a  separate  appeal 
without  a  summons  and  severance,  or  some 
equivalent  proceeding.— Inglehart  v.  Stansbury, 
151  U.  S.  68,  14  S.  Ct.  237,  38  L.  Ed.  76. 

An  appeal  by  one  of  several  parties  against 
whom  a  joint  decree  has  been  rendered,  without 
joining  the  other  parties  therein,  must  be  dis- 
missed, when  there  is  nothing  in  the  record  to 
show  tliat  his  co-defendants  were  applied  to  and 
refused  to  appeal,  or  that  any  order  was  entered 
by  the  court,  on  notice,  granting  a  separate  ap- 
peal.—Bcardsley  V.  Arkansas  &  L.  By.  Co.,  158 
tJ.  S.  123,  15  S.  Ct  786,  39  L.  Ed.  919^ 

Summons  and  severance  is  not  necessary 
where  the  interest  of  each  defendant  is  separate 
and  distinct,  and  the  decree  is  several,  both  in 
form  and  substance.— Gilfillan  v.  McKee,  159  U. 
S.  303,  16  S.  Ct.  6,  40  L.  Ed.  161. 

An  appeal  by  one  of  several  defendants 
below  will  be  dismissed  by  the  federal  Supreme 
Court,  where  the  other  defendants  did  not  join 
in  the  appeaL  and  there  was  no  summons  and 
severance.— Monserrate  Garcia  May  tin  v.  Vela, 
30  S.  Ct  439,  216  U.  S.  598,  54  L  Ed.  632. 

^=:>325.  —  Joinder. 

See  2  Cent  Dig.  App.  A  B.  SS  1S10=1813. 

In  a  suit  by  partners  for  damages  for  the 
unlawful  seizure  of  firm  property,  their  interest 
is  joint— Feibelman  v.  Packard,  108  U.  S.  14, 
1  S.  Ct.  138,  27  L.  Ed.  634. 

^=s>32S.  Appellees,    respondents,    or    de- 
fendants in  error. 

See  2  Cent  Dig.  App.  ft  B.  8fi  17»5,  1814-1835. 

^=:»327.  -»•*  Proper  or  necessary  parties. 

See  2  Cent.  Dff?.  App.  6  E.  89  1795.  1814-1820.  1822- 
1835;  86  Cent  Dig.  Mtg.  8  1660;  88  Cent.  Dig.  Partlt 
8  428. 

In  a  proceeding  in  equity,  where  parties  in 
the  court  below  have  no  interest  in  maintaining 
or  reversing  the  decree,  the  fact  that  they  have 
not  appealed  or  been  cited  after  seferance  is  not 
ground  for  dismissal.— Basket  v.  Hassell,  107 
U.  S.  602,  2  S.  Ct.  416,  27  L.  Ed.  600. 

Where  in  trespass  to  try  title  to  real  estate, 
third  persons  intervene,  setting  up  a  claim  of 
title  derived  through  the  plaintiffs,  a  judgment 
bi  favor  of  plaintiffs,  and  against  interveners 


and  defendants,  although  joint  in  form,  is  not 
so  in  substance,  and  the  interveners,  therefore, 
need  not  join  defendants  in  a  writ  of  error. — 
Hanrick  v.  Patrick,  119  U.  S.  156,  7  S.  Ct  147, 
30  li.  Ed.  396. 

An  action  was  brought  under  the  Ohio  Code, 
seeking  the  foreclosure  of  a  /nortgage  given  to 
secure  a  note,  and  also  a  personal  judgment 
against  the  mciker.  The  land  had  been  conveyed 
by  the  mortgagor  to  a  third  person,  who  was 
also  made  a  defendant.  The  cause  was  there- 
after removed  to  a  federal  court,  and  there  itro- 
ceeded  merely  as  a  foreclosure  suit  in  equity, 
and  a  decree  of  foreclosure  was  entered.  Meidf 
that  from  this  decree  the  maker  of  tiie  note 
could  not  appeal  without  joining  therein  his  co- 
defendant.— Nash  V.  Harshman,  149  U.  S.  263, 
13  S.  Ct  845,  37  U  Ed.  727. 

An  appeal  from  an  order  confirming  a  sale 
on  foreclosure  of  a  mortgage  given  by  a  railway 
company  to  secure  its  bonds,  taken  by  one  per- 
mitted to  intervene  in  the  foreclosure  only  for 
protection  of  his  interests  as  a  holder  of  such 
bonds  and  of  stock  in  the  company,  and  to 
which  only  the  trustee  in  the  mortgage  is  made 
respondent,  and  the  mortgagor,  the  other  de- 
fendants, and  the  purchasers  at  the  sale  are  not 
made  parties,  cannot  be  maintained. — Davis  v. 
Mercantile  Trust  Co.,  152  U.  S.  590,  14  S.  Ct. 
693,  38  L.  Ed.  563. 

Where  a  case  against  several  defendants  is 
disposed  of  by  the  supreme  court  of  a  territory 
on  the  respective  appeals  of  the  plaintiff  from 
the  judgment  in  favor  of  some  of  the  defendants, 
and  of  the  other  defendants  from  the  judgment 
against  them,  on  grounds  common  to  all  the  paiw 
ties,  all  the  defendants  are  necessary  parties  to 
an  appeal  by  the  plaintiff  to  the  United  States 
supreme  court  from  the  judgment  rendered  on 
his  appeal.— Wilson  v.  Kiesel,  17  S.  Ct  124, 
164  if.  S.  248,  41  Ll  Ed.  422. 

The  state  is  a  proper  party  defendant  in  a 
writ  of  error  sued  out  to  review  judgment  of 
state  court  suspending  collection  of  tolls  until 
the  roads  were  properly  repaired,  though  the 
state  was  not  a  party  to  the  proceeding  leading 
up  to  the  judgment— Norfolk  &  S.  Turnpike  Co. 
V.  Commonwealth  of  Virginia,  32  S.  Ct  828, 
225  U.  S.  264,  56  L.  Ed.  1082. 

^=9330.  Transfer  or  devolntlon  of  into** 
est. 
See  S  Cent  Dig.  App.  ft  B.  88  1837-18iL 

The  decree  of  the  circuit  court  dismissing 
the  bill  brought  by  the  receiver  of  a  national 
bank  to  enforce  the  individual  liability  of  a 
stockholder,  was  entered  after  a  new  receiver 
had  been  appointed.  An  appeal  to  the  supremo 
court  was  taken  in  the  name  of  the  old  receiver, 
as  plaintiff,  the  new  receiver  becoming  a  surety 
in  the  appeal  bond.  In  the  supreme  court  the 
new  receiver  moved  to  be  substituted  as  plaintiff 
and  appellant,  without  prejudice  to  the  proceed- 
ings already  had,  and  the  appellees  moved  to 
dismiss  the  appeal  on  the  ground  that  none  was 
ever  lawfully  taken.  The  first  motion  was 
granted,  and  the  second  motion  was  denied. — 
Bowden  v.  Johnson,  107  U.  S.  251,  2  S.  Ct  240, 
27  L.  Ed.  386. 

The  objection  that  a  writ  of  error  sued  out 
on  behalf  of  a  liquidating  company  to  review  a 
judgment  for  defendant  in  an  action  on  a  policy 
of  insurance  could  only  be  prosecuted  by  the 
liquidator  will  not  require  dismissal  of  such 
writ,  where  to  meet  the  nlea  that  the  insured, 
who  was  originally  namea  as  the  sole  plaintiff, 
had  no  interest  in  the  cause  of  action,  the  cap- 
tion of  the  declaration  was  amended  to  show 
that  the  action  was  brought  for  the  use  of  such 
company,  and  an  averment  of  the  assignment  of 
the  policy  to  such  company  '4n  liquidation,  and 
of  which  Pedro  Salazar  is  liquidator,"  was  in- 
serted in  the  body  of  the  pleading,  and  no  ob- 
jection in  this  regard  was  made  below.  Royal 
Ins.  Co.  V.  Miller,  26  S.  Ct.  46,  199  U.  S.  353^ 
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50  Ll  Ed.  226,  followed.— Amadeo  v.  Northern 
AsBur.  Co.,  26  S.  Ct,  507,  201  U.  S.  194,  50  L. 
Ed.  722. 

Present  xnembeFS  of  a  state  board  of  elec- 
tion commissioners  which  under  Burns'  Ann. 
St.  Ind.  1908,  §  6897,  is  a  continuing  board,  wiU 
be  substituted  as  plaintiffs  in  error  on  a  writ 
to  review  a  judgment  of  a  state  court  against 
their  predecessors.— Marshall  v.  Dye,  34  S.  Ct. 
92,  231  U.  S.  250,  58  L.  Ed.  206,  dismissing  ap- 
peal Ellingham  v.  Same,  99  N.  E.  1,  178  Ind. 
336. 

«=»331.  Deatlu 

See  2  Cent.  Dig.  App.  ft  B.  i|  1842-1868. 

^=»332«  -^  Before  appeal  or  writ  of  er- 
ror. 

See  2  Cent  Dig.  App.  &  B.  SI  1842-1845. 

The  death  of  the  insured  after  judgment  in 
favor  of  defendant  in  an  action  on  the  policy, 
in  which  the  insured  was  originally  named  as 
the  sole  plaintiff,  does  not  require  the  dismissal 
of  a  writ  of  error  sued  out  to  review  the  judg- 
ment without  reviving  the  action,  suggesting 
the  death  on  the  record,  or  giving  notice  to  the 
succession,  where  to  meet  the  plea  that  the 
plaintiff  had  no  Interest  in  the  cause  of  action, 
the  caption  in  the  declaration  was  amended  to 
show  that  the  action  was  brxiught  for  the  use 
of  a  specified  corporation,  and  an  averment  of 
an  assignment  of  the  policy  to  such  corporation 
was  inserted  in  the  body  of  the  pleading. — Royal 
Ins.  Ck).  V.  MiUer,  26  S.  Ct.  46,  199  U.  S.  353, 
50  L.  Ed-  226,  followed.— Amadeo  v.  Northern 
Assur.  Co.,  26  S.  Ct.  507,  201  U.  S.  194,  50 
h.  Ed.  722. 

The  death  of  the  State  Comptroller,  against 
whom  in  his  official  capacity  mandamus  has  been 
brought,  precludes  a  suing  out  of  a  writ  of  error 
to  review  a  decree  denying  the  writ. — State  of 
Florida  ex  rel.  Wailes  v.  Croom,  33  S.  Ct.  109, 
226  U.  S.  309,  57  L.  Ed.  235,  dismissing  writ  of 
error  57  So.  420,  62  Fla.  284. 


—  Pendins  appeal  or  writ  of 
error. 

See  2  Cent  Dig.  App.  &  B.  88  1846-1860. 

A  writ  of  error  is  abated  by  the  death  of 
both  plaintiff  and  defendant  in  error. — State  of 
New  Jersey  v.  Demarest,  110  U.  S.  400,  4  S. 
Ct  25,  28  L.  Ed.  191. 

The  death  of  the  State  Comptroller  held  to 
abate  appeals  to  the  federal  Supreme  Court  tak- 
en under  Judicial  Code,  §  266  (Act  March  3, 
1911,  c.  231,  36  Stat.  1162  [U.  S.  Comp.  St. 
Supp.  1911,  p.  236]),  from  orders  of  the  Circuit 
Court  denying  applications  before  three  judges 
for  interlocutory  injunction ;  there  being  no 
statutory  authority  for  bringing  in  his  successor, 
though  the  State  Treasurer  was  also  a  party,  but 
no  Injunction  was  asked  against  him.— Pullman 
Co.  V.  Croom,  34  S.  Ct.  18i2,  231  U.  S.  571,  58 
L.  Ed.  375. 

^^334*  — *-  Continvanee    or   revival   of 
proeeedings. 

See  2    Cent   Dig.   App.    A    B.    88    1848.   1851-1868; 
1  Cent  Dig.  Abate,  ft  R.  8  432. 

On 'appeal  from  a  final  decree  for  an  injunc- 
tion in  a  suit  by  a  partnership,  where  one  of 
the  partners  dies,  the  survivors  may,  after  no- 
tice to  his  legal  representatives  to  appear,  and 
their  failure  to  do  so,  move  that  the  action  abate 
as  to  him,  and  proceed  at  their  suit  as  survivors. 
-Moses  V.  Wooster,  115  U.  S.  285,  6  S.  Ct  38, 
29  L.  Ed.  391. 

Proceedings  to  make  the  representatives 
of  a  deceased  appellee  parties  are  rightfully 
taken  in  the  Supreme  Court  of  the  United  States 
rather  than  in  the  court  below,  where  th^ 
appeal  had  not  only  been  allowed,  but  the  cita- 


tion issued  and  acceptance  of  service  thereon 
made  by  the  attorney  of  record  of  such  appellee 
during  his  lifetime.  Judgment  (1906)  85  P. 
459,  16  Okl.  131,  affirmed.— Southern  Pine 
Lumber  Co.  v.  Ward,  28  S.  Ct  239,  208  U.  S. 
126,  52  Lr.  Ed.  420. 

An  erroneous  order  of  substitution  on  death' 
of  a  state  official  who  was  the  only  party  appel- 
lee may  be  vacated  by  the  federal  Supreme  Court 
at  a  subsequent  term ;  there  being  no  final  judg- 
ment in  the  case.— Pullman  Co.  v.  Croom,  34  S. 
Ct.  182,  231  U.  S.  571,  58  L.  Ed.  375. 

^=9336.  Defects,  objeotiona,  and  amend- 
ment. 

See  2  Cent  Dig.  App.  ft  B.  88  1868-1876. 

Where  an  appeal  from  a^  decree  rendered  for 
the  appointment  of  a  new  receiver  was  taken  in 
the  name  of  the  old  receiver,  and  the  new  re- 
ceiver went  on  the  appeal  bond,  the  supreme 
court,  on  motion,  permitted  the  new  receiver  to 
be  substituted  as  appellant,  but  denied  appellee's 
counter  motion  to  dismiss  the  appeal. — Bowden  v. 
Johnson,  107  U.  S.  251,  2  S.  Ct  246,  27  L.  Ed. 
386. 

One  of  several  defendants  in  a  bill  in  equity 
brought  in  a  state  circuit  court,  who  allowed  a 
decree  pro  confesso  to  be  taken  against  him  in 
such  court  while  the  others  defended,  and  ap- 
pealed to  the  supreme  court  of  the  state,  and 
from  thence  to  the  supreme  court  of  the  United 
States,  cannot,  after  the  latter  appeal,  make  him- 
self a  party  to  it,  against  the  objection  of  the 
other  appellants,  so  as  to  control  the  -case  on 
such  appeal.— Marsh  v.  Nichols,  120  U.  S.  598, 
7  S.  Ct  704,  30  L.  Ed.  796. 

In  an  action  against  a  married  woman  to 
which  her  husband  is  made  a  formal  party,  as  re- 
quired by  the  law  of  the  state,  a  writ  of  error 
will  not  be  dismissed  for  failure  to  make  him  a 
party,  where  the  citation  has  been  served  on  him, 
and  he  was  not  a  party  to  the  judgment  rendered 
in  favor  of  the  wife.— Marchand  v.  Livandais, 
127  U.  S.  775,  8  S.  Ct.  1389,  32  L.  Ed.  324. 

The  prosecution  of  an  appeal  against  a  firm 
instead  of  against  the  individual  partners  is  a  de- 
fect which  may  be  cured  by  amendment  in  the 
supreme  court. — Estis  v.  Trabue,  128  U.  S.  225, 

9  S.  Ct.  58,  32  L.  Ed.  437;  United  States  v. 
Schoverling,  146  U.  S.  76,  13  S.  Ct  24,  36  L.  Ed. 
893,  affirming  judgment  (C.  C.)  In  re  Schover- 
ling, 45  F.  349. 

Where,  to  a  joint  judgment  against  several 
defendants,  two  of  them  sue  out  a  writ  of  error 
without  joining  the  others,  or  without  a  sever- 
ance, a  motion  for  leave  to  amend  by  joining  the 
other  defendants,  or  by  a  severance,  will  be. de- 
nied.—Mason  V.  United  States,  136  U.  S.  581, 

10  S.  Ct.  1062,  34  L.  Ed.  545. 

On  appeal  from  the  special  to  the  general 
term  of  the  supreme  court  of  the  District  of  Co- 
lumbia the  judgment  of  the  special  term  against 
defendant  was  affirmed,  and  it  was  further  ad- 
judged that  plaintiff  recover  on  his  judgment 
against  defendant  and  its  sureties  (naming  them) 
on  the  appeal,  and  have  execution  against  them, 
and  each  of  them.  The  writ  of  error  to  the  judg- 
ment of  the  general  term  recited  the  judgment  as 
against  defendant,  and  in  the  citation  defendant 
was  described  as  plaintiff  in  error,  no  mention 
being  made  *of  the  sureties  in  the  citation  or 
supersedeas  bond.  The  writ  was  dismissed  be- 
cause the  sureties  were  not  joined  therein  with 
defendant.  Held^  that  a  motion  to  rescind  the 
judgment  of  dismissal,  to  restore  the  cause,  and 
to  amend  the  writ  by  inserting  therein  the  names 
of  the  sureties,  as  plaintiffs  in  error,  would  be 
granted.— Inland  &  Seaboard  Coasting  Co.  v.  Tol- 
son,  136  U.  S.  572,  10  S.  Ct.  1063,  34  L.  Ed. 
539. 
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Vn.   REQUI8ITE8  AMD  PROOEEDIH 68 
FOR  TRANSFER  OF  CAU8ZL 


BaDkniptcy  proceedings,  see  Bankruptcy, 

461. 
Ondemnation  proceedings,  see  Eminent  Domain, 

Criminal  prosecutions,  see  Criminal  Law,  ^^ 
106^-1072. 

(A)  TIME  OF  TAKING  PROCEEDINGS. 


Bankruptcy  proceedings,  see  Bankruptcy, 

306,  461. 

Computation  of  time,  see  Time,  ^;s»9. 
Condemnation  proceedings,  see  Eminent  Domain, 

<©=»238. 
Criminal  prosecutions,  see  Criminal  Law,  ^=9 

1069. 

^=s>338.  Natnre  and  opermtion  of  limita- 
ttoi&«  in  general. 

See  2  G«nt.'  Dig.  App.  ft  B.  §S  1879-1882;    8  Cent. 
Dig.  App.  ft  E.  8  3057. 

The  right  of  appeal  from  the  court  of  pri- 
vate land  claims  on  the  part  of  the  United  States 
continues  to  exist,  under  section  9  of  the  act  cre- 
ating that  court  (26  Stat.  858),  until  six  months 
next  after  the  receipt  by  the  attorney  general  of 
a  statement  of  the  case  and  the  points  decided. — 
United  States  v.  Pena,  20  S.  Ct  165,  175  U.  S. 
50a  44  L.  Ed.  251. 

^=:>343«   Commencement     of     period     of 
limitation. 

See  2  Cent  Dig.  App.  ft  B.  S9  1889-1904;    42  Cent. 
Dig.  Refer.  S  216. 


— *  Effect    of    motion   for   now 
trial   or  rehearing. 

See  2  Cent  Dig.  App.  ft  B.  |S  1895,  1896. 

The  time  limited  for  writ  of  error  to  the 
United  States  supreme  court  to  review  a  state 
supreme  court  judgment,  concerning  which  a 
rehearing  has  been  requested  and  refused,  runs 
from  the  date  of  such  refusal. — Texas  Pac.  Ry. 
Co.  V.  Murphy,  111  U.  S.  488,  4  S.  Ct  497,  28 
L.  Ed.  492. 

The  time  that  a  rehearing  was  pending  in  a 
state  supreme  court  will  be  deducted  in  comput- 
ing the  time  limited  from  the  rendition  of  judg- 
ment in  which  to  bring  error  in  the  supreme 
court  of  the  United  States.— Aspen  Mining  & 
Smelting  Co.  v.  Billings,  150  U.  S.  31,  14  S.  Ct 

4,  37  L.  Ed.  986;  Northern  Pac.  R.  Co.  v. 
Holmes,  155  U.  S.  137,  15  S.  Ct.  28,  39  L. 
Ed.  99. 

Where  a  case  is  pending  in  a  territorial  su- 
preme court  on  motion  for  rehearing  at  the  time 
the  territory  becomes  a  state,  and  is  continued 
in  the  state  court  instead  of  being  removed  to  the 
United  States  circuit  court,  as  it  might  have 
been,  the  time  that  such  petition  was  pending  in 
the  territorial  court  will  not  be  deducted  from 
the  time  limited  for  bringing  error  from  the 
judgment  of  the  territorial  court. — Northern  Pac. 
R.  Co.  v.  Holmes.  155  U.  S.  137,  15  S.  Ct.  28, 
39  L.  Ed.  99. 

Judgment  of  the  Court  of  Claims  held  not 
final  so  as  to  set  in  motion  the  time  for  taking 
appeal  until  motion  for  new  trial  has  been  dis- 
posed of.— (1912)  United  States  v.  Ellicott,  32 

5.  Ct.  334,  223  U.  S.  524,  56  L.  Ed.  535,  re- 
versing judgment  (1908)  Ellicott  Machine  Co. 
V.  United  States,  43  Ct.  CI.  469. 


—  Rendition  or  entry  of  Jnds- 
ment  or  order. 

See  2  Cent  Dig.  App.  ft  E.  SS  1897-1899;    42  Cent 
Dig.  Refer,  fi  216. 

Under  Rev.  St.  §  1008,  providing  that  writs 
of  error  must  be  brought  within  two  years  after 
the  entry  of  the  judgment  sought  to  be  review- 
ed, the  statute  of  limitations  begins  to  run  from 


the  date  of  the  entry,  and  filing  of  the  judgment 
in  the  record  of  the  court's  proceedings. — ^Pol- 
leys  V.  Black  River  Imp.  Co.,  113  U.  S.  81,  5 
S.  Ct  369,  28  L.  Ed.  938. 

In  a  suit  in  equity,  the  final  decree  ad- 
judged that  a  certain  sum  was  due  to  the 
administratrix  of  F.,  and  that,  if  in  90  days 
from  the  date  of  the  decree  the  court  should  be 
satisfied  that  a  certain  sum  paid  for  the  pur- 
chase of  incumbrances  and  notes  had  inured  to 
the  benefit  of  F.  or  his  estate,  that  sum  should 
be  credited  on  the  amount  decreed  to  be  paid. 
The  decree  was  entered  October  10,  1885.  Held, 
under  Rev.  St.  §  1008,  providing  that  appeals 
from  decrees  in  equitv  must  be  taken  within  two 
years  after  entry  of  decree,  that  the  date  of 
the  decree  was  October  10,  1885,  and  an  appeal 
taken  December  30,  1887,  was  too  late.— Rad- 
ford V.  Folsom,  131  U.  S.  392,  9  S.  Ct  792,  33 
L.  Ed.  203. 

®=»348.  — —  Serrioe  of  notioo  or  oopj  of 
Jndsment  or  order. 

See  2  Cent  Dig.  App.  ft  K.  81  1900-1904;    42  Cent 
Dig.  Refer.  8  216. 

The  sufficiency  of  the  reasons  for  the  delay 
of  the  United  States  attorney  in  giving  a  notice 
to  the  attorney  general  of  a  judgment  con- 
firming a  private  land  claim,  whereby  the  time 
for  an  appeal  by  the  United  States  is  ex- 
tended, is  shown  by  an  allowance  of  the  ap- 
peal by  a  justice  whose  attention  was  called  to 
this  question.— United  States  v.  Pena,  20  S.  Ct 
165,  175  U.  S.  500,  44  L.  Ed.  251. 

€=:>349.   EITeot  of  disability  or  death  of 
party. 

See  2  Cent  Dig.  App.  ft  B.  f9  1906-1912. 

Rev.  St  S  1008,  declares  that  an  appeal  to 
the  supreme  court  must  be  taken  withm'two 
years  after  entry  of  the  decree  appealed  from, 
"provided  that,  where  a  party  entitled  to 
♦  ♦  ♦  take  an  appeal  is  ♦  ♦  ♦  imprison- 
ed, *  ^  *  such  appeal  may  be  taken  within 
two  years  after"  the  decree,  exclusive  of  the 
term  of  such  disability.  Held  that,  where  a 
decree  was  entered  on  April  17,  1878,  and  the 
party  entitled  to  appeal  tnerefrom  was  impris- 
oned on  February  7,  1879,  the  statute,  having 
commenced  to  run,  was  not  interrupted  by  the 
fact  of  imprisonment— McDonald  v.  Hovey,  110 
U.  S.  619,  4  S.  Ct  142,  28  L.  Ed.  269. 

The  death  of  a  party  to  a  cause  does  not 
extend  the  20  days'  limitation  for  taking  an  ap- 
peal from  the  Supreme  Court  of  the  District 
of  Columbia  to  the  Court  of  Appeals  of  the 
district,  prescribed  by  rule  10  of  the  latter 
court,  promulgated  under  Act  Cong.  Feb.  9. 
1893,  §  6.— Ex  parte  Dante,  83  S.  Ct  579,  228 
U.  S.  429,  57  L.  Ed.  905. 

®=»351«  Taking  and  perfeetins  proceed- 
ing  in  time. 

See  2  Cent  Dig.  App.  ft  B.  ||  1915-1919. 

Under  Rev.  St  §  1008,  providing  that  no 
judgment  of  a  state  court  can  be  reviewed  in 
the  supreme  court,  unless  the  writ  of  error 
is  brought  within  two  years  after  entry  there- 
of, a  writ  of  error  is  not  brought,  in  the  legal 
sense,  until  it  is  filed  in  the  court  which  ren- 
dered the  judgment. — Scarborough  v.  Pargoud. 
108  U.  S.  567,  2  S.  Ct  877,  27  L.  Ed.  824. 

An  appeal  is  not  "taken,"  within  the  two- 
years  Umitation  (Rev.  St.  §  1008),  until  the 
papers  are  filed  in  the  court  below. — Credit  Co. 
V.  Arkansas  Cent  Ky.  Co.,  128  U.  S.  258,  9  S. 
Ct  107,  32  L.  Ed.  448. 

Under  Rev.  St.  $  1008,  providing  that  no  de- 
cree can  be  reviewed  by  the  supreme  court  un- 
less the  appeal  is  taken  within  two  years  aft- 
er the  entry  of  such  decree,  a  cross  appeal  is 
not  "taken"  until  the  petition  and  order  for 
the  appeal,  and  the  appeal  bond,  are  filed  in 
the  court  which  rendered  the  decree. — Farrar 
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^=>362 


V.  ChurchiU,  135  V.  S.  609,  10  S.  Ct  771,  34 
L.  Ed.  246. 

A  writ  of  error  is  not  brought  in  the  legal 
meaning  of  the  term  until  it  is  filed  in  the  court 
which  rendered  the  judgment.  Judgment  (1907) 
152  P.  925,  ^  C.  C.  A.  73,  affirmed.— Old  Nick 
Williams  Co.  v.  United  States,  30  S.  Ct  221, 
215  U.  S.  541,  54  L.  Ed.  31S. 

^=>352.  Eztenaion  of  tiiae. 

See  2  Cent  Dig.  App.  ft  E.  §|  1920-192S. 

^=»353.  -*-  Judicial  avtlibritj. 

See  2  Cent  Dig.  App.  ft  B.  8§  1920-1922. 

A  final  decree  was  entered  in  the  circuit 
court  January  22,  1883,  and  on  the  same  day 
an  appeal  was  allowed,  but  it  was  never  prose- 
cuted. On  January  22,  1885,  a  Justice  of  the 
supreme  court  allowed  an  appeal  in  the  case, 
and  approved  the  appeal  bond.  The  papers 
were  presented  to  the  circuit  court  January  27, 
1885.  Held,  that  the  appeal  was  not  taken 
within  two  years,  as  required  by  Rev.  St.  §  1008, 
and  the  defect  was  not  aided  by  entering  the 
order  allowing  the  appeal,  in  the  circuit  court, 
on  January  27th  as  of  January  22d. — Credit  Co. 
7.  Arkansas  Cent  Ry.  Co.,  128  U.  S.  258,  9  S. 
Ct  107,  32  L.  Ed.  44a 

«=»356»  Effect    of    delay    or    failnre    to 
take  proeeedinea. 

See  2  Cent  Dig.  App.  ft  B.  99  1926.  1927. 

An  appeal  or  writ  of  error  not  taken  with- 
in the  time  prescribed  by  law  will  be  dis- 
missed.— ^Whitsitt  V.  Union  Depot  &  R.  Co., 
122  U.  S.  363,  7  S.  Ct.  1248,  30  L.  Ed.  1150. 

A  decree  sustained  demurrers  to  an  inte]^- 
vening  petition  against  a  receiver,  and  dismiss- 
ed the  same  without  ptejudice.  The  record 
failed  to  show  the  specific  grounds  of  dismissal. 
Held  that,  even  if  the  court  was  of  opinion  that 
a  judgment  at  law  should  first  have  been  ob- 
tained, and  on  that  ground  refused  to  con- 
sider the  claim  upon  its  merits,  yet  the  de- 
cree should  not  be  reversed  if,  assuming  all 
the  alle^tions  to  be  true,  the  petition  disclosed 
no  cause  for  relief. — ^Pennsylvania  R.  Co.  v. 
Wabash,  St  L.  &  P.  Rv.  Co.,  157  U.  S.  225,  15 
S.  Ct  576,  39  L.  Ed.  682. 

An  appeal  to  the  federal  Supreme  Court, 
allowed  on  June  12,  1906,  to  review  a  judg- 
ment of  the  Supreme  Court  of  the  territory  of 
Oklahoma,  rendered  on  September  7,  1905,  will 
not  be  dismissed  because  not  docketed  until 
August  10,  1906,  for  the  reason  that  the  coun- 
sel who  originally  forwarded  the  record  were 
not  attorneys  of  the  federal  Supreme  Court, 
and  hence  not  qualified  to  enter  their  appear- 
ance, where  no  motion  to  docket  and  dismiss 
under  rule  9  was  made.  Judgment  (1906)  85 
P.  459,  16  Okl.  131,  affirmed.— Southern  Pine 
Lumber  Co.  v.  Ward,  28  S.  Ct  239.  208  U. 
S.  126.  52  L.  Ed.  420. 

^=>357.   Relief  In  ease  of  failure  to  pro* 
ceed  iar  time. 

See  2  Cent  Dig.  App.  ft  B.  9S  1928-1931;    42  Cent 
Dtg.  Refer.  9  216. 

An  appeal  to  the  federal  Supreme  Court 
from  tbe  Supreme  Court  of  Porto  Rico,  which 
was  prayed  within  the  statutory  time,  will  not 
be  dismissed  because  not  allowed  by  the  court 
within  that  time.— Cardona  v.  Qulnones,  36  S. 
Ct  346,  240  U.  S.  83,  60  L.  Ed.  538. 

(B)  PETITION  OR  PRAYER.  ALLOWANCE, 
AND  CERTIFICATE  OR  AFFIDAVIT. 

^=a358.  Keoeasitj  of  allowanee  or  leaire. 
See  8  Cent  Dig.  App.  ft  B.  99  1932-1936. 

Defendant  in  the  circuit  court  filed  a  su- 
persedeas bond,  which  alleged  that  defendant 
had  ''prosecuted  an  appeal  or  writ  of  error  to 


the  supreme  court."  No  bill  of  exceptions  had 
been  filed  in  the  case,  and  no  writ  of  error  or 
appeal  allowed.  Plaintiff's  motion  to  revoke  the 
supersedeas  created  by  the  bond  was  denied. 
Held,  that  the  cause  would  be  docketed  in  the 
supreme  court,  and  dismissed  on  plaintiff's  mo- 
tion.—Tuskaloosa  N.  Ry.  Co.  V.  Gude,  141  U. 
S.  244,  11  S.  Ct  1004,  35  L.  Ed.  742. 

^^350.  Authority  of  ooart  or  Jiidge. 

See  2  Cent  Dig.  App.   ft  B.  99  1936-1940:  42  Cent 
Dig.  Refer.  9  215. 

The  supreme  court  of  the  District  of  Co- 
lumbia, while  sitting  in  special  term,  may  al- 
low an  appeal  to  the  federal  supreme  court 
from  one  of  its  final  decrees  rendered  at  a  gen- 
eral term.— Richards  v.  Mackall,  113  U.  S.  539. 
5  S.  Ct  535,  28  L.  Ed.  1132. 

Since  Const  Colo,  art  6,  §  8,  provides  that 
the  judge  of  the  supreme  court  having  the 
shortest  term  to  serve,  not  holding  his  office 
by  appointment  or  election  to  fill  a  vacancy, 
shall  be  the  chief  justice,  and,  in  case  of  his 
absence,  the  judge  having  in  like  manner  the 
next  shortest  term  to  serve  shall  preside  in 
his  stead,  fhe  aUowance  of  a  writ  or  error  by 
one  of  the  associate  justices  of  that  court, 
wherein  he  recites  the  absence  of  the  chief 
justice,  and  styles  himself  the  presiding  justice, 
is  a  sufficient  compliance  with  Rev.  St  U.  S.  § 
999,  which  provides  for  the  issuance  of  writs 
of  error  by  the  chief  justice  of  the  court  ren- 
dering the  judgment,  or  by  a  justice  of  the 
supreme  court  of  the  United  States.— Butler 
V.  Gage,  138  U.  S.  52,  11  S.  Ct  235,  34  L.  Ed. 
869. 

When  an  appeal  to  the  supreme  court  has 
been  granted  by  a  circuit  or  district  court,  the 
case  passes  beyond  the  jurisdiction  of  the  latter, 
and  a  subsequent  order  by  it,  on  further  hear- 
ing, setting  aside  the  allowance  of  the  appeal,  is 
ineffectual.— Rector  v.  Lipscomb,  141  U.  S. 
557,  12  S.  Ct  83,  35  L.  Ed.  857. 

The  supreme  court  will  not  review  the 
judgment  of  a  state  court  in  error,  unless  the 
record  shows  that  the  writ  has  been  allowed 
by  a  justice  either  of  the  supreme  court  or  of 
the  state  court — Northwestern  Union  Packet 
Co.  V.  Home  Ins.  Co.  of  New  York,  154  U.  S. 
588,  14  S.  Ct.  1168,  20  L.  Ed.  463. 

An  application  to  the  federal  supreme  court 
for  writ  of  error  to  a  state  court  is  not  en- 
tertained, unless  at  the  request  of  one  of  the 
members  of  the  court,  concurred  in  by  his  asso- 
ciates.—In  re  Robertson,  156  U.  S.  183,  15 
S.  Ct  324,  39  L.  Ed.  389. 

An  appeal  may  be  allowed  by  an  associate 
justice  of  the  court  of  private  land  claims,  by 
virtue  of  section  9  of  the  act  creating  that 
cou];tt  which  provides  for  appeals  in  the  same 
manner  and  upon  the  same  conditions  as  ap- 
peals from  circuit  courts  of  the  United  States, 
in  which,  by  Rev.  St  U.  S.  §  999,  any  judge  of 
such  court  has  the  power  to  act. — United  States 
V.  Pena,  20  S.  Ct  165,  175  U.  S.  500,  44  L.  Ed. 
251. 

^=»360.  Prayer   and   allowanee   in   open 
oonrt. 

See  2  Cent.  Dig.  App.  ft  B.  99  1941.  1949.  1963. 

An  application  to  the  court  in  session  for 
a  writ  of  error  will  not  be  entertained,  except 
when  a  justice  of  the  court  has  indorsed  on  the 
record  a  request  that  counsel  be  allowed  to  pro- 
ceed in  that  way.— Ex  parte  Ingalls,  139  U.  S. 
548,  11  S.  Ct  652,  35  L.  Ed.  266. 

^=»362.   Speoifioation  of  errors. 

See  2  Cent  Dig.  App.  A  B.  99  I960,  1961;    8  Cent 
Dig.  App.  ft  B.  99  3282-3284. 

Alleged   errors  of   law  in   the  opinion   of 
the  court  below,  which  was  engaged  with  a  dis- 
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cuBsion  of  evidence  and  the  inferences  which 
might  properly  be  drawn  from  it,  will  not  be 
considered  by  the  Supreme  Court  of  the  United 
States  on  a  writ  of  error  if  they  are  not  con- 
tained in  the  assignment  of  errors  filed  with 
the  petition  for  the  writ,  where,  on  the  whole, 
it  is  ♦clear  that  the  facts  found  justify  the 
judgment  rendered.— Behn,  Meyer  &  Co.  v. 
Canfpbell  &  Go  Tauco,  27  S.  Ct  502,  205  U.  S. 
403,  51  Jm  Ed.  857. 

^=>364.  T«rm  or  day  to  which  appeal 
may  be  taken  or  'orrit  made  re- 
turnable. 

See  2  Cent.  Dig.  App.  ft  B.  8S  1969-1976. 

On  appeal  from  the  circuit  court  to  the 
supreme  court,  a  stipulation  of  parties  extend- 
ing the  time  of  filing  the  appeal  bond  and  cer- 
tificate of  evidence  is  equivalent  to  an  order  of 
the  same  date  renewing  the  allowance  of  the 
appeal  in  open  court  in  the  presence  of  both 
parties.— Goodwin  v.  Fox,  120  U.  S.  775,  7  S. 
Ct  779,  30  L.  Ed.  815. 

#=:»365.  Order  for  appeal  or  writ  of  er« 
Tor. 

See  t  Cent.  Dig.  App.  ±  B.  88  1784.  1977-1988. 

Acceptance  of  an  appeal  bond  more  than 
two  years  after  the  decree  appealed  from  was 
rendered  does  not  have  the  effect  of  allowing  a 
new  appeal.— KilUan  v.  Clark,  111  U.  S.  784.  4 
S.  Ct.  700,  28  L.  Ed.  599. 

It  is  no  objection  that  appellees  are  not 
individually  named  in  the  order  allowing  an 
appeal,  where  the  names  of  all  are  given  in  the 
appeal  bond. — Richardson  v.  Green,  130  U.  S. 
104,  9  S.  Ct.  443,  32  L.  Ed.  872. 

^=»366.   Certificate  as  to  gronnds. 

See  2  Cent.   Dig.  App.  A  B.  88  1774-1776,  1989-1992; 
31  Cent  Dig.  J.  P.  8  751. 

Where  an  appeal  is  taken  from  the  circuit 
court  to  the  supreme  court  upon  a  question  of 
jurisdiction,  under  section  5  of  the  judiciary  act 
of  March  3,  1891,  the  certificate  of  the  juris- 
dictional question  must  be  granted  by  the  court 
below  during  the  term  at  which  the  judgment 
or  decree  was  entered.— Colvin  v.  City  of  Jack- 
sonville, 158  U.  S.  456,  15  S.  Ct.  806.  39  L. 
Ed.  1053. 

(C)  PAYMENT  OP  FEES  OR  COSTS,  AND 
BONDS  OR  OTHER  SECURITIES. 

Federal  courts,  see  Courts,  ^=»356. 

In  circuit  court  of  appeals,  see  Courts,  ^=>405. 

^=»370.  Payment  of  fees  on  appealing. 

see  2  Cent  Dig.  App.  A  B.  8  1999. 

Where  the  record  on  appeal  to  the  supreme 
court  of  the  United  States  has  been  printed 
by  the  appellant,  the  cause  may  be  docketed 
without  securing  the  payment  of  the  clerk's 
fee,  chargeable  under  sup.  Ct.  Rule  24,  §  7, 
in  connection  with  the  printing,  but  the  printed 
copies  cannot  be  delivered  to  the  justices  or  the 
parties  for  use  on  the  final  hearing,  or  on  any 
motion  in  the  progress  of  the  cause,  unless  the 
fee  is  paid  when  demanded  by  the  clerk  in  time 
to  enable  him  to  make  his  examinations  and 
perform  his  other  duties  in  connection  with  the 
copies.— Bean  v.  Patterson,  110  U.  S.  401,  4 
S.  Ct  23,  28  L.  Ed.  190. 

^=»372.  Neoesaity  of  seonzity  to  perfect 
appeal    or   other   proceeding. 

See  2  Cent.  Dig.   App.  ft  B.  88  2001-2010;  42  Cent. 
Dig.  Refer.  88  218.  221. 

^=»373.  — —  In  general. 

See  2  Cent.  Dig.  App.  &  B.  88  2001-2004;    42  Cent. 
Dig.  Refer.  8  221. 

A  citation  on  appeal  to  the  United  States 
supreme  court  is  sufiicient,  without  any  taking 
of  security,  to  constitute  the  allowance  of  an 
appeal  such  as  wiU  give  that  court  jurisdiction. 


—Brown  v.  McConnell,  124  U.  S.  489,  8  S.  Ct. 
559,  31  Im  Ed.  495 ;  Stewart  v.  Masterson.  124 
U.  S.  493.  8  S.  Ct.  561,  31  L.  Ed.  507. 


^s>374. 


Exemptions. 


See  2  Cent.  Dig.  App.  &  E.  86  2005-2010;  22  Cent. 
Dig.  Ex.  ft  Ad.  8  1982;  42  Cent.  Dig.  Refer.  88  218, 
219. 

No  bond  for  prosecution  of  the  suit  or  to 
answer  in  damages  or  costs  is  required,  under 
Rev.  St.  U.  S.  I  1001.  on  bringing  to  the  Unit- 
ed States  supreme  court,  on  writ  of  error  or 
appeal,  by  direction  of  the  comptroller  of  the 
currency,  a  suit  against  a  receiver  of  a  nation- 
al bank.— Pacific  Nat.  Bank  of  Boston  v.  Mixter, 
114  U.  S.  463,  5  S.  Ct.  944,  29  L.  Ed.  221. 

^=»375.  Parties  hj  and  to  whom  seenritjr 
to  be  eiven. 

See  2  Cent.  Dig.  App.  &  B.  88  20U-2021;  42  Cent 
Dig.  Refer.  8  221. 

(g=:>376.  — -  Obligees. 
See  2  Cent  Dig.  App.  &  E.  88  20U-2016. 

It  cannot  afifect  the  validity  of  an  appeal 
bond  that  other  parties  besides  the  one  in  whose 
favor  the  decree  appealed  from  was  rendered 
are  named  in  it  as  obligees.— Hill  v.  Chicago  & 
E.  R.  Co.,  129  U.  S.  170,  9  S.  Ct.  269,  32  L.  Ed. 
651. 

^=»377.  —  Obligors. 

See  2  Cent  Dig.  App.  ft  B.  88  2017-2021;  42  Cent 
Dig.  Refer.  6  22L 

Where  an  appeal  is  allowed  to  numerous 
parties,  severally,  on  giving  bond  in  a  certain 
sum,  a  bond  is  insufficient  when  given  by  only 
one  appellant  as  principal,  although  it  purports 
to  be  in  behalf  of  all  appellants  and  the  con- 
dition is  for  the  prosecution  of  the  appeal  by 
each.— Farrell  v.  West  Chicago  Park  Com'rs,  21 
S.  Ct  609.  645,  181  U.  S.  404,  46  L.  Ed.  91& 
924. 

^s»378.   Sureties. 
See  2  Cent  Dig.  App.  ft  B.  88  2022-2035. 


— *-  Snffioienoj     and     JvstllLea* 
tion. 

See  2  Cent  Dig.  App.  ft  B.  88  2029-2035. 

It  is  in  the  discretion  of  a  judge  to  accept 
an  appeal  bond  in  which  the  sureties  are  not 
jointly  or  severally  bound  for  the  full  amount 
of  the  obligation,  but  each  of  them  severally 
for  a  specified  part  only.— New  Orleans  Ins. 
Co.  V.  Albro  Co.,  112  U.  S.  506,  5  S.  Ct  289, 
28  L.  Ed.  809. 

^s»384.  Form  and  eontents  of  bond  or 
nndertakinff. 

See  2  Cent  Dig.  App.  ft  B.  88  2049-2056;    42  Cent 
Dig.  Refer.  8  221. 

The  failure  of  the  appeal  bond  to  specify 
the  term  at  which  the  judgment  appealed  from 
was  rendered  is  no  ground  for  dismissal. — New 
Orleans  Ins.  Co.  v.  E.  I).  Albro  Co.,  112  U. 
S.  506,  5  S.  Ct  280,  28  L.  Ed.  809;  Davis  v. 
Wakelee,  156  U.  S.  680,  15  S.  Ct.  555,  39  U  Ed. 
578. 

An  appeal  cannot  be  entertained  where  the 
appeal  bond,  which  is  made  a  prerequisite  to  ap- 
pellate jurisdiction,  does  not  provide,  as  required 
by  Rev.  St.  1887,  par.  859,  that  the  appeal  shall 
be  prosecuted  with  effect,  and  mentions  no  ob- 
li^pe,  and  is  for  less  than  the  proper  amount. — 
Swan  V.  Hill,  155  U.  S.  394,  15  S.  Ct  178» 
39  L.  Ed.  197. 

^=:>386.  Approval  of  bond  or  nndertak- 
inB. 

See  2  Cent  Dig.  App.  ft  B.  88  2069-2063 ;    42  Cent 
Dig.  Refer.  8  221. 

The  right  to  approve  the  security  on  ap- 
peal or  error  rests  in  the  court,  and  cannot  be 
delegated. — Haskins  v.  St.  Ix)uis  &  S.  E.  Ry. 
Co.,  109  U.  S.  106,  3  S.  Ct  72,  27  U  Ed.  873. 
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4=»387.  Deliirery  or  fllins  and  sevTioe  of 
bond  or  nndertakins. 

See  2  Cent  Dig.  App.  &  E.  S9  2064-2070;    42  Cent. 
Dig.  Refer.  S  221. 

Where  a  bond  or  undertaking  is  not  given 
or  filed  within  the  time  set  by  the  court  or  stat' 
Qte,  the  bill  will  be  dismissed.— Killian  y.  Clark, 
111  U.  S.  784,  4  S.  Ct.  700,  28  L.  Ed.  599. 

Where  no  application  for  permission  to  file 
the  appeal  bond  has  been  made  for  nearly  four 
years  from  the  date  of  the  decree  appealed  from, 
the  appeal  will  be  dismissed.— Beardsley  v.  Ar- 
kansas A  L.  Ry.  Co.,  158  U.  S.  123,  15  S.  Ct. 
786,  39  li.  Ed.  919. 

^=s>302.  "Waiver  of  seonrity  or  of  defects. 

See  2  Cent.  Dig.  App.  &  B.  |9  2089-2094 ;  42  Cent. 
Dig.  Refer.  §8  218.  221. 

Failure  of  appellants  to  execute  an  appeal 
bond,  due  to  a  waiver  thereof  by  the  guardian 
ad  litem  and  next  friend  of  an  infant  appellee, 
does  not  deprive  the  appellate  court  of  juris- 
diction.—Kingsbury  V.  Buckner,  134  U.  S.  650, 
10  S.  Ct.  638,  33  L.  Ed.  1047. 

Under  Prac.  Act,  §  69,  which  forbids  the 
dismissal  of  an  appeal  on  account  of  informal- 
ity or  insufficiency  of  the  appeal  bond  if  the 
appellant  shall,  within  a  time  fixed  by  the 
court,  file  a  good  and  sufficient  bond,  a  motion 
to  dismiss  an  appeal  will  be  denied  when  it  is 
made  after  the  case  is  submitted  for  decision 
by  the  appellants,  and  no  motion  has  been 
made  to  set  aside  the  order  taking  the  case 
for  decision.  Judgment  55  N.  E.  325,  182  111. 
250,  affirmed.— Farrell  v.  West  Chicago  Park 
Com'rs,  21  S.  Ct.  609,  645,  181  U.'  S.  404,  45 
L.  Ed.  916.  924. 

€=>305.  Effect  of  failare  to  sive  or  de- 
f eets  in  seonrity. 

See  2  Cent.  Dig.  App.  ft  E.  99  2068,  2064-2070.  2085, 
2GS6 ;  3  CenL  Dig.  App.  &  B.  9  3127 ;  42  Cent  Dig. 
Refer.  99  221.  224. 

The  omission  of  the  lower  court  judge  to 
take  security  at  the  time  of  signing  the  citation 
on  appeal  as  required  by  Rey.  St  §  1,000,  is 
a  mere  irregularity,  which  may  be  cured  by 
the  supreme  court  allowing  appellant  to  file 
the  proi)er  bond  under  penalty  of  dismissing  the 
appeal.— Brown  v.  McConnell,  124  U.  S.  489, 
8  S.  Ct.  559,  31  li.  Ed.  495;  Stewart  v.  Mas- 
terson,  124  U.  S.  493,  8  S.  Ct.  561,  31  L.  Ed. 
507. 

(D)  WRIT  OP  ERROR,  CITATION,  OR 

NOTICE. 

Bankruptcy  proceedings,  see  Bankruptcy,  ^=s> 
461. 

^=»306.   Kooeaflity    of    appellate    prooeaa 
or  of  notice. 

See  2  Cent  Dig.  App.  ft  E.  99  2009.  2102,  2104.  2150 ; 
«2  Cent  Dig.  Refer,  f  215. 

Except  in  cases  of  appeals  allowed  in  open 
court  during  the  term  at  which  the  decree  ap- 
pealed from  was  rendered,  a  citation  returnable 
at  the  same  term  with  the  appeal  or  writ  of 
error  is  necessary  to  perfect  jurisdiction  of  the 
appeal  or  the  writ,  unless  it  has  been  waived. 
-Flewitt  V.  Filbert,  116  U.  S.  142,  6  S.  Ct. 
319,  29  L.  Ed.  581:  Jacobs  v.  George,  150 
U.  S.  415,  14  S.  Ct.  159,  37  L.  Ed.  1127. 

Where  the  necessary  security  is  not  taken 
until  after  the  term  at  which  the  decree  was 
rendered,  a  citation  is  required. — Brown  v.  Mc- 
Connell. 124  U.  S.  489,  8  S.  Ct.  559,  31  L, 
Ed.  495. 

^=»397.  Proeess  or  notioe  on  appeal  in 
open  oonrt,    ' 
See  2  Cent  Dig.  App.  ft  B.  *9  2101. 

Where  an  appeal  is  allowed  by  the  court 
daring  the  term  at  which  the  decree  was  ren- 


fdered,  and  security  is  taken  out  of  court  or 
after  the  term,  a  citation  is  only  necessary  to 
show  that  the  appeal  has  not  been  abandoned  by 
the  failure  to  furnish  the  security  before  the 
adjournment.— Dodge  v.  Knowles,  114  U.  S. 
436,  5  S.  Ct.  1108,  29  L.  Ed.  144 ;  Richardson 
V.  Green,  130  U.  S.  104,  9  S.  Ct.  443,  32  L.  Ed, 
872. 

On  writ  of  error  to  a  United  States  circuit 
court,  where  no  citation  has  been  issued  as 
required  by  Rev.  St.  §  999,  and  defendants  do 
not  appear  in  the  supreme  court,  the  case  will 
be  dismissed,  as  notice  of  a  writ  of  error,  giv- 
en in  open  court  at  the  same  term  the  judgment 
is  rendered,  is  not  equivalent  to  such  citation, 
as  in  the  case  of  an  appeal  in  open  court.— 
United  States  v.  Phillips.  121  U.  S.  254,  7 
S.  Ct.  874,  30  L.  Ed.  914. 

Where  an  appeal  is-  taken  in  open  court  dur- 
ing the  term  at  which  the  judgment  was  ren- 
dered, notice  or  citation'  is  not  necessary. — 
Brown  v.  McConneU,  lli4  U.  S.  489,  8  S.  Ct. 
559,  31  L.  Ed.  495. 

$=:»308.  "Writ  of  error. 

See  2  Cent.  Dig.  App.  ft  B.  99  2103-2119. 

^=>300.  —  laananoe. 

See  2  Cent  Dig.  App.  ft  E.  99  2103.  2106.  2106. 

A  writ  of  error  from  the  U^iited  States  su- 
preme court  to  a  state  court  may  be  directed  to 
an  inferior  court,  if  the  supreme  court  of  the 
state  has  remitted  the  whole  record,  without 
retaining  a  copy,  to  such  inferior  court,  with 
directions  to  enter  a  final  judgment  in  the  case. 
— PoUeys  v.  Wnck  River  Imp.  Co.,  113  U.  S. 
81,  5  S.  Ct.  309,  28  L.  Ed.  938. 

^=9400.  — ^  Form  and  requisites. 

See  2  Cent.  Dig.  App.  ft  E.  99  2103.  2107-2112. 

It  seems  that  a  writ  of  error  to  a  state  court 
will  not  be  dismissed  because  it  is  signed  by  the 
clerk  of  that  court  only.— Miller  v.  Stale  of 
Texas,  153  U.  S.  535,  14  S.  Ct.  874,  38  U  Ed. 
812. 

It  is  error  to  sue  out  a  writ  of  error  in  the 
firm  name  or  style  of  a  partnership,  without 
stating  the  names  of  the  persons  composing  the 
firm.— Godbe  v.  Tootle,  154  U.  S.  576,  14  S.  Ct. 
1167,  19  U  Ed.  831. 

Writs  of  error  from  the  supreme  court  must 
bear  the  teste  of  the  chief  justice.— Germain  v. 
Mason,  154  U.  S.  587,  14  S.  Ct.  1170,  20  L. 
Ed.  689. 

When   there   is   no   application   to  amend, 
the  omission  of  the  writ  of  error  to  state  with 
certainty  the  return  day  is  ground  for  dismissal. 
—Sea  V.   Connecticut  Mut.   Life  Ins.  Co.,  154  s 
U.  S.  659,  14  S.  Ct.  1191,  26  L.  Ed.  772. 

^=»402.  — —  Retnm. 

See  2  Cent.  Dig.  App.  ft  E.  9  2114. 

The  failure  of  a  clerk  of  the  circuit  court 
to  indorse  a  writ  of  error  as  filed  cannot  de- 
feat the  transfer  of  the  case,  when  the  judge 
has  done  all  that  is  necessary  for  him  to  do, 
and  the  party  has  done  all  that  is  required  of 
him.  Judgment  76  F.  617,  22  C.  C.  A.  425, 
reversed. — Mutual  Life  Ins.  Co.  of  New  York 
V.  Phinney,  20  S.  Ct.  906,  178  U.  S.  327,  44  L. 
Ed.  1088. 

^=»403.  —  Defeotfl,       objections,       and 
amendments. 

See  2  Cent  Dig.  App.  ft  B.  99  2115-2119. 

Under  Rev.  St.  §  1005,  authorizing  the  su- 
preme court  to  permit  amendments  in  error 
which  do  not  prejudice  the  defendant  in  error, 
when  the  defect  can  be  remedied  by  reference  ta 
the  record,  it  is  proper,  when  a  writ  is  not 
made  returnable  to  any  particular  day,  to  per- 
mit the  insertion  of  the  proper  return  day.— 
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Eyans  ▼.  Brown,  109  TJ.  S.  180,  3  S.  Gt  83,  i 
27  L.  Ed.  898. 

Under  Rev.  St  |  1005,  allowing  an  amend- 
ment of  a  writ  of  error  when  there  has  been 
a  mistake  in  the  teste,  or  a  seal  is  wanting, 
or  the  writ  is  made  returnable  on  a  wrong 
day,  "and  in  all  other  partichlars  of  form, 
a  writ  of  error  for  review  by  the  United  States 
supreme  court  of  a  judgment  of  a  state  court, 
returnable  on  a  wrong  day,  bearing  the  teste 
of  the  chief  justice  of  the  state  court,  and 
signed  by  the  chief  justice  and  the  clerk,  and 
sealed  with  the  seal  of  that  court,  may  be 
amended  in  those  respects,  and  the  seal  and 
signature  of  the  clerk  of  the  supreme  court  af- 
fixed.—Texas  Pac.  Ry.  Co.  v.  Kirk,  111  U.  S. 
486,  4  S.  Ct  500,  28  U  Ed.  481. 

Where  a  writ  of  error  was  only  served  on 
one  of  the  defendants,  but,  such  fact  not  being 
discovered  until  after  .the  supreme  court  had  re- 
versed the  case  thereupon,  they  entered  a  rule 
on  the  plaintiff  in  error  to  show  cause  why 
the  judgment  previously  rendered  should  not  be 
vacated  and  the  writ  of  error  dismissed,  after 
considering  the  special  circumstances  of  tha 
case  the  supreme  court  allowed  the  writ  to  be 
amended,  and  a  new  citation  issued  to  all  the 
parties  below,  and  ordering  the  cause  to  be 
restored  to  the  docket  for  reargument. — Knicker- 
bocker Life  IncL  Go.  v.  Pendelton,  115  U.  S. 
339,  6  S.  Gt.  74,  29  L.  Ed.  432. 

Under  Rev.  St  |  1005,  providing  that  a 
writ  of  error  defective  in  statement  of  the 
parties  may  be  amended,  if  the  defect  can  be 
remedied  by  reference  to  the  accompanying  rec- 
ord, without  prejudice  to  the  defendant  in 
error,  a  writ  taken  out  in  the  name  of  a  firm 
wUl  not  be  dismissed  when  the  record  discloses 
the  names  of  the  partners.— Estis  v.  Trabue,  128 
U.  S.  225,  9  S.  Gt.  58,  32  L.  Ed.  437. 

Under  Act  June  1,  1872,  c.  255,  |  3  (Rev. 
St.  I  1005),  where  the  writ  of  error  describes 
"W.,  administrator  of  B.,  deceased,"  as  plain- 
tiff in  error,  and  the  record  shows  that  the 
whole  controversy  was  whether  E.  was  legally 
such  administrator  in  place  of  W.,  by  whom  the 
original  action  was  brought,  and  that  the 
exceptions  were  taken  and  tendered,  and  the 
bond  to  prosecute  the  writ  was  given,  by  E.,  the 
writ  will  be  amended  by  substituting  the  name 
of  E.  for  that  of  W.— Walton  v.  Marietta  Ghair 
Co.,  157  U.  S.  342,  15  S.  Gt  626,  39  L.  Ed. 
725. 

<=»404.   Citation  or  other  process. 

See  2  Cent  Dig.  App.  ft  B.  SS  2120-2124. 


—  toxm  and  reqnialtea. 

See  2  Cent  Dig.  App.  ft  B.  |S  2128-2127. 

Under  Rev.  St.  {  705,  providing  that  appeals 
from  the  supreme  court  of  the  District  of  Co- 
lumbia to  the  United  States  supreme  court  shall 
be  taken  under  the  same  regulations  as  appeals 
from  the  circuit  court,  and  section  999,  provid- 
ing that,  on  appeals  from  the  circuit  court 
a  judge  of  that  court  may  sign  the  citation,  apy 
justice  of  the  supreme  court  of  the  District 
of  Columbia  may  sign  the  citation  on  appeal 
from  that  court.— Richards  v.  Mackall,  113  U. 
S.  539,  5  S.  Gt.  535,  28  L.  Ed.  1132. 

Where  an  appeal  is  allowed  by  the  court 
during  the  term  at  which  the  decree  was  ren- 
dered, and  security  is  taken  out  of  court  or  after 
the  term,  a  citation  is  only  necessary  to  show 
that  the  appeal  has  not  been  abandoned  by  the 
failure  to  furnish  the  security  before  the  ad- 
journment; and  an  order  on  appellee  to  appear 
and  argue  the  cause^  if  he  see  fit,  is  the  legal 
equivalent  of  a  citation  for  all  the  purposes  of 
such  an  appeal.— Dodge  v.  Knowles,  5  S.  Gt 
1108,  114  U.  S.  430,  29  L.  Ed.  144. 

A  citation  on  appeal  from  a  circuit  court 
or  a  territorial  court  must  be  signed  by  the 
judge  thereof  or  by  a  justice  of  th*»  Riiprrmr 
court,  and,  if  signed  by  the  clerk,  the  appeal 


will  be  dismissed.— Brown  v.   McGonnell,  124 
U.  S.  489,  8  S.  Gt  559,  31  L.  Ed.  495. 

Though  Rev.  St  U.  S.  S  999,  provides  that 
the  adverse  party  shall  have  at  least  30  days' 
notice,  a  writ  of  error  will  not  be  dismissed  on 
the  ground  that  the  citation  was  issued  and 
made  returnable  less  than  30  days  after  the 
writ  was  granted.— Seagrist  v.  Grabtree,  127  U. 
S.  773,  8  S.  Gt  1394.  32  L.  Ed.  323. 

The  fact  that  on  an  appeal  to  the  supreme 
court  of  the  United  States  the  citation,  which 
was  signed  March  12th,  was  made  returnable 
on  the  first  day  of  the  ensuing  October  term, 
instead  of  within  60  days,  as  required  by  Rule  8, 
§  5,  and  Rule  9,  §  4,  of  the  supreme  court,  is 
an  error  which  is  not  jurisdictional,  and  hence 
will  not  require  a  dismissal  of  the  appeal. — 
Shute  ▼.  Kevser,  149  U.  S.  649,  13  S.  Gt  960, 
37  L.  Ed.  884. 


—  Serrioe. 

See  2  Gent  Dig.  App.  ft  B.  H  2120.  2128-2182. 

Upon  allowance  of  an  appeal  to  the  supreme 
court  of  the  United  States,  and  the  giving  of 
bond|  the  filing  of  the  riecord  within  the  prop- 
er time  gives  the  court  jurisdiction,  though 
citation  is  not  served  on  the  appellee  until 
afterwards.— Mendenhall  v.  Hall,  134  U.  S.  559, 
10  S.  Gt  616,  33  L.  Ed.  1012. 

Under  Rev.  St  S  999,  providing  that  in 
case  of  writ  of  error  to  a  state  court  the 
adverse  party  shall  have  at  least  30  days* 
notice,"  citation  must  be  served  on  the  party 
or  his  attorney  personally,  if  not  in  some  man- 
ner personally  waived  by  one  of  them ;  and  the 
mailing  of  it  to  them  is  not  sufficient,  though 
under  the  laws  of  the  state-  that  woqld  be  a 
proper  service. — Tripp  v.  Santa  Rosa  St.  R. 
Co.,  144  U.  S.  126,  12  S.  Gt  655,  36  L.  Ed. 
371. 

^=s>4O0.  — *  Defects,       objeotiona,      and 
amendments. 

See  2  Cent  Dig.  App.  ft  B.  |  2184. 

Service  of  a  citation  of  a  writ  of  error  from 
the  supreme  court  of  the  United  States  to  the 
highest  court  of  a  state,  on  defendant  in  error 
in  another  state  by  the  marshal  of  that  dis- 
trict, is  an  irregularity  which  must  be  promptly 
taken  advantage  of  in  the  court  where  the  writ 
is  returnable,  on  an  appearance  limited  to  that 
purpose.— Renaud  v.  Abbott,   116  U.   S.     277, 

6  S.  Gt  1194.  29  L.  Ed.  629. 

On  appeal  in  a  suit  by  A.  and  B.  against 
C.  the  bond  was  entitled,  "A^^  surviving  com- 
plainant in  A.  and  B.  against  0.,"  and  the  cita- 
tion ran  to  A.,  surviving  complainant  etc.  It 
nowhere  appeared  that  complainants  were  part- 
ners. The  proper  course  of  proceedings  (Rev. 
St.  S  955 :  Act  March  3,  1875,  §  9 ;  18  Stat 
470;  Rule  15),  by  notifying  the  representatives 
of  B.  of  the  appeal,  was  wholly  disregarded, 
and  they  did  not  appear  voluntarily.  Held, 
that  four  y^ars  having  elapsed  since  the  entry 
of  final  decree,  and  the  supreme  court  never 
having  had  jurisdiction  over  the  representatives 
of  B.,  the  appeal  could  not  be  amended,  but 
must  be  dismissed.  (C.  C.)  29  F.  861  affirmed.— 
Dolan  V.  Jennings,  139  U.  S.  385.  11  S.  Gt  584, 
35  L.  Ed.  217. 

®=»411,  Nature  and  method  of  notice  ia 
general. 
See  2  Cent  Dig.  App.  A  B.  |  2100. 

An  order  on  appellee  to  appear  and  argue 
the  cause  if  he  see  fit  is  the  legal  equivalent  of 
a  citation  for  all  the  purposes  of  the  appeal. — 
Dodge  V.  Knowles,  114  U.  S.  436,  5  S.  Gt.  1108, 
29  L.  Ed.  144. 

The  filing  of  an  appeal  bond  and  its  approv- 
al in  open  court  afford  notice  to  the  appellee 
of  the  appeal.— Goodwin  v.  Fox,  120  U.  S.  775^ 

7  S.  Gt  779,  30  L.  Ed.  815. 
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^=:>410.   Form  and   reqviiites   of  notloe. 

Sea  2  Cant.  Dig.  App.  ft  B.  ||  2140-2149;    42  Cent 
Dig.  Refer.  I  215. 

€=>417.  — «  SuAoienoT;  in  general. 

See  2  Cent  Dig.  App.  ft  B.' ii  2140-2143;    13  Cent. 
Dig.  CobU,  i  328 :    42  Cent,  Dig.  Refer.  |  216. 

Under  Code  Wash.  T.  f  454,  requiring 
the  appellants,  in  case  a  part  only  of  several 
ooparties  appeal,  to  "serve  notice  thereof  upon 
the  others,  if,  on  the  day  when  the  appeal  is 
taken,  the  appellants  serve  a  notice  on  their 
coparties  that  they  "will  on  this  day"  ap- 
peal, and  the  coparties  accept  service  of  the  no- 
tice, and  decline  to  join  in  the  appeal,  that 
is  sufficient ;  and  the  appeal  should  not  be  dis- 
missed for  want  of  ntftice  of  an  appeal  already 
taken.— Ex  parte  Parker,  120  U.  S.  737,  7  S. 
Ct.  767.  30  Ii.  Ed.  818. 

and 


Defects,      objections, 
lendments. 
See  2  Cent  Dig.  App.  ft  B.  I  2149. 

It  is  no  objection  to  the  notice  of  appeal 
that  it  was  given  at  the  chambers  of  the  trial 
judge  while  he  was  without  the  territorial 
limits  of  his  district,  at  the  place  where  the 
supreme  court,  of  which  he  was  a  member,  and 
which  he  was  attending,  was  in  session.— Ex 
parte  Parker,  131  U.  S.  221,  9  S.  Ct  708.  33 
h,  Ed.  123. 

^=»423.   Service  of  notice. 

See  2  Cent  Dig.  'App.  &  B.  S9  2150-2168. 

i9s»425.  — —  Time  for  service. 

Bee  2  Cent  Dig.  App.  ft  B.  if  2156-218L 

Act  Wash.  T.  Nov.  23,  1883,  provides  that 
any  one  desiring  to  remove  a  cause  from  *the 
district  court  '*may  give  notice  in. open  court,  or 
at  chambers,  that  he  appeals  such  cause  to  the 
supreme  court,*'  and  that  *'such  notice  shall,  by 
order  of  the  court  or  judge  having  jurisdiction 
of  the  cause,  be  entered  in  the  journal  of  said 
court,  and  no  other  service  or  notice  shall  be  re- 
quired." Held,  that  Code  Wash.  T.  f  2140,  pro- 
viding that  when  a  party  to  an  action  has  ap- 
peared in  the  same  he  shall  be  entitled  to  at 
least  three  days'  written  notice  of  any  applica- 
tion to  be  made  therein,  does  not  appl^  to  a 
notice  of  appeal  given  in  accordance  with  the 
act  of  1883,  within  the  time  allowed  by  law, 
as  the  allowance  of  such  appeal  is  of  course. — 
Ex  parte  Parker,  131  U.  a  221,  9  S.  Ct  708, 
33  iL  Ed.  123. 

^=s>430.  Effect  of  f ailnre  to  Mmrve  process 
or  to  giTo  notice. 

See  2  Cent  Dig.  App.  ft  B.  9|  2173,  2174;    3  Cent 
Dig.  App.  ft  B.  I  3126. 

Where  a  case  is  docketed  in  time,  it  will 
not  be  dismissed  for  want  of  the  citation  until 
time  has  been  given  to  cite  appellee. — Brown  v. 
McConneU,  124  U.  S.  489,  8  S.  Ct  559,  31  L. 
Ed.  495. 

Where  the  citation  has  been  accidentally 
omitted,  the  appeal  will  not  be  dismissed  until 
an  opportunity  to  give  required  notice  has  been 
furnished. — Richardson  v.  Green,  130  U.  S. 
104,  9  S.  Ct.  443,  32  L.  Ed.  872. 

(E)  ENTRY,  DOCKETING.  AND  APPEAR- 
ANCE. 

^=»432.  Time  for  entry  or  docketing. 

See  2  Cent  Dig.  App.  ft  B.  Si  2177-2181. 

Where  a  writ  of  error  is  sued  out  of  the 
supreme  court  of  the  United  States,  if  the  tran- 
script is  not  filed,  and  the  cause  docketed  at 
the  term  to  which  it  is  returnable,  or  a  good  ex- 
cuse given  for  the  delay,  the  writ  of  error  ceases 
to  be  operative,  and  a  motion  by  defendant  in 
error  to  docket  and  dismiss  the  appeal  will  be 

(ranted.— State  of  New  Jersey  v.  Demarest  110 
;.  S.  400,  4  S.  Ct  25.  28  Ia  Ed.  191. 


In  the  absence  of  a  sufficient  excuse  being 
shown  therefor,  the  appeal  will  be  dismissed 
where  the  cause  was  not  docketed  during  the 
term  to  which  the  appeal'  was  returnable. — 
Killian  v.  Clark,  111  U.  S.  784,  4  S.  Ct  700, 
28  L.  Ed.  599. 

The  docketing  of  a  cause  by  defendant  in 
error  in  advance  of  the  return  day  of  the  writ 
of  error  would  not  prevent  the  plaintiff  in  er- 
ror from  doing  what  was  necessary,  while  the 
writ  was  in  life,  to  give  it  full  effect— Da  vies  v. 
United  States,  113  U.  S.  687,  5  S.  Ct.  696,  28 
L.  Ed.  1149 ;  Gaines  v.  Same.  113  U.  S.  687,  5 
S.  Ct  697,  28  L.  Ed.  1150. 

Complainant  sued  to  foreclose  a  mortgage. 
In  April,  1884,  the  bill  was  dismissed  on  its 
merits  as  to  some  of  the  debts  secured  by  it,  and 
as  to  the  balance  was  referred  to  a  master. 
Complainant  appealed,  but  never  docketed  it  in 
the  supreme  court  October  10,  1885,  the  court 
entered  a  decree,  and  allowed  an  appeal,  but 
did  not  fix  the  amount  of  the  bond  until  Feb- 
ruary 8,  1886.  June  1,  1886,  complainant  filed 
an  appeal  bond,  approved  by  the  court,  and  the 
case  was  docketed  October,  1886.  No  citation 
was  ever  served.  Held,  that  the  appeals  were 
inoperative,  because  not  docketed  before  the 
end  of  the  next  term  of  the  supreme  court  after 
appeal  allowed.— Radford  v.  Folsom,  123  U. 
S.  725,  8  S.  Ct  334,  31  L.  Ed.  292. 

The  failure  to  docket  in  time  is  not  excused 
by  the  fact  that  the  clerk  beloyr  agreed  to  file 
the  record  with  the  clerk  of  the  supreme  court, 
and  it  was  left  with  him  for  that  purpose. — 
FayoUe  v.  Texas  Pac.  Ry.  Co.,  124  U.  S.  519. 
8  S.  Ct  588,  31  L.  Ed.  533. 

Where  an  appeal  was  returnable  at  the 
term  ending  May  4,  1885,  but  was  not  docketed 
until  January  17,  1886,  and  the  transcript  was 
not  lodged  in  the  office  of  the  clerk  until  after 
the  return  term,  the  appeal  will  be  dismissed. 
—Id. 

Where  the  court  of  claims  dismisses  both 
petition  and  counterclaim,  and  both  parties 
appeal,  and  plaintiff  fails  to  have  his  appeal 
docketed  during  the  return  term,  it  will  be 
dismissed  for  want  of  due  prosecution.— United 
States  V.  Burchard.  125  U.  S.  176,  8  S.  Ct. 
832.  31  L.  Ed.  662. 

Where  the  transcript  has  been  filed  during 
the  term  next  after  the  time  when  the  appeal 
was  allowed,  but  the  cause  has  not  been  docKet- 
ed  during  that  term  because  of  an  omission  to 
comply  with  the  rules  as  to  deposit  for  costs 
and  entry  of  appearance,  and  no  motion  to 
dismiss  is  made  during  that  term,  the  appeal 
will  not'  be  dismissed  for  such  failure  to  docket 
at  the  proper  term.— Richardson  v.  Green,  130 
U.  S.  104,  9  S.  Ct  443.  32  L.  Ed.  872. 

Judgment  was  entered  against  plaintiff,  a 
member  of  the  bar  of  the  supreme  court  in 
a  circuit  court,  July.  1887,  and  a  writ  of  error 
was  issued  October  3d.  In  May,  1888,  he  for- 
warded the  record  to  the  supreme  court,  with 
a  letter  to  the  clerk  saying:  **Will  send  you  a 
docket  fee  and  a  stipulation  to  submit  under  rule 
20  in  a  few  days.  Please  send  me  two  blanks 
for  entering  the  appearance  of  attorneys  for 
both  parties."  The  blanks  were  forwarded. 
January  7,  1890,  plaintiff  sent  a  docket  fee  of 
$25,  requesting  that  the  case  be  docketed  at 
once.  On  motion  to  dismiss  for  failure  to  dock- 
et at  the  term  after  taking  the  appeal,  plaintiff 
made  affidavit  that  he  was  not  familiar  with 
the  rules  of  the  supreme  court,  and  supposed 
he  had  done  everything  required  to  have  the 
case  docketed  in  time,  and  that  he  had  omitted 
nothing  knowingly.  Held^  that  since  members 
of  the  supreme  court  bar  are  bound  to  know  its 
rules,  and  as  the  two  years  allow^  by  Rev. 
St  S  1008,  for  bringing  a  writ  of  error,  elapsed 
before  the  docketing,  plaintiff  was  guilty  of 
gross  laches,  and  the  case  must  be  dismissed. 
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—Green  v.  Elbert,  137  U.  S.  615,  11  S.  Ct.  188, 
34  li.  Ed.  792. 

An  appeal  from  a  decree  for  the  dismissal 
of  the  bill  and  for' costs  will  be  dismissed  where 
the  papers  on  appeal  were  not  filed  in  the  cir- 
cuit court  within  two  years  after  the  d^ree, 
as  required  by  Rev.  St.  §  1008.— Fowler  v. 
Hamill,  139  U.  S.  549,  11  S.  Ct.  663,  35  L». 
Ed.  266. 

^=>434.   Necessity  and  requisites  of  ap- 
pearance. 

See  2  Cent.  Dig.  App.  &  E.  S  2183. 

Upon  filing  the  transcript,  appearance  of 
appellant's  counsel  must  be  filed. — Green  v.  El- 
bert, 137  U.  S.  615,  11  S.  Ct.  188,  34  L.  Ed. 
792. 

An  appeal  will  not  be  dismissed  because  the 
appearance  of  R.  in  the  appellate  court  as 
counsel  for  'appellant,  entered  at  the  time  the 
case  was  docketed,  was  unauthorized  by  him, 
and  made  without  his  knowledge,  he  having  had 
charge  of  the  case  for  appellant  in  the  court 
below,  and  having  taken  no  steps  to  sever  his 
connection  with  the  case  by  substituting  other 
counsel,  and  his  appearance  having  been  enter- 
ed by  other  counsel  in  good  faith,  and  by  virtue 
of  a  supposed  authority  from  him,  and  other 
counsel  having  appeared,  and  taken  charge  of 
the  case.— Davis  v.  Wakelee,  156  U.  S.  680.  15 
S.  Ct.  555,  39  L.  Ed.  578. 

^=»435.   Effect  of  appearance. 

See  2  Cent.  Dig.  App.  &  E.  5S  2184-219(y. 

That  the  citation  of  writ  of  error  was  not 
properly  served  is  waived  by  an  appearance, 
which,  though  special  in  terms,  is  not  limited 
to  any  particular  purpose.— Renaud  v.  Abbott, 
116  U.  S.  277,  6  S.  Ct.  1194,  29  L.  Ed.  629. 

An  appearance  to  move  to  dismiss  the  ap- 
peal or  writ  of  error  does  not  waive  the  want 
of  notice  or  citation.— Radford  v.  Folsom,  123 
U.  S.  725,  8  S.  Ct.  334,  31  h.  Ed.  292. 

If  the  appellee  appears  and  takes  part  in 
the  proceedings  above,  he  waives  notice  or  cita- 
tion.—Richardson  V.  Green,  130  U.  S.  104,  9 
S.  Ct.  443,  32  L.  Ed.  872. 

An  appearance  on  appeal  waives  the  objec- 
tion that  the  citation  was  not  made  returnable 
to  the  proper  day.— Shute  v.  Keyser,  149  U.  S. 
649,  13  S.  Ct.  960,  37  L.  Ed.  884. 

Where  appellee  or  defendant  in  error  moves 
for  a  new  bond  after  entry  of  the  case  on  the 
docket  in  the  supreme  court  at  the  return  term, 
he  waives  an  objection  that  the  case  was  not 
docketed  in  time.— Waldron  v.  Waldron,  156  U. 
S.  361,  15  S.  Ct.  383,  39  L.  Ed.  453. 

VIII.  EFFECT   OF   TRANSFEB   OF 
'      CAUSE   OR   PROCEEDINGS 


Criminal  prosecutions,  see  Criminal  Law,  ^s» 
1083. 

(A)  POWERS  AND  PROCEEDINGS  OF 
LOWER  COURT. 

^s»438.   JXtfw  trial   or  rehearing. 

.See  2  Cent.  Dig.  App.  ft  B.  8  219G;    37  Cent.  Dig. 
New  Tr.  |  7. 

Entertaining  and  considering  a  motion  for 
rehearing  keeps  the  cause  within  the  court's 
jurisdiction,  notwithstanding  a  previous  entry 
allowing  an  appeal;  and,  when  the  motion  is 
denied,  a  new  appeal  becomes  necessary. — Vor- 
hees  V.  John  T.  Noye  Mfg.  Co.,  151  U.  S.  135, 
14  S.  Ct  295,  38  L.  Ed.  101. 

The  Court  of  Claims  did  not  lose  jurisdic- 
tion of  the  case  on  application  for  an  appeal 
to  the  federal  Supreme  Court  so  as  to  prevent 
it  from  allowing  subsequent  motion  to  with- 
draw the  application  and  entertain  motion  for 


new  trial.— Cherokee  Nation  v.  Whitmire.  32 
S.  Ct.  200,  223  U.  S.  108,  56  L.  Ed.  370.  re- 
versing decree  Whitmire  V.  United  States,  46 
Ct.  CI.  227. 

^^440.  Amendinent  of  proeeedincs* 

See  2  Cent.  Dig.  App.  ft  E.  91  2198-2201;    30  Cent 
Dig.  Judgm.  S  585. 

In  a  suit  claiming  a  lien  upon  a  fund  in 
the  hands  of  a  receiver,  where  a  decree  was  ren- 
dered sustaining  a  demurrer  and  dismissing  the 
bill,  an  amendment  to  the  decree  directing  the 
receiver  to  pay  over  the  fund  to  defendants  is 
a  thing  of  course,  and  may  be  made  by  the 
trial  court  for  the  purpose  of  perfecting  its  de- 
cree, even  after  an  appeal  has  been  taken.— 
Hovey  v.  McDonald;  109  U.  S.  150,  3  S.  Ct 
136.  27  L.  Ed.  888. 

^»452.  Irregnlar  or  ineffeotnal  pro- 
oeedinsa  for  review. 

See  2  Cent  Dig.  App.  6  E.  S9  2212,  2213. 

The  mere  allowance  of  an  appeal  to  the 
supreme  court,  without  any  steps  taken  to  per- 
fect the  same,  does  not  devest  the  circuit  court 
of  jurisdiction,  and  it  may  at  the  same  term 
vacate  the  order  of  allowance,  and  grant  an 
appeal  to  the  circuit  court  of  appeals.— Aspen 
Mining  &  Smelting  Co.  v.  Billings,  150  U.  S. 
31,  14  S.  Ct.  4,  37  L.  Ed.  986. 

(B)  JURISDICTION  ACQUIRED  BY  AP- 
PELLATE  COURT. 

^=»466.   Time  wlien  Jvriadiotion  attaelies* 

See  2  Cent.  Dig.  App.  ft  E.  5  2214. 

The  filing  of  the  transcript  of  record  during 
the  term  next  after  the  term  at  which  an  appeal 
is  allowed  gives  the  supreme  court  of  the  Unit- 
ed States  jurisdiction  of  an  appeal  from  the  cir- 
cuit court,  though  citation  is  not  obtained  nor 
bond  given  until  after  the  time  allowed  by 
law  for  the  appeal  has  expired. — Evans  v.  State 
Nat.  Bank  of  New  Orleans,  134  U.  S.  330.  10 
S.  Ct.  493,  33  L.  Ed.  917. 

IX.  8UPEBSEDEA8  OB  STAT  OF  PBO- 

CEEDINGS. 

Computation  of  time  for  filing  supersedeas,  see 

Time,  ^=s>10. 
Review  of  criminal  prosecutions,  see  Criminal 

Law,  ^=>1084. 

^=»469.  Takins  and  perf  eotinc  appeal  or 
other  prooeedins  for  roTie^r  as 
oondiuon. 

See  2  Cent.  Dig.  App.  ft  B.  S5  2218-2221. 

A  writ  of  supersedeas  issued  by  the  circuit 
court  of  appeals  to  a  district  court,  after  an 
appeal  has  been  allowed,  citation  signed,  and 
supersedeas  bond  approved  by  a  judgej^  can- 
not be  deemed,  void  for  lack  of  jurisdiction 
merely  because  the  appeal  papers  are  not  filed 
with  the  clerk  of  the  district  court  until  a  sub- 
sequent day,  when  it  is  attacked  by  writ  of 
habeas  corpus  in  favor  of  a  person  committed 
for  contempt  because  of  disobeying  such  writ. — 
In  re  McKcnzie,  21  S.  Ct  468,  180  U.  S.  536. 
45  L.  Ed.  657. 

The  general  provisions  of  Rev.  St.  U.  S. 
§  1007  (U.  S.  Comp.  St.  1901,  p.  714),  limit- 
ing the  time  within  which  a  writ  of  error  must 
be  allowed  and  lodged  in  the  clerk's  office  if 
a  supersedeas  is  desired,  would  govern  writs 
of  error  from  the  federal  Supreme  Court  to 
the  Circuit  Courts  of  Appeals,  even  under  the 
mistaken  h3^othesis  that  writs  of  error  from 
the  Circuit  Courts  of  Appeals  to  inferior  courts, 
and  appeals  from  such  courts  'to  the  Circuit 
Courts  of  Appeals,  were  all  that  were  within 
the  purview  of  the  provision  of  Act  March  3, 
1891.  c.  517,  §  11,  26  Stat.  829  (U.  S.  Comp. 
St.  1901.  p.  552),  that  "all  provisions  of  law 
now  in  force  regulating  the  methods  and  ays- 
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tern  of  review,  through  appeals  or  writs  of  er- 
ror, shall  regulate  the  methods  and  systems 
of  appeals  and  writs  of  error  provided  for  in 
this  act  in  respect  of  the  Circuit  Courts  of  Ap- 
peals, including  all  provisions  for  bonds  or 
other  securities  to  be  required  and  taken  on 
such  appeals  and  writs  of  error."— (1912)  Title 
Guaranty  &  Surety  Company  v.  United  States, 
32  S.  Ct.  168,  2^  U.  S.  401,  56  L.  Ed.  248, 
granting  motion  to  vacate  supersedeas  (1911) 
187  P.  98,  109  C.  C.  A.  106,  which  affirms  (C. 
C.  1910)  United  States  v.  Schofield.  182  F. 
240.  Writ  of  certiorari  denied  (1911)  Title 
Guaranty  &  Surety  Co.  v.  United  States  to  Use 
of  General  Electric  Co.,  82  S.  Ct.  523,  223  U. 
S.  720,  56  L,  Ed.  629. 

The  time  fixed  by  Rev.  St.  U.  S.  I  1007 
(U.  S.  Comp.  St.  1901,  p.  714),  within  which 
a  writ  of  error  from  the  federal  Supreme  Court 
to  a  circuit  court  of  appeals  must  be  allowed 
and  lodged  in  the  clerk's  office  if  a  supersedeas 
is  desired,  cannot  be  extended  by  a  stay  grant- 
ed to  afford  an  opportunity  to  apply  for  a  writ 
of  certiorari,  since  there  is  no  power  in  the 
federal  Supreme  Court  to  allow  a  certiorari  un- 
der Act  March  3,  1891,  c.  517,  26  Stat.  826 
(U,  S.  Comp.  St  1901,  p.  547),  in  a  case  where 
there  is  authority  to  review  the  action  of  the 
lower  court  by  writ  of  error  or  appeal.— Id. 

^=9460.  Operation  of  appeal  or  writ  of 
error  and  necessity  for  security 
or  allowance.  « 

See  2  Cent  Dig.  App.  &  E.  §§  2217-2226,  2245.  2246; 
27  Cent  Dig.  InJ.  |  442;   42  Cent.  Dig.  Refer.  §  222. 

Where,  in  a  proceeding  ii^  equity  to  estab- 
lish a  lien  on  a  fund  in  the  hands  of  a  receiver, 
a  decree  is  rendered  dismissing  the  bill,  and  di- 
recting the  receiver  to  pay  over  the  fund  to 
defendants,  an  appeal  will  not  operate  as  a 
supersedeas  to  suspend  the  decree  without  an 
affirmative  order,  retaining  the  fund  in  the  re- 
ceiver's hands  pending  its  determination,  and 
he  incurs  no  liability  oy  paying  over  the  fund 
in  obedience  to  the  decree.— Hovey  v.  McDon- 
ald, 109  U.  S.  150,  3  S.  Ct  136,  27  L.  Ed.  888. 

A  writ  of  error  from  the  supreme  court  of 
the  United  States  to  the  supreme  court  of  a 
state  does  not  operate  as  a  supersedeas  until 
it  is  properly  lodged  in  the  clerk's  office  of  the 
state  court.— Foster  v.  Kansas,  112  U.  S.  201, 
5  S.  Ct  897,  28  li.  Ed.  629. 

i9s»461.  Use  of  appeal  or  oost  bond  as 
supersedeas  bond. 

See  2  Cent  Dig.  App.  ft  B.  S9  2236-2238. 

*  Where  the  decree  appealed  from  is  not 
collectible  under  ordinary  execution,  and  no 
personal  decree  can  be  rendered,  a  motion  for 
additional  securitv  on  a  supersedeas  bond  will 
not  be  granted,  if  the  bond  on  file  is  sufficient 
to  protect  the  appellee  from  loss  pending  the 
appeal  from  sales  for  taxes,  if  be  avails  himself 
of  the  remedy  by  redemption  afforded  by  law. — 
Johnson  v.  Waters,  108  U.  S.  4,  1  S.  Ct  1,  27 
U  Ed.  630. 

^=:>462.  Upon  seenrity. 

See  2  Cent  Dig.  App.  &  E.  §S  2227.  2229-2244. 

^=»468.  •^—  Time  of  givins  bond. 

See  2  Cent  Dig.  App.  &  E.  |  2229. 

Where  a  court  in  session^  and  acting  judi- 
cially, allows  an  appeal  which  is  entered  of 
record  without  taking  a  bond  within  60  days 
after  rendering  a  decree,  a  justice  or  judge 
of  the  appellate  court  may,  in  his  discretion, 
grant  a  supersedeas  after  tbie  expiration  of  that 
time,  under  Rev.  St.  U.  S.  §  1007,  which  pro- 
vides that,  if  a  party  desires  to  stay  process  on 
the  judgment  against  him,  he  may,  having  serv- 
ed his  writ  of  error,  give  the  secorit;^  required 
by  law  within  60  days  after  rendition  of  the 
judgment,  or  afterwards  with  the  permission  of 


a  judge  of  the  appellate  court.— Peugh  v.  Da- 
vis, 110  U.  S.  227;  4  S.  Ct.  17,  28  L.  Ed.  127. 

The  affidavit  filed  in  support  of  a  motion 
to  vacate  a  supersedeas  alleged  that  apoellees 
were  not  served  with  a  citation,  or  with  no- 
tice of  an  application  for  the  allowance  of  an 
appeal,  within  the  time  required  by  law ;  but  it 
also  stated  that  their  attorney  was  informed 
that  an  appeal  bond  had  been  presented  to  the 
court  within  such  time^  and  that  afterwards  an 
order  was  made  allowing  the  appeal  nunc  pro 
tunc  as  of  the  date  of  the  presentation  of  the 
bond.  Appellants  filed  an  affidavit  that  on  the 
day  the  bond  was  presented  to  the  court  it  was 
approved  and  filed  in  the  cause.  Held,  that  it 
was  incumbent  on  appellees  to  show  that  the 
bond  was  not  accepted  in  time.— The  Colonel 
McLeod,  112  U.  S.  710,  5  S.  Ct  361.  28  L.  Ed. 
825. 

Rev.  St  U.  S.  S  1007,  provides  that,  where 
a  writ  of  error  may  be  a  supersedeas,  defendant 
may  obtain  the  supersedeas  by  serving  the  writ, 
by  lodging  a  copy  for  the  adverse  party  in  the 
clerk's  office  within  60  days,  Sundays  exclusive, 
after  judgment  rendered,  and  giving  the  secur- 
ity required  by  law;  but  if  he  desires  to  stay 
process  on  the  judgment,  ne  may,  having  served 
his  writ,  give  the  security  required  by  law 
**within  60  days  after  the  rendition  of  such 
judgment.*'  Section  1012  makes  the  provisions 
as  to  writs  of  error  applicable  to  appeals  from 
the  circuit  courts.  Heldj  that  the  exclusion  of 
Sundays  applies  to  the  time  for  filing  a  super- 
sedeas bond,  as  well  as  to  the  time  for  lodging 
the  writ  of  error  or  taking  the  anneal. — Town 
of  Danville  v.  Brown,  128  U.  S.  503,  9  S.  Ct 
149,  32  L.  Ed.  507. 

^=»476.  — —  Additional  or  new  seenrity. 

See  2  Cent.  Dig.  App.  &  E.  8  2244. 

In  a  suit  to  subject  lands  to  the  payment 
of  the  d^bts  of  one  of  appellants,  his  death 
will  not  be  ground  for  increasing  the  amount 
of  the  supersedeas  bond,  which  was  sufficient 
when  it  was  given,  where  it  is  not  shown  that 
the  property  is  depreciating  in  value  because 
of  neglect  of  the  surviving  appellants  in  its 
care  and  management. — ^Harwood  ▼.  Dicker- 
hoflf,  117  U.  S.  200,  6  S.  Ct  669,  29  L.  Ed.  887. 

An  'undertaking  to  discharge  an  attachment, 
signed  by  only  one  surety,  was  accepted  by  the 
judge  below,  and  the  attachment  discharged. 
Judgment  having  been  rendered  against  defend- 
ant, the  latter  gave  bond,  signed  by  two  sure- 
ties, to  prosecute  a  writ  of  error  to  effect. 
Held,  that  a  motion  to  compel  defendant  to 
furnish  additional  security,  made  because  an- 
other surety  should  have  been  required  before 
the  attachment  was  discha^ed,  would  be  de- 
nied.— Mexican  Nat.  Const.  Co.  v.  Reusens,  118 
U.  S.  49,  6  S.  Ct  945.  30  L.  Ed.  77. 

^s»476.  Upon     allowanoe    by    eonrt    or 
Jndge. 

See  2  Cent  Dig.  App.  &  E.  fit  2246-2258. 


— »  Avtbority  of  oonrt  or  Jndge. 

See  2  Cent.  Dig.  App.  &  B.  $9  2247-2249. 

When  a  writ  of  error  to  the  United  States 
supreme  court  has  been  allowed,  but  not  issued, 
an  order  allowing  a  supersedeas  bond  is  a  nul- 
lity for  want  of  jurisdiction,  and  the  same  want 
of  jurisdiction  prevents  the  United  States  su- 
preme court  from  entertaining  a  motion  to 
vacate.—Ex  parte  Ralston,  119  U.  S.  613,  7  S. 
Ct  317,  30  L.  Ed.  506. 

Where,  on  an  appeal  to  the  United  States 
supreme  court,  the  bond  taken  is  intended  to 
operate  as  a  stay  of  the  execution  of  that  part 
of  the  decree  appealed  from  which  was  for  the 
payment  of  money  only,  and  the  appeal  is  tak- 
en within  60  days  from  the  rendition  of  the  de- 
cree, a  motion  in  the  supreme  court  for  super- 
sedeas will  be  denied,   as  the  justice  who  is 
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assigned  to  the  circuit  from  which  the  appeal 
comes  may,  in  his  discretion,  under  Rev.  St.  | 
1007,  grant  a  further  stay,  if  application  is 
made  to  him. — Covington  Stock-Yards  Co.  v. 
Keith,  121  U.  S.  248,  7  S.  Ct.  881,  3D  L.  Ed. 
914. 

The  continuance  of  a  temporaTy  injunction 
pending  an  appeal  to  the  federal  Supreme  Court 
from  a  decree  of  a  circuit  court,  dismissing  a 
bill  asking  injunctive  relief,  is  within  the  in- 
herent equity  powers  of  the  latter  court.— Mer- 
rimack River  Savings  Bank  v.  City  of  Clay  Cen- 
ter. 31  S.  Ct  295,  219  U.  S.  527,  55  L.  Ed. 
320,  Ann.  Cas.  1912A,  513. 

^==>470.  —  Orovadi  for  allowanoe. 

See  2  Cent.  Dig.  App.  ft  B.  95  2251-2256. 

Upon  an  appeal  to  the  circuit  court  of  ap- 
peals under  section  7  of  the  judiciary  act  of 
March  3,  1891,  from  an  interlocutory  decree 
granting  or  continuing  an  injunction,  defend- 
ant is  not  entitled  to  a  sui^ersedeas  as  a  mat- 
ter of  right,  and  it  is  within  the  discretion  of 
the  circuit  court  to  grant  or  refuse  the  same. 
Society  Anonyme  du  Filtre  Chamberland  Sys- 
teme  Pasteur  v.  Blount,  51  F.  610,  overruled.— 
In  re  Haberman  Mfg.  Co.,  147  U.  S.  625,  13  S. 
Ct.  527,  37  L.  Ed.  266. 

^=»482.  Modifyins  or  Taoatiac. 

See  2  Cent  Dig.  App.  ft  B.  8S  2259-2268. 

A  motion  to  vacate  a  supersedeas,  or  for  an 
order  declaring  that  the  appeal  bond  filed  in  the 
case  does  not  operate  as  a  supersedeas,  will  be 
denied  as  unnecessary,  where  the  writ  of  error 
was  not  sued  out  or  served  within  the  time  re- 
quired by  the  statute  in  order  that  the  bond  op- 
erate as  a  supersedeas. — Western  Air-Line 
Const.  Co.  V.  McGillis,  127  V.  S.  776,  8  S.  Ct. 
1390,  32  L.  Ed.  324. 

^=»484.   Soope   and  effect  as   stay. 

See  2  Cent.  Dig.  App.  ft  B.  8§  2264-2279. 

^=»486.  ^—  Proeeedins     ^     cause     in 
general. 

See  2  Cent.  Dig.  App.  ft  B.  {8  2228.  2264-2274;    27 
Cent  Dig.  InJ.  I  442. 

Where  an  action  brought  in  a  state -court  to 
enforce  a  remedy  given  by  a  state  statute  is 
removed  to  the  federal  court,  the  federal  court 
can  exercise  only  the  powers  that  the  state 
court  could  have  exercised  had  its  jurisdiction 
been  retained,  and,  on  appeal  to  the  supreme 
court  of  the  United  States,  the  supersedeas  will 
be  limited  to  the  effect  of  a  supersedeas  in  case 
of  an  appeal  to  the  supreme  court  of  the  state- 
East  Tennessee,  V.  &  6.  R.  Co.  v.  Southern 
Tel.  Ca,  112  U.  S.  306,  5  S.  Ct.  168,  28  L.  Ed. 
746. 


—  Injunction. 

See  2  Cent.  Dig.  App.  ft  B.  H  2277,  2278;   27  Gent. 
Dig.  InJ.   9  442. 

Where  the  judge  of  the  circuit  court,  in  al- 
lowing an  appeal  from  a  decree  granting  an 
injunction,  fails  to  exercise  the  discretion  vest- 
ed in  him  by  equity  rule  93,  by  entering  an 
order   modifying  or  suspending  the  injunction 

Sending  the  appeal,  it  will  not  be  vacat^  there- 
y,  altoough  the  appeal  complies  with  the  re- 
quirements of  a  supersedeas. — ^Leonard  v.  Ozark 
Land  Co..  115  U.  S.  465,  6  S.  Ct  127.  29  L. 
Ed.  445. 

The  perfecting  of  an  appeal  from  a  decree 
dismissing  a  bill  to  restrain  the  collection  of  a 
judgment  does  not  operate  to  supersede  such 
judgment. — Knox  County  v.  Harshman,  10  S. 
Ct.  8,  132  U.  S.  14,  33  L.  Ed.  249. 

^=»480.  — »  Appointment   and    proceed- 
inss  of  reoelTer. 

8ee  2  Cent  Dig.  App.  &  B.  S  2279. 

Pending  an  appeal  from  a  final  decree  with 
a  supersedeas,  a  receiver  obtained  an  order  from 


the  court  directing  the  expenditure  of  funds  to 
repair  property  to  save  it  from  waste.  Held,  no 
error,  since  the  supersedeas  simply  suspended 
action  in  regard  to  executing  the  decree,  and  the 
order  in  question  was  confined  simply  to  the 
preservation  of  the  property.— ^rant  v.  Phoenix 
Mut  Life  Ins.  Co.,  121  U.  S.  118,  7  S.  Ct  849, 
30  L.  Ed.  909. 

X.  BECOBD  AND  PBO0EEDIN68  NOT 

IN  BEOORD. 

Action  for  divorce,  see  Divorce.  ^=»285. 
Expenses  Of  record  as  items  ot  costs,  see  Costs, 

<S=>253-256. 
In  admiralty,  see  Admiralty,  ^=»115. 
Review  of  criminal  prosecutions,  see  Criminal 

Law,  €=s>1085-1122. 
Review   of   decisions    of   territorial   court,   see 

Courts,  <g=»387(4). 
Review  on  certiorari,  see  Certiorari,  ^=»4&-54. 

(A)  MATTERS  TO  BE  SHOWN   BY   REC- 
ORD. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  <e=»1085,  1086. 

^=»493.  Jnrisdiotion  of  lower  oovrt. 

See  3  Cent  Dig.  App.  &  E.  8§  2282-2284. 

The*  supreme  court  of  the- United  States  will 
not  dismiss  a  bill  in  the  circuit  court  of  the 
United  States,  by  a  railroad  company  against 
the  auditors  of  several  counties  to  avoid  assess- 
ments and  taxes  levied  on  its  lands,  when  the 
record  fails  to  show  whether  the  taxes  levied 
by  either  of  the  counties  exceeded  $2,000,  since 
by  amendment  the  bill  may  perhaps  be  retained 
as  to  some  of  the  defendants.— Northern  Pac.  R. 
Co.  V.  Walker,  148  U.  S.  391,  13  S.  Ct  660,  37 
L.  Ed.  494. 

^=:»496«  Frooeedincni      snatalninc      Jnds» 
ment  or  order. 

See  3  Cent.  Dig.  App.  A  B.  99  2288-22M. 

If  a  written  stipulation  waiving  a  jury  is 
not  in  some  way  shown  afirjnatively  in  the  rec- 
ord, none  of  the  questions  decided  at  the  trial  can 
be  re-examined  in  the  supreme  court  on  writ 
of  error.— Madison  County  v.  Warren,  106  U.  S. 
622,  2  S.  Ct.  86,  27  L.  Ed.  311;  Alexander 
County  V.  KimbaU,  106  U.  S.  623,  2  S.  Ct  86, 
27  L.  Ed.  311. 

The  filing  of  a  stipulation  in  writing,  waiv- 
ing a  jury,  under  Rev.  St.  f  649,  is  not  spffi- 
ciently  shown  by  a  statement  Jn  the  record  or 
in  the  bill  of  exceptions,  that  '*the  issue  joined 
by  consent  is  tried  by  the  court,  a  jury  being 
waived,"  or  that  **the  case  came  on  for  trial,  by 
agreement  of  parties,  by  the  court,  without  the 
intervention  of  a  jury."— Bond  v.  Dustin,  112 
U.  S.  604,  5  S.  Ct  296,  28  L  Ed.  835 :  Daven- 
port V.  Paris,  136  U.  S.  580,  10  S.  Ct  1064, 
34  L.  Ed.  548. 

Where  the  record  alleges  that  a  case  was 
tried  by  the  court  without  a  jury,  by  agreement 
of  the  parties,  but  does  not  allege  that  the  stip- 
ulation was  in  writing,  as  required  by  the  stat- 
ute, no  error  in  the  rulings  at  the  trial  can  be 
examined.  Bond  v.  Dustin,  112  U.  S.  604,  5 
S.  Ct  296,  28  L.  Ed.  835,  followed.— Spalding  v. 
Manasse,  131  U.  S.  65,  9  S.  Ct  649,  33  L. 
Ed.  86. 

On  appeal  from  the  court  of  claims  under 
act  of  February  25,  1889,  relating  to  Cherokee 
claims,  the  findings  of  fact  and  conclusions  of 
law  should  be  sent  up  on  appeal. — United  States 
V.  Old  Settlers,  148  U.  S.  427,  13  S.  Ct  650, 
37  L.  Ed.  509,  modifying  decree  Western  Chero- 
kee Indians  v.  Same,  27  Ct.  CI.  1. 

0=:»498.  Presentation  and  reserration  of 
sronnds  of  vevie'w. 

See  3  Cent  Dig.  App.  A  R.  |9  2295-2300. 
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—  Qneitloaui  and  objeotloiu  in 
KeneraL 

See  3  Cent  Dig.  App.  A  B.  51  2296-2298;    45  Cent 
Dig.  Tax.  S  1617. 

In  a  suit  in  a  territorial  district  court,  mo- 
tions to  suppress  a  deposition,  and  to  strike  out 
certain  parts  of  it,  were  made  and  overruled, 
and  no  exception  taken.  The  decree  was  in  fa- 
vor of  the  moving  party,  but  on  appeal  to  the 
territorial  supreme  court,  whither  the  entire  rec- 
ord was  transferred,  this  was  reversed,  and  he 
thereupon  appealed  to  the  supreme  court  of  the 
United  States.  The  record  in  the  latter  court 
did  not  show  that  either  motion  was  renewed  in 
the  territorial  supreme  court,  or  that  any  action 
was  there  asked  or  taken  before  judgment  in 
respect  to  such  deposition.  Held,  that  the  judg- 
ment could  not  be  reversed  on  the  ground  that 
the  evidence  contained  in  the  deposition  was 
incompetent,  and  should  have  been  excluded.— 
San  Pedro  &  Canon  Del  Agua  Co.  ▼.  United 
States,  146  U.  S.  120,  13  S.  Ct.  94,  36  U  Ed. 
911,  affirming  decree  United  States  v.  San  Pe- 
dro CaiSon  del  Aqua  Co.,  17  P.  337,  4  N.  M. 
(Gild.)  405. 

An  assignment  of  errors  cannot  be  availed 
of  to  Import  questions  into  a  cause  which  the 
record  does  not  show  were  raised  in  the  court 
below  and  rulings  asked  thereon,  so  as  to  give 
jarisdiction  to  the  supreme  court  under  Act 
March  3,  1891,  i  5  (26  Stat.  827,  c  517).— Ans- 
bio  V.  United  States,  159  U.  S.  695,  16  S.  Ct 
187,  40  Ia  Ed.  310. 

Failure  to  charge  as  to  assumption  of  risk 
in  an  action  for  death  is  not  error,  where  the 
record  does  not  show  that  the  court  was  re- 
quested to  make  any  charge  on  that  subject, 
or  that  any  exception  was  taken  to  its  failure 
to  do  80. — Myers  v.  Pittsburgh  Coal  Co.,  34  S. 
Ct  559,  233  U.  S.  184,  58  L.  Ed.  906,  reversing 
judgment  Pittsburgh  Coal  Co.  v.  Myers,  203  F. 
221, 121  C.  C.  A.  427. 

^=»500.  — —  Rulings  by  lower  oovxt.   * 

See  3  Cent  Dig.  App.  ft  E.  S9  2295-2298. 

Errors  in  rulings  on  evidence  cannot  be  re- 
viewed where  the  record  does  not  show  that  ob- 
jection was  made  below. — United  States  v.  Car- 
ey. UO  U.  S.  51,  3  S.  Ct  424,  28  L.  Ed.  67. 

^=>501.   —  Exceptions. 

See  3  Cent  Dig.  App.  ft  B.  99  2300-2305. 

Bills  of  exceptions  must  show  affirmatively 
that  the  exceptions  were  taken  during  the  trial, 
and  not  after  the  return  of  verdict — ^Pacific  Exp. 
Co.  T.  Malin,  182  U.  S.  531,  10  S.  Ct  166,  33 
L.  Ed.  450. 

When  a  bill  of  exceptions  set  out  an  instruc- 
tion given  by  the  court,  following  it  with  the 
words  "to  which  defendant  excepted,"  it  will  be 
presumed  that  the  exception  was  taken  at  the 
trial  and  while  the  jury  were  at  the  bar,  al- 
though there  was  no  explicit  statement  to  that 
effect. — New  Orleans  &  rJ.  E.  R.  Co.  v.  Jopes, 
12  S.  Ct.  109,  142  U.  S.  18,  35  L.  Ed.  919. 

On  appeal  in  a  suit  for  infringement  of 
copyright,  an  assignment  of  error  stated  that  the 
decree  was  erroneous,  ''because  it  recites  that 
the  hearing  was  upon  the  master's  report,  with 
exceptions  thereto,  when  there  was  no  report  or 
any  exceptions  thereto  before  the  court  at  the 
final  hearing."  The  only  special  report  shown 
by  the  record  was  one  in  respect  to  the  issuance 
of  a  preliminary  injunction,  which  found  certain 
facts  showing  infringement,  and  recommended 
the  injunction.  The  record  contained  no  ex- 
ceptions thereto,  but  the  final  decree,  as  well 
as  the  opinion  of  the  court,  recited  that  the 
cause  was  heard  upon  the  bill,  answers,  etc., 
and  the  master's  report,  with  exceptions.  Held, 
that  these  recitals  manifestly  referred  to  the 
report  on  the  preliminary  injunction,  and  that 
the  assignment  was  of  no  avail,  for  want  of  ex- 


ceptions in  the  record.— Belford,  Clarke  &  Co. 
v.  Scribner,  144  U.  S.  488,  12  S.  Ct.  784,  36  U 
Ed.  514. 

An  assignment  of  error  in  the  allowance 
of  damages  tor  infringement  by  the  master  can- 
not be  considered  when  the  record  fails  to  show 
that  any  exception  was  taken  to  such  allow- 
ance in  the  court  below,— Topliflf  v.  Topliff,  145 
U.  S.  156,  12  S.  Ct.  825,  36  L.  Ed.  658. 

The  admission  and  exclusion  of  evidence 
against  objections  cannot  be  considered  when  the 
record  fails  to  show  that  any  exceptions  were 
taken  to  such  ruling.  United  States  v.  Breit- 
ling,  61  U.  S.  (20  How.>  252,  15  L.  Ed.  900,  fol- 
lowed.— Newport  News  &  M.  V.  Co.  v.  Pace, 
158  U.  S.  36,  15  S.  Ct  743,  39  L..  Ed.  887. 

^=»504«  TaJkins  and  perfeetiiis  of  ap- 
peal or  oilier  proceeding  for 
review. 

See  3  Cent  Dig.  App.  A  B.  8S  2312-2317. 

If  it  does  not  appear  from  the  record,  or 
from  the  proof  submitted  when  issue  is  jomed 
on  that  point,  that  the  amount  in  controversv  is 
sufficient  to  give  jurisdiction  to  the  appellate 
court,  the  appeal  must  be  dismissed. — ^Parker  v. 
Morrill,  106  U.  S.  1,  1  S.  Ct  14,  27  L».  Ed.  72 ; 
Bowman  v.  Chicago  &  N.  W.  Hy.  Co.,  115  U. 
S.  611,  6  S.  Ct.  192.  29  L.  Ed.  502 ;  Wells  v. 
Wilkins,  116  U.  S.  393,  6  S.  Ct  600,  29  L.  Ed. 
671 ;  (1885)  Goldstucker  v.  Same,  116  U.  S.  394, 
6  S.  Ct  601,  29  L.  Ed.  671;  Hunt  v.  Blackburn, 
127  U.  S.  774,  8  S.  Ct.  1395,  32  L.  Ed.  323. 

On  appeal  to  the  United  States  supreme 
court,  motion  to  dismiss  the  writ  of  error  for 
want  of  jurisdiction  was  made  upon  a  statement 
of  facts  filed  as  "Plaintiffs*  exceptions.  Allow- 
ed," and  which  the  record  entry  showed  was 
"the  bill  of  exceptions  presented  to  the  plain- 
tifiTs,  and  allowed  by  the  court,  before  judgment" 
Held  that,  in  ruling  upon  the  motion,  the  facts 
therein  stated,  showing  an  insufficiency  in  the 
jurisdictional  amount,  could  be  considered  by, 
the  court  as  part  of  the  record. — United  States 
V.  Hill,  8  S.  Ct  308,  123  U.  S.  681,  31  L.  Ed. 
275. 

€=>506«  — ^  Snffioienoy  of  prooeedinss  in 
Seneral. 

See  3  Cent.  Dig.  App.  ft  B.  99  2312,  2314. 

Where  the  record  shows  the  filing  of  a  peti- 
tion for  an  appeal,  its  allowance,  the  filing  and 
approval  of  a  bond  containing  a  recital  that  the 
appellant  had  obtained  an  appeal  and  filed  a 
copy  thereof  in  the  clerk's  office,  and  the  serv- 
ice and  filing  of  the  citation,  it  sufficiently 
shows  that  the  appeal  as  allowed  was  duly  filed. 
— Harkrader  v.  Wadley,  19  S.  Ct.  119,  172  U. 
S.  148,  43  Lu  Ed.  399. 

^=»614»  Snoeessive  appeals  or  proceed- 
insB  for  review. 

See  3  Cent  Dig.  App.  ft  B.  99  2330.  233L 

Where  a  writ  of  error  to  a  decree  in  chan- 
cery in  a  United  States  circuit  court,  instead 
of  an  appeal  from  such  decree,  was  sued  out, 
and  plaintiff  in  error  consented  to  a  dismissal 
of  the  writ  of  error,  the  supreme  court  will  per- 
mit him,  on  seasonably  taking  and  prosecuting 
an  appeal  from  the  decree  of  the  circuit  court, 
to  file  as  part  of  the  return  the  transcript  of  the 
record  on  the  writ  of  error. — Williams  v.  Pas- 
sumpsic  Sav.  Bank,  141  U.  S.  249,  11  S.  Ct 
1005.  35  L.  Ed.  740. 

^=>ol5.  Inoorporating  OTldenoe  and  ste- 
nographer's report. 

See  8  Cent  Dig.  App.  ft  B.  99  2322-2326. 

Where  a  case  was  disposed  of  on  demurrer 
to  the  bill,  the  evidence  on  file  is  not  necessary 
in  a  hearing  on  appeal. — Missouri,  K.  &  T.  Ry. 
Co.  V.  Dinsmore,  108  U.  S.  30,  2  S.  Ct.  9,  27  L. 
Ed.  640. 
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On  an  appeal  from  the  court  of  claims  un- 
der Act  Feb.  25.  1889  (25  Stat.  p.  604),  relating 
to  the  Cherokee  claims,  the  evidence  should  be 
sent  up»  on  appeal.  Harvey  v.  U.  S.,  105  U.  S. 
671,  26  L,  Ed.  1206,  followed.-United  States 
V.  Old  Settlers,  148  U.  S.  427,  13  S.  Ct  650, 
37  L.  Ed.  509,  modifying  .decree  Western  Cher- 
okee Indians  v.  Same,  27  Ct,  CI.  1. 

(B)  SCOPE  AND  CONTENTS  OF  RECORD. 

Review  of  criminal  prosecutions,  see  Criminal 

Law,  ^=5>1088. 
Review  on  certiorari,  see  Certiorari,  ^=s>50. 

^=>617.  ProooM  and  appearano«« 

See  3  Cent.  Dig.  App.  &  E.  9  2341. 

A  letter,  written  by  defendant's  attorney  to 
plaintiff's  attorney,  withdrawing  his  appearance, 
and  tiled  in  the  case  by  plaintiff,  though  not 
thereby  made  a  part  of  the  record,  may  become 
80  by  being  embodied  by  defendant  in  a  bill  of 
exceptions.  Judgment  48  P.  309,  affirmed.— Rio 
Grande  Irrigation  &  Colonization  Co.  v.  Gil- 
dersleeve,  19  S.  Ct.  761,  174  U.  S.  603,  43  L. 
JiJd.  1103. 

^=9521.  Evidence. 

See  3  Cent.  Dig.  App.  ft  E.  §5  2367-2375. 

^=>523.  —  DepositioiM    and    affldaTits. 

See  3  Cent   Dig.  App.  &  B.  |8  2372-2374;    5  Cent. 
Dig.  Attach.  §  898. 

A  party  cannot,  by  merely  filing  with  the 
clerk  an  affidavit  not  incorporated  in  any  bill 
of  exceptions,  bring  into  the  record  evidence  of 
what  took  place  at  the  trial.— Nelson  v.  Flint,  17 
S.  Ct.  576,  166  U.  S.  276.  41  L.  Ed.  1002. 

^=»524.  — —  Documents. 

See  3  Cent.  Dig.  App.  ft  E.  ($  2371,  2375. 

Though  depositions  taken  on  behalf  of  de- 
fendants, in  an  action  for  infringement  of  let- 
ters patent,  contained  no  express  minute  that 
the  Weild  patent,  under  which  they  claimed, 
was  offered  in  evidence,  still,  it  having  been  re- 
ferred to  and  used  in  the  examination,  and 
marked  as  an  exhibit  in  the  cause  by  the  exam- 
iner, and  returned  and  certified  as  part  of  the 
record,  it  w^ill  be  received  as  having  been  offered 
in  evidence.-— Clark  Thread  Co.  v.  Willimontic 
Linen  Co.,  140  U.  S.  481,  11  S.  Ct.  846.  35  L. 
Ed.  521,  reversing  decree  -Willimantic  Thread 
Co.  V.  Clark  Thread  Co.  (C.  C.)  27  F.  865. 

Papers  or  documents  used  at  the  hear- 
ing in  the  court  below  cannot,  in  strictness, 
be  examined  on  appeal  to,  or  writ  of  error 
from,  the*  federal  Supreme  Court,  unless  they 
are  made  part  of  the  record  by  bill  of  excep- 
tions or  some  other  proper  mode. — Bassing  v. 
Cady,  28  S.  Ct.  392,  208  U.  S.  386.  52  L. 
Ed.  540,  13  Ann.  Cas.  905. 

^=»525.   Instraetions. 

See  3  Cent  Dig.  App.  &  B.  U  2376-2378. 

The  transcript  contained  what  purported  to 
be  the  charge  of  the  court  in  full,  with  a  memo- 
randum at  the  close  stating  that  the  plaintiff  in 
error  excepted  to  certain  portions  thereof,  but 
it  was  not  verified  or  included  in  any  proper 
bill  of  exceptions.  Held,  that  the  charge  could 
not  be  considered  as  a  part  of  the  record  for  any 
purpose,— Struthers  v.  Drexel,  122  U.  S.  487,  7 
S.  Ct.  1293.  30  L.  Ed.  1216. 

^=»528.  Prooeedinss  on  motion  in  arre^tf 
for  nvw  trial,  or  reliearins. 

See  8  Cent.  Dig.  App.  ft  B.  |S  2374.  23S4-2388. 

Affidavits  in  support  of  a  motion  for  a  new 
trial  must  be  made  part  of  the  record  by  a  spe- 
cial order  of  court,  or  by  a  bill  of  exceptions, 
or  statement  of  faotK.— Stewart  v.  Wyoming 
Cattle  Ranche  Co.,  128  U,  S.  383,  9  S.  Ct.  101, 


32  L.  Ed.  439 ;   Evans  v.  Stettnisch.  149  U.  S. 
605,  13  S.  Ct.  931,  37  L.  Ed.  866. 

^=9532.  Beeord  on  review  of  deeision  of 
intermediate  oonrt. 

See  3  Cent.  Dig.  App.  &  B.  SS  2399-2401;    31  Cent. 
Dig.  J.  P.  S  753. 

An  order  of  a  United  States  circuit  court, 
to  which  a  case  has  been  removed  from  a  state 
court,  dismissing  an  appeal  taken  to  the  latter 
court  from  an  assessment  of  damages  for  con- 
demnation of  land  for  the  use  of  a  railroad  com- 
pany, on  the  ground  that  it  was  not  taken  with- 
in 60  days  from  the  date  of  the  assessment  made 
by  the  commissioners,  may  be  reviewed  on  writ 
of  error  from  the  supreme  court  of  the  United 
States,  although  no  bill  of  exceptions  has  been 
prepared,  as  the  record,  of  which  such  Order  is 
a  part,  sufficiently  presents  the  question  of  law 
involved.— Clinton  v.  Missouri  Pac.  Ry.  Co.,  122 
U.  S.  469,  7  S.  Ct  1268,  30  L.  Ed.  1214. 

A  petition  for  a  rehearing  in  the  supreme 
court  of  a  state  is  no  part  of  the  record  on  ap- 
peal to  the  supreme  court  of  the  United  States. 
— Grame  v.  Mutual  Assur.  Soc.  of  Virginia,  164 
U.  S.  676,  14  S.  Ct  1193.  26  L.  Ed.  740. 

Errors  of  the  court  below,  committed  in 
sustaining  the  refusal  of  the  trial  court  to  give 
certain  requested  instructiops  or  to  set  aside 
an  assessment  in  condemnation  proceedings,  can- 
not be  considered  on  writ  of  error,  in  the  ab- 
sence of  any  bill  of  exceptions,  allowed  and 
authenticated  by  the  trial  judge,  although  the 
transcript  contains  what  purport  to  be  certain 
instructions  asked  and  refused,  marked  "Filed** 
by  the  clerk,  and  a  petition  to  make  certain 
testimony  of  record,  and  other  papers  concern- 
ing the  evidence  given  before  the  pury,  and  an 
agreement  between  counsel,  reciting  that  the 
court  allowed  the  prayer  of  such  petition.  Judg- 
ment 20  App.  D.  C.  421,  affirmed.— Metropolitan 
R.  Co.  V.  MacFarland,  25  S.  Ct  28,  195  U.  S. 
322,  49  L.  Ed.  219. 

^=»533.  Opinion  of  lower  oonrt. 

See  3  Cent.  Dig.  App.  &  B.  S8  2339,  2400. 

The  opinion  of  the  court  below  forms  no 
part  of  the  record. — England  v.  Gebhardt,  112 
U.  S.  502,  5  S.  Ct  287,  28  L.  Ed.  811. 

^=»635.  Bill  of  ezoeptions,  ease,  or  state* 
ment* 
See  8  Cent  Dig.  App.  ft  E.  If  S402-2406. 

®=s>537.  —  Necessity  of  timely  making 
and  filing  in  lo^rer  oonrt. 

See  3  Cent.  Dig.  App.  ft  B.  (9  2404,  2406. 

Under  Rev.  St  Ariz.  §{  843^845,  which 
provide  for  a  statement  of  facts  to  be  signed 
and  filed  during  the  term  of  trial,  or  within  an 
extended  time,  not  exceeding  30  days  from  ad- 
journment, and  to  become  a  part  of  the  record, 
a  statement,  not  signed  or  filed  until  more  than 
30  days  after  the  term,  does  not  become  a  part 
of  the  record,  nor  of  a  bill  of  exceptions  pre- 
viously settled,  which  incorporates  the  state- 
ment by  reference. — Cohn  v.  Daley,  19  S.  Ct 
802,  174  U.  S.  539,  43  L.  Ed.  1077. 

^=9530.  Stipnlations    as    to   contents   of 
record. 

See  3  Cent  Dig.  App.  ft  E.  SS  2357.  2358,  2464. 

Matters  cannot  be  brought  into  a  record  by 
an  agreement  of  counsel  as  to  what  took  place 
on  a  trial. — State  of  South  Carolina  v.  Wesley, 
155  U.  S.  542,  15  S.  Ct  230,  39  U  Ed.  254. 

In  determining  whether  error  was  committed 
in  refusing  to  remand  a  case  to  the  state  court, 
a  stipulation  cannot  be  considered  which  was 
not  mentioned  in  the  reasons  assigned  in  the 
lower  court  for  the  motion. — Carr  v.  Fife,  150  U. 
S.  494,  15  S.  Ct  427,  39  L.  Ed.  508. 
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(O  NECESSITY  OF  BILL  OP  EXCEP- 
TIONS, CASE,  OR  STATEMENT 
OF   FACTS. 

Making  and  filing  of  bill  of  exceptions,  see  Ex- 
ceptions, Bill  of. 

On  writ  of  error  from  federal  supreme  court 
to  a  district  court,  see  Courts,  €s=»385(4). 

Review  of  criminal  prosecutions,  see  Criminal 
Law.  «=>1089-1091. 

Review  of  decisions  of  territorial  court,  see 
Courts,  «=»387(4). 

^=>544«  Decisions  not  otherwise  rsTiew- 

able. 

See  S  Cent.  Dig.  App.  ft  E.  §9  2412-2415.  2417*2420. 
2422-2426.  2428,  2478,  2419;    13  Cent.  Dig.  CosU.  8  815. 

Where  the  error  appears  upon  the  record, 
the  party  aggrieved  may,  without  bill  of  ex- 
ceptions, statement,  or  case,  avail  himself  of 
it  on  appeal  or  writ  of  error.— Coughlan  v. 
District  of  Columbia,  106  U.  S.  7,  1  S.  Ct.  37, 
27  L.  Ed.  74. 

Where  there  is  no  "statement  of  the  facts 
of  the  case  in  the  nature  of  a  special  verdi<;t," 
as  required  by  Act  April  7.  1874,  c.  80  (1  Supp. 
Rev.  St.  13),  in  the  record  on  appeal  from  the 
judgment  of  the  supreme  court  of  a  territory, 
reversing  the  district  court  on  the  ground  that 
its  findings  of  fact  were  contrary  to  the  evi- 
dence, there  is  nothing  which  the  court  can 
re-examine,  and  the  judgment  will  be  alflrmed. 
-Gray  v.  Howe,  108  U.  S.  12,  1  S.  Ct  136.  27 
U  Ed.  634. 

Where  it  appears  that  a  case  was  deter- 
mined in  the  supreme  court  of  a  territory  on 
findings  of  fact  and  law,  together  with  a  state- 
ment of  evidence  prepared  for  a  motion  for  new 
trial  submitted  by  stipulation,  and,  on  appeal 
to  the  supreme  court  of  the  united  States,  the 
statement  is  not  embodied  in  the  record,  the 
case  will  be  determined  on  the  sufiicieucy  of  the 
finttings  in  connection  with  the  pleadings  to  sup- 
port th6  judgment,— O'Reilly  v.  Campbell,  116 
U.  S.  418,  6  S.  Ct.  421,  29  L.  Ed.  669. 

The  question  whether  the  facts  set  forth 
in  special  findings  of  the  court,  in  case  of  trial 
by  the  court  without  a  jury,  are  sufficient  in  law 
to  support  the  judgment,  may  be  reviewed  by 
the  United  States  supreme  court  on  writ  of 
error  without  any  bill  of  exceptions. — Allen  v. 
St.  Louis  Nat.  Bank,  120  U.  S.  20,  7  S.  Ct 
460,  30  L.  Ed.  573. 

Under  Rev.  St  U.  S.  ^  700,  a  bill  of  ex- 
ceptions is  necessary  to  review  a  case  tried  by 
the  circuit  court  without  a  jury. — Preston  v. 
Prather,  137  U.  S.  604,  11  S.  Ct.  162,  34  L.  Ed. 
788.  affirming  judgment  (C.  C.)  Prather  v.  Kean, 
29  F.  49& 

Where,  by  stipulation,  a  case  is  tried  bv  the 
circuit  court  without  a  jury,  but  there  is  no 
bill  of  exceptions  to  rulings  of  the  court  dur- 
ing the  trial,  as  required  by  Rev.  St.  §  700,  the 
supreme  court  cannot  examine  whether  the 
findings  are  supported  by  the  evidence.— Id. 

In  an  action  on  certain  notes,- made  in  Tex- 
as, and  secured  by  deed  of  trust,  the  defend- 
ant pleaded  the  statute  of  limitations.  The 
notes  and  deed  were  filed  with  and  made  a 
part  of  the  pleadings,  and  their  execution  was 
not  denied  under  oath  by  the  defendant.  Held, 
that  error  in  holding  the  action  barred,  based 
solely  upon  the  construction  of  the  notes  and 
deed,  was  error  upon  the  face  of  the  record, 
and  need  not  be  presented  by  a  bill  of  excep- 
tions.- Moline  Plow  Co.  v.  Webb,  141  U.  S.  616, 
12  S.  Ct  100,  35  L.  Ed.  879. 

On  appeal  from  a  judgment  of  a  territorial 
tapreme  court,  where  the  bill  of  exceptions  tak- 
en in  the  district  court  contains  all  the  evi- 
dence, and  it  appears  that  such  supreme  court 
passed  on  other  questions  than  those  presented 


on  rulings  in  the  admission  of  evidence,  the  case 
cannot  be  re-examined  in  the  absence  of  a 
statement  of  facts. — Bonni field  v.  Price,  154  U. 
S.  672,  14  S.  Ct.  1194,  26  L.  Ed.  1022. 

Where  the  record  on  appeal  from  the  su- 
preme court  of  a  territory  presents  no  state- 
ment of  the  facts,  showing  whether  the  facts 
found  were  sufficient  to  sustain  the  judgment 
rendered,  and  no  exceptions  were  taken  to  rul- 
ings in  the  admission  or  rejection  of  evidence, 
there  is  no  question  for  review.— Salina  Stock 
Co.  V.  Salina  Creek  Irr.  Co.,  163  U.  S.  109, 
16  S.  Ct.  1036,  41  L.  Ed.  90. 

No  bill  of  exceptions  is  necessary  to  review 
a  ruling  of  the  federal  Circuit  Court  sustain- 
ing a  demurrer  to  a  defense  in  the  answer. — 
Board  of  Couijty  Com'rs  of  City  &  County  of 
Denver  v.  Home  Sav.  Bank,  35  S.  Ct  265,  236 
U.  S.  101,  59  L.  Ed.  485,  affirming  judgment 
200  F.  28,  118  C.  C.  A.  256. 

^=»552.  Scope  and  anffloienoy  of  ease, 
statemeiit,  or  oertifioate  of  evi- 
dence* 

See  8  Cent  Dig.  App.  &  B.  IS  2458-24<i0. 

The  supreme  court  of  the  United  States  will 
not  review  a  decision  of  the  circuit  court,  made 
on  a  statement  of  facts  submitted  by  the  par- 
ties after  trial,  which  mainly  recapitulates  the 
evidence  introduced,  and  on  a  finding  that  the 
parties  admitted  th^t,  so  far  as  the  facts  were 
stated  in  a  certain  reported  opinion,  they  were 
correct,  but  claimed  that  there  existed  addi- 
tional facts,  on  which  there  is  no  finding, 
where  there  is  no  bill  of  exceptions,  and  there 
were  issues  of  fact,  and  the  facts  stated  in  the 
reported  opinion  referred  to  are  scattered 
through  it,  inter  minted  with  other  things. — Rai- 
mond  V.  Parish  of  Terrebonne,  132  U.  S.  192, 
10  S.  Ct  57,  33  L.  Ed.  309;  Davenport  v. 
Paris,  136  U.  S.  580,  10  S.  Ct  1064,  34  L.  Ed. 
548. 

Unless  a  statement  of  facts  in  the  nature 
of  a  special  verdict  is  made  and  certified  by  a 
territorial  court,  where  the  trial  is  without  a 
jury,  as  required  by  18  Stat  27,  28.  the  su- 
preme court,  on  appeal,  must  assume  that  the 
evidence  supports  the-  judgment.  A  so-called 
statement,  which  merely  embodies  the  evidence, 
is  not  such  as  is  contemplated  by  the  statute. 
-Cohn  v.  Daley.  19  S.  Ct  802,  174  U,  S.  539. 
43  L.     Ed.  1077. 

^=>553.   Snbstitntes. 

See  S  Cent  Dig.  App.  ft  B.  I9  24ei,  S462,  2495-2471. 

On  appeal  from  the  supreme  court  of  Utah 
territory,  the  record  set  forth  the  pleadings, 
proceedings,  and  exceptions  had  at  the  trial, 
and  was  properly  certified  by  the  clerk,  who 
stated  in  his  certificate  that  a  copy  of  defend- 
ant's bill  of  exceptions  was  not  made  part  there- 
of because  the  bill  was  in  the  possession  of 
defendant's  attorney,  and  because  as  he  was  in* 
formed,  there  was  a  stipulation  that  the  orig- 
inal bill  should  be  used  in  the  supreme  court 
The  original  bill  was  signed  by  the  trial  judge, 
indorsed  by  the  clerk  as  properly  filed  in  the 
trial  court,  and  by  the  clerk  of  the  territorial 
supreme  court  as  properly  filed  therein.  Held, 
that  the  original  bil]  would  be  used  in  the  Unit- 
ed States  supreme  court — Bassett  v.  Unit- 
ed States,  137  U.  S.  496.  11  S.  Ct.  165,  34  L. 
Ed.  762,  reversing  judgment  United  States  v. 
Bassett,  5  Utah,  131,  13  P.  237. 

^=»654.  Effect  of  failure  to  make  bill, 
ease,  or  statement. 

See  3  Cent.  Dig.  App.  ft  E.  §8  2472-2477. 

In  the  absence  of  a  bill  of  exceptions  taken 
during  the  progress  of  the  trial,  the  judgment  of 
the  trial  court  will  be  affirmed.— Bank  of  New 
Orieans  v.  Caldwell,  154  U.  S.  592,  14  S.  Ct 
1171,  21  L.  Ed.  305. 


m*  Disest  is  compiled  on  the  Key«lf nmber  System*   For  explanation,  see  pace  iii* 
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(D)  CONTENTS,  MAKING,  AND  SETTLE- 
MENT OF  CASE  OR  STATEMENT 
OP  FACTS. 

^^563.  Form  and  arransement* 

See  3  Cent  Dig.  App.  &  B.  |  2600. 

An  agreed  statement  of  facts  certified  by 
a  territorial  supreme  court  as  a  statement  of 
facts  under  the  act  of  April  7,  1874,  brings 
nothing  before  the  supreme  court  of  the  United 
States  for  consideration,  where,  instead  of  stat- 
ing the  ultimate  facts,  it  contains  a  narrative 
of  facts,  ti'an scripts  of  records,  and  the  testi- 
mony which  certain  witnesses  would  have  given 
if  they  had  been  produced  and  sworn.  Decree 
62  P.  987,  10  N.  M.  416,  affirmed.— United 
States  Trust  Co.  v.  Territory  of  New  Mexico, 
22  S.  Ct.  172,  183  U.  S.  635,  46  L.  Ed.  315. 

^=»667.  Time  for  settlement. 
See  8  Cent  Dig.  App.  A  B.  H  2616-2523. 

Under  Rev.  St  (relating  to  District  of  Co- 
lumbia) §§  803-806,  providing  that  on  appeal  to 
the  general  term  exceptions  in  a  case  stated  or 
bill,  if  not  reduced  to  writing  at  the  trial,  must 
have  been  entered  on  the  minutes  of  the  justice, 
and  afterwards  settled  as  required  by  rules  of 
court;  and  rule  65,  that  the  bill  of  exceptions 
must  be  settled  before  the  close  of  the  term, — 
an  appeal  taken  on  the  last  day  of  the  term 
cannot  be  entertained  where  the  case  stated  was 
not  certified  by  the  judge  for  two  months  after- 
wards.—Coughlan  V.  District  of  Columbia,  106 
U.  S.  7, 1  S.  Ct  37,  27  L.  Ed.  74. 

^=»573.  Making   and   filing   agreed  oas^ 
or  statement. 

See  Z  Cent  Dig.  App.  &  B.  IS  2560,  2562-2564«  2566. 

A  verdict  was  taken  by  consent,  "subject  to 
the  opinion  of  the  court  upon  a  case  to  be  made, 
w^th  liberty  to  either  party  to  turn  the  same 
into  a  bill  of  exceptions."  The  case  made  pur- 
suant to  the  verdict  set  forth  all  the  evidence 
adduced  at  the  trial,  but  was  not  an  agreed 
statement  of  facts,  a  special  verdict,  or  a  finding 
of  facts  by  the  court,  and  it  contained  no  excep- 
tions. Held,  that  error  could  not  be  assigned 
thereon.— Redfield  v.  Ystalyfera  Iron  Co.,  110 
U.  S.  174,  3  S.  Ct.  570,  28  L.  Ed.  109. 

An  agreed  statement  of  facts  in  the  record 
on  a  writ  of  error,  to  the  effect  that  either  par- 
ty may  rely  on  all  grounds  of  action  or  defense 
and  all  pleadings  and  evidence  to  be  found  in 
the  records  of  two  equity  suits  in  other  courts, 
attached  to  such  statement  as  exhibits,  where 
the  effect  of  the  evidence  is  controverted,  can- 
not take  the  place  of  a  special  verdict  of  a  jury 
or  special  finding  by  the  court  upon  which  the 
supreme  court  of  the  United  States  may  proper- 
ly determine  the  questions  of  law  arising,  and, 
there  being  in  the  record  no  bill  of  exceptions, 
the  judgment  must  be  affirmed. — Glenn  v.  Fant, 
134  U.  S.  398,  10  a  Ct  583,  33  L.  Ed.  969 ; 
Davenport  v.  Paris,  136  U.  S.  580,  10  S.  Ct 
1064,  34  U  Ed.  548. 

(E)  ABSTRACTS  OF  RECORD. 

[No  paragraphs  or  references  in  this  Digest    But 
see  3  Cent  Dig.  App.  ft  B.  99  2573-2620.] 

(F)  MAKING.    FORM,    AND .  REQUISITES 
OF  TRANSCRIPT  OR  RETURN. 

Condemnation    proceedings,    see    Eminent    Do- 
main, ^=:»238. 

^s»502.  Effect   of   failnre   to   make   ab- 
stract or  brief. 

See  3  Cent  Dig.  App.  A  B.  99  2618-2820,  8126. 

A  ca »  was  brought  by  writ  of  error  to  the 
United  States  supreme  court.  There  was  no 
assignment  of  errors  in  the  transcript  returned 


with  the  writ,  as  required  by  Rev.  St  §  997. 
The  brief,  in  violation  of  rule  21  of  the  United 
States  supreme  court,  contained  no  specification 
of  errors,  no  statement  of  the  case  presenting 
the  questions  involved  with  reference  to  the 
pages  of  the  record  in  support  thereof,  and  failed 
to  quote  the  evidence  whose  rejection  or  ad- 
mission was  complained  of.  Held  that,  in  ac- 
cordance with  the  discretionary  power  vested  in 
the  court  by  section  5  of  the  above  rule,  the 
appeal  would  be  dismissed  on  motion. — Benites 
V.  Hampton,  123  U.  S.  519,  8  S.  Ct  254,  31  L. 
Ed.  260. 

^:»507»  Record  or  part  thereof  indvded. 

See  8  Cent  Dig.  App.  ft  B.  99  2627-2638. 

The  requirement  of  Equity  Rule  75  (33  Sup. 
Ct.  xi)  that  the  testimony  be  reduced  to  narra- 
tive form  will  not  be  enforced,  where  the  testi- 
mony embraces  30  volumes  containing  more 
than  12,000  pages,  where  a  part  of  the  testimony 
was  taken  before  the  rule  became  operative. — 
United  States  v.  United  States  Steel  Corp.,  36 
S.  Ct  408,  240  U.  S.  442,  60  L.  Ed.  731. 

^=9608.   Sufficiency. 

See  8  Cent  Dig.  App.  A  B.  99  2679-2684. 

A  referee  in  an  equitable  proceeding  certified 
certain  depositions,  and  other  papers  returned  by 
him  to  the  court,  to  "constitute  the  evidence*' 
taken  before  him.  The  clerk  of  court,  on  ap- 
peal, certified  that  certain  documents  transmit- 
ted by  him  to  the  appellate  court  were  all  the 
testimony  taken  and  evidence  introduced  before 
the  referee,  and  by  him  deposited  with  the 
clerk ;  and  further  certified  the  transcript  to  be 
a  full,  true,  and  correct  transcript  of  so  much 
of  the  record  "as  I  am  by  statute  and  directions 
of  attorneys  required  to  transmit."  Tlie  attor- 
neys' directions  (appearing  on  the  notice  of  ap- 
peal) were  to  transmit  all  the  papers  filed  in  the 
cause  except  subpcenas.  The  decree  showed 
that  the  cause  was  finally  heard  below  upon 
the  report  of  the  referee.  Seldy  that  it  appeared 
from  the  certificate  of  the  clerk  that  the  tran- 
script contained  all  the  evidence  introduced  on 
the  trial  in  the  court  below  as  required  by  Code 
Wash.  §  451,  and  that  therefore  the  supreme 
court  had  jurisdiction  of  the  appeaL^Ex  parte 
Parker,  120  U.  S.  737,  7  S.  Ct  767,  80  L.  Ed. 
818. 

Under  Sup.  Ct.  Rule  8,  subd.  1,  providing 
that  "the  clerk  of  the  court  t6  which  any  writ 
of  error  may  be  directed  shall  make  return  of 
the  same,  by  transmitting  a  true  copy  of  the 
record  and  of  the  assignment  of  errors,  and  of 
all  proceedings  in  the  case,"  and  subdivision  3, 
providing  that  *'no  case  will  be  heard  until  a 
complete  record,  containing  in  itself,  and  not  by 
reference,  all  tne  papers,  exhibits,  depositions, 
and  other  proceedings,  which  are  necessary  to 
the  hearing  in  this  court,  shall  be  filed,"  a  case, 
the  complaint  in  which  was  dismissed  on  the 
merits  by  the  court  below,  will  not  be  heard 
where  the  pleadings  are  merely  referred  to,  and 
not  set  forth  in  the  transcript  of  the  record. — 
Redfield  v.  Parks,  130  U.  S.  623,  9  S.  Ct  642, 
32  L.  Ed.  1053. 

^=s»600.   Supplemental  traiiscrlpt'  or  re- 
tvrn. 

See  8  Cent  Dig.  App.  ft  B.  99  2685-2687.  . 

A  supplemental  transcript  filed  after  a  case 
was  argued  and  decided  in  the  Supreme  Court 
of  a  state,  with  nothing  to  show  how  it  came 
to  be  filed,  when  no  certiorari  has  been  issued 
to  bring  it  up,  or  any  motion  made  for  leave 
to  file  it,  or  any  order  permitting  it  to  be  filed, 
is  a  i^ere  excrescence  on  the  record,  which  can- 
not be  considered  in  the  Supreme  Court  of  the 
United  States. — Telluride  Power-Transmission 
Co.  V.  Rio  Grande  W.  Ry.  Co..  20  S.  Ct  245, 
175  U.  S.  639,  44  L.  Ed.  305,  dismissing  appeal 
Rio  Grande  W.  Ry.  Co.  v.  Telluride  Power- 
Transmission  Co.,  51  P.  146,  16  Utah,  125. 
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(G)  AUTHENTICATION  AND  CERTIFI- 
CATION. 

^=»613.  Bill  of  ezoeptiona. 

See  3  Cejit  Dig.  App.  A  B.  i§  2702-2707. 

The  statement  in  the  concluding  sentence 
of  a  bill  of  exceptions  that,  at  the  request  of 
counsel,  the  judge  **did  put  his  seal  to  this 
bin  of  exceptions,"  shows  that  his  authentica- 
tion extends  to  the  entire  bill,  as  prepared  and 
presented,  although  the  two  precedme  sentences 
would  seem  to  indicate  that  the  only  purpose 
of  counsel  was  to  preserve  exceptions  to  the 
charge.— Lees  y.  United  States,  150  U.  S.  476, 
14  S.  Ct.  163,  37  L.  Ed.  1150. 

^:»616.  Papers  inolnded,  referred. to,  or 


See  S  Cent.  Dig.  App.  ft  B.  IS  2714-2718. 

On  appeal  in  a  suit  brought  by  the  United 
States  to  annul  for  fraud  a  patent  issued  pur- 
suant to  an  old  Mexican  grant,  the  record  con- 
tained a  letter  written  by  the  attorney  general 
to  one  who  was  formerly  clerk  of  the  district 
court  in  which  the  cause  was  pending,  stating, 
in  answer  to  inquiry,  that  the  United  States 
would  not  pay  the  costs,  because  it  had  no 
beneficial  interest  in  the  litigation,  and  that  the 
same  was  instituted  at  the  request  of  parties 
claiming  a  beneficial  interest  in  the  land,  with 
the  understanding  that  they  were  to  pay  costs. 
It  did  not  appear  that  the  letter  was  offered  in 
eridence,  or  proved  in  any  way,  and  the  court 
took  no  notice  of  it.  Held  that,  as  there  was 
no  proof  of  its  genuineness,  it  could  have  no 
weight  on  the  appeal.— San  Pedro  &  Gallon  del 
Agua  Co.  T.  United  States,  146  U.  S.  120,  13 
8.  Ct.  94,  36  L.  Ed.  Oil,  affirming  decree  Unit- 
ed States  v.  San  Pedro  &  Gallon  del  Agua  Co. 
17  P.  337,  4  N.  M.  (GUd.)  405. 

(H)  TRANSMISSION,  FILING,  PRINTING. 
AND  SERVICE  OF  COPIES. 

^=9610»   Neeeesiiy 'and  duty  of  lllins  in 
appellate  eonrt. 

See  t  Gent  Dig.  App.  A  B.  19  2721.  2722. 

When  a  writ  of  error  has  been  allowed  by 
the  judge  of  a  state  supreme  court  to  the  Unit- 
ed States  supreme  court,  but  no  writ  of  error 
has  been  issued,  the  clerk  of  the  state  court  is 
not  bound  to  transmit  to  the  United  States 
supreme  court  a  copy  of  the  record. — Ez  parte 
Ralston,  119  U.  S.  613,  7  S.  Ct  317,  30  L. 
Ed.  506. 


Timo  for  tranemlsaion  and  Hi- 
ins* 
See  8  Cent  Dig.  App.  A  B.  |i  2724-2742. 


— —  Iiimitationa  applioablo. 

8m  8  Cent  Dig.  App.  ft  B.  9§  2724-2731. 

The  supreme  court  has  no  jurisdiction  of  a 
case  brought  up  on  writ  of  error  or  appeal,  un- 
less the  transcript  is  filed  during  the  term  next 
succeeding  the  allowance  of  the  appeal  or  writ 
of  error.— Caillot  ▼.  Deetken,  ll5  U.  S.  215, 
5  S.  Ct,  432,  28  L.  Ed.  98§^;  Hill  v.  Chicago 
k  E.  R.  Co.,  129  U.  S.  170,  0  S.  Ct  269,  32 
L.  Ed.  651. 

^=»624.  —  Esctension  of  time. 

See  8  Cent  Dig.  App.  ft  B.  8S  2737-2742. 

Federal  Supreme  Court  will  extend  the  time 
for  filing  the  record  in  order  that  an  opportu- 
nity may  be  given  to  conform  to  the  court's 
views  as  to  what  the  record  should  be. — United 
8ute8  V.  United  SUtes  Steel  Corp.,  36  S.  Ct 
408.  240  U.  S.  442,  60  L.  Ed.  731. 

^=>626.  Failnre  to  file  in  time. 

See  8  Cent  Dig.  App.  ft  E.  S8  2744-2765.  3126. 


^s>627.  i—  Effeet  in  general. 

See  3  Cent  Dig.  App.  ft  SL  98  2744-2749,  8126. 

Failure  to  file  the  transcript  within  the 
time  prescribed  by  statute,  or  rule  is  ground 
for  dismissal,  unless  cause  is  shown  for  the 
delay.—Caillot  v.  Deetken,  113  U.  S.  215,  5 
S.  Ct.  432,  28  L.  Ed.  983 ;  Norton  v.  Taxing 
Dist  of  Brownsville,  129  U.  S.  505,  9  S.  Ct 
331,  32  L.  Ed.  784;  Small  v.  Northern  Pac. 
R.  Co.,  134  U.  S.  514,  10  S.  Ct  614,  33  L. 
Ed.  1006. 

^s>628.  —  Ezonses  for  delay. 

See  3  Cent  Dig.  App.  ft  B.  SS  2750-2764. 

The  fact  that  the  clerk  of  the  circuit  court, 
in  preparing  transcripts  on  appeal  to  the  su- 
preme court,  labored  under  a  mistake  as  to  the 
time  within  which  the  transcripts  were  requir- 
ed to  be  filed,  is  not  a  valid  excuse  for  a  fail- 
ure to  file  them  within  the  time  prescribed  by 
the  established  rules.— Richardson  v.  Green,  130 
U.  S,  104,  9  S.  Ct  443,  32  L.  Ed.  872. 

^»630,  Loss,  destmotion,  or  withdrawal 
from  files. 

See  8  Cent  Dig.  App.  ft  B.  S  2723. 

When  a  writ  of  error  is  dismissed  on  mo- 
tion of  plaintiff  in  error,  leave  will  not  be 
granted  him  to  withdraw  the  transcript,  since 
It  has  become  a  part  of  the  records  of  the  court. 
—Cheney  v.  Hughes,  138  U.  S.  403,  11  S.  Ct 
303,  34  L.  Ed.  993. 

^=^631.  Printing. 

See  3  Cent  Dig.  App.  ft  E.  H  2708-2770. 

Where  enough  of  the  record  is  printed  to 
enable  the  court  to  act  understandmgly,  and 
no  motion  is  made  requiring  the  moving  party 
to  print  any  part  of  the  record  omitted,  it  can* 
not  be  objected  that  all  of  the  record  is  not 
printed.— Walston  v.  Nevin,  128  U.  S.  578,  9 
S.  Ct.  192.  32  L.  Ed.  544,  affirming  Nevin  v. 
Roach,  86  Ky.  492,  5  S.  W.  646. 

Where  it  appears  that  complainants  at 
great  expense,  printed  the  record  for  use  in  the 
court  below,  under  the  assurance  by  the  judges 
that  it  need  not  be  reprinted  on  appeal,  they 
will  be  allowed  to  deposit  enough  money  to 
print  so  much  of  the  record  as  is  not  already 
printed,  without  fees  to  the  clerk  for  supervis- 
ing the  printinf;  of  the  entire  record,  and  to 
file  15  copies  (that  being  the  number  of  copies 
they  have),  instead  of  the  25  copies  prescribed 
by  Sup.  Ct.  Rule  10,  §  2.— Dent  v.  Ferguson, 
131  U.  S.  397,  9  S.  Ct  791. 

On  motion  to  dismiss  or  affirm,  it  is  only 
necessary  to  print  so  much  of  the  record  as  wiU 
enable  the  court  to  act  understandingly  without 
reference  to  the  transcript. — Carey  v.  Houston  & 
T.  C.  Ry.  Co.,  150  U.  S.  170,  14  S.  Ct 
63,  37  L.  Ed.  1041. 

^=»63d.  Effect    of    failnre    to    print    or 
■erre  eopiee. 

See  3  Cent  Dig.  App.  ft  B.  SS  2772-2774. 

Under  rule  10,  failure  to  pay  the  fee  for 
printing  the  record  when  demanded,  in  time, 
is  a  failure  to  prosecute;  and  if,  through  the 
fault  of  the  party  prosecuting,  printed  copies  of 
the  record  are  not  furnished  in  the  due  prosecu- 
tion of  the  cause,  the  cause  will  be  dismissed, 
unless  sufficient  reason  be  shown  to  the  contra- 
ry.—Steever  V.  Rickman,  109  U.  S.  74,  3  S.  Ct 
67,  27  L.  Ed.  861. 

(I)  DEFECTS,  OBJECTIONS,  AMEND- 
MENT. AND  CORRECTION. 

Including  unnecessary  matter  in  record  as  af- 
fecting costs,  see  Costs,  ^=:»256. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  ^=>1110. 
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^=»635.  Effect  of  omissions. 

See  3  Cent.  Dig.  App.  ft  E.  81  2286,  2776-2782,  2829; 
18  Cent  Dig.  Costs,  I  815. 

A  writ  of  error  from  the  federal  Supreme 
Court  to  the  highest  court  of  a  state  must  be 
dismissed,  where  the  record  does  not  contain 
final  judgment.— People  of  State  of  Illinois  ex 
rel.  Gersch  t.  City  of  Chicago,  33  S.  Ct.  178, 
226  U.  S.  451,  57  L.  Ed.  295. 

* 

^=»641«   Defects    in    antl&entieation    or 
certificate. 

See  8  Cent.  Dig.  App.  ft  B.  H  2789,  2790. 

Authentication  of  the  record  is  necessary  to 
give  the  supreme  court  jurisdiction  of  an  appeal 
or  writ  of  error,  under  Rev.  St.  i  997;  but, 
where  there  is  attached  to  the  record  a  certifi- 
cate containing  the  name  and  office  of  the  clerk, 
and  the  impress  of  the  seal  of  the  court,  only  the 
clerk's  signature  being  lacking,  the  question  is 
not  one  of  authentication,  but  of  irregular  or 
imperfect  authentication,  and  it  is  within  the 
discretion  of  the  court  to  allow  the  defect  to  be 
supplied. — Idaho  &  Oregon  Llind  Imp.  Co.  v. 
Bradbury,  132  U.  S.  509,  10  S.  Ct.  177.  33  U 
Ed.  433,  affirming  Bradbury  v.  Idaho  &  Oregon 
Land  Imp.  Co.,  2  Idaho  (Hash.)  239,  10  P.  620. 

^=»643.  Time  to  amend  or  to  make  ob« 
Jeotions. 

See  8  Cent  Dig.  App.  ft  B.  SS  2791-2794. 

Defendant  in  error  not  having  moved  within 
three  years  to  dismiss  the  case  for  failure  to 
file  a  proper  return,  and  the  case  having  been 
submitted  on  the  merits  by  printed  briefs  on 
both  sides,  plaintiff  in  error  will  be  allowed  to 
perfect  the  record  by  certiorari. — Redfield  v. 
Parks,  130  U.  S.  623,  9  S.  Ct.  642,  32  L.  Ed. 
1053. 

An  application  for  certiorari  must  be  made 
within  a  reasonable  time.— Bein  \.  Heath,  142 
U.  S.  704,  12  S.  Ct.  992,  35  U  Ed.  1174. 

Where,  on  appeal  from  the  court  of  claims 
in  an  action  to  determine  the  rights  of  certain 
Indians,  under  a  treaty,  to  lands  in  Kansas, 
the  court  finds  that  the  government  had  receiv- 
ed full  consideration  from  the  Indians  for  such 
lands,  and  had  never  accounted  for  the  same, 
and  that  they  were  entitled  to  judgment,  and 
remands  the  case,  with  instructions  to  the  court 
of  claims  to  enter  a  new  judgment  for  the  net 
amount  actually  received  by  the  government 
for  such  lands  on  a  sale  thereof,  on  appeal  by 
the  United  States  from  the  decision  of  the 
court  of  claims,  rendered  in  accordance  with 
the  mandate,  a  motion  by  appellant  for  an  or- 
der to  the  court  of  claims  to  send  up  the  evi- 
dence on  which  it  found  the  fact  that  certain 
tribes  were  parties  to  the  treaty,  in  order  that 
the  court  may  pass  on  the  sufficiency  of  the  evi- 
dence to  establish  such  fact,  comes  too  late,  if 
the  finding  of  this  fact  was  material  to  the 
case.— United  States  v.  New  York  Indians,  19 
S.  Ct  487,  173  U.  S.  464,  43  L.  Ed.  769. 

^=:»645.  Defects   or   errors   amendable. 

See  3  Cent  Dig.  App.  ft  E.  9S  2799-2801. 

Under  the  rule  requiring  the  transcript  of 
the  record  to  be  authenticated  by  the  seal  of 
the  court  below  and  the  signature  of  the  clerk, 
where  the  certificate  not  only  begins  with  setting 
out  the  name  and  office  of  the  clerk  as  the  mak- 
er of  the  certificate,  but  has  appended  to  it  the 
seal  of  the  court,  and  lacks  only  the  clerk's 
signature,  and  the  motion  to  dismiss  the  appeal 
was  not  made  till  it  was  too  late  to  take  a  new 
appeal,  the  court  will  permit  the  record  to  be 
withdrawn  for  the  ptirpose  of  having  the  cer- 
tificate of  authentication  perfected. — Idaho  & 
Oregon  Land  Imp.  Co.  v.  Bradbury,  132  U.  S. 
509.  10  S.  Ct.  177.  33  L.  Ed.  433,  afflrmine 
Bradbury  v.  Idaho  &  Oregon  Land  Imp.  Co.,  2 
Idaho  (Hash.)  239,  10  P.  620. 


Amendment     or    correction    in 
lower  conrt. 
See  8  Cent  Dig.  App.  ft  B.  99  2803-2816. 

^=>650.  »-  Certifyinst         transmitting 
and  incorporating  amendment. 

See  2  Cent  Dig.  App.  ft  B.  9{  2812-2814. 

A  letter  written  by  the  judge  to' petitioner's 
counsel,  stating  the  former's  willingness  that 
the  record  should  be  amended  in  a  certain  way, 
if  it  could  properly  be  done,  has  no  place  in 
the  record,  and  its  insertion  therein  does  not 
show  such  an  amendment.— Whitten  v.  Tomlin- 
son,  160  U.  S.  231,  16  S.  Ct  297.  40  L.  Ed. 
406. 

^»652.  Amendment  in  appellate  conrt. 

See  3  Cent  Dig.  App.  ft  B.  98  2816-2829. 

^=:»663.  — *  Authority. 

See  3  Cent  Dig.  App.  ft  B.  99  2816-2818. 

On  appeal  from  the  circuit  to  the  supreme 
court,  the  amendment  of  a  record  which  is  de- 
fective for  not  saying  affirmatively  that  the 
circuit  court  had  jurisdiction  cannot  be  accom- 
plished in  the  supreme  court,-  but  only  in  the 
circuit  court  upon  a  remand.— Continental  Life 
Ins.  Co.  V.  Rhoads,  119  U.  S.  237,  7  S.  Ct. 
193,  30  L.  Ed.  380. 

On  a  wHt  of  error  to  the  supreme  court 
of  the  United  States,  where  the  jurisdiction  of 
the  federal  courts  does  not  affirmatively  appear, 
it  is  for  the  court  below  to  determine  wheth- 
er an  amendment  of  the  pleadings  upon  the  point 
of  jurisdiction  would  oe  proper. — King  Iron 
Bridge  ft  Manufacturing  Co.  v.  Otoe  County, 
120  U.  S.  225,  7  S.  Ct  552.  30  L.  Ed.  623. 

Thci  supreme  court  of  the  United  States,  on 
appeal  from  a  state  court,  may  supply  omis- 
sions in  the  transcript  by  certiorari,  but  cannot 
correct  errors  actually  existing  in  the  record  of 
the  state  court.— Goodenough  Horseshoe  Mfg. 
Co.  Y.  Rhode  Island  Horseshoe  Co.,  154  U.  S. 
635,  14  S.  Ct.  1180,  24  L.  Ed.  368. 

^=»658.   Certiorari  or  other  prooeedins* 
to  brins  np  record. 

See  8  Cent.  Dig.  App.  ft  B.  91  2828.  2829.  2834-1819. 


«—  Antliority  and  s'onnds. 

See  8  Cent  Dig.  App.  ft  B.  91  2834-2843. 

When  the  parties  on  appeal  cannot  agree 
as  to  what  is  contained  in  the  record  before  the 
appellate  court,  but  not  yet  printed,  a  certiorari 
will  be  granted  calling  up  the  evidence  adduced 
below,  and  all  questions  thereon  will  be  reserv- 
ed until  return  is  made.— Missoun*  K.  &  T.  Ry. 
Co.  V.  Dinsmore,  108  U.  S.  30,  2  S.  Ct.  9,  27  L. 
Ed.  640. 

Where,  on  reversal  of  a  judgment  of  the 
court  of  claims,  the  case  is  remanded,  findings 
of  fact  on  the  first  trial  not  made  a  part  of 
the  findings  in  the  second  trial  are  not  a  part 
of  the  record  in  an  appeal  from  the  judgment 
rendered  on  such  second  trial,  and  certiorari 
will  not  issue  to  bring  up  an  exhibit  attached 
to  the  petition  in  the  original  action,  but  not 
made  an  exhibit  to  the  amended  petition  on 
which  the  case  was  tried  a  second  time. — Union 
Pac.  Ry.  Co.  v.  United  States,  116  U.  S.  402, 
6  S.  Ct.  631,  29  L.  Ed.  677. 

The  evidence  in  a  former  suit  had  by  stipu- 
lation been  made  admissible  in  this  suit,  but 
appellants  failed  to  incorporate  it  in  the  record. 
II eld  that,  if  appellees  desired  the  benefit  of  it, 
they  should  have  brought  up  by  certiorari  any 
necessary  parts  of  the  record  which  appellants 
had  omitted  to  bring  up. — Hoskin  v.  Fisher,  125 
U.  S.  217.  8  S.  Ct.  834.  31  L.  Ed,  759. 

If  parts  of  a  record  below  are  omitted  in 
the  transcript,  the  Supreme  Court  may,  by  cer- 
tiorari, have  the  omission  supplied,  but  cannot 
correct  errors  which  actually  exist  in  the  record 
as  it  stands  in  the  state  court.— Goodenough 
Horseshoe  Mfg.  Co.  ?•  Rhode  Island  Horseshoe 
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Co.,  154  U.  S.  635.  14  S.  Ct.  U80.  24  L.  Ed. 
368. 


«—  Frooeedings. 

See  3  Cent  Dig.  App.  A  E.  {{  2829.  2844-2847. 

A  motion  for  a  writ  of  certiorari  for  diminn- 
tion  of  the  record*  in  not  stating  that  plaintiff 
filed  a  certain  petition  for  the  allowance  of  a 
writ  of  error,  will  be  denied  when  the  copy  of 
the  docket  entries  submitted  with  the  motion 
does  not  show  that  a  writ  of  error  was  then 
allowed  or  sued  out,  and  it  appears  that  plain- 
tiff in  error  afterwards  obtained  the  allowance 
of  a  writ  of  error  to  the  circuit  court,  which 
he  abandoned,  obtaining  instead  thereof  a  writ 
of  error  from  the  supreme  court. — Chappell  v. 
United  States,  160  U.  S.  499,  16  S.  Ct.  397, 
40  L.  Ed.  510. 

(J)  CONCLUSIVENESS  AND  EFFECT,  IM- 
PEACHING AND  CONTRADICTING. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  <S=»1111,  1112. 

^=»666.  Impeaoklne  or  oontradiotins* 

See  3  Cent  Dig.  App.  ft  B.  9I  2861-2866. 


—  Affidavits. 
See  3  Cent.  Dig.  App.  &  B.  H  2865.  28C6. 

An  affidavit  of  an  attorney  filed  in  the  trial 
court,  that  neither  he  nor  his  client,  who  was 
a  party,  had  notice  or  opportunity  to  be  present 
at  the  trial,  is  not  sufficient  on  appeal  to  over- 
come the  recital  in  the  journal  entry  that  the 
parties  came  "by  their  attorneys";  especially 
when  the  verity  of  the  entry  has  been  sustained 
by  the  judge  of  the  trial  court,  who  may  be 
presumed  to  hav^  personal  knowledge,  and  when 
it  appears  that  the  complaining  party  had  two 
attorneys,  one  of  whom  may  have  been  present. 
—Evans  v.  Stettniseh,  149  U.  S;  605,  13  S. 
Ct.  931,  37  L.  Ed.  866. 

(K)  QUESTIONS  PRESENTED  FOR 

REVIEW. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  <S=»1113-1122. 

^=»671.   Idmitation   by   80op«   of   record 
in  general. 

See  3  Cent.  Dig.  App.  &  B.  IS  2867-287^ 

Neither  the  assignment  of  errors  nor  the 
plea  of  "in  nullo  est  erratum"  can  give  the  su- 
preme court  jurisdiction  of  errors  not  appear- 
ing on  the  face  of  the  record. — Claassen  v.  Unit- 
ed States,  142  U.  S.  140,  12  S.  Ct.  169,  35  L. 
Ed.  966. 

Where  the  only  errors  assigned  depend  upon 
the  construction  of  a  contract  which  does  not 
appear  in  the  record,  the  judgment  will  be  af- 
firmed.—Red  River  Cattle  Co.  v.  Sully,  144  U. 
S,  209,  12  S.  Ct.  809,  36  L.  Ed.  407. 

A  judgment  for  defendant  cannot  be  revers- 
ed, as  against  evidence,  where  the  burden  was 
on  plaintiff  to  prove  that  the  land  sued  for 
was  not  within  certain  exceptions  of  a  grant, 
and  the  record,  though  not  purporting  to  contain 
all  the  evidence,  fails  to  show  that  such  proof 
was  made. — Corinne  Mill,  Canal  &  Stock  Co. 
V.  Johnson.  156  U.  S.  574,  15  S.  Ct.  409,  39  L. 
Ed.  537,  affirming  judgment  26  P.  922,  7  Utah, 
327. 

An  appellate  court  has  no  means  of  deter- 
mining whether  reversible  error  arose  from  the 
action  of  the. trial  court  on  any  of  the  subjects 
referred  to  in  the  bill  of  exceptions,  where  all 
such  matters  depend  for  their  solution  upon  an 
examination  of  the  evidence,  which  is  not  in 
the  record.— (1911)  United  States  v.  United 
States  Fidelity  &  Guaranty  Co.,  32  S.  Ct.  101, 
222  U.  S.  283,  56  L.  Ed.  200,  affirming  judg- 
ment  a911)   186  F.  477,   108   C.   C.   A.   455, 


which  affirmed  (C.  O.  1910)  Kinney  v.  United 
States  Fidelity  &  Guaranty  Co.,  182  F.  1005. 

^:»674.   Organiaation    and    Jnriadiotlon 
of  lo^rer  court. 

See  8  Cent.  Dig.  App.  &  E.  8  2874. 

A  claim  that  a  state  court  ^as  without 
jurisdiction  to  proceed  with  the  case,  because 
of  the  pendency  of  a  petition  for  removal  to  a 
federal  court,  cannot  be  considered  by  the 
federal  supreme  court,  when  the  record  neither 
contains  a  copy  of  the  petition  for  removal  nor 
discloses  the  grounds  thereof.— Chappell  Chem- 
ical &  Fertilizer  Co.  v.  Sulphur  Mines  Co.  of 
Virginia,  19  S.  Ct.  268,  172  U.  S.  474,  43  L. 
Ed.  520. 

^=s>68d.  Admissibility  of  OTidenoe. 

See  3  Cent  Dig.  App.  ft  B.   S|  2897-2809. 

^=s>600.  —  In  generaL 

See  3  Cent.  Dig.  App.  &  B.   §5  2897-2899.  2902-2904. 
2906,  2908. 

That  evidence  was  improperly  admitted 
should  sufficiently  appear  in  the  record  to  be 
acted  upon,  where  a  reversal  is  asked  on  that 
ground.— New  York  &  C.  Min.  Syndicate  &  Co. 
V.  Fraser,  130  U.  S.  611.  9  S.  Ct.  665,  32  L. 
Ed.  1031. 

The  federal  Supreme  Court  will  look  only  to 
certified  transcript  to  ascertain  what  rulings  on 
evidence  were  made  by  the  trial  court.— San 
Antonio  &  A.  P.  Ry.  Co.  v.  Wagner,  36  S.  Ct 
626,  241  U.  S.  476,  60  L.  Ed.  1110,  affirming 
judgment  (Tex.  Civ.  App.)  166  S.  W.  24. 


— —  Neeessity    of    letting    fortli 
all  the  oTidenoe. 

See  3  Cent  Dig.  App.  A  B.  9S  2900-2904. 

The  competency  of  evidence  cannot  be  pass- 
ed upon  by  the  appellate  court,  where  its  ad- 
missibility is  dependent  on  other  evidence,  which 
is  not  in  the  record.— Sire  v.  Ellithorpe  Air- 
Brake  Co.,  137  U.  S.  579,  11  S.  Ct  195,  34  L. 
Ed.  801,  affirming  judgment  Ellithorpe  Air- 
Brake  Co.  v.  Sire  (C.  C.)  41  F.  662. 

The  admission  of  evidence  will  not  be  re- 
viewed unless  the  record  sets  out  enough  of  the 
evidence  in  the  case  to  show  the  materiality  and 
bearing  of  that  admitted. — Murray  v.  State  of 
Louisiana,  163  U.  S.  101,  16  S.  Ct  990,  41  L. 
Ed.  87. 

<@=>602.  — —  KeoeMity    of    settinB    forth 
OTidenoe  ezolnded. 

See  3  Cent  Dig.  App.  &  E.  {(  2905-2909. 

The  exclusion  of  documentary  evidence  is 
not  assignable  as  error  where  the  excluded  docu- 
ments are  not  set  forth  in  the  bill  of  exceptions. 
—Thompson  v.  First  Nat  Bank  of  Toledo,  Ohio, 
111  U.  S.  529,  4  S.  Ct  689.  28  L.  Ed.  507; 
Clement  v.  Packer,  125  U.  S.  309,  8  S.  Ct. 
907,  31  L.  Ed.  721. 

-  A  trial  court's  refusal  to  permit  a  model  to 
be  shown  in  evidence  by  a  witness  who  does  not 
testify  as  to  its  correctness,  or  state  that  it 
would  illustrate  his  testimony,  but  simply  says, 
"I  have  a  model  here,"  will  not  be  held  error 
by  the  supreme  court,  which  has  no  copy  or  de- 
scription of  the  model.— Patrick  v.  Graham,  132 
U.  S.  627,  10  S.  Ct.  194,  33  L.  Ed.  460. 

An  assignment  of  error  based  on  the  exclu- 
sion, by  the  trial  court,  of  an  answer  given  in  a 
deposition,  will  be  disregarded,  under  rule  21  of 
the  supreme  court,  if  the  answer,  or 'the  full 
substance  of  it  is  not  set  forth  in  the  record. — 
Shauer  v.  Alterton,  151  U.  S.,607,  14  S.  Ct 
442,  38  L.  Ed.  286. 

The  rule  that  the  substance  of  excluded  an- 
swers appearing  in  depositions  must  appear  in 
the  record  does  not  apply  where  the  witness  tes- 
tifies in  person ;  and  the  exclusion  of  the  answer 
will  be  deemed  error  or  not  according  as  the 
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Question,  upon  its  face,  if  proper  in  form,  may 
or  may  not  clearly  admit  of  an  answer  favorable 
to  the  party  in  whose  behalf  it  is  propounded. 
Shauer  v.  Alterton,  151  U.  S.  607,  14  S.  Ct. 
442,  38  L*.  Ed.  286,  dlstinguiBhed.— Buckstaff  v. 
Russell  &  Co.,  151  U.  S.  626,  14  S.  Ct.  448,  38 
li.  Ed.  202. 

The  refusal  to  permit  a  physician  called  as 
an  expert  to  testify  in  a  negligence  action  is 
not  ground  for  reversal,  where  the  record  does 
not  show  what  testimony  the  witness  was  ex- 
pected to  give,  or  that  he  was  qualified  to  give 
any.— Herencia  t.  Guzman,  31  S.  Ct.  135,  219 
U.  S.  44,  55  li.  Ed.  81. 

^=»603.   SvAoienoy  of  eTidenoo. 

See  8  Cent.  Dig.  App.  A  B.  98  2910-2927,  29M. 


—  Keoessity   of   aettlns .  forfh 
all  tl&e  oTiaenoe. 

See  8  Cent  Dig.  App.  ft  B.  15  29U-2814. 

Where  a  writ  of  error  is  brought  under  Act 
Cong.  March  3,  1875.  c.  137,  i  5  (18  SUt.  472), 
to  reverse  an  order  of  the  circuit  court  remand- 
ing an  action  at  law  to  the  state  court  from 
which  it  haci  been  removed,  no  question  of  fact 
can  be  considered.  Unless  the  evidence  is  set 
out  in  the  record.— England  v.  Gebbardt,  112  U. 
S.  502,  5  S.  Ct  287,  28  L.  Ed.  811. 


— —  Necessity  of  recital  or  oer« 
tificato  tliat  all  the  CTidenoe  is 
included. 

Bee  3  Cent  Dig.  App.  ft  B.  If  2916.  2917. 

The  suflSciency  of  the  evidence  cannot  be 
considered  on  appeal  where  the  record  does  not 
affirmatively  show  that  it  contains  all  the  evi- 
dence.—Texas  &  P.  By.  Co.  V.  Cox,  145  U.  S. 
593,  12  S.  Ct.  905,  36  L.  Ed.  829. 

Where  the  certificate  to  the  bill  of  excep- 
tions fails  to  show  that  it  contains  all  of  the 
evidence,  an  assignment  that  the  court  erred  in 
refusing  to  order  a  nonsuit  or  direct  a  verdict 
cannot  be  passed  upon.— Hansen  v.  Boyd,  161  U. 
S.  397,  16  S.  Ct  571,  40  L.  Ed.  746,  reversing 
judgment  Boyd  v.  Hanson  (C.  C.)  41  F.  174. 

A  decision  cannot  be  reversed  as  not  sus- 
tained by  the  evidence  where  the  record  does 
not  purport  to  contain  all  the  evidence.— Col- 
lier V.  TJnited  States,  19  S.  Ct  330,  173  U.  S. 
79.  43  L.  Ed.  621. 

A  decision  cannot  be  reversed  as  not  sus- 
tained by  the  evidence  where  the  record  does 
not  purport  to  contain  all  the  evidence. — United 
States  V.  Copper  Queen  Consol.  Min.  Co.,  22  S. 
Ct.  761.  185  U.  S.  495,  46  L.  Ed.  1008. 

The  failure  of  the  bill  of  exceptions  on  ap- 
peal to  state  in  express  terms  that  it  contains 
all  the  evidence  does  not  prevent  the  appellate 
court  from  considering  or  determining  the  case 
upon  questions  of  fact,  if  the  record  shows  that 
all  the  evidence  was  contained  in  such  bill. — 
Crowe  V.  Trickey,  27  S.  Ct.  275.  204  U.  S. 
228,  51  L.  Ed.  454,  afllrming  judgment  Trick- 
ey V.  Crowe  (Ariz.  1903)  71  P.  965;  Crowe 
V.  Harmon,  27  S.  Ct  280.  204  U.  S.  241,  51  L. 
Ed.  461,  affirming  judgment  Harmon  v.  Crowe 
(Ariz.  1903)  71  P.  1125. 


— *  SuAcieiicy  of  recital  ot  cor- 
tillcate  that  all  the  CTidenoe 
ie  included* 

See  8  Cent.  Dig.  App.  ft  B.  |{  2918-2927. 

Th'e  words,  "which  was  aU  the  testimony 
offered  on  the  trial  of  the  cause,*'  immediately 
following  the  evidence  in  a  bill  of  exceptions, 
will  be  treated  as  meaning  all  the  evidence, 
where  all  the  recitals  in  the  bill  show  that  the 
word  ''testimony"  was  used  as  synonymous  with 
"evidence."— Waldron  v.  VValdron,  156  U.  S. 
361,  15  S.  Ct.  383,  39  L.  Ed.  453. 

A  bill  of  exceptions  recited  that,  after  the 
jury  was  sworn,  "complainants,  to  sustain  the 
issues  on  their  part,  offered  the  following  oral 


and  documentary  evidence.*'  Then  followed 
many  i>ages  of  testimony,  and  at  the  end  there- 
of the  entry,  "Whereupon  complainants  rested.** 
Immediately  following  was  the  entry,  "There- 
upon defendants,  to  sustain  the  issues  herein 
joined  on  their  part,  produced  the  following 
evidence."  Then  followed  many  pages  of  evi- 
dence for  defendant,  and  the  evidence  of  a 
witness  recalled  by  defendants,  concluding  with 
an  entry  reciting  an  adjournment  Then  came 
entries  showing  the  reconvening  of  the  court, 
some  discussions  by  counsel,  and  a  formal  mo- 
tion for  direction  of  a  verdict.  Held,  that  these 
entries  sufficiently  showed  that  the  bill  of  ex- 
ceptions contained  all  the  evidence,  though  it 
contained  no  direct  statement  to  that  effect. — 
Board  of  Com'rs  of  Gunnison  County,  Colo.,  v. 
E.  H.  RolUns  &  Sons,  19  S.  Ct.  390,  173  U.  S. 
255.  43  L.  Ed.  689,  reversing  judgment  E.  H. 
Rollins  &  Sons  v.  Board  of  Com'rs  of  Gunnison 
County,  80  F.  692,  26  C.  C.  A.  91. 

^=»608.  Instructions. 

See  3  Cent.  Dig.  App.  ft  B.  ||  2928-2938. 

^=>690.  — —  In  seneral* 

See  8  Cent  Dig.  App.  ft  E.  18  8928-2930. 

Alleged  error  in  failing  to  instruct  will  not 
be  considered  unless  the  bill  of  exceptions  af- 
firmatively shows  a  request— Texas  &  P.  Ry. 
Co.  V.  Volk,  151  U.  S.  73,  14  S.  Ct  239,  38  L. 
Ed.  7a 

Error  cannot  be  adjudged  of  a  refusal  to 
give  an  instruction  presented  at  some  time  after 
the  court  has  finished  the  general  charge,  when 
the  record  does  not  show  at  what  particular 
time,  or  that  the  matter  was  not  fully  covered 
by  the  general  charge. — Nelson  v.  Flint  17  S. 
Ct  576,  166  U.  S.  276,  41  U  Ed.  1002. 


— *  Necessity    of   settinc   fortb 
CTidenoe* 

See  8  Cent  Dig.  App.  ft  B.  U  2988-2936. 

Refusal  of  an  instruction  cannot  be  review- 
ed where  the  evidence  on  which  it  is  based  is 
not  in  the  record.— United  States  v.  Stone,  106 
U.  S.  525,  1  S.  Ct  287,  27  L.  Ed.  163. 

Refusal  of  instructions  will  not  be  review- 
ed unless  the  record  contains  enough  of  the  evi- 
dence to  show  their  materiality.— Phoenix  Mnt 
Life  Ins.  Co.  v.  Raddin,  120  U.  S.  183,  7  S. 
Ct  500,  30  U  Ed.  644. 

An  exception  to  an  instruction  must  be  ac- 
companied by  as  much  of  the  evidence  as  is  nec- 
essary to  show  the  materiality  of  the  instruc- 
tion, but  it  is  not  necessary  to  set  out  all  the 
evidence.— Phoenix  Mut.  Life  Ins.  Co.  t.  Rad- 
din, 120  U.  S.  183,  7  5.  Ct  500,  30  L.  Ed.  644 : 
New  York,  L.  E.  &  W.  R.  Co.  v.  Madison,  123 
U.  S.  524,  8  S.  Ct.  246,  31  L.  Ed.  258. 

^=9702.  —  Necessity    of    setting    fortli 
entire  diarse. 

See  3  Cent  Dig.  App.  ft  B.  S9  2936-2988. 

A  claim  of  error  on  the  part  of  the  trial 
court,  in  that  certain  instructions  set  out  in  the 
record  were  not  sufficient,  and  should  have  been 
more  fully  explained  to  the  jury,  will  not  be  con- 
sidered on  appeal,  where  the  record  does  not 
purport  to  contain  all  the  instructions  given; 
and  it  will  be  assumed  that,  if  others  were 
needed,  they  were  given,  especially  as  it  is  the 
duty  of  a  party  who  thinks  an  instruction  in- 
sufficient to  request  additional  instruction. — Ben- 
nett V.  Harkrader,  158  U.  S.  441,  15  S.  Ct  863, 
39  L.  Ed.  1046. 

^=9704.  Verdict,  flndingSf  or  decision. 

See  3  Cent  Dig.  App.  &  E.  |8  2900.   2939-2941;    48 
Cent.  Dig.  Tresp.  |  161. 

Where  an  action  of  law  is  tried  by  a  cir- 
cuit court  without  a  jury,  and  the  tacts  on 
which,  on  a  writ  of  error,  the  plaintiff  in  error 
seeks  to  raise  a  question  of  law  are  not  admitted 
in  the  pleadings  or  specially  found  by  the  court. 
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and  there  is  a  geoeral  finding  for  the  defendant 
in  error  on  the  cause  of  action  which  inyolves 
such  question  of  law,  and  there  is  no  exception 
by  the  plaintiff  in  error  to  any  ruling  of  the 
coart  in  regard  to  such  question,  the  supreme 
court  can  make  no  adjudication  in  regard  to  it. 
—Otoe  County  v.  Baldwin,  111  U.  S.  1,  4  S.  Ct. 
265,  28  Ll  Ed.  331. 

^=»711*   Qveations    in    intermediate 
conrti. 

See  3  Cent.  Dig.  App.  A  B.  fi  2950;    SI  Gent  Dig. 
J.  P.  J  763. 

Contentions  which  the  record  does  not  show 
to  have  been  presented,  directly  or  indirectly,  to 
the  trial  court,  by  way  of  pleading  or  otherwise, 
before  final  judgment,  and  which  were  not  made 
the  subject  of  complaint  in  the  motion  for  a 
new  trial,  and  which  were  evidently  regarded 
by  the  Supreme  Court  of  the  territory,  on  writ 
of  error,  as  an  afterthought,  and  not  open  under 
the  state  of  the  record,  cannot  be  considered  by 
the  federal  Supreme  Court  on  an  appeal  from 
the  Supreme  Court  of  the  territory.  Judgment 
(1906)  85  P.  259.  16  Okl.  131,  affirmed.— South- 
em  Pine  Lumber  Co.  v.  Ward.  28  S.  Ot  239, 
208  U.  S.  126,  52  L.  Ed.  420. 

(L)  MATTERS  NOT  APPARENT  OP 
RECORD. 

^^712.   Matters  not  inolnded  or  al&own 
In  general. 

See  8  Cent.  Dig.  App.  &  B.  88  2961-2954. 

A  Question  of  estoppel  by  judgment  can- 
not be  considered  in  the  absence  of  the  record 
on  which  such  estoppel  is  predicated.  Judg- 
ment, United  Land  Ass'n  v.  Pacific  Imp.  Co. 
(1902)  60  P.  1064,  139  Cal.  370.  aflirmed.- 
United  Land  Ass'n  v.  Abrahams,  28  S.  Ct.  569, 
208  U.  S.  614,  52  L.  Ed.  645. 

On  appeal  in  an  action  involving  title  to 
realty,  a  deed  introduced  in  evidence  below, 
but  not  appearing  in  the  record,  or  having 
its  contents  shown  therein,  cannot  be  consid- 
ered as  having  any  bearing  on  the  case. — Id. 

^^97 14.   Matters     appearing     otl&erwUe 
than  by  record. 

Sm  8  Cent.  Dig.  App.  A  B.  69  2958-296S. 

The  case  settled  by  the  circuit  court  for 
the  hearing  of  a  motion  for  a  new  trial  and  in 
arrest  of  judgment,  in  a  prosecution  for  embez- 
zlement, is  no  part  of  the  record  on  error  to 
the  supreme  court^  and  errors  in  law  therein 
Bet  forth,  though  in  the  form  of  a  bill  of  ex- 
ceptions, where  the  conviction  was  had  prior  to 
the  passage  of  Judiciary  Act  Cong.  March  3, 
1891,  c.  517,  cannot  be  considered  by  the  su- 
preme court,  since  on  a  writ  of  error  no  error 
in  law  can  be  reviewed  which  does  not  appear 
upon  the  record,  or  by  bill  of  exceptions  made 
part  of  the  record,  and  since,  before  the  passage 
of  said  act,  the  law  did  not  provide  for  or  per- 
mit a  bill  of  exceptions  in  such  a  case. — Claassen 
V.  United  Sutes,  142  U.  S.  140,  12  S.  Ct.  169, 
35  L.  Ed.  966. 

A  state  appellate  court  i«  not  required,  on 
a  writ  of  error,  to  examine  a  transcript  of  the 
record  of  a  federal  circuit  court,  which  was  no 
part  of  the  record  in  the  trial  court,  for  the 
purpose  of  showing  that  the  cause  was  in  fact 
removed  to  the  federal  court  before  the  trial. 
Kanouse  v.  Martin,  56  U.  S.  (15  How.)  198,  14 
L.  Ed.  660,  distinguished.— Pennsylvania  Co.  v. 
Bender,  148  U.  S.  255,  13  S.  Ct.  591,  37  L.  Ed. 
441. 

Stipulations  of  counsel  as  to  ther  evidence 
bearing  on  a  finding  of  fact  by  the  court,  in  a 
case  in  which  a  jury  is  waived  in  writing,  can- 
not be  considered  on  appeal.  Spring- Works  Co. 
V.  Spalding.  116  U.  S.  541,  6  S.  Ct  498,  29  L. 


Ed.  720,  foUowed.— Ft.  Worth  City  Co.  v.  Smith 
Bridge  Co.,  151  U.  S.  294,  14  S.  Ct  339,  38  L. 
Ed.  167. 

Defects  in  a  record  cannot  be  supplied  by 
reference  to  a  transcript  of  the  record  in  a 
case  pending  in  another  court.— State  of  South 
Carolina  v.  Wesley,  155  U.  S.  542,  15  S.  Ot 
230,  39  L,  Ed.  254. 

To  sustain. the  appellate  jurisdiction,  the 
bill  need  not  expressly  show  the  jurisdictional 
amount,  but  that  fact  may  be  made  to  appear 
by  stipulation  or  afDdavit  in  the  appellate  court 
Such  a  stipulation,  however,  is  not  controlling, 
but  may  be  considered  in  connection  with  other 
circumstances.— United  States  v.  Trans-Mis- 
souri Freight  Ass'n,  17  S.  Ct  540,  166  U.  S. 
290.  41  Lr.  Ed.  1007.  reversing  decree  58  F.  58,  7 
C.  O.  A.  15,  24  L.  k  A.  73. 

Statements  by  the  court  in  his  charge  which 
refer  to  evidence  which  does  not  appear  in  a 
bill  of  exceptions  not  purporting  to  contain  all 
the  evidence,  when  not  excepted  to  nor  correct- 
ed by  counsel,  will  be  taken  as  supplementing 
the  evidence  in  the  record.  Judgment  Sharpe 
V.  United  States.  112  F.  893,  50  C.  C.  A.  597, 
57  L.  R.  A.  932,  affirmed.— Sharp  v.  United 
States,  24  S.  Ct  114,  191  U.  S.  341.  48  Lu  Ed. 
211. 

Carrier* cannot  claim  that  allowance  of  at- 
torney's fee  to  a  shipper  in  action  under  Act 
Feb.  4.  1887,  t  10,  as  amended  by  Act  June 
29,  1906,  §  5,  to  recover  damages  awarded  by 
the  Interstate  Commerce  Commission,  is  exces- 
sive where  based  on  a  transcript  of  tiie  pro- 
ceedings and  statement  by  counsel  not  a  part 
of  the  record,  and  where  carrier  only  filed  ex- 
ception to  any  fee.— Meeker  v.  Lehigh  Valley 
R.  Co.,  35  S.  Ct.  328.  236  U.  S.  412,  59  L. 
Ed.  644,  reversing  judgment  Lehigh  Val.  R.  Co. 
V.  Meeker,  211  F.  785,  128  C.  C.  A.  311. 

^=:>715.  Evidence    relatins    to    queatioa 
iiiTolTed. 

See  3  Cent  Dig.  App.  A  B.  ||  2964.  2965.  8278;  42 
Cent.  Dig.  Refer.  S  223. 

Where,  after  rendition  of  a  judgment  sought 
to  be  reversed,  it  has  been  compromised,  evidence 
outside  the  record  may  be  admitted  to  prove  the 
compromise.— Dakota  County  v.  Glidden,  113  U. 
S.  222,  5  S.  Ct  428,  28  L.  Ed.  981. 

A  release  of  errors,  not  being  in  the  tran- 
script, may  be  brought  before  the  court  as  evi- 
dence dehors  the  record.--'Elwell  v.  Fosdick,  134 
U.  S.  500,  10  S.  Ct  598,  33  L.  Ed.  998. 

On  appeal  by  certain  second  mortgage  bond- 
holders &om  a  decree  and  sale  of  the  property 
under  the  first  mortgage,  a  release  of  error  bj 
their  trustee,  at  the  instance  of  the  majority  of 
them,  may  be  introduced  by  evidence  dehors  the 
record,  if  not  in  the  transcript,  for  the  purpose 
of  barring  the  right  of  the  appellants  to  appeal — 
Id. 

^=»717,  Opinion  of  lower  oonrt. 

See  3  Cent  Dig.  App.  ft  EL  |  2967. 

The  supreme  court  cannot  act  upon  a  state- 
ment found  in  the  opinion  of  the  lower  court  as 
to  a  fact  necessary  to  support  the  claim,  which 
is  not  found  in  claimant's  petition. — Johnson  v. 
United  States,  160  U.  S.  546,  16  S.  Ct  377,  40 
L.  Ed.  529. 

Failure  of  the  Circuit  Court  of  Appeals  to 
make  and  file  findings  of  fact  and  conclusions 
of  law,  as  required  by  General  Order  in  Bank- 
ruptcy 36,  cl.  3,  when  an  appeal  to  the  federal 
Supreme  Court  is  desired,  cannot  be  supplied 
by  reference  to  the  opinion  of  the  Circuit  Court 
or  Appeals.— (1907)  Chapman  v.  Bowen,  28  S. 
Ct.  32,  207  U.  S.  89,  52  L.  Ed.  116.  dismissing 
appeal  (1906)  In  re  McCoy,  150  F.  106,  80  C.  C. 
A.  60. 
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XI.  ASSIGNMEHT   OF   ERBOB8. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  <e=»1129. 

^=:>710.   Necessity. 

See  3  Cent  Dig.  App.  A  B.  8S  2968-2982,  8490;  13 
Cent.  Dig.  Costs,  |  814;  16  Cent  Dig.  Debt,  Action 
of,  S  60. 

An  error  which  has  not  been  assigned  will  not 
be  reviewed. — Camden  v.  Stuart,  144  U.  S.  104, 
12  S.  Ct.  585,  36  L.  Ed.  363. 

The  admission  of  evidence  is  not  ground  for 
the  reversal  of  a  judgment  of  the  state  appellate 
court,  when  it  is  not  assigned  as  error.— Murray 
V.  State  of  Louisiana,  163  U.  S.  101,  16  S.  Ct 
900,  41  L.  Ed.  87. 

An  assignment  of  error  is  not  necessary  to 
give  the  court,  on  appeal,  authority  to  notice 
a  plain  error.  Decree  81  F.  544,  26  C.  C.  A. 
499,  reversed. — United  States  v.  Tennessee  & 
C.  R.  Co.,  20  S.  Ct  370,  176  U.  S.  242,  44  L. 
Ed.  452. 

The  option  reserved  under  Supreme  Court 
rules  21  and  35,  of  examining  the  transcript  of 
record  on  writ  of  error  or  appeal,  in  order  that 
the  court  may  be  advised  as  to  whether  there 
has  occurred  any  **plain  error"  which  obvious- 
ly demands  correction  will  be  exercised  where 
the  defendants  in  error  have  made  no  objection 
to  the  failure  to  assign  error,  under  Rev.  St.  U. 
S.  $§  997,  1012  (U.  S.  Comp.  St  1901,  pp.  712, 
716),  but  have  submitted  the  case  upon  the 
specifications  of  error  in  the  brief  of  the  plain- 
tiflFs  in  error.— Columbia  Heights  Realty  Co.  v. 
Rudolph,  30  S.  Ct  581,  217  U.  S.  547,  54  L. 
Ed.  877,  10  Ann.  Cas.  854,  affirming  judgment 
Columbia  Heights  Realty  Co.  v.  MacFarland 
(1908)  31  App.  D.  C.  112. 

Objections  not  assigned  as  error  cannot  be 
reviewed.— Wood  v,  A.  Wilbert*s  Sons  Shingle  & 
Lumber  Co.,  33  S.  Ct  125,  226  U.  S.  384,  57  L. 
Ed.  264. 

The  question  of  the  operation  of  federal  Em- 
ployers'  Liability  Act  April  22,  1908,  as  amend- 
ed by  Act  April  5,  1910,  on  the  doctrine  of  as- 
sumption of  risk,  held  not  to  arise  on  the  record, 
where  there  was  nothing  in  the  excepted  portion 
of  the  charge  relevant  to  doctrine  of  assumption 
of  risk,  and  this  question  was  not  presented  by 
any  request  to  charge,  or  raised  on  motion  for 
new  trial,  or  referred  to  in  the  assignments  of 
error.— Southern  Ry.  Co.  v.  Gadd,  34  S.  Ct  696, 
233  U.  S.  572.  58  L.  liM.  1099,  affirming  judg- 
ment 207  F.  277,  125  C.  C.  A.  21. 

Failure  to  plead  or  prove  that  plaintiff,  in 
an  action  under  Safety  Appliance  Acts  and  the 
Employers*  Liability  Act,  was  employed  in  in- 
terstate commerce  when  injured,  is  not  a  "plain 
error"  which  the  federal  Supreme  Court  will  no- 
tice on  writ  of  error  under  Rule  21,  par.  4  (32 
Sup.  Ct  x),  although  not  assigned. — San  Antonio 
&  A.  P.  Ry.  Co.  V.  Wagner,  36  S.  Ct.  626,  241 
U.  S.  476,  60  L.  Ed.  1110,  affirming  judgment 
(Tex.  Civ.  App.)  166  S.  W.  24. 

^=»7ZZ»  Form  and  reqnisites  in  seaeraL 

See  3  Cent  Dig.  App.  ft  B.  {|  2990-2996. 

Practice  of  filing  large  number  of  assign- 
ments of  error  will  not  be  approved. — Ontral  Ver- 
mont R.  Co.  V.  White.  35  S.  Ct.  865,  238  U.  S. 
507,  59  L.  Ed.  1433,  affirming  judgment  White  v. 
Central  Vermont  R.  Co.,  89  A.  618,  87  Vt  330. 

^=»723.   Speoifloation  of  errors. 
See  8  Cent  Dig.  App.  ft  B.  (|  2997-8027. 


^—  Condvot  of  trial. 

See  8  Cent  Dig.  App.  ft  B.  U  2998,  3010-3024. 

Assignments  that  the  court  erred  in  overrul- 
ing a  demurrer  to  evidence,  where  it  is  not  speci- 
fied wherein  the  evidence  was  improper  or  irrele- 
vant are  too  general.— Van  Stone  v.  Stillwell  & 


Bierce  Mfg.  Co.,  142  V.  S.  128,  12  S.  Ct  181. 
35  L.  Ed.  961. 

^:»728.  — —  Rulings  as  to  eTidence* 

See  8  Cent  Dig.  App.  ft  B.  SI  3010-3012. 

In  an  action  to  enforce  a  mechanic*s  lien  for 
the  construction  of  a  mill  pursuant  to  a  contract 
alleged,  the  answer  admitted  the  contract,  but 
denied  every  other  allegation  of  the  petition,  and 
claimed  damages  for  failure  to  complete  the  mill 
within  the  time  specified  in  the  contract,  and  a 
replication  was  filed.  Held,  that  an  assignment 
on  behalf  of  defendant  that  the  court  erred  in 
admitting  any  evidence  was  too  general. — ^Van 
Stone  V.  Stillwell  &  Bierce  Mfg.  Co.,  142  U.  S, 
128,  12  S.  Ct  181,  35  L.  Ed.  981. 

^=»720.    — —    Siibmissioii    of    issues    or 
questions  to  jury. 

See  8  Cent.  Dig.  App.  ft  B.  |8  2998,  3013. 

An  assignment  that  the  court  erred  in  sub- 
mitting the  case  to  the  jury  and  entering  judg- 
ment on  the  verjdict  is  too  vague.— Van  Stone  v. 
iStiUwell  &  Bierce  Mfg.  Co.,  142  U.  S.  128,  12 
S.  Ct  181,  35  L.  Ed.  961. 

^s»730.  —  InstrnotioBS. 

See  3  Cent  Dig.  App.  ft  B.  88  8013-9016. 

In  an  action  for  wrongful  death  under  How. 
St  Mich.  SS  3391,  3392,  which,  as  construed  by 
the  state  courts,  give*a  right  of  action  only  when 
decedent  leaves  some  one  dependent  on  him  for 
support,  an  assignment  of  error,  based  on  a  re- 
fusal to  charge  generally  that  under  the  evi- 
dence there  was  no  right  of  recovery,  is  not 
sufficiently  specific,  under  Sup.  Ct  Rule  21,  to 
raise  the  question  whether  there  was  sufficient 
evidence  that  deceased  left  any  one  dependent  on 
him,  as  required  by  the  statute.— Grand  Trunk 
Ry.  Co.  of  Canada  v.  Ives,  144  U.  S.  408,  12 
S.  Ct  679,  36  L.  Ed.  485,  affirming  judgment 
Ives  V.  Grand  Trunk  R.  Co.  (C.  C.)  35  F.  176. 

An  assignment  that  the  court  erred  in 
"adopting  the  theory  announced  throughout  the 
instructions,''  that  the  transaction  in  question 
"could  not  amount  to  a  mortgage  unless  there 
was  a  persoual  liability  on  the  part  of  the  de- 
fendant," is  too  general.— Bogk  v.  Gassert,  149 
U.  S.  17,  13  S.  Ct  738,  37  L.  Ed.  "631,  affirminir 
judgment  Gassert  v.  Bogk,  19  P.  281,  7  Mont. 
585. 

^=s>731«  _  Verdict,   flndincs,   or   deei* 
sion. 

See  3  Cent  Dig.  App.  ft  B.  88  3017-3021. 

Under  Sup.  Ct  Rule  21  (3  Sup.  Ct  xii),  re- 
quiring an  assignment  of  errors  to  "set  out  sepa- 
rately and  particularly  each  error,"  merely  as- 
serting the  nonexistence  of  any  evidence  of  a 
certain  fact  which  is  necessary  to  support  the 
judgment  is  insufficient— Grand  Trunk  Ry.  Co. 
of  Canada  v.  Ives,  144  U.  S.  408,  12  S.  Ct. 
679,  36  L.  Ed.  485,  affirming  judgment  Ives  v.- 
Grand  Trunk  R.  Co.  (C.  C.)  35  F.  176. 


— —  ProoeedinsB      after      Jads* 
ment. 

Bee  8  Cent  Dig.  App.  ft  B.  8  2997:    13  Cent  Dig. 
Costs,  8  814. 

On  writ  of  error  to  a  federal  circuit  court  to 
review  a  judgment  dismissing  an  appeal  from  one 
state  court  to  another  in  condemnation  proceed- 
ings, where  the  error  assigned  is  that  "the  court 
below  sustained  the  motion  to  dismiss  solely  up- 
on the  ground  that  the  appeal  had  not  been  taken 
within  the  statutory  time  of  60  days  after  the  as- 
sessment, deciding  that  the  time  commenced  to 
run  from  the  day  when  the  commissioners  met 
and  viewed  the  land,  and  not  from  the  date  of 
the  return  of  their  assessment^"  such  assignment 
will  be  held  sufficient.— Clinton  v.  Missouri  Pac 
Ry.  Co.,  122  U.  S.  469,  7  S.  Ct  1268,  30  L.  Ed. 
1214. 


(Sap.Ct.Dig.~Page  121] 


APPEAL  AND  ERROR,  XI-XIII 


^c»781 


^=>745.  FiUns  and  annexins  to  reoord. 

See  3  Cent  Dig.  App.  ft  E.  5!  8039.  3042. 

A  failure  to  annex  to  or  return  with  a  writ 
of  error  an  assignment  of  errors,  as  required  by 
Rev.  St.  §  ©97.  is  not  ground  for  dismissal  for 
want  of  jurisdiction.  It  may  be  subsequently 
filed  in  accordance  with  rule  21,  par.  4.— Inde- 
pendent School  Dist.  V.  Hall.  106  U.  S.  428,  1  S. 
Ct.  417.  27  L.  Ed.  237 ;  Gumbel  v.  Pitkin,  113  U. 
S,  545,  5  S.  Ct.  616,  28  L.  Ed.  1128. 

^=>753.   Elleot  of  failure  to  make  or  file. 
See  3  Cent  Dig.  App.  ft  B.  H  8086-3089. 

Where  no  assignment  of  error  is  filed,  a 
judgment  will  be  affirmed  unless  fundamental  er- 
'^r  appears  on  the  face  of  the  record. — Stevenson 
V.  Barbour,  140  U.  S.  48,  11  S.  Ct.  690,  35  L. 
Ed.  338. 

A  writ  of  error  will  be  dismissed  when  there 
is  no  assignment  of  errors,  as  required  by  Kev. 
St.  I  997,  no  ^'specification  of  the  errors  relied 
upon,"  as  required  by  rule  21  of  the  supreme 
court  (3  Sup.  Ct  xii),  and  when  there  appears 
no  **p]ain  error  not  assigned  or  specified." — 
Rowe  V.  Phelps,  152  U.  S.  87,  14  S.  Ct.  632,  38 
L.  Ed.  365. 

An  appeal  will  not  be  dismissed  for  want  of 
an  assignment  of  errors,'  as  the  court,  under  rule 
21,  par.  4,  may,  at  its  option,  notice  a  plain  er- 
ror not  assigned.— United  States  v.  Pena,  20  S. 
Ct  165.  175  U.  S.  500,  44  L.  Ed.  251. 


^=9763.   Additional       or       snpplemental 
briefs. 

See  8  Cent  Dig.  App.  ft  B.  5  3098. 

Where  the  question  of  citizenship  and  a  plea 
to  the  jurisdiction  were  submitted  in  the  circuit 
court,  but  no  error  was  assigned  on  the  ruling 
thereon,  and  the  question  was  not  argued  before 
the  supreme  court,  that  court,  on  its  own  mo- 
tion, will  grant  leave  to  counsel  to  tile  printed 
briefs  on  this  point. — Pennsylvania  R.  Co.  v. 
St  Louis,  A.  &  T.  H.  U.  Co..  116  V.  S.  472,  6 
S.  Ct  644,  29  L.  Ed.  696. 

^=>767,   Strikij&K  ont. 

See  3  Cent  Dig.  App.  ft  B.  |  3102. 

Where  a  brief  contains  scandalous  matter 
affecting  the  moral  character  of  individuals, 
whoUy  aside  from  the  issues  in  the  case,  it  will 
be  stricken  from  the  files  when  the  case  is  for 
any  reason  dismissed.— Green  v.  Elbert,  137  U. 
S.  615, 11  S.  Ct  188,  34  L.  Ed.  792. 

CounseFs  brief  will  be  stricken  from  the  files 
when  full  of  unwarranted  and  impertinent  ex- 
pressions as  to  opposing  counsel.— Supreme 
Council  of  the  Royal  Arcanum  v.  Green,  35  S.  Ct 
724,  237  U.  S.  531,  59  L.  Ed.  1089,  L.  R.  A. 
1V16A,  771,  reversing  decrees  Green  v.  Supreme 
Council  of  Royal  Arcanum,  129  N.  Y.  S.  791, 144 
App.  Div.  761,  and  Id.,  100  N.  E.  411,  206  N. 
Y.  591. 

d=>769.   Failure  to  file  or  serre  or  to  file 
or  serve  in  time. 

See  3  Cent  Dig.  App.  ft  B.  S|  8104-3U0. 

^»773.  .i^^  Dismissal  or  affirmanoe   or 
reversal. 

See  3  Cent  Dig.  App.  ft  E.  IS  3104,  8108-3110. 

Where  no  assignment  of  error  accompanies 
the  transcript  of  record  on  appeal,  and  there  is 
no  specification  of  error  relied  on  in  appellant's 
brief,  and  the  record  presents  no  question  of  law 
calling  for  review,  the  judgment  will  be  affirmed. 
32  Fed.  66,  affirmed.—Stevenson  v.  Barbour,  140 
U.  S.  48,  11  S.  Ct.  690,  35  L.  Ed.  338. 


XIII.  DISMISSAL,  WITHDRAWAL,  OB 
ABANDONMENT. 

Compromise  pending  appeal,  dismissal,  see  Com- 
promise and  Settlement,  ^=»17. 

Dismissal  of  writ  of  error  from  United  States 
Supreme  Court,  see  Courts,  ^=>397. 

Mandamus  to  compel  reinstatement,  see  Manda- 

.  mus,  ^=>57. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  <®=>1131. 

Review  of  decision  of  Board  of  General  Apprais- 
ers, see  Customs  Duties,  ^=>85. 

^=9777.  Dismissal  on  consent. 

See  3  Cent  Dig.  App.  ft  B.  §  3120. 

Where  parties  compromise  a  suit,  and  stip- 
ulate that  plaintiff  in  «rror  shall  dismiss  it, 
the  court  will  dismiss  unl^s  cause  to  the  con- 
trary be  shown. — Addington  v.  Burke,  125  U.  S. 
693,  8  S.  Ct.  1391,  31  U  Ed.  853. 

^=s>779.  Oronnds  for  dismissal. 

See  2  Cent.  Dig.  App.  ft  B.   {  47;    8  CenL  Dig. 
App..  ft  B.  99  2776-2790,  3121-3136,  4383,  4384. 

^=:»781.  — —  Want     of     aotnal     eontro- 
Tersy. 

See  2  Cent.  Dig.  App.  ft  B.  99  68-80;    8  Cent.  Dig. 
\pp.  ft  E.  9  3122. 

The  circuit  court  ordered  that  a  Chinese 
woman  be  returned  to  China,  and.  pending  the 
execution  of  the  order,  she  was  placed  in  jail. 
Heldj  that  a  writ  of  error  to  review  an  order 
denying  an  application  for  bail  on  behalf  of  the 
woman  would  be  dismissed,  where  it  appeared 
that  after  such  order  bf  denial  was  made,  and 
before  the  filing  and  issuance  of  the  writ,  the 
original  order  was  executed. — Cheong  Ah  Moy 
V.  United  States,  113  U.  S.  216,  5  S.  Ct.  431, 
28  L.  Ed.  983. 

Where,  pending  proceedings  in  error,  the 
same  person,  by  means  of  purchase,  has  succeed- 
ed to  the  interests  of  both  plaintiff  and  de- 
fendant, the  writ  of  error  should  be  dismissed, 
although  some  third  person  is  interested  in  the 
question  of  costs. — East  Tennessee,  V.  &  G.  R. 
Co.  V.  Southern  Tel.  Co.,  125  U.  S.  695,  8  S. 
Ct.  1391,  31  L.  Ed.  853. 

After  the  suing  out  of  a  writ  of  error  to 
a  judgment  declaring  assessments  against  a 
railroad  company  valid,  the  assessments  were, 
under  an  act  of  the  legislature,  readjusted 
and  reduced,  and  thus  paid  by  the  company. 
No  steps  had  been  taken  to  collect  the  assess- 
ments, and  proceedings  to  enforce  them  could 
not  have  been  resorted  to  for  several  months 
after  payment  was  in  fact  made.  Held,  that 
the  payment  was  voluntary,  and  the  writ  of 
error  should  be  dismissed  on  the  ground  that 
there  was  no  actual  controversy. — Little  v.  Bow- 
ers, 134  U.  S.  547,  10  S.  Ct.  620,  33  L.  Ed. 
1016. 

An  appeal  from  a  dismissal  of  a  bill  to  re- 
strain the  selling  of  certain  property  on  account 
of  certain  assessments,  and  to  cancel  and  annul 
certain  tax-lien  certificates,  will  be  dismissed 
without  costs  to  either  party  where  it  appears 
that  such  assessments  and  lien  cercificates  nave, 
pending  the  appeal,  been  quashed  and  annulled 
at  law  by  the  court  appealed  from,  and  that 
the  only  question  remaming  is  the  disposition 
of  costs. — Washington  Market  Co.  v.  District 
of  Columbia,  137  U.  S.  62,  11  S.  Ct.  4,  34  L. 
Ed.  572. 

When  a  bill  to  enjoin  a  state  officer  from 
collecting  taxes  on  the  ground  that  the  act  im- 
posing them  is  unconstitutional  is  dismissed, 
and  an  appeal  is  taken,  the  collection  of  the 
taxes  pending  the  appeal  leaves  nothing  for 
review,  and  requires  the  dismissal  thereof;  and 
it  is  immaterial  that)  the  taxes  are  paid  under 
protest,  upon  the  compulsion  of  writs,  and  that 
the  party  paying  them  declares  his  intention  to 
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sue  for  their  recovery.— Singer  Mfg.  Co.  ▼. 
Wright,  141  U.  S.  696,  12  S.  Ct.  103,  35  L.  Ed. 
906. 

An  appeal  from  a  decree  dismissing  a  bill 
the  whole  object  of  which  was  to  secure  a  right 
to  vote  at  an  election  of  delegates  to  a  state 
constitutional  convention  will  be  dismissed  if, 
before  the  appeal  was  taken,  the  date  fixed  for 
the  election  had  passed,  and,  before  the  entry 
of  the  appeal,  the  convention  had  assembled. — 
Mills  V.  Green.  159  U.  S.  651.  40  L.  £d.  293, 
16  S.  Ct.  132. 

Where  a  bill  seeks  to  dissolve  an  association 
alleged  to  be  illegal,  and  to  restrain  the  parties 
to  it  from  continuing  in  or  entering  into  any 
similar  agreement,  the  dissolution  of  such  as- 
sociation, after  a  decree  dismissing  the  bill, 
does  not  oust  the  jurisdiction  of  an  appellate 
court.— United  States  v.  Trans-Missouri  Freight 
Ass*n.  17  S.  Ct.  540,  166  U.  S.  290,  41  L.  Ed. 
1007,  reversing  decree  58  F.  58,  7  0.  C.  A.  15, 
24  L.  R.  A.  73. 

An  appeal  from  a  judgment  awarding  a 
mandamus  commanding  oflGicers  to  sign  and  ex- 
ecute bonds  and  deliver  them  for  sale  will  be 
dismissed  where,  in  obedience  to  the  writ,  the 
bonds  have  been  executed  and  sold,  and  the 
proceeds  applied  to  the  intended  use,  and  the 
defendants  have  gone  out  of  office.— Codlin  v. 
Kohlhausen,  21  S.  Ct.  5^,  181  U.  S.  151,  45 
L.  Ed.  793,  dismissing  appeal  Same  v.  Kohl- 
housen,  58  P.  499,  9  N.  M.  565. 

A  writ  of  error  to  review  the  judgment  of 
a  state  court  in  an  action  for  usurpation  of 

5ublic  office,  instituted  under  Shannon's  Code 
*enn.  1896,  §  5165  et  seq.,  on  the  relation  of 
persons  superseded  therein  by  a  legislative  act 
challenged  as  unconstitutional,  will  be  dismiss- 
ed, where  the  terms  of  office  of  all  the  parties 
to  the  suit,  both  relators  and-  defendants,  have 
expired.  Writ  of  error,  State  v.  Maloney,  65 
S.  W.  871,  108  Tenn.  82.  dismissed.— State 
of  Tennessee  v.  Condon,  23  S.  Ct  579,  189  U. 
S.  64.  47  L.  Ed.  709. 

A  writ  of  error  to  review  a  judgment  of  a 
state  court  refusing  to  cancel  the  revocation  of 
a  permit  to  do  business  in  the  state,  granted, 
renewable  annually,  to  a  foreign  insurance  com- 
pany, must  be  dismissed,  where  the  permit  it- 
self has  become  of  no  effect  by  the  lapse  of  one 
year  since  it  was  granted.  Writ  of  error  to  re- 
view judgment,  Prewitt  v.  Security  Mut.  Life 
Ins.  Co.,  83  S.  W.  611,  26  Ky.  Law  Rep.  1239. 
119  Ky.  321.  1  L.  R.  A.  (N.  S.)  1019,  115 
Am.  St.  Rep.  264,  dismissed.— Security  Mut. 
Life  Ins.  Co.  v.  Prewitt,  26  S.  Ct.  314,  200  U. 
S.  446,  5a  L.  Ed.  545 ;  Travelers'  Ins.  Co.  v. 
Same,  26  S.  Ct.  316,  200  U.  S.  450,  50  L.  Ed. 
549. 

A  writ  of  error  to  review  a  decree  of  a 
state  court  refusing  to  require  a  state  official, 
when  certifying  the  names  of  nominees  for 
Congress  to  the  clerks  of  the  various  county 
courts,  to  proceed  under  the  Kentucky  congres- 
sional apportionment  act  (Act  April  15,  1882), 
rather  than  under  Act  March  12,  1900,  whidi 
is  attacked  as  invalid,  must  be  dismissed  as 
presenting  a  moot  case,  where  the  election  to  be 
affected  by  the  decree  has  long  since  been  held, 
and  the  persons  elected  have  been  admitted  to 
their  respective  seats,  and  their  successors 
elected  according  to  the  same  scheme  of  appor- 
tionment—Richardson V.  McChesney,  31  S.  Ct 
43,  218  U.  S.  487,  54  L.  Ed.  1121. 

An  appeal  from  a  decree  dismissing  a  suit 
to  enjoin  the  enforcement  of  an  order  of  the 
Interstate  Commerce  Commission  requiring  a 
carrier  to  desist  from  granting  a  shipper  an  al- 
leged undue  preference  over  his  competitors  will 
not  be  dismissed  as  presenting  merely  a  moot 
case  because  the  time  during  which  such  order 
was  by  its  express  terms  to  continue  in  force  has 
expired. — Southern  Pac.  Terminal  Co.  v.  Inter- 
state Commerce  Commission,  31  S.  Ct.  279. 
219  U.  S.  498,  65  L.  Ed.  310. 


The  lapse  of  more  than  two  years  since  an 
order  of  the  Interstate  Commerce  Commission 
setting  aside  new  rates  and  restoring  old  ones 
on  the  theory  of  a  supposed  equitable  estoppel 
became  effective  does  not  require  that  an  appeal 
from  a  decree  of  a  Federal  Circuit  Court,  refus- 
ing to  enjoin  the  enforcement  of  such  order,  be 
dismissed  as  presenting  a  moot  controversy,  es- 
pecially in  view  of  the  possible  liability  for  rep- 
aration to  which  the  carriers  may  be  subject- 
ed if  the  legality  of  the  order  is  not  determined, 
and  the  influence  and  effect  which  the  existence 
of  the  rate  fixed  for  two  years,  if  legal,  will  have 
upon  the  exercise  by  the  carriers  of  their  au- 
thority to  fix  just  and  reasonable  rates  in  the 
future.— (1911)  Southern  Pac.  Co.  v.  Interstate 
Commerce  Commission,  31  S.  Ct.  288,  219  U.  S. 
433,  55  L.  Ed.  283,  reversing  decree  (C.  C. 
1910)  177  F.  963. 

Where  it  appears  on  argument  that  the 
case  has  been  settled  by  the  parties,  so  that 
nothing  remains  but  a  moot  question,  the  ap- 
peal will  be  dismissed.— Buck's  Stove  &  Range 
Co.  V.  American  Federation  of  Labor,  31  S.  Ct 
472,  219  U.  S.  581,  55  L.  Ed.  345. 

Appeal  from  decree  refusing  to  enjoin  con- 
struction of  new  building  by  national  bank 
prosecuted  for  costs  only  will  be  dismissed.— 
11912)  Wingert  v.  First  Nat  Bank.  32  S.  Ct 
391.  223  U.  S.  670,  56*  L.  Ed.  605,  dismissing 
appeal  (1909)  175  F.  739,  99  C.  C.  A.  315. 

The  federal  Supreme  Court  having  declined 
to  consider  the  question  whether  a  combination 
of  steamship  companies  violates  the  Anti-trust 
Act  because  it  has  become  moot  owing  to  the 
existing  European  War,  the  decree  below  which 
is  adverse  fo  the  government  will  be  reversed 
and  the  cause  remanded,  with  directions  to 
dismiss  the  bill  without  prejudice.— United 
States  V.  Hamburg-Amerikanische  Packet-Fahrt- 
Actien  Gesellschaft,  36  S.  Ct  212.  239  U.  S. 
466,  60  L.  Ed.  387,  reversing  decree  Same  v. 
Hamburgh-American  S.  S.  Line  (D.  C.)  216 
F.  971. 

An  .appeal  from  a  federal  District  Court  to 
the  Supreme  Court  on  a  question  of  jurisdiction 
will  not  be  dismissed  as  moot  because,  x>ending' 
the  appeal,  a  state  court  has  dismissed  upon  the 
merits  a  suit  between  the  same  parties  involving- 
the  same  subject-matter.— Male  v.  Atchison,  T. 
&  S,  F.  R.  Co.,  36  S.  Ct  351,  240  U.  S.  97,  60 
L.  Ed.  544. 


—  Want  of  jarUdlotion. 

See  S  Cent  Dig.  App.  ft  B.  U  8123.  8124. 

A  motion  to  dismiss  a  writ  of  error  to  a 
judgment  quashing  a  writ  of  certiorari,  made  on 
the  ground  that  the  proceedings  of  the  justice 
cannot  be  reviewed  except  by  appeal,  is  un- 
tenable, as  it  affects,  not  the  jurisdiction  of 
the  United  States  supreme  court  to  review  the 
judgment  quashing  the. certiorari,  but  rather  the 
correctness  of  that  judgment. — Harris  v.  Barber, 
129  U.  S.  366,  9  S.  Ct  314,  32  L.  Ed.  697, 
affirming  Barber  v.  Harris,  6  Mackey  (D.  O.) 
586. 

When  the  supreme  court  finds  it  unneces- 
sary to  decide  any  federal  question,  and  it  ap- 
{>ears  that  the  state  court  based  its  decision  on  a 
ocal  question,  the  proper  course  is  to  dismiss 
the  writ,  rather  than  affirm  the  judgment — 
Eustis  V.  BoUes,  150  U.  S.  361.  14  S.  Ct  131, 
37  L.  Ed.  nil;  Winter  v.  City  Council  of 
Montgomery,  156  U.  S.  385,  15  S.  Ct  649,  39 
L.  Ed.  460. 

An  appeal  from  a  decree  of  a  territorial 
court,  which  is  for  more  than  the  jurisdictional 
amount,  will  not  be  dismissed  because  the  de- 
cree would  have  been  for  less  than  the  juris- 
dictional amount  if  the  territorial  court  had 
not  erroneously  disregarded  a  remittitur  or  re- 
lease of  part  of  the  recovery;  but  the  decree 
will  be  reviewed  only  to  the  extent  of  affirm- 
ing the  validity  of  the  release  or  remittitur,  and, 
thus    modified,    will    be    affirmed. — Simms    ▼» 
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Simma,  20  S.  Ct.  58,  175  U.  S.  162,  44  L,  Ed. 
115,  modifying  judgment  81  P.  1128,  5  Ariz. 
212. 

A  motion  to  dismiss  an  appeal  from  the 
supreme  court  of  a  territory  on  the  ground  that 
the  amount  in  controversy  is  insufficient  to 
give  jurisdiction  must  be  denied  where  there 
are  affidavits  showing  that  the  land  in  question 
is  of  greater  value  than  $5,000,  while  the  record 
contains  an  order  made  by  the  supreme  court 
of  the  territory  on  the  application  for  appeal, 
stating  that  more  than  that  amount  was  in- 
volved in  the  action.  Decree  52  P.  917.  6 
Okl.  696,  reversed.— Potts  v.  HoUon,  20  S.  Ct. 
654,  177  U.  S.  365,  44  L.  Ed.  808. 

^s»786.  ^—  Proceedings  txiwolouM  or  for 
delay. 

See  S  Cent  Dig.  App.  ft  E.  S  3128. 

The  contention  that  the  proceedings  taken 
onder  Gen.  St  Conn.  §S  3^  3695,  by  a  rail- 
way company  which  is  the  lessee  of  another  rail- 
way, and  the  owner  of  three-fourths  of  its 
stock,  to  condemn  the  outstanding  shared  owned 
by  a  person  who  refuses  to  agree  to  the  terms 
of  purchase,  violate  the  due  process  of  law 
clause  of  Const.  XT.  S.  Amend.  14,  and  impair 
contract  obligations,  is  not  so  frivolous  as  to 
require  the  dismissal  of  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to  a 
state  court.  Judgment,  New  York,  N.  H.  &  H. 
R.  Co.  V.  Offield  (1905)  60  A.  740,  78  Conn.  1, 
affirmed.— Offield  v.  New  York.  N.  H.  &  H.  R. 
Co.,  27  S.  Ct.  72,  203  U.  S.  372.  51  L,  Ed.  231. 

A  decree  of  a  federal  Circuit  Court,  dis- 
missing for  want  of  the  requisite  diversity  of 
citizenship,  a  bill  by  which,  on  the  ground  of 
fraud,  injunctive  relief  against  the  collection 
of  a  judgment  against  a  railway  company  and 
of  a  subsequent  jud^ent  against  the  surety 
on  its  appeal  bond  is  sought  by  such  surety 
and  by  the  person  who  is,  by  contract,  ulti- 
mately liable  to  pay  the  original  judgment,  is 
so  plainly  correct  as  to  require  the  dismissal  of 
an  appeal  to  the  Supreme  Court,  where  such 
decree  is  based  upon  the  proposition  that  such 
railway  company,  although  insolvent,  is  an  in- 
dispensable party,  which  must  be  aligned  with 
the  plaintiffs  for  the  purpose  of  determining 
the  question  of  jurisdiction. — Steele  v.  Culver, 
29  S.  Ct.  9,  211  U.  S.  26,  53  L.  Ed.  74. 

^=>792.  Dismissal  by  eourt  on  its  own 
motioau 
See  S  Cent  Dig.  App.  ft  B.  SS  S137-S141. 

^Cross  appeals  must  be  prosecuted  like  other 
appeals,  and,  where  there  is  no  appearance  of 
counsel  or  security  for  costs  within  the  time  re- 
quired by  law,  will  be  dismissed  by  the  court  of 
its  own  motion. — Hilton  v.  Dickinson,  108  U.  S. 
165,  2  S.  Ct.  424,  27  L.  Ed.  688. 

Where  one  party  to  the  suit  has  sold  out  to 
the  other,  who  is  prosecuting  it  for  his  own 
benefit,  after  failure  to  show  cause  to  the  con- 
trary the  court,  on  its  own  motion,  will  dimiss 
the  suit. — East  Tennessee,  V.  &  G.  R.  Co.  v. 
Southern  Tel.  Co.,  125  U.  S.  695,  8  S.  Ct  1391, 
31  L.  Ed.  853. 

It  is  the  practice  of  the  supreme  court  to 
notice,  sua  sponte,  and  without  a  motion  to  dis- 
miss, the  want  of  proper  parties  for  a  final  de- 
cree,—Estis  V.  Trabue,  128  U.  S.  225,  9  S.  Ct 
58,  32  L.  Ed.  437. 

^=>793.   Diemisaal  without  prejndiee. 

Motion  to  dismiss  writ  of  error  for  want 
of  a  bill  of  exceptions  denied  without  prejudice 
to  right  to  renew,  unless  plaintiff  in  error  with- 
in a  reasonable  time  applies  for  settlement  of 
bill  of  exceptions  by  the  successor  in  office  of 
the  deceased  trial  judge. — Guardian  Assur.  Co. 
of  London  v.  Quintana,  33  S.  Ct  236,  227  U. 
S.  100.  57  L.  Ed.  437. 


^s»794*  Motion  for  dismissal. 

See  3  Cent  Dig.  App.   ft  B.   »  3142-3161 

^=s»796.  —  Parties. 

See  3  Cent.  Dig.  App.  ft  B.  if  3146-3148. 

Upon  appeal  from  a  circuit  court  of  the 
United  States  to  the  supreme  court,  in  a  suit 
for  infringement  of  a  patent,  one  of  several 
appellants,  plaintiffs  below,  cannot  have  the 
appeal  dismissed,  against  the  objection  of  the 
others,  upon  the  ground  that  the  supreme  court 
of  the  state,  in  a  suit  between  the  same  parties, 
has  enjoined  the  appellants  from  making  any 
claim  against  the  appellee  for  use  of  the  pat- 
ented invention.— Marsh  v.  Nichols,  120  U.  S. 
598.  7  S.  Ct  704,  30  I*  .Ed.  794. 

^s»797.  —  Time  for  making. 

Sen  3  Cent  Dig.  App.  ft  B.  SS  3149-8154. 

Laches  cannot  be  urged  against  a  motion  to 
dismiss  a  writ  of  error  on  the  ground  that  there 
is  no  actual  controversy  between  the  parties. —  < 
Little  V.  Bowers,  134  U.  S.  547,  10  S.  Ct  620, 
33  L.  Ed.  1016. 

The  omission  of  one  of  the  adverse  parties 
from  the  supersedeas  bond  does  not  justify  the 
Court  of  Appeals  of  the  District  of  Columbia 
in  dismissing  on  motion  an  appeal  to  that  court, 
where  such  motion  was  not  made  within  the 
time  prescribed  by  a  court  rule  for  moving  to 
dismiss  for  want  of  a  bond,  and  then  was  not 
based  upon  the  defect  in  the  bond,  but  upon  a 
defect  of  parties  to  the  appeal,  which  the  bond 
is  supposed  to  disclose,  but  which  could  not  in 
fact  exist,  because  the  appeal  was  taken  in  open 
court— (1911)  Taylor  v.  Leesnitzer,  31  S.  Ct. 
371,  220  U.  S.  90,  55  L.  Ed.  382,  reversing 
decree  (1908)  31  App.  D.  C.  92. 

A  motion  to  dismiss,  for  want  of  jurisdic- 
tion, an  appeal  to  the  federal  Supreme  Court 
from  a  Circuit  Court  of  Appeals,  is  not  pre- 
mature because  the  record  has  not  been  printed, 
where  the  Supreme  Court  is  advised' as  to  the 
matter  from  a  printed  transcript  of  the  pro- 
ceedings in  the  District  Court.— Lazarus,  Mi- 
chel &  Lazarus  v.  Prentice,  34  S.  Ct  851,  234 
U.  S.  263,  58  L.  Ed.  1305,  dismissing  appeal 
Musica  V.  Prentice,  211  F.  326,  127  C.  C.  A. 
575,  which  affirmed  decree  In  re  A.  Musica  & 
Son,  205  F.  413. 

^S9709.  ..^  Affidavits  and  other  proofs. 

See  3  Cent  Dig.  App.  ft  E.  ifi  8158-3160. 

On  a  writ  of  error  to  the  supreme  court  of 
the  state,  where  the  records  have  not  'been  print- 
ed, this  court  can  look  only  to  the  statements 
of  counsel  as  they  appear  in  the  briefs;  and, 
where  the  assignments  of  error  have  been 
printed  in  defendant's  brief,  and  some  of  such 
assignments  clearly  present  Questions  of  which 
the  federal  court  has  jurisdiction,  motions  to 
dismiss  will  be  denied.-^rane  Iron  Co.  v.' 
Hoagland,  108  U.  S.  5.  1  S.  C^  17,  27  L.  Ed. 
630. 

Where  the  record  on  appeal  to  the  supreme 
court  of  the  United  States  in  a  partition  suit 
does  not  show  affirmatively  that  the  amount  in 
controversy  is  sufficient  to  give  jurisdiction  of 
the  appeal,  affidavits  as  to  the  value  of  the 
land  may  be  read  on  a  motion  to  dismiss  the 
appeal.— Whiteside  v.  Haselton,  110  U.  S.  296, 
4  S.  Ct  1,  28  L.  Ed.  152. 

A  motion  to  vacate,  made  before  the  record 
is  printed,  must  be  accompanied  by  a  state- 
ment of  the  facts  on  which  it  rests,  agreed  to  by 
the  parties,  or  supported  by  printed  copies  of 
so  much  of  the  record  as  will  enable  the  court 
to  act  understand ingly  with  reference  to  the 
transcript  on  file.— The  Colonel  McLeod,  112  U. 
S.  710,  5  S.  Ct.  361,  28  L.  Ed.  825. 

To  get  a  decision  on  a  motion  to  dismiss  a 
writ  of   error  before   printing   the  record,   the 
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motion  papers  must  present  the  case  in  a  way 
that  will  enable  the  court  to  act  understand'' 
ingly  without  referring  to  the  transcript  on 
file.— aty  of  Waterville  v.  Van  Slyke,  115  U.  S. 
290,  6  S.  a.  39,  29  L.  Ed.  406. 

Appellant  will  not  be  permitted,  on  a  mo- 
tion to  dismiss  the  appeal,  to  file  papers  stating 
the  grounds  on  which  the  motion  is  made. — 
United  States  v.  Griffith,  141  U.  S.  212,  11  S. 
Ct.  1005,  35  L.  Ed.  719. 

A  bill  to  declare  a  trust  in  land  waa  dis- 
missed by  the  circuit  court,  and  an  appeal  was 
allowed  on  complainant*s  affidavit  that  the 
property  was  worth'  more  than  $5,000.  After 
the  record  was  filed  in  the  supreme  court,  the 
appellee  moved  the  circuit  court  to  set  aside 
the  order  allowing  the  appeal,  and  filed  numer- 
ous affidavits  that  the  land  was  worth  less 
than  $5,000,  and  upon  this  evidence  the  mo- 
tion was  granted.  Appellant  was  present  at  the 
hearing,  and  made  no  o/bjection  to  the  court's 
'jurisdiction,  and  was  given  leave  to  file  counter 
affidavits.  By  stipulation  these  matters,  in- 
cluding the  affidavits,  were  brought  up  by  a  sup- 
Slemental  record,  and  a  motion  was  made  to 
ismiss  the  appeal.  Held  that,  although  the 
case  had  passed  from  the  circuit  court's  juris- 
diction, and  its  action  was  without  authority, 
yet  the  supreme  court  would  consider  the  ad- 
ditional affidavits  on  the  motion  to  dismiss. — 
Rector  v.  Lipscomb,  141  U.  S.  557,  12  S.  Ct. 
63,  35  L.  Ed.  857. 


—  Hearing  and  determination. 

8^  3  Cent  Dig.  App.  &  E.  §§  3161-3164. 

It  is  not  proper,  on  motion  to  dismiss  an  ap- 
peal from  a  decree  to  decide  whether  or  not  a 
former  decree  was  final,  or  to  decide  what  or^ 
der  or  decrees  'prior  to  the  decree  appealed 
from  could  be  decided  on  such  appeal.— -Hill  v. 
Chicago  &  E.  R.  Co.,  129  U.  S.  170,  9  S.  Ct 
269,  32  L.  Ed.  651. 

mie  validity  of  a  settlement  abd  part  pay- 
ment of  a  judgment,  which  leaves  the  amount 
in  dispute  insufficient  to  sustain  a  writ  of  er- 
ror, cannot  be  contested  by  the  defendant,  so  as 
to  prevent  the  dismissal  of  a  writ  of  error 
which  he  has  taken,  when  it  is  not  questioned 
by  either  of  the  judgment  creditors,  but  is  rati- 
fied by  their  joining  in  a  motion  to  dismiss. — 
Thorp  V.  Bonnifield,  20  S.  Ct  533,  177  U.  S. 
15,  44  li.  Ed.  652. 

The  postponing  of  the  consideration  of  a 
motion  to  dismiss  a  wri^  of  error  until  bearing 
of  the  merits  is  not  a  decision  in  the  affirma- 
tive of  the  question  of  the  power  to  review. — 
Cerecedo  v.  United  States,  36  S.  Ct  3,  239 
U.  S.  1,  60  L.  Ed.  113. 

^=s>802.   Order  of  dismiMal. 

See  3  Cent  Dig.  App.  ft  B.  8S  3167,  3163. 

The  parties  agreed  that  a  writ  of  error 
docketed  in  the  supreme  court  of  the  United 
States  should  be  dismissed,  and  it  was  so  en- 
tered by  the  clerk  in  vacation.  Rule  28  of  the 
supreme  court  provides  that  in  such  a  case  no 
mandate  shall  issue  without  an  order  of  the 
court,  and  in  this  case  no  order  was  made.  Pri- 
or to  the  agreement,  petitioner  purchased  the 
interest  of  two  of  the  parties  in  the  land  in 
controversy.  Held,  that  the  entry  of  dismissal 
should  be  amended  so  as  not  to  prejudice  the 
right  of  the  petitioner. — Woodman  v.  Mission- 
ary Soc.  of  M.  B.  Church,  124  U,  S.  161,  8  S. 
Ct.  416.  31  L.  Ed.  352. 


Aliandonment. 

See  3  Cent  Dig.  App.  ft  B.  19  8174.  S176. 

The  prosecution  of  a  writ  of  error  sued  out 
apparently  on  behalf  of  all  the  defendants  be- 
low will  be  deemed  abandoned  by  those  who 
have  furnished  no  bond  for  costs  and  are  not 
represented  by  counsel,  especially  where  the  bill 
of  exceptions  does  not  contain  the  answers  of 
those  defendants  nor  the  pertinent  evidence  re- 


lating  to  their  case.  Judgment,  Outcalt  v.  Jones 
Nat  Bank  (Neb.)  105  N.  W.  287  modified. 
—Yates  V.  Jones  Nat  Bank,  27  S.  Ct  638,  206 
U.  S.  158,  51  L.  Ed.  1002. 

^»807.  Vacating   order    and   reinstate- 
ment. 

See  3  Cent  Dig.  App.  ft  B.  if  3177-3188. 

Where  a  suit  has  been  dismissed  because 
the  plaintiff  in  error  had  not  shown,  either  from 
the  record  or  from  affidavits,  that  the  sum  in 
dispute  was  sufficient  to  give  the  supreme  court 
jurisdiction,  a  motion  to  reinstate,  supported 
by  affidavits  showing  the  jurisdictional  amount, 
made  more  than  three  months  after  entry  of 
the  order  of  dismissal,  is  too  late. — Johnson  v. 
Wilkins,  118  U.  S.  228,  6  S.  Ct  1048,  30  L. 
Ed.  210. 

Mandamus  lies  to  compel  a  court  to  take 
jurisdiction  upon  appeal  of  a  cause  improperly 
dismissed  by  it.— Ex  parte  Parker,  120  U.  S. 
737,  7  S.  Ct.  767,  30  L.  Ed.  818:  Er  parte 
Parker,  131  U.  S.  221.  9  S.  Ct  708,  J&  U- 
Ed.  123. 

A  motion  to  reinstate  a  case  dismissed  for 
failure  of  the  record  to  show  the  amount  in 
controversy  on  affidavits  as  to  value  will  be 
continued,  with  leave  to  file  further  affidavits, 
where  the  appellee  has  not  had  sufficient  notice, 
and  the  affidavits  of  appellant  are  not  satisfac- 
tory.—Hunt  V.  Blackburn,  127  U.  S.  774,  8  S. 
Ct  1395,  3^  L.  Ed.  323. 

It  is  no  objection  to  the  issuance  of  man- 
damus to  compel  reinstatement  of  an  appeal 
improperly  dismissed  that  the  personnel  of  the 
supreme  court  has  changed  since  the  appeal  was 
dismissed,  though  the  writ  in  such  cases  is 
usually  directed  to  the  judges  by  name.— Ex 
parte  Parker,  131  U.  S.  221,  9  S.  Ct  708,  33 
L.  Ed.  123.  • 

XrV.  DOCKETS,  CALENDARS,  AND 

PROCEEDINGS  PRELIMINART 

TO  HEARING. 

^=:»811.  AdTanoement  of  oavse. 

See  3  Cent  Dig.  App.  ft  B.  IS  3191-3194. 

Rule  32  applies  only  to  cases  which  have 
been  remanded  by  a  circuit  court  to  a  state 
court  or  dismissed,  under  Act  March  3,  1875, 
§  5,  and  a  motion  to  advance  an  appeal  from  a 
decree  on  the  merits,  rendered  after  a  motion 
to  remand  has  been  denied,  will  be  overruled. — 
Call  V.  Palmer,  106  U.  S.  39,  1  S.  Ct  2,  27  L. 
Ed.  61. 

A  case  which  does  not  fall  within  the  provi- 
sions of  rule  32,  or  of  rule  26,  par.  4,  or  of 
Rev.  St  U.  S.  8  949,  for  the  advancement  of 
cases  on  the  docKet,  will  not  be  advanced  mere- 
ly because  of  great  public  importance. — Poin- 
dexter  v.  Greenhow,  109  U.  S.  63,  3  S.  Ct  8, 
27  L.  Ed.  860. 

Cases  in  which  the  revenue  laws  of  a  state 
have  been  enjoined  will  not  be  advanced  on  the 
docket  of  the  supreme  court  of  the  United 
States  on  the  ground  that  **the  operations  of 
the  government  of  the  state  will  be  embarrass- 
ed by  delay,"  except  on  motion  of  the  state  or 
party  claiming  under  such  laws,  and  the  motion 
of  the  opposing  party  to  that  effect,  though  no 
objection  is  made,  will  be  overruled. — Central 
K.  Co.  V.  Bourbon  County,  116  U.  S.  538,  6 
S.  Ct  601,  29  L.  Ed.  725. 

XV.   HEARING    AND    REHEARING. 

^=»818.   Contimtanoe  or  postponement. 

See  3  Cent  Dig.  App.  ft  B.  S  3199. 

In  an  action  against  a  city  on  the  presen- 
tation of  a  stipulation  for  the  dismissal  of  the 
appeal  signed  by  the  city  attorney,  a  board  of 
liquidation  of  the  city  debt,  created  by  legisla- 
tion pending  appeal,  appeared  to  resist  the  or- 
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der,  alleging  that  the  power  of  compromise  had 
been  transferred  to  it.  Held,  that  the  questions 
presented  were  too  important  to  be  settled  sum- 
marily on  motion,  and  that  the  case  would  be 
continued  for  the  term  to  allow  the  board  of 
liquidation  to  take  appropriate  steps  to  set 
aside  che  compromise.— City  of  New  Orleans  y. 
New  Orleans.  M.  &  T.  R.  Co.,  108  U.  S.  15,  1 
S.  Ct.  187,  27  L.  Ed.  635. 

®=»822.  Arciunents  of  eovnsel. 

Bee  3  Cent.  Dig.  App.  &  E.  fi§  3204-8206. 

®=»824.  — —  Oral  arsnments. 

See  3  Cent.  Dig.  App.  ft  E.  i  3206. 

As  a  general  rule,  oral  argument  is  not  al- 
lowed by  the  supreme  court  on  motion  to  dis- 
miss appeals  or  writs  of  error.— Carey  y.  Hous- 
ton &  T.  C.  Ry.  Co.,  150  U.  S.  170,  14  S.  Ct. 
63,  37  L..  Ed.  1041. 

^s»826,   SvbmiMlonr  without 

3  Cent.  Dig.  App.  A  B.  S  8207. 


r  1026,  67  L.  Ed.  1630,  denying  rehearing  33  S. 
Ct.  576,  228  U.  S.  446.  57  L.  Ed.  912. 


StiiNilations  of  counsel  to  submit  a  case  un- 
der rule  of  court  cannot  be  withdrawn  by  ei- 
ther party  without  the  consent  of  the  other,  ex- 
cept by  leave  of  court  upon  cause  shown.— Aur- 
recoechea  y.  Bangs,  110  U.  S.  217,  3  S.  Ct 
639,  28  li.  Ed.  125. 

Where  parties  stipulate  to  submit  a  cause 
without  oral  argument,  and  no  reference  is 
made  to  rule  20,  Sup.  Ct.  U.  S.,  which  permits 
the  submission  of  onnted  arguments  within  the 
first  90  days  of  the  term,  that  rule  will  not  be 
applied  on  suggestion  by  one  party,  against  the 
protest  of  the  other,  since  the  stipulation  will 
be  fulfilled  if  the  submission  be  made  when  the 
case  is  reached  in  its  order.— Glenn  y.  Fant,  124 
U.  S.  123,  8  S.  Ct.  398,  31  L.  Ed.  352. 

^s>829.   Kehearing. 

See  8  Cent  Dig.  App.  ft  B.  |9  8200-3240. 


— —  la  geaeraL 

See  8  Cent  Dig.  App.  ft  E.  {S  3200-32U,  8214. 

Where  a  case  has  been  decided  by  a  diyided 
court,  a  rehearing  will  not  be  granted  where  no 
important  constitutional  question  is  involved. — 
City  of  Shreveport  v.  Holmes,  125  U.  S.  694, 
8  S.  Ct  1389,  31  L.  Ed.  854. 

A  renewal  of  a  motion  for  a  rehearing,  which 
had  been  once  denied,  after  the  close  of  the  term 
at  which  the  judgment  was  rendered,  and  for 
the  same  reasons,  is  not  in  order,  and  does  not 
commend  itself  to  the  favorable  consideration 
of  the  court.— Williams  v.  Conger,  131  U.  S. 
390,  9  S.  Ct  793,  33  L.  Ed.  201. 


— —  Oromids. 

See  3  Cent  Dig.   App.   ft;  B.   i|  8216-8828. 

Any  error  on  the  part  of  the  federal  Su- 
preme Court  in  holding,  when  affirming  con- 
viction of  the  murder  of  an  Indian  near  the 
edge  of  the  Klamath  river,  within  the  extension 
of  the  Hoopa  Valley  Indian  reservation,  that 
the  title  to  the  bed  of  the  river  was  in  the  Unit- 
ed States,  as  riparian  owner  on  a  nonnaviga- 
ble  stream,  by  Acts  Cal.  April  13.  1850  (St 
1850,  D.  219).  Feb.  24.  1891  (St.  1891,  p.  10), 
and  March  11,  1891  (St  1891,  p.  96),  does  not 
require  the  grant  of  a  rehearing,  where  the  rec- 
ord did  not  entitle  plaintiff  in  error  to  a  deci- 
Rion  on  the  merits  of  the  question  of  the  naviga- 
bility of  the  river  and  its  effect  on  the  juris- 
diction over  the  homicide.— Donnelly  v.  United 
States,  83  S.  Ct  1024.  228  U.  S.  708,  57  L; 
Ed.  1035,  Ann.  Cas.  1913E,  710,  denying  re- 
hearing 33  8.  Ct.  449,  228  U.  S.  243,  57  K 
Ed.  820,  Ann.  Cas.  1913E,  710. 

A  rehearing  will  not  be  granted  because  of 
an  inadvertent  expression  in  the  opinion,  which 
could  have  no  possible  influence  on  the  reason 
stated  which  rendered  it  necessary  to  affirm  the 
judgment.— Bradford  v.  United  States,  33  S.  Ct 


— ^  Applieatioau 

See  3  Cent  Dig.  App.  ft  B.  IS  8214.  3229-8240.  8844- 
8246. 

A  case  cannot  be  reargued  and  reheard  after 
the  expiration  of  the  term  in  which  it  was  de- 
cided.—6  ushnell  V.  Croolce  Mining  &  Smelting 
Co.,  150  U.  S.  82,  14  S.  Ct  22,  37  L.  Ed.  1007. 

Equal  division  of  the  court  on  a  motion  for 
rehearing  of  a  judgment  of  reversal  previously 
rendered  leaves  that  judf^ment  in  force,  and 
does  not  result  in  affirming  the  judgment  of 
the  lower  court.— Carmichael  v.  Eberle,  20  S. 
Ct.  571,  177  U.  S.  63,  44  K  Ed.  672. 

Leave  to  file  a  petition  for  rehearing  will 
be  denied  where  it  is  wholly  wanting  in  merit. — 
Chapman  &  Dewey  Lumber  Co.  v.  Board  of  Di- 
rectors St  Francis  Levee  Dist,  34  S.  Ct.  906, 
234  U.  S.  667,  58  L.  Ed.  1526,  denying  rehear- 
ing  Same  v.  St.  Francis  Levee  District  34  S. 
Ct.  297,  232  U.  S.  186,  58  L.  Ed.  564. 

^»835.  ^-^  Scope  and  eondnot. 
See  8  Cent.  Dig.  App.  ft  B.  U  8241-3243. 

A  rehearing  in  the  United  States  supreme 
court  can  only  be  had  upon  the  record  as  it 
came  from  the  lower  court,  and  not  upon  evi- 
dence discovered  after  the  anpeal  was  talcen. — 
United  States  v.  Maxwell  Land  Grant  Co.,  122 
U.  S.  365,  7  S.  Ct*1271,  30  L.  Ed.  1211. 


Ban]a*uptcy  proceedings,  see  Bankruptcy, 

467. 
Criminal  prosecutions,  see  Criminal  Law, 

1134-1177. 
Divorce  proceedings,  see  Divorce,  ^=^184. 
In  admiralty,  see  Admiralty,  ^==>118. 
On  certiorari,  see  Certiorari,  ^=>63,  64. 
Practice  peculiar  to  federal  courts,  see  Courts, 

^s»356.  382. 
« 

(A)    SCOPE  AND  EXTENT  IN  GENERAL. 

Criminal  prosecutions,  see  Criminal  Law,  ^=» 

1134. 
On  review  in  United  States  Supreme  Court  of 

decisions  of  state  courts,  see  Courts,  ^=:»399. 

^:»836.  Power  of  appellate  oonrt  in  gen* 
eval. 

See  3  Cent  Dig.  App.  ft  E.  55  3247-3261. 

Statements,  in  a  printed  argument,  of  facts 
outside  of  the  record,  after  stipulating  in  the 
court  below  that  the  case  shall  be  heard  upon 
a  single  question,  will  not  be  considered  by  tlie 
supreme  court  of  the  United  States.— Schley  v. 
Pullman's  Palace  Car  Co.  120  U.  S.  575.  7  S. 
Ct  730,  30  L.  Ed.  789,  affirming  judgment 
(C.  C.)  25  Fed.  890. 

^=:»837.  Matters  or  evidenoe   considered 
in    determining    question. 

See  8  Cent  Dig.  App.  ft  B.  {5  3262-3272.  3274-3277, 
3289:  10  Cent  Dig.  Contin.  i  140;  42  Cent  Dig. 
Refer,  i  225. 

On  appeal  to  the  supreme  court  of  a  state 
from  a  judgment  allowing  a  mandamus  to  com- 
pel the  collection  of  a  tax  to  pay  a  judgment 
against  a  municipal  corporation,  the  supreme 
court  may  authorize  an  inquiry  into  the  cause 
of  action  on  which  the  judgment  was  rendered, 
to  discover  whether  or  not  it  was  founded  upon 
a  contract  the  obligation  of  which  could  not  be 
impaired  by  subsequent  legislation  of  the  state 
repealing  or  modifying  the  taxing  power  of  the 
corporation ;  but  such  an  inquiry  does  not  au- 
thorize a  re-examination  of  the  validity  of  the 
contract,  or  of  the  propriety  of  the  judgment. — 
State  of  Louisiana  y.  Police  Jury  of  Parish  of 
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St.  Martin,  111  U.  S.  716.  4  S.  Ot.  648,  28 
Ia  Ed.  574. 

Defective  findings  of  fact  made  by  the  court, 
where  a  jury  is  waived,  cannot  be  helped  out, 
in  the  reviewing  court,  by  reference  to  the  opin- 
ion delivered.--Salton8tail  v.  Birtwell,  160  U. 
S.  417,  14  S.  Ot  169,  37  U  Ed.  1128. 

^=»838*  Questions  oonsideved. '^ 

See  8  Cent  Dig.  App.  ft  B.  if  2915,  3279-8801,  8308- 
8341;    42  Cent  Dig.  Refer,  i  225. 


— -  Scope  of  inquiry  in  seneral. 

See  8  Cent.  Dig.  App.  ft  B.  §i  2916,  3278-3280.  8286- 
8288,  8290-3293.  8297-3300.  3377. 

An  appeal  granted  "of  this  cause"  is  an  ap- 
peal of  the  whole  cause,  as  far  as  it  had  thep 
progressed,  although  the  bond  required  by  the 
court  was  made  to  operate  as  a  supersedeas 
only  of  the  last  order  made  in  the  cause.— Cen- 
tral Trust  Go.  ▼.  Seasongood,  130  U.  S.  482, 
9  S.  Ot  575,  32  L.  Ed.  985. 

^s»84p.  -*— •  RoTlew  of  speoiJIo  qnestions 
and  partienlar  decisions. 

See  8  Cent  Dig.  App.  ft  B.  19  3301.  8808-'3314. 

Exceptions  which  are  dependent  on  the  con- 
struction to  be  given  to  findings  of  the  court  be- 
low, and  are  not  to  the  findings  theqiselves,  are 
impertinent— Alexandre  v.  Machan,  147  U.  S. 
72,  13  S.  Ct  211,  37  L.  Ed.  84,  affirming  de- 
cree The  Gity  of  New  York  (G.  C.)  35  F.  604. 

Act  Sept.  27,  1890  (26  Stat  p*  492).  author- 
izing, the  establishment  of  a  public  park  in  the 
District  of  Golumbia,  provided  for  the  assess- 
ment of  a  proportional  part  of  the  cost  upon 
property  specially  benefited  by  the  improve- 
ment, but  in  the  condemnation  proceedings  held 
thereunder  no  special  request  as  to  the  legal 
effect  of  this  provision  was  made  to  the  trial 
court,  and  there  was  no  specific  assignment 
of  error  as  to  it^  nor  was  any  person  actually 
assessed  for  special  benefits  a  party  to  the  writ 
of  error.  Held^  that  the  court  was  not  called 
ui)on  to  consider  the  constitutionality  of  such 
provision. — Shoemaker  v.  United  States.  147  U. 
S.  282,  13  S.  Ct  361,  87  L.  Ed.  170. 

.  On  appeal  from  an  order  denying  a  motion 
for  a  new  trial  in  a  suit  wherein  judgment  was 
rendered  in  favor  of  defendants  who  appeared, 
only,  an  order  of  dismissal  as  to  other  defend- 
ants was  not  involved.  Judgment,  United  Land 
Ass'n  V.  Pacific  Imp.  Go.  (1902J  69  P.  1064, 
139  Gal.  370.  affirmed.— United  Land  Ass'n  y. 
Abrahams,  28  S.  Gt.  569,  208  U.  S.  614,  52  L. 
Ed.  645. 

An  appellate  federal  court  can  and  should 
consider  on  its  own  motion  the  question  of  the 
Jurisdiction  of  a  federal  Circuit  Court  to  which 
a  cause  has  been  removed  from  the  state  court, 
as  presenting  a  separable  controversy,  although 
the  plaintiff  withdrew  and  did  not  renew  his 
motion  to  remand  to  the  state  court,  but  went 
to  trial  in  the  federal  court  without  objection. 
— (1911J  Chicago,  B.  &  Q.  Ry.  Co.  v.  Willard. 
31  S.  Ct.  460,^20  U.  S.  2l3,  55  L.  Ed.  521,  af- 
firming judgment  Willard  v.  Chicago.  B.  &  Q. 
R.  Go.  (1908)  165  F.  181.  91  C.  C.  A.  215. 


-^  Revie^r  dependent  on 
^rhether  questions  are  of  la^r 
or  of  fact. 

See  8  Cent.  Dig.  App.  ft  B.  98  3316-^0;    85  Cent 
Dig.  High,  i  642;    42  Cent.  Dig.  Refer,  i  22S^ 

A  finding  by  the  supreme  court  of  a  terri- 
tory that  the  notice  of  the  location  of  a  claim 
to  mineral  lands  contained  a  sufficient  descrip- 
tion, by  reference  to'  natural  and  permanent 
monuments,  to  identify  it,  and  that  the  claim  was 
so  marked  upon  the  ground  that  its  boundaries 
could  be  readily  traced,  is  a  finding  of  fact: 
and,  though  styled  by  the  judge  a  conclusion  of 
law,  must,  under  Act  Cong.  April  7,  1874  (18 
U.  S.  St  27,  c.  80),  be  taken  by  the  supreme 
court  to  be  true.— Eilers  v.  Boatman,  111  U.  S. 
356,  4  S.  Ct  432,  28  Ii.  Ed.  454. 


The  appellate  court  will  not  review  action  of 
the  lower  court  refusing  to  make  findings  con- 
taining mixed  questions  of  law  and  fact.  35 
Fed.  188  affirmed.— City  of  St  Louis  v.  Ruts, 
138  U.  S.  226,  11  S.  a.  337,  34  L.  Ed,  941. 

In  an  action  for  a  royalty  a  finding  on  evi- 
dence offered  by  both  parties  that  the  patent  had 
not  been  anticipated  is  a  conclusion  of  fact,  and 
is  not  reviewable. — St.  Paul  Plow  Works  v. 
Starling,  140  U.  S.  184, 11  S.  Ct  803,  35  L.  EH. 
404,  affirming  judgment  Starling  v.  St  Paul 
Plow-Works  (O.  C.)  29  F.  790, 

The  finding  of  the  court  of  claims  as  to 
what  is  a  reasonable  royalty  for  the  use  of  a 
patented  Invention  is  a  finding  of  fact  which  is 
binding  on  the  supreme  court,  in  the  absence  of 
other  findings  which  satisfy  the  latter  court  that; 
the  finding  as  to  royalty  is  erroneous. — United 
States  V.  Berdan  Fire-Arms  Mfg.  Co.,  156  U.  S. 
552,  15  S.  Ct.  420,  39  L.  Ed.  630. 

Additional  findings  of  facts,  and  not  mere 
conclusions  of  law,  are  involvea  in  findings  by 
the  supreme  court  of  a  territory,  when  that 
court,  after  reciting  that  it  adopts  the  facts 
found  by  the  trial  court  as  the  statement  of 
facts  in  the  cause,  also  finds  that  the  court  be- 
low did  not  err  in  granting  judgment  in  favor 
of  the  validity  of  county  warrants,  "notwith- 
standing the  verified  answer"  denying  their  ex- 
ecution,  nor  in  refusing  to  enter  judgment,  not- 
withstanding the  lack  of  any  evidence  to  estab- 
lish the  genuineness  of  the  warrant  sued  on, 
"because  the  court  finds  that  the  warrants  were 
verity  of  themselves,''  and  that  the  verified 
answer  only  put  defendant  in  a  position  to  es- 
tablish the  facts  set  up,  and  did  not  put  plain- 
tiff on  proof  of  their  genaineness,  wherefore 
the  court  finds  as  a  conclusion  that  the  judg- 
ment should  be  affirmed.  'Judgment  53  P.  187, 
6  Ariz.  13,  reversed.- Apache  CJounty  v.  Barth, 
20  S.  Ct  718,  177  U.  S.  538,  44  L.  Ed.  878. 

Whether  the  benefit  to  real  property  for 
widening^  of  a  street  is  greater  or  less  than  the 
damage  is  a  question  of  fact  not  reviewable  on 
a  writ  of  error  from  the  Supreme  Court  to  a 
state  court,— Willoughby  v.  City  of  Chicago,  35 
S.  Ct  23,  235  U.  S.  45,  59  L.  Ed.  123,  dismiss- 
ing writ  of  error  CJity  of  Chicago  v.  Willoughby, 
94  N.  E.  513,  249  lU.  249. 

^=»843,  ^—  Matters  not  neoessarj  todo« 
eision  on  review. 

See  3  Cent  Dig.  App.  ft  B.  i§  3331-3341. 

General  counts  being  sufficient  to  support 
the  judgment,  questions  under  a  special  count, 
become  immaterial.— Town  of  Santh  Anna  v. 
Frank.  113  U.  S.  339, 5  S.  CJt.  536,  28  L.  Ed.  978. 

Contention  that  denial  of  application  for  ad- 
mission to  second-class  mail  privileges  was  sus- 
pension of  existing  privilege  held  a  moot  ques- 
tion, where,  pending  suit,  a  new  application  was 
made  and  granted. — Lewis  Pub.  <]Jo.  v.  Wyman, 
38  S.  Ct  599.  228  U.  S.  610.  67  L.  Ed.  989. 
affirming  decree  182  F.  13,  1()4  C.  C.  A.  453. 


^s»844.   Review   dependent   on   mode  of 
trial  in  lo^rer  oonrt. 
See  8  Cent  Dig.  App.  ft  B.  H  8342-387«. 

^s»845.  ^—  In  general. 

See  8  Cent  Dig.  App.  ft  B.  if  8842-3346. 

'  Requests  by  each  party  for  the  direction  of 
a  verdict  are  not  equivalent  to  a  submission  of 
the  case  to  the  court  without  a  jury,  under  Rev. 
St.  §§  649,  700,  whereby  any  review  on  writ  of 
error  would  be  prevented  for  want  of  the  writ- 
ten stipulation  required  by  those  sections.  But 
such  requests  are  an  affirmation  by  both  par- 
ties that  there  is  no  disputed  question  of  fact 
which  can  operate  to  deflect  or  control  the  ques- 
tion of  law.  They  necessarily  operate  as  a  re- 
quest that  the  court  find  the  facts,  and  the  par- 
ties are  thus  concluded  by  the  finding  of  the 
eoort  upon  which  the  resulting  instraction  ot 
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law  is  given.  A  reviewing  conrt  is,  therefore, 
necessarily  limited  to  the  consideration  of  the 
correctness  of  the  finding  on  the  law^  and  must 
affirm,  if  there  be  any  evidence  in  support  there- 
of.—Beuttell  V.  Magone,  157  U.  S.  154,  15  S. 
Ct.  566,  39  Li.  Ed.  654,  reversing  judgment  (C. 
C.)  48  F.  157. 


— —  Trial  by  eoiirt  In  general. 

See  3  Cent.  Dig.  App.  A  B.  H  8347-3362,  3366. 

In  the  case  of  a  special  finding,  with  con- 
clusions of  law  thereon  presented  to  the  su- 
preme court  on  appeal,  the  question  is  not 
whether  the  statement  of  facts  made  by  the  cir- 
cuit court  might  be  true  as  a  conclusion  of  fact, 
but  whether,  upon  the  facts  found,  it  must  be 
true  as  matter  of  law. — Sun  Mut.  Ins.  Co.  v. 
Ocean  Ins.  Co.,  107  U.  S.  485,  1  S.  Ct.  582,  27 
L.  Ed.  337. 

The  failure  of  the  circuit  court  to  make  a 
finding  on  request,  if  saved  in  a  bill  of  excep- 
tions, will  be  reviewed  by  the  supreme  court, 
and  is  ground  for  reversal.— The  E.  A.  Packer, 
140  D.  S.  360,  11  S.  Ct.  794,  35  L.  Ed.  453,  re- 
versing decree  (D.  C.)  20  F.  327. 

Mere  recital  of  the  testimony  in  the  opinion 
of  the  trial  court  or  in  the  bill  of  exceptions  is 
not  such  a  special  finding  of  facts  as  to  au- 
thorize review  under  Rev.  St.  §  700 ;  neither  do 
the  words,  **T.,  District  Judge,  after  stating  the 
facts  as  above,"  following  a  statement  prelim- 
inary to  the  opinion  proper,  constitute  such 
statement  a  finding  ot  facts  by  the  judge. — 
Lehnen  v.  Dickson.  148  U.  S.  71,  13  S.  Ct.  481, 
37  L.  Ed.  373,  affirming  judgment  Dickson  v. 
Lehnen  (C.  C.)  37  P.  319. 

In  an  action  at  law  tried  by  the  court  with- 
out a  jury  upon  an  agrec^d  statement  of  certain 
facts,  which,  though  not  technically  such  an 
agreed  statement  as  is  equivalent  to  a  special 
finding,  is  yet  sufficient  to  put  the  court  in  pos- 
session of  the  material  facts,  a  ruling,  at  the 
close  of  the  trial,  denying  a  motion  for  judg- 
ment in  favor  of  plaintiff,  presents  a  question 
of  law  reviewable  in  the  supreme  court ;  and  it 
is  immaterial  that  there  was  also  some  oral  tes- 
timony, when  it  appears  from  the  opinion  of  the 
trial  court  that  its  ruling  was  on  a  proposition 
of  law  not  at  all  affected  by  the  testimony,  and 
which,  in  its  judgment,  was  decisive  of  the  case. 
—City  of  St.  Louis  v.  Western  TTnion  Tel.  Co., 
148  U.  S.  92,  13  S.  Ct.  485,  37  L.  Ed.  380,'  re- 
versing judgment  (C.  C.)  39  F.  59. 


f  of  fact  its  own,  and  renders  judgment  thereon, 
the  only  question  which  can  be  reviewed  on  a 
writ  of  error  is  whether  the  facts  found  sus- 
tain the  judgment.— Chicago,  M.  &  St.  P.  Ry. 
Co.  V.  Clark,  20  S.  Ct  924,  178  U.  S.  353,  44 
L.  Ed.  1099,  reversing  judgment  92  F.  968,  35 
C.  C.  A.  120. 

* 

The  question  whether  the  judgment  render- 
ed was  warranted  by  the  facts  found  is  open 
for  consideration  on  appeal,  where  the  cause 
was  tried  without  a  jury,  after  express  waiver 
of  jury  trial,  and  a  referee  duly  appointed  by 
written  consent,  whose  findings,  rulings,  and 
decisions  were  made  those  of  Uie  court.— Id. 

No  objection  as  to  what  a  master  has  done 
upon  a  reference  can  be  taken  upon  an  appeal 
arising  on  exceptions  to  his  report,  where  he 
has  followed  the  decree  ordering  the  reference 
and  enforced  its  directions.  Decree  101  F.  1005, 
41  C.  C.  A.  676,  affirmed.— City  of  New  Orleans 
V.  Warner,  21  S.  Ct.  353,  180  U.  S.  199,  45  L. 
Ed.  493. 

^=9849.  — »  Waiver  of  Jnrr. 

See  3  Cent.  Dig.  App.  ft  E.  85  3363-3366. 

Rev.  St  S  ^d»  provides  that,  by  stipula- 
tion, issues  of  fact  in  the  Circuit  Court  may  be 
tried  without  a  jury,  and  the  findings  oi^  fact 
shall  have  the  same  effect  as  the  verdict  of  a  • 
jury.  Section  700  allows  an  api^eal  from  the 
rulings  of  the  court  on  such  a  trial  when  they 
are  duly  excepted  to,  and  presented  by  bill  of 
exceptions.  Held  that,  when  the  record  dis- 
closes no  findings  of  fact  on  such  a  trial,  there 
is  nothing  which  the  Supreme  Court  can  review. 
Affirming  31  F.  261.— Lloyd  v.  McWilUams,  11 
S.  Ct.  173, 137  U.  S.  576,  34  L.  Ed.  788. 


^—  Trial  in  equitable   aotions. 

Bee  t  Cent  Dig.  App.  A  B.  §§  3367-3371. 

Where  an  equity  court  has  submitted  cer- 
tain issues  to  a  jury,  and  adopted  their  findings, 
the  appellate  court  will  not  consider  formal  ex- 
ceptions to  rulings  on  evidence  in  the  course  of 
the  jury  trial.— Wilson  v.  Riddle,  123  U.  S.  608, 
8  S.  Ct  255,  31  L.  Ed.  280. 

^=»848.  Trial  by  referee. 

See  3  Cent.  Dig.  App.  ft  B.  i§  3372-3376. 

If  a  cause  in  the  United  States  court  for 
Vermont  is  submitted  to  a  referee  in  accordance 
with  Gen.  St.  Vt  1862,  c.  30,  §  52,  the  only 
question  presented  on  error  is  whether  or  not 
the  facts  found  by  the  referee  support  the  judg- 
ment—Paine  V.  Central  Vt  R.  Co.,  118  U.  S. 
152,  6  S.  Ct.  1019,  30  L.  Ed.  193. 

When  a  case  is  referred  to  a  referee,  and  his 
findings  ordered  to  stand  as  the  findings  of  the 
court  the  only  question  open  on  appeal  is  the 
sufficiency  of  the  findings  to  support  the  judg- 
ment—Shipman  V.  Straitsville  Cent  Min.  Co., 
158  U.  S.  356,  15  S.  Ct  886,  39  L.  Ed.  1015. 

Where  the  trial  of  an  action  at  law  is  had 
before  a  referee,  with  instructions  to  report  the 
testimony,  with  findings  of  fact,  to  the  court, 
snd  the  court  subsequently  makes  the  findings 


— ^  General  or  special  findinss* 

See  3  Cent  Dig.  App.  ft  B.  S5  3346,  3351-33e2,  3376, 
3376. 

Where  an  ultimate  fact  is  found  bjr  the  low- 
er court,  its  refusal  to  find  as  to  any  incidental 
fact,  which  is  merely  evidence  of  the  ultimate 
fact,  will  not  be  reviewed,  by  the  supreme  court. 
Merchants'  Mut.  Ins.  Co.  v.  Allen,  121  U.  S.  67, 
7  S.  Ct  821.  followed.—Hathaway  v.  First  Nat. 
Bank,  134  U.  S.  494,  10  S.  Ct  608,  33  L.  Ed. 
1004. 

Where  the  trial  is  without  a  jury,  and  there 
is  no  special  finding  of  facts,  there  can  be  no 
review  of  rulings  involving  matters  of  fact,  nor 
can  a  bill  of  exceptions  be  used  to  bring  up  the 
whole  testimony  for  review. — City  of  St.  Louis 
V.  Western  Union  Tel.  Co.,  17  S.  Ct.  608,  166 
U.  S.  388,  41  L.  Ed.  1044. 

An  agreed  statement  of  facts  cannot  be  tak- 
en as  the  equivalent  of  a  special  finding  of 
facts,  within  the  meaning  of  Rev.  St.  U.  S.  §§ 
649,  700  [U.  S.  Comp.  St  1901,  pp.  525,  570], 
providing  for  a  waiver  of  trial  by  jury  and  the 
proceedings  on  a  trial  b^  the  court,  so  that  an 
exception  to  a  general  finding  of  the  court  up- 
on such  statement  will  bring  up  a  question  for 
review,  where  such  agreed  statement  contains, 
in  addition  to  certain  ultimate  facts,  other  evi- 
dential facts  from  which  a  material  ultimate 
fact  might  be  inferred,  but  which  is  not  agreed 
upon  or  found.  Judgment  98  F.  688,  39  C.  C. 
A.  231,  affirmed.-— Wilson  v.  Merchants'  Loan  & 
Trust  Co.,  22  S.  Ct.  55,  183  U.  S.  121,  46  L. 
Ed.  113. 

^=>851.  Theory  and  sronade  of  deoisioa 
of  lo'wer  court. 

Sett  S  Cent  Dig.  App.  ft  B.  59  3402-8484. 


— ^  Reasons  for  deeision. 

See  3  Cent  Dig.  App.  ft  B.  15  8408,  8404,  8408-8424, 
3427-3430. 

Inaccuracy  of  statement  by  court  of  last 
resort  that  assumption  of  risk  was  of  no  effect 
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in  an  action  under  Employers'  liability  Act 
furnishes  no  ground  for  reversing  its  affirmance 
of  the  judgment,  where  correctness  of  charge  is 
not  attacked.— St.  Louis  &  S.  F.  R.  Co.  v. 
Brown,  36  S.  Ct.  602,  241  U.  S.  223,  60  L.  Ed. 
966,  affirming  judgment  (Okl.)  144  P.  1075. 

^=>&S7,  Extent  of  review  dependent  on 
mode  of  veTle^r. 

See  3  Cent  Dig.  App.  ft  B.  5S  3435-3445.  3447-3449. 


—  Writ  of  error. 

See  3  Cent  Dig.   App.   ft  B.   9S  3441-8445. 

Whether  the  Supreme  CJourt  of  the  Philip- 
pine Islands,  acting  under  the  authority  of  Code 
Proc.  P.  I.  §  497,  subd.  3,  erred  in  setting  aside 
the  conclusion  of  the  court  of  first  instance  as 
being  plainly  and  manifestly  against  the  weight 
of  evidence,  is  a  question  which  is  not  open 
on  a  writ  of  error  from  the  federal  Supreme 
Court— Behn,  Meyer  &  Co.  v.  Campbell  &  Go 
Tauco,  27  S.  Ct  502,  205  U.  S.  403.  51  L.  Ed. 
867. 

Only  questions  of  law  apparent  on  the  rec^ 

ord  can  be  considered  by  the  Supreme  Court  of 

the  United  States  on  a  writ  of  error,  and  there 

can  be  no  inquiry  whether  there  was  error  below 

'  in  dealing  with  questions  of  fact— Id.' 

^=»862«  Extent  of  rovie^r  dependent  on 
nature  of  decision  appealed 
from* 

See  2  Cent  Dig.  App.  ft  B.  Si  1766-1767;  3  Cent 
Dig.  App.  ft  B.  if  3450-3486. 

^s»863.  — —  In  general. 

See  2  Cent  Dig.  App.  ft  B.  IS  1765,  1766;  3  Cent. 
Dig.  App.  A  B.  S8  3450-3465;  5  Cent  Dig.  Attach. 
S  898. 

If  a  decree  foreclosing  a  railroad  mortgage 
declares  construction  claims  in  general  to  be 
liens  superior  to  that  of  the  mortgage,  but  does 
not  find  who  are  the  holders  of  such  claims,  and 
what  the  amounts  are,  and,  after  sale,  and  a 
reference  to  determine  those  matters,  another 
decree  is  entered  accordingly,  the  holder  of  the 
mortgage  can  raise  the  question  of  priority  by 
appeal  from  the  latter  decree  alone,  without  ap- 
pealing from  the  former. — Porter  v.  Pittsburgh 
Bessemer  Steel  Co.,  120  U.  S.  649,  7  S.  Ct 
741,  30  L.  Ed.  830. 


—  On  appeal  from  JndLgment 
hj  confession  or  default  or 
from   orders   relating  thereto. 

Bee  8  Cent  Dig.  App.  ft  B.  S8  3462-3466. 

Under  Eq.  Rule  18  of  the  United  States 
courts,  providing  that,  where  the  bill  is  taken 
pro  confesso,  the  case  is  proceeded  with  ex  par- 
te, "and  the  matter  of  the  bill  may  be  decreed 
by  the  court,"  defendant  is  not  precluded  on  ap- 
peal from  contesting  the  sufficiency  of  the  bill, 
or  from  insisting  that  the  averments  in  it  do 
not  justify  the  decree^  though  he  cannot  ques- 
tion the  evidence. — Ohio  Cent.  R.  Co.  v.  Central 
Trust  Co.,  133  U.  S.  83.  10  S.  Ct  235,  33  L. 
Ed.  561. 


-^  On  appeal  from  decision  on 
motion  for  dismissal  or  non- 
suit   or    direetion    of    Terdiot. 

Bee  3  Cent  Dig.  App.  ft  B.  fiS  3467-3476. 

A  judgment  entered  on  a  verdict  directed 
by  the  court  after  both  parties  had  moved  for 
such  direction  must  stand  unless  the  court's 
ruling  is  wrong  as  a  matter  of  law. — (1911) 
Sena  v.  American  Turquoise  Co.,  31  S.  Ct. 
488,  220  U.  S.  497,  55  L.  Ed.  559.  affirming 
judgment  (1908)  98  P.  170.  14  N.  M.  51L 


(B)    INTERLOCUTORY,        COLLATERAL 
AND  SUPPLEMENTARY  PROCEED- 
INGS  AND  QUESTIONS. 

^»869.   On  appeal  front  flnal  jndcn&ent. 

See  3  Cent  Dig.  App.  ft  B.  SS  3461,  8460.  3461.  3487- 
3529;   IS  Cent  Dig.  Costs.  B  796. 

^^870«  — ^  Intorloontory      proceedings 
bronght  np  in  seneral. 

See  3  Cent  Dig.  App.  ft  B.  SS  3461,  3487-3489,  3491- 
3512;    13  Cent  Dig.  Costs,  S  796. 

Though  a  judgment  on  a  plea  in  abatement 
is  not  final  and  appealable,  yet  it  may  be  re- 
viewed where  a  writ  of  error  was  taken  upon 
a  final  judgment.— BHtzjpatrick  v.  Flannagan,  106 
U.  S.  648,  1  S.  Ot.  369,  27  L.  Ed.  211. 

It  is  not  necessary  to  appeal  from  an  or- 
der sustaining  the  demurrer  of  one  of  two  de- 
fendants, and  dismissing  the  suit  as  to  him, 
until  the  suit  is  finally  disposed  of ;  and  an  ap- 
peal taken  ''in  the  cause,"  after  entry  of  a  final 
order  against  the  remaining  defendant,  the  ap- 
peal bond  being  made  to  run  "to  the  defend- 
ants," brings  both  orders  up  for  review.— Men- 
denhall  v.  Hall,  134  U.  S.  559,  10  S.  Ct  616,  33 
L.  Ed.  1012. 

A  bill  against  several  defendants  was  dis- 
missed as  to  all  but  one  of  them,  and  plaintiff 
denied  relief  upon  all  but  one  item,  to  determine 
the  amount  of  which  the  case  was  referred  to  a 
master.  An  appeal  was  taken  from  this  decree, 
which  was  afterwards  dismissed  for  failure  to 
file  the  transcript  in  time.  The  master  filed  his 
report,  which  was  confirmed,  and  plaintiff  again 
appealejl.  Held,  that  on  this  second  appeal  the 
matters  adjudicated  by  the  first  decree  cannot 
be  considered.— Hill  v.  Chicago  &  E.  R.  Co.,  140 
U.  S.  52,  11  S.  Ct  680,  35  L.  Ed.  331. 

The  defendant  having  answered  over  by 
leave  and  order  of  the  court  reserving  his  oh- 
jection  to  the  overruling  of  the  demurrer,  the 
question  whether  the  demurrer  was  rightly  over- 
ruled Is  open  on  a  writ  of  error  sued  out  after 
final  judgment  against  him.— Bauserman  ▼. 
Blunt,  147  U.  S.  647,  13  S.  Ct  466,  37  L.  Ed. 
316. 

^=:»875.  On  appeal  from  order  made  aft- 
er Jndgment, 

See  3  Cent  Dig.  App.  it  E.  SS  3641-3648. 

Where  a  suit  in  which  a  decree  has  been 
rendered  has  been  revived,  the  jurisdiction  of 
the  court  in  the  original  suit,  to  render  the 
original  decree,  is  not  reviewable  on  appeal  from, 
the  order  of  revivor.- Terry  v.  Sharon,  131  U. 
S.  40,  9  S.  Ct  705,  33  L.  Ed.  94.  . 

An  appeal  from  an  order  directing  the  pay- 
ment of  the  money  from  a  foreclosure  sale  into 
court  does  not  bring  up  former  orders  made  dur- 
ing the  foreclosure  for  review.— Central  Trust 
Co.  v.  Grant  Locomotive  Works,  135  U.  S.  207, 
10  S.  Ct  736,  34  L.  Ed.  97. 

^=:»870.  On  appeal  from  order  enf oreinc 
▼aoatinK,  or  refusing  to  Taoate 
previons  jndsment  or  order. 

See  3  Cent  Dig.  App.  ft  B.  SS  3549-3569. 

In  a  suit  for  foreclosure,  commenced  in  a 
state  court,  and  removed  to  the  circuit  court  of 
the  United  States,  a  motion  to  remand  the  cause 
was  made  and  overruled.  Subsequently  a  final 
decree  of  sale  was  passed.  Upon  appeal  merely 
from  the  order  confirming  the  sale,  the  final  de- 
cree not  disclosing  affirmatively  a  want  of  juris- 
diction, the  supreme  court  of  the  United  States 
will  not  examine  the  record  prior  to  such  final 
decree  to  see  whether  the  petition  for  removal 
was  filed  in  proper  time,  or  whether  it  makes 
a  case  of  federal  jurisdiction,  by  reason  of  the 
presence  in  the  suit  of  a  controversy  between 
citizens  of  different  states;  but,  assuming  that 
the  final  decree  was  within  the  power  of  the 
circuit  court  to  render,  will  only  examine  the  de\ 
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eree  to  ascertain  whether  the  sale  was  had  in 
conformity  with  its  provisions.— -Turner  v. 
Farmers'  Loan  &  Trust  Co.,  106  U.  S.  552, 1  S. 
Ct.  51»,  27  L.  Ed.  273. 

(C)  PARTIES  ENTITLED  TO  ALLEGE 

ERROR. 

Criminal  prosecutions,  see  Criminal  Law,  ^s» 
1136-U37. 

^=»878.  App«llee,  respondeat*  or  defend- 
ant in  error. 

8m  S  Cent  Dig.  App.  &  B.  IS  867S-8680. 

Exceptions  taken  by  appellee  or  respondent 
will  not  be  considered  in  the  absence  of  separate 
or  cross  appeal. — United  States  y.  Blackfeafher, 
156  U.  S.  180.  15  S.  Ct  64,  39  L.  Ed.  114. 

A  defendant  who  did  not  take  out  a  writ  of 
error  cannot  be  heard  to  complain  of  any  ad- 
Terse  rulings  in  the  court  below,  on  writ  of  er- 
ror taken  by  the  plaintiff.  Judgment  77  F.  966, 
23  C.  C.  A.  594,  46  L.  R.  A.  712,  affirmed.— 
Bolles  ▼.  Outing  Co.,  20  S.  Ct.  94,  175  U.  S. 
262,  44  L.  Ed.  156. 

One  who  succeeds,  on  a  bill  of  review,  in 
having  upheld  as  to  her  alone  a  trust  declared 
void  by  the  original  decree,  cannot,  on  appeal, 
where  she  does  not  herself  appeal,  go  beyond 
supporting  the  modified  decree  and  bpposing  ev- 
ery assignment  of  error.  Decree  (1905)  25  App. 
D.  C.  291.  affirmed.— Landram  v.  Jordan,  27  S. 
Ct  17,  203  U.  S.  56,  51  L.  Ed.  88. 

Parties  who  have  not  appealed  from  the 
judgment  below  cannot  object,  on  an  appeal  sued 
out  by  their  adversaries,  to  the  failure  of  the 
court  below  to  sustain  a  motion  to  dismiss  the 
cause.  Judgment  (1906)  85  P.  459,  16  Okl.  131, 
affirmed. — Southern  Pine  Lumber  Ck).  v.  Ward, 
28  8.  Ct.  239,  208  U.  S.  126,  52  L.  Ed.  420. 

Counsel  for  the  executors  has  no  rieht  to 
appear  and  be  heard  against  the  decree  below  in 
an  action  involving  the  validity  and  construc- 
tion of  a  testamentary  trust  where  his  clients 
have  not  appealed.— Fitchle  v.  Brown,  29  S.  Ct. 
106.  211  U.  S.  321,  53  L.  Ed.  202. 

^»879.   Persons  not  parties  in  appellate 
eonrt. 

See  Z  Gent.  Dig.  App.  ft  B.  H  S581-8588. 

Persons  not  parties  can  be  heard  originally 
in  the  federal  Supreme  Court  as  to  the  settle- 
ment of  a  decree  entered  on  a  mandate  from  the 
Supreme  Court  directing  decree  for  reorganiza- 
tion of  railroad  terminal  facilities  violating  An- 
ti-Tmst  Act  July  2,  1890,  so  far  as  it  operates 
prejudicially  to  their  rights.— United  States  v. 
Terminal  R.  Ass'n  of  St  Louis,  35  S.  Ct  408, 
236  U.  S.  194,  59  L.  Ed.  535. 

^=>881.  Estoppel  to  allege  error, 
flee  S  Cent  Dig.  App.  ft  B.  IS  8691-3816. 

^s>882.  —  Error  eommitted  or  Invited 
1>7  party  eomplaining. 

See  3  Cent  Dig.  App.  ft  B.  H  8591-8610 ;    tt  Cent 
Dig.  Plead.  |  U45^. 

A  party  cannot  object  on  appeal  to  the  ad- 
mission on  the  trial  of  evidence  introduced  by 
himself.— McGillin  v.  Bennett,  132  U.  S.  445, 
10  S.  Ct  122,  38  L.  Ed.  422,  affirming  Bennett 
T.  McGillan  (C.  C.)  28  F.  411. 

A  defendant  in  error  is  not  entitled  to  claim 
that  the  judgment  should  be  affirmed  because  an 
mstruction  given  at  his  own  request  was  not 
sufficiently  favorable  to  him.— Maxwell  Land- 
Grant  Co.  V.  Dawson,  151  U.  S.  586,  14  S.  Ct 
45S,  38  L.  Ed.  279,  reversing  judgment  7  N. 
M.  133.  34  P.  191. 


^  One  who  voluntarily  invokes  the  equity  ju- 
risdiction of  the  court  cannot  urge  on  appeal 
that  his  complaint  should  have  been  dismissed 
because  of  adequacy  of  remedy  at  law. — ^Perego 
V.  Dodge,  163  U.  S.  160,  16  S.  Ct  971,  41  L. 
Bd.  113. 

Concessions  that  assessment  of  railway 
property  by  the  state  board  of  assessors  was 
on  the  basis  of  one-third  of  what  the  board  re- 
garded as  its  value,  and  the  use  of  estimates 
based  thereon  in  calculations  submitted  on  is- 
sue of  reasonableness  of  state  rates,  do  not 
prevent  the  state  from  objecting  on  tippeal  to 
valuation  based  on  such  assessments. — Knott 
v.  Chicago,  B.  &  Q.  R.  Co..  33  S.  Ct  975.  230 
U.  S.  474,  57  L.  Ed.  1571,  modifying  decree  St 
Louis  &  S.  F.  R.  Co.  v.  Hadley  (D.  C.)  168  F. 
317. 

Complainants  in  a  suit  to  enjoin  trespass 
on  land  cannot  complain  that  the  court  without 
cross-bill  made  a  decree  quieting  title,  where 
they  amended  their  bill  so  as  to  constitute  it  a 
bill  to  quiet  title.— Mercells  v.  Wilson,  35  S.  Ct 
150,  235  U.  S.  579,  59  L.  Ed.  370. 


-^  Keoognition  of  Talidity  of 
prooeedlng. 

See  8  Cent.  Dig.  App.  ft  B.  if  8612-8616. 

If  a  defendant^  after  moving  the  court,  at 
the  close,  of  plaintifiTs  evidence,  to  instruct  the 
jury  that  plaintiff  is  not  entitled  to  recover,  and, 
after  the  overruling  of  the  motion,  puts  in  his 
case,  he  cannot  avail  himself  of  error,  if  any, 
in  the  overruling  of  his  motion.— Accident  Ins. 
Co.  V.  Crandal,  120  U.  S.  527,  7  S.  Ct.  685,  30 
L.  Ed.  740,  affirming  judgment  Crandal  v.  Ac- 
cident Ins.  Co.  (C.  C.)  27  F,  40. 

When,  in  a  suit  to  set  aside  certain  tax 
deeds,  a  plea  in  bar  is  overruled,  and  afterwards 
an  answer  is  filed  setting  out  and  relying  on 
the  same  facts,  but  no  objection  is  made  on  this 
ground  in  the  trial  court,  the  supreme  court 
will  not  consider  whether  the  plea  was  properly 
overruled.— Gage  v.  Bani,  141  U.  S:  344,  12  S. 
Ct  22,  35  L.  Ed.  776. 

The  law  of  Utah  requires  those  against 
whom  the  judgment  is  rendered  in  the  trial 
court  to  specify,  on  motion  for  a  new  trial,  what 
particular  findings  of  fact  are  objected  to  as  un- 
supported by  the  evidence,  and  also  requires  the 
trial  court  to  certify  to  the  supreme  territorial 
court  only  so  much  of  the  evidence  as  may  be 
necessary  to  explain  the  particular  errors  or 
grounds  specified.  Held,  that  the  defendants 
below,  after  failing  in  the  trial  court  to  object 
to  a  finding  as  unsupported  by  the  evidence, 
and  thereby  securing  the  omission  from  the  rec- 
ord of  all  testimony  supporting  such  finding, 
cannot,  on  appeal,  avail  themselves  of  the  ab- 
sence of  such  testimony  by  contending  that  the 
finding  was  not  supported  by  the  evidence. — 
Haws  V.  Victoria  Copper  Min.  Co.,  160  U.  S. 
303,  16  S.  Ct  282,  40  L,  Ed.  436. 

(D)  AMENDMENTS,    ADDITIONAL 

PROOFS,  AND  TRIAL  OF 

CAUSE  ANEW. 

In  admiralty,  see  Admiralty,  €=>117. 

^=:»885.  Amendment    of    prooeedlnge    of 
lorwer  oonrt. 
See  8  Cent  J>ig.  App.  ft  B.  M  8617-8680. 


— ^  As  to  pleadings. 

See  8  Cent  Dig.  App.  ft  B.  §9  3617-8619. 

An  amendment  of  the  pleadings  may  be  al- 
lowed even  on  appeal,  if  justice  appears  to  re- 
quire it.— Jones  v.  Meehan,  20  S.  Ct.  1.  175  U. 
S.  1,  44  L.  Ed.  49. 


TkU  Diseat  is  eompilod  on  tlio  Key-Hnmber  System.  For  ex;pl«n«t|on,  eee  pace  ili. 
Sur.Or.Dio.— 8 
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m  PRESUMPTIONS. 

Decisions  of  Board  of  General  Appraisers,  see 

Customs  Duties,  ^=»85. 
In  admiralty,  see  Admiralty,  ^=^118. 
Review  of  criminal  prosecutions,  see  Criminal 

Law,  <S=>1140-1144. 

^=:>901«  Burden  of  uhcwiug  error.  . 

See  2  Cent  Dig.  App.  &  B.   i  1771;    8  Cent  Dig. 
App.  ft  E.  5  3670. 

The  burden  is  on  the  party  alleging  error 
to  show  it  affirmatively  by  the  record.— Earle  v. 
Myers,  28  S.  Ct.  86.  207  U.  S.  244,  52  L.  Ed. 
191. 

■ 

^=»905.   Proeeedinffs  not  inolnded  In  reo* 
ord. 

See  3  Cent.  Dig.  App.  ft  B.  8  3672. 

An  appellate  court  cannot  assume  that  an 
amended  instruction  was  not  taken  out  by  the 
jury  when  it  retired,  in  the  absence  of  any 
statement  to  that  effect  in  the  record.  Judg- 
ment (N.  M.  1905)  82  P.  232,  affirmed.— Cun- 
ningham V.  Springer,  27  S.  Ct.  301.  204  U.  S. 
647,  51  L.  Ed.  602,  9  Ann.  Cas.  897. 

^=>906.   Faote  or  evldenoe  not  shown  hy 
record. 

See  3  Cent  Dig.  App.  ft  B.  59  29U-2916/ 8673-3678; 
24  Cent.  Dig.  Fraud.  Conv.  f  998. 


^s>907. 


In  seneraL 


See  3  Cent.  Dig.  App.  ft  B.  M  2899,  29U-2916.  8673, 
8674.  3676,  3678. 

Act  April  7,  1874,  c.  80,  J  2  (18  Stat.  27, 
28),  provides  that  the  appellate  jurisdiction  ot 
the  supreme  court  over  judgments  and  decrees 
of  territorial  courts  shall  be  exercised  by  appeal, 
except  in  cases  of  trial  by  jury,  and  that  *'on  ap- 
peal, instead  of  the  evidence  at  large,  a  state- 
ment of  the  facts  of  the  case  in  the  nature  of 
a  special  verdict*'  shall  be  made  by  tbe  court 
below,  and  transmitted  with  the  transcript  of 
the  record.  Held  that,  in  the  absence  of  a  find- 
ing of  facts,  the  court  will  assume  that  a  judg- 
ment rendered  by  a  territorial  court  on  a  trial 
without  a  jury  was  justified  by  the  evidence. — 
Marshall  v.  Burtis,  19  S.  Ct.  290, 172  U.  S.  630, 
43  U  Ed.  579. 

The  evidence  will  be  assumed  to  sustain 
the  judgment,  and  the  judgment  will  be  affirm- 
ed by  the  supreme  court  of  the  United  States, 
on  appeal  from  the  judgment  of  a  territorial 
court,  in  the  absence  of  any  errors  assigned 
on  exceptions  to  rulings  on  the  admission  or 
rejection  of  testimony,  where  the  supreme  court 
of  the  territory  merely  sets  forth  in  its  opin- 
ion the  facts  on  which  it  proceeds,  but  there 
are  no  specific  findings  as  such.  Judgment 
56  P.  741,  6  Ariz.  301,  affirmed.— Thompson 
v.  Ferry.  21  S.  Ct.  453,  180  U.  S.  484,  45  L. 
Ed.  633. 

In  the  absence  of  a  bill  of  exceptions  or 
statement  of  facts  in  the  record  on  appeal  show- 
ing the  evidence  introduced,  the  verdict,  findings, 
or  judgment  will  be  presumed  to  have  been  war- 
ranted by  the  evidence.— Clipper  Min.  Co.  v. 
EU  Mining  &  Land  Co.,  24  S.  Ct.  632,  194  U. 
S.  220,  48  L.  Ed.  944. 

Where  on  appeal  the  evidence  is  not  brought 
up,  the  court  will  presume  that  it  supports  the 
verdict,  finding,  judgment  or  decree. — Stone  v. 
Southern  Illinois  &  M.  Bridge  Co.,  27  S.  Ct.  615, 
206  U.  S.  267,  51  L.  Ed.  1057. 

A  decree,  so  far  as  it  stands  on  questions  of 
fact,  will  be  presumed  to  be  supported  by  the 
evidence  not  objected  to,  where  the  record  does 
not  contain  all  the  evidence. — ^Zimmerman  v. 
Harding,  33  S.  Ct  387,  227  U.  S.  489,  57  L. 
Ed.  608. 


necessary 


^s»909,   Partionlar    faots 

to  sustain  decision. 

See  3  Cent.  Dig.  App.  ft  fi.  S  8675;    24  Cent  Dig. 
Fraud.  Conv.  i  998. 

Though  the  supplies,  for  which  priority  of 
lien  was  granted  over  the  mortgage  bondholders, 
were  furnished  while  the  entire  system  of  roads 
was  under  one  control,  and  the  fund  from  which 
they  were  ordered  to  be  paid  arose  from  the 
sale  of  the  main  line  only,  it  will,  in  the  ab- 
sence of  anything  in  the  record  to  the  contrary, 
be  presumed  that  the  order  of  the  court  was  in 
accordance  with  the  law  and  the  facts  of  the 
case. — Kneeland  v.  Bass  Foundry  &  Machine 
Works,  11  S.  Ct  857,  140  U.  S.  592.  35  L.  Ed. 
543. 

The  existence  of  the  certificate  of  the  attor- 
ney general,  in  accordance  with  Rev.  St.  §  365, 
which  is  a  prerequisite  to  the  recovery  of  extra 
compensation  by  a  district  attorney,  may  be 
presumed  on  appeal,  though  the  record  does  not 
show  that  it  was  ever  given,  when  it  appears 
that  the  claim  was  allowed  by  the  attorney  gen- 
eral, and  there  is  no  suggestion  in  the  assign- 
ments of  error  that  the  certificate  was  lacking 
or  deficient — United  States  v.  Winston,  18  S. 
Ct.  701,  170  U.  S.  522,  42  L.  Ed.  1130.  affirm- 
ing judgment  73  F.  149,  19  C.  C..A.  419. 

^=:»911.   Organisation    and    jnrisdietion 

of  lo^rer  oonrt. 

See  8  Cent  Dig.  App.  ft  b;  85  8682-3688;    6  Cent 
Dig.  Attach,  i  898. 

The  supreme  court  must,  from  its  own  in- 
spection of  l^e  record  in  a  case  coming  from  a 
circuit  court,  determine  whether  the  case  is  of 
a  class  excluded  by  statute  from  the  cognizance 
of  the  circuit  courts,  even  though  the  question 
of  jurisdiction  is  not  raised  by  the  parties ;  the 
presumption  being  that  the  circuit  court  is  with- 
out jurisdiction,  unless  the  contrary  appears 
from  the  record. — Bors  v.  Preston,  111  U.  S. 
252,  4  S.  Ct.  407,  28  L.  Ed.  419. 

In  an  appeal  to  the  United  States  supreme 
court  which  involved  conflicting  claims  of  re- 
ceivers appointed  by  state  and  federal  courts, 
it  was  contended  that  the  original  order  appoint- 
ing a  temporary  receiver  in  the  state  court  was 
made  by  a  judge  of  a  criminal  court,  who  had 
no  authority  to  make  it  It  appeared,  however, 
that  his  action  was  recognized  by  the  state  chan- 
cery court,  having  full  jurisdiction  over  such 
matters,  as  having  been  made  by  proper  author- 
ity. Held,  that  the  supreme  court  must  assume 
that  the  appointment  of  a  temporary  receiver 
by  such  judge  was  authorized  by  the  laws  and 
practice  of  the  state.— Shields  v.  Coleman,  157 
U.  S.  108,  15  S.  Ct  570,  39  L.  Ed.  660. 

«=s>921.  Right  to  trial  by  iurj,  and  waiT* 
er  thereof. 

See  8  Cent  Dig.  App.  &  B.  S  3722. 

Where  the  court  found  a  part  of  the  facts 
of  a  case,  and  the  jury  by  special  verdict  found 
the  other  facts,  and  no  stipulation  of  waiver  of 
a  trial  by  jury  of  the  facts  found  by  the  court 
appears  in  the  record,  a  judgment  for  plaintiff 
will  be  reversed,  as  every  reasonable  presump- 
tion will  be  indulged  against  such  waiver. — 
Hodges  V.  Easton,  106  U.  S.  408,  1  S.  Ct  307, 
27  L.  Ed.  169. 

^=:»926.  Admissibility  and   reception   of 
evidence. 
See  2  Cent  Dig.  App.  A  B.  S  1279;    8  Cent  Dig. 
App.  A  B.  Si  2899.  3729,  3730,  8785-8747. 

Where  an  offer  of  proof  is  made,  and  a  bill 
of  exceptions  taken,  and  there  is  nothing  else 
in  the  record  to  indicate  bad  faith,  an  appellate 
court  must  assume  that  the  proof  could  have 
been  made.— Scotland  County  v.  Hill,  112  U.  S. 
183,  5  S.  Ct.  93,  28  L.  Bd.  692. 

Where  the  record  does  not  show  that  any 
objection  was  made  to  the  admission  of  certain 


[Sup.CtDig.~Page  121] 


A?PEAL  AND  BRKOR,  XVI  (E3),  (F) 


«=>949 


evidence,  it  must,  under  rule  13  of  the  United 
States  supreme  court,  be  deemed  to  have  been 
admitted  by  consent. — Shields  v.  Hanbury,  128 
U.  S.  584,  9  S.  Ct  176,  32  L.  Ed.  565. 

^=:»927.  Dismissal,  nonsuit,  demnrrer  to 
evidenee,  or  direction  of  Tor- 
diet. 

See  8  Cent  Dig.  App.  ft  B.  18  2912.  2917,  8748,  8758. 
4024. 

On  review  of  a  decree  dismissing  a  bill  for 
want  of  equity,  the  allegations  of  the  bill  will  be 
taken  as  true,  although  denied  by  the  answer. 
Decree  51  P.  674,  9  N.  M.  292,  reversed.— Unit- 
ed States  V.  Rio  Grande  Dam  &  Irrigation  Co., 
19  S.  Ct.  770,  174  U.  S.  690,  43  L.  Ed.  1136. 

^:»933*.  Order  granttwg  or  rof using  new 

tHal. 

See  8  Cent  Dig.  App.  ft  B.  U  3425,  8426,  8772-8776; 
17  Cent  Dig.  Eject  (  418. 

A  transcript  on  appeal  showed  that  on  the 
entry  of  the  decree  a  motion  was  made  for  a 
rehearing,  but  failed  to  show  any  disposition 
thereof  at  the  same  term;  that  at  the  next  term 
an  order  was  made  setting  the  cause  for  hear- 
ing; and  that  shortly  afterwards  an  order  was 
entered  nunc  pro  tunc  granting  the  rehearing. 
Held,  that  it  must  be  presumed  that  this  order 
was  made  in  accordance  with  the  fact,  and  that 
a  rehearing  was  actually  granted  at  the  trial 
term.— Fowler  v.  Equitable  Trust  Co.,  141  U.  S. 
384,  12  S.  Ct  1,  35  L.  Ed.  786. 

Where  the  order  refusing  a  new  trial  recites 
that  "it  was  heard  upon  the  record  and  state- 
ment, and  upon  the  affldvaits  filed  by  the  de- 
fendants in  support  of  their  motion,"  it  cannot 
be  contended  that  the  trial  court  did  not  con- 
sider the  affidavits  as  to  newly  discovered  evi- 
dence presented  on  the  motion. — Haws  v.  Vic- 
toria Copper  Min.  Co.,  160  U.  S.  303,  16  S. 
Ct  282,  40  L.  Ed.  436. 

The  grounds  for  refusing  a  new  trial  for 
newly  discovered  evidence  will  be  presumed 
to  have  been  sufficient,  where  they  do  not  ap- 
pear on  the  record. — Santos  v.  Holy  Roman 
Catholic  and  Apostolic  Church,  Parish  of  Tam- 
bobong,  29  S.  Ct  338,  212  U.  S.  463,  53  L.  Ed. 
iiU9. 

^=>934«  Judgment. 

S«s  8  Cent  Dig.  App.  ft  B.  {f  8777-8788. 

In  ejectment,  the  appellate  court  will  as- 
sume that  the  premises  awarded  in  the  judg- 
ment are  embraced  in  the  description  given  in 
the  complaint,  unless  the  contrary  distinctly 
appears.— Morgan  v.  Eggers,  127  U.  S.  63,  8  S. 
Ct.  1041,  32  L.  Ed.  56,  affirming  judgment  (C. 
C.)  20  F.  666. 

Presumptions  unfavorable  to  the  judgment 
will  not  be  indulged  in  for  the  purpose  of  re- 
versing it,  unless  they  are  natural  and  probable, 
and  such  as  ought  to  be  drawn  from  the  facts 
actually  found  by  the  court  below.— Bear  Lake 
&  River  Waterworks  &  Irrigation  Co.  v.  Gar- 
land, 17  S.  Ct  7,  164  U.  S.  1,  41  U  Ed.  327. 

^=»037.   Taking  and  perf  eeting  appeal  or 
other  prooeedins  for  review. 
See  8  Cent  Dig.  App.  ft  B.  19  8788-3794. 

When  a  writ  of  error  gives  all  the  names 
of  the  parties  as  they  are  found  in  the  record 
of  the  case  in  the  circuit  court,  and  when  there 
is  nothing  to  show  that  any  other  person  was 
a  party  than  such  as  are  so  named,  the  supreme 
court  is  not  at  liberty  to  indulge  the  presump- 
tion that  there  were  others  who  were  parties, 
although  the  defendants  in  error  were  designat- 
ed as  •*D.  &  Co.,"  "C.  &  Co.."  etc.— Gumbel  v. 
Pitkin.  113  U.  S.  545,  5  S.  Ct  616,  28  L.  Ed. 
1128. 


Where  the  record  states  that,  after  rendi- 
tion of  judgment,  plaintiff  presented  to  the 
court  a  writ  of  error,  a  citation,  and  a  bond; 
that  the  court  allowed  the  writ;  that  the  cita- 
tion was  signed  by  the  judge;  and  that  the 
bond  was  ordered  to  be  filed  as  part  of  the 
record, — an  objection  that  th^  writ  of  error  was 
brought,  the  citation  signed,  and  the  bond  giv- 
en, before  the  rendition  of  the  judgment,  can- 
not be  sustained,  though  they  are  dated  the 
day  previous;  the  supreme  court  assuming  that 
this  is  a  clerical  error. — Glenn  v.  Liggett,  135 
U.  S.  533,  10  S.  Ct  867,  34  L.  Ed.  262,  re- 
versing judgment  (C.  C.)  Same  v.  Priest,  28  F. 
907. 

^s»938.  Making  and  contents  of  bill  of 
exceptions,  case,  or  statement 
of  facts. 

See  8  Cent  Dig.  App.  ft  B.  88  8795-3808. 

In  an  action  for  wrongful  death,  under 
How.  St  Mich.  §S  3391,  3392,  which,  as  con- 
strued by  the  Michigan  courts,  give  a  right  of 
action  only  when  decedent  leaves  some  one 
dependent  upon  him  for  support,  the  supreme 
court-  cannot  consider  whether  there  was  suffi- 
cient evidence  of  that  fact,  in  the  absence  of  an 
exception  at  the  trial  based  upon  that  particu- 
lar point,  since  to  do  so  would  require  it  to  pre- 
sume that  all  the  evidence  is  contained  in  the 
bill  of  exceptions,  contrary  to  the  rule  that 
only  BO  much  thereof  shidl  be  included  as  is 
necessary  to  explain  the  rulings  below.— Grand 
Trunk  Ry.  Co.  of  Canada,  v.  Ives,  144  U.  S. 
408,  12  S.  Ct  679,  36  L.  Ed.  485,  affirming 
judgment  (C.  CX)  Ives  v.  Grand  Trunk  R.  Co., 
35  F.  176. 

It  is  not  for  the  United  States  supreme  court 
to  say  that  the  entire  evidence  in  a  case  is 
set  forth  in  the  bill  of  exceptions,  for  that  would 
be  to  presume  a  direct  violation  of  a  settled  rule 
of  practice  as  regards  bills  of  exception,  viz. 
that  a  bill  of  exceptions  should  contain  only 
so  much  of  the  evidence  as  may  be  necessary  to 
explain  the  bearing  of  the  rules  of  the  court 
upon  matters  of  law  in  reference  to  the  ques- 
tions in  dispute  between  the  parties  to  the  case, 
and  which  may  relate  to  exceptions  noted  at 
the  trial. — Id. 

Under  Rev.  St  §  953,  requiring  bills  of 
exceptions  to  be  authenticated  by  the  judge  of 
the  trial  court,  *or  by  the  presiding  judge  there- 
of, if  more  than  one  judge  sat  at  the  trial,  the 
authentication  of  a  bill  of  exceptions  from  the 
circuit  court  by  the  district  judge  raises  a  pre- 
sumption that  he  alone  sat  at  the  trial,  al- 
though the  placita  shows  that  both  the  ciocuit 
judge  and  circuit  justice  were  also  present  at 
thjB  opening  of  court,  prior  to  the  trial. — Cooke 
V.  Avery,  147  U.  S.  375,  13  S.  Ct.  340,  37  L. 
Ed.  209. 

(F)  DISCRETION  OF  LOWER  COURT. 

Criminal  prosecutions,  see  Criminal  Law,  ^=» 

1148-1156. 
Federal  supreme  court,  see  Courts,  ^=>387(4). 
In  admiralty,  see  Admiralty,  ^=^118. 

^=>949«   Allowance  of  remedy  and  mat- 
ters  of  procedure  in  general* 

See  3  Cent  Dig.  App.  ft  E.  8  3835. 

Where  plaintiff  gives  testimony  which  de- 
fendant claims  tends  to  show  that  he  is  not  a 
citizen  of  the  district  in  which  he  sues,  it  is 
within  the  discretion  of  the  court  to  refuse  to 
allow,  defendant  to  file  a  plea  to  that  effect,  and 
to  raise  an  issue  as  to  the  jurisdiction  of  the 
court  on  the  ground  of  citizenship,  and  its  ac- 
tion in  this  regard  will  not  be  reviewed  by  the 
supreme  court.— Mexican  Cent.  Ry.  Co.  v.  Pink- 
ney,  149  U.  S.  194, 13  S.  Ct.  859,  37  L.  Ed.  699. 
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^s»957«  Opemlac  default. 

See  8  Cent  Dig.  App.  &  B.  S  8821 

An  application  to  set  aside  a  default  judg- 
ment is  addressed  to  the  discretion  of  the  court, 
and  unless  such  discretion  has  been  abused  the 
qrder  will  not  be  disturbed  on  appeal. — Copper 
King  of  Arizona  v.  Johnson,  25  S.  Ct.  793,  195 
U.  S.  627,  49  L.  Ed.  351,  afBrming  judgment 
(Ariz.)  76  P.  594. 


Amendatent  la  general* 
See  3  Cent.  Dig.  App.  &  B.  S  8824. 

The  discretion  of  the  court  below  in  refusing 
to  allow  an  amendment  to  an  application  for 
remanding  a  cause  to  the  state  court,  by  making 
additional  allegations  as  to  the  amount  in  con- 
troversy and  the  citizenship  of  the  parties,  etc., 
will  not  be  reviewed. — Ajers  v.  Watson,  137  U. 
S.  584,  11  S.  Ot  201,  34  L.  Ed.  803. 

^s»959.  Amended      and      eapplenental 

See  8  Cent  Dig.  App.  ft  B.  »  8826-8881. 

Allowance  or  refusal  to  allow  amendment  to 
a  pleading  cannot  be  reviewed  on  appeal.— 
Chapman  v.  Barney,  129  U.  S.  677,  9  S.  Ct 
426,  32  L.  Ed.  800 ;  Bullitt  County  v.  Washer, 
130  U.  S.  142,  9  S.  Ct.  499,  32  L.  Ed.  885. 

Where  plaintiff  gives  testimony  which  de- 
fendant daims  tends  to  show  that  he  ia  not  a 
citizen  of  the  district  in  which  he  sues,  it  is 
within  the  discretion  of  the  court  to  refuse  to 
allow  defendant  to  file  a  plea  to  the  jurisdiction 
of  the  court  on  the  ground  of  citizenship,  and 
its  action  in  this  regard  will  not  be  reviewed  by 
the  supreme  court. — Mexican  Cent.  Ry.  Co.  v. 
Pinkney,  149  U.  S.  194,  18  S.  Ct.  859,  37  Ii. 
Ed.  699. 

Abuse  of  discretion  which  may  be  reviewed 
on  appeal  is  committed  by  tiie  trial  court  when 
it  refuses  to  permit  an  amendment  to  the  bill 
in  a  suit  by  the  federal  government  to  enjoin 
railway  carriers  from  interstate  transportation  of 
commodities  with  which  they  are  associated  or 
in  which  they  are  interested,  where  such  amend- 
ment is  germane  to  the  original  tHUse  of  action, 
and  was  not  foreclosed  by  the  decision  of  the 
federal  Supreme  Court,  which  on  appeal  had  re- 
versed a  prior  decree  of  dismissal  founded  upon 
the  alleged  unconstitutionality  of*  the  statute  up- 
on which  the  suit  was  based,  and  had  remanded 
the  cause  for  further  proceedings.— United  States 
V.  Lehigh  Valley  R.  Co.,  31  S.  Ct.  387,  220  U. 
S.  257,  55  L.  Ed.  458. 

^=»960.  Rnlinss  on  motions  relating  to 
pleadings. 

See  8  Cent  Dig.  App.  ft  B.  Si  3825,  S832-8834. 

An  exception  to  the  refusal  of  the  trial 
court  to  reconsider  its  order,  made  on  defend- 
ant's motion,  permitting  the  withdrawal  of  a 
plea  in  abatement  and  the  filing  of  a  plea  in 
bar,  and  to  allow  the  trial  of  the  issuie  joined 
on  the  plea  in  abatement,  is  not  available  In 
the  federal  Supreme  Court.  Judgment  (1904) 
2^  App.  D.  C.  551,  reversed.— Chunn  v.  City  & 
Suburban  Ry.  of  Washington,  28  S.  Ct  63.  207 
U.  S.  302,  52  L.  Ed.  219. 

^=>963.  Proceedings  preliminary  to  trial. 

See  3  Cent  Dig.  App.  ft  B.  IS  3834,  3836,  8887. 

^=»964.  — ^  In  general. 

See  8  Cent  Dig.  App.  ft  B.  i  S83i. 

The  question  whether  two  cases  shall  be  con- 
solidated in  the  court  below  is  a  matter  in  the 
discretion  of  the  court,  and  will  not  be  disturbed 
on  appeal  except  for  palpable  abuse  of  discre- 
tion.—District  of  Columbia  v.  Bailey,  18  S.  Ct 
868,  171  U.  S.  161,  43  L.  Ed.  118.  reversing 
judgment  Bailey  y.  District  of  Columbia,  9  App. 
D.  0.  360. 


Change  of  Tenne. 
See  3  Cent  Dig.  App.  ft  B.  9  8888. 

The  action  of  the  trial  court  in  denying  an 
application  for  change  of  venue  will  not  be  re- 
viewed on  appeal.— Kennon  v.  Gilmer.  131  U. 
S.  22,  9  S.  Ct  606,  32  L.  Ed.  110. 

^=»900.  — ^  Gontinnanoe. 
See  8  Cent  Dig.  App.  ft  B.  9  8887. 

The  action  of  the  trial  court  on  an  applica- 
tion  for  a  continuance  will  ^not  be  reviewed  on 
error.— Cox  v.  Hart,  145  U.  S.  376,  12  S.  Ct 
962,  36  L.  Ed.  741. 

Granting  or  refusing  a  continuance  is  dis- 
cretionary, and  will  not  be  reviewed  except  in 
cases  of  an  abuse  of  discretion. — Means  v. 
Bank  of  Randall,  146  U.  S.  620.  13  S«.  Ct  186, 
36  L.  Ed.  1107 ;  Texas  &  P.  Ry.  Co.  ▼.  Humble, 
21  S.  Ot  526,  181  U.  S.  57.  45  L.  Ed.  747,  af- 
firming 97  F.  837,  38  O.  C.  A.  502. 

Denial  of  a  motion  for  the  continuance  of 
a  cause  does  not  constitute  a  ground  for  the  re- 
versal of  a  final  decree.  Decree  65  P.  276,  re- 
versed.—United  States  T.  Rio  Grante  Dam  & 
Irrigation  Co.,  22  S.  Ot  428,  184  U.  S.  416, 
46  L.  Ed.  619. 

^:»970.  Keeeption  of  evidenoe. 
See  8  Cent  Dig.  App.  ft  B.  H  8848-385L 

Where  offers  of  proof  are  not  specific,  or 
are  so  broad  as  to  embrace  irrelevant  and  im- 
material matter,  the  discretion  of  the  trial  court 
in  rejecting  them  is  not  reviewable.— Central 
Pac.  R.  Co.  V.  People  of  State  of  California, 
162  U.  S.  91,  16  S.  Ct  766,  40  L.  Ed.  903. 

The  admission  of  testimony  out  of  its  regu- 
lar order  is  within  the  sound  discretion  of  the 
trial  court,  whose  action  in  that  respect  will 
not  be  reviewed  except  in  case  of  abuse.— 
Throckmorton  v.  Holt,  21  S.  Ot  474,  180  U.  S. 
552,  45  L.  Ed.  663;  Raub  v.  Carpenter,  23  S. 
Ct  72,  187  U.  S.  159,  47  L.  Ed.  119. 

®=»971.  Eaeamination    of    witnesses* 
See  8  Cent  Dig.  App.  ft  B.  Si  3862-3857. 

The  extent  and  manner  of  the  cross-exam- 
ination of  a  witness,  which  may  be  made  with 
regard  to  matters  not  inquired  about  on  the 
direct  examination,  is  largely  subject  to  the 
control  of  the  court,  in  the  exercise  of  a  sound 
discretion,  and  the  exercise  of  such  discretion  is 
not  reviewable  on  appeal  or  writ  of  -  error. — 
Davis  V.  Coblens,  19  S.  Ct  832.  174  U.  S.  719, 
43  L.  Ed.  1147;  (Kan.)  Fourth  Nat  Bank  v. 
Albaugh,  23  S.  Ct  450,  188  U.  S.  734,  47  L. 
Ed.  673,  affirming  decree  107  F.  819,  46  C.  C.  A. 
655. 

The  discretion  of  the  trial  jifdge  in  deter- 
mining whether  a  given  nonexpert  witness  has 
the  qualifications  wnich  will  j)ermit  him,  to  the 
profit  of  the  jury,  to  state  his  opinion  upon  an 
issue  of  mental  capacity,  should  not  be  reviewed 
on  appeal  unless  the  decision  is  clearly  errone- 
ous. Decree  (1907)  29  App.  D.  C.  460,  affirm- 
ed.— Turner  v.  American  Security  &  Trust  Co., 
29  S.  Ct  420,  213  U.  S.  257,  53  L.  Ed.  788. 

The  discretion  of  the  trial  court  in  allow- 
ing leading  questions  will  not  be  reviewed 
where  the  ^witness  v/as  of  foreign  birth  and 
did  not  readily  understand  the  questions  put. — 
Southwestern  Brewery  &  Ice  Co.  v.  Schmidt, 
33  S.  Ct.  68.  226  U.  S.  162,  57  L.  Ed.  170,  af- 
firming judgment  Schmidt  v.  Southwestern 
Brewery  &  Ice  Co.,  107  P.  677,  15  N.  M.  232. 

^=»973.  Dismissal,  nonsnit,  denmrrer  to 
OTidenee,  or  direction  of  Ter« 
diet. 
See  8  Cent  Dig.  App.  ft  B.  S  8846. 

A  demurrer  to  evidence  is  addressed  more 
to  the  discretion  of  the  court  than  to  the  mer- 
its, and  the  action  of  the  trial  court  thereon 
is  not  assignable  for  error.— Van  Stone  ▼.  Still- 
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weU  &  Bierce  Mfg.  Go.,  142  U.  S.  128, 12  S.  Ot 
181,  35  li.  Ed.  961. 

^»974«  SvbmiBsioii    of   Issnes   or   qves* 
tionfl  to  Jury. 
S«e  S  C«nt  Dig.  App.  ft  B.  if  S86S.  88G9. 

Since  a  suit  for  the  foreclosure  of  mechan- 
ics' liens  is  one  of  equitable  jurisdiction,  and 
the  court  is  not  bound  to  submit  issues  to  the 
jury,  where  it  has  done  so  it  is  at  liberty  to  dis- 
regard their  findings;  and  hence  its  action  in 
setting  aside  the  general  verdict,  and  substitut- 
ing its  own  findings  for  the  special  findings  of 
the  jury.  Is  not  reviewable.— -Idaho  &  Oregon 
Land  Imp.  Co.  v.  Bradbury,  132  U.  S.  509,  10 
8.  Ct  177.  33  li.  Ed.  433,  affirming  Bradbury 
V.  Idaho  ft  Oregon  Land  Imp.  Co.,  2  Idaho 
(Hash.)  239,  10  P.  620. 

^s>976.   Vew  trial  or  rehearlns* 
See  S  Cent.  Dig.  App.  ft  B.  |i  S80O-3876. 


—  la  s«aeral. 

See  S  Cent  Dig.  App.  ft  B.  |8  3M0-3866. 

The  denial  of  a  new  trial  will  not  be  re- 
viewed-^Missouri  Pac.  Ry.  Co.  v.  Chicago  & 
A.  R.  Co.,  132  U.  S.  191,  10  S.  Ct  65,  33  L. 
Ed.  309;  Van  Stone  v.  Stillwell  &  Bierce^  Mfg. 
Co.,  142  U.  S.  128,  12  S.  Ct  181,  35  L.  Ed. 
961 ;  New  York,  L.  B.  &  W.  R.  Co.  v.  Winter's 
Adm'r,  143  U.  S.  60,  12  S.  Ct  356,  36  L.  Ed. 
71. 

The  ruling  on  a  motion  for  new  trial  is  dis- 
cretionary,  and  not  reviewable  in  the  federal 
courts.— Ward  ▼.  Joslin,  22  S.  Ct  807,  186  U. 
Sw  142,  46  L.  Ed.  1093;  affirming  judgment  105 
F.  224,  44  0.  C.  A.  456. 

^=>979,  — »-  For  iaswfieionoy  of  otI^ 
deaoe. 

Bee  S  Cent  Dig.   App.  ft  B.  U  8871-8873,  8877;  24 
Cent  Dig.  Fraud.  Conv.  8  899. 

An  order  of  the  circuit  court  of  the  Unit- 
ed States  requiring  a  party  to  remit  a  portion 
of  the  verdict  awarded  as  a  condition  for  re- 
fusing a  new  trial  is  not  subject  to  review  by 
the  supreme  court— Arkansas  Val.  Land  &  Cat- 
Ue  Co.  V.  Mann,  130  U.  S.  69,  9  S.  Ct  458,  32 
L.  Ed.  854. 

Where  a  motion  for  a  new  trial  on  the 
ground  of  excessive  damages  is  refused  by  the 
trial  court,  such  refusal  will  not  be  reviewed  on 
appeal  to  the  supreme  court—New  York,  L.  E. 
&  W.  R.  Co.  V.  Winter's  Adm'r,  143  U.  S.  60, 
12  S.  Ct.  356,  36  L.  Ed.  71. 

t^=»9ft8L  Allowaaoe  and  perfeotias  of 
appeal  or  other  prooeeding  for 
review. 

See  S  Cent  Dig.  App.  ft  B.  81  3889-3891. 

The  discretion  of  the  trial  judge  as  to  the 
sufficiency  of  the  appeal  bond  is  not  reviewable 
on  appeaL — ^New  Orleans  Ins.  Co.  v.  E.  D.  Albro 
Co.,  112  U.  S.  506,  5  S.  Ct.  289,  28  L.  Ed.  809. 


of     supersedeas    or 
stay. 
See  3  Cent  Dig.  App.  ft  B.  S  8892. 

The  amount  of  a  supersedeas  bond  as  well 
as  the  security  are  matters  to  be  determined 
by  the  judge  below,  and  this  discretion  will  not 
be  interfered  with  bjr  the  supreme  court — 
Mexican  Nat.  Const  Co.  v.  Reusens,  118  U.  S. 
49,  6  S.  Ct  945,  30  L.  Ed.  77. 

(G)  QUESTIONS  OF  FACT,  VERDICTS, 
AND  FINDINGS. 

Action  for  divorce,  see  Divorce,  ^=:»184. 
Court  of  claims,  see  Courts,  ^=»389. 
Decisions  of  Board  of  General  Appraisers,  see 

Customs  Duties,  ^=»85. 
Deportation  proceedings,  see  Aliens,  ^=»32. 


Federal  Supreme  Cour<t,  see  Courts,  ^s»399. 
Findings   of  interstate   commerce    commission, 

see  Commerce,  ^=»98. 
In  admiralty,  see  Admiralty,  ^=:»118. 
Review  of  criminal  prosecutions,  see  Criminal 

Law,  «=s>1157-1159. 

^=:>987.  Powor  and  daty  to  review. 

See  8  Cent  Dig.  App.  ft  B.  §8  3893-3896 ;    13  Cent 
Dig.  Costs,  8  337. 

A  suit  by  the  United  States  to  bar  and 
foreclose  all  claims  in  law  and  equity  on  the 
part  of  one  who  has  fraudulently  obtained  an 
award  a^inst  another  country,  under  a  statute 
authorizmg  the  court  to  render  such  interlocu- 
tory and  final  decrees  as  the  evidence  may 
warrant,  according  to  the  principles  of  equity 
and  justice,  and  to  enforce  the  same  by  in- 
junction, is  a  suit  in  equity,  which  on  appeal 
IS  to  be  re-examined  on  both  law  and  facts. 
Decree  United  States  v.  La  Abra  Silver  Min. 
Co.,  32  Ct  CI.  462,  affirmed.— La  Abra  Silver 
Min.  Co.  V.  United  States,  20  S.  Ct  168,  175 
U.  S.  423,  44  L.  Ed.  223. 

^=»988.  Extent  of  review. 
See  3  Cent  Dig.  App.  ft  B.  88  3897-3889. 

^s»989.  — »  lageaeraL 

See  8  Cent  Dig.  App.  ft  H.  9  8897. 

The  decision  of  a  jur]^  as  to  the  fact  of 
the  navigability  of  water  is  not  binding  upon 
the  appellate  court^  so  as  to  preclude  a  con- 
sideration of  the  mstructions  and  definitions 
under  wUch  the  jury  found  the  verdict  Judg- 
ment 92  F.  344,  34  C.  C.  A.  392.  reversed.— 
Leovy  v.  United  States,  20  S.  Ct  707,  177  U.  S. 
621,  44  L.  Ed.  914. 

^=:»992.  Questloas  preHmtaary  to  admis- 
sion of  evideaoe. 

See  3  Cent  Dig.  App.  ft  B.  8  8860. 

The  finding  of  a  trial  judge  on  a  preliminary 
question  of  fact  on  which  the  admissibility  of 
certain  evidence  depends  is  not  subject  to  re- 
versal if  fairly  supported  by  the  evidence.— Gila 
Valley,  G.  &  N.  Ry.  Co.  v.  Hall.  34  S.  Ct  229, 
232  U.  S.  ^,  58  L.  Ed.  521,  affirming  judgment 
112  P.  846,  13  Ariz.  270. 

^s»997.  Dismissal,  aoasait,  deatarrer  to 
evldeiioe,   or  direction  of  vor- 
diet. 
See  8  Cent  Dig.  App.  ft  B.  S§  4028,  4024. 

Hie  refusal  of  the  trial  court  to  direct  a 
verdict  for  the  defendant  in  an  action  on  a 
life  insurance  policy  on  the  ground  of  a  viola- 
tion of  the  policy  by  suicide  will  not  be  ground 
of  Teversal  after  verdict  and  judgment  for  the 
plaintiff  on  the  policy,  where  the  facts  do  not 
show  beyond  dispute  that  suicide  was  commit- 
ted. Judgment  94  F.  751,  36  C.  C.  A.  467,  af- 
firmed.—Supreme  Lodge,  K.  P.  of  the  World,  v. 
Beck,  21  S.  Ct  532,  181  U.  S.  49,  45  L.  Ed.  741. 

The  review  by  an  appellate  court  of  the  ac- 
tion of  the  trial  court  in  gfving  a  peremptorv  in- 
struction in  favor  of  the  defendant  after  deny- 
ing plaintiffs'  request  for  a  peremptory  instruc- 
tion in  their  favor,  and  their  subsequent  special 
requests,  is  not  confined  to  determining  whether 
there  was  any  support  in  the  evidence  for  the 
inferences  drawn  by  the  trial  court,  but  extends 
to  determining  whether  the  special  instructions 
asked  were  rightly  refused  either  because  of 
their  inherent  unsoundness,  or  because,  in  any 
event,  the  evidence  was  not  such  as  would  have 
justified  the  court  in  submitting  the  case  to  the 
jury.  Judgments  (1906)  Empire  State  Cattle 
Co.  v.  Atchison.  T.  &  8.  F.  R.  Co.,  147  F.  457, 
77  C.  C.  A.  601,  and  Minnesota  &  D.  Cattle 
Co.  V.  Same,  147  F.  463,  77  C.  C.  A.  607,  af- 
firmed.—Empire  State  Cattle  Co.  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  28  S.  Ct.  607,  210  U.  S. 
1,  52  L.  Ed.  931,  15  Ann.  Cas.  70. 
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^==>998,  Verdicts. 

See  8  Cent.  Dig.  App.  ft  B.  19  3912-8954;  34  Cent 
Dig.  Fraud.  Coot.  9S  1000,  1001. 

^=»999.  — —  GonelvsiTeness  in  geneval. 

See  3  Cent  Dig.  App.  ft  E.  18  3912-8921.  8923.  3924; 
24  Cent.  Dig.   Fraud.  Conv.  i  1000. 

A  verdict  upon  a  question  of  fact  on  the 
evidence  submitted  is,  in  general,  conclusive. — 
Cunningham  v.  Springer,  27  S.  Ct.  301,  204 
U.  S.  647,  51  L.  Ed.  662,  9  Ann.  Cas.  807. 

^=»1001*  — —  Snfflcienoy  of  evidenoe  In 
support. 

See  3  Cent.  Dig.  App.  ft  B.  95  3922.  8928-3934;  24 
Cent  Dig.  Fraud.  Conv.  9  1000. 

^  Evidence  is  insufficient  in  law  onljr  where 
there  is  a  total  absence  of  such  proof,  either  as 
to  its  quantity  or  kind,  as  in  the  particular  case 
some  rule  of  law  requires  as  essential  to  the 
establishment  of  a  fact  sought  to  be  proved,  e. 
g.,  where  the  law  requires  written  evidence,  or 
two  witnesses,  and  only  oral  evidence  or  one 
witness  is  produced.  Insufficiency  in  point  of 
fact  may  exist  where  there  is  none  in  law,  as 
where  there  is  some  evidence  to  sustain  every 
element  of  the  case,  competent,  both  in  quantity 
and  in  quality,  in  law,  to  sustain  it,  but  met 
by  countervailing  proof  sufficiently  potent  to 
lead  to  the  opposite  conclusion.  In  such  cases, 
the  verdict  is  not  supported  by  sufficient  evi- 
dence, because  it  is  against  the  weight  of  evi- 
dence.— ^Metropolitan  R.  Co.  v.  Moore,  7  S.  Ct. 
1334,  121  U.  S.  558,  30  L.  Ed.  1022. 

Under  Prince's  Laws  N.  M.  c.  16,  §  7  (Comp. 
St.  §  2190),  providing  that  the  supreme  court 
shall  reverse  or  affirm  the  judgment  of  the  dis- 
trict court  on  the  facts  in  the  record  alone,  the 
court  may  affirm  a  judgment  rendered  on  a  gen- 
eral verdict  for  plaintiffs,  if  the  facts  support 
any  count  in  the  declaration. — Hopkins  v.  Orr, 
124  U.  S.  510,  8  S.  Ct  590,  31  L.  Ed.  523. 

The  verdict  is  conclusive  if  there  is  any 
evidence  to  sustain  it,  or  the  evidence  tends  to 
sustain  it. — United  States  v.  Copper  Queen  Con- 
eol.  Min.  Co.,  22  S.  Ct.  761,  185  U.  S.  495,  46 
L.  Ed.  1008.  affirming  60  P.  885.  7  Ariz.  80. 

The  court  cannot  reverse  a  judgment  be- 
cause of  insufficient  evidence  to  support  a  find- 
ing of  fact  by  the  jury  based  on  the  evidence 
and  an  ocular  inspection  of  machinery  the 
knowledge  of  the  defects  of  which  is  in  issue. — 
Choctaw,  O.  &  G.  R.  Co.  v.  Holloway.  24  S.  Ct 
102,  191  U.  S.  334,  48  L.  Ed.  207,  affirming 
judgment  114  F.  458,  52  C.  C.  A.  260. 

Whether  there  was  credible  evidence  to  sus- 
.tain  a  verdict  was  for  the  jury  and  not  for  the 
appellate  court — Southwestern  Brewery  &  Ice 
Co.  V.  Schmidt,  33  S.  Ct.  68,  226  U.  S.  162,  57 
L.  Ed.  170,  affirming  judgment  Schmidt  v. 
Southwestern  Brewery  &  Ice  Co.,  107  P.  677,  15 
N.  M.  232. 

A  verdict  for  plaintiff  in  an  action  for  death 
should  not  be  set  aside  on  appeal  for  lack  of 
evidence,  unless  under  the  testimony  no  recov- 
ery could  be  had  on  the  facts  shown  in  any 
view  which  could  properly  be  taken  of  them. — 
Myers  v.  Pittsburgh  Coal  Co.,  34  S.  Ct.  559,  233 
U.  S.  184,  58  L.  Ed.  906,  reversing  judgment 
Pittsburgh  Coal  Co.  v.  Myers,  203  F.  221,  121 
C.  C.  A.  427. 

^=>1002.  —  Ob    oonflietlng   evideiioe. 

See  3  Cent  Dig.  App.  &  E.  99  3935-3937;  24  Cent. 
Dig.  Fraud.  Conv.  9  1001;  41  Cent  Dig.  R.  R.  9 
1656. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed.— -^tna  Life  Ins,  Co.  v.  Ward,  140 
i:.  S.  76,  11  S.  Ct.  720,  35  L.  Ed.  371 ;  New 
York,  L.  E.  &  W.  R.  Co.  v.  Winter's  Adm'r,  143 
U.  S.  60,  12  S.  Ct  356,  36  L.  Ed.  71. 

Conflicting  testimony  will  not  be  weighed  by 
the  Supreme  Court,  and  it  will  only  determine 
whether  there  is  evidence  adequate  to  sustain 


the  verdict.— Troxell  v.  Delaware,  L.  &  W.  R. 
Co.,  33  S.  Ct  274,  227  U.  S.  434,  57  L.  Ed. 
586,  reversing  judgment  Delaware,  L.  &  W.  R. 
Co.  V.  TroxeU,  200  F.  44,  118  C.  C.  A.  272. 

^»1003.  Asainat    welsht    of     evi* 

denoe. 

See  8  Cent  Dig.  App.  ft  B.  99  3938-3943;  6  Cent 
Dig.  Attach.  9  926;  24  Cent  Dig.  Fraud.  Conv.  9 
1000. 

The  objection  that  the  verdict  in  a  negli- 
gence action  was  against  the  weight  of  evidence 
cannot  be  considered  by  the  federal  Supreme 
Court  on  a  writ  of  error,  where  there  is  evi- 
dence proper  for  the  consideration  of  the  jury. 
— Herencia  v.  Guzman,  31  S.  Ct  135,  219  U. 
S.  44,  55  L.  Ed.  81. 

^=:»1004.  — —  Amonitt  of  reooTery. 

See  8  Cent  Dig.  App.  ft  B.  99  3944-3947 ;  48  Cent 
Dig.  Sales.  9  1320. 

On  appeal  the  verdict  is  conclusive  as  to 
the  amount  of  damages. — Wabash  Ry.  Co.  v. 
McDaniels,  107  U.  S.  454,  2  S.  Ct.  932,  27  L. 
Ed.  605;  City  of  Lincoln  v.  Power,  151  U.  S. 
436,  14  S.  Ct  387,  38  L.  Ed.  224. 

An  allowance  for  counsel  fees  out  of  funds 
in  court  will  not  be  di8tuii)ed  as  excessive,  where 
the  two  lower  courts  have  concurred  in  the 
amount  allowed  as  reasonable.  Decree  (1909) 
172  F.  1,  96  C.  0.  A.  587,  afBrmed.— United 
States  V.  Carter,  30  S.  Ct  515,  217  U.  S.  286, 
54  L.  Ed.  769,  19  Ann.  Cas.  594. 

The  objection  that  the  damages  allowed  in 
a  negligence  action  were  excessive  cannot  be 
considered  by  the  federal  Supreme  Court  on  a 
writ  of  error  where  there  is  evidence  proper  for 
the  consideration  of  the  jury. — Herencia  v.  Guz- 
man, 31  S.  Ct  135,  219  U.  S.  44,  55  L.  Ed.  81. 

A  case  of  mere  excessive  verdict  on  the  evi- 
dence does  not  present  a  question  for  re-exam- 
ination in  the  Supreme  Court  on  writ  of  error. 
—Southern  Ry.-Carolina  Division  v.  Bennett, 
34  S.  Ct  566,  233  U.  S.  80,  58  L.  Ed.  860,  af- 
firming judgment  (S.  C.)  Bennett  v.  Southern 
Ry.-Carolina  Division,  79  S.  E.  710. 

Refusal  to  direct  remittitur  because  of  as- 
sumed excessive  amount  of  verdict  is  not  re- 
viewable in  federal  Supreme  Court  on  writ  of 
error.— Texas  &  P.  R.  Co.  v.  Hill,  35  S,  Ct  575, 
237  U.  S.  208,  59  L.  Ed.  918. 

^=»1005.  —  Approval    of    trial    oourt. 

See  8  Cent  Dig.  App.  ft  B.  99  9860-3876.  3948-3950. 

The  determination  of  the  jury,  approved  by 
the  trial  court  and  by  the  Circuit  Court  of  Ap- 
peals, respecting  the  negligence  of  the  captain  of 
a  steamer  in  running  into  and  injuring  an  un- 
completed extension  of  a  government  breakwater 
in  a  harbor,  and  respecting  the  contributory  neg- 
ligence of  the  government,  cannot  be  disturb^ 
by  the  federal  Supreme  Court  if  there  is  any 
evidence  upon  which  it  can  be  rested.  Judg- 
ment (1905)  142  F.  315,  73  C  C.  A.  425,  affirm- 
ed.— Davidson  S.  S.  Co.  v.  TJnited  States,  27 
S.  Ct.  480,  205  U.  S.  187,  51  L.  Ed.  764. 

A  verdict  finding  that  a  construction  com- 
pany was  guilty  of  negligence  toward  a  loco- 
motive fireman  in  its  employ  who  was  injured 
by  the  giving  way  of  a  pile  bridge  during  high 
water  will  not  be  disturbed  by  the  federal 
Supreme  Court,  where  it  has  been  approved 
by  -both  the  trial  and  territorial  Supreme 
Courts,  and  there  was  evidence  that  the  bridge 
had  once  before  given  way  in  time  of  high 
water,  and  was  rebuilt  without  change  of  plan. 
Judgment  (1906)  87  P.  320,  17  Okl.  355.  af- 
firmed.—MoCabe  &  Steen  Const  Co.  v.  Wilson, 
28  S.  Ct.  558,  209  U.  S.  275,  52  L.  Ed.  788. 

^=>1007.   Findings  of  oonrt. 

See  8  Cent  Dig.  App.  ft  B.  99  3860-8876,  8955-3995H; 
24  Cent  Dig.  Fraud.  Conv.  9  1000;  42  Cent  Dig. 
Refer.  9  225. 
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^»1008«  — —  GonolusiTenesi  In  seneral. 

Se«  3  Cent.  Dig.  App.  ft  E.  H  3955-3960i  3962-3969; 
42  CenL  Dig.  Refer.  S  22S. 

Findings  of  fact  by  the   court  without  a 
jury  are  not  subject  to  exception  or  review. — 


Hathaway  v.  First  Nat.  Bank,  134  U.  S.  494, 
10  S.  Ct.  608,  33  L.  Ed.  1004 ;  Betts  v.  Mug- 
ridge,  154  U.  S.  644,  14  S.  Ct.  1188,  25  L.  Ed. 
157. 

Where  a  case  is  tried  before  the  court  with- 
out a  jury,  and  there  is  a  general  finding  only, 
and  no  special  findings  of  facts,  the  appellate 
court  is  precluded  from  inquiring  into  the  spe- 
cial facts  and  conclusions  of  law  on  which  that 
finding  rests,  and  can  review  only  the  rulings 
of  the  court  on  the  evidence  on  the  trial. — 
Boardman  v.  Toffey.  117  U.  S.  271.  6  S.  Ct.  734, 
29  li.  Ed.  89& 

^  A  finding  of  fact  by  the  court  sitting  without 
a  jury  is  equivalent  to  a  verdict,  and  hence  will 
be  disturbed  only  when  it  is  clearly  erroneous, 
or  shows  that  the  judge  was  infiuenced  by 
improper  motives,  or  misunderstood  the  evi- 
dence.—Donnelly  V.  District  of  Columbia,  119 
U.  S.  339,  7  8.  Ct  276,  30  U  Ed.  465 ;  Zeck^ 
endorf  v.  Johnson,  123  U.  S.  617,  8  S.  Ct.  261, 
31  Ia  Ed.  277:  Lehnen  v.  Dickson,  148  U.  S. 
71,  13  S.  Ct.  481,  37  L.  Ed.  373,  affirming  judg- 
ment (C.  C.)  Dickson  v.  Lehnen.  37  F.  319; 
Dower  v.  Richards,  151  U.  S.  658,  14  S.  Ct. 
452.  38  L.  Ed.  305. 

• 

Where  a  case  is  tried  by  the  circuit  court 
of  the  United  States  without  a  jury,  the  findings 
of  the  court  upon  questions  of  fact  are  final,  and 
not  open  to  review  in  the  supreme  court  on  a 
writ  of  error.  Rev.  St.  S  700.— Stanley  v.  .Al- 
bany County,  121  U.  S.  535,  7  S.  Ct.  1234,  30 
L.  Ed.  1000. 

WTiere  a  cause,  by  stipulation,  is  tried  by 
the  circuit  court  without  a  jury,  the  supreme 
court  cannot  review  its  action  in  finding  certain 
facts  from  the  evidence.— City  of  St.  Louis  v. 
Rutz,  138  V.  S.  226,  11  S.  Ct.  337,  34  L.  Ed. 
941^affirming  judgment  (C.  C.)  Rutz  v.  Seeger, 
35  F.  188. 

Laws  N.  M.  1889,  c.  1,  S  4,  making  it  the 
duty  of  the  supreme  court  to  pass  on  all  rul- 
ings apparent  on  the  record  or  bill  of  exceptions, 
and  in  case  of  error  to  grant  a  new  trial,  or 
render  such  judgment  as  may  be  proper,  and,  if 
the  case  was  tried  without  a  jury,  to  review  it 
to  the  same  extent  as  if  it  had  been  tried  by  the 
jury,  does  not  affect  the  general  rule  that,  when 
a  jury  is  waived,  the  findings  of  fact  have  the 
same  force  as  the  verdict  of  a  jury,  and  the 
court  wUl  not  order  a  trial  for  the  admission  of 
incompetent  evidence  if  there  be  other  evidence 
to  support  the  conclusion. — Grayson  v.  I^ynch, 
163  U.  S.  468,  16  S.  Ct.  1064,  41  L.  Ed.  230,  af- 
firming Lynch  t.  Grayson,  32  P.  149,  7  N.  M. 
(Gild.)  26. 

The  findings  of  a  court  on  questions  of  fact, 
where  a  jury  has  been  waived,  are  conc'lusive 
in  the  courts  of  review.— (Sup.,  111.)  Dooley  v. 
Pease,  21  S.  Ct  329,  180  U.  S.  126,  45  L.  Ed. 
457,  affirming  judgment  88  F.  446,  31  C.  C.  A. 
5©. 

The  concurrent  decisions  of  two  courts  up- 
on a  question  of  fact  will  be  followed  unless 
shown  to  be  clearly  erroneous.  Judgment  16 
App.  D.  C.  595,  affirmed. — Brainard  v.  Buck,  22 
S.  Ct  458.  184  U.  S.  99,  46  L.  Ed.  449. 

The  findings  of  fact  in  a  creditors'  suit, 
which  are  not  reviewable  in  the  federal  Supreme 
Court  embrace  a  statement  accompanying  the 
findings,  to  the  effect  that  certain  conversations 
between  an  attorney  and  client  were  excluded 
because  the  plan  outlined  by  the  latter  did  not 
tend  to  establish  a  fraud  on  creditors  so  as  to 


exclude  the  claim  of  privilege,  since  such  state- 
ment really  shows  that,  instead  of  rejecting  the 
testimony,  the  court  weighed  and  considered  it, 
and  its  finding  that  the  conversation  did  not 
tend  to  show  the  fraud  which  it  was  asserted  it 
did  show,  and  which  was  the  same  fraud  charg- 
ed in  the  bill,  was  but  an  expression  of  the  con- 
clusion of  the  court  upon  the  facts  involved  in 
the  merits  of  the  controversy.— Will  v.  Torn- 
abellB,  30  S.  Ct.  424,  217  U.  S.  47,  54  L.  Ed. 
660. 

Findings  of  the  court  under  Rev.  St  §  649, 
have  the  same  effect  as  a  verdict  of  a  jury. — 
United  States  v.  United  States  Fidelity  &  Guar- 
anty Co.,  35  S.  Ct  298,  236  U.  S.  512,  59  L. 
Ed.  606,  affirming  judgment  United  States  Fi- 
delity &  Guaranty  Co.  v.  United  States,  194  F. 
611,  116  C.  C.  A.  187. 

<S=9l009.  — -  Effect  in  equitable  actions. 

See  3  Cent  Dig.  App.  &  B.  88  8970-3978;    24  Cent. 
Dig.  Fraud.  Conv.  8  1000. 

In  an  action  by  a  cestui  que  trust  against  a 
trustee,  where,  upon  the  evidence,  a  majority  of 
the  court  is  of  opinion  that  the  proofs  do  not 
make  out  the  breach  of  trust  alleged,  and  that 
plaintiff's  view  oi  defendant's  obligations  is  in- 
consistent with  the  previous  conduct  and  mutual 
dealings  of  the  parties,  the  decree  in  favor  of 
defendant  will  be  affirmed. — Tyler  v.  Campbell, 
106  U.  S.  322,  1  S.  Ct  293,  27  L.  Ed.  162. 

In  equity  a  finding  of  the  judge  or  chancel- 
lor on  conflicting  evidence  will  not  be  disturbed 
unless  it  is  clearly  wrong. — Gumaer  v.  Colorado 
Oil  Co.,  152  U.  S.  88,  14  S.  Ct  480,  38  L.  Ed. 
365. 

The  rule  that  successive  and  concurrent  de- 
cisions of  two  courts  in  the  same  case,  on  a 
mere  question  of  fact,  will  not  be  reversed  by 
the  supreme  court,  unless  clearly  shown  to  be 
erroneous,  is  applicable  to  appeals  in  equity  as 
well  as  in  admiralty. — Towson  v.  Moore,  19  S. 
Ct  332,  173  U.  S.  17,  43  L.  Ed.  597. 

Concurrent  findings  of  facts  of  the  courts 
below  in  a  suit  in  equity  will  not  be  disturbed 
by  the  federal  Supreme  Court  on  appeal  unless 
clearly  erroneous.  Judgment  (1906)  144  F.  83, 
75  C.  O.  A.  243,  affirmed.— Dun  v.  Lumbermen's 
Credit  Ass'n,  28  S.  Ct.  335.  209  U.  S.  20,  52 
L.  Ed.  663,  14  Ann.  Cas.  501. 

^=»1010.  ^—  Sufficiency  of  evidence  in 
support. 

See  8  Cent  Dig.  App.  ft  E.  58  3979-3982,  4024;    2i 
Cent.  Dig.  Fraud.  Conv.  |  1000. 

Where  an  ultimate  fact  is  found  by  the  low- 
er court,  its  finding  or  refusing  to  find  as  to  any 
incidental  fact  which  is  merely  evidence  as  to 
the  ultimate  fact  will  not  be  reviewed  by  the  su- 
preme court. — Hathaway  v.  First  Nat.  Bank, 
134  U.  S.  494,  10  S.  Ct  608,  33  L.  Ed.  1004. 

The  supreme  court  will  not  review  the  find- 
ing of  fact  of  the  circuit  court  except  to  estab- 
lish whether  such  court  found  any  facts  which 
were  wholly  unsupported  by  testimony,  or  re- 
fused to  find  any  fact  material  to  the  issue, 
when  such  fact  was  proven  by  uncontradicted 
evidence.— Alexendre  v.  Machan,  147  U.  S.  72, 
13  S.  Ct  211,  37  L.  Ed.  84,  affirming  decree 
(C.  C.)  The  City  of  New  Yorlc,  35  F.  604. 

Under  Rev.  St.  §  700,  allowing  a  review  of 
the  rulings  of  a  court  sitting  without  a  jury, 
and  a  determination  as  to  whether  facta  specifi- 
cally found  support  the  judgment,  in  the  ab- 
sence of  special  findings,  there  can  be  no  in- 
quiry as  to  whether  the  facts  were  sufficient  to 
sustain  the  conclusion. — Lehnen  v.  Dickson,  148 
.U.  S.  71,  13  S.  Ct.  481.  37  L.  Ed.  373,  affirming 
judgment  (C.  C.)  Dickson  v.  Lehnen,  37  F.  319. 

A  finding  or  judgment  by  the  court  on  the 
facts  will  not  be  disturbed  if  sustained  by  suffi- 
cient evidence,  or  substantially  supported  by  the 
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evidence.— Mellon  v.  Delaware,  L.  &  W.  R.  Co., 
154  U.  S.  673,  14  S.  Ct  U94,  26  L.  Ed.  929. 

Where  a  case  is  tried  by  the  court  without 
a  jury,  the  sufficiency  of  the  evidence  to  sustain 
its  findings  of  fact  cannot  be  considered  by  the 
appellate  court.— Young  v.  Amy,  18  S.  Ct.  802, 
171  U.  S.  179,  43  L.  Ed.  127. 

A  finding  by  the  trial  court  will  not  be  dis- 
turbed by  the  court  on  appeal,  when  there  is 
any  evidence  to  support  it,  or  the  evidence  tends 
to  support  it— Dooley  v.  Peaae.  21  S.  Ct.  329. 
180  U.  S.  126,  45  L.  Ed.  457,  affirming  judgment 
88  F.  446,  31  C.  C.  A.  582. 

The  supreme  court  of  the  United  States, 
though  bound  by  an  agreed  statement  of  facts 
when  reviewing  the  judgment  of  a  state  court, 
may  inquire  whether  the  facts  agreed  upon  sup- 
port the  judgment.  Judgment  63  P.  935,  9 
Wyo.  352,  87  Am.  St  Rep.  959,  reversed.— Kel- 
ley  V.  Rhoads,  23  S.  Ct  259,  188  U.  S.  1,  47 
L.  Ed.  359. 

A  finding  of  the  court  of  private  land  claims, 
that  *'the  evidence  as  to  the  settlement  and  oc- 
cupation of  the  tract  purporting  to  have  been 
granted,  continuity  of  possesfion,  cultivation, 
residence,  improvement,  claim  of  ownership, 
notoriety  of  the  grant,  and  knowledge  of  the  ex- 
istence in  the  community  or  by  the  oldest  in- 
habitants now  living  is  so  vague,  contradictory, 
and  uncertain  as  to  be  almost  woolly  wanting,** 
will,  in  the  absence  of  clear  evidence  to  the  con- 
trary, be  adopted  on  appeal  by  the  Supreme 
Court  of  the  United  States. — Sena  v.  United 
States,  23  S.  Ct.  596,  189  U.  S.  233,  47  L.  Ed. 
787,  decree  modified  23  S.  Ct  857,  189  U.  S. 
504,  47  L.  Ed.  787. 

The  action  of  the  trial  court  in  disregard- 
ing uncontradicted  testimony  tending  to  show 
the  absence  of  a  necessary  party  will  not  be 
disturbed  on  an  appeal  from  a  territorial  Su- 
preme Court  to  the  Supreme  Court  of  the  Unit- 
ed States,  where  such  testimony  squarely  con- 
flicts with  an  averment  in  a  pleading  to  which 
the  witness  is  a  party,  and  upon  the  truth  of 
which  averment  the  whole  controversy  pro- 
ceeds. Judgment  85  P.  259,  16  Okl.  131,  af- 
firmed.— Southern  Pine  Lumber  Co.  v.  Ward 
28  S  .Ct  239,  208  U.  S.  126,  52  L.  Ed.  420. 

A  finding  of  a  federal  Circuit  Court  that  a 
foreign  insurance  company  was  not  induced  by 
fraud  to  send  its  medical  representative  into 
the  state,  clothed  with  authority  to  settle  a  loss, 
so  as  to  permit  service  of  process  on  him  in  an 
action  against  the  company,  will  not  be  set  aside 
by  the  federal  Supreme  Court  as  erroneous, 
where  the  lower  court  might  have  found  on  the 
testimony  that  there  was  a  bona  fide  attempt 
to  settle  the  controversy,  and  that  it  was  only 
upon  failure  to  reach  a  settlement  that  service 
of  summons  was  made.— Commercial  Mut.  Ac- 
cident Co.  V.  Davis,  29  S.  Ct.  445,  213  U.  S. 
245,  53  L.  Ed.  782. 

The  federal  Supreme  Court  reviewing  on  er- 
ror a  judgment  of  the  state  appellate  court  re- 
versing a  judgment  holding  directors  of  a  na- 
tional bank  liable  under  Rev.  St.  S  5239  (Comp. 
St  1913,  §  9831),  for  deposits  received  under 
false  representations  as  to  the  bank's  financial 
condition,  will  inquire  into  the  facts  to  deter- 
mine whether  there  is  substantial  evidence  to 
support  the  findings. — Jones  Nat  Bank  v.  Tates, 
36  S.  Ct.  429,  240  U.  S.  541,  60  L.  Ed.  788. 
reversing  judgment  139  N.  W.  844,  1135,  93 
Neb.  321. 

^=^1011.  — ^  Obl   eoafliotins  evidence. 

Bee  8  Cent  Dig.  App.  ft  B.  SS  8883-8889;    84  Cent 
Dig.  Fraud.  Conv.  8  lOOL 

A  finding  by  the  court  on  conflicting  evi- 
dence has  the  force  of  a  verdict,  and  will  not 
be  disturbed   on  appeal. — Hewitt  v.   Campbell, 

109  U.  S.  103.  3  S.  Ct.  68,  27  L.   Ed.  871; 
Jeffries  v.  Mutual  Life  Ins.  Co.  of  New  York, 

110  U.  S.  305,  4  S.  Ct  8,  28  L.  Ed.  156 ;   Mc- 


Kinley  Creek  Min.  Co.  y.  Alaska  United  Min. 
Co.,  22  S.  Ct  84,  183  U.  S.  563,  46  L.  Ed.  331 ; 
Hill  V.  McCord,  195  U.  S.  395,  25  S.  Ct.  96,  49 
L.  Ed.  251,  affirming  McCord  v.  Hill,  94  N.  W. 
65,  117  Wis.  306. 

The  finding  of  a  trial  court,  on  conflicting 
evidence,  that  an  assessment  did  not  include  the 
federal  franchise  of  defendant  railroad,  is  not 
open  to  review  oil  the  theory  that  the  court  did 
not  consider  all  the  evidence,  merely  because  it 
stated  that  if  the  parol  evidence  offered  had  not 
weighed  in  plaintiff's  favor,  and  if  defendant, 
by  preponderance  of  such  evidence,  could  have 
shown  that  the  board  intended  to  include  a  fed- 
eral franchise^  the  court  would  have  had  to  dis- 
regard it  as  incompetent.  Judgment  105  Cal. 
576,  38  Pac.  905,  affirmed.— Central  Pac.  R.  Co. 
V.  People  of  State  of  California,  162  U.  S.  91, 
16  S.  Ct  766,  40  L.  Ed.  903. 

^=s»1012.  Agaiiist     weight     of     evi- 

denoe. 

See  3  Cent  Dig.  App.  ft  H.  §9  8880-8988. 

The  question  whether  a  finding  is  against 
the  weight  of  evidence  cannot  be  considered.— 
Dooley  v.  Pease,  21  S.  Ct.  329,  180  U.  S.  126, 
45  L.  Ed.  457,  affirming  88  F.  446,  31  C.  C.  A. 
582. 

A  finding  of  the  trial  court,  not  clearly 
a^inst  the  weight  of  the  evidence,  will  not  be 
disturbed.— Howard  v.  Perrin,  26  S.  Ct  195, 
200  U.  S.  71,  50  U  Ed.  374. 

^=9 101 5*  -^  Deolsioa    on     motion     for 
new  trial. 
B—  8  Cent  Dig.  App.  ft  B.  88  8860-8878. 

Where  a  motion  for  a  new  trial,  based  on 
the.  alleged  intoxication  of  a  juryman  during 
the  trial,  is  contested,  and  the  trial  court  aft- 
er a  full  consideration  of  affidavits  and  counter 
affidavits  and  a  searching  oral  investigation, 
finds  as  matter  of  fact  that  the  charge  is  not 
sustained,  and  overrules  the  motion,  a  judgment 
on  the  verdict  will  not  be  disturbed  on  appc^al. 
— Keely  v.  Moore,  25  S.  Ct.  169,  196  U.  S.  38, 
49  L.  Ed.  376,  affirming  Kelly  y.  Same,  22  App. 
D.  C.  9. 

The  trial  judge,  to  whom  a  suit  to  enjoin 
an  assessment  was  submitted  on  both  the  law 
and  the  facts,  having  found  that  the  evidence 
did  not  disclose  any  discrimination  in  the  as- 
sessment and  levy  of  the  taxes  on  the  stock  in 
controversy  as  compared  with  other  property 
in  the  state,  and  that  the  value  placed  on  tbe 
stock  by  the  Comptroller  General  is  not  exces- 
sive, and  having  also  found  generally  in  favor 
of  the  defendant  on  all  of  the  issues  of  fact  in 
the  case,  and  there  bein^  evidence  to  authorize 
each  finding,  and  the  trial  judge  having,  upon 
motion  for  a  new  trial,  declined  to  disturb  the 
findings  made  by  him  at  the  final  bearing,  the 
judgment  will  not  be  reversed  on  the  ground 
that  the  findings  were  contrary  to  the  evidence 
and  without  evidence  to  support  them.— Central 
of  Georgia  R.  Co.  v.  Wright,  28  S.  Ct  47,  207 
U.  S.  127,  52  L.  Ed.  134,  12  Ann.  Cas.  4^3,  re- 
versing 54  S.  E.  52,  125  Ga.  589. 

^=>1016.  Findings    of   referee,    iiuuiter» 
oommissioner,  or  auditor. 

See  3  Cent  Dig.  App.  ft  B.  88  3898-4018;    M  Cent 
Dig.  Fraud.  Conv.  §  1000. 

®s9l017.  — ^  Coaoluaiveness  in  general* 

See   3   Cent   Dig.    App.   ft   B.    SS  3811.   Zm,  389«- 
4005;    24  Cent  Dig.  Fraud.  Conv.  8  1000. 

Where  a  cause  has  been  tried  in  the  circuit 
court  by  a  referee,  without  any  waiver  in  writ- 
ing of  trial  by  jury,  the  supreme  court  cannot, 
upon  writ  of  error,  review  exceptions  to  the  ad* 
mission  or  exclusion  of  evidence,  nor  to  the 
findings  of  fact  by  the  referee,  nor  his  refusal 
to  find  facts  as  requested.-^Roberts  v.  Benjamin* 
124  U.  S.  64,  8  S.  Ct  393,  31  L.  Ed.  334. 
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Where  the  parties  consent  that  a  referee 
or  master  shall  hear  and  decide  all  the  issues, 
and  report  his  findings  both  of  fact  and  law, 
and  such  reference  is  entered  as  a  rule  of  the 
court,  his  findings  are  to  be  taken  as  presump- 
tively correct,  and  subject  only  to  be  reviewed 
under  the  reservation  in  the  consent  and  order 
of  the  court,  when  there  has  been  manifest  er- 
ror in  the  consideration  given  to  evidence,  or  in 
the  application  of  the  law.— Kimberly  v.  Anns, 
129  U.  S.  512,  9  S.  Ct.  355,  32  U  Ed.  704; 
Davis  V.  Schwartz.  155  U.  S.  631,  15  S.  Ct 
237,  39  L.  Ed.  289. 

When  a  trial  in  a  United  States  circuit 
court  is,  by  consent  of  parties,  before  a  referee 
or  arbitrator,  no  question  of  law  can  be  review- 
ed on  error,  except  whether  the  facts,  as  found, 
support  the  judgment.— Town  of  Andes  v.  Slau- 
son,  130  U.  S.  435,  9  S.  Ct.  573.  32  L.  Ed.  989. 

Exceptions  to  findings  of  fact  of  a  referee 
cannot  be  reviewed  in  the  federal  Supreme 
Court  dh.  writ  of  error  to  a  state  court.— David 
Lupton's  Sons  Go.  v.  Automobile  Club  of  Amer- 
ica, 32  8.  Ct.  711,  225  U.  S.  489,  66  L.  Ed. 
1177,  Ann.  Cas.  1914A,  099. 

^=91018.  —  Svilleienejr  of  erideaee  in 

support* 

See  S  Cent  Dig.  App.  ft  B.  If  4006,  400T;    S4  Cent 
Dig.  Fraud.  Conr.  |  lOOQ. 

A  finding  by  a  referee,  fairly  sustained  b^ 
the  evidence,  or  sustained  by  substantifd  evi- 
dence, will  not  be  disturbed.— Citizens'  Nat 
Bank  of  Kansas  City  v.  Donnell,  25  S.  Ct  49, 
195  U.  S.  369,  49  L.  Ed.  238.  affirming  72  S.  W. 
925, 172  Mo.  884. 

Findings  of  facta  made  by  an  auditor  to 
whom  a  cause  is  referred  to  ascertain  the  dam- 
ages resulting  from  the  wrongful  suing  out  of 
a  temporary  restraining  order  will  not  be  set 
aside  on  appeal  unless  it  is  shown  that,  there 
has  been  an  error  in  law  or  a  conclusion  of 
fact  unwarranted  by  the  evidence.  Decree 
28  App.  D.  C.  271,  affirmed.— Hutchins  v. 
Munn.  28  S.  Ct  504,  209  U.  S.  246.  52  U 
Ed.  776. 


^=»1019. 


On  ooafliotiiic  e¥ideaoo« 


See  S  Cent  Dig.  App.  &  B.  U  4008-40X0;  86  Cent 
Dig.  Mtg.  ft  108. 

A  finding  on  conflicting  evidence  has  the 
force  of  a  verdict,  and  will  be  set  aside  only 
when  clearly  erroneous,  or  against  the  weight 
of  evidence.— Tilghman  v.  Proctor,  125  U.  S. 
136,  8  S.  Ct  894,  31  L.  Ed.  664 ;  Callaghan  v. 
Myers,  128  U.  S.  617,  9  S.  Ct  177,  32  L.  Ed. 
547. 


— —  Amount  of  roooTorj. 
See  8  Cent  Dig.  App.  ft  B.  If  4013,  4014. 

On  the  question  of  the  compensation  allow- 
ed the  receiver  of  the  furniture,  etc.,  of  an  hotel, 
he  being  authorized  by  the  court  to  continue  the 
business  pending  the  suit,  it  appeared  that  while 
the  receiver  employed  a  manager,  and  gave  but 
little  personal  attention  to  the  business,  the  po- 
sition was  attended  with  much  anxiety,  the  hotel 
being  kept  open  at  a  loss,  and  the  receiver  re- 
quired to  raise  money  each  month  to  meet  the 
deficiencyj  and  that  he  retained  the  position 
against  his  will,  at  request  of  the  parties  in  in- 
terest Held,  that  an  allowance  of  10  per  cent, 
on  the  receipts,  and  5  per  cent,  on  the  disburse- 
ments, of  the  business,  amounting  to  nearly  $2r 
800  for  the  term  of  seven  monthB,  having  been 
allowed  by  the  auditor  and  approved  by  the  trial 
and  appellate  courts,  would  not  be  disturbed  as 
ezcesmve,  though,  had  the  question  been  an  orig- 
inal one,  the  compensation  would  have  been  fix- 
ed at  a  much  smaller  amount— Cake  v.  Mohun, 
17  &  Ct  100.  164  U.  8.  311,  41  L.  Ed.  447. 


^s»1022.  — —  Approval    ov    dlsapproTsl 
of  trial  oonrt. 

See  8  Cent  Dig.  App.  ft  B.  S9  4015-4018;    14  Cent 
Dig.  Fraud.  Conv.  |  1000. 

A  finding  of  fact  which  has  been  approved 
or  confirmed  by  the  judge  or  chancellor  will  not 
be  disturbed  unless  there  is  no  evidence  to  sus- 
taii  it,  or  it  is  clearly  against  the  weight  of 
evidence,  or  based  on  manifest  error  or  mistake. 
-^Jrawford  v.  Neal,  144  U.  S.  585,  12  S.  Ct 
759,  36  L.  Ed.  552 ;  Furrer  v.  Ferris.  145  U.  S. 
132.  12  S.  Ct.  821,  36  U  Ed.  649. 

A  master's  finding  that  a  receiver  maintain- 
ed a  reasonably  safe  railroad  crossing,  and  was 
guilty  of  no  negligence  in  respect  thereto,  being 
mainly  a  finding  of  fact,  is,  when  approved  by 
the  trial  court,  presumptively,  though  not  con- 
clusively, correct  on  appeal.— ESirrer  v.  Ferris, 
145  U.  S.  132,  12  S.  Ct.  821,  86  L.  Ed.  649. 

Findings  on  confiicting  evidence,  approved 
by  the  lower  court  will  not  be  disturbed. — ^War- 
ren V.  Keep.  155  U.  S.  265,  15  S.  Ct  83,  39  L. 
Ed.  144. 

Findings  of  fact  made  by  an  auditor  to 
whom  "a  case  is  referred  to  state  the  account; 
and  confirmed  by  the  courts  below,  will  be 
affirmed  by  the  Supreme  Court  of  the  United 
States,  unless  clearly  erroneous.  Judgment, 
Waggaman  v.  Earle  (1905)  25  App.  D.  C.  582 ; 
Earle  v.  Wa^aman,  Id.,  reversed.— Earle  v. 
Myers,  28  S.  Ct.  86.  207  U.  S.  244,  52  L.  Ed. 
191.   . 

iS 

(H)  HARMLESS  ERROR. 

Criminal  prosecutions,  see  Criminal  Law,  ^=» 
1161-1177. 

^=:>1025.  Prejndioo  to  riffHts  of  pavty  as 
KTonnd  of  roTiew. 

See  8  Cent  Dig.  App.  ft  B.  ||  4029-4087. 

^ss>1026.  — —  In  generaL 
See  8  Cent  Dig.  App.  4b  B.  »  4029,  4080. 

No  judgment  should  be  reversed  in  a  court 
of  error  when  it  is  clear  that  the  error  could 
not  have  prejudiced,  and  did  not  prejudice,  the 
rights  of  the  party  against  whom  the  ruling  was 
made.— Lancaster  v.  CoUins,  115  U.  S.  ^£22,  6 
S.  Ct  33,  29  L.  Ed.  878. 

£2rror  committed  by  the  trial  court  either 
in  admitting  evidence  or  in  the  le^  effect  given 
to  the  evidence  admitted  concemmg  acts  which 
were  held  adequate  to  interrupt  the  course  of 
prescription  is  not  ground  for  reversal,  where 
the  appellate  court  decides  that  a  longer  period 
of  prescription  controlled,  concerning  which  the 
acts  of  interruption  were  wholly  irrelevant,  al- 
though the  defeated  party,  relying  on  the  cer- 
tainty of  a  reversal  because  of  such  errors,  may 
have  neglected  to  make  a  full  defense*  or  to  as- 
sign other  substantial  errors  in  the  appellate 
court.— Royal  Ins.  Co.  v.  Miller,  26  S.  Ct  46, 
199  U.  S.  353,  50  L.  Ed.  226,  followed  Amadeo 
V.  Northern  Assur.  Co..  26  S.  Ct  507,  201  U.  S. 
194,  50  L.  Ed.  722. 

Holdings  of  a  Circuit  Court  of  Appeals  af- 
firming a  judgment  in  an  action  for  personal 
injuries  to  the  effect  that  the  Federal  Employ- 
er's Liability  Act  abolished  the  defense  of  as- 
sumption of  risk,  and  that  an  injured  railroad 
employ^  could  avail  himself  of  the  statute, 
though  he  was  not  actually  engaged  in  interstate 
commerce,  held  no  ground  for  reversal  where 
the  defense  of  assumption  of  risk  was  accorded 
to  the  railroad  company  at  the  trial,  and  the 
right  of  the  employ^  to  recover  was  based  on 
his  actual  engagement  in  interstate  commerce- 
Seaboard  Air  Une  Ry.  v.  Moore,  33  S.  Ct  580, 
228  U.  S.  433,  57  L.  Ed.  907.  affirmhig  judg- 
ment 193  F.  1022,  118  C.  a  A.  668. 
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^=»1027.  •«—  Errors  not  affeotliis  result. 

See  8  Cent  Dig.  App.  ft  B.  f  4033;    46  Cent  Dig. 
Trial.   |  124. 

Adoption  by  master  of  an  erroneous  measure 
of  recovery,  if  suit  is  one  of  unfair  competition 
without  trade-mark  infringement,  does  not  re- 
quire reversal  of  a  decree  for  complainant  where 
claim  of  trade-mark  right  was  asserted  and 
proofs  made,  and  his  findings  are  applicable  to 
such  claim. — Hamilton-Brown  Shoe  Co.  v.  Wolf 
Bros.  &  Co.,  36  S.  Ct.  269,  240  U.  S.  251,  60 
L.  Ed.  629,  affirming  decree  Wolf  Bros.  &  Co, 
V.  Hamilton-Brown  Shoe  Co.,  206  F.  611,  124 
C.  C.  A.  409. 

^»1028.  — ^  Errors  in  cases  of  deeisionji 
correct  on  merits. 

See  8  Cent  Dig.  App.  4b  B.  |  4034. 

The  supreme  court  of  the  United  States 
will  not  reverse  a  decision  of  a  lower  court,  if 
correct  upon  the  merits,  simply  because  the 
lower  court  may  not  have  sufficiently  recognized 
the  doctrine  of  comity.  Decree,  Stover  Mfg.  Co. 
V.  Mast,  Foos  &  Co.,  89  F.  333,  32  C.  C.  A.  231, 
affirmed.— Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co., 
20  S.  Ct  708,  177  U.  S.  485,  44  L.  Ed.  856. 

^=»1030.  — —  Irresnlarities  in  procednre* 

See  3  Cent  Dig.  App.  &  E.  8  4037. 

Where  defendant  claims  the  right  to  go  to 
the  jury  on  a  question  of  fact,  after  his  plea 
of  the  statute  of  limitations  has  been  improperly 
overruled,  and  there  is  a  peremptory  charge  to 
find  for  plaintiff  for  a  less  amount  th^  he 
claims,  to  which  plaintiff  excepts  and  brings 
error,  the  judgment  entered  on  the  verdict  must 
be  affirmed,  as  no  error  was  committed  to  plain- 
tiff's prejudice.— Cleary  v.  Ellis  Foundry  Co., 
132  U.  S.  612,  10  S.  Ct.  223,  33  L.  Ed.  473. 

®=:»1031.  Presumption  as  to  effect  of  er- 
ror. 

See  8  Cent  Dig.  App.  ft  B.  S9  4038-4046. 

Where  error  is  shown,  it  is  presumed  to 
have  worked  injury  to  the  party  against  whom  it 
was  committed,  unless  the  contrary  affirmative- 
ly appears  from  the  record. — Gilmer  v.  Higley, 
110  U.  S.  47,  3  S.  Ct.  471.  28  L.  Ed.  62 ;  Vicks- 
burg  &  M.  U.  Co.  V.  O'Brien,  119  U.  S.  99,  7 
S.  Ct.  118,  30  L.  Ed.  299. 

The  exclusion  of  proper  evidence  is  presum- 
ed to  have  been  prejudicial  unless  the  contrary 
be  shown. — Pullman's  Palace-Car  Co.  v.  Central 
Transp.  Co.,  139  U.  S.  62,  11  S.  Ct.  489,  35 
L.  Ed.  69. 

Where  evidence  is  shown  to  have  been  er- 
roneously admitted,  over  objection,  it  is  presum- 
ed to  have  been  injurious  in  its  effects,  unless 
the  contrary  be  shown. — Mezia  v.  Oliver,  148 
U.  S,  664,  13  S.  Ct.  754,  37  L.  Ed.  602. 

®=:»1033.  Errors  faTorable  to  party  com- 
plaining. 

See  8  Cent  Dig.  App.  ft  B.  S9  4052-4062;    46  Cent. 
Dig.  Trial.  8  687. 

Error  in  submitting  a  case  on  the  theory 
that  the  state  Employers'  Liability  Act,  rather 
than  the  federal  Employers'  Liability  Act,  con- 
trolled, is  harmless,  where  the  state  act  is  more 
favorable  to  the  employer  against  whom  the 
judgment  was  rendered  than  is  the  act  of  Con- 
gres8.--Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Wright, 
36  S.  Ct.  185,  239  U.  S.  548,  to  L.  Ed.  4,31,  af- 
firming judgment  Wright  v.  Chicago,  R.  I.  &  P. 
R,  Co.,  143  N.  W.  220,  94  Neb.  317,  and  146 
N.  W.  1024,  96  Neb.  87. 

^=:>1035.  Katnre  or  form  of  remedy. 

See  3  Cent  Dig.  App.  ft  E.  |  403L 

An  appellant  cannot  complain  that  a  de- 
cree for  a  resale  was  rendered  upon  a  rule  to 
show  cause,  where  it  does  not  appear  that 
he  was  prejudiced  by  the  summary  nature  of  the 
procedure.— Stuart  v.  Gay,  127  U.  S.  518,  8  S. 
Ct.  1279,  32  L.  Ed.  191. 


^=91036.  Parties. 

See  3  Cent.  Dig.  App.  ft  B.  fS  4069-4074;  7  Cent 
Dig.  Bills  ft  N.  f  1955. 

Joining  executor  of  one  judgment  debtor  as 
a  party  defendant  when  suing  on  a  judgment  as 
a  joint  judgment  is  harmless  error. — Kalaniana- 
ole  V.  Smithies,  33  S.  Ct  169,  226  U.  S.  462, 

57  L.  Ed.  303. 

^=:»1038.   Pleadins* 

See  3  Cent.  Dig.  App.  ft  ID.  fS  4076-4114:  89  Cent 
Dig.  Paymt  f  262. 

^=^1040.  •«—  Demnrrers    or    exeeptions. 

See  3  Cent  Dig.  App.  ft  B.  fi|  4089-4106;  9  Cent 
Dig.  Carr.  8  670;  17  Cent  Dig.  Eject  8  416 ;  32 
Cent  Dig.  Land,  ft  Ten.  fi  1260;    39  Cent  Dig.  Plead. 

58  284.    400.    423.   460.    490.    667.    668;     41    Cent    Dig. 
Quiet  T.  8  104. 

Defendant  is  not  prejudiced  by  the  sus- 
taining of  a  demurrer  to  the  plea  or  answer, 
if  he  has  other  pleas  or  answers  under  which  he 
could  introduce  any  evidence  that  would  have 
been  admissible  under  that  demurred  to. — Pollak 
V.  Brush  Electric  Ass'n,  128  U.  S.  446,  9  S. 
Ct.  119,  32  L.  Ed.  474. 

Defendant  is  not  injured  by  sustaining  a 
demurrer  to  a  cross  bill,  where  it  appeared  that 
the  court  treated  the  allegations  thereof  as  be- 
fore it,  applied  th^  evidence  to  them,  and  held 
that  they  were  not  sustained. — Lloyd  v.  Preston, 
146  U.  S.  630,  13  S.  Ct  131,  36  L.  Ed.  1111. 

Where,  in  a  suit  on  a  guaranty  of  a  note, 
defendant  pleads  specially  the  statute  of  frauds, 
his  right  to  a  review  of  a  ruling  sustaining  a  de- 
murrer to  such  pleas  is  not  prejudiced  by  the 
fact  that  he  might  have  availed  himself  of  the 
same  defense  under  the  general  issue,  which 
he  did  not  plead ;  for  under  Code,  §  2675,  he  had 
the  right  to  rely  on  his  special  pleas. — Moses 
V.  National  Bank,  149  U.  S.  298,  13  S.  Ct  900, 
37  L.  Ed.  743. 

A  ruling,  in  a  suit  on  a  policy  of  life  in- 
surance, sustaining  demurrers  to  pleas  of  breach 
of  warranty  with  respect  to  the  insured's  use 
of  intoxicating  liquors,  is  not  prejudicial,  even 
though  erroneous,  where  the  jury  found  for 
plaintiff  under  instructions  that,  if  they  found 
the  insured's  answers  on  that  subject  to  be 
untrue,  they'  should  find  for  defendant. — Home 
Life  Ins.  Co.  v.  Fisher,  23  S.  Ct  380,  188  U. 
S.  726,  47  L.  Ed.  667. 

The  overruling  of  the  exceptions  taken  on 
the  ground  of  iuipertinence  to  so  much  of  the 
bill  filed  by  the  United  States  under  Act  July 
2,  1890,  c  647,  §  4,  26  Stat  209  (U.  S.  Comp. 
St  1901,  p.  3201),  to  restrain  violations  of  that 
act,  as  counted  upon  facts  occurring  prior  to 
its  enactment,  cannot  be  regarded  as  prejudicial 
error,  where  the  court  gave  no  weight  to  the 
testimony  adduced  under  the  averments  com- 
plained of,  except  in  so  far  as  it  tended  to 
throw  light  upon  the  acts  done  after  the  pas- 
sage of  the  statute,  the  results  of  which,  it  was 
charged,  were  being  participated  in  and  en- 
joyed by  the  alleged  combination  at  the  time 
of  the  filing  of  the  bill.--(1911)  Standard  Oil 
Co.  of  New  Jersey  v.  United  States,  31  S.  Ct. 
502,  221  U.  S.  1,  55  L.  Ed.  619,  34  U  R.  A. 
(N.  S.)  834,  Ann.  Cas.  1912D,  734,  affirming 
judgment  (C.  C.  1909)  United  States  v.  Stand- 
ard OU  Co.  of  New  Jersey,  173  F.  177. 

€=>1042.  — ^  Striking  out  or  dismiMing. 

See  3  Cent  Dig.  App.  &  E.  98  4110-4114;  32  Cent. 
Dig.  Libel,  8  381;    39  Cent  Dig.  Plead.  S§  1144.  1172. 

The  order  striking  the  cross  bill  of  appel- 
lant from  the  files  reserved  leave  to  him  to  ap- 
ply to  the  court  for  leave  to  file  a  cross  bill. 
He  never  made  any  such  application,  but,  after 
replication  filed  to  the  answers  of  himself  and 
of  the  other  defendants,  suffered  proof  to  be  tak- 
en upon  the  issues  so  made  up,  and  the  case  to 
proceed  to  a  final  decree;  and  the  final  decree 
is  expressed  to  be  made  without  prejudice  to 
his  right  as  receiver.     Held  that,  under  these 
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circumstances,  there  was  nothing  in  the  pro- 
ceedings of  the  court  below  prejudicial  to  those 
rights,  or  which  entitled  him  to  a  reversal  of 
the  final  decree  and  to  a  reopening  of  the  whole 
case. — Close  v.  Glenwood  Cemetery,  107  U.  S. 
4(56,  2  S.  Ct  267,  27  L.  Ed.  408. 

Where  an  answer  has  been  stricken  out,  but 
defendant  has  been  permitted  to  put  in  his 
evidence  as  if  it  remained  even  if  the  order 
striking  out'  the  answer  was  erroneous,  it  was 
harmless  error.— County  of  Nemaha  v.  Frank, 
120  U.  S.  41.  7  S.  Ct.  395,  30  L.  Ed.  584. 

Defendant  is  not  injured  by  striking  certain 
allegations  from  his  answer,  where  it  appear- 
ed that  the  court  treated  those  allegations  as 
before  it,  applied  the  evidence  to  them,  and  held 
that  they  were  not  sustained.— Lloyd  v.  Preston, 
146  U.  S.  630,  13  S.  Ct.  131,  36  L.  Ed.  1111. 

Permitting  the  jury,  over  objections  raised 
bj  a  motion  to  strike,  to  take  into  considera- 
tion, in  reaching  the  verdict,  counts  in  a  dec- 
laration which  had  not  been  supported  by  any 
evidence,  is  prejudicial  error,  where  it  is  im- 
possible from  the  record  to  say  upon  which 
counts  of  the  declaration  the  verdict  was  based, 
notwithstanding  the  provision  of  Prac.  Act  111. 
(Rev.  St.  1899,  c.  110)  §  57,  that  when  an  en- 
tire verdict  is  given  on  several  counts  it  will 
not  be  set  aside  or  reversed  because  of  any 
defective  count,  if  one  or  more  of  the  counts 
be  sufficient  to  sustain  the  verdict. — Wilming- 
ton Star  Min.  Co.  v.  Fulton,  27  S.  Ct.  412, 
205  U.  S.  60,  51  L.  Ed.  708. 

Refusal  to  strike  from  complaint  para- 
graph as  to  exemplary  damages,  if  erroneous, 
is  harmless,  where  the  jury  are  instructed 
that  there  can  be  no  recovery  of  exemplary 
damages.— San  Juan  Light  &  Transit  Co.  v. 
Requena,  32  S.  Ct.  399,  224  U.  S.  89,  56  L. 
Ed.  680. 

^=»1045.   Selection    and    impaneling    of 
Jnrors. 
See  3  Cent  Dig.  App.  ft  B.  18  4124-4127. 

The  objecton  that  plaintiff,  on  the  trial  of 
two  consolidated  cases,  was  allowed  six,  in- 
stead of  three,  peremptory  challenges,  is  not 
available  to  a  defendant  who  used  but  two  of 
the  three  peremptory  challenges  to  which,  un- 
der Rev.  St.  U.  S.  §  819  [U.  S.  Comp.  St.  1901, 
p.  629],  it  was  entitled.  Judgment  107  F.  834, 
46  C.  C.  A.  668.  reversed.—Connecticut  MuL 
Life  Ins.  Co.  v.  Hillmon,  23  S.  Ct.  294,  188  U. 
S.  208,  47  L.  Ed.  446. 

^=s>1046.   Condnot  of  trial  or  Hearing  in 
general. 

See  S  Cent  Dig.  App.  ft  B.  S9  4128-4131.  4134. 

Forcing  to  trial  a  consolidated  case  aris- 
ing from  financial  difficulties  of  a  corporation 
in  the  hands  of  a  receiver,  without  allowing 
corporation  time  to  plead  allowed  by  equity 
rules,  is  not  reversible  error,  where  the  ap- 
pointment of  receiver  was  with  the  assent  of 
the  corporation,  and  steps  taken  to  bring  case 
to  a  speedy  trial  were  acquiesced  in  by  all  the 
parties.— V aides  v.  Central  Altagracia,  32  S. 
Ct.  664,  225  U.  8.  58,  56  L.  Ed.  980. 

^=>1049.  Admission  of  OTidenoe. 

See  8  Cent.  Dig.  App.  ft  B.  |8  4153-4186;  18  Cent 
Dig.  Bm.  Dom.  8  810. 

^=>1050.  — —  Prejudicial  effect  in  gen* 
eraL 

See  S  Cent  Dig.  App.  ft  B.  99  1068,  1069 ;  3  Cent. 
Dig.  App.  ft  E.  99  4163-4157.  4166;  82  Cent  Dig. 
Ubel,  9  381;   84  Cent    Dig.   Mech.    Liens.   9  649. 

Error  in  admitting  testimony  is  harmless 
nnless  it  appears  to  have  been  prejudicial  to  the 
party  complaining. — Klein  v.  Hoffhcimer,  132  U. 
S.  367.  10  S.  Ct.  130,  33  L.  Ed.  373. 

Where  all  the  facts  in  a  case  are  before 
the  reviewing  court,  and  show  that  the  party  in 


whose  favor  jud^rment  was  rendered  is  entitled 
to  recover,  the  judgment  will  not  be  reversed 
because  of  the  admission  of  improper  evidence. 
—Holmes  V.  Goldsmith,  147  U.  S.  150,  13  S. 
CL  288,  37  L.  Ed.  118,  affirming  judgment  (C. 
C.)  Goldsmith  v.  Holmes,  36  F.  484.  1  U  R. 
A.  816. 

Error  in  the  admission  of  evidence  is  not 
ground  for  reversal  if  not  prejudicial  to  the 
rights  of  the  complaining  party.— Fidelity  Mut. 
Life  Ass'n  v.  Mettler,  22  S.  Ct.  662.  185  U.  S. 
308,  46  L.  Ed.  922. 

Admission  in  evidence  in  suit  by  a  shipper 
against,  a  carrier  under  Act  Feb.  4,  1887,  S 
16,  as  amended  by  Act  June  29,  1906,  {  5, 
of  a  finding  by  commission  that  rate  charged 
was  excessive  and  declaring  a  reasonable  rate, 
held  not  reversible  error.— Meeker  v.  Lehigh  Val- 
ley R.  Co.,  35  S.  Ct.  337,  236  U.  S.  434,  59 
L.  Ed.  659,  reversing  judgment  Lehigh  Val.  R. 
Co.  V.  Meeker.  211  F.  785,  128  C.  C.  A.  311. 

^^1052.  —  Defect  supplied  or  objec- 
tion removed  subsequently. 

See  3  Cent  Dig.  App.  &  E.  99  4171-4177;  18  Cent 
Dig.  Em.  Dom.  9  810;  43  Cent  Dig.  Sheriffs.  9  421. 

Permitting  the  deposition  of  a  witness  to 
be  read,  when  the  witness  is  actually  in  court 
and  his  presence  is  known,  is  not  prejudicial 
error,  where  he  is  subsequently  called  by  the  ob- 
jecting party,  and  gives  fully  his  explanation 
of  the  deposition  and  his  testimony  as  to  the 
subject  to  which  it  related.  Judgment  112  F. 
402,  50  C.  C,  A.  230,  affirmed.— Texas  &  P.  Ry. 
Co.  V.  Watson,  23  S.  CL  681,  190  U.  S.  287,  47 
L.  Ed.  1057. 

Error,  if  any,  in  refusing  to  strike  out  ex- 
pert testimony  as  to  the  reasonable  value  of 
legal  services,  because,  on  cross-examination, 
it  appeared  that  such  testimony  was  based  up- 
on an  assumption  of  fact  not  disclosed  to  the 
jury,  is  not  prejudicial,  where  the  jury,  by 
its  verdict,  finds  that  the  amount  of  compensa- 
tion to  be  paid  for  such  services  was  fixed  by 
contract,  and  each  witness  testified  upon  the 
assumption  that  the  compensation  was  not  so 
fixed,  and  it  was  upon  tbat  assumption  alone 
that  their  testimony  was  submitted  to  the  jury. 
Judgment  (N.  M.  1905)  82  P.  232,  affirmed.— 
Cunningham  v.  Springer.  27  S.  Ct.  301,  204  U. 
S.  647.  51  li.  Ed.  662,  9  Ann.  Cas.  897. 

Presence  of  irrelevant  matter  in  report  of 
Interstate  Commerce  Commission  admitted  in 
evidence  in  a  reparation  suit  under  Act  Feb. 
4,  1887,  as  amended  by  Act  June  29.  1906,  is 
harmless  error,  where  the  evidence  clearly  en- 
titled the  shipper  to  a  verdict  for  the  amount 
claimed.— Meeker  v.  Lehigh  Valley  R.  Co., 
35  S.  Ct  337,  236  U.  S.  434,  59  L.  Ed.  659, 
reversing  judgment  Lehigh  Val.  R.  Co.  V. 
Meeker,  211  F.  785,  128  C.  C.  A.  311. 

^=»1053«  *— —  Error  enred  by  vrlthdrair- 
al,  striking;  ont,  or  instme- 
tions  to  Jury. 

See  8  Cent  Dig.  App.  &  E.  99  4178-4184:  15  Cent 
Dig.  Damag.  9  661;  18  Cent.  Dig.  Bm.  Dom.  9  810; 
46  Cent  Dig.  Trial.  9  Vn. 

Error  in  the  admission  of  improper  evidence 
is  cured  where  it  is  afterwards  withdrawn,*  and 
the  jury  instructed  to  disregard  it.—Xew  York, 
L.  E.  &  W.  R.  Co.  V.  Madison,  123  U.  S.  524, 
8  S.  Ct.  246,  31  L.  Ed.  258. 

A  charge  covering  fully  the  single  question 
involved,  and  instructing  the  jury  that  there 
is  no  other  question  in  the  case,  cures  error  in 
the  admission  of  evidence  bearing  on  other 
points.—Hartford  Life  &  Annuity  Ins,  Co.  v. 
linsell.  144  U.  S.  439,  12  S.  Ct  671,  36  L.  Ed. 
496,  affirming  judgment  (C.  C.)  Unsell  v.  Hart- 
ford Life  &  Annuity  Ins.  Co.,  32  F.  443. 

Alleged  error  in  permitting  the  averment 
and  proof  of  exemplary  damages  is  immaterial 
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when  the  court  subsequently  withdraws  the  con- 
sideration of  such  damages  from  the  jury,  and 
the  verdict  is  returned  for  "actual  damages." 
—Texas  &  P.  Ry.  Co.  ▼.  Volk.  151  U.  S.  73,  14 
S.  Ct  239,  38  li.  Ed.  78. 

In  an  action  in  which  a  corporation  and 
individuals  are  joined  as  defendants,  error  in 
admitting  evidence  as  to  the  wealth  of  the  cor- 
poration is  not  cured  by  an  instruction  that, 
under  the  evidence,  no  punitive  damages  are 
recoverable  against  either  defendant,  where  on 
the  admission  of  such  evidence  it  was  not  ex- 
pressly limited  to  the  question  of  punitive  dam- 
ages, and  is  not  withdrawn  from  the  jury  by 
such  instruction.— Washington  Gas-Light  Co.  v. 
Lansden,  19  S.  Ct.  296,  172  U.  S.  534,  43  L. 
Ed.  543. 

An  attempted  withdrawal  from  the  jury, 
by  an  instruction,  of  all  opinions  of  witnesses 
as  to  the  genuineness  of  the  testator's  signa- 
ture, in  so  far  as  they  are  based,  in  whole  or 
in  part,  upon  the  composition  of  the  paper,  the 
expressions  contained  in  it,  the  legal  or  literary 
attainments  of  the  testator,  or  anything  else 
but  the  handwriting,  but  stating  that  all  other 
evidence  admitted  oearing  upon  his  legal  at- 
tainments and  literary  style  may  be  considered 
with  other  evidence,  is  too  uncertain  to  cure  the 
erroneous  admission  of  opinions  of  witnesses 
upon  those  matters,  where  in  a  long  trial  some 
witnesses  to  handwriting  have  given  opinions 
based  upon  that  matter  only,  whfle  others  have 
based  their  opinions,  not  only  upon  the  hand- 
writing, but  upon  their  familiarity  with  the  le- 
gal attainments  of  the  testator  and  his  charac- 
teristics of  style  and  composition.  Judgment 
12  App.  D.  C.  552,  reversed.— Throckmorton 
V.  Holt,  21  S.  Ct.  474,  180  U.  S.  552,  45  L.  Ed. 
663. 

Error  in  permitting  an  improper  use  of  a 
letter  on  the  cross-examination  of  the  addressee 
is  cured  by  instructing  the  jury  that  such  letter 
is  not  to  be  taken  as  evidence  of  the  truth  of 
any  of  its  statements,  or  even  allowed  to  be 
used  for  the  purpose  of  cross-examination.  De- 
cree (1907)  29  App.  D.  C.  460,  affirmed.— Turner 
V.  American  Security  &  Trust  Co.,  29  S.  Ct 
420,  213  U.  S.  257,  53  L.  Ed.  788. 

^=9l064.  — —  On  trial  without  a  Jurj. 
See  3  Cent.  Dig.  App.  ft  B.  IS  4186,  4188. 

The  admission  of  improper  evidence  on  a 
trial  to  the  court  without  a  jury  is  harmless 
where  there  is  sufficient  proper  evidence  on 
which  to  base  the  decision.- Hinckley  v.  Pitts- 
burgh Bessemer  Steel  Co.,  121  U.  S.  264,  7  8. 
Ct.  875,  30  L.  Ed.  967:  Mammoth  Min.  Co.  v. 
Salt  Lake  Foundry  &  Machine  Co.,  151  U.  S. 
447,  14  S.  Ct.  384,  38  L.  Ed.  229,  affirming  de- 
cree Salt  Lake  Foundry  &  Machine  Co.  v. 
Mammoth  Min.  Co.,  6  Utah,  351,  23  P.  760. 

The  admission  in  evidence  in  a  suit  in 
equity  to  cancel  a  patent  for  fraud  in  procur- 
ing and  commuting  a  homestead  entry  of  a 
statement  made  by  the  entryman  to  a  govern- 
ment agent,  and  made  the  basis  of  the  Tatter's 
report  to  the  land  office,  is  not  prejudicial  er- 
ror, where  the  attention  of  the  entryman,  when 
testifying,  was  drawn  to  such  statement,  and 
he  himself  testified  that  it  was  made  at  his 
home,  and  was  signed  by  him,  and  the  facts 
were  testified  to  by  the  agent  to  whom  the 
statement  was  made. — J.  J.  McCaskill  Co.  v. 
United  States,  30  S.  Ct  386,  216  U.  S.  504, 
54  L.  Ed.  590. 

Prejudicial  error  is  not  committed  in  ad- 
mitting in  evidence,  in  a  suit  in  equity  to  can- 
cel a  patent  and  the  deeds  founded  thereon, 
for  the  fraud  of  the  homestead  entryman,  tes- 
timony showing  the  purchase  of  other  home- 
stead claims  by  the  grantee,  because  it  was 
not  accompanied  by  evidence  showing  that 
such  other  transactions  were  false  and  fraud- 
ulent, since  it  will  be  presumed  that,  under 
such  circumstances,  the  court  gave  to  the  tes- 


timony admitted  no  value  or  probative  strength. 
— Id. 

^=91055.  Ezolnsion  of  eTidenee. 

See  3  Cent.  Dig.  App.  ft  B.  ||  4187-4208;    U  Cent. 
Dig.  Fraud.  Con  v.  I  1002. 

^=>1056.  —  Prejudioial  effect  in  seii-<f 
eral. 

See  S  Cent.  Dig.  App.  ft  B.  S§  4187-4US,  4207;    29 
Cent.  Dig.  False  Imp.  |  121. 

^  After  the  admission  in  evidence  of  a  decree, 
it  is  erroneous  to  exclude  the  pleadings  upon 
which  that  decree  was  based;  but,  if  it  appear 
that  such  exclusion  did  not  prejudice  the  case 
of  those  offering  the  evidence,  the  error  is 
harmless.— Hombuckle  v.  Stafford,  111  U.  S. 
389,  4  S.  Ct.  515,  28  L.  Ed.  468. 

The  exclusion  of  admissible  evidence  which 
could  not,  if  received,  have  changed  the  result, 
is  harmless  error.— Ivinson  v.  Button.  7  S.  Ct. 
403,  119  U.  S.  604,  30  L.  Ed.  609. 

A  debt  was  secured  by  both  real  and  chat- 
tel mortgages,  and  subsequently  the  chattels 
were  attached  at  suit  of  other  creditors.  The 
real  estate  was  sold,  and  the  proceeds  applied 
to  the  debt,  but  failed  to  satisfy  it,  and  the 
mortgagees  brought  action  against  the  marshal 
and  his  bondsmen  to  recover  the  value  of  the 
attached  chattels.  Held,  that  the  fact  that, 
when  the  instrument  was  offered  in  evidence, 
the  court  said  its  validity  depended  entirely  on 
whether  the  mortgagor  was  insolvent  or  con- 
templating insolvency  when  he  made  it,  cannot 
avaU  defendants,  whether  the  Ojpinion  was  cor- 
rect or  not,  because  the  verdict  for  plaintiff 
negatived  the  existence  of  the  facts  suggested. 
—Reagan  v.  Aiken,  138  U.  S.  109,  11  &  Ct.  283, 
34  L.  Ed.  892. 

The  refusal,  based  upon  the  state  of  the 
pleadings,  to  permit  a  corporate  defendant  to 
prove  facts  tending  to  show  that  the  partner- 
ship out  of  which  it  grew  was  the  real  party 
in  interest,  does  not  affect  "substantial  rights  * 
within  the  meaning  of  Wilson's  Rev.  &  Ann. 
St.  Okl.  1903,  c.  S3,  art.  8,  S  146,  governing 
the  reversal  of  judgments,  where  no  testimony 
on  that  point  was  offered  after  the  pleadings 
were  amended,  and  the  incorporation  was  evi- 
dently* merely  for  business  convenience,  the 
partners  taking  nearly  all  the  stock  in  their 
own  names,  and  was  followed  by  no  change  in 
the  manner  of  doing  business.  Judgment  (1906) 
87  P.  320,  17  Okh  355,  affirmed.— McCabe  & 
Steen  Const.  Co.  y.  Wilson.  28  &  Ct  658.  209 
U.  S.  275,  52  li.  Ed.  788. 

The  exclusion  of  evidence  in  an  equity 
cause,  even  if  erroneous,  is  not  ground  for  re- 
versal, where,  if  admitted,  it  could  not  have 
affected  the  result.— Reavis  v.  Fianza,  30  S.  Ct 
1,  215  U.  S.  16,  54  L.  Ed.  72. 

The  error,  if  any,  in  rejecting  testimony  in 
a  creditors'  suit,  offered  only  as  against  the 
widow  of  the  alleged  fraudulent  grantor  and 
her  diildren,  and  not  a^inst  the  other  de- 
fendants, is  not  prejudicial,  where  the  court 
decrees  that  the  claimants  are  not  entitled  to 
any  relief  under  their  bill.— Will  v.  Tomabells, 

30  S.  Ct  424.  217  U.  S.  47,  54  L.  Ed.  600. 

The  errors,  if  any,  on  the  part  of  the  court 
of  claims,  in  excluding^  ex  parte  affidavits  which 
counsel  had  agreed  might  be  given  the  effect  of 
depositions,  does  not  call  for  the  reversal  of  a 
judgment  dismissing  the  petition  of  Indian 
claimants  for  their  alleged  proportionate  shares 
of  appropriations  to  fulfil  treaty  obligations, 
where  the  admission  of  the  evidence  could  not 
have  changed  the  result— (1911)  Sac  and  Fox 
Indians  of  the  Mississippi  in  Iowa  v.  Sac  and 
Fox  Indians  of  the  Mississippi  in  Oklahoma, 

31  S.  Ct  473,  220  U.  S.  481,  55  U  Ed.  552, 
affirming  judgment  (1910)  45  Ct.  CI.  287. 

Rejection  of  evidence  as  to  interstate  char- 
acter of  railway  in  order  to  mak<>  Employers* 
liiabiUty  Act  of  April  22,  1908»  applicable,  does 
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not  require  reyersal  of  judgment  for  employ^, 
where  the  raflroad's  position  was  made  no 
worse  because  case  was  tried  on  theory  that 
the  state  law  governed.— Chicago  &  N.  W.  1^. 
Ck).  ▼.  Gray,  35  S.  Ot  620,  237  U.  S.  399,  69 
L.  Ed.  1018,  affirming  judgment  Gray  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  142  N.  W.  606,  153  Wis. 
«37. 

^s»1057«  — —  Faots      otherwise      estab* 

See  S  Cent.  Dig.  App.  ft  B.  ff  41M-41M,  ii05 ;    S3 
Cent.  Dig.  Mai.  Pros.  I  178. 

The  error,  if  any,  in  rejecting  telegrams 
offered  for  the  purpose  of  showing  revocation 
of  a  certain  power  of  attorney,  is  harmless, 
where  such  telegrams  merely  call  for  a  con- 
firmation and  amplification  of  the  existing  pow- 
er.—Runkle  y.  Burnham.  153  U.  S.  216,  14 
S.  Ct.  837,  38  L.  Ed.  em,  affirming  judgment 
(C.  C.)  Burnham  v.  Bunkle,  40  F.  408. 

Error,  if  any,  in  excluding  copies  of  books 
of  account,  is  harmless  where  all  persons  from 
whose  reports  the  books  are  made  up  were  per- 
mitted to  testify.  Judgment  (1906)  87  P.  311, 
17  Okl.  344,  affirmed.— Drumm-Flato  Commis- 
sion Co.  y.  Edmisson,  28  S.  Ct.  367,  208  U.  S. 
534,  52  Li.  Ed.  606. 

^=9l059.  — —  Error    enred    hj    instmo- 
tioAs  to  Jury. 

See  S  Cent.  Dig.   App.  4b  B.  I  4208. 

Error  in  excluding,  in  an  action  on  the  in- 
demnity bond  of  a  bank  president,  a  certificate 
of  the  cashier,  miade  in  answer  to  an  inquiry 
by  the  surety  company,  that  the  president  **has 
performed  his  duty  in  an  acceptable  and  satis- 
factory manner,  and  we  know  of  no  reason 
why  tne  guaranty  bond  should  not  be  contin- 
ued," together  with  evidence  tending  to  estab- 
lish that  the  giving  of  the  certificate  was  an 
act  done  in  the  course  of  the  business  of  the 
tiank,  will  not  require  reversal  of  a  judgment 
against  the  sure^  company  on  such  bond,  where 
the  jury  were  charged  tiiat,  if  they  could  de- 
duce from  the  evidence  knowledge  on  the  part 
of  the  bank  of  the  fraud  of  tiie  president, 
the  surety  company  would  not  be  liable,  and 
the  transactions  of  the  president  were  not 
of  such  a  character  as  to  preclude,  as  a  matter 
of  law,  the  possibility  of  a  belief  b^  Ihe  direc- 
tors and  other  officers  in  the  sufficiency  of  his 
explanations.  Judgment  103  F.  699,  43  C.  C. 
A.  331,  affirmed.— Fidelity  &  Deposit  Co.  of 
Maryland  v.  Courtney,  22  S.  Ct.  833,  186  U.  S. 
342,  46  L.  Ed.  1193. 

^=9 1060.   Arsiunents     and     eoadnot     of 
oouaoL 
See  8  Cent.  Dig.  App.  ft  B.  |  <US. 

In  an  action  for  commissions  agreed  to  be 
paid  brokers  in  a  sale  of  property,  instructions 
relating  to  plaintifTs  claim  to  the  excess  of  the 

Eorchase  money  above  a  named  sum  cannot 
ave  prejudiced  defendant,  where  the  jury  ex- 
pressly foimd  that  no  purchase  money  was 
Veceived  in  excess  of  that  sum. — Wilson  v.  Ev- 
erett, 189  U.  S.  616,  11  S.  Ct.  664,  35  L.  Ed. 
286. 

^=»1062.  Subaiission  of  issues  or  av«** 
tiona  to  Jvrj. 

Bee  S  Gent.  Dig.  App.  &  B.  fft  4212-4218. 

Submitting  the  question  of  the  existence 
of  a  custom  to  use  coal  oil  in  kindling  fires  is 
harmless  error,  where  the  custom  in  the  com- 
munity is  so  universal  as.  to  justify  the  court 
in  taking  judicial  notice  thereof.  Judgment 
(1907)  89  P.  212,  18  Okl.  107,  affirmed.- Wa- 
ters-Pierce Oil  Co.  y.  Deselms,  29  S.  Ct.  270, 
212  U.  8.  159,  53  L.  Ed.  453. 

No  reversible  error  is  committed  in  leav- 
ing to  the  jury  an^action  for  personal  injuries 
to  an  employ^  from  falling  timber,  while  dig- 


ging a  post  hole,  with  instructions  that  if  the 
injury  was  due  to  the  negligence  of  the  mas- 
ter in  sending  men  to  work  above  the  employ^, 
the  master  was  liable,  but  not  if  the  injury  was 
due  only  to  the  negligence  of  the  fellow  serv- 
ants in  their  way  of  doing  the  work. — (1912) 
Texas  &  P.  R.  Co.  v.  Howell,  32  S.  Ct  601, 
224  U.  S.  577,  56  L.  Ed.  892.  afflrmine  judg- 
ment (1911)  191  F.  1006,  111  C.  0.  A.  674. 

^=»1063.  Instmeiioiis    to   Jnrj. 

See  3  Cent.  Dig.  App.  &  B.  S5  3371.  4219-4230;  .  84 
Cent  Dig.  Fraud.  Conv.  S  1002;  89  Cent.  Dig.  Paymt. 
8  252;    46  Cent   Dig.   Trial,   S8  476,   625. 

^=s>1064.  —  Prejudieiml  effeot  itk  sea* 
oral. 

See  8  Cent.  Dig.  App.  4b  B.  fif  4219.  4221-4224;  24 
Cent.  Dig.  Fraud.  Conv.  8  1002;  46  Cent  Dig.  Trial, 
S9   475.   52S.   628.   663. 

Where  an  attachment  was  based  on  two 
separate  and  distinct  grounds,  on  each  of  which 
issue  was  taken,  and  a  special  finding  was  made 
in  favor  of  plaintiff.  It  is  immaterial  that  er- 
ror may  have  been  committed  in  the  instruc- 
tions as  to  one,  there  being  no  error  assigned 
as  to  the  other.— HoUoway  v.  Dunham,  18  S.  Ct. 
784,  170  U.  S.  615,  42  L.  Ed.  1166. 

Errors  in  instructions  will  not  be  cause  for 
reversal,  where  the  interests  of  the  complain- 
ing party  have  not  been  prejudiced  thereby. — 
City  of  San  Juan  v.  St  John's  Gas  Co.,  25  S. 
Ct  lOS,  196  U.  S.  610,  49  L.  Ed.  299,  1  Ann. 
Cas.  796. 

A  verdict  for  plaintiif  in  ejectment  will 
not  be  disturbed  for  error  in  instructing  to  find 
against  defendants  on  the  defense  of  adverse 
possession,  unless  satisfied,  by  preponderance 
of  evidence,  that  they  have  "clearly"  proved 
such  defense.— Spreckels  v.  Brown,  29  S.  Ct. 
256,  212  U.  S.  208,  53  L.  Ed.  476. 

Substituting  the  word  "would"  for  "could" 
in  a  requested  instruction  to  the  effect  that  an 
employ^  assumed  the  ordinary  risks  not  only 
actually  known  to  him,  but  so  far  as  they 
could  have  been  known  to  him  by  the  exercise 
of  ordinary  care  on  liis  part,  and  that  if  he 
knew,  or  by  the  exercise  of  care  and  prudence 
could  have  known,  of  the  defect,  he  could  not 
recover,  is  not  reversible  error.---(1910)  Stand- 
ard Oil  Co.  V.  Brown,  30  S.  Ct.  669,  218  U.  S. 
78,  54  L.  Ed.  939,  affirming  judgment  (1908)  31 
App,  D.  O.  371. 

Instructing  the  jilry  to  estimate  from  their 
own  experience  the  financial  value  of  a  widow's 
loss  of  a  husband's  care  and  advice  requires 
reversal  of  a  judgment  against  a  carrier  in  an 
action  under  Employers'  Liability  Act  April 
22,  1908.— Michigan  Cent.  R.  Co.  v.  Vreeland, 
33  S.  Ct  192,  227  U.  S.  59,  57  L.  Ed.  417,  Ann. 
Cas.  1914C,  176.  reversing  judgment  (C.  C.) 
Vreeland  v.  Michigan  Cent  R.  Co.,  189  F.  495. 

Modifying  a  requested  instruction  on  con- 
tributoiy  negligence  is  not  prejudicial  error 
where  in  other  portions  of  the  charge  the  court 
correctiy  instructed  the  jury  on  such  subject 
and  there  is  no  room  for  doubt  as  to  the  court's 
meaning.— George  A.  Fuller  Co.  v.  McCloskey, 
33  S.  eft  471,  228  U.  S.  194,  57  L.  Ed.  795,  af- 
firming judgment  35  App.  D.  C.  695. 

It  is  reversible  error  to  instruct  on  the  ques- 
tion of  damages  in  an  action  under  Employers* 
Liability  Act  April  22,  1908,  for  the  benefit  of 
a  widow  and  infant  children,  that  the  pecuni- 
ary injury  is  much  greater  than  when  the 
beneficiaries  are  adults  or  dependents  who  are 
next  of  kin.— Norfolk  &  W.  B.  Co.  v.  Holbrook, 
35  S.  Ct  143,  235  U.  S.  625,  59  L.  Ed.  392,  re- 
versing  judgment  215  F.  687,  131  C.  C.  A.  621, 
writ  of  error  to  Supreme  Court  allowed  215 
F.  1007,  131  C.  C.  A.  666. 

No  injustice  was  done  in  an  action  under 
Sherman  Anti-Trust  Act  July  2,  1800,  against 
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members  of  labor  organizations  to  recover 
damages  to  the  interstate  trade  of  manufac- 
turers by  a  combination  compelling  them  to  un- 
ionize  their  factory  through  the  use  of  the 
boycott,  because  the  court  spoke  to  the  jury 
of  "proof"  of  unlawful  means,  where  the  con- 
text shows  that  the  word  was  used  in  the  popu- 
lar way  for  evidence. — Lawlor  v.  Loewe,  35  S. 
Ct.  170,  235  U.  S.  522.  59  L.  Ed.  341,  af- 
firming judgment  209  F.  721,  126  G.  G.  A.  445. 

It  is  reversible  error  to  instruct  that,  in 
fixing  damages  under  federal  Employers'  Liabil- 
ity Act,  the  ag3,  health,  occupation,  and  earn- 
ing capacity  should  be  considered,  and  that 
from  that  amount  the  personal  expenses  should 
be  deducted,  and  the  remainder  should  be  the 
amount  of  recovery. — Kansas  City  Southern  R. 
Go.  V.  Leslie,  35  S.  Gt.  844,  238  U.  S.  599,  59 
L.  Ed.  1478.  reversing  judgment  167  S.  W.  83, 
112  Ark.  305. 

Where,  if  testimony  for  plaintiff  was  true, 
the  carrier  did  not  observe  ordinary  care  to- 
ward a  passenger,  and,  if  that  for  defendant 
is  true,  the  company  was  not  liable,  any  error 
in  instructions  as  to  decree  of  care  required 
was  harmless.— Texas  &  P.  Ry.  Go.  v.  Bigger, 
36  S.  Ct.  127.  239  U.  S.  330,  60  L.  Ed.  310, 
affirming  judgment  218  F.  990,  133  G.  G.  A. 
673. 

Master  has  no  valid  cause  for  complaint 
because  requested  instruction  was  modified  to 
exclude  assumption  of  risk  of  extraordinary 
danger  created  by  customary  methods,  and  ig- 
nored question  of  knowledge  of  such  methods, 
unless  customary  method  was  one  that  rea- 
sonably careful  employer  would  have  adopted. — 
Chesapeake  &  O.  Ky.  Go.  v.  Proffitt,  36  S.  Ct. 
G20,  241  U.  S.  462,  60  L.  Ed.  1102,  affirming 
judgment  218  F.  23,  134  G.  G.  A.  37. 

^=91065.  -^  In  egvitable  actions. 

See  3  Cent.  Dig.  App.  &  B.  S  4219;  24  Cent.  Dig. 
Fraud.  Conv.  fi  1002;    32  Cent.  Dig.  Libel,  8  382. 

Since  the  findings  of  the  jury  in  a  cause  in 
equity  are  merely  advisory,  errors  in  instruc- 
tions are  harmless. — ^McKinley  Greek  Min.  Go. 
v.  Alaska  United  Min.  Co.,  22  S.  Gt.  84,  183 
U.  S.  563,  46  L.  Ed.  331. 

^=>1066.  Applioabilitj  to  issnes  and 

OTidenoe* 

See  8  Cent  Dig.  App.  ft  B.  i  4220;  39  Cent  Dig. 
Paymt.  S  252;  43  Cent  Dig.  Seduct  S  62;  46  Cent 
Dig.  Triali  8  568. 

Where  it  was  claimed  that  injuries  to  one  of 
a  railroad  section  gang,  while  going  to  their  work 
on  a  hand  car,  resulted  from  the  insufficiency 
of  a  temporary  brake  used  on  the  car,  and  also 
from  the  negligence  of  the  section  boss  in  run- 
ning the  car  at  too  high  a  speed,  heldf  that  an 
error  in  submitting  to  the  jury  the  matter  of 
excessive  speed  was  not  to  be  regarded  as 
harmless,  on  the  theory  that  the  excessive  speed 
and  the  defectiveness  of  the  brake  were  insep- 
arably connected.,  when  in  fact  the  evidence 
was  such  that  the  jury  might  have  taken  the 
view  that  the  temporary  brake  was  sufficient 
for  the  time  being. — Northern  Pac.  R.  Go.  v. 
Charless,  162  U.  S.  359,  16  S.  Gt  848,  40  L.  Ed. 
909,  reversing  judgment  51  F.  562,  2  G,  G.  A. 
380. 

An  instruction  not  based  on  the  evidence  is 
not  ground  for  reversal,  when  no  prejudice  is 
shown.— City  &  S.  Ry.  of  Washington  v.  Sved- 
borg,  24  a.  Gt.  656,  194  U.  S.  201,  48  L.  Ed. 
935. 

A  defendant  setting  up  another  contract 
in  defense  of  an  action  to  enforce  payment  for 
property  sold  and  delivered,  which  plaintiff  al- 
leges to  be  void  for  duress,  is  not  prejudiced  by 
an  instruction  limiting  a  definition  of  duress 
to  a  kind  as  to  which  there  is  no  pretense  that 
it  exists  in  the  case.  Judgment,  Snyder  v. 
Stribling  (1907)  89  P.  222,  18  Okl.  168,  af- 
firmed.—Snyder  V.  Rosen  baum,  30  S.  Ct  73, 
215  U.  S.  261,  54  L.  Ed.  186. 


^=>1067. 


or      refvsml      to 


—  Failnro 
oliarse. 

See  8  Cent  Dig.  App.  ft  B.  f  4229;  46  Cent  Dig. 
Trial.   8  475. 

The  refusal  to  give  a  proper  instruction 
which  would  have  availed  the  party  nothing,  the 
justice  of  the  case  not  being  affected  thereby, 
does  not  afford  sufficient  ground  for  the  reversal 
of  a  judgment.— Mobile  &  M.  Ry.  Go.  v.  Jurey, 
111  U.  S.  584,  4  S.  Gt.  566,  28  L.  Ed.  527; 
Hartranft  v.  Langfeld,  125  U.  S.  128,  8  S.  Gt. 
732,  31  L.  Ed.  672. 

A  judgment  on  a  verdict  will  not  be  re- 
versed because  of  the  refusal  to  instruct  the 
jurjr  that  the  personal  interest  of  a  party  ex- 
ercising his  statutory  privilege  to  testify  in  his 
own  behalf  sihould  be  considered  as  affecting  his 
credibility.— (1910)  Standard  Oil  Go.  v.  Brown. 
30  S.  Ct  669,  218  U.  S.  78,  54  L.  Ed.  939,  af- 
finning  judgment  (1908)  31  App.  D.  G.  371. 

Error  in  refusing  to  instruct  that  misstate- 
ments in  answers  in  an  application  for  life  in- 
surance avoided  the  policy  was  ground  for  re- 
versal; the  evidence  being  confiicting,  and  the 
verdict  being  general. — iEtna  Life  Ins.  Co.  v. 
Moore,  34  S.  Ct  186,  231  U.  S.  543,  58  L.  Ed. 
356. 

Failure  to  give  an  instruction  requested  by 
defendant  is  not  reversible  error  where  it  would 
only  have  served  to  confuse  the  jury  on  a  point 
immaterial  to  the  plaintiff's  recovery.— Myers 
V.  Pittsburgh  Coal  Co.,  34  S.  Ct  559,  233  U. 
S.  184,  58  L.  Ed.  906,  reversing  judgment  Pitts- 
burgh Coal  Co.  V.  Myers,  203  F.  221,  121  O. 
G.  A.  427. 

^=»1068,  — ^  Error  cured  hj  Terdiet  or 
Judgment. 

See  S  Cent  Dig.  App.  &  E.  SS  4225-4228.  4230:  24 
Cent  Dig.  Fraud.  Conv.  fi  1002 ;  32  Cent.  Dig.  Libel, 
fi  382;  41  Cent  Dig.  Quiet  T.  fi  104 ;  46  Cent  Dig. 
Trial,  fifi  476.  480.  S25.  526.  553.  558. 

Where  the  verdict  is  right  on  the  merits, 
the  judgment  will  not  be  reversed  on  account 
of  errors  in  the  instructions. — Chicago,  M.  ^ 
St.  P.  R.  Co.  V.  Ross,  112  U.  S.  377.  5  S.  Gt. 
184,  28  L.  Ed.  78T;  Henderson  Bridge  Go.  v. 
McGrath,  134  U.  S.  260,  10  S.  Gt  730,  33  L. 
Ed.  934. 

The  fact  that  the  court  told  the  jury  to 
allow  interest  on  the  value  of  the  hay  burned 
is  not  ground  for  reversal,  if  the  jury  did  not 
allow  interest— Eddy  v.  Lafayette,  163  U.  S. 
456,  16  S.  Gt  1082,  41  L.  Ed.  225,  affirming 
judgment  49  F.  807,  1  G.  G.  A.  441. 

Where  an  attachment  was  based  on  two 
separate  and  distinct  grounds,  on  each  of  which 
issue  was  taken,  and  a  special  finding  was  made 
in  favor  of  plaintiff,  it  is  immaterial  that  er- 
ror may  have  been  committed  in  the  instructions 
as  to  one,  there  being  no  error  assigned  as  to 
the  other.— HoUoway  v.  Dunham,  18  S.  Gt  784, 
170  U.  S.  615,  42  L.  Ed.  1165. 

Where  the  court  rightly  charges  that  on  the* 
conceded  facts  the  master  was  negligent  as  a 
matter  of  law,  an  erroneous  charge  as  to  the 
degree  of  care  required  of  the  master  is  harm- 
less error.- Choctaw,  O.  &  Q.  R.  Co.  v.  Hollo- 
way,  24  S.  Ct  102,  191  U.  S.  334,  48  L.  Ed. 
207,  affirming  judgment  114  F.  458,  52  G.  C.  A. 
260. 

« 

Error  in  refusing  a  requested  instruction 
does  not  require  reversal,  where  specific  find- 
ings distinctly  negative  the  hypothesis  upon 
which  alone  the  instruction  was  based. — Kanaw- 
ha &  M.  Ry.  Co.  V.  Kerse,  36  S,  Ct  174,  239  U. 
S.  576,  60  L.  Ed.  448. 

Judgment  of  highest  state  court  affirming 
judgment  against  carrier  for  damages  by  de- 
cline in  market  value  from  jinreasonable  delay 
in  interstate  shipment,  will  not  be  reversed  be- 
cause the  instructions  erroneously  ^permitted ' 
damages  to  the  amount  of  such  decline  without 
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^:s>1082 


reference  to  limitation  in  bill  of  lading  and 
published  tariff  as  to  damages  in  such  case 
which  limitation  was  not  exceeded.— New  York, 
P.  &  N.  R.  Co.  V.  Peninsula  Produce  Exch.  of 
Maryland,  36  S.  Ct.  230,  240  U.  S.  34,  60  L.  Ed. 
511,  affinning  judgment  89  A.  433,  122  Md.  215. 

^=31071.  Fimdines  by  eonrt  or   referee. 

See  3  Cent.  Dig.  App.  A  B.  3S  4234-4239;  24  Cent. 
Dig.  Fraud.  Cony.  I  1002;  46  Cent.  Dig.  Trial.  fiS 
940.  942. 

Where  there  is  a  general  finding  for  defend- 
ants on  all  the  issues  of  fact,  an  assignment 
that  the  special  findings  are  fatally  defective 
will  not  be  considered. — Meath  v.  Board  of  Mis- 
sissippi Levee  Com'rs,  109  U.  S.  268,  3  S.  Ct 
284,  27  L.  Ed.  930. 

Where  an  ultimate  fact  is  found  by  the 
court  below,  its  finding  or  refusal  to  find  as 
to  any  incidental  fact,  which  is  merely  evidence 
of  the  ultimate  fact,  will  not  be  reviewed. 
Hence,  where  the  court  found  that  a  vessel  was 
seaworthy,  its  refusal  to  find  that,  prior  to  her 
last  voyage,  she  was  run  aground,  and  became 
so  leaky  that  in  the  storm  that  wrecked  her 
when  she  was  thrown  on  her  beam  ends  she 
could  not  right  herself,  and  that  she  leaked  four 
inches  an  hour,  and  the  leak  could  have  been 
discovered  only  by  putting  her  in  a  dry  dock, 
which  was  not  done,  will  not  be  investigated  by 
the  supreme  court. — Merchants'  Mut.  Ins.  Co.  v. 
Allen,  121  U.  S.  67,  7  S.  Ct  821,  30  L.  Ed. 
858. 

^»1072.  Decisions   on   motion   for  new 
trial   or  rehearing. 

See  8  Cent  Dig.  App.  4b  B.  8  4233)&. 

Error  in  refusing  to  entertain  an  appeal 
from  the  denial  of  a  motion  to  set  aside  a  ver- 
dict as  against  the  weight  of  evidence  cannot 
be  said  to  have  been  nonprejudicial  because  the 
court  necessarily  passed  upon  the  same  matter 
in  sustaining  the  ruling  of  the  trial  court  in 
refusing  to  direct  a  verdict  in  appellant's  fa- 
vor.—Metropolitan  R.  Co.  V.  Moore,  121  U.  S. 
558,  7  S.  Ct  1334,  30  L.  Ed.  1022. 

Where  the  court,  in  passing  upon  a  motion 
for  a  new  trial,  based  its  finding  as  to  the 
amount  of  damages  which  plaintiff  was  entitled 
to  recover,  solely  upjon  the  evidence  of  defendant, 
and  required  a  remittitur  of  a  part  of  the  judg- 
ment which  was  in  excess  of  this  amount,  held, 
that  its  refusal  to  consider  certain  affidavits 
filed  by  defendant,  and  relating  to  newly-discov- 
ered evidence,  which  tended  to  impeach  plain- 
tiff's testimony  as  to  larger  damages,  was  imma- 
terial.— Koenigsberger  v.  Richmond  Silver  Min. 
Co.,  158  U.  S.  41,  15  S.  Ct  751,  39  L.  Ed.  889. 

The  error,  if  any,  in  admitting  affidavits 
of  jurors,  to  show  that  they  were  not  influenced 
by  newspapers,  is  immaterial,  where  the  order 
overruling  the  motion  is  right  on  other  grounds. 
— Spreckels  v.  Brown,  29  S.  Ct  256,  212  U.  S. 
208,  53  L.  Ed.  476. 

^=>1073.  Jndsment  or   order. 

See  t  Cent.  Dig.  App.  4b  B.  H  4240-4247;    22  Cent 
Dig.  Sx.  4b  Ad.   8  863. 

The  denial  of  a  motion  for  jud^ent  be 
cause  of  the  insufiiciency  of  an  affidavit  of  de- 
fense, without  passing  upon  the  merits  of  the 
motion,  cannot  possibly  constitute  reversible  er- 
ror, where  the  defendant  afterwards  filed 
formal  pleas  to  the  statement  of  plaintiff's 
claim,  and  joined  issue  thereon ;  the  effect  of  *the 
ruling  being  simply  to  postpone  consideration 
of  the  subject  until  the  trial.— (1911)  United 
States  V.  United  States  Fidelity  &  Guaranty 
Co.,  32  S.  Ct.  101,  222  U.  S.  283,  56  L.  Ed. 
200,  affinning  judgment  (1911)  186  F.  477,  108 
C.  C.  A.  455,  which  affirms  (C.  C.  1910)  Kin- 
ney V.   Same,  182  F.  1005. 


^^1074.  Proeeedings    after   Jndsment* 

See  3  Cent.  Dig.  App.  4b  B.  8S  4248-4252;    81  Cent 
Dig.  J.  P.  9  756. 

Error,  if  any,  committed  by  a  court  in  de- 
clining jurisdiction  of  an  appeal  from  an  or- 
der overruling  a  motion  to  vacate  a  judgment 
dismissing  the  case  for  want  of  prosecution, 
does  not  require  reversal  or  modification  in  the 
Supreme  Court  of  the  United  States,  where,  if 
the  court  had  entertained  jurisdiction,  it  must 
have  affirmed  the  order  appealed  from.  Judg- 
ment 20  App.  D.  C.  541,  affirmed.— Tubman  v. 
Baltimore  &  O.  R.  Co.,  23  S.  Ct  777.  190  U.  S. 
38,  47  li.  Ed.  946. 


(I)  ERROR   WAIVED    IN  APPELLATE 

COURT. 

^=91078.  Failure  to  uvge  objections. 

See  8  Cent.  Dig.  App.  4b  B.  §9  4266-4261. 

Where,  in  a  suit  on  letters  patent,  the  cir- 
cuit court  states  that  it  considered  only  two 
claims,  and  holds  those  claims  valid,  and  in- 
fringed, and  the  final  decree  applies  only  to 
those  claims,  and  plaintiff  does  not  contend  in 
his  brief  that  any  other  claim  is  infringed,  the 
supreme  court  win  consider  only  those  two 
claims,  though  in  the  proofs  plaintiff  attempted 
to  show  that  three  others  were  infringed. — 
Crawford  v.  Heysinger,  123  U.  S.  589,  8  S.  Ct 
399,  31  L.  Ed.  269. 

Where  there  are  numerous  alleged  errors 
set  forth  in  the  assignment  of  errors  filed  in  the 
court  below,  yet,  if  the  brief  of  the  plaintiff  in 
error  relies  on  but  few  of  them,  the  supreme 
court  will  confine  its  attention  to  those  thus 
relied  on.— Home  Ben.  Ass'n  v.  Sargent  142  U. 
S.  691,  12  S.  Ct  332,  35  L.  Ed.  1160,  affirming 
judgment  (C.  C.)  Sargent  v.  Home  Ben.  Ass'n, 
35  F.  711. 

(J)  DECISIONS  OF  INTERMEDIATE 

COURTS. 

In  bankruptcy  proceedings,  see  Bankruptcy,  ^=s> 
468. 

^=:>1081.  Questions   eonsidered. 

See  2  Cent  Dig.  App.  4b  B.  §§  1133-1136;  8  Cent 
Dig.  App.  4b  B.  85  4270,  4273-4280,  4289-4292,  4345-4347: 
31  Cent.  Dig.  J.  P.  S9  752.  763. 


^=s>1082. 


See  2  Cent  Dig.  App.  ft  B.  fiS  1133-1136;  8  Cent 
Dig.  App.  A  E.  §{  4270^  4281-4284.  4289-4292;  81  Cent 
Dig.  J.  P.  8S  752.  758. 

On  error  to  the  general  term  of  the  supreme 
court  of  the  District  of  Columbia,  an  objection 
that  a  paper  involved  in  the  case  is  not  prop- 
erly a  part  of  the  record  will  not  be  considered, 
unless  it  was  raised  before  the  general  term 
below.— Keyser  v.  Hitz,  133  U.  S.  138.  10  S.  Ct 
290,  33  L.  Ed.  531. 

An  order  of  the  general  term  of  the  supreme 
court  of  the  District  of  Columbia,  affirming  an 
order  of  the  same  court,  in  special  term,  admit- 
ting a  will  to  probate  and  record,  is  a  final  judg- 
ment, within  Rev.  St.  §  705,  providing  that  the 
final  judgment  or  decree  of  the  supreme  court 
of  the  District  of  Columbia  may  be  re-examined 
and  reversed  or  affirmed  in  the  supreme  court 
of  the  United  States,  upon  writ  of  error  or 
appeal,  and  on  appeal  from  or  error  to  such  or- 
der the  supreme  court  of  the  United  States  can 
examine  into  and  pass  upon  all  questions  pre- 
sented in  a  bill  of  exceptions  taken  at  the  trial, 
as  to  the  validity  of  the  will.— Ormsby  v.  Webb, 
134  U.  S.  47,  10  S.  Ct  478,  33  L.  Ed.  805. 
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Where  the  territorial  supreme  court,  on  ap- , 
peal,  considers  only  a  part  of  the  errors  assign- 
ed, the  federal  supreme  court,  on  proceedings  in 
error,  is  limited  to  the  review  of  tne  errors  con- 
sidered by  the  territorial  court,  and  it  cannot 
consider  the  other  assignments.  Judgment  6 
Mont.  275,  12  Pac.  641,  affirmed.~Montana  Ry. 
Co.  V.  Warren,  137  U.  S.  348,  11  S.  Ct  96,  34 
L.  Ed.  681. 

Though  the  decision  of  the  supreme  court 
revises  the  decree  of  the  circuit  court  in  review- 
ing the  action  of  the  court  of  appeals  thereon, 
and,  under  the  statute,  the  mandate  goes  to  the 
circuit  court  only,  it  is  the  judgment  of  the  cir- 
cuit court  of  appeals  that  is  to  be  revised,  and 
hence  such  judgment  will  not,  ordinarily,  be  re- 
examined on  the  suggestion  of  error  in  that 
court,  in  that  it  did  not  hold  as  erroneous  an 
action  on  the  part  of  the  circuit  court  which 
was  not  complained  of. — Union  Pac.  Ry.  Co.  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  163  U.  S.  564,  16 
S.  Ct.  1173,  41  L.  Ed.  265,  affirming  decree  61 
F.  309,  2  C.  C.  A.  174,  10  U.  S.  App.  98. 

The  contention  that  an  action  brought  by  a 
married  woman  cannot  be  maintained,  because 
the  husband  alone  has  the  right  to  bring  the  ac- 
tion, cannot  be  regarded  in  the  supreme  court 
of  the  United  States,  when  the  point  was  not 
presented  in  the  court  beloW.  Judgment  97  F, 
837.  38  C.  C.  A.  502,  affirmed.— Texas  &  P.  Ry. 
Co.  v.  Humble,  21  S.  Ct  526,  181  U.  S.  57, 
45  L.  Ed.  747. 

An  objection  that  there  was  no  evidence 
to  support  a  joint  action  against  all  the  defend- 
ants, or  that,  if  there  was  evidence  on  this  ques- 
tion, it  should  have  been  submitted  to  the  jury, 
is  not  available  in  the  supreme  court  of  the 
United  States  on  writ  of  error  to  a  circuit  court 
of  appeals,  where  it  was  not  raised  either  in 
that  court  or  in  the  trial  court  Judgment  105 
F.  1004,  44  C.  C.  A.  685.  affirmed.— Pine  River 
Logging  &  Improvement  Co.  v.  United  States, 
22  S.  Ct  920,  186  U.  S.  279,  46  L.  Ed.  1164. 

Objections  to  the  validity  of  an  assignment 
for  the  benefit  of  creditors  for  want  of  accept- 
ance, and  to  the  form  of  the  judgment,  cannot 
be  raised  for  the  first  time  in  the  supreme  court 
of  the  United  States.  Judgment  100  F.  718,  40 
C.  C.  A.  664,  affirmed.— J.  M.  Robinson  &  Co. 
v.  Belt,  23  S.  Ct  16, 187  U.  S.  41,  47  L.  Ed.  65. 

Error,  if  any,  committed  by  a  trial  court  in 
the  admission  of  proof  is  not  reviewable  in  the 
Supreme  Court  of  the  United  States  on  writ  of 
error  to  a  Circuit  Court  of  Appeals,  where  no 
error  concerning  the  admission  or  rejection  of 
testimony  was  assigned  in  the  latter  court, 
which  considered  the  case  upon  the  assumption 
that  the  correctness  of  the  rulings  of  the  lower 
court  in  this  regard  was  unchallenged.  Judg- 
ment 115  F.  85,  53  C.  0.  A.  508,  affirmed.— 
McLoughlin  ▼.  Raphael  Tuck  &  Sons  Co.,  24  S. 
Ct  105,  191  U.  S.  267,  48  L.  Ed.  178. 

A  contention  not  made  in  the  Circuit  Court 
of  Appeals  will  not  be  reviewed  by  the  federal 
Supreme  Court.— Virtue  v.  Creamery  Package 
Mfg.  Co.,  33  S.  Ct  202,  227  U.  S.  8,  57  L.  Ed. 
393,  affirming  judgment  179  F.  115,  102  G.  C. 
A.  413. 

A  contention  not  urged  upon  the  highest 
state  court  will  not  be  considered  in  the  federal 
Supreme  Court  on  writ  of  error  to  the  state 
court— Chicago,  B.  &  Q.  R.  Co.  v.  Railroad 
Commission  of  Wisconsin,  35  S.  Ct  560,  237  U. 
S.  220,  59  L.  Ed.  926,  reversing  judgment  140 
N.  W.  296.  152  Wis.  654. 

Errors  not  assigned  on  appeal  to  the  high- 
est state  court  will  not  be  considered  by  the 
federal  Supreme  Court  on  error. — ^Bullen  v. 
State  of  Wisconsin.  36  S.  Ct  473,  240  U.  S.  625, 
60  L.  Ed.  830,  affirming  judgment  In  re  Bul- 
len*s  Estate,  128  N.  W.  109,  143  Wis.  512,  139 
Am.  St  Rep.  1114. 


Review       depeadeat 
irhetHer  questions  are  of  law 
or  of  f  aot. 

See  S  Cent  Dig.  App.  ft  B.  ff  4278-4279,  4M5-4S47, 

w4o. 

The  concurrent  findings  of  the  two  lower 
courts  that  a  purchaser  of  timber  lands  had  no 
actual  knowledge  or  notice  of  the  original  frauds 
of  the  entrymen  will  be  adopted  by  the  Supreme 
Court  of  the  United  States  on  appeal,  unless 
clearly  erroneous.  Decree  138  F.  294,  70  C. 
C.  A.  584,  affirmed.— United  States  v.  Clark,  26 
S.  Ct  340,  200  U.  S.  601,  50  L.  Ed.  613.     ' 

A  finding  of  a  magistrate  as  to  amount  of 
damages,  affirmed  by  the  circuit  court,  cannot  be 
reviewed  on  appeal,  if  there  is  any  evidence  to 
support  it — Seaboard  Air  Line  Ry.  v.  Seegers, 
28  S.  Ct  28,  207  U.  S.  73,  52  L.  Ed.  108. 

^=:»1085.  Review     of     errors     of     trial 
eonrt. 
See  3  Cent  Dig.  App.  ft  B.  §S  4271,  4272. 

A  decree  of  a  territorial  Supreme  Court 
setting  aside  attachment  proceedings  will  not 
be  reversed  for  errors  committed  by  the  trial 
court  in  its  finding  concerning  the  Jurisdictional 
insufficiency  of  the  affidavits  for  publication  and 
attachment  in  the  attachment  suit  where  the 
conclusion  of  the  Supreme  Court  of  the  terri- 
tory, based  on  the  findings  below  as  to  the  fraud 
in  bringing  the  attachment  suit,  and  the  ab- 
sence of  a  party  plaintiff  therein,  are  ample  to 
sustain  the  judgment,  irrespective  of  the  affida- 
vits for  publicanon  and  attachment.  Judgment 
(1906)  &  P.  259,  16  Okl.  131,  affirmed.— 
Southern  Pine  Lumber  Co.  ▼.  Ward,  28  S.  Ct 
239,  208  U.  S.  126.  52  L.  Ed.  420. 

^=91089.  Katnre   aad   Krounds   of   deei* 
sioA  of  intemiediate  oourt. 

See  8  Cent.  Dig.  App.  ft  B.  If  42M-4301. 

Judgment  cannot  be  reversed  in  federal  Su- 
preme Court  on  writ  of  error  to  Circuit  Court 
of  Appeals  because  it  affirmed  judgment  with- 
out opinion.— Texas  &  P.  R.  Co.  v.  Hilli  35  S. 
Ct  575,  237  U.  S.  208,  59  L.  Ed.  918. 

^=:>1090.  Cross-appeal. 
See  3  Cent.  Dig.  App.  ft  B.  |  4M8. 

A  party  to  a  suit  in  a  territorial  court,  who 
did  not  appeal  from  the  decree  of  the  trial  court, 
cannot  have  a  provision  thereof  reviewed  b^  the 
supreme  court  of  the  United  States,  b^^  taking  a 
cross  appeal  from  a  decree  of  the  territorial  su- 
preme court,  which  affirmed  the  decree  of  the 
trial  court  Decree  41  P.  529.  7  N.  M.  (GUd.) 
666,  reversed.— Harrison  v.  Perea,  18  S.  Ct. 
129,  168  U.  S.  311,  42  L.  Ed.  478. 

Where  a  territorial  supreme  court,  in  af- 
firming a  decree  for  the  recovery  by  an  adminis- 
trator of  funds  of  the  estate  which  had  been  con- 
verted b^  the  defendant,  modified  such  decree 
by  charging  the  cost  against  the  fund  recovered, 
instead  of  against  the  defendant  personally,  held 
that,  on  a  cross  appeal  by  the  administrator, 
this  modification,  being  against  his  interest,  was 
subject  to  review  by  the  federal  supreme  court 
—Id. 

^=9 1091.  Prenimptioiis. 

See  S  Cent  Dig.   App.  A  B.  IS  4S02-4S11.  4181;  Si 
Ceot  Dig.  J.  P.  1  754. 

Where  a  motion  for  a  rehearing  is  enter- 
tained and  decided  on  the  merits  by  the  state 
supreme  court,  the  presumption  is  that  it  was 
made  in  time  to  give  that  court  jurisdiction, 
nothing  appearing  to  the  contrary .-^Texas  Pac 
Ry.  Co.  V.  Murphy,  111  U.  S.  488,  4  S.  Ct  497, 
28  L.  Ed.  492. 

The  testimony  contained  in  a  certificate 
from  a  Circuit  Court  of  Appeals  of  the  United 
States,  and  recited  to  have  been  given  on  the 
trial  of  an  action  at  law  in  the  court  below,  will 
be  assumed  to  have  been  preserved  in  a  bill  of 
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exceptions  which  formed  part  of  the  transcript 
of  record  filed  in  the  Circuit  Court  of  Appeals 
on  the  writ  of  error  from  that  court  to  the 
court  below. — Sun  Printing  &  Publishing  Ass'n 
¥.  Edwards,  24  S.  Ct  696,  194  U.  S.  377,  48  U 
Ed.  1027. 

Where  the  Appellate  Court  reversed  the 
circuit  court,  but  its  judgment  did  not  recite 
any  findings  of  facts  different  firom  the  facts 
found  by  the  circuit  court,  it  will  be  presumed 
on  appeal  to  the  Supreme  Court  that  the  Ap- 
pellate Court  found  the  same  facts  as  the  cir- 
cuit court  but  differed  only  in  the  application  of 
the  law. — West  Chicago  St.  R.  Co.  v.  People 
of  State  of  Illinois  ex  reL  City  of  Chicago,  26 
8.  Ct.  518,  201  U.  S.  506,  50  U  Ed.  845,  affirm- 
ing 73  N.  E.  395,  214  111.  9,  which  affirmed 
People  V.  West  Chicago  St.  K.  Co.,  115  IlL 
App.  172. 

The  federal  Supreme  Court  will  assume  that 
a  state  Supreme  Court,  when  reversing,  with  di- 
rections to  dismiss,  a  decree  entered  after  de- 
murrer to  the  answer  had  been  sustained,  and 
by  which  an  order  res  mining  enforcement  of 
ordinance  making  it  unlawful  to  conduct  a  liv- 
ery stable  business  within  a  certain  area  was 
made  perpetual,  acted  on  the  facts  set  up  in 
the  answer,  that  the  restricted  area  was  in  a 
densely  populated  part  of  the  city  and  the 
stables  were  so  conducted  as  to  be  productive 
of  disease. — Reinman  v.  City  of  Little  Rock, 
35  S.  Ct.  511,  237  U.  S.  171,  59  L.  Ed.  900,  af- 
firming judgment  City  of  Little  Rock  v.  Rein- 
man,  155  8.  W.  105,  107  Ark.  :t74. 

«=»1092.     Biaeretioii     of     iatennediAte 

ooiurt* 
See  S  Cent  Dig.  App.  ft  B.  S9  4312-4321;    SI  Cent 
Dig.  J.  P.  I  76S. 

Where  a  territorial  supreme  court,  in  affirm- 
ing a  decree  for  the  recovery,  by  an  adminis- 
trator, of  his  intestate's  estate  from  one  who 
had  converted  it  to  his  own  use,  allowed  6  per 
cent  interest  on  the  amount  of  the  decree  of 
the  trial  court,  held  that,  on  an  appeal  to  the  su- 
preme court  o£  the  United  States,  the  rate  of  in- 
terest would  not  be  increased,  the  rate  being  to 
iome  extent  a  matter  of  discretion  with  the  ter- 
ritorial supreme  court.  Decree  41  P.  529,  7 
N.  M.  (Gild.)  666,  reversed.— Harrison  v.  Perea, 
18  S.  Ct.  129,  168  U.  S.  311,  42  L.  Ed.  478. 

A  motion  to  set  aside  a  judgment,  if  made 
within  the  law  and  rules,  is  addressed  to  the 
discretion  of  the  trial  court;  and  where  the 
exercise  of  that  discretion  by  a  territorial 
court  has  been  approved  by  the  supreme  court 
of  the  territory,  those  courts  will  not  be  over- 
ruled by  the  supreme  court,  unless  an  abuse  of 
discretion  should  clearly  appear.  Judgment  48 
P.  309,  9  N.  M.  12,  affirmed.— Rio  Grande  Irri- 
gation &  Colonisation  Ca  v.  Gildersleeve,  19  S. 
Ct  761,  174  V.  S.  603,  43  Lw  Ed.  1103. 

<=»1093.  Review   of    ai>«*tloiis   of   fact. 
See  3  Cent  Dig.  App.  ft  a  18  4368,  i822-4»2:    II 
Cent  Dig.  J.  P.  i  768. 

«=»10d4.  —  Is  seaerml. 

Bee  S  Gent  Dig.  App.  ft  B.  Si  4822-4852;    18  Cent 
Dig.  Courts.  8  760;    81  Cent  Dig.  J.  P.  8  768. 

On  an  appeal  from  a  territorial  supreme 
conrt,  the  sufficiency  of  the  evidence  to  support 
the  findings  of  facts  in  the  trial  court  cannot  be 
reviewed.  Idaho  &  O.  Land  Imp.  Co.  v.  Brad- 
bory,  132  U.  S.  509,  10  Sup.  Ct  177,  33  L.  Ed. 
433,  foUowed.—Smith  v.  Gale,  144  U.  S.  509, 
12  S.  Ct  674,  36  L.  Ed.  521,  affirming  judgment 
Gale  V.  Shillock,  29  N.  W.  661,  4  Dak.  182,  and 
Same  v.  Frazier,  30  N.  W.  138,  4  Dak.  196. 

The  finding  of  an  intermediate  Appellate 
Court  on   a   controverted  question   of  fact  is 


The  supreme  court  cannot,  on  appeal  from 
the  supreme  court  of  a  territory,  determine  gues- 
tions  of  conflicting  evidence. — Elarridc  v.  Han- 
naman,  18  S.  Ct  135,  168  U.  S.  328,  42  L. 
Ed.  484. 

When  the  circuit  court  and  circuit  court 
of  appeals  have  agreed  as  to  the  ultimate  facts 
established  by  the  evidence,  their  finding  will 
be  accepted  by  this  court,  unless  it  clearly  ap- 
pears that  they  have  erred  as  to  the"  effect  of 
the  evidence.  72  F.  402,  18  C.  C.  A.  618  af- 
firmed.—Stuart  V.  Hayden,  18  S.  Ct.  274,  169 
U.  S.  1,  42  L.  Ed.  639. 

The  United  States  supreme  court,  on  appeal 
or  error  from  the  supreme  court  of  a  territory, 
cannot  review  its  findings  of  fact.— Holloway  v. 
Dunham,  18  S.  Ct  784,  170  U.  S.  615,  42  L. 
Ed.  1165;  Younff  v.  Amy,  18  S.  Ct  802,  171  U. 
S.  179,  43  L.  Ed.  127. 

Questions  of  fact,  depending  on  the  evi- 
dence, cannot  be  re-examl^^ed  by  the  Supreme 
Court  of  the  United  States  on  appeal  from  a 
territorial  court.— Simms  v.  Simms,  20  S.  Ct 
58,  175  U.  S.  162,  44  L.  Ed.  115,  modifying 
judgment  81  P.  1128,  5  Aria.  212. 

On  an  appeal  from  a  territorial  supreme 
court  which,  in  addition  to  adopting  the  facts 
found  by  the  trial  court,  made  an  additional 
finding  of  facts,  the  supreme  court  of  the  Unit- 
ed States  may  consider  the  latter  findings,  as 
well  as  the  former,  in  determining  the  question 
of  the  sufficiency  of  the  facts  found  to  authorize 
the  judgment  Judgment  53  P.  187,  6  Ariz.  13, 
reversed.— Apache  County  v.  Barth,  20  S.  Ct. 
718,  177  U.  S.  538,  44  L.  Ed.  878. 

A  finding  by  the  trial  court,  in  a  proceed- 
ing to  establish  a  tax  lien  upon  railroad  prop- 
erty, as  to  the  number  of  miles  of  railroad  sub- 
ject to  taxation,  when  approved  by  the  supreme 
court  of  the  territory,  is  conclusive  upon  the 
supreme  court  of  the  United  States  as  to  such 
fact  Decree  62  P.  987,  10  N.  M.  416,  affirmed. 
—United  States  Trust  Co.  v.  Territory  of  New 
Mexico,  22  S.  Ct  172,  183  U.  S.  535,  46  L.  Ed. 
315. 

The  concurrent  findings  of  the  two  lower 
courts  that  piers,  docks,  and  wharves  erected 
in  Lake  Michigan  by  a  railroad  company  by 
virtue  of  its  riparian  proprietorship,  do  not  ex- 
tend into  the  lake  beyond  the  point  of  practicable 
navigability  will  not  be  disturbed,  unless  clearlv 
in  conflict  with  the  evidence.  Decree  91  F. 
955.  34  C.  C.  A.  138,  affirmed.— People  of  State 
of  Illinois  V.  Illinois  Cent.  K.  Co.,  22  S.  Ct  300, 
184  U.  S.  77,  46  L.  Ed.  440. 

« 

The  findings  of  fact  made  in  a  state  court 
in  a  suit  in  equity  are  conclusive  upon  the  su- 
preme court  of  the  United  States  on  writ  of  er- 
ror to  that  court^E.  Bement  &  Sons  v.  Na- 
tional Harrow  Co.,  22  S.  Ct  747,  186  U.  S. 
70,  46  L.  Ed.  1058. 

The  disputed  facts  involved  in  concurrent 
findings  of  a  master  and  both  the  circuit  court 
and  the  circuit  court  of  appeals  that  a  society 
had  not  been  dissolved,  either  by  the  consent 
of  its  members  or  by  the  abandonment  of  the 
purpose  for  which  it  was  founded,  ynll  not  be 
reviewed  by  the  supreme  court  of  the  United 
States.  Judgment  93  F.  528,  and  103  F.  561, 
43  C.  C.  A.  323,  affirmed.— Schwartz  v.  Duss, 
23  S.  Ct  4, 187  U.  S.  8,  47  L.  Ed.  53. 

A  judgment  of  the  trial  courts  affirmed  by 
the  intermediate  appellate  court,  conclusively 
settles  all  controverted  questions  of  fact. — ^Min- 
neapolis &  St  L.  R.  Co.  V.  State  of  Minnesota, 
ex  rel.  Railroad  &  Warehouse  Commission.  24 


binding  on  further  appeal.— Bear  Lake  &  River  S.  Ct  396,  193  U.  S.  53.  48  L.  Ed.  614,  affirm- 
Waterworks  &  Irrigation  Co.  v.  Garland,  17  S.  I  ing  judgment  State  v.  Minneapolis  &  St  L.  R. 
Ct.  7.  1«4  V.  S.  1.  41  L.  Ed.  327.  •  Co.,  91  N.  W.  465,  87  Minn.  195. 
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A  judgment  of  a  state  court  will  be  affirm- 
ed by  the  United  States  Supreme  Court  on  a 
writ  of  error,  if  there  is  evidence  sufficient  to 
sustain  it,,  although  there  may  be  other  conflict- 
ing testimony,  where  no  special  findings  of  fact 
were  made,  and  the  proceedings  in  the  trial 
court  were  approved  by  the  highest  state  court 
without  an  opinion. — Gleason  v.  White,  25  S. 
Ct.  782,  199  U.  S.  54,  50  L.  Ed.  87. 

The  sufficiency  of  the  evidence  to  support 
the  findings  of  fact  is  not  open  to  consideration 
on  appeal  from  a  territorial  Supreme  Court 
to  the  Supreme  Court  of  the  United  States,  in 
the  absence  of  any  exception  duly  taken  to 
rulings  on  the  admission  or  rejection  of  evi- 
dence. Judgments,  Curtis  v.  Boquillas  Land  & 
Cattle  Co.,  71  P.  924,  8  Ariz.  2o8,  and  76  P. 
612,  affirmed. — Herrick  v.  BoquiUas  Land  &  Cat- 
tle Co.,  26  S.  Ct.  192,  200  U.  S.  96,  50  L.  Ed. 
388. 

The  concurrent  findings  of  the  two  lower 
courts  that  a  purchaser  of  timber  lands  had  no 
actual  knowledge  or  notice  of  the  original  frauds 
of  the  entrymen  will  be  adopted  by  the  Supreme 
Court  of  the  United  States  on  appeal  unless 
clearly  erroneous.  Decree  138  F.  294,  70  C.  C. 
A.  584,  affirmed.— United  States  v.  Clark,  26 
S.  Ct.  340,  200  U.  S.  601,  50  L.  Ed.  613. 

The  concurrent  findings  of  the  two  lower 
courts  that  a  vessel  was  inspected  at  the  be- 
ginning of  a  voyage,  and  found  to  be  seaworthy 
and  fit  to  carry  the  cargo  which  she  had  under- 
taken to  transport,  will  ordinarily  not  be  dis- 
turbed by  the  federal  Supreme  Court  on  ap- 
peal. Decree  The  Wildcroft,  130  F.  521,  65  C. 
C.  A.  145,  affirmed.— W.  J.  McCahan  Sugar  Re- 
fining Co.  V.  The  Wildcroft,  26  S.  Ct.  467,  201 
U.  S.  378.  50  L.  Ed.  794. 

The  sufficiency  of  the  evidence  on  which  a 
divorce  to  the  wife  was  refused  is  open  for  re- 
view in  the  Supreme  Court  of  the  United  States 
on  an  appeal  from  the  Supreme  Court  of  the 
Philippine  Islands,  taken  under  Act  July  1, 
1902,  c.  1369,  §  10,  32  Stat  691-695  [U.  S. 
Comp.  St.  Supp.  1905,  p.  154],  allowing  such 
appeals,  to  be  governea  by  the  rules  applicable 
to  appeals  from  circuit  courts,  in  all  cases  in 
whicn  the  jurisdictional  amount  is  involved, 
where  the  correctness  of  the  denial  of  alimony 
pendente  lite  and  of  a  separation  of  the  con- 
jugal property  cannot  be  determined  without 
passing  upon  the  weight  of  such  evidence,  and 
the  appeal  was  taken  from  the  whole  decree. 
-De  La  Rama  v.  De  La  Rama,  26  S.  Ct.  485, 
201  U.  S.  308,  50  L.  Ed.  765. 

A  judgment  of  the  Supreme  Court  of  the 
territory  of  Oklahoma,  affirming  the. judgment 
of  the  court  of  first  instance,  which,  after  hear- 
ing the  evidence,  found  the  issues  in  a  suit  for 
specific  performance  in  favor  of  the  defendants, 
must  be  affirmed  on  appeal,  where  there  is  evi- 
dence which  would  sustain  a  finding  in  favor 
of  the  defendants  upon  an  issue  in  the  plead- 
ings as  to  whether  the  property  covered  by  the 
agreement  had  been  conveyed  to  a  third  person 
for  value  and  without  notice.  Judgment  78 
P.  118,  14  Okl.  674,  affirmed.— HalscU  v.  Ren- 
frow,  26  S.  Ct.  610,  202  U.  S.  287,  50  L.  Ed. 
1032,  6  Ann.  Cas.  189. 

On  an  appeal  from  a  judgment  of  a  terri- 
torial Supreme  Court  affirming  the  judgment 
of  the  court  of  first  instance,  which,  after  hear- 
ing the  evidence,  foimd  all  the  issues  in  a  suit 
for  specific  performance  in  favor  of  the  defend- 
ants, the  Supreme  Court  of  the  United  States 
will  ordinarily,  in  reviewing  the  facts,  confine 
itself  to  questions  of  the  admissibility  of  evi- 
dence and  whether  there  was  any  evidence  to 
sustain  the  conclusion  reached,  where  such  is 
the  practice  in  the  territorial  court. — Id. 

In  reviewing  a  decree  of  a  territorial  Su- 
preme Court,  which  reversed  the  decree  of  the 
trial  court  in  a  suit  to  cancel  a  corporate  lease, 


the  court  below,  to  determining  whethe^  there 
was  ■  some  evidence  supporting  the  findings  of 
the  trial  court,  and  whether  the  facts  found  were 
adequate  to  sustain  the  legal  conclusions.  Judg- 
ment, Anderson  v.  Shawnee  Compress  Co.  (1906) 
87  P.  315,  17  Okl.  231,  affirmed.— Shawnee  Com- 
press Co.  V.  Anderson,  28  S.  Ct.  572,  209  U.  S. 
423,  52  L.  Ed.  865. 

Concurrent  findings  of  the  courts  below 
in  a  suit  to  restrain  the  sale  of  copyrighted 
publications  at  less  than  the  fixed  price,  that 
there  was  no  satisfactory  proof  that  the  de- 
fendant had  induced  and  persuaded  sundry 
jobbers  and  dealers,  who  had  obtained  copy 
dghted  books  from  the  complainants,  to  de« 
liver  the  same  to  the  defendant  for  sale  at  re- 
tail at  less  than  the  prices  fixed  by  the  com- 
plainantSj  and  in  yiolation  of  the  agreement 
upon  which  the  books  were  obtained,  will  not 
be  disturbed  by  the  federal  Supreme  Court, 
on  appeal,  if  not  clearly  erroneous.  Judgment 
(1906)  147  F.  28,  78  C.  C.  A.  122,  affirmed.— 
Scribner  v.  Straus,  28  S.  Ct  735,  210  U.  a 
352,  52  L.  Ed.  1094;  Charles  Scribner's  Sons 
V.  Same,  Id. 

Concurrent  findings  of  facts  of  the  two 
courts  below  in  a  suit  in  equity  will  be  accept- 
ed by  the  federal  Supreme  Court  on  appeal, 
unless  error  is  clearly  shown.  Decree  (1906) 
149  F.  194.  79  C.  C.  A.  153,  reversed.— Page 
V.  Rogers,  29  S..  Ct  159.  211  U.  S.  575,  53  L. 
Ed.  332. 

A  verdict  approved  by  the  Appellate  Court 
is  conclusive  in  the  Supreme  Court. — El  Paso 
&  S.  W.  R.  Co.  V.  Vizard,  29  S.  Ct.  210,  211 
U.  S.  608,  53  L.  Ed.  348. 

Concurrent  findings  of  the  two  lower  courts 
on  the  question  as  to  what  is  the  correct  Eng- 
lish translation  of  a  will  written  in  the  Ha- 
waiian language  will  be  followed  by  the  Su- 
preme Court  on  appeal  from  the  Hawaiian  Su- 
preme Coart.— Gray  v.  Noholoa,  29  S.  Ct.  571, 
214  U.  S.  108,  53  L.  Ed.  931. 

Concurrent  findings  of  fact  by  the  two  low- 
er courts  in  support  of  a  claim  of  certain  natives 
of  the  Philippine  Islands  to  have  held  posses- 
sion of  certain  mines,  and  to  have  worked  them 
to  the  exclusion  of  all  others  down  to  the  bring- 
ing of  suit,  will  not  be  disturbed  by  the  Su- 
preme Court  of  the  United  States  on  appeal 
from  the  Supreme  Court  of  the  Philippine  Is- 
lands, if  there  is  some  evidence  of  the  facts 
found.— Reavis  v.  Fianza,  30  S.  Ct  1,  215  U.  S. 
16,  54  L.   Ed.   72. 

Concurrent  findings  of  fact  by  the  two 
lower  courts  on  the  question  of  infringement 
of  a  patent  will  ordinarily  not  be  revised,  by 
the  federal  Supreme  Court.  Decrees  (1907) 
154  F.  65,  83  C.  C.  A.  177,  affirmed,  and 
(1908)  159  F.  436.  86  C  C.  A.  416,  reversed. 
— Rumford  Chemical  Works  v.  Hygienic  Chem- 
ical Co.  of  New  Jersey,  30  S.  Ct  45,  215  U.  S. 
156,  54  L.  Ed.  137. 

Concurrent  findings  of  fact  by  the  two 
lower  courts  in  a  suit  to  set  aside  a  convey- 
ance as  in  fraud  of  creditors  will  ordinarily  be 
accepted  by  the  federal  Supreme  Court  on  ap- 
peal.—(1911)  Merillat  v.  Hensey,  31  S.  Ct 
575,  221  U.  S.  333,  55  L.  Ed.  758,  36  L.  R.  A. 
(N.  S.)  370,  Ann.  Cas.  1912D,  497,  affirming 
decree  (1908)  32  App.  D.  C.  64. 

The  concurrent  findings  of  two  lower  courts 
on  questions  of  fact  will  not  be  disturbed  by 
the  federal  Supreme  Court  on  appeal,  where 
not  manifestly  erroneous. — First  Nat.  Bank  of 
Princeton,  111.,  v.  UtUefield,  33  S.  Ct  78,  226 
U.  S.  110,  57  L.  Ed.  145,  affirming  judgment 
In  re  Brown,  193  F.  24,  113  C.  C.  A.  348. 

Findings  of  fact  by  the  trial  court,  acceptM 
by  a  territorial  supreme  court  on  appeal,  are 
conclusive    on    the    federal    Supreme    Court— 


the  federal  Supreme  Court  is  confined,  as  was  ^  Brooklyn  Min.  &  Mill  (^.  y.  Miller,  33  S.  Ct. 
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251,  227  U.  S.  194.  67  L.  Ed.  478,  affirming 
judgment  108  P.  471, 13  Ariz.  217. 

Facts  fonnd  by  the  lower  court  and  adopted 
by  toe  highest  court  of  the  state  when  support- 
ed by  competent  eWdence  will  not  ordinarily  be 
examined  in  the  Supreme  Court  on  writ  of  error 
to  the  state  court.— Portland  Ry.,  Light  &  Pow- 
er Co.  v.  Railroad  Commission  of  Oregon,  33  S. 
Ct.  820,  229  U.  S.  397,  57  L.  Ed.  1248,  af- 
firming judgment  105  P.  709,  56  Or.  468:    Id., 

33  S.  Ct.  827,  229  U.  S.  414,  67  L.  Ed.  1259. 

Findings  of  facts  by  the  master  and  two 
lower  courts  as  to  the  insolvency  and  knowl- 
edge of  the  parties  in  the  dispute  between  an 
assignee  of  the  bankrupt's  accounts  and  the 
trustee  in  bankruptcy  over  the  ownership  of 
the  proceeds  thereof  will  be  accepted  on  appeal. 
— Greey  v.  Dockendorff,  34  S.  Ct.  166,  231  U. 
S.  513,  58  L.  Bd.  339,  affirming  decree  In  re 
Schwab-Kepner  Co.,  203  F.  475,  121  C.  C.  A. 
597. 

The  federal  Supreme  Court  will  not  go  be- 
hind the  well-warranted  concurrent  findings  of 
fact  by  two  lower  courts. — Piza  Hermanos  v. 
Caldentey,  34  S.  Ct  253,  231  U.  S.  690,  58  L. 
Ed.  439. 

A  master's  finding  followed  by  the  District 
Court  and  the  Circuit  Court  of  Appeals  will 
not  be  disturbed  where  there  is  evidence  au- 
thorizing same. — Hobbs  v.  Head  &  Dowst  Co., 

34  S.  Ct.  253,  231  Xj.  S.  692,  58  L.  Ed.  440,  af- 
firming decree  184  F.  409,  106  C.  C.  A.  519, 
and  185  F.  1006,  107  C.  C.  A.  663. 

A  concurrent  finding  of  the  two  lower  courts 
that  certain  advances  by  a  stockholder  in  a  min- 
ing corporation  to  get  the  company  out  of  bank- 
roptcy  were  made  in  consideration  of  receiving 
50  per  cent,  of  the  capital  stock,  and  not  by 
way  of  loan,  will  not  be  disturbed  by  the  fed- 
eral Supreme  Court  unless  clearly  wrong. — Tex- 
as &  P.  R.  Co.  V.  Railroad  Commission  of 
Ixraisiana,  34  S.  Ct.  438,  232  U.  S.  338.  58  L. 
Ed.  631,  affirming  decree  192  F.  280,  112  C.  C. 
A.  538 ;  Paine  v.  Copper  Belle  Min.  Co.,  34  S. 
Ct.  440,  232  U.  S.  595,  58  L.  Ed.  746.  affirm- 
ing judgment.  114  P.  964.  13  Ariz.  406:  Wash- 
ington Securities  Co.  v.  United  States,  34  S.  Ct. 
725.  234  U.  S.  76,  58  L.  Ed.  1220. 

Findings  of  fact  concurred  in  by  two  lower 
courts,  will  not  be  disturbed  by  the  federal  Su- 
preme Court  unless  clearly  erroneous. — ^Wash- 
ington Securities  Co.  v.  United  States,  34  S. 
Ct  725,  234  U.  S.  76,  58  L.  Ed.  1220,  affirming 
decree  194  F.  59,  114  C.  C.  A.  79. 

The  rule  that  the  concurrent  findings  of  two 
courts  upon  a  question  of  fact  will  not  be  dis- 
turbed by  the  federal  Supreme  Court  unless 
clearly  shown  to  be  erroneous  is  applicable 
though  the  evidence  was  taken  before  an  ex- 
aminer.—Gihsion  V.  United  States,  34  S.  Ct  778, 
234  U.  S.  380,  58  L.  Ed.  1361,  affirming  decree 
185  F.  484,  107  C.  C.  A.  584. 

Conclusions  of  two  courts  that  an  extension 
of  an  original  plan  of  a  viaduct  at  a  street  cross- 
ing which  a  city  has  ordered  a  railroad  to  con- 
struct at  its  own  expense  was  for  the  purpose 
of  making  grades,  and  not  to  make  a  crossing 
for  a  proposed  boulevard,  will  not  be  disturbed. 
—Missouri  Pac.  R.  Co.  v.  City  of  Omaha.  35  S. 
Ct.  82,  235  U.  S.  121,  59  L.  Ed.  157,  affirming 
decree  197  F.  516, 117  O.  C.  A.  12. 

The  federal  Supreme  Court  will  not  lightly 
disturb  the  conclusions  of  two  courts  that  the 
plans  of  a  viaduct  at  a  street  crossing  which  a 
city  has  ordered  a  railroad  to  construct  at  its 
own  expense  were  sufficient  to  enable  the  rail- 
road to  make  the  structure  required. — Id. 

Concurrent  conclusions  of  two  courts  below 
on  the  facts  will  not  ordinarily  be  disturbed  in 
the  federal  Supreme  Court.— L.  E.  Waterman 
Co.  V.  Modem  Pen  Co.,  35  S.  Ct  91,  235  U.  S. 


[  88,  59  L.  Ed.  142,  affirming  decree  197  F.  534, 
117  C.  C.  A.  30. 

The  principle  that  the  Supreme  Court  will 
not  disturb,  unless  clearly  erroneous,  concurrent 
findings  of  fact  of  two  courts. below,  will  be  ap- 
plied to  a  suit  in  which  the  Circuit  Court  of 
Appeals  affirmed  for  fraud  five  separate  decrees 
of  the  District  Court  rendered  without  opinion, 
canceling  in  each  case  a  homestead  patent — 
Wright-Blodgett  Co.  v.  United  States,  35  S.  Ct 
339,  236  U.  S.  397,  59  L.  Ed.  637.  affirming  de- 
cree Wright,  Blodgett  &  Co.  v.  Same,  203  F, 
263,  121  C.  C.  A.  461. 

Concurrent  findings  of  two  lower  courts  as 
to  a  matter  of  fact  will  not  be  disturbed  unless 
clearly  erroneous.— National  Bank  of  Athens  v. 
Shackelford,  36  S.  Ct.  17,  239  U.  S.  81,  60  L. 
Ed.  158,  affirming  judgment  208  F.  677,  125  C. 
C.  A.  575. 

Concurrent  findings  of  fact  by  two  lower 
courts  will  be  accepted  by  the  federal  Supreme 
Court  on  appeal  from  the  Philippine  Supreme 
Court.— De  Villanueva  v.  Villanueva,  36  S.  Ct. 
109,  239  U.  S.  293,  60  L.  Ed.  293. 

Conclusions  of  two  lower  courts  that  evi- 
dence was  insufficient  to  carry  to  the  jury  the 
question  of  negligence  in  an  action  for  death  un- 
der the  Employers*  Liability  Act,  will  not  be 
disturbed  by  the  federal  Supreme  Court— Reese 
V.  Philadelphia  &  R.  Ry.  Co.,  36  S.  Ct  134,  239 
U.  S.  463,  60  L.  Ed.  384,  affirming  judgment 
225  F.  518,  140  C.  C.  A.  660. 

Concurrent  findings  by  ipaster  and  two 
lower  courts,  as  to  entryman's  agreement  that 
title  should  inure  to  the  benefit  of  another,  held, 
not  to  be  disturbed  unless  plainly  erroneous. — 
Causey  v.  United  States,  36  S.  Ct.  365,  240  U. 
S.  399,  60  L.  Ed.  711.  affirming  decree  203  F. 
1022,  121  C.  C.  A.  663. 

A  decree  of  the  Circuit  Court  of  Appeals 
will  be  affirmed  where  the  essential  question  is 
one  of  fact  and  the  evidence,  though  sharply 
conflicting,  sustains  the  conclusion  reached. — 
Varner  v.  New  Hampshire  Sav.  Bank,  36  S.  Ct. 
409,  240  U.  S.  617,  60  L.  Ed.  828,  affirming 
iudgrment  New  Hampshire  Savings  Bank  v. 
Varner,  216  F.  721,  132  C.  0.  A.  631. 

Concurrent  determination  of  state  trial  and 
appellate  courts  that  deceased  railway  employ^ 
assumed  risk  of  danger  causing  death  will  not 
be  disturbed  on  writ  of  error  in  the  federal  Su- 
preme Court  unless  clearly  erroneous. — Baug- 
ham  V.  NeUr  York,  P.  &  N.  R.  Co.,  36  S.  Ct 
592,  241  U.  S.  237,  60  L.  Ed.  977. 

Concurrent  views  of  two  lower  courts  that 
certain  contracts  created  an  agency  will  not  be 
disturbed  by  federal  Supreme  Court  on  appeal 
from  Supreme  Court  of  Philippine  Islands  un- 
less clearly  erroneous.- Montelibano  v.  La  Com- 
pania  General  De  Tabacos  De  Filipinas,  36  S. 
a.  617,  241  U.  S.  455,  60  L.  Ed.  1099. 

(K)  SUBSEQUENT  APPEALS. 

^=»1006.   Scope  and  extent  of  reTiew* 

See  2  Cent  Dig.  App.  &  E.  S  1177;    S  Cent  Dig. 
App.  ft  B.  98  4353-4357. 

When  a  mandate  of  the  supreme  court  of 
the  United  States,  made  after  hearing  and  decid- 
ing an  appeal  in  equity^  directed  such  further 
proceedings  to  be  had  in  the  court  below  as 
would  be  consistent  with  right  and  justice,  and 
that  court  thereafter  made  a  decree  which  prej- 
udiced the  substantial  rights  of  a  party  to  the 
suit  in  respect  of  matters  not  concluded  by  the 
mandate  or  by  the  original  decree,  its  action 
touching  such  matters  is  subject  to  review  on 
a  second  appeal.— Macka  11  v.  Richards,  112  U. 
S.  369,  5  S.  Ct  170,  28  L.  Ed.  737. 

An  appellate  court,  having  reversed  a  judg- 
ment and  remanded  the  cause  with  special  di- 
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rectioiis  to  the  trial  court  to  enter  a  certain 
jadpaent,  may,  on  writ  of  error,  examine  the 
question  whether  the  mandate  has  been  obeyed, 
but  will  not  review  its  former  judgment — 
Mackall  ▼.  Richards,  116  U.  S.  45,  6  S.  Gt 
234,  29  li.  Ed.  558. 

Though  the  decision  on  appeal  becomes  the 
law  of  the  case,  and  is  not  open  to  reconsidera- 
tion on  the  second  appeal,  this  is  not  true  of 
inadvertent  expressions  in  the  opinion  which 
are  not  essential  to  tlie  decision. — Barney  v. 
Winona  &  St.  P.  R.  Co.,  117  U.  S.  228,  6  S. 
Gt.  654,  29  L.  Ed.  858,  reversing  (G.  G.)  24  F. 
889. 

The  supreme  court  takes  notice  of  its  own 
opinions ;  and,  although  its  judgment  and  man- 
date express  the  decision  of  the  court,  yet  it 
may  properly  examine  its  opinion  on  a  prior  ap- 
peal or  writ  of  error,  in  order  to  determine  what 
matters  were  considered,  upon  what  grounds  the 
judgment  was  entered,  and  what  ^as  settled  for 
the  future  disposition  of  the  case.— Thompson 
V.  Maxwell  Land-Grant  &  Railway  Go.,  18  S. 
Gt  121,  168  U.  S.  451,  42  L.  Ed.  539. 

An  appeal  from  a  decree  entered  in  proceed- 
ings taken  in  pursuance  of  the  mandate  of  the 
supreme  court  of  the  United  States  on  a  prior 
appeal  brings  up  for  review  no  other  question 
than  whether  such  decree  was  reached  in  due 
pursuance  of  the  previous  opinion  and  mandate 
of  the  appellate  court. — ^United  States  v.  Gamou, 
22  S.  Gt  505,  184  U.  S.  572,  46  L.  Ed.  694. 

The  doctrine  of  "law  of  the  case*'  extends 
only  to  the  questions  presented  and  distinctly 

Eassed  upon  on  the  former  appeal.— Mutual 
rife  Ins.  Go.  of  New  York  v.  Hill,  24  S.  Gt. 
538,  193  U.  S.  551,  48  L.  Ed.  788.  reversing 
judgment  118  F.  708,  55  G.  G.  A.  536,  which 
affirmed  Hill  v.  Mutual  Life  Ins.  Go.  of  New 
York,  113  F.  44. 

On  reviewing  a  judgment  entered  on  a  man- 
date of  the  federal  Supreme  Gourt  on  a  former 
appeal  for  proceedings  consistent  with  its  opin- 
ion, the  only  question  is  whether  the  judgment 
below  is  inconsistent. — Steinfeld  v.  Zeckendorf, 
36  S.  Gt  14.  239  U.  S.  26,  60  L.  Ed.  125,  af- 
firming judgment  Zeckendorf  v.  Steinfeld,  138 
P.  1044,  15  Ariz.  335. 

^=91007.  Formed  deoision  as  lair  of  the 
ease  In  eeneraL 

See  S  Cent  Dig.  App.  &  B.  SS  4868-4868.  4427. 

Questions  decided  on  appeal  are  les  judicata 
on  a  subsequent  appeal,  and  throughout  all  sub- 
sequent stages  of  the  action.— Ames  v.  Quimby, 
106  U.  S.  342,  1  S.  Gt.  116,  27  L.  Ed.  100; 
GUrk  V.  Keith.  106  U.  S.  464,  1  S.  Gt.  568,  27 
L.  Ed.  302 ;  Ghaffin  v.  Taylor,  116  U.  S.  567, 
6  S.  Gt  518,  29  L.  Ed.  727. 

The  decision  of  a  question  on  a  former  ap- 
peal is  the  law  of  the  case  on  a  subsequent  ap- 
Eeal  in  the  same  case.— Thompson  v.  Maxwell 
.and  Grant  &  Raflway  Go.,  18  S.  Gt.  121,  168 
U.  S.  451.  42  L.  Ed.  539,  affirmed  21  S.  Gt 
275,  179  n.  S.  658,  45  L.  Ed.  361 ;  People  of 
State  of  Illinois  v.  Illinois  Gent  R.  Go.,  22  S. 
Gt  300,  184  U.  S.  77,  46  L.  Ed.  440,  affirming 
decree  91  F.  955,  34  G.  G.  A.  138;  Stone  v. 
Southern  Illinois  &  M.  Bridge  Go.,  27  S.  Gt 
615,  206  U.  S.  267,  51  L.  Ed.  1057. 

A  judgment  or  order  of  the  trial  court  ac- 
cording to  the  intimation  and  direction  of  the 
appellate  court  on  a  former  appeal  will  not 
be  disturbed.— United  States  v.  New  York  In- 
dians, 19  S.  Gt.  487,  173  U.  S.  464,  43  L.  Ed. 
769. 

The  phrase  "law  of  the  case,"  as  applied 
to  a  former  decision  of  an  appellate  court, 
merely  expresses  practice  of  courts  to  refuse 
to  reopen  what  has  been  decided.— (1912)  Mes- 
singer  v.  Anderson.  32  S.  Gt  739,  225  U.  S. 
436,  56  L.  Ed.  1152  (1909)  reversing  judg- 
ment 171  F.  785,  96  G.  C.  A.  445. 


f^s>1090.  QuestioAs  eoaolnded* 

See  8  Cent  Dig.  App.  A  B.  ||  4870-4Sn. 

The  reversal  by  the  supreme  court  of  the 
United  States  of  an  order  which  dismissed  a 
petition  claiming  a  lien  for  taxes,  on  the  ground 
that  it  presented  no  claim  against  the  property 
or  the  parties,  is  an  adjudication  that  upon  the 
face  of  the  petition  a  valid  claim  was  presented, 
and  is  conclusive  of  such  prima  facie  validly, 
not  only  as  against  objections  which  were  m 
fact  made,  but  also  as  against  those  which  might 
have  been  made.  Decree  62  P.  987,  10  N.  M. 
416.  affirmed.— United  States  Trust  Co.  v.  Ter- 
ritory of  New  Mexico,  22  S.  Ct  172,  183  U.  S. 
535,  46  L.  Ed.  315. 

The  decision  of  the  federal  Supreme  Goart 
on  a  former  appeal  that  the  lower  court  had 
jurisdiction  of  the  case  is  conclusive  on  a  sec- 
ond appeal.- (1910)  Richardson  v.  Ainsa,  31 
S.  Gt  23,  218  U.  S.  289,  54  L.  Ed.  1044,  af- 
firming  decree  (1908)  95  P.  103,  11  Ariz.  359. 

A  decree  of  the  Hawaiian  Supreme  (^urt 
overruling  a  demurrer  to  the  bill  in  a  suit 
over  the  title  to  real  property  does  not  pre- 
clude that  court  from  adopting  a  contrary  prin- 
ciple when  the  controversy  again  comes  before 
it— Lewers  &  Gooke  v.  Atcherly,  32  S.  Gt  94# 
222  U.  S.  285,  56  L.  Ed.  202. 

XVn.  DETERMINATION  AND  DISPO- 
SITION  OF   CLAUSE. 

Bankruptcy  proceedings,'  see  Bankruptcy,  ^s» 

468. 
Review  of  criminal  prosecutions,  see  Griminal 

Law,  «=»1183-1193. 
Review  on  certiorari,  see  Gertiorari,  ^i=»69« 

(A)  DEGISION  IN  GENERAL. 

Affirmance  by  divided  court  as  affecting  right 
to  certify  case  to  Federal  Supreme  Gourt,  see 
Gourto,  «=>384. 

^=91106.  Remaad  without  deoisioa. 
See  Z  Cent  Dig.  App.  A  B.  U  4S86-489S,  4586. 

The  especial  importance  of  a  full  and  dear 
finding  of  facts  by  the  trial  court  on  an  issue 
as  to  the  reasonableness  of  a  schedule  of 
maximum  rates  for  a  railroad  company  makes 
it  proper  for  the  court,  on  appeal,  when  there 
is  no  finding  of  the  cost  of  doing  the  business, 
to  remand  the  case,  with  instructions  to  refer 
the  case  to  some  competent  master  to  report 
fully  the  facts,  and  to  proceed  upon  such  report 
as  equity  shall  require,  in  order  that  .the  benefit 
of  the  services  of  a  competent  master  and  an 
approval  of  his  findings  by  the  trial  court  may 
be  had  in  the  determination  of  the  question. 
Decree  90  F.  363,  reversed.— Chicago,  M.  &  St. 
P.  Ry.  Go.  V.  Tompkins,  20  S.  Gt.  336,  176  U, 
S.  167,  44  L.  Ed.  417. 

^=»1107.  Effect  of  oltange  la  law. 

See  8  Cent  Dig.  App.  &  B.  |8  4899-4404. 

A  judgment  of  a  territorial  court  on  a  ques- 
tion of  practice  should  not  be  reversed  by  the 
supreme  court  of  the  United  States  because  of 
the  decision  of  the  state  courts  in  subsequent 
cases  while  the  former  cases  are  pending  on 
appeal  in  the  supreme  court,  the  territory  hav- 
ing been  in  the  meantime  admitted  to  the  Union. 
— Ankeny  v.  Glark,  148  U.  S.  345,  13  S.  Ct 
617,  37  L.  Ed.  475,  affirming  judgment  20  P. 
583,  1  Wash.  649. 

An  appeal  from  a  decree  enjoining  publie 
officers  or  agents  from  enforcing  a  certain  act 
of  legislature  will  be  dismissed  when  it  appears 
that  the  act  haa  been  repealed  before  the  hear- 
ing of  the  appeal. — Mills  v.  Green,  159  U.  S. 
651,  16  S.  Gt.  132,  40  li.  Ed.  293;  Board  of 
Flour  Inspectors  for  Port  of  New  Orleans  ▼• 
Glover.  160  U.  S.  170.  16  S.  Ct  321,  40  U 
Ed.  382. 
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^=»1109«   EiPeot  of  deatK  or  oluuise  of 
parties. 

See  I  Cent  Dig.  App.  ft  B.  Si  4406-4409. 

A  final  decree  in  the  supreme  court  of  the 
United  States  will  be  made  absolute  against  the 
heirs,  etc..  of  a  deceased  appellee  when  counsel 
for  appellees  undertakes  to  appear  for  such 
parties,  waives  publication,  and  fails  to  appear, 
and  the  cause  proceeds  to  final  bearing.— Hunt 
T.  Blackburn,  131  U.  S.  403,  9  S.  Gt.  793,  33 
L.  Ed.  216. 

A  judgment  of  a  circuit  court  of  the  United 
States  sustaining  a  demurrer  to  a  declaration 
in  an  action  which  must  be  treated  as  one  of 
tort,  and  not  in  assumpsit,  in  order  to  involve 
a  sufficient  amount  to  give  that  court  jurisdic- 
tion, will,  on  the  death  of  defendant  after  the 
cause  has  reached  the  appellate  court,  be  re- 
versed, and  the  cause  remanded  to  the  circuit 
court  with  instructions  to  set  aside  its  judgment 
and  enter  one  abating  the  action  by  reason  of 
defendant's  death.— Baifk  of  Iron  Gate  v.  Brady. 
22  S.  Ct.  529,  184  U.  S.  665,  46  U  Ed.  739. 

^»1115.   Scope  amd  extent  of  relief. 

See  S  Cent.  Dig.  App.  ft  B.  99  44U-4419. 


to    .J.,1, 


to   lower 
eourt  for  reliei 
See  i  Cent.  Dig.  App.  &  B.  §§  4418.  4419. 

A.  filed  a  bill  against  B.  for  infringement 
of  patent,  and  obtained  a  decree  for  damages. 

B.  appealed  to  the  supreme  court,  but  gave  no 
supersedeas  bond,  and  A.  issued  execution,  levied 
on  certain  property  which  had  been  conveyed  to 

C,  and  also  filed  a  bill  against  C.  in  aid  of  his 
execution,  to  have  the  conveyance  declared 
fraudulent  as  to  creditors.  The  conveyance  was 
declared  vpid,  and  G.  appealed  to  tnis  court. 
Pending  that  appeal,  the  court  reversed  the  de- 
cree rendered  against  B.,  and  directed  the  bill 
to  be  dismissed,  which  was  done.  Held  that 
the  case  in  which  C.  had  appealed  would  be  re- 
manded, with  instructions  to  allow  G.  to  file 
such  supplemental  bill  as  he  may  be  advised, 
in  the  nature  of  a  bill  of  review,  or  for  the 
purpose  of  suspending  or  avoiding  the  decree, 
upon  the  new  matter  arising  from  the  reversal 
of  the  decree  against  B.— Ballard  v.  Searls,  130 
r.  S.  50,  9  S.  Ct.  418,  82  L.  Ed.  846. 

An  affirmance  of  a  judgment  sustaining  the 
constitutionality  of  the  war  revenue  act  of 
June  30,  1898,  when  no  other  question  was 
raised  by  the  plaintiff  in  error,  may  be  made 
without  prejudice  to  bis  right  to  relief  as  to 
so  much  of  the  tax,  if  any,  as  may  have  arisen 
from  the  wrong  interpretation  of  the  statute, 
where  the  officers  charged  with  its  adminis- 
tration haye  adopted  and  enforced  an  unsound 
interpretation  of  the  statute,  by  which  an  ex- 
rensive  amoont  of  tax  has  been  impo8ed.—Fidel- 
ity  Insurance,  Trust  &  Safe-Deposit  Go.  v.  Mc- 
clain, 20  S.  Ct.  774,  178  U.  S.  113,  44  L.  Bd. 
99a 

(B)  AFFIRMANCB. 

«s»1124«  On  asotioiu 

See  t  Cent  Dig.  App.  ft  B.  S9  4428-4440. 


126.  —  Grounds. 

See  8  Cent.  Dig.  App.  ft  B.  U  8144,  4429-4481. 

Where,  on  writ  of  error  from  the  United 
States  supreme  court,  no  assignments  of  error 
are  returned  with  the  writ  as  required  by  Rey. 
St  I  997,  no  counsel  appears  for  plaintiff  in  er- 
ror, and  the  case  is  submitted  by  defendant  in 
error  on  briefs,  without  any  specification  of 
errors  by  plaintiff,  as  required  bv  Sup.  Gt 
Bnle  21,  I  2,  the  judgment  will  be  affirmed, 
under  section  4  of  the  same  rule,  for  want  of 
prosecation.— Dogger  v.  Tavloe,  121  U.  S.  286, 
7  S.  Ct  895,  30X.  Bd.  946. 

Under  amended  rule  6  of  the  supreme  court, 
plaintiff  in  error  or  appellant  may,  with  a  mo- 


tion to  dismiss  the  writ  of  error  or  the  appeal, 
unite  a  motion  to  affirm  the  judgment  or  the 
decree;  but  where  there  is  no  color  of  right 
to  a  dismissal,  the  case  being  clearly  vrithin  the 
jurisdiction  of  the  court,  a  motion  to  affirm, 
merely,  will  not  be  sustained.— Gityof  New  Or- 
leans y.  Louisiana  Const.  Co.,  129  U.  S.  46, 
9  S.  Gt  223,  32  L.  Bd.  607. 

Plaintiff,  having  procured  a  judgment  against 
a  city  in  the  United  States  circuit  court,  sued 
out  a  writ  of  mandamus  to  compel  the  levy  of 
a  tax  to  pay  the  same.  Defendant  took  a  writ 
of  error  on  the  ground  that  the  judgment  was 
void,  alleging  that  the  payee  of  the  bonds  on 
which  it  was  rendered  was  a  citizen  of  the  same 
state  with  the  debtor,  and  hence  that  neither  he 
nor  plaintiff  could  sue  in  the  circuit  court; 
in  fact,  the  bonds  were  payable,  both  prin- 
cipal and  interest,  to  bearer.  Plaintiff  moved 
to  dismiss  the  wnt  of  error,  and  to  affirm  the 
judgment  granting  the  mandamus.  Held,  that 
such  mandamus,  being  in  the  nature  of  an  ex- 
ecution, and  there  being  no  real  ground  for 
the  writ  of  error,  the  judgment  will  be  affirmed, 
though  there  be  no  color  of  right  to  a  dismissal 
of  the  writ  of  error,  as  required  for  an  af- 
firmation, under  Sup.  Gt.  Rule  6,  subd.  6. — 
City  of  Chanute  v.  Trader,  132  U.  S.  210,  10 
S.  Ct  67,  33  L.  Bd.  345. 

On  motions  to  dismiss  or  affirm  a  decree  by 
which  a  bill  was  dismissed  for  lack  of  jurisdic- 
tion, which  was  not  error,  there  being  color  for 
the  motion  to  dismiss,  the  motion  to  affirm  will 
be  sustained.  Decree  96  F.  639,  affirmed.— Bien- 
ville Water-Supply  Go.  y.  City  of  Mobile,  20  S. 
Gt  40,  175  U.  S.  109,  44  L.  Bd.  92;  Id.,  22 
S.  Gt  820, 186  U.  S.  212,  46  L.  Ed.  1132. 

A  motion  to  affirm  a  judgment  on  writ  of 
error  to  a  state  court  should  be  granted  by 
the  supreme  court  of  the  United  States,  where 
the  assignments  of  error  are  frivolous  and  the 
court  is  convinced  that  the  writ  was  taken 
only  for  delay.— Blythe  v.  Hinckley,  21  S.  Gt. 
390,  180  U.  S.  333,  45  L.  Bd.  657. 

Writ  of  error  based  on  refusal  of  defend- 
ant's request  to  continue  a  cause  set  for  trial 
on  the  fourth  day  after  a  mistrial,  defendant 
claiming  it  was  physically  impossible  to  bring 
back  the  witnesses  in  time  is  not  so  frivolous 
as  to  require  affirmance  of  the  judgment  on  mo- 
tion, but  presents  a  substantial  question  of 
abuse  of  the  court's  discretion. — Guardian  Assur. 
Co.  of  London  v.  Ouintana,  38  S.  Ct  236^  227 
U.  S.  100,  57  L.  Ed.  437. 

Judgment  of  a  state  court  will  be  affirmed 
on  motion  in  the  federal  Supreme  Court,  where 
the  proposition  on  which  the  contention  as  to 
jurisdiction  rests  is  entirely  without  foundation. 
—Oomell  Steamboat  Go.  v.  Phcpnix  Const.  Co., 
34  S.  Ct.  701,  2SS  XT.  S.  593,  58  L.  Bd.  1107. 
affirming  jndirment  Phenix  Const.  Co.  v.  Cornell 
Steamboat  Co.,  103  N.  B.  891,  210  N.  T.  113. 


•«—  Prooeodlnss    and    dotorul^ 

ha^Ioil* 
See  8  Cent  Dig.  App.  *  B.  §S  4432-4440. 

Unless  there  appears  on  the  record  some 
color  of  right  for  the  dismissal  of  an  appeal,  a 
motion  to  affirm  vrill  be  denied.— Davies  v.  Unit- 
ed States  ex  rel.  Corbin,  113  U.  S.  687,  5  S. 
Ct  696,  28  L.  Ed.  1149 :  Qaines  v.  Same,  113 
U.  S.  687,  6  S.  Ot.  697.  28  L.  Ed.  1150. 

^=:»1128.  On  Hearing  in  gonoraL 

See  3  Cent  Dig.  App.  &  B.  SI  4441-4443,  4446.  4447. 

^=:»1129.  — —  Botoruination   on   morits. 

See  8  Cent  Dig.  App.  &  B.  SI  4441,  4442. 

Where  contention  on  appeal  is  clearly  friv- 
olous, the  judgment  will  be  affirmed,  where  such 
contention  is  the  sole  error  asserted. — Pennsyl- 
vania Co.   V.  Donat,  36  S.   Ct.  4,  239  U.   S. 

.50,  60  L.  Ed.  139,  affirming  judgment  224  F. 

1 1021.  139  G.  G.  A.  665. 


TUa  IMs««t  is  ••asyllod  on  tlio  Koy-Nnnbov  Systom.  7or  oxplanatlon,  soe  yage  iii. 


<9»1138 


APPEAL  AND  ERROR,  XVII  (B)-(D) 
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^=s>1133.  Insnffloient  presentation  of 
case  or  gnestions. 

See  3  Cent  Dig.  App.  ft  E.  89  4460-4453. 

Where  the  record  fails  to  present  in  prm>er 
form  any  of  the  questions  argued  for  plaintiflc  in 
error,  the  judgment  will  be  affirmed. — Greenhood 
V.  Randall,  111  U.  S.  775,  4  S.  Ct.  699,  28  U 
Ed.  596. 

In  the  absence  of  an  assignment  of  errors 
annexed  to  or  returned  with  4;he  writ  of  error, 
as  required  by  Rev,  St.  §  997,  where  counsel 
for  plaintiff  in  error  has  been  permitted  to  with- 
draw, and  no  appearance  has  been  made  in  his 
place,  the  judgment  will  be  affirmed,  without 
examination  of  the  record.— Boston  Hydraulic 
Gold  Min.  Co.  v.  Eagle  Copper  &  Silver  Min. 
Co.,  115  U.  S.  221,  6  S.  Ct  33,  29  L.  Ed.  392. 

^=»1137.  Defects  or  errors  on  part  of 
appellant  or  plaintiff  in  er- 
ror. 

See  S  Cent  Dig.  App.  ft  B.  §  4446. 

A  judgment  cannot  be  affirmed  on  a  ground 
not  taken  at  the  trial,  unless  it  is  made  clear 
beyond  doubt  that  this  could  not  prejudice  the 
rights  of  the  plaintiff  in  error.  And  therefore 
the  failure  of  plaintiff  to  prove  a  fact  which  a 
preliminary  ruling  of  the  court  made  it  useless 
for  him  to  prove  is  not  ground  for  affirmance  of 
a  judgment  for  defendant. — Peck  v.  Heurich,  17 
S.  Ct  927,  167  U.  S.  624,  42  L.  Ed.  302. 

<@=>1138.  Reversal  ineffeetnal  or  not 
beneflciaL 

See  8  Cent  Dig.  App.  ft  B.  89  4456-4461. 

Where  a  judgment  of  a  state  court  that  was 
a  bar  to  another  suit  in  a  United  States  cir- 
cuit court  has  been  reversed  on  appeal  pending 
the  decision  of  an  appeal  to  the  United  States 
supreme  court,  it  will  not  obviate  the  erroneous 
ruling  at  the  trial  in  the  lower  court  that  the 
judgment  was  not  an  estopi>el. — Milne  v.  Deen, 
121  U.  S.  525,  7  S.  Ct  1004,  30  L.  Ed.  980. 

Where  a  bill  for  an  injunction  has  been 
dismissed,  the  dismissal  will  not  be  set  aside  on 
appeal,  where  the  reason  for  granting  it  has 
long  since  ceased  to  exist. — Texas  &  P.  By.  Co. 
v.  Interstate  Transp.  Co.,  15  S.  Ct  228,  155 
U.  S.  585.  39  U  Ed.  271,  modifying  decree  45 
Fed.  5. 

By  bill  in  a  territorial  court,  plaintiff  sought 
to  have  its  title  to  land  declared  paramount,  and 
to  restrain  defendant  from  trespassing,  but  the 
final  decree  was  for  defendant.  On  appeal  the 
supreme  territorial  court  adjudged  that  plain- 
tiff had  an  adequate  remedy  at  law,  and  affirm- 
ed the  decree.  Plaintiff  brought  an  action  at 
law,  and  this,  after  the  admissioQ  of  the  ter-. 
ritory  as  a  state,  was  transferred  to  the  fed- 
eral court.  A  final  judgment  there  rendered 
for  defendant  was  affirmed  by  the  court  of  ap- 
peals and  the  supreme  court.  Held^  that  the 
judgment  of  the  supreme  territorial  court  in  the 
equity  suit  should  be  affirmed. — Washington  & 
I.  B.  Co.  V.  Creur  D'Alene  By.  &  Nav.  (S).,  160 
U.  S.  101  16  S.  Ct.  239,  40  L.  Ed.  355. 

^=»1140.   Remission  of  part  of  reooverj* 

See  8  Cent  Dig.  App.  ft  B.  89  4462-4476;    13  Cent 
Dig.  Costs,  9  796. 

Where  the  only  error  in  a  judgment  is  the 
allowance  of  interest  on  the  amount  thereof, 
the  supreme  court  will  not  necessarily  reverse, 
but  will  affirm,  if  at  the  same  term  there  is 
filed  therein  a  certified  copy  of  a  remittitur  of 
interest  filed  in  the  court  below.— Washington  & 
G.  B.  Co.  V.  Tobriner,  147  U.  S.  571.  13  S. 
Ct.  557,  37  L.  Ed.  284. 

A  judgment  erroneous  only  in  allowing  ex- 
cessive interest  should,  on  remission  of  such 
interest,  be  affirmed.— Id. 

An  ascertainable  excess  in  the  judgment  of 
the  lower  court  may  be  remitted  on  appeal,  and 
the  judgment  be  then  affirmed.— Hansen  v.  Boyd, 


161  U.  S,  397,  16  S.  Ct.  571,  40  L.  Ed.  746, 
reversing  judgment  Boyd  v.  Hanson,  41  F.  174. 

^=»1144.  Ordering  new  trial  and  direct* 
ins  further  prooeedins*  iA 
lower  oonrt. 

See  8  Cent  Dig.  App.  ft  B.  S  4479. 

Uncertainties  which  have  confronted  plain- 
tiff in  an  action  against  an  interstate  carrier  un- 
der Act  April  22,  1908,  by  parents  of  an  em- 
ploy6  dying  from  the  injuries  received  in  inter- 
state commerce  will  not  justify  the  federal  Su- 
preme Court  to  remand  the  cause  for  new  trial 
on  the  declaration  being  amended  to  allege  pe- 
cuniary loss,  lack  of  which  caused  judgment  to 
go  against  the  plaintiff  below.— Garrett  v.  Louis- 
ville &  N.  B.  Co.,  35  S.  Ct  32,  235  U.  S.  308, 
59  L.  Ed.  242,  affirming  judgment  197  F.  715, 
117  C.  C.  A.  109. 

^=9 11 45.  Effect  of  affirmance. 

See  3  Cent  Dig.  App.  ft  "B.  fiS  4444,  465). 

The  affirmance  of  a  decree  sustaining  the 
constitutionality  of  the  provisions  of  the  war 
revenue  act  of  1898,  relating  to  legacy  taxes, 
is  made  without  prejudice  to  the  right  to  .re- 
sist so  much  of  the  tax  as  may  have  arisen 
from  the  wrong  interpretation  of  the  statute, 
although  the  only  questions  raised  by  the  as- 
signments of  error  related  to  the  constitution- 
ality of  the  act  where  the  officers  charged  with 
the  administration  of  the  law  have  adopted  and 
enforced  an  erroneous  interpretation  of  it,  by 
which  an  excessive  tax  is  imposed.  Decree  (C. 
C.)  93  F.  450,  affirmed.— High  v.  Coyne,  20  S. 
Ct.  747,  178  U.  S.  Ill,  44  L.  Ed.  997. 

(Q  MODIFICATION.  , 

In  mandamus  proceedings,  see  Mandamus,  ^=> 

187. 
Review  of  criminal  prosecutions,  see  Criminal 

Law,  «=»1184. 

^=:»1149.  Amendment  of  defects  and 
correction  of  errors. 

See  8  Cent  Dig.  App.  ft  B.  S9  4483-4496. 

Where  the  decree  of  the  circuit  court  is 
irregular,  in  that  it  directs  payment  to  be  made 
to  one  P.  as  treasurer  of  a  certain  institution, 
instead  of  to  him  as  executor,  it  will  be  amend- 
ed in  that  particular,  and,  so  amended,  con- 
firmed.—Hayes  V.  Pratt,  13  S.  Ct  503.  147  U. 
S.  557.  37  L.  Ed.  279. 

^=91151.  Modification  as  to  amonnt  of 
recovery. 

See  3  Cent  Dig.  App.  ft  B.  H  4498-4606. 

Code  Civ.  Proc.  §§  285,  408,  authorize  the 
trial  court,  or  the  supreme  court  of  the  ter- 
ritory, to  set  aside  a  verdict  and  grant  a  new 
trial  for  excessive  damages  given  under  the 
influence  of  prejudice,  or  for  insufficiency  of  the 
evidence  to  sustain  the  verdict.  By  section  428 
the  appellate  court  may  reverse,  affirm,  or  modi- 
fy the  judgment  or  order  appealed  from  in  the 
respect  mentioned  in  the  notice  of  appeal,  and 
may,  if  necessary  or  proper,  order  a  new  trial. 
Held,  that  the  appellate  court  is  not  authorized, 
upon  determining  that  the  verdict  is  not  sup- 
ported by  evidence  and  is  excessive,  to  reduce  it, 
and  affirm  the  judgment  for  the  reduced  amount, 
as  that  would  be  a  denial  of  the  right  to  jury 
trial  guarantied  by  Const  IT.  S.  Amend.  7. — 
Kennon  v.  Gilmer,  131  U.  S.  22,  9  S.^Ct  096.  33 
L.  Ed.  110. 

(D)  REVERSAL. 

Award  of  costs  on  reversal,  see  Costs,  ^=»235. 

236. 
Invasion  of  right  to  jury  trial,  see  Jury,  ^=s>34, 

37. 
Review  of  criminal  prosecutions,  see  Criminal 


Law,  «=>1185-11 


90. 
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APPEAL  AND  ERROR,  XVII  (D) 


«»1176 


^=>1166.   Jurisdictional  defeots. 

See  3  Cent.  Dig.  App.  ft  E.  98  4527-4630. 

Where  the  diverse  citizenship  of  the  parties, 
necessary  to  support  federal  jurisdiction,  is 
put  in  issue  by  the  pleadings,  and  the  record 
^hows  no  evidence  bearing  on  such  issue,  the 
judgment  must  be  reversed,  with  costs,  but 
it  may  be  left  to  the  discretion  of  the  trial 
oourt  to  dismiss  the  action  for  want  of  jurisdic- 
tion, or  to  permit  the  introduction  of  evidence  as 
to  the  citizenship  of  the  parties. — Roberts  v. 
Lewis.  144  U.  S.  653,  12  S.  Ct.  781,  36  L.  Ed. 
579. 

^=»1170.   Teehnieal,    formal,    or    trivial 
defects  or  errors. 

See  3  Cent  Dig.  App.  ft  E.  fiS  4032,  4066,  4075.  4098» 
4101,  44&4.  4540-4546;    37  Cent  Dig.  ParUes.  I  165. 

Where  an  interlocutory  judgment  by  de- 
fault is  rendered  against  defendant,  and  the 
record  does  not  show  that  such  judgment  was 
set  aside,  and  subsequently  a  judgment  in  fa- 
vor of  such  defendants  was  rendered  on  the 
trial,  plaintiff  is  not  entitled  to  the  judgment 
on  the  record,  on  the  ground  that  the  inter- 
locutory judgment  was  not  set  aside,  as,  un- 
der Rev.  St  1889,  §  2100,  the  court  is  directed 
to  disregard  any  error  or  defect  in  the  proceed- 
ings which  shall  not  affect  the  substantial 
rights  of  the  adverse  party,  and  no  judgment 
shall  be  reversed  or  aflrectcd  by  reason  of  such 
error  or  defect.— Pim  v.  City  of  St  Louis,  165 
IJ.  S.  273,  17  S.  Ct  322,  41  L.  Ed.  714,  dis- 
missing appeal  27  S.  W.  52^,  122  Mo.  654. 

Pub.  St.  c.  187,  §  3,  provides  that  judgment 
in  a  civil  action  shall  not  be  arrested  or  re- 
versed for  a  defect  or  imperfection  of  form 
which  might  have  been  amended,  nor  for  mis- 
take in  the  venue,  nor  because  the  judgment 
does  not  conform  to  the  pleadings,  if  it  does  to 
the  verdict,  and  that  no  error  in  a  civil  action 
in  which  defendant  appeared  and  verdict  was 
rendered  may  be  assigned  in  a  writ  of  error  un- 
less it  affects  the  jurisdiction  of  the  court  or 
occurs  after  verdict.  Held  that,  as  a  writ  of 
error  cannot  be  maintained  apart  from  the  stat- 
ute, amendable  imperfections  in  the  declaration, 
not  sufficient  to  invalidate  the  judgment,  are 
not  ground  for  reversal. — Rothschild  v.  Knight, 
22  S.  Ct  391,  184  U.  S.  334,  46  L.  Ed.  573, 
affirming  57  N.  E.  337,  176  Mass.  4a 

Error  in  the  denial  of  an  application  for  a 
rehearing  does  not  constitute  a  ground  for  the 
reversal  of  a  final  decree.  Decree  65  P.  276, 
10  N.  M.  617.  reversed.— United  States  v.  Rio 
C^rande  Dam  &  Irrigation  Co.,  22  S.  Ct  428, 
184  U.  S.  416,  46  L.  Ed.  619. 

C=>1172.  Reversal  in  part. 

See  3  Cent  Dig.  App.  ft  E.  99  4655-4661. 

If  an  appeal  be  taken  from  a  decree  on  the 
merits,  and  such  decree  is  affirmed  on  the  mer- 
its, it  will  not  be  reversed  on  the  question  of 
oosU.— Du  Bois  V.  Kirk,  158  U.  S.  58,  15  S. 
Ct  729,  39  L.  Ed.  895.  affirming  decree  Kirk 
V.  Du  Bois,  33  F.  252  and  46  F.  486. 

^=>1173.   Reversal  a«  to  one  or  more  eo« 
parties. 

See  S  Cent  Dig.  App.   4b  ■.  IS  4562-4572,  4656;  13 
Cent  Dig.  Costs,  §  802. 

In  an  action  for  libel,  in  which  the  dam- 
ages are  so  largely  within  the  discretion  of  the 
jury,  where  a  judgment  against  three  defend- 
ants, one  of  whom  is  a  wealthy  corporation  and 
the  others  individuals,  is  reversed  as  against  the 
corporation  and  one  other  of  the  defendants  for 
insufficiency  of  evidence,  it  should  be  reversed 
in  toto,  and  a  new  trial  awarded  as  to  the  re- 
maining defendant,  though  for  compensating 
damages  only,  as  it  cannot  be  fairly  assumed  as 
a  matter  of  fact  that  the  jury  would  have 
awarded  the  same  amount  of  damaees  against 
the    remaining    defendant    alone. — Washington 


Gas-Light  Co.  v.  Lansden,  19  S.  Ct  296,  172  U. 
S.  534,  43  L.  Ed.  543. 

^=>1176.  Rendering  final  Judgment. 

See  3  Cent  Dig.  App.  ft  B.  §8  4573-46S7. 

When  all  the  facts  have  been  ascertained  by 
special  findings  of  the  court  below,  upon  re- 
versal of  the  decision  of  that  court  a  new  trial 
will  not  be  awarded,  but  judgment  ordered.— 
Allen  V.  St.  Louis  Nat.  Bank,  120  U.  S.  20,  7 
S.  Ct  460,  30  L.  Ed.  573. 

Where  it  appears  that,  in  every  view  of  the 
facts  disclosed,  plaintiff  has  no  right  of  action 
whatever,  it  is  proper  to  reverse  a  judgment  for 
him,  without  remanding  the  cause  for  new  trial. 
—Cleveland  RoUing-Mill  Co.  v.  Rhodes,  121  U. 
S.  255,  7  S.  Ct  882,  30  L.  Ed.  920. 

On  appeal  from  an  order  granting  a  tem- 
porary injunction,  the  court  may  properly  or- 
der the  dismissal  of  the  bill  before  the  filing  of 
an  answer  or  the  taking  of  proofs,  where  the 
bill  is  obviously  devoid  of  equity  upon  its  face, 
and  its  invalidity  cannot  be  cured  by  amend- 
ment. Decree,  Stover  Mfg.  Co.  v.  Mast,  Foos 
&  Co.,  89  F.  333,  32  C.  C.  A.  231,  affirmed.— 
Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  20  S.  Ct 
708,  177  U.  S.  485,  44  L.  Ed.  856. 

A  final  decree  dismissing  a  bill  for  an  in- 
junction may  be  directed  by  a  circuit  court  of 
appeals  in  reversing  a  decree  for  a  temporary 
injunction,  where  the  bill  is  devoid  of  equity 
upon  its  face,  and  no  supplementary  evidence 
can  be  offered  which  will  change  the  result. 
Decree,  Coffman  v.  Castner,  87  F.  457,  31  C.  C. 
A.  55.  affirmed.— Castner  v.  Coffman,  20  S.  Ct 
842,  178  U.  S.  108,  44  L.  Ed.  1021. 

Final  judgment  for  plaintiff  in  error  may 
be  entered  where  the  findings  of  the  court  below 
are  full  and  adequate,  and  protect  every  sub- 
stantial right  of  the  party  in  whose  favor  the 
judgment  originally  was  entered.  Judgment  (C. 
C.  A.  1908)  Thomas  v.  Green  County,  159  F. 
339,  89  C.  C.  A.  405,  affirmed.— Green  Countv 
V.  Thomas'  Ex'r,  29  S.  Ct  168,  211  U.  S.  598, 
53  L.  Ed.  343.  * 

^^1176.  Direetins    Judgment    in   lower 
oonrt. 

See  S  Cent  Dig.  App.   ft  B.   ||  4588-4596. 

A  decree  of  the  circuit  court,  dismissing 
upon  the  merits  a  bill  of  which  the  supreme 
court  on  appeal  holds  that  there  is  no  jurisdic- 
tion in  equity,  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  bill 
without  prejudice  to  an  action  at  law,  and  with 
costs   in   the  court  below,   and   each   party  to 

Eay   his  own  costs  on   the  appeal.— Rogers  v. 
>urant,  106  U.  S.  644,  1  S.  Ot  623,  27  L.  Ed. 
303. 

Where,  in  a  suit  to  recover  back  internal 
revenue  taxes,  the  circuit  court  held  that  the 
taxes  were  illegally  exacted,  but  that  the  suit 
was  barred  by  a  statute  of  limitation,  and  ren- 
dered a  judgment  for  the  defendant,  but,  on  a 
writ  of  error,  the  record  does  not  show  that 
the  question  of  limitations  was  raised  by  the 
pleadings,  or  on  the  trial,  or  before  judgment, 
and  the  conclusion  of  law  as  to  the  illegality 
of  the  taxes  is  correct,  the  supreme  court  will 
reverse  the  judgment,  and  direct  a  judgment 
for  the  plaintiff  to  be  entered  below.— Retzer  v. 
Wood,  109  U.  S.  185,  3  S.  Ct  164,  27  L.  Ed. 
900. 

Where  a  circuit  court  of  the  United  States, 
on  the  trial  of  an  action  at  law  before  it,  on  the 
waiver  of  a  jury,  makes  a  special  finding  of 
facts  on  all  the  issues  raised  by  the  pleadings, 
and  gives  an  erroneous  judgment  thereon,  which 
the  supreme  court  reverses,  it  is  proper,  under 
Rev.  St.  U.  S.  X  701,  providing  that  the  su- 
preme court,  in  a  case  brought  before  it  for 
review,  may  direct  such  judgment  to  be  ren- 
dered as  the  justice  of  the  case  may  require. 


This  Disest  is  eompiled  on  the  Kejr-lf nmber  System.   For  explanation,  see  pace  ill. 
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for  the  supreme  court  to  direct  judgment  to  be 
entered  by  the  circuit  court  in  the  special  find- 
ing.—City  of  m.  Scott  V.  Hickman,  112  U.  S. 
IK),  5  S.  Ct.  56,  28  li.  Ed.  636. 

A  decree  of  a  federal  Circuit  Court  of  Ap- 
peals which,  after  correctly  deciding  that  the 
court  below  was  without  jurisdiction,  inadvert- 
ently affirmed  the  decree,  dismissing  the  bill  on 
the  merits,  will  be  reversed  by  the  federal  Su- 
preme Court,  and  the  case  remanded,  with  di- 
rections to  set  aside  the  decree  on  the  merits 
and  sustain  the  demurrer  for  want  of  jurisdic- 
tion, and,  on  that  ground,  dismiss  the  suit.  De- 
cree (1908)  164  F.  604,  90  C.  C.  A.  398,  re- 
versed.—McGilvra  V.  Ross,  30  S.  Ct.  27,  215 
U.  S.  70.  54  L.  Ed.  95. 

A  decree  of  a  federal  Circuit  Court  dis- 
missing, apparently  on  the  merits,  a  bill  which, 
on  its  face,  shows  that  the  court  had  no  juris- 
diction, will  be  reversed  by  the  Federal  Su- 
preme Court,  and  the  case  remanded  to  the  Cir- 
cuit Court  with  directions  to  sustain  die  de- 
murrer for  want  of  jurisdiction,  and  on  that 
f round  dismiss  the  suit.— Shawnee  Sewerage  & 
)rainage  Co.  v.  Stearns,  31  S.  Ct.  452,  220 
U.   S.  462,  55  L.  Ed.  544. 

^=»1177.  Neoessity  of  new  trlaL 

See  3  Cent  Dig.  App.  ft  B.  SS  46^-4604.  4606-4610. 

Where  there  is  uncertainty  in  the  findings 
of  fact  of  the  court  below,  on  which  the  judg- 
ment, in  accordance  with  the  principles  of  law 
as  fixed  by  the  decision  of  the  supreme  court, 
must  be  based,  it  is  proper  for  the  latter  to 
remand  the  cause,  under  Rev.  St.  $  701,  for 
'*such  further  proceedings  as  the  justice  of  the 
case  may  require."— -Ldttle  Miami  &  C.  &  X* 
R.  Co.  V.  United  States,  10»  U.  S.  27T.  2  S. 
Ct  627,  27  L.  Ed.  724. 

The  circuit  court  having,  on  a  trial  before 
it  without  a  jury,  made  a  finding  of  facts  which 
did  not  cover  the  issue  as  to  damages,  and  giv- 
en a  judgment  for  the  defendant,  the  supreme 
court,  on  reversing  that  judj^ment,  will  remand 
the  case  for  a  new  trial,  being  unable  to  ren- 
der a  judgment  for  plaintiff  for  any  specific 
amount  of  damages.- Exchange  Nat.  Bank  v. 
Third  Nat  Bank,  112  U.  S.  276,  5  S.  Ct  141, 
28  L.  Ed.  722. 

The  special  term  in  a  foreclosure  proceeding 
rendered  a  decree  adverse  to  defendant  on  the 
report  of  the  auditor,  without  a  trial  of  the 
issues  raised  by  the  pleadings,  which  the  general 
term  reversed,  and  remanded  the  cause  for  fur- 
ther proceedings;  directing  the  plaintiff  to  ap- 
pl^  to  the  si>ecial  term  for  such  order  as  it 
might  be  advised  in  regard  to  its  replication. 
It  was  objected  by  the  defendant  that  plaintiff 
having  eone  to  hearing  without  a  trial  of  the 
issues,  tne  decree  of  the  special  term  was  final, 
and,  being  reversed  at  the  general  term,  the 
general  term  was  bound  to  enter  a  decree  on  the 
merits  in  favor  of  defendant,  and  dismissing  the 
biU.  Held  no  error  in  decree  of  general  term. 
The  error  of  the  special  term  consisting  in 
making  a  decree  on  a  report  of  the  auditor, 
without  a  trial  of  the  issues,  it  was  proper  for 
the  general  term  to  remand  the  cause  for  a 
trial  of  the  issues,  with  permission  to  the  par- 
ties to  apply  for  leave  to  amend  their  plead- 
ings.—Grant  T.  Phcenix  Mut  Life  Ins.  Co.,  121 
tr.  S.  105,  7  S.  Ct  841,  30  L.  Ed.  906. 

While  it  is  true  that  in  cases  tried  to  the 
court  without  a  jury,  when  all  the  facts  are 
specifically  found  or  agreed  to,  the  supreme 
court  of  the  United  States  may,  in  reversing, 
direct  what  judgment  shall  be  entered,  vet, 
when  the  agreed  statement  is  defective,  or  when 
for  any  reason  justice  seems  to  recjuire  it,  the 
court  may  simply  reverse,  and  direct  a  new 
triaL— Citar  of  St  Louis  v.  Western  Union  Tel. 
Co..  148  U.  S.  92,  13  S.  Ct  485,  37  L.  Ed. 
380,  reversing  judgment  39  F.  59. 

When  the  findings  are  so  defective  as  not 
to  support  the  judgment,  or  enable  the  court 
to  enter  judgment  for  either  party,  the  case  will 


be  remanded  for  a  new  trial.— Saltonstall  v. 
Birtwell.  160  U.  S.  417,  14  S.  Ct.  169,  37  L. 
Ed.  1128. 

A  decree  dismissing  a  suit  by  the  United 
States,  under  Act  Cong.  Sept  19.  1890,  c.  907 
(26  Stat  426,  454)  fi  10,  to  enjoin  the  creation 
of  an  obstruction  of  a  navigable  stream,  will 
be  reversed  in  the  exercise  octhe  power,  on  an 
appeal  in  equity,  to  render  such  a  decree  as 
under  all  the  circumstances  may  seem  proper, 
and  the  cause  will  be  remanded  for  lurther 
hearing,  where  material  evidence  is  absent  from 
the  record  because  of  the  action  of  the  trial 
court  in  not  giving  sufficient  time  to  the  gov- 
ernment to  prepare  its  case  for  the  inquiry  di- 
rected on  a  prior  appeal  to  be  made  on  the 
question  whether  the  navigability  of  the  stream 
would  be  substantially  diminished  by  the  crea- 
tion of  such  obstruction.  Decree  65  P.  276,  10 
N.  M.  617,  reversed.- United  States  v.  Rio 
Grande  Dam  &  Irrigation  Co.,  22  S.  Ct  428» 
184  U.  S.  416,  46  L.  Ed.  619. 

^=»1178.  Ordering    now    trial,    and    di« 
reotii&K    fartber    proceedings 
in  loiver   court. 
See  S  Cent  Dig.  App.  *  B.  U  4404-4620. 

An  order  of  reversal  cannot  be  aocompanied 
by  a  direction  to  the  court  below  to  restnct  the 
next  trial  to  such  issues  as  are  not  covered  by 
the  answers  of  the  jury  to  special  questions, 
where  the  case,  as  to  the  issues  triable  by  jury, 
was  not  submitted  to  the  jury  in  the  mode  re- 
quired by  law.— Hodges  v.  Easton,  106  U.  S. 
408.  1  S.  Ct.  307,  27  L.  Ed.  169. 

In  an  equitable  action  to  obtain  compensa- 
tion for  the  use  and  occupation  of  plaintiflTs 
lands  in  the  Mississippi  river  opposite  St.  Louis 
by  defendant  railroad  company  for  terminal 
facilities  it  appeared  that  defendant  had  ob- 
tained possession  of  the  lands,  with  the  tacit 
consent  of  plaintiff,  from  a  company  whose 
property  and  franchises  it  bad  purchased,  and 
which  had  occupied  the  land  under  a  contract 
with  plaintiff,  in  which  said  company  had 
agreed  to  give  plaintiff  all  its  ferry  business  be- 
tween such  terminal  station  and  bt  Louis,  and 
that  defendant  had  for  years  treated  such  con- 
tract as  binding.  The  complaint  alleged  breach- 
es of  such  contract,  in  diverting  traffic  from 
plaintiflPs  ferry.  Held,  ^  that  whue  the  action 
could  not  be  sustained  as  one  for  use  and  oc- 
cupation, the  relation  of  landlord  and  tenant 
not  existing,  the  supreme  court,  upon  broad 
principles  oi  justice,  would  remand  the  cause 
to  enable  plaintiff  to  recover  for  breaches  of 
such  contract— Wiggins  B'erry  Co.  v.  Ohio  & 
M.  Ry.  Co.,  142  U.  S.  396,  12  S.  Ct,  188,  35 
L.  Ed.  1055. 

A  case  cannot  be  remanded  bj  an  appel- 
late court  for  the  purpose  of  allowing  the  com- 
plainant to  amend  a  bill,  in  order  to  assert  a 
new  and  distinct  ground  of  relief,  if  the  defend- 
ants are  deprived  by  such  mandate  of  all  op- 
portunity to  interpose  any  defense.  Decree  17 
App.  D.  C.  102,  reversed.— Warner  v.  Godfrey, 
22  S.  Ct  852.  186  U.  S.  365,  46  L.  Ed.  1203. 

A  bill  seeking  to  enjoin,  as  confiscatory 
and  unreasonable,  the  enforcement  of  telephone 
rates  established  by  a  state  commission,  will  not 
be  dismissed,  even  without  prejudice,  on  re- 
versing the  decree  below,  granting  an  injunc- 
tion, because  of  complainant's  failure  to  show 
the  disposition  of  its  so-called  depreciation  fund, 
but  the  cause  will  be  remanded  for  a  new  trial 
where  the  inquiry  has  been  founded  upon  the 
actual  effect  of  rates  higher  than  those  in  ques- 
tion, and  hence  it  is  not  merely  conjecture  as 
to  what  will  be  the  result  of  lower  rates.  De- 
cree (C.  C.  1907)  Cumberland  Telephone  A  Tele- 
graph Co.  V.  Railroad  Commission  of  Louisiana. 
156  F.  823,  reversed.— Railroad  Commission  of 
Louisiana  v.  Cumberland  Telephone  A  Telegraph 
To..  29  S.  Ct  357,  212  U.  S.  4a4.  C»  L 
i  Ed.  677. 
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Abfenoe  of  specific  findings  of  fact  to 
which  objection  could  be  made  requires  tliat  a 
decree  dismissing  the  bill  of  lighting  company 
assailing  rates  of  gas  fixed  by  orainance  be 
reversea,  with  instructions  that  the  case  be 
referred  to  a  master,  to  report  on  all  questions 
raised  by  either  party.— (1912)  Lincoln  Gas  & 
Electric  IJght  Co.  y.  City  of  Lincoln,  32  S.  Gt. 
271.  223  if.  S.  849,  56  L.  Bd.  466,  reversing 
decree  (G.  C.  1909)  182  F.  926. 

A  decree  of  a  federal  Supreme  Court  con- 
struing Act  June  20,  1906,  reversing  a  decree 
fining  a  vessel  for  violating  the  statute^  will 
be  accompanied  with  directions  to  permit  the 
in>vemment  to  amend  the  libel.— The  Abby 
Dodsre  v.  United  States,  32  S.  Gt  310,  223  U. 
S.  166,  06  Ia  Ed.  390. 

^»1180.  EC«et  of  reversal. 
8m  S  Cent.  Dig.  App.  *  B.  H  4826-4611.  46(8.  4668. 

If  a  decree  for  foreclosure  and  .sale  is  re- 
versed, a  dependent  decree  for  the  deficiency 
between  the  debt  and  the  proceeds  of  the  sale 
will  not  be  dismissed,  according  to  the  general 
rule  in  such  cases,  for  lack  of  subject-matter, 
but  will  also  be  reversed,  if  the  parties  to  be 
benefited  b^  it  were  not  parties  to  the  prior 
decree.— Chicago,  D.  &  V.  R.  Co.  y.  Fosdick, 
106  U.  S.  47.  1  S.  Gt  10,  27  L.  Bd.  47. 

An  appeal  from  a  dependent  decree,  ren- 
dered for  the  purpose  of  executing:  a  prior  de- 
cree in  the  same  suiL  will  be  dismissed  for  lack 
of  subject-matter,  if  such  prior  decree  is  re- 
versed, as  such  reversal  vacates  the  dependent 
decree.— Id. 

Where  the  court  of  final  resort  in  a  state 
issued  a  mandamus  to  a  circuit  court  of  the 
atate  requiring  it  to  proceed  with  the  trial  of 
a  cause,  whicn  had  been  removed  to  a  federal 
coart,  and  a  writ  of  error  was  taken  to  the  su- 
preme court  of  the  United  States,  the  supreme 
court  will  afiSrm  or  reverse  the  judgment  of  the 
stste  court,  but  will  not  enjoin  the  prosecution 
of  the  suit  in  the  circuit  court  of  the  state.  A 
reversal  of  the  Judgment  awarding  a  mandamus 
would  merely  prevent  the  use  of  the  mandamus, 
and  not  the  accomplishment  by  other  means  of 
the  object  contemplated  by  the  mandamus.— 
Chesapeake  &  O.  K.  Co.  v.  White,  111  U.  S. 
134,  4  S.  Ct.  363,  28  L.  Bd.  378. 

While,  in  an  action  in  a  United  States  cir- 
cuit court  by  the  receiver  of  a  national  bank 
to  recover  the  100  per  cent  for  which  a  stock- 
holder is  liable,  under  Rev.  St.  I  5151,  a  judg- 
ment of  the  supreme  court  of  the  state,  in  an 
action  by  defendant  against  the  bank  to  recov- 
er the  money  paid  for  said  stock,  that  defend- 
ant was  not  bound  by  her  subscription,  is  ad- 
missible in  bar  of  the  reoeiver's  title  to  recov- 
er, when  the  judgment  of  the  state  court  is 
reversed  by  the  United  States  supreme  court 
on  error,  the  judgment  of  the  circuit  court, 
based  thereon,  will  also  be  reversed.— Butler  v. 
Eaton,  141  U.  S.  240.  11  S.  Ct  985,  35  L.  Bd. 
713. 

A  proceeding  to  establish  a  tax  lien  is  re- 
instated in  the  trial  court  as  of  the  date  of 
an  order  therein  dismissing  the  petition,  on  the 
ground  that  it  presented  no  claim  against  the 
property  or  the  parties,  by  the  reversal  of  such 
order  by  the  supreme  court  of  the  United  States. 
Decree  62  P.  987,  affirmed.— United  States  Trust 
Co.  V.  Territory  of  New  Mexico,  22  S.  Ct  172, 
183  U.  S.  635,  46  L.  Bd.  315. 

(IS)  RENDITION,  FORM,  AND  ENTRY  OF 

JUDGMENT. 

^=>1184.  IiBtvj  auo  pro  time« 

Set  S  Cent  Dig.  App.  *  B.  SS  4407.  4636. 

A  decree  of  reversal  for  further  proceedings 
is  properly  entered  nunc  pro  tunc  as  of  the 
date  of  the  submission  of  the  cause  on  appeal, 
where  one  of   the  parties  has  died  since  the 


case  was  submitted.  Decree.  Behlmer  t.  Louis- 
ville &  N.  R.  Co..  83  F.  898,  28  0.  O.  A.  229, 
reversed.— Louisville  &  N.  R.  Co.  t.  Behlmer, 
20  S.  Ct  209, 175  U.  S.  048,  44  L.  Ed.  309. 

^=»1185«  Amendjnent.    modilloatioBy    ov 
settisK    aside. 
See  S  Cent  Dig.  App.  4b  B.  H  468«-4e4L 

After  the  term  has  passed,  and  a  cause  has 
been  finally  disposed  of  by  toe  dismissal  of  a 
writ  of  error,  the  supreme  court  has  no  power 
to  alter  its  judgment  to  one  of  affirmance,  al- 
though, had  the  judgment  been  affirmed,  in- 
terest would  have  been  allowed  to  the  defend* 
ant  in  error,  on  the  amount  of  the  judgment 
below,  during  the  pendency  of  the  writ,  and  in 
the  judgment  of  dismissal  no  interest  was  al- 
lowed.—Schell  T.  Dodge,  107  U.  S.  029,  2  S.  Ct 
830,  27  L  Ed.  001. 

On  appeal  from  a  decree  for  an  amount 
sufficient  to  give  the  Supreme  Court  jurisdic- 
tion! the  appellee,  after  notice  by  order  of  court 
declined  to  appear  on  the  ground  that  no  ap- 
peal had  been  perfected.  Held  that,  after  a 
reversal,  he  should  not  be  permitted  to  show 
that  the  actual  value  of  the  property  involved 
was  insufficient  to  give  jurisdiction.— Dodge  t* 
Knowles,  5  S.  Ct  U08,  114  U.  S.  430,  29  L. 
Ed.  144. 

Where  there  is  no  appearance  for  plaintiff 
in  error  when  the  case  is  regularly  reached  on 
the  dodcet,  but  judgment  is  not  edtered  until  a 
month  thereafter,  and  the  court  continues  in 
session  two  days  longer,  and  up  to  the  time  of 
adjournment  no  appearance  is  entered  for  plain- 
tiff in  error,  a  motion  thereafter  to  open  the 
judgment  and  for  leave  to  file  a  brief,  wili  be 
overruled.- Watterson  v.  Payne,  154  U.  S.  534, 
14  S.  Ct  1157,  15  L.  Ed.  899. 

(F)  MANDATE  AND  PROCEEDINGS  IN 
LOWER  COURT. 

Amendment  of  pleading  in  circuit  court  after 
remand  as  affecting  appellate  jurisdiction  of 
federal  Supreme  Court  see  Courts,  ^5»385(1). 

Bankruptcy  proceedings,  see  BanlEruptcy,  ^9 
468. 

Due  pocess  of  law  as  applied  to  amendment  of 
pleading  after  remand,  see  Constitutional 
Law,  «s»316. 

«=:»1186.  BCandate,  remittitur,  oi!  ordev 
of  remand. 

See  S  Cent  Dig.  App.  A  B.  SS  4«42-4647. 

^s»1188.  —  MakiiiK  and  Issnuiett. 

See  S  Cent  Dig.  App.  *  B.  f  464S. 

Where  an  appeal  has  been  dismissed,  with- 
out opposition,  tor  want  of  jurisdiction,  a  man- 
date will  issue,  though  no  notice  of  applica- 
tion for  mandate  has  been  given.— Pacific  Exp. 
Go.  V.  Malin,  131  U.  S.  394,  9  S.  Ct  792,  & 
L.  Ed.  204. 

An  application  for  a  mandate  in  a  case 
which  has  been  disposed  of  will  be  denied  where 
no  notice  was  served  on  the  opposite  partv,  and 
there  was  no  agreement  of  the  parties. — Means 
V.  Dowd.  128  U.  S.  583,  9  S.  Ct  793,  32  L.  Ed. 
578. 

^s^llOl.  —  Transmission  and  fllins  la 
lower  eonrt* 
See  8  Cent  Dig.  App.  *  B.  S  4646. 

The  supreme  court,  on  reversing  a  judg- 
ment of  the  supreme  court  of  a  territory,  which 
has  been  admitted  as  a  state  pending  the  ap- 
peal, will  remand  the  case  to  the  supreme  court 
of  tne  state,  no  federal  question  being  involved. 
— Teague  v.  Maddox,  150  U.  S.  128,  14  S.  Ct 
46,  37  L  Ed.  1025. 

Where  a  territory  is  divided  and  admitted 
as  two  states  pending  an  appeal  from  its  su- 
preme court  to  the  supreme  court  of  the  United 
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States,  the  latter  court  will,  on  remanding  the 
cause,  send  it  to  the  supreme  court  of  that 
state  in  which  is  located  the  county,  of  trial.— 
Elliott  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  150  D. 
S.  245,  14  S.  Ct.  85,  37  L.  Ed.  1068. 

^=:>1193.   Effect  in  lower  court  of  deoi- 
■ion  of  appellate  conrt. 

See  3  Cent  Dig.  App.  &  B.  §§  4648-4665. 


<@=:>1194. 


opera- 


—  Conitrnction 
tion  in  general. 

See  S  Cent.  Dig.  App.  &  B.  Sfi  4648-4656.  4660. 

On  appeal  from  a  decree  sustaining  a  peti- 
tioner's exceptions  to  an  auditor's  report  recom- 
mending the  denial  of  the  petition,  and  direct- 
ing a  conveyance  of  realty,  the  decree  of  the 
supreme  court,  reversing  tne  former,  and  re- 
manding the  cause  for  further  proceedings,  is 
not  a  final  adjudication  of  the  petitioner's  right 
to  some  relief  in  accordance  with  the  prayer  of 
the  petition.— District  of  Columbia  v.  McBlair, 
124  U.  S.  320,  8  S.  Ct  547.  31  L.  Ed.  449. 

A  circuit  court  entered  a  decree  that  com- 
plainant recover  possession  of  certain  land,  and 
have  an  accounting.  On  appeal  the  supreme 
court  held  that  there  was  no  error  in  the  pro- 
ceedings below  in  respect  to  the  title  and  pos- 
session of  the  lands,  but  reversed  the  decree  for 
error  in  certain  items  of  the  accounting,  and 
remanded  the  cause  for  further  proceedings  in 
conformity  with  the  opinion.  Held,  that  the  de- 
cree on  appeal  amounted  to  an  affirmance  on  all 
questions  except  the  accounting,  and  that  its 
construction  was  not  a  matter  for  the  discretion 
of  the  circuit  court,  which  should  enter  a  decree 
accordingly.— Gaines  v.  Caldwell,  148  U.  S.  228, 
13  S.  Ct.  611,  37  L.  Ed.  432. 

A  judgment  for  $8,000,  rendered  at  a  spe- 
cial term  upon  a  declaration  claiming  $10,000, 
was  by  mistake  affirmed  at  the  general  term, 
"as  in  the  declaration  claimed."  Seldf  that  the 
judgment  of  the  special  term  was  not  affected 
by  the  mistake.— Baltimore  &  P.  R.  Co.  v. 
Mackey.  157  U.  S.  72,  15  S.  Ct  491,  39  L.  Ed. 
624. 

A  mandate  from  the  Supreme  Court  of  the 
United  States,  which  directs  the  entry  of  a 
decree  in  conformity  with  its  opinion  divid- 
ing the  damages  caused  in  a  collision  between 
vessels  held  in  fault,  but  leaving  undisturbed 
a  judgment  obtained  by  the  owners  of  the  cargo 
against  one  of  such  vessels  for  the  full  amount 
of  their  damages,  does  not  require  that  such 
decree  provide  for  the  recoupment  by  the  latter 
vessel  of  one-half  of  the  damages  to  such  cargo 
from  the  moiety  of  damages  awarded  to  the 
other  vessel.  Decree,  The  New  York,  108  F. 
102,  47  C.  C.  A.  232,  affirmed.- Union  Steam- 
boat Co.  V.  Erie  Si  W.  Transp.  Co.,  23  S.  Ct 
504,  189  U.  S.  363,  47  L.  Ed.  854. 

Parties  to  an  unlawful  combination,  and  not 
parties  to  the  suit,  were  meant  by  the  word 
"parties"  in  mandate  from  the  Supreme  Court 
remanding  a  suit  to  enforce  Anti-Trust  Act 
July  2, 1890,  against  combination  of  railway  ter- 
minal facilities,  with  directions  to  enter  decree 
requiring  the  parties  to  submit  plan  for  re- 
organization.— United  States  v.  Terminal  R. 
Ass'n  of  St  Louis,  35  S.  Ct  408,  236  U.  S. 
194,  59  L.  Ed.  535. 

®=>1195.  ^—  As  law  of  the  case. 

See  3  Cent.  Dig.  App.  it  B.  S8  4661-4665. 

A  circuit  court  has  no  power  to  modify  its 
decree,  when  the  cause  is  remanded  after  an 
appeal  to  the  supreme  court,  otherwise  than  is 
provided  for  by  the  opinion  and  mandate  so  re- 
manding the  cause,  although  subsequent  cases 
in  the  supreme  court  may  have  established  prin- 
ciples inconsistent  with  those  on  which  such 
opinion  and  mandate  were  founded —Gaines  v. 
Caldwell,  148  U.  S.  228,  13  S.  Ct.  611,  37  L. 
Ed.  432. 

Where  a  decree  as  to  rents  and  improve- 
ments, based  upon  a  master's  report,  was  revers- 


ed for  error  in  taking  the  accounting  back  of 
the  filing  of  the  bill,  it  seems  that  there  should 
have  been  merely  a  restatement  of  the  account, 
and  that  the  circuit  court  had  no  power  to  again 
go  into  the  questions  of  rental  rate  and  value  of 
improvements;  but,  whether  so  or  not,  the 
values  fixed  by  the  first  report  and  decree,  be- 
ing correct  on  all  the  evidence,  should  be  made 
the  basis  of  the  account. — Latta  v.  Granger,  17 
S.  Ct.  746,  167  U.  S.  81,  42  L.  Ed.  85,  revers- 
itig  decree  68  F.  69,  15  C.  C.  A.  228. 

A  question  as  to  the  recoupment  of  one- 
half  the  damages  to  a  cargo  from  a  moiety 
of  damages  awarded  to  on^  of  the  vessels  in 
collision,  if  not  raised  or  passed  upon  on  an 
appeal  which  directs  a  decree  for  a  division  of 
the  damages  between  the  vessels  which  are 
held  to  be  in  fault,  remains  open  for  determina- 
tion by  the  lower  court  under  a  mandate  to  en- 
ter a  decree  in  conformity  to  the  opinion  on 
appeal.— Ex  parte  Union  Steamboat  Co.,  20  S. 
Ct.  904,  178  U.  S.  317,  44  L.  Ed.  1084. 

Where  decree  of  Court  of  Claims,  as  af- 
firmed on  appeal  by  Supreme  Court,  has  de- 
termined every  question  as  to  the  right  of  at- 
torneys therein  to  have  their  fees  paid  out  of 
the  award,  such  right  cannot  be  challenged. — 
(1912)  Eastern  Cherokees  v.  United  States,  32 
S.  Ct  707,  225  U.  S.  572,  56  L.  Ed.  1212. 
affirming  decree  (1910)  45  Ct  CI.  104. 

^=91106.  Poweri  and  dnties  of  lower 
conrt. 

See  S  Cent  Dig.  App.  *  B.  S8  4666-4683. 

^=»1107.  — —  Jnriidiotion  of  lower 
court  after  remand. 

See  S   Cent   Dig.   App.  it  B.    8S   4666,   4667,   4669- 
467L 

Where  a  decree  in  an  accounting  has  been 
reversed  on  appeal,  with  instructions,  the  lower 
court  cannot  again  open  up  the  accounts,  and 
base  the  decree  on  new  findings  as  to  items  al- 
lowed on  appeal. — Kneeland  v.  American  Loan  & 
Trust  Co.,  138  U.  S.  509,  11  S.  Ct.  426,  34  L. 
Ed.  1052. 

When  a  jury  is  waived,  and  special  findings 
of  fact  made,  and  the  cause  is  reversed,  with 
directions  to  enter  a  specified  judgment,  a  peti- 
tion to  the  trial  court  for  a  new  trial  for  er- 
rors in  findings  of  fact,  and  to  amend  the  rec- 
ord by  additional  findings,  was  properly  denied. 
—Hickman  v.  City  of  Ft.  Scott  141  U.  S.  415, 
12  S.  Ct  9,  35  L.  Ed.  775. 

^=»1108.  —  Compliance  vrith.  mandate 
or  directions. 
See  S  Cent  Dig.  App.  *  B.  8  4668. 

Right  of  combination  of  railway  terminal 
facilities  found  to  violate  Anti-Trust  Act  July 
2,  1890,  to  carry  on  such  transportation  busi- 
ness as  originates  and  terminates  on  its  own 
lines,  must  be  recognized  in  the  decree  giving 
effect  to  a  mandate  of  the  Supreme  Court  un- 
der which  the  combination  is  to  be  reorganized. 
—United  States  v.  Terminal  R.  Ass'n  of  St. 
Louis,  35  S.  Ct  408,  236  U.  S.  194,  59  L.  Ed. 
535. 

A  District  Court  under  a  mandate  of  the 
Supreme  Court  remanding  cause  for  entry  of 
a  decree  for  reorganization  of  railway  terminal 
facilities  so  as  to  escape  condemnation  of  Anti- 
Trust  Act  July  2,  1^0,  should  not  insert  in 
such  decree  a  provision  controlling  for  the  fu- 
ture the  charges  which  the  terminal  company 
may  make. — Id. 

^=»1109.  — —  Opening,  vacatins,  modifi- 
cation, or  amendment  of 
Judgment  or  order. 

See  S  Cent  Dig.  App.  *  B.  S8  4674-4676. 

After  an  affirmance  by  the  supreme  court  of 
all  of  a  decree  of  the  circuit  court  except  mat- 
ters relating  to  an  accounting  between  the  par- 
ties, the  circuit  court  cannot  change  its  decree 
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in  respect  to  a  matter  of  costs. — Gaines  y.  Cald- 
well, 148  U.  S.  228,  13  S.  Ct.  611,  37  U  Ed. 
432. 


— —  Errors  In  deoision  of  ap- 
pellate court. 

See  S  Cent  Dig.  App.  ft  B.  I  4672. 

A  eircuit  court  cannot  refuse  to  enter  a  de- 
cree, in  obedience  to  a  mandate  from  the  circuit 
court  of  appeals,  on  the  ground  of  want  of 
jurisdiction  in  itself  or  in  the  appellate  court. 
—Aspen  Mining  &  Smelting  Co.  v.  Billings,  150 
U.  S.  31,  14  S.  Ct.  4,  37  L.  Ed.  988. 


—  Amendments  as  to  plead- 
ings and  parties. 

S«e  S  Cent.  Dig.  App.  it  E.  19  4673.  4677-4683. 

After  a  decree  on  appeal,  leave  to  file  a 
'^supplemental  bill,'*  setting  up  new  defenses 
growing  out  of  matters  occurring  after  the 
mandate  was  sent  down,  is  properly  denied. — 
Mackail  v.  Richards,  116  U.  S.  45,  6  S.  Ct.  234, 
29  L.  Ed.  558. 

Where  the  decree  of  the  circuit  court  of  the 
United  2States  is  reversed,  and  the  cause  re- 
manded because  the  citizenship  of  the  parties 
is  not  sufficiently  shown  to  give  the  court  juris- 
diction, it  is  for  the  court  below  to  determine 
whether  an  amendment  of  the  pleadings  should 
be  allowed  to  cure  the  defect.— Everhart  v. 
Uontsville  Female  CoUege,  120  U.  S.  223,  7  S. 
Ct.  555,  30  L.  Ed.  623. 

If  only  the  exceptions  to  the  answer  were 
set  down  for  hearing  and  heard  and  passed  up- 
on by  the  circuit  court,  the  supreme  court, 
on  reversing  a  decree  which  sustained  the  ex- 
cerptions, and  which,  on  defendant's  refusal  to 
plead  further,  granted  the  relief  prayed  for  in 
the  bill,  cannot,  without  any  consent  or  neglect 
by  plaintiffs,  deprive  them  of  their  right,  under 
the  general  rules  in  equity,  to  file  a  replica- 
tion.—In  re  Sanford  Fork  &  Tool  Co.,  160  U.  S. 
247,  16  S.  Ct  291,  40  L.  Ed.  414. 

On  an  appeal  in  a  suit  where  the  ultimate 
relief  sought  was  the  quieting  of  title  to  certain 
lands  against  minors,  the  supreme  court  held 
that  the  bill  was  technically  a  bill  to  review  a 
oonsent  decree  previously  entered  pursuant  to 
a  settlement,  and,  as  such,  could  not  be  main- 
tained, but  that,  if  certain  allegations  were 
stricken  out,  the  bill  would  become  one  to  more 
effectually  carry  the  decree  into  execution; 
that  the  proofs  already  taken  would  justify  the 
relief  sought;  that,  while  these  proofs  did  not 
establish  one  of  the  principal  facts  alleged  in 
the  bill,  they  did  establish  that  the  consent  de- 
cree was  in  consequence  of  a  settlement  made 
by  the  mother  and  guardian  of  the  minors,  and 
was  so  considered  and  accepted  by  the  trial 
court.  The  appellate  court  therefore  reversed 
the  decree,  but  authorized  plaintiffs  to  amend 
their  bill  as  they  should  be  advised,  and  gave 
defendants  leave  to  answer  any  new  matter  that 
should  be  introduced.  Plaintiffs  amended  bv 
simply  striking  out  certain  parts  of  the  bill, 
without  introducing  any  new  matter.  Held, 
that  defendants  were  not  entitled  thereafter  to 
file  answers  containing  new  matter  and  intro- 
duce new  proofs,  so  as  to  reopen  the  case  in 
its  entirety,  as  this  would  be  to  ignore  what 
was  considered  and  determined  on  the  former 
appeal. — Thompson  v.  Maxwell  Land-Grant  & 
Railway  Co.,  18  S.  Ct.  121, 168  U.  S.  451,  42  L. 
Ed.  539. 

Parties  who,  with  knowledge  of  all  the 
facts,  sue  to  set  aside  a  conveyance  for  actual 
fraud,  cannot  be  permitted  by  the  mandate  of 
an  appellate  court,  after  a  determination  by  it 
sgainst  them  of  every  issue  actually  litigated, 
to  amend  their  bill  b;^  asserting  constructive 
fraud  as  a  new  and  distinct  ground  for  relief, 
with  a  prayer  for  a  reconveyance  upon  payment 
to  defendants  of  such  sums  as  have  been  ex- 
p<»nded    by   them    for   and    on   account   of   the 


property,  especially  where  such  complainants 
have  persistently  declined  to  accept  from  the  de- 
fendants an  offer  to  reconvey  upon  these  very 
terms.  Decree  17  App.  D.  C.  102,  reversed.— 
Warner  v.  Godfrey.  22  S.  Ct  852,  186  U.  S. 
365,  46  L.  Ed.  1203. 

Permitting  the  filing  of  a  supplemental  bill 
after  the  case  has  been  remanded  by  an  appel- 
late court  for  the  production  of  further  evidence 
cannot  be  deemed  an  abuse  of  the  trial  court's 
discretion,  where  the  facts  set  forth  in  such 
bill  grew  out  of  and  were  connected  with  the 
same  transaction  out  of  which  the  litigation 
arose,  and  were  germane  to  the  object  of  the 
suit,  and  where  all  the  grounds  of  relief,  even 
if  not  existing  when  the  original  bill  was  filed, 
were  alleged  to  exist  when  the  supplemental 
bill  was  tendered — especially  in  view  of  the  pro- 
visions of  Comp.  Laws  N.  M.  1897,  §  2685 
(Code  Civ.  Proc.  subsec.  87),  that  a  party  may 
be  allowed,  on  motion,  to  make  a  supplemental 
complaint,  answer,  or  reply  alleging  facts  ma- 
terial to  the  cause,  or  praying  for  any  other  or 
different  relief,  order,  or  judgment.  Decree, 
United  States  v.  Rio  Grande  Dam  &  Irrigation 
Co.  (1906)  85  P.  393,  13  N.  M.  386,  affirmed.— 
Rio  Grande  Dam  &  Irrigation  Co.  v.  United 
States,  30  S.  Ct  97,  215  U.  S.  266,  54  L. 
Ed.  190. 

A  federal  District  Court  cannot  permit  per- 
sons not  parties  to  intervene  after  nnal  decree 
on  mandate  of  Supreme  Court  by  decree  re- 
organizing combination  in  violation  of  Anti- 
Trust  Act  July  2,  1890,  after  appeal  from  such 
decree  has  been  taken. — Evens  &  Howard  Fire 
Brick  Co.  v.  United  States,  35  S.  Ct  415,  236 
U.  S.  210,  59  L.  Ed.  542. 


<$=s>1202. 


—  Granting  new  trial  or  re- 
Itearing. 

See  3  Cent.  Dig.  App.  &  B.  {  4669;    87  Cent.  Dig. 
New  Tr.  I  7. 

An  affirmance  of  a  decree  in  a  suit  for  an 
accounting  on  suggestion  that  it  charges  some 
items  twice  will  be  without  prejudice  to  the  re- 
opening of  the  account  to  correct  errors  of  cal- 
culation, if  i)ermitted  by  the  court  below. — Piza 
Hermanos  v.  Caldentey,  34  S.  Ct  253,  231  U.  S. 
690,  58  L.  Ed.  439. 

^=»1203.  Prooeedings  after  remand. 

See  8  Cent  Dig.  App.  ft  B.  SS  4666.  4684-4681.  4698. 

In  an  equitable  proceeding  for  an  account- 
ing against  an  executor  de  son  tort,  it  is  not 
reversible  error,  upon  the  filing  of  a  mandate  of 
the  supreme  court  in  the  court  below,  to  per- 
mit a  new  complainant  to  become  a  party  to  the 
record,  and  set  up  rights  not  embraced  in  the 
former  decree,  where  it  appears  that  all  the 
other  parties  to  the  record  consented  thereto. 
—Hawkins  v.  Blake,  108  U.  S.  422,  2  S.  Ct. 
804,  27  L.  Ed.  775. 

A  judgment  for  plaintiff  obtained  in  a  state 
court  was  reversed  by  the  supreme  court;  on  the 
ground  that  the  state  court  had  lost  its  jurisdic- 
tion by  the  filing  of  a  petition  and  bond  for 
removal.  Held,  that  it  was  competent  for  the 
federal  court  to  permit  plaintiff  to  go  on  with 
the  case  before  payment  of  the  costs  taxed  by 
the  state  court  on  the  reversal  of  the  judg- 
ment, and,  plaintiff  having  obtained  a  judgment 
in  the  federal  court,  defendant  could  not  co^^- 
plain,  there  being  no  injury.  Judgment  30  Fed. 
802,  affirmed.— National  S.  S.  Co.  v.  Tugman, 
143  U.  S.  28,  12  S.  Ct  361,  36  L.  Ed.  63. 

Where  a  decree  construing  a  treaty  with 
Indians,  finding  that  certain  tribes  were  par- 
ties thereto,  was  affirmed,  but  the  case  was 
remanded,  not  to  determine  who  were  parties 
to  the  treaty,  or  in  any  way  to  reduce  the  ex- 
tent of  the  grant  to  the  Indians  thereunder, 
but  to  render  judgment  for  the  amount  receiv- 
ed by  the  government  on  sale  of  such  lands  in 
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Tiolation  of  the  treaty,  the  court  of  claims  was 
not  at  liberty  to  redetermine  who  were  the 
parties  to  the  treaty  and  entitled  to  the  benefit 
of  its  provisions.*— united  States  v.  New  York 
Indians,  19  S.  Ct  4S7,  173  U.  S.  464,  43  L. 
Ed.  769. 

^=&1204,  Enforo^ment    of   indcmMit   or 
order  affirmed. 

See  S  Cent  Dig.  App.  *-B.  §8  4671.  4693-4695. 

Judgment  was  had  against  the  receiver  of  a 
railroad  company,  and  pending  a  writ  of  error 
the  receiver  was  discharged,  and  thereafter  died. 
In  accordance  with  written  stipulation  of  counsel 
the  railroad  company  was  substituted,  this 
change  '*not  to  affect  any  of  the  questions  or  con- 
troversies presented  by  the  record,"  and  the 
judgment  was  subsequently  affirmed.  Held,  that 
the  trial  court,,  upon  the  remand  of  the  cause, 
should  issue  execution  directly  against  the  com- 
pany.—Texas  &  P.  Ry.  Co.  v.  Anderson,  149 
U.  S.  237,  13  S.  Ct  843,  37  U  Ed.  717. 

^=»1205.  Interest  on  jndcnient  affirmed. 

See  8  Cent  Dig.  App.  ft  B.  8  4682. 

Plaintiff  had  judgment  in  the  supreme  court 
of  the  District  of  Columbia  for  damages  and 
costs,  but  nothing  was  said  of  interest.  On  ap- 
peal the  supreme  court  of  the  United  States  ai- 
firmed  the  judgment,  and  its  mandate  directed 
*'that  such  execution  and  proceedings  be  had 
as,  according  to  right  and  justice  and  the  laws 
of  the  United  States,  ought  to  be  had."  On  mo- 
tion of  plaintiff  in  the  court  below,  judgment 
was  entered  up  for  interest  on  the  original  judg- 
ment from  its  date.  Held,  that  the  court  was 
without  jurisdiction  to  give  the  judgment  for 
interest. — Ex  parte  Washington  i  G.  R.  Co., 
140  U.  S.  91,  11  S.  Ct  673,  36  U  Ed.  339. 

The  supreme  court,  having  determined  the 
amounts  which  should  form  the  basis  for  pro 
rata  distribution  of  a  fund,  remanded  the  cause 
for  further  i^roceedings.  A  bank,  which  was  one 
of  the  distributees,  held  the  fund  pending  the 
litigation  as  a  general  deposit,  and  used  the 
money  as  such.  This  fact  having  appeared  by 
stipulation  after  the  cause  was  remanded,  the 
circuit  court  allowed  interest  to  the  other  dis- 
tributee on  the  amount  awarded  to  him.  Held, 
that  the  matter  of  interest  was  necessarily  left 
open  by  the  former  decree,  and  the  action  of  the 
circuit  court  was  not  a  disobedience  of  the  man- 
date, and  therefore,  whether  erroneous  or  not, 
could  not  be  corrected  by  mandamus. — In  re 
City  Nat  Bank,  153  U.  S.  246,  14  S.  Ct  804, 
38  L.  Ed.  705. 

The  proper  construction  of  a  decree  of  the 
federal  Supreme  Court  '^reversing*'  a  decree  of 
a  Circuit  Court  which  had  confirmed  in  part 
an  award  in  arbitration  proceedings,  and  had 
ordered  interest  to  be  paid  on  the  remainder 
from  the  date  fixed  by  the  award  for  payment 
and  remanding  the  cause  with  directions  to  con- 
firm the  award  for  and  up  to  a  lesser  and  speci- 
fied sum,  does  not  prohibit  the  Circuit  Court 
in  entering  its  decree  pursuant  to  this  decision 
from  allowing  interest  on  that  sum  from  the 
date  so  fixed,  where,  in  the  opinion  of  the  Su- 
preme Court,  the  items  of  the  award  were  treat- 
ed as  separate  matters,  some  of  which,  it  was 
said,  might  be  disallowed  without  affecting  the 
rest. — £2x  parte  Republic  of  Colombia,  25  S.  Ct 
107,  195  U.  S.  604,  49  L.  Ed.  338. 

^=»1207.  Rendition  and  entry  of  jnds- 
uient  or  order  as  direoted. 

See  8  Cent  Dig.  App.  it  B.  ||  4696-46M. 

On  appeal  by  a  railroad  company  from  the 
court  of  claims,  the  supreme  court  held  that  un- 
der the  land  grant  to  such  company,  providing 
that  its  road  should  be  a  public  highway  for  the 
use  of  the  government  of  the  United  States, 
free  from  all  toll  or  other  charge  for  the  trans- 
portation of  its  property  and  troops,  the  govern- 
ment was  entitled  only  to  the  free  use  of  the 
road,  and  that  compensation  must  be  made  for 


the  transportation,  and  the  case  was  remanded 
for  an  award  in  accordance. with  its  judgment. 
The  war  department  had  deemed  a  deduction  of 
one-third  from  the  ordinary  rates  to  be  the 
equivalent  of  any  toll  or  charge  for  such  use, 
and  the  services  were  rendered  on  that  basis. 
Held,  that  a  judgment  by  the  court  of  claims  in 
favor  of  the  company  for  the  amount  found  ac- 
cording to  the  ordinary  tariff  rates,  less  one- 
third,  complied  with  the  mandate  of  the  supreme 
court,  in  the  absence  of  evidence  showing  that 
thQ  reduction  was  not  a  fair  one.— United  States 
V.  Atchison,  T.  &  S.  F.  R.  Co.,  154  U.  S.  637. 
14  S.  Ct  1185,  24  L.  Ed.  757. 

Decrees  for  the  absolute  dismissal  of  suits 
by  the  federal  government  to  enjoin  railway 
carriers  from  interstate  transportation  of  com- 
modities with  which  they  are  associated  or  in 
which  they  have  an  interest  were  in  conformity 
with  the  mandate  of  the  federal  Supreme  Court, 
which  had  reversed  prior  decrees  of  dismissal 
founded-  upon  the  alleged  unconstitutionality  of 
the  statute  upon  which  the  suits  were  based* 
and  had  remanded  the  causes  for  further  pro- 
ceedings, where  leave  to  amend  was  not  asked* 
and  upon  the  facts  appearing  and  admitted  upon 
the  record,  no  violation  of  the  statute  was 
shown.— United  States  v.  Erie  R.  Co.,  31  S. 
Ct  392,  220  U.  S.  275,  55  L.  Ed.  464. 

An  appeal  by  defendants  from  a  refusal  to 
modify  final  decree  entered  under  mandate  from 
the  federal  Supreme  Court  directing  a  decree 
for  reorganization  of  railroad  terminal  facilities 
violating  Anti-Trust  Act  July  2,  1890,  will  not 
be  dismissed  because  the  United  States  had  ap- 
pealed from  the  decree  before  petitions  for  mod- 
ification were  filed.— United  States  v.  Terminal 
R.  Ass'n  of  St  Louis,  35  S.  Ct  408,  236  U.  S. 
194,  59  L.  Ed.  535. 

^s»1208.  Making  or  oompelllns  restitn* 
tion. 

See  S  Cent  Dig.  App.  *  B.  K  4701-4709. 

The  reversal  by  the  supreme  court  of  a  judg- 
ment of  the  circuit  court  for  want  of  jurisdic- 
tion in  the  latter  court  because  the  diverse  cit- 
izenship of  the  parties  is  not  shown  does  not 
deprive  that  court  of  the  right  to  retain  the 
cause  for  the  purpose  of  making  restitution  to 
appellants  of  the  amount  collected  on  the  judg- 
ment pending  the  appeal,  though  the  mandate  of 
reversal  fails  to  provide  for  such  restitution. — 
Northwestern  Fuel  Co.  v.  Brock,  139  U.  S.  216, 
11  S.  Ct.  523,  35  L.  Ed.  151. 

^=91209.   New  tHaL 

See  8  Cent  Dig.  App.  ft  B.  {§  4070.  4710-471t. 

^=»1212.  — —  Seope  of  iasnes. 

See  8  Cent  Dig.  App.  ft  B.  I  4718. 

Where  a  defendant  has  been  decreed  to  pay 
the  complainant  the  amount  due  on  certain 
judgments  against  third  persons,  which  judg- 
ments are  also  binding  on  the  defendant,  and 
the  case  is  remanded  merely  for  the  purpose  of 
ascertaining  the  amounts  that  have  been  paid 
on  account  of  such  judgments,  the  judgments 
are  not  thereby  opened  for  examination  as  to 
errors  or  irregularities.  Judgment  43  F.  215, 
modified.— City  of  New  Orleans  v.  Whitney,  138 
U.  S.  595,  11  S.  Ct.  428,  34  L.  Ed.  1102.  mod- 
ifying  decree  Whitney  v.  City  of  New  Orleans, 
43  F.  215. 

Where  the  mandate  directed  the  circuit 
court  to  ascertain  whether  structures  complain- 
ed of  extended  beyond  practicable  navigability, 
having  reference  to  the  manner  in  which  com- 
merce is  conducted  on  the  lake,  such  court,  to 
which  the  cause  is  remanded  for  further  in- 
vestigation of  the  facts  on  which  such  question 
depends,  is  not  confined  to  the  consideration  of 
the  size  and  capacity  of  vessels  habitually  em- 
ployed on  the  lake  at  the  commencement  of  the 
litigation,  or  at  the  date  of  its  original  decree. 
Decree  91  F.  956,  34  C.  C.  A.  13^  affirmed.— 
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People  of  State  of  Illinois  ▼.  lUinois  Cent.  B. 
Co.,  22  S.  Ct.  300, 184  U.  S.  77.  46  L.  Ed.  440. 

4=»1816.  Failure    to    obey    mandate    or 
follow  deelsion  of   appellate 
court. 
See  S  Cent  Dig.  App.  ft  E.  §  4700. 

A  motion  to  cause  a  judgment  of  a  state 
court  to  be  reversed  in  accordance  with  a  man- 
date of  the  supreme  court  will  be  denied,  it  not 
appearing  that  an  spplication  bad  been  made 
to  the  highest  court  of  the  state  to  carry  the 
mandate  into  effect—In  re  Boyall,  125  U.  S. 
696,  8  S.  Ct.  1302,  31  L.  Ed.  856. 

Where  a  case  is  sent  to  the  lower  court  by 
mandate  from  the  United  States  supreme  court, 
and  the  court  does  not  proce;»d  to  execute  t^e 
mandate,  or  disobeys  and  mistakes  its  meaning, 
the  party  aggrieved  may,  by  motion  for  a  man- 
damus, at  any  time  bring  the  errors  or  omis- 
sions of  the  lower  court  before  the  supreme  court 
for  correction.~In  re  Sanford  Fork  &  Tool  C3o., 
160  U.  S.  247,  16  S.  Ct.  291,  40  L.  Ed.  414. 

(G)  JUBISDICTION   AND   PBOCBEDINGS 

OP  APPELLATE  COUBT  AFTBB 

BEMAND. 

^s»1218«   Beeall  or  return  of  oause  from 
loiver  ooiirt. 
See  3  Cent.  Dig.  App.  ft  B.  |  4719. 

In  entitling  a  cause  on  taking  an  appeal  the 
name  of  one  part^  was  stated  incorrectly,  and 
differently  from  the  title  in  the  court  appealed 
from;  and  under  such  incorrect  title  the  ap- 
peal proceeded  to  judgment,  and  a  mandate  to 
the  court  below  was  issued.  Held,  that  such 
mandate  might  be  recalled,  and  a  new  mandate 
teoed,  describing  the  cause  by  its  title  in  the 
court  below.— Killian  v.  Ebbinghaus,  111  U.  S. 
788.  4  8.  Ct.  608,  28  L.  Ed.  503. 

^=>1220.   Allowaaoe   of   further   appeal. 

See  8  Cent  Dig.  App.  ft  B.  4721. 

A  drcoit  court  of  appeals  reversed  a  de- 
cree of  a  circuit  court,  with  specific  directions 
as  to  the  decree  to  be  entered.  The  mandate 
went  down,  and  a  decree  was  entered  in  ac- 
cordance therewith,  before  an  appeal  was  tak- 
en from  the  decree  of  the  circuit  court  of  ap- 
peals. From  the  decree  so  entered  in  the  cir- 
cuit court  an  apptel  was  again  taken,  which 
was  dhnniBBed,  and  appeals  taken  in  both  cases 
to  the  supreme  court  Held,  that  the  right  of 
appeal  from  the  first  decree  of  the  circuit  court 
of  appeals  was  not  cut  off  by  its  promptness 
in  sending  down  the  mandate,  and  that  any  dif- 
ficulty in  dealing  with  the  cause  in  the  circuit 
court  was  obviated  by  the  second  appeal,  which 
brought  before  the  supreme  court  the  record  of 
the  subsequent  proceedings.  Decrees,  Merrill  v. 
First  Nat.  Bank  (1896)  75  F.  148,  21  C.  C.  A. 
282,  and  Same  v.  National  Bank  of  Jackson- 
TiUe  (1896)  78  F.  208,  24  C.  G.  A.  63,  affirmed. 
—Merrill  ▼.  National  Bank  ot  Jacksonville,  19 
S.  (7t  900,  173  U.  S.  131,  43  L.  Ed.  640. 

€=»12S2.   Amendment    or    oorreotion    of 
mandate  or  remittitur. 

See  S  Gent  Dig.  App.  ft  B.  }  4723. 

A  mandate,  ordering  remand  of  cause  with 
directiona  to  enter  a  decree  canceling  every  per- 
centage coal  contract  referred  to  in  the  plead- 
ings, modified  so  as  to  exclude  from  cancellation 
the  contracts  described  in  the  petition  praying 
for  such  modification.— United  States  v.  Read- 
ing Co.,  38  S.  Ot  609,  228  U.  S.  158,  57  L.  Ed. 
779,  modifying  mandate  33  S.  Gt.  90,  226  U.  S. 
324,  57  Lu  Ed.  243. 


TVTTL  LIABILITIES  ON  BONDS  ANB 
ITNDBBTAKINOS. 

See  Election  of  Remedies,  ^ss»3. 

Accord  and  satisfaction  of  judgment  as  defense, 

see  Accord  and  Satisfaction,  ^=»4. 
Jurisdiction,    federal   courts,   see  Courts,    9=s» 

284. 
Reimbursement  of  sureties  bv  principals,   see 

Principal  and  Surety,  ^=s>185. 

9=»1228.  Aeemal  or  release  of  liability 
by  breaob  or  fulflllaient  of 
oonditions. 

See  3  Cent  Dig.  App.  ft  fi.  {§  4748-4767. 


— —  Affirmance  or   reversal  of 
Judcnient  or  order. 

See  3  Cent  Dig.  App.  ft  B.  §{  4763-4757. 

Under  Prince's  Laws  N.  M.  c.  45,  i  5 
(Comp.  St  N.  M.  S  2206),  providing  tbat  the 
judgment  of  the  appellate  court,  if  against  ap- 
pellant, shall  be  rendered  against  him  and  his 
sureties  on  his  appeal  bond,  a  judgment  of  the 
supreme  court  affirming  that  of  the  district 
court  as  to  the  principal  sum  due,  and  also  as 
to  part  of  the  interest,  plaintiffs  remitting  the 
excess,  may  be  tendered  against  appellant's 
sureties  as  well  as  himself.— Hopkins  y.  Orr, 
124  U.  S.  610,  8  S.  Ct  590,  31  L.  Ed.  523. 

A  party  who,  on  appeal  from  a  decree  for 
the  recovery  of  possession  of  real  property 
unless  the  balance  of  the  purchase  price  should 
be  paid  before  January  1,  1899,  secures  an  ex- 
tension of  the  time  for  such  payment  until  No- 
vember 1,  1899,  has  so  prosecuted  his  appeal 
to  effect,  within  the  meaning  of  a  supersedeas 
bond  to  secure  the  adverse  party  from  loss  in 
the  use  and  i)ossession  of  the  premises,  as  to 
preclude  any  recovery  on  such  bond  for  the 
use  and  occupation  of  the  property  between 
those  dates.  Judgment  (1905)  138  F.  22,  70  C. 
C.  A.  452.  affirmed.— Crane  v.  Buckley,  27  S. 
Ct.  56,  203  U.  S.  441,  51  L.  Ed.  260. 

<8=s»1234.  Extent  of  IlabiUty. 

See  3  Cent.  Dig.  App.  ft  B.  {{  4761-4777. 

Under  Rev.  St.  §  1000,  regulating  appeals, 
and  requiring  a  bond  conditioned  **that  thto 
plaintiff  in  error  or  the  appellant  shall  prose- 
cute his  writ  or  appeal  to  effect,  and,  if  he  fail 
to  make  his  plea  good,  shall  answer  all  dam- 
ages and  costs,"  a  supersedeas  bond  on  appeal 
from  a  decree  foreclosing  a  mortgage  will  not 
operate  as  security  for  the  amount  of  the  decree, 
or  interest  pending  appeal,  or  the  balance  after 
applying  the  proceeds  of  the  mortgage  sale,  or 
damages  for  the  detention  of  the  property  pend- 
ing appeal,  but  only  for  costs,  and  against 
waste,  and  nonpayment  of  taxes,  and  loss  by 
fire,  if  not  properly  insured.  The  addition  to  the 
statutory  condition  of  a  provision  that  the  ap- 
pellants shall  "pay  for  the  use  and  detention  of 
the  property  covered  by  the  mortgage,  during  the 
pendency  of  the  appeal,*'  will  not  vary  or  extend 
Its  legal  effect. — Omaha  Hotel  Co.  v.  Kountze, 
107  U.  S.  378,  2  S.  Ct.  911,  27  L.  Ed.  609. 

The  obligee  in  a  bond  which  supersedes  an 
order  of  a  circuit  court  of  the  United  States 
confirming  a  sale  on  foreclosure  of  real  proper- 
ty in  Nebraska  and  directing  the  immediate  ex- 
ecution of  a  deed  and  delivery  and  possession 
thereof  to  the  purchaser  is  entitled,  on  affirm- 
ance of  the  order  and  execution  of  the  deed,  to 
recover  on  such  bond  the  rents  and  profits 
which  accrued  and  were  collected  by  the  judg- 
ment debtor  after  the  confirmation  of  the  sale. 
— Woodworth  v.  Northwestern  Mut  Life  Ins. 
Co.,  22  S.  Ct  676, 185  U.  S.  354,  46  L.  Ed.  945. 
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APPEARANCE. 

Scope-Note. 

[INCLUPES  acts  or  proceedings  by  wblch  parties  to  civil  actions  In  general  place 
themselves  before  tbe  court,  personally  or  by  representation;  nature,  requisites,  and 
validity  of  entry  or  notice  of  appearance,  and  filing  and  service  thereof;  withdrawal  of 
or  setting  aside  appearance;  what  constitutes  general  or  special  appearance,  and  opera- 
tion and  effect  thereof  as  a  submission  to  the  Jurisdiction  and  waiver  of  objections  there- 
to, or  of  objections  to  defects.  Irregularities,  etc..  In  process  or  service  thereof;  and  ef- 
fect of  failure  to  appear. 

[For  related  matters  under  other  topics,  see  cross -references  after  analysis-] 


Analysis, 

^=>7.  Proceedings  constituting  appearance. 

9.  General  or  special  appearance. 

10. General  appearance  after  special  appearance. 

11.  Operation  and  effect  in  general. 

12. Relation  of  party  to  cause  in  generaL 

16.  Jurisdiction?  acquired. 

19.  Of  the  person. 

20.  Waiver  of  process  or  notice. 

21.  Waiver  of  objections. 

22.  In  general. 

23.  Venue  or  change  of  venue. 

24.  Defects  in  process  or  service. 

Cross-References, 


In  federal  court  after  removal  of  cause  from 
state  court,  see  Removal  of  Causes,  ^s»106. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, <S=»434,  435. 

Practice  peculiar  to  federal  courts,  see  Courts, 
^s»345. 


Ratification  of  appearance  by  attorney,  see  At- 
torney and  Client,  ^=»103. 

Record  for  purpose  of  review,  see  Appeal  and 
Error,  ®=>517. 

Rules  of  federal  circuit  courts,  see  Courts, 
413. 


^»7.  Proceedings    ooniititiitinB    appear- 
ance. 

See  8  Cent.  Dig.  Appear.  SS  23-54;    19  Cent.  Dig. 
Equity,  S  S06. 


— —  General  or  special  appearanoe. 

See  8  Cent  Dig.   Appear.  fi{  42-52. 

A  defendant  in  a  suit  in  a  state  court 
does  not,  by  a  special  appearance  for  the 
sole  purpose  of  removing  the  cause  to  a 
federal  circuit  court,  before  service  of  sum- 
mons, submit  himself  to  the  jurisdiction  of 
the  state  court,  nor,  upon  removal  to  the 
federal  court,  deprive  himself  of  the  right 
to  object  to  the  manner  of  service  upon  hira 
in  that  court.  Judgment,  Wells  v.  Clark  (C. 
C.  1905)  136  F.  462,  modified.— Clark  v.  Wells, 
27  S.  Ct  43,  203  U.  S.  164,  51  L.  Ed.  138. 

The  exercise  of  the  right  of  removing  a 
cause  from  a  state  to  a  federal  circuit  court 
before  service  of  summons  by  a  defendant 
who  appeared  specially  for  that  sole  purpose 
does  not  amount  to  a  general  appearance. 
—Id. 

An  appearance  to  raise  the  question  of  ju- 
risdiction and  remove  the  case  to  a  federal  court 
does  not  amount  to  a  general  appearance. — 
Commercial  Mut.  Accident  Co.  v.  Davis,  29 
S.  Ct.  445,  213  U.  S.  245,  53  L.  Ed.  782. 

A  nonresident  defendant  over  whom  per- 
sonal jurisdiction  has  not  been  obtained  may 
appear  specially  in  a  suit  in  a  federal  Cir- 
cuit Court  for  the  sole  purpose  of  moving  to 


quash  the  service  of  writs  of  attachment  and 
garnishment  upon  its  property  in  the  dis- 
trict, on  the  ground  that  such  property  was 
not  subject  to  attachment  or  garnishment. — 
Davis  V.  Cleveland,  C^  C.  &  St  L.  Ry.  Co., 
30  S.  Ct.  463,  217  U.  ^.  157,  54  L.  Ed.  708^27 
L.  R.  A.  (N.  S.)  823,  18  Ann.  Cas.  907. 

^s=>10.  — -  General      appearanoe      after 
special  appearance. 

See  8  Cent.  Dig.  Appear.  S9  53.  54. 

The  provisions  of  the  Texas  statute  that  a 
special  appearance  for  the  purpose  of  objecting 
to  the  service  of  process  constitutes  a  general 
appearance  at  the  next  term  of  the  court,  do 
not  control  a  United  States  circuit  court  sitting 
in  that  state.— Mexican  Cent.  R.  Co.  v.  Pinkney, 
149  U.  S.  194,  13  S.  Ct.  859,  37  L.  Ed.  699: 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Gonzales,  151 
U.  S.  496,  14  S.  Ct  401,  38  L.  Ed.  248. 

The  benefit  of  the  qualified  appearance 
by  defendants  at  the  time  of  filing  pleas  to  the 
jurisdiction  is  not  waived  by  arguing  the  merits 
of  the  case  as  disclosed  by  the  bill  on  the 
hearing  as  to  the  sufficiency  of  such  pleas,  where 
there  was  no  motion  for  the  dismissal  of  the 
bill  for  want  of  equity,  and  the  discussion  of 
the  merits  was  permitted  or  invited  by  the 
court  in  order  that  it  might  be  informed  on 
that  question  if  it  concluded  to  consider  the 
merits  along  with  the  question  of  the  sufficiency 
of  the  pleas.— Citizens*  Savings  &  Trust  Co., 
v.  Illinois  Cent.  R.  Co.,  27  S.  Ct.  425,  205  U. 
S.  46,  51  U  Ed.  703. 
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APPMANCES 


€=»24 


^=»11.  Operation  and  elfeet  in  i^eneTal,  \  hot  only  on  the  ground  that  the  court  had  no 


See  3  Cent.  Dig.  Appear.  fiS  66-fi9 ;    17  Cent.  Dig. 
Divorce.  99  266,  267;  19  Cent.  Dig.  Equity,  5  306. 

^=»12.  — —  Relation  of  party  to  oaneo  in 

generaL 

See  3   Cent   Dig.  Appear.   99  66-64,    66;    17   Cent. 
Dig.  DlYorce.  99  266,  267. 

The  husband  of  a  defendant,  who  has  not 
been  made  a  party  to  a  foreclosure  suit,  but 
who  joins  his  wife  in  an  answer,  will  be  bound 
by  the  decree.— Anderson  v.  Watts,  138  U.  S. 
694. 11  S.  Ct.  449,  34  L.  Ed.  1078. 

^=>16.  Jnrisdletion  acquired. 

See  8  Cent.   Dig.  Appear.  99  70-90;  17  Cent  Dig. 
Divorce,  99  266,  267. 


^—  Of  the  person. 

See  3  Cent  Dig.  Appear.   99  79-82.  84-90;  17  Cent 
Dig.  Divorce.  99  266,  267. 

Since  the  provision  of  the  Texas  statutes 
that  a  special  appearance  for  the  purpose  of 
objecting  to  the  service  of  process  oecomes  a 
j^eneral  appearance  to  the  next  term  of  the 
court,  does  not  apply  to  the  United  States  cir- 
cuit court  sitting  in  that  state,  whose  jurisdic- 
tion is  defined  by  acts  of  congress,  a  party  sued 
therein,  who  appears  speciall^r  to  object  to  the 
jurisdiction,  and,  when  his  objection  is  overrul- 
ed, pleads  to  the  merits,  does  not  thereby  sub- 
mit himself  to  the  jurisdiction  of  the  court,  or 
waive  his  right  to  a  review  of  its  action  there- 


jurisdiction,  but  also  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  waives  the  provision 
that  no  civil  suit  shall  be  brought  by  original 
process  in  any  other  district  than  that  whereof 
he  is  an  inhabitant. — St.  Louis  &  S.  F.  Ry.  Co. 
V.  McBride,  141  U.  S.  127,  11  S.  Ct.  982,  36 
L.  Ed.  659. 

A  general  appearance  by  defendant  in  a 
suit  in  a  United  States  court  waives  objections 
to  jurisdiction  founded  on  his  residence  in  an- 
other district.— Texas  &  P.  Ry.  Co.  v.  Cox,  145 
U.  S.  593,  12  S.  Ct.  905,  36  L,  Ed.  829. 

A  special  appearance  by  defendant  for  the 
purpose  of  objecting  to  the  jurisdiction  of  the 
circuit  court  on  account  of  nonresidence  in  the 
district  in  which  suit  was  brought  is  no  waiver 
of  objection  to  the  jurisdiction  of  the  court  on 
that  ground.— Ex  parte  Shaw,  145  U.  S.  444,  12 
S.  Ct.  935,  36  L.  Ed.  768. 

Rev.  St  Tex.  1879,  arts.  1241-1244,  pro- 
viding that  any  appearance  in  behalf  of  de- 
fendant, though  in  terms  limited  to  the  purpose 
of  objecting  to  the  jurisdiction,  shall  constitute 
a  waiver  of  objection  to  the  jurisdiction  on 
the  ground  of  nonresidence,  are  not  rendered  ap- 

Slicable  to  the  federal  courts  by  Rev.  St.  U. 
.  §  914,  which  requires  the  forms  of  procedure 
to  conform  "as  nearly  as  may  be"  to  the  state 
practice,  and  such  an  appearance  in  a  federal 


upon.-Mexican  Cent.  R.  Co.  v.  Pinkney,  149   court  constitutes  no  waiver  of  the  jurisdiction^ 
U.    S.   194,    13    S.   Ct.   859,   37  L.   Ed.   699;    question.— Southern    Pac.  _Co.   v.  Denton.    146 


Galveston,  H.  &  S.  A.  R.  Co.  v.  Gonzales,  151 
U.  S.  496,  14  S.  Ct.  401,  38  L.  Ed.  248. 

A  nonresident  defendant  not  served  in  at 


U.  S.  202.  13  S.  Ct.  44,  36  L.  Ed.  942. 

An  objection  that  the  suit  is  brought  in  the 
wrong  district  comes  too  late  after  the  filing  of 


tachment  does  not  submit   to  the  jurisdiction  •  ?  P^a  ig  ^*^~7f  a*®/5  oW?^oo^?*  ^  launders, 
of  the  court  by  personally  appearing  for  the  .  ^^^  ^-  ^-  -^"^'  1"*  ^-  ^^-  ^^*»  ^^  ^-  ^"-  '^• 
purpose  of  objecting  to  the  jurisdiction,  because  ;  ^=»24.  _  Defects  in  process  op  serriee. 
the  property  was  not  subject  to  the  attachment 
or  garnishment. — Big  Vein   Coal  Co.   of  West 
Virginia  v.  Read,  33  S.  Ct.  694,  229  U.  S.  31, 
57  L.  Ed.  1053. 

^»20.  Waiver  of  process  or  notice. 

See  3  Cent  Dig.  Appear.   99  91-102;    1  Cent.  Dig. 
Abate.  *  R.  9  4^ 


Appearance  and  pleading  to  the  merits 
waive  the  absence  of  process  and  service  there- 
of.—Henderson  V.  Carbondale  Coal  &  Coke  Coi. 
140  U.  S.  25,  11  S.  Ct  691,  35  L.  Ed.  332. 

€=»21.  Waiver  of  objections. 

See  S  Cent.  Dig.  Appear.. 99  108-163;    80  Cent  Dig. 
Judgm.  99  688.  748.  * 

^=>22.  — —  In  general. 

See  8  Cent  Dig.  Appear.  99  108-110. 

A  nonresident  partner  having  challenged  a 
judgment  against  the  firm  on  the  merits,  and  the 


See  3  Cent.  Dig.  Appear.  99  118-143;  17  Cent.  Dig. 
Divorce.  99  267,  353 ;  17  Cent.  Dig.  Equity,  9  306 ;  30 
Cent.  Dig.  Judgm.  9  688. 

A  defect  in  a  subpoena,  in  the  description  of 
the  representative  capacity  of  a  defendant,  is 
cured  by  his  appearance  without  objection. — 
Johnson  v.  Waters,  111  U.  S.  640,  4  S.  Ct  619, 
28  li.  Ed.  547. 

Where  service  was  obtained  by  a  fraudulent 
device,  defendant,  by  appearing,  demurring,  an- 
swering, and  petitioning  to  remove  the  cause  to 
the  federal  court  and  participating  in  the  trial 
there,  waived  all  question  of  the  service  of  pro- 
cess, and  cannot  attack  the  jurisdiction  of  the 
court  on  that  ground  by  motion  for  nonsuit, 
motion  to  dismiss,  or  request  for  an  instruction. 
— Rtzgerald  &  Mallory  Const  Co.  v.  Fitzgerald, 
137  U.  S.  98,  11  S.  Ct  36,  34  L.  Ed.  608. 

Irregularity  in  the  service  of  the  summons  is 


decision  having  been  against  him,  which  was  af- 1  not  waived  by  special  appearance,  after  removal 


firmed  by  the  state  supreme  court,  there  is  color 
for  a  motion  to  dismiss  his  writ  of  error  on  the 
ground  that  there  is  no  federal  question  prop- 
erly presented,  as  by  such  an  appearance  the 
nonresident  partner  is  precluded  from  question- 
ing the  judgment  on  constitutional  grounds. — 
Sung  V.  Thornton,  132  U.  S.  524,  10  S.  Ct  163, 
33  L.  Ed.  447. 

d=>23.  — —  Venue  or  clianse  of  venne. 

See  3  Cent  Dig.  Appear.  98  Ul-117. 

The  exemption  of  national  banks  from  suits 
in  state  courts  elsewhere  than  in  the  county  or 
city  where  the  bank  is  located  is  waived  where 
the  bank  appears  and  defends  the  action  with- 
out claiming  the  immunity.— First  Nat.  Bank  v. 
Morgan,  132  U.  S.  141,  10  S.  Ct  37,  33  L.  Ed. 
282. 

Where  circuit  courts  have  jurisdiction  of  a 
controversy  by  reason  of  the  amount  involved 
and  the  diverse  citizenship  of  the  parties,  de- 
fendant by  aemurring  on  its  first  appearance,'     236. 


of  the  cause,  for  an  order  setting  aside  the  sum- 
mons and  service  thereof.— Goldey  v.  Morning 
News  of  New  Haven,  156  U.  S.  518,  15  S.  Ct. 
559,  39  L.  Ed.  517,  affirming  judgment  Golden 
V.  Same.  42  F.  112. 

Caveators  who  appear  and  go  to  trial  in  a 
proceeding  to  probate  a  will,  without  seeking 
further  time  for  the  purpose  of  securing  addi- 
tional testimony  or  preparing  for  the  hearing 
cannot  claim  to  have  been,  prejudiced  by  a  de- 
fect in  a  notice  of  publication.  Judgment  17 
App.  D.  C.  128,  affirmed.— Leach  v.  Burr,  23  S. 
Ct  393,  188  U.  S.  510,  47  L.  Ed.  567. 

APPLIANCES. 

Application  of  Safety  Appliance  Act  in  territory 
acquired   by   United   .States,   see   Territories, 


Defective  and  dangerous  appliances,  see  Master 
and  Servant  «=>101-129,  207-210,  228,  233- 
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APPLIANCES 
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For  tramportation  of  paaBengors,  suffidency  and 
safety,    see    Carriers,    9=s>288~291. 

Safety  Appliance  Act,  regulation  of  railroads  in 
general,  see  Bailroads,  ^=3»229. 

Safety  appliances  on  cars  used  in  interstate  oom- 
merce,  see  Commerce,  <is»27. 


See  Motions. 


APPLICATION. 


APPOINTMENT. 


Agents,  officers,  receivers,  etc.,  see  Principal  and 
Agent,  <8=s»7-10;  Corporations,  ^=^283-292; 
Receivers,  ^s»S2^2,  and  titles  relating  to 
particular  officers,  agents  and  other  persons. 

APPORTIONMENT. 

Costs,  see  Costs,  «=»59,  60,  241. 

Damages,  see  Collision,  ^=»144-146. 

Excise  taxes  among  states,  see  Internal  Revenue, 


Expenses  and  benefits,  public  improvements,  see 
Municipal  Corporations,   ^=:»464-466. 

Prize  money,  see  War,  ^s»2S, 

Representatives  to  Congress,  see  United  States, 
^=>10. 

APPRAISAL 

See- 
Insurance,  ^=»578. 


APPRAISERS. 

See- 
Customs  Duties,  ^=:>59. 
Eminent  Domain,  «b»225-239. 

APPRENTICES. 

[No  paragrapliB  or  referenoes  in  this  Digest   Bat 
see  S  Cent.  Dig.  Apprent.] 

APPROPRIATION. 

See- 
Eminent  Domain. 
United  States,  ^3a»85. 
Waters  and  Water  Courses,  ^s»8,  128-190. 

APPROVAL 

Account  of  marshals,  see  United  States  Mar- 
shals, ^=»25. 

Bond  or  undertaking,  see  Appeal  and  Error,  ^3» 
386. 

Sentence   of  court  martial   by   President,   see 
Army  and  Navy,  ^s»48,  49. 

Verdict  or  findings,  see  Appeal  and  Error, 
1006, 1022. 

Work  done  under  contract,  see- 
Contracts,  <8=»283-287. 
United  States,  «=s>70. 

APPURTENANCES. 

See  Easements. 


ARBITRATION   AND   AWARD. 

Scope-Note. 

[INCLUDES  submiBBion  of  controversleB,  by  agreement  of  the  parties  thereto,  to 
persons  chosen  by  themselvefl,  for  determination;  rigbfts,  powers,  duties,  and  proceedings 
of  arbitrators  so  chosen,  umpires,  etc.;  requisites,  validity,  operation,  and  effect  of  mi<A 
submission  and  the  award  thereon;  pleading  arbitration  and  award  as  a  defense;  and 
enforcing  or  setting  aside  award. 

[For  related  matters  under  other  topics,  ses  cross -referenoss  after  analysis*] 


Analysis. 
I.  Submission. 

«=»1.  Nature  of  proceeding. 

5.  Agreements  to  arbitrate. 

9.  Condition  precedent  to  action. 

17.  Construction  and  operation. 

20.  Scope  of  submission. 

24.  Failure  to  arbitrate. 

II.  Arbitrators  and  Proceedings. 

«=s>85.  Concurrence  of  arbitrators  in  proceedings  and  decision* 

IIL  Award. 

^=»  64.  Fraud,  partiality,  or  misconduct 

Cross-References. 


Adjustment  of  loss  under  insurance  policy,  see 
Insurance,   ^=:»578. 

Approval  or  certificate  of  architects,  arbitrators, 
or  others  of  performance  of  contract,  see  Con- 
tracts, <g=>2S3-287. 

International     arbitration,     see     International 


Pendency  of  arbitration  as  affecting  limitatioii 
of  actions,  see  Limitation  of  Actions,  ^3»10N3, 

Power  of  commissioners  of  District  of  Oolum* 
bia  to  arbitrate,  see  District  of  Colombia, 
^=^9,  35. 
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ABBITRATION  AND  AWARD,  I-III 


I.  amiMUiaioH* 

^s»l.  Natitre  of  prooeodlas* 

See  4  Cent  Die.  Arb.  *  Aw.  ||  1-6. 

An  agreement  for  a  common-law  submis- 
sion to  arbitrate  is  a  contract  in  the  meaning 
of  the  acts  restricting  the  m)wer  of  the  commis- 
sioners of  the  District  of  Columbia  to  bind  the 
District,  by  contract,  to  the  payment  of  mon- 
ey.—District  of  Cohimbia  v.  Bailey,  18  S.  Ct 
868.  171  U.  S.  161,  43  L.  Ed.  118.  reversihg 
judgment  Bailey  y.  District  of  Ookunbia,  9 
App.  D.  C.  360. 

^=»5.  Agveemeats  ta  arUtrate. 

See  4  Gent.  Dig.  Arb.  4k  Aw.  i|  27*SL 


—  Condition  preoedent  to  aotion« 

See  4  Cent  Dig.  Arb.  4k  Aw.  4  30. 

An  agreement  between  the  owner  of  a 
sunken  vessel  and  a  salvor  at  the  time  of  the 
service,  to  submit  the  amount  to  be  paid  for 
salvage  service  to  arbitration  in  case  they 
could  not  agree,  does  not  affect  an  action  for 
salvage. — Potomac  Steamboat  Co.  v.  Baker 
Salvage  Co..  123  U.  S.  40,  8  S.  Ct  33,  81  L. 
Ed.  75. 

Where  an  agreement  inserted  in  a  contract 
that  the  parties  will  refer  anv  dispute  arising 
thereunder  to  arbitration  stipulates  that  the  ar- 
bitration is  to  be  a  condition  precedent  to  the 
right  to  sue  upon  the  contract,  or  this  may  be 
inferred  upon  construction,  no  suit  can  be  main- 
tained unless  the  plaintiff  has  made  all  reason- 
able effort  to  comply  with  the  condition. — Ham- 
ilton T.  Liverpool,  London  &  Globe  Ins.  Co., 
136  U.  S.  242,  10  S.  Ct  945.  34  L.  Ed.  419. 

Where  a  contract  for  the  payment  of  mon- 
ey provides  for  its  submission  to  arbitrators, 
whose  award  shall  be  final  as  to  amount,  but 
shall  not  determine  the  question  of  liability, 
and  further  provides  that  no  action  upon  the 
contract  can  be  maintained  until  after  such 
award,  a  compliance  with  the  provision  is  a 
condition  precedent  to  a  right  of  action.  But 
when  no  such  condition  is  expressed  in  the  con- 
tract, nor  is  to  be  implied  from  its  terms,  the 
agreement  for  submission  is  collateral  and  in- 
dependent, and  a  breach  of  the  agreement  does 
not  bar  an  action  on  the  principal  contract — 
Hamilton  v.  Home  Ins.  Co.,  137  U.  S.  370,  11 
sTCt.  133,  34  L.  Ed.  708. 

^»17«   Conatraotion  and  operation. 
See  4  Cent  Dig.  Arb.  4k  Aw.  fiS  77-104. 


bitration  the  question  of  the  amount  of  the 
indemnity  to  m  paid  by  such  republic  to  the 
assignee  of  the  concession  in  exchange  for  the 
latter's  surrender  of  the  concession  and  rail- 
road, for  the  works  and  labors  ("las  obras  y 
trabajos")  executed  by  it,  and  expenditures  on 
works  and  labors  executed  by  it  in  the  con- 
struction of  the  railroad,  are  not  properly  al- 
lowed as  elements  of  such  indemnity. — Id. 

^=»24.  Failure  to  arbitrate. 

See  4  Cent  Dig.  Arb.  ft  Aw.  {{  109-U4. 

A  board  of  levee  commissioners  madie  a 
settlement  with  contractors  employed  by  the 
board,  under  which  the  board  paid  a  certain 
amount,  taking  a  receipt  in  full  of  all  demands. 
Subsequently,  on  complaint  by  the  contractors, 
an  agreement  was  entered  into  stipulating  that 
the  work,  should  be  remeasured,  and  all  differ- 
ences submitted  to  arbitration.  The  arbitration 
failed,  through  the  refusal  of  the  artibrators  to 
consider  certain  evidence.  Held  that,  upon  such 
failure,  the  settlement  and  receipt  bound  the 
contractors  as  an  accord  and  satisfaction.— 
Hemingway  v.  Stansell,  106  U.  S.  399,  1  S. 
Ct  473,  27  L.  Ed.  246. 


n.  ARBITRATORS  AHD  FROOEXD- 

uros. 


—  Seope  of  snb^saion. 

See  4  Cent  Dig.  Arb.  ft  Aw.  91  87-94. 

The  salaries  and  traveling  expenses  of  ex- 
ecutive officers  of  a  railway  construction  com- 
pany devoting  itself  solely  to  the  business  of 
building  a  railroad  in  the  Republic  of  Colombia, 
and  the  office  expenses  of  its  New  York  office, 
are  elements  of  the  indemnity  which  that  re- 
public agreed,  in  exchange  for  the  surrender  of 
the  concession  and  the  railroad,  to  pay  to  the 
assignee  of  such  concession  for  the  works  and 
labors  ("las 'obras  y  trabajos**)  executed  by  it, 
snd  its  expenditures  on  the  works  and  labors 
executed  by  it  in  the  construction  of  such  rail- 
road. I>ecree  113  F.  1020,  51  C.  C.  A.  604, 
reversed.— Republic  of  Colombia  v.  Cauca  Co., 
23  8.  Ct.  704.  190  U.  S.  524,  47  U  Ed.  1159. 

Cash  paid  by  a  railway  construction  com- 
pany for  the  purchase  of  a  railway  concession 
isranted  by  the  Republic  of  Colombia,  and  sums 
▼oted  by  that  company  to  its  officers  for  serv- 
ices in  securing  an  agreement  to  submit  to  ar- 


»•  Cononrrenoe    of    arliitratora 
proeeedlinss  and  deoision. 

See  4  Cent  Dig.  Arb.  ft  Aw.  §1  U4-190.  204. 


in 


An  award  signed  by  two  of  the  three  mem- 
bers of  a  commission  appointed  to  determine 
the  amount  of  the  indemnity  to  be  paid  by  the 
Republic  of  Colombia  to  the  assignee  of  a  rail- 
road concession  in  exchange  for  the  surrender 
of  the  concession  and  railroad  cannot  be  de- 
feated by  that  government  because  its  commis- 
sioner resigned  after  the  discussions  were  closed, 
where  the  commission  had  at  the  outset  re- 
solved, under  the  power  given  to  it  by  the  sub- 
mission agreement  to  determine  the  procedure 
to  be  followed,  that  a  majority  vote  should  gov- 
ern, especially  where  possession  of  the  railroad 
was  surrendered  to  the  government  pursuant  to 
the  terms  of  the  submission.  Decree  113  F. 
1020,  61  C.  C.  A.  004,  reversed.— Republic  of 
Colombia  v.  Cauca  Co.,  23  S.  Ct.  704,  190  U. 
S.  524,  47  L.  Ed.  1159. 


m.  AWARD. 

^ss»64*  Frandy  partiality,  or  miseondnet. 

See  4  Cent  Dig.  Arb.  ft  Aw.  9S  Sa-327. 

It  was  part  of  a  contract  for  fattening 
cattle  that  they  should  be  of  a  certain  aver- 
age condition,  to  be  ascertained  by .  an  arbitra- 
tor. It  was  urged  that  the  arbitrator  had  been 
misled;  and  was  partial  towards  the  plaintiffs, 
the  owners.  Held,  that  the  acts  of  the  arbi- 
trator could  not  be  questioned  unless  he  had 
been  deceived  l^  the  plaintiffs,  who  were  bound, 
if  they  knew  of  any  disease  affecting  the  cattle, 
to  disclose  it— Teal  v.  Bilby,  123  U,  S.  572, 
8  S.  Ct  239,  31  L.  Ed.  263. 

The  fact  that  one  of  the  arbitrators  be- 
tween a  railroad  and  its  contractors  had  been 
employed  by  the  chief  engineer  of  the  company 
when  the  contracts  were  made,  but  left  before 
they  were  performed,  and,  under  a  private  ar- 
rangement with  one  interested  in  the  contracts, 
had  received  a  share  of  the  profits,  not  being 
otherwise  interested,  is  not  sufficient  ground 
for  setting  aside  the  Judgment  rendered  on  the 
award.— Union  R.  Co.  v.  Dull,  124  U.  S.  173, 
8  S.  Ct  433,  31  L.  Ed.  417. 
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ARCHITECTS. 

Approval  or  certificate  of  architects,  arbitrators, 
or  others  of  performance  of  contract,  see  Con- 
tractSj  «=»283-287. 

Competitive  designs  for  public  buildings,  see 
United  States,  ^=>64. 


ARGUMENT  OF  COUNSEL 

See- 
Appeal  and  Error,  ^=:»824. 
Criminal  Law,  ^=»708-730. 
Trial,  «=»109-133. 

ARMOR  PLATE. 

Contracts,  see  United  States,  ^=»73. 


ARMY   AND    NAVY. 

Scope-Note, 

[INCLUDES  the  land  and  naval  forces  of  the  general  government,  militia  called  into 
Its  service,  and  volunteers,  as  well  as  the  regular  army  and  navy;  constitutional  and 
statutory  provisions  relating  thereto;  organization  and  discipline  thereof;  appointment, 
discbarge,  resignation,  and  dismissal  of  officers  of  the  army  or  navy,  and  their  rank,  rights, 
powers,  duties  and  liabilities;  enlistment,  conscription,  and  discharge  of  soldiers,  sailors, 
marines,  etc.,  their  pay  and  other  rights,  their  duties  and  liabilities,  and  aid  or  relief  to 
them  after  discharge,  and  to  their  families,  etc.;  relation  of  the  military  forces  to  the 
civil  authorities .  in  general ;  and  offenses  against  military  law  or  regulations  governing  the 
service,  and  courts  of  inguiry,  courts-martial,  and  other  courts  administering  such  laws  or 
regulations. 

[For  related  matters  under  other  topioe,  see  cross-references  after  analysis*] 

Analysis. 

5.  Persons  in  military  or  naval  service  in  general. 

6.  Officers. 

7. Appointment  and  promotion. 

8. Rank  and  grade. 

10.  Retirement. 

11.  Discharge  or  dismissal. 

12.  Reinstatement. 

13.  Pay  and  allowances. 

16.  Authority  and  duties. 

16.  Military  and  naval  academies  and  cadets. 

17.  Enlistment. 

18.  In  general. 

19. Minors. 

21.  Enlisted  men. 

23.  Pay  and  allowances. 

27.  Civilian  employes  and  contractors. 

36.  Offenses  by  persons  in  military  or  naval  service* 

36.  In  general. 

38. Desertion. 

42.  Courts-martial. 


Creation,  constitution,  and  organization. 

Jurisdiction. 

Former  punishment  for  same  offense. 

Proceedings  and  review. 

Sentence,  approval,  and  execution. 

Conclusiveness  of  sentence. 


Cross-References, 


43.  

44.  

46.  

47.  

48.  

49.  

62.  Soldiers'  homes. 


See— 
MiUtia. 
Pensions. 
War. 


Charges  for  transportation,  see  Carriers,  ^=»28. 
Discharge,   due   process  or  law,    see  Constitu- 
tional Law,  «=»318. 


Exclusive  legislative  power  of  Congress  over 
Norfolk  Navy  Yard,  see  United  States,  «=s>3. 

Military  law  as  due  process  of  law,  see  Con- 
stitutional Law,  ^=s>318. 

Treaties  relating  to  arrest  of  deserters  frooi 
navy,  see  Treaties,  ^s^S. 
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ARMY  AND  NAVY 


$=:>5.  Persona  in  militavy  ov  naTal  serr- 
loe  In  Koneral. 
See  4  Cent.  Dig.  Army  ft  N.  S  4. 

Paymaster's  clerks  are  not  **officers  of  the 
navy."— United  States  v.  Mouat,  124  U.  S. 
303.  8  S.  Ct.  505,  31  L.  Ed.  463,  reversing 
judgment  Mouat  v.  United   States,  22  Ct.  CI. 

^=>6.  Officers. 

S«e  4  Cent.  Dig.  Army  ft  N.  fiS  7-36. 

^=>7.  ^—  Appointment    and   proniotion. 

See  4  Cent  Dig.  Army  ft  N.  S9  7-9. 

Though,  under  navy  regulations  in  force  in 
1867  (section  264),  a  first  assistant  engineer, 
who  had  served  two  years  at  sea  on  a  naval 
steamer,  became  eligible  for  promotion  to  the 
grade  of  chief  engineer,  he  did  not  thereby  ac- 
quire a  right  to  be  examined  for  promotion,  ir- 
respective of  the  existence  of  a  vacancy  to 
which «he  could  be  promoted;  and  upon  his  sub- 
sequent promotion  he  acquired  no  right  to  the 
pay  for  the  higher  grade  from  the  time  he  be- 
came eligible,  under  Act  Cong.  July  16,  1862 
(12  Stat.  586»  c.  183),  providing  that  any  offi- 
cer of  the  navy,  subject  to  examination  for 
promotion,  who  snail  have  been  absent  on  dutv 
at  the  time  he  should  have  been  examined,  shall, 
if  found  qualified  at  a  subsequent  examination, 
be  entitled  to  the  increased  rate  of  pay  from 
the  time  he  would  have  received  it  had  be  been 
found  qualified  at  the  time  his  examination 
ftfaould  have  taken  place. — Hunt  v.  United 
States,  116  U.  S.  304,  6  S.  Ct.  406,  29  L.  Ed. 
674. 

Under  Const,  art.  2^  ^  2,  all  officers  must  be 
appointed  bv  the  president,  by  and  with  the 
consent  of  the  senate,  or  by  a  court  of  law,  or 
the  head  of  a  department,  and  as  there  is  no 
statute  authorizing  the  secretary  of  the  navy 
to  appoint  a  paymaster's  clerk,  nor  any  act 
requiring  his  approval  of  such  appointment, 
and  the  regulations  of  the  navy  not  requiring 
any  such  appointment  or  approval  for  the  hold- 
ing of  that  position,  the  apjpointment  did  not 
make  one  so  appointed  an  officer  of  the  United 
States.— United  States  v.  Mouat,  124  U.  S.  303, 
8  S.  Ct  505,  31  Ia  Ed.  463,  reversing  judgment 
Mouat  V.  United  SUtes.  22  Ct  CI.  293. 

The  terms  of  a  commission  cannot  change 
the  effect  of  the  appointment  of  an  officer  in  the 
navy,  as  defined  by  a  statute  authorizing  it 
Judgment  33  Ct.  CI.  355,  affirmed.— Quacken- 
bush  ▼.  United  States,  20  S.  Ct.  530,  177  U. 
S.  20,  44  L.  Ed.  664. 


—  Rank  and  srade. 
See  4  Cent  Dig.  Army  ft  N.  I  10. 

The  fact  that  mates  are  appointed  by  the 
secretary  of  the  navy  does  not  render  them 
warrant  officers. — United  States  v.  Fuller,  160 
V.  S.  598,  16  S.  Ct  386,  40  L.  Ed.  549. 


— —  Betirement. 

See  4  Gent  Dig.  Army  ft  N.  fi  12. 

Congress  may  retire  an  officer  from  active 
service  and  place  him  on  the  retired  list  upon 
a  rank  different  from  that*  which  attaches  to  his 
office  by  general  laws,  and  may  change  the  mere 
rank  of  an  officer  on  the  active  or  retired  list 
at  pleasure.  15  Ct.  CI.  151  affirmed. — Wood  v. 
United  States,  107  U.  S.  414,  2  S.  Ct  551,  27 
U  Ed.  542. 

After  a  retired  naval  offioer  has,  during  the 
remainder  of  his  life,  acquiesced  in  the  proceed- 
ings of  the  retiring  board,  it  does  not  lie  with 
his  administratrix  to  object  to  them  for  a  mere 
irregularity. — Brown  v.  United  States,  113  U. 
.S.  568,  5  S.  Ct  648,  28  U  Ed.  1079. 

Act  Cong.  Aug.  8.  1861,  provides  that, 
'Vbenever  any  officer  of  the  navy,  on  being  or* 


dered  to  perform  the  duties  appropriate  to  his 
commission,  shall  report  himself  unable  to  com- 
ply *with  such  order,  or  whenever,  in  the  judg- 
ment of  the  president  of  the  United  States,  an 
officer  of  the  navy  shidl  be  in  any  manner  in- 
capacitated from  performing  the  duties  of  his 
office,"  such  officer  may,  upon  certain  findings 
as  to  the  cause  of  the  incapacity,  be  placed  up- 
on the  list  of  retired  officers.  Heldy  that  such 
statute  would  be  held  to  apply  to  warrant  offi- 
cers as  well  as  to  commissioned  officers,  such 
construction  having  been  uniformly  given  to  it 
by  the  executive  department. — Id. 

^=»11.  _  Disoharge  or  dismissaL 

See  4  Cent  Dig.  Army  ft  N.  fi  13. 

Act  Cong.  July  13,  1866,  c.  176  (14  Stat 
92),  providing  that  no  officer  in  the  military  or 
naval  service  shall  in  time  of  peace  be  dismiss- 
ed from  service  except  upon  and  in  pursuance 
of  the  sentence  of  a  court-martial,  did  not  with- 
draw from  the  president  the  power,  with  the  ad- 
vice and  consent  of  the  senate,  to  supersede  an 
officer  by  the  appointment  of  some  one  in  his 
nlnce.— Keves  v.  United  States,  109  U.  S.  336, 
3  S.  Ct  202,  27  L.  Ed.  954 ;  MuUan  v.  United 
States,  140  U.  S.  240,  11  S.  Ct.  788,  35  L.  Ed. 
48»,  affirming  judgment  23  Ct.  CI.  34. 

An  unwarranted  dismissal  from  the  naval 
service  of  an  officer  by  the  secretary  of  the  navy 
is  ineffective.— United  States  v.  Perkins,  116  U. 
S.  483,  6  S.  Ct.  449,  29  L.  Ed.  700. 

Act  Cong.  July  15,  1870,  8  11  (16  Stat 
315),  provided  that,  on  the  recommendation  of 
a  board  therein  provided  for,  the  president 
should  muster  out  of  the  military  service  any 
officers  deemed  by  such  board  unfit,  for  certain 
reasons,  to  discharge  their  duties,  and  that  such 
officers  should  have  a  hearing  before  the  board 
to  show  cause  against  being  mustered  out.  Sec- 
tion 12  authorized  the  president  to  transfer 
officers  to  the  list  of  supernumeraries,  and  de- 
clared that,  "if  any  supernumerary  officers  shall 
remain  after  the  first  day  of  January  next, 
they  shall  be  honorably  mustered  out  of  the 
service."  Held  that,  by  the  commencement  of 
proceedings  against  an  officer  under  section  11,  > 
the  government  was  not  prevented  from  discon- 
tinuing them  without  an  adjudication  by  the 
board,  and  could  thereafter  muster  the  officer 
out  of  the  service,  under  section  12.— Street  v. 
United  States,  133  U.  S.  299.  10  S.  Ct  309,  33 
L.  Ed.  631. 

An  order  tTansferring  an  officer  to  the 
supernumerary  list,  and  mustering  him  out,  un- 
der section  12,  on.  January  2,  1871,  sufficiently 
complied  with  the 'act  in  point  of  time,  especial- 
ly as  January  1,  1871,  was  Sunday,  and  as  sec- 
tion 12  placed  na  limitation  on  the  time  within 
which  officers  might  be  transferred  to  the  super- 
numerary list— Id. 

The  validity  of  such  order  having  been  rec- 
ogni2ed  by  several  acts  of  congress,  the  ques- 
tion whether  it  was  in  technical  compliance 
with  the  act  cannot  be  considered.— Id. 

An  officer  in  the  naval  service  of  the  Unit- 
ed States,  appointed  for  a  definite  time,  or  dur- 
ing good  behavior,  has  no  vested  contract  right 
in  the  office  of  which  congress  cannot  deprive 
him ;  and  it  is  immaterial  t^at  Rev.  St.  S  1229, 
provides  that  no  officer  in*  the  naval  service 
shall  In  time  of  peace  be  dismissed  from  service 
except  in  pursuance  of  a  sentence  of  a  court- 
martial. — Crenshaw  v.  United  States,  134  U.  S. 
99,  10  S.  Ct.  431,  33  U  Ed.  825. 

Where  an  officer  is  appointed  by  the  presi- 
dent in  place  of  one  who  has  been  sentenced  by 
a  court-martial  to  dismissal  from  the  navy,  it 
is  immaterial  whether  the  court-martial  was 
a  legal  body.— Mullan  v.  United  States,  140  U. 
S.  240,  11  S.  Ct  788,  35  U  Ed.  489,  affirming 
judgment  23  Ct  CI.  34. 
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Erron  and  Injaptlce  done  In  the  proceed- 
ings before  the  examining  board  convened  .un- 
der the  authority  of  act  Oct  1,  1800,  c.  1241, 
26  Stat.  562  (U.  S.  Comp.  St.  1901,  p.  849), 
enacted  to  provide  for  the  promotion  or  retire- 
ment of  army  officers  which  resulted  in  the  dis- 
rharge  of  an  officer  with  one  year's  pay,  by 
an  order  made  by  the  President,  in  the  exercise 
of  his  reserved  power  to  review  the  proceedings 
and  decisions  of  such  board,  cannot  be  correcteid 
by  the  courts  of  certiorari.— <1911)  Reaves  v. 
Ainsworth,  31  S.  Ct.  230.  219  U.  S.  296,  55  L. 
Ed.  225,  affirming  judgment  (1906)  28  App.  D. 

^»12.  — -  Beinctat^meat. 
See  4  Cent  Dig.  Army  *  N.  §  14. 

Where  an  army  officer  is  dismissed  from  the 
service  by  order  of  the  president,  he  does  not 
regain  his  position  by  a  subsequent  revocation 
of  that  order.  A  vacancy  is  created,  which  can 
be  filled  only  by  a  new  appointment — United 
States  V.  Corson,  114  U.  S.  619,  5  S.  Ct.  1168, 
29  Lw  Ed.  254,  overruling  Corson  t.  United 
States,  17  Ct.  CI.  344. 

^:»13.  ...i.  Piqr  and  aUowaao^s. 

See  4  Cent  Dig.  Army  ft  N.  8§  15-29. 

Under  Act  Cong.  July  28,  1866  (14  Stat 
337.  c.  299),  a  colonel  of  cavalry  was  retired, 
with  the  rank  and  pay  of  a  major  general.  By 
Act  March  3,  1875  (18  Stat.  512,  c  178),  his 
retired  ranlc  and  pay  were  reduced  to  those  of  a 
brigadier  general.  Held,  that  his  retired  ranlt 
of  major  general  did  not  confer  on  him  the  of- 
fice of  a  major  general,  and  that  congress  had 
power  to  change  his  retired  ranic  and  pay. — 
Wood  V.  United  States,  107  U.  S.  414,  2  S.  Ct. 
551.  27  li.  Ed.  542. 

Act  Cong.  March  3,  1835  (4  Stat.  757), 
providing  officers  of  the  navy  shall  be  allowed  a 
mileage  *'for  traveling  expenses  under  orders," 
applies  to  travel  within  as  well  as  without  the 
United  States.  Graham  v.  United  States,  18 
Ct  CI.  83,  affirmed.— United  States  v.  Graham, 
110  U.  S.  219,  3  S.  Ct  582,  28  U  Ed.  126. 

Rev.  St  I  1262,  provides  that  each  com- 
missioned officer  below  the  rank  of  brigadier 
general  shall  be  allowed  10  per  centum  of  his 
current  yearly  pay  "for  each  term  of  five  years' 
service."  Acts  Cong.  Feb.  24,  1881,  and  Jime 
20,  1882  (21  Stat  346;  22  Stat  118),  making 
appropriations  "for  the  pay  of  the  army,"  pro- 
vide for  "additional  pay  to  officers  for  length  of 
service,"  "the  actual  time  of  service  in  the 
army"  to  be  allowed  in  computing  such  pay. 
Held,  that  the  time  of  service  of  an  officer  as 
a  cadet  in  the  military  academy  at  West  Point 
is  to  be  regarded  as  "actual  time  of  service  in 
the  army,"  in  computing  his  increase  of  pay 
"for  each  term  of  five  years  of  service." — Unit- 
ed States  V.  Morton,  112  U.  S.  1,  5  S.  Ct  1,  28 
L.  Ed.  613. 

Act  Cong.  July  19,  1848  (9  Stat  248).  pro- 
vided that  officers,  etc.,  "engaged  in  the  militarv 
service  of  the  United  States  in  the  war  with 
Mexico,  •  ♦  ♦  shall  be  entitled  to  receive 
three  months*  extra  pay."  Act  Cong.  Feb.  19, 
1879,  directed  payment  of  said  extra  pay,  and 
provided  that  "this  act  shall  include  also  the  of- 
ficers •  ♦  *  of  the  United  States  navy, 
*  *  *  and  the  officers  and  soldiers  of  the 
United  States  army  employed  in  the  prosecu- 
tion of  said  war."  Held,  th&t  a  lieutenant  in 
the  regular  army,  who  served  in  the  war  with 
Mexico  as  a  lieutenant  colonel  of  volunteers, 
was  entitled  to  three  months*  extra  pay,  ac- 
cording to  the  rank  with  which  he  served.— 
United  States  v.  North,  112  U.  S.  510,  5  S.  Ct 
285,  28  U  Ed.  808. 

An  officer  of  the  United  States  navy,  who 
served  in  the  Mexican  war  nntil  his  vessel  was 
ordered  out  of  that  service,  is  entitled  to  three 
months'  extra  pay,  according  to  his  rank  at  the 
time  of  such  service. — Id. 


Rev.  St  (  1588,  providing  that  the  pay  of 
retired  officers  of  the  navy  shall,  when  not  on 
active  duty,  be  equal  to  76  per  centum  of  the 
sea  pay  provided  for  the  grade  or  rank  which 
they  held  at  the  time  of  their  retirement,  does 
not  entitle  a  retired  navy  officer  to  longevity 
pay.— Thomley  v.  United  States,  113  U.  S.  310, 
5  S.  Ct  491,  28  L.  Ed.  999;  Brown  v.  Same* 
113  U.  S.  568,  5  S.  Ct  648,  28  L.  EM.  1079. 

Congress  having  for  the  last  30  years  pre- 
served a  distinction  between  naval  officers  **on 
the  retired  list"  and  such  officers  "on  the  re- 
tired list  on  furlough  pay,"  Act  July  15,  1870, 
§  5,  providing  for  the  pay  of  naval  officers  on 
the  ''retired  list,"  will  not  be  held  to  abolish 
the  furlough  pay  list — Brown  v.  United  States^ 
113  U.  S.  568.  5  S.  Cft  648,  28  L.  Ed.  1079. 

Act  Cong.  March  3,  1883,  provides  that  all 
officers  of  the  navy  shall  be  credited  with  the 
actual  time  they  may  have  served  in  the  regular 
or  volunteer  army  or  navy,  the  same  as  jf  said 
service  had  been  continuous  in  the  regular 
navy,  in  the  lowest  grade  having  graduated;  pay 
held  by  such  officers  since  last  entering  the 
service.  Plaintifit  re-entered  the  service  as  mas- 
ter, and  then  became  lieutenant  and  lieutenant 
commander.  The  pay  of  masters  and  lieuten- 
ants was  not  graduated  till  after  he  became 
lieutenant  Held,  that  he  should  be  credited 
with  his  time  of  service  as  if  he  had  been  lieu- 
tenant that  being  the  lowest  grade  having 
graduated  pay  he  had  held  since  his  re-enlist- 
ment. 21  Ct  CI.  332  affirmed.— United  States 
V.  Rockwell,  120  U.  S.  60,  7  S.  Ct  367,  30  U 
Ed.  561. 

l^e  secretary  of  the  navy  has  no  power  to 
declare  a  particular  service  to  be  shore  service, 
if,  in  fact  it  was  performed  by  the  officer  under 
circumstances  bringing  it  within  the  language 
of  Rev.  St.  (  1571,  defining  sea  services.— Unit- 
ed States  V.  Symonds,  120  U.  S.  46,  7  S.  Ct 
411,  30  L.  Ed.  557 :  Same  v.  Bishop,  120  U.  S. 

51,  7  S.  Ct  413,  80  L.  Ed.  558. 

Services  performed  by  a  naval  officer  on  a 
training  ship,  while  at  4inchor  in  an  arm  of  the 
sea,  are  "sea  services,"  within  Rev.  St  §  1571, 
providing  that  "no  services  shall  be  regarded  as 
sea  services  except  such  as  shall  be  performed  at 
sea,  under  orders  of  a  department,  and  in  ves- 
sels employed  bjr  anthority  of  law,"  if  the  sbii^ 
is,  during  the  time,  under  the  general  regula- 
tions that. are  incident  to  service  on  the  high 
sea,  although  it  is  not  during  that  time  in  such 
condition  as  to  be  safely  taken  out  to  sea  beyond 
the  mainland.— Id. 

Previous  to  the  act  of  congress  of  March. 
3,  1835,  it  had  been  customary  to  make  allow- 
ances to  naval  officers  in  addition  to  their  regu- 
lar pay,  and  this  custom  was  known  to  congress. 
That  act  prohibited  such  extra  allowances.  The 
act  of  April  17,  1866,  repealed  so  much  of  the 
act  of  1835  as  prohibited  such  allowance.  Held, 
that  thereafter,  and  before  the  passage  of  other 
laws  affecting  the  subject,  the  secretary  of  the 
navy  could  lawfully  order  certain  allowances  to 
be  made.— United  States  v.  Philbrick,  120  U.  & 

52,  7  S.  Ct  413.  30  L.  Ed.  559. 

Service  in  the  marine  corps  is  service  in  the 
army  or  navy,  and  should  be  treated  as  such  in 
calculating  a  naval  officer's  longevity  pay,  under 
a  statute  entitling  him  to  credit  for  service  in 
the  army  or  navy.  21  Ct.  CL  20,  affirmed. — 
United  States  v.  Dunn,  120  U.  S.  249,  7  S.  Ct 
507,  30  L.  Ed.  667. 

Plaintiff  who  had  served  in  the  navy  con- 
tinuously since  1860.  presented  a  claim  under 
the  provisions  of  Act  March  3,  1883,  which  de- 
clares: "And  all  officers  of  the  navy  shall  be 
credited  with  the  actual  time  they  may  have 
served  as  officers  or  enlisted  men  in  the  regular 
or  volunteer  army  or  navy,  or  both,  and  shall 
receive  all  the  benefits  of  such  actual  service 
in  all  respects  in  the  same  manner  as  if  all  said 
service  had  been  continuous^  and  in  the  regular 
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nayy,  in  the  lowest  grade  IiaTing  ^adaated  pBj, 
held  by  such  officer  since  last  entering  the  serv- 
ice." Held,  that  the  benefits  of  the  act  are  to  be 
received  where  the  service  has  been  continuous 
in  the  regular  navy.— United  States  v,  MuUan, 

123  U.  S.  186.  8  S.  Ct.  79,  31  L.  Ed.  140. 

A  paymaster  in  the  navy,  having  served  in 
that  capacity  since  February  1,  1868,  in  the 
adjustment  o^  his  chiim  for  the  benefits  of  the 
longevity  act  of  March  3,  1883  (22  Stat.  473), 
claimed  the  application  of  its  provisions  to 
"longevity  increment  of  his  33%  per  cent,  of 
salary  allowed  in  lieu  of  fuel,  quarters,  etc., 
under  Navy  General  Order  No.  75,  of  May  23, 
1866."  Should  such  claim  be  allowed,  said  in- 
crement would  be  larger,  as  the  salaries  under 
said  act  were  increased.  Held,  that  the  statute 
of  March  3,  1883,  could  not  be  so  interpreted. 
The  allowances  provided  for  in  the  general  or- 
der of  1866  constituted  no  part  of  the  pay  prop- 
er of  the  officers,  and  were  designed  to  meet 
certain  expenses  wh^^ih  the^  would  necessarily 
incur  in  the  discharge  of  their  duties;  they  could 
not  be  increased  by  tiie  additional  compensation 
allowed  by  the  act  of  1883.— United  States  v.' 
Allen,  123  U.  S.  345,  8  S.  Ct.  163,  31  L.  Ed.  147. 

19  Stat.  66,  provides:  "And  so  much  of  the 
act  of  June  16,  1874,  *  *  *  as  provides  that 
only  actual  traveling  expenses  shall  be  allowed 
to  any  person  holding  employment  or  appoint- 
ment under  the  United  States  while  engaged  on 
public  business,  as  is  applicable  to  officers  of  the 
navy  so  engaged,  is  hereby  repealed;  and  the 
sum  of  eight  cents  per  mile  sbaU  be  allowed 
such  officers  while  so  engaged,  in  lieu  of  their 
actual  expenses.*'  Held,  that  a  paymaster's 
clerks  are  not  "officers  of  the  navy,"  and  cannot 
be  compensated  except  for  actual  traveling  ex- 
penses.—United  SUtes  V.  Mouat,  124  U.  S.  303, 
8  S.  Ct.  505,  31  L.  Ed.  463,  reversing  judgment 
Mouat  V.  United  States,  22  Ct.  CI.  293. 

Plaintiff  sued  for  compensation  as  paymas- 
ter in  the  navy.  Act  Con^.  March  3,  1883  (22 
Stat  473),  providing  for  increase  of  pay  to  offi- 
cers of  the  navy  according  to  length  of  service, 
enacts  that:  "AH  officers  of  the  navy  shall  be 
credited  with  the  actual  time  they  may  have 
served  as  officers  or  enlisted  men."  Held,  that 
the  word  "officer"  is  used  in  a  sense  which  in- 
cludes a  paymaster's  clerk,  and  that  the  time  of 
plaintiff's  service  as  such  should  be  counted  for 
the  purpose  of  increasing  his  salary.— United 
States  V.  Hendee,  124  U.  S.  309,  8  S.  Ct.  507, 
31  L.  Ed.  465. 

Under  Rev.  St  H  1267,  1274.  a  retired  offi- 
cer of  the  rank  of  colonel  is  entitled  to  receive 
only  75  per  cent,  of  the  maximum  pay  of  a 
colonel,  regardless  of  length  of  service.  20  Ct. 
CI.   370,  affirmed.--Mar8hall   t.   United   States, 

124  U.  8.  391,  8  S.  Ct  520,  31  L.  Ed.  475 ;  Id., 
131  U.  S.  391,  9  S.  Ct  794,  33  L.  Ed.  215. 

A  naval  officer  was  reported  by  the  naval 
retiring  board  to  be  incapacitated  from  active 
service,  and  that  his  incapacity  did  not  originate 
in  the  line  of  duty.  The  president  concurred 
in  this  report,  and  he  was  retired  on  furlough 
pay,  pursuant  to  Rev.  St  M  1454,  1593.  Sub- 
sequently, the  nresident  nominated  him,  and  he 
was  confirmed  by  the  senate,  for  transfer  from 
the  furlough  to  the  retired  pay  list  under  sec- 
tion 1594,  authorizing  such  transfer  by  and  with 
the  advice  and  consent  of  the  senate.  Held,  that 
such  transfer  was  not  a  reversal  of  the  finding 
of  the  retiring  board,  and  that  upon  being  trans- 
ferred to  the  retired  pay  list,  he  was  not  entitled 
to  three-quarters  sea  pay,  under  section  1588,  al- 
lowing such  pay  to  naval  officers  retired  on  ac- 
count of  incapacity  originating  in  the  line  of 
dutr.— Potts  V.  United  States,  125  U.  S.  173,  8 
S.  Ct  830,  31  L.  Ed.  661. 

Under  Rev.  St  <  1594,  authorizing  the  presi- 
dent by  and  with  the  advice  and  consent  of  the 
senate,  to  transfer  any  naval  officer  on  the  re- 


tired list  from  the  furlough  to  the  retired  pay 
list  the  president  may  antedate  the  transfer, 
so  as  to  make  it  relate  back  to  the  date  of  the 
officer's  retirement.  Burchard  v.  United  States, 
19  Ct.  CI.  137.  reversed.— United  States  v. 
Burchard,  125  U.  S.  176,  8  S.  Ct.  832,  31  U 
Ed.   662. 

A  naval  officer  ordered  to  duty  upon  a  ship 
which  has  been  anchored  in  a  navy  yard  for  12 
years  past,  and  used  as  a  naval  recruiting  sta- 
tion, which  communicates  with  the  shore  by  a 
rope  and  a  boat  runnlnip  along  the  same,  and 
which  is  capable  of  going  to  sea,  but  not  with 
safety,  is  entitled  to  sea  pay,  where  the  regula- 
tions require  him  to  quarter  and  mess  on  board, 
to  wear  uniform,  and  to  live  apart  from  his 
family,  and  his  duties  are  similar  to  those  pre- 
scribed in  cruising,  but  more  exacting.  Strong 
V.  United  States,  23  Ct.  CI.  10,  affirmed.— Unit- 
ed States  V.  Strong,  125  U.  S.  656,  8  S.  Ct  1021, 
31  L.  Ed.  823. 

Under  Act  March  3,  1883,  c.  97,  providing 
that  in  calculating  longevity  pay,  "all  officers 
of  the  navy  shall  be  credited  with  the  actual 
time  the^  may  have  served  as  officers  or  enlisted 
men."  midshipmen  appointed  under  Act  Jul^  16, 
1862,  c.  183,  and  cadet  midshipmen  ap^omted 
under  Act  July  15,  1870,  c.  295,  are  to  be  includ- 
ed as  officers.— United  States  v.  Baker,  125  U. 
S.  646,  8  S.  Ct  1022,  31  L.  Ed.  824;  United 
States  V.  Cook,  128  U.  S.  254,  9  S.  Ct  108,  82 
L.  Ed.  464. 

Under  the  longevity  act  of  1883  (22  Stot. 
284,  287,  c.  391,  and  Id.  473,  c.  97),  a  man  who, 
after  serving  in  the  regular  navy,  first  as  en- 
listed man  and  then  as  gunner,  and  receiving 
during  the  time  of  service  as  gunner  the  full 
compensation  to  which  he  was  entitled  under 
the  laws  then  in  force^  resigns,  and  is  after- 
wards reappointed  gunner,  receiving  on  his  sec^ 
ond  warrant  credit  for  the  actual  time  of  his 
former  service,  both  as  gunner  and  enlisted  man, 
counting  such  service  as  if  it  had  been  continu- 
ous as  gunner,  is  not  entitled  to  compensation  as 
if  he  had  been  allowed  on  his  first  warrant  as 
gunner  for  his  previous  service  as  enlisted  man. 
23  Ct  CI.  90.  reversed.— United  States  v.  Foster, 
128  U.  S.  435.  9  S.  CJt.  116,  32  L.  Ed.  486. 

Act  June  30,  1876,  allowing  naval  officers 
mileage  in  lieu  of  actual  expenses,  and  repeal- 
ing, as  to  such  officers,  the  act  of  June  16, 1874, 
determines  the  compensation  for  so  much  of  a 
journey  undertaken  under  an  order  made  before 
June  30,  1876,  as  was  performed  after  that 
date,  and  the  previous  law  applies  to  the  pre- 
ceding part  of  the  journey. — ^United  States  v. 
McDonald,  128  U.  S.  471,  9  S.  Ct  117,  32  L. 
Ed.  506. 

Act  Cong.  March  3,  1883,  provides  that  all 
officers  of  the  navy  shall  be  credited  with  the 
actual  time  they  have  served  as  officers  or  en- 
listed men  in  the  regular  or  volunteer  army  or 
navy,  or  both,  the  same  as  if  the  service  had 
been  continuous  in  the  regular  navy,  in  the  low- 
est grade,  having  graduated  pay  held  by  such 
officer  since  last  entering  the  service,  but  that 
nothing  therein  shall  be  construed  to  give  addi- 
tional pay  during  service  in  the  volunteer  navy. 
Plaintiff  entered  the  volunteer  navy  as  acting 
assistant  paymaster,  and  was  promoted  to  as- 
sistant paymaster  (which  entitled  him  to  receive 
graduated  pay),  and  was  afterwards  appointed 
paymaster  in  the  regular  army.  Held,  that  he  is 
not  entitled  to  the  pay  of  the  several  grades  he 
might  have  reached  had  he  entered  the  regular 
navy  when  he  entered  the  volunteer  navy,  and 
been  promoted  according  to  the  rules  of  promo- 
tion.—Barton  V.  United  States,  129  U.  S.  249, 
9  5.  Ct  285,  32  L.  Ed.  663. 

In  computing  longevity  pay,  the  words  "for 
every  five  years  he  may  have  served,  or  shall 
serve,  in  the  army  of  the  United  States,"  oc- 
curring in  Act  Cong.  July  5,  1838,  §  15,  include 
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cadet  service  at  West  Point;  and  such  service 
should  be  computed  in  reckoning  longevity  pay 
before  as  well  as  after  Act  Feb.  24,  1881,  which 
provides  that  '^additional  pay  to  officers  for 
length  of  servioe,  to  be  paid  with  their  current 
monthly  pay,  and  the  actual  time  of  service  in 
the  army  or  navy,  or  both,  shall  be  allowed  all 
officers  in  computing  their  pay." — United  States 
v.  Watson,  130  U.  S.  80,  9  S.  Ct.  430,  32  L. 
Ed.  852. 

Act  Cong.  March  3,  1875,  provided  that  offi- 
cers of  25  years*  service,  or  who  had  lost  or 
been  disabled  in  an  arm  or  leg,  or  in  both  eyes, 
v/ere  not  to  be  considered  as  retired  on  the  rank 
actually  held  by  them  when  wounded,  and  such 
of  tfa^ese  as  were  already  on  the  retired  list 
should  be  continued  thereon,  notwithstanding 
Act  March  30,  1868,  c.  38,  §  2  (Rev.  St.  §  1223), 
which  declares  that  an  army  officer  who  accepts 
a  consular  or  diplomatic  post  shall  be  considered 
as  having  resigned  his  commission.  Held,  that 
such  an  officer,  though  entitled  to  be  continued 
on  the  retired  list  during  the  time  he  Jiolds  a 
consular  or  diplomatic  post,  is  subject  to  be  de- 
prived of  his  retired  pay  for  such  time,  under 
Rev.  St.  §  1763,  providing  that  no  person  hold- 
ing an  office  worth  $2,500  per  annum  shall  re- 
ceive pay  for  discharging  the  duties  of  any  other 
office,  unless  expressly  authorized  by  law.— 
Badaau  v.  United  States,  130  U.  S.  439,  9  S. 
Ct.  579,  SZ  L.  Ed.  997. 

The  resolution  of  congress  of  March  22, 
1783,  provided  that  "such  officers  as  are  now  in 
service,  and  shall  continue  therein  until  the  end 
of  the  war,  shall  be  entitled  to  receive  the 
amount  of  five  years*  full  pay  in  money  or  se- 
curities, ♦  ♦  ♦  instead  of  half-pay  promised 
for  life,  by  the  resolution  of  the  21st  day  of 
October,  1780;  ♦  ♦  ♦  that  the  commutation 
shall  extend  to  the  corps  not  belonging  to  the 
lines  of  particular  states,  and  who  are  entitled 
to  half-pay  for  life  as  aforesaid,"  etc.  The  reso- 
lution of  October  21,  1780,  was  supplemental  to 
a  resolution  of  October  3,  1780,  providing  for  a 
reorganization  of  the  Continental  army  by  con- 
solidation of  regiments  and  transfers  of  men  and 
officers,  and  that  such  officers  as  necessarily  be- 
came supernumerary  thereby  should  from  that 
time  become  entitled  to  half-pay  for  seven  years. 
The  resolution  of  October  21st  provided  that  all 
the  troops  should  be  enlisted  during  the  war; 
that  the  officers  of  the  various  states  should 
agree  as  to  which  of  them  should  remain  in  serv- 
ice, or,  in  case  of  disagreement,  the  order  of 
seniority  to  determine,  and  make  return  of  those 
w^ho  are  to  remain,  "together  with  the  names  of 
the  officers  reduced,  who  are  to  be  allowed  half- 
pay  for  life."  Heldf  that  these  latter  resolutions 
did  not  apply  to  the  battalion  of  600  men,  known 
as  the  "Albemarle  Guards,"  raised  by  Virginia 
under  resolution  of  congress  of  January  9,  1779. 
for  the  special  purpose  of  guarding  the  captured 
army  of  Gen.  Burgo3me;  and  therefore  the 
commander  thereof.  Col.  Francis  Taylor,  could 
not  have  become  an  "officer  reduced,"  entitled 
to  half-pay.  and  as  such  entitled  to  the  com- 
mutation of  five  years'  full  pay.  22  Ct.  CI.  116, 
affirmed.— Williams  v.  United  States,  137  U.  S. 
113, 11  S.  Ct.  43,  34  L.  Ed.  590. 

Col.  Taylor,  being  a  major  of  the  Conti- 
nental army,  in  the  Virginia  line,  was  thrown 
out  of  command,  and  became  "supernumerary 
major,"  by  the  reorganization  of  the  army  at 
White  Plains  in  1778,  and  as  such  was  entitled 
to  half  pay  for  life,  under  prior  resolutions  of 
congress.  The  resolution  for  raising  the  Albe- 
marle Guards  provided  that  the  regiment  should 
be  stationed  at  the  barracks  in  Albemarle  coun- 
ty "as  guards  over  the  convention  troops,"  and 
should  not  be  removed  therefrom  except  as  their 
duties  as  such  guards  required,  and  authorized 
the  governor  of  Virginia  to  appoint  the  officers 
from  among  those  of  the  Virginia  line  left  out  by 
the  late  arrangement  at  White  Plains.  Held, 
that  the  appointment  of  Col.  Taylor,  and  his  ac- 
ceptance, amounted  to  a  revocation  of  his  prior 


commission,  and  upon  the  disbandment  of  the 

faards  at  the  end  of  their  special  service  in 
une,  1781,  he  did  not  become  a  "reduced  offi- 
cer," and  was  not  entitled  to  the  commutation. 
-Id. 

T.  was  commissioned  captain  in  May,  1776, 
and  was  promoted  to  major  in  July,  1778,  and 
became  supernumerary  major  in  September, 
1778.  He  was  in  command  of  a  regiment  as 
lieutenant  colonel  from  January  to  March,  1770, 
and  thereafter  was  in  command  as  colonel  until 
June,  1781,  when  his  battallion  was  disbanded, 
but  he  did  not  resign  his  commission.  Held. 
that  he  was  not  an  officer  in  the  continental 
service  on  March  22,  1783.— Id. 

Act  March  3,  1883  (22  Stat.  473,  c  97),  pro- 
vides that  "all  officers  of  the  navy  shall  be 
credited  with  the  actual  time  they  may  have 
served  as  officers  or  enlisted  men  in  the  regular 
or  volunteer  army  or  navy,  or  both,  and  shall 
receive  all  the  benefits  of  such  actual  service 
*  *  *  in  the  same  manner  as  if  all  of  said 
service  had  been  continuous,  and  in  the  regular 
navy,  in  the  lowest  grade  having  graduated  pay 
held  by  such  officer  since  last  entering  the  serv- 
ice." Act  July  15,  1870,  §  3  (16  Stat.  321,  330, 
332,  c.  295),  provides  what  the  annual  pay  of 
navy  officers  from  June  30,  1870,  shall  be,  and 
that  their  pay  shall  be  graduated  from  that  date, 
and  repeals  all  prior  inconsistent  acts.  Under 
Act  July  16.  1862  (12  Stat  583.  586),  in  force 
up  to  June  30,  1870,  the  pay  of  lieutenants  was 
not  graduated.  On  July  3,  1870,  claimant  was 
promoted  from  lieutenant  to  lieutenant  com- 
mander. Held,  that  under  the  act  of  March  3, 
1883,  he  was  only  entitled  to  graduated  pay  as 
lieutenant,  that  being  the  grade  he  held  when 
the  act  of  July  15,  1870,  took  eflPect.  Green  v. 
United  States,  25  Ct.  CI.  300.  reversed.— United 
States  V.  Green,  138  U.  S.  293,  11  S.  Ct.  299, 
34  L.  Ed.  960. 

An  officer  in  the  navy,  who  was  retired  in 
the  first  five  years  of  service  from  a  rank  having 
longevity  pay,  but  who  was  continued  on  active 
duty  until  he  had  passed  into  his  second  five 
years  of  service,  is  not  entitled,  under  the  act  of 
March  3,  1883,  to  a  greater  rate  of  pay  after  ac- 
tive service  ceased  than  75  per  centum  of  the  pay 
of  the  grade  or  rank  which  he  held  at  the  time 
of  retirement.  24  Ct  CI.  165,  affirmed.— Roget 
V.  United  States,  148  U.  S.  167,  13  S.  Ct  555. 
37  L.  Ed.  406. 

The  service  of  an  officer  must  be  regarded  as 
"continuous,"  although  he  has  resigned  his 
commission  as  ensign,  when  he  is  appointed  a 
professor  of  mathematics  on  the  next  day,  and 
the  longevity  pay  to  which  he  is  entitled  is  that 
of  an  ensign,  that  being  "the  lowest  grade,  hav- 
ing graduated  pay,  held  by  such  officer  since 
last  entering  the  service."  22  Stat.  473.— United 
States  V.  Alger,  151  U.  S.  362,  14  S.  Ct  346,  38 
U  Ed.  192,  rehearing  denied  152  U.  S.  384,  14 
S.  Ct.  635,  38  li.  Ed.  488. 

The  service  of  an  officer  who  resigns  his  posi- 
tion of  assistant  engineer  on  one  day,  and  is  ap- 
pointed assistant  naval  constructor  on  the  next, 
must  be  regarded  as  "continuous,"  and,  for  the 
purposes  of  longevity  pay,  he  is  entitled  to  credit 
only  upon  his  commission  as  assistant  engineer. 
United  States  v.  Alger,  151  U.  S.  362,  14  S.  Ct. 
346,  38  L.  Ed.  192,  followed.— United  States  v. 
Stahl,  151  U.  S.  366,  14  S.  Ct  347,  38  L.  Ed. 
194,  rehearing  denied  Same  v.  Alger,  152  U.  S. 
384,  14  S.  Ct.  635,  38  L.  Ed.  488. 

In  determining  whether  a  given  journey  by  a 
naval  officer  constitutes  traveling  "in  the  United 
States,"  so  as  to  entitle  him  to  mileage  (Rev. 
St  I  1566,  and  19  Stat.  65).  or  "abroad,"  so  as 
to  restrict  him  to  his  actual  expenses  (22  Stat 
286),  the  termini  of  the  journey  are  controlling; 
and,  if  both  are  in  the  tJnited  States,  he  is  en- 
titled to  mileage  by  the  nearest  traveled  route, 
although  his  trip  takes  him  on  the  high  seas,  or 
through   a  foreign  country.— United  States  ▼• 
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Hutchina.  151  U.  S.  642,  14  S.  Ot  421,  38  L. 
Ed.  264. 

A  person  employed  by  the  coancil  of  admin- 
istration at  an  army  post,  prior  to  the  act  of 
March  2,  1867,  to  officiate  as  chaplain,  was  in 
the  **8ervice";  and,  if  afterwards  regularly  com- 
missioned under  that  act,  the  period  of  his  serv- 
ice under  the  prior  appointment  should  be^  in- 
cluded, in  computing  his  longevity  pay*— United 
States  V.  La  Tourrette,  151  U.  S.  572,  14  S.  Ct, 
422.  38  L.  Ed.  274,  overruling  La  Tourette  v. 
United  States,  26  Ct.  CI.  296. 

An  officer  who  was  commissioned  in  the  reg- 
ular army  after  serving  during  the  Mexican  war 
in  the  volunteer  forces  raised  under  the  act  of 
May  13,  1846  (9  Stat.  9),  was  not  entitled  to 
have  the  time  of  such  service  included  in  the 
computation  which  determined  his  right  to 
longevity  pay  under  the  act  of  July  5,  1838  (5 
Stat.  2^),  as  the  latter  act  applied  only  to  the 
regular  army.— United  States  v.  Sweeny,  157 
U.  S.  281,  15  S.  Ct.  608,  39  L.  Ed.  702. 

Mates  are  "petty  officers,"  within  the  excep- 
tion in  Rev.  St.  §  1579,  prohibiting  the  allow- 
ance of  rations  to  persons  not  actually  on  duty 
on  seagoing  vessels.  Lippitt  v.  United  States, 
14  Ct.  CL  148.  affirmed.— United  States  v.  Full- 
er, 160  U.  S.  593, 16  S.  Ct.  386,  40  L.  Ed.  549. 

The  right  of  a  naval  officer  to  claim  pay  as 
such  while  serving  on  board  a  nautical  school 
shipi  nnder  order  of  the  secretary  of  the  navy, 
is  not  affected  by  the  fact  that  during  the  same 
time  he  was  paid  as  an  instructor  by  the  state 
maintaining  the  school. — ^United  States  v.  Bar- 
nette,  17  S.  Ct.  286,  165  U.  S.  174,  41  L.  Ed. 
675. 

That  the  order  of  the  secretary  of  the  navy 
assigning  an  officer  to  duty  on  board  a  ship  calls 
the  employment  '*shore  duty"  does  not  affect  the 
officer's  right  to  claim  sea  pay,  where  the  serv- 
ices required  afe  in  fact  sea  services. — ^Id. 

A  naval  officer,  assigned  b^  the  secretary 
of  the  navy  to  duty  as  executive  on  board  a 
nautical  school  ship  furnished  by  the  depart- 
ment to  a  state  under  Act  Cong.  June  20,  1874, 
was,  under  Rev.  St.  U.  S.  §§  1556,  1571,  en- 
titled to  sea  pay  while  the  vessel  was  lying  at 
the  dock,  where,  during  that  time,  he  lived  on 
board,  performing  the  same  duties,  and  under 
the  same  regulations,  as  when  the  vessel  was 
cruising  on  the  high  q^as.— Id. 

The  reappointment  of  a  naval  commander 
who  had  been  dismissed  or  suspended  from  the 
service,  under  the  act  of  congress  of  February 
16,  1897,  suspending  for  his  benefit  only  the 
provisions  as  to  appointments  in  the  navy,  and 
authorizing  the  president  to  appoint  him,  *'late 
a  commander  in  the  navy,"  to  the  same  grade 
and  rank  as  of  a  certain  date,  az^d  to  place  him 
on  the  retired  list  as  of  a  later  d&te,  but  pro- 
viding "that  he  shall  receive  no  pay  or  emolu- 
ments except  from  the  date  of  such  reappoint- 
ment," precludes  any  claim  by  him  to  leave  or 
waiting  orders  pay,  or  pay  as  a  retired  officer, 
for  any  time  preceding  the  date  of  his  reap- 
pointment, or  the  substitution  for  the  actual 
date  thereof  of  the  date  to  which  the  appoint- 
men  related.  Judgment  33  Ct.  CI.  355,  affirmed. 
— Qnackenbush  v.  United  States,  20  S.  Ct.  530, 
177  U.  S.  20,  44  L.  Ed.  654. 

Payments  made  to  a  late  commander  in  the 
navy  after  he  is  lawfully  out  of  the  service  can- 
not be  recovered  back  by  the  government,  but 
are  ratified  when  congress  subsequently  passes 
an  act  for  his  relief,  providing  for  his  reappoint- 
ment to  his  original  rank,  but  providing  that  he 
shall  receive  no  pay  except  from  the  date  of  his 
reappointment — Id. 

The  rear  admirals  embraced  in  the  nine 
lower  numbers  of  that  grade,  who  were  ad- 
vanced to  that  rank  by  Act  March  3,  1899,  c. 
413,  f  7,  30  Stat.  1004  [U.  S.  Comp.  St  1901, 


fp.  983],  which  in  effect  abolished  the  rank  of 
commodore,  and  lifted  those  in  that  rank  to 
that  of  rear  admiral,  with  a  special  provision 
that  each  of  such  nine  officers  should  have  their 
pay  increased  to  that  allowed  brigadier  generals 
in  the  army,  are  not  entitled  to  the  pay  and 
allowances  of  major  generals  in  the  army,  by 
the  provision  of  section  13  (30  Stat.  1007  [U.  S. 
Comp.  St  1901,  p.  10721),  after  June  30,  1899, 
commissioned  officers  of  the  line  of  the  navy 
shall  receive  the  same  pay  and  allowances  as 
officers  of  corresponding  rank  in  the  army,  as 
this  general  rule  for  salaries  of  naval  officers 
cannot  be  understood  as  repefding  the  special 
provision  in  section  7  for  the  pay  of  the  nine 
lower  numbers  of  the  grade  of  rear  admiral 
thereby  created.  Judgment  36  Ct.  CL  266,  af- 
firmed.—Rodgers  V.  United  States,  22  S.  Ct  582, 
185  U.  S.  83,  46  L.  Ed.  816. 

The  pay  of  the  rear  admirals  embraced  in 
the  nine  lower  numbers  of  that  grade,  which 
by  Act  March  3,  1899,  c.  413,  |  7,  30  Stat 
1004  [U.  S.  Comp.  St  1901,  p.  983],  was  fixed 
at  the  same  amount  as  that  allowed  brigadier 
generals  in  the  army,  is  subject  to  the  long 
established  rule  in  respect  to  naval  service,  of 
a  difference  between  the  pay  of  naval  officers 
on  shore  duty  and  those  at  sea,  which  rule  is 
expressly  recognized  and  continued  in  section 
13  of  that  act  (30  Stat  1007  [U.  S.  Comp.  St 
1901,  p.  1072]).  Judgment  36  Ct  OL  266,  af- 
firmed.— ^Id. 

The  settled  practice  of  the  War  Depart- 
ment to  deny  an  officer  discharged  at  his  own 
request  the  travel  pay  and  commutation  of 
subsistence  from  the  place  of  discharge  to  the 
place  of  enrollment,  allowable  by  Rev.  St.  U.  S. 
S  1289  [U.  S.  Comp.  St.  1901,  p.  915],  as 
amended  by  Act  Feb.  27,  1877,  c.  69  (19  Stat. 
243,  244),  "when  an  officer  is  discharged  from 
the  service  except  by  way  of  punishment  for 
an  offense,"  is  not  so  clearl;^  erroneous  as  to 
justify  the  courts  in  construmg  such  provision 
as  including  a  discharge  on  resignation.— United 
States  V.  Sweet,  23  S.  Ct  638,  189  U.  S.  471, 
47  L.  Ed.  907. 

A  credit  of  service  for  the  purpose  of  com- 
puting future  pay  only,  and  not  for  the  read- 
justment of  past  compensation,  must  be  deem- 
ed intended  by  the  proviso  in  Navy  Personnel 
Act  March  3,  1899.  c.  413.  §  13,  30  Stat  1004 
[U.  S.  Comp.  St  1901,  p.  1072], 'that  all  offi- 
cers who  have  been  or  may  be  appointed  to 
the  navy  from  civil  life  shall,  on  the  date  of 
appointment,  be  credited,  "for  computing  their 
pay"  with  five  years'  service,  in  view  of  the 
declared  purpose  for  which  such  credit  is  given, 
and  of  the  provision  in  the  first  clause  of  the 
statute,  which  makes  increased  pay  begin  with 
the  next  fiscal  year.  Judgment  37  Ct  CI.  365, 
affirmed.— White  v.  United  States,  24  S.  Ct 
171,  191  U.  S.  545,  48  L.  Ed.  295. 

The  allowance  to  naval  officers  for  sea  ra- 
tions, provided  for  by  Rev.  St.  U.  S.  §§  1578, 
1585  [U.  S.  Comp.  St.  1901,  pp.  1083,  1085]. 
was  impliedly  repealed  by  the  provisions  or 
Navy  Personnel  Act  March  3,  1899,  c.  413,  § 
13,  30  Stat  1007  [U.  S.  Comp.  St  1901,  p. 
1072],  that  officers  of  the  navy  shall  receive  the 
same  pay  and  allowances,  except  forage,  as  are 
or  may  be  provided  by  or  in  pursuance  of  law 
for  the  officers  of  corresponding  rank  in  the 
army.— Gibson  v.  United  States,  24  S.  Ct.  013, 
194  U.  S.  182,  48  L.  Ed.  926,  affirming  judg- 
ment 38  Ct  CI.  752;  Lowe  v.  Same,  24  S.  Ct. 
617,  194  U.  S.  193,  48  L.  Ed.  931,  affirming 
judgment  38  Ct  CI.  170. 

A  naval  officer  is  not  entitled  to  sea  pay 
while  occupied  in  traveling  on  duty  partly  on  a 
merchant  steamer  and  partly  on  land,  and  in 
reporting  to  the  Navy  Department,  since  this 
is  not  sea  service  within  the  meaning  of  Ret. 
St   U.   S.  §  1571   [U.   S.   Comp.   St   1901,   p. 
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1079],  declaring  that  "no  service  shall  be  re- 
garded as  sea  service  except  such  as  shall  be 
performed  at  sea,  under  the  orders  of  a  depart- 
ment, and  in  vessels  employed  by  authority 
of  law."  Decree  38  Ct.  CI.  H3,  reversed.— 
United  States  v.  Thomas,  25  S.  Gt.  102,  105  U. 
S.  418,  49  L.  Ed.  259. 

The  allowances  of  increased  pay  to  army 
officers  serving  in  certain  insular  possessions  of 
the  United  States  and  in  Alaska,  and  to  such 
officers  serving  beyond  the  limits  of  the  United 
States,  which  are  given  respectively  by  the 
army  appropriation  bills  of  May  2^  1900  (31 
Stat.  211,  c.  586),  and  March  2.  1901  (31  Stat 
903,  c.  803  [U.  S.  Comp.  St.  1901,  p.  896]),  do 
not  inure  to  naval  officers  discharging  their  or- 
dinary sea  duties,  by  reason  of  Navy  Personnel 
Act  March  3,  1899,  c.  413,  30  Stat.  1007  [U.  S. 
Comp.  St.  1901,  p.  1072],  equalizing  the  pay  of 
army  and  navy  officers,  since  to  hold  otherwise 
would  render  meaningless  the  proviso  of  sec- 
tion 13  of  that  act,  that  naval  officers  When  "de- 
tailed for  shore  duty  beyond  seas"  shall  receive 
the  same  pay  as  army  officers  detailed  for  the 
same  duties. — ^Id. 

Mounted  pay  cannot  be  given  to  an  aid  to 
a  rear  admiral,  although  Navy  Personnel  Act. 
c.  413,  §  13.  30  Stat  1004  [U.  S.  Comp.  St 
1901,  p.  1072].  equalizes  his  compensation  with 
that  of  an  aid  to  a  major  general,  who  is  en- 
titled to  mounted  pay  under  Army  Regulations 
1895,  i  1301,  since  this  section  and  the  two 
immediately  following,  when  read  in  the  light  of 
Rev.  St  U.  S.  §  1270  [U.  S.  Comp.  St.  1901,  p. 
899],  giving  to  army  officers  the  pay  of  cavalry 
officers  of  the  same  grade  when  asHigned  to  duty 
which  requires  them  to  be  mounted,  indicate  a 
general  purpose  to  give  mounted  pay  to  army 
officers  only  when  their  duties  are  such  as  may 
require  them  to  be  actually  mounted,  or  are 
such  as  may  at  any  time  subject  them  to  the 
necessity  of  rendering  mounted  service,  which 
obviously  could  not  be  required  of  an  aid  to  a 
rear  admiral.  Judgment,  Crosley  v.  United 
States.  38  Ct.  CI.  82,  modified.— United  States 
V.  Crosley,  25  S.  Ot.  261,  196  U.  S.  327.  49  U 
Ed.  497. 

An  aid  to  a  rear  admiral  is  entitled,  in  ad- 
dition to  the  regular  pay  of  his  rank,  to  the 
same  compensation  for  the  additional  service 
as  is  allowed  an  aid  to  a  major  general,  in  view 
of  the  provision  of  Navy  Persbnnel  Act,  c.  413, 
f  13,  30  Stat  1004  [U.  S.  Comp.  St.  1901,  p. 
1072],  that  officers  of  the  navy  shall  receive  the 
same  pay  and  allowances,  except  for  forage,  as 
are  or  may  be  provided  by  law  for  officers  of 
the  army  of  corresponding  rank.— Id. 

Shore  duty  performed  by  a  naval  officer  in 
obedience  to  an  order  of  the  Navy  Department 
which  expressly  imposed  upon  him  the  contin- 
ued discharge  of  his  sea  duty,  and  qualified  the 
shore  duty  as  merely  temporary  and  ancillary 
to  such  sea  duty,  will  be  presumed  not  to  be  so 
incompatible  with  his  permanent  sea  assign- 
ment as  to  cause  the  latter  to  terminate  and 
defeat  his  right  to  sea  pay  while  engaged  on 
such  shore  duty.  Judgment,  Engard  v.  United 
States.  38  Ct  CI.  712,  affirmed.— United  States 
V.  Engard,  25  S.  Ct.  322.  196  U.  S.  511,  49 
L.  Ed.  575. 

The  "pay  proper"  on  which  the  percentage 
of  increased  pay  to  an  army  officer  serving  in 
the  Philippine  Islands  is  to  be  computed,  un- 
der Act  May  26,  1900,  c.  586,  31  Stat  211,  and 
Act  March  2.  1901.  c.  803,  31  Stat.  903  [U.  S. 
Comp.  St.  1901,  p.  8961,  includes  the  longevity 
pay  to  which  he  is  entitled,  under  Rev.  St.  U. 
S.  I  1262  [U.  S.  Comp.  St  1901.  p.  896].  as 
well  as  the  minimum  pay  prescribed  by  section 
1261  [U.  S.  Comp.  St.  1901.  p.  893]  for  his 
grade.  Judgment,  Irwin  v.  United  States,  38 
Ct  CI.  87,  affirmed.— United  States  v.  Mills,  25 
S.  Ct  434,  197  U.  S.  223.  49  L.  Ed.  7.32. 

The  two  months*  extra  pay  provided  for 
by  Act  March  3.  1899,  c.  427.  30  Stat  1214. 
in  favor  of  "officers  and  enlisted  men  compris- 


ing the  temporary  force  of  the  navy  during  the 
war  with  Spain  who  served  credibly  beyond  the 
limits  of  the  United  States,  and  who  have  been 
or  may  hereafter  be  discharged,"  should  be  com- 
puted, when  awarded  to  a  naval  officer  appoint- 
ed under  Act  May  4,  1898,  c.  234.  30  Stat  369 
fU.  S.  Comp.  St  1901,  p.  1056],  to  serve  only 
during  the  continuance  of  the  exigency  under 
which  his  services  were  required  in  the  existing 
war,  on  the  basis  of  the  pay  be  was  receiving 
when  he  was  detached  from  duty,  after  the 
treaty  of  peace  was  signed,  and  was  ordered 
home  preliminary  to  his  discharge. — United 
States  V.  Hite,  27  S.  Ct.  386,  204  U.  S.  343, 
51  L.  Ed.  514. 

Sums  improvidentlypaid  to  an  army  officer 
by  the  auditor  for  the  WtLt  Department  cannot 
be  deducted  from  the  extra  p<ay  sued  for  in  the 
court  of  claims,  where  the  United  States  filed 
no  set-ofif  or  counterclaim.  Judgment  Mitchell 
V.  United  States  (1905)  41  Ct  CI.  36,  reversed. 
—United  States  v.  Mitchell,  27  S.  Ct  463,  205 
U.  S.  161,  51  L.  Ed.  752. 

Special  orders  purporting  to  appoint  and 
to  confirm  the  appointment  to  the  command  of 
a  cavalry  troop,  in  the  absence  of  its  captain, 
of  the  senior  subaltern  present,  on  whom  such 
command  would  regularly  devolve,  "unless  oth- 
erwise specially  directed,^'  under  Army  Regula- 
tions 1895,  §  253,  can  give  such  officer  no  right 
to  the  increased  pay  provided  for  by  Act  April 
26,  1898,  c  191,  §  7,  So  Stat  365  [U.  S.  Comp. 
St.  1901,  p.  895],  when  an  officer  is  exercising, 
"under  assignment  in  orders  issued  by  competent 
authority,"  a  command  above  that  pertaining 
to  his  grade. — Id. 

A  volunteer  officer  who  has  been  given  the 
two  months'  extra  pay  for  service  outside  the 
United  States  allowed  by  Act  Jan.  12,  1809.  c. 
46,  30  Stat.  784,  on  muster  out  and  discharge, 
is  not  entitled  to  the  one  month*s  extra  pay  au- 
thorized by  that  act  for  service  within  the  Unit- 
ed States.  Judgment  (1906)  41  Ct  CI.  275,  af- 
firmed.—United  States  V.  Brown,  27  S.  Ct  620, 
206  U.  S.  240,  51  L.  Ed.  1046. 

The  refusal  of  a  certificate  of  honorable 
discharge  to  a  volunteer  officer  as  of  the  date 
when  his  regiment  was  mustered  out,  on  the  mis- 
taken ground  that  he  had  already  legally  been 
dishonorably  discharged,  cannot  be  regarded  as 
an  active  retention  of  such  officer  in  the  service, 
so  as  to  entitle  him  to  pay  after  that  date,  in 
view  of  the  provision  of  Act  March  2,  1899.  c. 
352,  f  15.  30  Stat.  977,  981.  for  the  mustering 
out  of  officers  and  men  of  the  volunteer  army, 
and  of  the  requirement  of  Act  Jan.  12,  lSd9,  c. 
46,  30  Stat.  784,  that,  as  far  as  practicable,  the 
discharge  of  officers  and  men  should  take  effect 
at  the  muster  out  of  the  organization  to  which 
they  belonged.— Id. 

A  passe'd  assistant  surgeon  in  the  navy, 
with  the  rank  of  lieutenant,  is  entitled  to  the 
pay  of  a  captain  in  the  army,  mounted.  In  view 
of  the  respective  provisions  of  Rev.  St  U.  S.  f 
1466  [U.  S.  Comp.  St  1901,  p.  1029],  assimilat- 
ing in  rank  lieutenants  in  the  navy  with  cap- 
tains in  the  army,  of  Navy  Personnel  Act  March 
3.  1899,  c.  413.  f  13,  30  Stat  1007  [U.  S. 
Comp.  St  1901,  p.  1072],  entitling  com- 
missioned officers  of  the  line  of  the  navy  to  the 
same  pay  and  allowance  as  officers  of  corre- 
sponding rank  in  the  army,  and  of  Act  June  7, 
1900,  c.  859,  31  Stat.  697  [U.  8.  Comp.  St  1901, 
p.  990],  declaring  that  assistant  surgeons  shall 
rank  with  assistant  surgeons  in  the  army,  who 
are  mounted,  since  Congress  must  have  used  the 
words  "assistant  surgeons"  as  descriptive  of  the 
whole  class  of  assistant  surgeons,  passed  as  well 
as  those  not  passed.  Judgment  (1906)  41  Ct  CI. 
517,  affirmed.— United  States  v.  Farenholt  27 
S.  Ct.  629,  206  U.  S.  226,  51  L.  Ed.  1036,  af- 
firming judgment  Farenholt  v.  United  States,  42 
Ct  CI.  114. 

A  lieutenant  in  the  navy,  assigned  to  duty 
on  the  personal  staff  of  a  rear  admiral  as  flag 
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lietatenant.  Is  entitled  to  the  extra  i^ay  due  an 
aid  of  the  rear  admiral,  although  he  is  not  tech- 
nically designated  as  an  aid  in  the  provisions  of 
the  Navy  Regulations,  1S96.  §§  343-345,  author- 
izing such  selection,  and  although  such  regula- 
tions expressly  provide  for  the  selection  ot  jun- 
iors to  the  flag  lieutenant  to  serve  as  aids. 
Judgment,  Miller  v.  United  States  (1906)  41  Ct. 
CI.  400,  affirmed.— United  States  v.  Miller,  28 
S.  Ct,  199,  208  U.  8.  32,  52  L.  Ed.  376,  modi- 
fvini?  judgment  Miller  v.  United  States  (1907) 
42  Ct.  CI.  121.     • 

Longevity  pay  of  a  naval  lieutenant  is  not 
to  he  based  upon  his  increased  allowance  as  an 
aid  to  a  rear  admiral,  under  Act  June  30,  1882, 
c.  254,  22  Stat.  118  [U.  S.  Comp.  St.  1901,  p. 
896],  providing  that  such  pay  shall  be  computed 
on  the  yearly  pay  of  the  grade.— Id. 

The  revival  of  the  office  of  General  of  the 
Army  under  Act  June  1,  1888,  which  grtide 
ceased  on  the  death  of  Qen.  Sheridan,  did  not 
continue  after  his  death  the  provisions  of  Rev. 
St.  S  1096,  relating  to  aides  to  the  general  and 
their  pay,  so  that  on  the  recreation  of  the  of- 
fice of  admiral  by  Act  March  2,  1899,  such  pro- 
visions should  operate  on  Navy  Personnel  Act 
March  3,  1899,  §  13,  in  favor  of  aides  to  the 
admiral.— (1912)  Wood  v.  United  States,  32 
S.  Ct  461,  224  U.  S.  132,  56  Li  Ed.  696,  af- 
firming judgment  (1909)  44  Ct.  CI.  611. 

Changes  in  the  rank  and  pay  of  an  assist- 
ant surgeon  in  the  navy  made  by  Navy  Per- 
sonnel Act  March  3,  1899,  {  13,  and  Acts  June 

7,  1900,  March  2.  1907,  and  May  13,  1908,  in- 
ured to  the  benefit  of  acting  assistant  surgeons 
appointed  under  Act  May  4,  1898.— (1912) 
Plummer  v.  United  States,  32  8.  Ct.  467,  224 
U.  S.  137,  66  L.  Ed.  697,  reversing  judgment 
(1909)  45  Ct  CI.  614. 

Congress,  in  using  the  words  "current  year^ 
ly  pay"  u  computing  longevity  provided  for  by 
Act  May  13,  1908,  adopted  the  construction  of 
those  words  as  used  in  Rev.  St  i  1262  (U.  S. 
Comp.  St  1901,  p.  896),  giving  10  per  cent, 
longevity  increase  on  current  yearly  pay,  which 
it  declared  by  Act  June  30,  1882,  wul  be  com- 
puted on  the  yearly  pay  of  the  grade.— Id. 

Commutation  for  forage  for  two  horses,  kept 
bj  an  ex-armv  officer  after  his  resignation  from 
toe  army,  and  servants'  pay  for  not  more  than 
two  servants,  are  embraced  in  the  private  relief 
act  of  February  24,  1905,  directing  settlement 
with  widow  for  back  pay  and  emoluments,  since 
these  are  emoluments  to  which  he  would  have 
been  entitled  under  Acts  March  30,  1814,  April 
24,  1816,  Jul^  17,  1862,  and  March  3,  1865,  had 
be  remained  in  actual  service.— McLean  v.  Unit* 
ed  States,  33  S.  Ct.  122,  226  U.  S.  374,  57  L. 
£d.  260,  reversing  judgment  46  Ct  CI.  95. 

The  assimilative  provisions  at  Navy  Per- 
acnmel  Act  March  3,  1899.  §  13,  equalizing  the 
pay  and  allowances  of  officers  in  the  line  of 
the  navy  and  those  of  corresponding  rank  in  the 
army,  do  not  repeal  Rev.  St.  §i  1454,  1593  (U. 

8.  Comp.  St  1901,  pp.  1023,  1087)k  in  view 
of  sections  8,  9^  IL  Navv  Personnel  Act  March 
3,  1899,  retaining  and  aading  to  the  standards 
of  retirement  fixed  for  naval  officers,  some  differ- 
ing from  those  fixed  for  the  army.-^Hannum  v. 
United  Stotes,  33  S.  Ct  172,  226  U.  S,  436,  57 
L.  Ed.  287,  affirming  judgment  43  Ct.  CI.  320. 

The  grade  which  the  officer  had  in  the  reve- 
nue cutter  when  he  was  retired,  and  not  the 
grade  to  which  he  had  afterwards  or  before 
Act  April  16,  1908,  been  advanced  without  ad- 
ditional pay,  is  the  basis  on  which  the  advance 
in  grade  and  pay  is  to  be  made  under  section 
6  of  that  act— United  States  v.  Mason,  33  S. 
Ct  374^  227  U.  S.  486.  57  L.  Ed.  607,  reversing 
decree  Mason  v.  United  States,  47  Ct  CL  31. 

^  A  naval  ofhdtr  retired  for  incapacity  not 
originating  in  service  was  not  brought  within 


in  rank  and  pay,  by  the  special  act  of  June 
10,  1902,  passed  for  the  relief  of  such  officer, 
authorizing  his  transfer  from  the  half-pay  re- 
tired list  to  the  three-quarters  pay  list. — Morse 
V.  United  States,  33  S.  Ct.  624,  229  U.  S.  208, 
57  L.  Ed.  1152,  affirming  judgment  46  Ct  CI. 
361. 

The  words  ''shall  be  as  now  provided  by 
law,"  in  provision  of  act  May  11,  1906,  to  in- 
crease the  pay  for  armj  service  beyond  the 
states  comprising  the  Union  and  the  territories 
contiguous,  refer  to  the  proviso  in  act  of  June 
30,  1902,  that  the  pay  proper  of  all  commission- 
ed officers  and  enlisted  men  serving  shall  be 
increased  10  per  cent  and  20  i)er  cent,  respec- 
tively, and  a  commissioned  officer  serving  in 
Porto  Rico  from  June,  1908,  until  November, 
1909,  is  entitled  to  such  10  per  cent,  increase, 
notwithstanding  the  specific  exception  of  Porto 
Rico  and  Hawaii  in  acts  of  June  12,  1906,  and 
March  2,  1907,  making  appropriations  for  such 
increase.— United  States  v.  Vulte,  34  S.  Ct  664, 
233  U.  S.  509,  58  L.  Ed.  1071,  affirming  judg- 
ment Vulte  V.  United  States,  47  Ct  CI.  324. 

Officers  of  the  navy  transferred  to  retired 
list  with  increase  in  rank  are  not  entitled  to  pay 
and  allowances  of  a  higher  grade  during  active 
service  after  retirement  under  Act  March  4, 
1913.— White  v.  United  States,  36  S.  Ct.  224, 
239  U.  S.  606,  60  L.  Ed.  464,  affirming  judg- 
ment 49  Ct  CL  702;  Ford  v.  Same,  36  S.  Ct 
224,  239  U.  S.  608,  60  L.  Ed.  464,  affirming 
judgment  49  Ct  CI.  702. 

The  right  of  an  army  officer  to  half  pay 
while  on  leave  of  absence,  as  conferred  by  Rev. 
St  §  1265  (Comp.  St  1913,  i  2104),  cannot  be 
defeated  bv  the  affixing  of  a  condition  to  the 
leave  of  absence  that  the  leave  shall  be  with- 
out pay.— United  States  v.  Andrews,  36  S.  Ct. 
349,  240  U.  S.  90,  60  L.  Ed.  541,  affirming  judg^ 
ment  Andrews  v.  United  States,  49  Ct  CI.  391. 

An  army  officer  is  not  l>ound  by  acceptance 
of  a  leave  of  absence  without  protest  against 
the  affixing  of  a  condition  that  the  leave  shall  be 
without  pay,  as  such  condition  violates  Rev. 
St  I  1265  (Comp.  St  1913,  §  2104),  allowing 
him  half  pay  during  leave.— Id. 

The  absence  of  an  army  officer,  based  on  a 
leave  of  absence  to  which  was  affixed  a  condi- 
tion, contrary  to  Rev,  St  f  1265  (Comp.  St 
1913,  i  2104),  that  the  leaye  should  be  without 
pay,  cannot  be  treated  as  absent  without  leave, 
so  as  not  to  be^  entitled  to  pay. — Id. 


Antbority  and  dnties. 
See  4  Cent  Dig.  Army  4  N.  U  SO-36. 

Under  Rev.  St.  i  1541,  providing  that  the 
secretary  of  the  navy  is  authorized  to  sell,  at 
public  sale,  such  vessds  and  materials  of  the 
United  States  navy  as,  in  his  judgment,  cannot 
be  advantageously  used,  repaired,  or  fitted  out, 
an  officer  of  the  navy  haa  no  authority  to  de-^ 
liver  materials  arising  from  the  breaking  up  of 
a  war  vessel  to  a  contractor  foe  the  repair  of 
another  war  vessel  in  payment  for  the  work  of 
the  latter,  where  such  materials  are  not  used  in 
the  repairs,  but  are  sold  by  the  contractor  for 
his  private  benefit— Steele  v.  United  States.  113 
U.  S.  128,  5  S.  Ct  396^  28  L.  Ed.  952. 

^»16.  Military    and    naval    aeademlea 
and  eadeta. 

See  4  Cent  Dig.  Army  4  N.  |8  tT-Sft. 

The  act  of  August  5,  1882,  providing  for  the' 
discharge  of  graduates  of  the  Naval  Academy  in 
excess  of  the  number  required  for  service,  and 
abolishing  the  distinction  between  cadet  engi- 
neers and  cadet  midshipmen  by  calling  both 
classes  "naval  cadets,"  and  changing  the  rate 
of  compensation,  was  intended  to  be  wholly 
prospective,  and  does  not  touch  the  case  of  a 
cadet  engineer  who  had  graduated  at  the  date 


Act  June  29,  1906,  providing  for  an  increase  I  oi  the  act ;    that  is,  who  had  suocessfiUly  com- 
nu  IMsest  ia  ooapUed  on  the  Key-Number  System.  For  explanation,  see  pase  UL 
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pleted  his  four-years  course  of  study  at  the 
academy.— IjDited  States  v.  Redgrave,  116  U.  S. 
474.  6  S.  Ct.  444.  29  L.  Ed.  697. 

The  further  provisions  of  the  act  limiting 
the-  number  of  appointments  to  the  number  of 
vacancies^  occurring  during  the  preceding  year, 
and  providing  for  the  discharge  of  the  surplus 
graduates,  equally  refer  to  those  who  became 
graduates  after  the  year  1882  under  this  act, 
which  now  requires  for  graduation  a  full  course 
of  six  years  for  all  naval  cadets,  including  the 
two  years  of  service  on  board  a  naval  steam- 
er, which  before  had  constituted  the  service  of 
a  cadet  engineer  after  graduation. — Id. 

A  naval  cadet  engineer  not  deficient  in  any 
examination,  and  not  dismissed  for  misconduct 
under  Rev.  St.  §  1525,  nor  under  sentence  of 
court-martial  under  Rev.  St.  §  1229,  is  still 
in  office,  notwithstanding  an  honorable  discharge 
by  the  secretary  of  the  navy,  against  his  will, 
and  is  entitled  to  the  pay  attached  to  the  same. 
—United  States  y.  Perkins,  116  U.  S.  483,  6 
S.  Ct.  449,  29  L.  Ed.  700. 

A  cadet  engineer  is  an  "officer  in  the  naval 
service,"  within  the  meaning  of  Rev.  St  §  1229, 
prohibiting  dismissals  in  times  of  peace,  except 
after  sentence  of  a  court-martial.— Id. 

Act  Cong.  Aug.  5,  1882,  changing  the  offi- 
cial designation  of  persons  appointed  to  the 
naval  academy,  and  providing  for  the  mode  of 
appointment  of  graduates  to  the  naval  service, 
was  within  the  power  of  congress  and  was  not 
an  assumption  of  the  power  of  appointment 
belonging  to  the  executive.— Crenshaw  v.  United 
States,  134  U.  S.  99,  10  S.  Ct.  431,  33  L.  Ed. 
825. 

Rev.  St.  I  1520.  provides  that  "the  academic 
course  of  cadet  midshipmen  shall  be  six  years." 
The  navy  department  arranged  for  a  two-years 
course  afloat  as  part  of  the  academic  course, 
and  required  a  preliminary  examination  before 
beginning  such  two-years  course,  and  a  final 
examination  for  graduation  after  the  expiration 
thereof.  Heldf  that  a  cadet  afloat  was  still  a 
member  of  the  academy,  and  subject  to  the  pro- 
visions of  Act  Cong.  Aug.  5,  1882,  passed  while 
he  was  afloat,  for  the  appointment  to  the  naval 
service,  "from  the  graduates  of  the  year,  at  the 
conclusion  of  their  six-years  course,"  and  the 
discharge  of  graduates  for  whom  there  were  no 
vacancies. — Id. 

Rev.  St.  §  1229  [U.  S.  Comp.  St.  1901,  p. 
868],  provides  that  no  officer  in.  time  of  peace 
shall  be  dismissed  from  the  service  except  upon 
and  in  pursuance  of  the  sentence  of  a  court 
martial.  A  cadet  is  not  an  officer,  within  the 
intent  of  the  statute,  and  the  President  has 
power  to  dismiss  him  summarily. — Hartigan  v. 
United  States,  25  S.  Ct.  204,  196  U.  S.  169, 
49  L.  Ed.  434,  affirming  38  Ct.  CI.  346. 

Rev.  St.  §  1342,  art.  99  [U.  S.  Comp.  St. 
1901,  p.  967],  declare  that  the  word  "officer" 
shall  be  understood  to  designate  commissioned 
officers,  and  the  word  "soldier"  noncommission- 
ed officers,  musicians,  artificers,  and  privates. 
A  cadet  is  uncommissioned,  and  is  neither  an 
officer  nor  a  soldier,  though  in  the  military  serv- 
ice.— Id. 

A  cadet  in  the  United  States  Military 
Academy  at  West  Point  is  not  an  officer  in  the 
army,  within  the  meaning  of  Rev.  St.  U.  S.  § 
1229  [U.  S.  Comp.  St.  1901,  p.  868],  prohibit- 
ing dismissals  from  service  in  time  of  peace, 
except  after  trial  and  conviction  by  court-mar- 
tial.— Id. 

^=9 17.  Ealistmeiit. 

See  4  Cent.  Dig.  Army  ft  N.  98  40-60. 


— ^  In  general. 

See  4  Cent  Dig.  Army  it  N.  88  40-44. 

Though  Rev.  St.  §  1116,  requires  persons 
to  be  between  the  ages  of  16  and  35  to  be  prop- 
er subjects  for  enlistment,  one  over  35  years 
of  age  who  waa  enlisted  on  his  representation 


(that  he  was  under  such  age  cannot  avoid  his 
contract.— United  States  v.  Grimley,  137  U.  S. 
147,  11  S.  Ct.  54,  34  L.  Ed.  636,  reversing  de- 
cree (C.  C.)  In  re  Grimley,  38  F.  84. 

Under  Rev.  St  §  1342,  art  2,  which  pro- 
vides that  the  articles  of  war  shaU  be  read  to 
every  enlisted  man  within  six  days  after  his  en- 
listment, and  that  he  shaU  thereupon  take  the 
oath  of  allegiance,  the  taking  of  the  oath  of  al- 
legiance is  the  pivotal  fact  which  changes  the 
status  from  that  of  civilian  to  that  of  a  soldier ; 
and  the  fact  that  the  128  articles  of  war,  many 
of  which  do  not  concern  the  duty  of  a  solider, 
were  not  all  read  to  a  recruit  before  he  took 
the  oath,  will  not  vitiate  his  enlistment — Id. 

^=:»19.  — ^*  Bfinori, 

See  4  Cent  Dig.  Army  A  N.  89  46-50. 

Rev.  St  I  1117,  which  provides  that  "no 
person  under  the  age  of  21  years  shall  be  en- 
listed or  mustered  into  the  military  service  of 
the  United  States  without  the  written  consent 
of  his  parents  or  guardians,"  gives  the  par- 
ent or  guardian  the  right  to  invoke  the  aid  of 
the  courts  to  secure  the  restoration  of  the 
minor  to  his  or  her  control,  but  it  gives  do 
privilege  to  the  minor;  and  a  minor  over  16 
years  of  age  (which  is  declared  by  Rev.  St.  S 
1116,  the  period  when  minors  may  enter  the 
military  service),  who  represented  himself  to  be 
over  21  years  when  he  enlisted,  and  whose  par- 
ents are  not  insisting  on  their  rights  of  control, 
is  not  entitled  to  his  discharge  from  the  service. 
— Morrissey  v.  Perry,  137  U.  S.  157,  11  S.  Ct 
57,  34  L.  Ed.  644. 

The  fact  that  the  minor  deserted,  and  con- 
cealed himself  for  over  five  years,  and  until 
after  he  had  arrived  at  majority,  does  not  re- 
lieve him  from  his  obligation  as  a  soldier,  or 
his  liability  to  military  control.— Id. 

^=:»21.  Enlisted  men. 

.  See  4  Cent  Dig.  Army  ft  N.  99  SI,  62-68. 

^=»23.  — ^  Pay  and  allowanoes. 

See  4  Cent  Dig.  Army  &  N.  99  63-66,  68. 

One  who  has  enlisted  as  a  private  in  the 
United  States  marine  corps,  and  has,  since  en- 
listment, performed  duty  with  the  marine  band, 
on  the  capitol  grounds  or  the  president's 
grounds,  under  proper  order,  is  entitled  to  four 
dollars  a  month  in  addition  to  his  pay  as  pri- 
vate, as  provided  by  Rev.  St  U.  S.  §  1613, 
though  he  may  not  have  b\&en  rated  as  a  mu- 
sician.—ITnited  States  V.  Bond,  124  U.  S.  301, 
8  S.  Ct  501,  31  L.  Ed.  473. 

Under  the  longevity  act  of  1883  (22  Stat. 
284,  287,  c.  391,  and  Id.  473,  c.  97),  a  man 
who,  after  serving  in  the  regular  navy,  first  as 
enlisted  man  and  then  as  gunner,  and  receiving 
during  the  time  of  service  as  gunner  the  full 
compensation  to  which  he  was  entitled  under 
the  laws  then  in  force,  resigns,  and  is  after- 
wards reappointed  gunner,  receiving  on  his 
second  warrant  credit  for  the  actual  time  of  his 
former  service,  both  as'  gunner  and  as  enlisted 
mauj  counting  such  service  as  if  it  had  been 
continuous  as  gunner,  is  not  entitled  to  com- 
pensation as  if  he  had  been  allowed  on  his  first 
warrant  as  gunner  for  his  previous  service 
as  enlisted  man. — United  States  v.  Foster,  128 
U.  S.  435,  9  S.  Ct  116,  32  L.  Ed.  486. 

A  private  in  the  marine  corps,  discharged 

without  court-martial  "as  unfit  for  service,"  and 

of  bad  character,  is  not  entitled  to  the  retained 

>ay  allowed  by  Rev.  St.  §  1281,  to  a  soldier  upon 

lij^  discharge,  but  which  "shall  be  forfeited  un- 

ess  he  serves  honestly  and  faithfully  to  the  date 

of  his  discharge."     24  Ct.  CI.  219  reversed.— 

United  States  v.  Kingsley,  138  U.  S.  87,  11  S. 

Ct.  286,  34  L.  Ed.  896. 

He  is  entitled  to  transportation  and  sub- 
sistence from  the  place  of  his  discharge  to  that 
of  his  enlistment,  allowed  by  section  1290  to 
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soldiers  dischar^red  from  service  "except  by  way 
of  punishment  for  an  offense." — Id. 

Rov.  St.  §  1290,  as  amended  by  Act  Feb. 
27,  1877,  provides  that  "when  a  soldier  is  dis- 
charged from  the  service,  except  by  way  of  pun- 
ishment for  an  offense,  he  shall  be  allowed 
transportation  and  subsistence  from  the  place 
of  his  discharge  to  the  place  of  his  enlistment, 
enrollment,  or  original  muster  into  the  service." 
Held  that,  where  a  soldier's  first  discharge  is 
followed  by  his  re-enlistment  within  a  few 
days,  so  that  bis  service  is  practically  continu- 
ous, and  his  second  discharge  occurs  at  the 
place  of  his  original  enlistment,  he  is  not  enti- 
tled to  commutation  for  travel  and  subsistence 
to  the  place  of  his  second  enlistment.— United 
States  V.  Thornton,  160  U.  S.  654,  16  S.  Ct. 
415,  40  L.  Ed.  570. 

An  enlisted  man  in  the  volunteer  army  of 
the  United  States,  who  has  been  discharged  on 
his  own  application,  is  not  entitled  to  recover 
the  travel  pay  and  commutation  of  subsistence 
from  the  place  of  his  discharge  to  the  place 
of  his  enrollment,  which  are  allowable  by  Rev. 
St.  U.  S.  $  1290  [U.  S.  Comp.  St.  1901,  p.  916], 
when  discharged  from  the  service,  except  by 
way  of  punishment  for  an  offense.— United 
States  V.  Bamett,  23  S.  Gt.  039,  189  U.  S. 
474,  47  L.  Ed.  908. 

A  private  in  the  Hospital  Corps  of  the 
army,  whose  duties  are  defined  by  Act  March  1, 
1887,  S  5,  held  not  entitled  to  extra  pay  for  per- 
formance of  duties  in  the  telegraph  and  tele- 
phone office  in  the  general  hospital  at  the 
Presidio  of  San  Francisco,  under  verbcd  orders 
of  the  surgeon  commanding. — United  States  v. 
Ross,  36  S.  Ct.  198,  239  U.  S.  530,  60  L.  Ed. 
422.  reversing  judgment  Ross  v.  United  States, 
49  Ct.  CL  55. 

€=»27.   OiTiUan    employis   and    oontrao- 
tors. 

See  4  Cent.  Dig.  Army  A  N.  99  74,  76. 

Since  a  naval  constructor  has  no  authority 
to  turn  over  old  material  to  a  contractor,  the 
latter  takes  no  title  thereto,  and  must  account 
to  the  government  Jor  the  proceeds.  19  Ct.  CI. 
181  affirmed.— Steele  v.  United  States,  113  U. 
S.  128,  6  S.  Ct  396,  28  L.  Ed.  952. 

^=s»35.   Olfenaes  by  persona  In  militarj  or 
naval  serrioe. 

See  4  Cenc  Dig.  Army  A  N.  99  79-82i 

^=»36.  — ^  In  general. 

See  4  Cent.  Dig.  Army  A  N.  9  79. 

An  army  officer  in  charge  of  river  and  har- 
bor improvements,  who  pays  out  the  money 
subject  to  his  order,  and  control  on  false  ac- 
counts, represented  by  false  and  fraudulently 
certified  vouchers  purporting  to  be  issued  as 
against  the  appropriation  for  the  improvements, 
which  moneys,  to  his  knowledge,  are  not  due 
or  owing  from  the  United  States  to  the  parties 
paid,  or  to  any  one  else,  applies  to  a  purpose 
not  prescribed  b^  law  public  moneys  of  the 
United  States,  within  the  meaning  of  Rev.  St. 
U.  S.  §  5488  [U.  S.  Comp.  St.  1901,  p.  3703], 
relating  to  the  improper  disposition  of  public 
moneys  by  a  disbursing  officer  of  the  United 
States.  Order  105  F.  614  affirmed.— Carter  v. 
McOaughry,  22  S.  Ct  181,  183  U.  S.  365,  46 
Ll  Ed.  236. 

An  army  officer  who  applies  to  a  purpose 
not  prescribed  by  law  public  moneys  intrusted 
to  him  for  river  and  harbor  purposes,  by  caus- 
ing them  to  be  paid  out  by  checks  on  false  ac- 
counts, in  violation  of  Rev.  St.  U.  S.  f  5488  [U. 
S.  Comp.  St.  1901,  p.  3703],  relating  to  the 
improper  disposition  of  public  moneys  by  a  dis- 
bursing officer  of  the  United  States,  may  be 
convicted  by  an  army  court-martial  of  a  viola- 
tion of  the  sixty-second  article  of  war  [Id.  p. 


957],  which  provides  for  the  punishment  of  all 
crimes  prejudicial  to  good  order  and  military 
discipline  "not  mentioned  in  the  foregoing  arti- 
cles of  war,"  although  the  sixtieth  article  [Id. 
p.  955]  provides  for  the  punishment  of  any  per- 
son in  the  military  service  who  causes  false  or 
fraudulent  claims  to  be  made  against  the  Unit* 
ed  States,  or  who,  for  the  purpose  of  obtain- 
ing payment  of  any  claim  against  the  United 
States,  makes  or  procures  the  making  of  any 
writing  or  other  paper,  knowing  it  to  contain 
any  false  or  fraudulent  statement. — Id. 

The  embezzlement  by  an  army  officer  of 
moneys  appropriated  for  river  and  harbor  im- 
provements, with  whose  disbursement  he  is  in- 
trusted, in  violation  of  Rev.  St  U.  S.  f  5488 
[U.  S.  Comp.  St.  1901,  p.  3708],  relating  to  the 
improper  disposition  of  public  money  by  any 
disbursing  officer  of  the  United  States,  is  not 
the  embezzlement  of  money  "furnished  or  in- 
tended for  ,  the  military  service,"  within  the 
meaning  of  Article  of  War  60,  subd.  9  [Id.  p. 
956].— Id. 

^=938.  — ^*  Desertion. 

See  4  Cent  Dig.  Army  ft  N.  99  Sit  88. 

A  police  officer  of  a  state,  or  a  private  citi- 
zen, has  no  authority  as  such,  without  any  war- 
rant or  military  order,  to  arrest  and  detain  a 
deserter  from  the  army  of  the  United  States. — 
Kurtz  V.  Moffitt,  115  U.  S.  487,  6  S.  Ct  148,  29 
L.  Ed.  458. 

^=:»42.  Oonrta-martial* 

See  4  Cent  Dig.  Army  A  N.  99  89-97. 


— ^*  Creation,    eonstitntion,    and 
organlEatlon* 
See  4  Cent  Dig.  Army  ft  N.   9  89. 

A  rear  admiral  of  the  navy,  in  charge  of 
the  Asiatic  squadron  at  Hong  Kong,  ordered  a 
general  court-martial  consisting  of  seven  offi- 
cers, five  of  whom  were  inferior  in  rank  to  ap- 
pellant, who  was  tried  and  dismissed  from  the 
navy.  At  the  time  there  were  on  waiting  or- 
ders in  Washington  12  officers  superior  in  rank 
TO  appellant;  and  he  contended  that  under  arti- 
cle 39  (Rev.  St.  f  1624)  of  the  articles  for  the 
government  of  the  navy,  providing  that  in  no 
case  where  it  can  be  avoided  without  injury  to 
the  service  shall  more  than  one-hcdf  of '  the 
^members  of  a  court-martiaL  exclusive  of  the 
president,  be  junior  to  the  officer  to  be  tried,  the 
court-martial  was  illegal.  Held^  that  it  was  in 
the  discretion  of  the  officer  to  say  whether  a 
court-martial  consisting  one-half  of  officers  su- 
perior to  appellant  in  rank  could  be  convened 
"without  injury  to  the  service,"  and,  in  the 
absence  of  a  showing  to  the  contrary,  the  courts 
will  assume  that  his  discretion  was  properly 
eiercised.— Mullan  v.  United  States,  140  U.  S. 
240,  11  S.  Ct.  788.  35  L.  Ed.  489,  affirming 
judgment  23  Ct  CI.  34. 

The  fact  that  on  a  previous  occasion  offi- 
cers were  sent  from  Washington  to  Panama  to 
make  up  a  court-martial  with  members  superior 
in  rank  to  the  person  to  be  tried  cannot  affect 
the  legality  of  the  court-martial  at  Hong  Kong. 
-Id. 

The  power  of  the  president  to  appoint  a 
general  court-martial  does  not  depend  only  on 
the  seventy-second  article  of  war  (Rev.  St.  § 
1342).  and  is  not  restricted  to  the  single  case 
therein  mentioned,  but  is  necessarily  vested  in 
him  by  virtue  of  his  office  as  commander  in 
chief.— Swaim  v.  United  States,  17  S.  Ct  448, 
165  U.  S.  553,  41  L.  Ed.  823. 

The  volunteer  army  of  the  United  States, 
raised  under  Act  Cong.  March  2,  1899,  c.  352, 
(30  Stat.  977),  is  "other  forces,"  within  the 
meaning  of  the  seventy-seventh  article  of  war 
[U.  S.  Comp.  St  1901,  p.  959]  declaring  that 
"officers  of  the  regular  army  shall  not  be  com- 
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petent  to  sSt  on  conrta-martial  to  try  the  officers 
or  soldiers  of  other  forces,"  alUiough  the  volun- 
teer troops  organized  under  that  act  were  mus- 
tered directly  into  the  service  of  the  United 
States,  without  regard  to  state  or  territorial 
lines.  Order,  Deming  v.  McClaughry,  113  F. 
639.  51  C.  C.  A.  349,  affirmed.— McClaughry  v. 
Deming,  22  S.  Ct  786,  186  U.  S.  49,  46  L.  Ed. 
1049. 

A  court-martial  entirely  composed  of  offi- 
cers in  the  regular  army  of  the  United  States, 
who  by  the  seventy-seventh  article  of  war  are 
"not  competent  to  sit  on  courts-martial  to  try 
the  officers  or  soldiers  of  other  forces,'*  is  with- 
out jurisdiction  to  try  an  officer  or  soldier  of 
such  other  forces  when  convened  for  that  sole 
purpose.— Id. 

The  prohibition  against  the  convocation  of 
a  general  court-martial  by  the  commander  of  a 
fleet  or  squadron  without  the  previous  author- 
isation of  the  President,  which  is  made  by  Rev. 
St  U.  S.  i  1624.  art.  38  [U.  S.  Comp.  St.  1901. 
p.  1116],  when  such  fleet  or  squadron  is  in  the 
waters  of  the  United  States,  applies  only  to 
those  waters  which  are  within  what  was  term- 
ed by  Act  March  3,  1901.  c.  852,  31  Stat  1108 
[U.  S.  Comp.  St  1901,  p.  10401  the  continental 
limits  of  the  United  States.  Judgment,  Smith 
V.  United  States.  38  Ct.  CI.  257,  reversed.— 
United  States  v.  Smith,  25  S.  Ct  489,  197  U. 
S.  386,  49  L.  Ed.  801. 

An  officer  of  the  regular  army  is  within  the 
provisions  of  Rev.  St  U.  S.  I  1342,  art.  77  [U. 
S.  Comp.  St.  1901,  p.  959],  that  "officers  of  the 
regular  army  shall  not  be  competent  to  sit  on 
courts-martial  to  try  officers  or  soldiers  of  other 
forces,*'  although  such  officer  has  been  granted 
an  indefinite  leave  of  absence  from  the  regular 
arm^r  in  order  to  enable  him  to  accept  a  com- 
mission in  the  volunteer  forces.  Judgment.  41 
Ct  CI,  275.  affirmed.— United  States  v.  Brown, 
27  S.  Ct.  620,  206  U.  S.  240,  51  L.  Ed.  1046. 


— —  Jnrisdietioii. 

See  4  Cent  Dig.   Army  ft  N.  9S  90-91 

A  writ  of  prohibition  will  not  lie  to  prevent 
the  trial  of  an  officer  of  the  navy,  who,  while 
serving  by  ajppointment  of  the  preddent  as  chief 
of  a  bureau  in  the  navy  department,  makes  con- 
tracts or  payments  in  violation  of  law  and  dis- 
regard of  the  interests  of  the  government,  to 
promote  the  interests  of  contractors,  by  a  court- 
martii^l  of  naval  officers,  for  "scandalous  con- 
duct, tending  to  the  destruction  of  good  morals,*' 
and  "culpable  inefficiency  in  the  performance  of 
duty,*'  under  Rev.  St.  f  1624,  on  the  theory  that 
the  offense  was  committed  in  a  civil  capacity, 
and  that,  therefore,  the  court-martial  has  no  ju- 
risdiction of  it— Smith  v.  Whitney,  116  U.  S. 
167,  6  S.  Ct  570.  29  L.  Ed.  601. 

A  recruit,  who  was  enlisted  on  his  represen- 
tation that  he  was  only  28  years  of  age,  is  es- 
topped, on  his  trial  for  desertion,  to  plead  that 
be  was  never  properly  enlisted  because  he  in 
fact  was  then  over  35  years  of  age.  which  is 
fiixed  by  Rev.  St  f  1116.  as  the  limit  of  the  age 
for  enlistment,  and,  hence,  that  he  is  not  amen- 
able to  court-martial.  38  Fed.  84  reversed. — 
United  States  v.  Grimley.  137  U.  S.  147.  11  S. 
Ct  54.  34  L.  Ed.  636. 

In  the  fifth  amendment  to  the  constitution, 
providing  that  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime  un- 
less on  a  presentment  or  indictment  of  a  grand 
jury,  "except  in  cases  arising  in  the  land  or  na- 
val forces,  or  in  the  militia,  when  in  actual  serv- 
ice in  time  of  war  or  public  danger,**  the  clause.- 
"when  in  actual  service  in  time  of  war  or  public 
danger,**  applies  only  to  the  militia ;  and  there- 
fore congress  has  power  to  provide  for  the  trial 
by  court-martial  of  all  crimes  committed  by 
persons  in  the  army  or  navy,  regardless  of  the 
fact  of  peace  or  war.— Johnson  v.  Sayre.  158  U. 
S.  109.  15  S.  Ct  773,  39  L.  Ed.  914. 

A  paymaster's  clerk  is  a  person  in  the  na- 
val service,  and  subject  to  the  jurisdiction  of  a 


naval  court-martial  for  offenses  prohibited  by 
statutes  relating  to  persons  in  stich  service. 
— ^Id. 

Consent  can'  confer  no  jurisdiction  on  a 
court-martial  composed  entirely  of  officers  of 
the  regular  army  of  the  United  States  in  direct 
violation  of  the  seventy-seventh  article  of  war. 
which  declares  that  such  officers  shall  not  be 
competent  to  sit  on  courts-martial  to  try  the 
officers  or  soldiers  of  other  forces.  Order,  Dem- 
ing V.  McClaughry.  113  F.  639.  51  C.  C.  A.  349, 
afiBrmed.— McClaughry  v.  Deming,  22  S.  Ct  786, 
186  U.  S.  49.  46  L.  Ed.  1049. 

A  general  court-martial  baa  jurisdiction, 
under  the  sixty-second  article  of  war,  as  of  a 
crime  not  capital,  to  try  a  soldier  for  a  homi- 
cide punishable,  under  Pen.  Code  P.  I.,  art 
404,  by  imprisonment— Grafton  v.  United 
States,  27  S.  Ct.  749,  206  U.  8.  333,  51  L.  Ed. 
1084,  11  Ann.  Cas.  640. 

A  court-martial  convened  at  a  naval  officer*8 
request  to  investigate  charges  against  him  ia 
not  without  jurisdiction  because  he  was  requir- 
ed, as  a  condition  precedent  to  waive  protection 
of  Rev.  St  U.  S.  f  1624,  art  60  (U.  S.  Comp. 
St  1901,  p.  1119),  by  consenting  t6  admission 
in  evidence  of  the  record  of  testimony  introduced 
before  a  prior  court  of  inquiry,  with  right  to 
call  additional  witnesses.  Judgment  (19lfr>  42 
Ct  CI.  157.  affirmed.— Mullan  v.  United  States, 
29  S.  Ct  330.  212  U.  S.  516,  53  D.  Ed.  632. 

^»46.  «»  Former  piudslmieiit  for  Muno 
olfenso. 

The  suspension  of  a  naval  officer,  charged 
with  drunkenness  and  neglect  of  duty,  from 
morning  until  evening  of  the  same  day,  when  he 
was  restored  to  duty  to  give  "time  to  investigate 
the  case,'*  is  not  such  a  punishment  for  the  of- 
fense as  precludes,  under  Navy  Regulations 
1865,  par.  1205,  further  proceedings  against  him 
by  court-martial,  but  must  be  deemed  simply  a 
temporary  precaution  for  the  preservation  of 
good  order  and  discipline.  Judgment  88  Ct.  CI. 
473,  affirmed.— Bishop  v.  United  States,  25  S. 
Ct  440,  197  U.  S.  334,  49  U  Ed.  780. 


«»  Proeeedinss  and  review. 

See  4  Cent  Dig.  Army  A  Sl  89  93-95. 

Article  43  of  the  articles  for  the  government 
of  the  navy  (Rev.  St.  f  1624,  art  43),  providinK 
that  a  person  accused  shall  be  fumisned  with 
a  true  copy  of  the  charges,  with  the  specifica- 
tions at  the  time  he  is  put  under  arrest,  refers 
to  the  time  he  is  arrested  for  trial  by  court- 
martial,  and  not  to  the  time  of  a  previous  arrest 
to  await  the  action  of  a  court  of  inquiry ;  and 
one  in  custody  to  await  the  result  of  a  court  of 
inquiry  cannot  be  considered  as  put  under  ar- 
rest for  trial  by  court-martial  until  the  secre- 
tary of  the  navy  has  informed  him  of  the  report 
of  the  court  of  inquiry,  and  ordered  a  court- 
martial  to  convene  to  try  him.— Johnson  v. 
Sayre,  158  U.  S.  109,  15  S.  Ct  773,  39  L.  Ed. 
914. 

It  seems  that  section  923  of  the  army  regu- 
lations of  1881,  having  superseded  the  provisions 
of  the  British  mutiny  act  on  the  subject,  if  the 
same  were  ever  in  force  in  this  country,  author- 
izes the  president  to  return  the  proceedings  of 
a  court-martial,  submitted  to  him  for  review, 
either  once  or  oftener,  with  a  recommendation 
that  a  more  severe  sentence  be  imposed. — 
Swaim  v.  United  States,  17  S.  Ct  448,  165  U. 
S.  553,  41  L.  Ed.  823. 

The  president  does  not  become  the  accuser 
or  prosecutor  of  a  defendant  before  a  court- 
martial  because,  in  consequence  of  an  accusa- 
tion made  by  a  private  person  to  the  secretary 
of  war,  he  has  convened  a  court  of  inquiry,  and, 
upon  its  report,  the  necessary  routine  steps  have 
been  taken  by  the  war  department  to  bring  the 
defendant  to  trial.- Id. 

It  is  peculiarly  for  an  army  court-martial 
to  determine  whether  the  crime  of  embezzlement 
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cbaned  is  "to  the  prejudice  of  good  order  and  r  approval.'*  Held,  that  an  indorsement  by  the 
military  discipline/^  within  the  meaning  of  the  secretary  of  war  upon  the  record  of  such  pro- 
._j  — ...a^i^  ^0  — -  ^^^^iAi^tr  t^w.  fKo  ceedings,  that,  "in  conformity  with  the  sixty- 
fifth  of  the  rules  and  articles  of  war,  the  pro- 
ceedings of  the  general  court-martial  in  the 
foregoing  case  have  been  forwarded  to  the  sec- 
retary of  war  for  the  action  of  the  president 
The  proceedings,  findings,  and  sentence  are  ap- 
proved, and  the  sentence  will  be  duly  executed," 
—is  presumptively  a  personal  approval  by  the 
president,  for  it  is  not  necessary  that  such  ap- 
proval shall  be  evidenced  by  his  own  hand. — 
United  States  v.  Page.  137  U.  S.  673,  11  S.  Ct. 
219,  34  t».  Ed.  828,  overruling  Page  v.  United 
States,  25  Ct  CI.  254 ;  United  States  v.  Fletch- 
er, 148  U.  S.  84,  13  S.  Ct  552,  37  K  Ed.  378, 
overruling  Fletcher  v.  ^United  States,  26  Ct  OL 
541;  Ide  v.  United  States,  150  U.  S.  517,  14  S. 
Ct.  188,  37  L.  Ed.  1166. 

Punishments  of  fine  and  imprisonment  im- 
posed by  the  sentence  of  an  army  court-martial 
are  not  illegal  on  the  theory  that,  because  by 
such  sentence  the  accused  was  also  dismissed 
from  the  army,  such  punishments  were  inflict- 
ed ^after  the  accused  had  ceased  to  be  an  officer 
of  the  army,  since,  having  been  proceeded 
against  as  such,  jarisdiction  attached,  which 
included  not  only  the  power  to  hear  and  deter- 
mine the  case,  but  the  power  to  execute  and  en- 
force the  sentence  of  the  law,  and,  having  been 
sentenced,  the  status  of  the  accused  was  uiat  of 
a  military  prisoner  held  by  the  authority  of  the 
United  States  as  an  offender  against  its  laws. 
Order  105  F.  614,  affirmed.-~Carter  v.  Mc- 
Claughty,  22  S:  Ct  181,  183  U.  S.  366,  46  L. 
Ed.  236. 

A  sentence  of  an  army  oonrt-martial  con- 
vened by  orders  issued  by  the  president  does  not 
cease  to  be  the  sentence  of  such  court-martial, 
on  the  theory  that  the  punishment  fixed  thereby 
must  be  regarded  as  increased,  because  the  pres- 
ident, acting  as  the  reviewing  authority  under 
Act  .July  27,  1892  (27  Stat  277.  c.  272),  dis^ 
approved  the  findings  of  guilty  of  some  of  the 
specifications  under  two  of  the  charges,  and  ap- 
proved finding9  of  guilty  of  one  or  more  specifi- 
cations under  each  of  the  charges,  and  of  the 
findings  of  guilty  of  all  of  the  charges,  and  ap- 
proved the  sentence.— Id. 

A  sentence  of  an  army  court-martial  im- 
posed upon  a  commissioned  officer  is  not  illegal 
*on  the  ground  that  the  punishment  prescribed 
is  in  excess  of  the  maximum  punishment  fixed 
by  the  president  under  Act  Sept  27,  1890,  c. 
998,  26  Stat.  491  [U.  S.  Comp.  St.  1901.  p. 
969],  since  all  the  executive  orders  made  under 
such  act  relate  to  cases  of  enlisted  men.— Id. 


sixty-second  article  of  war,  providing  for  the 
punishment  of  such  crimes.  Order  105  F.  614, 
affirmed.-Carter  v.  McClaughry,  22  S.  Ct  181, 
183  U.  S.  365,  46  U  Ed.  236. 

The  expressed  satisfaction  of  the  accused 
with  the  court-martial  as  constituted,  precludes 
collateral  attack  on  its  judgment  on  the  ground 
tliat  as  many  officers  as  could  be  convened  with- 
out injury  to  the  service  were  not  summoned 
as  act  July  17.  1862,  c.  204.  art  11,  12  Stat 
603,  requires.  Judgment  38  Ct  CI.  473.  affirm- 
ed—Bishop V.  United  States,  25  S.  Ct.  440,  197 
U.  S.  334,  49  L.  Ed.  780. 

The  copy  of  charges  against  a  naval  officer, 
which,  together  with  the  specifications,  must  be 
served,  under  Navy  Regulation  Act  April  23, 
1800,  c.  33,  art  38,  2  Stat.  50,  51,  on^  a  person 
sought  to  be  court-martialed,  at  the  time  he  is 
put  under  arrest,  need  not  be  served  when  he  is 
placed  under  arrest  as  a  temporary  precaution 
for  the  preservation  of  good  order  and  for  fur- 
ther investigation,  but  the  service  is  in  time 
where  he  had  been  released  from  such  arrest  and 
returned  to  duty,  conformably  to  Navy  Regula- 
tions 1865,  par.  1202,  when  made  on  the  day  of 
his  rearrest — ^Id. 

The  arrest  referred  to  in  Rev.  St.  U.  S.  § 
1624,  art.  43  [U.  S.  Comp.  St  1901,  p.  11171, 
ua  the  time  when  the  person  accused  is  to  be 
furnished  with  a  copy  of  the  charges  and  spec- 
ifications on  which  he  is  to  be  tried  by  a  naval 
court-mflrtial,  is  not  the  preliminary  arrest  or 
detention  while  awaiting  the  action  of  higher 
authority  to  frame  charges  and  specifications 
and  order  tiie  oourt-martial,  but  is  the  arrest 
resulting  from  the  preferring  of  the  charges 
by  the  proper  authority  and  the  convening  of 
the  court-martial.  Judgment,  Smith  v.  United 
States  38  Ct  CI.  257,  reversed.— United  States 
V.  Smith,  25  S.  Ct  489.  197  U.  S.  386,  49  L. 
Ed.  801. 

Civil  courts  cannot  review  proceedings  and 
sentences  of  courts-martial,  where  they  are  le- 
gally organised  and  have  jurisdiction  of  the 
offense  and  of  the  person  of  accused,  and  have 
complied  with  statutory  requirements  governing 
their  proceedings.  Judgment  (1907)  &  Ct  CI. 
157,  affirmed^Mullan  v.  United  States,  29  8. 
Ct  330,  212  U.  S.  516,  53  L.  Ed.  632. 

The  decision  of  a  military  tribunal  acting 
within  the  scope  of  its  lawful  powers  cannot 
be  reviewed  or  set  aside  by  the  courts.— (1911) 
Reaves  v.  Aindworth,  31  S.  Ct.  230,  219  U.  S. 
296,  55  L.  Ed.  225,  affirming  judgment  (1906) 
28  App.  D.  C.  167. 


«»  Bentaaea,  »pproT»l,  and  eze- 

4  Cent  Dig.  Army  ft  N.  8S  96.  97. 

Under  the  sixty-fifth  article  of  war  (2  Stat 
367,  c  20),  the  sentence  of  a  general  court-mar- 
tial, in  time  of  peace,  that  a  commissioned  of- 
ficer be  dismissed  from  service,  is  inoperative 
until  approved  by  the  president;  and  an  order 
of  the  president  approving  the  proceedings  and 
sentence  will  not  be  sufficient,  unless  it  is  au- 
thenticated in  a  way  to  show,  otherwise  than  by 
inference,  that  it  is  the  result  of  the  judgment 
of  the  president  himself,  and  that  it  is  not  a 
mere  departmental  order,  signed  by  the  secre- 
tary of  war  alone,  which  might  or  might  not 
have  attracted  his  personal  attention.  19  Ct 
CL  396,  reversed.— Runkle  v.  United  States, 
122  U.  S.  548.  7  S.  Ct.  1141,  30  L.  Ed.  1167. 

Article  65,  Articles  of  War  (Act  April  10, 
1806;  2  Stat  p.  367),  provides  that  "no  sen- 
tence of  a  court-martial  shall  be  carried  into 
execution  •  •  •  until  after  the  whole  pro- 
ceedings shall  have  been  transmitted  to  the 
secretary  of  war,  to  be  laid  before  the  president 
of  the  United  States  for  His  confirmation  or  dis- 


Reducing  sentence  of  a  court-martial,  dis- 
missing a  naval  officer  from  service,  to  suspen- 
sion for  five  years  on  half  sea  pay,  with  a  re- 
duction in  rank  to  the  foot  of  the  list  of  his 
grade,  is  a  mitigation  of  sentence,  within  the 
provision  of  Rev.  St.  U.  S.  i  1624,  art  54  (U. 
S.  Comp.  St  1901,  p.  1119),  that  every  officer 
authorized  to  convene  a  general  court-martial 
shall  have  power,  on  revision  of  its  proceedings, 
to  "remit  or  mitigate,"  but  not  to  "commute,' 
the  sentence  of  any  such  court  which  he  is 
authorized  to  approve  and  confirm.  Judgment 
(1907)  42  Ct  CI.  157,  affirmed.— Mullan  v.  Unit- 
ed States,  29  S.  Ct.  330,  212  U.  S.  516,  53  L. 
Ed.  632. 


«»  OonolusiTeness  of  sentence. 

See  4  Cent  Dig.  Army  A  N.  9  96. 

Where  a  general  court-martial  has  cogni- 
zance of  the  charges  made,  and  jurisdiction  of 
the  person  of  the  defendant,  its  sentence  dis- 
missing defendant  from  the  army  cannot  be  col- 
laterally questioned,  in  a  proceeding  by  the  de- 
fendant in  the  court  of  claims  against  the  Unit- 
ed States  for  salary,  on  the  ground  that  one  of 
the  officers  composing  the  court  had  preferred 
one  of  the  charges  against  him,  and  testified  as 
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a  witness  in  the  proceedings.  15  Ct.  CI.  532 
affirmed.— Keyes  ▼.  United  States,  109  U.  S. 
336,  3  S.  Ct  202,  27  L.  Ed.  954. 

Within  the  sphere  of  their  jurisdiction,  the 
judgments  and  sentences  of  courts-martial  are 
as  final  and  conclusive  as  those  of  civil  tri- 
bunals of  last  resort,  and  the  only  authority  of 
the  civil  courts  is  to  inquire  whether  the  mili- 
tary authorities  are  proceeding  regularly  within 
their  jurisdiction.  If  they  are,  they  cannot  be 
interfered  with,  no  matter  what  errors  may  be 
committed  in  the  exercise  of  their  lawful  juris- 
diction.—United  States  V.  Grimley,  137  U.  S. 
147.  11  S.  Ct.  54,  34  L.  Ed.  636,  reversing  de- 
cree (C.  C.)  In  re  Grimley,  38  F.  84. 

Specifications  of  a  charge  tried  by  a  court- 
martial^  not  objected  to  for  insufficiency  on  the 
trial,  will  not  be  held  on  their  face  incapable  of 
sustaining  the  charge,  upon  review  of  proceed- 
ings by  an  army  officer  claiming  arrears  of  pay, 
on  the  ground  of  the  illegality  of  his  dismissal 
from  the  service.— United  states  v.  Fletcher,  148 
U.  S.  84,  13  S.  Ct.  552,  37  L.  Ed.  378. 

Where  a  court-martial  has  jurisdiction,  er- 
ror in  its  exercise  cannot  be  reviewed  in  a  pro- 
ceeding by  an  army  officer,  sentenced  by  such 
court  to  be  dismissed  from  the  service,  to  re- 
cover arrears  of  pay,  on  the  ground  that  he  nev- 
er was  dismissed  in  fact,  by  reason  of  the  fail- 
ure of  the  president  of  the  United  States  to  ap- 
prove the  sentence. — Id. 

The  decision  of  a  court-martial  in  determin- 
ing the  validity  of  a  challenge  to  one  of  its 
members  cannot  be  reviewed  in  a  collateral  ac- 
tion.—Swaim  V.  United  States,  17  S.  Ct.  448, 
166  U.  S.  553,  41  L.  Ed.  823. 

The  conclusions  of  a  court-martial  in  re- 
spect to  matters  falling  within  its  province  can- 
not be  controlled  or  reviewed  by  the  civil  courts, 
—Id. 

The  proceedings  and  sentence  of  a  court- 
martial,  having  jurisdiction  of  the  person  ac- 
cused, and  of  the  offense  charged,  and  acting 
within  the  scope  of  its  lawful  powers,  cannot 
be  reviewed  or  set  aside  by  the  civil  courts  for 
errors  in  the  admission  or  rejection  of  evidence 
or  other  matters  of  procedure.— Id. 

The  action  of  a  court-martial  in  revising 
at  the  suggestion  of  the  reviewing  authority  a 
sentence  imposed  by  it,  and  imposing  a  more 
severe  sentence,  being  within  the  sphere  of  its 
authority,  cannot  be  collaterally  impeached  for 
any  error  or  irregularity.— Id. 

The  question  whether  the  appointment  up- 
on a  general  court-martial  of  officers  inferior  in 
rank  to  the  defendant  to  be  tried  can  be  avoid- 


ed, as  required  by  the  seventy-ninth  article  of 
war,  is  committed  to  the  discretion  of  the  ap- 
pointing officer,  who  must  be  presumed  to  have 
acted  in  pursuance  of  law;  and  the  sentence 
of  a  court-martial  cannot  be  collaterally  at- 
tacked by  going  into  an  inquiry  whether  the 
trial  by  officers  inferior  in  rank  to  the  accused 
was  or  was  not  avoidable. — Id. 

Confirmation  of  the  sentence  of  a  court- 
martial  by  the  officer  convening  it  was  not  re- 
quired by  Act  July  17,  1862,  c.  204,  arts.  19, 
20,  12  Stat  605,  where  the  sentence  extended  to 
dismissal  from  the  service,  since  under  the  first 
of  such  articles  such  a  sentence  must  be  ap- 
proved by  the  President  Judgment  38  Ct.  CI. 
473,  affirmed.— Bishop  v.  United  States,  25  S. 
Ct  440,  197  U.  S.  334,  49  L.  Ed.  780. 

The  confirmation  by  the  President  of  the 
sentence  of  a  court-martial  sufficiently  appears 
from  the  statement  to  that  effect  in  a  letter 
from  the  Secretary  of  the  Navy  notifying  the 
accused  that  he  was  dismissed  from  the  service, 
and  the  President's  signed  approval  of  the  brief 
of  the  findings  of  the  court-martial  submitted  to 
him  by  the  Navy  Department  for  his  action. — Id. 

Civil  tribunals  cannot  disre^rard  the  judg- 
ments of  a  general  court-martial  against  an 
accused  officer  or  soldier  for  mere  errors,  or  for 
any  reason  not  affecting  the  jurisdiction  of 
the  military  court,  even  though  the  civil  court, 
if  it  had  first  taken  hold  of  the  case,  might 
have  tried  the  accused  for  the  same  offense,  or 
even  for  one  of  higher  grade  arising  oift  of  the 
same  facts.— Grafton  v.  United  States,  27  S.  Ct 
749,  206  U.  S.  333,  51  L.  Ed.  1084, 11  Ann.  Cas. 
640.. 

^=:»52.  Boldiors'  bomea. 
See  4  Cent  Dig.  Army  A  N.  H  100-102. 

The  exemption  of  the  United  States  from  re- 
covery of  interest  on  its  contracts,  unless  there 
is  a  stipulation  to  pay  interest  or  a  statute  per- 
mitting its  recovery,  does  not  extend  to  the 
Mountain  Branch  of  the  National  Home  for 
Disabled  Volunteer  Soldiers,  created  by  Rev. 
St  §  4825  et  seq.  (U.  S.  Comp.  St  1901,  p. 
3337  et  seq.),  as  a  government  agency  .and  in- 
vested with  various  powers,  including  the  right 
and  liability  to  sue  and  be  sued.— National 
Home  for  Disabled  Volunteer  Soldiers  v.  Par- 
rish,  33  S.  Ct  944.  229  U.  S.  494,  57  L.  Ed. 
1296,  affirming  decree  194  F.  940,  114  C.  C.  A. 
576. 

ARRAIGNMENT. 

See  Criminal  Law,  «=»261-302. 


ARREST. 

Scope-Note, 

[INCLUDES  taking  and  keeping  persons  in  legal  custody  to  answer  demands  In  civil 
actions  or  ciiarges  of  crime,  or  to  prevent  commission  of  crime;  nature  and  scope  of  the 
remedy  in  both  civil  and  criminal  cases  in  general;  in  what  cases  and  to  and  against 
whom  it  Is  allowed,  and  privilege  from  arrest;  grounds  of  arrest  and  jurisdiction  over 
and  proceedings  to  obtain  arrest;  issuance,  requisites,  and  validity  of  writs,  warrants, 
orders  of  arrest,  etc.,  in  civil  actions,  and  amendment  thereof;  authority  to  arrest,  mak- 
ing arrests,  and  service  of  writs,  warrants,  etc. ;  quashing,  vacating,  or  setting  aside  pro- 
cess or  orders  for  arrest,  discharge  from  custody  of  poor  debtors,  etc.,  and  other  relief 
against  arrest;  return  of  process  for  arrest;  liabilities  on  and  enforcement  of  securities 
gi?en  to  obtain  arrests;  and  liabilities  of  persons  other  than  officers  for  wrongfully  pro- 
caring  or  making  arrests. 

[For  related  matters  under  other  topics,  see  cross -referenoes  after  analysis*] 

^  Analysis. 

I.  In  Civil  Actions. 

♦»  3.  Statutory  provisions. 

n.  On  Criminal  Charges. 

61.  Authority  to  arrest  without  warrant. 
62. In  general. 

CrosS'References. 

See- 
Bail. 
False  Imprisonment 

Treaties   relating   to    arrest   of   deserters,   see 
Treaties,  ^=s»8. 


z.  IN  cnm.  AcnoiiB. 

$=>3.  Statutory  provisioiis. 

Bee  4  Cent.  Dig.  Arrest,  S  1* 

Imprisonment  for  debt,  contrary  to  Act 
July  1,  1902,  c.  1869,  §  5.  32  Stat.  692,  is 
not  provided  by  the  Philippine  Penal  Code, 
under  which  a  person  convicted  of  ^  embezzle- 
ment may  be  made  to  snSer  a  snbsidiary  im- 
prisonment for  a  term  not  exceeding  one-third 
of  the  principal  penalty,  in  lieu  of  the  restora- 
tion of  the  sum  found  to  be  embezzled,  with 
the  right  to  be  released  from  such  subsidiary 
punishment  upon  nayment  of  the  money  wrong- 
fully converted.— Freeman  v.  United  States,  30 
S.  Ct.  592,  217  U.  S.  539,  54  L.  Ed.  874, 19  Ann. 
Cas.  755. 

n.  OK  ORnaHAii  charges. 

Due  process  of  law,  see  Constitutional  Law,  ^^ 
262. 

Illegal  arrest  as  deprivinjE  court  of  jarisdiction, 
see  Criminal  Law,  ^=»99. 

Prltilege  of  Congressmen  from  arrest,  see  Unit- 
ed States,  ^=:»12. 


^=»61.  Autliority  to  arrest  wltliont  war- 
raiit. 
See  4  Cent  Dig.  Arrest  H  144-100. 

^=»62.  — ^*  In  general. 

See  4  Cent  Dig.  Arreet,  t  144.       . 

A  police  officer  of  a  state  or  a  private  citizen 
has  no  authority  as  such,  without  any  warrant 
or  military  order,  to  arrest  and  detain  a  deserter 
from  the  United  States  army.— Kurtz  v.  Moffitt, 
115  U.  S.  487.  6  S.  Ct  148,  29  L,  Ed.  458. 

ARREST  OF  JUDGMENT. 

See  Judgment;  «s»263-266. 


ARSON. 

See  4  Cei^t  Dig.  Arson. 

Acquittal,  bar  to  civil  action,  see  Judgment, 
559. 


ART. 


See  Patents,  ^=s>4-8. 
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ASSAULT   AND   BATTERY. 

Scope-Note. 

[INCLUDES  acts  of  violence  towards  the  person  of  another,  either  with  or  without 
actual  touching  or  striklns,  not  constituting  an  element  in,  or  attempt  to  commit,  any 
other  specific  injury  or  offense;  Justification  or  excuse  for  such  acts;  circumstances  of 
aggravation ;   and  liabilities  and  remedies  therefor,  civil  or  criminaL 

Analysis. 
L  Civil  Liability. 

(A)  Acts  Constitutxng  Assault  or  Battery  and  Liability  Thgriu^os. 

«=p8.  Defenses. 

9.  In  general. 

(B)  Actions. 

IL  Criminal  Responsibility. 


I.   OlVn.  I.IABIUTY. 

Action  by  wife  against  husband,  see  Husband 

and    Wife,    €^205. 
Ejection  of  passenger  or  intruder  from  train, 

see  Carriers,  ^=»354-384. 
On  passenger,  liability  of  carrier,  see  Carriers, 

<8=s>283,  284. 

(A)  ACTS   CONSTITUTING   ASSAtJI/T  OR 

BATTERY     AND    LIABILITY 

THEREFOR. 

^s»8.  Defenses. 

See  4  Cent.  Dig.  Assault,  88  6-lS. 


— ^*  In  eeneral. 

See  4  CenL  Dig.  Assault,  , 

Plaintiff  in  an  action  for  injuries  to  Ms 
person  was  the  employ^  of  a  company  in  actual 
and  peaceable  possession  of  a  line  of  railroad. 
Defendant  railroad  company,  with  an  armed 
body  of  men,  attempted  to  drive  away  the  agents 


and  servants  of  the  former  company,  and  in  tiie 
attempt  plaintiff  received  his  injuries.  Plaintiff 
had  armed  to  protect  liimself  and  the  property 
of  which  he  and  his  co-employes  were  in  posses- 
sion. Heldf  that  defendant  railroad  company 
was  liable,  without  reference  to  the  question  of 
legal  title  or  right  of  possession.— Denver  &  R. 
G.  Ry.  Co.  V.  Jaarris,  122  U.  S.  697,  7  S.  Ct. 
1286,  aO  L.  Ed.  1146. 

(B)  ACTIONS. 
See  4  Cent  Dig.  Assanlt,  if  19-ST. 

Limitations  applicable  in  federal  court  In  action 
for  assault  to  prevent  voting,  see  Courts, 
375. 

n.  cRnmrAx.  rebponbibiutt. 

See  4  Cent.  Dig.  Assault,  81  68^110. 

Assault  with  intent  to  kill,  see  Homicide, 

292. 
Former  jeopardy,  see  Criminal  Law,  4s3»195. 


ASSENT. 

See  cross-references  under  Consent 

ASSESSMENT. 

By  irrigation  district,  see  Waters  and  Water 
Courses,  ^s>231. 

Compensation    for   property    taken    for   public 
use,  see  Eminent  Domain,  €=»167-245. 

Damages,  see  Damages,  ^s»206P-216. 

liixpenses  of  public  improvements,  see- 
District  of  Columbia,  «=»16. 
Drains,  ^=^7. 
Highways,  <8=s>131--140. 
Levees,  ^=»21— 28. 

Municipal    Corporations,    ^s»40^523,    584- 
579. 

Members  of  mutual  benefit  insurance  associa- 
tion, see  Insurance,.  ^=>749-753. 
.Members  of  mutual  insurance  companies,  see 
Insurance,  «=»349-366. 

On  stock,  see — 
Banks  and  Banking,  ^=»248. 
Corporations,  ^=:»89,  175. 

Taxes,  see  Taxation,  «=s>265-286,  801-500. 


ASSESSMENT  WORK. 

See  Mines  and  Minerals, '^s»23. 

m 

ASSETS. 

Se^- 

Assignments  for  Benefit  of  Creditors*  ^=9227. 

Bankruptcy,  ^=»250. 

Marshaling  Aissets  and  Securities. 
Estate  of  decedent,  see  Executors  and  Adminis- 

trators,  ess>4S-^8. 
Insolvent  bank,  see — 

Banks  and  Banking,  ^S977. 

Corporations,  ^5»561. 
Partnership,  see  Partnership,  ^S9l77-188. 

ASSIGNMENT  OF  DOWER. 

See  Dover,  «3»70-72. 

ASSIGNMENT  OF  ERRORS. 

Appeal  and  Error,  ^=»719~758. 
Criminal  Law,  ^=»1129. 
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ASSIGNMENTS. 

Scope-Note. 

[INCLUDES  traiuBfera  of  title  to  property  or  estates  or  interests  therein  or  of  other 
TAliiable  rights  in  general,  and  more  particularly  transfers  of  debts  or  other  rights  in  ac- 
tion; natnre,  requisites,  validity.  Incidents,  operation,  and  effect  of  such  transfers;  evi- 
dence relating  t^iereto ;  instruments  in  writing  hy  which  |iuch  transfers  are  made,  and  de- 
Urery,  acceptance,  recording  or  registration,  and  construction  thereof ;  and  rights,  duties, 
and  liabilities  of  the  parties  between  themselves  and  as  to  others. 

[For  related  matters  under  other  topicsr  see  oross- references  after  analysis*] 

Analysis. 
L  Requisites  and  Validity. 

(A)  Pkoperty,  Estates,  and  Rights  Assignable. 
«a»  10.  Money  due  or  to  become  due. 

17.  Executory  contracts. 
19. Personal  nature. 

(B)  M(H)E  AND  Sufficiency  of  Assignment. 

#a»31.  Nature  and  essentials  in  general. 
33.  Agreements  to  assign. 

40.  Assignments  in  writing. 

41.  Form  and  contents. 

46.  -- —  Filing,  recording,  and  registration. 

47.  Equitable  assignments. 

49.  Bill  of  exchange,  check,  or  order.  , 

60.  Order  or  draft  on  particular  fund. 

52.  Agreement  to  appropriate  or  pay. 

67.  Notice  to  debtor. 

68.  Consent  of  debtor. 

(C)  Validity. 

<s»68.  Estoppel  or  waiver  as  to  defects  or  objections. 

II.  Operation  and  Effect. 

«cs»71.  Effect  of  transfer  in  general. 
73.  Property  or  interest  transferred. 
75.  Rights  passing  as  incidents. 

78. Collateral  securities,  liens,  and  preferences. 

83.  Priorities. 

86. ^  As  between  assignees. 

in.  Rights  and  Liabilities  of  Parties. 

#s»9d.  Compromise  or  release  of  claim  assigned. 
93.  Payment  of  debt  assigned. 

99.  Equities  and  defenses  between  original  parties. 

100.  In  general. 

106.  Liabilities  of  assignee. 

106.  ■         To  assignor. 

109. On  contract  assigned. 

IV.  Actions. 

#a»117.  By  assignor. 
118.  By  assignee. 
121. In  name  of  assignee. 

Cross-References. 

^^,  AangoabUit^  of  trade-marks,  see  Trade-lCarkg 

AssiciimeDta  far  Benefit  of  Creditors.  and  Trade-Names,  €s»38. 

Bankruptcy, ^^ISC-ISO.  Lis  pendens,  as  affecting  assifaee,  see  Lis  Pen- 

^randiuent  Conveyances.  dens,  ^s»8. 
Insolvency,  ^S954--67. 

^^^  Diseat  la  ooapllad  on  the  Koy-Nnmber  Systaio.   For  azpUnAtion,  aae  pasa  iii- 
Sup.Or.Dia.— 12  !?«<»  vn\ 
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Transferi  of  particular  Mpeciet  of  property, 
riffhti,  or  instrumenti. 
See- 
Bills  and  Notes,  <8=s>311-326. 
Bonds,  <©=»78-98. 
Chattel  Mortgages,  <8=s>204^208. 
Copyrights,  ^=»23,  45. 
Corporations,  ^=»113-143. 
Indians,  ^=»ld. 


See- 
Insurance,  «=»121,  199-223,  593. 
I^indlord  and  Tenant,  ^=9104. 
Mechanics'  Liens,  ^=:»206. 
Mortgages,  ^=»249. 
Patents,  <S==>183,  193-203. 
Public  JLands,  ^=^135. 
Trade-Marks  and  Tfade-Names,  ^=332,  34. 
United  States,  #=»67,  71,  HI. 


X.   REQinSITES  AND  VAIiIDITY. 

(A)  PROPERTY,  ESTATES,  AND  RIGHTS 

ASSIGNABLE. 

Denial  of  equal  protection  of  law,  see  Constitu- 
tional Law,  €==>230,  240. 

Due  process  of  law,  see  Constitutional  Law, 
-     196. 


^=910.  Money  dne  or  to  booome  dne. 

See  4  Cent.  Dig.  Aeslgn.  8S  17,  18. 

An  assignment  of  a  claim  against  a  foreign 
government  is  valid  in  equity,  though  made  be- 
fore the  claim  is  established.— Peugh  v.  Porter, 
112  U.  S.  737,  5  S.  Ct.  361.  28  U  Ed.  859. 

^=917.  Xizoontory  oontraots. 
See  4  Cent  Dig.  Assign.  98  2S-S1. 

€=>19.  — ^*  Personal  nature. 

See  4  Cent.  Dig.  Auign.  88  28-Sl;  6  Cent  Dig.  Atty. 
ft  C.  6  161. 

Where  a  contract  is  founded  in  personal 
trust  and  confidence,  the  assignee  thereof  can- 
not recover  upon  it  without  the  consent  of  the 
party  contracting  with  his  assignor  to  the  as- 
signment.— Arkansas  Val.  Smelting  Co.  v.  Beld- 
en  Min.  Co.,  127  U.  S.  379,  8  S.  Ct.  1308,  32 
L.  Ed.  246. 

(B)  MODE    AND    SUFFICIENCY    OF    AS« 

SIGNMENT. 

^=:»31.  Natnrtf  and  essentiali  in  eeneral. 

See  4  Cent  Dig.  Assign.  8  61. 

Practice  of  employer,  consented  to  by  em- 
ployes, to  deduct  from  their  wages  advances 
made  by  the  superintendent,  is,  to  the  extent 
of  such  deductions,  an  assignment  to  the  super- 
intendent of  the  wage  claims. — United  States 
Fidelity  &  Guaranty  Co.  v.  United  States;  34 
S.  Ct.  88,  231  U.  S.  237,  58  L.  Ed.  200.  affirm- 
ing judgment  189  F.  339,  111  C.  C.  A.  71. 

^=933.  Agreements  to  assign. 

See  4  Cent  Dig.  Assign.  8  64. 

S.,  by  an  absolute  assignment,  transferred, 
for  a  certain  consideration,  title  to  a  patent, 
and  on  the  following  day  he  and  the  assignee 
entered  into  a  contract;  reciting  that,  instead  of 
the  consideration  mentioned  in  the  assignment, 
the  assignee  should  pay  certain  sums  on  future 
dates,  and  if  he  should  fail  to  do  so  the  title 
to  the  patents  should  return  to  S.  Held,  that 
the  transaction  was  not  an  executory  contract 
to  assign,  but  an  absolute  assignment,  and  vest- 
ed the  legal  title  to  the  patent  in  the  assignee.— 
Boesch  V.  Graff,  133  U.  S.  697,  10  S.  Ct.  378, 
33  L.  Ed.  787,  reversing  decree  (C.  C.)  Graff  v. 
Boesch,  33  F.  279. 

^s»40.  Assignments  in  writing. 

•See  4  Cent  Dig.  Aaslgn.  88  76-84. 


veyance  was  in  legal  effect  an  assignment  of  the 
contract.— Shoecraft  v.  Trustees  of  the  Internal 
Imp.  Fund  of  the  State  of  Florida,  124  U.  S. 
730,  8  S.  Ct.  686,  31  L.  Ed.  574. 


— ^*  Form  and  oontents. 

See  4  Cent  Dig.  Assign.  88  76.  77. 

A  deed  of  trust,  in  the  nature  of  a  mort- 
gage, set  out  in  full  a  contract  between  the 
mortgagor  and  certain  parties  for  the  convey- 
ance of  several  parcels  of  land  to  him,  and  then 
conveyed  to  the  mortgagee  all  the  right,  title, 
and  interest  which  he  (the  mortgagor)  had,  or 
might  thereafter  acquire,  **in  and  to"  the  lands 
embraced  in  the  contract    Held,  that  the  coQ- 


— —  Filing,  reoording,  and  regis- 
tration. 

See  4  Cent.  Dig.  Assign.  fB  8S,  84. 

The  filing  for  record  in  a  county  clerk*8  of- 
fice of  assignments  of  interests  in  a  contract 
by  parties  claiming  thereunder  does  not  make 
the  subsequent  record  in  that  office  of  other  as- 
signments of  an  interest  in  the  same  contract 
^otice  to  such  parties,  where  there  is  no  statute 
providing  for  such  record  or  making  it  notice. — 
Burck  V.  Taylor,  152  U.  S.  634,  14  S.  Ct  696, 
38  L.  Ed.  578. 

^=947.  Eqnitalile  assignments. 

See  4  Cent  Dig.  Assign.  88  85-111,  18S;  6  Cent  Dig. 
Banks,  8  834. 


— —  Bill    of   ekebange,   cbeckt    or 
order. 

See  4  Cent   Dig.   Assign.   88  86-98;    6   Gent  Dig. 
Banks,  8  334. 

A  check  on  a  bank,  giv^i  by  a  depositor, 
docs  not  bind  the  fund  against  which  it  is  drawn 
until  the  bank  has  notice  thereof;  and,  there- 
fore, where  a  general  assignment  is  made  by 
such  drawer,  and  notice  of  the  assignment  is  re- 
ceived by  the  bank  before  it  has  notice  of  the 
prior  check,  ft  is  not  liable  to  the  holder  for 
such  fund.— Laclede  Bank  v.  Schuler,  120  U.  S. 
511,  7  S.  Ct  644,  30  L.  Ed.  704,  affirming  de- 
cree (C.  O.)  Schuler  v.  Laclede  Bank,  27  F.  424. 

Without  deciding  whether  a  check  or  draft 
of  a  person  on  a  bank  in  which  he  has  deposits 
operates  as  an  equitable  assignment  of  the  fund 
so  on  deposit  to  the  holder  of  the  check,  to  the 
amount  of  it,  it  is  clear  that  such  check  or 
draft  does  not  bind  the  fund  in  the  hands  of  the 
bank  until  it  has  notice  of  the  draft  or  check  by 
presentation  for  payment  or  otherwise.  UntU 
then,  other  checks  drawn  afterwards  may  be 
paid,  or  other  assignments  of  the  fund,  or  {^art 
of  it,  may  secure  priority  by  giving  prior  no- 
tice.—Id. 

Checks  drawn  in  the  ordinary  form,  not 
describing  any  particular  fund,  or  using  any 
words  of  transfer  of  the  whole  or  any  part 
of  the  account  standing  to  the  credit  of  the 
drawer,  but  containing  only  the  usual  request, 
directed  to  the  bank,  to  pay  to  the  order  of  the 
payee  a  certain  sum  gf  money,  are  not,  in  the 
absence  of  acceptance,  an  assignment  of  the 
funds  of  the  drawer. — Florence  Min.  Co.  v. 
Brown.  124  U.  S.  385,  8  S.  Ct.  531,  31  L.  Ed. 
424.      . 

While  the  mere  giving  of  a  bank  check  or 
draft  in  the  ordinary  course  of  business  does 
not  operate  as  an  equitable  assignment  of  the 
fund,  it  is  yet  competent  for  the  parties  to  cre- 
ate such  an  assignment  by  a  clear  agreement 
or  understanding,  oral  or  otherwise,  in  addition 
to  the  cheeky  that  such  shall  be  the  effect  of 
the  transaction. — Fourth  Street  -Nat.  Bank  v. 
Yardley,  17  S.  Ct  439,  165  U.  S.  634,  41  L. 
Ed.  855,  determining  and  certifying  question 
(C.  C.)  55  F.  850. 

The  president  of  a  Philadelphia  banir  ask'- 
ed  another  bank  in  the  same  city  to  give  his 
bank  $25,000  in  clearing-house  certificates.    He 
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also  exhibited  a  memorandum  showing  that  his 
bank  had  a  reserve  fund  of  about  $27,000  in  a 
certain  New  York  bank,  and  proposed  to  give  a 
draft  thereon  for  the  amount  of  the  certificates. 
In  reliance  upon  these  representations  and  the 
memorandum,  the  certificates  were  delivered, 
and  the  draft  accepted.  Held,  that  this  was  an 
equitable  assignment  of  the  fund,  which  would 
enable  the  drawee  to  claim  it  as  against  the  re- 
ceiver of  the  drawer,  which  failed  on  the  fol- 
lowing day ;  and  that  the  assignment  operated 
both  upon  cash  actually  owing  by  the  New 
York  bank  at  the  time  and  upon  inoney  or 
drafts  of  the  drawer  in  course  of  transmission 
or  collection  by  it — Id. 

^:>50.  Order  or  draft  on  particular 

fund. 

See  4  Cent  Dig.  Assign.  SS  M-106. 

An  order  drawn  for  the  whole  of  a  particu- 
lar fund  amounts  to  an  equitable  assignment  of 
that  fund,  and,  after  notice  to  the  drawee,  it 
binds  the  fund  in  his  hands. — Laclede  Bank  v. 
Schnler,  120  U.  S.  511,  7  S.  Ct.  644,  30  L.  Ed. 
704,  affirming  decree  (C.  C.)  Schuler  v.  Laclede 
Bank,  27  F.  424. 

€=>52.  —  Agreement  to  appropriate  or 
pay. 

See  4  Cent.  Dig.  Assign.  S§  107-111. 

Any  order,  writing,  or  act  which  makes  an 
appropriation  of  a  debt  amounts  to  an  equitable 
assignment  thereof. — Laclede  Bank  v.  Schuler, 
120  U.  S.  «11,  7  S.  Ct.  644,  30  L.  Ed.  704,  af- 
firming decree  (O.  C.)  Schuler  v.  Laclede  Bank, 
27  P.  424. 

^=>57.  Hotioe  to  debtor. 

See  4  Cent.  Dig.  Assign.  §§  116-120. 

Plaintiff,  to  whom  certificates  of  the  board 
of  public  works  of  the  District  of  Columbia 
were  issued  for  work  done,  indorsed  them  in 
blank  to  a  third  party,  but  subsequently  direct- 
ed a  letter  to  the  treasurer  of  the  board  re- 
questing that  payment  be  withheld.  Subse- 
quently, by  Act  Cong.  June  20,  1874,  c.  337  (18 
Stat  116),  the  board  of  public  works  was  abol- 
ished, and  a  board  of  audit  was  appointed  to  ex- 
amine and  audit  for  settlement  debts  evidenced 
by  such  certificates,  among  others,  with  right 
of  access  to  all  the  books,  papers,  vouchers,  etc., 
of  the  board  of  public  works.  Plaintiff  took  no 
steps  to  notify  the  board  of  audit  not  to  pay 
the  certificates,  and  they  were  presented  by  the 
holder,  and  paid.  Held,  that  the  notice  to  the 
treasurer  of  the  board  of  public  works,  on  file 
with  the  papers  of  the  board,  was  not  notice  to 
the  board  of  audit;  and  that  payment  to  the 
person  vested  with  apparent  authority^  without 
notice  of  a  want  of  actual  authority,  discharged 
the  debt.— Laughlin  v.  District  of  Columbia,  116 
U.  S.  485,  6  S.  Ct.  472,  29  L.  Ed.  701. 

In  order  to  protect  the  title  of  one  claiming 
as  assignee  by  an  order  appropriating  a  fund 
the  assignee  should  give  notice  to  the  debtor  of 
the  assignment. — Laclede  Bank  v.  Schuler,  120 
r.  S.  511,  7  8.  Ct  644,  30  L.  Ed.  704,  affirm- 
ing decree  (C.  C.)  Schuler  y.  Laclede  Bank,  27 
F.  424. 

^=»58,  Consent  of  debtor. 

See  4  Cent  Dig.  Assign.  98  121-123;    6  Cent  Dig. 
Banks,  }  334. 

By  a  contract  with  a  state  for  the  erection 
of  a  capitol  the  contractor  agreed  not  to  as- 
sign the  contract,  in  whole  or  in  part,  without 
the  state's  consent  in  writing.  With  such  con- 
seat  he  assigned  a  three^fourths  interest  therein 
to  four  others,  who  composed  a  firm,  on  an 
agreement  that  they  should  furnish  the  money 
Deeded  for  the  performance  of  the  contract,  and 
that  the  profits  should  be  divided  among  the 
parties,  '*their  heirs  or  assigns";  that  he  should 
have    the   superintendence   of   the   work   at   a 


certain  salary,  and  be  responsible  to  them  for 
any  loss  or  damage  by  reason  of  his  neglect  or  • 
mistakes.  He  also,  without  consent  of  the  state, 
assigned  to  each  of  three  others  one-fourth  of 
his  remaining  one-fourth  interest.  He  after- 
wards, before  any  work  was  done  under  the  con- 
tract, assigned  to  the  firm  all  his  rights  and  in- 
terest under  the  contract,  and  thereafter  the 
firm  assigned  the  entire  contract  to  defendant, 
a  member  of  the  firm,  who  accepted  the  assign- 
ment in  a  writing  containing  a  covenant  to  the 
state  to  perform  the  contract,  adopting  it  as  his 
own,  and  the  state  in  writing  consented  to  both 
said  assignments  and  to  said  acceptance,  and 
recognized  defendant  as  the  contractor.  Sub- 
sequently one  of  the  three  to  whom  the  original 
contractor  had  "assigned  one-sixteenth  interest 
assigned  one-half  of  said  interest  to  plaintiff, 
and  thereafter  assigned  all  his  rights  and  inter- 
est under  the  contract  to  defendant  and  anoth- 
er. Held,  that  by  the  nature  of  the  contract,  as 
well  as  its  express  stipulation,  the  original  con- 
tractor could  not  transfer  an  interest  therein 
without  the  state's  consent ;  that  the  attempted 
transfers  without  such  consent  by  him  and  by 
his  transferee  to  plaintiff  created  simply  a  per- 
sonal obligation,  which  could  be  enforced  against 
him  alone;  that  the  assignments  with  such 
consent  vested  the  sole  interest  in  the  contract 
in  defendant;  and  that  defendant,  taking  with- 
out nqtica  of  plaintiff's  claim,  was  not  liable  to 
plaintiff  for  a  share  of  the  profits  of  his  per- 
formance of  the  contract.  Hobbs  v.  McLean, 
117  U.  S.  567,  6  S.  Ct  870,  29  L.  Ed.  940, 
distinguished.— Burck  v.  Taylor,  152  U.  S.  034, 
14  S.  Ct  696,  38  L.  Ed.  578. 

(C)  VALIDITY. 

^=s>68.  Estoppel  or  waiver  as  to  defects 
or  objections. 

See  4  Cent  Dig.  Assign.  S  127. 

The  obligor  of  a  contract  with  a  partner- 
ship does  not,  by  recognizing  a  transfer  of  the 
contract  from  one  partner  to  the  other  upon  a 
dissolution  of  the  nrm,  estop  himself  from  set- 
ting up  the  invalidity  of  a  subsequent  assign- 
ment thereof  to  a  stranger,  on  the  claim  that 
such  contract  is  not  transferable. — ^Arkansas 
Val.  Smelting  Co.  v.  Belden  Min.  Co.,  127  U. 
S.  379,  8  S.  Ct  1308,  32  L.  Ed.  246. 

A  corporation  having  a  contract  right  to 
be  furnished  with  a  patented  article  to  be  sold 
by  it,  exclusively,  within  a  prescribed  territory, 
cannot  set  up,  in  defense  to  an  action  brought 
by  an  assignee  of  the  contract  for  articles  fur- 
nished by  him,  a  claim  that  the  contract  was 
not  assignable  without  its  consent,  and  that  it 
had  refused  to  recognize  the  assignee,  when  in 
fact,  although  sending  its  orders  to  the  assignor, 
it  received  and  used  the  articles  furnished  by 
the  assignee.  Arkansas  Val.  Smelting  Co.  v. 
Belden  Min.  Co.,  127  U.  S.  379,  8  S.  Ct  1308, 
32  L.  Ed.  246,  distinguished.— Cincinnati  Sie- 
mens-Lungren  Gas  Illuminating  Co.  v.  Western 
Siemens-Lungren  Co.,  152  U.  S.  200,  14  S.  Ct 
523,  38  L.  Ed.  411. 

n.   OPERATION  AND  EFFECT. 

^=»71.  Effect  of  transfer  in.  generaL 

See  4  Cent  Dig.   A.S8ign.  99  130-133;  43  Cent   Dig. 
Salv.  6  107. 

An  acceptance  by  a  city  of  an  order  drawn 
on  it  by  a  city  contractor,  directing  the  pay- 
ment of  a  specified  sum  to  the  payees  on  the 
completion  of  the  work,  to  be  charged  to  the 
contract  price,  constitutes  a  new  contract  be- 
tween the  city  and  the  payees,  and  is  not  the  as- 
signment of  a  negotiable  instrument  or  chose  in 
action.  41  If\  113  affirmed.— City  of  Superior  v. 
Ripley.  138  U.  S.  93,  11  S.  Ct.  288,  34  L.  Ed. 
914. 
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^=973.  Property  or  interest  transferred. 

See  4  Cent  Dig.  Assign.  U  189-142;    6  Cent  Dig. 
•    Banks.  (  334. 

Where  the  troBtee  of  a  bankrupt  estate, 
having  been  induced  by  fraudulent  devices  to 
sell  certain  stock  among  the  assets  to  defend- 
ant for  a  price  much  less  than  its  real  value, 
subsequently,  regarding  the  transaction  as  void 
for  fraud,  assigned  to  plaintiff  all  his  "claims 
and  demands  of  every  name,  nature,  and  de- 
scription,*' ''on  account  of  the  fifty  shares  of 
capital  stock,"  etc..  such  second  assignment  is 
an  assignment  of  the  stock,  and  is  not  invalid, 
as  being  merely  the  transfer  of  the  right  to  sue 
defendant—Traer  v.  Clews,  115  U.  S.  528,  6 
S.  Ct  155,  29  L.  Ed.  467,  affirming  (Iowa) 
Clews  V.  Traer,  10  N.  W.  838. 

^=>75.  Rislits  VMBwimg  as  iaeideiLts. 

See  4  Cent  Dig.  Assign.  U  14S-147. 


— ^*  Collateral    seenrities,    liensy 
and  pref erenees. 

See   4   Cent   Dig.   Assign.    S   146;     43   Cent  Dig. 
Salv.  I  107. 

An  equitable  lien,  for  labor  and  supplies, 
on  the  property  subject  to  a  railroad  mortgage, 
passes  with  an  assignment  of  the  debt  to  which 
it  attaches.— Union  Trust  Co.  v.  Walker,  107 
U.  S.  596,  2  S.  Cf  299,  27  L,  Ed.  490. 

The  assignment  of  a  claim  for  current  ex- 
penses of  a  railroad  company  in  the  hands  of  a 
receiver  carries  with  it  the  right  to  claim  pay- 
ment out  of  the  fund  on  which  it  is  a  charge.— 
Bumham  v.  Bowen,  111  U.  S.  776,  4  S.  Ct  675, 
28  L.  ^Ed.  596. 

^=s>83.  Priorities. 

See  4  Cent  Dig.  Assign.  99  148-156;    6  Cent  Dig. 
Banks,  9  834. 


«».  As  between  assiipieea. 

See  4  Cent  Dig.  Assign.  99  149-151. 

An  assignee  of  a  contract,  without  notice 
of  any  claim  to  an  interest  therein  under  an 
assignment  to  another,  does  not,  by  taking  from 
such  other  a  quitclaim  of  his  interest,  become 
chargeable  with  notice  of  a  previous  assignment 
by  such  other  assignee  of  part  of  that  interest. 
— Burck  V.  Taylor,  152  U.  S.  634,  14  S.  Ct  696, 
38  U  Ed.  578. 

m.  BIGHTS  AND  IiIABILITIEB  OF 


^s»92.   Oompromise  or  release  of  elaim 
assigned. 

See  4  Cent.  Dig.  Assign.  9  168. 

Rev.  St  Ind.  §f  4244,  4247.  forbid  county 
commissioners  to  contract  for  the  construction 
of  any  building  whose  cost  exceeds  1^500,  ex- 
cept after  public  advertisement  for  bids,  and 
with  the  lowest  responsible  bidder,  after  taking 
from  him  a  bond,  with  sureties,  to  perform  the 
work  according  to  the  contract,  and  to  pay  all 
debts  incurred  by  him  in  its  prosecution,  includ- 
ing those  for  labor  and  materials,  upon  which 
bond  any  labor  or  materialman  having  a 
claim  against  the  contractor  may  sue.  Defend- 
ant board  contracted  with  M.  &  S.  to  build  and 
complete  a  jail  for  a  certain  sum,  and  within 
a  certain  time,  with  a  forfeit  if  the  contractors 
failed  in  the  latter  respect.  M.  &  S.  assigned 
to  plaintiff  so  much  of  the  contract  as  related 
to  the  iron  work,  agreeing  that  plaintiff  should 
receive  a  specified  sum  therefor,  to  be  paid  bv 
defendant,  as  provided  by  its  contract  with  M, 
&  S.  Held,  that  this  assignment,  unless  assent- 
ed to  by  defendant,  will  not  render  it  liable  to 
plaintiff  for  the  amount  to  be  received  under  it 
by  the  latter,  or  prevent  defendant  from  making 
a  settlement  in  good  faith  with  the  original 
contractors,  without  retaining  enough  to  pay 
plaintifTs  claim.— Board  of  Corners  of  Delaware 


County  V.  Diebold  Safe  &  Lock  Co.,  133  U.  & 
473,  10  S.  Ct  399,  33  L.  Ed.  674. 

^=»93.  Payment  of  deM  aasisned. 

See  4  Cent  Dig.  Assign.  9  169. 

Payment  to  the  person  vested  with  appar> 
ent  authority  without  notice  of  a  want  of  ac- 
tual authority  discharges  the  debt — ^Laughlin 
V.  District  of  Columbia,  116  U.  S.  485.  6  S.  Ct 
472.  29  L.  Ed,  701. 

^=s>99.  Equities    and    defenses    between 
original  parties. 

See  4  Cent  Dig.  Assign.  99  177-180,  181 

^=9100.  ——  In  general. 

See  4  Cent  Dig.  Assign.  99  177,  180. 

An  assignee  of  a  chose  in  action  takes  the 
same  subject  to  all  defenses  against  it  in  the 
hands  of  the  assignor  at  the  time  of  the  assign- 
ment—North Chicago  Rolling-Mill  Co.  v.  St 
Louis  Ore  &  Steel  Co.,  152  U.  S.  596,  14  S.  Ct. 
710,  38  L.  Ed.  565,  reversing  judgment  Oly^ 
phant  V.  St.  Louis  Ore  &  Steel  Co.  (0.  C.)  39  F. 
308. 

^=:»105.  Iiiabilities  of  assignee* 

See  4  Cent  Dig.  Assign.  99  184-188i. 

^s»106.  — ^*  To  assignor. 

See  4  Cent  Dig.  Assign.  9  184.  . 

In  an  action  against  the  asstgnees  of  an 
exclusive  right  to  manufacture  and  sell  a  medic- 
inal compound  for  selling  the  preiraration  in 
other  territory  in  which  the  exclusive  right  had 
been  assigned  to  complainants,  and  for  selling 
in  territory  in  which  defendants  had  assigned 
all  their  right  to  complainants,  with  covenants 
not  to  sell  there,  one  defendant,  as  a  witness 
for  complainants,  admitted  several  shipments 
to  places  in  complainants'  territory,  and  there 
was  evidence  of  other  shipments  by  defendants 
to  places  in  such  territory  for  the  general  pur- 
poses of  sale  there.  For  several  years  defend- 
ants had  shipped  the  article  to  a  place  in  com- 
plainants' territory  on  the  order  of  a  corre- 
spondent in  defendants'  territory,  and  deducted 
from  the  price  the  amount  of  the  freight  to  the 
place  of  destination.  One  of  the  defendants  tes- 
tified that  they  kept  the  article  in  stock  for  sale 
on  account  of  the  correspondent,  and  that  he  did 
not  know  whether,  when  charged  to  the  corre- 
spondent, the  article  was  shipped  to  him  or  to 
others.  Witness  identified  the  entry  of  one  ship- 
ment; knew  the  average  amount  of  freight 
which,  when  deducted  from  the  price,  left  sub- 
stantially the  amount  received  by  the  corre- 
spondent on  the  shipments,  and  by  him  paid  to 
defendants ;  and  witness  admitted  several  charg- 
es against  the  correspondent  in  defendants* 
books,  agreeing  in  dates  and  amounts  with  the 
shipments.  Complainants  made  objection  to  the 
sales  in  their  territory,  but  defendants  paid  no 
attention  to  it.  No  testimony  was  given  for 
defendants.  Held  suflBcient  evidence  of  sales, 
or  the  promotion  of  sales,  by  defendants  in  com- 
plainants' territory,  or  of  sales  to  those  by 
whom  it  was  to  be  sold  there  to  defendants' 
knowledge.— Fowle  v.  Park,  131  U.  S.  88,  9  S. 
Ct  658,  33  L.  Ed.  67. 

An  agreement  by  the  assignees  of  a  contract 
to  construct  a  railroad,  to  save  the  assignor 
harmless  from  all  liability  by  reason  of  sub- 
contracts previously  let  by  him,  is  a  personal 
agreement  on  the  part  of  the  assignees,  though 
the  assignment  is  made  to  them  in  trust  for  the 
company  for  which  the  road  is  bein^p  construct- 
ed, and  they  accept  the  conditions  thereof  as 
trustee.—Mills  y.  Allen,  133  U.  S.  428,  10  S.  Ct 
413,  33  L.  Ed.  717. 

Where  the  assignees  of  a  contract  to  con- 
struct a  railroad  agree  to  save  the  assignor 
harmless  from  all  liability  by  reason  of  subcon- 
tracts previously  let  by  him,  a  failure  to  pay 
the  amounts  due  on  such  subcontracts  is  a 
breach  by  the  assignees,  for  which  the  assignor 
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may  recover  without  first  showing  payment  by 
himsell — Id. 

In  an  action  by  an  assignor  of  a  contract  to 
oonstruct  a  railroad,  for  breach  of  an  agreement 
by  the  assignees  to  save  the  assignor  harmless 
from  all  liability  by  reason  of  subcontracts  pre- 
Tioosly  let  by  him,  parol  evidence  is  admissible 
to  show  that  the  assignees  agreed  to  assume  the 
liability  of  the  assignor  on  such  subcontracts  as 
part  consideration  for  the  assignment— Id. 

It  is  also  competent  to  show  by  parol  evi- 
dence that,  after  the  subcontractors  had  finished 
their  work,  they  stated  their  account  to  the 
assignor,  and  demanded  payment  from  him, 
that  he  notified  the  assignees,  and  made  demand 
OD  them ;  and  that  they  neglected  to  pay.— Id. 


^—  Ob  eomtraet  MMdffned* 

9Be  4  Gent.  Dig.  Assign.  §  188. 

One  executing  a  contract  undertaken  by 
another  upon  public  work  in  the  District  of 
Columbia  is  bound  by  the  terms  of  the  contract 
in  regard  to  the  compensation  for  the  work.— 
Campbell  ▼.  District  of  Columbia,  117  U.  S. 
615,  6  S.  Ct.  ^2,  29  U  Ed.  1007. 

TV.  AOTIONB. 

Abatement  of  action,  see  Abatement  and  Reviv- 
al, ^=»27. 

Effect  of  adequacy  of  remedy  on  jurisdiction 
in  equity,  see  Equity,  ^=:»47. 

Jorisdiction  of  federal  courts  as  affected  by 
dtisenship  of  assignee,  see  Courts,  ^=^312. 


^s»117.  By  assUpnor. 

S«e  4  Cent.  Dig.  Assign.  H  189-191;    87  Cent  Dig. 
Parties,  S  8w 

A  creditor  who  receives  from  his  debtor  a 
nonnegotiable  certificate  In  writing  of  the 
amount  of  his  debt,  and  sells  the  certificate 
to  a  third  person  for  value  less  than  its  face,  can- 
not, after  the  debtor  has  paid  the  amount  of 
the  certificate  to  the  purchaser,  maintain  any 
action  against  the 'debtor. — Looney  v.  District  of 
Columbia,  113  U.  S.  258,  5  S.  Ct  463.  28  L. 
Ed.  974;  Donnelly  v.  District  of  Columbia, 
119  U.  S.  339,  7  S.  Ct.  276,  30  L.  Ed.  465. 

^=9 11 8.  By  assisnee. 

See  4  Cent  Dig.  Assign.  68  199-212:    11  Cent  Dig. 
Contracts.   |  1696. 


— —  In  name   of  assisne^* 

&ee  4  Cent  Dig.  Assign.  8S  200-206. 

The  assignee  of  a  chose  in  action  cannot 
proceed  by  bill  in  equity  to  enforce  for  his  own 
use  the  legal  right  of  his  assignor,  merely  on 
the  ground  that  he  cannot  sue  at  law  in  his  own 
name.— Hayward  v.  Andrews,  106  U.  S.  672,  1 
S.  Ct  644,  27  L.  Ed.  271. 

An  assignee  of  a  chose  in  action  on  vi^hich 
an  adequate  remedy  exists  at  law  cannot,  be- 
cause as  such  assignee  his  interest  i%  an  equi- 
table one,  bring  a  suit  in  equit:^  for  the  recovery 
of  the  demana.  He  must  bring  an  action  at 
law  in  the  name  of  his  assignor  for  his  use. 
—New  York  Guaranty  &  Indemnity  Co.  v. 
Memphis  Water  Co.,  107  U.  S.  205,  2  S.  Ct. 
279,  27  L.  Ed.  484. 


ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

Scope-Note. 

[INCLUDES  Yolnntary  transfers  of  property  In  trust  to  pay  or  to  apply  to  debts  of 
the  assignor,  whether  made  expressly  for  such  purpose  or  construed  in  law  as  operating 
for  the  benefit  of  creditors;  nature,  requisites,  validity.  Incidents,  operation,  and  effect 
of  snch  transfers ;  evidence  relating  thereto ;  instruments  in  writing  by  which  such  trans- 
fers are  made,  and  delivery,  acceptance,  recording  or  registration,  and  construction  there- 
of;  effect  of  reservations  and  of  preferences  of  creditors;  rights,  duties,  liabilities,  and 
remedies  of  such  assignors,  their  assignees  and  their  creditors;  and  legal  proceedings 
relatiiig  thereto. 

[Forralatad  mattars  under  othar  topios,  see  cross -rafarenoas  after  analysis*] 


Analysis. 
L  Requisites  and  Validity. 

(A)  Nature  and  Essentials  of  Trusts  for  Creditors. 

^=92.  Conveyances  and  transactions  creating  trust. 

8.  Assignments   as  distinguished   from   mortgages  *  or 

pledges. 
10.  Constructive  assignments. 

14.  Mortgages  or  other  transfers  as  security. 

17. Several  instruments  or  transactions. 

18.  What  law  governs. 

19.  In  general. 

21.  Foreign  assignments. 

24.  Right  to  make  assignment. 

27.  Partners. 

29.  Property  to  be  included. 

31.  Partial  assignments,  or  special  assignments  for  particular 

creditors. 

-- —  - 
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I.  Requisites  and  ValidityT— Continued. 

(A)  Nature  and  Essentials  of  Trusts  for  Creditors — Continued. 

«=»34.  Illegality  of  provisions  in  general. 

35.  Provisions  as  to  powers,  rights,  and  liabilities  of  assignee. 
•    42.  Partial  invalidity. 

(B)  Form  and  ^Requisites  of  Instruments. 

<8=>56.  Recitals  of  grounds  for  assignment. 
.    76.  Schedule  or  list  of  debts. 
78.  Sufficiency. 

(C)  Reservations. 

«=»  87.  Transactions  before  assignment. 

98.  Reservation  of  possession  or  control  of  property. 

99.  Reservation  of  surplus. 

(D)  Preferences. 

<S=>104.  Right  of  debtor  to  prefer  creditor. 

109.  Preference  of  husband,  wife,  or  other  relatives. 

111.  Preferences  not  contained  in  assignment. 

114.  Payments  to  creditors. 

116.  Mortgages  and  other  transfers  as  security. 

118.  Preferences  in  assignment  in  general. 

126.  Preferences  between  classes  of  creditors. 

128.  Preferences  by  firms  or  partners. 

132.  Assignment  by  firm  and  partners. 

(E)  Fraud. 

<g=>  142.  Intent,  motive,  and  good  faith  of  parties  and  beneficiaries. 

146.  Knowledge,  intent,  and  good  faith  of  assignee  and 

beneficiaries. 

147.  Transactions  before  assignment. 

148.  In  general. 

151.  Fraud  in  provisions  of  assignment  in  general. 

(F)  Filing,  Recording,  and  Registration. 

[No  paragraphs  or  references  in  this  Digest.     But  see  4  Cent   Dig. 
Assign,  f.  B.  C.  §§  462-483.] 

II.  Construction  and  Operation  in  General. 

«=»173.  Property  conveyed.. 

175.  Property  included  in  description. 

177.  Assignments  by  firms  or  partners. 

181.  Property  omitted  from  assignment  or  inventory. 

199.  Foreign  assignments  and  extraterritorial  effect  of  assign- 
ments. 

III.  Appointment,  Qualification,  and  Tenure  of  Assignee  or  Trustee. 

«=>201.  Competency. 

IV.  Administration  of  Assigned  Estate. 

^=:»223.  Discovery  and  collection  of  assets. 

227.  Collection  and  protection  of  assets. 

V.  Rights  and  Remedies  of  Creditors. 

(A)  In  Aid  of  Assignment. 

[No  paragraphs  or  references  in  this  Digest.     But  see  4  Gent   Dig. 
Assign,  f.  B.  0.  |§  840-867.] 

(B)  Presentation,  Proof,  and  Payment  of  Claims. 

^s=>  297.  Estoppel  to  claim  under  assignment. 
309.  Preferences  in  assignment. 
317.  Interest. 

(C)  Claims  and  Liens  Prior  or  Superior  to  Assignment. 
«=a  332,  Rights  to  specific  property  or  its  proceeds. 

338.  Prior  claims  or  liens  as  constituting  illegal  preferences. 

CD^  Setting  Aside  Assignment. 

«=»  341.  Right  to  have  assignment  set  aside. 
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VI.  Rights  and  Remedies  of  Assignor. 

[No  paragraphs  or  references  in  this  Digest.  *  But  see  4  Cent  Dig.  Assign,  f.  B. 
C.  §§  1084-1103.1 

VII.  Accounting,  Settlement,  and  Discharge  of  Assignee. 

[No  paragraphs  or  references  in  this  Digest.    But  see  4  Cent.  Dig.  Assign,  f.  B. 
C.  H  1104-1184.] 

VIIL  Liabilities  on  Assignees'  Bonds. 

[No  paragraphs  or  references  in  tliis  Digest.    But  see  4  Cent  Dig.  Assign,  f.  B. 
C.  II  1185-1195.] 

Cross-References. 


Sec- 
Bankruptcy,  <S=>60,  130-364. 
Insolvency,  ^=»54-i05. 
Partnership,  <e==>151,  373. 


Assignment  as  bar  to  dower,  see  Dower,  ^=»45. 
Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=»103. 


I.  BEQUI8ITES  AND  VALIDITY. 

(A)  NATUR©    AND    ESSENTIALS    OF 
TRUSTS  FOR  CREDITORS. 

S=>2.  ConTeyanoes  and  transaotioiui  ore- 

ating  tnut. 

See  4    Cent.    Dig.    Assign,    f.    B.    C.    59   1-13;     4S 
Cent.  Dig.  Sales,  5  15. 

$=>8.  —  Aisisnmenti  at   distingiilahed 
from  mortgages  or  pledget. 

See  4  Cent.   Dig.  Assign,  f.  B.  C.  S§  7,  8,  10. 

A  deed  of  trust  executed  by  a  partnership, 
conveying  all  its  property  to  a  trustee,  who  is 
giren  immediate  possession,  to  secure  the  pay- 
ment of  debts  therein  named,  to  the  exclusion 
t}t  others,  and  rest^rviug  a  right  of  redemption 
by  providing  that,  if  the  grantors  shall  pay 
the  debts  secured,  the  deed  shall  be  void,  and 
authorizing  the  trustee,  in  case  of  their  failure 
to  pay,  to  sell  the  property,  is  a  mortgage  only, 
and  not  within  the  meaning  of  Rev.  St.  Mo.  1 879, 
I  354,  providing  that  every  voluntary  '*assign- 
ment"  made  by  a  debtor  to  any  person  in  trust 
for  bis  creditors  shall  be  for  the  benefit  of  all 
the  creditors  of  the  assignor. — Union  Nat.  Bank 
V.  Bank  of  Kansas  City,  136  U.  S.  223,  10  S. 
Ct.  1013,  34  L.  Ed.  341. 

An  instrument  recited  that  the  maker  does 
"bargain,  sell,  and  deliver'*  to  W.  certain  per- 
sonal property,  "to  have  and  hold  the  same  un- 
to the  said  P.,  and  his  successors-  in  this  trust, 
forever,"  provided  that,  if  the  maker  should, 
within  60  days,  pay  certain  creditors  named 
the  specified  amount  of  his  indebtedness  to  them, 
the  conveyance  should  be  void,  and  the  property 
restored  to  him,  and  that,  in  case  of  his  failure 
80  to  pay,  it  should  be  the  duty  of  W.  or  his 
Buccessors  to  sell  the  property.  Held,  a  deed  of 
trust  in  the  nature  of  a  mortgage,  and  not  an 
assignment  for  the  benefit  of  creditors. — W.  B. 
Orimeg  Dry-Goods  ^o.  v.  Malcolm,  17  S.  CL 
158,  164  U.  S.  483,  41  L.  Ed.  524. 

€=»10.   ConitmetiTB    aaiigmnente. 

See  4  Cent.  Dig.  Assign,  f.  B.  C.  §9  14-31;    43  Cent. 
Dig.  Sales,  9  15. 

€=^14.  —  Mortgagee  or  other  tranefere 
as  •ecnrlty. 

See  4  Cent  Dig.  Assign,  f.  B.  C.  SS  21-26. 

In  Ohio  a  bill  in  equity  alleging  that  de- 
fendant corporation  made  an  assignment  of  its 
property  for  the  benefit  of  its  creditors,  and 
that  in  contemplation  of  the  assignment,  and 
as  part  of  the  same  transaction,  it  executed 
mortgages  of  all  its  property  to  the  other  de- 
fendants, with  a  fraudulent  intent  to  prefer 
them  as  creditors  of  the  company,  and  in  fraud 
of  complainant  and  other  creditors,  and  ask- 
ing that  the  mortgage  property  be  decreed  to  in- 
ure to  the  benefit  of  the  general  creditors,  is  not 


demurrable,  since  Rev.  St.  Ohio  1880,  §  6343, 
provides  that  "all  assignments  in  trust  to  a 
trustee  or  trustees,  made  in  contemplation  of 
insolvency,  with  the  intent  to  prefer  one  or  more 
creditors,  shall  inure  to  the  equal  benefit  of  all 
creditors."  Rouse  v.  Merchants'  Nat.  Bank, 
46  Ohio  St.  493,  22  N.  B.  293,  followed.— George 
T.  Smith  Middlings  Purifier  Co.  v.  McGroarty, 
136  U.  S.  237,  10  S.  Ct.  1017,  34  L.  Ed.  346. 

An  instrument  was  in  scope  and  form  a 
chattel  mortgage,  and  recited  that  it  was  **in- 
tended  as  a  chattel  mortgage  to  secure  the  debts 
therein  mentioned" ;  and  that  it  was  made  to 
three  creditors  mentioned,  in  behalf  of  them- 
selves and  the  other  creditors  named,  because, 
on  account  of  their,  great  number,  it  would  be 
inconvenient  for  all  to  act  in  its  execution.  It 
contained  no  condition  of  defeasance,  and  direct- 
ed the  mortgagees  to  sell  all  mortgaged  property. 
Heldf  that  this  was  a  chattel  mortgage,  and  not 
an  assignment  for  benefit  of  creditors,  with  pref- 
erences, within  Act  Tex.  March  24,  1879,  as 
construed  by  the  court  of  that  state. — Reagan  v. 
Aiken,  138  U.  S.  109,  11  S.  Ct.  283,  34  L.  Ed. 
892. 

The  maimer  of  certain  notes  executed  a 
written  instrument,  in  form  a  chattel  mortgage, 
to  the  indorsers  of  the  notes,  conveying  to  them 
a  stock  of  goods  and  fixtures  described  in  it, 
which  recited  that  the  notes  were  all  due,  and 
that  the  indorsers  had  assume<l  the  payment 
thereof  to  the  holder,  and  provided  that  the  in- 
dorsers should  sell  such  stock  and  fixtures,  and 
out  of  the  proceeds  pay  the  amount  due  on 
the  notes,  with  interest  and  costs  of  sale,  ren- 
dering any  surplus  to  the  maker;  and  by  a 
clause  providing  for  a  defeasance  on  payment, 
by  the  maker  to  the  indorsers,  of  said  amount 
due  and  expenses  or  the  balance  due  thereon, 
the  goods  unsold  were  to  be  delivered  to  the 
maker.  Held,  that  the  instrument  was  a  chat- 
tel mortgage,  securing  preferred  bona  fide  cred- 
itors, valid  under  the  laws  of  Colorado,  and 
was  not  a  general  assignment  for  the  benefit  of 
creditors,  within  Laws  Colo.  1885,  p.  43  (Mills' 
Ann.  St.  p.  453),  authorizing  such  assignments 
of  all  a  debtor's  property,  but  providing  (sec- 
tion 3)  that  no  such  deed  of  assignment  shall  be 
valid  unless  in  terms  for  the  benefit  of  all  his 
creditors,  and  (section  18)  that  nothing  in  the 
act  shall  invalidate  any  conveyance  or  mortgage 
by  the  debtor,  before  the  assignment,  made  m 
good  faith,  for  a  valid  and  valuable  considera- 
tion. White  V.  Cotzhausen,  129  U.  S..  329,  9 
S.  Ct.  309,  32  L.  Ed.  677,  distinguished.— May 
V.  Tenney,  148  U.  S.  60,  13  S.  Ct.  491,  37  L. 
Ed.  368.  ,  . 

A  mortgage  of  a  part  only  of  an  insolvent 

debtor's  property  directly  to  the  creditor  is  riot 

•an  assignment  for  creditors,  with  preferences.-^ 

Davis  V.  Schwartz,  155  U.   S.  681,  15  S.  Ct 

237,  39  Jj.  Ed.  289. 


TM»  Digeet  ie  compiled  on  tlie  Key-Nvmber  Syetem.   For  explanation,  fee  pase  iii*; 
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i 


—  SeTeral         instruments        QV 
transaotiom* 

8m  4  Gent.  Dig.  Aisign.  L  B.  C  H  29-81. 

Under  the  Illinois  voluntary  a^si^nnient  act 
1  Starr  &  C.  St  1303),  which  dedanss  (section 
3)  that  all  preferences  "in  any  assignment 
hereafter  made'*  shall  be  void,  when  an  in- 
solvent debtor^  realizing  that  he  can  no  longer 
continue  business,  determines  to  yield  the 
dominion  of  his  entire  estate,  and,  in  execution 
of  that  purpose,  executes  in  favor  of  certain 
of  his  creditors^  who  understand  his  purpose, 
confessions  of  judgment,  conveyances,  billis  of 
sale,  etc.,  at  short  intervals,  and  as  j^rts  of 
one  transaction,  such  instruments  constitute  an 
assignment,  within  the  meaning  of  the  statute, 
and  the  preferences  are  void.— White  v.  Cotz- 
hauseh,  129  U.  S.  329,  9  S.  Ct  309,  32  L.  Ed. 
fi77. 

Where  mortgages  should  be  construed  as 
executed  simultaneously,  and  parts  of  one  trans- 
action, and  as  equivalent  to  a  general  assign- 
ment for  the  benefit  of  creditors,  and  such  mort- 
gages contain  preferences  as  .to  certain  creditors, 
they  are  void  under  the  laws  of  Iowa  respecting 
assignments.— Etheridge  v.  Sperry,  139  XJ.  S. 
266,  11  S.  Ct  565,  35  L.  Bd.  171,  affirming 
judgment  Sperry  v.  Ethridge,  63  Iowa,  543, 
19  N.  W.  657. 

Under  Code  Iowa  1873,  I  2115,  providing 
that  no  general  assignment  for  the  benefit  of 
creditors  shall  be  valid  unless  made  for  the 
benefit  of  all  creditors  in  proportion  to  their 
respective  claims,  several  instruments,  executed 
by  a  debtor  at  about  the  same  time,  may  be  con- 
sidered as  parts  of  one  transaction,  and  in  law 
forming  but  one  instrument;  and  if,  as  thus 
construed,  they  have  the  effect  of  a  general  as* 
signment  with  preferences,  they  are  within 
the  denunciation  of  the  statute. — South  Branch 
Lumber  Co,  v.  Ott,  142  U.  S.  622,  12  S.  Gt. 
318,  35  L.  Ed.  1136,  following  Burrows  v.  Lehn- 
dorff,  8  Iowa  (8  Clarke)  96. 

But,  althongh  several  such  instruments  are 
executed  at  about  the  same  time,  they  are  not 
necessarily  to  be  considered  as  constituting  but 
one  transaction  and  one  instrument;  and 
whether  they  do  or  not,  and  whether  they  are 
in  contravention  of  the  statute,  depends  upon 
the  circumstances  of  each  case  and  the  intent 
of  the  parties. — South  Branch  Lumber  Co.  v. 
Ott.  142^U.  S.  622,  12  S.  Ct  318,  35  L.  Ed. 
1136,  following  Van  Patten  v.  Burr,  55  Iowa, 
224,  7  N.  W.  522. 

#s»18.  WHat  Jm'w  coTenis. 

See  4  Cent  Dig.  Anlgn.  f.  B.  0.  H  78-18. 


—  In  K^nernl. 
Bee  4  Gent  IMg.  Assign,  f.  B.  C.  fi  76-78,  tL 

Act  Minn.  March  7,  1881,  c.  148,  providing 
that  when  a  debtor's  property  is  attached  he 
may  assign  all  his  property  for  benefit  of  all  his 
creditors  who  shall  file  releases,  and  that  there- 
upon his  property  shall  be  equally  distributed, 
is  not  invalid  as  to  an  attaching  creditor  who 
is  a  dtisen  of  another  state. — Denny  v.  Bennett, 
128  U.  S.  489,  9  S.  Ct  134.  32  L.  Ed.  491, 
affirming  Bennett  y.  Denny,  38  Minn.  530,  24 
N.  W.  193. 


—  Forelsa  nssisiunents. 

See  4  Cent  Dig.  Assign,  f.  B.  C.  If  82-88. 

The  insolvency  laws  of  Idaho  (Bev.  St 
Idaho  T.  H  5875-5932,  forbidding  preferences 
in  favor  of  any  creditor^  refer  only  to  domestic 
insolvents;  and  |in  assignment  for  the  benefit 
of  creditors,  with  preferences,  made  in  Utah, 
and  valid  there,  is  good  in  Idaho,  in  respect  to 
certain  personal  property  there  situated,  as 
against  the  claims  of  a  citizen  of  Minnesota. 
— Barnett  v.  Kinney,  147  U.  S.  476,  13  S. 
Ct  403,  37  L.  Ed.  247,  reversing  judgment  2 
Idaho,  -^06,  23  P.  922. 


^»24.  Blffht  to  make  nsslenment. 
See  4  Cent  Dig.  Assign,  f.  B.  C.  58  87,  88-88.  97. 

^=»27.  — —  Partners. 
See  4  Cent  Dig.  Assign,  f.  B.  C.  IS  82,  88. 

Act  Tex.  March  24, 1879,  providing  that  any 
debtor  "may  make  an  assignment  for  the  bene- 
fit of  such  of  his  creditors  only  as  will  consent 
to  accept  their  proportional  share  of  his  es- 
tate, and  discharge  him  from  their  respective 
claims,  and  in  such  case  the  benefits  of  the 
assignment  shall  be  limited  and  restricted  to 
the  creditors  consenting  thereto.**  ^ves  a  lim- 
ited partnership  the  right  to  make  such  assign- 
ment, and  modifies,  so  far  as  such  an  assign- 
ment is  prohibited  thereby,  Bev.  St  Tex.  art 
3460,  declaring  that  every  assignment  by  a 
limited  partnership,  when  insolvent  or  in  con- 
templation of  an  insolvency,  with  intent  of  giv- 
ing a  preference  to  any  creditor,  shall  be  void 
as  against  the  other  creditors.— Tracy  v.  Tufl^, 
134  U.  S.  206,  10  S.  Ct  527,  33  L.  Ed.  879. 

^»29.  Property  to  be  inelndod. 

See  4  Cent.  Dig.  Assign,  t  B.  C.  88  107-111. 

Sayles*  Civ.  St  p.  61,  artC  65a,  provides 
that  every  assignment  for  the  benefit  of  cred- 
itors shall  provide  for  the  distribution  of  al)  the 
debtor's  reid  and  personal  property  oUier  than 
that  which  is  exempt  bjr  law  from  execution* 
among  all  his  creditors,  in  proportion  to  their 
claims,  and  shall  have  that  effect,  "however 
made  or  expressed,**  and  "shall  be  construed  to 
paw  all  such  estate,  whether  specified  therein 
or  not*'  Held  that,  when  an  assignment  by  a 
firm  purports  to  convey  firm  property  only,  the 
statute  does  not  act  upon  it  so  as  to  carry  the 
title  to  individual  property  of  the  members :  and 
hence  such  an  assignment  is  void  as  to  creditors 
who  do  not  accept  it,  and  the  property  is  sub- 
ject to  attachment  by  them. — ^Kennedy  y.  Mc- 
Kee,  142  U.  S.  606.  12  S.  Ct  303,  35  I*  Ed. 
1131,  following  Donoho  v.  Fish,  58  Tex.  164. 

^s>31.  Partial    asBtgnmentSy    or    speeial 
assignments       for       partionlnv 
oreditors. 
See  4  Cent  Dig.  A«ilgn.  1  B.  C.  88  118-118. 

Code  Iowa  1873,  §  2115,  providing  that  no 
general  assignment  for  the  benefit  of  creditors 
shall  be  valid  unless  made  for  the  benefit  of  all 
creditors  in  proportion  to  their  respective 
claims,  does  not  prevent  partial  assignments 
with  preferences,  or  sales  or  mortgages  of  any 
or  all  of  the  debtor's  property  in  payment  or  se- 
curity for  indebtedness.  Its  operation  is  limit- 
ed to  general  assignments,  and  does  not  destroy 
the  jus  disponendi  which  is  incident  to  title. — 
South  Branch  Lumber  Co.  v.  Ott,  142  U.  S. 
622,  12  S.  Ct  318,  35  L.  Ed.  1136,  foHowins 
Cowles  V.  Rlcketts,  1  Iowa  (1  Clarke)  582. 

^s>34.  niesality  of   proTisions  in  som« 
eral. 
See  4  Cent  Dig.  Assign,  t  B.  O.  IS  88,  88-CL 

An  assignment  is  not  void  because  made  to 
two  assignees,  while  the  statute  speaks  only  of 
an  "assignee,"  as  Rev.  St  Tex.  1879,  art  3138, 
f  4,  declares  that  "the  singular  and  plural  num- 
ber shall  each  include  the  other,  unless  other- 
wise expressly  provided.**— MuUer  v.  Norton, 
132  U.  8.  501,  10  S.  Ct  147,  33  L.  Ed.  397. 

#3»36.  Provisions  mm  to  powers^  ri^l^tay 
and  liabilities  of  assieneo. 

See  4  Cent  Dig.  Assign.  L  B.  C.  H  119-148. 

The  provisions  of  Gantt,  Dig.  Ark.  pp.  207, 
208,  §§  385,  387,  requiring  an  assignee  for  bene- 
fit of  creditors  to  file  an  inventory  and  execute 
a  bond  before  the  estate  shall  vest  and  to  sell 
the  property  assigned  at  public  auctioa  within 
120  days  after  execution  of  the  bond,  on  30 
days*  notice  of  time  and  place  of  sale,  are  man- 
datory; and  a  deed  of  assignment  authorizins 
the  assignee  to  sell  for  cash  as  he  may  **{ 
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adriflable  and  right^  and  to  this  end  to  use  his 
own  discretion,  subject  to  the  supervision  of  the 
creditors,  «  *  *  and  to  conduct  and  trans- 
act all  of  the  business  as  he  may  deem  proper 
in  the  exercise  of  a  sound  discretion,"  is  void  on 
its  face.— Jaffray  v.  M-cGehee,  107  U.  S.  361,  2 
S.  Ct.  dd7,  27  U  Ed.  495. 

An  assignment  for  the  benefit  of  creditors 
which  authorises  a  sale  by  the  assignees  on 
credit,  in  violation  of  the  Texas  assignment 
laws,  is  not  thereby  rendered  void.— Muller  v. 
Norton,  132  U.  S.  501.  10  S.  Ct.  147,  33  L.  Ed. 
397,  following  Cunningham  v.  Norton,  125  U. 
S.  77,  8  S.  Ct.  804.  31  L.  Ed.  624. 

A  deed  of  assignment  for  the  benefit  of 
creditors  "authorized  and  directed  the  assignees 
to  take  possession  at  once  of  all  the  property 
above  conveyed,  and  convert  the  same  into  cash 
as  soon  and  upon  the  best  terms  possible  for 
the  best  interest  of  our  creditors.'*  ^  Held,  that 
the  assignees  were  not  given  discretionary  pow- 
er to  sell  on  credit.— Muller  v.  Norton,  132  U. 
S.  501.  10  S.  Ct.  147.  33  L.  Ed.  397. 

«=>42.  Partial  iuTaUdity. 

See  4  Cent.  Dig.  Assign,  f.  B.  C.  H  7S,  74. 

If  a  provision  in  an  assignment  Is  void, 
which  directs  that  the  surplus,  after  payment  in 
full  of  the  creditors  who  shall  execute  releases, 
shall  be  paid  to  the  assignor,  such  provision 
may  be  rejected;  but  the  assignment  is  none 
the  less  valid.— Denny  v.  Bennett,  128  U.  S. 
489.  9  S.  Ot  134.  82  L.  Ed.  491,  affirming  Ben- 
nett V.  Denny,  33  Minn.  530.  24  N.  W.  £^. 

(B)  FORM  AND  REQUISITES  OP  INSTRU- 
MENTS. 

^=»56«  Se«itala   of   srovnds  for  asaisB* 

Sto  4  Cent.  Dig.  Assign,  t.  B.  G.  «  219.  220, 

A  statement  in  an  assignment  under  Act 
Tex.  March  24.  1879.  {  3.  for  the  benefit  of 
consenting  creditors  only,  that  the  debtor  "is  in- 
debted to  divers  persons  in  considerable  sums 
of  money,  which  he  is  at  present  unable  to  pay 
in  full,"  warrants  the  conclusion  that  the  as- 
sijimor  was  then  insolvent,  or  conteniplating  in- 
solvency.—Cunningham  V.  Norton,  125  if.  S. 
77,  8  S.  Ct.  804,  31  L.  Ed.  624.  . 

0=>76.  Sohodttle  or  list  of  debts. 

See  4  Cent.  Dig.  Assign,  f.  B.  C.  fiS  2n-»8,  296- 

^»78.  —  Bufioienoy. 

See  4  Cent  Dig.  Assign,  f.  B.  O.  H  275-286. 

An  assignment  under  the  Texas  statute  Is 
not  void  because  the  verified  schedule  of  the 
names  of  the  creditors  and  their  respective  debts, 
sttached  to  it,  under  Gen.  Laws  Tex.  1879,  p. 
57,  §  2,  embraces  a  debt  which  the  law  pro- 
vides cannot  be  paid  until  all  other  creditors 
are  paid,  since  the  assignee  can  disregard  it, 
and  administer  the  trust  as  if  it  were  not  men- 
tioned.—Tracy  V.  Tuffly.  134  U.  S.  206,  10 
S.  Ct.  527,  33  L.  Ed.  8m 

(C)  RESERVATIONS. 

^=»87.   Tvamsactioiui    before   aasisiimeBt* 

See  4  Cent.  Dig.  Assign,  f.  B.  C.  S  S06. 

An  insolvent  debtor  kept  a  store,  from 
which  it  was  customary  for  his  residence  to 
draw  its  supplies.  His  wife  was  one  of  his 
clerks,  and  she  was  privileged  to  take  money 
from  the  cash  drawer  in  the  course  of  business. 
field,  that  the  continuance  of  these  things  dur- 
ing the  time  immediately  preceding  the  assign- 
ment did  not  operate  to  invalidate  it.— Estes 
V.  Gunter,  122  U.  S.  450,  7  S.  Ct.  1275.  30  L. 
Ed.  1228. 


#s»98.  ReserratloB  of  postfosalon  or  oon- 
trol  of  proper^* 

See  4  Cent  Dig.  Assign,  f.  B.  C.  H  826-S21. 

An  insolvent  debtor.  Just  before  he  made 
and  recorded  his  general  assignment,  executed 
and  put  of  record  a  mortgage  of  certain  real 
estate  included  in  the  assignment,  in  which  he 
secured  sureties  on  his  notes.  Until  default,  the 
debtor  was  to  remain  in  possession  of  the 
real  estate  conveyed.  Held,  that  tJie  assignment 
was  not  rendered  invalid  by  the  reservation  of 
the  possession  of  the  land  mortgaged  to  the 
debtor.— Estes  v.  Gunter.  122  U.  S.  450,  7  S. 
Ct  127b.  30  L.  Ed.  1228. 

A  preferential  assignment  by  an  insolvent 
firm  of  a  stock  of  goods  for  the  benefit  of  cred- 
itors, which  provides  that  the  assignors  shall 
remain  in  possession  and  continue  the  business, 
which  is  not  recorded  or  made  known  to  third 
parties  until  an  unpreferred  creditor  is  about 
to  obtain  judgment,  and  under  which  the  as- 
signors are  allowed  to  continue  the  business  the 
same  as  before  until  they  are  declared  bank- 
rupts, is  void,  as  being  intended  to  hinder  and 
delay  creditors,  though  no  actual  fraudulent 
intent  is  shown.— Means  v.  Dowd,  128  U.  S.  273, 
9  S.  Ct.  65,  32  L.  Ed.  429. 

^=:»99.  Reserrotion  of  surplus. 

See  4  Cent  Dig.  Assign,  t.  B.  C.  ii  282-236. 

The  fact  that  an  assignment  under  Act 
Tex.  March  24,  1879,  §  3.  for  the  benefit  of 
such  creditors  as  consent  to  accept  their  pro- 
portionate shares  of  the  estate  in  full  of  their 
respective  claims,  provides  that  the  surplus,  if 
any,  remaining  after  paying  such  consenting  cred- 
itors in  full,  shall  be  turned  over  to  the  debtor, 
does  not  render  the  assignment  void,  as  tending 
to  hinder  and  delay  nonconsenting  creditors,  the 
rights  of  such  creditors  in  the  surplus,  being 
preserved  by  the  remedy  of  garnishment  pro- 
vided by  section  8.— Cunningham  v.  Norton,  125 
U.  S.  77,  8  S.  Ct  ^,  31 1.  Ed.  624. 

An  assignment  is  not  invalid  because  it 
provides  that  the  surplus,  if  any,  shall  be  turn- 
ed over  to  the  debtor,  instead  of  being  paid 
into  the  district  court,  as  provided  in  Act  Tex. 
March  24.  1879,  §  16.— Id. 

If  a  provision  in  an  assignment  is  void  which 
directs  that  the  surplus  after  payment  in  full  of 
the  creditors  who  shall  execute  releases  shall 
be  paid  to  the  assignor,  such  provision  may  be 
rejected.— Denny  v.  Bennett,  128  U.  S.  489.  9  S. 
Ct.  134.  32  Lr.  Ed.  491,  afllrming  Bennett  v.  Den- 
ny, 33  Minn,  530,  24  N.  W.  193. 

Though  an  assignment,  made  under  Act 
Minn.  March  7.  1881,  permitting  a  debtor  whose 
property  is  levied  on  to  assign  for  the  equal 
benefit  of  his  creditors  who  sball  file  releases, 
goes  beyond  the  requirement  of  the  law,  and 
requires  the  surplus,  if  any,  after  paying  the 
claims  of  creditors  who  have  filed  releases,  to 
be  paid  over  to  the  assignors,  it  is  not  thereby 
invalid,  as  the  fund  may  still  be  reached  by  the 
nonreleasing  creditors. — Id. 


(D)  PREFERENCES. 

#s»104.  Rlgbt  of  debtor  to  prefer  ored* 
itor. 

In  Mississippi  a  general  assignment  by  an 
insolvent  debtor  is  not  invalid  because  it  con- 
tains preferences. — Estes  v.-  Gunter,  122  U.  S. 
450,  7  S.  Ct.  1275.  30  L.  Ed.  1228. 

^=s>109.  Preference  of  Irasbaad,  wife,  or 
other  relatlTes. 

See  4  Cent  Dig.  AssiRn.  f.  B.  C.  Si  347,  399-401. 

The  fact  that  during  the  period  immediately 
preceding  the  assignment  which  the  insolvent 
debtor  knew  was  impending,  and  for  which  he 
was  getting  ready,  he  paid  money  to  his  wife 
in   settlement   of  a  bona  fide  loan   which  she 
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bad  made  him,  does  not  impair  the  subsequent 
assignment.— Estes  v.  Gunter,  122  U.  S.  450,  7 
S.  Ct.  1275,  30  L.  Ed.  1228. 

®=»111.  Preferenoei  not  oontained  im  »f- 
siKnment. 

See  4  Cent.  Dig.  Assign,  f.  B.  C.  8i  337-352. 

^=»114.  — -  Payxnenti  to  creditor •• 

See  4  Cent.   Dig.  Assign,  f.  B.  C.  99  338,  348. 

On  the  day  before  making  an  assignment  a 
merchant  gave  two  creditors  certain  drafts  in 
part  payment  of  their  claims,  and  on  the  morn- 
ing of  the  assignment  he  wrote  a  letter  au- 
thorizing a  railroad  company  to  hold  certain 
freight  as  security  for  moneys  due  it.  This  let- 
ter was  in  pursuance  of  a  long  standing  agree- 
ment to  always  leave  enough  goods  on  the  track 
to  secure  freights  due.  The  debtor  testified  that 
when  making  the  first  two  payments  he  knew 
that  he  would  probably  have  to  stop  business 
soon,  but  positively  stated  that  the  assignment 
was  not  determined  on. until  the  morning  it  was 
made.  The  payments  were  not  more  than  were 
ordinarily  made  in  the  course  of  business.  The 
debtor  had  money  in  the  bank  that  he  might 
have  drawn  out  and  pocketed,  or  used  in  paying 
a  mortgage  on  his  homestead,  but  he  did  neither. 
*  Held^  that  while  these  payments  operated  to  pre- 
fer creditors,  and  constituted  such  evidence  as 
would  probably  sustain  a  finding  by  a  jury  that 
they  were  made  with  intent  to  evade  the  statute 
against  preferences,  yet  they  would  not  be  held 
as  a  matter  of  law  to  render  the  assignment 
void. — South  Branch  Lumber  Co.  v.  Ott,  142 
U.  S.  622,  12  S.  Ct.  318,  35  L.  Ed.  1136. 

^=»116.  — —  Mortgages  and  other  trans- 
fers as  seonrity. 

Bee  4  Cent  Dig.  Assign,  f.  B.  C.  99  339,  345. 

The  fact  that  about  two  months  before  mak- 
ing an  assignment,  and  when  there  were  no 
signs  of  interference  from  his  creditors,  #i 
debtors  made  two  chattel  mortgages, — one  to  se- 
cure an  indorser,  and  the  other,  by  order  of 
the  probate  court,  to  secure  his  minor  grand- 
daughter, of  whose  estate  he  was  guardian,  for 
property  used  in  his  business. — does  not  shown  a 
purpose  to  prefer  these  persons  as  creditors  in 
contemplation  of  an  assignment,  so  as  to  require 
that  the  mortgages  should  be  considered  as  part 
of  the  same  transaction  with  the  subsequent  as- 
signment, and  thus  render  it  void  because  of  the 
preferences.— South  Branch  Lumber  Co.  v.  Ott, 
142  U.  S.  622,  12  S.  Ct.  318,  35  L.  Ed.  1136. 

^=»118^   Preferences    in    assignment    in 
•   general. 

See  4  Cent.  Dig.  Assign,  f.  B.  C.  99  358,  366,  357, 
370-372,  876.  378-382.  384,  389.  390,  392,  395,  398. 

An  assignment  by  members  of  a  private 
banking  firm,  with  preferences  in  favor  of  their 
own  depositors,  is  not  invalid  because  one  of 
the  assignors  orally  promised  a  creditor,  when 
making  an  advancement  to  him  in  reduction  of 
their  indebtedness,  that  they  would  make  no  as- 
signment giving  preferences  against  him. — Peters 
V.  Bain.  133  U.  S.  670,  10  S.  Ct.  354,  33  L. 
Ed.  696. 

#3»126«  Preferences  between  classes  of 
creditors. 

See  4  Cent  Dig.  Assign,  f.  B.  C.  99  391,  403. 

Where  an  assignment  for  the  benefit  of 
creditors  is  made  by  members  of  a  private  bank- 
ing firm,  who  are  also  officers  of  a  national 
bank,  and  as  such  have  misappropriated  its 
funds,  the  bank  cannot  complain  of  certain  pref- 
erences in  the  deed  in  favor  of  the  firm's  own  de- 
positors, the  object  of  which  was  to  equalize 
as  between  what  they  owed  their  own  depositors 
and  what  they  owed  the  bank,  taking  into  con- 
sideration a  large  advancement  of  securities 
made  to  the  bank  before  the  general  assignment, 
in  reduction  of  their  debt  to  the  bank.— Peters 
V.  Bain,  133  U.  S.  670,  10  S.  Ct.  354,  33  I* 
Ed.  696. 


^=9128.  Preferences   by   firms    or   part- 


See  4  Cent.  Dig.  Assign,  f.  B.  C.  99  403-411. 

^=s>132.  — •  Assignment     by     firm     and 
partners. 

See  4  Cent.  Dig.  Assign,  f.  B.  C.  99  404-4U. 

An  assignment  for  benefit  of  creditors,  made 
by  the  members  of  a  private  banking  firm  in 
Virginia,  and  conveying  all  their  individual  and 
firm  property  for  both  individual  and  firm  debts, 
will  not  be  held  fraudulent  on  its  face  because 
it  appropriates  partnership  asset?  to  pay  in- 
dividual debts  m  preference  to  partnership 
debts,  where  the  state  court  has  decided  that 
such  deeds  should  be  construed  distributively, 
and  the  partnership  assets  should  be  applied  to 
partnership  debts,  and  individual  assets  to  in- 
dividual debts;  and  also  where  both  the  assets 
and  the  debts  were  so  mixed  that  it  was  im- 
possible, at  the  time  of  the  assignment,  to  dis- 
tinguish bet\iwen  them. — Peters  v.  Bain,  133  U. 
S.  670,  10  S.  Ct.  354,  33  L.  Ed.  696. 

(B)  FRAUD. 

^=»142«  Intent,  motlTO,  and  good  faitb 
of  parties   and  benefieiaries. 

See  4  Cent  Dig.  Assign,  t.  B.  C.  99  40-42,  421-484. 


— -  Knowledge,      intent, 
good    faitb    of    assignee    and 
beneficiaries. 

See  4  Cent.  D^.  Assign,  f.  B.  C.  99  427-434. 

An  assignment  for  the  benefit  of  creditors 
is  not  invalidated  by  the  fact  that  the  grantor 
fraudulently  omitted  certain  property  from  the 
assignment,  where  such  omission  was  not  known 
to  the  assignee  or  the  bNcneficiaries  of  the  trust 
at  the  time  they  accepted  the  conveyance. — 
Emerson  v.  Senter,  118  U.  S.  3.  6  S.  Ct.  981, 
30  L.  Ed.  49. 

^s»147.  Transactions  before  assignment. 

See  4  Cent.  Dig.  Assign,  f.  B.  C.  99  415%.  438-440. 


— —  In  generaL   . 

See  4  Cent  Dig.  Assign,  f.  B.  G.  99  438,  489. 

The  assignors,  who  assigned  as  individuals, 
and  as  members  of  a  private  banking  firm  which 
was  largely  indebted  to  depositors,  were  also 
the  officers  of  a  national  bank,  and  as  such  had 
misappropriated  the  funds  of  the  bank,  and  had 
given  themselves  large  unsecured  credit.  No 
proper  accounts  were  kept,  and  the  funds  were 
mixed,  and  large  speculations  were  indulged  in, 
both  with  the  money  of  the  bank  and  with  that 
of  the  depositors  of  the  private  firm.  Held,  that 
the  violation  by  the  assignors  of  their  fiduciary 
relations  with  the  bank,  or  their  treatment  of 
their  depositors,  did  not  render  the  assignment 
fraudulent.— Peters  v.  Bain,  133  U.  S.  670, 10  S. 
Ct.  354,  33  L.  Ed.  696. 

The  fact  that  a  debt  was  fraudulently  con- 
tracted does  not  of  itself  prove  that  a  subsequent 
assignment  for  the  benefit  of  creditors  is  in  vio- 
lation of  the  statute,  and  void.— South  Branch 
Lumber  Co.  v.  Ott,  142  U.  S.  622, 12  S.  Ct.  318, 
35  L.  Ed.  1136. 

^=»161.   Fraud  in  proTisions  of  assign- 
ment in  generaL 

See  4  Cent.  Dig.  Assign,  f.  B.  C.  99  412,  413. 

A  deed  of  assignment  executed  in  Virginia, 
after  preferring  certain  creditors,  and  authoriz- 
ing the  assignees  to  sell  the  property  either  at 
public  auction  or  private  sale,  provided  thl^t  at 
any  auction  sale  any  creditor  of  the  second  class 
might  purchase  any  property  and  pay  at  its  full 
face  value  the  amount  found  due  such  creditor, 
or  'so  much  thereof  as  might  enable  him  to  com- 
plete the  payment  of  his  purchase  money,  and 
that  the  assignees  might  divide  the  land  to  be 
thus  sold  into  lots,  in  order  to  enable  as  many 
creditors  as  possible  to  become  bidders  on  these 
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terms.  Held,  that  the  provision  was  not  neces- 
sarily fraudulent,  and  therefore,  under  the  Vir- 
ginia decisions,  did  not  avoid  the  assignment. — 
Peters  v.  Bain,  133  U.  S.  670,  10  S.  Ct.  354,  33 
L.  Ed.  696. 

(F)  FILING,    RECORDING,    AND    REGIS- 
TRATION. 

(No  paragraphs  or  references  in  this  Digest.    But 
see  4  Cent.  Dig.  Assign,  f.  B.  O.  SS  462-483.] 

n.  CONSTRUCTION  AND  OPERATION 

IN   GENERAIi. 

€=»173.  Pvoperty  oftnveyed. 

See  4  Cent  Dig.  Assign,  f.  B.  C.  99  512-664. 


^=»176* 


de- 


—  Property    included    in 
ecription. 

See  4  Cent.  Dig.  Assign,  f.   B.  a  99  612-664;    43 
Cent  Dig.  Sales.  99  588>  691,  836. 

A  conveyance  of  *'all  the  real,  personal,  and 
mixed  property"  of  the  grantor  not  exempt  from 
execution,  specifically  describing  certain  real  and 
personal  property,  in  ti^uat  "to  sell  and  have  sold 
all  the  foregoing  property,  and  any  and  all  other 
property"  belonging  to  him  not  exempt  from  exe- 
cution, "which  by  any  oversight  may  have  been 
omitted  in  the  foregoing  list,"  and  apply  the 
proceeds  in  payment  of  his  debts,  passes  all  the 
estates  and  interests  in  property  which  at  its 
date  the  grantor  held,  which  he  could  alien,  and 
which  were  liable  at  law  or  in  equity  for  the 
payment  of  his  debts,  including  property  not  de- 
scribed in  it,  held  in  trust  for  him  under  a  will. 
-Spindle  v.  Shreve,  111  U.  S.  542,  4  S.  Ct.  522, 
28  L.  Ed.  512. 

An  assignment  for  the  benefit  of  consenting 
creditors  only,  under  Act  Tex.  March  24,  1879, 
f  3,  conveyed  all  the  assignor's  "lands,  tenements, 
hereditaments,  goods,  chattels,  property,  and 
choses  in  action  of  every  name,  nature,  and  de- 
scription, wheresoever  the  same  may  be,  except 
sttch  property  as  may  be,  by  the  constitution  and 
laws  of  the  state,  exempt  from  forced  sale." 
Held,  under  -section  1  of  the  act,  which  provides 
that  the  assignment,  however  expressed,  shall 
be  construed  to  pass  aU  the  debtor's  estate, 
whether  specified  or  not,  that  the  description  was 
sufficient  to  convey  all  bis  property. — Cunning- 
ham V.  Norton,  125  U.  S.  77,  8  S.  Ct.  804,  31  L. 
Ed.  624. 

As  under  the  insolvency  laws  of  Louisiana, 
as  construed  by  the  supreme  court  of  that  state, 
when  a  cessio  bonorum  has  been  made  by  a 
debtor  for  the  benefit  of  the'  creditors,  and  ac- 
cepted by  the  court  under  the  creditors,  a  syndic 
has  been  appointed  and  qualified,  all  the  prop- 
erty and  rights  of  property  of  the  insolvent  are 
vested  in  his  creditors  represented  by  the  syndic 
as  their  trustees,  and  pass  to  the  creditors  by  the 
cessio,  whether  included  in  the  debtor's  schedule 
or  not,  the  creditors'  right  to  certain  property  of 
the  debtor  cannot  be  affected  by  the  fact  that  he 
did  not  intend  to  surrender  it,  or  that  the  cessio, 
as  accepted,  recited  that  it  was  the  property  of 
his  wife.— Geilinger  v.  Philippi,  133  U.  S.  246, 
10  S.  Ct  266,  33  L.  Ed.  614. 

Where  a  debtor  makes  an  assignment  of  a 
portion  of  his  estate,  it  is  not  affected  by  the 
provision  of  McClain's  Ann.  St.  Iowa,  §  2117, 
that  the  schedule  attached  to  a  general  assign- 
ment shall  not  be  conclusive,  but  the  assignment 
shall  vest  in  the  assignee  title  to  any  other  prop- 
erty owned  by  the  assignor. — Bock  v.  Perkins, 
139  U.  S.  628,  11  S.  Ct.  677,  35  L.  Ed.  314.  af- 
firming judgment  (C.  C.)  28  F.  123. 

^s»177.  — —  AssiKnmenta    by    flrma     or 
partners. 

See  4  .Cent.  Dig.  Assign,  f.  B.  C.  99  ^8,  549. 

An  assignment  for  the  benefit  of  creditors  of 
a  limited  partnership,  conveying  all  the  prop- 


erty of  the  general  partner  real  and  personal, 
which  he  may  own  as  copartner  or  individually, 
is  sufficient  to  convey  all  the  property  owned  by 
the  partnership,  and  the  members  thereof,  in 
their  separate  rights,  not  exempted  from  a  forced 
sale,  including  the  interest  of  the  special  part- 
ner. It  is  not  necessary  to  set  out  the  individual 
property  of  the  latter,  for  under  the  statute  it 
cannot  be  taken  for  the  firm  debts.— Tracy  v. 
Tuffly,  134  U.  S.  206,  10  S.  Ct.  527,  33  L.  Ed. 
879. 

^=»181.  —  Property  omitted  from  as- 
signment or  inTontory. 

See  4  Cent.  Dig.  Assign,  t  B.  C.  91  B50-552. 

A  debtor  made  an  assignment  for  the  benefit 
of  his  creditors  of  "all  the  lands  and  all  the  per- 
sonal property  of  every  name  and  nature  what- 
soever of  the  said  party  of  the  first  part,  more 
particularly  enumerated  and  described  in  the 
schedule  hereto  annexed  ♦  *  ♦  or  intended  so 
to  be."  The  schedule,  which  was  verified  by  the 
oath  of  the  assignor,  made  no  mention  of  his 
stock  of  merchandise.  Held^  that  title  to  such 
stock  did  not  pass  to  the  assignee,  but  it  remain- 
ed subject  to  attachments  against  the  assignor. 
—Bock  v.  Perkins,  139  U.  S.  628,  11  S.  Ct.  677, 
35  L.  Ed.  314,  affirming  judgment  (C.  C.)  28  F. 
123. 

^==>199.  Foreig^n  assienments  and  extra- 
territorial effect  of  assicn- 
ments* 

See  4  Cent.  Dig.  Assign,  f.  B.  C.  99  642-657. 

While  a  voluntary  or  common-law  assign- 
ment of  a  debtor's  property  will  in  general  be 
respected  by  the  courts  of  other  states,  except 
so  far  as  they  conflict  with  the  rights  of  local 
creditors,  a  statutory  assignment  under  a  state 
insolvent  law  does  not  transfer  title  to  property 
located  in  another  state,  as  against  attaching 
creditors,  but  is  operative  only  so  far  as  the 
courts  of  that  state  see  fit  to  Kespect  it. — Securi- 
ty Trust  Co.  V.  Dodd.  19  S.  Ct.  545,  173  U.  S. 
624,  43  L.  Ed.  835. 

ni.    APPOHCTMIlNT.QUAIilFICATION, 

AND  TENURE  OF  ASSIGNEE 

OR  TRUSTEE. 

^=s>201.   Competeney. 

See  4  Cent.  Dig.  Assign,  f.  B.  C.  99  661-667. 

In  the  absence  of  statutory  requirement,  the 
assignee  of  an  insolvent  debtor  need  not  reside 
in  the  state  where  the  debtor  resides,  or  the 
property  is  situated;  and  no  such  requirement 
will  be  implied  from  a  statute  providing  that  he 
shall  execute  a  bond,  which  shall  be  "filed  with 
the  county  clerk  of  his  county."— Bachrack  v. 
Norton,  132  U.  S.  337,  10  S.  Ct.  106,  33  L.  Ed. 
377. 

IV.  ADMINISTRATION  OF  ASSIGNED 

ESTATE. 

Trade-mark  as  property  passing  to  assignee,  see 
Trade-Marks  and  Trade-Names,  ^s^^Sl, 

» 

^s»223.  DisooTery  and  oolleotion  of  aa« 

ketn. 
See  4  Cent  Dig.  Assign,  f.  B.  C.  99  747-766. 

^=:»227.  -^  CoUeetion  and  protection 
of  assets. 

See  4  Cent  Dig.  Assign,  f.  B.  C.  99  748-750. 

An  assignee  for  the  benefit  of  creditors  of 
a  corporation  has  no  better  standing  than  his 
assignor  to  recover  securities  alleged  to  have 
been  pledged  to  the  assignor  to  secure  it  as  in- 
dorser  of  certain  notes,  the  holders  of  which  have 
proved  their  claims  as  creditors.  Decree  22  C. 
C.  A.  606,  76  F.  905,  affirmed.— Hubbard  v.  Tod, 
19  S.  Ct.  14,  171  U.  S.  474,  43  L.  Ed.  246. 
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V.  BIOHTS  AKD  R 

OBEDITOR8. 


i>«i)i>^ 


OF 


(A)  IN  AID  OF  ASSIGNMENT. 

Mo  paracrapha  or  references  In  this  Digest 
see  4  Cent  Dig,  Assign,  t.  B.  C.  SS  840-8ff7.] 


(B)  PRESENTATION,   PROOF,  AND  PAY- 
MENT OF  CLAIMS. 

^s»297.  Estoppel  to  claim  under  aeeisa- 
ment* 

Bee  4  Gent  Dig.  Assign,  t  B.  0.  H  S71-874. 

Where  an  assignment  for  the  benefit  of  cred- 
itors is  made  by  members  of  a  private  banking 
firm,  who  are  alao  officers  of  a  national  bank, 
and  aa  aucb  have  misappropriated  its  funds,  tbe 
receiver  of  the  bank  is  entitled  to  a  surrender 
by  the  assignee  of  such  property  purchased  by 
the  assignors  with  the  funds  of  the  bank  as  he 
electa  to  take,  but  is  not  entitled  to  any  prefer- 
ence as  to  the  mass  of  property,  which  cannot  be 
distinguished  as  belonging  to  any  particular 
fund;  and  the  receiver,  by  electing  to  take  prop- 
erty to  which  he  is  thus  entitled,  is  not  estopped 
from  receiving  the  full  benefit  of  the  deed  of  as- 
signment—Peters V.  Bain,  133  U.  S.  670,  10  S. 
Ot  854,  33  L.  Ed.  096. 

^S9»309*  Pref  erenoes  in  assignment. 

See  4  Cent  Dig.  Assign,  f.  B.  C.  Ii  9M-906. 

Creditors  whom  the  debtor  has  attempted  to 
prefer,  but  whose  preferences  are  void  under  the 
insolvent  act,  are  entitled  to  share  pro  rata  with 
all  the  otiier  creditors. — White  v.  Cotzhausen, 
129  V.  S.  829,  9  S.  Ct  309,  32  L.  Ed.  677. 


Interest. 

See  4  Cent  Dig.  Assign.  L  B.  0.  ft  927. 

A  decree  against  an  estate  In  the  hands  of  a 
trustee  for  creditors  for  unpaid  stock  subscrip- 
tions is  not  objectionable  because  allowing  inter- 
est after  the  date  of  the  assignment,  in  the  ab- 
sence of  anjrthin^  showing  that  the  assigned  es- 
tate was  insufficient  to  pay  the  assignor's  debts 
in  full.— Lloyd  v.  Preston,  146  U.  S.  630,  13  S. 
Gt  131,  86  L.  Bd.  lUl.  ' 

(C)  CLAIMS  AND  LIENS  PRIOR  OB  SU- 
PERIOR TO  ASSIGNMENT. 

^s»332.  Bi^lits  to   speeifie  property  or 
its  proeeeds. 

See  4  Cent.  Dig.  Assign,  f.  B.  C.  U  M1-M8. 

Several  members  of*  a  private  banking  firm 
were  also  officers  of  a  national  bank  with  which 
the  firm  carried  on  most  of  its  business.  While 
acting  as  such  officers,  the  members  of  the  firm 


appropriated  lai^e  sums  from  the  bank.'  A  re- 
ceiver was  appointed  for  the  bank,  and  the  firm 
immediately  assigned  to  several  trustees,  one  of 
whom  had  been  counsel  for  the  firm,  and  knew 
of  its  indebtedness.  Held,  that  the  trustees  were 
chargeable  with  notice  that  certain  property  was 
purchased  with  funds  of  the  bank,  though,  from 
the  disordered  condition  of  the  firm's  books,  it 
was  difficult  to  distinguidi  such  property  from 
the  rest— Peters  v.  Bain,  133  U.  8.  670,  10  & 
Ct  354,  33  L.  Ed.  696. 


Prior  elaims  or  liens  ns  eonsti* 
tntinK   illes*!   preferenees. 
See  4  Cent  Dig.  Assign.'  f .  B.  C.  IS  I00O-1O12. 

Previous  to  the  amendment  of  Code  Ala.  I 
1787,  by  Act  Feb.  21,  1893,  a  valid  preferential 
sale  made  by  a  debtor  to  one  of  his  creditors  was 
not  affected  by  the  making  of  a  general  assign- 
ment on  the  same  day. — Bamberger  v.  School- 
field,  160  U.  S.  149,  16  S.  Ct  225,  40  L.  Ed. 
374. 

(D)  SETTING  ASIDE  ASSIGNMENT. 

Laches  in  suit  to  set  aside,  see  Equity,  ^S9»72. ' 

^=»341.  Risbt  to  bnTO   assignment   set 
nsido* 
See  4  Cent  Dig.  Assign,  t  B.  a  IS  10W-104L 

Simple  contract  creditors,  who  have  reduced 
their  claims  to  judgment,  have  no  standing  in  the 
United  States  circuit  court,  sitting  as  a  court  of 
equity,  on  a  trial  to  vacate  a  fraudulent  assign- 
ment for  the  benefit  of  creditors,  though  by  Code 
Miss.  1880,  il  1848,  1845,  the  state  courts  of 
chancery  are  given  prosecution  of  appeals  of 
creditors  who  have  obtained  judgments  at  law  to 
vacate  such  assignment,  and  subject  the  proper- 
ty to  their  demands.— -dates  v.  Allen,  149  U.  S. 
461,  13  S.  Ct.  888,  977,  37  L.  Bd.  804. 

VZ.  BIGHTS  AND  REMEDIES  OF  AS- 
SIGNOR. 

[No  paragraphs  or  references  In  tills  Digest    B«t 
see  4  Cent  Dig.  Assign.  L  B.  a  IS  1084-111)6.] 

Vn.  AOOOU MTJLN G.     SETTT^BW  K WT, 

AND  DISCHARGE  OF 

ASSIGNEE. 

[No  paragraphs  or  references  In  this  Digest    But 
see  4  Cent  Dig.  Assign,  f.  B.  0.  SS  U04-UM.] 

Vin.  LIABILITIES  ON  ASSIGNEES* 

BONDS. 

[No  paragraphs  or  references  In  this  Digest    Bot 
see  4  Cent  Dig.  Assign,  t  B.  a  SI  1186-UM.] 


ASSISTANCE,   WRIT   OF. 

Scope-Note, 

rXNCLITDES  putting  in  posseflslon  of  real  property  persons  adjndged  to  be  entitled 
thereto  or  purchasers  thereof  under  orders  or  decrees  In  eQQltable  actions;  nature  and 
scope  of  the  remedy  in  general ;  in  what  cases,  and  to  and  against  whom,  and  as  to  what 
property,  it  is  allowed;  issuance,  requisites,  and  validity  of  writs  of  assistance;  and 
execution  and  effect  thereof. 


^s»7.  Jvrisdietiom  to  issue. 
Bee  4  Cent  Dig.  Assist  I  C 
A  court  of  equity  has  power  to  Inue  writs 
el  assistance  or  possession  for  the  purpose  of 


enforcing  its  orders  and  decrees.— Gormley  t. 
Clark,  184  U.  &  888,  10  8.  Ct  55i,  88  U  Ed. 
909. 


ASSOCIATIONS. 


Scope-Note. 

[INCLUDES  xmlncorporated  aasociatlons  in  general;  their  natare,  formation,  and 
dissolution;  rights,  powers,  dnties,  and  liabilities  of  snch  bodies,  their  members  and  o£D- 
cers,  as  among  themselves  and  as  to  others,  incident  to  the  existence  of  the  association^ 
and  legal  proceedings  for  enforcement  thereof. 

[For  related  matters  und«r  other  topics,  soe  cross-references  after  analysis*] 

Analysis, 

16.  Property  and  funds  of  association. 
25.  Dissolution. 

CrosS'References, 

Mutual  benefit  insurance  associations,  see  In- 
surance, ^=9700-759. 

Regulation  of  trade  associations  as  interference 
with  commerce,  see  Commerce,  #s»29. 


Building  and  Loan  Associations. 
Colleges  and  Universities,  ^s»2. 
Exchangee. 


^=>15.  Property   »nd   funds   of  Assooia- 
tioau 
8m  4  Cent  Dig.  Acaoc  9fi  19-2S. 

A  communistic  society  will  be  presumed  so 
to  have  discharged  its  obligation  to  deceased 
members  who  contributed  no  propeirty  to  the  so- 
ciety, but  in  consideration  of  support  dedicated 
their  labor  and  services,  as  to  leave  no  undis- 
charged obligations  or  rights  for  distant  rela- 
tives of  such  deceased  members  to  assert  or 
claim  against  the  community  or  its  property. 
Judgment  103  F.  561,  43  O.  C.  A.  323,  affirmed. 
-Schwartz  v.  Duss,  23  S.  Ot  4,  187  U.  S.  8, 
47  L.  Ed.  53. 

Any  daim  which,  as  a  matter  of  right,  could 
have  been  made  on  a  communistic  society  un- 
der a  provision  of  its  plan  that  members  who 
contributed  no  property  to  the  society  should,  on 
withdrawing,  receive  such  sum  as  the  leaders  of 
the  society   should  detenaine,   will  from  long 


lapse  of  time  be  presumed  to  have  been  demand- 
ed and  the  demand  satisfied.— Id. 

* 

^fss>2fi,  DissolntioB. 

See  4  Cent.  Dig.  Amoc  fi  47 ;  12  Cent  Big.  Corp.  i 


The  adoption  by  the  members  of  a  commu- 
nistic society  of  a  plan  by  which  all  property 
contributed  to  the  use  and  benefit  of  the  com- 
munity was  to  be  "joint  and  indivisible  stoclc,*' 
and  aU  contributions  were  to  be  irrevocable, 
was  not  the  creation  by  the  members  of  a  trust 
in  the  property  for  the  benefit  of  the  society,  as 
such,  which,  on  the  doctrine  of  resulting  trusts 
conferred  on  the  descendants  of  members  who 
contributed  no  property  to  the  society  any  such 
proprietary  right  or  interest  as  entitled  them 
on  the  dissolution  of  the  society  to  share  in  its 
property  or  assets,  or  to  have  an  accounting. 
Judgment  103  F.  561,  43  C.  C.  A.  323,  affirmed. 
Schwartz  v.  Duss,  23  S.  Ot  4,  187  U.  S.  8,  47 
L.  Ed.  53. 


ASSUMPSIT,    ACTION   OF. 

« 

Scope-Note. 

(INCLUDES  actions  of  assumpsit,  as  distinguished  from  other  forms  of  action;  na- 
ture and  scope  of  the  remedy  in  general ;  grounds  of  such  actions  and  defenses  thereto : 
by  and  against  whom  they  may  be  maintained,  proceedings  therein;  review  of  proceed- 
ings;  and  costs  in  snch  actions. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis. 

14.  Time  to  sue  and  limitations.  ^ 

17.  Pleading. 

21.  Replication  and  subsequent  pleadings. 

23. Issues,  proof,  and  variance. 

Cross-References. 


Application    of    instructions    to    evidence,    see 
OVial,  «s»252. 


Account  Stated. 
Honey  Received. 


See- 
Work  and  Labor. 

Statutory  limitations,  see  Limitation  of  Actions, 

^3^18. 


TUs  Digest  is  eompUed  on  the  Key-Nunber  System.   For  explanation,  see  page  iiL 
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ASSUMPSIT,  ACTION  OF 
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^=>14.  Time  to  sue  and  limltatioiui. 

See  5  Cent.  Dig.  AsaumpBit,  95  70-75. 

An  action  arising  out  of  defendant's  failure  to 
perform  a  certain  duty,  in  consequence  of  which 
plaintiff  was  compelled  to  perform  it,  is  based  on 
an  ftnplied  assumpsit,  to  which  the  statute  of 
limitations  concerning  actions  on  simple  con- 
tracts is  applicable,  and  is  not  based' on  the  stat- 
ute,'though  the  duty  which  defendant  failed  to 
perform  was  statutory. — Metropolitan  R.  Co.  v. 
District  of  Columbia,  132  U.  S.  1,  10  S.  Ct.  19, 
33  L.  Ed.  231;  Washington  &  G.  Ry.  Co.  v. 
District  of  Columbia,  136  U.  S.  653,  10  S.  Ct 
1075,  34  L.  Ed.  549. 

^=s>17.   Pleading. 

See  5  Cent.  Dig.  Assumpsit,  S9  79-152. 

^=»21.  — •  Replioatioii   mad    subsequent 
pleadings* 

See  5  Cent.  Dig.    Assumpsit,    SS    117-120. 

Plaintiff  declared  in  assumpsit  for  the  value 
of  a  quantity  of  wheat.  The  answer  set  up  a 
note,  and  chattel  mortgage  to  secure  the  same, 
and  alleged  that  the  wheat  was  delivered  and 
received  in  payment  for  such  note.  The  repli- 
cation stated  a  contract,  by  the  terms  of  which 
defendant  was  to  convey*  certain  land  to  plain- 
tiff, who  was  to  pay  for  the  same  by  such  note; 
that  the  wheat  had  been  delivered,  but  that,  by 
reason  of  defendant's  inability  to  make  title  to 
the  land,  plaintiff  had  rescinded  the  contract. 
Held,  that  plaintiff  might  recover  upon  the  com- 
plaint; the  new  matter  in  the  replication  not 
constituting  a  departure  from  the  cause  of  ac- 
tion set  forth  in  the  complaint,  within  the 
provisions  of  the  Code  of  Washington  Terri- 
tory.—Aukeny  V.  Clark,  148  U.  S.  345,  13  S. 
Ct.  617,  37  L.  Ed.  475,  affirming  judgment  1 
Wash.  St  549,  20  P.  583,  distinguishing  Distler 
v.  Dabney,  3  Wash.  St  200,  28  P.  335. 


—  Issues,   proof,   and   Tarianoe. 

See  6  Cent.   Dig.  Assumpsit,  Sfi  130-152;    39  Cent 
Dig.  Plead,  i  1342. 

In  an  action  of  indebitatus  assumpsit  by  a 
steamship  company,  the  declaration  alleged  that 
defendant  was  indebted  to  plaintiff  for  moneys 


illegfilly  exacted  under  color  of  certain  laws  in 
the  state  of  New  York  concerning  passengers  in 
vessels  coming  to  the  state,  and  concerning  the 
powers  and  duties  of  commissioners  of  emigra- 
tion, and  for  the  regulation  of  marine  hospitals, 
and  further  averred  a  promise  in  consideration 
of  such  indebtedness.  An  answer  was  filed,  set- 
ting up  as  a  defense  an  act  of  congress  to  legal- 
ize the  collection  of  head  moneys  already  paid, 
approved  June  19,  1878.  Held,  that  a  judgment 
for  defendant  on  the  pleadings  was  error,  be- 
cause it  did  not  appear  from  the  record  that 
the  money  sued  for  was  within  the  description 
of  the  act  of  congress.— Liverpool,  N.  Y.  &  P. 
S.  S.  Co.  V.  Emigration  Com'rs,  113  U.  S.  83,  5 
S.  Ct  352,  28  L.  Ed.  8©9. 

In  assumpsit,  under  a  declaration  containing 
a  special  count  on  a  note,  and  also  the  common 
counts,  a  note  varying  from  one  specially  plead- 
ed is  admissible,  under  the  common  counts,  as 
evidence  of  money  had  and  received,  in  connec- 
tion with  evidence  that  defendant  admitted  his 
indebtedness  on  the  note.— Hopkins  v.  Orr,  124 
U.  S.  510,  8  S.  Ct.  590,  31  L.  Ed.  523. 

Where,  in  a  suit  by  executors,  the  declara- 
tion consists  of  a  special  count  on  a  note  de- 
scribed as  made  by  defendant  payable  to  his  own 
order,  and  by  him  indorsed  and  delivered  to 
plaintiflTs  testator,  and  the  common  counts  al- 
leging an  indebtedness  to  the  testator,  a  note  cor- 
responding to  the  one  specially  counted  on,  ex- 
cept that  it  is  indorsed  to  the  executors,  is  ad- 
missible in  evidence  under  the  common  counts. — 
Gormley  v.  Bunyan,  138  U.  S.  623,  11  S.  Ct 
453,  34  L.  Ed.  1086. 

ASSUMPTION. 

As  to  facts  by  trial  court,  see — 

Criminal  Law,  ^=»76L 

Trial,  <e=»190-192. 
Indebtedness  on  division  of  state,  see  States, 

ifli  v^l5. 
Of  debt,  see  Mortgages,  «=;9279~283. 
Of  risk,  see  Master  and  Servant,  ^s»204-223, 

273,  288. 


ASYLUMS. 

Scope-Note. 

[INCLUDES  instltntions  for  protection  or  relief  of  afflicted  or  unfortunate  persons, 
whether  founded  or  maintained  by  private  means  or  in  part  or  wholly  by  government; 
establishment,  maintenance,  regulation,  and  management  of  such  Institutions;  and  rights, 
I)owers,  duties,  and  liabilities  of  managers  and  other  officers,  etc,  thereof.] 


^=»3«  ReK^latlon  and  snpeawlsioau 

Bee  '6  Cent  Dig.  Asyl.  9  2. 

While  Act  Cong.  Jan.  21,  1871  (16  Stat 
399,  c.  25),  ceding  back  to  the  state  of  Ohio 
jurisdiction  over  property  theretofore  ceded  to 
the  United  States  for  a  soldiers'  home,  con- 
ferred jarisdiction  on  the  state  over  the  place 


or  ground  where  the  institution  was  located,  it 
conferred  no  jurisdiction  on  the  state's  authori- 
ties, under  its  police  power,  to  regulate  or  pro- 
hibit the  furnishing  of  any  article  of  food  to  the 
inmates  of  the  home  by  the  federal  authorities. 
Order,  In  re  Thomas,  87  F.  453.  31  C.  C.  A. 
80,  affirmed.— State  of  Ohio  v.  Thomas,  19  S. 
Ct  453,  173  U.  S.  276,  43  L.  Ed.  699. 


ATTACHMENT. 

Scope-Note, 

[INCLnDES  taking  and  keeping  In  legal  custody  property  of  defendants  in  civil  ac- 
tions as  security  for  payment  of  judgments  that  may  be  recovered  against  them  therein ; 
nature  and  scope  of  the  remedy  in  general ;  in  what  cases  and  to  and  against  whom  it  is 
allowed,  and  property  subject  thereto;  grounds  of  attachment,  and  jurisdiction  over  and 
proceedings  to  obtain  attachments;  issuance,  requisites,  and  validity  of  writs,  warrants, 
etc.,  of  attachment,  and  amendment  thereof;  levy  or  service,  and  proceedings  incident' 
thereto,  and  lien  of  attachments ;  quashing,  vacating,  or  setting  aside  writs,  warrants,  etc., 
of  attachment,  dissolution  thereof,  or  discharge  of  property  from  levy  on  giving  security, 
and  abandonment  of  attaclunent  or  of  levy ;  claims  of  third  persons  to  property  levied  on^ 
lDter?entlons,  and  trial  of  right  of  property ;  return  of  warrants,  writs,  etc. ;  liabilities  on 
and  enforcement  of  securities  given  to  obtain,  dissolve,  discharge,  etc.,  attachments;  and 
liabilities  of  persons  other  than  officers  for  wrongfully  procuring  issuance,  levy,  etc.,  of  at- 
tachments. 

[For  related  matters  under  other  topics,  see  croee- references  after  analysis*] 

Analysts. 
L  Nature  and  Grounds. 

(A)  Nature  of  Rkmedy,  Causes  o?  Action,  and  Parties. 

^=s>2.  Constitutional  and  statutory  provisions. 

3.  Actions  in  which  attachment  is  authorized. 

4.  In  general. 

16.  Persons  entitled. 

(B)  Grounds  oi^  Attachment. 

«=»39.  Fraudulent  Transfer  or  other  disposition  of  property. 
44.  Preferences  to  creditors. 

II.  Property  Subject  to  Attachment. 

^=9  63.  Ownership  or  possession  of  property. 

III.  Proceedings  to  Procure. 

(A)  Jurisdiction  and  Venue. 

^=s>69.  Jurisdiction  of  particular  courts. 

70.  Authority  of  judges  and  judicial  officers. 
72.  Jurisdiction  of  person  of  defendant. 
75.  Change  of  venue. 

(B)  Affidavits. 

^=»  102,  Averments  as  to  cause  of  action. 

110.  Averments  as  to  grounds  of  attachment. 

115.  Alternative  or  disjunctive  statements. 

125.  Defects,  objections,  and  waiver. 

(C)  Security. 

IV.  Writ  or  Warrant. 

^=9  145.  Form  and  requisites  in  general. 
153.  Directions  for  service  and  return. 
155.  Alias  writs. 

V.  Levy,  Lien,  and  Custody  and  Disposition  of  Property. 

162.  Mode  and  sufficiency  of  levy. 

164.  Personal  property  in  general. 

170.  Service  of  writ  or  warrant. 
179.  Priorities  between  attachments. 

194.  Sale  or  other  disposition  of  property. 

195.  In  general. 

202.  Disposition  of  proceeds. 


TUi  Digest  Is  eoinpiled  on  the  Key-Number  System.   For  explanation,  see  page  ill. 
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ATTACHMENT,  I  (A),  (B) 
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VI*  Proceedings  to  Support  or  Enforce. 

4=s>205.  Process  in  action  and  service  on  defendant. 
209.  Publication  or  other  notice. 

* 

VII.  Quashing,  Vacating,  Dissolution,  or  Abandonment. 

VIII.  Claims  by  Third  Persons. 

4ss>290.  Intervention  to  contest  attachment. 

291.  Right  to  intervene. 

301.  Proceedings    for    establishment    and    determination    of 

claims  to  property. 
808. Evidence. 

IX*  Return. 

[No  paragraphs  or  references  in  this  Digest    But  see  5  Gent  Dig.  Attaeh.  f| 
114ft-1179.] 

X.  Liabilities  on  Bonds  or  Undertakings.         • 

.^=:»330.  Accrual  or  release  of  liability  by  breach  or  fulfillment  of 
conditions. 

334. Bonds  or  undertakings  to  discharge  attachment 

341.  'Actions. 

361. Damages. 

XI.  Wrongful  Attachment 

367.  Actions. 

868. Nature  and  form. 


Cross-References, 


See- 
Execution. 

Fraudulent  Conveyances,  ^s»228. 
Garnishment 
Sequestration. 

Against  national  banks,  see  Banks  and  Banking, 

Appellate    Jurisdiction    of    federal    court,    see 

Courts,  <S=s>385(4). 
Due  process  of  law,  see  Constitutional  Law, 
>312. 


Exemptions, 

Exemptions. 

Homestead. 
For  costs,   see  Costs,  ^aB»281. 
Practice  in  admiralty,  see  Admiralty,  9=s»4T. 
Restraining   prosecution   as   denying  privileges 

and  immunities  of  citizens,  see  Constitutional 

Law,  «s»207. 
Review  of  decisions,  see  Appeal  and  Error, 

71,  »9. 


I.  KATUBE  AKD  GROITHDS. 

(A)   NATURE  OF  REMEDY,   CAUSES   OF 
ACTION.  AND  PARTIES. 

^S9»2.  Oonstltiitlomal  and  statutorj  pro- 
▼isions. 

See  6  Cent.  Dig.  Attach,  fifi  6-7. 

Act  Ariz.  March  6,  1881,  amending  Rev. 
St.  Ariz.  1887,  c.  1,  tit.  4,  relating  to  attoch- 
ments  and  garnishments  and  providing  that 
plaintiff,  '*at  the  time  of  issuing  summons,  or 
at  any  time  afterwards,  may  have  the  property 
of  the  defendant  attached,"  etc.,  was  incon- 
sistent with,  and  by  implication  repealed,  para- 
graph 42  of  the  amendment  actj  which  provided 
that  an  attachment  "may  be  issued  «  *  « 
either  at  the  commencement  of  the  suit  or  at 
any  time  during  its  progress." — ^Henrietta  Min. 
&  Mill.  Co.  V.  Garjlner,  19  S.  Ct.  827,  173  U. 
S.  123,  43  L.  Ed.  637,  reversing  judgment  81 
P.  1126,  5  Ariz.  211. 

<;s»3.  Aetlons   in   wliieli    Attaohment   is 
Authorised. 

See  6  Cent  Dig.  Attach.  fiS  8-81. 


-i—  In  K^neral. 

See  6  Gent.  Dig.  Attach,  fifi  8-10. 

Tht  right  to  an  attachment  in  an  action  to 
recover  the  value  of  goods  which  have  been 


conveyed  to  the  defendant  in  fraud  of  creditors 
is  not  to  be  denied  on  tbe  ground  that  the  action 
is  not  for  a  debt,  but  to  recover  a  penal^. 
Judgment  67  N.  E.  337,  176  Mass.  48,  affirmed. 
—Rothschild  v.  Knight,  22  S.  Ct.  391,  184  U.  S. 
334,  46  L.  Ed.  573. 

(B)  GROUNDS  OF  ATTACHMENT. 

^s»30.  Frandnlent  trmnsf  er  or  otliAr  dia« 
positioB  of  property* 

See  5  Oent  Dig.  Attach,  fifi  92-119. 


—  Pref erenoes  to  eroditovfl. 

See  6  Cent.  Dig.  Attach,  fi  110. 

Code  Miss.  1S71,  §  1420,  enumerates,  as  one 
of  the  grounds  of  attachment,  a  disposition  of 
his  property  by  the  debtor  "with  an  intent  to 
defraud  his  creditors,  or  give  an  unfair  prefer-, 
ence  to  some  of  them.*'  HM,  that  no  prefer- 
ence can  be  "unfair"  which  is  legal;  that  to  be 
illegal  it  must  be  fraudulent ;  and  the  provision 
is  therefore  suri>lusage.  It  was  therefore  error 
to  instruct  tiie  jury  that  a  preference  given  to 
the  exclusion  of  some  of  the  creditors,  when  the 
debtor  was  insolvent  and  knew  that  he  would 
be  unable  for  a  great  length  of  time  to  pay  all 
his  debts,  was  an  "unfair  preference,  within  the 
statute."— Fitipatrick  v.  Flannagan,  106  U.  S. 
648,  1  S.  Ct  369.  27  L.  Ed.  211, 
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ATTACHMENT,  II-IV 


«s>158 


TL  PBOPERTT 


SUBJECT  TO  ATTAOH- 
BIENT. 


Can  of  foreign  carrier,  interference  with  inter- 
state commerce,  see  Commerce,  ^»81. 

Exemptions,  see — 
Exemptions. 
Homestead. 

^=»63.  Ownersliip  or  possession  of  prop- 
erty* 
See  S  Cent.  Dig.  Attach.  H  187-180. 

The  owner  of  land  conveyed  it  to  his  neph- 
ew for  the  purpose  of  defrauding  creditors,  and 
it  was  afterwards  conveyed  to  one  I.  without 
consideration.  I.  executed  a  mortgage  on  the 
land  to  secure  a  loan,  which  was  afterwards 
foreclosed,  and  the  land  was  purchased  by  the 
mortgagee.  Shortly  after  the  original  owner 
had  conveyed  the  land,  a  creditor,  whom  the 
conveyance  was  intended  to  defraud,  attached 
it  and  in  the  action  judgment  was  rendered  fop 
the  amount  of  the  debt,  and  foreclosure  of  the 
attachment  lien,  which  was  had,  and  the  land 
was  purchased  by  the  attaching  creditor.  This 
was  after  the  conveyance  to  Im  and  the  execu- 
tion of  the  mortgage  by  him.  Held  that,  as  the 
laws  of  Texas  declare  conveyances  in  fraud  of 
creditors  absolutely  void,  there  was  nothing  to 
affect  the  creditor's  right  to  attach  the  land  as 
he  did,  and  title  thereto  vests  in  him  under  the 
attachment  sale;  for  I.*s  mortgagee,  having  pur- 
chased the  land  pendente  lite,  took  it  subject  to 
the  attachment  Ben.— Thompson  v.  Baker,  141 
U.  8.  648,  12  S.  Gt.  89,  35  U  Ed.  889. 

m.  PROCEEDINGS  TO   PBOOURE. 

(A)  JURISDICTION  AND  VENUE. 
See  Appearance,  ^=»19. 

^=»69.  JTvrisdletioii.  of  partlenlar  ooiirts. 

See  5   Cent    Dig.   Attach.    I  196;    13   Cent.   Dig. 
Coarts.   I  412. 

The  provision  in  the  organic  act  of  Okla- 
homa conferring  on  the  supreme  and  district 
courts  "chancery  as  well  as  common-law  juris- 
diction" does  not  give  such  courts  exclusive  ju- 
risdiction to  issue  attachments,  so  as  to  render 
void  an  act  of  the  legislature  authorizing  the 
probate  judge  to  issue  attachments ;  for  the  is- 
suance of  attachments  under  the  territorial  stat- 
utes (St.  OkL  1893,  H  4120,  4121),  which  are 
merely  a  reproduction  of  the  Kansas  law,  is  a 
ministerial,  and  not  a  judicial,  act.  Judgment 
(Okl.)  49  P.  48,  5  Okl.  39(J,  reversed.— Central 
Loan  &  Trust  Co.  v.  Campbell  Commission  Co., 
19  S.  Ct.  346,  173  U.  S.  84,  43  Ix  Ed.  623. 

^»70.    Authority  of  judges  wad  jndioial 
oAeers* 

See  6  Cent  Dig.  Attach,  i  197. 

Under  statutes  containing  particular  re- 
Quirements  as  to  what  shall  be  stated  in  an  affi- 
davit for  attachment,  so  that  the  grounds  of 
attachment  may  be  alleged  in  the  language  of 
the  statute,  the  authority  to  grant  the  writ  is 
ministerial,  and  not  judicial,  in*  its  nature. 
Judgment  49  P.  4a  6  Okl.  396,  reversed.— Cen- 
tral Loan  &  Trust  Co.  v.  Campbell  Commis- 
MOTi  Co.,  19  S.  Ct  346,  173  U.  S.  84,  43  L.  Ed. 
623. 

^=»72«  Jurifldletlon  of  person  of  def  end- 


See  5  Cent  Dig.  Attach.  S  IM. 

The  provision  in  the  organic  act  of  Okla- 
homa territory  requiring  all  civil  actions  to  be 
brought  in  the  county  where  the  defendant  re- 
sides or  can  be  found  does  not  prevent  the 
courts  from  acquiring,  by  means  of  foreign  at- 
tachment, jurisdiction  of  nonresident  defend- 
ants, to  the  extent  of  the  property  levied  upon. 

This  Digest  is  ooaipiled  on  the  Key-Number  System.   For  explanation,  see  pace  iii« 
Sup.Or.DiQ.^18 


Judgment  49  P.  48,  5  OU.  896,  reversed.— <7en- 
tral  Loan  &  Trust  Co.  v.  Campbell  Commis- 
sion Co.,  19  S.  Ct.  346,  173  U.  S.  84.  43  L.  Ed. 
623. 

^=s>7Sf»  Chance  of  Tenne. 

See  6  Cent  Dig.  Attach,  f  20S. 

The  fact  that  in  changing  the  venue  of  an 
action  the  transcript  was  not  certified .  by  the 
seal  of  the  court  in  which  the  suit  was  brought 
will  not  render  the  writ  of  attachment  and 
the  proceedings  thereunder  void. — Wehrman  v. 
ConkHn,  155  U.  S.  314,  15  S.  Ct  129,  39  U  Ed. 
167. 

(B)  AFFIDAVITS. 

^s»102.  ATerments  as  to  eanse  of  aetion. 

See  6  Cent  Dig.  Attach.  U  288-272. 

The  fact  that  a  petition  for  attachment  de- 
scribed the  judgment  sued  on  as  having  been 
rendered  on  May  12th,  when  in  fact  it  was  not 
rendered  until  Septemjber  12th  following,  will 
not  affect  the  writ  and  the  proceedings  there- 
under.—Wehrman  V.  Conklin,  165  U.  S.  314, 
15  S.  Ct.  129,  39  L.  Ed.  167. 

^=»110.  ATerments  as  to  svonnds  of  at- 
tachment. 

See  6  Cent  Dig.  Attach.  H  292-822. 

^s»115.  — —  AltematiTe    or    disjnnetiTe 
statements. 

See  5  Cent.  Dig.  AtUch.  Sfi  S15-S22. 

Rev.  St  Tex.  art  152,  gives  as  a  ground  for 
commencing  suit  by  attachment  "that  the  de- 
fendant is  not  a  resident  of  the  state,  or  is  a 
foreign  corporation,  or  is  acting  as  such." 
Heldf  that  an  affidavit  for  attachment  alle^g 
that  defendant  **i8  not  a  resident  corporation, 
or  is  a  foreign  corporation,  or  is  acting  as 
such,'*  was  not  objectionable  as  alleging  in  the 
disjunctive  one  or  the  other  of  two  distinct 
causes  of  action,  there  being  but  the  single  cause 
of  nonresidence. — Society  Fonciere  et  Agricole 
des  Etats  Unis  v.  Milliken,  135  U.  S.  304,  10 
S.  Ct  823,  34  L.  Ed.  208. 

^:»125.  Defeets,  objeetions,  and  ^rairer. 

See  5  Cent  Dig.  AtUch.  S9  344-S60. 

In  an  action  of  trespass  b^  one  claiming 
property  against  a  marshal  levying  thereon  un- 
der a  writ  of  attachment  issued  by  a  United 
States  circuit  court,  such  writ  will  not  be  con- 
sidered void  because  of  a  defect  in  the  affidavit 
on  which  it  was  issued,  though  it  might  be 
avoided  in  a  proi)er  proceeding. — Mathews  v. 
Densmore,  109  U.  S.  216,  3  S.  Ct.  126,  27  L. 
Ed.  912. 

(C)  SECURITY. 

See  5  Cent.  Dig.  Attach.  §§  351-S87. 

Due  process  of  law,  see  Constitutional  Law, 

^=>312. 
Equal    protection   of   laws,   see   Constitutional 

Law,  «=;9249. 

IV.   WRIT  OR  WARRANT. 

^=:»145«  Fomi  and  requisites  in  K^neraL 

See  5  Cent   Dig.  Attach.  §{  403-410. 

A  writ  of  attachment,  though  not  impressed 
with  such  a  court  real  as  the  law  required,  is 
not  void  where  the  clerk  affixed  a  private  seal 
or  scroll,  with  the  statement  that  no  seal  had 
yet  been  secured. — Wehrman  v.  Conklin,  155  U. 
S.  314,  15  S.  Ct.  129,  39  L.  Ed.  167. 

^=»153.  Directions   for   service   and   re- 
tnm. 

See  5  Cent.  Dig.  AtUch.  Sfi  428-481. 

Where  a  writ  of  attachment  was  made  re- 
turnable on  a  day  which  had  not  yet  been  fixed 
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as  the  first  day  of  the  next  term,  but  it  was  sub- 
sequently fixed  on  that  day,  the  writ  and  pro- 
ceedings thereunder  were  valid. — Wehrman  v. 
CJonklin,  155  U.  S.  314,  15  S.  Ct  129,  39  U 
Ed.  167. 

^=:9l65«  Alias  "writ*. 

See  5  Cent  Dig.  Attach.  fiS  52,  58. 

An  alias  attachment,  even  if  authorized  by 
the  New  Mexico  statutes,  cannot  support  a 
judgment,  where  such  attachment  did  not  pre- 
cede publication,  as  is  required  by  the  scheme 
provided  by  those  statutes  for  the  commence 
ment  of  actions  by  attachment.  Judgment,  Dye 
V.  Crary  (N.  M.  1906)  85  P.  1038,  9  L.  R.  A 

N.  S.)  1136,  affirmed.— Crary  v.  Dye,  28  S.  Ct. 

160,  208  U.  S.  515,  52  Lr.  Ed.  695. 


^ 


V.   LEVY,  LIEN,   AND   CUSTODY   AND 
DISPOSITION   OF   PROPERTY. 

Due  process  of  law,  see  Constitutional  Law, 
<g=>300. 

Ids  pendens,  affecting  rights  of  purchaser,  see 
Lis  Pendens,  €=>8. 

Preference  of  attachment  lien  in  insolvency,  see 
Insolvency,  ^=»68. 

Validity  of  lien  as  against  trustee  in  bankrupt- 
cy, see  Bankruptcy,  <g=>207. 

^s»I62.  Mode  and  sufficiency  of  levy. 

See  6  Cent.   Dig.  Attach.  89  460-485. 


-^  Personal   property  in   gen- 
eraL 

See  5  Cent  Dig.  Attoch.  55  464-479. 

In  Louisiana,  a  levy  on  chattels  of  a  writ 
issued  from  a  state  court  is  invalid  without  ac- 
tual seizure,  and  the  wrongful  acts  of  an  officer 
of  a  federal  court,  in  preventing  the  attaching 
officer  from  taking  possession,  are  no  excuse. — 
Gumbel  v.  Pitkin,  124  U.  S.  131.  8  S.  Ct.  370. 
31  L.  Ed.  374. 

^=>170.   Serrice  of  writ  or  warrant. 

See  6  Cent.  Dig.  Attach.  55  210.  463,  492-604. 

Where  there  was  nothing  in  the  record  to 
show  that  a  defendant  foreign  corporation  was 
engaged  in  business  in  the  state  where  service 
was  made  on  its  agent,  and  the  return  of  the 
officer  gave  no  information,  and  it  did  not  ap- 
pear, even  prima  facie,  that  the  agent  stood  in 
any  such  representative  character  to  the  com- 
pany as  would  justify  the  service  of  a  writ  of 
attachment  on  him,  the  record  is  properly  ex- 
cluded as  evidence.— St.  Clair  v.  Cox,  106  U.  S. 
350,  1  S.  Ct.  354,  27  L.  Ed.  222. 

When  service  is  made  within  the  state  on 
an  agent  of  a  foreign  corporation,  it  is  essential, 
in  order  to  support  the  jurisdiction  of  the  state 
court  to  render  a  personal  judgment,  that  it 
should  appear  in  the  record  that  the  coriwra- 
tion  was  engaged  in  business  in  the  state. — Id. 

The  division  superintendent  of  a  non-resi- 
dent railroad  company  is  a  ''known  agent"  of 
such  company  within  the  meaning  of  V.  S. 
1109,  providing  for  the  service  of  attachment, 
although  he  may  not  be  a  person  upon  whom, 
pursuant  to  section  3948,  service  of  process  gen- 
erally upon  such  corporation  may  be  made. 
Judgment  (1906)  149  F.  42,  79  C.  C.  A.  64,  9 
Ann.  Cas.  384,  affirmed.— Boston  &  M.  R.  R.  v. 
Gokey,  28  S.  Ct.  657,  210  U.  S.  155,  52  L.  Ed. 
1002. 

^s»170.  Priorities  between  attaobnients. 

See  6  Cent.  Dig.  Attach.  55  636-649. 

One  who  has  actual  possession  of  the  goods 
of  a  debtor  under  an  unfounded  claim  of  title 
is  not  precluded  from  obtaining  a  lien  by  at- 
tachment thereon  which  shall  have  priority  over 
an  attachment  subsequently  levied  by  other 
creditors  whose  attachment  was  first  issued  by 
the  fact  that  he  has  put  the  goods  in  the  nom- 
inal possession  of  his  attorney,  in  a  place  known 


only  to  himself,  so  as  to  prevent  the  levy  of  at- 
tachments by  other  parties  until  after  he  has 
perfected  his  own  attachment.  Decree  93  F. 
728,  35  C.  C.  A.  554,  reversed.— Dooley  v.  Had- 
den,  21  S.  Ct.  259,  179  U.  S.  646,  45  L.  Ed.  357. 

^=:»194.  Sale     or     other     disposition    off 
property. 

See  6  Cent.  Dig.  Attach.  55  642-665,  667. 

^s»105.  —  In  general. 

See  6  Cent  Dig.  Attach.  55  644.  668. 

Where,  on  application  and  consent  of  all 
creditors  who  have  sued  out  attachments,  and 
with  the  codsent  of  the  debtors  and  their  as- 
signee, the  attached  effects  have  been  sold  by 
order  of  the  court,  and  the  proceeds  paid,  pur- 
suant to  that  order,  to  the  clerk,  creditors  who 
did  not  obtain  judgments  until  after  such  order 
was  made  cannot  object  to  the  manner  in  which 
the  writ  was  executed.— Walter  v.  Bickham,  122 
U.  S.  320.  7  S.  Ct.  1197,  30  L.  Ed.  1185. 

^=»202.  — -  Disposition  of  proceeds. 

See  6  Cent.  Dig.  Attach.  55  666-667. 

Where,  in  attachment  in  a  state  court,  the 
sheriff  cannot  actually  seize  the  property,  it  be- 
ing in  possession  of  the  United  States  marshal 
under  an  attachment  from  a  federal  court,  the 
creditor,  though  residing  in  the  same  state  with 
defendant,  may,  on  service  of  notice  of  his  claim 
on  the  marshal,  intervene  in  the  federal  court, 
and,  on  showing  a  properly  adjudicated  claim, 
share,  in  his  proper  order,  the  proceeds  of  the 
sale.— Gumbel  v.  Pitkin,  124  U.  S.  131,  8  S. 
Ct.  379.  31  L.  Ed.  374. 

VI.  PROCEEDINGS   TO   StHPFOBT  OR 

ENFORCE. 

^s»205.   Process  in  action  and  serriee  on 
defendant. 

See  6  Cent  Dig.  Attach.  55  664-691. 

^=»200.  —  Publication  or  other  notice. 

See  6  Cent.  Dig.  Attach.  55  675-687,  690,  691. 

The  change  in  the  law  by  Act  Aug.  13.  1888, 
permitting  suits  in  the  federal  courts  in  the  dis« 
trict  of  tibe  residence  of  either  plaintiff  or  de- 
fendant, did  not  abrogate  the  settled  rule  that 
no  attachment  can  issue  out  of  a  federal  court 
where  a  nonresident  defendant  could  not  be  per- 
sonally served  and  did  not  appear. — Big  Vein 
Coal  Co.  of  West  Virginia  v.  Read,  33  S.  Ct. 
694.  229  U.  S.  31,  57  L.  Ed.  1053. 

Vn.   QUASHING,    VACATING,    DISSO- 
LUTION, OR  ABANDONMENT. 

See  6  Cent.  Dig.  Attach.  55  779-985. 

Dissolution  on  bankruptcy,  see  Bankruptcy,  ^=» 
200. 

Laches,  application  in  proceeding  to  vacate  at- 
tachment, see  E<iuity,  ^=>67. 

Review  of  order  vacating  attachment,  see  Ap- 
peal and  Error,  ^=91085. 

Special  appearance  for  purpose  of  quashing 
writ,  see  Appearance,  ^=^9. 

VIH.   CLAIMS    BY    THIRD    PERSON& 

€=>200.  Interrention  to  contest  Attaolt- 
meiit. 

See  6  Cent  Dig.  Attach.  55  1023-1047. 

^=3201.  —  Right   to   interreiie. 

See  6  Cent  •Dig.  Attach.  55  1023-1033. 

In  attachment  in  a  state  court,  the  sheriff 
attempted  to  levy,  but  could  not  take  actual  pos- 
session, by  reason  of  the  wrongful  acts  of  the 
United  States  marshal,  who  held  possession  un- 
der an  illegal  writ  issued  from  the  United  States 
circuit  court.  Plaintiff  served  the  marshal  with 
notice  of  his  claim,  and  intervened  in  the  federal 
court,  making  the  marshal  and  the  creditors  in 
that  action  defendants.    Held,  that  the  marshal 
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was  liable  as  garnishee.~G umbel  v.  Pitkin,  124 
U.  S.  131,  8  S.  Ct.  379,  31  L.  Ed.  374. 

^=»301.  Prooeedings    for    eatabllsluiient 
And    determination    of    olaima 
to  property. 
See  S  Cent  Dig.  AtUch.  §S  1073-1138. 


—  £Tidenoe. 

See  6  Cent.  Dig.  Attach.  8§  1102-1109.  1111-1113. 

Plaintiffs,  in  an  action  against  R.  and  C,  as 
partners,  attached  goods  of  defendant  in  the  pos- 
session of  H.  Bros.,  on  the  ground  that  defend- 
ants were  fraudulently  disposing  of  this  property 
to  hinder  their  creditors.  H.  Bros,  interpleaded 
under  Rev.  St.  Mo.  1870,  §  449,  and  claimed  ti- 
tle to  the  goods  under  a  chattel  mortgage  from 
defendant.  The  issue  of  the  validity  of  the  at- 
tachment was  tried  on  a  plea  in  abatement  filed 
by  defendant  R.  under  Rev.  St  Mo.  §§  438,  439, 
and  found  against  defendant.  The  interpleaders 
not  being  parties  to  that  issue,  heldj  that  the  pa- 
pers in  the  attachment  proceedings  were  inad- 
missible as  evidence  of  the  fraudulent  character 
of  the  conveyance. — Huiskamp  v.  Moline  Wagon 
Co.,  121  U.  S.  310,  7  S.  Ct  899,  30  L.  Ed.  971, 
reversing  judgment  Moline  Wagon  Co.  v.  Rum- 
meU  (C.  C.)  14  F.  155. 

IX.  BETUBN. 

[No  paragraphs  or  references  in  this  Digest    But 
Bee  6  Cent.  Dig.  Attach.  S5  1148-1179.1 

X.  UABIUTIES    ON   BONDS   OB   UN- 
DEBTAKINGS. 

Federal  court  practice,  see  Courts,  ^s»34d. 

^=»330.  Aooraal  or  release  of  liability 
by  breaob  or  fnlilllment  of 
oonditions. 

See  5  Cent.  Dig.  Attach.  {9  1180-1208. 

^=»334.  —  Bonds  or  undertakinga  to 
diacbarge  attaobment. 

See  6  Cent  Dig.   AtUch.   99  11S8-1204. 

Under  Rey.  St.  §  5242,  prohibiting  seizure  of 
property  of  national  banks  by  attachment  before 
final  judgment,  such  a  seizure'  is  void,  and  a  bond 
given  to  dissolve  the  attachment  is  also  void. — 
Butler  V.  Coleman,  124  U.  S.  721,  8  S.  Ct  718, 
31  L.  Ed.  567. 


Aotiona. 
See  S  Cent.  Dig.  Attach.  91  1233-1806. 

^=»351.  _  Damasea. 

See  5  Cent  Dig.  AtUch.   99  1290-1308. 

The  injury  to  a  vendee's  credit,  resulting 
from  the  bringing  of  actions  by  his  vendor  for 


a  breach  of  contract  and  for  a  balance  due  there- 
under, and  any  loss  of  profits  because  of  the 
vendor's  refusal  to  make  further  deliveries  under 
the  contract,  are  not  elements  of  damages  recov- 
erable in  a  suit  on  the  attachment  bonds  issued 
in  such  actions. — Fidelity  &  Deposit  Co.  of 
Maryland  v.  L.  Bucki  &  Son  Lumber  Co.,  23  S. 
Ct  582,  180  U.  S.  135,  47  L.  Ed.  744,  affirming 
judgment  L.  Bucki  &  Son  Lumber  Co.  v.  Fidelity 
&  Deposit  Co.  of  Maryland,  109  F.  393,  48  C.  C. 
A.  436. 

XI.   WBONGFUL  ATTACHMENT. 

^=s>367.  Actions. 

See  6  Cent  Dig.   Attach.  S9  1344-1401 


—  Nature  and  form* 

See  5  Cent  Dig.  Attach.  95  1344.  1345;   1  Cent  Dig. 
Action  on  Case,  {  22. 

The  procedure  for  the  recovery  and  assess- 
ment of  damages  where  attachments  have  wrong- 
fully been  issued,  prescribed  by  Code  Civ.  Proc. 
Porto  Rico,  arts.  1409-1415,  is  applicable  where 
the  attachment  was  caused  to  be  issued  by  a  per- 
son claiming  to  act  under  a  power  of  attorney 
from  the  plaintiff  in  the  attachment  suit,  al- 
though the  statute  provides  that  the  cost  of  the 
attachment  and  damages,  shall  be  assessed 
against  the  plaintiff  in  such  suit,  since  there  is 
nothing  to  prevent  making  such  person  a  party 
to  the  attachment  proceeding  if  damages  are  to 
be  assessed  against  him  alone,  and,  if  his  action 
was  authorized  by  the  real  plaintiff,  the  latter 
would  be  liable  for  the  acts  of  his  agent  on  his 
behalf.— Fernandez  Y  Perez  v.  Perez  Y  Fernan- 
dez, 26  S.  Ct  561,  202  U.  S.  80,  50  L.  Ed.  942. 

The  general  provisions  of  Civ.  Code,  Porto 
Rico,  art.  1902,  giving  a  right  of  action  for  acts 
of  fault  or  negligence,  cannot  be  deemed  to  au- 
thorize an  action  to  recover  damages  for  a 
wrongful  attachment  in  view  of  the  comprehen- 
sive method  specially  provided  by  Code  Civ. 
Proc.  Porto  Rico,  arts.  1409-1415,  for  the  recov- 
ery and  assessment  of  damages  in  cases  where 
attachments  are  wrongfully  Issued  and  vacated 
for  any  cause. — Id. 


ATTENDANCE. 

See  Witnesses,  ^3»2-16. 


ATTESTATION. 


See- 
Acknowledgment 
WiUs,  «g=s>113-123. 
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ATTORNEY   AND   CLIENT. 

Scope-Note. 

[INCLUDES  tbe  practice  of  law  In  any  rank  or  branch  of  the  profession;  admlnloii 
to  practice,  and  privileges,  disabilities,  and  liabilities  Incident  to  the  office  conferred;  li- 
censes and  license  fees  and  privilege  and  occupation  taxes ;  regulation  of  professional  con- 
duct; and  the  relation  between  attorney  and  client,  and  their  mutual  rights,  duties,  and 
liabilities. 

[For  rslatttd  matters  und«r  oth«r  topics,  soe  cross- rsfersnoss  after  analysis*] 

Analysts. 
I.  The  Office  of  Attorney. 

(A)  Admission  to  Practice. 

4=s>4.  Capacity  and  qualifications. 

(B)  Privileges,  Disabilities,  and  Liabilities. 
«s»30.  Partnership  of  attorneys. 

(C)  Suspension  and  Disbarment. 

«=>37.  Grounds  for  suspension  or  for  striking  from  roll. 

39.  Criminal  offenses  and  conviction  thereof. 

45.  Misconduct  in  other  than  professional  capacity* 

47.  Proceedings. 

48.  Notice  and  preliminary  proceedings. 

49.  Nature  and  form  in  general. 

60.  Conditions  precedent. 

II.  Retainer  and  Authority. 

«=»76.  Termination  of  relation. 

86.  Stipulations  and  admissions. 

87.  Commencement  and  conduct  of  litigation. 

88.  In  general. 

103.  Ratification  by  client. 

104.  Notice  to  attorney. 

III.  Duties  and  Liabilities  of  Attorney  to  Client. 

^=s>105.  Negligence  or  malpractice. 

114.  Fraud. 

129.  Actions  for  negligence  or  wrongful  acts. 

IV.  Compensation  and  Lien  of  Attorney. 

(A)  Fees  and  Other  Remuneration. 

133.  Employment  of  attorney. 

134.  Premature  termination  of  relation. 

135.  Performance  of  services. 
139.  Value  of  services. 
142. .  Contracts  for  compensation. 
144.  Construction  and  operation. 

146.  Contingent  fees. 

147.  Requisites  and  validity  of  contriact; 

148.  Construction  and  operation  of  contract. 

160.  Effect  of  premature  termination  or  settlement  of  ac- 
tion. 

151.  Contracts  for  division  between  attorneys,  and  apportion- 
ment. 
155.  Allowance  and  payment  from  funds  in  court. 
157.  Actions  for  compensation. 
166.  Evidence. 
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«ss>80 


IV.  Compensation  and  Lien  of  Attorney — Continued. 

(B)  Lien. 

173.  Right  to  lien. 

174.  In  general. 

175.  Nature  of  services  or  fees. 

176.  Effect  of  contracts. 

184.  Priorities. 

192.  Enforcement. 


Cross-References. 


Argament  and  conduct  of  counsel  at  trial, 
Criminal  Law,  ^s»708-730. 
Trial,  «ss>109-133. 

Attorneys  as  public  officers,  see- 
Attorney  General 
District  and  Prosecuting  Attorneys. 

Attorneys  in  fact,  see  Principal  and  Agent. 

Competency  of  attorney  as  witness  in  action  by 
or  against  client,  see  Witnesses,  ^s»67. 

Disqualification  of  counsel  to  act  as  judgTe,  see 
Judges,  ^=»47. 


Effect  of  treaty  on  rigbt  to  office  of  solicitor  of 
courts,  see  Treaties,  ^s»8. 

Interference  with  employment,  see  Torts,  ^3»10. 

Privileged  communications,  see  Witnesses,  ^=» 
197-202. 

Representation  by  attorney  at  preliminary  ex- 
amination, see  Criminal  Law,  ^s»232. 

Want  of  counsel  in  deportation  proceedings,  due 
process  of  law,  see  Constitutional  Law,  ' 
318. 


I.  THE  OFFIGE  OF  ATTORNET. 

(A)  ADMISSION  TO  PRACTICE. 


Oapaeity  and  ^valilloatioms. 

See  5  Gent.  Dig.  Atty.  &  C.  1§  4-0. 

Code  1887  prorides  that  "any  person  duly 
authorized  and  praticing  as  attorney  at  law  in 
any  state  or  territory  of  the  United  States,  or 
in  the  District  of  Columbia,  may  practice  as 
such  in  the  courts  of  this  state"  (section  3192); 
and  that  every  such  person  shall  produce  satis- 
factory evidence  of  his  being  so  authorized,  and 
take  a  prescribed  oath  (section  3193).  Heldt 
that  the  question  whether  women  shall  be  admit- 
ted to  practice  under  these  provisions  is  for  the 
determination  of  the  Virginia  courts  alone,  for 
the  right  to  practice  law  in  state  courts  is  not 
such  a  privilege  or  immunity  of  a  citizen  of  the 
United  States  as  is  guaranteed  by  the  fourteenth 
amendment— Ex  parte  Lockwood,  154  U.  S.  116, 
14  S.  Ct.  1082,  38  L.  Ed.  929. 

A  Spanish  lawyer  may  be  denied  per- 
mission to  practice  by  the  Supreme  Court  of 
the  Philippine  Islands  because  he  did  not  pos- 
sess the  political  qualifications  required  by  law, 
although  this  is  not  one  of  the  grounds  recogniz- 
ed by  Code  Civ.  Proc,  Philippine  Islands,  §  13, 
for  depriving  a  lawyer  of  the  right  to  practice, 
since  these  grounds  relate  solely  to  the  removal 
or  suspension  from  the  bar  of  attorneys  already 
practicing.-— Bosque  v.  United  States,  28  S.  Ct. 
501.  209  U.  S.  91,  52  L.  Ed.  098. 

A  Spanish  lawyer  who  had  previously  been 
denied  permission  to  practice  law  by  the  Su- 
preme Court  of  the  Philippine  Islands,  upon  the 
ground  that  he  did  not  possess  the  political 
qualifications  required  by  law,  was  not  entitled 
to  such  permission  by  virtue  of  the  provisions 
of  Code  Civ.  Proc.  Philippine  Islands,  §  13.  for 
the  admission  to  practice  of  those  "not  specially 
declared  ineligible,*'  who  have  been  duly  licensed 
under  the  laws  and  orders  of  the  islands,  under 
the  sovereignty  of  Spain  or  of  the  United  States, 
and  are  "in  good  and  regular  standing  as  mem- 
bers of  the  bar  of  the  Philippine  Islands  at  the 
time  of  the  adoption  of  this  Code."— Id. 

(B)  PRIVILEGES,  DISABILITIES.   AND 

LIABILITIES. 

Liability  for  contempt  of  court,  see  Contempt, 
«=>10. 


^=3»30.  Partaersliip  of  attomeTS. 

See  6  Cent  Dig.  Atty.  ft  C.  S  48. 

One  of  two  law  partners  has  no  authority  to 
accept  for  the  firm  an  agency  for  the  mere  sale 
of  real  estate.— Robertson  v.  Chapman,  152  U. 
S.  673,  14  S.  Ct.  741,  38  L.  Ed.  592. 

The  surviving  member  of  a  special  partner- 
ship between  lawyers  for  the  prosecution  of  a 
number  of  claims  against  the  United  States  in 
Congress  and  before  the  court  of  claims,  the 
compensation  for  which  service  was  contingent 
on  success,  and  was  to  be  paid  in  solido  and 
divided  between  the  partneis  in  the  same  man- 
ner, cannot  claim,  on  an  accounting,  to  be  en- 
titled to  compensation  for  such  services  render- 
ed by  him  after  the  dissolution,  in  the  prosecu- 
tion and  collection  of  the  claims,  as  he  had 
agreed  in  the  partnership  agreement  to  render. 
—(1911)  Consaul  v.  Cummings,  32  S.  Ct  83, 
222  U.  S.  262,  56  L.  Ed.  192,  affirming  decree 
(1909)  33  App.  D,  C.  132. 

The  interest  of  the  estate  of  a  deceased 
member  of  a  special  partnership  between  law- 
yers for  the  prosecution  of  certain  claims 
against  the  United  States  in  Congress  and  be- 
fore the  court  of  claims,  in  the  fees  earned  un- 
der the  partnership  agreement,  cannot  be  dimin- 
ished on  the  theory  that  the  contract  of  em- 
ployment by  the  clients  was  revoked  by  his 
insanity  or  death,  where  they  made  no  such 
objection,  and  apparently  acquiesced  in  the  ar- 
rangement by  which  the  claims  were  put  in 
the  hands  of  the  other  partner.— Id. 

The  surviving  partner  is  properly  charged 
with  interest  on  the  balance  found,  on  an  ac- 
counting, to  be  due  to  the  personal  representa- 
tives of  the  deceased  partner,  from  the  date 
when  the  bill  was  filed,  where,  in  response  to  a 
demand  for  settlement,  he  at  first  promised  to 
make  a  statement,  and  then  contended,  with- 
out substantial  support,  that  the  partnership 
was  dissolved  because  the  deceased  partner  had 
transferred  his  interest  in  the  fees,  and  also 
resisted  the  accounting,  and  failed  to  produce 
the  proper  books,  vouchers,  and  statements,  es- 
pecially, where  he  did  not  except  to  this  method 
of  calculating  interest,  but,  on  the  contrary, 
obtained  a  ruling  that,  on  the  same  basis,  he 
should  be  allowed  interest  on  advances  made 
by  him  to  the  deceased  partner. — Id. 

The  delay  in  filing  the  bill  will  not  bar  a 
suit  for  an  accounting  from  the  surviving  part- 
ner in  a  special  partnership  between  lawyers 
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for  the  prosecution  of  a  number  of  claims 
against  the  United  States  in  Congress  and  be- 
fore the  court  of  claims,  the  fees  for  which  serv- 
ices were  contingent  upon  success,  and  were 
to  be  paid  in  solido,  and  divided  between  the 
partners  in  the  same  manner,  where  such  bill, 
though  not  filed  until  eight  years  after  the 
other  partner  had  been  adjudged  a  lunatic,  and 
three  years  after  his  death,  was  filed  within 
four  months  after  the  fees  were  collected. — Id. 

(C)  SUSPENSION  AND  DISBARMENT. 


Due  process  of  law,  see  Constitutional  Law, 
306. 

Right  to  trial  by  jury  in  disbarment  proceed- 
ings, see  Jury,  ^=:>19. 

^=:>37.   Grounds    for    suspenaioii    or    for 
striking  from  roll. 

See  5  Cent.  Dig.  Atty.  &  C.  8$  50-63. 

^=930.  —  Criminal    offenses    and    oon- 
▼iotion  thereof. 

See  6  Cent.  Dig.  Atty.  &  C.  S  62. 

The  name  of  an  attorney  was  properly  strick- 
en from  the  roll  for  assisting  a  mob  in  taking 
a  prisoner  from  the  jail  and  hanging  him  in  the 
court-house  yard  during  the  noon  recess  of  the 
court.— Ex  parte  WaU,  107  U.  S.  266,  2  S.  Ct 
569,  27  L.  Ed.  552. 

^=»45.  ^^  Miseondnot     in     other    tlian 
professional  capacity. 

See  6  Cent.  Dig.  Atty.  &  C.  9  63. 

That  an  attorney  participated  in  a  lynching 
as  leader  of  the  mob  which  took  a  prisoner  from 
the  jail,  and  hung  him,  is  such  a  violation  of  his 
oath  as  an  officer  of  the  court,  and  so  in  defi- 
ance and  contempt  of  all  law  and  justice,  as  to 
furnish  abundant  ground  for  striking  his  name 
from  the  roll.— Ex  parte  Wall,  107  U.  S.  265,  2 
S.  Ct.  569,  27  L.  Ed  552. 

^s»47.  Proceedings. 

See  6  Cent  Dig.  Atty.  &  C.  S9  48,  64-70,  72-^2. 


^^  Notice  and  preliminary  pro- 
ceedings. 

See  6  Cent.  Dig.  Atty.  ft  C.  SS  64,  66,  68. 

Though  not  strictly  regular  to  grant  a  rule 
against  an  attorney  to  show  cause  why  his  name 
should  not  be  stricken  from  the  roll,  without  an 
affidavit  making  charges  against  him,  yet  where 
it  appears  that  a  prisoner  was  taken  from  the 
jail  and  hung  by  a  mob  during  recess  of  the  court 
for  dinner,  and  that  the  judge  saw  the  body 
hanging  there  upon  his  return,  and  was  informed 
by  the  marshal  of  the  court,  who  was  an  eyewit- 
ness of  the  transaction,  but  who,  on  account  of 
the  excited  state  of  the  public  mind,  declined  to 
make  any  charge  or  affidavit,  that  the  respond- 
ent actively  participated  in  the  crime,  and  was 
one  of  the  leaders  of  the  mob,  and  that  other  in- 
formation of  like  import  was  received  from  re- 
liable sources,  and  that,  upon  the  hearing,  abun- 
dant evidence  of  the  truth  of  the  charge  was  ad- 
duced, and  respondent,  having  every  opportunity 
to  explain  his  connection  with  the  affair,  if  inno- 
cent, made  no  attempt  to  do  so,  the  want  of  such 
affidavit  will  not  render  the  proceeding  void  as 
coram  non  judice,— Ex  parte  WaU,  107  U.  S. 
265,  2  S.  Ct.  569,  27  L.  Ed.  552. 

During  the  noon  recess  of  the  court,  an  at- 
torney assisted  a  mob  in  taking  a  prisoner  from 
the  jail,  and  hanging  him  in  the  court-house 
yard.  Owing  to  excitement  of  the  people,  no  one 
was  •  willing  to  testify  against  the  attorney,  or 
make  an  affidavit  charging  him  with. the  offense. 
Beldy  that  an  order  of  the  judge  to  the  attorney 
to  appear  and  show  cause  why  his  name  should 
not  be  stricken  from  the  roll,  and  reciting  the  of- 
fense with  which  he  stood  charged,  was  suffi- 


cient, under  the  special  circumstances  of  the 
case,  though  the  charge  was  not  made  on  affida- 
vit.— Id. 


«—  Katnre  and  form  in  general. 

See  6  Cent  Dig.  Atty.  ft  C.  S§  48,  66;   1  Cent.  Dig. 
Action,  9  101. 

A  proceeding  to  disbar  an  attorney  is  one 
within  the  proper  jurisdiction  of  the  court  of 
which  he  is  an  attorney,  and  does  not  violate 
the  constitutional  provisions  which  require  an 
indictment  and  trial  by  jury  in  criminal  cases,  as 
it  is  not  a  criminal  proceeding  to  punish  the 
attorney,  but  intended  to  protect  the  court  from 
the  ministrations  of  persouB  unfit  to  practice  as 
attorneys.— Ex  parte  Wall,  107  U.  S.  265,  2  S. 
Ct.  568,  27  L.  Ed.  552. 

^=950.  —  Conditions  precedent. 

See  5  Cent.  Dig.  Atty.  ft  C.  SS  64,  66. 

Though  ordinarily,  where  an  attorney,  out- 
side of  his  character  as  an  attorney,  commits 
an  indictable  offense,  and  does  not  admit  the 
charge,  the  courts  will  not  disbar  him  until  he 
has  been  regularly  indicted  and  convicted,  yet 
where  an  attorney,  during  the  noon  recess  of 
the  court,  assisted  a  mob  in  taking  a  prisoner 
from  the  jaU  and  hanging  him  in  the  court- 
house yard,  and  only  made  an  evasive  denial  of 
the  charge,  and  the  proof  of  his  guilt  was  clear, 
the  court  proi>erly  exercised  its  summary  powers 
in  striking  his  name  from  the  roll. — Ex  parte 
Wall,  107  U.  S.  265,  2  S.  Ct.  569,  27  L.  Ed. 
552. 

It  is  not  improper  for  the  court  to  exercise 
its  summary  powers  without  waiting  until  the 
respondent  had  been  regularly  tried  and  convict- 
ed, although  the  offense  charged  was  an  indicta- 
ble crime. — Id. 


n.   BETAIKER  AND   AUTHOBITT. 

Appointment  for  infant,  see  Infants,  ^=:>90. 

^=»76.  Termination  of  relation. 

See  6  Cent.  Dig.  Atty.  ft  O.  SS  120-131;    40  Cent 
Dig.  Prlnc.  ft  A.  S  76. 

The  court  of  commissioners  of  Alabama 
claims  gave  judgment  for  a  person  who  had  pre- 
viously been  declared  an  insolvent  debtor  under 
the  Aiassachusetts  law.  A  draft  in  satisfaction 
of  this  judgment,  payable  to  the  debtor's  or- 
der, was  received  in  Boston  by  his  attorney. 
A  few  days  thereafter  the  debtor  died  intestate. 
Heldy  that  the  debtor's  death  extinguished  the 
authority  he  had  given  the  attorney,  who  there- 
fore had  no  right  to  withdraw  the  draft  from 
administration  in  Massachusetts,  and  transfer 
its  proceeds  to  the  District  of  Columbia  for 
ancillary  administration.— Butler  v.  Goreley,  146 
U.  S.  303,  13  S.  Ct  84,  36  U  Ed.  981,  affirming 
judgment  Goreley  v.  Butler,  16  N.  E.  734,  147 
Mass.  8. 

^3»86.  Stipulations  and  admissions. 

See  6  Cent  Dig.  Atty.  ft  C.  SS  165-160. 

An  attorney  retained  by  an  individual  cli- 
ent, or  acting  under  a  general  employment  for 
a  municipal  corporation,  has  authority  to  act 
for  his  client  in  all  matters  properly  connected 
with  a  pending  suit,  and  may  make  a  valid 
agreement  that  one  suit  shall  abide  the  event  of 
another  to  which  his  client  is  a  party;  but 
in  order  that  the  relationship  of  attorney  and 
client  shall  exist  with  reference  to  a  particular 
suit,  which  will  give  the  attorney  such  implied 
power  to  bind  his  client,  the  suit  must  be  actual- 
ly pending,  and  not  merely  in  contemplation. — 
Stone  V.  Bank  of  Commerce,  19  S.  Ct  747,  174 
U.  S.  412, 43  L.  Ed.  1028. 

^=»87.  Gommenoement    and    oondnot    of 
litigation. 

See  6  Cent  Dig.  Atty.  ft  C.  SS  183-185,  139,  140,  161- 
189. 
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—  In  general. 

Se«  6  Ceot.  Dig.  Atty.  A  C.  SS  16i-16S. 

It  is  within  the  scope  of  an  attorney's  au- 
thority to  agree  that,  if  a  foreclosure  sale  is 
effected  pending  an  appeal  from  the  foreclosure 
decree,  the  proceeds  shall  be  held  in  court,  sub- 
ject to  be  disposed  of  pursuant  to  the  decision 
and  mandate  of  the  appellate  court.— Halliday  t. 
Stuart,  151  U.  S.  229,  14  S.  Ct  302,  38  L.  Ed. 
141. 

$=>103.   Ratification  by  client. 

See  6  Cent.  Dig.  Atty.  ft  C.  |  164. 

Where  a  sheriff  selling  property  under  a 
chattel  mortgage  receives,  by  direction  of  the 
mortgagee's  attorney,  a  deposit  of  money  as  se- 
curity for  certain  bids,  and  thereafter  transfers 
such  deposit  to  the  mortgagee,  the  latter's  ac- 
ceptance thereof  is  a  ratification  in  toto  of  the 
attorney's  action,  even  if  originally  beyond  his 
authority,  and  estops  the  mortgagee  from  there- 
after holding  the  sheriff  liable  for  the  amount 
of  the  bid ;  the  purchaser  having  failed  to  pay 
the  same.  Maddoz  v.  Rader,  22  P.  386,  9  Mont. 
126,  reversed.— Teague  v.  Maddox,  14  S.  Ot  46, 
150  U.  S.  128,  37  U  Ed-  1025. 

In  proceedings  by  an  administrator  of  a  de- 
ceased attorney  to  sell  land,  deceased's  former 
partner  filed  an  answer  setting  up  a  mortgage 
on  the  land,  given  by  deceased  to  secure  money 
due,  and  also  to  secure  him  against  loss  by  rea- 
son of  their  prior  partnership,  and  alleging  that 
certain  persons,  as  trustees,  claimed  that  such 
partnership  was  indebted  to  them  on  account  of 
such  transactions  with  deceased,  and  that  such 
transactions  were  concealed  from  him  by  de- 
ceased, and  that  such  trustees  were  necessary 
parties.  The  trustees  filed  an  answer  and  cross 
petition,  in  which  they  alleged  that  certain  land 
was  conveyed  to  them  as  security  for  a  loan 
of  trust  funds;  that,  in  an  action  against  the 
grrantor  to  subject  his  interest  to  claims  of 
creditors,  deceased  entered  an  unauthorized  and 
fraudulent  appearance  as  attorneys  for  them, 
consented  to  a  decree  that  the  land  be  sold  de- 
vested of  their  interest,  and  afterwards  convert- 
ed the  proceeds  of  the  sale;  and  they  asked  to 
be  adjudged  creditors  of  deceased's  firm,  and 
that  their  claim  be  paid  out  of  the  proceeds  of 
sale  of  the  land  sought  to  be  sold  by  the  admin- 
istrator. By  leave  of  court,  they  afterwards 
w^ithdrew  such  answer  and  cross  petition,  and 
demurred  on  the  ground  that  they  were  neces- 
sary parties.  The  demurrer  was  sustained,  and 
they  were  discharged,  with  their  costs.  Held^ 
in  an  action  by  such  trustees  to  establish  a  lien 
on  the  land  so  conveyed  to  them  and  sold  under 
such  decree,  that  their  voluntary  appearance  in 
the  proceedings  to  sell  real  estate  was  a  ratifi- 
cation of  the  appearance  and  acts  of  deceased  in 
the  prior  action.— Robb  v.  Vos,  155  U.  S.  13,  15 
S.  Ct.  4,  39  Ll  Ed.  52. 

An  attorney  appeared  without  authority  for 
trustees  in  an  action  against  them,  consented  to 
a  decree  that  land  in  which  they  were  interested 
be  sold  devested  of  their  interest,  and  converted 
the  proceeds  of  the  sale.  Afterwards  the  trus- 
tees sought  to  recover  against  the  firm  of  which 
the  attorney  was  a  member,  on  securities  given 
to  the  firm  by  the  attorney  to  secure  them 
against  liability  for  his  acts.  Held,  in  an  ac- 
tion by  the  trustees  to  establish  a  lien  on  the 
land  sold  under  the  decree,  that  the  attorney's 
appearance  was  ratified  by  the  trustees  seeking 
to  recover  on  the  securities. — ^Id. 

Cs>104.  Notice  to  attorney. 

See  6  Cent.  Dig.   Atty.   ft  C.   H  92,   93;    It  Cent 
Dig.  Costs,  I  1020;   a  Cent.  Dig.  Execution,  fi  788. 

The  law  imputes  to  an  attorney  knowledge 
of  defects  in  legal  proceedings  for  the  sale  of 
property  taken  under  his  direction.— Gay  v. 
Parpart,  106  U.  S.  679,  1  S.  Ct  456,  27  L.  Ed. 
256w 


m.    DUTIES  AND  lilABHiITISS  OF  AT-> 
TORNEY   TO   CI.IENT. 

^::^105.  Neglisenoe   or   malpraotioe. 

See  6  Cent  Dig.  Atty.  ft  C.  88  2I|-23L 

^=9114.  ^^  Fraud. 

See  5  Cent  Dig.  Atty.  ft  C.  8  228.    ' 

Where  an  attorney  is  employed  to  probate 
a  will,  and  obtain  a  decree  construing  it,  and 
authorizing  a  sale  of  real  property  under  its 
provisions,  but  does  not  undertake  to  negotiate 
the  sale,  his  expression  of  willin^ess  to  assist 
in  finding  a  purchaser,  and  advising  acceptance 
of  an  offer,  do  not  render  him  liable  for  fraud 
or  bad  faith. — Robertson  v.  Chapman,  152  U. 
S.  673,  14  S.  Ct  741,  38  L.  Ed.  592. 

^^120.  Actions  for  aosligonco  or  wrong- 
ful acts. 
See  6  Cent  Dig.  Atty.  ft  C.  88  284-291. 

Where  an  attorney  enters  an  unauthorized 
and  fraudulent  appearance  for  trustees  in  an 
action  against  them  and  their  grantor  to  subject 
the  interest  of  the  grantor  to  claims  of  creditors, 
consents  to  a  decree  that  the  land  be  sold  de- 
vested of  their  interest,  and  afterwards  converts 
the  proceeds  of  sale,  a  court  of  equity  is  the 
proper  tribunal  to  aiOford  the  trustees  effectual 
relief.— Robb  v.  Vos,  155  U.  S.  13,  15  S.  Ct. 
4,  39  L.  Ed.  52. 

IV.   COMPENSATION  ANB  IiIEN   OF 

ATTORNEY. 

See  Bankruptcy,  ^s»426. 

(A)  FEES  AND  OTHER  REMUNERATION. 

See  Accord  and  Satisfaction,  ^=»3. 

Allowance  of  fees  by  court  commissioners  «f 
Alabama  claims,  see  Treaties,  ^=>13. 

Allowance  on  refusal  of  railroad  to  pay  for 
killing  stock,  see  Railroads,  ^=»444. 

As  items  of  costs,  see  Costs,  ^=>171-173. 

Authority  of  state  court  to  allow  attorney's 
fees  for  services  in  United  States  Supreme 
Court,  see  Courts,  ^=:»400. 

Champertous  agreements,  see  Champerty  and 
Maintenance,    ^=»5, 

Costs,  constitutionalil7  of  statute  imposing  fee, 
see  Costs,  ^=:>4. 

Due  process  of  law,  see  Cbnstitutional  Law,  ^S9 
303.  317. 

Equal  protection  of  laws,  see  Constitutional 
Law,  ^=5>248. 

Implied  contract  with  United  States  for  com- 
pensation, see  United  States,  ^=^69. 

Joint  or  several  action  for  fees,  see  Action,  ^=> 
50. 

Persons  entitled  to  question  validity  of  statute, 
see  Constitutional  Law,  ^=»42. 

Practice  peculiar  to  federal  courts,  see  Courts, 
4@=>357. 

Preferred  claim  in  bankruptC7»  see  Bankrupt- 
cy <®c»347. 

Regulation  of  amount  of  fee  as  denial  of  liber- 
ty to  contract,  see  Constitutional  Law,  ^=»S9. 

State  laws  providing  foi<  attorneys'  fees  as  af- 
fecting interstate  commerce,  see  Commerce, 
<S=»8,  10. 

Recovery  m  parHcular  aotiont  or  firaoeedingt. 

See- 
Injunction,  ^s»252. 
Interpleader,  ^=»35. 
Mandamus,   ^=>190. 
Monopolies,  ^^28. 
Mortgages,  ^^>581. 

^=:>133.  Employment  of  attorney* 

See  6  Cent,  Dig.  Atty.  ft  O.  88  30&,  817-327. 

Several  insurance  companies,  against  whom 
suits  arising  out  of  the  same  cause  had  been 
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brought,  agreed  to  appoint  a  committee  to  do- 
fend,  with  power  to  employ  attorneys,  etc.,  and 
that  each  company  should  pay  its  pro  rata  share 
of  the  expense.  EM,  not  to  create  a  joint 
liability,  and  that  an  attorney  employed  by  the 
committee  could  not  recover  for  his  services 
against  one  of  the  companies,  but  that  each  was 
liable  only  for  its  pro  rata  share.— Adriatic  Fire 
Ins.  Oo.  V.  Treadwell,  108  U.  S.  361,  2  S.  Ct. 
772,  27  U  Ed.  754. 

An  attorney  at  law  is  not  entitled  to  re- 
cover a  retainer  for  services  in  suits  that  were 
never  brought,  in  the  absence  of  an  express 
agreement  to  that  effect,  since  an  agreement  to 
pay  a  retainer  for  services  which  are  never  per- 
formed cannot  be  implied.  36  F.  838,  aflSrmed.— 
Windett  v.  Union  Mut.  Life  Ins.  Co.,  144  U.  S. 
681,  12  S.  Ct  751,  86  L.  Ed.  551,  affirming 
judgment  (C.  C.)  Uni<m  Mut  Life  Ins.  Co.  ▼. 
Windett,  36  F.  83a 

^s>134«  Promature  temdnAtioa  of  rela* 
tioiu 

See  6  Cent  Dig.  Atty.  *  a  §|  801-804. 

Where  an  administrator  contracted  with  an 
attorney  to  sue  on  a  claim  owing  the  estate, 
giving  such  attorney  an  interest  in  the  proceeds 
of  the  claim,  with  authority  to  compromise  it, 
.  the  contract  was  not  impaired  by  the  death  of 
the  first  administrator,  and  his  successor  was 
bound  by  the  contract. — Jeffries  v.  Mutual  liife 
Ins.  Co.,  110  U.  S.  805,  4  S.  Ct  8,  28  L.  Ed. 
156. 

^=s>135.  Performaaoa  of  sorviees. 

aiB6  6  Cent  Dig.  Atty.  4k  0.  S  808. 

Failure  of  attorneys,  who  rendered  services 
in  prosecution  of  claim  against  the  United  States 
under  contract  for  i^rcentage  of  the  award,  to 
make  tender  of  services  to  claimant's  executrix, 
held  not  to  defeat  their  right  of  compensation.— 
McGowan  v.  Parish,  35  S.  Ct  543,  237  U.  S. 
285,  59  L.  Ed.  955,  reversing  decree  Parish  ▼. 
McGowan,  39  App.  D.  C.  184. 

^s»139.  Valve  of  aerrioMi. 

See  S  Cent  Dig.  Atty.  6  O.  SS  886-350. 

^s>142.  Goatraota  for  eomponaatiinu 

See  6  Cent  Dig.  Atty.  4k  C.  §§  828-836. 

^S9l44«.^—  Gonatractioa  and  operatioiu 

See  6  Cent  Dig.  Atty.  4k  C.  SS  332,  333. 

B^  the  terms  of  the  appointment  which 
plaintiff  accepted  as  attorney  and  law  a^ent 
for  a  mortgage  loan  company,  he  was  required 
"to  be  responsible  that  all  mortgages  taken  are 
a  clear  and  indisputable  first  lien  upon  the  sub- 
jects mortgaged,  and  to  grant  certificates  to 
that  effect  Tne  only  compensation  provided 
consisted  of  fees  from  borrowers,  and  the  ap- 
pointment fixed  a  scale  of  his  "professional  fees 
against  borrowers,  including  abstracts,  searches, 
investigating  titles,  preparation  and  recording 
of  mortgages.*'  Held,  that  these  fees  were  also 
intended  to  cover  the  prescribed  certificates  of 
title,  and  he  is  not  entitled  to  any  additional 
compensation  therefor.— Hughes  v.  Dundee 
Mortgage  &  Trust  Inv.  Co.,  140  U.  S.  98,  11 
8.  Ct  727,  35  L.  Ed.  354. 

^=»146.  CoBtiiigeiit  fees. 

See  6  Cent  Dig.  Atty.  4k  C.  SS  361-367. 


«—  Oonstrvotlaa  and  oporatloa 
of  ooatraot. 

See  6  Cent  Dig.  Att7.  4k  C.  SS  362,  363. 

Defendant  cannot  avail  himself  of  a  cham- 
pertous  contract  between  plaintiff  and  his 
counsel  for  the  prosecution  of  an  action  on  a 
promissory  note  as  a  defense.— Bumes  v.  Scott. 
117  U.  S.  582,  6  S.  Ct  865,  29  L.  Ed.  991. 


— —  Be^visltos   and  Talldity  of 
contraot. 

See  6  Cent  Dig.  Atty.  *  0.  S  361. 

A  contract  by  an  attorney  for  the  prosecu- 
tion of  a  claim  against  the  United  States  for 
a  contingent  fee  is  not  void,  unless  it  appears 
that  the  agreement  was  clearly  extortionate,  or 
that  the  attorney  has  taken  an  undue  advan- 
tage of  his  client—Taylor  v.  Bemiss,  110  U.  S. 
42,  3  S.  Ct  441,  28  U  Ed.  64. 


^^  Effeot  of  premature  termi« 
aatioa  or  settlement  of  aetion* 
See  5  Cent  Dig.  Atty.  4k  C.  SS  384-357. 

The  condition  in  a  contract  to  pay  an 
attorney  in  a  will  contest  a  stipulated  fee 
"in  case  the  will  is  defeated  and  our  clients 
get  their  shares"  is  satisfied  where  the  con- 
test and  the  attorney's  services  result  in  a 
compromise  agreement  by  which  the  will,  which, 
as  propounded,  disinherited  such  clients,  was 
80  qualified  in  probate  that  they  received  a  lar- 
ger proportion  of  the  estate  than  if  the  testator 
had  died  intestate. — Decree,  Coram  v.  Ingersoll 
(1906)  148  F.  169,  78  C.  O.  A.  303,  reversed. 
— IngersoU  v.  Coram,  29  S.  Ct  92,  211  U.  S. 
335,  53  L.  Ed.  208. 

^=»151.  Contraots  for  division  between 
attorneys,  and  apportionment* 

See  6  Cent  Dig.  Atty.  4k  C.  SS  312.  313. 

The  fees  of  the  attorney  of  record  for  the 
Eastern  Cherokees  were  provided  for  by  law, 
within  the  meaning  of  a  contract  between  him 
and  his  associate  counsel,  by  which  he  was  to 
pay  his  associates  a  specified  sum  for  their 
services  out  of  his  stipulated  fees,  upon  col* 
l(fCtion  thereof,  provided  that  *'in  the  contingen- 
cy of  the  fees  not  being  provided  for  by  legisla- 
tion e  e  e  i^q^  upon  proof  of  services,'*  each 
party  should  look  out  for  himself,  where  his  fees 
were  allowed  in  full  by  the  court  of  claims, 
under  the  authority  of  the  subsequent  act  (Act 
March  3,  1903,  c.  994,  32  Stat  996).  since  such 
statute,  though  not  directly  fixing  tne  fees,  dis- 
pensed with  the  necessity  of  making  proo£  un- 
der Rev.  St  U.  S.  SI  2103,  2106,  before  the  Com- 
missioner of  Indian  Affairs  and  the  Secretary 
of  the  Interior,  which  must  have  been  the  **proof 
of  services*'  contemplated  by  the  parties. — Owen 
v.  Dudley,  30  S.  Ct  602,  217  U.  S.  488,  54 
L.  Ed.  851,  affirming  judgment  Dudley  v.  Owen 
(1908)  31  App.  D.  C.  177. 

A  sum  allowed  by  the  Court  of  Claims  un« 
der  Act  of  Congress  to  lawyers  for  services  in 
prosecution  of  an  Indian  claim  held  within  an 
agreement  between  two  of  such  lawyers  to 
share  in  moneys  appropriated  by  Congress  or 
allowed  by  the  Interior  Department  as  attor- 
ney's fees.— Robertson  v.  Gordon,  33  S.  Ct  105» 
226  U.  S.  311,  57  L.  Ed.  236,  reversing  decree 
34  App.  D.  C.  539. 

An  agreement  between  two  of  several  at- 
torneys interested  in  a  prosecution  of  an  Indian 
claim  to  share  in  attorney's  fees  appropriated 
by  Congress,  or  allowed  by  the  Interior  De- 
partment held  not  superseded  by  subsequent 
contracts  with  other  attorneys  with  r^erence 
to  the  distribution  of  such  fees  on  contingencies 
which  never  happened.— Id. 

An  adjudication  by  the  Court  of  Claims  on 
a  quantum  meruit  under  a  subsequent  act  of 
Congress  held  not  to  satisfy  conditions  of  an 
agreement  between  attorneys  interested  in  an 
Indian  claim  to  abide  by  an  award  of  a  refer- 
ence committee  of  the  Senate  and  House  of 
Representatives. — Id. 

^s»155.  Allowance    and    payment    froiia 
fnnds  in  oonrt. 

See  6  Cent   Dig.  Atty.  ACS  316. 

Where  one  brings  adversary  proceedings  to 
take  possession  of  trust  property  from  those 
entitled  to  it,  in  order  that  he  may  dispose  of  it 
to  those  who  claim  adversely,  and  fails  in  hia 
purpose,  he  cannot  claim  a  right  to  be  reimbursed 
for  his  expenses  and  attorney's  fees  out  of  the 
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trust  fund.— Hobbs  v.  McLean,  117  U.  S.  567, 
6  8.  Ct  870,  29  L.  Ed«  940. 

On  the  recovery  by  an  administrator  of  the 
estate  of  his  intestate  from  one  who  has  wrong- 
fully converted  it,  the  fee  of  his  solicitor  is 
properly  chargeable  against  the  fund  recovered, 
to  an  amount  to  be  fixed  in  the  discretion  of 
the  trial  court— Harrison  v.  Perea,  18  S.  Ct. 
129,  168  U.  S.  311,  42  L.  Ed.  478. 

^s>167.  Actioaa  for  oompensation. 

See  6  Gent  Dig.  Atty.  4k  C.  S§  8S8-377 ;  6  Cent  Dig. 
AsBumpsit  S  139. 

^s»i66.  — -  Erldeaee. 

See  5  Cent  Dig.  AUy.  ft  C.   H  S68-872. 

Contracts  with  attorneys  to  prosecute  a 
daim  against  the  United  States  for  a  per- 
centage of  award  may  be  resorted  to  as  a  basis 
for  calcalating  compensation  of  attorneys,  irre- 
spective of  any  question,  under  Rev.  St.  S  3477 
(Comp.  St  1913.  {  6383),  of  their  effect  as  as- 
signments of  a  claim  against  the  United  States. 
— McGowan  v.  Parish,  35  S.  Ct.  543,  237  U.  S. 
285,  59  L.  Ed.  955,  reversing  decree  Parish  v. 
HcGowan,  39  App.  D.  C.  184. 

(B)  LIBN. 

Conflicting   jurisdiction   of   courts   in   proceed- 
ings to  enforce,  see  Courts,  ^=»493. 

C=»173.  Bislit  to  lien. 

See  5  Cent  Dig.  Atty.  *  C.  §{  S78-8tt.  886.  884-881 


within  the  meaning  of  the  contract,  M.  "recov- 
ered" the  property  through  W.'s  services,  and 
W.  was  entitled  to  a  lien  thereon  for  $5,000, 
which  was  a  certain,  and  not  a  contingent  fee. 
— Mackall  v.  Willoughby,  17  S.  Ct  954,  167  U. 
S.  681,  42  L.  Ed.  323. 

^3»176.  «—  Eifeot  of  oontraets. 

See  6  Cent  Dig.  Atty.  A  C.  §  381. 

An  agreement  to  pay  a  stipulated  fee  for 
legal  services  to  he  rendered  in  a  will  contest, 
contingent  upon  success,  which  agreement,  by 
way  of  exception  in  favor  of  one  of  the  sign- 
ers, stipulated  against  anv  other  liability  on 
his  part  than  to  pay  such  fee  "out  of  the  funds 
secured  from  the  estate,"  gives  the  attorney,  in 
case  his  efforts  are  successful,  an  equitable  lien 
on  such  funds  for  his  fee.  Decree,  Coram  v. 
IngersoU  (1906)  148  F.  169,  78  C.  C.  A.  303, 
reversed.— Ingerboll  v.  Coram,  29  S.  Ct.  92,  2ll 
U.  S.  335,  53  L.  Ed.  208. 

An  agreement  by  a  lawyer  prosecuting  a 
case  for  one-fourth  of  the  amount  recovefid 
to  give  certain  lawyers  one-third  of  such  fee 
if  they  would  do  certain  work  creates  a  lien  on 
the  fund  received  by  him  in  favor  of  such  at- 
torneys who  perform  their  agreement. — Barnes 
V.   Alexander.  34   S.   Ct  276,  232  U.   S.  117, 

58  L.  Ed.  530,  affirming  judgment  114  P.  952, 
13  Ariz.  338. 

^=s>184.  Priorities. 
See  6  Cent  Dig.  Atty.  4k  0.  I  888. 

A  claimant  of  a  part  of  a  fund  in  the  hands 
of  the  government  gave  M.  a  power  of  attorney 
authorizing  him  to  prosecute  the  claim,  and  also 
agreed  to  pay  him  for  his  services  half  the 
amount  recovered.  The  power  of  attorney  con- 
tained a  provision  for  substitution;  and  M.. 
bv  indorsement  on  the  instrument,  substituted 
plaintiff  as  attorney,  under  an  agreement  that 
plaintiff  should  advance  money  for  the  ex- 
penses of  prosecuting  the  daim,  and  receive  half 
the  compensation.  The  claimant  i^terwards  re- 
voked the  power  of  attorney,  and  assigned  half 
the  claim,  after  it  had  been  awarded,  to  M. 
and  another,  and  they  assigned  it  to  defendant. 
Held,  that  defendant  took  the  moiety  of  the 
award  free  of  all  claim  thereto  by  plaintiff,  the 
latter  never  having  had  any  written  assign- 
ment of  the  claim,  or  written  instrument  giv- 
ing him  a  lien  upon  it— Porter  v.  White,  127 
U.  S.  235,  8  S.  Ct.  1217,  32  L.  Ed.  112. 

^3»192.  Enforoement. 

See  6  Cent  Dig.  Atty.  ft  C.  81  426-427. 

Attorneys  prosecuting  claim  against  the 
United  States  for  percentage  of  the  award  may 
invoke  jurisdiction  of  equity  to  establish  their 
lien  on  the  fund  to  pay  the  daim  where  the 
claimant's  representatives  are  insolvent.— Mc- 
Gowan V.  Parish,  35  S.  Ct.  543,  237  U.  S.  285, 

59  L.  Ed.  955,  reversing  decree  Parish  v.  Mc- 
Gowan, 39  App.  D.  C.  184. 

Consent  decree,  in  suit  by  attorneys  against 
United  States  under  contracts  for  percentt^ge 
of  award  to  enforce  lien  on  the  fund,  a  portion 
of  which  was  paid  into  court  to  determine 
amount  due  the  attorneys,  renders  irrelevant 
all  questions  as  to  effect  of  contracts  in  creat- 
ing a  lien,  and  the  effect  of  Rev.  St  (  3477 
(Comp.  St  1913,  f  6383),  as  an  obstacle  to  such 
Uen,  and  the  right  to  an  injunction.— Id. 

Ascertainment  as  to  amount  due  complain- 
ants was  within  prayer  for  general  relief  in  suit 
by  attorneys  prosecuting  claim  against  the  Unit- 
ed States  under  contracts  for  a  percentage  of 
the  award  to  establish  their  Iien.~Id. 

TUs  IMc^st  ia  oonspUed  on  th;  Key-Kmnber  Bystom.   For  ozplanAtioB,  aoo  p»ce  iii. 


«-»  Ih   KoneraL 

Bee  5  Cent  Dig.  Atty.  4k  C.  |§  278-280.  282,  286. 

Certain  unsecured  creditors  of  a  railroad 
company  in  Alabama  instituted  proceedings  in 
equity,  in  a  court  of  that  state,  on  behalf  of 
themselves  and  of  all  other  creditors  of  the 
same  class  who  should  come  in  and  contribute  to 
the  expenses  of  the  suit,  to  establish  a  lien 
upon  the  property  of  that  company  in  the 
hands  of  other  railroad  corporations  which 
had  purchased  and  had  possession  of  it  The 
suit  was  successful,  and  the  court  allowed  all 
unsecured  creditors  to  prove  their  claims  before 
a  register.  Pending  Uie  reference  before  the 
register,  the  defendant  corporations  bought  up 
the  daims  of  complainants,  and  other  unsecured 
creditors.  Heid,  that  the  solidtors  of  complain- 
ants were  entitled  to  reasonable  compensation 
in  respect  of  the  demands  of  unsecured  creditors 
(other  than  their  immediate  clients),  who  filed 
their  daims  under  the  decree,  and  to  have  a 
lien  declared  therefor  on  the  property  reclaimed 
for  the  benefit  of  such  creditors.— Central  Rail- 
road &  Banking  Co.  v.  Pettus,  113  U.  S.  116,  5 
S.  Ct  387,  28  L.  Ed.  915. 


—  Hatnro  of  sorrloes  or  foes. 

See  6  Cent  Dig.  Atty.  &  C.  H  284 


M.,  being  plaintiff  in  suit  No.  8,118,  against 
R.,  and  defendant  in  suit  No.  2,373,  brought 
by  R.,  agreed  with  W.,  his  attorney  in  both 
suits,  to  pay  him  for  his  services,  in  addition  to 
what  he  had  received,  a  sum  equal  to  50  per 
cent  of  such  monej  as  might  be  adjudged  by 
way  of  mesne  profits^  damages,  and  costs"  in 
suit  No.  &118,  W..  in  any  event  to  have  as 
much  as  |5,000,  ana  to  have  a  lien  therefor  up- 
on ''said  judgment  and  property  as  may  be  re- 
covered" against  R.  The  bill  in  No.  8,118  was 
dismissed  for  laches,  but,  as  a  result  of  the 
judgment  in  No.  2,373,  R.  abandoned  his  claim 
to  the  property  involved  in  No.  8,118.  and  M. 
took  and  has  retained  possession.     Meld  that. 


ATTORNEY   GENERAL. 

Scope-Note. 

[INCLUDES  the  chief  law  officer  in  the  government  of  the  United  States  and  of  each 
state;  his  appointment,  qualification,  and  tenure  of  office;  and  rights,  powers,  duties, 
and  liabilities  of  the  attorney  general,  his  assistants,  deputies,  etc.,  in  generaL 


Analysis. 

5.  Powers  and  duties. 

6.  In  general. 

9.  Actions  and  other  proceedings. 


^3»5.  Powers  and  duties. 

See  5  Cent  Dig.  Atty.  Qen.  SS  6-10. 


— ^  In  tL^u^Tal. 

See  6  Cent  Dig.  Atty.  Gen.  81  6-7. 

The  attorney  general  is  not  authorized  un- 
der Rev.  St.  S  368,  providing  that  "the  at- 
torney general  shall  exercise  general  su'^ervisorv 
powers  over  the  accounts  of  district  attorneys, ' 
to  reduce  fees  of  district  attorneys  which  have 
been  fixed  by  the  court  within  the  prescribed 
lunit  by  virtue  of  Rev.  St.  |  824,  providing  that, 
for  a  conviction  upon  an  indictment,  "the  dis- 
trict attorney  may  be  allowed,  in  addition  to 
the  attorney  s  fees  herein  provided,  a  counsel 
fee  in  proportion  to  the  importance  and  diffi- 
culty of  the  cause,  not  exceeding  thirty  dollars." 
—United  States  v.  Waters,  133  U.  S.  208,  10 
S.  Ct.  249,  33  L.  Ed.  594,  aflirming  Waters  v. 
United  States,  21  Ct  CI.  30. 

^=:>0.  Actions  and  oilier  prooeedinga. 

See  5  Cent  Dig.  Atty.    Qen.    S§  12-17. 

A  certified  copy  of  an  order  of  the  attor- 
ney general,  directing  the  United  States  at- 
torney for  the  district  of  California  to  proceed 
in  a  certain  suit  in  equity,  is  an  abundant 
proof  that  the   bill  was  filed  by  authority   of 


the  attorney  general.— Mullan  y.  United  States, 
118  U.  S.  271,  6  S.  Ct  1041,  30  L.  Ed.  170. 
afiirming  United  SUtes  v.  Mullan  (C.  C.)  10 
F.  785,  7  Sawy.  466. 

The  initiation  and  control  of  a  suit  in  the 
name  of  the  United  States  to  annul  a  patent 
for  land  lies  with  the  attorney  general,  as  head 
of  an  executive  department. — United  States  v. 
San  Jacinto  Tin  Co.,  125  U.  S.  273,  8  S.  Ct 
850.  31  L.  Ed.  747,  affirming  decree  (C.  C.)  23 
F.  279,  10  Sawy.  639. 

The  attorney  general  is  not  authorized  to 
waive  the  exemption  of  the  United  States  from 
judicial  process,  or  to  submit  the  United  States 
or  its  property  to  the  jurisdiction  of  the  court 
in  a  suit  brought  against  its  officers. — Stanley 
V.  Schwalby,  162  U.  S.  255,  16  S.  Ct  754,  40 
L.  Ed.  960,  reversing  judgment  United  States 
V.  Schwalby,  8  Tex.  av.  App.  679,  29  S.  W.  90. 

Where  suit  by  the  United  States  was  ar- 
gued on  appeal  by  Assistant  Attorney  General, 
who  filed  certified  copy  of  letter  from  Attorney 
General  authorizing  its  institution,  held^  that 
sanction  of  Attorney  General  sufficiently  ap- 
peared.—Causey  V.  United  States,  36  S.  Ct.  365, 
240  U.  S.  399,  60  L.  Ed.  711.  affirming  decree 
203  F.  1022,  121  C.  O.  A.  663. 


ATTORNEYS  IN  FACT. 

See  Principal  and  Agent. 

AUCTIONS  AND  AUCTIONEERS. 

[No  paragraphs  or  references  in  this  Digest    Bat 
see  5  Cent.  Dig.  Auctions.] 

AUDITA  QUERELA. 

See  6  Gent.  Dig.  And.  Quer. 

Equity,  «=>443-464. 
Execution,  <S=>1 69-171. 
Judgment,  (S=»33&-399,  428-460. 
Supersedeas. 

AUDITORS. 

See  Reference. 

Delegation  of  judicial  powers,  see  Constitution- 
al Law,  ^=s>80. 
Territory,  see  Territories,  ^=s>23. 

AUTHENTICATION. 

Documents  as  evidence,  see- 
Criminal  Law,  ^=>444. 
Evidence,  t®=»369-380. 

Ilecord  on  appeal,  see  Appeal  and  Error,  ^=> 
613-616,  64l 

[Sup.CtDIg 


AUTHORITY. 

See  Principal  and  Agent,  <g=»66-79,  98-136; 
Receivers,  ^s»90-10d,  and  other  specific  top* 
ics. 

AUTHORS. 

See— 
Copyrights. 
Literary  Property. 

AUTOMATIC  COUPLERS. 

On  railroad  trains,  see — 
Master  and  Servant,  ^=^111,  228,  265. 
Railroads,  «s>229. 

AUTOMOBILES. 

See  District  of  Columbia,  ^=>22. 

Excise  taxes,  see  Internal  Revenue,  ^=::>9. 
Interstate  commerce  regulation,  see  Commerce. 

t®=»10,  63. 
Persons  entitled  to  question  constitutionality,  of 

laws,  see  Constitutional  Law,  ^=:»42. 

AVERAGE. 

General  average,  see  Shipping,  ^=>186-195. 
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BAIL,  I,  U 


AVOIDANCE. 

Compromise   and    settlement,    see    Compromise 

and  Settlement,  ^=»18. 
Contract,  see  Contracts,  ^=s>257-261. 
Contract  or  conveyance  of  infant,  see  Infants, 

^:=^31,  58. 
Insurance   policy,   see   Insurance,   ^=»229-246, 

250-300. 
Pleading  matter  in  avoidance,  see  Pleading,  ^=9 

131. 


AWARD. 

See  Arbitration  and  Award,  ^3»64. 


BAGGAGE. 

See- 
Carriers,  ^=s>394-105. 
Shipping,  ^s»167. 


BAIL. 

Scope-Note. 

[INCLUDES  release  of  persons  under  arrest,  in  civil  actions  or  on  charges  of  crime, 
from  such  custody,  on  giving  security  to  appear  and  answer ;  right  to  be  admitted  to  ball ; 
authority  to  take  bail;  proceedings  in  giving  and  taking  bail,  and  requisites  and  suffi- 
ciency of  recognizances,  bonds,  or  undertakings  of  bail  or  deposit  of  money  in  lieu  of  bail ; 
rights  and  liabilities  of  bail;  their  discharge  or  exoneration^  breach  and  forfeiture  of 
recognizances,  bonds,  etc ;   and  proceedings  to  enforce  liabilities  of  bail. 

[For  related  matters  under  other  topics,  s^e  cross-references  after  analysis.] 


Analysis, 
L  In  Civil  Actions. 

[No  paragraphs  or  references  in  this  Digest.    But  see  5  Cent  Dig.  Bail,  {{  1-137.] 

II.  In  Criminal  Prosecutions. 

«s»41.  Right  to  release  on  bail. 

44.  Pending  appeal  or  other  proceeding  for  review. 

46.  Jurisdiction  and  authority  to  admit  to  bail. 

47.  Courts  and  judicial  officers. 

49.  Proceedings  to  admit  to  bail. 

75.  Breach  or  fulfillment  oi  condition  of  bond,  undertaking,  or  recog- 
nizance. 

Cross-References. 

Fees  for  admitting  to  bail,  see  United  States  I  In  extradition  proceedings,  see  Extradition, 
Commissioners.  ^=»3.  I     13. 


X.  IN  OIVLL  ACTIONS. 

[No  paragraphs  or  references  in  this  Digest.  But 
■ee  6  Cent.  Dig.  Bail,  fl  1-137.] 

H.  IK   CRIMINAI.   PROSECUTIONS. 

Authority  of  Supreme  Court  judges,  see  Courts, 

Due  process  of  law,  see  Constitutional  Law, 
<g=>262. 

Effect  of  admission  of  territory  as  state,  see 
Courts,  ^==>431. 

ExcessiTe  bail  ground  for  habeas  corpus,  see 
Habeas  Corpus,  ^3»10. 

Privileges  and  immunities  of  citizens,  see  Con- 
stitutional Law,  ^:p207. 

Public  policy,  indemnity,  see  Contracts,  ^=»108. 

^»41.   Right  to  release  on  bail. 

See  6  Cent  Dig.  Ball,  SI  189-164. 


—  Pending  appeal  or  oilier  pro- 
eeeding  for  review. 

See  S  Cent  Dig.  Bail,  fi  146. 

Laws  1878  provide  that  an  appeal  by  a  de- 
fendant in  a  criminal  action  from  a  final  judg- 


ment of  conviction  shall  stay  execution  upon 
filing  with  the  clerk  a  certificate  of  a  judge 
that  there  is  probable  cause  for  the  appeal; 
and  that,  after  conviction,  a  defendant  who  has 
appealed  may  be  admitted  to  bail  as  of  right, 
when  the  judgment  is  for  the  payment  of  a  fine 
only,  and  as  matter  of  discretion  in  other  case&. 
Held,  that  a  defendant,  who  has  been  sentenced 
to  pay  a  fine,  and  also  to  imprisonment,  is  not 
entitled,  after  appeal,  to  be  admitted  to  bail  as 
matter  of  right,  though  a  certificate  of  probable 
cause  is  filed. — Clawson  v.  United  States,  113 
U.  S.  143,  5  S.  Ct  393,  28  L.  Ed.  957. 

^=:>46.  Jurlsdiotion     and     antliority     to 
admit  to  bail. 

See  6  Cent  Dig.  Ball.  §S  165-194. 

C=^47.  — ^  Courta    and   judioial   olHoers. 

See  5  Cent  Dig.  Ball,  SS  165-183.  257. 

In  view  of  Rev.  St.  §§  1014-1016,  providing 
that  before  trial  bail  "may  be  admitted"  on  all 
arrests  in  capital  cases,  and  "shall  be  admitted" 
on  all  arrests  in  other  criminal  cases,  and 
desif^nating  the  courts  and  judges,  including  the 
justices  01  the  supreme  court,  who  may  take 
the  bail;    and  Act  March  3,  1879,  c.  176,  pro- 
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viding  that  oh  review  by  the  circuit  court  of 
judgments  in  the  district  court  in  criminal  cas- 
es the  circuit  justice  or  the  circuit  judge  maj 
take  bail;  and  Rev.  St.  f  1017,  providing  that 
on  writ  of  error  from  the  supreme  court  to  a 
state  court  bail  may  be  taken;  and  Act  Feb. 
6,  1889,  c.  113,  I  6,  providing  for  review  by  the 
supreme  court  on  writ  of  error,  under  such 
rules  and  regulations  as  it  may  prescribe,  of 
judgments  of  Inferior  courts  of  the  United 
States  in  capital  cases,  such  writ  of  error  to  be 
allowed  as  of  right,  and  without  the  requirement 
of  any  security  for  prosecution  of  the  same,  or 
for  costs,  and  to  operate  during  its  pendency 
as  a  stay  of  proceedings  on  the  judgment,— it 
will  be  held  that  congress  intended  that  under 
Act  March  3,  1891,  c.  517,  esUbUshing  the 
court  of  appeals,  allowing  appeals  and  writs  of 
error  from  the  circuit  and  district  courts  direct 
to  the  supreme  court  "in  cases  of  conviction  of 
capital  or  otherwise  infamous  crimes,"  as  well 
as  in  certain  other  classes  of  cases,  and  de- 
claring that  "all  provisions  of  law,  now  in 
force,  regulating  the  methods  and  system  of  re- 
view •  •  ♦  shall  regulate  the  methods  and 
system  of  appeals  and  writ  of  error  provided  lor 
in  this  act  in  respect  of  the  circuit  court  of  ap- 
peals, including  all  provisions  for  bonds  or  oth- 
er security,**  in  cases  of  crimes  not  capital,  at 
least,  bail  might  be  taken  on  writ  of  error  by 
order  of  the  proper  court,  justice,  or  judge. 
Mr.  Justice  Brewer  and  Mr.  Justice  Brown 
dissenting,  agreeing,  however,  that  the  supreme 
court  has,  in  criminal  cases  pending  proceedings 


m  error,  power  to  admit  to  bail,  but  deducing 
this  solely  from  the  grant  of  jurisdiction  over 
the  proceedings  in  error.— Hudson  v.  Parker, 
156  U.  S.  277,  15  S.  Ot  450,  39  L.  Ed.  424. 

^=»49.  Prooeedinss  to  admit  to  balL 

See  B  Cent.  Dig.  Ball.  H  195-206,  241,  244. 

An  order  ^a  justice  of  the  supreme  court 
as  follows:  "Writ  of  error,  to  operate  as  a 
supersedeas,  allowed,  returnable  according  to 
law^  the  defendant  to  furnish  bond  in  the  sum 
of  $5,000,  conditioned  according  to  law.  subject 
to  the  approval  of  the  district  judge*^— is  not 
a  mere  supersedeas,  with  reference  of  the  mat- 
ter of  bail  to  the  trial  judge^  but  is  a  command 
to  admit  the  prisoner  to  bail. — Hudson  v.  Par- 
ker, 156  U.  S.  277,  15  S.  Gt.  450,  39  L.  Ed. 
424. 

^3»75«  Breach  or  f nimiment  of  condi- 
tion of  bond,  nndertakinSf  o> 
recoffnisaneo. 

See  6  Cent.  Dig.  Ball.  §§  S09-S12.  S15-S2L     - 

Where  a  criminal  prosecution  is  begun  in  a 
state  court,  and  defendant  is  admitted  to  bail, 
and  the  case  is  subsequently  transferred  to  a 
United  States  court,  tne  failure  of  defendant 
to  appear  in  the  state  court  for  trial  after  such 
removal  does  not  forfeit  the  bond,  and  aU  pro- 
ceedings in  the  state  court  to  render  judgment 
thereon  are  coram  non  judice  and  void.— Davis 
V.  South  Carolina,  107  U.  a  697,  2  S.  Ct.  636, 
27  L.  Ed.  574. 


BAILMENT. 


Scope-Note, 

m 

[INCLUDES  contracts  for  transfer  of  possession  of  personal  property  without  trans- 
fer of  ownership  in  general;  rights,  duties,  and  liabilities  of  the  parties;  and  remedies 
relating  thereto. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis. 

1.  Nature  and  elements  in  general. 
10.  Care  and  use  of  property,  and  negligence  of  bailee. 

14.  Bailments  for  mutual  benefit. 

21.  Rights  and  liabilities  as  to  third  persons. 
24.  Actions  between  bailor  and  bailee. 
31. Evidence. 

Cross-References, 


Bankruptcy  of  consignee  of  bailee,  eifect  on 
right  of  bailor  to  recover  goods,  see  Bank- 
ruptcy, ^=»140. 

Particular  8pecie$  of  hailmeni$,  and  hailmenU 

incident  to  particular  occupations, 
See-^ 
Banks  and  Banking,  ^=»153. 


See — 
Carriers,  ^s»45-201« 
Depositaries. 
Factors. 
Pledges. 

Shipping,   <e=>37--68.   1(»-145. 
Warehousemen. 


^s>l.  Hatiftre  and  elements  in  g^ntvmL 

See  6   Cent.    Dig.   Ballm.   §S  1-12;     82  Cent   Dig. 
Land.  4k  Ten.  8  4. 

A  contract  stipulated  that  the  contractor 
should  ^'provide  and  furnish  to"  the  govem- 
ment,  whenever  called  upon  during  a  specified 
year,  "such  vessels  of  the  descriptions  herein- 
after given  as  may  be  required  to  take  the 
place  of  the  vessels  now  performing  service," 
and  that,  in  case  of  his  failure  so  to  do,  the 
government   should   have   **the  power   to    hire 


vessels  elsewhere  in  open  market"  at  his  "sole 
expense  and  charge."  Held,  that  this  was  a 
contract  for  hiring,  and  not  for  service,  and 
that  the  government  was  therefore  bound  to 
pay  rent  for  a  vessel  furnished  and  accepted 
thereunder  until  final  return  to  the  contractor, 
although  such  vessel  had  been  injured  and  laid 
up  for  repairs  during  part  of  the  time  it  was 
in  the  service  of  the  government. — United  States 
V.  Shea,  152  U.  S.  178,  14  S.  Ot  519,  38  L. 
Ed.  403. 
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^s»10.  Care   and   vie    of  property,    and 
nesliKeaee  of  bailee. 

See  C  Cent.  Dig.  Ballm.  ||  88-6C. 

Ballatente  for  Bivtval  beae* 


See  6  Cent.  Dig.  Bailm.  8§  46-65. 

Where  one  bank  deposits  bonds  with  an- 
other, with  which  it  has  an  account^  without 
hire,  but  subsequently  pledges  them  to  it  as 
security  for  money  borrowea,  and  after  pay- 
ment uiereof  instructs  it  to  hold  them  as  se- 
curity for  overdrafts  which  it  desires  to,  and 
subsequently  does,  at  various  times,  make,  m 
large  amounts,  the  gratuitous  bailment  is  con- 
veited  into  one  for  mutual  benefit,  and  the 
bailee  is  required  to  care  for  the  bonds  as  a 

frudent  owner  would  for  his  own.— Preston  v. 
►rather,  137  U.  S.  604.  11  S.  Ct.  162,  34  L. 
Ed.  788,  affirming  judgment  Prather  v.  Kean 
(C.  C.)  29  F,  498. 

Under  a  contract  between  a  sleeping-car 
company  and  a  railroad  company,  hv  which  the 
latter  assumed  responsibility  for  damage,  by 
"accident  or  casualty,"  to  drawing-room  or 
sleeping  cars  used  by  it  under  the  contract,  the 
railroad  company  is  liable  for  the  loss  of  such 
cars  by  a  fire  occurring  from  a  cause  unknown. 
—Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Pullman 
Southern  Car  Co.,  139  U.  S.  79,  11  S.  Ct  490, 
35  L.  Ed.  97. 

Under  a  contract,  by  which  a  sleeping-car 
company  was  to  place  a  designated  number  of 
its  cars  at  the  disposal  of  a  railroad  company, 
and  by  which  the  latter  was  to  become  re- 
sponsible for  damages  while  such  cars  were  on 
its  road,  or  in  its  shops  undergoing  repairs,  the 
railroad  company  is  liable  for  the  destruction  by 
fire  of  a  car  which  had  a  few  hours  before 
come  from  active  service  on  the  road,  and  which 
had  been  placed  in  the  railroad  company's  yard 
for  the  purpose  of  being  cleansed  and  resupplied 
for  anotner  trip  on  the  following  day. — ^Id. 

Where  a  sleeping-car  company  became  dis- 
satisfied with  the  manner  in  which  repairs  were 
made  on  its  cars  by  a  railroad  company  to 
which  it  had  leased  them,  and  undertook  itself 
to  make  such  repairs  in  a  shop  set  apart  to  it 
by  the  railroad  company  for  that  purpose,  over 
which  it  was  given  exclusive  control,  and  to 
which  tJie  railroad  company's  agents  had  no 
access,  a  car  which  for  six  months  has  been 
undergoing  rei>airs  in  such  repair  fl^op  is  not 
IB  tile  possession  or  under  the  control  of  the 
railroad  company;  and  the  latter  is  not  liable 
for  its  loss  by  an  accidental  fire  while  therein, 
under  an  agreement  to  be  responsible  for  dam- 
ages from  accident  or  casualty.— Id.  . 

The  fact  that  a  sleeping-car  company  had 
insured  cars  destroyed  by  fire  while  in  the  pos- 
session of  a  railroad  companv  which  had  con- 
tracted for  their  use,  and  had  collected  the  in- 
surance money,  does  not  affect  its  right  to  main- 
tain an  action  on  the  contract  of  the  railroad 


company,  to  be  responsible  for  damages  by 
casualty;  nor  will  tne  recovery  be  limited  by 
the  amount  collected  from  the  insurance  com- 
panies, as  the  excess  above  a  just  indemnity 
will  be  held  by  the  sleeping-car  company  in 
trust  for  the  insurance  companies.— Id. 

«=s>21.  Riglits  and  Uabilitles  as  to  tbird 
persons. 

See  6  Cent  Dig.  Ballm.  {{  91-102. 

Where  an  action  in  detinue  is  brought 
against  a  bailee  and  his  two  bailors,  recovery 
cannot  be  had  against  the  bailee  as  a  wrongful 
possessor,  unless  the  possession  of  both  bailors 
was  wrongful.— Van  Winkle  v.  Crowell,  146  U. 
S.  42,  13  S.  Ct  18,  36  U  Ed.  880. 

^s»24.  Actions      between      bailor      and 
bailee. 

See  <  Cent  Dig.  Bailm.  SS  29,  117-138. 


— *  Evidenee. 

See  <  Cent  Dig.  Bailm.  H  124-m;    47  Gent  Dig. 
Trover,  |  216. 

Plaintiff  corporation  leased  its  cars  to  de- 
fendant and  transferred  contracts  with  railroad 
companies  for  their  hire  and  use,  covenanting 
that  if  any  company  should  refuse  to  use  them, 
and  defendant's  profits  be  thereby  diminished, 
defendant  should  have  the  right  "either"  to  de- 
clare the  lease  void,  ''or"  to  pay  such  part  of 
the  profits  from  the  remaining  roads  as  might 
be  agreed  upon.  Held,  in  an  action  for  the 
rent,  a  new  contract,  reciting  refusal  of  rail- 
road companies  to  use  the  cars,  and  consequent 
diminution  of  profits,  and  agre^g  to  a  less 
rent,  executed  under  plaintiff^s  corporate  seal 
by  its  president  and  secretary,  though  for  some 
reason  it  may  not  have  been  binding  on  plain- 
tiff, was  admissible  against  it  to  show  diminu- 
tion of  profits.— Pullman's  Palace-Car  Co.  v. 
Central  Transp.  Co.,  139  U.  S.  62,  11  S.  Ct. 
489,  35  L.  Ed.  69. 

Plaintiff  corporation  leased  its  cars  to  de- 
fendant, and  transferred  contracts  with  railroad 
copipaniet  for  their  hire  and  use  covenanting 
that  if  any  company  should  refuse  to  use  them, 
and  defendant* ■  profits  be  thereby  diminished, 
defendant  should  nave  the  right  ''either"  to  de- 
clare the  lease  void,  "or"  to  pay  such  part  of 
the  profits  from  the  remaining  roads  as  might 
be  agreed  upon.  Held  that,  m  an  action  for 
the  rent,  evidence  of  diminution  of  the  profits 
as  contemplated  was  admissible,  though  defend- 
ant had  not  elected  to  declare  the  lease  void,  and 
no  new  agreement  was  made,  since  in  such  case, 
under  the  covenant,  plaintiff  would  only  be  en- 
titled to  recover  on  a  quantum  meruit— Id. 


BAKERIES. 

Hours  of  labor  law  as  denying  due  prooem, 
Constitutional  Law,  ^=»275. 
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BANKRUPTCY. 

Scope-Note. 

[INCLUDES  administration  of  estates  of  bankrupts  under  general  bankrupt  laws  for 
the  purpose  of  distribution  of  the  assets  among  creditors,  and  discharge  of  the  bankrupts 
from  liability  for  their  debts;  constitutional  and  statutory  provisions  relating  thereto; 
what  constitutes  bankruptcy;  nature,  grounds^  limits,  and  subjects  of  jurisdiction  in 
bankruptcy  cases;   and  procedure  therein. 

[For  related  matters  under  other  topics,  see  cross -references  after  analysis*] 

Analysis. 

I.  Constitutional  and  Statutory  Provisions* 

«S5>  2.  Bankruptcy  acts. 

3.  Constitutionality. 

6.  Retroactive  operation. 

9.  Effect  of  bankruptcy  acts  on  state  insolvency  laws  and 

proceedings. 

II.  Petition,  Adjudication,  Warrant,  and  Custody  of  Property. 

(A)  Jurisdiction  and  Course  op  Procedure  in  Generai,. 

<8=5>18^  [New,  vol.   8  Key- No.   Series].     Conflicting  jurisdiction 

of  courts  of  bankruptcy  and  other  United  States  Courts. 

20.  Conflicting  jurisdiction  of  courts  of  bankruptcy  and  state 

courts. 
22.  Rules,  forms,  and  orders  as  to  procedure. 

(B)  Voi.uNTARy  Proceedings. 

[Ko  paragraphs  or  references  in  this  Digest    But  see  6  Gent.  Dig.  Bankr. 
§§  38-^.] 

(C)  Involuntary  Proceedings. 

^=9  54.  Insolvency  of  debtor. 
55.  Acts  of  bankruptcy. 

59.  Preference  through  legal  proceedings  against  insol- 
vent. 

60.  Assignment  for  benefit  of  creditors,  trust,  or  receiv- 
ership, 

65.  Defenses  and  grounds  for  opposition. 

66.  Persons  who  may  be  adjudged  bankrupt. 
72.  Nature  of  corporate  business. 

75.  Petitioning  creditors. 

76.  Persons  entitled  to  file  or  join  in  petition. 

80.  Petition. 

84.  Amendment. 

88.  Parties. 

89.  Answer  and  other  pleadings. 
100.  Adjudication. 

(D)  Warrant  and  Custody  of  Property. 

^=»101.  Possession  and  control  pending  proceedings  in  general. 
103.  Restraining  interference  by  third  persons. 

105.  Proceedings  in  state  courts. 

106.  Warrant  and  seizure  pending  proceedings. 
111.  Execution  of  warrant. 

114.  Appointment  and  authority  of  receiver  or  marshal  pend- 
ing proceedings. 

116.  Claims  by  third  persons. 

117.  Sale  or  other  disposition  of  property  pending  proceed- 

ings. 
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IIL  Assignment,  Administration,  and  Distribution  of  Bankrupt's  Estate. 

(A)  Appointment,  Quali^pication,  and  Tenure  of  Trustee. 

[No  paragraphs  or  references  In  this  Digest.  But  see  6  Gent  Dig.  Bankr. 
IS  168-192.] 

(B)  Assignment,  and  Title,  Rights,  and  Remedies  of  Trustee  in 

General. 

«=»136.  'f ransfers  by  bankrupt  to  trustee  under  order  of  court  or 
referee. 

137.  Property  and  rights  vesting  in  trustee. 

138.  Personal  property  in  general. 

139.  Real  property  and  interests  therein. 

140.  Ownership  or  possession  of  property. 

142.  Property  fraudulently  conveyed. 

143.  Property  capable  of  transfer  or  subject  to  process. 

149.  Partnership  and  individual  property. 

150.  Failure  to  take  possession,  or  abandonment  of  property 

by  trustee. 
152.  Time  of  vesting  of  title  or  right. 

155.  Equities  of  third  persons. 

156.  Rights  as  to  pending  actions. 

(C)  Preferences  and  Transfers  by  Bankrupt,  and  Attachments 

and  Other  Liens. 

^=»158,  Preferences  voidable. 

159.  In  general. 

161.  Time  of  giving  preference. 

163.  Transfers  of  property. . 

164.  Payments  by  debtor. 

165.  Effect  of  transaction  to  give  preference. 

166.  Knowledge  and  intent  of  parties. 

169.  Set-off  of  amount  of  new  credit  by  creditor  preferred. 

171.  Transfers  in  general. 

172.  Validity  as  against  trustee. 

174.  Fraudulent  transfers. 

178.  Nature  and  form  of  transaction., 

180.  Intent  of  debtor. 

184.  Transfers  void  under  state  laws. 

185.  Rights  of  trustee  as  to  transfers. 

187.  Liens  in  general. 

188.  Validity  as  against  trustee. 

190.  Statutory  liens. 

191.  In  general. 

197.  Dissolution  of  liens  of  attachments  and  other  proceed- 
ings by  adjudication. 
200.  Time  of  proceeding.   ■ 

204.  Rights  of  trustee  as  to  property  affected  by  lien. 

205.  In  general. 

207.  Subrogation  of  trustee  to  rights  under  lien. 

208.  Remedies  to  establish  or  enforce  rights  or  liens. 

211.  Conflicting  jurisdiction  of  courts  of  bankruptcy  and 

state  courts. 

212.  Determination  of  claims  to  property. 

213.  Foreclosure  of  mortgages. 

214.  Enforcement  of  liens  in  general, 

215.  Enforcement  of  statutory  Hens. 

217.  Restraining  proceedings  in  state  courts. 

218.  Vacating  or  nullifying  decisions  of  state  courts. 

(D)  Administration  of  Estate. 

«=»220.  Referees. 

224.  Jurisdiction,  powers,  and  duties  in  general. 

229.  Contempts. 
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m.  Assignment,  Administration,  and  Distribution  of  Bankrupt's  Estate— 

Continued. 

(D)  Administration  oi^  Estate — Continued. 

«S5>233.  Examination  of  bankrupt  or  others. 

236.  Place  and  time. 

242.  Scope  and  extent  of  inquiry. 

250.  Collection  of  assets. 
256.  Sale  of  property. 

267.  In  general. 

260.  Order  of  court. 

261. Notice. 

262.  Manner  and  terms. 

268.  Rights  of  purchasers. 

270.  Collateral  attack. 

273.  Deposits  and  payments. 

(E)  Actions  by  or  against  Trustee. 
*=>277.  Actions  by  trustee. 

279, Relating  to  property  or  proceeds  thereof. 

284.  Conditions  precedent  in  general. 

287.  Nature  and  form  of  remedy. 

288.  Summary  proceedings. 

291.  Jurisdiction. 

292.  United  States  courts  in  general. 

293.  Courts  of  bankruptcy. 

294.  United  States  Circuit  Courts. 

295. State  courts. 

296. Concurrent  and  conflicting  jurisdiction  of  United 

States  courts  and  state  courts. 
298.  Time  to  sue,  and  limitations. 

300.  Process,  notice  of  suit,  and  appearance. 

301.  Injunction  and  receiver. 

302.  Pleading. 

303.  Evidence. 

304.  Trial. 

305.  Judgment. 

306.  Appeal  and  error. 

(F)   Cl^IMS  AGAINST  AND  DISTRIBUTION  Ot  EsTATE. 

307.  Creditors  entitled  to  prove  claims. 
311. Effect  of  preference  and  surrender  thereof. 

313.  Claims  provable. 

314.  In  general. 

315.  Judgment  before  filing  of  petition. 

317. Costs  incurred  before  filing  of  petition. 

318. Contracts. 

321.  Amount  of  claims. 

323.  Secured  claims. 

326.  Set-offs  and  counterclaims. 

328.  Time  for  proof  of  claims. 

329.  Proof  of  claims. 

336.  •  Amendment  or  withdrawal  of  proof. 

338.  Objections  to  claims  and  proceedings  thereon. 

340.  Evidence. 

341.  Allowance  or  disallowance  of  claims. 

343.  Filing  claims  proved. 

344.  Priorities. 

346.  Taxes. 

347.  Costs,  fees,  and  expenses. 

348.  Wages. 

349. Under  laws  of  United  States. 

360.  Under  laws  of  state. 

351. Partnership  and  individual  creditors. 
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III.  Assignment,  Administration,  and  Distribution  of  Bankrupt's  Estate — 

Continued. 

(F)  Claims  Against  and  Distribution  of  Estate — Continued. 

«S9  352.  Mode  of  distribution. 

363.  In  general. 

367.  Proceedings  for  distribution  in  general. 

362.  Effect  of  proof  and  distribution  on  rights  of  creditors, 

363.  In  general. 

364.  Secured  claims. 

(G)  Accounting  and  Discharge  of  Trustee. 

[No  paragraphs  or  references  in  this  Digest    But  see  6  Cent.  Dig.  Bankr. 
H  565-574.3 

IV.  Composition. 

«=»380.  Notice  of  application. 
387.  Operation  and  effect. 

V.  Rights,  Remedies,  and  Discharge  of  Bankrupt. 

«=»390.*  Actions  by  bankrupt, 
391.  Actions  against  bankrupt. 
394.  Exemptions. 

396.  Property  exempt. 

398. Liabilities  enforceable  against,  and  transfers  of  ex- 
empt property. 

399.  Waiver  or  forfeiture. 

401.  Death  of  bankrupt. 

403'.  Dower  and  allotvances  to  widow  and  children. 

419.  Collateral  attack  on  discharge. 

420.  Debts  and  liabilities  discharged. 

421.  In  general. 

423.  Judgments  in  actions  for  fraud,  false  pretenses,  or 

false  representations. 

424.  Judgments  for  willful  or  malicious  injuries. 

425.  Debts  not  duly  scheduled. 

426.  Debts  created  by  fraud,  embezzlement,  misappro- 
priation, or  defalcation  in  official  or  fiduciary  capacity. 

427.  Effect   of   discharge   as   to   codebtors,   guarantors,   and 

sureties. 
429.  Partnership  and  individual  debts. 

433.  Effect  of  discharge  as  to  securities  and  liens, 

434.  New  promise  to  pay  debt  discharged. 
436.  Pleading  discharge. 

436.  Evidence  as  to  discharge  or  new  promise. 
438.  Reversion  of  property  or  surplus  to  debtor  on  dismissal, 
composition,  or  discharge. 

VI.  Appeal  and  Revision  of  Proceedings. 

(A)  Superintendence  and  Revision. 

«=»440.  Appeal  or  revision  as  proper  remedy. 
441.  Jurisdiction  of  Circuit  Court  of  Appeals. 
448.  Review  of  decisions  by  Supreme  Court. 

(B)  Appeal. 

^=^449.  Nature  and  form  of  remedy. 
460.  Appellate  jurisdiction. 
451.  Circuit  Courts  of  Appeal. 

453,  Supreme  Court. 

454,  Decisions  reviewable. 

455,  Of  courts  of  bankruptcy  in  general. 

45^.  Of  Circuit  Courts  of  Appeal. 

459.  Certification  of  questions  to  Supreme  Court. 
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VI.  Appeal  and  Revision  of  Proceedings — Continued 

(B)  Appeal — Continued. 

«S5>461.  Taking  and  perfecting. 

467.  Review. 
'     468.  Determination  and  disposition  of  cause. 

VII.  Costs  and  Fees. 

[No  paragraphs  or  references  in  this  Digest.    But  see  6  Cent  Dig.  Bankr. 
§§  872-903.] 

VIII.  Offenses  against  Bankrupt  Laws. 

[No  paragraphs  or  references  in  this  Digest.    But  see  6  Cent  Dig.  Bankr. 
f{  904-913.] 

Cross-References, 

See- 
Assignments  for  Benefit  of  Creditors. 
Insolvency. 


Z.   GONSTITUTIOKAI.  AND  BTATIT- 
TOBT  PROVISIONS. 

Banjcruptcy  act,  construction  as  binding  United 
States,  see  Statutes,  ^=s>233. 

^=s>2,  Bomkniptcy  acts. 

See  6  Cent.  Dig.  Bankr.  §§  1-6. 

^=>3.  — —  Constitutionality. 

See  6  Cent.  Dig.  Bankr.  89  1*  666. 

Bankr.  Act  July  1,  1898,  c.  541,  30  Stat 
544  [T'.  S.  Comp.  St.  1901,  p.  3418],  is  not  un- 
constitutional because  it  provides  that  others 
than  traders  may  be  adjudged  bankrupts,  and 
that  this  may  be  done  on  vohmtary  petition. — 
Hanover  Nat.  Bank  v.  Moyses,  22  S.  Ct  857, 
186  U.  S.  181,  46  L.  Ed.  1113. 

The  constitutional  requirement  that  bank- 
ruptcy laws  be  uniform  throughout  the  United 
States  is  not  violated  by  Bankr.  Act  July  1, 
1898.  c.  541.  30  Stat.  544  [U.   S.  Comp.   St 


1901,  p.  34181,  because  by  the  sixth  section  of 
that  act  (30  Stat.  548  [U.  S.  Comp.  St  1901, 
p.  3424]),  bankrupts  are  allowed  the  exemptions 


prescribed  by  the  state  law  in  force  at  the  time 
of  the  filing  of  the  petition  in  bankruptcy.— Id. 


— ^  Retroaotive   operation. 

See  6  Cent.  Dig.  Bankr.  §  2. 

A  retrospective  effect  will  not  be  given  to 
Act  June  25,  1910,  f  8.  amending  Bankrupt  Act, 
§  47a,  subd.  2,  by  giving  trustee  in  bankruptcy 
the  rights  of  a  creditor  holding  a  lien  so  as  to 
defeat  title  of  conditional  vendor  under  a  contract 
of  sale,  which  because  unregistered  was,  under 
Code  Va.  1904,  §  2462,  void  as  to  lien  creditors 
without  notice.— Holt  v.  Henley,  34  S.  Ct.  459, 
232  U.  S.  637,  58  L.  Ed.  767,  reversing  decree 
193  F.  1020,  113  C.  C.  A.  87. 

^=»9.  Effect  of  bankruptcy  acts  on  state 
ineolTcnoy  laws  and  proceedings. 

See  6  Cent.  Dig.  Bankr.  SS  7-9;    4  Cent.  Dig.  As- 
Bign.  f.  B.  C.  §  88;    27  Cent.  Dig.  Inaolv.  S  6. 

Except  as  against  proceedings  under  the 
bankrupt  act,  an  assignment  for  the  benefit  of 
creditors  under  a  state  insolvent  law  (Act  N.  J. 
April  16,  1846)  is  valid,  for  the  purpose  of  se- 
curing an  equal  distribution  of  the  estate;  and 
a  receiver  appointed  in  supi)lementary  proceed- 
ings in  New  York  cannot  claim  a  priority  in  the 
proceeds  of  the  assigned  estate  deposited  in  a 
bank  in  New  York  City  for  the  benefit  of  the 
judgment  creditor,  because  of  any  conflict  be- 
tween the  New  Jersey  insolvency  law  and  the 
bankrupt  act.— Boese  v.  King,  108  U.  S.  379,  2 
S.  Ct.  765,  27  L.  Ed.  760. 

The  insolvent  law  of  Louisiana  (Voorhies, 
Rev.  Laws  La.  1884,  pp.  279-288),  which  was 


originally  enacted  before  the  bankrupt  act  of 
1867,  was  suspended  by  that  act,  but  became 
operative  again  upon  its  repeal.— Tua  v.  Car- 
nere,  117  U.  S.  201,  6  S.  Ct  565,  29  L.  Ed. 
855,  affirming  LafoUye  v.  Same  (C.  C.)  24  F. 
346. 

The  insolvency  law  of  Massachusetts  is  con- 
stitutional, and  after  the  repeal  of  the  federal 
bankruptcy  act  became  operative  without  re- 
enactment.— Butler  v.  Goreley,  146  U.  S.  303, 
13  S.  Ct.  84,  36  L.  Ed.  981,  affirming  judgment 
Goreley  v.  Butler,  16  N.  E.  734,  147  Mass.  & 

n.   PETITION,  ADJUDICATION,  WAR- 
RANT, AND  CUSTODY  OF 
PROPERTY. 

(A)  JURISDICTION    AND    COURSE    OP 
PROCEDURE  IN  GENERAL. 

^^1S%  [New,  Tol.  8  Key-No.  Series!. 
Conflioting  jurisdiotion  of 
oourts  of  bankruptcy  and  other 
United  States  courts. 

Pendency  of  bankruptcy  proceedings,  un- 
known to  any  of  the  parties  concerned  or  to  the 
court,  does  not  prevent  a  territorial  court  hav- 
ing custody  of  perishable  property  under  an  at- 
tachment from  ordering  a  sale  on  a  finding  un- 
der Comp.  Laws  N.  M.  1897.  §  2716,  where  the 
interests  of  the  parties  to  the  action  required 
the  sale.— Jones  v.  Springer,  33  S.  Ct.  64,  226 
U.  S.  148.  57  U  Ed.  161,  affirming  decree  103 
P.  265,  15  N.  M.  98. 

^=»20.  Conflicting  jurisdiction  of  eonrts 
of  bankmptcy  and  state  courts. 

See  6  Cent.  Dig.  Bankr.  fi  28;   IS  Cent.  Dig.  Courts. 
89  119,  1331. 

Goods  in  actual  possession  of  a  bankrupt 
at  the  time  of  bis  adjudication  as  such,  and  at 
the  time  of  the  reference  of  the  case  to  a  referee, 
who  directs  them  to  be  locked  in  a  store,  are  in 
custody  of  the  United  States  court,  from  which 
they  cannot  be  taken  upon  any  process  from  a 
state  court— White  v.  Schloerb.  20  S.  Ct.  1007, 
178  U.  S.  542,  44  L.  Ed.  1183. 

Goods  in  the  possession  of  a  receiver  in 
bankruptcy  cannot  be  seized  on  replevin  from 
a  state  court  on  the  theory  that  the  receiver  is 
holding  them  as  an  individual,  where  the  only 
circumstance  tending  to  support  such  theory 
is  that,  pending  the  settlement  of  a  dispute 
over  the  title,  and  for  no  other  reason  than 
that  the  dispute  existed,  the  goods  in  question 
were  not  included  in  the  schedule  of  the  prop- 
erty of  the  bankrupt  filed  by  the  receiver. 
Judgment  '(1907)  John  Hofman  Co.  v.  Murphy, 
80  N.  E.  1111,  187  N.  y.  548,  reversed.— Muiv 
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hy  V.  John  Hofman  Co.,  29  S.  Ct.  154,  211 
■.  S.  562,  53  L.  Ed.  327. 

$=:»22.  Bnles,    forms,    and    orders   as   to 
procedure. 

See  6  Cent.  Dig.  Bankr.  S  U. 

The  Supreme  Court  of  the  United  States 
was  empowered  by  the  provision  of  Bankr. 
Act  July  1,  1898.  c.  541.  §  30.  30  Stat.  554  [U. 
S.  Oomp.  9t  1901,  p.  3434],  that  all  necessary 
rules,  forms,  and  orders  as  to  procedure  and  for 
carrying  the  act  into  force  and  effect  shall  be 
prescribed,  and  may  be  amended  from  time  to 
time,  by  that  court,  to  provide  by  general 
orders  in  bankruptcy  No.  21,  that  proofs  of 
debt  received  by  any  trustee  shall  be  delivered 
to  the  referee  to  whom  the  cause  is  referred. 
Order,  In  re  Ingalls  Bros.  (1905)  137  F.  517, 
70  0.  C.  A.  101,  reversed.— J.  B.  Orcutt  Co.  v. 
Green,  27  S.  Ct.  195,  204  U.  S.  96,  51  L.  Ed. 
390. 

(B)  VOLUNTARY  PROCEEDINGS. 

[No  paragraphs  or  references  In  this  Digest    But 
see  6  Cent.  Dig.  Bankr.  §S  38-49.] 

(O  INVOLUNTARY   PROCEEDINGS. 

$=:»54.  InsolTeney  of  debtor. 

See  6  Cent.  Dig.  Bankr.  SS  54,  84,  85. 

The  bankruptcy  act  of  1898  (30  Stat.  544) 
does  not  make  insolvency  an  essential  prerequi- 
site in  everv  case  to  an  adjudication  in  invol- 
untary bankruptcy.—George  M.  West  Co.  v. 
Ua,  19  S.  Ct.  836,  174  U.  S.  590,  43  L.  Ed. 
1098. 

^=>55.  Acts  of  bankniptoy. 

See  6  Cent.  Dig.  Bankr.  SS  57,  61-83,  86-97. 

^=959.  — .  Preference      through      legal 
proceedings    against    insolvent. 

See  6  Cent.  Dig.  Bankr.  SS  81,  82. 

The  failure  of  an  insolvent  debtor  to  file  a 
voluntary  petition  in  bankruptcy  at  least  five 
days  before  a  sale  of  hi9  property  under  a  judg- 
ment entered  against  him  u);)on  an  irrevocable 
power  of  attorney  given  ^^ears  before  constitutes 
the  suffering  or  permitting  of  the  creditor  to 
obtain  a  preference,  which  amounts  to  an  act  of 
bankruptcy  under  Bankr.  Act  July  1,  1898,  c. 
541,  J  3,  30  Stat  546  fU.  S.  Comp.  St.  1901, 
p.  3422],  though  the  judgment  is  entered  with- 
out the  knowledge  or  consent  of  the  debtor,  and 
he  is  unable  to  prevent  its  enforcement  in  any 
other  way  than  by  filing  his  petition  in  bank* 
ruptcy.— Wilson  Bros.  v.  Nelson,  22  S.  Ct.  74, 
183  U.  S.  191,  46  L.  Ed.  147. 

Failure  of  an  insolvent  judgment  debtor 
for  one  day  less  than  four  months  after  the  lev^ 
of  execution  to  discharge  it  is  not  final  disposi- 
tion of  the  property  levied  on  within  Bankrupt- 
cy Act  July  1,  1898,  §  3a(3),  declaring  acts  of 
bankruptcy  shall  consist  of  suffering,  while  in- 
solvent, any  creditor  to  obtain  a  preference 
through  legal  proceedings,  and  not  having,  at 
least  five  days  before  final  disposition  of  any 
property  affected  by  such  preference,  vacated  or 
discharged  the  preference.— Citizens'  Banking 
Co.  V.  Ravenna  Nat.  Bank,  34  S.  Ct.  806,  234 
U.  S.  360,  58  L.  Kd.  1352,  answering  certified 
questions  202  F.  892,  121  C.  C,  A.  250. 

An  insolvent  debtor  does  not  commit  an  act 
of  bankruptcy  under  Bankruptcy  Act  July  1. 
1898,  by  inaction  for  four  months  after  levy  of 
execution,  in  view  of  section  3a(3),  providing 
that  a  person  commits  an  act  of  bankruptcy 
when  he  has  suffered,  while  insolvent,  any  cred- 
itor to  obtain  a  preference  through  legal  pro- 
ceedings, and  not  having,  at  least  five  days  be- 
fore final  disposition  of  any  property  affected 
by  such  preference,  vacated  or  discharged  the 
preference,  which  means  that  it  would  be  suf- 


ficient to  avoid  an  act  of  bankruptcy  if  the  lien 
is  lifted  five  days  before  final  disposition  of  any 
property  affected ;  •such  meaning  not  being  ar- 
fected  by  section  3b,  limiting  to  four  months 
after  the  act  of  bankruptcy  tne  time  for  filing 

getitions  in  bankruptcy,  and  sections  67c  and 
7f,  dealing  with  the  retrospective  effect  of  ad- 
judications in  bankruptcy.— -Id. 

^^60.  —  Assignment    for    benefit     of 
creditors,  tmst,  or  reoeiTersliip. 

See  6  Cent.  Dig.  Bankr.  S  80. 

Under  Bankruptcy  Act  1898,  §  3,  declaring 
that  it  shall  be  an  act  of  bankruptcy  if  a  person 
shall  have  "made  a  general  assignment  for  the 
benefit  of  his  creditors,"  the  making  of  such  an 
assignment  is  an  act  of  bankruptcy  per  se,  with- 
out reference  to  the  debtor's  solvency  or  insol- 
vency at  the  time  of  the  assignments  or  of  the 
filing  of  the  petition.— George  M.  West  Co.  V. 
Lea.  19  S.  Ct  836,  174  U.  S.  590,  43  L.  Ed. 
1098. 

^=»65.  Defenses  and  gronnds  for  opposi- 
tion. 

See  6  Cent.  Dig.  Bankr.  SS  54,  121. 

In  paragraph  c  of  section  3  of  the  bank- 
ruptcy act  of  1898  (30  Stat.  546),  providing  that 
"it  shall  be  a  complete  defense  to  any  proceed- 
ings in  bankruptcy  instituted  under  the  first 
suodivision  of  this  section  to  allege  and  prove 
that  the  party  proceeded  against  was  not  insol- 
vent as  defined  in  this  act  at  the  time  of  the 
filing  of  the  petition  against  him,"  the  words 
**under  the  fif^t  subdivision  of  this  section*'  do 
not  refer  to  paragraph  a  of  the  section,  defining 
acts  of  bankruptcy,  as  a  whole,  but  to  subdivi- 
sion 1  of  such  paragraph,  which  makes  the  con- 
veyance, transfer,  concealment,  or  removal  ot 
property  with  intent  to  hinder,  delay,  or  defraud 
creditors  an  act  of  bankruptcy. — George  M.  West 
Co.  V.  Lea,  19  S.  Ct.  836,  174  U.  S.  590,  43  L. 
Ed.  1098. 

^=»66.   Persons    who    may    be    adjudged 
bankrupt. 

See  6  Cent.  Dig.  Bankr.  SS  17.  18.  51-63.  56,  86.  87. 
108. 

^=:>72.  «—  Nature  of  corporate  business. 

See  6  Cent  Dig.  Baakr.  S  17. 

A  corporation  whose  principal  business  is 
making  and  constructing  arches,  walls,  and 
abutments,  bridges,  buildings,  etc.,  out  of  con- 
crete, in  carrying  on  which  business  it  buys 
and  combines  together  raw  materials,  and  sup- 
plies the  necessary  labor,  machinery,  and  ap- 
pliances, is  a  '^corporation  engaged  principally 
in  manufacturing,"  within  the  meaning  of 
Bankr.  Act  July  1,  1898,  c.  541,  §  4b,  30  Stat. 
547  (U.  S.  Comp.  St.  1901,  p.  3423),  as  amend- 
ed by  Act  Feb.  5,  1903,  c.  487,  §  3,  32  Stat. 
797  (U.  S.  Comp.  St.  Supp.  1909,  p.  1309),  de- 
fining the  persons  or  corporations  which  may 
be  adjudged  involuntary  bankrupts,  although 
such  company  makes  its  product,  and  gives  it 
form  and  shape,  at  the  place  where  it  is  to 
remain.  Judgment,  Hall  &  Kaul  Co.  v.  Friday 
(1907)  158  F.  593,  87  C.  C.  A.  23,  reversed.— 
Friday  v.  Hall  &  Kaul  Co..  30  S.  Ct.  261,  216 
U.  S.  449,  54  L.  Ed.  562,  26  L.  R.  A.  (N.  S.) 
475. 

A  corporation  engaged  in  conducting  ho- 
tels at  various  points  is  not  engaged  principal- 
Iv  in  trading  or  mercantile  pursuits,  so  as  to  be 
liable  to  an  involuntary  adjudication  in  bank- 
ruptcy under  Bankr.  Act  July  1,  1898,  c.  541, 
§  4b,  30  Stat.  547  (U.  S.  Comp.  St.  1901,  p. 
342:5).  as  amended  by  Act  Feb.  5,  1903,  c.  487, 
§  3,  32  Stat.  797  (U.  S.  Comp.  St.  Supp.  1909, 
p.  1309),  although  it  also  maintains  two  country 
stores,  largely  as  an  incident  to  the  location  of 
its  hotels  in  a  thinly  settled  mountainous  re- 
gion.—Toxaway  Hotel  Co.  V.  J.  L.  Smathers  & 
Co..  30  S.  Ct.  2G3,  21G  U.  S.  439,  54  L.  Ed. 
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558 ;  Nollman  &  Co.  v.  Wentworth  Lunch  Co., 
30  S.  Ct.  6©4,  217  U.  S.  591,  64  L.  Ed.  895. 
afBirming  judgment  (1908)  In  re  Wentworth 
Lunch  Co.,  159  F.  413,  86  C.  C.  A.  393. 

^=s>75.  PetitioniaK  ereditors. 

See  e  Cent  Dig.  Bankr.  S9  60,  55.  99-103.  105.  106. 


— i*  Persons    entitled  to    file    or 
Join  in  petition. 

See  6  Cent.  Dig.  Bankr.  9S  50,  66,  97.  99.  100. 

An  inyoluntary  petition  may  be  based  on 
a  claim  for  unliquidated  damages  arising  out 
of  a  breach  of  warranty  on  sale  of  personalty, 
although  by  the  provision  of  Bankr.  Act  July 
1,  1898,  c.  541,  S  59b,  30  Stat  561  (U.  S.  Comp. 
St.  1901,  p.  3445),  such  petitions  may  be  filed 
only  by  creditors  who  have  provable  claims, 
since,  if  the  claim  is  of  a  provable  kind,  this 
provision  is  satisfied;  and  the  claim  in  ques- 
tion is  provable  under  section  63a  of  that  act, 
as  founded  on  a  contract,  even  if,  in  case  of 
fraud,  there  may  be  an  independent  claim  pure- 
ly in  tort.  Judgment  (D.  C.  1903)  In  re  Fred- 
eric L.  Grant  Shoe  Co.,  125  F.  576,  aflarmed. 
—Frederic  L.  Grant  Shoe  Co.  v.  W.  M.  Laird 
Co.,  29  S.  Ct  332,  212  U.  S.  445,  53  L.  Ed. 
591. 

^s»80.  Petition, 

See  6  Cent  Dig.  Bankr.  SS  69,  llS-119,  US,  126-139. 

^=»84.  — ^  Amendment. 

See  6  Cent  Dig.  Bankr.  9S  126-129. 

A  court  of  bankruptcy  does  'not  abuse  its 
discretion  by  permitting  a  defective  verification 
of  an  involuntary  petition  to  be  cured  by  amend- 
ment, or  by  allowing  an  amendment  to  such 
petition  to  show  that  the  alleged  bankrupt  does 
not  come  within  the  excepted  classes  of  persons 
who  may  not  be  declared  bankrupt.— Armstrong 
Y.  Fernandez,  28  S.  Ct  419,  208  U.  S.  324,  sS 
L.  Ed.  514. 

^=»88.  Parties. 

See  6  Cent  Dig.  Bankr.  S9  68.  98.  104.  109-llS. 

Where  a  partner  files  a  voluntary  petition  in 
bankruptcy,  alleging  that  his  partner  will  not 
.  join  him,  but  making  him  a  party,  and  prajrlng 
that  he  be  adjudged  a  bankrupt,  and  after- 
wards the  other  partner  comes  in,  confesses  him- 
self a  bankrupt,  and  is  so  adjudged,  it  is  a  case 
of  involuntary  bankruptcy,  within  Act  tJ.  S. 
June  22,  1874  a8  Stat.  c.  390,  f  10).— Metsker 
V.  Bonebrakc,  108  U.  S.  66,  2  S.  Ct  351,  27  L. 
Ed.  654. 

Because  a  general  assignee  was  joined  with 
his  assignors  in  a  petition  in  bankruptcy  against 
the  latter,  which  set  up  no  cause  of  action  and 

E rayed  no  special  relief  against  such  assignee, 
e  does  not  therefore  continue  to  be  subject  to 
the  orders  of  the  court  without  other  process.— 
I^uisville  Trust  Co.  v.  Comingor,  22  S.  Ct  293, 
184  U.  S.  18,  46  L.  Ed.  413,  affirming  decree 
Sinsheimer  t.  Simonson,  107  F.  898,  47  C.  C. 
A.  51. 

^=»89.  Answer  and  other  pleadings. 

See  6  Cent.  Dig.  Bankr.  SB  120-122. 

The  rules  in  bankruptcy  promulgated  by 
the  supreme  court  were  only  intended  to  exe- 
cute the  act,  and  not  to  add  to  its  provisions 
by  making  that  which  the  statute  treats  in  some 
cases  as  immaterial  a  material  fact  in  every 
case.  Therefore,  though  the  rules  and  forms 
provide  for  an  issue  as  to  insolvency  in  cases 
of  involuntary  bankruptcy,  where  by  the  statute 
such  issue  becomes  irrelevant  because  the  par* 
tlcular  act  relied  on  conclusively  imports  a  right 
to  the  adjudication  in  bankruptcy,  if  established, 
the  allegation  of  insolvency  in  the  petition  be- 
comes superfiuous,  or,  if  made,  need  not  be  trav- 
ersed.—George  M.  West  Co.  V.  Lea,  19  S.  Ct 
836,  174  U.  S.  590,  43  U  Ed.  1098. 


^=»100.  Adjndioation. 

See  6  Cent  Dig.  Bankr.  f|  60,  Ul.  141-144. 

An  adjudication  in  bankruptcy  proceedinga 
against  a  corporation,  made  by  a  district  court 
having  jurisdiction  of  the  bankrupt,  cannot  be 
impeached  collaterally  by  a  stockholder,  who,  as 
such,  was  a  party  to  uie  bankruptcy  proceed- 
ings.—Graham  V.  Boston,  H.  &  E.  R.  Co.,  118 
U.  S.  161,  6  S.  Ct.  1009,  30  L.  Ed.  196. 

An  adjudication  against  two  brothers  as 
partners  is  not  conclusive  as  to  the  existence  of 
the  partnership  and  the  title  to  the  assets  as 
against  the  trustees  in  bankruptcy  of  one  of  the 
brothers,  who  were  not  heard,  although  they 
had  filed  a  denial  and  answer.  Decree  (1900 
153  F.  525,  82  O.  O.  A.  475,  aflirmed.— Manson 
V.  Williams,  29  S.  Ct.  519,  213  U.  S.  453,  63 
L.  Ed.  869. 

An  adjudication  of  bankruptcy  is  not  open 
to  collateral  attack.— Fairbanks  Steam  Shove] 
Co.  V.  Wills,  36  S.  Ct.  466,  240  U.  S.  642,  60 
L  Ed.  841,  affirming  decree  In  re  Federal  Con* 
tracting  Co.,  212  F.  688,  129  C.  a  A.  224. 


(D)  WARRANT    AND  CUSTODY  OF 
PROPERTY. 

^=»101.  Possession  and  oontrol  pending 
prqeeedings  in  generaL 

See  6  Cent  Dig.  Bankr.  S  163. 

The  filing  of  a  bankruptcy  i>etition  Is  no- 
tice to  the  world  of  the  pendency  of  the  pro- 
ceedings, and  operates  as  an  attachment  of  the 
bankrupt's  property,  and  as  an  injunction  re- 
straining all  persons  from  intermeddling  there- 
with.—Mueller  V.  Nugent,  22  S.  Ct  269,  184  U. 
S.  1,  46  L.  Ed.  405,  reversing  decree  In.  re  Nu- 
gent, 105  F.  581,  44  O.  C.  A.  620. 

^=s»103.  Restraining:      interferenea      hy 
third  persons. 
See  6  Cent  Dig.   Bankr.  H  156-16L 


— -  ProeeedinKS  in  state  oonrta. 

See  6  Cent  Dig.  Bankr.  S9  166-158,  162. 

Vacation  by  a  bankruptcy  court  of  its  or- 
der enjoining  any  interference  under  process 
from  a  state  court  with  property  then  in  the 
possession  of  its  receiver  is  not  an  abandon- 
ment of  its  possession  of  the  property,  and  a 
turning  over  of  such  property  to  be  dealt  with 
by  the  state  court,  where,  in  the  meantime, 
there  had  been  various  dealings  with  the  prop- 
erty by  the  bankruptcy  court,  including  sale 
by  the  trustee.  Judgment  (1907)  John  Hofman 
Co.  V.  Murphy,  80  N.  B.  1111,  187  N.  Y.  548, 
reversed.— Murphy  v.  John  Hofman  Co.,  29  S. 
Ct.  154,  211  U.  S.  562.  53  L.  Bd.  327. 

^=»106.  Warrant    and    seisnre    pemdingB 
prooeedins>* 

See  6  Cent  Dig.  Bankr.  S9  148-151.  153-15B. 


^=»111.  —  Ezeontion   of  warrant* 

See  6  Cent  Dig.  Bankr.  99  148.  151,  168-166. 

Under  the  bankrupt  act  of  1867,  the  district 
court  of  the  United  States,  sitting  in  bankrupt- 
cy, has  jurisdiction  to  order  the  seizure  and  de- 
tention of  goods,  the  property  of  the  bankrupt* 
although  in  the  possession  of  another,  notwith- 
standing by  the  law  of  the  state  the  possession 
of  personal  property  under  a  claim  of  title  can- 
not be  disturbed  by  a  seizure  under  judicial 
process  running  against  another  person;  ana, 
m  a  subsequent  action  against  the  officer  foe 
obedience  to  such  an  order,  he  may  justify  the 
seizure  by  proof  that  the  title  to  the  property 
was  at  the  time  in  the  bankrupt— Feibelman  v. 
Packard,  109  U.  a  421,  3  S.  (ft.  289,  27  L.  £d« 
984. 
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^=>114.  Appointment  and  antlioritx  of 
reeeiTor  or  marshal  pending 
proeeedings. 

See  6  Cent  Dig.  Bankr.  99  164-166. 

A  trustee  in  bankruptcy  is  bound  by  the 
stipulation  of  the  receiver  m  bankruptcy,  ap- 
proved by  the  referee,  on  the  faith  of  which  the 
bankrupt's  conditional  vendor  surrendered  pos- 
session, that  all  the  property  in  dispute  should 
be  deemed  to  have  been  that  delivered  under 
the  conditional  contract  or  to  be  the  proceeds  of 
the  resale  of  property  so  delivered.  Judgment, 
(1907)  In  re  E.  M.  Newton  &  Co.,  153  P.  841, 
S3  C.  C.  A.  23;  Swofford  Bros.  Dry  Goods 
Co.  V.  Bryant,  Id.  affirmed.— Bryant  v.  Swof- 
ford Bros.  Dry  Goods  Co.,  29  S.  Ct  614,  214 
tJ.  S.  279,  53  L.  Ed.  997. 

4=»116.   Claims  by  tkird  persons. 

Property  of  a  bankrupt  in  the  hands  bt 
third  persons  is  included  within  the  provision 
of  Bankr.  Act  July  1.  1898,  c.  641,  §  2,  d.  3,  30 
Stat  546  [U.  S.  Comp.  St,  1901,  p.  3421],  giv- 
ing the  court  of  bankruptcy  authority  to  ap- 
pout  receivers  or  the  marshals  to  take  charge 
of  the  property  of  bankrupts  after  the  filing  of 
the  petition  and  until  it  is  dismissed  or  the 
trustee  is  qualified,  when  that  is  absolutely 
necessary  for  the  preservation  of  estates.  Judg- 
ment, In  re  Abraham,  93  F.  767,  35  C.  C.  A. 
592,  reversed.— Bnran  v.  Bemheimer,  21  S.  Ct. 
557,  181  U.  S.  1&,  45  L.  Ed.  814. 

A  purchaser  from  an  assignee  in  insolvency 
who  holds  the  property  under  a  general  assign- 
ment which  is  itself  an  act  of  bankruptcy,  when 
the  sale  is  made  before  any  trustee  has  been  ap- 
pNointed,  but  after  and  with  knowledge  of  a  pe- 
tition in  bankruptcy,  has  no  title  superior  to  the 
title  of  the  bankrupt's  estate;  but  his  equities 
in  respect  to  the  goods,  or  to  the  money  that 
he  has  paid  for  them,  may  depend  upon  many 
circumstances,  and  can  be  settled  in  the  district 
court  as  a  court  of  bankruptcy,  which  has  au- 
thority under  Bankr.  Act  July  1,  1898,  c.  541, 
i  2.  cl.  6.  30  Stat.  546  [XJ.  S.  Comp.  St.  1901,  p. 
S421],  to  bring  in  the  assignee  for  creditors,  if 
necessary  for  the  complete  determination  of  the 
matter.— Id. 

The  failure  of  adverse  claimants  to  aban- 
don their  claims  to  property  not  in  the  posses- 
sion of  the  receiver  in  bankruptcy,-  after  their 
objections  to  the  jurisdiction  of  a  court  of  bank- 
ruptcy to  act  on  the  receiver's  petition  for  di- 
rections respecting  a  sale  have  been  overruled, 
does  not  amount  to  a  waiver  of  their  objections 
or  a  consent  to  an  'exercise  of  this  jurisdiction. 
Decree  In  re  Rodgers,  125  F.  169,  60  C.  C.  A. 
567,  reversed.— First  Nat  Bank  v.  Chicago  Title 
A  Trust  Co.,  25  S.  Ct  693,  198  U.  S.  280,  49 
L.  Ed.  1051. 

^=s»l  17.  8alo     or     otHer     disposition     of 
property  pending  proeeedincs. 
See  6  Cent  Dig.  Bankr.  ||  187.  624. 

A  court  of  bankruptcy,  after  adjudging,  in 
a  proceeding  beipm  by  the  receiver's  petition 
for  directions  respecting  a  sale,  that  the  receiv- 
er was  not  in  possession  of  the  property,  has  no 
jurisdiction  to  decree  the  sale,  and  determine 
the  rights  of  adverse  claimants  to  the  proceeds. 
Decree  In  re  Rodgers,  125  F.  169,  60  C.  G.  A. 
567,  reversed.— First  Nat  Bank  v.  Chicago  Title 
4k  Trust  Co.,  25  S.  Ct  693,  198  U.  S.  280,  49 
U  Ed.  1051. 

nx.  ASSIOMMBHT,  ADMIinSTBATIOH. 

AND  DISTRIBUTION  OF  BANK- 

BtTPT'S  ESTATE. 

(A)  APPOINTMENT.  QUALIFICATION, 
AND  TENURE  OF  TRUSTEE. 

tNo  paragraphs  or  references  in  this  Digest    But 
Me  «  Cent  Dig.  Bankr.  {9  168-192.] 


(B)  ASSIGNMENT.  AND  TITLE.  RIGHTS, 

AND  REMEDIES  OF  TRUSTEE 

IN  GENERAL. 

Following  local  law  by  bankruptcy  court  in  de- 
termining validity  of  contract  of  sale  to  bank- 
rupts, see  Courts,  ^=»359. 

^=»136*  Transfers  by  bankrupt  to  trus- 
tee nnder  order  o£  eonrt  or 
referee. 

See  6  Cent  Dig.  Bankr.  S|  288.  236. 

Where  a  transfer  by  a  bankrupt  of  bills 
against  a  company,  and  other  securities,  is  void 
under  the  bankrupt  law,  an  order  of  court  direct- 
ing an  assignment  by  the  transferee  to  the  trus- 
tees in  bankruptcy  of  a  judgment  on  such  bills 
against  the  company  is  proper,  though  such  bills 
may  not  be  good  against  the  company  in  the 
hands  of  the  bankrupt  or  his  assignees.— First 
Nat.  Bank  v.  Cook,  154  U.  S.  628,  14  S.  Ct 
1181,  24  L.  Ed.  916. 

A  court  of  bankruptcy  has  power  upon  a 
petition  and  rule  to  show  cause,  there  being 
no  adverse  holding,  to  compel  delivery  to  the 
trustee  of  the  records  and  stock  books  of  the 
corporate  bankrupt. — Babbitt  v.  Dutcher,  30  S. 
Ct.  372,  216  U.  S.  102,  54  L.  Ed.  402,  17  Ann. 
Cas.  969. 

A  federal  District  Court  has  jurisdiction 
to  entertain  proceedings  instituted  bv  a  trustee 
in  bankruptcy,  duly  appointed  in  a  bankruptcy 
proceeding  pending  in  another  district  to  com- 
pel the  officers  of  the  bankrupt  to  deliver  to 
such  trusted  the  documents  in  their  possession 
relating  to  the  business  of  the  bankrupt  since 
the  general  jurisdiction  conferred  on  bankrupt- 
cy courts  by  Bankr.  Act  July  1,  1898,  c.  541,  § 
2,  30  Stat.  545  (U.  S.  Comp.  St  1901,  p.  3420), 
is  not  cut  down,  so  far  as  summanr  jurisdiction 
is  concerned,  by  the  provisions  of  section  23a 
(30  Stat  552,  c.  541,  U.  S.  Comp.  St  1901,  p. 
3431)  and  23b  (Act  1898,  as  amended  by  Act 
Feb.  5,  1903,  32  Stat  798,  c.  487  [U.  S.  Cktop. 
St  Supp.  1909,  p.  13121),  section  60,  subd.  "b," 
or  section  67,  subd.  "e*^  (32  Stat  800,  c.  487 
[U.  S.  Comp.  St  Supp.  1909,  pp.  1315,  1316]), 
which  affect  only  those  cases  wnere  there  is  a 
claim  of  adverse  title  based  upon  a  transfer 
antedating  the  bankruptcy.— Id. 

^=:>137.  Property  and  risbts  Testins  in 
tmstee. 

See  6  Cent    Dig.   Bankr.    SI   193-227,    229-232.    234. 
237.  626.  6G6-e78. 

Personal  property  In  k 


1. 
See  6  Cent.  Dig.  Bankr.  Sfi  193-204.  206-209. 

Act  Cong.  June  5,  1882,  providing  for  "the 
distribution  of  the  unappropriated  moneys  of  the 
Geneva  award,"  directed  the  examination  and 
allowance  of  claims  for  the  "payment  of  pre- 
miums for  war  risks  ♦  ♦  ♦  after  the  sailing 
of  any  Confederate  cruiser."  Held,  that  these 
claims,  even  before  congress  had  made  any  pro- 
vision for  their  payment,  were  property,  and  as 
such  passed,  under  Rev.  St.  U.  S.  §  5044,  to  the 
assignee  in  bankruptcy  of  the  claimant,  who  ac- 
cordingly is  entitled  to  the  amount  ultimately 
awarded  thereon.— Williams  v.  Heard,  140  U.  S. 
529, 11  S.  Ct  885,  35  L.  Ed.  550,  reversing  judg- 
ment Heard  v.  Sturgis,  146  Mass.  545,  16  N.  E. 
437,  overruling  Kingsbury  v.  Mattocks,  81  Me. 
310,  17  AtL  126. 

The  corporate  records  and  stock  books  pass- 
ed on  an  adjudication  in  bankruptcy  against  the 
corpora ti(m  to  the  trustee,  by  virtue  of  the  pro- 
visions of  Bankr.  Act  July  1,  1898,  c.  541,  5  1, 
subd.  13,  section  70,  30  Stat.  544,  565  (U.  S. 
Comp.  St.  1901,  pp.  3419,  3451),  vesting  in  such 
trustee  the  title  of  the  bankrupt  to  all  docu- 
ments relating  to  his  property,  and  section  1. 
subd.  13,  providing  that  the  word  "documents** 
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shall  include  any  book,  deed,  or  instrument  in 
writing.— Babbitt  v.  Dutcher,  30  S.  Ct.  372, 
216  U.  S.  102,  54  L.  Ed.  402,  17  Ann.  Cas.  969. 

Physical  possession  of  a  crop,  first  by  the 
bankrupts  and  later  by  the  trustee,  brought  the 
property  within  the  exclusive  jurisdiction  of  the 
bankruptcy  court  as  assets  of  the  estate.— Hebert 
V.  Crawford,  33  S.  Ct.  484,  228  U.  S.  204,  57  L. 
Ed.  800. 

^=»139.  — i*  Real  property  and  interests 
therein* 

See  6  Cent.  Dig.  Bankr.  Sfi  198,  198.  199,  210-219. 

The  question  of  the  liability  of  the  equitable 
interest  in  the  real  estate  of  a  bankrupt  to  the 
payment  of  his  debts  is  to  be  determined  accord- 
ing to  the  local  laws  in  the  state  wherein  such 
real  estate  is  situated.— Spindle  v.  Shreye,  111 
U.  S.  542,  4  S.  Ct.  522,  28  L.  Ed.  512. 

A  power  of  appointment  does  not  pass  to  the 
assignee  in  bankruptcy  of  the  person  in  whom 
the  power  resides.— Brandies  v.  Cochrane,  112  U. 
S.  344,  5  S.  Ct.  194,  28  L.  Ed.  760. 


«—  O^rnersUp  or  possession  of 
property. 

See  6  Cent.  Dig.  Bankr.  8§  198.  199,  219,  226. 

An  assignee  takes  only  the  rights  that  the 
bankrupt  has  at  the  time  of  his  petition,  and,  in 
the  absence  of  fraud,  acquires  no  title  to  land, 
the  contract  for  which  the  bankrupt  has  forfeited 
before  the  assignment  for  failure  of  perfoi*mance 
on  his  part,  though  he  acquire  title  by  purchase 
after  his  discharge.— Norton  v.  Hood,  124  U.  S. 
20,  8  S.  Ct.  357,  31  L.  Ed*.  364. 

Securities  held  by  stockbrokers  as  collat- 
eral to  their  customers'  accounts  may,  where 
the  latter  are  not  indebted  to  the  brokers,  be  re- 
covered by  such  customers  from  the  trustees  in 
bankruptcy  of  the  brokers'  estates.  Judgment, 
In  re  Jacob  Berry  &  Co.  (1900)  149  F.  176,  79 
C.  C.  A.  124.  affirmed.— Thomas  v.  Taggart,  28 
S.  Ct.  519,  209  U.  S.  385,  52  L.  Ed.  845. 

A  title  which  is  good  as  against  a  bank- 
rupt and  his  creditors  at  the  time  the  trustee*s 
title  accrues  does  not  pass  to  the  trustee,  and 
such  property  or  its  proceeds,  if  sold,  should  be 
restored  to  the  true  owner. — Id. 

A  trustee  in  bankruptcy  has  no  higher 
rights  than  the  bankrupts  themselves  in  prop- 
erty delivered  to  the  bankrupts  under  a  con- 
tract of  conditional  sale.  Judgment,  In  re  E. 
M.  Newton  &  Co.,  153  F.  841,  83  C  C.  A. 
23;  Swoflford  Bros.  Dry  Goods  Co.  v.  Bryant, 
Id.  (1907)  affirmed.— Bryant  v.  Swofford  Bros. 
Dry  Goods  Co.,  29  S.  Ct.  614,  214  U.  S.  279, 
53  L.  Ed.  997. 

Shares  of  stock  in  a  certain  corporation  in- 
*dorsed  in  blank  and  in  the  possession  of  a  bank- 
rupt firm  of  stock  brokers  in  an  amount  greater 
than  should  be  on  hand  for  a  customer  for  whom 
shares  had  been  bought  to  be  paid  for  in  full, 
there  being  a  credit  balance  with  the  firm  in  the 
customer's  favor  sufficient  for  such  payment,  are 
not,  up  to  the  amount  of  such  purchase,  a  part 
of  the  bankrupt  estate,  but  should  be  turned  over 
to  the  customer. — Gorman  v.  Littlefield,  33  S.  Ct. 
690,  229  U.  S.  19,  57  L.  Ed.  1047,  reversing 
judgment  In  re  Brown,  184  F.  454,  106  C.  C. 
A.  536. 

An  agreement  between  woolen  manufacturers 
and  a  corporation  representing  a  firm  of  dealers 
in  woolens  held  a  bailment  in  the  nature  of  a 
consignment  arrangement  with  the  net  proceeds 
to  be  accounted  for  by  the  consignor  and  with  a 
right  to  return  the  unsold  goods,  which  agree- 
ment is  good  as  af^ainst  creditors  in  the  event  of 
the  bankruptcy  of  the  firm.— Ludvigh  v.  Ameri- 
can Woolen  Co.  of  New  York.  34  S.  Ct.  161.  2.'^1 
V.  S.  522,  58  L.  Ed.  345,  affirming  decree  188  F. 
30,  110  C.  C.  A.  180. 

Persons  seeking  to  recover  trust  funds  in  the 
possession  of  the  trustee's  trustee  in  bankruptcy 


must  prove  title,  and  if  the  identification  is 
doubtful  that  doubt  must  be  resolved  in  favor  of 
the  trustee  in  bankruptcy.— Schuyler  v.  Little- 
field,  34  S.  Ct  466,  232  U.  S.  707,  58  L.  Ed. 
806,  affirming  decrees  In  re  Brown,  193  F.  24, 
113  O.  C.  A.  348,  and  In  re  A.  O.  Brown  &  Co- 
193  F.  30,  113  C.  C.  A.  354. 

Shares  represented  by  stock  in  a  corporation 
found  in  possession  of  bankrupt  firm  of  stock- 
brokers, though  insufficient  to  satisfy  its  custom- 
ers, should  be  allotted  to  them  pro  rata. — ^Duel 
V.  Hollins,  36  S.  Ct.  615,  241  U.  S.  523,  60  L. 
Ed.  1143,  reversing  decree  In  re  Rollins,  219  F. 
544,  135  C.  C.  A.  312. 

^s»142.  — »  Property  fravdnleatly  eon- 
▼eyed. 

See  6  Cent  Dig.  Bankr.  {  222. 

Existence  prior  to  bankruptcy  proceedinjfs  of 
right  of  antecedent  creditors,  under  Ky.  St.  | 
1907,  to  set  aside  fraudulent  conveyances,  does 
not  prevent  application  of  provisions  of  Bankr. 
Act  July  1,  1898,  §  67f,  avoiding  liens  obtained 
within  four  months  of  bankruptcy  proceedings. — 
Globe  Bank  &  Trust  Co.  of  Paducah,  Ky.,  r. 
Martin.  35  S.  Ct.  377,  236  U.  S.  288,  59  L.  Ed. 
583,  denying  certiorari  In  re  Martin,  193  F.  841, 
113  C.  C.  A.  627. 

^=»143.  — —  Property  eapable  of  trans- 
fer or   rabjeot  to  prooeea. 

See  6  Cent.  Dig.  Bankr.  S9  IM.  201.  202.  218-217.  223. 
224. 

Though  under  the  Pennsylvania  statutes 
(Acts  1705 ;  1  Dall.  Laws  Pa.  67-71 ;  Id.  App. 
43-45)  land  is  a  chattel  for  the  payment  of  debts, 
and  a  sale  under  execution  against  the  husband 
bars  the  wife's  right  of  dower,  an  assignment  un- 
der the  bankrupt  act  will  not  pass  the  title  free 
from  dower.— Porter  v.  Lazear,  109  U.  S.  84,  3 
S.  Ct.  58,  27  L.  Ed.  865. 

A  membership  in  a  stock  exchange  is  in  its 
nature  a  personal  privilege,  subject  to  the  re- 
strictions imposed  by  the  rules  of  the  exchanj^e, 
and  a  right  to  the  property  therein  passes  by  an 
assignment  in  bankruptcy;  and  if  by  reason  of 
the  restrictions  it  is  doubtful  whether  the  mem- 
bership possesses  any  value  to  the  estate,  the  as- 
signees mdst,  within  a  reasonable  time,  elect 
whether  they  will  accept  or  reject  it.— Sparhawk 
V.  Yerkes,  142  U.  S.  1,  12  S.  Ct.  104.  35  L.  Ed. 
915. 

The  membership  of  a  bankrupt  in  the  Phil- 
adelphia Stock  Exchange,  which  has  a  considera- 
ble vendible  value,  the  purchaser  taking  it  sub- 
ject to  his  election  by  the  exchange  and  certain 
other  conditions,  is  property  of  the  bankrupt 
within  the  moaning  of  Bankr.  Act  1898,  §  70,  30 
Stat.  566,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3451], 
vesting  the  trustee  with  the  title  of  the  bankrupt 
to  ^'property  which,  prior  to  the  filing  of  the  pe- 
tition, he  could  by  any  means  have  transferred.'* 
Judgment  (D.  C.)  102  F.  746,  and  In  re  Page, 
107  F.  89,  46  C.  C.  A.  160,  59  L.  R.  A.  94,  af- 
firmed.—Page  V.  Edmunds,  23  S.  Ct  200,  187  U. 
S.  596,  47  L.  Ed.  318. 

The  exemption  of  policies  of  life  insurance 
under  Bankr.  Act  July  1,  1898,  c.  541,  §  6,  30 
Stat.  548  [U.  S.  Comp.  St.  1901,  p.  34241.  where 
they  are  exempted  from  execution  by  the  state 
law,  is  not  qualified  by  the  proviso  in  section  70a 
[U.  S.  Comp.  St.  1901,  p.  3451],  which  vests 
the  trustee  with  the  title  of  the  bankrupt,  except 
in  so  far  as  it  is  to  property  which  is  exempt,** 
to  certain  enumerated  classes  of  property,  that 
a  bankrupt  having  an  insurance  policy  which 
has  a  cash  surrender  value  payable  to  himself, 
his  estate,  or  his  personal  representatives  may 
prevent  the  policy  from  passing  to  the  trustee 
by  paying  such  surrender  value.  Judfonent,  In 
re  Ilolden,  113  F.  141,  51  C.  C.  A.  97,  reversed.— 
Holdeu  V.  Stratton,  25  S.  Ct  656,  198  U.  S. 
202,  49  L.  Ed.  lOia 
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Policies  of  life  insurance  on  the  life  of  the 
bankrupt  which  do  not  have  a  cash  surrender 
Talue  at  the  time  of  the  bankruptcy,  available 
as  a  cash  asset,  do  not  pass  to  the  trustee  in 
bankruptcy  under  Bankr.  Act,  §  70a,  subd.  5. — 
Burlingham  v.  Grouse,  33  S.  Ct,  564,  228  U.  S. 
459,  57  L.  Ed.  920.  46  L.  R.  A.  (N.  S.)  148,  af- 
firming judgment  181  F.  479, 104  O.  C.  A.  227. 

The  absolute  assignment  by  a  bankrupt  of 
life  insurance  policies  does  not  exclude  them 
from  the  operation  of  the  proviso  in  Bankr.  Act, 
I  70a,  subd.  5,  that  a  bankrupt  may  pay  the 
surrender  value  of  policies  having  such  a  value 
to  the  trustee  and  continue  to  hold  them  free 
from  the  claims  of  creditors. — Id, 

The  time  when  the  petition  in  bankruptcy  is 
filpd  fixes  the  cash  surrender  value  of  insurance 
policies  mentioned]  in  the  proviso  in  Bankr.  Act, 
I  70a,  subd.  5,  authorizing  a  bankrupt  to  pay  the 
cash  surrender  value  of  policies  to  the  trustee 
and  continue  to  hold  them  free  from  claims  of 
creditors,  so  that  the  death  of  the  bankrupt  be- 
tween the  filing  of  the  petition  and  the  adjudica- 
tion does  not  make  the  proceeds  of  the  policies 
above  the  cash  surrender  value  assets  in  the 
hands  of  the  trustee.— Everett  v.  Judson,  33  S. 
Ct  568,  228  U.  S.  474,  57  L.  Ed.  927,  46  L. 
R.  A.  (N.  S.)  154,  afllrming  judgment  In  re 
Jodson,  192  F.  834,  113  C  C.  A.  158. 

The  right  of  a  bankrupt  under  Bankr.  Act, 
f  70a,  subd.  5,  to  pay  the  trustee  the  cash  sur- 
render value  of  insurance  policies  and  to  hold 
them  free  from  the  claims  of  creditors  was  not 
extinguished  by  his  death  after  filing  the  petition 
and  before  adjudication,  and  the  right  may  be 
exercised  by  his  executors. — Andrews  v.  Part- 
ridge, 33  S.  Ct.  570,  228  U.  S.  479,  57  L.  fid. 
929,  reversing  judgment  Partridge  v.  Andrews, 
191  F.  325.  112  C.  C.  A.  69,  41  L.  R.  A.  (N.  S.) 
123. 

Tnder  trust  to  pay  net  income  to  beneficiary 
for  life,  free  from  interference  of  creditors,  ben- 
eficiary's interest  held  not  to  pass  to  trustee  un- 
der Bankr.  Act.  §  70a,  (5),  where  local  law  treat- 
ed such  restrictions  against  interference  as  limit- 
ing character  of  the  equitable  property  and  in- 
herent in  it. — Eaton  v.  Boston  Safe  Deposit  & 
Trust  Co.,  36  S.  Ct  391,  240  U.  S.  427,  60  L. 
Ed.  723,  affirming  decree  Boston  Safe  Deposit 
&  Trust  Co.  V.  Luke,  108  N.  E.  64,  220  Mass. 
4S4. 

^=»149.  ^— >  Partnersliip  and  indiTidnal 
property. 

See  6  Cent.  Dig.  Bankr.  |  229. 

Policies  insuring  the  life  of  one  member  of 
a  bankrupt  partnership,  payable,  one  to  him  or 
his  legal  representatives,  and  the  other  to  his 
wife  or  children  or  to  him,  in  the  event  of  their 
death  before  his,  which  have  been  individually 
pledged  by  him,  do  not  belong  to  the  partner- 
ship estate,  although  the  partnership  may  have 
pledged  the  policies  in  connection  with  his  sepa- 
rate individual  pledge.  Judgment  (1906)  In  re 
Mertens,  144  F.  818,  75  C.  C.  A.  548,  affirmed. 
—Hiscock  V.  Varick  Bank  of  New  York,  27  S. 
Ct  681,  206  U.  S.  28,  51  L.  Ed.  945. 

An  individual  partner  not  adjudged  a  bank- 
rupt may  be  required  to  turn  over  his  separate 
estate  to  the  trustee  of  the  firm  in  bankruptcy, 
where  the  partnership  and  individual  estate  was 
not  enough  to  pay  the  partnership  debts,  where 
the  partner  had  not  objected  that  he  should  have 
been  put  into  bankruptcy,  and  where  assuming 
that  the  case  is  within  Bankrupt  Act  July  1, 
1898,  §  5h,  providing  that  the  partnership  prop- 
erty may  be  administered  by  the-  partners  not  ad- 
judged bankrupt,  such  partner  has  never  ob- 
jected to  the  administration  of  the  firm  property 
by  the  trustee.— Francis  v.  McNeal,  33  S.  Ct. 
701.  228  U.  S.  695,  57  L.  Ed.  1029,  L.  R.  A. 


1915E,  706,  affirming  decree  186  F.  481,  108  C. 
C.  A.  459. 

^»150.  Failure  to  take  poMession  or 
abandonment  of  property  by 
trustee. 

See  6  Cent.  Dig.  Bankr.  S  228. 

A  member  of  the  New  York  and  Philadelphia 
stock  boards  was  declared  a  bankrupt,  and  by 
the  rules  thereof  his  seats  became  subject  to 
sale  to  satisfy  the  claims  of  certain  fellow  mem- 
bers. These  claims  exceeded  by  large  amounts 
the  value  of  the  seats,  respectively,  and  his  as- 
signees, considering  them  of  no  present  value  to 
the  estate,  refused  to  pay  dues  upon  them,  and 
took  no  steps  to  have  them  sold.  A  percentage 
was  paid  on  the  debts  proved,  including  those 
due  the  fellow  members,  and  the  bankrupt  was 
discharged.  Meanwhile  he  induced  those  mem- 
bers to  refrain  from  selling  his  seats,  paid  all 
dues  thereon  out  of  his  personal  earnings,  and, 
in  the  10  years  following  his  discharge,  paid  the 
remainder  of  his  stock-board  debts,  and  was  then 
re-elected  to  membership.  The  value  of  the  seats 
had  greatly  Increased  in  the  meantime,  and  the 
assignees  then  sued  to  compel  their  sale  for  the 
benefit  of  the  estate,  or,  if  this  were  refused,  to 
require  the  bankrupt  to  pay  over  an  amount 
equal  to  the  sums  paid  as  dividends  to  his  fellow 
members.  Held,  that  the  assignees  were  guilty 
of  laches,  and  had  lost  both  remedies. — Sparhawk 
V.  Yerkes,  142  U.  S.  1,  12  S.  Ct.  104,  35  L.  Ed. 
915. 

A  bankrupt  failed  to  include  in  his  schedule 
of  assets  a  patent  owned  by  him,  and  the  as- 
signee never  made  any  claim  thereto.  Some  time 
after  both  had  been  discharged  a  third  person 
sought  to  buy  the  patent  from  the  assignee;  but 
the  assignee  said  he  could  do  nothing  in  the  mat- 
ter, and  that  the  discharged  bankrupt  was  the 
only  one  who  could  give  a  good  title.  Thereupon 
a  purchase  was  made  from  the  latter.  Held^ 
that  the  assignee's  conduct  showed  an  election 
not  to  accept  the  property,  and  an  alleged  in- 
fringer could  not  deny  the  purchaser's  title  on 
the  ground  that  the  patent  was  vested  in  the  as- 
signee.— Sessions  v.  Komadka,  145  U.  S.  29,  12 
S.  Ct.  799,  36  L.  Ed.  609,  reversing  decree  21  F. 
124. 

Where  the  assignee  in  bankruptcy  of  a  pat- 
ent owner  elects  to  abandon  the  property  in  the 
patent  before  the  expiration  of  two  years  from 
the  accrual  in  his  favor  of  a  cause  of  action  for 
infringement,  such  abandonment  relates  back  to 
the  date'  of  the  assignment ;  and  the  bankrupt 
receives  back  the  right  of  action,  unaffected  by 
the  two-years  limitation  prescribed  by  Rev.  St. 
§  5057,  as  to  actions  by  assignees.— Id. 

The  fact  that  the  assignee  failed  for  a  num- 
ber of  years  to  prosecute  a  claim  belonging  to 
the  bankrupt  does  not  show  an  abandonment  of 
the  claim,  in  the  absence  of  evidence  that  the 
assignee  had  knowledge,  or  sufficient  means  of 
knowledge,  of  the  existence  of  the  claim. — ^Du- 
shane  v.  BeaU,  161  U.  S.  513,  16  S.  Ct.  637,  40 
L.  Ed.  791. 

Assignees  in  bankruptcy  cannot  be  deemed 
to  have  abandoned  the  interest  in  remainder  of 
the  bankrupt  under  a  testamentary  trust  be- 
cause they  did  not  sell  such  interest,  where, 
apparently  as  soon  as  they  learned  of  the  ex- 
istence of  the  trust  fund  and  of  the  fact  tliat 
creditors  of  the  bankrupt  were  seeking  to  reach 
and  apply  this  interest  in  satisfaction  of  his 
debts,  they  brought  a  bill  in  equity  in  the  na- 
ture of  a  bill  quia  timet  to  compel  the  transfer 
to  them  of  the  bankrupt's  interest,  and  to  en- 
join the  trustee  from  paying  any  part  of  the 
trust  fund  to  the  bankrupt  or  those  claiming 
under  him.  Judgment,  Whittredge  v.  Sweetser 
(1905)  75  N.  E.  222,  189  Mass.  45,  affirmed.— 
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Hammond  ▼.  Whittredge,  27  S.  C?t.  396,  204  U. 
S.  538^  51  I/.  Ed.  606. 

^s>152.  Time  of  TestlnK  o£  title  or  risht. 

See  6  Cent  Dig.  Bankr.  |  IM. 

The  power  of  sale  may  be  exercised  by  a 
pledgee  conformably  to  the  contract  of  pledge 
during  the  time  between  the  filing  of  the  petition 
in  bankruptcy  against  his  pledgor  and  the  ad- 
judication in  bankruptcy,  since  the  title  of  the 
banknipt  is,  by  Act  July.  1,  1898,  c.  541,  |§  70a, 
70e,  30  Stat.  565  [U.  S.  Comp.  St.  1901,  p. 
3451],  vested  in  the  trustee  by  operation  of  law 
only  as  of  the  date  of  the  adjudication.  Judg- 
ment (1906)  In  re  Mertens,  144  F.  818,  75  G.  C. 
A.  548.  affirmed. — ^Hisoock  v.  Varick  Bank  of 
New  York,  27  S.  Ct.  681,  206  U.  S.  28,  51  L. 
Ed.  945. 

Trustee  in  bankruptcy  takes  the  status  of  a 
creditor  holding  a  lien,  as  of  the  time  when  the 
petition  in  bankruptcy  is  filed  under  Bankr.  Act, 

L47a,  cL  2,  as  amended  by  Act  June  25,  1910, 
8.— Bailey  t.  Baker  Ice  Mach.  Co.,  36  S.  Ot. 
^  239  U.  S.  268,  60  L.  Ed.  275,  affirming  de- 
cree Baker  Ice  Mach.  Go.  v.  Bailey,  209  F.  608, 
126  G.  0.  A.  425. 

m 

A  chattel  mortgagee,  whose  mortgage  is  not 
recorded,  cannot  perfect  his  title  as  against  a 
trustee  in  bankruptcy  by  taking  possession  of 
the  chattels,  in  view  of  Act  July  1, 1898,  f  47a2, 
as  amended  by  Act  June  25,  1910,  §  8,  since  the 
title  of  the  trustee  relates  back  to  the  filing  of 
the  petition  in  bankruptcy.— Fairbanks  Steam 
Shovel  Go.  V.  Wnis,  36  S.  Gt  466,  240  U.  S.  642, 
60  L.  Ed.  841,  affirming  decree  In  re  Federal 
Gontracting  Go.,  212  F.  688, 129  O.  O.  A.  224. 

^5»155«  Equities  o£  tliird  persona. 

Only  when  the  collateral  held  by  secured 
creditors  of  the  bankrupt  has  not  been  disposed 
of  by  the  creditor  in  accordance  with  the  con- 
tract of  pledge  can  a  court  of  bankruptcy  exer- 
cise its  power,  under  Bankr.  Act  July  1,  1898, 
c.  541,  I  57h,  80  Stat.  500  [U.  S.  Comp.  St. 
1901,  p.  8443],  to  determine  the  value  of  such 
securities,  and  to  direct  their  disposition.  Judg- 
ment (1906)  In  re  Mertens,  144  F.  818,  75  G. 
C.  A.  548,  affirmed.— Hiscock  v.  Varick  Bank 
of  New  York,  27  S.  Ct  681,  206  U.  S.  28,  51 
Im  Ed.  945. 

The  advantage  derived  from  a  mistake 
made  by  a  bankrupt  when  reducing  to  writing 
a  contract  made  by  him  is  not  an  asset  in  the 
hands  of  the  trustee  in  bankruptcy,  as  part  of 
the  bankrupt  estate.  Judgment,  First  Nat. 
Bank  v.  Zartman  (1907)  82  N.  B.  1126,  189 
N.  Y.  533,  affirmed.— Zartman  v.  First  Nat. 
Bank  of  Waterloo,  30  S.  Ct  368,  216  U.  S. 
134,  54  L.  Ed.  418. 

The  trustee  in  bankruptcy  is  not  a  bona 
fide  purchaser  for  value,  so  as  to  bar  the  refor- 
mation in  equity,  for  mistake,  of  a  contract 
made  by  the  bankrupt,  but  he  takes  the  prop- 
erty of  the  bankrupt  aa  the  latter  held  it  at 
the  time  of  the  petition,  subject  to  all  valid 
claims,  liens,  and  equities.— Id. 

^»156.  Bisbts  as  to  pendiiiK  aetions. 

See  <  Cent  Dig.  Bankr.  If  240-246. 

A  pending  action  brought  by  creditors  of 
an  insolvent  partnership  to  avoid,  as  an  unlaw- 
ful preference,  a  sale  by  an  individual  partner 
of  his  individual  property,  may  be  prosecuted 
to  final  judgment  by  the  trustee  in  bankrupt- 
cy, though  the  cause  of  action  arose  from  the 
state  law,  and  the  application  of  that  law  is 
essential  to  secure  the  relief  sought,  provided 
only  that  such  trustee  is  properly  authorized, 
conformably  to  the  Bankr.  Act  July  1,  1898.  c. 
541,  §  67,  Bubd.  "f,"  30  Stat.  565  (U.  S.  Comp. 
St.  1901,  p.  3450),  empowering  a  court  of 
bankruptcy  to  direct  the  trustee  to  preserve 
liens  for  the  benefit  of  the  bankrupt  estate. 
Judgment  (1906)  New  Orleans  Acid  &  Fertil- 
iser Co.  v.  O.  Guillory  &  Co.,  42  So.  329,  117  * 


La.  821,  affirmed.- Miller  v.  New  Orleans  Acid 
&  Fertilizer  Co.,  29  S.  Ct.  176,  211  U.  S.  496, 
Od  li.  E3d.  300. 

Establishing  the  existence  of  other  individ- 
ual creditors  is  not  essential  to  the  prosecution 
by  the  trustee  of  a  bankrupt  partnership  of  a 
peudmg  suit  to  avoid  a  sale  by  an  individ- 
ual partner  of  his  individual  property,  where, 
under  such  law,  partnership  and  individual 
creditors  have  a  coequal  right  to  payment  out 
of  his  individual  estate,  although,  if  the  prefer- 
red creditor  proves  to  be  the  only  individual 
creditor,  he  will  be  entitled,  by  way  of  distribu- 
Uon  ynder  Bankr.  Act  July  1,  1^8,  c.  541,  | 

1901,  p.  8424),  to  have  the  fuU  amount  paid 
in  by  him  returned.— Id. 

(O)  PREFERENCES  AND  TRANSFERS  BY 

BANKRUPT,  AND  ATTACHMENTS 

AND  OTHER  MENS. 

^AlSS'.  Preferences  Toidable* 

See  «  Cent  Dig.  Bankr.  H  247-28L 

^»159.  —  la  seneraL 

See  «  Cent  pig.  Bankr.  SI  M7.  248.  262,  StS-Sfl. 

A  voluntary  conveyance,  made  to  a  daughter 
on  her  mamagre  as  an  advancement,  by  her 
rather,  who  was  then  in  prosperous  circumstanc- 
es, but  who  afterwards  became  a  bankrupt  by 
reason  of  the  failure  of  a  firm  of  which  he  waa 
a  member,  where  no  fraud  in  fact,  or  intent  to 
commit  a  fraud,  or  to  hinder  or  delay  creditors, 
IS  alleged  m  the  biU,  cannot  be  set  aside  at  a 

S?*M^iJIl«  *S?f J®®  "?  bankruptcy,  under  Rev. 
St.  i§  5046,  5047,  as  being  a  deed  of  "property 
conveyed  by  the  bankrupt  in  fraud  of  his  cred- 
itors^  even  though  such  conveyance  would  be 
void  as  to  creditors  named  in  the  bill,  because 
It  was  a  voluntary  conveyance,  under  the  stat- 
ute of  the  state,  where  it  was  executed.— War- 
aoV-EML  ufe."^  U.  S.  132.  7  S.  Ct  1063. 

The  facts  that  a  father  who  made  a  volun- 
tary conveyance  to  his  children  was  insolvent 
at  the  time,  and  that  the  land  so  conveyed  con- 
stituted more,  in  value,  of  his  estate  than  he 
could  rightfully  withdraw  from  the  reach  of 
creditors,  do  not  give  his  assignee  in  bank- 
ruptcy, where  there  was  no  fraud  in  the  trans- 
action, any  standing  in  a  court  of  equity  to  im- 
E®*VfL^  conveyance.— Adams  v.  Riley,  122  U. 
S.  382,  7  S.  Ct  1208,  30  L.  Ed.  ISfflV 

As  between  the  assignee  and  the  children 
of  the  bankrupt,  where  at  the  time  of  a  gift 
of  his  property  to  them  the  father  was  in  such 
a  condition  as  to  property  that  he  could  with- 
out injustice  to  his  creditors  make  the  gift,  the 
fact  that  he  continued  in  possession  of  the  land 
conveyed  down  to  the  filing  of  his  petition,  and 
that  he  included  it  in  his  schedule,  is  imma- 
terial, where  the  whole  transaction  was  in  good 
faith,  and  the  deed  was  delivered,  and  his  pos- 
session was  under  and  for  the  children.— Id. 

No  preferential  '  transfer,  forbidden  by 
Bankr.  Act  July  1,  1898,  c.  541,  S  60a,  30  Stat. 
562  (U.  S.  Comp.  St.  1901,  p.  3445),  as  amend- 
ed by  Act  Feb.  5,  1903,  c.  487.  §  13,  32  Stat. 
799  (U.  S.  Comp.  St.  Supp.  1907,  p.  1031),  re- 
sults from  the  action  of  a  stockbroker  who  has 
pledged  certain  stocks  with  the  consent  of  the 
customer  for  whom  he  was  carrying  theni  on 
margin  in  redeeming  .the  stocks  and  turning 
them  over  to  such  customer  on  demand  when 
insolvent,  even  if  the  theory  be  adopted  that 
the  broker  is  the  owner,  carrying  the  ahares 
upon  a  conditional  contract  of  sale.  Judgment 
(1906)  147  F.  659,  77  C.  C.  A.  643,  affirmed.— 
Richardson  v.  Shaw,  28  S.  Gt  512,  209  U.  & 
365,  52  L.  Ed.  835,  14  Ann.  Gas.  981. 

The  return  of  excessive  margins  by  an  in- 
solvent stockbroker  to  a  customer  does  not  con- 
stitute a  preference,  forbidden  by  Bankr.  Act 
July  1,  1898^  c  541.  I  60a,  30  Stat  562  (U.  & 
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Comp.  St.  1901,  p.  3445),  as  amended  by  Act 
Feb.  5.  1903,  c  487.  §  13,  32  Stat.  799  (U.  S. 
Ctomp.  $t.  Supp.  1907,  p.  1031),  where  the  cus- 
tomer had  demanded  settlement,  and,  on  the  fol- 
lowing day,  the  sum  paid  over  was  taken  into 
account  in  the  settlement  before  turning  over 
to  the  customer  stock. belonging  to  him,  accord- 
ing to  the  understanding  of  the  parties. — Id. 

A  bank  which  had  issued  margin  certificates 
to  a  depositor  to  secure  performance  of  dealings 
on  the  Board  of  Trade  did  not  receive  a  pref- 
erence within  Bankr.  Act  July  1,  1808,  §{  60a, 
dOb,  where  the  dei>ositor  afterwards  transferred 
his  open  trades  to  a  corporation  which  carried 
them  out,  substituting  its  own  securities  for  his 
and  turning  over  the  margin  certificates  thus 
secured  to  the  bank  within  four  months  of  pro- 
ceedings in  bankruptcy  against  the  original  de- 
positor, whereupon  the  bank  applied  the  de- 
positors balance  to  his  debt  to  the  bank.— Con- 
tinental &  Commercial  Trust  &  Savings  Bank 
V.  Chicago  Title  &  Trust  Co.,  33  S.  Ct.  829, 
229  U.  S.  435,  57  L.  Ed.  1268,  reversing  de- 
cree 190  F.  704,  118  C.  C.  A.  142. 

A  claim  against  a  bankrupt  for  use  by  way 
of  set-off  J^eld  not  acquired  contrary  to  Bankr. 
Act  July  1,  1898,  §  68b,  where  a  bank,  having 
issued  margin  certificates  evidencing  deposits  to 
secure  trades  on  the  Board  of  Trade  and  having 
come  into  possession  of  such  certificates,  where 
the  depositor  had  transferred  his  open  trades 
to  a  corporation,  which  substituted  its  own  se- 
curities for  the  margin  certificates,  applied  the 
deposits  to  the  debt  to  the  bank  within  four 
months  of  bankruptcy  proceedings  against  him. 
-Id. 

Bankr.  Act,  §  60b^as  amended  by  Act  June 
25.  1910.  S  11,  declarmg  that  transfer  by  bank- 
rupt of  any  of  his  property  within  four  months 
before  petition  in  bankruptcy  shall  be  void,  ap- 
plies to  an  act  by  which  bankrupt  surrenders 
bis  property  for  the  benefit  of  a  particular 
creditor.— Bailey  v.  Baker  Ice  Mach.  Co.,  36 
S.  Ct  50,  239  U.  S.  268,  60  L.  Ed.  275,,  af- 
firming decree  Baker  Ice  Mach.  Co.  v.  Bailey, 
209  F.  603.  126  C.  C.  A.  425. 

^=>161.  — ^  Time  o£  giving;  preference. 
See  6  Cent.  Dig.  Bankr.  H  261-263. 

'Taking  possession  of  the  mortgaged  prop- 
erty under  an  unrecorded  chattel  mortgage  does 
not  amount  to  a  preference  voidable  by  the 
mortgagor's  trustee  in  bankruptcy,  aluough 
SDch  action  was  taken  within  four  months 
of  the  bankruptcy  proceedings,  if  a  possession 
so  acquired  is  good  as  against  the  trustee  un- 
der tlie  state  laws.  Judgment  T&tman  v. 
Humphrey,  68  N.  E.  844,  184  Mass.  361,  63  L. 
R.  A.  738,  100  Am.  St.  Rep.  562,  reversed.— 
Humphrey  v.  Tatman,  25  S.  Ct.  567,  198  U.  S. 
91,  49  L.  Ed.  956. 


— -  Transfers  of  property. 

See  6  Cent.  Dig.  Bankr.  S9  247,  248. 

Insolvents,  by  depositing  money  in  a  bank 
upon  an  open  account,  subject  to  check,  do  not 
thereby  make  a  transfer  of  property  amounting 
to  a  preference,  which,  under  Bankr.  Act  July 
1, 1898,  c.  541,  fi  60a,  30  Stat.  562  [U.  S.  Comp. 
St.  1901,  p.  3445],  will  deprive  the  bank  of  its 
right  under  section  68a,  30  Stat.  565  [U.  S. 
Comp.  St.  1901,  p.  3450],  to  set  off  the  amount 
of  such  deposit  remaining  to  the  depositors' 
credit  on  the  date  of  their  adjudication  in  bank- 
ruptcy and  to  prove  its  claim  against  the  bank- 
rupt estate  for  the  balance.—New  York  County 
Nat  Bank  v.  Massey,  24  S.  Ct.  199,  192  U.  S. 
138,  48  I^  Ed.  380,  reversing  judgment  In  re 
Stege,  116  F.  342,  54  C.  C.  A.  116. 

A  sum  retained  by  a  corporate  creditor  with 
knowledge  of  the  debtor's  insolvency,  and  with- 
in four  months  of  the  filing  of  the  petition  in 


bankruptcy,  which  sum  was  due  and  owing  the 
bankrupt  under  an  agreement  by  which  the  cor- 
poration, in  paying  its  employes,  was  to  deduct 
from  their  wages  the  amounts  due  from  such  em- 
ployes to  the  bankrupt  for  supplies  furnished 
them  by  him,  and  was  to  remit  to  him  the 
amount  so  deducted,  irrespective  of  any  indebt- 
edness otherwise  due  by  him  to  the  corpora- 
tion, is  not  a  voidable  preference  under  Bankr. 
Act  July  1,  1898,  c.  541,  »  57g,  60b,  30  Stat. 
553  [U.  S.  Comp.  St.  1901,  pp.  3443,  3445], 
which  must  be  surrendered  before  the  corpora- 
tion can  prove  its  claim  against  the  bankrupt's 
debtor's  estate.  Decree  129  F.  728,  64  C.  C.  A. 
256,  reversed.— Western  Tie  &  Timber  Co.  v. 
Brown,  25  S.  Ct,  339,  196  U.  S.  502,  49  L.  Ed. 
571. 

The  avoidance,  as  an  unlawful  preference, 
of  a  conveyance  by  an  insolvent  debtor  to  a 
creditor  in  satisfaction  of  the  debts  due  the 
latter,  or  those  for  which  he  is  liable,  cannot 
be  defeated  on  the  theory  that  such  conveyance 
was  in  performance  of  an  agreement  between 
the  parties,  antedating  the  bankruptcy  proceed- 
ings by  more  than  four  months,  where  the  con- 
tract in  fact  was  merely  an  agreement  on  the 
part  of  the  bankrupt  and  his  co-owner  to  sell, 
and,  on  the  part  of  the  creditor  and  another, 
to  buy,  at  a  named  price,  and  such  contract  and 
a  deed  drawn  in  pursuance  of  its  terms  were 
never  delivered,  but  were  deposited  in  escrow. 
Decree  (1906)  149  F.  194,  79  C.  C.  A.  153,  re- 
versed.—Page  V.  Rogers,  29  S.  Ct  159,  211  U. 
S.  575.  53  L.  Ed.  332. 

To  constitute  a  preference  voidable  under 
Bankruptcy  Act  July  1,  1898,  |  60,  as  amend- 
ed by  Act  Feb.  5,  1903,  §  13,  it  is  sufficient  if 
transfer  is  made  to  another  for  creditor's 
benefit— (1912)  National  Bank  of  Newport  v. 
National  Herkimer  Ck>unty  Bank  of  Little  Falls, 
32  S.  Ct  633,  225  U.  S.  178,  56  L.  Ed.  1042, 
afilrming  decree  (1909)  Mason  v.  National  Herk- 
imer County  Bank  of  Little  Falls,  172  F.  529, 
97  C.  C.  A.  155,  which  reverses  (D.  C.  1908) 
163  F.  920. 

A  creditor  of  a  bankrupt  qannot  be  charged 
with  receiving  a  voidable  preference  within 
Bankruptcy  Act  July  1,  189$  §  60,  as  amend- 
ed by  Act  Feb.  5,  1903,  §  13,  unless  he  takes 
by  disposition  by  the  bankrupt  of  his  property 
for  the  creditors  benefit— Id. 

A  defaulting  trustee,  who  four  months  be- 
fore bankruptcy  transferred  his  individual  prop- 
erty to  one  of  such  trusts  and  to  himself  as  a 
trustee  thereof,  to  make  good  a  shortage,  giving 
that  trust  a  larger  share  of  its  debt  than  other 
trusts,  created  a  preference  within  Bankr.  Act, 
f  60a,  as  amended  by  Act  Cong.  Feb.  5,  1903,  § 
13.— Clarke  v.  Rogers,  33  S.  Ct.  587,  228  U.  S. 
534,  57  L.  Ed.  953,  affirming  decree  183  F.  518, 
106  C.  C.  A.  64. 

Contract  of  conditional  sale  not  recorded 
until  purchasers  had  become  insolvent  held  not 
a  perferential  transfer  by  them  within  Bankr. 
Act,  §  60b,  as  amended  by  Act  June  25,  1910,  § 
11.— Bailey  v.  Baker  Ice  Mach.  Co.,  36  S.  Ct 
50,  239  U.  S.  268,  60  L.  Ed.  275,  affirming  de- 
cree Baker  Ice  Mach.  Co.  v.  Bailey,  209  F.  603, 
126  C.  C.  A.  425. 


— »-  Paymeiits  by  debtor. 

See  6  Cent  Dig.  Bankr.  S  267. 

Payment  of  a  debt  in  money  is  a  transfer 
of  property,  within  the  purview  of  Bankr.  Act 
1898,  §  60a,  providing  that  a  debtor  shall  be 
deemed  to  have  given  a  preference  if.  being  in- 
solvent, he  has  made  a  transfer  of  any  of  his 
property,  and  the  effect  of  the  enforcement  of 
such  transfer  will  be  to  enable  one  of  his  cred- 
itors to  obtain  a  greater  percentage  of  his  debt 
than  other  creditors  of  the  same  class.— (Sup., 
111.)  Pirie  v.  Chicago  Title  &  Trust  O.,  21  S. 
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Ct.  906,  182  U.  S.  438.  45  L.  Ed.  1171,  affirm- 
ing judgment  102  F.  1005,  41  C.  C.  A.  681. 

A  trust  deed  never  delivered  as  a  subsist- 
ing obligation  cannot  excuse  a  payment  by 
the  grantor  on  the  indebtedness  covered  there- 
by, which  payment  otherwise  would  be  in- 
valid as  an  unlawful  preference.  Decree  (1906) 
149  F.  194,  79  C.  C.  A.  153,  reversed.— Page  v. 
Rogers,  29  S.  Ct.  159,  211  U.  S.  575,  53  L. 
Ed.  332. 

A  balance  left  on  deposit  subject  to  check 
for  specific  purposes  may  be  applied  to  the  pay- 
ment of  the  depositor's  indebtedness  to  the  bank 
without  violating  Bankr.  Act  July  1,  1898,  §§ 
60a,  eOb.— Continental  &  Commercial  Trust  & 
Savings  Bank  v.  Chicago  Title  &  Trust  Co.,  33 
S.  Ct.  829,  229  U.  S.  435,  57  L.  Ed.  1268,  re- 
versing decree  199  F.  704,  118  C.  C.  A.  142. 

Contract  between  railroad  company,  a  con- 
struction company,  and  the  latter's  sureties, 
held  to  create  an  equitable  lien  in  favor  of  all 
liens  which  the  parties  should  deem  to  have 
color  of  right,  and  the  fund  set  apart  therefor 
more  than  four  months  before  bankruptcy  of 
construction  company  was  not  a  preference  as 
to  a  specific  beneficiary  to  whom  payment  was 
made  within  the  four  months.— Johnson  v.  Root 
Mfg.  Co.,  36  S.  Ct.  520,  241  U.  S.  160,  60  L. 
Ed.  934,  affirming  decree  Root  Mfg.  Co.  v. 
Johnson,  219  F.  397,  135  G.  C.  A.  139. 

^=^165.  —  Effect  of  transaotioa  to  giTe 
preferenoe. 

See  6  Cent  Dig.  Bankr.  9|  269,  260,  266. 

A  bank  which,  in  payment  of  a  clearing 
house  check  drawn  in  its  favor  on  another 
member,  and  held  as  a  result  of  the  day's  clear- 
ings, receives  the  proceeds  of  checks  presented 
by  such  other  member  for  clearing  on  the  next 
morning,  shortly  before  suspending  payment, 
must  account  therefor  to  the  bankrupt  estate  of 
such  defaulting  member,  where  the  clearing 
house,  in  the  revision  of  the  clearings  made  nec- 
essary by  such  suspension,  eliminated  and  re- 
turned the  che<Jcs  which  had  been  debited 
agamst  the  defaulting  member,  and  which  were 
subsequently  dishonored;  and  this  is  no  less 
true  because  the  clearing  house,  under  its  rules, 
might  have  called  on  its  other  members  to  pay 
pro  rata  the  amount  of  the  checks  drawn,  upon 
the  defaulting  member,  and  might  have  treated 
the  credits  in  favor  of  the  defaulting  member  as 
belonging  proportionally  to  the  contributing 
members,  since,  even  under  these  rules,  a  check 
which  was  a  result  of  the  clearings  of  the  pre- 
vious day  would  not  be  entitled  to  participation. 
—Rector  v.  City  Deposit  Bank  Co..  26  S  Ct 
289,  200  U.  S.  405.  50  L.  Ed.  527   ' 

A  bank  which  receives  fiom  a  clearing 
house  association  the  proceeds  of  checks  pre- 
sented for  clearing  by  a  member  shortly  before 
suspending  payment  cannot  escape  liability  to 
account  to  the  estate  in  bankruptcy  of  the  de- 
faulting member,  where  the  clearing  house,  in 
revising  the  day's  clearings  because  of  such 
suspension,  eliminated  and  returned  the  checks 
which  had  been  debited  against  the  defaulting 
member,  on  the  theory  that,  under  the  doctrine 
of  rescission  and  following  of  trust  funds,  the 
bank  had  the  right  to  appropriate  any  property 
of  the  defaulting  member  and  apply  it  to  the 
reduction  of  an  advance  of  currency  made  on 
that  day,  especially  where  such  currency  was 
paid  out  by  such  defaulting  member  over  its 
counters  to  its  customers.— Rector  v.  Commer- 
^K  ^SJs  1?S''»  26  S.  Ct.  294,  200  U.  S.  420, 

A  bank  which  credits  to  the  deposit  account 
of  certain  stock  brokers  the  amount  of  a  clear- 
ance loan  to  be  used  to  clear  securities  and  to 
be  repaid  later  in  the  day,  and  which  does  not 
require  a  separate  account  to  be  kept  of  money 
received  from  deliveries  of  the  stock  so  re- 
leased, obtains  a  preference  voidable  on  the  sub- 


sequent bankruptcy  of  the  brokers,  where  after 
their  suspension  it  receives  securities  to  make 
good  the  brokers*  obligation  to  the  bank.— Na- 
tional City  Bank  of  New  York  v.  Hotclikiss,  34 
S.  Ct.  20,  231  U.  S.  50,  58  L.  Ed.  115,  affirm- 
ing decree  Ernst  v.  Mechanics*  &  Metals  Nat. 
Bank  of  City  of  New  York,  201  F.  664,  120  C. 
C.  A.  92. 


— -  Knowledge    and    intent    of 
parties. 

See  6  Cent.  Dig.  Bankr.  S5  250-253,  266-258. 

Creditor  suspecting  his  debtor  to  be  in  fail- 
ing circumstances,  but  having  no  sufficient  evi- 
dence of  it,  may  accept  payment  or  security 
without  violating  the  statute.— Stucky  v.  Mason- 
ic Sav.  Bank,  108  U.  S.  74,  2  S.  Ct.  219,  27 
L.  Ed.  640. 

The  enforcement  in  Vermont  of  the  inchoate 
lien  of  a  valid  recorded  chattel  mortgage  cover- 
ing after-acquired  property,  by  taking  possession 
of  such  property  with  the  mortgagor's  consent 
after  condition  broken,  as  authorized  by  the 
mortgage,  without  fraud,  but  with  knowledge  of 
the  mortgagor's  insolvency  and  contemplated 
bankruptcy,  and  with  the  intent  to  make  the 
lien  available  for  the  payment  of  the  mortgage 
debt  before  other  complications  by  way  of  at- 
tachment or  bankruptcy  should  arise,  does  not 
amount  to  a  preference  voidable  by  the  trustee 
in  bankruptcy,  although  such  action  was  taken 
within  four  months  of  the  filing  of  the  petition 
in  bankruptcy,  where  the  mortgage  was  execut- 
ed long  before  that  time.  Judgment  56  A.  11, 
75  Vt.  361,  affirmed.— Thompson  v.  Fairbanks, 
25  S.  Ct.  306,  196  U.  S.  516,  49  L.  Ed.  577. 

Knowledge  that  monapr  loaned  to  an  insol- 
vent firm  on  security  of  nook  accounts  was  to 
be  used  to  pay  an  existing  debt  does  not  charge 
the  transferee  with  knowledge  of  any  intent  of 
the  borrower  to  defraud  so  as  to  entitle  the' 
trustee  in  bankruptcy  to  set  the  transfer  aside 
as  fraudulent.— Van  Iderstine  v.  National  Dis- 
count Co.,  33  S.  Ct  343,  227  U.  S,  575,  57  L. 
Ed.  652,  affirming  decree  174  F.  518,  98  C.  C. 
A.  300. 

Payment  of  a  depositor's  notes  given  to  a 
bank  by  checks  drawn  on  his  deposit  account 
within  four  months  before  bankruptcy  of  the 
deposito-  is  not  a  preference  iorbidden  'by 
Bankr.  Act  July  1,  1898.— Studley  v.  Boylston 
Nat.  B^nk  of  Boston,  33  S.  Ct.  806,  229  U.  S. 
523,  57  L.  Ed.  1313.  affirming  decree  200  F. 
249,  118  C.  C.  A.  435. 

Enforcement  by  a  bank  of  its  right  of  set-off 
by  applying  deposits  in  due  course  of  business 
to  the  payment  of  depositor's  notes  in  the  bank's 
favor  on  maturity  within  four  months  of  bank- 
ruptcy of  the  depositor  does  not  constitute  a 
preference  forbidden  by  Bankr.  Act  July  1. 
1898,  §  68a.-Id.  -"^    *. 

Foreign  bankers,  having  paid  in  good  faith 
drafts  with  forged  bills  of  lading  covering  al- 
leged through  shipments  to  a  foreign  port,  held 
not  chargeable  with  knowledge  that  preference 
?i*?.^*°^®S?,®^»  within  Bankr.  Act  July  1,  1898. 
§§  60a,  60b,  as  amended  by  Act  Feb.  5,  1903, 
where  bankrupt  consignors  substituted  genuine 
bills  of  lading  covering  cotton  subsequently  ship- 
ped.—Pyle  V.  Texas  Transport  &  Terminal  Co.. 
35  S.  Ct.  667,  238  U.  S.  90,  59  L.  Ed.  1215, 
affirming  decree  203  F.  1023,  121  C.  C.  A.  664. 

^^169.  Set-off  of  amount  of  ne^r  credit 
by  creditor  preferred. 

Bee  6  Cent  Dig.  Bankr.  S  269. 

To  secure  the  set-off  in  favor  of  a  creditor 
who,  after  receiving  a  preference,  in  good  faith 
extends  further  credit,  without  security,  of 
property  which  becomes  part  of  the  debtor's 
estate,  which  is  allowed  by  Bankr.  Act  July  1. 
1898,  c.  541,  I  60c,  30  Stat.  544,  564  [U.  S. 
Comp.  St.  1901,  p.  34451,  to  the  extent  of  "the 
amount  of  such  new  credit  remaining  unpaid  at 
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the  time  of  the  adjudication  in  bankruptcy,"  it 
is  not  necessary  that  such  property  should  re- 
main a  part  of  the  debtor's  estate  until  his  ad- 
judication in  bankruptcy,  or  that  it  should  be 
used  in  payment  of  preferred  debts. — Kaufman 
V.  Tredway,  25  S.  Ct.  33,  195  U.  S.  271,  49 
U  Ed.  190. 

Deposits  of  an  insolvent  customer  after  the 
bank  cashier  has  forbidden  payment  of  checks 
against  the  deposit,  and  but  a  few  hours  before 
an  involuntary  petition  in  bankruptcy  against 
the  customer,  constitute  a  voidable  preference, 
and  cannot  be  allowed  by  way  of  set-oflf  against 
the  customer's  debt  to  tne  bank.— Mechanics'  & 
Metals  Nat.  Bank  of  City  of  New  York  v.  Ernst, 
34  S.  Ct  22,  231  U.  S.  60.  58  L.  Ed.  121,  affirm- 
in?  decree  Ernst  v.  Mechanics'  &  Metals  Nat. 
Bank  of  City  of  New  York,  201  F.  664,  120  C. 
C.  A.  92. 

^=>171.   Transfers  in  general* 

See  6  Cent  Dig.  Bankr.  5  220. 

^=»172.  —  Validity  as  against  trustee. 

See  6  Cent.  -Dig.  Bankr.  9  220. 

A  creditor  of  a  bankrupt  partnership  may 
apply  the  proceeds  of  the  sale  of  collateral  in 
his  hands,  the  property  of  one  of  the  partners, 
to  the  extinction  of  the  individual  indebtedness 
of  such  partner.  Judgment  In  re  Mertens 
(1906)  144  F.  818,  75  C.  C.  A.  548,  affirmed.— 
liiscock  V.  Varick  Bank  of  New  "York,  27  S. 
Ct  681,  206  U.  S.  28,  51  L.  Ed.  945. 

A  sale  of  collateral  security  at  public  auc- 
tion, without  notice,  and  the  purchase  thereof 
by  the  pledgee,  are  not  void  as  against  the  trus- 
tee in  bankruptcy  of  the  pledgor,  in  the  ab- 
sence of  fraud,  where  the  contract  of  pledge 
permits  such  action,  and  is  valid  under  the  law 
of  the  state  where  such  contract  was  made  and 
executed  and  was  to  be  performed. — Id. 

Assignments  as  collateral  security  for  a 
loan  of  unallowed  claims  against  the  United 
States  on  account  of  contracts  for  furnishing 
materials  to  the  various  departments  of  the 
government,  being  in  direct  opposition  to  Rev. 
St  U.  S.  §  3477  (U.  S.  Comp.  St.  1901,  p. 
2320),  making  absolutely  null  and  void  volun- 
tary transfers  of  claims  against  the  United 
States  before  their  allowance,  can  confer  no 
interest  in  the  assignees,  as  against  the  trustee 
in  bankruptcy  of  the  assignors.— (1910)  National 
Bank  of  Commerce  of  Seattle  v.  Downie,  31  S. 
Ct  89.  218  U.  S.  345,  54  L.  Ed.  1065,  20  Ann. 
Cas.  1110,  affirming  judgment  (1908)  161  F. 
839,  88  C.  C.  A.  657. 

^=»174.   Fravdnlent  transfers. 

See  6  Cent  Dig.  Bankr.  if  221,  247-249.  262,  S54-274. 
283.  294. 

^:»17S.   ^—  Katnre  and  form  of  trans- 
action. 

See  «  Cent  Dig.  Bankr.  SS  221.  264-274,  283,  284. 

A  general  d^ed  of  assignment  is  so  far 
avoided  by  an  adjudication  in  bankruptcy 
against  the  assignor  on  a  petition  filed  within 
four  months  after  the  making  of  the  assignment 
as  to  defeat  the  right  of  any  claim  against 
the  bankrupt's  estate  to  the  preference  given 
by  such  deed. — ^Randolph  &  Randolph  v. 
Scruggs,  23  S.  Ct  710,  190  U.  S.  533,  47  L. 
Ed.  1165. 

An  assignee  in  a  general  deed  of  assignment 
which  has  been  avoided  by  an  adjudication  in 
bankruptcy  against  his  assignor  on  a  petition 
filed  within  four  months  after  the  making  of 
the  assignment  has  a  lien  on  the  bankrupt's 
estate  for  the  sums  paid  by  him  for  such 
services  rendered  to  him  prior  to  such  adjudica- 
tion as  were  beneficial  to  the  estate.— Id. 

Soccessive  assignments  of  accounts  by  way 
of  security  under  contract  for  advances  to  en- 
able the  assignor  to  get  the  goods  without  knowl- 


edge of  the  assignor's  insolvency  and  without 
fraudulent  intent,  were  good  as  against  the 
bankrupt  assignor's  general  creditors.^^reey  v. 
DockendorflF,  34  S.  Ct  166,  231  U.  S.  513,  58  L. 
Ed.  339,  affirming  decree  In  re  Schwab-Kepner 
Co.,  203  F.  475,  121  C.  C.  A.  597. 


—  Intent  of  debtor. 

See  6  Cent.  Dig.  Bankr.  S9  252,  253. 

.  The  necessary  effect  upon  other  creditors  of 
a  mortgEL^e  by  an  insolvent  within  four  months 
of  the  filing  of  a  petition  in  bankruptcy  to  se- 
cure a  pre-existing  debt  does  not  dispense  with 
the  necessity  of  showing  an  actual  intent  on  his 
part  to  hinder,  delay,  or  defraud  creditors, 
which  is  essential  under  Bankr.  Act  July  1, 
1898,  c.  541,  f  67e,  30  Stat  564  (U.  S.  Comp. 
St.  1901,  p.  3449),  in  order  to  avoid  such  mort- 
gage, where  the  mortgagee  was  ignorant  of  the 
insolvency  of  the  mortgagor,  and  had  no  reason 
to  believe  that  a  preference  was  intended. 
Judgment  (1907)  Coder  v.  Arts,  152  F.  943,  82 
C.  C.  A.  91,  15  L.  R.  A.  (N.  SJ  372;  In  re 
Arts,  Id.;  In  re  Coder,  Id.,  amrmed.— Coder 
V.  Arts,  29  S.  Ct.  436,  213  U.  S.  223,  53  L. 
Ed.  772,  16  Ann.  Cas.  1008. 

^=»184.  Transfers  Toid  nnder  state  laws. 

See  6  Cent  Dig.  Bankr.  S9  275-277. 

A  trustee  in  bankruptcy  does  not  occupy 
the  position  of  a  subsequent  purchaser,  pledgee, 
or  mortgagee  in  good  faith,  within  the  meaning 
of  Laws  N.  Y.  1897,  c.  418,  §  112,  avoiding 
conditional  sales  as  against  such  persons,  where 
the  sale  is  accompanied  by  a  change  in  posses- 
sion, unless  a  copy  of  the  contract  is  filed,  al- 
though such  trustee  is  vested,  under  Bankr.  Act 
July  1,  1898,  c.  541,  §  70a,  30  Stat  565  [U. 
S.  Comp.  St  1901,  p.  3451],  with  the  title  of 
the  bankrupt  to  all  property  which  he  could  by 
any  means  have  transferred,  or  which  might 
have  been  levied  upon  and  sold  under  judicial 
process  against  him.  Judgment  In  re  Kellogg, 
118  F.  1017.  56  C.  C.  A.  383,  affirmed.— Hewit 
V.  Berlin  Mach.  Works.  24  S.  Ct  690,  194  U. 
S.  2^6,  48  L.  Ed.  986. 

An  adjudication '  in  bankruptcy  is  not  the 
equivalent  of  a  judgment  or  attachment,  so  as 
to  operate  as  a  lien  in  favor  of  the  trustee  as 
against  the  conditional  vendor  of  property  sold 
to  the  bankrupt,  because  of  noncompliance  with 
the  requirement  as  to  filing  made  byi  Rev.  St. 
Ohio,  f  4155,  which,  if  given  the  construction 
placed  ^y  the  highest  state  court  upon  a  similar 
provision  respecting  chattel  mortgages,  renders 
an  unfiled  contract  of  conditional  sale  void  only 
as  to  those  creditors  who  have  fastened  ui)on 
the  property  by  some  specific  lien.  Decree  Dolle 
V.  Cassell,  135  F.  52,  67  C.  C.  A.  626,  reversed. 
—York  Mfg.  Co.  v.  CasseU,  26  S.  Ct  481,  201  U. 
S.  344,  50  L.  Ed.  782. 

A  chattel  mortgage  which,  under  the  Wis- 
consin laws  and  decisions,  is  void  as  to  the 
creditors  of  the  mortgagor  for  want  of  change 
of  i)ossession,  is  invalid  as  to  the  trustee  in 
bankruptcy  of  such  mortgagor,  since,  under 
Bankr.  Act  July  1,  1898,  c.  541,  J  70a,  30  Stat 
565  (U.  S.  Comp.  St  1901,  p.  3451),  the  trustee 
in  bankruptcy  takes  title  to  the  property  of 
the  bankrupt  which  could  have  been  levied  upon 
and  sold  under  judicial  process  against  the  bank- 
rupt at  the  time  of  the  adjudication  in  bank- 
ruptcy. Judgment  (1908)  162  F.  675.  89  C.  C. 
A.  467,  affirmed.— Knapp  v.  Milwaukee  Trust 
Co.,  30  S.  Ct  412,  216  U.  S.  545,  54  L.  Ed. 
610. 

The  effect  to  be  given  in  bankruptcy  to 
an  unrecorded  chattel  mortgage  as  against,  sub- 
sequent creditors,  without  notice,  must  be  de- 
termined by  the  recording  law  of  the  state,  in 
view  of  Bankruptcy  Act  July  1,  1898,  S  67a.— 
(1912)  Holt  V.  Crucible  Steel  Co.  of  America, 
32  S.  Ct.  414,  224  U.  S.  262,  56  L.  Ed.  756, 
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affirming  decree   (1909>  Cmcible  Steel   Co.  of 
America  v.  Holt,  174  F.  127,  98  C.  C.  A.  101. 


n 


Recording  of  conveyance  held  not  ''required 
by  law  within  Bankr.  Act,  §  60a,  aa  amended 
by  Act  Feb.  5,  1903,  and  section  60b  as  amended 
by  Act  June  25,  1910,  as  to  avoidance  of  pref- 
erential transfers  recorded  within  four  months, 
where  under  Gen.  Code  Ohio,  (  8543,  failure  to 
record  does  not  render  it  invalid  as  to  creditors. 
—Carey  v.  Donohue,  36  S.  Ct.  386,  240  U.  S. 
430,  60  L.  Ed.  726.  reversing  decree  213  F. 
1021,  129  C.  C.  A.  664. 

^s»185.  Bights  o£  trustee  as  to  transfers. 

Se%  6  Cent.  Dig.  Bankr.  89  234,  236,  273. 

The  possibility  that  the  trustee  in  bank- 
ruptcy may  recover  against  directors  and  offi- 
cers of  the  bankrupt  corporation  for  dereliction 
of  duty,  and  against  stockholders  for  unpaid 
subscriptions  and  additional  liability,  does  not 
prevent  the  trustee  from  successfully  resisting 
an  attempt  to  establish  a  lien  upon  all  the  bank- 
rupt's property  in  his  hands  under  a  chattel 
mortgage  void  as  to  creditors  at  the  time  of  the 
adjudication  in  bankruptcy,  even  conceding 
that  ordinarily  the  trustee  seeking  to  set  aside 
a  fraudulent  conveyance  must  aver  and  prove 
that  the  estate  has  not  sufficient  assets  in  his 
hands  to  satisfy  the  claims  filed  against  the 
bankrupt.  Judgment  (1908)  162  F.  675,  89  C. 
C.  A.  467,  affirmed.— Knapp  v.  Milwaukee  Trust 
Co..  30  S.  Ot.  412,  216  U.  S.  645,  54  L.  Ed. 
610. 

^s»187.  Ideas  Im  goaeraL 
See  6  Cent  Dig.  Bankr.  If  270,  S86-2M. 


— -  Validity  as  against  tmstee. 

See  6  Cent.  Dig.  Bankr.  IS  270.  286-280,  291-295. 

Holders  of  so-called  warehouse  receipts 
under  a  pledge  which  was  invalid  for  want  of 
a  change  of  possession  have  no  equitable  lien 
which  takes  precedence  of  the  title  of  the 
trustee  in  bankruptcy  of  the  pledgor,  by  virtue 
of  the  special  provisions  of  Bankr.  Act  July 
1,  1898,  c.  541,  I  70a,  80  Stat.  544  [U.  S. 
Comp.  St.  1901,  p.  3418),  vesting  in  the  trustee 
the  title  of  the  bankrupt  to  all  property  trans- 
ferred by  him  in  fraud  of  his  creditors,  and 
to  all  property  which,  prior  to  the  filing  of 
the  petition,  might  have  been  levied  upon  and 
sold  by  judicial  process  against  him,  and  of 
section  70e,  giving  the  trustee  power  to  avoid 
transfers  by  the  bankrupt  which  a  creditor  of 
the  latter  might  avoid,  and  to  recover  the 
property  so  transferred  or  its  value.  Decree 
ri906)  143  F.  32,  74  C.  C.  A.  186,  affirmed.— 
Security  Warehousing  Co.  v.  Hand,  27  S.  Ct 
720,  206  U.  S.  415,  51  L.  Ed.  1117,  11  Ann. 
Cas.  789. 

Advances  made  by  a  railway  company  to 
enable  a  coal  company  under  contract  to  supply 
the  railway  company  with  coal  to  meet  its  pay 
rolls  amount  to  a  pledge,  enforceable  as  a  pref- 
erential claim  against  the  assets  of  the  bankrupt 
estate  of  the  coal  company  in  the  hands  of  its 
trustees,  who  assumed  and  continued  perform- 
ance of  the  contract,  of  such  a  quantity  of  coal 
when  mined  as  the  monevs  so  advanced  would 

Say  for  according  to  the  original  contract, 
udgment  (1907)  Atchison,  T.  &  S.  F.  Ry.  Co. 
▼.  Hurley,  153  F.  503,  82  C.  C.  A.  453,  affirm- 
ed.—Hurley  V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  29 
S.  Ct.  466,  213  U.   S.  126,  53  L.  Ed.  729. 

A  physical  change  of  possession  is  not  essen- 
tial in  Ohio  to  validate,  as  against  the  credi- 
tors of  a  distiller  in  bankruptcy,  a  pledge  of  a 
specific  number  of  barrels  of  whisky  stored 
in  his  own  warehouse,  accompanied  by  the  is- 
suance and  transfer,  according  to  trade  usage, 
of  the  distiller's  warehouse  receipts. — ^Dale  v. 
Pattison,  34  S.  Gt.  785,  234  U.  S.  399,  58  L.  Ed. 
1370.  52  Jj,  R.  A.  (N.  S.)  754,  affirming  decree 
199  F.  987,  117  C.  C.  A.  663. 

The  Bankruptcy  Act  as  it  existed  in  Febru- 
ary,  1903,  did  not  create  lien  in  faror  of  credi- 


tors becoming  such  after  giving  of  chattel  mort- 
gage by  bankrupt,  and  before  filing  of  same.— 
Detroit  Trust  Co.,  v.  Pontiac  Say.  Bank,  35  S. 
Ct.  509,  237  U.  S.  186,  59  L.  Ed.  907,  affirming 
decree  196  F.  29,  115  0.  O.  A.  663. 

That  assignee  under  statutory  assignment 
for  benefit  of  creditors  is  given  a  Hen  on  the 
property  not  before  existing  does  not  give  such 
a  lien  to  a  trustee  in  bankruptcy.— Id. 

^=»190.  Statutory  liens. 

See  6  Cent  Dig.  Bankr.  Sl  286-294,  SO. 

^»191.  — -  In  general. 

See  e  Cent  Dig.  Bankr.  ||  288,  287,  290,  SSL 

The  general  lien  of  a  landlord  for  rent, 
under  Civ.  Code  Ga.  1895,  I  2795,  is  not  creat- 
ed  by  judgment  or  obtained  through  legal  pro- 
ceedings within  Bankruptcy  Act  July  1,  1898, 
S  67f,  though  levy  was  made  within  four  months 
of  filing  of  petition  in  bankruptcy.— Henderson 
V.  Maver,  32  S.  Ct  699,  225  U.  S.  631,  56  L. 
Eid.  1233. 

«=»197.  IHssolntion  of  liens  of  attaeli* 
menta  and  other  proeeetHnga 
by  adjndloatiom* 
See  «  Cent  Dig.  Bankr.  H  289.  296-SlC 

^s»200.  —  Time  of  prooeedinK. 

See  6  Cent  Dig.  Bankr.  99  289,  296-800,  806-SU.* 

Attachments  in  state  courts  of  the  property 
of  the  bankrupt,  brought  within  four  months  of 
the  commencement  of  proceedings  in  bankrupt- 
cy, under  Act  1867,  are  dissolved  by  the  decree 
in  bankruptcy  as  from  the  date  of.  the  petition.— 
Chapman  v.  Brewer,  114  U.  S.  158,  5  S.  Ct. 
799,  29  U  Ed.  83. 

Judgment  creditors  of  a  bankrupt,  by  com- 
mencing a  judgment  creditors'  action  more  than 
four  months  before  the  petition  in  bankruptcy 
is  filed,  acquire  a  lien  on  the  property  of  the 
bankrupt,  of  which  they  are  not  deprived  by 
Bankr.  Act  July  1,  1898,  §  67f  [U.  S.  Comp. 
St.  1901,  p.  3450],  because  the  judgment  en- 
forcing the  lien  is  recovered  less  than  four 
months  prior  to  the  filing  of  such  petition,  al- 
though by  that  section  all  judgments  obtained 
against  a  bankrupt  within  that  period  are  avoid- 
ed, as  this  provision  must  be  regarded  as  refer- 
ring only  to  judgments  creating  liens,  and  not 
to  jud^ents  which  enforce  an  otherwise  valid 
pre-existing  lien. — Metcalf  Bros.  &  Co.  v.  Bark- 
er. 23  S.  Ct  67,  187  U.  S.  165,  47  L.  Ed.  122. 

^=3»204.  Bislits  of  tmstee  as  to  property 
aneoted  by  lien. 

See  6  Cent  Dig.  Bankr.  99  234.  ML 

^s»205.  — •  In  seneraL 

See  6  Cent  Dig.  Bankr.  99  234.  803. 

After  the  trustee  in  bankruptcy  has  assert* 
ed,  under  the  sanction  of  the  court  with  the 
assent  of  a  debtor  to  the  bankrupt  estate,  the 
power  to  take  legal  possession  of  the  debtor's 
stock  which  he  had  agreed  to  hold  as  security 
for  the  debt,  it  is  too  late  for  the  creditors  of  the 
bankrupt  under  an  agreement  witli  such  debtor 
thereafter  made  to  raise  the  question  whether 
the  original  agreement  between  the  debtor  and 
the  bankrupt  was  ineffective  to  operate  as  a  lien 
as  to  creditors  for  want  of  delivery. — Merchants* 
Nat.  Bank  of  the  City  of  New  York  v.  Sexton, 
33  S.  St  725,  228  U.  S.  634,  57  L.  Ed.  998,  af- 
firming decree  In  re  Kessler,  186  F.  127,  108  C. 
C.  A.  239. 

^=»207.  Subrogation  of  tmstee  to  riglita 
nnder  lien. 

The  trustee  in  bankruptcy  has  no  greater 
rights  as  against  the  bankrupt's  chattel  mort* 
gagee,  who  has  taken  possession  of  after-acquir- 
ed property  under  the  mortgage,  than  he  other- 
wise would  have,  because  of  the  existence,  at 
the  time  of  the  taking  such  possession,  of  an 
attachment  and  second  chattel  mortgage  which 
were  both  dissolved  by  the  bankruptcy  proceed- 
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ings,  being  respectively  levied  and  given  within 
four  months  of  the  filing  of  the  petition  in  bank- 
ruptcy. Judgment,  56  A.  11,  75  Vt  361,  affirm- 
ed.—Thompson  V.  Fairbanks,- 25  S.  Ct.  306,  196 
U.  S.  516,  49  L.  Ed.  577. 

Liens  acquired  by  attaching  creditors  on 
real  property  which,  but  for  such  attachments, 
would  have  passed  to  a  subsequent  purchaser 
under  an  unrecorded  deed,  may  be  preserved 
for  the  benefit  of  the  estate  of  the  bankrupt 
debtor  by  a  court  of  bankruptcy  in  the  exercise 
of  its  disoretionary  power  under  Bankr.  Act 
July  1.  1898,  c.  541,  J  67f ,  30  Stat  565  [U.  S. 
Comp.  St  1901,  p.  3450]  to  preserve  for  the 
benefit  of  the  estate  rights  under  liens  obtained 
against  an  insolvent  within  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy  against 
him,  since  to  construe  this  provision  as  referring 
only  to  liens  upon  property  which,  if  such  liens 
were  annulled,  would  pass  to  the  trustee  of  the 
bankrupt,  would  restrict  its  application  to  a 
contingency  already  provided  for  by  a  prior 
clause  in  that  section,  annulling  all  such  liens, 
and  providing  that  property  affected  thereby 
Bhall  pass  to  the  trustee  as  a  part  of  the  es- 
tate. Order  Receivers  of  Virginia  Iron,  Coal 
&  Coke  Co.  V.  Staake,  133  F,  717,  66  C.  C.  A. 
547,  affirmed.— First  Nat  Bank  v.  Staake,  26 
S.  Ct  580,  202  U.  S.  141,  50  L.  Ed.  967,  and 
McHan  v.  Same,  26  S.  Ct  584,  202  U.  S.  150, 
50  L.  Ed.  971. 

The  liens  of  execution  creditors  on  prop- 
erty held  by  the  insolvent  judgment  debtor  un- 
der a  contract  of  conditional  sale,  as  they  ex- 
isted when  a  petition  in  involuntary  bankruptcy 
was  filed,  could  not  be  subsequently  destroyed 
80  as  to  prevent  a  court  of  oankruptcy  from 
preserving  them  for  the  benefit  of  Uie  estate 
by  the  act  of  the  conditional  vendor  in  retak- 
ing the  property.— (1912)  Rock  Island  Plow  Co. 
T.  Reardon,  32  S.  Ct.  164,  222  U.  S.  354,  56 
L.  Ed.  231,  affirming  decree  (1909)  Reardon  v. 
Rock  Island  Plow  Co.,  168  F.  654,  94  O.  C.  A. 

iia 

The  trustee  in  bankruptcy,  whose  bankrupts 
had  assigned  to  their  creditors  to  secure  loans 
certain  notes  held  by  the  bankrupts,  secured  by 
the  stock  in  trade  and  accounts,  is  entitled  un- 
der the  role  of  subrogation  and  under  Bankrupt 
Act  July  1,  1898.  fi  67,  subds.  "c,"  "f,"  to  par- 
ticipate in  the  collaterals  to  the  extent  that  the 
funds  of  the  bankrupt  estate  have  been  used  to 
discharge  a  secured  debt  and  acquire  the  collat- 
eral notes,  including  a  deposit  to  the  bankrupt's 
credit  which  the  secured  creditor  set  off  against 
the  debt.— Merchants'  Nat.  Bank  of  the  City  of 
New  York  v.  Sexton,  33  S.  Ct  725,  228  II.  S. 
634,  57  Ia  Ed.  998,  affirming  decree  In  re  Kess- 
ler,  186  F.  127,  108  C.  C.  A.  239. 

^=>208.  Bemedies  to  establisli  or  on- 
f oree  rights  or  liens. 

See  6  Cent  Dig.  Bankr.  |8  817-344 ;    18  Cent  Dig. 
Goarts,  H  1831,  1424. 

«::9211.  — »  Conflictiiis  Jurisdiction  o£ 
conrtfl  o£  baumptey  and  state 
oonrta. 

See  6  Cent  Dig.  Bankr.  IS  321,  823;    13  Cent  Dig. 
Conrts.  (  1831. 

After  an  adjudication  in  bankruptcy  an 
action  of  replevin  in  a  state  court  cannot  be 
'Commenced  and  maintained  against  the  bank- 
rupt to  recover  property  in  the  possession  of 
and  claimed  b;y  the  bankrupt  at  the  time  of 
that  adjudication,  and  in  the  possession  of  a 
referee  in  bankruptcy  at  the  time  when  the 
action  of  replevin  is  begun.— White  v.  Schloerb, 
20  S.  Ct  1007,  178  U.  S.  542,  44  L.  Ed.  1183. 

The  pendency  of  bankruptcy  proceedings 
in  a  federal  court  when  an  attachment  suit  of 
a  single  creditor  was  begun  in  a  state  court 
precludes  that  court,  when  that  fact  is  made  to 
appear,  from  proceeding  in  such  suit  to  Judg- 


ment and  appropriation  of  the  property. — 
(1911)  Acme  Harvester  Co.  v.  Beekman  Lum- 
ber Cfo»  32  S.  Ct.  96,  222  U.  S.  300,  56  L.  Ed. 
208,  affirming  judgment  (1908)  Beekman  Lum- 
ber Co.  V.  Acme  mrvester  Co.,  114  S.  W.  1087, 
215  Mo.  221. 

A  state '  court  is  justified  in  proceeding 
to  judgment  on  the  attachment  suit  of  a  single 
creditor,  notwithstanding  the  suggestion  of 
the  pendency  of  bankruptcy  proceedings,  where 
the  bankruptcy  court,  finding  an  outstanding 
creditors*  committee  under  which  it  was  pro- 
posed to  administer  and  distribute  the  debtor's 
estate,  declined  to  appoint  a  receiver,  recog- 
nizing the  propriety  of  the  proceedings  of  the 
creditors'  committee,  and  received  the  reports 
of  such  committee,  and  allowed  it  for  years 
to  operate  the  property  and  to  mature  a  plan 
for  the  settlement  of  the  debts  outside  of  the 
court  and  not  contemplated  in  the  bankruptcy 
act  the  creditors .  in  large  numbers  having 
signified  a  purpose  to  take  stock  in  a  reorgani- 
zation, and  for  more  than  five  years  after  the 
filing  of  the  petition  in  bankruptcy,  having  made 
no  attempt  to  adjudicate  the  debtor  a  bankrupt, 
or  proceed  to  the  settlement  of  the  estate  un- 
der the  requirements  of  the  act,  since,  under 
the  circumstances,  the  state  court  was  justi- 
fied in  determining  that  the  bankruptcy  court 
had  lost  its  jurisdiction. — ^Id. 

Bankruptcy  proceedings  against  a  corpora- 
tion do  not  stand  in  the  way  of  a  resort  to  a 
method  prescribed  by  Rev.  Laws  Minn.  1905, 
§1  3184-3190,  of  enforcing  the  liability  of  a 
stockholder  for  corporate  debts. — Selig  v.  Hamil- 
ton, 34  S.  Ct.  926,  234  XJ.  S.  652,  58  L.  Ed. 
1518,  affirming  judgment  (D.  C.)  Hamilton  v. 
Selig,  195  F.  153. 

Jurisdiction  of  state  courts  to  foreclose  ven> 
dor's  lien  under  Act  La.  No.  63  of  1890,  on 
agricultural  products  in  hands  of  a  third  person^ 
was  lost  on  dissolution  of  attachment  under 
Bankr.  Act  July  1,  1898,  |  67f,  where  bank- 
ruptcy  proceedings  were  begun  within  four 
months  of  the  attachment. — ^Lehman,  Stem  & 
Co.  V.  S.  Gumbel  &  Co»  35  S.  Ct  807,  236  U.  S. 
448,  59  L.  Ed.  666,  affirming  judgment  Same  v. 
E.  Martin  &  Co.,  61  So.  212,  132  La.  231. 


-*—  Doterminatlon  of  olaima  to 
property. 

See   6   Cent    Dig.   Bankr.    I   236;     13   Cent    Dig. 
Courts,  I  1831. 

The  immunity  or  privilege  given  an  assignee 
in  bankruptcy  by  Rev.  St  §  5057,  from  being 
sued  by  any  person  claiming  adversely  to  him 
touching  any  property  or  interests  vested  in 
him,  unless  such  suit  is  hrought  within  two 
years  from  the  accrual  of  the  cause  of  action, 
can  only  be  set  up  by  the  assignee  himself,  or 
by  a  person  claiming  under  him,  and  not  by  a 
person  claiming  under  a  conveyance  from  the 
bankrupt  before  the  bankruptcy.— Ludeling  v. 
Chaffe,  143  U.  S.  301,  12  S.  Ct.  439,  36  L.  Ed, 
313. 


——7  Foreclosure    of    mortgages* 

See  6  Cent  Dig.  Bankr.  ftS  834-342;    13  Cent  Dig. 
Courts.  I  1331. 

A  petitioner  in  bankruptcy  filed  with  hip 
petition  a  list  of  his  creditors,  stating  the  name 
and  residence  of  the  holder  of  a  trust  deed  on 
certain  of  his  property,  the  existence  of  the  trust 
deed,  and  the  amount  and  date  of  the  debt  se- 
cured thereby,  a  description  of  the  property,  and 
the  name  of  the  trustee.  Plaintiffs,  who  were 
judgment  creditors  of  the  bankrupt  filed  a  peti- 
tion in  the  bankruptcy  court  more  than  nine 
months  before  the  appointment  of  the  assignee, 
wherein  they  referred  to  the  schedules  in  bank- 
ruptcy, and  the  property  covered  by  the  trust 
deed,  as  part  of  the  assets  set  forth  in  the  sched- 
ules. Two  days  thereafter  the  trustee  sold  .the 
property-  on  foreclosure  of  the  trust  deed  to  the 
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beneficiary.  Held,  that  there  was  no  fraudulent 
concealment  of  the  trust  deed,  or  the  sale  there- 
under, from  plaintiffs.— Greene  v.  Taylor,  132  U. 
S.  415.  10  S.  Ct.  138,  33  L.  Ed.  411. 

^=s»214.  — —  Enforoemeiit     of     liens     in 
Seaeral. 

See  6  Cent  Dig.  Bankr.  99  320,  824-327,  843,  344. 

A  nonresident  creditor  of  a  bankrupt 
brought  garnishment  suits  against  him  in  other 
states  within  four  months  prior  to  the  begin- 
ning of  proceedings  in  bankruptcy,  and  obtain- 
ed judgments,  which  he  collected  from  the  gar- 
nishees in  the  belief  that  the  garnishments  were 
valid.  At  the  time  of  such  payment  both  he 
and  the  garnishees  knew  of  the  bankruptcy, 
but  it  did  not  appear  that  the  creditor  knew 
that  the  bankruptcy  proceedings  were  commenc- 
ed within  four  months  after  his  garnishments. 
Thereafter  the  seat  of  the  bankrupt  in  a  stock 
exchange  was  sold,  upon  the  proceeds  of  which, 
under  the  rules  of  the  exchange,  the  creditor 
had  a  lien  for  his  debt;  but  in  the  belief  that 
he  had  received  payment  he  waived  his  lien  by 
an  informal  letter,  and  the  proceeds  were  paid 
over  by  the  exchange  to  the  trustee  in  bank- 
ruptcy. The  trustee  having  brought  suits 
against  the  garnishees,  they  made  demand  on 
the  creditor  on  his  bond  of  indemnity,  which  he 
had  given  them,  and  he  subsequently  settled 
such  suits  by  paying  over  to  the  trustee  the 
amounts  he  had  received.  He  then  proved  his 
claim  against  the  estate  in  bankruptcy,  and 
asked  to  be  restored  to  his  lien  on  the  fund  re- 
ceived from  the  stock  exchange.  Held,  that 
having  acted  apparently  under  a  mistake  of  fact, 
by  which  no  one  had  been  prejudiced,  he  was 
equitably  entitled  to  such  relief.— Hutchinson  v. 
Otis,  Wilcox  &  Co.,  23  S.  Ct.  778,  190  U.  S. 
552,  47  L.  Ed.  1179,  affirming  decree  Same  y. 
Otis,  115  F.  937,  53  C.  C.  A.  419  which  affirms 
(D.  C.)  In  re  Swift,  111  F.  503. 

Creditors  of  a  bankrupt  who  fail  to  insist 
upon  a  lien  on  proceeds  of  a  seat  in  a  stock 
exchange  which  had  formerly  belonged  to  the 
bankmpt,  because  they  havje  collected  their 
claims  by  what  they  mistakenly  supposed  were 
valid  attachments  of  the  bankrupt's  property, 
are  entitled  to  have  such  lien  allowed  in  the 
bankruptcy  court,  where  no  one  has  changed 
his  position  on  the  faith  of  their  waiver.— Id. 


where  instituted  by  the  bankrupt  himself.  De- 
cree Pickens  v.  Dent,  106  F.  653,  45  C.  0.  A. 
522,  affirmed.— Pickens  v.  Roy,  23  S.  Ct.  78. 
187  U.  S.  177,  47  L.  Ed.  128. 

The  jurisdiction  of  a  state  court  over  a 
suit  by  a  judgment  creditor  to  set  aside  a  deed 
as  fraudulent  is  not  lost  by  the  action  of  the 
complainant  in  proving  up  her  judgment  as  a 
preferred  debt  before  the  referee  in  bankruptcy 
proceedings;  nor  does  such  action  amount  to 
her  consent  to  the  exercise  b^  a  court  of  bank- 
ruptcy of  jurisdiction  to  enjoin  further  proceed- 
ings in  the  state  court. — Id. 

A  court  of  bankruptcy  is  without  jurisdic- 
tion to  enjoin  the  plaintiffs  in  suits  against  the 
bankrupt  in  the  state  courts  from  collecting 
their  judgments  from  the  surety  on  the  bank- 
rupt's bail  bond.— Jaquith  y.  Rowley,  23  S.  Ct- 
369,  188  U.  S.  6^,  47  U  Ed.  620. 


-»-  Enforoement     of    statntory 
liens. 

See  6  Cent  Dig.  Bankr.  99  324-326. 

Sales  for  taxes  and  special  assessments  of 
property  belonging  to  a  bankrupt  estate  were 
invalid  when  made  without  leave  of  bankruptcy 
court.— Dayton  v.  Stanard,  36  S.  Ct.  695,  241  if. 
S.  588.  60  L.  Ed.  1190,  modifying  decree  Stan- 
ard v.  Dayton,  220  F.  441,  137  C.  C.  A.  35. 


— i*  Restraining  proceedings  in 
state  oonrts. 

See* 6  Cent.  Dig.  Bankr.  99  823.  830.  840;    18  Cent 
Dig.  Courts.   9  1424. 

A  court  of  bankruptcy  is  without  jurisdic- 
tion to  enjoin  further  proceedings  under  tlie 
judgment  of  a  state  court  in  a  judgment  credi- 
tors' action  commenced  before  the  passage  of 
the  bankruptcy  act,  which  set  aside  as  fraudu- 
lent certain  transfers  of  property  made  by  the 
bankrupt,  and  directed  the  payment  of  the 
amount  of  the  judgment  out  of  the  proceeds  of 
a  sale  of  the  judgment  debtor*s  property  under 
an  order  of  the  state  court.— Metcalf  Bros.  &  Co. 
V.  Barker,  23  S.  Ct.  67,  187  U.  S.  165,  47  L. 
Ed.  122. 

A  suit  to  enjoin  the  further  prosecution  in 
a  state  court  of  a  long  pending  suit  by  a  judg- 
ment creditor  to  have  a  deed  set  aside  as  fraud- 
ulent, and  the  property  described  therein  sold 
and  the  proceeds  applied  to  the  payment  of  the 
judgment  and  the  satisfaction  of  the  Hens  exist- 
ing against  the  property,  is  not  within  the  ju- 
risdiction of  a  court  of  bankruptcy,  especially 


— —  Vacating  or  nullifying  de- 
cisions o£  state  conrts. 

Failure  to  take  proper  steps  to  secure  a 
hearing  on  the  merits  in  the  highest  state  court 
of  the  exceptions  to  a  judgment  enforcing  a 
mechanics*  lien  against  a  bankrupt's  estate  is 
not  ground  for  going  behind  the  state^  court's 
judgment  at  the  instance  of  the  trustee  in  bank- 
ruptcy to  defeat  the  lien,  where  the  failure  to 
get  the  exceptions  considered  was  due  solely  to 
the  conduct  of  those  then  representing  the  cs- 
tate.— Ilobbs  v.  Head  &  Dowst  Co.,  34  S.  Ct. 
253,  231  U.  S.  692,  58  L.  Ed.  440,  affirming  de- 
crees 184  F.  409,  106  C.  C.  A.  519,  and  185  F. 
1006,  107  C.  C.  A.  663. 

(D)  ADMINISTRATION  OF  ESTATE. 

Per  diem  compensation  of  derk  of  federal 
court,  see  Clerks  of  Court,  ^s»55. 

Perjury  on  examination  of  bankrupt,  see  Per- 
jury, ^=»15.  32. 

Title  acquired  by  purchaser  at  sale  by  trustee 
as  involving  federal  question  so  as  to  sustain 
writ  of  error  from  Supreme  Court,  see 
Courts,  <S=>394(20). 


894. 
ers,    and 


^=»220.  Referees. 

See  6  Cent  Dig.  Bankr.  |9  881-388. 

^=»224.  — i*  Jurisdiction,     po 
duties  in  s^n^'aL 

See  6  Cent  Dig.  Bankr.  9  383. 

A  referee  in  bankruptcy  has  power  in  the 
first  instance  to  enter  an  order  to  show  cause 
why  a  a  person  should  not  be  required  to  pay 
over  to  the  trustee  in  bankruptcy  money  in  his 
hands  belonging  to  the  bankrupt's  estate,  and, 
upon  the  hearing,  to  enter  an  order  directing 
the  payment  of  such  money  by  a  certain  date. 
Decree  In  re  Nugent,  105  F.  681,  44  C.  C.  A. 
620,  reversed. — Mueller  y.  Nugent,  22  S.  CL 
269,  184  U.  S.  1,  46  L.  Ed.  405. 


— »-  Contempts. 

See  6  Cent  Dig.  Bankr.  9  385. 

An  order  of  commitment  of  a  bankruptcy 
court,  directing  that  a  person  be  imprisoned 
until  he  complies  with  an  order  made  in  a  pro- 
ceeding in  equity  under  the  bankrupt  act,  is 
not  invalid  because  it  does  not  run  in  the  name 
of  the  United  States.  Decree  In  re  Nugent, 
105  F.  581,  44  C.  C.  A.  620,  reversed.— Mueller 
y.  Nugent.  22  S.  Ct  269,  184  U.  S.  1,  46  L. 
Ed.  405. 

^=»233.  Examination     of    bankrupt    or 
otliers. 

See  6  Cent  Dig.  Bankr.  99  389-409. 

^(ss>236.  — »  Place  and  time* 

See  6  Cent  Dig.  Bankr.  99  393,  394. 

The  examination  of  a  bankrupt  under  oath 
could  be  ordered  by  a  bankruptcy  court  on  ap- 
plication of  the  receiver,  where  adjudication  in 
bankruptcy  had  not  been  made,  as  the  estate 
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must  be  regarded  as  in  "process  of  administra- 
tion" within  Bankruptcy  Act  July  1,  1898,  | 
7,  subd.  0,  and  section  21a. — Cameron  v.  United 
States,  34  S.  Ct.  244,  231  U.  S.  710,  58  L.  Ed. 
448. 

^=>242.  -»-  Scope  and  extent  of  inqnlry. 

See  6  Cent  Dig.  Bankr.  99  399-40L 

Requiring  the  bankrupt  to  deposit  his 
books  of  account  in  the  office  of  the  receiver, 
there  to  remain  in  the  custody  of  the  bank- 
rupt, who  is  to  afford  the  receiver  free  oppor- 
tunity to  inspect  them,  the  receiver  to  use  and 
permit  them  to  be  used  only  for  the  purpose 
of  the  civil  administration  of  the  bankrupt 
estate,  and  not  for  any  criminal  proceeding, 
is  a  proper  exercise  of  the  authority  of  the 
bankruptcy  court,  and  does  not  compel  the 
banknipt  to  be  a  witness  against  himself  in  a 
criminal  case  in  the  constitutional  sense,  al- 
though the  knowledge  gained  from  the  books 
may  be  used  to  procure  other  evidence  for 
use  against  him  in  a  criminal  prosecution.— 
In  re  Harris,  31  S.  Ct.  557,  221  U.  S.  274,  55 
L.  Ed.  732, 

Protection  afforded  a  bankrupt  under 
Bankruptcy  Act  July  1,  1898,  §  7,  cl.  9,  against 
offering  in  evidence  against  him  in  any  criminal 
proceeding  the  testimony  given  by  him,  extends 
only  to  an  examination  under  that  clause  of 
the  section,  and  does  not  include  schedules  filed 
by  him  in  the  bankruptcy  proceeding,  or  testi- 
mony of  an  accountant  based  on  an  examina- 
tion of  his  books,  which  had  been  turned  over 
to  the  trustee. — Ensign  v.  Commonwealth  of 
Pennsylvania,  33  S.  Ct  321,  227  U.  S.  592,  57 
L.  Ed.  658,  affirming  judgments  Commonwealth 
v.  Ensign,  77  A.  657,  228  Pa.  400,  which  af- 
firms judgment  40  Pa.  Super.  Ct.  157,  163. 

^=>250.   Colleetion  o£  assets. 

See  6  Cent  Dig.  Bankr.  19  236.  350. 

The  mere  designation  of  a  person  as  "spe- 
cial master,"  in  the  order  of  appointment  in 
bankruptcy  proceedings,  does  not  deprive  him 
of  the  express  authority  cooferred  by  such  or- 
der to  sue  to  collect  all  the  assets  of  the  bank- 
rupt estate. — Royal  Ins.  Co.  v.  Miller,  26  S.  Ct. 
46.  199  U.  S.  363,  50  L.  Ed.  226,  followed 
Amadeo  v.  Northern  Assur.  Co.,  26  S.  Ct  507, 
201  U.  S.  194,  50  L.  Ed.  722. 

€=>256.   Sale  o£  property. 

See  6  Cent.  Dig.  Bankr.  ||  146,  856-380. 

^^257.  -*—  In  general. 

See  6  Cent.  Dig.  Bankr.  99  356.  857. 

A  court  of  bankruptcy,  when  selling  bank- 
rupt's equitable  interest  in  land  in  another 
state  represented  by  certificates  of  purchase  of 
school  lands,  is  not  governed  by  Act  March  3, 
1803,  regulating  generally  the  sale  of  real  es- 
tate by  federal  courts. — Robertson  v.  Howard, 
.^3  S.  Ct  S54,  229  U.  S.  254,  57  L.  Bd.  1174, 
reversing  judgments  109  P.  696,  82  Kan.  588, 
112  P.  162,  83  Kan.  453. 

^=>260.  —  Order  of  eovrt. 

See  6  Cent.  Dig.  Bankr.  |  360. 

The  court  of  bankruptcy  has  jurisdiction  in 
proceedings  pending  in  that  court  to  order  the 
trustee  to  sell  certificates  of  purchase  of  school 
lands  owned  by  the  bankrupt,  though  the  land 
is  situated  in  another  state. — Robertson  v. 
Howard,  33  S.  Ct.  854,  229  U.  S.  254,  57  L. 
Ed.  1174,  reversing  judgments  109  P.  696,  82 
Kan.  588,  112  P.  162,  83  Kan.  453. 

«=>261.  Kotioe. 

See  6  Cent  Dig.  Bankr.  99  861,  862. 

A  sale,  by  order  of  court  in  bankruptcy,  of 
real  estate  as  free  from  all  incumbrances,  does 
not  bind  the  holder  of  a  lien  against  the  proper- 


ty who  is  not  shown  by  the  record  to  have  been 
served  with  process,  or  otherwise  notified  of  tlie 
proceedings.— ilictors*  &  Traders'  Ins.  Co.  v. 
Murphy,  4  S.  Ct  679,  111  U.  S.  738,  28  L.  Ed. 
582. 

^=^262.  «—  BCanner  and  terms* 

See  6  Cent  Dig.  Bankr.  99  363-365. 

Under  Rev.  St.  §  5062,  authorizing  the  sale 
of  unincumbered  property  of  a  bankrupt  estate 
on  such  terms  as  are  most  for  the  interest  of 
the  creditors,  a  sale  on  credit  is  not  invalid. — 
Traer  v.  Clews,  115  U.  S.  528,  6  S.  Ct  155,  29 
Ii.  Ed.  467,  affirming  (Iowa)  Clews  t.  Traer, 
10  N.  W.  838. 

^^268.  —  RightB  o£  pnroHasers. 

See  6  Cent  Dig.  Bankr.  99  372-879. 

Property  was  sold  to  H,  by  order  of  a  court 
of  bankruptcy.  He  not  paying  for  it,  the  court, 
without  notice  to  him,  vacated  the  order  of  sale, 
and  made  an  order  selling  it  to  C.,  who  paid 
for  it,  and  went  into  possession  of  it.  After- 
wards, on  review,  the  sale  to  C.  was  set  aside, 
and  the  sale  to  H.  reinstated.  H.,  having  paid 
for  the  property,  received  possession  of  it,  and 
afterwards  the  money  paid  by  C.  was  repaid  to 
him.  Heldj  that  C.  was  not  liable  to  pay  H. 
the  profits  derived  by  him  from  the  use  of  the 
property  while  he  had  it.— Conro  v.  Crane,  110 
U.  g.  403,  4  S.  Ct  102,  28  L.  Ed.  191. 

The  power  of  the  federal  courts  under  Rev. 
St.  U.  S.  §§  4979,  5024,  to  restrain  by  injunc- 
tion the  levy  of  process  from  a  state  court  up- 
on the  property  of  a  bankrupt  debtor,  is  only 
allowed  to  aid  the  assignee  in  the  discharge  of 
his  duty,  and  to  protect  the  bankrupt  estate 
for  distribution  among  the  creditors,  and  can- 
not be  invoked  by  the  purchaser  of  lands  at  a 
bankruptcy  sale,  who  has  been  put  in  posses- 
sion, and  who,  long  after  the  estate  is  fully 
administered,  is  threatened  with  executions  is- 
sued by  the  state  court  on  judgments  against 
the  bankrupt— Sargent  v.  Helton,  115  U.  S. 
348,  6  S.  Ct  78,  29  L.  Ed.  412. 

A  bankrupt,  after  his  ad^'udication  and  the 
surrender  of  his  property,  is  not  disqualified 
from  purchasing,  before  his  discharge,  any  part 
of  the  assets  of  his  estate  that  he  may  be  able 
to  pay  for  out  of  his  exempt  property,  earnings, 
or  subsequent  acquisitions. — Traer  v.  Clews, 
115  U.  S.  528,  6  S.  Ct.  155,  29  L.  Ed.  467,  af- 
firming (lo^a)  Clews  v.  Traer,  10  N.  W.  838. 

An  assignee  in  bankruptcy  appointed  Feb- 
ruary, 15,  1873,  on  the  5th  April,  1880,  at- 
tempted to  convey  lands  claimed  by  the  bank- 
rupt at  the  time  of  filing  his  petition  in  bank- 
ruptcy, but  which  were  then  and  ever  since 
held  adversely  under  tax  sales  made  by  the 
auditor  general  of  Michigan^  of  which  adverse 
claim  the  assignee  had  notice  at  the  time  of 
the  conveyance.  Held  that,  as  the  assignee 
was  precluded  from  bringing  an  action  for 
the  lands  after  the  expiration  of  two  years  from 
the  date  of  his  appointment,  by  Rev.  St.  U.  S. 
§  5057,  he  could  not,  by  selling  the  property  to 
a  third  person,  enable  the  latter  to  maintain 
an  action  therefor. — Wisner  v.  Brown,  122  U. 
S.  214,  7  S.  Ct  1156,  30  L.  Ed.  1205. 

The  plaintiffs,  judgment  creditors  of  a 
bankrupt,  having  purchased  certain  property  on 
which  the  bankrupt  had  given  a  trust  deed  from 
the  assignee  in  bankruptcy,  have  such  right  to 
redeem  from  the  foreclosure  sale  as  they  acquir- 
ed by  the  purchase  only,  and  none  under  their 
previous  judgment  against  the  bankrupt. — 
Greene  v.  Taylor,  132  U.  S.  415,  10  S.  Ct  138, 
33  L.  Ed.  411. 

By  petitioning  the  bankruptcy  court,  and 
procuring  the  sale  of  the  property  and  the  ap- 
plication   of   the    proceeds    to    their    judgment. 
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they  waived   whatever  right   to   redeem   they 
may  have  acquired  by  their  judgment. — ^Id. 

When  Rev.  St.  U.  S.  i  5057,  providing 
that  no  suit  shall  be  maintained  between  an 
assignee  in  bankruptcy  and  an  adverse  claimant 
touching  property  or  rights  vested  in  the  as- 
signee, "unless  brought  within  two  years  from 
the  time  when  the  cause  of  action  accrued  for 
or  against  such  assignee/*  has  begun  to  run 
against  the  assignee,  it  continues  to  run  against 
a  purchaser  from  him. — Id. 

A  person  holding  the  legal  title  to  lands, 
but  bound  under  a  deed  of  trust  to  account  to 
third  persons  for  specific  interests  therein,  con- 
veyed the  same  to  his  assignee  in  bankruptcy. 
No  issues  were  framed  or  determined  in  the 
bankruptcy  court  as  between  the  assignee  and 
such  third  persons,  and  at  the  assignee's  sale 
the  bankrupt  repurchased  the  lands.  Held, 
that  the  sale  did  not  devest  the  interests  of  the 
third  persons,  but  the  bankrupt  took  the  lands 
still  burdened  with  the  trust.— Roby  v.  Cole- 
hour,  146  U.  S.  153,  13  S.  Ct.  47,  36  L.  Ed. 
922. 


— i*  Collateral  attaok. 

An  order  of  the  referee  in  bankruptcy, 
made  under  the  discretionary  power  conferred 
by  Bankr.  Act  July  1,  1S88,  §  70b,  confirming 
a  trustee's  sale  of  the  bankrupt's  interest  in 
real  estate,  validates  the  sale  as  against  col- 
lateral attack  for  alleged  lack  of  appraisement 
and  error  in  description. — Robertson  v.  How- 
ard, 33  S.  Ct.  854,  229  U.  S.  254,  67  L.  Ed. 
1174,  reversing  judgments  109  P.  696,.  82  Kan. 
588,  112  P.  162,  83  Kan.  453. 

^s»273.  Deposits  and  paymeata* 

See  6  Cent.  Dig.  Bankr.  %  347. 

Under  rule  28  in  bankruptcy,  providing 
that  all  money  received  on  account  of  any  bank- 
rupt's estate  shall  be  deposited  with  one  des- 
ignated depositary,  and  requiring  any  check 
therefor  to  specify  "the  account  for  which  it  is 
drawn,"  the  depositary  is  not  bound  to  keep 
a  separate  account  for  each  bankrupt's  estate, 
but  checks  so  drawn  must  be  paid  out  of  any 
funds  then  to  the  credit  of  the  court. — State 
Nat.  Bank  v.  Dodge,  124  U.  S.  333,  8  S.  Ct 
521.  31  L.  Ed.  458. 


(E)  ACTIONS  BY  OR  AGAINST  TRUSTEE. 

See  Limitation  of  Actions,  ^=s>104. 

Appellate  jurisdiction  of  United  States  Su- 
preme Court,  see  Courts,  ^=»382. 

Election  of  remedy,  see  Election  of  Remedies, 
^»*»>3. 

^s»277*  AotioBs  by  trustee* 

See  6  Cent  Dig.  Bankr.  8S  418-428. 

<;=:>279.  — ^  Relating  to  property  or  pro- 
eeeda  thereof. 

See  6  Cent  Dig.  Bankr.  88  419-424. 

An  assignee  in  bankruptcy  may  bring  suit 
to  set  aside  an  assignment  made  by  the  bank- 
rupt, which,  though  not  declared  void  by  the 
provisions  of  the  bankruptcy  law.  has  been  made 
with  intent  to  hinder  and  delay  creditors. — 
Means  v.  Dowd,  128  U.  S.  273,  9  S.  Ot  65,  32 
L.  Ed.  429. 

^=s>284.  Conditions  precedent  in  general. 

.  A  demand  for  the  surrender  of  alleged  pref- 
erences given  by  a  bankrupt  to  certain  of  his 
creditors  by  the  bankrupts  trustee  is  not  a 
condition  precedent  to  the  trustee's  right  to  re- 
cover such  preferences,  as  authorized  by  Bankr. 
Act  July  1,  1898,  c.  541,  |  60b,  30  Stat.  562 
rU.  S.  Comp.  St  1901,  p.  3445].— (1907)  Eau 
Claire  Nat  Bank  v.  Jackman,  27  S.  Ct  391, 
204  U.  S.  522,  51  L.  Ed.  596,  affirming  Jack- 
man  V.  Eau  Claire  Nat  Bank  (1905)  104  N.  W. 
98,  125  Wis.  465,  115  Am.  St  Rep.  955. 


^=»287*  Nature  and  form  o£  ron&ody* 

See  6  Cent  Dig.  Bankr.  81  444-447. 


— i*  Summary  proeeedinsi. 

Sde  6  Cent  Dig.  Banlcr.  {  447. 

A  judge  of  a  United  States  bankruptcy 
court  has  authority  to  compel  persons  who 
have  forcibly  and  unlawfully  seized  and  taken, 
out  of  the  judicial  custody  of  that  court  piop- 
erty  which  had  lawfully  come  into  its  posses- 
sion as  part  of  the  Bankrupt's  property  to 
restore  that  property  to  its  custody  oy  sum- 
mary  proceemngs.— White  v.  Schloerb,  20  S. 
Ct  10(J7,  178  U.  S.  542,  44  L.  Ed.  11^. 

A  bankruptcy  court  has  power  by  summary 
proceedings  to  compel  the  surrender  to  the  tni»- 
tee  in  bankruptcy,  duly  appointed,  of  property 
of  the  bankrupt  which  has  come  into  the  hands 
of  a  third  party  before  the  filing  of  the  petition 
in  bankruptcy,  as  the  agent  of  the  bankrupt, 
and  to  which  he  asserts  no  adverse  claim.  De- 
cree, In  re  Nugent,  105  F.  581,  44  C.  C.  A.  620, 
reversed.— MueUer  v.  Nugent,  22  S.  Ct.  269,  184 
U.  S.  1,  46  L.  Ed.  405. 

An  application  to  amend  a  response  to  an 
order  to  show  cause  why  respondent  should  not 
be  required  to  pay  over  to  a  trustee  in  bank- 
ruptcy '  money  belonging  to  the  bankrupt's  es- 
tate, in  which  he  had  denied  jurisdiction  on  the 
ground  that  he  had  not  received  the  money  after 
the  petition  in  bankruptcy  was  filed  by  assert- 
ing that  whatever  money  belonging  to  the  bank- 
rupt came  to  his  hands  was  held  adversely  to 
the  bankrupt,  may,  in  the  discretion  of  the  dis- 
trict court,  to  which  the  question  of  the  validity 
of  the  referee's  order  directing  the  payment  of 
such  money  had  been  certified  at  the  respond- 
ent's request  be  denied  as  too  late,  where  first 
made  after  tne  decision  by  such  court  had  been 
announced  and  a  written  opinion  filed,  and  judg- 
ment was  about  to  be  entered. — Id. 

Finding  in  summary  proceedings  in  bank- 
ruptcy that  the  trustee  had  received,  as  such, 
certain  property  as  assets,  was  conclusive 
against  him  and  not  subject  to  collateral  attack 
by  third  persons.— Hebert  v.  Crawford,  33  S. 
Ct.  484,  228  U.  S.  204,  57  L.  Ed.  800. 

^=:>291.  Jurisdiction. 

See  6  Cent  Dig.  Bankr.  if  410-417. 


—  United     States     eonrta     im 
generaL 

See  6  Cent  Dig.  Bankr.  S5  410.  418.  415.  416. 

Consent  of  defendant  is  essential  to  juris- 
diction of  a  federal  District  Court  of  a  suit  by 
trustee  in  bankruptcy  to  recover  property  in 
defendant's  possession  under  a  conveyance  not 
preferential  nor  made  within  four  months  not- 
withstanding changes  made  by  act  February  5, 
1003.  in  the  bankruptcy  act  of  July  1,  1898. 
by  adding  to  section  23b,  requiring  such  con- 
sent, "except  suits  under  section  67,  subd.  e," 
and  amendmg  section  70e  so  as  to  give  bank- 
ruptcy court  concurrent  jurisdiction  with  state 
courts  of  such  suits.—Wood  v.  A.  Wilbert's  Sona 
Shingle  &  Lumber  Co.,  33  S.  Ct  125,  226  U.  S. 
384,  57  L.  Ed.  264. 


— -  Conrts  of  bankmptey* 

See  6  Cent  Dig.  Bankr.  IS  411.  417. 

United  States  district  courts  have  no  Juris- 
diction over  independent  suits  brought  by  a 
trustee  in  bankruptcy  to  assert  a  title  to  money 
or  property  as  assets  of  the  bankrupt,  against 
strangers  to  the  bankruptcy  proceedings,  un- 
less by  consent  of  the  proposed  defendant; 
such  jurisdiction  being  denied  to  them  by  sec- 
tion 23  of  the  bankruptcy  act  of  1898.— Bardes 
V.  First  Nat  Bank,  20  S.  Ct  1000,  178  U.  S. 
524,  44  L.  Ed.  1175. 

Jurisdiction  of  civil  actions  at  law  and 
plenary  suits  in  equity  to  determine  title  to 
and  reduce  to  i>osse8Sion  alleged  assets  of  a 
bankrupt  is  not  included  in  the  clauses  of  sec- 
tion 2  of  the  bankruptcy  act  of  188^8.  which 
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confer  apon  district  courts  of  the  United  States 
power  to  bring  in  and  substitute  additional 
parties  in  proceedings  in  bankruptcy;  to  make 
orders,  issue  process,  and  enter  judgments  nec- 
essary for  the  enforcement  of  the  ^'provisions 
of  this  act" ;  and  "to  cause  the  estates  of  bank- 
rupts to  be  collected,  reduded  to  money,  and 
distributed,  and  determine  controversies  in  re- 
lation thereto,  except  as  herefh  otherwise  pro- 
vided,"—since  section  23  of  the  act  is  intended 
to  define  the  jurisdiction  of  such  courts  over 
*8nch  suits. — ^Id. 

Under  the  bankruptcy  act  of  1898  (30 
Stat.  .552),  a  federal  district  court  has  no  ju- 
risdiction of  an  action  of  replevin,  brought  by 
a  receiver  or  trustee  in  bankruptcy,  to  recover 
the  possession  of  personal  property  alleged  to 
belong  to  the  bankrupt,  but  held  adversely 
by  the  defendant  under  a  claim  of  title  thereto. 
Judgment  (D.  C.)  91  F.  621,  affirmed.—Mitchell 
v.  McClure,  20  S.  Ct,  1000,  178  U.  S.  539,  44 
L.  £}d.  llS. 

United  States  district  courts  have  no  juris- 
diction over  independent  suits  brought  by  a 
trustee  in  bankruptcy  to  assert  a  title  to  money 
or  property,  as  assets  of  the  bankrupt,  against 
strangers  to  the  bankruptcy  proceedings,  unless 
by  consent  of  the  proposed  defendants,  since 
such  jurisdiction  is  denied  them  by  Bankr.  Act 
1898,  f  23.— Wall  v.  Cox,  21  S.  Ct.  642,  181 
U.  S.  244,  45  L.  Ed.  845,  answering  certified 
questions  101  F.  403,  41  C.  C.  A.  408. 

An  order  of  the  court  of  bankruptcy  reject* 
ing  a  claim, '  and,  in  addition  thereto,  requir- 
ing the  creditor  to  repay  to  the  trustee  the 
amount  of  a  dividend  theretofore  received,  is 
not  made  in  a  suit,  within  the  meaning  of 
Bankr.  Act  July  1,  1898,  c.  541,  j  23b,  80  Stat. 
552  [U.  S.  Comp.  St  1901,  p.  3431],  relating  to 
suits  by  the  trustee.  Judgment,  102  F.  1005,  41 
C.  C.  A.  081,  affirmed.— Pirie  v.  Chicago  Title 
Sc  Trust  Co.,  21  S.  Ct.  906,  182  U.  S.  438,  45 
L.  Ed.  1171. 

A  court  of  bankruptcy  has  no  jurisdiction 
to  adjudicate  the  merits  of  the  claim  of  a 
general  assignee  of  the  bankrupt  to  retain  out 
of  the  bankrupt's  estate  money  disbursed  by 
him  or  claimed  on  account  of  his  commission 
as  such  assignee  before  the  bankruptcy  pro- 
ceedings were  begun,  unless  such  assignee  con- 
sents to  the  exercise  of  such  jurisdiction.  De- 
cree, Sinsheimer  v.  Simonson,  107  F.  898,  47 
C.  C.  A.  51,  affirmed.- I^ulsville  Trust  Co.  v. 
Comingor,  22  S.  Ct.  293,  184  U.  S.  18,  46  h. 
Ed.  413. 

An  assignee  of  a  bankrupt  cannot  be  deem- 
ed to  have  consented  to  the  jurisdiction  of  the 
bankruptcy  court  to  compel  him  by  summary 
proceedings  to  pay  over  to  the  trustee  in  bank- 
ruptcy money  of  the  bankrupt's  estate  which 
he  had  disbursed  or  which  he  had  retained  on 
account  of  his  commissions,  as  such  assignee, 
before  the  bankruptcy  proceedings  were  com- 
menced, because  he  participated  in  the  pro- 
ceedings before  the  referee,  where  he  pleaded 
such  claims  at  the  outset,  and  made  formal  pro- 
test to  the  exercise  of  such  jurisdiction  before 
tiie  final  order  was  entered.— Id. 

The  surety  on  a  bankrupt's  bail  bond,  in 
whose  hands  property  was  deposited  by  the 
bankrupt  to  indemnify  him  for  his  liability,  is 
an  adverse  claimant  within  the  meaning  of 
Bankr.  Act  July  1,  1898,  §§  23a,  23b,  30  Stat. 
552,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3431], 
and  cannot  be  proceeded  against  in  the  bank- 
ruptcy court,  unless  by  his  consent,  as  provided 
for  therein.— J  aquith  v.  Rowley,  23  S.  Ct.  369. 
188  U.  S.  620,  47  L.  Ed.  620. 

Jurisdiction  of  a  proceeding  in  the  nature 
of  a  plenary  action,  in  which  the  parties  were 
duly  served  and  brought  into  court,  to  deter- 
mine rights  in  or  liens  upon  property,  which. 


under  the  facts  as  admitted  by  demurrer  to  thB 
bill,  came  into  possession  of  a  court  of  bank- 
ruptcy as  property  of  the  bankrupt,  whether 
held  by  him  or  for  him,  was  conferred  on  such  * 
court  by  Bankr.  Act  July  1,  1898,  c.  541,  S  2, 
30  Stat.  545  [U.  S.  Comp.  St.  1901,  p.  3420], 
authorizing  the  bankruptcy  court  to  cause  the 
estate  of  the  bankrupt  to  be  collected,  reduced 
to  money,  and  distributed,  and  to  aetermine 
controversies  in  relation  thereto,  and  bring  in 
and  substitute  additional  parties  when  neces- 
sary^ for  the  complete  determination  of  a  mat- 
ter in  controversy ;  and  such  jurisdiction  is  not 
ousted  by  an  unauthorized  surrender  of  the 
property  by  the  receiver  in  bankruptcy.— Whit- 
ney V.  Wenman,  25  S.  Ct.  778,  198  U.  SI  539, 
49  L.  Ed.  1157. 

A  trustee  in  bankruptcy  cannot  maintain  a 
plenary  suit  in  a  court  of  bankruptcy  to  recover 
in  another  jurisdiction  excessive  payments  or 
transfers  to  counsel  made  by  a  bankrupt,  in  con- 
templation of  bankruptcy  proceedings,  for  serv- 
ices to  be  rendered,  where  that  court  has  made 
no  order  in  the  proceeding  authorized  by  Bankr. 
Act  July  1,  1898,  c.  541,  J  60d,  30  Stat.  562 
(U.  S.  Comp.  St.  1901,  p.  3446),  to  re-examine 
and  reduce  such  payments  or  transfers.— In  re 
Wood,  28  S.  Ct.  621,  210  U.  S.  246,  52  L. 
Ed.  1046. 

Jurisdiction  of  a  court  of  bankruptcy  un- 
der Bankr.  Act  July  1.  1898,  c.  541,  §  60d,  30 
Stat.  562  (U.  S.  Comp.  St  1901,  p.  3446),  to 
re-examine  and  reduce,  on  petition  of  the  trus- 
tee, payments  and  transfers  made  by  a  bank- 
rupt to  counsel,  in  contemplation  of  bankruptcy, 
for  services  to  be  rendered,  extends  to  a  case 
where  such  counsel  are  nonresidents  of  the 
state  and  district,  and  where  the  transactions 
occurred  and  the  notice  of  the  proceeding  was 
served  outside  the  district— Id. 

A  suit  by  the  trustee  in  bankruptcy  to  re- 
cover property  held  by  a  third  person,  which,  if 
the  allegations  of  the  petition  are  true,  belonged 
to  the  bankrupt,  and  consequently  passed  to  the 
trustee  as  the  representative  of  the  bankrupt's 
estate,  is  not  made  justifiable  in  the  bankruptcy 
court  by  the  provision  of  Bankr.  Act  July  1, 
1898,  c.  541,  §  70e,  30  Stat  565  (U.  S.  Comp. 
St.  1901,  p.  3452),  as  amended  by  Act  Feb.  5,  . 
1903.  c.  487.  I  16,  32  Stat.  800  (U.  S.  Comp. 
St.  Supp.  1909,  p.  1316),  conferring  concurrent 
jurisdiction  on  courts  of  bankruptcy  of  suits  . 
by  the  trustee  to  avoid  any  transfer  of  the  bank- 
rupt's property  which  his  creditors  might  have 
avoided,  and  to  recover  such  property,  or  its 
value,  from  persons  who  are  not  bona  fide  hold- 
ers for  value.— Harris  v.  First  Nat  Bank  of 
Mt  Pleasant,  30  S.  Ct.  296,  216  U.  S.  382,  54 
L.  Ed.  528. 

A  federal  District  Court  has  jurisdiction  to 
grant  an  order  for  the  examination  of  witnesses 
who  are  residents  of  the  district,  on  the  applica- 
tion of  a  trustee  in  bankruptcy,  appointed  in 
proceedings  in  bankruptcy  pending  in  another 
district— In  re  Elkus,  30  S.  Ct.  377,  216  U.  S. 
115.  54  L.  Ed.  407. 

The  District  Courts  of  the  United  States 
sitting  in  bankruptcy  have  ancillary  jurisdic- 
tion to  make  orders  and  issue  process  in  aid 
of  proceedings  pending  end  being  administered 
in  the  district  court  of  another  district — Id. 

Suit  by  trustee  in  bankruptcy  against  di- 
rectors of  bankrupt  corporation  held  justifiable 
in  a  court  of  bankruptcy  under  Bankr.  Act, 
§§  23b,  70e,  under  allegations  that  the  officers 
by  false  pretenses  have  withdrawn  its  funds. 
—Park  V.  Cameron,  35  S.  Ct  719,  237  U.  S. 
616,  69  L.  Ed.  1147. 

A  chattel  mortgagee  of  a  bankrupt  corpora- 
tion, by  answering  to  the  merits,  consents  to 
the  jurisdiction  of  a  federal  bankruptcy  court 
other  than  that  of  the  bankrupt's  residence  to 
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entertain  a  petition  to  determine  the  validity 
of  the  mortgage  on  the  ground  that  it  was  not 
recorded .  in  the  county  where  the  bankrupt  re- 
sides.— Fairbanks  Steam  Shovel  Ck).  v.  Wills,  36 
S.  Ct.  466,  240  U.  S.  642,  60  L.  Ed.  841,  af- 
firming decree  In  re  Federal  Contracting  Co., 
212  F.  688,  129  C.  C.  A.  224. 


States 


Cironlt 


— —   United 
Courts. 

See  6  Cent.  Dig.  Bankr.  I  412. 

Where  goods  have  been  seized  under  a  pro- 
visional order  in  bankruptcy,  and  turned  over 
to  the  assignee  as  a  part  of  the  bankrupt  estate 
after  <  adjudication,  and  the  person  in  whose 
hands  they  were  seized  abandons  all  pursuit  of 
the  goods  themselves,  and  brings  his  action 
against  the  marshal  for  trespass,  a  bill  in  equity 
by  the  assignee,  to  enjoin  the  prosecution  of 
such  action,  is  not  a  suit  "at  law  or  in  equi- 
ty" against  a  person  claiming  an  adverse  in- 
terest, "touching  any  property  or  rights  of  the 
bankrupt,  transferable  to  or  vested  in  the  as- 
signee/' within  Rev.  St.  U.  S.  §  4979,  giving 
jurisdiction  in  such  cases  to  the  United  States 
circuit  court. — Leroux  v.  Hudson,  109  U.  S.  468, 
3  S.  Ct.  309,  27  L.  Ed.  1000 ;  Schott  v.  Same, 
109  U.  S.  477,  3  S.  Ct.  314,  27  L.  Ed.  1003. 

Under  the  bankruptcy  act  of  March  2, 
1867,  §  2  (Rev.  St.  §  4979),  providing  that  the 
circuit  court  has  jurisdiction  of  all  suits  in 
equity  brought  by  an  assignee  in  bankruptcy 
against  any  person  claiming  an  adverse  inter- 
est touching  any  property  of  the  bankrupt  trans- 
ferable to  or  vested  in  the  assignee,  such  an  as- 
signee, in  possession  of  land  of  the  bankrupt, 
may  maintain  a  suit  in  equity  in  such  court  to 
have  declared  void,  as  a  cloud  upon  his  title,  a 
levy  upon  said  land  of  an  execution  rendered 
inoperative  by  the  bankruptcy  proceedings,  but 
which  was  levied  before  the  assignment,  and  is 
not  void  upon  its  face.— Chapman  v.  Brewer, 
114  U.  S.  158,  5  S.  Ct.  799.  29  L.  Ed.  83. 

Diversity  of  citizenship'  between  the  trus- 
tees in  bankruptcy  and  the  defendant  is  not 
necessary  to  the  exercise  by  a  federal  circuit 
court  of  its  jurisdiction  under  Bankr.  Act  July 
1,  1898,  c.  541,  J  23,  30  Stat.  552  [U.  S.  Comp. 
St.  1901,  p.  3431],  of  a  suit  brought  by  such 
trustees  upon  an  alleged  cause  of  action  for 
moneys  due  the  bankrupt  at  and  prior  to  the 
adjudication  in  bankruptcy,  where  the  citizen- 
ship of  the  bankrupt  and  the  defendant  is  such 
that  the  former  might  have  sued  in  the  federal 
court  but  for  the  bankruptcy^  proceedings. — Bush 
V.  Elliott,  26  S.  Ct.  668,  202  U.  S.  477,  50  L. 
E.  1114. 

£2xclusivenes8  of  jurisdiction  of  the  bank- 
ruptcy court  of  proceedings  in  bankruptcy  pre- 
cludes maintenance  in  a  federal  circuit  court  of 
a  suit  in  equity  by  surety  of  bankrupt  public 
contractor,  involving  matters  with  which  cred- 
itors of  the  bankrupt  have  no  concern,  for  the 
purpose  of  controlling  distribution  of  funds  in 
the  trustee's  possession.— (1912)  United  States 
Fidelity  &  Guaranty  Co.  v.  Bray,  32  S.  Ct.  620, 
225  U.  S.  205,  56  L.  Ed.  1055,  affirming  decree 
(1909)  Bray  v.  United  States  Fidelity  &  Guar- 
anty Co.,  170  F.  689.  96  C.  C.  A.  9. 

The  consent  of  defendant  provided  for  by 
Bankrupt  Act  July  1,  1898.  §  23b,  governing 
the  jurisdiction  of  suits  by  trustee  in  bankrupt- 
cy, did  not  confer  jurisdiction  on  the  federal 
Circuit  Courts  which  they  would  not  have  be- 
cause of  diverse  citizenship  and  amount  in  con- 
troversy, or  by  reason  of  a  cause  of  action 
arising  under  the  Constitution  or  laws  of  the 
United  States.— Lovell  v.  Isidore  Newman  Sc 
Son,  33  S.  Ct.  375,  227  U.  S.  412,  57  L.  Ed. 
577. 


-*—  State  oovrts. 

See  6  Cent  Dig.  Bankr.  fiS  414.  417. 

An  assignee  in  bankruptcy  has  authority  to 
appear  in  a  suit  brought  against  him  in  the 
state  court,  and  litigate  bis  rights  there;    and. 


when  he  does  so,  the  judgment  in  such  an  ac- 
tion is  binding  upon  him,  and  those  he  repre- 
sents, although,  by  section  711,  Rev.  St.,  the 
United  States  courts  have  exclusive  jurisdiction 
*'in  all  matters  and  proceedings  in  bankruptcy." 
—Winchester  v.  Heiskell,  119  U.  S.  450,  7 
S.  Ct.  281,  30  L.  Ed.  462 ;  Id.,  120  U.  S.  273, 
7  S.  Ct.  562,  30,  L.  Ed.  464.  • 

Under  the  bankrupt  acts  of  1841  and  1867, 
the  assignee  in  bankruptcy  could  sue  in  the 
state  courts  to  collect  assets  vesting  in  him  by# 
the  assignment,  and  to  set  aside  payments,  or 
transfers  fraudulent  under  the  bankruptcy  laws 
or  under  the  state  law*  or  at  common  law. — 
Wilson  V.  Goodrich,  154  U.  S.  640,  14  S.  Ct. 
1186,  25  L.   Ed.  111. 

The  validity  of  all  other  claims  against  the 
bankrupt,  and  the  question  whether  others  *have 
received  voidable  preferences  and  have  not  been 
required  to  surrender  them,  cannot  be  litigated 
in  a  suit  in  a  state  court  to  avoid  an  alleged  un- 
lawful preference,  since  this  would,  in  effect, 
transfer  the  administration  of  the  bankrupt's 
estate  from  the  federal  District  Court  to  the 
state  court.  Judgment,  Jackman  v.  Eau  Claire 
Nat.  Bank  (1905)  104  N.  W.  98,  125  Wis.  4(55, 
affirmed.— Eau  Claire  Nat.  Bank  v.  Jackman, 
27  S.  Ct.  391,  204  U.  S.  522,  51  L.  Ed.  596. 

^=9l296.  — —  Cononrrent  and  oonfllotiaK 
jnrisdiotion  of  United  States 
oonrts  and  state  oourts. 

See  6  Cent  Dig.  Bankr.  9  414;  U  Cent.  Dig.  Courts. 
S  1332. 

The  possession  by  a  court  of  bankruptcy  of 
the  proceeds  of  a  sale  of  the  chattels  covered  by 
a  mortgage  given  by  the  bankrupt,  which  sale 
was  had  pursuant  to  an  agreement,  approved  by 
that  court,  providing  for  the  deposit  of  the  net 
proceeds  by  a  temporary  receiver  as  a  special 
fund  to  which  the  lien,  if  any,  of  the  chattel 
mortgage,  w^as  transferred,  does  not  deprive  a 
state  court  of  its  jurisdiction,  under  Bankr. 
Act  July  1,  1898,  c.  541,  §  23b,  30  Stat.  544 
[U.  S.  Comp.  St.  1901,  p.  3431],  of  a  suit  by 
the  trustee  in  bankruptcy  to  set  aside  the  mort- 
gage as  in  fraud  of  creditors.  Judgment,  Voll- 
kommer  v.  Frank  (1905)  95  N.  Y.  S.  324,  107 
App.  Div.  594,  affirmed.— -Fi*ank  v.  Voilkommer, 
27  S.  Ct.  596,  205  U.  S.  521.  51  L.  Ed.  911. 

A  trustee  in  bankruptcy  charged  with  the 
value  of  certain  property  which  had  come  into 
his  possession  as  an  asset  and  improperly  de- 
livered to  a  firm  of  which  he  was  a  member 
may  be  enjoined  by  a  state  court  at  the  instance 
of  the  other  partners  from  using  the  partnership 
assets  to  satisfy  the  judgment  in  summary  pro- 
ceedings against  himself. — Hebert  v.  Crawford, 
33  S.  Ct,  484,  228  U.  S.  204,  57  L.  Ed.  80O. 

A  state  court,  enjoining  a  trustee  in  bank- 
ruptcy from  using  assets  of  a  firm  of  which 
he  is  a  member  to  satisfy  a  judgment  in  bank- 
ruptcy charging  him  with  value  of  assets  of 
bankrupt  which  he  improperly  delivered  to  his 
firm,  may  determine  liability  of  his  successor 
who  received  the  money  of  the  firm  knowing 
that  it  had  been  taken  in  violation  of  the  in- 
junction.— Id. 

^=»298.  Time  to  sne»  and  limitations. 

See  6  Cent  Dig.  Bankr.  9§  430-443. 

A  suit  to  recover  a  simple  debt  is  within  the 
limitation  contained  in  Rev.  St.  §  5057,  and  a 
writ  of  error  sued  out  by  an  assignee  to  review 
a  judgment  against  his  bankrupt,  in  an  action 
for  a  money  demand,  more  than  two  years  after 
its  rendition,  is  barred  thereby.—Jenkins  v.  In- 
ternational Bank,  106  U.  S.  571,  2  S.  Ct.  1, 
27  L.  Ed.  304. 

The  two-years  limitation  provided  by  Bank- 
rupt Act  1867,  §  2  (Rev.  St.  §  5057),  providing 
that  *'no  suit  at  law  or  in  equity  shall  in  any 
case  be  maintainable  by  or  against  such  as- 
signee, or  by  or  against  any  person  claiming 
an  adverse  interest,  touching  the  property  and 
rights  of  property  aforesaid,  in  any  court  w^at- 
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soever,  unless  the  same  shall  be  brought  with- 
in two  years  from  the  time  the  cause  of  action 
accrued,  for  or  against  such  assignee,"  applies 
to  suits  by  assignees  to  collect  the  debts  and 
assets  of  the  estate,  as  well  as  to  suits  ielating 
to  specific  property. — Id. 

The  bar  of  Rev.  St  §  5057,  does  not  be- 
gin to  run  when  the  fraudulent  transfer  has 
been  concealed  until  the  discovery  of  the  fraud. 
-Rosenthal  v.  Walker,  111  U.  S.  185,  4  S.  Ct. 
382.  28  L.  Ed.  395. 

Knowledge  of  the  assignee  that  the  bank- 
rupt refused,  at  a  judicial  examination,  to  an- 
swer certain  questions  regarding  his  property, 
on  the  ground  that  his  answers  would  incrim- 
inate bim  with  respect  to  an  indictment  tben 
pending  against  him  for  a  criminal  offense  under 
tbe  bankrupt  laws,  does  not  show  that  the  as- 
signee had  constructive  knowledge  of  a  secret 
transfer  by  the  bankrupt  in  fraud  of  the  bank- 
rupt law.  His  knowledge  is  a  question  for  the 
jury,  on  all  the  evidence. — Id. 

An  assignee  in  bankruptcy  sued  a  creditor 
of  tbe  bankrupt  to  obtain  the  dolivory  of  two 
securities  held  by  the  latter  for  his  debt,  plain- 
tiff alleffing  that  defendant  had  unlawfully  pos- 
sessed himself  of  the  same.  The  creditor  deliv- 
ered up  one  of  the  securities,  and  the  litieration 
was  dropped.  Afterwards,  in  a  suit  by  the 
assignee  against  the  creditor  to  recover  tbe  oth- 
er security,  it  was  decided  that  the  creditor  was 
entitled  to  it.  Heldf  that  the  statute  of  lim- 
itations began  to  run,  against  an  action  by  the 
creditor  against  the  assignee  to  have  the  secur- 
ity surrendered  to  the  assignee  applied  to  plain- 
tiflTs  debt,  from  the  time  of  such  surrender.— 
Doc  V.  Hyde,  114  U.  S.  247,  5  S.  Ct.  841,  29 
L.  Ed.  142. 

A  right  of  action  by  the  holders  of  the  equi- 
table title  to  land  to  restrain  the  execution  of 
a  judgment  in  ejectment  obtained  by  an  assignee 
in  bankruptcy,  in  whom  is  the  legal  title,  does 
not  accrue,  within  the  limitation  of  actions 
against  assismees  in  bankruptcy,  under  Rev.  St. 
ir.  S.  ^  5057,  until  the  rendition  of  the  judg- 
ment.—Webb  V.  Bamwall,  116  U.  S.  193.  6  S. 
Ct,  350,  29  L.  Ed.  595. 

Where  a  partnership  is  formed  between  a 
party  to  whom  the  government  has  given  a  con- 
tract and  other  persons  whose  means  are  re- 
quired to  carry  it  out,  and  the  contractor  be- 
comes bankrupt  before  payment  is  received  from 
the  government,  the  partners*  right  of  action 
against  the  assignee  for  the  interest  in  the 
claim  does  not  accrue,  within  Rev.  St.  §  5057, 
nntil  after  payment  of  the  claim  to  the  as- 
signee.—Hobbs  V.  Mcl^ean.  117  U.  S.  567,  6 
8.  Ct.  870,  29  L.  Ed.  940. 

An  assignee  in  bankruptcy  proceeded  in  the 
district  court  by  petition,  under  Rev.  St.  §  5063, 
to  have  canceled  a  voluntary  conveyance  by 
the  bankrupt  to  his  children,  which  they  answer- 
ed, denying  fraud,  and  claiming  title  by  way  of 
advancement  from  the  father,  and  asking  for 
an  account  from  the  assignee,  who  had  taken 
possession.  The  assignee  subsequently,  without 
notice,  had  his  petition  dismissed  "without  prej- 
udice," etc.  Nearly  three  years  after  the  fil- 
ing of  the  petition,  he  brought  suit  in  the  cir- 
cuit court  for  the  same  purpose,  and  set  up,  as 
a  defense  to  a  cross  bill,  the  two-years  ban  of 
section  5057.  Held,  that  that  suit,  and  the 
proceedings  in  the  district  court,  having  substan- 
tially the  same  object,  were  to  be  regarded,  for 
the  purposes  of  the  limitation  prescribed  by  that 
section,  as  one  and  the  same  suit.— Adams  v. 
mej,  122  U.  S.  382,  7  S.  Ct.  1208,  30  L.  Ed. 

In  1875  a  bill  was  filed  against  W.  for  a 
decree  on  his  notes  held  by  complainant  bank, 
and  a  sale  of  collaterals  for  their  satisfaction. 
W.  set  np  usury,  and,  by  cross  bill,  prayed  an 
account,   and    the    application   of   the   usurious 


interest,  and  for  a  surrender  of  tbe  collaterals. 
Pending  the  suit,  on  July  31,  1878,  J.  was  ap- 
pointed W.'s  assignee.  In  1874  G.  and  others 
Hied  a  bill  against  W.,  the  bank,  and  others, 
alleging  that  they  had  purchased  of  W.  certain 
land  on  which  one  of  defendants  held  a  mort- 
gage (one  of  the  collaterals  mentioned  in  the 
first  suit,  transferred  by  the  bank),  but  that 
there  was  nothing  due  on  it,  and  praying  to 
have  it  canceled.  Said  defendant  and  the  bank 
filed  cross  bills,  alleging  the  collateral  agree- 
ment with  the  bank;  and  W.  filed  a  cross  bill 
setting  up  usury  as  in  the  first-mentioned  suit. 
February  28,  1878,  a  decree  was  entered  in  the 
G.  suit,  sustaining  the  validity  of  the  collateral 
agreement.  November  26,  1883,  more  than  five 
years  after  the  appointment  of  the  assignee,  the 
bank  filed  a  supplemental  bill  in  its  suit  against 
W.,  setting  up  the  decree  in  the  G.  suit  as  a 
former  adjudication  and  bar  to  any  further  pro- 
ceedings by  the  assignee  for  an  account  under 
his  cross  bill.  Held,  that  the  filing  of  the  sup- 
plemental bill  was  not  a  new  suit  against  the 
assignee  by  one  claiming  an  adverse  interest 
touching  rights  vested  in  him,  but  was  new  mat- 
ter arising  after  the  filing  of  the  original  bill, 
in  support  of  the  relief  originally  prayed  for, 
and  therefore  not  affected  by  the  two-years 
limitations  prescribed  by  Rev.  St.  U.  S.  §  5057, 
relating  to  suits  between  an  assignee  in  bank- 
ruptcy and  persons  claiming  an  adverse  inter- 
est.— Jenkins  v.  International  Bank  of  Chicago, 
127  U.  S.  484,  8  S.  Ct.  1196,  32  L.  Ed.  189. 

An  action  by  the  assignee  of  a  deceased 
bankrupt  against  the  bankrupt's  administrator, 
to  recover  the  proceeds  of  insurance  policies  on 
the  bankrupt's  life,  which  the  bankrupt  had 
assigned  to  defendant  in  trust  for  his  daugh- 
ters, is  an  action  between  '*an  assignee  in  bank- 
ruptcy and  a  person  claiming  an  adverse  in- 
terest," within  the  meaning  of  Rev.  St.  §  5057, 
as  the  administrator  represents  the  daughters' 
interests.— Avery  v.  Cleary,  132  U.  S.  604,  10 
S.  Ct.  220,  33  L  Ed.  469. 

The  failure  of  decedent  to  include  the  poli- 
cies in  his  schedule  of  assets  filed  in  the  bank- 
ruptcy proceedings,  and  the  fact  that  neither 
he,  his  children,  nor  his  administrator  gave  no- 
tice of  the  policies  to  the  assignee,  could  not  be 
imputed  as  fraud  to  take  the  case  out  of  the 
statute  of  limitations;  the  policies  having  been 
transferred  long  before  the  petition  in  bank- 
ruptcy was  filed. — Id. 

TVliere  an  assignee  in  bankruptcy  knows 
that  the  bankrupt  has  been  carrying  consider- 
able life  insurance,  and  can  learn  by  inquiry 
whether  the  policies  have  been  assigned  or  can- 
celed, but  fails  for  nearly  four  years  to  do  so, 
he  is  guilty  of  laches,  and  is  thereby  estopped 
to  plead  a  fraud  as  to  such  policies,  so  as  to 
bring  an  action  for  their  recovery  within  the 
statute* of  limitations.— Id. 

An  assignee  in  bankruptcy,  appointed  in 
1879,  brought  suit  in  1886  to  set  aside,  as 
fraudulent,  -  certain  conveyances  made  by  the 
bankrupt  in  1874.  It  appeared  that  in  1875 
certain  creditors  had  brought  an  action  in  a 
New  York  court  to  set  aside  these  conveyances, 
and  had  filed  a  lis  pendens  therein,  and  that 
a  judgment  was  rendered  in  their  favor  in  1885. 
The  plaintiff  alleged  that  he  had  no  knowledge 
of  the  conveyances  in  question,  or  any  facts 
relating  thereto,  until  he  was  informed  of  this 
decree,  which  was  in  July,  1886;  but  he  failed 
to  show  how  he  came  to  be  so  long  ignorant  of 
his  rights,  or  the  means,  if  any,  used  by  de- 
fendants fraudulently  to  keep  him  in  ignorance, 
or  how  or  when  he  obtained  knowledge  of  the 
matters  alleged  in  the  bill.  Held,  that  the  claim 
was  barred,  both  by  the  two-years  limitation  in 
the  bankruptcy  statute  of  1867,  and  by  the 
six-years  limitation  prescribed  by  the  New  York 
statute.  Code  Civ.  Proc.  N.  Y.  8  382,  subd.  5. 
— Pearsall  v.  Smith,  149  U.  S.  231,  13  S.  Ct. 
833,  37  L.  Ed.  713,  affirming  decree  38  F.  380. 
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Rey.  St  f  6057,  applies  only  to  smts  grow- 
ing out  of  disputes  in  respect  of  property  and 
of  rights  of  property  of  the  bankrupt  which 
came  to  the  hands  of  the  assignee,  which  ad- 
verse claims  existed  while  in  the  hands  of  the 
bankrupt,  and  before  assignment.— Dushane  v. 
Beall.  161  U.  S.  513.  16  S.  Ct.  637,  40  L.  Ed. 
791. 

The  two  years'  limitation  prescribed  by 
Rev.  St.  U.  S.  §  5057,  for  suits  between  an  as- 
signee in  bankruptcy  and  a  person  claiming  any 
adverse  interest  touching  any  property  or  rights 
of  property  transferable  to  or  vested  in  such  as- 
signee, is  not  applicable  to  adverse  claims  aris- 
ing out  of  an  eoui table  attachment  and  an  i^s- 
signment  of  the  oankrupt's  interest  under  a  tes^ 
tamentary  trust,  where  both  attachment  and  as- 
signment were  subsequent  to  the  assignment  in 
bankruptcy.  Judgment,  Whittredge  v.  Sweetser 
(1905)  75  N.  E.  222,  189  Mass.  45,  affirmed.— 
Hammond  v.  Whittredge.  27  S.  Ct.  396,  204  U. 
S.  538.  51  L.  Ed.  606. 

The  trustee  in  bankruptcy  is  not  barred, 
on  the  ground  of  laches,  from  asserting  rights 
under  the  liens  of  execution  creditors  ui>on 
property  held  by  the  bankrupt  under  a  contract 
of  conditional  sale,  which  had  been  preserved 
for  the  benefit  of  tne  estate  by  an  order  of  the 
bankruptcy  court  because  the  first  based  his 
right  to  relief  solely  upon  the  claim  that  an  un- 
lawful preference  was  created  through  the  pay- 
ment of  an  indebtedness  by  the  transfer  of  the 
property  to  the  vendor  by  the  bankrupt  when 
insolvent— (1912)  Rock  Island  Plow  Co.  v. 
Reardon,  32  S.  Ct.  164,  222  U.  S.  354,  56^  L. 
Ed.  231,  affirming  decree  (1909)  Reardon  v. 
Rock  Island  Plow  Co.,  168  F.  654,  94  C.  C. 

A.  iia 

The  two  years'  limitation  after  the  closing 
of  an  estate  prescribed  by  Bankruptcy  Act  July 
1,  1898,  §  lid,  of  suits  by  or  against  trustees 
in  bankruptcy,  bars  an  action  by  a  former 
trustee  to  set  aside  a  conveyance  as  in  fraud 
of  creditors  after  the  bankruptcy  proceedings 
had  been  reopened  for  that  purpose,  on  the 
ground  that  he  had  just  discovered  the  facts^ 
where  pending  the  original  proceedings  the  trus- 
tee made  some  inquiries  but  dronned  the  matter. 
-Kinder  v.  Scharff,  34  S.  Ct  164,  231  U.  S. 
517,  58  L.  Ed.  343,  affirming  judgment  55  So. 
769,  129  La.  218. 

^=»300.  Proeess,  notlee  of  suit,  and  ap- 
pearance. 

See  6  Cent  Dig.  Bankr.  H  416.  449. 

Such  notice,  by  mail  or  otherwise,  as  the 
court  shall  direct,  of  the  proceeding  taken  under 
Bankr.  Act  July  1,  1898,  c.  541,  §  (30d,  30  Stat 
562  (U.  S.  Comp.  St  1901,  p.  3446),  to  re-ex- 
amine and  reduce  payments  or  transfers  to 
counsel  made  by  a  bankrupt,  in  contemplation 
of  bankruptcy  proceedings,  for  services  to  be 
rendered,  is  sufficient,  provided  that  an  op- 
portunity is  given  to  appear  and  contest  the 
reasonableness  of  the  charires. — In  re  Wood,  28 
S.  Ct.  621,  210  U.  S.  246,  52  L.  Ed.  1046. 

^5>301*  Injnnotlon  and  reeeiTer, 

See  6  Cent  Dig.  Bankr.  |  464. 

Rev.  St  i  720,  provides  that  an  injunction 
shall  not  be  granted  by  any  federal  court,  to 
stay  proceedings  in  any  state  court,  except  in 
cases  where  such  injunction  may  be  authorized 
by  any  law  relating  to  proceedings  in  bankrupt- 
cy. The  bankruptcy  act  of  March  2,  1867,  § 
40  (Rev.  St  S  5024),  provides  that,  where  a 
petition  in  involuntary  bankruj^tcy  is  filed,  the 
court  of  bankruptcy  may  restrain  all  persons  by 
Injunction  from  interfering  with  the  debtor's 
property.  By  section  2  of  the  latter  act,  the 
circuit  court  has  jurisdiction  of  all  suits  in 
equity  brought  by  an  assignee  in  bankruptcy 
against  any  person  claiming  an  adverse  inter- 
est in  the  property  assigned.  Held,  that  the 
circuit  court,  in  a  proceeding  by  such  an  as- 
oignee  to  have  the  levy  of  an  execution,  issued 


by  a  state  court  against  lands  assigned,  declared 
void,  may  issue  an  injunction  restraining  sale 
under  such  execution.— Chapman  v.  Brewer.  114 
U.  S.  158,  5  S.  Ct  799,  29  L.  Ed.  83. 

^=9302!   Pleading. 

See  6  Cent  Dig.  Bankr.  ||  456,  467. 

A  bill  in  eouity  cannot  be  maintained,  by 
an  assignee  in  bankruptcy,  against  the  wife  of 
the  bankrupt,  alleging  the  transfer  to  her  by 
him,  in  contemplation  of  bankruptcy,  and  with- 
out consideration,  of  a  large  amount  of  prop- 
erty, if  no  description  is  given  of  any  particu- 
lar property  or  fund  transferred,  or  arising 
out  of  any  property  or  fund  transferred,  and  if 
no  discovery  is  sought  in  relation  thereto,  but 
defendant's  oath  is  ^expressly  waived.— Hunting- 
ton V.  Saunders,  120  U.  S.  78,  7  S.  Ct  356, 
80  U  Ed.  580. 

^=s>303.  Evidenee. 
See  6  Cant  Dig.  Bankr.  ||  458-462. 

In  proof  of  an  averment  that  a  sale  was 
fraudulently  made  in  contemplation  of  insol- 
vency, it  may  be  shown  that,  eight  days  after 
another  sale  made  a  month  before  the  sale  in 
question,  a  secret  agreement  was  entered  into 
between  the  j)arties,  whereby  the  vendor  was 
reinvested  with  an  interest  in  the  property 
sold.-Rosenthal  v.  Walker,  HI  U.  S.  1&,  4 
S.  Ct  382.  28  L.  Ed.  395. 

A  decree,  in  bankruptcy  proceedings  by  the 
district  court,  that  the  facts  set  forth  in  the 
petition  are  true,  is  conclusive  in  a  suit  brought 
by  the  assignee  against  a  person  claiming  an 
adverse  interest  in  property  of  the  bankrupt; 
the  district  court  having  had  jurisdiction  of  the 
subject-matter,  and  the  bankrupt  having  vol- 
untarily appeared,  and  the  adjudication  having 
been  correct  in  form.--Chapman  v.  Brewer,  111 
U.  S.  158,  5  S.  Ct  799,  29  L.  Ed.  83. 

Testimony  of  dealings  between  debtor  and 
creditor  some  idx  or  seven  months  prior  to  a 
transaction  alleged  to  constitute  a  preference 
under  Bankr.  Act  July  1,  1898,  c.  541,  {  60,  30 
Stat  544,  564  [U.  S.  Comp.  St  1901,  p.  3445], 
is  admissible  on  the  question  of  knowledge,  in 
an  action  by  the  trustee  to  recover  the  amount 
of  the  preference.  Judgment,  Tredway  v.  Kauf- 
man 21  Pa.  Super.  Ct  256,  reversed.— Kauf- 
man V.  Tredwiy,  25  S.  Ct  33,  195  U.  S.  271. 
49  L.  Ed.  190. 

The  burden  of  proving  that  a  sale  by  a 
pledgee  of  the  property  of  a  bankrupt,  made 
conformably  to  the  contract  of  pledge,  was  un- 
fair, is  on  the  trustee  in  bauKruptcy  of  the 
pledgor,  who  seeks  to  avoid  the  sale.  Decree, 
In  re  Mertens  (1906)  144  E.  818,  75  C.  C.  A. 
548,  afilrmed.— Hiscock  v.  Varick  Bank  of  New 
York,  27  S.  Ct  681.  206  U.  S.  28.  51  li.  Ed.  945. 

«=s>304.  TriaL 

See  6  Cent  Dig.  Bankr.  I  468. 

The  verdict  of  jury  in  favor  of  a  trustee 
in  bankruptcy  to  set  aside  a  transfer  of  book 
accounts  as  fraudulent  cannot  be  treated  as  a 
finding  of  intent  to  defraud  of  which  the  trans- 
feree had  notice. — Van  Iderstine  v.  National 
Discount  Co..  33  S.  Ct.  343,  227  U.  S.  575, 
57  L.  Ed.  652,  afilrming  decree  174  F.  518,  98 
C.  C.  A.  300. 

^=»305«  Judgment. 

See  6  Cent  Dig.  Bankr.  ||  466-468. 

In  a  suit  by  an  assignee  against  his  as- 
signor and  a  codefendant,  aUegiug  the  fraudu- 
lent withholding  of  assets,  and  seexing  to  affect 
tlie  goods  in  codefendant's  possession  with  a 
trust  in  favor  of  the  assignor's  creditors,  held^ 
upon  failure  of  proof  connectins[  the  codefend- 
ant with  the  fraud,  that  the  bill  was  rightly 
dismissed,  but,  as  to  the  assignor,  without 
prejudice  to  the  assignee's  right  to  recover  dam- 
ages against  him  in  an  action  at  law. — Cramer 
V.  Cohn,  119  U.  S.  355,  7  S.  Ct  277,  30  L.  Ed. 
*  439. 
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^s»906.  Appeal  and  error. 

An  appeal  to  the  federal  Supreme  Court 
from  a  decree  of  a  Circuit  Court  of  Appeals  on 
a  bill  in  equity  brought  by  a  trustee  in  bank- 
ruptcy to  set  aside  a  transfer  made  by  the 
bankrupt  in  fraud  of  creditors  need  not  be 
taken  within  the  30  days  prescribed  by  General 
Orders  in  Bankruptcy  No.  36,  for  appeals  under 
the  bankrupt  act,  but  the  appellate  jurisdiction 
being  under,  or  the  same  as  that  under,  the 
Circuit  Courts  of  Appeals  act  (Act  March  3, 
1891.  c.  517,  8  6.  26  Stat.  828  [U.  S.  Comp.  St 
1901.  p.  549]),  the  appeal  is  in  time  if  taken 
within  a  year.— (1910)  Thomas  v.  Sucarman,  30 
8.  Ct.  e&d.  218  U.  S.  129,  54  L.  Ed.  967,  29 
L.  R.  A.  (N.  SO  250,  reversing  decree  Same  v. 
Sugerman  il9(n)  157  F.  669,  85  C.  C.  A.  337, 
15  L.  B.  A.  (N.  S.)  1267. 

The  contention  that  the  Circuit  Court  of 
Appeals  should  not  have  ordered  dismissal  of 
the  complaint  in  a  suit  by  trustee  to  set  aside 
fraudulent  conveyance  when  it  found  that  the 
transferee  had  no  knowledge  of  any  fraud  held 
not  well  founded,  where  error  was  assigned  on 
refusal  to  set  aside  the  verdict  against  it  and 
failure  to  enter  decree  in  its  favor.— Van  Ider- 
stine  V.  National  Discount  Co.,  33  S.  Ct  343, 
227  U.  S.  575,  57  L.  Ed.  652,  aflSrming  decree 
174  P.  518,  98  C.  C.  A.  300. 

m  CLAIMS  AGAINST  AND  DISTRIBU- 
TION OF  ESTATE. 

#=»307«  Oredlton      entitled     to     yrove 
olaima. 
Sm  t  Ceat  Dig.  Bankr.  |8  496-607,  H6-66i. 

^»311,  _  Eifeot    of    prefereneo    and 
avrrender  thereof. 

See  e  Cent.  Dig.  Bankr.  H  407-600. 

A  creditor  who  has  received  payments  of 
money  from  an  insolvent  debtor  within  four 
months  before  petition  in  bankruptcy  was  filed 
for  the  debtor,  but  who  did  not  know  or  have 
reasonable  cause  to  believe  that  the  payments 
were  intended  to^  give  him  a  preference,  the 
debtor  not  intending  to  give  a  preference,  can- 
not be  compelled,  under  Bankr.  Act  July  1, 
1898.  c.  541,  I  60b,  30  Stat  562  [U.  S.  Comp. 
St.  1901,  p.  344C^,  to  repay  the  money  to  the 
trustee  in  bankruptcy;  but  under  section  57g 
(3u  SUt  5e0  lU.  S.  Comp.  St.  1901,  p.  3443J), 
Be  must  surrender  the  preference  that  he  has 
received  before  any  claim  by  him  against  the 
estate  can  be  allowed.— Plrie  v.  Chicago  Title 
ft  Trust  Co.,  21  S.  Ct.  906,  182  U.  S.  438,  45 
U  Ed.  1171.  affirming  judgment  102  F.  1005, 
41  C.  C.  A.  681. 

The  provision  of  Bankr.  Act  July  1,  1898, 
c  541,  S  57g.  30  Stat  560  [U.  S.  Comp.  St 
1901,  p.  3443],  for  the  surrender  of  preferences 
as  a  condition  of  proving  claims,  is  not  a  pe- 
nal requirement,  to  be  strictly  construed.— Id. 

Payments  by  the  vendees  on  a  running  ac- 
count for  goods  which  were  sold  and  delivered 
after  they  oad  become  insolvent  when  received 
by  the  vendor  in  the  regular  course  of  business 
and  without  idea  or  intention  on  his  part  of  ob- 
taining a  preference  thereby,  are  not  though 
made  within  four  months  before  the  petition 
in  bankruptcy  was  filed  for  such  vendees,  pref- 
erences within  the  meaning  of  Bankr.  Act  July 
1,  1898,  c.  541.  I  60,  30  Stet  562  [U.  S.  Comp. 
St  1901^  ]}.  3445],  which  must  be  surrendered, 
under  section  57g,  before  the  vendor's  claim 
for  the  balance  due  can  be  allowed.  Judgment 
118  F.  270,  55  C.  C.  A.  364,  affirmed.— Jaquith 
V.  Alden,  23  S.  Ct  649,  189  U.  S.  78,  47  L. 
Ed.  717. 

Creditors  of  a  bankrupt  who  had  collected 
their  daim  by  attachments  in  suits  begun  less 
than  four  months  before  the  filing  of  the  peti- 
tion  in   bankruptcy,   are,   notwithstanding  the 


entry  of  satisfaction  of  record  in  such  suits, 
entitled  to  have  the  proof  of  their  claim  against 
the  bankrupt'"!  estate  allowed,  where  On  de- 
mand of  the  trustee  in  bankruptcy  they  subse; 
quently  paid  over  to  him  the  full  amount  of  the 
debts,  although  the  payment,  for  convenience 
of  counsel,  was  delayed  for  a  day  or  two  be- 
yond one  year  after  the  adjudication  in  bank- 
ruptcy. Decree,  Hutchinson  v.  Otis,  115  F. 
937,  58  C.  C.  A.  419,  affirmed.— Hutchinson  v. 
Otis,  Wilcox  &  Co.,  23  S.  Ct  778,  190  U.  S. 
552,  47  L.  Ed.  1179. 

Payments  made  on  an  open  Recount,  with- 
in four  months  of  the  debtor's  adjudication  in 
bankruptcy,  which  are  received  in  good  faith, 
without  the  creditor's  knowledge  of  ue  debtor's 
insolvency,  and  are  less  in  amount  than  the 
credit  sales  made  by  such  creditor  to  the  debtor 
during  that  period,  do  not  constitute  a  pref- 
erence which  must  be  surrendered  before  the 
claim  for  the  balance  can  be  allowed  under  the 
bankrupt  act — ^Yaple  v.  Dahl-Millikan  Grocery 
Co.,  24  S.  Ct  552,  193  U.  S.  526,  48  L.  Ed. 
776. 

A  creditor  of  a  bankrupt  who  has  in  good 
faith  received  a  preference,  voidable  under 
Bankr.  Act  July  1,  1898,  c.  541,  |  67e.  30  Stat. 
565  [U.  S.  Comp.  St  1901,  p.  3449],  solely 
because  given  within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy,  and  who 
has,  in  good  faith,  retained  the  preference  untU 
deprived  thereof  by  the  judgment  of  a  court  in 
a  suit  bv  the  trustee,  still  may  prove  the  debt 
so  voidably  preferred,  notwithstanding  the  pro- 
vision of  section  57g,  30  Stat  560  [U.  S.  Comp. 
St  1901,  p.  3443],  that  "the  claims  of  creditors 
who  have  received  preferences  shall  not  be  al- 
lowed unless  such  creditors  shall  surrender  their 
§  references."— Keppel  v.  Tiffin  Sav.  Bank,  25 
.  Ct  443,  197  U.  S.  356,  49  L.  Ed.  790. 

A  creditor  compelled  to  surrender  an  on- 
lawful  preference  may  prove  his  claim,  and 
receive  a  dividend  upon  an  equality  with  the 
other  creditors.  Decree  (1906)  149  F.  194.  79 
C.  C.  A.  153,  reversed.- Page  v.  Rogers,  29  S. 
Ct  159,  211  U.  S.  575,  53  L.  Ed.  332. 

A  court  of  bankruptcy,  in  compelling  a 
surrender  of  an  unlawful  preference,  should 
permit  the  creditor  to  prove  his  claim  against 
the  bankrupt  estate,  and  deduct  frc»n  the 
amount  of  the  preference  which  he  is  required 
to  surrender  the  dividend  which  the  court  finds 
is  coming  to  him. — ^Id. 

Payments  made  on  an  open  account  for 
goods  sold  and  delivered  within  four  months 
prior  to  an  adjudication  in  bankruptcy,  which 
are  received  in  good  faith,  without  the  cred- 
itor's knowledge  of  the  debtor's  insolvency,  the 
account  being  made  up  of  debits  and  credits, 
leaving  a  net  amount  due  from  the  bankrupt's 
estate,  do  not  constitute  preferences  which  the 
creditor  is  bound  to  surrender  before  proving  his 
claim.  Judgment  (1907)  153  F.  562,  82  C.  C. 
A.  516,  reversed.— Joseph  Wild  &  Co.  v.  Provi- 
dent Life  &  Trust  Co.,  29  S.  Ct  619,  214  U. 
S.  292.  53  L.  Ed.  1003. 

^=s>313.   Claims  proTable. 
See  6  Cent  Dig.  Bankr.  {{  469-495. 

^ss>314.  — »  In  cineraL 

See  6  Cent  Dig.  Bankr.  |8  469-473,  478,  488-487,  489, 
490. 

The  individual  liability  of  a  stockholder  does 
not  descend  upon  his  as^gnee  in  bankruptcy, 
nor  attach  to  the  assets  in  his  hands,  where  the 
assignee  has  not  accepted  the  stock  or  consented 
to  become  a  stockholder  in  the  corporation. — 
American  File  Co.  v.  Garrett  HO  U.  S.  288,  4 
S.  Ct  90.  28  L.  Ed.  149. 

A  husband's  debt  to  his  wife  for  paraphernal 
property   (created  by   the   Louisiana   Code)   is 

Erovable,   under  Rev.   St  |  5067,  against  the 
usband   in   bankruptcy,   and   is   therefore   ex- 
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tinguished  by  his  discharge.— Fleitas  v.  Rich- 
ardson, 147  IT.  S.  550,  13  S.  Ct.  495,  37  L.  Ed. 
276,  affirming  judgment  (C.  C.)  Same  v.  Meller, 
39  F.  129.  . 

Debts  provable  under  Bankrupt  Act  July  1. 
1898,  §  63a,  cl.  4,  include  only  such  as  existed 
at  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy.—Zavelo  V.  R<'eves,  33  S.  Ct.  365,  227  U. 
S.  625,  57  L.  Ed.  676,  Ann.  Cas.  19141).  664, 
affirming  judgment  Same  v.  J.  S.  Reeves  &  Co., 
54  So.  654,  171  Ala.  401. 

Purchasers  of  realty  belonging  to  a  bankrupt 
sold  for  taxes  and  special  assessments  are  enti- 
tled to  be  reimbursed  out  of  general  assets  of 
bankrupt  on  cancellation  of  their  certificates 
under  Bankr.  Act,  §  64a.— Dayton  v.  Stanard, 
30  S.  Ct.  695,  241  U.  S.  588,  60  L.  Ed.  1190, 
modifying  decree  Stanard  v.  Dayton,  220  F. 
441,  137  C.  C.  A.  35. 

^s»315.  —  Judgment  before   filins   of 
petition. 

See  6  Cent.  Dig.  Bankr.  99  488,  491. 

A  claim  for  alimony,  whether  for  arrears 
accrued  prior  to  an  adjudication  in  bankruptcy 
or  for  installments  accruing  thereafter,  not  con- 
stituting a  provable  debt  under  Bankr.  Act  July 
1,  1898,  c.  541,  30  Stat  544  [U.  S.  Comp.  St. 
1901,  p.  3418]  is  not  barred  by  the  bankrupt's 
discharge.— Audubon  v.  Shufeldt,  21  S.  Ct.  735, 
181  U.  S.  575,  45  L.  Ed.  1009 ;  (D.  C.)  Turner 
V.  Turner,  108  F.  785. 

Judgment  for  damages  for  plaintiff  in  trover 
to  recover  goods  purchased  when  insolvent, 
where  no  fraudulent  misrepresentations  are 
shown,  is  a  provable  debt,  within  Bankr.  Act 
July  1,  1898,  §  63a(4).— Kreitlein  v.  Ferger,  35 
S.  Ct.  685.  238  U.  S.  21,  59  U  Ed.  11&4,  re- 
versing judgments  97  Ni  E.  819,  52  Ind.  App. 
199.  and  98  N.  E.  1005,  52  Ind.  App.  199. 

^=»317.  — —  Costs  incurred  before  filing 
of  petition. 

See  6  Cent.  Dig.  Bankr.   99  493-495. 

A  charge  for  the  preparation  of  a  general 
deed  of  assignment  which  is  avoided  by  an  ad- 
judication in  bankruptcy  against  the  assignor 
on  a  petition  filed  within  four  months  after  the 
making  of  the  assignment  may  be  proved  as  an 
unsecured  claim  against  the  bankrupt's  estate. 
—Randolph  &  Randolph  v.  Scruggs,  23  S.  Ct. 
710,  190  U.  S.  533,  47  L.  Ed.  life. 

A  claim  for  legal  services  rendered  to  the 
assignee  in  a  general  deed  of  assignment  in  un- 
successfully resisting  an  adjudication  of  bank- 
ruptcy against  his  assignor  on  a  petition  filed 
within  four  months  after  the  making  of  the 
assignment  is  not  provable  against  the  bank- 
rupt's estate. — Id. 

^=9318.  —  Contraets. 

Sm  6  Cent  Dig.  Bankr.  9|  481.  482. 

A  claim  arising  out  of  the  conversion  by 
stockbrokers  of  shares  purchased  and  held  by 
them  on  a  customer's  account,  charging  him 
with  commission  and  interest,  and  crediting  him 
with  amounts  received  as  margins,  Is  provable 
under  Bankr.  Act  July  1,  1898,  c.  541,  §  63a,  30 
Stat.  562  [U.  S.  Comp.  S%  1910,  p.  34471,  as 
a  debt  "founded  upon  an  oi)en  account,  or  upon 
a  cun tract,  express  or  implied."  Judgment  66 
N.  E.  833,  201  111.  581,  reversed.— Crawford  v. 
Burke,  25  S.  Ct.  9,  195  U.  S.  176,  49  L.  Ed.  147. 

A  creditor,  by  elcK^ting  to  bring  an  action 
in  trover,  as  for  a  fraudulent  conversion,  does 
not  deprive  his  debt  of  its  provable  character 
under  Bankr.  Act  July  1,  1898,  c.  541,  S  63a, 
30  Stat.  562  [V.  S.  Comp.  St.  1901,  p.  3447], 
where  it  is  •*founded  upon  an  open  account  or 
upon  a  contract,  express  or  implied,"  in  view 
of  the  recognition  of  the  provable  character  of 
claims  for  fraud  in  general,  inferable  from  the 
exception  from  the  operation  of  a  discharge  in 
bankruptcy  which  section  17  of  that  act  makes 
in  favor  of  claims  for  fraud  which  have  been 


reduced  to  judgment,  or  which  originated  in  the 
bankrupt's  acts  while  acting  as  an  officer  or  in 
a  fiduciary  capacity.— Id. 

Independently  of  liability  on  his  bond,  there 
is  a  contractual  liability  resting  on  a  defaulting 
testamentary  trustee  to  restore  to  the  trust  es- 
tate assets  embezzled,  which  obligation  is  prov- 
able in  bankruptcy  under  Bankr.  Act,  §  63a, 
subd.  4,  as  a  debt  founded  on  an  open  account 
or  a  contract.— Clarke  v.  Rogers,  33  S.  Ct.  587, 
228  U.  S.  534,  57  L.  Ed.  953,  affirming  decree 
183  F.  518,  106  C.  C.  A.  64. 

The  filing  of  an  involuntary  petition  in 
bankruptcy  held  an  anticipatory  breach  of  an 
executory  contract,  where  the  trustee  does  not 
elect  to  assume  performance,  permitting  a  claim 
thereon  to  be  provable  in  bankruptcy  as  one 
"founded,"  within  Act  July  1,  1898,  $  63a^. 
**upon  a  contract,  express  or  implied." — Central 
Trust  Co.  of  Illinois  v.  Chicago  Auditorium 
Ass'n,  36  S.  Ct.  412,  240  U.  S.  581,  60  L.  Ed. 
811,  affirming  decree  In  re  Frank  B.  Scott 
Transfer  Co.,  216  F.  308,  132  C.  C.  A.  452. 

A  bankruptcy  court,  in  allowing  a  claim  for 
damages  for  an  anticipatory  breach  of  an  ex- 
ecutory contract,  should  not  limit  the  damages 
to  six  months  following  the  breach,  although 
the  contract  was  revocable  by  the  other  party 
thereto  on  six  months'  notice. — Id. 

^=9321.  Amount  of  claims. 

See  6  Cent.  Dig.  Bankr.  99  503,  505,  608-51S. 

^=9323.  — —  Secured  claims. 

See  6  Cent  Dig.  Bankr.  99  603.  505,  61S. 

A  creditor  of  a  bankrupt  who  has  taken  a 
mortgage  to  secure  his  debt,  which  is  not  void- 
able under  the  bankrupt  act,  is  entitled  to  in- 
terest on  the  mortgage  debt,  where  the  estate  is 
ample  for  that  purpose.  Judgment  (1907)  Cod- 
er V.  Arts,  152  F.  943,  82  C.  C.  A.  91,  15  L.  R. 
A.  (N.  S.)  372 ;  In  re  Coder,  Id. ;  In  re  Arts, 
Id. ;  Arts  v.  Coder,  Id.,  affirmed.— Coder  v. 
Arts,  29  S.  Ct  436,  213  U.  S.  223,  53  L.  Ed. 
772,  16  Ann.  Cas.  1008. 

Secured  creditors  of  a  bankrupt,  selling 
their  security  after  the  filing  of  the  petition  in 
bankruptcy,  and  finding  the  proceeds  insufficient 
to  pay  the  whole  amount  of  their  claims,  are 
not  entitled  to  apply  such  proceeds  first  to  in- 
terest accrued  since  the  filing  of  the  petition, 
then  to  the  principal  debt,  and  then  prove  for 
the  balance,  although,  by  Bankr.  Act  July  1, 
1898,  c.  541,  §§  57h,  67d,  30  Stat  5(K),  565  (U. 
S.  Comp.  St.  1901,  pp.  3443,  3449)  §  67d,  liens 
remain  unaffected  by  that  statute,  and  the  value 
of  securities  is,  by  section  57 h,  to  be  determined 
by  converting  them  into  money,  ''according  to 
the  terms  of  the  agreement."— (1911)  Sexton  v. 
Dreyfus,  31  S.  Ct.  256,  210  U.  S.  339,  55  L. 
Kd.  244,  reversing  decree  (C.  C.  A.  1910)  In  re 
Kessler,  180  F.  979,  103  C.  C.  A.  682. 

Interest  and  dividends  accruing  upon  pledg- 
ed securities  after  the  filing  of  a  petition  in 
bankruptcy  against  the  pledgor  may  be  first  ap- 
plied by  the  pledgees  to  the  after-accruing  in- 
terest upon  the  debt.— Id. 

^=9326.  Set-oifs  and  eonnterelaims. 

See  6  Cent.  Dig.  Bankr.  9  514. 

A  corporate  creditor  is  not  entitled  to  set 
off,  in  proving  its  claim  against  the  bankrupt 
debtor's  estate,  a  sum  retained  by  it  with  knowl- 
edge of  the  debtor's  insolvency,  and  within  four 
months  of  the  filing  of  the  oetition  in  bank- 
ruptcy, which  sum  was  due  and  owing  the  bank- 
rupt under  an  agreement  by  which,  in  paying 
its  employes,  the  corporation  was  to  deduct 
from  their  wages  the  amount  due  from  such 
employes  to  the  bankrupt  for  supplies  sold  them 
by  him,  and  to  remit  to  him  the  amount  thus 
deducted,  irrespective  of  any  indebtedness  oth- 
erwise due  from  him  to  the  corporation.  De- 
cree 129  F.  728,  64  C.  C.  A.  256,  reversed.— 
Western  Tie  &  Timber  Co.  v.  Brow'n,  25  S.  Cr. 
339,  196  U.  S.  502,  49  L.  Ed.  571. 
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^=>348 


Object  of  provision  of  Bankr.  Act  July  1, 
1898.  §  68a,  is  to  give  the  bankruptcy  court  the 
right  to  apply  the  principles  of  set-off  to  mutual 
credits  when  its  action  is  invoked  for  that  pur- 

Sose.— Cumberiand  Glass  Mfg.  Co.  v.  De  Witt, 
5  S.  Ct.  &S6,  237  U.  S.  447.  59  L.  Ed.  1042. 
affirming  judgment  87  A.  927.  120  Md.  381, 
Ann.  Cas.  1915A,  702. 

^^328.  Time  for  proof  of  olaims. 

See  6  Cent.  Dig.  Bankr.  9  518. 

The  presentation  and  delivery  of  proof  of 
claim  to  the  trustee  in  bankruptcy  within  a 
year  after  the  adjudication  is  a  sufficient  filing, 
within  the  meaning  of  Bankr.  Act  July  1,  1808, 
c.  541,  §  57,  30  Stat.  560  [U.  S.  Comp.  St. 
1901,  p.  3443],  when  read  in  connection  with 
general  orders  in  bankruptcy  No.  21,  provid- 
ing that  proofs  of  debt  received  by  any  trustee 
shall  be  delivered  to  the  referee  to  whom  the 
cause  is  referred.  Order,  In  re  Ingalls  Bros. 
(1905)  137  F.  517.  70  C.  C.  A.  101.  reversed. 
—J.  B.  Orcutt  Co.  V.  Green,  27  S.  Ct  195, 
204  U.  S.  96,  51  L.  Ed.  390. 

d=>329.   Proof   of   olaima. 

See  6  Cent  Dig.  Bankr.  99  501-507,  517,  619-621,  528, 

^9336.  —  Amendment  or  withdra^ral 
of  proof. 

See  6  Cent.  Dig.  Bankr.  99  528,  624. 

A  court  of  bankruptcy  may  allow  an  amend- 
ed proof  of  claim  against  a  bankrupt's  estate, 
filed  with  the  trustee's  consent,  to  be  substituted 
for  the  defective  original  proof,  although  an  ap- 
peal has  been  taken  by  the  trustee  to  the  Cir- 
cuit Court  of  Appeals  from  a  decree  of  such 
court  permitting  the  owners  of  the  claim  to 
prove  as  creditors.  Decree  Hutchinson  v.  Otis. 
115  F.  937,  53  C.  C.  A.  419,  affirmed.— Hutchin- 
son V.  Otis,  Wilcox  &  Co.,  23  S.  Ct  778,  190 
U.  S.  552,  47  L.  Ed.  1179. 

An  amended  proof  of  claim  against  a  bank- 
rupts estate,  filed  with  the  trustee's  consent 
more  than  a  year  after  adjudication,  may  be 
substituted  for  the  defective  original  proof,  al- 
though by  Bankr.  Act  July  1,  1898,  c.  541,  § 
57n,  30  Stat  561  [U.  S.  Comp.  St.  1901,  p. 
3444],  proofs  subseciuent  to  one  year  after  ad- 
judication are  forbidden.— Id. 

^^338.   Objections   to   claims   and   pso* 
eeedinKB  thereon. 

See  6  Cent  Dig.  Bankr.  99  525-527. 


— ^  ETidenee. 

See  6  Cent  Dig.  Bankr.  9  527. 

The  sworn  proof  of  a  claim  against  a  bank- 
rupt's estate  is  prima  facie  evidence  of  its  al- 
legations, although  objection  is  made  under 
Bankr.  Act  July  1,  1898,  c.  541,  §  57,  30  Stat 
5G0  [U.  S.  Comp.  St.  1901,  p.  34181,  to  its  al- 
lowance. Order  In  re  Dresser,  135  F.  495,  68 
C.  C.  A.  207.  affirmed.— Whitney  v.  Dresser,  26 
S.  Ct  316.  200  U.  S.  532,  50  L.  Ed.  584. 

^>341.  Allo^iranoe    or    disallo^ranoe    of 
claims. 

See  6  Cent  Dig.  Bankr.  99  516.  528. 

The  finding  of  the  state  board  of  assessors 
as  to  the  amount  of  outstanding  capital  stock 
of  a  corporation,  made  for  the  purpose  of  fixing 
the  amount  of  the  annual  license  fee  or  fran- 
chise tax  imposed  by  Gen.  St  N.  J.  1895.  §S 
251,  252.  267,  258,  260,  is  not  conclusive  on  the 
bankruptcy  court,  in  view  of  the  provisions  of 
Bankr.  Act  July  1,  1898,  c.  541,  30  Stat.  563 
[U.  S.  Comp.  St  1901,  p.  3447]  C  64a,  that  in 
case  any  question  arises  as  to  the  amount  or 
legality  of  any  tax  entitled  to  priority  of  pay- 
ment under  that  section,  the  ;same  shall  be  heard 
and  determined  by  the  court.  Judgment  In  re 
Cosmopolitan  Power  Co.,  137  F.  8o8,  70  C.  C. 


A.  388,  reversed.— State  of  New  Jersey  v.  Ander-    • 
son,  27  S.   Ct.  137,  203  U.  S.  483,  51  L.  Ed. 

^84. 

^=9343.  Filing  claims  proTed. 

See  6  Cent.  Dig.  Bankr.  9  522. 

A  trustee  in  bankruptcy  cannot  file  with 
himself  his  proof  of  his  own  claim  against  the 
bankrupt  estate,  nor  will  the  delivery  of  such 
claim  to  his  attorney,  to  be  filed  with  the  ref- 
eree, be  deemed  the  equivalent  of  a  delivery  to 
such  referee.  Order,  In  re  Ingalls  Bros.  (1905) 
137  F.  517,  70  C.  C.  A.  101,  reversed.-J.  B. 
Orcutt  Co.  V.  Green,  27  S.  Ct  195,  204  U.  S. 
96,  51  L.  Ed.  390. 

<S=:»344.   Priorities. 

See  6  Cent  D!g.  Bankr.  99  531-540,  563.  664. 

^=s>346.  Taxes. 

See  6  Cent  Dig.  Bankr.  9  535. 

» 

The  claim  of  the  state  of  New  Jersey 
against  the  estate  of  a  bankrupt  corporation 
organized  under  the  laws  of  that  state,  but  do- 
ing no  business  and  having  no  property  there, 
for  the  ''annual  license  fee  or  franchise  tax*'  on 
its  outstanding  capital  stock,  imposed  under 
Gen.  St.  N.  J.  189^  §§  251,  252,  257,  258,  260, 
is  for  a  tax  legally  due  and  owing  to  the  state, 
which,  under  Bankr.  Act  July  1,  1898,  c.  541, 
30  Stat  563  [U.  S.  Comp.  St.  1901,  p.  34471, 
§  64a,  must  be  paid  in  advance  of  dividends  to 
creditors.  Judgment,  In  re  Cosmopolitan  Pow- 
er Co.  (1905)  137  P.  858,  70  C.  C.  A.  388,  re- 
versed.—State  of  New  Jersey  v.  Anderson,  27 
S.  Ct  137.  203  U.  S.  483,  61  L.  Ed.  284. 

The  franchise  tax  assessed  under  Gen.  St.  N. 
J.  1895,  5^  251,  252,  257,  258,  260,  on  the  basis 
of  the  capital  stock  of  a  corporation  issued 
and  outstanding  on  the  Ist  of  January  preced- 
ing the  making  of  the  return,  is  "legally  due 
and  owing'*  within  the  meaning  of  Bankr.  Act 
July  1,  1898,  c.  541.  30  Stat  503  [D.  S.  Comp. 
St  1901,  p.  34471,  §  64a,  providing  that  taxes 
must  be  paid  in  advance  of  the  payment  of  divi- 
dends to  creditors,  although  such  tax  may  not 
have  been  collectible  until  after  the  corporation 
was  adjudged  a  bankrupt— Id. 

^=9347.  »—  Costs,  fees,  and  expenses. 

See  6  Cent.   Dig.   Bankr.   9  538. 

Assignees  of  a  corporation,  who  never  re- 
ceive possession  of  its  assets  because  the  same 
have  been  placed  in  the  hands  of  receivers  of 
another  court  in  foreclosure  proceedings,  but 
who  conceive  it  to  be  their  duty  to  defend  the 
foreclosure  suits,  and  file  a  cross  bill  looking  to 
the  administration  of  the  entire  assets,  are  en- 
titled to  have  the  compensation  for  themselves 
and  their  attorneys  made  a  direct  charge  on  the 
property  prior  to  the  claims  of  creditors  and 
stockholders.— Meddaugh  v.  Wilson,  151  U.  S. 
333,  14  S.  Ct.  356,  38  L.  Ed.  183. 

Claims  for  services  rendered  to  the  assignee 
in  a  general  deed  of  assignment  prior  to  an  ad- 
judication in  bankruptcy  against  the  assignor 
on  a  petition  filed  within  four  months  after  the 
making  of  the  assignment  are  preferred  claims 
against  the  bankrupt's  estate  to  the  same  ex-  . 
tent  as  if  the  assignee  had  paid  the  claims. — 
Randolph  &  Randolph  v.  Scruggs,  23  S.  Ct.  710, 
190  U.  S.  533,  47  L.  Ed.  1165. 

^=S9348.  Wages. 

See  6  Cent  Dig.  Bankr.  9  536. 

The  priority  of  payment  of  wages  "due  to 
workmen,  clerks,  or  servants,*'  given  by  Bankr. 
Act  July  1,  1898,  c.  541,  §  64,  30  Stat.  503 
[U.  S.  Comp.  St  1901,  p.  34471,  when  earned 
within  three  months  before  the  commencement 
of  the  bankruptcy  proceedings,  extends  to  claims 
which  had  been  assigned  before  the  bankruptcy 
proceedings   were   begun.— Shropshire,   WoodliO* 
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&  Ca  V.  Bush,  27  8.  Gt  1T8,  204  U.  S.  186, 
51  L.  Bd.  436. 


Under      Iaws      of 
States. 

See  6  Cent.  Dig.  Bankr.  |  683. 


United 


The  priority  over  claims  for  labor  against 
a    bankrupt    estate    which    the   United    States 

Sossessed  under  Rev.  St.  |  3466  (U.  S.  Comp. 
t  1901,  p.  2314),  and  the  like  priority  §iven 
by  section  346S  to  a  surety  which  had  paid  to 
the  United-  States  money  from  a  bankrupt, 
d«e8  not  exist  since  the  passage  of  Bankruptcy 
Act  July  1,  1898,  §  64.— (1912)  Guarantee 
Title  &  Trust  Co.  v.  Title  Guaranty  &  Sure- 
ty Co.,  32  S.  Ct.  457,  224  U.  S.  152,  56  L.  Ed. 
706,  reversing  judgment  (1909)  Title  Gusran- 
ty  &  Surety  Co.  v.  Guarantee  Title  &  Trust 
Co.,  174  F.  385,  98  C.  C.  A.  603. 

^s>350.  ^^  Under  laws  of  state. 

See  6  Cent.  Dig.  Bankn  |  537. 

Right  of  antecedent  creditors  under  Ky.  St. 
§  1907,  to  set  aside  a  conveyance  valid  as  to  sub- 
sequent creditors,  is  not  a  debt  nven  priority 
by  state  law,  within  Bankr.  Act  July  1,  1898, 
I  64b,  Bubsec.  5.— Globe  Bank  ft  Trust  Co.  of 
Paducah,  Ky.,  v.  Martin,  85  S.  Ct.  377,  236  U. 
S.  288,  59  L.  Ed.  583,  denying  certiorari  In  re 
Martin,  193  F.  841,  113  C.  C.  A.  627. 


—  PartnersUp  and  individnal 
ereditors. 
See  6  Cent  Dig.  Bankr.  H  563.  664. 

The  fact  that  there  are  no  partnership  as- 
sets and  no  solvent  partner  held  not  to  preclude 
a  creditor  of  an  individual  partner  from  claim- 
ing payment  to  the  exclusion  of  the  partnership 
creditors,  in  view  of  Bankr.  Act,  July  1,  1898, 
§  5.— Farmers*  &  Mechanics'  Nat.  Bank  of  Phil- 
adelphia V.  Ridpre  Avenue  Bank,  36  S.  Ct  461, 
240  U.  S.  498,  60  L.  Ed.  767. 

^s»352.  Mode  of  distribution. 

See  6  Cent  Dig.  Bankr.  99  501-507,  541-644,  648,  665- 
564. 


— »  In  seneral. 
See  f  Cent  Dig.  Bankr.  99  641-644. 

Preservation  by  the  bankruptcy  court  under 
Act  July  1,  1898,  S  67f,  of  lien  of  attachments 
in  state  court  to  set  aside  fraudulent  convey- 
ance, entitles  all  creditors  of  a  bankrupt  to  par- 
ticipate in  the  fund  from  sale  under  order  ot  the 
state  court,  which  while  setting  aside  the  con- 
veyance as  to  antecedent  creditors  held  that  un- 
der Ky.  St  i  1907,  it  was  valid  as  to  subse- 
quent creditors.— Globe  Bank  &  Trust  O).  of 
Paducah,  Ky.,  v.  Martin,  35  S.  Ct  377,  236 
U.  S.  288,  59  L.  Ed.  583,  denying  certiorari  In 
re  Martin,  193  F.  841,  113  C.  a  A.  627. 

Cs»3IS7.  ProoeedinKS  for  distribution  in 
SonoraL 

See  f  Cent  Dig.  Bankr.  99  641.644. 

The  powers  of  the  truHtees  in  bankruptcy, 
under  Rev.  St  S  5103,  are  ministerial,  and  not 
judicial,  and,  though  somewhat  enlarged,  are  in 
the  main  the  same  as  those  of  the  assignee,  and 
their  action  is  subject  to  the  revision  and  final 
control  of  the  district  court. — Merchants*  & 
Manufacturers'  Nat.  Bank  v.  Slagle,  106  U.  S. 
558,  1  a  Ct  342,  27  L.  Ed.  204. 

Right  of  bankruptcy  court  to  distribute  pro- 
ceeds from  sale  of  property  by  state  court  in  a 
suit  in  which  trustee  in  bankruptcy  had  inter- 
vened, as  conveyed  in  fraud  of  antecedent  cred- 
itors, was  not  excluded  by  the  proceedings  of 
the  state  court,  where  the  highest  state  court 
directed  proceeds  to  be  disposed  of  in  the  bank- 
ruptcy proceedings. — Globe  Bank  &  Trust  Co. 
of  Paducah,  Ky.,  v.  Martin,  35  S.  Ct.  377,  236 
U.  S.  288,  59  L.  Ed.  583,  denying  certiorari  In 
re  Martin,  193  F.  841,  113  C.  C.  A.  627. 


^=»362,    Bifeet    of    oroof    and   distrilnif- 
tion  on  rights  of  ereditors. 
See  6  Cent  Dig.  Bankr.  99  486.  604,  650-564.    ' 

^=:»363.  — —  In  general. 

See  6  Cent  Dig.  Bankr.  99  660-564. 

Filing  a  claim  and  participating  in  the 
bankruptcy  proceedings  aoes  not  waive  the 
right  of  a  customer  of  stockbrokers  to  recover 
from  the  trustees  of  their  bankrupt  estate  cer- 
tain stock  held  as  collateral  to  such  customer's 
account,  but  on  which  he  was  not  indebted, 
where  he  expressly  reserved,  in  his  proof  of 
claim,  whatever  rights  he  might  have  in  such 
stock.  Judgment,  In  re  Jacob  Berry  &  Co. 
(1906)  149  F.  176,  79  O.  O.  A.  124,  affirmed.— 
Thomas  v.  Taggart,  28  S.  Ct  519,  209  U.  S. 
383.  52  L.  Ed.  845. 

Proof  of  a  claim  in  bankruptcy  as  upon  a 
contract,  and  participation  in  composition  pro- 
ceedings, is  not  a  bar  to  action  for  deceit  in 
obtainmg  credit  by  false  reports  to  a  commercial 
agency.— Friend  v.  Talcott,  33  S.  Ct  505,  228 
U.  S.  27,  57  L.  Ed.  718,  affirming  judgment 
Talcott  v.  Friend,  179  F.  676,  103  C.  a  A.  80. 

^=s>364.  — ^  Seenred  olaims. 

See  6  Cent  Dig.  Bankr.  99  485,  504. 

Section  5106,  providing  that  pending  pro- 
ceedings by  creditors  shall  be  stayed  "upon  the 
application  of  the  bankrupt,"  relates  only  to 
creditors  whose  claims  are  ^'provable"  but  not 
proved;  and,  when  the  creditor  proved  his 
claim,  the  bankrupt  was  released,  under  sec- 
tion 5105,  from  all  obligation  to  give  further 
attention  to  the  foreclosure  suit,  notwithstand- 
ing that  the  decree  of  foreclosure  provided  for 
continuing  the  cause  for  further  proceedings, 
and  a  subsequent  deficiency  decree  obtained 
therein  by  the  creditor  without  actual  notice  ol 
the  discharge,  and  without  notifying  the  bank- 
rupt of  his  application  therefor,  was  absolutely 
void.— Scott  V.  Ellery,  142  U.  S.  881,  12  S.  Ct 
233,  85  L.  Ed.  1050. 

(G)  ACCOUNTING  AND  DISCHARGB 
OF  TRUSTEE. 

[No  paragraphs  or  references  In  this  Digest    Birt 
see  6  Cent  Dig.  Bankr.  99  565-674.] 

XV.  OOMPOSITION. 

^=»380.  Notice  of  application* 

See  6  Cent  Dig.  Bankr.  9  677. 

An  accommodation  maker  of  a  note,  which 
has  been  sold  to  one  who,  subsequently  to  the 
adjudgment  of  the  drawees  as  bankrupts,  en- 
ters into  the  composition  scheme,  is  not  a  "cred- 
itor," within  Act  1874,  §  17,  and  cannot,  in  an 
action  against  the  drawees,  complain  that  he 
had  no  notice  of  the  composition  proceedings.— 
Liebke  v.  Thomas,  116  U.  S.  605,  6  S.  Ct  496» 
29  L.  Ed.  744. 

^=»387.  Operation  and  eifect. 
See  6  Cent  Dig.  Bankr.  99  Wi-BOa.  e07-«ll 

Section  33  of  the  bankrupt  act  of  1867 
(Rev.  St.  §  5117),  providing  that  "no  debt  cre- 
ated by  the  fraud  or  embezzlement  of  the  bank- 
rupt, or  by  his  defalcation  as  a  public  officer,  or 
while  acting  in  any  fiduciary  character,  shall  be 
discharged  by  proceedings  in  bankruptcy,"  is 
applicable  to  composition  proceedings  under  sec- 
tion 17  of  the  suppletory  act  of  June  22,  1874, 
and  such  debt  is  not  discharged  b^  the  composi- 
tion proceedings,  though  the  creditor  is  made  a 
party  thereto,  and  accepts  his  pro  rata  share  of 
the  composition  fund.--6ayly  v.  Washington  & 
Lee  University.  106  U.  S.  11,  1  S.  Ct  88.  27 
L.  Ed.  97. 

Extortion  as  consideration  for  forbearing  to 
act  in  bankruptcy  proce<^ings  forbidden  by 
Bankrupt  Act  July  1,  1898,  §  29b.  cl.  5,  can- 
not be  inferred  from  a  promise  by  the  bankrupt 
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after  adjadication  that,  on  loan  of  a  snm  to  be 
used  in  a  composition  with  creditors,  he  wonld 
pay  them  the  balance  of  their  claim  when  such 
composition  was  confirmed.— Zavelo  v.  Reeves, 
33  S.  Ct.  365.  227  U.  S.  625,,  57  L.  Ed.  676, 
Ann.  Cas.  1914D,  664,  affirming  judgment  Same 
V.  J.  S.  Reeves  &  Co.,  54  So.  654,  171  Ala.  401. 

A  bankrupt  may  use  his  credit  to  acquire 
money  required  for  a  composition  offered  con- 
formably to  the  Bankrupt  Act  of  July  1,  1898, 
S  12.-Id. 

Effect  of  composition  proceedings  author- 
ized by  Bankr.  Act  July  1, 1898,  §  12,  as  amend- 
ed June  25,  1910,  in  a  measure  supersedes  bank- 
ruptcy proceeding,  and  reinvests  the  bankrupt 
with  all  his  property,  free  from  the  claims  in 
bankruptcy.— Cumberland  Glass  Mfg.  Co.  v.  De 
Witt,  35  S.  Ct.  636,  237  U.  S.  447,  59  L.  Ed. 
1042;  affirming  judgment  87  A.  927,  120  Md. 
381,  Ann.  Cas.  1915A,  702. 

No  adjadication  setting  off,  under  Bankr. 
Act  July  1,  1898,  S  68a,  against  claim  of  cred- 
itor, unliquidated  claim  against  it,  held  involv- 
ed in  composition  decree,  where  the  creditor 
made  no  attempt  to  have  the  setoff  adjudicated 
and  took  its  comi)osition  dividend  in  the  same 
manner  as  other  creditors.'-Id. 

V.  BIGHTS,    maCBDIES,   AKD   DIS- 
CHARGE OF  BAlfKBUPT. 

Discharge  as  breach  of  condition  in  bond,  see 
Bonds.  ^^110. 

Notice  to  creditors  of  application  for  discharge 
as  denial  of  due  process  of  law,  see  Constitu- 
tional Law,  ^=»309. 

Recognition  of  local  exemption  laws  as  delega- 
tion of  legislative  power,  see  Constitutional 
Law,  ^=>60. 

^=»390.   Actions  hj  banlLmpt. 

See  6  Cent  Dig.  Bankr.  99  627-636. 

A  voluntary  bankrupt  has  sufficient  title, 
prior  to  the  election  of  the  trustee,  to  the  per- 
sonal property  in^uded  in  his  schedule  of  as- 
sets, to  enable  him  to  bring,  and,  in  case  the 
trustee  neither  sues  nor  intervenes,  to  prose-' 
cute  to  judgment,  a  suit  for  damages  occasioned 
by  the  alleged  unlawful  judicial  sale  of  a  por* 
tion  of  such  property  after  he  had  filed  a  claim 
of  exemption.— (1912)  Johnson  v.  Collier,  32  S. 
Ct  104,  222  U.  S.  538,  56  L.  Ed.  306,  affirm- 
ing judgment  (1909)  49  So.  761,  161  Ala.  204. 

^=»391.   Aotioms  asaimst  bankrupt. 

Bee  6  Cent  Dig.  Bankr.  |9  637-666. 

The  duty  of  a  state  court,  in  which  a  suit 
against  a  bankrupt  for  a  provable  debt  is  pend- 
ing, to  grant  a  stay  of  proceedings,  under  Rev. 
St  U.  8.  I  5106,  upon  application  of  the  bank- 
rapt,  until  the  question  of  his  discharge  shall 
have  been  determined,  is  not  affected  by  the 
fact  that  the  suit  was  begun  by  attachment 
more  than  four  months  before  the  adjudication 
in  bankruptcy,  and  had  been  dissolved  by  giving 
bond  with  sureties  to  pay  the  amount  of  the 
judgment  which  might  be  recovered.— Hill  v. 
Harding,  107  U.  S.  631,  2  S.  Ct  404,  27  L.  Ed. 
493. 

A  marshal  of  the  United  States,  who,  under 
a  provisional  warrant  in  bankruptcy,  has,  aft- 
er receiving  a  bond  of  indemnity  under  general 
order  No.  13  in  bankruptcy,  seized  goods  as  the 
property  of  the  debtor,  and  been  sued  for  dam- 
ages for  such  seizure  in  an  action  of  trespass  in 
a  state  court,  by  a  third  person,  who  claims  that 
the  goods  were  his  property  at  the  time  of  the 
seizure,  cannot  maintain  a  suit  in  equity  in  a 
circuit  court  of  the  United  States  for  an  in- 
junction to  restrain  the  further  prosecution  of 
the  action  of  trespass,  the  parties  to  the  suit 
in  equity  being  citizens  of  the  same  state.— 
Leroux  v.  Hudson,  109  U.  S.  468,  3  S.  Ct  309, 


27  L.  Ed.  1000;  Schott  v.  Same.  109  IT.  S.  477, 
3  S.  Ot  314,  27  L.  Ed.  1003. 

A  federal  District  Court  sitting  as  a 
court  of  bankruptcy  has  no  power  to  issue  an 
ex  parte  injunction  without  notice  or  service 
of  process,  attempting  to  restrain  a  creditor 
from  suing  in  a  state  outside  the  jurisdiction 
of  the  District  Court,  but  such  proceeding  could 
only  have  binding  force  upon  the  creditor  if 
jurisdiction  were  obtained  over  it  by^  ancillary 
proceedings  in  a  court  having  jurisdiction,  and 
upon  service  of  process  upon  such  creditor. — 
(1911)  Acme  Harvester  Co.  v.  Beekman  Lumber 
Co.,  32  S.  Ct  96,  222  U.  SI  300,  56  L.  Ed. 
208,  affirming  judgment  (1908)  Beekman  Lum- 
ber Co.  V.  Acme  Harvester  Co.,  114  S.  W.  1087, 
215  Mo.  221. 

^=:9394.   Zbcemptloiia, 

See  6  Cent  Dlfi.  Bankr.  ||  656-678. 


— ^  Property  ezeaapt. 

See  6  Cent  Dig.  Bankr.  S8  669-668. 

A  seat  in  a  stock  exchange  having  a  con- 
siderable vendible  value,  which,  if  exempted 
from  liability  to  satisfy  the  debts  of  its  owner, 
is  so  exempted  by  decisions  of  the  state  courts 
which  do  not  rest  on  any  exemption  by  reason 
of  a  state  statute,  but  upon  definitions  of  prop- 
erty, will  not  be  deemed  exempt  under  Bankr. 
Act  1898,  30  Stat  566,  c.  541  [U.  S.  Comp.  St. 
1901,  p.  3418],  by  virtue  of  the  provision  of  sec- 
tion 6  of  that  act  [page  3424]  which  allows  to 
bankrupts  the  exemptions  prescribed  by  the 
state  laws  in  force  at  the  time  of  filing  thepeti- 
tion  in  bankruptcy.  Judgment  (D.  C.)  102  F. 
746,  and  In  re  Page,  107  P.  89,  46  C.  C.  A.  160. 
59  L.  R.  A.  94,  affirmed.— Page  v.  Edmunds,  23 
S.  Ct.  200,  187  U.  S.  596,  47  L.  Ed.  318. 

The  investment  feature  of  so-called  ton- 
tine policies  of  life  insurance  does  not  exclude 
them  from  the  proviso  of  Bankr.  Act  July  1, 
1898,  c.  541,  §  70,  30  Stat  605  [U.  S.  Comp. 
St.  1901,  p.  3451],  which  permits  the  bankrupt 
to  redeem  a  policy  of  insurance  on  his  life  from 
the  claims  of  creditors  by  paying  or  securing 
to  the  trustee  its  cash  surrender  value.  Judg- 
ment In  re  Mertens  (C.  C.  A.  1905)  142  F. 
445,  73  C.  C.  A.  561,  affirmed.— Hiscock  v.  Mer- 
tens, 27  S.  Ct.  488,  205  U.  S.  202,  51  L.  Ed. 
771. 

Life  insurance  policies  which  had  not 
lapsed  either  when  the  petition  to  have  the  in- 
sured declared  a  bankrupt  was  filed,  or  when 
the  bankruptcy  was  adjudged,  have  a  cash  sur- 
render value  within  the  meaning  of  the  proviso 
of  Bankr.  Act  July  1,  1898,  c.  541,  §  70,  30  Stat 
565  [U.  S.  Comp.  St  1901,  p.  3451],  which  per- 
mits a  bankrupt  to  redeem  a  policy  of  insurance 
on  his  life  from  the  claims  of  the  creditors  by 
paying  or  securing  to  the  trustee  the  cash  sur- 
render value  within  30  days  after  such  value  has 
been  ascertained  and  stated  to  the  trustee  by 
the  company  issuing  the  policy,  although  it  may 
be  the  practice  of  the  companv  not  to  accepc 
a  surrender  until  the  policy  has  lapsed. — Id. 

The  words  "cash  surrender  value,"  as 
used  in  the  proviso  of  Bankr.  Act  July  1,  188KB, 
c.  541,  §  70,  30  Stat  565  [U.  8.  Comp.  St 
1901,  p.  3451],  which  permits  a  bankrupt  to  re- 
deem a  policy  of  insurance  on  his  life  from  the 
claims  of  creditors  by  paying  or  securing  to  the 
trustees  the  cash  surrender  value,  embrace  pol- 
icies which,  by  their  terms,  or  by  the  practice 
or  concession  of  the  company  issuing  them,  have 
such  value.— Id. 

^ss>398.  ——' Liabilities  enfiireeable 

against,  and  transfers  <»f   ex- 
empt property* 

See  6  Cent  Dig.  Bankr.  |9  676,  677. 

Liens  against  property  which  may  be  set 
sside  to  the  bankrupt  as  exempt,  and  to  which 
the  trustee  in  bankruptcy,  under  Act  July  1, 
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1898,  §  70,  acquires  no  title,  are  within  section 
G7f,  declaring  that  all  liens  against  an  insolvent 
obtained  within  four  months  of  his  bankruptcy 
proceedings  shall  be  deemed  void,  notwithstand- 
ing a  provision  that  the  property  affected  by 
the  lien  shall  be  released  from  the  same  and  pass 
to  the  trustee  as  a  part  of  the  estate. — Chicago, 
B.  &  Q.  R.  Co.  v.  Hall,  33  S.  Ct.  885.  229  U. 
S.  511,  57  L.  Ed.  1306,  affirming  judgment  128 
N.  W.  645,  88  Neb.  20. 

Rights  in  exempt  property  acquired  by  con- 
tract or  waiver  of  the  exemption  may  be  en- 
forced by  a  judgment  obtained,  even  after  peti- 
tion in  bankruptcy  has  been  filed. — Id. 

Real  property  was  not  exempt  from  lien  of 
a  judgment  by  adoption  of  Const.  Ga.  1868,  with 
provisions  as  to  homestead  exemptions,  nor  by 
Act  March  3,  1873,  amendatory  of  Bankr.  Act 
March  2,  1867,  preserving  exemptions  under 
state  laws.— Kener  v.  La  Grange  Mills,  34  S.  Ct. 
83,  231  U.  S.  215,  58  L.  Ed.  189,  affirming  judg- 
ment Keener  v.  Same,  70  S.  E.  245.  135  Ga.  730. 

^=9300.  ...  WaiTer  or  forfeitnre. 

See  6  Cent  Dig.  Bankr.  S9  667,  669. 

A  court  of  bankruptcy  has  no  jurisdiction 
to  enforce,  against  the  bankrupt's  exemption, 
the  rights  of  unsecured  creditors  whose  evidenc- 
es of  indebtedness  contain  the  waiver  of  home- 
stead and  exemption  authorized  by  the  state 
Constitution  and  laws,  by  reason  of  the  author- 
ity conferred  upon  such  court  by  Bankr.  Act 
July  1,  1898,  c.  541,  30  Stat.  544  [U.  S.  Comp. 
St.  1901,  p.  3418],  to  control  exempt  property, 
in  order  to  set  it  aside,  and  thus  exclude  it  from 
the  assets  of  the  bankrupt's  estate  to  be  admin- 
istered.—Lockwood  V.  Exchange  Bank  of  Ft. 
Vnlley,  23  S.  Ct.  751,  190  U.  S.  294,  47  L.  Ed. 
1061. 

^ss>401.  Death  of  bankrupt. 

See  6  Cent  Dig.  Bankr.  SS  217,  680. 

(Sts>403.  — ^  Dower    amd    allowanees    to 
'widow  and  children. 

See  6  Cent.  Dig.    Bankr.   S   217. 

The  right  of  the  widow  and  children  of  a 
deceased  bankrupt,  under  Bankr.  Act  July  1, 
1S98,  §  8,  to  the  allowance  they  were  entitled  to 
from  his  estate  under  state  law,  was  not  lost 
because  the  estate  had  vested  in  the  trustee  in 
bankruptcy  under  section  70  of  the  Bankruptcy 
Act  before  the  death  of  the  bankrupt. — Hull  v. 
Dicks,  35  S.  Ct.  152.  235  U.  S.  584,  59  L.  Ed. 
372,  revision  in  conformity  to  answer  certified 
questions  denied  (C.  C.  A.)  220  F.  1006. 

^=»419.   Collateral  attack  on  discharge. 

See  6  Cent.  Dig.  Bankr.  SS  843-852. 

Under  Rev,  St.  §  5119,  the  certificate  of  dis- 
charge in  bankruptcy  is  conclusive  evidence,  in 
favor  of  the  bankrupt,  "of  the  fact  and  regular- 
ity of  £uch  discharge,"  and  it  will  be  presumed 
that  the  application  theretor  was  made  within 
the  time  required  by  section  5108,  or,  if  not, 
that  any  delay  there  may  have  been  was  satis- 
factorily explained  before  the  discharge  was 
granted.— Palmer  v.  Hussey,  119  U.  S.  96,  7 
S.  Ct.  158.  30  L.  Ed.  362. 

^=39420.  Debts  and  liabilities  disoharged. 

See  6  Cent  Dig.  Bankr.  SS  772-777,  779-807.  818. 

^=»421.  »—  In   general. 

See  6  Cent.  Dig.  Bankr.  SS  772-774.  776,  777,  779-781. 
783-786,  788-790. 

I'nder  Rev.  St.  §  5119.  a  discharge  in  bank- 
ruptcy extends  to  provable  debts  only ;  and,  un- 
der section  5075,  debts  secured  by  mortgage  can 
only  be  proved  to  the  extent  of  the  balance  after 
deducting  the  security,  unless  the  latter  is  re- 
leased. Held,  that  the  lien  of  a  mortgage  cre- 
ated before  the  bankruptcy,  on  property  set 
apart  to  the  bankrupt,  under  section  5045,  which 
is  neither  proved  nor  released,  is  not  affected  by 


the  discharge.— Long  v.  Bullard,  117  U.  S.  617, 
6  S.  Ct.  917,  29  L.  Ed,  10O4. 

A  decree  awarding  alimony  to  a  wife  on 
granting  her  a  divorce  is  not  a  debt  from  which 
the  bankrupt  is  released  by  his  discharge. — Au- 
dubon V.  Shufeldt,  21  S.  Ct.  735,  181  U.  S. 
575,  45  L.  Ed.  1009;  (D.  C.)  Turner  v.  Turner, 
108  F.  785. 

■ 

A  discharge  in  bankruptcy  is  no  bar  to  a 
claim  under  an  agreement  by  a  bankrupt  to 
pay  an  annuity  tjo  his  divorced  wife  "during 
her  life  or  until  she  remarries,"  since,  by  rea- 
son of  the  substantial  impossibility  of  estimat- 
ing the  value  of  the  contingency  of  a  remar- 
riage, such  a  contract  is  not  payable  under  the 
provisions  of  Bankr.  Act  July  1,  1898,  c  541, 
§  63a,  30  Stat  562  [U.  S.  Comp.  St.  1901,  p. 
3447],  for  the  proving,  inter  alia,  of  a  fixed  lia- 
bility owing  at  the  time  of  the  filing  of  the  pe- 
tition in  bankruptcy,  whether  then  payable  or 
not,  and  of  debts  which  are  "founded  upon  an 
open  account  or  upon  a  contract  express  or  im- 
plied." Judgment  62  N.  E.  248,  180  Mass.  170, 
94  Am.  St.  Rep.  623,  affirmed.— Dunbar  v.  Dun- 
bar, 23  S.  Ct.  757,  190  U.  S.  340,  47  L.  Ed. 
1084. 

A  father  is  not  relieved  by  his  discharge  in 
bankruptcy  from  his  liability  under  an  agree- 
ment to  pay  his  divorced  wife  a  certain  sum 
yearly  for  the  support  of  his  children  during 
their  minority. — Id. 

A  discharge  in  bankruptcy  does  not  bar  the 
collection  of  arrears  in  ahmony  and  allowance 
for  the  support  of  minor  children,  due  under  a 
decree  in  an  action  for  divorce,  since  such  lia- 
bility, although  fixed  by  a  decree  which  is  be- 
yond the  power  of  the  court  to  alter  or  amend, 
because  it  did  not  reserve  any  right  of  subse- 
quent modification  or  amendment,  is  not  a 
"debt"  within  the  meaning  of  Bankr.  Act  July 
1,  1898,  c.  541,  $63,  30  Stat.  562  [U.  S.  Comp. 
St.  1901.  p.  3447],  providing  for  the  proving  of 
debts  which  are  a  fixed  liability  as  evidenced 
by  a  judgment.— Wetmore  v.  Markoe,  25  S.  Ct. 
172,  196  U.  S.  68,  49  L.  Ed."  390,  2  Ann.  Cas. 
265. 

A  debt  owing  to  creditors  of  a  bankrupt 
which  is  provable  in  the  bankruptcy  proceedings 
is  none  the  less  barred  by  a  discharge  granted 
without  objection  because  the  bankrupt  had 
been  refused  a  discharge  in  a  prior  proceeding, 
on  the  objection  of  the  same  creditors,  in  re- 
spect of  the  same  indebtedness,  where  the 
ground  for  the  refusal  does  not  appear,  and  the 
debt  is  not  one  which,  by  the  terms  of  the  bank- 
ruptcy statutes,  is  excepted  from  the  operation 
of  the  discharge.  Decree  (1906)  41  So.  533.  51 
Fla.  396,  affirmed.— Bluthenthal  v.  Jones,  28  S. 
Ct  192,  208  U.  S.  64,  52  L.  Ed.  390. 

Exemptions  from  operation  of  discharge  in 
bankruptcy  made  by  Bankr.  Act,  §  17,  rest  sole- 
ly on  the  ground  that,  though  such  rights  are 
enjoyed,  an  exemption  from  the  effect  of  the 
discharge  is  superadded.— Friend  v.  Talcott,  33 
S.  Ct.  505,  228  U.  S.  27.  57  L.  Ed.  718,  affirming 
judgment  Talcott  v.  Friend,  179  F.  676,  103  C. 
C.  A.  80. 

Discharge  in  bankruptcy  acquits  obligation 
of  bankrupts  to  indemnify  surety  on  their 
building  contract  bond,  though  surety  did  not 
pay  damage  until  after  .bankruptcy  proceed- 
ings, it  being  a  provable  debt  within  Bankr. 
Act  July  1.  1898,  released  by  discharge.- Wil- 
liams V.  United  States  Fidelity  &  Guaranty  Co., 
35  S.  Ct.  289,  236  I'.  S.  540,  59  L.  Ed.  713, 
reversing  judgment  R.  P.  Williams  &  Co.  v. 
Same,  75  S.  E.  1067,  11  Ga.  App.  635. 


•^^  Jndfnnents  in  aotiona  for 
fraud,  false  pretenses,  or  false 
representations. 

See  6  Cent  Dig.  Bankr.  9  818. 

A  judgment  of  a  state  court  is  rendered  in 
*'an  action  for  fraud,"  so  as  to  be  exempted  by 
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Bankr.  Act  July  1,  1898,  c.  541,  8  17,  siibd.  2,  r  priation  of  the  collateral  securities  to  his  ow 
30  Stat  550  [V.  S.  Comp.  St.  1901,  p.  3428],   use^aod  the  failure  to  return  them^— Hennequi 


from  the  operation  of  a  discharge  in  bankrupt 
cy,  where  such  judgment,  whatever  may  be  the 
form  of  the  action,  was  based  upon  actual,  as 
distinguished  from  constructive,  fraud  of  the 
bankrupt.  Judgment,  In  re  Bullls,  64  N.  E. 
1119,  171  N.  Y.  689,  affirmed.— BuUis  v. 
O'Beime,  25  S.  Ct.  118,  196  U.  S.  006,  49  L. 
Ed.  340. 

^=»424.  — ^  Judgments    for    willfvl    or 
maUcioiiB  injiiries. 

See  6  Cent  Dig.  Bankr.  8§  787.  818. 

A  judgment  for  damages  for  criminal  con- 
versation is  one  recovered  in  an  action  "for 
willful  and  malicious  injuries  to  the  person  or 
property  of  another"  within  the  meaning  of  the 
provision  of  Bankr.  Act  July  1,  1898,  c.  541,  § 
17,  subd.  2,  30  Stat  560  [U.  S.  Comp.  St  1901, 
p.  3428],  excepting  judgments  recovered  in  such 
actions  from  the  operation  of  a  discharge  in 
bankruptcy.— Tinker  v.  Colwell,  24  S.  Ct.  505, 
193  U.  S.  473,  48  L.  Ed.  754,  affirming  ColweU 
V.  Tinker.  62  N.  E.  668,  169  N.  Y.  531,  58  L. 
It  A.  765,  98  Am.  St.  Rep.  587,  which  affirmed 
(Sup.)  71  N.  Y.  S.  952,  35  Misc.  Rep.  330,  and 
72  N.  Y.  S.  505,  65  App.  Div.  20. 


— —  Debts  not  dnly  soliednled. 

See  6  Cent  Dig.  Bankr.  9  775. 

Knowledge  of  bankruptcy  proceedings  on 
the  part  of  a  creditor  of  the  bankrupt,  which  is 
not  acquired  until  after  discharge,  though  in 
time  to  prove  his  claim  under  Bankr.  Act  July 
1,  1898,  c.  541,  §  65,  30  Stat  563  [U.  S.  Comp. 
St  1901,  p.  3448],  and  to  move,  under  section 
15  (30  Stat.  550  [U.  S.  Comp.  St.  1901,  p. 
3428J),  to  revoke  the  discharge,  is  not  the  "ac- 
tual knowledge  of  the  proceedings  in  bankrupt- 
cy" which,  under  section  17  (30  Stat  550  [U. 
8.  Comp.  St  1901,  p.  3428]),  is  essential  to  the 
release,  by  the  discharge,  of  provable  debts 
which  have  not  been  duly  scheduled  in  time  for 
proof  and  allowance.  Judgment,  Columbia  v. 
Birkett  66  N.  E.  652,  174  N.  Y.  112.  102  Am. 
St  Rep.  -478,  affirmed.— Birkett  v.  Columbia 
Bank,  25  S.  Ct  38,  195  U.  S.  345,  49  L.  Ed. 
231. 

Debts  owing  judgment  creditors  were  not 
properly  scheduled  as  required  by  Bankruptcy 
Act  July  1,  1898,  §f  7,  17,  in  order  to  be  re- 
leased, where  the  resident  of  the  judgment  credi- 
tors, though  known,  was  not  stated. — Miller  v. 
Guasti.  33  S.  Ct  49,  226  U.  S.  170,  57  L.  Ed. 
173,  affirming  judgment  Guasti  v.  Miller,  96 
N.  E.  416,  203  N.  Y.  259. 

lasting  of  creditor  by  initial  instead  of 
Christian  name  is  not  an  insufficient  compliance 
with  Bankr.  Act  July  1,  1898,  §  7(8).— Kreit- 
lein  V.  Ferger.  35  S.  Ct.  685,  238  U.  S.  21,  59 
L.  Ed.  1184,  reversing  judgments  97  N.  E.  819, 
52  Ind.  App.  199,  and  98  N.  E.  1005,  52  Ind. 
App.  199. 

Schedule  listing  creditor's  residence  as  In- 
dianapolis, without  giving  street  and  house  num- 
ber, is  prima  facie  compliance  with  Bankr.  Act 
July  1,  1808,  §  7(8),  and  does  not,  as  a  matter 
of  law,  render  discharge  inoperative  under  sec- 
tion 17  on  theory  that  debt  was  not  duly  sched- 
uled.—Id. 


— ^  Debts  created  hj  frand,  em« 
besslement,  misappropriation, 
or  defalcation  in  official  or 
flduciary  capacity. 

See  6  Cent  Dig.  Bankr.  9i  787.  791-807. 

A  creditor  who  holds  collateral  for  his  own 
security  is  not  a  trustee;  and  a  failure  to  de- 
liver it  up  being  a  breach  of  contract,  and  not 
a>  breach  of  trust,  a  discharge  in  bankruptcy, 
under  Rev.  St  §  5117,  operates  to  discharge  him 
from  the  liability  which  arises  from  an  appro- 


n 
uin 
V.  Clews,  111  U.  S.  676,  4  S.  Ct  576,  28  L.  Ed. 
665. 

The  word  "fraud,"  as  used  in  Bankrupt 
Act  1867,  §  38  (Rev.  St.  §  5117),  which  provides 
that  no  debt  created  by  the  fraud  or  embezzle- 
ment of  the  bankrupt,  or  by  his  defalcation 
as  a  public  officer,  or  wnile  acting  in  a  fiduciary 
capacity,  shall  be  discharged,  means  positive 
fraud,  or  fraud  in  fact,  involving  moral  turpi- 
tude or  intentional  wrong,  and  not  implied  fraud 
or  fraud  in  law,  which  may  exist  without  bad- 
faith  or  immorality. — Strang  v,  Bradner,  114  U. 
S.  555,  5  S.  Ct.  1038,  29  L.  Ed.  248;  Noble 
V.  Hammond.  129  U.  S.  65,  9  S.  Ct  235,  32 
L.  Ed.  621,  reversing  57  Vt  193. 

Under  the  provision  of  Rev.  St  S  5117, 
that  a  debt  created  by  fraud  or  embezzlement 
'*may  be  proved,  and  the  dividend  thereon  shall 
be  a  payment  on  account  of  such  debt,"  a  debt 
created  by  fraud  of  the  bankrupt  is  not  dis- 
charged, even  where  it  was  proved  against  his 
estate,  and  a  dividend  thereon  received  on  ac- 
count.— Strang  v.  Bradner,  114  U.  S.  555,  6 
S.  Ct.  1038,  29  L.  Ed.  248. 

A  judgment  against  a  broker  for  failure  to 
return  certain  bonds  according  to  contract  un- 
der which  they  were  deposited  with  him  for  his 
use,  he  to  collect  the  coupons  for  the  owner  free 
of  charge,  and  to  pay  him  2  per  cent,  on  their 
par  value,  is  not,  where  the  broker  was  respon- 
sible at  the  time  of  the  deposit,  a  debt  created 
by  fraud,  embezzlement,  or  while  the  broker 
was  acting  in  a  fiduciary  capacity. — Palmer  v. 
Hussey,  119  U.  S.  96.  7  S.  Ct  158,  30  L.  Ed. 
362. 

Where  the  bankrupt  has  collected  money  as 
an  accommodation,  under  instructions  to  hold 
it  until  called  for,  and  has  deposited  it  with  his 
own  funds  in  bank,  there  is  no  actual,  positive 
fraud,  and  the  debt  is  discharged  by  the  pro- 
ceedings in  bankruptcy. — ^Noble  v.  Hammond, 
129  U.  S.  65,  9  S.  Ct  235,  32  L.  Ed.  621.  re- 
versing Hammond  v.  Noble,  57  Vt  193. 

Where  a  rectifier  in  good  faith  contracts  for 
high  wines  to  be  delivered  on  three  days'  call  be- 
tween certain  dates,  or,  if  not  cabled  for,  to  be 
delivered  by  the  seller  at  his  option  on  three 
days'  notice  to  the  purchaser,  and  the  purchaser 
calls  for  and  receives  the  wines  within  the  dates 
limited,  the  debt  is  created  by  the  delivery  in 
pursuance  of  the  call,  and  evidence  of  fraud  in 
obtaining  such  delivery  is  admissible  on  the  is- 
sue as  to  whether  the  debt  was  created  by  fraud, 
within  the  meaning  of  the  bankrupt  act.— Ames 
V.  Moir,  138  U.  S.  306,  11  S.  Ct.  311,  34  L. 
Ed.  951,  affirming  judgment  130  lU.  582,  22  N. 
E.  535. 

Where  a  purchaser  receives  goods  knowing 
himself  to  be  insolvent,  and  with  the  intention  of 
disposing  of  them  without  paying  the  price,  he 
is  not  released  from  liability  for  the  price  by 
a  discharge  in  bankruptcy.— Id. 

A.  directed  B.  to  pay  to  plaintiff  $700 
a  year  during  her  natural  life,  or  so  long  as, 
in  B.'s  judgment,  she  comported  herself  as  *'a 
discreet  and  prudent  female';  and,  to  that  end, 
he  delivered  to  B.  the  sum  of  $10,000,  declaring 
that  such  annual  payments  should  be  consid- 
ered as  interest  thereon,  and  he  directed  that, 
in  certain  contingencies,  the  principal  sum 
should  be  paid  to  plaintiff,  but  that,  if  plaintiff 
died  without  issue,  it  should  revert  to  A.  and  his 
heirs.  B.  and  plaintiff  each  executed  a  writ- 
ten acceptance  of  these  directions.  Held  that, 
although  in  the  instruments  embodying  it  the 
transaction  was  called  a  "trust,"  and  B.  a 
''trustee"  for  plaintiff,  the  obligation  assumed 
by  him  was  not  a  debt  "created  in  a  fiduciary 
capacity."  within  the  meaning  of  Bankruptcy 
Act  1867,  §  33  (14  Stat  533),  which  excepts  such 
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debts  from  the  operation  of  tiie  discharge.  Af- 
firming 87  La.  Ann.  138.— Upshur  v.  Briscoe, 
138  U.  S.  365,  11  S.  Ct.  313,  34  L.  Ed.  931. 

Obtaining  advances  of  money  by  false  and 
fraudulent  representations  that  the  borrower 
has  a  certain  quantity  of  wood  out,  piled,  and 
ready  for  shipment,  and  a  sale  of  which  has 
already  been  contracted  at  a  certain  price,  cre- 
ates a  debt  by  means  of  fraud  involving  moral 
turpitude  and  intentional  wrong  that  is  exempt 
from  the  effect  of  a  discharge  in  bankruptcy 
under  the  bankrupt  act  of  1867.  Judgment 
62  N.  El  55,  176  111.  359,  affirmed.— Forsyth  v. 
Vehmeyer,  20  S.  Ct.  623,  177  U.  S.  177,  44  L. 
Ed.  723. 

Only  such  debts  created  by  the  fraud  of  a 
bankrupt  as  were  so  created  while  he  was  act- 
ing as  an  officer  or  in  a  fiduciary  capacity  are 
excepted  from  the  operation  of  a  discharge  in 
bankruptcy  by  Act  July  1,  1898,  c.  541,  §  17, 
subd.  4,  30  Stat.  550  [U.  S.  Oomp.  St.  1901,  p. 
3428],  since  to  hold  that  the  language  of  this 
subdivision,  making  an  exception  in  favor  of 
debts  "created  by  his  fraud,  embezzlement,  mis- 
appropriation, or  defalcation  while  acting  as 
an  officer,  or  in  any  fiduciary  capacity,"  in- 
cludes sUl  debts  fraudulently  contracted,  would 
render  meaningless  the  exception  in  subdivi- 
sion 2,  in  favor  of  such  claims  for  fraud  as 
have  been  reduced  to  judgment. — (111.)  Craw- 
ford v.  Burke,  25  S.  Ct.  9,  195  U.  S.  176,  49 
U  Ed.  147,  reversing  66  N.  E.  833,  201  111. 
581 ;  (N.  Y.)  Bullis  v.  O'Beirne,  25  S.  Ct.  118, 
195  U.  S.  606,  49  Ix  Ed.  340,  affirming  In  re 
Bullis.  64  N.  B.  1119,  171  N.  Y.  689,  and  Id., 
73  N.  Y.  S.  1047,  68  App  Div.  508 ;  Tindle  v. 
Birkett,  27  S.  Ct.  493,  205  U.  S.  183,  51  L.  Ed. 
762,  affirming  76  N.  E'.  25,  183  N.  Y.  267, 
which  reversed  87  N.  Y.  S.  1150,  93  App.  Div. 
600. 

Bankr.  Act  1898,  §  17,  subd.  4,  providing 
that  the  discharge  of  a  bankrupt  shall  not  re- 
lease him  from  judgments  in  actions  for  fraud 
or  obtaining  property  by  false  pretenses,  a  dis- 
charge does  not  relieve  a  private  banker  from 
liability  for  a  deposit  accepted  by  him  when 
insolvent  to  his  own  knowledge. — Bullis  v. 
O'Beirne,  25  S.  Ct  118,  195  U.  S.  606,  49  I* 
Ed.  340,  affirming  In  re  Bullis,  73  N.  Y.  S. 
1047,  68  App.  Div.  508,  and  Id.,  64  N.  E.  1119, 

171  N.  Y.  089. 

« 

'  Claims  for  damages  arising  out  of  false 
and  fraudulent  representations  inducing  sales 
of  merchandise  might  have  been  proved,  under 
Bankr.  Act  July  1,  1898,  c.  541,  S  63a,  30 
Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3447],  as 
debts  "founded  upon  an  open  account  or  upon  a 
contract,  expressed  or  implied,*'  if  the  sellers 
had  chosen  to  waive  the  tort  and  take  their 
places  with  the  other  creditors  of  the  bank- 
rupt estate,  and  are  therefore  barred  by  a  dis- 
charge in  bankruptcy.  Judgment  (1905)  76 
N.  B.  25,  183  N.  Y.  267,  affirmed.— Tindle  v. 
Birkett,  27  S.  Ct.  493,  205  U.  S.  183,  51  U  Ed. 
702. 

The  words  ''while  acting  as  an  officer  or 
in  any  fiduciary  capacity,"  as  used  in  Bankr. 
Act  July  1,  1898,  c.  541.  §  17,  sabd.  4,  30  Stat. 
550  [U.  S.  Comp.  St.  1901,  p.  3428],  making 
an  exception  from  the  operation  of  a  discharge 
in  bankruptcy  in  favor  of  debts  created  by  the 
bankrupt's  "fraud,  embezzlement,  misappropria- 
tion, or  defalcation  while  acting  as  an  officer 
or  in  any  fiduciary  capacity,"  extend  to  "fraud, 
embezzlement,  misappropriation"  as  well  as  to 
"defalcation."— Id. 

A  general  discharge  in  bankruptcy  result- 
ing, under  Bankr.  Act,  §  14c,  from  a  composi- 
tion with  creditors  over  objection  by  a  cred- 
itor that  the  bankrupt  had  obtained  goods  by 
fiUse  reports  to  a  commercial  agency,  is  no  bar 
to  an  action  by  such  creditor  for  deceit  in  view 
of  distinction  between  a  general  discharge  and 
the  right  of  a  particular  creditor  to  be  exempt 
therefrom.— Friend  v.  Talcott,  33  S<  Ct  605, 


228  IT.  S.  27,  57  I/.  Ed.  718,  affirming  judg- 
ment Talcott  V.  Fl-iend,  179  F.  676,  103  C.  C. 
A.  80. 

Services  of  an  attorney  are  not  property 
within  Bankr  Act  July  1,  1898,  S  17,  par.  2, 
as  amended  by  Act  Feb.  5,  1903,  (  5,  excepting 
from  a  discharge  liabilities  for  obtaining  prop- 
erty by  false  representations. — Gleason  v. 
Thaw,  35  S.  Ct  287.  236  U.  S.  558,  59  U  Ed. 
717,  affirming  judgment  196  F.  359,  116  C.  G. 
A.  179. 

$s>427*  Eifeot  of  disdiarKe  as  to  oo« 
debtors,  guaramtors,  and  sure* 
ties. 

See  6  Cent.  Dig.  Bankr.  |8  778,  782-786. 


— —  Partnersltip  and  IndiTidnal 
debts. 

See  <  Cent.  Dig.  Bankr.  §8  778,  782. 

As,  under  Rev.  St.  U.  S.  8  5118,  a  discharge 
in  bankruptcy  docs  not  release  any  person 
jointly  liable  for  the  same  debt,  a  judgment 
against  a  special  partner  alone,  in  an  action 
against  him  and  his  bankrupt  general  partners, 
on  a  partnership  debt,  is  authorized. — ^Abend- 
roth  V.  Van  Dolsen,  131  U.  S.  66,  9  S.  Ct.  619, 
33  Ia  Ed.  57. 

The  dismissal  by  a  state  court  of  a  suit 
against  a  partner  upon  a  claim  against  the 
bankrupt's  estate  of  the  partnership  and  its 
members  for  damages  for  breach  of  contract 
held  proper,  since  the  partner  was  released  by 
his  discharge.— Lesser  v.  Qriiy,  35  S.  Ct.  227, 
236  U.  S.  70,  59  L.  Ed.  471,  affirming  judg- 
ment 70  S.  E.  104,  8  Ga.  App.  605. 

^=:»433.  Eifeot  of  disebarge  as  to  seenri* 
ties  and  liens. 

See  6  Cent.  Dig.  Bankr.  S8  808-823. 

A  judgment  recovered  pending  the  proceed* 
ings  in  bankruptcy,  and  before  the  granting  of 
the  certificate  of  discharge  upon  a  debt  due  at 
the  time  of  the  adjudication  in  bankruptcy,  is 
discharged  by  the  certificate. — Boynton  v.  Ball, 
121  U.  S.  457,  7  S.  Ct  981,  30  Ia  Ed.  985. 

Under  the  bankrupt  act  of  1867  (Rev.  St. 
f  5106),  providing  that  no  creditor  whose  debt 
IS  provable  can  prosecute  to  final  judgment  a 
suit  against  the  bankrupt,  and  such  suit  shall, 
on  application  of  the  bankrupt,  be  stayed  to 
await  the  determination  of  the  bankruptcy  court 
as  to  the  bankrupt's  discharge;  and  section 
6119,  providing  that  the  disdiarge  shall  release 
the  bankrupt  from  all  demands  provable 
against  his  estate,— ^the  omission  of  a  defendant 
to  plead  the  pendencv  of  proceedings  in  bank- 
ruptcy, or  to  have  the  action  stayed,  will  not 
deprive  him^of  the  benefit  of  a  discharge  to  bar 
a  judgment  obtained  therein  before  the  dis- 
charge was  granted.  The  discharge  operates 
with  the  same  force  upon  the  debt  after  it  has 
assumed  the  form  of  a  judgment  as  before. — 
Id. 

Where  an  attachment  is  dissolved  by  de- 
fendant's giving:  a  recognisance,  with  sureties, 
conditioned  to  pay  any  judgment  against  him, 
and  after  verdict,  and  before  judgment,  defend- 
ant is  discharged  in  bankruptcy  proceedings 
commenced  more  than  four  months  after  the  at- 
tachment, such  attachment  being  recognized  as 
valid  by  the  bankrupt  act  (Rev.  St.  §  5044), 
there  is  nothing  in  the  act  to  prevent  the  ren- 
dering of  a  formal  judgment  against  defend- 
ant, with  perpetual  stay  of  execution,  to  enable 
plaintiff  to  proceed  against  the  sureties  on  the 
recognizance.  Such  judgment  is  within  the 
spirit  of  section  5118,  providing  that  no  dis- 
cnarge  shall  affect  any  person  liable  for  the 
same  debt,  either  as  partner,  surety,  etc..  or 
otherwise.— Hill  v.  Harding,  130  U.  S.  699,  9 
S.  Ct  725,  32  Ia  Ed.  1083. 

Rev.  St.  S  5105,  provides  that  a  creditor 
who  proves  his  debt  in  bankruptcy  thereby 
waives  all  right  of  action  against  the  bankrupt* 
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and  that  all  pending  proceedings  or  unsatiBfied 
judgments  against  Uie  latter  'Nsball  be  deemed 
to  be  discharged  and  surrendered  thereby"; 
and  Act  Cong.  June  22,  18T4.  provides  that  a 
creditor's  right  of  action  shall  not  be  deemed 
to  be  waived  where  a  discharge  in  bankruptcy 
is  refused,  etc.  Held,  that  the  right  of  a  cred- 
itor to  a  deficiency  aecree,  after  partial  satis- 
faction of  his  claim  by  a  foreclosure  sale,  was 
suspended  upon  proving  the  balance,  in  bank- 
ruptcy, and  that,  upon  the  debtor's  discharge, 
such  rijrht  was  absolutely  lost.— Scott  v.  Bl- 
lery,  142  U.  S.  881,  12  S.  Ct  233,  35  L.  Ed. 
1060. 

A  husband,  after  obtaining  a  discharge  in 
bankruptcy,  acquired  lands,  and  mortgaged 
them  to  a  third  person.  Thereafter  his  wife, 
though  her  daim  had  been  extinguished  by  the 
discharge,  brought  suit  against  her  husband  in 
a  state  court  for  a  separation  of  property,  had 
a  legal  mortgage  declared  upon  the  lands  as  of 
the  date  of  the  recording  of  the  marriage  con- 
tract, and  sold  the  same  in  satisfaction  there- 
of. The  husband  did  not  set  up  his  discharge 
in  bankruptcy  as  a  defense.  ZTeZd,  that  these 
proceedings  did  not  aifect  the  title  of  the  mort- 
gagee, who  could  thereafter  foreclose,  and  could 
set  up  the  discharge  to  show  that  the  wife's 
daim  was  extintrnished. — Fleitas  v.  Richard- 
son, 147  U.  S.  550.  13  S.  Ct.  405.  37  L.  Ed. 
276,  affirming  judgment  39  F.  129. 

^=»434.  New  promise  to   pay   debt   dls« 

eliarsed. 

See  6  Cent  Dig.  Bankr.  i|  858-806;    U  Cent  Dig. 
Contracts,  §  361. 

• 

A  provable  debt  barred  under  Bankruptcy 
Act  July  1,  1898,  §  17,  by  a  discharge  faiay  be 
revived  by  new  promise  between  the  adjudica- 
tion and  the  discharge. — ^Zavelo  v.  Reeves,  33  S. 
Ct.  365, 227  U.  S.  625, 57  L.  Ed.  676,  Ann.  Cas. 
1914D,  664,  affirming  judgment  Same  v.  J.  S. 
Reeves  &  Co.,  54  So.  654,  171  Ala.  401. 

^=»435«  Pleading;  disoliarge. 

See  6  Cent  Dig.  Bankr.  IS  824- 


Where  a  creditor  who  had  taken  land  of 
his  debtor  on  foreclosure  conveys  it  to  the 
debtor's  wife  after  his  discharge  in  bankruptcy, 
she  may  plead  such  discharge  in  an  action 
against  her  after  his  death  to  set  aside  the 
transfers  of  this  property  as  fraudulent,  and  to 
subject  it  to  plaintiff's  said  claim,  even  though 
the  heirs,  who  are  likewise  defendants  in  the 
action,  do  notplead  the  discharge.— Upshur  v. 
Briscoe,  138  U.  S.  365,  11  S.  Ct  313,  34  L. 
Ed.  031,  affirming  judgment  87  La.  Ann.  138. 

^=»436.  BTidenoe  as  to  disekarKe  or  new 
promise. 

See  6  Cent  Dig.  Bankr.  IS  840-842.  865. 

Prima  facie  defense  to  suit  against  bank- 
mpt  on  debt  existing  at  time  of  filing  petition 
is  made  out  by  evidence  of  discharge,  the  bur- 
den being  then  cast  upon  the  plaintiff  to  show 
debt  excepted  from  operation  of  discharge.— 
Kreitlein  v.  Perger,  35  S.  Ct.  685,  238  U.  S. 
21,  50  Ia  Ed.  1184,  reversing  judgments  97  N. 
E.  819,  52  Ind.  App.  19P,  and  98  N.  E.  1006, 
52  Indl  App.  199. 

Prima  facie  effect  of  discharge  in  proceed- 
ings begun  in  1905,  where  account  for  $271 
is  scheduled  as  owed  in  1895,  as  affecting 
judgment  in  trover  for  $300  in  1897,  is  not  de- 
feated for  difference  between  the  account  and 
the  judgment— Id.  t 

^=9438.  HoTorsion  of  property  or  snr- 
pins  to  debtor  on  dismissal, 
composition,  or  disoharse. 

flee  e  Cent  Dig.  Bankr.  i  628. 

ntle  to  a  claim  for  usurious  interest  paid 
to  a  national  bank  cannot  be  asserted  by  a 


bankrupt  upon  the  termination  of  the  bank- 
ruptcy proceedings,  where  ne  returned  no  as- 
sets to  the  trustee,  and  failed  to  notify  either 
the  trustee  or  the  creditors  of  the  existence  of 
the  claim.  Judgment  (Civ.  App.)  Lasater  v. 
First  Nat  Bank,  72  S.  W.  1054,  reversed.— 
First  Nat  Bank  v.  Lasater,  25  S.  Ct  206,  196 
U.  S.  115,  49  li.  Ed.  40a 

VX.  APPEAL  AKD  REVISION  OF 
PBOCEEDIKGS. 

Review  by  mandamus,  see  Mandamus,  ^=:>10. 

(A)    SUPERINTENDENCE  AND  REVISION. 

^=>440.  Appeal    or    revision    as    proper 
remedy* 

See  6  Cent.  Dig.  Bankr.  §  916. 

A  decision  of  a  court  of  bankruptcy  adjudi- 
cating a  claim  to  property  by  a  third  person 
against  a  trustee  in  bankruptcy  is  reviewable 
by  appeal.— Hewit  v.  Berlin  Miachine  Works, 
24  S.  Ct  690.  194  U.  S.  296.  48  Ix  Ed.  986, 
affirming  judgment  In  re  Kellogg,  118  F.  1017, 
56  C.  C.  A.  383,  which  affirmed  (D.  C.)  112 
F.  52;  Dodge  v.  Norlin,  133  F.  363,  66  C.  C. 
A.  425;  John  Deere  Plow  Co.  v.  McDavid,  137 
F.  802,  70  C.  C.  A.  422. 

No  appeal  lies  from  a  decree  of  a  court  of 
bankruptcy  in  a  proceeding  begun  by  the  re- 
ceiver's petition  for  directions  respecting  i^  sale 
by  which  the  question  of  his  possession  of  the 
property  was  decided,  a  sale  decreed,  and  the 
rights  of  adverse  claimants  determined,  since 
'this  is  a  proceeding  in  bankruptcy,  and  not  an 
independent  suit,  and  can  only  be  reviewed  by 
the  circuit  court  of  appeals  by  the  revision  In 
matter  of  law  authorized  under  Bankr.  Act 
July  1,  1898,  c  541,  §  24b,  30  Stat  553  [U.  S. 
Comp.  St  1901,  p.  3432],  "on  due  notice  and 
petition."  Decree  (1903)  In  re  Rodgers,  125 
F.  169,  60  C.  C.  A.  567,  reversed.— First  Nat 
Bank  V.  Chicago  Title  &  Trust  Co.,  25  S.  Ct. 
693,  198  U.  S.  280,  49  L.  Ed.  1051. 

An  order  establishing  a  lien  asrainst  bank- 
rupt's estate,  the  validity  of  the  claim  not  be- 
ing contested,  is  not  reviewable  by  a  Circuit 
Court  of  Appeals  on  revisory  proceedings  under 
Bankrupt  Act  July  1,  1898,  fS  24b,  25a.— In 
re  Loving,  32  S.  Ct  446,  224  U.  S.  183,  56  L. 
Ed.  725. 

^=:»441.  Jnrisdietion  of  Oironit  Court  of 
Appeals. 

'see  •  Cent  Dig.  Bankr.  |  914. 

The  summary  revisory  power  of  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit, 
under  Bankr.  Act  July  1,  1898,  c.  541,  8  24b, 
30  Stat  553  [U.  S.  Comp.  St  1901.  p.  3431], 
^ving  the  several  Circuit  Courts  of  Appeals 
jurisdiction  "to  superintend  and  revise,  in  mat- 
ter of  law,  the  proceedings  of  the  several  in- 
ferior courfs  of  bankruptcy  within  their  juris- 
diction," extends  to  questions  of  law  arising  in 
the  progress  of  bankruptcy  proceedings  in  a 
district  court  of  Oklahoma  territory,  which  is 
assi'inaed  to  the  Eighth  Circuit,  although  juris- 
diction by  appeal  or  writ  of  error  is  vested,  by 
sections  24a,  25a  [U.  S.  Comp.  St.  1901,  pp. 
3431,  3432],  in  the  territorial  Supreme  Court 
—Plymouth  Cordage  Co.  v.  Smith,  24  S.  Ct 
725,  194  U.  S.  311,  48  U  Ed.  992. 

^=»448.  Hevie'w  of  deoisions  hj  Supreme 
Court. 

Certiorari,  and  not  appeal,  is  the  proper 
method  of  obtaining  a  review  in  the  Supreme 
Court  of  the  United  States  of  a  decision  of  the 
Circuit  Court  of  Appeals,  made  in  the  exercise 
of  its  jurisdiction,  under  Act  July  1,  1898,  c. 
541,  }  24b,  30  Stat  544  [U.  S.  Comp.  St  1901, 
p.  3418],  to  review  by  original  petition,  proceed- 
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ings  of  inferior  courts  of  bankruptcy,  which  re- 
vised an  order  of  the  District  Court  allowing 
an  exemption,  since  the  revising  order  of  the 
Circuit  Court  of  Appeals  is  not  "a  final  deci- 
sion allowing  or  rejecting  a -claim/'  within  the 
meaning  of  section  25b,  providing  for  appeals 
in  bankruptcy  proceedings  to  the  Supreme  Court 
of  the  United  States.— Holden  v.  Stratton,  24 
S.  Ct.  45,  191  U.  S.  115,  48  L.  Ed.  116,  dis- 
missing' appeal  In  re  Holden,  113  F.  141,  51  C. 
C.  A.  97,  and  judgment  reversed  25  S.  Ct.  650, 
198  U.  S.  202,  49  L.  Ed.  1018. 

The  revisory  order  of  a  federal  Circuit 
Court  of  Appeals  in  the  proceedings  authorized 
.  by  Bankr.  Act  July  1,  1898,  c.  541,  $  24b,  30 
Stat.  553.  (U.  S.  Comp.  St.  1901,  p.  3432), 
which  reversed  a  decree  of  the  bankruptcy 
court,  confirming  the  order  of  the  referee,  re- 
fusing to  allow  a  certain  claim  to  be  filed  for 
the  purpose  of  voting  at  the  election  of  the 
trustee,  and  directed  that  court  to  allow  the 
claim  to  be  proved,  is  not  reviewable  in  the 
Federal  Supreme  Court,  even  if  the  .Circuit 
Court  of  Appeals  treated  the  proceeding  as  an 
appeal. — Duryea  Power  Co.  v.  Stembergh,  31 
S.  Ct.  25,  218  U.  8.  299,  54  L.  Ed.  1047. 

The  disallowance  of  certain  claims  against 
a  bankrupt's  estate  by  the  district  court  of  the 
United  States  for  Porto  Kico,  sitting  as  a  court 
of  bankruptcy,  is  not  reviewable  in  the  federal 
Supreme  Court  under  Bankrupt  Act  July  1, 
1898,  c.  541,  §  24a,  30  Stat.  553  (U.  S.  Comp. 
St.  1901,  p,  3431),  investing  that  court  with  ap- 
pellate jurisdiction  of  "controversies  arising  in 
bankruptcy  proceedings"  from  the  courts  of 
bankruptcy  from  which  it  has  appellate  juris- 
diction in  other  cases,  and  "a  like  jurisdiction" 
from  courts  of  bankruptcy  not  within  any  or- 
ganized circuit,  since  the  allowance  or  disallow- 
ance of  a  claim  in  bankruptcy  is  not  a  contro- 
versy arising  in  bankruptcy  proceedings,  but  is 
a  proceeding  in  bankruptcy,  the  mode  of  re- 
viewing which  is  confined,  by  section  25a,  to  an 
appeal  to  the  appropriate  circuit  court  of  ap- 
peals or  territorial  Supreme  Court. — Teflft, 
Weller  &  Co.  v.  Munsurl,  32  S.  Ct.  67,  222 
U.  S.  114,  56  U  Ed.  118. 

An  order  of  a  court  of  bankruptcy  in  a 
proceeding  in  which  there  was  a  controversy 
between  the  creditors  and  one  of  the  members 
of  a  bankrupt  partnership  as  to  whether  he 
was  liable  as  a  general  or  limited  partner  can- 
not be  regarded  as  rendered  in  a  controversy 
arising  in  bankruptcy  proceedings  for  the  pur- 
pose of  sustaining  an  appeal  to  the  federal 
Supreme  Court  under  Bankr.  Act  July  1,  1898, 
c.  541,  i  24a,  30  Stat.  553  (U.  S.  Comp.  St. 
1901,  p.  3431),  where  such  appeal  was  specific- 
ally taken  from  the  order  as  one  disallowing 
the  claim  of  the  appellants  of  an  alleged  in- 
debtedness to  them  from  the  bankrupt  firm, 
and  such  ^was  the  character  necessarily  at- 
tributed to  the  order  by  the  judge  when  he  en- 
tered it,  and  which  was  affixed  to  it  by  the  as- 
«ignment8  of  error  filed  at  the  tfme  the  ap- 
peal was  taken. — Id. 

The  right  to  have  an  order  of  the  District 
Court  of  the  United  States  for  Porto  Rico,  sit- 
ting as  a  court  of  bankruptcy,  disallowing  cer- 
tain claims  against  a  bankrupt's  estate,  review- 
ed in  the  Federal  Supreme  Court,  must  be  found 
in  the  bankrupt  act,  which  furnishes  the  ex- 
clusive modes  of  review  of  questions  arising  in 
steps  in  proceedings  in  bankruptcy. — Id. 

No  support  can  be  found  in  the  provisions 
of  Bankr.  Act  July  1,  1898,  c.  541,  |  24b,  30 
Stat.  553  (U.  S.  Comp.  St.  1901,  p.  3432),  au- 
thorizing a  petition  to  superintend  and  revise 
in  matters  of  law  the  proceedings  of  courts  of 
bankruptcy,  for  an  attempt  to  have  reviewed  in 
the  federal  Supreme  Court  an  order  of  the  Dis- 
trict Court  of  the  United  States  for  Porto  Rico, 
sitting  as  a  court  of  bankruptcy,  holding  a 
member  of  a  bankrupt  partnership  to  be  a  gen- 
eral partner  and  generally  liable  for  the  firm 


debts.— Munsuri  v.  Fricker.  32  S.  Ct.  70,  222 
U.  S.  121,  56  L.  Ed.  121. 

The  right  to  have  an  order  of  the  District 
Court  of  the  United  States  for  Porto  Rico,  sit- 
ting as  a  court  of  bankruptcy,  holding  a  mem- 
ber of  a  bankrupt  partnership  to  be  a  general 
partner  and  generally  liable  for  the  firm  debts, 
reviewed  by  the  federal  Supreme  Court,  must 
be  found  in  the  bankruptcy  act. — Id. 

Federal  Supreme  Court  has  no  jurisdic- 
tion of  an  appeal  from  a  decree  of  a  Circuit 
Court  of  Appeals  dismissing  appeal  from  an  or- 
der of  the  Circuit  Court  on  revisory  petition 
filed  under  Bankruptcy  Act  March  2,  1867.— 
(1912)  Kyle  v.  Hammond,  32  S.  Ct  406,  223  U. 
S.  716,  56  L.  Ed.  627,  225  U.  S.  692,  56  L.  Ed. 
1260,  dismissing  appeal  (1911)  In  re  Sweetser, 
186  F.  989,  108  C.  C.  A.  659. 

The  right  to  review  in  the  federal  Supreme 
Court  of  a  decision  of  the  Circuit  Court  of 
Appeals  affirming  a  ruling  of  the  bankruptcy 
court  on  a  subordinate  issue  as  to  whether  peti- 
tioning creditors  held  provable  claims  must  be 
found  in  the  bankruptcy  law,  and  is  not  g^ven 
by  Act  March  3.  1891,  §  6,  governing  the  gen- 
eral appellate  jurisdiction.— (1912)  J.  W.  Calnan 
Co.  V.  Doherty,  32  S.  Ct.  460,  224  U.  S.  145,  56 
L.  Ed.  702,  dismissing  appeal  (1909)  174  F. 
222,  98  C.  6.  A.  130. 

(B)  APPEAL. 

Review  of  action  arising  under  laws  of  United 
States,  see  Courts,  <@=>382,  394(20). 

^=»449.   Nature  and  form  of  remedy. 

See  e  Cent.  Dig.  Bankr.  §  916. 

A  judgment  that  a  person  is  not  a  bankrupt, 
entered  by  a  court  of  bankruptcy  on  a  verdict 
of  not  guilty  in  a  trial  by  jury  demanded  as  of 
right  under  section  19  of  the  bankruptcy  act 
(30  Stat.  551,  c.  541 ;  U.  S.  Comp.  St.  1901,  p. 
3429),  is  reviewable  only  by  writ  of  error,  as 
no  power  to  re-examine  the  facts  determined  by 
a  jury  under  this  section,  otherwise  than  ac- 
cording to  the  rules  of  the  common  law,  was 
conferred  by  section  24,  investing  the  federal 
appellate  courts  with  "appellate  jurisdiction  of 
controversies  arising  in  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  from  which  they 
have  appellate  jurisdiction  in  other  cases,"  or 
by  section  24b,  providing  for  the  revision  of 
such  proceedings  "in  matter  of  law,"  or  by  sec- 
tion 25a,  authorizing  appeals  as  in  equity  from 
a  judgment  in  bankruptcy  proceedings  adjudg- 
ing or  refusing  to  adjudge  defendant  a  bank- 
rupt.—C.  Elliott  &  Co.  V.  Toeppner,  23  S.  Ct 
133,  187  U.  S.  327,  47  L.  Ed.  200. 

Writ  of  error,  and  not  appeal,  is  the  only 
method  of  reviewing  an  adjudication  of  bank- 
ruptcy entered  on  a  directed  verdict  on  a  jury 
trial  demanded  as  of  right  by  the  alleged  bank- 
rupt under  Bankr.  Act  July  1,  1898,  c.  541,  S 
19,  30  Stat.  551  [U.  S.  Comp.  St  1901, 
p.  3429],  for  the  determination  of  the  issues  as 
to  insolvency  and  the  commission  of  acts  of 
bankruptcy.— Frederick  L.  Grant  Shoe  Co.  v. 
W.  M.  Laird  Co..  27  S.  Ct.  161,  203  U.  S.  502, 
51  L.  Ed.  292. 

^=»450.  Appellate  Jnriadietion, 

See  6  Cent.  Dig.  Bankr.  9  914. 


—  Cironit  Courts  of  AppeaL 

A  proceeding  in  bankruptcy  within  the 
meaning, of  Bankr.  Act  July  1,  1898,  c.  541,  I 
25,  30  Stat  553  (U.  S.  Comp.  St.  1901,  p.  34.^2), 

?roviding  for  appeals  in  bankruptcy  proceedings 
rom  courts  of  bankruptcy  to  the  Circuit  Courts 
of  Appeals  to  review  judgments  allowing  or  re- 
jecting a  debt  or  claim  of  S500  or  more,  is  in- 
stituted by  presenting  to  the  trustee  in  bank- 
ruptcy a  claim  upon  notes  of  the  bankrupt  in 
excess  of  that  amount,  joined  with  the  state- 
ment that  the  claimant  had  security  upon  the 
estate   which  it  was  his  purpose  to  maintain. 
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and  upon  which  he  was  entitled  to  priority  in 
the  distribution  of  the  assets,  although,  the  trus- 
tee makes  no  objection  to  the  amount  found  due 
upon  the  notes,  and  only  seeks  by  his  appeal 
to  contest  further  the  right  to  security.  Judg- 
ment (1907)  Coder  v.  Arts,  152  F.  943,  82  C.  C. 
A  91,  15  L.  R.  A.  (N.  S.)  372;  In  re  Coder, 
Id.;  In  re  Arts,  Id.;  Arts  v.  Coder,  Id.,  affirm- 
ed.—Coder  V.  Arts,  29  S.  Ct.  436.  213  U.  S. 
223,  53  L.  Ed.  772.  16  Ann.  Cas.  1008. 

A  voluntary  intervention  in  bankruptcy  pro- 
ceedings to  assert  a  claim  to  property  in  pos- 
session of  the  trustee  is  reviewable  by  appeal 
to  the  Circuit  Court  of  Appeals,  under  Bankr. 
Act,  I  24a.— Houghton  v.  Burden,  33  S.  Ct.  491, 
228  U.  S.  161,  57  L.  Ed.  780;  affirming  decree 
In  re  Canfield,  193  F.  934,  113  C.  C.  A.  562. 

A  dispute  between  the  assignor  of  a  bank- 
rupt's accounts  and  his  trustee  in  bankruptcy 
over  proceeds  of  assigned  accounts  collected  by 
the  trustee  on  a  petition  filed  in  bankruptcy 
proceedings  is  a  controversy  arising  in  bankrupt- 
cy within  the  Bankruptcy  Act  July  1,  1898.  § 
24,  governing  appellate  jurisdiction  of  the  Circuit 
Court  of  Appeals  and  the  Supreme  Court.— 
Greey  v.  Dockendorff,  34  S.  Ct.  166,  231  U. 
S.  513,  58  L.  Ed.  339,  affirming  decree  In  re 
Schwab-Kepner  Co.,  203  F.  475.  121  C.  C.  A. 
597. 

Appearance  of  mortgagees  on  notice  of  peti- 
tion of  mortgagor's  trustees  in  bankruptcy,  and 
their  assertion  of  conflicting  rights,  held  equiva- 
lent to  an  affirmative  intervention  in  connection 
with  the  trustees*  petition  so  as  to  constitute 
•  a  controversy  over  which  the  Circuit  Court  of 
Appeals  had  jurisdiction  by  Bankr.  Act,  §  24. 
with  the  same  appellate  jurisdiction  which  it 
possesses  under  Judicial  Code,  §  128. — Robert 
Moody  &  Son  v.  Century  Sav.  Bank,  36  S.  Ct 
111,  239  U.  S.  374,  60  U  Ed.  336,  affirming  de- 
cree In  re  Hartzell,  209  F.  775,  126  C.  C.  A. 
499. 


— -  S-Bpreme  Court. 

See  6  Cent.  Dig.  Bankr.  |  914. 

The  supreme  court  has  no  jurisdiction  to  re- 
view a  judgment  of  the  circuit  court  rendered 
in  a  proceeding  upon  an  appeal  from  an  order 
of  the  district  court,  rejecting  the  claim  of  a 
supposed  creditor  against  the  estate  of  a  bank- 
rupt, since  a  proceetling  to  prove  a  debt  against 
the  estate  of  a  bankrupt  is  part  of  the  suit  in 
bankruptcv,  and  not  an  independent  suit  at  law 
or  in  equity.- Leggett  v.  Allen,  110  U.  S.  741,  4 
S.  Ct.  195,  28  L.  Ed.  313. 

An  appeal  lies  to  the  federal  Supreme  Court, 
under  Act  March  3,  1891,  c.  517.  S  6.  26  Stat 
828  [U.  S.  Comp.  St  1901,  pp.  549,  550],  from 
a  judgment  of  a  Circuit  Court  of  Appeals,  en- 
tered on  an  appeal  from  a  judgment  of  a  court 
of  bankruptcy,  sustaining  a  title  to  property  in 
the  possession  of  a  trustee  in  bankruptcy,  as- 
serted by  intervention  raising  a  distinct  and 
Heparable  issue,  since  the  controversy  may  be 
regarded  as  one  of  those  "controversies  arising 
in  bankruptcy  proceedings,*'  over  which  the  Cir- 
cuit Court  of  Appeals  could,  under  Bankr. 
Act  July  1,  1898,  c.  541,  §  24a,  30  Stat.  553 
[U.  S.  Comp.  St  1901,  p.  3432J,  exercise  appel- 
late jurisdiction  as  in  other  cases.  Judgment, 
In  re  Kellogg,  118  F.  1017.  56  C.  C.  A.  383,  af- 
firmed.— Hewit  V.  Berlin  Mach.  Works,  24  S. 
Ct  690.  194  U.  S.  296,  48  L.  Ed.  986. 

A  decision  of  a  court  of  bankruptcy  up- 
holding its  jurisdiction  to  adjudicate  the  valid- 
ity of  an  alleged  equitable  lien  upon  property 
which  it  decided  to  be  an  asset  of  the  estate  in 
bankruptcy,  and  not  exempt  property  of  the 
bankrupt,  does  not  create  a  question  of  juris- 
diction which  will  sustain  a  direct  appeal  to 
the  federal  Supreme  Court  under  Act  March 
3.  1891,  c.  517,  26  Stat  827  [U.  S.  Comp.  St 
1901,  p.  549],   since,   by  the  express   terms  of 


Bankr.  Act  1898,  c.  541,  {  2,  subd.  11.  30  Stat 
546  [U.  S.  Comp.  St  1901,  p.  3421],  jurisdic- 
tion is  conferred  upon  courts  of  bankruptcy  to 
determine  all  claims  of  bankrupts  to  their  ex- 
emptions. Appeal  (D.  C.  1903)  In  re  Lucius, 
124  F.  455,  dismissed.- Lucius  v.  Cawthon-Cole- 
man  Co.,  25  S.  Ct  214.  196  U.  S.  149.  49  L. 
Ed.  425. 

The  assertion  of  a  right  of  set-oflf  in  a  pro- 
ceeding in  bankruptcy  presents  a  claim  of  fed- 
eral right  which  will  sustain  an  appeal  from  a 
decision  of  a  Circuit  Court  of  Appeals,  reject- 
ing the  claim,  to  the  Supreme  Court  of  the  Unit- 
ed States,  under  Bankr.  Act  July  1,  1898,  c. 
541,  §  25,  cl.  (b)  1,  30  Stat.  553  [U.  S.  Comp. 
St  1901,  p.  3432],  authorizing  such  appeals 
when  the  question  involved  is  one  which  might 
have  been  reviewed  on  writ  of  error  from  the 
latter  court  to  a  state  court.  Decree  129  F. 
728,  64  C.  C.  A.  256,  reversed.— Western  Tie  & 
Timber  Co.  v.  Brown,  25  S.  Ct  339,  196  U. 
S.  502,  49  L.  Ed.  571. 

A  decision  of  a  Circuit  Court  of  Appeals 
that  a  creditor  is  entitled  to  have  his  claim 
allowed  against  the  bankrupt  estate  of  an  in- 
dividual partner  as  well  as  against  the  estate 
of  the  bankrupt  partnership,  which  proceeds  up- 
on a  well-settled  principle  of  general  law,  broad 
enough  to  sustain  it  without  reference  to  the 
provisions  of  Bankr.  Act  July  1,  1898,  c.  541, 
30  Stat  544  [U.  S.  Comp.  St.  1901,  p.  3418], 
is  not  reviewable  in  the  federal  Supreme  Court 
under  section  25b  of  that  act,  as  involving  a 
question  which  would  sustain  a  writ  of  error 
to  a  state  court.— Chapman  v.  Bowen,  28  S.  Ct. 
32,  207  U.  S.  89,  52  L.  Ed.  116. 

The  bare  denial  by  a  trustee  in  bankruptcy 
of  a  claim  of  a  creditor  asserted  under  Bankr. 
Act  July  1,  1898,  c.  541,  30  Stat  544  [U.  S. 
C<Jmp.  St.  1901,  p.  3418],  is  not  the  assertion 
by  the  trustee  of  a  right  under  such  statute,  so 
as  to  give  him  the  right  to  appeal  to  the  federal 
Supreme  Court  from  a  decision  of  a  Circuit 
Court  of  Appeals  in  favor  of  the  creditor,  under 
section  25b  of  that  act,  which  gives  such  ap- 
peal when  the  question  involved  is  one  which 
would  sustain  a  writ  of  error  to  a  state  court 
-Id. 

A  decision  of  a  Circuit  Court  of  Appeals, 
affirming,  on  the  revisory  proceeding  authorized 
by  Bankr.  Act  July  1,  1898,  c.  541,  S  24b,  30 
Stat.  553  (U.  S.  CJomp.  St  1901.  p.  3432),  an 
interlocutory  order  of  the  court  of  bankruptcy 
which  overruled  a  motion  to  dismiss  the  pro- 
ceedings, cannot  preclude  a  writ  of  error  from 
the  federal  Supreme  Court  to  the  bankruptcy 
court  to  review  the  final  decision,  bringing  up 
the  question  of  the  jurisdiction  of  that  court  to 
make  an  adjudication  of  bankruptcy  on  a  claim 
for  unliquidated  damages.  Judgment  (D.  C. ' 
1903)  In  re  Frederic  L.  Grant  Shoe  Co.,  125  F. 
576,  affirmed.— Frederic  L.  Grant  Shoe  Co.  v. 
W.  M.  Laird  Co.,  29  S.  Ct  332,  212  U.  S.  445, 
i53  L.  Ed.  591. 

The  question  involved  in  a  proceeding  in 
bankruptcy  is  one  which  within  the  meaning 
of  Bankr.  Act  July  1,  1898,  c.  541,  §  25b,  30 
Stat  553  (U.  S.  Comp.  St  1901,  p.  3432), 
giving  appeals  to  the  federal  Supreme  Court, 
would  have  sustained  a  writ  of  error  from  that 
court  had  the  case  been  decided  by  the  highest 
court  of  the  state,  where,  in  determining  the 
validity  of  a  lien  asserted  to  secure  a  claim 
against  the  bankrupt's  estate,  a  construction 
of  the  bankrupt  act  is  directly  involved,  one 
party  asserting  a  construction  which  would  de- 
feat the  lien,  and  the  other  party  one  which 
would  give  it  validity.  Judgment  (1907)  Coder 
V.  Arts,  152  F.  943,  82  C.  C.  A.  91,  15  L.  R.  A. 
(N.  S.)  372 ;  In  re  Coder,  Id. ;  In  re  Arts,  Id. ; 
Arts  V.  Coder,  Id.,  affirmed.— Coder  v.  Arts,  29 
S.  Ct  436,  213  U.  S.  223,  53  L.  Ed.  772,  16 
Ann.  Cas.  lOOa 
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An  appeal  lies  to  the  federal  Supreme 
Court  from  adjudgment  of  a  Circuit  Court  of 
Appeals,  on  an  appeal  from  a  court  of  bank- 
ruptcy, sustaining  tne  contention,  asserted  by  a 
petition  in  intervention,  that  advances  by  a 
railway 'Company  to  enable  a  coal  company  un- 
der contract  to  supply  the  railway  company 
with  coal  to  meet  its  pay  rolls  amount  to^  a 
pledge,  enforceable  as  a  preferential  claim 
a^aiiist  the  assets  of  the  bankrupt  estate  of 
the  coal  company  in  the  hands  of  its  trustees, 
who  assumed  and  continued  performance  of 
the  contract,  of  such  a  quantity  of  coal  when 
mined  as  the  moneys  so  advanced  would  pay 
for  according  to  the  terms  of  the  original  con- 
tract. Judgment  (1907)  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Hurley,  153  F.  503,  82  C.  C.  A.  453, 
affirmed.— Hurley  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  29  a  Ct  466,  213  U.  S.  126,  63  L.  Ed. 
729. 

The  question  whether  an  order  of  the  bank- 
ruptcy court  from  which  no  appeal  was  taken, 
postponing  a  part  of  the  claim  of  an  officer  of  a 
bankrupt  corporation  to  the  claim  of  an  inter- 
vener, was  correctly  interpreted  below,  is  not 
one  concerning  the  allowance  or  rejection  of 
claim  within  Bankr.  Act  July  1,  1898,  §  25b. 
governing  appeals  from  the  Circuit  Courts  of 
Appeals  to  the  federal  Supreme  Court,  but  is  a 
matter  which  the  Supreme  Court  has  no  author- 
ity to  review.— Wynkoop,  Hallenbeck,  Craw- 
ford Co.  V.  Gaines,  33  S.  Ct.  214,  227  U.  S. 

4,  57  L.  Ed.  391. 

An  appeal  will  not  lie  to  the  federal  Su- 
preme Court  from  a  Circuit  Court  of  Appeals 
which  affirmed  a  judgment  of  the  bankruptcy 
court,  refusing  a  discharge,  but  the  only  appeal 
contemplated  under  Act  July  1,  1898,  §§  24,  25, 
is  from  the  bankruptcy  court  to  the  Circuit 
Court  of  Appeals.— JsTies  v.  Stone  &  Co.,  ,33 

5.  a.  351,  227  U.  S.  410,  57  L.  Ed.  573. 

^5>454.  Deoisions  reTiewable* 

See  6  Cent  Dig.  Bankr.  I  916. 

^=:»455.  ....  Of  courts  of  bankniptoy  la 
general. 

See  6  Cent.  Dig.  Bankr.  |  916. 

No  appeal  lies  from  the  judgment  of  a  cir- 
cuit court  in  allowing  or  disallowing  a  demand 
against  the  estate  of  a  bankrupt.— Ingersoll  v. 
Bourne,  154  U.  S.  645, 14  S.  Ct.  1186,  38  L.  Ed. 
1091. 

A  petition  filed  in  a  bankruptcy  court  by 
creditors  of  the  bankrupt,  asserting  a  lien  or 
the  proceeds  of  a  seat  in'  the  stock  exchange 
which  had  not  been  insisted  upon  because  they 
had  collected  their  claims  by  what  they  mistak- 
enly supposed  were  valid  attachments  of  the 
bankrupt's  property,  is  a  bankruptcy  proceed- 
ing under  Bankr.  Act  July  1,  1898,  c.  541,  §  2, 
cl.  7.  30  Stat.  546  [U.  S.  Comp.  St.  1901,  p. 
3421],  within  the  meaning  of  section  25  [U.  S. 
Comp.  St  1901,  p.  3432],  regiilating  appeals  in 
bankrupt  proceedings,  and  a  decree  thereon  is, 
therefore,  not  an  independent  ground  of  appeal, 
where  it  was  not,  within  the  meaning  of  sec- 
tion 25a,  cL  3,  **a  judgment  allowing  or  reject- 
ing a  debt  or  claim  of  $500  or  over."  Decree 
0902)  Hutchinson  v.  Otis  115  F.  937^  53  C. 
C.  A.  419,  affirmed. — Hutchinson  v.  Otis, 'Wil- 
cox &  Co..  23  S.  Ct  778,  190  U.  S.  552.  47  L. 
Ed.  1179. 

The  claims  of  a  creditor  against  a  bankrupt 
estate  have  been  rejected  so  as  to  give  the  right 
to  appeal  where  he  insisted  that  his  claims  were 
for  a  definite  amount,  viz.,  the  amount  stated 
in  the  proofs  of  debt  less  the  sum  derived  from 
the  sale  of  collateral,  and  the  referee  declined  to 
allow  the  claims  as  established  as  the  proof 
stood,  and  the  bankruptcy  court  approved  and 
affirmed  the  ruling  of  the  referee  as  a  disallow- 
ance of  the  claims,  and  entered  an  order  accord- 
ingly. Decree.  In  re  Mertens  (1006)  144  F.  818, 
75  C,  C.  A.  548,  affirmed.— Hiscock  y.  Varick 


Bank  of  New  York,  27  S.  Ct.  681,  206  U.  S.  28, 
51  L.  Ed.  945. 

<g=;9456.  Of   Oirevit   Courts   of  Ap- 
peal, 

See  6  Cent  Dig.  Bankr.  |  9U. 

A  decision  of  the  Circuit  Court  of  Appeals 
affirming  a  ruling  of  Uie  bankruptcy  court  as 
to  whether  petitioning  creditors  held  provable 
claims  is  not  a  final  decision  within  the  mean- 
ing of  Bankruptcy  Act  July  1.  1898,  (  25b,  gov- 
erning appeals  to  the  federal  Supreme  Court 
-(1912)  J.  W.  Calnan  Co.  v.  Doherty,  32  S. 
Ct.  460,  224  U.  S.  145,  56  L.  Ed.  702,  dismiss- 
ing  appeal  a909)  174  F.  222,  98  C.  0.  A.  130. 

A  decree  of  a  Circuit  Court  of  Appeals  af- 
firming a  decree  of  a  District  Court  dismissing 
the  petition  of  a  trustee  in  bankruptcy  to  pre- 
vent the  enforcement  of  a  lien  in  a  state  court 
for  labor  and  materials  is  appealable  to  the 
federal  Supreme  Court— (Hobbs  v.  Head  & 
Dowst  Co.,  34  S.  Ct.  253,  231  U.  S.  692,  58  L. 
Ed.  440,  affirming  decrees  184  F.  409,  106  C. 
C.  A.  519,  and  185  F.  1006,  107  C.  C.  A.  663. 

A  decree  of  a  federal  Circuit  Court  of  Ap- 
peals affirming  an  order  of  a  court  of  bank- 
ruptcy enjoining  temporarily  the  prosecution  in 
a  state  court  of  a  suit  affecting  the  bankrupt 
estate  is  interlocutory  and  not  reviewable  un- 
der Bankr.  Act,  §  24a,  providing  for  appeals  in 
bankruptcy  proceedings,  although  the  case  is  not 
one  which  Act  March  3.  1891,  (  6.  makes  final 
in  the  Circuit  Court  of  Appeals.— Mitchell  Store 
Bldg.  Co.  V.  Carroll,  34  ^  Ct  410,  232  U.  S- 
379,  58  li.  Ed.  650,  dismissing  appeal  and  deny- 
ing certiorari  193  F.  616,  113  C.  C.  A.  484. 

An  appeal  will  not  lie  to  the  federal  Su- 
preme Court  from  a  decision  of  a  Circuit  Court 
of  Appeals,  made  under  Bankr.  Act,  f  24b,  on  a 
petition  to  revise  the  proceedings  oi!  the  bank- 
ruptcy courts.— Id. 

A  controversy  in  bankruptcy,  appealable  un- 
der Judicial  Code,  $  128  (Act  March  3,  1911,  e. 
231,  36  Stat.  1133  [IT.  S.  Comp.  St  Supp. 
1911,  p.  193]),  to  the  Circuit  Court  of  Appeals, 
and  thence  to  the  federal  Supreme  Cojuit,  was 
not  initiated  by  an  attempted  intervention  in 
a  summary  proceeding  in  a  court  of  ancillary- 
jurisdiction  to  restore  certain  property  of  bank- 
rupts in  the  custody  of  those  having  no  right  to 
it.  to  the  bankruptcy  court  where  the  interven- 
ers claim  under  assignments  made  after  the  idl- 
ing of  the  petition  in  bankruptcy. — Lazarus, 
Michel  &  Lazarus  v.  Prentice,  34  S.  Ct  851, 
234  U.  S.  263.  58  L.  Ed.  1305,  dismissing  ap- 
peal Musics  v.  Prentice,  211  F.  326,  127  C.  C. 
A.  575,  which  affirms  In  re  A.  Musica  &  Son, 
205  F.  413. 

^=»458.  Presentatloii  and  reaerratioA  is 
lower  court  of  gronada  of 


See  6  Cent   Dig.  Bankr.  8  918. 

The  capacity  of  a  trustee  in  bankruptcy  to 
sue  in  the  bankruptcy  court  to  recover  property 
from  a  chattel  mortgagee,  on  the  ground  that 
the  mortgage  was  not  properly  acknowledged 
and  recorded,  is  waived  when  not  taken  in  the 
trial  court.— Fairbanks  Steam  Shovel  Co.  v. 
Wills,  36  S.  Ct  466,  240  U.  S.  642.  60  L.  Bd. 
841,  affirming  decree  In  re  Federal  Contracting 
Co.,  212  F.  &8,  129  C.  C.  A.  224. 

^=»450.   Certifloation  of  questions  to  Su- 
preme Court. 

The  use  of  a  certificate  to  present  to  the 
supreme  court  of  the  United  States  a  question 
of  the  jurisdiction  of  a  district  court  in  an  ac- 
tion arising  under  the  bankruptcy  act  of  July 
1,  1898,  is  subject  to  the  general  limitations  of 
the  act  of  congress  of  March  3,  1891,  under 
which  the  trial  court  cannot  by  certificate  send 
up  a  question  as  to  its  own  jurisdiction  until 
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after  final  judgment— Bardes  t.  First  Nat. 
Bank,  20  S.  Ct  196,  175  U.  S.  626.  44  L.  Ed. 
262. 

^=»461.  TaUas  and  perfeetias* 

See  6  Cent.  Dig.  Bankr.  S9  920-923. 

Proceedings  under  Rev.  St.  f  5081,  for 
the  re-examination  of  a  claim  against  a  bank- 
rupt estate,  are  in  the  nature  of  a  suit  against 
the  assignee,  and  an  appeal  cannot  be  taken  by 
the  claimant  unless  the  notice  of  appeal  requir- 
ed by  Rev.  St.  (  4981,  be  given  to  the  assignee, 
although  it  has  been  given  to  the  objecting  cred- 
itor.—Ex  parte  Mead,  109  U.  S.  230,  3  S.  Ct 
129,  27  L.  Bd.  914. 

The  30  days'  limitation  jprescribed  by  gener- 
al order  in  bankruptcy  No.  36  for  taking  an  ap- 
peal from  a  final  order  of  a  circuit  court  of  ap- 
geals  in  a  bankruptcy  case  cannot  be  extended 
y  filing  a  petition  for  rehearing  after  the  30 
days  have  expired,  although  there  may  be  but 
one  term  of  that  court,  and,  by  its  rules  of 
practice,  petitions  for  rehearing  may  be  pre- 
sented at  any  time  during  the  term.  Appeal, 
In  re  Philip  Semmer  Glass  Co.  (1905)  135  F. 
77,  67  C.  C.  A.  551,  dismissed.— Conboy  v. 
First  Nat  Bank,  27  S.  Ct.  50,  203  U.  a  141, 
51  L.  Ed.  12a 

The  allowance  of  an  appeal  from  a  dr- 
cnit  court  of  appeals  in  a  bankruptcy  case  on 
certificate  of  a  jastice  of  the  Supreme  Court 
cannot  operate  as  an  adjudication  that  such 
appeal  is  taken  within  the  thirty  days  allowed 
by  general  order  in  bankruptcy  No.  36.— Id. 

The  90-day  limitation  for  appeals  in  bank- 
mptcy  cases,  made  by  general  orders  in  bank- 
mptcy,  rule  36  (32  C.  O.  A.  xxxvi),  does  not  ap- 
ply to  a  writ  of  error  from  the  federal  Supreme 
Court  to  a  court  of  bankruptcy,  presenting  the 
question  of  the  Jurisdiction  to  make  an  adjudi- 
cation of  bankruptcy  on  a  claim  for  unliquidat- 
ed damages,  but  such  proceeding  is  governed  by 
the  2-year  limitation  fixed  by  Rev.  St.  U.  S.  § 
1008  (U.  S.  Comp.  St.  1901,  p.  715),  and  Act 
March  3,  1891,  c.  517,  iS  4,  5,  26  Stat.  826,  827 
(U.  S.  Comp.  St.  1901,  pp.  548,  549).  Judgment 
(D.  C.  190$  In  re  Frederic  L.  Grant  Shoe  Co., 
125  F.  576,  affirmed.— Frederic  L.  Grant  Shoe 
Co.  v.  W.  M.  Laird  Co.,  29  S.  Ct.  332,  212 
U.  S.  445,  53  Lr.  Ed.  591. 

A  sufficient  compliance  with  general  order 
No.  86  (18  Sup.  Ct.  ix),  providing  that  ap- 
peals under  the  bankrupt  act  from  the  Su- 
preme Court  shall  be  taken  within  30  days  after 
judgment,  and  that  the  court  below  shall,  at 
or  before  the  time  of  entering  the  judgment, 
make  and  file  findings  of  fact  and  conclusions 
of  law,  which,  together  with  the  pleadings  and 
judgment,  shall  constitute  the  record,  is  shown 
where  the  appeal  was  taken  within  30  days, 
and  the  Circuit  Court  of  Appeals  made  its  find- 
ings of  fact  and  conclusions  of  law  part  of 
the  record  by  an  order  made  within  80  days, 
directing  the  same  to  be  filed  nunc  pro  tunc  as 
of  the  diate  of  the  judgment  Judgment  Coder 
V.  Arts,  152  F.  943,  82  C.  C.  A.  91,  16  L.  R. 
A.  (N.  S.)  372,  affirmed.— Coder  v.  Arts,  29  S. 
Ct  436,  213  U.  S.  223,  53  L.  Ed.  772,  16  Ann. 
Cas.  1008. 


See  6  Cent  Dig.  Bankr.  |  929. 

The  objection  of  the  want  of  evidence  or 
findings  respecting  the  acts  of  bankruptcy  is 
not  available  on  appeal  from  the  adjuaication 
of  bankruptcy  to  creditors  who  only  contested 
the  proceedings  on  the  ground  of  the  occupa- 
tion of  the  alleged  bankrupt,  and  raised  no 
objection  below  to  the  want  of  proof  of  the 


acts  of  bankruptcy,  and  asked  no  findings  in 
respect  thereto,  and  did  not  object  to  the  find- 
ings that  were  made  for  deficiencies  in  that  re- 
gard.—-Armstrong  V.  Fernandez,  28  S.  Ct.  419, 
208  U.  S.  324,  52  L.  Ed.  514. 

Concurrent  findings  of  the  two  courts  below 
that  two  brothers  were  partners,  and  that  the 
stock  in  trade  belonged  to  the  firm,  do  not  call 
for  reversal,  where  there  was  evidence  that  one 
brother,  with  the  intent  of  forming  a  corpora- 
tion, furnished  the  capital,  and  the  other  his 
personal  services,  and  that  the  latter  was  in- 
terested in  the  profits,  and  was  not  a  debtor  of 
the  former,  and  there  was  some  evidence  that 
he  contributed  to  the  assets.  Decree  (1907)  153 
F,  525,  82  C.  C.  A.  475,  affirmed.— Manson  v. 
Williams,  29  S.  Ct  519,  213  U.  S.  453,  53  L. 
Ed.  869. 

An  appeal  to  the  federal  Supreme  Court  un- 
der Bankr.  Act,  §  24a,  from  a  decree  of  the 
Circuit  Court  of  Appeals,  opens  up  the  whole 
case  as  in  other  equity  cases;  general  orders 
in  bankruptcy  No.  36,  issued  under  section  25b 
of  the  act  having  no  application. — Houghton  v. 
Burden,  33  S.  Ct  491,  228  U.  S.  161,  57  L.  Ed. 
780,  affirming  decree  In  re  Canfieid,  193  F. 
934,  113  C.  C.  A.  562. 

Action  of  the  referee  in  bankruptcy,,  ap- 
proved by  the  District  Court  and  Circuit  (jourt 
of  Appeals  in  subrogating  trustee  in  bank- 
ruptcy under  Act  July  1,  1898,  §  67c,  to  the 
liens  of  judgment  creditors,  will  be  accepted  as 
correct  in  the  absence  of  proof  of  abuse  of  dis- 
cretion.—Fallows  V.  Continental  &  Commercial 
Trust  &  Savings  Bank,  35  S.  Ct  29,  235  U.  S. 
300,  59  L.  Ed.  238.  affirming  decree  In  re 
Tengwall  Co.,  201  F.  fe2,  119  C.  O.  A.  420. 

^=s>468.  Determination    and    disposition 
of  oanse. 

See  6  Cent  Dig.  Bankr.  |  980. 

A  decree  of  a  federal  district  court  for  the 
transfer  to  certain  adverse  claimants  of  a  part 
of  the  proceeds  of  a  sale  of  property  not  in  pos- 
session of  the  trustee  in  bankruptcy,  without 
prejudice  to  the  rights  of  such  trustee,  "if  this 
court  shall  so  authorize,"  to  litigate  in  any 
proper  court  the  question  of  his  right  to  re- 
cover such  funds  as  a  part  of  the  bankrupt's 
general  estate,  is  a  sutncicnt  compliance  with 
the  mandate  of  the  federal  Supreme  Court, 
which  had  directed  the  remanding  of  the  case 
for  further  proceedings  in  conformity  with  its 
opinion,  in  which  it  was  stated  that  the  Dis- 
trict Court's  original  decree  should  have  been 
•Vithout  prejudice  to  the  right  of  respondents 
to  litigate  in  a  proper  court."  Judgment,  Ex 
parte  Chicago  Title  &  Trust  Co.  (1906)  146  F. 
742,  77  C.  C.  A.  408,  reversed;- Ex  parte  First 
Nat  Bank  of  Chicago,  28  S.  Ct  23,  207  U.  S. 
61,  52  L.  Ed.  103. 

The  special  finding  of  fact  requisite  under 
general  order  in  bankruptcy  No.  36  (89  F.  xiv. 
32  C.  C.  A.  xxxvi)  on  an  appeal  to  tne  Federal 
Supreme  Court,  under  Bankr.  Act  July  1,  1898, 
c  541,  I  25b,  30  Stat.  553  (U.  S.  Comp.  St 
1901,  p.  3432),  from  a  final  decision  of  a  Circuit 
Court  of  Appeals  allowing  or  rejecting  a  claim 
under  that  act,  is  not  required  where  the  deci- 
sion below  is  one  denying  the  right  invoked  by 
a  petition  in  intervention  to  have  the  lien  of  a 
chattel  mortage  established  as  a  first  lien  on  the 
property  of  the  bankrupt,  and  satisfied  out  of 
the  proceeds  of  a  proposed  sale  by  the  trustee 
in  bankruptcy,  since  such  a  contention  presents 
a  controversy  arising  in  bankruptcy  proceedings 
over  which  the  Circuit  Courts  01  Appeals,  under 
section  24a  of  the  bankrupt  act  exercise  appel- 
late jurisdiction  as  in  other  cases,  and  the  Cir- 
cuit Court  of  Appeals  act  (Act  March  3,  l&^l,  c. 
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517,  2&  Stat.  826  [U.  S.  Comp.  St.  1001,  p.  546]), 
governs  the  manner  of  review  in  the  Supreme 
Court.  Judgment  (1908)  162  F.  675,  89  C.  C.  A. 
467,  affirmed.— Knapp  v.  Milwaukee  Trust  Co., 
30  S.  Ct.  412,  216  U.  S.  545,  54  L.  Ed.  610. 

VII.   COSTS  AND   FEES. 

[No  paragraphs  or  references  In  this  Digest    But 
see  6  Cent  Dig.  Bankr.  SS  872-903.] 


Vin.  OFFENSES  AGAINST  BANKRUPT 

LAWS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  6  Cent.  Dig.  Bankr.  SS  904-913.] 

BANKS. 

Nonnavigable  waters,   see  Waters  and  Water 
Courses,  <8=5>92-98. 


BANKS   AND    BANKING. 

Scope-Note. 

[INCLUDES  the  regulation  and  conduct  of  the  business  of  dealing  in  money  by  re- 
ceiving and  repaying  deposits  and  collections,  making  loans,  discounts,  or  other  invest- 
ments, and  issuing  bills,  notes,  etc.,  for  purposes  of  particular  transactions  or  for  gen- 
eral circulation,  whether  these  functions,  or  any  of  them,  are  exercised  by  Individuals  or 
by  corporations,  either  ordinary  banks  of  deposit,  discount,  and  circulation,  or  savings 
banks,  or  loan,  trust,  and  investment  companies;  organization,  powers,  and  liabilities 
of  such  corporations,  and  rights  and  liabilities  of  their  members  and  officers ;  and  mutual 
rights,  duties,  and  liabilities  of  bankers,  banks,  or  other  such  institutions,  and  those  deal- 
ing witli  them. 

[For  related  matters  under  other  topicsy  see  cross -referenoee  after  analysis*] 

Analysis. 

I.  Control  and  Regulation  in  General. 
^=>2,  What  are  banks. 

3.  Power  to  control  and  regulate. 

4.  Constitutional   and   statutory   provisions. 

5.  Charter   provisions. 

II.  Banking  Corporations  and  Associations. 

(A)  Incorporation,  Organization,  and  Incidents  ot  Existence. 

[No  paragraphs  or  references  in  this  Digest.    But  see  6  Cent  Dig.  Banks, 
{§  26-41.] 

(B)  Capitai.,  Stock,  and  Dividends. 

(C)  Stockhoi,ders. 

«=s>46.  Liability  for  debts  and  acts  of  bank. 
48.  Effect  of  transfer  of  stock. 

(D)  Oe^icers  and  Agents. 

[No  paragraphs  or  references  in  this  Digest.    But  see  6  Cent.  Dig.  Banks, 
{§  82-124.] 

(E)  Insoi^vency  and  Dissolution. 

«=s>66.  Effect   on   state   bank  of   reorganization   as   national   bank. 

74.  Transfers  and  preferences  affected  by  insolvency. 

75.  Rights  of  persons  making  deposits  after  insolvency. 
77.  Assets  and  receivers  on  insolvency. 

82.  Civil  liability  on  insolvency. 

III.  Functions  and  Dealings. 

(A)  Banking  Franchises  and  Powers,  and  Their  Exercise  in  Gen- 

eral. 
^=:»89.  Customs  and  usages. 

(B)  Representation  oe  Bank  by  Officers  and  Agents, 

104.  Disposition  of  property. 

105.  Contracts. 
112.  Wrongful  acts. 
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III.  Functions  and  Dealings — Continued. 

(B)  Representatign  of  Bank  by  Officers  and  Agents — Continued. 

^=»113.  Estoppel  to  deny  authority  of  officer  or  agent. 
114.  Ratification. 
116.  Notice  to  officer  or  agent. 

(C)  Deposits. 

«=»  134.  Application  of  deposits  t(5  debts  due  bank  or  set-off  by 
bank.   * 
137.  Payment  of  checks. 

141.  Mode  and  sufficiency  of  payment, 

142.  Rights  of  bank  paying  check. 

147.  Payment  of  forged  or  altered  paper. 

148.  Liabilities  of  bank  to  depositor,  payee,  or  owner. 

150.  Overdrafts. 

152.  Certificates  of  deposit. 

153.  Special  deposits. 

(D)   C0LI<ECTI0NS. 

^==>164.  Rights  and  liabilities  as  to  proceeds. 

165.  In  general. 

166.  ■■■     Insolvency  of  collecting  bank. 

167.  Insolvency  of  transmitting  bank. 

171.  Failure  to  collect. 

(E)  Loans  and  Discounts. 

«=»177.  Power  of  discount. 
179.  Collateral  security. 
186.  Discount  of  forged  or  fraudulent  paper. 

(F)  Exchange,  Money,  Securities,  and  Investments. 

^=s>  191.  Letters  of  credit. 

192.  Purchase  and  sale  of  exchange.  • 

(G)  C1RCU1.ATING  Notes. 

[No  paragraphs  or  ret^rences  in  this  Digest.    But  see  6  Cent.  Dig.  Banks, 
Si  738-832.] 

(H)  Actions. 

[No  paragraphs  or  references  in  this  Digest    But  see  6  Gent.  Dig.  Banks, 
|§  833-878.] 

IV.  National  Banks. 

«=»  233.  Power  to  control  and  regulate. 

234.  Statutory  provisions. 

237.  Reorganization  of  state  banks  as  national  banks. 

241.  Capital  and  shares. 

245.  Lien  of  bank  on  stock  or  dividends. 

246.  Rights  and  liabilities  of  stockholders  in  general. 

247.  Liability  of  stockholders  for  debts  of  bank. 

248.  Nature  and  extent. 

249.  Effect  of  transfer  of  stock. 

260.  Actions  and  proceedings  to  enforce. 

252.  Rights  and  liabilities  of  officers. 

253.  Nature  and  extent. 

254.  Actions  to  enforce  liability. 

265.  Criminal  responsibility  of  officers  or  of  persons  aiding 
or  abetting  them.  . 

256.  Offenses. 

257.  Prosecution  and  punishment. 

258.  Banking  powers. 

259.  Property  and  conveyances. 

260.  Contracts  and  dealings  in  general. 

261.  Effect  of  acts  ultra  vires. 
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IV.  National  Banks — Continued. 

4a»262.  Representation  of  bank  by  ofEcers, 
263.  Deposits  in  general. 

268.  Collections. 

269.  Loans  and  discounts. 

270.  Interest  or  rate  of  discount,  and  usury. 

273.  Actions  by  or  against  national  banking  associations. 

275,  Jurisdiction  and  venue. 

278.  Attachment  and  garnishment. 

281.  Voluntary  liquidation, 

286.  Transfers  and  preferences  affected  by  insolvency. 

287.  Assets  and  receivers  on  insolvency. 

288.  Presentation  and  payment  of  claims. 

V.  Savings  Banks. 

^=»291.  Constitutional  and  statutory  provisions* 

VI.  Loan,  Trust,  and  Investment  Companies. 
«=»313.  Stockholders. 

315.  Functions  and  dealings. 

VII.  Clearing  Houses. 

320.  Settlements  and  transactions  through  clearing  house. 


Cross-References. 


Appellate  Jurisdiction  of  suit  involving  constitu- 
tionality of  act  exempting  banks  and  trust 
companies  from  usury  laws,  see  Courts, 
394(10). 


Exemption  from  usury  laws  as  denial  of  equal 
protection  of  law,  see  Constitutional  Law. 
<8=5>242. 

Taxation,  aee  Taxation,  ^ss»i25-127,  386w 


I.  OONTROIi  AND    BEGTJIiATION   IM 

OENERAIfc 

Depositors'  guaranty  law.  denying  due  process 
of  law,  see  Constitutional  Law,  ^s»278;  equal 
protection  of  laws,  see  Constitutional  Law, 
^=»240;  impairing  obligation  of  contract,  see 
Constitutional  Law,  ^=»129 ;  taking  of  prop- 
erty for  public  use,  see  Eminent  Domain, 
^=>17. 

Impairing  obligation  of  contracts,  see  Consti- 
tutional Law,  ^s»138. 

Interstate  commerce  regulations,  see  Commerce, 
€==»43,  44. 

License  tax,  see  Licenses,  ^=»19. 

Licensing  private  bankers  as  denial  of  equal 
protection  of  laws,  see  Constitutional  Law, 
^=»230;  of  due  process  of  law,  see  Consti- 
tutional Law,  ^=»287;  questioning  validity, 
see  Constitutional  Law,  ^=»42. 

^s»2,  "Wliat  are  banks. 

See  6  Cent.  Dig.  Banks,  S  S. 

The  business  of  receiving  deposits  of  mon- 
ey in  small  sums  from  time  to  time  until  they 
reach  an  amount  sufficient  to  be  sent  to  other 
states  or  foreign  countries  is  banking,  and  as 
such  is  a  proper  subject  for  regulation  in  the 
exercise  of  the  police  power  of  the  state.— 
(1911)  Engel  v.  O'Malley,  31  S.  Ct.  190,  219 
U.  S.  128,  55  L.  Ed.  128,  affirming  decree  (O. 
C.  1910)  182  F.  365. 

^=»3.  Power  to  control  and  regrolate* 

See  6  Cent.  Dig.  Banks,  8  9. 

The  police  power  of  a  state  extends  to  the 
regulation  of  the  banking  business,  and  even 
to  its  prohibition  except  on  such  conditions  as 
the  state  may  prescribe.— (1911)  Noble  State 
Bank  v.  Haskell,  31  S.  Ct.  186,  219  U.  S.  104, 
55  L.  Ed.  112,  32  L  R.  A.  (N.  S.)  1082,  Ann. 
Cas.  1912A,  487,  affirming  decree  (1908)  97  P. 
590,  22  Okl.  48.  Opinion  amended  (1911)  31 
S.  Ct  299,  219  U.  S.  575,  55  L.  Ed.  341; 
(1911)   Shallenberger  v.    First   State  Bank  of 


Holstein,  31  S.  Ct  189,  219  U.  S.  114,  55  Tx 
Ed.  117,  reversing  decree  First  State  Bank  of 
Holstein  v.  Shallenberger  (C.  0.  1909)  172  F. 
999. 

^=»4. 'Oonstitntional  and  statntorj  9vo« 
▼isions. 

See  6  Cent  Dig.  Banks,  (  S. 

A  state  statute  creating  a  bank  depositors* 
guaranty  fund  for  the  purpose  of  securing  the 
full  repayment  of  deposits  in  case  of  the  in- 
solvency of  any  bank  contributing  to  the  fund 
is  no  less  a  valid  exercise  of  the  police  power 
because  contribution  to  such  fund  is  not  abso- 
lutely required.— (1911)  Assaria  State  Bank  of 
Assaria  v.  Dolley,  31  S.  Ct  189,  219  U.  S.  121, 
55  L.  Ed.  123,  affirming  decree  (C.  C.  1909) 
Larabee  v.  Same,  175  F.  365,  which  is  reversed 

(1910)  Dolley  v.  Abilene  Nat  Bank  of  Abilene, 
Kan.,  179  F.  461,  102  O.  C.  A.  607,  32  L.  R. 
A.  (N.  S.)   1065. 

The  police  power  of  the  state  Justifies  the 
requirement  of  Laws  N.  Y.  1910,  c.  348,  that 
a  license  from  the  Comptroller  be  obtained  by 
individuals  or  partnerships  desiring  to  engage 
in  the  business  of  receiving  deposits  of  money 
for  safe-keeping,  or  for  the  purpose  of  trane- 
mission  to  another,  or  for  any  other  purpose.^* 

(1911)  Engel  v.  O'Malley,  31  S.  Ct  190,  219  U. 
S.  128,  55  L.  Ed.  128,  affirming  decree  (C.  OL 
1910)  182  F.  365. 

The  Kansas  bank  depositors'  guaranty  law 
of  March  6,  1909  (Laws  1909,  c.  61)  held  con- 
stitutional.—Abilene  Nat  Bank  of  Abilene  v. 
Dolley,  33  S.  Ct  409,  228  U.  S.  1,  57  L.  Bd. 
707. 

Validity  under  the  police  power  of  Laws 
Okl.  1911,  c  31,  as  amended  by  Laws  1913,  c 
22,  under  which  a  bank  depositor's  guaranty 
fund  is  created  by  an  assessment  on  state  banks, 
is  not  affected  because  the  state  vested  the  titie 
to  the  fund  in  itself,  so  |is  to  extend  to  the 
state  banking  board  tne  state's  immunity  from 
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suit— Lankford  v.  Platte  Iron  Works  Co.,  35 
S.  a.  173,  235  U.  S,  461,  69  L.  Ed.  316 : 
American  Water  Softner  Co.  ▼.  Lankford,  35 
S.  Ct  184.  236  U.  S.  496,  59  L.  Ed.  329. 

^=»5.  Cluurier  proTlsioms. 

Sm  6  Cent.  Big.  Banks,  S  i- 

The  grant  to  a  corporation  of  the  power  to 
receive,  in  trust  for  any  person,  moneys  or  other 
Talnable  thing,  and  to  give  an  acknowledgment 
therefor,  and  to  loan  its  surplus  funds,  does  not 
authorize  it  to  conduct  a  general  banking  busi- 
ness.—Memphis  City  Bank  v.  State  or  Tennes- 
see, 161  U.  S.  186,  16  S.  Ct  468,  40  L.  Ed.  664, 
affirming  judgment  Memphis  t.  Memphis  City 
Bank,  91  Tenn.  674,  19  S.  W.  1045. 

H.  BANXIHG  OOBPOBATION8  AND 
ASSOCIATIONS. 

(A)  INCORPORATION,  ORGANIZATION, 
AND  INCIDENTS  OF  EXISTENCE. 

[No  paragraphs  or  references  in  this  Digest.    Bat 
S  Cent.  Dig.  Banks,  (§  M-41.] 


(B)  CAPITAIi,-  STOCK.  AND  DIVIDENDS. 
See  6  Cent.  Dig.  Banks,  tt  4M0. 

Impairing  obligation  of  contracts,  see  Constitn- 
tumalXaw,  €ss>126. 

(CD  STOCKHOLDERS. 

Limitation  of  action  to  enforce  liabilityt  see 
linaitation  of  Actions,  ^=»21. 

«=»46.   Liability  for   debts   and  aots   of 
baaik* 

See  6  Cent  Dig.  Banks,  U  62,  64-81)^  841,  513,  684, 


«— ^  Effect  of  tra&sfev  of  stools. 

See  6  Cent  Dig.  Banks.  Sf  69,  70. 

A  transfer  of  bank  stock  on  the  books  of 
the  bank  in  favoi*  of  a  pledgee  which  held  it  as 
collateral  security  does  not  render  such  pledgee 
liable  as  a  stockholder  for  the  bank's  indebted- 
ness created  after  the  stock  has  been  retrans- 
f erred  on  the  books  of  the  pledgor  upon  pay- 
ment of  the  loan,  notwithstanding  the  pledgee's 
failure  to  give  notice  of  the  retransfer,  which, 
under  Code  6a.  1882,  {  1496.  is  re(}uisite  to  ex- 
empt  from  an  existing  individual  liability  as  a 
stockholder  under  a  corporate  charter,  where 
the  stockholder's  individual  liability  under  the 
charter  of  the  bank  in  question  is  limited  to  the 
par  yalne  of  his  stock,  **at  the  time  the  debt 
was  created."  Decree  (C.  C.)  112  F.  812,  affirm- 
ed.—Brunswick  Terminal  Co.  v.  National  Bank 
of  Baltimore,  24  S.  Ct  814,  192  U.  S.  386,  48 
L.  Ed.  491. 

(D)  OFFICERS  AKD  AGENTS. 

(No  paragraphs  or  references  In  this  Digest    But 
6  Cent  Dig.  Banks,  H  82-184.] 


(ED  INSOLVENCY   AND  DISSOLUTION. 

Depositors'  guaranty  law,  equal  protection  of 
law,  see  Constitutional  Law,  ^=:»240. 

Due  process  of  law,  see  Constitutional  Law,  ^=s> 
318. 

^=>64«  Effect  OA  state  bank  of  reorsani- 
aatiom  as  aational  bank. 

Bee  6  Cent  Dig.  Banks.  |  128. 

The  conversion  of  a  state  bank  into  a  na- 
tional bank  is  not  a  "closing  of  its  business," 
within  the  meaning  of  the  statute  of  1859,  pro- 
viding for  the  redemption  of  a  state  bank's  cir- 
culation, and  releasing  it  from  liability  on  such 
notes  as  are  not  presented  within  six  years  after 


the  giving  of  the  prescribed  notice;  and  any 
notes  not  so  presented  constitute  a  valid  claim 
against  the  national  bank. — Metropolitan  Nat 
Bank  v.  Claggett,  141  U.  S.  520,  12  S.  Ct  60, 
35  L.  Ed.  841,  affirming  judgment  125  N.  Y. 
729,  26  N.  E.  757. 

^s»74.  Transfers  and  pref erenees  aif eet^ 
ed  by  insolTOnoy. 

See  6  Cent  Dig.  Banks,  {  166. 

Where  one  rediscounted  at  a  certain  bank 
the  notes  of  another,  who  conveyed  property  to 
the  one  so  discounting  in  satisfaction  of  the 
debt,  the  receiver  of  the  bank  is  not  thereby  en- 
titled to  such  property  as  purchased  with  money 
of  the  bank.— Peters  v.  Bain,  133  U.  S.  670,  10 
S.  Ct  354,  33  L.  Ed.  696. 

^=975*  Rights    of    persons    "*^ig4«g    de- 
posits after  insolveney* 

See  6  Cent  Dig.  Banks,  S  167. 

Where  a  sight  draft  is  credited  by  a  bank 
to  a  depositor  in  his  pass  book  and  on  its  own 
books  as  cash,  the  bank  does  not  become  owner 
of  the  draft,  so  as  to  be  entitled  to  the  proceeds 
when  afterwards  paid,  when  it  was  insolvent  at 
the  time  of  makmg  the  credit,  and  closed  its 
doors  before  the  draft  was  paid. — St.  Louis  & 
S.  F.  By.  Co.  V.  Johnston,  133  U.  S.  566, 10  S. 
Ct  390,  33  L.  Ed.  683,  reversing  (C.  C.)  27  F. 
243. 

^=»77*  Assets    and    reeeivers    en    Insol- 
▼ene7* 

See  6  Cent  Dig.  Banks,  9fi  166-176V&. 

The  right  to  a  set-off  against  the  receiver 
of  a  bank  is  to  be  governed  by  the  state  of 
things  existing  at  the  moment  of  insolvency, 
and  not  by  conditions  thereafter  created. — Yard- 
ley  T.  PhUler,  17  S.  Ct  835,  167  U.  S.  344,  42 
L.  Ed.  192,  reversing  decree  Philler  v.  Yardley, 
62  F.  645,  10  C.  C.  A.  562,  25  L.  B.  A.  824. 

The  suspension  of  a  national  bank  and 
the  appointment  of  a  receiver  do  not  defeat  a 
right  previously  acquired  by  service  of  an  at- 
tachment against  the  bank  as  garnishee,  but 
the  assets  pass  to  the  receiver  burdened  with  a 
lien  in  favor  of  the  .plaintiff  in  the  attachment, 
which  cannot  be  disregarded  or  displaced  by  the 
comptroller  of  the  currency. — Earle  v.  Common- 
wealth of  Pennsylvania,  20  S.  Ct  915, 178  U.  S. 
449,  44  L.  Ed.  1146. 

No  right  of  equitable  set-off  in  favor  of  a 
bank  against  the  receiver  of  its  insolvent  cor- 
respondent arises  out  of  the  voluntary  payment 
by  the  former  bank  of  an  overdraft  of  its  cor- 
respondent, in  reliance  upon  certain  notes  sent 
for  discount  and  credit,  after  receiving  no  re- 
sponse to  its  notification  that  such  notes  would 
not  be  discounted,  but  would  be  held  as  col- 
lateral, and  that  credits  should  either  be  trans- 
ferred from  other  banks  or  currency  shipped. 
Decree,  Hanover  Nat  Bank  of  City  of  New 
York  V.  Suddath  (1907)  153  P.  1022,  82  C.  C. 
A.  677,  affirmed.— Hanover  Nat  Bank  of  State 
of  New  York  v.  Suddath,  30  S.  Ct  63,  215  U. 
S.  122,  54  L.  Ed.  120. 

^s>S^.  Civil  liability  en  insolTonoy. 

See  6  Cent  Dig.  Banks,  S8  203-209V&. 

The  president  and  director  of  a  bank,  who 
is  absent  on  account  of  ill  health  qnder  a  leave 
of  absence  granted  by  the  board  of  directors, 
cannot  be  held  liable  for  the  negligent  manage- 
ment of  the  bank  during  his  absence. — Briggs  v. 
Spaulding,  141  U.  S.  132,  11  S.  Ct  924,  35  L. 
Ed.  662,  affirming  decree  Movius  v.  Lee  (1887) 
30  F.  298. 

Where  the  affairs  of  a  bank  are  managed 
by  its  president,  who  has  the  reputation  of  being 
trustworthy  and  efficient,  and  who  owns  the 
greater  part  of  the  stock,  and  the  bank  is  gen- 
erally considered  to  be  in  a  prosperous  condition, 
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directors  cannot  be  held  liable  for  losses  through 
mismanagement  on  the  ground  of  negligence, 
in  that  they  did  not,  within  90  days  after  they 
became  directors,  compel  the  board  of  direc- 
tors to  make  a  thorough  investigation  of  the 
books  and  condition  of  the  bank.— Id. 


in.  FUNCTIONS   AND   DEAI.INOS. 

(A)  BANKING   FRANCHISES   AND    POW- 
ERS, AND  THEIR  EXERCISE 
IN  GENERAL. 

^=^89.   Customs  and  usages. 

Se«  6  Cent.  Dig.  Banks,  SS  221-224. 

A  pledge  of  cotton  by  a  factor  to  a  bank  as 
security  for  advances  made  by  the  bank  to  the 
factor  in  his  individual  capacity,  if  not  other- 
wise binding  on  the  owner  and  consignor  of  the 
cotton,  is  not  made  so  by  a  general  usage  of 
trade  between  the  banks  and  cotton  factors 
in  the  place  where  they  do  business,  not  shown 
to  be  known  to  the  consignors  or  other  owners  of 
cotton.— Allen  v.  St.  Louis  Nat.  Bank,  120  U.  S. 
20,  7  S.  Ct.  460,  30  L.  Ed.  573. 


(B)  REPRESENTATION  OF  BANK  BY  OF- 
FICERS AND  AGENTS. 

^=»104.  Dispositian   of  property. 

See  6  Cent  Dig.  Banks.  SS  244-2f8. 

The  cashier  of  a  bank  kept  an  account  with 
defendants,  who  were  brokers  and  bought  and 
sold  stocks  for  him,  and  frotn  time  to  time  de- 
fendants received  checks  of  his  bank  on  another 
bank,  its  correspondent,  drawn  by  him  in  his 
official  capacity,  and  collected  them  and  applied 
them  to  the  cashier's  individual  account.  In 
an  action  by  a  receiver  of  the  bank  of  the  cash- 
ier to  recover  of  defendants  the  amount  of  the 
checks  received  by  them,  held  that,  the  checks 
being  made  payable  to  tne  order  of  defendants 
for  the  cashier's  individual  use,  defendants  took 
them  under  an  obligation  to  ascertain  that  the 
cashier  had  authority  outside  his  ordinary  offi- 
cial authority  to  make  the  checks,  and  could 
not  assume  that  he  was  acting  in  the  scope  of 
his  official  duties. — Kissam  v.  Anderson,  12  S. 
Ct.  960,  145  U.  S.  435.  36  L.  Ed.  705,  reversing 
judgment  Anderson  v.  Kissam  (C.  C.)  35  F.  609. 

^s»105.   Contracts. 

See  6  Cent.  Dig.  BankB.  SS  249-252. 

Where  directors  have,  for  a  number  of  years, 
left  the  entire  management  of  the  bank  to  the 
cashier,  and  have  acquiesced  in  all  his  acts  in 
making  loans,  taking  securities,  and  discharging 
mortgages,  his  act  in  discharging  a  mortgage  will 
be  binding  on  the  bank.— Martin  v.  Webb,  110 
U.  S.  7,  3  S.  Ct.  428,  28  L.  Ed.  49. 

^s»112.  Wrongful  aets. 

See  6  Cent  Dig.  Banks,  IS  271,  272. 

The  fact  that  the  cashier  clandestinely  de- 
posited funds  with  the  drawee  to  the  credit  of 
bis  own  bank,  which  deposits  were  so  credited, 
is  not  competent  in  mitigation  of  damages. 
When  credited  to  the  cashier's  bank,  •  the  de- 
posits became  the  property  of  that  bank  as 
against  the  cashier  and  defendants;  and  when 
it  appeared  that  the  checks  had  been  paid  by  the 
drawee  out  of  funds  standing  to  the  credit  of 
the  cashier's  bank,  plaintiff  was  entitled  to  re- 
cover the  full  amount ;  and  it  was  incumbent  on 
defendants,  if  they  sought  to  reduce  the  dam- 
ages, to  show  that  notwithstandinj^  the  wrongful 
conversion  of  the  paper  the  cashier's  bank  did 
not  suffer  loss. — Kissam  v.  Anderson,  12  S.  Ct. 
960,  145  U.  S.  435,  36  L.  Ed.  765,  reversing 
judgment  Anderson  v.  Kissam  (C.  C.)  35  F. 
699. 


^=s>113.  Estoppel   to    deny   authority   of 
officer  or  agent. 

See  6  Cent  Dig.  Banks,  SS  273-276. 

Where  the  bond  of  a  defaulting  bank  presi- 
dent, issued  by  a  surety  company  and  accepted 
by  the  bank,  is  based  on  statements  and  repre- 
aentatiODS  made  to  the  surety  company  by  the 
assistant  cashier,  a  receiver  of  the  bank  there- 
after appointed  in  an  action  on  the  bond  cannot 
question  the  authority  of  the  assistant  cashier 
to  bind  the  bank  by  his  statements  and  represen- 
tations as  to  the  duties  and  accounts  of  the  de- 
faulting president,  and  at  the  same  time  re- 
cover on  the  bond  procured  on  the  strength  of 
such ,  statements  and  representations.  Judg- 
ment. Willoughby  v.  Fidelity  &  Deposit  Co.  of 
Maryland  (1906)  85  P.  713,  16  Okl.  546,  7  L. 
R.  A.  (N.  S.)  548.  affirmed.— Cherry  v.  Fidelity 
&  Deposit  Co.,  27  S.  Ct.  790,  205  U.  S.  537, 
51   L.    Ed.   920. 

^=»114.  Batilloation. 

See  6  Cent  Dig.  Banks,  89  277-280. 

Ratification  of  the  unauthorized  act  of  a 
national  bank  officer  in  borrowing  $200,000  for 
the  bank  can  only  be  made,  if  at  all,  by  the 
board  of  directors,  acting  with  knowledge  of  the 
material  facts,  and  cannot  be  inferred  from  the 
mere  fact  that  by  direction  of  the  same  officer 
the  money  was  placed  to  the  credit  of  the  bank, 
when  it  appears  that  it  was  drawn,  out  by  him 
and  the  assistant  cashier,  and  that  no  part  ot 
it  came  to  the  use  or  benefit  of  the  bank. — West- 
ern Nat.  Bank  v.  Armstrong,  152  U.  S.  346,  14 
S.  Ct.  572,  38  L.  Ed-  470. 

^=»116.   Notice  to  officer  or  asent. 

See  6  Cent.  Dig.  Banks,  SS  282-287. 

Certain  clerks  in  a  stock  brokerage  firm 
bought  the  business,  including  a  large  amount 
of  stocks  carried  on  margins,  for  the  cashier 
of  a  country  bank.  In  protecting  these  stocks 
the  cashier,  in  his  official  capacity,  drew  large 
checks,  in  favor  of  the  new  firm,  upon  a  New 
York  bank,  with  which  the  country  bank  had 
deposits.  Part  of  the  money  was  returned  by 
the  brokers  to  the  city  bank,  and  was  by  it 
credited  to  the  country  bank,  but  much  was 
lost  in  the  stock  transactions.  The  money  re- 
turned was  largely  checked  out  by  the  cashier, 
and  lost  in  other  fraudulent  transactions. 
There  was  no  direct  evidence  of  conspiracy 
between  the  brokers  and  the  cashier  to  mis- 
apply the  bank's  funds.  Heldj  in  an  action  by 
a  receiver  of  the  bank  against  the  brokers,  that, 
assuming  them  to  have  knowledge  that  they 
were  receiving  the  bank's  funds,  it  was  error 
to  rule  that  they  were  not  to  be  credited  with 
the  sums  returned,  since  it  was  at  least  a  ques- 
tion for  the  jury  whether  the  other  officers  of 
the  bank  were  not  chargeable  with  notice  of 
the  moneys  deposited  to  its  credit,  and  would 
not  have  accepted  such  deposits  as  a  return  of 
the  moneys  to  the  bank. — Kissam  v.  Anderson, 
12  S.  Ct.  960,  145  U.  S.  435,  36  L.  Ed.  765,  re- 
versing judgment  (C.  C.)  Anderson  v.  Kissam, 
35  F.  699. 

A  president  of  a  national  bank  has  no  pow- 
er, in  the  ordinary  course  of  business,  to  certify 
to  the  fidelity  or  integrity  of  the  cashier  for 
the  purpose  of  enabling  him  to  procure  a  bond 
insuring  his  fidelity;  and  hence  the  bank  can- 
not be  deemed,  merely  by  virtue  of  the  presi- 
dent's relation  to  it.  to  have  any  knowledge  of 
the  giving  by  him  oi  such  certificate. — American 
Surety  Co.  of  New  York  v.  Pauly,  18  S.  Ct.  552, 
170  U.  S.  133,  42  L.  Ed.  977,  affirming  judg- 
ment 72  F.  470,  18  C.  C.  A.  644. 

The  knowledge  of  the  vice  president  and  of 
one  or  more  of  the  directors  of  a  bank,  but 
less  than  a  majority  of  the  board,  of  a  default 
by  the  president,  is  not  rendered  imputable  to 
the  bank,  so  as  to  relieve  a  surety  on  his  bond 
from  liability  thereon,  by  the  provision  therein 
that  the  employer  shall  exercise  due  and  custo- 
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mary  supervision,  and  will  not  condone  a  de- 
fault of  the  bonded  employ^,  or  continue  him  in 
his  employment  after  the  commission  of  a  de- 
fault, as  such  provision  relates  to  the  bank,  and 
not  to  a  minority  of  the  board  of  directors,  or 
its  subordinate  officers  or  agents.  Judgment 
103  F.  599,  43  C.  C.  A.  331,  affirmed— Fidelity 
&  Deposit  Co.  of  Maryland  v.  Courtney,  22  S. 
Ct.  8SS,  186  U.  S.  342,  46  L.  Ed.  1193. 

(O  DEPOSITS. 

As  preferences  by  debtor,  see  Bankruptcy,  ^=> 
163. 

Balance  of  pass  book  as  account  stated,  see  Ac- 
count  Stated,  ^=s>Q. 

Check  as  equitable  assignment  of  fund,  see  As- 
signments, ^^49. 

Depositors'  ^aranty  law  as  denying  due  pro- 
cess of  law,  see  Constitutional  Law,  ^=»278; 
as  denying  equal  protection  of  laws,  see  Con- 
stitutioaal  Law,  ^=^240;  impairing  obliga- 
tion of  contract,  see  Constitutional  Law,  ^::» 
129;  taking  of  property  for  public  use,  see 
Bminent  Domain,  ^=s>17. 

Forgery  of  checks,  see  Forgery. 

Gift  of  deposit,  see  Gifts,  <&=>66. 

Limitation  of  action  to  recover  money  paid  on 
forged  check,  see  Limitation  of  Actions,  ^» 
21,  66. 

Taxation  of  bank  deposits,  see  Taxation,  ©» 
100. 

®=»134.   Applioation  of  deposits  to  debts 
due  bank  or  set-off  by  bank. 

See  6  Cent.  Dig.  Banks.  S9  353-374. 

Corporate  notes  are  not  discharged  pro  tanto 
by  the  fact  that  the  corporation  has  a  deposit 
in  the  bank  that  holds  the  notes.— Thomas  v. 
Matthiessen,  34  S.  Ct.  312,  232  U.  S.  221,  58 
L.  Ed.  577,  reversing  judgment  192  F.  495,  113 
C.  C.  A.  101. 

^=»137.   Payment  of  checks. 

See  6  Cent.  Dig.  Banks.  SS  347.  848.  380-392.  394-414. 

B17. 


^-»  BCode     and     sufficiency     of 
payment. 

See  6  Cent  Dig.  Banks.  S9  847.  348. 

Performance  by  a  bank  on  which  a  check  is 
drawn  of  the  function  of  collecting  and  cred- 
iting when  the  check  is  sent  directly  to  the  bank 
for  collection,  in  the  absence  of  fraud  or  mis- 
take, is  equivalent  to  payment  in  the  usual 
course. — American  Nat.  Bank  of  Nashville  v. 
Miller,  33  S.  Ct.  883,  229  U.  S.  517,  57  L.  Ed. 
1310.  affirming  judgment  185  F.  338,  107  C.  C. 
A.456- 

4=>142.  — »  Riskts      of     bank      paying 
ckeok. 

See  6  Cent.  Dig.  Banks.  {§  410-413. 

A  bank  taking  its  president's  check  on  ac- 
count of  his  illegal  overdraft  is  not  chargeable 
with  knowledge  of  his  insolvency. — American 
Xat.  Bank  of  Nashville  v.  Miller,  33  S.  Ct.  883, 
229  U.  S.  517,  57  L.  Ed.  1310,  affirming  judg- 
ment 185  F.  338,  107  C.  C.  A.  456. 

^=>147.  Payment   of   forged    or    altered 
paper. 

See  6  Cent.  Dig.  Banks.  99  438-454. 


LiabiUties    of  bank   to   de- 
positor, payee,  or  owner. 

See  6  Cent.  Dig.  Banks.  99  438-446.  451.  452. 

Though  the  pass  book  of  a  depositor,  bal- 
anced at  intervals  by  the  bank,  and  returned  to 
him,  is  only  an  account  stated,  and  not  con- 
clusive, yet  where  he  omits  altogether  to  ex- 
amine the  charges  therein,  and  the  canceled 
checks  returned  as  vouchers  therewith,  and  so 
fails  to  discover  that  the  amounts  of  a  number 


of  checks  have  been  raised  by  his  clerk,  to  whose 
exclusive  care  he  has  intrusted  his  account  with 
the  bank,  and  consequently  is  unable  to  give 
timely  notice  of  the  frauds  to  the  bank,  he  is 
guilty  of  such  negligence  that,  in  an  action  by 
him  to  recover  the  amount  paid  upon  the  al- 
tered checks,  it  is  error  for  the  court  to  direct 
a  verdict  in  his  favor. — Leather  Manufacturers* 
Nat.  Bank  v.  Morgan,  117  U.  S.  96,  6  S.  Ct. 
657,  29  L.  Ed.  811. 

^=»150.   Overdrafts. 

See  6  Cent.  Dig.  Banks.  99  456-464H' 

A  letter  to  a  banker  inclosed  a  note,  and 
asked  the  banker  to  discount  it,  and  place  the 
proceeds  to  the  writer's  credit,  and,  in  that 
event,  to  charge  a  certain  overdraft  against  the 
credit.  Heldf  that  the  banker,  having  declined 
the  discount,  had  no  right  to  hold  the  note  as 
collateral.— Bank  of  Montreal  v.  White,  154  U. 
S.  660,  14  S.  Ct.  1191,  26  L.  Ed.  307. 

^=:»152.   Certificates  of  deposit. 

See  6  Cent.  Dig.  Banks.  99  336.  466-482. 

Plaintiff,  having  accepted  a  certificate  for 
its  full  amount,  and  given  K.  credit  therefor, 
is  entitled  to  recover  that  amount  from  the  re- 
ceivpr  of  the  drawing  bank,  regardless  of  what 
application  was  made  of  the  amount,  so  that 
it  was  used  for  the  benefit  of  K. — Armstrong 
V.  American  Exoh.  Nat.  Bank,  133  U.  S.  433, 
10  S.  Ct.  450,  33  L.  Ed.  747. 

^:s»153.   Special   deposits. 

See  6  Cent  Dig;  Banks.   99  356.   4S3-501. 

The  fnot  thnt  a  bank  ln«-t,  tbron't'h  a  bur- 
glary, certain  funds  intrusted  to  it,  will  not,  by 
itself,  prove  negligence  on  the  part  of  the  bank. 
— Wylie  V.  Northampton  Nat.  Bank,  119  U.  S. 
361,   I  sS.  Ct.  .2t)ei,  ou  U  Ed.  45b. 

Where  a  bank  was  broken  into  by  burglars, 
and  property  belonging  to  it  and  to  others  was 
taken,  it  is  competent  for  the  bank  to  take  meas- 
ures for  the  recovery  of  its  own ;  and  if  deem- 
ed best  it  might  lawfully  undertake  to  act  for 
others  jointly  concerned;  and  want  of  proper 
skill  and  care  in  the  performance  of  such  an  un- 
dertaking would  be  ground  of  liability  in  dam- 
ages for  failure. — Id. 

Where  the  offer  of  bank  officials,  to  a  meet- 
ing of  depositors,  to  api)oint  a  joint  committee 
to  recover  certain  deposits  lost  by  a  bank  rob- 
bery, is  rejected  by  the  depositors,  and  the  bank 
proceeds  to  undertake  the  recovery  on  its  own 
account,  there  is  no  evidence  to  sustain  the  al- 
legation of  a  petition,  brought  against  the  bank 
by  depositors,  that  the  depositors  were  induced 
to  abandon  individual  efforts  at  recovery  by  the 
bank's  undertaking  to  act  as  the  depositors' 
agents  in  the  recovery. — Id. 

Where  an  agent,  having  for  a  time  a  special 
deposit  in  his  own  name  as  agent,  asked  the 
bank  for  a  receipt  showing  that  fact,  which  was 
sent  to  the  principal  without  any  knowledge  by 
the  bank  that  the  principal  intended  to  revoke 
the  agency,  and  woere  the  principal  continued 
to  deal  with  the  agent  in  relation  to  the  fund, 
and  did  not  communicate  with  the  bank  for  a 
long  time  after  the  receipt  was  given,  there  is  a 
change  of  the  contract  of  bailment  from  one 
with  the  agent  to  one  with  the  principal.— Man- 
hattan Bank  v.  Walker,  130  U.  S.  267,  9  S.  Ct. 
519,  32  L.  Ed.  959,  reversing  (C.  C.)  Walker  v. 
Manhattan  Bank,  25  F.  247. 

J.,  as  agent,  but  without  disclosing  his  prin- 
cipal, placed  certain  securities  with  defendant 
on  special  deposit.  Afterwards  he  asked  defend- 
ant for  a  receipt,  showing  the  special  deposit, 
to  send  to  plaintiff.  Defendant  executed  the 
receipt  in  the  name  of  J.,  as  agent  for  plaintiff, 
and  sent  it  to  plaintiff  by  mail.  Defendant  aft- 
erwards applied  the  proceeds  of  part  of  the  se- 
curities to  a  debt  of  W.  to  it,  for  which  J.  was 
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surety,  and  delivered  the  balance  of  the  se- 
curities to  J.  with  the  knowledge  that  he  intend- 
ed using  them  to  raise  money  for  W.  The  pow- 
er of  J.  as  agent  was  limited  to  investing  plain- 
tiff's money  for  her  exclusive  use  and  benefit. 
Held,  that  defendant  was  liable  for  the  loss  of 
such  securities. — ^Id. 

In  an  action  against  private  bankers  to  re- 
cover the  value  of  bonds  placed  with  them  as  a 
special  deposit,  and  stolen  by  an  absconding 
cashier,  it  appeared  that,  about  a  year  before 
his  flight,  the  managing  partner  became  aware 
that  he  had  been  speculating  on  the  board  of 
trade,  and,  on  chargmg  him  therewith,  was  told 
that  he  had  speculated,  but  was  not  doing  so 
then,  and  would  not  thereafter;  that  no  efforts 
were  made  to  verify  his  statements,  or  ascer- 
tain whether  he  had  used  property  not  his  own ; 
that  about  eight  months  later  it  was  learned 
that  he  had  been  speculating  again,  but  he  stat- 
ed that  these  were  deals  for  friends,  and.  were 
closed;  that  an  examination  of  the  bookjs  and 
securities,  though  not  of  the  special  deposits, 
was  then  made,  but  the  cashier  was  retained  in 
his  position.  Beld,  that  this  was  gross  negli- 
gence, and  defendants  were  liable  whether  re- 
garded as  gratuitous  bailees  or  bailees  for  hire. 
—Preston  v.  Prather,  137  U.  S.  604,  11  S.  Ct. 
162,  34  L.  Ed.  788,  affirming  judgment  (0.  G.) 
Prather  ▼.  Kean,  29  F.  498. 

• 

(D)  COLLECTIONS. 

^=»164«  Biglits  and  liabilities  am  to  pro- 
oeeds. 

See  6  Cent  Dig.  Banks,  |S  671-686. 

^=»165.  «—  In  general. 

Sm  6  Cent  Dig.  Banks,  SS  571-673,  683-686. 

A  bank  holding  ne^tiable  paper  for  collec- 
tion does  not  lose  its  lien  thereon  for  debts  due 
it  from  the  depositor,  by  reason  of  the  fact  that 
the  depositor  becomes  insolvent,  makes  an  as- 
signment for  creditors,  and  goes  into  the  hands 
of  a  receiver,  even  if  the  bank  accepts  the  as- 
signment, where  there  is  nothing  to  show  any 
waiver  of  its  lien.  Judgment,  Joyce  v.  Cockrill 
(C.  C.  A.)  92  F.  838,  35  C.  C.  A.  38,  affirmed. 
—Joyce  V.  Auten,  21  &  Ct.  227,  179  U.  S.  691, 
45  L.  Ed.  332. 

A  bank  forwarding  a  draft  for  collection 
with  bills  of  lading  is  entitled  to  an  accounting 
for  the^avails  of  the  draft  and  to  resist  action  for 
recovery  back  of  money  received  from  corre- 
spondent bank,  though  it  may  have  a  guaranty 
against  loss  from  drawer  of  draft. — Russo-Chin- 
ese  Bank  v.  National  Bank  of  Commerce  of 
Seattle,  Wash.,  36  S.  Ct  652,  241  U.  S.  403,  60 
L.  Ed.  1065,  affirming  judgment  206  F.  646, 
124  C.  0.  A.  434. 

^s»166.  «—  Insolvency      of      eolleoting 
bank. 

See  6  Cent  Dig.  Banks.  81  674-678,  686. 

The  bill  alleged  that  a  bank  was  insolvent 
when  a  draft  payable  to  its  order  was  delivered 
to  it  by  complainant ;  that  this  was  well  known 
to  its  officers;  that  it  wrongfully  neglected  to 
disclose  its  insolvency  to  complainant,  and,  by 
continuing  business,  and  otherwise,  represented 
to  complainant,  and  all  other  persons  dealing 
with  it,  that  it  was  solvent ;  that  complainant,  on 
the  faith  of  these  representations,  believed  such 
to  be  the  fact,  without  suspicion  that  the  bank 
was,  or  was  in  danger  of  becoming,  insolvent ; 
that,  acting  upon  the  representations,  and  rely- 
ing on  the  bank's  solvency,  complainant  deliv- 
ered the  draft;  that  next  morning  the  bank 
closed  its  doors,  and  the  draft  was  collected 
thereafter ;  and  that,  by  reason  of  the  premises, 
the  draft  or  its  proceeds  did  not  become  the 
property  of  the  bank.  The  answer  specifically 
denied  these  averments.  Hcld^  that  the  issue 
thus  framed  allowed,  on  proof  that  the  bank 
.was  hopelessly  insolvent,  a  decree  for  complain- 


ant—St Louis  &  S.  F.  Ry.  Co.  v.  JohnstoOt 
133  U.  S.  566, 10  S.  Ct  390,  33  L.  Ed.  683. 

Complainant  sent  a  sight  draft  to  a  bank  in 
New  York,  drawn  on  a  debtor  in  Boston,  and 
payable  to  the  bank's  order.  In  the  accompany- 
ing deposit  ticket,  it  was  named  under  the  head 
of  "Checks."  but  it  was  credited  on  the  bank^a 
books  as  it  it  were  a  deposit  of  money.  It  was 
forwarded  for  collection,  but  before  it  was  col- 
lected the  bank  closed  its  doors.  There  was  no 
express  agreement  with  the  bank  that  out  of 
town  paper  should  be  deposited  as  cash,  nor 
was  complainant  indebted  to  the  bank.  Dur- 
ing its  five  years  of  business  with  the  bank,  com- 
plainant had  never  drawn  against  out  of  town 
paper  before  it  was  actually  collected ;  and,  al- 
though complainant  was  allowed  interest  on  its 
daily  balance,  it  appeared  that  the  bank  reserved 
the  right  to  charge  exchange  and  interest  for 
the  average  time  taken  in  collection  on  such 
paper.  Held,  that  the  bank  did  not  become  own- 
er of  the  draft— Id. 

A  Cincinnati  bank  wrote  to  a  Philadelphia 
bank:  "Will  collect  at  par  all  points  west  of 
Pennsylvania,  and  remit  the  1st,  11th,  and  2l8t 
of  each  month."  The  latter  accepted  this  prop- 
osition, and  thereafter,  from  time  to  time,  for- 
warded paper  indorsed  "For  collection."  Busi- 
ness was /carried  on  under  thfs  arrangement  for 
several  months,  when  the  Cincinnati  bank  fail- 
ed, having  in  its  hands,  or  in  the  hands  of  its 
subagent  banks,  the  proceeds  of  paper  thus  for- 
warded. Held,  that  the  relation  between  the 
banks  was  that  of  principal  and  agent  until  the 
collection  of  the  paper  and  the  receipt  of  the 
money  by  the  Cincinnati  bank,  after  which  time 
the  relation  was  that  of  debtor  and  creditor; 
and  hence  that  the  receiver  of  the  Cincinnati 
banlc  could  not  be  charged,  as  trustee,  with  any 
moneys  which  were  collected,  and  passed  into 
its  general  funds,  before  the  failure,  or  which 
before  that  time  were  collected  by  subagents, 
and  credited  to  it  on  a  debt  which  it  owed  them, 
but  that  he  could  be  so  charged  with  moneys 
collected  by  a  subagent  before  the  failure,  and 
afterwards  paid  to  the  receiver. — Commercial 
Nat.  Bank  v.  Armstrong,  148  U.  S.  50, 13  S.  Ct. 
533,  37  L.  Ed.  363.  affirming  judgment  Arm- 
strong V.  Commercial  Nat  Bank,  39  F.  684. 

^ss>lS7.  «—  InsoWenoy   of  tranandttiiic 
bank. 

See  6  Cent  Dig.  Banks.  99  679-682. 

Where  a  bank  received  a  draft  as  agent  for 
plaintiff,  of  which  fact  the  indorsement  was  a 
notice  to  other  banks,  it  did  not  thereby  become 
indebted  to  plaintiff  for  the  amount  thereof  till 
after  collection  and  possession  of  the  proceeds, 
either  actually  or  by  settlement  with  the  par- 
ties; and  defendant  bank,  to  which  the  draft 
had  been  sent  by  the  first  bank  for  collection, 
could  not  escape  liability  to  plaintiff  by  making 
payment  to  the  first  bank,  or  giving  the  credit 
to  it  on  the  account  between  the  banks  after 
the  first  bank  had  stopped  payment — Old  Nat 
Bank  of  Evansvilie  v.  German-American  Nat. 
Bank  of  Peoria,  111..  155  U.  S.  556,  16  S.  Ct 
221,  39  L.  Ed.  259. 

^=»171.  Failnre  to  eolleot. 

See  6  Cent  Dig.  Banks,  99  697-617. 

A  bank  in  Pittsburg  sent  to  a  bank  In  New 
Tork,  for  collection,  11  unaccepted  drafts,  dated 
at  various  times  through  a  period  of  over  three 
months,  and  payable  four  months  after  date. 
They  were  drawn  on  "Walter  M.  Conger,  Sec'y 
Newark  Tea  Tray  Co.,  Newark,  N.  J.,"  and 
were  sent  to  the  New  York  bank  as  drafts  on 
the  tea  tray  company.  The  New  York  bank 
sent  them  for  collection  to  a  bank  in  Newark, 
and,  in  its  letters  of  transmission,  recognised 
them  as  drafts  on  the  company.  The  Newark 
bank  took  acceptances  from  Conger  individual- 
ly, on  his  refusal  tP  accept  as  secretary,  but  do 
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notice  of  that  fact  was  given  to  the  Pittsburg 
bank  until  after  the  first  of  the  drafts  had  ma- 
tared.  At  that  time  the  drawers  and  an  in- 
dorser  had  become  insolvent,  the  drawers  hav- 
ing been  in  good  credit  when  the  Pittsburg  bank 
discounted  the  drafts.  JReld^  that  the  New  York 
bank  was  liable  to  the  Pittsburg  bank  for  such 
damages  as  it  had  sustained  by  the  negligence 
of  the  Newark  bank.— Ehcchange  Nat.  Bank  v. 
Third  Nat.  Bank,  112  U.  S.  276,  6  S.  Ct.  141, 28 
Li.  Ed.  722;  Tradesman's  Nat  Bank  v.  Same, 
112  U.  S.  293,  5  S.  Ct  149.  28  L.  Ed.  728. 


(E)  LOANS  AND  DISCOUNTS. 

^=»177.  Poorer  of  disoonnt. 
See  6  Gent  Dig.  Banks.  K  664,  ffS. 

It  cannot  be  held,  as  a  matter  of  law,  that 
borrowing  by  a  bauk  from  another  bank,  or 
the  rediscouDting  of  bills  or  notes  with  anoth- 
er bank,  is  beyond  'its  powers,  or  so  out  of  the 
usual  course  of  business  as  to  charge  the  lend- 
er with  notice  of  want  of  authority  in  the  of- 
ficers of  the  borrowing  bank  in  a  particular  in- 
stance.— ^Auten  V,  United  States  Nat.  Bank, 
19  S.  Ct  628,  174  U.  S.  125,  43  U  Ed.  920. 

^=»179.  Collateral  seovrity. 
See  6  Cent  Dig.  Banks,  19  $67-68S. 

A  letter  to  a  banker  inclosed  a  note,  and 
asked  the  banker  to  discount  it,  and  place  the 
proceeds  to  the  writer's  credit,  and,  in  that 
event,  to  charge  a  certain  overdraft  agaiust  the 
credit  Heldt  that  the  banker,  having  declined 
the  discount,  had  no  right  to  hold  the  note  as 
collateral.->B'ank  of  Montreal  v.  White,  154  U. 
S.  660i  14  S.  Ct  1191,  26  L.  Ed.  307. 

The  inaction  of  a  bank  upon  receiving  noti- 
fication that  certain  notes  sent  by  it  to  another 
bank  for  discount  and  credit  would  not  be  dis- 
counted, but  would  be  held  as  collateral,  and 
that  credit  should  either  be  transferred  from 
other  banks  or  currency  shipped,  is  not  equiva^ 
lent  to  a  request  on  its  part  to  pay  overdrafts 
previously  drawn  when  presen'tea,  and  to  hold 
as  collateral  the  notes  which  had  been  sent  for 
discount  Judgment  (1907)  153  F.  1021,  82 
C.  C.  A.  676,  afflrmed.--Hanover  Nat  Bank  of 
City  of  New  York  v.  Suddath,  30  S.  Ct  58,  215 
U.  S.  110,  54  L.  Ed.  115. 

Notes  sent  to  a  bank  by  its  correspondent 
for  discount  and  credit,  which  such  bank  refuses 
to  rediscount  cannot  be  held  by  it  as  collateral 
to  the  payment  of  a  loan  voluntarily  made  to 
cover  an  overdraft,  by  virtue  of  an  agreement 
embodied  in  a  printed  form  prepared  by  such 
bank,  and  in  general  use  by  it,  which  gives  the 
said  bank  power  to  appropriate  any  securities 
''deposited  with  said  bank,  or  which  may  here- 
after be  deposited  with  said  bank,  or  which  may 
be  in  any  vnse  in  said  bank  or  under  its  con- 
trol, as  collateral  secnri^  for  loans  or  advances 
already  made  or  hereafter  to  be  made  to  or 
for  account  of*  its  said  correspdndent  by  said 
bank,  **or  otherwise." — Id. 

A  bank  which  refuses  to  discount  notes 
sent  to  it  by  a  correspondent  bank  for  discount 
and  credit  has  no  right,  by  virtue  of  its  gen- 
eral bankers*  lien,  to  apply  such  notes  as  col- 
lateral to  the  payment  of  a  loan  voluntarily 
made  to  cover  an  overdraft  of  such  correspond- 
ent bank.— Id. 

^=»186«  IMsecmnt  of  forged  or  fravdv- 
lemt  paper, 
flee  6  Gent  Dig.  Banks,  fi  718,  719. 

A  bank  in  discounting  a  draft  does  not 
warrant  to  the  acceptor  bills  of  lading  attached 
thereto  as  security. — Ooetz  v.  Bank  of  Kansas 
City,  119  U.  S.  551,  7  S.  Ct  318,  30  L.  Ed. 
515. 


(F)  EXCHANGE.    MONET.    SECURITIES, 
AND  INVESTMENTS. 

$=:>101«  Iiotters  of  credit. 

See  6  Cent  Dig.  Banks,  9  728. 

Plaintiff  purchased  of  defendant  in  New 
Tork  a  cable  transfer  of  £5,000  to  M.  &  Co.,  of 
Glasgow,  and  directed  that  a  check  for  that 
amount  should  be  sent  by  mail  from  defendant's 
London  office  to  Glasgow.  Defendant  knew 
that  this  money  belonged  to  plaintiff,  and  was 
sent  to  M.  &  Co.  for  the  purpose  of  paying  a 
draft  he  had  drawn  on  them  therefor.  Defend- 
ant cabled  the  order  to  its  London  office,  and 
the  amount  was  placed  to  M.  &  Co.*s  credit  at 
the  Bank  of  Scotland  in  London,  pursuant  to 
general  instructions  from  M.  &  Co.,  and  M.  & 
Co.  were  notified  by  letter  which  reached  them 
February  2Sth,  and  expressed  their  assent.  The 
next  day  M.  &  Co.  suspended,  and  the  £5,000  in 
question  was  appropriated  by  the  Bank  of  Scot- 
land to  the  payment  of  overdrafts  of  their  ac- 
count, so  that  plaintiff  derived  no  benefit  there- 
from and  was  afterwards  compelled  to  pay  his 
draft  Held,  that  defendant  being  plaintiff's 
agent  and  dealing  with  property  known  to  be 
his,  is  liable  for  the  loss  resulting  from  its  fail- 
ure to  follow  his  instructions.— Bank  of  British 
North  America  v.  Cooper,  137  U.  S.  473,  11  S. 
Ct  160,  34  L.  Ed.  759,  affirming  judgment  (C. 
C.)  Cooper  v.  Bank  of  British  North  America, 
30  F.  171. 

^=»102.  Purel&ase  and  sale  of  oxelLaiise. 

See  6  Cent  Dig.  Banks,  9  72S. 

A  New  Tork  bank  authorized  a  New  Or- 
leans bank  to  draw  on  it  in  advance  to  the 
amount  of  $100,000  "against  exchange  pur- 
chases,'' to  be  forwarded  to  the  New  York  bank 
for  collection,  to  secure  which  advances  a  de- 
posit of  city  bonds  was  made.  In  addition  to 
exchange  purchases,  the  New  Orleans  bank 
forwarded  drafts  of  its  own  on  third  persons,  a 
number  of  which  were  protested  for  nonpay- 
ment. Held,  that  the  drafts  of  the  New  Orleans 
bank  were  not  within  the  term  "exchange  pur- 
chases," and  that  the  New  York  bank  had  no 
lien  on  the  bonds  pledged  for  advances  on  the 
protested  drafts.— Keynes  v.  Dumont,  130  U.  S. 
354,  9  S.  Ct  486,  32  L.  Ed.  934. 

(G)  CIRCULATING  NOTES. 

[No  paragraphs  or  references  In  this  Digest  But 
see  6  Cent.  Dig.  Banks,  9S  738-882.] 

(H)  ACTIONS. 

[No  paragraphs  or  references  in  thla  Digest  But 
aee  6  Cent  Dig.  Banks,  {9  833-878.1 

IV.  NATIONAI.  BAHK8. 

Appeal  b;^  government  in  prosecution  for  mis- 
application of  funds,  see  Courts,  ^=>385(1^). 

Appointment  of  receiver  by  comptroller  as  en- 
croachment on  judiciary,  see  Constitutional 
Law,  ^=>55. 

Attachment,  see  Attachment,  ^s»334. 

Certiorari  to  review  prosecution  for  violation 
of  banking  law,  see  Criminal  Law,  ^=»1011. 

Conflicting  jurisdiction  of  state  and  federal 
courts,  see  Courts,  ^=^489,  500. 

Conspiracy  by  ofiicers  to  misapply  funds,  see 
Conspiracy,  ^=:»31. 

Fees  of  district  attorney  for  winding  up  in- 
solvent bank,  see  District  and  Prosecuting 
Attorneys,  ^s»6. 

Impairing  obligation  of  contract,  aee  Constitu- 
tional Law.  ^=»126. 

Indictment  of  officers  for  miBappropriation  of 
funds,  see  Indictment  and  Iniformation, 
166,  180. 


TUs  I>icest  is  oompiled  on  the  Key-Mnmber  System.   For  ezplanatioiit  see  pass  ill. 
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Internal  revenue  taxes,  see  Internal  Revenue, 

Jurisdiction  of  federal  courts,  see  Courts,  ^=» 

294. 
Jurisdiction  of  state  court  of  offenses  against 

banking  laws,  see  Criminal  Law,  ^=:»95. 
Jurisdiction   of  United   States   Supreme   Court 

in   cases   involving   construction    of   statutes, 

see  Courts,  «=»385(1%). 
Limitation    of   action    to   enforce    stockholder's 

liability,  see  Limitation  of  Actions,  ^=»34,  66. 
Limitation  of  action  to  recover  back  usury,  see 

Limitation  of  Actions,  ^=»59. 
Priority  of  United  States  as  creditor  of  insol- 
vent bank,  see  United  States,  ^=»76. 
Removal  of  cause,  see  Removal  of  Causes,  ^=» 

20 
Taxation  of  banks  and  bank  shares,  see  Taxa- 

tion,  <g=>l(>- 12. 
Taxation  of  national  bank  shares  as  denial  of 

due  process  of  law,  see  Constitutional  Law, 

<8=»283. 

^=»233.  Po^^er  to  control  aad  regulate. 

See  6  Cent.  Dig.  Banks,  S§  879-887. 

So  far  as  Code  Iowa,  §§  1884,  1885,  at- 
tempts to  prohibit  national  banks  from  receiv- 
ing deposits  when  insolvent,  and  prescribes  a 
punishment  for  a  violation  of  such  prohibition 
by  any  officer  or  agent  thereof,  it  is  invalid  as 
an  attempt  to  control  and  regulate  the  business 
operations  of  national  banks.  Judgment,  State 
V.  Easton,  85  N,  W.  795,  113  Iowa,  516,  86 
Am.  St.  Rep.  389,  reversed.— Easton  v.  State  of 
Iowa,  23  S.  Ct  288,  188  U.  S.  220,  47  L.  Ed. 
452. 

^=»234.   Statutory  provisioiui. 

See  6  Cent.  Dig.  Banks.  SS  879-967,  970-1127. 

Pub.  St.  Mass.  c.  157,  H  96,  98,  which  in- 
validate transfers  of  property  made  with  a  view 
to  a  preference  by  any  one  insolvent  or  in  con- 
templation of  insolvency,  where  this  fact  is 
known  to  the  transferee,  in  no  way  conflicts 
with  Rev.  St.  U.  S.  §  5137,  which  grants  to  a 
national  bank  the  right  to  hold  such  real  estate 
as  "shall  be  mortgaged  to  it  in  good  faith  by 
way  of  security  for  debts  previously  contract- 
ed/' and  such  as  "shall  be  conveyed  to  it  in  sat- 
isfaction of  debts  previously  contracted  in  the 
course  of  its  dealings";  nor  does  it  impair  any 
function  of  national  banks  as  instrumentalities 
of  the  federal  government.—McClellan  v.  Chip- 
man,  17  S.  Ct.  85,  164  U.  S.  347,  41  L.  Ed.  461. 

^=:»237.  Beorganisation    of    state    banka 
aa  national  banks. 

See  6  Cent.  Dig.  Banks.  SS  894-897. 

Rev.  St.  U.  S.  §  5154,  gives  the  privilege  of 
becoming  a  national  banking  association  to 
"any  bank  incorporated  by  special  law,  or  any 
banking  institution  organized  under  a  general 
law  of  any  state."  Act  Cong.  June  30,  1876, 
provides  that  all  savings  or  other  banks  organ- 
ized in  the  District  of  Columbia  under  any  act 
of  congress,  which  shall  have  capital  stock 
paid  up  in  whole  or  in  part,  shall  be  subject  to 
all  the  provisions  of  the  Revised  Statutes,  and 
to  all  acts  of  congress  applicable  to  national 
banking  associations,  as  far  as  the  same  may  be 
applicable  to  such  savings  or  other  banks.  Held, 
that  savings  banks  so  organized  in  the  District 
of  Columbia  are  entitled  to  become  national 
banking  associations  in  the  mode  prescribed  in 
section  5154.— Keyser  v.  Hitz,  133  U.  S.  138, 
10  S.  Ct.  290,  33  L.  Ed.  531. 

It  is  no  objection  to  a  certificate  issuing 
from  the  office  of  the  comptroller  of  the  cur- 
rency, and  under  the  seal  of  that  office,  that  it 
was  given  .by  L.  as  "acting"  comptroller,  and 
that  such  office  was  unknown  to  the  law,  as  a 
deputy  comptroller  is  provided  for  by  Rev.  St. 
U.  S.  S§  178,  327,  to  act  during  the  absence  or 
inability  of  the  comptroller.— Id. 


$=:»241.   Capital  and  sbares. 

See  6  Cent.  Dig.  Banks,  SS  43.  898-903. 

^  Where  a  shareholder  of  a  national  bank  sub- 
scribes to  a  certain  increase  of  stock,  and  pays 
his  subscription,  and  the  bank  afterwards  re- 
duces the  amount  of  the  increase,  he  waives  all 
right  to  deny  that  his  agreement  binds  him  as  a 
subscription  to  the  reduced  amount,  by  pay- 
ing on  hifi  new  stock  an  assessment  declared  by 
the  bank,  after  it  has  become  insolvent,  to  pre- 
vent its  business  from  being  closed  under  the 
notice  of  the  comptroller  of  the  currency  pro- 
vided for  in  Rev.  St.  §  5205.— Delano  v.  Butler, 
118  U.  S.  634,  7  S.  Ct.  39,  30  L.  Ed.  260;  MiUs 
V.  Same,  118  U.  S.  655,  7  S.  Ct.  47,  30  L.  Ed. 
266. 

Where  a  national  bank  undertakes  to  in- 
crease its  capi.tal  stock  a  certain  amount,  and 
a  smaller  amount  is  actually  paid  in,  it  can  re- 
duce the  amount  of  the  increase  to  the  amount 
actually  paid;  the  amount  of  increase  within 
the  maximum  being  always  subject  to  the  dis- 
cretion of  the  bank.— Id. 

The  provision  of  Rev.  St.  §  6142,  that  "no 
increase  of  capital  stock  shall  be  valid  until  the 
whole  amount  of  such  increase  is  paid  in,  and 
notice  thereof  has  been  transmitted  to  the  comp- 
troller of  the  currency,  and  his  certificate  ob- 
tained specifying  the  amount,"  is  not  violated 
where  the  proposed  increase  is  reduced  to  the 
amount  actually  paid  in,  and  the  latter  is  the 
amount  of  increase  specified  in  the  notice. — 
Aspinwall  v.  Butler,  133  U.  S.  595,  10  S.  Ct. 
417.  33  L.  Ed.  779. 

Where  a  person  subscribes  to  a  certain  pro- 
posed increase  of  stock  of  a  national  bank,  and 
pays  his  subscription,  he  is  bound  thereby, 
though  the  bank,  under  the  provisions  of  its  by- 
laws to  * 'determine  what  disposition  shall  be 
made  of  the  privilege  of  subscribing  for  the  new 
stock"  when  it  has  not  all  been  subscribed  for 
within  the  time  given  in  its  notice,  limits  the 
amount  of  the  increase  to  the  amount  paid  in. 
-Id. 

Where  a  subscriber  for  a  proposed  increase 
in  the  capital  stock  of  a  national  bank  pays  and 
receives  a  receipt  therefor,  and  is  entered  on 
the  stock  books  as  a  stockholder,  she  becomes 
a  stockholder,  though  her  certificate  of  stock, 
which  was  made  out  for  her  when  she  should 
call  for  it,  was  not  called  for  or  sent  to  her. — 
Pacific  Nat.  Bank  v.  Eaton,  141  U.  S.  227,  11 
S.  Ct  984,  35  L.  Ed.  702 ;  Thayer  v.  Butler, 
141  U.  S.  234,  11  S.  Ct.  987,  35  L.  Ed.  711,  re- 
versing judgment  144  Mass.  260,  10  N.  E.  844. 

Her  position  was  not  affected  by  the  fact 
that  subsequently  thereto,  By  due  proceedings, 
but  unknown  to  her,  the  amount  of  the  propos- 
ed increase  was  reduced. — Id. 

The  stockholders  of  record  at  the  time 
of  the  reduction  of  the  capital  stock  of  a 
national  bank,  and  not  those  of  record  at  the 
expiration  of  ,its  charter,  are  entitled  to  the 
proceeds  of  the  bad  or  doubtful  assets  set  apart 
at  the  time  of  such  reduction,  in  compliance 
with  the  requirement  of  the  Comptroller  of  the 
Currency  that  such  assets  should  be  charged 
off  or  set  aside  for  the  benefit  of  those  who  were 
then  stockholders ;  the  bank,  after  such  reduc- 
tion, being  left  with  its  capital  stock,  as  reduced, 
unimpaired,  and  a  surplus  excljisive  of  the 
assets  in  question.  Judgment,  Cogswell  v. 
Second  Nat.  Bank  (1905)  60  A.  1059,  78  Conn. 
75,  affirmed.— Jerome  v.  Cogswell,  27  S.  Ct.  241, 
204  U.  S.  1,  51  L.  Ed.  343. 

^=9245.  Lien  of  bank  on  stook  or  divi- 
dends. 

See  6  Cent.  Dig.  Banks,  }{  909,  910. 

A  national  bank  is  impliedly  precluded  from 
forbidding  any  transfer  of  its  shares  of  stock, 
without  the  consent  of  the  directors,  by  a  stock- 
holder while  he  is  indebted  to  the  bank,  because 
of  the  repeal,  by  Act  June  3,  1864,  c.  106  (13 
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Stat.  90),  re-enacting|  in  completed  form,  the 
entire  law  as  to  national  banks,  of  the  provi- 
sions of  Act  Feb.  25,  1863,  c.  58  (12  Stat.  665), 
subjecting  transfer  of  stock  in  a  national  bank 
to  debts  due  by  the  stockholders  to  the  bank, 
or  permitting  the  board  of  directors  to  provide 
to  that  effect.  Judgment,  Buffalo  German  Ins. 
Co.  V.  Third  Nat.  Bank  (1902)  64  N.  E.  1119, 
171  N.  Y.  670,  affirmed.— Third  Nat.  Bank  v. 
Buffalo  German  Ins.  Co.,  24  S.  Ct.  524,  193  U. 
S.  581.  48  L.  Ed.  801. 

^=5>246.   Bights  and  Uabilities  of  stook- 
liolders  In  Keneral. 

See  6  Cent  Dig.  Banks.  99  911,  912. 

The  common-law  right  of  a  stockholder, 
for  proper  purposes  and  under  reasonable  reg- 
ulations as  to  place  and  time,  to  inspect  the 
books  of  the  corporation  of  which  he  is  a  mem- 
ber, is  not  restricted  as  to  national  banks  by 
Rev.  St.  U.  S.  $  5211  [U.  S.  Comp.  St.  1901, 
p.  3498],  requiring  such  banks  to  make  reports 
to  the  Comptroller  of  the  Currency,  or  by  sec- 
tion 5240  [IT.  S.  Comp.  St.  1901,  p.  35161,  pro- 
viding for  the  appointment  of  examiners  to  in- 
vestigate the  condition  of  such  banks,  or  by  sec- 
tion 5241,  [U.  S.  Comp.  St  1901,  p.  35171,  pro- 
viding that  no  such  bank  ''shall  be  subject  to 
any  visitorial  powers  other  than  such  as  are 
authorized  by  this  title,  or  are  vested  in  the 
courts  of  justice."  Judgment,  Harkness  v. 
Guthrie.  75  P.  624,  27  Utah,  24a  107  Am.  St. 
Rep.  664,  affirmed.— Guthrie  v.  Harkness,  26 
S.  Ct.  4,  199  U.  S.  148,  50  L.  Ed.  130,  4  Ann. 
Cas.  433. 

Stockholder  in  a  national  bank  cannot  re- 
cover damages  for  tearing  down  its  old  building 
and  constructing  a  new  one  during  action  by 
him  to  restrain  it  from  doing  so. — (1912)  Win- 
gert  ▼.  First  Nat  Bank,  32  S.  Ct.  391,  223  U. 
S.  670,  56  li.  p]d.  605,  dismissing  appeal  (1909) 
175  P.  739,  99  C.  C.  A.  315. 

^=»247.   Idability    of    stooUiolderfl    for 
debts  of  bank. 

See  6  Cent  Dig.  Banks,  S9  913-939. 


— —  Nature  and  extent. 

See  €  Cent  Dig.  Banks,  §S  913-915,  919-931. 

In  the  absence  of  evidence  of  actual  fraud 
or  bad  faith,  the  mere  pledgee  of  stock  of  a 
national  bank  is  not  liable  to  its  creditors  as  a 
stockholder,  in  the  event  of  its  failure,  where 
he  is  not  registered  as  -owner,  although  he  has 
procured  a  transfer  of  the  stock  to  an  irrespon- 
sible person,  with  the  avowed  purpose  of  avoid- 
ing such  liability.— Anderson  v.  Philadefphia 
Warehouse  Co.,  Ill  U.  S.  479,  4  S.  Ct.  525, 
28  L.  Ed.  478. 

The  payment  of  an  assessment  imposed  by 
a  bank  on  its  shareholders  under  Rev.  St.  § 
5205,  in  order  to  continue  business  &nd  avoid 
liquidation,  is  not  a  discharge  of  a  shareholder's 
liability  in  the  case  of  liquidation,  under  sec- 
tion 5151,  for  the  obligations  of  the  bank  to  the 
extent  of  the  amount  of  his  stock  at  par  value 
in  addition  to  the  amount  invested  in  his  shares. 
—Delano  v.  Butler,  118  U.  S.  634,  7  S.  Ct  39, 
30  L.  Ed.  260;  Mills  v.  Same,  118  U.  S.  655,  7 
S.  Ct.  47,  30  L.  Ed.  266. 

Under  the  national  banking  act,  the  indi- 
vidual liability  of  the  stockholders  is  an  essen- 
tial element  of  the  contract  by  which  the  stock- 
holders become  members  of  the  corporation; 
and  therefore  the  obligation  survives  as  against 
the  personal  representatives  of  a  deceased  stock- 
holder.—Richmond  V.  Irons,  121  U.  S.  27,  7  S. 
Ct.  788,  30  li.  Ed.  864,  affirming  decree  (C.  C.) 
Irons  V.  Manufacturers*  Nat  Bank,  27  F.  591. 

As  the  liability  of  the  stockholder  of  a  na- 
tional bank  is  for  the  contracts,  debts,  and  en- 
gagements  of   the   bank,   and    as   these    would 


draw  interest  as  against  the  bank,  it  is  not  er- 
ror to  allow  interest  thereon,  as .  against  the 
stockholders,  in  enforcing  the  personal  liability 
of  the  latter. — Id. 

Defendant  was  a  shareholder  in  a  savings 
bank  when  it  was  converted  into  a  national 
bank.  By  Rev.  St.  §  5154,  she  became,  on  the 
conversion,  a  shareholder  in  the  national  bank. 
Section  5151  imposes  individual  responsibility 
on  the  shareholders,  to  the  amount  of  their  stock, 
for  debts,  contracts,  etc.,  and  makes  no  excep- 
tion in  favor  of  married  women.  Section  5152 
makes  certain  exceptions,  not  including  married 
women.  Hcldy  that  the  fact  that  defendant  was 
a  married  woman  at  the  time  of  the  transfer  of 
stock,  and  also  at  the  time  the  bank  failed,  did 
not  exempt  her  from  liability. — Keyser  v.  Hitz, 
133  U.  S.  13«,  10  S.  Ct  290,  33  L.  Ed.  531. 

In  an  action  by  the  receiver  of  an  insolvent 
national  bank  against  a  shareholder,  to  recover 
an  assessment  made  by  the  comptroller  of  the 
currency,  where  defendant  contended  that  she 
did  not  own  stock;  that  transfers  to  her  on  tbo 
books  were  made  without  her  knowledge;  and 
that  checks  for  dividends  which  were  apparently 
indorsed  by  her  were  not  signed  with  knowledge 
of  their  contents.— the  question  of  fraud  in  pro- 
curing the  transfers  and  indorsements  is  imma- 
terial, and  instructions  based  thereon  are  er- 
roneous, since  defendant  is  liable  if  she  learned 
of  the  transfers  after  they  were  made,  and  re- 
ceived dividends,  or  in  any  way  acquiesced 
therein,  and  if  she  signed  the  checks  she  is  es- 
topped from  asserting  that  she  was  ignorant  of 
their  contents,  or  was  not  the  owner  of  the 
stock  on  which  the  dividends  were  declared. — Id. 

If  defendant  indorsed  the  checks  over  to  her 
husband,  or  indorsed  them  in  blank,, it  is  entire- 
ly immaterial  that  their  proceeds  went  to  the 
husband's  account  as  consul  general. — Id. 

Defendant  cannot  escape  liability  from  the 
fact  that  no  new  certificates  were  issued  to  her, 
as  the  transfer  on  the  books  was  sufficient  as 
between  her  and  the  bank;  nor  can  she  escape 
from  the  fact  that  when  the  bank  was  converted 
from  a  savings  bank  into  a  national  bank  no  new 
certificates  were  issued,  as  the  statute  authoriz- 
ing the  conversion  expressly  declares  that  the 
shares  of  the  old  bank  may  continue  to  be  for 
the  same  amount  each  as  they  were  before  the 
conversion. — Id. 

Rev.  St.  §  5146,  disqualifies  any  person  from 
being  a  director  of  a  national  bank  unless  he 
owns  at  least  10  shares  of  its  stock;  and  sec- 
tion 5147  requires  each  director,  when  elected, 
to  take  an  oath  that  he  is  the  owner  of  the 
number  of  shares  of  stock  required,  subscribed 
by  him,  or  standing  in  his  name  on  the  books. 
Section  5210  requires  the  president  and  cashier 
to  cause  to  be  kept  a  correct  list  of  the  names  of 
all  the  shareholders,  and  the  number  of  shares 
held  by  each,  held,  that  a  person  who  was 
elected  a  director,  ana  on  the  same  day  appoint- 
ed vice  president  and  acting  cashier,  and  who 
served  as  such  for  about  two  months,  must  be 
conclusively  presumed  to  have  had  knowledge  of 
the  fact  that  50  shares  of  stock  were  standing 
in  his  name  on  the  books  at  the  time  of  his  elec- 
tion, and  during  the  period  of  bis  service ;  aud, 
the  bank  having  become  insolvent,  he  could  not 
escape  individual  liability  for  an  assessment  ot 
100  per  cent,  as  the  owner  thereof,  by  showing 
that  in  fact  he  had  no  knowledge  that  the  shares 
stood  in  his  name  until  some  20  days  before  the 
bank  closed,  its  doors,  when  he  at  once  repudiat- 
ed their  ownership;  especially  so  as  the  shares 
were  still  allowed  to  stand  in  his  name  until 
the  bank  closed.— Finn  v.  Brown,  142  U.  S.  56, 
12  S.  Ct.  130,  .15  L.  Ed.  936,  affirming  judg- 
ment (C.  C.)  Brown  v.  Finn,  34  F.  124. 

One  who  appears  on  the  official  list  of  the 
names  and  residences  of  the  shareholders  of  a 
national  bank  only  as  ''pledgee"  of  a  given  num- 


Tlds  DiBCst  la  compiled  on  the  Key-Nnmber  System.   For  explanation,  see  page  ill. 


BANKS  AND  BANKING,  IT 


[fiup.OtDIs.— Pfese  25Q 


ber  of  shares  of  the  capital  stock  of  such  bank, 
nothing  else  apj^earing,  is  not  a  shareholder, 
within  the  meaning  ot  Rev.  St.  §  5151,  and  is 
not  subject  to  the  liability  imposed  by  that  sec- 
tion upon  shareholders  of  national  banks.  7  G. 
0.  A.  422,  58  F.  666,  affirmed.— Pauly  v.  State 
Loan  &  Trust  Co.,  17  S.  Ct.  466,  165  U.  S.  606, 
41  L.  Bd.  844. 

The  receiver  of  a  national  bank  cannot  re- 
cover a  dividend  paid  not  at  all  out  of  profits, 
but  entirely,  out  of  the  capital,  where  the  stock- 
holder receiving  such  dividend  acted  in  good 
faith,  believing  the  same  to  be  paid  out  of  prof- 
its, and  where  the  bank,  at  the  time  such  divi- 
dend  was  declared  and  paid,  was  not  insolvent. 
—McDonald  v.  Williams,  19  S.  Ct  743,  174  U. 
S.  397,  43  L.  Ed.  1022. 

The  widow  and  heirs  of  a  shareholder  in  a 
national  bank,  to  whom  the  probate  court  allots 
the  shares  of  stock  in  indivision,  in  proportion 
to  their  interests  in  the  estate,  but  who  let  the 
stock  stand  in  the  name  of  the  deceased,  with- 
out any  notice  of  their  title  to  it,  are  liable,  un- 
der Rev.  St.  U.  S.  IS  5139,  6151,  5152,  to  as- 
sessments on  the  stock  in  case  the  bank  subse- 
quently becomes  insolvent.  Judgment  Dent  v. 
Matteson,  75  N.  W.  1041,  73  Minn.  170,  affirm- 
ed.—Matteson  V.  Dent,  20  S.  Ct.  419,  176  U.  S. 
521,  44  L.  Ed.  571. 

Enforcinf  the  whole  amount  of  an  assess- 
ment on  national  bank  stock,  to  the  extent  of 
the  distributive  share  received,  against  one  of 
the  heirs  or  next  of  kin  to  whom  the  stock  has 
been  allotted  by  the  probate  court  in  indivision, 
in  proportion  to  their  interest  in  the  estate,  pur- 
suant to  Gen.  St.  Minn.  1894,  §  5918  et  seq., 
does  not  violate  any  rights  under  the  federal 
statutes.— Id. 

A  bank  which  receives  as  collateral  security 
for  a  note  the  stock  of  a  national  bank  and 
on  default  proceeds  to  sell  the  stock  and  bid 
it  in,  is  not  liable  as  a  stockholder  in  the  nation- 
al bank,  where  it  never  has  a  transfer  of  the 
shares  made  on  the  books  of  the  national  bank, 
and  as  between  the  pledgee  bank  and  the  debtor, 
who  claims  that  the  sale  is  invalid,  the  stock 
continues  to  be  held  merely  as  collateral  for  his 
debt. — Robinson  v.  Southern  Nat.  Bank,  of  New 
York,  21  S.  Ct  383,  180  U.  S.  295,  45  L.  Ed. 
536. 

A  holder  of  certificates  of  stock  in  a  na- 
tional banking  association  cannot  escape  liabil- 
ity as  a  stockholder  to  creditors,  under  Rev.  St. 
{  5151  [U.  S.  Comp.  St.  1901,  p.  3465],  on  the 
ground  that  the  shares  of  stock  which  he  holds 
are  part  of  an  increase  which  was  made  without 
compliance  with  the  conditions  of  Act  May  1, 
1886,  c.  73,  24  Stat.  18  [U.  S.  Comp.  St.  1901, 
p.  3456],  which  prohibits  the  increase  of  capital 
until  the  whole  amount  of  such  increase  is  paid 
in  and  the  comptroller  has  certified  to  that  fact 
even  if  he  has  been  induced  to  take  such 
shares  by  fraud  of  the  officers  of  the  bank  ana 
of  the  comptroller.  Judgment,  Scott  v.  Latimer, 
89  F.  843,  33  C.  C.  A.  1,  14,  affirmed.- Scott  v. 
Deweese,  21  S.  Ct.  585,  181  U.  S.  202,  45  L. 
.     Ed.  822. 

The  illegality  of  a  purchase  by  a  national 
bank  of  its  own  s-tock  does  not  relieve  one  who 
subsequently  buys  it  from  the  bank  from  lia- 
bility as  a  stockholder.  Judgment  97  F.  865, 
38  G.  C.  A.  510,  affirmed.— Lantry  v.  Wallace, 
21  S.  Ct  878,  182  U.  S.  536,  45  L.  Ed.  12ia 

The  comptroller  of  the  currency  is  author- 
ized to  make  a  second  assessment  upon  the 
shareholders  of  an  insolvent  national  banking 
association,  where  the  first  assessment  proves 
insufficient  to  pay  the  debts  and  liabilities  of 
the  bank,  by  Rev.  St.  U.  S.  §  5234  [U.  S.  Comp. 
St  1901,  p.  3507],  empowering  him,  if  neces- 
aary  to  pay  the  debts  of  such  association,  to 
enforce  the  individual  liability  of  its  sharehold- 
ers, which,  by  section  5151  [Id.  p.  3465],  is 
measured  by  the  par  value  of  their  stock  in 


addition  to  the  amount  invested  therein,  so  long 
as  both  assessments  do  not  exceed  that  amount. 
Judgment  102  F.  947,  43  C.  C.  A.  69,  affirmed. 
— Studebaker  v.  Perry,  22  S.  Ot.  463,  184  U.  S. 
258,  46  L.  Ed.  528. 

A  pledgee  of  national  bank  stock  which  he 
took  as  collateral  -security  for  a  loan  is  not 
chargeable  with  the  personal  liability  for  the 
debts  of  the  bank  imposed  on  "shareholders" 
by  Rev.  St  U.  S.  §  5151  [U.  S.  Comp.  St  1901. 
p.  3465]^  unless  he  has  either  become  the  own- 
er of  the  shares  in  fact,  or  has  held  himself  out 
to  be  the  owner,  and  thereby  estopped  himself 
to  deny  his  personal  liability  as  such.  Judg- 
ment, Higgins  V.  Fidelity  Ins.  Trust  &  Safe  De- 
posit Co.,  108  F.  475,  46  C.  C.  A.  509.  affirmed. 
—Rankin  v.  Fidelity  Ins.  Trust  &  Sate  Deposit 
Co.,  23  S.  Ct  553,  189  U.  S.  242,  '47  L.  Ed. 
792. 

The  notes  of  a  national  bank,  given  when 
embarrassed  by  pressing  demands,  in  part  con- 
sideration of  the  assumption  by  the  payee  of 
all  its  outstanding  obligations,  secured  by  a 
pledge  of  all  its  assets  remaining  after  turn- 
ing over  cash  and  such  bills  recdvable  as  the 
payee  would  accept  at  par,  are  its  valid  obliga- 
tions, which  can  be  enforced  against  its  stock- 
holders after  voluntary  liquidation.  Decree 
George  v.  Wallace,  135  F.  286,  68  O.  O.  A.  40, 
affirmed.— Wyman  v.  Wallace,  26  S.  Ct.  495, 
201  U.  S.  230,  50  L.  Bd.  738;  Frenaer  v.  Same, 
26  S.  Ct  498,  201  U.  S.  244,  50  L.  Ed.  742. 

Valid  obligations  of  a  national  bank  may, 
after  voluntary  liquidation,  be  enforced  against 
a  stockholder  who  voted  against  the  resolutions 
looking  towards  such  liquidation,  where  the  req- 
uisite amount  of  stock  was  voted  in  favor  of 
that  course.  Decree  George  v.  Wallace,  135  F. 
286,  68  C.  C.  A.  40,  affirmed.— Poppleton  ▼• 
Wallace,  26  S.  Ct  498,  201  U.  S.  245,  50  L. 
Ed.  743. 

The  coverture  of  the  legatee  of  shares  of 
stock  in  a  national  bank  when  her  name  was 
placed  upon  the  bank's  books  as  a  stockholder 
and  when  she  received  the  certificate  of  stock 
does  not  protect  her  against  a  personal  judg- 
ment at  law  for  the  amount  due  as  a  share- 
holder under  sn  assessment  made  by  the  Comp- 
troller of  the  Currency  to  pay  the  debts  of  the 
bank,  although  a  married  woman  may  be  in- 
capable, under  the  local  law,  of  making  or  bind- 
ing herself  personally  by  contract,  if  such  law 
does  not  incapacitate  her  from  becoming  an 
owner  of  such  stock,  by  beqnest  or  otherwise. 
Judgment  134  F.  842,  67  C.  C.  A.  438,  affirmed. 
—Christopher  v.  Norvell,  26  S.  Ct  502,  201  U. 
S.  216,  50  L.  Ed.  732,  5  Ann.  Cas.  740. 

Shareholders  in  a  national  bank  which  has 
extended  its  corporate  existence,  conformably 
to  Act  July  12, 1882,  c.  290,  22  Stat  162  (U.  S. 
Comp.  St  1901,  p.  3457),  ceased  to  be  such 
upon  the  expiration  of  the  original  term  of 
the  bank's  corporate  life,  and  therefore  could 
not  thereafter  be  chargeable  with  personal 
liability  for  its  debts,  where  they  took  the 
steps  required  of  nonassenting  stockholders  in 
section  5  of  that  act  by  giving  notice  of  a  de- 
sire to  withdraw,  and  by  appointing  an  ap- 
praiser to  obtain  a  valuation  of  their  shares. — 
(1911)  Apsey  v.  Kimball,  31  S.  Ct  695,  221 
U.  S.  514,  55  L.  Ed.  834,  affirming  judgments 
(1908)  Same  v.  Whittemore,  85  NT  E.  91,  199 
Mass.  65,  and  (1908)  KimbaU  T.  Apsey,  104 
F.  830,  90  C.  0.  A,  634. 


— —  Effect  of  transfer  of  stock. 

See  6  Cent  Dig.  Banks,  SS  91^918. 

In  a  proceeding  in  equity  by  the  receiver  of 
a  national  bank  against  a  former  stockholder, 
alleging  a  collusive  and  colorable  transfer  of  faia 
stock  to  an  insolvent  in  order  to  avoid  personal 
liability  as  stockholder,  under  Act  June  3.  1864, 
c.  106,  §  12,  it  appeared  that  defendant  having' 
learned  of  the  precarious  condition  of  the  bank. 
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in  a  confidential  interview  with  the  officers 
thereof,  immediately  made  a  transfer  of  his 
stock  of  the  par  value  of  $13,000  to  the  mother 
of  his  deceased  wife,  a  person  without  means, 
and  who,  in  testifying,  was  unable  to  specify 
any  other  consideration  than  an  alleged  indebt- 
edness for  services  in  the  charge  of  defendant's 
household  for  a  period  of  two  and  a  half  years, 
at  the  rate  of  $1,000  per  year,  for  all  the  stock, 
which  she  daimed  to  have  received  at  50  cents 
on  the  dollar.  Defendant  himself  was  not 
sworn  as  a  witness.  Held  sufficient  evidence  of 
the  coUusive  character  of  the  transfer,  and  that 
the  defendant  was  liable  to  the  receiver  for  the 
amount  of  his  stock.— Bowden  v.  Johnson,  107 
U.  S.  251,  2  S.  Ct  246,  27  L.  Ed.  386. 

Where,  upon  the  failure  of  a  national  bank,' 
a  suit  is  brought  by  a  receiver  under  Rev.  St. 

gl  5152,  5157,  for  an  assessment  upon  a  share- 
older  made  by  the  comptroller  of  the  currency 
to  meet  the  debts  of  the  bank,  and  it  appears 
that,  before  the  suspension  of  the  bank,  such 
shareholder  had  made  a  bona  fide  sale  of  his 
stock  and  surrendered  his  certificates,  and  de- 
livered to  its  president  a  power  of  attorney  suf- 
ficient to  effect,  and  intended  to  effect,  as  that 
officer  knew,  a  transfer  of  the  stock-  on  the 
books  of  the  bank  to  the  purchaser,  the  receiver 
cannot  recover.— Whitney  v.  Butler,  118  U.  S. 
666,  7  S.  Ct.  61,  30  L.  Ed.  266. 

A  stockholder  in  a  national  bank  sold  cer- 
tain stoclu,  several  months  before  the  insolven- 
cy of  the  bank,  but  the  transfer  was  ^ot  made 
on  the  books  till  the  date  of  the  bank's  failure. 
Heldj  that  he  did  not  escape  his  statutory  per- 
sonal liability  for  debts  of  the  bank,  the  stock 
being,  by  Rev.  St  {  5139}  transferable  only  on 
the  books  of  the  bank. — ^Richmond  v.  Irons,  121 
U.  S.  27,  7  S.  Ct.  788,  30  L.  Ed.  864,  affirming 
decree  (C.  G.)  Irons  v.  Manufacturers*  Nat. 
Bank,  27  F.  591. 

Though  the  original  transfer  of  bank  stock 
was  without  the  transferee's  knowledge  or  con- 
sentj  acquiescence  therein  by  subsequently  join- 
ing m  an  application  to  have  the  bank  converted 
into  a  national  bank,  and  receiving  dividends 
on  the  stock,  makes  the  transferee  liable  as  a 
stockholder.— Keyser  v.  Hits,  133  U.  S.  138,  10 
S.  Ct.  290,  33  L.  Ed.  531. 

A  stockholder  in  a  national  bank  who  knows 
of  its  existing  or  impending  insolvency  cannot 
escape  liability  for  assessment  under  Rev.  St. 
I  5161,  by  transferring  the  stock  with  intent  to 
avoid  such  liability,  though  the  transfer  is  ab- 
solute and  to  a  solvent  transferee,  able  to  pay 
the  assessments.  IJnder  such  circumstances  the 
intent  with  which  the  transfer  is  made  is  mate- 
riaL  72  F.  402,  18  C.  G.  A.  618,  affirmed.— 
Stpart  V.  Hayden,  18  S.  Gt.  274,  169  U.  S.  1, 
42  liu  Ed.  ^. 

A  transfer  of  stock  of  a  national  bank, 
made  with  knowledge  of  the  fact  that  the  re- 
serve of  the  bank  is  below  the  limit  fixed  by 
Bev.  St.  U.  S.  {  6191  [U.  S.  Gomp.  St.  1901, 
p.  3486].  does  not  create  a  presumption  of  bad 
fiiith  which  will  avoid  the  transaction  as  a 
fraud  on  the  bank's  creditors  in  the  event  of 
the  future  suspension  of  the  bank,  since  the 
statute  creates  no  presumption  of  inability  to 
eontinne  business  as  a  consequence  of  a  reduc- 
tion of  the  reserve  below  the  legal  requirement. 
Judgment  107  F.  639,  46  G.  G.  A.  498,  60  L.  R. 
A.  206,  affirmed.— Earle  v.  Garson,  23  S.  Ct. 
264,  188  U.  S.  42,  47  L.  Ed.  373. 

A  bona  fide  sale  of  stock  of  a  national  bank, 
made  in  the  exercise  of  the  power  given  to  stock- 
holders by  Rev.  St  U.  S.  f  5139  [U.  S.  Gomp. 
6t.  1901,  p.  3461],  to  transfer  their  stock  "like 
other  personal  property,"  was  not  void  ai»  a 
fraud  on  the  bank's  creditors  because  the  bank 
was  insolvent  at  the  time  of  the  transfer  in  the 
sense  that  its  assets  were  then  unequal  to  the 
^Hscharge  of  its  liabilities,  when  such  ^ct  was 


unknown  to  the  seller  of  the  stock  at  the  time 
of  the  sale.- Id. 

The  insolvency  of  the  purchaser  of  shares 
of  stock  of  a  national  bank  which  subsequently 
suspends  business  does  not  render  the  sale  void 
as  in  fraud  of  the  bank's  creditors,  where  the  in- 
solvency of  the  purchaser  is  unknown  to  the 
seller. — Id. 

One  who,  with  knowledge  of  the  insolvency 
of  a  national  bank,  transfers  his  stock  to  an 
irresponsible  vendee  with  intent  to  evade  his 
liability  under  Rev.  St.  U.  S.  §  6151  [U.  S. 
Gomp.  St  1901,  p.  3465],  for  the  debto  of  the 
bank,  can  only  be  held  responsible  for  the  un- 
satisfied debts  existing  when  the  fraudulent 
transfer  was  made,  in  view  of  the  requirement 
of  section  5210  [U.  S.  Comf).  St  1901,  p.  3498] 
that  the  list  of  the  names  and  residences  of  all 
the  shareholders  and  the  number  of  shares  held 
by  each  be  kept  by  the  bank,  subject  to  the  in- 
spection of  all  shareholders  and  creditors,  and 
of  the  provision  of  section  5139  [U.  S.  Gomp. 
St.  1901,  p.  3461]  that  every  person  becoming  a 
shareholder  by  a  transfer  of  shares  to  himself 
shall  succeed  to  all  the  rights  and  liabilities  of 
the  prior  holder  of  such  shares,  and  that  no 
change  shall  be  made  in  the  articles  of  associa- 
tion by  which  the  rights,  remedies,  or  securities 
of  the  existing  creditors  of  the  association  shall 
be  impaired.  Decree  134  F.  528,  67  G.  G.  A« 
408,  reversed.— McDonald  v.  Dewey,  26  S.  Gt. 
731,  202  U.  S.  510,  50  L.  Ed.  1128,  6  Ann.  Gas. 
419. 

A  stockholder  ill  a  national  bank  cannot 
evade  his  liability  under  Rev.  St.  U.  S.  f  5151 
[U.  S.  Gomp.  St.  1901,  p.  3465],  for  the  debts  of 
the  bank,  by  a  transfer  of  his  shares  of  stock  to 
a  person  financially  irresponsible,  provided  he 
knew  or  should  have  known  at  the  time  that 
the  bank  was  then  insolvent — Id. 

A  coloral>le  transfer  of  shares  of  stock  in 
a  national  bank,  made  for  the  benefit  of  the 
registered  owner,  cannot  relieve  the  latter  from 
his  liability  under  Rev.  St  U.  S.  §  5151  [U.  S. 
Gomp.  St  1901,  p.  3465],  as  a  shareholder,  for 
the  debts  of  the  bank.— Id. 

One  who  was  notified  that  shares  in  a 
national  bank  had  been  transferred  into  his 
name,  although  he  had  in  fact  no  interest 
therein,  and  who  indorsed  the  certificates  in 
blank,  but  took  no  steps  to  have  the  stock  trans- 
ferred to  the  name  of  the  true  owner,  cannot 
avoid  liability  for  an  assessment  thereon  made 
by  the  comptroller  to  meet  the  debts  of  the 
bank  after  its  insolvency.  Judgment  (1907)  155 
F.  107,  83  G.  a  A.  567,  affirmed.— Kenyon  v. 
Fowler,  30  S.  Gt  409,  215  U.  S.  593,  54  L. 
Ed.  341. 

^=:»250.  «—  Aotions  and  proeeedines  to 
enforce. 

See  6  Cent  Dig.  Banks,  9S  932-939. 

A  letter  addressed  to  the  receiver  of  a  na> 
tional  bank,  and  signed  by  the  comptroller  of 
the  currency,  directing  the  receiver  to  institute 
legal  proceedings  to  enforce,  against  every 
stockholder  of  the  bank  owning  stock  at  the 
time  the  bank  suspended,  his  or  her  personal 
liability,  as  such  stockholder,  under  the  statute, 
is  sufficient  evidence  that  the  comptroller  de- 
cided, before  the  suijt  was  brought,  that  it  was 
necessary  to  enforce  the  personal  liabili^  of  the 
stockholders. — ^Bowden  v.  Johnson,  107  U.  S. 
251,  2  S.  Gt.  246,  27  L.  Ed.  386. 

The  bill  alleging  that  a  married  woman  is 
possessed  of  property  in  her  own  right  sufficient 
to  pay  the  assessment,  and  praying  for  a  decree 
of  payment  therefrom,  and  the  bill  of  revivor 
filed  after  her  death  against  her  husband,  pray- 
ing for  relief  out  of  the  assets  received  by  him 
as  her  legatee,  devisee^  or  executor,  the  case  is 
one  of  equitable  cognizance. — Bunay  v.  Oocke, 
128  U.  S.  185,  9  S.  Gt  242,  32  L.  Ed.  396. 
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Fraudulent  repreBentations  by  which  a  per- 
son is  induced  to  become  a  stockholder  of  a 
national  bank  constitute  no  defense  in  an  ac- 
tion at  law  by  a  receiver  of  the  bank  to  en- 
force the  statutory  liability  of  the  stockholders, 
as  the  defense  is  of  an  equitable  nature,  and 
must  be  asserted,  if  at  all,  in  equity.  Judgment 
97  F.  865,  38  C.  C.  A.  510,  affirmed.— Lantry 
V.  Wallace,  21  S.  Ct.  878,  182  U.  S.  536.  45  L. 
Ed.  1218. 

The  presumption  of  liability  for  an  assess- 
ment on  shares  of  stock  in  an  insolvent  na- 
tional bank,  arising  from  the  presence  of  a  per- 
son's name  on  the  stock  register,  is  rebutted  by 
evidence  that  a  bona  fide  sale  of  the  stock  had 
been  made,  and  that  the  vendor  had  performed 
every  duty  which  the  law  imposed  in  order  to 
secure  the  transfer  on  the  registry  of  the  bank. 
Judgment  107  F.  639,  46  C.  O.  A.  498,  60  L.  R. 
A.  266,  affirmed.— Earle  v.  Carson,  23  S.  Ct. 
254,  188  V.  S.  42,  47  L.  Ed.  373. 

Whether  a  pledgee  of  national  bank  stock 
is  estopped  to  deny  his  personal  liability  as  a 
shareholder  by  speaking  of  himself  as  holding 
or  owning  the  stock,  in  letters  to  the  officers 
of  the  bank,  who  understood  perfectly  the  ca- 
pacity in  which  such  stock  was  retained,  is  a 
question  for  the  jury.  Judgment,  Higgins  v. 
Fidelity  Ins.  Trust  &  Safe  Deposit  Co.,  108  F. 
475,  46  C.  C.  A.  509,  affirmed.— Rankin  v.  Fidel- 
ity Ins.  Trust  &  Safe  Deposit  Co.,  23  S.  Ct. 
553,  189  U.  S.  242.  47  L.  Ed.  792. 

One  who  relies  upon  a  sale  of  shares  of 
stock  in  a  national  bank,  made  with  knowledge 
of  its  insolvency,  to  escape  his  liability  as  a 
shareholder  under  Rev.  St.  U.  S.  §  5151  [U.  S. 
Comp.  St.  1901,  p.  3465],  for  the  debts  of  the 
bank,  has  the  burden  of  proving  that  the  vendee 
was  financially  responsible  to  the  extent  of  the 
assessment.  Decree  134  F.  528,  Q7  C.  C.  A. 
408,  reversed.— McDonald  v.  Dewey,  26  S.  Ct. 
731,  202  U.  S.  510.  50  L.  Ed.  1128,  6  Ann.  Cas. 
419. 

^=»252.  Bishts  and  liabilities  of  olBoers. 

See  6  Cent.  Dig.   Banks,   §S  M4-957. 

^=»263.  «—  Nature  and  extent. 

See  6  Cent.  Dig.  Banks.  Sfi  944-949. 

Since  the  national  banking  law  is  silent  as 
to  the  time  when  the  method  by  which  a  direc- 
tor may  resign,  the  common  law  governs,  and 
where  a  director  verbally  resigns  to  the  presi- 
dent, to  whom  he  at  the  same  time  sells  his 
stock,  giving  a  power  of  attorney  to  transfer  it 
on  the  books  ol  the  bank,  which  is  done,  the 
resignation  is  effective  to  release  the  director 
from  responsibility  for  the  subsequent  conduct 
of  the  bank's  affairs.— Briggs  v.  Spaulding,  141 
U.  S.  132,  11  S.  Ct.  924,  35  L.  Ed.  662,  affirm- 
ing decree  (C.  C.)  Movius  v.  Lee,  30  F.  298. 

Rev.  St.  §  5145,  providing  that  directors  of 
national  banks  shall  hold  office  for  one  year, 
and  until  their  successors  have  been  elected  and 
qualified,  does  not  prohibit  resignations  within 
the  year. — Id. 

Act  of  directors  of  a  national  bank,  in- 
cluding, as  part  of  resources  in  repoY-t  to  Comp- 
troller of  the  Currency,  assets  which  they  had 
been  directed  by  the  Comptroller  to  collect  or 
remove  from  the  bank,  is  an  intentional  viola* 
tion  of  the  bank  act,  rendering  them  liable  to 
one  purchasing  stock  of  the  bank  in  reliance 
on  such  report— Thomas  v.  Taylor,  32  S.  Ct. 
403,  224  U.  S.  73,  56  L.  Ed.  673. 

Directors  of  a  national  bank,  who  knowingly 
make  a  false  financial  statement  to  the  Comp- 
troller of  Currency  under  Rev.  St.  S  5211 
(Comp.  St.  1913,  S  9774),  must  be  deemed  to 
have  knowingly  violated  Rev.  St.  S  5239  (Comp. 
St.  1913,  §  9831),  rendering  them  civilly  liable 
for  deposits  received. — Jones  Nat.  Bank  v. 
Yates,  36  S.  a.  429,  240  U.  S.  541,  60  L.  Ed. 


788,  reversing  judgment  139  N.  W.  844,  1135, 
93  Neb.  121. 


«—  Aetions  to  enforce  liability. 

See  6  Cent.  Dig.  Banks.  §9  950-957. 

A  stockholder  of  an  insolvent  national  bank 
may  bring  a  suit  in  a  state  court,  in  behalf  of 
the  bank  and  himself,  as  a  representative  stodc- 
holder,  against  the  directors,  to  recover  money 
alleged  to  have  been  lost  through  their  negli- 
gence and  breach  of  trust,  when  the  bank^s  offi- 
cers, the  receiver,  and  the  comptroller  of  the 
currency  have  all  refused  to  bring  such  a  suit. 
—Ex  parte  Chetwood,  17  S.  Ct  385,  165  U.  S. 
443,  41  L.  Ed.  782. 

State  courts  may  enforce,  against  directors 
of  a  national  bank  who  have  made  false  repre- 
sentations as  to  the  bank*s  financial  condition  in 
the  official  report  to  the  Comptroller  of  the  Cur- 
rency, the  civil  liability  prescribed  by  Rev.  St, 
U.  S.  §  5239  [U.  S.  Comp.  St.  1901,  p.  35151, 
which  provides  for  the  forfeiture  of  the  charter 
of  a  national  bank  as  the  result  of  violations  of 
the  national  bank  act  by  the  directors,  such  vio- 
lations to  be  determined  only  by  the  federal 
courts,  and  makes  every  director  who  partici- 
pated in  or  assented  to  the  same  civilly  liable  to 
persons  who  have  suffered  damage  in  conse- 
quence thereof.  .Judgment,  Outcalt  v.  Jones 
Nat.  Bank  (Neb.  1905)  105  N.  W.  287 ;  Mosher 
v.  Same,  Id. :  Yates  v.  Bailey,  Id. ;  Outcalt  v. 
Same,  Id. ;  Mosher  v.  Same,  Id. ;  Yates  v.  Bank 
of  Staplehurst,  Id. ;  Outcalt  v.  Same,  Id. ;  Mosh- 
er V.  Same.  Id. ;  Yates  v.  Utica  Bank,  Id. ;  Out- 
calt V.  Same,  Id.;  Mosher  v.  Same,  Id.,  modi- 
fied.—Yates  V.  Jones  Nat.  Bank,  27  S.  Ct  638, 
206  U.  S.  158,  51  L.  Ed.  1002. 

Directors  of  a  national  bank  who  merely 
negligently  participated  in  or  assented  to  the 
false  representations  as  to  the  bank*s  financial 
condition  contained  in  the  official  report  to  the 
Comptroller  of  the  Currency,  made  and  publish- 
ed conformably  to  Rev.  St.  U.  S.  §  5211  [U.  S. 
Comp.  St  1901,  p.  34981.  cannot  be  held  civillv 
liable  to  any  one  deceived  to  his  injury  by  such 
report,  since  the  exclusive  test  of  such  liability 
is  furnished  bv  Rev.  St  U.  S.  §  5239  [U.  S. 
Comp.  St.  1901,  p.  35151,  which  makes  a  know- 
ing violation  of  the  provisions  of  the  title  re- 
lating to  national  banks  a  prerequisite  to  such 
liability.— Id. 

Facts  pleaded  in  an  action  for  attesting 
as  directors  a  false  report  of  the  condition  of 
a  national  bank  determined  the  rights  of  plain- 
tiff, so  that  recovery  is  not  prevented  by  des- 
ignating the  action  as  one  for  deceit  instead  of 
one  arising  under  the  national  bank  act — 
Thomas  v.  Taylor,  32  S.  Ct  403,  224  U.  S.  73, 
56  L.  Ed.  673. 

A  finding  that  national  bank  directors  mak- 
ing a  report  to  the  Comptroller  of  Currency 
under  Rev.  St.  §  5211  (Comp.  St  1913,  §  9774), 
had  knowledge  of  the  falsity  of  the  report,  held 
sustained  by  their  previous  official  acts  in  re- 
spect to  the  business  of  the  bank. — Jones  Nat. 
Bank  v.  Yates,  36  S.  Ct.  429,  240  U.  S.  541,  60 
L.  Ed.  788,  reversing  judgment  139  N.  W.  844. 
1135,  93  Neb.  121. 

^=s»255.  Criminal  responsibility  of  of* 
lloers  or  of  persona  aidins  or 
abetting  tbem. 

See  6  Cent.   Dig.  Banks,  SS  958-976. 


«—  Offenses. 

See  6  Cent  Dig.  Banks,  SS  968-964,  967. 

To  constitute  a  '^willful  misapplication**  of 
the  funds  of  a  national  bank  by  an  officer  or 
agent  thereof,  within  the  meaning  of  Rev.  St 
§  5209,  there  must  be  a  conversion  to  his  own 
use,  or  to  the  use  of  some  one  else.  The  offense 
is  not  committed  where  the  president  of  a  bank 
uses  its  funds  to  purchase  shares  of  its  stock, 
and  holds  them  in  trust  for  it,  though  such  a 
'  purchase  of  ita  own  stock,  except  to  secure  a 
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debt  due,  is  forbidden  by  law. — United  States  v. 
Britton,  107  U.  S.  655,  2  S.  Ct.  512,  27  L.  Ed. 
520;  Id.,  108  U.  S.  192,  2  S.  Ct.  525,  27  L. 
Ed.  703. 

Where  an  officer  of  a  banking  association, 
being  insolvent,  submits  his  own  note,  with  an 
insolvent  indorser  as  security,  to  the  board  of 
directors  for  discount,  and  they,  knowing  the 
facts,  order  it  to  be  discounted,  the  use  by  the 
officer  of  the  proceeds  of  the  discount  for  his 
own  purposes  will  not  be  a  willful  misapplica- 
tion of  the  funds  of  the  bank,  and  subject  him 
to  a  criminal  prosecution,  under  section  5209, 
Kev.  St.— United  States  v.  Britton,  108  U.  S. 
193,  2  S;  Ct.  526,  27  L.  Ed.  701. 

The  declaration  of  a  dividend  by  the  officers 
of  a  national  bank,  in  the  absence  of  profits, 
thoug:h  prohibited  under  Rev.  St.  §  5204,  is  not 
a  **willful  misapplication"  of  its  funds,  within 
Id.  §  5209,  and  is  not  a  criminal  offense  against 
the  United  States,  and  cannot  be  the  object  of 
a  conspiracy  to  .commit  such  an  offense,  within 
Id.  f  5440.— United  States  v.  Britton,  108  U.  S. 
199,  2  S.  Ct.  531,  27  L.  Ed.  698. 

The  forgery  of  a  note,  payable  at  a  national 
bank,  for  the  purpose  of  deceiving  the  national 
bank  examiner,  does  not  come  within  Rev.  St. 
§  5418,  which  makes  it  penal  to  forge  any  in- 
strument with  intent  to  defraud  the  United 
States,  or  to  present  a  forged  instrument  at  the 
office  of  an  officer  of  the  United  States  with  such 
intent— Cross  v.  North  Carolina,  132  U.  S.  131, 
10  S.  Ct.  47,  33  L.  Ed.  287,  affirming  State  v. 
White,  101  N.  C.  770,  7  S.  E.  715,  9  Am.  St. 
Rep.  53. 

On  an  indictment  under  Rev.  St.  S  5208,  for 
illegally  certifying  a  check  while  an  officer  of  a 
bank,  and  under  section  13  of  the  act  of  1882, 
imposing  a  penalty  upon  one  "who  shall  will- 
fully violate,"  etc.,  the  above  section,  defendant 
can  show  a  positive  agreement  on  the  part  of 
the  officers  of  the  bank  that  the  overdraft  caus- 
ed by  such  certified  check  should  be  practically 
treated  as  a  loan  from  day  to  day,  secured  by 
ample  collateral,  and  that  before  such  certified 
check  issued  there  was  deposited  in  advance  an 
ample  amount  of  cash. — Potter  v.  United  States, 
155  i:.  S.  438,  15  S.  Ct.  144,  39  L.  Ed.  214, 
reversing  judgment  United  States  v.  Potter,  56 
F.  83. 

Rev.  St.  §  5209,  relating  to  national  banks, 
provides  that  officers  or  agents  thereof  who  will- 
fnlly  misapply  any  of  its  moneys,  or  who  make 
any  false  entry  or  reports,  with  intent  to  injure 
or  defraud  it,  or  to  deceive  any  officer  of  a  bank, 
or  any  agent  appointed  to  examine  its  affairs, 
and  "every  person"  who,  with  like  intent,  aids 
or  abets  any  officer  or  agent  in  any  violation  of 
the  section,  shall  be  guilty,  etc.  Held,  that  per- 
sons not  officers  or  agents  of  a  national  bank 
may  be  aiders  and  abettors  of  the  president  of 
the  bank  in  the  violation  of  such  statute.— Coffin 
V.  United  States,  156  U.  S.  432,  15  S.  Ct-  394, 
39  L.  Ed.  481. 

The  president  and  assistant  cashier  of  a  na- 
tional bank  are  indictable  as  principals,  under 
Rev.  St.  §  5209,  for  making  a  false  entry  in  a 
report,  although  neither  of  them  actually  sign- 
ed or  attested  the  report.— Cochran  v.  United 
States,  157  U.  S.  286,  15  S.  Ct.  628,  39  L.  Ed. 
704. 

The  "liabilities"  of  a  national  bank,  which 
are  required  by  Rev.  St.  §  5211,  to  be  stated 
in  the  reports  to  the  comptroller  of  the  cur- 
rency, include  contingent  as  well  as  absolute 
liabilities;  and  hence  an  unmatured  note,  pay- 
ment of  which  at  maturity  is  guaranteed  by  the 
bank,  should  be  included  in  the  list  of  liabili- 
tiea.— Id. 

The  assistant  cashier  of  a  bank  is  indictable 
under  Rev.  St.  §  5209,  for  making  a  false  en- 
try in  a  report  to  the  comptroller,  although  he  is 


not  one  of  the  officers  authorized  by  section  5211 
to  make  such  a  report;  for  he  may  be  regard- 
ed as  within  the  category  of  "clerk  or  agent," 
within  the  terms  of  section  5209.— Id. 

One  who  has  an  interest  in  a  company  for 
the  benefit  of  which  the  president  of  a  national 
bank  criminally  misapplies  its  funds  may  be 
guilty  as  an  aider  and  abettor  in  such  misap- 
plication, although  the  president  has  no  interest 
in  or  relation  to  him,  or  to  said  company,  and 
although  he  has  no  interest  in  the  bank,  or 
with  the  president  thereof,  of  any  kind.— Coffin 
V.  United  States,  162  U.  S.  664,  16  S.  Ct.  943. 
40  L.  Ed.  1109,  distinguishing  State  v.  Teahan, 
50  Conn.  92. 

It  is  not  necessary  to  the  guilt  of  aiders 
and  abettors,  who  are  not  officers  of  the  bank, 
that  they  should  have  a  common  purpose  with 
the  principal  to  subserve  joint  interests  with 
him,  by  the  misapplication  of  the  bank's  funds. 
—Coffin  V.  United  States.  162  U.  S.  664,  16  ^. 
Ct.  943,  40  L.  Ed.  1109. 

Persons  who  have  no  official  relation  to  a 
national  bank  may  be  indicted,  under  Rev.  St. 
$  5209,  as  aiders  and  abettors  of  some  officer  of 
the  bank  in  the  criminal  misapplication  of  its 
funds,  or  in  the  making  of  false  entries  in  its 
books.— Coffin  v.  United  States,  162  U.  S.  664, 
16  S.  Ct.  943,  40  L.  Ed.  1109,  following  156 
U.  S.  446,  15  S.  Ct.  394,  39  L.  Ed.  481. 

Where  a  transaction  by  a  national  bank 
officer  with  intent  to  defraud  is  entered  on  a 
deposit  slip,  entry  of  the  contents  of  such  slip 
upon  the  books  of  the  bank  by  him,  or  by  his 
direction,  is  making  a  "false  entry,"  within 
Rev.  St.  S  5209.— Agnew  v.  United  States,  17 
S.  Ct.  235,  165  U.  S.  36,  41  L.  Ed.  624. 

A  charge  that  if  the  defendant  "either  em- 
bezzled or  willfully  misapplied"  the  funds  or 
credits,  of  the  bank,  "whereby,  as  a  necessary, 
natural,  or  legitimate  consequence,  its  capital 
was  reduced,  or  placed  beyond  the  control  or  the 
directors,  or  its  ability  to  meet  its  engagements 
or  obligations,  or  to  continue  its  business,  was 
lessened  or  destroyed,  the  intent  to  injure  or  de- 
fraud the  bank  may  be  presumed,"  is  correct. 
— Id. 

Rev.  St.  §  5208,  makes  it  unlawful  for  any 
officer,  clerk,  or  agent  of  any  national  banking 
association  to  certify  any  check  drawn  upon  it, 
unless  the  drawer  has  on  deposit  at  the  time  an 
amount  of  money  equal  to  the  amount  specified 
therein.  Section  13  of  the  act  of  July  12,  1882, 
(22  Stat.  162,  c.  290),  makes  a  willful  violation 
of  section  5208,  criminal,  and  affixes  a  penalty 
thereto.  Held  that,  to  constitute  a  "willfur 
violation  of  the  statute,  within  the  criminal 
provision,  a  wrongful  intent  is  essential,  and 
that  an  officer  of  a  national  bank  who  certified 
a  check  drawn  thereon,  believing  in  good  faith 
that  the  drawer  had  a  sufficient  deposit  in  the 
bank,  and  having  reasonable  grounds  for  such 
belief,  could  not  be  convicted  thereunder,  though 
in  fact  the  drawer's  account  was  at  the  time 
overdrawn.  Judgment  87  P.  701, 31  C.  C.  A.  202, 
reversed.— Spurr  v.  United  States,  19  S.  Ct. 
812,  174  U.  S.  728,  43  L.  Ed.  1150. 

The  Comptroller  of  the  Currency  is  an 
agent  within  the  provisions  of  Rev.  St.  U.  S.  § 
5209  (U.  S.  Comp.  St.  1901,  p.  3497),  that  ev- 
ery officer  of  a  national  bank  who  makes  any 
false  entry  in  a  report  to  any  agent  appointed 
to  examine  the  affairs  of  such  association  shall 
be  guilty  of  a  misdemeanor,  and  it  is  immaterial 
that  Rev.  St.  §  5240  (U.  S.  Comp.  St.  190J,  p. 
3516),  confers  power  upon  him  to  appoint  suita- 
ble agents  to  examine  the  affairs  of  such  banks. 
Judgment  (D.  C.  1J)08)  162  F.  687,  reversed.— 
United  States  v.  Corbett,  30  S.  Ct.  81,  215  U.  S. 
233,  54  L.  Ed.  173. 

Intent  to  injure  a  bank  by  a  false  report 
to  the  Comptroller  of  the  Currency  is  not  nega- 
tived as  matter  of  law  by  the  fact  that  the  re- 
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port  showed  the  bank  to  be  in  better  condition 
than  it  really  was.— Id. 

^=s>257.  — —  Proseentiom     and     pvnlsli- 
Bient. 

See  6  Cent.  Dig.  Banks.  99  M5.  966,  970-976. 

An  indictment  of  the  president  of  a  na- 
tional bank,  under  Rev.  St  {  5209,  for  mak- 
ing a  false  entry  in  its  account  books,  "to  in- 
jure and  defraud  said  association,  and  certain 
persons  to  the  grand  jurors  unknown,"  follow- 
ing the  language  of  the  statute,  sufficiently 
charges  the  intent  with  which  the  offense  was 
committed,  and  is  not  repugnant  or  impossible. 
—United  States  v.  Britten,  107  U.  S.  655,  2 
S.  Ct.  612,  27  L.  Ed.  520. 

An  indictment  of  the  president  of  a  nation- 
al bank,  under  Rev.  St.  }  5209,  charging  him 
with  having  made  a  false  entry  in  one  of  its 
account  books  known  as  "Profit  and  Loss  No. 
6,"  as  follows:  "Richard  L.  Dickson,  182  days' 
int,  8  per  cent.,  132,673.49,  to  July  1,  '76,— 
5.365.88;"  purporting  thereby  to  show  that 
$5,365.88  had  been  received  by  said  association 
on  account  of  interest  due  from  said  Dickson, 
with  intent  to  defraud  the  association,  or  to 
deceive  any  agent  appointed  to  examine  its 
affairs,— is  not  defective  because  it  fails  to  al- 
lege that  the  entry  was  in  an  account  of  and 
in  the  due  course  of  business  of  the  bank,  or 
that  the  interest  in  question  was  due;  or  on 
the  ground  that  the  entry  is  without  significance, 
and  unintelligible;  or  that  it  is  not  calculated 
to  deceive  a  bank  examiner;  or  because  it  is 
not  alleged  that,  at  the  time  the  entry  was 
made,  an  examiner  had  been  appointed. — Id. 

In  an  indictment  charging  the  president  of 
a  national  bank  with  the  "willful  misapplica- 
tion" of  its  funds,  by  buying  therewith  certain 
shares  of  its  stock,  the  exception  contained  in 
the  section  prohibiting  a  national  bank  from 
purchasing  its  own  shares,  unless  such  pur- 
chase shall  be  necessary  to  prevent  loss  upon  a 
debt  previously  contracted  in  good  faith,  must 
be  negatived. — Id. 

An  indictment  charging  that  defendant, 
president  of  a  national  bank,  "procured"  a  note 
to  be  discounted,  well  knowing  the  maker  and 
indorser  thereof  to  be  insolvent,  implies  that 
he  submitted  it  to  its  directors  or  other  au- 
thorized officers,  and  does  not  charge  a  mis- 
application of  the  funds  of  the  bank,  under  Rev. 
St.  f  5209.— United  States  v.  Britton,  108  U. 
S.  193,  2  S.  Ct.  526,  27  U  Bd.  701. 

An  indictment  dhnrging  that  defendant, 
president  of  a  national  bank,  permitted  a  de- 
positor, who  was  indebted  to  the  association, 
and  whom  he  knew  to  be  insolvent,  to  with- 
draw his  deposit,  and  failed  to  cause  it  to 
be  applied  to  the  indebtedness,  without  alleging 
that  he  was  the  duly  authorized  officer  of  the 
association  whose  duty  it  was  to  look  after  the 
accounts  of  depositors,  fails  to  charge  a  willful 
misapplication  of  the  funds  of  the  bank,  under 
Rev.  St  f  5209.— Id. 

Under  Rev.  St  |  5209,  punishing  the  presi- 
dent, cashier,  or  agent  of  any  national  bank 
who  shall  embezzle,  abstract  or  willfully  mis- 
apply any  of  its  funds,  with-  intent  to  injure 
or  defraud  the  bank,  or  any  other  person,  or  to 
deceive  any  officer  oi  the  bank,  the  offense  of  ab- 
stracting the  funds  of  the  bank  under  this 
section  is  not  so  equivalent  to  the  offense  of 
larceny  that,  in  an  indictment  for  the  abstract- 
ing, the  offense  must  be  described  by  the  words 
used  to  describe  larceny.— United  States  v. 
Northway,  120  U.  S.  327,  7  S.  Ct  580,  30 
L.   Ed.  664. 

An  indictment  under  Rev.  St  §  5209,  charg- 
ing the  defendant  with  committing  the  of- 
fense charged  as  president  and  agent,  is  good. 
-Id, 

An  indictment  under  Rev.  St.  §  5200,  charg- 
ing that  the  funds  alleged  to  have  been  em- 
bezzled were  at  the  time  in  the  possession  of 
the  defendant  as  president  and  agent,  means 


that  thev  had  come  into  bis  possession  in  bis 
official  character,  so  that  he  held  them  in  trust 
for  the  bank,  and  fully  and  exactly  describes 
the  offense  of  embezzlement  under  the  act 
But  so  far  as  the  indictment  charges  defendant 
with  a  willful  misapplication  of  the  funds  of  the 
bank,  it  is  not  necessary  to  allege  that  they 
had  previously  been  intrusted  to  the  defendant 
—Id. 

Under  Rev.  St  f  5209,  punishing  any  per- 
son aiding  or  abetting  any  officer,  clerk,  or 
agent  in  the  misapplication  of  the  funds  of  a 
bank,  an  indictment  charging  the  president  of 
the  bank  with  aiding  and  abetting  one  who 
is  alleged  to  be  cashier  to  misapply  the  funds 
of  the  bank  need  not  charge  that  the  president 
knew  that  such  person  was  cashier.— Id. 

An  indictment  under  Rev.  St.  S  5209,  charg- 
ing one  with  the  offense  as  president  of  a  certain 
national  bank,  "duly  organized  and  doing  busi- 
ness at  the  village  of,"  etc.,  sufficiently  states 
that  the  bank  was  organized  under  the  nation- 
al banking  act  to  carry  on  .the  bosiness  oi 
banking.— Id. 

Under  Rev.  St  f  5209,  making  it  a  mia- 
demeanor  for  any  officer  or  agent  of  a  national 
bank  to  embezzle,  abstract,  or  misapply  any 
moneys,  funds  or  credits  thereof,  an  indict- 
ment is  sufficient  which  avers  that  the  defend- 
ant was  president  of  a  national  bank;  that 
by  virtue  of  his  office  he  took  into  his  possession 
certain  bonds  (fully  described),  the  property  of 
the  bank:  and  that,  with  intent  to  injure  and 
defraud  the  association,  he  embezzled  the  bonds, 
and  converted  them  to  his  own  use. — Claassen  v. 
United  States,  142  U.  S.  140,  12  S.  Ct  169,  35 
L.  Ed.  966. 

An  indictment  for  willfully  misapp^ing 
funds  of  a  national  bank  (Rev.  St  {  5209), 
charging  in  general  words  fraudulent  misap- 
plication and  intent  to  defraud  the  bank,  and 
describing  specifically  funds  misapplied  and  the 
manner  of  misapplication,  need  not  negative 
every  possible  theory  consistent  with  an  honest 
purpose  in  the  disposition  of  the  funds  specified. 
—Evans  v.  United  States,  153  U.  S.  684,  14 
S.  Ct  934,  38  L.  Ed.  830 ;  Id.,  153  U.  S.  606» 
14  S.  Ct  939,  38  L.  Ed.  839. 

On  trial  of  a  national. bank  president  on  an 
indictment  containing  25  counts,  charging  false 
entries  in  the  books  of  the  bank,  running  from 
February  to  December,  1892,  with  intent  to 
injure,  defraud,  or  deceive,  in  violation  of  Ber. 
St  {  5209,  it  was  not  error  to  permit  a  wit- 
ness, from  an  examination  of  the  bank's  books, 
to  testify  to  the  condition  of  defendant's  private 
account  during  such  time,  though  he  was  con- 
victed only  on  one  count,  which  charged  the 
making  of  the  entry  in  February,  1892. — Allis 
V.  ITnited  States,  155  U.  S.  117,  15  S.  Ct  36, 
39  L.  Ed.  91. 

Where,  in  such  case,  a  bookkeeper  testified 
to  making  false  entries  by  defendant's  direction, 
defendant  was  not  prejudiced  by  the  refusal  of 
the  court  to  permit  such  witness  to  testify  on 
cross-examination  whether  he  did  not  put  into 
a  report  prepared  by  him  in  September,  in  the 
absence  of  defendant  from  the  state,  the  false 
entry  made  in  December,  and  cliarged  in  a 
count  on  which  defendant  was  acquitted. — Id. 

An  indictment  under  Act  July  12,  1882,  e. 
290,  §  13,  amendatory  of  Rev.  St  {  5208,  which 
makes  it  a  misdemeanor  for  any  officer  of  a 
national  bank  to  "certify  any  check"  drawn  by 
one  who  did  not  then  have  on  deposit  sufficient 
money  to  meet  the  same,  need  not  allege  de- 
livery of  the  check  by  the  bank  after  the  cer- 
tification.—Potter  V.  United  States,  155  U.  S. 
438,  15  S.  Ct  144,  39  L.  Ed.  214,  reversing 
judgment  United  States  ▼.  Potter  (D.  C.)  56 
F.  83. 

An  indictment  of  persons  for  aiding  and 
abetting  a  president  of  a  national  bank  in  mis- 
applyiug  its  funds  and  making  false  entries  ia 
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its  books,  with  intent  to  defraud  it,  in  yiolation 
of  Rev.  St  §  5209,  need  not  specifically  set  out 
the  act  or  acts  by  which  the  aiding  and  abet- 
ting were  consummated.— Coffin  y.  United 
States,  156  U.  S.  432,  15  S.  Ct  394,  39  L.  Ed. 
481. 

An  indictment  of  H.  and  other  persons  for 
violation  of  Rev.  St.  f  5209,  averred  that  "said 
H.,  then  and  there  being  president"  of  a  certain 
national  banlc,  "by  virtue  of  his  said  office  as 
president  aforesaid,"  "misapplied  the  funds" 
with  intent  to  defraud,  etc.,  and  that  such  oth- 
er persons  did  unlawfully,  feloniously,  "know- 
ingly," and  with  intent  to  defraud,  aid  and  abet 
the  "said  H.  as  aforesaid."  Held,  that  the  in- 
dictment averred  that  the  aiders  and  abettors 
knew  that  H.  was  president  of  the  bank  at  the 
time  it  is  averred  the  acts  were  committed. — Id. 

Such  indictment  charged  that  H.  did  mis- 
apply the  moneys  of  the  bank  with  intent  to 
convert  a  certain  sum  to  the  use  of  a  specified 
company,  by  causing  it  to  be  paid  out  of  the 
moneys  of  the  bank  on  a  check  drawn  on  the 
bank  by  such  company,  which  check  was  then 
and  there  cashed  snd  paid  out  of  the  bank's 
funds,  which  sum,  and  no  part  thereof,  was  such 
company  entitled  to  withdraw  from  the  bank, 
becaoee  it  had  no  funds  therein,  and  thftt  said 
company  was  then  and  there  insolvent,  as  H. 
well  knew,  whereby  said  sum  became  lost  to 
the  bank.  Held,  that  the  indictment  averred 
the  actual  conversion  of  the  sum  misapplied. 
—Id. 

Where  an  indictment  charged  that  a  bank 
president  deceived  and  placed  to  the  credit  of  a 
company  a  bill  of  exchange  of  a  certain  number 
of  pounds  sterling,  and  the  check  offered  to 
show  the  payment  of  such  money  was  for  dol- 
lars, there  was  no  variance,  where  the  sum  mis- 
applied was  credited  by  taking  the  bill  of  ex- 
change, and  such  sum  was  paid  out  on  the 
check. — Id. 

An  indictment  4inder  Rev.  St.  §  5209,  for 
willfully  misapplying  the  moneys,  funds,  and 
credits  of  a  national  bank,  of  which  defendant 
was  president,  as  well  as  a  director  and  agent, 
must  supplement  the  allegation  of  willful  mis- 
application by  allegations  showing  how  the 
misapplication  was  made,  and  that  it  was  an 
unlawful  one.— Batchelor  v.  United  States,  156 
U.  S.  426,  15  S.  Ct.  446,  39  L.  Ed.  478. 

An  indictment  under  Rev.  St  §  5209,  for 
making  a  false  entry  in  a  report  to  the  comp- 
troller, need  not  allege  that  such  report  was 
made  by  the  banking  association,  or  that  it  was 
actually  verified  by  the  oath  or  affirmation  of 
the  president  or  cashier,  or  attested  by  the  di- 
rectors, as  required  by  section  5211;  but  it  is 
sufficient  to  aver  that  defendant  made  such 
false  entry  "in  a  certain  report  of  the  condition 
of  the  First  National. Bank,  *  *  *  made  to 
the  comptroller  of  the  currency  in  accordance 
with  the  provisions"  of  Rev.  St.  {  5211.— Coch- 
ran ▼.  United  States,  157  U.  S.  286,  15  S.  Ct. 
628,  39  L.  Ed.  704. 

A  bank  president  was  indicted  in  New 
Hampshire  for  unlawfully  converting  the  mon- 
eys of  his  bank.  «  It  appeared  that  he  obtained 
the  money  from  a  bank  in  Massachusetts,  with 
which  his  own  bank  had  deposits,  by  means  of 
checks  drawn  and  collected  in  Massachusetts; 
that  he  had  no  authority  to  draw  such  checks; 
and  that  the  withdrawal  of  the  money  was  rati- 
fied by  the  bank  officials  in  New  Hampshire  on 
false  representations  by  him  as  to  the  use  made 
of  the  money.  Held  sufficient  to  justify  the 
cynrt  in  leaving  to  the  jury  the  question  wheth- 
er there  was  such  an  infirmity  in  the  checks  as 
made  the  subsequent  ratification  in  New  Hamp- 
shire one  of  the  efficient  causes  of  the  absorp- 
tion of  the  bank's  credit,  so  that  the  same  might 
be  regarded  as  the  consummation  of  the  offense 


in  that  state.—- Putnam  ▼.  United   States,  162 
U.  S.  687,  16  S.  Ct  923,  40  L.  Ed.  1118. 

An  indictment  for  gliding  and  abetting  one 
H.,  the  president  of  a  bank,  m  the  criminal  mis- 
application of  its  funds,  charged  that,  on  a 
specified  date,  the  said  H.  misapplied  a  named 
sum,  by  causing  the  same  to  be  paid  out  on  the 
checks  of  a  company  having  no  moneys  in  the 
bank.  The  aiding  and  abetting  clause  charged 
that  the  accused  did  "on  [specifying  the  same 
date]  aid  and  abet  said  H.,  as  aforesaid,  to 
wrongfully,"  etc.,  misapply  the  moneys  of  the 
bank,  "to  wit,"  specifying  an  identical  sum. 
Heldf  that  the  language  sufficiently  connected 
the  acts  charged  against  accused  with  the  of- 
fense against  H.— Coffin  v.  United  States,  162 
U.  S.  664,  16  S.  Ct.  943,  40  L.  Ed.  1109. 

If  a  violation  of  the  statute  is  committed 
by  an  officer  of  the  bank  and  by  an  outsider,  the 
officer  must  be  prosecuted  as  the  principal,  and 
the  other  can  only  be  prosecuted,  under  the 
terms  of  the  statute,  as  an  aider  and  abettor. 
-Id. 

On  the  trial  for  aiding  the  president  of  a 
bank  in  misapplying  its  funds  and  making  false 
entries  in  its  books,  the  jury  were  charged  that 
if  the  president  did  knowingly  make,  or  cause 
to  be  made,  the  false  entries,  they  could  not 
find  defendants  guilty  as  aiders,  unless  defend- 
ants, with  like  intent,  did  something  showing 
their  consent  to  and  participation  in  the  "un- 
lawful and  criminal  acts"  of  the  president. 
Held  not  oi^n  to  the  objection  that  the  expres- 
sion "unlawful  and  criminal  acts"  might  have 
been  understood  as  relating  to  unlawful  acts  of 
the  president  generally.— Id. 

An  indictment  for  aiding  an  officer  of  a  bank 
in  making  false  entries^  etc.,  is  not  defective  be- 
cause it  charges  the  pnncipal  with  having  made 
the  entries  with  intent  to  defraud  the  bank,  and 
also  with  intent  to  deceive  examining  agents, 
whereas  it  merely  charges  the  aider  with  an  in- 
tent to  deceive  such  agents ;  for  it  is  Immaterial 
that  the  principal  may  have  had  several  in- 
tents, if  both  principal  and  aider  were  actuated 
by  the  criminal  intent  to  deceive  such  agents. 
—Id. 

Under  an  indictment  for  aiding  a  bank  pres- 
ident in  violating  the  banking  laws,  the  jury 
were  instructed  that,  to  make  defendants  guilty, 
they  must  have  done  something  "showing  their 
consent  to  or  participation  in"  the  unlawful 
acts  of  the  president.  Held^  that  the  jury  could 
not  have  understood  that  the  acts  of  the  presi- 
dent were  to  be  treated  by  them  as  criminal 
acts;  nor  could  they  have  been  misled  by  the 
use  of  the  disjunctive  "or"  into  supi)osing  that 
mere  consent  of  defendants  to  his  unlawful  acts 
would  be  sufficient  to  render  them  guilty. — Id. 


Evidence  of  the  commercial  rating  of  a  pres- 
ident of  a  bank  at  the  time  of  an  alleged  conver- 
sion by  him  of  its  funds,  by  purchasing  for  the 
bank,  without  authority,  and  having  placed  to 
his  credit,  worthless  bonds,  which  he  had  guar- 
antied ;  and  the  testimony  of  the  cashier  of  an- 
other bank  as  to  whether,  at  the  time  of  the 
transaction,  he  considered  defendant's  guaranty 
for  such  an  amount  good, — are  irrelevant — ^Ag- 
new  V.  United  States,  17  S.  Ct  235,  165  U.  S. 
36,  41  L.  Ed.  624. 

It  is  not  reversible  error  to  refuse  to  charge 
that,  if  defendant  used  the  proceeds  of  a  check 
belonging  to  the  bank,  and  which  he  had  caused 
to  be  placed  to  his  credit,  in  the  payment  of  a 
debt  of  the  bank,  the  jury  must  find  that  he  did 
not  fraudulently  embezzle  the  amount,  especially 
where  defendant's  explanation  of  the  transac- 
tion is  unsatisfactory. — Id. 

A  charge  to  the  effect  that,  if  defendant,  a 
bank  president,  purchased  bonds  which  were 
worthless,  or  of  but  little  value,  placed  them 
among  the  assets  of  the  bank  at  a  greatly  exag- 

—  t  m 

TUs  Digest  is  oompilsd  on  the  Key-Mmnber  System*   For  exjilaiuitioii,  sss  page  iii. 
Sup.CT.Dia.— 17 


^=»257 


BANKS  AND  BANKING,  IV 


[8up.Ct.Dig.— Page  268) 


gerated  value,  and  had  such  exaggerated  value 
placed  to  his  own  credit,  these  facts  create  a 
presumption  of  an  intent  to  defraud  the  bank, 
which  "throws  the  burden  of  proof  upon  the  de- 
fendant," and  that  evidence  to  overcome  the  pre- 
sumption *'must  be  sufficiently  strong  to  satisfy 
you  beyond  a  reasonable  doubt  that  there  was 
no  such  guilty  intent,"  is  not  error,  where  the 
character  of  such  evidence  and  the  nature  of  a 
reasonable  doubt  are  sufficiently  explained  in 
other  portions  of  the  charge. — Id. 

The  evidence  showed  that  defendant,  presi- 
dent of  a  national  bank,  without  authority  of 
the  directors,  purchased  $20,000  bonds,  of  little 
value,  at  a  great  discount,  and  had  them  placed 
in  the  assets  of  the  bank  and  to  his  credit  at  face 
value,  giving  his  written  guaranty  for  the  prin- 
cipal and  interest,  which,  oy  reason  of  his  finan- 
cial condition,  was  almost  worthless.  \Held, 
that  it  was  not  error  to  refuse  to  charge  that, 
from  the  guaranty,  the  jury  might  find  that 
there  was  no  intent  to  defraud  the  bank.— Id. 

When  an  officer  of  a  national  bank,  indict- 
ed under  Rev.  St.  f  5209,  for  making  false  en- 
tries, in  a  report  of  the  condition  of  such  bank, 
in  respect  to  amounts  of  overdrafts  and  of 
loans  and  discounts,  has  testified  that  certain 
overdrafts,  in  respect  to  which  the  depositors 
had  consulted  the  bank  officers,  and  obtained 
permission  to  overdraw,  were  treated  by  the  offi- 
cers and  directors  of  the  bank  as  temporary 
loans,  and  were  reported  by  him  among  loans, 
and  not  among  overdrafts,  in  the  belief  that 
they  might  properly  be  so  reported,  it  is  error  to 
charge  the  jury  that  the  defendant  was  required 
by  law  to  place  under  the  heading  '*Overdrnfts," 
in  the  report,  all  sums  drawn  out  by  depositor^ 
in  excess  of  their  deposits,  and  that  the  trans- 
fer of  any  such  sums  to  the  heading  **Loans  and 
Discounts"  was  the  making  of  a  false  entry; 
since  such  charge  takes  from  the  jury  the  right 
to  consider,  upon  the  question  of  intent,  the  ex- 
planation given  by  the  defendant,  while,  if  they 
believed  such  explanation,  and  that  the  defend- 
ant acted  in  good  faith,  the  entriea  were  not 
false,  within  the  meaning  of  the  statute.  Mr. 
Justice  Harlan  dissenting. — Graves  v.  United 
States,  17  S.  Ct.  393,  165  U.  S.  323,  41  L.  Ed. 
732. 

In  a  prosecution  of  the  president  of  a  na- 
tional bank  for  certifying  checks  drawn  on  the 
bank  by  a  firm  which  did  not  have  a  sufficient 
deposit  at  the  time  to  meet  such  checks,  the  de- 
fense was  that  defendant  acted  in  good  faith, 
and  in  reliance  on  the  statements  of  the  cashier 
and  bookkeeper  that  the  drawers  had  a  sufficient 
deposit.  After  several  hours  deliberation  the 
jury  returned  into  court,  and  asked  for  "the  law 
as  to  the  certification  of  checks  when  no  money 
appeared  to  the  credit  of  the  drawer."  The 
court  read  to  them  the  provision  of  He  v.  St.  § 
5208,  which  makes  it  unlawful  to  certify  checks 
under  such  circumstances,  but,  although  request- 
ed by  defendant's  counsel*  did  not  read  the  pro- 
visions of  the  act  of  July  12,  1882  (22  Stat.  162, 
c.  290),  under  which  the  prosecution  was 
brought,  and  which  makes  the  criminal  offense 
consist  in  "wiUfully"  violating  Rev.  St.  |  5208. 
Held,  that  such  action  of  the  court  was  error, 
as  tending  to  mislead  the  jury,  and  was  not 
cured  by  a  statement  that  what  the  court  then 
said  was  to  be  taken  in  connection  with  the  pre- 
vious charge,  which  charge  correctly  stated  the 
necessity  of  finding  that  defendant  acted  willful- 
ly, with  knowledge  of  the  facts,  or  that  he  pur- 
posely refrained  from  inquiry,  to  warrant  a  con- 
viction. Judgment  87  F.  701,  31  C.  C.  A.  202, 
reversed.— Spurr  v.  United  States,  19  S.  Ct.  812, 
174  U.  S.  728,  43  U  Ed.  1150. 

An  indictment  for  the  willful  misapplica- 
tion of  funds  of  a  national  bank  by  an  officer, 
with  intent  to  defraud,  in  violation  of  Rev.  St. 
U.  S.  §  5209  (U.  S.  Comp.  St.  1901,  p.  3497), 
by  receiving  and  discounting  with  its  money  an 
absolutely  unsecured  promissory  note  of  a 
named   partnership,   whereby   the   proceeds  of 


the  discount  of  the  note  were  wholly  lost  to 
the^  bank,  need  not  charge  a  conversion  by  the 
recipient  of  the  proceeds  of  the  discount,  pro- 
vided it  does  allege  a  conversion  by  such  officer. 
—United  States  v.  Heinze,  31  S.  Ct.  98,  218  U. 
S.  532,  54  L.  Ed.  1139,  21  Ann.  Cas.  884. 

A  conversion  is  charged  by  the  allegation 
of  an  indictment  for  willful  misapplication  of 
the  funds  of  a  national  bank,  in  violation  of 
Rev.  St.  U.  S.  fi  5209  (U.  S.  Comp.  St.  1901. 
p.  3497),  that  defendant,  being  president  of  the 
bank,  and  having  control  of  its  funds,  with  in- 
tent to  injure  and  defraud,  received  and  dis- 
counted a  promissory  note  for  a  specified  sum, 
for  his  use,  benefit,  and  advantage,  knowing 
that  the  note  was  wholly  unsecured,  whereby 
the  proceeds  of  the  discount  were  wholly  lust 
to  the  bank.— Id. 

^^258.   Banking  pomrer*. 

A  national  bank  acts  within  scope  of  its 
power,  under  Rev.  St.  |  5136  (U.  S.  Comp.  St. 
1901,  p.  3455),  where  it  accepts  assignment  of 
judgment  for  collection,  subject  to  order  of  as- 
signor, and  where  the  attorney  pays  the  amount 
to  a  third  person,  the  bank  may  sue  in  its  own 
name  under  the  local  law,  to  recover  the  pro- 
ceeds from  the  attorney.— (1912)  Miller  v.  King, 
32  S.  Ct.  243,  223  U.  S.  505,  56  L.  Ed.  528. 
affirming  judgment  (1908)  King  v.  Miller,  97  P. 
542,  53  Or.  53. 

^=»259.  Property  and  oonTeyanoe*. 

See  6  Cent  Dig.  Baoki,  SS  980-9S2. 

Rev.  St.  §  5137,  authorizes  a  national  bank 
to  purchase  such  real  estate  as  shall  be  mort- 
gaged to  it  in  good  faith  by  way  of  security  for 
debts  previously  contracted.  Held,  that  where 
a  national  bank,  in  order  to  secure  the  same 
debt,  i)urchase8  other  real  estate  not  mortgaged 
to  it,  it  does  not  affect  the  title  to  the  land  it 
was  authorized  to  purchase.— Reynolds  v.  First 
Nat.  Bank,  112  U.  S.  405,  5  S.  Ct.  213,  28  L. 
Ed.  733. 

A  loan  of  money  made  by  a  national  bank 
on  the  security  of  a  mortgage  is  not  in  violation 
of  the  national  banking  act,  and  may  be  enforc- 
ed.—Fortier  V.  New  Orleans  Nat.  Bank,  112  U. 
S.  439,  5  S.  Ct  234,  28  L.  Ed.  7(^4. 

Under  the  last  clause  of  Rev.  St.  f  513(1, 
forbidding  a  national  bank,  which  has  nled  its 
articles  of  association  and  certificate  of  organ- 
ization with  the  comptroller,  from  transacting 
*'any  business,  except  such  as  is  incidental  and 
necessarily  preliminary  to  its  organization.*' 
until  authorized  by  the  comptroller  to  begin  the 
business  of  banking,  a  lease  by  a  national  bank 
before  receiving  such  authorization,  of  a  bank 
building,  is  ultra  vires,  and  will  not  support  an 
action  for  rent  or  for  anything  beyond  the  value 
of  what  the  bank  has  actually  received  and  en- 
joyed. 44  N.  E.  381  affirmed.— McCormick  v. 
Market  Nat  Bank  of  Chicago,  17  S.  Ct  433. 
165  U.  S.  538,  41  L.  Ed.  817. 

^=>260.   Contraots  and  dealings  in  gen- 
eral. 

See  6  Cent  Dig.  Banki,  89  977,  978.  983.  984.  986%- 
990. 

A  national  bank  baa  no  power  to  deal  in 
stocks,  and  cannot,  therefore,  acquire  the  stock 
of  another  corporation,  except  as  incidental  to 
its  power  to  lend  money  on  personal  security. — 
California  Nat.  Bank  v.  Kennedy,  17  S.  Ct  831, 
167  U.  S.  362,  42  L.  Ed.  198. 

A  national  bank  is  without  power  to  pur- 
chase, as  an  investment,  with  its  surplus  funds, 
and  to  hold  as  such,  shares  of  stock  in  anothA* 
national  bank.  Judgment,  79  F.  51,  24  C.  C.  A. 
444,  reversed.- First  Nat.  Bank  of  Concord.  N. 
H..  V.  Hawkins,  19  S.  Ct.  739,  174  U.  S.  364, 
43  L.  Ed.  1007. 

It  is  ultra  vires  of  a  national  bank  to  take 
stock  in  a  corporation  organized  to  embark  in 
the  purely  speculative  business  of  buying  and 
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fielling  the  stocks  and  assets  of  an  existing  and 
insolvent  corporation,  with  power,  but  without 
the  obligation,  to  engage,  as  an  independent  en- 
terprise, in  a  manufacturing  business,  although 
the  l)ank  takes  such  stock  in  exchange  for  a 
claim  against  the  insolvent  corporation. — B'irst 
Nat.  Bank  v.  Converse,  26  S.  Ct.  306,  200  U. 
S.  425.  50  Lr.  Ed.  537. 

A  national  bank  may  not  become  the  ab- 
solute ow^ner,  in  satisfaction  of  a  debt,  of  shares 
represented  by  transferable  certificates  in  a 
partnership  formed  to  purchase,  improve,  divide 
into  lots,  and  sell  a  leasehold. — Merchants'  Nat. 
Bank  of  Cincinnati  v.  Wehrmann,  26  S.  Ct. 
613,  202  U.  S.  295,  50  L.  Ed.  1036. 

A  national  bank  has  no  power  to  invest  its 
surplus  fund  in  the  stock  of  another  national 
bank,  and  cannot  be  assessed  thereon  as  a  stock- 
holder, although  it  actually  made  the  purchase 
and  held  and  received  dividends  on  the  stock. 
Judgment  132  F.  658,  65  C.  C.  A.  620,  affirm- 
ed.— Shaw  V.  National  German-American  Bank 
of  St.  Paul.  Minn.,  26  S.  Ct.  750,  199  U.  S. 
603,  50  L.  Ed.  328. 

An  agreement  between  a  national  bank  and 
the  state  to  pay  on  the  basis  of  average  depos- 
its, the  tax  imposed  under  P.  S.  Vt.  f§  804-820, 
on  interest-bearing  deposits,  and  relieve  its  de- 
positors from  maldng  returns,  is  not  ultra  vires 
of  the  bank. — Clement  Nat.  Bank  v.  State  of 
Vermont,  34  S.  Ct.  31,  231  U.  S.  120,  58  L.  Ed. 
147,  affirming  judgment  State  v.  Clement  Nat. 
Bank,  78  A.  944,  84  Vt  167,  Ann.  Cas.  1912D, 

^=>261.   Effeet  of  acts  ultra  Tire*. 

See  6  Cent.  Dig.  Banks,  S9  991-1000. 

A  national  bank  loaned  money  upon  shares 
of  its  own  stock  as  collateral  security,  and,  upon 
default  in  payment,  sold  the  stock,  and  applied 
the  proceeds  as  a  credit.  Held,  in  an  action  by 
the  debtor  to  recover  the  proceeds  as  having 
been  unlawfully  converted,  that,  if  the  illegality 
of  loans  on  such  security,  under  Rev.  St.  U.  S. 
$  5201.  can  be  urged  at  all,  except  by  the  gov- 
ernment, it  can  only  be  done  while  the  contract 
is  still  unexecuted;  after  the  stock  is  sold,  and 
the  proceeds  applied  to  the  debt,  the  courts  will 
not  interfere. — First  Nat.  Bank  v.  Stewart,  107 
U.  S.  676.  2  S.  Ct.  778,  27  L.  Ed.  592. 

Though  the  national  bank  act  does  not  au- 
thorize a  bank  to  enter  into  a  contract  to  buy 
certain  bonds  and  return  them  to  the  seller  at 
the  purchase  price,  yet  when  the  amount  which 
it  paid  for  the  bonds  is  tendered  back  to  it,  and 
their  surrender  demanded,  its  authority  to  re- 
tain them  no  longer  exists ;  and  the  fact  that 
the  contract  under  which  it  obtained  tiiem  may 
be  illegal  will  not  prevent  the  seller  from  main- 
taining an  action  for  their  value,  as  such  ac- 
tion is  not  in  affirmance  of  the  contract,  but 
in  disaffirmance  of  it,  and  to  prevent  the  bank 
from  retaining  the  benefit  which  it  has  derived 
from  its  unlawful  act. — Logan  County  Nat. 
Bank  v.  Townsend,  139  U.  S.  67,  11  S.  Ot.  496, 
35  L.  Ed.  107.  affirming  judgment  3  S.  W.  122. 

Kev.  St.  §  5208,  which  makes  it  unlawful 
for  any  national  bank  to  certify  any  check  un- 
less the  drawer  has  on  deposit  money  sufficient 
to  meet  the  same,  but  declares  that  a  check  so 
certified  shall  be  a  valid  obligation  against  the 
bank,  does  not,  as  between  the  parties,  invali- 
date a  pledge  of  bonds  made  by  the  drawer  of 
such  checks  to  secure  the  indebtedness  tbereT)y 
created  from  him  to  the  bank,  when  the  trans- 
action has  been  completed  by  payment  of  the 
checks.— Thompson  v.  St.  Nicholas  Nat.  Bank, 
146i  U.  S.  240,  13  S.  Ct.  66,  36  L.  Ed.  956.  af- 
firming judgment  113  N.  Y.  325,  21  N.  E.  57. 

Plaintiflfs  testator  deposited  with  a  firm  of 
brokers  certain  bonds  as  margins  for  purchases 
of  stocks,  and  the  brokers,  without  his  knowl- 
edge, delivered  them  to  a  bank  under  a  standing 


agreement,  previously  made,  that,  if  the  brokers 
became  indebted  to  the  bank  it  might  at  any 
time,  in  its  discretion,  sell  any  collateral  held 
by  it  to  secure  such  debt.  On  the  day  of  the 
pledge,  but  not  in  pursuance  of  any  agreement 
made  at  the  time  of  receiving  the  bonds,  the 
bank,  on  the  faith  of  the  bonds,  certified  and 
subsequently  paid  certain  checks  drawn  by  the 
brokers.  The  bank  took  the  bonds  in  good  faith, 
without  notice  of  the  testator's  title.  Held,  that 
the  bonds  were  a  valid  security  for  the  debt 
created  by  the  certified  checks,  notwithstanding 
that  the  certification  was  in  violation  of  Rev. 
St.  §  5208.  which  makes  it  unlawful  for  any 
national  bank  to  certify  any  check  unless  the 
person  drawing  the  same  on  deposit  suffi- 
cient money  to  meet  it ;  and  plaintiff  could  not 
recover  the  bonds  without  first. paying  the  debt, 
— Id. 

The  purchase  by  a  national  bank  of  the 
stock  of  another  corporation,  not  as  incidental 
to  the  banking  business,  being  void,  cannot  be 
ratified,  and  therefore  the  bank  is  not  estopped 
to  deny  its  liability  for  the  debts  of  such  corpo- 
ration, though  it  has  received  dividends  on  the 
stock.— California  Nat.  Bank  v.  Kennedy,  17  S. 
Ct.  831,  167  U.  S.  362,  42  L.  Ed.  198. 

A  national  bank  which  itself  purchased 
notes  it  had  been  authorized  by  the  owner  to  sell 
to  a  third  party,  and  which  thus  became,  under 
general  principles  of  law,  liable  for  their  volue 
as  for  conversion,  is  not  protected  from  such  lia* 
bility  by  the  national  banking  act,  even  though 
it  was  not  within  its  powers  to  act  as  agent  for 
the  sale  of  the  notes.— First  Nat.  Bank  of  Grand 
Forks  V.  Anderson,  19  S.  Ct.  284,  172  U.  S. 
573,  43  L.  Ed.  558. 

A  national  bank,  which,  as  a  matter  of 
fact,  purchased,  and  held  as  an  investment, 
shares  of  stock  in  a  second  national  bank,  and 
received  dividends  thereon,  is  not  thereby  es- 
topped to  plead  the  unlawfulness  of  its  ac- 
tion in  defense  to  an  action  by  the  receiver  of 
the  second  bank,  after  its  insolvency,  to  collect 
an  assessment  made  on  the  shareholders  by  the 
comptroller.  The  contract  by  which  it  assumed 
to  become  a  shareholder,  being  ultra  vires  and 
in  contravention  of  the  policy  of  the  statute, 
was  not  merely  voidable,  but  void,  and  could 
not  be  given  validity,  nor  made  the  foundation 
of  any  right  of  action,  by  any  subsequent  rati- 
fication or  act  of  performance.  Judgment  79  F. 
51,  24  C.  C.  A.  444,  reversed.— First  Nat.  Bank 
of  Concord,  N.  H.,  v.  Hawkins,  19  S.  Ct.  739, 
174  U.  S.  364.  43  L.  Ed.  1007. 

If  it  be  conceded  that  the  liability  of  a 
shareholder  in  a  national  bank  to  respond  to 
an  assessment  in  case  of  insolvency  is  statu- 
tory, and  not  contractual,  such  fact  does  not 
affect  the  question  of  the  liability  of  another 
national  bank,  holding  stock  in  the  insolvent 
bank  as  an  investment,  without  authority  of 
law,  for  such  an  assessment,  as  congress  can- 
not reasonably  be  presumed  to  have  intended  to 
subject  the  stockholders  and  creditors  of  the 
defendant  bank  to  a  liability,  the  power  to  as- 
sume which  it  had  denied  to  the  bank  for  their 
protection.— Id. 

Want  of  authority  of  a  national  bank  to 
subscribe  for  capital  stock  in  a  speculative  en- 
terprise is  a  valid  defense  to  an  action  against 
it  to  enforce  its  statutory  liability  as  a  stock- 
holder.- B'irst  Nat.  Bank  v.  Converse,  26  S.  Ct. 
306,  200  U.  S.  425,  50  L.  Ed.  537. 

The  want  of  authority  of  a  national  bank 
to  become  the  absolute  owner,  in  satisfaction  of 
a  debt,  of  shares  represented  by  transferable 
certificates  in  a  partnership  formed  to  purchase, 
improve,  divide  into  lots,  and  sell  a  leasehold, 
is  a  valid  defense  to  an  action  against  it  found- 
ed upon  its  liability  for  the  partnership  debts. — 
Merchants*  Nat.  Bank  of  Cincinnati  v.  Wehr- 
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mann,  26  S.  Ct.  613,  202  XT.  S.  295,  50  L.  Ed. 
1036. 

A  national  bank  which,  in  pursuance  of  a 
previous  agreement  with  its  debtor  that  he 
will  devote  to  the  discharge  of  his  indebtedness 
a  part  of  the  proceeds  of  a  loan  to  be  obtained 
by  him  from  another  bank,  requests  the  making 
of  such  loan,  and  guarantees  its  payment  at 
maturity,  must  account  to  the  lending  bank 
for  the  sum  which  it  receives  fdt  its  own  use 
in  the  execution  of  the  agreement,  even  though 
such  guaranty  is  beyond  its  powers  under  the 
national  banking  statutes.  Judgment,  Apple- 
ton  v.  Citizens'  Cent.  Nat.  Bank  of  New  York 
(1908)  83  N.  E.  470,  190  N.  Y.  417,  affirmed.— 
Citizens'  Cent.  Nat.  Bank  of  New  York  v.  Ap- 
pleton,  SO  S.  Gt  364,  216  U.  S.  196,  54  L 
Ed.  443. 

The  United  States  alone  can  object  to  the 
want  of  authority  of  a  national  bank,  under 
Rev.  St.  U.  S.  S  5137  (U.  S.  Comp.  St.  1901, 
p.  3460),  to  accept  a  conveyance  of  real  prop- 
erty to  be  held  in  tru8t.—(1910)  Kerfoot  v. 
Farmers'  &  Merchants'  Bank,  31  S.  Ct.  14, 
218  U.  S.  281,  54  L.  Ed.  1042,  affirming  decree 
Hall  V.  Same  (1898)  46  S.  W.  1000,  145  Mo. 
418. 

^=s»262.  Repre«entatlon  of  bank  hj  of- 
fioers. 

S«e  6  Cent.  Dig.  Banks,  99  1001-1006. 

The  officers  of  a  national  bank  which  has 
gone  into  liquidation,  having  no  authority  to 
bind  the  stockholders  by  the  transaction  of  any 
business  except  that  necessarily  involved  in  the 
winding  up  of  its  affairs,  an  agreement  by  the 
president  of  such  bank  that  its  guaranty,  made 
before  liquidation,  of  certain  notes,  shall  not  be 
discharged  by  a  change  in  the  security  of  such 
notes  and  the  release  of  the  principal  debtor, 
creates  no  liability  on  the  part  of  the  stock- 
holders.— Schrader  v.  Manufacturers'  Nat.  Bank, 
133  U.  S.  67,  10  S.  Ct,  238,  33  L.  Ed.  564. 

Where  the  cashier  of  a  national  bank,  in 
his  official  capacity,  draws  checks  on  the  bank's 
correspondent  in  favor  of  his  own  creditor,  and 
to  bo  applied  to  his  individual  use,  the  payee 
will  be  liable  to  the  bank  for  the  money  thus 
wrongfully  applied,  unless  authority  to  the  cash- 
ier to  so  apply  the  bank's  funds  is  affirmatively 
shown.— Kissam  v.  Anderson,  12  S.  Ct  960,  145 
U.  S.  435,  36  L.  Ed.  765,  reversing  judgment 
(C.  C.)  Anderson  v.  Kissam,  35  F.  699. 

The  vice  president  and  general  executive 
officer  of  a  national  bank  has  no  power  to  bor- 
row BO  large  a  sum  as  $200,000  at  four  months' 
time  for  the  bank  in  the  absence  of  special  au- 
thority from  the  board  of  directors,  and  persons 
dealing  with  him  are  presumed  to  know  the  ex- 
tent of  his  powers  In  this  regard.— Western  Nat 
Bank  v.  Armstrong,  152  U.  S.  346,  14  S.  Ct 
572,  38  L.  Ed.  470. 

The  president  of  a  national  bank  has  not 
necessarily,  by  virtue  of  his  office,  power  to 
draw  checks  against  an  account  kept  by  his 
bank  with  another  bank. — Putnam  v.  United 
States,  162  U.  S.  687.  16  S.  Ct  923,  40  L.  Ed. 
1118. 

The  executive  officers  of  a  national  bank 
may  legitimately  borrow  money  for  the  bank's 
use,  in  the  usual  course  of  business  without 
special  authority  from  their  board  of  directors. 
Judgment,  Cherry  v.  City  Nat.  Bank  of  Kansas 
City,  Mo.  (1906)  144  F.  587,  75  C.  0.  A.  343, 
affirmed.— Rankin  v.  City  Nat.  Bank  of  Kansas 
City,  Mo.,  28  S.  Ct  346,  208  U.  S.  541,  52  L. 
Ed.  610. 

^=»263.  Deposits  in  general. 

See  6  Cent  Dig.  Banks,  99  986,  U23. 

A  promissory  note  was  executed  to  a  nation- 
al bank  in  consideration  of  the  amount  being 
placed  to  the  credit  of  the  maker  on  the  book.s 
of  the  bank.  The  maker  thought,  and  had  good 
reason  for  thinking,  that  the  bank  was  solvent. 


but  the  managing  officer  of  the  bank  knew  it  to 
be  insolvent  Before  the  note  matured,  the 
charter  was  forfeited  for  insolvency,  and  a  re- 
ceiver appointed.  Held^  that  the  undrawn  bal- 
ance should  be  allowed  as  an  equitable  set-off 
to  the  note,  and  such  allowance  is  not  a  "prefer- 
ence" forbidden  by  the  national  banking  law. 
Rev.  St.  §1  5234,  5236,  5242.— Scott  v.  Arm- 
strong,  146  U.  S.  499,  13  S.  Ct.  148,  36  L.  Ed. 
1059,  reversing  (C.  C.)  Armstrong  v.  Scott,  36 
F.  63. 

A  bank  which,  in  order  to  deceive  a  bank 
examiner,  discounts  the  note  of  a  president 
of  another  national  bank  and  places  the  pro- 
ceeds to  the  credit  of  his  bank  in  a  special  ac- 
count, not  subject  to  check,  does  not,  by  charg- 
ing the  note  against  the  account,  in  accord- 
ance with  the  agreement,  without  knowl^ge 
of  the  other  bank's  failing  condition,  become 
liable  to  the  receiver  of  such  other  bank  as 
for  a  conversion,  on  the  theory  that,  because 
such  president  drew  his  check  on  the  other 
bank  for  the  full  amount  and  deposited  it  to 
bis  credit  in  his  own  bank,  and,  by  means  of  a 
con-esponding  check  against  his  personal  ac- 
count, removed  from  the  assets  of  his  b<nk  cer- 
tain notes  objected  to  by  the  bank  examiner, 
the  transaction  must  be  regarded  as  really  a 
loan  to  the  presi4ent,  secured  by  an  attempted 
pledge  of  the  funds  of  his  bank.  Judgment 
Cherry  v.  City  Nat  Bank  of  Kansas  City,  Mo. 
(1906)  144  F.  587,  75  C.  C.  A.  343,  affirmed.— 
Rankin  v.  City  Nat.  Bank  of  Kansas  City, 
Mo.,  28  S.  Ct  346,.  208  U.  S.  541,  52  K  Ed. 
610. 

^=»268.  CoUeotioaa. 

See  6  Cent  Dig.  Banks,  ||  SS9-617,  619-6U.  979. 

Where  a  national  bank  has.  during  a  series 
of  years,  kept  an  account  witn  another  bank, 
against  whicn  it  has  drawn  in  the  daily  course 
of  its  business,  and  has  also  constantly  made 
remittances  to  its  correspondent,  through  the 
mails,  in  the  form  of  checks  of  third  parties,  for 
collection  and  credit  to  its  said  account  there 
is  an  implied  general  agreement  and  understand- 
ing that  such  remittances  are  in  the  nature  of 
payments  on  account,  and  their  deposit  in  the 
mail  is  a  delivery  to  the  correspondent  whose 
property  therein  is  not  destroyed  or  impaired 
by  the  suspending  of  the  sending  bank  or  the  ap- 
pointment of  a  receiver  therefor  before  their  ac- 
tual receipt ;  nor  is  it  affected  by  the  fact  that 
in  case  the  paper  remitted  should  be  destroy- 
ed in  transmission,  or  prove  uncollectible,  the 
loss  would  fall  upon  the  remitting  bank.  De- 
cree Hayden  v.  Chemical  Nat.  Bank.  84  F.  874, 
28  C.  C.  A.  548,  affirmed.— McDonald  v.  Chemi> 
cal  Nat  Bank,  19  S.  Ct  787,  174  U.  S.  610,  43 
L.  Ed.  1106. 

®=»269.  Iioana  and  disoounis. 

See  6  Cent  Dig.  Banka.  §9  1014-1022. 

A  national  bank  which  uses  in  Its  business 
money  obtained  by  its  vice  president  as  a  loan 
to  it  from  another  national  bank  cannot  escape 
liability  to  account  therefor  upon  the  ground 
that  the  loan  was  not  negotiated  by  it  or  by  its 
direction,  or  that  it  could  not  itself  have  legally 
borrowed  the  money.  Decree  Armstrong  v. 
Chemical  Nat  Bank  83  F.  556,  27  C.  C).  A. 
601,  affirmed.~Aldrich  v.  Chemical  Nat.  Bank, 
20  S.  Ct  498,  176  U.  S.  618,  44  L.  Ed.  611. 

^=>270.  Interest  or  rate  of  diseount,  aad 
usury. 

See  6  Cent  Dig.  Banks,  M  1023-1058. 

Under  Rev.  St  §  5198,  which  provides  that, 
where  a  national  bank  charges  a  greater  rate  of 
interest  than  is  allowed  by  the  state  where  tb^ 
bank  is  located,  the  person  by  whom  such  usuri- 
ous interest  is  paid  "may  recover  back,  in  an 
action  in  the  nature  of  an  action  of  debt,  twice 
the  amount  of  the  interest  thus  paid,"  neither 
principal  nor  surety  can  set  off,  in  an  action  on 
*  a  promissory  note,  usurious  interest  paid  on  ths 


[Sup. Ct.Dls.— Page  2611 


BANKS  AND  BANKING,  IV 


#s»278 


note. — Stephens  v,  Monongahela  Nat.  Bank  of 
BrownsvUle,  Pennsylvania,  111  U.  S.  197,  4  S. 
Ct.  336.  33i  28  L.  Ed.  3d9,  400. 

Under  Rev.  St.  §  5198,  so  long  as  usurious 
interest  contracted  zbr  by  a  national  bank  is 
actually  unpaid,  it  remains  interest  ''agreed  to 
be  paid,"  though  incorporated  as  principal  in 
renewal  notes,  and  renders  uncollectible  on  the 
debt  anything  in  excess  of  the  principal  sum 
originally  loaned.  Judgment  (Ky.)  35  S.  W. 
926,  reversed.— Brown  v.  Marion  Nat.  Bank  of 
Lebanon,  Ky.,  18  S.  Ct.  390,  169  U.  S.  416,  42 
L.  Ed.  801. 

The  rate  of  interest  which  a  national  bank 
may  charge  in  Arizona  is  not  limited  to  7  per 
cent  by  Rev.  St.  U.  S.  §§  5197,  5198,  author- 
izing such  banks  to  charge  interest  at  the  rate 
allowed  by  the  laws  of  the  state  or  territory 
where  they  are  located,  and  allowing  only  7  per 
cent,  if  no  rate  is  fixed  by  such  laws,  although 
St.  Ariz.  U  2161,  2162,  allow  parties  to  agree 
upon  any  rate,  and  in  default  or  any  agreement 
to  take  7  per  cent,  only,  since  under  these  stat- 
utes any  rate  which  may  be  agreed  upon  is 
thereby  "fixed"  by  the  law.  Judgment  53  P. 
201,  5  Ariz.  409,  affirmed.— Daggs  v.  Phoenix 
Nat.  Bank,  20  S.  Ct.  732,  177  U.  S.  549,  44  L. 
£d.  882. 

Usurious  interest  paid  in  cash  upon  renew- 
als of  a  note  given  to  a  national  bank,  and  of 
all  other  notes  of  which  it  was  a  consolidation, 
cannot  be  set  off  in  an  action  upon  the  note,  as 
the  remedy  provided  by  Rev.  St.  U.  S.  §  5198 
[U.  S.  Comp.  St.  1901,  p.  3493:1,  where  such 
usurious  interest  has  been  actually  paid, — ^viz.,  a 
recovery  in  an  action  in  the  nature  of  an  action 
of  debt  of  twice  the  amount  of  the  interest  tiius 
paid, — ^is  exclusive.  Judgment,  Central  Nat. 
Bank  v.  Haseltine,  55  S.  W.  1015,  155  Mo.  58, 
85  Am.  St.  Rep.  531,  affirmed.— Haseltine  v. 
Central  Nat.  Bank  of  Springfield,  22  S.  Ct  50, 
183  U.  S.  132,  46  L.  Ed.  118. 

Twice  the  amouDt  of  the  entire  interest 
paid,  and  not  twice  the  sum  by  which  the  in- 
terest received  exceeded  the  lawful  rate,  is  the 
measure  of  recovery  from  a  national  bank  for 
collecting  usurious  interest,  under  Rev.  St.  $ 
5198  [U.  S.  Comp.  St  1901,  p.  3493],  providing 
for  a  forfeiture  of  die  entire  interest  whenever 
taken,  received,  reserved,  or  charged  at  a  usuri- 
ous rate,  and  for  the  recovery,  "in  case  the 
greater  interest  has  been  paid,"  of  twice  the 
amount  of  the  interest  thus  paid.  Judgment, 
Watt  V.  First  Nat  Bank,  82  N.  W.  1118.  79 
Blinn.  266,  affirmed.— First  Nat  Bank  v.  Watt, 
22  S.  Ct  457,  184  U.  S.  151,  46  L.  Ed.  475. 

No  recovery,  under  Rev.  St  U.  S.  8  5198 
[U.  S.  Comp.  St  1901,  p.  3499],  of  twice  the 
amount  of  usurious  interest  alleged  to  have  been 
paid  to  a  national  bank,  can  be  had  on  the 
theory  that  because,  in  a  decree  of  foreclosure, 
in  which  was  deducted  from  the  sum  sued  for 
the  interest  charged  in  excess  of  the  legal  rate, 
was  included  the  remaining  le^ol  interest,  which 
under  that  section  was  subject  to  forfeiture, 
illegal  interest  was  paid  by  a  sale  under  fore- 
closure on  such  Judgment,  since  it  is  the  interest 
charged,  and  not  the  interest  as  to  which  a  for- 
feiture might  be  enforced,  that  the  statute  re- 
gards as  iuegal.  Judgment  76  N.  W,  726.  106 
Iowa,  361,  affirmed.— Talbot  v.  First  Nat  Bank. 
22  S.  Ct  612,  185  U.  S.  172,  46  L.  Ed.  857. 

A  controversy  resp^tin^^  usurious  interest 
paid  on  a  note  held  by  a  national  bank,  secured 
by  collateral  note  and  mortgage,  which  arises 
in  a  suit  to  foreclose  the  mortgage,  is  none  the 
less  governed  by  the  federal  law  on  the  subject 
of  usury  by  national  banks,  as  expressed  in  Rev. 
St  U.  S.  §  6198  [U.  S.  Comp.  St.  1901,  p.  3493], 
affording  the  remedy  of  an  independent  action 
to  recover  back  the  usurious  payments,  because 
the  collateral  note  and  mortgage  were  executed 
in  favor  of  the  bank  president  for  the  benefit 


of  the  bank,  which  was  prohibited  by  the  federal 
law  from  taking  real  estate  security  for  a  debt 
coincidently  contracted.  Judgment,  Gadsden  v. 
Thrush,  89  N.  W.  403,  63  Neb.  881,  reversed.— 
Schuyler  Nat  Bank  v.  Gadsden,  24  S.  Ct  129, 
191  U.  S.  451,  48  L.  Ed.  268. 

A  national  bank,  which  has  made  a  12  per 
cent  charge  on  overdrafts,  where  8  per  cent,  is 
the  highest  rate  of  interest  permitted  by  the 
state  laws,  cannot  escape  the  forfeiture  prescrib- 
ed by  Rev.  St.  U.  S.  §  5198  [U.  S.  Comp.  St 
1901,  p.  3493],  where  a  greater  rate  of  interest 
is  charged  than  the  state  laws  allow,  because 
of  the  trifling  amount,  or  on  the  theory  that  the 
charge  is  a  penalty  because  of  the  failure  to  pay 
a  debt  when  due.  Judgment  (Sup.)  72  S.  W. 
925,  172  Mo.  384,  affirmed. -<;itizens^  Nat  Bank 
of  Kansas  City  v.  Donnell,  26  S.  Ct  49,  195 
U.  S.  369,  49  L.  Ed.  238. 

By  compounding  interest  oftener  than  is 
permitted  by  Rev.  St.  Mo.  §  3711,  a  national 
bank  charges  interest  at  a  higher  rate  than  that 
allowed  by  the  laws  of  the  state,  within  the 
meaning  of  Rev.  St  U.  S.  §  5197  [U.  S.  Comp. 
St  1901,  p.  3493],  fixinsf  the  rate  which  nation- 
al banks  may  charge,  although  the  compounded 
interest  is  less  than  the  state  laws  permit  to  be 
charged  directly  without  compounding.— Id. 

A  national  bank,  whose  action  on  a  promis- 
sory note  is  met  by  the  plea  of  usury,  may  not 
avoid  the  forfeiture  of  the  entire  interest  im- 
posed by  Rev.  St  U.  S.  I  5198  [U.  S.  Comp. 
St  1901,  p.  3493G,  in  absolute  terms,  by  declar- 
ing an  election  to  remit  the  excessive  interest 
—Id. 

The  giving  of  a  renewal  note  will  not  sui|- 
tain  a  recovery  from  a  national  bank,  under 
Rev.  St  U.  S.  §  5198  [U.  S.  Comp*.  St  1901, 
p.  3493],  on  account  of  usurious  interest  in  the 
original  note,  since  the  payment  contemplated 
by  that  statute  is  an  actual  payment,  and  not 
a  further  promise  to  pay.  Judgment,  Lasater 
V.  First  Nat  Bank  (Civ.  AppJ  72  S.  W.  1054, 
reversed.- First  Nat.  Bank  v.  Lasater,  25  S.  Ct. 
206,  196  U.  S.  115,  49  L.  Ed.  408. 

^=»273.  Aotloiu  hj  or  against  nattonal 
banking  assooiations. 

See  6  Cent  Dig.  Banks,  9$  838.  1064-1074. 


— —  Jnrisdiotion  and  Tenua. 

See  6  Cent  Dig.  Banks,  99  1066*1066. 

Act  Cong.  July  12,  1882,  entitled  "An  act 
to  enable  national  banking  associations  to  ex- 
tend their  corporate  existence,  and  for  other 
purposes,"  which  makes,  in  section  4,  certain 
provisions  as  to  the  jurisdiction  of  suits  by  and 
against  national  banks,  refers  only  to  suits 
brought  after  its  passage,  and  does  not  affect 
prior  ones.— First  Nat  Bank  v.  Morgan,  132  U. 
S.  141,  10  S.  Ct  37,  33  L.  Ed.  282. 

The  exemption  of  national  banks  from  suits 
in  state  courts  elsewhere  than  in  the  county  or 
city  where  the  bank  is  located,  which  is  granted 
by  the  latter  act,  may  be  waived,  and  a  bank 
which  submits  to  trial  in  another  county  can- 
not, on  writ  of  error  to  the  state  supreme  court, 
raise  the  objection  to  the  jurisdiction  and  claim 
the  immunity. — Id. 

^=:>278.  — —  Aitaolunent    and    samish- 
Btent. 

See  6  Cent.  Dig.  Banks,  99  1067-1069. 

Under  Rev.  St  §  5242,  providing  that  no 
attachment  before  final  judgment  shall  be  issued 
in  any  state  court  against  a  national  bank,  and 
Kiev.  St.  §  915{  entitUng  plaintiff  in  the  federal 
courts  to  similar  remedies  by  attachment  as 
those  provided  by  the  laws  of  the  state,  a  fed- 
eral court  is  limited  by  all  the  restrictions  on 
state  courts,  and  cannot  issue  an  attachment 
before  final  judgment  against  a  national  bank. — 
Butler  V.  Coleman,  124  U.  S.  721,  8  S.  Ct  718, 
31  L.  Ed.  567. 
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No  right  to  attachment  against  a  national 
*bank  before  judgment  in  a  suit  in  a  state  court 
is  given  by  Act  July  12,  1882,  c.  290,  §  4,  22 
Stat.  163  [U.  S.  Comp.  St  1901,  p.  3458],  mak- 
ing the  jurisdiction  over  suits  by  or  against 
national  banks  the  same  as  the  jurisdiction  over 
suits  by  or  against  banks  not  organized  under 
any  law  of  the  United  States.  Judgments  66  N. 
E.  16,  173  N.  Y.  314,  105  Am.  St.  Rep.  666,  and 
73  N.  Y.  S.  514,  67  App.  Div.  75,  affirmed.— 
Van  Reed  v.  People's  Nat.  Bank  of  Lebanon, 
25  S.  Ct.  775,  198  U.  S.  554,  49  L.  Ed.  1161,  3 
Ann.  Cas.  1154. 

Jurisdiction  over  the  person  or  property  of 
a  national  bank  is  not  acquired  by  the  issue  of 
an  attachment  out  of  a  state  court  before  judg- 
ment, which,  by  reason  of  Rev.  St.  U.  S.  S  5242 
[U.  S.  Comp.  St.  1901,  p.  3517],  is  beyond  the 
power  of  the  court. — Id. 

A  national  bank,  whether  solvent  or  insol- 
vent, is  within  the  exemption  from  the  issue  of 
attachment  before  judgment,  which  Rev,  St.  U. 
S.  §  5242  [U.  S.  Comp.  St.  1901,  p.  3517],  af- 
fords in  suits  in  the  state  courts.— Id. 

.@=>281.  Voluntary  liquidation. 

See  6  Cent.  Dig.  Banks,  SS  1076-1079;    4  Cent.  Dig. 
Assign,   f.   B.   C.   9  96. 

If  a  national  bank  goes  into  liquidation,  the 
book  accounts  of  depositors  draw  interest  from 
the  date  of  suspension;  the  act  of  going  into 
liquidation  dispensing  with  demand. — Richmond 
V.  Irons,  121  U.  S.  27,  7  S.  Ct.  788,  30  L.  Ed. 
864,.  affirming  decree  (C.  C.)  Iron  v.  Manufac- 
turer's Nat.  Bank,  27  F.  591. 

Rev.  St.  §§  5151,  5234,  making  shareholders 
in  national  banks  liable  for  the  debts  of  the 
bank  to  the  amount  of  their  stock,  does  not 
make  the  capital  stock,  on  failure  of  the  bank, 
such  a  trust  fund,  in  the  hands  of  the  directors 
for  the  benefit  of  creditors,  as  to  render  invalid 
an  assignment  for  benefit  of  creditors  by  the 
shareholders,  who  were  also  the  directors. — 
Peters  v.  Bain,  133  U.  S.  670,  10  S.  Ct.  354,  33 
L.  Ed.  696. 

Directors  of  a  national  bank  are  not  em- 
powered, without  action  of  the  stockholders,  to 
levy  the  assessment  ordered  by  the  Comptroller 
for  the  purpose  of  restoring  its  capital  and  en- 
abling it  to  continue  in  business  by  Rev.  St.  U. 
S.  §§  5136,  5145  [U.  S.  Comp.  St.  1901,  pp. 
3455,  34633,  investing  them  with  authority  to 
transact  the  usual  and  ordinary  business  of  na- 
tional banks,  since  the  provision  of  section  5205 
lU.  S.  Comp.  St.  1901,  p.  3495],  for  the  appoint- 
ment of  a  receiver  to  close  up  the  business  of 
the  banking  association  in  case  it  fails  to  pay 
up  its  capital  stock,  and  refuses  to  go  into  liqui- 
dation, evidently  confers  upon  the  association 
the  privilege  of  declining  to  make  good  the  defi- 
ciency, and  to  elect,  instead,  to  go  into  volun- 
tary liquidation,  the  exercise  of  which  would 
seem  to  be  a  matter  in  which  the  owners,  and 
not  the  managers,  of  the  bank  primarily  are 
interested.  Judgment  Weinhard  v.  Commercial 
Nat.  Bank,  68  P.  806,  41  Or.  359,  afllrmed.— 
Commercial  Nat.  Bank  v.  Weinhard,  24  S.  Ct. 
253,  192  U.  S.  243,  48  L.  Ed.  425. 

^=»286.   Transfers    and    preferences    af- 
fected by  insolTcncy. 

See  6  Cent.  Dig.  Banks,  SS  1111-1113.      • 

Rev.  St.  §  5242,  makes  void  all  transfers  of 
evidences  of  debt  owing  to  any  national  bank, 
or  of  deposits  to  its  credit,  and  all  payments 
made  after  the  commission  of  an  act  of  insol- 
vency, or  in  contemplation  thereof,  with  a  i.iew 
to  prefer  a  creditor,  except  in  payment  of  its 
circulating  notes.  The  P.  Bank,  not  being  a 
member  of  the  clearing  house,  deposited  with  the 
S.  Bank  all  checks  received  by  it  to  be  collected 
through  the  clearing  house,  and  was  credited 
as  a  depositor.  The  directors  of  the  P.  Bank, 
having,  one -Saturday  after  closing,  determined 


to  go  into  liquidation,  dispatched  a  committee 
to  confer  with  the  comptroller  of  the  currency 
as  to  a  receiver.  The  appointment  was  made 
about  10  a.  m.  on  Monday.  Monday  morning 
the  cashier  of  the  P.  Bank  sent  checks  and 
drafts  to  the  S.  Bank,  and  with  them  his  check 
for  the  whole  amount  of  the  bank's  deposits, 
and  received  a  negotiable  certificate  of  deposit 
of  the  S.  Bank,  which  also  held  the  P.  Bank's 
negotiable  certificate.  The  transaction  occurred 
about  9:30  a.  m.,  when  no  officer  of  the  S.  Bank 
suspected  that  the  P.  Bank  was  insolvent. 
Held,  that  the  cashier  must  have  presumed  that 
the  S.  Bank  still  held  its  certificate,  and  that 
in  sending  checks  and  drafts  he  was  making  a 
transfer  to  prefer,  and  the  S.  Bank  could  not 
set  off  the  P.  Bank's  certificate  against  its  own. 
—National  Security  Bank  v.  Butler.  129  U.  S. 
223,  9  S.  Ct.  281.  32  L.  Ed.  682. 

R«v.  St  |§  5234^  5236,  5242,  which  require 
a  pro  rata  distribution  of  the  assets  of  an  in- 
solvent national  bank  and  forbid  preferences, 
do  not  invalidate  liens^  equities,  and  rights  aris- 
ing prior  to  and  not  in  contemplation  of  insol- 
vency .—Scott  V.  Armstrong,  146  U.  S.  499,  13 
S.  Ct.  148,  36  L.  Ed.  1059,  reversing  judgment 
(C.  C.)  Armstrong  v.  Scott,  36  F.  63. 

By  special  agreement  of  a  national  bank, 
holding  a  large  amount  of  clearing-house  certifi- 
cates, instead  of  the  usual  deposit  of  securities 
as  collateral  for  payment  of  its  daily  balance  at 
the  clearing  house,  each  day  left  with  the  clear- 
ing-house manager  all  checks  drawn  on  it,  and 
other  evidences  of  its  indebtedness  received  from 
other  banks,  to  be  held  until  the  balance  due 
from  it  for  the  day  was  paid.  On  a  certain  day 
its  claims  against  other  banks  amounted  to 
$70,005.36,  while  the  claims  against  it  amounted 
to  $117,035.21.  While  the  vouchers  represent- 
ing these  claims  against  it  were  held  by  the 
manai^er  of  the  clearing  house  to  secure  the  bal- 
ance it  owed,  it  was  closed  by  the  comptroller 
of  the  currency.  Thereupon  the  clearing  hous«: 
collected  the  amount  of  the  checks,  etc.,  con- 
stituting a  part  of  the  $117,035.21,  from  the 
banks  from  which  they  were  received ;  and  the 
balance  of  tliat  amount,  consisting  of  the  due- 
bills  given  by  the  bank  for  its  balance  of  the 
preceding  day,  which,  by  agreement,  were  to 
be  paid  oy  way  of  set-off  in  the  clearing,  tho 
manager  collected  by  reducing  to  that  extent 
the  credit  of  $70,005.36  given  to  the  bank  on 
account  of  the  amount  owing  to  it  from  other 
banks,  and  what  remained  of  that  credit  was 
applied  on  the  loan-certificate  account  of  the 
bank  to  the  association.  Held,  that  the  receiver 
of  the  bank  was  not  entitled  to  the  entire  $70,- 
005.36,  irrespective  of  the  outstanding  duebills 
which  it  had  agreed  should  be  set  off  in  the 
clearing,  but  the  clearing  house  had  no  right 
to  apply  to  the  certificate  loan  account  the  bal- 
ance after  deducting  thoSe  duebills,  and  such 
apt)ropriation  of  that  balance  was  a  preference, 
within  the  inhibition  of  Rev.  St.  §  5242.— Yard- 
ley  V.  Philler,  167  U.  S.  344,  17  S.  Ct.  835,  42  L. 
Ed.  192,  reversing  decree  Philler  v.  Yardley,  62 
F.  645,  10  C.  C.  A.  562,  25  L.  R.  A.  824. 

So  lon^  as  a  national  bank  is  a  going  con- 
cern, carrying  on  its  business  as  usual,  and  has 
committed  no  act  of  insolvency,  and  it  does  not 
appear  that  a  present  suspension  of  business  is 
contemplated  by  its  officers,  though  it  is  actual- 
ly insolvent,  to  their  knowledge,  payments  or 
remittances  made  or  caused  to  be  made  to  si 
correspondent  bank  in* the  due  course  of  itn 
daily  business  cannot  be  said  to  have  been  mad^ 
in  contemplation  of  insolvency,  or  with  a  view 
to  prefer  the  correspondent  as  a  creditor,  within 
the  meaning  of  Rev.  St.  j  5242,  making  such 
payments  void.  Decree  Hayden  v.  C'hemical 
Nat.  Bank,  84  F.  874,  28  C.  C.  A.  548.  affirmwl. 
—McDonald  v.  Chemical  Nat.  Bank,  19  S.  Ct. 
787.  174  U.  S.  610.  43  L.  Ed.  1106. 

The  mere  fact  that  a  correspondent  of  a  na- 
tional bank  refuses  to  pay  a  check  drawn  on 
it  by  such  bank  at  a  time  when  the  account 
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of  the  latter  is  OFcrdrawn  does  not  constitute 
an  act  of  insolvency  on  the  part  of  the  drawing 
bank,  which  would  render  subsequent  transfers 
of  property  or  payments  made  by  it  void,  as 
preferences,  under  Rev.  St.  §  5242.— Id. 

^^287.   Aflsets   and   recelTers   on  insol* 
▼ency. 

See  6  Cent.   Dig.  Banks,  9fi  1089-1104,  1126.  1127. 

Certain  clerks  in  a  stock  brokerage  firm 
bought  the  business,  including  a  large  amount  of 
stocks  carried  on  margins,  for  the  cashier  of  a 
country  bank.  In  protecting  these  stocks  the 
cashier,  in  his  official  capacity,  drew  large  checks, 
in  favor  of  the  new  firm,  upon  a  New  York  bank, 
with  which  the  country  bank  had  deposits.  Part 
of  the  money  was  returned  by  the  brokers  to 
the  city  bank,  and  was  by  it  credited  to  the 
country  bank,  but  much  was  lost  in  the  stock 
transactions.  The  monejr  returned  was  largely 
checked  out  by  the  cashier,  and  lost  in  other 
fraudulent  transactions.  There  was  no  direct 
evidence  of  conspiracy  between  the  brokers  and 
the  cashier  to  misapply  the  bank's  funds.  Held^ 
in  an  action  by  a  receiver  of  the  bank  against 
the  brokers,  that,  assuming  them  to  have  knowl- 
edge that  they  were  receiving  the  bank's  funds, 
it  was  error  to  rule  that  they  were  not  to  bq 
credited  with  the  sums  returned,  since  it  was 
at  least  a  question  for  the  jury  whether  the  oth- 
er officers  of  the  bank  were  not  chargeable  with 
notice  of  the  moneys  deposited  to  its  credit,  and 
would  not  have  accepted  such  deposits  as  a  re- 
turn of  the  moneys  to  the  bank.  (C.  C.)  35  F. 
089,  reversed. — Kissam  v.  Anderson.  12  S.  Ct. 
060,  145  U.  S.  435.  36  L.  Ed.  765,  reversing 
judgment  (C.  C.)  Anderson  v.  Kissam,  35  F. 
699. 

Rev.  St.  §  5242,  makes  payments  of  money 
by  an  insolvent  national  bank  to  shareholders 
of  creditors,  with  a  view  to  preference,  or  to 
evading  the  disposition-  of  assets  as  required  by 
statute,  null  and  void.  Sections  5234  and  5236 
require  the  receiver,  after  collecting  debts,  etc., 
to  turn  over  all  money  to  the  United  States 
treasurer  for  a  ratable  distribution  among  credi- 
tors. Heldy  that  funds  received  on  the  discount- 
ing of  a  note,  and  deposited  with  the  discount- 
ing bank,  subject  to  the  check  of  the  depositor, 
and  which  had  been  drawn  on  by  him,  but  were 
intended  by  him  to  meet  the  note  when  due,  can 
be  pleaded  as  a  set-ofE  in  an  action  on  the  note 
brought  by  the  receiver  of  the  discounting  bank. 
—Scott  V.  Armstrong,  146  U.  S.  499.  13  S.  Ct. 
148.  36  Lr.  Ed.  1059,  reversing  judgment  (C.  C.) 
Armstrong  v.  Scott,  36  F.  63. 

•  The  appointment  of  a  receiver  for  an  insol- 
vent national  bank,  under  Acl  Cong.  June  30, 
1876,  §  1,  which  authorizes  the  comptroller  to 
appoint  a  receiver  to  close  up  the  association 
and  enforce  the  personal  liability  of  its  stock- 
holders, does  not  dissolve  the  corporation  so  as 
to  prevent  the  recovery  of  a  judgment  against 
it  on  a  valid  claim.— -Chemical  Nat.  Bank  of 
Chicago  V.  Hartford  Deposit  Co.,  161  U.  S.  1, 
16  S.  Ct.  439,  40  L.  Ed.  595. 

The  comptroller  may  appoint  a  receiver  for 
an  insolvent  national  bank,  or  make  a  ratable 
assessment  upon  the  stockholders,  without  a 
prior  judicial  determination  of  the  necessity  for 
a  receiver  or  of  the  existence  of  the  liabilities 
of  the  bank.--Bushnell  v.  Leland,  17  S.  Ct.  209, 
164  U.  S.  684,  41  L.  Ed.  598. 

A  duly-elected  "agent,*'  who  is  substituted 
under  the  act  of  June  30,  1876  (19  Stat.  63),  as 
amended  by  the  act  of  August  3,  1892  (27  Stat. 
345),  for  the  receiver  of  an  insolvent  national 
bank,  to  complete  the  winding  up  of  its  affairs, 
proceeds  with  like  authority  to  that  of  the  re- 
ceiver, and  is  not  an  officer  of  the  circuit  court, 
though  he  is  requii^ed  by  the  statute  to  render 
an  account  to  it  of  all  his  proceedings,  expendi- 


tures, etc.,  and  he  and  his  sureties  are  finallv 
discharged  by  its  order. — Ex  parte  Chetwoou, 
17  S.  Ct.  385,  165  U.  S.  443,  41  L.  Ed.  782. 

That  a  receiver  of  an  insolvent  national 
bank  has  applied  to  the  proper  circuit  courj  for 
authority  to  sell  assets,  and  chat  thereafter  an 
agent  has  been  appointed,  under  19  Stat.  63,  as 
amended  by  27  Stat  345,  to  succeed  the  receiv- 
er, gives  that  court  no  authority  to  enjoin  a 
stockholder  in  the  bank  from  prosecuting  ac- 
tions in  the  state  courts,  in  behalf  of  the  bank, 
against  its  directors,  or  against  using  the  bank's 
name  in  writs  of  error  sued  out  from  the  United 
States  supreme  court  to  review  the  judgments 
of  the  state  supreme  court  in  such  actions. — Id. 

A  receiver  of  an  insolvent  national  bank, 
appointed  by  the  comptroller  of  the  currency, 
is  the  agent  of  the  United  States,  and  not  an 
agent  or  officer  of  any  court;  nor  does  he,  by 
filing  a  petition  in  a  federal  court,  under  Rev. 
St.  §  5234,  for  leave  to  sell  property  of  the  bank, 
or  to  sell  or  compound  bad  or  doubtful  debts, 
place  the  assets  of  the  bank  in  the  custody  of 
the  court,  in  the  sense  in  which  it  has  the 
custody  of  property  in  the  hands  of  a  receiver 
appointed  by  itself.— Id. 

A  secured  creditor  of  an  insolvent  national 
bank  claimed  dividends  on  the  whole  amount  of 
the  debt,  without  regard  to  his  collaterals,  but 
was  required  by  the  Comptroller  to  first  exhaust 
the  collaterals,  and  then  prove  for  the  balance. 
The  creditor  accordingly  pursued  this  course, 
and  received  dividends  on  such  balance,  but, 
some  two  years  after  payment  of  the  first  divi- 
dend, sued  the  receiver  to  recover  dividends  on 
the  whole  amount  of  the  debt.  Held^  that  the 
delay  was  not  such  as  to  raise  a  presumption  of 
laches  or  create  an  estopp^,  no  other  creditors 
having  been  harmed  by  the  temporary  submis- 
sion to  the  comptroller's  ruling.  Decrees  Merrill 
V.  First  Nat.  Bank.  75  F.  148,  21  C.  C.  A.  282 
and  Same  v.  National  Bank  of  Jacksonville,  78 
F.  208,  24  C.  C.  A.  63,  affirmed.— Merrill  v.  Na- 
tional Bank  of  JacksonviUe,  19  S.  Ct  3C0,  173 
U.  S.  131,  43  L.  Ed.  640. 

Authorization  by  the  comptroller  is  not 
necessary  to  entitle  a  receiver  of  a  national 
bank  to  bring  an  action  to  establish  a  claim  of 
the  bank  against  an  insolvent  debtor,  and  for 
the  sale  of  collateral  held  by  the  bank,  since 
the  provision  of  Rev.  St.  U.  S.  §  5234  [U.  S. 
Comp.  St.  1001.  p.  3507],  to  the  effect  that  the 
receiver  shall  be  under  the  direction  of  the 
comptroller,  means  only  that  he  shall  be  sub- 
ject to  such  direction,  and  not  that  he  shall  be 
obliged  to  get  special  authority  for  every  act 
that  he  does  in  collecting  the  assets  and  debts 
of  the  bank.  Judgment  Richardson  v.  Turner, 
28  So.  158,  52  La.  Ann.  1613,  affirmed.— Tur- 
ner V,  Richardson,  21  S.  Ct.  295,  180  U.  S.  87, 
45  L.  Ed.  438. 

A  receiver  of  a  national  bank  is  not  liable 
for  damages  sustained  by  a  person  on  account 
of  the  fraud  practiced  upon  him  by  the  bank 
and  its  officers  in  inducing  him  to  purchase 
stock.  Judgment  97  F.  865,  38  C.  C.  A.  510, 
affirmed.— I^antry  v.  Wallace,  21  S.  Ct.  878,  182 
U.  S.  536,  45  li.  Ed.  1218. 

The  owner  of  real  property  leased  to  a 
national  bank  for  building  purposes  is  not  lia- 
ble to  account  to  the  bank's  receiver  for  the 
bank  building  erected  thereon,  which  the  bank, 
while  insolvent  and  in  course  of  voluntary  liq- 
uidation, turned  over  to  him  in  consideration 
of  a  release  from  all  further  liability  under  the 
lease;  the  bank  being  at  the  time  in  arrears 
for  rent  and  taxes,  and  the  income  from  the 
property  not  exceeding  .the  charges  against  it. 
Decree  118  F.  981,  55  C.  C.  A.  475,  affirmed. 
—Brown  v.  Schleier.  24  S.  Ct.  558,  194  U.  S. 
18,  48  L.  Ed.  857. 
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^:»288.  Presentation    and    payment    of 

olaims. 

See  6  Oint  Dig.  Banks.  S§  1106-UlO,  1114-1121.  1123- 
U2B. 

Bonds  deposited  under  Rev.  St  §§  5162, 
5167,  to  secure  the  circulation  of  a  national 
bank,  are  held  by  the  government  as  a  trustee, 
and  the  surplus  of  the  proceeds  thereof,  after 
payment  of  the  notes,  cannot  be  set  off  by  the 
government  against  an  unsecured  deposit  of 
postal  funds,  but  must  be  distributed  ratably 
among  all  the  creditors.— Cook  County  Nat. 
Bank  v.  United  States,  107  U.  S.  445,  2  S.  Ct 
561,  27  L.  Ed.  537. 

The  payment  by  the  comptroller  of  the 
currency,  under  Rev.  St  §  5236,  of  a  creditor 
of  an  insolvent  national  bank,  who  has  recover- 
ed judgment  after  refusal  of  the  comptroller  to 
pay  his  claim,  is  to  be  based  on  the  amount 
due  on  the  adjudicated  claim  at  the  date  of  the 
failure  of  the  bank,  and  not  on  the  amount  due 
when  the  claim  is  adjudicated.— United  States 
T.  Knox,  111  U.  S.  7Si,  4  S.  Ct  686,  28  L. 
Bd.  603. 

After  a  national  bank  went  into  voluntary 
liquidation,  several  creditors  took  in  payment 
of  their  claims  paper  belonging  to  the  bank, 
with  the  bank's  guaranty  of  payment,  which 
paper  was  not  paid.  Heldf  that  such  creditors 
were  not  en  tided  to  share  in  the  assets  obtain- 
ed by  enforcement  of  the  statutory  liability  of 
the  stockholders,  since,  after  the.  bank  went  into 
liquidation,  its  powers  being  limited  to  the  col- 
lection of  assets  and  the  payment  of  debts,  it 
could  not  guarantee  payment — Richmond  v. 
Irons,  121  U.  S.  27,  7  S.  Ct.  788,  30  L.  Ed. 
864,  affirming  decree  (C.  C.)  Irons  v.  Manufac- 
turers' Nat  Bank,  27  F.  591. 

A  claim  for  rent  which  was  due  nine  days 
before  the  suspension  of  the  bank  is  an  existing 
demand  which  is  entitled  to  be  proven  up  for 
participation  in  the  distribution  of  the  assets. — 
Chemical  Nat.  Bank  of  Chicago  v.  Hartford  De- 

gosit  Co..  161  U.  S.  1,  16  S.  Ct  439,  40  L.  Ed. 
95. 

The  provision  of  the  New  York  banking 
law  that  debts  due  savings  banks  by  an  in- 
solvent bank  shall  be  preferred  is  repugnant  to 
Rev.  St  SI  5236,  5242,  reauiring  the  assets  of 
an  insolvent  national  bank  to  be  distributed 
ratably  among  the  creditors,  and  is  therefore 
inapplicable  in  the  case  of  a  national  bank. — 
Davis  V.  Elmira  Sav.  Bank,  161  U.  S.  275,  16 
S.  Ct  502,  40  U  Ed.  700. 

A  secured  creditor  of  an  insolvent  national 
bank  is  en  tided  to  prove  and  receive  dividends 
on  the  full  amount  due  him  at  the  date  of  in- 
solvency, without  regard  to  his  collaterals  or 
any  collections  he  may  make  upon  them,  pro- 
vided only  that  the  sums  received  by  way  of 
dividends  and  from  the  collaterals  do  not  ex- 
ceed the  entire  debt  Decrees  Merrill  v.  First 
Nat  Bank,  75  F.  148,  21  C.  C.  A.  282,  and 
Same  v.  National  Bank  of  Jacksonville,  78  F. 
208,  24  C.  C.  A.  63,  affirmed.— Merrill  v.  Na- 
tional Bank  of  Jacksonville,  19  S.  Ct  360,  173 
U.  S.  131,  43  L.  Ed.  640. 

Collections  from  collateral  securities  made 
by  creditor  of  a  national  bank  after  the  declar- 
ed insolvency  of  the  bank  need  not  he  deducted 
from  the  amount  on  which  dividends  are  to  be 
computed  by  the  receiver  of  the  bank,  as  the 
secured  creditor  is  a  creditor  to  the  full  amount 
due  him  when  the  insolvency  is  declared,  and 
his  right  to  dividends  is  unaffected  by  his  col- 
lateral. Decree,  Armstrong  v.  Chemical  Nat 
Bank,  83  F,  556,  27  C.  C.  A.  601,  affirmed.— 
Aldrich  v.  Chemioal  Nat  Bank,  20  S.  Ct  498, 
176  U.  S.  618,  44  L.  Ed.  611. 

Those  portions  of  the  collections  on  account 
of  sales  of  butter  actually  coming  into  the 
hands  of  the  receiver  of  a  national  bank  which 


had  virtually  acquired  and  -operated  through 
its  officers  an  insolvent  creamery  company  do- 
ing business  under  an  arrangement  by  which  the 
proceeds  of  sales,  less  a  stated  compensation, 
were  to  be  divided  pro  rata  among  tiiose  fur- 
nishing the  milk,  may  be  recovered  by  the  lat- 
ter, even  though  the  transaction  may  have 
been  beyond  the  powers  of  the  bank,  and  they 
are  further  entitled  to  participate  pro  rata  as 
general  creditors  to  the  extent  that  the  pro- 
ceeds of  such  sales  had  been  diverted  and  ap- 
propriated by  the  bank.— (1910)  Earling  v. 
Emigh,  30  S.  Ct  672,  218  U.  S.  27,  54  Ij. 
Ed.  015,  affirming  judgment  Emiflrh  ▼.  Earlinj; 
(1908)  115  N.  W.  128,  134  Wis.  565. 

V.  8AVIKG8  BANKS. 

Questioning  constitutionality  of  law,  see  Con- 
stitutional Law,  #s»42. 

Taxation,  equal  protection  of  laws,  see  Consti- 
tutional Law,  ^=s»229. 

Unclaimed  deposits,  see  Constitutional  Law. 
«:s>42,  240,  296. 

^=s»291.  Constitutioiial     aad     statutory 
proTisions. 
See  6  Cent  Dig.  Banks,  |  1128. 

Laws  Mass.  1907,  c  340,  providing  that 
deposits  which  have  remained  inactive  and  un- 
claimed for  30  years,  where  the  claimant  is  un- 
known or  the  depositor  cannot  be  found,  shall 
be  paid  to  the  treasurer  and  receiver  general,  to 
be  held  by  him  as  trustee  for  the  true  owner  or 
his  legal  representative,  is  not  unconstitution- 
al.— (1911)  Provident  Institution  for  Savings  in 
Town  of  Boston  v.  Malone,  31  S.  Ct.  661,  221 
U.  S.  660,  55  L.  Ed.  899,  34  U  R.  A.  (N.  S.) 
1129^  affirming  judgment  ^1909)  Malone  v. 
Provident  Institution  for  Savings  in  Boston,  86 
N.  £.  912,  201  Mass.  23. 

VI.  IiOAN»  TRUST,  AND  nrVESTMENT 

COMPANIES. 

Excise  taxes,  see  Internal  Revenue,  ^=»9. 
Limitation  of  action  to  enforce  stockholder's 
liability,  see  Limitation  of  Actions,  ^=s>34. 

^=»313.   Stookliolders. 

See  <  Cent  Dig.  Banks.  I  1217. 

A  Kansas  trust  company,  which  te  empow- 
ered to  receive  deposits  and  to  loan  money  on 
real  estate  and  personal  security,  must  be  deem- 
ed a  "moneyed  corporation"  within  the  meaning 
of  Code  Civ.  Proc.  N.  Y.  §  394,  prescribing  a 
three-year  limitation  for  actions  to  enforce 
stockholders'  liabilities,  in  view  of  the  definition 
of  that  term  in  1  Rev.  St  N.  Y.  p.  598,  §  51, 
as  one  having  the  power  to  make  loans  upon 
pledges  or  deposits,  and  of  the  further  definition 
of  a  moneyed  corporation  in  the  revised  corpora- 
tion  act  of  1890,  as  one  formed  under,  or  subject 
to,  the  banking  or  insurance  law.  Judgment 
118  F.  1019,  54  C.  C.  A.  683.  affirmed,— Piatt 
V.  Wilmot,  24  S.  Ct  542,  193  U.  S.  602,  48  U 
Ed.  809. 

0=^3 15.  Fvnotloi&s  and  dealinsa* 

See  6  Cent  Dig.  Banks.  9S  1219-122L 

A  guaranty  by  a  loan  and  trust  company, 
for  a  valuable  consideration,  of  a  promissory 
note  given  by  one  third  party  to  another,  and 
not  negotiated  by  it,  is  ultra  vires  such  a  cor- 
poration organized  under  Comp.  Laws  Kan. 
1885,  p.  210,  c.  23,  for  the  purpose  of  transact- 
ing the  business  of  a  loan  and  trust  company 
and  of  buying  and  selling  personal  property, 
including  commercial  paper,  with  power  to  en- 
ter into  "any  obligation  or  contract  essential 
to  the  transaction  of  its  ordinary  affairs,"  but 
forbidden  to  employ  its  property  for  any  other 
purpose  than  to  ^'accomplish  the  legitimate  oIk 
jects  of  iU  creatioiu"     Judgment  105  F.  224, 
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44  C.  C.  A.  456,  affirmed.— Ward  v.  Joslin,  22 
S.  Ct.  807,  186  U.  S.  142,  46  L.  Ed.  1093. 

No  new  powers  were  given  to  trust  com- 
panies generally  by  the  provision  of  Laws  N.  Y. 
1892,  c.  689,  §  163,  that  *'every  trust  company 
incorporated  by  a  special  law  shall  possess  the 
powers  of  trust  companies  incorporated  under 
this  chapter,  and  shall  be  subject  to  such  pro- 
Tisions  of  this  chapter  as  are  not  inconsistent 
with  the  special  laws  relating  to  such  specially 
chartered  company."  Judgment  57  N.  E.  408, 
163  N.  T.  320,  affirmed.— Jenkins  y.  NefT,  22 
S.  Ct.  905,  186  U.  S.  230,  46  L.  Ed.  1140. 

No  power  tb  loan,  discount,  or  purchase 
commercial  paper  was  given  trust  companies  by 
Laws  N.  ¥.  1893,  c.  696,  authorising  trust 
companies  to  exercise  the  powers  conferred 
on  individual  banks  and  bankers  by  Laws  N.  Y. 
1892,  c.  689,  §  55,  which  provides  that  such' 
banks  and  bankers  may  "take,  receive,  reserve, 
and  charge  on  every  loan  or  discount  made,  or 
upon  any  note,  bill  of  exchange,  or  other  evi- 
dence of  debt,  interest  at  the  rate  of  6  per  cent, 
per.  annum ;  and  such  interest  may  be  taken  in 
advance." — Id. 

VH.  CliEABIMG  HOUSES. 


Settlements     and     transaotions 
tkronsh  elearins   house. 

See  6  Cent  Dig.  Banks.  §  1226. 

Failure  of  a  bank,  before  settlement  for  the 
day,  with  the  clearing  fionse,  but  after  surren- 
dering demands  against  other  banks  and  receiv- 
ing credit  on  the  settlement  sheet,  does  not  de- 
prive the  association  of  the  right  to  collect 
such  demands,  and  apply  the  proceeds  to  settle 
debits  against  the  bana  in  accordance  with  the 
rules,  though  it  is  given  no  right  to  appropriate 


a  balance  due  the  bank  to  a  debt  due  it,  and 
such  appropriation  is  illegal,  under  Rev.  St.  f 
5242.-Yardley  v.  Philler,  17  S.  Ct.  835,  167  U. 
S.  344,  42  L.  Ed.  192,  reversing  decree  Philler 
V.  Yardley,  62  F.  645,  10  C.  a  A.  562.  25  L. 
R.  A.  824. 

BAR. 

Action,  see— 
Equity,  «=»67-87. 
Judgment,  <&=»541-632. 
Limitation  of  Actions,  «=p167-178. 

Admission  to  practice  law,  see  Attorney  and 

Client,  <^s=>4. 
Dower,  see  Dower,  ^=»44-52. 
Prosecution   by  limitation,  see  Criminal  Law* 

«=s>146-153. 

BARBERS. 

Equal    protection   of   laws,   see    Constitutional 
Law,  «=p238. 

BARGES. 

Subject  of  capture,  see  War,  ^=928. 

BARRATRY. 

See  Insurance,  ^=9410. 

BARROOMS. 

See  Intoxicating  Liqnors. 

BARTER. 

See  -Exchange  of  Property. 


BASTARDS. 

Scope-Note. 

[INCLUDES  persons  of  illegitimate  birth;  their  rights  and  disabilities  In  general; 
custody,  support,  protection,  and  legitimation  of  illegitimate  children;  and  legal  pro- 
ceedings for  determination  of  questions  of  legitimacy,  ascertainment  of  paternity,  and  en- 
forcement of  liabilities  for  support. 

[For  related  mattsrs  under  other  topics,  ses  cross- rsfsrsnces  after  analysis-] 


Analysis, 
I.  Illegitimacy  in  General. 

«=9  9.  Legitimation. 
13.  Recognition  or  acknowledgment. 

II.  Custody,  Support,  and  Protection. 

[No  paragraphs  or  references  in  this  Digest    But  see  6  Gent.  Dig.  Bast  |§  19-34.] 

III.  Proceedings  Under  Bastardy  Laws. 

[No  paragraphs  or  references  in  this  Digest    But  see  6  Cent  Dig.  Bast  §|  35-245.] 

IV.  Property. 

99.  Inheritance  by  bastards. 
101.  From  or  through  father. 

Cross-References. 


Giving  fall  faith  and  credit  to  statute  of  other 
state,  see  Courts,  ^=»511. 


Review  by  United  States  Supreme  Court  of  de- 
cisions of  Porto  Rico  Supreme  Court,  see 
Courts,  «=>387(4). 


This  Digest  is  oompiled  on  the  Key-Nnmber  System.   For  explanation,  see  page  iiL 
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BASTARDS,  I-IV 


[Sup.CtDig.— Page  266] 


I.  HXEOITIMACY  IV   GEli'EBAL. 

^=>9.   Legitimation. 

See  6  Cent.  Dig.  Bast  98  13-18. 

®=»13.  — —  Reoognition  or  aoknowleds- 
ment.  ^ 

See  6  Cent  Dig.  Baat.  99  16,  17. 

The  recognition  of  a  natural  son,  ignored  in 
his  father's  will,  can  be  proved  in  the  Porto 
Rico  courts  in  a  suit  to  nullify  the  institution 
of  a  universal  heir  bj'  such  will  only  by  judg- 
ment, or  by  an  act  in  solemn  nnd  authentic 
form.-Calaf  v,  Calaf,  34  S.  Ct.  411,  232  U.  S. 
371,  58  L.  Ed.  642. 

II.   CUSTODY,  SUPPORT,  AND  PRO- 
TECTION. 

[No  paragraphs  or  references  in  this  Digest    But 
see  6  Cent.  Dig.  Bast.  99  19-34.] 

m.   PROCEEDINGS   UNDER   BAS- 
TARDY LAWS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  6  Cent.  Dig.  Bast.  99  35-245.] 

IV.   PROPERTY. 

^=>99.  Inheritance  by  bastards. 

See  6  Cent.  Dig.  Bast.  99  250.  252-256. 

^=9101.  — ^  From  or  throngh  father. 

See  6  Cent.  Dig.  Bast.  99  252.  253. 

Act  Utah  1852,  §  25,  permitting  illegitimate 
children  to  inherit  from  the  father,  is  valid  un 
der  Act  Cong.  Sept.  0,  1850  (9  Stat.  45.3,  §  6) 
providing   that   the  legislative   power   of   IJtal 
shall  extend  to  all  rightful  subjects  of  legLsla 
tion    consistent    with    the   constitution    of   the 
United  States  and  the  provisions  of  the  act.— 
Cope  V.  Cope,  137  U.  S.  682,  11  S.  Ct.  222,  34 
L.  Ed.  832,  reversing  decree  7  Utah,  63,  24  P. 
077. 

The  act  was  not  abrogated  by  Act  Cong. 
July  1,  1862  (12  Stat.  501),  annulling  all  acts 
passed  by  the  legislature  of  Utah  territory 
"which  establish,  support,  maintain,  shield,  or 
countenance  polygamy,"  since  polygamy  is  nei- 
ther established,  maintained,  nor  countenanced 
by  permitting  ille&ritimate  children  to  inherit 
from  the  father.— Id. 

BATTERY. 

Sec  Assault  and  Battery. 

BEACONS. 

Jurisdiction  of  admiralty  of  action  for  injuries 
to,  see  Admiralty,  ^=:»22. 

BEADS. 

Duty  on,  see  Customs  Duties,  ^S925,  87. 


BEANS. 

Duty  on,  see  Customs  Duties,  ^=930. 

BED. 

See  Navigable  Waters,  «=>3ft-^8. 

BENEFICIAL  ASSOCIATIONS. 

See  6  Cent.  Dig.  Ben.  Absoc. 
See- 


Associations. 

Building  and  Loan  Associations. 

Insurance,  ^=»70O-759. 

Benefit  and  relief  funds  for  servants,  see  Mas- 
.    ter  and  Servant,  ^=»100. 


See  Trusts. 


BENEFICIARIES. 
BENEFITS. 


Acceptance   ground   of   estoppel,   see — 
Appeal  and  Error,  ^=:>160^162. 
Estoppel,  ^=>92. 

Acceptance,  ground  of  ratification,  see  Principal 
and  Agent,  ^=9171. 

Benefit  and  relief  funds  for  servants,  see  Mas- 
ter and  Servant,  ^=s»100. 

From  appropriation  of.  property  for  public  use, 
see  Eminent  Domain,  ^=»144,  145. 

From  public  improvements,  see  Municipal  Cor- 
porations, ^=»436-440,  464^66. 


BEQUESTS. 

See- 
Charities. 

Colleges  and  Universities,  ^=:>6. 
Executors  and  Administrators,  ^=»297-315. 
Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

See- 
Criminal  La\^,  <&=»400-404. 
Evidence,  «=»157-182. 

BETTERMENTS. 

See  cross-references  under  Improvements. 


See  Gaming. 


BETTING. 
BIDS. 


Combination   restraining  bidding,   see  Monopo- 
lies, ^=:»12. 

Contracts,    see — 
Municipal  Corporations,  ^=>238. 
United    States,    «S=>64. 

Judicial  sales,  see  Judicial  Sales^^=s»l&-28. 


BIGAMY. 

« 

Scope-Note. 

[INCLUDES  marriage  of  a  person,  who  has  a  husband  or  wife  living,  to  another  per- 
son; nature  and  extent  of  criminal  responsibility  therefor,  and  grounds  of  defense;  and 
prosecution  and  punishment  of  such  marriages  as  public  offenses. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 


Analysis. 

1.  Nature  and  elements  of  offense. 

3.  Indictment  or  information. 

4.  Requisites  and  sufficiency. 

17.  Sentence  and  punishment. 


Cross-References. 

DisqualifyiDf?  as  voter,  see  Elections,  ^=s>60,  85. 

Waiver   of    defects   in   indictment,    see   Indictment  and  Information,  ^S9l9^ 


$=9l.  Nature  and  eleatents  of  offense. 

See  6  Cent.  Dig.  Big.  8S  1-15. 

A  man  who  lives  in  the  same  house  with 
two  women,  eats  at  their  respective  tables  one- 
third  of  his  time,  and  holds  them  out  to  the 
world,  by  his  lanfruage  or  conduct,  as  bis  wives, 
is  guilty  of  the  offense  of  polygamy,  under  Act. 
Cong.  March  22,  1882,  c.  47  (22  Stat.  31).  al- 
though he  may  not  occupy  the  same  bed  or 
sleep  in  the  same  room  with  either  of  them, 
or  actually  have  sexual  intercourse  with  either 
of  them.— Cannon  v.  United  States,  116  U.  S. 
55.  6  S.  Ct.  278,  29  L.  Ed.  561.  affirming  4 
Utoh.  153,  7  P.  389. 

The  offense  of  cohabiting  with  more  than 
one  woman,  as  defined  in  section  3  of  the  act 
of  congress  of  March  22.  1882.  c.  47.  is  com- 
mitted when  there  is  a  living  or  dwelling  to- 
gether as  husband  and  wife,  and  is  inherently  a 
continuous  offense,  having  duration,  and  not  an 
offense  consisting  of  an  isolated  act. — Ex  parte 
Snow,  120  U.  S.  274,  7  S.  Ct.  556.  30  L.  Ed. 
658. 

^=:»3.   Indiotment  or  Informatloii. 

See  6  Cent.  Dig.  Big.  SS  19-31. 

^=>4.  — ^  Requisites  and  sniftoienoy. 

See  6  Cent.  Dig.  Big.  98  19-29. 

An  indictment  which  charges  that  "Angus 
M.  Cannon  ♦  ♦  ♦  did  unlawfully  cohabit 
with  more  than  one  woman,"  in  violation  of 


Act  Cong.  March  22,  1882,  f  3,  providing  that 
**if  any  male  person  in  a  territory  •  ♦  • 
shall  hereafter  cohabit  with  more  than  one  wo- 
man, he  shall  be  deemed  guilty  of  a  misde- 
meanor." sufficiently  shows  that  defendant  was 
a  male  person. — Cannon  v.  United  States,  116 
U.  S.  55.  6  S.  Ct.  278.  29  L.  Ed.  561.  affirm- 
ing 4  rtah,  122,  7  P.  &69. 

An  indictment  under  Act  Cong.  March  22, 
1882,  %  3.  providing  that,  **if  any  male  person 
in  a  territory  ♦  ♦  ♦  shall  hereafter  cohabit 
with  more  than  one  woman,  he  shall  he  deemed 
guilty  of  a  misdemeanor.*'  which  charges  that 
defendant  "did  unlawfully  cohabit  with  more 
than  one  woman,'*  need  not  allege  that  defend- 
ant was  a  "male  person."— Id. 

®=»17.   Sentence  and  pnnishment. 

See  6  Cent  Dig.  Big.  §  59. 

Where  three  indictments  are  found  against 
an  accused  for  unlawful  cohabitation  with  more 
than  one  woman,  under  section  3  of  the  act  of 
congress  of  March  22,  1882,  c.  47,  alike  in  all 
respects  except  that  each  covers  a  different  pe- 
riod of  time,  and  the  defendant  is  found  guilty 
on  each  indictment,  the  court  has  no  jurisdic- 
tion to  inflict  punishment  in  respect  of  more 
than  one  of  the  convictions,  as  the  offense  is  to 
be  regarded  as  single  and  entire  between  the 
earliest  and  latest  days  laid  in  any  of  the  in- 
dictments.—Ex  parte  Snow,  120  U.  S.  274,  7 
S.  Ct.  556,  30  L.  Ed.  658. 


BILL 

Introduction  and  passage  of  legislative  bills,  see 
SUtutes,  ^=:>5-64. 


BILLIARD  ROOMS. 

See  Municipal  Corporations,  ^=»598.  626. 

Due  process  of  law.   see   Constitutional   Law, 

^=s>295. 
Equal   protection   of   laws,    see    Constitutional 

Law,  ^=»239. 


BILL  OF  EXCEPTIONS. 

See— 
Criminal   Law.   «=»1089-1091. 
Exceptions,  Bill  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILL  OF  LADING. 

See  Carriers.  ^=>47-68. 

Stamp  tax  on  as  tax  on  expoi;ts,  see  Commerce, 
^5»77. 


This  Dleest  is  compiled  on  the  Key-Number  System.   For  explanation,  see  page  iii. 
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BILL  OF  PARTICULARS 
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BILL  OF  PARTICULARS. 

See— 
In(3ictment   and    Information,   ^=»121. 
Pleading,   ^=9313-324. 

BILL  OF  REVIEW. 

See  Equity,  ^=»443-464. 


BILL  OF  REVIVOR. 

See  Equity,  «=»304. 

i 

BILL  OF  RIGHTS. 

See  Constitutional  Law. 


BILLS   AND    NOTES. 

0 

Scope-Note, 

[INCLUDES  instruments  in  writing  whereby  the  maimer  requests,  orders,  or  pronalses 
IMiyment  of  a  certain  sum  of  money  absolutely,  whether  negotiable  or  not;  their  nature, 
requisites,  validity,  Incidents,  construction,  operation,  and  effect;  acceptance  of  such  re- 
quests or  orders;  indorsement  and  other  modes  of  transfer  of  such  instruments,  and 
rights  of  purchasers,  assignees,  etc. ;  demand  of  acceptance  or  payment,  protest  for  nouac- 
ceptance  or  nonpayment,  and  notice  thereof;  payment  or  renewal;  and  actions  on  such 
bills  and  notes. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 


Analysis. 
I.  Requisites  and  Validity. 

(A)  Form  and  Contents  of  Bills  of  Exchange,  Drafts,  Checks, 

AND  Orders. 
«=»12.  Statement  as  to  consideration. 
15.  Checks  as  bills  of  exchange. 

(B)  Form  and  Contents  of  Promissory  Notes  and  Duebills. 

[No  paragraphs  or  references  in  this  Digest    But  see  7  Cent.  Dig.  Blllg. 
&  N.  §§  40-71.] 

(C)  Execution  and  Deuverv. 

^=s>62.  Delivery. 

64.  Conditional   delivery, 

(D)   y^CCEPTANCE. 

«=»67.  What  law  governs. 

84.  Promise  to  accept. 

85.  Requisites  and  validity. 

(E)  Consideration. 

^=»91.  Sufficiency. 
92.  In  general. 

(F)  Validity. 

^=»100.  Validity  of  assent. 

103.  Fraud  and  misrepresentatiofu 

II.  Construction  and  Operation. 

^=»118.  Parties. 

120.  Joint  or  several. 

129.  Time  of  maturitv. 

131.  Mode  and  form  of  payment. 

132.  Conditions. 

III.  ModiBcation,  Renewal,  and  Rescission. 

137.  Extension  and  agreements  to  extend. 

140.  Operation  and  effect  of  extension  or  renewal. 
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IV.  Negotiability  and  Transfer. 

(A)  Instruments  Negotiable. 
«=»162.  Medium  of  payment. 

168.  Recitals  and  provisions  as  to  conditional  sales. 
174.  Effect  of  payment. 

(B)  Transfer  by  Indorsement. 

[No  paragraphs  or  references  In  this  Digest.    But  see  T  Cent  Dig.  Bills 
&  N.  §§  422-490.] 

(C)  Transfer  Without  Indorsement. 

[No  paragraphs  or  references  In  this  Digest.    But  see  7  Cent  Dig.  Bills 
&  N.  §§  491-^23.] 

V.  Rights  and  Liabilities  on  Indorsement  or  Transfer. 

(A)  Indorsement  before  Delwery  to  or  Transfer  by  Payee. 

^=>256.  Discharge  of  indorser. 

(B)  Indorsement  for  Transfer. 

[No  paragraphs  or  references  in  this  Digest.    But  see  7  Cent  Dig.  Bills 
&  N.  S§  620-711.1 

(C)  Assignment  or  Sale. 

«=»dll.  What  law  governs. 

313.  Rights  of  assignee  or  purchaser. 
326.  Express  and  implied  warranties. 

(D)  Bona  Fide  Purchasers. 
^=s>331.  Actual  notice. 

333.  5 Im.plied  from  relation  between  parties. 

334.  Time  of  notice. 

335.  Operation  and  eflfect. 

336.  Constructive  notice,  and  facts  putting  on  inquiry. 

337.  Good  faith  in  general. 

340. Character  or  capacity  of  persons  dealing  with  pa- 
per. 
347.  Taking  after  maturity. 

■348.  Time  of  taking. 

352.  Consideration  in  general. 
356. Crediting  proceeds. 

358.  Taking  as  collateral  security  for  pre-existing  debt. 

359.  Taking  in  payment  of  pre-existing  debt 

363.  Title  and  rights  acquired  by  bona  fide  purchasers. 

364.  Defenses   as   against  bona  fide  purciyisers. 
376.  Illegality  in  general. 

382.  Lost  or  stolen   instruments. 

VI.  Presentment,  Demand,  Notice,  and  Protest. 

^s»393.  Necessity  of  demand  for  payment  and  notice  of  nonpay- 
ment. 

394.  In  general.  * 

399.  Sufficiency   of  presentment   for   payment   and    demand. 

404.  Time. 

407.  Effect  of  delay. 

,    408.  Protest  and  certificate  thereof. 
410.  Certificate  as  evidence. 

VII.  Payment  and  Discharge. 

«=»426.  Persons  by  whom  payment  may  be  made  and  effect. 

427.  Persons  to  whom  payment  may  be  made. 

428.  Mode  and  sufficiency  of  payment. 

429.  In  general. 
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VIII.  Actions. 


443. 
450. 
451. 
452. 
453. 

4j61. 
462. 
489. 
490. 
497. 
500. 
601. 
503. 
609. 
515. 
525. 
628. 
533. 
635. 
537. 
641. 
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Right  of  action. 

Title  to  sustain  action. 

Defenses. 

In  general. 

Particular  grounds. 

Persons  as  to  or  against  whom   defenses  are  avail- 
able. 

Declaration,  complaint,  or  petition. 

Form  and  requisites  in  general. 

Issues,  proof,  and  variance. 
Presumptions  and  burden  of  proof. 

Good  faith  and  payment  of  value. 

Admissibility  of  evidence. 

In  general. 

Consideration. 

Good  faith  and  payment  of  value. 

Weight  and  sufficiency  of  evidence. 

Good  faith  and  payment  of  value. 

Amount  of  recovery. 

Damages  for  dishonor. 

Trial. 

Questions  for  jury. 

Execution. 


Cross-References. 


See- 
Alteration  of  Instruments. 
Forgery. 

Assignment  of  property  or  funds  by  giving  bill 
of  exchange,  check,  order,  or  draft,  see  As- 
signments, ^=:>49,  50. 

Authority  of  partner  to  make  and  indorse  for 
firm,  see  Partnership,  ^=>146. 

Bills  of  lading,  see  Cfarriers,  ^=»47-68. 

Charge  against  wife's  separate  estate,  see  Hus- 
band and  Wife,  ^=:>156. 


Corporations,  see  Corporations,  ^=»414,  463- 
466. 

Lis  pendens,  application  of  doctrine  to  nego- 
tiable instruments,  see  Lis  Pendens,  ^s>4. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
instrument,  see  Evidence,  ^=»402. 

Receivers*  certificates,  see  Receivers,  ^=9125— 
129. 

Warehouse  receipts,  see  Warehousemen,  ^=>11- 
17. 


I.   REQUISITES  AND  VALIDITY. 

lA)  FORM  AND  CONTENTS  OF  BILLS  OP 

EXCHANGE.  DRAFTS,  CHECKS, 

AND  ORDERS. 

^=»l'2.   Statement   i^  to   ooiulderation. 

See  7  Cent  Dig.  Bills  ft  N.  I  6. 

It  is  not  essential  to  a  bill  of  exchant^e 
that  it  should  contain  the  words  "for  value  re- 
ceived."— Moses  V.  Nntional  Bank  of  Lawrence 
County,  149  U.  S.  298,  13  S.  Ct.  900,  37  L.  Ed. 
743. 

^=9 15.   Checks  as  bills  of  exdumse. 

See  7  Cent.  Dig.  Bills  ft  N.  SS  20.  21. 

An  instrument  was  as  follows:  **$500. 
The  First  National  Bank,  Kasson,  Minn.,  Oct. 
15,  1881,  pay  to  the  order  of  D.  $500  in  cur- 
rent funds.  F.,  Cashier.  To  Ninth  National 
Bank.  New  York  City."  Held,  with  respect  to 
the  liability  of  the  parties  thereto,  to  be  a 
bank  check,  and  not  a  bill.— Bull  v.  First  Nat. 
Bank  of  Kasson,  123  U.  S.  105,  8  S.  Ct.  62, 
31  L.  Ed.  97.       , 

A  bank  check  is  substantially  the  same  as 
an  inland  bill  of  exchange.  It  passes  by  deliv- 
ery, when  payable  to  bearer,  and  the  rules  as 
to  presentment,  diligence  of  the  holder,  etc., 
which  are  applicable  to  the  one,  are  generally 
applicable  to  the  other.— Rogers  v.  Durant,  140 
IJ.  S.  298,  11  S.  Ct  754,  35  L.  Ed.  481. 


(B)  FORM   AND   CONTENTS  OF   PROMIS- 

SORY  NOTES  AND  DUEBILLS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  7  Cent.  Dig.  Bills  ft  N.  SS  40-71.] 

(C)  EXECUTION  AND  DELIVERY. 
$=>62.  Delivery. 

See  7  Cent  Dig.  Bills  ft  N.  S9  9B-105. 


—  Conditional   dellTery. 

See  7  Cent.  Dig.  Bills  A  N.  8  104. 

A  note  may  be  delivered  to  the  party  in 
whose  favor  it  is  drawn,  upon  a  condition,  so 
that,  until  performance  of  the  condition,  he  ac- 
quires no  rights  to  enforce  it.— Quebec  Bank 
V.  Ilellman,  110  U.  S.  178,  4  S.  Ct.  76,  28  L. 
Ed.  Ill;  Burke  v.  Dulaney,  153  U.  S.  228, 
14  S.  Ct.  816,  38  L.  Ed.  G9S.  reversing  judg- 
ment Dulaney  v.  Burke,  2  Idaho,  719,  23  P. 
915. 

A  note  executed  in  contemplation  of  a  pro- 
posed transaction,  and  to  be  valid  only  on  con- 
dition of  the  approval  of  the  transaction  by  a 
certain  attorney,  becomes  void  upon  his  ad- 
vising the  maker  to  have  nothing  whatever  t0 
do  with  it— Ware  v.  Allen,  128  U.  S.  690,  9 
S.  Ct.  174,  32  L.  Ed.  563. 

(D)  ACCEPTANCE, 
^=»67.  "What  law  soTems. 

See  7  Cent.  Dig.  Bills  ft  N.  9  IOC 

An  agreement  made  in  Missouri  by  a  resi- 
dent of  Illinois  to  accept  and  pay  drafts  at  bi^ 
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f>lace  of  business  in  Illinois  is  governed  by  the 
aw  of  the  latter  state,  to  the  exclusion  of  the 
Missouri  statutes.— Hall  v.  Cordell,  142  U.  S. 
116,  12  S.  Ct.  154,  35  L.  Ed.  956,  affirming 
judgment  (C.  C.)  CordeU  v.  HaU,  34  F.  866, 
following  Coghlan  v.  South  Carolina  R.  Co., 
142  U.  S.  101,  12  S.  Ct.  150.  35  L.  Ed.  »51, 
affirming  decree  (C.  C.)  32  F.  316. 

^»84.   Promise  to  aoo'ept. 

See  7  Cent.  Dig.  BlUs  6  N.  99  149-162. 


— —  Reqnlsites  and  Talldlty* 

Sea  7  Cent.  Dig.  Bills  ft  N.  91  149-162. 

The  payee  of  a  bill  of  exchange,  who  dis- 
counts the  same,  and  pays  out  the  proceeds  to 
the  order  of  the  drawer,  and  then  forwards  it 
to  the  drawees  for  payment,  does  not  "negoti- 
ate*' it,  within  the  meaning  of  the  law  mer- 
chant, and  therefore  does  not  come  within  1 
Rev.  St  p.  84,  i  533,  providing  that  the  pre- 
ceding sections,  which  declare  void  all  accept- 
ances not  made  in  writing,  do  not  apply  to 
*'any  person  to  whom  a  promise  to  accept  a 
bill  may  have  been  ihade,  and  who,  on  the 
faith  of  such  promise,  shall  have  drawn  or  ne- 
gotiated the  bill."— Hall  v.  Cordell,  142  U.  S. 
116,  12  S.  Ct.  154,  35  L.  Ed.  956,  affirming 
judgment  (C  0.)  Cordell  v.  HaU,  34  F.  866. 

In  Illinois  a  parol  promise  upon  sufficient 
consideration  to  accept  a  bill  of  exchange  is 
binding   upon   the   acceptor. — Id. 

0 

(E/  CONSIDERATION. 

^=»91.   Snffloienoy.  . 

See  7  Cent.  Dig.  Bills  A  N.  99  108,  109.  166-212. 

^992.  — —  In  K^Acal* 

See  7  Cent  Dig.  Bills  &  N.  99  166-173.  17&-206.  208- 
212:   U  Cent.  Dig.  ContracU,  99  287.  332. 

Notes  taken  by  a  corporation  were  claimed 
to  be  void  because  of  the  lack  of  power  of  the 
corporation  to  execute  a  lease  to  the  maker 
forming  the  consideration  of  the  notes.  After- 
wards the  lessee  gave  it  a  note  for  a  less  sum 
in  compromise  of  the  original  notes,  and  upon 
express  agreement  that,  if  this  note,  should  not 
be  paid  at  maturity,  the  corporation  might  sur- 
render it  to  the  maker,  and  thereupon  the  cause 
of  action  on  those  notes  should  revive.  Held^ 
that  the  new  note  was  upon  a  sufficient  legal 
consideration,  and  that  the  corporation,  not 
having  surrendered  the  new  note,  could  recover 
upon  it  in  an  action  on  all  the  notes. — Northern 
Libertv  Market  Co.  v.  Kelly.  113  U.  S.  199, 
5  S.  Ct.  422,  28  L.  Ed.  948. 

The  abandonment  of  a  bona  fide  contest  be- 
tween two  Indians  before  the  Commission  to  the 
Five  Civilized  Tribes  as  to  the  right  to  an  allot- 
ment, arising  from  a  claim  based  upon  selection 
by  the  contestee  and  upon  occupancy  and  im- 
provements by  the  contestant,  is  a  lawful  con- 
sideration for  a  promissory  note  given  by  the 
former  to  the  latter.  Judgment  (1908)  95  P. 
457,  20  Okl.  274,  affirmed.— Williams  v.  First 
Nat.  Bank  of  Pauls  Valley,  30  S.  Ct  441,  216 
U.  S.  582,  54  L.  Ed.  625. 

(F)  VALIDITY. 

Effect  of  alteration  as  between  parties  to  in- 
strument, see  Alteration  of  Instruments,  ^=:» 
20. 

Law  relating  to  notes  for  patented  articles  as 
denying  equal  protection  of  laws,  see  Con- 
stitutional Law,  ^=»240. 

^=»100.  Validity  of  assent. 

Bee  7  Cent  Dig.  Bills  *  N.  99  214.  233-247. 


—  Fraud    and    misrepresenta- 
tion. 

See  7  Cent.  Dig.  Bills  &  N.  99  233-240. 

Gross'   St   111.  1869,  c.  73,   S   11,  p.  462, 
provides  that,  **if  any  fraud  or  circumvention. 


be  used  in  obtaining  the  making  or  executing" 
of  any  instrument  lor  the  payment  of  money, 
the  same  may  be  i>leaded  in  bar  to  any  action 
brought  on  such  instrument.  He/d,  that  the 
fraud  'or  circumvention  intended  is  not  that 
which  goes  merely*  to  the  consideration  of  the 
instrument,  but  it  must  go  to  the  execution, 
and  there  must  be  a  trick  or  device  by  which 
one  kind  of  instrument  is  signed  in  the  belief 
that  it  is  of  another  kind,  or  th^  amount  m- 
nature  or  terms  of  the  instrument  must  ue 
misrepresented  to  the  signer.— Town  of  Oregon 
V.  Jennings,  119  U.  S.  74,  7  S.  Ct  124,  30  L. 
Ed.  323. 

Makers  of  notes  whose  signatures  were  ob- 
tained by  fraud  of  the  payee  may  defend  a 
suit  by  such  payee,  though  they  were  liable  on 
prior  notes  for  the  same  amount,  where  there 
were  additional  makers  and  cosureties  on  the 
new  notes.— Schmidt  &  Story  v.  Bank  of  Com- 
merce. 34  S.  Ct.  730,  234  U.  S.  64,  58  L.  Ed. 
1214,  reversing  judgment  Bank  of  Commerce  v. 
Broyles,  120  P.  670,  16  N.  M.  414. 

II.    CONSTRUCTION  AND  OPERATION. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
instrument  see  Evidence,  ^=^02. 

$=>118.  Parties. 

See  7  Cent.   Dig.   Bills  A  N.  99  255-267;    40  Cent 
Dig.  Princ.  &  S.  9  7. 

^=9 120.  — —  Joint   or   seTeraL 

See  7  Cent.  Dig.  Bills  6  N.  9  257. 

A  note  containing  simply  the  promise  of 
the  makers  to  pay  is  merely  their  joint  obliga- 
tion, binding  each  only  for  his  proportion  of 
the  debt,  under  Rev.  Civ.  Code  La.  arts.  2080, 
2086,  and  not  solidary,  binding  each  for  the 
whole  debt,  as  solidarity  must  be  expressly  stip- 
ulated (article  2093) .—Groves  v.  Sentell,  153 
U.  S.  465,  14  S.  Ct.  898,  38  L.  Ed.  785. 

^=»129.  Time  of  maturity. 

See  7  Cent.  Dig.  Bills  &  N.  99  283-292. 

Where  a  foreign  bill  of  exchange  is  dated 
March  4th,  payable  in  London  60  days  after 
sight,  and  accepted  as  *'due  May  21st,"  but  no 
date  of  acceptance  appears.  May  21st  must  be 
regarded  as  the  time  of  payment  fixed  by  the 
bill.— Bell  V.  First  Nat.  Bank,  115  U.  S.  373, 
6  S.  Ct.  105,  29  L.  Ed.  409. 

^=:>131.  Mode  and  form  of  payment. 

See  7  Cent.  Dig.  Bills  ft  N.  99  810-815. 

*'In  current  funds,"  as  used  in  a  bank 
check,  means  in  money. — ^BuU  v.  First  Nat. 
Bank  of  Kasson,  123  U.  S.  105,  8  S.  Ct.  Q2, 
31  L.  Ed.  97. 

^=»132.   Conditions. 

See  7  CenL   Dig.   Bills  ft  N.  99  316-324;    41  Cent. 
Dig.  R.  R.  99  80-86. 

A  promissory  note,  executed  in  contempla- 
tion of  a  proposed  transaction,  and  to  be  valid 
onl^  on  condition  of  the  approval  of  the  trans- 
action by  a  certain  attorney,  becomes  void  upon 
his  advising  the  maker  to  have  nothing  what- 
ever to  do  with  it— Ware  v.  Allen,  128  XJ.  S. 
590,  9  S.  Ct.  174,  32  L.  Ed.  563. 

m.  MODIFICATION,  RENEW AI.,  AND 

RESCISSION. 

Extension  of  time  for  payment  as  discharge  of 
surety,  see  Principal  and  Surety,  €:=»103- 
105. 

^=»137.   Extension    and    agreements    to 
extend. 

See  7  Cent.  Dig.  Bills  ft  N.  98  334-337. 

Where  the  holder  of  a  note  agreed  to  ex- 
tend credit  on  renewal  notes  made  ky  the  same 
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parties,  and  the  maker  paid  interest  for  an  ex- 
tended time,  and  prior  thereto  the  surety  had 
died,  which  fact  was  then  unknown  to  the  hold- 
er, and  the  renewal  notes  were  never  executed, 
it  was  held  that  no  agreement  to  extend  time 
of  payment  could  be  inferred  from  the  mere 
payment  of  the  interest  under  the  circumstances. 
—Bank  of  Uniontown  v.  Mackey,  140  U.  S. 
220,  11  S.  Gt  844,  35  L.  Ed.  485. 

In  an  action  by  a  bank  against  the  accom- 
modation maker  of  promissory  notes,  it  appeared 
that  the  real  debtor,  who  was  otherwise  indebt- 
ed to  the  bank,  had  made  an  assignment,  and 
defendant  offered  to  prove  that  the  bank,  after 
learning  the  true  character  of  the  paper,  agreed 
with  the  other  creditors  to  a  reconveyance  of  the 
assigned  property,  in  order  that  other  arrange- 
ments might  be  made  for  paving  the  debts,  which 
reconveyance  was  accordingly  made,  and  that  Sub- 
sequently a  second  assignment  was  made.  Held, 
that  this  evidence  was  properly  excluded,  as  it 
in  no  way  tended  to  prove  a  valid  agreement 
for  the  extension  of  time  such  ffls  would  release 
defendant,  or  that  he  was  deprived  of  the  right 
to  take  up  the  notes  at  any  time,  and  immedi- 
ately proceed  against  the  real  debtor.— Gordon 
v.  Third  Nat.  Bank,  144  U.  S.  97,  12  S.  Ct 
657,  36  L.  Ed.  360. 

After  the  reassignment,  the  debtor  caused 
certain  lands  to  be  conveyed  to  a  third  person, 
who  gave  back  a  defeasance  declaring  that  they 
were  held  in  trust  to  secure  the  indebtedness 
to  the  bonk,  and  that,  unless  sooner  sold  by  the 
debtor,  they  were  to  be  held  for  12  months,  when 
they  should  be  sold  in  a  manner  to  be  agreed 
upon  between  the  debtor  and  the  bank.  Held^ 
that  this  d'd  not  amount  to  a  contract  extending 
the  time. — Id. 

^=»140.   Operation  and  elfeet  of  exten- 
sion or  renewaL 

See  7  Cent  Dig.  Bills  A  N.  ff  356-859. 

Where  a  note  is  signed  by  one  of  the  parties 
as  accommodation  maker,  and  the  holder,  with 
knowledge  of  that  fact,  grants  the  principal 
maker  an  extension  of  time,  without  the  consent 
of  the  accommodation  maker,  the  latter  is  dis- 
charged.—Gordon  v.  Third  Nat.  Bank,  144  U. 
S.  97.  12  S.  Ct.  657,  36  L.  Ed.  360. 

nr.   NEOOTIABII.IT7  AND  TRANSFER. 

Bills  of  lading,  see  Carriers,  ^=»54-59. 
Bonds,  see  Bonds,  ^=»78-^8. 

(A)  INSTRUMENTS    NEGOTIABLE. 

^=»162.  Medinni  of  payment. 

See  7  Cent  Dig.  Bills  *  N.  fi  893*898. 

''In  current  funds,"  as  used  in  a  hank  check, 
means  in  money;  and  the  insertion  of  those 
words  in  the  instrument  does  not  impair  its 
negotiability.— Bull  v.  First  Nat.  Bank  of  Kas- 
son,  123  U.  S.  105,  8  S.  Ct.  62,  31  L.  Ed.  97. 

^=:»168.  Recitals    and    proTisions    as    to 
conditional  sales. 

See  7  Cent.  Dig.  Bills  A  N.  |  420. 

An  instrument  in  the  usual  form  of  a  promis- 
sory note,  to  pay  to  the  order  of  the  payee  a 
certain  sum  at  a  certain  time,  contained  the 
statement  that  it  was  one  of  a  series  of  25 
notes,  and  should  "become  due  and  payable  to 
the  holder  on  the  failure  of  the  maker  to  pay 
the  principal  and  interest  of  anv  one  of  the  notes 
of  said  series,"  and  that  all  of  said  notes  were 
^'given  for  the  purchase  price  of  250  railway 
freight  cars  manufactured  by  the  payee  hereof, 
and  sold  by  said  payee  to  the  maker  hereof, 
which  cars  are  numoered  from  13,000  to  13,249, 
inclusive,  and  marked  on  the  side  thereof  with 
the  words  and  letters,  'Blue  Line,  G.  &  E.  I. 
R.  R.  Co.' ;  and  it  is  agreed  by  the  maker  hereof 
that  the  title  to  said  cars  shall  remain  in  the 
said  payee  until  all  the  notes  of  said  series, 
both  principal  and  interest,  are  fully  paid,  all 


of  said  notes  being  equally  and  ratably  secured 
on  said  cars.*'  Held,  that  the  note  was  ne- 
gotiable.—Chicago  Ry.  Equipment  Co.  v.  Mer- 
chants* Nat.  Bank,  136  U.  S.  268.  10  S.  Ct 
99ft,  34  L.  Ed.  349,  affirming  <C.  C.)  MerchanU' 
Nat.  Bank  v.  Chicago  Ry.  Equipment  Co.,  25  F. 
809. 

^9174.  Effect  of  nayment, 
6ee  7  Cent  Dig.  Bills  ft  N.  S  861 

Negotiable  municipal  certificates  which  have 
been  taken  up  and  canceled  are  discharged, 
and  hence  of  no  further  validity  after  their 
reissue.— District  of  Columbia  v.  Cornell,  130  U. 
S.  655,  9  S.  Ct  694,  32  L.  Ed.  1041. 

(B)  TRANSFER  BY  INDORSEMENT. 

[No  paragraphs  or  references  in  this  Digest    But 
see  7  Cent  Dig.  Bills  ft  N.  §S  i22-490.] 

(Q  TRANSFER  WITHOUT  INDORSE- 
MENT. 

[No  paragraphs  or  references  in  this  Digest    Bat 
see  7  Cent  Dig.  Bills  ft  N.  »  491-623.] 

V.   BIGHTS  AJTD  LT/iBIUTIES  ON  IH« 
DOBSEMEN-r   Uti  TBANSFER. 

(A)  INDORSEMENT  BEFOPTi  DELIVERY 
TO  OR  TRANSFER  BY  PAYEE. 


^=»256.  IHsoharBa  of  indorser. 

See  7  Cent   Dig.  Bills  ft  N.  IS  581-1 
Dig.  Alt  of  Inst  8S  166,  174. 


;    S  Cent. 


Where  the  bolder  of  a  note  procured  a  judg- 
ment and  execution  against  the  maker,  who  was 
insolvent,  with  the  intent  to  procure  a  prefer- 
ence over  other  creditors,  which  were  set  aside 
in  a  suit  by  the  maker's  assignee  in  bankruptc7r 
an  accommodation  indorser  thereon  will  not  be 
discharged  from  liability  to  the  holder,  since  he 
was  not  debarred  by  the  holder's  conduct  from 
proving  his  claim  in  bankruptcy  against  the 
maker. — Streeter  v.  Jefferson  County  Nat.  Bank, 
147  U.  S.  30,  13  S.  Ct  236,  37  L.  Ed.  68,  af- 
firming judgment  106  N.  Y.  186,  12  N.  E.  706. 

(B)  INDORSEMENT  FOR  TRANSFER. 

[No  paragraphs  or  references  in  this  Digest    But 
see  7  Cent  Dig.  Bills  ft  N.  SI  620-711.] 

(Q  ASSIGNMENT  OR  SALE. 

^=»311.  What  law  ffOTema; 
See  7  Cent  Dig.  Bills  ft  N.  f  744. 

In  Louisiana  the  mere  contract  of  sale  of 
commercial  paper  without  recourse  is  governed, 
as  to  the  obligations  between  vendor  and  vendee, 
not  by  the  law  merchant,  but  by  the  Civil  Code. 
—Meyer  v.  Richards,  163  U.  S.  385, 16  S.  Ot. 
1148,  41  U  Ed.  199. 

Both  in  England  and  the  United  States, 
where  commerial  paper  is  sold  without  indorse- 
ment, or  without  express  assumption  of  liability 
on  the  paper  itself,  the  contract  of  sale,  and 
the  obligations  which  arise  from  it,  as  between 
the  vendor  and  vendee,  are  governed  by  the 
common  law  relating  to  the  sale  of  goods  and 
chattels. — Id. 

®=»313.  Bifflits  of  assiffiLee  or  pvrohaser* 

See  7  Cent  Dig.  Bills  ft  N.  ||  746-760. 

The  rule  that  a  person  negotiating  for  the 
purchase  of  a  note  from  one  having  it  in  pos- 
session, and  whose  name  is  upon  it,  must  as- 
sume that  the  title  of  the  holder,  as  well  as 
the  liability  of  all  prior  parties,  is  precisely 
that  shown  by  the  paper  itself,  does  not  mean 
that  the  circumstances  under  which  the  note 
is  taken  may  not  explain  the  indorsements  and 
relieve  the  taker  from  the  obligation  of  inquiry. 
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— Auten   T.    United    States  Nat.   Bank,   19   S. 
Ct  628.  174  U.  S.  126.  43  L.  Ed.  920. 

^s»326.  EzpreM  and  Inplied  warrantie*.^ 

See  7  Cent.  Dig.  Bills  *  N.  H  78a-7g7;    43  Cent. 
Dls.  Sales,  |  763. 

Both  in  England  and  America,  upon  the 
sale  of  a  negotiable  instrument  there  ia  an  im- 
plied warranty  that  the  instrument  is  what  it 
purports  to  be.— Meyer  y.  Richards,  163  U.  S. 
385,  16  S.  Ct  1148,  41  L.  Ed.  199. 

(D)  BONA    FIDE*  PURCHASERS.    ' 

Of  bonds,   see — 
Bonds,  «=s>93-98. 
Municipal  Corporations,  <8=»940>948. 

^s»331.   Actual  notice. 

See  7  Cent.  Dig.  Bills  ft  N.  fi|  806-817. 


^—  Implied   from   relation  be- 
tween parties. 

See  7  Cent.  Dig.  Bills  ft  N.  U  806-8U. 

In  an  action  on  a  note,  it  appeared  that 
defendant  agreed  with  the  treasurer  of  a  cor- 
poration to  subscribe  for  100  shares  of  its  stock, 
of  the  par  value  of  $10,000,  and  in  payment 
gave  the  company  his  note  for  $6,666.66.  Plain- 
tif^  who  was  a  director,  and  had  subscribed  for 
a  large  amount  of  the  stock,  and  paid  for  it 
at  the  same  price  paid  by  defendant,  took  the 
note  from  the  company,  surrendering  lOO  shares 
of  his  stock,  which  were  issued  to  defendant, 
and  which  defendant  left  with  him  as  collateral 
for  the  note.  He  knew  of  no  fraud  on  defend- 
ant, nor  misrepresentations  to  him  by  the  treas- 
urer. Hfildf  that  plaintiff  was  a  bona  fide  hold- 
er of  the  note,  and  a  verdict  was  properly  di- 
rected for  him  on  a  note  given  in  renewal  of  it. 
— Kingv.  Doane,  139  U.  S.  166,  U  S.  Ct.  465, 
35  L,  £d.  84,  affirming  judgment  (C.  C.)  Doane 
V.  King,  30  F.  106. 


— —  Time  of  notice. 

See  7  Cent.  Dig.  BUls  ft  N.  f  i  812,  Sit. 

The  mere  crediting  of  a  check  on  the  books 
of  a  bank,  which  may  be  canceled  at  any  time, 
does  not  make  the  bank  a  bona  fide  purchaser; 
and  if,  after  such  credit,  and  before  actual  pay- 
ment on  the  faith  thereof,  the  bank  receives 
notice  of  the  invalidity  of  the  check,  it  does  not 
become  a  bona  fide  holder  for  value  by  a  sub- 
sequent payment— Thompson  v.  Sioux  Falls 
Nat  Bank,  160  U.  S.  231,  14  S.  Ct  94,  37  L. 
Ed.  1063.  reversing  judgment  Sioux  Falls  Nat 
Bank  v.  First  Nat  Bank,  6  Dak.  113,  50  N.  W. 
829. 


one  state  upon  a  bank  in  another,  in  presenting 
it  for  payment,  does  not  affect  the  nonavaila- 
bility of  set-off  as  between  such  holder  and  the 
drawer,  where  the  funds  upon  which  the  check 
was  drawn  were  still  in  the  hands  of  the  drawee 
when  payment  was  demanded.— Bull  v.  First 
Nat  Bank  of  Kasson,  123  U.  S.  105,  S  S.  Ct 
62.  31  L.  Ed.  97. 

^s»340.  —*-  Character    or    capacity    of 
persona,  dealing  iritli  paper. 

Bee  7  Cen*.  Dig.  Bills  ft  N.  |S  825-828,  842-848;    88 
Cent.  Dig.  Partners.  S  252. 

A  national  bank  rediscounted  a  large  num- 
ber of  notes  at  different  times  with  another 
bank,  which  was  shown  to  be  In  accordance 
with  the  usual  course  of  business,  not  only  be- 
tween the  two  banks,  but  between  banks  gen- 
erally, doing  a  legitimate  business.  The  trans- 
actions were  conducted  on  the  part  of  the  bor- 
rowing bank  in  some  instances  by  the  presi- 
dent, and  in  others  by  the  cashier.  The  direct- 
ors had  knowledge  that  such  rediscounts  were 
being  made,  but  made  no  inquiry  as  to  which 
officer  conducted  the  business  or  Indorsed  the 
notes,  and  it  was  not  shown  by  which  the  in- 
dorsements were  usually  made.  In  resi^nse 
to  an  acceptance  of  an  application  made  by  the 
cashier  for  further  rediscounts,  the  president 
forwarded  a  number  of  notes,  among  whidi 
were  certain  notes  bearing  his  individual  in- 
dorsement and  below  it  the  indorsement  of  the 
bank,  by  him  as  president.  The  notes  were  ac- 
cepted, and  a  list  returned,  with  a  statement  of 
the  discounts  and  of  the  amount  credited  to  the 
borrowing  bank.  TThis  letter  was  received,  and 
answered  by  the  cashier,  who  accepted  the 
credit  without  objection,  and  it  was  drawn 
against  by  the  bank  in  the  usual  course  of  its 
business.  Held  that,  under  the  circumstances, 
the  rediscounting  bank  was  not  put  upon  in- 
quiry as  to  authority  of  the  president  of  the 
borrowing  bank  to  make  the  indorsements  for 
the  bank,  nor  charged  with  notice  that  such 
notes  were  the  individual  property  of  the  presi- 
dent and  rediscounted  for  his  bciiefit  but  was 
justified  in  assuming  that  they  were  the  proper- 
ty of  the  bank,  and  entitled  to  hold  the  bank 
for  their  payment  at  maturity.— Auten  v.  Unit- 
ed States  Nat  Bank,  19  S.  Ct  628,  174  U.  S. 
125,  43  L.  Ed.  920. 

^=»347.  Takins  after  maturity. 

See  7  Cent  Dig.  Bills  ft  N.  »  870-897. 


^—  Operation  and  effect. 

_8ee  7  Cent  Dig.  BiUs  ft  N.  |  817;    88  Cent  Dig. 
Partners,  i  262. 

Where  an  accommodation  note  was  execut- 
ed at  the  request  of  the  person  to  whom  it  was 
delivered,  on  his  statement  that  he  needed  to 
raise  money,  and  had  exceeded  his  line  of  dis- 
counts on  his  own  paper,  and  was  made  pay- 
able to  a  bank,  the  obvious  purpose  of  the 
transaction  was  to  procure  the  discount  of  the 
note  at  such  bank ;  and  the  fact  that  the  bank, 
at  the  time  it  made  the  discount,  was  charge- 
able with  notice  of  the  purpose  for  which  the 
note  was  given,  would  not  prevent  its  recovery 
thereon.— Israel  v.  Gale,  19  S.  Ct  768,  174  U. 
S.  391.  43  L.  Ed.  1019,  affirming  judgment  77 
P.  532,  23  C.  C.  A.  274. 

^»336.   OonstmotiTe    notice,    and    facts 
pnttinc  cm  inqviry. 

Bee  7  Cent  Dig.  Bills  ft  N.  fif  818-868. 

^»337.  —  Good  faith  in  seneral. 

See  7  Cent  J>lg.  Bills  ft  N.  S8  818,  856-868. 

Delay  upon  the  part  of  a  bona  fide  holder 
for  value  of  a  bank  check,  drawn  by  a  bank  in 


—  Time  of  taking. 

See  7  Cent  Dig.  BUls  ft  N.  S9  870-877^6. 

A  railroad  company  incorporated  in  Ver- 
mont made  and  delivered  in  Massachusetts  a 
demand  note  to  a  subscriber  to  its  stock,  who 
had  advanced  money  to  the  company;  and  it 
was  agreed  that  assessments  on  his  stock,  when 
they  became  payable,  should  be  considered  as 
payments  on  the  note.  After  assessments  ex- 
ceeding the  amount  of  the  note  had  been  made, 
and  more  than  60  days  after  the  making  of  the 
note,  the  payee  transferred  it  to  another  per- 
son. Held  that,  as  between  this  indorsee  and 
the  company  the  note  was  paid  for,  he  took  it 
when  overdue,  since  by  the  statutes,  both  of 
Massachusetts  and  Vermont,  demand  notes  are 
overdue  after  60  days  from  their  date.— Paine  v. 
Central  Vt  R.  Co.,  118  U.  S.  152,  6  S.  Ct  1019; 
30  L.  Ed.  193. 

^=:>352.   Consideration  in  seneral. 

See  7  Cent  Dig.  Bills  6  N.  Sfi  814.  898-908. 


—  Crediting  proceeda. 

See  7  Cent  Dig.  Bills  ft  N.  |  908. 

The  mere  crediting  of  a  check  on  the  books 
of  a  bank,  which  may  be  canceled  at  any  time, 
does  not  make  the  bank  a  bona  fide  purchaser. 
—Thompson  v.  Sioux  Falls  Nat  Bank,  150  U. 
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S.  231,  14  S.  Ct.  H  37  L.  Ed.  1063.  reversing 
judgment  Sioux  Falls  Nat.  Bank  v.  First  Nat 
Bank,  6  Dak.  113.  50  N.  W.  829. 

^=»358.  Taking  as  collateral  flecmrlty  for 
pre-ejtistinB  debt. 

See  7  Cent.  Dig.  Bills  &  N.  fi9  913-923.  96L 

A  note  transferred  before  due,  without  no- 
tice of  equities^  as  collateral  security  for  a  pre- 
existing debt,  is  transferred  for  value,  and  the 
holder  takes  it  free  from  defenses  or  set-off  ex- 
isting between  the  original  parties. — American 
File  Co.  V.  Garrett,  110  U.  S.  288,  4  S.  Ct.  90, 
28  L.  Ed.  149. 

^=»359.   Taking  in  payment  of  pre-exist- 
ins  debt. 

See  7  Cent.  Dig.  Bills  ft  N.  SS  924-936. 

One  who  takes  accommodation  paper  from 
the  party  for  whose  benefit  it  was  made,  and 
gives  him  credit  for  the  same  on  a  precedent 
indebtedness,  is  a  holder  for  value.— Israel  v. 
Gale,  19  S.  Ct  768,  174  U.  S.  391,  43  L.  Ed. 
1019,  affirming  judgment  77  F.  532,  23  C.  C.  A. 
274. 

®=s>363.  Title    and    rigbts    acquired    by 
bona   flde   pnrokasers. 

See  7  Cent  Dig.  Bills  ft  N.  ftfi  790.  791.  960.  962. 

Where,  in  a  recorded  deed  of  land  subject  to 
a  mortgage,  an  agreement  of  the  grantee  to  as- 
sume and  pay  it  is  inserted  by  mistake  of  the 
scrivener  and  against  the  intentions  of  the  par- 
ties, and  on  the  discovery  of  the  mistake  the 
grantor  releases  the  grantee  from  all  liability 
under  the  agreement,  a  court  of  equity  will  not 
enforce  the  agreement  at  the  suit  of  one  who, 
in  ignorance  of  the  agreement,  and  before  the 
execution  of  the  release,  purchases  the  notes 
.secured'  by  the  mortgage,  although  the  grantee, 
after  the  deed  of  conveyance  to  him,  paid  inter- 
est accruing  on  the  notes.— Drury  v.  Hayden, 
111  U.  S.  223,  4  S.  Ct.  405,  28  L.  Ed.  408. 

^=:»364.  Defenses    as    against    bona    llde 
purchasers. 

See  7  Cent.  Dig.  Bills  ft  N.  SS  944-959.  963.  996;    48 
Cent  Dig.  Yen.  &  Pur.  S  864. 

<@=:9375.  —  Illegality  In  general. 

See  7  Cent   Dig.  Bills  ft  N.   S9  971-981;    24  Cent 
Dig.  Qaming,  S  44. 

A  person  owning  two  notes  indorsed  there- 
on a  guaranty  of  payment,  and  transferred  them 
to  another  iu  payment  of  a  void  grain-gambling 
debt.  The  latter  deposited  the  same  with  a  bank 
as  collateral  security  for  a  valid  debt,  less  in 
amount  than  the  face  of  the  notes.  The  bank 
took  them  without  notice  of  the  gambling  trans- 
action, and  thereafter  recovered  a  judgment  for 
their  full  value  against  the  guarantor.  Held, 
that  the  subsequent  assignment  of  his  interest 
by  the  guarantor,  having  been  made  in  con- 
sideration of  care  and  support  and  expenditures 
for  medical  attendance,  carries  to  the  assignee 
such  a  right  as  will  entitle  him  to  the  remedies 
given  by  Kev.  St  111.  c.  38.  §  131,  against  judg- 
ments secured  on  instruments  executed  or  trans- 
ferred in  payment  of  gambling  contracts.— 
Pearce  v.  Rice,  142  U.  S.  28,  12  S.  Ct.  130,  35 
L.  Ed.  925. 

A  person  owning  two  notes  indorsed  there- 
on a  guaranty  of  payment,  and  transferred  them 
to  another  in  payment  of  a  void  grain-gambling 
debt.  The  latter  deposited  the  same  with  a 
bank  as  collateral  security  for  a  valid  debt,  less 
in  amount  than  the  face  of  the  notes.  The 
bank  took  them  without  notice  of  the  gambling 
transaction,  and  thereafter  recovered  a  judg- 
ment for  their  full  value  against  the  guarantor. 
Beld,  that  this  judgment  was  conclusive  be- 
tween the  bank  and  the  guarantor  to  the  amount 
of  the  debt  secured,  notwithstanding  that  Rev. 
St  111.  c.  38,  $$  130,  131,  provide  that  all  instru- 
ments and  judgments  given  in  consideration  of 
gambling  contracts  may  be  se^aside.— Id. 


^=:>382.  —  Lost  or  stolen  instmments. 

See  7  Cent  Dig.  Bills  ft  N.  S  955. 

Certificates  issued  by  the  board  of  public 
works  of  the  District  of  Columbia,  payable  to 
bearer,  were  redeemed  before  maturity,  and  can- 
celed by  stamping  across  the  face  in  ink,  ''Can- 
celed by  the  Board  of  Audit."  The  fact  of 
redemption  was  entered  in  a  registry  book,  and 
the  certificates  were  placed  in  a  room  in  the 
treasury  department  occupied  by  several  clerks 
of  the  board  of  audit.  Before  the  date  of  ma- 
turity of  the  certificates  they  were  stolen  by  one 
of  the  clerks  of  the  board  of  audit,  who  oc- 
cupied a  desk  in  the  room  where  they  were  plac- 
ed, but  whose  duties  were  not  connected  with 
the  redemption  or  care  of  the  certificates,  and 
the  marks  of  cancellation  were  removed.  Held, 
that  bona  fide  purchasers  could  not  recover  from 
the  District  of  Columbia,  Act  Cong.  March  3, 
1875,  c.  162,  §  16,  requiring  certain  officers  of 
the  District  to  destroy  all  redeemed  certificates 
by  burning,  being  merely  directory. — District 
of  Columbia  v.  Cornell,  130  U.  S.  655,  9  S.  Ct 
694,  32  L.  Ed.  1041. 

VI.   PRESENTMENT,      DEMAND,      NO- 
TICE,  AND  PROTEST. 

^=»393.  Necessity  of  demand  for  pay- 
ment and  notice  of  nonpay- 
ment. 

See  7  Cent.  Dig.  Bills  ft  N.  SS  996-1050. 

®=:»394.  — —  In   general. 

See  7  Cent  Dig.  Bills  &  N.  SS  996-1050. 

The  drawer  is  entitled  to  notice  of  the 
dishonor  of  a  bill,  if  he  had  reasonabbe  ground 
to  believe  it  would  be  honored,  though  he  had 
no  funds  in  the  drawee's  hands. — Knickerbocker 
Life  Ins.  Co.  v.  Pendleton,  112  U.  S.  696,  5 
S.  Ct.  314,  28  L.  Ed.  866,  reversing  (C.  C.) 
Pendleton  v.  Knickerbocker  Life  Ins.  Co.,  5  F. 
238. 

An  insurance  company,  in  payment  of  premi- 
um, accepted  a  draft  which  contained  a  provi- 
sion that  it  was  given  to  pay  the  premium,  and 
that,  if  it  was  not  paid  at  maturity,  the  policy 
should  become  void.  Held,  that  nonpayment  of 
the  draft  on  presentment,  without  protest,  or 
notice  thereof,  was  sufficient  to  work  a  for- 
feiture.— Knickerbocker  Life  Ins.  Co.  v.  Pendle- 
ton, 112  U.  S.  696.  5  S.  Ct.  314,  28  L.  Ed.  866, 
reversing  (C.  C.)  Pendleton  v.  Knickerbocker 
Life  Ins.  Co.,  5  F.  238 ;  Knickerbocker  Life  Ins. 
Co.  V.  Pendleton,  115  U.  S.  339,  6  S.  Ct  74. 
29  L.  Ed.  432. 

^=>399.   Snffieieney    of    presentment   for 
payment   and   demand. 

See  7  Cent  Dig.  Bills  ft  N.  SS  1064-1112. 

^=s>404.  —  Time. 

See  7  Cent.  Dig.  Bills  ft  N.  SS  1091-1099.  1101-1103. 

Where  a  foreign  bill  of  exchange  is  dated 
March  4th,  payable  in  London  60  days  after 
sight,  and  accepted  as  *'due  May  21st"  but  no 
date  of  acceptance  appears.  May  21st  must 
be  regarded  as  the  time  of  payment  fixed  by 
the  bill,  and  a  demand  and  protest  on  that  day 
will  be  premature  because  it  does  not  appear 
that  the  days  of  grace  were  allowed.— Bell  v. 
BMrst  Nat  Bank,  115  U.  S.  373,  6  S.  Ct  105, 
29  L.  Ed.  409. 


—  Effect  of  delay. 

See  7  Cent  Dig.  Bills  ft  N.  SS  1110-1112. 

Delay  by  holder  for  value  of  a  check  drawn 
by  a  bank  on  a  foreign  bank,  in  presenting  it 
for  payment,  does  not  affect  the  nonavailability 
of  set-off  as  between  such  holder  aftd  the  draw- 
er, where  the  funds  on  which  the  check  was 
drawn  were  still  in  the  payee's  hands  when 
payment  was  demanded. — Bull  v.  First  Nat. 
Bank  of  Kasson,  8  S.  Ct  62,  123  U.  S.  105,  31 
L.  Ed.  97. 
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9=:»408.  Proteflt  and  eertilloate  tlieveof . 

See  7  Cent.  Dig.  Bflls  A  N.  Sf  1019-1021,  1113-1128. 


— —  Certifieato  am  oTidenoo* 

See  7  Cent  Dig.  Bills  &  N.  |fi  1120-1128. 

In  an  action  against  the  drawer  of  a  bill 
of  exchange  payable  in  Norway,  the  notarial 
certificate  of  protest,  authenticated  by  the  no- 
tary's seal,  impressed  directly  on  the  paper  by 
a  die  with  which  ink  was  used,  was  offered 
to  prove  presentation  and  nonpayment.  Held^ 
that  the  court  will  take  judicial  notice  of  the 
seals  of  notaries  public,  and  that  it  was  prop- 
erly admitted.--Pierce  v.  Indseth,  106  U.  S.'546, 
1  S.  Ct.  418,  27  L.  Ed.  254,  affirming  Fed.  Cas. 
No.  7,026. 

VH.  PATMEKT   AND   DISCHARGE. 

Application   of  bank   deposit,   see   Banks   and 

Banking,  «=s>134. 
Payment  of  checks  bv   bank,   see   Banks   and 

Banking,  «=»137-142. 
Payment  of  forged  or  altered  paper  by  bank, 

see  Banks  and  Banking,  ^=:»147,  148. 
Ril^hts,  duties,  and  liabilities  of  bank  receiving 

bill   or   note  for   collection,   see   Banks   and 

Banking,  <8=»164-175. 

^=»426.   Persons  liy  whom  payment  n&ay 
be  n&ade  and  elfeet. 

See  7  Cent.  Dig.  Bills  A  N.  fiS  1223-1232. 

D.  executed  a  note  secured  by  mortgage,  and, 
being  unable  to  meet  it  when  it  fell  due,  made 
an  agreement  with  T.  by  which  the  latter  was  to 
take  up  the  note  on  the  1st  of  September,  and 
hold  it  until  he  was  reimbursed.  On  that  date 
T.  lacked  $3,000  of  having  enough  to  pay  the 
note,  and  agreed  with  the  bank  to  advance  that 
Hum  for  a  few  days  until  one  B.  should  make 
him  a  promised  loan  of  the  same  amount.  T. 
then  went  to  the  payee,  paid  him  what  money 
he  had,  told  him  to  call  at  the  bank  and  get 
the  balance,  and  the  payee  delivered  the  note 
to  T.,  uncanceled  and  indorsed  in  blank.  T.  left 
the  note  at  the  bank,  which  paid  the  payee  the 
$3,000.  Afterwards  B.  paid  that  sum  to  the 
bank  and  took  the  note  away,  T.  having  agreed 
to  pledge  the  note  to  him  as  collateral.  The 
payee  had  urged  payment  by  D.,  and  had  left 
the  note  at  a  bank  for  collection  until  two 
days  before  September  Ist,  when  he  resumed 
possession  of  the  note.  Held,  that  the  payee 
must  be  held  to  have  had  knowledge  of  the  ar- 
rangement between  D.  and  T.,  and  that  the 
latter  was  expecting  to  raise  money  on  the  note 
itself,  and  that  the  transaction  was  not  a  pay- 
ment of  the  note  by  D.  through  T.  as  his  agent, 
hut  was  a  sale  to  T.— Carter  v.  Burr,  113  tl.  S. 
737.  5  S.  Ct.  713,  28  L.  Ed.  1147. 

^>427.  Persons  to  whom  payment  may 
be  made. 
See  7  Cent  Dig.  BilU  ft  N.  U  1233-1244. 

Where  notes  for  the  purchase  money  of  land 
are  made  payable  to  the  vendor's  agent  or  "bear- 
er," payment  to  the  agent,  who  still  holds  the 
note,  after  his  principars  death,  is  valid,  and 
entitles  the  vendee  to  a  deed. — Long  v.  Thayer, 
150  U.  S.  520,  14  S.  Ct.  189,  37  L.  Ed.  1167. 

^=»428.   Mode    and    snffieieney    of    pay- 
ment. 

See  7  Cent.  Dig.  Billa  ft  N.  fiS  1245-1259,  1262,  1263. 


— -  In  general* 

See  7  Cent.  Dig.  Bills  ft  N.  fiS  1245-1250,  12G2,  1263. 

Where  the  payee  of  a  note  agrees  at  ma- 
'  turity  that  the  makers  may  have  the  principal 
on  his  deathj  if  they  will  pay  him  10  per  cent, 
interest  during  his  life,  and  in  November  of 
each  year  four  months'  interest  in  advance, 
and  on  failure  to  so  pay  in  advance  to  pay 
interest    on    interest,    the    makers,    in    a    suit 


by  the  payee's  executors,  must  prove  that  they 
paid  the  interest  at  the  rate  and  in  the 
mode  agreed  upon  until  his  death,  in  or- 
der to  avoid  a  recovery,  as  the  payee's  agree- 
ment is  to  be  regarded  as  conditioned  upon 
performance.— Harmon  v.  McAdams,  120  U.  S. 
363,  7  S.  Ct.  553,  30  L.  Ed.  683;  Harmon  v. 
McAdams,  120  U.  S.  366,  7  S.  Ct  555,  30  L. 
Ed.  684. 

Vin.   ACTIONS. 

See  Estoppel,  ^==>87. 

Action  on  lost  draft,  see  Lost  Instruments,  ^=» 

23. 
Failure  to  set  up  counterclaim  effect,  see  Judg- 
ment, ^=»622. 
Judgment  in  action  on  one  of  several  notes  as 

bar  to  action  on  others,  see  Judgment,  ^=» 

596. 
Limitation  of  actions,  see  Limitation  of  Actions, 

«©=»2,  25,  51,  145-148. 
Parol  or  extrinsic  evidence,  see  Evidence,  ^=» 

402. 
Removal  of  cause  to  federal  court,  see  Removal 

of  Causes,  ^=»19. 

€=>441.   Ricrht  of  action. 

See  7  Cent.  Dig.  BUIb  ft  N.  {}  1286-1303,  1306-1309, 
1311-1329,   1377-1423. 

^=»443.  — ~  Title  to  sustain  aotion. 

Slee  7  Cent.  Dig.  Bills  &  N.  U  1377-1380,  1383-1392, 
1394-1423. 

A  bank  in  Ohio  sent  to  its  correspondent  in 
New  York  a  note  and  mortgage  received  as  the 
succesBor  of  another  bank,  given  for  a  loan 
made  by  the  old  bank,  with  a  written  guaranty 
of  payment  of  the  note.  The  New  York  bank 
discounted  the  note,  and  placed  the  proceeds  to 
the  credit  of  the  Ohio  bank,  which  subsequent- 
ly directed  suit  to  enforce  oayment  in  th^ 
United  States  circuit  court  in  Ohio.  Held,  that 
the  New  York  bank  could  maintain  the  suit 
subject  to  all   defenses  that  would  have  been 

food  against  the  old  bank.— Lanier  v.  Nash,  121 
I.  S.  404,  7  S.  Ct,  919,  30  L.  Ed.  947. 

^=»450.  Defenses. 

See  7  Cent  Dig.  Bills  ft  N.  Sf  1303.  1340-1376. 


—  In  general. 

See  7  Cent.  Dig.  Bills  ft  N.  SS  1342,  1343,  1366,  1866. 

In  an  action  on  a  promissory  note  a  plea 
that  it  is  based  on  partnership  transactions,  the 
accounts  of  which  have  not  been  settled,  that 
the  members  of  the  firm  were  interested  in  the 
note,  and  were  necessary  parties  to  an  action 
thereon,  that  the  amount  due  thereon,  if  any- 
thing, could  not  be  ascertained  until  final  settle- 
ment of  the  partnership  accounts,  sets  up  an 
equitable  defense,  and  cannot  be  entertained 
in  a  court  of  law.— Burnes  v.  Scott,  117  U,  S. 
582,  6  S.  Ct.  865.  29  L.  Ed.  991. 


-^.  Partienlar  gronnds. 

See  7  Cent.  Dig.  Bills  ft  N.  SS  1303,  1352-1364,  1367- 
1376;    4  Cent.  Dig.  Assign.  5  203. 

Any  wrong  done  to  the  maker  of  a  note  se- 
cured by  trust  deed,  through  the  acts  of  the 
trustee  in  selling  the  land,  and  any  payments 
made  by  the  maker  to  such  trustee,  where  the 
trustee  was  the  agent  of  the  maker,  constitute 
no  defense  to  an  action  on  the  note.— Gormley  v. 
Bunyan,  138  U.  S.  623.  11  S.  Ct  453,  34  L. 
Ed.  1086. 


-^  Persons    aa    to    or    against 
whom  defenses  are  available* 

See  7  Cent.  Dig.  Bills  ft  N.  SS  1344-1351. 

Payee's  fraud  in  obtaining  signatures  of 
some  of  the  makers  in  a  suit  held  available  to 
other  makers  under  Laws  N.  M.  1907,  c.  83,  $ 
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<55.— Schmidt  &  Story  y.  Bank  of  Commerce, 
34  S.  Ct.  730.  234  U.  S.  64,  58  L.  Ed.  1214. 
reversing  Judgment  Bank  of  Commerce  v. 
Broyles,  120  P.  670»  16  N.  M.  414. 

The  defense  that  signatures  of  several  co- 
makers of  notes  were  obtained  by  fraudulent 
representations  by  the  payee  is  available  to 
other  makers,  though  they  signed  the  notes  be- 
fore they  were  signed  by  the  co-makers  upon 
whom  the  fraud  was  practiced,  where  the 
payee's  position,  sustained  by  the  court,  is  that 
the  defense  under  Laws  N.  M.  1907,  c.  83,  S  125, 
that  the  notes  were  altered  by  other  signatures, 
is  not  available.— Id. 

^s>461.  Declaration,  eomplaint*  or  po^i- 
tion. 
See  7  Cent  Dig.  Bills  ft  N.  M  1444-1502. 


—  Form  and  requisites  in  Ben- 
eral. 

See  7  Cent  Dig.  Billi  A  N.  fS  1444,  1445.  1452-1481, 
1464-1466. 

Where  an  order  drawn  on  a  dty  by  a  con- 
tractor, directing  the  payment  of  a  specified 
sum  to  be  charged  to  the  contract  price,  is  ac- 
cepted by  the  city,  in  an  action  by  the  payees 
against  the  city  on  the  order  and  its  acceptance, 
the  petition,  which  alleges  that  the  city  has  re- 
fused to  pay  the  same,  though  often  requested, 
is  not  demurrable  on  the  ground  that  by  the 
acceptance  the  cit^  was  to  pay  in  city  warrants, 
and  that  the  petition  failed  to  allege  a  demand 
for  payment  m  such  warrants.— City  of  Supe- 
rior V.  Ripley,  138  U.  S.  93,  11  S.  Ot  288,  34 
L.  Ed.  914.  affirming  judgment  (G.  C.)  Ripley  v. 
Superior,  41  F.  113. 

^s»489.  Issues,  proof,  and  Tarianee. 

See  7  Cent  Dig.  Bills  A  N.  |9  1587-1642;  U  Cent 
Dig.  Contracts.  11727;  29  Cent  Dig.  Interest,  i  164 ; 
39  Cent  Dig.  Plead.  1  l325. 

In  a  suit  against  the  maker  of  a  promissory 
note  by  an  indorser  who  had  been  compelled  to 
pay  it,  the  answer  alleged  that  it  was  given  for 
corporate  stock  in  a  company  of  which  |>laintiff 
was  president,  which  had  been  subscribed  by 
defendant  at  its  par  value  at  the  solidtatioii 
of  plaintiff;  that  the  subscription  was  paia 
partly  in  cash  and  partly  in  the  note  in  ques- 
tion; that  before  defendant  would  subscribe  for 
the  stock  it  was  understood  between  the  plaintiff 
and  defendant  that  defendant  should  make  the 
cash  payment  and  execute  the  note,  with  the 
privilege  to  renew  the  same  from  time  to  time 
as  it  became  due,  and  that  the  stock  should  be 
held  by  plaintiff  as  collateral  security  for  the 
note,  with  the  right  on  the  part  of  defendant, 
if  he  saw  fit  to  avail  himself  of  it  within  one 
year,  to  forfeit  the  cash  payment  and  the  stock, 
and  be  relieved  from  liability  on  the  note;  and 
that  he  notified  plaintiff  within  that  time  that 
he  would  forfeit  the  payment  and  the  stock. 
The  evidence  showed  that  plaintiff.received  from 
defendant  the  certificate  of  the  stock  with  a 
transfer  of  it  in  blank.  Held,  that  the  answer 
sufficiently  made  the  issue  as  to  whether  there 
was  an  agreement  personally  by  plaintiff  to  take 
the  stock  subscribed  for,  and  pay  the  note,  to 
justify  the  submission  thereof  to  the  jury. — 
I^ncaster  v.  Collins,  115  U.  S.  222,  6  S.  Ct 
33,  29  L,  Ed.  373. 

In  an  action  on  a  note,  evidence  of  collat- 
eral security,  which  it  is  claimed  should  have 
been  exhausted  before  an  action  could  be 
brought,  is  inadmissible,  when  the  matter  of  the 
collateral  is  not  mentioned  in  the  answer. — 
Nelson  v.  Flint,  17  S.  Ct.  570,  166  U.  S.  276, 
41  L.  Ed.  1002. 

^=:>490.   Presumptions     and     bvrden     of 
proof. 

8ee  7  Cent  Dig.  Bills  ft  N.  18  1448.  1643-1C87. 


— —  Good  faltli  amd  payment  ol 

▼alne. 

See  7  Cent  Dig.  Bills  ft  N.  18  1448.  1675-1881.  1683- 
1687. 

Where,  in  an  action  on  a  negotiable  instru- 
ment, the  presumption  in  favor  of  plaintiff  as 
a  bona  fide  holder  for  value  ia  removed  by  proof 
of  fraud  or  illegality  in  its  inception,  it  is  not 
essential  that  plaintiff  sustain  the  burden  so 
cast  on  him  by  showing  that  he  himself  pur- 
chased the  instrument  for  value,  but  he  may 
avail  himself  of  the  position  of  any  previous 
holder  who  was  a  holder  for  value. — ^Inhabitants 
Montclair  Tp.  v.  Ramsdell,  107  U.  S.  147,  2  S. 
Ct  301,  27  L.  Ed.  431;  Same  ▼.  Dana,  107  U. 
S.  162,  2  S.  Ct  403,  27  L.  Ed.  436. 

^=»500.  Admiasibility    of    evidonee* 

See  7  Cent  Dig.  Bills  ft  N.  8fi  1696-17M. 

^=»501.  —  In  soneraL 

See  7  Cent  Dig.  Bills  ft  N.  88  1698-1707. 

Where  the  execution  ot  an  accommodation 
note  is  put  in  issue  in  an  action  thereon  by  the 
indorsee  against  the  makers,  testimony  as  to  the 
relations  between  the  makers  and  the  nominal 
payee,  and  as  to  the  use  to  which  the  latter 
wanted  to  put  the  money  borrowed  on  the  note, 
is  admissible.^Holmes  v.  Goldsmith,  147  U.  S. 
150,  13  S.  Ct  288,  37  L.  Ed.  118,  affirming 
judgment  (C.  C.)  Goldsmith  y.  Holmes,  36  F. 
484,  1  L.  R.  A.  816. 

Conversations  between  two  makers  of  a 
note,  whereby  one  of  them  was  induced  to  sign 
it,  are  not  competent  evidence  to  affect  tue 
payee,  when  he  was  not  present.— Nelson  v. 
Flint,  17  S.  Ct  576,  166  U.  S.  276,  41  L.  Ed. 
1002. 


^—  Oonsidoration* 

See  7  Cent   Dig.  Bills  ft  N.   88  178S-17S9. 

In  an  action  on  a  note,  the  check  which 
was  given  as  the  consideration  for  the  note  ia 
admissible  in  evidence  as  part  of  the  rea  gesttt 
to  show  that  the  loan  for  which  the  note  was 
given  was  actually  received  from  the  payee.— 
Gormley  y.  Bunyan,  138  U.  S.  623,  11  S.  Ct. 
453,  34  L.  Ed.  1086. 


—  Good  faith  and  payment  of 
▼alue. 


®=»509. 

See  7  Cent  Dig.  Bills  ft  N.  88  1740-1745. 

In  an  action  by  a  bank  upon  an  accepted 
draft  discounted  by  it,  and  a  defense  by  the 
drawee  that  the  bul  of  lading  attached  as  se- 
curity to  the  draft  was  a  forgery  and  the  rep- 
utation of  the  drawer  such  as  ought  to  have  put 
the  bank  upon  inquiry  in  discounting  the  draft, 
evidence  of  misconduct  of  the  drawer  in  previ- 
ous transactions  not  connected  with  the  one  in 
question  is  inadmissible. — Goetz  v.  Bank  of  Kan- 
sas City,  119  U.  S.  551,  7  S.  Ct  318.  30  L.  Ed. 
5l5. 

Newspaper  articles,  showing  a  similar  prior 
forgery  of  the  drawer  of  a  draft  with  forged 
bill  of  lading  attached,  are  not  admissible  to 
establish  the  bad  faith  of  the  bank  cashing  the 
same,  the  officers  of  which  never  saw  them. — Id. 

Rumors  or  general  reputation  of  bad  char- 
acter of  the  drawer  do  not  charge  a  bank  with 
bad  faith  in  discounting  a  draft,  and  not  in- 
quiring into  the  genuineness  of  the  bills  of  lad- 
ing wMch  purport  to  secure  it. — Id. 

The  president  of  the  bank,  on  e:ta  mi  nation 
by  the  opposing  counsel,  being  asked  why  no 
particular  pains  were  taken  in  this  matter  after 
the  protest,  was  properly  permitted  to  explain, 
notwithstanding  the  objection  of  the  counsel, 
that  the  protest  of  drafts  was  of  very  common 
occurrence,  on  shipments  with  bills  of  lading 
attached.— Id. 


^=»515.  Weight  and   suffieieney  of  OTi« 
denoe. 

See  7  Cent  Dig.  BUls  ft  N,  88  I8OO-I8661. 
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— »  Good  f  aitli  and  payment  of 
▼ali&e. 

See  7  Cent.  Dig.  BUls  ft  N.  H  1882-1^9. 

Where  a  cashier's  check  for  a  suspiciously 
large  amount  is  iss^ued,  without  consideration  to 
a  county  treasurer,  known  to  the  bank  to  be 
a  defaulter,  for  the  mere  purpose  of  enabling 
him  to  meet  the  requirements  of  the  county 
commissioners,  acting  as  an  auditing  committt^c, 
in  the  settlement  of  his  accounts,  the  facts  that 
the  commissioners  had  previously  refused  to 
accept  his  pass  book  or  a  letter  from  the  bank 
as  sufficient  endence  that  he  had  the  amount 
on  deposit,  that  they  almost  immediately  turned 
over  the  check,  together  with  the  money  on 
hand,  to  the  treasurer's  bondsmen,  without  re- 
leasing them,  coupled  with  the  further  fact  that 
there  was  testimony  tending  to  show  both  that 
the  check  was  not  delivered  to  them  by  the 
treasurer  voluntarily,  but  was  extorted  by  a 
show  of  force,  and  that  they  were  warned  that 
the  check  was  fictitious,  and  its  payment  would 
be  resisted,  is  sufficient  to  raise  a  question  for 
the  jury  as  to  whether  the  commissioners  were 
bona  fide  holders.— Thompson  v.  Sioux  Falls 
Nat.  Bank,  150  U.  S.  231,  14  S.  Gt.  94,  37  L. 
Ed.  1063,  reversing  judgment  Sioux  Falls  Nat. 
Bank  v.  First  Nat.  Bank,  6  Dak.  113,  60  N.  W. 
829. 


Aatount  of  reooTory. 

See  7. Cent.  Dig.  Bills  ft  N.  »  1934-1948. 

^=;»633.  — —  Damaeea  for  dishonor. 

See  7  Cent  Dig.  BUle  A  N.  S9  1937-1940. 

A  debtor  transmitted  to  his  creditor  certain 
foreign  bills  of  exchange  indorsed  by  him,  with 
authority  to  collect  them  at  maturity  and  retain 
the  amount  of  the  debt,  and  the  creditor  caused 
them  to  be  protested  when  due.  Held  that,  be- 
ing only  the  holder,  and  not  the  true  owner,  he 
could  not  recover  of  his  debtor  the  statutory 
damages  allowed  upon  the  protest  of  foreign 
bills,  over  and  above  the  actual  expense.— Ham- 
bro  V.  Casey,  110  U.  S.  216,  3  S.  Gt.  583,  28 
Lu  Ed.  126. 


Trial. 

See  7  Cent  Dig.  Bille  ft  N.  S9  18S6-191S. 


—  Questions  for  Jury. 
See  7  Cent  Dig.  Bills  ft  N.  (8  1862-1893. 

B.  gave  to  S.  receii^ts  for  notes  of  S.,  most 
of  the  receipts  expressing  that  the  notes  were 
received  by  B.  for  wool  purchased  or  to  be  pur- 
chased by  B.  for  S.,  others  acknowledging  re- 
ceipt of  notes  for  accomodation  of  and  to  be 
protected  at  maturity  by  B.,  and  another  for 
notes  stated  to  be  '^for  purchase  of  wool,  or  to 
be  protected  by  us  at  maturity."  Held  that, 
even  on  testimony  denyincf  that  any  of  the  notes 
mentioned  in  the  last  receipt  were  to  be  used  for 
the  benefit  of  B.,  a  peremptory  instruction  that 
B.  had  no  right  to  inedge  them  as  collateral  for 
his  own  debt,  and  that  to  do  so  was  to  break 
faith  with  S.,  was  error,  as  the  question  was 
fur  the  jury.-— Com  Exch.  Nat.  Bank  v.  Schep- 
pers.  111  U.  S.  440,  4  S.  CL  505,  28  L.  Ed. 
474. 


Ezocution. 
See  7  Cent  Dig.  Bills  ft  N.  f  1928. 

A  purchaser  of  a  note*  executed  by  a  rail- 
road company,  having 'obtained  judgment  there- 
on, is  not  precluded  from  seeking  satisfaction  of 
the  same  out  of  the  earnings  of  the  road  because 
he  has  not  yet  paid  for  the  note,  being  under 


legal  obligation  by  the  indorsement  to  pay  the 
amount  agreed.— Sage  v.  Memphis  &  L.  R.  Co., 
125  U,  S.  361,  8  S.  Ct.  887.  31  li.  Ed.  604;. 

BLANKS. 

See- 
Alteration  of  Instruments,  ^=»12. 
Deeds,  ^=»32. 

BLASPHEMY. 

[No  paragraphs  or  references  in  this  Digest  But 
see  7  Cent  Dig.  Blasph.] 

BLASTING. 

See  Trespass,  ^=s>50. 

BLIND  VEINS. 

See  Mines  and  Minerals,  ^=»33. 

BLOCKADE. 

See  War,  «s>19. 

BOARDING  HOUSES. 

See  Innkeepers. 

BOARD  OF  CENSORS. 

Motion  picture  films,  see  Theaters  and  Shows, 

BOARD  OF  TRADE. 

Deduction  from  weight  of  commodities  purchas- 
ed, see  Weights  and  Measures,  ^=^2. 

Regulations  interfering  with  liberie  of  contract, 
see  Constitutional  Law,  ^=»276w 

BOARDS. 

See- 
Exchanges. 
Health,  ^=»1. 
Injunction,  ^=^74-85. 
Municipal  Corporations,  ^=^179-187. 
Taxation,  «s»477-402. 
Territories,  ^=^23. 
Waters  and  Water  Courses,  ^s»128. 


BOILERS. 


See  Steam. 


BONA  FIDE  PURCHASERS. 

See- 
Bills  and  Notes.  <8=»331-382,  487,  525. 
Bonds,  <S==»03-^8. 
Carriers,  ^=»59. 
Chattel  Mortgages,  ^=s»153. 
Counties,  ^==>186. 
Execution,  «=s>270-272. 
Fraudulent  Conveyances,  ^=»197. 
Lis  Pendens,  ^=»25. 
Mortgages,  ^=>152-155. 
Municipal  Corporations,  ^=»940-948. 
Public  Lands.  «=»131-133,  138. 
Trusts  ^S3»357. 
Vendor  and  Purchaser,  <8=»222-244. 
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BONDS. 

« 

Scope-Note. 

[INCLUDES  instruments  In  writing  under  seal  whereby  the  maker  binds  himself  t» 
pay  a  certain  sum  of  money  absolutely  or  conditionally;  their  nature,  requisites,  yalidity, 
incidents,  construction,  operation,  and  effect  in  general ;  negotiability,  transfer,  and  right:^ 
of  purchasers,  assignees,  etc. ;   and  actions  on  bonds. 

[For  rolatdd  matters  under  other  topics,  see  cross-references  after  analysis*] 


Analysis. 
I.  Requisites  and  Validity. 

42.  Legality  of  condition  or  of  consideration. 


II.  Construction  and  Operation. 

[No  paragraphs  or  references  in  this  Digest.    But  see  8  Gent.  Dig.  Bonds, 
fS  47-72.] 

III.  Negotiability  and  Transfer. 

«=s>78.  Nature  and  form  of  instrument. 

87.  Rights  and  liabilities  on  assignment  or  sale. 
»1.  Express  and  implied  warranties. 

92.  Bona  fide  purchasers. 

93.  In  general. 

95.  Constructive  notice,  and  facts  putting  on  inquiry. 

98.  Purchasers  from  bona  fide  holders. 

IV.  Performance  or  Breach  of  Condition. 

^=»109.  Breach  of  condition. 
110.  In  general. 

V.  Actions. 

123.  Pleading. 

128.  Issues,  proof,  and  variance. 

133.  Damages  and  amount  of  recovery. 

134,  In  general. 

Cr  OSS-References. 


See- 
Indemnity. 
Internal  Revenue,  ^=»19. 

Bottomry  and  respondentia  bonds,  see  Shipping, 
<©=»91-98. 

Contractor's  bonds,  see  United  States,  ^=»67. 

Conversion  of  bonds,  see  Trover  and  Conver- 
sion, ^B»9,  60. 

Convict  bonds,  see  Convicts,  ^=»11. 

Corporate  bonds,  see  Corporations,  ^=»472. 

County    bonds,    see    Counties,    ^=»172-183. 

For  duties,   see  Customs  Duties,   ^=^86. 

Municipal  bonds,   see  Municipal   Corporations, 
<e=>906-955. 

Railroad  aid  bonds,  see- 
Municipal  Corporations,  ^=»912. 
Railroads,  <8=s>153. 

School  district  bonds,  see  Schools  and  School 

Districts,  «=»97, 
Sureties  on   bonds,   see  Principal  and   Surety. 
Town  bonds,  see  Towns,  ^=^52. 
United  States  bonds,  see  United  States,  ^=:>91. 


Bonds  for  performance  of  duties  of  trust  or 

offlee. 
See- 
Clerks  of  Courts,  ^=»74,  75. 
Executors  and  Administrators,  ^=»528-537. 
Guardian  and  Ward,  ^=»92,  180. 
Internal  Revenue,  ^^22. 
Levees,  ^s»34. 
Officers,  «=»126-143. 
Taxation,  ^s»570. 
United   States,  ^=»35,  51. 
United   States  Marshals,  ^s»36. 


Bonds  in  judicial  proceedinfft. 
See- 
Admiralty,  <8=;>92. 
Appeal    and    Bfror,    «=>370-395»    462-475, 

1228-1234. 
Attachment,   «=»330-351. 
Bail. 

Costs,  «=s>109. 
Criminal    Law,   ^=^1084. 
Detinue,  ^=»14. 
Injunction,  (@=s>234-252. 
Replevin,  <8=»123-135. 
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BONDS,  I-V 


^s>183 


Z.  BEQUISITES  AKD  VALEDTTY. 

^=:»42.  Legality  of  oonditlon  or  of  oon- 
•ideration. 

See  8  Cent  Dig.  BondB.  SS  36-46. 

The  validitj  of  a  bond  cannot  be  questioned 
by  the  beneficiary  because  filed  in  violation  of 
an  agreement  between  the  principal  obligor  and 
sole  surety  to  procure  another  surety  before  de- 
livery.—Arrowsmith  V.  Gleason,  129  U.  S.  86, 
9  S.  Ct  237,  32  L,  Ed.  630. 


n.  COHSTBUCTION  AND  OPERATION. 

{No  paragraphs  or  references  in  this  Digest.    But 
see  8  Gent.  Dig.  Bonds,  {$  47-72.] 


m.  NEGOTIABIUTY  AND  TRANSFER. 

Bona  fide  purchasers  of  municipal  bonds,   see 
Municipal  Corporations,  ^=»940-948. 


C==>78.  Nature  and  form  of  instruinent. 

See  8  Cent.  Dig.  Bonds,  S  76. 

The  negotiability  of  bonds  due  on  or  before 
a  certain  date  is  not  defeated  by  a  provision 
malting  them  redeemable  by  installments  deter- 
mined by  drawings.  Decree  80  F.  450,  25  C. 
C.  A.  519,  affirmed. — Dicl^erman  v.  Northern 
Trust  Co.,  20  S.  Ct  311,  176  U,  S.  181,  44  L. 
Ed.  423. 

^=>87.  Rights  and  liabilities  on  assign- 
ment orr  sale. 

See  8  Cent.  Dig.  Bonds,  §S  88-96. 

^=>91.  — "  Express  and  implied  warran- 
ties. 

See  8  Cent  Dig.  Bonds,  S  96. 

Under  Civ.  Code  La.  art.  •  2646,  providing 
that  he  who  sells  a  credit  or  an  incorporeal 
right  warrants  its  existence  at  the  time  of  its 
transfer,  though  no  warranty  be  mentioned  in 
the  deed,  where  both  parties  entering  into  the 
contract  of  Bale  contemplate  the  sale  of  valid 
securities,  of  which  there  are  many  outstanding, 
aod  those  delivered  are  void,  because  stricken 
with  nulilty  by  a  constitutional  provision  adopt- 
ed after  the  act  authorizing  the  issue  of  securi- 
ties, there  being  nothing  on  the  face  of  the 
b4)nds  indicating  their  illegality,  the  vendor  is 
liable  for  their  value. — Meyer  v.  Richards,  163 
U.  S.  385,  16  S.  Ct  1148,  41  L.  Ed.  199. 

Where  both  the  vendor  and  vendee  of  nego- 
tiable bonds  contemplate  valid  securities,  of 
which  tliere  are  many  outstanding,  and  those 
delivered  are  void,  not  because  of  a  want  of 
power  to  enact  the  law  under  which  they  were 
issued,  or  because  they  are  ultra  vires  for  some 
other  legal  cause,  but  because  they  have  been 
stricken  with  nullity  by  a  constitutional  provi- 
sion adopted  after  the  act  authorizing  the  issue 
of  the  securities,  there  being  nothing  on  their 
face  to  indicate  their  invalidity,  there  is  a 
breach  of  the  implied  warranty  of  identity,  and 
the  vendor  may  recover.— Meyer  v.  Richards, 
163  U.  S.  385,  16  S.  Ct.  1148,  41  L.  Ed.  199, 
distinguishing  Otis  v.  CuUum,  02  U.  S,  447,  23 
L.  Ed.  496. 

^=>92.  Bona   llde   pnreliasers. 

Bee  8  Cent  Dig.  Bonds.  Sf  100-111. 


— »  In  seneral. 

See  8  Cent  Dig.  Bonds,  SS  100,  106. 

One  taking  negotiable  bonds  as  collateral 
security  for  a  pre-existing  debt  is  a  purchaser 
for  value.— American  File  Co.  v.  Garrett  110 
r.  S.  288,  4  S.  Ct  90,  28  L.  Ed.  149. 


^=»95.  — —  ConstmetiTO       notioe,       and 
facts  pnttins  on  inquiry. 

See  8  Cent  Dig.  Bonds,  IS  102,  104. 

Plaintiff  bought  at  auction  state  railroad 
bonds,  invalid  except  in  the  hands  of  a  bona 
fide  holder,  knowing  that  they  had  been  the 
subject  of  litigation,  and  that  10  years'  inter- 
est on  them  was  unpaid,  from  one  who  had 
been  the  agent  of  the  perpetrators  of  the  fraud 
that  invalidated  the  bonds,  and  who  held  them 
as  security  for  a  debt  less  than  the  accrued  in- 
terest, and  knew  of  the  circumstances  of  their 
fraudulent  origin.  Held,  that  plaintiff  was  not 
a  bona  fide  holder. — Trask  v.  Jacksonville,  P.  & 
M.  R.  Co..  124  U.  S.  515,  8  S.  Ct  574,  31  L.  Ed. 
521. 

^=»98.  — —  Pnrehasers    from    bona    flde 
holders. 

See  8  Cent  Dig.  Bonds,  f  HI. 

A  purchaser  of  bonds,  with  notice  of  a  claim 
by  a  third  person,  from  one  without  such  notice, 
will  be  protected.— Porter  v.  Pittsburg  Bessemer 
Steel  Co.,  122  U.  S.  267,  7  S.  Ct  1206,  30  L. 
Ed.  1210. 

In  an  action  on  county  bonds,  where  there 
is  evidence  that  persons  from  whom  plaintiff 
purchased  the  bonds,  and  prior  holders,  were 
bona  fide  purchasers  for  value  without  notice 
of  pendency  of  a  suit  to  restrain  delivery  of  the 
bonds,  and  no  evidence  that  plaintiff  was  a  par- 
ty to  the  scheme  to  have  the  bonds  delivered 
before  the  suit  was  decided,  it  is  proper  to 
charge  that  ownership  of  the  bonds  by  any 
prior  holder,  under  circumstances  protecting  him 
against  any  defense  by  the  county,  entitled 
plaintiff  to  recover,  even  if  he  had  knowledge 
of  the  suit  when  he  purchased. — Scotland  Coun- 
ty V.  Hill,  132  U.  S.  107,  10  S.  Ct  26,  33  L.  Ed. 
261. 

IV.  PERFORMANCE  OR  BREACH  OF 

CONDITION. 

^s>100l  Breaeh  of  condition. 

See  8  Cent.  Dig.  Bonds.  §9  119-122. 

^=>110.  —  In  general. 

See  8  Cent  Dig.  Bonds,  fifi  119,  122. 

A  bond  "in  the  penal  sum  of  $10,000,  liq- 
uidated damages,"  conditioned  on  the  discharge 
within  one  year  of  obligee  from  all  claims 
against  him  held  by  the  obligor  and  certain 
others,  is  a  penal  bond;  and  the  obligor  is  not 
liable  thereon  if,  a  month  after  the  time  men- 
tioned in  the  bond,  but  before  the  beginning  of 
the  action,  the  obligee  obtained  his  discharge  in 
bankruptcy.— Bignall  v.  Gould,  119  U.  S.  495,  7 
S.  Ct.  294,  30  L.  Ed.  491. 

V.   ACTIONS. 

Limitation   of   actions,   see   Limitation  of  Ac- 
tions, ^=»25. 

<@=:»123.   Pleading. 

See  8  Cent  Dig.  %ndi.  §S  98,  157-217. 

^=:>128.  -^  Issues,  proof,  and  Tarianoe. 

See  8  Cent  Dig.  Bonds,  S§  98,  206-217. 


An  official  bond  dated  "the 


day  of 


March,  1878,"  was  admissible  in  evidence  un- 
der a  declaration  thereon  stating  its  date  as 
the  2d  of  April,  1878,  it  appearing  that  it  was 
not  accepted  until  that  date.— Moses  v.  United 
States,  17  S.  Ct  682,  166  U.  S.  571,  41  L.  Ed. 
1119. 

^=:>133.   Damages  and  amount  of  reoov- 
ery. 

See  8  Cent  Dig.  Bonds.  SS  238-244,  247,  261. 
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^=»134.  —  In  general. 

See  8  Cent.  Dig.  Bonds.  SS  288-240.  242.  248. 

Act  R.  I.  Jan.,  1869,  authorized  a  Massa- 
chusetts and  Connecticut  railroad  corporation  to 
extend  its  line  into  the  state,  and  required  it  to 
deposit  a  bond  with  satisfactory  sureties  in  the 
sum  of  $100,000.  conditioned  that  they  would 
complete  the  road  by  a  certain  date.  Held,  that 
upon  breach  of  condition  a  forfeiture  of  the 
whole  amount  accrued,  and  not  merely  of  the 
actual  damages  arising  therefrom. — Clark  v. 
Barnard.  108  U.  S.  436,  2  S.  Ct.  878,  27  L.  Ed. 
780 

BOOKKEEPING. 

Interstate  Commerce  Commission,  authority  to 
prescribe  system  of  accounting  for  carriers, 
see  Commerce,  ^=»85;  delegation  of  legisla- 
tive power  as  to  system  of  bookkeeping  for 
carriers,  see  Constitutional   Law,   ^^62. 

BOOKS. 

Assessment  books,  see  Taxation,  ^=»413-446. 

Compelling  delivery  of  corporate  books  to  trus- 
tee in  bankruptcy,  see  Bankruptcy,  ^=>136. 

Competency  as  evidence,  see  Evidence,  ^=»354, 
360-363,  434. 

Corporate  books  as  property  vesting  in  trustee 
in  bankruptcy,  see  Bankruptcy,  ^»138. 

Corporation,  registration  or  transfer  of  stock 
on  books,  see  Corporations,  ^=»128-136. 

Duties  on,  see  Customs  Duties,  ^=s>36. 

National  bank,  inspection  by  stockholder,  see 
Banks  and  Banking,  ^s»246. 

OfCer  as  evidence,  see  Trial,  ^=»64. 


Rights  of  authors,  see  Literary  Property. 

Searches  and  seizures,  compelling  production  of 
documents  before  grand  jury,  see  Searches 
and  Seizures,  ®=»7. 

Witnesses'  privileges  as  to  production,  see  Wit- 
nesses, ^:=>298. 

BOOKS  OF  ACCOUNT. 

Best  and  secondary  evidence,  see  Evidence,  ^=» 
166. 

Compelling  production  by  bankrupt,  see  Bank- 
ruptcy, ^=^242. 

Competency  as  evidence,  see  Evidence,  9s»354, 
434. 

Requirement  of  insurance  policy  as  to  keeping 
books  by  insured,  see  Insurance,  ^=:»335. 

BOOMS. 

See- 
Logs  and  Logging,  ^=^13. 
Navigable  Waters,  ^=»21. 

BOROUGHS. 

See  Municipal  Corporations.    . 

BOTTLES. 

Duty  on,  see  Customs  Duties,  ^=^25,  47* 

BOnOMRV. 

See  Shipping,  «=s>91-98. 


BOUNDARIES. 

Scope-Note. 

[INCLUDES  lines  dividing  contiguous  lands,  as  described  in  conveyances,  surveys,  etc* 
or  indicated  by  marks  of  separation,  natural  or  artificial ;  ascertainment  and  establishment 

of  such  lines,  and  agreements  between  adjoining  proprietors  and  legal  proceedings  relating 
thereto. 

[For  related  matters  under  other  topios,  see  cross-references  after  analysis-] 


Analysis. 
I.  Description. 

e=»3.  Relative  importance  of  conflicting  elements. 
4.  Natural  and  permanent  objects. 

6.  Courses  and  distances. 

7.  Location  of  corners. 

8.  Location  of  lines. 

9.  Designation,  quantity,  and  location  of  land. 
10.  Maps,  plats,  and  field  notes. 

12.  Waters  and  water  courses. 

13.  In  general. 

14.  Construction  of  language  of  description. 

11.  Evidence,  Ascertainment,  and  Establishment. 

33.  Presumptions  and  burden  of  proof. 

34.  Admissibility  of  evidence. 

36.  Documentary  evidence. 

37.  Weight  and  sufficiency  of  evidence. 

38.  Trial  of  issues. 

40.  Questions  for  jury. 

41.  Instructions. 

49.  Practical  location  by  parties. 
£4.  Official  surveys. 
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See  Navigable  Waters,  «=s>36,  45. 

Bridges  constructed  over  boundary  stream,  see 
Bridges,  ^=:»7. 

Determination  of  boundary  of  state  and  terri- 
tory as  political  question,  see  Constitutional 
Law,  ^s>6a 


Cross-References, 

Qeographioal  or  poHUcal  divisiont. 


Counties,  «=s>9-16. 

Municipal  Corporations,  ^=926-35. 

Schools  and  School  Districts,  €=s»31-41> 

States,  <8=»11-13. 

Territories,  ^s»14. 

Towns,  ^=»5-9. 


I.  DE80BIPTI0K. 

Biparian  rights  on  lakes,  see  Waters  and  Water 
Courses,  ^=:>109,  111. 

^s>3.  Relative  Inportamee  of  eonflietlns 
elements. 

See  8  Cent.  Dig.  Bound.  S9  3-^> 

Where  lands  are  patented  by  a  state  accord- 
ing to  the  official  plat  in  the  state  land  office, 
the  patent,  though  not  describing  the  lands  as 
having  upon  them  any  water  course  or  bayou, 
is  limited  by  calls  for  bayous  noted  on  such  offi- 
cial plat  certified  to  the  state  by  the  general 
land  office  and  the  interior  department,  as  Rev. 
St.  U.  S.  H  2395,  2396,  make  it  the  duty  of  the 
surveyor  general  to  note  water  courses  over 
which  the  line  he  runs  may  pass,  and  also,  the 
quaUty  of  the  land,  and  provide  that  a  copy  of 
his  plat  shall  be  kept  for  public  information  in 
the  offices  where  the  lands  are  to  be  sold,  and 
that  the  boundary  lines  actually  run  and  mark- 
ed on  his  surveys  shaU  be  proper  boundary  lines. 
-Cragin  v.  PoweU,  128  U.  S.  691,  9  S.  Ct.  203, 
32  L.  Ed.  566. 

Whether  a  lake  ever  existed  in  front  of  or 
bordering  on  land  patented  to  the  state  of  Ore- 
gon under  the  swamp  land  grant,  the  rescission 
of  whose  waters  would  leave  the  bed  of  the  lake 
thus  laid  bare  to  accrue  to  the  owner  of  such 
land,  is  a  question  of  fact  which  is  not  conclud- 
ed by  a  mere  call  in  the  official  survey,  plats, 
and  maps  for  a  meander  line  along  the  side  of 
a  lake  as  a  boundary  of  such  land. — ESrench- 
Glenn  Live  Stock  Co.  v.  Springer,  22  S.  Gt.  563, 
185  U.  S.  47,  46  L.  Ed.  800,  affirming  judgment 
58  P.  102,  35  Or.  312 ;  Same  v.  ColweU,  22  S. 
Ct.  566,  185  U.  S.  54,  46  L.  Ed.  804,  affirming 
judgment  58  P.  1119,  36  Or.  600. 

The  courses  and  distances  as  set  forth  in 
the  plat  of  an  official  survey,  and  referred  to  in 
patents  from  the  United  States  which  show  an 
alleged  meander  line  of  a  lake  as  one  boundary, 
control  in  ejectment,  as  against  the  actual 
boundary  of  the  lake,  where  the  survey  was 
grossly  fraudulent,  and  the  lake  never  existed 
within  half  a  mile  of  the  point  indicated  on 
the  plat,  and  where  to  fix  the  lake  as  the  bound- 
ary would  give  the  patentees  an  area  very  large- 
ly in  excess  of  that  described  in  the  patents  and 
actually  paid  for,  and  the  extension  of  the  side 
lines  to  the  lake  is  a  matter  of  considerable  diffi- 
culty and  would  neceasitate  going  outside  of  the 
section  in  which  the  descrii^tion  and  plat  placed 
the  land.  Judgment,  Security  Land  &  Explora- 
tion Co.  V.  Bums.  91  N.  W.  304,  87  Minn.  97. 
63  L.  R.  A.  157,  94  Am.  St  Rep.  684,  affirmed. 
—Security  Land  &  Exploration  Company  v. 
Burns,  24  S.  Ct.  425,  1^  U.  S.  167.  48  L.  Ed. 
002;  Same  v.  Weckey,  24  S.  Ct.  431,  193  U.  S. 
188,  48  L.  Ed.  674. 

Monuments  in  a  royal  ^rant  prevail  over  a 
description  by  courses,  distances,  and  area 
where  a  discrepancy  exists. — Spreckels  v.  Brown, 
29  S.  Ct:  25«>,  212  U.  S.  208,  53  L.  Ed.  476. 

A  mortgagor  who  conveyed  a  single  body  of 
land  with  definite  boundaries  cannot  prevail  in 
ejectment  for  a  tract  embraced  within  those 
boundaries,  but  alleged  not  to  be  covered  by  the 


mortgage,  brought  by  him  against  the  mort- 
gagee, the  purchaser  at  foredosure.— Vevey 
Uiaz  V.  Sanchez,  33  S.  Ct.  36,  226  U.  S.  234,  57 
L.  Ed.  201. 

The  conspicuousness  of  the  main  ridge  of 
the  Cascade  Mountains  requires,  when  deter- 
mining the  boundaries  of  the  Yakima  Indian 
reservation  defined  in  treaty  of  June  9,  1855, 
that  the-  main  ridge  be  deemed  the  western  line 
of  the  reservati6n,  though  inconsistent  with 
some  of  the  calls  for  less  conspicuous  landmarks 
in  the  northern  and  southern  boundaries.— 
Northern  Pac.  R.  Co.  v.  United  States,  33  S. 
Ct.  368,  227  U.  S.  355,  57  L.  Ed.  544,  affirming 
decree  191  F.  947,  112  C.  C.  A.  359. 

^S94^   Natural  and  permanent  objeets. 

See  8  Cent  Dig.  Bound.  SS  42,  43. 

The  official  plat  of  a  township  showed  that 
sections  23  and  26  are  fractional,  bordering  on 
a  river  on  the  west ;  that  a  meander  line  runs 
through  them;  and  that  the  area  of  certain 
lots  in  such  sections  is  170.42  acres.  In  fact, 
along  such  meander  line  is  a  bayou,  west  of 
which,  between  it  and  such  river,  is  a  body  of 
land  over  a  mile  wide,  containing  600  acrvs, 
which  was  never  surveyed.  The  length  of  the 
section  line  between  such  sections,  from  the  east 
line  thereof  to  the  meander  line,  is  given  on  such 
plat  as  30.55  chains,  while  the  distance  from 
such  east  line  to  the  main  body  of  the  river  is 
about  1%  miles.  Held,  that  such  bayou,  and 
not  the  main  body  of  the  river,  is  the  boundary 
of  such  sections  and  lots,  and  that  a  patent  of 
such  lots  "containing  170.42  acres,  according  to 
the  official  plat,"  did  not  convey  the  land  be- 
tween the  bayou  and  the  main  body  of  the  river. 
-Home  V.  Smith,  159  U.  S.  40,  15  S.  Ct  988, 
40  L.  Ed.  68. 

^s»6.   Conrsea  and  distanoea. 

See  8  Cent.  Dig.  Bound.  S9  47-57. 

Where  the  distances  of  a  survey  have  been 
actually  measured  upbn  the  ground,  the  courses 
and  distances  may  be  reversed,  when  by  so  do- 
ing they  more  nearly  harmonize  with  the  natu- 
ral calls  of  the  patent—Ayers  v.  Watson,  137 
U.  S.  584,  11  S.  Ct.  201,  34  L.  Ed.  803. 

A  deed  of  unimproved  land,  "estimated"  as 
200  acres,  described  the  boundaries  as  "begin- 
ning at  two  birches  on  Simmons  creek,  corner 
to  A.*s  land;  and  running  thence  up  said  creek 
with  M.*s  line.  S.,  55"  W.,  120  poles,  to  six 
chestnuts,  comer  to  M.'s  survey;  and  with  the 
same  S.,  35°  E.,  310  poles,  to  a  double  and 
single  poplar,  comer  to  A. ;  and  with  the  same 
N.,  40"*^  E.,  250  poles,  to  the  be^ning."  Held, 
it  being  apparent  that  in  running  the  lines  ip 
the  reverse  direction  all  the  calls  would  be  satis- 
fied, and  che  ambiguity  would  disappear,  such 
course  should  be  adopted,  especially  as  such 
boundaries  were  natural,  rather  than  a  construc- 
tion which  would  entirely  ignore  "Simmons 
creek,"  "Miller's  line,"  the  course,  "S.,  55"  W.," 
and  the  distance,  "120  poles,"  notwithstanding 
that  the  lines  so  run  in  the  reverse  direction 
would  include  375  acres. — Simmons  Creek  Coal 
Co.  V.  Doran,  142  U.  S.  417,  12  S.  Ct.  239,  35 
L.  Ed.  1003. 
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^s»7.   Looation  of  comers. 

See  8  Cent.  Dig.  Bound.  fiS  68-6S. 

A  survej'  was  bounded  on  the  south  by  a 
river,  and  the  location  of  the  eastern  line  was 
conceded.  Two  trees  stood  in  the  eastern  line, 
and  the  deed  called  for  two  trees  as  a  northeast 
corner.  In  trespass  to  try  title,  the  evidence 
was  not  sufficient  to  identify  the  two  trees  as 
the  trees  called  for  in  the  grant,  and  neither  the 
northeast  corner  nor  the  north  line  could  be 
established  by  any  other  marks  or  monuments. 
Held,  that  the  northeast  corner  should  be  fixed 
by  the  courses  and  distances  of  the  western 
and  northern  lines  of  the  survey,  except  that 
the  northern  line  should  be  extended  so  as  to 
meet  the  recognized  eastern  line. — Ayers  v.  Wat- 
son, 113  U.  S.  594,  5  S.  Ct.  641.  28  L,  Ed.  1093. 

The  beginning  comer  of  a  platf  or  certificate 
of  survey  is  of  no  higher  dignity  than  any  other 
corner.— Ayers  v.  Watson,  137  U.  S.  584.  11  S. 
Ct.  201,  34  L.  Ed.  803. 

^=»8.  Iioeation  of  lines. 

See  8  Cent.  Dig.  Bound.  S§  66-7(>. 

The  decree  of  the  United  States  circuit 
court  confirming  to  the  city  of  San  Francisco, 
Cal.,  as  successor  of  a  Mexican  pueblo,  its  claim, 
made  under  Act  Gong.  March  3,  1851,  to  the 
pueblo  lands,  described  the  tract  so  confirmed  as 
'^embracing  so  much  of  the  extreme  upper  por- 
tion of  the  peninsula  above  ordinary  high- water 
mark,  ♦  •  ♦  on  which  the  city  of  San  Fran- 
cisco is  situated,  as  will  contain  an  area  of  four 
square  leagues ;  said  tract  being  bounded  on 
the  north  and  east  by  the  bay  of  San  Francisco, 
on  the  west  by  the  Pacific  Ocean,  and  on  the 
south  by  a  due  east  and  west  line  drawn  sa  as 
to  include  the  area  aforesaid."  Held  that,  in  a 
survey  under  the  decree,  the  shore  line  of  the 
bay  should  be  run  on  the  line  of  ordinary  high- 
water  mark,  crossing  the  mouths  of  all  streams 
running  into  the  bay.  and  not  following  the  line 
of  high  water  of  any  tidal  stream  or  estuary 
forming  an  arm  of  the  bay.— Knight  v.  United 
Land  Ass'n,  142  U.  S.  161,  12  S.  Ct.  258,.  35 
U  Ed.  974. 

^=»9.  DesiKnatioiiy    qiuuitity»    and    loea- 
tion  of  land. 

See  8  Cent.  Dig.  Bound.  Sf  77-89. 

Where  several  tracts  are  surveyed  at  the 
same  time  by  the  same  surveyor,  under  war- 
rants of  the  same  date  and  for  the  same  owner, 
and  are  returned  into  the  land  office  as  one 
body,  the  surveys  are  not  to  be  treated  as  sepa- 
rate and  individual,  nor  can  each  tract  be  lo- 
cated independently  of  the  rest  by  its  own  in- 
dividual lines  or  calls,  or  courses  and  distances, 
but  such  surveys  are  to  be' located  together  as  a 
block  or  one  large  tract.  If  lines  and  corners 
made  for  such  a  block  can  be  found  on  the 
ground,  they  fix  the  location  of  the  block,  ev^n 
to  the  disregard  of  the  call  for  adjoincrs,  since 
they  apply  to  each  and  every  tract  of  the  block 
as  much  as  they  do  to  the  particular  tract  to 
which  they  are  joined.— Clement  v.  Pa-^ker,  125 
V.  S.  309,  8  S,  Ct.  907,  31  L.  Ed.  721. 

®=s>10.  Maps,  plats,  and  Held  notes. 

See  8  Cent.  Dig.  Bound.  S§  90.  91. 

Where  land  is  conveyed  according  to  a  cer- 
tain plan  taken,  the  courses,  distances,  and  lines 
there  delineated  are  regarded  as  the  description 
by  which  the  limits  of  the  grant  are  to  be  ascer- 
tained.—Cragin  V.  Powell,  128  U.  S.  C91,  9  S. 
Ct.  203,  32  L.  Ed.  566. 

^=>12.  Waters  and  water  eonrses. 

See  8  Cent.   Dig.  Bound.  |fi  96-122;    41  Cent  Dig. 
Pub.  Lands,  §8  84-36. 


41  Cent.  Dig. 


— »  In   seneraL 

See  8  Cent.  Dig.  Bound.  fS  95-101; 
Pub.  Lands.  SS  34-36. 

Meander  lines,  as  shown  by  government  sur- 
veys of  land  bounded  by  a  lake  or  river,  are 


merely  for  the  purpose  of  ascertaining  the  quan- 
tity of  land  to  be  conveyed,  and  do  not  con- 
stitute its  boundary.  The  water  is  the  real 
boundary.— Hardin  v.  Jordan,  140  U.  S.  371,  11 
S.  Ct.  808,  838.  35  L.  Ed.  428,  reversing  judg- 
ment 16  F.  823. 

A  patentee  from  the  United  States  govern- 
ment has  all  the  rights  of  a  riparian  owner  in 
the  channel  lying  opposite  his  banks,  although 
his  land  may  be  itself  surrounded  by  two  chan- 
nels of  the  river.  Judgment,  McBride  v,  Whit- 
aker,  90  N.  W.  966,  65  Neb.  137,  affirmed.— 
Whitaker  v.  McBride,  25  S.  Ct.  530.  197  U.  S. 
510,  49  L.  Ed.  857. 

A  rule  of  local  law  that  the  owner  of  land 
bordering  on  a  river  owns  to  the  center  of  the 
channel  inures  to  the  benefit  of  a  patentee  from 
the  United  States  as  against  one  claiming  to 
enter  as  a  homestead  an  unsurveyed  island  in 
such  river,  where  the  omission  to  survey  tne 
island  was  not  due  to  fraud  or  mistake,  and 
subsequent  applications  for  a  survey  have  been 
refused  by  the  Land  Department.— Id. 


— —  Constmetioa  of  lansnase  of 
deseription. 

See  8  Cent.  Dig.  Bound.  H  102-107;    41  Cent.  Dig. 
Pub.  Lands,   §9  34-36. 

A  patent  issued  "according  to  the  official 
plat''  is  limited  by  calls  for  bayous  noted  on  the 
official  plat  certified  to  the  state  by  the  general 
land  office  and  the  interior  department,  as  Rev. 
St.  §§  2395,  2396  [U.  S.  Comp.  St.  1901.  pp. 
1471,  1473],  make  it  the  duty  of  the  surveyor 
general  to  note  water  courses  over  which  the 
line  he  runs  may  pass,  and  also  the  quality  of 
the  land,  and  pronde  that  the  boundary  lines 
actually  run  and  marked  on  his  surveys  shall  be 
the  proper  boundary  lines.— Cragin  v.  Powell, 
128  U.  S.  691,  9  S.  Ct.  203,  32  L.  Ed.  566. 

A  deed  of  certain  surveys  in  St.  Clair  coun- 
ty, 111.,  which  border  on  the  Mississippi,  and 
extend  southeasterly  inland,  described  a  line 
as  running  north,  33^  deg.  west,  "to  the  pres- 
ent bank  of  the  Mississippi  river";  thence  along 
the  same  line  "to  low-water  mark  of  the  Missis- 
sippi river"  ;  and  "thence  down  to  the  extended 
line"  between  specified  surveys, — the  tract  con- 
veyed containing  500  acres;  "together  with  all 
rights  as  riparian  owner  to  the  accretion  or 
sandbar  lying  northwardly,  and  between  the  ex- 
tended lines  of  said  land  herein  described.*' 
Held^  that  the  land  conveyed  was  not  bounded 
by  low- water  mark,  but  extended  to  the  middle 
of  the  main  channel.— City  of  St.  Ivouis  v,  Rutz, 
138  U.  S.  226,  11  S.  Ct.  337,  34  L.  Ed.  941. 
affirming  judgment  Rutz  v.  Seeger  (C.  C.)  35 
F.  188. 

II.  EVIDENCE,  ASOEBTAINBffENT,  ANB 
ESTABLISHMENT. 

Declaration,  see  Evidence,  ^=»274. 

^=:>33.   PresumptloiM     and     bnrdea     of 
proof. 

See  8  Cent.  Dig.  Bound.  S§  146-1&2. 

In  an  action  involving  the  ownership  of  land 
claimed  to  have  been  pre-empted  by  plaintiff's 
ancestor,  where  the  question  is  as  to  the  loca- 
tion of  a  boundary  line  of  a  grant  to  defendant's 
grantor  confirmed  by  decree  of  the  federal  court 
on  appeal  from  the  land  department,  plaintiff 
must  show  that  the  land  is  not  within  the  bound- 
aries of  such  grant,  if  located  and  construed  as 
claimed  by  him.— Hays  v.  Steiger,  156  U.  S.  3ii7. 
15  S.  Ct.  412.  39  L.  Ed.  463. 

Where  the  terms  of  an  old  grant,  presented 
to  the  court  of  private  land  claims  for  confirma- 
tion, are  ambiguous  as  to  a  boundary,  there 
being  two  objects,  either  one  of  which  may  have 
been  intended,  the  burden  of  establishing  the 
further  one,  including  the  larger  tract,  as  the 
^true  boundary,  rests  upon  the  claimant.— Whit- 
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ne>-  V.  United  States,  17  S.  Ct  857,  167  U.  S. 
529,  42  L.  Ed.  263. 

^=>34.  Adndflsibillty   of    eTidonoe. 

See  8  Cent.  Dig.  Bound.  8S  153-183. 


—i*  Dooumentary  evidenee. 

See  8  Cent.  Dig.  Bound.  »  lCO-162.  164.  166-17«. 

Id  trespass  to  try  title,  it  appeared  that  the 
original  field  notes  of  the  survey  of  the  grant 
involved  were  made  in  English,  and  subsequent- 
ly transcribed  and  translated  into  Spanish,  and 
thus  carried  into  the  grant.  The  surveyor  of 
the  grant,  one  Johnson,  and  his  chain  bearer, 
both  testified  that  the  survey  was  made  but 
once,  and  in  the  year  1833,  and  the  chain  bear- 
er said  it  was  made  in  the  spring.  In  the  gen- 
eral land  office  there  were  on  file  original  Eng- 
lish field  notes  of  the  survey  corresponding  ex- 
actly with  the  notes  in  the  'grant,  excepting  that 
they  called  for  four  intermediate  streams,  while 
the  grant  called  for  but  two,  together  with  a 
map  of  old  surveys,  including  a  sketch  of  the 
one  in  question.  The  field  notes  were  dated 
^'Sunday,  21st,"  and  April  21,  1833,  fell  upon 
Sunday.  Both  notes  and  map  were  reputed  to 
be  the  work  of  Johnson,  and  had  been  on  file 
beyond  the  recollection  of  those  connected  with 
the  office.  In  other  litigation  concerning  the 
boundaries  of  the  grant,  these  documents  were 
held  admissible  by  the  supreme  court  of  Texas. 
13  S.  W.  768.  Held,  that  they  were  admissible 
in  this  case.— Ayers  v.  Watson,  137  U.  S..  584, 
11  S.  Ct.  201.  34  L.  Ed.  803. 

C=>37.   Weifflit    and    anffioienoy    of    evl* 
denoe. 

See  8  Cent.  Dig.  Bound.  S9  184-194. 

Evidence  which  goes  no  further  than  to 
raise  a  doubt  as  to  whether  the  main  channel 
of  the  Mississippi  river  has  not  at  different 
times  varied  from  one  side  of  Island  No.  76 
to  the  other  will  not  support  a  finding  that  this 
channel  ran  to  the  west  of  the  island  when  Mis- 
sissippi was  admitted  to  the  Union,  and  was 
therefore  a  part  of  that  state,  where  such  find- 
ing is  opposed  by  testimony  from  memory  and 
tradition,  by  the  presumption  from  the  estab- 
lishment ok  the  channel  on  the  east  side  for^  a 
time  running  back  nearl^^  or  quite  to  the  admis- 
sion of  Arkansas,  and  by  consensus  of  action 
on  the  part  of  the  two  states  concerned  and 
the  United  States.  Decree,  Moore  &  McFerrin 
V.  McGuire  (C.  C.  1906)  142  F.  787,  reversed. 
-Moore  v.  McGuire,  27  S.  a.  483.  205  U. 
S.  214.  51  L.   Ed.   770. 

<&=>38.   Trial  of  Issues. 

See  8  Cent.  Dig.  Bound.  SS  195-208;    46  Cent.  Dig. 
Trial,  fi  787. 

®=»40.  —  Questions  for  Jury. 

See  8  Cent.  Dig.  Bound.  Sfi  196-204. 

In  trespass  to  try  title,  the  question  was  as 
to  the  proper  boundaries  of  a  certain  survey. 
The  field  notes  of  the  survey  called  for  two 
hackberry  trees  at  the  eastern  terminus  of  the 
northern  boundary  line,  "as  landmark  for  the 
third  comer."  Plaintiff  relied  on  two  hackberry 
trees  found  in  the  eastern  line  of  the  survey, 
which  was  undisputed,  and  the  evidence  showed 
that  they  were  duly  marked  and  blazed,  and 
that  they  were  at  about  the  proper  distance 
from  other  natural  landmarks  to  correspond 
with  the  field  notes  of  the  survey,  and  to  make 
the  survey  contain  the  given  quantity  of  land. 
Held  that,  though  the  field  notes  did  not  do: 
scribe  such  trees  as  being  marked,  and  did  not 
refer  to  other  near  objects  as  bearing  upon 
them,  it  was  proper  to  let  the  jury  say  whether 
the  hackberries  relied  on  by  plaintiff  were  the 
same  trees  called  for  by  the  survey ;  and  that, 
if  they  were  the  same,  they  would  control  the 
distance  assigned  to  the  western  boundary. — 
Avers  v.  Watson,  113  U.  S.  594,  5  S.  Ct.  041. 
28  L.  Ed.  1093. 


In  ejectment  for  a  strip  of  land,  23  feet 
wide,  used  by  defendant  as  a  street,  it  appeared 
that  a  plat  of  the  land  adopted  by  the  court  in 
partition  proceedings,  and  approved  by  defend- 
ant's president  and  board  of  trustees,  fixed  the 
southern  boundary  lien  of  plaintiff's  land  23 
feet  south  of  the  center  of  the  street  as  laid  out 
by  defendant.  Plaintiff's  evidence  shgwed  that 
there  had  never  been  a  government  subdivisional 
survey  of  the  quarter  section  embracing  the 
land  m  dispute,  but  that  the  original  owners  had 
subdivided  it  so  as  to  contain  80  acres  in  the 
north  half  and  77.23  acres  in  the  south  half,— 
the  quarter  section  not  containing  the  full  160 
acres ;  that  the  southwest  10  acres  of  the  north 
80  acres  had  been  conveyed  to  plaintiff;  and 
that  an  ancient  dividing  fence,  forming  the 
southern  boundary  of  plaintiff's  land,  had  been 
located  23  feet  south  of  the  center  of  the  street, 
which  coincided  with  a  line  drawn  halfway  be- 
tween the  north  and  south  lines  of  the  quarter 
sectiim.  Held,  that  the  question  as  to  the  loca- 
tion- of  the  true  southern  boundary  of  plaintiff's 
land  was  for  the  jury,  and  that  it  was  improp- 
er to  charge  that  the  true  southern  boundary 
of  plaintiff's  land  was  a  line  equidistant  from 
the  north  and  south  lines  of  the  quarter  section, 
though  defendant's  expert  witnesses  testified 
that  that  was  the  proper  method  of  locating  it. 
— McKey  v.  Village  of  Hyde  Park,  134  U.  S. 
84,  10  S.  Ct.  512,  33  L.  Ed.  8(30. 


—  Instrnotions. 

See  8  Cent.  Dig.  Bound.  §S  205-207. 

An  old  map  found  in  the  general  land  office 
of  Texas,  and  reputed  to  be  the  work  of  the 
original  surveyor  of  the  Moreno  grant,  contain- 
ed a  sketch  of  the  survey,  with  notes  indicating 
that  the  lines  were  run  in  the  opposite  direction, 
from  the  southeast  corner.  Defendant  asked  a 
charge  that  if  the  testimony  was  insufficient  to 
identify  the  hackberries  found  as  the  hackber- 
ries called  for  in  the  grant,  and  the  jury  could 
not  fix  the  northeast  corner  or  the  north  line 
by  any  other  marks  or  monuments,  then  they 
must  fix  it  by  the  courses  and  distances  of  the 
first  and  second  lines  of  the  survey,  extending 
the  north  line  the  570  varas  necessary  to  make 
it  intersect  the  blazed  east  line.  The  court  had 
charged  the  same,  in  substance,  with  the  addi- 
tional qualification  that  the  jury  must  first  be 
satisfied  that  the  original  survey  was  not  com- 
menced from  the  southeast  instead  of  the  south- 
west corner.  Held^  that  this  qualification  was 
necessary,  and  the  charge  asked  was  properly 
rejected.— Ayers  v.  Watson,  137  U.  S.  584,  Jl 
S.  Ct.  201,  34  L.  Ed.  803. 

October  18,  1833,  the  government  of  Texas 
granted  to  Maximo  Moreno  a  tract  of  11  leagues 
of  land  extending  northward  from  the  San  An- 
dres river,  which  runs  diagonally,  southeast- 
ward, across  its  front.  The  original  survey 
called  for  a  stake  in  the  prairie  at  the  north- 
west corner,  and  for  two  hackberries  at  the 
northeast  corner.  The  stake  had  entirely  disap- 
peared. Running  the  courses  and  distances  for- 
ward from  the  southwest  corner  made  the  east 
line  4,000  varas  too  long,  gave  no  trace  of  the 
hackberries  at  the  northeast  corner,  and  dis- 
closed serious  discrepancies  in  the  other  natural 
calls.  Running  them  backward  from  the  south- 
east comer  gave  two  blazed  hackberries  at  the 
northeast  corner,  and  corresponded  much  better 
with  the  other  natural  calls,  but  made  the  west 
line  4,000  varas  too  short.  The  north  line,  ais 
called  for,  running  forward,  was  blazed  on  the 
trees,  and  the  east  line  was  blazed  northward 
beyond  the  hackberries  about  4,000  varas,  but 
the  distances  of  the  north  line  made  it  fall  short 
of  the  east  line  by  about  570  varas,  and  the 
evidence  tended  to  show  that  these  marks  were 
made  about  30  years  after  the  original  survey. 
The  court  charged  that  the  jury  must  follow  the 
tracks  of  the  surveyor  so  far  as  discoverable 
with  reasonable  certainty  upon  the  ground,  and 
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that  marked  trees  designating  a  comer  or  line 
should  control  both  courses  and  distances.    Held 

{)roper,  and  a  charge  that  if  the  marked  north 
ine,  and  the  east  line  above  the  hackberries, 
were  run  at  the  original  survey,  they  must  be 
considered  the  true  boundaries,  would  have  been 
misleading  as  an  independent  proposition,  be- 
cause it  ignored  the  evidence  tending  to  locate 
the  comer  at  the  hackberries*  which  was  the 
most  controlling  evidence  in  the  case. — Id. 

In  an  action  involving  a  question  as  to  the 
boundaries  of  a  grant,  an  instruction  that  if 
from  the  evidence  the  jury  finds  that  some  of 
the  natural  objects  called  for  are  uncertain  or 
doubtful,  and  some  are  certain,  the  certain  ones 
will  prevail,  cannot  reasonably  be  construed  as 
saying  that  if  there  is  ''conflicting  evidence"  as 
to  the  existence  or  location  of  any  of  the  nat- 
ural calls,  such  calls  should  be  wholly  disre- 
garded ;  and  a  reviewing  court  will  not  assume 
that  the  jury  so  understood  it — New  York  & 
T.  Land  Co.  v.  Votaw,  150  U,  S.  24,  14  S.  Ct 
1,  37  L.  E3d.  983. 

^=s>49.  Praotioal  loeation  by  partiea. 

See  8  Cent.  Dig.  Bound.  (S  243-248. 

In  1886  plaintiff  purchased  lands  adjoining 
those  of  defendant  land  company,  and  which  he 
had  never  seen.  ,  Soon  afterwards  be  employed 
D.  as  his  agent* and  attorney  in  the  manage- 
ment and  protection  of  such  land  from  depreda- 
tion, and  gave  him  full  power  and  authority  to 
carry  out  the  purposes  of  his  agency.  Defend- 
ant, being  desirous  of  painting  a  boundary  line 
of  its  lands  as  a  guard  against  trespassing  on 
the  lands  of  adjoining  owners  in  its  lumbering 
operations,  informed  D.  of  its  intentions;  and, 
on  his  assent  thereto  as  plaintiffs  agent,  de- 
fendant, on  its  own  responsibility,  employed  W. 


to  run  and  paint  such  line.  W.  was  paid  for 
his  work  by  defendant  alone,  and  his  instruc- 
tions were  received  from  it.  He  went  upon  the 
lands,  and  painted  the  line  on  three  sides  of  de- 
fendant's tract,  according  to  its  location  claim- 
ed by  defendant.  D.,  having  examined  certain 
portions  of  this  painted  line,  assented  to  It  as 
a  correct  boundary  line  between  the  lands  of 
defendant  and  plaintiff.  In  the  autumn  of  1866 
two  members  of  defendant  company  visited 
plaintiff,  who  was  a  nonresident,  and  informed 
him  of  the  transaction  that  had  taken  place  with 
regard  to  the  running  of  the  painted  line.  He 
replied  that  he  had  never  been  on  the  lands,  but 
that  D,  was  his  attorney  and  agent  in  the  mat- 
ter, and  what  D.  did  met  his  approval.  It  turn- 
ed out  that  the  painted  line  included  a  part  of 
plaintiffs  lands.  HM,  that  since  plaintiflTs  as- 
sent was  not  given  .to  settle  a  dispute,  but  ac- 
quiescence in  the  running  of  a  line  about  which 
no  dispute  had  then  arisen,  and  on  supposition 
that  the  person  engaged  in  running  It  knew 
where  the  true  lines  were,  it  was  an  aoquies- 
cence  resulting  from  a  pure  mistake  and  error, 
and  did  not  estop  plaintiff  from  claiming  his 
rights  when  he  d^overed  the  mistake. — Schrae- 
der  Min.  &  Mfg.  Go.  v.  Packer,  129  U.  S.  688, 
9  S.  Ct  385,  32  L.  Ed.  760. 

^=»54.   Offloial  surreys. 

See  8  Cent.  Dig.  Bound.  fS  283,  268-S77. 

A  court  of  the  United  States  sitting  in 
equity  cannot  control  a  person  in  the  discharge 
of  his  duties  as  princapal  surveyor,  or  take 
charge  of  the  records  of  his  office,  or  declare 
their  effect  to  be  other  than  what  appears  upon 
their  face.— Fussell  v.  Gregg,  118  U.  S.  550,  5 
S.  Ct.  631,  28  I/.  Ed.  993;  Same  v.  Hughes, 
113  U.  S.  565,  5  S.  Ct.  639,  28  U  Ed.  998w 


BOUNTIES. 


Scope-Note. 

riNCLUDES  pecuniary  premiums  offered  by  government  to  all  persons  enlisting  in  the 
public  service,  or  engaging  in  iMirticular  industries,  or  performing  specified  services  for 
the  public  benefit ;  acceptance  of  such  offers  and  performance  of  conditions  thereof  or  serv- 
ices required ;  and  proceedings  to  obtain  and  payment  of  such  bounties. 

[For  related  matters  under  other  topics,  see  cross -roforoncos  after  analysis.] 

Analysis. 

2.  Destruction  of  enemy's  vessel. 
7.  Production  of  sugar. 

Cross-References. 


See  Pensions. 

Affecting  amount  of  duty,  see  Customs  Duties, 
^->21. 

Appropriation. of  funds  for  payment,  see  Unit- 
ed States,  ^=s>85. 

Bounty  lands,  see  Public  Lands,  ^=942-46. 


Estoppel  to  question  constitutionality  of  boun- 
ty law,  see  Constitutional  Law,  ^=»43. 

In  lieu  of  prize  money,  see  War,  ^=:>28. 

Rewards  offered  for  performance  of  single  and 
special  services,  see  Rewards. 


^=»2.  Deatn&otioa  of  enemy's  vessel. 

See  8  Cent.  Dig.  Bounties,  S  36. 

The  bounty,  in  lieu  of  prize  money,  allowed 
by  Act  June  30,'  1864,  c.  174,  applies  only  to 
successes  achieved  by.  the  navy  alone,  w^ithout 
the  assistance  of  the  army,  and  solely  by  mari- 
time force.— United  States  v.  Steam  Vessels  of 


War  Seaboard,  Texas,  Beaufort,  106  U.  S.  607, 
1  S.  Ct.  530,  27  L.  Ed.  286. 

In  determining  whether  vessels  of  the  en- 
emy sunk  or  destroyed  wefe  of  inferior  or 
superior  force  to  the  American  vessels  engaged 
in  the  battle,  for  the  purpose  of  fixing  the 
amount  of  bounty  to  be  awarded  under  Rev.  St. 
U.  S.  I  4635,  the  land  batteries,  mines  and  tor- 
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BREACH  OF  THE  PEACE 


pedoes  not  controlled  by  those  In  charge  of  the 
enemy's  vessels,  but  which  supported  those  ves- 
sels,  are  to  be  excluded  altogether  from  con- 
sideration, and  the  size  and  armanents  of  the 
vessels  sunk  or  destroyed,  together  with  the 
number  of  men  upon  them,  are  alone  to  be  re- 
garded.—Dewey  V.  United  States,  20  S.  Ct 
981.  178  U.  S.  510,  44  L.  Bd.  1170. 

^=»7.  Production  of  susar* 

See  8  Cent.  Dig.  Bounties,  f  S7. 

The  equitable  obligation  of  the  government 
to  pay  the  bounty  offered  to  sugar  producers  is 
not  affected  by  the  question  of  the  constitution- 
ality of  the  bounty  provision,  no  attack  there- 
on having  becm  made  by  any  government  offi- 
cer during  the  three  years  of  its  operation, 
and  payments  thereunder  having  been  made 
without  objection.— United  States  v.  Realty  Co., 
163  U.  S.  427,  16  S.  Ct  1120.  41  L.  Ed.  215. 

The  claim  of  sugar  producers  to  be  paid 
the  amount  of  the  bounties  allowed  by  Act  Oct. 
1,  1890,  in  spite  of  the  repeal  of  this  act  by 
Act  Aug.  19,  1894,  which  forbade  the  payment 
of  bounties,  was  such  an  equitable  and  honora- 
ble obligation  on  the  part  of  the  government  as 
to  authorize  the  appropriation  by  congress  of 
money  for  the  payment  of  such  bounties,  the 
producers  having  in  good  faith  acted  in  reliance 
upon  the  former  aot. — Id. 

The  act  of  October  1,  1890,  giving  a  right 
to  a  sugar  bounty,  having  by  its  provisions  cre- 
ated relations  between  the  sugar  grower  and 
manufacturer  such  as  to  make  them,  in  effect, 
joint  producers  of  the  sugar,  the  right  of  those 
parties,  in  respect  to  sugar  produced  in  Louisi-* 
ana.  to  reserve  a  lien  in  favor  of  the  grower  up- 
on the  bounty  to  secure  a  balance  due  on  the 
price  of  his  can&  is  controlled  solely  by  the 
federal  laws,  unaffected  by  the  provisions  of  the 
Louisiana  Code  relating  to  liens  and  privileges. 
— Bnrdon  Cent.  Sugar  Refining  Co.  v.  Payne, 
17  S.  Ct.  754,  167  U.  S.  127,  42  L.  Bd.  105. 

Under  the  provision  in  the  act  of  Octo- 
ber 1,  1890  (26  Stat.  567),  giving  a  bounty  to 
"the  producer  of  sugar,"  and  the  supplementary 
act  of  March  2,  1896  (28  Stat.  910,  933),  the 
person  intended  to  be  benefited  was  the  manu- 
facturer of  the  sugar,  rather  than  the  pro- 
ducer of  the  cane,  when  these  were  different 
persons.  Decree,  Succession  of  Allen,  22  So. 
319,  49  La.  Ann.  1096,  reversed.— Allen  v. 
Smith,  19  S.  Ct  446,  173  U.  S.  389,  43  U  Ed. 
741. 

A  sugar  planter,  at  his  death,  in  Septem- 
ber, 1894,  left  standing  on  his  plantation,  near- 
ly ready  for  harvesting,  a  large  crop  of  sugar 
cane.  He  had  complied  with  the  provisionis  of 
the  bounty  law  of  October  1,  1890  (26  Stat 


567),  which  was  repealed  about  a  month  before 
his  death.  By  his  will,  he  bequeathed  one- 
half  the  proceeds  of  his  plantation  to  his  wife 
but  allowed  his  executors  five  years  in  which  to 
sell  the  property  and  close  up  the  estate.  In 
the  meantime  the  plantation  was  to  be  worked 
or  rentedt  and  the  net  profits  paid  to  his  wife. 
His  executors  manufactured  into  sugar  the  crop 
of  1894,  whereby  a  right  accrued  to  the  sup- 
plementary bounty  provided  by  the  act  of 
March  2,  1895  (28  Stat  910,  933).  Held,  that 
in  BO  doing  the  executors  acted  for  the  wife, 
who  was  therefore  the  "producer''  of  the  sugar, 
in  the  meaning  of  the  bounty  law,  and  entitled 
to  the  whole  of  the  bounty,  as  against  the  tes- 
tator's legal  heirs,  who  claimed  it  as  an  un- 
devised asset. — Id. 

BOYCOTT. 

See- 
Injunction,  ^=»101. 
Monopolies,  ^=»14. 

BRAKEMAN. 

Fellow  servant  of  enginemen,  see  Master  and 
Servant,  <8=»198. 

BREACH. 

Contracts,  bonds,  conditions  or  covenants,  see- 
Appeal  and  Error,  <8=»1228-1232. 
Bail,  <8=>75. 
Bonds,  ^=>109,  lia 
Carriers,  «=>268-278. 
Compromise  and  Settlement,  ^=^20. 
Contracts,  <8s>278-320. 
Covenants,  «=»87-100,  108. 
Deeds,  <d==>159-162. 
Injunction,  «=s>57-59.  234,  235. 
Insurance,  <8=»25O-d00,  306-366. 
Landlord  and  Tenant  ^=»102-108. 
Pardon,  ^=»14. 
Sales,  <8=s>155-181. 
Trusts,  «=»98-100,  102. 
Vendor  and  Purchaser,  ^=9135-186. 
Waters  and  Water  Courses,  «=s>200. 
Wills,  «»659-665. 

BREACH  OF  MARRIAGE  PROMISE. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  8  Gent  Dig.  Breach  of  M.  P.] 

BREACH  OF  THE  PEACE. 

[No  paragraphs  or  references  in  this  Digest    But 
see  8  Cent.  Dig.  Breach  of  P.] 
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BRIBERY. 


Scofe-Note. 

[INCLUDES  offertng,  promising,  giving,  accepting,  or  agreeing  to  accept  money,  prop- 
erty, or  other  consideration  to  influence  official  action  by  a  public  officer,  judiciai,  legis- 
lative, or  executive ;  nature  and  extent  of  criminal  responsibility  therefor,  and  grounds  of 
defense:   and  prosecution  and  punishment  of  such  acts  as  public  ofiFenses. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis^] 

Analysis, 

«=»1.  Nature  and  elements  of  oifenses. 
2.  Statutory  provisions. 
6.  Indictment  or  information. 
6.  Requisites  and  sufficiency. 

Cross-References. 


Ex  post  facto  law,  see  Constitutional  Law, 
Extortion  under  color  of  office,  see  Extortion. 


Venue,  see  Criminal  Law,  ^=»113« 
Voters,  see  Elections,  ^=»311. 


^s»l.   Nature  and  elements  of  offenses. 

See  8  Cent.  Dig.  Brib.  SS  2,  3. 

A  bank  dieck  is  not  an  "obligation  for  the 
payment  of  money,"  within  the  legal  meaning 
of  such  term  as  used  in  Rev.  St.  §  5451  [U.  S. 
Comp.  St.  1901,  p.  3680],  providing  for  the  pun- 
ishment of  bribery  of  United  States  officers. 
Order  (D.  C.)  United  States  v.  Green,  136 
F,  618,  affirmed.— Green  v.  MacDoueall,  26  S. 
Ct.  748,  199  U.  S.  601,  50  L.  Ed.  328. 

The  tendering  by  a  person  of  bis  personal 
check,  drawn  on  a  bank  and  payable  to  an  offi- 
cer of  the  United  States,  to  such  officer,  with 
intent  thereby  to  aflfect  his  official  action,  does 
not  constitute  the  crime  of  bribery,  under  Rev. 
St  §  5451  [U-  S.  Comp.  St.  1901,  p.  3680], 
since  a  check  made  and  delivered  for  such  ille- 
gal purpose  is  void,  and  not  within  any  of  the 
classes  of  instruments  enumerated  in  the  stat- 
ute.— Id. 

The  official  action  sought  to  be  influenced 
by  a  bribe  charged  to  have  been  given  and  ac- 
cepted contrary  to  the  federal  Criminal  Code, 
ii§  39,  117  (Act  March  4,  1909,  c.  321,  35  Stat. 
1096,  1100  [U.  S.  Comp.  St.  Supp.  1911,  pp. 
1600,  1623]),  need  not  have  been  prescribed  by 
statute,  but  may  be  found  in  an  established 
usage  which  constituted  the  common  law  of  the 
executive  department.— United  States  v.  Bird- 
saU,  34  S.  Ct.  512,  233  U.  S.  223,  58  L.  Ed. 
930,  reversing  judgment  (D.  C.)  206  F.  818. 

^=»2.   Statutory  proTislons. 

See  8  Cent.  Dig.  Brib.  S  !• 

Pen.  Code  N.  Y.  {  72,  prescribing  the  pun- 
ishment for  bribery,  repealed  New  York  City 
Charter,  §  100,  and  subsequently  the  consolida- 
•  tion  act,  the  purpose  of  which  was  to  codify  the 
existing  laws  local  to  the  city,  passed  July  1, 
1882,  to  take  eflfect  March  1,  1883,  re-enacted 
section  100  as  section  58  of  the  new  act  Pen. 
Code,   $   725,    which   took   effect   December   1, 
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1882,  excepted,  from  its  operation  acts  granting 
or  amending  the  charters  of  municipalities,  ex- 
cept as  repealed  by  subsequent  laws.  The  con- 
solidation act  provided  that,  as  to  the  operation 
of  the  two  acts,  the  Penal  Code  should  be 
treated  as  taking  effect  after  the  former  act. 
Heldt  that  section  725  did  not  preserve  section 
100  of  the  former  charter  as  section  58  of  the 
consolidation  act,  but  that  section  72  became  the 
law  applicable  to  bribery  in  the  city,  as  to 
cases  arising  after  its  passage. — Jaehne  v.  Peo- 
ple of  New  York.  128  U.  S.  189,  9  S.  Ct.  70, 
32  L.  Ed.  398,  affirming  (C.  C.)  In  re  Jaehne, 
35  F.  357. 

Though  Pen.  Code  N.  Y.  {  72,  which  increas- 
ed the  penalty  for  bribery,  was,  by  its  adop- 
tion by  the  consolidation  act  relating  to  local 
city  laws,  made  applicable  to  bribery  in  the 
city  committed  before  it  took  effect,  and  as  to 
such  is  void,  its  validity  is  not  affected  as  to 
offenses  arising  after  April  1,  1883.  when  both 
the  consolidation  act  and  the  Penal  Code  were 
in  force. — Id. 

^s>5.  Indietment    oir   information* 

See  8  Cent.  Dig.  Brib.  SS  5-d. 


—  Requisites  and  snAeieney. 

See  8  Cent.  Dig.  Brib.  SS  6-8. 

The  offense  denounced  by  Rev.  St.  S  5451 
[U.  S.  Comp.  St  1901,  p.  3680],  is  properly  de- 
scribed in  a  complaint  as  bribery,  of  an  officer 
of  the  United  States,  being  so  designated  in  the 
marginal  note  to  the  section,  which  was  a  part 
of  Uie  Revised  Statutes  when  the  same  were 
enacted.  Order  (D.  C.)  United  States  v.  Green, 
136  F.  618,  affirmed.— Green  v.  MacDougall,  26 
S.  Ct.  748. 199  L.  S.  601,  50  L.  Ed.  328. 

BRICK  YARDS. 

See  Municipal  Corporations,  ^:»613. 
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BRIDGES. 


Scope-Note. 

[INCLUDES  the  construction,  maintenance,  regulation,  and  use  of  bridges  for  the 
passage  of  the  public,  whether  erected  under  franchises  granted  therefor  or  directly  by  the 
government,  and  whether  passage  be  subject  to  payment  of  tolls  or  free:  organization, 
franchises,  and  powers  of  bridge  companies;  and  rights,  duties,  and  liabilities  of  such 
companies  or  of  municipalities  in  respect  to  the  management  and  operation  of  their  bridges. 

[For  related  matters  under  other  topics,  sea  cross -refarenees  after  analysis.] 

Analysis. 

I.  Establishment,  Construction,  and  Maintenance. 

^=3  6.  Establishment  by  public  authorities. 

7.  In  general. 

20.  Construction. 

II.  Regulation  and  Use  for  Travel. 

[No  paragraphs  or  references  in  this  Digest    But  see  8  Cent.  Dig.  Bridges, 
71-122.] 

Cross-References, 


Fraud  of  contractor,  see  Fraud,  ^=:>3. 

Imposing  on  railroad  expense  of  bridge  over 
highway,  due  process  of  law,  see  Constitution- 
al Law,  €=>280. 


Over  navigable  waters,  see  Navigable  Waters, 

€=>20. 
Regulation  as  interference  with  commerce,  see 

Commerce,  €=>26,  48,  58,  69,  73,  7|. 


I.  ESTABI.ISHMENT,  OONSTRUOTION, 
AKD  MAINTENANCE. 

See  Eminent  Domain,  ^s>2,  59. 

Due  process  of  law,  see  Constitutional  Law, 
<©=>291. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=>120,  138. 

Special  privileges,  see  Constitutional  Law,  ^=» 
205. 

^=»6.  Establislmient  by  pnblic  antbori- 
ties. 

S«e  8  Cent.  Dig.   Bridge!,   if  9-24. 


^»>  In  K^Beral. 

See  8  Cent.  Dig.  Bridges.  {{  9-U.  16.  16. 

Gen.  St  c.  28.  art  16,  §  1,  providing  that 
county  courts  shall  have  jurisdiction  to  "erect 
and  keep  in  repair  •  •  •  necessary  bridges," 
authorizes  a  county  to  erect  a  bridge  over  a 
boundary  stream,  witliout  the  co-operation  of 
the  adjoining  county,  and  a  contract  therefor  is 
valid,  though  chapter  94,  art.  1,  provides  (sec- 
tion 36)  that,  when  the  county  court  of  any 
county  shall  deem  it  advisable  to  construct  a 
bridge  over  any  place  between  that  and  an  ad- 
joining county,  tne  court  shall  appoint  a  com- 
missioner, and  notify  the  court  of  the  adjoining 
county,  and  request  the  latter  to  appoint  a  like 
commissioner,  and  it  shall  be  the  duty  of  the 
court  so  requested  to  appoint  such  commission- 
er ;  that  the  commissioners  shall  meet  and  agree 
on  a  plan  for  the  bridge,  and  contract  for  the 
erection  thereof,  the  cost  to  be  apportioned  be- 
tween the  two  counties ;  and  (sections  37,  38) 
that,  if  such  adjoining  county  refuses  to  appoint 
a  commissioner,  it  may  be  compelled  to  do  so 
by  mandamus.— Washer  v.  Bullitt  County,  110 
U.  S.  558,  4  S.  Ct  249.  28  L.  Ed.  249. 


Comstntotion. 

See  8  Cent  Dig.  Bridges,  if  37-44,  46.  47 ;    12  Cent 
Dig.  Counties.  §  197. 


By  the  settled  course  of  decisions  in  Ken- 
tucky the  justices  of  the  peace  do  not  form  a 
necessary  part  qI  the  county  court,  except  when 
sitting  as  a  court  of  claims,  or  when  engaged 
in  making  appropriations  or  levying  taxes ;  and 
a  contract  for  building  a  bridge  having  been  en- 
tered into  in  the  prescribed  manner,  the  county 
court  held  by  the  county  judge  alone,  had  the 
power  to  superintend,  and  control  the  erection 
of  the  bridge.— Bullitt  County  v.  Washer,  130  U. 
S.  142,  9  S.  Ct  499,  32  L.  Ed.  885. 

Gen.  St.  Ky.  art.  17,  c.  28,  relating  to  the 
county  court,  declares  the  county  court  to  be  a 
court  of  record,  and  requires  the  records  to  show 
at  all  times  by  whom  the  court  is  held,  and, 
when  the  justices  of  the  peace  form  a  part  of 
the  court,  to  state  the  names  of  those  present. 
Article  3,  c.  27,  §  1,  provides  that  the  county 
court,  unless  composed  of  a  majority  of  the  jus- 
ties  of  the  peace, '  shall  not  have  power  to  ap- 
propriate revenue  or  to  make  any  charge  there- 
on greater  than  $50.  Held^  that  when  the  rec- 
ord shows  that  the  court,  "properly  constituted," 
decided  on  the  necessity  for  the  erection  of  a 
bridge,  made  an  appropriation  for  preliminary 
work,  appointed  an  agent  to  make  the  contract, 
and  recognized  the  contract  by  directing  a  levy 
of  taxes  to  pay  for  the  work  done,  it  is  not  nec- 
essary that  it  should  also  show  that  the  con- 
tract was  reported  to  and  accepted  by  the  court. 
—Id. 

n.   REGULATION  AND  USE  FOR 

TRAVEL. 

[No  paragraphs  or  referenceB  In  this  Digest  But 
see  8  Cent  Dig.  Bridges,  l\  71-122.] 

BRIEFS. 

Leave  to  file  briefs  by  amicus  curiie,  see  Ami- 
cus CuricR,  ^=»1. 

On  appeal  or  writ  of  error,  s€e  Appeal  and  Er- 
ror,  €=>763-773. 


TUs  Diseat  is  compiled  on  tlie  Key-Nvmber  System.   For  ezplanation*  see  page  ill. 
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BROKERS. 

Scope-Note. 

[INCLUDES  the  regulation  and  conduct  of  the  business  of  negotiating  contracts  and 
bargains  on  behalf  of  others,  without  possession  or  control  by  the  broker,  as  such,  of  any 
property  involved;  and  rights,  powers,  duties,  and  liabilities  of  such  broilers  and  their 
principals  or  employers,  as  between  themselves  and  as  to  others,  arising  from  the  relation 
between  them  and  incidental  transactions,  such  as  advances,  pledges,  etc 

[For  rdatftd  matters  under  other  topics,  see  orose- references  after  analysis.] 

Analysis, 
I.  Regulation  and  Conduct  of  Business  in  General. 

II.  Employment  and  Authority. 

[No  paragraphs  or  references  In  this  Digest.    But  see  8  Gent  Dig.  Brok.  8 
4-45.] 

III.  Duties  and  Liabilities  to  Principal. 

^=»  24..  Purchases  and  sales  on  margin. 
29.  Failure  to  act. 
38.  Actions  for  negligence  or  wrongful  acts  of  broker. 

IV.  Compensation  and  Lien. 

^==>41.  Ratification  of  broker's  acts. 
,  43.  Necessity  of  contract  in  writing. 
47.  Sufficiency  of  services  of  broker. 

62.  Completion  of  negotiations. 

64.  Ability  and  willingness  of  party  procured  to  perform  con- 
tract. 

58.  Invalidity  of  contract  or  transaction  ne'gotiated. 

59.  Failure  to  complete  contract  or  transaction  negotiated. 

60.  In  general. 

68.  Rate  or  amount  of  compensation. 

69.  In  general. 

V.  Actions  for  Compensation. 

88.  Trial. 


VI.  Rights,  Powers,  and  Liabilities  as  to  Third  Persons. 

^=393.  Purchases,  sales,  and  conveyances. 

94.  In  general. 

99.  Undisclosed  agency  or  principal. 

103.  Repudiation  or  ratification  of  broker's  acts. 

Cross-References, 


See  Factors. 

Gambling  transactions,  see  Gaming?,  ^=»35-38. 
Preferential  transfers  on  bankruptcy,  see  Bank- 
ruptcy, ^=»159. 


Rights  and  liabilities  as  members  of  exchange, 
see  Exchanges. 


I.  BE017I.ATI0N  AND  CONDUCT  OF 
BUSINESS  IN   OENERAIi. 

See  8  Cent.  Dig.  Brok.  ifi  1-3. 

Dae  process  of  law,  sec  Constitutional  Law, 
<©=>287,  296. 

Equal  protection  of  laws,  sec  Constitutional 
Law,  <g=>230. 

Interference  with  liberty  to  contract,  see  Con- 
stitutional Law,  <©=»276. 

Interstate  commerce  regulations,  see  Commerce, 

n.   EMPLOYMENT  AND  AUTHORITY. 

[No  paragraphs  or  references  In  this  Digest.  But 
see  8  Cent.  Dig.  Brok.  98  4-I5-] 


m.  DUTIES  AND  I.IABIi:.ITIES  TO 

PRINCIPAL.     • 

See  Account,  ^=3>4,  6. 

^=»24.  Pnrcliases   and   sales   on  marcia* 

See  8  Cent  Dig.  Brok.  i  19. 

A  stockbroker  is  not  the  owner  of  the 
shares  of  stock  which  he  purchases  and  car- 
ries for  his  customers  on  margin,  but  is  essen- 
tially,  if  not  strictly,  as  understood  at  common 
law,  a  pledgee:  Judgment  (1906)  147  F.  659, 
77  C.  0.  A.  643,  affirmed.— Richardson  v.  Shaw, 
28  S.  Ct  512,  209  U.  S.  365,  52  U  Ed.  835, 
14  Ann.  Cas.  981. 
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BBOKERS,  III,  IV 


^=»29.   Failure  to  act. 

8c«  8  Cent.  Dig.  Brok.  I  22. 

A  stockbroker  who,  when  directed  by  tele- 
graph to  sell  stocks  of  his  principal  in  his  pos- 
session, and  convert  them  into  other  stocks,  does 
not  do  so,  and,  instead  of  promptly  notifying  the 
latter  of  his  refusal  by  telegraph,  informs  him 
by  mail,  which  requires  two  days,  is  liable  for 
loss  resulting  from  his  failure  to  obey  instruc- 
tions, though  his  principal  is  indebted  to  him  for 
previous  advances  to  a  greater  amount  than  the 
market  value  of  the  stocks.— Gallagher  v.  Jones, 
129  U.  S.  193,  9  S.  Ct.  335,  32  L.  Ed.  658. 

ft 

^s»38.   Actions  for  neeUsence  or  wrong- 
fnl  acts  of  broker. 

See  8  Cent  Dig.  Brok.  fifi  81-81 

The  measure  of  damages  in  an  action 
against  a  broker  for  selling  his  principars 
*  stocks  in  violation  of  his  orders  is  the  highest 
intermediate  value  reached  by  the  stocks  be- 
tween the  time  of  sale  and  a  reasonable  time 
after  the  owner  has  received  notice  of  it  to  en- 
able him  to  replace  the  stocks.— Gallagher  v. 
Jones,  129  U.  S.  193,  9  S.  Ct.  335,  32  L.  Ed. 
658. 

IV.   COMPENSATION  AND  I.IEN. 

See  Customs  and  Usages,  ^=»12,  15. 

^=»41.  Ratiiloation  of  broker's  aotf. 

See  8  Cent.  Dig.  Brok.  fi  41. 

Grain  brokers  employed  by  a  dealer  to  buy 
and  sell  wheat  for  future  delivery  cannot  recov- 
er commi^ions  and  advances  where  they  write 
the  dealer  that  a  contract  which  he  has  for  May 
can  be  changed  to  June  delivery,  to  which 
letter  the  dealer  makes  no  reply,  though  he  is 
in  a  position  to  do  so,  and  the  brokers  then 
change  the  contract,  and  the  fact  that  the  deal- 
er receives  and  retains  a  statement  sent  him  by 
the  brokers,  showing  such  change,  does  not 
show  a  ratification  of  the  brokers'  act  in  mak- 
ing the  change.— Hansen  v.  Boyd,  161  U.  S. 
397.  16  S.  Ct.  571,  40  L.  Ed.  746,  reversing 
judgment  Boyd  v.  Hanson  (O.  C.)  41  F.  174. 

^=»43.   Neeessity  of  oontraet  in  writins. 

See  8  CenL  Dig.  Brok.  |  44;    28  Cent.  Dig.  Frda., 
St.  ot  I  131. 

In  an  action  by  brokers  for  commissions, 
even  if  memoranda  showing  the  transactions 
in  question  were  not  sufficient  under  the  statute 
of  frauds,  this  will  not  affect  plaintiffs'  right  to 
commissions  and  to  the  recovery  of  advance- 
ments made,  where  the  contracts  have  been  duly 
executed  by  them  according  to  their  terms. — 
Bibb  V.  Allen,  149  V.  S.  481,  13  S.  Ct.  950,  37 
L.  Ed.  819. 

^=»47.   Snfileieney  of  aerriees  of  broker. 

See  8  Cent.   Dig.  Brok.    99  66-90;     44   Cent.   Dig. 
Ship.  I  403. 


Completion  of  negotiations. 

See  8  Cent.  Dig.  Brok.  fi  73. 

A  binding  agreement  between  vendor  and 
purchaser  is  not  necessary  before  a  broker's 
commission  can  be  earned,  under  an  agreement 
by  which  such  broker  was  employed  to  find  a 
purchaser.  Judgment  (1906)  27  App.  D.  C. 
500,  affirmed.— Dotson  v.  Milliken,  28  S.  Ct. 
489,  209  U.  S.  237,  52  L.  Ed.  768. 

Ability  and  willinsness  of 
party  proenred  to  perform  oon- 
traet. 

See  S  Cent.  Dig.  Brok.  9S  75-81. 

The  inability  of  the  jprospective  purchaser 
to  complete  the  purchase  is  not  availaole  as  an 
afterthought  to  defeat  the  right  of  the  broker 


employed  to  find  a  purchaser  to  recover  his 
agreed  commissions,  where  the  sale  failed  whol- 
ly through  the  fault  of  the  owner,  who  made  no 
objection  to  the  purchaser.     Judgment   (1906) 

27  App.  D.  C.  500.  affirmed.— Dotson  v.  Mil- 
liken,  28  S.  Ct  489,  209  U.  S.  237,  52  L.  Ed. 
768. 

^s:»58-.  ^*-  InTalidity     of     eontraet     or 
transaction  negotiated. 

See  8  Cent.  Dig.  Brok.  I  90. 

While  a  broker  who  in  good  faith  negoti- 
ates a  contract,  though  it  be  illegal  in  character, 
may  recover  from  his  principal  for  services 
and  actual  advances,  where  he  is  not  privy  tO' 
the  unlawful  design  of  the  parties,  yet  it  he 
brought  the  parties  together  for  the  purpose  of 
entering  into  such  illegal  agreement,  he  is  par- 
ticeps  criminis,  and  has  no  standing  in  court. — 
Irwin  v.  WilUar,  110  U.  S.  499,  4  S.  Ct  160, 

28  L.  Ed.  225. 

^=»59.   Fkilnre  to  oomplete  oontraet  or 
traasaetion  negotiated. 

See  8  Cent  Dig.  Brok.  99  77,  78.  81.  91-97;    44  Cent 
Dig.  Ship.  I  122. 

^s»60.  In  koao'aL 

See  8  Cent  Dig.  Brok.  |  91;    44  Cent  Dig.  Ship. 
I  122. 

A  broker  who  finds  a  person  who  takes 
an  option  on  the  purchase  of  certain  mining 
property,  which  is  never  carried  out,  cannot, 
where  the  owner  dies  before  the  option  ex- 
pires, recover  his  agreed  commission  from  the 
administrator,  when  the  latter,  after  the  ex- 
piration of  the  option,  sells  the  property  to  the 
same  person  and  at  the  same  price. — Crowe  v. 
Trickey^  27  S.  Ct  275,  204  U.  S.  228,  51  L. 
EM.  454,  affirming  judgment  Trickey  v.  Crowe 
(Ariz.  1903)  71  P.  965:  Crowe  v.  Harmon,  27 
S.  Ct.  280,  204  U.  S.  241,  51  L.  Ed.  461,  af- 
firming judgment  Harmon  v.  Crowe  (Ariz.  1903) 
71  P.  1125. 

The  failure  of  the  prospective  purchaser 
of  coal  lands  to  relv  upon  the  owner's  repre- 
sentations to  the  broker  employed  to  find  a  pur- 
chaser that  a  railway  company  had  consented 
or  agreed  to  construct  a  branch  railroad  into 
such  lands  does  not  defeat  the  broker's  right 
to  his  agreed  commissions,  where,  relying  upon 
such  representations,  he  finds  a  purchaser,  and 
the  sale  fails  because  of  their  inaccuracy. 
Judgment  (1906)  27  App.  D.  C.  500,  affirmed.— 
Doteon  V.  Milliken,  28  S.  Ct.  489,  209  U.  S. 
237,  52  L.  Ed.  768. 

A  broker  employed  to  find  a  purchaser 
for  the  whole,  or  any  considerable  part,  of  a 
tract  of  coal  land,  is  entitled  to  his  agreed 
commission,  where  he  finds  a  purchaser  for 
10,000  acres,  and  the  sale  fails  because  of  the 
inaccuracy  of  the  owner's  representations  to 
the  broker  that  a  railway  company  had  con- 
sented or  agreed  to  construct  a  branch  railroad 
into  such  lands. — Id. 

$=968.  Rate  or  amount  of  oompensation. 

See  8  Cent.  Dig.  Brok.  Si  56,  66;    44  Cent   Dig. 
Ship,  i  122. 


— —  In  K^neraL 

See  8  Cent.  Dig.   Brok.  fi  68. 

Itf  an  action  by  brokers  for  commissions, 
where  plaintiffs  were  compelled  by  the  rules  of 
the  exchange,  of  which  defendants  had  full  no- 
tice,  to  go  into  the  market  and  buy  cotton  to 
cover  their  contracts  for  sales  for  future  deliv- 
ery on  defendants'  account  by  reason  of  the 
latter's  failure  to  furnish  sufficient  margins  to 
make  good  the  increase  in  price,  they  are  en- 
titled to  recover  of  defendants,  as  for  advances 
made,  the  difference  between  tne  price  at  which 
the  cotton  was  to  be  sold  and  the  increased 
price  they  were  compelled  to  pay  for  cotton  to 
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cover  the  contracts. — ^Bibb  ▼.  Allen,  149  U.  S. 
481,  13  S.  Ct  950,  37  L.  Ed.  819. 

V.  ACTIONS   FOB   COMPENSATION. 

Harmless  error,  see  Appeal  and  EhTor,  ^=91060. 

^s>88.   Trial. 

See  8  Cent  Dig.  Brok.  t|  121.  128-120:  44  Cent  Dig. 
Ship,  i  123. 

A  finding  that  the  owner  and  purchaser 
had  agreed  upon  terms  is  presupposed  in  an 
instruction  authorizing  the  recovery  of  agreed 
commissions  by  a  broker  employed  to  find  a 
purchaser  for  the  whole,  or  any  considerable 
part,  of  a  tract  of  coal  lands,  who  had  found 
a  purchaser  able,  ready,  and  willing  to  pur- 
chase 10,000  acres  of  the  said  lands  at  the  stip- 
ulated price,  where  the  sale  failed  because  of 
the  inaccuracy  of  the  owner's  representations 
to  the  broker  that  a  railway  company  had  con- 
sented or  agreed  to  construct  a  branch  rail- 
road into  such  lands.  Judgment  (1906)  27  App. 
D.  C.  500.  affirmed.— Dotson  v.  Milliken,  28  S. 
Ct  489,  209  U.  S.  237.  52  L.  Ed.  7C8. 


,  AND  lilABIU- 
PERSONS. 


VI.   RIGHTS, 
TIES  AS  TO 


^=:»93.  Puroliaaes,     sales,     and     oonvey- 
anoes. 

See  8  Cent.  Dig.  Brok.  91  186,  187. 


^^  In  general. 

See  8  Cent.  Dig.  Brok.  {  136. 

A  tender  of  stock  by  a  broker  on  behalf  of 
his  principal,  for  whom  he  has  made  a  sale, 
is  not  invalidated  by  the  fact  that  the  principal 
did  not  at  the  time  have  any  legal  title  to  the 
stock.  Decree  96  F.  648,  38  C.  C.  A.  473,  re- 
versed.—Clews  V.  Jamieson,  21  S.  Ct  845,  182 
U.  S.  461,  45  L.  Ed.  1183. 

The  existence  of  contracts  by  a  broker  for 
diflterent  principals  for  the  sale  of  stock,   on 


an  exchange  by  the  rules  of  which  a  purchaser 
of  the  same  amount  of  stock  from  a  different 
party  may  be  made  a  substituted  purchaser  from 
such  broker,  does  not  prevent  a  privity  of  con- 
tract between  such  substituted  purchaser  and 
the  principal  of  the  broker. — ^Id. 

^s»99.   Undieeloeed  agenoy  or  principal* 

See  8  Cent  Dig.  Brok.  SS  140,  141. 

Privity  of  contract  exists  between  the  un- 
disclosed principal  of  a  broker  who  sells  stock 
on  an  exchange  and  one  who  buys  an  equal 
amount  of  stock  from  another  party,  but  who 
is  made  a  substituted  purchaser  of  the  stock 
soM  by  said  broker  by  virtue  of  the  rules  of  the 
exchange.  Decree  96  F.  648,  38  C.  C.  A.  473, 
reversed.— Clews  v.  Jamieson,  21  S.  Ct.  845,  182 
U.  S.  461,  45  Ia  Ed.  1183. 

^=>103.  Repudiation    or   ratUloatioa    of 
broker's  aets. 

See  8  Cent  Dig.  Brok.  {  147. 

A  contract  of  sale  by  a  broker  is  not  lack- 
ing in  mutuality  when  ratified  by  the  principal, 
merely  because  the  broker  exceeded  his  author- 
ity in  making  the  sale  on  the  terms  agreed.  De- 
cree 96  F.  648,  38  C.  C.  A.  473,  reversed.— 
Clews  v.  Jamieson,  21  S.  Ct.  845. 182  U.  S.  461. 
45  U  Ed.  1183. 

Failure  of  a  principal  to  repudiate  a  sale 
of  stock  made  by  his  broker  on  a  stock  ex- 
change, immediately  after  it  is  reported  to  him. 
operates  as  a  ratification  and  precludes  him 
from  subsequently  contending  that  the  terms  of 
the  sale   were  unauthorized. — Id. 

BUCKET  SHOPS. 

See  Gaming,  <8=s>ia-14,  35-^8. 

Eioual   protection   of   laws,   see   Constitational 
Law,  <g=>240. 


BUILDING  AND  LOAN  ASSOCIATIONS. 

Scope-Note. 

[INCLUDES  bodies,  incorporated  or  unincorporated,  formed  for  the  purpose  of  matanl 
aid  to  members  by  means  of  contributions  to  loans  for  the  erection  of  dwellings  or  other 
objects. 

[For  related  matters  under  other  topios,  &••  cross- r^f^rencM  aft^r  analysia.] 

Analysis. 
«=»7.  Stock. 

12.  Maturity  of  shares. 

25.  Loans. 

27.  What  law  governs. 

46.  Foreign  associations. 

Cross-References. 

Admissions   by   demurrer   In   suit   to   foreclose  |  Impairing  obligation  of  contract,  sec  Constitu- 
mortgage,  see  Equity,  ^=^239.  I     tional  Law,  ^=3>145. 


Stook. 

See  8  Cent.  Dig.  B.  ft  L.  Assoc.  9fi  10-20. 

$=»12.  —  Maturity  of  aharea. 

See  8  Cent  Dig.  B.  ft  L.  Assoc,  i  14. 

The  undertaking  of  a  building  and  loan  as- 
sociation to  mature  certain  shares  of  its  stock 


in  a  specified  time  is  not  affected  by  the  fact- 
that  the  holder  of  such  shares  obtained  a  loan 
from  the  association  on  the  security  of  his 
shares  after  the  by-laws  of  the  corporation  had 
been  amended  to  provide  that  its  stock  should 
mature  and  be  payable  when  the  dues  paid 
thereon,  with  the  apportioned  profits,  equaled 
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BURDEN  OF  PROOF 


the  par  Talae  thereof.  Judgment,  WilUomson 
▼.  Eastern  Building  &  Loan  Aas'n,  38  S.  B. 
616,  1008,  62_  S.  C.  390,  affirmed.— Eastern 
Building  &  Loan  Ass'n  v.  Williamson,  23  S.  Ct 
527,  189  U.  S.  122,  47  L.-  Ed.  735. 

An  absolute  promise  by  a  building  and  loan 
association  to  mature  its  shares  in  a  specified 
time  is  not  changed  to  a  conditional  one,  de- 
pendent upon  the  success  of  the  enterprise,  by 
the  shareholder's  agreement,  as  expressed  in 
the  certificate  of  stock,  to  pay  a  specified  month- 
ly installment  on  each  share  until  it  metures 
or  is  withdrawn,  and  the  provision  of  the  by- 
laws, accepted  bpr  him,  that  such  installments 
shall  be  paid  until  each  share  is  fully  paid. — ^Id. 


Loans. 

See  8  Cent.  Dig.  B.  ft  L.  Amoc.  ||  36,  69;  7  Cent. 
Dig.  Bills  A  N.  |§  30,  106,  213.  248-254.  862.  429.  526, 
647-649,  681,  744,  788,  1051-1054,  1310.  1340,  1341,  1648, 
1938;  U  Cent.  Dig.  ContracU.  fit  2.  145.  162,  190.  198, 
226.  455-461,  724-728.  750.  1216,  1558-1562.  1639;  29  Cent 
Dig.  Interest.  ||  2,  55, 156 ;    47  Cent.  Dig.  Usury.  IS  2-15. 


^^  What  law  ^oirevnu. 

See  7  Gent.  Dig.  Bills  ft  N.  H  30.  106,  213,  248- 
254.  862,  429,  626.  647-649.  681,  744.  788.  1051-1054,  1310. 
1340,  1841.  1648.  1938:  11  Cent.  Dig.  Contracts,  fifi  2. 
145.  162,  190.  198.  226,  455-461.  724-728.  750,  1216,  1558- 
1S62.  1639;  29  Cent  Dig.  Interest  II  2,  56,  156;  47 
Cent   Dig.  Usury,  S|  2-16. 

A  contract  of  a  foreign  loan  association, 
which  is  not  usurious  under  the  laws  of  the 
state  where  the  association  is  domiciled  and 
where  the  obligations  are  payable,  cannot  be  at- 
tacked for  usury  in  the  state  where  the  land 
mortgaged  is  situated. — ^Bedford  v.  Eastern 
Building  &  Loan  Ass'n,  21  S.  Ct  597,  181  U. 
8.  227,  45  L.  Ed.  834. 

A  foreign  building  association,  having  no 
ofiSce  or  general  a^ent  in  Mississippi,  but  hav- 
ing special  agents  m  various  towns  of  the  state 
to  solicit  stock  subscriptions,  receive  payments 
of  dues,  interest,  and  premiums,  and  applica- 
tions for  loans,  loaned  money  to  a  shareholder, 
residliig  in  Mississippi,  the  certificate  of  stock 
providing  that  payments  should  be  made  at  the 
association's  principal  ofllce,  unless  the  "stock- 
holder received  official  notice  in  writing  from 
the  association  designating  a  depository  or  col- 
lection agent  to  whom  to  make  payments." 
The  association  fixed  a  place  of  payment  in 
Missifisipi^i,  establishing  there  its  local  board, 
and  constituting  its  secretary  and  treasurer  its 
agent  to  receive  payments.  The  borrower  was 
apprised  of  this  authority,  and  made  his  pay- 
ments to  such  agent  Held,  that  the  contract 
was  a  Mississippi  contract,  and  governed  by 
its  laws  as  to  usury,  the  payments  having  been 
made  in  Mississippi  according  to  the  express 
terms  of  the  provision  in  the  stock  certificate. 
Judgment  33  So.  2,  81  Miss.  364,  affirmed.— 
National  Mut  Building  &  Loan  Ass'n  v.  Fam- 
ham,  24  S.  Gt  858,  194  U.  S.  630,  48  L.  Ed. 
1158. 


^:»46.  Fbrelca  assoclAtions* 

See  8  Cent  Dig.  B.  ft  L.  Assoc.  {|  6.  69.  81. 

The  granting  of  a  loan  by  a  Tennessee 
building  and  loan  association  to  a  citizen  of 
Alabama  upon  the  latter's  signed  application, 
solicited  by  a  traveling  agent  for  the  associa- 
tion, and  the  taking  as  security  of  a  note  and 
mortgage  executed  within  the  state  by  the  bor^ 
rower,  constitute,  regardless  of  the  form  and 
terms  of  such  instruments,  the  doing  of  busi- 
ness in  the  state  within  the  meaning  of  Const. 
Ala.  art.  14,  and  Code  Ala.  1896,  §§  1316,  1318, 
1319,  requiring  foreign  corporations  doing  any 
business  within  the  state  to  designate  a  local 
agent  for  service  of  process,  and  to  have  a 
known  place  of  business  within  the  state.  De- 
cree Denson  v.  Chattanooga  Nat  Building  & 
Loan  Ass'n,  107  F.  777,  46  C.  C.  A.  634,  affirm- 
ed.—Chattanooga  Nat  Building  &  Loan  Ass'n  v. 
Denson,  23  S.  Ct  630,  189  U.  S.  408,  47  U  Ed. 
870. 

BUILDING  CONTRACTS. 

See— 
Contracts,  «=»197,  198. 
Mechanics'  Liens. 
Principal  and  Surety,  ^=:»100. 

BUILDING  LINES. 

Due  process  of  law,  see  Constitutional  Law,  ^=:> 
27$,  305. 

BUILDINGS. 

Construction,  due  process  of  law,  see  Constitu- 
tional Law,  ^:^278;  equal  protection  of 
laws,  see  Constitutional  Law,  ^=^212. 

Fixtures,  see  Fixtures. 

Health  regulations  as  to  construction  of,  see 
Health,  <g=>21. 

Lien  for  construction  or  repair,  see  Mechanics' 
Liens. 

Municipal  regulations,  see  Municipal  Corpora- 
tions, ^=»601. 

Public  buildings,  see  Counties,  ^=»108. 

BULK  SALES. 

Due  process  of  law,  see  Constitutional  Law,  ^s:» 

Equal  protection  of  laws,  see  Constitutional 
Law,  «s»240. 

BURDEN  OF  PROOF. 

See- 
Appeal  and  Error,  ^s:»901. 
Endence,  ^=:»94. 
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BURGLARY. 


Scope-Note. 

[INGLUDEB  breaking  and  entering  buildings  or  other  structures,  or  attempting  to  do 
so,  with  intent  to  commit  a  crime  therein;  nature  and  elements  of  the  crimes  of  bur- 
glary, house  breaking,  etc,  and  of  degrees  thereof;  nature  and  extent  of  criminal  respon- 
sibility therefor,  and  grounds  of  defense;  and  prosecution  and  punishment  of  such  acts 
as  public  offenses. 

[For  related  matters  under  othar  topics,  sea  cross -rafareneea  after  analysis.] 

Analysis. 

I.  Offenses  and  Responsibility  Therefor. 

[No  paragraphs  or  references  in  this  Digest    But  see  8  Cent  Dig.  Burg.  S|  1-30.] 

II.  Prosecution  and  Punishment. 

40.  Weight  and  sufficiency  of  evidence. 

42.  Effect  of  possession  of  property  stolen. 

Cross-References. 

Loss  of  special  deposit  by  burglary,  see  Banks  and  Banking, 


I.    OZTENSES   AKD   BESPONSIBIUTT 


[No  paragraphs  or  references  in  this  Digest    But 
see  8  Cent.  Dig.  Burg.  51  1-30.] 

II.  PROSEOUTION  AND  PUNISHMENT. 

^=:»40.  Weiglit    and    snffiolenoy    of    eTi« 
denoe. 

See  8  Cent  Dig.  Burg,  ifi  80,  94-109. 


— »  Effect  of  posaeMion  of  prop* 
erty  stolen. 

See  8  Cent  Dig.  Burg.  SI  80,  104-107. 

Guilty  participation  in  the  burglary  of  a 
garage  may  be  inferred  from  possession  of  an 
automobile  kept  there  by  a  person  engaged, 
shortly  after  the  burglary,  in  an  effort  to  crank 
the  engine,  where  the  automobile  had  been  mov- 
ed some  distance  from  the  building. — McNamara 
V.  Henkel,  33  S.  Ct  146,  226  U.  S.  520,  57  U 
Ed.  330. 


See  Cemeteries. 


BURIAL 
BUSINESS. 


Carrying  on  business,  by  foreign  corporations, 
see  Corporations,  ^=»642, 

Conspiracy  to  injure,  see  Conspiracy,  ^=930. 

License  taxes  for  occupations,  see  Licenses,  ^=» 
2-35. 

Married  women  carrying  on  business,  see  Hus- 
band and  Wife,  ^=»98. 

Municipal  regulation  of  occupations  and  employ- 
ments, see  Municipal  Corporations,  ^=»610- 
617. 

Regulation  of  conduct  of  business  as  regulation 
of  commerce,  see  Commerce,  ^=»56-62. 

Regulations  as  denying  equal  protection  of  laws, 
see  Constitutional  Law,  €==>239,  240. 

Restraining  injury  to  trade  or  business,  see  In- 
junction, ^=:»55. 

BUTTER. 

Artificial  color  of  oleomargarine,  see  Internal 
Revenue,  ^;s»16. 

Interstate  commerce,  regulation,  see  Conmierce, 
€=>60. 

Begulation  of  manufacture  as  denial  of  due  pro- 
cess of  law,  see  Constitutional  Law,  ^=>296. 
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BY-LAWS. 

See  Insurance.  ^=»717~719. 

BYSTANDERS. 

Summoning  as  jurors,  see  Jury,  ^5»72, 

CADETS. 

See  Army  and  Navy,  C=»16. 

CALENDARS. 

Causes  on  appeal  or  error,  see  Appeal  and  Er- 
ror, ^=»811. 
Computation  of  time,  see  Time. 


CALLS. 

In  deeds,  see  Boundaries,  ^s»3-14. 
On  unpaid  subscriptions  to  corporate  stock. 
Corporations,  ^=»89. 


CANAL  BOATS. 

Jurisdiction  of  admiralty,  see  Admiralty, 
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CANALS. 


Scope-Note, 

[XNGLUDES  the  conBtruction,  maintenance,  regulation,  and  nse  of  artificial  water 
courses  for  purposes  of  navigation,  whether  constructed  under  franchises  granted  there- 
for or  directly  by  the  government,  and  whether  the  use  be  subject  to  payment  of  tolls 
or  free;  organization,  franchises,  and  powers  of  canal  companies;  and  rights,  duties, 
and  liabilities  of  such  companies  or  of  state  or  municipal  governments  in  respect  to  the 
management  and  operation  of  canals  by  them. 

[For  r*latftd  matters  under  other  topics,  see  cross -references  after  analysis-] 

Analysis. 

I.  Establishment,  Construction,  and  Maintenance. 

^=9  4.  Establishment  by  state. 

6.  In  general. 

16.  Maintenance  and  repair. 

18.  Injuries  from  construction  or  maintenance. 

22.  Abandonment  of  canal. 

II.  Regulation  and  Operation. 

28.  Sale  or  lease  of  water. 


Cross-References. 

Tax  exemptions,  see  Taxation,  ^s»247. 


L  ESTABUSHlfESirr.  CONSTBUOTIOH, 
AND  MAINTENANCE. 

See  Eminent  Domain,  «=»23,  34,  ISi. 

^=»4.  EstablislimeBt  by  state. 

See  8  Cent  Dig.  Canals,  9  4. 


*—>  In.  general. 

Congress  has  power  to  construct  the  Pana- 
ma Canal  in  the  territory  acquired  by  the  trea- 
ty of  November  18,  1903,  33  Stat.  2234,  with 
the  Republic  of  Panama.  Decree  (1905)  25 
App.  D.  C.  510,  affirmed.— Wilson  v.  Shaw, 
2*f  S.  Ct.  233.  204  U.  S.  24.  51  L.  Ed.  351.       . 

^=3 16.  Maintenance  and  repair. 

See  8  Cent  Dig.  Canals,  99  17.  18. 

A  contract  for  the  perpetual  maintenance  of 
the  canals  for  which  lands  were  granted  by  Act 
Cong,  of  May  24,  1828,  to  the  state  of  Ohio, 
was  not  created  by  the  acceptance  of  the  grant, 
with  the  provision  that  the  canals,  "when  com- 

1)leted  or  used,  shall  be  and  forever  remain  pub- 
ic highways";  but  this  imposes  the  obligation 
to  maintain  the  canals  as  public  highways  only 
80  long  as  they  are  "used"  as  such.— Walsh  v. 
Columbus,  H.  V.  &  A.  R.  Co.,  20  S.  Ct.  393, 
176  U.  S.  469,  44  L.  Ed.  548,  affirming  decree 
50  N.  E.  442,  58  Ohio  St  123;  Vought  v. 
Same,  20  S.  Ct.  398.  176  U.  S.  481,  44  L.  Ed. 
554,  and  Wright  v.  Same,  Id.,  affirming  judg- 
ment 50  N.  E.  442,  58  Ohio  St  123. 

A  proprietor  of  lands  crossed  by  a  canal 
which  the  state  has  contracted  with  the  federal 
government  to  maintain  cannot  take  advan- 
tage of  a  default  of  the  state  in  this  particu- 
lar, when  he  was  not  a  party  to  the  contract 
—Id. 

^s»I8.  Injuries    fron&     oonstmetton     of 


See  8  Cent  Dig.  Canals,  99  20-84. 

The  War  Department  held  not  to  have  au- 
thority to  blast  out  an  embankment  at  the  head 


of  a  ship  canal  connecting  Lake  Washington 
with  Salmon  Bay  on  Puget  Sound,  lowering 
the  lake  level  where  prior  to  River  and  Harbor 
Act  June  25,  1910,  all  that  was  done  consisted 
of  dredging  work  in  Salmon  Bay  and  no  au- 
thority having  ever  been  given  by  the  federal 
government,  with  reference  to  lowering  the  level 
of  Lake  Washinffton,  raising  the  level  of  Salm- 
on Bay,  or  altering  the  level  of  any  part  of  the 
waterway.— Carlson  v.  State  of  Washington, 
34  S.  Ct  717,  234  U.  S.  103,  58  L.  Ed.  1237, 
affirming  judgment  120  P.  104,  66  Wash.  639. 

^=»22.   Abandonment  of  eanal. 

See  8  Cent  Dig.  Canals,  9  29. 

A  private  corporation  acquired  land  for  ca- 
nal purposes,  under  an  act  whereby,  on  the 
abandonment  of  the  canal,  the  land  was  to  re- 
vert to  the  original  owners.  Subsequently,  the 
state  acquired  the  canal,  which  it  afterwdrds 
abandoned  .for  canal  purposes  by  leasing  the 
canal  to  a  railroad  company,  for  the  construc- 
tion and  operation  of  a  railroad  thereon.  Held, 
that  the  land  did  not  revert,  and  that  the  orig- 
inal owners  were  only  entitled  to  compensation 
for  such  additional  burden  as  would  be  imposed 
on  the  land  by  the  new  use.— Walsh  v.  Colum- 
bus. H.  V.  &  A.  R.  Co.,  20  S.  Ct.  393,  176  U. 
S.  460.  44  L.  Ed.  548,  affirming  decree  50  N.  B. 
442,  58  Ohio  St.  123 ;  Vought  v.  Same,  20  S. 
Ct  398,  176  U.  S.  481.  44  L.  Ed.  554,  affirming 
judgment  50  N.  E.  442,  58  Ohio  St  123. 

Lands  acquired  for  its  use  by  a  canal  com- 
pany, a  private  corporation,  under  24  Ohio 
Laws,  p.  71,  authorizing  it  to  acquire  lands  for 
its  use  by  donation,  grant,  or  appropriation, 
without  expressing  the  interest  or  estate  to  be 
acquired  thereby,  revert  to  the  owner  from 
whom  they  were  acquired  or  to  his  successor 
on  the  abandonment  of  the  canal. — Id. 

Owners  of  lands  abutting  on  a  canal  have 
no  property  interest  in  the  incidental  benefits 
arising  from  the  water  it  affords,  and  from  its 
facilities    for    drainage,    and    cannot    on    such 


TIUs  DXcest  is  eompiled  on  the  Key-Nnn&ber  System.    For  explanation,  seo  pace  iiL 
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ground  enjoin  the  abandonment  of  the  canal,  or 
claim  compensation  therefor. — Id. 

n.    REOUIiATION    AND    OPERATION. 

Impairing  obligation  of  contracts,  see  Constitu- 
tional Law,  ^=>124. 

^=:»28.   Sale  or  lease  of  water. 

See  8  Cent.  Dig.  Canali,  H  38-85. 

A  sale  by  a  state  of  surplus  water  power 
incidentally  created  by  the  construction  of  a 
dam  for  its  public  canals  is  not  a  taking  of 
private  property  from  a  riparian  owner  on  such 


dam  for  private  use.— Kaukauna  Water  Power 
Co.  Y.  Green  Bay  &  M.  Canal  Co.,  142  U.  S. 
254,  12  S.  Ct  173,  35  L.  Ed.  1004,  affirming  de- 
cree Green  Bay  &  M.  Canal  Co.  v.  Kaukauna 
Water-Power  Co.,  70  Wis.  635,  35  N.  W.  529, 
36  N.  W.  828. 

CANAL  ZONL 

Acquisition,  see  Territories,  ^=»5. 

Appellate  jurisdiction  to  determine  liability  of 

imports  to  customs  duties,  see  Courts, 

385(6). 


CANCELLATION    OF   INSTRUMENTS. 


Scope-Note, 

[INCLUDES  actions  to  compel  annulment  or  abrogation  of  conveyances  and  contracts 
or  other  instruments  In  writing,  and  the  cancellation  or  surrender  of  such  instruments; 
nature  and  scope  of  the  remedy  in  general;  what  instruments  may  be  so  annulled,  etc.; 
grounds  of  such  actions,  and  defenses  thereto ;  jurisdiction  to  decree  sudi  cancellation,  sur- 
render, etc.,  and  proceedings  therefor;  Incidental  or  alternative  relief;  reinstatement  of 
instruments  c&nceled,  etc. ;  judgments  or  decrees,  and  operation  and  effect  thereof ;  review 
of  proceedings ;  and  costs  in  actions  for  such  rescission,  cancellation,  etc. 

[For  r^latftd  matters  under  other  topics,  see  croee- references  after  analysie.] 

Analysis. 

I.  Right  of  Action  and  Defenses. 

«=>•  9.  Adequate  remedy  at  law. 

13.  Defense  to  action  on  instrument, 

15.  Recovery  of  damages. 

18.  Estoppel  or  waiver. 

19.  Conditions  precedent. 

24.  Restoration  of  consideration  or  benefit 

II.  Proceedings  and  Relief. 

^=932.  Form  of  remedy. 

34.  Limitations  and  laches. 

36.  Pleading. 

37.  Bill,  complaint,  or  petition. 

48.  Trial  or  hearing. 

53.  Trial  and  findings  by  court  or  referee. 

64.  Relief  awarded. 

67.  Alternative,  additional,  or  incidental  equitable  relief. 


Cross-References. 


See— 
Quictmg  Title. 
Reformation  of  Instruments. 

Setting  aside  transfer  in  fraud  of  creditors,  see 
Fraudulent  Conveyances,  ^=»228-310. 


Qround$  for  cancellation,   and  cancellation 
re$d»9ion  of  particular  in$trument$ 
by  act  of  parties. 
See— ' 
Aliens,  ^s>71%. 


or 


Infants,  ^=»31,  58. 

Insurance.  ^=»229-246. 

Mines  and  Minerals,  ^=»11,  18,  45,  54. 

Patents.  <S=>128. 

Public  Lands,  «s»ll&-122. 

Sales,  <8=>94-12l. 

Taxation,  <&=>793-806. 

United  States,  $s»2. 

Vendor  and  Purchaser,  ^=:»106-12B. 

Waters  and  Water  Courses,  ^=»200. 


I.   BIGHT  OF  ACTION  AND  DEFENSES. 

^s>9.   Adequate  remedy  at  law. 

See  8  Gene.  Dig.  Can.  of  InBt.  69  7-9,  11-22:  32 
Cent  Dig.  Land.  A  Ten.  i  »7;  35  Cent.  Dig.  Mtg.  | 
195. 


^=s>13.  ^*-  Defease  to  action  on  inatra- 
ment. 

See  8  Cent.  Dig.  Can.  of  Inst,  fi  18. 

Equitable  jurisdiction  of  a  suit  to  cancel 
an  insurance  policy  for  fraud,  which  the  inaur- 
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ance  company  could  set  up  as  a  defense  to  an 
action  on  the  policy,  cannot  be  founded  on  the 
theory  that  the  company  would  not  have  the 
same  control  of  the  case  as  a  defendant  that  it 
would  have  as  plaintiff.  Judgment,  111  F.  19, 
49  C.  C.  A.  216,  reversed.— Cable  v.  United 
States  Life  Ins.  Co.,  24  S.  Ct  74,  191  U.  S. 
288,  48  L.  Ed.  188. 


— —  ReooTerj    of   damasks* 

See  8  Cent.  Dig.  Can.  of  Inst.  Sl  14,  21. 

The  plaintiffs  alleged  that  they  made  a  con- 
tract by  which  the  defendant  was  to  deliver 
them  a  certain  number  of  cattle;  that  subse- 
quently the  defendant  induced  them  to  accept 
an  assignment  of  a  contract  in  his  favor  by  an- 
other person  to  deliver  the  cattle;  that  there- 
upon the  plaintiffs  paid  defendant  $15,000, 
which  he  had  paid  to  such  third  party,  gave 
him  their  obligation  to  pay  him  a  sum  which 
represented  his  profit  on  the  sale  to  them,  and 
returned  to  him  the  original  contract  with  him ; 
that  they  were  induced  to  accept  such  assign- 
ment, to  pay  said  sum,  and  to  give  the  obliga- 
tion, by  the  false  and  fraudulent  representa- 
tions of  the  defendant  as  to  such  third  party's 
solvency  and  business  standing ;  and  praying  for 
a  discovery,  for  the  rescission  and  cancellation 
of  the  assignment  and  of  the  plaintiffs'  obliga- 
tion, for  a  reinstatement  and  confirmation  of  the 
original  contract,  and  its  enforcement;  or,  if 
that  could  not  be  done,  that  the  defendant  be 
compelled  to  repay  the  $15,000  paid  him,  and  to 
pay  the  damages  sustained.  Heidi  that  the  bill 
stated  a  case  for  which  an  action  of  deceit  could 
be  maintained  at  law,  and  would  afford  full, 
complete,  and  adequate  remedy,  and  that  a 
court  of  equity  had  no  jurisdiction  to  entertain 
the  suit.— Buzard  v.  Houston,  119  U.  S.  347, 
7  S.  Ct  249,  30  L.  Ed.  451. 

Equity  has  jurisdiction  to  cancel  the  deed 
made  to  the  purchaser  at  execution  sale,  even 
after  the  time  of  redemption,  if  it  appears  that 
the  sale  was  fraudulent,  and  that  the  purchaser 
has  received  rents  from  the  property,  and  ex- 
pended various  sums  for  taxes  and  other  pur- 
poses, so  as  to  render  an  accounting  necessary, 
as  the  remedy  at  law  is  not  complete.— Schroe- 
der  V.  Young,  161  U,  S.  334,  16  S.  Ct  512,  40 
L.  Ed.  721. 

Where  a  waterworks  companv  breaches  its 
contract  with  a  municipalitv  to  furnish  a  con- 
tinuous adequate  supply  of  wholesome  water, 
the  municipality  has  the  right  to  invoke  the 
aid  of  a  court  of  equity  to  enforce  its  rescis- 
sion of  the  contract,  since  the  remedy  at  law 
by  an  action  for  damages  is  wholly  inadequate. 
—(1910)  City  of  Columbus  v.  Mercantile  Trust 
&  Deposit  Co.  of  Baltimore,  31  S.  Ct.  105,  218 
U.  S.  646,  54  L.  Ed.  1193,  reversing  decree  (C. 
C.  1908)  Mercantile  Trust  &  Deposit  Co.  of 
Baltimore  v.  City  of  Columbus,  161  F.  135. 

^s>18*  Estoppel  or  waiver. 

See  8  Cent  Dig.  Can.  of  Inst  81  23-^:  16  Cent 
Dig.  Deeda,  t  210;    85  Cent  Dig.  Mtg.  fi  196. 

In  a  suit  to  set  aside  a  deed  given  by  a  fa- 
ther, shortly  before  his  death,  to  one  of  his 
children,  on  the  ground  that  it  was  procured  by 
undue  influence,  the  fact  that  the  father  had 
previously  made  a  parol  gift  of  the  land  to  the 
son,  and  that  the  latter  had  entered  into  pos- 
session and  made  improvements  thereon,  pre- 
sents equiti^ble  considerations  for  a  decree  es- 
tablishing the  conveyance  as  a  confirmation  of 
the  equitable  title.— Mackall  v.  Mackall;  135  U. 
S.  167, 10  S.  Ct  705,  34  L.  Ed.  84. 

^»19.   Conditions  precedent* 

See  8  Cent  Dig.  Can.  of  Inst.  91  28-88;  16  Cent 
Dig.  Deeds,  I  212;  26  Cent  Dig.  Hus.  A  W.  §  207; 
25  Cent  Dig.  Mtg.  {  196 ;    42  Cent.  Dig.  Release.  %  45. 


— ^  Restoration  of  eonsideration 
or  benefit. 

See  8  Cent  Dig.  Can.  of  Inst  51  83-38;  9  Cent. 
Dig.  Chat.  Mtg.  I  147:  12  Cent.  Dig.  Corp-  \  1857: 
16  Cent.  Dig.  Deeds,  {212;  35  Cent  Dig.  Mtg.  \ 
195 ;   42  Cent  Dig.  Release.  {  45. 

In  an  action  to  cancel  a  contract  of  sale 
on  the  ground  of  the  fraud  of  the  vendee,  the 
complaint  showed  that  the  consideration  never 
came  to  plaintiff,  but  was  used  in  part  by  de- 
fendants in  extinguishing  a  debt  of  plaintiff  to 
them,  and  in  part  by  his  wife  in  paying  other 
debts,  and  that  he  has  no  means  of  tendering 
the  same  except  his  interest  in  the  property. 
HcW,  that  e<juity  will  not  require  a  repayment 
as  a  condition  precedent,  since  plaintiff's  in- 
ability is  without  fault  of  his;  and  the  court 
can,  in  its  fmal  decree,  make  provision  for  re- 
payment—Thackrah  V.  Haas,  119  U.  S.  499,  7 
S.  Ct.  311,  30  L.  R.  A.  486. 

n.  PROCEEDINGS  AND  BELIEF, 

Laches,  see  Equity,  €=>80,  81,  83. 

^=>32.  Form  of  ren&edy. 

See  11  Cent.  Dig.  Contracts,  i  1195. 

A  suit,  the  purpose  of  which  is  to  have 
canceled  a  guaranty  upon,  a  large  number  of 
negotiable  bonds  which  might  otherwise  pass 
into  the  hands  of  bona  fide  purchasers,  and  to 
restrain  suits  upon  the  guaranty  because  of 
facts  not  appearing  upon  its  face,  is  of  equita- 
ble cognizance. — Louisville,  N.  A.  &  C.  Ry.  Co. 
V.  Louisville  Trust  Co.,  19  S.  Ct  817,  174  U. 
S.  552,  43  L.  Ed.  1081,  modifying  decree  Louis- 
ville Trust  Co.  V.  Louisville,  N.  A.  &  C.  B.  Co., 
75  F.  433,  22  0.  C.  A.  378. 

^=>34.  Idmitationa  and  lacliee. 

See  8  Cent.  Dig.  Can.  of  loBt.  IS  49-64;  16  Cent 
Dig.  Deeds.  {210;    40  Cent  Dig.  Princ.  &  S.  §  77. 

A  dela^  of  two  years  and  one  month  in 
bringing  suit  to  cancel  a  conveyance  by  which 
a  mortgagee,  by  means  of  fraud,  oppression,  and 
undue  influence,  acquired  in  settlement  of  the 
mortgage  debt  a  tract  of  land  of  far  greater 
value  than  the  amount  of  such  debt,  is  not  such 
laches  as  bars  the  suit.  Judgment  (1907)  92  P. 
250,  19  Okl.  525,  affirmed.— Wagg  v.  Herbert, 
30  S.  Ct  218,  215  U.  S.  546,  54  L.  Ed.  321. 

^=936.  Pleadinff. 

See  8  Cent  Dig.  Can.  of  Inet  Ifi  eS-99;  11  Cent 
Dig.  ContractB,  i  1196 ;  S6  Cent  Dig.  Mtg.  9  196:  42 
Cent.  Dig.  Release.  9  4& 


—  Bill,  oomplailit,  or  petition. 

See  8  Cent  Dig.  Can.  of  Inst.  S9  66-80;    11  Cent. 
Dig.  Contracts,  {  1196;    36  Cent  Dig  Mtg.  9  196:  / 

A  complaint  alleging  that,  while  plaintiff 
was  in  such  a  state  of  intoxication  as  not  to  be 
in  his  right  mind,  or  capable  of  transacting 
business,  defendants,  knowing  his  condition, 
fraudulently  extorted  from  him,  for  $1,200,  $80,- 
pOO  worth  of  stock  of  a  mining  corporation,  and 
praying  for  a  cancellation  of  the  transfer,  a  sale' 
of  enough  of  the  stock  to  repay  the  $1,200,  the 
issue  of  the  rest  to  plaintiff,  the  restoration  of 
any  certificate  he  may  have  transferred,  and  for 
an  account  and  injunction,  states  a  case  enti- 
tling plaintiff  to  relief  in  equity.— Thackrah  v. 
Haas,  119  U.  S.  499,  7  S.  Ct  311,  30  L.  Ed. 
486. 

Civ.  Code  La.  arts.  401,  402,  provide  that 
all  acts  done  by  a  person  interdicted,  from  the 
date  of  filing  the  petition  until  the  day  when 
the  interdiction  is  pronounced,  are  void,  but 
that  no  act  anterior  to  the  petition  for  inter- 
diction shall  be  annulled  unless  it  be  proved  that 
the  cause  of  interdiction  notoriously  existed  at 
the  time  of  the  act,  or  that  the  party  who  con- 
tracted with  the  interdicted  person  could  not 
have  been  deceived  as  to  the  state  of  his  mind. 
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A  bill  filed  by  the  curator  of  an  interdict  to 
avoid  an  agreement  made  before  the  petition 
was  filed,  alleged  that  at  the  time  of  making 
the  agreement  he  was  losing,  and  to  a  great  ex- 
tent had  lost,  his  capacity  to  attend  to  busi- 
ness, and  80  continued  until  he  was  judicially 
interdicted  some  months  afterwards.  Held,  that 
the  allegations  are  not  sufficient  to  entitle  plain- 
tiff to  relief  on  the  ground  that  the  interdict 
was  incapable  of  making  a  binding  agreement. 
— Stockmcyer  v.  Tobin.  139  U.  S.  176,  11  S. 
Ct  504,  35  L.  Ed.  123. 

^=948.   Trial  or  liearins* 

See  8  Cent  Dig.  Can.  of  Inst  SI  104-111 ;   42  Cent 
Dig.  Release,  |  46. 


— ^  Trial  and  Undine*  hj  eovrt 
or  referee. 

See  8  Cent  Dig.  Can.  of  Inst  §|  109-111. 

In  a  suit  by  a  mother  a^^aiust  her  son  to 
set  aside  a  deed  from  her  to  him,  the  complaint 
alleged  that  the  instrument  was  executed  in  the 
belief,  caused  by  the  false  and  fraudulent  state- 
ments of  the  son,  that  it  was  an  agreement  un- 
der which  the  mother  was  to  have  a  life  lease 
of  property  belonging  to  the  son,  and  not  a 
deed  conveying  her  own  property  absolutely  in 
fee  to  him.  The  court  found  the  fraud,  but 
found  also' that  the  mother,  when  she  signed  the 
deed,  was  induced  by  the  son  to  believe  that  it 
was  merely  a  paper  which  she  had  instructed 
him  to  prepare  to  carry  out  an  agreement  be- 
tween them,  whereby  she  was  to  advance  him 
money  to  assist  in  building  a  house  on  his  own 
land,  and  he  was  to  give  her  a  life  lease  of  the 
house  when  built  in  return.  Held,  that  the 
facts  found  were  substantially  the  facts  alleged, 
and  that  they  would  support  a  decree  declar- 
ing the  deed  null  and  void,  and  directing  a  re- 
conveyance.—Tufts  V.  Tufts,  123  U.  S.  76,  8 
S.  Ct  54,  31  L.  Ed.  91. 

^=^54.  Relief  awarded. 

See  8  Cent  Dig.  Can.  of  Inst  99  112-125;    11  Cent 
Dig.  Coatracts.  fi  1201. 

^s»57,  ...-.  AltematiTe,     additional,     or 
incidental  equitable  relief. 

See  8  Cent.  Dig.  Can.  of  Inst  S9  114-118. 

A  decree  which  avoids  a  subsequent  convey- 
ance to  a  mortgagee,  thus  leaving  the  original 


mortgage  binding,  and  orders  an  accounting  by 
the  fraudulent  grantee  as  a  mortgagee  in  posses- 
sion, is  not  open  to  the  objection  that  it  makes 
a  new  contract  for  the  parties.  Judgment 
(1907)  92  P.  250.  19  Okl.  525,  affirmed.— Wagg 
V.  Herbert,  30  S.  Ct  218,  215  U.  S.  546,  54 
L.  Ed.  321. 

CAPITA. 

Taking  property  per  stirpes  or  per  capita,  ace 
Wills,  <S=>530,  531. 

CAPITAL 

Corporate  capital,  see- 
Corporations,  €=:»75-161« 
Wills,  <S=>684. 

Taxation   of  corporate   capital,   see   Taxation, 
<&=>127. 

CAPITAL  PUNISHMENT. 

Death  by  execution  as  risk  within  insurance 
policy,  see  Insurance,  ^s»438. 

CARBON  STICKS. 

Duty  on,  see  Customs  Duties,  ^=:>25* 

CARELESSNESS. 

See  Negligence. 

CAR  INSPECTOR. 

Fellow  servant  of  brakeman,  see  Master  and 
Servant,  <9s9l80. 

CARMACK  AMENDMENT. 

See  Commerce,  ^=»8. 

CARRIAGES. 

Duty  on,  see  Customs  Duties.  ^=»38. 


CARRIERS. 

Scope-Note. 

[INCLUDES  the  regulation  and  conduct  of  the  business  of  transportation  of  goods 
and  passengers  by  common  or  private  carriers,  and  matters  incidental  thereto,  such  as  the 
operation  of  palace  cars,  sleeping  cars,  etc.,  freight  lines,  collection  and  transportation  of 
money  by  express  companies,  etc.;  and  rights,  duties,  and  liabilities  of  those  engaged  In 
any  such  business,  as  to  the  public  and  as  to  individuals,  in  respect  of  the  persons  and 
property  carried. 

[For  related  matters  under  oth^r  topics,  •€•  eroaa-ref^reneea  after  analytia-] 


Analysis. 

L  Control  and  Regulation  of  Common  Carriers. 
(A)  In  Generai,. 

1.  Power  to  control  and  regulate, 

2.  Constitutional  and  statutory  provisions. 
4.  Who  are  common  carriers. 
6«  Companies,  persons,  or  instrumentalities  affected  by  regula< 

tions. 
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I.  Control  and  Regulation  of  Conunon  Carriers — Continued. 

(A)  In  General — Continued. 

«a»12.  Charges. 

13.  Preferences  and  discriminations. 

14.  Exclusive  privileges. 

15.  Connections  with  and  facilities  to  other  carriers. 

16.  Use  of  carrier's  premises. 
18.  Proceedings  to  enforce  or.to  prevent  enforcement  of  regula* 

tions. 
20.  Penalties  for  violations  of  regulations. 

(B)  Interstate  and  International  Transportation. 
^=9  23.  Statutory  provisions. 

24.  Subjects  of  regulations. 

26.  Carriage  of  particular  articles, 

26.  Charges  in  general. 

27.  Special  rates. 

28.  Charges  for  long  and  short  hauls. 

29.  Pooling  or  dividing  freights  or  earnings. 

30.  Schedules  of  rates. 

31.  Change  of  rates. 

32.  Preferences  and  discriminations. 

33.  Facilities  to  connecting  lines. 

34.  Judicial  proceedings  to  enforce  regulations. 

35.  Contracts  in  violation  of  regulations. 

36.  Damages  for  violations  of  regulations. 

37.  Penalties  for  violations  of  regulations. 

38.  Offenses. 

II.  Carriage  of  Goods. 

(A)  Dfxivery  to  Carrier. 

«=»  15.  Actions  for  refusal  to  receive  or  transport  goods,  or  furnish 
facilities. 

(B)  Bills  of  Lading,  Shipping  Receipts,  and  Special  Contracts. 

^=»47.  Authority  of  agents  and  employes. 

50.  Construction  and  operation  of  bill  of  lading. 

61.  In  general. 

54.  Negotiability  and  transfer  of  bill  of  lading. 

66.  Indorsement  or  other  transfer. 

67.  Rights  of  transferee  as  against  carrier. 

69.  Bona  fide  purchasers. 

61.  Contracts  for  transportation  of  goods. 
63.  Construction  and  operation. 

68.  Modification,  merger,  or  rescission. 

(C)  Custody  and  Control  oe  Goods. 
«=>70.  Title  to  goods. 

76.  Actions  by  or  against  carriers  in  respect  of  goods. 

(D)  Transportation  and  Delivery  by  Carrier.  »• 
«=»88.  Acts  constituting  delivery. 

91.  Liability  for  failure  or  refusal  to  deliver. 

(E)  Delay  in  Transportation  or  Delivery. 
^=»  100.  Demurrage,  and  liability  of  consignee  or  owner  for  delay. 

(F)  Loss  OF  OR  Injury  to  Goods. 
«=»  108.  Nature  of  liabilitv  as  common  carrier. 

115.  Acts  or  omissions  constituting  negligence  by  carrier  in 
general. 

116.  Deviation  or  delay. 
118.  Negligence  of  agents  or  servants. 

.  TUf  Digest  i«  oompiled  on  tlie  Key-Number  Syatem.   For  ezplanatioa.  see  page  ill. 
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II.  Carriage  of  Goods — ^Continued. 

(F)  Loss  OF  OR  Injury  to  Goods — Continued, 

«=al24.  Extent  of  liability. 

125,  Effect  of  insurance. 

126.  Actions  for  loss  or  injury. 

131.  Pleading. 

132.  Presumptions  and  burden  of  proof. 

133.  Admissibility  of  evidence. 

136.  '  Questions  for  jury.  . 

4 

(G)  Carrier  as  Warehouseman. 

«=»140.  Goods  awaiting  delivery. 

146.  Actions  involving  liability  as  warehouseman. 

(H)  Limitation  of  Liabiuty, 
^=»148.  What  law  governs. 

149.  Liabilities  subject  to  limitation. 

150.  Negligence  or  misconduct. 

151.  Mode  or  form  of  limitation. 

153.  Bill  of  lading  or  shipping  receipt. 

154.  Consideration. 

155.  Assent  of  consignor  or  owner. 

156.  Operation  and  effect  of  limitation  in  general. 
158.  Limitation  of  amount  of  liability. 

160.  Limitation  of  time  to  sue. 

161.  Limitation  of  liability  as  ground  of  defense. 
163.  Presumptions  and  burden  of  proof. 

(I)  Connecting  Carriers. 

«=»  173.  Special  contracts  for  through  transportation. 

176.  Delay  in  transportation  or  delivery. 

177.  Loss  of  or  injury  to  goods. 

178.  Carrier  as  forwarder  or  warehouseman. 

179.  Transportation  of  cars  or  other  vehicles  of  other  carrier. 

180.  Limitation  of  liability. 

181.  Actions  against  connecting  carriers. 
185.  Evidence. 

(J)  Charges  and  Liens. 

«=5>188.  Rights  of  carrier  in  general. 

(K)  Discrimination  and  Overcharge. 

^=»198.  Rights  and  liabilities  of  carrier  in  general. 
201.  Actions  for  discrimination. 

III.  Carriage  of  Live  Stock. 

^=»204.  Statutory  regulation. 

205.  Nature  of  carrier's  duties  and  liabilities  in  general. 

207.  Special  contract  for  transportation. 

212.  Duties  in  respect  to  delivery. 

^  213.  Delay  in  transportation  or  delivery. 

214.  Loss  or  injury. 

215.  Liability  in  general. 

218.  Limitation  of  liability. 

219.  Connecting  carriers. 

220.  Actions  against  carriers  of  live  stock. 

228.  Evidence. 

229.  Damages. 

230.  Trial. 

IV.  Carriage  of  Passengers. 

(A)  Relation  Between  Carrier  and  Passenger. 

236.  Duty  to  receive  and  transport  passengers. 

237.  Who  are  passengers. 
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IV.  Carriage  of  Passengers — Continued. 

(A)  RELATION  Between  Carrier  and  Passenger — Continued. 

«=»241. Employes  of  others  carried  under  contract  with  car- 
rier. 
247.  Commencement  and  termination  of  relation, 

(B)  Fares,  Tickets,  and  Special  Contracts. 

^=»251.  Acts  and  statements  of  agents  or  employes. 
252.  Sale  of  tickets. 
254.  Conditions  in  tickets. 

(C)  Performance  of  Contract  of  Transportation. 

«=>  268.  Stopping  over  at  intermediate  points. 

269.  Changes  and  transfers  to  connecting  lines. 

270.  Duties  of  connecting  carriers. 

273.  Actions  arising  out  of  breach  of  contract. 

277.  Damages. 

278.  Trial. 

■»  « 

(D)  Personal  Injuries. 
►281.  Care  as  to  persons  under  disability. 

282.  Persons  to  whom  carrier  is  liable. 

283.  Acts  or  omissions  6f  carrier's  employes. 

284.  Acts  of  fellow  passengers  or  other  third  persons. 

285.  Act  of  God,  vis  major,  or  inevitable  accident. 

286.  Condition  and  use  of  premises, 

287.  Taking  up  passeneers. 

288.  Sufficiency  and  safety  of  means  of  transportation. 
291.  Railroad  tracks  and  roadbeds. 

294.  Management  of  conveyances. 

295.  In  general. 

303.  Setting  down  passengers. 
306.  Proximate  cause  of  injury. 

306.  Companies  or  persons  liable. 

307.  Limitation  of  liability. 
309.  Actions  for  injuries. 


314.  — 

—  Pleading. 

315.  — 

—  Issues,  proof,  and  variance. 

317.  — 

—  Admissibility  of  evidence. 

318.  — 

—  Sufficiency  of  evidence. 

319.  — 

—  Damages. 

320.  — 

—  Questions  for  jury. 

321.  — 

—  Instructions. 

(E)  Contributory  Negligence  of  Person  iNjuREa 
^=3  327.  Awaiting  and  seeking  transportation. 

329.  In  transit. 

331.  Dangerous  position. 

333.  Leaving  conveyance. 

334.  Disobedience  of  rules  of  carrier. 
339.  Proximate  cause  of  injury. 

342.  Contributory  negligence  as  ground  of  defense. 
347. Questions  for  jury. 

(F)  Ejection  of  Passengers  and  Intruders. 

'  ^=»  354.  Failure  to  procure  ticket  or  pay  fare. 

356.  Defective  or  invalid  tickets. 

361.  Intruders  and  trespassers. 
375.  Actions  for  wrongful  ejection. 

382.  ■*  Damages. 

384.  — 7-  Instructions. 

TliU  Digest  iM  compUftd  on  tlie  Key-Number  System.   For  ezplmiuition,  see  page  ill. 
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IV.  Carriage  of  Passengers — Continued. 
(G)  Passengkrs'  Effects. 

^=»394.  Checks  and  receipts. 
397.  Loss  or  injury. 

400.  Notice  to  carrier  of  nature  or  value  of  goods. 

401.  Property  under  control  of  passenger. 

405.  Limitation  of  liability, 

(H)  PAI.ACE  Cars  and  Si^eeping  Cars. 

4081^  [New,  vol.  3  Key-No.  Series],  Constitutional  and  statu- 
tory provisions. 

Cross-References, 


See  Ferries,  <9=>30-32. 

Abandonment  of  contract  right  of  street  rail- 
way company  as  to  rate  of  charges,  see  Street 

'Railroads,  <S=>60. 

Advertisement  on  stages,  ordinance  denying 
equal  protection  of  the  laws,  see  Constitution- 
al Law,  ^:»235 ;  impairing  obligation  of  con- 
tract see  Constitutional  Law,  ^=s>154. 

As  emploj^ers,  see  Master  and  Servant 

Combinations  to  control  transportation,  see  Mo- 
nopolies, ^=s>16.  17. 

Construction,  rcjfulation,  and  operation  of  rail- 
road, see  Railroads;  of  street  railroads  in 
general,  see  Street  Railoards;  of  telegraph 
and  telephone  lines,  see  Telegraphs  and  Tele- 
phones. 


Criminal  responsibility  for  transportation  under 
White  Slave  Act,  see  Prostitution,  ^=»1,  3,  4, 

Delegation  of  legislative  powers  to '  interstate 
commerce  commission,  see  Constitutional  Law, 

Regulation  of  hours  of  labor,  by  employ^,  see 
Commerce,  ^=>85;  report  to  Interstate  Com- 
merce Commission,  see  Witnesses,  ^s»292. 

Report,  under  interstate  commerce  laws,  see 
Commerce,  ^=»57. 

Separate   coach   law   as   imposing   involuntary 

,    servitude,  see  Constitutional  Law,  ^=:»83. 

Taxation  of  express  companies,  partial  invalidi- 
ty, see  Statutes,  ^=s»64. 


I.  COHTROI.  AND  BE017I.ATI0N  OF 
COMMON  CARRIERS. 

See  District  of  Columbia,  €==>22. 

Equal  protection  of  laws,  see  Constitutional 
I^w,  ^=>247. 

Statute  relating  to  distribution  of  coal  cars  as 
destroying  freedom  of  contract,  see  Consti- 
tutional Law,  ^=»276. 

Statutory  and  municipal  regulation  of  railroads, 
see  Railroads,  <8=>227-254. 

Validity  of  employers*  liability  act  as  applied 
to  territories,  see  Territories,  ^=»11;  as  de- 
pendent on  superseding  law  governing  terri- 
tory, see  Statutes,  ^=955. 

(A)  IN  6ENERAU 

Abandonment  of  street  railway  franchise,  see 
Street  Railroads,  ^==>60. 

Certainty  of  statutes,  see  Statutes,  ^=s>47. 

Combination  to  control  rates,  see  Monopolies, 
<g=>16,  17. 

Commerce,  congressional  inaction  affecting  right 
of  state  to  regulate  rates,  see  Commerce,  ^=» 
10. 

Conclusiveness  in  federal  court  of  judgment  of 
state  court  in  proceedings  to  enforce  regula- 
tions, see  Judgment,  ^=>S28. 

Due  process  of  law,  see  Constitutional  Law,  ^=> 
217,  29e-298,  303. 

Effect  of  admission  of  territory  as  state  on  au- 
thority to  enact  separate  coach  laws,  see 
States,  ^c=99. 

Establishment  of  passenger  rates  by  corporation 
commission  as  res  judicata  in  suit  to  restrain 
enforcement  of  rates,  see  Judgment,  ^;=:9552. 

Errors  in  instruction  cured  by  other  instruc- 
tion* in  prosecution  for  giving  rebates,  see 
Criminal  Law,  <©=>823. 

Federal  court,  injunction  against  enforcement 
of  rates  established  by  commission  as  suit 
against  the  state,  see  Courts,  ^s>303. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  <g=>126.  135. 

Jurisdiction  of  commerce  court  of  proceedings 
to  enforce  regulations,  see  Commerce,  ^=3»92. 


Jurisdiction  of  federal  court  to  enjoin  rates 
fixed  by  state  corporation  commission,  see 
Courts,  ^=>506. 

Partial  invalidity  of  statute,  see  Statutes,  $s» 

Persons  entitled  to  raise  constitutional  ques- 
tions, see  Constitutional  Law,  ^=»42. 

Protection  of  laws,  see  Constitutional  Law,  ^=» 
218,  240-242,  248. 

Regulation  as  taking  property  without  compen- 
sation, see  Eminent  Domain,  ^=^2. 

Regulation  of  as  interference  with  commerce. 

Commerce,  <S=»5,  32-34,  58,  61,  62,  69,  74. 
Constitutional  Law,  ^=5>43. 

Review  in  prosecution  for  violation  of  regula- 
tions, see  Criminal  Law,  ^s>1172. 

Review  of  action  to  recover  penalty,  see  Courts, 
<®=>394(3). 

Review  of  proceeding  to  prevent  enforcement  of 
regulations,  see  Courts,  ^=:>400. 

Unreasonable  searches  and  seizures,  see  Search- 
es and  Seizures,  ^=»7. 

Venue  of  prosecution  for  obtaining  illegal  rates, 
see  Criminal  Law,  ^=>118. 

^=>1.  Power  to  control  and  rosvlate. 

See  9  Cent.  Dig.  Oarr.  |  2. 

The  fact  that  the  legislature  ha9  power  to 
repeal  the  charter,  and  thus  terminate  the  legal 
existence  of  a  railroad  company,  does  not  val- 
idate an  act  which  is  neither  necessary  nor  ap- 
propriate to  carry  into  execution  any  valid  pow- 
er of  the  state  over  the  conduct  of  the  business 
of  the  railroad  company.  Judgment,  Smith  v. 
Lake  Shore  &  M.  S.  Ry.  Co.,  72  N.  W.  328, 
114  Mich.  460,  4  Detroit  Leg.  N.  662,  reversed. 
—Lake  Shore  &  M.  S.  Ry.  Co.  v.  Smith,  19 
S.  Ct.  565,  173  U.  S.  684,  &  L.  Ed.  858. 

A  municipal  contract  which  secures  to  the 
public  for  a  term  of  years  the  benefit  of  a 
single  fare  of  not  more  than  5  cents  for  a  con- 
tinuous passage  over  the  whole  length,  or  any 
portion  of  consolidated  and  extended  street 
railway  lines  does  not  violate  the  provision  of 
Bates'  Ann.  St.  Ohio  1897,  §  2502,  that  a  mu- 
nicipal corporation  shall  not,  during  the  term  of 
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a  street  railway  grant,  or  renewal  thereof,  re- 
lease the  grantee  from  any  obligation  or  lia- 
bility thereby  imposed,  because  such  contract 
depnves  the  municipality  of  the  right  to  regu- 
late fares  over  a  portion  of  the  consolidated 
lijies,  reserved  in  an  ordinance  adopted  before 
the  consolidation,  granting  a  renewal  franchise 
to  the  corporation  which  then  owned  such  por- 
tion of  the  lines.  Decree,  Cleveland  City  Ry. 
Co,  V.  aty  of  Cleveland  (0.  C.)  94  F.  385,  af- 
firmed.—City  of  Cleveland  v.  Cleveland  City  Ry. 
Co.,  24  S.  Ct,  756.  194  U.  S.  517.  48  L.  Ed, 
1102;  Same  v.  Cleveland  Electric  Ry.  Co.,  24 
S.  Ct.  764,  194  U.  S.  538,  48  L,  Ed.  1109. 

The  surrender  by  a  railway  company  of  its 
special  charter,  to  accept  a  general  railroad 
law,  before  the  state  had  made  any  attempt 
to  regulate  its  tolls,  freed  the  company  from 
all  liability  to  the  state  under  a  charter  pro- 
Tision  that  when  declared  dividends  shall  ag- 
srr^ate  a  specified  amount  the  legislature  "may 
so  regulate  the  tolls  that  not  more  than  a  fixed 
percentage  shall  be  divided  annually  on  the 
capital  employed,  and  the  surplus  profits  shall 
be  paid  over  to  the  state  treasurer,  and  that,  "if 
required,**  the  corporation  shall  furnish  the  leg- 
islature a  statement  of  expenditures;  and  such 
liability,  therefore,  cannot  be  enforced  by  virtue 
of  subsequent  legislation,  without  impairing  the 
rights  of  the  railroad  company  under  the  fed- 
eral Constitution.— Terre  Haute  &  I.  R.  Co. 
V.  State  of  Indiana  ex  reL  Ketcham,  24  S.  Ct. 
767,  194  U.  S.  579,  48  ,L.  Bd.  1124. 

The  state  of  Mississippi  may,  so  far  as 
the  federal  Constitution  is  concerned,  establish 
a  flat  rate  of  3^  cents  per  100  pounds  on  grain 
and  grain  products  carried  from  Vicksburg  to 
Meridian  over  the  road  of  the  Alabama  &  Vicks- 
burg  Railway  Company,  where  that  company, 
under  the  guise  of  a  "rebilling  rate,"  gives  any 
Vicksburg  merchant  receiving  a  car  load  of  grain 
or  grain  products  over  the  Vicksburg,  Shreveport. 
&  Pacific  Railroad  a  rate  of  3%  cents  per  100 
pounds  on  any  grain  he  may  ship  to  Meridian. 
Judgment  (1905)  38  So.  356,  86  Miss.  667,  af- 
firmed.— Alabama  &  V.  Ry.  Co.  v.  Railroad 
Commission  of  State  of  Mississippi,  27  S.  Ct. 
163.  203  U.  S.  496.  51  L.  Ed.  289. 

^=:>2.   Constitntional  and  statatorj  pro- 
▼isioas. 

See  9  Cent.  Dig.  Carr.  |§  4,  6. 

No  repeal  of  the  provisions  of  Gen.  St.  Ky, 
1894,  f  819,  that  prosecution  by  indictment  of 
railroad  companies  for  charging  unlawful  rates 
shall  be  had  only  on  recommendation  or  request 
of  the  railroad  commission,  and  also  for  an  ac- 
tiun  in  the  name  of  the  commonwealth  on  infor- 
mation filed  by  the  board  of  railroad  commis- 
sioners, was  effected  by  Act  Ky.  March  10, 
1900,  providing  for  the  fixing  of  rates  by  such 
commission,  although,  while  rejpeatin^  many  of 
the  provisions  of  the  section  it  omitted  these 
piTovisions.  Decree  (C.  C.)  Ix)uisville  &  N.  R. 
Co.  V.  McChord,  103  F.  216,  reversed.— Mc- 
Chord  V.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  2:* 
S.  Ct.  165,  183  U.  S.  483,  46  L.  Ed.  289. 

Laws  Miss.  1908,  c.  196,  penalizing  carriers 
for  failing  to  settle  a  claim  promptly  which  a 
judgment  finds  to  be  just,  held  constitutional.— 
Yazoo  &  Mississippi  Val.  R.  Co.  v.  Jackson 
Vinegar  Co.,  33  S.  Ct.  40,  226  U.  S.  217,  57  L. 
Ed.  193. 

A  carrier  penalized  under  Laws  Miss.  1908, 
€.  196,  for  failure  to  settie  a  claim  promptly 
which  a  judgment  finds  to  be  just,  cannot  urge 
that  the  statute  is  unconstitutional  as  penaliz- 
ing the  failure  to  accede  to  an  extravagant 
claim. — Id. 

Fixing  damages  for  violation  of  Laws  Neb. 
1905,  c  107,  limiting  the  time  for  transporting 
live  stock  at  $10  for  each  car  for  every  hour 
of  time  exceeding  the  limit,  held  constitutional. 


—Chicago,  B.  &  Q.  R.  Co.  v.  Oram,  33  S.  Ct. 
437,  228  U.  S.  70,  57  L.  Ed.  734,  affirming  judg- 
ments Cram  v.  Chicago.  B.  &  Q.  R.  Co.,  122 
N.  W.  31.  84  Neb.  607,  26  L.  R.  A.  (N.  S.)  1022. 
and  123  N.  W.  1045,  85  Neb.  586,  26  L.  R.  A. 
n^.  S.)  1028,  19  Ann.  Cas.  170 ;  Chicago,  B.  & 
Q.  R.  Co.  V.  Kyle.  33  S.  Ct.  440,  228  U.  S.  85, 
57  L,  Ed.  741,  affirming  judgment  Kyle  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  122  N.  W.  37,  84  Neb. 
621. 

Laws  Or.  1907,  p.  67,  empowering  the  state 
railroad  commission  to  remedy  discrimination  in 
railway  fares,  ma^  validly  prohibit  fares  that 
are  unjustly  discriminatory  as  against  a  given 
locality.— Portland  Ry.,  Light  &  Power  Co.  v. 
Railroad  Commission  of  Oregon,  33  S.  Ct  820, 
229  U.  S.  397,  57  L.  Ed.  1248,  affirming  judg- 
ment 105  P.  709,  56  Or.  468;  Id.,  33  S.  Ct. 
827,  229  U.  S.  414,  57  L.  Ed.  1259. 

The  imposition  by  Laws  Kan.  1905,  c  353, 
of  a  liability  of  $500  and  attorney's  fees  for 
every  excessive  charge  by  a  carrier  held  uncon- 
stitutional.—Missouri  Pac.  R.  Co.  V.  Tucker,  33 
S.  Ct.  961,  230  U.  S.  340,  57  L.  Ed.  1507,  re- 
versing judgment  Tucker  v.  Missouri  Pac.  Ry. 
Co.,  108  P.  89,  82  Kan«  222. 

Failure  of  Act  Ky.  March  10,  1900  (Ky.  St, 
§  820a),  to  provide  for  an  appeal  from  final 
order  of  railroad  commission  fixing  freight  rates 
or  for  review  of  their  reasonableness,  does  not 
make  the  statute  unconstitutional. — Louisville 
&  N.  R.  Co.  V.  Garrett,  34  S.  Ct.  48,  231  U. 
S.  298,  58  L.  Ed.  229,  affirming  order  (C.  C.) 
186  F.  176. 

Laws  Kan.  1905,  c  345,  under  which,  as 
amended  by  Laws  Kan.  1907,  c  275,  an  attor- 
ney's fee  IS  allowed  shipper  who  successfully 
sues  a  railroad  for  failure  to  furnish  cars,  while 
no  such  allowance  is  made  in  successful  actiou 
by  railroad  in  suit  under  such  statute  against  a 
shipper  failing  to  use  the  cars  held  unconstitu- 
tional.—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Vos- 
burj,  35  S.  Ct.  675,  238  U.  S.  56,  59  L.  Ed. 
1199,  L.  R.  A.  1915E,  953,  reversing  judgment 
Vosburg  V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  130 
P.  667,  89  Kan.  114. 

Civ.  Code  S.  C.  1912,  §§  2754,  2755,  au- 
thorizing suit  against  any  carrier  participating 
in  a  through  intrastate  shipment,  for  damages 
occurring  on  any  part  of  the  through  route,  held 
valid.— Atlantic  Coast  Line  R.  Co.  v.  Glenn,  36 
S.  Ct.  154,  239  U.  S.  388,  60  L.  Ed.  344,  affirm- 
ing judgment  Glenn  v.  Atlantic  Coast  Line  R< 
Co.,  80  S.  E.  898,  96  S.  C.  357. 

^^4.  Wl&o  are  common  carriers. 

See  9  Cent.  Dig.  Carr.  95  1.  462-478. 

Goods  were  shipped  by  the  owner  upon  a 
steamer  belonging  to  defendant,  along  with  a 
large  amount  of  merchandise  belonging  to  other 
parties.  The  steamer  performed  regular  service 
in  the  transportation  or  merchandise  for  hire  be- 
tween the  ports  of  Liverpool  and  New  York. 
Beldy  that  defendant  was  liable  as  a  common 
carrier.- Liverpool  &  G.  W.  Steam  Co.  v.  Phe- 
nix  Ins.  Co.,  129  U.  S.  397,  9  S.  Ct.  469,  32  L. 
Ed.  788;  Same  v.  Insurance  Co.  of  North  Am- 
erica, 129  U.  S.  464,  9  S.  Ct  480,  32  L.  Ed. 
800,  affirming  decree  The  Montana,  22  F.  715, 
22  Blatchf.  372. 

A  railway  company  transporting  at  reduced 
rates  men  and  supphes  required  by  construc- 
tion company  in  grading  an  extension  is  not 
acting  as  a  common  carrier.— Santa  F6,  P.  &  P. 
R.  Co.  v.  Grant  Bros.  Const.  Co.,  33  S.  Ct. 
474,  228  U.  S.  177,  57  L.  Ed.  787,  reversing 
judgment  108  P.  467,  13  Ariz.  186. 

The  right  of  the  public  to  use  the  facilities 
of  a  railroad  and  to  demand  service  of  it,  rather 
than  the  extent  of  its  business,  is  the  criterion 
by  which  to  determine  whether  or  not  it  is  a 
common  carrier.— United  States  v.  Louisiana  & 
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P.  R.  Co.,  34  S.  Ct.  741,  234  U.  S.  1,  58  L.  Ed. 
1185,  afi&rming  judgment  (Com.  C.)  Louisiana 
&  R.  Ry.  Co.  V.  United  States,  209  F.  244. 

Tap  line  railroads  connecting  timber  lands 
and  lumber  mills  with  trunk  line  railroads, 
though  owned  by  the  owners  of  the'  timber  and 
mills,  are  common  carriers  as  well  of  the  freight 
of  the  owners  of  such  tap  lines  as  of  nonproprie* 
tary  traffic— Id. 

The  prohibition  against  charging  a  lesser 
rate  for  a  longer  than  a  shorter  haul  without 
consent  of  the  Interstate  Commerce  Commis* 
sion  made  by  Act  June  18,  1910,  §  8,  amending 
Act  Feb.  4,  1887,  §  4,  prevents  carriers  not  hav- 
ing consent  from  granting  a  rebilling  privilege 
to  shippers  of  grain  and  hay  at  Nashville  where- 
by they  receive  on  reshipment  allowance  on  lo- 
cal rate  to  the  southeastern  point  of  destination. 
—United  States  v.  Louisville  &  N.  R.  Co.,  35 
S.  Ct.  113,  235  U.  S.  314,  59  L.  Ed.  245,  re- 
versing order  (Com.  C.)  Louisville  &  N.  R.  Co. 
V.  United  States,  197  F.  58. 

Corporation,  owning  refrigerator  and  other 
cars  and  leasing  them  to  railroads  operating 
icing  stations,  held  not  a  common  carrier,  sub- 
ject to  Act  Feb.  4,  1887,  though  definition  of 
''transportation"  in  section  1  includes  such  in- 
strumentalities as  the  corporation  leases  to  rail- 
way companies. — Ellis  v.  Interstate  Commerce 
Commission,  35  S.  Ct.  645,  237  U.  S.  434,  59 
L.  Ed.  1036. 

^=»5.  Companiesv  persons,  or  iaatminea- 
talitiea   aseot^d    by   resulatioiia. 

See  9  Cent.  Dig.  Carr.  ii  3,  4,  7. 

A  railroad  company,  accepting  its  charter 
subject  to  the  provisions  of  Const.  Ky.  §  218, 
prohibiting  greater  charges  for  shorter  than  for 
longer  hauls,  except  when  permitted  by  the  rail- 
road commission,  is  as  much  subject  to  the  pro- 
visions for  exoneration  from  that  prohibition  as 
to  the  prohibition  itself,  and  cannot  claim  that 
it  has  any  implied  contract  exemption  from 
these  provisions  by  virtue  of  its  charter  and  the 
consequent  right  to  charge  reasonable  rates  for 
its  service.  Judgment  51  S.  W.  164,  1012,  21 
Ky.  Law  Rep.  232,  106  Ky.  633,  90  Am.  St. 
Rep.  236,  affirmed.— Louisville  &  N.  R.  Co.  v. 
Commonwealth  of  Kentucky,  22  S.  Ct.  95,  183 
U.  S.  503,  46  L.  Ed.  298. 

^=»12.   Cl&arcee. 

See  9  Cent.  Dig.  Carr.  »  7-U,  15-20;    44  Cent  Dig. 
St.  R.  R.  I  151. 

Under  Const.  Ark.  art.  12,  {  6,  giving  the 
legislature  power  to  prevent  excessive  charges 
by  railroad  companies,  a  regulation  by  the  le^s- 
lature  of  three  cents  per  mile  as  the  maximum 
to  be  charged  for  carrying  passengers  will  not 
be  considered  unreasonable,  in  that  it  reduces 
the  net  income  to  1^  per  cent,  on  the  original 
cost  of  the  road,  and  to  2  per  cent,  on  the 
amount  of  its  bonded  debt,  or  as  confiscating 
property  without  due  process  of  law,  where 
there  is  no  evidence  to  show  that  plaintiffs,  who 
had  purchased  the  property  at  a  foreclosure 
sale,  had  paid  a  price  equal  to  the  original  cost 
of  the  road  or  to  the  bonded  debt.— Dow  v, 
Beidelman,  125  U.  S.  680,  8  S.  Ct.  1028,  31 
L.  Ed.  841,  affirming  judgment  49  Ark.  325,  5 
S.  W.  297. 

Act  Mich.  1889,  No.  202,  fixes  a  maximum 
rate  of  two  cents  per  mile  on  all  railroads  whose 
gross  yearly  passenger  earnings  exceed  $3,000, 
but  makes  no  regulations  in  regard  to  freight 
charges.  Held  that,  in  an  action  in  damages 
for  a  refusal  to  carry  a  passenger  at  the  maxi- 
mum rate,  the  court  properly  refused  to  instruct 
the  jury  that  the  law  was  unconstitutional  in 
its  application  to  the  road  in  (question,  merely 
upon  an  agreed  statement  showing  that  its  in- 
come at  existing  rates  was  entirely  consumed  by 
operating  expenses  and  fixed  charges,  and  the 
testimony  of  two  of  its  officers  that  an  increase 
oC.  freight  ratea  would  diminish  its  income  by 


throwing  business  to  competing  roads;  since 
such  an  instruction  required  the  court  to  hold 
that  this  testimony  was  conclusive  in  law,  and 
to  assume,  as  a  matter  of  law,  that  a  reduction 
in  passenger  fares  would  not  bring  an  increase 
of  travel  sufficient  to  equalize  the  earnings. — 
Chicago  &  G.  T.  Ry.  Co.  v.  Wellman.  143  U.  S. 
339,  12  S.  Ct.  400,  36  L.  Ed.  176,  affirming 
judgment  Wellman  v.  Chicago  &  G.  T.  Ry.  Co., 
83  Mich.  592,  47  N.  W.  489. 

State  legislatures  have  power  to  fix  maxi- 
mum rates  of  railroad  passenger  fare,  and  the 
courts  can  only  interfere  therewith  to  protect 
the  roads  from  unreasonable  rates.— Chicago  & 
G.  T.  Ry.  Co.  V.  Wellman,  143  U.  S.  339,  12 
S.  Ct.  400,  36  L.  Ed.  176,  affirming  judgment 
WeUman  v.  Chicago  &  G.  T.  Ry.  Co.,  83  Mich. 
592,  47  N.  W.  489;  following  Stone  v.  Farmers' 
Loan  &  Trust  Co.,  116  U.  S.  307,  6  S.  Ct.  334. 
388,  1191,  29  L.  Ed.  636;  Chicago,  M.  &  St 
P.  Ry.  Co.  V.  Minnesota,  134  U.  S.  418,  10  S. 
Ct.  462,  702,  33  L.  Ed.  970. 

The  reasonableness  of  a  passenger  rate  of 
a  certain  amount  per  mile  fixed  by  the  legisla- 
ture must  in  the  case  of  a  railroad  company  be 
determined  by  its  effect  on  the  net  earnings  of 
the  company  on  its  entire  line  within  the  state, 
and  not  by  its  effect  on  any  subdivision,  even 
though  it  was  once  a  separate  road.— St.  Louis 
&  S.  F.  Ry.  Co.  V.  Gill,  156  U.  S.  649,  15  85. 
Ct.  484,  39  L.  Ed.  567,  affirming  judgment  54 
Ark.  101,  15  S.  W.  18,  11  L.  R.  A.  452. 

The  legislative  power  to  alter  or  amend  the 
charter  of  a  railroad  company  does  not  au- 
thorize legislation  fixing  the  rates  for  1,000-mile 
tickets  good  for  two  years.  Judgment,  Smith  v. 
Lake  Shore  &  M.  S.  Ry.  Co.,  72  N.  W.  328, 114 
Mich.  460,  4  Detroit  Leg.  N.  662,  reversed.— 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Smith,  19  S.  Ct 
565,  173  U.  S.  684,  43  L.  Ed.  858. 

The  maximum  rates  for  transportation  of 

f>assengers  on  a  railroad,  as  fixed  by  the  legis* 
ature,  will  be  prima  facie  presumed  to  be  rea- 
sonabl^  so  that  it  cannot  be  contended,  in  sup- 
port of  a  statute  reducing  the  rate  where  a 
1,000-mile  ticket  is  purchased,  that  the  legisla- 
ture would  have  power  to  reduce  the  maximum 
rate  for  all  persons  to  the  same  rate  fixed  by 
such  statute.— Id. 

The  fact  that  a  railroad  company  has  vol- 
untarily sold  1,000-mile  tickets,  good  for  a 
year  from  the  time  of  their  sale,  does  not  of 
itself  authorize  the  legislature  to  require  the 
road  so  to  do,  nor  furnish  a  standard  by  which 
to  measure  the  reasonableness  of  a  statute  re- 
quiring the  company  to  sell  1,000-mile  tickets 
at  rates  less  than  the  regular  rates,  and  to  be 
valid  for  two  years.— Id. 

Pub.  Acts  Mich.  1891,  No.  90,  requiring 
railroad  companies  in  the  state  to  keep  for  8al«> 
1,000-mile  tickets  at  specified  rates,  less  than 
the  regular  rate,  to  be  used  in  the  name  of  the 
purchaser,  his  wife  and  children,  and  valid  for 
two  years,  is  not  legislation  for  the  convenience 
of  the  public,  so  as  to  be  validated  on  that 
ground.— Id. 

The  reasonableness  of  a  schedule  of  rates 
for  local  business  of  a  railroad  company  must 
be  determined  by  a  comparison  between  the 
gross  receipts  and  the  cost  of  doing  the  business, 
and  cannot  be  determined  until  the  cost  of  doing 
the  business  is  ascertained.  Decree  (C.  C.  1898) 
90  F.  363,  reversed.— Chicago,  M.  &  St  P.  Ry. 
Co.  V.  Tompkins,  20  8.  Ct  336,  176  U.  S.  167, 
44  L.  Ed.  417. 

Binding  agreements  relative  to  rates  of 
fare  between  a  municipality  and  street  railways 
organized  either  under  the  Michigan  tram  rail- 
way act  as  amended  in  1861,  or  under  the  street 
railway  act  of  1867,  which  cannot  be  altered 
without  consent  of  both  parties,  were  expressly 
authorized  by  section  20  of  the  latter  act,  de- 
claring that  street  railway  rates  shall  be  estab- 
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lished  by  agreement  between  the  company  and 
the  corporate  authorities,  the  provisions  of 
which  section  were  by  section  29  made  applica- 
ble to  all  street  railway  corporations  already 
organized  and  in  operation. — City  of  Detroit  v. 
Detroit  Citizens'  St  Ry.  Co.,  22  S.  Ct,  410,  184 
U.  S.  368,  46  L.  Ed.  592. 

No  permission  to  municipal  authorities  to 
reduce  street  railway  fares  without  the  con- 
sent of  the  company  below  the  rate  at^  which 
they  were  fixed  in  compliance  with  Michigan 
Street  Railway  Act  1867,  §  20,  which  declares 
that  such  rates  shall  be  established  by  agree- 
ment between  the  parties,  can  be  implied  from 
the  further  provision  of  that  section  that  the 
rates  of  fare  agreed  upon  shall  not  be  increased 
without  the  consent  of  the  city  authorities. — Id. 

No  right  to  reduce  street  railway  fareo  es- 
tablished by  agreement  between  a  city  and  the 
railway  company  subsequent  to  the  amend- 
ment of  March  27,  1867,  to  section  34  of  the 
Michigan  tram  railway  act,  so  long  as  by  such 
reduction  rights  or  franchises  already  granted 
were  not  destroyed  or  impaired,  or  the  com- 
pany deprived  of  granted  rights  of  construction 
and  operation,  was  given  such  city  by  the  provi- 
sion of  that  amendment  forbidding  municipal 
authorities  from  making  any  regulations  or  con- 
ditions which  would  have  that  effect,  as  such 
provision,  being  a  general  one,  does  not  limit 
the  express  authority  of  the  municipality,  pre- 
viously conferred  by  section  20  of  the  Michigan 
street  railway  act,  to  bind  itself  by  an  agree- 
ment fixing  street  railway  fares. — Id. 

A  reservation  in  an  ordinance  granting  a 
street  railway  franchise  of  the  right  from  time 
to  time  to  make  such  further  rules,  orders,  or 
regulations  as  to  the  common  council  may  seem 
proper,  does  not  inclu.de  the  right  on  the  part 
of  the  city  at  its  own  pleasure  to  reduce  the 
rates  of  fare  agreed  upon  in  such  ordinance. — Id. 

A  state  legislature  may  authorize  its  rail- 
road commission  to  reduce,  as  unreasonajble,  a 
joint  through  rate  agreed  upon  by  two  or  more 
railroads,  and  apportion  the  same  among  the 
several  railroad  companies  interested.  Judg- 
ment, State  V.  Minneapolis  &  St.  L.  R.  Co.,  83 
N.  W.  60,  80  M}nn.  191,  89  Am.  St.  Rep.  514, 
affirmed. — Minneapolis  &  St.  L.  R.  Co.  v.  State 
of  Minnesota,  22  S.  Ct  900,  186  U.  S.  257,  46 
L.  Ed.  1151. 

A  through  rate  is  not  necessarily  reasonable 
because  it  does  not  exceed  the  aggregate  of  two 
reasonable  local  rates. — Id. 

A  street  railway  company  whose  charter 
subjects  it  to  "all  the  duties,  liabilities,  and 
restrictions  set  forth  in  all  general  laws  now 
or  hereafter  in  force  relating  to  street  rail- 
way companies,'*  is  bound  by  the  requirement 
of  a  statute  previously  enacted,  that  street  rail- 
way companies  shall  transport  school  children 
at  a  reduced  rate,  although  such  statute  may 
be  unconstitutional  as  to  already  existing  cor- 
porations. Judgment,  Commonwealth  v.  Inter- 
stote  Consol.  St  Ry.  Co.  (1905)  73  N.  E.  530, 
187  Mass.  436,  affirmed.— Interstate  Consol.  St. 
Ry.  Co.  V.  Commonwealth,  28  S.  Ct.  26,  207 
IJ.  S.  79,  52  L.  Ed.  Ill,  12  Ann.  Cas.  555. 

Power  to  make  a  general  schedule  of  max- 
imum rates  for  the  transportation  of  all  com- 
modities,  upon  all  railroads,  to  and  from  all 
points  within  the  state,  upon  a  general  and  com- 
prehensive complaint  that  rates  are  too  high,  or 
upon  like  information  of  the  commission  itself, 
is  not  conferred  upon  the  Kentucky  Railroad 
Commission  by  Act  Ky.  March  10,  1900  (Acts 
1900,  n.  5,  c.  2),  authorizing  it,  upon  complaint 
that  the  rates  of  any  railway  company  are  ex- 
tortionate, or  upon  its  own  information,  to  fix 
a  reasonable  rate  if,  after  hearing,  it  finds  the 
rates  extortionate.--Siler  v.  Louisville  &  N.  R. 
Co.,  29  S.  Ct  451,  213  U.  S.  175.  53  L.  Ed. 


753;    Same  v.  Illinois  Cent  R.  Co.,  29  S.  Ct 
458,  213  U.  S.  199,  53  L.  Ed.  760. 

A  particular  rate  on  a  specific  commodity 
fixed  by  the  Kentucky  Railroad  Commission 
will  not,  in  order  to  sustain  its  validity,  be  sepa- 
rated from  the  general  order  fixing  a  general 
schedule  of  maximum  rates  for  all  commodities, 
upon  all  railroads,  to  and  from  all  points  within 
the  state,  where  the  specific  order  was  made 
after  a  general  complaint  was  filed,  and  is  itself 
a  general  order,  and  was  made  in  the  exercise 
of  the  unfounded  assumption  of  the  power  under 
Act  Ky.  March  10,  1900  (Acts  1900,  p.  6,  c.  2), 
to  make  a  general  tariff  of  rates. — Id. 

The  market  value  of  the  stocks  and  bonds 
representing  the  property  of  a  railway  company, 
including  assets  not  forming  a  part  of  the  oper- 
ating property  of  the  carrier  or  devoted  to  the 
public  service,  furnish  no  criterion  in  testing  the 
reasonableness  of  state  regulation  of  rates  by 
which  to  determipe  the  value  of  the  property 
on  which  a  fair  return  is  to  be  computed. — 
Simpson  v.  Shepard,  33  S.  Ct  729,  230  U.  S. 
352,  57  L.  Ed.  1511,  48  L.  R.  A.  (N.  S.)  1151, 
Ann.  Cas.  1916A,  18,  modifying  decree  (0.  C.) 
Shepard  v.  Northern  Pac.  Ry.  Co.,  184  F.  765. 

The  cost  to  a  railway  company  of  acquiring 
the  land  necessary  for  its  terminal  and  right 
of  wfty  if  the  railroad  should  be  called  upon 
to  reproduce  its  road,  including  the  excess  over 
the  market  value  of  similarly  situated  prop- 
erty which  the  railway  company  would  be 
obliged  to  pay  and  an  allowance  for  consequen- 
tial damages,  was  not  the  proper  basis  for  val- 
uing such  property  to  test  the  reasonableness 
of  state  regulation  of  rates. — Id. 

Estimates  of  the  value  of  the  right  of  way 
and  terminals  of  a  railway  company  cannot 
properly  be  based,  in  determining  the  reason- 
ableness of  state  regulation  of  rates,  on  their 
supposed  value  for  railroad  purposes  in  excess 
of  the  market  value  of  contiguous  property. — Id. 

The  fair  present  value  of  a  railroad's  right 
of  way  and  terminals  cannot  be  increased  when 
testing  the  reasonableness  of  state  regulation 
of  its  rates,  by  adding  further  sums  calculated 
on  that  value  for  engineering,  superintendence, 
contingencies,  and  interest  during  construction. 
—Id. 

The  physical  valuation  of  the  property  of  a 
railroad  on  the  basis  of  the  cost  of  reproduction 
for  the  purpose  of  te^ng  the  reasonableness 
of  state  regulation  of  its  rates  is  incomplete 
where  depreciation  is  found  in  general  terms  to 
be  more  than  offset  by  appreciation,  without 
showing  the  items  of  such  appreciation  and  de- 
preciation.— Id. 

A  division  of  the  value  of  the  property  of  an 
interstate  carrier  within  a  state  according  to 
gross  earnings  derived  respectively  from  its 
interstate  and  intrastate  business  in  such  state 
is  not  an  accurate  measure  of  the  value  of  the 
use  of  its  property  in  intrastate  business,  so  as 
to  serve  as  the  basis  of  a  judicial  holding  in 
a  close  case  that  the  intrastate  rates  are  confis- 
catory.—Id. 

The  total  value  of  the  property  of  an  inter- 
state carrier  within  a  state,  independently  of 
revenue,  should  be  divided  as  between  its  in- 
terstate and  intrastate  business  when  testing 
the  reasonableness  of  state  regulation  of  its  in- 
trastate rates,  according  to  the  use  made  •  6t 
the  property,  assigning  to  each  business  that 
proportion  of  the  total  value  of  the  property 
which  corresponds  to  its  employment  in  that 
business. — Id. 

General  estimates  as  to  the  extra  cost  of  the 
intrastate  business  of  a  carrier  over  its  inter- 
state business,  made  without  the  accurate  data 
for  at  least  test  periods  not  beyond  the  power 
of  a  carrier  to  furnish,  is  not  adequate  proof 
to  sustain  a  finding  that  the  carrier's  intrastate 
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rates,  a9  fixed  by  tlie  state,  are  confiscatory. 
— Id. 

Evidence  is  insufficient  to  support  a  finding 
that  intrastate  rates  of  an  interstate  carrier 
as  fixed  by  the  state  are  confiscatory,  where  nei- 
ther the  share  of  the  expenses  attributable  to 
the  intrastate  business  nor  the  value  of  the 
property  employed  therein  is  satisfactorily 
shown. — Id. 

A  state  may  not  fix  the  intrastate  rates  of 
an  interstate  carrier  so  low  that  the  carrier's 
entire  revenue  from  all  its  business  in  the 
state,  after  paying  only  operating  expenses  and 
taxes,  amounts  to  only  about  4  per  cent  of  the 
value  of  its  property  in  the  state. — Id. 

Valuations  of  railway  properties  by  state 
assessors  for  taxation  do  not  afford  an  adequate 
basis  to  determine  the  fair  value  of  the  prop- 
erty when  testing  the  reasonableness  of  state 
regulation  of  railway  rates. — Knott  v.  Chicago, 

B.  &  Q.  R.  Co.,  33  S.  Ct.  975.  230  U.  S.  474, 
57  L.  Ed.  1571,  modifying  decree  (C.  C.)  St 
Ix)uis  &  S.  F.  R.  Co.  V.  Hadley,  168  F.  317. 

Broad  estimates  of  the  value  of  railway 
property  are  insufficient  to  support  a  finding 
that  railway  rates  fixed  by  a  state  are  con- 
fiscatory.—Id. 

Finding  that  state  railway  rates  are  confis- 
catory cannot  be  based  on  an  intrastate  valua- 
tion of  the  railway  property,  which  if  extended 
to  the  entire  system  would  exceed  the  railway 
company's  total  capitalization,  in  the  absence 
of  proof  that  the  value  actually  existed,  and 
that  different  items  were  estimated  by  correct 
methods. — Id. 

A  division  of  the  value  of  property  of  an  in- 
terstate carrier  within  the  state  according  to 
gross  earnings  derived  from  its  interstate^  and 
intrastate  business  in  the  state  does  not  give  a 
sufficiently  accurate  measure  of  the  value  of  the 
use  of  the  property  in  intrastate  commerce  to 
serve  as  a  basis  for  a  holding  that  the  intra- 
state rates  are  confiscatory.— Id. 

General  estimates  of  the  extra  cost  of  intra- 
state business  over  interstate  business  made 
without  accurate  data  will  not  be  accepted  to 
sustain  a  finding  that  intrastate  rates  fixed  by 
the  state  are  confiscatory. — Id. 

Legislative  regulation  of  rates  not  confisca- 
tory as  to  certain  railroads  is  enforceable  as 
against  them,  though  it  may  be  unenforceable  as 
against  another  carrier  differently  situated. — Id. 

State  statutes  fixing  maximum  railroad 
rates  are  not  invalid  because  they  have  caused 
the  discharge  of  many  railroad  employes. — (C 

C.  1909)  St  Louis  &  S.  F.  R.  Co.  v.  Hadley,  168 
F.  317.  decree  modified  (1913)  Knott  v.  Chicago. 
B.  &  C.  R.  Co.,  33  S.  Ct  975.  230  U.  S.  474, 
57  L.  Ed.  1571,  decree  reversed  (1913)  Same  v. 
St  Louis,  K.  C.  &  C.  R.  Co.,  33  S.  Ct  983, 
230  U.  S.  512,  57  L.  Ed.  1596,  and  appeal  dis- 
missed (1913)  Same  v.  St  Louis  Southwestern 
R.  Co..  33  S.  Ct  984,  230  U.  S.  609,  57  L. 
Ed.  1595. 

That  state  statutes  fixing  railroad  rates  are 
not  enforceable  as  to  particular  railroads,  be- 
cause the  rates  as  applied  to  such  roads  are  not 
compensatory,  does  not  render  them  invalid  as 
to  other  roads. — Id. 

In  determining  the  reasonableness  of 
freight  and  passenger  rates  established  by  a 
state  on  intrastate  railroad  traffic,  as  applied 
to  a  railroad  doing  both  interstate  and  intra- 
state business,  the  difference  in  the  cost  of  han- 
dling^  each  kind  of  business  as  related  to  the 
earnings  from  each  should  be  considered,  and 
in  apportioning  the  total  expenses  between  the 
two  kinds  of  business  the  best  method  is  to  make 
the  division  on  the  basis  of  the  relative  earn- 
ings from  each  class  of  business.— Id. 

Railroad  property,  properly  built  and  man- 
aged, is  entitled  to  earn  an  annual  income  of 
0  per  cent,  on  its,  fair  valuation,  and  a  statute 
fixing  rates  under  which  it  cannot  make  such 


income  is  confiscatory   and  nnconstitutional.^ 
Id. 

Act  Mo.  Feb.  27,  1907  (Laws  1907,  p.  170). 
establishing  two  cent  passenger  fares  on  intra- 
state railroads,  and  Act  March  19,  1907  (Laws 
1907,  p.  171),  establishing  maximum  freight 
rates  held  confiscatory  and  unconstitutional  on 
evidence  showing  that  none  of  the  roads  doing 
business  thereunder  can  earn  to  exceed  3  per 
cent,  net  income  on  its  state  business,  while 
as  to  some  the  business  must  be  done  at  a  loss. 
—Id. 

A  division  of  the  value  of  property  of  an 
intrastate  carrier  within  a  state  according  to 
gross  earnings  derived  from  its  interstate  and 
intrastate  business  in  the  state  is  not  a  suffi- 
ciently accurate  measure  of  the  value  of  the 
use  of  its  property  in  iiitrastate  business  to 
serve  as  a  basis  for  a  holding  that  the  in- 
trastate rates  are  confiscatory.— Allen  v.  St 
Louis,  I.  M.  &  S.  Ry.  Co.,  33  S.  Ct  1030,  230 
U.  S.  553,  57  L.  Ed.  1625,  reversing  decree  (a 
C.)  In  re  Arkansas  Rate  Cases,  187  F.  290. 

General  estimates  of  conditions  of  transpo^ 
tation  with  reference  to  the  extra  cost  of  in- 
trastate business  over  interstate  business  do  not 
take  the  place  of  data  compiled  for  representa- 
tive test  periods  as  a  basis  for  a  finding  that 
the  intrastate  rates  are  confiscatory.— Id. 

The  ratio  of  the  total  operating  expenses  of 
a  railroad,  or  a  railroad  division,  to  the  entire 
receipts  of  such  railroad  or  division  is  not  a 
sufficient  basis,  when  testing  the  reasonableness 
of  rates  prescribed  under  state  authority  for 
determining  the  cost  of  interstate  freight  traf- 
fic, moving  on  class  rates  between  two  points 
of  such  division.— Wood  v.  Vandalia  R.  Co.,  34 
S.  Ct.  7,  231  U.  S.  1,  58  L.  Ed.  97. 

The  prohibition  against  charging  a  lesser 
rate  for  a  longer  than  a  shorter  haul  wichout 
consent  of  the  Interstate  Commerce  Commission 
made  by  Act  June  18,  1910,  §  8,  amending  Act 
Feb.  4,  1887,  §  4,  prevents  carriers  not  having 
consent  from  granting  a  rebiiling  privilege  to 
shippers  of  grain  and  hay  at  Nashville  where- 
by they  receive  on  reshipment  allowance  on  local 
rate  to  the  southeastern  point  of  destination. — 
United  States  v.  Louisville  &  N.  R.  Co.,  35  S. 
Ct  113,  235  U.  S.  314,  59  L.  fid.  245. 

Evidence  that  a  carrier  maintained  com- 
paratively low  rates  on  distillery  supplies  for 
many  years,  and  had  then  withdrawn  them  on 
the  ground  that  they  were  inadequate,  and  in- 
troduced higher  rates,  authorized  an  order  of  the 
State  Railway  Commission  re-establishing  such 
special  rates  as  the  maximum  interstate  freight 
rates.— Louisville  &  N.  R.  Co.  v.  Finn,  35  S. 
Ct  146,  235  U.  S.  601,  59  L.  Ed.  379,  affirming 
order  (D.  C.)  Louisville  &  N.  R.  CJo.  v.  Kentucky 
Railroad  Commission,  214  F.  465. 

An  order  of  a  state  railroad  commission  di- 
recting a  railroad  company  to  discontinue  de- 
manding prepayment  of  freight  from  a  connect- 
ing carrier  held  valid.— Wadley  Southern  Ry. 
Co.  V.  State  of  Georgia,  35  S.  Ct  214,  235  U. 
S.  651,  69  L.  Ed.  405,  affirming  judgment  73 
S.  E.  741,  137  Ga.  497. 

The  cost  of  transportation,  to  be  considered 
in  determining  whether  intrastate  rates  for  car- 
riage of  a  certain  commodity  are  confiscatory » 
includes  all  outlays  which  pertain  to  such  trans- 
portation.— Northern  Pac.  Ry.  Co.  v.  State  of 
North  Dakota  ex  rel.  McCue,  35  S.  Ct  429, 
236  U.  S.  585^  59  L.  Ed.  735,  Ann.  Cas.  19iaA, 
1,  reversing  judgment  State  v.  Northern  Pac 
Ry.  Co.,  145  N.  W.  135,  26  N.  D.  438. 

A  state  may  not  compel  a  carrier  to  estab- 
lish a  rate  on  a  particular  commodity  less  than 
reasonable  to  buUd  up  a  local  enterprise. — Id. 

The  maximum  intrastate  rates  fixed  by  Laws 
N.  D.  1907,  c.  51,  for  transportation  of  coal 
in  car  load  lots,  held  confiscatory  and  uncon- 
BtitutionaL— Id. 
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Bate  of  2  cents  a  mile  fixed  for  passenger  | 
traffic  by  Acts  W.  Va.  1907,  c.  41  (Code  1913. 
c.  54,  i§  71f  I.  Tlf  II  [sees.  3020,  3021]),  held 
confiscatory  and  unconstitutional. — ^Norfolk  & 
W.  Ry.  Co.  V.  Conley.  35  S.  Ct.  437,  236  U.  S. 
605,  59  U  Ed.  745. 

^=»13.   Preferenooa  and  disorimiiiAti^iis. 

S«e  9  Cent  Dig.  Carr.  iS  21-24. 

A  discriminating  rate  on  shipments  of  coal 
cannot  be  justified  on  the  ground  of  the  cost 
of  mining  coal  to  the  company  in  whose  favor 
the  rate  is  made,  and  any  evidence  as  to  the 
cost  of  mining  is  irrdevant— Union  Pac.  Ry. 
Co.  V.  Goodricfee.  149  U.  S.  680,  13  S.  Ct.  970, 
37  L.  Ed.  896 ;  Same  v.  Taggart,  149  U.  S.  698, 
13  S.  Ct.  977,  37  L.  Ed.  905. 

Charging  a  10-cent  fare  vnthout  transfer 
privileges  for  a  ride  on  an  electric  railway  from 
a  city  terminus  to  a  sj^ecified  town  and  5-cent 
fares  with  transfer  privileges  for  a  ride  between 
such  terminus  and  a  town  farther  away  on  an- 
other division,  held  no  less  a  violation  of  Laws 
Or.  1907,  p.  67,  prohibiting  discriminations  be- 
cause the  fare  on  the  latter  division  is  fixed  at 
five  cents  by  a  contract  with  the  railway  com- 
pany's predecessor. — Portland  Ry.,  Light  &  Pow- 
er Co.  V.  Railroad  Commission  of  Oregon,  33  S. 
Ct  820,  229  U.  S.  397,  57  L.  Ed.  1248,  affirming 
judgment  105  P.  709,  56  Or.  468,  Id.,  33  S.  Ct 
827,  229  U.  S.  414,  57  L.  Ed.  1259. 

^=»14.  ExelusiTe  prlTlleeea. 

See  %  Cent  Dig.  Carr.  |  29. 

A  railway  company  which  has  made  an  ar- 
rangement with  a  transfer  company  to  furnish 
at  its  passenger  station  all  the  vehicles  neces- 
sary for  the  accommodation  of  the  passengers 
arriving  there  on  its  trains  or  on  the  trains  of 
other  railroad  companies  using  the  station  may 
legally  exclude  from  the  station  and  depot 
grounds  all  other  hackmen  or  cabmen  seekin^jf 
entrance  for  the  purpose  of  soliciting  for  them- 
selves the  custom  or  patronage  of  passengers. — 
Donovan  v.  Pennsylvania  Co.,  26  S.  Ct.  91, 
199  n.  S.  279,  50  L.  Ed.  192,  affirming  decrees 
120  F.  215,  57  0.  C.  A.  362,  61  L.  R.  A.  140, 
and  Donnovan  v.  Same,  124  F.  1016,  60  C.  C. 
A.  168. 

^=»16.  ConneottoBs   with   and  faoilitiea 
to  other  oarriers. 
See  9  Cent  Dig.  Carr.  Si  25-27. 

Const  Colo.  art.  15,  f  6,  providing  that  "all 
individuals,  associations,  and  corporations  shall 
have  equal  rights  to  have  persons  and  property 
transported  over  any  railroad  in  this  state,  and 
no  undue  or  unreasonable  discrimination  shall 
be  made  in  charges  or  facilities  for  transporta- 
tion of  freifi^t  or  passengers  within  the  state, 
and  no  railroad  comi>any  •  *  *  shall  give 
any  preference  to  individuals,  associations,  or 
corporations  in  furnishing  cars  or  motive  pow- 
er,'^ imposes  only  the  common-law  obligations 
of  a  common  carrier,  and  does  not  require  a 
railroad  company  which  has  arranged  with  a 
connecting  road  to  do  a  joint  business  to  make  a 
similar  arrangement  with  another  connecting 
road,  or  to  establish  a  passenger  or  freight 
depot  at  a  point  where  another  road  has  made 
a  junction  therewith.— Atchison,  T.  &  S.  F.  R. 
Co.  V.  Denver  &  N.  O.  R.  Co.,  110  U.  S.  667, 
4  S.  Ct  185,  28  L.  Ed.  291,  reversing  judg- 
ment Denver  &  N.  O.  R.  Co.  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  13  F.  546  and  15  F.  650. 

Such  provision  is  not  violated  by  the  re- 
fusal of  a  railroad  company  to  give  a  connect- 
ing line  the  same  arrangement  as  to  through 
rates  as  it  gives  to  another  connecting  line, 
unless  the  conditions  are  substantially  alike 
in  both  cases.— Id. 

At  common  law  a  carrier  is  not  bound  to 
carry  except  on  its  own  line.  If  he  contracts 
to  go  beyond,  he  may,  in  the  absence  of  statu- 


tory regulation  to  the  contrary,  determine  for 
himself  what  agencies  he  will  employ. — Id. 

The  obligations  of  a  railroad  company  to  the 
public  as  a  common  carrier  do  not  require  it  to 
furnish  an  express  company  facilities  for  do- 
ing an  express  business  upon  its  road,  the  same 
in  all  respects  as  it  provides  for  itself  or  af- 
fords to  any  other  express  company. — Memphis 
&  L.  R.  Co.  V.  Southern  Exp.  Co.,  117  U.  S. 
LOS.  Ct.  542,  628,  29  L.  Bd.  791,  reversing  10 
F.  210,  869;  St  Louis,  I.  M.  &  S.  R.  Co.  v. 
Same,  117  U.  S.  601,  6  S.  Ct  1190,  29  L.  Ed. 
791. 

The  duty  imposed  on  railway  companies  by 
Const  Ky.  §  213,  to  receive,  deliver,  and  trans- 
port freight  from  and  to  any  point  where  there 
is  a  physical  connection  between  the  tracks  of 
the  railway  concerned  and  any  other ^  does  not 
require '  a  railway  company  maintaining  a  live 
stock  depot  as  a  point  of  delivery  for  cattle 
having  a  municipality  as  their  general  destina- 
tion to  receive  live  stock  billed  to  a  similar  de- 
pot at  substantially  the  same  point  on  another 
railway,  and  to  deliver  the  same  to  that  rail- 
way at  a  point  of  physical  connection  between 
the  two  roads  for  ultimate  delivery  there.  De- 
cree 118  F.  113,  55  C.  C.  A.  63,  63  L.  R.  A. 
213,  affirmed. — Central  Stockyards  Co.  v.  Louis- 
viUe  &  N.  R.  Co.,  24  S.  Ct  339,  192  U.  S.  568, 
48  L.  Ed.  565. 

The  power  of  the  state  to  regulate  rail- 
roads extends  to  securing  to  the  public  reason- 
able facilities  for  making  connections  between 
different  carriers.  Judgment,  North  Carolina 
Corp.  Commission  v.  Atlantic  Coast  Line  R. 
Co.  (1904)  49  S.  E.  191.  137  N.  C.  1,  affirmed.— 
Atlantic  Coast  Line  R.  Co.  v.  North  Carolina 
Corp.  Commission,  27  S.  Ct  585,  206  U.  8. 
1,  51  L.  Ed.  933,  11  Ann.  Cas.  398. 

Railroad  companies  cannot  assert,  as  against 
the  power  of  the  state  to  compel  interchange  of 
traffic  in  the  corporate  limits  of  a  city,  that 
they  were  not  incorporated  for  intracity  trans- 

S or tation.— Grand  Trunk  R.  Co.  of  Canada  v. 
lichigan  R.  R.  Commission,  34  S.  Ct.  152,  231 
U.  S.  457,  58  L.  Ed.  310,  affirming  decree  (D. 
C.)  198  F.  1009. 

^=»16.  Use  of  oanier's  premises. 

See  9  Cent  Dig.  Carr.  |i  28-80 ;  86  Cent  Dig.  Man. 
Corp.  I  1351. 

A  railway  company  which  has  made  an 
arrangement  with  a  transfer  company  to  fur- 
nish at  its  passenger  ststion  all  the  vehicles 
necessary  for  the  accommodation  of  the  passen- 
gers arriving  there  on  its  trains  or  on  the 
trains  of  other  railroad  companies  using  the 
station  may  legally  exclude  from  the  station 
and  depot  grounds  all  other  hackmen  or  cab- 
men seeking  entrance  for  the  purpose  of  so- 
liciting for  themselves  the  custom  or  patron- 
age of  passengers. — Donovan  v.  Pennsylvania 
Co.,  26  S.  Ct  91,  199  U.  S.  279.  50  L.  Ed.  192, 
affirming  decrees  120  F.  215,  57  C.  C.  A.  362. 
61  L.  R.  A.  140,  and  Donnovan  v.  Same,  124 
F.  1016,  60  C.  C.  A.  168. 

Licensed  hackmen  or  cabmen,  when  not  for- 
bidden by  valid  municipal  regulations,  may, 
within  reasonable  limits,  use  the  public  side- 
walk in  front  of,  adjacent  to,  or  about  the 
main  entrance  to  a  railway  passenger  station  in 
prosecuting  their  calling,  but  are  not  entitled 
to  congregate  upon  such  sidewalk  so  as  to  inter- 
fere with  the  ingress  and  egress  of  passengers 
and  employes.— Id. 

The  inadequacy  of  any  rejnedy  at  law  justi- 
fies injunctive  rehef  against  the  constant,  un- 
lawful attempt  of  hackmen  and  cabmen  to  enter 
a  railway  passenger  station  and  depot  grounds 
to  solicit  patronage,  and  their  use  of  the  side- 
walk in  front  of  the  station  so  as  to  interfere 
unduly  with  the  ingress  and  egress  of  passen- 
gers.— Id. 
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^=»18.  Prooeedinsfl  to  enforoe  or  to  pre- 
▼ent  enforcement  of  resnlntlone. 

See  9  Cent.  Dig.  Carr.  18  13.  16-18,  20,  24 ;    27  Cent. 
Dig.  InJ.  S  141. 

On  demurrer  to  a  bill  to  restrain  entorce- 
ment  by  state  railroad  commissioners  of  a  tariff 
of  rates  prescribed  by  them  for  carriage  of  goods 
by  a  railroad,  averring  that  such  tariff  was  un- 
just and  unreasonable,  it  was  admitted  that 
the  road  cost  far  more  than  the  amount  of  the 
company's  stock  and  bonds  outstanding,  which 
represented  money  invested  in  its  construction ; 
that  there  had  been  no  waste  or  mismanagement 
in  the  construction  or  operation;  that  supplies 
and  labor  had  been  purchased  at  the  lowest  pos- 
sible price  consistent  with  the  successful  opera- 
tion of  the  road ;  that  the  rates  voluntarily  fix- 
ed by  the  company  had  been  for  10  years  steadi- 
ly decreasing,  until  the  aggregate  decrease  had 
been  more  than  50  per  cent.;  that  under  the 
rates  thus  voluntarily  established  the  stock, 
which  represented  two-fifths  of  the  value,  had 
never  received  anything  in  the  way  of  divi- 
dends, and  that  for  the  last  three  years  the 
earnings  above  operating  expenses  had  been  in- 
sufficient to  pay  the  interest  on  the  bonded  debt ; 
and  that  the  proposed  tariff,  as  enforced,  would 
so  diminish  the  earnings  that  they  would  not 
pay  one-half  the  interest  on  the  bonded  debt 
above  the  operating  expenses.  Held  that,  in 
the  absence  of  any  satisfactory  showing  to  the 
contrary,  this  justified  a  finding  that  the  pro- 
posed tariff  was  unjust  and  unreasonable,  and 
a  decree  restraining  it  being  put  in  force. — Rea- 
gan V.  Farmers*  Iiortl  &  Trust  Co.,  14  S.  Ct. 
1047,  154  U.  S.  362,  38  L.  Ed.  1014 ;  Same  v. 
Mercantile  Trust  Co.,  14  S.  Ct.  1062,  154  U. 
S.  418,  38  L.  Ed.  1030. 

It  was  not  an  abuse  of  discretion  to  permit 
filing  in  a  suit  assailing  state  railway  rate  leg- 
islation of  amended  and  supplemental  bills  at- 
tacking new  rate  legislation  pending  suit,  though 
the  earlier  legislation  was  repealed,  saving,  how- 
ever, the  penalties  and  liabilities  incurred,  and 
though  slightly  higher  rates  were  substituted 
in  certain  cases. — Knott  v.  Chicago,  B.  &  Q.  R. 
Co.,  33  S.  Ct  975,  230  U.  S.  474,  57  L.  Ed. 
1571.  modifying  decree  (C.  C.)  St.  Louis  &  S.  F. 
R.  Co.  V.  Hadley,  168  F.  317. 

Injunction  against  the  enforcement,  as  ap- 
plied to  goods  moving  in  interstate  commerce, 
of  a  rate  order  of  a  state  railroad  commission 
applicable  to  intrastate  transportation,  can  only 
be  granted  on  a  showing  of  actual  conditiens, 
and  that  the  order  is  misapplied  as  to  the  par- 
ticular transactions.— Oregon  R.  &  Nav.  Co.  v. 
Campbell,  33  S.  Ct  1026,  230  U.  S.  525,  57 
Jj,  Ed.  1604,  affirming  decrees  (C.  C.)  173  F. 
957,  177  F.  318. 

Allegations  of  a  bill  seeking  to  restrain  state 
regulation  of  local  rates  of  an  interstate  car- 
rier are  insufficient  to  show  that  they  will  de- 
prive the  carrier  of  just  compensation  in  its 
intrastate  transportation,  where  receipts  and 
disbursements  for  the  previous  year  are  not 
given,  and  there  are  no  averments  as  to  the 
expenses  incurred  in  the  intrastate  business  as 
distinguished  from  the  interstate  business,  or 
the  share  of  the  value  of  the  carrier's  property 
assignable  to  the  former.— Southern  Pac.  Co.  v. 
Campbell,  33  S.  Ct.  1027,  230  U.  S.  537,  57 
L.  Ed.  1610,  affirming  decree  (C.  C.)  182  F.  182. 

The  courts  will  not  substitute  their  judgment 
for  that  of  a  state  railroad  commission  on  such 
questions  as  the  conditions  of  traffic,  the  ad- 
justment of  rates,  and  the  appropriate  basis 
for  classification,  where  the  commission's  action 
did  not  constitute  an  abuse  of  power.— Id. 

The  right  of  a  carrier  to  contest  the  validity 
of  state  regulation  of  intrastate  rates,  if  found 
confiscatory,  is  not  impaired  by  its  action  in 
putting  them  into  effect— Allen  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.,  33  S.  Ct  1030,  230  U.  S. 
553.  57  L.  Ed.  1625.  reversing  decree  (C.  0.)  In 
re  Arkansas  Rate  Oases,  187  F.  290. 


General  allegations  in  bill  attacking  order 
of  state  railroad  commission  fixing  freight  rates, 
stating  that  the  evidence  in  the  judgment  of  the 
pleader  did  not  "establish,"  are  insufficient  to 
justify  enjoining  enforcement  of  the  rate-mak- 
ing order.— Louisville  &  N.  R.  Co.  v.  Garrett, 
34  S.  Ct.  48,  231  U.  S.  298,  58  L.  Ed.  229,  af- 
firming order  (C.  C.)  186  F.  176. 

Enforcement  of  order  of  Kentucky  Railroad 
Commission  fixing  the  maximum  intrastate 
freight  rates  on  distillers'  materials  and  sup- 
plies will  not  be  enjoined,  if  otherwise  valid, 
because  the  maintenance  by  the  complaining 
carrier  of  other  rates  to  other  distillery  sta- 
tions not  yet  passed  upon  by  the  commission 
may  result  in  unjust  dlscrimiination  within 
Ky.  St.  §§  817,  819.-Id. 

A  rate-making  order  of  the  Kentucky  Rail- 
road Commission  made  under  Act  Ky.  March 
10,  1900  (Ky.  St  §  820a),  is  not  subject  to 
revision  by  the  federal  courts  on  question  of 
facts  as  to  the  reasonableness  of  the  rates  ex- 
isting when  the  order  was  made  as  well  as 
those  fixed  by  the  commission. — Id. 

Confiscation  entitling  a  carrier  to  Injunction 
against  order  fixing  maximum  intrastate  rates 
is  not  made  by  a  bill  alleging  that  certain  speci- 
fied losses  in  revenue  will  result  without  show- 
ing the  return  permitted  under  the  rates  pre- 
scribed.— Id. 

Persons  granted  specified  amounts  by  rail- 
road commission  under  Ky.  St.  §S  821,  829.  in 
reparation  for  payments  made  to  a  carrier  in 
excess  of  rates  found  reasonable,  which  could  be 
enforced  in  the  state  courts,  are  'necessary 
parties  to  a  suit  in  the  federal  court  to  restrain 
enforcement  of  a  reparation  order.— rid. 

The  federal  courts  will  not  disturb,  on  the 
theory  of  interference  with  interstate  commerce, 
an  order  of  a  state  railroad  commission  sus- 
pending an  interstate  railway  company's  sup- 
plemental tariff  to  give  the  commission  an  op- 
portunity to  investigate  where  the  affidavits  are 
conflicting.— Grand  Trunk  R.  Co.  of  Canada  v. 
Michigan  R.  R.  Commission,  34  S.  Ct  152,  231 
U.  S.  457,  58  L.  Ed.  310,  affirming  decree  (D. 
C.)  198  F.  1009. 

^=»20.  Penalties   for   Tiolattons   of  reg- 
nlntiona. 

See  9  Cent  Dig.  Carr.  ||  SM9,  18S,  927. 

In  an  action  by  a  shipper  of  coal  to  re- 
cover penal  damages  from  a  railroad  company 
for  unlawful  discrimination  in  rates,  the  rail- 
road company  pleaded  in  defense  a  certain  con- 
tract between  itself  and  the  coal  company  in 
whose  favor  discrimination  was  alleged,  where- 
by, in  consideration  of  the  release  by  such  com- 
pany of  a  certain  claim  against  defendant  for 
damages,  and  its  agreement  to  furnish  coal  to 
defendant  for  use  in  its  locomotives  at  cost,  or 
at  a  maximum  price  (which  was  alleged  to 
have  proved  less  tnan  cost),  defendant  agreed  to 
allow  a  rebate  of  40  cents  per  ton  in  case  the 
coal  company's  shipments  of  coal  exceeded  200,- 
000  tons  annually.  Held  that,  in  the  absence 
of  any  allegations  that  the  shipments  of  coal 
exceeded  200,000  tons  annually,  this  answer  con- 
stituted no  defense.— Union  Pac.  Ry.  Co.  ▼• 
Goodridge,  149  U.  S.  680,  13  S.  Ct.  970.  37  L. 


Ed.  896 ;    Same  v.  Taggart,  149  U.  S.  698,  13 
S.  Ct  977,  37  L.  Ed.  905. 

In  an  action  by  a  shipper  to  recover  penal 
damages  under  a  statute  forbidding  discrimina- 
tion in  freight  rates,  the  railroad  company  can- 
not set  up  in  justification  of  the  lower  rates 
a  contract  with  the  party  in  whose  favor  they 
were  made,  whereby  in  consideration  of  the 
lower  rates,  such  party  releases  the  railroad 
cpmpany  from  an  unexplained,  indefinite,  and 
unadjusted  claim  for  damages  arising  from  a 
tort;  for  to  allow  such  s,  defense  would  prac- 
tically emasculate  the  law.— Id. 

Where  the  legislature  establishes  a  passen- 
ger rate  of  so  much  per  mile,  and  prescribes 
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penalties  for  a  ^charge  in  excess  thereof,  to  be 
recovered  of  th'e  carrier  by  the  passenger  ex- 
cessively charged,  the  question  of  the  reasonable- 
ness of  the  rate  so  fixed  by  the  legislature  may 
be  raised  in  an  action  for  such  penalty.— St. 
Louis  &  S.  F.  Ry.  Co.  v.  Gill,  156  U.  S.  649. 
15  S.  Ct.  484,  39  L.  Ed.  567,  affirming  judg- 
ment 15  S.  W.  18,  54  Ark.  101,  11  L.  R.  A.  452. 

Constitationality  of  statute  authorizing  pen- 
alty for  violation  of  orders  of  state  railroad 
commission  determined. — Wadley  Southern  Ry. 
Co.  V.  State  of  Georgia,  35  S.  Ct  214,  235  U. 
S.  651,  59  L.  Ed.  405,  affirming  judgment  73  S. 
B.  741,  137  Ga.  497. 

(B)  INTERSTATE  AND  INTERNATIONAL 
TRANSPORTATION. 

See  Courts,  ^=>97. 

Amendment  of  bill  to  restrain  transportation, 
see  Pleading,  ^=»248. 

Attachment  of  cars  of  foreign  carrier  as  inter- 
ference with  interstate  commerce,  see  Com- 
merce, ^=>81. 

Consolidation  of  action  to  recover  penalties,  see 
Courts,  «=»352. 

Delegation  of  legislative  powers,  see  Constitu- 
tional Law,  ^=:»62. 

Denial  of  due  process  of  law,  see  Constitutional 
Law,  «=s>258,'  283,  297. 

Determination  of  constitutionality  of  act,  for- 
bidding railroads  to  transport  commodities 
mined  or  produced  by  them,  see  Constitution- 
al Law.  ^=>46. 

Dismissal  of  appeal,  in  suit  to  restrain  enforce- 
ment of  order  from  interstate  commerce  com- 
mission, see  Appeal  and  Error,  ^s»781. 

Garnishment  of  sums  due  foreign  carrier  on  in- 
terstate shipments  as  interference  with  inter- 
state commerce,  see  Commerce,  ^=>81. 

Imposition  of  liability  on  initial  carrier  with 
right  of  recovery  over  against  connecting  car- 
rier as  infringing  liberty  to  contract,  see  Con- 
stitutional Law,  ^=»89,  276;  as  regulation  of 
commerce,  see  Commerce,  ^==>33. 

Interstate  commerce  regulations,  see  Commerce, 
«=>8,  10,  32-^4,  47,  57,  61.  62,  69,  72,  85,  88, 
89,98. 

Joinder  of  corporation  and  its  agents  in  indict- 
ment for  giving  rebates,  see  Indictment  and 
Information,  ^=»124. 

Jurisdictional  amount,  in  action  to  recover  pen- 
alties, see  Courts,  ^==>328. 

Jurisdiction  of  commerce  court,  see  Commerce, 


Jurisdiction  of  federal   court  of  action  to  re- 
strain advance  in  freight  rates,  see  Courts, 


Partial  invalidity  of  statute,  see  Statutes, 
64. 

Persons  entitled  to  raise  constitutional  ques- 
tions, see  Constitutional  Law,  <ts»42. 

Regulations  avoiding  contracts  for  annual  pass- 
es as  impairing  obligation  of  contract,  see 
Constitutional  Law,  ^=>155. 

Regulation  avoiding  prior  contract  as  abridg- 
ing liberty  to  contract,  see  Constitutional 
Law,  «=»276. 

Switch  connections  of  railroads,  see  Railroads, 


Tenne  of  prosecution  of  offenses,  see  Criminal 
Law,  ^:^113. 

^=»23.   Statutory  proTiaiona. 

See  9  Cent  Dig.  Cait.  iS  67-^ ;  10  C«nt.  Dig.  Com- 
merce. 91  1-148. 

The  payment  of  a  rebate  after  the  passage 
of  Elkins  Act,  Feb.  19,  1903,  c.  708,  32  Stat. 
847  •(U.  S.  Comp.  St.  Supp.  1907,  p.  880),  but 
open  shipments  of  property  transported  prior  to 
that  enactment,  is  comprehended  by  its  provi- 
sions that  it  shall  be  unlawful  to  offer,  grant,  or 
give,  or  to  solicit,  accept,  or  receive  any  rebate 
in  respect  to  property  in  interstate  commerce 
transportation,  whereby  any  such  property 
shall  be  transported  at  less  than  the  published 


rates.  Judgment  (C.  C.  1906)  United  States  v. 
New  York  Cent.  &  H.  R.  R.  Co..  146  F.  298; 
Same  v.  Guilford,  Id.,  affirmed.— -New  York 
Cent.  &  H.  R.  R.  Co.  v.  United  States,  29  S. 
Ct.  309,  212  U.  S.  500,  53  L.  Ed.  624. 

The  Carmack  amendment  to  the  Hepburn 
act  (Act  June  29.  1906),  also  known  as  the  "Ini- 
tial Carrier's  Act,"  is  constitutional.— (1911) 
Atlantic  Coast  Line  R.  Co.  v.  Riverside  Mills, 
31  S.  Ct  164,  219  U.  S.  186,  55  L.  Ed.  167,  31 
L.  R.  A.  (N.  S.)  7.  affirming  judgment  (C.  G. 
1909)  Riverside  Mills  v.  AUantic  Coast  Line  R. 
Co.,  168  F.  990. 

An  agreement  by  an  interstate  carrier  to 
issue  annual  passes  for  life  in  consideration  of 
a  release  of  a  claim  for  damages,  though  en- 
tered into  prior  to  Act  June  29,  1906,  c.  3591, 
34  Stat.  584  (U.  S.  Comp.  St.  Supp.  1909,  p. 
1149),  was  made  unenforceable  by  the  prohibi- 
tion of  section  6  (page  1163)  of  that  act,  against 
demanding,  collecting,  or  receiving  "a  greater  or 
less  or  different  compensation"  for  the  trans- 
portation of  persons  or  property,  or  for  any 
service  in  connection  therewito,  than  that  speci- 
fied in  the  carrier's  published  schedule  of  rates. 
-(1911)  Louisville  &  N.  R.  Co.  v.  Mottley,  31 
S.  Ct.  265,  219  U.  S.  467,  55  L.  Ed.  297.  34 
L.  R,  A.  (N.  S.)  671,  reversing  decree .  (1909) 
118  S.  W.  982,  133  Ky.  652. 

^=^24.   Subjects  of  regialAtloiia* 

See  9  Cent.  Dig.  Carr.  ff  60-66;    10  Cent  Dig.  Com- 
merce, 8  26. 

A  railroad  company  which  "has  become  a 
link  in  a  through  line  of  road,  over  which,  as 
part  of  its  business,  freight  and  passengers  are 
carried  into  and  out  of  a  state,  is  engaged  in 
interstate  commerce,  within  the  meaning  of 
Const,  art.  1,  §  8,  giving  congress  the  power  to 
regulate  commerce  between  the  several  states.-- 
Norfolk  &  W.  R.  Co.  v.  Pennsylvania,  136  U. 
S.  114.  10  S.  Ct  958,  34  L.  Ed.  394,  reversing 
judgment  114  Pa.  St.  256,  6  Atl.  45. 

When  a  railroad  company  whose  road  lies 
wholly  within  a  state  receives  goods  brought 
from  beyond  the  state,  under  through  bills  of 
lading,  and  participates  in  through  rates  and 
charges,  according  to  a  proportion  previously 
agreed  on,  it  thereby  becomes  part  of  a  con- 
tinuous line,  "under  a  common  control,  manage- 
ment or  arrangement  for  a  continuous  carriage 
or  shipment,"  within  the  meaning  of  the  inter- 
state commerce  law ;  and  it  is  immaterial  that 
it  receives  as  its  share  the  regular  rate  charged 
by  it  for  local  traffic— Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Interstate  Commerce  Commission, 
162  U.  S.  184,  16  S.  Ct.  700,  40  L.  Ed.  935. 

Rev.  St  Ohio  1890,  §  3320.  requiring  aU 
railroad  companies  operating  lines  witiiin  the 
state  to  cause  three,  each  way,  of  its  regular 
passenger  trains,  if  so  many  are  run  daily,  to 
stop  at  a  city  or  village  containing  over  3,000 
inhabitants  to  receive  and  discharge  passen- 
gers, etc.,  is  a  valid  exercise  of  the  police  pow- 
er of  the  state,  and  applies  to  an  interstate  rail- 
road incorporated  by  and  operating  through 
such  state,  the  federal  government  not  having 
taken  any  affirmative  action  on  the  subject,  yn- 
der  its  powers  to  regulate  interstate  commerce. 
—Lake  Shore  &  M.  S.  Ry.  Co.  v.  State  of  Ohio, 

19  S.  Ct  465,  173  U.  S.  285,  43  L.  Ed.  702. 

Congressional  inaction  is  equivalent  to  a 
declaration  that  a  carrier  may,  by  its  regu- 
lations, separate  white  and  negro  interstate  pas- 
sengers.— (1910)  Chiles  v.  Chesapeake  &  O.  Ry. 
Co.,  30  S.  Ct  667,  218  U.  S.  71,  54  L.  Ed.  936, 

20  Ann.  Cas.  980,  affirming  judgment  (1907) 
101  S.  W.  386.  125  Ky.  299. 

A  railway  company  operating  as  lessee  for 
division  of  profits  a  railroad  system  owned  by 
a  stockyard  company  for  the  transportation  of 
cars  to  and  from  trunk  lines  is  an  interstate 
carrier   within   Interstate  Commerce  Act  Feb. 
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4,  1887,  and  obliged  to  file  its  tariffs  with  the 
interstate  commerce  commission  as  required  by 
section  6.-— United  States  v.  Union  Stock  Yard 
&  Transit  Co.  of  Chicago,  33  S.  Ct.  83.  226  U. 

5.  286.  57  L.  EM.  226,  modifying  judgment 
<Com.  C.)  192  F.  330. 

A  corporation  maintaining  a  stockyard 
which  operates  a  railroad  system  for  cars  to  and 
from  trunk  lines  in  the  course  of  their  trans- 
portation from  beyond  the  state  is  an  interstate 
railway  carrier  within  Interstate  Commerce  Act 
Feb.  4.  1887,  and  obliged  to  file  its  tariffs  with 
the  Interstate  Commerce  Commission  under  sec- 
tion 6  of  the  act.— Id. 

A  stockyard  company  operating  a  railway 
fiystem  for  cars  to  and  from  trunk  lines  in  their 
transportation  from  and  beyond  the  state  did 
not  cease  to'  be  an  interstate  carrier  within  In- 
terstate Commerce  Act  Feb.  4,  1887,  and  as 
such  obliged  to  file  its  tariffs  under  section  6 
of  the  act  by  leasing  its  railway  to  anoUier  cor- 
poration for  a  division  of  profits. — Id. 

There  is  no  merit  in  objection  that  Act  Feb. 
4,  1887.  §  8,  and  section  16  as  amended  by  Act 
June  2^,  1906,  §  5,  for  allowance  of  attorney's 
fee  on  plaintiff's  success  in  action  for  damages 
sustained  by  a  shipper,  is  invalid  as  imposing 
a  penalty  for  failing  to  pay  a  debt. — Meeker  v. 
Lehigh  talley  R.  Co..  35  S.  Ct  328.  236  U.  S. 
412,  59  L.  Ed.  644,  reversing  judgment  Lehigh 
Val.  R.  Co.  v.  Meeker,  211  F.  785, 128  C.  C.  A. 
811. 

^s»25.   Carriase    of    particular   articles. 

See  10  Cent.  Dig.  Commerce,  9  81. 

The  dissociation  of  railway  companies  pri- 
or to  transportation  from  the  articles  or  com- 
modities transported,  whether  such  associa- 
tion result  from  manufacture,  mining,  pro- 
duction, or  ownership,  or  interest,  direct  or 
indirect,  is  the  common  purpose  of  the  pro- 
visions of  Hepburn  Act  June  29,  1906,  c.  3591, 
34  Stat.  584  (U.  S.  Comp.  St.  Supp.  1907,  p. 
892),  making  it  unlawful  for  a, railway  carrier 
to  transport  in  interstate  commerce  articles 
or  commodities  "manufactured,  mined  or  pro- 
duced by  it  or  under  its  authority,  or  which  it 
may  own  in  whole  or  in  part,  or  in  which  it 
may  have  any  interest,  direct  or  indirect." 
Judgments  and  decrees  (C.  C.  1908)  United 
States  V.  Delaware  &  H.  Co.,  164  F.  215,  re- 
versed.—United  States  ex  rel.  Attorney  General 
of  the  United  States  v.  Delaware  &  H.  Co., 
29  S.  Ct.  527.  213  U.  S.  366,  53  L.  Ed.  836. 

The  ownership  by  a  railway  carrier  of 
stock  in  a  bona  fide  corporation  manufactur- 
ing, mining,  producing,  or  owning  the  com- 
modity carried  is  not  the  "interest,  direct  or 
indirect,"  in  such  commodity,  forbidden  to  the 
carrier  by  the  Hepburn  Act  June  29.  1906,  c. 
3591,  34  Stat  584  (U.  S.  Comp.  St.  Supp. 
1907,  p.  892).  but  such  words  are  to  be  taken 
as  embracing  only  a  legal  or  equitable  interest 
in  the  commodities  to  which  they  refer. — Id. 

Transportation  when  the  thing  to  be 
transported  has  been  manufactured,  mined, 
or  i>roduced  by  the  carrier  or  under  its  au- 
thority, and  at  the  time  of  transportation  the 
carrier  has  not,  in  good  faith,  before  the  act 
of  transportation,  dissociated  itself  therefrom, 
or  when  the  carrier  owns  the  thing  to  be 
transported,  in  whole  or  in  part,  or  when  the 
carrier,  at  the  time  of  transportation,  has  an 
interest  therein,  direct  or  indirect,  in  a  legal 
or  equitable  sense,  is  all  that  is  forbidden  by 
the  provisions  of  the  Hepburn  Act  June  29, 
1906,  c.  3r»91, 34  Stat.  584  .(U.  S.  Comp.  St. 
Supp.  1907,  p.  892),  making  it  unlawful  for  a 
railway  carrier  to  transport  in  interstate  com- 
merce articles  or  commodities  "manufactured, 
mined,  or  produced  by  it  or  under  its  authority, 
or  which  it  may  own  in  whole  or  in  part,  or  in 
which  it  may  have  any  interest,  direct  or  in- 
direct."—Id. 

The  exception  in  favor  of  timber  and  man- 
ufactured  products   thereof,   contained  in   the 


provisions  of  Hepburn  Act  June  29,  1906,  c 
3591,  34  Stat.  584  (U.  S.  Oomp.  St.  Supp. 
1907,  p.  892),  forbidding  railway  carriers  from 
transporting  in  interstate  commerce  articles  or 
commodities  with  which  they  are  associated, 
or  in  which  they  are  interested,  does  not  ren- 
der the  statute  invalid  for  discrimination. 
—Id. 

The  Delaware  &  Hudson  Company,  char- 
tered to  secure  coal  lands  and  mine  coal,  and 
to  construct  a  canal  and  railroad  for  the  pur- 
pose of  transporting  the  products  of  its  mines, 
being  also  engaged  as  a  carrier  by  rail  in  the 
transportation  of  coal  in  the  channels  of  in- 
terstate commerce,  is  a  "railroad  company" 
within  the  meaning  of  Hepburn  Act  June  29, 
1906,  c.  3591,  34  Stat  584  (U.  S.  Comp.  St 
Supp.  1907,  p.  892),  prohibiting  such  companies 
from  transporting  in  interstate  commerce  com- 
modities with  which  they  are  associated,  or  in 
which  they  are  interested.— Id. 

The  exercise  by  a  railway  carrier  of  its 
power  as  a  stockholder  in  a  corporation  manu- 
facturing, mining,  producing,  or  owning  the 
commodity  carried  in  such  manner  as  to  deprive 
the  latter  corporation  of  all  independent  exist- 
ence, and  to  make  it  virtually  but  an  agency,  or 
dependency,  or  department  of  the  carrier,  is 
forbidden  by  the  provisions  of  Hepburn  Act 
June  29,  1906,  c.  3591,  34  Stat  ^  (U.  8. 
Comp.  St  Supp.  1909,  p.  1149),  making  it  un- 
lawful for  a  railway  carrier  to  transport  in 
interstate  commerce  articles  or  commodities 
"manufactured,* mined,  or  produced  by  it  or  un- 
der its  authority,  or  which  it  may  own  in  whole 
or  in  part,  or  in  which  it  may  have  any  interest 
direct  or  indirect."— United  States  v.  Lehigh 
Valley  R.  Co..  31  S.  Ct  387,  220  U.  S.  257, 
55  L.  Ed.  458. 

Transportation  by  railroad  in  interstate 
commerce  from  market  to  mine  of  articles  for 
use  in  its  private  business  for  mining  held  a  vio- 
lation of  the  commodity  clause  of  the  Hepburn 
Act  June  29,  1906.— Delaware,  L.  &  W.  R.  Co. 
V.  United  States,  34  &  Ct  65,  231  U.  S.  363» 
58  L.  Ed.  269. 

Hay  purchased  by  railroad  for  use  of  ani- 
mals in  Its  coal  mines  held  not  necessary  for 
the  use  of  the  company  in  its  business  as  a 
common  carrier  within  commodity  clause  of 
Hepburn  Act  June  29,  1906,  where  the  company 
sells  75  per  cent  of  the  coal  i^roduced,  using 
only  25  per  cent  for  its  locomotives.— Id. 

Oil  companies  controlling  interstate  pipe 
lines  carrying  oil  offered  between  oil  fields  east 
of  California  and  the  Atlantic  seaboard  on  con- 
dition that  the  offerer  shall  first  sell  the  oil  to 
them  on  their  own  terms,  are  embraced  within 
Act  June  29,  1906,  extending  the  operation  of 
the  interstate  commerce  act  to  pipe  lines,  which 
shall  be  considered  to  be  common  carriers  with- 
in the  act.— United  States  v.  Ohio  Oil  Co.,  34 
S.  Ct  956,  234  U.  S.  548,  58  U  Ed.  1459,  mod- 
ifying decree  (Com.  Ct)  Prairie  Oil  &  Gas  Co. 
V.  United  States,  204  F.  798. 

An  oil  company  using  a  pipe  line  solely  to 
conduct  its  own  oil  from  its  own  wells  in  one 
state  to  its  own  refinery  in  another  state  is  not 
within  Act  June  29,  1906,  extending  operation 
of  interstate  commerce  act  to  pipe  lines,  who 
shall  be  considered  commo)Q  carriers  within  the 
act.— Id. 

Mere  ownership  of  railway  shareholders  of 
the  stock  of  coal  company  is  not  a  test  by 
which  to  determine  legality  of  interstate  trans- 
portation of  the  coal  by  the  railway  company 
under  Act  June  29,  1906,  making  it  unlawful 
for  railroad  to  transport  articles  which  it  own- 
ed or  in  which  it  has  any  interest — ^United 
States  V.  DeUware,  L.  &  W.  R.  Co.,  35  S.  Ct 
873,  238  U.  S.  516,  59  L.  Ed.  1438,  reversing 
decree  (D.  C.)  213  F.  240. 

A  contract,  between  railway  company  own- 
ing coal  mines  and  a  coal  company  with  prac- 
tically identical  stock  ownership  and  manage^ 
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ment,  by  which  the  railroad  sold  the  coal  at  the 
mines  to  the  coal  company,  regaining  posses- 
sion as  carrier,  violates  the  commodity  clause 
of  Act  June  29.  1906,  and  Sherman  Anti-Trust 
Act  July  2,  1890.— Id. 


Decree  (C.  O.)  Interstate  Commerce  Commis- 
sion y.  Lake  Shore  &  M.  S.  Ry.  Co.,  134  F. 
942.  affirmed.— Interstate  Commerce  Commission 
V.  Lake  Shore  &  M.  C.  Ry.  Co.,  26  S.  Ct.  766, 
202  U.  S.  613,  50  L.  Ed.  1171. 

Expenditures  for  permanent  improvements 
and  equipment  should  not  be  charged  to  the  cur- 
rent or  operating  expenses  of  a  single  year  for 
the  purpose  of  testing  the  reasonableness  of  an 
increase  freight  rate. — Illinois  Cent.  R.  Co.  ▼. 
Interstate  Commerce  Commission,  27  S.  Ct.  700, 
206  U.  S.  441.  51  L.  Ed.  1128. 

No  presumption  of  law  that  a  freight  rate 
upon  a  particular  commodity  is  reasonably  low 
exists  because  such  rate  has  been  duly  publish- 
ed and  filed  by  the  carrier  with  the  Interstate 
Commerce  Commission. — Id. 

Railway  companies  may  contract  with  ship- 
pers for  a  single  transportation  or  for  succes- 
sive transportations,  subject  to  a  change  of 
rates  in  the  manner  provided  in  the  interstate 
commerce  act.  Decree  (C.  C.  1905)  141  P. 
1003,  affirmed.— Interstate  Commerce  Commis- 
sion V.  Chicago  Great  Western  Ry.  Co.,  28  S. 
Ct.  493,  209  U.  S.  108,  52  L.  Ed.  705. 

Railway  companies,  in  fixing  their  rates, 
may  take  into  account  competition  with  other 
carriers,  provided  tiiat  such  competition  is  genu- 
ine.— Id. 

The  personal  preferences  of  many  trav- 
elers for  a  southern  route  between  eastern 
points  and  points  on  the  Northern  Pacific  Rail- 
way between  Portland  and  Seattle  do  not  make 
the  through  route  via  the  Northern  Pacific  Rail- 
way unreasonable  or  unsatisfactory,  so  as  to 
justify  the  Interstate  Commerce  Commission  in 
the  exercise  of  its  _power  under  Act  June  29, 
1906,  c.  3591,  34  Stat.  584  (U.  S.  Comp.  St. 
Supp.  1909,  p.  1149),  to  establish  through 
routes  and  joint  rates  where  "no  reasonable  or 
satisfactory  through  route  exists,"  in  ordering 
the  establishment  of  through  rates  and  joint 
rates  between  those  points  via  the  Union  Pa- 
cific Railway,  so  as  to  put  the  latter  road  on  an 
equal  footing  with  the  Northern  Pacific  Railway 
Companv  in  the  use  f9r  through  travel  of  the 
road  belonging  to  the  'latter  between  Portland 
and  Seattle.— Interstate  Commerce  Commission 
V.  Northern  Pac.  Ry.  Co.,  30  S.  Ct.  417,  216 
U.  S.  538.  54  L.  Ed.  eoa 

Shipments  over  connecting  lines  must,  un- 
der Interstate  Commerce  Act  Feb.  4,  1887, 
take  the  lawfully  established  rate  on  each 
line  where  there  is  no  established  joint  rate. — 
(1912)  Kansas  City  Southern  R.  Co.  v.  C.  H. 
Albers  Commission  Co.,  32  S.  Ct  316,  223  U. 
S.  573,  56  L.  Ed.  556,  reversing  judgment 
(1908)  99  P.  819.  79  Kan.  59. 

An  order  of  the  Interstate  Commerce  Com- 
mission fixing  a  charge  of  $7.50  per  car  for  serv- 
ices rendered  in  shipments  of  citrus  fruits  from 
California  to  the  East,  which,  being  pre-cooled, 
required  no  re-icing,  will  not  be  disturbed  on 
the  ground  that  the  carriers  were  required  to 
haul  the  ice  without  reasonable  compensation, 
where  the  revenue  from  the  car  is  greater  than 
that  derived  from  a  car  of  standard  refrigera- 
tion, without  corresponding  increase  in  cost— 
Atchison,  T.  &  S.  F.  R.  Co.  v.  United  States.  34 
S.  Ct  291,  232  U.  S.  199,  58  L.  Ed.  568,  affirm- 
ing decree  (Com.  O.)  204  F.  647. 

Tap  line  railroads  connecting  timber  lands 
and  lumber  mills  with  trunk  line  railroads, 
though  owned  by  the  owners  of  the  timber  and 
mills,  are  entitled  to  participate  with  the  trunk 
lines  in  joint  through  rates  where  organized 
as  common  carriers  under  the  state  laws. — Unit- 
ed States  V.  Louisiana  &  P.  R.  Co.,  34  S.  Ct 
741,  234  U.  S.  1,  58  L.  Ed.  1185,  affirming 
judgment  ((]k>m.  C.)  Louisiana  &  P.  Ry.  Co.  v. 
United    States,   209   F.   244. 

A  tap  line  railroad  is  entitled  to  the  same 
rates  and  beyond  the  power  of  the  commission.  J  allowance   from   the   trunk   lines   out  of  joint 
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See  9  Cent.  Dig.  Carr.  9$  67-82. 

Carriers  who  had  long  deliyered  live  stock 
to  the  Union  Stock  Yards  in  Chicago  without 
mflking  any  distinct  terminal  charge  did  not, 
by  giving  notice  to  the  public  that  after  June 
1*  1894,  a  terminal  charge  of  $2  per  car  would 
be  made  for  delivery  at  the  stock  yards,  in  ad- 
dition to  the  entire  previous  through  rate  to 
Chicago,  and  by  filing  a  memorandum  to  that 
effect  with  their  rate  sheets  with  the  interstate 
commerce  commission,  separate  in  their  sched- 
nles  the  entire  terminal  charge  from  the  through 
rate,  as  required  by  the  sixth  section  of  the  act 
to  regulate  commerce,  but  simply  added  this 
additional  charge  to  the  sum  of  the  terminal 
charge  embraced  in  the  prior  through  rate. 
Decree  103  F.  249,  43  C.  C.  A.  209,  affirmed.— 
Interstate  Commerce  Commission  v.  Chicago, 
B.  &  Q.  R.  Co.,  22  S.  Ct.  824.  186  U.  S.  320, 
46  L.  Ed.  1182. 

Railroad  companies  may  make  a  distinct 
charge  for  carriage  from  the  point  of  shipment 
of  live  stock  to  Chicago,  and  a  separate  ter- 
minal charge  for  delivery  to  the  Union  Stock 
Yards,  a  point  beyond  the  lines  of  the  respec- 
tive carriers, — especially  in  view  of  the  sixth 
section  of  th^  act  to  regulate  commerce,  provid- 
ing that  schedules  of  rates  to  be  filed  by  car- 
riers shall  "state  separatelv  the  terminal  charg- 
es and  any  rules  or  regulations  which  in  any 
wise  change,  affect  or  determine  any  part  of  the 
aggregate  oi  said  aforesaid  rates  and  fares  and 
charges.'*— Id. 

The  imposition  by  railroad  companies,  in 
addition  to  the  terminal  charge  embraced  in 
the  through  rates  to  Chicago,  of  a  terminal 
charge  of  $2  per  car  for  delivering  live  stock 
to  the  Union  Stock  Yards  in  Chicago,  although 
not  jnstitied  by  an  additional  average  charge 
of  $1  per  car  for  trackage  by  the  Union  Stock 
Yards  Company,  cannot  be  said  to  be  unjust 
and  unreasonable,  where  the  through  rates  to 
Chicago  have  since  been  reduced  $10  or  $15 
per  car,  both  the  terminal  charges  and  the 
through  rates  as  reduced  being  in  themselves 
just  and  reasonable  when  separately  consid- 
ered as  distinct  charges. — Id. 

A  common  carrier  may  exact  the  regular 
rate  for  an  interstate  shipment,  as  shown  by 
its  printed  and  published  schedules  on  file  with 
the  Interstate  Commerce  Commission  and  p>ost- 
ed  in  the  stations  of  such  farrier,  as  required 
by  the  interstate  commerce  act,  although  a  low- 
er rate  was  quoted  by  the  carrier  to  the  ship- 
per, who  shipped  undef  the  lower  rate  so  quot- 
ed. Judgment  83  S.  W.  800,  98  Tex.  352,  107 
Am.  St.  Rep.  633,  reversed.— Texas  &  P.  Ry. 
Co.  ▼.  Mugg  &  Dryden,  26  S.  Ct  628,  202  U. 
S.  242,  50  £.  Ed.  1011. 

An  order  of  the  Interstate  Commerce  Com- 
mission, based  <m  a  finding  that  the  action  of 
certain  railroad  companies  in  changing  their 
classification  by  advancing  hay  and  straw  in 
car  loads  from  the  sixth  to  the  fifth  class  was 
unlawful,  cranmanding  them  to  cease  and  de- 
sist "from  classifying  hay  and  straw  in  car 
loads  as  fifth-class  freight,  and  from  charging 
and  exacting  fifth-class  rates  for  the  transpor- 
tation of  such  commodities  in  car  load  quanti- 
ties,*' and  requiring  them  "to  wholly  cease  and 
desist  *  *  *  from  failing  and  neglecting  to 
properly  classify  hay  and  straw  in  car  loads  as 
sixth-class  freight,  *  *  *  and  from  failing 
and  neglecting  to  apply  sixth-class  rates  for  the 
transportatioB  of  hay  and  straw  when  shipped 
in  car  loads,*'  is  invalid  as  an  attempt  to  fix 
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through  rates  for  logs  and  lumber  offered  to 
the  tap  line  by  its  proprietary  company  as  it 
receives  out  of  the  jomt  rate  for  non-proprietary 
log  and  lumber  traffic  under  exceptions  in  Hep- 
burn Act  June  20,  1906,  forbiddmg  carriers  to 
transport  in  interstate  commerce  articles  in 
which  they  are  associated  or  interested. — United 
States  V.  Butler  County  R,  Co.,  34  S.  Ct.  748, 
234  U.  S.  29,  68  L.  Ed.  1196,  affirming  judg- 
ment (Com.  C.)  Butler  County  R.  Co.  v.  Unit- 
ed States,  209  F.  260. 

Delivery  and  receipt  on  industrial  spur 
tracks  within  switching  limits  of  car  load  freight 
in  interstate  commerce  is  not  an  added  service, 
for  which  the  carrier  can  make  an  additional 
charge  to  the  line-haul  rate  to  or  from  such 
city,  where  that  rate  embraces  a  receiving  and 
delivery  service  at  team  tracks  or  at  freight 
sheds  within  such  limits,  for  which  the  spur- 
track  service  is  a  substitute. — Interstate  Com- 
merce Commission  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  34  S.  Ct.  814,  234  U.  S.  294.  58  L.  Ed. 
1319,  reversing  orders  (Com.  Ct.)  Atchison.  T. 
&  S.  F.  Ry.  Co.  V.  Interstate  Commerce  CJom- 
mission,  188  F.  229,  929:  Same  v.  Southern 
Pac.  Co.,  34  S.  Ct.  820,  234  U.  S.  315.  58  L. 
Ed.  1329,  reversing  order  (Com.  Ct.)  Southern 
Pac.  Co.  V.  Interstate  Commerce  Commission, 
188  F.  241. 

Order  of  Interstate  (Ik>mmerce  Commission 
reducing  freight  rate  on  coal  fronx  mines  to  a 
specifiea  city  held  supported  by  findings  that 
it  is  higher  than  coal  rates  between  other  points 
on  the  same  route  and  yields  a  higher  return 
than  coal  rates  of  other  railroads  and  than  the 
average  earnings  of  such  roads. — Louisville  & 
N.  R.  Co.  V.  United  States,  35  S.  Ct.  696,  238 
U.  S.  1,  59  L.  Ed.  1177,  affirming  judgment  (D. 
C.)  216  F.  672. 

^=»27.   Special  rates. 

See  9  Cent.  Dig.  Carr.  |i  7S,  74,  M. 

"Unjust  discrimination'*  and  "undue  or  un- 
reasonable preference  or  advantage"  are  made 
unlawful  b^  sections  2  and  3,  and  the  declara- 
tion in  section  22  that  the  act  shall  not  prevent 
the  givine  of  reduced  rates  for  the  purposes  an^ 
to  the  classes  of  persons  ^herein  named  does 
not  exclude  the  idea  that  reduced  rates  foi 
other  purposes  or  to  other  classes  may  not  be 
reasonable  and  just,  and  therefore  lav^ul.— In- 
terstate Commerce  Commission  v.  Baltimore  & 
O.  R.  Co.,  145  U.  S.  263,  12  S.  Ct.  844,  36  h. 
Ed.  699,  affirming  decree  (C.  C.)  43  F.  37. 

There  is,  no  merit  in  the  suggestion  that 
^'party  rate"  ^tickets  may  be  used  by  ticket  brok- 
ers as  a  means  of  evadmg  the  law,  since,  being 
for  10  or  more  persons,  they  would  hardly  be 
available  for  that  purpose,  and,  if  issued  for  so 
small  a  number  of  persons  as  to  become  avail- 
able, the  courts  would  have  authority  to  ap- 
ply the  proper  remedy.— Id. 

The  issuance  of  "party  rate*'  tickets,  each 
good  for  a  party  of  ten  or  more  persons,  at  the 
rate  of  two  cents  per  mile,  while  single  passen- 
gers are  charged  tnree  cents,  is  neither  an  un- 
just discrimination  nor  an  undue  or  unreason- 
able preference  or  advantage,  within  the  mean- 
ing of  the  interstate  commerce  act  (24  Stat. 
379,  §1  2,  3),  when  such  tickets  are  offered  to 
the  public  generally. — Id. 

^=»28.   CHarKea  for  loag  and  short  l&aiils. 

Bee  9  Cent  Dig.  Carr.  H  76-79. 

The  interstate  commerce  act  was  not  design- 
ed to  prevent  competition  between  different 
carriers,  or  to  interfere  with  the  customary  ar- 
rangements made  by  railway  companies  for  re- 
duced fares  in  consideration  of  increased  mile- 
age, where  such  reduction  does  not  operate  as  an 
unjust  discrimination  against  other  persons 
traveling  on  the  same  road. — Interstate  Com- 
merce Commission  v.  Baltimore  &  O.  R.  Co., 
145  U.  S.  263,  12  S.  Ct  844,  36  L.  Ed.  699,  af- 
firming decree  (C.  C.)  43  F.  37. 


A  joint  tariff  rate  established  by  two  con- 
necting railroads  on  through  shipments  does  not 
constitute  a  standard  by  which  the  reasonable- 
ness of  local  rates  on  either  road  are  to  be 
determined,  nor  does  the  fact  that  the  part 
of  such  joint  rate  received  by  one  of  the  roads 
is  less  than  its  local  rate  charged  for  a  shorter 
distance  render  it  subject  to  the  penalty  for 
violation  of  the  long  and  short  haul  clause  of 
section  4  of  the  interstate  commerce  act.— Par- 
sons V.  Chicago  &  N.  W.  Ry.  Co.,  17  S.  Ct  887, 
167  U.  S.  447,  42  L.  Ed.  231,  affirming  judg- 
ment  63  F.  903,  11  C.  C.  A.  489. 

A  petition  alleging  that  a  rate  of  tariff  be- 
tween two  points  on  a  railroad,  established  by 
the  company  as  a  part  of  what  purported  to  be 
a  joint  rate  on  through  shipments  to  certaio 
points  on  connecting  lines,  was  less  than  the  lo- 
cal rate  charged  for  a  shorter  distance,  does 
not  show  an  unlawful  discrimination,  where  the 
entire  through  rate  is, not  shown,  and  it  is  not 
sufficiently  alleged  that  any  shipments  were 
made  at  the  lower  rate  except  such  as  were 
billed  through  under  the  joint  rate.— Id. 

The  fourth  section  of  the  interstate  com- 
merce law,  prohibiting  a  greater  charge-  for  a 
shorter  than  for  a  longer  haul  over  the  same 
line  in  the  same  direction,  in  respect  to  railroad 
transportation,  applies  only  to  carriage  by  rail ; 
and  when  the  property  has  been  discharged 
from  the  company's  cars  at  the  city  of  their  des- 
tination, without  any  greater  charge  for  tiie 
longer  haul,  the  obligations  of  the  company  un- 
der this  section  are  fulfilled,  and*  it  is  no  vio- 
lation thereof  for  the  company  to  then  furnish 
free  cartage  to  the  stores  or  business  boaaes 
of  the  consignees. — Interstate  Commerce  Com- 
mission V.  Detroit,  G.  H.  &  M.  Ry.  Co..  17  S. 
Ct.  986,  167  U.  S.  633,  42  L.  Ed.  306,  affirming 
decree  Detroit,  G.  H.  &  M.  Ry.  Co.  v.  Intei^ 
state  Commerce  Commission,  74  F.  803,  21  C. 
C.  A.  103, 

A  substantial  dissimilarity  of  circumstances 
and  conditions  may  justify  common  carriers  in 
charging  greater  compensation  for « a  shorter 
than  for  a  longer  haul,  without  first  obtaining 
an  order  from  the  commission  aUowing  them  to 
do  so.  Whether  or  not  the  conditions  of  the 
carriage  are  substantially  similar  is  a  question 
of  fact,  which  the  railroads  may  determine  for 
themselves,  subject  to  revision  by  the  commis- 
sion, when  its  powers  are  invoked,  and  after- 
wards by  the  courts. — Interstate  Commerce 
Commission  v.  Alabama  Midland  Ry.  0>.,  18 
S.  Ct.  45,  168  U.  S.  144,  42  L.  Ed.  414,  affirm- 
ing decree  74  F.  715,  21  C.  C.  A.  51. 

In  determining  what  is  an  undue  or  unrea- 
sonable preference  or  advantage,  under  the  third 
section  of  the  interstate  commerce  act,  and 
what  are  substantially  dissimilar  circumstances 
and  conditions,  such  as  will  justify  a  greater 
charge  for  a  shorter  thah  for  a  longer  hauU  un- 
der the  fourth  section,  the  fact  of  competition 
between  carriers  which  affects  rates  is  to  be 
taken  into  consideration.  And  this  applies  to 
competition  between  rival  carriers,  both  sub^ 
ject  to  the  interstate  commerce  law.  But  'the 
mere  fact  of  competition,  without  regard  to  its 
character  or  extent,  does  not  necessarily  re- 
lieve the  carrier  from  the  provisions  of  these 
sections. — Id. 

The  interest  of  the  public,  especially  at  the 
place  from  which  traffic  moves  and  the  place  to 
which  it  is  to  be  delivered,  as  well  as  that  of 
the  carrier,  must  be  taken  mto  consideration  in 
determining  the  right  of  the  carrier  to  charge,  of 
his  own  motion,  a  lesser  sum  for  the  longer 
haul.  Decree  Behlmer  v.  Louisville  &  N.  R. 
Co.,  83  F.  898,  28  C.  C.  A.  229,  reversed.— 
Louisville  &  N.  R.  Co.  t.  Behlmer,  20  S.  Ct 
209,  175  U.  S.  648,  44  L.  Ed.  309. 

The  right  of  a  carrier  to  take  into  consid- 
eration the  existence  of  competition  as  the  pro- 
ducing cause  of  dissimilar  circumstances  and 
conditions  is  subject  to  the  requirement  that  all 
rates  shall  be  just  and  reasonable  and  without 
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undue  discrimination,  and  that  competition  shall 
not  be  artificial  or  merely  conjectural,  but  mate- 
rial and  substantial. — Id. 

Competition  which  is  material,  arising  from 
earners  who  are  subject  to  the  act  to  regulate 
commerce,  can  be  taken  into  consideration  for 
the  purp<>se  of  determining  the  existence  of  a 
dissimilarity  of  circumstance  and  condition, 
within  the  meaning  of  section  4  of  the  act,  al- 
though that  competition  does  not  originate  at 
the  initial  point  of  the  traffic. — Id. 

Competition  which  is  actual  and  substan- 
tial in  its  effect  upon  rates,  if  resulting  from 
the  action  of  other  carriers  who  are  subject 
to  the  act  to  regulate  commerce,  may  produce 
the  dissimilarity  of  circumstances  and  condi- 
tions provided  in  section  4  of  the  act;  so  as  to 
enable  a  carrier,  in  adjusting  rates,  to  take 
into  view  such  competition  without  the  pre- 
vious assent  of  the  interstate  commerce  com- 
mission.— Interstate  Commerce  Commission  v. 
Clyde  S.  S.  Co.,  21  S.  Ct.  512,  181  U.  S.  29. 
45  L.  Ed.  729,  modifying  decree  93  F.  83,  35 
C.  C.  A.  217;  East  Tennessee,  V.  A  G.  Ry. 
Co.  V.  Interstate  Commerce  Commission,  21  S. 
Ct.  516,  181  U.  S.  1,  45  Jj,  Ed.  719,  reversing 
decree  99  F.  52,  39  O.  C.  A.  413. 

The  possibility  of  competition  arising  at  a 
particular  point  does  not  render  freight  rates 
to  that  point,  though  higher  than  those  for  a 
Ioniser  haul  to  a  point  where  competition  pre- 
vails, obnoxious  to  the  prohibition  of  the  inter- 
state commerce  act  [U.  S.  Comp.  St.  1901,  p. 
3154]  against  a  greater  charge  for  a  shorter 
than  for  a  longer  haul  under  substantially  sim- 
ilar circumstances  and  conditions.  Decree, 
Louisville  &  N.  R.  Co.  v.  Interstate  Commerce 
Commission,  108  F.  988,  46  C.  C.  A.  685,  affirm- 
*ed. — Interstate  Commerce  Commission  v.  Louis- 
viUe  &  N.  R.  Co.,  23  S.  Ct  687,  190  U.  S.  273, 
47  L.  Ed.  1047. 

Freight  rates  from  New  Orleans,  La.,  to 
La  Grange,  Ga.,  arrived  at  by  charging  the 
through  rate  to  Atlanta,  Ga.,  fixed  as  the  re- 
sult of  competition  at  that  point,  and  adding 
thereto  the  local  rate  back  over  the  same  line 
from  Atlanta  to  La  Grange,  are  not  obnox- 
ious to  the  prohibition  of  the  interstate  com- 
merce act  [U.  S.  Conp.  St  1901,  p.  3154] 
against  undue  discrimination  and  a  greater 
charge  for  a  shorter  than  for  a  longer  haul 
under  substantially  similar  circumstances  and 
conditions,  because  stations  between  La  Grange 
and  AUanta  to  which  the  same  rule  is  applied 
receive  lower  rates  from  New  Orleans  than  La 
Grange,  where  the  La  Grange  rates,  if  based 
on  the  nearest  competitive  point  south,  with 
the  local  rate  from  such  point  added,  would  be 
still  higher. — Id. 

The  full  local  rate  cannot  be  charged  for 
transportation  of  property  and  troops  of  the 
United  States  over  the  noniree-haul  i>ortioD  of  a 
through  shipment  over  a  continuous  line  of  rail- 
way, part  of  which,  under  Act  July  25,  1866, 
fi  5,  is  free-haul  and  the  remaining  part  nonf ree- 
haul  under  Act  July  1,  1862.— Southern  Pac. 
Co.  V.  United  States,  35  S.  Ct  573,  237  U.  S. 
202,  59  L.  Ed.  916,  affirming  judgment  48  Ct 
CL  227. 

^=>ZOm  PooUaf:  or  diTidlii«  frelsl&ts   or 
eaniinsa. 

8m  9  Cent  Dig.  Carr.  I  80. 

The  pooling  of  freights  of  competing  rail- 
roads, forbidden  by  Act  Feb.  4,  1887,  c.  104,  § 
5,  24  Stat  879  lU.  S.  Comp.  St  1901,  pp. 
3154-3165],  ia  not  accomplished'  by  the  adop- 
^  tion  bj  conmion  carriers,  as  part  of  an  agree- 
ment for  a  through  rate  from  California  to  the 
East  for  oranges  and  other  citrus  fruits,  of  a 
rule  under  which  the  right  of  routing  beyond 
its  own  terminal  is  reserved  to  the  initial  cai^ 
rier  aa  the  condition  of  guaranteeing  the  through 
rates   to  the  shipper,   even   though   the  initial 


carrier  promises  fair  treatment  to  the  connect- 
ing lines,  and  carries  out  such  promise,  where 
such  rule  has  served,  as  was  intended,  to  break 
up  rebating  by  the  connecting  lines,  and,  in 
its  practical  operation,  the  actual  routing  is 
generally  conceded  to  the  shipper,  and  his  re- 
quests to  divert  shipments  en  route  are  usually 
allowed.  Decree  (C.  C.)  Interstate  Commerce 
Commission  v.  Southern  Pac.  Co.,  132  F.  829, 
reversed.— Southern  Pac.  Co.  v.  Interstate  Com- 
merce Commission,  26  S.  Ct.  330,  200  U.  S. 
536,  50  L.  Ed.  585. 

^=»30.   Soliedulea  of  rates. 

See  9  Cent  Dig.  Carr.  i  81. 

A  railroad  companv,  which  for  many  years 

Erior  to  the  passage  of  the  interstate  commerce 
iw  furnished  free  cartage  between  its  depot 
and  the  business  houses  of  shippers  or  con- 
signees, will  not  be  held  guilty  of  violating  sec- 
tion 0  of  the  act  by  its  failure  to  publish  the 
fact  of  free  cartage  in  its  schedules  of  rates, 
in  the  absence  of  any  general  order  by  the  in- 
terstate commerce  commission  requiring  such 
publication. — Interstate  Commerce  Commission 
V.  Detroit  G.  H.  &  M.  Ry.  Co.,  17  S.  Ct  986, 
167  U.  S.  633,  42  L.  Ed.  306,  affirming  decree 
Detroit  G.  H.  &  M.  Ry.  Co.  v.  Interstate  Com- 
merce Commission,  74  F.  803,  21  C.  C.  A.  103. 

Nothing  in  the  provisions  of  Act  Feb.  4, 
1887,  c.  104,  §  6,  24  Stat.  379  [U.  S.  Comp.  St. 
1901,  pp.  3154^165],  requiring  joint  traffic 
rates,  when  agreed  upon,  to  be  filed  with  the 
Interstate  Commerce  Commission,  and  made 
public  when  required,  and  empowering  the  Com- 
mission to  prescribe  forms  of  schedules  of  such 
rates,  forbids  the  adoption  by  common  carriers, 
as  part  of  an  agreement  for  a  through  rate 
from  California  to  the  East  for  oranges  and 
other  citrus  fruits,  of  a  rule  under  which  the 
right  of  routing  beyond  its  own  terminal  is  re- 
served to  the  initial  carrier  as  the  condition  of 
guarantying  the  through  rates  to  the  shipper, 
where  such  rule  has  served,  as  was  intended,  to 
break  up  rebating  by  the  connecting  lines,  and, 
in  its  practical  operation,  the  actual  routing  is 
generally  conceded  to  the  shipper,  and  his  re- 
quests to  divert  shipments  en  route  are  usually 
allowed.  Decree  (0.  C.)  Interstate  Commerce 
Commission  v.  Southern  Pac.  Co.,  132  F.  829, 
reversed.— Southern  Pac.  Co.  v.  Interstate  Com- 
merce Commission,  26  S.  Ct.  330,  200  U.  S.  536, 
50  L.  Ed.  585. 

Interstate  freight  rates  are  established 
when  a  schedule  thereof  is  filed  by  a  carrier  with 
the  Interstate  Commerce  Commission  and  copies 
are  furnished  by  the  railway  company  to  its 
freight  offices,  although  such  rates  may  not  be 
"posted,"  as  required  by  section  6  of  the  act  to 
regulate  commerce,  as  amended  March  2,  1889, 
c.  382,  25  Stat  855  [U.  S.  Comp.  St.  1901,  p. 
3158],  which  is  not  made  a  condition  precedent 
to  the  establishment  and  putting  in  force  of  the 
tariff  of  rates,  but  is  a  provision  based  upon  the 
existence  of  an  established  rate,  which  has  for 
its  object  the  affording  of  special  facilities  to 
the  public  for  ascertaining  the  rates  actually  in 
force. — Texas  &  P.  Ry.  Co.  v.  Cisco  Oil  Mill, 
27  S.  Ct  358,  204  U.  S.  449,  51  L.  Ed.  562. 

Carriers  separately  state  the  terminal  charg- 
es for  delivering  live  stock  beyond  their  own 
lines  to  the  Union  Stockyards  in  Chicago,  as  re- 
quired by  Act  June  29,  1906,  c.  3591,  §  2  (U.  S. 
Comp.  St  Supp.  1907,  p.  895),  where  their  tariff 
schedules  inform  shippers  that  the  live  stock 
rates  to  Chicago  apply  only  to  deliveries  at  the 
carriers'  own  yards  and  that  for  transportation 
to  the  Union  Stockyards,  a  stated  additional 
charge  will  be  made,  the  amount  of  such  charge 
being  entered,  not  upon  the  general  freight  char- 
ges of  the  companies,  but  as  a  separate  item. 
Order,  Stickney  v.  Interstate  Commerce  Com- 
mission (C.  C.  1908)  164  F.  638,  affirmed.— In- 
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terstate  Commerce  Commission  ▼.  Stickney,  30 
S.  Ct  66,  215  U.  S.  98,  54  L.  Bd.  112. 

Interstate  freight  rates  held  established 
when  schedules  are  printed  and  filed^  though 
the  rates  may  not  be  posted  in  public  places 
as  required  by  Interstate  Commerce  Act  Feb. 
4,  1887,  §  6,  as  amended  by  Act  March  2, 
1889,  {  1.— (1912)  Kansas  City  Southern  R. 
Co.  V.  C.  H.  Albers  Commission  Co.,  32  S.  Ct 
316,  223  U.  S.  573,  56  L.  Ed.  556.  reversing 
judgment  (1908)  '99  P.  819,  79  Kan.  59. 

Sanction  of  other  roads  to  schedules  of 
freight  rates  held  not  essential  to  establishment 
of  such  rates  in  a  proceeding  involving  ship- 
ments over  such  railroad  and  connecting  line.— 
Id. 

Schedules  of  freight  rates  of  a  designated 
railroad  "in  connection  with"  other  specified 
roads  may  be  made  applicable  to  a  shipment 
over  different  railroad  from  a  city  which  is 
not  a  common  point — Id. 

Compliance  with  Interstate  Commerce  Act 
Feb.  4,  1887,  §  6,  amended  by  Act  June  29, 
1906,  §  2,  as  to  posting  copies  of  schedules 
and  tariffs,  held  not  essential  to  bring  a  tariff 
within  such  act  and  making  it  a  misdemeanor 
for  a  shipper  to  accept  rebates.— (1912)  United 
States  V.  Miller,  32  S.  Ct  323,  22:^  U.  S.  599, 
56  L.  Ed.  568,  reversing  judgment  (O.  C.  1911) 
187  F.  375. 

Erroneous  quotation  by  agent  of  an  inter- 
state carrier  of  a  lower  freight  rate  than  that 
fixed  by  the  published  tariff  ^ves  no  right  of 
action  to  a  shipper  who  sustains  injury  by  act- 
ing on  the  faith  of  the  quoted  rate,  though  such 
tariff  was  not  posted  in  the  carrier's  local  sta- 
tion.—Illinois  Cfent.  R.  Co.  V.  Henderson  Eleva- 
tor Co.,  33  S.  Ct.  176,  226  U.  S.  441,  57  L.  Ed. 
290,  reversing  judgment  127  S.  W.  779,  138  Ky. 
22a 

A  limitation  as  to  baggage  liability  of  an 
interstate  carrier  based  on  the  requirement  to 
declare  its  value  when  more  than  $100  and 
pay  an  excess  charge  is  a  regulation  determina- 
tive of  the  rate  to  be  charged  within  the  mean- 
ing of  Act  Feb.  4.  1887,  §  6,  as  amended  by 
Act  June  29,  190o,  f  2,  requiring  regulations 
of  that  character  to  be  filed  and  posted  as  part 
of  the  tariff  schedules. — Boston  &  M.  R.  R.  v. 
Hooker.  34  S.  Ct  526,  233  U.  S.  97,  58  L.  Ed. 
868,  L.  R.  A.  1915B,  450,  Ann.  Cas.  1915D, 
593,  reversing  judgment  Hooker  v.  Boston  &  M. 
R.  R.,  95  N.  E.  945,  209  Mass.  598.  Ann.  Cas. 
1912B.  669. 

A  carrier's  demurrage  tariff  held  sufficiently 
published  and  filed  where  a  carrier  filed  with 
the  Interstate  Commerce  Commission  a  book  of 
rules  relating  to  liabilitv  for  demurrage  of  a 
car  service  association  of  which  it  was  a  mem- 
ber.— Berwind-White  Coal  Mining  Co.  v.  Chi- 
cago &  B.  R.  Com  36  S.  Ct  131,  235  U.  S.  371, 
59  L.  Ed.  275,  affirming  judgment  Chicago  &  E. 
R.  Co.  V.  Berwind-White  Coal  Mining  Co.,  171 
111.  App.  302. 

Posting  for  public  inspection  is  not  essential 
to  make  effective  the  carrier's  tariffs  filed  with 
the  Interstate  Commerce  Commission. — Id. 

A  through  freight  rate  filed  by  an  initial 
carrier  with  the  Interstate  Commerce  Commis- 
sion became  on  its  effective  date  the  lawful 
through  joint  rate,  where  the  connecting  car- 
rier received  the  tariff  and  filed  it  without  no- 
tice to  the  initial  carrier  of  its  acceptance,  not 
then  required  by  the  Interstate  Commerce  Com- 
mission.— Dayton  Coal  &  Iron  Co.  v.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co..  36  S.  Ct.  137,  239 
tr.  S.  446,  60  L.  Ed.  375,  affirming  judgment 
(Tenn.)  183  S.  W.  739. 

^s>31.   Cliansc  of  ratci* 

See  9  Cent  Dig.  Carr.  i  8S. 

There  is  no  presumption  of  wrong  arising 
from  a  change  of  ratps  by  a  carrier.  Decree 
(a  C.  1905)  141  F.  1003,  affirmed.— Interstate 


Commerce  Commission  v.  Chicago  Great  West- 
em  Ry.  Co..  28  S.  Ct.  493,  209  U.  S.  108,  52 
L.  Ed.  705. 

^s»32.  Pvefevonoea  and  diaorlatinatioiia* 

See  9  Cent.   Dig.  Carr.  18  83-86. 

Where  a  railroad  company,  in  order  to  ob- 
tain shipments  from  one  so  located  as  to  require 
no  cartage  when  he  sMps  by  another  road, 
makes  him  a  rebate  to  cover  the  cost  of  cartage, 
but  makes  no  such  rebate  to  other  shippers  who 
require  cartage  by  whichever  road  they  may 
ship,  it  is  guilty  of  unjust  discrimination,  under 
section  2  of  the  interstate  commerce  act. — Wight 
V.  United  States,  17  S.  Ct.  822,  167  U.  S.  512. 
42  L.  Ed.  258. 

The  requirement  of  section  2  of  the  inter- 
state commerce  act,  that,  in  order  to  constitute 
the  offense  of  unjust  discrimination,  the  trans- 
portation must  be  "under  substantially  similar 
circumstances  and  conditions,"  refers  to  the  mat- 
ter of  carriage,  and  does  not  include  competi- 
tion, though  it  may  be  that  the  same  phrase 
found  in  section  4  of  the  act  has  a  broader 
meaning.— Id. 

Competition  between  carriers  is  not  a  cir- 
cumstance to  be  considered  in  applying  the  pro- 
visions of  the  second  section,  which  seeks  to  pre- 
vent discrimination  between  shippers  over  the 
same  line  of  road,  and  thus  leaves  no  room  for 
the  operation  of  competition. — Interstate  Com- 
merce Commission  v.  Alabama  Midland  Ry.  Co., 
18  S.  Ct  45,  168  U.  S.  144,  42  L.  Ed.  414,  af- 
firming decree  74  F.  715,  21  C.  C.  A.  51. 

The  discrimination  in  favor  of  competitive 
points  on  account  of  competition  which  com- 
pels a  reduction  of  rates  to  those  points  be-, 
low  the  rate  charged  for  shorter  distances  is' 
not  an  undue  or  unjust  discrimination  pro- 
hibited by  section  3  of  the  act  to  regulate  com- 
merce. Decree  99  F.  52,  39  C.  C.  A.  413. 
reversed. — East  Tennessee,  V.  &  G.  Ry.  Co.  v. 
Interstate  Commerce  Commission,  21  S.  Ct  510, 
181  U.  S.  1.  45  L.  Ed;  719. 

The  prohibitions  of  the  act  to  regulate  com- 
merce as  to  rebates,  favoritism,  and  discrimina- 
tion having  been  construed  by  the  Interstate 
Commerce  Commission,  charged  with  its  execu- 
tion, to  be  inapplicable  to  the  freight  rates  for 
coal  charged  by  interstate  carriers  empowered  to 
mine  and  market  coal  by  their  charters  or  by 
legislation  existing  at  the  time  of  the  adoption 
of  that  act,  this  construction,  which  has  long 
obtained  in  practical  execution,  and  has  been 
impliedly  sanctioned  by  the  re-enactment  of  the 
statute  without  alteration  in  the  particulars 
construed,  must  be  treated  as  read  into  the  stat- 
ute. Decree  (C.  C.)  Interstate  Commerce  Com- 
mission Y.  Chesapeake  &  O.  R.  Co.,  128  F.  59. 
modified.— New  York,  N.  H.  &  H.  R.  Co,  v.  In- 
terstate Commerce  Commission,  26  S.  Ct  272, 
200  U.  S.  361,  50  L.  Ed.  515. 

Deliveries  of  coal  by  an  interstate  carrier 
not  empowered  to  mine  and  market  coal  by  its 
charter  or  by  any  legislation  existing  at  the 
time  of  the  adoption  of  the  act  to  regulate  com- 
merce, under  a  contract  to  sell  and  transport 
such  coal  at  a  stipulated  price,  come  within  the 
requirement  of  that  act  respecting  the  mainte- 
nance of  published  rates,  and  its  prohibitions 
against  undue  preferences  and  discrimination, 
whenever,  for  any  cause,  the  gross  sum  realiz- 
ed is  insufficient  to  yield  the  carrier  its  pub- 
lished freight  rates  after  deducting  the  purcnaaa 
price  of  the  coal  and  the  cost  of  delivery,  al- 
though the  c<)ntract  may  not  have  been  open 
to  that  objection  when  made. — ^Id. 

An  interstate  carrier,  not  empowered  by  its 
charter  or  by  any  legislation  existing-  at  the 
time  of  the  adoption  of  the  act  to  regulate  com- 
merce to  mine  and  market  coal,  violates  the 
mandate  of  that  act  respecting  the  maintenance 
of  published  rates,  and  its  prohibitions  against 
undue  preferences  and  discriminations,  by  stipu- 
lating to  sell  and  transport  coal  at  an  agreed 
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price,  insufficient  to  yield  its  pablished  freight 
rates  after  deducting  the  cost  of  purchase  and 
delivery. — Id. 

A  discrimination  forbidden  by  Act  Feb.  4, 
1887,  c  104,  §  3,  24  Stat.  379  [U.  S.  Comp.  St. 
1901,  pp.  3154-3165],  is  not  made  by  the  adop- 
tion by  common  carriers,  as  part  of  an  agree- 
ment for  a  through  rate  from  California  to  the 
East  for  oranges  and  other  citrus  fruits,  of  a 
rule  under  which  the  right  of  routing  beyond  its 
own  terminal  is  reserved  to  the  initial  carrier 
as  the  condition  of  guaranteeing  the  through 
rates  to  the  shipper,  where  such  rule  has  served, 
as  was  intended,  to  break  up  rebating  by  the 
connecting  lines,  and,  in  its  practical  operation, 
the  actual  routing  is  generally  conceded  to  the 
shipper,  and  his  requests  to  divert  shipments 
en  route  are  usually  allowed.  Decree  (C.  C.) 
Interstate  Commerce  Commission  v.  Southern 
Pac.  Co.,  132  F.  829,  reversed.— Southern  Pac. 
Co.  v.  Interstate  Commerce  Commission,  26 
S.  Ct.  330,  200  U.  S.  536,  50  L.  Ed.  585. 

The  disturbance  in  the  relations  between 
freight  rates  for  soap  in  car  load  and  less  than 
car  load  lots  created  by  advancing  the  former 
from  class  6  to  class  5,  and  the  latter  from 
class  4  to  class  3  in  a  new  classification  adopted 
to  govern  in  official  classification  territory,  was 
not  cured  by  classifying  soap  in  less  than  car- 
load lots  at  20  per  cent,  less  than  third  class, 
but  not  less  than  fourth  class,  where  the  result 
of  applying  this  modified  percentage  dassifica- 
tion  to  the  varying  rates  is  to  leave  soap  in  less 
than  car  load  lots  in  the  fourth  class  in  por- 
tions of  the  territory,  and  in  a  higher  class  in 
other  portions.  Decree,  Interstate  Commerce 
Commission  v.  Cincinnati,  H.  &  D.  Ry.  Co.  (O. 
C.  1905)  146  F.  559,  affirmed.— Cincinnati,  H. 
&  D.  Ry.  Co.  V.  Interstate  Commerce  Commis- 
sion. 27  S.  Ct.  648,  206  U.  S.  142,  51  L.  Ed. 
995. 

Unlawful  preferences  and  discriminations 
are  created  by  fixing  the  freight  rate  for  com- 
mon soap  in  less  than  car-load  lots  in  a  new 
classification  adopted  to  govern  in  official  clas- 
sification territory  at  20  per  cent,  less  than 
third  class,  but  not  less  than  fourth  class,  at 
which  that  commodity  had  previously  been  rat- 
ed, where  the  result  of  applying  this  classifica- 
tion to  the  varying  rates  is  to  leave  soap  in  less 
than  car-load  lots  in  the  fourth  class  to  a  con- 
siderable extent  in  one  of  the  subdivisions  of 
such  classification  territory,  and  in  a  higher 
class  in  the  other  subdivision. — Id. 

A  connecting  carrier  which  takes  the  cars 
as  they  are  delivered  to  it  by  the  initial  car- 
rier is  not  liable  for  a  discrimination  in  favor 
of  shippers  of  oil  in  tank  cars  and  against 
shippers  of  oil  in  barrels,  which  may  be  prac- 
ticed by  the  initial  carrier,  merely  because  such 
connecting  carrier  has  participated  in  the  adop- 
tion of  a  joint  through  rate  for  barrel  ship- 
ments, which  is.  in  itself,  reasonable,  aIthouf;h, 
by  Act  Feb.  4,  1887,  c.  104,  {  8,  24  Stat.  379,  a 
carrier  which  "shall  do,  cause  to  be  done,  or 
permit  to  be  done,  any  act,  matter,  or  thing  in 
this  act  prohibited  or  declared  to  be  unlawful," 
shall  be  liable  to  the  full  amount  of  the  dam- 
ages sustained  ty  one  injured  thereby.  Judg- 
ment, Western  New  York  &  P.  R.  Co.  v.  Penn 
Refining  Co.  (1905)  137  F.  343,  70  C.  C.  A.  23, 
affirmed.— Penn  Refining  Co.  v.  Western  New 
York  &  P.  R.  Co.,  28  S.  Ct.  268,  208  U.  S.  208, 
52  L.  Ed.  456. 

Carriers  cannot  be  charged  with  discrim- 
inating against  shippers  of  oil  in  barrels  from 
the  Pennsylvania  oil  fields  to  Perth  Amboy, 
New  Jersey,  because  they  charge  for  the  barrel 
package  without  making  a  corresponding  charge 
upon  shipments  in  tank  cars  owned  by  those 
shippers  who  can  afford  to  build  and  furnish 
them,  the  carriers  having  none  of  their  own, 
where  the  transportation  by  tank  care  is  more 
remunerative  to  the  carriers  than   the  trans- 


portation by  barrels,  and  the  barrel  ship- 
pers have  made  no  demand  for  tank  cars,  and 
cannot  use  them  economically  for  shipments 
to  Perth  Amboy  on  account  of  the  lack  of 
facilities  for  unloading  at  that  point.— Id. 

The  cost  of  carriage,  the  risk  of  injury, 
and  the  larger  amount  which  the  railway  com- 
panies are  called  upon  to  pay  out  in  damages 
for  losses  may  excuse  a  higher  freight  rate  on 
live  stock  than  on  dressed  meats  and  packing 
house  products.  Decree  (C.  C.  1905)  141  P. 
1003,  affirmed. — Interstate  Commerce  Commis- 
sion V.  Chicago  Great  Western  Ry.  Co.,  28  S. 
Ct.  493,  209  U.  S.  108,  52  L.  Ed.  705. 

A  reduction  of  freight  rates  for  dressed 
meats  and  packing  house  products  from  Missou- 
ri river  points  and  other  'points  similarly  situ- 
ated to  Chicago,  which  makes  such  rates  lower 
than  those  charged  for  live  stock,  does  not  work 
an  undue  and  unreasonable  preference,  where 
the  higher  rate  on  live  stock  has  not  materially 
affected  any  of  the  markets,  prices,  or  ship- 
ments, being  reasonably  fair  to  Chicago  and  the 
shippers,  and  the  shipments  of  live  stock  from 
the  West  to  Chicago  are  as  great  in  proportion 
to  the  bulk  of  the  business  as  before  the  change 
of  rates,  and  where  the  lower  rate  given  to  the 
packers  was  the  result  of  competition,  and  does 
not  directly  influence  or  injure  shippere  of  liv^ 
stock. — Id. 

A  genuine  competition  which  results  in  a 
reduction  of  freight  rates  negatives  any  unlaw- 
ful intent  on  the  part  of  the  carrier,  and  leaves 
open  onl^  the  question  as  to  whether  the  rates, 
as  established,  work  an  undue  preference  or  dis- 
crimination.— Id. 

Express  companies  are  prohibited  from  giv- 
ing free  transportation  of  personal  packages 
to  their  officers  and  employes  and  members 
of  their  families,  and  to  the  officers  of  other 
transportation  companies,  and  members  of  their 
families,  in  exchange  for  passes  issued  by  the 
latter  to  the  officers  of  the  express  companies, 
by  Elkins  Act  Feb.  19,  1903,  c.  708,  32  Stat. 
847  (U.  S.  Comp.  St.  Supp.  1907,  p.  880).  as 
amended  by  the  Hepburn  Act  (Act  ^une  29, 
1906,  c.  3591.  34  Stat.  584,  587  [U.  S.  Comp. 
St.  Supp.  1907,  pp.  892,  898]),  which  forbids  all 
transportation  of  property  at  less  than  the  pub- 
lished rates.  Decree  (C.  C.  1908)  United  States 
V.  Wells-Fargo  Express  Co..  161  F.  606,  afflrm- 
ed.— American  Express  Co.  v.  United  States,  29 
S.  Ct.  315,  212  U.  S.  522,  53  L.  Ed.  635. 

The  proviso  to  the  Hepburn  Act  June  29, 

1906,  c.  3591,  §  1,  34  Stat.  584  (U.  S.  Comp. 
St.  Supp.  1907,  p.  892),  following  language  ap- 
pertaining solely  to  the  carriage  of  passengers, 
that  its  provisions  shall  not  be  construed  to 
prohibit  the  interchange  of  passes  for  the  of- 
ficers, agents,  and  employes  of  common  carriers 
and  their  families,  or  to  prohibit  any  carrier 
from  carrying  passengers  free  in  certain  cases, 
does  not  embrace  free  transportation  by  express 
companies,  although,  by  the  terms  of  that  act, 
express  companies  are  deemed  common  carriers. 
-Id. 

The  use  of  the  word  "discrimination"  in 
section  1  of  the  Elkins  act  (Act  Feb.  19,  1903, 
c.  708,  32  Stat.  847  [U.  S.  Comp.  St.  Supp. 

1907,  p.  8801),  as  amended  by  Hepburn  Act 
June  29,  1906,  c.  3591,  §  2,  34  Stat.  586  (U.  S. 
Comp.  St.  Supp.  1907,  p.  897),  without  the 
qualifying  words  "unjust,"  etc.,  used  in  the 
original  Act  Feb.  4,  1887,  c.  104.  §§  2,  3,  24 
Stat.  379.  380  (U.  S.  Comp.  St.  1901,  p.  3155), 
was  not  intended  to  broaden  the  provisions  of 
the  earlier  act  in  that  respect;  the  word  "dis- 
crimination" itself^  as  so  applied,  implying  an 
unjust  or  unfair  distinction.— Id. 

The  provisions  of  Interstate  Commerce  Act 
Feb.  4,  1887,  c.  104,  §§  2,  3,  24  Stat  379,  380 
(U.  S.  Comp.  St.  1901,  p.  3155),  prohibiting  un- 
just discriminations  and  undue  and  unreasonable 
preferences,  have  reference  to  the  service  ren- 
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dered,  and  not  to  the  person  of  the  sender  or  con- 
signee.—Id. 

The  issuing  of  franks  by  an  express  com- 
pany to  officers,  agents,  attorneys,  or  employes 
of  itself  or  other  express  companies  or  railroad 
companies,  or  to  the  families  of  such  persons, 
upon  which  property  is  transported  from  one 
state  to  another  free  of  char$:e,  relates  to  inter- 
state commerce,  which  it  is  within  the  constitu- 
tional power  of  Congress  to  regulate,  and  is 
within  the  prohibitions  of  the  interstate  com- 
merce act  and  its  amendments  against  discrim- 
ination, undue  preference,  and  departure  from 
the  published  schedule  of  rates,  and  is  unlaw- 
ful. Such  gratuitous  carriage  is  not  within  the 
exceptions  made  in  Interstate  Commerce  Act 
Feb.  4,  1887,  c.  104,  •§  22,  24  Stat.  387  (U.  S. 
Comp.  St.  1901,  p.  3170),  which  by  their  terms 
are  restricted  to  certain  classes  of  passengers 
carried  by  railroads  and  property  carried  for 
certain  classes  of  shippers  and  for  stated  pur- 
poses.— Id. 

Private  tracks  built  by  the  owner  of  a 
packing  plant  on'  its  own  property,  extending 
from  a  connection  with  the  tracks  of  a  belt 
line  railroad  coinpany  to  and  around  its  build- 
ings, and  used  in  loading  cars  for  shipment, 
are  not  a  part  of  the  railroad  system,  but  plant 
facilities,  and  the  refunding  by  a  railroad  com- 
pany, which  made  and  published  a  schedule 
of  through  rates,  including  the  belt  line  charge, 
of  $1  per  car  to  such  packing  company  on 
shipments  made  by  it  and  paid  for  at  the  sched- 
ule rate,  on  the  ground  that  it  was  a  payment 
for  the  use  of  such  private  tracks,  constituted 
the  giving  of  a  rebate,  in  violation  of  section  1 
of  Elkins  Act  February  19,  1908,  c.  708,  32 
Stat.  847  [U.  S.  Comp.  St.  Supp.  1907,  p.  880]. 
—(1909)  Chicago  &  A.  R.  Co.  v.  United  States, 
29  S.  Cti  689,  212  U.  S.  563,  53  L.  Ed.  653, 
affirming  judgment  (1907)  156  F.  558,  84  C.  C. 
A.  324,  26  L.  R.  A.  (N.  S.)  551,  which  affirmed 
(D.  C.  1906)  United  States  v.  Chicago  &  A.  R. 
Co.,  148  F.  646. 

A  reduction  in  that  part  of  the  through 
rates  on  'Atlantic  seaboard  shipments  to  Mis- 
souri river  cities  which  applies  to  the  haul  be- 
tween the  Mississippi  and  Missouri  rivers  is  not 
beyond  the  power  of  the  Interstate  Commerce 
Commission,  as  introducing  a  new  system  of 
rate  making  by  artificially  apportioning  the 
country  into  sones  tributary  to  given  trade  cen- 
ters, in  order  to  build  up  or  protect  certain 
distributing  centers  at  the  expense  of  others 
where  the  commission,  by  its  order,  intended 
only  to  correct  through  rates  which  it  found 
upon  complaint  were  unreasonable  in  them- 
selves, by  substituting  therefor  reasonable  rates. 
— (1910)  Interstate  Commerce  Commission  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  30  S.  Ct.  Ool,  218 
U.  S.  88.  54  L.  Ed.  946 ;  Same  v.  Chicago,  B. 
&  Q.  R.  Co.,  30  S.  Ct.  060,  218  U.  S.  113,  54 
L.  Ed.  959.  Reversing  decrees  Chicago,  R.  I. 
&  P.  Ry.  CX).  V.  Interstate  Commerce  Commis- 
sion  (C.  C.   1909)  171  F.  680. 

A  lease  to  a  shipper  of  one  of  the  piers 
and  improvements  thereon  belonging  to  a  termi- 
nal company,  which  relieves  him  from  the  pay- 
ment of  all  wharfage  and  storage  charges  oth- 
er than  as  the  same  may  be  included  in  the 
yearly  rental,  and  has  enabled  him  to  acquire 
practically  a  monopoly  of  the  export  of  cotton- 
seed products,  constitutes  aiu  unlawful  or  undue 
preference  under  the  act  to  regulate  commerce, 
where  other  shippers  are  not  and  cannot  be  af* 
forded  the  same  facilities  on  the  same  condi- 
tions.—Southern  Pac,  Terminal  Co.  v.  Inter- 
state Commerce  Commission,  31  S.  Ct.  279,  219 
U.  S.  498,  55  L.  Ed.  310. 

A  carrier  may  not,  under  the  interstate 
commerce  act  (Act  Feb.  4, 1887,  c.  104,  24  Stat. 
379  [U.  S.  Comp.  St.  1901,  p.  3154])  make  the 
ownership  of  goiods  tendered  to  it  for  carriage 
the  criterion  by  which  its  charge  for  such  car- 
riage is  to  be  measured. — (1911)  Interstate  Com- 
merce Commission  y.  Delaware,  L.  &  W.  R.  Co., 


31  S.  Ct  392,  220  U.  S.  235,  55  L.  Ed.  448,  re- 
versing decree  Delaware,  Lt  &  W.  R.  Co.  v.  In- 
terstate Commerce  Commission  (C.  C.  1908)  166 
F.  499. 

The  ownership  or  nonownership  by  the  ship- 
per of  the  goods  tendered  for  carriage  is  not  a 
dissimilar  circumstance  and  condition,  within 
the  meaning  of  Act  Feb.  4,  1887,  c.  104,  5  2,  24 
Stat.  379  (U.  S.  Comp.  St.  1901,  pv  3155),  pro- 
hibiting inequality  and  discrimination  in  rates. 
— Id. 

A  forwarding  agent  is  a  person  within  the 
meaning  of  Interstate  Commerce  Act  Feb.  4, 
1887,  c.  104.  §  2,  24  Stat.  379  (U.  S.  Comp.  St. 
1901,  p.  3155),  forbidding  preferences  and  dis- 
crimination in  rates. — Id. 

A  carrier  may  not  forbid 'the  aggregation 
of  the  shipments  of  various  owners  for  the  pur- 
pose of  car  load  rating  in  official  classification 
territory,  or  the  combination  of  such  shipments 
by  forwarding  agents  for  that  purpose,  where 
preferences  and  discriminations  forbidden  by 
Act  Feb.  4,  1887,  c.  104,  §  2,  24  Stat.  379  (U. 
S.  Comp.  St.  1901,  p.  3155),  will  result  from 
the  carrier's  action.— Id. 

The  Interstate  Commerce  Commission  can- 
not make  the  allowance  by  a  carrier  to  the 
owner  of  an  elevator  of  the  cost  of  the  eleva- 
tion in  transit  of  grain  in  which  he  has  an  in- 
terest, conditional  ui)on  his  failure  to  use  the 
opportunity  afforded  during  the  process  of  ele- 
vation to  treat,  weigh,  inspect,  or  mix  the 
grain,  since  sucn  allowance  cannot  be  deemed 
an  undue  preference  or  discrimination  forbid- 
den by  the  act  to  regulate  commerce,  in  view 
of  the  provisions  of  Amendatory  Act  June  29, 
1906,  c.  3591,  34  Stat.  584  (U.  S.  iComp.  St. 
Supp.  1909,  p.  1149),  recognizing  that  services 
in  transportation,  rendered  by  an  owner  of  the  . 
property  transported,  are  to  be  paid  for  by 
the  carrier. — (Ivll)  Interstate  Commerce  Com- 
mission V.  Diffenbaugh,  32  S.  Ct.  22,  222  U.  8. 
42,  56  L.  Ed.  83,  modifying  decree  (C.  C. 
1910)  F.  H.  Peavey  &  Co.  v.  Union  Pac.  R. 
Co.,  176  F.  409. 

A  carrier  cannot  refuse  the  allowance  for 
elevator  service  on  through  grain  in  car  loadn 
at  terminal  points  to  elevator  owners  who, 
through  ownership  of  the  grain,  derive  an  in- 
cidental advantage  by  using  the  opportunity 
afforded  during  the  process  of  elevation  to- 
weigh,  store,  inspect,  clean,  mix,  or  otherwise 
treat  the  grain,  in  view  of  the  provisions  of 
Act  June  29,  1906,  c.  3591,  34  Stat.  584,  590 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1149),  recog- 
nizing  that  services  in  transportation,  rendered 
by  an  owner  of  the  property  transported,  are 
to  be  paid  for  by  the  carrier. — (1911)  unioii 
Pac.  R.  Co.  V.  Updike  Grain  Co.,  32  S.  Ct.  »9, 
222  U.  S.  215,  56  L.  Ed.  171,  affirming  judg- 
ment (1910)  178  F.  223,  101  C.  C.  A-  583. 

A  carrier  cannot  enforce  a  rule  making  its 
allowance  for  elevator  service  on  through  grain 
in  car  loads  at  terminal  points  conditional 
upon  the  return  of  the  empty  car  to  the  carrier 
within  48  hours  after  delivery  to  the  elevator, 
so  as  to  defeat  the  right  to  compensation  for 
elevator  service  rendered  at  elevators  located 
on  the  lines  of  other  railroads,  where  the  re- 
turn of  the  cars  to  the  carrier  was  made  im- 
possible by  the  rules  of  a  railway  association 
of  which  the  carrier  was  a  member,  and  over 
which  the  elevator  owners  had  no  control,  no 
such  impossibility  existing  if  the  elevator  was 
one  of  those  located  along  the  carrier's  tracks.. 
—Id.     . 

A  carrier  may  make  its  allowance  for  ele- 
vator service  on  through  grain  in  car  loads  at 
terminal  points  at  elevators  located  on  the 
lines  of  other  carriers,  as  well  as  those  located 
along  its  own  tracks,  conditional  upon  the  re- 
turn of  the  empty  car  to  the  carrier  within 
48  hours  after  delivery  to  the  elevator,  where 
such  car  can  be  unloaded  and  returned  in  a 
much  shorter  time.— Id. 
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An  undue  and  unreasonable  preference  for^ 
bidden  by  Act  Feb.  4,  1887,  §S  3,  6,  and  Act 
Feb.  19,  1003,  is  accorded  a  shipper  by  an 
agreement  to  expedite  a  shipment  of  horses  so 
as  to  reach  a  connecting  carrier  in  time  to  be 
carried  by  a  special  fast  train;  the  shipper  be- 
ing charged  the  regular  rates,  which  make  no 
provision  for  such  special  service. — (1912)  Chi- 
cago &  A.  R.  Co.  V.  Kirby,  32  S.  Ct.  648,  225 
U.  S.  155.  56  L.  Ed.  1033,  Ann.  Cas.  1914A, 
501,  reversing  judgment  Kirby  v.  Chicago  &  A. 
R.00.  (1909)  90  N.  E.  252,  242  111.  418. 

Differences  as  to  competition  between  coal 
intended  for  railway  consumption  and  other 
coal,  depending  on  difference  in  facilities  pos- 
sessed by  the  different  parties,  do  not  make 
interstate  commerce  therein  dissimilar  within 
Interstate  Commerce  Act  Feb.  4,  1887,  §  2, 
so  as  to  justify  the  giving  of  a  lower  rate  for 
transportation  of  railway  coal. — Interstate  Com- 
merce Commission  v.  Baltimore  &  O.  R.  Co., 
32  S.  Ct.  742,  225  U.  S.  326,  56  U  Ed.  1107, 
Ann.  Cas.  1914A,  504. 

An  undue  advantage  and  unlawful  discrim- 
ination forbidden  by  Interstate  Commerce  Act 
Feb.  4,  1887,  §  2,  and  Act  June  29,  1906,  §  2, 
held  accorded  by  a  contract  between  a  packing 
house  firm  and  a  stockyard  company,  by  which 
the  company  paid  a  bonus  to  the  packers  if  they 
would  erect  their  new  plant  adjacent  to  the 
stockyard  instead  of  in  another  city  as  propos- 
ed, and  operate  the  plant,  and  buv  only  such 
stock  as  moved  through  such  stockyards,  and 
pay  regular  charges  on  live  stock  not  so  bought 
as  if  the  same  had  moved  to  the  stockyards. — 
United  States  v.  Union  Stock  Yard  &  Transit 
Co.  of  Chicago.  33  S.  Ct  83,  226  V.  S.  286,  57 
U  Ed.  226,  modifying  judgment  (Com.  C.)  192 
F.  330. 

An  arrangement  between  a  railway  com- 
pany and  a  construction  company  for  reduced- 
rate  transportation  of  men  and  materials  re- 
quired by  the  company  in  grading  an  extension, 
when  entered  into  in  good  faith,  is  not  obnox- 
ious to  the  provisions  of  laws  prohibiting  depar- 
ture from  published  tariffs.— Santa  F4,  I*.  &  P. 
R.  Co.  V.  Grant  Bros.  Const.  Co.,  33  S.  Ct.  474, 
228  U.  S.  177,  57  L.  Ed.  787,  reversing  judg- 
ment 108  P.  467,  13  Ariz.  186. 

A  carrier  may  lawfully  grant  shippers  of 
coal  doing  their  own  hauling  to  the  station  a 
reasonable  allowance  from  the  published  tariff, 
which,  though  naming  the  rate  as  from  the  sta- 
tion to  the  destination,  is  uniformly  construed 
to  include  the  haul  from  the  mine. — Mitchell 
Coal  &  Coke  Co.  v.  Pennsylvania  R.  Co.,  33  S. 
Ct.  916,  230  U.  S.  247,  57  L.  Ed.  1472,  modify- 
ing judgment  (C.  C.)  183  F.  908. 

Sugar  refiners  whose  plant  is  situated  ten 
miles  beyond  the  limit  of  free  lighterage  zone, 
established  on  the  river  front  of  Greater  New 
York  by  interstate  trunk  railroads,  whose 
freight  terminals  are  at  the  New  Jersey  shore 
of  New  York  harbor,  are  not  entitled  to  com- 
pensation from  the  railway  companies  under 
Act  June  29,  1906,  for  lighterinp;  their  sugar 
from  the  refinery  to  their  terminals. — United 
States  V.  Baltimore  &  O.  R.  Co.,  34  S.  Ct.  75, 
231  V.  S.  274,  58  L.  Ed.  218,  affirming  decree 
(Com.  C.)  Baltimore  &  O.  R.  Co.  v.  United 
States,  200  F.  779. 

Interstate  trunk  railway  companies  having 
their  terminals  on  the  New  Jersey  shore  of 
New.  York  harbor,  having  established  a  zone 
within  which  they  perform  lighterage  service 
without  additional  charge,  may  pay  reasonable 
compensation  on  tonnage  basis  to  owners  of  wa- 
ter front  within  such  zone  operating  a  sugar 
refinery  for  maintenance  of  a  public  freight 
terminal  station  and  for  lightering,  without  al- 
lowing similar  compensation  to  sugar  refiners 
whose  plant  is  situated  some  ten  miles  beyond 


the  free  lighterage  zone ;  the  compensation  made 
being  a  proper  allowance  under  Act  June  29, 
1906,  and  not  an  illegal  preference  within  Act 
Feb.  4,  1887.  {  3.— Id. 

A  pass  issued  by  a  railroad  for  interstate 
transportation  to  the  wife  of  an  employ^  under 
Act  June  29,  1906,  §  1,  must  be  deemed  gratui- 
tous, in  view  of  i)rohibiti6n  in  section  2  of  that 
act  against  charging  a  greater  or  different  com- 
pensation for  transportation  of  passengers  from 
that  scheduled  in  the  published  rate8.----Charles- 
ton  &  W.  C.  R.  Co.  V.  Thompson,  34  S.  Ct. 
964,  234  U.  S.  576,  58  L.  Ed.  1476,  reversing 
judgment  79  S.  E.  242,  13  Ga.  App.  541. 

The  imperative  enforcement  of  Act  Feb.  4^ 
1887,  §  4,  as  amended  by  Act  June  18,  1910, 
§  8,  forbidding  carriers  to  charge  a  lesser  rate 
for  a  longer  than  for  a  shorter  haul,  when  the 
Interstate  Commerce  Commission  has  refused 
an  application  for  relief  from  such  long  and 
short  haul  clause,  does  not  render  the  statute 
repugniint  to  Const.  Amend.  5.— United  States 
V.  Atchison,  T.  &  S.  F.  R.  Co.,  34  S.  Ct.  986, 
234  U.  S.  476,  58  L.  Ed.  1408;  Same  v.  Union 
Pac.  R.  Co.,  34  S.  Ct.  995,  234  U.  S.  495,  6$ 
L.  Ed.  1426.  Reversing  decree  (Com.  Ct.)  At- 
chison, T.  &  S.  F.  Ry.  Co.  v.  United  States, 
191  F.  856. 

Right  of  a  carrier,  subject  to  Interstate 
Commerce  Act  Feb.  4,  1887,  to  issue  passes  to 
employi^s  of  carriers  not  subject  to  that  act,  is 
recognized  in  section  1  of  that  act  as  amended 
by  Act  June  29,  1906,  §  1.— United  States  v. 
Erie  R.  Co.,  35  S.  Ct.  396,  236  U.  S.  259.  59 
L.  Ed.  567,  aflirming  decree  (D.  C.)  213  F.  391. 

So  long  as  two  carriers  furnish  switching 
service  to  each  other  in  a  certain  city  on  all 
business,  and  to  a  third  carrier  on  all  except 
coal,  and  competitive  business,  they  may  be  com- 
pelled by  the  Interstate  Commerce  Commission 
under  Act  Feb.  4,  1887,  §  3,  to  discontinue  such 
discrimination  against  the  third  carrier. — Louis- 
ville &  N.  R.  Co.  V.  United  States,  35  S.  Ct. 
696,  238  U.  S.  1,  59  h,  Ed.  1177,  aflirming 
judgment  (D.  C.)  216  F.  672. 

Order  of  Interstate  Commerce  Commission 
under  Act  Feb.  4,  1887,  §  3,  commanding  car- 
riers to  discontinue  such  discrimination  against 
the  third  carrier,  held  constitutional. — Id. 

Act  Feb.  4,  1887,  §  15,  as  amended  by  Act 
June  18,  1910,  §  12,  empowering  the  Interstate 
Commerce  Commission  to  prevent  unlawful  dis- 
crimination, authorizes  the  Commission  to  pre- 
scribe the  maximum  allowance  out  of  the  joint 
rates  which  trunk  line  railways  may  make  to 
tap  lines  owned  by  persons  owning  timber  and 
mills  which  they  principally  serve,  though  no 
joint  rate  was  fixed  either  by  the  commission 
or  by  the  carriers,  and  they  had  not  been  afford- 
ed an  opportunity  to  agree  in  respect  to  the  di- 
vision.—O'Keefe  V.  United  States,  36  S.  Ct.  313, 
240  U.  S.  294.  60  L.  Ed.  651. 

The  division  of  through  rates  between  trunk 
line  railways  and  tap  lines  as  iprescribed  by  the 
Interstate  Commerce  Commission  field  not  ar- 
bitrary, because  specified  amounts  are  allowed 
for  switching  while  all  other  distances  are 
based  upon  mileage. — Id. 

Jersey  CJity  held  not  subjected  to  any  undue 
or  unreasonable  prejudice  in  respect  to  freight 
rates  on  cement  from  the  Lehigh  cement  district. 
—Philadelphia  &  Reading  Ry.  Co.  v.  United 
States,  36  S.  Ct.  354,  240  U.  S.  334,  60  L.  Ed. 
675,  reversing  decree  219  F.  988. 

A  so-called  embargo,  by  which  railroad  re- 
fused to  furnish  cars  to  shippers  for  interstate 
consignments  to  a  paper  company  at  its  request, 
which  the  latter  was  under  obligation  to  receive, 
held  a  violation  of  Hepburn  Act,  and  such  em- 
bargo could  be  removed  by  the  railroad  without 
notice  to  the  paper  company. — Menasha  Paper 
Co.  V.  Chicago  &  N.  W.  Ry.  Co.,  36  S.  Ct.  501, 
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241  tr.  S.  65,  eO  li,  Ed.  885,  affirming  judgment 
Chicago  &  N.  W.  Ry.  Co.  v.  Menasha  Paper 
Co.,  149  N.  W.  751,  150  Wis.  508. 

^=s>33.  Faoilities  to  oonneotliiK  lines. 

See  9  Cent.  Dig.  Can*.  Si  86-90. 

A  railway  maintaining  a  live  stock  depot 
as  a  point  of  delivery  for  cattle  having  a  mu- 
nicipality as  their  general  destination  cannot  be 
compelled  to  receive  live  stock  billed  to  a  sim- 
ilar depot  at  substantially  the  same  point  on 
another  railway,  and  to  deliver  the  same  to 
that  railway  at  a  point  of  physical  connection 
between  the  two  roads  for  ultimate  delivery 
there,  by  virtue  of  the  provisions  of  Interstate 
Commerce  Act  Feb.  4,  1887,  c.  104,  {  3,  24 
Stat.  379  [U.  S.  Comp.  St.  1901,  p.  3155], 
making  it  unlawful  for  common  carriers  subject 
to  the  act  to  give  unreasonable  preferences  and 
requiring  them  to  afford  all  reasonable,  proper, 
and  e^al  facilities  for  the  interchange  of  traf- 
fic between  their  respective  lines,  and  for  the 
receiving,  forwardfng,  and  delivery  of  proper- 
ty to  and  from  their  several  lines  and  those 
connecting  therewith.  Decree  118  F.  113,  55 
C.  C.  A.  63,  63  li.  R.  A.  213,  affirmed.— Central 
Stockyards  Co.  v.  Louisville  &  N.  R.  Co.,  24 
S.  Ct.  339,  192  U.  S.  568,  48  D.  Ed.  565, 

What  is  an  undue  advantage  forbidden  by 
Act  Feb.  4j  1887,  |  3,  is  a  question  of  fact.— 
Pennsylvania  Co.  v.  tJnited  States,  35  S.  Ct. 
370,  236  U.  S.  351,  59  L.  Bd.  616,  affirming 
decree  (D.  C.)  214  F.  445. 

Transportation  which,  under  Act  Feb.  4, 
1887,  §  3,  when  read  in'  connection  with  Acts 
June  29,  1906,  and  June  18,  1910,  must  be  fur- 
nished to  all  equally,  covers  the  entire  carriage 
of  property  in  interstate  conunerce,  including 
use  of  terminal  facilities. — Id. 

Reciprocal  switching  arrangements  between 
a  carrier  and  three  of  four  connecting  lines  for 
exchange  of  traffic  do  not  remove  the  discrimina- 
tory character  under  Act  Feb.  4,  1887,  f  3,  of 
the  practice  of  the  first  carrier  to  refuse  to  in- 
terchange car  load  freight  with  the  fourth  con- 
necting line  within  the  switching  limits.— Id. 

The  use  of  tracks  or  terminal  facilities  of 
one  carrier  is  not  given  to  another,  contrary 
to  Act  Feb.  4,  1887,  {  3,  by  order  of  Interstate 
Commerce  Commission  requiring  carrier  to  re- 
frain from  refusing  to  interchange  car  load 
freight  with  a  connecting  carrier  while  per- 
forming such  service  in  connection  with  other 
connecting  carriers.— Id. 

^=»34.  Judicial    proceedinsa   to    enforoe 
regiilatioi&B. 

See  9  Cent.  Dig.  Carr.  S9  91-93. 

A  suit  to  enjoin  a  common  carrier  from 
discriminating  between  localities  in  violation  of 
the  act  to  regulate  commerce  could  not  be 
brought  on  behalf  of  the  United  States  by  its 
law  officers,  at  the  request  of  the  Interstate 
Commerce  Commission,  nrior  to  the  passage  of 
Act  Cong.  Feb.  19,  190:^,  the  third  section  of 
which  expressly  authorizes  the  prosecution  of 
such  suits.— Missouri  Pac.  Ry.  Co.  v.  United 
States,  23  S.  Ct.  507,  189  U.  S.  274,  47  L.  Ed. 
811. 

The  new  remedies  to  compel  compliance 
with  the  act  to  regulate  commerce,  given  bv 
Act  Cong.  Feb.  19,  1903,  §  3,  are  so  far  made 
applicable  to  prior  pending  proceedings  to  en- 
force the  former  act  by  the  provision  of  section 
4  that  pending  causes  shall  not  be  affected  by 
the  repeal  of  conflicting  laws  provided  for  there- 
in, but  shall  be  prosecuted  to  a  conclusion 
in  the  manner  theretofore  provided,  '*and  as 
modified  by  the  provisions  of  this  act'*  that  a 
decree  granting  the  relief  prayed  for  in  a  suit 
brought  on  behalf  of  the  United  States  by  its 
law  officers  to  enjoin  discrimination  between  lo- 
calities, which  suit  was  unauthorized,  because 
brought  before  the  passage  of  the  later  act, 
must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  the  act  to 


regulate  commerce   as   originally  enacted   and 
subsequently  amended. — Id. 

A  carrier  which  has  been  adjudged  to  have 
violated  the  act  to  regulate  commerce  in  a  spe- 
cific particular  may  be  restrained  from  further 
like  violations  of  the  act,  but  should  not  be 
enjoined  in  general  terms  from  violating  the 
act  in  the  future  in  any  particular.  Decree  (C. 
C.)  Interstate  Commerce  Commission  v.  Chesa- 
peake &  O.  R.  Co.,  128  F.  59,  modified.— New 
York,  N.  H.  &  H.  R.  Co.  v.  Interstate  Com- 
merce Conunission,  26  S.  Ct  272,  200  U.  S. 
361,  50  L.  Ed.  515. 

The  enforcement  of  an  order  of  the  Inter- 
state Commerce  Commission  directing  common 
carriers  to  desist  from  maintaining  or  enforc- 
ing a  rule  adopted  by  them  may  be  decreed 
by  a  federal  Circuit  Court  if  it  finds  such 
rule  is,  for  any  reason,  in  violation  of  Act  Feb. 
4,  1887.  c.  104,  24  Stat.  379  [U.  S.  Comp.  St. 
1901,  pp.  3154--3165],  although  such  reason  may 
not  have  been  the  one  relied  upon  by  the  com- 
mission itself  to  invalidate  the  rule.  Decree 
(C.  C.)  Interstate  Commerce  Commission  y. 
Southern  Pac.  Co.,  132  F.  829,  reversed.— 
Southern  Pac.  Co.  v.  Interstate  Commerce  Com- 
mission. 26  S.  Ct  330,  200  U.  S.  536,  50  U 
Ed.  585. 

The  Commerce  Court  may  enjoin  the  per- 
formance of  a  contract  offending  provisions  of 
Interstate  Commerce  Act  Feb.  4,  1887,  §  6,  and 
Act  June  29,  1906,  §  2,  intended  to  prevent  un- 
due advantage  or  unlawful  discrimination. — 
United  States  v.  Union  Stockyard  &  Transit 
Co.  of  Chicago,  33  S.  Ct  83,  226  U.  S.  286, 
57  L.  Ed.  226,  modifying  judgment  (Com.  C.) 
192  F.  330. 

Shipper,  not  a  party  to  proceedings  to  have 
increase  in  freight  rates  declared  unreasonable, 
may  maintain  reparation  claim  before  the  Com- 
mission or  the  courts,  based  on  a  finding  that 
the  increase  was  unreasonable. — ^A.  J.  Phillips 
Co.  V.  Grand  Trunk  Western  Ry.  Co.,  35  S.  Ct. 
444,  236  U.  S.  662,  59  L.  Ed.  774,  affirming 
judgment  195  F.  12,  115  O.  C.  A.  94. 

Neither  proceedings  by  other  shippers  be- 
fore Interstate  Commerce  Commission  to  have 
increase  in  freight  rates  declared  unreasonable 
nor  finding  of  unreasonableness  will  save  the 
right  of  shipper  to  recover  the  overcharge, 
where  he  had  disregarded  requirements  of  Act 
June  29,  1906.— Id. 

<9=»35.   Contraota  in  Tiolaiioa  of  resnla* 
tions. 

See  9  Cent.  Dig.  Carr.  |  94. 

The  granting  of  a  rebate  contrary  to  the 
provision  of  the  interstate  commerce  law  does 
not  render  the  bill  of  lading  void,  so  that  no 
action  can  be  maintained  against  the  carrier 
for  loss  of  the  goods  by  negligence.— Merchants* 
Cotton-Press  &  Storage  Co.  v.  Insurance  C?o. 
of  North  America,  151  U.  S.  308,  14  S.  Ct  367, 
88  Lh  Kd.  195,  affirming  judgment  Insurance 
Co.  of  North  America  v.  Delaware  Mut.  Safety 
Ins.  Co.,  91  Tenn.  537,  19  S.  W.  755. 

A  carrier  engaged  in  interstate  commerce 
cannot  lawfully  charge,  collect,  or  receive  any- 
thing but  money  for  transportation  on  its  road 
since  the  enactment  of  Act  June  29,  1906,  c. 
3591,  i  6,  34  Stat  592  (U.  S.  Comp.  St  Supp. 
1909,  p.  1163),  prohibiting  any  carrier  from  de- 
manding, collecting,  or  receiving  "a  greater  or 
less  or  different  compensation"  for  the  trans- 
portation of  persons  or  property,  or  for  an^ 
service  in  connection  therewith,  than  that  speci- 
fied in  its  published  schedule  of  rates.— (1911) 
Louisville  &  N.  R.  Co.  v.  Mottley,  31  S.  Ct 
265,  219  U.  S.  467,  55  L.  Ed.  297,  34  L.  R.  A. 
(N.  S.)  671,  reversing  decree  (1909)  118  S.  W. 
982.  133  Ky.  652. 

An  interstate  carrier  cannot  make  a  valid 
contract  to  issue  annual  passes  for  life  in  con- 
sideration of  a  release  of  a  claim  for  damage* 
since  the  enactment  of  Act  June  29,  1906»  c 
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^91,  §  6,  34  Stat.  592  (U.  S.  Comp.  St.  Supp. 
1909,  p.  11(53),  expressly  prohibiting  any  carrier 
from  demanding,  collecting,  or  receiving  *'a  great- 
er or  less  or  different  compensation"  for  the 
transportation  of  persons  or  property,  or  for 
any  service  in  connection  therewith,  than  that 
specified  in  its  pablished  schedule  oi  rates. — Id. 

The  acceptance  of  advertising  by  a  carrier 
in  lien  of  money  in  payment  of  interstate  trans- 
portation furnished  to  the  publisher,  his  em- 
ployes, and  the  immediate  members  of  his  and 
their  families,  violates  the  provisions  of  the  act 
to  regulate  commerce  (Act  Feb.  4.  1887,  c.  104, 
24  Stat.  379  [U.  S.  Comp.  St.  1901,  p.  3154]), 
and  Act  Feb.  19,  1903,  c.  706,  82  Stat.  847  (U. 

5.  Comp.  St  Supp.  1909,  p.  1138),  and  Act  June 
29,  1906.  c.  3591,  34  Stat.  584  (U.  S.  Comp.  St. 
Sn^p.  1909,  p.  1149),  amendatory  thereof,  pro- 
hibiting the  furnishing  of  interstate  transporta- 
tion for  a  less  or  different  compensation  than 
that  specified  in  the  carrier's  published  rales. — 

(1911)  Chicago,  I.  &  L.  Ry.  Co.  v.  United  States, 
^1  S.  Ct  272,  219  U.  S.  486,  55  L.  Ed.  305, 
affirming  judgment  United  States  v.  Chicago,  I. 
&  L.  Ry.  Co.  (C.  C.  1908)  163  F.  114. 

Agreement  with  single  shipper  for  ship- 
ment over  confiecting  lines  having  no  joint 
through  rate  at  less  than  the  local  rates  for 
each  road  held  void  and  not  to  prevent  collect- 
ing the  established  rates  by  such  carriers  un- 
der Interstate  Commerce  Act  Feb.  4,  1887,  § 

6,  as  amended  by  Act  March  2,  1889,  §  1.— 

(1912)  Kansas  City  Southern  R.  Co.  v.  C.  H. 
Albers  Commission  Co.,  32  S.  Ct.  316.  223  U. 
S.  573,  56  L.  Ed.  556,  reversing  judgment 
(1908)  99  P.  819,  79  Kan.  59. 

A  lumber  company,  using  a  railroad  owned 
by  stockholders  of  a  rival  lumber  company  that 
operated  as  a  separate  corporation,  would  be 
given  a  rebate  contrary  to  the  Interstate  Com- 
merce Act  if  a  nondiscriminatory  agreement  be- 
tween the  two  lumber  companies  were  construed 
to, entitle  the  former  company  to  the  same  pro- 
portion of  the  interstate  freight  rates  on  its 
■hipmentfl  which  the  railwav  company  receives 
on  the  interstate  shipments  by  the  other  lumber 
company. — Fourche  River  Lumber  Co.  v.  Bry- 
ant Lumber  Co.,  33  S.  Ct  887,  230  U.  S.  316, 

57  L.  Ed.  1498,  reversing  judgment  136  N.  W. 
796,  97  Ark.  623. 

A  special  contract  for  an  interstate  ship- 
ment without  limitation  of  the  carrier's  liability 
to  an  agreed  value  has  no  binding  force  where 
the  carrier's  tariffs  on  file  with  the  Interstate 
Commerce  Commission  graduate  the  rates  ac- 
cording to  declared  value  and  limit  the  carrier's 
liability  accordingly.—Atchison,  T.  &  S.  F.  Ry. 
Co.  ▼.  Robinson,  34  S.  Ct  556,  233  U.  S.  173, 

58  L.  Ed.  901,  reversing  judgment  129  P.  20, 
d6  Okl.  435:  Same  vTMoore,  34  S.  Ct  558, 
233  U.  S.  182,  58  L.  Ed.  906,  reversing  judg- 
ment 129  P.  24,  36  Okl.  433. 

A  carrier,  which  has  exacted  less  than  the 
published  rate  for  interstate  round-trip  tickets, 
may,  under  Act  Feb.  4,  1887,  §  6,  as  amended 
by  Act  June  29^  1906,  }  2,  recover  from  the 
purchaser  the  difference  between  the  amount 
paid  and  the  amount  which  should  have  been 
collected.— Louisville  &  N.  R.  Co.  v.  Maxwell, 
35  S.  Ct  494,  237  U.  S.  94,  59  L.  Ed.  853, 
L.  R.  A.  1915E,  665. 

The  prohibition  of  Hepburn  Act,  §  2,  does 
not  prevent  or  relieve  a  carrier  from  paying 
the  unpaid  balance  of  the  price  of  a  map  made 
for  it  because  the  statute  made  free  transporta- 
tion unlawful.— New  York  Cent  &  H.  R.  R. 
Ca  T.  Gray,  36  S.  Ct  176,  239  U.  S.  583,  60 
Lu  Eid.  451,  afiSrming  judgment  Qray  v.  New 
York  Cent  &  H.  R.  R.  Co.,  145  N.  Y.  S.  1125, 
161  App.  Div.  924. 

The  parties  to  an  interstate  shipment  may 
not,  by  special  agreement,  alter  the  conditions 
of  a  bill  of  lading  fixing  the  carrier's  liability 
in  case  the  goods  are  not  removed  within  48 


hours  after  notice  to  the  consignee,  eonform 
ing    to   the    carrier's    published    regulations. 


Southern  R^.^  Co.  v.  Prescptt,  36  S.  Ct  469, 
ment  Prescott  v.   Southern  Ry.  Co.,  83"  S.  E. 


240  U.  S 
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60  L.  Ed.  836,  reversing  judg- 


781.  99  S.  C.  422. 

^=»36.  Damages  for  Tiolatioiis  of  re^nla* 
tions. 

See  »  Cent  Dig.  Carr.  f  W.   ' 

The  right  of  recovery  given  bv  the  interstate 
commerce  act  against  a  carrier  for  violation  of 
its  provisions,  to  anv  person  or  persons  injured 
thereby^  for  the  full  amount  of  damages  sus- 
tained m  consequence  of  such  violation,  is  in 
the  nature  of  a  penalty,  and  only  exists  on 
proof,  not  only  of  the  wrong,  but  that  it  has 
m  fact  operated  to  plaintiff's  injury.  An  alle> 
gation  that  a  joint  tariff  rate  established  by  a 
defendant  railroad  company  and  another  was 
not  filed  with  the  commission  as  required  by  the 
law,  nor  published,  but  was  concealed  from  the 
plaintiff  and  other  shippers,  does  not  authorize 
a  recovery  under  such  provision,  where  it  is  not 
alleged  that  plaintiff  made  any  shipments  to 
the  points  covered  by  such  rate^  or  that  he 
would  or  could  have  availed  himself  of  the  rate 
had  he  known  of  it— Parsons  v.  Chicago  &  N. 
W.  Ry.  Co.,  17  S.  Ct  887,  167  U.  S.  447,  42 
L.  Ed.  231,  affirming  judgment  63  F.  903,  11 
C.  C.  A.  489. 

Liability  of  a  carrier  to  a  shipper  who  has 
paid  the  lawful  published  freight  rates,  while 
lower  rates  resulting  from  rebates  have  been 
allowed  other  shippers  durins^  the  same  period 
between  the  same  termini,  is  limited  to  the 
pecuniary  loss  suffered  by  Act  Feb.  4,  1887,  | 
8,  together  with  a  reasonable  attorney's  fee. — 
Pennsylvania  R.  Co.  v.  International  Coal  ]Min. 
Co.,  33  S.  Ct.  893,  230  U.  S.  184,  57  L.  Kd. 
1446,  Ann.  Cas.  1915A,  315,  reversing  judg- 
ment 173  F.  1,  97  C.  C.  A.  383. 

Damages  awarded  shipper  by  Interstate 
Commerce  Commission  for  unjust  discrimina- 
tion and  unreasonable  rates,  under  Act  Feb.  4, 
1887,  I  8,  may  be  measured  by  the  rebate  to  a 
favored  competitor  and  by  the  charge  in  excess 
of  the  reasonable  rate.— Meeker  v.  Lehigh  Val- 
ley R.  Co.,  35  S.  Ct.  328.  236  U.  S.  412,  59 
L.  Ed.  644,  reversing  judgment  Lehigh  Val. 
R.  Co.  V.  Meeker,  211  F.  785,  128  C.  C.  A.  311. 

^=937.  JPenalties  for  Tiolattons  of  resn* 
lations. 

Bee  9  Gent  Dig.  Carr.  55  96,  927. 

Railroad  receivers  are  not  liable  to  an  ac- 
tion for  penalties  under  Rev.  St  U.  S.  §§  4386- 
4389,  for  failure  to  complv  with  the  regula- 
tions as  to  transportation  of  live  stock  b^  "any 
company,  owner,  or  custodian  of  such  animals," 
since  receivers  are  plainly  not  within  the  letter 
of  the  statute,  and  not  necessarily  within  its 
purpose  or  spirit ;  and  therefore,  as  the  statute 
is  penal,  it  cannot  be  construed  to  extend  to 
them.— United  States  v.  Harris,  20  S.  Ct  609, 
177  U.  S.  305,  44  L.  Ed.  780,  affirming  78  F. 
290,  and  85  F.  533,  29  C.  C.  A.  327. 

The  number  of  the  penalties  recoverable 
under  Act  June  29.  1906,  c.  3594,  34  Stat. 
607  (U.  S.  Comp.  St  Supp.  1909,  p.  1178), 
making  28  hours  the  limit  of  confinement  of 
live  stock  in  transit  without  unloading,  and 
prescribing  a  penalty  for  every  failure  of  the 
carrier  to  comply  with  this  provision,  is  not 
measured  by  the  number  of  snipments  on  the 
same  train,  nor  is  the  train  the  unit  of  offense, 
but  where  the  same  train  contains  live  stock 
loaded  at  different  periods,  one  benalty  accrues 
when  the  period  of  lawful  confinement  for  the 
cattle  first  loaded  expires,  and  other  separate 
and  distinct  penalties  accrue  as  the  time  for 
the  lawful  confinement  of  the  cattle  loaded  at 
later  periods  successively  expires. — (1911)  Bal- 
timore &  O.  S.  W.  R.  Co.  V.  United  States,  31 


Thim  Digest  is  coapiled  on  the  Key-Number  Systenu    For  explaaatioii,  seo  pase  ill. 


CARRIERS,  I  (B),  II  (A) 


[Sup.Ct.Dis.--Pa«e  318] 


S.  Ct  368.  220  U.  S.  94,  55  L.  Ed.  384,  modify- 
ing judgment  United  States  y.  Baltimore  &  O. 
S.  W.  R.  Co.  (1908)  159  F.  33,  86  C.  C.  A.  223. 

But  one  penalty  may  be  recovered  against 
a  carrier  violating  the  provisions  of  Act  Jane 
29,  1906,  c.  3594,  34  Stat.  607  (U.S.  Comp. 
St.  Supp.  1909,  p.  1178),  making  28  hours  the 
limit  of  confinement  of  live  stock  in  transit 
without  unloading,  unless  extended  by  request 
of  the  owner  to  36  hours,  and  prescribing  a 
penalty  for  every  failure  of  the  carrier  to  com- 
ply with  this  provision,  where  the  time  for  the 
required  unloading  of  two  shipments  loaded  at 
dinerent  times  coincides,  because  one  shipment 
was  forwarded  under  the  36-hour  rule,  and  the 
other  was  made  eight  hours  later,  under  the 
28-hour  rule,  from  a  different  station.— Id. 

^=:>38.   Offenses. 

See  9  Cent.  Dig.  Carr.  55  96,  97. 

A  device  or  contrivance,  secret  or  fraudu- 
lent in  its  nature,  is  not  essential  to  sustain  the 
conviction  of  a  shipper  for  violating  EI  kins  Act 
Feb.  19,  1903,  c.  708.  32  Stat.  847  (U.  S.  CJomp. 
St.  Supp.  1907,  p.  880),  making  it  a  criminal 
offense  for  any  person  or  corporation  to  offer, 
grant,  solicit,  ^ive  or  to  accept  or  receive  any 
rebate,  concession,  or  discrimination  in  respect 
to  transportation  of  property  in  interstate  or 
foreign  commerce,  whereby  any  such  property 
shall,  by  any  device  whatever^  be  transported 
at  less  than  the  carrier's  published  rates,  or 
whereby  any  other  advantage  is  given  or  dis- 
crimination practiced. — Armour  Packing  Co.  v. 
United  States,  28  S.  Ct.  428,  209  U.  S.  56, 
52  L.  Ed.  681 ;  Swift  &  Co.  v.  Same.  Id. ;  Mor- 
ris &  Co.  V.  Same,  Id. :  Cudahy  Packing  Co. 
v.  Same,  Id.  Affirming  judgment  (1907)  lo3  F. 
1,  82  C.  C.  A.  135,  14  L.  R.  A.  (N.  S.)  400: 
Chicago,  B.  &  Q.  Ry.  Ck).  v.  Same,  28  S.  Ct. 
439,  209  U.  S.  90,  52  L.  Ed.  698,  affirming 
judgment  (1907)   157  F.  830,  85  C.  0.  A.  194. 

Shipments  under  a  through  bill  of  lading 
from  an  interior  point  in  the  United  States  to 
a  foreign  port  are  embraced  in  the  provisions 
of  Elkins  Act  Feb.  19,  1903,  c.  708.  32  Stat. 
847  (U.  S.  Comp.  St.  Supp.  1907,  p.  880),  mak- 
ing it  an  offense  against  the  United  States  to 
obtain  the  transportation  of  property  in  inter- 
state or  foreign  commerce  at  less  than  the  car- 
rier's published  rates.— Id. 

A  shipper  is  guilty  of  accepting  transporta- 
tion at  less  than  the  carrier's  published  rates, 
in  violation  of  Elkins  Act  Feb.  19.  1903,  c.  708, 
32  Stat.  847  (U.  S.  Comp.  St.  Supp.  1907,  p. 
880),  where,  after  the  carrier  has  duly  establish- 
ed a  higher  rate,  he  secures  such  transportation 
at  the  rate  agreed  upon  in  a  prior  contract  with 
the  carrier,  which  was  the  legal,  published,  and 
filed  rate  when  the  contract  was  made,  since  the 
statute,  being  then  in  force,  is  read  into  such 
contract,  and  becomes  a  part  of  it — Id. 

An  indictment  charging  a  shipper  with  se- 
curing transportation  of  goods  in  interstate  or 
foreign  commerce  at  less  than  the  carrier's  pub- 
lished rates,  in  violation  of  Elkins  Act  Feb.  19, 
1903,  c.  708,  32  Stat.  847  (U.  S.  Comp.  St. 
Supp.  1907,  p.  880),  is  sufficient  where  it  charg- 
es each  and  all  of  the  elements  of  the  offense, 
with  allegations  of  time,  place,  kind  of  goods, 
and  name  of  carrier,  averring  the  fixing  of  the 
published  rate,  the  changing  of  the  rate,  and  the 
new  publication,  the  shipper's  knowledge  of  this 
change,  and  the  carriage  of  the  goods  over  a 
described  route  at  a  concession  of  the  difference 
between  the  two  rates.— Id. 

Intentionally  accepting  transportation  of 
goods  in  interstate  or  foreign  commerce  at  less 
than  the  carrier's  published  rates,  which  is  for- 
bidden by  Elkins  Act  Feb.  19,  1903,  c.  708,  32 
Stat.*  847  (U.  S.  Comp.  St.  Supp.  1907.  p.  880), 
is  sufficient  to  sustain  a  conviction  under  that 
act,  although  such  action  may  have  been  taken 
in  good  faith,  under  a  claim  of  legal  right.— Id. 

The  offense  of  giving  rebates  in  violation 
of  Elkins  Act  Feb.  19.  1903,  c.  708,  32  Stat. 


847  (U.  S.  Cbmp.  9t.  Supp.  1907.  p.  880).  is 
complete  when  the  carrier,  to  whom  the  shipper 
has  paid  the  full  legal  rate,  pays  over  to  the 
shipper,  upon  a  claim  presented  bv  him,  the 
amount  of  the  rebates  stipulated  in  the  shipping 
agreement.  Judgment  (C.  C.  1906)  United 
States  V.  New  York  Cent.  &  H.  R.  R.  Co.,  146 
F.  298;  Same  v.  Guilford,  Id.,  affirmed.— New 
York  Cent.  &  H.R.  R.  Co.  v.  United  States,  29 
S.  Ct.  304,  212  U.  S.  481,  53  L.  Ed.  613. 

A  carrier  which  gives  rebates  from  a  joint 
rate  on  file  with  the  Interstate  Commerce  Com- 
mission may,  although  it  did  not  itself  publish 
and  file  the  rate,  be  convicted  of  violating  El- 
kins Act  Feb.  19,  1903,  c.  708,  32  Stat.  847 
(U,  S.  Comp.  St.  Supp.  1907,  p.  880).  which, 
inter  alia,  provides  that  the  published  rate  shall 
be  conclusively  deemed,  in  any  prosecution  un- 
der the  act,  to  be  the  legal  rate  as  against  th^ 
carrier  who  files  the  same  or  "participates  in 
any  rates  so  filed  or  published,"  and  that  any 
departure  from  such  rate  shall  be  deemed  to  be 
an  offense  under  the  act.  Judgment  (C.  C. 
1907)  157  F.  293,  reversed.— United  States  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  29  8.  Ct 
313,  212  U.  S.  509.  53  L.  Ed.  629. 

A  joint  stock  association  organized  under 
New  York  Laws  to  do  an  express  business  is 
subject  to  criminal  prosecution  under  Inter- 
state Commerce  Act  Feb.  4.  1887,  {  10,  aa 
amended  by  Act  June  18,  1910,  {  10,  for  will- 
ful violation  of  the  act,  since  under  the  first 
section  of  the  original  act.  as  amended  by  Act 
June  29,  1906,  the  term  "carrier'*  is  defined  as 
including  ''express  company." — United  States  v. 
Adams  Bxp.  Co..  33  S.  Ct  878,  229  U.  S.  381. 
57  L.  Ed.  1237. 

Receivers  operating  a  railway  are  common 
carriers  within  Act  March  4,  1913,  making  a 

Provision  of  the  original  Cattle  Quarantine  Act 
larch  3,  1905,  apply  to  carriers  transporting 
cattle  for  a  quarantine  state  to  any  other  sta^e. 
—United  States  v.  Nixon,  35  S.  Ct  49,  235  U. 
S.  231,  59  L.  Ed.  207. 

Riding  upon  tender  of  interstate  train  by 
engineer's  permission  without  payment  of  fare 
held  unlawful  under  Act  Feb.  4,  1887.  §  1,  as 
amended  by  the  Act  June  29, 19()6,  knaking  car- 
rier giving,  and  person  receiving,  interstate  free 
transportation  in  violation  thereof,  guilty  of  a 
misdemeanor. — Illinois  Cent.  R.  Co.  v.  Messina, 
36  S.  Ct  368.  240  U.  S.  395,  60  L.  Ed.  709, 
reversing  judgment  Yazoo  &  M.  Y.  R.  (^.  v. 
Same,  67  So.  963. 

• 

A  consignee  is  guilty  of  fraudulently  ob- 
taining interstate  transportation  at  less  than 
the  established  rates  contrary  to  Act  Feb.  4, 
1887,  §  10,  as  amended  by  Act  June  18,  1910, 
where  he  understates  the  weight  of  the  ship- 
ment, though  the  shipment  had  beeil  delivered 
to  him  before  the  representations  were  made. — 
United  States  v.  Union  Mfg.  Co.,  36  S.  Ct 
420,  240  U.  S.  605,  60  L.  Ed.  822. 


n.  OARBIAOE  OF  GOODS. 

Exclusive  powers  of  Congress,  see  Commerce, 
$=»8. 

Insurable  interest,  see  Insurance,  ^=s>115. 

Matters  peculiar  to  carriage  by  vessel,  see  Ship- 
ping, «=»102-145. 

Regulation,  as  regulation  of  commerce,  see  Gom- 
merce.  «=»32-44,  47. 

Subrogation  of  insurer  to  shipper's  rights 
against  carrier,  see  Insurance,  4^606. 

(A)  DELIVERY  TO  CARRIER. 

Delivery  of  goods  to  carrier  as  delivery  to  buy- 
er, see  Sales,  ^=s>161. 

Interstate  commerce  regulations,  see  Commerce, 
<9s>61,  85,  Sa 
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^s»45»*  Aotions  for  refusal  to  reeelTO  or 
transport  soods  cnr  furnish  fa* 
oUities. 

Bee  9  Cent.  Die  Carr.  U  120^  123-128. 

Bad  faith  of  a  railway  company  in  insist- 
ing, to  prevent  an  interstate  sbipment  of  cross- 
ties  over  its  line,  that  its  published  joint 
through  interstate  rate  on  lumber  did  not  cover 
cross-ties,  cannot  be  considei'ed  in  a  suit  against 
the  carrier,  based  on  its  unlawful  refusal,  in 
view  of  the  filed  tariff,  to  accept  the  shipment. 
—Texas  &  P.  R.  Co.  v.  American  Tie  &  Tim- 
ber Co..  34  S.  Ct.  885,  234  U.  S.  138,  58  L. 
Ed.  1255,  reversing  judgment  190  F.  1022,  111 
C  C.  A.  673, 

(B)  BILLS    OF    LADING,    SHIPPING    RE- 
CEIPTS. AND  SPECIAL  CONTRACTS. 


Construction  by  federal  courts,  see  Courts, 

394(15). 
Forwarder's  authority,  see  Principal  and  Agent, 

Stamp  tax  on  bill  of  lading  as  tax  on  exports, 
see  Commerce,  ®=»77. 

^=s»47.   Authority    of     agents    and     em- 
ploy6s. 

See  9  Cent.  Dig.  Carr.  H  107,  lOa,  134-141,  204. 

The  general  agent  of  the  receivers  of  a  rail- 
way company  is  acting  as  agent  for  such  re- 
ceivers, and  not  as  the  agent  of  a  connecting 
stepmship  company,  in  agreeing  to  forward  a 
through  shipment  bv  a  steamer  sailing  on  a 
specified  day,  where  his  only  authority  as  agent 
of  the  steamship  company  was  created  by  a 
contract  between  the  railway  and  steamship 
companies,  under  which  the  railway  company 
was  to  appoint  agents,  who  should  act  for  the 
steamship  company  to  quote  through  rates  and 
issue  through  bills  of  lading,  and  the  application 
for  a  rate  for  such  shipment  was  made  to  him 
as  agent  for  the  receivers,  and  the  rate  was 
quoted  by  him  as  such  agent,  and  as  such  he 
signed  a  letter  confirming  the  rate,  and  so  de- 
scribed himself  when  informing  the  steamship 
company's  agents  at  the  connecting  point  that 
he  had  made  a  contract  guarantying  delivery 
by  the  designated  steamer.  Decree,  Farmers' 
Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co.. 
120  F.  873,  57  C.  C.  A.  533,  affirmed.— North- 
em  Pac.  Ry.  Co.  v.  American  Trading  Co.,  25 
S.  Ct.  84,  195  U.  S.  439,  49  L.  Ed.  209. 

^=:»50.    Oonstrnction    and    operation    of 
bill  of  ladlne. 
See  9  Cent.  Dig.  Carr.  SS  109.  131.  148-161.  163-167. 


— —  In  general. 

See  9  Cent  Dig.  Carr.  SS  148.  149. 

In  an  action  against  a  carrier  for  loss  of 
goods  delivered  for  transportation,  evidence  is 
admissible  for  plaintiffs  that  the  contract  was 
by  parol,  and  was  not  expressed  in  a  bill  of 
lading  given  for  the  ^oods  to  a  broker  not  au- 
thorized to  make  a  shipping  contract. — Mobile  & 
M.  Ry.  Co.  V.  Jurey,  111  U.  S.  584,  4  S.  Ct.  566, 
28  L.  Ed.  527. 

^=:»54.   Negotiability  and  transfer  of  bill 
of  lading. 

See  9  Cent.  Dig.   Carr.   8S  130.  168-190;    48  Cent 
Dig.  Sales,  S  649. 


— — >  Indorsement  or  otber  trans- 
fer. 

Bee  9  Cent.  Dig.  Carr.  i  168. 

The  indorsement  *'for  collection"  by  a  bank 
on  invoices  accompanying  bills  of  lading  attach- 
ed to  drafts  is  not  a  guaranty  that  the  bills 
are  genuine.  It  is  simply  a  notification  that 
the  goods  are  to  be  held  for  the  draft,  if  it  is 
not  accepted. — Goetz  v.  Bank  of  Kansas  City, 
119  V,  S.  551,  7  S.  Ct.  318,  30  L.  Ed.  515. 


—  Rights      of      transferee 
against  carrier. 

See  9  Cent.  Dig.  Carr.  S9  169-178,  308.  309,  311,  312. 

Where  a  station  agent,  having  authority  to 
sign  bills  of  lading,  by  collusion  with  a  pre- 
tended shipper  issues  a  bill  of  lading  of  goods 
which  rfre  not  delivered  for  transportation,  and 
which  have  no  existence,  and  the  shipper  nego- 
tiates it  for  value  to  a  third  person,  who  is  ig- 
norant of  the  facts,  the  railroad  company  is 
not  liable  on  the  bill  to  the  purchaser ;  the 
fraud  of  the  agent  being  outside  the  scope  of 
his  employment^  as  he  could  only  issue  bills 
for  property  delivered.— Friedlander  v.  Texas  & 
P.  Ry.  Co.,  130  U.  S.  416.  9  S.  Ct.  570,  32  L. 
Ed.  991. 

The  Texas  statutes  which  provide  that  the 
trip  or  voyage  commences  from  the  time  of  the 
signing  of  the  bill  of  lading  issued  on  the  de- 
livery of  the  goods,  and  under  which  the  car- 
rier cannot  avoid  his  liability,  even  though  the 
goods  are  not  actually  on  their  passage  at  the 
time  of  loss,  have  no  application  to  such  a  case. 
— Id. 

On  bills  of  lading  for  cotton  which,  pur- 
suant to  agreement  and  course  of  dealing  be- 
tween carrier  and  shipper,  remains  in  posses- 
sion of  a  compress  company,  as  agent  of  the 
.shipper  to  be  compressed  for  the  shipper's  ac- 
count, and,  before  delivery  to  the  carrier,  is  de- 
stroyed by  fire,  the  carrier  is  not  liable,  even  to 
assignees  of  the  bills  of  lading,  without  notice 
of  such  agreement  and  course  of  deling.— Mis- 
souri Pac.  Ry.  Co.  v.  McFadden,  154  U.  S.  155, 
14  S.  Ct.  990,  38  li.  Ed.  944. 

^=»59.  — »->  Bona  fide  pnroliasers. 

See  9  Cent.  Dig.  Carr.  SS  170-190. 

A  pledgee  to  whom  a  bill  of  lading  is  given 
as  security  gets  the  legal  title  to  the  goods 
only  if  such  is  the  intention  of  the  parties, 
and  that  intention  is  open  to  explanation,  even 
as  against  persons  who  may  have  innocently 
paid  value  for  the  bill.— The  Carlos  F.  Roses, 
20  S.  Ct.  803,  177  U.  S.  655,  44  L.  Ed.  929. 

^=s>61.   Oontraets   for   transportation   of 
goods. 

See  9  Cent.  Dig.  Carr.  »  195-906H.  210-216. 

^=»63.  — —  Oonstrnction  and  operation. 

See  9  Cent.  Dig.  Carr.   SS  210.  211. 

A  hidden  or  obscure  meaning  will  not  be 
sought  for  a  particular  clause  of  a  bill  of  lad- 
ing, because  its  obvious  meaning  provides  for 
contingencies  which  are  also  provided  for  by 
other  clauses  of  the  same  bill.  Judgment,  99 
F.  1006,  39  C.  C.  A.  679,  affirmed.— Texas  & 
P.  Ry.  Co.  V.  Reiss,  22  S.  Ct  253,  183  U.  S. 
621,  46  L.  Ed.  358. 

A  contract  between  a  railway  and  a  con- 
struction company  held  to  require  the  hauling  of 
a  camp  and  grading  outfit  required  by  the  com- 
pany in  grading  a  railway  extension  to  and  from 
points  as  near  as  possible  to  the  work  with- 
out regard  to  regular  stations. — Santa  F6,  P. 
&  P.  R.  Co.  V.  Grant  Bros.  Const.  Co.,  33  S. 
Ct  474,  228  U.  S.  177,  57  L.  Ed.  787,  reversing 
judgment  108  P.  467,  13  Ariz.  186. 

^=:»68.  Modifloation,    merger,    or    rescis- 
sion. 

See  9  Cent  Dig.  Carr.  9S  148.  194,  207-209,  216. 

A  special  agreement  in  behalf  of  railway 
receivers  to  forward  a  ^  through  shipment  by 
the  steamer  of  a  connecting  carrier  sailing  on  a 
designated  day  is  not  modified  by  the  mere 
receipt,  without  objection,  and  the  subsequent 
hypothecation,  of  the  bill  of  lading  containing, 
as  a  part  of  numerous  conditions  printed  in 
small  tvpe,  the  statements  that  the  carrier  is 
not  to  be  liable  for  any  loss  not  occurring  on 
its  own  road,  and  that  the  contract  as  executed 
is    accomplished,    and    all    liability    thereunder 
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terminates,  upon  the  delivery  of  the  property 
to  the  vessel,  where  the  bill  was  not  examined 
or  read,  and  was  accepted  after  the  goods  had 
passed  from  the  control  of  the  shipper,  by  a 
clerk  who  had  no  knowledge  of  these  conditions, 
and  no  authority  to  consent  to  a  modification  of 
the  contract  already  made.  Decree,  Farmers' 
Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co., 
120  F.  873.  57  C.  C.  A.  533,  afflrmed.— Northern 
Pac.  Ry.  Co.  v.  American  Trading  Co.,  25  S. 
Ct  84,  195  U.  S.  439,  49  L.  Ed.  269. 

(Q  CUSTODY  AND  CONTROL  OF  GOODS. 

^=>70«   Title  to  Koods. 

See  9  Cent.  Dig.  Carr.  i§  240-242. 

The  presumption  as  to  ownership  arising 
from  a  bill  of  lading  may  be  explained  or  re- 
butted b^  other  evidence  showing  where  the  real 
ownership  lies.— The  Carlos  F.  Koses,  20  S.  Ct. 
803,  177  U.  S.  655,  44  L.  Ed.  929. 

^s»7Q.  Actions  by  or  agcaiiist  eavriers  in 
respeet  of  soods. 
See  9  Cent.  Dig.  Carr.  §S  256-271.  363. 

A  carrier  may  sue  in  his  own  name  in  ad- 
miralty, as  well  as  at  common  law,  as  the  repre- 
sentative of  the  owner,  for  a  trespass  on  or  an 
injury  to  the  property  carried. — The  Beacons- 
field,  158  U.  S.  303, 15  S.  Ct.  860, 39  L.  Ed.  993.' 

<D)  TRANSPORTATION   AND   DELIVERY 

BY  CARRIER. 

^s>88.   Acts  constituting  dellTory* 

Bee  9  Cent.  Dig.  Carr.  59  280-289H.  319-321. 

An  instruction  to  the  jury  that  if  defend- 
ant's freight  agent  accepted  an  inferior  cotton 
for  shipment  to  plaintiflfs,  knowing  at  the  time 
that  it  was  of  a  ouality  inferior  to  that  called 
for  by  the  bills  of  lading,  and  that  the  marks 
on  the  bales  had  been  changed  from  marks  in- 
dicating^ a  lower  grade  of  cotton  to  marks  in- 
dicating the  grade  called  for  by  plaintiffs'  bills' 
of  lading,  then  the  defendant  was  liable,  held 
erroneous.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Knight,  122  U.  S.  79,  7  S.  Ct.  1132.  30  L.  Ed. 
1077. 

^s»91.  liiability  for  failnre  or  refusal  to 
deliTor. 

See  9  Cent.  Dig.  Carr.  Sfi  338-356. 

Wrongful  refusal  of  express  company  to 
carry  out  C.  O.  D.  shipment  contracts  will  sup- 
port, in  Missouri,  action  for  conversion  by  the 
consignor. — Rosenberger  v.  Pacific  Exp.  Co.,  36 
S.  Ct.  510,  241  U.  S.  48,  60  L.  Ed.  880,  revers- 
ing judgment  167  S.  W.  429,  258  Mo.  97. 

(E)  DELAY   IN  TRANSPORTATION   OR 

DELIVERY. 

Interstate  commerce  regulations,  see  Commerce, 


^=:»100.  Demurrage,     and     liability     of 
eonaig^ee  or  owner  for  delay. 

See  9  Cent  Dig.  Carr.  91  427-433. 

Cars  billed  to  Chicago  for  reconsignment 
have  reached  their  destination  for  purposes  of 
demurrage  charge  where  held  on  storage  tracks 
in  Indiana  convenient  to  the  belt  line  by  which 
they  could  be  transferred  to  any  new  destina- 
tion.—Berwind-White  Coal  Mining  Co.  v.  Chi- 
cago &  E.  R.  Co.,  35  S.  Ct.  131,  235  U.  S.  371, 
59  L.  Ed.  275,  affirming  judgment  Chicago  & 
E.  R.  Co.  V.  Berwind-White  Coal  Mining  Co., 
171  111.  App.  802. 

A  private  switch  track  is  "full*'  within  car- 
rier's rules  relating  to  car  service  and  demur- 
rage charges,  where,  though  the  track  would 
hold  more  cars,  there  were  upon  it  all  the  cars 
that  the  consignee  could  unload.— Menasha  Pa- 
per Co.  T.  Chicago  &  ^^  W.  Ry.  Co.,  36  S.  Ct 


501,  241  U.  S.  55,  eO  L.  Ed.  885,  affirming 
judgment  Chicago  &  N.  W.  Ry.  Co.  ▼.  Menasha 
Paper  Co.,  149  N.  W.  751,  159  Wis.  508. 

(F)  LOSS  OF  OR  INJURY  TO  GOODS. 

By  vessel,  see  Shipping,  ^=:>119-142. 

Costs  in  action  for  loss  or  injury,  see  Costs* 
^=^173. 

Due  process  of  law,  see  Constitutional  Law,  ^=» 
301,.  303. 

Exclusive  or  concurrent  jurisdiction,  see  Courts, 
<S=>489. 

Imposition  of  penalty  for  failure  to  pay  dam* 
ages,  interference  with  interstate  commerce, 
see  Commerce,  ^S9&1. 

Liability  of  express  company  to  consignor  of 
intoxicating  liquors  seized  and  destroyed  un- 
der default  judgment  rendered  in  another 
state,  see  Judgment,  ^=s>825. 

^=»108.  Nature  of  liability  as  oommom 
carrier. 

See  9  Cent  Dig.  Carr.  H  471-496. 

Liability  for  default  in  common-law  duty, 
and  not  liability  as  an  insurer,  is  imposed  by 
Carmack  Amendment  of  June  29,  1906,  to  Act 
Feb.  4,  1887,  §  20,  under  which  interstate  car- 
rier is  liable  to  the  holder  of  bill  of  lading 
for  any  damage  caused  by  it  or  any  connecting 
carrier.— Adams  Exp.  Co.  v,  Croninger,  33  S. 
Ct.  148,  226  U.  S.  491,  57  L.  Ed.  314,  44  L.  R. 
A.  (N.  S.)  257:  Chicago,  St.  P..  M.  &  O.  Ry. 
Co.  ▼.  Latta,  33  S.  Ct.  155,  226  U.  S.  519,  57 
L.  Ed.  328,  reversing  judgments  Latta  v.  Chi- 
cago, St  P.,  M.  &  O.  Ry.  Co.,  172  F.  850,  97 
C.  C.  A.  198,  and  Chicago,  St  P.,  M.  &  O.  Ry. 
Co.  V.  Latta,  184  F.  987,  106  0.  C.  A.  664. 

Common-law  liability  of  carrier  as  insurer 
was  not  changed  as  to  a  loss  on  its  own  line  by 
Carmack  Amendment— Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Rankin,  36  S.  Ct  556,  241  U.  S. 
319,  60  L.  Ed.  1022. 

^=s»116.  Aets  or  omissions  eonstitntiiis 
Beslisenee  by  carrier  in  sen* 
eral. 

Bee  9  Cent  Dig.  Carr.  99  601-607. 

A  carrier  is  not  chargeable  with  negligence 
in  failing  to  take  precautions  to  guard  against 
the  danger  from  fire  to  cotton  awaiting  trans- 
portation in  locked  box  cars  on  a  side  track, 
in  the  open  country,  established  and  maintained 
for  the  accommodation  of  the  planters  in  that 
neighborhood,  where  the  carrier  is  merely  fol- 
lowing a  practice  which  has  continued  for  years 
without  any  resulting  loss  or  complaint  Judg- 
ment 113  F.  92,  51  C.  C.  A.  78,  affirmed.— Char- 
nock  y.  Texas  &  P.  Ry.  Co.,  24  S.  Ct.  671. 
194  U.  S.  432,  48  L.  Ed.  1057. 

^=:»116.  Deviation  or  delay. 

See  9  Cent.  Dig.  Carr.  f  488. 

No  deviation  from  the  route  of  a  shipment 
of  cotton  from  Texas  to  the  port  of  New  Or- 
leans for  export  is  made  by  the  carrier's  de- 
livery of  the  cotton  at  its  terminal  wharf  at 
Westwego,  a  few  miles  above,  and  on  the  op- 
posite side  of  the  river  from.  New  Orleans,  but 
outside  of  the  limits  of  the  municipality  or  of 
the  port,  as  defined  by  statute.  Judgment  102 
F.  246,  42  C.  C.  A.  317,  reversed— Marande  v. 
Texas  ft  P.  Ry.  Co.,  22  S.  Ct  340,  184  U.  S. 
173,  46  L.  Ed.  487. 

^s»118«  Negligenee  of  agents  er  serr* 
ants. 

See  9  Cent  Dig.  Carr.  Si  498,  617-619. 

A  carrier  which  issues  bills  of  lading  to  a 
shipper  in  return  for  receipts  given  by  a  com- 
press company  for  cotton  in  the  letter's  custody 
is  liable  for  loss  by  fire  due  to  the  negligence 
of  the  servants  of  the  compress  comoany  in  car- 
ing for  the  cotton  while  awaiting  tpe  compres- 
sion and  loading  which  the  railway  company 
had  ordered  done  for  its  own  oonveaience  ana 
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at  its  own  cost,  where  such  company,  if  it  did 
not  regard  the  presentation  of  the  receipts  as  a 
tender  of  the  cotton,  or  if  it  were  not  a  valid 
tender,  could,  notwithstanding  the  rules  of  tkie 
Texas  state  railroad  commission  as  well  as  its 
own  rules,  have  refused  to  sign  the  bills  of  lad- 
ing. Judgment  (C.  O.  A.  1905)  139  F.  127. 
71  C.  C.  A.  391,  reversed.— Arthur  v.  Texas  & 
P.  Ry.  Co.,  27  S.  Ct.  338,  204  U.  S.  C505.  51  L. 
Ed.  590. 

«=5>124.   Ezte&t  of  llabUity. 
See  9  Cent  Dig.  Carr.  H  5M-fl02,  604-e07. 

Rev.  St  Mo.  1879,  $  2126,  provides  that 
''the  jury,  on  the  trial  of  any  issue,  or  on  any 
inquisition  of  damages^  may,  if  they  shall 
think  fit,  give  damages  m  the  nature  of  inter- 
est, over  and  above  the  value  of  the  good%  at 
the  time  of  the  conversion  or  seizure."  Section 
2723  allows  interest  on  moneys  due  on  written 
contracts,  on  accounts,  and  sundry  other  money 
demands.  Reld^  that  interest  is  not  allowable 
in  an  action  against  a  carrier  for  injuries  to 
goods  caused  by  its  negligence  in  transporta- 
tion.—New  York,  L.  E.  &  W.  R,  Co.  v.  Estill, 
Ui  U.  S.  591,  13  S.  Ct.  444,  37  L,  Ed.  292, 
modifying  judgment  (C.  C.)  Estill  v.  New  York, 
L.  E.  &  W.  R.  Co.,  41  F.  849. 

^=»125.   Effeet  of  insvraiioe. 
See  9  Cent.  Dig.  Carr.  99  552-566. 

As  a  common  carrier  mav  contract  valid  in- 
surance, which  will  protect  him  from  a  loss  of 
cai^o,  occasioned  by  the  negligence  of  his  own 
servants,  there  is  no  reason  why,  in  a  suit 
against  him  for  negligent  loss,  brought  by  the 
Insurer,  who  has  become  subrogated  to  the 
rights  of  the  insured  by  payment  of  the  policy, 
he  mav  not  claim  the  benefit,  under  a  stipula- 
tion of  his  bill  of  lading,  of  any  insurance  that 
may  have  been  effected  on  the  goods. — Phoenix 
Ins,  Co.  V.  Erie  &  W.  Transp.  Co..  117  U.  S. 
312,  6  S.  Ct.  750,  1176,  29  L.  Ed.  873. 

A  clause,  in  a  policy  of  insurance  on  goods 
in  transportation,  that  in  case  of  loss  the  in- 
sured shall  proceed  against  the  carrier  in  the 
first  instance,  is  valid,  as  against  the  carrier.— 
Inman  v.  South  Carolina  Ry.  Co.,  129  U.  S. 
128.  9  S.  Ct.  249,  32  L.  Ed.  612. 

A  stipulation  in  a  bill  of  lading  that,  in  case 
of  loss,  the  carrier  shall  have  the  benefit  of  any 
insurance  on  the  goods,  does  not  entitle  the 
carrier  to  receive  such  benefit,  or  to  a  tender 
thereof,  before  an  action  can  be  brought  against 
it  for  the  loss.— Id. 

A  failure  to  give  the  carrier  the  benefit  of 
the  insurance  as  stipulated  in  the  bill  of  lading 
cannot  avail  as  a  counterclaim,  unless  it  be 
proved  that  the  shipper  had  actually  received 
the  insurance  money,  and  had  refused  to  allow 
the  carrier  the  benefit  of  it. — Id. 

Where  a  part  of  the  goods  was  shipped 
from  an  inland  point  under  a  through  bill  of 
lading  which  contained  two  sets  of  conditions, 
the  first  set  relating  exclusively  to  land  car- 
riage by  certain  railroads,  and  the  second  to 
the  ocean  transportation  by  the  steamer,  the 
oanier  could  not  avail  itself  of  a  clause  con- 
tained in  the  first  set  of  conditions  concerning 
the  right  of  the  carrier  to  have  the  benefit  or 
any  insurance  on  the  goods  for  the  loss  of 
wUch  it  might  be  liable  when  the  goods  were 
lost  at  sea.— Liverpool  &,  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397,  9  S.  Ct.  469, 
32  L.  Ed.  788;  Same  v.  Insurance  Co.  of 
North  America,  129  U.  S.  464,  9  S.  Ct.  480,  32 
L.  Ed.  800.  Affirming  decree  The  Montana, 
22  F.  715. 

^S9l26«  Aotio&s  for  loss  or  Injury. 

See  9  Cent.  Dig.  Carr.  99  478,  546-551,  557-560.  662- 
IQ7. 


— —  Pleading* 

8be  9  Cent  Dig.  Carr.  99  5«»-677,  58S. 

In  an  action  on  a  bill  of  lading  calling  for 
cotton  of  a  higher  grade  than  that  actually  ship- 
ped, under  the  plea  of  non  assumpsit,  not  veri- 
fied as  required  by  Hurd's  Rev.  St.  III.  p.  1075 
(Prac.  Act,  §  34).  defendant  cannot  deny  the 
execution  of  the  bills  of  lading  sued  on :  but 
evidence  is  admissible  tending  to  show  that  the 
marks  on  the  cotton,  when  received  by  defend- 
ant for  shipment,  answered  the  marks  describ- 
ed in  the  bills  of  lading,  and  that  the  contract 
contained  in  them  has  been  fully  performed  by 
defendant— St.  Louis,  I.  M.  &  S.  Ry.  v.  Knight, 
122  U.  S.  79,  7  S.  Ct  1132,  30  L.  Ed.  1077. 

In  an  action  of  assumpsit  against  a  rail- 
road company  for  failure  to  deliver  525  bales 
of  cotton  described  in  the  bills  of  lading,  the 
evidence  was  that  one  P.,  a  cotton  broker,  pur- 
chased large  quantities  of  cotton  from  time  to 
time,  and,  under  a  contract  with  the  defendant 
railway  company,  caused  the  cotton  to  be  com- 
pressed, and  made  ready  for  shipping.  When 
compressed,  each  bale  was  by  him  weighed, 
classed,  and  marked;  and,  when  a  number  of 
bales  bad  been  so  marked,  he  made  out  a  bill 
of  lading,  describing  them  by  their  appropriate 
marks,  and  obtained  the  certificate  of  the  su- 
perintendent of  the  compress  company,  indorsed 
thereon,  that  the  cotton  called  for  by  the  bill 
was  in  the  warehouse;  also  the  signature  of 
the  defendant's  freight  agent.  Whenever  a  sale 
was  made,  P.  assigned  toe  proper  bills  of  lad- 
ing to  the  purchaser.  Plaintiffs  claimed  as  such 
purchasers  and  assignees  of  P.  There  was  evi- 
dence that,  at  the  time  plaintiffs'  bills  of 
lading  were  made  out  and  signed  as  above, 
there  was  no  cotton  of  the  grade  called  for  in 
the  warehouse  (and  it  was  conceded  that,  by  an 
arrangement  between  P.  and  defendant,  bills  of 
lading  were  often  issued  before  the  cotton  called 
for  had  arrived),  but  that  in  this  instance  there 
was  other  cotton  on  hand  of  an  inferior  grade, 
some  of  which  certain  employes  of  P.,  with 
knowledge  of  defendant's  freight  agent,  re- 
marked with  marks  indicating  the  grade  called 
for  by  plaintiffs'  bills,  and  that  defendant  for^ 
warded  this  inferior  cotton  to  plaintiffs.  Held, 
that  in  such  action  the  only  issue  was  as  to  de- 
fendant's liability  upon  the  bills  of  lading  as 
a  common  carrier.— id. 

^=s>132.  — —  Presumptions  and  burden  of 
proof. 

See  9  Cent  Dig.  Carr.  §9  578-582,  606. 

The  burden  is  on  the  carrier  to  prove  that 
the  damage  sued  for  was  caused  by  an  act  of 
God.— The  Majestic,  17  S.  Ct.  597,  166  U.  S. 
375,  41  L.  Ed.  1039,  reversing  order  60  F. 
624,  9  C.  C.  A.  161,  23  L.  U.  A.  746,  modify- 
ing decree  (D.  C.)  56  F.  244. 

^=:»133.  »—  Admissibility  of  OTidence. 

See  9  Cent  Dig.  Carr.  {{  583-587,  606. 

Rate  schedules  of  an  interstate  carrier  on 
file  with  the  Interstate  Commerce  Conunission 
are  admissible  in  an  action  for  delay  of  an  in- 
terstate shipment  on  the  issue  of  the  validity 
and  effect  of  a  limitation  of  liability  in  the  bill 
of  lading. — Southern  Express  Co.  v.  Byers,  36 
S.  Ct.  410,  240  U.  S.  612,  60  L.  Ed.  825,  re- 
versing judgment  Byers  v.  Southern  Exp.  Co., 
81  S.  E.  741.  165  N.  C.  542. 

^=»136«  —  Qnestiona  for  Jury. 

See  9  Cent.  Dig.  Carr.  S§  478,  696-598. 

The  question  whether  cotton  was  set  on 
fire  by  sparks  from  a  locomotive  is  for  the  jury, 
where  the  cotton  was  stored  in  and  along  the 
side  of  open  sheds  in  close  proximity  to  rail- 
road tracks  on  each  side,  although  the  only 
locomotive  near  the  cotton  on  the  day  that  the 
fire  was  discovered  did  not  go  near  the  shed 
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where  the  fire  started,  and  Is  not  shown  to  have 
been  throwing  out  an^  sparks,  while,  if  there 
had  been  any,  the  wind  would  have  carried 
them  in  the  opposite  direction,  since  one  pos- 
sibility is  that  the  fire  was  set  by  other  loco- 
motives on  a  preceding  day,  and  smouldered  un- 
til the  day  it  Was  discovered.  Judgment  102 
F.  246,  .42  C.  C.  A.  317,  reversed.— Marande  v. 
Texas  &  P.  Ry.  Co.,  22  S.  Ct.  340,  184  U.  S. 
173,  46  L.  Ed.  487. 

In  such  an  action  the  question  whether  the 
negligence  of  a  railroad  company  in  failing  to 
provide  proper  facilities  for  extinguishing  fire 
in  cotton  sheds  contributed  to  a  loss  of  the  cot- 
ton by  fire  is  for  the  jury,  where  the  cotton  was 
piled  up  high  around  the  platforms  on  which 
hose  was  kept,  and  when  an  attempt  was  made 
to  use  the  hose  the  water  would  not  come,  either 
because  the  hose  had  become  tangled,  or  other- 
wise, and  the  valve  was  found  already  open 
when  one  of  the  men  tried  to  open  it,  though 
the  railroad  company  contends,  but  without  any 
positive  proof  of  the  fact,  that  one  of  the  em- 
ployes had  opened  the  valve  and  tangled  the 
hose  after  the  alarm  of  fire,  especially  when 
there  had  been  no  systematic  inspection  thereof, 
and  no  fire  drill  had,  and  no  instructions  given 
as  to  the  use  of  the  apparatus.— Id. 

In  an  action  to  recover  for  the  loss  by  fire 
of  a  shipment  of  cotton  while  standing  in  cars 
on  the  carrier's  tracks,  the  question  whether  a 
lack  of  sufficient  watchmen  contributed  to  the 
loss  of  cotton  by  fire  is  for  the  jury,  notwith- 
standing the  contention  that  the  watchmen  ac- 
tually present  discovered  the  fire  as  soon  as  it 
started,  where  it  is  possible  for  the  jury  to  infer 
that  the  fire  might  have  been  smouldering  for  a 
considerable  period  before  its  discovery,  and  a 
sufficient  force  of  watchmen,  if  present,  might 
have  materially  aided  in  extinguishing  the  fire. 
—Id. 

(G)  CARRIER  AS  WAREHOUSEMAN. 

Review  of  actions  involving  liability  as  ware- 
housemen, see  Courts,  ^=:>394(15). 

^=:»140.   Goods  awaiting  dellTory. 

See  9  Cent.  Dig.  Garr.  SI  609,  609H>  611-616. 

A  railroad  company  is  liable,  at  least  as 
a  warehouseman,  for  goods  transported  by  it 
and  remaining  in  cars  still  subject  to  its  orders 
in  the  yard  of  a  terminal  association  under  a 
contract  with  the  terminal  association  for  ''ter- 
minal facilities"  for  "the  handling  of  its  trains 
♦  ,  ♦  ♦  and  the  handling  and  care  of  its 
freight,"  without  any  provision  that  the  ter- 
minal association  will  store  cars,  but  only  to 
furnish  ''storage  room"  for  the  cars  necessary 
to  the  carrier's  business,  with  a  provision,  also, 
that  the  railroad  company  shall  repair  its  own 
cars  damaged  in  making  and  breaking  up  trains, 
except  those  damaged  outside  of  the  yards  set 
apart  for  its  use,  and  that  these  shall  be  re- 
paired by  the  party  causing  the  damage,  while 
the  cars  in  the  yards  are  not  subject  to  be 
moved  by  the  terminal  association,  by  the  or- 
ders of  the  consignee  or  any  other  person,  until 
instructions  to  do  so  are  given  by  the  railroad 
company,  and  it,  in  its  dealings  with  other  car- 
riers, assumes  to  have  the  possession  and  con- 
trol of  such  cars. — Huntting  Elevator  Co.  v. 
Bosworth,  21  S.  Ct.  183,  179  U.  S.  415,  45  L. 
Ed.  256;  Rau  v.  Bosworth,  21  S.  Ct,  194,  179 
U.  S.  443,  45  L.  Ed.  268;  Bosworth  v.  Carr, 
Ryder  &  Engler  Co.,  21  S.  Ct.  194,  179  U.  S. 
444,  45  L.  Ed.  268. 

The  retention  of  an  interstate  shipment  by 
a  carrier  as  warehouseman  under  the  provisions 
of  its  bill  of  lading  held  a  terminal  service  under 
Act  Feb.  4,  1887,  as  amended  by  Act  June  29, 
1906.— Southern  Ry.  Co.  v.  Prescott,  36  S.  Ct 
469,  240  U.  S.  632,  60  L.  Ed.  836,  reversing 
judgment  Prescott  v.  Southern  Ry.  Co.,  83  S. 
E.  781.  99  S.  C.  422. 

Removal  of  a  part  of  the  goods  included  in 
an  interstate  shipment  held  not  to  discharge  the 


carrier's  liability  under  the  bill  of  lading  issued 
pursuant  to  Act  Feb.  4,  1887,  as  amended  by 
Act  June  29,  1906,  and  create  an  obligation  as 
warehouseman  governed  by  a  local  law  casting 
on  the  carrier  holding  goods  as  warehouseman 
the  burden  of  disproving  negligence. — Id. 

^=»146.  Actions    inTtilvins    liabilltj    as 
warehouseman. 

See  9  Cent  Dig.  Carr.  9§  619H.  631-636. 

In  an  action  of  assumpsit  against  a  rail' 
road  company  for  failure  to  deliver  525  bales  of 
cotton  described  in  the  biUs  of  lading,  the  evi- 
dence was  that  one  P.,  a  cotton  broker,  pur- 
chased large  quantities  of  cotton  from  time  to 
time,  and,  under  a  contract  with  the  defendant 
railway  company,  caused  the  cotton  to  be  com- 
pressed, and  made  ready  for  shipping.  When 
compressed*  each  bale  was  by  him  weighed, 
classed,  and  marked;  and,  when  a  number  of 
bales  had  been  so  marked,  he  made  out  a  bill 
of  lading,  describing  them  by  their  appropri- 
ate marks,  and  obtained  the  certificate  of  the 
superintendent  of  the  compress  company,  in- 
dorsed thereon,  that  the  cotton  called  for  by  the 
bill  was  in  the  warehouse ;  also  the  signature  of 
the  defendant's  freight  agent  Whenever  a  sale 
was  made  -P.  assigned  the  proper  bills  of  lading 
to  the  purchaser.     Plaintiffs  claimed  as  such 

Surchasers  and  assignees  of  P.  There  was  evi- 
ence  that,  at  the  time  plaintiffs'  bills  of  lading 
were  made  out  and  signed  as  above,  there  was 
no  cotton  of  the  grade  called  for  in  the  ware- 
house (and  it  was  conceded  that,  by  an  arrange- 
ment between  P.  and  defendant  bills  of  lad- 
ing were  often  issued  before  the  cotton  called 
for  had  arrived),  but  that  in  this  instance  there 
was  other  cotton  on  hand  of  an  inferior  grade, 
some  of  which  certain  employes  of  P.»  with 
knowledge  of  defendant's  freight  agent,  re-mark- 
ed with  marks  indicating  the  grade  called  for 
by  plaintiffs'  bills,  and  that  defendant  forward- 
ed this  inferior  cotton  to  plaintiffs.  Held,  that 
in  such  action  the  only  issue  was  as  to  de- 
fendant's liability  upon  the  bills  of  lading  as  a 
common  carrier,  and  that  it  was  error  to  charge 
the  jury  upon  any  theory  of  liability  as  ware- 
houseman, oy  reason  of  defendant's  connection 
with  the  cotton  while  in  the  warehouse,  and  be- 
fore delivery  for  shipment. — St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Knight  122  U.  S.  79,  7  S.  Ct 
1132,  30  L.  Ed.  1077. 

The  measure  of  an  interstate  carrier's  lia- 
bility as  warehouseman  under  a  bill  of  lading 
issued  pursuant  to  Act  Feb.  4,  1887,  as  amend- 
ed by  Act  June  29,  1906,  held  governed  by  the 
provisions  of  the  bill  of  lading  and  not  by  a 
local  law  fixing  the  burden  of  proof  in  case  of 
loss  by  fire.— Southern  Ry.  Co.  v.  Prescott  36 
S.  Ct.  469,  240  U.  S.  632,  60  L.  Ed.  836,  re- 
versing judgment  Prescott  v.  Southern  Ry.  Co., 
83  S.  E.  781,  99  S.  C.  422. 

(H)  LIMITATION   OP  LIABILITY. 

By  vessel,  see  Shipping,  ^=>139-142. 
Interstate  commerce  regulations,  see  Commerce, 
<S=>8,  10,  33.  61,  80. 

« 

$=»148.  Wliat  law  soTerns. 

See  9  Cent  Dig.  Carr.  ifi  660.  686. 

A  clause  in  a  bill  of  lading,  exempting  the 
carrier  from  liability  for  loss  caused  by  the 
negligence  of  its  servants,  will  be  held  invalid 
in  the  federal  courts,  though  the  law  of  the 
state  where  the  bill  of  lading  was  executed  may 
be  otherwise.— Liverpool  &  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397,  9  S.  Ct.  469. 
32  L.  Ed.  788 :  Same  v.  Insurance  Co.  of  North 
America.  129  U.  S.  464,  9  S.  Ct  480,  32  L.  Ed. 
800.    Affirming  decree  The  Montana,  22  F.  715. 

<Ss>149.  Inabilities  snbject  to  limitation. 

Bee  9  Cent  Dig.  Carr.  §9  661-663. 


[Sup.CtDig.—Page  323] 


CARRIERS,  II  (H) 


<^158 


^=»160.  ^—  NeKligenee  or  misoondnet. 

See  9  Cent.  Dig.  Carr.  5§  654-659. 

A  railway  company  transporting  at  reduc- 
ed rates  men  and  supplies  required  by  con- 
struction company  in  grading  an  extension  may 
exempt  itself  from  liability  for  negligence.— 
Santa  F6,  P.  &  P.  R.  Co.  v.  Grant  Bros.  Const. 
Co.,  33  S.  Ct.  474,  228  U.  S.  177,  57  L.  Ed. 
787,  reversing  judgment  108  P.  467,  13  Ariz. 
186, 

^=»161.  Mode  or  form  of  limitation. 

See  9  Cent.  Dig.  Carr.  9S  672-676,  680,  681,  687-690. 

^=9163.  BiU  of  lading  or  sUppins 

receipt. 

See  9  Cent.  Dig.  Carr.  9i  687-690. 

A  sbipper^s  accepibance  of  an  express  com- 
pany's receipt  limiting  liability  for  value  unless 
a  different  value  is  stated  is  sufficient  to  justi- 
fy application  of  doctrine  that  such  company, 
when  its  rates  are  graduated  by  value  may  un- 
der Carmack  Amendment  June  29.  1906,  ±o  Act 
Feb.  4,  1887,  §  20,  limit  its  liability  for  loss  to 
the  declared  value.— Wells  Fargo  &  Co.  v.  Nei- 
man-Marcus  Co.,  33  S.  Ct  267,  227  U.  S.  469, 
57  li.  Ed.  600,  reversing  judgment  (Tex.  Civ. 
App.)  125  S.  W.  614. 

Valuation  named  in  a  shipping  contract 
signed  by  the  shipper  is  as  much  an  agreed  val- 
uation within  Carmack  Amendment  June  29, 
1906,  §  7.  to  Act  Feb.  4,  1887,  §  20,  as  if  the 
shipper  had  stated  the  value  oh  inquiry. — Mis- 
souri. K.  &  T.  R.  Co.  V.  Harriman  Bros.,  33  S. 
Ct.  397,  227  U.  S.  657,  57  L.  Ed.  690,  revers- 
ing judgment  (Tex.  Civ.  App.)  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Same,  128  S.  W.  932. 

A  case  of  an  agreed  valuation  is  presented 
where  the  shipper's  agent  filled  out  a  printed 
bill  of  lading  describing  the  shipment  as  * 'emi- 
grant movables  released  to  $10  per  cwt,"  which 
was  signed  b^  the  carrier's  agent,  and  the 
goods  were  shipped  under  the  lower  rate  appli- 
cable to  goods  of  that  character  and  value. 
—Great  Northern  R.  Co.  v.  O'Connor,  34  S.  Ct. 
380,  232  U.  S.  508,  58  L.  Ed.  703.  reversing 
judgments  O'Connor  v.  Great  Northern  R.  Co., 
136  N.  W.  743,  118  Minn.  223,  and  139  N.  W. 
618,  120  Minn.  359. 

^=:>164.   Consideration. 

See  9  Cent  Dig.  Carr.  S§  641-645,  667. 

The  lack  of  an  independent  consideration 
for  an  exemption  of  a  carrier  from  liability 
for  damages  caused  by  fire,  expressed  in  the 
bill  of  lading,  cannot  successfully  be  urged  to 
avoid  such  provision,  although  the  carrier  may 
have  had  but  one  rate,  where  the  consideration 
expressed  was  sufficient  to  support  the  entire 
contract  made.  Judgment  113  F.  91,  51  C.  C. 
A.  76,  affirmed.— Can  v.  Texas  &  P.  Ry.  Co., 
24  S.  Ct.  663,  194  U.  S.  427.  48  L.  Ed.  1053. 

A  clause  in  a  bill  of  lading  exempting  a 
carrier  from  liability  for  loss  by  fire  is  valid, 
although  the  regular  freight  rates  were  charged 
and  no  option  was  given  to  the  shipper  to  re- 
ceive any  other  form  of  bill  of  lading.  Judg- 
ment (C.  C.  A.  1905)  139  F.  127.  71  C.  C.  A. 
391,  reversed.— Arthur  v.  Texas  &  P.  Ry.  Co., 
27  S.  Ct.  338,  204  U.  S.  505,  51  L.  Ed.  590. 

^=bl55.  Aasent   of   eonsig^or   or   Owner. 

See  9  Cent.  Dig.  Carr.  59  677.  679,  682-685.  691-696. 

An  exemption  of  a  carrier  from  liability 
for  damages  caused  b^  fire,  expressed  in  the 
bill  of  lading,  is  valid,  although  the  option 
or  opportunity  to  ship  the  goods  under  the 
common-law  liability,  was  not  actually  pre- 
sented to  the  shipper  by  the  carrier.  Judgment 
113  F.  91.  51  C.  O,  A.  76,  affirmed.— Cau  v.  Tex- 
as &  P.  Ry.  Co.,  24  S.  Ct  663,  194  U.  S.  427, 
48  L.  Ed.  1053. 


^»166.  Operation  and  etfebt  of  limita* 
tion  in  general. 

See  9  Cent.  Dig.  Carr.  §8  697-719. 

Contract  between  railway  company  and  a 
construction  company  for  reduc|fed  rate  for 
transportation  of  camp  outfit  and  supplies  re- 
quired in  grading  an  extension  held  to  exempt 
the  railroad  from  all  liability  for  loss  during 
the  transportation  whether  attributable  to  its 
negligence  or  not.— Santa  F6,  P.  &  P.  R.  Co. 
y   Grant  Bros.  Const.  Co.,  33  S.  Ct.  474,  228 

®=»168.  Limitation    of   amonnt    of    lia- 
bility. 

71^*718.^75^.^***    ^"'    "    ^'^'    699-703%,    708- 

H.  shipped  five  horses  and  other  property, 
by  a  railroad,  in  one  car,  under  a  bill  of  lading, 
signed  by  him,  which  stated  that  the  horses 
were  to  be  transported  "upon  the  following 
terms  and  conditions,  which  are  admitted  and 
accepted  by  me  as  just  and  reasonable:  First, 
to  pay  freight  thereon"  at  a  rate  specified,  "on 
the  condition  that  the  carrier  assumes  a  liabili- 
ty on  the  stock  to  the  extent  of  the  following 
agreed  valuation:  If  horses  or  mules,  not  ex- 
ceeding two  hundred  dollars  each.  ♦  ♦  *  If 
a  chartered  car,  on  the  stock  and  contents  in 
same,  twelve  hundred  dollars  for  the  car  load. 
«ut  no  carrier  shall  be  liable  for  the  acts  of  the 
animals  themselves,  •  ♦  •  nor  for  loss  or 
damage  arising  from  condition  of  the  animals 
themselves,  which  risks,  being  beyond  the  con- 
trol of  the  company,  are  hereby  assumed  by  the 
owner,  and  the  carrier  released  therefrom."  By 
the  negligence  of  the  railroad  company  or  its 
servants,  one  of  the  horses  was  killed,  and  the 
others  were  injured,  and  the  other  property  was 
lost.  In  a  suit  to  recover  the  damages,  it  ap- 
peared that  the  horses  were  race  horses,  and  the 
plaintiff  offered  to  show  damages,  based  on 
their  value,  amounting  to  over  $25,000.  Held, 
that  the  testimony  was  properly  excluded,  and 
he  was  entitled  to  recover  only  $1,200.--Hart 
y.  Pennsylvania  R.  Qo.,  112  U.  S.  331,  5  S.  Ct. 
151,  28  L.  Ed.  717. 

Inquiry  as  to  actual  value  of  interstate 
shipment  is  not  vital  to  fairness,  under  Car- 
mack Amendment  of  June  29,  1906,  to  Act 
Feb.  4,  1887,  §  20,  of  a  stipulation  limiting  car- 
rier's liability  to  agreed  value,  where  it  plainly 
appears  that  the  rate  charged  was  based  on 
value.— Adams  Exp.  Co.  v.  Croninger,  33  S.  Ct. 
148,  226  U.  S.  491,  57  L.  Ed.  314;  44  L.  R.  A. 
(N  S.)  257 ;  Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 
V.  Latta,  33  S.  Ct.  155,  226  U.  S.  519.  57  L.  Ed. 
328,  reversing  judgments  Latta  v.  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.,  172  F.  850.  97  C.  C.  A. 
198,  and  Chicago,  St  P»  M.  &  O.  Ry.  Co.  v. 
Latta,  184  F.  987,  106  C.  C.  A.  664. 

A  carrier  could,  at  common  law,  by  a  fair 
agreement,  limit  the  recovery  in  case  or  loss  to 
an  agreed  value  made  to  obtain  the  lower  of 
two  or  more  rates.— Id. 

A  stipulation  in  a  carrier's  receipt,  limiting 
liability  to  an  agreed  value  made  to  adjust  the 
rate,  is  not  forbidden  by  Carmack  Amendment 
of  June  29,  1906,  to  Act  Feb.  4,  1887.  §  20, 
providing  that  a  carrier  shall  not  be  exempted 
from  liability  imposed  by  such  amendment.— Id. 

Shipper  and  carrier  of  an  interstate  ship- 
ment are  not  forbidden  to  contract  to  limit  car- 
rier's liability  to  an  ai^reed  value  made  to  ad- 
just the  rates  by  provisions  of  Carmack  Amend- 
ment of  June  29,  1906,  to  Act  Feb%  4,  1887,  § 
20.— Chicago,  B.  &  Q.  Ry.  Co.  v.  MUler,  33  S. 
Ct.  155,  226  U.  S.  513,  57  L.  Ed.  323,  re- 
versing judgment  Miller  v.  Chicago,  B.  &  Q. 
R.  Co.,  123  N.  W.  449,  85  Neb.  458 ;  Chicago, 
St.  P.,  M.  &  O.  Ry.  Co.  V.  Latta.  33  S.  Ct. 
155.  226  U.  S.  519,  57  L.  Ed.*  32^,  reversing 
judgments  Latta  v.  Chicago,  St.  P.,  M.  &  O. 


This  Digest  is  oompilod  on  tho  Key-Number  System,  For  ezpUaation,  see  pace  ii|. 


«=»i5a 


CARRIERS,  II  (H),  (I) 


[8up.CtDIg.— Page  324] 


Ry.  Co.,  1T2  F.  850.  97  C.  C.  A.  198.  and  Chi- 
cago,  St.  P.,  M.  &  O.  Ry.  Co.  v,  Latta,  184  F. 
987.  106  C.  C.  A.  664. 

A  limitatioii  of  liability  to  a  valuation 
agreed  upon  to  determine  which  of  two  rates 
shall  apply  to  a  particular  shipment  is  not 
forbidden  by  the  provision  In  Carmack  Amend- 
ment June  29,  1906.  fi  7.  to  Act  Feb.  4,  1887,  J 
20.— Kansas  City  Southern  R.  Co.  v.  Carl,  33 
S.  Ct  391.  227  U.  S.  639.  57  L.  Ed.  683,  re- 
versing judgment  121  S.  W.  932,  91  Ark.  97. 
134  Am.  St.  Rep.  56. 

A  case  of  valuation  to  adjust  the  rate  and 
not  of  exemption  from  liability  for  negligence, 
forbidden  by  Carmack  Amendment  June  29, 
1906.  §  7,  to  Act  Feb.  4^  1887,  S  20.  is-  present- 
ed where  the  shipper  delivered  to  the  initial  car- 
rier an  agreement  to  release  all  liability  in  ex- 
cess of  $5  per  hundred  pounds  for  household 
goods,  carrier's  tariff  sheets  on  file  showing  two 
rates  on  household  goods,  one  when  released  to 
$5  per  hundred  pounds  and  the  higher  rate 
when  not  so  released,  and  the  rate  indorsed  be- 
ing such  lower  rate. — Id. 

Shipper  and  carrier  of  an  interstate  ship- 
ment are  not  forbidden  to  contract  to  limit  the 
carrier's  liability  to  an  agreed  value  to  adjust 
the  rate  by  Carmack  Amendment  June  29,  1906. 
I  7.  to  Act  Feb.  4,  1887.  §  20.— Missouri,  K.  & 
T.  R.  Co.  V.  Harriman  Bros.,  33  S.  Ct.  397, 
227  U.  S.  657,  57  L.  Ed.  690,  reversing  judg- 
ment (Tex.  Civ.  App.)  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  ▼.  Same,  128  S.  W.  932. 

Gross  disproportion  between  value  of  inter- 
state express  shipment  and  the  arbitrary  value 
fixed  in  express  receipt  does  not  prevent  appli- 
cation of  rule  that  carrier  may,  under  Carmack 
Amendment  of  June  29.  1906,  to  Act  Feb.  4, 
1887,  §  20.  limit  its  liability  to  an  agreed  value 
to  secure  a  lower  rate. — George  N.  Pierce  Co. 
v.  Wells  Fargo  &  Co.,  35  S.  (S.  351.  236  U.  S. 
278,  59  L.  Ed.  576,  affirming  judgment  189  F. 
561.  110  C.  C.  A.  645. 

'  liiability  of  a  terminal  carrier  as  ware- 
houseman is  controlled  by  a  limitation  to  an 
agreed  value  on  which  the  rate  was  adjusted, 
in  view  of  the  Hepburn  Act  and  of  a  provision 
in  the  bill  of  lading,— Cleveland,  C.  C.  &  St. 
Ia.  Ry.  Co.  V.  Dettlebach,  36  S.  Ct  177,  239  U. 
S.  588,  60  L.  Ed.  453. 

^=»160.  Limitatioii  of  time  to  sue. 

See  9  Cent.  Dig.  Carr.  9S  231.  673. 

Shipper  and  carrier  of  an  interstate  shvp-. 
ment  are  not  forbidden  to  stipulate  that  an  ac- 
tion for  damage  to  shipment  must  be  brought 
within  90  days  by  Carmack  Amendment  June 
29,  1906,  §  7,  to  Act  Feb.  4,  1887.— Missouri, 
K.  &  T.  R.  Co.  V.  Harriman  Bros.,  33  S.  Ct. 
397.  227  U.  S.  657,  57  L.  Ed.  690.  reversing 
judgment  (Tex.-  Civ.  App.)  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Same,  128  S.  W.  932. 

^=:»161.   limitation  of  liability  as  sronnd 
of  defense. 

See  9  Cent.  Dig.  Carr.  S9  649.  672.  720-733. 

^=»163.  — —  Presnmptions    and    burden 
of  proof. 

8e«  9  Cent.  Dig.  Carr.  99  722-726. 

The  burden  of  showing  that  a  fire  causing 
the  loss  of  a  shipment  was  due  to  the  negligence 
of  the  qarrier  or  its  servants  rests  .on  the  ship- 
per, where  the  bill  of  lading  contains  a  provi- 
sion exempting  the  carrier  from  liability  from 
damages  caused  by  fire. — (Sup.,  La.)  Cau  v. 
Texas  &  P.  Ry.  Co.,  24  S.  Ct.  663,  194  U.  S. 
427,  48  L.  Ed.  1053,  affirming  judgment  113  F. 
91,  51  C.  C.  A.  76. 

Shipper^s  knowledge  that  carrier^s  rate  was 
based  on  value  of  the  shipment  is  to  be  pre^^um- 
ed,  where  it  appears  from  the  terms  of  the  bill 
of  hiding  and  from  the  published  rates  on  file. 
—Adams  Exp.  Co.  v.  Croninger,  33  S.  Ct.  148, 
226  U.  S.  491,  57  L.  Ed.  314,  44  I^  R.  A. 
(N.  S.)  257;  Chicago,  St  P..  M.  &  O.  Ky.  Co. 


V.  Latta,  33  S.  Ct.  155.  226  U.  S.  519,  67  L. 
Ed.  328,  reversing  judgments  Latta  v.  Chicago, 
St  P.,  M.  &  O.  Ry.  Co.,  172  F.  850,  97  C.  C. 
A.  198,  and  Chicago,  St  P.,  M.  &  O.  Ry.  Co. 
V.  Latta,  184  F.  987,  106  C.  C.  A.  664. 

Recitals  in  bill  of  lading  for  interstate  ship- 
ment held  prima  facie  evidence  of  a  choice  of 
rates  by  shipper,  casting  burden  of  proof  on 
him  to  show  that  carrier  had  not  complied  with 
the  law  as  to  filing  and  publishing  of  rate  sched- 
ules.—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  ▼. 
Rankin,  36  S.  Ct  555,  241  U.  8.  319.  60  U 
Ed.  1022. 

(I)  CONNBCTINO  CARRIERS. 

Action  against  foreign  connecting  carrier,  Me 
Corporations,  ^=9662. 

Attorneys'  fees  as  costs,  see  Costs,  $=9l73. 

Due  process  of  law,  see  Constitutional  Law, 
«=»297. 

Equal  protection  of  law,  see  Constitutional 
Law,  ^s»241. 

Exclusiveness  of  congressional  regulations,  see 
Commerce,  ^=s>8. 

Exclusive  or  concurrent  jurisdiction  of  state 
and  federal  courts  of  action  against,  see 
Courts,  ^=:9489. 

Imposition  of  liability  on  initial  carrier  with 
right  of  recovery  over  against  connecting  car- 
rier as  deprivation  of  property  without  due 
process  of  law^  see  Constitutional  Law,  ^s» 
297;  as  infringing  liberty  to  contract,  see  Con- 
stitutional Law,  ^s»276;  as  regulation  of 
commerce,  see  Commerce,  ^=:»33.' 

Process^  service  on  foreign  corporation,  see  Cor- 
porations, ^=»Q62, 

$=»173.  Speoial    oontraets    for    tliroas^ 
tranaportation. 

See  9  Cent  Dig.  Carr.  §9  760-768,  781-784. 

A  bill  of  lading  stating  that  the  goods  are 
consigned  to  plaintiff  at  P.  {  that  thev  are  to 
be   transported   to  the  carrier's   warehouse  at 

;    that  goods  consigned  to  a  place  beyond 

its  line  will  be  forwarded,  but  that  it  will  not 
be  liable  for  loss  occurring  after  they  are  for- 
warded,—is  not  a  through  contract  entitling 
plaintiff  to  recover  against  the  first  carrier  for 
loss  occurring  b^  reason  of  a  wrong  delivery 
by  the  last  earner. — Michigan  Cent.  R.  Co.  v. 
Myrick.  107  U.  S.  102,  1  S.  Ct  425,  27  L.  Ed, 
325. 

A  special  agreement  by  a  carrier  to  trans- 
port a  through  shipment  by  the  vessel  of  a  con- 
necting carrier  sailing  on  a  designated  date  re- 
sults from  the  acceptance  of  a  through  rate  for 
a  shipment  "to  be  forwarded'*  via  such  steamer, 
which  rate  was  quoted  with  notice  that  it  was 
of  vital  importance  that  the  shipment  should 
be  transported  promptly,  and  should  go  forward 
by  the  earliest  possible  steamer  without  delay, 
in  order  to  enable  the  shipper  to  fulfill  a  pro- 
posed agreement  which  it  was  about  to  make 
lor  the  sale  of  the  goods  at  the  final  destination, 
and  which  would  require  delivery  there  at  a 
fixed  date.  Decree  Farmers*  Loan  &  Trust  Co. 
V.  Northern  Pac.  R.  Co.,  120  F.  873,  57  C.  C. 
A.  533,  affirmed.— Northern  Pac.  Ry.  Co.  ▼. 
American  Trading  Co.,  25  S.  Ct  84,  195  U.  S. 
439.  49  L.  Ed.  209. 

®=»176«  Delay  in  transportation  or  da* 
liTory. 

See  t  Cent  Dig.  Carr.  95  766-774. 

Nonperformance  of  a  special  agreement  of 
a  carrier  to  forward  a  through  shipment  by  the 
steamer  of  a  connecting  carrier  sailing  on  a 
designated  day  is  not  excused  by  the  refusal 
of  the  deputy  collector  of  the  port  to  grant  a 
clearance  while  the  freight  was  on  board  be- 
cause it  was  contraband  of  war,  where  the  con- 
tract was  not  unlawful  when  made,  and  was  not 
rendered  unlawful  by  any  subsequent  lensla- 
tion,  and  was  made  with  knowledge  that  dimcul- 
ties  might  arise  in  the  coarse  of  tranaportation 
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because  of  the  character  of  the  freight  Decree 
Farmers'  Loan  &  Trust  Co.  v.  Northern  Pac. 
R.  Co.,  120  P.  873,  57  C.  C.  A.  533,  affirmed.— 
Northern  Pac.  Ry.  Co.  y.  American  Trading 
Co.,  25  S.  Ct.  84,  195  U.  S.  439,  49  U  Ed. 
269. 

^=»177.  IfOss  of  or  inJiiTy  to  soods. 

Sm  9  Cent.  Dig.  Carr.  19  776-789.  791-803. 

The  rule  as  to  transportation  by  connect- 
ing lines  of  railroads  is  that  each  company  is 
only  bound,  in  the  absence  of  a  special  con- 
tract, to  carry  safely  over  its  own  route,  and 
deliver  safely  to  the  next  carrier.— Michigan 
Cent.  R.  Co.  v.  Myrick.  107  U.  S.  102,  1  S. 
Ct.  425.  27  L.  Ed.  325. 

A  carrier  receiving  property  for  transpor- 
tation to  a  point  on  another  Une  in  another 
state,  is,  under  the  Carmack  amendment  (Act 
June  29,  1906,  c  3591,  34  Stat  584  [U.  S. 
Comp.  St  Supp.  1909,  p.  1149])  to  Interstate 
Commerce  Act  Feb.  4,  1887,  c.  104,  24  Stat 
379  (U.  S.  Comp.  St  1901,  p.  8154).  liable  for 
the  other  carrier's  negligence  in  &iling  to  de- 
liver shipment.— (1912)  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  WaUace.  32  S.  Ct  205,  223  U.  S. 
481,  56  Lw  Ed.  516,  affirming  judgment  (Civ. 
App.  1909)  117  S.  W.  169,  and  (Civ.  App.  1909) 
Same  v.  Crow,  Id.  170. 

Damages  for  loss  of  market  for  unreason- 
able delay  in  transportation  en  route  are  with- 
in provision  of  Carmack  Amendment— New 
York,  P.  &  N.  R.  O).  y.  Peninsula  Produce 
Exch.  of  Maryland,  36  S.  Ct  230,  240  U.  S. 
34,  60  L.  Ed.  511,  affirming  judgment  89  A. 
433,  122  Md.  215. 

A  terminal  carrier  is  not  relieved  from  li- 
ability for  misdelivering  an  interstate  shipment 
by  Carmack  Amendent  June  29,  1906,  §  7,  to 
Act  Feb.  4,  1887,  §  20,  making  initial  carrier 
liable  for  loss  anywhere  en  route. — Georgia,  F. 
&  A.  Ry.  Co.  ▼.  Blish  Milling  Co..  36  S.  Ct. 
541,  241  U.  S.  190.  60  L.  Ed.  948,  affirming 
judgment  82  S.  B.  784,  15  Ga.  App.  142. 

An  express  company,  accepting  in  London 
an  automobile  to  be  shipped  to  New  York, 
which  boxed  the  same,  talcing  from  steamship 
bill  of  lading  Umitine  Uability  to  $100,  held 
secondarily  liable  to  the  owner,  where  car  was 
damaged  through  the  negligence  of  stevedores 
of  the  steamship  company  in  discharging  the 
car«o.— Reid  v.  Fargo.  36  S.  Ct  712.  241  U. 
S.  544,  60  It.  Ed.  1156,  reversing  decree  213  F. 
771,  130  C.  C.  A.  285. 

C=3>178«   Carrier  as   forwarder  or  ware- 
houseman. 
See  9  Cent  Dig.  Carr.  5§  804-812. 

The  fact  that  the  railroad  company,  which 
had  delivered  cOtton  on  a  wharf,  to  be  loaded 
on  a  steamer,  had  notified  the  steamship  line 
that  the  cotton  was  ready,  and  asked  them  to 
take  it  away,  did  not  make  the  custody  of  the 
railroad  company  that  of  a  warehouseman,  in- 
stead of  a  common  carrier.— Texas  &  P.  Ry.  Co. 
V.  Clavton,  19  S.  Ct  421,  173  U.  S.  348,  43  L. 
Ed.  725,  affirming  judgment  84  F.  305,  28  C. 
C.  A.  142. 

^=»179.  Transportation  of  oars  or  other 
▼ehieles  of  other  carrier* 

See  9  Cent  Dig.  Carr.  SS  813,  814. 

A  railroad  company  is  liable  to  a  connect- 
ing carrier  for  the  loss  of  the  latter's  cars  by 
fire  while  in  the  possession  and  control  of  the 
former  company,  but  standing  in  the  yard  of  a 
terminal  company,  awaiting  orders  from  con- 
signees for  further  movement,  where  the  con- 
tract with  the  terminal  company  is  not  for  the 
storage  of  the  cars,  but  merely  for  terminal 
facilities  and  storage  room.— Chicago,  M.  &  St. 
P.  R.  Co.  V.  Bosworth,  21  S.  Ct  183,  179  U.  S. 
442,  45  L.  Ed.  267. 


I  «s>180.  Limitation  of  UabiUty. 

See  9  Cent  Dig.  Carr.  S§  815-828. 

A  railroad  bill  of  lading  for  cotton  shipped 
froiA  Texas  to  Liverpool  provided  that  respon- 
sibility on  the  part  of  such  railroad  should 
cease  ''upon  delivery  of  said  cotton  to  its  next 
connecting  carrier,  and,  in  case  of  loss  or 
damage,  "that  carrier  alone  shall  be  held  liable 
therefor  in  whose  actual  custody*'  the  cotton 
shall  be  at  the  time  of  such  damage  or  loss. 
The  railroad  transported  the  cotton  to  New 
Orleans,  and  unloaded  it  on  its  own  wharf, 
from  which  it  was  to  be  loaded  upon  the  steam- 
ship of  a  connecting  carrier,  and  gave  notice 
to  such  carrier  that  the  cotton  was  ready  to 
be  taken  by  it.  The  cotton  was  destroyed  by 
fire  while  on  the  wharf,  and  before  the  arrival 
of  the  vessel.  .Held,  that  such  loss  occurred 
while  the  cotton  was  in  the  **actual  custody*' 
of  the  railroad  company,  and  it  was  liable 
therefor,  under  the  bill  of  lading.— Texas  &  P. 
Ry.  Co.  V.  Clayton,  19  S.  Ct  421,  173  U.  S. 
348,  43  L.  Ed.  725,  affirming  judgment  84  F. 
305,  28  C.  C.  A.  142. 

A  railroad  company  does  not  by  unloading 
cotton  on  a  pier  under  its  sole  and  absolute 
control  and  possession,  and  notifying  a  steam- 
ship company,  the  succeeding  carrier,  of  its 
arrival,  deliver  the  cotton  "to  the  steamship 
company  or  on  the  steamship  pier,"  within  the 
meaning  of  a  clause  in  the  bill  of  lading  pro- 
viding that  its  liability  shall  terminate  on  audi 
delivery,  eyen  assuming  that  such  pier  was  the 
.place  agreed  upon  between  the  railroad  and 
steamship  compazues  to  make  delivery  of  cotton 
to  be  thereafter  carried  by  the  steamship  com- 
pany, where  the  railroad  company  still  contin- 
ues to  retain  full  control  of  the  cotton,  and 
could,  under  certain  contingencies,  and  at  any 
time  before  delivery  to  the  steamship,  send  the 
cotton  by  another  steamer,  and  by  agreement 
between  the  parties  the  steamship  company  was 
not  to  take  tne  property  until  it  sent  a  steamer 
to  the  pier  for  tiiat  purpose.  Judgment  Texas 
&  P.  Ry.  Co.  V.  Callendar,  98  F.  538,  39  C.  C. 
A.  154.  affirmed.— Texas  &  P.  Ry.  Co.  v.  Callen- 
der,  22  S.  Ct  257,  183  U.  S.  632,  46  L.  Ed. 
362. 

A  carrier  remains  liable  as  at  common  law 
for  a  loss  of  cotton  by  fire  while  in  its  posses- 
sion, although  it  was  "ready  for  delivery"  to 
the  next  carrier,  or  was  awaiting  further  con- 
veyance within  the  meaning  of  clauses  in  the 
bill  of  lading,  modifying  its  common-law  lia- 
bility for  the  loss  of  goods  under  such  circum- 
stances, where  such  bill  of  lading  also  declares 
that  "cotton  is  excepted  from  any  clause  here- 
in on  the  subject  of  fire,  and  the  carrier  shall 
be  liable  as  at  common  law  for  loss  or  damage 
of  cotton  by  fire,"  since  this  specific  clause  takes 
effect  to  the  exclusion  of  general  clauses  con- 
taining matters  of  general  exemption.— Id. 

Any  limitation  of  liability  in  a  contract 
made  by  the  initial  carrier  of  an  interstate  ship- 
ment which  would  be  valid  in  its  own  behalf 
under  Carmack  Amendment  June  29,  1906,  §  7, 
to  Act  Feb.  4,  1887,  §  20,  will  inure  to  the  bene- 
fit of  any  succeeding  carrier  in  the  chain  of 
transportation. — Kansas  City  Southern  R.  Co. 
V.  Carl,  33  S.  Ct  391,  227  U.  S.  639,  57  L. 
Ed.  683,  reversing  judgment  121  S.  W.  932,  91 
Ark.  97,  134  Am.  St  Rep.  56. 

Acceptance  by  carrier  of  interstate  shipment 
over  route  selected  by  shipper  as  to  which  the 
carrier  had  no  established  rate  held  not  so  in- 
voluntary, within  Carmack  Amendment  June  29, 
1906,  I  7,  to  Interstate  Commerce  Act  Feb.  4, 
1887,  §  20,  making  such  carrier  answerable  for 
damages  by  connecting  carriers  notwithstanding 
contrary  stipulation,  as  to  be  unconstitutional. 
—Norfolk  &  W.  R.  Co.  v.  Dixie  Tobacco  Co., 
33  S.  Ct.  609,  228  U.  S.  593,  57  L.  Ed.  980, 
affirming  judgment  69  S.  E.  1106,  111  Va.  813. 
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Fifty  dollars  is  tlie  limit  o£  recovery  from 
an  express  company  on  its  breach  of  duty  im- 
posed by  Gar  mack  Amendment  of  June  29, 1906, 
to  Act  Feb.  4,  1887,  §  20,  as  initial  carrier  of 
interstate  shipment,  where  the  shipper  accept- 
ed the  company's  receipt  limiting  the  amount  of 
recovery  to  $50.— George  N.  Pierce  Co.  v.  Wells 
Fargo  &  Co.,  35  S.  a.  351,  236  U.  S.  278,  59 
L.  Ed.  576,  affirming  judgment  189  F.  561,  110 
C.  C.  A.  645. 

Misdelivery  of  interstate  shipment  by  ter- 
minal carrier  is  "failure  to  make  delivery," 
within  clause  in  bill  of  lading  issued  by  initial 
carrier  under  Carmack  Amendment  June  29, 
1906,  ;  7,  to  Act  Feb.  4,  1887,  §  20.— Georgia, 
F.  &  A.  Ry.  Co.  V.  Blish  Milling  Co.,  36  S.  Ot. 
541,  241  tJ.  S.  190.  60  L.  Ed.  948,  affirming 
judgment  82  S.  E.  784, 15  Ga.  App.  142. 

Initial  carrier  may  stipulate,  in  bill  of  lading 
issued  under  Carmack  Amendment  June  29, 
1906,  §  7,  to  Act  Feb.  4,  1887,  §  20,  that  claims 
for  loss  or  delay  must  be  made  at  the  point  of 
delivery  or  point  of  origin  within  four  monfhs 
after  delivery,  or  after  reasonable  time  for  de- 
livery.— Id. 

Stipulation  in  bill  of  lading  requiring  cFaims 
for  damages  or  misdelivery  to  be  presented  with- 
in four  months  after  a  reasonable  time  for  de- 
livery has  elapsed  cannot  be  avoided  by  suing  in 
trover,  since  the  parties  could  not  waive  terms 
of  contract,  under  shipment  under  Act  Feb.  4, 
1887,  §  20,  as  amended  by  Act  June  29,  1906, 
§  7,  nor  could  carrier  by  conduct  give  shipper 
right  to  hold  carrier  to  different  responsibiUty 
from  that  fixed  by  the  agreement. — Id. 

Claim  for  value  of  shipment  misdelivered 
held  sufficient,  within  requirement  that  claims 
must  be  made  in  writing  within  four  months 
after  time  for  delivery,  where  shipper  telegraph- 
ed carrier  five  days  after  arrival,  refusing  sMp- 
ment  because  of  delay.— Id. 

^=?»181«  Aettons  Against  ooaneotiiis  oar* 
riers. 

See  9  Cent  Dig.  Carr.  5§  790,  829-8BS. 


^—  E-videnoe. 

See  9  Cent  Dig.  Carr.  S§  835-850. 

Proof  of  delivery  of  interstate  shipment 
to  initial  carrier  and  failure  to  deliver  to  the 
consi^ee  raises  a  presumption  of  negligence 
creating  liability  under  the  Carmack  amend- 
ment (Act  June  29,  1906,  c.  3591,  34  Stat  684 
[U.  S.  Comp.  St  Supp.  1909,  p.  1149]),  to  In- 
terstate Commerce  Act  Feb.  4,  1887,  c.  104,  24 
Stat  379  (U.  S.  Comp.  St  1901,  p.  3154),  for 
loss  or  damage  caused  thereby.— (1912)  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Wallace,  32  S.  Ct 
205,  223  U.  S.  481,  56  L.  Ed.  516,  affirming 
judgments  (Civ.  App.  1909)  117  S.  W.  169, 
and  (Civ.  App.  1909)  Same  v.  Crow,  Id.  170. 


(J)   CHARGES  AND  LIENS. 

For   payment   of  custom  duties,  see  Customs 

Duties,  ^=»98. 
Liability  of  custom  collector  for  failure  to  give 

notice  of  charges,  see  Customs  Duties,  ^=»55. 

^59 188.  RIslits  of  oai^er  In  seneral. 

See  9  Cent  Dig.  Carr.  59  853-858. 

A  carrier  is  entitled  to  compensation  in 
addition  to  the  actual  cost  involved  in  taking 
loaded  cars  in  transit  to  the  shipper's  ware- 
houses at  an  intermediate  point  for  unloading, 
inspection,  and  reloading,  and  taking  away  the 
reloaded  cars,  whether  or  not  the  carrier  is  un- 
der any  obligation  to  extend  such  a  privilege 
to  shippers.  Judgment  (C.  C.  A.  1907)  153  F. 
728,  82  C.  C.  A.  614,  reversed.— Southern  Ry. 
Co.  V.  St.  Louis  Hay  &  Grain  Co.,  29  S.  Cft 
678,  214  U.  S.  297,  53  L.  Ed.  1004. 


(K)  DISCRIMINATION  AND  OVER- 
CHARGE. 

<e=»198.  Bights    and    UabiUties    of 
rier  In  seneraL 

See  9  Cent  Dig.  Carr.  i  901. 

A  common  carrier  may  be  compelled  by 
mandamus  or  other  writ  to  treat  all  shippers 
alike.  Judgment  Larabee  Flour  Mills  Co.  v. 
Missouri  Pac.  Ry.  Co.,  88  P.  72,  74  Kan.  808, 
affirmed. — Missouri  Pacific  Ry.  Co.  v.  Larabee 
Flour  Mills  Co.,  29  S.  Ct  214,  211  U.  S.  612, 
53  L.  Ed.  352. 

Settlement  in  good  faith  on  actual  shipping 
weights  of  a  controversy  between  shipper  and 
carrier  over  freight  charges  prevents  carrier 
from  recovering  difference  between  the  charge  as 
settled  and  the  rate  based  on  car  capacity. — St 
Louis  Southwestern  Ry.  Co.  v.  Spring  River 
Stone  Co.,  35  S.  Ct  456.  236  U.  S.  718,  69  L. 
Ed.  805. 

^=:»201.  Aotloiia  for  disorimliiatioii. 

See  9  Cent  Dig.   Carr.   SS  906-915. 

The  measure  of  damages  to  a  shipper  of 
coal  for  unlawful  discriminations  by  a  railroad 
company  in  favor  of  another  coal  shipper,  sim- 
ilarly circumstanced  as  to  place  and  distance,  is 
the  anlount  which  the  complaining  party  would 
have  received  if  he  had  been  allowed  the  same 
rebate  per  ton  as  the  favored  shipper.  The 
questions  whether  profits  were  lost  in  the  sale 
of  coal  by  reason  of  the  nonallowance  of  such 
rebates  is  too  remote  to  be  considered. — Union 
Pac.  Ry.  Co.  v.  Goodridge,  149  U.  S.  680,  13 
S.  Ct  970,  37  L.  Ed.  896 ;  Same  v.  Taggart, 
149  U.  S.  698,  13  S.  Ct  977,  37  L.  Ed.  905. 


m.   OARRIAOE  OF  UVB  STOCK. 

Due  process  of  law,  see  Constitutional  Law, 
«=s>303. 

Peremptory  instructions  in  action  for  loss  of 
shipment,  see  Trial,  ^=s»141. 

R^^ulation  as  interference  with  commerce,  see 
Commerce,  ^=»35,  62. 

Review  of  rulings  in  action  for  injuries,  see 
Appeal  and  Error,  ^=s»171. 

Transportation  of  diseased  animals,  see  Ani- 
mals, ^=»31. 

^s>204«  Statutory  regnlatioiu 

See  9  Cent  Dig.  Carr.  S  927. 

Limitation  of  time  for  transportation  of  live 
stock  may  be  imposed,  as  is  done  by  Laws  Neb. 
1905,  c.  107,  passed  in  the  power  of  the  state 
to  regulate  carriers  in  the  performance  of  their 
duties. — Chicago,  B.  &  Q.  R.  Co.  v.  Cram,  33 
S.  Ct  437,  228  U.  S.  70,  57  L.  Ed.  734,  affirm- 
ing judgments  Cram  v.  Chicago,  B.  &  Q.  R.  Co., 
122  N.  W.  31,  84  Neb.  607,  26  L.  R.  A.  (N.  S.) 
1022  and  123  N.  W.  1045,  85  Neb.  586,  26  L. 


V.  Chicago,  B.  &  Q.  R.  Co.,  122  N.  W.  37,  84 
Neb.  621. 

^=:»206«  Nature   of   carrier's   duties  mad 
liabilities  in  general. 
See  9  Cent  Dig.  Carr.  IS  91B,  920.  923. 

A  carrier  of  live  stock  cannot  make  a  valid 
agreement  to  receive  and  deliver  all  stock  con- 
signed to  it  exclusively  at  and  through  the  stock 
yards  of  another  corporation,  and  to  charge  the 
shipper  or  consignee,  for  the  benefit  of  such  cor- 
poration, a  certain  amount  for  the  use  of  its 
yards,  in  addition  to  charges  for  transportation. 
—Covington  Stock- Yards  Co.  v.  Keith,  139  U. 
S.  128,  11  S.  Ct  461,  35  U  Ed.  73. 
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^=:»207.  Special  oontraet  for  transporta- 
tioiL. 

See  9  Cent  Dig.  Carr.  8§  129-239. 

The  rule  as  to  transportation  by  connecting 
lines  of  railroads  is  that  each  -company  is  only 
bound,  in  the  absence  of  a  special  contract,  to 
carry  safely  over  its  own  route  and  deliver  safe- 
ly to  the  next  carrier.  Whether  a  receipt  for 
cattle  consigned  t6  a  point  beyond  the  end  of 
its  line,  upon  which  was  indorsed  a  **rule  of 
transportation"  that  the  company  would  not  be 
liable  as  carrier  beyond  its  terminus,  constitut- 
ed a  special  contract  for  through  carriage,  was 
a  question  that  should  have  been  submitted  to 
the  jury,  with  the  evidence  of  all  the  attendant 
circumstances. — Michigan  Cent.  R.  Co.  v.  My- 
rick,  107  U.  S.  102.  1  S.  Ct.  425,  27  L.  Ed.  325. 

^=9212.  Duties  i&  respect  to  delivery. 

See  9  Cent  Dig.  Carr.  S9  918,  919. 

Action  was  brought  against  a  railroad  com- 
pany by  the  assignee  of  freight  receipts  to  re- 
cover for  the  misdelivery  of  live  stock  to  parties 
whom  defendants  had  been  directed  to  notify 
of  their  arrival,  but  who  presented  no  bill  of 
lading  or  order  of  the  consignee.  It  was  not 
shown  on  the  trial  that  plaintiff  or  the  shipper 
had  any  knowledge  that  it  had  been  the  com- 
mon practice  of  defendant  to  so  deliver  former 
shipments  between  the  same  parties.  Held,  that 
defendant  was  liable  for  the  value  of  the  stock. 
—North  Pennsylvania  R.  Co,  v.  Commercial 
Xat  Bank  of  Chicago,  123  U.  S.  727,  8  S.  Ot. 
266,  31  L.  Ed.  287. 

€=»213.  Delay  in  transportation  or  de- 
livery. 

See  9  Cent  Dig.  Carr.  9§  920-922. 

A  railroad  company  cannot  be  exonerated 
from  liability  for  an  unreasonable  delay  in  the 
transportation  of  stock  on  the  ground  that  a 
heavy  dew  rendered  the  track  slippery  and  im- 
peded the  progress  of  the  train ;  such  an  occur- 
rence bein^  an  ordinary  one,  against  the  effect 
of  which  It  was  the  duty  of  the  company  to 
provide.  Judgment  104  F.  728,  44  C.  C.  A.  179, 
affirmed.— Missouri,  K.  &  T.  Ry.  Co.  v.  Truskett, 
22  S.  Ct  943,  186  U.  S.  480,  46  L.  Ed.  1259. 

A  shipper  cannot  recover  damages  for 
breach  of  carrier's  special  agreement  by  which, 
contrary  to  Act  Feb.  4,  1887,  §§  3,  6,  and  Act 
Feb.  19,  1903,  it  undertook,  for  the  joint 
through  rate,  to  expedite  a  railroad  shipment 
of  horses,  though  the  shipper  did  not  know  that 
the  established  schedules  did  not  provide  for 
such  special  service.— (1912)  Chicago  &  A.  R. 
Co.  V.  Kirby,  32  S.  Ct.  648,  225  U.  S.  155,  56 
Jj.  Ed.  1033.  Ann.  Cas.  1914A,  501,  reversing 
jodjfment  (1909)  Kirby  v.  Chicago  &  A.  R.  Co., 
90  N.  E.  262,  242  111.  418. 

^=»214.  Loss  or  injnry. 

See  9  Cent  Dig.  Carr.  {§  923.  929.  931. 


— *  Idability  in  general. 

See  9  Cent  Dig.  Carr.  fi  923. 

Deviation  by  a  carrier  of  live  stock  from 
the  usual  and  most  direct  route  because  of  a 
washout  on  a  connecting  line,  and  the  bad  con- 
dition of  its  own  tracks,  will  not,  in  the  entire 
absence  of  all  negligence  in  selecting  the  new 
route,  which  is  as  reasonably  direct  as  is  avail- 
able under  existing  conditions  render  the  car- 
rier liable  for  a  loss  occasioned  by  a  flood  at  a 
point  on  such  new  route.  Judgments  (1906) 
Empire  State  Cattle  Co.  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  147  F.  457.  77  C.  C.  A.  601,  and 
Minnesota  &  D.  Cattle  Co.  v.  Same,  147  F.  463, 
77  C.  C.  A.  607,  affirmed.- Empire  State  Cattle 
Co.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  28  S.  Ct 
607,  210  U.  S.  1.  52  L.  Ed.  931,  15  Ann.  Cas. 
70. 


<Ss:»218.  limitation  of  liabiUty. 

See  9  Cent  Dig.  Carr.  89  674-896.  927.  928.  933-949. 

A  stipulation,  in  a  shipping  contract  limit- 
ing carrier^s  liability  on  the  loss  of  interstate 
shipment  of  cattle  to  $30  for  each  bull  and 
$20  for  each  cow  to  secure  the  lower  of  two 
rates  on  file,  was  not  forbidden  by  Carmack 
Amendment  June  29,  1906,  §  7,  to  Act  Feb.  4, 
1887,  though  the  true  value  of  the  cattle  great- 
ly exceeded  this  valuation,  where  they  were 
loaded  by  the  shipper  and  not  seen  by  carrier. 
— Missouri,  K.  &  T.  R.  Co.  v.  Harriman  Bros., 
33  S.  Ct  397,  227  U.  S.  657,  57  L.  Ed.  690,  re-; 
versing  judgment  (Tex.  Civ.  App.)  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Same,  128  S.  W.  932. 

$=»219.   Connecting  carriers, 

^ee  9  Cent  Dig.  Carr.  fiS  960,  961. 

A  contract  made  by  a  railroad  company, 
containing  a  positive  obligation  on  its  part  to 
transport  live  stock  from  a  point  in  Missouri 
to  Cnicago,  over  lines  of  other  companies  as' 
well  as  its  own,  limited  only  by  reference  to 
subsequent  conditions  or  rules  and  regulations 
inserted  therein,  subjects  the  carrier  to  liabil- 
ity under  the  state  statute,  as  interpreted  by 
its  supreme  court;  but  of  this  the  carrier  has 
no  constitutional  ground  of  complaint,  since  the 
liability  is  not  imposed  by  the  statute  on  the 
interstate  shipment,  but  arises  from  the  failure 
of  the  contract  to  conform  to  the  statutory  re- 
quirements.— Missouri,  K.  &  T.  Ry.  Co.  v.  Mc- 
Cann,  19  S.  Ct  755,  174  U.  S.  580,  43  L.  Ed. 
1093. 

Notice  to  officer  of  connecting  carrier  at 
final  destination  held  to  satisfy  requirement  of 
stipulation  in  through  bill  of  lading  for  in- 
terstate shipment  that  the  shipper  shall  give 
notice  of  claim  to  some  officer  "of  said  com- 
pany" before  cattle  are  removed,  in  view  of 
Carmack  amendment. — Northern  t*ac.  Ry.  Co. 
V.  Wall.  36  S.  Ct.  493,  241  U.  S.  87.  60  L. 
Ed.  905.  reversing  jud&rment  Wall  v.  Northern 
Pac.  Ry.  Co.,  145  P.  291,  50  Mont  122. 

^=:»220.  Aetions  against  carriers  of  live 
stock. 

See  9  Cent  Dig.  Carr.  ifi  930.  932.  962-964. 

$=:>228«  — —  ETidenoe. 

See  9  Cent  Dig.  Carr.  89  957-960l 

In  an  action  against  a  railroad  company  for 
damage  to  cattle  during  transportation,  the. 
measure  of  damages  being  the  difference  between 
the  market  value  of  the  animals,  as  sound  as 
when  received  by  the  defendant,  and  their  value 
in  the  condition  in  which  it  delivered  them,  evi- 
dence that,  after  they  reached  their  destination,, 
some  died,  and  others  aborted,  is  admissible,  as 
showing  the  extent  to  which  they  had  been  in- 
jured at  the  time  of  delivery,  and  is  not  ob- 
jectionable as  allowing  a  double  assignment  of 
damages  for  the  animals  that  died.— New  York, 
L.  E.  &  W.  R.  Co.  V.  Estill,  147  U.  S.  591^ 
13  S.  Ct  444,  37  L.  Ed.  292,  modifying  judg- 
ment (C.  C.)  EstiU  V.  New  York,  L.  E.  &  W.  R. 
Co.,  41  F.  849. 

^=:»229.  — ~  Damase*. 

See  9  Cent  Dig.  Carr.   9S  930.  963,  9M. 

Plaintiffs  imported  cattle  for  breeding  pur- 
poses, and  in  the  course  of  their  transportation 
by  defendant  railroad  company  they  were  so  in- 
jured in  a  collision  that  many  of  them,  which, 
were  with  calf,  miscarried.  Held,  in  an  ac- 
tion for  damages,  that  the  measure  of  recovery 
was  the  difference  between  the  market  value  of, 
the  cattle  had  they  reached  their  destination 
in  calf,  and  their  market  value  after  losing 
their  calves.— New  York,  L.  E.  &  W.  R.  Co. 
V.  Estill,  147  U.  S.  591,  13  S.  Ct  444,  37  L. 
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Ed.  292,  modifying  judgment  (C.  C.)  Estill  y. 
New  York,  L.  E.  &  W.  R.  Co..  41  P.  849. 

Plaintiffs  imported  cattle  for  breeding  pur- 
poses, and  in  the  course  of  their  transportation 
by  defendant  railroad  company  they  were  so 
injured  in  a  collision  that  many  of  them,  which 
were  with  calf,  miscarried.  Held,  in  an  action 
for  damages,  that  it  was  not  necessary  to  show 
that  the  carrier  had  notice  that  the  cattle  were 
with  calf,  in  order  to  charge  it  with  the  dam- 
ages resulting  from  abortions  produced  by  its 
negligence,  where  there  was  nothing  to  show 
that  any  special  or  unusual  care  was  requisite 
by  reason  of  their  being  pregnant.— Id. 

Loss  occasioned  by  fall  in  market  value  dur- 
ins;  delays  attributable  to  the  carrier's  faal*.  is 
not  too  speculative  to  form  the  basis  of  dam- 
ages, where,  at  the  time  the  contract  of  car- 
riage was  made,  both  parties  kneij'  and  con- 
templated that  tbe  cattle  were  to  be  sold  in  a 
given  market  on  the  first  possible  market  day 
after  arrival— The  Caledonia,  157  U.  S.  124,  15 
a  Ct.  537,  39  L.  Ed.  644,  affirming  decree  (C. 
C.)  43  F.  681  (D.  C.)  50  F.  567. 

An  action  against  a  railroad  for  delay  in 
.  the  transportation  of  stock,  by  reason  of  which 
the  shipper  suffered  damage,  is  one  for  breach 
of  contract,  and  interest  is  recoverable  on  the 
amount  of  the  loss  from  the  time  compensation 
therefor  was  demanded. — Missouri,  K.  &  T.  Ry. 
Co.  V.  Truskett,  22  S.  Ct.  943,  186  U.  S.  480, 
46  Jj.  Ed.  1259,  affirming  judgment  104  F.  728, 
44  C.  C.  A.  179. 

In  an  action  against  a  railroad  to  recover 
for  unreasonable  delay  in  the  transportation 
of  cattle,  it  is  not  error  to  take  as  the  basis 
for  computation  of  damages  the  difference  in 
the  market  price  of  the  cattle  in  the  market 
to  which  they  were  being  shipped,  where  the 
destination  was  known  to  the  defendant,  al- 
though its  contract  covered  their  transporta- 
tion only  over  its  own  line,  and  their  delivery 
to  a  connecting  carrier  for  the  remainder  of 
the  shipment.— Id. 

^=9230.  THal.  , 

See  9  Cent.  Dig.  Carr.*§§  961,  962. 

Plaintiffs  imported  cattle  for  breeding  pur- 
poses, and  in  the  course  of  their  transportation 
by  defendant  railroad  company  they  were  so 
injured  in  a  collision  that  many  of  them,  which 
were  with  calf,  miscarried.  Heldf  in  an  action 
for  damages,  that  instructions  that  the  carrier 
was  bound  to  deliver  the  cattle  at  their  destina- 
tion in  as  good  order  as  it  received  them,  and 
that  if  it  failed  so  to  do  it  must  pay  the  dif- 
ference between  their  v^lue  in  such  condition 
and  their  value  in  the  condition  in  which  they 
were  actually  delivered,  are  not  misleading, 
when  the  jury  are  told  in  the  same  charge  that 
the  carrier  is  liable  only  for  injuries  directly 
traceable  to  its  negligence.— New  York,  L.  E.  a 
W.  R.  Co.  V.  Estill,  147  U.  S.  591,  13  S.  Ct. 
444,  37  L.  Ed.  292,  modifying  judgment  (C.  C.) 
Estill  V.  New  York,  L.  E.  &  W.  R.  Co.,  41  F. 
849. 

IV.   CARRIAGE    OF    PASSENGERS. 

Matters    peculiar    to   carriage   by   vessels,    see 

Shipping,    <gs=»157-168. 
Orders  of  railroad  commission  as  denying  due 

Srocess  of  law,  see  Constitutional  Law,  ®s» 
97 ;  as  interference  with  interstate  commerce, 
see  Commerce,  ^=»62. 

(A)  RELATION  BETWEEN  CARRIER  AND 

PASSENGER. 

^=:»236.   Duty   to    reoelTe    and   transport 
passengers. 

See  9  Cent.  Big.  Carr.  9S  968-972. 

The  right  to  railway  passenger  carriage  is 
not  confined  to  persons  who  are  physically 
sound,  but  is  open,  within  a  reasonable  degree, 


to  those  ailing  and  infirm.  Judgment,  Mathew 
V.  Wabash  R.  Co.  (Mo.  App.)  78  S.  W.  271,  af- 
firmed.—Wabash  R.  Co.  V.  Mathew,  26  S.  Ct. 
752,  199  U.  S.  605,  50  L.  Ed.  329. 

^=p237.   Who  are  passengers. 

See  9  Cent  Dig.  Carr.  SS  973-983,  1076,  U09,  1U5, 
U16,  1284. 

^^241.  — —  Employes  of  others  carried 
nnder  oontraet  with  carrier. 

See  9  Cent.  Dig.  Carr.  §S  977-979. 

An  express  messenger,  occupying  an  ex- 
press car,  m  charge  of  express  matter,  in  pur- 
suance of  a  contract  between  the  railroad  com- 
pany and  the  express  company,  is  not  a  pas- 
senger, within  the  meaning  of  the  rule  of  public 
policy,  which  denies  the  validity  of  contracts 
limiting  the  liability  of  a  carrier  to  a  passenger 
for  negligence,  and  cannot  recover  of  the  rail- 
road company  for  injuries  sustained  in  a  colli- 
sion, where  the  contract  between  the  companies 
exempts  the  railroad  company  from  such  lia- 
bility, while  his  own  contract,  voluntarily  en- 
tered into  as  a  condition  of  employment,  as- 
sumes all  such  risks,  and  stipulates  that  he  will 
indemnify  and  hold  his  employer  harmless  from 
all  liability  for  such  accident  or  injury. — ^Balti- 
more &  O.  S.  W.  Ry.  Co.  V.  Voigt,  20  S.  Ct. 
385,  176  U.  S.  498,  44  L.  Ed.  560. 

^=»247.   Oommenoement  and  termination 
of  relation. 

See  9  Cent  Dig.   Carr.   Si  984-998. 

One  who  goes  in  proper  time  to  a  station, 
to  take  a  train,  and  has  a  ticket  for  his  passage, 
is  entitled  to  the  degree  of  care  which  the  rail- 
road company  is  bound  to  exercise  towards  pas- 
sengers, as  distinguished  from  mere  strangers 
or  trespassers ;  and  his  right  to  such  care  is  not 
postponed  until  he  has  manifested  by  some  out- 
ward act  his  intention  to  board  the  train. 
Judgment  7  App.  D.  C.  79,  reversed.— Warner 
V.  Baltimore  &  O.  R.  Co.,  18  S.  Ct  68,  168  U.. 
S.  339,  42  L.  Ed.  491. 

(B)  FARES,  TICKETS.  AND  SPECIAL 
CONTRACTS. 

Exclusive  power  of  congress  to  regulate  com- 
merce, see  Commerce,  ^=>S. 

Regulations  avoiding  contracts  for  annual  pass- 
es as  impairing  obligation  of  contract,  see 
Constitutional  Law,  ^=>155 ;  as  abridging  lib- 
erty to  contract,  see  Constitutional  Law,  €=> 
276. 

Restraining  dealing  in  tickets,  see  Injunction, 
<g=»42,  189. 

Suit  for  specific  performance  of  agreement  to 
issue  free  passes,  jurisdiction  of  federal  court, 
see  Courts,  ^=»299. 

^=»251*  Acts  and   statements  of  asenta 
or  employes. 

See  9  Cent.  Dig.  Carr.  81  1014,  1026;    40  Cent  Dig. 
Princ.    ft  A.   9  339. 

Where  the  ticket  expressly  {>rovided  that 
no  employ^  of  defendant  is  autnorized  to  waive 
any  conditions  of  the  contract,  the  action  of 
defendant's  baggageman  in  punching  plaintiflTs 
ticket  and  checking  his  baggage,  and  of  the  gate- 
man  in  admitting  him  to  the  train,  does  not 
estop  defendant  to  deny  plaintifiTs  right  to  be 
earned  on  his  return  trip  without  compliance 
with  an  express  provision  of  the  ticket  that  it 
shall  be  stamped  and  signed  by  defendant's 
agent  at  the  place  of  destination,  before  it  will 
be  received  for  return  pasaagre. — Boylan  v.  Hot 
Springs  R.  Co.,  132  U.  S.  146,  10  S.  Ct.  50,  33 
L.  Ed.  290. 

€=>262.   Sale  of  tickets. 

See  9  Cent.  Dig.  Carr.  S§  1009,  1010,  1016. 

Carrying  on  the  business  of  purchasing  and 
selling   nontransferable   reduced-rate   ezcuraion 
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railroad  tickets  for  profit  to  the  injur/  of  the 
railroad  company  issuing  such  tickets,  is  au  ac- 
tionable wrong,  although  actual  malice  in  the 
sense  of  personal  ill  will  may  not  exist.  De- 
cree (1906)  Louisville  &  N.  R.  Co.  v.  Bitterman, 
144  F.  34,  75  C.  C.  A.  192,  affirmed.— Bit tennan 
▼.  Louisville  &  N.  R.  Co.,  28  S.  Ct.  91,  207  U. 
S.  205,  52  L.  Ed.  171,  12  Ann.  Cas.  693. 

^s»254.  Oonditioiis  in  tiokets. 

See  9  Cent.  Dig.  Carr.  89  1020-1026. 

Defendant  sold  plaintiff  a  ticket  to  a  point 
beyond  its  own  line  providing  that  in  selling 
the  ticket  defendant  acted  only  as  agent  of 
the  carrier  beyond  its  own  line,  and  was  not 
responsible  beyond  that  point;  that  the  ticket 
was  not  good  for  a  return  passage,  unless  the 
holder  identified  himself  at  the  office  of  the 
second  carrier,  and  unless  tiie  ticket  was  prop- 
erly stamped,  etc. ;  that  plaintiff  should  identity 
himself  whenever  required  by  conductors  or  oth- 
er agents  of  the  road ;  and  that  no  agent  had 
authority  to  alter  the  terms  of  the  contract. 
Plaintiff  presented  himself  for  identification  at 
the  required  place  and  at  a  proper  time  before 
the  departure  of  a  train^  but  no  agent  was  pres- 
ent to  perform  the  servlce^  or  stamp  the  ticket. 
Aifter  reaching  defendant  s  road,  plaintiff  was 
ejected  because  his  ticket  was  not  properly 
stamped,  although  he  offered  to  identify  himself 
to  the  conductor.  Held,  that  defendant  was 
under  no  oblig[ations  to  accept  the  ticket  until 
plaintiff  had  it  properly  stamped.— Mosher  v. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.,  127  U.  S.  390, 
8  S.  Ct.  1324,  32  L.  Ed.  249. 

In  assumpsit  against  a  railroad  company 
for  breach  of  a  contract  to  carry  plaintiff,  which 
contract  was  contained  in  a  ticket  accepted  and 
signed  by  plaintiff,  evidence  as  to  when  he  first 
knew  of  a  condition  contained  in  it  is  imma- 
terial, as  he  is  bound  by  the  conditions,  whether 
he  read  them  or  not. — Boy  Ian  v.  Hot  Springs  R. 
Co.,  132  U.  S.  146,  10  S.  Ct  60,  33  L.  Ed.  290. 

Where  plaintiff  failed  to  comply  with  an  ex- 
press provision  of  his  ticket  that  it  should  be 
stamped  and  signed  by  defendant's  agent  be- 
fore it  would  be  received  for  a  return  passage, 
he  IB  not  entitled  to  passage  thereon. — Id. 

The  express  recognition  in  the  act  to  regu- 
late commerce  of  the  power  of  carriers  engaged 
in  interstate  commerce  to  issue  nontransferable 
reduced-rate  excursion  tickets,  when  considered 
with  the  restrictions  embodied  in  the  act  con- 
cerning equality  of  rates,  and  with  the  prohibi- 
tion against  preferences,  must  be  regarded  as 
charging  the  carrier  with  the  duty  of  exercising 
due  diligence  to  prevent  the  use  of  such  tickets 
by  other  than  the  original  purchasers,  and  hence 
causes  the  nontransferable  clause  to  be  operative 
and  effective  against  anyone  who  wrongfully  at- 
tempts to  use  such  tickets.  Decree,  Ix>uis- 
villc  &  N.  R.  Co.  V.  Bitterman  (1906)  144  F. 
34,  75  C.  C.  A.  192,  affirmed.— Bitterman  v. 
Xouisville  &  N.  R.  Co..  28  S.  Ct.  m  207  U.  S. 
205,  52  L.  Ed.  171,  12  Ann.  Cas.  69^. 

A  carrier  may  sell  nontransferable  round- 
trip,  reduced-rate  excursion  tickets^  and  the  con- 
dition of  nontransferability  and  forfeiture  em- 
bodied therein  is  not  only  binding  upon  the  origi- 
nal purchaser,  but  upon  anyone  who  acquires 
such  a  ticket  and  attempts  to  use  the  same  in 
violation  of  its  terms.~Id. 

Presentation  of  mileage  book  by  original 
purchaser  for  transportation  of  another  accom- 
panying him  does  not  justify  a  forfeiture  of 
the  book  under  rule  providing  for  forfeiture  if 
presented  by  any  other  than  original  purchaser. 
—Southern  Ry.  Co.  v.  Campbell,  36  S.  Ct.  33, 
239  U.  S.  99,  60  L.  Ed.  165,  affirming  judgment 
Campbell  ▼.  Southern  Ry.  Co.,  77  S.  £.  745, 
94  S.  C.  95. 


(O  PERFORMANCE  OF  CONTRACT  OF 
TRANSPORTATION. 

^=»268.   Stopping   oTor   at   Intarmediate 
points. 

See  9  Cent  Dig.  Carr.  fit  1066-1069. 

Passengers  are  not  presumed  to  know  the 
regulations  of  railroad  companies  made  for  the 
guidance  of  conductors  of  trains  in  relation  to 
stop-over  privileges,  and  unless  the  passenger 
has  actual  knowledge  thereof,  or  the  face  of  his 
ticket  shows  the  rule  requiring  a  stop-over 
check,  he  is  entitled  to  rely  upon  the  repre- 
sentation of  the  ticket  seller  as  to  what  is  nec- 
essary to  entitle  him  to  such  privilege. — New 
York,  L.  E.  &  W.  R.  Co.  v.  Winter's  Adm'r, 
143  U.  S.  60,  12  S.  Ct.  356,  36  L.  Ed.  71. 

€=>269«   Obanees  and  transfers  to   oon- 
neouns  Unes. 

See  9  Cent  Dig.  Carr.  fifi  1000-1063. 

A  carrier  accepting  a  passenger  for  a  des- 
tination beyond  its  line  is  guilty  of  negligence 
by  delivering  him  at  the  junction  point  during 
a  storm  without  sufficient  shelter,  where  he 
could  have  reached  a  through  coach  on  the 
train  had  he  been  informed  there  was  such  a 
car.— Texas  &  P.  Ry.  Co.  v.  Bigger.  36  S,  Ct 
127,  239  U.  S.  330,  60  Lu  Ed.  310,  affirming 
judgment  218  F.  990,  133  C.  C.  A.  673. 

$=»870.  Dnties  of  oonneoting  earriers. 

See  9  Cent   Dig.   Cut.   89  1064-1066. 

A  connecting  carrier  owes  the  same  degree 
of  care  towards  a  through  passenger  alighting 
at  a  junction  point  to  change  cars  that  is  re- 
quired in  his  transportation.— Texas  &  P.  Ry. 
Co.  V.  Bigger,  36  S.  Ct  127,  239  U.  S.  330,  60 
L.  Kd.  310.  affirming  judgment  218  F.  990,  133 
C.  C.  A.  673. 

^=»873.  Actions  arising  out  of  breach  of 
oontraot. 
See  9  Cent.  Dig.  Carr.  fifi  1075-10B4. 

^=:»877.  — —  Damages. 

See  9  Cent  Dig.  Carr.  S§  1082-1084. 

The  amount  of  wages  or  profits  which 
plaintiff  alleges  he  could  have  earned  hy  se- 
curing employment  at  the  place  of  destination 
cannot  be  included  in  the  damages  recoverable 
for  a  carrier's  breach  of  contract  of  transporta- 
tion, where  plaintiff  did  not  know  what  his  oc- 
cupation or  business  would  be  at  the  place  of 
destination.  Judgment,  Morrison  v.  North 
American  Transportation  &  Trading  Co.  (C. 
C)  85  F.  802,  reversed.— North  American 
Transportation  ft  Trading  Co.  v.  Morrison,  20 
S.  Ct.  869,  178  U.  S.  262,  44  L.  Ed.  1061. 


Trial. 

See  9  Cent  Dig.  Carr.  Si  1080,  108L 

Whether  a  passenger  for  a  station  beyond 
the  carrier's  line  should  have  known  there  was 
a  through  coach  on  the  train  held  for  the  jury 
in  an  action  for  his  death  caused  by  exposure 
when  transferring  at  the  junction  point.— Texas 
ft  P.  Ry.  Co.  V.  Bigger,  36  S.  Ct  127,  239 
U.  S.  330,  60  L.  Ed.  310,  affirming  judgment 
218  F.  990,  133  C.  C.  A.  673. 

(D)  PERSONAL   INJURIES. 

Appellate  jurisdiction  of  Supreme  Court  in  ac- 
tion for  injuries,   see  Courts,   ^=»394(7). 

Due  process  of  law,  see  Constitutional  Law, 
<e=»301. 

Instruction  assuming  facts  in  action  for  in- 
juries, see  Trial,  ^=s>191. 

Interference  with  commerce,  see  Commerce, 
^s»62. 

Nature  of  action  for  injuries,  see  Action,  ^=»27. 
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^s»281.  Oare  as   to  persons   under  dis- 
ability. 

See  9  Cent.  Dig.  Carr.  18  1093-1097,  1241. 

An  invalid  passenger  is  entitled  to  receive 
the  same  general  high  degree  of  care  as  other 
passengers,  though  in  the  absence  of  notice  to 
the  carrier  of  her  condition,  she  is  not  entitled 
to  special  care.  Judgment,  Mathew  v.  Wabash 
R.  Co.  (Mo.  App.)  78  S.  W.  271,  affirmed.— 
Wabash  R.  Co.  v.  Mathew,  26  S.  Ct.  752,  199 
U.  S.  605,  50  li.  Ed.  329. 

^ss>262.  Persons  to  ^^liom  carrier  is  lia- 
ble. 

See  9  Cent.  Dig.  Carr.  SS  1103,  1107.  U08.  IIIS.  U16; 
44  Cent.  Dig.  St  R.  R.  S9  178-lk). 

A  railway  mail  derk  accepting,  when  off 
duty,  free  passage  in  interstate  transportation, 
does  not  forfeit  his  right  to  benefit  of  a  local 
law  charging  a  carrier  with  duty  to  exercise 
care  for  safety  of  gratuitous  passengers,  be- 
cause his  carriage  may  have  been  forbidden  by 
Hepburn  Act  June  29,  1906.— Southern  Pac. 
Co.  v.  Schuyler,  33  S.  Ct.  277.  227  U,  S.  601, 
57  L,  Ed.  662,  43  L.  R.  A.  (N.  S.)  901,  af- 
firming judgments  Schuyler  v.  Southern  Pac. 
Co..  109  P.  458,  37  Utah,  581,  and  109  P.  1025, 
37  Utah,  612. 

^s»283.  Acts    or    omissions    of    carrier's 
employes. 

See  9  Cent.  Dig.  Carr.  S§  1119-1124.  1140.  1141. 

Where  a  deck  passenger  has  notice  of,  and 
has  contracted  to  observe,  a  regulation  restrict- 
ing deck  passengers  to  a  particular  part  of 
the  boat,  and  the  steamboat  hands,  in  remov- 
ing him  from  a  place  in  which  he  had  no  right 
to  be,  use  unnecessary  and  excessive  force,  the 
company  is  liable  for  the  injuries  caused  to  the 
passenger  thereby. — New  Jersey  Steamboat  Co. 
V.  Brockett,  121  U.  S.  637,  7  S.  Ct  1039.  30 
L.  Ed.  1049. 

A  carrier  is  not  liable  in  damages  for  an 
injury  caused  to  a  passenger  by  its  servant  un- 
der circumstances  which  free  the  servant  from 
all  criminal  or  civil  responsibility. — New  Or- 
leans &  N.  E.  R.  Co.  V.  Jopes,  142  U.  S.  18, 
12  S.  Ct.  109,  35  L.  Ed.  919. 

When  a  railroad  conductor  shoots  a  pas- 
senger, under  the  belief,  which  is  reasonably 
warranted  by  the  passenger's  manner,  attitude, 
and  conduct,  that  an  immediate  assault  upon 
him  with  a  deadly  weapon  is  intended,  the 
company  is  not  liable  in  damages,  although  in 
fact  there  was  no  actual  danger. — Id. 

« 

^=»284.  Acts    of    fellow    passengers    or 
other  third  persons. 
See  9  Cent.  Dig.  Carr.  §9  1126.  1127-1135,  1173.  1222. 

Where  a  railway  company  delivers  cars  to 
a  mining  company  by  leaving  them  on  a  siding, 
it  is  bound  to  see  that  they  are  left  and  main- 
tained in  such  a  position  as  not  to  interfere 
with  trains  on  the  main  track ;  and  if  the 
mining  company  negligently  permits  them  to 
run  down  on  the  main  track,  whereby  a  train 
is  derailed  and  plaintiff  injured,  the  railway 
company  is  liable.— Union  Pac.  Ry.  Co.  v.  Har- 
ris, 158  U.  S.  326,  15  S.  Ct.  843,  39  L.  Ed. 
1003. 

^=:»286.  Act  of  God,  Tis  major,  or  inoTi- 
table  aooident. 

See  9  Cent.  Dig.  Carr.  9S  1136-1139. 

A  landslide  in  a  railway  cut,  which  results 
from  the  loosening  of  the  earth  in  its  sides  by 
a  fall  of  rain  which  is  not  of  unusual  violence, 
is  not  such  an  occurrence  as  is  embraced  in 
the  phrase  "act  of  God." — Gleeson  v.  Virginia 
Midland  Ry.  Co.,  140  U.  S.  435,  11  S.  Ct.  859, 
35  L.  Ed.  458,  reversing  judgment  5  Mackcy, 
356. 


^=»286.   Condition  and  nse  of  premises. 

See  9  Cent.  Dig.  Carr.  §S  1142-1148.  1150-1152. 

The  obligation  of  a  railroad  to  use  ordinary 
care  to  light  its  stations  and  approaches  ob- 
tains while  passengers  sustain  the  relation  of 
passengers,  such  as  when  leaving  the  train  for 
refreshment,  for  the  sending  of  telegrams,  and 
the  like.— Texas  &  P.  R.  Co.  v.  Stewart,  33  S. 
Ct.  548,  228  U.  S.  367,  57  L.  Ed.  875,  af- 
firming judgment  Same  y.  Miayer,  183  F.  575, 
105  C.  C.  A.  646. 

^=>287.   Taking  np   passengers. 

See  9  Cent.  Dig.  Carr.  91  1154-U59.  1161-1168. 

Where  one  who  had  procured  a  railroad 
ticket  necessarily  had  to  cross,  from  the  depot, 
an  intervening  track,  in  order  to  reach  his 
train  after  it  had  stopped  at  the  platform,  and 
in  so  doing  was  struck  and  killed  by  a  train 
coming  at  full  speed  in  the  opposite  direction, 
heldf  that  the  case  was  not  governed  by  the 
strict  rules  as  to  stopping,  looking,  and  listen- 
ing applicable  to  trespassers  or  to  strangers 
crossing  the  tracks,  and  the  question  whether 
he  was  guilty  of  contributorjr  negligexice  should 
have  boen  submitted  to  the  jury.  Judgment  7 
App.  D.  C.  79,  reversed. — ^Warner  v.  Baltimore 
A'  O.  R.  Co.,  18  S.  Ct.  68,  168  U.  S.  339,  42 
L.  Ed.  491. 

^=»288.  Snffioienoy  and  safety  of  means 
of  transportation. 

See  9  Cent  Dig.  Carr.  H  1168-117S,  1180-1185.  U88. 
1189. 


—  Railroad  tracks  and  road- 
beds. 

See  9  Cent.  Dig.  Carr.  99  1170-1176. 

It  is  negligence  for  the  servants  of  a  rail- 
road company  to  leave  a  freight  car,  for  five 
or  ten  minutes  before  the  approach  of  an  in- 
coming passenger  train,  standing  on  a  side 
track  so  near  the  main  line  as  to  make  a  col- 
lision inevitable,  and  a  passenger  on  the  lat- 
ter, injured  thereby,  is  entitled  to  recover. — 
Farlow  v.  Kelly,  108  U.  S.  288,  2  S.  Ct  555. 
27  L.  Ed.  726. 

A  railroad  company  which  maintains  a  cut 
with  sides  in  such  a  condition  that  a  landslide 
occurs  therein  is  guilty  of  negligence,  though 
the  immediate  cause  of  the  accident  was  vibra- 
tion produced  by  a  train  passing  through  the 
cut.--Glocson  V.  Virginia  Midland  Ry.  Co.,  140 
U.  S.  435,  11  S.  Ct.  S59,  35  L.  Ed.  458,  re- 
versing judgment  5  Mackey,  356. 

^=:»204.  Management  of  oonTeyanees. 

See  9  Cent  Dig.  Carr.  99  1191-1216,  1219.  1220. 

^=:»295.  — —  In  general* 

See  9  Cent  Dig.  Carr.  99  U91-1197,  1199,  1218-1215, 
1219,  1220. 

In  an  action  against  a  railroad  company 
for  negligent  injuries,  an  instruction  that,  if 
defendant  undertook  to  manage  and  conduct 
the  running  of  trains  by  telegraph,  it  was  bound 
to  have  a  proper  line  for  this  purpose,  with  a 
reasonable  number  of  stations  and  operators  to 
properly  control  the  movements  of  trains,  is 
correct. — Grand  Trunk  Ry.  v.  Walker,  154  U. 
S.  653,  14  S.  Ct.  1180,  25  L.  Ed.  977. 

^=:»303.   Setting  down  passengers. 

See  9  Cent.  Dig.  Carr.  99  1216.  1218,  1224,  1226-12S2p 
1234-1240.  1243. 

It  is  the  duty  of  a  street-railroad  company 
to  safely  carry  and  deliver  a  passenger,  and,  in 
doing  so,  not  only  to  provide  safe  and  conveni- 
ent means  of  entering  and  leaving  the  cars, 
but  to  stop  when  the  pasvsenger  is  about  to 
ali{;ht,  and  not  to  start  the  car  until  he  baa 
ali{-hted.— Washington  &  G.  R.  Co.  v.  Tobrinor. 
147  U.  S.  571,  13  S.  Ct.  557,  37  U  Ed.  281. 
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es5>305.  Pyozimate  eavae  of  injury. 
See  •  Cent  Dig.  Carr.  99  U32,  U36-1139.  1245.  1246. 

If  a  horse-car  driver  was  negligent  in  at- 
tempting to  cross  a  steam  railroad  in  front  of 
an  approaching  train,  resulting  in  injury  to  a 
passenger  who  jumped  from  the  car  in  a  rea- 
sonable effort  to  avoid  injury  from  the  ex- 
pected collision,  the  fact  that  the  negligence  of 
the  gateman  in  lowering  the  gate  between  the 
horses  and  the  car  united  in  producing  the  re- 
sult does  not  absolve  the  horse-car  company 
from  liability— Washington  &  G.  R.  Co.  v. 
Hickey,  17  fcl.  Ct.  661,  166  U.  S.  521,  41  L.  Ed. 
1101. 

Leavin^f  a  baggage  truck  at  the  very  end 
of  the  station  platform,  at  or  near  the  place 
where  it  has  been  used  in  unl6ading  baggage 
from  the  baggage  car  of  a  train,  and  failing  to 
light  the  platform  at  that  i>oint,  is  not  such  neg- 
ligence as  will  render  the  railway  company  lia- 
ble, where  a  person,  while  endeavoring,  by  run- 
ning alongside  the  rapidly  receding  train,  to  re- 
store a  child  in  his  arms  to  its  mother,  who  is 
standing  on  the  platform  of  a  car,  stumbles  over 
the  truck  in  the  dark,  and  drops  the  child,  to  its 
injury,  as  the  railway  is  not  bound  to  foresee 
and  guard  against  such  extraordinary  conduct. 
Judgment  (1907)  89  P.  207,  18  Okl.  75,  revers- 
ed.—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Calhoun, 
29  S.  Ct.  321,  213  U.  S.  1,  53  L.  Ed.  671. 

^=>306.   Companies  or  persons  liable. 

See  9  Cent.  Dig.  Carr.  99  1249-1251;    41  Cent.  Dig. 
R.   R.  99  812.  841. 

The  illegality  of  an  agreement  or  arrange- 
ment under  which  a  train  is  run  by  a  rail- 
road company  over  the  track  of  another  com- 
pany will  not  relieve  the  owner  of  the  train 
from  liability  for  damages  to  a  passenger 
caused  by  the  negligence  of  its  agents  or  serv- 
ants. Judgment  14  App.  D.  C.  262,  affirmed.— 
Chesapeake  &  O.  Ry.  Co.  v.  Howard,  20  S. 
Ct.  880,  178  U.  S.  153,  44  L.  Ed.  1015. 

The  existence  of  a  lease  by  a  railroad  com- 
pany of  its  road  for  an  annual  rental  will  not 
relieve  a  company  which  is  running  a  train 
-over  the  road  from  liability  for  injury  to  a 
passenger  caused  bjr  the  negligence  of  its  own 
agents  or  servants  in  charge  of  the  train. — Id. 

«=s»307.  LimitaUon  of  UabiUty. 

See  9  Cent  Dig.  Carr.  99  1252-1269.  1491. 

A  stipulation  in  a  railway  pass  that  the 
railway  company  shall  not  be  liable  to  the  user 
"under  any  circumstances,  whether  of^  negli- 
gence of  agents  or  otherwise,  for  any  injury  to 
the  iKirson,"  violates  no  rule  of  public  policy, 
and  relieves  the  company  from  liability  for  per- 
sonal injuries  resulting  from  the  ordinary  neg- 
ligence of  its  employes  to  one  riding  on  the 
pass,  who  has  accepted  it  with  knowledge  of 
Its  conditions.  Judgment  116  F.  324,  54  C.  C. 
A.  196,  reversed.— Northern  Pac.  Ry.  Co.  v. 
Adams,  24  S.  Ct.  408,  192  U.  S.  440,  48  L.  Ed. 
513. 

A  stipulation  in  a  free  railway  pass,  re- 
quiring the  user  to  assume  the  risk  of  injury 
due  to  the  carrier's  negligence,  is  binding  on 
a  person  accepting  the  privilege,  although  no- 
tice of  such  stipulation  may  not  have  been 
brought  home  to  her.  Judgment  20  App.  D.  C. 
500,  affirmed. — Boering  v.  Chesapeake  Beach 
Ry.  Co.,  24  S.  Ct.  515,  193  U.  S.  442,  48  L.  Ed. 
742. 

A  carrier  may  validly  stipulate  in  a  pass  for 
interstate  transportation  issued  to  the  wife  of 
an  employ^  under  Act  June  29,  1906,  §  1,  that 
it  shall  not  be  liable  for  negligent  injury  to  her 
person.— Charleston  &  W.  C.  R.  Co.  v.  Thomp- 
son, 34  S.  Ct.  964,  234  U.  S.  576,  58  L.  Ed. 
1476,  reversing  judgment  79  S.  E.  242,  13  Ga. 
App.  541. 


Provision  in  contract  by  Pullman  car  por- 
ter releasing  carriers  from  liability  for  injuries 
held  a  complete  bar  to  recovery  for  injuries 
received  in  a  collision  due  to  carrier's  negli- 
gence.— Robinson  v.  Baltimore  &  O.  R.  Co.,  35 
S.  Ct.  491,  237  U.  S.  84,  59  L.  Ed.  849,  affirm- 
ing judgment  40  App.  D.  C.  169. 

A  Pullman  porter  may  stipulate  in  his  con- 
tract with  the  Pullman  Company  to  exempt  any 
carrier  hauling  cars  from  liability  for  injuries, 
notwithstanding  the  prohibition  of  Employers' 
Liability  Act  April  22,  1908,  §  5;  he  not  being 
an  employ^  of  the  carrier. — Id. 

^=:»309.   Actions  for  injuries. 

See  9  Cent.  Dig.  Carr.  99  1118,  1126.  U49,  1153.  1160. 
1167,  1179,  1190,  1217.  1233,  1244.  1247,  1248,  1270- 
1274,  1276-1283,  1286-1295,  1297-1305,  1307-1336.  13A0- 
1345. 

(©=»314.  —  Pleading. 

See  9  Cent.  Dig.  Carr.  99  1260,  1270,  1273.  1274.  1276- 
1280;    37  Cent  Dig.  Negllg.  9  182. 

Where  a  complaint  against  two  railroad 
companies  designates  them  as  several  defend- 
ants, and  alleges  that  each  is  a  corporation,  aad 
that  they  'jointly  own  and  operate  the  road  on 
which  plaintiff  was  injured,  and  jointly  commit- 
ted the  acts  causing  such  injury,  an  allegation 
that  they  together  "were  a  common  carrier  of 
passengers  on  said  road"  cannot  be  construed 
to  mean  that  they  were  a  single  company,  and 
so  incapable  of  separate  liability. — ^Atlantic  & 
P.  Ry.  Co.  V.  Laird,  17  S.  Ct.  120,  164  U.  S. 
393,  41  L.  Ed.  485,  affirming  judgment  58  F. 
760,  7  C.  O.  A.  489. 

^=^315.  ^mmm  Issues,  proof,  and  Tarianoe. 

See  9  Cent  Dig.  Carr.  99  1270,  1281.  1282. 

A  declaration  having  alleged  that  plaintiff 
was  injured  by  being  pushed  from  a  horse  car 
at  a  crossing  in  the  commotion  caused  by  an 
approaching  train,  proof  that  she  was  injured 
by  jumping  from  the  car  in  a  reasonable  effort 
to  avoid  danger  is  not  a  substantial  variance. 
—Washington  &  G.  R.  Co.  v.  Hickey,  17  S.  Ct. 
661,  166  U.  S.  521,  41  L.  Ed.  1101. 

Agreement  of  Pullman  car  porter  to  release 
carrier  from  liability  for  injuries  sustained  held 
properly  admitted  in  evidence  under  plea  of  not 
guilty  in  a  suit  for  damages  sustained  in  a  col- 
lision.— Robinson  v.  Baltimore  &  O.  R.  Co.,  35 
S.  Ct.  491,  237  U.  S.  84,  59  L.  Ed.  849,  affirm- 
ing judgment  40  App.  D.  C.  169. 

^=»317.  ^p.  Admissibility    of    evideno^. 

See  9  Cent  Dig.  Carr.  §9  1295.  1297-1305. 

In  an  action  by  a  passenger  against  a  car- 
rier for  injuries  sustained  through  the  negli- 
gence of  defendant's  servant,  defendant,  in  order 
to  prove  that  plaintiff  was  a  trespasser,  may 
ask  plaintiff,  on  cross-examination,  if  he  did  not 
refuse  to  pay  his  fare  or  leave  the  coach,  when 
plaintiff  has  testified  that  he  was  rightfully  in 
the  coach  as  a  passenger  under  the  usual  con- 
ditions.—Gilmer  V.  Higley,  110  U.  S.  47,  3  S.  Ct. 
471,  28  li.  Ed.  62. 

In  an  action  against  a  railroad  corporation 
for  personal  injuries,  there  being  evidence  Xend- 
ing  to  show  that  the  accident  was  caused  by  a 
worn-out  rail,  evidence  as  to  the  general  con- 
dition of  the  track,  and  that  the  rails  had  been 
in  use  a  great  many  years,  is  admissible  as 
tending  to  show  that  a  worn-out  rail  was  the 
cause  of  the  accident,  and  that  defendant  had 
neglected  to  repair  the  defect— Vioksburg  &  M. 
R.  Co.  v.  Putnam,  118  U.  S.  545.  7  S.  Ct  1,  30 
L.  Ed.  257. 

^=^318.  ^»  Snffioienoy  of  oTidenee. 

See  9  Cent  Dfg.  Carr.  99  1270,  1807-1314. 

In  an  action  against  a  steamship  company 
for  causing  the  death  of  plaintiff*s  intestate  in 
a  collision  between  two  of  defendant's  vessels. 
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on  one  of  which  the  intestate  Tfaa  l^oing  from 
New  York  to  Stoniugton,  where  the  only  evi- 
dence as  to  the  intestate's  death  was  that  of  a 
witness  who  testified  that  he  saw  the  dead  body 
at  Stonington  two  days  after  the  collision,  there 
being  no  evidence  as  to  what  caused  the  intes- 
tate's death,  or  how  his  body  came  to  be  found 
there,  it  is  error  to  direct  the  jury  to  find  for 
plaintiff,  the  proof  not  showing  that  the  intes- 
tate lost  his  life  in  consequence  of  the  collision. 
—Providence  &  S.  S.  S.  Co.  v.  Clare,  127  U. 
S.  45,  8  S.  Ct.  1094,  82  L.  Ed.  199. 


—  Damages. 

See  9  Cent.  Dig.  Carr.  SS  1388-1345. 

For  wrongful  arrest  of  a  passenger  on  a 
railway  train  by  the  conductor,  the  railroad 
company  is  not  liable  to  punitive  damages,  in 
addition  to  such  damages  as  will  compensate 
the  passenger  for  his  outlay  and  injured  feel- 
ings, merely  on  the  ground  that  the  conductor's 
illegal  conduct  was  wanton  and  oppressive, 
where  it  is  not  shown  that  he  was  known  to  the 
company  to  be  an  unsuitable  person,  or  that  it 
participated  in.  approved,  or  ratified  his  treat- 
ment of  the  passenger. — Lake  Shore  &  M.  S. 
Ry.  Co.  V.  Prentice,  147  U.  S.  101,  13  S.  Ct. 
261,  37  L.  Ed.  97. 

^=»320.  «—  Questions  for  Jury. 

See  9  Cent.  Dig.  Carr.  S§  1118.  1126.  1149.  1153.  1160. 
1167,  1179.  1190,  1217,  1238,  1244.  1248.  1815-1825;  87 
Cent.  Dig.  NegUg.  |  301. 

Whether  it  is  negligence  to  run  a  street  car 
at  full  speed  past  a  usual  stopping  place  when 
persons  can  plainly  be  seen  standmg  upon  the 
platform  between  the  inner  rails,  awaitinfif  a 
car  approaching  from  the  opposite  direction,  is  a 
question  for  the  jury,  where  the  street  car  com- 
pany had  sanctioned  such  a  practice  on  the  part 
of  intending  passengers,  and  the  space  between 
the  rails,  whue  wide  enough  to  enable  a  person 
standing  in  the  center  to  escape  injury,  left  but 
a  narrow  margin  of  safety.  Judgment  (1904)  23 
App.  D.  C.  551,  reversed. — Chunn  v.  City  &  Sub- 
urban Ry.  of  Washington,  28  S.  Ct  63,  207  U. 
S.  302.  52  L.  Ed.  219. 

The  duty  to  keep  an  elevator  door  shut 
cannot  be  said  not  to  exist,  as  a  matter  of  law, 
in  favor  of  all  passengers,  whether  the  car  is 
crowded  or  not.— Munsey  v,  Webb,  34  S.  Ct. 
44,  231  U.  S.  150,  58  L.  Ed.  162,  affirming  judg- 
ment 37  App.  D.  C.  185. 

Failure  to  dose  the  elevator  door  or  to 
guard  the  open  space  with  the  arm  of  the  eleva- 
tor boy,  cannot,  as  a  matter  of  law,  be  said  not 
to  be  the  proximate  cause  of  the  death  of  a 
passenger  who  fell  into  the  opening  while  the 
car  was  ascending.— Id. 

^s»321.  «—  Instvaotions. 

See  9  Cent.  Dig.  Carr.  H  1247.  1326-1336.  1848. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  passenger,  where  an  instruction 
is  given  for  defendant  that  the  burden  of  proof 
is  on  plaintiff  to  show  negligence  from  which  his 
injury  resulted,  it  is  error  to  refuse  to  modify 
the  instruction  by  adding  that  the  injury  itself, 
if  plaintiff  was  in  the  exercise  of  ordinary  care, 
is  prima  facie  evidence  of  negligence.— Gleeson 
▼.  Virginia  Midland  Ry.  Co.,  140  U.  S.  435,  11 
S.  Ct.  859,  35  L.  Ed.  458,  reversing  judgment 
5  Mackey,  356. 

The  trial  court  is  not  bound  to  grant  an 
instruction  which  assumes  that  there  is  no  evi- 
dence of  negligence  on  the  part  of  the  conductor 
of  a  street  car  toward  a  passenger  attempting 
to  alight  therefrom,  and  that  the  negligence,  if 
any,  was  wholly  that  of  the  motorman,  where 
the  whole  case  as  to  the  alleged  negligence  of 
the  company  was  properly  submitted  to  the 
'jury,  leaving  them  to  determine  whether,  un- 
der all  the  evidence,  the  injury  was  caused  by 
the  negligence  of  its  employes  or  any  of  them. 
Judgment,  City  &  S.  Ry.  Co.  t.  Svedborg,  20 


App.  D.  C.  548,  affirmed.— City  &  S.  Ry.  of 
Washington  v.  Svedborg,  24  S.  Ct.  656,  194  U. 
S.  201,  48  L.  Ed.  935. 

In  an  action  by  a  passenger  for  injuries. 
It  is  proper  to  instruct  that  if  in  making  the 
coupling,  the  attempt  to  accomplish  which  oc- 
casioned the  collision  and  consequent  injury,  the 
company  used  a  degree  of  caret  or  caution  less, 
in  however  small  a  degree,  than  the  utmost 
care  of  very  cautious  railroad  men  under  the 
s^me  or  similar  circumstances,  then  the  de- 
fendant was  not  cautious.  Judgment,  Mathew 
V.  Wabash  R.  Co.  (Mo.  App.)  78  S.  W.  271,  81 
S.  W.  646,  115  Mo.  App.  468,  affirmed.— Wabash 
R.  Co.  V.  Mathew,  26  S.  Ct  752,  199  U.  S.  605, 
50  L.  Ed.  329. 

(B)  CONTRIBUTORY  NEGLIGENCE  OP 
PERSON  INJURED. 

^»327.  Awaitlns  *nd  seeking  transport 
tation. 

See  9  Cent  Dig.  Carr.  H  1863-1366. 

A  railroad  company  owes  to  one  standing 
to  it  in  the  relation  of  a  passenger,  who  must 
necessarily  cross  its  tracks  at  a  way  station  to 
reach  his  train,  a  higher  degree  of  care  than 
that  due  to  mere  trespassers  or  strangers;  and 
the  passenger  has  a  right  to  rely  on  the  exer- 
cise of  such  care  by  the  company.  Judgment 
7  App.  D.  C.  79,  reversed.— Warner  v.  Balti- 
more &  O.  R.  Co.,  18  S.  Ct  68,  168  U.  S.  339, 
42  L.  Ed.  491. 

^=:»329.  In  transit. 

See  9  Cent.  Dig.  Carr.  SS  1370-1884. 

^=»331.  «—  Dangerons   position* 

See  9  Cent  Dig.  Carr.  IS  1371,  1374-1382. 

A  passenger  in  a  railroad  car,  who,  while 
riding  with  his  elbow  on  the  sill  of  an  open 
window,  is  so  jarred  by  a  collision  that  his  arm 
is  thrown  outside  the  car,  and,  coming  in  con- 
tact with  another  car,  is  crushed,  is  not  guilty 
of  contributory  negligence.— Farlow  v.  Kelly, 
108  U.  S.  288,  2  S.  Ct  555,  27  L.  Ed.  726. 

^=:»333.  LeaTins  eonToyanoe. 

See  9  Cent  Dig.  Carr.  fiS  1385,  1386,  1388-1397. 

If  a  conductor  of  a  street  car  negligently 
fails  to  observe  whether  a  passenger  has  alight- 
ed, or,  knowing  that  he  has  not,  negligently 
starts  the  car  with  a  sudden  jerk.  In  conse- 
quence whereof  the  passenger  is  thrown  from 
the  step,  and  injured,  such  negligence  as  might 
be  imputed  to  the  passenger  in  being  upoti  the 
step  at  all  cannot  be  properly  considered  as  con- 
tributory negligence.— Washington  &  O.  R.  Co. 
V.  Tobriner,  147  U.  S.  671,  18  S.  Ct  657,  37  L, 
Ed.  284. 

In  an  action  against  a  railroad  company  for 
death  by  wrongful  act,  plaintiff's  testimony  was 
that  deceased,  after  leaving  a  train  at  a  small 
way  station,  stopped  to  help  a  family,  including 
two  small  children,  to  alight  from  the  car,  and 
started  towards  the  station,  purposing  to  spend 
the  night  there.  In  so  doing  he  stepped  upon 
an  intervening  track,  which  had  been  leveled 
up  with  earth  for  crossing,  and  was  struck  by 
a  train  which  was  moving  rapidly  without  ring- 
ing a  bell.  The  family  that  deceased  had  as- 
sisted barely  escaped,  and  two  members  thereof 
testified  that  they  did  not  know  that  they  were 
walking  upon  a  track,  and  had  no  idea  that  an 
engine  was  approaching.  There  was  no  light 
except  a  bonfire  and  the  locomotive  headlights. 
There  was  some  conflicting  testimony  as  to  these 
facts,  but  the  jury  gave  a  verdict  for  plaintiffs. 
Ileldf  that  defendant  was  not  entitled  to  an  in- 
struction that  deceased  was  guilty  of  contributory 
negligence. — Richmond  &  D.  R.  Co.  v.  Powers, 
149  U.  S.  43,  13  S.  Ct.  748,  37  L.  Ed.  642. 

■    A  flight  of  steps  descended  from  a  railroad 
station  about  15  feet  to  an  unimproved  street 
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paasmg  under  the  .tracks,  with  aneven  surface, 
being  a  natural  ravine,  down  which  ran  a  large 
stream,  making  the  ground  marshy.  It  wai^  the 
universal  custom  for  persons  going  across  the 
railroad  to  cross  over  the  tracks.  HM,  that 
there  was  no  absolute  obligation  upon  a  passen- 
ger, alighting  from  a  train  on  a  dark  night,  the 
street  being  unUghted,  to  use  it  in  crossing  the 
railroad  to  reach  his  home. — Chicago,  M.  &  St. 
P.  Ry.  Co.  V.  Lowell,  151  V.  S.  209,  14  S.  Ct. 
281,  38  L.  Ed.  131. 

^=s>334.  Disobedienee  of  rules  of  oarrier. 

See  9  Cent  Dig.  Carr.  |  1855. 

A  i^assenger,  while  crossing  the  track  next 
the  train  he  had  left,  was  injured  by  another 
train  passing  thereon.  He  had  alighted  on  that 
side,  contrary  to  a  notice  of  the  railway  com- 
pany, without  special  necessity,  but  it  was  cus- 
tomary for  passengers  to  do  so,  without  ob- 
jection. There  was  no  manifest  danger,  and 
he  got  off  in  such  a  way  that  he  could  not  have 
failed  to  see  a  train  coming,  if  properly  lighted. 
Held,  that  disregarding  the  notice  was  not,  as 
matter  of  law,  contributory  negligence. — Chicago, 
M.  &  St.  P.  Ky.  Co.  V.  Lowell,  151  U.  S.  209, 
14  S.  Ct.  281,  38  h.  Ed.  131. 

A  shipper  of  stock  in  an  emigrant  car, 
who  rode  with  it  in  the  car  in  violation  of  the 
terma  of  his  contract,  which  required  him  to 
remain  in  the  caboose  while  the  train  was  in 
motion,  was  not  for  that  reason  guilty  of  neg- 
ligence preventing  his  recovery  for  an  injury 
ivhich  resulted  from  the  negligence  of  defend- 
ant's servants  in  charge  of  the  train  while  the 
car  was  stationary,  and  while  plaintiff  was 
giving  proper  attention  to  his  stock.  Judgment 
76  F.  550,  22  C.  C.  A.  314,  affirmed.— Texas  & 
P.  Ry.  Co.  V.  Beeder,  18  S.  Ct  706.  170  U.  S. 
530,  42  L.  Ed.  1134. 

^=s»339.  Proximate  eanse  of  injury. 

See  9  Cent.  Dig.  Carr.  8  1353. 

A  shipper  of  stock  in  an  emigrant  car,  who 
rode  with  it  in  the  car  in  violation  of  the  terms 
of  his  contract,  which  required  him  to  remain 
in  the  caboose  while  the  train  was  in  motion, 
ivaa  not  for  that  reason  guilty  of  negligence 
preventing  his  recovery  for  an  injury  which 
resulted  from  the  negligence  of  defendant's  serv- 
ants in  charge  of  the  train  while  the  car  was 
stationary,  and  while  plaintiff  was  givingproper 
attention  to  his  stock.  Judgment  76  F.  550, 
22  C.  C.  A.  314,  affirmed.— Texas  &  P.  Ry.  Co. 
v.  Reeder,  18  S.  Ct  705,  170  U.  S.  530,  42  L. 
Ed.  1134. 

The  conduct  of  an  elderly  woman  passenger 
once  safely  on  a  train,  in  attempting  to  alight 
to  ascertain  whether  such  train  is  the  right  one, 
where  no  one  had  entered  the  car  for  some 
ten  minutes  and  there  was  no  one  in  charge, 
is  not  the  intervention  of  a  new  proximate  cause 
of  her  injury  by  falling  from  the  car  platform 
which  will  relieve  the  carrier  from  liability  for 
its  negligent  failure  to  light  the  station  grounds 
properly.— Texas  &  P.  R.  Co.  v.  Stewart,  33 
S.  Ct.  548.  228  U.  S.  357,  57  L.  Ed.  875,  af- 
firming judgment  Same  v.  Mayer.  183  F.  575, 
105  C.  C.  A.  046. 

^s»342.  Contributory        neglisenee        as 
KToand  of  defense. 

See  9  Cent  Dig.  Carr.  (S  1346.  1360-1386.  1388-1408. 


— —  Questions  for  Jury. 

See  9  Cent.  Big.  Carr.  U  1346,  1350-1386.  1388-1397. 
1402. 

The  court  need  not  direct  the  jury  to  find 
for  a  street  railway  company,  in  an  action  to 
recover  damages  for  the  injuries  sustained  by 
a  passenger  in  alighting  from  one  of  Its  cars, 
where  there  was  evidence  on  behalf  of  the 
plaintiff  of  a  substantial  character,  bearing  up- 
on the  general  issue  as  to  the  carrier's  negn- 


gence.  Judgment,  City  &  S.  Ry.  Co.  v.  Sved- 
borg,  20  App.  D.  C.  543,  affirmed.— City  &  S. 
Ry.  of  Washington  v.  Svedborg,  24  S.  Ct.  65^, 
194  U.  S.  201,  48  L.  Ed.  935. 

A  person  is  not,  as  a  matter  of  law,  guilty 
of  such  contributory  negligence  in  following 
the  customary  practice  sanctioned  by  a  street 
car  company  of  standing  upon  the  platform  be- 
tween the  two  inner  rails  at  a  usual  stopping 
place,  awaiting  an  approaching  car,  as  pre- 
cludes a  recovery  for  injuries  sustained  from 
being  struck  by  a  car  which  ran  by  this  stop- 
ping place  on  the  other  track  at  full  speed, 
where  the  space  between  the  rails,  thongh 
leaving  but  a  narrow  margin  of  safety,  was 
wide  enough  to  permit  a  person  standing  direct- 
ly in  the  center  to  escape  injury.  Judgment 
(1904)  23  App.  D.  C.  551,  reversed.—Ohunn  v. 
City  &  Suburban  Ry.  of  Washington,  28  S.  Ct. 
63,  207  U.  S.  302,  52  L.  Ed.  219. 

An  elderly  woman  passenger  is  not  guilty 
of  contributory  negligence  as  a  matter  oi  law 
in  alighting  to  ascertain  whether  the  train  she  is 
on  is  the  right  one,  so  as  to  bar  recovery^  for 
injuries  sustained  through  the  carrier's  failure 
properly  to  light  the  station  grounds,  where 
there  was  no  one  in  charge  of  her  car. — ^Texas 
&  P.  R.  Co.  V.  Stewart,  33  S.  Ct.  548,  228  U. 
S.  357,  57  L.  Ed.  875,  affirming  judgment  Same 
V.  Mayer,  183  F.  575,  105  C.  C.  A.  640. 

(F)  EJECTION  OF  PASSENGERS  AND  IN- 
TRUDERS. 

^s»354.  Failure  to  proenre  tleket  or  pay 
fare. 

See  9  Cent.  Dig.  Carr.  SS  1409.  141(K  1416-1438. 

®=»356.  —  DefeotiTe  or  liiTalid  tlekets* 

See  9  Cent  Dig.  Carr.  8S  1409.  1410,  1428-1432. 

Plaintiff  not  having  attempted  to  have  the 
ticket  stamped,  and  declining  to  pay  any  further 
fare,  the  fact  that  defendant's  conductor  did 
not  inform  him  of  the  amount  of  fare  required 
before  ejecting  him  from  the  train  is  immaterial. 
— Boylan  v.  Hot  Springs  R.  Co.,  132  U.  S.  146, 
10  S.  Ct  50,  33  L.  Ed.  290. 

^=»361.  Intmdera  amd  trespamera. 

See  9  Cent  Dig.  Carr.  fi|  1409-1466,  1469.  1470.  1472- 
1476,  1478-1601. 

Money  paid  by  a  railroad  company  as  dam- 
ages and  expenses  of  a  suit  brought  against  it 
for  ejecting  a  passenger,  who  refused  to  pay 
fare  except  by  presenting  a  coupon  issued  by  a 
connecting  line  without  authority,  cannot  be 
recovered  from  the  latter;  for  the"  only  rem- 
edy, as  against  it,  was  to  refuse  to  recognize  the 
coupon,  and  the  subsequent  ejection,  particularly 
if  accompanied  by  unnecessary  force,  was  not 
made  legally  necessary  by  its  act  in  selling  the 
ticket,  but  was  upon  the  sole  responsibility  of 
the  company  causing  the  same.— Pennsylvania 
R.  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  157  U. 
S,  225,  15  S.  Ct  576,  39  L.  Ed.  682. 

^=»375.   Aetlons  for  ^rronKfiil  ejection. 

See  9  Cent  Dig.  Carr.  SS  1463-1466.  1469.  1470,  1472- 
1501. 

^=»382.  — —  Damases* 

See  9  Cent  Dig.  Carr.  IS  1478.  1483-1491. 

A  railway  company  is  not  liable  to  punitive 
damages  for  the  malicious  acts  of  its  conductor 
in  expelling  a  passenger,  if  it  did  not  direct  the 
acts  or  subsequently  ratify  them. — Lake  Shore 
&  M.  S.  Ry.  Co.  V.  Prentice,  147  U.  S.  101,  13 
S.  Ct.  261,  37  L.  Ed.  97. 

€=:»384.  — —  Instmetloas. 

See  9  Cent  Dig.  Carr.  St  1497-lSOO. 

Where  a  passenger  riding  on  a  street  car 
on  a  transfer  ticket  given  him  by  the  agent  of 
the  company,  at  the  place  where  the  lines  inter- 
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sect  each  other,  Is  ejected  from  the  car  on  the 
ground  that  his  ticket  only  entitled  him  to  ride 
on  the  other  line,  in  an  action  to  recover  dam- 
ages for  the  ejection,  an  instruction  that,  if  the 
agent  of  the  company  had  made  a  mistake  in 
giving  him  the  wrong  ticket,  he  was  entitled  to 
damages,  and  if  the  agent  had  willfully  given 
him  the  wrong  ticket,  and  ejected  him,  he  was 
entitled  to  vindictive  damages,  but  that,  if  the 
jury  believe  plaintiff  did  not  get  off  the  line 
of  cars  as  related  by  him,  but  came  from  an- 
other line,  and  received  the  transfer  ticket  with- 
out objection,  and  undertook  to  ride  on  the  line 
that  it  did  not  call  for,  he  was  not  entitled  to 
recover,  wull  not  be  held  erroneous,  after  a  ver- 
dict for  defendant,  when  there  is  evidence  to 
support  such  verdict.— Carpenter  v.  Washington 
&  G.  R.  Co..  7  S.  Ct  l()02i  121  U.  S.  474,  3Q 
U  Ed.  1015. 

Where  plaintiff's  evidence  plainly  shows  the 
use  of  unnecessary  and  excessive  force,  the  court 
may  instruct  the  jury  that,  if  they  believe  the 
plaintiff's  evidence,  "as  a  matter  of  law,  there 
was  more  force  used  than  was  necessary  to  ac- 
complish the  result,  and  the  plaintiff  is  en- 
titled to  a  verdict,"  if  the  court  at  the  same 
time  presents  the  case  as  made  out  by  the  evi- 
dence for  the  defendant.— New  Jersey  Steam- 
boat Co.  V.  Brockett,  121  U.  S.  637,  7  S.  Ct 
1039,  30  L.  Ed.  1049. 

(G)  PASSENGERS*  EFFECTS. 
On  vessels,  see  Shipping,  ^=»167. 

^=»304.   Cl&eolu  and  receipts. 

See  9  Cent.  Dig.  Carr.  S!  1&04,  1506,  1518. 

A  railway  carrier  receiving  baggage  for  in- 
terstate transportation  is  not  required  to  give 
any  other  receipt  than  the  customary  baggage 
check,  under  Act  Feb.  4,  1887,  §  20,  as  amend- 
ed by  Act  June  29,  1906,  §  7,  requiring  the  rail- 
road receiving  property  for  transportation  in 
interstate  commerce  to  issue  a  receipt  or  bill 
of  lading  therefor. — Boston  &  M.  R.  R.  v.  Hook- 
er, 34  S.  Ct.  526,  233  U.  S.  97,  58  L.  Ed.  808, 
L.  R.  A.  1915B,  450,  Ann.  Cas.  1915D,  593, 
reversing  judgment  Hooker  v.  Boston  &  M.  R. 
R.,  95  N.  E.  945,  209  Mass.  598,  Ann.  Cas. 
1912B,  669. 

C=»307.  Loss  or  injury. 

See  9  Cent  Dig.  Carr.  |fi  1619-15S7. 

^=s>400.  —  Notiee  to  carrier  of  nature 
or  Talne  of  soods. 
See  9  Cent.  Dig.  Carr.  SS  1531-1534. 

The  traveling  salesman  of  a  firm  of  jewel- 
ers bought  a  ticket  over  defendant's  road,  and 
demanded  a  check  for  his  trunk,  without  saying 
anything  as  to  its  contents.  The  trunk  contain- 
ed a  stock  of  jewelry,  from  which  sales  were 
to  be  made  to  his  principals*  customers  at 
various  places;  but,  except  that  it  was  un- 
usually heavy  for  its  size,  there  was  nothing  to 
indicate  its  contents,  and  defendants'  baggage 
agent  checked  it  without  any  inquiries.  The 
car  in  which  it  was  placed  was  thrown  from  the 
track,  and  the  trunk  and  its  contents  were  de- 
stroyed by  fire.  It  was  shown  that  it  was  usual 
to  transport  such  trunks  in  this  way,  but  there 
was  no  evidence  that  any  railroad  company 
would  do  so  if  notified  of  their  character  and 
contents.  Held,  that  the  railroad's  liability,  un- 
der the  circumstances,  was  onl^  as  for  personal 
baggage,  and  the  value  of  the  jewelry  could  not 
be  recovered  from  it. — Humphreys  v.  Perry,  148 
U.  S.  627,  13  S.  Ct.  711,  37  L.  Ed.  587. 


«—  Property  under  eontrol  of 
passenser. 

See  9  Cent  Dig.  Carr.  8  1529. 

A  railroad  company  is  not  liable  in  damages 
for  a  loss  resulting  to  a  passenger  from  its 
refusal  to  stop  the  train  upon  which  he  was 


I  riding,  short  of  a  usual  station,  to  enable  him 
to  recover  a  hand  bag  which  be  was  carrying 
with  him,  and  which  he  dropped  from  the  win- 
dow of  the  car  while  attempting  to  lower  the 
sash.— Henderson  v.  I^ouisvUle  &  N.  R.  Co., 
123  Ut  S.  61,  8  S.  Ct.  60,  31  L.  Ed.  92,  af- 
firming judgment  (C.  C.)  20  F.  430. 

«=:»405.     Limitation  of  UabiUty. 

See  9  Cent.  Dig.  Carr.  88  1544-1649. 

Conditions  printed  on  th^  back  of  a  pas- 
senger's ticket,  exempting  the  carrier  from  lia- 
bility for  loss  of  or  damage  to  baggage  under 
certain  circumstances  or  beyond  a  specified 
amount,  are  not  binding  on  the  passenger,  if 
not  signed  or  seen  by  him,  nor  referred  to  in 
the  contract  on  the  face  of  the  ticket,  nor  oth- 
erwise brought  to  his  attention.— The  Majestic, 
17  S.  Ct.  597,  166  U.  S.  375,  41  L.  Ed.  1039, 
reversing  order  60  F.  624,  9  C.  C.  A.  161,  23 
L.  R.  A.  746. 

A  regulation  in  the  published  tariffs  of  an 
interstate  railway  carrier  on  file  with  the  In- 
terstate Commerce  Commission,  limiting  its  bag- 
gage liability  to  J^lOO,  unless  a  greater  value  ia 
declared  by  the  owner,  and  excess  charges  paid, 
is  binding  on  the  passenger,  not  knowing  of  such 
regulation,  though  the  carrier  did  not  inquire 
as  to  the  value  of  the  baggage;  any  state  law 
to  the  contrary  having  been  superseded  by  the 
amendment  of  June  29,  1906,  to  the  act  to  regu- 
late commerce  of  February  4,  1887.— Boston  & 
M.  R.  R.  V.  Hooker,  34  S.  Ct.  526,  233  U.  S. 
97,  58  L.  Ed.  868,  L.  R.  A.  1915B,  450,  Ann. 
Cas.  1915D,  593,  reversing  judgment  Hooker 
V.  Boston  &  M.  R.  R.,  95  N.  E.  945,  209  Mass. 
598,  Ann.  jCas.  1912B,  669. 

(H)  PALACE  CARS  AND  SLEEPING 

CARS. 

Constitutionality  of  gross  earnings  tax  law, 
necessity  of  determination,  see  Constitutional 
Law,  ^=:»46. 

Contracts  with  railroad  in  restraint  of  trade,, 
see  Contracts,  ^=»116. 

Due  process  of  law,  see  Constitutional  LaW,  ^=> 
284. 

Gross  earnings  tax  laws,  decisions  of  state  court 
as  authority  in  federal  court,  see  Courts,  ^=> 
363. 

Regulations  of  interstate  commerce,  see  Com- 
merce, ^=»69,  74. 

^s»408M    l^^^f  Tol.  3  Key-No.  Series]. 

Conatitatiomal     a&d    statu- 
tory proTiaioas. 

Laws  Wis.  1911.  c.  272,  prohibiting  the 
letting  down  of  an  unoccupied  upper  berth 
in  a  sleeping  car  when  lower  berth  is  occupied, 
held  invalid.— Chicago,  M.  &  St.  P.  R.  Co.  v. 
State  of  Wisconsin,  35  S.  Ct.  869.  238  U.  S. 
491,  59  L.  Ed.  1423,  L.  R.  A.  1916A.  1133,  re- 
versing judgment  State  v.  Chicago,  M.  &  St 
P.  R.  Co.,  140  N.  W.  70,  152  Wis.  341,  Ann. 
Cas.  1914C,  478. 

CARTAGE. 

Cost  of  cartage  as  claim  against  surety  of  gov- 
ernment contractor,  see  United  States,  ^=»67. 

CASE  ON  APPEAL 

Contents,  making,   and  settlement,  see  Appeal 

and  Error,  ^=»567-573. 
Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  <d=s>544-554. 

CASHIERS. 

See  Banks  and  Banking,  <d=s>104,  105i 
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CATHOLIC  CHURCH. 

Capacity  to  hold  property  acquired  by  gift,  Bee 
Reli^oas  Societies,  ^=»16. 

CATTLE 

See  Animals. 

Injuries  to,  by  operation  of  railroad,  see  Rail- 
roads, «=s>433-444. 


CAUSE  OF  ACTION. 

See  Action. 

CAVEAT  EMPTOR. 

See  Vendor  and  Purchaser,  ^=»37. 


CEMETERIES. 


Scope-Note, 

[INCIXDES  lands  used  for  burial  of  the  dead,  whether  In  churchyards  or  other  places, 
and  regulations  relating  thereto ;  organization,  franchises,  and  powers  of  companies  formed 
to  provide  and  maintain  such  places ;  and  rights,  duties,  and  liabilities  of  such  companies 
and  of  purchasers  of  lots  or  other  rights  or  priylleges  \fi  respect  of  property.! 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis. 

5.  Companies  and  associations. 
10.  Acquisition  of  and  title  to  lands. 
13.  Power  to  sell  or  mortgage. 

Cross-References. 


Impairing  obligation  of  chajrter  bj  amendment, 
see  Constitutional  Law,  ^=:»126. 

Ordinance  prohibiting  burial  within  city  and 
county  limits,  as  denying  due  process  of  law, 
see    Constitutional   Law,    ®=»278;     right   to 


question    validity,    see    Constitutional    Law, 
<S=>42. 

Resulting  trusts,  see  Trusts,  ^=»68. 
Rights  of  Indians  as  to  cemeteries  on  lands 
ceded  to  United  States,  see  Indians,  ^=s»ll. 


^=»5.   Companies  and  assoelatioiis. 

See  9  Cent.  Dig.  Cem.  {§  4-8. 

Where  the  charter  of  a  cemetery  company 
(Act  Cong.  July  27,  1854  [10  Stat.  789]),  which 
plainly  indicates  by  its  terms  a  purpose  not 
merely  to  benefit  the  oripnal  shareholders  and 
their  successors,  but  chiefly  to  establish  and 
maintain  a  public  cemetery  for  the  burial  of  the 
dead,  to  which  end  the  company  is  authorized, 
among  other  things,  to  receive  gifts  and  be- 
quests, and  its  property  exempted  from  taxa- 
tion, puts  the  management  into  the  hands  of  a 
board  elected  by  the  shareholders,  and  makes 
no  restriction  upon  the  relative  proportions  in 
which  moneys  received  from  the  sale  of  lots 
shall  be  distributed  in  dividends  or  expended  in 
the  embellishment  of  the  property,  but  does  re- 
serve to  congress  the  power  of  alteration, 
amendment,  and  repeal,  an  act  (Act  Cong.  Feb. 
28,  1877  [19  8tat.  266])  passed  after  a  large 
number  of  persons  had  become  interested  in  the 
cemetery  by  the  purchase  of  lots,  which  placed 
the  control  in  a  ooard  of  five  trustees,  elected 
annually,  three  by  -the  lot  holders  and  two  by 
the  original  proprietors,  and  provided  that, 
from  the  gross  receipts  arising  from  the  sale 
of  lots,  one-fourth  should  be  paid  to  the  orig- 
inal proprietors,  and  the  rest  devoted  to  the  im- 
provement and  maintenance  of  the  cemetery,  is 
a  valid  exercise  of  the  reserved  power  of  amend- 
ment and  alteration. — Close  v.  Glen  wood  Ceme- 
tery, 107  U.  S.  466,  2  S.  Ct  267,  27  L.  Ed. 
408. 

In  1854  confess  incorporated  a  cemetery 
company,  authorizing  it  to  purchase  a  certain 
amount  of  land,  and  receive  gifts  and  bequests 
for  the  purpose  of  improving  the  cemetery, 
the  affairs  of  the  company  to  he  conducted  by 


a  president  and  three  other  managers,  who 
were  to  have  power  to  lay  out  and  ornament 
the  grounds  and  sell  burial  lots.  Congress  re- 
served power  to  amend  or  repeal  the  act.  Aft- 
er 2,000  lots  had  been  sold,  congress  amended 
the  charter,  giving  the  management  of  the  cor- 
poration's aftairs  to  a  board  of  trustees,  a  ma- 
jority of  whom  should  be  elected  by  the  lot  own- 
ers and  the  rest  by  the  original  proprietors,  and 
providing  that  of  the  gross  receipts  from  fu- 
ture sale  of  lots  one-fourth  should  go  to  the  orig- 
inal proprietors  and  the  balance  be  used  in  Im- 
proving and  maintaining  the  cemetery.  Held 
that,  as  it  did  not  appear  that  the  compensa- 
tion given  to  the  original  proprietors  was  un- 
reasonable, the  amendment  was  valid.— Id. 

^=:»10.   AequisitloiL  of  and  title  to  lands. 

See  9  Cent.  Dig.  Cem.  (S  12-15. 


—  Power  to  sell  or  mortsase. 

See  9  Cent.  Dig.  Cem.  S  14. 

An  absolute,  alienable  title  was  acquired 
by  the  city  of  Denver,  Colo.,  under  a  patent 
purporting  to  convey  to  the  "mayor  in  trust 
for  said  city  and  to  his  successors''  land  which 
had  been  purchased  pursuant  to  Act  May  21, 
1872,  c.  187  (17  Stat,  140),  authorizing  the 
mayor  of  that  city  to  enter  at  the  minimum 
price  certain  lands,  **to  be  held  and  used  for 
a  burial  place  for  said  city  and  vicinity;" 
Judgment,  Morgan  v.  Johnson,  106  F.  452,  45 
C.  C.  A.  421,  affirmed.— Wright  v.  Morgan,  24 
S.  Ct  6,  191  U.  S.  55,  48  L.  Ed.  89. 

A  general  power  of  alienation  conferred 
upon  a  city  by  its  charter  extends  to  the  alien- 
ation of  property  owned  by  it  and  devoted  to 
burial  purposes. — Id. 


This  Disest  ia  eomplled  on  the  Key-Mumber  System.    For  explanation,  see  pass  ilL 


CENSORS 


tSup.Ct.Dls.— Pa«e  S3Q 


CENSORS. 

Board  of  censors  of  motion  picture  films,  see 
Theaters  and  Shows,  4^s>2, 

CENSUS. 

[No  paragraphs  or  references  in  this  Digest.  But 
see  9  Cent.  Dig.  Census.] 

CERTAINTY. 

Acknowledgment  of  debt  barred,  see  Limitation 

of  Actions,  ^s>150. 
Allegation,  see — 

Indictment  and  Information,  ^=3»71. 

Pleading,  <Ss»367. 
Amount   or   extent   of   damage,   see    Damages, 

<&=>79. 
Beneficiaries  of  charitable  gift,  see  Charities, 

<8=»21. 
Contracts,  see- 
Contracts,    ^=99. 

Specific  Performance,  ^=»27-29. 
Description   of  property   conveyed,   s^e  Deeds, 

Language  used  in  alleged  libel  or  slander,  see 
Libel  and  Slander,  «=>20,  21. 

CERTIFICATE. 

Acknowledgment  of  written  instrument,  see  Ac- 
knowledgment, ^=»35-37. 

Board  of  audit,  see  District  of  Columbia,  ^=s> 
32,  35. 

By  architects,  arbitrators,  or  others  approving 
performance  of  contract,  see  Contracts,  ^=s> 
287. 

Case  or  question  of  law  from  circuit  courtof 
appeals  to  Supreme  Court,  see  Courts, 


Certified  copies  of  public  or  ofllcial  acts  and 
records  as  evidence,  see  Evidence,  ^=»341-349. 


Corporate  stock,  see  Corporations,  ^=s>l<H. 

Counsel  accompanying  demurrer,  see  Ekiuity, 
«=»320. 

Deposit,  see  Banks  and  Banking,  ^=9152. 

Grounds  of  appeal,  see  Appeal  and  Error,  ^s> 
366. 

Indebtedness  of  municipal  corporation,  see  Mu- 
nicijpal    Corporations,   ^=9895-901. 

Identification  of  Chinese  leaving  country,  see 
Aliens,  ^=927,  28. 

Internal  revenue  tax  on  certificates  of  indebt- 
edness, see  Internal  Revenue,  $=s>9. 

Judgment,  see  Criminal  Law,  ^=s>1000. 

Location  of  mining  claim,  see  Mines  and  Min- 
erals, ^=»21. 

Mining  assessment  work,  see  Mines  and  Min- 
erals, ^=»23. 

Naturalization,  see  Aliens,  ^=»71^. 

Protest  of  bill  or  note,  see  Bills  and  Notes,  ^3» 
410. 

Question  of  jurisdiction  on  appeal  to  Supreme 
Court,  see  Courts,  «=s>385(4). 

Questions  to  Supreme  Court,  see  Bankruptcy* 
«=5>459. 

Receivers'  certificates,  see  Beceivers,  ^=»125- 
129. 

Record  for  purpose  of  review,  see  Appeal  and 
Error,  «=»613-616. 

CERTIFICATE  OF  DEPOSIT. 

See  ^Banks  and  Banking,  ^=9152. 

CERTIFIED  CHECKS. 

See  Banks  and  Banking,  «S9266,  267,  281. 

CERTIFIED  COPIES. 

Public  or  official  acts  and  records  as  evidence^ 
see- 
Criminal  Law,  ^=9444* 
Evidence,   «=s>841-^9. 


CERTIORARL 

Scope-Note. 

[INCLUDES  reyiew  by  superior  courts  of  judicial  action  of  inferior  tribunals  or  offi- 
cers in  statutory  or  other  proceedings  not  subjects  of  appeal  or  writ  of  error,  etc.,  by  re- 
moval and  examination  of  records  of  such  proceedings  for  correction  of  errors  and  Irregu- 
larities therein ;  nature  and  scope  of  the  remedy  in  general ;  in  what  cases  and  as  to  what 
proceedings  review  by  certiorari  i^  allowed;  grounds  for,  jurisdiction  to  grant,  and  pro- 
ceedings to  obtain  review  by  certiorari;  t'equlsites,  issuance,  and  effect  of  writs,  etc.,  of 
certiorari;  quashing  or  dismissing  such  writs;  returns  thereto  and  proceedings  thereon; 
hearing  and  determination  thereof,  and  effect  of  decisions  thereon ;  review  of  the  proceed- 
ings;  and  costs  on  certiorari. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 


Analysis. 
I.  Nature  and  Grounds. 

3.  Availability  of  relief  in  original  proceeding. 

4.  Existence  of  other  remedy  in  general.    • 

6.  Existence  of  remedy  by  appeal  or  writ  of  error, 

7.  Recourse  to  or  pendency  of  other  proceeding. 
9.  Discretion  as  to  grant  of  writ. 

11.  Decisions  and  proceedings  of  courts,  judges  and  judicial  oflficers, 

14.  Courts  and  other  tribunals  subject  to  review. 

16.  -^—  Finality  of  determination. 
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L  Nature  and  grounds — Continued. 

«3»20.  Acts  and  proceedings  of  public  officers  and  boards  and  munici- 
palities. 
21.  Judicial  nature  of  proceedings  in  general. 

11.  Proceedings  and  Determination. 

48.  Return  and  record. 

50.  Scope  and  contents  of  record  or  transcript 

64.  Defect^  and  objections. 

63.  Review. 

64.  Scope  and  extent  in  general. 

69.  Determination  and  disposition  of  cause. 

70.  Appeal  or  other  proceedings  for  review. 

Cross-References. 


Aocfllary  to  habeafl  corpus,  see  Habeas  Corpus, 


Bringing  up  record  on  appeal  or  writ  of  error, 
see  Appeal  and  Brror,  «s»65&-660. 

To  supply  omission  in  transcript,  see  Appeal 
and  l^ror,  ^=9653. 


Rwievo  in  particular  proceedingg* 
See- 
Army  and  Nayy,  ^s»ll. 
Bankruptcy,  ^=»448. 
Contempt,  ^=s»66. 
CriminfU  Law,  ^=s»1011. 


I.  HATinEUB  AHB  OROUIfBS. 

^s»3.  ATailability  of  reUef  in  oriffinal 
prooeediiMg. 

See  9  Cent.  Dig.  Cert.  {.3. 

A  writ  of  certiorari  to  the  circuit  court 
oi  appeals  may  be  allowed  by  the  supreme  court 
of  the  Umted  States,  under  the  judiciary  act 
of  March  3,  1891  [U.  S.  Comp.  St.  1901,  p. 
547],  where  the  cause  has  been  improperly 
brought  up  by  writ  of  error ;  and  in  such  case 
the  copy  of  the  record  filed  under  the  writ 
of  error  may  be  directed  to  be  taken  and  deem- 
ed a  sufficient  return  to  the  certiorari.  Judg- 
ment 104  P.  380,  43  C.  C.  A.  594,  reversed.— 
Security  Trust  Co.  v.  Dent,  23  S.  Ct.  61,  187 
U.  S.  237,  47  L..  Ed.  168. 

^94.  EsKistenoe  ctf  other  remedy  la  sen- 
eraL 
See  9  Cent  Dig.  Cert  |  4. 

When  sought  as  between  private  persons, 
the  general  vule  is  that  the  writ  of  certiorari 
will  DO  granted  or  denied,  in  the  sound  discre- 
tion of  the  court,  on  special  cause  or  ground 
shown,  and  wUl  oe  refused  where  there  is  a 
plain  and  equally  adequate  remedy  by  appeal 
or  otherwise.— In  re  Tampa  Suburban  R.  Co., 
18  S.  Ct.  177, 168  U.  S.  583,  42  U  Ed.  589.      , 

^»6.  EziateAee  of  remedy  by  appeal  or 
writ  of  error. 

See  9  Cent  Dig.  Cert.  H  l^t  6;    81  Cent  Dig.  J.  P. 
§  7SL 

Where  an  appeal  lies  from  the  judgment,  it 
can&ot  be  quashed  by  certiorari,  unless  for  want 
of  jurisdiction,  appearing  on  the  face  of  the 
record.— Harris  v.  Barber.  129  U.  S.  366,  9  S. 
Ct  314,  32  Ir.  Ed.  697,  affirming  Barber  v.. 
Harris,  6  Mackey  (D.  C.)  586. 

In  view  of  the  fact  that  the  Chinese  treaty 
of  1868  guarantied  the  right  of  all  Chinese  sub- 
jects to  enter  the  United  States  without  restric- 
tions, and  that  the  treaty  of  1880  only  re- 
stricted that  right  as  far  as  Chinese  laborers 
were  concerned,  a  decision  by  the  circuit  court 
of  appeals  that  a  Chinese  merchant  domiciled 
here,  and  having  an  established  business,  must, 
on  returning  from  a  visit  to  China,  present  to 
the  collector  the  certificate  required  by  the  Chi- 
nese exclusion  act  (Act  Cong.  May  6,  1882,  § 
6,  as  amended  by  Act  July  5,  1884),  not  with-  I 


standing  that  he  has  given  that  official  satis- 
factory evidence  of  his  status  as  a  merchant 
here,  presents  a  question  of  such  importance  as 
will  justify  the  supreme  court  in  requiring,  by 
certiorari,  the  circuit  court  of  appeals  to  certify 
the  case  to  it  for  review  under  Act  Cong.  March 
3,  1891,  establishing  that  court,  and  (section  6) 
making  its  decisions  final  in  certain  cases,  but 
providincr  that  the  supreme  court  may  require 
any  such  case  to  be  certified  to  it  for  review 
as  if  it  had  been  taken  there  on  appeal  or  writ 
of  error.— Ex  parte  Lau  Ow  Bew,  141  U.  S. 
683,  12  S.  Ct.  43,  35  li.  £d.  868;  Lau  Ow 
Bew  V.  United  States,  144  U.  S.  47.  12  S.  Ct. 
617,  36  L.  Ed.  340. 

The  questions  whether,  in  an  action  for 
personal  injuries,  a  judgment  of  dismissal  at 
the  conclusion  oi  plaintiff's  evidence  is  a  bar, 
under  a  state  statute,  to  another  suit  on  the 
same  cause  of  action,  or  whether,  in  such  ac- 
tion, the  law  in  respect  to  the  recovery  by  a 
servant  against  his  master  was  properly  ap- 
plied to  the  facts  disclosed  by  the  evidence,  are 
not  such  questions  of  gravity  and  importance 
as  justifies  the  supreme  court  in  allowing  cer- 
tiorari to  the  circuit  court  of  appeals  as  a 
substitute  of  appeal  or  writ  of  error,  under  Act 
Cong.  March  3,  1891,  J  6.— In  re  Woods,  143 
U.  S.  202,  12  S.  Ct  417,  36  L.  Ed.  126. 

The  question  whether  the  circuit  court  of 
appeals  has  authority  to  entertain  an  appeal 
from  a  decree  setting  aside  an  order  appointing 
a  receiver  is  not  of  such  importance,  even 
though  the  court  has  exercised  such  autnority, 
as  to  re<iuire  the  interposition  of  the  supreme 
coort^  either  by  mandamus  or  certiorari;  for, 
even  if  the  interlocutory  order  could  not  be  the 
subject  of  a  separate  appeal,  it  might  be  brought 
before  the  circuit  court  of  appeals  on  appeal 
from  the  final  decree  in  the  cause.— American 
Const.  Co.  V.  Jacksonville,  T.  &  K.  W.  Ry.  Co., 
148  U.  S.  372,  13  S.  Ct.  758,  87  L.  Ed.  486. 

Where,  on  an  appeal  from  an  order  made 
in  the  circuit  court  by  the  district  judge,  set- 
ting aside  an  order  made  by  the  circuit  judge, 
the  circuit  judge  takes  part  in  the  decision  in 
the  circuit  court  of  appeals,  the  question  wheth- 
er he  was  not  disqualified  to  so  take  part  under 
Judiciary  Act  March  3,  1891,  §  3.  and  whether 
the  decree  of  the  circuit  court  of  appeals  was 
not  therefore  void,  is  one  which  deeply  affects 
the    administration   of  justice  in   that  court; 
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and,  in  order  to  determine  the  same,  the  su- 
preme court  will  issue  a  rule  to  show  cause 
why  a  writ  of  certiorari  should  not  issue,  and 
if  it  should  be  determined  on  the  hearing  there- 
of that  the  circuit  judge  was  disqualified,  and 
that  the  decree  was  therefore  void,  the  writ 
will  issue  to  bring  up  and  quash  the  same. — Id. 

Where  the  circuit  court  of  appeals,  under 
the  authority  feiven  it  by  Judiciary  Act  March 
3,  1891,  §  7,  to  entertain  an  appeal  from  an 
interlocutory  order  ^'granting  or  continuing  an 
injunction,*'  entertains  an  appeal  from  an  or- 
der appointing  a  receiver  for  a  railroad  com- 
pany and  enjoining  the  disposition  of  its  prop- 
erty, and  not  onljr  modifies  the  injunction,  but 
also  directs  the  circuit  court  to  discharge  the 
receiver  and  restore  the  property  to  the  com- 
pany, the  case  is  not  one  for  the  interposition 
of  the  supreme  court  by  writ  of  certiorari  un- 
der section  6,  for  this  branch  of  its  jurisdiction 
is  to  be  sparingly  exercised;  and  the  decree  of 
the  circuit  court  of  appeals  was  neither  so  im- 
portant in  its  immediate  effect,  nor  so  far-reach- 
ing in  its  consequences,  as  to  warrant  the  su- 
preme court  in  issuing  the  writ— Id. 

Except  as  provided  in  Judiciary  Act  March 
3,  1891,  S  ^,  a  writ  of  certiorari  cannot  be  made 
to  serve  the  purpose  of  an  appeal  or  writ  of 
error,  though  section  14  empowers  the  supreme 
court  "to  issue  all  writs,  not  specifically  pro- 
vided for  by  statute,  which  may  be  necessary 
for  the  exercise  of  its  jurisdiction,  and  agree- 
able to  the  usages  and  principles  of  law." — Id. 

The  Supreme  Court  will  not  issue  a  writ  of 
certiorari  to  review  the  action  of  a  circuit  court 
in  granting  a  preliminary  injunction  and  ap- 
pointing a  receiver,  on  the  ground  that  the  or- 
ders were  made  by  a  judge  outside  the  limits 
of  his  circuit,  since  there  is  an  adequate  remedy 
by  appeal  to  the  Circuit  Court  of  Appeals  un- 
der the  seventh  section  of  the  act  of  March  3, 
1891,  as  amended  by  the  act  of  February  18, 
1895.— In  re  Tampa  Suburban  R.  Co.,  18  S. 
Ct.  177,  168  U.  S.  583.  42  L.  Ed.  589. 

^s»7.  Recourse  to  or  pendency  of  other 
proceeding. 

See  9    Cent.    Dig.    Cert    9§   12,   13;   1   Cent.    Dig. 
Abate.  &  R.  S  66. 

Certiorari  to  the  Circuit  Court  of  Appeals 
will  be  allowed  by  the  federal  Supreme  Court, 
where  the  importance  of  the  case  demands  it, 
to  avoid  any  question  as  to  the  jurisdiction  of 
the  Supreme  Court  of  a  writ  of  error  duly  al- 
lowed, where  an  application  for  certiorari  was 
made  after  a  motion  to  dismiss  the  writ  of  er- 
ror was  filed.  Judgment  (C\  C.  A.  1906)  147  F. 
897,  78  C.  C.  A.  33,  reversed.— Montana  Min. 
Co.  V.  St.  Louis  Min.  &  Mill.  Co.,  27  S.  Ct.  254, 
204  U.  S.  204,  51  L.  Ed.  444. 

^=»9«  Discretion  as  to  grant  of  writ. 

See  9  Cent.  Dig.  Cert  8S  16,  16. 

The  discretion  vested  in  the  supreme  court 
to  review  the  decisions  of  the  circuit  court  of 
appeals  by  certiorari  (Act  Cong.  March  3,  1891, 
Jf  6)  will  only^  be  exercised  in  matters  of  gravity 
and  general  importance ;  and  a  question  as  to 
whether,  in  an  action  for  personal  injuries,  a 
judgment    of    dismissal,    at   the    conclusion    of 

ElaintifiTs  evidence,  is  a  bar,  under  the  state 
iw,  to  another  suit  on  the  same  cause  of  ac- 
tion, or  whether,  in  such  an  action,  the  law  in 
respect  to  the  recovery  of  a  servant  against 
his  master  was  properly  applied  to  the  special 
facta  disclosed  by  the  evidence,  is  not  of  a 
character  to  call  for  the  exerdte  of  such  dis- 
cretion.—In  re  Woods,  143  U.  S.  202,  12  S. 
Ct.  417,  36  L.  Ed.  125. 

The  power  of  the  supreme  court,  under 
Judiciary  Act  March  3,  lo91,  |  6,  to  review, 
by  writ  of  certiorari  to  the  circuit  couft  of  ap- 
peals, cases  made  final  in  that  court,  extends 
to  cases  brought  there  by  appeals  under  sec- 
tion 7  from  interlocutory  decrees  granting  or 
continuing  injunctions,  and  it  is  left  to  the  dis- 


cretion of  the  supreme  court  to  determine  at 
what  stage  of  the  proceedings  it  will  exercise 
this  power;  but  the  writ  will  not  be  issued  at 
all  in  such  cases  unless  it  is  necessary  to  pre- 
vent extraordinary  inconvenience  and  embar- 
rassment in  the  conduct  of  the  cause. — Ameri- 
can Const.  Co.  y.  Jadcsonville,  T.  &  K.  W.  Ry. 
Co.,  148  U.  S.  372,  13  S.  Ct  758,  37  L.  Ed. 
486. 

^=»11«  Decisions  and  procecdinss  of 
courts,  Judses,  and  Jndicial  of- 
ficers. \ 

See  9  Cent.  Dig.  Cert.  99  13-32. 


«—  Courts   and   other   tribunals 
subject  to  roTieur. 

See  9  Cent  Dig.  Cert  9  18. 

Under  the  sixth  section  of  the  act  creating 
the  circuit  court  of  appeals  (26  Stat  p.  828) 
the  supreme  court  has  jurisdiction  to  review 
by  writ  of  certiorari  a  judgment  of  that  court 
denying  to  a  Chinese  merchant  long  domiciled 
in  this  country  the  right  to  land,  after  a  tem- 
porary visit  to  China^  without  presenting  the 
visaed  certificate  required  by  the  sixth  section 
of  the  amended  exclusion  act  (23  Stat  p.  115). 
— Lau  Ow  Bew  v.  United  States,  144  U.  S.  47, 
12  S.  Ct  517,  36  L.  Ed.  340. 

$=»16.  «—  Finality  of  determination. 

See  9  Cent  Dlk.  Cert  99  SI*  82. 

The  supreme  court  will  not  issue  a  writ  of 
certiorari  to  review  a  judgment  of  the  circuit 
court  of  appeals  reversing  a  judgment  of  the 
circuit  court  and  remanding  the  cause  for  fur- 
ther proceedings;  for  such  a  judgment  is  not 
final,  and  the  supreme  court  is  therefore  with- 
out jurisdiction  to  revise  it— Chicago  &  N.  W, 
Ry.  Co.  V.  Osborne,  146  U.  S.  354,  13  S.  Ct 
281,  36  L.  Ed.  1002.  following  McLish  v.  Roflf, 
141  U.  S.  661,  12  S.  Ct  118^  35  U  Ed.  893 ; 
Kice  V.  Sanger,  144  U.  S.  197,  12  S.  Ct  664, 
36  L.  Ed.  403 ;  Meagher  v.  Minnesota  Thresher 
Mfg.  Co.,  145  U.  S.  608,  12  S.  Ct  876,  36  L. 
li:d.  834. 

®=»20.  Acts  and  proeeedinss  of  public 
officers  and  boards  and  munioi* 
palities.  I 

See  9  Cent  Dig.  Cert  99  33-39. 

^=:»21.  —  Judicial  nature  of  prooeed- 
inss  in  seneraL 

See  9  Cent  Dig.  Cert.  99  33,  34.    • 

An  order  of  the  Postmaster  General  direct- 
ing the  nondelivery  of  mail  addressed  to  certain 
persons,  who  he  found  under  Rev.  St.  §§  3929, 
4041  (U.  S.  Comp.  St  1901,  pp.  2686.  2749), 
were  using  the  mails  to  defraud  though  quasi 
judicial,  is  not  subject  to  review  by  certiorari. 
— Degge  V.  Hitchcock,  33  S.  Ct.  639,  229  U.  S. 
162,  57  L.  Ed.  1135,  affirming  judgments  Id., 
35  App.  D.  C.  218,  and  Maury  v.  Hitchcock, 
35  App.  D.  C.  228. 

XL  PBOOEEDmOS  AND  DETER. 
MINATION. 

Original  jurisdiction  of  circuit  court  of  appeals, 
see  Courts,  ^=s»404. 

^=s>48.  Betnm  and  reeord. 

See  9  Cent  Dig.  Cert  99  129-149. 


^—  Seope  and  contents  of  geoord 
or  transcript. 

See  9  Cent.  Dig.  Cert.  9  m. 

A  Canadian  statute,  used  in  the  trial  court 
by  consent  of  counsel,  and  shown  by  affidavit  to 
have  been  treated  as  part  of  the  record,  though 
not  formally  certified  as  such,  but  certified  by 
the  clerk  to  be  a  true  copy  of  the  act  as  pub- 
lished, in  response  to  a  writ  of  certiorari,  recit- 
ing that  the  -statute  had  been  introduced  in 
evidence,  and  requiring  the  clerk  to  transmit  a 
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certified  copy  thereof  to  the  circuit  court  of  ap- 
peals, may  be  considered  on  a  review  of  the  de- 
cision by  the  supreme  court  of  the  United 
States  on  writ  of  certiorari.  Decrees,  Union 
Steamboat  Co,  v.  Erie  &  W.  Transp.  Co.,  82 
P.  819.  27  C.  C.  A.  154,  and  Union  S.  S.  Co. 
V.  Same,  86  F.  814,  30  C.  C.  A.  628.  reversed. 
-'Hie  New  York,  20  S.  Ct.  67.  175  U.  S.  187, 
44  L.  Ed.  126. 

A  printed  copy  of  the  transcript  of  record 
from  a  circuit  court,  which  was  printed  under 
the  supervision,  direction,  and  control  of  the 
clerk  of  the  circuit  court  of  appeals,  under  and 
pursuant  to  the  rules  of  that  court,  may  be 
used,  without  being  reproduced  in  manuscript 
by  the  clerk,  in  furnishing  a  certified  copy  of 
the  record  of  the  case,  as  required  by  rule  37 
of  the  supreme  court  in  case  of  an  application 
for  certiorari  under  the  judiciary  act  of  March 
3,  1891  (section  6).— Toledo.  St.  L.  &  K.  C.  R. 
Co.  V.  Continental  Trust  Co.  of  New  York,  20 
S.  Ct.  383,  176  U.  S.  219,  44  L.  Ed.  442,  deny- 
ing certiorari  Hamlin  t.  Same,  95  F.  497,  36 
C.  C.  A.  155. 


— ^  Defects  and  objeotioiui. 

See  9  Cent.  Dig.  Cert,  fi  188. 

Technical  defects  in  the  return  of  munici- 
pal officers  in  a  proceeding  by  certiorari  to 
qnash  an  alleged  illegal  drainage  tax  assess- 
ment are  waived  by  failure  to  object  when  the 
return  to  the  rule  to  show  cause  was  made  the 
return  to  the  writ.  Judgment  (1907)  29  App. 
D.  C.  563,  reversed.— District  of  Columbia  v. 
Brooke,  29  S.  Ct.  560,  214  U.  S.  138,  53  L.  Ed. 
&41. 

^=»63.   BeTiew. 

See  »  Cent  Dig.  Cert  S9  174-184;    81  Cent.  Dig. 
J.  P.  9  768. 


— — >  Scope  and  extent  la  seneral. 

See  9  Cent  Dig.  Cert  SS  174,  176,  183,  184;   81  Cent 
Dig.  J.  P.  S  758, 

The  scope  of  review  on  certiorari  will  not 
be  broadened  to  include  technical  questions  tend- 
ing to  delay  the  final  ending  of  an  action,  the 
merits  of  which  are  with  the  respondents.  Judg- 
ment (C.  C.  A.  1908)  Thomas  v.  Green  County, 
159  F.  339,  89  C.  C.  A.  405,  affirmed.— Green 
County  V.  Thomas'  Ex'r,  29  S.  Ct  168,  211  U. 
S.  598,  53  li.  Ed.  343. 


^=»60.  Determination  and  dltposltlon  of 
oause. 

See  8  Cent  Dig.  Cert  Sf  185-194. 

The  exemption  of  express  companies  by  Act 
March  2,  1901,  c.  806,  from  the  requirement  of 
War  Revenue  Act  June  13,  1898,  c.  448,  in 
relation  to  adhesive  stamps  to  be  placed  upon 
bills  of  lading,  manifests,  or  other  evidences  of 
the  receipt  of  goods  for  carriage  or  transporta- 
tion, requires  tne  affirmance  on  certiorari,  with- 
out reference  to  the  merits  of  the  case  as  af- 
fected by  the  earlier  act,  of  a  judgment  of  the 
circuit  court  of  appeals  affecting  the  dismissal 
of  a  suit  to  prevent  the  application  by  an  ex- 
press company  of  any  of  its  moneys  to  meet 
this  requirement.  Judgment,  Trammell  v.  Dins- 
more,  102  F.  794,  42  C.  C.  A.  623.  affirmed.— 
Dinsmore  v.  Southern  Exp.  Co.,  22  ^.  Ct  45, 
183  U.  S.  115,  46  L.  Ed.  111. 

®=»70.  Appeal  or  other  proeeedinst  for 
revien^. 

See  9   Cent.   Dig.   Cert   !§  196-208;    2  Cent   Dig. 
App.  &  E.  8§  366,  671;    31  Cent.  Dig.  J.  P.  8  830. 

A  writ  of  certiorari  to  bring  up  after  judg- 
ment the  proceedings  of  an  inferior  court,  whose 
procedure  is  not  according  to  the  course  of  the 
common  law,  is  in  the  nature  of  a  writ  of  er- 
ror; and,  though  the  granting  of  it  rests  in  the 
discretion  of  the  court,  yet  after  it  has  been 
granted,  and  the  record  certi6ed  in  obedience 
to  it,  the  questions  arising  on  that  record  must 
be  determined  according  to  fixed  rules  of  law, 
and  their  determination  is  reviewable  on  error. 
—Harris  v.  Barber,  129  U.  S.  366,  9  S.  Ct 
314,  32  L.  Ed.  697,  affirming  Barber  v.  Harris, 
6  Mackey  (D.  C.)  586. 

CHALLENGE. 

See  Grand  Jury,  ^=^17. 

CHAMBERS. 

Review  of  decisions  made  in  chambers,  see  Ap- 
peal and  Error,  ^=:9l31. 

CHAMBERS  OF  COMMERCE. 

See- 
Exchanges. 
Taxation,  <S=947,  67,  9a 
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Scope-Note, 

[INCLUDES  officious  intermeddling  in  a  suit  between  others  by  assisting  either  party 
to  carry  it  on,  with  or  without  an  agreement  to  divide  the  subject  of  the  litigation  in  the 
event  of  success;  agreements  for  such  division,  or  for  the  purchase  of  property  held  ad- 
versely, conveyances  of  sudi  property,  and  agreements  for  the  purchase  of  pretended  titles 
or  rights  of  action  for  the  purpose  of  suing  thereon ;  and  criminal  responsibility  for  un- 
lawful maintenance  of  suits. 

[For  related  matters  under  other  topics,  tee  cross-references  after  analysis.] 

Analysis, 

^=»5.  Contracts  and  transactions  with  attorneys, 
7.  Grants  of  lands  held  adversely. 

Cross-References. 

Validity  of  contract  for  contingent  fees,  see  Attorney  and  Client,  ^=»147. 

— —  1 
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^=»5.  Oontraots    and    transaottons   wltli 
attorneys. 

gee  9  Cent.  Dig.  Champ.  ||  24-61;    6  Cent.  Dig. 
Atty.  ACS  247. 

A  contract  made  by  an  attorney  with  the 
tutor  and  tutrix  of  minor  heirs  for  a  contingent 
fee  of  10  per  cent,  on  the  recovery,  if  any,  in 
a  suit  brought  by  the  attorney  to  enforce  a 
claim  of  the  neirs,  there  being  no  means  of  pay- 
ing counsel  fees  except  out  of  the  recovery,  is 
valid,  and  entitles  the  attorney  to  a  lien  on  the 
recovery  for  his  fee.— Taylor  v.  Bemiss^  110 
U.  S.  42,  3  S.  Ct  441,  28  L.  Ed.  64. 

Act  June  23,  1874,  c.  459,  establishing  the 
court  of  commissioners  of  Alabama  claims,  and 
providing  (section  18)  that  liens  or  assignments, 
either  absolute  or  conditional,  for  past  or  future 
services  about  any  claim  made  or  to  be  made 
before  judgment  in  that  court,  should  be  void, 
did  not  invalidate  a  mere  personal  agreement 
between  a  claimant  and  his  attorney  to  pay, 
as  compensation  for  services  about  a  claim,  a 
sum  of  money  equal  to  a  certain  proportion  of 
the  amount  which  might  be  recovered.— Bach- 
man  v.  Lawson,  109  U.  S.  659,  3  S.  Ct  479, 
27  L.  Ed.  1067. 

An  attorney's  agreement  to  carry  on  liti- 
gation for  a  contingent  fee  is  not  champertous, 
if  it  does  nqt  also  contemplate  payment  of  the 
costs  by  the  attorney. — Jeffries  v.  Mutual  Life 
Ins.  Co.  of  New  York,  110  U.  S.  305,  4  S.  Ct. 
8,  28  L.  Ed.  156. 

A  contract  made  in  Missouri  between  an  ad- 
ministrator and  an  attorney,  whereby  the  attor- 
ney was  given  an  interest  in  'the  proceeds  of 
the  claim  to  be  sued  for,  with  authority  to  com- 
promise it,  was  not  champertous,  under  the  laws 
of  Missouri.— Id. 

The  making  of  a  champertous  contract  be- 
tween counsel  and  client  cannot  be  set  up  in  bar 
of  a  recovery  on  the  cause  of  action  to  which 
the  champertous  contract  relates.— Burnes  v. 
Scott,  117  U.  S.  582,  6  S.  Ct  865,  29  L.  Ed. 
991. 

An  agreement  by  an  attorney  at  law  to  un- 
dertake the  conduct  of  a  litigation  on  his  own  ac- 
count, to  pay  the  costs  and  expenses  thereof, 
and  to  receive  as  his  compensation  a  portion  of 
the  proceeds  of  the  thingrecovered,  is  champer- 
tous and  void.— Peck  v.  Heurich,  17  S.  Ct.  927, 
167  U.  S.  624,  42  L.  Ed.  302. 

A  deed  to  an  attorney  and  another  in  trust 
to  enable  them  to  obtain  title  and  possession  of 
the  lands  conveyed  being  void  because  the  at- 
torney was  to  conduct  the  necessary  litigation  at 
his  own  expense,  and  to  have  a  part  of  the  pro- 
ceeds of  the  land  recovered  as  compensation  for 
his  services,  the  trustees  cannot  maintain  an  ac- 
tion to  recover  the  land,  though  the  grantors 
might  maintain  a  similar  action  in  their  own 
names. — Id. 

The  intention  that  all  costs  and  expenses  of 
obtaining  title  and  possession  of  lands  conveyed 
to  an  attorney  and  another  in  trust  for  that  pur- 
pose shall  be  borne  by  the  attorney,  and  in  no 
part  by  the  grantors,  is  shown  by  the  stipulation 
that  he  shall  receive  one-third  of  the  proceeds 
"after  paying  all  expenses,  costs,  and  expendi- 


tures of  the  trustees  in  the  execatlon  of  the 
trust  "out  of  the  same*'— evidently  meaning  oat 
of  his  third  part.— Id. 

^=s>7.   Oranta  of  lands  held  adToraoly. 

See  9  Cent.  Dig.  Champ.  |9  54-110. 

A  conveyance  by  a  disseisee  is  valid  in  the 
District  of  Columbia.  Judgment  23  App.  D.  C. 
587,  aflElrmed.— Chesapeake  Beach  By.  Co.  v, 
Washington,  P.  &  C.  R.  Co.,  26  S.  Ct.  25,  199 
U.  S.  247,  60  L.  Ed.  175. 


CHANCERY. 

See  Equity. 

CHANGE  OF  VENUL 

See  Venue,  «s>42-79. 

CHARACTER. 

Parties,  witnesses  or  other  persons,  n 
Criminal  Law,  «=»722,  767,  776w 
Courts,  «=5>301-326. 
Homicide,  <:s9l88. 
Removal  of  Causes,  ^3»2&-61« 
Witnesses,  «=s>33^32. 

CHARGE. 

See  Customs  Duties,  ^s»02. 

Carriers,  congressional  inaction  affecting  right 
of  state  to  regulate,  see  Commerce  ^=>10. 

Combination  to  control  charges,  aee  Monopolies, 
«=»17. 

Compensation  for  services,  see — 
Carriers,  «s>12,  13,  26-^,  188,  198-201. 
Gas,  «=9l4. 
Shipping,  «»144,  146. 
Telegraphs  and  Telephones,  ^s»33. 
Waters  and  Water  Courses,  ^=s>203. 

Criminal  accusation,  see  Indictment  and  Info* 
mation. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^s>126,  135. 

In  account  between  partners,  see  Partnership, 
^S9333. 

Indebtedness  on  married  women's  separate  prop- 
erty, see  Husband  and  Wife,.  ^s»147-171. 

Instructions  to  jury,  sec 
Criminal  Law,  «=»754-768,  773-834,  841-845. 
Trial,  «=5>185-296. 

Legacies  on  property  by  will,  see  Wills,  «=»820- 
826. 

Police  power  to  regulate,  see  Constitutional 
Law,  ®=»81, 

Regulation  as  regulation  of  commerce,  sec  Com- 
merce. ^s»34,  57. 

Regulation  of  charges  as  denial  of  equal  pro- 
tection of  laws,  see  Constitutional  Law,  ^=» 
242;  as  denial  of  due  process  of  law.  see 
Constitutional  Law,  ^=5>208. 

CHARGES  D'AFFAIRES. 

See  Bxtradition.  ^=:»14. 


CHARITIES. 


Scope-Note, 

[INCLUDES  gifts,  deyises,  bequests,  and  trusts  for  purposes  regarded  as  charitable 
uses;  their  validity,  operation,  and  effect  in  general,  and  application  to  them  of  doctrine 
of  cy  pres;  organization,  franchises,  and  powers  of  charitable  societies;  rights,  powers, 
and  liabilltiefi  of  such  societies,  or  of  trustees  of  charities,  or  of  the  donors,  and  of  bene- 
ficiaries; Judicial  control  and  protection  of  charitable  societies  and  charities;  and  reme- 
dies relating  thereto. 

[For  related  matters  under  other  topics,  see  orott- references  after  analysis.] 

Analysis. 

L  Creation,  Existence,  and  Validity. 

«=»  4.  Validity  of  gifts  and  trusts  in  general; 
9.  Purposes  of  gift. 

11. Relief  of  poor  or  unfortunate. 

17.  Certainty  as  to  property. 

20.  Capacity  of  trustees  or  donees  to  take, 

21.  Certainty  as  to  beneficiaries. 

22.  Certainty  as  to  purpose  of  gift. 

28.  Modification  or  revocation. 

29.  Nonuser  or  misuser. 

n.  Construction,  Administration,  and  Enforcement. 

^=>d7.  Application  of  doctrine  of  cy  pres. 

Cfoss^References. 


Charitable  corporation  as  oitiasen  of  United 
States  within  act  relatins[  to  jurisdiction  of 
district  courts  for  Porto  Rico,  see  Courts,  "* 
438. 


Exemption  of  property  of  charitable  institutions 
from  general  taxation,  see  Taxation,  ^=>241. 

Exemption  of  property  of  charitable  institutions 
from  legacy  and  transfer  taxes,  see  Taxation, 
^5^876. 


I.   OKEATIOH,  EXISTENCE.  JkXm    . 
VAI.IDITT. 

Restrictions  on  charitable  devises  or  bequests, 
see  WiUs,  «s»12-14. 

^s»4.  VaUdity    of    gifts    and    trusts    in 
generaL 

See  9  G«nt.  Dig.  Char.  §fi  7»  9,  10. 

A  devise  to  an  historical  society  of  a  house 
containing  a  collection  of  books,  documents,  and 
works  of  art.  in  trust  to  keep  and  preserve 
the  same,  with  the  collection  therein,  and  other 
books  and  works  of  .art  to  be  purchased  by  the 
officers  of  the  society  out  of  the  income  of  a  fund 
bequeathed  b^  the  devisor  for  the  purpose,  "as 
a  public  edifice  for  a  library  and  academy  of 
arts  and  sciences,*'  and  "to  be  open  for  the 
use  of  the  public,*'  on  such  terms  and  under 
such  reasonable  regulations  as  the  society  may 
prescribe,  is  a  good  charitable  devise.— Jones 
V.  Habersham,  107  U.  S.  174,  2  S.  Ct.  336,  27 
L.  Ed.  401. 

A  bequest  "to  the  First  Christian  Church, 
erected,  or  to  be  erected,  in  the  village  of  Tel- 
fftirville,  in  Burke  county,  or  to  such  per- 
sons as  may  become  trustees  of  the  same," 
is  a  valid  bequest  to  charitable  U8es.~Id. 

Under  Code  Ga.  1873,  §  3157,  cl.  7,  enum- 
erating, among  charitable  uses,  "the  improve- 
ment or  repair  of  burying  grounds  or  tomb- 
stones," the  provision  in  a  devise  to  a  church 
that  it  "will  keep  in  good  order  and  have  thor- 
ongfbly  cleaned  up,  every  spring  and  autumn," 


the  testatrix's  lot  in  a  cemetery,  is  a  valid  con- 
dition.—Id. 

A  testator  provided  in  his  will  that  all  the 
residue  of  his  property,  after  paying  legacies 
and  debts,  should  be  used  "for  the  purpose  of 
founding  and  supporting,  or  uniting  m  the  sup- 
port of,  any  institution  that  may  be  then  found- 
ed, to  furnish  a  retreat  and  a  home  for  dis- 
abled or  aged  and  infirm  and  deserving  Ameri- 
can mechanics.**  Held,  that  the  validity  of  the 
trust  was  undoubted,  notwithstanding  that  the 
trustees  might  appropriate  the  fund  to  an  in- 
stitution established  after  the  testator's  death. 
-Hayes  v.  Pratt,  147  U.  S.  567,  13  S.  Ct  603. 
37  L.  Ed.  279. 

^=»0.   Purposes  of  gift. 

See  9  Cent.  Dig.  Ch^r.  SS  84-4(K 

^=»11«  —  Relief   of   poor    or   nnfortn^ 
nate. 

See  9  Cent.  Dig.  Char.  S  36. 

A  devise  to  a  society  for  the  relief  of  in- 
digent widows  and  orphans,  of  property  the  in- 
come of  which  is  to  be  appropriated  to  the 
benevolent  purposes  of  the  society,  and  another 
devise  to  a  society  "for  the  relief  of  distressed 
widows,  and  the  schooling  and  maintaining  poor 
children,"  of  property  the  rents  and  profits  of 
which  it  is  provided  shall  be  used  for  the  sup- 
port of  the  school  and  the  charities  of  the  in- 
stitution, are  valid  devises  to  charitable  uses, 
under  Code  Ga.  1873,  §  3157,  providing  that  the 
"relief  of  aged,  impotent,  diseased,  or  poor  peo- 
ple is  a  proper  matter  of  charity  for  the  juris- 
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diction  of  equity.*'— Jones  v.   Habersham,   107 
U.  S.  174,  2  S.  Ct.  336,  27  L.  Ed.  401. 

^=»17.   Certainty  as  to  property. 

See  9  Cent  Dig.  Char.  |  41. 

Uncertainty  as  to  the  amount  cannot  suc- 
cessfully be  urged  to  defeat  the  bequest  of  a 
sum  not  exceeding  $5,000,  to  be  equally  di- 
vided between  two  named  charitable  institutions, 
which  the  testator  directs  to  be  made  in  the 
event  of  the  invalidity  of  a  prior  bequest  of 
a  sum  not  exceeding  $o,000  for  another  purpose. 
Judgment,  Colbert  v.  Speer,  24  App.  D.  C. 
187,  affirmed.— Speer  v.  Colbert,  26  S.  Ct  201, 
200  U.  S.  130.  50  L.  Ed.  403. . 

A  bequest  of  a  sufficient  sum,  not  to  exceed 
$3,000,  the  income  to  be  applied  to  maintain 
a  scholarship  in  a  medical  college,  is  not  void 
for  any  uncertainty  as  to  the  amount — Id. 

®=»20.  Capacity  of  trustees  or  donees  to 
take. 

See  9  Cent  Dig.  Char.  S§  18-33. 

• 

A  gift  of  land  and  personalty  in  trust  for 
an  educational  institution  not  then  in  existence, 
with  directions  to  the  grantee  to  sell  the  prop- 
erty and  pay  over  the  proceeds  to  a  certain  per- 
son named  as  president  of  the  board  of  trus- 
tees of  such  institution,  creates  a  valid  chari- 
table gift,  though  the  institution  was  not  es- 
tablished or  incorporated  in  the  lifetime  of  the 
donor,  or  of  the  person  named  as  president. — 
Russell  V.  Allen,  107  U.  S.  163,  2  S.  Ct.  327, 
27  L.  Ed.  397. 

A  devise  and  bequest  in  trust  for  the  build- 
ing, endowment,  and  maintenance  of  "a  hospital 
for  females  within  the  city  of  Savannah,  on  a 
permanent  basis,  into  which  sick  and  indigent 
females  are.  to  be  admitted  and  cared  for  in 
such  manner  and  on  such  terms  as  may  be 
defined  and  prescribed  by"  certain  directresses 
named,  and  their  associates,  who  are  to  obtain 
an  act  of  incorporation  for  the  purpose,  are 
a  valid  charitable  devise  and  bequest,  although 
no  time  is  limited  for  the  erection  of  the  build- 
ing or  the  obtaining  of  the  charter. — Jones  v. 
Habersham,  107  U.  S.  174,  2  S.  Ct.  336.  27 
L.  Ed.  401. 

The  charter  of  an  "Independent  Presbyte- 
rian Church"  provided  that  the  trustees  should 
be  invested  with  all  manner  of  property,  real 
and  personal,  moneys,  donations,  gifts,  grants, 
privileges,  and  immunities,  but  that  nothing 
therein  should  be  construed  to  vest  in  them  "any 
right  or  title  to  any  estate  qt  property  what- 
soever, real  or  personal,  other  than  such  as 
doth  or  may  rightfully  and  lawfully  belong  to 
said  Presbyterian  Church."  Heldf  that  the 
church  was  not  thereby  disqualified  from  ac- 
cepting and  administering  a  trust  created  by  a 
devise  of  real  property,  with  directions  to  the 
trustees  to  "appropriate  annually,  out  of  the 
rents  and  profits,  the  sum  of  $1,000,"  to  one  or 
more  Presbyterian  or  Congregational  churches 
in  the  state  of  Georgia,  in  such  destitute  and 
needy  localities  as  the  proper  officers  of  said 
Independent  Presbyterian  Church  may  select, 
so  as  to  promote  the  cause  of  religion  among 
the  poor  and  feeble  churches  of  the  state.— Id. 

^=:»21.   Certainty  as  to  beneflolarles. 

See  9  Cent  Dig.  Char.  Q  44-60. 

A  conveyance  of  lands  and  personalty  was 
expressed  to  be  "for  the  purpose  of  founding 
an  institution  for  the  education  of  youth  in  St. 
Louis  county,  Missouri,"  and  in  trust  "for  the 
use  and  benefit  of  the  Russell  Institute  of  St. 
Louis,  Missouri."  The  grantee  was  directed 
to  sell  the  property,  and  pay  the  proceeds  "to 
Thomas  Allen,  president  of  the  board  of  trus- 
tees of  said  Russell  Institute  of  St.  Louis, 
Missouri."  The  institution  was  not  establish- 
ed in  the  lifetime  of  either  the  donor  or  of  Allen. 
Held,  in  a  proceeding  by  the  donor's  heirs  at 
law  and  next  of  kin  to  establish  a  trust  in 


their  favor,  that  the  beneficiaries  were  suffi- 
ciently certain.—Russell  v.  Allen,  107  U.  S.  163, 
2  S.  Ct.  327,  ^7  L.  Ed.  397. 

The  discretion  to  be  exercised  by  the  trus- 
tees under  a  will  in  selecting  the  medical  col- 
lege in  which  a  scholarship  is  to  be  maintained 
does  not  avoid  the  bequest  where  the  testator 
expressed  his  preference  for  Georgetown  Col- 
lege, if  the  scholarship  could  be  maintained  in 
that  institution,  and,  if  not,  directed  that  it 
be  a  scholarship  in  some  medical  college  in  the 
District  of  Columbia.  Judgment,  Colbert  v. 
Speer,  24  App.  D.  C.  187,  affirmed.—Speer  v. 
Colbert.  26  S.  Ct  201,  200  U.  S.  130,  50  U  Ed. 
403. 

^=»22.   Certainty  as  to  purpose  of  gift. 

See  9  Cent  Dig.  Char.  SS  51-56. 

A  conveyance  of  lands  and  personalty  was 
expressed  to  be  "for  the  purpose  of  founding 
an  institution  for  the  education  of  youth  in 
St.  Louis  county.  Mo.,"  and  in  trust  for  the 
benefit  of  the  Russell  Institute  of  St  Louis, 
Mo.  The  proceeds  of  the  property  were  to  be 
paid  to  "Thomas  Allen,  president  of  the  board 
of  trustees  of  said  Russell  Institute  at  St.  Lou- 
is, Missouri."  Held^  that  the  uses  were  suffi- 
ciently definite  to  be  enforced  in  a  court-  of  equi- 
ty, as  against  the  donor's  heirs  and  next  of 
kin,  although  the  institution  was  not  established 
in  the  life  of  either  the  donor  or  of  Allen. — 
Russell  V.  Allen,  107  U.  S.  163,  2  S.  Ct  327,  27 
L.  Ed.  397. 

A  devise  to  an  historical  society  of  a  house, 
containing  books,  documents,  and  works  of  art. 
describing  the  general  nature  of,  the  charitable 
purpose,  though  leaving  the  selection  of  the  par- 
ticular objects  to  the  trustees,  is  a  good  chari- 
table use,  and  sufficiently  defined.— Jones  v. 
Habersham,  107  U.  S.  174,  2  S.  Ct  336,  27 
L.  Ed.  401. 

A  valid  charitable  trust  was  created  by  the 
will  of  a  retired  naval  officer  by  a  devise  to 
an  educational  institution  in  trust  for  the  edu- 
cation of  young  men  for  admission  to  the  Unit- 
ed States  Naval  Academy,  or  to  the  merchant 
marine  service,  or  to  the  engineering  depart- 
ment of  the  navy.— Taylor  v.  Columbian  Uni- 
versity, 33  S.  Ct.  73,  226  U.  S.  126,  57  L.  Ed. 
152,  affirming  decree  35  App.  D.  C.  68. 

^=»28.  M odilleation  or  roTOoatlon. 

See  9  Cent  Dig.  Char:  S9  57,  58.  82. 

By  Act  May  20,  1870,  public  land  in  Wash- 
ington City  was  granted  to  a  company  for  use 
as  a  market,  reserving  to  the  District  of  C^>- 
lumbia  an  annual  rental  of  $25,000,  to  be  used 
for  the  relief  of  the  poor.  By  Act  March  3, 
1873,  a  sum  of  money  was  appropriated  to  the 
District  of  Columbia,  to  be  used  only  in  the  erec- 
tion of  buildings  for  District  offices,  lind  it  was 
authorized  "to  make  arrangements  to  secure 
sufficient  land"  on  which  to  erect  them,  indicat- 
ing the  same  land  which  had  been  granted  to  the 
market  company.  Held^  that  the  reservation  of 
the  rental  did  not  create  an  irrevocable  chari- 
table trust  for  the  poor,  and  that  it  was  com- 
petent for  the  District  to  assume  all  the  obli- 
gations incurred  by  the  market  company  under 
Act  May  20,  1870.  in  consideration  of  a  con- 
veyance of  sufficient  land  for  its  offices.— District 
of  Columbia  v.  Washington  Market  Co..  108 
U.  S.  243,  2  S.  Ct.  543,  27  L.  Ed.  714. 

®=»20.  Nonnser  or  misnser. 

See  9  Cent  Dig.  Char.  SS  59,  00. 

* 

A  charitable  trust  for  the  education  of 
young  men  for  admission  to  the  United  States 
Naval  Academy  does  not  fail  where  only  two 
out  of  24  of  those  who  availed  themselves  of  its 
benefits  entered  the  academy.— Taylor  v.  Co- 
lumbian University,  33  S.  Ct.  73,  226  U.  S, 
126.  57  L.  Ed.  152,  affirming  decree  35  App.  D. 
*  C.  68. 
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CHATTEL  MORTGAGES 


n.  CONSTBUCTIOH»  AOMINI8TBA- 
TION.  AND   ENFORCEMENT. 

^=»37.  ApplieatioA    of    dootriae    of    ej 
pros. 

See  9  Cent.  Dig.  Char.  H  91-98. 

Under  Organic  Act  Utah  Sept.  9,  1850  (9 
Stat  453),  the  general  system  of  common  law 
and  equity,  as  it  exists  in  this  country,  be- 
came operative  in  the  territory  of  Utah;  and 
therefore,  on  the  dissolution  of  said  religious 
and  charitable  corporation,  its  personal  property 
became  vested  in  the  government  of  the  United 
States,  in  its  sovereign  capacity  to  be  applied, 
under  the  general  doctrine  of  cy  pres,  either  by 
the  court  or  by  direction  of  congress,  to  some 
kindred  object,  whereby  the  general  purposes 
of  religion  and  charity  may  be  promoted.— Late 
Corporation  of  Church  of  Jesus  Christ  of  Lat- 
ter Day  Saints  v.  United  States,  136  U.  S. 
1, 10  S.  Ct  792,  34  L.  Ed.  478,  affirming  Unit- 
ed States  V.  Church  of  Jesus  Christ  of  Latter 
Day  Saints,  5  Utah,  361.  15  P.  473. 

One  F.  conveyed  a  parcel  of  land  to  three 
persons,  "trustees  for  tne  U.  Society,"  haben- 
dam  to  them  **and  their  successors  in  office  for- 
ever, for  the  sole  use  and  bene6t  of  the  U. 
Society,  as  aforesaid,  for  a  burial  ground,  and 
for  no  other  purpose  whatever."  The  U.  Society 
was  an  unincorporated  association  for  the  mu- 


tual aid  of  its  members.  Held,  that  the  trust 
created  by  such  deed,  if  a  charitable  trust  in 
any  sense,  was  not  for  a  general  charitable  pur- 
pose which  would  bring  it  within  the  applica- 
tion of  the  cy  pres  doctrine,  and  it  would  end, 
at  the  latest,  when  the  land  ceased  to  be  used  as 
a  burial  ground,  and  the  society  was  dissolved. 
—Hopkins  v.  Grimshaw,  17  S.  Ct.  401,  165 
U.  S.  342,  41  L.  Ed.  739. 

CHARTER. 

Corporate  charter,  see- 
Banks  and  Banking,  ^s»5. 
Corporations,  <&=>7,  8,  38,  372. 
Municipal   Corporations,   ^=»46-48. 
Street  Railroads,  <(=3»19. 
Turnpikes  and  Toll  Roads,  <d=»30. 

Filing  charter  of  forei|:n  corporation  in  state 
where  business  is  earned  on,  see  Corporations, 
<8=>644. 

Impairing  obligation  of  charter,  see  Constitu- 
tional Law,  <d=»125,  126. 

Validity  of  grant  by  territorial  legislature,  see 
Statutes,  ^=»55. 

CHARTER  PARTIES. 

See  Shipping,  <8=»37-5a 


CHATTEL   MORTGAGES. 

Scope-Note, 

[INCLUDES  transfers  of  personal  property  in  general  as  security  for  payment  of 
money  or  performance  of  contracts  or  other  obligations,  whether  such  transfers  be  made 
by  conveyance  on  condition  or  with  a  defeasance  or  by  deed  of  trust,  or  be  made  by  bill  of 
sale  or  other  conveyance  absolute  in  form  without  delivery  of  the  property ;  nature,  requi- 
sites, validity,  incidents,  operation,  and  effect  of  such  transfers;  evidence  relating  there- 
to; instruments  in  writing  by  which  such  conveyances,  defeasances,  etc.,  are  made,  and  de- 
livery, acceptance,  recording,  or  registration,  and  construction  thereof;  liens  of  mortgages 
and  priorities;  rights,  duties,  and  liabilities  of  the  parties  as  between  themselves  and  as 
to  others ;  effect  of  transfers  of  debts  or  obligations  secured,  or  t>f  mortgages,  and  of  prop- 
erty mortgaged ;  fraudulent  sale  or  removal  of  mortgaged  goods ;  payment  or  other  satis- 
faction or  release;    enforcement;    and  redemption. 

[For  related  matters  under  other  topics,  tee  cross -references  after  analysis*] 


Analysis. 
I.  Requisites  and  Validity. 

(A)  Nature  and  Essentials  of  Transfers  of  Chattels  as  Security. 
«=»4.  Mortgage  distinguished  from  other  transactions. 

5.  In  general. 

6.  Sale. 

35.  Evidence  as  to  character  of  transaction  or  instrument. 
38.  Parol  evidence. 

(B)  Form  and  Contents  of  Instruments. 

[No  paragraphs  or  references  in  this  Digest    But  see  9  Cent.  Dig.  Chat. 
Mtg.  §J  83-109.] 

(C)  Execution  AND  Delivery. 

(D)  Validity. 
«=>75.  Estoppel  or  waiver  as  to  defects  or  objections. 

This  Digest  is  eompiled  on  the  Key-Number  System*  For  explanation,  see  page  iii* 
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II.  Filing,  Recording,  and  Registration* 

(A)  Original. 

87.  Place. 


(B)  Renewal. 

[No  paragraphs  or  references  in  this  Digest.    But  see  9  Cent  Dig.  Chat. 
Mtg.  §§  175-183.] 

III.  Construction  and  Operation. 

(A)  General  Rules  of  Construction. 

[No  paragraphs  or  references  in  this  Digest    But  see  9  Cent  Dig.  Cliat 
Mtg,  i§  184-188.] 

(B)  Parties  and  Debts  or  Liabilities  Secured. 

[No  paragraphs  or  references  in  this  Digest    But  see  9  Cent.  Dig.  Chat. 
Mtg.  ii  189-197.] 

(C)  Property  Mortgaged,  and  Estates  and  Interests  o^  Parties 

Therein. 

<^117.  Crops. 

118.  Animals  and  increase. 

125.  Change  in  character  or  identity  of  property, 

(D)  Lien  and  Priority. 

<^133.  Nature  and  existence  of  lien  in  generaL 
135.  Duration  of  lien. 
139.  Mortgagee  as  bona  fide  purchaser. 

145.  Notice  affecting  priority. 

146.  In  general. 

151.  Failure  to  file  or  record  mortgage. 

152.  Effect  in  general. 

153.  Subsequent   bona   fide   purchasers   or   mortgagees. 

IV.  Rights  and  Liabilities  of  Parties. 

[No  paragraphs  or  references  in  this  Digest    But  see  9  Cent  Dig.  Chat 
Mtg.    §§  272-369.] 

V.  Rights  and  Remedies  of  Creditors. 

«=»180.  Creditors  entitled  to  attack  mortgage. 

182.  Necessity  of  lien. 

184.  Retention  of  possession  by  mortgagor. 

187.  Effect  of  possession  or  control   by  mortgagor  m 

general. 

190.  Disposition  of  proceeds  of  property. 

191.  Sufficiency  of  transfer  of  possession. 

193.  Failure  to  file  or  record  mortgage. 

194.  Necessity  of  filing  or  recording  as  against  cred- 
itors. 

196.  Effect  of  failure  to  file  or  record  or  to  renew  filing 

or  record. 

197.  Creditors  entitled  to  protection. 

VI.  Assignment  of  Mortgage  or  Debt. 

^s»  204.  Filing  or  recording  assignment. 

207.  Rights  and  liabilities  of  parties. 

208.  In  general. 

VII.  Removal  or  Transfer  of  Property  by  Mortgagor. 

[No  paragraphs  or  references  in  this  Digest.     But  see  9  Cent  Dig.  Chat  Mtc> 
§§  496-^14.] 

VIII.  Payment  or  Performance  of  Condition,  Release,  and  Satisfaction. 

240.  Conveyance  or  disposition  of  property  mortgaged. 
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«=>87 


IX.  Foreclosure. 

<^268.  Actions  to  foreclose. 

275.  Parties. 

281.  Injunction  and  receiver. 

X.  Redemption.  • 

[No  paragraphs  or  references  in  this  Digest.    But  see  9  Gent.  Dig.  Ghat.  Mtg. 
H  681-690.] 

Cross-References, 

See- 


Assignment  for  Benefit  of  Greditors,  ^=»14. 
Bankruptcy,  <^152,  161,  166,  188,  207,  298. 
Pledges. 

Appellate  jurisdiction  of  suit  involTing  con- 
stitutionality of  usury  laws,  see  Gourts,  ®=» 
994(10). 

Declarations  of  mortgagor  as  evidence  against 
mortgagee  and  privies,  see  Evidence,  ^=:»231. 

EZzemption  from  usury  laws  as  denial  of  equal 


protection  of  law,  see  Constitutional  Law, 
<S=s>242. 

Liability  of  United  States  to  mortgagee  for  use 
of  mortgaged  chattel,  see  United  States,  ^^> 
69. 

Married  woman's  separate  property,  see  Hus- 
band and  Wife,  «=>168-171. 

Transfers  operating  to  hinder,  delay,  or  de- 
fraud creditors  in  general,  see  Fraudulent 
Conveyances. 


I.  REQinSITES  AHB  VAIiIDITT. 

Pledge  distinguished,  see  Pledges, 


(A)  NATURE    AND    ESSENTIALS    OP 

TRANSFERS     OF     CHATTELS 

AS  SECURITY. 

^=94.  Mortsase  dlstlngrnisliefl  from  otli* 

er  transactions. 

See  9  Cent.  Dig.  Chat  Mtg.  SS  4-16,  18,  41;   82  Cent 
Dig.  Land,  ft  Ten.  fi  6;   83  Cent  Dig.  Logs.  I  U2. 


— —  In.  general. 

See  9  Cent  Dig.  Chat  Mtg.  9§  4-18,  16;    83  Cent 
Dig.  Logs,  S  112. 

• 

An  instrument  was  in  scope  and  form  a 
chattel  mortgage,  and  recited,  that  it  was  'in- 
tended as  a  chattel  mortgage  to  secure  the 
debts  herein  mentioned,"  and  .that  it  was  made 
to  three  creditors  mentioned,  in  behalf  of  them- 
selves and  the  other  creditors  named,  because, 
on  account  of  their  great  number,  it  would  be 
inconvenient  for  all  to  act  in  its  execution.  It 
contained  no  condition  of  defeasance,  but  di- 
rected the  mortgagees  to  sell  the  mortgaged 
proper^.  Held,  that  this  was  a  chattel  mort- 
gage—Reagan V.  Aiken,  138*  U.  S.  109,  11  S. 
Ct.  283,  34  L.  Ed.  892. 


28-41 ;   48  Cent  Dig. 


Sale. 

See  8  Cent  Dig.  Chat  Mtg.  8fi 
Sales,  88  13,  1382. 

Goods  were  delivered  to  a  person,  and  he 
gave  notes  in  payment  tiierefor,  m  which  it  was 
stipulated  that  title  should  not  pass  until  the 
notes  and  interest  were  paid ;  that  the  vendor 
might  take  back  the  property  whenever  he 
deemed  himself  unsafe,  and  that,  if  he  did  take 
it  back,  he  might  sell  it,  or,  without  sale,  in- 
dorse its  true  value  on  the  note,  in  which  case 
the  vendee  should  pay  the  balance  as  damages 
and  rental  for  the  goods.  Held^  that  the  trans- 
action was  not  a  mortgage,  but  a  conditional 
Kile.— Harknees  v.  Russell,  118  U.  S.  663,  7 
S.  Ct  51,  30  L.  Ed.  285,  affirming  judgment 
Russell  v,  Harkness,  4  Utah,  197,  7  P.  865, 

of 


Eridenoe     aa     to     eluiraoter 
transaotion  or  instmment. 

See  9  Cent  Dig.  Chat  Mtg.  88  42-45. 

^338.  «—  Parol   evidenoe. 

See  9  Cent  Dig.  Chat  Mtg.  8  44. 

Evidence  to  show  that  a  bill  of  sale  wnicb 
appears  on  its  face  to  have  been  given  in  dis- 
cbarge of  a  debt  was  really  intended  to  give 
the   creditor   additional  security    is   admissible 


under  the  Porto  Rico  law  of  evidence  (section 
101)  declaring  that  the  rule  which  raises  a  con- 
clusive presumption  of  the  truth  of  the  facts 
recited  in  a  written  instrument  does  not  apply 
to  the  recital  of  a  consideration. — Cabrera .  v. 
American  Colonial  Bank,  29  S.  Ct.  623,  214  U. 
S.  224,  53  L.  Ed.  974. 

(B)  FORM  AND  CONTENTS  OF  INSTRU- 
MENTS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  9  Cent.  Dig.  Chat  Mtg.  88  88-109.] 

(C)  EXECUTION  AND  DELIVERY. 
See  8  Cent  Dig.  Chat  Mtg.  88  UO-140. 

Power  of  partner  to  bind  firm,  see  Partnership, 
<S=»142. 

(D)  VALIDITY. 

^=»75«  Estoppel  or  waiver  as  to  defects 
or  oDjections. 

See  9  Cent  Dig.  Chat  Mtg.  8  146. 

Misrepresentation  by  a  corporate  chattel 
mortgagor  as  to  its  principal  place  of  business, 
and  the  fact  that  the  mortgage  was  given  for 
purchase  money,  held  not  to  estop  the  mort- 
gagor's trustee  in  bankruptcy  from  asserting 
that  the  mortgage  was  invalid  because  not  re- 
corded in  the  county  of  the  mortgagor's  resi- 
dence, as  required  by  Hurd's  Rev.  St  IlL  1909, 
c.  95.— Fairbanks  Steam  Shovel  Co.  v.  Wills, 
36  S.  Ct  466,  240  U.  S.  642,  60  L.  Ed.  841, 
affirming  decree  In  re  Federal  Contracting  Co., 
212  F.  688,  129  C.  C.  A.  224. 

II.   FILING,    BECOBDINO,   AND    REG- 
ISTRATION. 

(A)  ORIGINAL. 

®=»87.  Place. 
See  9  Cent.  Dig.  Chat  Mtg.  88  162-166. 

The  lien  of  a  chattel  mortgage  recorded  at 
Muskogee  with  the  clerk  of  the  United  States 
court  ex  officio  recorder  was  not  lost  because 
not  recorded  at  Vinita  and  tran^erred  to  the  in- 
dexes at  Pryor  Creek  under  Acts  May  27,  1902, 
and  Feb.  19,  1903,  creating  new  districts  with 
recording  officers  at  these  two  places. — First 
Nat  Bank  of  Claremore  v.  Keys,  33  S.  Ct.  642, 
229  U.  S.  179,  57  L.  Ed.  1140,  affirming  judg- 
ment  C.  M.  Keys  &  Co.  v.  First  Nat  Bank  of 
Claremore,  104  P.  346,  22  Okl.  174,  18  Ann. 
Cas.  152. 


TUs  Dieest  is  eompiled  on  the  Key-Nomber  System.    For  explanation«  goe  pace  ill. 
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(B)  RENEWAL. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  9  Cent.  Dig.  Chat.  Mtg.  (§  175-183.] 

ni.   CONSTRUCTION  AND  OPERA- 
TION. 

CA)  GENERAL  RULES  OF  CONSTRUC- 
TION. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  9  Cent.  Dig.  Chat.  Mtg.  SS  184-188.] 

(B)  PARTIES   AND  DEBTS   OR  LIABILI- 

TIES SECURED. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  9  Cent.  Dig.  Chat.  Mtg.  {§  189-197.] 

(C)  PROPERTY    MORTGAGED,    AND    ES- 

TATES AND  INTERESTS  OF 
PARTIES  THEREIN. 

^=s>117.  Crops. 

See  9  Cent  Dig.  Chat.  Mtg.  |  202. 

Mortgage  construed  and  held  to  cover  the 
crops  only  and  not  the  land  itself.— Gallardo  v. 
Noble,  35  S.  Ct.  280.  236  U.  S.  135,  59  L.  Ed. 
503. 

^=»118.  Animals  and  inorease. 

See  9  Cent.  Dig.  Chat.  Mtg.  »  203,  204. 

A  mortgage  of  domestic  animals  covers  their 
increase,  though  silent  as  to  such  increase.— 
Northwestern  Nat.  Bank  v.  Freeman,  19  S.  Ct. 
36,  171  U.  S.  620,  43  L.  Ed.  307,  affirming  de- 
cree 81  P.  1127,  5  Ariz.  106. 

^=»125.   Change  In  eharaoter  or  identity 
of  property. 

See  9  Cent.  Dig.  Chat.  Mtg.  SS  210-212. 

Where  a  newspaper,  whose  entire  plant  and 
good  ^  will  have  been  mortgaged,  is  consolidat- 
ed with  another,  the  name  of  the  paper  changed, 
and  a  new  corporation  formed  to  publish  it, 
which,  in  the  course  of  business,  entirely  uses 
up  the  mortgaged  plant,  the  lien  of  the  mort- 
gage does  not  apply  to  the  existing  plant,  sub- 
stituted for  that  so  consumed,  nor  to  the  good 
will  of  the  newspaper,  even  though  the  new 
corporation  occupied  for  some  years  the  old 
place  of  business,  and  paid  interest  for  10 
months  on  the  mortgage  debt.— Metropolitan 
Nat.  Bank  v.  St.  Louis  Dispatch  Co.,  149  U.  S. 
436,  13  S.  Ct.  944,  37  L.  Ed.  799,  affirming  de- 
cree (C.  C.)  36  F.  722. 

(D)  LIEN  AND  PRIORITY. 

Priority  of  lien   for  supplies  to   mortgage  of 
vessel,   see  Maritime  Liens,   ^=:»38. 

^=»133.   Nature  and  ezifltence  of  lien  in 
general. 
See  »  Cent.  Dig.  Chat.  Mtg.  S  219. 

^=>135.  Duration  of  lien. 

Bee  9  Cent  Dig.  Chat.  Mtg.  S  219. 


Comp.  Laws,  §§  2801,  2805,  dedare  that 
when  a  chattel  mortgage,  made  and  filed  in  ac- 
cordance with  the  statutory  provisions,  special- 
ly states  that  the  mortgagor  is  to  retain  posses- 
sion, and  is  accompanied  by  an  aflSdavit  of  good 
faith,  it  shall  be  valid  as  against  creditors  and 
subsequent  mortgagees,  even  though  unaccom- 
panied by  change  of  possession,  from  the  time 
it  is  filed  until  the  maturity  of  the  debt  se- 
cured, and  90  days  thereafter,  provided  the  en- 
tire time  does  not  exceed  one  year.  Section 
3460  limits  the  remedy  upon  a  debt  secured  by 
mortgage  of  personal  property  to  an  action  of 
foreclosure,  and  sections  3206,  3209,  provide 
that  purchasers  or  incumbrancers  shall  be 
deemea  to  have  constructive  notice  of  suits  af- 
fecting the  title  or  possession  of  personal  prop-^ 


erty  only  when  a  notice  is  filed  with  the  county 
recorder  giving  the  names  of  the  parties,  the 
object  of  the  action,  and  a  description  of  the 
property  aifected.  Held^  that  when  all  these 
requirements  have  been  complied  with  an  ac- 
tion of  foreclosure  commenceabefore  the  expira- 
tion of  the  90  days  preserves  the  mortgage  lien 
until  final  judgment,  and  it  is  superior  to  tho 
title  conferred  by  an  execution  sale  made  after 
the  90  days,  notwithstanding  the  provision  of 
section  2837  that  every  sale  or  assignment  of 
chattels  not  followed  bv  continuous  change  of 
possession  shall  be  conclusive  evidence  of  fraud, 
as  against  creditors  or  bona  fide  purchasers. — 
Broom  v.  Armstrong,  137  U.  S.  266,  11  S.  Ct. 
73.  34  L.  Ed.  648,  affirming  judgment  5  Utah, 
176,  13  P.  364. 

In  absence  of  a  construction  by  Illinois 
courts  of  Kurd's  Rev.  St  1913,  c.  95,  §§  1,  4,  as 
to  continuation  of  chattel  mortgage  after  three 
years,  the  mortgage  lien  will  be  deemed  to  ex- 
pire as  to  judgment  creditors  3  years  after 
recordation  subject  to  extension  of  12  months 
from  filing  of  affidavit  in  conformity  with  such 
act. — f'allows  v.  Continental  &  Commercial 
Trust  &  Savings  Bank.  35  S.  Ct  29.  235  U.  S. 
300,  59  L.  Ed.  238,  affirming  decree  In  re  Teng- 
wall  Co.,  201  P.  82,  119  C.  C.  A.  420. 

^=^139.   Mortsasee    as    bona    flde    pur- 
chaser. 

Bee  9  Cent  Dig.  Chat  Mtg.  S  238. 

The  giving  of  a  chattel  mortgage  merely 
as  collateral  security  for  past  indebtedness  will 
not  constitute  the  mortgagee  a  mortgagee  for 
value. — People's  Savings  Bank  v.  Bates,  7  S. 
Ct.  679,  120  U.  S.  556,  30  L.  Ed.  754. 

^=»145.  Hotioe   afPeetins    priority. 

See  9  Cent  Dig.  Chat  Mtg.  SS  242.  343.  246-263. 

^=»146.  — —  In  seneraL 

See  9  Cent  Dig.  Chat  Mtg.  S  253. 

A  mortgage  covering  a  specified  number  of 
sheep  out  of  a  larger  number  owned  b^  the 
mortgagor,  there  being  no  way  of  identifjring 
those  mortgaged,  is  nevertheless  vaUd  as  against 
a  subseouent  mortgagee  having  knowledge  of  the 
facts. — Northwestern  Nat  Bank  v.  Freeman, 
19  S.  Ct  36,  171  U.  S.  620,  43  L.  Ed.  307,  af- 
firming decree  81  P.  1127,  5  Ariz.  106. 

^=»151.  Failure  to  file  or  reoord  mort- 
saee.  . 

See  9  Cent.  Dig.  Chat  Mtg.  SS  264-271;  83  Cent 
Dig.  Logs,  S  U2. 

^=>152.  —  Effect  in  general. 

See  9  Cent  Dig.  Chat  Mtg.  SS  254,  266;  33  Cent 
Dig.  Logs,  S  112. 

The  county  of  the  principal  office  of  a  corpo- 
rate mortgagor,  as  stated  in  its  certificate  of  in- 
corporation, is  the  residence  of  the  mortgagor 
within  Kurd's  Kev.  St.  IlL  1909,  c.  95,  ren- 
dering unrecorded  chattel  mortgages  invalid,  in 
absence  of  change  of  possession. — Fairbanks 
Steam  Shovel  Co.  v.  Wills,  36  S.  Ct  466,  240 
U.  S.  642,  60  L.  Ed.  841,  affirming  decree  In  re 
Federal  Contracting  Co.,  212  F.  688,  129  C.  C. 
A.  224. 


^—  Subsequent  bona  ilde  pnr* 
okasers  or  mortsaseea. 

See  9  Cent  Dig.  Chat.  Mtg.  SS  256-2(2,  267,  238. 

The  words  '^purchaser  or  mortgagee  in  good 
faith,''  as  used  in  2  How.  Ann.  St  |  6193,  pro- 
viding that,  as  to  such  a  purchaser  or  mort- 
gagee, a  prior  mortgage,  unaccompanied  by  de- 
livery, shall  be  void  unless  filed,  mean  a  pur- 
chaser or  mortgagee  for  valuable  consideration 
without  notice. — People's  Sav.  Bank  v.  Bates, 
120  U.  S.  556,  7  S.  Ct.  679,  30  L.  Ed.  754. 

Under  Code  1876,  f  2170,  requiring  convey- 
ances of  personal  property  to  be  recorded  with- 
in three  months,  mortgage  notes  for  the  pur- 
chase price*   if   unrecorded,   would  convey    no 
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title,  as  against  the  holder  of  a  duly-recorded 
subsequent  mortgage,  without  notice  of  the  note- 
holder s  claim. — Van  Winkle  v.  Crowell,  146  U. 
S.  42,  13  S.  Ct  18,  36  I/.  Ed.  880. 

TV.   BIGHTS  AMD  I.IABIIJTIE8  OF 

PARTIES. 

[No  paragraphs  or  references  in  this  Digest    But 
see  9  Cent.  Dig.  Chat  Mtg.  SS  272-359.] 

V.   BIGHTS   AND  REMEDIES   OF 
OBEDlfOBS. 

Retention  of  possession  as  affecting  title  of  trus- 
tee in  bankruptcy,  see  Bankruptcy,  ^=s»184. 

^=>I80.  Creditors     entitled     to     attack 
mortfpase. 

See  9  Cent  Dig.  Chat  Mtg.  SS  S66,  866. 

In  replevin  brought  by  a  jprior  against  a  sub- 
sequent mortgagee  of  chattels  consisting  of  the 
mortgagor's  stock  in  trade,  in  which  defendant 
sought  to  defeat  the  plaintiff's  mortgage  as 
fraudulent,  held,  that  defendant,  although  in 
possession,  was  to  be  considered  as  a  creditor 
at  large,  and  that  the  plaintiff's  mortgage  was 
not  open  to  uttack  by  him. — People's  Sav.  Bank 
V.  Bates,  120  U.  S.  556,  7  S.  Ct  679,  30  L.  Ed. 
754. 


—  Neoeasity  of  lien* 

See  9  Cent.  Dig.  Chat.  Mtg.  S  866. 

Subsequent  creditors  without  notice  of  un- 
recorded chattel  mortgage,  who  have  not  se- 
cured any  specific  lien  on  the  mortgaged  prop- 
erty, are  not  within  the  term  "creditors,"  as 
used  in  Ky.  St  1903,  S  496.— (1912)  Holt  ▼. 
Crucible  Steel  Co.  of  America,  32  S»  Ct  414, 
224  U.  S.  262,  56  L.  Ed.  756,  affirming  decree 
(1909)  Crucible  Steel  Co.  of  America  v.  Holt, 
174  F.  127,  98  C.  C.  A.  101. 

^=:»184.  Retention      of      poseession      hy 
mortgagor. 

See  9  Cent  Dig.  Chat  Mtg.  SS  867-425. 


— —  Effect  of  possession  or  con^ 
trol  by  mortgagor  in  general. 
See  9  Cent  Dig.  Chat  Mtg.  SS  372-392. 

A  chattel  mortgage  on  a  stock  of  goods  is 
not,  as  matter  of  law,  fraudulent  as  to  credi- 
tors, or  void  because  the  mortgagor  is  to  re- 
main in  possession  and  prosecute  the  business 
in  the  ordinary  mode. — People's  Savings  Bank 
V.  Bates,  7  S.  Ct.  679,  120  U.  S.  556,  30  U  Ed. 
754. 


^—  Disposition   of  proceeds   of 
property. 
8m  9  Cent  Dig.  Chat  Mtg.  SS  407-416. 

Where  a  chattel  mortgage  on  a  stock  of 
goods  provides  that  the  mortgagee  may  take  pos- 
session of  them  and  apply  them  to  the  satisfac- 
tion of  the  debt,  a  verbal  agreement  that  the 
mortgagor  may  use  the  proceeds  of  his  daily 
sales  to  support  himself  and  keep  up  the  stock, 
applying  the  whole  of  the  surplus  to  the  pay- 
ment of  the  debt  will  not,  in  Iowa,  render  the 
mortgage  fraudulent  as  a  matter  of  law.— Ethe- 
ridge  v.  Sperry,  139  U.  S.  266,  11  S.  Ct.  565, 
35  L.  Ed.  171,  aflirming  judgment  Sperry  v. 
Ethridge,  63  Iowa,  543,  19  N.  W.  657. 


keeper  in  possession,  and  notified  the  deputy 
sheriff  the  next  day  of  his  claim,  and  gave  no- 
tice of  intent  to  foreclose.— Duffy  v.  Charak,  35 
S.  Ct  264,  236  U.  S.  97,  59  L.  Ed.  483,  revers- 
ing decree  200  F.  747,  119  C.  C.  A.  191. 

^s»I03.  Failvre  to  flic  or  record  mort- 
gage. 

See  9  Cent  Dig.  Chat  Mtg.  SS  426-433,  438-441:    83 
Cent  Dig.  Logs,  S  112. 


—  Sufficiency    of    transfer    of 
possession. 

See  9  Cent  Dig.  Chat  Mtg.  SS  417-425. 

Property  covered  by  an  unrecorded  chattel 
mortfl^ge  is  delivered  to  and  retained  by  the 
mortgagee  within  Rev.  Laws  Mass.  c.  198,  S  1, 
where,  the  mortgaged  property  havine  been  at- 
tached, the  mortgagee  on  %he  same  day  put  a 


— ^  Necessity    of    filing    or    re- 
cording as  against  creditors. 

See  9  Cent  Dig.   Chat  Mtg.  S8  426.  427;    33  Cent 
Dig.  Logs.  S  112. 

Pledge  of  personalty  so  situated  that  the 
owner  cannot  deliver  it  to  the  pledgee,  he  hav- 
ing no  such  apparent  ownership  as  would  be 
relied  on  by  creditors  and  mortgagees,  will  not, 
in  absence  of  a  controlling  decision  oi  the  state 
court,  be  regarded  as  embraced  in  Gen.  Code 
Ohio,  §  8560,  providing  that  chattel  mortgages 
not  accompanied  by  actual  change  of  possession 
shall  be  invalid  as  to  certain  persons  unless  rc- 
corded.--Dale  v.  Pattison.  34  S.  Ct.  785,  234 
U.  S.  399,  58  L.  Ed.  1370,  52  L.  R.  A.  (N.  S.) 
754,  affirming  decree  199  F.  987,  117  C.  O.  A. 
663. 

^s»l96.  —  Effect  of  failure  to  file  or 
record  or  to  renew  filing  or 
record. 

See  9  Cent  Dig.  Chat  Mtg.  SS  429.  438-441. 

A  lien  on  property  covered  by  unfiled  chat- 
tel mortgage  was  not  created  in  favor  of  cred- 
itors of  mortgagor  becoming  such  after  its  ex- 
ecution, by  Comp.  Laws  Mich.  1897,  §  9523.^- 
Detroit  Trust  Co.  v.  Pontine  Sav.  Bank,  35  S. 
Ct  509,  237  U.  S.  186,  59  L.  Ed.  907,  affirm- 
ing decree  196  F.  29,  115  C.  C.  A.  663. 

^=»107.  -i..  Creditors  entitled  to  pro- 
tection. 

See  9  Cent  Dig.  Chat.  Mtg.  SS  430-433. 

One  who  takes,  from  the  executors  of  an 
estate,  as  part  of  nis  patrimony,  a  note  made 
by  a  third  person,  to  the  testator,  becomes,  on 
that  date,  a  creditor  of  the  maker,  within  the 
meaning  of  the  Michigan  statute,  which  declares 
void,  as  against  creditors,  all  unrecorded  chat- 
tel mortgages  which  are  unaccompanied  by  im- 
mediate change  of  possession.  How.  Ann.  St. 
§  6193.— Cutier  v.  Huston,  158  U.  S.  423,  15 
S.  Ct  868,  39  L.  Ed.  1040. 

VI.  ASSIGNMENT  OF  MORTGAGE  OB 

DEBT. 

^=»204.   Filing  or  recording  assignment. 

See  9  Cent  Dig.  Chat  Mtg.  S  451. 

The  failure  of  the  Kansas  laws  to  pro- 
hibit the  recording  of  the  assignment^  of  a 
chattel  mortgage  given  to  secure  a  negotiable 
note  does  not  make  such  action  necessary  in 
order  to  protect  the  assignee,  but,  in  order 
to  compel  such  action,  there  must  be  a  law 
which  provides  for  such  record,  either  in  ex- 
press terms  or  by  plain  and  necessary  implica- 
tion. Judgment  (1905)  79  P.  1134,  affirmed.— 
National  Live  Stock  Bank  of  Chicago  v.  First 
Nat  Bank,  27  S.  Ct  79,  203  U.  S.  296,  51  L. 
Ed.  192. 

The  provision  for  recording  the  satisfac- 
tion of  a  chattel  mortgage  by  the  mortgagee, 
his  assigns,  or  personal  representative,  which 
is  made  by  Gen.  St  Kan.  1<J01,  §  4251,  par. 
36,  does  not  make  it  necessary  to  record  or 
file  the  assignment  of  a  chattel  mortgage  in 
order  to  protect  the  assignee. — Id. 

^=»207.   Bights  and  liabilities  of  parties. 

See  9  Cent  Dig.  Chat  Mtg.  SS  466-460.  462. 
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Se«  9  Cent.  Dig.  Chat.  Mtg.  SS  465.  460,  4SZ, 

The  purchaser  of  a  chattel  mortgage  giv- 
en to  secure  the  renewal  of  a  debt  secured  by 
a  former  mortgage  between  the  same  parties, 
and  covering  the  same  property,  which  is  not 
surrendered  or  satisfied  of  record^  is  charged 
by  the  record  with  notice  of,  and  is  bound  by, 
recitals  in  such  former  mortgage. — ^Northwest- 
ern Nat.  Bank  v.  Freeman,  19  S.  Ct.  36,  171  U. 
S.  620,  43  Im  Ed.  307,  affirming  decree  81  P. 
1127,  5  Ariz.  106. 

Vn.   REMOVAIi  OR  TRANSFER  OF 
PROPERTY  BY  MORTGAGOR. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  9  Cent.  Dig.  Chat.  Mtg.  SS  496-614.] 

na.   PAYMENT    OR   PERFORMANCE 

OF  CONDITION,  REIiEASB,  AND 

SATISFACTION. 

^=»240,  ConTeyaaoe    or    disposition    of 
property  mortgaged. 
See  9  Cent  Dig.  Chat  Mtg.  SS  606.  606. 

A  delay  of  three  and  a  half  years  before 
questioning  the  completeness  of  the  title  acquir- 
ed by  a  mortgagee  by  virtue  of  a  delivery  to 
him  of  the  mortgaged  property,  during  which 
time  he  has  successfully  dealt  with  it  as  his 
own,  is  fatal  to  the  right  to  rescind  the  con- 
tract under  which  the  delivery  was  made,  and 
to  treat  him  as  a  mortgagee  in  possession  be- 
cause of  the  breach  of  his  agreement  to  can- 
cel the  mortgage  and  surrender  certain  notes, 
although  he  has  brought  an  action  upon  one  oi 
the  notes  to  recover  a  sum  equal  to  the  value 
of  that  portion  of  the  property  which  was  not 
delivered  as  agreed,  instead  of  an  action  in 
form  for  the  value  of  such  undelivered  proper- 
ty. Judgment  (Aria.)  64  P.  434,  reversed. — 
Ward  V.  Sherman,  24  S.  Ct  227,  192  U.  S. 
168,  48  L.  Ed.  391. 

The  right  to  rescind  a  contract  under  which 
certain  mortgaged  property  was  delivered  to 
the  mortgagee,  and  to  treat  him  as  a  mortgagee 
in  possession,  after  he  has  successfully  dealt 
with  the  property  for  several  years,  cannot  be 
founded  upon  his  failure  to  cancel  the  mort- 
gage and  surrender  certain  notes,  where  a  de- 
livery of  all  the  propertv  described  in  the  con- 
tract was  not  made,  and  his  duty  to  surrender 
and  cancel  the  notes  and  mortgage  waa  condi- 
tioned upon  a  complete  delivery.— Id. 

IX.   FORECIiOSURE. 

^s>268.  Actions  to  foreclose. 

See  9  Cent  Dig.  Chat  Mtg.  SS  529,  653-UO. 

^s»275.  — —  Parties. 

See  9  Cent  Dig.  Chat  Mtg.  |  562. 
• 

Since  a  membership  in  the  Western  As- 
sociated Press  can,  under  its  by-laws,  only  be 
sold  to  publishers  of  newspapers,  and  a  trans- 
fer of  such  membershio  would  not  entitle  the 
transferee  to  the  privileges  of  a  member,  un- 
less voluntarily  accorded  him  by  the  associa- 
tion, a  bill  wiU  not  be  entertained  to  foreclose 
a  mortgage  on  a  certificate  of  membership  in 
such  association  unless  the  association  is  made 
a  party  defendant. — Metropolitan  Nat.  Bank 
V.  St  Louis  Dispatch  Co.,  13  S.  Ct.  944,  149 
U.  S.  436,  37  Lw  Ed.  799,  affirming  decree  (G. 
C.)  36  F.  722. 


§ 


ood  will  of  its  bu8ines8.-<!ake  v.  Mohun,  17 
t  Ct  100,  164  U.  S.  311,  41  L.  Ed.  447. 

X.  REDEMPTION. 


—  Injnnotion    and    reeeiTer. 

See  9  Cent  Dig.  Chat  Mtg.  S  629. 

The  court  may  properly  authorize  a  receiv- 
er appointed  in  a  suit  to  foreclose  a  mortgage 
upon  the  furniture,  etc.,  of  an  hotel,  to  carry  on 
the  business,  and  to  borrow   mone^   for  that 

Eurpose,    where   the   temporary    closing   of  the 
otel  would  probably  result  in  serious  loss  to  the 


[No  paragraphs  of  references  In 'this  Digest    But 
see  9  Cent  Dig.  Chat.  Mtg.  Si  581-590.] 

CHEAT. 

See  False  Personation. 

CHECKS. 

gee- 
Assignments,  ^=»49. 
Banks   and  Banking,   ^=9»137-142. 
Bills  and  Notes. 
Bribery,  ^s»l. 
Depositaries,   ^=»9. 
Forgery. 

CHEESE. 

See  Internal  Revenue,  ^s>17. 

CHEMICALS. 

Duties  on,  see  Customs  Duties,  ^=»24. 

CHEMISTS. 

As  laborers  within  exclusion  laws,  see  Aliens, 

CHIEF  JUSTICE. 

Allowance  of  writs  of  error,  see  Appeal  and 
Brror,  «=9390. 

CHIEF  SUPERVISOR. 

Of  elections,  see  Elections,  ^=s»53. 

CHILDREN. 

See- 
Adoption. 
Bastards. 

Guardian  and  Ward. 
Infants. 
Parent  and  Child. 

Beneficiaries  of  trusts,  see  Trusts,  ^=»124. 
Care  required  of  children  as  against  negligence 

of  others,  see  Negligence,  ^=»85. 
Contributory  negligence  of  parent  or  custodian 

imputable  to  child,  see  Negligence,  ^=:>94-96. 
Enlistment  in  army,  see  Army  and  Navy,  ^=»19. 
Naturalization,  see  Aliens,  ^s>63»  70. 

CHINESE 

Equal  protection    of  laws,    see  Constitutional 

Law,  «=»222,  223. 
ExcluAon  or  expulsion,  see  Aliens,  ^=»18-^32l 

CHOSE  IN  ACTION. 

Assets  of  estate  of  decedent,  see  Executors  and 
Administrators,  ^=s>48,  49. 

CHURCHES. 

See  Religious  Societies. 

CIGARETTES. 

License  tax  as  denial  of  equal  protectlcm  of 
laws,  see  Constitutional  Law,  ^s»230:  due 
process  of  law,  see  Constitutional  Law,  ^=> 
287. 

Regulation  as  interference  with  commerce,  see 
Commerce,  ^s»55^ 

Traffic  in  original  packages,  see  Commerce, 
41. 


[8op.Ct.Dls.— Pace  M9] 
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CIRCUIT  COURTS. 

See  Courts,  ^=s>408-417,  418^. 

CIRCUIT  COURTS  OF  APPEALS. 

See  Courts,  ♦=»401-407. 

CIRCUMSTANTIAL  EVIDENCE 

See  Criminal  Law,  ^ss»78i. 


CITATION. 

On  appeal,  aee  Appeal  and  Brror,  ^=a^96,  i04r- 

4oe. 

CITIES. 

See  Municipal  Corporation!. 


CITIZENS. 

Scope-Note. 

tlNCLUBES  personfl  within  the  allegiance  of  the  United  Stated  or  of  any  of  the 
several  states;  nature  and  Incidents  of  citizenship;  and  rights,  privileges,  and  immunities 
of  citizens  in  general,  as  distinguished  from  mere  residents  or  aliens. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 


2. 
3. 

5. 

6. 
8. 
9. 


Analysis. 

Who  are  citizens. 

In  general. 

Persons  born  within  the  jurisdiction. 

Foreign  subjects  or  citizens  in  territory  acquired  by  United 

States. 

'  Inhabitants  of  territory  admitted  as  state. 
Women  married  to  aliens. 

Children  of  citizens. 


Cross-References. 


Aliens. 
Indians. 

dticenahip  as  ground  of  jurisdiction  of  United 
States  eoaits,  see— 
Conrts,  «=>301-325,  882. 
Removal  of  Causes,  ^=s>26-61. 

Citizenship  as  qualification  for  location  of  min- 
ing daim,  see  Mines  and  Minerals,  ^=»12. 


Deportation  of  alien  prostitutes  married  to  cit- 
izens, see  Aliens,  <=s»23. 

Eioual  protection  of  laws,  see  Constitutional 
Law,  ^=9209-250. 

Extradition  of  citizens  to  foreign  country,  see 
Extradition,  ^=92. 

Privileges  and  immunities,  see  Constitutional 
Law,  ^=»204-20S. 

Protection  of  civil  rights,  see  Civil  Rights. 


oitla4 

8«e  10  Cent  Dig.  Citls.  ftfi  1-11 


^—  In  seneraL 

See  10  Cent  Dig.  Gitis.  {{  1«  IS-K. 

An  Indian,  bom  a  member  of  one  of  tbe 
Indian  tribes  within  the  United  States,  which 
still  exists  and  is  recognized  as  a  tribe  by  the 
government  of  the  United  States,  who  has  vol- 
untarily separated  himself  from  his  tribe  and 
taken  up  his  residence  among  the  white  citizens 
of  a  state,  but  who  has  not  been  naturalized  or 
taxed  or  recognized  as  a  citizen,  either  b^  the 
United  States  or  by  the  state,  is  not  a  citizen 
of  the  United  States,  within  Const  Amend.  14, 
i  1,  which  declares  that  "all  persons  bom  or 
naturalised  in  the  United  States,  and  subject  to 
the  Jurisdiction  thereof,  are  citizens  of  the  Unit- 
ed States^nd  of  Uie  state  wherein  they  reside.*' 
-Elk  V.  Wilkins,  112  U.  S.  94,  6  S.  Ct  41,  28 
U  Ed.  643. 

The  word  "citizen,''  as  it  occurs  in  Rev.  St 
U.  S.  I  5608,. relative  to  conspiracies,  is  used 
in  its  strict  sense,  as 'contrasted  with  ''alien,*' 
and  not  as  imionymous  with  "resident,"  "in- 
habitant," or  •^person."— Baldwin  v.  Franks,  120 
U.  S.  078,  7  S.  Ct.  .666,  763,  82  L.  Ed.  766. 


A  corporation  aggregate  is  not  considered  as 
a  citizen,  or  entitled  to  the  privileges  of  a  cit- 
izen, except  for  the  purpose  of  giving  jurisdic- 
tion, for  which  a  corporation  may  be  considered 
a  citizen  of  the  state  by  which  it  is  incorporated. 
—Pembina  Consol.  Silver  Min.  &  Mill.  Co.  v. 
Pennsylvania,  125  U.  S.  181.  8  S.  Ct  737,  31 
L.  Ed.  650 ;  Norfolk  &  W.  R.  Co.  v.  Common- 
wealth, 136  U.  S.  114,  10  S.  Ct.  958,  34  L.  Ed. 
394. 

The  fourteenth  amendment  to  the  constitu- 
tion, which  declares  that  "all  persons  bom  or 
naturalized  in  the  United  States  and  subject 
to  the  jurisdiction  thereof  are  citizens  of  the 
United  States  and  of  the  states  wherein  they 
reside,"  is  affirmative  and  declaratory,  intended 
to  allay  doubts  and  settle  controversies,  and  is 
not  intended  to  impose  any  new  restrictions 
upon  citizenship.  Order  (D.  C.)  71  P.  382,  af- 
firmed.—United  States  V.  Wong  Kim  Ark,  18 
S.  Ct  456,  169  U.  S.  649,  42  L.  Ed.  890. 

As  the  constitution  nowhere  defines  the 
meaning  of  the  words  "citizen  of  the  United 
States,''  except  by  the  dedaration  in  the  four- 
teenth amendment  that  "all  persons  bom  or 
naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the 
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United  States/*  resort  must  be  Had  to  the  com- 
mon law,  the  principles  of  which  were  familiar 
to  the  framers  of  the  constitution. — Id. 


— —  Persons  born  within  the  Jnris- 
diotion. 

See  10  Cent.  Dig.  Cltiz.  {{  2,  IS. 

Before  the  Civil  Rights  Act,  April  9,  1866, 
c.  31,  §  1  (14  Stat.  27),  or  the  fourteenth 
amendment  to  the  constitution,  all  white  per- 
sons born  within  the  sovereignty  of  the  United 
States,  whether  children  of  citizens  or  of  for- 
eigners, excepting  only  children  of  ambassadors 
or  public  ministers  of  a  foreign  government, 
were  natural-born  citizens  of  the  United  States. 
Order  (D.  C.)  In  re  Wong  Kim  Ark,  71  F.  382, 
aflSrmeci.— United  States  v.  Wong  Kim  Ark,  18 
S.  Ct.  456,  169  U.  S.  649,  42  L.  Ed.  890. 

The  refusal  of  congress  to  permit  the  nat- 
uralization of  Chinese  persons  cannot  exclude 
Chinese  persons  born  in  this  country  from  the 
operation  of  the  constitutional  declaration  that 
all  persons  born  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States. — Id. 

A  child  born  in  the  United  States,  of  par- 
ents of  Chinese  descent,  who,  at  the  time  of 
his  birth,  are  subjects  of  the  emperor  of  China, 
but  have  a  permanent  domicile  and  residence  in 
the  United  States,  and  are  there  carrying  on 
business,  and  are  not  employed  in  any  diplo- 
matic or  official  capacity  under  the  emperor  of 
China,  becomes,  at  the  tune  of  his  birth,  a  citi- 
zen of  the  United  States.— Id. 

The  fourteenth  amendment  affirms  the  an- 
cient rule  of  citizenship  by  birth  within  the  ter- 
ritory in  the  allegiance  and  under  the  protec- 
tion of  the  country,  including  all  children  here 
born  of  resident  aliens,  except  the  children  of 
foreign  sovereigns  or  their  ministers,  or  born 
on  foreign  public  ships,  or  of  enemies  during  a 
hostile  occupation,  and  children  of  Indian  tribes 
owing  direct  tribal  allegiance.  It  includes  the 
children  of  all  other  persons,  of  whatever  race 
or  color,  domiciled  within  the  United  States. 
-Id. 

The  laws  conferring  citizenship  on  foreign- 
born  children  of  citizens  do  not  supersede  or  re- 
strict, the  established  rule  of  citizenship  by 
birth.— Id. 


— —  Foreign  snbjeets  or  oitixene 
in  territory  aoqnired  hj  United 
States. 

See  10  Cent.  Dig.   Cltis.  9  4. 

An  alien  minor  who  had  resided  in  Texas 
less  than  six  months  before  the  admission  of 
that  state  into  the  Union,  and  was  not  a  res- 
ident at  the  time  of  its  Declaration  of  Inde- 
J>endence,  and  had  never  taken  the  oath  of  al- 
egiance  to  Texas,  was  not  a  citizen  of  Texas 
at  the  time  of  its  admission,  or,  irrespective  of 
the  citizenship  of  his  parents,  "one  of  the  peo- 
ple of  Texas*'  who  became  citizens  of  the  Unit- 
ed States  without  naturalization.  Coutzen  v. 
United  States,  33  Ct  CI.  475,  affirmed.— Cont- 
zen  V.  United  States,  21  S.  Ct.  98,  179  U.  S. 
191,  45  L.  Ed.  148. 

The  absence  of  a  Spanish  subject  from 
the  Philippine  Islands  durmg  the  entire  period 
allowed  by  article  9  of  the  treatv  of  peace  with 
Spain  of  December  10,  1898  (30  Stat  1759), 


for  making  a  declaration  of  his  intention  to  pre- 
serve his  allegiance  to  the  crown  of  Spain,  pre- 
vents the  loss  of  his  Spanish  nationality  by  rea- 
son of  his  failure  to  make  such  declaration.— 
Bosque  v.  United  States,  28  S.  Ct  501,  209  U. 
S.  91.  52  L.  Ed.  698. 

^=^6.  — —  Inhabitants    of   territory   ad- 
mitted as  state. 

See  10  Cent.  Dig.  Citiz.  fi  5. 

When  a  state  is  admitted  into  the  Union 
upon  an  equal  footing  with  the  original  states, 
all  residents  thereof  who  are  endowed  by  con- 
gress with  political  rights  and  privileges,  or 
who,  with  the  consent  of  congress,  are  permit- 
ted to  participate  in  the  formation  of  the  new 
state,  become  citizens  of  the  United  States  by 
adoption,  even  though,  being  foreigners,  they 
have  never  complied  with  the  requirements  of 
the  naturalization  laws.- Boyd  v.  State  of  Ne- 
braska, 143  U.  S.  135,  12  S.  Ct  375,  36  U  Ed. 
103,  reversing  judgment  State  v.  Boyd,  31  Neb. 
082,  48  N.  W.  739,  51  N.  W.  602. 

The  Nebraska  enabling  act  (13  Stat.  47) 
declared  that  all  persons  qualified  to  vote  for 
representatives  of  the  territorial  legislature 
should  be  eligible  to  election  as  members  of  the 
convention,  and  should  be  entitled  to  vote  upon 
the  acceptance  or  rejection  of  the  constitution. 
By  the  existing  laws  of  the  territory,  foreign- 
ers who  had  declared  an  intention  to  become 
citizens  were  entitled  to  vote  at  elections,  and 
this  provision  was  carried  into  the  constitution 
of  the  new  state,  as  ratified  by  congress.  Held 
that,  upon  the  admission  of  the  state  into  the 
Union,  all  persons  of  this  class  became  citi- 
zens of  the  United  States.— Id. 


—  Women  n&arried  to  aliens. 

See  10  Cent  Dig.  CiUz.  {  7. 

No  exception  as  to  citizenship  is  given  an 
American  woman  who  marries  a  resident  for- 
eigner and  remains  within  the  jurisdiction  of 
the  United  States  by  Act  March  2,  1907.— Mac- 
Kenzie  v.  Hare,  36  S.  Ct  106,  239  U.  S.  299. 
60  L.  Ed.  297,  affirming  decree  134  P.  713, 
165  Cal.  776,  Ann.  Cas.  1915B,  261. 

Congress  could  validly  enact  provisions  of 
Act  March  2,  1907,  under  which  an  American 
woman  who  marries  a  foreigner  forfeits  her 
citizenship,  though  she  remains  within  the  Unit- 
ed States.— Id. 


— ^  Children  of  oitisens. 

See  10   Cent    Dig.   Citlz.    H   8-12:     2   Cent    Dig 
Aliens,  S  1&6. 

When  a  foreigner  takes  the  oath  declaring 
an  intention  to  become  a  citizen  of  the  Unit- 
ed States,  his  minor  sons  thereby  acquire  an 
inchoate  status  as  citizens;  and,  if  they  attain 
majority  before  their  father  completes  his  nat- 
uralization, that  status  is  capable  of  being  con- 
verted into  complete  citizenship  by  other  means 
than  the  direct  application  provided  for  by  the 
naturalization  laws. — Boyd  v.  State  of  Nebras- 
ka, 143  U.  S.  135,  12  S.  Ct  375,  36  Lu  Ed. 
103,  reversing  judgment  State  v.  Boyd,  31  Neb. 
682.  48  N.  W.  739,  51  N.  W.  602. 

CIVIL  DAMAGE  LAWS. 

See  Intoxicating  Liquors,  ^s»283. 


CIVIL   RIGHTS. 


Scope-Note. 

[INCLUDES  protection  of  general  rights  of  a  personal  nature^  Independent  of  class 
distinctions  or  personal  relations. 

[For  related  matters  under  other  topioe,  see  cross -references  after  analysis-] 

Analysis. 

2.  Constitutional    and   statutory   provisions   against   discrimination. 
10.  Discrimination  as  to  service  on  juries. 

Cross-References. 


Constitutional  guaranty  of  civil  rights,  see  Con- 
Rtitiitional  Law,  <S=>82-90. 

Constitutional  guaranty  of  trial  by  jury,  see 
Jury,  «=»9^37. 

Denial  of  civil  right  as  ground  for  removal  of 
prosecution  from  state  court  to  federal  court, 
see  Removal  of  Causes,  ^=»70. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  «=s>209-250. 

Deprivation  of  life,  liberty,  or  property  without 


due  process  of  law,  see  Constitutional  Law, 
«©=>251-320. 

Privileges  or  immunities  and  class  legislation, 
see  Constitutional  Law.  <@=>204-208. 

Protection  of  contract  obligations,  see  Constitu- 
tional Law,  <5=>113-183. 

Protection  of  vested  rights,  see  Constitutional 
Law,  €=»92-lll. 

Rifrht  of  suffrage  and  regulation  thereof,  see 
Elections,  ^=92-19. 


^s>2.   Oonstitntioiial  and  statutory  pro- 
▼isioBS    Asalnst    disorimlnatton. 

See  10  Cent.  Dig.  Civil  R.  9S  1-10. 

Const.  U.  S.  Amend.  13,  relates  only  to 
slavery  and  involuntary  servitude;  and,  al- 
though it  establishes  universal  freedom,  it  does 
not  authorize  congress  to  legislate  upon  subjects 
which  are  within  the  domain  of  state  legisla- 
tion :  and  therefore  Act  Cong.  March  1,  1875, 
providing  that  anv  person  who  shall  deny  to 
any  citizen  the  full  enjoyment  of  anv  of  the  ac- 
commodations and  advantages  of  inns,  public 
conveyances,  etc.,  shall  be  subject  to  a  penalty, 
is  unauthorized  and  void. — Civil  Rights  Cases, 
109  U.  S.  3,  3  S.  Ct.  18,  27  L.  Ed.  835. 

Congress  has  no  power  to  legislate  upon 
subjects  which  are  within  the  domain  of  state 
legislation,  but  only  to  provide  modes  of  -re- 
dress against  the  operation  of  state  laws  and 
the  action  of  state  officers  when  these  are  sub- 
versive of  the  fundamental  rights  specified  in 
the  constitution ;  and  therefore  Act  Cong. 
March  1,  1875,  providing  that  all  persons  shall 
be  entitled  to  full  and  equal  enjoyment  of  the 
accommodations  and  advantages  of  inns,  public 
conveyances,  etc.,  and  imposing  penalties  upon 
any  person  who  shall  violate  said  act,  is  uncon- 
stitutional.— Id. 

The  first  and  second  sections  of  the  civil 
rights  act,  passed  March  1,  1875,  in  effect  de- 
claring that  in  all  inns,  public  conveyances,  and 
places  of  amusement  colored  citizens,  whether 
slaves  or  not,  and  citizens  of  other  races,  shall 


have  the  same  accommodations  and  privileges 
as  are  enjoyed  by^  white  citizens,  and  making 
it  a  penal  offense  in  any  person  to  deny  to  any 
citizen  of  anv  race  or  color,  regardless  of  pre- 
vious servitude,  any  of  the  said  accommodations 
or  privileges,  are  unconstitutional  enactments 
as  applied  to  the  several  states,  not  being  au- 
thorized by  either  the  thirteenth  or  fourteenth 
amendment  to  the  constitution  of  the  United 
States.— Id. 


Discriminatioii  as  to  serrioe   on 
juries. 

Seo  10  Cent.  Dig.  Civil  R.  S  6. 

A  motion  to  set  aside  a  panel  of  petit  ju- 
rors, on  the  ground  of  the  exclusion  from  the 
panel  of  qualified  citizens  of  African  descent, 
is  properly  overruled,  where  it  is  not  clearly 
and  distinctly  shown  that  they  were  excluded 
because  of  their  race  or  color. — Bush  v.  Com- 
monwealth of  Kentucky,  107  U.  S.  110,  1  S. 
Ct.  625,  27  L.  Ed.  354. 

Where  a  state  court  of  final  resort  had  held 
that  state  laws  excluding  from  grand  and  petit 
juries  citizens  of  African  descent  were  uncon- 
stitutional and  void,  it  could  not  be  presumed 
in  sdvance  of  a  trisi  that  the  officers  summon- 
ing the  juries  would  disregard  the  law  so  de- 
clared, and  the  case  was  not  removable  under 
Kev.  8t.  §  641,  on  the  ground  that  defendant 
was  denied  the  equal  protection  of  the  laws 
guaranteed  him  by  the  fourteenth  amendment, 
because  such  statutes  had  not  been  formally 
repealed.— Id. 


CIVIL  SERVICE. 

See  United  States,  <8=»35,  36,  39,  52. 
Application  of  law  to  merchant  appraisers,  see 

Customs  Duties,  ^=»59. 
Forging  vouchers  on  examination,  see  Forgery, 


CIVIL  WAR. 

Claims    against    United    States,    see    United 

&$tate8,  «=>102. 
Liability   of   United   States   for   injuries    from 

military  operations,  see  War,  ^=»9. 


CLAIMS. 

Against  government,  see — 

Counties,  ^=s»197. 

District  of  Columbia,  ^=»35. 

United  States,  «=>93-123. 
Against  particular  persons  or  estates,  see — 

Assignments   for    Benefit   of   Creditors, 
297—317. 

Bankruptcy,  «=»116,  307-364. 

Banks  and  Banking,  <8=s»288. 

Corporations,  ^=»566. 

Executors   and    Administrators,    ^=:>2l8-267. 
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Against  particular  persons  or  estates, 

Homestead,  ^=»105-107. 

Insolvency,  ^=»105. 

Receivers,  ^=9l4&-163. 
Assignment   of   claim   against   foreign   govern- 
ment, see  Assignments,  ^=»10. 
Court  of  Claims,  see  Courts,  ^=s>3S9,  447-470 
Mining  claims,   see  Mines   and  Minerals, 

&-38. 
Of  'mechanic's  lien,  see  Mechanics'  Lions, 

133-157. 
Substitution  of  claimants,  see  Interpleader. 
To  property  levied  on,  see — 

Attachment,  <8=>290->308. 

Execution,  «=s»187-202. 


CLASS  LEGISLATION. 

See  Constitutional  Law,  ^s>208. 

CLEARING  HOUSES. 

See  Banks  and  Banking,  ^=»320. 

CLERKS. 

Of  federal  government,  see  United  States, 
36. 


CLERKS    OF    COURTS, 


Scoi>e'Note, 

[INCLUDES  officers  of  civil  tribunals  authorized  to  perform  clerical  functions,  with 
incidental  judicial  powers,  whether  designated  as  clerks,  prothonotarles,  or  by  other  titles ; 
appointment,  qualification,  tenure,. and  removal  of  such  officers,  and  ex  officio  and  de  facto 
clerks  of  courts ;   and  their  rights,  powers,  duties,  and  liabilities. 

[For  r^Iat^d  matters  under  other  topics,  see  cross -references  after  analysis-] 

Analysis, 

10.  Compensation  and  fees  of  clerks  of  state  courts, 
35.  Accounting  as  to  fees. 

38.  Compensation  and  fees  of  clerks  of  United  States  courts. 

39.  Right  in  general. 

40.  Statutory  provisions. 

41.  Services  in  different  courts. 

43.  Writs,  process,  and  notices. 

44.  Oaths  and  affirmations. 

46.  Recognizances,  bonds,  undertakings,  and  acknowledgments. 

47.  Filing  papers. 

48.  Entries  and  records. 

49-  Docket  fees. 

60.  Certificates,  returns,  and  reports  in  general. 

61.  Certificates  as  to  attendance  or  fees  of  jurors  or  witnesses. 

52.  Copies,  duplicates,  and  exemplifications. 

54.  Commissions. 

55.  Per  diem   compensation. 

59.  Liability  of  United  States. 

62.  Recovery  of  fees  or  salary. 

63.  Fees  of  clerks  of  territorial  courts. 
70.  Custodv  and  care  of  funds. 

73.  Liabilities  on  official  bonds. 

74.  Breach  or  fulfillment  of  conditions. 

75.  Actions  on  bonds. 


Deposit   with   clerks,   see   Deposits    in    Court, 

Embezzlement  by  clerk,  see  Embezzlement, 
11,  21.    • 


Cross-References, 

Signature   to  writ  of   error,  see  Ai»peal  snd 
Error,   «=»400,  401. 


^=»10.  Compensation  and  fees  of  clerks 
of  state  oovrts. 

See  10  Cent.  Dig.  Clerks  of  C.  SS  33-65;    13  Cent 
Dig.  Counties,  fi|  106,  116. 


—  Aooonnting:  as  to  foes. 

Bee  10  Cent  Dig.  Clerks  of  C.  §  62. 


The  county  clerk  of  the  city  and  county  of 
San  Francisco  cannot  retain  for  his  own  use 
that  portion  of  the  fees  collected  by  him  as 
clerk  of  the  sut)erior  court  in  naturalization  pro- 
ceedings which  the  clerk  of  court  is  authoriz- 
ed by  Naturalization  Act  June  29,  1906,  §  13, 
to  retain,  where  bis  salary  is  fixed  at  a  specified 
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CLERKS  OF  COURTS 


sam  by  the  <:harter  in  full  compensation  for  all 
services  rendered.— Mulcrevy  v.  City  and  Coun- 
ty of  San  Francisco,  34  S.  Ct.  260,  231  U.  S. 
069,  58  L.  Ed.  425,  affirming  judgment  City  & 
County  of  San  Francisco  v.  Mulcrevy,  113  P. 
339,  15  Cal.  App.  11. 

Q=»38.   Oompensation  and  fees  of  elerks 
of  United  States  oourta. 

S«e  10  Cent  Dig.  Clerks  of  C.  SS  66-87. 

48==»39.  —  Rightlnseiieral. 

See  10  Cent  Dig.  Clerka  of  G.  §  66. 

Charges  for  services  of  a  derk  of  a  fed- 
eral court  on  behalf  of  indigent  defendants  in 
criminal  cases,  which  consist  in  administering 
oaths  by  order  of  court  to  defendant's  witness- 
es, in  administering  oaths  to  affidavits  of  pov- 
erty, and  affixing  jurats,  in  filing  and  entering 
applications  for  process,  in  filing  and  entering 
motions  of  defendants  for  new  trial,  and  in 
rendering  services  to  defendant  in  a  capital  case, 
by  order  of  court,  in  prosecution  of  writ  of  er- 
Vi^*J^  properly  allowed  under  Rev.  St.  U.  S. 
5 1  828,  878  [U.  S.  Comp.  St  1901,  pp.  635, 
668],  and  Act  Feb.  6,  1889,  c.  113,  25  Stat  655 
ty.  S.  Comp.  St  1901,  p.  4921.  Judgments 
37  Ct  CI.  5&,  modified  and  37  Ct  CL  571.  af- 
firaied.--United  States  v.  Jones,  24  S.  Ct  561, 
193  U.  S.  528,  48  L.  Ed.  776. 

^=>40.  — ^  Statutory  proTisioiis. 

See  10  Cent  Dig.  Clerka  of  C.  §9  66,  71.  74.  75. 

The  clerk  is  entitled  to  fees  for  copies  of 
orders  for  marshals  to  pay  supervisors  of  elec- 
tion, as  such  orders  are  clearly  within  the  act 
of  Iiebruary  22,  1875,  making  an  order  neces- 
sary before  any  account  in  fiivor  of  court  of- 
ficers* is  paid ;  and,  even  though  such  orders  are 
not  within  the  statute,  if  the  court  assumed  to 
make  them,  and  the  clerk  enters  them,  he  is 
entitled  to  hU  fees  thereof.— United  States  v. 
Jones,  147  U.  S.  672,  13  S.  Ct.  437,  37  U  Ed. 

Rev.  St.  I  1765,  precludes  a  clerk  of  the 
United  States  court  from  ,  claiming  any  com- 
pensation for  extra  work  germane  to  his  office 
imposed  on  him  by  law,  and  he  is  not  entitled 
to  any  fee  or  compensation  for  services  as  clerk 
in  selecting  juries  in  connection  with  the  jury 
comnii3sioners.^United  States  v.  King.  147 
U.  S.  676,  13  S.  Ct  439,  37  L.  Ed.  328;  Same 
J;.^525^'  ^^'^  ^-  S.  687,  13  S.  Ct  442,  37  L. 
Ed.  332,  applying  Same  v.  Saunders,  120  U.  S. 
126,  7  S.  Ct  467,  30  Lu  Ed.  594. 


—  Serrloes  in  different  oovrts. 

See  10  Cent  Dig.  Clerks  of  C.  5  86. 

Under  Rev.  St  U  624,  62Q.  796,  839,  the 
clerk  18  entitled  to  charge  a  per  diem  fee  for  at- 
tendance on  court  by  one  of  his  deputies ;  and, 
where  simultaneous  sessions  are  held  in  sep- 
arate divisions  of  the  district,  he  is  entitled  to 
fe€«  for  personal  attendance  at  one  and  at- 
tendance by  deputy  at  the  other.  Section  8iil, 
d«!laring  that  only  one  fee  shall  be  charged 
when  the  circuit  and  district  courts  sit  at  the 
same  time,  should  be  construed  to  mean  when 
they  sit  at  the  same  time  and  place.— United 

oJ*?*  J-.  ^i5F»  ^^'^  U-  S.  676,  13  S.  Ct.  439, 
o7  iM  JiiG.  o2o. 


A  clerk  of  a  federal  court  is  properly  al- 
lowed charges  for  issuing  subpoenas  for  grand 
and  petit  jurors  by  order  of  the  court  Judg- 
ments 37  Ct.  CI.  565,  modified,  and  37  Ct  CI. 
571,  affirmed.— United  States  v.  Jones,  24  S. 
Ct  561,  193  U.  S.  528,  48  L.  Ed.  776. 

^»4>^,  —  Oaths  and  affirmations. 

See  10  Cent  Dig.  Clerks  of  C.  8  72. 

The  clerk  is  entitled  to  a  fee  of  10  cents  for 
administering  the  oath  to  witnesses  respecting 
their  mileage  and  attendance,  but  not  for  pre- 
serving the  affidavit  as  a  part  of  the  records  of 
the  court— United  States  v.  Taylor.  147  U.  S. 
695,  13  S.  Ct.  479,  37  L.  Ed.  335,  reversing 
judnnent  (C.  C.)  Taylor  y.  United  States,  45 

A  clerk  of  a  federal  court  is  not  entitled  to 
fees  for  administering  oaths  and  affixing  jurats 
to  accounts  of  United  States  marshals,  in  view 
of  the  provision  of  Act  Feb.  22,  1875,  c.  95, 
18  Stat.  333  lU.  S.  Comp.  St  1901,  p.  648], 
requiring  clerks,  marshals,  and  district  ^attor- 
neys  to  render  their  accounts  duly  sworn  to  for 
approval.  Judgments  37  Ct  CI.  565,  modified, 
and  37  Ct.  CI.  571,  affirmed.— United  SUtes 
V.  Jones,  24  S.  Ct  561, 193  U.  S.  528,  48  L.  Ed. 
776. 

Compensation  is  properly  allowed  a  clerk 
of  a  federal  court  for  services  in  connection 
with  affidavits  of  defendants  in  criminal  cases 
of  inability  to  pay  costs. — Id. 

An  allowance  to  a  clerk,  of  a  federal  court 
of  charges  for  administering  oaths  on  the  voir 
dire  of  grand  and  petit  jurors  cannot  be  justi- 
fied under  Rev.  St  U.  S.  §  828,  cL  4  [U.  S. 
Comp.  St  1901,  p.  635].— Id. 

^s»46.  — —  Reeosniaanoes,  bonds,  nnder* 
takings,  and  aoknowledsmenta. 

See  10  Cent  Dig.  Clerks  of  C.  S8  66.  81.  82. 

The  clerk  of  a  federal  court  is  not  entitled 
to  fees  for  drawing  more  than  one  recognizance 
in  a  criminal  case,  unless  it  appears  that  the 
witnesses  could  not  conveniently  have  recogniz- 
ed together.— United  States  v.  King,  147  U.  S. 
676,  13  S.  Ct  439,  37  L.  Ed.  328. 

The  comptroller  of  the  treasury  cannot  pre- 
scribe the  length  of  capiases  or  bonds,  or  limit 
the  clerk  in  hie  charge  to  a  certain  number  of 
folios.  Such  matters  are  to  be  determined  by 
the  practice  of  the  court— United  States  v.  Tay- 
lor, 147  U.  S.  695,  13  S.  Ct.  479,  37  L.  Ed.  335, 
reversing  judgment  (C.  C.)  Taylor  v.  United 
States,  45  F.  531. 

The  derk  of  a  federal  court  can  charge  but 
one  fee  for  taking  the  acknowledgment,  of  a  de- 
fendant in  a  criminal  case  and  his  sureties,  un- 
less it  be  made  to  appear  that  it  was  necessary 
to  take  them  separately. — United  States  v.  Tay- 
lor, 147  U.  S.  695,  13  S.  Ct  479,  37  L.  Ed. 
335,  following  Same  v.  Ewing,  140  U.  S.  142, 
11  S,  Ct.  7fe,  35  L.  Ed.  388,  and  reversing 
judgment  (C.  C.)  Taylor  v.  United  States,  45  F. 
531. 


—  Writs,  process,  and  notices. 

See  10  Cent.  Dig.  Clerks  of  C.  S  69. 

A  derk's  claim  for  fees  for  issuing  commit- 
ments to  jail  in  addition  to  copy  of  the  order 
of  removal  is  too  general,  and  cannot  be  allow- 
ed unless  it  appears  that  the  writ  was  not  is- 
sued to  bring  a  prisoner  into  court,  or  for  re- 
manding him  from  the  court,  for  in  such  cases 
commitments  are  declared  to  be  unnecessary  by 
Rev.  St  I  1030.— United  States  v.  McCandless. 
147  U.  S.  692,  13  S.  g.  465,  37  U  Ed.  334.     

TUs  Dieest  U  compUed  on  the  Key-N nmber  System.  Tor  explanation,  see  pace  ill. 
Sup.Ot.Dig.~28 


^=s>47.  —  Filing  papers. 

See  10  Cent.  Dig.  Clerks  of  C.  8  68. 

After  sentence,  no  pnecipes  for  commit- 
ment are  necessary,  aud  no  allowance  should  be 
made  for  filing  them.— United  States  v.  Van 
Duzee,  140  U.  S.  109,  11  S.  Ct  758,  35  L.  Ed. 
399,  reversing  judgment  (D.  C.)  Van  Duzee  v. 
United  States,  41  F.  571. 

Charges  for  filing  praecipes  for  bench  war- 
rants are  proper,  since  it  is  the  practice  for 
the  clerk  to  wait  for  instructions  from  the  dis- 
trict attorney,  in  the  form  of  a  praecipe,  before 
issuing  such  warrants,  and  to  file  the  praecipes. 
— Id. 


CLERKS  OF  COURTS 
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The  clerk  is  entitled  to  fees  for  filing  mar- 
shals' accounts  current,  but  not  for  filing 
vouchers  to  such  accounts,  as  under  the  act  of 
1875  the  vouchers  are  deemed  a  part  of  the  ac- 
count—United States  V.  Jones,  147  U.  S.  672, 
13  S.  Ct.  437,  37  L.  Ed.  325;  Same  v.  King, 
147  U.  S.  676,  13  S.  Ct  439,  37  L.  Ed.  328; 
Same  v.  Payne,  147  U.  S.  687,  13  S.  Ct  442, 
37  Lr.  Ed.  332. 

The  clerk  of  a  federal  court  is  entitled  to 
fees  for  filing  duplicate  accounts  of  officers  of 
the  court,  on  entry  of  orders  approving  the 
same,  but  not  for  filing  vouchers. — United  States 
V.  Jones.  147  U.  S.  672,  13  S.  Ct  437,  37  L.  Ed. 
325 ;  Same  v.  Payne,  147  U.  S.  687,  13  S.  Ct 
442,  37  Li.  Ed.  332. 

The  clerk  is  not  entitled  to  a  fee  for  filing 
orders  from  the  district  attorney  discharging 
witnesses  from  attendance.  Under  Rev.  St.  | 
877,  it  is  proper  that  the  district  attorney  should 
officially  inform  the  clerk  of  the  discharge  of 
a  witness,  but  the  dificharge  should  not  be  fil- 
ed.—United  States  V.  Taylor,  147  U.  S.  695, 
13  S.  Ct.  479.  37  U  Ed.  335,  reversing  judgment 
(C.  C.)  Taylor  v.  United  States,  45  F.  531. 

A  clerk  of  a  circuit  court  of  the  United 
States  is  not  entitled  to  any  fee  for  filing  the 
various  papers  surrendered  to  his  custody  by 
the  circuit  court  commissioners  in  compliance 
with  Act  May  28,  1896,  c.  252,  29  Stat.  184 
[U.  S.  Comp.  St  1901,  p.  499],  abolishing  their 
office  and  requiring  them  to  "deposit"  the  offi- 
cial documents  in  their  possession  with  the 
"clerk  of  the  circuit  court  by  which  they  were 
appointed,"  as  such  filing  was  authorized  nei- 
ther by  this  requirement  nor  by  a  standing 
court  rule  directing  the  clerk  to  file  papers  and 
transcripts  of  proceedings  before  a  commission- 
er upon  their  receipt  by  him,  which  rule  plainly 
had  reference  only  to  the  current  business  of 
such  commissioner.  Decree,  Van  Duzee  v.  Unit- 
ed States,  35  Ct.  CI.  214,  reversed.— United 
States  V.  Van  Duzee,  22  S.  Ct  648,  185  U.  S. 
278,  46  L.  Ed.  909. 


— —  Entries  and  records. 

See  10  Cent.  Dig.  Clerks  of  C.  S  76. 

The  allowance  to  the  clerk  of  three  dollars 
'*for  making  dockets  and  indexes,  issuing  veni- 
re, taxing  costs,  and  all  other  services  on  the 
trial  or  argument  of  a  cause,"  includes  entering 
the  order  for  trial  and  recording  the  verdict. — 
United  States  v.  Van  Duzee,  140  U.  S.  169,  11 
S.  Ct.  758,  35  L.  Ed.  399,  reversing  judgment 
(D.  C.)  Van  Duzee  v.  United  States,  41  F.  571. 

Under  a  rule  of  court  that  in  all  criminal 
cases,  unless  otherwise  specially  ordered,  the 
final  record  shall  include  the  order  made  by  the 
commissioner  binding  the  party  to  appear  be- 
fore the  grand  jury,  the  clerk  is  entitled  to  an 
allowance  for  incorporating  in  the  final  record 
the  transcript  from  the  commissioner. — Id. 

Under  Rev.  St  S  828,  allowing  the  clerk  of 
the  circuit  court  10  cents  for  "filing  and  enter- 
ing every  declaration,  plea,  or  other  paper," 
the  clerk  is  not  required  to  fasten  together  all 
the  papers  in  a  case  sent  up  by  the  commis- 
sioner, and  file  the  bundle  as  one  paper,  but 
may  file  them  as  received;  nor  is  he  required 
to  enter  every  paper  that  he  files  on  the  court 
docket,  but  may  make  the  entry  on  any  proper 
book  kept  for  the  purpose. — Id. 

The  clerk  of  the  federal  district  court  is  en- 
titled to  fees  for  entering  orders  approving 
marshals'  accounts;  and  such  fees  are  not  *'ad- 
ditional  pay,"  within  the  meaning  of  Rev.  St. 
§  1765,  but  are  distinctly  allowed  by  section 
828,  as  folio  fees.— United  States  v.  Van  Duzee, 
140  U.  S.  169,  11  S.  Ct  758,  35  L.  Ed.  399. 
reversing  judgment  (D.  C.)  Van  Duzee  v.  United 
States,  41  F.  571;  Same  v.  Jones,  147  U.  S. 
672,  13  S.  Ct  437,  37  L.  Ed.  325. 

Fees  are  properly  aUowed  for  entering  or- 
ders for  trial,  and  recording  the  verdicts  in 
criminal  cases,  as  for  "making  a  record,"  and 


these  services  are  not  covered  by  the  docket 
fee.— United  States  v.  Van  Duzee,  140  U.  S. 
199,  11  S.  Ct.  941,  modifying  140  U.  S.  169.  11 
S.  Ct  758,  35  L.  Bd.  399. 

The  clerk  is  entitled  to  fees  for  making  final 
records  in  criminal  cases;  such  records  includ- 
ing the  indictment  and  other  pleadings,  the 
processes,  journal  entries,  and  the  order  of  com- 
mitment.—United  States  V.  Jones,  147  U.  S. 
672, 13  S.  Ct  437,  37  L.  Ed.  325. 

The  proceedings  before  the  committing  mag- 
istrate properly  constitute  no  part  of  the  final 
record  in  a  criminal  case,  and  hence  the  clerk  of 
the  federal  court  is  not  entitled  to  any  fee  for 
copying  therein  the  papers  sent  up  by  the  com- 
missioner.—United  States  V.  King,  147  U.  S.  676, 
13  S.  Ct.  439,  37  L.  Ed.  328. 

While  a  writ  of  alias  fi.  fa.  is  ordinarily  is- 
sued on  a  simple  praecipe,  it  is  competent  for  the 
district  attorney  to  apply  to  the  court  for  an 
order  therefor,  and,  if  such  order  is  made,  the 
clerk  is  bound  to  enter  it,  and  is  entitled  to  a  foe 
therefor,  whether  or  not  such  order  was  neces- 
sary.—United  States  V.  Payne,  147  U.  S.  687, 
13  S.  Ct  442,  37  L.  Ed.  332. 

The  clerk  of  a  federal  court  is  entitled  to  a 
fee  for  entering  a  recognizance  taken  in  open 
court;  but  where  the  recognizance  is  taken  out 
of  court,  by  a  separate  instrument,  he  is  only 
entitled  to  a  fee  for  drawing  and  filing  the  same, 
and  not  for  entering  it  on  the  record.— Id. 

The  best  definition  of  a  common-law  record 
in  a  criminal  case  under  the  American  practice 
is  as  follows:  "The  record  should  consist  of  the 
indictment  properly  indorsed,  as  found  by  the 
grand  jury,  the  arraignment  of  the  accused,  liis 
plea,  the  impaneling  of  the  traverse  jury,  their 
verdict,  and  the  judgment  of  the  court.*'  And 
this  is  all  that  is  required,  unless  it  is  designed 
for  use  in  the  review  by  the  appdlate  court  of 
the  rulings  below;  and  hence,  in  the  absence  of 
a  rule  requiring  them  to  be  incorporated,  the 
proceedings  before  a  commissioner  form  no  part 
of  the  record,  neither  do  affidavits,  warrants,  sub- 
poenas, or  capiases,  except  the  one  on  which 
the  arrest  was  made. — United  States  v.  Taylor, 
147  U.  S.  695,  13  S.  Ct.  479,  37  L.  Bd.  335.  re- 
versing judgment  (C.  C.)  Taylor  v.  United  States, 
45  F.  531. 

The  clerk  is  entitled  to  fees  for  services  ac- 
tually and  necessarily  performed  in  the  making 
up  of  a  criminal  record,  when  the  practice  of  a 
particular  state  or  district  requires  a  judgment 
record  to  be  made.— United  States  v.  Taylor,  147 
U.  S.  695,  13  S.  Ct.  479.  37  L.  Ed.  335.  follow- 
ing  Same  v.  Van  Duzee,  140  U.  S.  169,  11  S.  Ct 
758,  35  L.  Ed.  399.  and  reversing  judgment  (C. 
C.)  Taylor  v.  United  States,  45  F.  531. 

Where  the  practice  in  the  court  requires  the 
clerk  to  make  a  record  of  the  names  of  jurors, 
with  their  residences,  or  to  do  any  other  inci- 
dental work  in  connection  with  the  names  of  the 
jurors  drawn,  he  is  entitled  to  charge  for  that, 
as  for  making  a  record. — United  States  v.  Kurts, 
17  S.  Ct.  15,  164  U.  S.  49,  41  L.  Ed.  346. 

The  provision  of  Rev.  St.  S  828,  entitling 
the  clerk  to  a  fee  of  15  cents  per  folio,  does  not 
authorize  him,  in  computing  his  fees  for  mak- 
ing up  a  record,  to  treat  each  document  judg- 
ment, or  order  separately,  for  the  enumeration 
of  folios,  instead  of  counting  the  folios  of  the 
record  as  one  instrument  continuously  from  be- 
ginning to  end. — Id. 

The  services  of  a  clerk  of  a  federal  court 
for  recording  abstracts  of  judgments,  as  requir- 
ed by  a  rule  of  court,  are  not  covered  by  the 
docket  fees  prescribed  by  Rev.  St  U.  S.  $  828, 
par.  10  [U.  S.  Comp.  St  1901,  p.  6351,  and 
separate  charges  therefor  are  justified  by  para- 
graph 8  of  that  section,  prescribing  the  fees 
which    such   clerk    may   receive   for    ^'making 
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any  record."— United  States  y^  Keatl^,  27  S.  |  payment  bjr  the  mafsbal  of  sums  du^  to  jurors 
^.    .^.  --    -  ^  _        .    „.^  and  witnesses  under  Rev.  St  §  855,  the  clerk  has 

no  right  to  attach  the  seal  and  charge  therefor. 


Ct  404.  204  U.  S.  562,  51  L.  Ed.  618. 

^=»49.  — ^  Docket  fees. 

See  10  Cent.  Dig.  Clerka  of  C.  S  70. 

The  act  allowing  a  fee  for  "making  dockets 
and  indexes,  taxing  costs,  and  other  services  in 
a  cause  which  is  dismissed  or  discontinued," 
does  npt  entitle  the  clerk  to  an  allowance  for 
docketing,  indexing,  and  taxing  costs  in  cases 
sent  up  from  the  commissioner,  in  which  defend- 
ant was  bound  over  to  the  grand  jury,  but  where 
the  grrand  jury  fails  to  find  an  indictment.  The 
cases  should  not  be  docketed  until  the  grand  jury 
or  district  attorney  has  taken  affirmative  ac- 
tion.— United  States  v.  Van  Duzee,  140  U.  S. 
169,  11  S.  Ct.  758,  35  L.  Ed.  399,  reversing  judg- 
ment (D.  C.)  Van  Duzee  v.  United  States,  41 
F.  571. 

Proceedings  for  the  removal  of  a  prisoner 
from  one  district  to  another  for  trial  are  not 
"a  cause.'*  within  the  meaning  of  Rev.  St.  §  828, 
and  the  clerk  is  not  entitled  to  fees  for  docketing 
and  indexing  the  same. — United  States  v.  King, 
147  U.  S.  676,  13  S.  Ct.  439,  37  L.  Ed.  328. 

A  scire  facias  on  a  recognizance  is  an  origi- 
nal action,  and  is  therefore  a  "cause,"  within  the 
meaning  of  Rev.  St.  §  828,  allowing  fees  for 
docket  entries  and  indexes  upon  the  trial  of  a 
cause;  but  an  indictment  which  has  been  ig- 
nored by  the  grand  jury  is  not  a  cause,  and  such 
fees  cannot  be  allowed  thereon. — United  States 
V.  Payne.  147  U.  S.  687,  13  S.  Ct.  442,  37  L. 
Ed.  332. 

A  clerk  of  a  federal  court  claimed  a  fee  of 
three  dollars  for  making  docket  entries  under 
Rev.  St  §  828,  which  allows  that  sum  for  mak- 
ing such  entry  *'on  the  trial  or  argument  of  a 
cause  where  issue  is  joined  and  testimony  given." 
The  record  showed  that  issue  was  joined  and  tes- 
timony given.  Held,  that  he  was  entitled  to  the 
fee,  although  the  record  failed  to  show  that  the 
testimony  was  given  on  the  "trial  or  argument." 
-Id. 

The  clerk  of  a  federal  court  is  not  entitled 
to  docket  fees  in  cases  where  the  grand  jury  have 
ignored  the  indictment. — United  States  v.  Payne, 
147  U.  S.  687,  13  S.  Ct.  442,  37  L.  Ed.  332; 
Same  v.  McCandless,  147  U.  S.  692,  13  S.  Ct 
465,  37  L.  Ed.  334. 

Docket  fees  cannot  be  taxed  until  the  case  is 
finally  disposed  of,  and  no  such  fee  can  be  allow- 
ed where  the  jury  disagrees,  unless  it  appears 
that  the  case  has  terminated. — United  States  v. 
McCandless,  147  U.  S.  692,  13  S.  Ct  465,  37  L. 
Ed.  334. 

Rev.  St.  {  828,  restricting  the  docket  fee 
to  one  dollar  in  a  case  which  is  dismissed  or 
discontinued,  applies  only  in  case  of  dismissal  or 
discontinuance  before  issue  has  been  joined. — 
United  States  v.  Kurtz,  17  S.  Ct  15,  164  U.  S. 
49,  41  L.  Ed.  346. 

The  clerk's  right  to  a  docket  fee,  under  Rev. 
St  I  828,  "where  issue  is  joined,"  attaches  at 
the  time  such  issue  is  in  fact  joined,  and  is  not 
lost  by  the  subsequent  withdrawal  of  the  plea 
constituting  the  issue. — Id. 

Separate  trials  under  one  indictment 
against  several  defendants  are  separate  causes, 
within  the  meaning  of  Rev.  St.  U.  S.  §  828  [U. 
S.  Comp.  St.  1901,  p.  635],  prescribing  the 
docket  fees  which  the  clerk  of  a  federal  court 
may  charge  in  a  cause. — United  States  v.  Keat- 
ley,  27  S.  Ct.  404,  204  U.  S.  562,  51  L.  Ed.  618. 


— —  Certificates,  returns,  and  re- 
ports in  general. 

See  10  Cent.  Dig.  Clerks  of  G.  9  79. 

Unless  the  treasury  department  requires  au- 
thentication by  seal  of  the  court  of  orders  for 


—United  States  v.  Van  Duzee,  140  U.  S.  169,  11 
S.  Ct.  758,  35  L.  Ed.  399,  reversing  judgment 
(D.  C.)  Van  Duzee  v.  United  States,  41  F.  571. 

The  clerk  of  a  federal  court  is  entitled  to 
fees  for  certifying  copies  of  orders  approving 
the  accounts  of  marshals  and  other  officers  to  be 
forwarded  to  the  department  with  the  accounts, 
but  not  for  affixing  seals  thereto,  unless  the  de- 
partment requires  the  copy  to  be  so  authenticat- 
ed.—United  States  V.  Jones,  147  U.  S.  672,  13  S. 
Ct  437,  37  L.  Ed.  325. 

A  claim  by  a  clerk  for  "miscellaneous  fees, 
entering  orders  of  court,  making  copies,  certifi- 
cates, and  seals,"  is  objectionable  as  being  too 
general;  for,  while  the  derk  is  undoubtedly  en- 
titled to  fees  for  entering  the  orders  of  court, 
he  is  not  entitled  to  fees  for  making  copies,  cer- 
tificates, and  seals,  unless  they  are  required  by 
law  or  the  practice  of  the  department— United 
States  V.  McCandless,  147  U.  S.  692,  13  S.  Ct 
465,  37  L.  Ed.  334. 

Charges  of  a  clerk  of  the  federal  court  for 
certificates  to  C(  pies  ofsci.  fa.  and  copies  of 
orders  of  the  court  for  furnishing  meals  to  ju- 
rors are  properly  disallowed,  where  no  direc- 
tion of  the  court  as  to  such  certificates  is  shown. 
Judgments  37  Ct.  CI.  565,  modified,  and  37  Ct. 
CI.  571,  affirmed.— United  States  v.  Jones,  24  S. 
Ct  561,  193  U.  S.  528,  48  L.  Ed.  776. 

^^51.  »—  Certifioatee  as  to  attendance 
or  fees  of  jnrors   or  witnessea. 

See  10  Cent  Dig.  Clerks  of  C.  §  80. 

The  practice  which  obtains  in  the  Southern 
district  of  Georgia  of  making  separate  reports  to 
the  court  of  the  amount  of  fees  due  from  the 
United  States  to  witnesses  and  jurors,  and  ob- 
taining separate  orders  for  the  payment  of  each 
claim,  is  unnecessary,  burdensome,  and  oppres- 
sive, and  the  clerk  is  not  entitled  to  fees  for  mak- 
ing such  reports,  or  for  filing  the  orders  made 
thereon.— United  States  v.  King,  147  U.  S.  676, 
13  S,  Ct  439,  37  L.  Ed.  328. 

The  clerk  is  entitled  to  fees  for  copies  of  or- 
ders directing  the  marshal  to  pay  witnesses  and 
jurors,  and  for  certificates  thereto,  but  not  for 
seals  to  the  copies.-^United  States  v.  Taylor,  147 
U.  S.  695,  13  S.  Ct  479,  37  L.  Ed.  335,  foUow- 
ing  Same  v.  Van  Duzee,  140  U.  S.  169,  11  S. 
Ct.  758,  35  L.  Ed.  399,  and  reversing  jirdgment 
(C.  C.)  Taylor  v.  United  States,  45  F.  531. 

^=:»52«  — ^  Copies,    duplicates,    and    ez- 
emplifloations. 

See  10  Cent  Dig.  Clerks  of  C.  S§  78,  79. 

Though  Hev.  St.  S  829,  fixing  the  marshal's 
fee  for  service  of  subpoenas,  forbids  him  to  make 
a  further  charge  for  copy,  the  clerk,  being  re- 
quired by  rule  of  court  to  make  copies  to  be  left 
with  witnesses,  is  entitled  to  an  allowance  there- 
for.—United  States  V.  Van  Duzee,  140  U.  S.  169, 
11  S.  Ct  758,  35  L.  Ed.  399,  reversing  judgment 
(D.  C.)  Van  Duzee  v.  United  States,  41  F.  571. 

Though  Const.  Amend,  art  6,  entitles  the  ac- 
cused in  all  criminal  cases  to  be  informed  of  the 
nature  and  cause  of  the  accusation,  he  is  not  en- 
titled, without  an  order  of  the  court,  to  a  copy 
of  the  indictment  against  him  at  the  expense  of 
the  government,  except  in  capital  cases,  as  ex- 
pressly provided  by  Kev.  St.  §  1033,  and  clerks 
who  have  furnished  such  copies  cannot  charge 
the  government  therefor. — Id. 

An  allowance  to  a  clerk  of  a  federal  court 
of  charges  for  a  transcript  of  record  on  writ 
of  error  in  criminal  proceedings,  ordered  by  the 
court  on  behalf  of  an  indigent  defendant,  is  not 
precluded  on  the  theory  that  Rev.  St  U.  S.  8 


TUs  Dieest  ia  eompUed  on  the  Key-Nnmber  System.   For  explanation,  see  pace  iii« 


OLERKS  OF  OOURTS 


tSap-CtDfiT'—PMl^  SSfl 


878  [U.  S.  Comp.  St.  1901,  p.  668],  providing 
for  payment  under  order  of  court  of  fees  and 
costs  when  defendant  under  indictment  is  witii- 
out  means,  is  exclusive,  and  does  not  cover  the 
charge  for  such  service.  Judgments  37  Ct.  CL 
665,  modified,  and  87  Ct.  Gl.  571,  affirmed.— 
United  States  v.  Jones,  24  S.  Ct  561,  193  U.  S. 
528,  48  L.  Ed.  776. 

A  clerk  of  a  federal  Circuit  Court  of  Ap- 
peals on  appeal  from  final  judgment  or  decree 
can  make  no  charge  for  preparing  the  record  for 
the  printer,  or  indexing  same,  or  supervising  the 
printing  and  distributing,  by  virtue  of  fee  bill 
prescribed  by  federal  Supreme  Court  under  au- 
thority of  Act  Feb.  19,  1897,  where,  conformably 
to  Act  Feb.  13, 1911,  plaintiff  in  error  has  caused 
the  transcript  to  be  printed  and  indexed  under 
rule  of  the  District  Court,  and  has  filed  with 
the  clerk  of  the  Circuit  Court  of  Appeals  25 
printed  copies  thereof. — Rainey  v.  W.  R,  Grace 
&  Co.,  34  S.  Ct  242,  231  U.  S.  703,  68  L.  Ed. 
445. 

^=:954,  .».  Conuniasioiis. 

See  10  Cent  Dig.  Clerks  of  C.    S  77. 

The  statutory  fee  of  1  per  cent  "for  re- 
ceiving, keeping  and  paying  out  money  in  pur- 
suance of  any  statute  or  order  of  court,"  does 
not  deprive  the  clerk  of  fees  to  which  he  would 
have  been  entitled  if  the  money  had  been  kept 
and  disbursed  by  another  ofilcer.— United  States 
V.  Kurtz,  17  S.  Ct.  15,  164  U.  S.  49,  41  L.  Ed. 
346. 

^=»55.  — —  Per  diem  oompensatioii. 

See  10  Cent  Dig.  Clerks  of  C.  §  86. 

Under  Rev.  St  J  828,  allowing  the  clerk  of 
the  federal  courts  *'nve  dollars  a  day  for  his  at- 
tendance on  the  court  while  actually  in  session,'' 
the  clerk  is  entitled  to  the  fee,  not  only  when  the 
judge  is  present  in  person,  but  when  in  obedi- 
ence to  his  written  order,  under  Rev.  St  S|  583, 
672,  the  court  is  adjourned  by  the  marshal  or 
clerk,  the  journal  being  first  opened,  and  the  oth- 
er officers  being  present. — United  States  v.  Pit- 
man, 147  U.  S.  669,  13  S.  Ct.  425,  37  L.  Ed. 
324,  affirming  judgment  (D.  C.)  Pitman  v.  United 
States,  45  F.  159. 

The  same  person  may  hold  the  office  of  clerk 
of  the  United  States. district  and  circuit  courts 
and  also  conunissioner  of  the  circuit  court,  and 
is  entitled  to  the  per  diem  fee  of  five  dollars 
for  attendance  on  court  when  in  session,  and 
also  "for  hearing  and  deciding  on  criminal  charg- 
es" as  commissioner,  although  both  functions 
were  discharged  on  the  same  day.— United  States 
V.  McCandless,  147  U.  S.  692,  13  S.  Ct  465.  37 
li.  Ed.  334. 

A  derk  of  a  district  and  circuit  court  of 
the  United  States  must  be  deemed  entitled  to 
the  per  diem  compensation  recognized  as  his 
right  by  Act  March  3,  1887.  c.  362,  24  Stat. 
509,  541  [U.  S.  Comp.  St  1901,  pp.  2437,  640], 
"when  the  court  is  open  for  business  or  business 
is  actually  transacted  in  court,*'  for  those  days 
on  which,  in  the  absence  of  any  judge,  he  enter- 
ed on  the  journal  certain  orders,  decrees,  and 
other  proceedings  transmitted  to  him  for  that 
purpose  by  the  different  judges  comi>osing  the 
courts  of  such  district,  since  to  decide  other- 
wise would  be  to  overrule  a  uniform  construc- 
tion given  to  this  statute  by  the  treasury  de- 
partment which  is  not  obviously  or  clearly 
wrong,  but  is,  at  the  most,  subject  to  a  doubt 
of  its  soundness.— United  States  v.  Finnell,  22 
S.  Ct  633,  185  U.  S.  236,  46  L.  Ed.  890. 

A  clerk  of  ft  federal  district  and  circuit 
court  is  entitled  to  his  statutory  per  diem  com- 
pensation for  days  on  which  he  refers  to  the 
referee  in  bankruptcy  voluntary  petitions  in 
bankruptcy  filed  during  the  absence  of  the  judge 
from  the  district,  though  without  written  orders 
to  open  the  court  for  that  or  any  other  purpose. 


—United  States  t.  Marvin,  29  8.  Ct.  297,  212 
U.  S.  275,  53  Ia  Ed.  510. 

<8s»59.  IdabUity  of  United  StatM. 

See  10  Cent  Dig.  Clerks  of  C.  {  67. 

Though  the  expense  of  taking  the  oaths  and 
executing  the  bonds  of  deputy  marshals,  jury 
commissioners,  bailiffs,  district  attorneys,  and 
their  assistants  must  be  paid  by  themselves,  the 
fees  for  filing  them  are  chargeable  against  the 
government— United  States  v.  Van  Duzee,  140 
U.  S.  169,  11  S.  Ct  758,  35  K  Ed.  399,  revers- 
ing .  judgment  (D.  0.)  Van  Duzee  v.  United 
States,  41  F.  571. 

So,  also,  are  fees  properly  chargeable  for  ap- 
proving the  accounts  of  such  officers.— Id. 


—  ReeoTery  of  fees  or  salarjr. 

6ee  10  Cent  Dig.  Clerks  of  a  I  87. 

A  judgment  against  the  United  States  for 
fees  alleged  to  be  due  a  derk  of  court  cannot 
be  reversed  on  the  ground  that  the  record  fails 
to  show  that  the  amount  of  the  judgment  to- 
gether with  the  amount  already  paid  the  clerk, 
would  not  increase  his  emoluments  beyond  the 
maximum  allowed  by  law.  This  is  a  matter  to 
be  determined  by  the  department  when  the  whole 
account  is  stated  and  settled.— United  States  ▼. 
Jones.  147  U.  S.  672,  18  S.  Ct  437,  37  L.  Ed. 
325,  following  Same  v.  Harmon,  147  U.  S.  268, 
13  S.  Ct  327,  37  L.  Bd.  164. 

^=»63.  Fees     of     elerks     of     territorial 
oonrts. 

See  10  Cent  Dig.  Clerks  of  0.  S  8S. 

The  fees  to  be  retained  bv  the  clerks  of  the 
distjict  courts  for  the  territory  of  Utah,  as 
compensation  for  their  services,  are  limited  to 
,500,  the  amount  fixed  by  Rev.  St.  f§  823, 
a— United  States  v.  Averill,  130  U.  8.  335, 
9  S.  Ct  546,  32  L.  Ed.  977. 

The  federal  fee  bill  (Rev.  St  U.  S.  I  823 
et  seq.)  fixing  the  compensation  of  clerks  of  the 
district  courts,  applies  to  cases  in  the  territo* 
rial  courts  to.  which  the  United  States  is  not  a 
party;  and  fees  received  by  the  clerk  of  a  ter- 
ritorial district  court  from  private  parties  in 
civil  actions,  and  from  the  territory  on  account 
of  territorial  business,  must  be  included  in  his 
returns  and  considered  in  computing  his  com- 
pensation. (Utah)  37  P.  263  reversed.— United 
estates  V.  McMillan,  17  S.  Ct  395,  165  U.  S. 
504,  41  L.  Ed.  805. 

But  such  a  clerk  is  not  bound  to  account 
for  moneys  received  by  him  for  services  In 
naturalization  proceedings.— Id. 

^=»70.  Custody  and  oare  of  fnnds* 

See  10  Cent  Dig.  Clerks  of  C.  SS  109-118. 

Under  the  act  making  appropriations  for  the 
expenses  of  the  government,  for  the  year  ending 
June  30,  1884  (22  Stat  631).  the  clerk  of  the 
United  States  supreme  court  is  required  to  pay 
into  the  treasury  the  fees  of  his  office  over  and 
above  expenses,  and  his  fees  should  be  paid  in 
advance,  if  demanded. — Steever  v.  Rickman,  108 
U.  S.  74,  3  S.  Ct  67,  27  L.  Ed.  861. 

In  an  action  on  the  bond  of  a  clerk  of  a 
United  States  district  court,  held^  that  he  was 
not  liable  for  fees  received  by  him  for  the  nat- 
uralization of  aliens,  which  had  not  been  included 
by  him  in  the  returns  of  the  ''fees  and  emolu- 
ments of  his  office,'*  required  by  Rev.  St  S 
833,  to  be  made ;  it  appearing  that  it  had  been 
the  custom  in  the  district  for  not  less  than  45 
years  for  the  clerks  to  charge  a  fee  in  natnral- 
bsation  cases,  although  no  fee  is  provided  in  the 
fee  bill  established  by  act  of  February  26,  1853, 
c.  80  (Rev.  St  S  823  et  seq.),  and  that  it  had 
never  been  customary  to  account  for  such  fees* 
and  that  defendant's  accounts  during  his  term 
of  office  had  been  duly  certified  by  the  judge, 
with  knowledge  of  the  omission,  and  audited 
and  adjusted  by  the  proper  aooounting  officers 
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of  the  goTemment.— United  States  v.  Hill,  120 
U.  S.  169.  7  S.  Ct.  510,  30  L.  Ed.  627. 

^s»73.   I«iabilltieB  on  oflleial  bondi. 

S«e  10  Gent.  Dig.  Clerks  of  C.  SS  127-142;    U  Ctnt 
Dig.  CounUes,  If  142.  146. 

^=974.  — ^  Breach  or  f  ulfiUment  of  oon- 

dltiOAS. 

See  10  Cent  Dig.  Clerks  of  C.  {§  127-134;    IS  Cent. 
Dig.  Counties,  S§  142.  146. 

A  clerk  of  a  court  of  the  United  States, 
who  fails  to  deposit  as  required  by  law,  but 
appropriates  to  his  own  use,  money  deposited 
with  him  by  a  private  suitor  with  the  sanction 
of  the  court  in  a  pending  cause,  is  liable  for  the 
amount  so  appropriated  on  the  bond  given  by 
him  to  the  United  States,  under  Rev.  St  U. 
S.  §  705,  as  amended  by  the  act  of  February 
22.  1875,  c.  96,  18  Stat.  333  [U.  S.  Comp.  St. 
1901,  p.  619],  to  insure  the  faithful  discharge 
of  the  duties  of  his  office.  Judgment,  United 
States  V.  Howard  (C.  0.)  93  F.  719,  and  How- 
ard V.  United  States,  102  F.  77,  42  C.  C.  A. 
169,  affirmed.— Howard  v.  United  States,  22  S. 
Ct.  543,  184  U.  S.  676,  46  L.  Ed.  754. 


—  Aotioiis  OB  bonds. 

See  10  C«nt.  Dig.  Clerks  of  C.  S9  186-148;    46  Cent 
Dig.  Tax.  i  1443. 

A  bond  of  a  clerk  of  a  circuit  court  of  the 
United  States,  giyen  .to  the  United  States  in 
compliance  with  Kev.  St.  U.  S.  8  795,  as  amend- 
ed by  Act  Feb.  22,  1875,  c.  95,  18  Stat.  333 
[U.  S.  Comp.  St.  1901,  p.  619],  providing  that 
such  bond  may  be  required  for  the  amount  not 
exceeding  $40,000,  to  insure  the  faithful  dis- 
charge of  the  duties  of  his  office  and  the  season- 
able record  of  the  decrees,  judgments,  and  de- 
terminations of  the  conrt,  is  for  the  protection 
of  any  suitor  injured  by  the  failure  of  the  clerk 
to  comply  with  its  conditions.  Judgment,  Unit- 
ed States  v.  Howard  (O.  C.)  93  F.  719,  and 
Howard  v.  United  States,  102  F.  77,  42  C.  C. 
A.  169,  affirmed. — Howard  v.  United  States, 
22  S.  Ct.  543,  184  U.  S.  676,  46  U  Ed.  754. 

A  private  suitor  has  the  right,  without  ex- 
press statutory  authority,  to  sue  in  the  name 
of  the  United  States  for  his  benefit  on  the 
bond  of  a  derk  of  a  circuit  court  of  the  United 
States,  given  to  the  United  States  in  compli- 
ance with  Rev.  St.  U.  S.  §  795.  as  amended  by 
Aet  Feb.  22,  1875,  c.  95,  18  Stat.  333  [U.  S. 
Comp.  St  1901,  p.  619],  to  insure  the  faithful 
discharge  of  his  duties .  and  the  seasonable 
record  of  the  decrees,  judgments,  and  determina- 
tions of  the  court,  since  the  court,  which  by  the 
terms  of  the  statute  retains  citstody  of  the 
bond,  is  to  be  regarded  as  the  trustee  for  any 
party  injured  by  a  breach  of  its  conditions.— Id. 

CLIENTS. 

See  Attorney  and  Client 

CLOTH. 

Duty  on,  see  Customs  Duties,  ^=»32,  84. 

CLOUD  ON  TITLE. 

S«e  Quieting  T^tle. 

CLUBS. . 

BeB  10  Cent  Dig.  Clubs. 

Due  process  of  law,  see  Constitutional  Law, 
«s>303. 

Impairing  obligation  of  charter,  see  Constitu- 
tional Law,  ^=»129. 

Matters  relating  to  unincorporated  associations 
in  general,  see  Associations. 

CO-ADMINISTRATORS. 

See  X^zecutors  and  Administrators,  ^=»123-127. 


COAL 

See  Mines  and  Minerals,  ^=s»8,  11. 

Due  process  of  law  as  applied  to  determlnati<m 
of  width  of  barrier  pillars  in  coal  mines,  see 
Constitutional  Law,  ^=»318. 

Monopoly  of  transportation  facilities,  see  Mo- 
nopolies, ^=9l6. 

Regulations,  liberty  to  contract,  see  Constitu- 
tional Law,  ^=»275. 

COAL  LANDS. 

Location  and  acquisition  of  claims,  see  Mines 
and  Minerals,  ^s»35. 

COAL  OIL 

See  explosives,   ^=»2,  9. 

CO-DEFENDANTS. 

See  Criminal  Law,  «5=>793. 

CODES. 

Codification  of  statutes,  as  constituting  implied 
repeal,  see  Statutes,  ^5»167. 

Construction,  see  Statutes,  ^=»231. 

Joinder  of  causes  of  action  under  codes,  see  Ac- 
tion, i5=»43-50. 

Nature  of  actions  under  codes,  see  Action,  ^s» 

25.  ,  ,  y^ 

Sufficiency  of  denials  in  pleading  under  codes.  . 
see  Pleading,  «=>119-120. 

CODICIL 

See  Wills,  «ss>184. 

COERCION. 

See  Extortion. 

Agreement  by  jury,  see  Criminal  Law,  ^=:>86S. 

COEXECUTORS. 

See  Executors  and  Administrators,  #=»123-127. 

COIN. 

Prohibition  against  exportation,  due  process  of 
law,  see  Constitutional  Law,  ^=»27B. 

COLLATERAL  ATTACK. 

Judgment,  order,  or  other  proceedings,  see— 
Army  and  Navy,  ^s»49. 
Bankruptcy,  «=>100,  270.  419. 
Corporations,  ^=s>29,  559. 
District  of  Columbia,  <d=»ia 
Divorce,  ^=»327. 
Ekninent  Domain,  ^s»242. 
Executors  and  Administrators,  ^=:>29,  349. 
Infants,  «=s>112. 
Judgment,  ^=>471<-519,  828. 
Levees,  ^=s»28. 

Mines  and  Minerals,  ^s>40,  44. 
Municipal  Corporations,  ^9324. 
Wills,  <8=5>421. 

COLLATERAL  SECURITY. 

See- 
Banks  and  Banking,  ^5=>179. 
Pledges. 

COLLECTION. 

See  Banka  and  Banking,  «s>ie4-175,  268, 

COLLECTORS. 

Of  customs,  see  Customs  Duties,  ^=»55. 
Of  taxes,  see  Taxation,  #=»560~670. 
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COLLEGES   AND    UNIVERSITIES, 


Scope-Note. 

[INCLUDES  bodies,  incorporated  or  unincorporated,  formed  for  the  instruction  of 
students  in  one  or  more  courses  of  study  more  advanced  than  those  pursued  In  the  ordi< 
nary  schools  or  academies. 

[For  related  mattere  under  other  topics,  see  cross-references  after  analysis-] 

Analysis. 

2,  Constitutional  and  statutory,  provisions. 
4.  Public  aid. 
6.  Property  and  funds. 
10.  Actions. 

Cross-References. 


Acts  constituting  carrying  on  business  within 
state  by  foreign  corporation  conducting  cor- 
respondence school,  see  Corporations,  ^=»642. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=s>138,  154. 

Laws  prohibiting  teaching  of  negroes  and  white 
pupils  in  same  institution,  due  process  of  law, 
see  Constitutional  Law,  ^=s»278. 

Military  and  naval  academies,  see  Army  and 
Navy,  ^=»16. 


Privileges  and  immunities  of  citizens,  see  Con- 
stitutional Law,   ^s»206. 

Regulation  of  correspondence  schools  as  regu- 
lation of  commerce,  see  Commerce,  ^=:»46. 

Review  of  decision  of  state  court  construing  law 
forbidding  teaching  of  white  and  negro  pupils 
in  same  institution,  see  Courts,  ^=»391. 

Schools  in  general,  see  Schooled  and  School  Dis- 
tricts. 

University  lands,  see  Public  Lands,  ^=:>51-54. 


^=»8.   Constitvtional  and  statvtory  pro- 
▼isions. 

See  10  Cent.  Dig.  Colleges,  8  2. 

The  state  may  require  a  member  of  a  Greek 
letter  fraternity  at  another  college  to  renounce 
his  allegiance  with  such  fraternity  before  admit- 
ting him  as  a  student  to  the  state  university. — 
Waugh  V.  Board  of  Trustees  of  University  of 
MisRissippi,  35  S.  Ct.  720,  237  U.  S.  589.  59 
L.  Ed.  1131,  aflSrming  judgment  Board  of  Trus- 
tees of  University  of  Mississippi  v.  Waugh,  62 
So.  827,  105  Miss.  623.- 

iS=>4.   Pablio  aid. 
See  10  Cent.  Dig.  Colleges,  S9  7-10. 

Under  Act  Cong.  July  2,  1862  (12  Stat.  c. 
130),  donating  public  lands  to  such  of  the  states 
as  might  provide  colleges  for  the  benefit  of  agri- 
culture and  the  mechanic  arts,  which  authorized 
the  secretary  of  the  interior  to  issue  land  scrip 
to  those  states  within  which  there  was  no  land 
subject  to  entry,  but  prohibited  any  state  to 
which  such  scrip  was  issued  from  locating  it  in 
any  other  state,  the  state  receiving  the  scrip 
had  only  the  right  to  sell  it,  and  could  not  locate 
the  land,  nor  could  any  agent  locate  such  scrip 
on  behalf  of  the  state  which  held  it,  or  obtain 
patents  for  the  land  represented  by  it. — Cornell 
University  v.  Fiske,  136  U.  S.  152,  10  S.  Ct 
775,  34  L.  Ed.  427.  affirming  In  re  Fiske's  Es- 
tate, 111  N.  Y.  66,  19  N.  E.  233,  2  L.  R.  A.  387. 

No  particular  institutions  are  entitled  to 
the  grants  and  appropriations  made  respective- 
ly by  Act  July  5,  1862,  c.  130,  12  Stat.  503, 
granting  lands  or  land  scrip  to  the  several  states 
for  the  endowment,  support,  and  maintenance 
of  at  least  one  college,  where  the  leading  object 
shall  be  to  teach  agriculture  and  the  mechanic 
arts,  and  by  Act  Aug.  30,  1890.  o.  841,  26  Stat. 
417  [U.  S.  Comp.  St  1901,  p.  3214],  appropriat- 
ing annually  certain  sums  to  each  state  and 
territory  for  the  more  complete  endowment  and 
maintenance  of  such  colleges;  but  the  states 
take  the  property,  charged  with  the  duty  to  de- 
vote it  to  the  purpose  named.  Judgment  (1906) 
84  P.  90,  14  Wyo.  318,  affirmed.— State  of  Wyo- 


ming ex  rel.  Wyoming  Agricultural  College  v. 
Irvine,  27  S.  Ct  613,  206  U.  S.  278,  51  L.  Ed. 
1063. 

^=»6.   Plroperty  and  funds. 

See  10  Cent.  Dig.  Collegee,  §1  6,  U-15. 

The  power  conferred  upon  Georgetown  Col- 
lege by 'Act  June  10,  1844,  c.  41,  6  Stat  912, 
to  give  instruction  in  the  liberal  arts  and 
sciences,  enables  it  to  take  a  bequest  to  be  used 
and  held  as  an  endowment  for  the  prosecution 
of  research  in  the  colonial  history  of  Maryland 
and  the  territory  embraced  in  the  District  of 
Columbia,  and  the  obtaining  and  preserTinf;  of 
archives  and  papers  relating  to  that  subject 
Judgment,  Colbert  v.  Speer,  24  App.  D.  C.  187, 
affirmed.— Speer  v.  Colbert,  26  S.  Ct  201,  200 
U.  S.  130,  50  L.  Ed.  403. 

^=»10.  Actions. 

See  10  Cent  Dig.  Colleges,  If  29-31. 

A  publi6  corporation  such  as  an  agri- 
cultural college  receiving  state  aid  and  invested 
with  municipal  powers  cannot  avail  itself  of 
the  state's  constitutional  immunity  from  suit 
in  a  proceeding  against  it  for  constructing, 
under  state  authority,  but  for  its  own  corpo- 
rate purposes  and  advantages,  a  dyke  upon 
land  owned  by  the  state,  but  in  the  use,  pos- 
session, and  enjoyment  of  the  college,  so  as  to 
damage  or  take  private  property  without  due 
process  of  law.— (1911)  Hopkins  v.  Clemson 
Agricultural  College  of  South  Carolina,  31  S. 
Ct  654.  221  U.  S.  636,  55  L.  Ed.  890,  35  L. 
R.  A.  (N.  S.)  243,  reversing  judgment  (1907)  57 
S.  B.  551,  77  S.  C.  12. 

The  possibility  that  the  judgment  can- 
not be  enforced  ,by  levy  and  sale  under  exe- 
cution affords  no  reason  why  a  court  should 
decline  jurisdiction  of  a  suit  against  a  state 
college  for  taking  private  property  for  its  cor- 
porate purposes  without  due  process  of  law.-^ 
Id. 

COLLIERS. 

Subject  to  capture,  see  War,  ^=»28« 
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COLLISION. 

Scope-Note. 

[INCLUDES  striking  together  or  other  contact  of  vessels  causing  Injury  to  person 
or  property;  rules  of  navigation  for  preventing  such  collisions;  nature  and  extent  of 
liability  of  vessels  and  their  owners,  claimants,  etc.,  for  such  injuries ;  and  suits  for  dam- 
ages therefor. 

[For  related  mattere  under  other  topics,  see  cross-references  after  analysis*] 

Analysis. 

I.  Rules  and  Precautions  for  Preventing  Collisions  in  General. 

^=>2.  What  law  governs. 

5.  International  regulations. 

6.  Statutory  regulations. 

7.  Supervising  inspectors'  rules. 

11.  Operation  and  eflfect  of  regulations. 

12.  Structure  and  condition  of  vessel. 

16.  Control  and  management  of  vessel  in  general. 
24.  Statutory  limitation  of  liability. 
26.  Harter  act. 

II.  Sail  Vessels  Meeting  or  Crossing. 

«=»27.  Relative  positions  and  courses. 
28.  Duties  of  vessels  meeting  end  on. 

III.  Steam  Vessels  Meeting  or  Crossing. 

^=9  37.  Duty  to  keep  out  of  the  way. 

38.  Duty  of  vessel  having  right  of  way, 
40.  Both  vessels  in  fault. 

IV.  Steam  Vessels  and  Sail  Vessels. 

^=»43.  Duty  of  steam  vessel. 

44.  Duty  of  sail  vessel. 

45.  Fault  as  cause  of  collision. 

V.  Overtaking  Vessels. 

[No  paragraphs  or  references  In  this  Digest.    But  see  10  Gent.  Dig.  Collision, 
it  56-04.] 

.  VI.  Vessels  in  Tow. 

«s>60.  Duty  of  other  vessels  as  to  passing  tow. 
61.  Fault  as  cause  of  collision. 

VII.  Vessels  at  Rest,  at  Anchor,  or  at  Piers. 

«=»70.  Vessels  moored. 

71.  Fault  as  cause  of  collision. 

73.  Presumptions  and  burden  of  proof  as  to  fault. 

VIII.  Lights,  Signals,  and  Lookouts. 

«=»75.  Lights  and  other  visible  signals. 

76.  Sound  signals. 

77.  Lookouts. 

78.  Presumptions  and  burden  of  proof  as  to  fault. 

79.  Evidence  as  to  fault. 

IX.  Fog  or  Thick  Weather. 

«=»80.  Precautions  in  general. 

81.  Signals  and  lookouts. 

82.  Speed  and  course. 

Tbis  JHgest  Is  compiled  oa  the  Key-Nvmber  Syitem.   For  ejcplanation,  see  pase  iii. 
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X.  Narrow  Channels,  Harbors,  Rivers,  and  Canals. 

^S9  86.  Entrance  to  channel  or  harbor. 

90.  Navigation  in  channel  or  river  in  general. 

91.  Vessels  meeting. 

93.  Vessels  crossing  channel  or  river. 

96.  Vessels  approaching  or  leaving  wharves  or  slips. 

98.  Signals. 

99.  Lookouts. 

100.  Fog. 

104.  Presumptions  and  burden  of  proof  as  to  fault. 

105.  Evidence  as  to  fault. 

XI.  Special  Circumstances  and  Errors  in  Extremis. 

^=»107.  Departures  from  rules. 
108.  Errors  in  extremis. 

XII.  Suits  for  Damages. 

(A)  Right  of  Action  and  Defenses. 

^=:>112.  Grounds  of  action. 

(B)  Parties,  Preliminary  Proceedings,  and  Pleading 

«=9ll7.  Libel  or  complaint  at  law. 
118.  Answer. 
121.  Issues,  proof,  and  variance. 

(C)  EvmENCE. 

«=9l22.  Presumptions. 

124.  Admissibility. 

125.  Weight  and  sufficiency. 

(D)  Damages. 

^=al28.  Loss  of  profits  or  freight. 
130.  Interest. 

143.  Division  of  damages. 

144.  Grounds  in  general. 

145.  '  Damages  to  be  divided. 

146.  Mode  of  apportionment. 

(E)  Trial  or  Hearing,  Judgment,  and  Review. 

^=9149.  Course  and  conduct  of  hearing. 
151.  Decree. 
154.  Costs. 

Cross-References. 

Limitation  of  liability  of  owner  of  vessel,  see  Shipping,  ^=:>206. 


X.  R1JI.E8    AND    PRECAUTIONS    FOR 

PREVUNTiNQ    COIiUSIONS     IN 

OENERAIi. 

^=:>2»  What  law  ffOTenuk 

See  10  Cent.  Dig.  Collision,  S  2. 

The  navigation  of  the  Mississippi  below 
New  Orleans  was  subject,  in  January,  1897,  to 
the  original  rules  and  regulations  of  the  act  of 
congress  of  1864,  reproduced  in  Rev.  St.  U.  S. 
S  '^^233.  Decree,  Jakobsen  v.  Springer,  87  F. 
948,  31  C.  O.  A.  315,  affirmed.— TTie  Albert 
Dumois,  20  S.  Ct.  595,  177  U.  S.  240.  44  U  £d. 
751. 

^=»5.  latematioiial  regiilatloiuk 

See  10  Cent.  Dig.  Collision,  {  4. 

The  rules  of  the  international  code  are  to  be 
regarded  as  sufficient  protection  for  a  vessel  .un- 
der ordinary  circumstances ;  and  one  vessel 
meeting  another,  whether  of  the  same  or  a  dif- 
ferent nationality,  has  a  right  to  assume  that 


both  are  governed  by  the  same  laws,  and  may 
regulate  her  conduct  accordingly.— The  Oregon, 
158  U.  S.  186,  15  S.  Ct.  804,  39  U  Ed.  943,  re- 
versing decree  (D.  C.)  45  F.  62. 

By  Act  March  3,  1885,  the  revised  interna- 
tional regulations  are  applicable  to  the  naviga- 
tion of  vessels  on  the  high  seas  and  all  coast 
waters,  and  all  laws  inconsistent  with  these 
rules  were  repealed,  except  as  to  the  navigation 
within  harbors  and  inland  waters,  as  to  which 
the  original  code,  supplemented  by  the  super- 
vising inspectors'  rules,  still  remams  in  force. 
Heldf  that  the  dredged  entrance  to  a  harbor  is  a 
part  of  the  inland  waters,  so  that  a  collision 
within  the  entrance  to  Gedney*B  Channel,  which* 
is  the  main  entrance  to  New  York  Harbor,  is 
governed  by  the  old  international  code  and  the 
inspectors'  rules.— The  Delaware,  161  U.  S.  459, 
16  S.  Ct  516,  40  L.  Ed.  771. 

Under  article  21  of  the  international  reeu- 
lations  adopted  March  3,  1885,  and  also  under 
the  inspectors*  rules,  steamers  approaching  each 
other  in  narrow  channels  are  ordinarily  bound 
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to  keep  to  port,  and  pass  to  the  right,  whatever 
the  occasional  effect  of  the  sinnosity  oc  the  chan- 
nel; and  the  rule  that  when  two  yessela  are 
crossing,  so  as  to  involve  risk  of  collision,  the 
vessel  which  has  the  other  on  her  own  starboard 
side  shall  keep  out  of  the  way,  is  ordinaribr  in- 
applicable to  vessels  coming  aroond  bends  in 
channels,  which  may  at  times  bring  one  vessel 
on  the  starboard  of  the  other.— The  victory  and 
The  Plymothian,  18  S.  Ct  149,  168  tf.  S.  410, 
42  L.  Ed.  519. 

^=»6.   Statutory  resulAtions. 

-See  10  Cent  Dig.  CoUlBlon.  §  6. 

The  statutory  provision  directing  collectors 
and  other  chief  officers  of  the  customs  to  require 
all  sailing  vessels  to  be  furnished  with  proper 
signal  lights,  and  that  such  vessels  shall  snow  a 
lighted  torch  to  steam  vessels  approaching  at 
night  (Rev.  St.  {  4284)^  is  strictly  no  part  of  the 
international  code,  originally  adopted  in  1864, 
and  applies  only  to  American  vessels.— The  Ore- 
son,  158  U.  S.  186,  15  S.  Ct  804,  89  L.  E2d. 
943  (D.  0.)  reversing  decree  45  F.  62. 


Svpervislns  inspeetars'  rales. 

See  10  Cent.  Dig.  GoIHBion,  S  6. 

The  su^rvislng  inspectors*  rules  applicable 
to  the  Mississippi  below  New  Orleans  are  those 
lor  the  Atlantic  and  Pacific  inland  waters,  not- 
withstanding the  title  thereof  excepts  "rivers 
emptying  into  the  Gulf  of  Mexico,*'  since  rule 
9  of  those  pilot  rules  and  rule  14  of  the  pilot 
rules  for  Western  rivers  both  contain  a  clause 
stating  that  **the  line  dividing  jurisdiction  be- 
tween the  pilot  rules  on  Western  rivers  and 
harbors,  rivers^  and  inland  waters  at  New  Or- 
leans shall  be  the  lower  limits  of  the  city,"  and 
it  cannot  be  supposed  that  the  river  below  that 
point  was  intended  to  be  exempt  altogether  from 
the  jurisdiction  of  the  supervising  incipectors. 
Decree,  Jakobsen  v.  Springer,  87  £\  948,  31  O. 
C.  A.  315,  affirmed.— The  Albert  Dumois,  20  S. 
Ct.  595,  177  U.  8.  240,  44  U  Ed.  751. 

^=s>ll.  Operatloii.  and  sfleot  of  res«l»- 

tlOBS. 

See  10  Cent.  Dig.  Collision,  ft  10. 

In  an  action  at  law  for  a  collision  between 
steamers  under  such  circumstances  that  their 
duties,  respectively,  were  prescribed  by  the  rules 
of  the  supervising  insi^tors,  where  a  departure 
from  the  rules  by  plaintiff's  vessel  is  alleged  to 
have  contributed  to  the  collision,  refusal  of  de- 
fendant's requests  for  instructions  on  the  ques- 
tion whether  such  departure  from  the  rules  was 
Justified,  and  leaving  to  the  jury  to  determine 
whether,  upon  the  whole,  there  was  negligence 
in  what  was  done  or  left  undone,  is  erroneous, 
as  ignoring  the  obligatory  force  of  the  rules.— 
Belden  v.  Chase,  160  U.  S.  674,  14  S.  Ct  264, 
37  L.  'Ed.  1218,  reversing  judgment  Chase  v. 
Belden,  117  N.  Y.  637,  22  N.  E.  963. 

^s»12.   Strneivre  and  oondltioii  of  tss- 
sel. 

See  10  Gent  Dig.  Collision,  |  11. 

A  vessel  cannot  be  excused  from  stopping 
and  reversing,  when  required  by  the  ruks  of 
navii^tion,  merely  because  her  own  construc- 
tion is  so  faulty  that  she  cannot  stop  in  time 
to  prevent  collision.  Decree,  Jakobsen  va  Spring- 
er, 87  F.  948,  31  C.  C.  A.  315,  affirmed.—The 
Albert  Dumois,  20  S.  Ct.  695,  177  U.  S.  240, 
44  L.  Ed.  751. 


0«atr*I  mad  maiiAseniSBt  of  tos- 
sol  la  ffonoral. 

See  10  Cent  Dig.   CoUlsion.  I  16. 

Deficiencies  in  the  watch,  consisting  in  fail- 
ure to  maintain  the  number  of  lookouts  which 
prudence  requires,  and  the  failure  of  the  master 


to  supervise  the  men  on  duty  while  the  vessel  is 
in  charge  of  a  -pilot,  are  to  be  regarded  as  evi- 
dences of  negligence,  and  illustrative  of  lax 
management  in  the  navigation  of  the  vessel, 
rather  than  as  distinct  faults  in  themselves,  and 
would  not  suffice  to  condemn  her  in  the  absence 
of  proof  that  they  contributed  to  the  collision.— 
The  Oregon,  168  U.  S.  186,  15  S.  Ct  804,  39  L. 
Ed.  943,  reversing  decree  (D.  C.)  45  F.  62. 

«=s>24.   Statutory  limitation  of  UaMlity. 

See  10  Cent.  Dig.  Collision,  SS  11,  22. 


—  Kaartor  aet* 

See  10  Cent.  Dig.  Collision.  |  2S. 

The  whole  object  of  the  act  of  February  13, 
1893,  Imown  as  the  '^Harter  Act,"  is  to  modify 
the  relations  previously  existing  between  the  ves- 
sel and  her  cargo;  and,  notwithstanding  the 
broad  language  used  in  section  3  in  respect  to 
relieving  the  vessel  end  her  owners  from  liabil- 
ity resulting  from  faults  of  navigation,  etc., 
when  due  diligence  has  been  used  to  make  her 
seaworthy,  the  statute  does  not  aifect  the  liabil- 
ity of  a  vessel  to  other  vessels  with  which  she 
may  come  in  collision.— The  Delaware,  161  U. 
8.  459,  16  S.  Ct.  516,  40  h.  Ed.  771. 

In  a  case  of  collision  by  mutual  fault,  re- 
sulting in  the  total  loss  of  one  vessel  and  her 
cargo,  the  third  section  of  Uie  Harter  act  (27 
Stat.  445),  which  exempts  the  owner  of  a  sea- 
worthy vessel  from  responsibility  to  the  cargo 
for  loss  or  damage  occurring  through  faults  or 
errors  of  navigation  or  management,  does  not 
prevent  the  other  vessel,  which  alone  is  sued  by 
the  cargo  owners  for  tne  full  amount  of  their 
loss  from  recouping  one-half  the  amount  award- 
ed from  the  half  damages  awarded  to  the  own- 
ers of  the  lost  vessel.  Decree,  74  F.  899,  21 
C.  C.  A.  162.  affirmed.—The  Chattahoochee,  19 
S.  Ct  491,  173  U.  S.  540,  43  L.  Ed.  801. 

n.   SAIIi  VESSEIiS  MEETIKO  OB 
CROSSING. 

^5»87.  RelatiTo  positions  and  oonrsos. 

See  10  Cent  Dig.  CollUion.  H  2S-28. 

A  schooner  was  sailing  E.  by  N.,  with  the 
wind  S.,  and  a  bark  was  dosehauled  on  the  port 
tack.  The  schooner  sighted  the  green  light  of 
the  bark  about  half  a  point  on  the  starboard 
bow,  about  three  miles  off,  and  starboarded  a 
point.  At  two  miles  off  she  starboarded  anoth- 
er point  As  a  result  the  light  of  the  bark  open- 
ed about  two  points.  The  schooner  continued 
to  see  the  ppreen  tight  of  the  bark  till  the  vessels 
were  within  a  length  of  each  other,  when  the 
bark  opened  her  red  light.  At  the  moment  the 
vessels  were  approaching  collision,  the  schooner 
put  her  helm  hard  a-starboard,  and  headed  N. 
E.  At  that  juncture  the  bark  ported,  and  her 
stem  struck  tiie  starboard  side  of  the  schooner 
amidships,  at  about  a  right  angle.  Held^  that 
the  bark  was  in  fault,  and  the  schooner  free 
from  fault— The  Elizabeth  Jones,  112  U.  S. 
514,  5  S.  Ct  468,  28  L.  Ed.  812. 

^=928.  Duties  of  vessels  meeting  end  on. 

See  10  Cent  Dig.  Collision,  S  28. 

Rev.  St  §  4283,  rule  16^  provides  that  if 
two  sail  vessels  are  meeting  end  on,  or  nearly 
end  on,  so  as  to  involve  risk  of  collision,  the 
helms  of  both  shall  be  put  to  port  so  that  each 
may  pass  on  the  port  side  of  the  other.  The 
court  found  that  the  S.  and  the  R.  were  ap- 
proaching end  on,  that  the  R.  ported  immediate- 
ly after  discovering  the  S.,  that  the  S.  star- 
boarded, and  that  this  starboarding  was  the  im- 
mediate cause  of  the  collision.  Heldj  that  the 
S.  was  Uable.— The  Maggie  J.  Smith,  123  U.  S. 
349,  8  S.  Ct  159,  31  L.  Ed.  175. 


Tkis  Digest  is  eompilod  on  the  Key-Number  System.  For  explanation,  see  pace  iil« 
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m.   8TEAM    VESSELS    MEETING    OR 

CROSSING.    ' 

^=>37.  Duty  to  keep  ovt  of  the  way. 

See  10  Cent.  Dig.  Ck>IIl8ion,  }{  34-36. 

A  steamer,  when  approaching  another  steam- 
er on  a  crossing  course  where  the  latter  has  the 
right  of  way,  has  the  right  to  assume  that  she 
will  keep  on  her  course,  and  to  shape  her  own 
course  so  as  to  pass  under  the  stern  of  the  oth- 
er if  the  latter  kept  on.— The  Northfield,  154  U. 
S.  629,  14  S.  Ct.  1184,  24  U  Ed.  680,  affirming 
decree  (D.  C.)  Fed.  Cas.  No.  10,326. 

The  inability  of  a  steamer  going  at  a  speed 
of  from  10  to  12  knots  an  hour  to  at  once  re- 
verse her  engines  after  stopping  them  is  not  a 
fault. — Id. 

^=>38.  Duty   of   Tossel   l&aTlAS    right   of 
way. 

See  10  Cent.  Dig.  Collision,  H  37.  38. 

The  preferred  steamer  will  not  be  held  in 
fault  for  maintaining  her  course  and  speed  so 
long  as  it  is  possible  for  the  other  to  avoid  her 
by  porting.— The  Northiield,  154  U.  S.  029,  14 
S.  Ct.  1184,  24  L.  Ed.  680,  affirming  decree  (D. 
C.)  Fed.  Cas.  No.  10.326 ;  The  Britannia.  153 
U.  S.  130,  14  S.  Ct.  795,  38  L.  Ed.  660 ;  The 
Delaware,  161  U.  S.  459,  16  S.  Ct.  516,  40  L. 
Ed.  771. 

^=»40.  Both  vessels  in  fault. 

See  10  Cent.  Dig.  Collision,  §  40. 

Two  steamers,'  the  C.  and  the  M.,  approach- 
ing one  another  on  nearly  parallel,  opposite,  bu^ 
slightly  converging  lines,  at  a  speed,  the  one  of 
9  and  the  other  of  11  miles  an  hour,  showing 
their  green  and  white  lights,  collided,  the  C.  be- 
coming a  total  loss.  When  about  two  miles 
apart,  the  M.  had  starboarded  her  wheel  half  a 
point.  When  within  450  feet  of  each  other  the 
C.  suddenly  ported,  showed  her  red  li^ht,  and 
sheered  across  the  course  of  the  M.,  which  star- 
boarded, but  did  not  reverse  until  the  moment 
of  the  collision.  Neither  vessel  signale<l.  //eZd, 
(1)  that,  as  the  vessels  were  not  meeting;  end  on, 
the  M.  was  not  in  fault  for  starboarding  prior 
to  the  collision,  but  was  in  fault  for  not  signal- 
ing, slowing  up,  and  reversing,  when  the  colli- 
sion became  imminent;  (2)  that  the  C.  was  in 
fault  for  endeavoring  to  cross  on  the  port  side 
of  the  M.— Tlie  Manitoba,  122  U.  S.  97,  7  S.  Ct. 
1158,  30  L.  Ed.  1095. 

A  steamer  which  fails  to  stop  and  reverse 
when  meeting  another  steamer  end  on.  or  near- 
ly so,  which  commits  the  fault  of  starboarding, 
is  guilty  of  a  contributory  fault  for  failing  to 
observe  rule  21,  which  requires  her  to  stop  when 
risk  of  collision  is  involved,  as  well  as  the  third 
rule  of  the  supervising  inspectors  to  the  same 
effect.  Decree,  Jakobsen  v.  Springer.  87  F.  948, 
31  C.  C.  A.  315,  affirmed.— The  Albert  Dumois, 
20  S.  Ct.  595,  177  U.  S.  240,  44  L.  Ed.  751. 

IV.   STEAM  VESSELS  ANB  SAIL  VES- 
SELS. 

^=>43.  Bvty  of  steaiii  vesseL 

See  10  Cent.  Dig.  Collision,  H  48-47. 

In  a  case  of  collision  between  a  steamer  and 
s}iip,'on  nearly  opposite  courses,  in  the  Irish 
Channel,  in  which  the  ship  was  sunk,  with  all 
on  board,  it  appeared  that  the  ship*s  green  light 
was  first  seen  by  the  steamer  two  points  on  her 
starboard  bow.  The  steamer  was  going  12 
knots  an  hour,  the  ship  Sl^  knots  an  hour. 
The  steamer  kept  her  course  for  four  minutes, 
until  the  ship's  green  light  was  some  3%  points 
on  the  starboard  bow,  when  the  ship  shut  in  her 
green  light  and  showed  her  red  light,  whereup- 
on the  steamer  ported  and  slowed,  and  so  con- 
tinued about  a  minute,  when  the  ship  showed 
her  green  light  again,  and  the  steamer  stopped 
and  backed,  and  had  sternway  at  the  time  of 


the  collision.  Before  the  collision  the  ship  made 
another  change,  and  showed  her  red  light,  and 
the  steamer  struck  her  port  bow.  The  steamer 
was  properly  officered  and  manned.  Held,  that 
the  steamer  was  not  in  fault,  though,  had  she 
kept  her  first  course  she  would  have  passed  in 
safety.— Marshall  v.  The  Adriatic,  107  U.  S. 
512,  2  S.  Ct.  355,  27  L.  Ed.  497. 

^=»44.  Duty  of  sail  TOSseL 

See  10  Cent  Dig.  Collision.  }}  48-60. 

Where  a  steamer  and  sail  vessel  are  sailing 
in  opposite  courses,  it  is  the  duty  of  both  to  keep 
their  courses  and  pass  each  other  in  parallel 
lines  by  keeping  the  green  lights  in  view ;  and  if 
the  sail  vessel,  by  her  vacillating  movements, 
alternately  shows  her  green  and  red  lights,  and 
the  steamer  takes  the  necessary  j^recaution  to 
stop  and  reverse  her  engines  to  avoid  a  collision, 
the  sail  vessel  will  be  held  in  fault,  in  case  of 
a  collision. — Marshall  v.  The  Adriatic,  107  U. 
S.  512,  2  S.  Ct.  355,  27  L.  Ed.  497. 

^=^45.  Fault  as  oavse  of  eollision. 

See  10  Cent.  Dig.  Collision,  f  51. 

A  tug  with  a  tow,  moving  along  a  path  of 
W.  ^  S.  and  at  the  rate  of  about  two  miles  an 
hour,  met  a  ship  in  the  Straits  of  Fuca.  The 
tug  first  discovered  the  red  light  of  the  ship 
about  three-tenths  of  a  point  on  her  port  bow, 
and  when  the  ship  was  some  two  miles  o(t.  The 
ship,  sailing  on  a  mean  course  of  E.  N.  E., — her 
actual  course  being  a  swinging  one,  deviating 
half  a  point  each  way  from  her  mean  coarse, — 
made  the  masthead  lights  of  the  tug  half  a  point 
on  her  starboard  bow  when  the  tug  was  some 
five  miles  away,  and  afterwards,  and  10  or  12 
minutes  before  the  collision,  made  the  red  lights 
of  the  tug  and  the  tow.  Two  and  a  half  min- 
utes before  the  collision,  when  the  tug  was  one- 
third  of  a  mile  from  the  ship  and  half  a  point 
off  her  port  bow,  the  ship  bearing  one  and 
three-eighths  points  off  the  port  bow  of  the  tug, 
and  showing  her  red  light  to  the  tug  and  both 
her  lights  to  the  tug's  tow,  and  the  latter  being 
dead  ahead  of  the  ship,  the  tug  hard  a-ported  and 
swung  to  starboard.  The  ship,  with  no  special 
circumstances  existing  which  required  it,  im- 
mediately afterwards  starboarded  her  wheel,  and 
kept  it  in  that  position,  thereby  swinging  to 
port  and  colliding  with  the  tug.  Held,  that  the 
ship  alone  caused  the  collision,  by  altering  her 
helm  to  sterboard.— The  Blue  Jacket,  144  U.  S. 
371,  12  S.  Ct.  711,  36  L.  Ed.  469,  distinguish- 
ing The  Manitoba,  122  U.  S.  97,  7  S.  Ct.  1158, 
30  L.  Ed.  1095. 

V.  OVERTAKING  VESSEI.S. 

CNo  paragraphs  or  references  in.  tbls  Digest.    But 
see  10  Cent.  Dig.  Collision*  (fi  56-64.] 

VI.  VESSELS  IK  TOW. 

(@=»60i  Dvty  of  other  Teasels  as  to  pass- 
ing tow. 

See  10  Cent.  Dig.  Collision,  fi(  73-77. 

A  steamer  is  not  liable  for  collision  with  a 
tug  and  its  tow  where  the  tug  stopped  within 
800  feet  of  the  steamer,  and  the  steamer  was 
unable  to  check  its  speed  in  time  to  avoid  the 
collision,  where  the  accident  could  not  have  oc- 
curred had  the  tug  kept  on  its  course;  and  the 
failure  of  the  stesmer's  engine  to  reverse 
promptly  is  immaterial.— The  Northfield,  154  U. 
S.  629,  14  S.  Ct.  1184,  24  L.  Ed.  680,  affirming 
decree  (D.  C.)  Fed.  Cas.  No.  10,326. 

^=>61.  Fault  as  oavse  of  eoUisloa. 

See  10  Cent  Dig.  Collision,  |  78. 

The  tug  P.,  with  a  tow  alongside,  going 
around  the  Battery  from  the  North  into  the 
East  river,  against  the  ebb  tide,  met  the  tug 
W.  coming  from  the  East  river,  and  bound  for 
Jersey  City,  with  a  tow  on  a  hawser.  The  P. 
had  Uie  W.  on  her  starboard  bow,  and  signaled 
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an  intention  to  keep  to  port  and  cross  her  bow, 
thereby  availing  herself  of  the  slack  water  near 
the  piers.  The  W.  paid  no  attention  to  the 
signal,  but  kept  her  course  and  speed,  and  soon 
after  ported,  and  a  collision  resulted  between 
the  P.  and  the  W.'s  tow.  Held,  that  whether 
or  not  the  P.  was  in  fault  depended  on  whether 
her  starboarding  was  likely  to  involve  risk  of 
collision,  and  that  the  W.  was  clearly  in  fault 
both  in  porting  and  failing  to  check  her  speed 
or  stop.— The  E.  A.  Packer.  140  U.  S.  360,  11 
S.  Ct.  794,  .^5  L.  Ed.  453,  reversing  decree  (D. 
C.)  20  F.  327. 

A  car  float  in  tow  of  a  tug  is  not  respon- 
sible to  a  scow  for  damages  resulting  from  a 
collision  between  the  scow  and  the  float,  where 
the  tug  alone  was  at  fault.— (1909)  The  Eugene 
F.  Moran  v.  New  York  Cent.  &  H.  R.  R.  ("o., 
29  S.  Ct.  339,  212  U.  S.  466,  63  L.  Ed.  600, 
answering  certified  questions  The  Eugene  F. 
Moran  (1906)  154  F.  41,  83  C.  C.  A.  153,  which 
is  affirmed  (1909)  170  F.  928,  96  C.  C.  A.  144, 
decree  amended  (1909)  The  Charles  E.  Mat- 
thews, 173  F.  1020,  97  C.  C.  A.  667.  Writ  of 
certiorari  denied  (1909)  Henry  Du  Bois  Sons 
Co.  V.  The  Eugene  F.  Moran,  30  S.  Ct  399.  215 
L'.  S.  596,  54  L.  Ed.  342. 

VH.   VES8EI.S  AT  REST,  AT  ANCHOR, 

OR  AT  PIERS. 

®=970.  Vessels  moored. 

See  10  Cent.  Dig.  Collision,  ((  91-100. 

The  motion  of  the  propeller  of  an  ocean 
steamer  starting  from  a  crowded  slip  caused  a 
canal  boat  to  break  her  fastenings,  and  swing 
around  against  the  propeller,  whereby  she  was 
sunk.  Heldf  that  the  steamer  was  in  fault  for 
not  having  a  lookout  at  her  stern,  by  whom  the 
peril  of  the  canal  boat  could  have  been  seen  in 
time  to  stop  the  propeller  and  prevent  the  colli- 
sion, while  those  in  charge  of  the  canal  boat, 
having  done  all  that  reasonable  prudence  re- 
quired of  them  by  properly  fastening  their  boat, 
were  free  from  blame. — The  Nevada  v.  Quick, 
106  U.  S.  154,  1  S.  Ct.  234.  27  L.  Ed.  149,  af- 
firming Fed.  Cas.  No.  10,131. 

^=»71.  Favlt  as  cause  of  oollisloii. 

See  10  Cent.  Dig.  CoUlsloii.  }  101. 

A  vessel  with  barges  in  tow  is  not  charge- 
able with  contributory  negligence  in  case  of  a 
collision  between  war  vessels  of  the  United 
States  and  some  of  the  barges  in  tow,  when 
the  war  vessels  were  anchored  in  an  improper 
place  in  a  harbor,  where  vessels  had  never  an- 
chored before,  and  were  concealed  from  view 
by  a  projecting  point  of  land  until  the  vessel 
with  the  tow  had  come  so  near  that  it  was  im- 
possible to  prevent  some  of  the  barges  from  be- 
ing carried  by  their  headway  and  by  the  cur- 
rent into  collision  with  the  vessels  at  anchor. 
Judgment,  St.  Louis  &  M.  V.  Transp.  Co.  v. 
Tnited  States,  33  Ct.  CI.  251,  affirmed.— United 
States  ▼.  St.  Louis  &  M.  V.  Transp.  Co.,  22  S. 
Ct.  350,  184  U.  S.  247,  46  L.  Ed.  520. 

Anchoring  vessels  of  the-  United  States  in 
an  unusual  and  improper  position  in  a  harbor, 
in  total  disregard  of  the  usages  and  regulations 
of  the  T>ort  requiring  notice  to  the  harbor  mas- 
ter of  the  intention  to  anchor,  constitutes  neg- 
ligence on  the  part  of  the  officers  of  the  ves- 
sel, which  will  render  the  United  States  liable 
in  the  court  of  claims  for  damages  thereby 
caused  to  other  vessels  navigating  the  harbor. 
-Id. 

^»73l  PrcMvmptioiui     and     biurden     of 
proof  as  to  fault. 

See  10  Cent.  Dig.  ColIiBlon,  t  103. 

The  rule  that,  where  a  vessel  which  is  clear- 
ly shown  to  have  been  guilty  of  a  fault  suffi- 
cient to  account  for  the  collision  seeks  to  im- 


pugn the  management  of  the  other  vessel,  there^ 
is  a  presumption  in  favor  of  the  latter  that  can 
only  be  rebutted  by  clear  proof  of  contribiiting 
fault,  is  peculiarly  applicable  to  the  case  of  a 
vessel  run  into  while  anchored,  because  there  is 
not  only  a  presumption  in  her  favor,  but  a  pre- 
sumption of  fault  on  the  part  of  the  other  ves- 
sel.—The  Oregon,  158  U.  S.  186,  15  S.  Ct.  804, 
39  L.  Ed.  943,  reversing  decree  (D.  C.)  45  F.  62. 

Where  a  vessel  anchored  in  a  river  on  the 
edge  of  the  ship  channel,  well  out  of  the  usual 
track  of  ocean  steamers  plying  up  and  down 
the  river,  and  provided  with  an  anchor  watch 
and  a  proper  statutory  anchor  light,  is  run  in- 
to by  a  steamship,  the  presumption  is  that  the 
latter  is  in  fault,  and  the  burden  is  upon  her  to 
exonerate  herself  from*  liability. — Id. 

Vm.  LIGHTS,   SIGNALS,  AND   LOOK- 

OUTS. 

^=»75.  Light*  and  other  Tisiblo  signals. 

See  10  Cent.  Dig.  Collision,  §}  105-121.  207. 

A  steam  yacht  carrying  sail,  and  construct- 
ed and  adapted  for  ocean  navigation,  although 
enrolled  under  Rev.  St.  tit.  50,  entitled  "Regu- 
lation of  Vessels  in  Domestic  Commerce,"  and 
licensed  under  section  4212,  as  a  pleasure  vessel 
designed  as  a  model  of  naval  architecture,  to 
proceed  from  port  to  port  of  the  United  States, 
and  by  sea  to  foreign  ports,  is  required  to  carry 
only  the  lights  provided  by  rule  3  of  the  naviga- 
tion rules  for  *^ocean-going  steamers  and  steam- 
ers carrying  sail,"  even  wiien  she  is  navigating 
the  Hudson  river  above  New  York,  and  need  not 
carry  the  range  lights  prescribed  by  rule  7  for 
"coasting  steam  vessels."  Mr.  Justice  Brown 
not  concurring  on  this  point. — Belden  v.  Chase. 
150  U.  S.  674,  14  S.  Ct.  264,  37  L.  Ed.  1218, 
reversing  judgment  Chase  v.  Belden,  117  N.  Y. 
637,  22  N.  B.  963. 

The  statute  requiring  all  sailing  vessels  to 
be  furnished  with  proper  signal-  lights,  and  to 
show  a  lighted  torch  to  steam  vessels  approach- 
ing at  night  (Rev.  St.  S  4234),  has  no  application 
to  vessels  at  anchor,  but  was  'designed  to  sup- 
ply a  deficiency  in  the  international  code  with 
respect  to  vessels  under  way,  by  providing  a 
means  of  warning  a  vessel  coming  up  astern  or 
approaching  from  either  side.— The  Oregon,  158 
U.  S.  186,  15  S.  Ct.  804,  39  li.  Ed.  943,  revers- 
ing decree  (D.  C.)  45  F.  62. 

^=»76.   Sonnd  signal*. 

See  10  Cent.  Dig.  Collision,  (9  124-137. 

The  supervising  inspectors'  rules,  in  so  far 
as  they  require  the  whistle  to  be  sounded,  are 
applicable  rather  to  vessels  meeting  end  on,  or 
nearly  end  on;  and  the  signals  provided  for 
are  designed  to  apprise  the  other  vessel  of  an 
intention  to  port  or  starboard,  as  the  case  may 
be.  As  applied  to  vessels  upon  crossing  cours- 
es, the  rule  means,  when  a  single  blast  is  giv- 
en by  the  preferred  steamer,  nothing  more  than 
that  she  intends  to  comply  with  her  legal  ob- 
ligations to  keep  her  course,  and  throw  on  the 
other  steamer  tiie  duty  of  avoiding  her. — The 
Delaware,  161  U.  S.  459,  16  S.  Ct.  516,  40  L. 
Ed.  771. 

The  fact  that  a  steamer  is  entitled  to  hold 
her  course  does  not  excuse  her  from  attending 
to  signals,  from  answering  where  an  answer 
is  required,  or  from  adopting  such  precautions 
as  may  be  necessary  to  prevent  a  collision,  in 
case  tnere  be  a  distinct  indication  that  the  ob- 
ligated steamer  is  about  to  fail  in  her  duty. — 
The  New  York,  20  S.  Ct.  67,  175  U.  fc?.  187.  44 
L.  Ed.  126,  reversing  decrees  82  F.  819,  27  C. 
C.  A.  154  and  86  F.  814,  30  C.  C.  A.  62a 

An  obligated  steamer,  proposing  by  whistle 
to  deviate  from  the  customary  course,  should 
receive  an  immediate  reply. — Id. 
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#3s»77.  Ziookontfl. 

See  10  Cent.  Dig.  Collision,  n  140-149. 

The  absence  of  a  lookout  on  a  vessel  is  not 
material,  if  the  presence  of  one  would  not  have 
availed  to  prevent  a  collision. — The  Blue  Jack- 
et, 144  U.  S.  371,  12  S.  Ct.  711,  36  L.  Ed.  469. 

A  steamship  which  ran  into  a  vessel  anchor- 
ed in  the  Columbia  river  well  out  of  the  usual 
track  of  steamers,  on  a  dark  night,  held  in  lault 
because  her  lookout  -was  not  such  as  prudence 
required  under  the  circumstances,  and  because 
negligence  was  shown  in  keeping  too  close  In 
shore,  and  either  mistaking  the  anchor  light  for 
a  beacon  light  on  the  shore,  or  failing  to  see  it 
at  all,  and  steering  directly  upon  the  anchored 
vessel,  without  perceiving  her  or  hearing  the 
cries  of  the  watchman  on  her  deck  until  too  late 
to  avoid  collision. — The  Oregon,  158  U.  S.  186, 
15  S.  Ct.  804,  39  L.  Ed.  943,  reversing  decree 
(D.  C.)  45  F.  62. 

^s»78.  Presninptions      and     burden     of 
proof  as  to  fault. 

See  10  Cent.  Dig.  Collision,  §8  122,  188, 150. 

Where  the  findings  show  that  the  signals  of 
approaching  boats'  were  understood,  and  there 
is  no  complaint  in  the  pleadings  touching  the 
point,  it  will  be  presumed  that  they  were  made 
at  the  proper  distance. — The  Charles  Morgan 
V.  Koiins,  115  U.  S.  69,  5  S.  Ct.  1172,  29  L.  Ed. 
316. 

Failure  to  put  the  officers  and  crew  of  a 
vessel  on  the  stand  to  explain  why  the  lights 
of  another  vessel  were  not  seen  or  her  signals 
heard  in  a  clear  night,  when  the  vessels  were 
not  more  than  a  mile  apart,  greatly  strength- 
ens the  presumption  of  a  defective  lookout. 
Decrees  82  F.  819,  27  C.  C,  A.  154,  and  86 
F.  814,  30  C.  C.  A.  628,  reversed.— The  New 
York,  20  S.  Ct.  67,  175  U.  S.  187,  44  U  Ed. 
126. 

^=»70.  Evideiico  as  to  fault. 

See  10  Cent.  Dig.  Collision,  St  123,  139,  16L 

The  failure  of  a  vessel  to  see  the  lights  of 
another  vessel  6t  hear  signals  blown  by  ner  on 
a  clear  night,  when  they  are  not  more  than  a 
mile  apart,  is  conclusive  evidence  of  a  de- 
fective lookout.  Decrees  82  F.  819,  27  C.  C 
A.  154,  and  86  F.  814,  30  C.  C.  A.  628.  re- 
versed.—The  New  York,  20  S.  Ct.  67,  176  U.  S. 
187,  44  L.  Ed.  126. 

IX.  FOG  OR  THICK  WEATHEB. 

^=^80.  Precavtions  in  seneral. 

See  10  Cent.  Dig.  Collision,  SS  162-156. 

A  steamer  cannot,  because  she  had  but  one 
wheelsman,  be  held  liable  for  a  collision  in 
a  fog,  there  having  been  no  fault  on  her  part  by 
reason  of  any  inability  of  the  wheelsman  to  turn 
the  wheel  with  sufficient  promptness.— The  Lud- 
vig  Holberg,  157  U.  S.  60,  15  S.  Ct.  477,  39  L. 
Ed.  620. 

A  steamer  is  bound  to  use  only  such  pre- 
cautions during  a  fo^  as  will  enable  her  to  stop 
in  time  to  avoid  collision  after  the  approaching 
vessel  comes  in  sight,  provided  the  latter  is 
going  at  the  moderate  speed  required  by  law. 
—The  Umbria,  17  S.  Ct.  610,  166  U.  S.  404,  41 
li.  Ed.  1053,  reversing  decree  Fahre  v.  Cunard 
Steamship  Co.,  53  F.  288,  3  C.  C.  A.  534,  and 
affirming  decree  (D.  C.)  40  F.  893. 

^s>81.  Signals  and  lookouts. 

See  lO  Cent.  Dig.  Collision,  (S  157-166. 

The  fact  that  a  schooner  which  was  in  col- 
lision with  a  steamer  in  a  fog  had  but  one 
lookout,  and  that  he  was  also  engaged  in  blow- 
ing the  fog  horn,  does  not  put  her  in  fault,  as 
there  was  nothing  to  show  that  the  one  auty 
interfered  with  the  other,  or  that  he  did  not 
sight  the  steamer  as  soon  as  possible. — The 
Nacoochee  v.  Moseley,  137  U.  h*.   330,  11   S. 


Ct.  122,  34  L.  Ed.  687 ;    reversing  decree  (a 
C.)  28  i'.  462. 

Under  the  requirements  of  article  12  of  the 
revised  international  regulations,  that  a  steam- 
ship be  provided  with  a  fog  horn,  "to  be  sounded 
by  a  bellows  or  other  mechanical  means,"  and  a 
sailing  ship  with  "a  similar  fog  horn,*'  a  sail- 
ing vessel  must  be  provided  with  a  mechanical 
fog  horn.— The  Martello  v.  The  Willey,  153  U. 
S.  64,  14  S.  Ct.  723,  38  L.  Ed.  637,  revers- 
ing decree  (C.  C.)  39  F.  505. 

The  failure  of  a  vessel  to  provide  herself 
with  the  mechanical  fog  horn  prescribed  by  the 
regulations  is  a  fault  for  which  she  will  be  held 
liable  for  collision  with  another  vessel  in  a  fog, 
unless  she  shows  that  the  absence  of  the  horn 
could  not  possibly  have  contributed  to  the  colli- 
sion.— Id. 

^=»82.  Speed  and  oonrse* 

See  10  Cent.  Dig.  Collision,  H  170-174. 

A  steamer,  after  passing  a  schooner  going 
in  the  same  general  direction  in  a  fog,  thought 
she  heard  cries  of  distress,  and  swung  round  at 
half  speed,— about  7  knots,— until  the  schooner 
was  discovered  about  500  feet  away,  when  the 
engines  were  reversed  full  speed,  but  too  late 
to  prevent  collision,  as  the  steamer  would  still 
forge  ahead  600  or  800  feet.  Heid,  that  she  was 
in  fault,  as  she  could  not  stop  in  the  distance 
at  which  the  schooner  whose  presence  was 
known  could  be  discovered  through  the  fog.— 
The  Nacoochee  v.  Moseley,  137  U.  S.  330,  11  S. 
Ct.  122,  34  L.  Ed.  687,  reversing  decree  (C.  C.) 
28  F.  462. 

A  steamship  running  in  a  fog  at  her  usual 
speed  of  10  or  11  knots  held  in  fault  for  colli- 
sion with  a  bark,  because  of  excessive  speed,  and 
because,  after  she  heard  the  bark's  fog  nom  but 
one  point  on  her  starboard  bow,  she  did  not 
stop  or  reverse  until  the  location  of  the  bark 
was  ascertained. — ^Alexandre  v.  Machan,  147  U. 
S.  72,  13  S.  Ct.  211,  37  L.  Ed.  84,  85,  affirming 
decree  (C.  O.)  The  City  of  New  York,  35  F.  OOf 

A  steamboat  proceeding  in  a  fog  at  sea, 
hearing  a  fog  horn  on  her  bow  indicating  the 
approach  of  another  vessel  on  a  course  crossing 
her  own,  is  bound  immediately  to  stop,  until, 
by  repeated  blasts  of  the  horn,  she  can  assure 
herself  of  the  exact  bearing,  course,  and  distance 
of  the  approaching  vessel. — ^The  Martello  v.  The 
WiUey,  153  U.  S.  64,  14  S.  Ct.  723,  38  L.  Ed. 
637,  reversing  decree  (C.  C.)  39  F.  506. 

For  a  steamship  proceeding  to  sea  from 
New  York  Harbor  m  such  a  fog  that  vessels 
cannot  be  seen  more  than  a  quarter  of  a  mile 
away,  six  miles  an  hour  is  excessive  speed, 
where  three  miles  would  give  good  steerage  way. 
—Id. 

Fault  cannot  be  imputed  to  a  steamer  for 
previous  speed  in  a  fog,  where  for  four  or  five 
minutes  before  collision  she  had  been  running 
"dead  slow."— The  Ludvig  Holberg,  157  U.  S. 
60,  15  S.  Ct.  477,  39  L.  Ed.  620. 

Where  a  steamer,  running  '*dead  slow"  in 
a  fog.  heard  a  blast  right  ahead,  then  another 
a  little  more  to  the  starboard,  and  almost  im- 
mediately thereafter  the  tug  which  had  given 
the  signals  came  in  sight,  only  a  few  hundred 
feet  away,  and  gave  a  signal  that  she  was  com- 
ing down  on  the  steamer's  starboard  bow,  but 
gave  no  signal  that  she  had  a  tow  nearly  500 
feet  behind  her,  and  neither  the  tow  nor  the 
hawser  was  visible,  the  steamer  was  not  at 
fault  for  proceeding,  she  having  stopped  and  re- 
versed as  soon  as  she  saw  that  there  was  a  tow, 
though  not  in  time  to  avoid  a  collision. — Id. 

A  speed  of  16  to  19  knots  in  the  track  of 
vessels,  within  12  miles  of  a  frequented  harbor 
like  that  of  New  York,  during  an  intermittent 
fog,  sometimes  so  dense  that  vessels  cannot  be 
scon  more  than  one  or  two  lengths  off,  is  ex- 
cessive; and  a  steamer  so  running,  which,  after 
hearing  fog  signals,  goes  full  speea  ahead  with- 
out waiting  to  definitely  locate  the  other  vessel. 
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is  BO  grossly  in  £ault  for  an  ensuing  collision  as 
to  justify  the  court  in  applying  the  rule  that 
any  doubts  as  to  the  management  of  the  other 
vessel,  or  the  contribution  of  her  faults,  should 
be  resolved  in  her  favor. — ^The  Umbria,  17  S. 
Ct  610, 166  U.  S.  404,  41  L.  Ed.  1063.  reversine 
decree  Fahre  v.  Cunard  Steamship  Co.,  68  F. 
288,  3  C.  0.  A.  534,  and  affirming  decree  (D. 
C.)  40  F.  893. 

While  the  solution  of  the  question  of  speed 
should  not  depend  on  the  state  of  facts  after- 
wards ascertained,  unless  there  was  enough  to 
tell  both  parties  at  the  time  what  those  facts 
were,  yet,  if  the  facts  afterwards  ascertained 
indicate  that  a  particular  maneuver  could  not 
have  subserved  any  useful  purpose,  the  steamer 
should  not  be  hela  in  fault  for  the  nonobserv- 
ance  of  the  rule.  Thus,  where  two  vessels  have 
collided  in  a  fog,  and  it  turns  out  that  one  was 
going  at  such  speed  that  the  other  could  not 
have  avoided  collision  by  stopping  and  reversing 
she  will  not  be  held  in  fault  for  keeping  her  en- 
gines going  slowly  ahead. — Id. 

A  speed  of  about  seven  miles  an  hour  un- 
der nearly  full  canvas  held  excessive  for  a 
schooner  which  collided  with  a  steamer  some 
distance  southeast  of  Nantucket  ii^hoals,  where 
vessels  are  frequently  met  with,  in  a  fog  so 
thick  that  the  hull  of  a  vessel  could  only  be 
seen  at  a  distance  of  a  few  hundred  feet  De- 
cree 74  F.  899,  21  C.  C.  A.  162,  affirmed.—The 
Chattahoochee,  19  S.  Ct.  491,  173  U.  S.  540,  43 
L.  Ed.  801. 


X.  HARBOW    CHANNEI.S, 

RIVERS,  AND   CANAIiS. 

^=:>86.   Entranoe  to  ohannel  or  barbor. 

See  10  Cent.  Dig.  Collieioii,  8  177. 

A  steamer  was  entering  Qedney's  Channel, 
New  York  Harbor,  on  a  course  which,  if  contin- 
ued, would  have  carried  her  across  the  souther- 
ly side  of  it,  as  marked  by  the  buoys.  At  the 
same  time  a  tug  and  tow  were  crossing  the  chan- 
nel from  the  northerly  to  the  southerlv  side,  so 
as  to  approach  the  starboard  side  of  the  steam- 
er. Heldy  that  the  tug,  having  the  right  of  way, 
had  every  reason  to  suppose  that  the  steamer 
would  port,  and  take  her  proper  course  up  the 
channel,  as  soon  as  she  had  fairly  entered  it; 
and  if  for  any  reason  the  steamer  was  unable 
to  do  this,  it  was  her  plain  duty  to  apprise  the 
tug  of  the  fact,  either  by  blowing  the  starboard 
signal  of  two  whistles,  or  an  alarm  whistle; 
and  that  the  tug  was  not  in  fault  for  continuing 
her  course  until  collision. — The  Delaware,  161 
U.  S.  459.  16  S.  Ct  516.  40  L.  Ed.  771. 

^=:>90.   Navigatioii  in   oluinnel    or   river 
in  general. 

See  10  Cent  Dig.  Collision.  U  181-186.  196. 

A  steamer  going  with  the  tide,  7^  to  9 
knots  per  hour,  over  the  ground  up  the  Eliza- 
beth nver  towards  Norfolk,  Va.,  held  in  fault 
for  excessive  speed  at  a  time  when  she  must  be 
held  to  have  known  that  she  was  approaching 
another  vessel  so  as  to  involve  risk  of  colli- 
sion.—The  Victory  and  The  Plymothian,  18  S. 
Ct.  149,  168  U.  S.  410,  42  L.  Ed.  519. 

^=s>01.  Vessels  meeting. 

See  10  Cent.  Dig.   Collision.  §§  187-192. 

The  steamship  Britannia,  going  up  New 
York  Harbor  into  the  East  river,  rounded  Gov- 
ernor's Island  so  closely  that  it  became  neces- 
sary to  go  full  speed  ahead  to  avoid  grounding. 
At  this  time  she  saw,  on  her  starboard  hand, 
the  steamer  Beaconsfield  coining  outward  from 
the  East  river,  and  both  vessels  signaled  that 
she  should  go  under  the  latter's  stern.  The 
tide  was  running  outward  on  the  south  side 
of  the  channel  between  the  island  and  the  Bat- 
tery, but  there  was  an  inward  eddy  on  the  north 


side.  The  tidal  current  prevented  the  Britan- 
nia from  swinging  pr<HnptIy  to  starboard.  Both 
vessels  then  reversed,  the  Beaconsfield  coming 
to  a  dead  stop,  and  lying  still  until  she  w&a 
struck.  If  she  had  continued  ahead,  she  would 
have  passed  by  a  small  manrin.  Heldj  that  both 
vessels  were  in  fault,— the  Britannia,  for  round- 
ing the  island  so  closely  that  it  became  tiee- 
essary  to  go  at  high  speed  into  a  well-known 
cross  current,  where  she  was  liable  to  meet  out- 
coming  vessels,  which  would  probably  be  on  her 
starboard  hand,  and  have  the  right  of  way  (Rev. 
St.  S  4283,  rule  19) ;  and  the  Beaconsfield,  for 
stopping  and  lying  still,  when,  having  the  right 
of  way,  she  was  bound,  in  the  absence  of  spe- 
cial circumstances,  to  continue  on  her  course 
(rule  28).  Mr.  Justice  Brown  and  Mr.  Justice 
Jackson  dissenting  as  to  the  Beaconsfield,  on 
the  ground  that  she  was  not  in  fault.— The  Brit- 
annia, 153  U.  &  130,  14  S.  Ct  795,  38  L.  Ed. 
660. 

So  long  as  steamers  approaching  each  other 
in  a  channel  are  port  to  port,  and  one  of  them 
is  proceeding  at  moderate  speed  on  her  own  side 
of  the  channel,  ahh  is  not  bound  to  stop  and  re- 
verse on  the  chance  that  the  other  vessel  may 
depart  from  the  rules  of  navigatioif.— The  Vic- 
tory, 18  S.  Ct  149,  168  U.  S.  410,  42  L.  Ed. 
519. 

When  two  steamers  are  approaching  each 
other  in  a  channel  where  there  is  nothing  to  re- 
lieve them  from  the  rule  requiring  each  to  keep 
to  the  right,  each  is  entitled  to  jpresume  that 
the  other  will  act  lawfully,  and  wul  keep  to  its 
own  side;  that,  if  temporarily  crowded  out  of 
her  course,  she  will  return  to  it  as  soon  as  pos- 
sible; ana  that  she  will  pursue  the  customary 
track  of  vessels  in  the  channel,  regulating  her 
action  so  as  to  avoid  danger. — Id. 

The  rule  that  every  vessel,  when  approach- 
ing another  so  as  to  involve  risk  of  collision, 
shall  slacken  her  speed,  or,  if  necessary,  shall 
stop  and  reverse,  clearly  applies  to  a  vessel 
going  with  the  stream,  which  has  signified  an 
intention  to  pass  to  the  left,  which  involves 
danger  of  coUision.  Decrees  82  F.  819,  27  C. 
C.  A.  154,  and  86  F.  814.  30  C.  C.  A.  028. 
reversed.— The  New  York.  20  S.  Ct  67,  175  U. 
S.  187,  44  L.  Ed.  126. 

^=:»93.  Vessels  erossins  channel  or  river. 

Bee  10  Cent.  Dig.  Collision,  8S  194.  196. 

A  ferryboat  coining  into  collision,  soon  after 
starting  on  her  regular  trip  from  New  York 
across  the  North  nver,  with  a  steamship  com- 
ing up  the  river,  held  not  in  fault  for  leaving 
her  Slip  in  a  strong  ebb  tide  and  northwest 
wind  when  the  steamship  was  approaching; 
it  being  clear  that  the  collision  might  have  been 
avoided  by  prompt  action  on  the  part  of  the 
steamship  in  keeping  out  of  the  way  of  the 
ferryboat,  as  required  under  the  rules. — ^The 
Breakwater,  155  U.  S.  252,  15  S.  Ct  99,  39 
L.  Ed.  139,  affirming  decree  (D.  C.)  39  F.  511. 

Though  a  ferryboat,  coming  into  collision, 
soon  after  starting  on  her  regular  trip  from 
New  York  across  the  North  river,  with  a  steam- 
ship coming  up  the  river,  previously  had  been 
at  rest  in  her  slip,  held,  that  rule  19  became 
operative  from  the  moment  she  got  under  way, 
and  the  steamship,  failing  to  reverse  with  suffi- 
cient promptness  to  prevent  the  collision,  was 
in  fault— Id. 

Failure  of  the  ferryboat  to  stop  and  reverse 
held  not  a  fault,  as  slackening  speed  would  have 
increased  her  tendency  to  sag  down  the  river. — 
Id. 

The  rule  that  a  steamer  approaching  an- 
other vessel  which  has  disregarded  her  signals, 
or  whosa  position  or  movements  are  uncertain, 
is  bound  to  stop  until  her  course  be  ascertained 
with  certainty,  is  peculiarly  applicable  when  a 
vessel  going  up  a  narrow  river  channel  is  about 
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to  meet  a  descending  vessel  upon  cross  courses, 
and  signals  of  the  latter  are  given  three  times 
without  reply.  Decrees  82  F.  810,  27  C.  C.  A. 
154,  and  86  F.  814,  30  C.  C.  A.  628,  reversed. 
—The  New  York,  20  S.  Ct.  67,  175  U.  S.  187, 
44  L.  Ed.  126. 

^=^96.   Vessels    approacliins    or    leaTins 
XFharves  or  slips. 

See  10  Gent.  Dig.  Collision.  (}  203-205. 

A  steamship  backing  out  from  her  slip  at 
Jersey  City  preparatory  to  straightening  down 
the  North  river  to  go  to  sea  cannot  be  deemed, 
while  so  backing,  as  being  on  a  definite  course, 
so  as  to  give  her  the  right  of  way  over  a  steam- 
er coming  down  the  river,  which  has  her  on 
her  starboard  end.  The  case  is  rather  one  for 
the  application  of  the  "special  circumstances" 
rule.— The  Servia,  149  U.  S.  144,  13  S.  Ct.  817, 
37  L.  Ed.  681,  affirming  decree  (D.  0.)  30  F. 
502. 

When  a  steamer,  having  left  her  slip,  is 
coming  slowly  down  the  Hudson  river,  and  an- 
other steamer  is  backing  out  oT  her  slip  at  Jer- 
sey City,  some  distance  below,  preparatory  to 
straightening  down  the  river  to  go  to  sea,  each 
steamer  is  bound  to  conform  to  her  own  cus- 
tomary course  and  maneuvers  under  similar 
circumstances,  and  take  notice  of  the  custo- 
mary course  and  maneuvers,  and  observe  the 
movements,  of  the  other,  and  each  has  the  right 
to  assume  that  the  other  will  do  so. — Id. 

A  steamship  backing  from  her  slip  at  Jersey 
City  to  go  to  sea  held  in  fault  for  collision  with 
another  steamship  coming  down  near  the  New 
York  shore,  because,  while  backing  at  from  five 
to  six  knots,  she  did  not  start  her  engines  ahead 
until  some  time  after  passing  mid-river,  there- 
by crowding  upon  the  course  of  the  other;  and 
also  for  failing  to  observe  the  movements  of 
the  latter  with  due  attention;  and  the  latter 
held  not  in  fault,  having  reversed  as  soon  as 
collision  became  probable. — Id. 

Steamers  plying  up  and  down  the  rivers  at 
New  York  should  keep  a  sufficient  distance  from 
the  docks,  and  hold  themselves  under  such 
control,  as  to  enable  them  to  avoid  ferryboats 
leaving  their  slips  on  their  usual  schedules  of 
time.— The  Breakwater;  155  U.  S.  252,  15  S. 
Ct.  99,  39  L.  Ed.  1^9,  aflirming  decree  (D.  C.) 
39  F.  611. 

^=»98.   Signals. 

See  10  Cent.  Dig.  ColIlBlon,  8S.  208-210. 

When  an  ascending  boat,  having  given  two 
whistles,  was  hit  on  the  port  bow,  and  the 
other  boat  was  injured  on  the  starboard  bow, 
there  is  convincing  evidence  that  the  ascending 
boat  was  at  fault.— The  Des  Moines,  154  U.  S. 
584,  14  S.  Ct.  1168,  20  L.  Ed.  821. 

Where  a  river  steamer  coming  downstream 
sees  a  tug  with  barges  coming  up  and  about 
rounding  a  point,  and  thereupon  blows  two 
whistles,  instead  of  taking  the  usual  course  to 
the  right,  she  is  bound  to  hug  the  left  shore, 
and  for  a  collision  in  mid-channel  she  alone  is 
liable.— The  St.  John,  154  U.  S.  586,  14  S.  Ct. 
1170,  20  L.  Ed.  645. 

^=:»99.   I«ookovtji. 

See  10  Cent.  Dig.  Collision,   ((  211,  212. 

Where  the  circumstances  require  more  than 
ordinary  care,  as  in  the  case  of  a  steamer  run- 
ning at  a  speed  of  15  miles  an  hour,  on  a  dark 
night,  in  a  narrow  channel  like  that  of  the 
Columbia  river,  where  there  is  great  probability 
of  meeting  otner  vessels,  a  deck  watch  com- 
posed of  the  river  pilot  in  command,  stationed 
upon  the  bridge  just  above  the  pilot  house,  a 
man  at  the  wheel,  and  a  lookout  upon  the  fore- 
rastle  head,  is  insufficient,  and  prudent  naviga- 
tion requires  a  lookout  to  be  stationed  on  either 
bow.— The  Oregon,  158  U.  S.  186,  16  S.  Ct 


804,  39  L.   Ed.  943,  reversing  decree  (D.   C.) 
45  F.  62. 

^=>100.   Fog. 

See  10  Gent  Dig.   Collision.  8S  213-215. 

There  is  no  rigid  rule  that,  where  two 
steamships  are  approaching  each  other  in  a  fog, 
so  as  to  involve  risk  of  collision,  neither  shall 
change  her  helm  until  the  signals  of  the  other 
give  a  clear  indication  of  her  direction.  Each 
case  must  depend  on  its  own  circumstances,, 
which  may  afford  reasonable  ground  for  believ- 
ing what  the  direction  may  be.  ^eZd,  therefore, 
that  a  steamer  slowly  approaching  New  York 
harbor  in  a  fog,  and  hearing  a  fog  whistle 
about  two  points  on  her  port  bow,  apparently 
broadening  off  as  they  approached,  was  not  in 
fault  for  porting  so  as  to  go  two  points  to  star- 
board, though  the  more  prudent  course  would 
have  been  to  hold  her  course  until  more  definite 
information.- The  Umbria,  17  S.  Ct  610,  166 
U.  S.  404,  41  L.  Ed.  1053,  reversing  decree 
Fabre  v.  Cunard  Steamboat  Co.,  3  C.  C.  A. 
534,  53  F.  288,  and  affirming  decree  40  F.  893. 

^=>104.  Presumptioiis     and    burden     of 
proof  as  to  fanlt. 

The  burden  of  proof  is  upon  each  vessel  to 
establish  fault  on  the  part  of  the  other. — The 
Victory  and  The  Plymothian,  18  S.  Ct  149, 
168  U.  S.  410,  42  L.  Ed.  519. 

The  fact  that  a  vessel  was  shorthanded  and 
running  without  a  proper  lookout,  though  not 
decisive  of  a  fault  contributing  to  a  collision  in 
a  river,  may  be  taken  into  consideration  as  bear- 
ing upon  the  probabilities  of  the  case  and  rais- 
ing a  presumption  against  her.  Decree,  Jakob- 
sen  V.  Springer,  87  F.  948,  31  C.  C.  A.  315,  af- 
firmed.—The  Albert  Dumois,  20  S.  Ct  595,  177 
U.  S.  240,  44  L.  Ed.  751. 

^s>105.  ETidenoe  as  to  fanlt. 

In  a  collision  suit,  where  the  fault  of  one 
of  the  vessels  is  shown  to  be  obvious  and  inex- 
cusable, the  evidence  to  establish  fault  on  the 
part  of  the  other  must  be  clear  and  convincing, 
in  order  to  make  a  case  for  apportionment.  The 
burden  of  proof  is  upon  each  vessel  to  establish 
fault  on  the  part  of  the  other. — The  Victory  and 
The  Plymothian,  18  S.  Ct  149,  168  U.  S.  410, 
42  L.  Ed.  519. 


XI.   SPECIAI.    OIRCUMSTAlfCES    ANB 
ERRORS   IN  EXTREMIS. 

^=9,107.  Departures  from  mles. 

See  10  Cent  Dig.  Collision,  S  224. 

BSzceptions  to  the  international  rules,  though 
provided  for  by  rule  24,  relating  to  ''special 
circumstances,"  should  be  admitted  with  great 
caution,  and  only  when  imperatively  required 
by  the  particular  circumstances.  Therefore, 
under  all  ordinary  circumstances,  a  vessel  dis- 
charges her  full  duty  and  obligations  to  anoth- 
er by  a  faithful  and  literal  observance  of  these 
rules.— The  Oregon,  158  U.  S.  186,  15  S.  Ct 
804,  39  L.  Ed.  943,  reversing  decree  (D.  C.)  45 
F.  62. 

A  vessel  coming  up  a  river  at  a  speed  of 
about  9  miles  an  hour  and  from  200  to  500  feet 
from  the  east  bank,  which  sees  directly  ahead 
and  about  half  a  mile  away  the  white  and  color- 
ed lights  of  a  descending  steamer,  cannot  be 
justified  for  violating  rule  18  by  putting  the 
wheel  to  starboard  and  signaling  an  intent  to 
pass  starboard  to  starboard,  by  reason  of  her 
own  proximity  to  the  east  bank  and  a  cluster  of 
white  lights  belonging  to  a  tug  and  two  luggers 
inside  of  the  approaching  ve.ssel,  and  in  fact 
moored  to  the  east  bank,  on  the  theory  that  this 
was  a  special  circumstance  within  the  meaning 
of  rule  24,  rendering  a  departure  from  rule  1^ 
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necessary  to  avoid  immediate  danger,  since,  if 
there  was  any  danger  at  all,  it  was  not  an  im- 
mediate one,  or  one  which  could  not  have  been 
provided  against  bv  easing  her  engine  and  slack- 
ening her  speed.  Decree,  Jakobsen  v.  Springer, 
87  F,  948,  31  C.  C.  A.  315,  affirmed.— The 
Albert  Dumois,  20  S.  Ct.  595,  177  U.  S.  240,  44 
L.  Ed.  751. 

^=>108.   Errors  in  eztremit. 

10  Cent  Dig.  Oollision.  §|  225-231. 


A  false  maneuver  of  a  vessel  to  be  excusa- 
ble as  being  done  in  extremis,  must  be  pro- 
duced by  the  fault  of  the  other  vessel. — The 
Elizabeth  Jones,  112  U.  S.  514,  5  S.  Ct.  468. 
28  L.  Ed.  812. 

A  schooner  was  not  in  fault  for  keeping 
her  course  and  not  porting  her  helm  as  soon  as 
she  saw  a  steamer  bearing  down  on  her  in  a 
fog;  for,  even  if  it  were  an  error  of  judgment 
to  hold  her  course,  it  was  an  act  resolved  on  in 
extremis,  and  a  compliance  with  the  statute. — 
The  Nacoochee  v.  Moseley,  137  U.  S.  330,  11 
S.  Ct.  122,  34  L.  Ed.  687,  reversing  decree  (C. 
C.)  28  F.  462. 

A  tug  observed  a  sailing  vessel  approach- 
ing, and  took  measures  to  avoid  her  by  altering 
her  wheel.  She  did  not  at  the  time  stop  and 
reverse.  When  the  vessels  were  close  together, 
the  ship  also  altered  her  helm.  Thereupon  the 
bells  of  the  tug  were  rung  to  stop,  but  not  to 
reverse;  the  pilot  leaving  the  pilot  house  by 
reason  of  the  imminence  of  a  collision.  Heldf 
that  the  tug  was  not  obliged  to  stop  and  back 
until  there  was  risk  of  collision;  and,  there 
being  no  risk  of  collision  until  the  ship  altered 
her  wheel,  and  the  situation  then  becoming  one 
•in  extremis,  and  caused  by  the  wrong  maneuver 
of  the  ship,  the  failure  of  the  tug  to  stop  soon- 
er, and  her  failure  to  back  at  any  time,  were  no 
faults.— The  Blue  Jacket,  144  U.  S.  371,  12 
S.  Ct.  711,  36  L.  Ed.  469.  distinguishing  The 
Manitoba,  122  U.  S.  97,  -7  S.  Ct.  1158,  30  L. 
Ed.  1095. 

Where  a  bark,  which  was  struck  by  a  steam- 
er running  at  excessive  speed  in  a  fog  at 
night,  luffed  only  after  the  steamer's  masthead 
light  came  in  view,  and  changed  her  course  but 
one  or  two  points  before  collision,  keld^  that  the 
change  was  made  in  extremis. — Alexandre  v. 
Machan,  147  U.  S.  72,  13  S.  Ct.  211,  37  L.  Ed. 
84,  85,  affirming  decree  The  City  of  New  York 
(C.  C.)  35  F.  604. 

Where  a  steamer,  through  the  fault  of  a 
tug  in  failing  to  give  signals  in  a  fog  that  she 
had  a  tow,  is  brought  into  imminent  danger  of 
a  collision  with  the  tow,  she  should  not  be 
blamed  for  the  result  of  an  attempt  to  pass  be- 
tween the  tug  and  tow  rather  than  around  the 
tow,  the  choice  being  largely  a  matter  of  dis- 
cretion with  her  master,  and  the  error,  if  any, 
being  one  committed  in  extremis. — The  Ludvig 
Holberg,  157  U.  S.  60,  15  S.  Ct.  477,  39  L.  Ed. 
620. 

A  vessel  at  anchor  in  the  Columbia  river, 
on  a  clear  night,  well  out  of  the  ordinary  track 
of  steamers,  with  her  anchor  light  properly  set 
and  clearly  burning,  as  required  by  the  inter- 
national rules,  and  with  a  lookout  on  deck,  held 
not  in  fault  for  failure  to  show  a  flare-up  light 
or  to  sound  a  bell  upon  the  approach  of  a  steam- 
er. The  action  of  her  lookout  in  hailing  the 
steamer,  which  approached  at  a  speed  of  15 
miles  an  hour,  instead  of  showing  a  light  or 
sounding  a  bell,  being  regarded  as  action  in  ex- 
tremis, and  therefore  not  to  be  impugned. — The 
Oregon,  158  U.  S.  186,  15  S.  Ct.  804,  39  L.  Ed. 
1M3,  reversing  decree  (D.  C.)  45  F.  62. 


Xn.   BVTUn  FOR  BAMAGES. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

€=91111$.   Crrovnds  of  aoUoiL. 

See  10  Cent.  Dig.  Collision.  §9  235-238. 

The  right  of  one  of  two  vessels  which 
were  both  in  fault  for  a  collision  to  enforce  con- 
tribution, where  it  has  paid  the  entire  damage 
to  the  cargo  of  the  other  vessel,  is  not  affected 
b^  provisions  in  the  latter  vessel's  bills  of  lading, 
giving  her  the  benefit  of  insurance,  and  fixing 
the  time  within  which  claims  for  damage  must 
be  made  and  suits  therefor  instituted.  Decree, 
Erie  &  W.  Transp.  Co.  v.  Erie  R.  Co.  (C.  (J. 
A.  1905),  142  F.  9,  73  C.  C.  A.  195,  reversed.- 
Erie  R.  Co.  v.  Erie  &  W.  Transp.  Co.,  27  S. 
Ct.  246,  204  U.  S.  220,  51  L.  Ed.  450. 

The  law  of  France  which  authorizes  a 
recovery  for  loss  of  life  against  a  vessel  in  fault, 
will  be  enforced  by  the  courts  of  the  United 
States  in  a  proceeding  to  limit  liability  for 
claims  against  a*  French  vessel  found  to  be  at 
fault  for  a  collision  in  a  fog  on  the  high  seas, 
although  the  French  courts,  in  applying  to  the 
facts  found  the  international  rule  as  to  the 
speed  of  vessels  in  a  fog,  might  not  have  held 
such  vessels  to  be  at  fault.  Decree,  La  Bour- 
gogne  (1906)  144  F.  781,  75  C.  C.  A.  647,  af- 
firmed.— Deslions  v.  La  Compagnie  Generale 
Transatlantiaue,  28  S.  Ct.  664,  210  U.  S.  95, 
52  L.  Ed.  973. 


(B)  PARTIES,  PRELIMINARY  PROCEED. 
INGS.  AND  PLEADING. 

^=»117.  £ibel  or  oomplaint  at  law. 

See  10  Cent  Dig.  Collision.  SS  251,  264.      • 

A  tow  was  sunk  in  a  collision  between  two 
tugs,  to  the  side  of  one  of  which  she  was  lash- 
ed, and  the  collision  was  alleged  to  have  oc- 
curred in  consequence  of  the  change  of  course 
by  one  of  the  tugs,  which,  after  signaling  a 
change,  attempted  to  run  across  the  bows  of  the 
other.  Heldt  in  a  suit  by  the  tow,  a  libel  charg- 
ing both  tugs  with  negligence  ana  each  tug  de- 
nying, but  alleging  negligence  on  the  part  of  the 
other,  the  tow  was  not  entitled  to  a  decree  upon 
the  pleadings.— The  L.  P.  Dayton,  120  U.  S. 
337.  7  S.  Ct.  568,  30  L.  Ed.  669,  affirming  de- 
cree (C.  C.)  4  F.  834. 

^=9118.   Answer. 

See  10  Cent.  Dig.  Collision,  (  251. 

A  tow  was  sunk  in  a  collision  between  two 
tugs,  to  the  side  of  one  of  which  she  was  lash- 
ed, and  the  collision  was  alleged  to  have  occur- 
red in  consequence  of  the  change  of  course  by 
one  of  the  tugs;  which,  after  signaling  a  change, 
attempted  to  run  across  the  bows  of  the  other. 
Heldf  in  a  suit  by  the  tow,  (1)  that  the  answer 
of  the  first  tug  did  not  clearly  show  that  she 
had  the  other  on  her  starboard  hand,  and  that 
there  had  been  any  violation  of  rule  19  (Rev. 
St,  §  4233).— The  L.  P.  Dayton,  120  U,  S.  337, 
7  S.  Ct.  568,  30  L.  Ed.  669,  affirming  decree 
4  F.  834. 

^=>121.  Issves,  proof,  and  varlanoe. 

See  10  Cent  Dig.  Collision,  9  256. 

A  tow  was  sunk  in  a  collision  between  two 
tugs,  to  the  side  of  one  of  which  she  was  lash- 
ed, and  the  collision  was  alleged  to  have  occur- 
red in  consequence  of  the  change  of  course  by 
one  of  the  tugs,  which  after  signaling  a  change, 
attempted  to  run  across  the  bows  of  the  other. 
Held,  in  a  suit  by  the  tow,  that  it  was  neces- 
sary for  the  tow  to  allege  and  prove  negligence 
against  one  or  the  other  of  the  tugs. — The  L.  P. 
Dayton,  120  U.  S.  337,  7  S.  Ct.  5i88,  30  L.  Ed. 
669,  affirming  decree  4  F.  834. 
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See  10  Cent.  Dig.  Collision,  (fi  267,  268. 

A  bark  bound  for  New  York  from  Havana, 
and  sailing  with  a  free  wind,  was  sunk  in  a 
collision  with  a  steamer  off  the  New  Jersey 
coast,  between  Absecon  and  Barnegat.  Held^ 
that  the  court  below  was  warranted  in  finding 
that  the  course  of  the  bark  was  "about  N.  E., 
on  the  ground  that  the  usual  course  of  vessels 
in  that  vicinity,  bound  to  and  from  the  «ame 
ports,  and  sailing  with  a  free  wind,  is  N.  E. 
or  N.  B.  by  N.,  and  a  deviation  from  such 
course  would  not  be  presumed  without  some 
controlling  reason. — Alexandre  v.  Machan,  147 
U.  S.  72.  13  S.  Ct.  211,  37  L.  Ed.  84,  affirmine 
decree  (D.  (X)  The  City  of  New  York,  85  F. 
604. 

i&s>124.  AdmiBsiMUty. 

See  10  Cent  Dig.  Collision,  M  262-266. 

A  Statement  made  in  another  suit  by  a  part 
owner  of  a  vessel  injured  by  collision,  giving  his 
opinion  as  to  the  extent  and  value  of  her  re- 
pairs, is  not  binding  on  his  coK>wners,  and  not 
admissible  as  evidence  against  them.— Clark  v. 
Weeks,  106  U.  S.  13,  1  S.  Ct.  90,  27  L.  Ed.  96. 

The  finding  of  a  board  of  local  inspectors, 
and  documents  connected  therewith,  are  not  ad- 
missible "as  tending  to  affect  the  evidence  of- 
fered by  the  libelants  to  show  that"  one  of  the 
vessels  "was  in  her  proper  position  in  the  river, 
and  had  proper  watches  and  lights  set  at  the 
time  of  the  collision/'— The  Charles  Morgan  v. 
Kouns,  115  U.  S.  69,  5  S.  Ct  1172,  29  L  Ed. 
316. 

Q=»125.  Welslat  MBd  suffiol«B.o7. 

See  10  Cent.  Dig.  Collision.  {(  266-279. 

Where  fault  on  the  part  of  one  vessel,  suffi- 
cient to  account  for  a  collision,  is  established  by 
uncontradicted  evidence,  it  is  not  enough  for 
such  vessel  to  raise  a  doubt  with  regard  to  the 
management  of  the  other  vessel,  but  the  lat- 
ter should  have  the  benefit  of  any  reasonable 
doubt  with  regard  to  the  prOT>riety  of  its  con- 
duct—The Ludvig  Holberg,  157  U.  S.  60,  15  S. 
Ct  477,  89  L.  Ed.  620. 

(D)  DAMAGES. 

Jurisdiction  of  admiralty  to  enforce  contribu- 
tion, see  Admiralty,  ^s>7, 19. 

Prioril7  of  lien  for  dama^  from  collision  to 
lien  for  supplies,  see  Maritime  Liens,  ^s>37. 

^=»1M.  Iioss  of  proSlts  or  freiclit. 

See  10  dent  Dig.  Colllsionp  |  282. 

Where  a  vessel  is  sunk  in  collision,  and 
damages  are  awarded  the  owner  on  the  basis 
of  her  total  loss,  he  is  not  entitled  to  recover 
in  addition  for  the  loss  of  earnings  under  an 
unexpired  time  charter.— The  Umbria,  17  S. 
Ct  610,  166  U.  8.  404,  41  U  Ed.  1053,  re- 
versing decree  P.  C.)  46  F.  801,  and  Fabre  v. 
Cunard  S.  S.  Co.,  63  F.  288,  3  C.  C.  A.  534. 

^s>130.  Interest. 

Bee  10  Cent.  Dig.  Collision.  I  284. 

Where  strippings  from  the  injured  vessel 
were  rescued  before  she  went  down,  from  which 
the  owners  have  realised  several  thousand  dol- 
lars, in  awarding  damages  against  the  owners, 
limited  to  the  amount  of  their  interest  in  the 
ship,  the  court  is  not  bound  to  allow  interest 
on  the  proceeds  of  the  wreck  or  strippings. — 
I>yer  v.  National  Steam-Nav.  Co.,  118  U.  S.  507, 
6  S.  Ct.  1174,  30  L.  Ed.  163. 

The  allowance  of  Interest  by  way  of  dam- 
ages in  cases  of  collision  is  in  the  discretion  of 
t£c  court— Id. 

^s»143.«BlTision  of  damages* 
See  10  Cent  Dig.  ColUsloa.  il  2M-29S» 


—  Chfounds  la  gemeraL 

See  10  Cent  Dig.  Collision,  |  286. 

The  damages  sustained  by  a  car  float  in 
tow  of  a  tug  hired  to  carry*  her  from  place  to 
place  in  a  harbor  as  the  result  of  a  collision 
with  one  of  two  scows  in  tow  of  another  tug, 
for  which  both  scows  and  both  tugs  were  sev- 
erally at  fault,  should  be  assessed  equally  ui>on 
the  four  offending  vessels,  although  the  scows 
are  the  property  of  the  same  owner.— (1909)  The 
Eugene  F.  Moran  v.  New  York  Cent  &  U.  R. 
R.  Co.,  29  S.  Ct  339,  212  U.  S.  466,  53  L.  Ed. 
GOO,  answering  certified  questions  (1906)  154  F. 
41.  83  C.  C. .  A.  153,  which  is  affirmed  (1909) 
170  F.  928,  96  C.  C!.  A.  144,  decree  amended 
(1909)  The  Charles  B.  Matthews,  173  F.  1020, 
97  C.  C.  A.  667.  Writ  of  certiorari  denied 
U909)  Henry  Du  Bols  Sous  Co.  v.  The  Eugene 
F.  Moran,  30  S.  Ct  399,  215  U.  S.  596,  54  U 
Ed.  342. 


— —  Daautces  to  Bo  diTided. 

See  10  Cent  Dig.  Collision,  {  287. 

The  amount  awarded  to  the  owner  of  a 
vessel  which  was  totally  lost  in  a  collision,  when 
both  vessels  were  in  fault  and  proceedings  had 
been  taken  by  the  owners  of  botn  for  limitation 
of  liability,  is  subject  to  a  deduction  of  one- 
half  of  the  amount  payable  for  the  loss  of  the 
life  of  passengers  in  the  collision,  although  no 
recovery  could  have  be^m  had  on  libels  filed 
against  such  owner  because  of  the  total  loss  of 
his  vessel  and  her  freight  and  the  extinguish- 
ment of  his  personal  liability.  Decree,  Jakobsen 
v.  Springer,  87  F.  948,  31  C.  C.  A.  315,  affirm- 
ed.—The  Albert  Dumois,  20  S.  Ct  595,  177  U. 
S.  240,  44  L.  Ed.  751. 


—  Mode   of  apportioameiit. 

See  10  Cent  Dig.  CollUion,  i  298. 

Where  both  parties  were  at  fault,  the  dam- 
ages to  both  vessels  ehould  be  added  together, 
the  sum  equally  divided,  and  a  decree  be  pro- 
nounced in  favor  of  the  owners  of  the  vessol 
which  suffered  most  against  the  vessel  which 
suffered  least  for  one-half  the  difference  b^ 
tween  the  amounts  of  their  respective  losses. — 
The  Manitoba,  122  U.  S.  97,  7  S.  Ct  1158,  30 
U  Ed.  1095. 

The  damages  sustained  by  one  of  two  scows 
in  tow  of  a  tug  as  a  result  of  a  collision  with 
a  car  float  in  tow  of  another  tug,  for  which  both 
scows  and  both  tugs  were  severally  at  fault, 
should  be  assessed  equally  on  all  four  offending 
vossels,  the  libelant's  two  scows  each  bearing 
its  jproportion  of  the  loss.— (1909)_The  Eugene 
F.  Moran  v.  New  York  Cent  &  H.  R.  R.  Co., 
29  S.  Ct  339.  212  U.  S.  466,  53  L.  Ed.  600, 
answering  certified  questions  (1906)  154  F.  4L 
83  C.  C.  A.  153,  which  is  affirmed  (1909)  170 
F.  928,  96  C.  C.  A.  144,  decree  amended  a909) 
The  Charles  E.  Matthews,  178  F.  1020,  97  CL 
C.  A.  667.  Writ  of  certiorari  denied  {VOm 
Henry  Du  Bois  Sbns  Co.  v.  The  Eugene  F. 
Moran,  30  S.  Ct  899,  215  U.  S.  596,  54  L. 
Ed.  342. 

(B)  TIUAL  OR  HEARING,  JUDGMENT, 
AND  REVIEW. 

Appellate  Jurisdiction  of  federal  supreme  court 
of  libel  for  contribution,  see  Courts,  ^=9 
385(4). 

Remedy  by  appeal  affecting  right  to  mandamusb 
see  Mandamus, 


^s»149.   Oonrse  and  eondvot  of  lioarliis* 

See  10  Cent  Dig.  Collision,  H  119.  m-801,  108.  SIO. 

Where  the  evidence  was  conflicting  as  to 
whether  the  wind  was  S.  W.  or  S.  S.  W.  at  the 
time  of  a  coUision  between  a  steamer  and  a 
bark^  a  finding  that  "the  wind  was  blowing  from 
the  southwest  or  the  south-southwest"  is  suffi- 
ciently exact— Alexandre  v.  Machan,  147  U.  S. 
72,  13  S.  Ct  211,  37  L.  Ed.  84,  85,  affirming 
decree  (C.  C.)  The  aty  of  Mew  York,  35  F.  604. 
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^=»151.  Decree. 

Seo  10  Cent  Dig.  Collifllon.  f  808. 

In  collision  cases,  where  both  parties  are 
in  fault,  the  rule  is  to  divide  the  entire  damage 
equally  between  them,  and  to  make  a  decree  for 
half  the  difference  between  their  respective  loss- 
es in  favor  of  the  one  that  snifered  most,  so  as 
to  equalize  the  burden,  and  the  obligation  to 
pay  the  difference  is  the  legal  liability  growing 
out  of  the  transaction.— The  North  Star  and 
The  Ella  Warley,  106  U.  S.  17.  1  S.  Ct  41,  27 
L.  Ed.  91. 

A  collision  occurred  at  sea,  in  the  night,  be- 
tween the  steamers  W.  and  N.,  pursuing  nearly 
opposite  courses,  and  both  were  held  in  fault. 
The  W.  was  sunk,  and  the  N.  much  damaged. 
Cross  actions  were  brought  and  heard  together, 
and  one  decree  was  made,  being  in  fkvor  of  the 
owners  of  the  W.  for  one-half  the  difference 
of  damage  sustained  by  the  two  vessels,  that  of 
the  W.  being  the  neatest  Held,  that  the  de- 
cree was  proper.—Id. 

In  a  suit  for  a  collision  caused  by  two  ves- 
sels, where  both  vessels  have  been  found  in 
fault,  and  the  decree  was  entered  against  both 
vessels  for  the  foil  amount  of  the  loss,  it  should 
be  modified  so  as  to  be  against  each  severally 
for  one-half  of  the  entire  damage  and  costs,  the 
right  being  reserved  to  appellant  to  collect  any 
balance  of  each  half  which  he  shall  not  be  able 
to  enforce  against  either  vessel  from  the  other. — 
The  Sterling  v.  Peterson,  106  U.  S.  647,  1  S. 
Ct.  89,  27  L.  Ed.  98. 

Interest  on  the  amount  awarded  against 
the  owner  is  chargeable  only  from  the  date  of 
the  decree.— The  Manitoba,  122  U.  S.  97,  7  S. 
Ct  1158,  30  Ia  Bd.  1095. 

^=»154.   Oosts* 

See  10  Cent  Dig.  Collision,  9  808. 

Cross  libels  for  a  collision  were  filed  in  ad- 
miralty; one  in  personam,  the  other  in  rem. 
Libelant  obtained  a  decree  in  one  suit  and  the 
other  was  dismissed.  The  losing  party  in  each 
case  appealed,  and  the  damages  were  appor- 
tioned. HeUd,  that  the  aggregate  costs  in  both 
courts  should  be  divided  between  the  parties.— 
The  North  Star  and  The  Ella  Warley,  106  U.  S. 
17, 1  S.  Ct  41,  27  U  Ed.  91. 

COLLUSION. 

Collusive  actions,  see  Actions,  ^=»S. 

Collusive  joinder  of  parties  to  give  jurisdiction 
to  federal  courts,  see- 
Courts,  ^=»316. 
Removal  of  Causes,  ^s>86. 


COLONIAL  GRANTS. 

See  Public  Lands,  «s»188-192. 

COLORATION. 

Oleomargarine,  see  Internal  Revenue,  €ss»16. 

COLORED  PERSONS. 

See^ 
Civil  Rights. 
Slaves. 

Equal  protection  of  laws,  see  Constitutional 
Law,  «=s>214>22d. 

Laws  prohibiting  teaching  of  negroes  and  white 
pupils  in  same  institution  as  denying  due  pro- 
cess of  law,  see  Constitutional  Law,  ^=»278. 

Review  of  decision  of  state  court  construing  law 
forbidding  teaching  of  white  and  negro  pupils 
in  same  institution,  see  Courts,  ^s>391. 

Separate  coach  law,  see- 
Carriers,  ^=924. 
Commerce,  ^=»8,  47,  62. 
Constitutional  Law,  ^=983. 
States,  ^=d9. 

Suffrage,  see  Elections,  ^=»11,  12,  107. 

COLOR  OF  TITLE. 

See  Adverse  Possession,  ^3»41,  79,  100. 

COLUMBIA,  DISTRICT  OF. 

Sec  District  of  Columbia. 

COMBINATIONS. 

See- 
Conspiracy. 
Injunction,  ^=^101. 
Monopolies,  ^=s»9-^l. 
Patents,  «=»26,  177,  242-247. 

COMITY. 

See— 
CourU,  ^=9489-518. 
Extradition,  ^=5>2-19,  28-41. 
International  Law.  ^ 
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COMMERCE. 

Scope-Note. 

[INCLUDES  promotion  and  regulation  of  commerce  in  general,  and,  more  particularly, 
the  power  to  regulate  commerce  with  foreign  nations,  among  tlie  several  states,  with  the 
Indian  tribes,  and  the  internal  commerce  of  the  states,  and  means  and  methods  of  exercise 
of  the  power. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis. 

I,, Power  to  Regulate  in  General. 

€=>1.  Nature  and  grounds  of  power. 

2.  Constitutional  grant  of  power  to  Congress. 

3.  In  general. 

6.  Commerce  among  the  states. 

7.  Internal  commerce  of  states. 

8.  Exclusive  or  concurrent  powers  of  Congress  and  the  states. 

9.  Delegation  of  power  by  Congress. 

10.  Nonexercise  of  power  of  Congress, 

11.  Powers  remaining  in  the  states.   ^ 

12.  In  general. 

13.  Internal  commerce. 

14.  Traffic  in  intoxicating  liquors. 

II.  Subjects  of  Regulation. 

^=*15.  Property  subject  of  commerce  in  generaL 
18.  Navigable  waters. 
21.  Shipping. 
23.  Pilots. 

26.  Bridges. 

27.  Railroads. 

28.  Telegraphs  and  telephones. 

29.  Trade  associations. 

31.  Imports. 

32.  Transportation  of  goods. 

33.  In  general. 

34.  — ^-  Charges. 

35.  Importation  or  transportation  of  animals. 
40.  Sale  of  goods. 

'  41.  Traffic  in  original  packages. 

42.  Trade-marks. 

43,  44.  Occupations  in  general. 

45.  Insurance. 

46.  Foreign  corporations. 

47.  Transportation  of  passengers. 

III.  Means  and  Methods  of  Regulation. 
«=»48.  Nature  and  scope  in  general. 
49.  Inspection. 

60.  In  general. 

61.  Fees. 

62.  Quarantine  and  other  sanitary  regulations. 

64.  Preferences  and  discriminations. 

65.  Prohibitory  acts  and  ordinances. 

66.  Regulation  of  conduct  of  business. 

67.  In  general. 

68.  Railroads. 

69.  Telegraphs  and  telephones. 

60.  Manufacture  and  sale  of  goods, 
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III.  Means  and  Methods  of  Regulation — Continued. 

^=»61.  Transportation  of  property. 

62. Transportation  of  passengers. 

63.  Licenses  and  privilege  taxes. 

64.  Mercantile  business  in  general. 

65.  Brokers  and  factors. 

66.  Commercial  agents. 

67.  Canvassers  and  solicitors. 

68.  Hawkers  and  peddlers. 

69.  Corporate  franchises  and  privileges. 

70.  Corporate  receipts,  earnings,  and  dividends, 

71.  Taxation  of  property. 

72.  Property  employed  in  commerce  in  general. 

73.  Means  and  instrumentalities  of  commerce. 

74.  Corporate  capital  and  securities. 

75.  Duties,  imposts,  and  excises. 

76.  Revenue  measures  in  general. 

77.  Imports  or  exports. 

78.  Tonnage. 

80.  Creation  of  or  exemption  from  civil  liabilities  or  remedies. 

81.  Execution  of  judicial  process. 

•82.  Punishment  of  offenses  against  commerce. 

IV.  Interstate  Commerce  Commission. 

83.  Creation  and  organization. 

84.  Compensation  and  expenses. 

85.  Authority  and  functions  in  general. 

86.  Conduct  of  proceedings  in  general. 

87.  Complaints  and  investigations. 

88.  Orders  of  commission. 

89.  Jurisdiction  of  courts  in  advance  of  or  pending  proceedings. 

90.  Enforcement  or  prevention  of  enforcement  by  courts  of  orders  of 
commission. 

Nature  and  scope  of  proceedings. 

Jurisdiction. 

Parties. 

Findings  of  commission,  and  further  proofs. 

Injunction. 

Trial  or  hearing. 

Review  of  proceedings. 


91. 
92. 
93. 
95. 
96. 
97. 
98. 


Cross-References. 


Carriers,  ^=>23-38. 
Inspection. 

Monopolies,  ^s»9~31. 
Shipping. 

Congressional  debates,  aid  to  construction  of  In- 
terstate Commerce  Act,  fee  Statutes,  ^=9216. 

Contracts  in  restraint  of  trade,  see  Contracts, 
<S=»115-118. 

Criminal  responsibility  for  transportation  un- 
der White  Slave  Act,  see  Prostitution,  ^=»1, 
3,1 


Delegation  of  legislative  powers,  see  Constitu- 
tional Law,  ^=»G2. 

Injunction  against  enforcement  of  laws  prohib- 
iting transportation  out  of  state,  see  Injunc- 
tion. €=>210,  211. 

Introduction  of  liquors  into  Indian  country,  see 
Indians,  ^=^35. 

Jurisdiction  of  federal  courts,  see  Courts,  ^=:> 
289,  394(7,  15). 

Persons  entitled  to  raise  constitutional  questions, 
see  Constitutional  Law,  ^=:>42. 

Territory  subject  to  operation  of  interstate  com- 
merce act,  see  Territories,  ^=^18. 


L  POWER  TO  REGUI.ATE  IN  GEN- 
ERAL. 

^=»1.  Natvre  and  sroiu&dB  of  power. 

8m  10  Cent.  Dig.   Commerce.   U  1*  t. 

The  principles  of  the  conunon  law  are  op- 
erative upon  all  interstate  commercial  transac- 
tions, except   so  far  as  they  are  modified  by 

*- .  _ — . .^ 


congressional  enactments.  Judgment  78  N.  W. 
519,  58  Neb.  192,  affirmed.— Western  Union  Tel. 
Co.  V.  Call  Pub.  Co.,  21  S.  Ct  561,  181  U.  S. 
92,  45  L.  Ed.  765. 

^s>2«   CoBBtitutlonAl  grant  of  poxFor  to 
Coitsress. 

See  10  Cent.  Dig.  Commerce,  8§  3-6,  8. 
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See  10  Cent.  Dig.  Commerce,  |  t. 

The  anti-trust  law,  construed  as  appl3ring 
only  to  contracts  whose  direct  and  immediate 
effect  is  a  restraint  upon  interstate  commerce, 
and  not  to  such  as  are  made  to  promote  legiti- 
mate business,  though  they  may  indirectly  or  in- 
cidentally affect  such  commerce,  is  a  legitimate 
exercise  by  congress  of  its  power  to  regulate  in- 
terstate commerce.— United  States  v.  Joint-Traf- 
fic Ass'n,  19  S.  Ot.  25,  171  U.  S.  505,  43  L.  Ed. 
259,  reversing  judgment  (C.  0.)  76  F.  895,  and 
89  F.  1020,  32  O.  0.  A.  491. 

The  power  of  congress  to  regulate  inter- 
state or  foreign  commerce  includes  the  power 
to  legislate  upon  the  subject  of  private  con- 
tracts in  respect  to  such  commerce.  Judgment 
United  states  v.  Addyston  Pipe  &  Steel  Co., 
85  F.  271,  29  C.  O.  A.  1^1,  modified.— Addyston 
Pipe  &  Steel  Co.  v.  United  States,  20  S.  Ct.  96, 
175  U.  S.  211,  44  I/.  Ed.  136. 

Congress  did  not  exceed  its  power  under  the 
commerce  clause  of  the  federal  Constitution  in 
enacting  Anti-Trust  Act  July  2,  1890,  c.  647, 
26  Stat.  200  [U.  S.  Comp.  St  1901,  p.  3200], 
declaring  illegal  every  combination  or  conspiracy 
in  restraint  of  interstate  commerce,  and  forbid- 
ding attempts  to  monopolize  such  commerce  or 
any  part  of  it,  although  such  statute  is  construed 
to  embrace  a  combination  of  stockholders  of  two 
competing  interstate  railway  companies  to  form 
a  stockholding  corporation  which  should  acquire, 
in  exchange  for  its  own  capital  stock,  a  controll- 
ing interest  in  the  capital  stock  of  each  of  such 
railway  companies.  Decree,  United  States  v. 
Northern  Securities  Co.  (C.  0.)  120  P.  721,  af- 
firmed.—Northern  Securities  Co.  v.  United 
States,  24  S.  Ct.  436,  193  U.  S.  197,  48  I/.  Ed. 
679. 


—  Commeroe   among   the   states. 

See  10  Ceot  Dig.  Commerce,  89  8,  6. 

A  carrier,  by  engaging  in  interstate  com- 
merce, does  not  thereby  submit  all  its  business 
affairs  to  the  regulating  power  of  Congress. 
Judgments  (C.  C.  1906)  Brooks  v.  Southern  Pac 
Co.,  148  F.  986,  and  (C.  C.  1907)  Howard  v. 
Illinois  Cent.  R.  Co.,  Id.  997.  affirmed.— How- 
ard Y.  lUinois  Cent.  B.  Co.,  28  S.  Ct  141,  207 
iJ.  S.  463,  52  L.  Ed.  297. 

No  question  with  reference  to  the  power 
of  Congress  to  enact  a  regulation  of  interstate 
commerce  can  arise  if  the  regulating  act  be 
one  directly  applicable  to  such  commerce,  not 
obnoxious  to  any  other  provision  of  the  federal 
Constitution,  and  reasonablj^  adapted  to  the 
purpose  by  reason  of  legitimate  relation  be- 
tween such  commerce  and  the  rule  provided. 
—Atlantic  Coast  Line  ^  Co.  v.  Riverside  Mills, 
31  S.  Ct  164  219  U.  S.  186,  55  L.  Ed.  167, 
31  L.  R.  A.  (N.  S.)  7,  affirming  judgment  River- 
side Mills  V.  Atlantic  Coast  Lane  R.  Co.  (O.  C.) 
168  F.  990;  Louisville  &  N.  R.  Co.  v.  Scott, 
31  S.  Ct.  171,  219  U.  S.  209,  55  L.  Ed.  183. 
affirming  judgment  118  S.  W.  990,  133  Ky. 
724. 

If  a  congressional  enactment  is  a  valid  exer- 
cise of  the  power  of  Congress  to  regulate  inter- 
state commerce,  how  it  may  affect  persons  or 
states  is  immaterial. — ^Hoke  v.  United  States,  33 
S.  Ct.  281,  227  U.  S.  308.  57  L.  Ed.  523,  43  L. 
R.  A.  (N.  S.)  906,  Ann.  Cas.  1913E,  905,  affirm- 
ing judgment  (D.  C.)  United  States  v.  Hoke,  187 
F.  992. 

Congress  may  adopt  means  necessary  and 
convenient  to  regulation  of  interstate  commerce, 
and  they  may  have  the  quality  of  police  regula- 
tions.— Id. 

Congress  may  prevent  the  common  instru- 
mentalities of  interstate  and  intrastate  commer- 
cial intercourse  from  being  used  in  their  intra- 
etate  operations  to  the  injury  of  interstate  com- 


merce.—Houston,  B.  &  W.  T.  R.  Co.  T.  United 
States,  34  S.  Ct.  833,  234  U.  S.  342,  58  L.  Ed. 
1341,  affirming  decree  (Com.  Ct.)  Texas  &  P.  Ry. 
Co.  y.  Same,  205  F.  380,  and  Houston,  SL  &  W. 
T.  Ry.  Co.  V.  Same,  Id.  391. 

Congress  under  the  commerce  clause  had 
power  to  amend  Food  and  Drugs  Act,  S  3,  as  it 
did  by  the  Act  Aug.  23,  1912,  so  as  to  declare 
misbranded  drugs  which  bear  labels  containing 
false  statements  as  to  curative  powers.— Seven 
Cases  V.  United  States,  36  S.  Ct  190,  239  U.  S. 
510,  60  L.  Ed.  411. 

Under  the  commerce  clause  of  the  federal 
Constitution,  Congress  had  power  to  enact  the 
safety  appliance  acts,  though  such  acts  were  op- 
erative in  favor  of  an  employ^  not  at  the  time  of 
his  injury  engaged  in  interstate  commerce.— Tex- 
as &  P.  Ry.  Co.  V.  Rigsby,  36  S.  Ct  482,  241 
U.  S.  33,  60  L.  Ed.  874,  affirming  judgment  222 
F.  221,  138  0.  0.  A.  51. 


—  Internal   oonuneroe   of  states. 

8«e  10  Cent.  Dig.  Conmierce,  |(  S,  S. 

Quarantine  regulations  promulgated  by  the 
Secretary  of  A|?riculture  acting  under  cover  of 
Act  Feb.  2,  1903,  c.  349,  32  Stat  791  [U.  8. 
Comp.  St  Supp.  1905,  p.  613],  entitled  **An 
act  to  enable  the  Secretary  of  Agriculture  to 
more  effectually  suppress  and  prevert  the  spread 
of  contagious  and  infectious  diseases  of  live 
stock,  and  for  other  puriK>se8,"  are  void  as  in 
excess  of  the  powers  conferred  by  that  ace, 
where,  on  their  face,  they  apply  as  well  to  in- 
trastate as  to  interstate  commerce. — Illinois 
Cent  R.  Co.  v.  McKendree,  27  S.  Ct  153,  203 
U.  S.  514,  51  L.  Ed.  298;  Same  v.  Edwards, 
27  S.  Ct.  159,  203  U.  S.  531,  51  L.  Ed.  305. 

Taking  of  sponges  from  land  under  water 
within  state  territory  limits  held  not  subject 
to  congressional  control.— The  Abby  Dodge  ▼. 
United  States,  32  S.  Ct  310,  223  U.  S.  166»  66 
L.  Ed.  390. 


—  EzolvsiTe  or  eonenrrtat  poir- 
ers  of  Consvess  and  tlie  states. 

See  10  Cent  Dig.  Commerce,  I  S. 

A  state  statute  authorizing  a  railway  com* 
pany  incorporated  under  the  laws  of  the  state 
to  issufe  transportation  in  payment  for  printing 
and  advertising  must  give  way,  so  far  as  inter- 
state transportation  Is  concerned,  before  the 
provisions  of  the  act  to  regulate  commerce  (Act 
Feb.  4.  1887,  c  104,  24  Stat  379  [U.  S.  Comp. 
St  1901.  p.  3154]),  and  Act  Feb.  19.  1903,  c 
708,  32  Stat  847  (U.  S.  Comp.  St  Supp.  1909. 
p.  1138),  and  Act  June  29,  1906,  c.  3591,  34 
Stat  584  (U.  S.  Comp.  St  Supp.  1909,  p.  1149), 
amendatory  thereof,  under  which  a  carrier  can 
accept  nothing  but  money  in  exchange  for  in- 
terstate transportation.— (1911)  Chicago,  I.  & 
L.  Ry.  Co.  V.  United  States,  31  S.  Ct  272, 
219  U.  S.  486,  55  L.  Ed.  305,  affirming  judg- 
ment United  States  v.  Chicago,  I.  &  U  Ry.  Go. 
(C.  C.  1908)  163  F.  114. 

Inhibitive  congressional  legislation  ia.i^ot 
essential  to  exclude  state  legislation  upon  inci- 
dental matters  relating  to  interstate  commerce 
with  respect  to  which  the  states  and  Congress 
have  a  concurrent  power.  It  is  sufficient  if  the 
congressional  legislation  occupies  the  field  of 
regulation.— (1^12)  Southern  Ky.  CJo.  v.  Reid, 
32  S.  Ct.  140,  222  U.  S.  424,  56  L.  Ed.  257, 
reversing  judgment  (1910)  Reid  v.  Southern  Ry. 
Co.,  69  S.  E.  618, 153  N.  C.  490 ;  (1912)  South- 
em  Ry.  Co.  V.  Reid  &  Beam,  32  S.  Ct.  145,  222 
U.  S.  444,  56  L.  Ed.  263,  reversing  judgment 
(1909)  Reid  &  Beam  v.  Southern  Ry.  Co.,  64  S. 
E.  874,  150  N.  C.  753,  17  Ann.  Cas.  247. 

Congress  has  so  completely  taken  control 
of  the  subject  of  rate  making  and  charging  by 
the  provisions  of  the  act  to  regulate  commerce 
and  the  amendments  thereof  as  to  invalidate 
the  provisions  of  Code  N.  C.  1906^  I  2631,  ao 
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far  as  they  penalize  the  refusal  of  a  carrier  to 
receive  a  tender  of  freight  for  transportation  to 
a  point  on  the  line  of  another  carrier  outside 
the  state  where  no  rate  for  such  shipment  has 
been  established,  filed,  or  published.— Id. 

Congress  had  so  acted  upon  the  subject  of 
the  hours  of  labor  of  interstate  railway  em- 
ployte  by  enacting  the  hours  of  service  act  (Act 
March  4,  1907,  c.  2d39,  34  Stat.  1415  [U.  S. 
Comp.  St.  Supp.  1909,  p.  1170]),  as  to  preclude 
a  state,  during  the  period  between  the  date  of 
that  act  and  the  time  when,  by  its  express 
terms,  it  should  go  into  effect,  from  making  or 
enforcing  as  to  such  employes  a  local  regula- 
tion limiting  hours  of  labor.— (1912)  Northern 
Pac.  Ry.  Co.  v.  State  of  Washington  ex  reL 
Atkinson,  32  S.  Ot  160.  222  U,  S.  370,  56  L. 
Ed.  237,  reversing  judgment  (1909)  State  v. 
Korthern  Pac.  Ry.  Co..  102  P.  876,  53  Wash. 
e73,  17  Ann.  Ctts.  1013. 

The  clause  in  the  hours  of  service  act  (Act 
March  4,  1907,  a  2939,  34  SUt  1415  [U.  S. 
Comp.  St.  Sopp.  1909,  p.  1170]),  reguhiting  the 
liours  of  labor  of  interstate  railway  employ^, 
by  which  its  operation  is  postponed  for  one 
year,  precludes  a  state  from  making  or  enforc- 
ing during  the  interim  a  local  regulation  affect- 
ing the  hours  of  labor  of  such  employes.— Id. 

The  laws  of  the  several  states,  in  so  far 
as  they  cover  the  same  field,  were  superseded 
by  the  enactment  by  Congress  of  Employer's  Li- 
ability Act  April  &,  1908.  c.  149,  35  Stat.  65 
CU.  S.  Comp.  St  Supp.  1909,  p.  1171),  regulat- 
ing the  liability  of  Interstate  railway  carriers 
for  the  death  or  injury  of  their  employes  while 
engaged  in  interstate  commerce. — (1912)  Mon- 
dou  v.  New  York,  N.  H.  &  H.  R.  Co.,  32  S.  Ct. 
leO,  223  U.  S.  1,  56  I*  Ed.  327.  38  L.  R.  A.  (N. 
S^  44,  reversing  judgment  (1909)  73  A.  7«2, 
82  Conn.  373. 

Congress  has  so  taken  control  of  railroad 
rate  making  as  to  invalidate  provisions  of  a 
state  statute  penalizing  refusal  of  carrier  to 
receive  freight  for  transportation  to  a  pDint  on 
line  of  another  carrier  outside  the  state,  where 
it  had  no  rate  therefor.— (1912)  Southern  R.  Co. 
V.  Burlington  Lumber  Co..  32  S.  Ct  657,  225 
U.  S.  99,  56  L.  Ed.  1001,  reversing  judgment 
(1910)  Burlington  Lumber  Co.  v.  Southern  R. 
Co.,  ©7  S.  E.  167,  152  N.  C.  70. 

Congress  did  not  by  passage  of  the  Food 
and  Drugs  Act  June  30.  1906,  for  the  preven- 
tion of  adulteration  ana  misbranding  of  foods 
and  drugs  when  the  subject  of  ipterstate  com- 
merce, prohibit  the  enactment  of  Acts  Ind. 
1907,  c.  206,  relating  to  sales  of  foodstuffs  in 
original  packages.— Savage  v.  Jones,  32  S.  Ct. 
715,  225  U.  S.  501,  56  L.  Ed.  1182. 

There  is  no  conflict  between  the  provisions 
of  the  Food  and  Drugs  Act  of  June  30,  1906, 
for  the  prevention  of  adulteration  and  mis- 
branding of  foods  and  drugs  when  the  subject  of 
interstate  commerce,  and  Code  Supp.  Iowa 
1907,  §{  5077a6-5077a24,  as  appUed  to  sales  by 
importers  in  original  packages  of  concentrated 
commercial  feeding  stuffs.— Standard  Stock 
Food  Co.  V.  Wright,  32  S.  Ct  784,  225  U.  S. 
540,  56  L.  Ed.  1197. 

Intent  of  Congress  to  take  possession  of  the 
subject  of  the  liability  of  a  carrier  under  con- 
tracts for  interstate  commerce  so  clearly  ap- 
pears from  Carmack  Amendment  of  June  29, 
1906,  to  Act  Feb.  4,  1887,  {  20,  as  to  invalidate 
as  to  interstate  shipments,  the  provisions  of 
any  state  law  nullifying  contracts  limiting  lia- 
bility of  carrier  to  the  agreed  or  declared  val- 
ue.— Adams  Exp.  Co.  v.  Croninger,  83  S.  Ct. 
148,  226  U.  S.  491,  57  L.  Ed.  314,  44  L.  R.  A. 
(X.  S.)  257 ;  Chicago,  St.  P^  M.  &  O.  Ry.  Co.  v. 
Latta,  33  S.  Ct.  155,  226  tf.  S.  519,  57  L.  Ed. 
328,  reversing  judgments  Latta  v.  Chicago,  St. 
P„  M.  &  O.  Ry.  Co.,  172  F.  850,  97  C.  C.  A. 


f  198  and  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  v. 
Latta,  184  F.  987,  106  O.  C.  A.  664. 

Rights  and  remedies  conferred  by  existing 
state  laws,  where  a  shipment  accepted  by  car- 
rier for  interstate  transportation  has  been  lost 
or  damaged,  were  not  continued  in  force  by  pro- 
viso in  Carmack  Amendment  of  June  29,  1906, 
to  Act  Feb.  4. 1887,  §  20.— Id. 

.  Carmack  Amendment  of  June  29,  1906,  to  Act 
Feb.  4,  1887,  f  20,  supersedes  all  state  regula- 
tions on  the  subject  of  liability  of  railway  car- 
rier for  injury  to  interstate  shipment,  and  of 
all  state  laws  invalidating  contracts  limiting 
liability  of  carrier  to  an  agreed  value. — Chicago, 
B.  &  Q.  Ry.  Co.  V.  Miller.  33  S.  Ct.  155.  226 
U.  S.  513,  57  L.  Ed.  323,  reversing  judgment 
Miller  v.  Chicago,  B.  &  Q.  R.  Co.,  123  N.  W. 
449,  85  Neb.  458;  Chicago,  St.  P.,  M.  ft  O. 
Ry.  Co.  V.  Latta,  33  S.  Ct  155,  226  U.  S.  519, 
57  L.  Ed.  328,  reversing  judgments  Latta  v. 
Chicago,  St.  P..  M.  ft  O.  Ry.  Co.,  172  F.  850, 
97  C.  C.  A.  198,  and  Chicago,  St.  P.,  M.  ft  O. 
Ry.  Co.  V,  Latta,  184  F.  987, 106  C.  C.  A.  664. 

Any  power  which  a  state  has  over  interstate 
commerce  because  of  congressional  inaction  ceas- 
es the  moment  Congress  exerts  its  paramount 
authority.— Chicago,  R.  I.  ft  P.  Ry.  Co.  v. 
Hardwick  Farmers*  Elevator  Co.,  33  S.  Ct  174, 
226  U.  S.  426,  57  L.  Ed.  284,  46  L.  R.  A.  (N. 
S.)  203,  reversing  judgment  Hardwick  Farmers' 
Elevator  Co.  v,  Chicago,  R.  I.  ft  P.  Ry.  Co.,  124 
N.  W.  819, 110  Minn.  25,  19  Ann.  Cas.  1088. 

Congress  has  so  taken  possessiMi  of  the  sub- 
ject of  delivery  of  railroad  cars  for  interstate 
commerce  under  Act  June  29,  1906,  as  to'  in- 
validate, when  applied  to  cars  demanded  for  in- 
terstate commerce,  provisions  of  Laws  Minn. 
1907m;.  23  (Rev.  Laws  Supp.  1900,  f§  2023—1 
to  2023—13),  requiring  railroad  companies  to 
furnish  freight  cars  on  demand  under  penalty. 
— Id. 

The  subject  of  the  delivery  of  an  inter- 
state shipment  to  the  consignee  is  so  embraced 
by  Act  June  29,  1906,  amendatory  of  Act  Feb. 
4,  1887,  §  1,  as  to  invalidate,  when  applied  to 
interstate  shipments,  provisions  of  Demurrage 
Law  of  Arkansas  April  19,  1907  (Laws  1907, 
p.  457)  I  3,  exacting  per  diem  penalty  from  car- 
rier failing  to  notify  consiniee  of  arrival  of 
shipment— St  Louis.  I.  M.  ft  S.  R.  Co.  v.  Ed- 
wards, 33  S.  Ct  2^,  227  U.  S.  265,  57  L.  Ed. 
506,  reversing  judgment  127  S.  W.  713,  94  Ark. 
394. 

Inclusion  of  railroad  ferries  In  Act  Feb.  4, 
1887,  §  1,  regulating  interstate  commerce,  in- 
validates any  regulation  under  state  authority 
of  the  rates  charged  by  a  railway  company  of 
a  ferry  on  navigaole  stream  forming  the  bound- 
ary between  two  states. — ^New  York  Cent,  ft  H. 
R.  R.  Co.  V.  Board  of  Chosen  Freeholders  of 
Hudson  County,  33  S.  Ct  269,  227  U.  S.  248, 
57  L.  Ed.  499,  reversing  judgment  74  A.  954, 
76  N.  J.  Law,  664,  16  Ann.  Cas.  858. 

State  laws  nullifying  contracts  limiting  lia- 
bility of  carrier  for  loss  or  damage  to  agreed 
value  was  superseded,  so  far  as  interstate  ship- 
ments are  concerned,  by  Carmack  Amendment 
June  29,  1906,  §  7,  to  Act  Feb.  4,  1887,  {  20.— 
Missouri,  K.  ft  T.  R.  Co.  v.  Harriman  Bros., 
33  S.  Ct  397,  227  U.  S.  657,  57  L.  Ed.  690, 
reversing  judgment  (Tex,  Civ.  App.)  Missouri, 
K.  ft  T.  By.  Ca  of  Texas  v.  Same,  128  S.  W. 
932. 

State  laws,  declaring  contracts  invalid,  which 
re9uire  actions  against  carrier  for  injuries  to 
shipment  in  less  than  the  statutory  time,  were 
superseded  as  to  interstate  shipments  by  Car- 
mack Amendment  June  29,  1906,  f  7,  to  Act 
Feb.  4,  1887,  S  20,  which  furnishes  the  exclu- 
sive rule  on  such  subject. — Id. 

Construing  the  word  "package"  as  used  in 
the  Food  and  I>rug  Act,  |§  7.  8,  as  referring  to 
the  immediate  container  of  the  article,  and  not 
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to  the  outside  wrapping,  does  not  render  the 
statute  invalid  as  in  excess  of  the  power  of 
Congress  over  interstate  commerce. — McDermott 
V.  State  of  Wisconsin,  33  S.  Ct.  431.  228  U.  S. 
115,  57  L.  Ed.  754,  47  L.  R.  A.  (N.  S.)  984, 
Ann.  Cas.  1915A,  39,  reversing  judgment  12(5 
N.  W.  888,  143  Wis.  18,  21  Ann.  Cas.  1315. 

Permitting  a  sale  of  cans  of  a  mixture  of 
glucose  and  refiner's  syrup  shipped  into  the 
state  only  when  the  labels  j^rescribed  by  Laws 
•  Wis.  1907,  c.  557,  are  substituted  for  those  af- 
fixed in  an  attempt  to  comply  with  the  Food 
and  Drug  Act,  is  an  unlawful  attempt  by  the 
state  to  burden  legitimate  federal  regulations  of 
interstate  commerce,  and  to  destroy  rights  aris- 
ing out  of  the  federal  statute  which  have  accru- 
ed to  the  government  and  the  shipper. — Id. 

Congress,  having  by  Food  and  Drug  Act  made 
adulterated  and  misbranded  articles  contraband 
of  interstate  commerce  could  authorize,  as  it 
did  in  section  10,  seizures  for  confiscation  .of 
unsold  articles  whether  in  the  original  package 
or  not;  and  such  means  of  enforcement  cannot 
be  thwarted  by  Laws  Wis.  1907,  c.  557,  under 
which  cans  of  a  mixture  of  glucose  and  refiner's 
syrup  which  have  been  removed  from  the  orig- 
inal boxes  and  are  held  on  the  shelves  of  the 
importers  for  sale  must  bear  only  the  labels  re- 
quired by  the  state,  to  the  exclusion  of  those 
affixed  under  the  federal  law. — Id. 

The  liability  of  an  interstate  railway  car- 
rier in  injuries  to  an  employe  engaged  in  inter- 
state commerce  is  measured  by  the  federal  Em- 
ployer's Liability  Act  of  April  22,  1908.— St. 
Louis.  I.  M.  &  S.  R.  Co.  v.  Hesterly.  33  S.  Ct. 
703,  228  U.  S.  702,  57  L.  Ed.  1031,  revers- 
ing judgment  135  S.  W.  874,  98  Ark.  240. 

The  states  continued  to  possess  the  right  to 
prescribe  reasonable  rates  for  the  exclusively 
internal  traffic  on  interstate  carriers  after  the 
passage  of  Interstate  Commerce  Act  Feb.  4, 
1887,  and  the  amendment  of  June  29,  1906 
though  by  reason  of  the  interblending  of  the 
interstate  and  intrastate  operations  of  such  car- 
riers adequate  regulation-  of  interstate  rates  can- 
not be  maintained  without  imposing  require- 
ments as  to  their  intrastate  rates  which  sub- 
stantially affect  the  former. — Simpson  v.  Shep- 
ard.  33  S.  Ct.  729,  230  U.  S.  352,  57  L.  Ed. 
1511,  48  L.  R.  A.  (N.  S.)  1151,  Ann.  Cas. 
1916A,  18.  modifying  decree  {C.  C.)  Shepard  v. 
Northern  Pac.  Ry.  Co.,  184  F.  765. 

Nothing  in  congressional  legislation  creating 
the  Mississippi  River  Commission  justifies  the 
conclusion  that  Congress  assumed  the  control 
of  the  entire  work  of  protection  from  overflow 
by  levees,  to  the  displacement  of  local  authori- 
ties.—Jackson  V.  United  States,  33  S.  Ct.  1011, 
230  U.  S.  1.  57  L.  Ed.  1363,  affirming  judgment 
47  Ct.  CI.  579. 

Congress  has  not  taken  over  the  whole  sub- 
ject of  terminals,  switching,  etc.,  of  interstate 
railways  so  as  to  invalidate  all  state  regula- 
tions as  to  interchange  of  traffic—Grand  Trunk 
R.  Co.  of  Canada  v.  Michigan  R.  R.  Commis- 
sion, 34  S.  Ct  152,  231  U.  S.  457,  58  L.  Ed. 
310,  affirming  decree  (D.  C.)  198  F.  1009. 

Act  June  29,  1906,  covers  the  field  of  reg- 
ulation of  interstate  express  carriers^  and  hence 
renders  invalid  an  ordinance  requiring  express 
companies,  doing  interstate  business,  to  give  a 
bona  for  each  vehicle  conditioned  for  the  safe 
and  prompt  delivery  of  baggage. — Barrett  v. 
City  of  New  York,  34  S.  Ct  203,  232  U.  S.  14, 
58  L.  Ed.  483,  reversing  decree  (C.  C.)  189  F. 
268. 

Nothing  in  the  state  statute  for  the  dis- 
tribution of  personal  property  can  defeat  the 
rights  of  the  childless  widow  of  an  interstate 
railway  employ^  to  the  proceeds  of  a  judgment 
obtained  by  her  as  administratrix  against  the 
carrier  under  Employers'  Liability  Act  April  22. 
1908,  I  1,  or  section  9  as  added  by  Act  April 
5,  1910,  f  2.— Taylor  v.  Tavlor,  34  S.  Ct  350, 
232  U.  S.  363,  58  L.  Ed.  638,  reversing  judg-' 


ment  In  re  Taylor,  97  N.  E.  502,  204  N.  Y. 
135,  which  affirmed  129  N.  Y.  S.  378,  144  App. 
Div.  634. 

State  statutes  which,  like  Code^  Iowa,  $ 
2074,  nullify  contracts  limiting  the  liability  of 
a  carrier  for  loss  or  damage  to  the  agreed  value, 
were  superseded,  as  far  as  interstate  shipments 
are  concerned,  by  Carmack  Amendment,  I  7,  to 
Act  Feb.  4,  1887,  f  20,  which  furnishes  the  ex- 
clusive rule  on  the  subject  of  the  liability  of  a 
carrier  under  tiontracts  for  Snterstate  ship- 
ments.—Chicago,  R.  I.  &  P.  R.  Co.  v.  Cramer, 
34  S.  Ct.  383,  232  U.  S.  490,  58  L.  Ed.  697, 
reversing  judgment  Cramer  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  133  N.  W.  387,  153  Iowa,  103. 

The  exclusive  rule  as  to  the  liability  of  car- 
rier under  contracts  for  interstate  shipment  is 
furnished  by  the  Carmack  Amendment  of  June 
29,  1906,  §  7,  to  Interstate  Commerce  Act  Feb. 
4,  1887,  §  20,  under  which  a  carrier  of  property 
for  interstate  transportation  is  liable  for  any 
injury  caused  by  it  or  any  connecting  carrier. 
—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Robin- 
son, 34  S.  Ct  556,  233  U.  S.  173,  58  L. 
Ed.  901,  reversing  judgment  129  P.  20,  36  Okl. 
435:  Same  v.  Moore.  34  S.  Ct  558,  23» 
U.  S.  182,  58  L.  Ed.  906,  reversing  judgment 
129  P.  24,  36  Okl.  433. 

Since  Congress  by  Act  April  22,  1908,  took 
possession  of  the  field  of  the  employers*  liability 
in  interstate  transportation,  all  state  laws  on 
the  subject  are  superseded. — Seaboard  Air  Line 
Ry.  V.  Horton,  34  S.  Ct.  635,  233  U.  S.  492,  58 
L.  Ed.  1062.  L.  R.  A.  1915C,  1,  Ann.  Cas. 
1915B,  475,  reversing  judgment  Horton  v.  Sea- 
board Air  Line  R.  Co.,  78  S.  E.  494,  162  N.  C. 
424. 

The  limitation  and  responsibility  of  a  rail- 
way carrier  under  Employers'  Liability  Act 
April  22,  1908,  $  1,  for  injuries  caused  by  de- 
fects due  to  negligence,  governs  an  action  under 
that  statute  regardless  of  the  responsibility 
prescribed  by  the  local  statutes. — Id. 

The  common-law  rule  as  to  assumption  of 
risk  from  the  defective  appliance  governs  an 
action  under  Employers'  Liability  Act  April 
22,  1908,  where  such  appliance  is  not  covered 
by  any  federal  statute  to  the  exclusion  of  any 
state  statute,  which  like  Revisal  N.  O.  1905,  f 
2646,  abolished  assumption  of  risk  as  a  bar  to 
the  action  by  a  railroad  employ6  for  an  Injury 
caused  by  defective  appliance,  since  otherwise 
the  subject-matter  would  be  controlled  by  the 
state  laws  and  not  by  the  federal  statute,  which 
in  section  4  abolishes  assumption  of  risk  when 
the  violation  of  a  federal  state  contributed  to 
the  injury  of  an  employ^. — Id. 

A  declaration  stating  a  good  cause  of  action 
under  the  federal  Employers'  Liability  Act  of 
April  22,  1908,  may  afford  a  basis  for  a  re- 
covery under  the  state  law  after  eliminating  al- 
legationf^  that  the  injury  occurred  in  interstate 
commerce,  which  was  not  sustained  by  the 
proof.— Wabash  R.  Co.  v.  Hayes,  34  S.  Ct.  729, 
234  U.  S.  86,  58  L.  Ed.  1226,  dismissing  writ 
of  error  Hayes  v.  Wabash  R.  Ck).,  180  IlL  App. 
511. 

The  subject  of  the  hours  of  labor  of  em- 
ployes of  interstate  railway  carriers  using  the 
telegraph  or  telephone  in  connection  with  trains 
is  so  far  removed  from  state  regulation  by  the 
Hours  of  Service  Act  of  March  4,  1907,  as  to 
invalidate  the  provisions  of  Laws  N.  Y.  1897, 
c.  415,  as  amended  bv  Laws  1907,  c.  627,  pre- 
scribing shorter  day  s  work  for  certain  tele- 
graph and  telephone  operators. — Erie  R.  Co. 
V.  People  of  State  of  New  York,  34  S.  Ct.  756, 
233  U.  S.  671,  58  L.  Ed.  1149,  52  L.  R.  A.  (N. 
S.)  266,  Ann.  Cas.  1915D,  138,  reversing  judg- 
ment People  V.  Erie  R.  Co..  91  N.  B.  849,  198 
N.  Y.  369,  29  L.  R.  A.  (N.  S.)  240,  139  Am. 
St.  Rep.  828,  19  Ann.  Cas.  811. 

Congress  has  so  acted  on  the  subject  of  the 
hours  of  labor  of  interstate  railway  employes  by 
Hours  of  Service  Act  of  March  4,  1907,  as  to 
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Srevent  the  state,  during  the  period  between  the 
ate  of  the  act  and  the  time  it  should  go  into 
effect,  from  enforcing,  as  to  such  employes,  a 
local  regulation  limiting  the  hours  of  labor. 
—Id. 

A  state  law  enacted  under  any  of  the  reserv- 
ed powers  will  not  be  set  aside  as  inconsistent 
with  an  act  of  Congress  regulating  commerce, 
unless  there  is  actual  repugnancy,  or  Congress 
has  manifested  a  purpose  to  exercise  its  para- 
mount authority  over  the  subject. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Harris,  34  S. 
Ct.  790,  234  U.  S.  412,  58  L.  Ed.  1377,  L.  R. 
A.  1915E,  942. 

Congress  does  not  exercise  its  paramount  au- 
thority by  enacting  the  Carmack  amendment  oi 
June  29,  1906,  §  7,  pars.  11,  12,  to  the  act  of 
Feb.  4,  1887,  §  20,  regulating  the  liabiUty  of  a 
carrier  for  loss  or  damage  to  interstate  ship- 
ment,  as  to  prevent  the  application  to  a  claim 
against  a  carrier,  for  loss  of  such  shipment,  of 
the  provisions  of  Acts  Tex.  31st  Leg.  c.  47,  for 
the  allowance  of  an  attorney's  fee  of  not  over 
^20  to  the  successful  plaintiff,  where  such  claim 
is  not  paid  within  30  davs  after  demand  and 
the   recovery  is  for  the   full  claim. — Id. 

Congress  may  control  intrastate  rates  of  a 
carrier  under  state  authority  when  necessary  to 
remove  the  resulting  unjust  discrimination 
against  interstate  commerce  from  the  relation 
between  intrastate  rates  and  interstate  rates 
which  are  unreasonable  in  themselves. — Hous- 
ton, E.  &  W.  T.  R.  Co.  V.  United  States,  34 
S.  Ct.  833,  234  U.  S.  342,  58  L.  Ed.  1341, 
affirming  decrees  (Com.  Ct.)  Texas  &  P.  Ry.  Co. 
V.  Same,  205  F.  380.  and  Houston,  E.  &  W.  T. 
Ry.  Co.  V.  Same,  Id.  391. 

Act  March  2,  1893,  invalidates,  as  applied 
to  freight  cars  between  points  within  the  state 
on  an  interstate  railway,  the  provisions  of 
Bums'  Ann.  St.  Ind.  1908,  §  5280,  relating  to 
handholds  on  railway  cars. — Southern  Ry.  Co. 
V.  Railroad  Commission  of  Indiana,  35  S.  Ct. 
304,  236  U.  S.  439,  59  L.  Ed.  661,  reversing 
judgment  100  N.  E.  337,  179  Ind.  23. 

Employers'  Liability  Act  governs  action  of 
injured  employ^  against  an  interstate  carrier, 
to  exclusion  of  applicable  state  statutes,  where 
the  train  on  which  plaintiff  was  riding  was  en- 
gaged in  interstate  commerce. — ^Toledo,  St.  L. 
4  W.  R.  Co.  V.  Slavin,  35  S.  Ct.  306,  236  U.  S. 
454,  59  L.  Ed.  671,  reversing  judgment  Slavin 
V.  Teredo,  St.  L.  &  W.  R.  Co.,  106  N.  E.  1077, 
88  Ohio  St.  536. 

State  statutes^  of  limitation  otherwise  ap- 
plicable to  reparation  claims  already  accrued,  as 
well  as  those  thereafter  accruing  under  Act  June 
29,  1906,  f  5,  amending  Act  Feb.  4,  1887,  |  16, 
by  limiting  to  two  ^ears  from  the  accrual  oi  the 
claim  the  time  for  invoking  action  by  Interstate 
Commerce  Commission  on  complaints  by  ship- 
pers, were  superseded  by  such  acts  of  Congress. 
—Meeker  v.  Lehigh  Valley  R.  Co.,  35  S.  Ct. 
328,  236  U.    S.  412.  59  L.  Ed.  644,  reversing 

Judgment  Lehigh   Yal.   R.  Co.  v.   M.eeker,  211 
r.  785,  128  C.  C.  A.  311. 

Congress  has  so  far  taken  over  the  subject 
of  carrier's  liability  for  loss  or  damage  to  in- 
terstate shipments  by  Act  June  18,  1910,  and 
Act  June  29,  1906,  amending  sections  1,  20, 
Act  Feb.  4,  1887,  as  to  invalidate  Civ.  Code  S. 
C.  1912,  S  2573,  subjecting  terminal  carrier  to 
penalty  for  failure  to  pay  promptly  claims  for 
damages  to  interstate  shipment.— Charleston  & 
W.  C.  Ry.  Co.  V.  Varnvflle  Furniture  Co.,  35 
S.  Ct.  715,  237  U.  S.  597,  59  L.  Ed.  1137,  re- 
versing  judgment  Vamville  Furniture  Co.  v. 
Charleston  &  W.  C.  Ry.  Co.,  79  S.  E.  700,  .98 
a  C.  63. 

Laws  N.  D.  1911.  p.  355,  prohibiting  the 
sale  of  lard  not  in  bulk  unless  put  up  in  pack- 
ages of  specified  weights,  is  not   repugnant  to 


the  Pure  Food  and  Drugs  Act,  which  has  ref- 
erence merely  to  adulteration  and  misbranding. 
— ^Armour  &  Co.  v.  State  of  North  Dakota,  36 
S.  Ct.  440,  240  U.  S.  510,  60  L.  Ed.  771,  affirm- 
ing judgment  State  v.  Armour  &  Co.,  145  N.  W. 
1033,  27  N.  D.  177. 

Carmack  Amendment  to  Act  of  Feb.  4,  1887, 
S  20,  precludes  application  to  interstate  ship- 
ment of  a  local  law  investing  innocent  holder 
of  bill  of  lading  with  rights  not  available  to 
shipper.— Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Har- 
old, 36  S.  Ct.  665,  241  U.  S.  371,  60  L.  Ed. 
1050,  reversing  juagment  Harold  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  144  P.  823,  93  Kan.  456. 

2  Rev.  Codes  Idaho,  |§  6909,  6926,  making 
willful  conduct  causing  collision  of  trains  and 
death  of  a  human  being  a  criminal  offense,  do 
not  affect  right  of  motorman  of  interstate  in- 
terurban  railway  to  recover  for  injuries  in  a 
collision  by  defective  brakes  under  Employers' 
Liability  Act  and  Safety  Appliance  Act. — i^'po- 
kane  &  I.  E.  R.  Co.  v.  Campbell,  36  S.  Ct.  683, 
241  U.  S.  497,  60  L.  Ed.  1125,  affijming  judg- 
ment 217  F.  518.  133  C.  C.  A.  370, 

^=:»9.  —  Belesation  of  power  hj  Oon- 
sresa* 

See  10  Cent.  Dig.  Ck>mmerce,  (  6.    , 

The  provision  of  the  federal  constitution 
vesting  in  congress  the  exclusive  power  to  regu- 
late interstate  commerce  does  not  guaranty  the 
absolute  freedom  of  such  commerce;  and  hence 
the  "Wilson  Bill"  (Act  Cong.  Aug.  8,  1890, 
26  Stat.  313).  which  provides  that  intoxicating 
liquors  brought  into  any  state  shall  be  subject 
to  the  laws  enacted  in  the  exercise  of  its  police 
power  "to  the  same  extent  and  in  the  same  man- 
ner as  though  such  liquors  had  been  produced 
in  such  state,  and  shall  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  in  orig- 
inal packages  or  otherwise,"  is  not  an  unconsti- 
tutional restriction.— Wilkerson  v.  Rahrer,  140 
U.  S.  545,  11  S.  Ct.  865,  35  L.  Ed.  572,  revers- 
ing decree  (C.  C.)  43  F.  556. 

The  effect  of .  the.  law  is  to  subject  to  the 
operation  of  the  police  power  certain  subjects 
which  were  before  excluded  from  its  operation 
by  reason  of  their  being  subjects  of  interstate 
commerce,  and  is  not  a  delegation  to  the  states 
of  the  power  to  regulate  commerce,  nor  an  adop- 
tion of  state  laws  as  a  regulation  of  such  com- 
merce—Id. 
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8ee  10  Cent.  Dig.  Commerce,  (  8. 

The  commercial  power  of  congress  is  ex- 
clusive of  state  authority  only  where  the  sub- 
jects upon  which  it  is  exerted  are  national  in 
their  character,  and  admit  and  require  uniform- 
ity of  regulations  affecting  alike  all  the  states ; 
and  when  the  subjects  within  that  power  are 
local  in  their  nature  or  operation,  or  constitute 
mere  aids  to  commerce,  the  states  may  provide 
for  their  regulation  and  management  until  con- 
gress intervenes  and  supersedes  their  action. — 
Cardwell  v.  American  River  Bridge  Co.,  113  U. 
S.  205,  5  S.  Ct.  423.  28  L.  Ed.  959,  affirming 
(C.  C.)  19  F.  562,  9  Sawy.  662. 

The  states  have  full  power  as  to  the  erec- 
tion of  bridges  and  other  works  in  navigable 
streams  wholly  within  their  jurisdiction,  in  the 
absence  of  the  exercise  by  congress  of  authority 
to  the  contrary.— Lake  Shore  &  M.  S.  Ry.  Co. 
V.  State  of  Ohio,  17  S.  Ct.  357,  165  U.  S.  365, 
41  L.  Ed.  747. 

A  regulation  by  a  city  of  the  speed  of  rail- 
road trains  within  the  city  limits  is  not,  as 
to  interstate  trains,  an  unconstitutional  regula- 
tion of  interstate  commerce,  at  least  until  con- 
gress shall  take  action  in  the  matter.  Judg- 
ment, 56  P.   133,  00  Kan.  251,^  affirmed.— Erb 


l.liis  IHgest  is  compiled  on  tlio  Key-Number  System.   For  ejcplanatio]i,.see  pase  iii. 


^=>10 


COMMERCE,   I 


tSup.Ct.Dig.--^ase  376] 


V.  Morasch,  20  S.  Ct.  819, 177  U.  S.  584,  44  L. 
Ed.  897. 

No  unlawfal  regulation  of  interstate  com- 
merce is  made  by  the  refusal  of  a  state  court 
to  limit  the  liability  of  a  common  carrier  for  its 
negligence  in  the  execution  of  a  contract  for  in- 
terstate carriage  to  the  valuation  agreed  upon, 
in  the  absence  of  congressional  action  providing 
a  different  measure  of  liability.  Judgment. 
Hughes  V.  Pennsylvania  R.  Co.,  51  A.  990,  202 
Pa.  222,  63  L.  R.  A.  513,  97  Am.  St  Rep.  713. 
affirmed.— Pennsylvania  R.  Co.  v.  Hughes,  24 
S.  Ct  132. 191  U.  S.  477,  48  L.  Ed.  268. 

Applying  to  a  claim  for  a  death  on  the 
high  seas,  due  to  a  tortious  collision  of  two  ves- 
sels belonging  to  Delaware  corporations,  the 
provision  of  Act  Del.  Jan.  26,  1886,  as  amended 
by  Act  March  9,  1901,  authorizing  personal 
representatives  to  maintain  an  action  and  re- 
cover damages  for  a  death  occasioned  by  unlaw- 
ful violence  or  negligence,  does  not  render  such 
provision  repugnant  to  either  the  commerce  or 
admiralty  clauses  of  the  federal  Constitution, 
where  Congress  has  not  legislated  upon  the  sub- 
ject. Decree  (1906)  The  Hamilton,  146  F.  724, 
77  C.  0.  A.  150,  affirmed.— Old  Dominion  S.  S. 
Co.  v.  Gilmore,  28  S.  Ct  133,  207  U.  S.  398,  62 
L.  Ed.  264.  « 

Compelling  a  carrier  by  mandamus  to 
discharge  its  common-law  duty  to  treat  all 
shippers  alike  by  resuming  the  transfer  of  cars 
loaded  and  unloaded  between  the  line  of  a  con- 
necting carrier  and  the  flour  mill  and  elevator 
of  a  particular  shipper  is  not  beyond  the  power 
of  the  state  court,  at  least,  until  Congress  or 
the  Interstate  Commerce  Commission  takes  spe- 
cific action,  although  both  carriers  are  engaged 
in  interstate  commerce,  and  three-fifths  of  the 
output  of  the  mill  are  shipped  out  of  the  state. 
Judgment  (1906)  Larabee  Flour  Mills  Co.  v. 
Missouri  Pac  Ry.  Co.,  88  P.  72,  74  Kan.  808, 
affirmed. — Missouri  Pac.  Ry.  Co.  v.  Larabee 
Flour  Mills  Co.,  29  S.  Ct  214,  211  U.  S.  612; 

53  L.  Ed.  352. 

• 

The  mere  delegation,  by  Congress  to  the 
Interstate  Commerce  Commission  of  certain 
powers  is  not  equivalent  to  specific  action  by 
Congress  in  respect  to  the  particular  matters 
involved,  which  prevents  a  state  from  making 
regulations  conducive  to  the  welfare  of  its  citi- 
zens that  may  indirectly  affect  commerce.~Id. 

A  state  statute  under  which  a  penalty  is 
incurred  by  a  telegraph  company  which  negli- 
gently fails  to  transmit  within  the  state  as 
promptly  as  practicable  a  message  received  at 
an  office  in  the  state,  for  transmission  to  a  per- 
son in  another  state,  is  a  valid  exercise  of  the 
{)ower  of  the  state,  in  the  absence  of  any  legis- 
ation  by  Congress  on  the  subject— Western 
Union  Telegraph  Co.  v.  Crovo,  31  S.  Ct  399. 
220  U.  S.  364,  55  L.  Ed.  498. 

Until  Congress  acted  there  was  no  re- 
pugnancy to  the  commerce  clause  of  the  federal 
CJonstitution  of  Comp.  St  Neb.  1911,  c.  21,  |  4, 
providing  that  contributory  negligence  of  a  rail- 
road employ^  while  engaged  in  interstate  com- 
merce did  not  bar  recovery,  where  his  negli- 
gence was  slight  and  that  of  the  company  was 
gross.— Missouri  Pac  R.  Co.  v.  Castle,  32  S. 
Ct.  606^  224  U.  S.  541,  56  L.  Ed.  875. 

The  intent  of  tibngress  to  take  control  of 
the  subject  so  as  to  invalidate  existing  state 
statutory  regulations  cannot  be  based  on  the 
Employer's  Liability  Act,  since  that  statute  has 
been  held  invalid.— Chicago,  I.  &  L.  R.  Co.  v. 
Hackett,  33  S.  Ct.  581,  228  U.  S.  559,  57  L.  Ed. 
966,  affirming  judgment  Hackett  y.  Chicago,  I. 
&  L.  R.  Co.,  170  IlL  App.  140. 

Congressional  inaction  leaves  each  state  free 
to  establish  maximum  intrastate  rates  for  inter- 
state carriers,  which  are  reasonable  in  them- 
selves.- Simpsen  v.  Shepard,  33  S.  Ct  729,  230 
U.  S.  352,  57  L.  Ed.  1511,  48  L.  R.  A.  (N.  S.) 
1151,  Ann.  Cas.  1916A,  18,  modifying  decree  (C. 


C.)  Shepard  ▼.  Northern  Pac.  Ry.  Co.,  184  F. 
765. 

Congressional  inaction  leaves  each  state  free 
to  establish  reasonable  maximum  intrastate 
rates  for  interstate  carriers,  though  the  state's 
requirements  may  disturb  existing  relations  be- 
tween intrastate  and  interstate  rates  as  to  plac- 
es within  zones  of  competition  crossed  by  the 
state  boundary  line.— Knott  v.  Chicago,  B.  &  Q. 
R.  Co.,  33  S.  Ct  975,  230  U.  S.  474,  hi  L.  Ed. 
1571,  modifying  decree  (C.  C.)  St  Louis  &  S. 
F.  R.  Co.  v.  Hadley,  168  F.  317. 

Congressional  inaction  leaves  each  state  free 
to  establish  maximum  intrastate  rates  for  in* 
terstate  carriers  reasonable  in  themselves,  though 
they  may  disturb  existing  relations  between  in- 
trastate and  interstate  rates  as  to  places  w^ithin 
zones  of  competition  crossed  by  the  state  bound- 
ary line.— Chesapeake  &  O.  R.  Co.  v.  Conley,  33 
S.  a.  985,  230  U.  S.  513,  57  L.  Ed.  1597. 

Congressional  inaction  on  a  subject  leaves 
each  state  free  to  establish  reasonable  mazimanx 
intrastate  rates,  though  the  state's  requirements 
may  disturb  existing  rations  between  intra- 
state and  interstate  rates  as  to  places  within 
zones  of  competition  crossed  by  the  state  bound- 
ary line.— Oregon  R.  &  Nav.  Co.  v.  Campbell, 
33  S.  Ct  1026,  230  U.  S.  525,  57  L.  Ed.  1604, 
affirming  decrees  (C.  O.)  173  F.  957, 177  F.  318. 

Congressional  inaction  on  a  subject  leaves 
each  state  free  to  establish  reasonable  winTimntri 
intrastate  rates,  though  the  state's  requirements 
may  disturb  existing  rdations  between  intra- 
state and  interstate  rates  as  to  places  within 
zones  of  competition  crossed  by  the  state  bound- 
ary line.— Southern  Pac.  Co.  v.  Campbell,  83  S. 
Ct  1027,  230  U.  S.  537,  57  L.  Ed.  1610,  af- 
firming decree  (C.  C.)  189  F.  182. 

Congressional  inaction  leaves  each  state  free 
to  establish  maximum  reasonable  intrastate 
rates  for  interstate  carriers,  though  it  may  dis- 
turb existing  relations  between  intrastate  and 
interstate  rates  as  to  places  within  zones  of 
competition  crossed  by  the  state  boundary  line. — 
Allen  V.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  33  S.  Ct. 
1030,  230  U.  S.  553,  57  L.  Ed.  1625,  reversing 
decree  (C.  C.)  187  F.  290. 

Congressional  inaction  leaves  the  state  free 
to  establish  maximum  intrastate  rates  for  inter- 
state carriers,  though  state  requirements  may 
disturb  existing  relations  between  interstate  and 
intrastate  rates  as  to  places  within  zones  of 
competition  crossed  by  the  state  boundary  line. 
—Louisville  &  N.  R.  Co.  v.  Garrett,  34  S.  Ct 
48,  231  U.  S.  298,  58  L.  Ed.  229,  affirming  or- 
der  (C.  C.)  186  F.  176. 

Requiring  an  interstate  railway  to  pay  its 
employ^  semimonthly  as  done  by  Laws  N.  Y. 
1897,  c.  415,  ^  10,  as  amended  by  Laws  1908,  c. 
442,  held,  until  Congress  acts,  not  an  unlawful 
burden  on  interstate  commerce. — ^Erie  R.  Co.  t« 
Williams,  34  S.  Ct  761,  233  U.  S.  685,  68  L. 
Ed.  1155,  51  L.  R.  A.  (N.  S.)  1097,  affirming 
judgment  92  N.  B.  1084,  199  N.  Y.  S26. 

The  application  to  a  claim  against  a  carrier 
for  loss  of  freight  in  interstate  commerce,  of  the 
provisions  of  Acts  Tex.  31st  Leg.  c.  47,  for  the 
allowance  of  a  reasonable  attorney's  fee  to  plain- 
tiff of  not  over  $20  in  certain  cases  where  the 
claim  is  not  paid  within  80  days  after  demand 
and  the  recovery  is  for  the  full  claim,  is  not 
repugnant  to  the  commerce'  clause  of  the  federal 
Constitution  or  otherwise  in  conffict  with  fed- 
eral authority,  in  absence  of  congressional  1^ 
islation  covering  the  subject.— Missouri,  K.  A  T. 
Ry.  Co.  of  Texas  v.  Harris,  34  S.  Ct.  790,  234 
U.  S.  412,  58  L.  Ed.  1377,  L.  R.  A.  1915B,  942. 

A  state  may  fix  reasonable  rates  for  ferri- 
age from  its  shore  to  the  shore  of  another  state 
over  a  boundary  stream,  until  Congress  regu- 
lates such  rates.— Port  Richmond  &  Bergen 
Point  Ferry  Co.  v.  Board  of  Chosen  Freehold- 
lers  of  Hudson  County,  84  S.  Ct  821,  234  U. 
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S.  317,  58  Lu  Ed.  1330,  affinning  judgment 
(Err.  &  App.)  Same  v.  Freeholders  of  Hudson 
County,  82  A.  729,  82  N.  J.  Law,  536. 

That  ferry  rates  over  a  boundary  stream 
were  fixed  by  the  state  of  incorporation  of  the 
ferry  company  did  not  preclude  the  state  on 
the  other  side  of  the  stream  from  establishing, 
subject  to  paramount  authority  of  Congress, 
the  rates  to  be  charged  for  ferriage  from  its 
own  shore  to  the  shore  of  the  other  state. — ^Id. 

State  regulation  of  the  rates  to  be  charged 
for  a  ticket  for  a  round  trip  over  an  interstate 
ferry  from  the  shore  of  such  state  to  the  shore 
of  another  state,  and  return,  is  valid  until  Con- 
gress regulates  such  rates,  where  the  ferry 
company  is  not  thereby  required  to  issue  round- 
trip  tickets  at  its  office  within  the  state. — ^Id. 

Application  to  railway  locomotives,  equip- 
ped with  oil  headlights,  used  in  hauling  inter- 
state freight  trains  over  the  carrier's  main  line, 
of  Pub.  Laws  6a.  1906,  pp.  50,  51,  requiriiig 
locomotives  to  be  equipped  with  headlights  of 
a  certain  capacity,  does  not  render  such  ^stat- 
ute invalid,  in  absence  of  congressional  legisla- 
tion, as  constituting  an  unwarrantable  inter- 
ference with  interstate  commerce.— Atlantic 
Coast  Line  R.  Co.  v.  State  of  Georgia,  34  S.  Ct. 
829.  234  U.  S.  280,  58  L.  Ed.  1312,  affirming 
judgment  69  S.  E.  725,  135  6a.  545,  32  L.  R. 
A-  (N,  S.)  20. 

The  subject  of  electric  headlights  for  loco- 
motives has  not  been  covered  oy  acts  of- Con- 
gress, relating  to  safety  appliances  and  to  In- 
terstate Commerce  Commission  Act  March  2, 
1893,  Act  March  2,  1908,  Act  May  27,  190a 
Act  May  30,  1908,  Act  AprU  14,  1910,  Act 
May  6,  1910,  Act  Feb.  17,  1911,  or  by  any  regu- 
lation established  by  the  commission  so  as  to 
invalidate,  as  applied  to  railway  locomotives 
equipped  with  oil  headlights,  and  used  in  haul- 
ing interstate  freight  trains  over  the  carrier's 
main  line,  the  provisions  of  Pub.  Laws  6a. 
1908,  pp.  50,  51,  relating  to  headlights  on  loco- 
motives running  on  the  main  line. — Id. 

In  the  absence  of  federal  legislation,  the 
state  can  prescribe  uniform  regulations  rea- 
sonably necessary  as  to  operation  on  their 
highways  of  automobiles  moving  in  interstate 
commerce.— Hendrick  v.  State  of  Maryland,  35 
S.  Ct.  140,  235  U.  S.  610,  59  L.  Ed.  385. 

Absence  of  federal  regulation  does  not  jus- 
tify the  city  of  Covington,  Ky.,  in  regulating 
interstate  business  of  a  street  railway  company 
transporting  passengers  from  that  city  to  Cin- 
cinnati, Ohio,  by  restricting  the  number  of 
passengers  which  the  company  may  admit  to  its 
cars  and  requiring  it  to  operate  sufficient  cars  to 
accommodate  the  public  within  the  limits  of 
such  restriction. — South  Covington  &  C.  St.  R. 
Co.  V.  City  of  Covington,  35  S.  Ct.  158,  235  U. 
S.  537.  59  L.  Ed.  350,  L.  R.  A.  1915F.  792, 
reversing  decree  South  Covington  &  C.  R.  Co. 
T.  Same,  143  S.  W.  28,  1^  Ky.  592. 

Absence  of  federal  regulation  of  rates  for 
water  transportation  unconnected  by  transpor- 
tation by  railroad  leaves  the  state  free  to  pre- 
scribe reasonable  rates  for  transportation  of 
passengers  and  goods  wholly  by  water  between 
two  ports  in  the  same  state  though  over  the 
high  seas. — Wilmington  Transp.  Co.  v.  Railroad 
Commission  of  California,  35  S.  Ct.  276,  236  U. 
S.  151,  59  L.  Ed.  508,  affirming  judgment  137 
P.  1153,  166  Cal.  741. 

C=>11.   Powers  remainliie:  in  the  states. 

See  10  Cent.  Dig.  Commerce,  S5  7,  9,  80;  92. 

^=»12.  — —  In  so^'aI. 

See  10  Cent.  Dig.  Commerce,  {}  7,  9. 

The  commercial  pother  of  congress  is  exclu- 
sive only  when  the  subjecte  upon  which  it  is 
exerted  are  national  in  their  character,  and  ad- 
mit and  require  uniformity  of  regulation,  affect- 


ing alike  all  of  the  states;  and  when  the  sub- 
jects within  that  power  are  local  in  their  nature, 
or  constitute  mere  aids  to  commerce,  the  states 
may  provide  for  their  regulation  until  congress 
intervenes. — Cardwell  v.  American  River  Bridge 
Co.,  113  U.  S.  205,  5  S.  Ct.  423,  28  L.  Ed. 
959.  affirming  (C.  C.)  19  F.  562,  9  Sawy.  662. 

The  delegation  to  the  secretary  of  war  by 
Act  Sept.  12,  1890  (26  Stat.  453,  §§  4,  5,  7),  of 
authority  to  direct  changes  in  existing  bridges 
over  any  navigable  waters  of  the  United  States, 
or  of  bridges  to  be  erected  under  legislative  au- 
thority of  any  state,  for  the  purpose  of  pre- 
venting obstructions  to  navigation,  showed  no 
intention  by  congress  to  exercise  exclusive  con- 
trol over  navigable  waters  entirely  within  the 
jurisdiction  of  a  state;  and  consequently  this 
act  did  not  deprive  the  states  of  power  to  com- 
pel the  removal  or  alteration  of  bridges  erected 
over  such  waters  without  authority.— Lake 
Shore  &  M.  S.  Ry.  Co.  v.  State  of  Ohio,  17  S. 
Ct.  357,  165  U.  S.  365,  41  L.  Ed.  747. 

The  question  as  to  the  natiure  and  extent 
of  the  righta  of  riparian  owners  upon  navigable 
waters,  including  the  right  to  the  continued 
flowage  of  the  stream,  is  one  to  be  decided  by 
the  courts  of  the  state  as  a  matter  of  local  law, 
subject  to  the  right  of  congress  to  regulate  pub- 
lic navigation  and  commerce.— St.  Anthony  FaUs 
Water-power  Co.  v.  Board  of  Water  Com'rs  of 
City  of  St.  Paul,  Minn.,  18  S.  Ct.  157,  168  U. 
S.  349,  42  L.  Ed.  497. 

The  provision  of  the  Minnesota  enabling  act 
(11  Stat.  166)  declaring  the  Mississippi  river  a 
common  highway  for  the  inhabitante  of  the  state, 
and  all  other  citizens  of  the  United  States,  does 
not  impair  the  title  and  jurisdiction  of  the 
state  over  the  navigable  waters  within  her 
boundaries  any  more  than  rights  of  that  nature 
are  limited  with  regard  to  (he  thirteen  original 
states.— Id. 

A  regulation  of  interstate  commerce  which 
would  be  valid  if  rested  upon  the  common  law 
of  the  state  is  no  less  valid  because  made  by  a 
state  statute.— (1910)  Western  Union  Telegraph 
Co.  V.  Commercial  Milling  Co.,  31  S.  Ct.  59, 
218  U.  S.  406,  54  L.  Ed.  108a  36  L.  R.  A.  (N. 
S.)  220,  21  Ann.  Cas.  815,  affirming  judgment 
(1908)  Commercial  Milling  Ck).  v.  Western  Un- 
ion Telegraph  Co.,  115  N.  W.  698,  151  Mich. 
425. 

^=9 13.  — «  Internal    oommeroe. 

See  10  Cent.  Dig.  Commerce,  i  7. 

The  exclusive  control  over  interstate  com- 
merce, vested  in  Congress  by  the  federal  Con- 
stitution or  laws,  is  not  infringed  by  the  enforce- 
ment against  a  vessel  engaged  in  interstate 
commerce  of  a  Hen  given  by  a  state  statute 
for  materials  furnished  for  her  construction. 
Judgment,  De  Laney  Forge  &  Iron  Co.  v.  Iro- 

Suois  Transp.  Co.  (1905)  105  N.  W.  527,  142 
lich.  84;  The  Winnebago,  Id.,  affirmed.— Iro- 
quois Transp.  Co.  v,  De  Laney  Forge  &  Iron  Co., 
27  S.  Ct.  509,  205  U.  S.  354,  51  L.  Ed.  836. 


—  Traffic    in    intozioatinB    liq- 
nors. 

See  10  Cent  Dig.  Commerce,  8S  30,  92. 

The  state  may  absolutely  prohibit  the  sale 
or  manufacture  of  intoxicating  liquors.— Foster 
V.  Kansas.  112  U.  S.  201,  5  S.  Ct  8,  97,  28  L. 
Ed.  629,  696. 

Code.  Iowa,  tit.  11,  c.  6,  as  amended  by  Acta 
1884,  c.  143,  §§  1523-1530,  1543,  which  pro- 
hibits the  manufacture  or  sale  of  intoxicating 
liquors  within  that  state,  except  for  mechanical, 
medicinal,  culinary,  or  sacramental  purposes, 
and  provide  for  the  abatement  of  the  unlawful 
sale  or  manufacture  as  a  nuisance,  is  not  in 
conflict  with  Const.  U.  S.  art.  1,  §  8,  as  an  at- 
tempt to  regulate  commerce  between  the  states, 
though  it  prohibits  the  manufacture  and  sale 
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within  the  state  of  liquor  for  exportation,  ex- 
cept for  mechanical,  medicinal,  culinary,  or  sac- 
ramental  purposes.— Kidd  v.  Pearson,  128  U.  S. 
1,  9  S.  Ct.  6,  32  Im  Ed.  346. 

The  exaction  by  a  state  of  a  license  fee 
from  a  person  engaged  in  selling  intoxicating 
liquors  within  the  state,  over  the  bar,  on  board 
a  ferryboat  employed  in  interstate  commerce,  is 
authorized  by  Wilson  Act  Aug.  8,  1890.  c.  728, 
2G  Stat.  313  [U.  S.  Comp.  St.  1901,  p.  3177], 
subjecting  to  state  laws  enacted  in  the  exercise 
of  the  police  power  all  intoxicating  liquors  ar- 
riving in  the  state.  Judgment  82  S.  W.  222, 
113  Tenn.  167,  affirmed.— Foppiano  v.  Speed,  26 
S.  Ct.  138,  199  U.  S.  501,  50  £.  Ed.  288. 

Shipments  into  a  state  of  intoxicating  liq- 
uors intended  for  the  personal  use  of  consignees 
were  not  subjected  to  a  law  of  such  state  for- 
bidding carriers  to  bring  intoxicating  liquors 
into  any  dry  territory  by  Webb-Kenyon  Act 
March  1,  1913. — ^Adams  Exp.  Co.  v.  Common- 
wealth of  Kentucky,  35  S.  Ct.  824,  238  U.  S. 
190,  59  Ia  Ed.  1267,  Ann.  Cas.  1915D,  1167. 

II.   SUBJECTS   OF   REGULATION. 

Partial  invalidity  of  employers'  liability  act, 
see  Statutes,  ^=:»64. 

Validity  of  employers'  liability  act,  as  applied 
to  territories,  see  Territories,  ^=»11 ;  as  de- 
pendent on  superseding  law  governing  terri- 
tory, see  Statutes,  ^=»55. 

^=9 15.  Property  rabjeot  of  oommeroe  In 
seneral. 

Soe  10  Cent.  Dig.  Cammerce.  SS  17.  84.  35. 

Const,  art.  1,  §  8,  cl.  2,  which  confers  on 
congress  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  states,  does  not 
prohibit  a  state  from  regulating  fisheries  in  the 
navigable  waters  within  its  territory,  where 
such  regulation  makes  no  discrimination  in  fa- 
vor of  its  own  citizens  and  against  those  of  oth- 
er states,  and  where  there  is  no  federal  statute 
or  treaty  on  the  subject.— Manchester  v.  Massa- 
chusetts, 139  U.  S.  240,  11  S.  Ct.  559,  35  L. 
Ed.  159,  affirming  judgment  152  Mass.  230,  25 
N.  E.  113. 

A  product,  such  as  tobacco,  that  has  from 
time  immemorial  been  recognized  by  custom  or 
law  as  a  fit  subject  for  barter  or  sale,  particu- 
larly if  its  manufacture  has  been  made  the 
subject  of  federal  regulation  and  taxation,  must 
be  recognized  as  a  legitimate  article  of  com- 
merce, although  it  may,  to  a  certain  extent,  be 
within  the  police  power  of  the  states.  Judg- 
ment (Sup.)  48  S.  W.  305.  101  Tenn.  563,  50 
L.  R.  A.  478,  70  Am.  St.  Rep.  703,  affirmed.— 
Austin  V.  State  of  Tennessee,  21  S.  Ct.  132, 
179  U.  S.  343,  45  L.  Ed.  224. 

Natural  ^SiB,  when  reduced  to  possession, 
is  a  commodity  which  belongs  to  the  owner 
of  the  land,  and  may  be  the  subject  of  both  in- 
trastate and  interstate  commerce.— (1911) 
West  V.  Kansas  Natural  Gas  Co.,  31  S.  Ct. 
564,  221  U.  S.  229,  55  L.  Ed.  716,  35  L.  R.  A. 
(N.  8.)  1193,  affirming  decree  (C.  C.  1909)  Kan- 
sas Natural  Gas  Co.  v.  Haskell,  172  F.  545. 

0=9 18.   Xfavisable  waters. 

See  10  Cent.  Dig.  Commerce,  fiS  12.  IS. 

The  American  river,  in  California,  is  a 
navigable  water  of  the  United  States,  and  as 
such  under  the  control  of  the  general  govern- 
ment, so  far  as  may  be  necessary  to  insure  its 
free  navigation.— Card  well  v.  American  River 
Bridge  Co.,  113  U.  S.  205,  6  S.  Ct  423,  28  L. 
Ed.  959. 

The  power  of  congress  over  water  ways  con- 
nected with  the  great  rivers  of  the  country  is 
supreme,  whenever  it  chooses  to  exercise  the 
same;  but,  before  it  has  acted,  the  legislative 
power  of  the  state  within  whose  borders  the 
stream  flows  is  competent  to  charter  a  cor- 
poration to  improve  the  same,  and  to  give  it  a 


franchise  to  collect  tolls.  A  franchise  thus 
granted  is  a  vested  right,  and  if  congress  there- 
after, by  condemnation,  takes  such  improve- 
ments, it  is  bound  to  make  just  compensation 
for  the  value  of  the  franchise,  as  well  as  for 
the  physical  property  taken. — Monongahela  Nav. 
Co.  V.  United  States,  148  U.  S.  312,  13  S.  Ct. 
622,  37  L.  Ed.  463,  distinguishing  Newport  & 
C.  Bridge  Co.  v.  United  States,  105  U.  S.  470, 
26  L.  Ed.  1143. 

In  the  absence  of  legislation  by  Congress, 
a  state  may  improve  its  lands  and  promote  the 
general  health  by  authorizing  a  dam  to  be 
built  across  its  interior  streams,  though  they 
were  previously  navigable  to  the  sea  by  vessels 
engaged  in  the  coastwise  trade.  Judgment  (C. 
C.)  Manigault  v.  S.  M.  Ward  &  Co.,  123  F. 
707.  affirmed.— Manigault  v.  Springs,  26  S.  Ct. 
127,  199  U.  S.  473,  50  L.  Ed.  274. 

Commerce  between  the  states  of  New  York 
and  New  Jersey  is  not  unlawfully  interfered 
with  by  Laws  N.  J.  1905,  p.  461,  c.  238,  under 
whicli  a  riparian  owner  may  be  forbidden  to 
divert  the  waters  of  the  Passaic  river  beyond 
the  state,  under  a  contract  to  furnish  a  w^ater 
supply  for  the  city  of  New  York.  Decree,  Mc- 
Carter  v.  Hudson  County  Water  Co.  (1906)  65 
A.  489,  70  N.  J.  Eq.  695,  affirmed.— Hudson 
County  Water  Co.  v.  McCarter,  28  S.  Ct  529, 
209  U.  S.  349.  52  L.  Ed.  828,  14  Ann.  Cas.  560. 

^=>21.   Shipping. 

See  10  Cent.  Dig.  Commerce,  (9  10-21,  26.  37-89. 

Where  a  vessel  engaged  in  domestic  com- 
merce among  the  states  injures  plaintiff's  build- 
ing, erected  on  the  bank  of  a  river  upon  which 
the  vessel  is  plying,  and  plaintiff  brings  a  suit 
in  personam  against  the  owners  for  the  dam- 
age, the  state  court  has  jurisdiction  to  enforce 
the  lien  given  by  Rev.  St.  111.  1881.  c.  12,  p. 
137,  against  water  crafty  by  attachment  of  the 
vessel,  and  such  proceeding  is  not  invalid  as  a 
regulation  of  commerce  among  the  states. — John- 
son V.  Chicago  &  P.  Elevator  Co.,  119  U.  S. 
388,  7  S.  Ct.  254,  30  L.  Ed.  447. 

The  creation  and  enforcement  of  a  lien 
for  a  nonmaritime  tort  against  a  foreign  vessel 
engaged  in  interstate  commerce,  under  Bal- 
linger's  Ann.  Codes  &  St.  Wash.  {§  5953,  5954, 
which  embrace  all  vessels,  whether  domestic  or 
foreign,  and  whether  engaged  in  intrastate  or 
interstate  commerce,  does  not  offend  against 
the  commerce  clause  of  the  federal  Constitution. 
—(1911)  Martin  v.  West,  32  S.  Ct.  42,  222  U. 

8.  191,  56  L.  Ed.  159,  36  L.  R.  A.  (N.  S.)  592, 
affirming  judgment  (1908)  West  v.  Martin,  97  P. 
1102,  51  Wash.  85,  21  L.  R.  A.  tN.  S.)  324. 

^=»23.  Pilots. 

See  10  Cent.  Dig.  Commerce,  8  18. 

State  legislation  concerning  pilotage  is  not 
necessarily  repugnant  to  the  commerce  clause  of 
the  federal  Constitution.  Judgment  (Tex.  Civ. 
App.)  68  S.  W.  320,  affirmed.— Olsen  v.  Smith, 
26  S.  Ct  52,  195  U.  S.  332,  49  L.  Ed.  224. 

The  adoption  of  compulsory  pilotage  regu- 
lations by  a  state,  under  the  authority  of  Rev. 
St.  U.  S.  §  4235  [U.  S.  Comp.  St.  1901,  p. 
29a3],  does  not  violate  Const.  U.  S.  art,  1,  | 

9,  cl.  6)  which  provides  that  no  preference  shall 
be  given  by  any  regulation  of  commerce  or  rev- 
enue to  the  ports  of  one  state  over  those  of 
another.  Judgment,  Darden  v.  Thompson,  44 
S.  E.  755,  101  Va.  635,  affirmed.— Thompson 
V.  Darden,  25  S.  Ct.  660,  198  U.  S.  310,  ^  L. 
Ed.  1064. 

^=»1M.  Bridgefl. 

See  10  Cent.  Dig.  Commerce,  S  15< 

The  states  may  authorize  all  structures  over 
navigable  waters  which  may  either  impede  or 
improve  navigation,  in  the  absence  of  federa* 
legislation ;  but,  when  congress  has  legislated, 
its  action  is  condasive.— Escanaba  &  Lake  Mich* 
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igan  Transp.  Co.  v.  City  of  Chicago,  107  U. 
S.  678,  2  S.  Ct  185,  27  L.  Ed.  442. 

I^ws  Miss.  1867,  p.  332,  requiring  a  certain 
railroad  company  to  construct  and  maintain  a 
drawbridge  over  Pearl  river,  between  Louisiana 
and  Mississippi,  does  not  violate  the  federal 
constitution.— New  Orleans,  M.  &  T.  Ry.  Co. 
V.  Mississippi,  112  U.  S.  12.  5  S.  Ct.  19,  28 
L».  Ed.  619. 

In  the  absence  of  federal  legislation,  the 
«tate  may,  by  aathorizing  the  erection  of  a 
bridge,  obstruct  a  navigable  river. — Willamette 
Iron-Bridge  Co.  v.  Hatch,  125  U.  S.  1,  8  S.  Ct. 
811.  31  L.  Ed.  629.  reversing  decree  (C.  C.) 
Wallamet  Iron  Bridge  Co.  v.  Same,  19  F.  347. 

Congress  has  power,  directly  or  through  a 
corporation  created  for  the  purpose,  to  con- 
struct bridges  over  navigable  waters  between 
states,  for  the  accommodation  of  interstate  com- 
merce by  land. — Luxton  v.  North  River  Bridge 
Co.,  153  U.  S.  525,  14  S.  Ct.  891.  38  L.  Ed.  808. 

A  bridge  over  an  interstate  waterway, 
though  erected  under  the  sanction  of  a  state,  and 
not  an  illegal  structure,  or  an  unreasonable  ob- 
struction to  navigation  in  the  condition  of 
commerce  and  navigation  when  erected,  must 
be  taken  as  having  been  constructed  with 
knowledge  of  the  paramount  power  of  Congress 
to  regulate  commerce  among  the  states,  and 
subject  to  the  condition  or  possibility  that  Con- 
gress might,  at  some  time  after  its  construc- 
tion, and  for  the  protection  or  benefit  of  the 
public,  exert  its  constitutional  power  to  pro- 
tect free  navigation  as  it  then  was  against  un- 
reasonable obstructions.  Judgment,  United 
Stetes  V.  Monongahela  Bridge  Co.  (D.  C.  1908) 
160  F.  712,  aflSrmed.— President,  etc.,  of  Monon- 
gahela Bridge  Co.  v.  United  States,  30  S.  Ct. 
:io6,  216  U.  S.  177,  54  L.  Ed.  435. 

^=s»27.   Railroads. 

See  10  Cent.  Dig.  Commerce,  9  25. 

Congress  has  authority,  in  the  exercise  of 
its  power  to  regulate  commerce  among  the  sev- 
eral states,  to  construct,  or  authorize  individuals 
or  corporations  to  construct,  railroads  across 
the  states  and  territories  of  the  United  States. 
— State  of  California  v.  Central  Pac.  R.  Co., 
127  U.  S.  1,  8  S.  Ct.  1073,  32  L.  Ed.  150. 

A  state  railroad  corporation,  when  it  volun- 
tarily engages  in  interstate  commerce,  by  mak- 
ing an  arrangement  for  a  continuous  carriage  of 
goods,  becomes  subject,  so  far  as  such  traffic 
is  concerned,  to  the  pro.visions  of  the  interstate 
commerce  law. — Interstate  Commerce  Commis- 
sion V.  Detroit,  G.  H.  &  M.  Ry.  Co.,  17  S.  Ct. 
986.  167  U.  S.  633,  42  L.  Ed.  306,  affirming  de- 
cree Detroit,  G.  U.  &  M.  Ry.  Co.  v.  Interstate 
Commerce  Commission,  74  F.  803,  21  C.  C.  A. 
103. 

Railroads  which  share  in  an  agreed  rate  on 
traffic  to  a  certain  point,  And  in  a  precisely 

3ual  rate  on  traffic  to  an  intermediate  point, 
though  on  traffic  to  this  point  there  is  added 
an  amount  equal  to  the  local  rate  from  that 
point  to  the  end  of  the  longer  haul,  which  addi- 
tional exaction  is  received  by  the  local  road 
alone,  are  to  be  regarded  as  constituting  a  con- 
tinuous line,  subject  to  the  act  to  regulate  com- 
merce (24  Stat.  379).  Decree  Behlmer  v.  Louis- 
ville &  N.  R.  Co.,  83  F.  898,  28  C.  C.  A.  229, 
reversed. — Louisville  &  N.  R.  Co.  v.  Behlmer, 
20  S.  Ct.  209,  175  U.  S.  648,  44  L.  Ed.  309. 

A  freight  car  loaded  with  interstate  freight, 
and  placed  on  a  side  track  in  the  railway  yard 
at  destination,  to  await  simple  repairs  to  the 
automatic  coupler,  is  used  in  moving  interstate 
commerce  within  the  meaning  of  Safety  Ap- 
pliance Act  March  2.  1893,  c.  190.  27  Stat. 
531  (U.  S.  Comp.  St.  1901,  p.  3174).  when  a 
coupling  with  another  car  is  thereafter  attempt* 
ed  by  the  carrier's  order,  during  the  coiuse 
of   switching    operations.— (1911)    Delk    v.    St. 


Louis  &  S.  F.  R.  Co..  31  S.  Ct.  617,  220  U.  S. 
580,  55  L.  Ed.  590,  reversing  judgment  (1908) 
St.  Louis  &  S.  F.  R.  Co.  v.  Delk,  158  F.  931, 
86  C.  C.  A.  95.  14  Ann.  Cas.  233. 

Intrastate  railroads  and  employes  wholly 
engaged  in  local  business  were  not  affected  by 
the  provisions  of  Act  March  4,  1907,  c.  2939, 
§  2,  34  Stat.  1416  (U.  S.  Comp.  St.  Supp.  1909, 
p.  1170),  making  it  "unlawful  for  any  com- 
mon carrier,  its  officers  or  agents,  subject  to 
this  act,  to  require  or  permit  any  employ^  sub- 
ject to  this  act  to  be  or  remain  on  duty" 
for  a  longer  period  than  that  prescribed,  since 
such  carriers  and  employes  are  defined  in  sec- 
tion 1  as  those  who  are  engaged  in  the  trans- 
portation of  passengers  or  property  by  railroad 
in  the  District  of  Columbia  or  the  territories, 
or  in  interstate  or  foreign  commerce,  although 
that  section  further  defines  ''railroad"  as  in- 
cluding all  bridges  and  ferries  used  or  operated 
in  connection  with  any  railroad,  and  also  all 
the  road  in  use  by  any  carrier  operating  a  rail- 
road by  contract,  agreement,  or  lease,  and  "em- 
ployes'* as  meaning  persons  actually  engaged 
in,  or  connected  with,  the  movement  of  any 
train.— Baltimore  &  O.  R.  Co.  v.  Interstate 
Commerce  Commission,  31  S.  Ct.  621,  221  U. 
S.  612.  55  L.  Ed.  878. 

Congress  had  the  power,  under  the  com- 
merce clause  of  the  federal  Constitution,  to 
require,  as  it  did  in  Safety  Appliance  Act 
March  2,  1893.  c.  196,  27  Stat.  531  (U.  S.  Comp. 
St.  1901,  p.  3174),  as  amended  by  Act  March 
2,  1903,  c.  976,  32  Stat.  943  (U.  S.  Comp.  St. 
Supp.  1909,  p.  1143),  that  all  locomotives,  cars, 
and  similar  vehicles  used  on  anv  railway  en- 
gaged in  interstate  commerce  shall  be  equipped 
with  certain  designated  safety  appliances,  re- 
gardless of  whether  such  vehicles  are  used  in 
moving  intrastate  or  interstate  traffic. — (1911) 
Southern  R.  Co.  v.  United  States,  32  S.  Ct.  2, 
222  U.  S.  20,  56  L.  Ed.  72,  affirming  judgment 
(D.  C.  1908)  United  States  v.  Southern  R.  Co., 
164  F.  347. 

Cars  used  in  moving  intrastate  traffic  on  a 
railway  which  is  a  highway  of  interstate  com- 
merce are  comprehended  by  the  provisions  of 
Safety-Appliance  Act  March  2,  1893,  c.  196, 
27  Stat.  531  (U.  S.  Comp.  St.  1901,  p.  3174),  as 
amended  by  Act  March  2,  1903,  c.  976,  32  Stat. 
943  (U.  S.  Comp.  St.  Supp.  1909,  p.  1143).  de- 
claring, inter  alia,  that  its  provisions  and  re- 
quirements shall  "apply  to  all  trains,  locomo- 
tives, tenders,  cars,  and  similar  vehicles  used 
on  any  railroad  engaged  in  interstate  commerce, 
and  in  the  territories  and  the  District  of  Co- 
lumbia, and  to  all  other  locomotives,  tenders, 
cars,  and  similar  vehicles  used  in  connection 
therewith."— Id. 

Congress,  in  the  exercise  of  its  power  over 
interstate  commerce,  may  regulate  the  relations 
of  railway  carriers  and  their  employes  while 
both  are  engaged  in  such  commerce,  subject  al- 
ways to  the  limitations  prescribed  in  the  federal 
Constitution,  and  to  the  qualification  that  the 
particulars  in  which  those  relations  are  regu- 
lated must  have  a  real  or  substantial  connection 
with  the  interstate  commerce  in  which  the  car- 
riers and  employes  are  engaged. — (1912)  Mon- 
dou  V.  New  York,  N.  H.  &  H.  R.  Co.,  32  S.  Ct. 
169,  223  U.  S.  1,  56  L.  Ed.  327,  38  L.  R.  A.  (N. 
S.)  44,  reversing  judgment  (1909)  73  A.  762,  82 
Conn.  373. 

Congress  did  not  exceed  its  power  to  regu- 
late the  relations  of  interstate  railway  carriers 
and  their  employes  engaged  iu  interstate  com- 
merce by  enacting  Employer's  Liability  Act 
April  22.  1908,  c.  149,  35  Stat.  65  (U.  S. 
Comp.  St.  Supp.  1909,  p.  1171),  which  abro- 
gates the  fellow  servant  rule,  extends  the  car- 
rier's liability  to  cases  of  death,  and  restricts 
the  defenses  of  contributory  negligence  and  as- 
sumption of  risk,  since  no  one  has  any  vested 
right  in  any  rule  of  the  common  law,  and  the 
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natural  tendency  of  snch  changes  is  to  promote 
the  safety  of  the  employes  and  to  advance  the 
commerce  in  which  they  are  engaged. — Id. 

The  power  of  Congress,  under  the  com- 
merce clause,  to  regulate  the  liability  of  an  in- 
terstate railway  carrier  for  the  death  or  injury 
of  an  employ^  engaged  in  interstate  commerce, 
which  may  result  from  the  negligence  of  a  fel- 
low servant,  is  not  exceeded  by  the  enactment 
of  Employer's  Liability  Act  April  22,  1908,  c. 
149.  35  Stat.  65  (U.  S.  Obmp.  St.  Supp.  1909, 
p.  1171),  although  that  act  embraces  instances 
where  the  causal  negligence  is  that  of  an  em- 
ploy6  engaged  in  intrastate  commerce.— Id. 

Congress  had  power  to  enforce  regulations 

Prescribed  by  Employer's  liability  Act  April  22, 
008,  §  5,  by  preventing  acceptance  oi  bene- 
fits in  a  railway  relief  department  from  operat- 
ing as  a  bar  to  recovery  of  damages  for  injury 
or  death  of  an  employ^.— <1912)  Philadelphia, 
B.  &  W.  R.  Co.  T.  Schubert,  32  S.  Ct.  589,  224 
U.  S.  603,  56  U  Ed.  911,  affirming  judgment 
(1911)  36  App.  D.  C.  565. 

Construing  condemnation  in  Ehnployer't  li- 
ability Act  AprU  22,  1908,  |  5,  of  any  contract 
or  regulation  intended  to  enable  a  common  car- 
rier to  exempt  himself  from  liability  under  the 
act,  as  embracing  an  existing  agreement  under 
contract  of  membership  in  a  relief  department, 
does  not  render  the  section  invalid,  as  such 
agreement  must  be  regarded  as  made  subject  to 
the  possibility  that  Congress  might  so  regulate 
commerce  as  to  render  the  agreement  unenforce- 
able.—Id, 

Instances  where  the  causal  negligence  is  that 
of  a  fellow  servant  engaged  in  intrastate  com- 
merce are  embraced  by  Employer's  Liability  Act 
April  22,  1908.— Pedersen  v.  Delaware,  L.  & 
W.  R.  Co.,  33  S.  Ct  648,  229  U,  S.  146,  67  L. 
Ed.  1125,  Ann.  Cas.  1914C,  153.  reversing  judg- 
ment 197  F.  537,  117  C.  C.  A.  33. 

An  employ^"  of  an  interstate  railway  carrier, 
killed  while  carrying  material  to  repair  a  bridge^ 
used  in  both  interstate  and  intrastate  com- 
merce, was  employed  in  interstate  commerce 
within  Employer's  Liability  Act  April  22,  1908. 
— Id, 

A  yard  clerk  killed  in  the  railway  yards 
while  meeting  an  incoming  interstate  freight 
train  was  employed  in  interstate  commerce  with- 
in Employer's  Liability  Act  April  22,  1908.— St. 
Louis,  S.  F.  &  T.  R.  Co.  v.  Scale,  33  S.  Ct  651, 
229  U.  S.  156,  57  L.  Ed.  1129,  Ann.  Cas.  1914C, 
156,  reversing  judgment  (Tex.  Civ.  App.)  148 
S.  W.  1099. 

The  lessor  of  an  intrastate  railway  to  an 
interstate  railway  carrier  is,  through  its  lessee, 
a  common  carrier  engaged  in  interstate  com- 
merce, within,  the  Employers'  Liability  Act, 
where  it  is  responsible  for  the  negligence  of  its 
lessee.— North  Carolina  R.  Co.  v.  Zachary,  34 
S.  Ct  305,  232  U.  S.  248.  58  L.  Ed.  591,  Ann. 
Cas.  1914C,  159,  reversing  judgment  Zachary  v. 
North  CaroUna  R.  Co..  72  S.  B.  858,  156  N.  O. 
496. 

The  hauling  of  empty  cars  from  one  state  to 
another  is  interstate  commerce  within  Employ- 
ers' Liability  Act. — Id. 

Congress  intended  by  the  Employers'  Liabil- 
ity Act  April  22,  1908,  making  every  common 
carrier  engaged  in  interstate  commerce  liable 
to  any  person  suffering  injury  in  its  employ  to 
confine  its  action  to  injuries  when  the  employ^ 
was  engaged  in  interstate  commerce. — Illinois 
Cent  R.  Co.  v.  Behrens,  34  S.  Ct  646.  233  U. 
S.  473,  58  L.  Ed.  1051,  Ann.  Cas.  1914C,  163. 

A  fireman  employed  b^  an  interstate  carrier 
on  a  switching  engine  while  moving  cars  loaded 
with  intrastate  freight  between  two  jpoints  in 
the  same  city  was  not  employed  in  interstate 
commerce  within  federal  Employers'  liability 
Act  April  22,  1908.— Id. 


A  brakeman  on  a  pick-up  freight  running 
between  points  in  the  same  state  containing  cars 
loaded  with  interstate  freight,  injured  in  setting 
a  brake  on  an  intrastate  car,  held  employed  in 
interstate  commerce  within  the  federal  Employ- 
ers' LiabiUty  Act  April  22,  1908.— New  York 
Cent  &  H.  R.  R.  Co.  v.  Carr,  35  S.  Ct  780, 
238  U.  S.  260,  59  L.  Ed.  1298.  affirming  judg- 
ment Carr  v.  New  York  Cent  &  H.  R.  R.  Co., 
142  N.  Y.  S.  1111.  157  App.  Div.  941. 

Car  in  interstate  train  marked  for  repairs 
and  to  be  switched  to  repair  track  was  not  with- 
drawn from  interstate  commerce  so  as  to  relieve 
carrier  from  liability  for  injuries  to  a  switch 
foreman  under  the  Safety  Appliance  Acts  and 
the  Employers'  Liability  Act— Great  Northern 
Ry.  Co.  V.  Otos,  36  S.  Ct  124,  239  U.  S.  349, 
60  L.  Ed.  322,  affirming  judgments  Otoe  v. 
Great  Northern  Ry.  Co«  150  N.  W.  922,  128 
Minn.  2a3,  and  151  N.  W.  1102,  129  Minn.  52a. 

Whether  or  not  the  absolute  liability  of  a 
carrier  under  Safety  Appliance  Act  March  2, 
1893,  extends  to  moving  a  car  defectively  equip- 
ped for  repair,  the  Supplementary  Act  April  14, 
1910,  imports  that  the  lia(bility  exists.— Id. 

Railway  emplovd  injured  while  switching 
was  employed  in  Interstate  commerce  within 
Employers'  Liability  Act,  where  he  was  distrib- 
uting cars  from  an  interstate  traia  and  cfear- 
ing  track  for  another  interstate  train. — Sea- 
board Air  line  Ry.  y.  Koennecke.  36  S.  Ct. 
126,  239  U.  S.  352,  60  L.  Ed.  324,  affirming 
judgment  Koennecke  t.  Seaboard  Air  Line  Ry.* 
85  S.  E.  374,  101  S.  C  86. 

An  employ^  of  an  interstate  carrier  while 
taking  a  road  engine  from  one  state  to  a  repair 
shop  in  another  was  engaged  in  interstate  com- 
merce within  the  federal  Employers'  Liability 
Act^  though  the  train  order  directed  that  his 
engine  be  run  "extra"  between  two  points  in  the 
same  state.— <Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Wright,  36  S.  Ct  185.  239  U.  S.  548.  60  L.  Ed. 
431,  affirming  judgments  Wright  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  143  N.  W.  220,  04  Neb.  317, 
and  146  N.  W.  1024,  96  Neb.  87. 

An  employ^  in  a  machine  shop  in  which  lo- 
comotives useid  both  in  interstate  and  intrastate 
transportation  are  repaired  is  not  employed  in 
interstate  commerce  within  the  federal  Employ- 
ers' Liability  Act,  while  merely  cbanguig  the 
location  of  a  countershaft  connected  with  the 
machinery.- Shanks  v.  Delaware,  L.  &  W.  R. 
Co.,  36  S.  Ct  188.  239  U.  S.  556,  60  L,  Ed. 
436,  L.  R.  A.  1916C,  797,  affirming  judgment 
108  N.  B.  644,  214  N.  Y.  413. 

A  switchman  on  an  interstate  railway,  in- 
jured through  a  defect  in  a  handhold  on  a  box 
car  which  he  used  on  descending  after  settin?  a 
brake  operated  from  the  roof  of  the  car,  is  with- 
in the  safety  appliance  act  as  amended  by  Act 
April  14,  1910,  |  2.— Texas  &  P.  Ry.  Co.  t. 
Rigsby,  36  S.  Ct.  482,  241  U.  S.  33,  60  U 
Ed.  874,  affirming  judgment  222  F.  221,  138  G. 
C.  A.  61. 

An  employ^  of  an  interstate  railway  com- 
pany, though  not  himself  engaged  in  interstate 
commerce,  is  within  the  federal  safety  appliance 
acts.— Id. 

The  liability  of  an  interstate  railway  com- 
pany under  the  federal  safety  appliance  acts 
exists  though  the  injured  employ^  was  engaged 
in  taking  a  defective  car  to  the  shops  for  repair. 
—Id. 

Member  of  crew  switching  loaded  coal  cart 
belonging  to  a  railroad  from  a  storage  track  to 
a  coal  shed  was  not  engaged  in  interstate  com- 
merce within  Employers'  Liability  Act,  although 
coal  was  to  be  used  by  locomotives  in  interstate 
hauls. — Chicago,  B.  &  Q.  R.  Co.  v.  Harrington, 
36  S.  Ct  517,  241  U.  S.  177,  60  L.  Ed.  941, 
affirming  judgment  (Mo.)  Harrington  ▼•  Chicago, 
B.  &  Q.  Il  Co.,  180  S.  W.  443. 
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^s»28.  T^l^grajfihn  and  ieleplioiief. 

8«e  10  Cent.  Dig.  Commerce,  S  22. 

Act  July  24,  1866,  giving  telegraph  com- 

eanies  the  right  against  arbitrary  interference 
y  the  state  to  construct  their  lines  over  the 
military  or  post  roads  of  the  United  States,  did 
not  exceed  powers  of  Congress  under  the  com- 
merce clause  of  the  federal  Constitution. — ^Town 
of  Essex  V.  New  England  Tel.  Co.  of  Massachu- 
setts, 36  S.  Ct.  102,  239  U.  S.  313,  60  L.  Ed. 
301,  modi^g  decree  (D.  C.)  New  England  Tel- 
egraph Co.  of  Massachusetts  y.  Town  of  Essex, 
206  F.  926. 

^s»29.  Tirade  nMooiatlona. 

The  rules  and  regulations  of  a  live  stock 
exchange,  whose  members  are  commission  mer- 
chants, relating  to  the  conduct  of  the  business 
of  such  members  in  buying  or  selling  stock  for 
others  in  a  given  market,  and  fiudng  their 
charges  for  such  services,  are  not  agreements 
affecting  interstate  commerce,  within  the  mean- 
ing of  the  anti-trust  law,  having'  no  direct  or 
necessary  relation  to  such  commerce,  though 
some  of  the  sales  themselves  may  constitute  in- 
terstate commerce,  and  the  cost  of  such  transac- 
tions may  be  indirectly  and  incidentally  affected 
by  such  regulations.— Hopkins  v.  United  States, 
19  8.  Ct  40,  171  U.  S.  578,  48  L.  Ed.  200,  re- 
versing order  (0.  C.)  82  F.  529. 

By-laws  of  such  a  stock  exchange  limiting 
the  number  of  persons  who  may  be  employed  by 
any  member  to  solicit  the  consignment  to  him 
of  stock  shipped  to  that  market,  or  .prohibiting 
members  from  sending  prepaid  telegrams  giv- 
ing market  quotations,  are  but  regulations  or 
agreements  relating  to  their  business,  and  are 
not  in  restraint  of  interstate^  commerce.— Id. 

A  combination  of  independent  meat  deal- 
ers, in  aid  of  an  attempt  to  monopolize  com- 
merce in  fresh  meat  among  the  states,  to  re- 
strict the  competition  of  their  respective  agents 
when  purchasing  stock  for  them  in  the  stock- 
yards, is  an  interference  with  interstate  com- 
merce, forbidden  by  Act  July  2,  1890,  c.  647,  26 
Stat  209  [U.  S.  Comp.  St  1901,  p.  3200],  to 
protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,  where  such  dealers 
and  their  slaughtering  establishments  are  large- 
ly in  different  states  from  those  of  the  stock- 
yards, and  the  sellers  of  the  cattle  largely  in 
different  states  from  either.  Decree  (C.  C.) 
United  States  v.  Swift  &  Co.,  122  F.  529,  modi- 
fied.—Swift  &  Co.  V.  United  States,  25  S.  Ct 
276,  196  U.  S.  375,  49  L.  Ed.  518* 

4=»31.  Imports. 

See  10  Cent  Dig.  Commerce.  8  24. 

The  cash  on  hand  and  notes  owned  by  a 
foreign  corpora'tion,  doing  business  in  the  state 
as  importers,  which  are  the  proceeds  of  the  sale 
of  imported  goods  in  the  unbroken  original 
packages,  may  be  taxed  under  Laws  N.  Y. 
1896v  p.  800,  c.  908,  §  7,  as  capital  employed 
in  business  within  the  state,  without  infringing 
the  prohibition  of  Const  U.  S.  art  1,  §  10, 
against  taxing  imports,  although  the  bulk  of 
the  proceeds  of  such  sales  are  remitted  to  the 
home  office  in  Ireland,  where  it  is  customary 
to  hold  the  notes  in  New  York  for  collection, 
and  to  retain  there  sufficient  sums  to  meet  the 
local  expenses  of  the  business,  and  to  pay  the 
duties  on  subsequent  importations.  Judgment 
(1906)  77  N.  B.  19.  184  N.  Y.  275,  affirmed.— 
People  of  State  of  New  York  ex  rel.  Edward  & 
J<Am  Burke  v.  Wells,  28  S.  Ct  193,  208  U.  S. 
14,  52  li.  Ed.  870. 

Congress  could  validly  prohibit  by  Act 
June  20,  1906,  the  landing  in  the  United  States 
of  sponges  taken  between  certain  dates  outside 
of  state  waters.— The  Abby  Dodge  v.  United 
SUtes,  32  S.  Ct  310,  228  U.  S.  166,  56  L.  Ed. 
390. 


Act  July  81,  1912,  i  1,  making  it  unlawful 
to  bring  into  the  United  States  any  film  of  any 
prize  fight  for  purposes  of  public  exhibition,  is 
not  beyond  the  powers  of  Congress  under  the 
commerce  clause  of  the  federal  Constitution. — 
Weber  v.  Freed,  36  S.  Ct  131,  239  U.  S.  325, 
60  li.  Ed.  308^  Ann.  Cas.  1916C,  317. 

^=»32.  Transportation  of  soods. 

See  10  Cent  Dig.  Commerce,  89  26,  81.  82. 


— «  In  s^b^'aL 

See  10  Cent  Dig.  Commerce^  SS  26,  8t 

Transportation  of  freight  from  one  state  to 
another,  or  through  more  than  one  state,  either 
by  land  or  water,  is  interstate.— Wabash,  St. 
L.  &  P.  Ry.  Co.  v.  Illinois,  118  U.  S.  557,  7  S. 
Ct  4,  30  L.  Ed.  244. 

Code  I^wa  1873,  |  1553,  as  amended  by 
Laws  1886,  c.  66,  i  10,  forbidding  any  common 
carrier  to  bring  within  the  state,  for  any  per- 
son or  persons  or  corporation,  any  liquor  from 
any  other  state  or  territory,  without  first  hav- 
ing been  furnished  with  a  certificate  under  the 
seal  of  the  county  auditor  of  the  county  to 
which  such  liquor  is  to  be  transported,  or  is  con- 
signed for  transportation,  certifying  that  the 
consignee  or  person  to  whom  said  liquor  is  to  be 
delivered  is  authorized  to  sell  liquor  \jk  such 
county,  is  an  attempt  to  regulate  commerce 
among  the  several  states.— Bowman  v.  Chicago 
&  N.  W.  Ry.  Co.,  125  U.  S.  465,  8  S.  Ct  689, 
1062,  31  L.  Ed.  700. 

The  transportation  of  goods  by  continuous 
carriage  from  one  point  in  a  state  to  another 
point  in  the  same  state  is  not  interstate  com- 
merce, within  the  meaning  of  the  federal  con'sti- 
tution,  although  for  a  part  of  the  route  it  is 
over  the  soil  of  another  state;  and  therefore  it 
is  within  the  power  of  the  state  wherein  it  be- 
gins and  ends  to  impose  a  tax  on  its  gross  re- 
ceipts.—Lehigh  Val.  K.  Co.  V.  Pennsylvania,  145 
U,  S.  192,  12  S.  Ct  806,  36  L.  Ed.  672;  Id.. 
145  U.  S.  205,  12  S.  Ct  809,  36  L.  Ed.  676, 
affirming  judgment  17  Atl.  179,  1  Monag.  45. 

The  carriage  of  lottery  tickets  from  one 
state  to  another  by  an  express  company  en- 
gaged in  carrying  freight  and  packages  from 
state  to  state  is  interstate  commerce,  which 
Congress,  under  its  power  to  regulate,  may  pro- 
hibit by  making  it  an  offense  against  the  United 
States  to  cause  such  tickets  so  to  be  carried.— 
Champion  v.  Ames,  23  S.  Ct  321,  188  U.  S. 
321,  47  L.  Ed.  492. 

The  intention  or  purpose  of  the  owners  of 
an  interstate  shipment  of  a  car  load  of  grain 
to  forward  such  car  trpm  the  original  terminal 
point  to  another  point  in  the  same  state  does 
not  make  the  shipment  between  such  two  points, 
when  performed  oy  a  connecting  carrier  to  which 
the  car  was  delivered  by  the  original  terminal 
carrier  in  obedience  to  the  instructions  of  the 
owner,  an  interstate  one,  and,  as  such,  exempt 
from  the  regulations  of  the  state  railroad  com- 
mission. Judgment  (1904)  78  S.  W.  495,  97 
Tex.  274,  affirmed.— Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  State  of  Texas,  27  S.  Ct  360,  204  U.  8.  403, 
51  L.  Ed.  540. 

The  agreement  of  the  local  agent  of  an  ex- 

Eress  company  to  hold  for  a  few  days  a  C.  O. 
K  interstate  shipment  of  intoxicating  liquors, 
to  suit  the  convenience  of  the  consignee  in  pay- 
ing for  such  liquor  and  taking  it  away,  does 
not  destroy  the  character  of  the  transaction 
as  interstate  commerce,  so  as  to  render  the  ex- 
press company  amenable  to  prosecution  for  vio- 
lating a  state  local  option  law.— (1907)  Adams 
Express  Co.  v.  Commonwealth  of  Kentucky,  27 
S.  Ct  606,  206  U.  S.  129.  51  L.  Ed.  987,  re- 
versing judgment  (1905)  87  S.  W.  1111,  27  Ky. 
Law  Rep.  1096;  Id.,  27  S.  Ct  608.  206  U. 
S.  138,  51  L.  Ed.  992,  reversing  judgment 
(1906)  92  S.  W.  932.  29  Ky.  LawRep.  224,  5 
L.  R.  A.  (N.  S.)  630;    American  Express  Co. 
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of  New  York  v.  Same,  27  S.  Ct.  609,  206  U.  S. 
139,*  51  L.  Ed.  993,  reversing  judgment  (1906) 
97  S.  W.  807,  30  Ky.  Law  Rep.  207. 

The  offense  of  furnishing  intoxicating  liq- 
uor to  an  inebriate,  created  by  Ky.  St.  1903,  § 
1307,  is,  as  applied  to  the  transportation  of  liq- 
uor from  state  to  state,  a  regulation  of  interstate 
commerce. — Adams  Express  Co.  v.  Common- 
wealth of  Kentucky,  29  S.  Ct.  633,  214  U.  S. 
218,  53  L.  Ed.  972. 

Commerce,  in  the  constitutional  sense,  in- 
cludes the  instrumentalities  by  which  commerce 
is  carried  on,  and  extends  to  the  coal  cars  own- 
ed by  a  railway  company  engaged  in  interstate 
commerce,  in  which  it  receives  from  the  tipple 
of  the  coal  mines  along  its  line  coal  purchased 
by  it  and  used  solely  for  its  own  fuel  purposes. 
Decree,  Chicago  &  A.  R.  Co.  v.  Interstate  Com- 
merce Commission  (C.  C.  1908)  173  F.  930,  re- 
versed.— Interstate  Commerce  Commission  v.  Ill- 
inois Cent.  R.  Co.,  30  S.  Ct.  155.  215  U.  S.  452, 
54  L.  Ed.  280 ;  Same  v.  Chicago  &  A.  R.  Co., 
30  S.  Ct.  laS,  215  U.  S.  479,  54  L.  Ed.  291. 

The  imposition  upon  an  interstate  carrier 
voluntarily  receiving  property  for  transporta- 
tion from  a  point  m  one  state  to  a  point  in 
nnother  state,  of  liability  to  the  holder  of  the 
bill  of  lading  for  a  loss  anywhere  en  route, 
with  a  right  of  recovery  over  against  the  car- 
rier actually  causing  the  loss  which  is  made 
by  Act  Feb.  4,  18S7,  c.  104,  §  20,  24  Stat.  380 
(U.  S.  Comp.  St.  1901,  p.  3169),  as  amended  by 
Act  June  29,  1906,  c.  3591,  §  7,  34  Stat  593 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1163),  in  spite 
of  any  agreement  or  stipulation  limiting  lia- 
bility to  its  own  line,  is  a  valid  regulation  of 
interstate  commerce.— (Sup.,  Ga.,  1911)  Atlan- 
tic Coast  Line  R.  Co.  v.  Riverside  Mills,  31  S. 
Ct  164,  219  U.  S.  186,  55  L.  Ed.  167,  31  L. 
R.  A.  (N.  S.)  Ij  affirming  judgment  Riverside 
Mills  v.  Atlantic  Coast  Line  R.  Co.  (C.  C. 
1909)  168  F.  990;  (Sup.,  Ky.,  1911)  Louis- 
ville &  N.  R.  Co.  v.  Scott,  31  S.  Ct  171,  219 
U.  S.  209,  55  L.  Ed.  183,  affirming  judgment 
(1909)  118  S.  W.  990,  133  Ky.  724. 

Act  Feb.  4,  1887,  c.  104,  §  20,  24  Stat 
386  (U.  S.  Comp.  St  1901,  p.  3169),  as  amend- 
ed by  Act  June  29,  1906,  c  3591,  §  7.  34 
Stat  593  (U.  S.  Comp.  St  Supp.  1909,  p. 
1163),  regulating  liability  of  Connecting  carrier, 
is  a  valid  regulation  of  interstate  commerce. — 
(1912)  Galveston,  U.  &  S.  A.  Ry.  Co.  v.  Wal- 
lace, 32  S.  Ct.  205,  223  U.  S.  481,  56  L.  Ed. 
516,  affirming  judgment  (Civ.^App.  1909)  117 
S.  W.  169,  and  Same  v.  Crow  (Civ.  App.  1909) 
Id.  170. 

A  shipment  of  lumber  for  export,  under  a 
local  bill  of  lading  to  a  Texas  Gulf  port,  held 
foreign  commerce  governed  by  the  tariffs  on  file 
with  the  Interstate  Commerce  Commission.— 
Texas  &  N,  O.  R.  Co.  v.  Sabine  Tram  Co.,  33 
S.  Ct  229,  227  U.  S.  Ill,  57  L.  Ed.  442,  revers- 
ing judgment  (Tex.  Civ.  App.)  121  S.  W.  256. 

A  carrier  receiving  property  for  transporta- 
tion from  a  point  in  one  state  to  a  point  in  an- 
other, is  within  Carmack  Amendment  June  29, 
1906,  §  7,  to  Interstate  Commerce  Act  Feb.  4, 
1887,  i  20,  making  it  liable  for  loss  en  route, 
notwithstanding  stipulation  to  the  contrary, 
where  it  accepts  such  shipment  over  route  select- 
ed by  shipper,  as  to  which  the  carrier  has  no 
established  through  rate.— Norfolk  &  W.  R.  Co. 
V.  Dixie  Tobacco  Co.,  33  S.  Ct  609,  228  U.  S. 
593,  57  L.  Ed.  980,  affirming  judgment  69  S.  E. 
1106,  111  Va.  813. 

The  rcshipment  by  the  consignee  to  other 
points  within  the  state  of  coal  consigned  to  it 
on  interstate  shipments  to  a  distributing  point 
in  the  state,  though  made  in  cars  in  which  the 
coal  is  received,  does  not  place  such  reshipments 
outside  the  pale  of  state  regulation,  where  the 
consignee  paid  the  freight  to  the  point  of  re- 
shipment  to  the  initial  carrier. — Chicago,  M.  & 
St  P.  Ry.  Co.  T.  State  of  Iowa,  34  S.  Ct  592, 


233  U.  S.  334,  58  L.  Ed.  988,  affirming  judgment 
State  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  130  K 
W.  802,  152  Iowa,  317. 

An  order  of  the  State  Railroad  O>mmission, 
requiring  railroad  company  to  accept  without 
unloading  and  reloading  into  its  own  cars  coal 
in  car  load  lots  in  cars  of  other  railroads  by 
which  the  coal  had  been  brought  into  the  state, 
is  not  an  interference  with  interstate  com- 
merce, where  transportation  at  point  of  reship- 
ment  is  purely  intrastate  service.— Id. 

Transportation  of  oil  in  pipe  lines  between 
points  in  different  states  is  interstate  commerce, 
though  the  oil  transferred  may  belong  to  tho 
owners  of  the  pipe  lines.— I'^nited  States  v.  Ohio 
Oil  Co.,  34  S.  Ct  956,  234  U.  S.  548,  58  L.  Ed. 
1459,  modifying  decree  (Com.  Ct)  Prairie  Oil 
&  Gas  Co.  v.  United  States,  204  F.  798. 

An  oil  company  using  a  pipe  line  solely  to 
conduct  its  own  oil  from  its  own  wells  in  one 
state  to  its  own  refinery  in  another  state  is  not 
within  Act  June  29,  1906,  extending  the  opera- 
tion of  interstate  commerce  act. — Id. 

Carload  shipped  from  Yanka,  Neb.,  consign- 
ed to  Topeka,  Kan.,  care  of  **  Santa  F^  for 
shipment"  to  order  of  a  grain  company  at 
Kansas  City  moved  in  a  continuous  interstate 
commerce  shipment  from  its  departure  to  termi- 
nation over  Santa  F6  Railroad  from  TopeLa, 
Kan.,  to  Elk  Falls,  Kan.,  so  that  its  delivery 
to  Santa  F$  at  Topeka  was  not  a  new  ship- 
ment in  intrastate  commerce. — Atchison.  T.  & 
S.  F.  Ry.  Co.  V.  Harold,  36  S.  Ct  665,  241 
U.  S.  371, -60  L.  Ed.  1050,  reversing  judgment 
Harold  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  144 
P.  823,  93  Kan.  456. 


— »  Charses. 

See  10  Cent.  Dig.  Commerce,  {{  28.  83. 

Where  a  railroad  extends  through  several 
states,  and  is  incorporated  in  each,  it  is,  as  far 
as  concerns  the  regulation  of  its  business  with- 
in the  state,  a  domestic  corporation ;  and  the 
establishment  of  a  board  oi  railroad  commis- 
sioners, with  power  to  regulate  traffic,  fix 
charges,  and  prevent  discriminations  (Act 
March  11,  1884)  but  prohibited  from  interfer- 
ing with  charges  for  transportation  of  persons 
or  property  from  one  state  to  another  (Act 
March  15,  1884),  is  not  invalid  as  being  a  reg- 
ulation of  interstate  commerce. — Stone  v.  Farm- 
ers' Loan  &  Trust  Co..  116  U.  S.  307,  6  S. 
Ct  334,  388,  1191,  29  L.  Ed.  636;  Same  v. 
Illinois  Cent  R.  Co.,  116  U.  S.  347,  6  S.  Ct 
348,  29  L.  Ed.  650;  Same  v.  New  Orleans  & 
N.  E.  R.  Co..  116  U.  S.  352.  6  S.  Ct  349,  391, 
29  L.  Ed.  651. 

A  statute  of  Texas  (Majr  6,  1882)  provides 
that  no  railway  company  in  the  state  shall 
charge  or  collect,  for  the  transportation  of  any 
freight,  a  greater  sum  than  is  specified  in  the 
bill  of  lading,  and  any  railway  company  refus- 
ing to  deliver  freight  to  the  consignee  on  pay- 
ment or  tender  of  the  charges  stated  in  the  bill 
of  lading  shall  be  liable  to  a  penalty,  equal  to 
the  amount  of  such  charges,  for  each  day's  de- 
lay. Held,  that  such  statute  is  inconsistent 
with  the  provisions  of  the  interstate  commerce 
act  (24  Stat.  379 ;  25  Stat  855)  requiring  rail- 
way companies  engaged  in  interstate  commerce, 
under  penalties  prescribed,  to  charge  and  collect 
the  rates  of  freight  specined  in  their  published 
tariff  schedules,  and  is  therefore  void  as  to 
interstate  shipments  of  freight— Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Hefloy,  158  U.  S.  98,  15  S.  Ct 
802,  39  L.  Ed.  910. 

Any  interference  with  interstate  commerce 
by  the  enforcement  of  state  laws  prohibiting  a 
greater  charge  for  shorter  than  for  longer  hauls 
IS  too  remote  and  indirect  to  be  regarded  as  an 
unconstitutional  interference  with  interstate 
commerce.  Judgment  51  S.  W.  164,  1012,  106 
Ky.  633.  21  Ky.  Law  Rep.  232,  90  Am.  St 
Rep.  236»  affirmed.— Louisville  &  N.  R.  Co.  v. 
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Commonwealth  of  Kentucky,  22  S.  Ct.  95,  183 
U.  S.  503,  46  L.  Ed.  298. 

An  unconstitutional  regulation  of  interstate 
commerce  is  made  by  Const.  Ky.  {  218,  prohib- 
iting common  carriers  from  charging  more  for  a 
shorter  than  for  a  longer  haul,  so  far  as  its 
provisions  extend  to  a  long  haul  from  a  place 
outside  of  to  one  within  the  state,  and  a  shorter 
haul  between  points  on  the  same  line  and  in  the 
same  direction,  both  of  which  are  within  the 
state,  as  the  carrier  is  thus  compelled  to  adjust, 
regulate,  or  fix  his  interstate  rates  with  some 
reference  to  his  rates  within  the  state. — Louis- 
ville &  N.  R.  Co.  V.  Eubank,  22  S.  Ct.  277, 184 
U.  S.  27,  46  L.  Ed,  416. 

The  railroad  commission  of  Arkansas  can- 
not, without  violating  the  commerce  clause  of 
the  federal  Constitution,  fix  and  enforce  rates 
for  the  continuous  transportation  of  goods  be- 
tween two  points  within  the  state  of  Arkansas, 
where  a  large  part  of  the  route  is  outside  of  the 
state,  through  the  Indian  Territory  or  Texas. 
Decree,  Kansas  City  S.  Ry.  Co.  v.  Board  of  R. 
Com'rs  of  Arkansas  (C.  C.)  106  F.  353»  affirm- 
ed.—Hanley  V.  Kansas  City  Southern  Ry.  Co., 
'23  S.  Ct  214,  187  U.  S.  617,  47  L.  Ed.  333. 

An  unconstitutional  attempt  to  regulate 
interstate  commerce  is  made  by  the  Ohio  rail- 
road commission  establishing  a  freight  rate  on 
iake-cargo  coal"  billed  from  Ohio  coal  fields 
to  Ohio  ports  on  Lake  Erie,  applicable  only  to 
soch  coal  as  is  placed  on  vessels  at  those  ports 
for  carriage  to  joints  outside  the  state.— (1912) 
Railroad  Commission  of  Ohio  v.  Worthington, 
32  S.  Ct.  653,  225  U.  S.  101,  56  L.  Kd.  1004, 
affirming  decree  (1911)  187  F.  965,  110  C.  C.  A. 
85. 

Shipment  of  freight  under  local  bills  of  lad- 
ing from  interior  points  in  Louisiana  to  New 
Orleans,  to  be  delivered  to  the  shipper's  or  con- 
signee's order,  but  intended  for  export,  held 
foreign  commerce,  governed  as  to  the  intrastate 
transportation  by  the  tariffs  on  file  with  the 
Interstate  ,  Commerce  Commission. — Railroad 
Commission  of  Louisiana  v.  Texas  &  P.  Ry. 
(^o.,  33  S.  Ct.  837,  229  U.  S.  336,  57  L.  Ed. 
1215,  affirming  decree  184  F.  989,  106  0.  0.  A. 
660. 

^=>35.  latportatlon.  or  tranaportatioii  of 
aiiimala. 

See  10  Cent.  Dig.  Commerce,  89  23,  26,  89. 

The  provision  of  Code  Iowa  1873,  {  4059, 
that  any  one  who  has  in  his  possession  in  the 
state  Texas  cattle  which  have  not  wintered 
north  of  the  southern  boundary  of  Missouri  or 
Kansas  shall  be  liable  for  any  damages  that 
may  accrue  from  allowing  them  to  run  at  large, 
and  so  spreading  Texas  fever,  is  not  an  at- 
tempted regulation  of  interstate  commerce. — 
Kimmish  v.  BaU,  129  U.  S.  217,  9  S.  Ct  277, 
32  L.  Ed.  695. 

^=»40.  Sale  of  t;ooda. 

See  10  Cent.  Dig.  Commerce,  S8  29.  80. 

Defendant,  a  liquor  dealer  of  New  York, 
received  from  persons  in  Vermont,  by  telegraph 
and  mail,  express  orders  for  liquors,  which  he 
filled  by  selecting  the  liquors  and  delivering 
them  to  an  express  company  of  New  York  for 
delivery  in  Vermont  C  O.  D.  ifeW,  that  the 
transaction  was  one  of  interstate  commerce. — 
O'Neil  V.  Vermont.  144  U,  S.  323,  12  S.  Ct. 
693,  36  L.  Ed.  450. 

A  contract  made  in  New  York  by  residents 
thereof  for  the  sale  to  residents  of  another 
state  of  coffee  to  be  shipped  from  Rio  Janeiro 
to  New  York  City  by  a  designated  steamer,  the 
buyers  to  have  free  storage  and  fire  insurance 
for  the  first  month  after  the  arrival  of  the 
steamer,  and  the  storage  of  the  coffee  in  New 
York,  is  a  New  York  contract,  and  as  such  is 
governed  by  the  prohibition  made  by  Laws  N. 
Y.  1893,  p.  1510,  c.  661,  §  41,  against  the  sale  - 


within  the  state  of  adulterated  food  products. 
Judgment  63  N.  E.  1097,  171  N.  Y.  329,  98 
Am.  St.  Rep.  599,  affirmed.--<];ro%sman  v.  Lur- 
man,  24  S.  Ct.  234.  192  U.  S.  189,  48  L.  Ed. 
401. 

A  state  is  not  precluded  by  the  commerce 
clause  of  the  federal  Constitution  from  impos- 
ing a  merchants'  tax  upon  a  nonresident  manu- 
facturing corporation  which  has  selected  a  city 
of  that  state  as  a  distributing  point,  and  has 
secured  a  local  transfer  company  to  take  charge 
of  its  products  when  shipped  to  that  point,  as- 
sort them,  store  them  in  a  warehouse,  and  make 
delivery  in  the  original  packages  to  the  custom- 
ers of  the  manufacturer,  either  as  expressly  di- 
rected by  it,  or  under  general  directions  in  fa- 
vor of  its  recognized  and  approved  customers, 
whose  names  were  furnished  to  the  transfer 
company,  since,  under  such  circumstances,  the 
goods,  when  stored  in  the  warehouse,  were  no 
longer  in  transit,  but  had  reached  their  destina- 
tion, and  were  held  in  the  state  for  sale.  Judg- 
ment 75  S.  W.  1037.  110  Tenn.  524,  100  Am. 
St.  Rep.  814,  affirmed.— ATnerican  Steel  &  Wire 
Co.  V.  Speed,  24  S.  Ct.  365,  192  U.  S.  500, 
48  L.  Ed.  538. 

The  tax  imposed  by  Pub.  Laws  N.  C.  1903, 
c.  247,  as  construed  by  the  state  courts,  upon 
such  local  business  of  a  foreign  meat-packing 
house  as  its  sales  within  the  state  of  products 
already  stored  there  on  orders  received  after 
these  products  are  thud  stored,  is  not  invalid 
as  an  interference  with  interstate  commerce. 
Judgment,  Lacy  v.  Armour  Packing  Co.,  47  S. 
E.  53,  134  N.  C.  567,  affirmed.— Armour  Pack- 
ing Co.  V.  Lacy,  26  S.  Ct.  232,  200  U.  S.  226, 
50  L  Ed.  451. 

The  business  of  taking  orders  on  commis- 
sion for  the  purchase  and  sale  of  grain  and 
cotton  for  future  delivery,  and  transmitting 
them  to  other  states,  is  not  interstate  commerce, 
80  as  to  be  exempt  from  state  taxation,  where, 
in  those  cases  in  which  contracts  for  purchases 
for  future  delivery  result  in  an  actual  delivery, 
the  property  is  bought  in  the  state  to  which 
the  orders  are  transmitted,  and  there  held  for 
the  purchaser,  and  in  those  cases  in  which  there 
is  a  delivery  upon  a  contract  of  sale  made  by 
the  broker,  the  seller  is  at  liberty  to  acquire 
the  property  in  the  market  where  delivery  is 
required  or  elsewhere.  Judg:ment,  Ware  v. 
Mobile  County  (1906)  41  So.  1.53,  146  Ala.  163. 
affirmed.— Ware  &  Leiand  v.  Mobile  County,  28 
S.  Ct  526,  209  U.  S.  405,  52  L.  Ed.  855,  14 
Ann.  Cas.  1031. 

The  sale  within  the  state  of  a  frame  for  a 
portrait,  made  in  another  state,  to  fill  ab  order 
taken  by  a  solicitor  in  the  former  state,  cannot 
be  so  separated  from  the  rest  of  the  dealings 
between  the  nonresident  maker  and  the  pur- 
chaser as  to  sustain  the  imposition  of  a  license 
tax,  under  Act  Ala.  March  7,  1907  (Acts 
1907,  p.  409)  i  17.  where  the  order  for  the  por- 
trait contemplated  its  delivery  in  an  appropriate 
frame,  which  the  purchaser  of  the  portrait 
should  have  the  option  of  buying  at  the  factory 
price.— (1910)  Dozier  v.  State  of  Alabama,  30 
S.  Ct,  649,  218  U.  S.  124,  54  L.  Ed.  965,  28 
L.  R.  A.  (N.  S.)  264,  reversing  judgment  (1908) 
46  So.  9,  154  Ala.  83,  129  Am.  St.  Rep.  51. 

"^A  state  does  not  tax  interstate  transac- 
tions by  imposing  a  tax  upon  a  domestic  cor- 
poration selling  within  a  designated  territory 
in  the  state  automobiles  built  by  a  foreign 
corporation  under  an  arrangement  by  which  the 
latter  agreed  to  build  for  and  sell  to  the  for- 
mer, for  cash,  at  a  specified  less  than  list  price, 
deliveries  to  be  made  as  soon  as  practicable 
after  orders  should  be  received,  the  domestic 
corporation  customarily  making  payment 
through  drafts  attached  to  the  bills  of  lading 
and  there  being  nothing  connecting  the  ultimate 
buyer  with  the  manufacturer  other  than  a  war- 
ranty direct  from  manufacturer  to  buyer,  and 
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such  buyer's  agreement  '^to  pay  the  list  price 
f.  o.  b.  factory/'  since  such  sales  are  not  in- 
terstate ones;  the  relation  of  principal  and 
agent  between  the  foreign  and  domestic  cor- 
porations not  existing  so  far  as  the  buyer  ia 
concerned.— (1911)  Banker  Bros.  Co.  v.  Com- 
monwealth of  Pennsylvania,  32  S.  Ct.  38.  222 
U.  S.  210,  56  L.  Ed.  168,  affirming  judgment 
(1909)  Commonwealth  v.  Banker  Bros,  (jo.,  38 
Pa.  Super.  Ct  101. 

A  corporation  manufacturing  its  product  in 
New  Jersey  and  buying  from  other  manufac- 
turers, which  shipped  from  there  to  its  ware- 
houses in  Massachusetts  and  New  York,  from 
which  sales  are  made  and  in  Connecticut,  is  en- 

gaged  in  interstate  commerce  within  the  prohi- 
ition  of  the  Sherman  Anti-Trust  Act  July  2, 
1890.— Standard  Sanitary  Mfg.  Co.  v.  United 
States,  33  S.  Ct.  9,  226  U.  S.  20,  57  U  Ed. 
107,  affirming  decree  (C.  C.)  United  States  v. 
Standard  Sanitary  Mfg.  Co.,  191  F.  172. 

A  decision  of  a  state  court  sustaining  the 
defense  of  illegality  under  Laws  Miss.  1908,  c. 
115,  prohibiting  the  sale  of  malt  liquors,  in  a 
suit  by  a  nonresident  manufacturer  of  a  bever- 
age, to  recover  the  amount  due  for  the  right 
to  make  local  sales,  held  not  to  affect  any  right 
incident  to  interstate  commerce. — Purity  Ex- 
tract &  Tonic  Co.  v.  Lynch,  33  S.  Ct.  44,  226 
U.  S.  192.  57  L.  Ed.  184,  affirming  judgment 
56  So.  316,  100  Miss.  650. 

Right  of  foreign  corporation  to  enforce  pay- 
ment for  goods  sold  in  int^^rstate  commerce  is 
so  directly  connected  with  it  that  the  imposition 
of  unreasonable  conditions  on  this  right  oper- 
ates as  a  restraint  of  interstate  commerce. — 
Sioux  Remedy  Co.  v.  Cope,  35  S.  Ct  57,  235 
U.  S.  197,  59  L.  Ed.  193,  reversing  judgment 
138  N.  W.  683,  28  S.  D.  §97. 

Business  carried  on  in  Kansas  by  a  liquor 
dealer  maintaining  warehouse  on  the  ILissouri 
side  of  the  Missouri  river,  filling  orders  for  liq- 
uors for  Kansas  customers  by  deliveries  in  his 
own  wagon  or  by  freight,  held  interstate  busi- 
ness, though  such  dealer  is  a  citisen  of  Kansas. 
— Kirmeyer  v.  State  of  Kansas,  35  S.  Ct.  419, 
236  U.  S.  568,  59  L.  Ed.  721,  reversing  decree 
State  V.  Kirmeyer,  128  P.  1114,  88  Kan.  589. 

Agent  of  nonresident  portrait  manufacturer, 
to  whom  the  latter  ships  portraits  made  to  fill 
orders  and  frames  for  such  portraits,  cannot 
be  required  to  take  out  a  peddler's  license,  when 
putting  the  portraits  into  the  frames  and  de- 
livering them.— Davis  v.  Commonwealth  of  Vir- 
ginia, 35  S.  Ct  479,  236  U.  S.  697.  59  L.  Ed. 
795,  reversing  judgment  75  S.  E.  1135,  113  Va. 
562. 

Delivery  in  Pennsylvania  of  liquors  in  in- 
terstate commerce  on  sales  made  in  the  state 
may  not  be  punished  under  Act  Pa.  May  13, 
1887  (P.  L.  113),  forbidding  sale  of  Uquors 
without  license,  tnough  Wilson  Act  August  8, 
1890,  subjects  liquors  on  their  arrival  in  the 
state  to  the  operation  of  its  laws,  as  though  pro- 
duced in  the  state.— Rossi  v.  Commonwealth  of 
Pennsylvania,  35  S.  Ct.  677,  238  U.  S.  62,  59 
L.  Ed.  1201,  reversing  judgment  Common w^th 
v.  Rossi,  53  Pa.  Super.  Ct  210. 

^=»41.  Traffic  in  original  paokas«** 

See  10  Ce&t  Dig.  Commerce,  8i  30,  81. 

Since  the  enactment  of  Act  August  8,  1890, 
a  state  may  lawfullv  prohibit  or  regulate  the 
sale  of  liquors  brought  from  another  state,  even 
while  in  the  original  package.— Vance  v.  W.  A. 
Vandercook  Co.,  18  S.  Ct  674.  170  U.  S.  438, 
42  L.  Ed.  1100.  modifying  judgment  (C.  C.)  W. 
A.  Vandercook  Co.  v.  Vance,  80  F.  786. 

The  ri^ht  of  one  importing  into  a  state  a 
proper  article  of  interstate  commerce,  to  sell 
It  in  the  original  package^  does  not  de^nd  on 
whether  the  ixackage  is  suitable  for  retail  trade 
or  not;  the  right  to  sell  it  is  the  same  whether 
to  consumer!  or  retail  dealers.— Schollenberger 


T.  Commonwealth  of  Pennsylvania,  18  S.  Ct 
757,  171  U.  S.  1,  43  L.  Ed.  49. 

Act  Pa.  May  21,  1885,  forbidding  the  man- 
ufacture or  sale  of  any  oleaginous  substance  or 
compound  designed  to  take  the  place  of  butter 
or  cheese  made  from  pure  milk  or  cream,  is 
void  as  an  interference  with  interstate  com- 
merce, as  applied  to  pure  oleomargarine  brought 
into  the  state  and  sold  in  original  packages. 
— Id. 

One  importing  a  proper  article  of  Interstate 
commerce  into  a  state  may  sell  it  in  the  original 
package,  not  only  in  person,  but  through  an 
agent  having  a  store  in  the  state.— Id. 

^  Paper  packages  of  cigarettes,  each  8  inches 
in  length  and  1^  inches  in  width,  containing 
10  cigarettes,  without  any  shipping  address  on 
such  packages,  when  they  are  taken  from  a 
loose  pile  of  such  packages  at  the  factory  by  an 
express  company,  in  a  basket  which  it  furnish- 
es, in  which  it  carries  them-  and  from  which 
It  empties  them  on  the  counter  of  a  consignee 
in  another  state,  do  not  constitute  original 
packages  of  interstate  commerce;  but,  if  there 
IS  any  original  package  in  the  shipment  it  is 
the  basket  Judgment  (Sup.)  48  S.  W.  305.  101 
Tenn.  563,  50  L.  R.  A.  478,  70  Am.  St  Rep. 
703,  affirmed.— Austin  t.  State  of  Tennessee.  21 
S.  Ct  132,  179  U.  Sw  343,  45  U  Ed.  224. 

Intoxicating  liquors  shipped  C.  O.  D.  from 
onje  state  into  another  cannot  be  subjected  to 
seizure,  under  the  laws  of  the  latter  sUte,  while 
m  the  hands  of  the  express  company,  without 
infringing  the  commerce  clause  of  the  federal 
Constitution.— American  Express  Co.  t.  State 
of  Iowa,  25  S.  Ct  182,  196  U.  S.  133,  49  L. 
Ed.  417,  reversing  judgment  State  t.  American 
Express  Co.,  92  N.  W.  66,  118  Iowa,  447: 
Adams  Express  O.  v.  Same,  25  S.  Ct  185,  196 
U.  S.  147,  49  L.  Ed.  424,  reversingjudgment 
Sute  V.  Adams  Express  Cfo.,  95  N.  W.  1129. 

The  tax  imposed  on  cigarette  selling  by  Code 
Iowa,  I  5007,  ia  not  an  invalid  regulation  of 
commerce  as  applied  to  sales  at  retail  of  pack- 
ages of  ten  cigarettes  in  small  pasteboard  box- 
es, sealed  and  stamped  with  the  revenue  stamp, 
which  had  been  shipped  loose  to  the  retailer 
from  another  state  by  an  express  company  which 
merely  issued  a  receipt  in  duplicate,  showing  the 
number  of  packages  and  the  name  of  tiie  con- 
signee, the  packages  not  being  separately  or  oth- 
erwise addressed,  since  such  a  oox  can  in  no 
just  sense  be  considered  an  original  package. 
Judgment  98  N.  W.  372,  119  Iowa,  384,  104 
Am.  St  Rep.  238,  affirmed.— Cook  v.  Marshall 
County,  26  S.  Ct  233,  196  U.  S.  261,  49  U 
Ed.  471. 

Trade  in  fresh  meat  is  sufficiently  shown  to 
be  commerce  among  the  states,  protected  from 
restraint  by  Act  July  2,  1890,  c.  647,  26  Stat 
209  [U.  S.  Comp.  St  1901,  p.  32001,  by  allega- 
tions in  a  bill  charging  meat  dealers  with  vio- 
lations of  that  act  which,  even  if  th^y  import 
a  technical  passing  of  title  at  the  slaughter- 
ing places  in  cases  of  sales,  also  import  that  the 
sales  are  to  persons  in  other  states,  and  that 
the  shipments  to  other  states  are  pursuant  to 
such  sales,  and  by  allegations  charging  sales  of 
such  meat  by  their  agents  in  other  states,  which 
indicate  that  some,  at  least,  of  the  sales  were 
in  the  original  packages.  Decree  (C.  C.)  United 
States  y.  Swift  &  Co.,  122  F.  529,  modified.— 
Swift  &  Co.  V.  United  States,  25  S.  Ct  276,  196 
U.  S.  375,  49  L.  Ed.  518. 

Delivery  of  an  interstate  shipment  of  in- 
toxicating liquors  to  the  consignees  is  essential 
to  constitute  their  arrival  in  the  state  within 
the  meaning  of  Wilson  Act  Aug.  8,  1890,  c 
728,  26  Stat  313  [U.  S,  Comp.  St.  1903,  p. 
31771,  subjecting  all  intoxicating  liquors  ariiv- 
ing  in  the  state  to  the  laws  of  such  state  enact- 
ed in  the  exercise  of  its  police  power.  Judgment 
Heyman  v.  Southern  Ry.  Co.  (1905)  50  S.  B. 
342, 122  Qa.  608^  reversed.— Heymann  7.  QoMt^ 
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.  era  By.  Co.,  27  S.  Ot  104,  208  TJ.  8.  270, 
51  L.  Ed.  178.  7  Ann.  Cas.  1130. 

The  mere  placing  of  an  interstate  Bhlpmcnt 
of  intoxicating  liquors  in  the  carrier's  warehouse 
to  await  delivery  to  the  consignees  does  not 
constitute  their  arrival  in  the  state  within  the 
meaning  of  Wilson  Act  Aug.  8,  1890,  c. 
728,  26  Stat.  313  [U.  S.  Comp.  St.  1901.  p. 
8177],  subjecting  all  intoxicating  liquors  arriv- 
ing in  the  state  to  the  laws  of  such  state 
enacted  in  the  exercise  of  its  police  power. 
—Id. 

A  license  tax  Imposed  under  municipal  ordi- 
nance upon  those  engaged  in  selling  beer  in  the 
city  by  the  barrel,  half  barrel,  or  quarter  barrel 
must  be  regarded,  even  when  applied  to  inter- 
state transactions  in  the  original  packages,  as 


an  exercise  of  the  police  power  permitted  by 
Wilson  Act  Aug.  8,  1890,  c.  728,  26  Stat.  318 
(U.  8.  Comp.  St.  1901,  p.  8177),  subjecting  in 


toxicating  liqtfors  arriving  in  a  state  to  the  laws 
of  such  state  enacted  in  the  exercise  of  its  po- 
lice powersv  although  the  city  may  derive  more 
or  less  revenue  from  the  ordinance  in  question. — 
Phillips  V.  City  of  Mobile,  28  S.  Ct.  370,  208  U. 
8.  472,  52  L.  Ed.  578.  affirming  judgment  City 
of  Mobile  v.  Phillips  (1906)  40  So.  826.  146 
Ala.  138;  Richard  v.  Same,  28  8.  Ct  372, 
208  U.  8.  480.  52  L.  Ed.  581. 

Each  separate  bottle  shipped  by  a  manu- 
facturer to  a  local  dealer  under  a  contract  for 
an  agreed  price  per  cask  and  per  case  is  not 
an  original  package  exempt  from  the  interdic- 
tion of  Laws  Miss.  1908,  c.  115,  prohibiting 
sales  of  malt  liquors.— Purity  Extract  &  Tonic 
Co.  V.  Lynch,  ^  S.  Ct  44,  226  U.  S.  192,  57 
U  Ed.  184,  affirming  judgment  56  So.  316,  100 

1.650. 


A  sale  in  original  package  of  intoxicating 
liquors  from  foreign  countries  held  subject  to 
a  state  license  tax  under  Wilson  Act  Aug.  8. 
1890.— Frederick  De  Bary  &  Co.  v.  State  of 
Louisiana,  33  S.  Ct.  239,  227  U.  S.  108,  57  L. 
Ed.  441,  affirming  judgment  State  v.  Frederick 
De  Bary  &  Co.,  58  So.  892,  130  La.  1090. 

Censorship  by  a  state  board,  under  Act 
April  16,  1913  (103  Ohio  Laws,  p.  399),  of  mo- 
tion picture  films  to  be  displayed  in  the  state,  is 
not  an  unlawful  burden  on  interstate  com- 
merce, as  applied  to  films  brought  in  from  an- 
other state.— Mutual  Film  Corp.  v.  Industrial 
Commission  of  Ohio,  35  S.  Ct  387,  236  U.  S. 
230,  59  L.  Ed.  552;  Mutual  Film  <3o.  v.  Same, 
35  8.  Ct.  393,  236  U.  S.  247.  59  L.  Ed.  561, 
affirming  decree  (D.  C.)  216  F.  138. 

Interstate  commerce  in  renting  and  deliv- 
ery of  motion  picture  films  is  not  unlawfully 
burdened  by  Laws  Kan.  1913,  c.  2^,  making 
it  unlawful  to  exhibit  motion  picture  films  not 
first  examined  by  the  superintendent  of  public 
instmction.- Mutual  Film  Corporation  of  Mis- 
souri V.  Hodges,  35  S.  Ct  393,  236  U.  S.  248, 
59  L.  Ed.  561. 

Small  packages  of  a  food  preservative,  suit- 
able for  consumer  and  sold  separately  in  vari- 
ous lots,  held  not  original  packages,  though  re- 
spectively in  original  envelopes,  so  as  to  escape 
prohibition  of  Hurd's  Rev.  St  111.  1913,  c. 
127b,  U  8»  22,  against  sale  of  food  preserva- 
tives containing  boric  acid.— Price  v.  People  of 
State  of  Illinois,  35  S.  Ct.  892,  238  U.  S.  446. 
GO  L.  Ed.  1400,  affirming  judgment  People  v. 
Price,  101  N.  E.  196.  257  111.  587,  Ann.  Cas. 
1914A,  1154. 

^5»42.  Trade-marks. 

See  10  Cent  Dig.  Commerce,  S  28. 


The  remedies  afforded  by  Act  March  3, 
1881,  c.  138,  J  7,  21  Stat  602  [U.  S.  Comp. 
St  1901,  p.  3401],  in  case  of  the  ''wrongful 
use*'  of  a  trade-mark  registered  under  that  act 


as  used  In  commerce  with  foreign  nations  or 
with  the  Indian  tribes,  are  only  available  when 
the  infringement  of  such  trade-mark  consists 
in  the  use  of  a  counterfeit  or  imitation  on  goods 
intended  for  such  commerce.  Decree,  Searle  ft 
Hereth  Co.  v.  Warner,  112  F.  674,  50  C.  C.  A. 
321.  affirmed.— Warner  v.  Searle  &  Hereth  Co., 
24  8.  Ct  79,  191  U.  8.  195,  48  L.  Ed.  145. 

^5»43,  44.  Ocovmitioiia  in  general. 

See  10  Cent.  Dig.  Commerce,  61  82,  85. 

A  live-stock  commission  merchant,  whose 
place  of  business  is  at  certain  stock  yards  in  a 
city,  and  who  there  buys  and  sells  stock  for 
others,  is  not  engaged  in  interstate  commerce, 
within  the  meaning  of  the  anti-trust  statute, 
although  the  stock  may  have  been  shipped  from 
another  state  or  territory,  consigned  to  him  for 
sale,  and  may  be  sold  for  shipment  to  another 
state  or  a  foreign  country.  Nor  is  the  nature 
of  his  business  affected  in  that  regard  by  the 
fact  that  he  pays  drafts  drawn  aerainst  con- 
signments of  stock  to  him  for  sale,  nor  be- 
cause he  may  have  previously  loaned  money  to 
aid  in  the  preparation  of  the  stock  for  market, 
and  taken  a  mortgage  thereon,  the  amount,  of 
which  he  deducts  from  the  proceeds  of  the 
sale.— Hopkins  v.  United  States,  19  S.  Ct  40, 
171  U.  S.  578,  43  L.  Ed.  290,  reversing  order 
United  States  v.  Hopkins  (C.  C.)  82  F.  529. 

The  circumstance  that  a  state  line  runs 
through  stock  yards,  and  that  a  lot  of  stock 
there  sold  may  be  at  the  time  partly  in  each 
of  two  states,  is  immaterial,  so  far  as  con- 
cerns any  question  of  interstate  commerce  in- 
volved in  the  transaction. — Id. 

Interstate  commerce  is  not  unconstitution- 
ally regulated  by  the  requirement  of  Laws  N. 
Y.  1910,  c.  348,  that  a  license  from  the  Comp- 
troller be  obtained  by  individuals  or  partner- 
ships desiring  to  engage  in  the  business  of  pri- 
vate banking,  as  applied  to  one  whose  business 
chiefly  consists  in  receiving  deposits  in  verv 
small  sums  from  time  to  time  until  they  reach 
an  amount  sufficient  to  be  sent  to  other  states 
and  foreign  countries.- (1911)  Engel  v.  O'Mal- 
ley,  31  S.  Ct.  190,  219  U.  8.  128,  55  L.  Ed.  128, 
affirming  decree  (C.  C.  1910)  182  F.  865. 

^s»45.  Insvraxiee. 

eee  10  Cent.  Dig.  Commerce,  |  88. 

The  business  of  marine  insurance,  like  other 
insurance  business,  is  not  commerce,  or  an  in- 
strumentality thereof,  but  merely  an  incident. 
— Hooper  v.  People  of  State  of  California,  155 
U.  S.  648,  15  S.  Ct  207,  39  L.  Ed.  297. 

The  interstate  character  of  a  contract  of 
life  insurance  made  by  a  resident  of  one  state 
with  a  corporation  of  another  state  does  not 
give  it  immunity  from  the  control  of  the  state 
in  which  the  insured  resides  and  in  which  the 
corporation  does  business.  Judgment,  Cravens 
V.  New  York  Life  Ins.  Co.,  60  S.  W.  519,  148 
Mo.  583,  71  Am.  St.  Rep.  628,  affirmed.— New 
York  Life  Ins  Co.  v.  Cravens,  20  S.  Ct  962, 
178  U.  S.  389,  44  L.  Ed.  1116. 

The  business  of  life  insurance  is  not  com- 
merce, and  therefore  a  state  statute  regulating 
contracts  of  life  insurance  made  between  resi- 
dents of  the  state  and  corporations  of  other 
states  is  not  invalid  as  a  regulation  of  inter- 
state commerce. — Id. 

Insurance  is  not  commerce,  and  a  foreign 
life  insurance  company  may  be  subject  to  &e 
annual  tax  imposed  under  Rev.  Codes  Mont  | 
4073,  on  the  basis  of  the  excess  of  premiums 
over  losses  and  expenses  within  the  state  during 
the  previous  year.— New  York  Life  Ins.  Co.  v. 
Deer  I/odge  County,  34  8.  Ct.  167,  231  U.  S. 
495,  58  L.  Ed.  332,  affirming  judgment  115  P. 
911,  43  Mont  243. 


Tbis  Digest  is  eompiled  on  the  Kej-Mumber  System.  For  ezplaaiatioii,  see  pase  iii« 
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^s»46.  Foreign   corporations. 

See  10  Cent  Dig.  Commerce,  S8  100,  113,  126. 

A  statute  of  Colorado  of  1877,  entitled  "An 
act  to  provide  for  the  formation  of  corpora- 
tions/* cannot  be  construed  to  impose  upon  a 
foreign  corporation  limitations  of  its  right  to 
make  contracts  in  the  state  for  carrying  on 
commerce  between  the  states,  for  that  would 
make  the  act  an  invasion  of  the  exclusive  right 
of  congress  to  regulate  commerce  between  the 
states.— Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S. 
727,  5  S.  Ct  739,  28  L.  Ed.  1137. 

Act  Pa.  June  7,  1879,  prohibiting  foreign 
corporations,  except  insurance  companies,  which 
do  not  invest  or  use  their  capital  in  that  state, 
from  keeping  an  office  in  that  state  for  the  use 
of  its  officers,  stockholders,  agents,  or  employes, 
unless  it  have  obtained  a  license  by  paying  one 
mill  on  each  dollar  of  its  authorized  capital 
stock,  is  not  an  attempt  to  regulate  commerce 
among  the  states,  since  it  does  not  prohibit 
the  transportation  or  sale  of  the  corporation's 
products  in  the  state. — Pembina  Consol.  Silver 
Mining  &  Milling  Co.  v.  Pennsylvania,  129|  U. 
S.  181,  8  S.  Ct.  737,  31  L.  Ed.  650. 

Act  N.  Y.  May  26,  1881,  exacting  from  all 
corporations  doing  business  in  the  state  a  tax 
proportioned  to  the  total  amount  of  their  capi- 
tal stock,  without  regard  to  what  part  thereof 
is  employed  within  the  state,  or  to  the  amount 
or  kind  of  businestf  done  there,  imposes  purely 
a  franchise  tax,  and,  even  as  applied  to  a  cor- 
poration engaged  in  bringing  the  products  of 
other  States  into  New  York  for  sale,  cannot  be 
considered  as  a  tax  upon  interstate  commerce. — 
Horn  Silver  Min.  Co.  v.  People  of  State  of 
New  York,  143  U.  S.  305,  12  S.  Ct.  403,  36  U 
Ed.  164. 

The  exaction  on  a  consolidation  of  an  Ohio 
corporation  with  corporations  of  other  states, 
of  the  fees  required  by  Rev.  St.  Ohio,  §  148a, 
to  be  collected  on  filing  articles  of  agreement 
of  consolidation  of  corporations,  proportioned  to 
the  capital  stock  of  the  new  corporation,  con- 
stitutes no  tax  on  interstate  commerce,  or  the 
right  to  carry  on  the  same,  or  the  instruments 
thereof,  and  involves  no  attempt  on  the  part 
of  the  state  to  extend  its  taxing  power  beyond 
its  territorial  limits;  the  charge  being  a  condi- 
tion imposed  by  the  state  on  the  grant  of 
privileges  dependent  solely  on  its  will,  and  the 
liability  therefor  being  entirely  optional.— Ash- 
ley V.  Ryan,  153  U.  S.  436,  14  S.  Ct.  865,  38 
L.  Ed.  773,  affirming  judgment  49  Ohio  St.  504, 
31  N.  E.  721. 

A  contract  under  which  a  foreign  corpora- 
tion was  to  superintend  the  operation  of  a  fac- 
tory within  the  state,  and  control;  handle,  and 
seU  its  output,  is  not  relieved  from  the  opera- 
tions of  Rev.  St.  Wis.  1898,  §§  1770b,  4978, 
prohibiting  foreign  corporations  from  transact- 
ing business  within  the  state  until  they  have 
filed  a  copy  of  their  charter  with  the  secretary 
of  state,  because  the  contemplated  traffic  in  the 
product  might  extend  beyond  the  limits  of  the 
state.— Diamond  Glue  Co.  v.  United  States  Glue 
Co.,  23  S.  Ct.  206,  187  U.  S.  611,  47  L.  Ed. 
328. 

Interstate  commerce  is  unconstitutionally 
regulated  by  the  provisions  of  Gen.  St.  Kan. 
ISSl,  $  1283,  under  which  the  filing  of  a  state- 
ment of  financial  condition  is  made  a  prerequi- 
site to  the  right  of  a  foreign  corporation  en- 
gaged in  imparting  instruction  by  correspond- 
ence to  do  business  in  the  state,  where  such 
business  involves  the  solicitation  of  students  in 
Kansas  by  local  agents,  who  are  also  to  collect 
and  forward  to  the  home  office  the  tuition  fees, 
and  the  systematic  intercourse  by  correspond- 
ence between  the  company  and  its  students 
and  af^ents,  wherever  situated,  and  the  trans- 
portation of  the  needful  books,  apparatus,  and 
Sapers.  Judgment  (1907)  91  P.  74,  76  Kan. 
28,  reversed.— International  Text-Book  Co.  v. 


1  Pigg,  30  S.  Ct.  481,  217  U.  S.  91,  54  L.  Ed.  678. . 
27  L.  R.  A,  (N.  S.)  493,  18  Ann.  Cas.  1103. 

Commerce  is  conducted  among  the  states, 
within  the  meaning  of  th^  federal  Constitution^ 
by  a  corporation  engaged  in  imparting  instruc- 
tion by  correspondence,  whose  business  involves 
the  solicitation  of  students  in  other  states  by 
local  agents,  who  are  also  to  collect  and  for- 
ward to  the  home  office  the  tuition  fees,  and 
the  systematic  intercourse  between  the  corpora- 
tion and  its  scholars  and  agents,  wherever 
situated,  and  the  transportation  of  the  needful 
boqks,  apparatus,  and  papers. — Id. 

^=»47.   Transportation,    of    passens^rs. 

See  10  Cent.  Dig.  Commerce,  8  26. 

Transportation  of  passengers  from  one  state 
to  another,  or  -through  more  than  one  state, 
either  by  land  or  water,  is  Interstate  commerce. 
—Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Illinois,  118 
U.  S.  557,  7  S.  Ct  4,  30  L.  Ed.  «44. 


it 


Act  Miss.  March  2,  1888,  providing  that 
all  railroads  carrying  passengers  iif  this  state, 
other  than  street  railroads,  shall  provide  equal, 
but  separate,  accommodation  for  the  white  and 
colored  races,  by  providing  two  or  more  pas- 
senger cars  for  each  passenger  train,  or  by 
dividing  the  passenger  cars  by  a  partition  so 
as  to  secure  separate  accommodations,"  since  it 
operates  only  on  the  carriage  of  passengers  from 
one  point  to  another  within  the  state,  is  not 
an  interference  with  interstate  commerce. — Lou- 
isville, N.  O.  &  T.  Ry.  Co.  v.  Mississippi,  133  U. 
S.  587,  10  S.  Ct.  348,  33  D.  Ed.  784. 

The  transportation  of  passengers  by  con- 
tinuous carriage  from  one  point  in  a  state  to 
another  point  in  the  same  state  is  not  interstate 
commerce,  within  the  meaning  of  the  federal 
constitution,  although  for  a  part  of  the  route 
it  is  over  the  soil  of  another  state;  and  there- 
fore it  is  within  the  power  of  the  state  wherein 
it  begins  and  ends  to  impose  a  tax  on  its  gross 
receipts.— Lehigh  Val.  R.  Co.  v.  Pennsylvania, 
145  U.  S.  192,  12  S.  Ct.  806,  36  L.  Ed.  672 ; 
Id.,  145  U.  S.  205,  12  S.  Ct  809,  36  L.  Ed.  676. 
affirming  judgment  17  A.  179,  1  Monag.  45. 

Congress  had  power  to  enact  White  Slave 
Act  June  25,  1910,  making  criminal  transporta- 
tion of  women  in  interstate  commerce  for  pur- 
poses of  prostitution. — Hoke  v.  United  States,  33 
S.  Ct.  281,  227  U.  S.  308,  57  L.  Ed.  523,  43 
L.  R.  A.  (N.  S.)  906,  Ann.  Cas.  1913E,  905, 
affirming  judgment  (D.  C.)  United  States  v. 
Hoke,  187  F.  992 ;  Athanasaw  v.  United  States, 
33  S.  Ct.  285.  227  U.  S.  326,  57  L.  Ed.  528, 
Ann.  Cas.  1913E.  911:  Bennett  v.  Same.  33 
S.  Ct.  288,  227  U.  S.  333,  57  L.  Ed.  531,  af- 
firming judgment  194  F.  630,  114  C.  C.  A.  402  ; 
Harris  v.  Same,  33  S.  Ct.  289,  227  U.  S.  340, 
57  L.  Ed.  534.  affilrming  judgment  194  F.  634, 
114  C.  C.  A.  406. 

Transportation  by  a  common  carrier  is  not 
essential  to  constitute  the  offense  denounced  by 
the  white  slave  act  of  June  25,  1910.— Wilson  v. 
United  States,  34  S.  Ct  347,  232  U.  S.  563,  68 
L.  Ed.  728, 

Traffic  carried  on  by  a  Kentucky  street  rail- 
way in  connection  with  an  Ohio  corporation 
operating  on  the  Ohio  side  of  the  Ohio  river  in 
transporting  passengers  across  an  interstate 
bridge  between  Kentucky  and  Ohio  by  a  con- 
tinuous trip  and  a  single  fare  is  interstate  com- 
merce—South Covington  &  C,  St  R.  Co.  v. 
City  of  Covington,  35  S.  Ct.  158,  235  U.  S. 
537,  59  L.  Ed.  350,  L.  R.  A.  1915F,  792,  re- 
versing decree  South  Covington  &  C.  R.  Co,  v. 
Same,  143  S.  W.  28,  146  Ky.  592. 


in.  MEANS 


AND  METHODS  OF 
ULATION. 


Due  process  of  law,  see  Constitutional  Law, 

283. 
Jurisdiction  of  United   States   Supreme  Court 

on  appeal  for  conviction  of  peddling '  without 

license,  see  Courts,  ^=:»394(10). 
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COMMERCE,  in 


#=»48.  Nature  a»d  scope  in  s^n^'al* 

See  10  Cent  Dig.  Commerce,  9S  38-44,  46. 

An  ordinance  of  Chicago  in  the  exercise  of 
its  police  powers,  regulating  the  opening  and 
closing  of  draws  on  bridges  over  the  Chicago 
river,  is  not  invalid,  as  an  attempt  to  regulate 
interstate  commerce,  within  the  meaning  of 
Const,  art.  1,  |  8.— Escanaba  &  L.  M.  Transp. 
Co.  V.  City  of  Chicago,  107  U.  S.  678,  2  S. 
Ct.  185,  27  L.  Ed.  442. 

A  state  has  no  power  to  fix  tolls  on  a  bridge 
connecting  it  with  another  state,  thereby  regu- 
lating charges  on  interstate  commerce,  without 
the  assent  of  congress  or  the  concurrence  of 
such  other  state.  Mr.  Chief  Justice  Fuller,  Mr. 
Justice  Field,  Mr.  Justice  Gray,  and  Mr.  Jus- 
tice White  concurring,  on  the  ground  that 
concurrent  acts  of  the  states  incorporating  the 
bridge  company  and  authorizing  it  to  fix  tolls 
constituted  a  contract  between  the  corporation 
and  both  states,  which  could  net  be  altered 
by  one  state  without  consent  of  the  other.  22 
S.  W.  851,  reversed.— Covington  &  C.  Bridge  Co. 
V.  Kentuckv,  154  U.  S.  204,  14  S.  Ct.  1087, 
38  Li.  Ed.  9o2.  reversing  judgment  Same  v.  Com- 
monwealth, 22  S.  W.  851;  Covin  eton  &  C.  Ele- 
vated Railroad  &  Transfer  &  Bridge  Co.  ▼. 
Same.  154  U.  S.  224,  14  S.  Ct.  1094,  38  L. 
Ed.  970. 

The  police  power  of  the  state  cannot  justify 
a  direct  interference*  with  interstate  commerce. 
— Kansas  City  Southern  Ry.  Co.  v.  Kaw  Valley 
Drainage  Diet,  of  Wyandotte  County,  Kan.,  34 
S.  Ct  564,  233  U.  S.  75,  58  L.  Ed.  857,  revers- 
ing judgment  Kaw  Valley  Drainage  Dist.  of 
VIryandotte  Co.  v.  Kansas  City  Terminal  By. 
Co.,  123  P.  991,  87  Kan.  272. 

^=949.   Inspeetioa. 

See  10  Cent  Dig.  Commerce,  SS  48-68. 

^s>50.  — —  In  seneral. 

See  10  Cent  Dig.  Commerce,  {{  48-53. 

Liaws  Md.  1864,  c.  346,  §  41,  as  amended  by 
Laws  Md.  1870,  c.  291,  prohibits,  under  penal- 
ties, the  export  from  the  state  oi  tobacco  rais- 
ed therein,  except  in  hogsheads  which  shall 
have  been  inspected,  passed,  and  marked  ac- 
cording to  the  provisions  of  the  act,  with  the 
proviso  that  nothing  therein  "contained  shall  be 
construed  to  prohibit  any  grower  of  tobacco,  or 
any  purchaser  thereof,  who  may  pack  the  same 
in  the  county  or  neighborhood  where  grown, 
from  exporting  or  carrying  out  of  this  state  any 
such  tobacco  without  having  the  same  opened 
for  inspection ;  but  such  tobacco,  so  exported  or 
carried  out  of  this  state  without  inspection, 
shall  in  all  cases  be  marked  with  the  name  in 
full  of  the  owner  thereof,  and  the  place  of  resi- 
dence of  such  owner,  and  shall  be  liable  to  the 
same  charge  of  outage  and  storage  as  in  other 
cases."  Heldf  that  the  proviso  permitting  to- 
bacco to  be  shipped  from  the  state  without  "be- 
ing opened  for  inspection"  did  not  deprive  the 
statute  of  its  character  as  an  inspection  law, 
and  render  it  obnoxious  to  Const.  U.  S.  art. 
1,  I  8,  giving  congress  power  to  regulate  com- 
merce among  the  several  states. — Turner  v. 
State  of  Maryland,  107  U.  S.  38,  2  S.  Ct  44,  27 
L.  Ed.  370. 

The  Maryland  tobacco  inspection  law  pro- 
vides that  no  tobacco  of  the  growth  of  the  state 
shall  be  passed  or  accounted  lawful  tobacco, 
unless  it  be  packed  in  hogsheads  of  a  specified 
size.  With  reference  to  tobacco  to  be  exported, 
the  further  provision  is  made  that  the  hogs- 
heads shall  be  examined  by  an  officer  appointed 
for  that  purpose,  to  ascertain  if  they  are  of  the 
prescribed  size,  and  that  a  tax  shall  be  paid 
for  such  inspection.  Held,  that  the  law  is  not 
unconstitutional,  as  discriminating  between  the 
state  buyer  of  tobacco  and  the  purchaser  who' 


buys  for  the  purpose  of  transportation  to  an- 
other state.— Id. 

Laws  Md.  1864,  c.  346,  §  41,  as  amended  by 
Laws  1870,  c.  291,  requiring  tobacco  packed  for 
export  to  be  inspected  and  branded,  but  exempt- 
ing from  tlie  provisions  thereof  any  grower  of 
tobacco  who  may  pack  the  same  at  the  place 
where  grown,  is  not  a  regulation  of  commerce. 
-Id. 

Gen.  Laws  Minn.  1889,  p.  51,  c.  8,  which 
prohibits  the  sale  of  dressed  meat  within  any 
municipal  division  of  the  state  unless  the  animal 
was  inspected  there  within  24  hours  before  it 
was  slaughtered,  and  makes  its  violation  a  mis- 
demeanor, though  it  purports  to  be  for  the 
protection  of  the  public  health,  in  effect  pro- 
hibits the  importation  of  meats  slaughtered  in 
other  states,  whose  citizens  cannot  reasonably 
conform  to  the  mode  of  inspection  prescribed; 
and  hence  it  is  in  violation  both  of  that  olause 
of  the  constitution  vesting  in  congress  the  power 
to  regulate  interstate  commerce,  and  of  that 
declaring  that  the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states. — State  of  Minne- 
sota V.  Barber,  136  U.  S.  313,  10  S.  Ct  862,  34 
U  Ed.  455,  affirming  (C.  C.)  39  F.  641. 

Act  Va.  1889-90,  p.  63,  c  80,  which  prohibits 
the  offering  for  sale  of  fresh  meat  at  places  100 
miles  or  more  distant  from  the  place  of  slaugh- 
ter, unless  it  has  been  inspected  by  the  local 
authorities,  for  which  inspection  the  owner  of 
the  meat  is  to  pay  one  cent  per  pound,  is  in 
effect  a  prohibition  on  the  sale  in  Virginia  of 
fresh  meat,  although  entirely  wholesome,  if 
from  animals  slaughtered  100  miles  or  over  from 
the  place  of  sale;  and,  though  enacted  under 
the  guise  of  the  police  power  of  the  state,  as  a 
means  of  protecting  its  citizens  from  unwhole- 
some meats,  the  act  is  unconstitutional,  as  be- 
ing a  regulation  in  restraint  of  interstate  com- 
merce.—Brimmer  v.  liebman,  138  U.  S.  78,  11 
S.  Ct  213,  35  L.  Ed.  862,  affirming  judgment 
(C.  C.)  In  re  Rebman,  41  F.  867. 

The  act,  being  a  burden  on  interstate  com- 
merce, is  not  to  be  sustained  simply  because  it 
applies  alike  to  the  people  of  all  -states,  includ- 
ing the  people  of  Virginia. — Id. 

Since  the  act,  bv  reason  of  the  onerous  in- 
spection fee,  goes  far  beyond  the  purpose  of 
legitimate  inspection  to  determine  quality  and 
quantity,  and  practically  prevents  citizens  of 
distant  states,  dealing  in  fresh  meat,  from  com- 
ing into  competition  on  terms  of  equality  with 
local  dealers  in  Virginia,  the  supreme  court  will 
not  assume,  for  the  purpose  of  sustaining  the 
act,  that  fresh  meat  will  or  may  become  un- 
wholesome if  transported  lOO  miles  or  more 
from  the  place  where  slaughtered  before  it  is  of- 
fered for  sale. — Id. 

Act  Va.  March,  1867,  requiring  all  flour 
brought  into  the  state  to  be  inspected,  the  own- 
er to  pay  therefor,  and  providing  a  penalty  for 
any  person  selling  such  flour  without  inspection, 
is  discriminating,  no  such  inspection  being  re- 
quired for  flour  manufactured  in  the  state,  and 
is  therefore  unconstitutional,  as  imposing  a  di- 
rect burden  on  commerce  among  the  states. — 
Voight  V.  Wright,  141  U.  S.  62,  11  S.  Ct  855, 
35  L.  Ed.  638. 

Act  La.  1888,  No.  147,  providing  that  the 
governor  shall  appoint  two  coal  gangers  to 
gauge  any  coal  or  coke  boat  or  barge  in  the 
state,  and  ascertain  the  number  of  bushels  in 
each  load ;  that  no  boat  load  of  coal  or  coke 
shall  be  sold  in  the  state  until  gauged,  etc., 
when  applied  to  boat  loads  of  coal  brought  from 
a  foreign  state,  on  the  navigable  waters  of  the 
United  States,  is  not  in  conflict  with  Const.  U. 
S.  art.  1,  §  8,  relating  to  interstate  commerce.— 
Pittsburgh  &  S.  Coal  Co.  v.  State  of  Louisiana, 
156  U.  S.  590,  15  S.  Ct.  459,  39  L.  Ed.  544. 
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A  statute  absolutely  proliibitiiiff  the  im- 
portation by  citizens  for  toeir  own  use  of  in- 
toxicating liquors,  without  regard  to  the  ques- 
tion of  their  purit^,  is  not  an  inspection  law  be- 
cause it  provides  for  the  examination  by  a  state 
chemist  of  all  liquors  sold  in  the  state.— Scott 
▼.  Donald,  17  S.  Ct  265, 165  U.  S.  58,  41  Ij.  Ed. 
632. 

A  state  inspection  law  may  operate  up<m 
imported  as  well  as  exported  articles.— Pataps- 
co  Guano  Co.  v.  Board  of  Agriculture  of  North 
Carolina,  18  S.  Ct.  862,  171  U.  S.  345,  43  L. 
Ed.  191,  affirming  decree  (C.  C.)  52  F.  690. 

An  inspection  law,  enacted  by  a  state  "in 
the  exercise  of  its  police  powers,"  within  the 
meaning  of  Wilson  Act  Aug.  8.  1890,  c.  728,  26 
Stat  313  [U.  S.  Comp.  St.  1901,  p.  3177],  sub- 
jecting to  laws  so  enacted  all  intoxicating  liq- 
uors arrlTing  in  the  state,  is  not  void  as  an  in- 
terference with  interstate  commerce  because  it 
operates  to  deter  shipments  into  the  state.  De- 
cree (C.  C.)  120  F.  144,  affirmed.— Pabst  Brew- 
ing Co.  ▼.  Crenshaw,  25  S.  Ct  552,  198  U.  S. 
17,  49  L.  Ed.  925. 

The  prohibition  against  the  receipt  by 
common  carriers  for  transportation  beyond  the 
limits  of  the  territory  of  hides  which  do  not 
bear  the  evidence  of  inspection  required  by 
Act  N.  M.  March  19,  1901,  is  a  valid  exercise 
of  the  police  power,  and  does  not  there  being 
no  congressional  legislation  coverin£[  the  sub- 
ject and  making  a  different  provision,  vio- 
late the  commerce  clause  of  the  federal  Con- 
stitution, although  hides  not  offered  for  trans- 
Sortation  are  not  required  to  be  inspected  after 
0  days  in  slaughterhouses,  and  not  at  all 
outside  of  the  slaughterhouses,  and  althousrh 
the  incidental  effect  of  the  statute  may  be  to 
levy  a  tax  upon  this  class  of  property.  Judg- 
ment (N.  M.  1904)  78  P.  74,  affirmed.— Territory 
of  New  Mexico  ex  re  EX  J.  McLean  &  Co.  v. 
Denver  &  R.  6.  B.  Co.,  27  S.  Ct  1,  203  U.  S. 
38,  51  L.  Ed.  78. 

Nothing  in  the  provision  of  Act  Feb.  2, 
1903,  c.  349,  52  Stat.  791  (U.  S.  Comp.  St. 
Supp.  1907,  p.  923),  that,  when  an  inspector  of 
the  Bureau  of  Animal  Industry  has  issued  a  cer^ 
tificate  that  he  has  inspected  animals  and  found 
them  free  from  disease,  such  animals  may  be 
introduced  into  any  state  without  further  in- 
spection, or  exaction  of  fees  of  any  kind  except 
such  as  may  be  ordered  or  exacted  by  the  Secre- 
tary of  .Agriculture,  precluded  the  enactment  of 
Laws  Kan.  1905.  p.  823,  c.  495,  §  27,  making  it 
a  m{s<iemeanor  for  any  person  to  transport  into 
the  state  cattle  from  any  point  south,  except  for 
immediate  slaughter,  without  having  first  caused 
them  to  be  inspected  and  passed  as  healthy  by 
the  proper  state  officials,  or  by  the  Bureau  of 
Animal  Industry  of  the  Interior  Department 
of  the  United  States.  Judgment,  State  v.  As- 
bell  (1906)  86  P.  457,  74  Kan.  397,  affirmed.— 
Asbell  V.  State  of  Kansas,  28  S.  Ct.  485.  209 
U.  S.  251,  52  L.  Ed.  778,  14  Ann.  Cas.  1101. 

A  regulation  promulgated  by  the  Secretary 
of  Agriculture  under  the  authority  of  Act  Feb. 
2,  1903.  c.  349,  32  Stat.  791  (U.  S.  Comp.  St 
Supp.  1907.  p.  923),  which  is  directed  to  the 
transportation  of  cattle  from  quarsntiued  states, 
and  which  in  terms  recognizes  restrictions  im- 
posed by  the  state  of  destination,  does  not  in- 
validate— ^at  least,  where  no  quarantined  areas 
are  involved— the  provision  of  Laws  Kan.  1905, 
p.  823,  c.  495,  §  27,  making  it  a  misdemeanor  for 
any  person  to  transport  into  the  state  cattle 
from  any  point  south,  except  for  immediate 
slaughter,  without  having  first  caused  them  to 
be  inspected  and  passed  as  healthy  by  the  prop- 
er state  officials,  or  by  the  Bureau  of  Animal 
Industry  of  the  Interior  Department  of  the  Unit- 
ed SUtes.— Id. 

Interstate  commerce  is  not  unlawfully  reg- 
ulated, in  the  absence  of  controlling  federal 
legislation,  by  Laws  Kan.  1905,  p.  828,  c.  495, 
I  27f  making  it  a  misdemeanor  for  any  person  to 
transport  into  the  state  cattle  from  any  point 


south,  except  for  Immediate  slaughter,  without 
having  first  caused  them  to  be  inspected  and 
passed  as  healthy  by  the  proper  state  officials, 
or  by  the  Bureau  of  Animal  Industry  of  the 
Interior  Department  of  the  United  States. — Id. 

Subjecting  all  kerosene  or  other  illuminat- 
ing oils  sold  or  offered  for  sale  in  the  state 
to  an  inspection  for  the  purpose  of  determining 
the  safety  and  value  of  such  oils  for  illumi- 
nating purposes,  as  is  done  by  the  North  Caro- 
lina act  of  March  8,  1909  (Acts  1909,  c.  554), 
is  a  proper  exercise  of  the  police  power,  and 
does  not  violate  the  commerce  clause  of  the 
federal  Constitution  (Const  art  1,  |  8).— (1912) 
Red  "C"  Oil  Mfg.  Co.  v.  Board  of  Agriculture 
of  North  Carolina,  32  S.  Ct  152,  222  U.  S. 
380,  56  L.  Ed.  240,  affirming  decree  (C.  a 
1909)  172  F.  695, 

Prohibition  against  sales  by  importing 
purchasers  of  concentrated  commercial  feeding 
stuffs  in  original  packages,  under  Laws  Ind. 
1907,  c  206,  without  compliance  with  its  re- 
quirements as  to  inspection,  is  a  proper  exer- 
cise of  the  police  power  and  not  an  unconstitu- 
tional regulation  of  interstate  commerce. — Sav- 
age V.  Jones,  82  S.  Ct  715,  225  U.  a  501,  66 
U  Ed  1182. 


—  Fees. 

See  10  Cent  Dig.  Commerce,  ||  48,  49,  SS,  63. 

Act  N.  C.  Jan.  21,  1891,  amending  certain 
sections  of  the  Code  providing  for  the  inspection 
of  fertilizers,  operated  to  repeal  all  previous 
laws  making  any  substantial  diversion  of  the 
money  to  be  derived  from  the  charge  of  25  cents 
per  ton  on  fertilizers  to  any  other  purposes  than 
those  connected  with  the  necessary  expenses  of 
inspection.— Pa tapsco  Guano  Co.  v.  Board  of 
Agriculture  of  North  Carolina,  18  S.  Ct  862, 
171  U.  S.  345,  43  U  Ed.  191,  affirming  decree 
(C.  C.)  52  F.  690. 

A  atate  inspection  law  imposing  a  charge 
which  it  declares  to  be  for  defraying  the  cost  of 
inspection  will  not  be  held  unconstitutional,  as 
an  unwarranted  tax  on  interstate  commerce, 
merely  because  some  of  the  revenue  derived 
therefrom  has  in  fact  been  aK>lied  to  other  pur- 
poses.—Id. 

Act  N.  C.  Jan.  21,  1891,  imposing  an  in- 
spection tax  of  25  cents  per  ton  on  fertilizers, 
is  not  ISO  excessive  as  to  make  the  act  a  mere 
levying  law,  obnoxious  to  the  objection  of  be- 
ing an  unwarrantable  interference  with  inter- 
state commerce.— Id. 

Interstate  cbmmerce  in  intoxicating  liq- 
uors is  not  unlawfully  burdened  by  an  inspec- 
tion law  enacted  by  a  state  "in  the  exercise  of 
its  police  powers,"  within  the  meaning  of  Wil- 
son Act  Aug.  8,  1890,  c.  728,  26  Stat  313  [U. 
S.  Ck)mp.  St  1901,  p.  8177],  subjecting  to  laws 
so  enacted  intoxicating  liquors  arriving  in  the 
state,  because  the  statute  does  not  provide  for 
an  adequate  inspection,  and  imposes  a  burden 
beyond  the  cost  of  inspection.  Decree  (C.  C.) 
120  F.  144,  affirmed.— Pabst  Brewing  Co.  v. 
Crenshaw,  25  S.  Ct.  552,  198  U.  S.  17,  49  L. 
Ed.  925. 

The  amount  of  the  fee  imposed  by  Act 
N.  M.  March  19,  1901,  for  the  inspection  of 
hides  offered  for  transportation  beyond  the 
limits  of  the  territory,  does  nOt  render  that 
statute,  if  otherwise  valid,  repugnant  to  the 
commerce  clause  of  the  federal  Constitutiout 
where  it  is  not  so  unreasonable  and  dispropor- 
tionate to  the  services  rendered  as  to  challenge 
the  good  faith  of  the  law.  Judgment  (N.  M. 
1904)  78  P.  74,  affirmed.— Territory  of  New 
Mexico  ex  rel.  K.  J.  McLean  &  Co.  t.  Denver 
&  R.  G.  R.  Co.,  27  S.  Ct  1,  203  U.  S.  38,  51 
L.  Ed.  78. 

A  charge  of  ^  cent  per  gallon,  made  by  the 
North  Carolina  oil  inspection  act  of  March  9, 
1909  (Acts  1900,  c.  554),  for  the  avowed  pur- 
pose of  defraying  the  expense  connected  with 
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the  inspection,  cannot  be  said,  in  advance  of 
the  experience  gained  from  the  actual  opera- 
tion of  the  act,  to  be  so  seriously  in  excess  of 
what  is  necessary  as  to  justify  the  imputation 
that  the  real  purpose  of  the  statute  was  to 
raise  a  revenue,  in  violation  of  the  commerce 
clause  of  the  federal  Constitution.— (1912)  Red 
"O"  Oil  'Mfg.  Co.  V.  Board  of  Agriculture  of 
North  Carolina,  32  S.  Ct.  152,  222  U.  8.  880, 
56  li.  Ed.  240,  affirming  decree  (C.  C.  1909)  172 
F.  685. 

An  inspection  charge  of  80  cents  per  hun- 
dred for  stamps  to  be  affixed  to  commercial 
feeding  stuffs,  under  Laws  Ind.  1007,  c.  206,  is 
not  so  unreasonably  in  excess  of  the  cost  of  in- 
spection as  to  invalidate  the  statutes,  when  ap- 
plied to  sales  by  importers  in  original  pack- 
ages.—Savage  V.  Jones,  32  S.  Ct  715,  225  U. 
S.  501.  56  11  Ed.  1182. 

Imposition  by  Code  Supp.  Iowa  1907,  §11 
5077a6-6077a24,  governing  the  inspection  and 
analysis  of  concentrated  reeding  stuffs,  of  an 
inspection  fee  of  ten  cents  per  ton  when  sold 
within  the  state,  or,  in  lieu  thereof,  of  an  an- 
nual license  fee  of  $100,  does  not  render  the 
statute  invalid  as  applying  to  sales  by  im- 
porters in  original  packages. — Standard  Stock 
Food  Co.  V.  Wright,  32  S.  Ct.  784,  225  U.  S. 
640,  56  L.  Ed.  1197. 

The  charge  of  1  cent  per  bushel  on  oysters 
coming  from  other  states  levied  by  Oyster  Law 
Md.  §  69,  to  defray  the  expenses  of  inspection 
and  other  expenses  of  the  State  Fishery  Force 
violates  Const.  U.  S.  art.  1,  |  8,  aa  unlawfully 
interfering  with  interstate  commerce,  where 
such  tax  regularly  yields  a  revenue  largely  in 
excess  of  the  amount  required  to  pay  the  sal- 
aries of  the  inspectors.— D.  E.  Foote  &  Co.  v. 
Stanley,  34  S.  Ct  377,  232  U.  S.  494,  58  L.  Ed. 
698,  reversing  decree  82  A.  380,  117  Md.  335. 

^=»52.  Qvarantiiie    and    other    sanitary 
regvdatioiia. 

See  10  Cent.  Dig.  Commerce,  |8  48,  49,  62,  68. 

While  some  of  the  rules  of  a  syst^n  of 
quarantine  laws  established  by  a  state  may 
aipount  to  regulations  of  commerce  with  foreign 
nations  or  among  the  states,  though  not  eo 
designed,  they  belong  to  that  class  which  the 
states  may  establish  until  congress  acts  in  the 
matter  by  covering  the  same  ground  or  forbid- 
ding state  laws.— Morgan's  Louisiana  &  T.  R. 
&  S.  S.  Co.  V.  State  Board  of  Health,  118  U.  S. 
455,  6  S.  Ct  1114,  30  L.  Bd.  237. 

The  Idaho  sheep  quarantine  act  of  March 
13,  1899,  authorizing  the  governor,  when  he 
h|i8  reason  to  believe  that  there  is  an  epidem- 
ic infectious  disease  of  sheep  in  localities  out- 
side the  state,  to  investigate  the  matter,  and, 
if  he  finds  that  the  disease  exists,  to  make  a 
proclamation  dedaiin^  such  localities  infected 
and  prohibiting  the  introduction  therefrom  of 
sheep  into  the  state,  except  under  such  restric- 
tions as,  after  consultation  with  the  state  sheep 
inspector,  he  may  deem  proper,  is  within  the 
pohce  power  of  the  state,  and  is  not  in  viola- 
tion of  the  federal  constitution  as  a  regulation 
of  interstate  commerce.  Judgment,  State  v. 
Rasmussen,  59  P.  933,  7  Idaho,  1,  52  L.  R.  A. 
78,  97  Am.  St.  Rep.  234,  affirmed.— Rasmussen 
V.  Stote  of  Idaho,  21  8.  Ct  594,  181  U.  S. 
198,  45  Ia  Ed.  820. 

Proper  quarantine  regulations  restricting 
the  importation  of  cattle  from  another  state 
on  account  of  the  danger  of  disease  do  not 
make  unconstitutional  regulations  of  commerce. 
Judgment,  St  Louis  S.  W.  Ry.  Co.  v.  Smith, 
49  S.  W.  627,  20  Tex.  Civ.  App.  451,  affirmed. 
—Smith  V.  St  Louis  &  S.  W.  Ry.  Co.  of  Texas, 
21  S.  Ct  603,  181  U:  S.  248,  45  L.  Ed.  847. 

The  overthrow  of  the  existing  state  quar- 
antine systems,  and  the  abrogation  of  the 
power  on  the  subject  of  health  and  quarantine 


exercised  by  the  states,  because  the  enactment 
of  state  laws  on  these  subjects  would  in  partic- 
ular instances  affect  interstate  and  foreign  com- 
merce, were  not  contemplated  by  the  act  of 
congress  of  Feb.  15,  1893,  c.  114,  27  Stat  449 
[U.  S.  Comp.  St  1901,  p.  3312],  ''granting  addi- 
tional quarantine  powers  and  imposing  addi- 
tional duties  upon  the  Marine  Hospital  serv- 
ice," in  view  of  the  provisions  of  section  3  of 
that  act  (27  Stat  450  [U.  S.  Comp.  St  1901, 
p.  3314]),  directing  the  supervising  surgeon  gen- 
eral to  co-operate  with  and  aid  state  and  mu- 
nicipal boards  of  health  in  the  execution  and 
enforcement  of  their  rules  and  regulations,  and 
those  made  by  the  secretary  of  the  treasury  to 
prevent  the  introduction  of  contagious  or  infec- 
tious diseases  into  the  United  States  from  for- 
eign countries.  Judgment  25  So.  591,  51  La. 
Ann.  645,  affirmed.— Compagnie  ITrancaise  De 
Navigation  A  Vapeur  v.  Board  of  Health  of 
State  of  Louisiana,  22  S.  Ct  811,  186  U.  S. 
880,  46  L.  Ed.  1209. 

No  unconstitutional  regulation  of  commerce 
is  made  by  Acts  La.  1898,  No.  192,  {  8,  under 
which  the  state  board  of  health  may  exclude 
healthy  persons  from  entering  a  locality  in- 
fested with  a  contagious  or  infectious  disease, 
whether  such  persons  come  from  within  or  with- 
out the  state.— Id. 

No  unconstitutional  burden  on  interstate 
commerce  is  made  by  the  provisions  of  Sess. 
Laws  Colo.  1885,  p.  335,  prohibiting  the  im- 
porting of  cattle  from  south  of  the  thirty-sixth 
parallel  of  north  latitude  between  April  1st  and 
November  1st,  unless  first  kept  for  90  days  at 
some  place  north  of  that  parallel,  or  unless  a 
certificate  of  freedom  from  contagious  or  in- 
fectious disease  has  been  obtain^  from  the 
state  veterinary  sanitary  board.  Judgment,  68 
P.  228,  affirmed.— Reid  v.  People  of  State  of 
Colorado,  23  S.  Ct  92,  187  U.  S.  137,  47  L.  Ed. 
108. 

The  subject  of  transportation  of  cattle 
from  one  state  to  another  is  not  so  far  covered 
by  the  provisions  of  the  animal  industry  act  of 
May  29,  1884  (23  Stat  31,  c.  60;  U.  S.  Comp. 
St.  1901,  p.  299),  for  the  investigation  and  sup- 
pression of  diseases  of  cattle,  or  those  relating 
to  the  exportation  of  diseased  cattle  to  ports 
in  foreign  countries  and  the  transportation  be- 
tween the  states  of  live  stock  known  to  be 
diseased,  as  to  preclude  the  enactment  of  Sess. 
Laws  Colo.  1885,  p.  335,  prohibiting  the  im^ 
portation  of  cattle  from  south  of  the  thirty- 
sixth  parallel  of  north  latitude  between  April 
1st  and  November  1st,  unless  first  kept  for 
90  days  at  some  place  north  ot  that  parallel, 
or  unless  a  certificate  of  freedom  from  con- 
tagious or  infectious  disease  has  been  obtained 
from  the  state  veterinary  sanitary  board.— Id. 

^=»54.  Preferences  and  discriminations. 

See  10  Cent.  Dig.  Commerce,  Sfi  71,  100,  106.  108,  111, 
134. 

A  state  statute  discriminating  between  ves- 
sels sailing  between  ports  of  the  same  state  and 
the  ports  of  different  states  is  invalid. — Spraigue 
V.  Thompson,  118  U.  S.  90,  6  S.  Ct  988,  30 
L.  Ed.  115,  reversing,  69  Ga.  409. 

Act  La.  July  1,  1882,  requiring  all  vessels 
to  pay  a  fee  for  examination  as  to  their  san- 
itary condition  when  they  pass  the  quarantine 
station,  is  not  objectionable,  under  Const  U.  S. 
art.  1,  §  9,  as  giving  a  preference  for  a  port  of 
one  state  over  those  of  another,  as  that  section 
is  a  restraint  upon  powers  of  the  general  govern- 
ment and  not  of  the  states,  and  can  have  no 
application  to  the  quarantine  laws  of  Louisiana. 
—Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  v. 
Board  of  Health,  118  U.  S.  455,  6  S.  Ct  1114, 
30  L.  Ed.  237. 

Rev.  St  111.  1881,  p.  137,  c  12,  giving  a 
lien,  in  certain  cases,  against  water  crafts,  for 
damages  done  by  them  in  IlUnois,  is  not  un- 
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constitutional^  is  against  flubdlTision  6  of  sec- 
tion 9  of  article  1  of  the  United  States  con- 
stitution, forbidding  the  enactment  of  laws  giv- 
ing the  ports  of  one  state  preference  over  those 
of  another. — Johnson  v.  Chicago  &  P.  El.  Co., 
119  U.  S.  388.  7  S.  Ct  254,  30  h,  Ed.  447. 

The  provision  of  the  dispensary  law  of 
South  Carolina  giving  to  the  state  officers  exclu- 
sive right  to  purchase  all  the  liquor  to  be  sold 
in  the  state,  thereby  vesting  in  them  the  power 
to  restrict  sales  in  the  state  to  the  products  of 
one  or  more  states,  to  the  exclusion  of  the 
products  of  other  states,  does  not  create  or  au- 
thorize a  discrimination  which  unlawfully  inter- 
feres with  interstate  commerce,  since  every 
resident  of  the  state  has  the  right,  which  can- 
not be  affected  by  state  legislation,  to  purchase 
from  a  nonresident  liquors  which  are  the  prod- 
uct of  any  state,  and  to  have  the  same  tran»* 
ported  into  the  state  for  his  own  use. — Vance  v. 
W.  A.  Vandercook  Co.,  18  S.  Ct  674,  170  U. 
S.  438,  42  L.  Ed.  1100,  modifying  judgment 
W.  A.  Vandercook  Co.  v.  Vance  (C.  C.)  80  F. 
786. 

The  provision  of  the  South  Carolina  dis- 
pensary law  which  authorizes  the  use  by  a 
resident  of  the  state  of  wine  or  liquors  made 
by  him  for  such  purpose  is  not .  discrimination 
against  the  products  of  other  states,  which  in- 
terferes with  interstate  commerce,  such  liquors 
being  subject  to  all  restrictions  as  to  sales  im- 
posed on  other  liquors. — Id. 

The  exemption  of  sales  of  intoxicating  liq- 
uors by  the  manufacturer  at  the  manufactory 
in  quantities  of  one  gallon  or  more,  which  is 
made  by  92  Ohio  Laws,  p.  34,  known  as  the 
"Dow  Law,"  being  applicable  to  such  sales  made 
at  any  manufactory  m  the  state,  without  regard 
to  the  residence,  citizenship,  or  domicile  of  the 
person,  co-partnership,  or  corporation  which 
owns  the  plant,  does  not  constitute  an  illegal 
discrimination  against  a  foreign  corporation 
which  has  its  manufactory  in  another  state. 
Decree,  Reymann  Brewing  Co.  v.  Bristor  (C. 
C.)  92  F.  28,  affirmed.— Reymann  Brewing  Co, 
V.  Brister,  21  S.  Ct.  201,  179  U.  S.  445,  45  L. 
Ed.  269. 

The  specifications  of  a  municipal  council,  in 
its  resolutions  and  ordinances  for  street  im- 
provements, that  Trinidad  Lake  asphalt  shall 
be  the  material  used,  does  not  constitute  such 
a  direct  interference  with  the  interstate  com- 
merce as  to  be  repugnant  to  the  commerce 
clause  of  the  federal  Constitution,  because  the 
particular  kind  of  asphalt  is  a  product  of  a 
foreign  country  and  there  are  deposits  in  sev- 
eral of  the  United  States  from  which  suitable 
asphalt  can  be  had.  Decree  (C.  C.)  117  F.  925. 
modified.— Field  v.  Barber  Asphalt  Pav.  Co.,  24 
S.  Ct.  784,  194  U.  S.  618,  48  L.  Ed.  1142. 

A  tax  upon  property  within  the  state  which 
is  the  product  of  the  soil  of  other  states,  im- 
posed under  the  authority  of  Const.  Tenn.  1870, 
art.  2.  §11  28-30,  and  Acts  Tenn.  1903,  p.  632, 
c.  258,  §§  1,  2,  which  exempt  like  property 
when  produced  from  the  soil  of  Tennessee^  vio- 
lates Const.  U.  S.  art.  1,  §  8,  as  directly  mter- 
fering  with  interstate  commerce.  Decree  (1906) 
95  S.  W.  816,  116  Tenn.  424,  reversed.— I.  M. 
Darnell  &  Son  Co.  v.  City  of  Memphis,  28  S. 
Ct.  247,  208  U.  S.  113,  52  L.  Ed.  413. 

Preference  is  not  given  to  the  ports'  of  one 
state  over  those  of  another  by  applying  to  ar- 
ticles intended  for  foreign  export  the  provi- 
sions of  Elkins  Act  Feb.  19,  1903,  c.  708,  32 
Stat  847  (U.  S.  Comp.  St  Supp.  1907.  p.  880). 
making  it  an  offense  against  the  United  States 
to  accept  transportation  of  goods  in  interstate 
or  foreign  commerce  at  less  than  the  carrier's 
published  rates. — Armour  Packing  Co.  v.  United 
States.  28  S.  Ct  428.  209  U.  S.  50,  52  L.  Ed. 
681 ;  Morris  &  Co.  v.  Same,  Id. ;  Cudahy  Pack- 
ing Co.  v.  Same,  Id.  Affirming  judgment  n907) 
153  F.  1.  82  C.  C.  A.  135.  14  L.  R.  A.  (N.  S.) 
400;   Chicago,  B.  &  Q.  Ry.  Co.  v.  Same,  28  S. 


Ct  439,  209  n.  S.  90.  52  L.  Ed.  698,  affirming 
judgment  (O.  C.  A.  1907)  157  F.  830,  85  C.  C. 
A.  194. 

^=»55.  Prohibitory  acts  and  ordiaaiLees* 

See  10  Cent  Dig.  Commerce,  IS  72-102. 

In  regulating  pilotage,  the  state  cannot  dis- 
criminate between  vessels  sailing  between  the 
ports  of  the  state  and  vessels  sailing  between 
the  ports  of  different  states.— Spraigue  v.  Thomp- 
son, 118  U.  S.  90,  6  S.  Ct  988,  30  L.  Ed.  115. 

The  interstate  commerce  clause  of  the  con- 
stitution does  not  affect  the  right  of  a  state  to 
prohibit  the  transportation  outside  its  limits  of 
game  killed  in  the  state.— Geer  v.  State  of  Con- 
necticut, 161  U.  S.  519,  16  S.  Ct  600,  40  L.  Ed. 
793. 

The  provision  of  Act  Cong.  Aug.  8,  1890, 
that  all  intoxicating  liquors  transported  into 
any  state,  or  remaining  there  for  use,  consump- 
tion, sale,  or  storage,  shall  be  "subject  to  the 
operation  and  effect  of  the  laws  of  such  state 
enacted  in  the  exercise  of  its  police  powers," 
to  the  same  extent  as  if  they  had  been  produced 
in  such  state,  does  not  confer  upon  any  state 
power  to  pronibit  the  importation  of  such  liq- 
uors by  any  one  except  certain  officers  appoint- 
ed by  the  state.— Scott  v.  Donald,  17  S.  Ct  265, 
165  U.  S.  58,  41  L.  Ed.  632. 

The  provisions  of  the  South  Carolina  dis- 
pensary act  of  January  2,  1895,  forbidding  the 
importation  of  intoxicating  liquors  by  any  one 
except  certain  state  officers  appointed  under  the 
act,  are  invalid,  as  being  a  restriction  on  inter- 
state commerce. — Id. 

Oleomargarine  has  become  a  proper  subject 
of  interstate  commerce,  and  no  state  has  author- 
ity to  entirely  forbid  its  importation  on  the 
ground  that  it  is  a  newly  discovered  or  invent- 
ed article,  whose  wholesomeness  as  a  food  prod- 
uct the  state  is  entitled  to  determine  for  itself. 
— Schollenberger  v.  Commonwealth  of  Pennsyl- 
vania, 18  S.  Ct.  757,  171  U.  S.  1,  43  L.  Ed.  49. 

An  article  which  congress  taxes,  and  rec- 
ognizes as  a  proper  subject  of  foreign  and  in- 
terstate commerce,  cannot  be  totally  excluded 
from  a  state  merely  because  it  is  subject  to 
adulteration  with  substknces  injurious  to  health. 
—Id. 

The  fact  that  an  article  of  food,  which  is 
wholesome  in  its  pure  state,  is  subject  to  be 
adulterated  with  other  substances,  so  as  to  be 
deleterious  to  health,  ^ves  a  state  legislature 
no  right  to  forbid  the  introduction  of  the  pure 
article  into  the  state. — Id. 

A  legislative  restriction  on  or  prohibition 
of  the  sale  of  cigarettes,  the  use  of  which  ia 
somewhat  generally  believed  to  be  deleterious, 
particularly  to  young  people,  is  within  the  po- 
lice i)ower  of  the  legislature  provided  it  does 
not  apply  to  original  packages  or  make  any 
discrimination  against  cigarettes  imported  from 
other  states,  and  if  there  is  no  doubt  that  the 
statute  is  designed  for  •  the  protection  of  the 
public  health.  Judgment  48  S.  W.  305,  101 
Tenn.  563,  50  L.  R.  A.  478,  70  Am.  St  Rep. 
703,  affirmed.— Austin  v.  State  of  Tennessee,  21 
S.  Ct  132,  179  U.  S.  343,  45  L.  Ed.  224. 

The  prohibition  against  the  sale  within  the 
state  of  adulterated  food  products  which  is 
made  by  Laws  N.  Y.  1893,  p.  1510,  c.  661,  f 
41,  does  not  as  applied  to  food  products  im- 
ported into  tne  United  States  throuffh  the  chan- 
nels of  foreign  commerce,  violate  tffe  commerce 
clause  of  the  federal  Constitution,  but  is  a 
valid  exercise  of  the  police  power  of  the  state 
to  legislate  for  the  benefit  of  its  people  in 
the  prevention  of  deception  and  fraud.  Judg- 
ment 63  N.  E.  1097,  171  N.  Y.  329,  98  Am,  St 
Rep.  599,  affirmed.— Crossm an  v.  Lurman,  24 
S.  Ct  234,  192  U.  S.  189,  48  L.  Ed.  401. 

Rights  under  the  commerce  clause  of  the 
federal  Constitution  are  not  infringed  by  the 
provisions  of  Act  N.  J.  March  24,  1899,  p.  514, 
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§  20,  as  amended  by  Act  March  22,  1901,  p. 
317,  under  which  a  conviction  may  be  had  for 
using  a  dredge  in  tidal  waters  of  the  state  for 
the  purpose  of  catching  oysters  upon  leased 
lands  without  the  consent  of  the  lessees.  Judg- 
ment, State  V.  Lee  (1905)  59  A.  1118,  affirmed.— 
Lee  V.  State  of  New  Jersey,  28  S.  Ct.  22.  207 
U.  S.  67,  52  L.  Ed.  106. 

Foreign  commerce  is  not  unconstitutionally 
regulated  by  the  provisions  of  Laws  N.  Y.  1900, 
p.  22.  c.  20,  under  which  the  possession  of  game 
within  the  state  during  the  closed  se^ison— except 
upon  giving  the  bond  provided  by  the  statute 
against  its  sale— is  forbidden,  although  the  game 
may  have  been  lawfully  taken  in  foreign  coun- 
tries during  the  open  season  there.  Judgment 
(1906)  76  N.  E.  1032,  184  N.  Y.  126,  3  L.  R.  A. 
(N.  S.)  163,  affirmed.— People  of  State  of  New 
York  V.  Hesterberg,  29  S.  Ct  10,  211  U.  S.  31, 
53  L.  Ed.  75. 

•  Delivery  for  shipment  in  Interstate  commerce 
of  citrus  fruits  unfit  for  consumption  may  be 
made  a  criminal  offense,  as  is  done  by  Laws  Fla. 
1911,  c.  6236,  under  the  police  power  of  the 
state.— Sligh  v.  Kirkwood,  35  S.  Ct.  501,  237  U. 
S.  52,  59  L.  Ed.  835,  affirming  judgment  61  So. 
185,  65  Fla.  123. 

^=956*  Besulatioa   of    oondnct   of  biut- 
neaa. 

Sa*  U  Cant.  Dig.  Commerce,  S9  72-102. 


— —  In   general. 

See  10  Cent  Dig.  Commerce,  8S  72-76,  88,  90,  97-102. 

Though  the  regulation  of  public  wharves 
and  wharfage  on  navigable  waters  may  properly 
fall  within  the  commercial  powers  of  congress, 
stilly  in  the  absence  of  national  legislation,  the 
powers  of  the  state  therein  are  complete,  and 
an  ordinance  of  a  city  requiring  vesels  discharg- 
ing or  receiving  freight  at  a  wharf  built  and 
owned  by  it  to  pay  certain  rates  is  not  in  con- 
flict with  Const,  art.  1,  §  8,  as  being  a  regulation 
of  interstate  commerce.— Parkersburg  &  O.  R. 
Transp.  Co.  v.  City  of  Parkersburg,  107  U.  S. 
091,  2  S.  Ct.  732.  27  L.  Ed.  584. 

The  ordinance  of  the  city  of  New  Orleans 
of  January  17,  1875,  passed  in  pursuance  of 
authority  conferred  by  the  Louisiana  statute 
(Act  March  16,  1870,  No.  7.  §  12),  fixing  rates 
of  wharfage,  is  not  in  conflict  with  the  provi- 
sions of  the  United  States  constitution  confer- 
ring power  upon  congress  to  regulate  commerce, 
although  the  ordinance  of  May  17,  1881,  author- 
ized a  sale  of  the  revenue  of  the  wharves  for 
five  years,  on  condition  of  the  purchaser  keeping 
them  in  repair,  constructing  new  wharves,  light- 
ing the  wharves,  and  paying  a  certain  amount, 
a  part  of  which  should  be  used  for  maintaining 
a  harbor  police.— Oua<:hita  &  Mississippi  River 
Packet  Co.  v.  Aiken,  121  U.  S.  444,  7  S.  Ct 
907,  30  L.  Ed.  976. 

Laws  N.  Y.  1888,  c.  581,  fixes  a  maximum 
charge  of  five-eighths  of  a  cent  per  bushel  for 
elevating,  receiving,  weighing,  and  discharging 
grain  b^  means  of  floating  or  stationary  ele- 
vators, in  any  city  of  the  state  containing  a 
population  of  130,000  or  over.  Held,  that  the 
fact  that  the  elevators  are  largely  employed  in 
the  transfer  of  grain  which  is  in  course  of 
transportation  from  the  western  states  to  the 
seaboard  does  not  render  the  act  obnoxious,  as 
a  regulation  of  interstate  commerce. — Budd  v. 
People  of  State  of  New  York,  143  U.  S.  517, 
12  S.  Ct.  468,  36  L.  Ed.  247. 

Laws  N.  D.  1891,  c.  126,  declaring  all  build- 
ings, elevators,  or  warehouses  in  the  state  erect- 
ed and  operated  "for  the  purpose  of  buying,  sell- 
ing, storing,  shipping,  or  handling  grain  for 
profit,"  public  warehouses  (section  4),  and  pre- 
scribing maximum  rates  of  charges  for  storing 
and  handling  grain  therein  (section  11),  does  not 
amount  to  a  regulation  of  commerce  among  the 
states.— Brass  v.   State  of  North  Dakota,   153 


,  U.  S.  391,  14  S.  Ct.  857.  38  L.  Ed.  757,  affirm- 
ing judgment  State  v.  Brass,  2  N.  D.  482.  52 
N.  W.  408. 

The  requirement  of  the  South  Carolina  dis- 
pensary law  that  a  resident  of  the  state  intend- 
ing to  have  liquors  shipped  into  the  state  for 
his  own  use  shall  certify  such  intention  to  the 
state  chemist,  who  shall  be  furnished  with  a 
sample  for  testing,  and,  if  found  pure,  shall 
issue  a  certificate  to  the  proposed  consignor  au- 
thorizing the  shipment,  and  providing  that  any 
package  brought  into  the  state  without  such 
certificate  attached  shall  be  seized  and  confis- 
cated, is  void,  as  an  unauthorized  interference  by 
the  state  with  interstate  commerce. — Vance  v. 
W.  A.  Vandercook  Co.,  18  S.  Ct.  674,  170  U.  S. 
438,  42  L.  Ed.  1100,  modifying  judgment  W. 
A.  Vandercook  v.  Vance  (C.  C.)  80  F.  786. 

Interstate  commerce  is  not  unlawfully  regu- 
lated, at  least,  in  the  absence  of  congressional 
action,  by  the  Tennessee  anti-trust  act  of  March 
16,  1903  (Laws  1903,  c.  140),  under  which,  as 
construed  by  the  state  court,  a  foreign  oil  com- 
pany may  be  excluded  from  doing  domestic  busi- 
ness in  the  state  because  it  has  induced  mer- 
chants in  that  state,  by  a  gift  of  oil,  to  revoke 
orders  on  a  rival  company  for  oil  to  be  shipped 
into  the  state.— (1910)  Standard  Oil  O.  of  Ken- 
tucky V.  State  of  Tennessee  ex  rel.  Gates,  30  S. 
Ct.  543,  217  U.  S.  413,  54  L.  Ed.  817,  affirming 
decree.  State  v.  Standard  Oil  Co.  of  Kentucky 
(1908)  110  S.  W.  565,  120  Tenn.  86. 

Congress  did  not  exceed  its  powers  under 
the  cominerce  clause  by  enacting  Act  Feb.  4. 
1887,  §  20,  as  amended  by  Act  June  29,  1906,  $ 
7,  compelling  carriers  by  water  in  Great  Lakes 
engaged  in  transportation  of  passengers  and 
property,  partly  by  water  under  a  joint  ar- 
rangement for  continuous  carriage,  to  make 
annual  reports  embracing  joint  rail  and  water 
business  and  other  business  of  the  carriers 
as  weU.— (1912)  Interstate  Commerce  Commis- 
sion V.  Goodrich  Transit  Co..  32  S.  Ct  436. 
224  U.  S.  194,  56  L.  Ed.  729,  reversing  judg- 
ment (Com.  C.  1911)  Goodrich  Transit  Co.  v. 
Interstate  Commerce  Commission,  190  F.  943. 

The  right  of  foreign  corporations  to  do  an 
interstate  business  cannot  under  the  commerce 
clause  be  restricted  as  is  attempted  by  Gen.  St. 
Kan.  1905,  §  1358,  requiring  such  corporation, 
as  a  condition  to  doing  business,  to  file  a  state- 
ment of  their  financial  condition. — Buck  Stove 
&  Range  Co.  v.  Vickers,  33  S.  Ct.  41,  220  U. 
S.  205,  57  L.  Ed.  189,  reversing  judgment  101  P. 
668,  80  Kan.  29. 

A  foreign  corporation  doing  local  business 
within  the  state  may,  within  the  commerce 
clause  of  the  Constitution,  be  required  to  file 
a  copy  of  its  charter  conformably  to  Laws 
Tenn.  1895,  c.  81,  as  a  condition  to  its  right 
to  sue  in  the  state  courts. — Interstate  Amuse- 
ment Co.  V.  Albert,  36  S.  Ct.  168,  239  U.  S. 
560,  60  L.  Ed.  439,  affirming  judgment  161  S. 
W.  488,  128  Tenn.  417, 

^=>58.  —  Railroads. 

See  10  Cent.  Dig.  Commerce,  SS  77-86.  100. 

Act  Ala.  Feb.  28,  1887,  requiring  locomotive 
engineers  to  be  examined  and  licensed  by  a 
board  appointed  by  the  governor,  and  prescrib- 
ing penalties  for  its  violation,  is  not  unconstitu- 
tional, as  a  regulation  of  interstate  commerce, 
even  in  the  case  of  an  engineer  operating  a 
locomotive  attached  to  a  train  running  from  a 
point  in  that  state  to  points  in  other  states. — 
Smith  V.  Alabama,  124  U.  S.  465,  8  S.  Ct.  584, 
31  L.  Ed.  508. 

Act  Ala.  June  1,  1887,  providing  that  en- 
gineers and  other  railroad  employes  shall  be  ex- 
amined by  a  medical  board,  to  determine  wheth- 
er or  not  they  are  ''colorblind,"  and  making 
their  employment  penal  unless  they  have  cer- 
tificates of  fitness,  IS  not  repugnant  to  the  pow- 
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er  vested  in  congress  to  regulate  commerce,  as 
applied  to  a  railway  company  having  its  lines, 
on  which  the  engineer  runs,  in  different  states. 
—Nashville,  C.  &  St  L.  Ry,  Co.  v.  Alabama,  128 
U.  S.  96,  9  S.  Ct.  28,  32  L.  Ed.  352. 

Const.  Ky.  1891,  f  201,  prohibiting  consoli- 
dation by  a  railroad  with  a  parallel  or  compet- 
ing road,  is  not  an  interference  with  the  power 
of  congress  over  interstate  commerce. — Louis- 
ville &  N.  R.  Co.  V.  Commonwealth  of  Ken- 
tucky. 161  U.  S.  677.  16  S.  Ct.  714,  40  L.  Ed. 
849,  affirming  decree  97  Ky.  675,  31  S.  W.  476. 

A  police  r^rulation  of  a  state  prohibiting  the 
running  of  freight  trains  on  the  Sabbath  is  not 
invalid,  as  interfering  with  interstate  commerce, 
though  in  effect  preventing  freight  trains  from 
passing  through  the  state  on  that  day  from  and 
to  adjacent  states. — Hennington  v.  State  of  Geor- 
gia. 163  U.  S.  299.  16  S.  Ct.  1086.  41  L.  Ed. 
166.  affirming  judgment  90  Ga.  396,  17  S.  E. 
1009. 

Rev.  St  HI  1889,  c  114.  |  88,  providing 
that  all  regular  passenger  trains  shall  stop  a 
sufficient  length  of  time  at  the  railroad  sta- 
tions and  county  seats  to  receive  and  let  off 
passengers  with  safety,  as  construed  by  the 
state  supreme  court,  requiring  a  fast-mail  train, 
carrying  interstate  passengers  and  the  United 
States  mail  from  Chicago  to  places  south  of  the 
Ohio  river,  over  an  interstate  highway  estab- 
lished by  authority  of  congress,  to  turn  aside 
from  the  direct  interstate  route,  and  run  to  the 
station  in  Cairo,  three  miles  and  a  half  away 
from  that  route,  and  back  again,  in  order  to  re- 
ceive and  discharge  passengers  at  that  station,- 
for  the  interstate  travel  to  and  from  which  the 
railroad  company  furnishes  other  and  ample 
accommodation,  is  an  unconstitutional  olMtruc- 
tion  of  interstate  commerce,  and  of  the  passage 
of  the  United  States  mails.— Illinois  Cent.  It. 
Co.  V.  People  of  State  of  Illinois,  163  U.  S.  142, 
16  S.  Ct  1096,  41  L.  Ed.  lOT. 

A  state  statute  requiring  every  regular 
passenger  train  running  wholly  within  the  state 
to  stop  at  all  stations  at  county  seats  directly 
in  its  course  is  not  an  interference  with  inter- 
state commerce.  59  N.'W.  487,  57  Minn.  385. 
affirmed.— Gladson  v.  State  of  Minnesota,  1y 
S.  Ct  627,  166  U.  S.  427,  41  L.  Ed.  1064. 

Rev.  St  Ohio  1890.  $  3320,  requiring  all 
railroad  companies  operating  lines  within  the 
state  to  cause  three,  each  way.  of  its  regular 
passenger  trains,  if  so  many  are  run  daily,  to 
stop  at  a  city  or  village  containing  over  S.OCK) 
inhabitants  to  receive  and  discharge  passengers, 
is  not  inconsistent  with  Rev.  St  U.  S.  f  5258, 
authorizing  every  railroad  company  to  carry 
over  its  road,  etc.,  all  passengers,  troops,  gov- 
ernment supplies,  mails,  freight,  and  property, 
on  their  way  from  one  state  to  another,  and  to 
connect  with  roads  of  other  states  so  as  to 
form  continuous  lines  for  transportation  to  the 
place  of  destination,  since  that  section  was  not 
mtended  to  interfere  with  the  state*s  author- 
ity to  enact  regulations  desisned  to  subserve 
public  convenience,  which  ono^  incidentally  or 
remotely  affected  interstate  commerce,  and  were 
not  in  themselves  regulations  thereof. — Lake 
Shore  &  M.  S.  Ry.  Co.  v.  State  of  Ohio,  19  S. 
Ct  465,  173  U.  S.  285,  43  L.  Ed.  702. 

The  requirement  that  all  regular  passenger 
trains  must  stop  at  county  seats,  which  is 
made  by  Act  111.  March  21,  1874,  §  26,  con- 
stitutes a  direct  burden  upon  interstate  com- 
merce, in  violation  of  the  United  States  consti- 
tution, so  far,  a^  least  as  that  statute  requires 
through  interstate  passenger  trains  to  stop  at 
such  stations,  when  adequate  train  service,  has 
been  provided  for  local  traffic.  Judgment.  51 
N.  E.  842.  175  111.  359,  reversed.— Cleveland. 
C,  C.  &  St  L.  Ry.  Co.  v.  People  of  State  of 
Illinois.  20  S.  Ct  722,  177  U.  S.  514,  44  L. 
Ed.  868. 

The  requirement  of  track  connections  and 
^cilities  for  the  interchange  of  cars  and  traf- 


fic at  railroad  Intersections,  which  is  made  by 
Gen.  Laws  Minn.  1895,  c  91,  §  3,  does  not  con- 
stitute an  unconstitutional  regulation  of  com- 
merce. Judgment  Jacobson  v.  Wisconsin  M.  & 
P.  R.  Co.,  74  N.  W.  893,  71  Minn.  519,  40  L. 
R.  A.  389.  70  Am.  St  Rep.  358,  affirmed.— 
Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  21  S, 
Ct  115,  179  U.  S.  287,  45  L.  Ed.  194. 

When  applied  to  interstate  shipments,  the 
provision  of  Rev.  St  Tex.  arts.  4497-4500,  as 
amended  by  Acts  1899.  p.  67,  which  penalizes 
the  failure  of  a  railway  company  to  furnish 
cars  to  a  shipper  within  a  certain  number  of 
days  after  the  latter's  requisition  in  writing  in 
the  sum  of  $25  per  day  for  each  car  not  so  fur- 
nished, and  admits  of  no  excuse  except  such  as 
arises  from  ''strikes  or  other  public  calamity," 
is  an  unconstitutional  regulation  of  interstate 
commerce.  Judgment,  83  S.  W.  53, 36  Tex.  Civ. 
App.  606,  reversed.— Houston  &  T.  C.  R.  Co. 
V.  Mayes,  26  S.  Ct  491,  201  U.  S.  321,  50  L. 
Ed.  772. 

Interstate  commerce  is  unconstitutionally 
interfered  with  by  an  order  of  the  Mississippi 
railroad  commission,  made  in  the  exercise  of  its 
discretionary  authority,  under  Code  Miss.  1892, 
§§  3550.  4302.  requirin|;  a  railway  company  to 
stop  its  interstate  mail  trains  at  a  specified 
county  seat,  where  jiroper  and  adequate  rail- 
way passenger  facilities  are  otherwise  afforded 
that  station.  Judgment  Illinois  Cent  R.  Co.  v. 
Mississippi  Railroad  Commission  (1905)  138 
F.  327,  70  C.  C.  A.  617,  affirmed.— Mississippi 
Railroad  Commission  v.  llinois  Cent  R.  Co., 
27  S.  Ct  90,  203  U.  S.  335,  51  L.  Ed.  209. 

An  order  made  under  state  authority,  re- 
quiring a  railroad  company  to  stop  on  signal 
two  of  its  through  fast  mail  trains  running 
between  Jersey  City,  New  Jersey,  and  Tampa, 
B^lorida,  at  a  small  town  in  South  Carolina 
which  is  also  the  junction  point  with  a  small 
branch  road,  is  void  as  a  direct  regulation  of 
interstate  commerce,  where,  in  addition  to  sev- 
eral local  trains  daily,  the  residents  of  such 
town  are  furnished  daily  one  slower  through 
train  each  way.  Judgment,  Railroad  Com'rs 
V.  Atlantic  Coast  Line  R.  Co.  (1906)  54  S.  E. 
224,  74  S.  C.  80,  reversed.— Atlantic  Coast  Line 
R.  Co.  V.  Wharton,  28  S.  Ct  121,  207  U.  S. 
328,  52  L.  Ed.  230. 

Congress  may  prescribe,  as  between  an  in- 
terstate carrier  and  such  of  its  employes  as  are 
engaged  in  interstate  commerce,  that  the  car- 
rier shall  be  liable  for  the  death  or  injury  of 
any  such  employ^  while  so  engaged  which  may 
result  from  the  negligence  of  a  fellow  servant 
Judgments  (C.  C.  1906)  148  F.  986,  and  (C.  C. 
1907)  148  F.  997,  affirmed.— Howard  v.  Illinois 
Cent  R.  Co.,  28  S.  Ct.  141,  207  U.  S.  403,  52 
L.  Ed.  297;    Brooks  v.  Southern  Pac  Co.,  Id. 

A  regulation  of  intrastate  as  well  as  of 
interstate  commerce,  and  therefore  one  beyond 
the  power  of  Congress  to  enact  is  made  by  the 
provision  of  Employer's  Liability  Act  July  11, 
1906.  c.  3073,  34  Stat  232  [U.  S.  Comp.  St 
Supp.  1907,  p.  8911,  that  "every  common  carrier 
engaged  in  trade  or  commerce"  in  the  District 
of  Columbia  or  in  the  territories  or  between 
the  several  states  shall  be  liable  for  the  death 
or  injury  of  "any  of  its  employes"  which  may 
result  from  the  negligence  of  "any  of  its  offi- 
cers, agents,  or  employ^."— Id. 

There  is  no  such  connection  between  in- 
terstate commerce  and  membership  in  a  labor 
organization  as  to  authorize  Congress,  by  Act 
June  1,  1898,  c.  370,  §  10,  30  Stat  424  IV.  S. 
Comp.  St  1901,  p.  32051,  to  make  it  a  crime 
against  the  United  States  for  an  agent  or  offi- 
cer of  an  interstate  carrier,  having  full  au- 
thority in  the  premises  from  his  principal,  to 
discharge  an  employ 6  from  service  to  such  car- 
rier because  of  such  membership  on  his  part. 
Judgment,  United  States  v.  Adair  (D.  C.  1907) 
152  F.  737,  reversed.— Adair  v.  United  Stately 
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28  S.  Ct.  277,  208  U.  S,  101,  52  L.  Bd.  436^  13 
Ann.  Gas.  764. 

Interstate  commerce  is  not  bordened  by 
reqniring  railroad  companies  to  operate  a  par- 
ticular line  which  they  selected,  or  represented 
that  they  had  selected,  in  a  petition  to  the  state 
railroad  commission  for  approval  of  a  consolida- 
tion, although  compliance  may  entail  expense, 
or  require  the  exercise  of  eminent  domain. 
Judgment  (1906)  41  So.  259,  89  Miss.  724,  af- 
firmed.—Mobile,  J.  &  K.  C.  R.  Co.  V.  State  of 
Mississippi,  28  S.  Ct.  650,  210  U.  S.  187,  52 
L.   Ed.  1016. 

A  state  may  regulate,  at  least,  in  the  ab- 
sence of  congressional  action  upon  the  same 
subject-matter,  the  manner  in  which  interstate 
trains  shall  approach  dangerous  crossings,  the 
signals  which  shall  be  given,  and  the  control  of 
the  trains  wh^ch  shall  be  required  under  such 
circumstances.-^(1910)  Southern  Ry.  Co.  v. 
King,  30  S.  Ct.  594,  217  U.  S.  524,  54  L.  Ed. 
868,  affirming  judgment  (190»)  160  F.  332,  87 
C.  C.  A.  284. 

Prescribing  a  minimum  of  3  brakemen  for 
freight  trains  of  more  than  25  cars,  operated 
in  the  state,  as  is  done  by  Laws  Ark.  1907, 
No.  116,  does  not  amount  to  an  unconstitution- 
al reguiation  of  interstate  commerce  when  ap- 
plied to  a  foreign  railway  company  engaged 
m  such  commerce.— (1911)  Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  State  of  Arkansas,  31  S.  Ct.  275, 
219  U.  S.  453,  55  L.  Ed.  290,  affirming  judg- 
ment (1908)  111  S.  W.  456,  86  Ark.  312. 

The  restrictions  upon  the  hours  of  labor  of 
railway  employ^  connected  with  the  movement 
of  trains  in  Interstate  transportation,  made  by 
Act  March  4,  1907,  c.  2939,  34  Stat.  1415  (U. 
S.  Comp.  St  Supp.  1909,  p.  1170),  are  not 
unconstitutional  because  many  of  such  em- 
ployes are,  by  virtue  of  practical  necessity,  also 
employed  in  intrastate  transportation. — Balti- 
more &  O.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 31  S.  Ct  621,  221  U.  S.  612,  55  L. 
Ed.  878. 

Congress,  in  the  exercise  of  its  power  over 
commerce,  could  enact  the  provisions  of  Act 
March  4,  1907,  c.  2939,  34  Stat  1415  (U.  S. 
Comp.  St  Supp.  1909,  p.  1170)  restricting  the 
hours  of  labor  of  railway  employes  who  are 
connected  with  the  movement  of  trains  in  In- 
terstate or  foreign  commerce. — Id. 

Removal  of  existing  railway  bridges  over  a 
navigable  stream  which  formed  necessary  parts 
of  an  interstate  commerce  railroad  cannot  be 
ordered  by  a  state  court,  even  in  the  expecta- 
tion that  such  order  will  lead  to  the  elevation 
of  the  bridges,  which  the  state  court  could  not 
order  without  authority  of  the  Secretary  of 
War.— Kansas  City  Southern  Ry.  Co.  v.  Kaw 
Valley  Drainage  Dist.  Wyandotte  County, 
Kan.,  34  S.  Ct  564,  233  U.  S.  75.  58  L.  Ed. 
857,  reversing  judgment  Kaw  Valley  Drainage 
Dist.  of  W>andotte  Co.  v.  Kansas  City  Ter- 
minal Ry.  Co..  123  P.  991,  87  Kan.  272. 

An  order  of  the  state  railroad  commission 
requiring  a  carrier,  on  demand  of  a  carrier  or 
shipper,  to  switch  empty  cars  from  any  con- 
nection with  an  interstate  railroad  to  a  desig- 
nated side  track  within  its  own  terminals  to  be 
loaded  with  goods  for  interstate  commerce  and 
to  move  the  same  back  to  the  comoetitor's  line, 
is  invalid  as  a  regulation  of  interstate  com- 
merce.—Illinois  Cent  R.  Co.  v.  De  Fuentes,  35 
S.  Ct  275,  236  U.  S.  157,  59  L.  Ed.  517. 

The  federal  Supreme  Court  wiU  assume 
that  no  disregard  of  interstate  commerce  needs 
is  involved  by  order  of  the  state  Railroad  Com- 
mission applying  to  intrastate  traffic,  as  to  in- 
terchange of  cars  between  railroad  and  electric 
railway  company  in  a  specified  town,  in  accord- 
ance with  Pub.  Acts  Mich.  1907,  No.  312.  i  7. 
—Michigan  Cent  R.  Co.  v.  Michigan  R.  R. 
Commission,  35  S.  Ct  422,  236  U.  S.  615,  59 


L.  Ed.  750,  affirming  judgment  Michigan  R. 
Commission  v.  Michigan  Cent  R.  Co.,  132  N. 
W.  1068,  168  Mich.  230. 

Requirement  that  certain  villages  must  be 
given  two  passenger  trains  each  way  each  day 
under  St  Wis.  1898,  J  1801,  as  amended  by 
Laws  Wis.  1911,  c.  483,  without  regard  to  the 
adequacy  of  the  existing  passenger  service,  is 
an  unlawful  burden  on  interstate  commerce  as 
aoplied  to  road  running  only  interstate  trains. — 
Cfnicago,  B.  &  Q.  R.  Co.  v.  Railroad  Commis- 
sion of  Wisconsin.  35  S.  Ct  560,  237  U.  S. 
220,  59  L.  Ed.  926,  reversing  judgment  140  N. 
W.  296,  152  Wis.  654. 

A  state  statute  forbidding  the  switching  of 
cars  over  public  crossings  in  cities  of  the  first 
and  second  class  with  a  crew  containing  less 
than  a  specified  number  of  employes  is  not  vi- 
olative of  the  commerce  clause  of  the  federal 
Constitution. — St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
State  of  Arkansas,  36  S.  Ct  443,  240  U.  S. 
518,  60  L.  Ed.  776,  affirming  judgment  170  S. 
W.  580,  114  Ark.  486. 


-*—  TelesvAplM  and  telepHoaes. 

See  10  Cent  Dig.  Commerce,  H  87,  100. 

Rev.  St  Ind.  1881,  i  4176,  prescribing  the 
order  in  which  telegraphic  dispatches  shall  be 
sent,  and  section  4l78.  requiring  the  delivery, 
by  messenger,  of  such  dispatches,  if  the  persons 
to  whom  they  are  addressed,  or  their  agents, 
reside  within  one  mile  of  the  station,  or  within 
the  city  or  town  in  which  it  is  located,  are  in- 
valid with  respect  to  dispatches  to  be  delivered 
in  other  states. — Western  Union  Tel.  Co.  v. 
Pendleton,  122  U.  S.  347,  7  S.  Ct  1126,  30  L. 
Ed.  1187. 

A  state  statute  requiring  telegraph  com- 
panies to  transmit  and  deliver  dispatches  with 
impartiality,  good  faith,  and  due  diligence,  un- 
der penalty  of  $100  in  each  case  (Act  Ga.  Oct. 
22,  1887),  is  not  void,  as  to  messages  coming 
from  without  the  state,  as  an  unwarrantable 
interference  with  interstate  commerce,  in  the 
absence  of  any  legislation  by  congress  on  the 
subject— Western  Union  Tek  Co.  v.  James,  1^ 
U.  S.  650,  16  S.  Ct  934,  40  L.  Ed.  1105. 

Interstate  commerce  is  not  unconstitution- 
ally regulated  by  a  state  statute  under  which,  as 
construed  by  the  state  courts,  a  telegraph-  com- 
pany cannot  limit  its  liability  for  its  negligent 
failure  to  deliver  a  telegram  addressed  to  a  pet- 
son  in  another  8tate.~r(1910)  Western  Union 
Telegraph  Co.  v.  Comioercial  Milling  Co.,  31 
S.  CS.  59,  218  U.  S.  406,  54  L.  Ed.  1088,  36 
L.  R.  A.  (N.  S.)  220,  21  Ann.  Cas.  815,  af- 
firming judgment  Commercial  Milling  Co.  v. 
Western  Union  T^elegraph  Co.  (1909)  115  N. 
W.  698,  151  Mich.  425. 

A  recovery  in  a  South  Carolina  court  of 
damages  for  mental  anguish  from  failure  to  de- 
liver a  telegram  in  the  city  of  Washington  for- 
warded from  South  Carolina,  where  received, 
cannot  be  authorized,  as  is  done  by  Civ.  Code 
S.  C.  1902,  §  2223,  as  construed  by  the  state 
courts,  without  violating  the  commerce  clause 
of  the  federal  Constitution. — Western  Union 
Tel.  Co.  V.  Brown.  34  S.  Ct  955,  234  U.  S. 
542.  58  li.  Ed.  1457,  reversing  judgment  Brown 
V.  Western  Union  Telegraph  Co.,  75  S.  E.  642, 
92  S.  C.  354. 
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Bee  10  Cent  Dig.  Commerce,  81  91-96. 

Laws  1888,  c.  71,  which  prohibits  the  sale 
of  intoxicating  liquors  within  the  state,  except 
by  a  registered  pharmacist  holding  a  permit  to 
sell  for  certain  specified  purposes,  and  repeals 
Code  1873,  §  1524,  which  allowed  importers  of 
foreign  liquors  to  sell  the  same  in  origmal  pack- 
ages, is  void,  in  so  far  as  it  prohibits  the  sale 
of  liquors  by  a  foreign  or  nonresident  importer 
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in  original  packages,  being  In  conflict  with  the 
provision  ot  the  constitution  giving  congress 
power  to  regulate  interstate  commerce. — Leisy 
V.  Hardin,  135  U.  S.  100,  10  S.  Ct.  681,  34 
L.  Ed.  128. 

An  original  package  of  intoxicating  liq- 
uors was  transported  by  rail  from  another  state, 
and  upon  bein^  unloaded  on  the  depot  platform, 
and  before  delivery  to  the  consignee,  was  seized 
under  a  search  warrant.  The  condemnation 
proceedings  were  begun  before  the  enactment 
by  congress  of  the  **Wilson  Bill."  Held,  that 
the  shipment  was  a  lawful  act  of  interstate 
commerce,  and  the  liquors  were  not  liable  to 
seizure  under  the  law  of  Iowa  relating  to  in- 
toxicating liquors. — Id. 

The  Wilson  bill,  which  provides  that  intoxi- 
cating liquors  brought  into  a  state  shall  be  sub- 
ject to  the  laws  enacted  in  the  exercise  of  its 
police  power,  "to  the  same  extent  and  in  the 
same  manner  as  though  such  liquors  had  been 
produced  in  such  state,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced  therein 
in  original  packages  or  otherwise,'*  is  within 
the  power  bf  coneress. — Wilkerson  v.  Rahrer, 
140  U.  S.  545,  11  S.  Ot.  865,  35  L.  Ed.  572.  re- 
versing decree  (C.  C.)  43  F.  556. 

Acts  &  Resolves  Mass.  1891,  c.  58,  entitled 
"An  Act  to  prevent  deception  in  the  manufac- 
ture and  sale  of  imitation  butter,'*  prohibitjs 
the  manufacture  or  sale,  etc.,  of  any  article 
not  produced  from  unadulterated  milk  or  cream 
which  shall  be  in  imitation  of  yellow  butter  pro- 
duced from  unadulterated  milk  or  cream,  pro- 
vided that  nothing  in  the  act  shall  prohibit 
the  manufacture  or  sale  of  oleomargarine  in  a 
separate  and  distinct  form,  and  in  such  manner 
as  will  advise  the  consumer  of  its  real  charac- 
ter, "free  from  coloration  or  ingredient  that 
causes  it  to  look  like  butter."  Held,  that  such 
statute,  in  its  application  to  sales  of  oleomar- 
garine brought  into  Massachusetts  from  other 
states,  is  not  in  conflict  with  the  clause  of  the 
L'nited  States  constitution  giving  congress  p^w- 
er  to  regulate  commerce  among  the  statek^r- 
Plumley    v.    Commonwealth    of   Massachusera, 

155  IT.  S.  461,  15  S.  Ct.  154,  39  L.  Ed.  223,  af- 
firming  judgment   Commonwealth    v.    Huntley, 

156  Mass.  236,  30  N.  E.  1127,  15  L.  R.  A.  839. 

Act  Aug.  2,  1886  (24  Stat.  209,  c,  840; 
Supp.  Rev.  St.  506),  entitled  "An  act  defining 
butter,  also  imposing  a  tax  upon  and  regulating 
the  manufacture,  sale,  importation  and  exporta- 
tion of  oleomargarine,"  was  not  intended  as  a 
regulation  of  commerce  among  the  states. — Id. 

A  state  law  prohibiting  the  sale  of  liquors 
by  others,  though,  by  authorizing  and  provid- 
ing for  the  establishment  of  dispensaries  for 
their  sale  by  agents  of  the  state,  it  recognizes 
such  liquors  as  the  subject  of  legitimate  com- 
merce, is  a  regulation  of  their  sale,  which  is  a 
proper  exercise  of  the  police  powers  of  the  state. 
—Vance  v.  W.  A.  Vandercook  Co.,  18  S.  Ct. 
674,  170  U.  S.  438,  42  L.  Ed.  1100,  modifying 
judgment  W.  A.  Vandercook  Co.  v.  Vance  (C. 
C.)  80  F.  786. 

The  provisions  of  Pub.  St  N.  H.  1891,  c. 
127,  §§  19,  20,  which  require  oleomargarine  sold 
within  the  state  to  be  colored  pink,  are,  in  ef- 
fect, prohibitory  of  its  sale,  and  are  void  as  ap- 
plied in  interstate  commercial  transactions. — 
Collins  V.  State  of  New  Hampshire,  18  S.  Ct. 
7(iS,  171  U.  S.  30,  43  L.  Ed.  60. 

The  commerce  clause  of  the  federal  consti- 
tution is  not  violated  by  the  provisions  of  the 
statutes  of  Ohio  relating  to  the  manufacture  and 
sale  of  oleomargarine  within  the  state  by  a 
corporation  created  by  its  laws.  Judgment,  State 
V.  Capital  City  Dairy  Co.,  57  N.  E.  62,  62  Ohio 
St.  350,  57  L.  R.  A.  181,  affirmed.—Capital 
City  Dairy  Co.  v.  State  of  Ohio,  22  S.  Ct. 
120,  183  U.  S.  238,  46  L.  Ed.  171. 

The  exclusion  of  evidence  of  a  demand  in 
Bome  portions  of  the  United   States  for  arti- 


ficially colored  coifee,  on  the  issue  whether  such 
coffee  was  adulterated  within  the  prohibition  of 
Laws  N.  Y.  1893,  p.  1510,  c.  661,  §  41,  against 
the  sale  within  the  state  of  adulterated  food 
products,  will  not  require  a  reversal  of  the  judg* 
ment  of  a  state  court  on  writ  of  error  from  the 
United  States  Supreme  Court,  on  the  theory 
that  the  effect  of  such  evidence  would  have  been 
to  show  that  coffee  artificially  colored  as  a 
means  of  fraud  and  deception  was  a  recognized 
article  of  commerce,  the  right  to  deal  in  which 
was  protected  by  the  commerce  clause  of  the 
federal  Constitution.  Judgment  63  N.  E.  1097, 
171  N.  Y.  329,  98  Am.  St.  Rep.  599,  affirmed.— 
Crossman  v.  Lurman,  24  S.  Ct.  234,  192  U.  S. 
189,  48  L.  Ed.  401. 

Congress  could  lawfully  enact  the  provisions 
of  the  food  and  drugs  act  (Act  June  30.  1906,  c. 
3915,  §  10,  34  Stat.  771  [U.  S.  Comp.  St. 
Supp.  1909,  p.  1193]),  under  which  adulterat- 
ed articles  of  food,  the  subjects  of  interstate 
commerce,  may  be  confiscated  by  a  proceeding 
in  rem  in  the  federal  courts  after  they  have 
reached  their  destination,  and  there  remain  in 
the  hands  of  the  consignee  in  the  original  un- 
broken packages.— Hipolite  Egg  Co.  v.  United 
States.  31  S.  Ct.  364,  220  U.  S.  45,  55  I^. 
Ed.  364. 

The  prohibitions  of  Anti-Trust  Act  July  2, 
1890,  c.  647,  §§  1,  2,  26  Stat.  209  (U.  S.  Comp. 
St.  1901,  p.  3200),  against  restraints  or  mo- 
nopolization of  trade  or  commerce,  do  not  ex- 
ceed the  authority  of  Congress  to  regulate  com- 
merce, as  applied  to  undue  restraints  of  inter- 
state or  foreign  commerce  in  petroleum  and  its 
products,  by  contract,  combination,  or  conspira- 
cy, or  monopolization,  or  attempts  to  monopo- 
lize any  part  of  such  commerce.-— (1911)  Stand- 
ard Oil  Co.  of  New  Jersey  v.  United  States,  31 
S,  Ct.  502,  221  U.  S.  1,  55  L.  Ed.  619,  34  iL.  R. 
A.  (N.  S.)  834,  Ann.  Cas.  1912D,  734,  affirming 
judgment  (C.  C.  1909)  United  States  v.  Stand- 
ard Oil  Co.  of  New  Jersey,  173  F.  177. 

,         The  use  of  the  words  "original  packages" 
In  LiELVfs  Kan.  1907,  c.  250,  making  it  unlawful 
to  sell,  offer  for  sale,  or  deliver  black  powder 
Ifpr  use  in  any  coal  mines  in  the  state  except  in 
.j^riginal  sealed  packages  containing  12%  pounds 
i<?f  , powder,   does   not   necessitate   the'  conclu- 
sion  that   the   statute   prohibits   the  importa- 
')'h  of  bl^ok  powder  from  other  states  in  oth- 
than    12%-pound    packages.— (1912)    WU- 
*9  V.  Walsh,  32  S.  Ct.  137,  222  U.  S.  415, 
-  _  ^.  Ed.  ^53,  affirming  order  (1908)  Ex  parte 
WUttams,  p  P.  777,  79  Kan.  212. 

^e  Jlequirement  that  the  name  and  per- 
centage^ of  the  diluents  shall  be  stated  in  the 
labels,  under  Code  Supp.  Iowa  1907,  §§  5077a6- 
5077a24,  relating  to  the  sale  in  the  state  of 
concentraited  commercial  feeding  stuffs,  does 
not,  as  nplied  to  sales  by  importers  in  origi- 
nal pacKAges,  amount  to  an  unconstitutional 
regulation  of  interstate  commerce.— Standard 
Stock  Food  Co.  v.  Wright,  32  S.  Ct.  784,  225 
U.  S.  540,  56  L.  Ed.  1197. 

The  commerce  clause  of  the  federal  Consti- 
tution is  not  violated  by  Laws  N.  D.  1911,  p. 
355,  prohibiting  the  sale  of  lard  not  in  bulk  un- 
less put  up  in  packages  of  specified  weights  as 
applied  to  retail  sales  not  in  the  package  of  im- 
portation.—Armour  &  Co.  V.  State  of  North  Da- 
kota, 36  S.  Ct.  440,  240  U.  S.  510,  60  L.  Ed. 
771  affirming  judgment  State  v.  Armour  &  Co., 
145  N.  W.  1033,  27  N.  D.  177. 

^=961.  -*—  Transportation   of    property. 

See  10  Cent.  Dig.  Commerce.  9§  81-84,  89. 

Rev.  St.  c.  114,  f  112,  provides  that  "if  any 
raflroad  corporation  shall  charge,  collect,  or  re- 
ceive for  the  transportation  of  any  passenger  or 
freight  of  any  description  upon  its  railroad,  for 
any  distance  within  this  state,  the  same  or  a 
greater  amount  of  toll  or  compensation  than  is 
at  the  same  time  charged,  collected,  or  received 
for  the  transportation,  in  the  same  direction,  of 
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any  passenger,  or  like  quantity  of  freight  of  the 
same  class,  over  a  greater  distance  of  the  same 
railroad/'  this  shall  be  taken  as  prima  facie  evi- 
dence of  unjust  discrimination,  and  subject 
such  railroad  company  to  a  penalty.  Defendant 
charged  more  for  transporting  freight  from  G., 
in  Illinois,  to  New  York  City,  than  it  did  for 
transporting  the  same  quantity  and  class  of 
freight  from  P.,  in  Illinois,  to  New  York  City, 
though  the  distance  from  G.  was  86  miles  less. 
Held,  that  the  statute  is  void  as  to  the  trans- 
portation in  question;  for  it  is  commerce  be- 
tween the  states,  and,  as  such,  within  the  sole 
control  and  regulation  of  congress,  under  the 
provisions  of  the  federal  constitution. — ^Wabash, 
St.  L.  &  P.  Ry.  Co.  V.  Illinois,  118  U.  S.  557. 
7  S.  Ct.  4,  30  L.  Ed.  244. 

A  state  statute  declaring  that  a  common 
carrier  accepting  goods  for  transportation  to  a 
point  beyond  its  own  terminus  assumes  an  obli- 
gation for  their  safe  carriage  to  that  point,  un- 
less otherwise  provided  by  a  written  contract 
signed  by  the  shipper  (Code  Va.  1887,  §  1295), 
n.erely  establishes  a  rule  of  evidence,  and  does 
not  restrict  the  right  of  the  carrier  to  limit  his 
obligation  by  contract,  and  hence  is  not,  as  ap- 
plied to  interstate  commerce,  a  regulation  there- 
of so  as  to  be  void  under  the  federal  constitu- 
tion. 24  S.  E.  261,  92  Va.  670,  affirmed.— Rich- 
mond &  A.  R.  Co.  V.  R.  A.  Patterson  Tobacco 
Co.,  18  S.  Ct.  335, 169  U.  S.  311,  42  L.  Ed.  759. 

Act  Aug.  8,  1890,  providing  that  intoxicat- 
ing liquors  transported  into  any  state,  or  re- 
maining therein  **for  use,  consumption,  sale  or 
storage  therein  shall  upon  arrival  in  such  state" 
be  subject  to  the  operation  of  its  laws  'enacted 
in  the  exercise  of  its  police  powers,  attaches  to 
the  subject  of  an  interstate  shipment  only  after 
such  shipment  has  been  consummated  oy  the 
arrival  of  the  goods  at  their  destination  and 
their  delivery  to  the  consignee,  and  a  state  law 
which  makes  a  carrier  liable  to  a  penalty  for 
transporting  such  goods  within  the  state  before 
their  delivery,  except  in  cases  where  a  certificate 
has  been  obtained  from  state  authorities  (Mc- 
Clain's  Code  Iowa,  §  2410),  is  an  attempted  reg- 
ulation of  interstate  commerce,  and  void.  58 
N.  W.  887,  90  Iowa,  496,  reversed.— Rhodes  v. 
State  of  Iowa,  18  S.  Ct.  664,  170  U.  S.  412,  42 
L.  Ed.  1068. 

Rev.  St  Mo.  1889,  c.  26,  §  944,  provides 
that  "whenever  any  property  is  received  by  a 
common  carrier  to  be  transferred  from  one  place 
to  another,  within  or  without  this  state,  or  when 
a  railroad  or  other  transportation  company  is- 
sues receipts  or  bills  of  lading  in  this  state,  the 
common  carrier,  railroad  or  transportation  com- 
pany issuing  such  bill  of  lading  shall  be  liable 
for  any  loss,  damage  or  injury  to  such  property, 
caused  by  its  negligence  or  the  negligence  of  any 
other  common  carrier,  railroad  or  transporta- 
tion company  to  which  such  property  may  be  de- 
livered, or  over  whose  line  such  property  may 
pass."  The  supreme  court  of  the  state  con- 
strued this  statute  as  not  preventing  a  carrier 
engaged  in  interstate  commerce  traffic,  receiving 
goods  for  shipment,  and  issuinjc  a  through  bill 
of  lading  therefor,  from  limiting  its  liability, 
either  as  to  carriage  or  for  negligence,  to  its 
own  lines,  by  contract,  but  that  its  purpose  was 
to  regulate  the  form  in  which  such  contract 
should  be  expressed,  so  as  to  require  the  carrier 
to  embody  the  limitation  directly,  and  in  un- 
ambiguous terms,  in  the  portion  of  the  agree- 
ment reciting  the  contract  to  transport,  and 
not  to  import  or  imply  such  limitation  by  way 
of  exception  or  statements  of  conditions  and 
qualifications,  requiring  on  the  part  of  the  ship- 
per a  critical  comparison  of  clauses  of  the  con- 
'  tract  in  order  to  reach  a  proper  understanding 
of  its  meaning.  Held  that,  as  thus  construed, 
the  statute  was  not  unconstitutional,  as  impos- 
ing a  burden  on  interstate  commerce,  it  being 
within  the  power  of  the^  state  to  legislate  as  to 


the  form  of  contracts  for  interstate  commerce 
carriage.— Missouri,  K.  &  T.  Ry.  Co.  v.  McCann, 
19  S.  Ct.  755,  174  U.  S.  580,  43  L.  Ed.  1093. 

Any  state  statute  which  in  its  direct  result 
regulates  the  interstate  transportation  of  a 
single  individual  carrier  violates  the  commerce 
clause  of  the  United  States  constitution. — rx)uis- 
ville  &  N.  R.  Co.  V.  Eubank,  22  S.  Ct.  277,  184 
U.  S.  27,  46  L.  Ed.  416. 

The  imposition  upon  the  initial  or  any  con- 
necting carrier  by  Code  Ga.  1895,  §§  2317,  2318, 
as  a  condition  of  availing  itself  of  a  valid  con- 
tract of  exemption  from  liability  beyond  its 
own  line,  of  the  duty  of  tracing  the  freight,  and 
informing  the  shipper,  in  writing,  when,  where, 
and  how,  and  by  which  carrier  the  freight  was 
lost,  damaged,  or  destroyed,  and  of  giving  the 
names  of  the  parties  and  their  official  positions, 
if  any,  by  whom  the  truth  of  the  facts  set  out 
in  the  information  can  be  established,  is,  when 
applied  to  an  interstate  shipment,  a  violation 
of  the  commerce  clause  of  the  federal  Constitu- 
tion. Judgment  43  S.  E.  265,  116  Ga.  863,  60 
L.  R.  A.  817,  reversed.— Central  of  Georgia  Ry. 
Co.  V.  Murphey,  25  S.  Ct  218,  196  U.  S.  194, 
49  L.  Ed.  444,  2  Ann.  Cas.  514. 

An  order  of  a  state  corporation  commis- 
sion compelling  a  railway  company  engaged  in 
interstate  commerce  to  deliver  cars  containing 
interstate  shipments  beyond  its  right  of  way  to 
a  private  siding  is  an  unlawful  interference  with 
interstate  commerce,  whether  viewed  as  an  as- 
sertion by  the  commission  of  its  general  powers 
over  carriers,  or  of  its  power  to  make  the  or- 
der in  a  particular  case  in  favor  of  a  given 
person  or  corporation.  Decree  (C.  C.)  Southern 
Ry.  Co.  V.  Greensboro  Ice  &  Coal  Co.,  134  F. 
82,  modified.— McNeill  v.  Southern  Ry.  Co.,  26 
S.  Ct  722,  202  U.  S.  543,  50  L.  Ed.  1142. 

Congress  could  properly  enact,  as  a  regula- 
tion of  commerce,  so  much  of  the  Hepburn  Act 
June  29,  1906,  c.  3501,  34  Stat  584  (U.  S. 
Comp.  St.  Supp.  1907,  p.  892),  as  forbids  a 
carrier  from  transporting  articles  or  commodi- 
ties in  interstate  commerce  when  they  have 
been  manufactured,  mined,  or  produced  by  the 
carrier,  or  under  its  authority,  and,  at  the  time 
of  transportation,  such  carrier  has  not,  in  good 
faith,  before  the  act  of  transportation,  disso- 
ciated itself  therefrom,  or  when  the  carrier 
owns  the  article  or  commodity  to  be  transport- 
ed, in  whole  or  in  part,  or  when  the  carrier,  at 
the  time  of  transportation,  has  an  interest 
therein,  direct  or  indirect,  in  a  legal  or  equi- 
table sense,  although,  by  existing  state  legisla- 
tion, such  carrier  may  have  a  lawful  right  of 
ownership  of  or  association  with*  the  articles  or 
commodities  upon  which  these  provisions  oner- 
ate.  Judgment  and  decree  (C.  C.  1908)  164  F. 
215,  reversed.— United  States  v.  Delaware  &  H. 
Co.,  29  S.  Ct  527,  213  U.  S.  30G,  53  L.  Ed. 
836. 

Penalizing  the  failure  to  adjust  and  pay 
within  a  specified  time  claims  for  loss  or  dam- 
age, as  is  done  by  Act  S.  C.  Feb.  23,  1903  (24 
St.  at  Large,  p.  81)  §  2,  does  not  unlawfully 
interfere  with  interstate  commerce,  even  as 
applied  to  shipments  from  without  the  state, 
where  the  statute  is  construed  by  the  state 
courts  as  affecting  only  the  liability  of  carriers 
doing  business  in  the  state,  for  property  lost  or 
damaged  while  in  their  possession. — (1910)  At- 
lantic Coast  Line  R.  .Co.  v.  Mazursky,  30  S. 
Ct.  378,  216  U.  S.  122,  54  L.  Ed.  411,  af- 
firming judgments  (1907)  Charles  v.  Atlantic 
Coast  Line  R.  Co^,  58  S.  E.  927:  McTeer  v. 
Southern  Express  Co.,  58  S.  E.  93(j;  Mazursky 
V.  Atlantic  Coast  Line  R.  Co.,  58  S.  E.  931; 
Von  Lehe  v.  Atlantic  Coast  Line  R.  Co.,  59 
S.  E.  1135. 

Interstate  commerce  is  unconstitutionally 
regulated  by  Kirby's  Dig.  Ark.  §§  6803,  6804, 
making  it  the  carrier's  duty  to  supply  cars  to 
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shippers  on  demand,  under  which  a  carrier  will 
either  be  compelled  to  desist  from  the  inter- 
change of  cars  with  connecting  lines  for  the 
purpose  of  moving  interstate  commerce  because 
of  a  refusal  of  the  state  courts  to  i)ermit  it  to 
avail  itself,  as  causing  and  excusing  its  de- 
fault, of  the  rules  and  regulations  adopted  for 
the  interchange  of  cars  by  the  American  Rail- 
way Association,  which  govern  90  per  cent,  of 
the  railways  in  the  United  States,  or  will  be 
obliged  to  conduct  such  business  with  the  cer- 
tainty of  being  subjected  to  the  heavy  penal- 
ties provided  by  the  statute.  Judgment  (1907) 
107  S.  W.  1180,  85  Ark.  311,  122  Am.  St.  Rep. 
33,  reversed.— St.  Louis  Southwestern  Ry.  Co. 
V.  State  of  Arkansas,  30  S.  Ct.  476,  217  U.  S. 
136,  54  L.  Ed.  698,  29  L.  R.  A.  (N.  S.)  802. 

Prohibiting  the  construction  of  pipe  lines 
for  natural  gas,  or  the  transportation  of  the 
gas  by  such  lines  except  by  domestic  corpora- 
tions, whose  charters  shall  provide  that  the  gas 
shall  only  be  transported  between  points  in  the 
state,  and  shall  not  be  transported  to,  nor  de- 
livered to,  any  person  or  corporation  engaged 
in  transporting  or  furnishing  gas  to  points  out- 
side of  the  state,  and  giving  to  such  domestic 
corporations  the  exclusive  right  of  eminent  do- 
main, and  the  use  of  the  highways,  all  of  which 
is  attempted  by  Laws  Okl.  1907,  c.  67,  unconsti- 
tutionally interferes  with  interstate  commerce, 
and  cannot  be  justified  as  an  exercise  of  the 
police  power  of  the  state  to  conserve  its  natural 
resources.— (1911)  West  v.  Kansas  Natural  Gas 
Cb.,  31  S.  Ct.  564,  221  U.  S.  229,  55  L.  Ed. 
716,  35  L.  R.  A.  (N.  S.)  1193,  affirming  de- 
cree  (C.  C.  1909)  Kansas  Natural  Gas  (Jo.  v. 
Haskell,  172  F.  545. 

A  carrier  incorporated  in  Kentucky  can- 
not justify  refusal  to  accept  interstate  ship- 
ments of  liquors  for  local  option  points  created 
under  Acts  Kv.  1906,  c.  63;  such  statute  be- 
ing an  unlawful  regulation  of  interstate  com- 
merce.—(1912)  Louisville  &  N,  R.  Co.  v.  F.  W. 
Cook  Brewing  Co^  32  S.  Ct.  189,  223  U.  S. 
70,  56  L.  Ed.  355,  affirming  judgment  (1909) 
172  P.  117,  96  C>  C.  A.  322,  40  L.  R.  A.  (N. 
S.)  79a 

Only  sponges  taken  outside  of  the  state 
territorial  limits  held  included  in  Act  June  20, 
1906,  making  it  unlawful  to  offer  for  sale  in 
United  States  sponges  from  waters  of  the  Gulf 
of  Mexico  or-  Straits  of  Florida.— The  Abby 
Dodge  V.  United  States,  32  S.  Ct  310,  223  U. 
S.  166,  56  L.  Ed.  390. 

Rule  of  state  railroad  commission  under 
which  a  per  diem  penalty  may  be  exacted  from 
an  interstate  carrier  for  delay  in  delivering  cars 
to  the  consignee  held  an  unreasonable  burden 
on  interstate  commerce,  where  the  requirement 
as  to  delivery  is  absolute,  and  makes  no  allow- 
ance for  any  unavoidable  cause  for  failure  to  de- 
liver.—Yazoo  &  M.  V.  R.  (3o.  V.  Greenwood 
Grocery  Co.,  33  S.  Ct.  213,  227  U.  S.  1,  57 
L.  Kd.  389,  reversing  judgment  51  So.  450,  96 
Miss.  403. 

Forbidding  a  railroad  to  transport  in  inter- 
state commerce  an  article  purchased  by  it  for 
its  private  business,  aa  is  done  by  Hepburn  Act 
June  29,  1906,  is  a  valid  exercise  of  the  power 
to  regulate  commerce. — Delaware,  L.  &  W.  R. 
Co.  V.  United  States,  34  S.  Ct.  65,  231  U.  S. 
363,  58  L.  Ed.  269. 

The  effect  on  interstate  commerce  of  requir- 
ing under  state  authority  that  an  interstate  car- 
rier move  local  freight  between  private  spurs 
in  the  same  city  is  so  indirect  that  it  cannot  be 
deemed  to  deprive  the  carrier  of  rights  secured 
by  the  commerce  clause  of  the  federal  Constitu- 
tion.—Louisville  &  N.  R.  Co.  V.  Higc^on,  34  S. 
Ct  948,  234  U.  S.  592,  58  L.  Ed.  1484,  affirm- 
ing judgment  148  S.  W.  26,  149  Ky.  321. 

Requiring  an  interstate  railroad  to  furnish 
cars  for  shippers  within  a  reasonable  time  after 
demand  required  by  Uurd's  Rev.  St  111.  1913, 


c.  114,  I  84,  held  not  to  directly  burden  inter- 
state commerce  so  as  to  render  the  statute  in- 
valid.— Illinois  Cent.  R.  Co,  v.  Mulberry  Hill 
Coal  Co..  35  S.  Ct.  760,  238  U.  S.  275.  59  L. 
Ed.  1306.  affirming  judgment  Mulberry  Hill  Coal 
Co.  V.  Illinois  Cent  R.  Co.,  100  N.  B.  151,  257 
111.  80. 

^=»62.  -*—  Tranaportation  of  passencenu 

See  10  Cent  Dig.  Commerce,  8  81. 

It  is  within  the  power  of  a  state,  in  the 
absence  of  national  legislation  covering  the  sub- 
ject, to  forbid  -  under  penalties  the  heating  of 
passenger  cars  in  that  state  by  stoves  or  fuiv 
naces  kept  inside  the  cars,  or  suspended  there- 
from (Laws  N.  Y.  1887,  c.  616),  though  such 
cars  may  be  employed  in  interstate  commerce. 
This  power  cannot  be  affected  by  possible  in- 
conveniences resulting  from  the  adoption  of  con- 
flicting regulations  by  adjoining  states. — New 
York,  N.  H.  &  H.  R.  Co.  v.  People  of  the  State 
of  New  York,  17  S.  Ct  418,  165  U.  S.  628,  41 
L.  Ed.  853. 

Rev.  St  i  5258,  authorizing  all  steam-rail- 
road companies  in  the  United  States  to  carry 
freight,  passengers,  etc.,  from  one  state  to  an- 
other, and  to  connect  with  other  roads  so  as  to 
form  continuous  lines  of  transportation,  does 
not  in  any  wise  interfere  with  the  enactment  of 
laws  by  the  states  to  promote  the  safety  of  pas- 
sengers, while  traveling,  within  their  respective 
limits,  from  one  state  to  another,  in  cars  pro- 
pelled by  steam.— Id. 

A  state  statute  providing  that  no  contract 
or  regulation  shall  exempt  any  corporation  car- 
rying persons  or  property  by  rail  from  its  lia- 
bility as  a  common  carrier  (Code  Iowa  1873,  § 
1308)  is  not  void  as  an  attempt  to  regulate  in- 
terstate commerce,  as  applied  to  a  contract  of 
interstate  transportation,  whereby  the  carrier  at- 
tempts to  limit  its  liability  for  personal  inju- 
ries resulting  from  the  negligence  of  its  serv- 
ants to  the  sum  of  $500.  Judgment  63  N.  W. 
692,  95  Iowa,  260,  affirmed.— Chicago,  M.  &  St 
P.  Ry.  Co.  v.  Solan,  18  S.  Ct  289,  169  U.  S. 
133,  42  Ia  Ed.  688. 

Interstate  commerce  is  not  directly  burden- 
ed, in  violation  of  the  federal  Constitution,  by 
an  order  of  a  state  railroad  commission,  direct- 
ing an  interstate  railway  company  to  discharge 
its  corporate  duty  by  affording  passenger  train 
service  between  the  terminus  of  a  branch  line 
within  the  state  and  the  point  of  intersection 
with  the  state  line,  although,  to  avoid  the  use- 
less expense  of  establishing  terminal  facilities  at 
that  point,  the  passenger  service  directed  by  the 
order  must  be  operated  not  only  to  the  state  line, 
but  some  20  miles  beyond,  where  such  facilities 
do  exist.  Judgment,  State  v.  Missouri  Pac.  Ry. 
Co.  (1907)  92  P.  606,  76  Kan.  467,  affirmed.— 
Missouri  Pac.  Ry.  Co.  v.  State  of  Kansas  ex  reL 
Taylor,  30  S.  a.  330,  216  U.  S.  262,  54  L.  Ed. 
472. 

The  requirement  that  passenger  traiiui  shall 
stop  at  all  junction  points  of  other  roads,  which 
is  made  by  Act  Mo.  March  19, 1907  (Laws  1907, 
p.  185),  amending  Rev.  St  Mo.  1899,  i  1075 
(Ann.  St.  1906,  p.  923),  amounts  to  an  unneces- 
sary and  unlawful  burcien  upon  interstate  com- 
merce if  such  requirement  is  construed  to  neces- 
sitate the  stoppage  of  through  interstate  trains 
for  the  transfer  of  passengers  from  one  road 
to  another,  when  ample  facilities  for  the  travel- 
ing public  are  already  provided,  and  severe  detri- 
ment and  hindrance  to  interstate  traffic  will  re- 
sult.—Ilerndon  V.  Chicago,  R.  1.  &  P.  Ry.  Co., 
30  S.  Ct  633.  218  U.  S.  135,  54  L.  Ed.  970 ; 
Swanger  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  30 
S.  Ct.  639,  218  U.  S.  159,  54  L.  Ed.  978.  Af- 
flrming  decree  Chicago,  R.  I.  &  P.  Ry.  CJo.  v. 
Swanger  (C.  C.)  157  P.  783. 

A  limitation  of  the  means  of  prohibited 
transportation  of  women  for  purposes  of  prosti- 
tution to  common  carriers  need  not  be  implied 
to  sustain  the  validity  of  the  white  slave  act  of 
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June  26,  1910.— Wilson  ▼.  United  Stetes,  d4  S. 
Ct  347,  282  U.  S.  563,  58  L.  Ed.  728. 

Separate  coacH  provisions  of  Act  Okl.  Dee. 
la  19a7  (Rev.  Laws  1910,  §  860,  et  seq.),  apply 
to  transportation  wholly  intrastate  in  absence 
of  a  different  construction  by  the  state  courts 
and  do  not  contravene  the  con^merce  clause  of 
the  federal  Constitution.— McCabe  v.  Atchison, 
T.  &  S.  F.  R.  Ck).,  35  S.  Ct.  69,  235  U.  S.  151. 
50  li.  Ed.  169,  affirming  decree  186  F.  966,  109 
C.  C.  A.  110. 

Municipal  regulation  of  a  street  railway 
company  principally  engaged  in  interstate  com- 
merce, as  to  passengers  riding  on  platforms,  un- 
less provided  with  suitable  barriers  and  with 
reference  to  cleanliness,  does  not  infringe  on 
the-  federal  authority  over  such  commerce. — 
South  Covington  &  C.  St.  R.  Co.  v.  City  of 
Covington,  35  S.  Ct.  158,  235  U.  S.  537,  59  L. 
Ed.  350,  L.  R.  A.  1915F,  792,  reversing  decree 
South  Covington  &  C.  R.  Co.  v.  Same,  143  S. 
W.  28,  146  Ky.  592. 

An  ordinance  providing 'that  the  temperature 
of  cars  of  a  street  railway  engaged  in  inter- 
state commerce  shall  never  be  permitted  to  be 
below  50  degrees  Fahrenheit  is  invalid,  as  un- 
reasonable, where  it  is  impossible  so  to  do,  ow- 
ing to  the  opening  of  the  doors  and  other  in- 
terferences.—Id, 

^s»63«  Ideeiises  and  priTileBe  taxes. 

8m  10  Cent  Dig.  Gonmierce.  §8  100.  103-122. 

The  New  Orleans  city  ordinance  imposing 
a  license  tax  on  "every  agency,  person,  or  cor- 
poration owning  or  running  towboats  to  and 
from  the  Gulf  of  Mexico"  violates  Const,  art.  1, 
f  8,  par.  3,  giving  congress  power  to  regulate 
commerce  between  the  states.— Moran  v.  City  of 
New  Orleans,  112  U.  S.  69,  5  S.  Ct.  38,  28  L. 
Ed.  653. 

Steam  tugs  engaged  in  the  business  of  tow- 
ing vessels  from  the  Chicago  river  into  the  har- 
bor and  lake,  and  In  bringing  vessels  from  the 
lake  into  the  river,  are  engaged  in  interstate 
and  foreign  commerce;  and  if  they  possess  a 
license  to  engage  in  the  coasting  and  foreign 
trade,  under  Rev.  St.  f  4321,  they  cannot  be 
compelled  to  pay  any  further  license  fee  to  the 
dty  of  Chicago,  and  a  city  ordinance  requiring 
the  same  is  void. — Harmon  v.  City  of  Chicago, 
147  U.  S.  396,  13  S.  Ct.  306,  37  L.  Ed.  216.  re- 
versing judgment  140  111.  374,  29  N.  E.  732. 

The  exaction  of  such  a  license  fee  cannot  be 
supported  upon  the  ground  that  the  city  of  Chi- 
cago had  from  timtf  to  time  expended  money  in 
deepening  the  Chicago  river  for  navigation  pur- 
poses, when  the  ordinance  does  not  profess  to  re- 
quire the  license  fee  on  any  such  ground,  and  no 
suggestion  is  made  that  any  special  benefit  has 
arisen,  or  can  arise,  to  such  tugs,  by  such  deep- 
ening of  the  river.— Id. 

A  burden  on  interstate  commerce  is  not  im- 
posed by  Laws  Ga.  1898,  p.  21,  par.  10,  |  4, 
imposing  a  licence  tax  on  emigrant  agents  en-^ 
gaged  in  the  business  of  hiring  persons  to  labor 
outside  the  state.  Judgment,  35  S.  E.  699,  110 
6a.  584,  50  Ia  R.  A.  685,  affirmed.— Williams 
V.  Fears,  21  S.  Ct  128, 179  U.  S.  270,  45  L.  Ed. 
186. 

Reqnirements  of  Laws  Md.  1910,  c.  207,  for 
registering  automobiles  at  a  cost  varying  ac- 
cording to  the  horse  power,  and  for  the  driver 
to  obtain  a  license,  and  that  nonresidents,  to 
hfive  a  limited  use  of  the  highways  without  cost, 
must  have  complied  with  a  similar  law  in  their 
respective  states  and  have  secured  a  tag,  are 
not  unreasonable  as  to  vehicles  moving  in  inter- 
state commerce.-— Hendrick  v.  State  of  Mary- 
land, 35  S.  Ct.  140,  235  U.  S.  610,  59  L.  Ed. 
386. 

Rights  of  citixens  to  pass  through  the  sev- 
eral states  held  not  unconstitutionally  interfered 


with  by  Laws  Md.  3910,  c  207, 1  140a,  relating 
to  use  of  highways  of  the  state  by  nonresident 
owners  of  automobiles.— Id. 

€:»64.  -*-  MeroantUe  business  in  sen« 
•ral. 

See  10  Cent.  Dig.  Commerce,  |{  104-106. 

The  provision  of  the  Maryland  Code,  as 
amended  in  1880,  requiring  any  one^  not  the 
grower,  tnaker,  or  manufacturer,  selbng  goods 
within  the  state,  to  pay  a  licence  tax  propor- 
tioned to  the  amount  of  his  stock  in  trade, 
whether  situated  in  the  state  or  out  of  it,  is  a 
regulation  of  interstate  commerce,  invalid  as  ap- 
plied to  persons  living  out  of  the  state,  and  seU- 
ing  by  sample  within  it.— Corson  v.  Maryland, 
120  tf.  S.  502,  7  S.  Ct.  655,  30  L.  Ed.  699. 

The  fact  that  grain  stored  in  an  elevator 
is  to  be  shipped  out  of  the  state  does  not  make 
a  state  statute  requiring  a  license  for  conduct- 
ing the  business  of  such  elevator  in  the  state 
amount  to  a  regulation  of  interstate  commerce. 
Judgment,  State  v.  W.  W.  Cargill  Co.,  79  N. 
W.  962,  77  Minn.  223,  affirmed.— W.  W.  Cargill 
Co.  V.  State  of  Minnesota,  21  S.  bt.  423,  180 
U.  S.  452,  45  L.  Ed.  619. 

The  tax  of  $200  upon  resident  managing 
agents  of  nonresident  meat-packing  houses  which 
is  imposed  by  Act  Ga.  Dec.  21,  1900,  regardless 
of  the  fact  that  the  greater  portion  of  the  busi- 
ness may  be  interstate  in  its  character,  does  not 
conflict  with  the  commerce  clause  of  the  fed- 
eral Constitution,  where  the  tax  is  construed  b^ 
the  highest  state  court  to  apply  only  to  the  busi- 
ness of  selling  to  local  customers  from  the  stock 
of  original  packages  shipped  into  the  state  with- 
out a  previous  sale  or  contract  to  sell,  and  kept 
and  held  for  sale  in  tiie  ordinary  course  of  trade, 
and  this  domestic  business  is  not  shown  to  be  a 
mere  incident  to  the  interstate  business.  Judg- 
ment, 44  S.  B.  854,  117  Ga.  969,  affirmed.— 
Kehrer  v.  Stewart,  25  S.  Ct  403,  197  U.  S.  60, 
49  L.  Ed.  663. 

Interstate  character  of  business  prevents  a 
state  from  imposing  privilege  tax  on  business 
of  soliciting  by  mail  orders  for  intoxicating  liq- 
uors from  persons  in  other  states  and  delivery  to 
a  carrier  within  the  state  from  the  stock  on 
hand  in  the  state.— Heyman  v.  Hays,  35  S.  Ct. 
403,  236  U.  S.  178,  59  L.  Ed.  527:  Southern 
Ol>erating  Co.  v.  Same,  35  S.  Ct.  405,  236  U. 
S.  188,  59  Ia  Ed.  531. 

The  delivery  of  coupons,  etc.,  redeemable  in 
premiums  in  connection  with  retail  sales  of  mer- 
chandise, held  not  interstate  commerce  so  as  to 
be  protected  against  imposition  of  state  license 
tax,  though  coupons  are  inserted  in  the  retail 
packages,  and  are  redeemable,  outside  of  the 
state.— Rast  v.  Van  Deman  &  Lewis  Co.,  86  S. 
Ct.  370,  240  U.  S.  342,  60  L.  Ed.  679,  reversing 
order  Van  Deman  &  Lewis  Co.  v.  Rast,  214  F. 
827 ;  Pitney  v.  State  of  Washington,  36  S.  Ct 
385,  240  U.  S.  387,  60  U  Ed.  703,  affirming 
judgment  State  v.  Pitney,  141  P.  883,  80  Wash. 
699. 

A  prohibitive  state  license  tax  on  each  place 
of  business  of  an  express  company  where  liq- 
uors are  delivered  and  price  collected  on  inter^ 
state  shipments  imposes  direct  burden  on  inter- 
state commerce,  contrary  to  Const,  art.  1,  f  8, 
and  which  is  not  permitted  by  Wilson  Act.— 
Rosenberger  v.  Pacific  Exp.  Co.,  36  S.  Ct  510, 
241  U.  S.  48,  60  L.  Ed.  880,  reversing  judgment 
167  S.  W.  429,  258  Mo.  97. 


—^  Brokers  and  factors* 

See  10  Cent  Dig.  Commerce.  I  HO. 

A  privilege  tax  imposed  by  a  state  statute 
upon  residents  of  that  state  as  merchandise 
brokers,  whose  business  is  exclusively  confined 
to  soliciting  orders  from  jobbers  and  wholesale 
dealers  within  the  state,  as  agents  for  nonresi- 
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dent  parties,  finns,  or  corporations,  for  goods 
to  be  shipped  by  'such  nonresident  principals 
to  such  jobbers  or  dealers,  is  an  unconstitution- 
al  invasion  of  the  commerce  clause  of  the  con- 
stitution of  the  United  States.  Judgment,  58 
S.  W.  1061,  105  Tenn.  412,  reversed.— Stockard 
V.  Morgan,  22  S.  Ct.  576,  185  U.  S.  27,  46  U 
Ed.  785. 

Interstate  commerce  is  not  unconstitution- 
ally regulated  by  Act  March  8,  1907  (Acts  Mo. 
1907,  p.  392),  under  which  the  keeping  of  a 
place  where  corporate  storks  and  bonds,  and 
grains,  provisions,  and  other  commodities  are 
bought  and  sold,  but  not  paid  for  and  delivered 
at  the  time,  is  made  criminal  unless  a  com- 
plete record  of  the  transaction,  including  a 
minute  of  the  time  of  delivery,  is  made  in  a 
book  kept  for  the  purpose,  and  the  purchaser 
is  given  a  memorandum  of  the  sale,  properly 
stamped,  although  the  grains,  provisions,  and 
other  commodities  sold  may  be,  at  the  time  of 
sale,  in  the  course  of  transportation  as  articles 
of  interstate  commerce.— (1911)  Broadnax  v. 
State  of  Missouri,  31  S.  Ct.  238,  219  U.  S. 
285,  55  L.  Ed.  219,  affirming  judgment  State 
V.  Broadnax  (1910)  128  S.  W.  177,  228  Mo.  25. 

^=»66.  ^^  Commercial   agents. 

See  10  Cent.  Dig.  Commerce,  9  HI* 

The  annual  license  charge  imposed  by  a 
state  law  upon  the  business  of  selling  or  offer- 
ing for  sale  intoxicating  liquors  within  the  state 
by  any  traveling  salesman  who  solicits  orders  in 
quantities  of  less  than  five  gallons  cannot  be  re- 
garded, when  applied  to  interstate  transactions, 
repugnant  to  the  commerce  clause  of  the  federal 
Constitution,  in  view  of  the  provisions  of  Wil- 
son Act  Aug.  8,  1890,  c.  728,  26  Stat,  313  [U. 
S.  Comp.  St.  1901,  p.  3177],  that  intoxicating 
liquors  coming  into  the  state  shall  be  as  com- 
pletely under  its  control  as  if  manufactured 
therein.  Judgment  State  v.  Delamater  (S.  D. 
1906)  104  N.  W.  537,  affirmed.- Delamater  v. 
State  of  South  Dakota,  27  S.  C^.  447.  205  U. 
S.  93,  51  L.  Ed.  724.  10  Ann.  Cas.  733. 

The  business  of  traveling  and  taking  orders 
and  transmitting  them  to  a  nonresident  manu- 
facturer, when  the  articles  are  shipped  in  inter- 
state commerce,  cannot  under  commerce  clause 
of  the  Constitution  be  subjected  to  the  license 
tax  authorized  by  Act  Ark.  April  1,  1909  (Laws 
1909,  p.  292).— Crenshaw  v.  State  of  Arkansas, 

33  S.  Ct.  294,  227  U.  S.  389,  57  L.  Ed.  565, 
reversing  judgment  130  S.  W.  569.  95  Ark.  464 ; 
Rogers  v.  Same,  83  S.  Ct.  298,  227  U.  S.  401, 
57  L.  Ed.  569. 

Attorneys  on  guaranteed  list  of  foreign  cor- 
];)oration  furnished  to  subscribers  who  were  to 
report  on  the  credit  of  persons  doing  business 
in  the  state  are  not  engaged  in  interstate  com- 
merce, so  as  to  relieve  the  corporation  from  lia- 
,  bility  for  license  tax  imposed  under  Ky.  St.  § 
4224,  on  commercial  agencies,  though  some  in- 
quiries may  be  received  from  nonresident  mer- 
chants in  anticipation  of  interstate  transactions. 
—United  States  Fidelity  &  Guaranty  Co.  of 
Baltimore,  Md.,  v.  Commonwealth  of  Kentucky, 

34  S.  Ct.  122,  231  U.  S.  394,  58  L.  Ed.  283,  af- 
firming judgment  129  S.  W.  314,  139  Ky.  27. 

The  license  or  occupation  tax  imposed  in 
each  county  on  the  business  of  selling  or  de- 
livering sewing  machines,  under  Act  Ala.  March 
31,  1911  (Laws  1911,  p.  180)  §  32,  held  not  an 
unconstitutipnal  interference  with  interstate 
commerce  a's  applied  to  a  foreign  corporation, 
maintaining  a  store  in  each  county  from  which 
local  agents  of  such  county  were  supplied  with 
sewing  machines;    all  transactions  being  com- 

Sleted  within  a  single  county. — Singer  Sewing 
lach.  Co.  V.  Brickell,  34  S.  Ct.  493,  233  U.  S. 
304,  58  L.  Ed.  974. 

The  license  tax  imposed  in  each  county  by 
Act  Ala.  March  31,  1911  (Laws  1911,  p.  180) 
§§  32,  33f,  on  business  of  selling  sewing  ma- 
chines, may  be  construed  to  avoid  an  uncon- 


stitutional meaning,  as  not  applying  to  that 
proportion  of  the  business  of  a  foreign  corpo- 
ration involving  transactions  in  interstate  com- 
merce, where  its  business  generally  is  wholly  in- 
trastate.— Id. 

The  business  of  selling  lightning  rods  within 
corporate  limits  as  the  agent  of  a  nonresident 
manufacturer  from  whom  the  agent  had  received 
the  rods  may  be  subjected  to  a  municipal  license 
tax  without  violating  the  commerce  clause  of 
the  federal  Constitution,  though  the  contract 
required  the  seller  at  his  own  expense  to  attach 
them  to  the  house  of  the  person  who  ordered 
them. — Browning  v.  City  of  Waycross,  34  S.  Ct. 
578,  233  XJ^B,  16,  58  L.  Ed.  828.  affirming  judg- 
ment 74  S.  E.  564,  11  Ga.  App.  46. 

^=»67.  —-  Canvassers  and  ■olioitora. 

See  10  Cent  Dig.  Commerce,  9  HI* 


A  state  statute, 
on  drummers  selling 
"taxing  district,"  is 
ulation  of  interstate 
equally  to   citizens 
statute. — Bobbins    v 
Dist.,  120  U.  S.  489, 


imposing  a  license  tax  up- 
by  sami)le  within  a  certain 
.unconstitutional,  as  a  reg- 
commerce,  though  applied 
of  the  state  enacting  the 
.  Shelby  County  Taxing 
7  S.  Ct.  592,  30  L.  Ed.  694. 


Act  Tex.  May  4,  1882,  imposing  a  license 
tax  on  drummers  and  others  selling  goods  by 
sample  or  otherwise,  or  soliciting  trade,  is  a 
regulation  of  commerce,  and  unconstitutional  as 
applied  to  citizens  of  other  states. — Asher  v. 
Texas,  128  U.  S.  129,  9  S.  Ct.  1,  32  L.  Ed.  368. 

The  District  of  Columbia  has  no  power  to 
impose  a  license  upon  persons  soliciting  the  sale 
of  goods  on  behalf  of  individuals  doing  business 
outside  of  the  District.— Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  141,  9  S.  Ct.  256,  32  L.  Ed.  637. 

A  city  ordinance  which  requires  payment 
of  a  license  tax  for  soliciting  or  taking  orders 
for  goods,  books,  paintings,  wares,  or  merchan- 
dise from  persons  other  than  manufacturers  or 
licensed  merchants,  and  which  on  its  face  de- 
clares the  same  to  be  a  license  for  "general  rev- 
enue purposes,"  is  not,  in  its  application  to  an 
agent  soliciting  for  a  nonresident  manufacturer, 
a  mere  police  regulation,  simply  inconveniencing 
one  engaged  in  interstate  commerce,  but  is  a 
direct  burden  on  such  commerce,  and  therefore 
invalid.— Brennan  v.  City  of  Titusville,  153  U. 
S.  289,  14  S.  Ct.  829,  38  L.  Ed.  719,  reversing 
judgment  Titusville  y.  Brennan,  145  Pa.  St. 
504,  22  Atl.  893. 

An  ordinance  under  which  a  license  fee  may- 
be required  from  an  agent  of  a  nonresident  por- 
trait company,  who  receives  from  such  company 
pictures  and  frames  manufactured  by  it  to. fill 
orders  previously  obtained,  and,  after  breaking 
bulk  and  placing  each  picture  in.  the  frame  de- 
signed for  it,  delivers  them  to  the  respective  pur- 
chasers, is  invalid  as  an  attempt  to  interfere 
with  and  regulate  interstate  commerce.  Judg- 
ment, State  V.  Caldwell  37  S.  E.  138,  127  N.  C. 
521,  reversed.— Caldwell  v.  State  of  North  Caro- 
lina, 23  S.  Ct.  229,  187  U.  S.  622,  47  L.  Ed.  336. 

The  license  tax  imposed  by  Laws  N.  C. 
1901,  p.  116,  c.  9,  §  52,  upon  all  those  "engaged 
in  the  business  of  selling"  sewing  machines  in 
the  state,  is  an  unconstitutional  interference 
with  interstate  commerce,  so  far  as  applied  to 
the  sale  of  a  single  machine  shipped  into  the 
state  by  a  nonresident  manufacturing  corpora- 
tion, upon  the  written  order  of  a  customer,  under 
an  ordinary  C.  O.  D.  consignment  Judgment, 
Sims  V.  Norfolk  &  W.  R,  Co.,  41  S.  E.  673,  130 
N.  C.  556,  reversed.— Norfolk  &  W.  Ry.  Co.  v. 
Sims,  24  S.  Ct.  151,  191  U.  S.  441,  48  L.  Ed. 
254. 

Interstate  commerce  is  unlawfully  burden- 
ed bv  a  municipal  ordinance  exacting  a  license 
fee  from  a  person  employed  by  a  foreign  cor- 
poration   to    solicit,    within    the    municipality,^ 
orders  for  groceries,  which  the  company  fills  by' 
shipping  goods  to  him  for  the  delivery  to,  and 
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collection  of  the  purchase  price  from,  the  cus- 
tomer, who  has  the  right  to  refuse  the  goods  if 
Dot  equal  to  samples ;  such  goods  always  being 
shipped  in  distinct  packages,  corresponding  to 
the  several  orders,  except  in  the  case  of  brooms, 
which,  after  being  tagged  and  '  marked,  like 
the  other  articles,  according  to  the  number 
ordered,  are  then  tied  together  in  bundles  of 
about  a  dozen,  and  wrapped  up  conveniently 
for  shipment.  Judgment,  Commonwealth  v. 
Rearick  (1904)  26  Pa.  Super.  Ct.  384.  reversed. 
— Rearick  v.  Commonwealth  of  Pennsylvania, 
27  S.  Ct  159,  203  U.  S.  507.  51  L.  Ed.  295. 

A  state  may  not,  under  the  commerce  clause 
of  the  federal  Constitution,  impose  a  license  tax 
on  a  nonresident  merchant  traveling  and  solicit- 
ing orders  by  sample  and  catalogues  for  goods 
shipped  into  the.  state  in  car  load  lots  to  his  or- 
der, and  which  he  delivers  to  the  person  order- 
ing them. — Stewart  v.  People  of  State  of  Michi- 
gan, 34  S.  Ct.  476,  232  U.  S.  665.  58  L.  Ed. 
786y'  reversing  judgment  People  v.  Stewart,  132 
N.  W.  1071,  167  Mich.  417. 


^^  Hawkers  and  peddlers. 

See  10  Cebt  Dig.  Commerce.  §8  107-109. 

Rev.  St  Mo.  §  6471,  declaring  any  person 
who  deals  in  selling  goods,  by  going  from  place 
to  place  to  sell  the  same,  to  be  a  peddler,  and 
section  6472,  prohibiting  peddling  without  a  li- 
cense, which  section  6473  provides  shall  state 
how  the  dealing  is  to  be  carried  on,  and  which, 
by  section  6479,  must  be  exhibited  on  demand  of 
a  sheriff,  collector,  constable,  or  citizen  house- 
holder of  the  county,  is  not  an  invasion  of  the 
power  of  congress  to  regulate  interstate  com- 
merce, as  applied  to  one  who,  as  agent  of  a  man- 
ufacturer in  another  state,  thus  sells  and  deliv- 
ers sewing  machines  which  he  has  with  him  at 
the  time  of  soliciting  purchases. — Emert  v.  State 
of  Missouri,  156  U.  S.  296,  15  S.  Ct.  367,  39  L. 
Ed.  430,  affirming  judgment  State  v.  Emert,  103 
Mo.  241,  15  S.  W.  81,  11  L.  R.  A.  219,  23  Anu 
St  Rep.  874. 

.^=969.  —  Corporate      franohises      and 
privileses. 

See  10  Cent.  Dig.  Commerce,  98  100,  113-119. 

An  annual  license  tax  of  a  fixed  sum,  impos- 
ed by  a  municipal  corporation  on  each  boat  of  a 
ferry  company  located  within  its  limits,  is  a  val- 
id exercise  of  the  police  power,  and,  though  the 
other  landing  of  the  ferry  is  in  another  state, 
cannot  be  considered  as  a  regulation  of  interstate 
commerce,  within  Const,  art..  1,  §  8. — Wiggins 
Ferry  Co.  v.  City  of  East  St  Louis,  107  U.  S. 
365,  2  S.  Ct  257,  27  L.  Ed.  419. 

Act  Tenn.  March  16,  1877,  §  6  (Laws  1877, 
c.  16,  p.  26),  imposing  a  privilege  tax  upon  sleep- 
ing cars  owned  by  a  foreign  corporation,  and 
leased  to  a  Tennessee  railroad  corporation,  which 
received  the  transit  fare,  while  the  fee  for  sleep- 
ing accommodation  was  paid  to  the  owner,  and 
used  for  the  transportation  of  passengers  into  or 
out  of  or  across  the  state,  is  void,  as  an  inter- 
ference with  interstate  commerce. — Pickard  v. 
Pullman  Southern  Car  Co.,  117  U.  S.  34,  6  S. 
Ct  635.  29  L.  Ed.  785;  State  of  Tennessee  v. 
Same,  117  U.  S.  51,  6  S.  Ct  643,  29  L.  Ed.  791. 

Where  a  telegraph  company  is  doing  the 
business  of  transmitting  messages  between  differ- 
ent states,  and  has  accepted  and  is  acting  under 
the  telegraph  law  passed  by  congress  July  24, 
1866,  no  state  within  which  it  sees  fit  to  estab- 
lish an  office  can  impose  upon  it  a  license  tax, 
or  require  it  to  take  out  a  license  for  the  trans- 
action of  such  business. — Leloup  v.  Port  of  Mo- 
bile. 127  U.  S.  640,  8  S.  Ct  1380,  32  L.  Ed. 
311. 

Order  No.  1589  of  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco,  which 
imposes  a  license  tax  of  $25  per  quarter  on  ev- 


ery railroad  agency,  is  a  regulation  of  interstate 
commerce,  in  so  far  as  it  applies  to  an  agent 
who  solicits  passenger  traffic  in  San  Francisco 
over  a  raUroad  operated  between  Chicago  and 
New  York,  but  who  sells  no  tickets,  and  neither 
receives  nor  pays  out  any  money  or  other  valuable 
consideration  on  account  thereof.  The  agent's 
business,  being  carried  on  to  assist,  or  with  the 
purpose  to  assist,  the  traffic  of  his  road,  is  within 
the  protection  of  the  commerce  clause  of  the  fed- 
eral constitution  (Const,  art.  1,  §  8,  cl.  3),  though 
it  may  not  be  essential  to  such  traffic— McCall  v. 
California,  136  U.  S.  104,  10  S.  Ct  881,  34  L. 
Ed.  391,  distinguishing  Pembina  Consol.  Silver 
Mining  Sc  Milling  Co.  v.  Pennsylvania,  125  U.  S. 
181,  8  S.  Ct  737,  31  L.  Ed.  650. 

Act  Ky.  March,  1860,  as  amended  by  Act 
1866,  requiring  the  agent  of  a  foreign  express 
company  doing  business  in  the  state  to  pay  a  li- 
cense fee  of  $5,  and  deposit  with  the  auditor  a 
statement  of  the  company's  assets  and  liabili- 
ties, showing  that  it  has  an  actual  capital  of  at 
least  $150,000,  is  unconstitutional,  as  an  inter- 
ference with  interstate  commerce,  in  so  far  as  It 
applies  to  companies  transporting  goods  between 
points  in  the  state  and  points  in  other  states, 
though  the  company  may  also  transport  between 
points  within  the  state. — Crutcher  v.  Common- 
wealth, 141  U.  S.  47,  11  S.  Ct  851,  35  L.  Ed. 
649,  reversing  judgment  89  Ky.  6,  12  S.  W.  141. 

An  ordinance  compelling  a  telegraph  compa- 
ny to  pay  five  dollars  per  annum  for  every  pole 
within  the  city  "for  the  privilege  of  using  the 
streets,  alleys,  and  public  places'*  is  a  charge  in 
the  naturl  of  a  rental,  and  is  not  a  privilege  or 
license  tax,  which  would  be  invalid  as  applied 
to  a  corporation  doing  interstate  business.— City 
of  St.  Louis  V.  Western  Union  Tel.  Co.,  148  U. 
S.  92.  13  S.  Ct  485,  37  L.  Ed.  380,  reversing 
judgment  (C.  C.)  39  F.  59. 

^  license  tax  imposed  by  a  city  upon  tele- 
graph companies  "for  business  done  exclusively 
within  the  city,  ♦  ♦  •  and  not  including  any 
business  done  to  or  from  points  without  the 
state"  or  "for  the  United  States,"  is  not  invalid 
as  applied  to  a  company  partly  engaged  in  trans- 
mitting interstate  messages,  and  which  has  ac- 
cepted the  provisions  of  the  act  of  July  24,  1866, 
and  thereby  become  An  agency  of  the  United 
States.— Postal  Tel.  Cable  Co.  v.  City  Council  of 
Charleston,  153  U.  S.  692,  14  S.  Ct.  1094,  38  L. 
Ed.  871,  affirming  decree  (C.  C.)  Western  Union 
Tel.  V.  City  Council  of  Charleston,  56  F.  419. 

Pen.  Code  Cal.  f  439,  declaring  "every  person 
who  in  this  state  procures  or  agrees  to  procure 
any  insurance  for  a  resident  of  this  state"  from 
a  foreign  insurance  company,  which  has  not  com- 
plied with  the  insurance  laws  of  the  state  guilty 
of  a  misdemeanor,  does  not  attempt  to  prevent 
the  procurement  outside  of  the  state  of  insur- 
ance—Hooper V.  People  of  State  of  California, 
155  U.  S.  648,  15  S.  Ct  207,  39  L.  Ed.  297. 

The  business  of  marine  insurance,  like  other 
insurance  business,  is  not  commerce,  or  an  in- 
strumentality thereof,  but  merely  an  incident, 
and  therefore  the  constitutional  provision  as  to 
interstate  commerce  does  not  prevent  a  state 
from  prescribing  conditions  on  which  a  foreign 
insurance  company  may  do  business  in  the  state, 
or  from  enforcing  such  conditions. — Id. 

A  statute  which  in  effect  Imposes  a  license 
tax  on  express  companies  doing  any  local  busi- 
ness, but  none  on  those  doing  interstate  business 
only,  is  not  void  as  regulating  interstate  com- 
merce. 14  So.  588.  affirmed.— Osborne  v.  State 
of  Florida,  17  S.  Ct.  214,  164  U.  S.  650,  41  L. 
Ed.  586. 

Ky.  St.  1894,  f|  4077,  4081,  taxing  the  in- 
tangible  property  of  express  companies  in  pro- 
portion to  mileage  in  the  state,  as  compared  with 
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total  mileage,  Is  not  an  interference  with  inter- 
state commerce.— Weir  t.  Norman,  17  S.  Ot  627, 
166  U.  S.  171,  41  li.  Ed.  960. 

A  proportional  state  tax  on  tbe  intangible 
property,  within  the  state,  of  a  bridge  company 
owning  a  bridge  over  a  river  between  adjoining 
states,  is  not  a  tax  on  interstate  commerce, 
wben  the  business  of  transportation  is  not  car- 
ried on  by  the  bridge  company,  but  by  persons 
and  corporations  who  pay  tolls  to  the  bridge 
company.  The  fact  that  the  tax  may  tend  to 
increase  the  tolls  is  too  remote  and  incidental' 
to  make  it  a  tax  on  the  business  transacted. — 
Henderson  Bridge  Co.  v.  Commonwealth  of  Ken- 
tucky, 17  S.  Ct,  632,  166  U.  S.  150.  41  L.  Ed. 
953,  affirming  judgment  31  S.  W.  486. 

The  acts  of  congress  prescribing  the  height, 
width  of  span,  etc.,  of  bridges  to  be  erected  over 
the  Ohio,  and  declaring  that  they  shall  be  post 
roads,  do  not  affect  the  power  of  the  states  to 
tax  the  intangible  property  of  the  bridge  compa- 
nies.— Id. 

A  state  franchise  tax  upon  private  corpora- 
tions, based  on  the  amount  of  capital  employed 
by  the  corporation  in  the  state,  is  not  affected  by 
the  character  of  the  property  in  which  the  capi- 
tal is  invested,  and  is  therefore  not  rendered  il- 
legal by  the  fact  th^t  such  capital  is  employed  in 
interstate  or  foreign  commerce. — ^People  of  State 
of  New  Tork  ex  rel.  Parke,  Davis  &  Co.  v.  Rob- 
erts, 19  S.  Ct  68,  70,  171  U.  S.  658,  43  L.  Ed. 
323,  affirming  judgment  44  N.  B.  1127, 149  N.  Y. 
608,  which  affirms  36  N.  Y.  S.  368,  91  Hun,  158. 

An  ordinance  imposing  a  license  fee  on  tele- 
graph poles  and  wires  within  the  limits  of  the 
municipality  is  not  obnoxious  to  the  commerce 
clause  of  the  federal  constitution,  when  applied 
to  poles  and  wires  used  for  interstate  business, 
although  it  yields  a  return  in  excess  of  the 
amount  necessary  to  reimburse  the  municipality 
for  the  cost  of  supervision  and  inspection.  Judg- 
ment, Borough  of  New  Hope  v.  Western  Union 
Tel.  Co.,  16  Pa.  Super.  Ct  306,  affirmed.— West- 
em  Union  Tel.  Co.  v.  Borough  of  New  Hope,  23 
S.  Ct  204,  187  U.  S.  419,  47  L.  Ed.  240. 

The  privilege  tax  imposed  by  Code  Miss. 
1892,  §^  3317,  3387,  on  sleeping  and  palace  car 
companies  carrying  passengers  from  one  point  to 
another  within  the  state,  cannot  be  deemed  an 
unconstitutional  regulation  of  commerce,  because 
of  the  declaration  in  Const  Miss.  §  195,  that 
sleeping  car  companies  are  common  carriers  and 
subject  to  liability  as  such,  where  such  provision 
is  re^irded  hy  the  state  courts  as  imposing 
no  obligation  on  the  company  to  transport  local 
passengers.  Judgment,  Pullman  Palace  Car  Co. 
T.  Adams.  30  So.  757,  78  Miss.  814,  84  Am.  St 
Rep.  647,  affirmed.— Pullman  Co.  v.  Adams,  23 
S.  Ct  494,  189  U.  S.  420,  47  L.  Ed.  877. 

A  telegraph  company,  though  engaged  in  In- 
terstate commerce,  may  be  compelled  by  a  mu- 
nicipality to  pay  a  reasonable  license  fee  for  the 
enforcement  of  local  government  supervision  of 
its  poles  and  wires.— Atlantic  &  Pacific  Tele- 
graph Co.  V.  City  of  Philadelphia,  28  S.  Ct  817, 
190  U.  S.  160,  47  L.  Ed.  996. 

The  annual  tax  of  $3,000  imposed  by  a 
state  statute  upon  sleeping  car  companies  which 
carry  one  or  more  local  passengers  on  cars  op- 
erating within  the  state  is  not  void  as  a  burden 
on  interstate  commerce,  where  the  company  is 
free  to  decline  all  local  business  if  it  sees  fit. — 
Allen  V.  Pullman's  Palace  Car  Co.,  24  S.  Ct 
39,  191  U.  S.  171,  48  L.  Ed.  134. 

Taxes  exacted  from  a  sleeping  car  company 
engaged  in  both  interstate  and  intrastate  traffic, 
under  a  state  statute  imposing  an  annual  tax  of 
$500  per  car  upon  sleeping  car  companies  doing 
business  in  the  state,  which  makes  no  distinction 
between  cars  used  in  interstate  traffic  or  in  traf- 
fic wholly  within  the  borders  of  the  state,  are 


void  as  an  attempt  by  the  state  to  impose  a  bur- 
den upon  interstate  commerce.— Id. 

A  franchise  tax,  imposed  under  appropriate 
statutes  of  the  state  of  New  York  upon  the 
Pennsylvania' Railroad  Company  for  carrying  on 
a  cab  service  wholly  within  the  state,  for  the  pur- 
pose of  conveying  its  passengers  to  and  from  its 
ferry  landing  in  New  York  City,  the  charges  for 
which  are  entirely  separate  from  those  for  other 
transportation,  is  not  an  unconstitutional  burden 
on  interstate  commerce,  but  is  a  tax  upon  an 
independent  local  service,  preliminary  or  subse- 
quent to  any  interstate  transportation.  Judg- 
ment 64  N.  E.  152,  171  N.  Y.  354,  98  Am.  St 
Rep.  610,  affirmed.— People  of  State  of  New 
York  ex  reL  Pennsylvania  R.  Co.  v.  Knight,  24 
S.  Ct  202,  192  U.  S.  21,  48  L.  Ed.  325. 

An  unconstitutional  burden  is  imposed  on 
interstate  commerce  by  Rev.  Laws  111.  1874,  c 

55,  penalizing  the  carrying  on  of  a  ferry  without 
a  license,  when  applied  to  the  transportation  of 
loaded  or  unloaded  railroad  cars  across  the  Mis- 
sissippi river  from  the  Illinois  to  th'>  Missouri 
shore,  even  assuming  that  a  state  may  regulate  a 
ferry  upon  a  navigable  stream  forming  tbe 
boundary  between  two  states,  where  such  statute 
makes  the  granting  of  the  license  discretionary, 
with  citizens  of  Illinois  preferred,  and  compels 
the  licensee  to  conduct  a  general  ferry  business. 
Judgment,  St.  Clair  County  v.  Interstate  Car 
Transfer  Co.  (C.  C)  109  F.  741,  affirmed.— St 
Clair  County  v.  Interstate  Sand  &  Car  Transfer 
Co.,  24  S.  Ot.  300,  192  U.  S.  454,  48  L.  Ed.  618. 

Interstate  commerce  is  not  unconstitution- 
ally interfered  with  by  the  franchise  tax  imposed 
upon  a  domestic  railway  corporation  by  Laws 
N.  Y.  1896,  c.  908,  f  182,  because  no  deduction 
is  allowed  from  the  capital  stock,  taken  as  the 
basis  of  the  tax,  on  account  of  the  considerable 
proportion  of  its  rolling  stock  which,  by  the  fa- 
miliar course  of  railway  business,  is  always 
absent  from  the  state.  Judgments  69  N.  EX 
1129,  177  N.  Y.  584,  and  76  N.  B.  1104,  affirm- 
ed.—JPeople  of  State  of  New  York  ex  reL  New 
York  Cent  &  H.  R.  R.  Co.  v.  Miller,  26  S.  Ct 
714,  202  U.  S.  684,  50  L.  Ed.  1166. 

The  exaction  from  a  foreign  telegraph  com- 
panv  for  the  benefit  of  the  permanent  school 
fund,  under  the  authority  of  Gen.  St  Kan.  1901, 
p.  280,  §  1261,  of  a  "charter  fee"  of  a  ^ven  per 
cent,  of  its  entire  authorized  capital  stock,  as 
a  condition  of  continuing  to  do  local  business 
in  the  state,  is-  invalid  under  the  commerce 
clause  of  the  federal  Constitution,  as  necessarily 
amounting  to  a  burden  and  tax  on  the  compa- 
ny's interstate  business  and  on  its  property  lo- 
cated or  used  outside  the  state.  Decree,  State 
V.  Western  Union  Telegraph  Co.  (1907)  90  P. 
299,  75  Kan.  609,  reversed.— Western  Union 
Telegraph  Co.  v.  State  of  Kansas  ex  reL  Cole- 
man, 30  S.  Ct  190,  216  U.  S.  1,  64  L.  BdL 
866. 

A  foreign  sleeping  car  company  cannot  be 
restrained  from  doing  local  business  in  the 
state  because  of  its  refusal  to  pay  the  ''char- 
ter fee"  of  a  given  per  cent,  of  its  entire  capital 
stock,  imposed  by  Gen.  St.  Kan.  1901,  |  1264, 
for  the  benefit  of  the  permanent  school  fund, 
as  a  condition  of  doing  such  business,  since  such 
requirement  amounts  to  a  burden  or  tax  on  the 
company's  interstate  business  and  on  its  proper- 
ty located  and  used  outside  the  state.  Judg- 
ment State  V.  Pullman  Co.  (1907)  90  P.  319. 
75  Kan.  664,  reversed.— Pullman  Co.  v.  State  of 
Kansas  ex  rel.  Coleman,  80  S.  Ct  232,  216  U.  & 

56,  54  L.  Ed.  37a 

An  illegal  burden  on  the  interstate  business 
of  a  foreign  telegraph  comi>any,  as  well  as  a 
tax  on  its  property  bevond  the  jurisdiction  of 
the  state,  is  imposed  by  Laws  Ark.  1907,  p. 
744,  ander  which  such  company,  as  a  condition 
of  continuing  to  do  a  local  business  in  the  state, 
and  of  escapmg  the  heavy  penalties  therein  pre* 


ISop.GtDig.-PM;«  401] 


GOMMBBCB,  HI 


flcrlhed.  must  pay  a  ^yen  amount,  based  on  all 
its  capital  stock,  merely  for  filincr  its  articles  of 
incorporation  with  the  Secretary  of  State.  De- 
cree, Chicago,  R.  I.  A  P.  By.  Co.  v.  Ladwig 
(C.  C  1907)  166  F.  162,  affirmed.— Ludwig  ▼. 
Western  Union  Telegra^  Co.,  80  S.  Ot  280, 
216  U.  S.  146,  64  L.  EdT  423. 

A  city  license  tax  on  right  of  interstate  tele- 
graph company  to  do  local  business  does  not  im- 
pose anconstitntional  burden  on  its  interstate 
business  because  its  intrastate  business  was  done 
at  the  loss  of  86  cents.— Williams  ▼.  City  of  Tal- 
ladega, 33  S.  Ct.  116,  226  U.  S.  404,  57  L.  Ed. 
275,  reversing  judgment  61  So.  830,  164  Ala. 
633. 

Annual  privilege  tax  levied  by  city  on  busi- 
nees  of  express  company,  excluding  interstate 
business,  is  not  invsiid  because  transportation 
is  over  a  route  for  a  short  distance  passing  out 
of  the  state.— Ewinx  v.  City  of  Leavenworth,  33 
S.  Ct  157,  226  U.  S.  464,  67  L.  Ed.  303,  af- 
firmlhg  judgment  City  of  Leavenworth  ▼•  Swing, 
101  P.  684,  80  Kan.  5& 


tax  exacted  from  foreign  corporations 
under  St  Mass.  1900,  c.  490,  for  the  privilege  of 
doing  business  in  the  state,  as  applied  to  corpo- 
rations carrying  on  a  business  not  of  itself  in- 
terstate commerce,  though  their  products  are  sold 
and  shipped  in  such  commerce  and  which  are 
carrying  on  a  local  business,  is  not  invalid  under 
the  commerce  dause  of  the  federal  Constitution. 
— ^Baltic  Min.  Co.  v.  Commonwealth  of  Massa- 
chusetts, 84  S.  Ct  16,  231  U.  S.  68,  68  L.  Ed. 
127,  affirmin^r  judgments  93  N.  E.  831,  207  Mass. 
881:  S.  S.  White  Dental  Mfg.  Co.  v.  Same,  98 
N.  E.  1056,  212  Mass.  86. 

An  ordinance  imposing  a  local  license  on  an 
express  business  will  be' construed  as  not  apply- 
ing to  interstate  business.— Barrett  v.  City  of 
New  Tork,  84  S.  Ct  203,  232  U.  S.  14,  58  L. 
Ed.  483,  reversing  decree  (C.  C.)  189  F.  268. 

A  municipality  cannot  exact  a  local  license 
from  an  express  company  doing  an  interstate 
bnsiness  either  as  a  condition  precedent  to  its 
transacting  business  within  the  city,  or  as  an 
annual  license  fee. — Id. 

A  state,  or  a  municipality,  acting  under  its 
authority,  may  not  consistently  with  the  com- 
merce clause  of  the  federal  Constitution,  require 
a  Canadian  corporation,  operating  a  ferry  over 
the  boundary  stream  between  such  state  and 
Canada,  to  take  out  a  license  and  pay  a  license 
fee  as  a  condition  precedent  to  receiving  and 
landing  persons  and  property  at  its  wharf  in 
such  municipality.— City  of  Sault  Ste.  Marie  v. 
International  Transit  Co.,  34  S.  Ct  826,  234  U. 
8.  333,  68  L.  Ed.  1337,  62  L.  B.  A.  (N.  S.)  674, 
affirming  decree  (D.  O.)  International  Transit 
Co.  V.  City  of  Sault  Ste.  Marie,  194  F.  622. 

Annual  tax  on  capital  stock  on  domestic  od^- 
porations  imposed  by  Laws  Kan.  1913,  c  136,  is 
not  a  violation  of  commerce  clause  of  federal 
Constitution  as  applied  to  a  railroad  with  a  paid- 
up  capital  whose  lines  extend  into  other  states. 
—Kansas  City.  F.  S.  &  M.  By.  Co.  v.  Botkin,  36 
S.  Ct  261,  240  U.  S.  227,  60  L.  Ed.  617,  affirm- 
ing judgment  Same  v.  Sessions,  147  P.  791,  95 
Kan.  261. 


— —  Corporate  roeeiptsy  oamiiissy 
and  dividends* 

See  10  Cent  Dig.  Commeree,  I  114. 

Act  Me.  1881,  requires  every  corporation, 
etc.,  operating  a  railroad  in  the  state,  to  pay 
*'an  annual  excise  tax  for  the  privilege  of  exer- 
cising its  franchises";  the  amount  of  the  tax 
to  be  determined  according  to  a  sliding  scale  pro- 
portioned to  the  average  gross  earnings  per  mile 
within  the  state  for  the  year  preceding  the  levy 
of  the  tax.    Held,  that  the  method  of  determining 


the  amount  of  the  tax  Is  merely  a  way  of  aacer- 
talning  the  value  of  the  privilege,  and  does  not 
render  the  tax  a  tax  upon  the  receipts  them- 
selves, and  hence,  in  its  application  to  railroads 
which  enter  the  state  from  another  state  or  from 
Canada,  the  act  does  not  operate  as  a  regulation 
of  interstate  or  foreign  conmierce.— State  of 
Maine  v.  Grand  Trunk  By.  Co.  of  Csnada,  142 
U.  S.  217,  12  S.  Ct  121,  35  L.  Ed.  994;  Id., 
142  U.  S.  217,  12  S.  Ct.  163,  35  L.  Ed.  994. 

No  unconstitutional  interference  with  inter- 
state commerce  is  made  by  Act  Mich.  Jcme  4, 
1897,  p.  292,  No.  22S,  levying  a  specific  tax  up* 
on  the  property  and  business  of  any  railroad  cor- 
poration operated  within  the  state  and  providing 
that  "when  the  railroad  lies  partly  within  and 
partly  without  this  state,  prima  facie  the  gross 
income  of  said  company  from  such  road  for  the 
purposes  of  taxation  shall  be  on  the  actual  earn- 
ings of  the  road  in  Michigan,  computed  by  adding 
to  the  income  derived  frem  the  business  trans- 
acted by  said  company  entirely  within  this  state 
such  proportion  of  the  income  of  said  company 
arising  from  the  interstate  business  as  the  length 
of  the  road  over  which  said  interstate  business 
is  carried  in  this  state  bears  to  the  entire  length 
of  the  road  over  which  said  interstate  business  is 
carried.'*— Wisconsin  &  M.  Ry.  Co.  v.  Powers, 
24  S.  Ct  107, 191  U.  S.  379,  48  L.  Ed.  229. 

Intention  to  tax  receipts  from  foreign  com- 
merce will  not  be  imputed  to  Act  May  81,  1911 
(102  Ohio  Laws,  p.  224),  imposing  excise  tax 
on  gross  receipts  of  railroads  because  such  com- 
merce is  not  expressly  excepted  by  the  pro- 
visions of  sections  83  and  88  in  view  of  section 
97,  i^roviding  for  measuring  the  tax  only  by  the 
earnings  on  intrastate  business. — Ohio  Tax 
Cases,  34  S.  Ct.  372,  232  U.  S.  576,  58  L.  Ed. 
737,  affirming  decree  (D.  C.)  Ohio  River  &  W. 
Ry.  Co.  V.  Dittey,  203  F.  537. 

Amending  a  state  law  imposing  excise  tax 
on  gross  railway  earnings  so  as  to  exclude  in- 
terstate earnings  while  making  an  incresse  in 
the  tax  decimal  is  not  evidence  of  an  unlawful 
effort  to  burden  a  privilege  not  a  proper  sub- 
ject of  state  taxation.— Id. 

Annual  excise  tax  equal  to  five-tenths  of  1 
per  cent,  on  gross  earnings  from  transportation 
originating  and  terminating  within  the  state, 
imposed  by  Tax  Law  N.  Y.  f  184,  is  not  an  in- 
valid regulation  of  commerce  as  applied  to  a 
navigation  company  engaged  in  towing  on  the 
Hudson  river  under  a  .license  granted  by  the 
United  States.— People  of  State  of  New  York 
ex  rel.  Cornell  Steamboat  Co.  v.  Sohmer,  35  S. 
Ct  162,  235  U.  S.  549,  59  L.  Ed.  355,  affirming 
judgment  99  N.  E.  1115.  206  N.  Y.  65L 

No  taxation  of  interstate  commerce  results 
from  including  the  earnings  by  a  New  York 
corporation  from  towing  vessels  between  ports 
in  that  state  over  the  Hudson  river  lyinfl[  partly 
in  the  state  of  New  Jersey  in  computing  the 
annual  tax  equal  to  five-tenths  of  1  per  cent 
on  the  gross  earnings  from  transportation  orig- 
inating and  terminating  within  the  state  Ini' 
posed  by  Tax  Law  N.  Y.  i  184.— Id. 

^=»71.  Taxation  of  property. 

See  10  Cent  dig.  Commerce,  §9  96,  U8-1S1 

^=»72.  -*—  Property   employed  in   eom- 
meroe  in  general. 

Ste  10  Cent  Dig.  Commerce,  88  12S-136. 

The  statute  of  New  York  of  Ma/  31,  1881^ 
imposing  a  tax  on  every  passenger  from  a  for- 
eign country  landing  in  tiie  port  of  New  York 
who  is  not  a  citizen  of  the  United  States,  and 
holding  the  vessel  which  brings  him  liable  for 
the  tax,  is  a  regulation  of  commerce.  The  tax 
is  not  relieved  from  this  constitutional  objection 
by  calling  in  an  inspection  law.— People  of  State 
of  New  York  v.  Gompagnie  Generale  Transat- 
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lantiqire,  107  U.  S,  59.  2  S.  Ct  87,  27  L.  Ed. 
383,  affirming  judgment  (C.  C.)  10  F,  357. 

Act  Cong.  Aug.  3,  1882  (22  Stat,  214),  en- 
titled ''An  act  to  regulate  immigration,"  imposes 
on  the  owners  of  vessels  who  shall  bring  pas- 
sengers from  a  foreign  port  into  a  port  of  the 
United  States  a  duty  of  50  cents  for  every  such 
passenger  not  a  citizen  of  the  United  States, 
and  is  not  a  tax  subject  to  the  limitations  im- 
posed by  the  constitution  on  the  general  taxing 
power  of  congress. — Edye  v.  Robertson,  112  U. 
S.  580,  5  S.  Ct.  247,  28  L.  Ed.  708,  affirming 
(C.  C.)  18  F.  135. 

Act  Cong.  Aug.  3.  1882  (22  Stat.  214),  "to 
regulate  immigration,  which  imposes  on  the 
owners  of  steam  or  sailing  vessels  who  shall 
bring  passengers  from  a  foreign  port  into  a  port 
of  the  United  States  a  duty  of  50  cents  for 
every  such  passenger  not  a  citizen  of  this  coun- 
try, to  constitute  a  fund  ''to  defray  the  expense 
of  regulating  immigration  under  this  act,  and 
for  the  care  of  immigrants  arriving  in  the  Unit- 
ed States,  for  the  relief  of  such  as  are  in  dis- 
tress," etc.,  is  a  valid  exercise  of  the  power  to 
regulate  commerce  with  foreign  nations.— Id. 

The  taxation  in  one  state,  under  general 
laws  imposing  such  tax  on  all  property  alike, 
of  goods  from  another  state,  arrived  in  the  tax- 
ing state  as  their  place  of  destination,  is  not  a 
regulation  of  commerce,  within  Const.  U.  S.  art. 
1,  §  8,  cl.  3,  giving  congress  power  to  regulate 
commerce  among  the  states,  although  such  goods 
are,  on  arrival,  sold  from  the  vessel  on  which 
they  were  transported,  without  being  landed,  for 
the  purpose  ot  being  shipped  on  a  vessel  bound 
to  a  foreign  port.— Brown  v.  Houston,  114  U.  S. 
622,  5  S.  Ct.  1091,  29  L.  Ed.  257. 

Sess.  Laws  Mich.  1875,  No.  226,  which  im- 
poses a  specific  tax  on  persons  selling  liquors  at 
wholesale,  to  be  shipped  into  the  state  from 
places  out  of  the  state,  not  having  their  prin- 
cipal place  of  business  in  the  state,  without 
imposing  a  like  tax  upon  persons  engaged  in 
such  sale  of  liquors  manufactured  in  the  state 
is  a  regulation  of  commerce  between  the  states, 
and  unconstitutional  and  void. — Walling  ^. 
Michigan,  116  U.  S.  446,  6  S.  Ct.  454,  29  L.  Ed. 
691. 

Pub.  Acts  Mich.  1887,  No.  313,  imposing  an 
annual  tax  of  $300  on  the  business  of  selling 
only  brewed  or  malt  liquors  at  wholesale  or 
retail,  and  a  tax  of  $65  on  the  business  of  man- 
ufacturing such  liquors,  and  providing  that  a 
manufacturer  may  sell  without  paying  anything 
but  the  manufacturers'  license,  is  a  regulation 
of  interstate  commerce  in  so  far  as  it  prevents 
a  nonresident  manufacturer  from  sending  such 
liquor  into  the  state,  and  their  disposing  of  it, 
in  the  original  packages,  through  a  clerk  located 
there.— Lyng  v.  Michigan,  135  U.  S.  161,  10  S. 
Ct.  725,  34  L.  Ed.  150,  follo\ving  Leisy  v.  Har- 
din, 135  U.  S.  100,  10  S.  Ct  681,  34  L.  Ed.  128. 
« 

Coal  transported  to  Louisiana  from  a  for- 
eign state  on  the  navigable  waters  of  the  United 
States,  and  owned  by  a  citizen  of  such  foreign 
state,  may  be  taxed  while  afloat  in  barges  on 
the  Mississippi  river,  in  Louisiana,  as  other 
property  in  such  state  is  taxed,  without  violat- 
ing Const.  U.  S.  art.  1,  §  8,  cl.  3,  providing  that 
eongress  shall  have  power  to  regulate  commerce 
among  the  states,  where  it  has  reached  its  des- 
tination for  the  purpose  of  use  or  sale.— Pitts- 
burgh &  S.  Coal  Co.  V.  Bates,  156  U.  S.  577,  15 
S.  Ct.  415,  39  L.  Ed.  538. 

An  assessment  for  taxation,  under  state  au- 
thority, of  the  original  packages  in  which  goods 
are  imported,  before  they  have,  by  the  act  of 
the  importer,  become  incorporated  into  the  mass 
of  property  of  the  state  and  are  held  for  use 
or  sale,  is  void  as  a  violation  of  Const  U.  S. 
art  1,  §§  8,  10,  prohibiting  the  states  to  lay 
imposts  or  duties  on  imports,  and  giving  con- 

fress    power    to    regulate    foreign    commerce, 
udgment,   May   v.   City   of  New   Orleans,  25 


So.  959,  51  La.  Ann.  1064,  reversed.— F.  May 
&  Co.  V.  City  of  New  Orleans,  20  S.  Ct  976, 
178  U.  S.  496,  44  L.  Ed.  1165. 

Original  packages  of  imported  goods,  which 
cannot  be  assessed  for  local  taxation,  consist  of 
the  boxes,  cases,  or  bales  in  which  the  goods 
were  shipped,  and  not  the  smaller  packages 
therein  contained,  although  these  are  the  pack- 
ages in  which  the  goods  are  put  up  by  the  man- 
ufacturer; and  when  the  packages  in  which  the 
goods  are  shipped  reach  their  destination  for 
use  or  trade,  and  are  opened  and  the  separate 
packages  therein  exposed  or  offered  for  sale, 
these  become  subject  to'  local  taxation  like  other 
property  in  the  state.— Id. 

,  A  flock  of  10,000  sheep  which  is  being 
driven  from  the  territory  of  Utah  by  'a  direct 
route  across  the  state  of  Wyoming  to  the  state 
of  Nebraska  at  a  rate  of  about  nine  miles  per 
day,  is  the  subject  of  interstate  commerce,  and 
is  therefore  exempt  from  taxation  under  Laws 
Wyo.  1895,  c.  61,  authorizing  the  taxing  of  live 
stock  brought  into  the  state  for  grazing  pur- 
poses, although  the  sheep  may,  while  actually 
in  transit,  have  been  permitted  incidentally  to 
support  themselves  by  grazing  over  land  one- 
fourth  of  a  mile  in  width,  and  might  have  been 
transported  by  rail.  Judgment  63  P.  935,  9 
Wyo.  352,  87  Am.  St  Rep.  959,  reversed.— 
Kelley  v.  Rhoads,  23  S.  Ct.  269,  188  U.  S.  1, 
47  L.  Ed.  359. 

Logs  which  have  been  cat  and  floated  down 
a  stream  and  its  tributaries  to  a  boom  or  sort- 
ing gap,  from  which  they  are  to  be  shipped  by 
rail  as  needed  to  a  point  outside  the  state, 
are  not,  while  awaiting  delivery  to  the  railroad 
company,  the  subject  of  interstate  commerce,  so 
as  to  be  exempt  fiom  state  taxation.— Diamond 
Match  Co.  V.  Village  of  Ontonagon,  23  S.  Ct 
266,  188  U.  S.  82,  47  L.  Ed.  349. 

Goods  brought  into  one  state  from  another 
are  not  imported,  within  the  meaning  of  Const. 
U.  S.  art.  1,  §  10,  par.  3,  forbidding  state  taxa- 
tion of  imports,  and  are  therefore,  though  still 
in  the  original  packages,  subject  to  state  taxa- 
tion after  they  have  reached  their  destination 
and  are  held  in  the  state  for  sale.  Judgment 
(lfl03)  75  S.  W.  1037,  110  Tenn.  524,  100 
Am.  St  Rep.  814,  affirmed.— American  Steel  & 
Wire  Co.  v.  Speed,  24  S.  Ct  365,  192  U.  S. 
500,  48  L.  Ed.  538. 

Oil  shipped  from  Pennsylvania  and  Ohio, 
and  destined  ultimately  for  points  in  Arkansas, 
Louisiana,  and  Mississippi,  is  not  property  in 
interstate  commerce,  so  as  to  be  exempt  from 
state  tax  or  inspection  laws  while  it  is  held  at 
a  distributing  point  maintained  by  the  shipper 
in  Tennessee,  at  which  point  such  oil  is  un- 
loaded from  tank  cars  into  various  tanks,  bar- 
rels, and  other  receptacles,  and  from  which  it 
is  forwarded  to  its  final  destination.  Judg- 
ment (1906)  95  S.  W.  824,  117  Tenn.  82,  affirm- 
ed.—General  Oil  Co.  v.  Grain.  28  S.  Ct  475, 
209  U.  S.  211,  52  L.  Ed.  754. 

The  earnings  of  nonresident  express  com- 
pany carrying  goods  between  two  points  with- 
in the  state  over  route  incidentally  traversing 
portion  of  another  state,  derived  from  carriage 
within  the  state,  held  within  the  gross  receipts 
upon  which  tax  under  Rev.  Laws  Minn.  1905, 
§8  794-1038,  is  based,  without  burdening  inter- 
state commerce.— (1912)  United  States  Express 
Co.  V.  State  of  Minnesota,  32  S.  Ct  211,  223 
U.  S.  335,  56  L.  Ed.  459.  affirming  judgment 
(1911)  State  V.  United  States  Express  Co.,  131 
N.  W.  489,  114  Minn.  346. 

Including  in  gross  receipts  of  nonresident 
express  company  under  Rev.  Laws  Minn.  1905. 
§§  794-1038,  earnings  from  interstate  ship- 
ments, where  transportation  was  performed 
wholly  within  the  state,  held  not  an  unconsti- 
tutional burden  on  interstate  commerce.— Id. 

A  nonresident  express  company,  whose  re- 
ceipts are  largely  derived  from  interstate  com- 
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ineroe  and  investments  in  bonds  and  lands  out- 
side the  state,  held  not  subject  to  the  gross 
revenue  tax  exacted  by  Laws  Okl.  1910,  c.  44. 
—Meyer  v.  Wells  Fargo  &  Co.,  32  S.  Ct  218, 
223  U.  S.  298,  56  L.  Ed.  445. 

Personal  property  in  transit  in  interstate 
commerce  is  not  sub^'ect  to  local  taxation  be- 
cause within  the  limits  of  a  county  in  which 
the  owner  resides. — Bacon  v.  People  of  the 
State,  of  Illinois,  33  S.  Ct.  299,  227  U.  S.  504, 
57  L.  Ed.  615,  affirming  judgment  People  v. 
Bacon,  90  N.  E.  606,  243  111.  313. 

Grain  shipped  from  Western  states  to  East- 
em  cities,  purchased  in  transit  by  a  resident  of 
Illinois  to  have  forwarded  according  to  ship- 
ping contracts,'  after  removal  from  cars  at  Chi- 
cago for  inspection,  etc.,  may  be  assessed  for 
local  taxation  while  actually  in  his  private 
grain  elevator  in  Chicago. — ^Id. 

Pennsylvania  coal  shipped  by  its  owner  to 
its  own  order  at  a  New  Jersey  tide-water  port, 
where  if  no  vessels  were  available  for  its  trans- 
portation it  was  dumped  into  a  storage  yard  to 
be  transferred  to  vessels, as  occasion  required, 
held  subject  to  local  taxation  while  in  such 
yard,  though  it  was  destined  ultimately  for  ports 
in  other  states. — Susquehaniia  Coal  Co.  v.  City 
of  South  Amboy,  33  S.  Ct.  712,  228  U.  S.  665, 
57  I-..  Ed.  1015,  affirming  judgment  (C.  C.)  184 
F.  941. 


— —  M^ani  and  instrumentalities 
of  oommeTce. 

eee  10  Cent.  Dig.  Commerce.  fi9  124-134. 

The  state  board  of  equalization  of  California 
included  in  their  assessment  all  the  franchises 
of  a  railroad  company,  among  which  were  fran- 
chises conferred  by  the  United  States,  of  con- 
structing a  railroad  from  the  Pacific  Ocean 
across  the  state  as  well  as  across  the  territories 
of  the  United  States,  and  of  taking  toll  thereon. 
Held  repugnant  to  the  constitution  and  laws  of 
the  United  States,  and  the  power  given  to  con- 
gress to  regulate  interstate  commerce. — People 
of  State  of  California  v.  Central  Pac.  R.  Co., 
127  U.  S.  1,  8  S.  Ct  1073,  32  L.  Ed.  150. 

Where  a  tax  levied  by  a  .state  upon  a  tele- 
graph company  consists  of  taxes  on  messages 
between  points  within  the  state  and  on  messages 
between  points  out  of  the  state  and  points  in 
the  state,  and  on  messages  between  points  in 
different  states,  but  passing  through  the  state, 
and  the  record  discloses  the  amount  assessed  on 
each  class,  no  recovery  can  be  had,  except  in 
respect  to  messages  transmitted  wholly  within 
the  state. — Western  Union  Tel.  Co.  v.  Common- 
wealth of  Pennsylvania,  128  U.  S.  39,  9  S.  Ct. 
6,  32  L.  Ed.  345,  following  Ratterman  v.  West- 
cm  Union  Tel.  Co.,  127  U.  S.  411,  8  S.  Ct  1127, 
32  Lu  Ed.  229. 

Telegraph  companies  which  have  accepted 
the  provisions  of  Rev.  St.  §§  5263-5268,  in  re- 
gard to  the  use  of  the  public  domain  by  tele- 
graph companies,  cannot  be  taxed  by  the  state 
aathorities  on  messages  and  receipts  therefrom 
between  points  within  and-  points  without  the 
state,  as  this  is  interstate  commerce,  but  may 
be  so  taxed  on  messages  carried  wholly  within 
the  state.— Western  Union  Tel.  Co.  v.  Seay,  132 
U.  S.  472,  10  S.  Ct  161,  33  L.  Ed.  409. 

The  fact  that  a  road  represented  by  an 
ngect  is  wholly  outside  the  state  of  California 
does  not  justify  imposing  a  tax  on  its  traffic. 
The  limitation  on  the  power  of  a  state  to  tax 
interstate  commerce  extends  to  all  such  com- 
merce, though  it  may  riot  actually  pass  through 
its  territory.— McCall  v.  California,  136  U.  S. 
104,  10  S.  Ct  881,  34  L.  Ed.  391. 

A  tax  assessed  against  a  railroad  company 
which  is  a  link  in  a  through  line  of  road,  and 
carries  freight  and  passengers  in  and  out  of  th^ 
state,  by  the  state  through  which  the  through 


line  passes,  as  a  condition  precedent  to  its  keep- 
ing an  office  in  such  state  for  the  use  of  its 
officers,  agents,  and  employes,  is  a  tax  on  the 
means  by  which  the  company  is  enabled  to  car- 
ry on  its  business  of  interstate  commerce,  and 
is  therefore  in  violation  of  Const,  art.  1,  §  8, 
giving  the  power  to  regulate  interstate  com- 
merce to  congress. — Norfolk  &  W.  R.  Co.  v. 
Pennsylvania,  136  U.  S.  114,  10  S.  Ct.  958,  34 
L.  Ed.  394,  reversing  114  Pa.  256,  6  Atl.  45. 

The  city  of  Henderson,  Ky.,  whose  corporate 
limits  extend  to  low  water  on  the  Indiana  shore 
of  the  Ohio  river,  by  an  ordinance  granted  to  a 
Kentucky  bridge  company  the  right  to  build  a 
railroad  bridge  within  its  boundaries,  and  made 
certain  stipulations  as  to  taxation  thereof. 
Held,  that  the  taxation  of  the  bridge  was  not  a 
regulation  of  interstate  commerce,  or  the  taxa- 
tion of  an  agency  of  the  federal  government. — 
Henderson  Bridge  Co.  v.  City  of  Henderson, 
141  U.  S.  679,  12  S.  Ct  114,  35  L.  Ed.  900. 

Assessment  of  the  part  within  one  state  of 
a  railroad  which  extends  into  another  state, 
and  a  valuation  on  a  mileage  basis,  does  not 
place  a  burden  on  interstate  commerce,  although 
the  value  of  the  road  as  a  whole  is  created 
partly  by  its  interstate  commerce.— Cleveland 
C.,  C.  &  St.  L.  Ry.  Co.  v.  Backus.  154  U.  S. 
439,  14  S.  Ct  1122,  38  L.  Ed.  1041,  affirming 
judgment  133  Ind.  513,  33  N.  E.  421,  18  L.  R. 
A.  729. 

A  state  privilege  tax  of  a  certain  amount 
per  mile  of  wires  operated  within  the  state, 
imposed  on  all  telegraph  companies  therein  oper- 
ating, in  lieu  of  all  other  state,  county,  and 
municipal  taxes,  and  amounting  to  less  than  the 
ordinary  ad  valorem  tax,  is  substantially  a  mere 
tax  on  property,  to  which  a  foreign  corporation 
operating  within  the  state  is  subject,  notwith- 
standing it  is  engaged  in  interstate  commerce, 
and  has  accepted  the  rights  conferred  on  tele- 
graph companies  by  Rev.  St.  §  5263.— Postal 
Telegraph  Cable  Co.  v.  Adams,  155  U.  S.  688, 
15  S.  Ct  268,  360,  39  L.  Ed.  311,  affirming 
judgment  71  Miss.  555,  14  South.  36,  42  Am. 
St  Rep.  476. 

Where  a  foreign  corporation  owns  a  rail- 
road lying  partly  within  and  partly  without  a 
state,  the  state  may  tax  such  portion  of  the 
tolls  received  for  the  use  of  the  road  as  was  re- 
ceived for  the  use  of  the  portion  within  the 
state.— New  York,  L.  E.  &  W.  R.  Co.  v.  Penn- 
sylvania, 158  U.  S.  431,  15  S.  Ct.  896,  39  L. 
Ed.  1043,  affirming  judgment  22  A.  212,  145 
Pa.  38. 

A  state  may  tax  telegraph  property  within 
its  borders,  though  it  is  employed  in  interstate 
or  foreign  commerce. — Western  Union  Tel.  Co. 
V.  Taggart,  163  U.  S.  1,  16  S.  Ct  1054,  41  L. 
Ed.  49. 

A  state  tax  on  the  property  of  an  express 
company  within  the  state,  the  taxable  value  of 
which  is  determined  with  reference  to  the 
whole  capital  of  the  company  ("Nichols  Law," 
Rev.  St  Ohio,  §§  2777-2780),  is  not  an  uncon- 
stitutional interference  w^ith  interstate  com- 
merce.—Sanford  V,  Poe,  17  S.  Ct.  305,  165  U. 
S.  194,  41  L.  Ed.  683,  affirming  decree  69  F. 
546,  16  C.  C.  A.  305. 

The  fact  that  a  bridge  across  a  navigable 
stream  between  two  states  is  an  instrument  of 
interstate  commerce  does  not  exempt  so  much 
of  it  as  is  within  one  of  the  states  from  taxa- 
tion by  such  state. — Pittsburgh,  C,  C.  &  St.  L. 
Ry.  Co.  V.  Board  of  Public  Works  of  West  Vir- 
ginia, 19  S.  Ct  90,  172  U.  S.  32,  43  L.  Ed.  354. 

A  state  may  constitutionally  tax  refrigera- 
tor cars  used  on  railroads  of  the  state,  and  re- 
quired in  their  business,  though  owned  by  a 
corporation  of  another  state,  which  furnishes 
them  for  the  transportation  of  perishable  prod- 
ucts, as  required  by  a  shipper  or  railroad  com- 


XUis  Dieest  is  oompiled  on  the  Key-Number  System*   For  explanation,  see  pase  iii. 


♦=»73 


COMMERCE,  UL 


£Sup.CtDIff.— f aire  404] 


pany  for  a  particular  Bhipment  or  trip,— beinsr 
paid  by  the  railroad  company  on  a  mileage  baisis, 
^and  though  such  cam  are  used  within  the 
state  entirely  in  carrying  on  interstate  com- 
merce; and  such  tax  may  properly  be  fixed 
upon  the  value  of  the  average  number  of  cars 
employed  within  the  state.  Judgment  Hall  t. 
American  Refrigerator  Transit  Co.,  51  P.  421, 
24  Colo.  291,  65  Am.  St.  Rep.  223,  affirmed.— 
American  Refrigerator  Transit  Co.  t.  Hall,  19 
S.  Ct.  699,  174  U.  S.  70,  43  L.  Ed.  899. 

The  state  may  tax  the  average  number  of 
refrigerator  cars  used  by  railroads  within  the 
state,  but  owned  by  a  foreign  corporation 
which  has  no  office  or  place  of  business  within 
the  state,  and  employed  as  vehicles  of  trans- 
portation in  the  interchange  of  interstate  com- 
merce. Judgment,  55  P.  639,  18  Utah,  378,  af- 
firmed.—Union  Refrigerator.  Transit  Co.  ▼. 
Lynch,  20  S.  Ct  631,  177  U.  S.  149,  44  L.  Ed. 
708. 

A  state  tax  on  the  property  within  the 
state  belonging  to  a  forei^  telegraph  corpora- 
tion, the  value  of  which  was  determined  by  re- 
garding it  as  a  part  of  a  system  operated  in 
other  states,  is  not  invalid  because  such  cor- 
poration is  engaged  in  interstate  business,  and 
has  accepted  the  provisiona  of  Act  July  24, 
1866,  c.  230,  14  Stat.  221  [U.  S.  Comp.  St 
1901,  p.  3579],  giving  it  the  privilege  of  oper- 
ating a  line  over  military  and  post  roads,  and 
was  not  created  by  such  state  or  given  any 
franchise  by  it  Judgment,  State  ex  rel.  Gott- 
lieb V.  Western  Union  Tel.  Co.,  65  S.  W.  775, 
165  Mo.  602,  affirmed.— Western  Union  Tel.  Co. 
V.  State  of  Missouri,  23  S.  Ct  730,  190  U.  S. 
412,  47  li.  Ed.  1116. 

Vessels,  which,  though  engaged  in  inter- 
state commerce,  are  employed  in  such  com-^ 
merce  wholly  within  the  limits  of  a  state,  are 
subject  to  taxation  in  that  state,  although  they 
may  have  been  registered  or  enrolled,  under 
Rev.  St  U.  S.  §f  4141,  4311  [U.  S.  Comp.  St 
1901,  pp.  2808,  29591,  at  a  port  outside  the 
limits  of  the  state.  Judgment  46  S.  E.  783, 
102  Va.  576,  102  Am.  St  Rep.  855,  affirmed.— 
Old  Domiiflon  S.  S.  Co.  v.  Commonwealth  of 
Virginia,  25  S.  Ct  686,  198  U.  S.  299,  49  L. 
Ed.  1059,  3  Ann.  Cas.  1100. 

The  state  cannot  impose  the  tax  levied  by 
Act  Tex.  April  17,  1905,  p.  336,  c.  141,  upon 
railway  companies  whose  lines  lie  wholly  with- 
in the  state,  **equal  to  1  per  centum  of  their 
gross  receipts,"  where  a  part  and,  in  some 
cases,  much  the  larger  part,  ox  these  gross  re- 
ceipts, is  derived  from  the  carriage  of  passen- 
gers and  freight  coming  from,  or  destined  to, 
points  without  the  state.  Judgment,  State  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  1906)  97 
S.  W.  71,  reversed.— Galveston,  H.  &  S.  A.  Rv. 
Co.  V.  State  of  Texas,  28  S.  Ct.  638.  210  U.  S. 
217,  52  L.  Ed.  1031. 

Annual  franchise  tax  imposed  by  Laws  Ark. 
1911,  p.  67,  on  a. foreign  corporation  on  a  per- 
centage of  the  outstanding  capital  stock  repre- 
sented by  the  property  used  in  business  in  the 
state,  held  not  repugnant  to  the  commerce  clause 
of  the  federal  Constitution. — St  Louis  South- 
western Ry.  Co.  V.  State  of  Arkansas  ex  rel. 
Norwood,  35  S.  Ct.  99,  235  U.  S.  350,  59  L.  Ed. 
265,  affirming  decree  152  S.  W.  110,  106  Ark. 
321. 

^=s»74.  -*—  Corpovate  oapital  and  seeuri- 
ties. 

See  10  Cent  Dig.  Commerce,   N  96^  124-138. 

A  ferry  company  engaged  in  transporting 
freight  and  passengers  across  the  Delaware  river 
from  P.,  in  Pennsylvania,  to  G.,  N.  J.,  was  in- 
corporated under  the  laws  of  the  latter  state, 
ana  had  all  its  boats  registered  there.  It  had 
no  property  in  Pennsylvania,  other  than  the 
lease  of  a  wharf,  and  did  no  other  business 
there  than  the  landing  and  receiving  of  freight 
and  passengers  at  said  whart    Held,  that  a  tax 


imposed  by  Pennsylvania  upon  the  capital  stock 
of  said  company  was  void,  as  an  interference 
with  interstate  commerce.— Gloucester  Ferry  Co- 
V.  Pennsylvania,  114  U.  S.  196,  5  S.  Ct  820, 
29  L.  Ed.  158. 

A  state  statute  which  levies  a  tax  upon 
the  gross  receipts  of  railroads  for  the  carriage 
of  freight  and  passengers  into,  out  of.  or  through 
the  state,  is  a  tax  upon  commerce  between  the 
stetes— Fargo  v.  Stevens,  121  U.  S.  230,  7  S. 
Ct.  857,  30  L.  Ed.  888. 

The  imposition  of  a  tax,  under  the  acts  of 
Pennsylvania  of  March  20,  1877,  and  June  7» 
1879,  upon  a  steamship  company  incorporated 
under  the  laws  of  Pennsylvania,  upon  the  gruss 
receipts  of  such  company,  derived  &om  the 
transportation  of  persons  and  properly  by  sea 
between  different  states,  and  to  and  from  for- 
eign countries,  is  an  invalid  regulation  of  in* 
terstate  and  foreign  commerce.— Philadelphia  & 
S.  Mail  S.  S.  Co.  v.  Pennsylvania,  122  U.  S. 
326,  7  S.  Ct  1118,  30  L.  Ed.  1200. 

A  single  tax  assessed  under  the  laws  of  Ohio 
upon  the  receipts  of  a  telegraph  company,  deriv- 
ed partly  from  interstate  commerce  and  partly 
from  commerce  within  the  state  of  Ohio,  but 
returned  and  assessed  in  gross,  and  without 
separation  or  apportionment,  is  invalid  only  in 
proportion  to  the  extent  that  such  receipts  were 
derived  from  interstate  commerce. — Ratterman 
V.  Western  Union  Tel.  Co.,  127  U.  S.  411,  8  S. 
Ct  1127,  32  L.  Ed.  229. 

Since  a  state  has  the  right  to  tax  personal 
property  within  its  jurisdiction,  even  though  it 
IS  employed  in  interstate  commerce,  a  state  tax 
on  such  proportion  of  the  whole  capital  stock 
of  a  foreign  sleeping-car  company  as  the  num- 
ber of  miles  over  which  its  cars  are  operated 
within  the  state  bear^  to  the  whole  number  of 
miles  over  which  its  cars  are  operated,  is  valid 
and  constitutional,  though  such  cars  run  into» 
through,  and  out  of  the  state.— Pullman's  Pal- 
ace-Car Co.  V.  Pennsylvania,  141  U.  S.  18,  U 
S.  Ct  876,  35  L.  Ed.  613 ;    Same  v.  Hayward, 

141  U.  S.  36,  11  S.  Ct  883,  35  L.  Ed.  621,  af- 
firming decree,  107  Pa.  St  156. 

Pub.  St  Mass.  c.  13,  f  40,  providinc  that 
every  telegraph  company  owning  a  line  in  the 
state  shall  be  taxed  on  such  proportion  of  the 
whole  value  of  its  capital  stock  as  the  length  of 
its  line  in  the  state  bears  to  the  whole  length 
of  its  line,  is  not  in  violation  of  the  interstate 
commerce  clause  of  the  constitution.— Attorney 
General  of  Commonwealth  of  Massachusetts  t. 
Western  Union  Tel.  Co.,  141  U.  S.  40,  11  S. 
Ct.  889,  35  L.  Ed.  628. 

Act  Mo.  May  16,  1889,  which  imposes  on 
companies  carrying  goods  "by  express,  on  con- 
tract with  any  railroad  or  steamboat  company,** 
a  tax  on  their  "receipts  for  business  done  with- 
in this  state,''  is  not  an  interference  with  inter- 
state commerce.— Pacific   Exp.   Ca   v.   Seibe]% 

142  U.  S.  339,  12  S.  Ct  250,  35  L.  Ed.  1035. 

The  state  may  impose  a  tax  on  the  groaa 
receipts  on  the  transportation  of  goods  and  pas- 
sengers by  continuous  carriage  from  one  point 
in  the  state  to  another  point  in  the  same  state^ 
although  part  of  the  route  is  over  the  soil  of  an- 
other state.— Lehigh  Val.  Ry.  Co.  >.  Pennsyl- 
vanU,  145  U.  S.  192,  12  S.  Ct  806,  36  U  Ed. 
672;  Id.,  12  S.  Ct  809.  36  L.  Ed.  676,  145  U. 
S.  205,  affirming  judgment  17  A.  179,  1  Monac 
45. 

The  provision  of  Act  Ind.  March  6,  1891,  in 
regard  to  taxation  of  railroad  property,  that 
rolling  stock  shall  be  listed  and  taxed  in  the 
several  counties  in  the  proportion  that  the 
main  track  used  or  operated  in  such  county 
bears  to  the  length  of  the  main  track  used  or 
operated  by  the  company,  in  connection  with  the 
requirement  of  a  statement  of  the  amount  of 
capital  stock  and  indebtedness,  is  not  invalid  am 
requiring  assessmoit  and  valuation  of  property 
outside  the  statei  as  the  intent  of  the  act  to 
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reach  simply  property  of  the  railroad  com- 
pany within  the  state  is  obvious  from  its  other 
provisions  and  its  general  scope,  and  it  does  not 
require  the  valuation  of  such  property  to  be  de- 
termined absoldtely  on  a  mileage  basis.— Pitts- 
burgh, C,  C.  &  St.  L.  Ry.  Co.  v.  Backus.  154 
U.  S.  421.  14  S.  Ct  1114,  38  L.  Ed.  1031; 
Indianapolis  &  V.  R.  Co.  v.  Same,  154  U.  8.  438, 
14  S.  Ct.  1114,  38  U  Ed.  1040.  affirming  judg- 
ment 133  Ind.  025,  33  N.  E.  432. 

Act  Pa.  June  7,  1879,  imposing  a  tax  on  the 
gross  receipts  of  transportation  companies  for 
tolls  and  transportation,  is  not,  in  eo  far  as  it 
imposes  a  tax  on  tolls  paid  by  a  company  en- 
gaged in  interstate  transportation  to  another 
company  for  the  use  of  its  railroad  in  the  state, 
an  interference  with  interstate  commerce.— New 
York,  Ia  E.  &  W.  R.  Co.  v.  Commonwealth  of 
Pennsylvania,  158  U.  S.  431,  15  S.  Ct.  896,  39 
Jj,  Ed.  1043,  affirming  judgment  145  Pa.  38,  22 
Ati.  212. 

Interstate  conunerce  is  not  taxed  by  taxing 
the  capital  stock  of  a  bridge  company  which 
owns  an  interstate  bridge,  but  does  not  transact 
any  interstate  business  over  it.  Judgment,  52 
N.  B.  117,  176  lU.  267,  affirmed.— Keokuk  & 
H.  Bridge  Co.  v.  People  of  Stete  of  Illinois,  20 
S.  Ct.  205,  175  U.  S.  626,  44  Ia  Ed.  299. 

An  unconstitutional  interference  with  in- 
terstate commerce  is  not  made  by  the  tax  on 
transfers  of  corporate  stock  imposed  by  Laws 
N.  Y.  1905,  c.  241,  as  applied  to  a  sale  in  New 
York,  between  two  nonresidents,  of  the  stock 
of  foreign  railway  corporations.  Order  (1906) 
77  N.  E.  970,  184  N.  Y.  431,  affirmed.— People 
of  State  of  New  York  ex  rel.  Hatch  v.  Reardon, 
27  S.  Ct.  188.  204  U.  S.  152,  51  L.  Ed.  415,  9 
Aim.  Caa.  730. 

Tax  imposed  under  Laws  Colo.  1907,  p. 
548,  on  capital  stock  of  foreign  railway  com- 
l>any,  held  invalid  under  the  commerce  clause 
of  the  federal  Constitution.— Atchison,  T.  &  S. 
F.  Rv.  Co.  V.  O'Connor,  32  S.  Ct.  216.  223  U 
S.  280,  56  L.  Ed.  436,  Ann.  Cas.  1913C,  1050. 

Taxation  of  shares  in  foreign  corporations 
owned  by  citizens  under  Burns  Ann.  St.  Ind. 
1908,  if  10,143,  10,233,  10,234,  while  shares  in 
domestic  corporations  are  only  taxable  when 
property  of  the  corporation  is  not  exempt,  does 
not  violate  commerce  clause  of  the  Constitution. 
^Darnell  v.  State  of  Indiana,  33  S.  Ct.  120, 
226  U.  S.  390,  57  U  Ed.  267,  affirming  judg- 
ment 90  N.  B.  769,  174  Ind.  143. 

^=>75*  IHiiiesy  inposts,  and  ezoises. 

flee  10  Cent.  Dig.  Conmierce,  81  54-70. 

^=>76.  — *  Revenue    measures    in    K«n* 
eral. 

flee  10  Cent.  Dig.  Commerce,  89  64-70,^90. 

Internal  Revenue  Act  1898,  Schedule  A, 
par.  2  (30  Stat  458),  taxing  sales  at  exchanges, 
boards  of  trade,  etc.,  and  requiring  the  execu- 
tion and  delivery  by  the  seller  to  Uie  buyer  of 
a  written  bill  or  memorandum  showing  the 
date,  seller's  name,  amount  of  sale,  and  the 
matter  or  thing  sold,  to  which  should  be  at-^ 
tacfaed  revenue  stamps,  in  value  equal  to  the 
tax  on  the  sale,  is  not  invalid  as  an  illegal  in- 
terference with  commerce  within  the  states,  in 
requiring  a  written  UQte  or  memorandum  of 
the  contract  not  required  by  the  state  laws, 
since  the  tax  is  not  on  the  memorandum,  which 
la  required  merely  to  identify  the  sale  and  fur- 
nish a  means  for  the  collection  of  the  tax, 
which,  in  the  manner  provided,  does  not  inter- 
fere with  internal  state  commerce.  Order  (C. 
C.)  89  F.  144,  affirmed.— Nicol  v.  Ames,  19  S. 
Ct  522.  173  U.  S.  609,  43  L.  Ed.  786. 


— *  Imports  or  exports, 
flee  10  Cent  Dig.  Commerce,  88  €1-70. 

Laws  Md.  1864,  c  346,  §  41,  as  amended  by 
Laws  1870.  c.  291,  requiring  tobacco  exported 


from  the  state  to  be  inspected,  but  providing 
that  tobacco  packed  at  the  place  where  grown 
shall  be  exempt  from  such  inspection,  is  not  a 
law  levying  a  duty  on  exports.— Turner  v.  State 
of  Maryland,  2  S.  Ct  44,  107  U.  S.  38,  27  L. 
Ed.   370. 

Inspection  laws  and  the  words  "imports 
and  exports,"  have  reference  to  property,  and 
not  to  persons. — People  of  State  of  New  York 
V.  Compagnie  Generale  Transatlantique,  2  S. 
Ct  87,  107  U.  S.  59.  27  L.  Ed.  383,  affirming 
judgment  (C.  C.)  10  F.  357. 

The  provision  of  Const  art  1,  f  10,  d.  2, 
that  "no  state  shall,  without  the  consent  of  con- 
gress, lay  any  imposts  or  duties  upon  imports  or 
exports,"  has  reference  to  goods  brought  from 
or  carried  to  foreign  countries  alone,  and  not  to 

foods  transported  from  one  state  to  another. — 
(rown  V.  Houston,  114  U.'  S.  622,  5  S.  Ct  1091, 
29  li.  Ed.  257. 

A  ^neral  tax  laid  by  a  state  upon  all  prop* 
erty  alike  cannot  be  construed  as  a  duty  on  ex- 
ports, within  the  prohibition  of  that  clause, 
when  falling  upon  goods  not  then  intended  for 
exportation,  when  they  afterwards  happen  to  be 
exported.— Id. 

Where  logs  cut  in  the  forests  of  New  Hamp- 
shire are  deposited  at  a  point  therein  to  await 
transportation  to  Maine,  they  are  still  a  part  of 
the  wealth  of  the  state,  though  owned  by  persons 
residing  in  Maine ;  and  a  tax  levied  on  them  by 
the  town  where  deposited  is  not  invalid,  as 
being  in  violation  of  Const  art  1,  f  9,  par.  5, 
prohibiting  any  tax  or  duty  to  be  laid  on  arti- 
cles exported  from  any  state.— Coe  v.  Town  of 
Errol,  116  U.  S.  517,  6,  S.  Ct  475,  29  L.  Ed. 
715. 

The  acts  of  congress  of  July  20,  1868  (15 
Stat  157),  and  June  6,  1872  (17  Stat  254),  so 
far  as  they  relate  to  manufactured  tobacco  in- 
tended for  exportation,  do  not  impose  a  tax  or 
duty  on  exports,  within  the  meaning  of  that 
clause  of  the  constitution  which  declares  that 
"no  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  state."  The  stamp  thereby  re- 
quired was  a  means  devised  for  the  prevention 
of  fraud,  by  separating  and  identifying  the  to- 
bacco intended  for  exportation,  thus  relieving 
it  from  the  taxation  to  which  other  tobacco  was 
subjected.  The  proper  fees  accruing  in  the 
due  administration  of  the  laws^  and  regulations 
necessary  for  the  protection  oi  the  government 
against  imposition  and  frauds  likely  to  be  com- 
mitted under  the  pretext  of  exportation,  are, 
in  no  sense,  a  duty  on  exports.  They  are  sim- 
ply the  compensation  given  for  services  proper- 
ly rendered.— Turpin  v.  Burgess,  117  U.  S.  504, 
6  S.  Ct.  835.  29  li.  Ed.  988. 

Act  La.  1888,  No.  147,  providing  that  the 
governor  shall  appoint  two  coal  gaugers  to 
gauge  any  coal  or  ooke  boat  or  barge  in  the 
state,  and  ascertain  the  number  of  bushels  in 
each  load ;  that  no  boat  load  of  coal  or  coke 
shall  be  sold  in  the  state  until  gauged,  etc., — 
when  applied  to  boat  loads  of  coal  brought  from 
a  foreign  state  on  the  navigable  waters  of  the 
United  States,  is  not  in  conflict  with  the  con- 
stitution, proliibiting  the  states  from  laying 
imposts  or  duties  on  imports  or  exports.— Pitts- 
burg &  S.  Coal  Co.  V.  State  of  Louisiana,  156 
U.  S.  590,  15  S.  Ct  459,  39  L.  Ed.  544. 

The  stamp  tax  imposed  on  a  foreign  bill 
of  lading  by  Act  Cong.  June  13,  1898,  c.  448,  § 
6,  30  Stat  448  [U.  S.  Comp.  St  1901,  p.  22911, 
is  in  substance  and  effect  eauivalent  to  a  tax 
on  the  articles  included  in  that  bill  of  lading, 
and  therefore  a  tax  or  duty  on  exports,  pro- 
hibited by  Const  U.  S.  art  1  i  9.— Fairbank  v. 
United  States,  21  S.  Ct  648,  181  U.  S.  283, 
45  L.  Ed.  862. 

The  imposition,  under  the  sanction  of  Act 
June  6,  1896,  c.  337,  i  9,  29  Stat  253  [U.  S. 


TUs  IMsest  la  eompiled  on  tl&e  Key-Number  Sjsteau  For  ezpUuiatioBy  see  page  iiL 


^^=»77 


COMMERCE,  III 


[Sup.Ct.Dlg.— Page  «61 


Oomp.  St.  1901,  p.  2236],  of  the  same  manu- 
facturing tax  on  filled  cheese  manufactured  for 
export,  and  in  fact  exported,  as  upon  other  fill- 
ed cheese,  is  not  obnoxious  to  the  prohibition 
of  Const.  U.  S.  art.  1,  §  9,  par.  5,  against  the 
levy  of  a  tax  or  duty  on  articles  exported  from , 
any  state.— Cornell  v.  Coyne,  24  S.  Ct  383,  192 
U.  S.  418,  48  L.  Ed.  504. 

Only  articles  imported  from,  or  exported 
to,  foreign  countries,  are  within  the  purview 
of  Const  U.  S.  art  1,  §  10,  forbidding  any 
state,  without  the  consent  of  Congress,  to  lay 
any  imposts  or  duties  on  imports  or  exports 
except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws.  Judgment  (N. 
M.  1904)  78  P.  74,  affirmed.--Territory  of 
New  Mexico  ex  rel.  E.  J.  McLean  &  Co.  v.  Den- 
ver &  R.  G.  R.  Co.,  27  S.  Ct.  1,  203  U.  S.  38. 
51  U  Ed.  78.      .       • 

The  mere  incidental  effect  upon  exports 
which  may  be  produced  by  applying  to  a  ship- 
ment from  an  interior  point  of  the  United 
States  to  a  foreign  port  the  provisions  of  El- 
kins  Act  Feb.  19,  1903,  c.  708,  32  Stat.  847  (U. 
S.  Comp.  St.  Supp.  1907,  p.  880),  making  it  an 
offense  against  the  United  States  to  obtain  the 
transportation  of  property  in  interstate  or  for- 
eign commerce  at  less  than  the  carrier's  pub- 
lished rates,  does  not  render  such  provisions  re- 
pugnant to  Const.  U.  S.  art.  1,  §  9,  par.  5.  for- 
bidding the  levying  of  export  taxes  or  duties. — 
Artfiour  Packing  Co.  v.  United  States,  28  S. 
Ct.  428,  209  U.  S.  56,  52  L.  Ed.  681;  Swift 
&  Co.  V.  Same,  Id. ;  Morris  &  Co.  v.  Same, 
Id. ;  Cudahy  Packing  Co.  v.  Same,  Id.  Aflirm- 
ing  judgment  (1907)  153  F.  1,  82  C.  C.  A.  135, 
14  L.  R.  A.  (N.  SO  400;  Chicago,  B.  &  Q.  Ry. 
Co.  V.  Same,  28  S.  Ct.  439,  209  U.  S.  90,  52 
L.  Ed.  698,  affirming  judgment  (C.  C.  A.  1907) 
157  F.  830,  85  C.  C.  A.  194. 

A  state  cannot  tax  German  warehouse  re- 
ceipts, valuing  them  at  the  value  of  the  whisky 
they  represent,  where  it  cannot  tax  the  whisky 
itself,  either  because  it  was  exported  from  the 
United  States  or  because  of  its  situs.  Judgment 
(1907)  Commonwealth  v.  Selliger,  98  S.  W, 
1040,  39  Ky.  Law  Rep.  451,  reversed.— Selliger 
v.  Commobwealth  of  Kentucky,  29  S.  Ct.  449, 
213  U.  S.  200,  53  L.  Ed.  761. 

Stamp  tax  assessed  under  War  Revenue 
Act  June  13,  1898,  §  25,  on  charter  parties  for 
carriage  of  goods  from  state  ports  to  foreign 
ports,  held  a  violation  of  Const.  U.  S.  art.  1, 
I  9.  forbidding  tax  or  duty  on  articles  exported. 
—United  States  v.  Hvoslef,  35  S.  Ct.  459,  237 
U.  S.  1,  59  L.  Ed.  813,  Ann.  Cas.  1916A,  286, 
affirming  judgment  (D.  C.)  Hvoslet  v.  United 
States,  217  F.  680. 

Stamp  tax  on  charter  parties  under  War 
Revenue  Act  June  13,  1898,  §  25,  is  a  viola- 
tion of  Const.  U.  S.  art.  1,  §  9,  as  a  duty  on  ex- 
ports, though  the  goods  were  not  on  the  vessel 
when  the  charter  party  was  made. — Id. 

The  stamp  tax  imposed  under  Act  June  13, 
1898,  on  marine  i^olicies,  held  invalid  as  being 
a  tax  on  exportation,  in  violation  of  Const.  U.^ 
S.  art.  1,  §  9.— Thames  &  Mersey  Marine  Ins. 
Co.  V.  United  States,  35  S.  Ct.  496.  237  U.  S. 
19,  59  L.  Ed.  821,  Ann.  Cas.  1915D,  1087,  re- 
versing judgment  (D.  C.)  217  F.  685. 

$=>78.  ^^  Tonnage. 
See  10  Cent  Dig.  Commerce,  99  64-60. 

An  ordinance  of  a  city  requiring  keepers  of 
ferries  to  pay  an  annual  license  tax  of  a  fixed 
sum  for  each  ferryboat  plying  between  the  city 
and  a  point  in  another  state  does  not  impose 
a  tonnage  tax,  within  Const.  U.  S.  art.  1,  §  10. 
—Wiggins  Ferry  Co.  v.  City  of  East  St.  I^uis, 
107  U.  S.  365,  2  S.  Ct  257,  27  L.  Ed.  419. 

The  fact  that  wharfage  collected  by  a  city 
for  the  use  of  a  wharf  which  it  has  built  and 
owns  is  regulated  by  the  tonnage  of  the  vessels, 
and  is  exorbitant  in  amount,  will  not  render  its 
collection  a  violation  of  Const  art  1,  |  10, 


prohibiting  a  tonnage  tax  by  the  states,  and  of 
Rev.  St.  §  4220,  in  pursuance  thereof.— rarkers- 
burg  &  O.  R.  Transp.  Co.  v.  City  of  Parkers- 
burg,  107  U.  S.  691,  2  S.  Ct  732,  27  U  Ed. 

584. 

The  requirement  ot  Act  La.  July  1,  1882, 
that  each  vessel  passing  a  quarantine  station 
shall  pay  a  fee  fixed  by  the  statute  for  examina- 
tion as  to  her  sanitary  condition,  and  the  ports 
from  which  she  came,  the  fee  to  be  fixed  by  the 
character  and  not  the  size  of  the  vessel,  is  a 
part  of  all  quarantine  systems,  and  is  a  com- 
pensation for  services  rendered  to  the  vessel, 
and  is  not  a  tax,  within  the  meaning  of  the 
constitution  prohibiting  the  imposition  of  a 
tonnage  tax  by  the  states. — Morgan's  Louisiana 
&  T.  II.  &  S.  S.  Co.  V.  State  Board  of  Health, 
118  U.  S,  455,  6  S.  Ct  1114,  30  L.  Ed.  237. 

The  ordinance  for  the  government  of  the 
territory  of  the  United  States  northwest  of  the 
Ohio  river,  passed  July  13,  1787,  cannot  con- 
trol or  Umit  the  authority  of  a  state  aftor  itn 
admission;  and  the  fourth  section,  declaring 
that  the  navigable  waters  leading  into  the  Mis- 
sissippi, and  the  carrying  places  between  the 
same,  shall  be  common  highways,  and  forever 
free,  does  not  incapacitate  the  state  of  Illinois 
to  levy  tonnage  duties  for  a  canal  and  dam  it 
has  constructed  in  improving  the  Illinois  river. 
— Huse  V.  Glover,  119  U.  S.  543,  7  S.  Ct  313. 
30  L.  Ed.  487,  affirming  (C.  C.)  15  F.  292,  11 
Biss.  550. 

Such  a  toll  is  not  in  violation  of  the  clause 
in  the  constitution  prohibiting  the  imposing  of 
tonnage  duty  by  a  state  without  the  consent 
of  congress,  since  it  is  in  no  sense  a  hindrance 
or  impediment  to  free  commerce. — Id. 

That  a  surplus  not  used  in  keeping  the  locks 
in  repair,  or  in  collecting  tolls,  goes  into  the 
state  treasury,  does  not  alter  the  character  of 
the  toll  as.  a  compensation  and  not  a  tax. — Id. 

^=»80.  Creation   of   or   ozemption    from 
eiTil  liabilities  or  remedies. 

Laws  Kan.  1891,  c.  201,  giving  a  right  of 
action  for  damages  to  persons  injured  by  the 
communication  of  Texas  fever  to  their  cattle, 
and  prescribing  a  rule  of  evidence  in  certaiu 
cases,  is  not  a  regulation  of  interstate  com- 
merce, so  as  to  be  void  under  the  federal  con- 
stitution. Judgment  44  P.  632,  66  Kan.  694, 
affirmed.— Missouri,  K.  &  T.  Rv.  Co.  v.  Haber, 
18  S.  Ct.  488,  169  U.  S.  613,  42  L.  Ed.  878. 

A  lien  given  by  state  statute  on  logs  cut  in 
another  state  for  surveying  and  scaling  them  by 
the  surveyor  general  while  in  a  log  boom  does 
not  constitute  a  burden  on  interstate  commerce* 
but  is  a  lawful  charge  imposed  by  the  state  for 
furnishing  additional  facilities  for  navigation  of 
a  water  way.— Lindsay  &  Phelps  Co.  v.  Mullen, 
20  S.  Ct  325,  176  U.  S.  126,  44  L.  Ed.  400. 

The  refusal  of  a  state  court  to  limit  the 
liability  of  a  common  carrier  for  its  negligence 
in  the  execution  of  a  contract  for  interstate 
carriage  to  the  valuation  agreed  upon  does  not 
contravene  the  various  provisions  of  Act  Feb. 
4.  1887.  c.  104,  24  Stat.  379  [U.  S.  Comp.  St. 
1901,  p.  3154],  making  it  obligatory  to^  provide 
proper  facilities  for  interstate  carnage  of 
freight,  and  preventing  carriers  from  obstruct- 
ing continuous  shipments  on  interstate  lines. 
Judgment  Hughes  v.  Pennsylvania  R.  Co.,  51 
A.  990,  202  Pa.  222,  63  L.  R,  A.  513.  97  Am, 
St  Rep.  713,  affirmed.— Pennsylvania  R.  Co. 
V.  Hughes,  24  S.  Ct  132,  191  U.  S.  477,  48  JL. 
Ed.  268. 

Applying  to  interstate  transportation  the 
provisions  of  Act  Pa.  April  4,  1868.  restrictins* 
as  against  a  railway  company,  the  rights  of 
persons  injured  in  the  course  of  their  employ- 
ment in  or  about  the  railroad  to  those  which 
an  employ^  of  the  railway  company  would  have 
under  like  circumstances,  does  not  make  such 
statute  repugnant  to  the  commerce  clause  of  the 
federal  Constitution.  Judgment  (1905)  76  N.  E. 
1129,    72  Ohio    St.   659,   affirmed.— Martin    v» 
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Pittsburg  &  L.  E.  R.  Co.,  27  S.  Ct  100.  203 
V.  S.  2S^  51  L.  Ed.  184,  8  Ann.  Cas.  87. 

Civ.  Code  S.  D.  §§  883,  885,  under  which 
the  right  of  a  foreign  corporation  to  enforce 
payment  in  a  state  court  of  the  price  of  mer- 
chandise sold  within  the  state  in  interstate  com- 
merce is  conditioned  on  compliance  with  the 
requirement  that  such  foreign  corporation,  be- 
fore it  can  sue,  must  appoint  a  resident  agent 
for  service  of  process  and  file  a  copy  of  such 
appointment  and  its  charter  and  pay  the  fees 
therefor,  are  an  unconstitutional  burden  on  in- 
terstate commerce.— Sioux  Remedy  Co.  v.  Cope, 
35  S.  Ct  57,  235  U.  S.  197,  59  L.  Ed.  193, 
reversing  judgment  133  N.  W.  683,  28  S.  D. 
397. 

^=>81.   Eatecvtion  of  Judicial  prooeis. 

See  10  Cent.  Dig.  Commerce,  8  46. 

Sums  due  to  a  foreign  railway  carrier  from 
other  carriers  as  the  former's  share  of  freight 
on  interstate  shipments  may  be  garnished  under 
the  state  laws,  despite  the  provisions  of  the  in- 
terstate commerce  act  and  of  Rev.  St.  §  5258 
(U.  S.  Comp.  St  1901,  p.  3564),  securing  con- 
tinuity of  transportation. — Davis  v.  Cleveland, 
C,  C.  &  St.  L.  Ry.  Co..  30  S.  Ct  463,  217  U. 
S.  157.  54  L.  Ed.  708,  27  L.  R.  A.  (N.  S.)  823, 
18  Ann.  Cas.  907. 

Cars  owned  by  a  foreign  railway  companpr, 
which  have  temporarily  come  into  the  state  m 
the  course  of  interstate  transportation,  through 
the  agency  of  other  carriers,  are  subject  to  at- 
tachment under  the  state  laws,  despite  the  pro- 
visions of  the  interstate  commerce  act  and  of 
Rev.  St  §  5258  (U.  S.  Comp.  St.  1901,  p.  3564), 
securing  continuity  of  transportation.— Id. 

A  foreign  corporation  eqgaged  in  interstate 
commerce  is  not  for  that  reason  immune  from 
service  of  process  under  the  laws  of  the  state 
in  which  it  is  carrying  on  business.— Interna- 
tional Harvester  Co.  of  America  v.  Common- 
wealth of  Kentucky,  34  S.  Ct  944,  234  U.  S. 
579,  58  L.  Ed.  1479,  affirming  judgment  Same 
V.  Commonwealth,  145  S.  W.  §93,  147  Ky.  655. 

^=»82.  Pnnlshiiient    of    offenses    against 
oommerce. 

See  10  Cent.  Dig.   Commerce.  §  47. 

Congress,  under  its  authority  to  define  and 
punish  offenses  against  the  law  of  nations  and 
to  regulate  commerce  with  foreign  nations,  may 
provide  for  punishing  as  a  crime  the  counter- 
feiting within  the  United  States  of  the  notes 
of  foreign  banks  or  corporations,  although  such 
notes  are  not  the  issue  of  the  loreign  govern- 
ment-United States  V.  Arjona,  120  U.  S.  479, 
7  S.  Ct.  628,  30  L.  Bd.  728. 

Under  the  powers  given  to  congress  by 
Const,  art  1,  fi  8,  to  regulate  commerce  between 
the  states  and  to  establish  post  offices  and  post 
roads,  and  exercised  by  that  body  in  various 
acts,  the  national  government  may  remove  all 
obstructions  to  interstate  commerce  and  the 
transportation  of  the  mails,  either  by  force 
operating  through  the  executive  or  by  process 
emanating  from  the  courts.— In  re  Debs,  158  U. 
S.  564,  15  S.  Ct  900.  39  L.  Ed.  1092. 

IV.  IHTEBSTATE     COBOIERCE    COM- 
MISSION. 

Delegation  of  legislative  powers,  see  Constitu- 
tional Law,  ^=>62. 

IXismissal  of  appeal,  see  Appeal  and  Error,  ^=:» 
781. 

Due  process  of  law,  see  Constitutional  Law, 
«=>298,  318. 

Exclusive  or  concurrent  jurisdiction  to  prevent 
enforcement  of  orders,  see  Courts^  ^=^489. 

Judicial  notice  of  decision,  see  Evidence,  ^=:» 
48. 


Judicial  power  to  set  aside  orders,  see  Consti- 
tutional Law,  ^=s>73. 

Mandamus  to  commission,  see  Mandamus,  ^=» 
73. 

Regulation  of  rates,  see  Carriers,  ^=>32. 

^»83.   Creation  and  orfl^anization. 

See  10  Cent  Dig.  Commerce,   9  137. 

The  language  of  the  interstate  commerce 
act,  in  the  sections  creating  the  commission  (24 
Stat  379,  §§  11,  17),  and  providing  that  it 
may  apply  by  petition  to  the  circuit  court 
sitting  in  equity  for  the  purpose  of  enforcing 
its  orders  (section  16),  implies  an  intention  on 
the  part  of  congress  to  make  it  a  body  corporate, 
with  legal  capacity  to  be  a  party  plaintiff  or 
defendant  in  the  federal  courts.— Texas  &  P.  Ry. 
Co.  V.  Interstate  Commerce  Commission,  162  U. 
S.  197,  16  S.  Ct.  666,  40  L.  Ed.  940,  reversing 
decree  Interstate  Commerce  Commission  v.  Tex- 
as &  P.  Ry.  Co.,  57  F.  948,  6  C.  C.  A.  653. 

€s»84.   Coiupemflation  and  expenses. 

Substantial  compliance  with  the  require- 
ments of  the  comptroller  of  the  treasury  that 
the  original  telegrams  relating  to  the  business 
of  the  interstate  commerce  commission,  or  cop- 
ies thereof,  or  certificates  that  such  telegrams 
are  of  a  confidential  nature,  shall  accompany 
telegraph  vouchers  for  which  credit  is  asked, 
is  made  by  an  order  of  the  commission,  filed 
by  the  secretary  with  his  accounts,  which  di- 
rects him  to  disregard  such  requirement  as  to 
copies  of  telegrams,  and  declares  that  such  mes- 
sages are  so  far  confidential  as  to  justify  the 
refusal  to  disclose  their  contents,  and  that  the 
requirement  for  their  production  is  unreason- 
able and  against  public  interest.  Judgment,  36 
Ct.  CI.  599,  afiirmed. — United  States  v.  Moseley, 
23  S.  Ct  90.  187  U.  S.  322,  47  L.  Ed.  198. 

^=s>85.   Authority  and  functions  in  gen- 
eral. 

See  10  Cent.  Dig.  Commerce,  S  138. 

If  the  commission,  instead  of  confining  its 
action  to  redressing,  on  complaint  made  by  a 
particular  person,  firm,  corporation,  or  local- 
ity, some  specific  disregard  by  common  carriers 
of  the  provisions  of  the  act,  proposes  to  pro- 
mulgate general  orders,  which  thereby  become 
rules  of  action  to  the  carrying  companies,  the 
spirit  and  letter  of  the  act  require  that  such 
orders  should  have  in  view  the  purpose  of  pro- 
moting and  facilitating  commerce  and  the  wel- 
fare of  all  to  be  affected,  as  well  the  carriers 
as  the  traders  and  consumers  of  the  country. 
If  it  appears  that  this  would  require  the  com- 
mission to  enter  upon  so  wide  a  field  of  in- 
vestigation as' to  preclude  it  from  framing  gen- 
eral orders  at  all,  this  result  would  seem  to 
show  that,  in  attempting  to  make  such  orders, 
it  was  exercising  legislative  powers  which  are 
not  conferred  upon  it  by  the  statute.— Texas  & 
P.  Ry.  Co.  V.  Interstate  Commerce  Commission, 
162  U.  S.  197,  16  S.  Ct.  666,  40  L.  Ed.  940, 
reversing  decree  Interstate  Commerce  Commis- 
sion V.  Texas  &  P.  Ry.  Co.,  57  F.  948,  6  C.  C. 
A.  653. 

A  state  carrier  which  has  subjected  itself 
to  the  control  of  the  interstate  commerce  com- 
mission by  entering  into  the  carriage  of  inter- 
state freights  under  through  bills  of  lading  can- 
not limit  that  control,  in  respect  to  interstate 
trafiic,  to  certain  points  or  stations  on  its  road, 
by  means  of  a  notice  to  connecting  carriers,  re- 
questing them  not  to  issue  bills  of  lading  to 
stations  other  than  those  named  in  the  notice; 
and  it  is  within  the  jurisdiction  of  the  commis- 
sion to  determine  whether  such  carrier,  in  charg- 
ing a  higher  rate  for  a  shorter  than  for  a  lon- 
ger haul,  was  or  was  not  transporting  the  prop- 
erty under  "substantially  similar  circumstances 
and  conditions."— -Cincinnati,  N.  O.  &  T.  P.  Ry. 
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Co.  y.'  Interstate  Commerce  Commission,  162 
U.  S.  184. 16  a  Ct.  700,  40  L.  Ed.  »35. 

The  interstate  commerce  commission  has  no 
express  power  to  fix  maximum  rates,  nor  is 
such  power  implied  from  its  power  to  pass  up- 
on the  reasonableness  of  existing  rates;  and 
subject  to  the  two  prohibitions  that  charges 
shall  not  be  unjust  or  unreasonable,  and  that 
there  shall  not  be  unjust  discrimination  between 
persons  or  traffic  similarily  circumstanced,  the 
act  leaves  common  carriers  free,  as  at  common 
law,  to  make  special  contracts  looking  to  the 
increase  of  their  business,  to  classify  their  traf- 
fic, to  adjust  and  apportion  their  T&tei  so  as  to 
meet  the  necessities  of  commerce,  ^an<|_  gen- 
erally^ to  manage  their  interests  upon  thb  same 
principles  which  are  adopted  in  other  trades  and 
pursuits.— Id. 

The  powers  of  the  interstate  commerce  com- 
mission are  judicial  and  administrative,  but  not 
legislative ;  and  it  has  no  power,  after  it  has  de- 
termined judicially  that  an  existing  rate  of  tariff 
charged  by  a  carrier  is  unreasonable,  to  pre- 
scribe a  rate  to  control  in  the  future,  and  to  en- 
force its  order  by  proceedings  in  mandamus. — 
Interstate  Commerce  Commission  v.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.,  17  S.  Ct.  896.  167  U.  S. 
479,  42  L.  Ed.  243,  certifying  and  determining 
questions  (C.  C.)  76  F.  183. 

The  interstate  commerce  commission  has  no 
power  to  prescribe  rates,  either  maximum,  min- 
imum, or  absolute;  nor  can  it  effect  the  same 
result  indirectly,  by  first  determining  what  were 
reasonable  and  just  rates  in  the  past,  and  then 
procuring  from  the  courts  a  peremptory  order 
that  in  the  future  the  carriers  shall  follow  those 
rates.— Interstate  Commerce  Commission  v.  Ala- 
bama Midland  Ry.  Co.,  18  S.  Ct.  45,  168  U.  S. 
144,  42  L.  Ed.  414,  affirming  decree  74  F.  715, 
21  C.  C.  A.  61. 

An  order  of  the  Interstate  Commerce  Com- 
mission, based  on  a  finding  that  the  action  of 
certain  railroad  companies  in  changing  their 
classification  by  advancing  hay  and  straw  in 
car  loads  from  the  sixth  to  the  fifth  class  was 
unlawful-,  commanding  them  to  cease  and  de- 
sist *'from  classifying  hay  and  straw  in  car- 
loads as  fifth-class  freight,  and  from  charging 
and  exacting  fifth-class  rates  for  the  transporta- 
tion of  such  commodities  in  car  load  quanti- 
ties," and  requiring  them  "to  wholly  cease  and 
desist  *  *  *  from  failing  and  neglecting  to 
properly  classify  hay  and  straw  in  car  loads  as 
sixth-class  freight,  *  *  •  and  from  failing 
and  neglecting  to  apply  sixth-class  rates  for  the 
transportatioQ  of  hay  and  straw  when  shipped 
in  car  loads,"  is  invalid  as  an  attempt  to  fix 
rates  and  beyond  the  power  of  the  commission. 
Decree  (C.  C.)  Interstate  Commerce  Com- 
mission V.  Lake  Shore  &  M.  S.  Ry.  Co.,  184 
F.  942,  affirmed.— Interstate  Commerce  Commis- 
sion V.  Lake  Shore  A  M.  C.  Ry.  Co.,  26  8.  Ct 
766,  202  U.  S.  613,  50  L.  Ed.  1171. 

The  Interstate  Commerce  Commission  is 
acting  within  its  powers  under  the  act  to  regu- 
late commerce  in  ordering  carriers  to  desist 
from  further  enforcing  a  classification  by  per- 
centage of  common  soap  In  less  than  car-load 
lots,  operating  throughout  official  t^iassification 
territory,  which  it  finds  has  brought  about  a 
^neral  disturbance  in  relations  previously  ex- 
isting in  that  territory,  and  has  created  dis- 
criminations and  preferences  among  manufac- 
turers and  shippers  of  the  commodity,  and  be- 
tween localities  in  such  territory.  Decree,  In- 
terstate Commerce  Commission  v.  Cincinnati, 
H.  &  D.  Ry.  Co.  (C.  C.  1905)  146  F.  559,  af- 
firmed.—Cincinnati,  H.  &  D.  Ry.  Co.  V.  Inter- 
state Commerce  Commission,  27  S.  Ct.  648,  206 
U.  S.  142.  51  L.  Ed.  995, 

An  order  of  the  Interstate  Commerce  Com- 
mission commanding  a  railway  company  to  de- 
sist from  its  practice  not  to  take  into  account 
the  company's  fuel  cars  in  the  daily  distribution 
of  coal  cars  in  times  of  car  shortage  to  the  bi- 


tuminous coal  mines  on  its  line,  and  requiring 
it  for  a  future  period  of  two  years  to  count  such 
cars  a^rainst  the  share  of  the  mine  receiving 
them,  is  within  the  authority  delegated  by  Act 
June  29,  1906,  c.  3591,  §  4,  34  Stat.  589  (U.  8. 
Comp.  St.  Supp.  1909,  p.  1158),  upon  complaint 
duly  made,  to  declare  a  rate  or  practice  affect- 
ing rates  illegal,  and  to  determine  aind  prescribe 
for  a  term  not  exceeding  two  years  what  will 
be  a  just  and  reasonable  rate,  and  what  regu- 
lation or  practice  in  respect  to  transportation  is 
iust,  fair,  and  reasonable  thereafter  to  be  fol- 
lowed. ^  Decree,  Chicago  &  A.  R.  Co.  v.  Inter- 
state Commerce  Commission  (C.  C.  1908)  173  F. 
930,  reversed.— Interstate  Commerce  Commis- 
sion V.  Illinois  Cent.  R.  Co.,  30  S.  Ct.  155,  215 
U.  S.  452,  54  L.  Ed.  280  and  Same  v.  Chicago 
&  A.  R.  Co.,  30  S.  Ct  163,  215  U.  S.r4T9, 
54  U  Ed.  291. 

Authority  to  regulate  the  distribntloB  of  a 
railway  company's  fuel  cars  in  times  of  car 
shortage  to  the  bituminous  coal  mines  along  its 
line  was  delegated  to  the  Interstate  Commerce 
Commission  by  the  act  to  regulate  commerce 
(Act  Feb.  4,  1887.  c.  104,  I  1,  24  Stat.  379  [U. 
S.  Comp.  St  1901,  p.  3154]),  as  a  means  of  pro- 
hibiting the  unjust  preferences  or  undue  dis- 
criminations forbidden  by  section  3  of  that  act 
-Id. 

An  order  of  the  Interstate  Commerce  Com- 
mission forbidding  a  carrier  to  give  an  undue 
preference  in  the  use  of  its  wharves  at  a  sea- 
port to  an  exporter  of  cotton  seed  products  is 
not  a  regulation  of  purely  intrastate  or  purely 
foreign  commerce,  which  would  be  beyond  the 
power  of  the  commission,  where  the  cotton  seed 
products  purchased  by  him,  whether  at  points 
within  or  without  the  state,  are  all  destined 
for  export,  and  the  concentration  and  manufac- 
ture of  cotton  seed  cake  into  meal  on  the 
wharves  are  bqt  incidents  in  the  transhipment 
of  the  products  in  export  trade.— Southern  Pac. 
Terminal  Co.  v.  Interstate  Commerce  Commis- 
sion, 31  S.  Ct  279,  219  U.  S.  498,  55  L. 
Ed.  310. 

A  corporation  created  to  carry  on,  con- 
formably  to  a  municipal  ordinance  and  a  con- 
firmatory statute  intended  to  secure  public  ship- 
ping facilities,  a  wharfage  business  at  a  seaport 
and  to  furnish  terminal  facilities  for  a  railway 
and  steamship  system  of  which  it  forms  a  part 
and  by  which  it  is  controlled  through  a  holdins 
company,  is  a  common  carrier,  and  as  such  is 
subject  to  the  jurisdiction  of  the  Interstate 
Commerce  Commission  acting  in  the  exercise  of 
its  authority,  under  the  act  to  regulate  com- 
merce, to  prohibit  undue  preferences.— Id. 

An  order  of  the  Interstate  Commerce  Com- 
mission setting  aside  new  rates  on  lumber  from 
Willamette  Valley  points  to  San  Francisco  and 
bay  points,  and  res  tori  njg  substantially  the  old 
rates,  is  void  as  beyond  its  powers,  where^  from 
the  record  and  the  opinion  of  the  commission^ 
and  from  the  express  exclusion  of  Portland 
from  the  benefit  of  the  reduced  rate,  and  the 
reasons  assigned  for  such  exclusion,  it  Is  clear 
that  the  .commission  was  not  exercising  its  au- 
thority to  condemn  unjust  and  unreasonable 
rates  and  fix  reasonable  ones,  but  was  acting 
upon  the  assumption  that  it  had  the  right  to 
protect  the  lumber  interests  from  the  conse- 
quences of  a  change  in  rates,  even  if  the  change 
was  from  a  rate  which  had  been  fixed  unreason* 
ably  low,  for  the  purpose  of  encouraging  ,tbe 
industry,  to  a  higher  rate  which  is  not  in  itself 
unjust  or  unreasonable.— (1911)  Southern  Pac 
Co.  V.  Interstate  Commeroe  Commission,  31  S. 
Ct  288,  219  U.  S.  433,  55  L.  Ed.  283.  revers- 
ing decree  (a  C.  1910)  177  F.  963. 

Authority  to  require  the  secretary  or  simi- 
lar officer  of  the  carriers  subject  to  Act  March 
4,  1907,  c.  2939,  34  Stat.  1415  (U.  S.  Comp. 
St  Supp.  1909,  p.  1170),  regulating  the  hours 
of  labor  of  employes,  to  make  monthly  reports 
under  oath,  showing  the  instances  where  em- 
ployes subject  to  the  act  have  rendered  excess 
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seryice,  and  giving  the  cause  and  explanatory 
facts,  if  any,  or,  where  there  has  been  no  excess 
service,  to  make  a  separate  oath  to  that  effect 
in  Hen  of  the  form  to  be  nsed  in  detailing  excess 
service,  was  conferred  upon  the  Interstate  Com- 
merce Commission  by  the  provision  of  section 

4,  empowering  it  to  call  to  its  aid  in  the.  en- 
forcement of  the  act  "all  powers  granted  to 
it,*'  .when  read  in  connection  with  Act  June  18, 
1910,  c  809,  S  14,  36  Stat.  555,  authorizing  the 
Commission  to  require  the  carriers  to  file  pe- 
riodical or  special  reports  under  oath  concern- 
ing any  matter  about  which  it  is  by  law  author- 
ized or  required  to  keep  itself  informed,  or 
which  it  is  required  to  enforce.— Baltimore  & 
O.  R.  Co.  V,  Interstate  Commerce  Commission, 
81  a  Ct.  021,  221  U.  S.  612,  55  L.  £d.  878. 

Confining  the  allowance  by  a  carrier  to 
the  owner  of  an  elevatdr  for  elevating  grain  in 
transit  in  which  he  has  an  interest,  to  such 
grain  as  shall  be  reshipped  within  ten  days, 
IS  within  the  power  of  the  Interstate  Commerce 
Commission.— (1911)  Interstate  Commerce  Com- 
mission V.  Diffenbaugh,  32  S.  Ct.  22,  222  U. 
8.  42,  56  L.  Ed.  83,  modifying  decree  (C.  C. 
1910)  P.  H.  Peavey  &  Co.  v.  Union  Pac.  R. 
Co..  176  F.  409. 

Fixing  rates  under  substantially  similar 
traffic  conditions  so  as  to  allow  a  higher  rate 
for  a  shorter  route  is  not  so  palpably  unjust 
and  unreasonable  as  to  be  beyond  the  substance, 
if  not  beyond  the  form,  of  the  power  of  the 
Interstate  Commerce  Commission,  where  the 
commission  was  simply  maintaining  the  same 
ratio  of  difference  as  that  made  by  the  carriers 
themselves. — Interstate  Commerce  Commission 
▼.  Union  Pac.  R.  Co.,  32  S.  Ct.  108.  222  U.  S. 
541,  56  L.  Ed.  308. 

Interstate  Commerce  Commission  did  not 
exceed  its  authority  under  Act  Feb.  4,  1887,  | 
20,  as  amended  by  Act  June  29,  1906,  §  7,  in 
prescribing  a  uniform  system  of  accounting 
and  calling  for  annual  reports  of  common*  car- 
i9ers  by  water  on  the  Great  Lakes  engaged  in 
transportation  of  imssengers  and  property, 
partly  by  railroad  and  partly  by  water,  under 
a  joint  arrangement— (1912)  Interstate  Com- 
merce Commission  y.  Goodrich  Transit  Co.,  32 

5.  Ct.  436,  224  U.  S.  194,  56  L.  Ed.  729,  re- 
▼ersing  judgment  (Com.  C.  1911)  Goodrich 
Transit  Co.  v.  Interstate  Commerce  Commis- 
sion, 190  F.  943. 

Cori>orations  organized  under  state  laws, 
engaged  in  interstate  commerce,  are  subject  to 
control  by  Interstate  Commerce  Commission 
under  Act  Feb.  4.  1887,  §  20,  as  amended  by 
Act  June  29,.  1906,  i  7,  relating  to  uniform 
83^em  of  accounting  and  annual  reports.— Id. 

Authorit:^  of  the  Secretary  of  the  Interior 
to  review  railway  rates  in  Alaska,  conferred 
on  him  by  Act  Mav  14,  1898.  §  2,  was  super- 
seded by  the  amenament  of  June* 29,  1906,  to 
the  interstate  commerce  act,  giving  the  Inter- 
state Commerce  Commission  power  to  prescribe 
rates.— (1912)  Interstate  Commerce  Commission 
V.  United  States  ex  rel.  Humbolt  S.  S.  Co.,  32 
S.  Ct.  556.  224  U.  S.  474,  56  L.  Ed.  849,  af- 
firming judgment  (1911)  United  States  v.  In- 
terstate Commerce  Commission,  37  App.  D.  C. 
266. 

Section  15  of  the  Interstate  Commerce 
Act,  as  amended  by  Act  June  29,  1906,  does 
not  confer  on  the  Interstate  Commerce  Com- 
mission power  to  make  an  order  fixing  rates, 
unless  on  a  hearing  there  is  substantial  evi- 
dence to  sustain  it.— (Com.  C.)  Louisville  &  N. 
R.  R.  V.  Interstate  Commerce  Commission,  195 
F-  541,  decree  reversed  Interstate  Commerce 
Commission  v.  Louisville  &  N.  R.  Co.,  33  S. 
Ct.  185,  227  U.  S.  88,  57  L,  Ed.  431. 

An  order  made  b^  the  Interstate  Commerce 
Commission  prescribing  reduced  rates  to  be 
cbai^ged  by  the  Louisville  &  Nashville  Railroad 
between  certain  points  held  beyond  its  powers 


and  invalid,  as  net  supported  by  any  substan- 
tial evidence  showing  that  the  rates  established 
by  the  company  were  unjust  or  unreasonable. 
— Id. 

Street  railroads  carrying  passengers  across 
a  state  line  artf  not  governed  by  the  Interstate 
Commerce  Act  of  Feb.  4,  1887,  which  applies 
to  carriers  engaged  in  transportation  of  pas- 
sengers or  property  by  railroad. — Omaha  &  C. 
B.  St.  Ry.  Co.  V.  Interstate  Commerce  Commis- 
sion, 33  S.  Ct.  890,  230  U.  S.  324,  57  L.  Ed. 
1501,  46  L.  R.  A.  (N.  S.)  385,  reversing  decree 
(Com.  Ct.)  191  F.  40. 

The  authority  of  the-  Interstate  Commerce 
ComoHssion  under  Act  Feb.  4,  1887,  {  20,  as 
amended  by  Act  June  29.  1906,  |  7,  prescribing 
a  system  of  accounting  for  carriers,  is  not  ex- 
ceeded because  it  tends  to  control  the  conduct 
of  the  carrier  as  a  public  servant  in  interstate 
commerce. — Kansas  City  Southern  R.  Co.  v. 
United  States,  34  S.  Ct.  125,  231  U.  S.  423, 
58  L.  Ed.  296,  52  L.  R.  A.  (N.  S.)  1,  affirming 
decree  (Com.  Ct.)  204  F.  641. 

The  regulations  of  the  Interstate  Commerce 
C!ommission  adopted  under  Act  Feb.  4,  1887,  | 
20,  as  amended  by  Act  June  29,  1906,  f  7,  are 
not  an  abuse  of  power  because  they  reject  the 
theory  that  the  cost  of  property  abandoned  on 
a  permanent  improvement  should  remain  in  the 
property  account,  rather  than  be  charged  to 
operating   expenses.- Id. 

The  powers  of  the  Interstate  Commerce 
Commission  under  Act  Feb.  4,  1887.  |  20,  as 
amended  by  Act  June  29,  1906,  |  7,  were 
not  abused  by  regulations  under  which  a  rail- 
road cannot  carry  into  its  property  account  the 
full  cost  of  reducing  grades  but  is  required  to 
deduct  from  such  costs  the  replacement  cost  of 
portions  of  track  less  salvage,  carrying  the  dif- 
ference only  into  the  property  account  and 
charging  the  replacement  cost  to  operating  ex- 
penses.— Id. 

A  carrier  is  not  relieved  from  compliance 
with  the  regulations  of  interstate  commerce 
adopted  under  Act  Feb.  4,  1887,  §  20,  as  amend- 
ed by  Act  June  29,  1906,  f  7,  because  they  re- 
ject the  theory  that  the  cost  of  property  aban- 
doned on  permanent  improvement  should  remain 
in  property  account  because  they  were  promul- 
gated after  the  carrier  had  issued  bonds  to 
finance  such  improvement.— Id. 

Judicial  belief  that  the  cost  of  property 
abandoned  as  an  incident  to  permanent  improve- 
ments should  be  charged  to  accumulated  surplus 
or  to  profit  and  loss,  does  not  authorize  a  hold- 
ing that  the  Interstate  Commerce  Commission 
abused  their  powers  given  by  Act  Feb.  4,  1887, 
§  20,  as  amended  by  Act  June  29,  1906,  f  7, 
because  under  these  regulations  the  cost  must 
be  charged  to  operating  expenses.— Id. 

The  Interstate  Commerce  Commission,  act- 
ing under  Act  Feb.  4,  1887,  §  20,  as  amended 
by  Act  June  29,  1906,  {  7,  did  not  abuse  its 
powers  because  a  railway  company  under  its 
regulations  on  erecting  a  new  sh6p  and  permaT 
nent  plant  on  a  new  location  cannot  charge  the 
value  of  the  property  thereupon  abandoned 
against  the  accumulated  surplus  In  the  profit  and 
loss  account,  but  must  charge  the  estimated 
replacement  cost  less  salvage  to  operating  ex- 
penses.—Id. 

Carriers  of  citrus  fruits  froni  California  to 
Eastern  points  may  be  compelled  by  the  Inter- 
state Commerce  Commission  to  permit  the  con- 
signors to  ice  the  car  bunkers  at  their  ware- 
houses, until  the  carriers  shall  offer  to  furnish 
ice  at  the  time  and  place  needed  at  practical- 
ly the  same  cost— Atchison,  T.  &  S.  F.  R.  Co. 
V.  United  States,  34  S.  Ct  291,  232  U.  S.  199, 
58  L.  Ed.  568,  affirming  decree  (Com.  C.)  204  F. 
647. 

The  withdrawal  b^  carriers'  tariffs  of  ship- 
pers' pre-cooUng  privileges  for  which  a  fixed 
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charge  was  made  and  approved  by  order  of  the 
Interstate  Commerce  Commission,  affects  a  rate 
within  Act  Feb.  4,  1887,  §  15.  as  amended  by 
Act  June  29,  1906,  §  4,  and  the  commission  is 
acting  within  its  powers  in  ordering  the  can- 
cellation of  the  withdrawal  and  requiring  the 
carriers  to  conform  to  the  prior  order. — Id. 

The  Interstate  Commerce  Commission  can 
determine  the  reasonableness  of  the  Denver  & 
Rio  Grande  Railroad  Company's  freight  rate 
from  Pueblo  to  Leadville  in  Colorado  on  beer 
received  at  St.  Louis  by  the  Missouri  Pacific 
Railroad  to  be  delivered  in  I^eadville,  though  no 
through  rate  or  through  route  had  been  estab- 
lished, and  though  the  freight  was  received  by 
the  first  named  carrier  at  Pueblo  as  an  inde- 
pendent shipment  and  was  forwarded  as  an  in- 
trastate shipment. — Baer  Bros.  Mercantile  Co.  v, 
Denver  &  R.  G.  R.  Co.,  34  S.  Ct.  641,  233  U.  S. 
479.  58  L.  Ed.  1055,  reversing  judgment  Denver 
&  R.  G.  R.  Co.  V.  Baer  Bros.  Mercantile  Co., 
187  F.  485,  109  CCA.  337. 

The  question  whether  there  is  at  any  point 
an  additional  service  performed  in  the  receipt 
and  delivery  on  industrial  spur  tracks  within 
the  switching  limits  in  a  city  of  car  load  freight 
in  interstate  commerce,  justifying  an  extra 
charge  in  addition  to  the  line-haul  rate  to  or 
from  such  city,  or  whether  there  is  a  substitut- 
ed service  like  that  included  in  the  line-haul 
rate,  is  a  question  of  fact  on  which  the  Inter- 
state Commerce  Commission  can  pass. — Inter- 
state Commerce  Commission  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  34  S.  Ct.  814,  234  U.  S.  294,  58  L. 
Ed,  1319,  reversing  orders  (Com.  Ct.)  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Interstate  Commerce 
Commission,  188  F.  229,  929;  Same  v.  South- 
ern Pac.  Co.,  34  S.  Ct.  820,  234  U.  S.  315,  58 
L.  Ed.  1329,  reversing  order  (Com.  C)  South- 
em  Pac.  Co.  V.  Interstate  Commerce  Commis- 
sion, 188  F.  241. 

The  authority  of  the  Interstate  Commerce 
Commission  to  remove  discriminations  against 
interstate  traffic  under  Act  Feb.  4,  1887,  in- 
cludes power  to  control  intrastate  rates  by  a 
carrier  under  state  authority,  necessary  to  re- 
move resulting  unjust  discrimination  against  in- 
terstate commerce,  notwithstanding  the  proviso 
in  section  1  of  that  act  that  its  provisions  shall 
not  apply  to  purely  Intrastate  traffic— Houston, 
E.  &  W.  T.  K.  Co.  V.  United  States.  34  S.  Ct. 
833,  234  U.  S.  342,  58  L.  Ed.  1341,  affirming  de- 
crees (Com.  C.)  Texas  &  P.  Ry.  Co.  v.  Same, 
205  F.  380.  and  Houston  E.  &  W.  T.  Ry.  Co.  v. 
Same,  Id.  391. 

The  omission  of  the  substantially  similar 
circumstances  and  conditions  clause  from  the 
long  and  short  haul  provisions  of  section  4, 
Act  Feb.  4,  1887,  made  by  the  amendatory  Act 
June  18,  1910,  §  8^  takes  from  carriers  their 
power  to  determine  whether  conditions  are  sub- 
stantially dissimilar  so  as  to  justify  the  charge 
of  a  lesser  rate  for  a  longer  than  for  a  shorter 
haul,  and  vests  in  the  Interstate  Commerce 
Commission  the  power  to  determine,  in  view  of 
the  preference  and  discrimination  clauses  of 
sections  2  and  3,  whether  a  petitioning  carrier 
shall  be  relieved  from  the  operation  of  the  long 
and  short  haul  clause.— United  States  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  34  S.  Ct.  986,  234  U. 
S,  476,  58  L.  Ed.  1408;  Same  v.  Union  Pac. 
R.  Co.,  34  S.  Ct.  995,  234  U.  S.  495,  58  L.  Ed. 
1426.  Reversing  decree  (Com.  Ct.)  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  United  States,  191  F.  856. 

The  authority  of  the  Interstate  Commerce 
Commission  on  an  application  by  carriers  under 
Act  Feb.  4,  1887,  §  4,  as  amended  by  Act  June 
18,  1910,  §  8,  for  relief  from  the  long  and  short 
haul  clause  of  that  section,  extends  to  estab- 
lishing by  percentages  the  relation  to  be  main- 
tained between  the  lower  rate  for  longer  hauls 
and  the  higher  rate  to  intermediate  points,  and 
to  adopting  zones  of  influence  for  the  purpose 
of  establishing  percentages  which,  as  to  such 
zones,  vary  on  the  basis  of  the  influence  of  the 
competition  in  such  areas. — Id. 


Right  of  examiners  for  Interstate  Commerce 
Commission  to  inspect  carriers' '  accounts  and 
memoranda  was  not  conferred  by  Act  Feb. 
4,  1887,  §  12,  dealing  with  evidence  in  certain 
cases.— United  States  v.  Louisville  &  N.  R.  Co.» 
35  S:  Ct.  363,  236  U.  S.  318,  59  L.  Ed.  508, 
affirming  judgment  (D.  C)  212  F.  486. 

Compulsory  inspection  of  correspondence  of 
interstate  carrier  as  to  its  business  was  not  con- 
templated by  Act  Feb.  4,  1887,  S  20,  as  amend- 
ed by  Act  June  29,  1906.  §  7;  nor  is  there 
anything  in  the  use  of  the  word  "documents" 
in  the  amendment  of  that  section  bv  Act  Feb. 
25,  1909,  making  such  section  include  corre- 
spondence.— Id. 

Right  to  inspect  accounts,  etc.,  of  interstate 
carriers  given  to  Interstate  Commerce  Com- 
mission by  Act  Feb.  4,  1887,  §  20,  as  amended 
by  Act  June  29,  1906,  f  7»  was  not  limited  to 
such  accounts,  etc.,  as  were  made  after  the 
passage  of  the'  act— Id. 

Unjust  discrimination  in  matter  of  coal  car 
distribution  to  a  mine  owner  may  be  redressed 
by  Interstate  Commerce  Commission,  where 
the  coal,  although  sold  f.  o.  b.  cars  at  the  mines, 
was  to  be  transported  to  other  states.— Penn- 
sylvania R.  Co.  V.  Clark  Bros.  Coal  Min.  Co., 
35  S.  Ct.  896,  238  U.  S.  456,  59  L.  Ed.  1406. 
reversing  judgment  Clark  Bros.  Coal  Mining  Co. 
V.  Pennsylvania  R.  Co.,  88  A.  754,  241  Pa.  515. 

The  ascertainment  of  damages  by  the  car- 
rier's rules  as  to  car  distribution,  which  are 
unduly  discriminatory,  held  within  the  Inter- 
state Commerce  Commission's  authority,  under 
Act  Feb.  4,  1887,  §§  8,  9.  13,  16.— Id. 

^=:»86.   Condvot  of  proceedings  in  gen- 
eraL 

See  10  Cent  Dig.  Commerce,  |  140. 

In  considering  questions  of  the  reasonable- 
ness of  rates,  the  commission  is  to  consider 
not  only  the  wishes  and  interests  of  the  shippers 
and  merchants  of  large  cities,  but  alsd  the  de^ 
sire  and  advantage  of  the  carriers  in  securing 
special  forms  of  traffic,  and  the  interest  of  the 
public  that  the  carriers  should  secure  that  traf- 
fic, rather  than  abandon  it.  or  not  attempt  to  se- 
cure it.— Texas  &  P.  Ry.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197.  16  S.  Ct. 
666,  40  L.  Ed.  940,  reversing  decree  Interstate 
Commerce  Commission  v.  Texas  &  P.  Ry.  Co., 
57  F.  948,  6  C.  C  A.  653. 

The  question  of  what  constitutes  an  undue 
preference  or  advantage  under  the  third  sec- 
tion of  the  act  is  a  question  not  of  law,  but  of 
fact;  and,  before  the  commission  can  adjudge 
that  a  carrier  has  acted  unlawfully^  it  must 
ascertain  the  facts.  In  so  doing  it  must  con- 
sider, among  others,  those  facts  and  matters 
which  carriers,  apart  from  the  statute,  would 
treat  as  calling  for  a  preference  or  advantage 
in  the  particular  case.— Id. 

In  considering  questions  of  discrimination 
between  localities,  the  commission  must  regard, 
not  only  the  weliare  of  the  locality  or  commu- 
nity where  the  traffic  originates,  or  where  the 
goods  are  shipped  on  the  cars,  but  also  the  wel- 
fare of  the  locality  to  which  the  goods  are  sent. 
The  same  matters  are  also  to  be  considered  in 
the  determination  of  questions  arising  under  the 
provisions  of  the  fourth  section,  relating  to  long 
and  short  hauls. — Id. 

^=987.   Complaints  and  inTestigations. 

See  10  Cent.  Dig.  Commerce.  (|  139. 

In  determining  questions  of  the  reasonable- 
ness of  rates,  and  of  discrimination,  in  respect 
to  traffic  originating  in  foreign  countries,  the 
commission  and  the  courts  may  and  -should 
take  into  consideration,  as  constituting  dissim- 
ilar conditions,  circum<?tances  existing  beyond 
the  seaboard  of  the  United  States  (such  as  com- 
petition by  ocean  freights),  as  well  as  conditions 
prevailing  within  the  United  States.— Texas  & 
i  P.  Ry.  Co.  y.  Interstate  Commerce  Commission, 
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162  U.  S.  197.  16  S.  Ct.  666,  40  L.  Ed.  940, 
reversing:  decree  Interstate  Commerce  Commis- 
sion V.  Texas  &  P.  Ry.  Co.,  57  F.  948,  6  C.  C. 
A.  653. 

Contracts  of  railroad  eompanies  or  coal 
companies  owned  by  the  railroads,  which  are 
otherwise  relevant  and  competent,  are  not  in- 
admissible in  evidence  in  a  proceeding  before 
the  interstate  commerce  commission  on  a  com- 
plaint charging  such  companies  with  violations 
of  Act  Feb.  4  1887,  c,  104,  24  Stat.  379  [U.  S. 
Comp.  St.  1901.  p.  3154],  to  regulate  com- 
merce, because  they  are  made  with  third  per- 
sons not  parties  to  the  proceeding.  Order  (C. 
C.)  Interstate  Commerce  Commission  v.  Phil- 
adelphia &  R.  Ry.  Co.,  123  F.  969,  reversed.— 
interstate  Commerce  Commission  v.  Baird,  24 
S.  Ct,  563,  194  U.  S.  25,  48  L.  Ed.  860. 

The  production  of  contracts  under  which 
railroad  companies  engaged  in  interstate  car- 
riage of  anthracite  coal,  who  had  acquired  cer- 
tain collieries  whose  proprietors  were  about 
to  build  a  competing  line,  guarantied  the  stock 
and  bonds  issued  in  payment  therefor  by  a 
corporation  whose  charter  they  had  purchased 
for  that  purpose,  may  be  compelled  in  a  pro- 
ceeding before  the  interstate  commerce  com- 
mission on  a  complaint  charging  such  railroad 
companies  with  violations  of  Act  Feb.  4,  1887, 
c.  104.  24  Stat.  379  [U.  S.  Comp.  St.  1901. 
p.  3154],  to  regulate  commerce,  by  the  pooling 
of  freights  and  the  charging  of  unreasonable 
rates  in  carrying  anthracite  coal. — Id. 

The  refusal  to  produce  contracts  under 
which  railroad  companies  engaged  in  carrying 
coal  from  the  anthracite  regions  in  Pennsyl- 
vania to  tidewater,  or  coal  companies  owned 
by  the  railroads,  purchase  coal  from  independ- 
ent operators  engaged  in  mining  in  that  dis- 
trict, for  which  payment  is  made  on  the  basis 
of  a  fixed  percentage  of  the  average  price  at 
certain  tide  points  of  coal  of  the  same  quality 
and  size,  cannot  be  justified  on  the  ground  of 
irrelevancy,  in  a  proceeding  before  the  inter- 
state commerce  commission  on  a  complaint 
charging  the  railroad  companies  with  violating 
Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S. 
Comp.  St.  1901,  p.  3154],  to  regulate  commerce, 
by  unfair  discrimination  and  by  charging  un- 
reasonable and  unjust  rates  in  carrying  an- 
thracite coal. — Id. 

The  Interstate  Commerce  Commission,  in 
making  an  investigation  of  a  complaint  filed  by 
soap  manufacturers  as  to  the  freight  rate  for 
common  soap  promulgated  in  a  classification 
adopted  to  govern  in  official  classification  ter- 
ritory, had  the  power,  in  the  public  interest,  un- 
embarrassed by  any  ^supposed  admissions  con- 
tained in  the  complaint,  to  consider  tiie  whole 
subject,  and  the  operation  of  a  classification 
in  Uie  entire  territory,  and  also  how  far  its  go- 
ing into  effect  would  be  just  and  reasonable, 
would  create  preferences,  or  would  engender  dis- 
crimination. Decree,  Interstate  Commerce  Com- 
mission V.  Cincinnati,  H.  &  D.  Ry.  Co.  (C.  C. 
1905)  146  F.  559,  affirmed.— Cincinnati,  H.  &  D. 
Ry.  Co.  V.  Interstate  Commerce  Commission,  27 
S.  Ct.  648,  206  U.  S.  142,  51  L.  Ed.  995. 

Witnesses  cannot  be  required  to  testify  be- 
fore the  interstate  commerce  commission  except 
in  connection  with  complaints  for  violation  of 
the  interstate  commerce  act  or  with  the  investi- 
gation by  the  Commission  of  subjects  that  might 
have  been  made  the  object  of  complaint,  these 
being  the  only  matters  contemplated  by  the  pro- 
vision of  section  12  of  that  act,  giving  the  Com- 
mission power  to  reauire  testimony  "for  the 
purposes  of  this  act,'  which  power  cannot  be 
exercised  by  the  Commission  in  performing  its 
duty  under  that  section  to  keep  itself  informed 
as  to  the  manner  and  method  in  which  the  busi- 
ness of  common  carriers  is  conducted,  nor  in 
connection  with  the  enforcement  of  the  require- 


ment of  section  20  respecting  reports  by  car- 
riers, nor  to  aid  the  Commission  in  recommend- 
ing, pursuant  to  section  21,  additional  legisla- 
tion to  Congress.  Order  (C.  C.)  Interstate  Com- 
merce Commission  v.  Harriman,  157  F.  432, 
modified. — Uarriman  v.  Interstate  Commerce 
Commission,  29  S.  Ct  115,  211  U.  S.  407,  53 
L.  Ed.  253. 

The  remedy  given  by  Act  June  29,  1906,  c. 
3591,  §  1,  34  Stat.  584  (U.  S.  Comp.  St.  Supp. 
1909,  p.  1149),  on  complaint  by  the  shipper  to 
the  Interstate  Commerce  Commission  when  an 
interstate  railway  carrier  refuses  to  establish  a 
switch  connection  with  a  lateral,  branch  line, 
is  exclusive,  and  the  general  powers  given  by 
other  sections  of  the  statute  cannot  be  deemed 
to  authorize  a  complaint  to  the  commission  by 
the  lateral,  branch  railway  company.  Decree, 
Delaware,  L.  &  W.  R.  Co.  v.  Interstate  Com- 
merce Commission  (C.  C.  1908)  166  F.  498,  af- 
firmed.— Interstate  Commerce  Commission  v. 
Delaware,  L.  &  W.  R.  Co.,  30  S.  Ct.  415,  216 
U.  S.  531,  54  L.  Ed.  605. 

Shippers  subjected  to  discriminatory  charges 
for  delivery  and  receipt  on  industrial  spur 
tracks  within  the  switching  limits  in  a  city  of 
car  load  freight  in  interstate  commerce  are  not 
estopped  to  bring  the  matter  before  the  Inter- 
state Commerce  Commission,  because,  when 
making  the  contracts  under  which  the  spur 
tracks  were  constructed,  the  shippers  consented 
to  a  special  charge  when  freight  should  be  re- 
ceived and  delivered  thereon. — Interstate  Com- 
merce Commission  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  34  S.  Ct.  814,  234  U.  S.  294,  58  L.  Ed. 
1319,  reversing  orders  (Com.  Ct.)  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Interstate  Commerce  Com- 
mission. 188  F.  229.  929;  Interstate  Com- 
merce Commission  v.  Southern  Pac.  Co.,  34  S. 
Ct.  820,  234  U.  S.  315,  58  L.  Ed.  1329,  revers- 
ing order  (Com.  Ct.)  Southern  Pac.  Co.  v.  In- 
terstate Commerce  Commission,  188  F.  241. 

All  accrued  claims  for  damages  to  a  shipper 
through  a  carrier's  violation  of  Act  Feb.  4, 
1887,  §§  1,  2,  if  not  barred  by  state  statutes  of 
limitation,  were  saved,  though  accruing  more 
than  two  years  before  Act  June  29,  1906,  §  5, 
amending  section  16  of  the  earlier  act. — Meeker 
V.  Lehigh  VaUev  R.  Co.,  35  S.  Ct.  328,  236 
U.  S.  412,  59  U  Ed.  644,  reversing  judgment 
Lehigh  Val.  R.  Co.  v.  Meeker,  211  F.  785,  128 
C.  C.  A.  311. 

The  year  granted  by  amendment  of  Act  June 
29,  1906,  §  5,  to  Act  Feb.  4,  1887,  S  16,  for  pre- 
sentment of  claims  to  Interstate  Commerce  Com- 
mission which  accrued  before  passage  of  the 
amendatory  act,  for  damages  to  a  shipper  for 
violation  of  sections  1  and  2  of  the  earlier  act, 
must  be  deemed  to  have  begun  to  run  August 
28,  1906.— Id. 

Ultimate  facts  are  to  be  stated  by  the  Inter- 
state Commerce  Commission  in  the  report  which 
it  must  make  under  Act  Feb.  4,  1887,  S  14,  as 
amended  by  Act  June  29,  1906,  {  3.— Id. 

The  Interstate  Commerce  CommisMon  can- 
not conduct  a  fishing  expedition  into  the  affairs 
of  a  stranger  to  an  investigation  proceeding  for 
the  chance  that  something  discreditable  may  be 
disclosed.- Ellis  V.  Interstate  Commerce  Com- 
misjsion,  35  S.  Ct  645,  237  U.  S.  434,  59  L.  Ed. 
1030. 

The  Interstate  Commerce  Commission  can- 
not enlarge  its  powers  to  compel  testimony  from 
a  corporation  not  subject  to  a  regulation  by  the 
Commission  and  a  stranger  to  the  inquiry. — Id. 

Corporate  builder  and  owner  of  refrigerator 
and  other  cars,  which  he  leases  to  railway  com- 
panies, has  the  immunities  of  an  ordinary  wit- 
ness against  inquiry  into  its  private  business  in 
an  investigation  by  the  Interstate  Commerce 
Commssion  to  determine  whether  the  allow- 
ances   where    private    cars    are    used    violate 
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Act  Feb.  4.  1887,  ||  1-^,  15,  as  nndnly  dis- 
criminatory.—Id. 

^=388.  Orders  of  oommission. 

See  10  Cent.  Dig.  Commerce.  9S  139,  141. 

An  order  of  the  interstate  commerce  com- 
missioners requiring  goods  brought  from  foreign 
countries  under  through  bills  of  lading  to  be 
carried  from  the  seaboard  to  interior  points  at 
the  same  rates  charged  on  domestic  traffic  orig- 
inating in  the  seaboard  cities  cannot  be  justified, 
on  the  ground  that  the  interstate  commerce 
act  was  intended  by  congress  to  reinforce  the 
provisions  of  the  tariff  laws,  or  to  co-operate 
with  the  assumed  policy  thereof.— Texas  &  P. 
Ry.  Co.  y.  Interstate  Commerce  Commission, 
162  U.  S.  197,  16  S.  Ct.  666,  40  L.  Ed.  940, 
reversing  decree  Interstate  Commerce  Commis- 
sion V.  Texas  &  P.  Ry.  Co.,  57  F.  948,  6  C. 
C.  A.  653. 

The  Interstate  Commerce  Commission 
cannot  be  said  to  have  ordered  a  reduction  in 
the  rates  on  lumber  because  of  the  effect  upon 
the  lumber  industry  of  the  carriers'  action  in 
advancing  the  rates,  where;  although  the  com- 
mission considered  that  subject,  its  opinion, 
taken  as  a  whole,  affirmatively  shows  that  it 
confined  itself  to  the  exercise  of  its  statutory 
power  to  condemn  unjust  and  unreasonable 
rates  and  fix  reasonable  ones.— Interstate  Com- 
merce Commission  v.  Union  Pac.  R.  Co.,  32 
S.  Ct.  108,  222  U.  S.  541,  56  L.  Ed.  308. 

There  is  no  such  connection  between  the 
subjects  of  reparation  for  unreasonable  inter- 
state freight  rates  collected  and  the  fixing  of 
new  rates  for  the  fixture  as  will  render  void  a 
reparation  order  of  the  Interstate  Commerce 
Commission  because  of  any  ern>r  in  omitting 
any  concurrent  jurisdiction  fixing  future  rates. 
— ^Baer  Bros.  Mercantile  Co.  v.  Denver  &  R. 
G.  R.  Co.\  34  S.  Ct  641,  233.  U.  S.  479,  58 
L.  Ed.  1055,  reversing  judgment  Denver  &  R. 
Q.  R.  Co.  V.  Baer  Bros.  Mercantile  Ca,  187 
F.  486.  109  C.  C.  A.  337. 

^=>89.  Jurisdiction  of  courts  in  adTanoe 
of  or  pending  prooeedinsa, 

A  shipper  cannot  maintain  an  action 
against  a  common  carrier  to  obtain  relief  from 
an  alleged  unreasonable  freight  rate  exacted 
from  him  for  an  interstate  shipment,  without 
reference  to  any  previous  action  by  the  Inter^ 
state  Commerce  Commission,  where  such  rate 
has  been  filed  with  that  Commission  and  pro- 
mulgated as  provided  by  the  act  to  regulate 
commerce,  and  is  the  rate  which  it  is  the  duty 
of  the  carrier,  under  that  act,  to  enforce  against 
shippers  until  changed  in  accordance  with  the 
provisions  of  that  statute,  since  the  independent 
right  of  an  individual  originally  to  maintain  ac- 
tions to  obtain  pecuniary  redress  for  violations 
of  the  act  conferred  by  Act  Feb.  4,  1887,  c. 
104.  §  9,  24  Stat.  382  [U.  S.  Comp.  St.  1901, 
p.  31*591,  must  be  confined  to  such  wrongs  as 
can,  consistently  with  the  context  of  the  act,  be 
redressed  without  previous  action  by  the  Com- 
mission, and  the  provision  of  section  22  [U.  S. 
Comp.  St  1901,  p.  8170],  that  nothing  therein 
"shall  in  any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  statute,  but 
the  provisions  of  this  act  are  in  addition  to 
such  remedies,"  cannot  be  construed  as  continu- 
ing in  shippers  a  common-law  right  the  continu- 
ed existence  of  which  would  be  absolutely  incon- 
sistent with  the  provisions  of  the  statute.  Judg- 
ment, Abilene  Cotton  Oil  Co.  v.  Texas  &,  P.  Ry. 
Co.  (Tex.  Civ.  App.  1905)  85  8.  W.  1052,  re- 
versed.—Texas  &  P.  Ry.  Co.  V.  Abilene  Cotton 
Oil  Co.,  27  8.  Ct.  350,  204  U.  8.  426,  51  L.  Cd. 
553,  9  Ann.  Cas.  1076. 

The  rule  that  an  action  at  law  to  recover 
excessive  interstate  freight  charges  cannot  be 
maintained  in  advance  of  action  by  the  Inter- 
state Commerce  Commission  will  not  prevent  a 
federal  Circuit  Court  which  has  suspended  pro- 


ceedings on  a  bill  seeking  relief  from  an  ad- 
vance in  freight  rates,  pending  action  by  the 
Commission,  from  granting  relief  in  the  exer* 
cise  o^  its  powers  under  Act  Feb.  4,  1887,  c 
104,  §  16,  24  Stat  379  [U.  S.  Comp.  St  1901.  p. 
3154],  as  a  court  of  equity,  on  a  petition  filed 
after  the  Commission  has  acted,  stating  the 
substance  of  the  findings  of  the  Commission,  and 
containing  a  copy  of  its  report  and  opinion, 
where  defendants  have  stipulated  in  open  court 
that^  in  case  complainants  prevailed,  decree  of 
restitution  might  be  made.  Decree,  Tift  v. 
Southern  Ry.  Co.  (O.  C.  1905)  138  F.  753,  af- 
firmed.—Southern  Ry.  Co.  V.  Tift  27  8.  Ct 
700,  206  U.  S.  428,  51  L.  Ed.  1124,  11  Ann. 
Cas.  846. 

The  grievances  produced  by  regulations 
adopted  by  a  railway  company  for  the  distribu- 
tion of  coal  cars  in  times  of  car  shortage  to 
the  bituminous  coal  mines  served  by  it,  which 
are  alleged  to  violate  the  provisions  of  the  act 
to  regulate  commerce  (Act  Feb.  4,  1887,  c.  104^ 
f  3,  24  Stat  380  [U.  S.  Comp.  St  1907,  p. 
3155]),  prohibiting  unjust  preferences  or  undue 
discriminations,  cannot  be  redressed,  in  ad- 
vance of  the  action  of  the  Interstate  Commerce 
Commission,  by  mandamus  to  prohibit  the  acts 
complained  of  and  prescribe  a  rule  or  regula- 
tion for  the  future,  since  the  provisions  of  Act 
March  2,  1889.  c.  382,  8  10.  25  Stat  862  (U. 
S.  Comp.  St  1901,  p.  3172),  authorizing  man* 
damns  to  compel  the  furnishing  of  cars  and 
other  facilities  for  transportation,  must  be  lim- 
ited either  to  the  performance  of  duties  which 
are  so  plain  and  so  independent  of  previous  ad- 
ministrative action  of  the  Commission  as  not 
to  require  a  prerequisite  exertion  of  power  by 
that  body,  or  to  compelling  the  performance 
of  duties  which  plainly  arise  from  the  obliga- 
tory force  which  the  statute  attaches  to  the 
orders  of  the  Commission,  rendered  within  the 
lawful  scope  of  its  authority,  until  set  aside 
by  the  Commission  or  enjoined  by  the  courts. 
Judgment,  United  States  v.  Baltimore  &  O.  R. 
Co.  (1908)  165  F.  113,  91  C.  C.  A.  147,  re- 
versed.—Baltimore  &  O.  R.  (^.  v.  United 
States  ex  reL  Pilcavin  Coal  Co.,  30  8.  Ct  164^ 
215  U.  S.  481,  54  U  Ed.  292. 

Investigation  by  the  Interstate  Commerce 
Commission  and  an  appropriate  finding  and  or- 
der are  prerequisite  to  the  right  of  a  shipper 
to  maintain  an  action  to  recover  from  a  car- 
rier the  excess  which  he  claims  to  have  paid 
under  a  regularly  established  and  published 
rate  which  is  attaclced  as  unjustly  discrimina- 
tory, notwithstanding  the  provisions  of  Act 
Feb.  4,  1887,  c.  104,  fi  22,  24  Stat.  387  (U.  8. 
Comp.  St  1901,  p.  3170),  that  nothing  therein 
contained  "shall  in  any  .way  abridge  or  alter 
the  remedies  now  existing  at  common  law  or 
by  statute,  but  the  provisions  of  this  act  are 
in  addition  to  such  remedies.*' — (1912)  Robin- 
son V.  Baltimore  &  O.  R.  Co.,  32  S.  Ct  114, 
222  U.  S.  506,  56  L.  Ed.  288,  affirming  judg- 
ment a908)  63  S.  E.  323,  64  W.  Ya.  406.    * 

A  shipper  seelcing  relief  for  refusal  of  ca^ 
rier  to  accept  interstate  shipments  of  intoxi- 
cating liquors  to  local  option  points  may  invoke 
the  jurisdiction  of  the  courts  without  first  ap- 
plying to  the  Interstate  Commerce  Commission. 
—(1912)  Louisville  &  N.  R.  Co.  v.  F.  W.  Cook 
Brewing  Co.,  32  S.  Ct  189,  223  U.  S.  70.  56 
L.  Ed.  355,  affirming  judgment  (1900)  172  F. 
117,  96  C.  C.  A.  322,  40  L  R.  A.  (N.  8.)  798. 

Discriminations  practiced  in  the  giving  or 
refusing  of  joint  traffic  arrangements  contrary 
to  the  act  regulating  commerce  cannot  be  re- 
dressed by  the  courts  in  advance  of  action  by 
the  Interstate  Commerce  Commission. — ^United 
States  V.  Pacific  &  A.  Ry.  &  Nav.  Ck).,  83  S. 
Ct  443,  228  U.  8.  87,  57  U  Ed.  742. 

The  question  whether  an  undue  preference 
to  any  locality  forbidden  by  Interstate  0>m- 
merce  Act  Feb.  4j  1887,  f  3,  arose  from  the 
operation  of  the  intrastate  rate  as  compared 
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with  an  interstate  rate,  or  whether  any  locality 
was  unreasonably  prejudiced,  would  be  for  the 
determination  of  the  Interstate  Commerce  Com- 
mission and  not  for  the  courts.— Simpson  v. 
Shepard,  33  S.  Ct.  729,  230  U.  S.  352.  57  L. 
Ed.  1511,  48  L.  R.  A.  (N.  S.)  1151,  Ann.  Cas. 
1916A,  1$,  modifying  decree  (C.  C.)  Shepard  v. 
Northern  JPac.  Ry.  Ca,  184  F.  766. 

Previous  action  by  the  Interstate  Commerce 
Commission  is  not  a  condition  precedent  to 
maintenance  of  an  action  under  Interstate  Com- 
merce Act  Feb.  4,  1887,  f  8,  to  recover  dam- 
age sustained  by  a  shipper  who  has  paid  the 
lawful  published  freight  rates  for  shipments  of 
free  coal,  while  lower  rates  resulting  from  re- 
bates have  been  allowed  other  shippers  of  con- 
tract coal  at  the  tome  time;  the  published 
tarififs  making  no  distinction  between  contract 
cold  and  free  coal.~Pennsylvania  R.  Co.  v.  In- 
ternational Coal  Min.  Co.,  33  S.  Ct.  893.  230 
U.  S.  184,  57  L.  Ed.  1446,  Ann.  Cas.  1915A, 
815. 

A  shipper  of  coal  and  coke  cannot  in  ad- 
vance of  action  by  the  Interstate  Commerce 
Commission  sue  the  carrier  for  damages  from 
rebates  given  his  competitors  doing  their  own 
hauling  to  the  station,  in  the  form  of  allow- 
ances from  the  published  tariff,  wbich,  though 
naming  the  rate  from  the  station,  has  been  con- 
strued to  include  the  haul  from  the  mine,  as 
such  allowances  would  be  unlawful  only  when 
unreasonable,  and  it  is  a  question  for  the  com- 
mission notwithstanding  Act  Feb.  4,  1887,  giv- 
ing a  right  of  action  for  violations  of  the  act, 
and  section  22,  providing  that  nothing  shall 
alter  existing  common-law  or  statutory  reme- 
dies.—Mitchell  Coal  &  Coke  Co.  v.  Pennsylvania 
R.  Co.,  33  S.  Ct  916.  230  U.  S.  247,  57  L.  Ed. 
1472,  modifying  judgment  (C.  C.)  183  F.  908. 

Allowing  shippers  of  coal  a  rebate  from  pub- 
lished tariff  which  named  the  rate  as  from  sta- 
tion to  destination,  but  which  was  uniformly 
construed  to  include  the  haul  from  the  mine  to 
the  sUtion,  being  forbidden  by  Act  Feb.  4, 1887, 
§  2,  where  the  carrier  does  the  hatding,  pre- 
vious action  by  the  Commission  is  not  a  condi- 
tion precedent  for  maintenance  by  another  ship- 
per under  sections  8,  9,  to  recover  damages  for 
such  illegal  allowances  to  his  competitors.— Id. 

A  suit  by  a  shipper  to  recover  damages  from 
a  carrier  bv  unlawful  distribution  of  cars  and 
an  undue  allotment  to  its  competitors,  contrary 
to  Act  Feb.  4,  1887,  §  3,  cannot  be  maintained 
in  advance  of  the  ruling  by  the  Interstate  Com- 
merce Commission  that  the  method  of  distribu- 
tion was  unreasonable.—Morrisdale  Goal  Co.  v. 
Pennsylvania  R.  Co.,  33  S.  Ct.  938,  230  U.  S. 
304,  67  L.  Ed.  1494,  affirming  judgment  183  F. 
929,  106  C.  C.  A.  269. 

A  suit  against  a  railway  company  to  re- 
cover for  its  refusal  to  accept  shipments  of 
cross-ties  for  a  point  beyond  its  own  line  can- 
not be  maintained  in  the  absence  of  previous 
action  of  the  Interstate  Commerce  Commission, 
when  based  on  the  want  of  any  published  rate; 
its  position  being  that  such  cross-ties  were  a 
distinct  commodity,  not  embraced  by  its  filed 
tariff  fixing  joint  through  lumber  rates.— Texas 
k  P.  R.  Co.  V.  American  Tie  &  Timber  Co..  34 
S.  Ct.  885.  234  U.  S.  138,  58  L.  Ed.  1265,  re- 
versing judgment  190  F.  1022,  111  C.  C.  A.  673. 

Acceptance  by  a  railway  company  of  three 
mterstate  car  load  shipments  of  cross-ties  for  a 
point  beyond  its  own  line  under  its  joint 
through  lumber  rate  does  not  dispense  with 
previous  action  by  the  Interstate  Commerce 
Comnussion  before  the  shipper  may  maintain  a 
suit  to  recover  damages  for  failure  to  accept 
further  shipments,  based  on  want  of  any  appli- 
cable ani  published  rate.— Id. 

A  carrier's  insistence  as  a  pretext  to  prevent 


sence  of  any  published  rate  does  not  Justify  a 
resort  by  the  shipper  to  the  courts,  in  advance 
of  action  by  the  Interstate  Commerce  Commis- 
sion, to  recover  damages  resulting  from  the 
carrier's  refusal  to  furnish  cars  for  such  ship- 
ment—Id. 

A  state  court  has  jurisdiction  without  ac- 
tion by  Interstate  Commerce  Commission  under 
Act  Feb.  4,  1887,  |!  8.  9,  22.  giving  shippers 
new  rights  but  preserving  existing  ones,  which 
are  not  affected  by  Act  June  29,  1906,  of  a 
suit  by  a  shipper  against  the  interstate  carrier 
to  recover  damages  by  failure  to  furnish  cars 
to  a  shipper  within  a  reasonable  time  on  de- 
mand under  Hurd's  Rev.  St  111.  1913,  c.  114, 
§  84.— Illinois  Cent  R.  Co.  v.  Mulberry  Hill 
Coal  Co..  35  S.  Ct  760,  238  U.  S.  275,  59  L. 
Ed.  1306.  affirming  judgment  Mulberry  Hill 
Coal  Co.  V.  Illinois  Cent.  R.  Co.,  100  N.  E.  151, 
257  111.  80. 

Shipper,  who  obtained  ruling  from  Inter- 
state Commerce  Commission  that  distribution 
of  cars  for  interstate  transportation  of  coal 
was  unjustly  discriminatory,  cannot  sue  for 
damages  under  state  statute,  although  CcMnmis- 
sion  may  not  have  made  its  award,  since  under 
Act  Feb.  4,  1887,  f  9,  there  is  no  option  to  re- 
sort to  a  state  court  in  the  first  instance,  and 
the  suit  on  reparation  orders,  authorized  by 
section  16,  as  amended  June  18,  1910.  either 
in  state  or  federal  court,  may  be  brougnt  only 
after  the  Commission's  a^  ard.— Pennsylvania  R. 
Co.  V.  Clark  Bros.  Coal  Min.  Co.,  35  S.  Ct. 
896,  238  U.  S.  456,  59  L.  £3d.  1406,  reversing 
judgment  Clark  Bros.  Coal  Mining  Co.  v.  Penn- 
sylvania R.  Co.,  88  A.  754,  241  Pa.  515. 

Without  action  by  Interstate  Commerce 
Commission  a  state  court  has  no  jurisdiction  of 
action  by  shippers  to  recover  from  interstate 
carrier  sums  expended  in  constructing  grain 
doors  or  bulkheads  in  cars  furnished  for  inter- 
state carload  shipments  in  bulk,  the  interstate 
rate  schedules  making  no  reference  to  allow- 
ances therefor.— Loomis  v.  Lehigh  Valley  R. 
Co.,  36  S.  Ct.  22a  240  U.  S.  43.  60  L,  Ed.  517, 
affirming  judgment  101  N.  E.  907,  208  N.  Y. 
312. 

^=:»90.  Enforoement  or  prcTention  of  en- 
f  oroement  by  oonrts  of  orders  of 
commissioii. 

See  10  C«nt  Dig.  Commierce.  S9  142-148. 


—  Nature  and  soope  of  prooeed- 
inss. 

See  10  Cent.  Dig.  Commerce.  8  148. 

On  application  to  the  courts  to  enforce  an 
order  of .  the  interstate  commerce  commission 
which  is  based  on  an  erroneous  construction  of 
the  statute,  by  reason  of  which  error  it  has  de- 
clined adequately  to  find  the  facts,  the  courts 
will  not  proceed  to  an  original  investigation  of 
the  facts  which  should  have  been  passed  upon 
by  the  commission,  but  will  correct  the  error 
of  law  committed  by  that  body,  and,  after  doing 
so,  dismiss  the  application  without  prejudice  to 
the  right  of  the  commission  to  make  a  further 
investigation  of  the  facts.— <Ga.)  Interstate 
Commerce  Commission  v.  Clyde  S.  S.  Co.,  21  S. 
Ct.  612,  181  U.  S.  29,  45  L.  Ed.  729,  modifying 
decree  93  F.  83.  35  C.  C.  A.  217;  (Tenn.)  East 
Tennessee,  V.  &  G.  Ry.  Co.  v.  Interstate  Com- 
merce Commission,  21  S.  Ct  516,  181  U.  S.  1, 
45  L.  Ed.  719,  reversing  decree  99  F.  52,  39  C. 
C.  A.  413. 

The  enforcement  of  an  order  of  the  Inter- 
state Commerce  Commission  directing  common 
carriers  to  desist  from  maintaining  or  enforc- 
ing a  rule  adopted  by  them  may  be  decreed 
by  a  federal  Circuit  Court  if  it  finds  such  rule 
is,  for  any  reason,  in  violation  of  Act  Feb.  4, 
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1901,  pp.  3154-3165],  although  such  reason  may 
not  have  been  the  one  relied  upon  by  the  com- 
mission itself  to  invalidate  the  rule.  Decree  (C. 
C.)  Interstate  Commerce  Commission  v.  South- 
ern Pac.  Co.-  132  F.  829,  reversed.— Southern 
Pac.  Co.  v.  Interstate  Commerce  Commission, 
26  S.  Ct.  330,  200  U.  S.  536,  50  L.  Ed.  585. 

In  a  proceeding  in  a  Circuit  Court  under 
section  16  of  the  interstate  commerce  act  (Act 
March  2,  1889,  c.  382,  25  Stat.  859  [U.  S. 
Comp.  St.  1901,  p.  3165])  to  enforce  an  order 
of  the  Interstate  Commerce  Commission,  the 
court  haa  no  power  to  amend  or  modify  such 
order,  or  to  sever  from  the  remainder  a  part 
which  is  illegal,  but  must  enforce  the  same,  if 
at  all,  in  its  entirety  as  made  by  the  commis- 
sion. Decree  (C.  C.)  Interstate  Commerce 
Commission  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  134 
F.  942,  affirmed. — Interstate  Commerce  Commis- 
sion V.  Lake  Shore  &  M.  C.  Ry.  Co.,  26  S.  Ct 
766,  202  U.  S.  613,  50  L.  Ed.  1171. 

The  courts  may  review  the  determination 
of  the  Interstate  Commerce  Commission  upon 
the  question  whether  "no  reasonable  or  satis- 
factory through  route  exists"  within  the  mean- 
ing of  Act  June  29,  1906,  c.  3591,  §  4,  34  Stat 
589  (i:.  S.  Comp.  St  Supp.  1909,  p.  1158),  con- 
ditioning the  authority  of  the  commission  to  es- 
tablish through  routes  and  joint  rates  upon  the 
nonexistence  of  such  route. — Interstate  Com- 
merce Commission  v.  Northern  Pac.  Ry.  Co., 
30  S.  Ct  417,  216  U.  S.  538,  54  L.  Ed.  608. 

An  order  of  the  Interstate  Commerce  Com- 
mission relating  to  street  railroads,  made  prior 
to  Act  June  18,  1910,  amendatory  of  Act  Feb. 
4,  1887,  and  therefore  without  lawful  author- 
ity, cannot  be  made  effective  by  the  courts  as 
of  the  date  of  the  amendatory  act. — Omaha  & 
C.  B.  St  Ry.  Co.  V.  Interstate  Commerce  Com- 
mission, 33  S.  Ct  890,  230  U.  S.  324,  57  L.  Ed. 
1501.  46  L.  R.  A.  (N.  S.)  385,  reversing  decree 
(Com.  Ct)  191  F.  40. 

The  jurisdiction  given  by  Act  June  18, 
1910,  §  1.  to  the  Commerce  Court  of  suits  to 
enjoin  orders  of  the  Interstate  Commerce  Com- 
mission, is  not  defeated  so  far  as  an  order  on 
application  by  carriers  under  section  8  of  that 
act  amending  Act  Feb.  4,  1887,  §  4,  for  relief 
against  the  long  and  short  haul  clause  of  that 
act  is  concerned,  on  the  theory  that  the  conse- 
quence would  be  to  enjoin  a  criminal  prosecu- 
tion.—United  States  V.  Atchison,  T.  &  S.  F.  R, 
Ck).,  34  S.  Ct  986,  234  U.  S.  476,  58  L.  Ed. 
1408;  Same  v.  Union  Pac.  R.  Co.  34  S.  Ct 
995.  234  U.  S.  495,  58  L.  Ed.  1426.  Reversing 
decree  (Com.  Ct.)  Atchison.  T.  &  S.  F.  Ry.  Co. 
V.  United  States,  191  F.  856. 

An  order  of  the  Interstate  Commerce  Com- 
mission not  unconstitutional  and  within  its 
authority  and  supported  by  evidence  cannot  be 
set  aside  by  the  courts. — Pennsylvania  Co.  v. 
United  States,  35  S.  Ct.  370,  236  U.  S.  351,  59 
L.  Ed.  616,  affirming  decree  (D.  C.)  214  F.  445. 


— —  Jnrisdiction. 

See  10  Cent.  Dig.  Commerce,  9  142. 

Any  supposed  admissions  in  a  complaint 
filed  by  soap  manufacturers  with  the  Inter- 
state Commerce  O>mmission  as  to  the  freight 
rate  for  common  soap  promulgated  in  a  classifi- 
cation adopted  to  govern  in  official  classification 
territory  are  ineffectual  to  deprive  a  federal 
(Jircuit  Court,  in  a  proceeding  to  enforce  an 
order  of  the  (I!ommission  directing  the  carriers 
to  desist  from  enforcing  this  classification  as 
to  soap  in  less  than  car-load  lots,  of  the  power 
to  test  the  validity  of  such  order  by  the  scope 
of  the  act  tjo  regulate  commerce.  Decree,  In- 
terstate Commerce  Commission  v.  Cincinnati,  H. 
&  D.  Ry.  Co.  (C.  C.  190.T)  146  F.  559,  affirmed. 
—Cincinnati,  II.  &  D.  liy.  Co.  v.  Interstate 
Commerce  Commission,  27  S.  Ct  (>48,  206  U.  S. 
142,  51  L.  Ed.  995. 


The  Commerce  Court,  under  Act  June  18, 

1910,  §  3,  can  enjoin  an  order  of  the  Commis- 
sion requiring  railroad  companies  to  cease 
charging  lower  rates  for  coal  intended  for  rail- 
way consumption  than  is  accorded  to  other 
shippers. — Interstate  (Commerce  Commission  v. 
Baltimore  &  O.  R,  Co.,  32  S.  Ct.  742,  225  U. 
S.  326,  56  L.  Ed.  1107,  Ann.  Cas.  1914A.  504. 

The  jurisdiction  of  the  Commerce  Court, 
under  Judicial  Code  March  3,  1911,  c.  231,  S 
207,   36   Stat.   1148   (U.   S.   (Jomp.    St.    Supp. 

1911,  p.  216),  of  cases  to  enjoin  or  set  aside 
any  order  of  the  Interstate  0)mmerce  Commis- 
sion, does  not  confer  jurisdiction  to  redress  a 
complaint  based  on  refusal  of  Commission  to 
award  relief  to  a  shipper  against  demurrage 
regulations.— (1912)  Procter  &  Gamble  Co.  v. 
United  States  of  America,  32  S.  Ct  761.  225 
U.  S.  282,  56  L.  Ed.  1091,  reversing  judgment 

(Com.  C.  1911)  188  F.  221. 

^^   • 

The  Commerce  Court  has  no  jurisdiction 
of  a  complaint  by  shippers  of  refusal  of  Inter- 
state Commerce  (Ik>mmi8sion  to  reduce  maxi- 
mum rates  to  full  extent  asked.— (1912)  Hooker 
V.  Knapp,  32  S.  Ct  769.  225  U.  S.  302,  56  L. 
Ed.  1099,  reversing  judgments  (Com.  C.  1911) 
Same  v.  Interstate  Commerce  Commission,  188 
F.  242,  and  (Com.  C.  1911)  Eagle  White  Lead 
Co.  V.  Same,  Id.  256.     . 

The  limitation  of  the  jurisdiction  of  the 
Commerce  Court  by  Act  June  18.  1910,  §  1, 
to  that  ''now  possessed"  by  the  Circuit  Courts, 
did  not  prevent  that  court  from  reviewing  aq 
order  of  the  Interstate  Commerce  Commission 
on  an  application  under  section  8  of  that  act 
amending  Act  Feb.  4,  1887,  §  4,  for  relief  from 
the  short  and  long  haul  clause  of  that  section. 
—United  Stales  v.  Atchison.  T.  &  S.  F.  R.  Co., 
34  S.  Ct  986,  234  U.  S.  476.  58  L.  Ed.  1408; 
Same  v.  Union  Pac.  R,  Co.,  34  S.  Ct.  995,  2^^ 
U.  S.  495,  58  L.  Ed.  1426.  Reversing  decree 
(Com.  Ct.)  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
United  States,  191  F.  856. 

An  order  of  the  Interstate  Commerce  Com- 
mission refusing  an  application  made  by  car- 
riers under  Act  June  1^,  1910,  §  8,  amending 
Act  Feb.  4,  1887,  8  4,  for  relief  against  the 
long  and  short  haul  clause  of  that  section,  is 
not  excluded  from  the  revisory  power  of  the 
Commerce  Court— Id. 


See  10  Cent.  Dig.  Commerce,  1 144. 

In  proceeding  against  a  carrier  of  inter- 
state commerce  to  enforce  an  order  of  the  com- 
mission, another  carrier  concerned  with  the  de- 
fendant in  jointly  making  the  forbidden  rate  is 
a  proper,  but  not  a  necessary,  party  defendant 
— ^Texas  &  P.  Ry.  Co.  v.  Interstate  Commerce 
Commission.  162  U.  S.  197,  16  S.  Ct.  666.  40 
L.  Ed.  940,  reversing  decree  Interstate  (jom- 
merce  Commission  v.  Texas  &  P.  Ry.  Co.,  57 
h\  948,  6  O.  C.  A.  653. 


•^^  Findinga  of  eommisaioa,  and 
further  proofs. 

See  10  Cent.  Dig.  Commerce,  {  145.* 

The  determination  of  the  commission  upon 
questions  of  discrimination,  under  the  third  sec- 
tion, and  on  questions  as  to  the  similarity  of 
circumstances  and  conditions,  as  affecting  the 
right  to  charge  a  greater  amount  for  a  longer 
than  for  a  shorter  haul,  under  the  fourth  sec- 
tion, is  not  conclusive  upon  the  courts;  but, 
when  the  power  of  the  courts  is  invoked  to  en- 
force the  .commission's  orders,  such  courts  are 
entitled  to  determine  these  questions  upon  the 
pleadings  and  the  evidence  adduced  before  the 
commission,  and  to  hear  additional  evidence, 
giving  effect,  however,  to  the  commission's  find- 
ing of  facts  as  prima  facie  evidence  of  the  mat- 
ters therein  stated.— Interstate  Commerce  Com- 
mission V.  Alabama  Midland  Ry.  Co.,  18  S.  Ct 
45,  168  U.  S.  144,  42  L.  Ed.  414,  affirming  de- 
cree, 74  F.  715,  21  C.  a  A,  51. 
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Evidence  cannot  be  weighed  by  the  su- 
preme court,  as  a  matter  of  first  impression,  in 
a  suit  to  enforce  an  order  of  the  interstate  com- 
pierce  commission,  for  the  purpose  of  ascertain- 
ing whether  it  establishes  such  substantial  and 
material  competition  as  justified  a  carrier  in 
concluding  that  dissimilarity  of  circumstance 
and  condition  was  brought  about.  Decree 
Behlmer  v.  Louisville  &  N.  R.  Co.,  83  F.  898, 
28  C.  C.  A.  229,  reversed.— Louisville  &  N.  R. 
Co.  V.  Behlmer,  20  S,  Ct.  209,  175  U.  S.  648, 
44  L.  Ed.  309. 

Findings  of  the  Interstate  Commerce  Com- 
mifssion  that  certain  through  rates  are  uurea- 
sonable  in  themselves  carry  with  them  a  pre- 
sumption of  correctness.— (1910)  Interstate  Com- 
merce Commission  v.  Chicago.  R.  I.  &  P.  Ry. 
Co.,  30  S.  Ct.  651,  218  U.  S.  88,  54  L.'Ed.  94li; 
Same  v.  Chicago,  B.  &  Q.  R.  Co.,  30  S.  Ct. 
OCO.  218  U.  S.  113,  54  L.  Ed.  959.  Reversing 
decrees  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Inter- 
state Commerce  Commission  (C.  C.  1909)  171 
F.  680. 

Findings  of  fact  made  ..by  the  Interstate 
Commerce  Commission  in  a  proceeding  for  re- 
dress for  unlawful  discrimination  in  railway 
rates  are  not  open  to  review  in  the  courts. — 
(1911)  Interstate  Commerce  Commission  v.  Del- 
aware, L.  &  W.  R.  Co.,  31  S.  Ct.  392,  220  U. 

B.  235,    55   L.    Ed.   448,    reversing   decree   (C. 

C.  1908)  Delaware,  L.  &  W.  R.  Co.  v.  Inter- 
state Commerce  Commission,  166  F.  499. 

The  courts  will  not  examine  the  facts  on 
which  the  Interstate  Commerce  Commission 
based  its  order  reducing  rates  further  than  to 
determine  whether  there  was  substantial  evi- 
dence to  sustain  the  order. — Interstate  Com- 
merce Commission  v.  Union  Pac.  R.  Co.,  32 
S.  Ct.  108,  222  U.  S.  541,  56  L.  Ed.  308. 

An  order  of  the  Interstate  Commerce 
Commission  reducing  rates  cannot  be  said  to 
have  been  made  without  substantial  evidence 
to  support  it,  where,  although  there  is  no  di- 
rect testimony  that  the  old  rate  was  unrea- 
sonably high,  there  were  facts  in  evidence  from 
which  experts  could  have  named  a  rate. — Id. 

The  Interstate  Commerce  Commission  can- 
not be  said  to  have  based  its  order  reducing 
rates  upon  a  mistake  of  law  in  regarding  the 
long  maintenance  by  the  carriers  of  a  lower 
rate  while  earning  dividends  as  raising  a  pre- 
sumption of  reasonableness,  where  the  reduced 
rate  fixed  by  the  commission  was  higher  than 
such  earlier  rate. — Id. 

An  appeal  will  not  lie  to  the  Commerce 
Court  to  review  act  of  the  Interstate  Commerce 
Commission  in  refusing  to  entertain  a  petition, 
upon  the  ground  that  the  subject-matter  was 
not  within  the  scope  of  its  powers.— ;(1912)  In- 
terstate Commerce  Commission  v.  United  States 
ex  rel.  Humbolt  S.  S.  Co.,  32  S.  Ct.  556,  224 
U.  S.  474,  56  L.  Ed.  849,  aflirming  judgment 
(1911)  United  States  v.  Interstate  Commerce 
Commission,  37  App.  D.  0.  266. 

The  findings  of  the  Interstate  Commerce 
Commission  that  industrial  spur  tracks  within 
switching  limits  in  a  city  were  part  of  the  car- 
rier's terminals,  and  that  the  receipt  and  de- 
livery on  these  tracks  of  car  load  freight  in  in- 
terstate commerce  was  a  like  service  as  com- 
pared with  such  receipt  and  delivery  at  team 
tracks  and  freight  sheds  within  such  switching 
limits,  are  conclusive  on  the  courts.— Interstate 
Commerce  Commission  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  34  S.  Ct.  814,  234  U.  S.  294,  58  L.  Ed. 
1319,  reversing  orders  (Com.  Ct.)  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Interstate  Commerce  Com- 
mission, 188  F.  229,  929;  Interstate  Commerce 
Commission  v.  Southern  Pac.  Co.,  34  S.  Ct.  820, 
234  U.  S.  315,  58  L.  Ed.  1329,  reversing  order 
(Com.  Ct)  Southern  Pac.  Co.  v.  Interstate  Com- 
merce Commission,  188  F.  241. 


Findings  of  the  Interstate  Commerce  Com- 
mission on  a  claim  by  a  shipper  because  of  re- 
bating and  unreasonable  rates  must  be  presum- 
ed, in  absence  of  evidence  to  the  contrary,  to 
have  been  justified  by  the  evidence. — Meeker  v. 
Lehigh  Valley  R.  Co.,  35  S.  Ct.  328,  236  U.  S. 
412,  59  L.  Ed.  644,  reversing  judgment  Lehigh 
Val.  R.  Co.  V.  Meeker,  211  F.  785,  128  O.  C. 
A.  311. 

Rebuttal  presumption  established  by  Act 
Feb.  4,  1887,  §  16.  as  amended  by  Act  June  29. 
1906,  §  5,  that  findings  and  order  of  the  Inter- 
state Commerce  Commission  shall  be  prima 
facie  evidence  of  the  facts  therein  stated,  does 
not  violate  constitutional  rights,— Id, 

Burden  is  on  complainant,  attacking  exist- 
ing freight  rate,  to  establish  that  it  is  unrea- 
sonable in  fact.— Louisville  &  N.  R.  CJo.  v. 
United  States,  35  S.  Cf.  696,  238  U.  S.  1.  59 
L.  Ed.  1177,  affirming  judgment  (D.  C.)  216  F. 
672. 

The  ultimate  facts,  rather  than  the  eviden- 
tial facts,  are  to  be  stated  by  the  Interstate 
Commerce  Commission  in  report  which  that 
Commission,  under  Act  Feb.  4,  1887,  §  14,  as 
amended  by  Act  June  29,  1906,  must  make  on 
investigating  a  complaint. — Mills  v.  Lehigh  Val- 
ley R.  Co.,  35  S.  Ct.  888,  238  U.  S.  473,  59  L, 
Ed.  1414,  aflirming  judgment  Lehigh  Valley 
R.  Co.  V.  Clark,  207  F.  717,  125  C.  C.  A.  235. 

A  report  of  the  Interstate  Commerce  Com- 
mission after  investigation  of  a  shipper's  com- 
plaint held  to  satisfy  requirement  of  Act  Feb. 
4,  1887,  §  14,  as  amended  by  Act  June  29,  1906. 
—Id. 

^S996.  —  Injuiictioii. 

See  10  Cent,  Dig.  Commerce,  i  146. 

Only  temporary  restraining  orders  of  the 
Commerce  Court,  issued  under  Act  June  18, 
1910,  S  3,  staying  operation  of  order  of  the  In- 
terstate Commerce  Commission,  for  not  more 
than  sixty  days,  are  affected  by  requirement  as 
to  statement  of  fact  as  to  irreparable  damage, 
and  do  not  apply  to  a  preliminary  injunction. — 
United  States  v.  Baltimore  &  O.  R.  Co.,  32  S. 
Ct.  817,  225  U.  S.  306,  56  L.  Ed.  1100. 

The  granting  by  the  Commerce  Court  of 
an  injunction  pendente  lite,  suspending,  until 
determination  of  the  suit,  an  order  of  the  Inter- 
state Commerce  Commission,  requiring  carriers 
to  desist  from  alleged  discriminatory  allowances, 
is  not  in  excess  of  its  power  under  Act  June  18, 
1910,   §  3,   unless   plainly  unnecessary.— Id. 

Enforcement  of  an  order  of  the  Interstate 
Commerce  Commission,  reducing  gathering  rates 
for  citrus  fruits  and  vegetables  from  production 
points  in  Florida  to  a  basing  point  in  the  same 
state,  will  be  enjoined  where  rendered  without 
ally  evidence  to  support  it;  this  being  a  ques- 
tion of  law,  which  it  is  the  duty  of  the  courts 
to  decide.— Florida  East  Coast  R.  Co.  v.  United 
States,  34  S.  Ct.  867,  234  U.  S.  167,  58  L.  Ed. 
1267,  reversing  decree  (Com.  Ct.)  200  F.  797. 

^s:»97,  —  Trial  or  liearing. 

See  10  Cent.  Dig.  Commerce,  9  147. 

Parties,  after  action  by  the  Interstate 
Commerce  Commission  declaring  an  increased 
freight  rate  to  be  unreasonable,  may  make  a 
valid  stipulation,  in  the  subsequent  proceedings 
had  in  the  federal  court  under  Act  Feb.  4, 
1887,  c.  104,  §  16,  24  Stat.  379  [U.  S.  Comp. 
St  1901,  p.  3154],  that  such  court  may  adjudge 
the  amount  of  the  reparation.  Decree,  Tift  v. 
Southern  Ry.  Co.  (C.  C.  1905)  138  F.  753,  af- 
firmed.—Southern  Ry.  Co.  V.  Tift,  27  S.  Ct. 
709,  206  U.  S.  428,  5l  L.  Ed.  1124,  11  Ann. 
Cas.  846. 

The  final  decree  of  a  federal  Circuit 
Court  in  the  proceedings  prosecuted  under  Act 
Feb.  4,  1887.  c.  104,  S  10,  24  Stat.  379  [U.  S. 
Comp.  St  1901,  p.  3154],  after  action  by  the 
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Interstate  Commerce  Commission  declaring  an 
increased  freight  rate  to  be  unreasonable,-  may 
direct  an  order  of  reference  to  the  standing 
master  of  the  pleadings  and  evidence  in  the 
cause,  with  instructions  to  ascertain  the  sum 
of  the  increase  in  rates  paid  since  the  rate 
went  into  effect,  where  defendants  stipulated 
in  open  court  that,  in  case  complainants  pre* 
vailed,  a  decree  of  restitution  might  be  made. 
-Id. 


—  Revieir  of  prooeedings* 

See  10  Cent  Dig.  Commerce,  |  148. 

Section  16  of  the  interstate  commerce  law, 
as  amended  by  the  act  of  March  2,  1889  (25 
Stat.  855,  c.  383),  which  gives  to  the  interstate 
commerce  commission  a  summary  proceeding  in 
the  circuit  court  to  enforce  its  orders,  was  re- 
pealed by  the  judiciary  act  of  March  3,  1891 
(26  Stat.  826,  c.  517),  in  so  far  as  it  allowed 
an  appeal  direct  to .  the  supreme  court  when 
the  matter  in  dispute  exceeded  $2,000,  and  the 
appeal  should  now  be  taken  to  the  circuit  court 
of  appeals. — Interstate  Commerce  Clommission 
v.  Atchison,  T.  &  S.  F.  R.  Co.,  149  U.  S.  264, 
13  S.  Ct.  837,  37  L.  Ed.  727. 

In  a  proceeding  before  the  commission  to 
require  a  railroad  company  to  desist  from 
charging  a  less  rate  on  merchandise  brought 
from  Europe,  under  through  bills  of  lading, 
than  it  charged  for  domestic  traffic  originating 
at  the  port  of  entry,  the  commission  held  that 
it  could  not  take  into  consideration,  as  con- 
stituting dissimilar  conditions,  the  matter  of 
competition  in  ocean  freights,  or  any  other  cir- 
cumstances, existing  beyond  the  seaboard,  and 
accordingly  granted  the  order  prayed  for.  On 
a  proceeding  brought  by  the  commission,  the 
circuit  court  entered  a  decree  sustaining  and 
enforcing  the  order.  On  appeal,  the  circuit 
court  of  appeals  expressed  great  doubt  as  to  the 
correctness  of  the  commission's  ruling  exclud- 
ing from  consideration  conditions  beyond  the 
seaboard,  but  decided  that,  even  if  such  condi- 
tions were  taken  into  consideration,  they  did 
not  create  such  a  dissimilarity  as  to  justify  the 
(?reat  disparity  of  rates  made  by  the  defendant 
in  that  case,  and  therefore  affirmed  the  decree 
of  the  circuit  court.  Held,  that  the  defendant 
was  entitled  to  have  all  the  legitimate  circum- 
stances and  conditions  which  could  properly  be 
considered  passed  upon  in  the  first  instance  by 
the  commission,  and,  if  the  circuit  court  of  ap- 
peals were  of  opinion  that  the  commission  erred 
in  excluding  ocean  competition  from  considera- 
tion, it  should  have  reversed  the  decree,  set 
aside  the  commission's  order,  and  remanded  the 
cause  to  the  commission,  to  be  proceeded  in 
according  to  law.— Texas  &  P.  Ry.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S.  197, 
16  S.  Ct  666,  40  L.  Ed.  940,  reversing  decree 
Interstate  Commerce  Commission  v.  Texas  & 
P.  Ry.  O)..  57  F.  948,  6  C.  C.  A.  653. 

The  supreme  court  vrill  not  feel  disposed  to 
review  the  question  of  fact  whether  the  cir- 
cumstances and  conditions  were  so  dissimilar  as 
to  justify  the  rates  charged  in  a  particular  case, 
when  the  finding  of  the  commission  thereon  has 
been  accepted  and  api)roved  by  the  circuit  court 
of  appeals,  or  to  review  a  question  as  to  the 
reasonableness  of  rates  charged,  when  the  cir- 
cuit court  and  the  circuit  court  of  appeals  have 
concurred  in  finding  the  existing  rate  reason- 
able—Cincinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  In- 
terstate Commerce  Commission,  16z  U.  S.  184, 
16  S.  Ct  700.  40  L.  Ed.  935. 

On  an  appeal  to  the  circuit  court  of  appeals 
from  a  decree  in  proceedings  to  enforce  an  or- 
der of  the  interstate  commerce  commission,  the 
decree  of  the  circuit  court  is  not  superseded; 
but,  if  an  appeal  be  taken  to  the  supreme  court 
from  the  decree  of  the  circuit  court  of  appeals, 
the  latter  decree  is  superseded,  so  that  the  de- 
cree of  the  circuit  court  remains  in  force  in 
any  event— Louisville  &  N.  R.  Co.  v.  Behlmer, 
18  S.  Ct  602,  169  U.  S.  644,  42  L.  Ed.  889. 


An  independent  investigation  of  the  facts 
cannot  be  entered  upon  by  the  supreme  court 
of  the  United  States  on  appeal  from  a  decree 
refusing  to  demand  compliance  with  an  order 
of  the  interstate  commerce  commission,  in  or- 
der to  evolve  new  and  substantive  finding  of 
fact  upon  which  the  order  of  the  commission 
may  be  sustained,  even  if  the  record  is  in  such 
condition  as  to  permit  such  a  course.  Decree 
lo;5  F.  249,  43  C.  C.  A.  209,  affirmed.— Inter- 
state  Commerce  Commission  y.  Chicago,  B.  & 
Q.  R.  Co.;  22  S.  Ct  824,  186  U.  S.  320,  46  U 
Ed.  1182. 

Findings  of  the  Interstate  Commerce  Com- 
mission that  a  classification  of  freight  rates 
adopted  to  govern  in  official  classification  ter- 
ritory produces  preferences  and  discriminations 
will  not  Jbe  interfered  with  on  appeal  when  con- 
curred in  by  a  federal  Circuit  0>urt  unless 
the  record  establishes  that  clear  and  unmistak- 
able error  has  been  committed.  Decree,  Inter- 
state Commerce  Commission  v.  Cincinnati,  H. 
&  D.  Ry.  Ck>.  (C.  C.  1905)'l46  F.  559,  affirmed. 
—Cincinnati,  H.  &  D.  Ky.  Co.  v.  Interstate 
Ck>mmerce  Commission,  27  S.  Ct  648»  206  U. 
S.  142,  51  L.  Ed.  995. 

Findings  of  fact  made  by  the  Interstate 
Commerce  Commission,  when  concurred  in  br 
a  federal  Circuit  Court,  will  not  be  disturbed 
unless  the  record  establishes  that  clear  and  un- 
mistakable error  has  been  committed.— Ill 'nois 
Cent.  R.  Co.  v.  Interstate  Commerce  Commis- 
sion, 27  S.  Ct  700,  206  U.  S.  441,  51  L  Ed. 
1128. 

A  concerted  advance  by  interstate  carriers 
in  the  freight  rate  upon  a  particular  commodity 
may  be  held  unreasonable  and  unjust  by  the 
Interstate  Commerce  Commission  and  ny  a 
federal  Circuit  Court  in  the  subsequent  pro- 
ceedings to  enforce  the  order  of  the  Ck>mmi8- 
sion,  although  such  rate  may  be  but  a  mere 
division  of  a  through  rate.— Id. 

Even  if  error  could  be  attributed  to  the 
Interstate  Commerce  Ck>mmission  in  dc^riding 
that  expenditures  for  permanent  improvements 
and  equipment  should  not  be  charged  to  the 
current  or  operating  expenses  of  a  singk^  year 
for  the  purpose  of  testing  the  reasonaMeness 
of  an  increased  freight  rate,  such  error  would 
not  require  the  reversal  of  a  decree  enforcing 
an  order  of  the  Commission,  requiring  carriers 
to  desist  from  enforcing  such  rate,  wh«fre  the 
findings  show  that  the  old  rates  were  profitable, 
and  that  dividends  were  declared  even  when 
permanent  improvements  and  equipment  were 
charged  to  operating  expenses. — id. 

The  federal  Supreme  Court  will  not  dis- 
turb, on  appeal,  the  granting  by  the  Commerce 
Court  of  an  injunction  i>endente  lite,  until  final 
determination  of  the  suit,  suspending  an  order 
of  the  Interstate  Commerce  Commission  requir- 
ing carriers  to  desist  from  alleged  discrimina- 
tory allowances,  unless  an  abuse  of  discretion 
appears.— United  States  v.  Baltimore  &  O.  R, 
(Jo.,  32  S.  Ct  817,  225  U.  S.  306,  66  L.  fid. 
1100. 

An  order  of  the  Interstate  Commerce  Gom« 
mission  reducing  railwav  rates  under  the  pow« 
er  Kiven  by  Act  June  29,  1906,  §  4,  to  set  it 
aside  after  hearing  of  unreasonable  charges, 
may  be  reversed  by  the  commerce  court  if  there 
was  no  evidence  to  sustain  the  order,  in  view 
of  Act  March  2,  1889,  |  6,  providing  for  proce- 
dure before  the  commission,  and  of  Act  June  16, 
1910,  I  12,  providing  that  such  orders  may  be 
set  aside  by  a  court  of  competent  jurisdiction. 
—Interstate  Commerce  Commission  v.  Louis- 
ville &  N.  R.  Co.,  33  S.  Ct  185.  227  U.  S.  88, 
57  L.  Ed.  431,  reversing  decree  {Com.  C.)  Lou- 
isville &  N.  R.  R.  V.  Interstate  Commerce  Com- 
mission, 195  F.  54L 

Lack  of  formal  proof  to  sustain  order  of 
Interstate  Commerce  Commission  reducing  rates 
cannot  be  supplied  by  a  presumption  that  its 
findings  were  supported  by  the  information 
which  the  commission  is  required  by  Act  Feb. 


£Siip.Ct.Dl8.— Page  417} 


COMMON  LANDS 


10,  1891,  fl  12,  to  obtain  in  order  to  carry  out 
the  objects  for  which  it  was  created. — Id. 

An  order  of  the  Interstate  Commerce  Com- 
mission restoring  an  old  local  rate  raised  by  the 
carrier  to  make  the  snm  of  locaU  equal  to 
through  ratd,  and  reducing  such  through  rate, 
held  made  on  substantial  evidence. — Id. 

The  contention  that  an  arrangement  be- 
tween a  terminal  company  and  interstate  car- 
*  riers  violates  the  commodity  clause  of  Act  June 
29,  1906,  will  not  be  considered  on  appeal  from 
the  Commerce  Court  to  review  an  order  enjoin- 
ing an  order  of  the  Interstate  Commerce  Com- 
mission, where  such  contention  is  not  shown  to 
have  been  raised  before  the  commission. — United 
States  V.  Baltimore  &  O.  R.  Co.,  34  S.  Ct  75, 
231  U.  S.  274,  58  L.  Ed.  218,  affirming  decree 
(Com.  C.)  Baltimore  &  O.  K.  Co.  v.  United 
Sutes,  200  F.  779. 

An  order  of  the  Interstate  Commerce  Com- 
mission which,  amending  a  prior  order  refusing 
to  compel  certain  trunk  line  railroads  to  es- 
tablish or  re-establish  through  routes  and  joint 
rates  to  certain  tap  lines,  and  which  required 
the  trunk  line  to  desist  from  making  allowances 
to  the  tap  lines,  is  affirmative  in  character  and 
reviewable  in  the  commerce  court. — United 
States  V.  Louisiana  &  P.  R.  Co.,  34  S.  Ct. 
741,  234  U.  S.  1,  58  L.  Ed.  1185,  affirming 
judgment  (Com.  Ct.)  Louisiana  &  P.  Ry.  O). 
V.  United  States,  209  F.  244. 

The  commerce  court  exceeded  its  authority 
in  substitnting  its  judgment  as  to  a  preference 
by  carriers  for  that  of  the  Interstate  Commerce 
Commission  on  the  ground  that  as  the  facts 
are  undisputed  it  had  a  right  so  to  do.— United 
Sutes  V.  Louisville  &  N.  R.  Co.,  35  S.  Ct  113, 
235  U.  S.  314,  59  L.  Ed.  245,  reversing  order 
(Com.  C.)  Louisville  &  N.  R.  Co.  v.  United 
Sutes,  197  F.  58. 

The  federal  Supreme  Court  oxi  appeal,. un- 
der Act  Oct,  22,  1913,  from  denial  of  an  inter- 
locutory injunction  restraining  enforcement  of 
order  of  Interstate  Commerce  Commission,  tvill 
determine  whether,  as  a  matter  of  law,  findings 
of  fact  sustain  the  order.— Louisville  &  N.  R. 
Co.  V.  United  States,  35  S.  Ct.  696,  238  U.  S. 
1.  59  L.  Ed.  1177,  affirming  judgment  (D.  C.) 
216  F.  672. 

COMMERCE  COURT. 

See  Commerce,  ^=:»92,  98. 

COMMERCIAL  PAPER. 

See  BUla  and  Notes. 

COMMISSION. 

Officer  in  navy,  see  Army  and  Navy,  ^=>7. 

COMMISSION  AND  COMMISSIONERS. 

See  United  States  Commissioners. 

Apix>intment  of  water  commissioners  by  court 
as  encroachment  on  executive  power,  see  Con- 
stitutional Law,  ^=>72. 

Condemnation  proceedings  to  assess  compen- 
sation, see  Eminent  Domain.  $=>225-239. 

County  commissioners,  see  Counties,  ^=s>47. 

Delegation  of  legislative  powers,  see  Constitu- 
tional Law,  ^=962. 

Deportation  proceedings,  see  Aliens,  ^=s>32. 


Due  process  of  law,  see  Constitational  Law, 
^=9297. 

Equity,  see  Elquity,  «=»401-410. 

Interstate  commerce  commissicm,  see  Commerce, 
^s»83-96. 

Loan  commissionerB,  see  Territories,  ^s>23. 

Mandamus  to  interstate  commerce  commission, 
seo  Mandamus,  ^=»73. 

Municipal  commissioners,  see  Municipal  Corpo- 
rations, ^=:»453. 

Orders,  impairing  contract,  see  Constitutional 
Law,  ^=»154. 

Patents,  mandamus  to  compel  issuance  of  let- 
ters patent,  see  Mandamus,  ^=»86;  appeals 
from  decisions,  see  Patents,  ^=»113. 

Railroad  commission,  see — 
Carriers,  ^=5>12. 
Commerce,  ^s>38. 
Courts,  ^=s>366. 
Statutes,  <8=>64. 

State  Dispensary  Commission's  immunity  from 
suit  in  federal  courts,  see  Courts,  ^=:»303. 

To  take  depositions,  see  Depositions,  ^=»39. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

See- 
Brokers,  <&s»41-69,  88. 
Executors  and  Administrators,  ^s»495. 
Principal  and  Agent,  ^=»81-85. 
United  States,  «=s>39. 
Usury,  «»>56,  57,  86. 

COMMITTEE. 

Habeas  corpus  to  obtain  release  of  person  re- 
fusing to  give  information  to  Congressional 
Committee,  see  Habeas  Corpus,  ^=:»25. 

Insane  person,  see  Insane  Persons,  ^s»30. 

COMMIXTURE. 

•See  Confusion  of  Goods. 

COMMODITIES. 

Act  forbidding  railroads  to  transport  interstate 
commodities  mined  or  procured  under  their 
authority,  determination  and  constitutionality, 
see  Constitutional  Law,  ^=:»46;  as  denial  of 
due  process  of  law,  see  Constitutional  Law, 
^==>297;  construction  and  operation,  see  Cffr- 
riers,  ^»25;  effect  of  partial  invalidity,  dee 
Statutes,  ^=3»64. 

Regulation  of  interstate  transportation,  see  Car- 
riers, ^=»25. 

COMMON  CARRIERS. 

See  Carriers 

commo'n  counts. 

See  Assumpsit,  Action  of. 

common  lands. 

4 

See  10  Cent.  Dig.  Com.  Lands,  • 

See  Tenancy  in  Common. 
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COMMON   LAW. 

S'cope-Note, 

[INCLUDES  the  body  of  cnstomary  and  statutory  law  recognized  and  adopted  In  the 
several  states  as  the  basis  of  their  Jurisprudence,  not  created  by  express  enactment  by 
the  state  Legislatures;  presumptions  as  to  its  existence,  and  proof  of  its  rules;  Its 
sources,  principles,  and  maxims ;  and  its  application  in  general. 

[For  rotated  mattoro  under  other  topics,  see  cross -references  after  analysis*] 


Analysis, 
10.  Adoption  and  repeal. 
12.  Constitutions  and  statutes  of  particular  states. 

Cross-References. 


See— 
International  Law. 
Literary  Property,  ^=»4,  5. 

Application  to  interstate  transactions,  see  Com- 
merce, ^=»  1. 
Fencing  animals,  see  Animals,  ^=»90. 


Part  of  law  of  United  States,  see  Criminal  Law, 

Sale  of  bill  or  note,  see  Bills  and  Notes,  ^==>311. 
Saving  common-law  remedy  in  admiralty,  see 
Admiralty,  ^=:»2. 


^s»10.  Adoption  and  repeal. 

See  10  Cent  Dig.  Com.  Law,  99  9-12. 


—  Constitntions  and  statutes  of 
partiovlar  states. 

See  10  Cent.  Dig.  Com.  Law,  S  10. 

The  adoption  of  the  common  law  by  Laws 
Ariz.  1885,  No.  68,  so  far  as  not  repugnant 
to  or  inconsistent  with  the  constitution  of  the 
United  States,  bill  of  rights,  or  laws  and  cus- 


toms of  the  territory,  does  not  include  an  adop- 
tion of  the  common-law  rule  precluding  a  hus- 
band from  making  a  conveyance  directly  to  his 
wife  without  the  intervention  of  a  trustee,  since 
the  pre-existing  laws  of  the  territory  provide 
for  community  property  of  husband  and  wife, 
allowing  the  wife  to  have  separate  property  and 
the  absolute  disposition  thereof.  Judgment 
(Ariz.)  67  P.  005,  affirmed.— Luhrs  v.  Hancock, 
21  S.  Ct.  726,  181  U.  S.  567,  45  L.  Ed.  1005. 


COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  <®=:»22-105. 

COMMON  SCOLD. 

[No  paragrapba  or  references  In  this  Dlgeit.    But 
see  10  Cent.  Dig.  Common  Scold.] 

COMMONWEALTH; 

^ee  States. 

COMMUNISTEE  SOCIETY. 

See  Associations,  ^=»15,  25. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  4=»247~276. 

Vested  rights,  see  Constitutional  Law,  ^=»96. 


See  Treaties. 


COMPACTS. 


COMPANIES. 


See- 
Associations. 
Corporations.   . 
Partnership. 

COMPARATIVE  NEGLIGENCE. 


See  Negligence,  ^=»101. 


COMPARISON. 

Handwritings,  see  Eyidence,  ^=s>563'566. 

COMPENSATION. 

Compensatory  damages,  see  Damages,  ^=»17-62. 
Performance   of   contract,   see   Contracts,    ^=> 

228-234. 
Property   taken   for  public   use,  see   £}miDeDt 

Domain,  «=»6»-153. 
Salvage   services,  see   Salvage. 
Workmen's  Compensation  Act,  see  Master  and 

Servant,  ^=»347. 

Of  particular  classes  of  officers  or  other  person*. 

See- 
Ambassadors  and  Consuls,  ^=»2. 
Army  and  Navy,  ^=»13,  23. 
Attorney  and  Client,  «=»133-192. 
Brokers,  «=»41-69,  88. 
Clerks  of  Courts,  ^=»10-^5. 
Corporations,  ^=s>308. 
Courts,  ^=»56. 
Customs  Duties,  ^=»60. 

District  and  Prosecuting  Attorneys,  ^s»4~6. 
Elections,  ^==>53. 

Executors  and  Administrator,  ^=9491-495. 
Factors,  ^=»46. 
Internal  Revenue,  ^=»22. 
Judges,  ^=s>22. 

Master  and  Servant,  ^=»69-82. 
Officers,  <8=»93-101. 
Principal  and  Agent,  ^=:»81-85. 
Receivers,  «=»195-200. 
Seamen,  ^=»15-23. 
Shipping,  ^=:»49. 
United  States.  ^==>39. 
United  States  Marshals,  «=»5-27. 
War,  «=»14. 
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COMPOUND  INTEREST 


COMPENSATORY  DAMAGES. 

See  Damages. 

COMPETENCY. 

Evidence,  see  Evidence,  ^=>155. 

Expert  witnesses,  see  Evidence,  ^=:»536-S46. 

Fellow  servant,  see  Master  and  Servant, 

167-170. 

Impeaching  testimony,  see  Witnesses,  ^=»352. 
Juror,  see  Jury,  ^=^83-139. 
Witnesses,  see  Witnesses,  ^=3»41-219. 

COMPETITION. 

Combinations,  see  Monopolies,  ^=3>9-31. 

Contracts  of  municipal  corporations  to  be  sub- 
mitted to  competition,  see  Municipal  Corpora- 
tions, «=»330. 


Contracts  preventing  competition  in  trade,  see 
Contracts,  «=»115-118. 

Unfair  competition,  see  Trade-Marks  and  Trade- 
Names,  <8=>68-75,  80-98. 

COMPLAINT. 

See- 
Commerce,  ^=»87. 
Criminal   Law,    <@=s>208-211. 
Equity,  <S=»128-150. 
Evidence,  ^==>128. 
Extradition,  ^s>ll. 
Indictment  and  Information. 
Pleading. 

COMPLICATED  ACCOUNTS. 

See  Account,  ^=»6. 


COMPOSITIONS   WITH   CREDITORS. 


Scope-Note. 

[INCLUDES  agreements  by  creditors  of  the  same  debtor  to  accept  part  of  the  sams 
due  them  from  him  in  satisfaction  of  the  whole;  nature,  requisites,  yalldity,  tncideuts, 
operation,  and  effect  of  such  agreements  in  general ;  and  rights,  liabilities,  and  remedies  of 
the  parties. 

[For  related  matters  under  other  topics,  see  orose- references  after  analysis*] 

Analysis. 
9.  Validity. 
11.  Fraudulent  representations  by  debtor. 


Sp< 


Cross-References. 


Bankruptcy,   «=»380-387. 
Compromiae  and  Settlement. 


<S=>9.  VaUdlty. 

S«e  10  Cent.  Dig.  Comp.  w.  Cred.  |9  9-37,  87-94. 


<S=>11. 


representAtions 


—  Fravdiilent 
bj  delitor. 

See  10  Cent  Dig.  Comp.  w.  Cred.  9  19. 

Where  the  attorney  has  made  such  sugges- 
tion, and  has  been  told  by  one  of  the  plaintiffs 
that  they  dealt  with  defendants  in  the  belief 
that  such  partner  was  only  a  special  partner, 
there  is  no  duty  on  the  part  of  the  attorney  to 
make  any  statement  as  to  such  partner's  actual 
or  reputed  financial  ability.— Cleaveland  v.  Rich- 
ardson, 132  U.  S.  318,  10  S.  Ct  100,  33  L.  £d. 
384. 


Defendants'  attorney,  in  negotiating  a  com- 
promise of  a  debt  due  plaintiffs,  stated  that  de- 
fendants' assets  were  only  sufSicient  to  pay  60 
per  cent,  of  their  indebtedness,  and  that  in  re- 
gard to  the  liability  of  one  of  defendants,  sup- 
posed to  be  a  special  partner  in  the  firm,  for  the 
debts  of  the  firm,  he  was'  uninformed,  but  that 
plaintiffs  might  investigate  the  matter  for  them- 
selves. Held,  that  this  suggestion  was  suffi- 
cient to  put  plaintiffs  upon  inquiry  as  to  such 
partner's  liability.— Id. 

Nor  is  he  bound  to  communicate  the  fact 
that  such  partner  had  signed  a  paper  setting 
forth  that  the  liabilities  of  defendants  firm  were 
to  be  assumed  by  a  proposed  new  firm,  where 
such  new  firm  was  never  formed;  and  hence 
the  paper  was  of  no  effective  force.—Id. 


COMPOUNDING  FELONY. 

See  10  Cent.  Dig.  Comp.  Fel. 
See  Obstructing  Justice. 


COMPOUND  INTEREST. 

As  usury,  see  Banks  and  Banking,  ^=»270. 


Tliie  Biffest  is  oompiled  on  tlie  Key-Nnmber  System.   For  ezplaamtion,  see  page  ill. 


COMPROMISE   AND   SETTLEMENT. 


Scope-Note, 

[INGLUDBS  adjustment  of  matters  in  dispute,  before  or  pending  suit,  by  mutual 
concessions  and  agreement,  or  of  mutual  accounts  or  debts  by  agreement  as  to  tlie  bal* 
ance,  and  discharge  from  liability  thereon;  nature,  requisites,  validity,  incidents,  opera- 
tion, and  effect  of  such  adjustment  and  discharge  in  .general ;  and  rights,  liabilities,  and 
remedies  of  the  parties. 

[For  related  matters  under  other  topioe,  see  oroee- references  after  analysis-] 

Analysis. 
.  Nature  and  requisites. 
3.  Subject-matter, 

6.  Consideration. 

7.  Validity. 

8.  Reality  of  assent. 

10.  Construction  of  agreement 
12.  Matters  included. 

14.  Operation  and  effect. 

15.  In  general. 

16.  -^ Discharge  from  liability. 

17.  Conclusiveness. 

18.  Modification  or  rescission  by  parties. 
20.  Performance  or  breach  of  agreement 
23.  Evidence. 

Cross-References, 


Accord  and  Satisfaction. 
Compositions  with  Creditors. 
Payment. 
Release. 

Authority  of  district  attorney  to  compromise 
judgment,  see  District  and  Prosecuting  Attor- 
neys, ^=»9. 

Claim  assigned,  see  Assignments,  ^=»92. 


Compelling  debtor  to  accept  compromise  as 
denying  due  process  of  law,  see  Constitution- 
al Law,  ^=»306. 

Effect  on  attorney's  right  to  fee,  see  Attorney 
and  Client,  ^=s»150. 

Ground  for  estoppel  on  appeal,  see  Appeal  and 
Error,  ^=s»161. 

Supplemental  bill  raising  compromise  agree- 
ment, see  Equity,  ^=>296,  830. 


^s»l.  Nature  and  requisites. 

See  10  Cent  Dig.  Compromise,  ff  I-IA,  86-60. 


—  Svbiect-matter. 

See  10  Cent.  Dig.  Compromise,  §§  6,  6. 

The  right  of  one  of  the  parties  to  appeal 
from  a  decree  in  admiralty,  and  the  fact  that 
they  had  declared  their  intention  of  so  doing, 
creates  such  a  dispute. in  respect  to  liability  as 
to  make  it  the  proper  subject  of  compromise. — 
Boffinger  v.  Tuyes,  120  U.  S.  198,  7  S.  Ot  529, 
30  L.  Ed.  649. 


—  Consideration. 

See  10  Cent  Dig.  Compromise,  f|  86-60;    11  Cent 
Dig.  Contracts,  9  829. 

The  compromise  of  a  disputed  or  unliquidat- 
ed claim  is  founded  on  a  sutlicient  consideration. 
—Northern  Liberty  Market  Co.  v.  Kelly,  113 
U.  S.  199,  5  S.  Ct  422,  28  L.  Ed.  948. 

^=»1.  VaUdity. 

See  10  Cent.  Dig.  Compromise,  99  17-84. 


^—  Beality  of  assent. 

See  10  Cent  Dig.  Compromise,  55  17-81,  SS. 

H.  advanced  money  to  O.  to  carry  on  the 
cattle  business,  in  Texas,  and  to  secure  the  in- 
debtedness took  a  bill  of  sale  from  O.  of  the 
cattle,  giving  a  defeasance  back.  The  papers 
were  not  recorded  as  required  in  Texas  to  ren- 
der them  valid  against  subsequent  mortgagees. 
O.,  being  indebted  to  a  bank  for  money  ad- 
vanced, as  the  latter  claimed,  under  a  promise  of 
H.  to  pay  the  same,  gave  the  bank  a  mortgage 


on  the  same  cattle  and  other  property,  which 
was  recorded.  O.  disputed  a  part  of  the  claim 
of  H.,  but  by  agreement  of  all  the  parties  the 
oattle  were  sold  to  D.,  who  gave  his  note  in 
payment  to  the  amount  of  the  debt  of  O.  to  the 
bank  and  the  undisputed  portion  of  the  claim  of 
H. ;  D.  agreeing,  as  sales  of  the  cattle  were 
made  by  him,  to  pay  the  proceeds  on  his  note,  to 
be  divided  pro  rata  between  H.  and  the  bank. 
UeHt  that  neither  H.  nor  the  bank  could  there- 
after insist  on  superiority  of  lien  as  between 
themselves,  nor  could  H.  rescind  the  contract  of 
settlement  on  the  ground  of  fraud  in  obtaining 
its  execution,  where  the  evidence  preponderates 
that  there  were  no  misrepresentations  on  the 
part  of  O.  to  induce  H.  to  enter  into  the  agree- 
ment ;  and,  at  any  rate,  the  bank  and  D.  would 
not  be  bound  by  any  fraud  on  the  part  of  O.* 
without  proof  that  they  knew  of  and  acquiesc- 
ed in  it.— City  Nat.  Bank  v.  Hunter,  129  U.  S. 
557,  9  S.  Ct  346,  32  L.  Ed.  752. 

Defendants'  attorney,  in  negotiating  a  com- 
promise of  a  debt  due  plaintiffs,  stated  that  de- 
fendants' assets  were  only  sufficient  to  pay  60 
per  cent  of  their  indebtedness,  and  that  in  re- 
gard to  the  liability  of  one  of  defendants,  sup- 
posed to  be  a  special  partner  in  the  firm,  for  the 
debts  of  the  firm,  he  was  uninformed,  but  that 
plaintiffs  might  investigate  the  matter  for  them- 
selves. Held^  that  this  suggiestion  was  sufficient 
to  put  plaintiffs  upon  inquiry  as  to  such  part- 
ners liability.— Cleaveland  v.  Richardson,  132 
U.  S.  318,  10  S.  Ct  100,  33  L.  Ed.  384. 

A  contract  to  convey  lands  by  warranty 
deed  on  payment  of  the  price  on  or  before  a 
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fixed  date,  "time  to  be  of  the  essence  of  the  con- 
tract/' was  assigned,  and  on  the  last  day  the 
assisnnee  tendered  the  purchase  money.  A  deed 
was  afterwards  made;  but,  the  vendor*8  title 
proving  defective,  it  was  refused,  and  a  clear 
title  demanded.  Three  years  later,  the  vendor, 
without  giving  notice  of  a  rescission  of  the  con- 
tract, conveyed  to  a  third  person,  who  knew  all 
the  facts.  Afterwards,  the  purchaser  and  the 
assignee  of  the  contract,  each  insisting  that  he 
had  an  absolute  right  to  the  lands,  compromised 
their  claims  b/  conveying  to  each  other  an  undi- 
vided one-half  intereat  in  the  property.  Ueldt 
that  the  purchaser's  failure  to  disclose  a  prior 
agreement  to  convey  to  the  original  vendee  un- 
der the  contract  one-half  the  lands  upon  secur- 
ing a  good  title  did  not  constitute  a  fraudulent 
suppression  of  a  fkct,  and  the  compromise  was 
binding,  even  though  the  assignee  parted  with 
rights  which  the  law  would  have  sustained.— 
Hennessy  v.  Bacon,  137  U.  S.  78,  11  S.  Ot.  17, 
34  L.  Ed.  006,  affirming  decree  (C.  C.)  Bacon 
V.  Hennessey,  35  F.  174. 

^=:»10.   Constniotion  of  mfpnevient* 

S«6  10  Cent  Dig.  Compromise,  98  51-74. 

^=»12.  — -  Matters  incliided. 

See  10  Cent.  Dig.  Compromise,  5S  S4-74. 

Where  an  effort  is  made  to  compromise  liti- 
gation upon  two  bills  and  two  cross  bills  set- 
ting up  various  conflicting  claims,  all  growing 
out  of  a  connected  series  of  transactions,  and 
from  the  whole  course  of  the  negotiations,  em- 
bracing various  propositions  and  counter  prop- 
ositions, it  appears  that  the  parties  intended  to 
include  all  matters  of  difference  between  them, 
the  compromise  ultimately  reached  will  be  held 
to  embrace  all  the  claims^  though  one  claim  was 
not  specially  mentioned  in  the  proposition  that 
was  accepted. — Cobum  v.  Cedar  Valley  Land  & 
Cattle  Co.,  138  U.  S.  196,  11  S.  Ct.  258,  34  L. 
Ed.  870,  affirming  decree  (C.  G.)  29  F.  584. 

A,  settlement  whereby  the  owner  of  land 
releases  from  personal  liability  for  fruits  and 
revenues  a  vendee  who  has  purchased  such  land 
from  one  who  warranted  the  title,  though  he 
had  no  title,  does  not  release  such  warrantor 
from  liability  to  the  owner  for  such  fruits  and 
revenues,  where  it  is  shown  to  be  the  intention 
of  the  parties  to  the  settlement  that  such  war- 
rantor should  not  be  released,  since  he  is  the 
principal  debtor,  and  the  warrantee  is  merely 
his  surety. — City  of  New  Orleans  v.  Whitney, 
138  U.  S.  595,  11  S.  Ct.  428,  34  L.  Ed.  1102, 
modifying  decree  (C.  C.)  Whitney  v.  City  of 
New  Orleans,  43  F.  215. 

^=»14.   Operation  and  effeot. 
See  10  Cent  Dig.  Compromise,  H  61-74. 


—  In  general. 

See  10  Cent  Dig.  Compromise,  f9  61-63. 

A  decree  In  admiralty  having  been  entered 
against  defendants,  they  declared  their  intention 
of  appealing  therefrom.  A  compromise,  how- 
ever, was  made  between  the  parties,  and  fully 
performed  by  the  defendants.  Held,  that  the 
plaintiffs  could  not  treat  the  payments  made 
by  defendants  under  the  agreement  merely  as 
credit  on  account  to  hold  them  to  their  original 
liabilities.— Bofflnger  v.  Tuyes,  120  U.  S.  198, 
7  S.  Ct  529,  30  L.  Ed.  049. 

^=>16.  — —  Biseliarse  from  liability. 

See  10  Cent  Dig.  Compromise,  9S  64-66;    24  Cent 
Dig.  Fraud.  Conv.  I  666. 

Defendant  was  bound  by  contract  to  use 
reasonable  diligence  to  collect  from  its  licensees 
royalties  on  patented  goods  made  and  sold  by 
them,  and  pay  the  same  over  to  complainant 
In  order  to  maintain  its  control  of  the  market, 
defendant  made  a  settlement  of  litigation  with 
a-  competing  and  alleged  infringing  manufac- 
turer, purchasing  his  patents,  and  granting  him 


a  license.  Complainant  assented  to  this  eon- 
tract,  agreeing  to  release  defendant  from  all  ob- 
ligation to  account  for  any  part  of  moneys  re- 
ceived from  such  manufacturer  either  for  past 
infringements  or  for  future  royalties  under  the 
license  granted  to  him,  which  moneys  might  be 
required  to  be  expended  or  remitted  in  making 
such  settlement.  An  unforeseen  result  of  the 
settlement  was  to  release  certain  other  licensees 
of  defendant  from  payment  of  their  full  royalties, 
and  to  make  defendant  liable  to  refund  to  them 
certain  moneys  already  collected.  Held,  that 
the  losses  thus  accruing  were  in  a  legal  sense 
in  the  contemplation  of  complainant  when  it  as- 
sented to  the  settlement,  and  consequently  de- 
fendant was  not  bound  to  make  good  to  it  Uie 
amount  thereof;  and  that,  on  the  other  hand, 
complainant  was  not  liable  to  defendant  for  any 
part  of  the  sums  >ii^hich  defendant  was  obliged 
to  refund  to  its  licensees.— Thorn  Wire  Hedge 
Co.  V.  Washburn  &  Moen  Mfg.  Co.,  159  U.  S. 
423,  16  S.  Ct.  94,  40  L.  Ed.  205. 


—  CenolnsiTeness* 

See  10  Cent  Dig.  Compromise.  99  66-74. 

Where,  after  the  rendition  of  a  judgment 
sought  to  be  reversed,  the  matter  in  controversy 
has  been  the  subject  of  a  valid  compromise  be- 
tween the  parties,  which  leaves  nothing  of  the 
controversy  presented  by  the  record  in  the  su- 
preme court  to  be  decided,  the  writ  of  error  will 
be  dismissed  on  motion. — ^Dakota  County  v.  Glid- 
den,  113  U.  S.  222,  6  S.  Ct  428,  28  L.  Ed.  98X. 

^=s»18.  Modilloation     or     reseissiom     by 
parties. 

See  10  Cent  Dig.  Compromise.  9f  76-81. 

The  state  of  Iowa  granted  its  swamp 
lands  to  the  counties,  respectively,  in  which  they 
lay.  The  county  of  Mills  claimed  that  certain 
lands  were  of  this  character,  and  the  same  lands 
were  claimed  by  a  railroad  company  under  its 
grant.  Suit  was  instituted  between  the  parties, 
and  a  decision  had  in  the  state  courts  in  favor 
of  the  county.  While  the  case  was  pending  in 
the  United  States  supreme  court  on  writ  of  er- 
ror, a  compromise  agreement  was  made,  by 
which  the  county  was  to  make  certain  convey- 
ances to  the  railroad  company,  and  to  pay  the 
sum  of  $10,000  for  lands  previously  disposed  of. 
The  conveyances  were  executed  accordingly. 
Afterwards  the  county  instituted  suit  to  have 
the  agreement  declared  void,  and  the  railroad 
company  sued  for  the  $10,000.  The  state  courts 
sustained  the  compromise,  and  decided  against 
the  county  in  both  suits;  writs  of  error  being 
brought  to  the  United  States  supreme  court. 
Held  that,  although  after  the  compromise  was 
made  the  suit  then  pending  was  submitted  to 
the  supreme  court,  and  decided  in  favor  of  the 
county,  that  did  not  abrogate  the  compromise^  as 
the  persons  continued  to  act  under  it— Mills 
County  V.  Burlington  &  M.  R.  R.  Co.,  107  U.  S. 
557,  2  S.  Ct  654,  27  L.  Ed.  578. 

Plaintiffs  agreed  to  furnish  defendant  money 
to  carry  on  his  business  of  manufacturing  to- 
bacco, on  condition  that  he  tc'ould  secure  the 
loan  by  mortgage  on  his  farm,  and  ship  all  his 
tobacco  to  plaintiffs  to  sell.  On  finding  there- 
after that  defendant  was  indebted  to  them  in  the 
sum  of  $15,000,  which  he  represented  that  he 
could  not  pay  in  full,  it  was  agreed  that  they 
should  take  a  conveyance  of  the  mortgaged  prop- 
erty, and  release  the  debt,  and  should  then  con- 
vey to  defendant's  brothers  for  16,000  pounds  of 
tobacco.  This  was  done,  and  shortly  afterwards 
defendant's  brothers  reconveyed  to  him  for  $6,- 
000.  Twelve  years  afterwards  plaintiffs  filed  a 
bill  against  defendant  and  his  brothers  to  set 
aside  the  compromise,  on  the  groniid  that  it 
was  induced  by  defendant's  representation  that 
the  property  was  all  he  had  in  uie  world,  and  his 
threat  that  he  would  take  the  benefit  of  the 
bankrupt  law  if  plaintiffs  refused  the  compro- 
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mise.  The  bill  alleged  that  at  that  time  defend- 
ant had  $12,000  in  his  possession,  which  he  had 
fraudulently  retained  for  his  own  use  out  of  the 
money  furnished  him  by  plain tifilt  for  the  pur- 
pose of  manufacturing  tobacco,  and  which  they 
supposed  had  been  so  used.  It  further  alleged 
that  the  property  received  by  them  was  much 
less  than  the  amount  of  the  debt,  and  that  de- 
fendants brothers  were  parties  to  the  fraud. 
The  only  evidence  in  support  of  these  allegations 
was  that  of  conversations  had  with  defendant 
at  a  time  when  he  had  become  insane.  Held^ 
that  Such  evidence  was  not  sufficient  to  warrant 
the  setting  aside  of  a  compromise  that  had  stood 
so  long.— Hoffman  v.  Overbuy,  137  U.  S.  465,  11 
S.  Ct.  157,  34  L.  Ed.  754. 

One  who  has  accepted  conveyances  of  cer- 
tain lands  in  settlement  of  a  prior  indebtedness 
cannot  afterwards  set  up  a  repudiation  of  the 
settlement  on  the  ground  of  fraud,  when  it  ap- 
pears that  subject  to  the  alleged  repudiation  he 
made  conveyances  of  part  of  the  lands,  and  that 
he  is  still  in  possession  and  collecting  rents  from 
the  remainder.— McLean  v.  Clapp,  141  U.  S.  429, 
12  S.  Ct.  29,  35  L.  Ed.  804. 

Complainant  was  entitled,  under  existing 
contracts,  to  receive  from  defendant,  which  own- 
ed numerous  bai4>ed  fence  wire  patents,  and  had 
granted  licenses  thereunder,  15  cents  for  each 
100  pounds  of  such  wire  made  by  defendant's 
licensees,  where  the  license  fees  were  actually 
collected  by  defendant;  and  defendant  was 
bound  to  use  reasonable  diligence  to  collect  the 
same,  but  (according  to  the  court's  construc- 
tion of  the  contracts)  did  not  guaranty  their 
collection.  Thereafter,  by  a  supplementary  con- 
tract, the  amount  of  the  royalty  was  reduced  to 
5  cents  per  100  pounds,  payable  only  when  col- 
lected, the  reduction  to  go  into  effect  on  June  1, 
1883.  Defendant  in  fact  paid  only  5  cents  per 
100  pounds  for  the  preceding  month  of  May, 
which  payment  was  accepted  and  receipted  for 
by  complainant.  Held,  that  after  a  delay  of 
six  years  this  settlement  should  not  be  set  aside, 
it  appearing  that  5  cents  was  all  that  defendant 
in  fact  collected.— Thorn  Wire  Hedge  Co.  v. 
Washburn  &  Moen  Mfg.  Co.,  159  U.  §.  423,  16 
S.  Ct.  94,  40  L.  Ed.  205. 

^=:920.  Performance  or  breach  of  agree- 
ment. 

See  10  Cent  Dig.  Compromise,  8fi   83-88. 

The  payment  of  a  debt  upon  which  a  suit 
by  attachment  has  been  brought,  to  which  there 
can  be  no  defense,  is  not  a  voluntary  payment; 
and,  where  such  payment  is  80  per  cent,  of  the 
debt,  it  is  not  in  violation  of  an  agreement  be- 
tween defendants  and  one  of  their  creditors, 
whose  claim  had  been  compromised,  not  to  pay 
voluntarily  to  any  of  their  creditors  more  than 
60  per  cent,  of  their  debts  in  settlement.— 
Oleaveland  v.  Richardson,  132  U.  S.  318,  10 
S.  Ct.  100,  33  L.  Ed.  384. 

^ss>23.  ETldence. 

See  10  Cent.  Dig.  Compromise,  fiS  91-94. 

Complainant  was  entitled,  under  existing 
contracts,  to  receive  from  defendant,  which  own- 
ed numerous  barbed  fence  wire  patents,  and 
had  granted  licenses  thereunder,  15  cents  for 
each  100  pounds  of  such  wire  made  by  defend- 
ant's licensees,  where  the  license  fees  were  ac- 
tually collected  by  defendant;  and  defendant 
was  bound  to  use  reasonable  diligence  to  collect 
the  same,  but  (according  to  the  court's  con- 
struction of  the  contracts)  did  not  guaranty 
their  collection.  Thereafter,  by  a  supplementary 
contract,  the  amount  of  the  royalty  was  reduced 
to  5  cents  per  100  pounds,  payable  only  when 
collected,  the  reduction  to  go  into  effect  on  June 
1,  18K3.  Defendant  in  fact  paid  only  5  cents 
per  100  pounds  for  the  preceding  month  of  May, 
which  payment  was  accepted  and  receipted  for 
by  complainant.  Held^  that  it  was  permiasible 
to  infer,  after  a  delay  of  six  years,  that  com- 
plainant acquiesced  in  defendant's  claim  that  the 


provision  in  the  supplementary  contract,  mak- 
ing payment  of  the  royalty  dependent  upon  its 
collection,  extended  to  royalties  falling  due  in 
May.— Thorn  Wire  Hedge  Co.  v.  Washburn  & 
Moen  Mfg.  Co.,  159  U.  S.  423,  16  S.  Ct.  94,  40 
L.  £d.  205. 

COMPUTATION. 

See- 
Interest,  ^=93&-53. 
Limitation  of  Actions,   «=:»44-130. 
Time. 

CONCEALMENT. 

Avoidance  of  insurance,  see  Insurance,  9=»258. 
Cause    of   action    as    affecting   limitation,    see 
Limitation  of  Actions,  ^s>lM. 

CONCLUSION. 

Formal  concluson  of  indictment,  see  Indictment 

and  Information,  ^=»32. 
Of  law  on  trial  by  court,  see  Trial,  ^=:»38S' 

404. 
Of  witness,  see — 

Criminal  Law,  ^=»449-456. 

Evidence,  <3=>470-602. 
Pleading  conclusions,  see  Pleading,  ^=s>8. 

CONCLUSIVENESS. 

Judgment,  see  Judgment,  ^=»643-750,  822,  and 
other  heads  involving  particular  questions  or 
proceedings. 

CONCURRENT  JURISDICTION. 

See  Courts,  <S=s>489-518. 

CONCURRENT  NEGLIGENCE. 

See- 
Master  and  Servant,  ^=9201. 
Negligence,  ^=»61. 

CONCURRENT  REMEDIES. 

See  Election  of  Remedies. 

CONDEMNATION. 

Property  as  punishment  for  violation  of  law,  see 

Forfeitures. 
Taking  property  for  public  use,   see  Eminent 

Domain. 

CONDITIONAL  FEE. 

See  Estates,  ^=>7. 

CONDITIONAL  SALES. 

See  Sales,  <S=>450-479. 

CONDITIONS. 

Admission  of  new  state,  see  States,  ^=»9. 
Conditional  delivery,  see — 

Bills  and  Notes,  ^=sH>4. 

Escrows. 
Granting  leave  to  file  croBs-biU,  see  Equity,  ^=y 

198. 
In  pardon,  see  Pardon,  $=s»14. 
On  affirming  judgment,  see  Appeal  and  Error. 

«=»1140. 
On   granting  or  refusing  new   trial,   see  New 

Trial,  «=»162. 
On   opening  or   vacating  judgment,   see   Judg- 
ment, <g=»166,  167. 
Parol  or  extrinsic  evidence  to  show  existence  of 

condition  or  contingency,  see  Evidence, 

420. 
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In  contracts  and  conveyances* 
See- 
Arbitration  and  Award,  ^=99. 
BiUs  and  Notes,  €=>132. 
Bonds,  €=>109,  110. 
Carriers,   ^=»254. 
Contracts,  ^=»221,  222, 
Costs,  ^=s>10. 
Deeds,  <®=>159-162. 
Frauds,  Statute  of. 
Insurance,  ^=>250-300,  306-366. 
Sales,  €=»450-479. 
Vendor  and  Purchaser,  ^=979. 
WUls,  «=»640-^665. 

Precedent  to  actions  or  other  proceedings. 

See- 
Arbitration  and  Award,  ^ss>Q. 
Attorney  and  Client,  €=^50. 
Bankruptcy,  «=>284,  311. 
Banks  and  Banking,  ^=9250. 
Cancellation  of  Instruments,  ^s>19-24. 
Contracts,  ^=9327. 
Counties,    <Ss=»211-213. 
Corporations,  ^=9206. 
Creditors'  Suit,  «=99-14. 
Customs  Duties,  ^=9105. 
Detinue,  ^=>14. 
Divorce,  ^=»161. 
Eminent  Domain,  ^s»73-76. 
Food,  <©=»19. 
Insurance,  ^=9612. 

Limitation  of  Actions,  ^=965,  66,  149. 
Logs  and  Logging,  €=5>28. 
Public  Lands,  ^=>120. 
Quieting  Title,  <8=»14. 
Keceivers,  $=3»174. 
Specific  Performance.  ^=987-101. 
Taxation,  €=9610,  800. 
United  States,  <®=967. 
Vendor  and  Purchaser,  ^=^303. 

CONDUCTORS. 

Fellow   servant  of   engineer,   see   Master   and 
Servant,  €=9l98. 

CONFEDERACY. 

Investments  by  guardian  in  Confederate  bonds, 
see  Guardian  and  Ward,  ^=953. 

CONFESSION. 

Admissibility  in   evidence,  see  Criminal  Law, 

€=9517-521. 
Voluntary  character  as  question  for  jury,  see 

Criminal  Law,  ^=:9736. 

CONFIDENTIAL  COMMUNICATIONS. 

See  Witnesses,  «=»187-219. 

CONFIDENTIAL  RELATIONS. 

See- 
Account,  €=94. 
Bankruptcy,  €=»426. 
Brokers. 
Factors. 

Fraudulent  Conveyances,  €=»102-108. 
Guardian  and  Ward. 
Partnership. 
Principal  and  Agent 
Trusts. 
Witnesses,  «=9l87-219. 

CONFIRMATION. 

Assessment  for  public  improvements,  see  Mu- 
nicipal Corporations,  d=5»493. 
Judicial  sales,  see  Judicial  Sales,  ^=>31. 
Tax  title,  see  Taxation,  <®=>793-805. 


CONFISCATION. 

•Adulterated  food,  see  Food,  ^=924. 
Enemy's  property,  see  War,  «=>29. 
Office  of  solicitor  of  courts,  see  Eminent  Do- 
main, ^=986. 

CONFISCATORY  RATES. 

See  Carriers,  ^=:9l2. 

CONFLICTING  CLAIMS. 

See- 
Execution,  ^=>187-202. 
Interpleader. 

Mines  and  Minerals,  ^=»27. 
Quieting  Title. 

CONFLICTING  TITLES. 

See  Adverse  Possession,  ^=^103. 

CONFLICT  OF  LAWS. 

See- 
International  Law. 
Marriage,  ^=>54. 

Adoption  of  children,  see  Adoption,  ^=s>25. 
Judicial  notice  of  laws  of  other  states,  see  Evi- 
dence, ^=»35. 
Rules  of  navigation,  see  Collision,  ^=s>2. 

Contracts  and  conveyances. 
See — 
Assignments  for  Benefit  of  Creditors.  ^S9l9, 

21,  199. 
Bills  and  Notes,  ^=967. 
Building  and  Loan  Associations,  ^=s>27. 
Carriers,  $;='148. 
Contracts,  ^=:9l01. 
Gaming,  ^=»2. 
Insurance,  <&=9l25,  147,  351. 
Interest,  ^==>27. 
Usury,  $=s»2. 
Vendor  and  Purchaser,  ^=s>2. 


Estates  and  interests  in  property. 
See- 
Conversion,  ^7:92. 
Dower,  ^=92. 
Exemptions,  ^=s>2. 

Inheritance,  ioillSt  and  administration. 
See  Guardian  and  Ward,  ^=^3. 

Liabilities  for  torts. 
See- 
Collision,  $=s»112. 
Death,,  <g=935. 
Master  and  Servant,  ^=985,  160,  250%. 

Remedies,  and  jurisdiction  and  procedure. 

See- 
Abatement  and  Revival,  ^=»49. 
Action,  ^==>17. 
Contracts,  ^=9325. 
Corporations,  ^=^216. 
Courts,  <8=9489-518. 
Death,  ^=98. 
Divorce,  «=9325-331. 
Husband  and  Wife,  ^=s>203. 
Limitation  of  Actions,  ^=92. 


CONFRONTING  WITNESSES. 

See  Criminal  Law,  €=»662. 


This  Disest  im  oompiled  on  tke  Key-Number  System.   For  explanation,  see  pase  iii. 


CONFUSION   OF   GOODS. 

Scope-Note. 

[INCLUDES  Intermixture  of  goods  of  the  same  kind  belonging  to  different  owners. 
[For  related  matten  under  other  topics,  see  oross-references  after  analysis.] 

I 

I 

Analysis, 

I.  Nature  and  Effect. 

[No  paragraphs  or  references  in  this  Digest.    But  see  10  Cent.  Dig.  Confusion  of 
G.  H  1-4.] 

tl.  Rights  and  Remedies  of  Persons  Interested. 

^=36.  Rights  as  to  property. 

7.  Owners  in  general. 

12.  Remedies  of  owners  and  others  interested. 

Cross-References. 

See  Accession. 


X.  NATURE  AND  EFFECT. 

CNo  parasraphs  or  references  In  this  Digest.    But 
see  10  Cent.  Dig.  Confusion  of  O.  IS  1-4.] 

n.  RIGHTS  AND  REMEDIES  OF  PER- 
SONS INTERESTED. 

^=96.  RiBhts  as  to  property. 

See  10  Cent.  Dig.  Confusion  of  O.  8fi  6-10,  U,  13. 


— —  Owners  in  general. 

See  10  Cent.  Dig.  Confusion  of  O.  IS  5-10. 

The  distillation  by  the  trespasser  of  crude 
turpentine  taken  from  government  lands  is  a 
continuing  trespass,  that  does  not  divest  'the 
United  States  of  its  property,  but  permits  it  to 
recover  the  manufactured  product — Union  Na- 


val Stores  Co.  v.  United  States,  36  S.  Ct.  308, 
240  U.  S.  284.  60  L.  Ed.  644.  affirming  judg- 
ment 202  F.  491,  123  C.  C.  A.  1. 


$=3»12.  Remedies   of   owners   and   others 

interested. 

See  10  Cent  Dig.  Confusion  of  O.  Sfi  5-14;    42  Cent 
Dig.  Replev.  S  16;    47  Cent  Dig.  Trover.  8  Tl. 

A  demand  by  the  United  States  for  spirits 
of  turpentine  and  rosin  manufactured  from 
crude  gum  unlawfully  taken  from  public  lands 
is  unnecessary,  where  defendant  received  the 
gum  from  the  trespasser  mixed  with  other  gum 
belonging  to  the  trespasser,  and  has  sold  the  en- 
tire product  and  accounted  to  the  trespasser. — 
i:nion  Naval  Stores  Co.  v.  United  States,  36 
S.  Ct  308,  240  U.  S.  284,  60  L.  Ed.  644,  affirm- 
ing judgment  202  F.  491,  123  C.  C.  A.  1. 


CONGRESS. 


See^ 
District  of  Columbia,  ^=»3. 
Territories,  ^=»11. 
United  States,  «=»10-23. 

Origin  of  revenue  laws,  see  Statutes,  ^=^6. 

Power  to  confer  and  regulate  suffrage,  see  Elec- 
tions, ^ss>4. 

Power  to  make  treaties,  see  Treaties,  ^=^2. 

Power  to  regulate  commerce,  see  Commerce,  ^=» 
2-10. 

Recognition  of  claims  by  Congress,  see  United 
States,  ^P»116. 


CONGRESSIONAL  COMMIHEES. 

Habeas  corpus  to  secure  release  of  person  re- 
fusing to  give  information,  see  Habeas  Cor- 
pus, ^s»25. 

CONGRESSIONAL  DEBATES. 

Aid  to  construction  of  statutes,  see  Statutes, 
ig=»117,  216. 


CONGRESSMEN. 

See  False  Personation,  ^=9l« 


CONNECTING  CARRIERS. 

See  Carriers,  «s»12,  173-185,  219. 

CONSENT. 

Consider  or  owner  of  goods  to  limitation   of 

earner's  liability,  see  Carriers,  ^=»155. 
Debtor  to  assignment,  see  Assignments,  ^s>58. 
Jurisdiction,  see — 

Army  and  Navy,  ^=»44. 

Bankruptcy,  d=5»203. 

Courts,  ^s»379. 
Owner  of  property  to  improvements  thereon  as 

affecting  right  to  lien,  see  Mechanics'  Liens, 

<8=»56-72. 
Parties  to  contracts,  see  Contracts,  ^=»94,  95. 
State  to  be  sued,  see  States,  ^=^191. 
To  alteration  of  instrument,  see  Alteration  of 

Instruments,  ^=»12. 
United  States  to  be  sued,  see  United  States, 

«=»125. 

CONSEQUENTIAL  DAMAGES. 

See  Damages,  ^=»17-50. 

CONSERVATORS. 


See — 
Guardian  and  Ward. 
Insane  Persons,  ^s»30. 
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CONSIDERATION. 

See  Contracts,  ^=:»48-^,  and  cross-references 
preceding-  those  sections. 


CONSIGNMENT. 


See  Factors. 


CONSOLIDATION. 

Actions,  see— 

Actions,  ^=»54-57. 

Admiralty*  «s»37. 

Courts,  «=»352. 
Corporations  or  associations,  soe— 

Corporations,  ^=>582>581,  690. 

Insurance,  <ps»705. 

Railroads,  (8=5»]40-144. 
Indictments,  see  Criminal  Law,  ^ss>619. 


CONSPIRACY. 

Scope-Note, 

[INCLUDES  combinations  of  two  or  more  persons  to  do  an  unlawful  act,  whether 
such  act  be  the  object  of  Uie  combination  or  means  of  accomplishing  that  object,  and 
whether  It  be  injurious  to  private  persons  only  or  to  the  public;  nature  and  extent  of 
liability  for  injuries  caused  by  such  conspiracies;  actions  for  damages  therefor;  and 
criminal  reQ;)onBibillty  for  conspiracies  in  general,  and  prosecution  and  punishment  there- 
of as  public  offenses. 

[For  related  matters  under  other  toplos*  see  eroos-referenoos  after aaalysis.] 


Analysis. 
L  Civil  Liability. 

(A)  Acts  Constituting  Conspiracy  and  Liabiuty  There^r. 

«=3»  1.  Nature  and  elements  in  general. 
6.  Overt  act. 

(B)  Actions. 
19.  Evidence. 


II.  Criminal  Responsibility. 

(A)  Offenses. 

C=>  23.  Nature  and  elements  of  criminal  conspiracy  in  general. 

28.  Conspiracy  to  commit  crime. 

29.  Conspiracy  to  injure  in  person  or  reputation. 

30.  Conspiracy  to  injure  in  property  or  business. 

31.  Conspiracy  to  blackmail  or  extort  money. 

33.  Conspiracy  to  defraud  government. 

34.  Conspiracy  to  obstruct  or  pervert  justice. 

37.  Merger  in  offense  committed. 

38.  Defenses. 

(B)  Prosecution  and  Punishment. 

^=»43.  Indictment  or  information. 

44.  Evidence. 

45.  Admissibility  in  general. 


48.  Trial. 


Cross-References, 


Acts  and  declarations  of  conspirators  as  evi- 
dence against  co-consinrators,  see — 
Criminal  Law,  «s»422-427. 
Evidence,  «=>253. 


Combinations  to  monoi>oliae  trade,  see  Monopo- 
lies, i@=»9--31. 

Restraining  combinations,  see  Injunction, 
101. 


X.  Onm.  X.IABIUTT. 

(A)  ACTS  CONSTITUTING  CONSPIRACY 
AND  LIABILITY  THEREFOR. 

^=»1.  Katwe  and  elomeatfl  la  seneral. 

Bee  10  Cent.  Dig.  Consp.  fiS  1-6. 


«—  OTert  a«t. 

See  10  Oent.  Dig.  Consp.  i  4. 

Trespass  on  the  case  for  a  conspiracy  will 
not  lie,  where  the  only  overt  act  charged  is  the 
filing  of  alleged  libelous  matter  in  the  answer 

of  the  board  of  education  in  mandamus  to  com- 

■ — 
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peLplaintifTs  reinstatement  as  a  teacher,  which 
by  judgment  in  favor  of  the  board  was  deter- 
mined to  be  true  and  privileged.— Nalle  v.  Oys- 
ter, 33  S.  Ct.  1043.  230  U.  S.  165,  57  L.  Ed. 
1439,  modifying  judgment  36  A  pp.  D.  C.  36. 

(B)  ACTIONS. 

Equitable  remedies,  existence  of  remedy  at  law, 
see  Equity,  €=»43. 

(Ss=>19.  Evidence. 

See  10  Cent.  Dig.  Consp.  Sfi  26.  28. 

The  officers  of  an  insurance  company,  in 
furtherance  of  a  conspiracy  to  wreck  it,  trans- 
ferred its  assets  to  and  reinsured  its  risks  in 
a  second  company,  whose  franchise  they  had 
obtained.  Tliis  scheme  was  carried  out  by  tem- 
porarily borrowing  a  large  amount  of  negotia- 
ble securities,  and  representing  them  as  the 
property  of  the  second  company,  on  the  strength 
61  which  representations  the  directors  of  the 
Qir^t  company  agreed  to  the  transfer.  In  an  ac- 
tion .  by  the  receiver  of  the  first  company  to 
charge  defendant,  one  of  the  lenders  of  the  ne- 
gotiable securities,  with  having  knowingly  par- 
ticipated in  the  fraudulent  transaction^  the  un- 
disputed evidence  showed  that  he  permitted  one 
of  the  conspirators  to  appear  for  a  few  days 
,  as  the  owner  of  the  securities,  with  a  distinct 
understanding  that  they  were  not  to  be  with- 
drawn from  the  bank  in  which  they  .were  de- 
posited, and  that  for  this  service  he  received 
a  suspiciously  large  compensation.  His  knowl- 
edge of  the  formation  of  the  second  company 
was  also  shown.  Held,  that  it  was  error  to  di- 
rect a  verdict  in  defendant's  favor.— Russell  v. 
Post.  11  S.  Ct.  353,  138  U.  S.  425,  34  L.  Ed. 
1009. 

U.   CRIMINAL  RESPONSIBILITY. 

(A)  OFFENSES. 

^=>23.   NatvTe  and  elements  of  oHminal 
conspiracy  in  general. 

See  10  Cent  Dig.  Con»p.  SS  80-39. 

A  conspiracy  is  a  combination  of  two  or 
more  persons  by  concerted  Action  to  accomplish 
a  criminal  or  unlawful  purpose,  or  some  pur- 
pose not  in  itself  criminal,  by  criminal  or  un- 
lawful means.— Pettibone  v.  United  States,  148 
U.  S.  197,  13  S.  Ct.  542,  37  L.  Ed.  419. 

^=»28.   Conspiracy  to  commit  crime. 

See  10  Cent.  Dig.   Consp.   SS  40,  41:    1  Cent.  Dig. 
Adultery,  8  6:    6  Cent.  Dig.  Banks.  SS  907,  909. 

As  the  procuring  of  a  dividend  by  a  bank- 
ing association  when  there  are  no  net  profits  to 
pay  it  is  not  a  willful  misapplication  of  the 
money  of  the  bank,  within  Rev.  St.  $  5209,  a 
conspiracy  to  commit  such  is  not  indictable  as 
a  conspiracy  to  commit  the  crime  created  by 
such  section.— United  States  v.  Britton,  108  U. 
S.  199.  2  S.  Ct.  531,  27  L.  Ed.  698. 

A  woman  may  conspire  to  commit  an  of- 
fense against  the  United  States  within  Cr. 
Code  March  4,  1909,  §  37,  though  the  object 
of  the  conspiracy  is  her  own  transportation  in 
interstate  commerce  for  purposes  of  prostitu- 
tion, contrary  to  Act  June  25,  1910.— United 
States  V.  Holte,  35  S.  Ct.  271,  236  U.  S.  140, 
59  L.  Ed.  504.  U  R,  A.  1915D,  281. 

A  conspiracy  of  state  election  officers  to 
omit  returns  from  certain  precincts  at  election 
of  Congressmen  from  their  count  and  from  their 
return  is  indictable  under  Cr.  Code,  March  4, 
1J}09,  §  19.— United  States  v.  Mosley,  35  S.  Ct. 
904,  238  U.  S.  383,  59  L.  Ed.  1355.       • 

State  election  officials^  who  conspire  to  de- 
prive legal  citii&ens  of  ttieir  right  to  vote  under 
Const.  U.  S.  Amend.  15,  are  indictable  under 
Pen.  Code,  §  19.— Guina  v;  United  States,  35 
S.  Ct.  92G.  238  U.  S.  347,  59  U  Ed.  1340,  L. 
H.  A.  1916A,  1124. 


^=»29.   Conspiracy  to  injure  in  person  or 
repntation. 

See  10  Cent.  Dig.  Consp.  SS  42-52. 

Rev.  St.  §  5519,  prohibiting  consj^irades 
to  deprive  any  person  of  rights  or  privileges 
secured  by  state  laws,  is  beyond  the  legislative 
power  of  the  United  States,  and  is  void,— Unit- 
ed States  V.  Harris,  106  U.  S.  629,  1  S.  Ct. 
601,  27  L.  Ed.  290. 

Rev.  St.  §  5520,  punishing  conspiracy  to 
prevent  voters  from  giving  support  to  candi- 
dates to  federal  offices,  protects  a  right  secured 
by  the  federal  constitution  and  laws,  and  is 
vaUd.— The  Ku-Klux  Cases,  110  U.  S.  651.  4 
S.  Ct.  152,  28  L.  Ed.  274. 

The  word  "citizen,'*  as  it  occurs  in  Rev. 
St  U.  S.  S  5608,  providing  for  tB^~^unishment 
of  those  who  ''conspire  to  injure,  oppress, 
threaten,  or  intimidate  any  citizen  in  the  free 
exercise  or  enjoyment  of  any  right  or  privilege 
secured  to  him  by  the  constitution  or  laws  of 
the  United  States,'*  is  used  in  its  strict  sense, 
as  contrasted  v^h  "alien,"  and  not  as  synony- 
mous with  "resident,"  'inhabitant/*  or  "per- 
son.**—Baldwin  v.  Franks,  120  U.  S.  678,  7  S. 
Ct.  656,  763,  32  L.  Ed.  766. 

Rev.  St.  §  5519,  imposing  a  pnnishment  up- 
on those  who  "in  any  state  or  territory  con- 
spire ♦  ♦  ♦  for  the  purpose  of  depriving, 
either  directly  or  indirectly,  aiiy  person  or  class 
of  persons  of  the  equal  protection  of  the  laws, 
or  of  equal  privileges  or  immunities  under  the 
'laws,**  being,  as  heretofore  decided,  unconstitu- 
tional as  applied  to  conspiracies  within  a  state 
against  a  citizen,  is  unconstitutional  altogether 
as  applied  to  conspiracies  within  a  state,  and 
cannot  be  sustained  as  applied  to  conspiracies 
within  a  state  against  aliens,  to  deprive  them 
of  treaty  rights^  the  statute  not  being  capable 
of  separation  into  parts  corresponding  to  this 
distinction.— Id. 

It  is  the  right  of  every  private  citizen  of 
the  United  States  to  inform  a  marshal  of  the 
United  States  or  his  deputy  of  a  violation  of 
the  internal  revenue  laws  of  the  United  States. 
This  right  is  secured  to  the  citizen  by  the  con- 
stitution of  the  United  States;  and  a  conspiracy 
to  injure,  oppress,  threaten,  or  intimidate  him 
in  the  free  exercise  or  enjoyment  of  this  right, 
or  because  of  his  having  exercised  it,  is  pun- 
ishable, under  section  5508  of  the  Revised  Stat- 
utes.—In  re  Quarles,  158  U.  S.  532,  15  S.  Ct 
959,  39  L.  Ed.  1080. 

Where  private  individuals  take  a  prisoner 
from  the  custody  of  the  state  officers  and  mur- 
der him  to  prevent  his  trial,  they  did  not  de- 
prive him  of  the  enjoyment,  in  the  constitu- 
tional sense,  of  any  right  secured  to  him  by  the  « 
Constitution  and  laws,  in  violation  of  Const. 
U.  S.  Amend.  14,  and  therefore  were  not  indict- 
able, under  Rev.  St.  §§  5508,  5509  [U:  S.  Comp. 
St.  1901,  p.  3712],  for  conspiracy  to  injure  such 
person.  Judgment  (C.  C.  1907)  151  F.  648,  af- 
firmed—United States  V.  Powell,  29  S.  CL  690, 
212  U.  S.  564,  53  L.  Ed.  653. 

^=s>30.   Conapiraey  to  injure  in  property 
or  bnaineea. 

See  10  Cent.  Dig.  Consp.  SS  63-57. 

Rights  under  Const.  U.  S.  Amend.  14,  are 
not  iniringed  by  the  provisions  of  Rev.  St,  Wis. 
1898,  §  4466a,  for  the  punishment  of  combining 
for  the  purpose  of  willfully  or  maliciously  in- 
juring another  in  his  business,  as  applied  to  a 
combination  of  newspapeir  managers  malicious- 
ly to  injure  a  rival  paper  by  agreeing  to  refuse 
space  to  advertisers  who  should  pay  the  in- 
creased rate  fixed  by  such  rival,  except  at  a  cor- 
responding increase,  but  to  permit  those  to 
advertise  in  their  papers  at  the  old  rate  who 
should  refuse  to  pay  their  rival  the  new  rate, 
whatever  may  be  the  force  of  the  constitutional 
objection  if  the  statute  be  cdnstrued  to  embrace 
combining  to  effect  willful,  as  distinguished 
from  ipalicious,  .injury.  .  Judgment,  89  N.  W. 
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1135.  113  Wis.  419,  affirmed.— Aikens  v.  State 
of  Wisconsin.  25  S.  Ct.  3,  105  U.  S.  194,  49  L. 
Ed.  154. 

^=»31.   Coaspiraey  to  blackmail  or  oztort 
money. 

See  10  Cent  Dig.  Conap.  f  58. 

A  conspiracjr  between  the  directors  of  a 
banking  association  to  misapply  its  moneys  by 
procuring  the  declaration  of  a  dividend  greater 
than  the  net  profits,  in  violation  of  Rev.  St.  § 
5204,  is  not  a  criminal  offense. — United  States 
v.  Britton,  108  U.  S.  199,  2  S.  Ct.  531.  27  L. 
Ed.  698. 

^=>33.  Coaspiraoy    to    defraud    eoTem- 
ment. 

See  10  Cent.  Dig.  Consp.  9  60. 

A  conspiracy  to  obtain  school  lands  from 
the  states  of  California  and  Oregon  in  the 
names  of  fictitious  or  disqualified  persons  by  the 
use  of  forged  afBdavits,  assignments,  and  other 
documents,  and  to  relinquish  them  to  the  Unit- 
ed States  under  Act  June  4,  1897,  c.  2,  30  Stat. 
36  [U.  S.  Comp.  St.  1901,  p.  1541].  in  exchange 
for  other  public  lands,  cannot  escape  condemna- 
tion under  Rev.  St.  U.  S.  §  5440  [U.  S.  Comp. 
St.  1901.  p.  3676],  forbidding  conspiracies  to 
defraud  the  United  States,  on  the  theory  that 
the  United  States,  having  received  the  school 
^ands  in  lieu  of  the  other  lands  patented,  has 
not  been  defrauded,  even  assuming  that  the 
United  States  stands  in  the  portion  of  a  bona 
fide  purchaser  in  respect  to  the  school  lands. — 
Hyde  v.  Shine,  25  S.  Ct.  760,  199  U.  S.  62.  50 
Jj,  Ed.  90.  a%ming  judgment  (D.  C.)  United 
Sitates  ▼.  Hyde,  132  F.  545 ;  Dimond  v.  Shine, 
25  S.  Ct,  766,  199  U.  S.  88.  50  L.  Ed.  99. 

A  conspiracy  to  obtain  title  to  coal  lands 
of  the  United  States,  in  clear  violation  of  the 
prohibition  of  the  coal  land  laws  against  mak- 
ing more  than  one  entry,  is  embraced  by  the 
provision  of  Rev.  St.  U.  S.  8  5440  (U.  S. 
Comp.  St.  1901,  p.  3676),  making  criminal 
conspiracies  "to  defraud  the  United  States  in 
any  manner  or  for  any  purpose." — United 
States  V.  Keitel,  29  S.  Ct.  123,  211  U.  S.  370, 
53  L.  Ed.  230,  reversing  order  (D.  C.  1907)  157 
F.  396 ;  Same  v.  Herr,  29  S.  Ct  134,  211  U.  S. 
404.  53  L.  Ed.  251 ;   Id.,  29  S.  Ct.  135,  211  U. 

S.  406,  53  L.  Ed.  252. 

• 

A  conspiracy  to  induce  entrymen  who  have 
made  application  under  the  timber  and  stone  act 
(Act  June  3,  1878,  c.  151,  20  Stat.  89),  as  amend- 
ed by  Act  Aug.  4,  1892,  c.  375,  27  Stat  348  (U. 
S.  Comp.  St.  1901,  p.  1545),  to  agree  t6  con- 
vey after  patent,  is  not  one  to  defraud  the  Unit- 
ed States  "in  any  manner  or  for  any  purpose," 
within  the  meaning  of  Rev.  St  U.  S.  §  5440  (U. 
S.  Comp.  St  1901.  p.  3676).— United  States  v. 
Biggs,  29  S.  Ct.  181,  211  U.  S.  507,  53  L.  Ed. 
305,  affirming  judgment  (D.  C.  1907)  157  F. 
264 ;  Same  v.  Freeman,  29  S.  Ct  185,  211  U. 
S.  525,  53  L.  Ed.  311;  Same  v.  SuUenberger, 
29  S.  Ct  186,  211  U.  S.  522,  53  L.  Ed.  311. 

Assisting  the  importation  of  alien  contract 
laborers  is  an  "offense  against  the  United 
States,"  within  the  meaning  of  Rev.  St  U.  S.  § 
5440  (U.  S.  Comp.  St.  1901,  p.  3676),  providing 
for  the  criminal  punishment  of  persons  conspir- 
ing to  commit  such  offenses,  since  Congress,  in 
making  it  a  misdemeanor,  by  Act  Feb.  20, 
1907,  c.  1134,  §  4.  34  Stat  900  (U.  S.  Comp.  St. 
Supp.  1907,  p.  393),  to  assist  the  immigration 
of  such  persons,  has  made  such  action  a  crime, 
indictable  as  such,  although,  by  section  5  of 
that  act,  it  has  provided  a  remedy  in  the  nature 
of  a  civil  action  for  the  recovery  of  a  penalty 
for  a  violation  of  the  act— United  States  v.  Ste- 
venson, 30  S.  Ct  37,  215  U.  S.  200,  54  L.  Ed. 
157. 

No  valid  objection  to  construing  Rev.  St. 
U.  S.  §  5440  (U.  S.  Comp.  St  1901,  p.  3676), 
providing  for  the  criminal  punishment  of  per- 


sons conspiring  to  commit  an  offense  against  thv 
United  States  ^as  embracing  assisting  the  im- 
portation of  alien  contract  laborers,  in  violation 
of  Act  Feb.  20,  1907,  c.  1134,  §  4,  34  Stat  900 
(U.  S.  Comp.  St  Supp.  1907,  p.  303),  can  be 
founded  upon  the  fact  that  a  greater  punishment 
may  thereby  be  affixed  to  the  conspiracy  to  com- 
mit tl\p  offense  than  is  provided  for  the  offense 
itself.— Id. 

The  union  in  the  unlawful  purpose  does 
not  constitute  the  crime  of  conspiracy  to  de- 
fraud the  United  States,  within  Rev.  St  §  5440 
(U.  S.  Comp.  St  1901,  p.  3676),  which  requires 
not  only  the  unlawful  conspiracy,  but  that 
some  party  must  do  an  act  to  effect  its  object. 
—Hyde  v.  United  States,  32  S.  Ct.  793,  225 
U.  S.  347,  56  L.  Ed.  lll-±,  Ann.  Cas.  l6l4A, 
614,  affirming  judgment  35  App.  D.  C.  451. 

A  conspiracy  to  increase  the  gross  receipts 
of  a  post  office  upon  which  the  postmaster's  sal- 
ary is  to  be  fixed  by  the  purchase  of  large  quan-  « 
tities  of  stamps  to  be  used  in  mailing  matter 
outside  of  sucii  post  office  is  one  to  defraud  the 
United  States.— United  States  v.  Foster,  34  S. 
Ct  666,  233  U.  S.  515,  58  L.  Ed.  1074,  revers- 
ing judgment  (D.  C.)  211  F.  206. 

$=3»34.   Conspiracy  to  obstruct  or  pervert 
Justice. 

See  10  Cent  Dig.  Consp.  89  €1-67. 

The  ill  treatment  of  Chinese  in  this  coun- 
try, and  their  expulsion  from  a  town  where 
they  reside,  is  not,  in  itself,  opposing  by  force 
the  authority  of  the  United  States^ or  prevent- 
ing the  execution  of  any  law  thereof,  within 
Rev.  St  §  5336,  and  such  acts  are  not  punish- 
able under  that  section.- Baldwin  v.  Franks, 
120  U.  S.  678,  7  S.  Ct  656,  763,  32  L.  Ed. 
766. 

The  authority  of  congress  to  protect  the 
poUbooks  which  contain  the  vote  for  a  member  of 
congress,  from  the  danger  which  might  arise 
from  the  exposure  of  these  papers  to  the  chance 
of  falsification  or  other  tampering,  is  beyona 
question,  and  this  danger  is  not  removed  be- 
cause the  purpose  of  the  conspirators  was  to 
falsify  the  returns  as  to  state  officers  found 
in  the  same  poUbooks  and  certificates,  and  not 
those  of  the  member  of  congress. — Ex  parte 
Coy,  127  U.  S.  731,  8  S.  Ct  1263,  32  L.  Ed. 
274. 

The  right  of  a  citizen  of  the  United  States, 
in  the  custody  of  a  United  States  marshal 
under  a  lawful  commitment,  to  answer  for 
an  offense  against  the  United  States,  to  be  pro- 
tected against  lawless  violence,  is  a  right  "se- 
cured to  him  by  the  constitution  or  laws  of  the 
United  States,**  within  the  meaning  of  Rev.  St. 
S  5508,  making  it  a  crime  to  conspire  to  injure, 
etc.,  any  citizen  in  the  free  exercise  or  enjoy- 
ment of  such  right. — Logan  v.  Ignited  States, 
144  U.  S.  263,  12  S.  Ct.  617.  36  L.  Ed.  429, 
reversing  judgment  (C.  C.)  United  States  v. 
Logan,  45  F.  872. 

A  conspiracy  by  two  or  more  persons  to 
procure  the  commission  of  perjury,  which  em- 
braces an  unsuccessful  attempt,  is  punishable 
under  the  criminal  laws  of  the  tinited  States, 
even  though  it  be  conceded  that  an  attempt  by 
one  person  to  suborn  another  to  commit  perjury 
may  not  be  so  punishable,  since  under  Rev.  St. 
U.  S.  §  5440  [U.  S.  Comp.  St  1901,  p.  3676], 
it  is  clearly  criminal  for  two  or  more  persons 
to  conspire  to  commit  any  offense  against  the 
United  States,  provided  only  that  one  or  more 
of  the  parties  to  the  conspiracy  do  an  act 
towards  effecting  the  object  of  the  conspiracy.— 
Williamson  v.  United  States,  28  S.  Ct  163,  207 
U.  S.  425,  52  L.  Ed.  27a 

The  precise  persons  to  be  suborned,  or  the 
time  and  place  of  such  suborning,  need  not  be 
agreed  upon  in  the  minds  of  the  conspirators,  in 
order  to  constitute  the  crime  of  conspiracy  to 
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Buborn  perjury  in  proceedings  for  the  purchase 
of  public  land  under  the  timber  and  stone  act. 
—Id. 

^=:>37*  Merger  in  offense   oonunitted. 

See  10  Cent.  Dig.  Cotisp.  fifi  68-70. 

A  person  cannot  escape  liability  for  con- 
spiracy against  the  United  States  because  he 
may  have  committed  the  substantive  offense  at 
which  the  conspiracy  aims. — Heike  v.  United 
States,  33  S.  Ct.  226,  227  U.  S.  131,  67  L.  Ed. 
450,  Ann.  Cas.  1914C,  128,  affirming  judgment 
192  F.  83,  112  C.  C.  A.  615. 

^=»38.  Defenses. 

See  10  Cent.  Dig.  Consp.  fi9  71.  72. 

Persons  conspiring  to  acquire  fraudulently, 
school  lands  of  the  states  of  California  and 
Oregon,  and  to  corrupt  officers  of  the  General 
Land  Office  to  facilitate  their  selection,  under 
•  Act  June  4,  1897,  in  exchange  for  other  public 
lands,  cannot  urge,  to  escape  conyiction  under 
Rev.  St.  §  5440  (U.  S.  Comp.  St.  1901,  p. 
3676),  that  the  titles  obtained  from  the  state 
were  valid,  except  as  to  the  particular  state 
which  had  given  the  title,  and  which  alone 
could  assail  it.— Hyde  v.  United  States,  32  S. 
Ct.  793,  225  U.  S.  347,  56  L.  Ed.  1114  Ann. 
Cas.  1914A,  614,  affirming  judgment  35  App. 
D.  C.  451. 

IB)  PROSECUTION    AND    PUNISHMENT. 

AdmissibiUty  of  private  account  books  of  ac- 
cused^ sel  Criminal  Law,  ^=9434. 

Allegations  of  place  of  offense  in  indictment, 
see  Indictment  and  Information,  ^=:»86. 

Consolidation  of  indictments,  see  Criminal  Law, 
<&s»619. 

Cruel  and  unusual  punishment,  see  Criminal 
Law,  «=9l213. 

Limitations,  see  Criminal  I^w,  ^=»147,  150. 

Plea  of  limitations,  see  Criminal  Law,  ^=»288. 

Power  of  legislature  to  punish,  see  Constitu- 
tional Law,  ^s»50. 

Venue,  see  Criminal  Law,  ^=9113. 

Waiver  of  defects  in  indictment,  see  Indictment 
and  Information,  ^=9193. 

^=»43.   Indictment  or  information. 

See  10  Cent.  Dig.  Consp.  9S  79.  80.  84-99;    40  Cent 
Dig.  P.  O.  5  66. 

An  indictment  for  conspiracy,  under  Rev. 
St.  §  5440,  must  sufficiently  charge  the  con- 
spiracy, and  cannot  be  aided  by  the  averment  of 
acts  done  in  pursuance  of  the' conspiracy. — Unit- 
ed States  V.  Britton,  108  U.  S.  199.  2  S.  Ct. 
531,  27  L.  Ed.  698. 

An  information  charged  that  one  Tx  made 
a  homestead  entry  on  land ;  that,  while  resid- 
ing oh  and  cultivating  said  land  for  the  pur- 
pose of  perfecting  his  right  to  the  same,  defend- 
ants conspired  to  prevent  him  from  exercising 
his  rights,  went  upon  said  land  in  disguise,  and 
with  force  and  arms  drove  him  from  the  same. 
Held,  that  an  offense  was  charged,  under  Rev. 
St.  §  5508.  which  declares  it  penal  for  any  two 
or  more  persons  to  "conspire  to  injure,  oppose, 
threaten,  or  intimidate  any  citizen  in  the  free 
exercise  or  enjoyment  of  any  right  or  privilege 
secured  to  him  by  the  constitution  and  laws  of 
the  United  States."— United  States  v.  Waddell, 
112  U.  S.  76,  5  S.  Ct.  35,  28  L.  Ed.  673. 

The  acts  of  congress  and  the  statutes  of  In- 
diana make  it  a  crime  for  an  inspector  of  elec- 
tions, or  other  election  officer,  at  an  election  for 
a  member  of  congress,  to  whom  is  committed  the 
safekeeping  and  delivery  to  the  board  of  can- 
vassers of  the  poll  books,  the  tally  sheets,  and 
the  certificates  of  the  votes,  to  fail  or  omit  to 
perform  this  duty  of  safe-keeping  and  delivery. 
II eld,  that  an  indictment  in  a  federal  court  for 
a  conspiracy  to  induce  these  officers  to  omit 
such -duty,  tiiat  the  documents  mentioned  might 
^me  to  the  hands  of  improper  persons,  who 


tampered  with  and  falsified  the  returns,  need 
not  allege  that  the  conspirators  intended  to  af* 
feet  the  election  of  the  member  of  congress  who 
was  voted  for  at  that  place,  the  returns  of  which 
were  in  the  same  poll  books,  tally  sheets,  and 
certificates  with  those  for  state  officers. — Ex 
parte  Coy,  127  U.  S.  731,  8  S.  Ot.  1263,  32  U 
Ed.  274. 

An  injunction  issued  out  of  the  United 
States  circuit  court,  restraining  defendants  from 
endeavoring,  by  force  or  fraud,  to  procure  a  cer- 
tain master  to  discharge  his  servants,  or  the 
servants  to  quit  the  employment  of  their  mas- 
ter. Defendants  were  thereafter  indicted,  un- 
der Rev.  St.  §§  5399,  5440,  for  conspiring  to  ob- 
struct the  administration  of  justice  in  the  fed- 
eral courts.  The  indictment  charged  that  de- 
fendants conspired  to  use  force  and  fraud  to 
break  up  the  relation  between  the  master  and 
servants  aforesaid,  and  did  so  do,  pending  the 
existence  of  such  injunction;  and,  as  a  legal 
conclusion  from  this  allegation,  it  stated  that 
they  conspired  to  obstruct  the  administration  of 
justice  by  the  violation  of  the  injunction.  The 
act  charged  was  an  offense  against  the  laws  of 
the  state,  but  not  against  those  of  the  United 
States.  Held^  that  the  indictment  was  fatally 
defective,  in  failing  to  aver,  in  terms,  that  the 
object  of  the  conspiracy  was  to  obstruct  the  ad- 
ministration of  justice  in  the  federal  courts,  and 
to  aver  that  defendants  were  served  with  pro- 
cess, or  in  any  manner  notified  of  the  issue  of 
tlie  writ.— Pettibone  v.  United  States,  148  U. 
S.  197,  13  S.  Ct.  542,  87  L.  Ed.  419. 

Under  Rev.  St.  §  5440,  punishing  conspira- 
cy to  defraud  the  United  States  where  *'any  act 
to  effect  the  object  of  the  conspiracy*'  is  done 
by  any  of  the  parties,  the  gist  of  the  offense  be- 
ing the  conspiracy,  an  indictment  charging  such 
a  conspiracy  entered  into  within  the  United 
States  and  the  jurisdiction  of  the  court  is  suffi- 
cient, although  it  does  not  allege  the  overt  acts 
charged  to  have  been  done  within  the  United 
States.— Dealy  v.  United  States,  152  U.  S.  539, 
14  S.  Ct.  680,  38  L.  Ed.  545. 

An  indictment  under  Rev.  St  i  5440,  charg- 
ed a  conspiracy  to  defraud  the  United  States, 
and  certain  overt  acts  "according  to  and  in  pur- 
suance'' thereof.  Held,  that  this  met  the  re- 
quirement of  the  statute  of  an  act  "to  effect  the 
object  of  the  conspiracy*" — Id. 

An  indictment  under  Rev.  St.  |  5440,  charg- 
ed conspiracy  to  defraud  the  United  States  of 
public  lands  by  means  of  false  entries  under  the 
homestead  laws.  The  description  of  the  overt 
acts  charged  included  matters  subsequent  to  the 
"entry*'  of  the  lands,  in  the  technical  sense  of 
the  preliminary  application  under  the  homestead 
laws.  Heldj  that  the  word  "entries*'  was  not 
to  be  taken  with  such  technical  meaning,  but  in 
its  popular  sense,  as  meaning  the  proceedings 
as  a  whole.— Id. 

An  indictment  under  Rev.  St.  §  5440,  charg- 
ed conspiracy  to  defraud  the  United  States  "of 
the  title  and  possession  of  large  tracts  of  land*' 
in  a  certain  county,  said  lands  "being  public 
lands  of  the  United  States,  open  to  entry"  un- 
der the  homestead  laws  at  a  certain  local  land 
office.  Held,  that  this  was  sufficient  as  a  de- 
scription of  the  conspiracy,  without  specifying 
any  particular  tract. — ^Id. 

An  allegation  that  an  overt  act  was  "ac- 
cording to  and  in  pursuance"  of  the  conspiracy 
showed  that  it  was  subsequent  thereto,  and,  the 
date  of  the  conspiracy  being  alleged,  the  time 
at  which  the  overt  act  was  done  need  not  be 
specifically  stated. — Id. 

An  indictment  under  Rev.  St.  §  5440,  for 
conspiracy  to  commit  an  offense  against  the 
United  States,  setting  forth  various  acts  per- 
formed by  several  of  the  defendants  in  further- 
ance of  the  conspiracy,  is  not  defective  as  to  a 
defendant  as  against  whom  it  fails  to  aver  the 
commission  of  any  such  act,  the  gist  of  the  of* 
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fense  being  the  unlawful  combination,  although 
an  oyert  act  by  one  or  more  of  the  parties  must 
be  alleged  and  proved. — Bannon  v.  United 
States,  156  U.  S.  464,  15  S.  Ct.  467,  39  L.  Ed. 
494. 

An  indictment  charging  a  defendant  with  a 
conspiracy  to  "commit  an  offense  against  the 
United  States"  must  state  an  a^eement  to  do 
acts  which,  if  done,  would  constitute  a  specific 
offense;  and  where  an  intent  is  an  essential 
part  of  such  offense,  as  defined  by  the  statute, 
such  intent  must  be  averred.  Order  (D.  G.) 
United  States  v.  Green,  136  F.  618,  affirmed.r- 
Green  v.  MacDougaU,  26  S.  Ct.  748,  199  U. 
S.  601,  50  L.  Ed.  328. 

An  indictment  under  Rev.  St.  §  5440  [U.  S. 
Comp.  St.  1901,  p.  3676],  for  conspiracy  to  de- 
fraud the  United  States,  which  avers  that  de- 
fendant and  an  officer  of  the  United  States  "un- 
lawfully did  conspire,  combine,  confederate,  and 
agree  together  ♦  ♦  *  knowingly  to  defraud 
the  said  United  States  in  the  manner  follow- 
ing, that  is  to  say,"  followed  by  an  averment 
that  defendant  promised  and  agreed  with  said 
officer  to  pay  him  a  commission  on  the  price  of 
each  and  every  one  of  certain  articles  which 
should  be  purchased  by  the  United  States  by 
procurement  of  such  officer,  fairly  imports  an 
assent  or  agreement  on  the  part  of  the  officer, 
and  is  sufficient  in  such  respect  to  charge  con- 
spiracy, although  the  officer's  assent  is  not  di- 
rectly averred. — Id. 

An  indictment  alleging  a  conspiracy  to 
suborp  perjury  need  not,  with  technical  pre- 
cision, state  all  the  elements  essential  to  the 
commission  of  the  crimes  of  subornation  of  per- 
jury •  and  of  perjury. — Williamson  v.  United 
States,  28  S.  Ct.  163,  207  U.  S.  425,  52  L.  Ed. 
278. 

The  object  of  the  conspiracy  is  sufficiently 
charged  in  an  indictment  for  conspiracy  to 
suborn  perjury,  where  its  allegations  plainly 
import  that  the  unlawful  agreement  contem- 
plates a  future  solicitation  of  unnamed  individ- 
uals to  enter  public  lands  under  the  timber  and 
stone  act,  who  in  so  doing  will  necessarily 
knowingly  state  and  subscribe  under  oath,  be- 
fore a  named  person,  stated  to  be  a  United 
States  commissioner  of  the  district  of  Oregon, 
material  false  statements  as  to  their  purpose  in 
respect  to  entering  the  land,  known  to  be  such 
by  the  conspirators.— Id. 

An  indictment  for  a  conspiracy  to  defraud 
the  United  States,  in  violation  of  Rev.  St.  U.  S. 
i  5440  (U.  S.  Comp.  St.  1901,  p.  3676),  which 
charges  a  corrupt  agreement  by  which  an  officer 
of  the  United  States  is,  in  substance,  to  have  a 
secret  interest  in  a  public  contract  as  to  the 
fulfilling  of  which  by  the  contractor  that  officer 
is  to  be  the  judge,  is  sufficient  without  averring 
that  the  interest  was  given  him  or  the  money 
paid  to  him  to  influence  his  official  conduct  up- 
on the  very  contract  in  question,  or  alleging 
which  of  the  various  wa^s  of  defrauding  the 
government  was  in  the  minds  of  the  conspira- 
tors, or  that  they  all  were.  Judgment,  30  App. 
D.  C.  1,  reversed.—Crawford  v.  United  States, 
29  S.  Ct.  260.  212  U.  S.  183,  53  L.  Ed.  465,  15 
Ann.  Cas.  392. 

Clauses  in  indictment  charging  a  conspiracy 
to  commit  an  offense  against  the  United  States 
cannot  be  resorted  to  in  aid  of  averments  of  the 
clause  setting  forth  the  conspiracy.— Joplin  Mer- 


cantile Co.  V.  United  States,  35  S.  Ct.  291,  236 
U.  S.  531,  59  L.  Ed.  705,  affirming  judgment 
213  F.  926,  131  C.  C.  A.  160. 

Indictment  charging  a  conspiracy  to  intro- 
duce liquors  into  the  Indian  country  held  to  re- 
late to  intrastate  shipments  only*— Id. 

^=944.  Erldence. 
Sm  10  Cent  Dig.  Consp.  ff  100-107. 

^=s>45.  —  Admissibility  in  general. 

S«e  10  Cent  Dig.  Consp.  18  lOO-lOI. 

On  a  prosecution  of  certain  participants  in 
a  railroad  strike  for  conspiracy  to  o*bstruct  the 
passage  of  the  United  States  mails,  telegrams 
exchanged  by  defendants  and  other  participants 
in  the  strike,  showing  an  intentional  stopping 
of  trains  by  defendants,  and  announcing  to  them 
a  boycott  of  a  certain  class  of  cars,  were  admis- 
sible.—Clune  V.  United  States,  159  U.  S.  590,  16 
S.  Ct  125,  40  L.  Ed.  269. 

Testimony  as  to  the  character,  in  respect 
to  suitability  for  grazing  purposes,  of  land 
sought  to  be  acquired  under  the  timber  and 
stone  act,  is  admissible  on  a  trial  for  conspira- 
cy to  suborn  perjury  in  the  proceedings,  where 
it  is  insisted  that  the  motive  which  impelled 
the  formation  of  the  alleged  conspiracy  was  the 
desire  to  acquire  a  large  tract  of  land  for  sheep- 
grazing  purposes,  which'  acquisition  had  become 
necessary  by  reason  of^  the  fact  that  a  rival  had 
obtained  a  leasehold  interest  in  a  considerable 
portion  of  the  land  which  the  alleged  conspira- 
tors had  theretofore  used  in  their  sheep-raising 
business. — Williamson  v.  United  States,  28  S. 
Ct.  163.  207  U.  S.  425.  52  L.  Ed.  278. 

Evidence  as  to  how  the  entrymen  of  timber 
and  stone  lands  understood  their  arrangement 
with  one  of  the  defendants  charged  with  a  con- 
spiracy to  suborn  perjury,  and  of  their  purpose 
in  applying  for  the  land,  is  admissible  where  no 
formal  contracts  were  executed  between  the  al- 
leged conspirators  and  the  proposed  entrymen, 
the  alleged  understandings  being  of  an  ambig- 
uous nature,  and  proof  of  the  conspiracy  de- 
pending upon  a  variety  of  circumstances  tending 
to  show  motive  or  intent — Id. 

^=»48.  Trial. 
See  10  Cent  Dig.  Consp.  9§  108-111. 

Befusal  to  instruct  on  trial  for  conspiracy 
to  defraud  the  United  States  by  fraudulently 
obtaining  California  and  Oregon  state  lands  and 
exchanging  them  under  Act  June  4,  1897,  for 
other  public  lands,  that  want  of  knowledge  of 
the  character  of  tiie  land  applied  for  or  that 
it  was  not  adversely  occupied,  did  not  make  the 
application  void,  held  not  error.— Hyde  v.  Uniteti 
States,  32  S.  Ct.  793,  225  U.  S.  347,  56  U  Ed. 
1114,  Ann.  Cas.  1914A,  614,  affirming  judgment 
35  App.  D.  C.  451. 

No  error  was  committed  in  instructing  the 
jury  in  a  prosecution  of  state  election  officials 
under  Pen.  Code,  §  19,  for  conspiring  to  deprive 
legal  citizens  of  their  right  to  vote  that  the  1910 
amendment  of  Const.  Okl.  art.  3,  §  4a,  was 
repugnant  to  Const.  U.  S.  Amend.  15. — Guinn 
V.  United  States,  35  S.  Ct.  926,  238  U.  S.  347, 
59  L.  Ed.  1340,  L.  R.  A.  1916A,  1124. 

CONSTABLES. 

« 

See  Sheriffs  and  Constables. 
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Scope-Note. 

[INCLUDES  the  organic  and  fundamental  law  regulating  the  structure  and  frame 
and  methods  of  administration  of  government,  and  the  relations  between  governments  and 
those  subject  to  them  in  general,  and,  more  particularly,  written  instruments  enacted  as 
the  supreme  and  paramount  law;  establishment,  adoption,  amendment,  and  abrogation  of 
written  constitutions;  their  construction,  operation,  effect,  and  enforcement  in  general; 
distribution  of  powers  and  functions  of  government  among  different  departments,  officers, 
and  agencies;  police  power  inherent  in  government  and  its  exercise  in  general;  and  pro- 
tection of  life,  liberty,  and  other  civil  and  political  rights  of  persons,  rights  of  property, 
and  obligations  of  contracts  by  constitutional  guaranties. 

[For  related  matters  under  other  topioe,  see  oroee- references  after  analysis*] 

Analysis. 
I.  Establishment  and  Amendment  of  Constitutions. 

II.  Construction,  Operation,  and  Enforcement  of  Constitutional  Provisions. 

«=>11.  General  rules  of  construction. 

16.  Matters  extrinsic  to  instrument  in  general. 

20.  Subsequent  legislative  or  executive  construction. 

21.  Provisions  adopted  from  another  state. 

24.  Operation  as  to  laws  previously  in  force. 

25.  Grant  or  limitation  of  powers. 

27.  Constitution  of  United  States, 

28.  Self-executing  provisions. 

29.  In  general. 

34.  Imposing  liabilities. 

37.  Validity  of  statutory  provisions. 

38.  Constitutionality  in  general. 

40.  Contravention  of  spirit  of  Constitution. 

41.  Persons  entitled  to  raise  constitutional  questions. 

42.  In  general. 

43.  Estoppel  or  waiver. 

44.  Determination  of  constitutional  questions, 
46.  Necessity  of  determination. 

•  47.  Scope  of  inquiry  in  general. 

48.  Presumptions  and  construction  in  favor  of  constitu- 
tionality. 

49.  Effect  of  decision. 

III.  Distribution  of  Governmental  Powers  and  Functions. 

(A)  Legislative  Powers  and  Delegation  Thereof. 

«=>50.  Nature  and  scope  in  general. 

61.  Encroachment  on  judiciary. 

64.  Disposition  of  property  and  adjudication  of  rights. 

hb.  Remedies  and  procedure. 

68.  Encroachment  on  executive. 

69.  Delegation  of  powers. 
60.  In  general. 

61.t To  judiciary. 

62.  To  executive. 

63.  To  local  authorities. 

66.. Local  option  and  submission  to  popular  vote, 

(B)  Judicial  Powers  and  Functions. 

«=»67.  Nature  and  scope  in  general. 
68.  Political  questions. 

70.  Encroachment  on  Legislature. 

71.  Encroachment  on  executive. 
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III.  Distribution  of  Governmental  Powers  and  Functions — Continued 

(B)  Judicial  Powi$rs  and  Functions — Continued. 

«=>72.  In  general. 

73.  Interference  with  executive  action. 

74.  Powers,  duties,  and  acts  under  legislative  authority. 

76.  Delegation  of  powers  by  judiciary. 

(C)  Executive  Powers  and  Functions. 

«=»78.  Encroachment  on  judiciary. 

80.  Powers,  duties,  and  acts  under  legislative  authority. 

IV.  Police  Power  in  General. 

«=a81.  Nature  and  scope  in  general. 

V.  Personal,  Civil,  and  Political  Rights. 

^=»82.  Constitutional  guaranties  in  general. 

83.  Personal  liberty  and  security. 

84.  Religious  liberty  and  freedom  of  conscience. 

88.  Liberty  to  choose  occupation. 

89.  Liberty  to  contract. 

90.  Freedom  of  speech  and  of  the  press. 

VI.  Vested  Rights. 

«=:92.  Constitutional  guaranties  in  general. 

93.  Estates  and  interests  in  property  in  general. 
96.  Community  property. 

100.  Exemptions  from  taxation. 

101.  Franchises  and  privileges. 

105.  Rights  of  action  and  defenses. 

106.  Remedies. 

107.  Statutes  of  limitation. 

110.  Verdicts  and  judgments. 

111.  Appeal  or  other  proceeding  for  review. 

VII.  Obligation  of  Contracts. 

(A)  Powers  of  States  in  Generai,. 

«=»113.  Constitutional  guaranties  in  general. 

114.  The  law  impairing  the  obligation. 

115.  In  general. 

116.  Judicial  decisions. 

117.  Exercise  of  police  power. 

118.  Exercise  of  power  of  eminent  domain. 

119.  Exercise  of  power  of  taxation. 

(B)  Contracts  oe  States  and  Municipalities. 

120.  Nature  of  contracts  protected  in  general. 

121.  Contracts  of  state  or  municipality  with  individuals  in 
general. 

122.  Securities  issued  by  state. 

123.  Grants  and  sales  of  land  by  state. 

124.  Grants  of  water  rights  by  state. 

125.  Protection  of  charter  rights  in  general. 

126.  Reservation  of  power  to  alter  or  amend  charter. 

127.  Charters  of  municipal  corporations. 

128.  Monopolies  and  exclusive  franchises. 

129.  Corporate  rights  and  privileges  in  general. 

130.  Licenses  or  privileges  to  foreign  corporations. 

132.  Lottery  franchises. 

133.  Railroad  franchises. 

134.  Right  to  use  streets. 

135.  Right  to  charges  and  tolls. 
137.  Taxation  in  general. 
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^=»138.  Exemptions  from  taxation. 

140.  Public  offices. 

142.  Remedies  against  state. 
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146.  Contracts  for  services. 
152.  Judgments. 
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155.  Makin^^  contract  invalid. 

156.  Alteration  of  extent  of  liability. 

157.  Imposition  of  condition  on  performance* 

158.  Change  in  rate  of  interest. 

162.  Preference  of  creditors. 

163.  Insolvency  laws. 

164.  Scaling  laws. 

165.  Imposition  of  penalty  or  forfeiture. 

166.  Defenses  in  general. 
169.  Change  of  remedies. 
171.  Limitation  of  actions. 
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183.  Redemption  laws. 

VIII.  Retrospective  and  Ex  Post  Facto  Laws. 

«s»190.  Retroactive  operation  as  to  rights  and  obligations 

191.  Laws  relating  to  remedies. 

192.  Curative  acts. 

193.  In  general. 

196. Adniinistrative  action. 

197.  Nature  of  ex  post  facto  laws. 

198.  Retroactive  operation  of  ex  post  facto  lawft. 

199.  In  general. 

200.  :  Criminal  nature  of  act. 

201. Grade  or  degree  of  oflFense. 

202.  Rules  of  evidence. 

203.  —  Nature  or  extent  of  punishment. 

IX.  Privileges  or  Immunities  and  Class  Legislation. 

4=»^04.  Constitutional  prohibitions  in  generaL 

205.  Grants  of  special  privileges  or  immunities. 

206.  Privileges   and   immunities   of   citizens   of   the   United 

States. 

207.  Privileges   and   immunities   of   citizens   of  the    several 

states. 

208.  Class  legislation. 

X.  Equal  Protection  of  Laws. 

^s>209.  Constitutional  guaranties  in  general. 

210.  Persons  protected. 

211.  Nature  of  discriminations  prohibited  in  general. 

212.  Exercise  of  police  power  in  general. 

213.  Control  over  governmental  agencies  in  general. 

214.  Discrimination  by  reason  of  race,  color,  or  conditioiu 
215. In  general. 

218.  Public  conveyances. 

220.  Public  schools. 

221.  Constitution  of  juries. 

222. Competency  as  witnesses. 
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226.  Exercise  of  power  of  eminent  domain. 
228. Procedure. 

229.  Taxation  of  property. 
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231.  Local  improvements. 
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239.  Prohibition  of  trade  or  business. 

240.  Regulation  of  trade  or  business  in  general. 
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242.  Regulation  of  charges  or  prices. 
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245.  Imposition  of  liability  for  personal  injuries. 

246.  Imposition  of  liability  for  injuries  to  property  rights. 

247.  Imposition  of  penalty  or  forfeiture. 

248.  Imposition  of  liability  for  costs  or  fees. 

249.  Civil  remedies  and  proceedings. 

250.  Criminal  prosecutions. 

XI.  Due  Process  of  Law. 

4=>251.  Constitutional  guaranties  in  general. 

252.  Persons  protected. 

253.  Nature  of  acts  prohibited  in  general. 

254.  Control  over  governmental  agencies  in  general. 

255.  Deprivation  of  life  or  liberty  in  general. 

256.  Criminal  prosecutions. 
257. In  general. 
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261. Preliminary  complaint  and  warrant. 

262.  Arrest  and  bail. 

263.  Preliminary  examination  and  commitment. 

265.  Indictment  or  information. 

266.  Rules  of  evidence. 

267. Right  to  trial  by  jury. 

268.  Course  and  conduct  of  trial. 

269.  New  trial.  • 

270.  Judgment  and  sentence. 

271. Appeal  or  error. 

272. Execution  of  sentence, 

273.  Contempt  proceedings. 

274.  Deprivation  of  personal  rights  in  general. 

275.  Deprivation  of  liberty  as  to  occupation  or  employmept, 

276.  Deprivation  of  liberty  to  contract. 

277.  Property  and  rights  therein  protected. 

278.  Deprivation  of  property  in  general. 

279.  Exercise  of  power  of  eminent  domain. 
280. In  general. 

281.  Procedure. 
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283. In  general. 

284. Assessment  and  collection. 

285.  Tax  sales  and  proceedings  thereon. 

286.  Internal  revenue  and  customs  duties. 
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XI*  Due  Process  of  Law — Continued. 

«=»287.  License  taxes. 

288.  Local  improvements. 
289. In  general. 

290.  Assessments  and  special  taxes. 

291.  Construction  and  maintenance  of  highways  and  bridges. 

292.  Regulation  of  use  of  streets  and  other  highways. 

293.  Regulation  of  keeping  and  use  of  animals. 

295.  Prohibition  of  trade  or  business. 

296.  Regulation  of  trade  or  business  in  general, 

297.  Regulation  of  railroads  and  other  carriers. 

298.  Regulation  of  charges  or  prices. 

299.  Creation  or  discharge  of  liability  in  genera' 

300.  Creation  or  displacement  of  liens. 

301.  Imposition  of  liability  for  personal  injuries. 

302.  Imposition  of  liability  for  injuries  to  property  rights. 

303.  Imposition  of  penalty  or  forfeiture. 

304.  Civil  remedies  and  proceedings. 

305.  Actions  in  general. 

306.  Special  or  summary  proceedings.' 

307.  Withdrawal  or  change  of  remedy. 

308.  Limitation  or  suspension  of  remedy. 

309.  Parties  and  process  or  notice: 

310.  Rules  of  pleading. 

311.  Rules  of  evidence. 

812.  Provisional  remedies. 

313.  Right  to  trial  by  jury. 

314.  Course  and  conduct  of  trial. 

315.  Judgment  and  execution. 

316.  Appeal  or  other  proceeding  for  review. 

317.  Costs  and  fees. 

318.  Administrative  proceedings. 
320.  Destruction  of  property. 

XIL  Right  to  Justice  and  Remedies  for  Injuries. 

322.  Nature  of  remedies  guaranteed. 

329.  Remedies  by  appeal  or  error  or  other  proceeding  for  re- 
view. 

Cross-References. 


Appellate  jurisdiction  of  actions  involyinR  con- 
stitutional questions,  see  Ooi^ts,  ^b»385 
(1%),  386(7),  394(10),  399. 

Authority  in  federal  courts  of  decisions  of  state 
courts  as  to  validity  and  construction  of  state 
constitutions,  see  Courts,  ^=»366. 

Jurisdiction  of  federal  courts  in  cases  arising 
under  Constitution  of  United  States,  see 
Courts,  «=>282. 

Protection  of  civil  rights,  see  Civil  Rights. 

Review  of  constitutional  questions,  see  Appeal 
and  Error,  <&=333,  169^. 

Status  of  states  under  Constitution  of  United 
States,  see  States,  ^=94. 

Sufficiency  of  pleading  constitutional  question  as 
affecting  jurisdiction  of  United  States  court, 
see  Courts,  ^=:»299. 

Proviiiona  relating   to  particular  iuhjecta. 

Bee- 
Adverse  Possession,  d=5»3. 
Aliens,  <d=s>20,  40. 
Ambassadors  and  Consuls,  ^s»X» 
Army  and  Navy,  ^=»7. 
Bankruptcy,  ^s»3. 
Carriers,  ^ss>2. 
Commerce,  ^=>1-14. 
Corporations,  ^=>244. 


See- 
Customs  Duties,  d=5»2. 
Divorce,  <&s>326,  327. 
Drains,  ^=>67. 
Elections,  (8=s»2-19,  311. 
Game,  ^=93^. 
Health,  <&=921. 
Highways,  ^=s>122. 

Indictment  and  Information,  ^=»2,  56. 
Intosdcating  Liquors,  ^=»15-17. 
Licenses,  ^s>7. 
Lotteries,  ^=»2. 

Master  and  Servant,  ^=»12,  180,  347. 
Pilots,  ^=9l. 
Railroads,   ^=»444. 
Statutes,  €=»5-64,  107-123. 
Taxation,  ^=»37-53. 
Telegraphs  and  Telephones,  ^=»4. 
Towns,  ^=947. 

Turnpikes  and  Toll  Roads,  ^=934.   . 
United  States,  <S=93,  12,  22,  25,  26. 

Rights  of  persons  accused  or  convicted  of  crime. 

See- 
Courts,  ^=9385(5). 

Criminal .  Law,  i@=»107,   162,   206,   393,  57a 
622,  629,  1201,  1213. 

Witnesses,  ies>299^01« 
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I.  ESTABLISHMENT  AKD  AMEND- 
MENT  OF  CONSTITUTIONS. 

See  10  Cent.  Dig.  Const.  Law,  81  1-8.  • 

Jurisdiction  to  determine  constitutional  ques- 
tions, see  Courts,  <9=:»282,  385  (1^^,  5,  7),  388, 
394(10). 

Jurisdiction  to  review  decision  of  state  court, 
denying  validity  of  act  for  submission  of  con- 
stitution to  popular  vote,  see  Courts,  ^=» 
394(1). 

H.   OONSTB^OTTON,  OPERATION, 
AND   ENFORCEMENT   OF   CON- 
STITUTIONAL PROVISIONS. 

Cruel  and  unusual  punishment,  construction  and 

operation  of  provision,  see  Criminal  Law,  ^^ 

1213. 
Operation  of  st^ute  unconstitutional  in  part, 

see  Statutes,  ^s»64. 
Keview  of  constitutional  questions  on  habeas 

corpus,  see  Habeas  Corpus,  ^=^32. 


11.  General  rules  of  constraction. 

See  10  Cent  Dig.  Const  Law,  S9  9*17. 

^s»16.  —  ICatters  extrinsic  to  instm- 
ment  in  general. 

See  10  Cent  Dig.  Const.  Law,  n  12.  l€. 

The  language  of  a  constitutional  amend- 
ment should  be  read  in  connection  with  the 
known  condition  of  affairs  out  of  which  the  oc- 
casion for  its  adoption  may  have  arisen,  and 
then  construed,  if  there  be  therein  any  doubtful 
expressions,  in  a  way,  so  far  as  is  reasonably 
possible,  to  forward  the  known  "purpose  or  ob- 
ject for  which  the  amendment  was  adopted. — 
Maxwell  v.  Dow,  20  S.  Ct.  448,  494,  176  U.  S. 
581,  44  L.  Ed.  597. 


—  Subsequent  legislative  or  ez- 
eontive  eonstmotion. 

See  10  Cent.  Dig.  Const  Law,  9S  14.  15. 

The  practical  construction  of  a  constitu- 
tional provision  by  legislative  action  is  entitled 
to  no  force,  except  in  cases  of  doubt.— Fairbank 
V.  United  States,  21  S.  Ct.  648,  181  L\  S.  283. 
45  L.  Ed.  862. 


— »  Proviaiona  adopted  from  an- 
other state. 

See  10  Cent  Dig.  Const  Law,  f  17. 

The  object  of  the  first  eight  amendments  to 
the  constitution  of  the  United  States  was  to  in- 
corporate into  it  certain  principles  of  natural 
justice  which  had  become  permanently  fixed  in 
the  jurisprudence  of  the  mother  country,  and 
therefore  the  construction  ^iven  to  those  prin- 
ciples by  the  English  courts  is  cogent  evidence  of 
what  they  were  designed  to  secure,  and  of  the 
limitations  that  should  be  put  upon  them.— 
Brown  v.  Walker,  161  U.  S.  591,  16  S.  Ct  644, 
40  Lr.  Ed.  819,  affirming  judgment  (C.  C.)  70 

F.  4a 

^=>24.   Operation  as   to  laws  previously 
in  f oree. 

See  10  Cent  Dig.  Const  Law.  H  21-29. 

The  ordinance  of  1787  governing  the  North- 
west Territory  is  not  in  force  in  the  states 
formed  from  such  territory,  being  superseded  by 
the  constitutions  of  the  states. — Escanaba  &  L. 
M.  Transp.  Co.  v.  City  of  Chicago,  107  U.  S. 
678,  2  S.  Ct.  185,  27  L.  Ed.  442;  Huse  v.  Glo- 
ver. 119  U.  S.  543,  7  S.  Ct.  313,  30  L.  Ed.  487, 
affirming  decree  (C.  C.)  15  F.  292;  Sands  v. 
Manistee  River  Imp.  Co.,  123  U.  S.  288,  8  S.  Ct. 
113,  31  L.  Ed.  149. 

The  provision  of  the  fourteenth  amendment, 
forbidding  the  states  to  deprive  any  person  oi 
his  property  without  due  process  of  law,  applies 
to  a  taking  after  the  amendment  under  authority 


of  a  statute  passed  prior  tiiereto.— Kaukauna 
Water-Power  Co.  v.  Green  Bay  &  M.  Canal  Co., 
142  U.  S.  254.  12  S.  Ct.  173,  35  L.  Ed.  1004. 
affirming  decree  Green  Bay  &  M.  Canal  Co.  v. 
Kaukauna  Water-Power  Co.,  70  Wis.  635,  35 
N.  W.  529,  36  N.  W.  828. 

d=5»25.   Grant   or    limitation    of   powers* 

See  10  Cent  Dig.  Const  Law.  ||  30.  81. 

^=927.  ....  Constitntion         of         United 
States. 

See  10  Cent  Dig.  Const  Law,  8  81. 

The  fourteenth  amendment  is  not  intended 
to  protect  individual  rights  against  individual  in- 
vasion, but  to  nullify  and  make  void  all  state 
legislation  and  state  action  which  impairs  the 
privileges  of  citizens  of  the  United  States,  etc. ; 
and  therefore  congress  has  no  authority  to  cre- 
ate a  code  of  municipal  law  for  the  regulation  of 
private  rights.— The  Civil  Rights  Cases,  109  U. 
S.  3,  3  S.  Ct  18.  27  L.  Ed.  835. 

^=>28.   Self-ezeonting  proTisiona* 

See  10  Cent  Dig.  Const  Law.  fifi  82-84. 


— ^  In  general. 

See  10  Cent  Dig.  Const  Law,  8  82. 

The  provision  for  prosecution  on  an  infor- 
mation of  the  public  prosecutor  after  a  com- 
mitment by  a  magistrate,  contained  in  Const. 
Idaho,  art.  1,  §  8,  is  self-executing.— Davis  v. 
Burke.  21  S.  Ct  210,  179  U.  S.  399,  45  L.  Ed. 
249. 

A  constitutional  provision  which  is  com- 
plete in  itself  needs  no  further  legislation  to 
put  it  in  force,  but  is  self-executing. — Id. 

A  provision  of  a  state  Constitution  giving 
the  Legislature  full  power  to  correct  abuses, 
and  prevent  unjust  discrimination  and  excessive 
charges,  is  self-executing  to  the  extent  that  con- 
tracts made  after  it  went  into  effect  are  subject 
to  the  possibility  of  the  exercise  of  such  power. 
Judgment  (Fla.)  36  So.  174,  47  Fla.  338,  affirm- 
ed.—Tampa  Waterworks  Co.  v.  City  of  Tampa, 
26  S.  Ct.  23,  199  U.  S.  241,  50  L.  Ed.  170. 


— ^  Imposing  liabilities. 

See  10  Cent  Dig.  Const  Law,  8  84. 

The  words  *'shall  be  secured,"  in  Const  Kan. 
art.  12,  §  2,  declaring  the  liability  of  stock- 
holders in  corporations,  are  not  merely  directory 
to  the  legislature  to  make  provision  for  such 
liability,  but  of  themselves  declare  it;  and  to 
this  extent  the  constitution  is  self-executing. 
Judgment  83  F.  288,  23  C.  C.  A.  404,  affirmed.—* 
Whitman  v.  National  Bank  of  Oxford,  20  S.  Ct 
477,  176  U.  S.  559,  44  L.  Ed.  587. 

®=»37.  Validity  of  statutory  proTisions. 

See  10  Cent.  Dig.  Const  Law,  88  36-38. 


—  Conatitntionality  in  general. 

See  10  Cent  Dig.  Const  Law,  8  86. 

The  Montana  Legislature  must  act  in  subor- 
dination to  the  state  Constitution  in  executing 
the  authority  intrusted  to  it  by  Congress  in 
Enabling  Act  Feb.  22,  1889,  c.  180,  §  17,  25 
Stat.  676,  which  granted  certain  public  lands 
to  the  state  for  a  normal  school,  to  be  held,  ap- 
propriated, and  disposed  of  exclusively  for  that 
purpose,  in  such  manner  as  the  Legislature 
should  provide.  Judgment  (Mont.  1906)  83  P. 
874,  affirmed.— State  of  Montana  v.  Rice,  27 
S.  Ct  281,  204  U.  S.  291,  51  L.  Ed.  490. 

There  is  nothing  in  the  federal  Constitution 
which  directly  or  implie<lly  forbids  a  state  to 
confer  judicial  functions  upon  nonjudicial  bod- 
ies. Judgment,  In  re  Consolidated  Rendering 
Co.  (Vt.  1907)  66  A.  790,  affirmed— Consolidat- 
ed Rendering  Co.  v.  State  of  Vermont.  28  S.  Ct. 
178,  207  U.  S.  541,  52  L.  Ed.  327,  12  Ann.  Cas. 
658. 
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—  GontraTeation    of    spirit    of 
CoBstitvtion. 

See  10  Cent  Dig,  Const.  Law,  |  88. 

The  spirit  of  the  federal  Constitution  or  its 
preamble  cannot  be  invoked,  apart  from  the 
words  of  that  instrument,  to  invalidate  a  state 
statute.  Judgment,  Commonwealth  v.  Pear,  66 
N.  E.  719,  183  Mass.  242,  67  L.  R.  A.  935,  and 
Same  v.  Jacobson,  Id.,  affirmed. — Jacobson  v. 
Commonwealth  of  Massachusetts,  25  S.  Ct.  358, 
197  U.  S.  11,  49  L.  Ed.  643,  3  Ann.  Cas.  765. 

■ 

■^=»41.  Persons  entitled  to  raise  consti- 
tntional  questions. 

See  10  Cent  Dig.  Const  Law,  IS  89-41. 


K  40;    89  Cent 


— '  In  seneraL 

See  10  Cent  Dig.  Const  Lair,  Si 
Dig.  Penalties,  I  U. 

The  owner  of  land  granted  to  the  state  of 
California  under  the  swamp-land  act  (9  Stat 
iS19)  is  not  entitled  to  set  up,  against  proceedings 
to  enforce  an  assessment  on  the  land  under  a  law 
of  the  state  for  the  purpose  of  draining  it,  that 
4Buch  law  impairs  the  obligation  of  a  contract 
created  between  the  state  and  the  United  States 
by  the  state's  acceptance  of  the  swamp-land  act, 
that  the  proceeds  of  the  lands  should  be  applied 
to  reclaiming  them,  since  it  is  for  the  United 
States  to  complain  of  the  breach  of  such  con- 
tract, not  a  third  party,  and  the  appropriation 
of  the  proceeds  of  the  lands  granted  rests  solely 
in  the  good  faith  of  the  state.— Hagar  v.  Recla- 
mation Dist.  No.  108,  111  U.  S.  701.  4  S.  Ct 
663,  28  L.  Ed.  569,  affirming  (C.  C.)  Reclamation 
Dist  No.  108  V.  Hagar,  4  F.  366. 

A  party  whose  interests  are  affected  by  a 
state  statute  cannot  set  up  that  the  statute  is 
void  under  the  federal  constitution,  as  impairing 
the  obligation  of  a  contract  to  which  he  is  not 
a  party  .—Williams  v.  Eggleston,  18  S.  Ct  617, 
170  U.  S.  304,  42  K  Ed.  1047. 

A  voter  who  does  not  allege  that  he  ever 
was  registered  or  ever  made  any  application  to 
be  registered,  but  who,  so  far  as  appears,  may 
have  been  entitled  to  apply  for  registration,  is 
not  in  a  position  to  impugn  the  constitutionality 
of  a  statute  for  registration  on  the  ground  that 
it  in  effect  required  a  longer  residence  in  the 
county  than  was  required  by  the  constitution  of 
the  state,  and  otherwise  unreasonably  impeded 
the  exercise  of  the  constitutional  right  of  voting. 
—Wiley  V.  Sinkler,  21  S.  Ct  17,  179  U.  S.  58, 
45  L.  EM.  84. 

A  party  will  not  be  heard  to  question  the 
constitutionality  of  a  statute  unless  he  shows 
that  some  right  of  his  is  impaired  or  prejudiced 
thereby.— Red  River  Val.  Nat  Bank  v.  Craig,  21 
S.  Ct.  703,  181  U.  S.  548,  45  L.  Ed.  994. 

The  conjectural  effect  upon  the  property 
rights  of  an  owner  of  property  abutting  on  a 
street  improvement  of  an  ordinance  confining 
the  right  to  labor  on  such  improvement  to  resi- 
dent citizens  is  too  remote  and  uncertain  to  be 
available  as  a  defense  to  a  suit  to  enforce  pay- 
ment of  a  lien  on  such  property  for  its  propor- 
tion of  the  cost  of  the  improvement.  Judgment, 
Kelly  V.  Chadwick,  29  So.  295,  104  La.  719,  af- 
firmed.—Chadwick  V.  KeUy,  23  S.  Ct  175,  187 
r.  S.  540,  47  L.  Ed.  293. 

The  objection  that  the  privileges  and  immu- 
nities of  citizens  of  the  several  states,  secured 
to  the  citizens  of  each  state  by  the  federal  con- 
stitution, are  infringed  by  a  municipal  ordinance 
confining  the  right  to  labor  on  works  of  munici- 
pal improvement  to  resident  citizens,  is  not  avail- 
able as  a  defense  to  a  suit  to  enforce  the  pay- 
ment of  a  lien  on  abutting  property  for  its  pro- 
portion of  the  cost  of  the  improvement — Id. 

An  objection  that  a  state  statute  violates 
the  federal  Constitution  because  it  does  not  pro- 
vide for  notice  to  those  who  may  be  affected 


by  it  is  not  available  to  a  parly  who  was  In  fact 
given  notice,  and  who  at  the  hearing  objected  to 
the  action  proposed  to  be  taken  under  such  stat- 
.ute.  Judgment,  Detroit,  Ft  W.  &  B.  I.  Ry.  v. 
Commissioner  of  Railroads,  86  N.  W.  842,  127 
Mich.  219,  62  L.  R.  A.  149,  affirmed.— Detroit 
Ft  W.  &  B.  I.  Ry.  V.  Osbom,  23  S.  Ct  540. 189 
U.  S.  383,  47  L.  Ed.  860. 

Nonresident  owners  of  lands  within  the 
levee  district  created  by  Act  Ark.  Feb.  15,  1893, 
p.  31,  who  do  not  assert  the  existence  of  condi- 
tions which,  under  section  11  of  that  act,  as 
amended  in  Act  Ark.  April  2,  1895,  p.  88,  §  1, 
would  entitle  them  to  personal  service  of  sum- 
mons in  a  suit  to  enforce  the  payment  of  levee 
taxes,  cannot  object  that  they  were  deprived  of 
their  property  without  due  process  of  law  bjr  a 
decree  of  sale  because  the  verified  complaint 
in  a  suit  to  collect  such  taxes  was  insufllcient 
by  reason  of  its  failure  to  deny  the  existence  of 
such  conditions,  to  sustain  service  by  publica- 
tion. Decree  (1905)  85  S.  W.  252,  74  Ark.  174^ 
affirmed.— Ballard   v.   Hunter.    27   S.   Ct   261, 

204  U.  S.  241,  51  L.  Ed.  461. 

The  question  whether  a  state  statute  gir- 
ing  a  li^n  upon  a  vessel,  enforceable  in  a  state 
court,  for  materials  and  supplies  furnished  on 
the  credit  of  the  vessel,  is  an  unconstitutional 
infringement  upon  the  exclusive  admiralty  jur- 
isdiction of  the  federal  courts  of  liens  of  a  mari- 
time character,  is  not  open  in  a  case  in  which 
no  maritime  lien  is  asserted.  Judgment,  De* 
laney  Forge  &  Iron  Co.  v.  Iroquois  Transp. 
Co.  (1905)  105  N.  W.  527.  142  Mich.  84;  The 
Winnebago,  Id.,  affirmed.- Iroquois  Transp.  Co. 
V.  De  Laney  Forge  &  Iron  Co.,  27  S.  Ct  509, 

205  U.  S.  354,.51  L.  Ed.  836. 

A  judgment  of  a  state  court  which  does 
not  so  enforce  a  state  statute  as  to  deprive  the 
party  complaining  of  rights  which  are  protect- 
ed by  the  federal  Constitution  will  not  be  re- 
versed in  the  Supreme  Court  of  the  United 
States  because  such  statute,  when  enforced 
against  a  class  to  which  the  party  complaining 
does  not  belong,  may  work  a  deprivation  of 
such  constitutional  rights.  Judgment,  State  ▼• 
Lee  (1905)  59  A.  1118.  affirmed.— Lee  v.  Sute 
of  New  Jersey,  28  S.  Ct  22,  207  U.  S.  67,  52 
L.  Ed.  106. 

An  abutting  owner  of  property  on  which 
dwellings  have  been  erected  cannot  deny  the  va- 
lidity of  Act  May  19,  1896,  29  Stat.  12o,  c.  206w 
creating  a  drainage  system  in  the  District  of 
Columbia,  which  affects  only  owners  of  unim- 
proved property.  Judgment  (1907)  29  App.  D. 
C.  563,  reversed.- District  of  Columbia  v. 
Brooke,  29  S.  Ct.  560,  214  U.  S.  138,  53  L.  Ed. 
941. 


The  availability  for  burial  puiposee  of 
large  tracts  of  land  within  the  limits  of  the  city 
of  San  Francisco  cannot  be  alleged  by  a  ceine- 
tery  association  ownln|;  a  burial  ground  within 
those  limits,  to  invalidate,  under  the  federal 
Constitution,  an  ordinance  forbidding  the  burial 
of  the  dead  within  the  city  and  county  of  San 
Francisco.  Decree  (1907)  93  P.  70. 152  Cal.  464. 
14  A.  &  E.  Ann.  Cas.  1080,  affirmed.— Lanrel 
Hill  Cemetery  v.  City  and  County  of  San  Fran- 
cisco, 30  S.  Ct  801.  216  U.  S.  358^  54  L.  Bd. 
515. 

Only  nonresident  shareholders  in  a  nation- 
al bank  can  complain  of  the  supp9sed  invalidity* 
as  to  them,  of  the  retroactive  features  of  Act 
Ky.  Msrch  21,  1900  (Acts  1900,  c  23),  making 
it  the  duty  of  certain  officers  of  the  bank  to 
list  its  shares  of  stock  for  taxation,  and  re- 
quiring the  bank  to  i>ay  the  tax,  and  a  penalty 
for  delinquency. — Citizens*  Nat.  Bank  v.  Com- 
monwealth of  Kentucky,  to  use  of  Boyle  Coun- 
ty, 30  S.  Ct  532,  217  U.  S.  443,  54  L.  Ed.  832. 

One  not  affected  by  the  provisions  of  a 
statute  cannot  urge  its  unconstitutionality. — 
(1910)  Brown-Forman  Company  v.  Common- 
wealth of  Kentucky,  30  S.  Ct,  578,  217  U.  S.  563, 
54  L.  Ed.  883,  affirming  judgment  Brown-Fore- 
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man  Co.  ▼.  Same  (1907)  101  S.  W.  S21,  125  Ky. 
402. 

The  directors  of  a  corporation  do  not  repre- 
sent the  bondholders,  so  as  to  urge  the  invalid* 
Ity  as  to  them  of  a  statute  repealing  the  cor< 

S orate  charter.— (1910)  Calder  y.  People  of 
tate  of  Michigan  ex  rel.  Attorney  General,  31 
S.  Ct.  122,  218  U.  S.  591.  54  L.  Ed.  1163.  af- 
firming judgment  People  v.  Calder  (1908)  117 
N.  W.  314.  153  Mich.  724,  126  Am.  St.  Rep. 
550. 

One  who  can  satisfy  the  requirement  of 
Laws  N.  Y.  1910,  c.  348,  for  licensing  private 
bankers,  that  the  applicant  for  license  must 
have  been  continuously  for  five  years  immedi- 
ately preceding  his  application  a  resident .  of 
the   United   States,  cannot  complain  that  such 

8 ro vision  is  unconstitutional. — (1911)  E2ngel  v. 
I'MaUey,  31  8.  Ct.  190,  219  U.  S.  128^  55  L. 
Ed.  128,  affirming  decree  (C.  C.  1910)  182  F. 
365. 

A  savings  bank,  so  far,  at  least,  as  its 
rights  are  involved  In  those  of  its  depositors, 
may  raise  the  objection  that  property  is  taken 
without  due  process  of  law  by  LaWs  Mass. 
1907,  c.  340,  i>roviding  that  deposits  which 
have  remained  inactive  and  unclaimed  for  30 
years,  where  the  claimant  is  unknown  or  the 
depositor  cannot  be  found,  shall  be  paid  to 
the  treasurer  and  receiver  general,  to  be 
held  by  him  as  trustee  for  the  true  owner  or 
his  legal  representatives.— (1911)  Provident  In- 
stitution for  Savings  in  Town  of  Boston  v. 
Malone.  31  S.  Ct  661,  221  U.  S.  660,  55  L 
Ed.  899,  34  L.  B.  A.  (N.  S.)  1129,  affirming 
judgment  (1909)  Malone  v.  Provident  Institu- 
tion for  Savings  in  Boston,  86  N.  E.  912,  201 
Mass.  23. 

A  corporation  operating  a  railroad  in  the 
state  cannot  challenge  the  validity  of  Act  Ark. 
March  8,  1907,  p.  162.  abolishing  the  fellow 
servant  rule,  because  such  statute  may  make 
an  unconstitutional  discrimination  between  in- 
dividuals and  corporations  engaged  in  mining, 
but  not  operating  railroads.— (1911)  Aluminum 
Co.  of  America  v.  Ramsey,  32  S.  Ct  76.  222 
U.  S.  261,  56  L.  Ed.  186,  affirming  judgment 
(1909)  117  S.  W.  668,  89  Ark.  522. 

Children  of  a  decedent  who,  because  of 
their  relationship,  are  assessed  at  the  lowest 
rate  fixed  by  Laws  N.  Y.  1896.  c.  908,  imposing 
a  tax  when  property  is  transferred  by  deed 
intended  to  take  effect  at  the  death  of  the 
grantor,  cannot  urge  that  such  statute  op- 
erates to  deny  the  equal  protection  of  the  laws 
because  transfers  to  collaterals  and  strangers 
In  blood  are  taxed  a  higher  rate.— (1912)  Keeney 
V.  Comptroller  of  State  of  New  York,  32  S. 
Ct.  106,  222  U.  S.  525.  56  L.  Ed.  299.  38  L.  R. 
A.  (N.  S.)  1139.  affirming  judgment  (1909)  In 
re  Keeney's  Estate,  87  N.  B.  428.  194  N.  T. 
281. 

One  who  does  not  appear  to  have  imported 
black  powder  from  outside  the  state  cannot 
raise  the  question  of  the  validity  under  the 
conunerce  clause  of  the  federal  Constitution  of 
the  provisions  of  Laws  Kan.  1907.  c.  250.  mak- 
ing it  unlawful  to  sell,  offer  for  sale,  or  deliver 
black  powder  for  use  in  any  coal  mines  in  the 
state  except  in  original  sealed  packages  con- 
taining 12^  pounds  of  powder.— (1912)  Wil- 
liams V.  Walsh.  32  S.  Ct  137,  222  U.  S.  415.  56 
L.  Kd.  253.  affirming  order  (1908)  Ex  parte 
Williams.  98  P.  777,  79  Kan.  212. 

Requirements  of  Laws  Tex.  1907,  c.  123, 
as  to  licensing  and  registering  medical  prac- 
titioners, which  do  not  contemplate  inquiry 
into  applicant's  knowledge,  held  not  to  in- 
fringe the  rights,  under  Const  U.  S.  Amend. 
14,  of  a  person  holding  a  diploma  from  a  school 
of  osteopathy,  who  has  not  presented  this  di- 
ploma to  the  board  of  medical  examiners  creat- 
ed by  statute.— (1912)  Collins  v.  State  of  Tex- 


as, 32  S.  Ct.  286,  223  U.  S.  288,  56  L.  Ed. 
439,  affirming  judgment  (1909)  Ex  parte  Col- 
lins. 121  S.  W.  501.  57  Tex.  Cr.  R.  2. 

An  osteopath  whose  constitutional  rights 
are  not  infringed  by  Laws  Tex.  1907.  c.  123. 
as  to  registration  and  licenses,  cannot  complain 
that  the  statute  may  be  unconstitutional  in 
other   cases. — Id. 

Only  hotel  keepers  having  less  than  25 
bedrooms  can  assail  validity  of  discrimination 
in  favor  of  larger  hotels  by  an  ordinance  for- 
bidding the  keeping  of  billiard  tables  for  hire, 
except  by  hotel  keepers  having  25  or  more  bed- 
rooms.—Murphy  V.  People  of  State  of  Califor- 
nia, 32  S.  (St  697,  226  U.  S.  623,  66  L  Ed. 
1229,  41  L.  R.  A.  (N.  S.)  163. 

Reduction  in  interstate  sales  of  nonresi- 
dent manufacturer  by  reason  of  state  regis- 
tration and  inspection  laws  affecting  the  right 
of  importing  purchasers  to  sell  in  original  pack- 
ages gives  him  standing  to  challenge  the  valid- 
ity of  such  act  as  unconstitutional  regulation 
of  interstate  commerce.— Savage  v.  Jones,  32 
S.  Ct.  715,  226  U.  S.  601,  ^6  L.  Ed.  1182. 

Only  those  injuriously  affected  by  discrim- 
inatory features  of  a  state  statute  can  urge  its 
invalidity  under  Const.  U.  S.  Amend.  14.  as 
denying  equal  protection  of  the  laws.— Stand- 
ard Stock  Food  Co.  v.  Wright.  32  S.  Ct.  781, 
225  U.  S.  540,  66  L  Ed.  1197. 

A  resident  owner  of  shares  in  a  foreign  cor- 
poration having  no  taxable  property  in  the  state 
cannot  complain  that  Burns'  Ann.  St.  Ind.  1908, 
{§  10,143.  10,233.  10.234,  providing  for  taxa- 
tion of  such  shares,  deny  equal  protection  of  the 
laws,  because  making  no  allowance  where  the 
corporation  has  property  taxed  in  the  state  as 
they  do  in  case  of  domestic  corporations. — Dar- 
nell V.  State  of  Indiana.  33  S.  Ct.  120,  226  U. 
S.  390.  57  L.  Ed.  267,  affirming  judgment  90  N. 
E.  769.  174  Ind.  143. 

One  whose  rights  ara  not  affected  by  the 
period  of  limitation  established  by  a  statute  can- 
not question  the  constitutionality  of  such  limi- 
tation.~Pittsburg  Steel  Co.  v.  Baltimore  Equita- 
ble Soc..  33  S.  Ct  167.  226  U.  S.  455.  57  L.  Ed. 
297.  affirming  judgment  77  A.  266.  113  Md.  77. 

An  interstate  carrier  who  has .  refused  to 
furnish  cars  for  intrastate  transportation,  as 
required  by  Act  Ark.  April  19, 1907  (Laws  1907, 
pp.  454,  463)  §§  1,  17.  cannot  test  the  constitu- 
tionality of  the  act  as  affecting  interstate  com- 
merce in  a  suit  to  enjoin  actions  to  recover  pen- 
alties for  violation  of  its  provisions,  where  pro- 
visions affecting  interstate  commerce  are  separa- 
ble from  the  remaining  provisions.— Hampton 
V.  St.  Louis.  I.  M.  &  S.  R.  Co.,  33  S.  Ct.  263,  227 
U.  S.  456.  57  L.  Ed.  596,  reversing  decree  (C.  C.) 
St.  Louis,  I.  M.  &  S.  Ry.  O).  v.  Hampton,  162  F. 
693. 

An  owner  of  the  bed  and  shore  of  the  St. 
Marys  river,  having  no  property  right  in  the  flow 
of  the  river  which  has  been  taken  by  the  United 
States  under  Act  March  3.  1909.  §  11.  cannot 
complain  because  under  section  12  of  that  act 
the  Secretary  of  War  may  lease  any  water  pow- 
er resulting  from  the  conservation  of  the  flow 
of  the  river  and  the  works  the  government  may 
construct.— United  States  v.  Chandler-Dunbar 
Water  Power  Co.,  33  S.  Ct  667,  229  U.  S.  53, 
57  L.  Ed.  1063. 

Penal  provisions  of  Laws  W.  Va.  1907,  c.  41 
(Code  Supp.  1909.  c.  54.  f§  2496al,  2496a2).  fix- 
ing maximum  fare  at  two  cents  per  mile,  are 
not  open  to  constitutional  attack,  where  the 
highest  state  court  has  held  that  a  railroad  is 
excepted  from  the  operation  of  the  penalty  clause 
pending  prosecution  in  good  faith  of  a  suit  to  de- 
termine whether  the  statute  is  confiscatory  as 
applied  to  such  company.— Chesapeake  &  O.  R. 


TUs  Digest  la  eompiled  oa  the  Key-Nmnber  Systam*   For  explaaatioa,  see  paRS  ill. 
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Co.  V.  Conley,  33  S.  Ct.  985,  230  U.  S.  513,  57 
L.  Ed.  1597. 

A  territorial  statute  governing  tax  sales  can- 
not be  attacked  because  it  may  be  so  construed 
as  to  deny  due  process  of  law,  but  plaintiff  must 
show  that  in  his  case,  the  effect  of  the  statute  is 
to  deprive  him  of  his  property  without  due  pro- 
cess of  law.— Straus  v.  Foxworth,  34  S.  Ct.  42, 
231  U.  S.  162,  58  L.  Ed.  168. 

One  against  whom  judgment  was  rendered  on 
a  claim  not  arising  in  interstate  commerce  may 
not  urge  invalidity,  under  commerce  clause  of 
federal  Constitution  and  Interstate  Commerce 
Act  Feb.  4,  1887,  and  its  amendments,  of  Acts 
Tex.  31st  Leg.  c.  47,  allowing  attorney's  fee  to 
plaintiff  in  a  suit  for  overcharges  on  freight,  or 
for  lost  or  damaged  freight,  or  for  stock  killed 
by  negligence  of  the  railroad  company  and  not 
paid  within  30  days.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Cade,  34  S.  Ct.  678,  233  U.  S.  642, 

58  L.  Ed.  1135. 

The  validity  of  Acts  Tex.  3l8t  Leg.  c.  47, 
allowing  attorney's  fee  to  successful  plaintiff  in 
suits  against  railroads  on  certain  designated 
claims,  may  not  be  assailed  by  defendant  on  the 
ground  that  natural  persons  only  may  avail 
themselves  of  its  benefits. — Id. 

A  railway  company  cannot  complain  for  its 
employes  of  the  repugnancy  to  the  due  process  of 
law  and  equal  protection  of  the  laws  clauses  of 
the  federal  Constitution  of  Laws  N.  Y.  1897,  c. 
415,  §  10,  as  amended  by  Laws  1908,  c.  442,  re- 
quiring semimonthly  payment  of  wages  of  rail- 
way employes. — Erie  R.  Co.  v.  Williams,  34  S. 
Ct.  761,  233  U.  S.  685,  58  L.  Ed.  1155,  51  L. 
R.  A.  (N.  S.)  1097,  affirming  judgment  92  N.  E. 
1084,  199  N.  Y.  525. 

A  resident  of  the  District  of  Columbia,  fail- 
ing to  show  compliance  with  the  laws  of  the  Dis- 
trict as  to  registering  automobiles  and  licensing 
operators,  or  that  he  has  applied  for  local  identi- 
fying tags,  required  i)y  Laws  Md.  1910,  c.  207, 
§  140a,  to  a  limited  use  of  the  highways  by  non- 
residents, cannot  complain  that  residents  of  the 
District  are  not  among  those  to  whom  this  privi- 
lege is  granted. — Hendrick  y.  State  of  Maryland, 
35  S.  Ct.  140,  235  U.  S.  610,  59  L.  Ed.  385. 

An  automobile  owner  cannot  complain  of  dis- 
crimination, under  Laws  Md.  1910,  c.  207,  for 
licensing  automobiles  because  the  fee  is  graduat- 
ed according  to  the  horse  power  where  the  power 
of  his  car  does  not  appear.— Id. 

A  carrier  cannot  object  on  constitutional 
grounds  to  procedure  under  Ky.  St.  §  829,  to  re- 
cover payments  in  excess  of  rates  found  by  State 
Railroad  Commission  to  be  reasonable,  because 
it  cannot  produce  evidence  other  than  that  pre- 
sented to  the  Commission  at  a  trial  in  the  court, 
unless  the  court  is  satisfied  that  the  evidence 
could  not  have  been  produced  before  the  Commis- 
sion with  reasonable  diligence,  where  no  defense 
is  shown  that  the  carrier  has  not  either  inter- 
posed or  waived  before  the  Commission. — Louis- 
ville &  N.  R.  Co.  V.  Finn,  35  S.  Ct.  146,  235  U. 
S.  601,  59  L.  Ed.  379,  afllrming  order  (D.  C) 
Same  v.  Kentucky  Railroad  Commission,  214  F. 
465. 

An  employer  cannot  object  to  discrimination, 
so  far  as  it  affects  employes,  which  the  Ohio 
Workmen's  Compensation  Act  (Page  &  A.  Gen. 
Code,  i  1465-37  et  seq.)  makcfi  between  em- 
ployes in  shops  with  five  or  more  employ6s  and 
those  in  shops  having  a  lesser  number. — Jeffrey 
Mfg.  Co.  v.  Blagg,  35  S.  Ct.  167,  235  U.  S.  571, 

59  L.  Ed.  364. 

A  person  is  not  precluded  from  complaining 
that  taking  of  his  property  to  satisfy  an  al- 
leged debt  was  without  notice  and  hearing, 
necessary,  under  Const  U.  S.  Amend.  14,  be- 
cause he  had  no  adequate  defense  on  the  merits. 
— Coe*v.  Armour  Fertilizer  Works,  35  S.  Ct.  625, 
237  U.  S.  413,  59  L.  Ed.  1027,  reversing  judg- 


ment Armour  Fertilizer  Works  v.  Parrish  Vege- 
table &  Fruit  Co.,  58  So.  231,  63  Fla.  64. 

Validity  under  due  process  of  law  clause 
of  Const.  U.  S.  Amend.  14,  of  Rev.  St.  Mo. 
1909,  §  10322,  requiring  affidavit  from  officers 
that  corporation  has  not  issued  and  does  not 
own  trust  certificates,  cannot  be  attacked  for 
uncertain  meaning  of  such  term,  by  corporation 
refusing  to  file  affidavit  on  theory  that  it  was 
not  obliged  to  make  any  such  disclosure. — Mal- 
linckrodt  Chemical  Works  v.  State  of  Missouri 
ex  rel.  Jones,  35  S.  Ct  671,  238  U.  S.  41,  59 
L.  Ed.  1192,  affirming  judgment  State  ex  rel. 
Jones  V.  Mallinckrodt  Chemical  Works,  156  S. 
W.  967,  249  Mo.  702. 


—  Estoppel  or  uraiver. 

See  10  Cent  Dig.  Const  Law.   |  4L 

Where  a  landowner  actively  assists  in  the 
religious  dedication  of  his  property  as  a  ceme- 
tery, and  permits  himself  to  be  held  out  to  the 
public  as  one  of  the  officers  of  the  cemetery 
company;,  for  which  a  charter  is  enacted,  but 
which  is  never  formally  organized,  and  to  which 
no  conveyance  of  the  land  is  ever  made,  and 
who  for  20  years,  during  which  he  is  the  man- 
ager of  the  cemetery,  treats  the  land  as  the 
property  of  the  company,  giving  deeds  to  burial 
lots,  signed  by  himself  as  president  thereof,  he 
is  estopped  to  deny  the  right  of  Congress  to 
exercise  the  power  of  amendment  reserved  in 
the  charter,  and  change  the  regulations  control- 
ling the  property,  on  the  ground  that,  as  his 
title  has  never  been  conveyed  to  the  company, 
such  amendatory  act  would  have  the  effect  to 
deprive  him  of  his  property  without  due  com- 
pensation.—Close  V.  Glen  wood  Cemetery,  107  U. 
S.  466,  2  S.  Ct.  267,  27  L.  Bd.  408. 

After  instituting  proceedings  in  a  court, 
plaintiff  cannot  be  heard  to  say  that  the  law 
establishing  the  court  is  unconstitutional  be- 
cause it  establishes  a  court  unknown  to  the 
constitution,  though  plaintiff  invoked  the  juris- 
diction of  that  court  from  fear  that  otherwise 
it  might  lose  its  rights.— Great  Falls  Mfg.  Co.  v. 
Garland,  124  U.  S.  581,  8  S.  Ct.  631,  31  L.  Ed. 
527,  affirming  decree  (C.  C.)  25  F.  521. 

Acts  Tenn.  1881,  c.  96,  f  9,  relating  to  the 
taxing  district  of  Shelby  county,  requires  every 
dealer  in  merchandise  of  whatever  kind  to  pay 
an  annual  license  tax,  and,  in  addition  thereto, 
if  he  employ  no  capital,  a  percentage  on  his 
gross  yearly  commissions  or  charges;  payment 
of  such  percentage  to  be  secured  by  a  bond  giv- 
en on  the  issuance  of  the  license.  Held,  that 
one  who  takes  out  a  license  and  gives  the  bond 
cannot  afterwards  escape  payment  of  the  per- 
centage tax  on  the  ground  that  his  business 
for  the  year  consisted  entirely  in  taking  orders 
for  nonresident  merchants,  and  that  the  tax 
would  therefore  be  a  burden  on  interstate  com- 
merce.—Ficklen  ▼.  Shelby  County  Tftxing  Diat., 
145  U.  S.  1,  12  S.  Ct.  810,  36  L.  Bd.  601,  dia- 
tinguishing  Robbins  v.  Shelby  County  Taxing 
Dist.,  120  U.  S.  489,  7  S.  Ct  592,  30  L.  Ed. 
694. 

Const.  Colo,  art  11,  f  6^  forbids  a  county, 
under  any  circumstances,  to  issue  bonds  beyond 
a  certain  amount,  and  limits  the  right  to  issue 
bonds,  without  a  previous  vote  of  the  qualified 
electors  of  the  county,  to  half  such  amount. 
Gen.  Laws  1877,  p.  218,  \  30,  provides  that  the 
board  of  county  commissioners  of  each  county 
shall  make  out  semiannual  statements  showing 
the  debt  owed  by  the  county,  payments  there- 
on, and  rate  of  interest,  and  snaLll  cause  such 
statements  to  be  entered  on  their  records,  open 
to  the  inspection  of  the  public  at  all  times. 
Lake  county,  being  already  indebted  beyond  the 
constitutional  limit,  issued  bonds  containing  a 
recital  that  the  issue  was  by  virtue  of  a  vote 
of  the  qualified  voters  of  the  county,  in  com- 
pliance with  the  general  statute.    Held,  that  the 
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recital  in  the  bonds  did  not  estop  the  county  to 
prove  by  the  county  records  that  the  bonds  were 
issued  in  violation  of  the  constitution,  and  were 
therefore  void.— Sutliflf  v.  Lake  County  Com'rs, 
147  U.  S.  230,  13  S.  Ct.  318.  37  Ll  Ed.  145, 
following  Dixon  County  v.  Field,  111  U.  S.  83, 
4  S.  Ot.  315.  28  L.  Ed.  360.  and  Lake  County 
V.  Graham,  130  U.  S.  674,  9  S.  Ct.  654,  32  L. 
£d.  1065,  and  distinguishing:  Chaffee  County 
ConaTra  v.  Potter,  142  U.  S.  355.  12  S.  Ct  216, 
35  L.  Ed.  1040. 

The  act  of  October  1,  1890,  offered  to  sugar 
producers  a  certain  bounty  on  sugar.  The  act 
of  August  19,  1894,  repealed  the  former  act,  and 
forbade  the  pajrment  of  bounties.  The  act  of 
March  2,  18^,  appropriated  money  for  the  pay- 
ment of  the  bounty  on  sugar  produced  previous 
to  August  28.  1894.  Held,  that  the  equitable 
obligation  of  the  government  to  pay  the  bounty 
was  not  affected  by  the  question  of  the  con- 
stitutionality of  the  bounty  provision;  no  at- 
tack thereon  having  been  made  by  any  govern- 
ment officer  during  three  years  of  its  operation, 
and  the  payments  thereunder  having  been  made 
without  objection. — United  States  v.  Realty  Co., 
163  U.  S.  427,  16  S.  Ct.  1120,  41  L.  Ed.  215. 

A  person  may,  by  his  acts  or  omission  to 
act,  waive  a  right  which  he  might  otherwise 
have  under  the  constitution  of  the  United  States. 
—Pierce  v.  Somerset  Ry.,  19  S.  Ct  64, 171  U.  S. 
641,  43  L.  Ed.  316. 

Landowners  are  not  estopped  to  deny  the 
constitutionality  of  a  statute  authorizing  as- 
sessments for  a  local  improvement,  as  against 
one  who  purchased,  in  the  open  market  and  on 
the  advice  of  counsel,  bonds  which  such  assess- 
ments, if  valid,  Would  be  used  to  pay,  merely  be- 
cause they,  or  some  of  them,'  had  secured  the 
passage  of  the  act  providing  for  the  improve- 
ment, had  participated  in  the  organization  of 
the  assessment  district,  and  in  various  ways 
proceeded  under  the  assumption  that  the  act 
was  valid.  Decree  95  F.  883,  37  C.  C.  A.  309, 
affirmed.— O'Brien  v.  Wheelock,  22  S.  Ct  354, 
184  U.  S.  450,  46  L.  Ed.  636. 

A  railroad  company,  by  incorporating  under 
a  general  act,  is  estopped  to  contest  the  validity, 
under  the  federal  Constitution,  of  the  provisions 
of  that  act  regulating  railroad  rates,  which 
formed  one  of  the  burdens  attached  by  the  stat- 
ute to  the  privilege  of  becoming  anr  incorporated 
body.  Judgment,  Commissioner  of  Railroads 
V.  Grand  Rapids  &  I.  Ry.  Co.,  89  N.  W.  967, 
130  Mich.  248,  9  Detroit  Leg.  N.  10,  affirmed.— 
Grand  Rapids  &  I.  Ry.  Co.  v.  Osborn,  24  S.  Ct 
310,  193  U.  S.  17,  48  L.  Bd.  598. 

An  objection  that  the  frontage  rule  of  as- 
sessment for  a  public  improvement,  prescribed 
by  87  Ohio  Laws,  p.  113,  operated  as  a  denial 
of  due  process  of  law»  cannot  be  urged  to  de- 
feat the  collection  of  the  assessments,  by  abut- 
ting owners  who  petitioned  for  the  improvement 
under  the  act,  actively  participated  in  carrying 
out  the  work,  recognized  the  justice  of  the  as- 
sessments from  time  to  time  during  its  progress, 
and  signed  a  statement,  for  the  purpose  of  in- 
ducing the  issuance  and  purchase  of  county 
improvement  bonds,  practically  to  the  effect  that 
the  work  had  been  properly  done  and  that  there 
was  no  defense  to  the  bonds. — Shepard  v.  Bnr- 
ron.  24  S.  Ct.  737,  194  U.  S.  553,  48  L.  Ed. 
1115. 

A  waiver  of  the  objection  that  vested  rights 
of  the  railroad  companv  under  the  Northern 
Pacific  land  grant  are  interfered  with  by  the 
provisions  of  Act  July  1,  1898,  c.  546  (30  Stat 
507,  620),  enacted  to  settle  disputes  arising  out 
of  conflicting  rulings  in  the  Land  Department 
with  reference  to  the  eastern  terminus  of  the 
railroad  as  affecting  its  land  grant,  results  from 
the  acceptance  of  that  act  by  the  successor  in 
interest   of   the  railway   grantee.— Humbird   v. 


Avery,  25  S.  Ct  123,  195  U.  S.  480,  49  L.  Ed. 
286. 

An  agreement  between  rival  gas  companies 
to  fix  the  price  for  gas,  in  violation  of  the  Illi- 
nois anti-trust  act  of  June  11,  1891  (Laws  111. 
1891,  p.  206),  does  not,  after  they  cease  to  act 
under  it,  defeat  their  right  to  invoke  the  due 
process  of  law  clause  of  the  federal  0>nstitu- 
tion  to  prevent  the  enforcement  of  a  municipal 
ordinance  which,  by  establishing  unremunera- 
tive  rates,  has  the  effect  of  taking  private  prop- 
erty for  public  use  without  just  compensation. 
— Peoria  Gas  &  Electric  Co.  v.  City  of  Peoria, 
26  S.  Ot  214,  200  U.  S.  48,  50  L.  Ed.  366. 

One  who  has  not  appeared  and  been  heard 
on  classiQcation  given  by  an  ordinance  provid- 
ing for  licensing  occupations  cannot  urge  on  the 
federal  Supreme  Court  that  he  has  been  unjust- 
ly discriminated  against,  in  that  he  has  been 
classified  so  as  to  subject  him  and  his  business 
to  a  higher  license  tax  than  that  required  of 
others  in  the  same  business.— Bradley  v.  City' 
of  Richmond,  33  S.  Ct  318,  227  U.  S.  477,  57 
L.  Ed.  603,  affirming  judgment  66  S.  E.  872, 
110  Va.  52i. 

^=>44.  DeterminatloiL   of    oonstitntional 
qneBtioBS. 

See  10  Cent  Dig.  ConBt  Law,  H  42-47;    44  Cent 
Dig.  Statut  8  66. 


^—  Neoeaslty  *  of  '  determiiiatloii. 

See  10  Cent.  Dig.  Const.  Law,  ||  43-46. 

The  power  of  a  court  to  pass  upon  the  con- 
stitutionality of  an  act  of  the  legislature  should 
not  be  invoked  by  means  of  an  amicable  suit, 
especially  where  there  19  an  agreed  statement 
of  facts.  This  power  is  the  supreme  judicial, 
function,  and  its  exercise  is  only  legitimate  in 
the  last  resort,  in  the  determination  of  an  earn- 
est and  vital  controversy.— Chicago  &  G.  T.  Ry. 
Co.  V.  Wellman,  143  U.  S.  339,  12  S.  Ct.  400,  36 
L.  Ed.  176,  affirming  judgment  Wellman  v. 
Chicago  &  G.  T.  Ry.  Co.,  83  Mich.  592,  47  N. 
W.  489. 

Act  Tenn.  March  29,  1887,  §  3,  declares 
that,  when  a  foreign  corporation  does  business 
in  the  state,  process  may  be  served  on  any  of  its 
agents  found  in  th,e  county  where  ^uit  is 
brought,  "no  matter  what  character  of  agent 
such  person  may  be."  Held,  that  it  wais  imma- 
terial whether  the  quoted  clause  violates  the 
provision  of  the  fourteenth  amendment  relating 
to  due  process  of  law,  where  the  agent  on  whom 
process  was  served  in  the  case  at  bar  was  suf- 
ficiently representative  to  give  the  court  juris- 
diction over  the  corporation.^!!onnecticut  Mut 
Life  Ins.  Co.  v.  Spratley,  19  S.  Ct  308,  172 
U.  S.  602,  43  L.  Ed.  569. 

A  bill  to  set  aside  a  tax  sale,  which  does 
not'  charge  that   the   statutory  procedure  was 
not  stricUy  pursued,  but  relies  on  the  failure 
of  ,th6  sheriff's  return  of  sale  to  set  forth  a 
compliance  with  such  procedure,  cannot  be  main- 
tained on  the  theory  that,  as  the  statute  vali- 
dated tax  deeds  notwithstanding  any  irregulari-- 
ties  in  the  sale  not  appearing  on  the  record, 
plaintiff  wag  deprived  of  his  property  without- 
due  process  of  law,  as  this  is  an  attempt  to  test 
the  constitutionality  of  the  law  without  showing' 
that  plaintiff  was  injured  by  its  application. — 
Turpin  v.  Lemon,  23  S.  Ct  20,  187  U.  S.  51, 

47  L.  Ed.  70. 

An  objection  that  the  equal  protection  of. 
the  laws  is  denied  to  alleged  violators  of  a 
state  local  option  law  because  the  selection  of 
the  jurors  for  the  trial  of  such  offenses  is  not 
restricted,  as  in  other  cases,  to  the  district  in 
which  they  are  committed,  cannot  be  raised  in 
advance  of  the  trial.  Judgment  70  N.  E.  1131, 
68  Ohio  St.  688,  affirmed.— State  of  Ohio  ex  rel. 
Lloyd  V.  Dollison,  24  S.  Ct  703,  194  U.  S.  445, 

48  L.  Ed.  1062. 
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The  objection  tliat  due  process  of  law  is  not 
afforded  an  owner  of  property  used  for  gaming 
purposes  by  Rev.  St  Ohio,  §  4275,  under  which 
a  judgment  against  those  who  won  money  there 
at  gambling,  when  not  impeached  for  fraud  or 
collusion,  is  made  conclusive  evidence  of  the 
amount  of  money  lost  in  an  action  to  charge  the 
property  of  the  owner,  is  not  open  to  such  an 
owner  where  there  is  proof  outside  the  record 
of  the  judgment,  showing  the  amount  of  money 
lost,  given  against  his  objection  that  the  fact 
was  not  in  issue.  Judgments  72  N.  E.  1161, 
1162,  70  Ohio  St  437,  affirmed.— Marvin  v. 
Trout,  26  S.  Ct  81,  199  U.  S.  212,  60  L.  Ed. 
167. 

The  federal  Supreme  Ck>urt  will  not  consid- 
er the  question  of  the  constitutionality  of  the 
clause  of  Hepburn  Act  June  29,  1906,  c.  3591, 
34  Stat  584  (U.  S.  Ck>mp.  St.  Sopp.  1907,  p. 
892),  Imposing  penalties  for  violations  of  its 
provisions  forbidding  railway  carriers  from 
transporting  in  interstate  commerce  commodities 
with  which  they  are  associated  or  in  which  they 
are  interested,  in  an  action  seeking  to  enforce 
such  provisions  by  injunction  or  mandamus,  in 
which  no  recovery  of  penalties  is  sought.  Judg- 
ment and  decree  (C.  C.)  164  F.  215,  reversed.— 
United  States  v.  Delaware  &  H.  Ck>.,  29  S.  Ct 
627,  213  U.  S.  866,  53  L.  Ed.  836. 

Objections  to  the  invalidity  under  the  fed- 
eral Constitution  of  the  provisions  as  to  penal- 
ties in  Gen.  Laws  Tex.  1905,  c.  148,  i  9,  Uz- 
ing  wholesale  dealers  in  oils,  are  not  open  in  a 
civil  suit  brought  by  the  state  to  recover  the 
Uxes  so  imposed.  Judgment  103  S.  W.  489, 100 
Tex.  647,  affirmed.— Southwestern  Oil  Co.  y. 
SUte  of  Texas,  30  S.  Ct  496,  217  U.  S.  114, 
54  L.  Ed.  68a 

The  ralidity  of  the  penalties  prescribed  by 
the  Mississippi  anti-trust  laws  cannot  be  chal- 
lenged in  a  suit  in  which  the  state  contents  it- 
self with  a  bill  in  equity  to  dissolve  an  associa- 
tion which  those  laws  condemn  as  a  combina- 
tion in  restraint  of  trade.— Grenada  Lumber 
Co.  V.  State  of  Mississippi.  30  S.  Ct.  535,  217 
U.  S.  433,  54  L.  Ed.  826,  affirming  decree  (Miss.) 
Retail  Lumber  Dealers'  Ass'n  v.  State,  48  So. 
1021. 

No  objections  to  the  validity  of  a  statute 
will  be  considered  which  do  not  properly  arise 
in  the  case  before  the  court.— Flint  v.  Stone 
Tracy  Co.,  81  S.  Ct  842.  220  U.  S.  107,  56  L. 
Ed.  389,  Ann.  Cas.  1912B,  1812. 

The  possible  unconstitutionally  of  penal- 
ties imposed  by  Act  May  31,  1911  (102  Ohio 
Laws,  p.  224),  for  withholding  the  excise  tax 
levied  on  gross  railway  earnings,  will  not  be 
considered  in  actions  not  involving  an  attempt 
to  enforce  such  penalties,  especially  in  view  of 
section  160,  relating  to  the  severaoili^  of  the 
various  sections  in  the  act— Ohio  Tax  Cases,  84 
8.  Ct  872,  232  U.  S.  576,  58  L.  Ed.  737,  af- 
firming decree  (D.  C.)  203  F.  537. 

The  question  of  the  possible  invalidity  of  the 
ad  valorem  duty  of  35  per  cent,  prescribed  by 
Tariff  Act  I  3y,  as  an  optional  alternative  to 
the  annual  excise  tax  based  on  gross  tonnage, 
will  not  be  considered  in  an  action  for  the  re- 
covery of  the  annual  tonnage  tax,  since  the  pro- 
visions are  separable.— Rainey  v.  United  States, 
34  8.  Ct  429,  232  U.  S.  310,  58  L.  Ed.  617, 
affirming  order  (C.  C.)  United  States  v.  Billings, 
190  F.  359,  and  modifying  judgment  (C.  O.) 
Same  v.  Blair,  Id.  372. 

The  tax  on  gross  receipts  of  sleeping  and 
parlor  car  companies  imposed  under  Laws  Fla. 
3907,  c.  5596,  i  47,  held  not  discriminatory  be- 
cause not  aiiecting  railroads  operating  their 
own  sleeping  cars,  where  there  does  not  appear 
to  be  any  such  railroad  in  the  state. — Pullman 
Ck>.  V.  Knott,  85  S.  Ct  2,  235  U.  S.  23,  59 
L.  Ed.  106. 

On  appeal  from  a  District  Court  refusing 
interlocutory    injunction    tQ   restrain   enforce- 


ment of  order  of  State  Corporation  Commission, 
validity  of  the  penalty  provision  of  the  Arisona 
Constitution  in  advance  of  an  attempt  to  en- 
force it  will  not  be  determined.— Phopnix  Ry. 
Co.  of  Arisona  v.  Geary,  36  S.  Ct  45,  239  U. 
S.  277,  60  L.  Ed.  287,  affirming  decree  (D.  C.) 
209  F.  694. 


— ^  Seope  of  iaqiilry  in  %mnmvmL 

Bee  10  Cent  Dig.  Const  Law,  |8  43-46. 

One  claiming  that  a  state  statute  is  roid, 
for  want  of  due  process  of  law,  is  limited  solely 
to  the  inquiiy  whether,  in  the  case  presented  by 
himself,  the  statute  has  operated  to  deprive  him 
of  his  property  without  due  process;  and  the 
court  will  not  consider  whether,  in  a  different 
case,  the  act  might  so  operate.— Del  CastiUo  t. 
McConnico,  18  S.  Ct  2^,  168  U.  S.  674,  42  U 
Ed.  622. 

Expert  testimony  that  a  certain  employ- 
ment is  not  attended  with  danger  to  the  health 
of  those  engaged  in  it  is  iiot  admissible  to  prore 
that  a  statute  enacted  in  the  exercise  of  the 
police  power  to  preserve  the  health  and  safety 
of  the  employes  engaged  therein  is  not  neces- 
sary. Judgment  State  v.  Cantwell  (Mo.)  78  S. 
W.  569,  179  Mo.  245,  affirmed.—Cantwell  t. 
State  of  Missouri,  26  S.  Ct  749,  199  U.  8. 
602,  60  L.  Ed.  329. 


tloa   In   fftTor  of   eoiutitiitioB» 

See  10  Cent  Dig.  Oonst  Law.  I  4S;    44  Cent  Dig. 
SUtut  I  6S. 

A  local  regulation,  under  which  taxes  are 
imposed,  should  not  be  held  by  the  courts  of  the 
Union  to  be  inconsistent  with  the  national  con- 
stitution, unless  that  conclusion  be  unavoidable. 
—Henderson  Bridge  Co.  ▼.  Ci^  of  Henderson. 
19  S.  Ct  663,  173  U.  S.  692,  48  L.  Ed.  823. 

No  injunction  ought  to  be  awarded  by  a 
federal  court  against  the  enforcement  of  a  state 
railroad  rate  law  which  is  alleged  to  violate  the 
federal  Constitution,  unless  the  case  is  reason- 
ably free  from  doubt— Ex  parte  Young,  2&  S. 
Ct  441,  209  U.  S.  123,  62  L.  Ed.  714,  18  L. 
R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764. 

An  act  of  a  state  Legislature,  fixing  rate* 
for  either  passenger  or  freight  transportation 
is  to  be  regarded  as  prima  facie  valid,  and  the 
onus  rests  upon  the  carrier  to  prove  its  aaser- 
tion  to  the  contrary. — Id. 

It  is  the  court's  duty  to  uphold  a  statute 
when  it  is  fairly  susceptible  of  two  interpre- 
tations, one  which  will  uphold  its  constitution- 
ality, and  the  other  defeat  it,  though  the  former 
be  the  less  natural.— (1909)  United  States  v. 
Delaware  &  H.  Co..  29  S.  Ct  527.  213  U.  8. 
366,  63  L.  Ed.  836,  reversing  Judgment  and  de- 
cree  (0.  C.  1908)  164  F.  215. 

^s»40.  — —  Effeot  of  deeisioB* 

See  10  Cent  Dig.  Const  Law.  |  47. 

The  decisions  of  the  supreme  court  of  the 
United  States  that  the  state  prohibitory  laws 
were  not  operative  on  liquors  imported  and  aold 
in  the  original  packages  did  not  have  the  effect 
to  annul  those  laws,  and  hence  their  re-enact- 
ment was  not  necessary  in  order  to  make  them 
immediately  operative  upon  such  liquors  after 
the  passage  of  the  "Wilson  Bill."— Wilkeraon 
V.  Rahrer,  140  U.  S.  545,  11  S.  Ct  865,  85  U 
Ed.  572,  reversing  decree  (C.  C.)  48  F.  55& 

m.  DISTRIBTTTIOll- OF  OOVEBH- 

MENTAL  POWERS  ANB 

FUNGTIOMS. 

(A)  LEGISLATIVE  POWERS  AND  DELfi- 
QATION  THEREOF. 

Acts  granting  divorce  as  assumption  of  jodicial 
powers,  see  Divorce,  ^=»5. 

Appellate  Jurisdiction  in  cases  involving  dele- 
gation oi  legislative  power,  see  Courts, 
1    885(1%). 
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^=»50.   Nature  and  soope  ia  t^eitertkL 

See  10  Cent.  Dig.  Const.  Law.  |§  48,  48. 

A  legislative  body  has  full  power  to  make 
a  conspiracy  to  do  an  act  punishable  more  se- 
verely than  the  doing  of  the  act  itself.— Clune  v. 
United  States,  159  U.  S.  590,  16  S.  Gt.  125, 
40  L.  Ed.  269. 

^=:»51.  Eaoroaoliineat   on   Jndieiary. 

See  10  Cent  Dig.  Const.  Law,  §8  50-85. 

^=»54.  — ^  DiBxrasitioiL  of  property  and 
adjudioatioa  of  riglitB, 

See  10  Cent.  Dig.  Const  Law.  S8  55-67. 

Act  Jane  29,  1906,  §  15,  authorizing  cer- 
tificates of  naturalization  issued  ex  parte,  to 
be  impeached  where  fraudulentl^r  procured,  is 
not  unconstitutional  as  an  exercise  of  judicial 
power.— Johannessen  v.  United  States,  32  S. 
Ct  613,  225  U.  S.  227,  56  L.  Ed.  1066. 


— —  Remedies  and  procedure. 

See  10  Cent.  Dig.  Const.  Law.  SS  58-69.  71.  80.  81, 
83 ;    40  Cent.  Dig.  Prohib.  |  2. 

The  provision  of  the  Chinese  deportation 
act  of  May  5,  1892,  which  puts  the  burden  of 
proof  upon  a  Chinese  laborer  arrested  for  hav- 
ing no  certificate,  as  well  as  the  requirement  of 
proof  by  one  credible  white  witness  that  he  was 
a  resident  of  the  United  States  at  the  time  of 
the  passage  of  the  act,  is  within  the  acknowledg- 
ed power  of  every  legislature  to  prescribe  the 
evidence  which  shall  be  received,  and  the  effect 
of  that  evidence  in  the  courts  of  its  own  govern- 
ment.—Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698,  13  S.  Ct  1016,  37  L.  Ed.  905. 

Bev.  St.  i§  5151,  5234,  empowering  the 
comptroller "  to  appoint  receivers  for  insolvent 
national  banks,  and  to  make  ratable  assess- 
ments upon  the  stockholders,  does  not  vest  in 
him  a  judicial  power,  in  violation  of  the  consti- 
tution.—Bushnell  V.  Leland,  17  S.  Ct  209,  164 
U.  S.  684,  41  L.  Ed.  598. 

An  unconstitutional  assumption  of  judicial 
functions  was  not  made  by  tne  enactment  of 
Rev.  St.  Ariz.  1887,  par.  837,  which  discharges 
a  motion  for  a  new  trial  by  operation  of  law,  if 
not  acted  upon  at  the  same  term. — James  v. 
Appel,  24  S.  Ct.  222,  192  U.  S.  129,  48  L.  Ed. 
377. 

^=»58.  Eneroaolunent  on  ezeontlTe. 

See  10  Cent  Dig.  Const  Law,  ||  86-88. 

Act  Sept.  27,  1890  (26  Stat.  492),  authoriz- 
ing the  establishment  of  &  public  park  in  the 
District  of  Columbia,  provided  that  the  chief 
of  engineers  of  the  United  States  army,  and  the 
engineer  commissioner  of  the  District  of  Colum- 
bia, with  three  citizens  appointed  by  the  presi- 
dent, should  be  a  park  commission.  Heid,  that 
the  act  was  constitutional,  and  not  an  attempt 
by  congress  to  exercise  the  appointing  power 
since  its  effect  was  merelv  to  lay  upon  the  two 
engineers,  being  officers  already  appointed,  new 
duties  germane  to  their  offices.— Shoemaker  v. 
United  States,  147  U.  S.  282,  13  S.  Ct.  361, 
37  L.  Ed.  170. 

Although  the  constitution  vests  in  the  presi- 
dent **power  to  grant  reprieves  and  pardons  for 
offenses  against  the  United  States,  except  in 
cases  of  impeachment,"  this  does  not  prevent 
congress  from  granting  amnesty,  either  before 
legal  proceedings  are  taken,  during  their  pen- 
dency, or  after  conviction  and  judgment;  and 
It  IS  therefore  competent  for  congress  to  provide 
that  a  witness  who  is  required  to  give  evidence 
tendmg  to  incriminate  himself  shall  never  be 
prosecuted  for  the  offense  to  which  the  testi- 
mony relate8.-Brown  v.  Walker,  161  U.  S.  591. 
?r^  ^  ?^ni^\^  ^'  ^^-  S^^'  affirming  judgment 

No  interference  with  the  constitutional 
functions  of  the  president,  in  connection  with  I 


matters  involved  in  the  relations  between  this 
country  and  the  republic  of  Mexico,  is  made  by 
the  act  of  confess  of  December  28,  1892,  pro- 
viding for  a  suit  in  the  court  of  claims  to  deter- 
mine as  to  the  matter  of  fraud  in  obtaining  an 
award  against  Mexico,  the  amount  of  which 
had  been  paid  by  Mexico  to  the  United  States 
for  the  claimants.  Decree  United  States  v.  La 
Abra  Silver  Min.  Co.,  32  Ct.  CL  462,  affirmed.— 
7^  4^1*  ^^^^l^  Min.  Co.  V.  United  States,  20  S. 
Ct  168,  175  U.  S.  423,  44  L.  Ed.  223. 

^^59.  Delegation  of  powers. 

See  10  Cent.  Dig.  Const  Law.  §|  80-121 


—  In  seneraL 

See  10  Cent  Dig.  Const  Law.  91  89.  90.  93. 

The   recognition   of   the  local   law   by   the 

^^^r'SPi^y^*^'  ®^  ^^^y  ^»  1S98,  c  541,  30  Stat 
544  I U.  S.  Comp.  St  1901,  p.  3418],  in  the  mat- 
ter of  exemptions,  dower,  priority  of  payments, 
and  the  like,  does  not  render  the  act  void  as  an 
attempt  by  congress  unlawfully  to  delegate  its 
legislative  power.— Hanover  Nat.  Bank  v. 
Moyses,  22  S.  €t  857,  186  U.  S.  181,  40  L.  Ed. 
lllo. 

Supplementary  regulations  concerning  the 
location  of  mining  claims,  prescribed  by  a  state 
in  addition  to  the  congressional  regulations,  are 
not  invalid  on  the  theory  that  they  were  enact- 
ed in  the  exercise  of  an  unlawful  delegation  by 
Congress  of  legislative  power.  Judgment,  Bak- 
S;j-  ?J?."®.^*^y  Water  Co.,  72  P.  617,  28  Mont. 
^2,   104  Am.   St    Rep.   683,    affirmed.— Butte 

9^HJ^^i^^P^\7'  ^^^^^^  25  S.  Ct.  211,  196  U. 
S.  119,  49  L.  Ed.  409. 

Congress,  in  dealing  with  the  Philippine 
Islands,  may  delegate  legislative  authority  to 
such  agencies  as  it  may  select— United  States 
X^J^SIS^^^U  27  S.  Ct  742. 206  U.  S.  370.  51  L. 
Ed.  1098,  11  Ann.  Cas.  688,  reversing  judgment 
Heinszen  v.  United  States,  42  Ct  CI.  58. 

^=^61,  To  Judiciary. 

See  10  Cent  Dig.  Const  Law.  9S  103-107. 

Rev.  St  i  102,  making  it  a  misdemeanor 
punishable  by  indictment  to  refuse  to  give  tes- 
timony before  either  house  of  congress  or  any 
committee  thereof,  is  not  unconstitutional,  as 
delegating  to  the  courts  the  powers  of  the 
houses  to  punish  for  contempt.— In  re  Chapman. 
17  S.  Ct  677,  166  U.  S.  661,  41  L.  Ed.  1154. 

The  power  to  appoint  extradition  commis- 
sioners is  conferred  upon  the  courts  by  con- 
gress, in  Rev.  St  §  5270,  under  the  authority 
of  Const,  art.  2,  §  2,  par.  2,  since  such  com- 
missiopers  are  not  judges  in  the  constitutional 
sense.— Rice  v.  Ames,  21  S.  Ct  406,  180  U.  S. 
371,  45  L. .  Ed.  577. 

Legislative  power  is  not  unconstitutional- 
ly delegated  to  the  courts  by  the  provisions 
of  Act  July  2,  1890,  c.  647,  M  1,  2,  26  Stat 
209  (U.  S.  Comp.  St  1901,  p.  3200),  prohibit- 
ing combinations  in  restraint  of  interstate  or 
foreign  trade  or  commerce,  or  the  monopoliza- 
tion or  attempt  to  monopolize  any  part  of  such 
commerce,  because  the  general  language  of 
these  provisions  leaves  it  to  the  judiciary  to 
decide  whether  in  a  given  case  the  particular 
acts  come  within  the  condemnation  of  the  stat- 
ute.—(1911)  Standard  Oil  Co.  of  New  Jersey 
V.  United  States.  31  S.  Ct  602,  221  U.  S.  1, 
55  L.  Ed.  619,  34  L.  B.  A.  (N.  S.)  834,  Ann. 
Cas.  1912D,  734,  affirming  judgment  (C.  C. 
1909)  United  States  v.  Standard  Oil  Co.  of 
New  Jersey,  173  F.  177. 

(g3s>62.  »—  To  ezeontiTe. 

See  10  Cent  Dig.  Const  Law.  H  94-lOS. 

An  act  providing  for  the  regulation  of  rail- 
roads, and  creating  a  commission  to  supervise 
the  same,  is  not  subject  to  the  constitutional 
objection  that  it  confers  legislative  and  judicial 
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powers  on  the  commissioii. — Stone  v.  Farmers* 
Loan  &  Trust  Co..  116  U.  S.  307,  6  S.  Ct,  3;i4, 
388,  1191,  29  L.  Ed.  636;  Keagan  v.  Same,  154 
U.  S.  362,  14  S.  Ct.  1047,  38  L.  Ed.  1014. 

Act  Cong.  Oct.  1,  1890,  §  3,  authorizing  the 
president  to  suspend,  *'for  such  time  as  he  shall 
deem  just,"  the  provisions  ot  that  act  allowing 
the  free  importation  of  sugars,  molasses,  coffee, 
tea,  and  hides,  as  to  any  countries,  which  im- 
pose upon  the  products  of  the  United  States  du- 
ties which  he  "may  deem  to  be  reciprocally  un- 
equal and  unjust,"  cannot  be  considered  a  dele- 
gation of  legislative  or  treaty-making  power ; 
especially  in  view  of  the  fact  that,  from  the 
foundation  of  the  government,  congress  has  fre- 
quently invested  the  president  with  similar  dis- 
cretion.—Field  V.  Clark,  143  U.  S.  649,  12  S.  Ct. 
495,  36  L.  Ed.  294. 

The  provisions  in  the  act  of  congress  of 
August  2,  1886,  defining  butter,  and  imposing  a 
tax  upon  the  manufacture,  etc.,  of  oleomarga- 
rine (24  Stat.  209,  c.  840),  that  the  marks, 
brands,  and  stamps  required  by  the  act  to  be 
placed  on  packages  of  oleomargarine,  and  the 
omission  of  which  is  made  by  the  act  a  crim- 
inal offense,  shall  be  designated  by  the  commis- 
sioner of  internal  revenue,  involve  no  unconsti- 
tutional delegation  of  power  to  determine  what 
acts  shall  be  criminal,  since  the  criminal  offense 
is  fully  and  completely  defined  by  the  act,  and 
the  designation  of  the  marks,  brands,  and 
stamps  is  merely  the  discharge  of  an  adminis- 
trative function,  needful  to  the  operation  of  the 
machinery  of  the  law.— In  re  KoUock,  17  S.  Ct. 
444,  165  U.  S.  526,  41  L.  Ed.  813. 

An  unconstitutional  delegation  of  legisla- 
tive power  to  the  Secretary  of  the  Treasury  is 
not  made  by  the  provision  of  Tea  Inspection  Act 
March  2,  1897,  c.  358,  29  Stet.  604  [U.  S. 
Comp.  St.  1901,  p.  3194],  forbidding  the  impor- 
tation of  teas  inferior  to  the  government  stand- 
ards of  purity,  quality,  and  fitness  for  consump- 
tion, which  authorizes  him  to  establish  such 
standards  upon  the  recommendation  of  a  board 
of  tea  experts,  but  such  provision  merely  leaves 
to  the  Secretary  the  executive  duty  to  effectu- 
ate the  legislative  policy  declared  in  the  statute. 
— Buttfield  V.  Stranahan,  24  S.  Ot.  349.  192 
U.  S.  470,  48  L.  Ed.  525;  Same  v.  Bidwrll, 
24  S.  Ct.  356,  192  U.  S.  498,  48  L.  Ed.  536; 
Same  v.  United  States,  24  S.  Ct.  356,  192  U. 
S.  499,  48  L.  Ed.  537. 

Legislative  functions  are  npt  unlawfully 
delegated  by  the  provisions  of  Pub  Acts  Mich. 
1901,  Act.  No.  173,  for  the  taxation  of  railroad 
and  certain  other  corporate  property  at  the 
average  rate  of  taxation  imposed  on  all  other 
property  within  the  state  subject  to  ad  valorem 
taxes  because  such  average  rate  is  to  be  ascer- 
tained by  the  state  board  of  assessors  by  di- 
viding the  total  tax  levied  on  such  other  prop- 
erty by  the  value  of  such  property  as  returned 
by  the  local  assessors  and  board  of  state  tax 
commissioners.  Decree  (C.  C.)  Michigan  Rail- 
road Tax  Cases,  138  F.  223.  affirmed.— Michigan 
Cent.  R.  Co.  v.  Powers,  26  S.  Ct.  459,  201  U. 
S.  245,  50  L.  Ed.  744. 

Legislative  powers  are  not  unconstitution- 
ally delegated  to  the  Secretary  of  War  by  the 
provision  of  River  and  Harbor  Act  March  3, 
1899,  c.  425,  §  18,  30  Stat.  1121,  1153  [U.  S. 
Comp.  St.  1901,  p.  3545],  empowering  that 
official,  when  satisfied,  after  a  hearing  of  the 
parties  interested,  that  a  bridge  over  a  navigable 
waterway  of  the  United  States  is  an  unreason- 
able obstruction  to  navigation,  to  require  such 
changes  or  alterations  as  will  render  naviga- 
tion reasonably  safe,  easy,  and  unobstructed. 
Judgment,  I'nited  States  v.  Union  Bridge  Co. 
(D.  C.  1906)  143  F.  377.  affirmed.— ri907) 
Union  Bridge  Co.  v.  United  States.  27  S.  Ct. 
367.  204  Ij.  S.  364,  51  L.  Ed.  523;  (1910) 
President,  etc.,  of  Monongahela  Bridge  Co.  v. 
United  States,  30  S.  Ct  356,  216  U.  S.  177, 


54  L.  Ed.  435,  judgment  affirmed  United  States 
V.  Monongahela  Bridge  Co.  (D.  C.  1908)  160 
F.  712. 

Legislative  power  is  not  unconstitutionally 
delegated  to  the  American  Railway  Associa- 
tion aid  the  Interstate  Commerce  Commission 
by  the  provision  of  Safety  Appliance  Act  Mardi 
2,  1893,  c.  196,  I  5,  27  Stat.  531  (U.  S.  Comp. 
St.  1901,  p.  3174),  that,  after  a  date  named,- 
only  cars  with  drawbars  of  uniform  height  shall 
be  used  in  interstate  commerce,  and  that  the 
standard  shall  be  fixed,  by  the  association  and 
declared  by  the  commission.  Judgment,  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Neal  (1906)  98  S. 
W.  958,  83  Ark.  591,  reversed.— St.  Louis,  L 
M.  &  S.  Ry.  Co.  v.  Taylor,  28  S.  Ct.  016,  210 
U.  S.  281.  52  L.  Ed.  1061. 

Legislative  power  was  not  unconstitution- 
ally delegated  to  the  Secretary  of  Agriculture 
by  the  provisions  of  the  forest  reserve  act 
(Act  June  4,  1897,  c.  2,  30  Stat.  35  [U.  S. 
Comp.    St.    1901,   p.   15391)    and  Act    Feb.    1, 

1905,  c.  288,  §  5,  33  Stat.  628  (U.  S.  Comp.  St. 
Supp.  1909,  p.  577).  making  criminal  the  vio- 
lation of  the  rules  and  regulations  covering 
forest  reservations,  made  and  promulgated  by 
him  under  authority  of  those  statutes.— (1911) 
United  States  v.  Grimaud,  31  S.  Ct.  480,  220 
U.  S.  506,  55  L.  Ed.  563,  reversing  judgment 
(D.  C.  1909)   170  F.  205. 

Legislative  power  was  not  unconstitution- 
ally delegated  to  the  Secretary  of  Agriculture 
by  the  provisions  of  the  forest  reserve  acts 
of  June  4,  1897  (30  Stat.  35,  c.  2  [U.  S.  Comp. 
St.  1901,  p.  1539]),  and  February  1,  1905  (33 
Stat.  628,  c.  288,  §  5  [U.  S.  Comp.  St.  Supp. 
1909,  p.  577]),  making  criminal  tne  violation 
of  the  rules  and  regulations  covering  forest 
reservations,  made  and  promulgated  b3'  him 
under  authority  of  those  statutes.— Light  v. 
United  States,  31  S.  Ct  485,  220  U.  S.  523, 

55  L.  Ed.  670. 

Legislative  powers  are  not  unconstitution- 
ally delegated  to  the  board  of  agriculture  by 
the  provisions  of  the  North  Carolina  oil  inspec- 
tion act  of  March  8,  1909  (Acts  1909,  c.  554), 
which  requires  that  illuminating  oils  sold  or 
offered  for  sale  in  the  state  be  safe,  pure,  and 
afforded  a  satisfactory  light,  leaving  it  to  the 
board  to  determine  what  oils  will  measure  up 
to  these  standards.— (1912)  Red  ''C"  Oil  Mfg. 
Co.  V.  Board  of  Agriculture  of  North  Carolina, 
32  S.  Ct.  152,  222  U.  S.  380,  56  L.  Ed.  240. 
affirming  decree  (C.  C.  1909)  172  F.  695. 

Leaving  to  Ii\jterstate  Commerce  Commis- 
sion the  carrying  out  of  details  under  Act  Feb. 
4,  1887,    S  20,   as  amended   by   Act  June  29. 

1906,  §  7,  prescribing  a  uniform  system  of  ac- 
counting for  carriers  under  that  act,  ia  not 
illegal  as  a  delegation  of  legislative  authorit>\ 
—(1912)  Interstate  Commerce  Commission  v, 
Goodrich  Transit  Co.,  32  S.  Ct  436,  224  U.  S. 
194.  56  L.  Ed.  729,  reversing  judgment  (Com. 
C.  1911)  Goodrich  Transit  Co.  v.  IntersUte 
Commerce  Commission,  190  F.  943. 

Legislative  power  is  not  unconstitutionally 
delegated  to  the  Interstate  (Commerce  Commis- 
sion by  Act  Feb.  4,  1887,  {  20,  as  amended  by 
Act  June  29,  1906,  §  7,  authorizing  the  commis- 
sion to  prescribe  a  uniform  system  of  account- 
ing for  carriers  subject  to  the  act — Kansas  Oitv 
Southern  R.  Co.  v.  United  States,  34  S.  Ct  125. 
231  U.  S.  423,  58  L.  Ed.  296,  52  L.  R.  A,  (N. 
S.)  1,  affirming  decree  (Com.  C.)  204  F.  641. 

Congress  may  delegate  to  the  Interstate 
Commerce  Commission  authority  to  control  the 
intrastate  rates  maintained  by  a  carrier  under 
state  authority  to  the  extent  neccessary  to  re- 
move the  resulting  unjust  discrimination  against 
interstate  commerce. — Houston,  E.  &  W.  T.  R. 
Co.  V.  United  States,  34  S.  Ct  833,  234  IJ.  S. 
342,  58  L.  Ed.  1341,  affirming  decrees  (Com. 
Ct.)  Texas  &  P.  Ry.  Co.  v.  Same,  205  F.  380, 
and  Houston,  E,  &  W.  Ry.  Co.  v.  Same,  Id.  391. 
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Legislative  power  is  not  unlawfully^  delegat- 
ed to  the  Interstate  Commerce  Commission  by 
Act  Jane  18,  1910,  §  8,  amending  Act  Feb.  4, 
1887,  §  4,  Testing  in  the  Interstate  Commerce 
Commission  power  to  determine  whether,  in 
view  of  the  preference  and  discrimination  claus- 
es of  sections  2  and  3,  a  petitioning  carrier 
shall  be  relieved  of  the  operation  of  the  long 
and  short  haul  clause.— United  States  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  34  S.  Ct.  986,  234  U.  S. 
476,  58  L.  Ed.  1408;  Same  v.  Union  Pac.  R. 
Co.,  34  S.  Ct.  995,  234  U.  S.  495,  58  L.  Ed. 
1426.  Reversing  decree  (Com.  Ct.)  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  United  States,  191  F.  856. 

Legislative  power  is  not  unlawfully  delegat- 
ed by  Act  April  16,  1913  (103  Ohio  Laws,  p. 
399),  creating  board  of  censors  to  examine  mo- 
tion picture  films  to  be  publicly  exhibited,  and 
to  approve  only  such  as  are  of  an  educational 
or  harmless  character. — Mutual  Film  Corp.  v. 
Industrial  Commission  of  Ohio,  35  S.  Ct.  387, 
236  U.  S.  230,  59  L.  Ed.  552;  Mutual  Film  Co. 
V.  Same,  35  S.  Ct.  393.  236  U.  S.  247,  59  L. 
Ed.  561.    Affirming  decree  (D.  O.)  215  F.  138. 

Administrative  officers  are  not  unlawfully 
leiven  legislative  power,  by  Laws  Kansas  1913, 
c.  294,  requiring  motion  picture  films  to  be  first 
approved  by  superintendent  of  public  instruc- 
tion, before  exhibition;  his  disapproval  being  re- 
viewable by  a  commission. — Mutual  Film  Corp. 
of  Missouri  v.  Hodges,  35  S.  Ct  393,  236  U.  S. 
248,  59  L.  Ed.  561. 

An  unwarrantable  delegation  of  legislative 
authority  was  not  made  by  provisions  of  the 
Tariff  Act  because  administrative  powers  to  en- 
force the  act  were  conferred  on  the  Secretary 
of  the  Treasury. — Brushaber  v.  Union  Pac.  R. 
Co.,  36  S.  Ct.  ^36,  240  U.  S.  1.  60  L.  Ed.  493. 


-»*  To  looal  anthoritlea. 

See  10  C«nt.  Dig.  Const.  Law,  81  108-114. 

A  state  is  not  foi4>idden  by  Const.  U.  S. 
Amend.  14,  to  delegate  to  a  city  council,  or  a 
board  appointed  for  that  purpose,  the  power  to 
divide  occupations  into  classes  or  subclasses,  and 
prescribe  a  tax  to  be  paid  by  the  members  of 
each  class.— Bradley  v.  City  of  Richmond,  33 
S.  Ct  318,  227  U.  S.  477,  57  L.  Ed.  603,  affirm- 
ing judgment  66  S.  E.  872,  110  Va.  521. 


—  Itooal    option,    and    Bnbmls- 
sion  to  popular  vote. 

See  10  Cent  Dig.  Const.  Law,  8  116;   29  Cent  Dig. 
Int  Llq.  I  16. 

A  provision,  in  a  statute  governing  the  in- 
corporation of  irrigation  districts,  that  the  ques- 
tion whether  a  proposed  district  shall  be  organ- 
ized under  the  statute  shall  be  determined  by 
vote  of  the  citizens  of  the  district,  is  not  a  dele- 
gation by  the  legislature  of  the  power  to  create 
a  public  corporation. — Fallbrook  Irrigation  Dist. 
▼.  Bradley.  17  S.  Ct  56,  164  U.  S.  112,  41  L. 
Ed.  369,  reversing  judgment  (C.  C.)  Bradley  v. 
Fallbrook  Irrigation  Dist.,  68  F.  948. 


(B)  JUDICIAL  POWERS  AND  FUNC- 
TIONS. 

^=:>67«   Nature  and  soope  in  general. 

See  10  Cent  Dig.  Const  Law,  S  123. 

The  review  of  rulings  of  the  trial  court 
in  a  criminal  case  by  the  appeal  taken  under 
Code  of  Laws  D.  C.  1901,  §  935,  on  behalf  of 
the  government  after  acquittal,  on  which  the 
court  has  no  power  to  set  aside  the  verdict,  in- 
volves a  determination  of  moot  questions  only, 
which  is  not  a  judicial  function,  and  cannot  be 
required  of  a  federal  court  by  Congress. — Unit- 
ed States  V.  Evans,  29  S.  Ct.  507,  213  U.  S. 
297.  53  L.  Ed.  803. 


^=>68.  PoUtioal  questiona. 

See  10  Cent  Dig.  Const  Law,  9S  126-127. 

By  Act  No.  3,  1874,  the  state  of  Louisiana 
funded  her  bonded  debt  at  60  cents  on  the  dol- 
lar, formally  stipulating  with  holders  of  the  new 
bonds  for  the  levy  of  a  certain  annual  tax,  and 
the  continuing  annual  appropriation  thereof 
to  the  payment  of  principal  and  Interest  of  the 
bonds,  and  that  no  further  authority  should  be 
necessary  to  enable  its  taxing  officers  to  levy 
and  collect  the  tax,  and  its  disBursing  officers  to 
pay  out  the  money  collected  in  discharge  of  the 
bonds.  In  1880  a  new  constitution  went  into 
effect,  by  a  portion  of  which,  called  the  "Debt 
Ordinance,"  the  levy  of  the  tax  was  stopped,  and 
the  taxes  collected  transferred  to  defray  the  ex- 
penses of  the  state  government  Held^  in  pro- 
ceedings by  bondholders  against  the  taxing  and 
disbursing  officers,  seeking  to  charge  them  as 
trustees  on  the  ground  that  the  debt  ordinance 
was  void,  as  impairing  the  obligation  of  a  con- 
tract, and  praying  for  a  mandamus  to  compel 
them  to  proceed  to  levy  and  collect  the  tax, 
and  apply  the  proceeds  as  provided  in  the  act  of 
1874,  that  it  is  not  competent  for  the  court  to 
coerce  the  agents  of  the  state  whose  authority 
has  been  withdrawn,  in  violation  of  the  con- 
tract, without  the  state  itself  being  a  party  to 
the  proceedings;  that  the  officers  are  in  no 
sense  trustees,  but  owe  duty  to  the  state  alone, 
having  no  contract  relation  with  the  bondhold- 
ers ;  and  that  the  court  cannot  control  them,  as 
against  the  political  power,  in  their  administra« 
tion  of  the  finances  of  the  state.— State  of  Lou- 
isiana V.  Jumel,  107  U.  S.  711,  2  S.  Ct  128,  27 
L.  Ed.  448. 

The  constitutional  power  of  congress  to 
make  treasury  notes  of  the  United  States  legal 
tender  in  payment  of  private  debts  may  be  ex- 
ercised in  time  of  peace  as  well  as  time  of  war; 
the  question  whether  the  exigency  is  such  as  to 
require  the  exercise  of  such  power  being  a  politi- 
cal question,  to  be  determined  by  congress,  ana 
not  a  judicial  question.— The  Legal  Tender  Cas- 
es, 110  U.  S.  421r  4  S.  Ct.  122,  28  L.  Ed.  204. 

The  United  States  supreme  court  has  no 
power  to  set  itself  up  as  the  instrumentality 
for  enforcing  the  provisions  of  a  treaty  with  a 
foreign  nation  which  the  government  of  the 
United  States,  as  a  sovereign  power,  chooses  to 
disregard.— Botiller  v.  Dominguez,  130  U.  S. 
238,  9  S.  Ct  525,  32  L.  Ed.  926. 

Who  18  the  sovereign  de  jure  or  de  facto  of  a 
territory  is  not  a  judicial,  but  a  political,  ques- 
tion, the  determination  of  which  by  the  legisla- 
tive and  executive  departments  of  any  govern- 
ment conclusively  binds  the  courts. — Jones  v. 
United  States,  137  U.  S.  202,  11  S.  Ct  80,  34 
L.  Ed.  69L 

A  controversy  between  the  United  States 
and  a  state  concerning  the  boundary  between 
the  state  and  a  territory  of  the  United  States 
does  not  fall  within  the  principle  of  the  cases 
which  hold  that  the  courts  have  no  jurisdiction 
to  determine  "political  questions."  That  prin- 
ciple only  applies  to  controversies  with  inde- 
pendent nations,  the  determination  of  which 
IS  committed  to  the  executive  department  of  the 
government— United  States  v.  Texas,  143  U. 
S.  621,  12  S.  Ct  488,  36  L.  Ed.  285. 

Whether  or  not  Pub.  Acts  Mich.  1891,  No. 
50,  providing  for  the  election  of  presidential 
electors  by  congressional  districts,  instead  of  by 
the  people  of  the  state  at  large,  is  repugnant  to 
the  constitution  and  laws  of  the  United  States, 
is  a  judicial,  and  not  a  political,  question,  which 
the  supreme  court  has  power  to  determine;  the 
validity  of  the  act  having  been  sustained  by  the 
Michigan  supreme  court.— McPherson  v.  Black- 
er, 146  U.  S.  1,  13  S.  Ct  3,  36  L.  Ed.  869,  af- 
firming judgment  Same  v.  Secretary  of  State, 
92  Mich.  3'<7,  52  N.  W.  469,  31  Am.  St  Kep. 
587,  16  L.  U.  A.  475. 
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The  action  of  the  political  departments  of 
the  government  in  reserving  the  whole  tract 
comprising  the  Ft.  Leavenworth  military  reser- 
vation for  military  purposes  is  conclusive  upon 
the  courts  as  to  the  character  of  the  occupation, 
and  they  cannot  ixiquire,  for  the  purpose  of  de- 
termining jurifidiction  in  a  criminal  case,  wheth- 
er the  place  of  the  crime  was  then  in  actual  use 
for  military  purposes. — Benson  v.  United  Slates, 
146  U.  S.  325,  13  S.  Ct.  60,  36  L.  Ed.  d91. 

The  decision  of  congress  recognizing  a  claim 
as  an  equitable  obligation  of  the  government, 
and  appropriating  money  for  its  payment,  can 
rarely,  if  every,  be  the  subject  of  review  by  the 
judicial  hranch.— United  States  v.  Realty  Co., 
163  U.  S.  427,  16  S.  Ct.  1120,  41  L.  Ed.  215. 

It  is  within  the  province  of  the  political  de- 
partment of  the  government  to  provide  the  mode 
in  which  imperfect  rights  of  property  under 
treaties  such  as  that  by  which  territory  was 
ceded  by  Mexico  to  the  United  States  may  be  se- 
cured, and  the  courts  have  no  jurisdiction  to  en- 
force such  rights,  except  as  delegated  to  them 
by  congress.— United  States  v.  Sandoval,  17  S. 
Ct  868,  167  U.  S.  278,  42  L.  Ed.  168. 

It  is  not  competent  for  the  judiciary  to 
make  any  declaration  upon  the  question  of  the 
length  of  time  during  which  Cuba  mav  be  right- 
fully occupied  and  controlled  by  the  United 
States  in  order  to  effect  its  pacification,  as  it 
is  the  function  of  the  political  branch  of  the 
government  to  determine  when  such  occupation 
and  control  shall  cease,  and  therefore  when  the 
troops  of  the  United  States  shall  be  withdrawn 
from  Cuba.— Neely  v.  Henkel,  21  S.  Ct.  302,  180 
U.  S.  109,  45  Ll  Ed.  448,  affirming  judgment 
(C.  C.)  In  re  Neely  (C.  C.)  103  F.  631 :  Neely 
V.  Henkel.  21  S.  Ct  306,  180  U.  S.  126,  45  L. 
Ed.  457,  affirming  judgment  (C.  C.)  In  re  Neely, 
103  F.  626. 

The  legialative  determination  as  to  what  is 
a  proper  exercise  of  the  police  power  is  not 
final,  but  is  subject  to  the  supervision  of  the 
courts. — ^Moeschen  y.  Tenement  House  Dept.  of 
City  of  New  York,  27  S.  Ct  781,  203  U.  S. 
583,  51  L.  Ed.  328,  affirming  Tenement  House 
Dept  of  City  of  New  York  v.  Moeschen  (1903) 
84  N.  Y.  S.  577,  (1904)  85  N.  Y.  S.  1148,  90 
App.  Div,  605,  and  (1904)  72  N.  E.  231,  179 
N.  Y.  325,  70  L.  R.  A.  704,  103  Am.  St  Rep. 
910. 

Whether  a  state  has  ceased  to  be  repub- 
lican in  form,  within  guaranty  in  Const.  U.  S. 
art.  4,  S  4,  because  of  its  adoption  of  the  initi- 
ative and  referendum,  is  a  political  question, 
solely  for  Congress.— (1912)  Pacific  States  Tele- 
phone &  Telegraph  Co.  v.  State  of  Oregon,  32 
S.  Ct  224,  223  U.  S.  118,  56  L.  Ed.  377,  dis- 
missing writ  of  error  (1909)  State  v.  Pacific 
States  Telephone  &  Telegraph  Co.,  99  P.  427, 
53  Or.  162;  (1912)  Kieman  v.  City  of  Port- 
land, 32  S.  Ct  231,  223  U.  S.  151.  56  L.  Ed. 
386,  dismissing  writ  of  error  (1910)  111  P. 
379. 

Whether  and  to  what  extent  Indian  com- 
munities within  the  United  States  shall  be  dealt 
with  as  dependent  tribes  requiring  the  protec- 
tion of  the  United  States  are  questions  for  Con- 
gress.—United  States  V.  Sandoval,  34  S.  Ct.  1, 
2.S1  U.  S.  28,  58  L.  Ed.  107,  reversing  judgment 
(D.  C.)  198  F.  539. 

Whether  the  prohibition  in  the  Chippewa 
Treaty  Feb.  22,  1855,  art  7,  against  the  intro- 
duction, manufacture,  and  sale  of  intoxicating 
liquors  within  the  territory  ceded  to  the  United 
States,  until  otherwise  provided  for  by  Congress, 
shall  now  be  enforced  in  view  of  the  few  In* 
dians  entitled  to  protection  therein  in  compari- 
son with  the  great  majority  of  inhabitants,  and 
in  view  of  the  high  development  of  the  territory 
in  question,  is  a  legislative  and  not  a  judicial 
question.— Johnson  v.  Gearlds,  34  S.  Ct  794, 
234  U.  S.  422,  58  U  Ed.  1383. 


Guaranty  to  each  state  under  Const  art  4, 
{  4,  of  a  republican  form  of  government,  cannot 
affect  proceedings  in  connection  with  the  or- 
ganization of  a  drainage  district.— O'Neill  ▼. 
Leamer,  36  S.  Ct  54,  239  U.  S.  244,  60  L.  Ed. 
249,  affirming  judgment  142  N.  W.  112,  93  Neb. 
786. 

Whether  a  state  has  ceased  to  be  republican 
in  form  within  Const,  art  4,  fi  4.  because  it  has 
made  the  referendum  a  part  of  the  legislative 
power,  is  a  political  question  for  Congress  to 
determine.— State  of  Ohio  ex  rel.  Davis  v.  Hilde- 
brant,  36  S.  Ct  708,  241  U.  S.  565,  60  L.  Ed. 
1172. 

Courts  may  not  treat  provisions  of  congrea- 
sional  apportionment  act  under  which  referen- 
dum is  recognized  as  repugnant  to  republican 
form  of  government  guaranteed  by  Const  art  4, 
§  4,  since  Congress  has  exclusive  authority  to 
uphold  the  guaranty.— Id. 

^=>70.  EnoroaehmeiLt    on    XiOKisIatiire. 

See  10  Cent.  Dig.  Const  Law.  ||  129-U2.  U7. 

There  being  nothing  in  the  treaties  between 
China  and  the  United  States  to  prevent  con- 
gress from  modifying  or  repealing  the  same,  the 
question  whether  such  modification  or  repeal  is 
wise  or  just  is  not  a  judicial  question. — Cbae 
Chan  Ping  v.  United  States,  130  U.  S.  581,  9 
S.  Ct  ^,  32  U  Ed.  1068,  affirming  (C.  C.) 
In  re  Chae  Chan  Ping,  36  F.  431. 

Public  policy  is  whatever  a  statute  con- 
stitutionally passed  declares,  without  regard  to 
prior  judicial  utterances. — United  States  v. 
Trans-Missouri  Freight  Ass'n,  17  S.  Ct  540, 
166  U.  S.  290,  41  Lu  Ed.  1007,  reversing  decree 
58  F.  58,  7  C.  O.  A.  15,  24  L.  R.  A.  73. 

Act  Cong.  July  30,  1886  (24  Stat  170,  a 
818),  prohibits  territorial  legislatures  from  pass- 
ing local  or  special  laws  in  regard  to  certain 
enumerated  subjects,  and  provides  that  no  local 
or  special  laws  shall  be  passed  where  a  general 
law  can  be  made  applicable.  Held  that  outside 
the  subjects  enumerated,  the  question  whether 
a  general  law  can  be  made  applicable  to  a  cer- 
tain subject  was  a  matter  confined  to  the  judg- 
ment of  the  legislature.— Guthrie  Nat  Bank  v. 
City  of  Guthrie,  19  S.  Ct  513, 173  U.  S.  528,  43 
L.  Ed.  796. 

No  valid  objection  founded  upon  14tli 
Amendment  to  the  Federal  Constitution  can  be 
urged  aigainst  the  action  of  a  state  court  in  so 
construing  a  state  law  as  to  bring  it  into  har- 
mony with  the  Federal  and  state  Constitutions 
on  the  theory  that  the  court  so  far  neglected 
the  obvious  meaning  of  the  statute  as  to  make 
its  judgment  an  exercise  of  legislative  power. 
Judgment,  City  of  Denver  v.  Londoner  (1905) 
80  P.  117,  33  Colo.  104,  reversed.— Londoner  v. 
City  and  County  of  Denver,  28  S.  Ct.  708,  210 
U.  S.  373,  52  L.  Ed.  1103. 

The  knowledge,  negligence,  methods,  or  mo- 
tives of  the  Legislature  will  not  be  inquired  into 
by  the  courts  in  determining  the  validity  of  a 
statute  repealing  a  corporate  charter,  if  the  stat- 
ute is  passed  in  due  form.— (1910)  Calder  v.  Peo- 
ple of  State  of  Michigan,  31  S.  Ct  122.  218  D. 
S.  591,  54  L.  Ed.  1163.  affirming  judgment  Peo- 
ple V.  Calder  (1908)  117  N.  W.  314,  153  Mich. 
724,  126  Am.  St  Rep.  550. 

Courts  cannot  interfere  with  the  exercise  of 
the  police  power  by  enjoining  regulations  in  the 
interest  of  public  safety  which  the  Legislature 
has  duly  enacted,  if  the  means  employed  have  a 
substantial  relation  to  the  purpose  to  be  ac- 
complished.— Missouri  Pac.  R.  Co.  v.  CHty  of 
Omaha.  35  S.  Ct  82,  235  U.  S.  121,  59  L.  Ed. 
157,  affirming  decree  197  F.  516,  117  Q  G. 
A.  12. 

^s»71*  Enoroaelmient  on   exeovtiTO* 

See  10  Cent  Dig.  Oonst  Law,  H  124,  UMtX. 
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— —  In  general. 

See  10  Cent.  Dig.  Const.  Law,  |  183. 

Where  a  claim  for  fees  as  marshal  is  pre- 
sented to  the  department  for  allowance,  and  the 
department,  in  the  exercise  of  its  discretion, 
suspends  action  upon  them  until  proper  vouch- 
ers are  furnished,  or  other  reasonable  require- 
ments are  complied  with,  the  courts  should  not 
assume  jurisdiction  until  final  action  is  taken 
or  is  deferred  for  an  unreasonable  time.-— Unit- 
ed States  ▼.  Fletcher,  147  U.  S.  664,  13  S.  Gt 
434,  37  L.  Ed.  322,  foUowing  City  of  New  Or- 
leans V.  Paine,  147  U.  S.  261,  13  S.  Ct  303, 
37  L.  Ed.  162,  and  affirming  judgment  (0.  C.) 
Fletcher  t.  United  States,  ^  F.  213. 

The  enforcement  of  the  continuance  by  a 
Hawaiian  street  railway  company  of  a  10- 
minute  schedule  on  certain  of  its  lines,  upon 
the  ground  that  the  public  conyenience  demands 
such  a  schedule,  is  not  within  the  limits  of  the 
judicial  power,  and  is  totally  inconsistent  with 
the  power  to  regulate  the  management  of  the 
street  railway  in  this  respect,  which  is  ulti- 
mately vested  by  Haw.  Rev.  Laws,  §  843  (Sess. 
Laws  1905,  Act  No.  78).  in  the  executive  au- 
thorities.—Honolulu  Rapid  Transit  &  Land  Co. 
V.  Territory  of  Hawaii,  29  S.  Ct.  55,  211  U.  S. 
282,  53  L.  Ed.  186. 

The  bounds  of  judicial  authority  are  not 
transcended  by  the  appointment  by  a  court  of  a 
water  commissioner  charged  with  the  duty  of 
distributing  the  waters  of  a  river  among  the 
various  irrigation  canals  according  to  the  ad- 
judged priorities,  and  imposing  upon  the  par- 
ties a  pro  rata  liability  for  his  salary.— (1910) 
Montezuma  Canal  Co.  v.  Smith ville  Canal  Co., 
31  S.  Ct.  67,  218  U.  S.  371,  54  L.  Ed.  1074, 
reversing  decree  (1907)  89  P.  512,  11  Ariz.  99. 


-»*  Interference  witk   exeentlTe 
action. 

See  10  Cent  Dig.  Const  Iaw.  S8  184-137. 

A  surveyor  acting  under  'special  instruc- 
tions, based  upon  an  opinion  of  the  secretary  of 
the  interior,  surveyed  an  old  French  grant,  and 
reported  the  same  to  the  surveyor  general.  Pro- 
tests were  filed  against  the  survey ;  but  the  sur- 
veyor genera]  approved  the  same,  and  forwarded 
it,  together  with  the  protests  and  evidence,  to 
the  commissioner  of  the  general  land  office. 
The  latter  accepted  the  survey  in  part,  but  re- 
served the  remainder  for  further  consideration, 
meantime  directing  the  surveyor  general  to 
withhold  the  filing  of  the  triplicate  plats  from 
the  local  land  office^  The  matter  was  then  re- 
ferred to  the  secretary  of  the  interior,,  who  held 
that  the  survey  did  not  comply  with  the  decision 
of  his  predecessor,  and  directed  a  new  survey. 
held,  that  the  action  of  the  surveyor  general 
and  the  commissioner  did  not  exhaust  the  au- 
thority of  the  land  department,  but  that  the 
matter  was  still  lawfully  pending  therein,  and 
the  courts,  therefore,  had  no  authority  to  en- 
join the  obliteration  of  the  old  survey,  or  the 
making  of  the  new  one.— City  of  New  Orleans 
V.  Paine,  147  U.  S.  261,  13  S.  Ct  303.  37  L. 
Bd.  162,  affirming  decree  51  F.  833,  2  O.  C.  A, 

The  courts  cannot,  under  the  guise  of  ex- 
erting judicial  power,  usurp  merely  adminis- 
trative functions  by  setting  aside  an  order  of 
the  L[iterstate  Commerce  Commission  within  the 
scope  of  the  power  delegated  to  such  commission, 
upon  the  ground  that  such  power  was  unwisely 
or  inexpediently  exercised.  Decree,  Chicago  & 
A.  R.  Co.  V.  Interstate  Commerce  Commission 
(C.  C.  1908)  173  F.  930,  reversed.— Interstate 
Commerce  Commission  v.  Illinois  Cent  R.  Co., 
30  S.  Ct  166,  215  U.  S.  452,  54  L.  Ed.  280; 
Same  v.  Chicago  &  A.  R.  Co.,  80  S.  Ct.  163,  215 
f.  S.  479,  54L.  Ed.  291. 


— ^  Powers,  dlntlca,  and  acts  nn-» 
dcr  loKislatiTc  antliority. 

See  10  Cent  Dig.  Const  Law,  |  124. 

While  it  is  not  the  province  of  the  courts  to 
enter  upon  the  merely  administrative  duty  of 
framing  a  tariff  of  rates  for  carriage,  it  is  with- 
in the  scope  of  judicial  power,  and  a  part  of 
judicial  duty,  to  restrain  anytfadng  which,  in  the 
form  of  a  regulation  of  rates,  operates  to  deny 
to  the  owners  of  the  property  invested  in  the 
business  of  transportation  that  equal  protection 
which  is  the  constitutional  right  of  all  owners 
of  other  property.— Reagan  v.  Farmers'  Loan  & 
Trust  Co.,  164  U.  S:  362,  14  S.  Ct  1047,  88  L. 
Ed.  1014. 

Section  12  of  the  interstate  commerce  act,  in 
authorizing  circuit  courts  to  make  orders  enforc- 
ing subpoenas  issued  by  the  interstate  commerce 
commission,  is  not  unconstitutional,  as  imposing 
on  the  courts  functions  not  judicial  in  their  na- 
ture.— Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  14  S.  Ct  1125,  38  L. 
Ed.  1047 ;  Id.,  15  S.  Ct  19,  156  U.  S.  8,  39  L. 
Ed.  49. 

Power  of  appointment  and  confirmation  vest- 
ed by  federal  Constitution  in  President  and  Sen- 
ate is  not  usurped  by  assignment  under  Judicial 
Code,  S  18,  as  amended  October  3,  1913,  of  a 
judge  of  one  federal  district  and  circuit  to  duty 
in  another  district  and  circuit — ^Lamar  v.  United 
States,  36  S.  Ct.  535,  241  U.  S.  103,  60  L. 
Ed.  912,  affirming  judgment  (C.  C.)  227  F.  1019. 

^=»75.  Delegation    of    powers    by    Judi- 
ciary. 

Bee  10  Cent  Dig.  Const  Law,  |  1S8. 

A  preliminary  finding  of  probable  cause  for 
arrest  is  a  quasi  judicial  act,  not  such  that  it 
must  necessarily  be  confined  to  a  strictbr  ju- 
diciid  officer  or  tribunal.— -Ocampo  v.  United 
States,  34  S.  Ct  712,  234  U.  S.  91,  58  L.  Ed. 
1231. 


(Q  EXECUTIVE  POWERS  AND  FUNC- 
TIONS. 

^s»78.  Bnoroacl&nient  on  Judiciary. 

See  10  Cent  Dig.  Const  Law.  81  140.  142-147. 


-—  Powers,  duties,  and  acta  nn« 
der  legislative   authority* 

See  10  Cent  Dig.  Const  Law.  SS  140.  143-147. 

A  statute  requiring  the  auditor  of  state  to 
certify  bonds,  after  due  inquiry  into  the  circum- 
stances under  which  they  are  issued,  does  not 
contravene  the  provision  of  the  Missouri  consti- 
tution against  the  delegation  of  Judicial  power 
to  an  executive  officer.— Hoff  v.  /asper  County, 
110  U.  S.  53,  3  S.  Ct.  476,  28  L.  Ed.  68. 

Act  Sept  27,  1890  (26  Stat  p.  492),  author- 
izing the  establishment  of  a  public  park  in  the 
District  of  Columbia,  provided  for  condenming 
land  for  such  park  if  the  owners  thereof  and 
the  park  commissioners  could  not  agree  upon  the 
price,  and  in  such  case  the  value  fixed  by  ap- 
praisers was  to  be  submitted  to  the  president  of 
the  United  States,  and,  if  by  him  approved  as 
reasonable,  was  to  be  binding.  Held,  that  the 
&6t  was  constitutional,  and  did  not  impose  a  ju- 
dicial function  upon  the  president,  whose  duty 
was  merely  to  decide  whether  the  United  States 
would  take  the  land  at  the  appraised  value,  and 
not  to  decide  whether  such  value  was  reasonable, 
as  respects  the  property  owner. — Shoemaker  v. 
United  StatjBS,  147  U.  S.  282,  13  S.  Ct  361,  37 
L.  Ed.  170. 

It  was  within  the  power  of  Congress  to  pro- 
vide by  Act  June  10,  1890  (26  Stat  131),  that 
the  decision  of  the  Board  of  General  Apprais- 
ers should  be  final  as  to  tl^e  dutiable  value  of 
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merchandise  without  a  right  of  appeal  to  the 
courts. — Passavant  v.  United  States,  13  S.  Ct. 
572,  148  U.  S.  214,  37  L.  Ed.  426. 

Act  May  5.  1892,  §  4,  provides  for  the  pun- 
ishment of  Chinese  persons  unlawfully  in  the 
Ignited  States  by  imprisonment  at  hard  labor.  A 
Chinaman  was  convicted  by  summary  proceed- 
ing before  a  commissioner  as  authorized  by  the 
act.  Held,  that  "it  is  not  consistent  with  the 
theories  of  our  government  that  the  Legislature 
should,  after  having  defined  an  offense  as  an  in- 
famous crime,  find  the  fact  of  guilt,  and  adjudge 
the  punishment  by  one  of  its  own  agents." — 
Wong  Wing  v.  United  States,  16  S.  Ct.  977,  163 
U.  S.  228,  41  L.  Ed.  140. 

Judicial  powers  are  not  unconstitutionally 
delegated  to  the  Secretary  of  War  by  the  pro- 
vision of  River  and  Harbor  Act  March  3, 1899, 
c.  425.  §  18,  30  Stat.  1121,  1153  [U.  S.  Comp. 
St.  1901,  p.  3545J,  empowering  that  official, 
when  satisfied  after  a  hearing  of  the  parties 
interested,  that  a  bridge  over  a  navigable  water- 
way of  the  United  States  icf  an  unreasonable  ob- 
struction to  navigation,  to  require  such  changes 
or  alterations  as  will  render  navigation  rea- 
sonably safe,  easy,  and  unobstructed.  Judgment, 
United  States  v.  Union  Bridge  Co.  (D.  C.  1906) 
143  F.  377,  affirmed.— (1907)  Union  Bridge  Co. 
v.  United  States.  27  S.  Ct.  367,  204  U.  S.  364. 
51  L.  Ed.  523 ;  (1910)  President,  etc.,  /  of 
Monongahela  Bridge  Co.  v.  United  States,  30  S. 
Ct.  356,  216  U.  S.  177.  54  L.  Ed.  435,  affirming 
judgment  United  States  v.  Monongahela  Bridge 
Co.  (D.  C.  1908)  160  F.  712. 

Congress  could  empower  the  Secretary  of 
Commerce  and  Labor  to  enforce,  without  invoic- 
ing the  judicial  power,  the  penalty  imposed  by 
Act  March  3,  1903,  c  1012,  §  9,  32  Stat.  1215, 
for  bringing  into  the  United  States  an  alien  af- 
flicted with  a  loathsome  or  dangerous  conta- 
gious disease.  Judgment,  International  Mer- 
cantile Marine  Co.  v.  Stranahan  (C.  C.)  155  F. 
428,  affirmed.— Oceanic  Steam  Nav.  CV).  v. 
Stranahan,  29  S.  Ct.  671.  214  U.  S.  320,  53  L. 
Ed.  1013:  International  Mercantile  Marine  Co. 
v.  Same,  29  S.  Ct.  678,  214  U.  S.  344,  53  L.  Ed. 
1024. 

Congress  had  power  to  confide  to  the  Sec- 
retary 01  Commerce  and  Labor  the  enforcement 
of  the  penalty  for  bringing  into  the  United 
States  an  alien  afflicted  with  a  loathsome  or 
dangerous  contagious  disease,  in  violation  of 
Act  March  3,  1903,  c,  1012,  §  9,  32  Stat.  1215, 
and,  when  the  official  medical  examination  at 
the  port  of  arrival  shows  that  the  alien  was 
suffering  from  the  disease  at  the  time  of  em- 
barkation, the  existence  of  which  might  have 
been  detected  by  a  competent  medical  examina- 
tion then  made  as  the  statute  requires,  does  not 
render  such  statute  open  to  the  objection  that 
it  defines  a  criminal  offense,  and  authorizes  a 
purely  administrative  officer  to  determine 
whether  the  defined  crime  has  been  committed, 
and,  if  so,  to  inflict  a  punishment. — Id. 

Judicial  powers  are  not  unconstitutionally 
vested  in  the  executive  branch  of  the  government 
by  Act  Feb.  20,  1907,  |  3,  for  deportation  of  an 
alien  for  practicing  prostitution  within  three 
years  after  entry,  though  the  inquiry  devolves 
on  Department  or  Commerce,  and  its  finding  are 
conclusive.— Zakonaite  v.  Wolf,  33  S.  Ct.  31, 
226  U.  S.  272,  57  L.  Ed.  218. 

Judicial  powers  were  not  conferred  on  the 
Kentucky  Railroad  Commission  contrary  to 
Const.  Ky.  §§  27,  28,  109,  135,  by  Act  March 
10.  1900  (Ky.  St.  $  820a),  authorizing  it  to  fix 
reasonable  rates  after  hearing. — Louisville  &  N. 
B.  Co.  V.  Garrett,  34  S.  Ct.  48,  231  U.  S.  298, 
58  L.  Ed.  229,  affirming  order  (O.  C)  186  F.  176. 

IV.  POLICE  POWER  IN  GENERAI- 

Intcrference  with  interstate  commerce,  see  Com- 
merce, ^=>48. 


Particular  suhjecU  of  regulation. 
See- 
Animals,  ^ss>dO,  44. 
Banks  and  Banking,  ^=>3,  4. 
Carriers,  ^=>1,  2. 
Game,  ^=>3^. 
Health,  «=>21. 

Intoxicating  Liquors,  ^=»9,  10. 
Licenses,  ^s»2~5^. 
Taxation,  «=>3-24. 


^=>81.   Nature  and  Boope  in  s^neral. 

See  10  Cent.  Dig.  Const.  Law,  §  148;    S6  Cent.  Dig. 
Mun.  Corp.  §  1454. 

The  police  power  embraces  the  protection  of 
the^  lives,,  health,  and  property  of  citizens,  the 
maintenance  of  good  order,  and  the  preservation 
of  good  morals.— Barbier  v.  Connolly,  113  U.  S. 
27,  5  S.  Ct  357,  28  L.  Ed.  923. 

The  power  of  the  states  to  regulate  matters 
of  internal  police  within  their  limits  applies  not 
only  to  the  health,  morals,  and  safety  of  the  pub- 
lic, but  also  to  whatever  promotes  the  public 
peace,  comfort,  and  convenience. — Lake  Shore  & 
M.  S.  Ry.  Co.  V.  State  of  Ohio,  19  S.  Ct.  465, 
173  U.  S.  285,  43  L.  Ed.  702. 

The  police  power  vested  in  the  state  must  be 
exercised  in  subordination  to  the  federal  Consti- 
tution. Judgment  (Mich.)  Smith  v.  Lake  Shore 
&  M.  S.  Ry.  Co.,  72  N.  W.  328,  114  Mich.  460, 
reversed.— Lake  Shore  &  M.  S.  Ry.  Co.  v.  Smith, 
19  S.  Crt.  565,  173  U.  S.  684,  43  L.  Ed.  858. 

The  police  power  of  a  state  embraces  regu- 
lations designed  to  promote  the  public  con- 
venience or  the  general  prosperity  as  well  as 
those  designed  to  promote  the  public  health,  the 
public  morals,  or  the  public  safety.— Chicago, 
B.  &  Q.  Ry.  Co.  V.  People  of  State  of  Illinois. 
26  S.  Ct  341,  200  U.  S.  561,  50  L.  Ed.  596, 
4  Ann.  Cas.  1175. 

The  police  power  of  a  state  is  not  confined 
to  the  suppression  of  what  is  offensive,  disor- 
derly, or  unsanitary,  but  embraces  regrulations 
designed  to  promote  the  public  convenience  or 
the  genera]  prosperity. — Bacon  v.  Walker,  27  S. 
Ct  289,  204  U.  S.  311,  51  L.  Ed.  499,  affirming 
judgment  Walker  v.  Bacon  (Idaho,  1905)  81 
P.  155:  Bown  v.  Walling,  27  S.  Ct  292,  204 
U.  S.  320,  51  L.  Ejd.  503,  affirming  judgment 
Walling  V.  Bown  (1904)  76  'P.  318,  9  Idaho,  740. 

A  business  may  be  so  far  affected  with  a 
public  interest  as  to  permit  legislative  regulation 
of  its  rates,  though  the  public  may  have  no 
legal  right  to  demand  and  receive  service. — 
German  Alliance  Ins.  Co.  v.  Lewis,  34  S.  Ct 
612,  233  U.  S.  389,  58  L.  Ed.  1011,  L.  R,  A. 
1915C,  1189,  affirming  decree  (C.  C.)  189  F.  769. 

A  statutory  provision  not  a  lawful  police 
regulation  cannot  be  made  such  by  being  placed 
in  the  same  act  with  a  police  regulation,  or  by 
enactment  under  title  declaring  a  proper  purpose 
for  the  exercise  of  such  power. — Coppage  v. 
State  of  Kansas,  35  S.  Ct  240,  236  U.  S.  1,  59 
L.  Ed.  441,  L.  R.  A.  1915Q,  960.  affirming 
judgment  State  v.  Coppage,  1^  P.  8,  87  Kan. 
752. 

V.  PERSONAIi,    CrVII.,    AND    POUTI- 

CAI.   RIGHTS. 

Right  of  suffrage  and  regulation  thereof,  aee 
Elections,  ^=s>2-19. 

^=»82.  Coastitntlonal  p^araatlas  in  sea- 
eraL 

See  10  Cent  Dig.  Const  Law,  |  149. 

Constitutional  provisions  for  the  security  of 
person  or  property  should  be  liberally  con- 
strued.—Boyd  V.  United  States,  116  U.  S.  616, 
6  S.  Ct  524,  29  L.  Ed.  746. 

Section  12  of  the  interstate  commerce  act, 
in  authorizing  circuit  courts  to  make  orders  en- 
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forcing  subpoBnas  issued  by  tbe  interstate  com- 
merce commission,  is  not  unconstitutional,  as 
in  derogation  of  guaranties  of  personal  rights. 
— Interstate  Commerce  Commission  v.  Brimson, 
154  U.  S.  447,  14  S.  Ct.  1125.  38  L.  Ed.  1047 ; 
Id.,  15  S.  Ct  19,  155  U.  S.  3,  39  L.  Ed.  49. 

The  first  10  amendments  to  the  constitu- 
tion of  the  United  States,  commonly  known  as 
the  "Bill  of  Rights,"  were  not  intended  to  lay 
down  any  novel  principles  of  government,  but 
simply  embodied  certain  ^aranties  and  im- 
munities which  we  had  inherited  from  our 
English  ancestors,  and  which  had  from  time 
immemorial,  been  subject  to  certain  well-recog- 
nized exceptions,  arising  from  the  necessities 
of  the  case.  In  incorporating  these  principles 
into  the  constitution,  there  was  no  intention  of 
disregarding  the  exceptions,  which  have  contin- 
ued to  be  recognized  as  if  formally  expressed. 
—Robertson  v.  Baldwin,  17  S.  Ct  326,  165  U. 
S.  275,  41  L.  Ed.  715. 

The  fundamental  guaranties  of  life,  liberty, 
and  property  made  by  the  federal  constitution, 
such  as  those  relating  to  the  writ  of  habeas 
corpus,  bills  of  attainder,  ex  post  facto  laws, 
and  tnal  by  jury  for  crimes,  have  no*  relation  to 
crimes  committed  without  the  jurisdiction  of 
the  United  States  against  the  laws  of  a  foreign 
country.— Neely  v.  Henkel,  21  S.  Ct  302,  180 
U.  S.  109,  45  li.  Ed.  448,  affirming  judgment 
(C.  C.)  In  re  Neely,  103  F.  631;  Neely  v. 
HenJkel,  21  S.  Ct  308,  180  U.  S.  126,  45  L. 
Ed.  457,  affirming  judgment  (C.  C.)  In  re  Neely, 
103  F.  626. 

None  of  the  guaranties  of  Const.  U.  S. 
Amend.  1,  respecting  freedom  to  worship,  speak, 
publish,  or  petition  are  infringed  by  the  provi- 
sions of  Immigration  Act  March  3,  1903,  c. 
1012,  fS  2,  32  Stat.  1213  [U.  fe.  Comp.  St  Supp. 
1903,  pp.  172,  180],  for  the  exclusion  and  de- 
portation of  auen  anarchists,  whether  such  stat- 
ute is  construed  to  apply  to  persons  whose  op- 
position to  all  organized  government  is  profess- 
ed as  a  political  ideal,  or  simply  to  include 
those  who  advocate  the  forcible  overthrow  of 
government  or  assassination  of  officials.  Order 
(C.  C.)  126  F.  253,  affirmed.— United  States  ex 
rel.  Turner  v.  Williams,  24  S.  Ct  719,  194  U. 
S.  279,  48  L.  Ed.  979. 

Under  Const  Amend.  14,  the  restriction  of 
liberty  or  of  property  rights  cannot  be  denom- 
inated public  welfare  and  treated  as  a  legiti- 
mate object  of  the  police  power.— Coppage  v. 
State  of  Kansas,  35  S.  Ct  240,  236  U.  S.  1, 
59  L.  Ed.  441,  L.  R.  A.  1915C.  960.  affirming 
judgment  State  v.  Coppage,  125  P.  8,  87  Kan. 
752. 


^=»83.   Peraonal  liberty  and  security. 

See  10  Cent  Dig.  Const  Law,  §{  150-161)6;    6  Cent 
Dig.  Baat  fi  211. 

Act  La.  1890,  No.  111.  p.  152.  enacting 
that  all  railway  companies  carrying  passengers 
shall  provide  equal,  but  separate,  accommoda- 
tions for  the  white  or  colored  races,  by  provid- 
ing two  or  more  passenger  coaches  for  each 
train,  or  by  dividing  passenger  coaches,  and 
prohibiting  persons  from  occupying  seats  in  any 
coaches  other  than  the  ones  assigned  to  them 
on  account  of  the  race  to  which  they  belong, 
does  not  violate  Const  Amend.  13,  abolishing 
slavery  and  involuntary  servitude. — Plessy  v. 
Ferguson,  163  U.  S.  537,  16  S.  Ct  1138,  41  L. 
Ed.  256,  affirming  judgment  Ex  parte  Plessy, 
45  La.  Ann.  80,  U  So.  948,  18  L.  R.  A.  639. 

Rev.  St  H  4598,  4599,  atfthorizing  the  ap- 
prehension, imprisonment,  and  return  on  board 
of  deserting  seamen  in  the  merchant  service,  are 
not  invalidated  by  the  prohibition  of  "involun- 
tary servitude/'  in  the  thirteenth  amendment — 
Robertson  v.  Baldwin,  17  S.  Ct  326,  165  U.  S. 
275,  41  L.  Ed.  715. 

A  person  is  not  imprisoned  for  debt  by  an 
order   of   the    bankruptcy    court   directing    his 


imprisonment  until  he  pays  over  to  the  trustee 
in  bankruptcy  money  adjudged  to  be  in  his 
hands  belonging  to  the  bankrupt's  estate.  De- 
cree, In  re  Nugent  105  F.  581.  44  C.  C.  A. 
620,  reversed.— Mueller  v.  Nugent,  22  S.  Ct. 
269,  184  U.  S.  1,  46  L.  Ed.  4(fe. 

An  adult  cannot  claim  to  have  been  de- 
prived of  the  liberty  secured  by  Const.  U.  S. 
Amend.  14.  against  state  deprivation,  by  the 
enforcement  against  him  of  a  compulsory  vac- 
cination law,  at  leastj  where  he  does  not  show, 
with  reasonable  certainty,  that  he  is  not  at  the 
time  a  fit  subject  of  vaccination,  or  that  vac- 
cination, by  reason  of  his  then  condition,  will 
seriously  impair  his  health,  or  possibly  cause 
his  death.  Judgment.  Commonwealth  v.  Pear, 
66  N.  E.  719.  183  Mass.  242,  67  L.  R.  A.  935. 
affirmed. — Jacobson  v.  Commonwealth  of  Mas- 
sachusetts, 25  S.  Ct  358.  197  U.  S.  11,  49  L. 
Ed.  643,  3  Ann.  Cas.  765. 

So  far  as  the  refusal  without  just  cause  to 
perform  the  labor  called  for  in  a  written  con- 
tract of  employment  under  which  the  employ^ 
has  obtained  money  which  was  not  refunded, 
or  property  which  was  not  paid  for.  is  made 

grima  facie  evidence  of  an  intent  to  defraud 
y  Code  Ala.  1896,  S  4730,  as  amended  by  Gen. 
Acts  Ala.  1903,  p.  345,  and  Gen.  Acts  Ala. 
1907.  p.  636,  and  therefore  punishable  as  a 
criminal  offense,  such  legislation  offends  against 
the  prohibition  of  the  thirteenth  amendment  to 
the  federal  Constitution  against  involuntary 
servitude,  except  as  punishment  for  crime,  and 
against  the  provisions  forbidding  peonage,  found 
in  Rev.  St  U.  S.  §|  1990,  5526  (U.  S.  Comp. 
St  1901,  pp.  1266,  3715),  enacted  to  secure 
the  enforcement  of  such  amendment — especially 
since,  under  the  local  practice,  the  accused  may 
not,  for  the  purpose  of  rebutting  the  statutory 
presumption,  testify  as  to  his  uncommunicated 
motives,  purposes,  or  intentions. — (1911)  Bailey 
V.  State  of  Alabama,  31  S.  Ct  145,  219  U.  8. 
219,  55  L.  Ed.  191.  reversing  judgment  (1909) 
49  So.  886,  161  Ala.  75. 

A  condition  of  peonage  forbidden  by  Const. 
U.  S.  Amend.  13,  and  Rev.  St.  U.  S.  §§  1990, 
5526  (U.  S.  Comp.  St  1901,  pp.  1266,  3715), 
results  from  Code  Ala.  S  6846,  under  which  a 
person  fined  for  a  misdemeanor  may  confess 
judgment  with  a  surety  in  the  amount  of  the 
fine  and  agreeing  with  the  surety  on  payment 
of  the  judgment  to  reimburse  him  by  working 
for  him  on  terms  approved  by  the  court — Unit- 
ed States  V.  Reynolds,  35  S.  Ct  86,  235  U.  S. 
133,  59  L.  Ed.  162,  reversing  judgments  (D.  C.) 
213  F.  352,  and  (D.  C.)  Same  v.  Broughton,  213 
F.  345. 

Involuntary  servitude  is  not  imposed,  con- 
trary to  Const.  Amend.  13,  bjr  Laws  Fla.  1913, 
c.  6537.  §§  10,  12,  making  it  a  misdemeanor 
punishable  by  fine  or  imprisonment  to  fail  to 
perform  labor  on  the  highways. — Butler  v.  Per- 
ry. 36  S.  Ct.  258,  240  U.  S.  328.  60  L.  Ed.  672, 
affirming  judgment  66  So.  150,  67  Fla.  405. 

^=>84.  Religioua  liberty  and  freedom  of 
oonsoienoe. 

See  10  Cent  Dig.  Const  Law.  §§  152-154. 

Rev.  St  SI  501,  504,  which  provide  that  no 
person  "who  is  a  bigamist  or  polygamist.  or 
who  teaches,  advises,  counsels,  or  encourages  any 
person  or  persons  to  become  bigamists  or  polyg- 
amists,  *  *  *  or  to  enter  into  what  is 
known  as  plural  or  celestial  marriage,  or  who 
is  a  member  of  any  order  ♦  ♦  ♦  which 
teaches,  adyises,  counsels,  or  encourages  its 
members  oH  devotees,  or  any  other  persons,  to 
commit  the  crime  of  bigamy  or  polygamy,  or 
any  other  crime  defined  by  law,  either  as  a 
rite  or  ceremony  of  such  order  ♦  ♦  ♦  or  oth- 
erwise, is  permitted  to  vote  at  any  election,  or 
to  hold  any  position  or  office  of  honor,  trust,  or 
profit  within  this  territory,"  and  require  every 
person  desiring  to  register  as  a  voter  to  take  an 
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oath  that  ho  does  not  belong  to  such  an  order, 
are  valid,  and  not  unconstitutionalt  as  being  a 
'*law  respecting  an  establishment  of  religion/* 
—Davie  v.  Beason.  133  U.  S.  333.  10  S.  Ct.  299, 
33  L.  Ed.  637. 

^=988.  Idborty  to  ehoiMe  oooupation. 

See  10  Cent.  Dig.  Gonst  Iaw,  §S  164,  166. 

An  ordinance  prohibiting  the  doing  of  work 
in  public  laundries  in  a  city  between  the  hours 
of  10  o'clock  at  night  and  6  in  the  morning  is 
not  void  on  the  ground  that  it  deprives  a  man 
of  the  right  to  work  at  all  times.— Soon  Hing  v. 
Crowley,  113  U.  S.  703,  5  S.  Ct  730,  28  L. 
Ed.  1145. 

^=980.  liiberty  to  oontraet. 

See  10  Cent.  Dig.  Const  Law,  I  157. 

Const.  Amend.  14,  does  not  guaranty  to  a 
citizen  the  risht  to  contract,  either  by  himself 
or  agent,  witnin  his  state,  in  violation  of  its 
laws.— Hooper  v.  People  of  State  of  California, 
155  U.  S.  648,  15  S.  Ct.  207,  39  L.  Ed.  297. 

Act  June  27,  1890,  §  4  (26  Stat.  182),  mak- 
ing  it  misdemeanor  for  an  attorney  to  receive 
more  than  $10  for  prosecuting  a  claim  for  a 
pension,  is  not  unconstitutional  as  an  inter- 
ference with  the  liberty  of  contract,  as  a  pen- 
sion is  a  bounty,  over  which  congress  has  fuU 
control.— Frisbie  v.  United  States,  157  U.  S. 
160,  15  Sup.  Ct  686,  39  L.  Ed.  657. 

The  Utah  statute  forbidding  the  employ- 
ment of  workingmen  for  more  than  eight  hours 
a  day  in  mihies.  and  in  the  smelting,  reduction, 
or  refining  of  ores  or  metals,  is  not  an  uncon- 
stitutional interference  with  the  right  of  nri- 
vate  contract— Holden  v.  Hardy,  18  S.  Ct  383, 
169  U.  S.  366,  42  L.  Ed.  780. 

The  anti-trust  act  of  congress,  rendering 
unlawful  contracts  the  direct  effect  of  which  is 
to  shut  out  from  interstate  commerce  the  opera- 
tion of  the  general  law  of  competition,  is  not 
an  interference  with  the  general  liberty  of  con- 
tract, guarantied  under  the  fifth  amendment  to 
the  constitution  of  the  United  States.— United 
States  V.  Joint-TraflSc  Ass'n,  19  S.  Ct  25,  171 
U.  S.  505,  43  Lb  Ed.  259,  reversing  judgmente 
(C.  C.)  76  F.  895,  and  89  F.  1020,  32  C.  C.  A. 
491. 

The  constitutional  guaranty  of  liberty  of 
the  individual  to  enter  into  private  contracts 
does  not  limit  the  power  of  congress,  so  as  to 
prevent  it  from  legislating  upon  the  subject  of 
contracts  in  restraint  of  interstate  or  foreign 
commerce.  Judgment  United  States  v.  Addys- 
ton  Pipe  &  Steel  Co.,  85  F.  271,  29  C.  C.  A. 
141,  46  L.  R.  A.  122,  modified.— Addyston  Pipe 
&  Steel  Co.  V.  United  Stetes,  20  S.  Ct  96,  175 
U.  S.  211,  44  L.  Ed.  136. 

An  exemption  of  policies  of  life  insurance 
issued  by  corporations  of  other  states,  which 
stipulate  that  they  shall  be  governed  by  the 
law  of  another  state,  from  the  operation  of  the 
Missouri  statute  (section  5983)  making  policies 
nonforfeitable  for  default  in  payment  of  pre- 
miums, cannot  be  claimed  by  virtue  of  the  con- 
stitution of  the  United  States,  and  on  the 
ground  that  it  interferes  with  the  contractual 
liberty  of  the  corporation,  since  the  state  has 
power  to  compel  such  corporations  to  be  sub- 
ject to  such  statute  as  a  condition  of  the  right 
to  do  business  in  the  state.  Judgment,  Crav- 
pns  V.  New  York  Life  Ins.  Co.,  50  S.  W.  519, 
148  Mo.  583,  71  Am.  St  Reo.  628,  affirmed.— 
New  York  Life  Ins.  Co.  v.  Cravens,  20  S.  Ct. 
962,  178  U.  S.  389.  44  L.  Ed.  1116. 

Liberty  of  contract  is  not  unreasonablv  in- 
terfered with  by  Rev.  St  Ohio,  $§  3184,  3185, 
3185a,  giving  a  lien  on  the  property  of  the  own- 
er to  subcontractors,  laborers,  and  those  who 
furnished  materials  to  be  used  by  the  contractor 
in  the  execution  of  his  contract  with  the  owner. 
Decree,  116  F.  793,  54  C.  C.  A.  165,  affirmed. 
—Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones, 
24  S.  Ct  576,  193  U.  S.  532,  48  L,  Ed.  778. 


Laws  N.  T.  1903,  c.  326,  amending  Pen. 
Code,  $  550,  making  it  a  criminal  offense  for  a 
secondhand  dealer  to  buy  or  receive  stolen  ma- 
terials belonging  to  railroads,  telephone  and 
electric^  light  companies  without  diligent  in- 
quiry, is  not  an  unconstitutional  interference 
with  the  liberty  of  contract— Rosenthal  v.  Peo- 
ple of  State  of  New  York,  33  S.  Ct.  27,  226 
U.  S.  260,  57  L.  Ed.  212.  Ann.  Cas.  1914B.  71, 
affirming  judgment  People  y.  Rosenthal,  90  N. 
E.  991,  197  N.  Y.  394. 

$=»00.  Freedom    of    spoeeh    and    of    tko 
press. 

See  10  Cent  Dig.  Const  Law.  S  172. 

The  additional  conditions  on  the  right  to 
enjoy  second-class  mail  privileges  imposed  by 
the  Post  Office  Appropriation  Act  of  August  24, 
1912,  I  2,  are  incidental  to  the  purpose  to  he 
secured  ty  the  second-class  classification,  and 
do  not  infringe  the  freedom  of  the  press. — ^Lewis 
Pub.  Co.  V.  Morgan,  33  S.  Ct  867,  229  U.  S. 
288,  57  L.  Ed.  1190. 

The  freedom  of  speech  and  publication  un- 
der Const  Ohio  art  1,  S  11,  with  responaibil« 
ity  only  for  abuse,  is  not  violated  by  April  16, 
1913  (103  Ohio  Laws,  p.  399),  creating  a  board 
of  censors  of  motion  picture  films. — Mutual 
l^ilm  Corp.  v.  Industrial  Commission  of  Ohio, 
35  S.  Ct  387,  236  U.  S.  230.  59  L.  Ed.  552: 
Mutual  Film  Co.  v.  Same,  35  S.  Ct  393,  236 
U.  S.  247,  59  L.  Ed.  561.  Affirming  decree  (D. 
0.)  215  F.  138. 

Constitutional  freedom  of  speech  is  not  vi- 
olated b^  Laws  Kan.  1913,  c  294,  requiring 
motion  picture  films  to  be  first  examined  before 
exhibition  by  superintendent  of  public  instruc- 
tion.— ^Mutual  Film  Corp.  of  Missouri  v.  iiodges. 
35  S.  Ot  393,  236  U.  S.  248,  59  L.  Ed.  66L 

VI.   VESTED   BIGHTS. 

^=>02.  ConstitntloiuU  suarantles  ia  sma» 
eraL 

Sea  10  Cent  Dig.  Const  Law,  ||  174,  176.  178-180, 

207.  226-227,  237. 

• 

Pensioners  of  the  United*  States  have  no 
vested  legal  rights  to  their  pensions,  and  it  was 
competent  for  congress  by  Act  July  25,  1882, 
c  349,  I  5,  to  provide  that  no  person  receiving 
a  pension  under  a  special  act  should  receive  in 
addition  a  pension  under  the  general  law. — 
United  States  v.  TeUer,  107  U.  S.  64,  2  S.  Ct. 
39,  27  L.  Ed.  352. 

McClain's  Code  Iowa  1882,  c  98,  ^  9,  15* 
prohibiting  persons  from  practicing  medicine  in 
the  state  if  they  are  not  graduates  of  a  medical 
college,  or  have  not  practiced  medicine  in  the 
state  for  10  years,  or  have  not  been  foand 
qualified  on  examination  by  the  board  of  health, 
does  not  deprive  persons  engaged  in  the  practice 
of  medicine  at  the  time  of  its  passage  of  anj 
vested  right.— Dent  v.  West  Virginia,  129  U. 
S.  114,  9  S.  Ct  231.  32  L.  Ed.  623. 

Neither  the  provisions  of  the  Indian  ap- 
propriation acts  of  1896  and  1897,  which  au- 
thorized the  Dawes  commission  to  determine 
claims  to  citizenship  in  any  of  the  Five  Civilis- 
ed Tribes  of  the  Indian  Territory,  nor  the 
Curtis  act  of  June  28,  1898,  authorixinf'  the 
completion  of  the  rolls  of  citizens  in  such  tribesL 
and  making  them  final  when  so  completed  and 
approved  by  the  secretary  of  the  interior,  and 
by  which  the  tribal  laws  and  courts  were  abol- 
ished and  supeiseded  by  those  of  the  United 
States,  and  other  comprehensive  changes  made 
in  the  government  of  the  territory,  is  in  excess 
of  the  powers  of  congress,  or  unconstitutional 
as  an  impairment  of  vested  rights. — Stephens  v. 
Cherokee  Nation,  19  S.  Ct  722,  174  U.  S.  445, 
43  Ia  Ed.  104L 

Prohibition  against  practice  of  medicine  by 

5erson8  not  licensed  or  registered,  under  Laws 
'ex.  1907,  c.  123,   held  not  invalid  as  to  one 
who  had  an  established  business  when  tha  Uw 
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was  passed.— (1912)  Collins  ▼.  State  of  Texas, 
32  S.  Ct.  286,  223  U.  S.  288,  56  L  Ed.  439, 
affirming  judgment  (1900)  Ex  parte  Collins,  121 
S.  W.  501,  57  Tex.  Cr.  B.  2. 

^=s>03.  Estates  and  interests  in  property 
in  general. 

,  Bee  10  Cent.  Dig.  Const.  Liaw,  §S  176.  177,  181-185. 
190-192.  194-200.  208,  213-224.  236. 

Acts  Tenn.  March  23,  1883,  authorizing  mu- 
nicipal corporations  to  compromise  their  debts 
and  issue  new  bonds  therefor  at  the  rate  of  60 
per  cent.,  the  acceptance  of  the  compromise  to 
work  a  transfer  of  the  creditors'  debt,  with  a 
right  to  the  municipality  to  enforce  it,  and  that 
such  new  bonds  and  their  matured  coupons 
should  be  received  in  payment  of  back  taxes  at 
double  their  face  value,  although  these  provi- 
sions changed  the  rate  at  which  outstanding  in- 
debtedness had  been  made  receivable  for  hack 
taxes  by  Act  March  13,  1879,  did  not  devest  the 
holders  of  debts  of  such  a  corporation,  not 
secured  by  any  lien  or  claim  on  such  back 
taxes,  of  any  vested  right.— Amy  v.  Taxing  Dist. 
of  Shelby  (5ounty,  114  U.  S.  387,  5  S.  Ct.  895, 
29  Ia  Ed.  172. 

A  state  law  which  authorizes  a  person  ow- 
ing taxes  to  a  municipal  corporation  to  procure 
obligations  of  the  municipality,  and  use  them 
as  a  set-of?  against  his  own  debt,  is  not  uncon- 
stitutional, as  devesting  creditors  of  the  mu- 
nicipality of  vested  rights.— Id. 

No  vested  rights  of  owners  of  land  ad- 
jacent to  a  tidal  stream  were  disturbed  by  the 
Alabama  act  of  January  31,  1867,  granting  to 
the  city  of  Mobile  so  much  of  the  shore  and 
soil  under  such  stream  as  is  within  the  city 
boundaries,  since  such  act  amounts  to  no  more 
than  a  declaration  that  the  rights  possessed  by 
the  state  in  such  shore  and  soil  were  granted 
to  such  city.  Judgment  30  So.  645,  128  Ala. 
335,  64  L.  R.  A.  333,  86  Am.  St.  Rep.  143.  af- 
firmed.—Mobile  Transp.  Co.  v.  City  of  Mobile, 
23  S.  Ct.  170,  187  U.  S.  479,  47  L.  Ed.  266. 

Vested  rights  of  Cherokee  Indians  living 
September  1,  1902,  and  enrolled  under  Act  July 
1,  1902,  to  participate  in  distribution  of  re- 
maining tribal  lands  and  funds,  were  not  de- 
stroyed by  provision  of  Act  April  26,  1906,  as. 
amended  oy  Act  June  21,  1906,  providing  for 
admitting  newly  bom  members  of  the  tribe  to 
allotment  from  which  they  were  excluded  by 
earlier  act  if  born  after  September  1,  1902.— 
(1912)  Gritts  v.  Fisher,  32  S.  Ct.  580,  224  U. 
8.  640,  56  L.  Ed.  928,  affirming  decree  (1911) 
37  App.  D.  C.  473. 

The  right  of  abutting  owners  to  compensa- 
tion for  consequential  damages  from  an  original 
gading  under  municipal  direction  given  by 
iws  Wash.  1893,  c.  840,  and  Laws  1907,  c. 
153,  is  a  vested  property  right  which  cannot  be 
destroyed  by  repeal  of  the  compensatory  provi- 
sion after  the  damage  is  done.— Ettor  v.  City  of 
Tacoma,  33  S.  Ct.  428,  228  U.  S.  148,  57  L.  Ed. 
773.  Reversing  judgments  Id.,  106  P.  478,  57 
Wash.  50;  Id.,  107  P.  1061,  57  Wash.  50; 
Howard  v.  City  of  Tacoma,  106  P.  481,  57 
Wash.  698,  and  107  P.  1064,  "57  Wash.  69a 

^»06.   Coniuinnity  property. 

See  10  Cent.  Dig.  Const  Law,  8  200. 

A  husband  had  no  vested  rights  in  the  com- 
munity property  acquired  prior  to  the  passage 
of  Laws  N.  M.  1901,  c.  62,  §  6  (a),  of  which 
be  would  be  deprived  by  applying  to  such  prop- 
erty the  provision  of  that  section  that  neither 
husband  nor  wife  shall  dispose  of  real  estate  ac- 
quired during  coverture  by  onerous  title  un- 
less both  join  in  the  execution  of  the  deed.— 
(1911)  Amett  v.  Reade,  31  S.  Ct  425,  220  U. 
S.  311,  55  Ia  Ed.  477,  36  L.  R.  A.  (N.  S.)  1040, 
reversing  Judgment  Reade  v.  De  Lea  (1908)  95 
P.  131,  14  N.  M.  442.  | 


■^Ff 


€=»100*  Exemptions  front  taxation. 

See  10  Cent  Dig.  Const.  Law,  8  206. 

Act  Feb.  14,  1856,  i  1  (Gen.  St  Ky.  c.  68, 
f  8),  authorizes  the  amendment  or  repeal  of 
corporate  charters,  grants,  etc.,  at  the  will  of 
the  legislature,  but  provides  that  no  amend- 
ments or  repeal  shall  impair  other  rights  pre- 
viously vested.  Edd,  that  charter  exemption 
from  taxation  for  a  designated  period  was  not 
a  vested  right,  within  such  provision,  so  as  to 
invalidate  a  subsequent  act,  imposing  an  addi- 
tional tax  on  such  a  corporation,  since  the  ex- 
emption must  be  read  as  existing  for  the  time 
designated,  unless  sooner  repealed.— Citizens* 
Sav.  Bank  v.  City  of  Owensboro,  19  S.  Ct  530, 
571,  173  U.  S.  636,  43  L.  Ed.  840. 

Choctaw  and  Chickasaw  allottees  under 
the  Atoka  agreement  embodied  in  Act  June  28, 
1898,  whereby,  in  consideration  of  their  relin- 
quishment of  all  claim  to  the  tribal  property, 
they  were  to  receive  allotments  in  severalty, 
which  were  nontaxable  while  title  remained  in 
original  allottees,  acquired  vested  rights  of  ex- 
emption from  state  taxation,  protected  by  Const 
U.  S.  Amend.  5,  from  abrogation,  as  was  at- 
tempted by  Act  May  27,  1908.— (1912)  Choate 
V.  Trapp,  32  S.  Ct.  565,  224  U.  S.  665,  56  L. 
Ed.  941.  reversing  decree  (1911)  114  P.  709,  28 
Okl.  517 ;  (1912)  Gleason  v.  Wood,  32  S.  Ct. 
571,  224  U.  S.  679,  56  L  Ed.  947,  revershig 
decree  (1911)  114  P.  703.  28  Okl.  502. 

A  Creek  homestead  allottee  under  an  agree- 
ment incorporated  in  congressional  legislation 
by  which,  in  consideration  of  relinquishment 
by  Indians  of  their  claim  to  tribal  property, 
they  were  to  receive  nontaxable  homestead  al- 
lotments inalienable  for  a  specified  period,  ac- 
quired a  vested  right  to  exemption  from  state 
taxation,  protected  by  the  federal  O>nstitution 
against  abrogation  by  Congress.- (1912)  Eng- 
lish V.  Richardson,  32  S.  Ct  571,  224  U.  S. 
680,  56  li.  Ed.  949,  reversing  decree  (1911)  114 
P.  710,  28  Okl.  408. 

^=»101.  Franohises  and  privileges. 

See  10  Cent  Dig.  Const  Law,  88  209-211. 

A  general  power  given  a  railroad  by  its 
charter,  to  consolidate  with,  purchase,  lease,  or 
acquire  the  stock  of  other  roads,  may,  while  it 
remains  unexecuted,  be  limited  by  the  legisla- 
ture, without  impairing  any  vested  right,  to 
cases  where  the  other  roads  are  not  parallel  or 
competing.— Pearsall  v.  Great  Northern  Ry.  Co., 
161  U.  S.  646.  16  S.  Ct  705.  40  L.  Ed.  838,  re- 
versing decree  (C.  C.)  73  F.  933. 

^=>105.  Rights  of   action  and  defenses* 

See  10  Cent  Dig.  Const  Law,  {§  228-235. 

The  repeal  of  the  usury  law  without  a  sav- 
ing clause,  thus  operating  retrospectively,  so  as 
to  cut  off  the  defense,  for  the  future,  in  actions 
on  contracts  previously  made,  does  not  deprive 
parties  of  vested  rights.— Ewell  v.  Daggs,  108 
U.  S.  143,  2  S.  Ct.  408,  27  L.  Ed.  682. 

^=s>106.  Remedies. 

See  10  Cent  Dig.  Const  Law.  88  1S6.  212.  288-245, 
252-257,  259. 

A  State  may  adopt  new  remedies  for  the 
collection  of  taxes,  and  apply  such  remedies  to 
taxes  already  deliuquent,  without  any  violation 
of  the  federal  constitution,  since  the  taxpayer 
has  no  vested  right  in  the  existing  mode  of  col- 
lecting taxes.  Judgment  57  S.  W.  34,  93  Tex. 
553,  affirmed.— League  v.  State  of  Texas,  22  S. 
Ct.  475,  184  U.  S.  156,  46  L.  Ed.  478. 

®=s>107.  Statutes  of  limitation. 

See  10  Cent  Dig.  Const  Law,  88  246-251. 

The  bar  of  the  statute  of  limitations  as  a 
defense  to  an  action  on  a  contract  cannot  be- 
come a  vested  right,  and  therefore  a  law  taking 


Tkis  Digest  Is  compiled  on  the  Key-Number  System*   For  explanation,  see  pase  iii* 
Sxjp.Ct.Dio.--29 


«=»116f 


CONSTITUTIONAL  LAW,  VI,  VII  (A) 


[Sup.Ct.Dig.— Page  450] 


it  away  after  it  has  become  perfected  is  not 
unconstitutional,  as  impairing  vested  rights* — 
Campbell  -v.  Holt,  115  U.  S.  620,  6  S.  Ct  209, 
29  L.  Ed.  483. 

$=:»110.  Verdicts  and  Jndfnnenta* 

See  10  Cent  Dig.  Const.  Law,  S§  264-266. 

The  provision  of  the  Indian  appropriation 
act  of  July  1,  1898  (30  Stat  c.  545),  giving  a 
right  of  appeal  from  the  United  States  courts 
in  the  Indian  Territory  direct  to  the  supreme 
court  by  either  party  in  all  citizenship  cases, 
including  in  express  terms  cases  in  which  judg- 
ments had  previously  been  rendered,  was  with- 
in the  powers  of  congress,  which  had  consti- 
tuted the  territorial  courts,  as  appellate  tri- 
bunals, a  part  of  the  machinery  by  means  of 
which  it  discharged  its  own  duties  with  refer- 
ence to  the  Indian  tribes,  although  the  legis- 
lation under  which  such  judgments  were  ren- 
dered- made  them  final.  It  cannot  be  said  that 
the  rendition  of  such  judgments  gave  the  suc- 
cessful parties  any  vested  right  that  they  should 
not  be  subjected  to  review  by  subsequent  legis- 
lation, nor  that  they  vested  such  litigants  with 
absolute  property  rights  which  precluded  a  re- 
examination of  the  original,  cause  of  action, 
w^hich  was  in  all  cases  the  rii^ht  of  citizenship 
in  a  tribe.— Stephens  v.  Cherokee  Nation,  19  S. 
Ct.  722,  174  U.  S.  445,  43  L.  Ed.  1041. 

t 

No  vested  rights  of  the  owners  of  realty  are 
interfered  with  by  overruling  earlier  decisions 
so  as  to  render  property  liable  for  an  assess- 
ment for  the  widening  of  a  street  after  damages 
for  the  part  taken  have  been  fixed.— Willoughbv 
v.  City  of  Chicago,  35  S.  Ct.  23,  235  U.  S.  45, 
59  L.  Ed.  123,  dismissing  writ  of  error  City  of 
Chicago  V.  Willoughby,  94  N.  E.  513,  249  111. 
249. 

^=3>111.  Appeal  or  other  prooeedins  for 
reTienr. 

See  10  Cent  Dig.  Const  Law,  SI  267- 


Wherc  a  judgment  has  been  rendered  in 
favor  of  a  plaintiff  in  a  suit  brought  under  a 
statute  giving  the  remedy,  the  rights  of  the 
plaintiff  'lecome  thereby  vested,  and  cannot  be 
affected  by  a  subsequent  repeal  of  the  statute; 
nor  does  its  repeal  affect  proceedings  in  error 
to  review  such  judgment,  the  question  for  de- 
termination in  such  proceedings  being  the  valid- 
ity of  the  judgment  when  rendered.— McCul- 
lousrh  V.  Commonwealth  of  Virginia,  19  S.  Ct. 
134,  172  U.  S.  102,  43  L.  Ed.  382,  reversing 

J'udgment  Commonwealth  of  Virginia  v.  McCul- 
ough.  19  S.  E.  114,  90  Va.  597. 

VII.   OBUGATION  OF  CONTRACTS. 

Decisions  of  state  courts  as  authority  in  federal 

courts,  see  Courts.  ^=»369. 
Jurisdiction    of   actions    involving   question   of 

impairment,  see  Courts,  ^=s>282,  394(9). 

(A)  POWERS  OF   STATES  IN  GENERAL. 

^=:»113.   CoBstitntional      Bnaranties      in 
general. 

See  10  Cent  Dig.  Const  Law,  SS  271-273,  285. 

By  the  "obligation  of  a  contract"  is  meant 
the  means  which,  at  the  time  of  its  creation,  the 
law  affords  for  its  enforcement. — State  of  Louis- 
iana V.  Police  Jury  of  Parish  of  St.  Martin, 
111  U.  S.  716,  4  S.  Ct.  648,  28  L.  Ed.  574. 

A  state  statute  cannot  be  said  to  unconsti- 
tutionally impair  the  obligation  of  contracts 
made  after  its  enactment. — Chicago,  B.  &  Q.  R. 
Co.  V.  Cram,  33  S.  Ct  437,  228  U.  S.  70,  57 
L.  Ed.  734,  affirming  judgments  Cram  v.  Chica- 
go, B.  &  Q.  R.  Co.,  122  N.  W.  31,  84  Neb.  607, 
26  L.  K.  A.  (N.  S.)  1022,  and  123  N.  W.  1045, 
85  Neb.  586.  26  L.  R.  A.  (N.  S.)  1028,  19  Ann. 
Oas.  170;  Chicago,  B.  &  Q.  R.  Co.  v.  Kyle,  33 
S.  Ct  440,  228  U.  S.  85,  57  L.  Ed.  741,  affirm- 


ing  judgment  Kyle  v.  Chicago,  B.  &  Q.  R.  Co., 
122  N.  W.  37,  84  Neb.  621. 

^=9114.   The  law  impalrins  the  obllsa- 

tlOlLi 

See  10  Cent  Dig.  Const  Law.  SS  274-278,  290. 

^=9115,  ^.mm  In  general. 

See  10  Cent  Dig.  Const  Law,  SS  274-277,  290. 

A  Statute  passed  in  1867  cannot  be  said  to 
impair  the  obligation  of  a  contract  because  it 
impairs  the  value  of  privileges  acquired  under 
an  act  passed  in  1874.— Lehigh  Water  Co.  v. 
Borough  of  Easton,  121  U.  S.  388,  7  S.  Ct.  916, 
30  L.  Ed.  1059. 

A  contract  authorized  by  the  existing  state 
constitution  as  then  construed  by  the  highest 
court  of  the  state  cannot  be  affected  by  subse- 
quent change  in  the  decisions  of  that  court,  or 
by  the  adoption  of  a  new  constitution.  Judg- 
ment, Los  Angeles  City  Water  Co.  v.  City  of 
Los  Angeles  (C.  CO  88  F.  720,  affirmed.— City 
of  Los  Angeles  v.  Los  Angeles  City  Water  Co., 
20  S.  Ct  736,  177  U.  S.  558,  44  L.  Ed.  886. 

^=»116.  -^  Judiolal  deelsions. 

See  10  Cent  Dig.  Const  Law,  8  278. 

In  1871,  the  supreme  court  of  Ohio  declared 
valid  and  constitutional  Act  Ohio  May  4,  1869, 
which  authorized  the  city  of  Cincinnati,  a  mu- 
nicipal corporation  proper,  to  construct  and 
equip  a  continuous  line  of  railroad.  Held,  that 
this  adjudication  is  not  a  judicial  guaranty  of 
the  validity  of  Laws  Ohio  1880,  p.  157,  which 
authorizes  a  designated  township,  a  quasi  cor- 
poration, to  construct  through  its  territorv  a 
few  miles  of  railroad  forming  part  of  a  line 
intended  to  be  ultimately  owned  and  operated 
by  private  capital,  especially  where  that  court, 
in  1872,  declared  invalid  a  general  act  empow- 
ering counties,  cities,  and  municipalities  to  is- 
sue bonds  and  build  railroads;  and  a  purchas- 
er of  bonds  issued  by  the  township  under  the 
act  of  1880  takes  them  subject  to  the  risk  of 
having  the  act  declared  unconstitutionaL — 
Pleasant  Tp.  v.  ^tna  Life  Ins.  Co.,  138  U.  S. 
67,  11  S.  Ct.  215,  34  L.  Ed.  864. 

A  decision  by  a  state  supreme  court  that 
under  the  state  statutes  an  extension  of  lime 
for  doing  pubUc  work,  granted  after  expiration 
of  the  time  limited  in  the  contract  therefor,  was 
invalid,  did  not  impair  the  obligation  of  the 
contract,  although  at  the  time  the  contract  was 
made  the  supreme  court  had  held  such  extension 
valid.— Wood  v.  Brady,  150  U.  S.  18,  14  S.  Ct 
6,  37  L.  Ed.  981. 

Assuming  that,  where  a  state  supreme  court 
has  erroneously  construed  a  state  statute,  con- 
tracts made  on  the  faith  thereof  would  be  'im- 
paired," in  the  sense  prohibited  by  the  federal 
constitution,  by  a  subsequent,  different  inter- 
pretation, this  doctrine  would  only  extend  to  a 
construction  of  the  same  statute,  and  would  not 
bind  the  court  to  give  the  same  construction  to 
a  subseouent  statute  couched  in  similar,  but  not 
identical,  terms.— Id. 

No  impairment  of  the  obligation  of  a  con- 
tract arises  from  the  fact  that  the  state  court 
erroneously  decided  that  an  amendment  to  the 
state  constitution  repealed  the  court's  author- 
ity to  examine  and  recommend  a  claim  against 
the  state  presented  to  it. — Baltzer  v.  State  of 
North  Carolina,  161  U.  S.  240,  16  S.  Ct.  500, 
40  L.  Ed.  684. 

A  construction  by  a  state  court  of  a  state 
statute,  whereby  a  cause  of  action  under  the 
statute  for  default  of  payments  is  enforced  on 
the  ground  that  payments  previously  made  and 
accepted  by  the  state  are  void,  operates  to  im- 
pair the  obligation  of  the  implied  contract  aris- 
ing out  of  the  acceptance  of  the  payments,  and 
therefore  violates  the  federal  constitution,  al- 
though the  state  court  does  not  mention  the 
statute.  Judgment  (Tex.  Civ.  App.)  41  S.  W. 
157,   reversed.- Houston   &  T.   C.    B,   Ca   t. 


[Sup,CtDlg.~Pa«6  i51] 


CONSTITUTIONAL  LAW,  VII  (A),  (B) 


«»120 


Stete  of  Texas,  20  S.  Ct  545,  177  U.  S.  66, 
44  L.  Ed.  673. 

A  decision  of  a  state  court  may  give  ef- 
fect to  a  state  statute,  and  thereby  impair  the 
obligation  of  a  contract  with  the  state,  al- 
though the  court  does  not  mention  the  stat- 
ute.—Id. 

The  contract  clause  of  the  federal  Consti- 
tution cannot  be  invoked  against  a  change  of 
decision  by  a  state  court.  Judgment  31  So.  840, 
80  Miss.  407,  57  L.  R.  A.  793,  affirmed.— Na- 
tional Mut.  Building  &  Loan  Ass'n  v.  Bralran, 
24  S.  Ct  532,  193  U.  S.  635,  48  U  Ed.  823. 

^=>117.  £zerclse   of  police  power. 

See  10  Cent  Dig.  Const.  Law,  9  286. 

The  power  of  the  legislature  to  subserve  the 
general  welfare  of  the  people  by  all  needful  and 
proper  regulations,  in  the  interest  of  health  and 
safety,  is  inherent  in  the  sovereignty  of  the 
state,  and  cannot  be  bartered  away  by  contract 
or  otherwise. — New  Orleans  Gaslight  Co.  v. 
Louisiana  Light  &  Heat  Producing  &  Manu- 
facturing Co.,  115  U.  S.  650.  6  S.  Ct  252,  29 
L.  Ed.  516. 

When  corporations,  created  for  a  public 
purpose,  such  as  railroad  companies,  enter  into 
contracts  affecting  the  safety  and  welfare  of 
the  public,  the  presumption  is  that  they  do  so 
with  the  knowledge  that  their  agreements  can- 
not withdraw  such  subjects  from  the  police  pow- 
er of  the  state;  and  hence  such  contracts  are 
not  necessarily  protected  by  the  federal  consti- 
tution from  subsequent  state  legislation  modi- 
fying or  annulling  their  provisions. — Chicago, 
B.  &  Q.  R.  Co.  V.  State  of  Nebraska,  18  S.  Ct 
513,  170  U.  S.  57,  42  L.  Ed.  948. 

A  provision  in  a  railway  charter  exempt- 
ing the  company  from  liability  for  the  death 
of  any  person  in  its  service,  even  if  caused 
by  its  negligence,  creates  no  contract  right  pro- 
tected by  the  contract  clause  of  the  federal 
Constitution,  since  the  subject  is  one  over 
which  the  Legislature  possesses  a  regulating 
but  not  a  contracting  power. — (1911)  Texas 
&  N.  O.  R.  Co.  v.  Miller,  31  S.  Ct  534,  221 
U.  S.  408,  55  L.  Ed.  789,  affirming  judgment 
(Tex-  Civ.  App.  1910)  128  S.  W.  1165;  (1911) 
Same  v.  Gross,  31  S.  Ct  536,  221  U.  S.  417, 
55  L.  Ed.  796,  affirming  judgment  (Tex.  Civ. 
App.  1910)  128  S.  W.  1173. 

^=9118.   Exercise    of   power   of   eminent 
domain. 

See  10  Cent.  Dig.  Const  Law,  S  287. 

The  inhibition  of  the  federal  constitution 
against  laws  impairing  the  obligation  of  con- 
tracts does  not  prevent  a  state  from  authoriz- 
ing a  city  to  condemn  a  water-supply  system, 
though  the  city  have  a  contract  with  the  water 
company  to  pay  it  for  the  use  of  hydrants  for 
a  term  of  years,  the  only  condition  of  the  exer- 
cise of  the  power  being  that  compensation  shall 
be  made  for  the  contract  as  well  as  for  the 
tangible  property.— -Long  Island  Water-Snpply 
Co.  V.  City  of  Brooklyn,  17  S.  Ct  718,  166  U. 
S.  685,  41  L.  Ed.  1165. 

Contract  obligations  are  not  impaired  by 
the  proceedings  taken  under  Gen.  St  Conn.  §S 
3694,  3695,  by  the  New  York,  New  Haven  & 
Hartford  Railroad  Company,  which  is  the  lessee 
of  the  New  Haven  &  Derby  Railroad,  and  the 
owner  of  three-fourths  of  its  stock,  to  condemn 
the  outstanding  shares  owned  by  a  person  who 
refuses  to  agree  on  the  terms  of  purchase. 
Judgment,  New  York,  N.  H.  &  H.  R.*Co.  v. 
Offield  (1905)  60  A.  740,  78  Conn.  1,  affirmed.— 
Offield  V.  New  York,  N.  H.  &  H.  R.  Ck).,  27  S. 
Ct  72,  203  U.  S.  372,  51  L.  Ed.  231. 

Obligations  of  contract  by  which  a  river 
front  strip  at  Cincinnati  was  dedicated  to  pub- 
lic use  held  not  impaired  by  condemnation,  con- 
formably to  Rev.  St  Ohio,  §  3283a,  as  added 
by  Act  May  9,  1908  (99  Ohio  Laws,  p.  590), ' 


of  a  right  of  way  for  an  elevated  road  across 
such  strip,  though  the  then  existing  law  of 
eminent  domain,  including  provisions  of  Ordi- 
nance of  1787  rRev.  St  p.  15  [U.  S.  Comp.  St 
1901,  p.  Ix])  f  14,  art.  2,  for  the  government  of 
the  Northwest  Territory,  is  to  be  read  into  the 
contract— (1912)  City  of  Cincinnati  v.  Louis- 
ville &  N.  R.  Co.,  32  S.  Ct  267,  223  U.  S.  390, 
56  L.  Ed.  481,  affirming  judgment  (1910)  92  N. 
E.  1111,  82  Ohio  St  466. 

^=»119.  Ezeroiae  of  power  of  taxatloni 

See  10  Cent.  Dig.  Const  Law,  SS  288,  289. 

The  provision  of  the  national  constitution 
in  regard  to  the  obligation  of  contracts  does  not 
enable  a  contract  between  individuals  to  pre* 
vent  a  municipal  corporation  from  exerting,  as 
between  it  and  one  of  the  individuals,  any  pow- 
er of  taxation  it  legally  possesses. — Henderson 
Bridge  Co.  v.  City  of  Henderson, '19  S.  Ct  553, 
173  U.  S.  592,  43  L.  Ed.  823. 

There  is  no  contract  between  the  citizens 
and  taxpayers  of  a  municipal  corporation  and 
the  corporation  itself  that  the  former  shall  be 
taxed  only  for  the  uses  of  that  corporation, 
which  is  impaired  by  subjecting  them  to  taxa- 
tion for  the  uses  of  the  enlarged  municipality 
formed  by  annexation,  under  the  authority  of 
Act  Pa.  Feb.  7,  1906,  §§  1-9  (P.  L.  7-11),  to 
an  adjoining  and  larger  municipality.  Judg- 
ment, In  re  City  of  Pittsburg,  66  A.  348,  217 
Pa.  227;  Appeal  of  Hunter,  Id.,  affirmed.— Hun- 
ter V.  City  of  Pittsburgh,  28  S.  Ct  40.  207  U. 
S.  161,  52  L.  Ed.  15L 

(B)  CONTRACTS   OF    STATES   AND   MU- 
NICIPALITIES. 

^s»120.  Natnre  of  eontraets  protected 
in  generaL 

See  10  Cent  Dig.  Const.  Law,  8S  279-285,  292. 

A  state  constitution  is  not  a  contract,  with- 
in Const  art.  1,  §  10.  cl.  1,  prohibiting  the  im- 
pairment of  the  obligation  of  contracts. — 
Church  V.  Kelsey,  121  U.  S.  282,  7  S.  Ct  897, 
30  L.  Ed.  960. 

A  statute  of  Michigan  authorized  the  im- 
provement of  a  river  wholly  within  that  state, 
and  the  exaction  of  tolls  for  the  use  of  the 
river  so  improved.  Held,  that  the  statute  did 
not  impair  the  contract  contained  in  the  ordi- 
nance of  1787  for  the  government  of  the  ter- 
ritory of  the  United  States  northwest  of  the 
river  Ohio,  giving  to  the  people  the  right  to 
use  the  waters  leading  into  St.  Lawrence,  free 
of  duty,  tax,  or  impost-— Sands  v.  Manistee  Riv- 
er Imp.  Co.,  123  U.  S.  288.  8  S.  Ct  113,  31  L. 
Ed.  149;  Ruggles  v.  Same,  123  U.  S.  297,  8 
S.  Ct.  117,  31  L.  Ed.  152,  affirming  decree  53 
Mich.  593,  19  N.  W.  199. 

By  concurrent  acts  of  the  legislatures  of 
two  states,  a  bridge  company  was  made  a  cor- 
poration of  each  state,  and  authorized  to  'fix 
rates  of  toll  over  a  bridge  to  be  constructed  by 
it  over  a  navigable  river  between  the  states; 
and  congress  afterwards  declared  the  bridge  a 
lawful  structure,  but  made  no  provision  as  to 
tolls.  Held^  that  congress  therebv  manifested 
the  intention  that  the  rates  of  tolls  should  be 
as  established  by  the  two  states,  and  that  the 
acts  of  incorporation  constituted  a  contract  be- 
tween the  corporation  and  both  states,  which 
could  not  be  altered  by  one  state  without  the 
consent  of  the  other.— <Jovington  &  C.  Bridj?e 
Co.  V.  Kentucky,  154  U.  S.  204,  14  S.  Ct.  1087, 
38  L.  Ed.  962,  reversing  judgment  (Ky.)  Same 
V.  Commonwealth,  22  S.  W.  851. 

Contract  obligations  are  not  impaired  by 
the  creation  by  Laws  Mich.  1901,  Loc.  Acts  No. 
315,  of  a  new  school  district  to  which  was 
given  the  property  within  its  limits  which  had 
belonged  to  the  districts  from  which  it  was 
created.    Judgment  92  N.  W.  289,  131   Mich. 
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689,  affirmed.— Attorney  General  of  State  of 
Michigan  v.  Lowrey,  26  S.  Ct  27,  199  U.  S. 
233,  »)  li.  Ed.  167. 

Tlie  exercise  by  a  state  of  its  right  to  alter 
or  destroy  its  municipal  corporations  is  in- 
effectual to  impair  the  obligation  of  municipal 
contracts.  Judgments  (C.  C.)  Ex  parte  Polsom. 
131  F.  496,  affirmed.— Graham  y.  Folsom,  26 
S.  Ct  245,  200  U.  S.  248,  50  L.  Ed.  464. 

^=:»121.   Oontraets  of  state  or  miinieip*l« 
tty  wltli  IndiTidualfl  in  seaeraL 

See  10  Cent.  Dig.  Const.  Law,  fifi  285,  804-311,  842- 
348. 

After  a  township  had  subscribed  for  the 
stock  of  a  railroad  company,  and  had  agreed 
to  pay  for  it  in  valid,  .negotiable  bonds,  an  act 
was  passed  by  the  legislature  reouiring  the 
bonds  to  be  registered  and  certified  oefore  they 
should  be  issued.  Meld,  that  the  statute  did  not 
impair  the  obligation  of  the  contract,  as  nothing 
was  changed  but  the  form  of  the  execution  of 
the  bonds.— Hoff  v.  Jasper  County,  110  U.  & 
53,  3  S.  Ct.  476,  28  L.  Ed.  68. 

Rev.  St  Mo.  1879,  ||  6798-6800,  which  re- 
quire the  county  court,  under  a  penalty,  not 
to  assess  certain  taxes,  among  which  are  taxes 
for  the  payment  of  the  bonded  debt  of  town- 
ships created  in  aid  of  railroads,  until  the  cir- 
cuit court  has  been  satisfied  of  the  necessity 
of  such  tax,  and  has  made  an  order  command- 
ing the  county  court  to  assess  and  lev^  such 
tax,  is  not  an  equivalent  for  the  provisions  of 
the  Missouri  act  of  March  23,  1868  (Laws  Mo. 
1868,  p.  92),  as  amended  by  the  act  of  March 
10.  1871  (1-  Wag.  St  1872,  p.  313.  §  52),  by 
which  the  county  court  was  directed  to  impose 
such  assessments  on  all  real  estate  and  personal 
property  within  the  township  making  the  assess- 
ment; and  the  former  statute  cannot  be  allow* 
ed  to  operate  so  as  to  impair  the  obligation  of  a 
judgment  obtained,  while  the  latter  acts  were 
in  force,  by  holders  of  bonds  of  the  townships 
issued  in  aid  of  railroads. — Seibert  v.  United 
States,  122  U.  S.  284,  7  S.  Ct  1190,  30  L.  Ed. 
1161 ;  Id.,  129  U.  S.  192,  9  S.  Ct  271,  32  L. 
Ed.  643. 

Const  La.  1879,  art  209,  providing  that 
no  parish  or  municipal  tax  for  all  purposes 
should  exceed  10  mills  on  a  dollar  of  valuation, 
had  no  retroactive  effect,  so  as  to  prevent  the 
enforcement  of  improvement  contracts  prior  to 
its  adoption,  and  nence  was  not  a  violation  of 
the  federal  constitution,  prohibiting  the  state 
from  passing  any  law  impairing  the  obligation 
of  contracts. — City  of  Shreveport  v.  Cole,  129 
U.  S.  36,  9  S.  Ct  210,  32  L.  Ed.  589. 

A  contract  between  a  cit>  and  a  railroad 
company  for  sharing  the  expense  of  maintain- 
ing and  repairine  a  viaduct  carrying  a  street 
over  the  railroad  tracks  is  one  affecting  the 
safety  of  the  community;  and  the  subject-mat- 
ter is  in  the  police  power  of  the  state,  so  that 
it  may.  by  a  subsequent  statute,  impose  great- 
er burdens  upon  the  company  without  violating 
.the  contract  clause  of  the  federal  constitution. 
--Chicago,  B.  &  Q.  R.  Co.  v.  State  of  Nebraska, 
18  S.  (Jt  513,  170  U.  S.  57,  42  L.  Ed.  948. 

A  municipality  which  for  nearly  30  years 
has  allowed  a  water  company  to  divert  from  a 
stream  an  amount  of  water  greatly  in  excess 
of  the  qiKiiitity  specified  in  a  contract  between 
them,  and  to  expend  vast  sums  of  money  upon 
the  faith  of  a  continuance  of  the  right  to  take 
such  water,  cannot  during  the  life  of  the  con- 
tract withdraw  its  consent  to  a  continuance  of 
such  taking  of  the  larger  quantity.  Judgment, 
Los  Angeles  City  Water  Co.  v.  City  of  Los 
Angeles  (C.  C.)  88  F.  720,  affirmed.— City  of 
Los  Angeles  v.  Los  Angeles  City  Water  Co., 
20  S.  Ct.  736,  177  U.  S.  558,  44  L.  Ed.  886. 

Provision,  in  an  ordinance  granting  a  re- 
newal of  a  franchise  to  a  gas  company,  that  the 
company  shall  furnish  gas  at  a  certain  price 
with  a  certain  discount  to  consumers  paying 
before  a  certain  date,  held  not  a  contract  that 


the  price  should  be  kept  high  enough  to  allow 
a  discpunt  for  prompt  payment— (1912)  Cedar 
Rapids  Gas  IJght  Co.  v.  City  of  Cedar  Rapids, 
32  S.  Ct  389,  223  U.  S.  655,  56  L.  Ed.  594,  af- 
firming decree  (1909)  120  N.  W.  966,  144  Iowa, 
426,  138  Am.  St  Rep.  299. 

^  The  removal  by  the  South  Carolina  Dispen- 
sary Commission  under  Act  S.  C.  Feb.  23,  1910, 
of  funds  in  the  hands  of  county  dispensaries 
due  to  a  corporation  indebted  to  the  state,  does 
not  impair  contract  obligations,  though  the  state 
has'liot  consented  to  be  sued.— Carolina  Glass 
Co.  V.  State  of  South  Carolina,  36  S.  Ct  293, 
240  U.  S.  305,  60  L.  Ed.  658.  aflirmingjudg- 
ments  69  S.  E.  391,  87  S.  E.  270,  and  IjD.  C.) 
Same  v.  Murray,  197  F.  392,  reversing  judg- 
ment 206  F.  635,  124  C.  C.  A.  423. 

#S8»I22.  Seowlties  iMued  by  state. 

See  10  Gent  Dig.  Const  Law,  Sfi  812,  813. 

Since  Acts  Va.  March  30,  1871,  and  March 
28,  1879,  intended  that  coupons  issued  there- 
under, and  made  payable  to  bearer,  and  re- 
ceivable for  taxes  and  debts  due  the  state, 
should  be  circulated  from  hand  to  hand,  the  act 
of  March  15,  1884,  as  amended  by  act  of  May 
23,  1887,  requiring  a  person  selling  such  tax- 
receivable  coupons,  or  tendering  or  passing  such 
coupons  for  another,  to  pay  a  certain  high  li- 
cense, place  an  undue  restraint  on  the  nego- 
tiability of  such  coupons,  and  is  therefore  in  vio- 
lation of  the  constitution  of  the  United  States, 
Erohibiting  state  legislation  impairing  the  ob- 
gation  of  a  contract.— McGahey  v.  Virginia, 
135  U.  S.  662,  10  S.  Ct  972,  34  L.  Ed.  304. 

Const  La.  1879,  art  233,  declared  the  con- 
solidated bonds  of  the  state,  held  by  the  state 
for  the  Agricultural  and  Mechanical  College  and 
the  Louisiana  Seminary  fund,  to  be  null  and 
void.  The  state  treasurer  thereafter  fraudu- 
lently reissued  and  put  such  bonds  in  circula- 
tion. Held,  that  there  was  no  contract  between 
a  subsequent  purchaser  and  the  state,  the  ob- 
ligation of  which  was  impaired  by  article  233. — 
Bier  V.  McGehee,  148  U.  S.  137,  13  S.  Ct  580, 
37  L.  Ed.  397. 

The  obligation  of  the  contract  which  the 
law  raises  from  the  transaction  itself  when  a 
state  actually  receives  in  payment  of  an  obli- 
gation treasury  warrants  which  were  void,  and 
thereupon  cancels  them,  would  be  impaired  by 
any  subsequent  statute  of  the  state  which  re- 
pudiated or  permitted  the  repudiation  of  the 
payments.  Judgment  41  S.  W.  157,  reversed.— 
Houston  &  T.  C.  R.  Co.  v.  State  of  x'exas,  20 
S.  Ct  545,  177  U.  S.  66,  44  L.  Ed.  673. 

^s»I23.  Grants    mud    sales    of    land    Vy 
state. 

See  10  Cent  Dig.  Const  Law.  Sfi  283-297. 

A  statute  of  California  providing  for  the 
reclamation  of  swamp  lands,  and  for  an  assess- 
ment on  lands  reclaimed  of  the  costs  in  propor- 
tion to  the  benefit  accruing  to  such  lands,  was 
not  an  impairment  of  any  contract  between  the 
United  States  and  the  state,  or  the  United 
States  and  her  patentees,  or  grantees,  or  of  the 
contract  created  by  Spanish  land  grants;  for 
there  is  no  contract  that  the  United  States  or 
Mexican  grants  diall  be  exempt  from  the  ,bur- 
dens  which  are  imposed  on  other  lands  within 
the  state  under  the  police  or  taxation  powers 
thereof,  and  there  was  no  contract  created  be- 
tween the  state  and  the  United  States  that  in 
accepting  certain  grants  of  swamp  lands  under 
the  Arkansas  act  the  state  would  limit  her  right 
to  reclaim  other  swamp  lands  not  covered  oy 
that  act. — Hagar  v.  Reclamation  Dist  No.  108, 
111  U.  S.  701,  4  S.  Ct  663,  28  L.  Ed.  569,  af- 
firming (C.  C.)  Reclamation  Dist  No.  108  t» 
Hagar,  4  F.  366. 

The  statute  of  California  providing  for  tax- 
ation upon  swamp  lands,  and  authonsing  that 
the  assessments  be  collected  in  gold  coin,  does 
not  impair  the  obligation  of  any  contract,  ainct 
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the  states  are  authorized  to  reqaire  taxes  and 
assessments  to  be  collected  in  coin  if  deemed 
ezi^edient. — Id. 

An  applicant  bought  swamp  land,  under  Act 
Or.  Oct  26,  1870,  which  gave  the  appUcant  90 
days  after  publication  of  the  notice  oi  the  filing 
of  the  map  of  such  lands  in  the  ofiice  of  the 
county  clerk  to  make  payment  of  the  20  per 
centum.  Such  map  was  not  filed  or  notice  giv- 
en until  after  October  18,  1878,  and  the  ap- 
Slicant  paid  the  20  per  centum  within  the  90 
ays  thereafter.  Held,  that  he  had  a  binding 
contract  with  the  state,  which  was  impaired  by 
Act  Or.  Feb.  16,  1887,  §  1,  declaring  all  cer- 
tificates of  sale  of  swamp  lands  void  on  which 
the  20  per  centum  of  the  purchase  price  was  not 
paid  prior  to  January  17,  1879,  and  in  so  far  the 
act  is  unconstitutional. — Pennoyer  v.  McCon- 
naughy,  140  U.  S.  1,  11  S.  Ct.  699,  35  L.  Ed. 
363,  aflSrming  decree  (C.  0.)  43  F.  196. 

A  statute  providing  for  escheat  proceedings, 
and  a  determination  of  the  rights  of  the  state  as 
against  all  possible  claimants,  after  actual  no- 
tice to  all  known  claimants  and  constructive  no- 
tice to  aU  unknown  ones,  does  not  impair  the 
obligation  of  any  contract  contained  in  the  grant 
under  which  the  deceased  owner  held,  whether 
that  grant  was  from  the  state  or  from  a  private 
person. — ^Hamilton  v.  Brown,  161  U.  S.  256, 
16  S.  Ct  585,  40  L.  Ed.  691. 

Act  Tex.  Jan.  30,  1854,  made  grants  of 
land  to  certain  railroad  companies;  and  sub- 
sequently the  charter  of  a  particular  company 
was  so  amended  as  to  make  the  privileges  and 
benefits  of  this  grant  applicable  to  it,  provid- 
ed it  confined  itself  to  a  prescribed  route.  The 
road  having  been  sold  in  foreclosure  proceed- 
ings, a  new  company  was  incorporated  to  oper- 
ate it,  and  by  the  act  of  Julv  27,  1870,  this 
company  was  authorized  to  change  the  route 
of  the  original  line,  and  construct  a  different 
road  from  that  originaUy  authorized.  In  the 
meantime  the  constitution  of  1S69  had  been 
adopted,  which  entirely  prohibited  land  grants 
to  railroad  companies.  Held,  that  this  prohibi* 
tion  was  applicable  to  the  road  constructed  by 
the  new  company,  and  did  not  impair  the  con- 
tract existing  between  the  state  and  the  old 
company,  within  the  meaning  of  the  federal  con- 
stitution.— Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
State  of  Texas,  18  S.  Ct.  603,  170  U.  S.  226, 
42  Jm  Ed.  1017. 

The  Texas  act  of  September  21, 1866,  grant- 
in?  16  sections  q£  land  per  mile  to  the  Houston 
&  Texas  Central  Railway  Company,  applied  to 
its  Auhun  Dranch  as  well  as  its  mam  i'ne ;  and, 
having  constructed  part  of  its  roads  thereunder, 
it  acquired  a  vested  right  to  the  land  grant ;  so 
that  the  application  by  the  state  courts  to  the 
Austin  branch  of  the  provisions  of  the  constitu- 
tion of  1869  forbidding  land  grants  to  railroads 
impaired  the  obligation  of  the  contract  between 
the  road  and  the  state. — Houston  &  T.  C.  Ry. 
Ca  V.  State  of  Texas,  18  S.  Ct  610.  170  U.  S. 
243.  42  L.  Ed.  1023. 

The  judicial  proceeding  to  forfeit  lands 
bought  of  the  state,  provided  by  Act  Tex.  July 
8,  1879.  §  12,  in  case  of  a  default  in  the  pay- 
ment of  interest,  is  not  a  contract  right  of  the 
purchaser,  and  therefore  Ms  contract  with  the 
state  is  not  impaired  by  the  enactment  of  the 
act  of  March  25,  1897,  which  authorizes  for- 
feiture in  such  cases  without  any  judicial  pro- 
ceeding, but  which  provides  that  at  any  time 
within  six  months  after  forfeiture  the  pur- 
chaser may  institute  a  suit  to  establish  the  fact 
of  payment,  which  was  the  sole  defense  allow- 
ed to  him  by  the  former  statute.  Judgment 
(Tex.)  Standefer  v.  WUson,  55  S.  W.  1135,  af- 
firmed.—-WUson  V.  Standefer,  22  S.  Ct  384, 
184  U.  S.  399,  46  L.  Ed.  612. 

•  The  obligation  of  the  contract  of  the  state 
of  Texas  with  a  purchaser  of  public  lands  was 
not  impaired  by  Laws  Tex.  1897,  p.  39,  c.  37, 


which  repealed  a  statute  in  force  when  the  con- 
tract was  made,  denying  the  remedy  of  for* 
feiture  for  nonpavment  of  interest  as  agreed 
upon,  and  provided  such  a  forfeiture  as  a  rem- 
edy, since  the  prior  act  did  not  amount  to  a 
contract  that  the  state  would  not  enlarge  the 
remedy,  or  grant  another  on  account  of  the  pur- 
chaser's violation  of  his  contract.  Judgment 
52  S.  W.  584,  21  Tex.  Civ.  App.  449,  affirmed. 
—Waggoner  v.  Flack,  23  S.  Ct.  345,  188  U.  S. 
595,  47  L.  Ed.  609. 

The  substantial  elements  of  a  contract  be- 
tween the  claimant  under  a  Mexican  laud  grant 
by  metes  and  bounds  and  the  state  which  is  al- 
leged to  arise  out  of  Act 'Tex.  Feb.  10,  1852. 
confirming  such  grant  and  imposing  upon  the 
claimant  the  duty  of  having  the  land  surveyed 
by  the  district  or  county  surveyor  of  the  county 
in  which  it  is  situated,  and  of  returning  the  field 
notes  to  the  land  office,  which  is  then  required 
to  issue  a  patent,  are  so  far  lacking  as  to  de- 
feat the  contention  that  contract  obligations  are 
unconstitutionally  impaired  by  the  subsequent 
Act  Sept  3,  1901  (Ex.  Sess.)  p.  6,  c.  4,  |  11, 
under  which  the  state  has  recovered  from  such 
claimant  a  portion  of  the  land  which,  though 
called  for  by  the  survey,  is  outside  the  bounda- 
ries of  the  original  Mexican  grant.  Judgment 
(Tex.  Civ.  App.  1906)  95  S.  W.  645.  affirmed.— 
Sullivan  v.  State  of  Texas,  28  S.  Ct  215,  207  U. 
S.  416,  52  L.  Dd.  274. 

Compliance  with  Act  CaL  April  27,  1863, 
governing  the  sale  of  tide  lands  by  making  ap- 
plication, etc.,  does  not  constitute  a  contract 
with  the  state,  protected  by  Const  U.  S.  art  1, 


California,  36  S.  Ct  338,  240  U.  S.  142,  60  L. 
Ed.  569. 

^=»124.   Crrmnts  of  water  rights  by  state. 

See  10  Cent.  Dig.  Const  Law,  8  298. 

The  '  Minnesota  territorial  statutes  incor- 
porating, respectively,  the  St  Anthony  FaUs 
Water-Power  Company  and  the  Minneapolis 
MiU  Company,  and  authorizing  them  to  main- 
tain and  construct  dams,  sluices,  etc.,  for  im- 
proving the  water  power  owned  or  possessed 
by  them  at  St.  Anthony  falls,  did  not  give 
them  a  contract  right  to  all  the  natural  flow 
of  the  water  in  the  river,  forever  afterwards, 
so  as  to  prevent  the  state  from  thereafter  au- 
thorizing its  municipalities  to  take  water  from 
the  river  for  public  and  municipal  uses. — St. 
Anthony  Falls  Water-Power  Co.  v.  Board  of 
Water  Com'rs  of  City  of  St  Paul,  Minn.,  18 
S.  Ct.  157,  168  U.  S.  349.  42  L.  EJ.  497. 

An  act  of  the  South  Carolina  legislatum 
authorized  the  sale  and  conveyance  of  the  Co- 
lumbia Canal  and  its  appurtenances,  subject 
to  certain  conditions,  among  which  was  one 
that  tlie  state  should  be  furnished  free  of 
charge  with  500  horse  power  of  water  power 
on  the  line  of  the  canaL  It  also  contained  a 
further  proviso  that  **the  right  of  the  state  to 
the  free  use  of  the  said  5(X)  horse  power  shall 
be  absolute."  field,  that  such  proviso  was  not 
limited  by  prior  acts  relative  to  the  canal  by 
which  water  power  had  been  reserved  for  the 
use  of  the  state  penitentiary,  but  that  the  word 
"absolute,"  as  used  therein,  meant  "unrestrict- 
ed and  unconditional,"  and  the  state  might, 
without  impairing  the  rights  of  the  grantee, 
grant  the  right  to  third  parties  to  use  any  part 
of  the  water  power  so  reserved.  Decree  20  S. 
K  1002,  43  S.  C.  154,  affirmed.— Columbia  Wa- 
ter-Power Co,  V.  Columbia  Electric  Street-Rail- 
way,  Light  &  Power  Co.,  19  S.  Ct  247,  172  U. 
S.  475,  43  L.  Ed.  521. 

Act  May  18,  1894,  providing  for  the  aban- 
donment of  the  Hocking  Canal,  and  for  leasing 
it  to  a  certain  railroad  company,  and  also  pro- 
viding that  the  company  shall  not  disturb  any 
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rested  right  of  abutting  property  owners,  is 
not  invalid  on  the  ground  that  it  impairs  a 
contract  entered  into  by  the  state  to  keep  a 
dam  at  a  certain  place  to  furnish  water  for  a 
miU.  Judgment  50  N.  E.  442.  58  Ohio  St.  123, 
affirmed.— Vought  v.  Columbus,  H.  V.  &  A.  R. 
Co.,  20  S.  Ct.  398,  176  U.  S.  481,  44  L.  Ed. 
654. 

^=dl25.  Protection  of  charter  rights  in 
general. 

See  10  Cent.  Dig.  Const  Law.  89  862-413. 

Though  a  public  service,  such  as  supplying 
gas  or  water  for  public  or  private  uses  in  a 
city,  is  a  matter  within  the  control  of  the  state, 
which  it  may  perform  itself  or  may  delegate  to 
appropriate  agencies,  and  though,  even  after  it 
has  granted  an  exclusive  franchise  for  the  per- 
formance of  such  service,  it  may,  in  the  exercise 
of  its  police  power,  retain  control  and  regula- 
tion thereof,  as  far  as  it  affects  public  health, 
safety^  and  morals,  yet  such  a  grant,  after  a  due 
compliance  with  the  conditions  on  which  it  is 
made,  becomes  a  contract,  the  obligation  of 
which  is  within  the  protection  of  the  constitu- 
tion of  the  United  States.— New  Orleans  Gas- 
light Co.  V.  Louisiana  Light  &  Heat  Producing 
&  Manufacturing  Co.,  115  U.  S.  650,  6  S.  Ct. 
252,  29  L.  Ed.  516 :  New  Orleans  Waterworks 
Co.  V.  Rivers,  115  U.  S.  674,  6  S.  Ct  273,  29 
L.  Ed.  525;  Louisville  Gas  Co.  v.  Citizens' 
Gaslight  Co.,  115  U.  S.  683,  6  S.  Ct.  265,  29  L. 
Ed.  510. 

The  charter  giving  the  New  Orleans  Water- 
works Company  an  exclusive  privilege  of  sup- 
plying New  Orleans  with  water  is  a  contract 
within  Const.  U.  S.,  prohibiting  an  impairment 
of  the  obligation  of  contracts. — New  Orleans 
Waterworks  Co.  v.  Rivers,  115  U.  S.  674,  6  S. 
Ct.  273,  29  L.  Ed.  525. 

An  ordinance  of  a  municipal  corporation 
regulating  the  exercise  of  the  franchise  of  a 
private  corporation  within  its  limits,  adopted 
m  pursuance  of  authority  delegated*  by  the 
legiSature  of  the  state,  is  the  act  of  the  state, 
and,  if  in  excess  of  its  power  to  regulate  or 
modify  such  franchise,  is  void,  as  impairing  the 
obligation  of  a  contract. — New  Orleans  Water- 
works Co.  V.  Louisiana  Sugar-Refining  Co.,  125 
U.  S.  18,  8  S.  Ct.  741,  31  L.  Ed.  607. 

The  right  to  issue  stock  in  exchange  for  de- 
posits granted  in  a  bank  charter  is  not  a  valu- 
able franchise,  of  a  contractual  nature,  which 
cannot  be  impaired  by  subsequent  state  legisla- 
tion.— Bank  of  Commerce  v.  State  of  Tennessee, 
163  U.  S.  416,  16  S.  Ct.  1113,  41  L.  Ed.  211. 

A  state  bank  charter  provided  for  the  pay- 
ment of  a  certain  tax  on  snares  of  stock,  which 
should  be  in  lieu  of  all  other  taxes,  and  also 
authorized  the  taking  of  "stock'*  deposits,  the 
person  making  them  to  have  the  right  to  take 
stock  for  the  amount  of  such  deposit,  and  it 
gave  the  bank  an  unlimited  right  to  increase 
the  stock.  Held,  that  the  contract  obligation 
not  to  tax  shares  of  stock  beyond  the  amount 
named  in  the  charter  did  not  apply  to  stock  is- 
sued to  depositors  after  the  adoption  of  a  state 
constitution  providing  for  a  greater  rate  of  tax- 
ation on  all  property.— Id. 

Charter  of  drainage  district  as  public  corpo- 
ration is  not  a  contract  with  its  members,  so 
that  the  law  it  was  created  to  administer  will 
not  be  changed.— Houck  v.  Little  River  Drain- 
age Dist.,  36  S.  Ct.  58,  239  U.  S.  254,  60  L.  Ed. 
206,  affirming  judgment  154  S.  W.  739,  248  Mo. 
373. 

^=»126.  ReserTation  of  power  to  alter  or 
amend  oliarter. 

See  10  Cent,  Dig.  Const  Law.  fii  225,  866-369;    12 
Cent.  Dig.  Corp.  8  119. 

Act  Cong.  1854.  incorporating  Glen  wood 
Cemetery,  provided  that  it  should  be  lawful  for 
congress  to  alter,  amend,  or  repeal  the  act,  and 
in  1877  congress  amended  the  charter  by  an  act 


providing  that  the  corporation's  property  and 
affairs  should  be  managed  by  a  board  of  five 
trustees,  to  be  elected,  three  by  owners  of  lots 
in  which  burials  had  been  made,  and  two  by  the 
original  proprietors,  and  that  of  the  gross  re- 
ceipts from  the  future  sale. of  lots  one-fourth 
should  be  paid  to  the  original  proprietors  and 
the  balance  devoted  to  the  improvement  of  the 
cemetery.  Held,  that  the  act  of  1877  was  a 
constitutional  exercise  of  the  power  of  amend- 
ment reserved  by  the  act  of  1854,  and  was  valid. 
— Close  V.  Glenwood  Cemetery,  107  U.  S.  466, 
2  S.  Ct.  267,  27  L.  Ed.  408. 

Const.  Ohio,  art  1,  S  2,  and  art  13,  H  It  2, 

provide  that  corporations  may  be  formed  under 
general  laws,  and  that  all  such  laws  may  from 
time  to  time  be  altered  or  repealed.  Held,  that 
this  reservation  of  power  became  a  part  of  the 
charter  of  every  corporation  formed  under  such 
general  laws,  and  that  such  laws  could  be  re- 
pealed or  amended  at  the  pleasure  of  the  legis- 
lature—Hamilton Gaslight  &  Coke  Co.  v.  City 
of  Hamilton,  146  U.  S.  258,  13  S.  Ct  90.  36  L. 
Ed.  063,  affirming  judgment  (C.  C.)  37  F.  832. 

Act  Ky.  Feb.  14,  1856,  declares  that  all 
charters  and  grants  to  corporations,  and  all 
other  statutes,  "shall  be  subject  to  amendment 
'or  repeal  at  the  will  of  the  legislature,  unless  a 
contrary  intent  be  therein  plainly  expressed.'* 
By  the  act  of  May  1,  1886,  authorizing  the  city 
of  Covington  to  construct  waterworks,  it  was 
declared  (section  31)  that  such  works  and  the 
lands  on  whicti  they  were  situated  **shall  be 
and  remain  forever  exempt  from  taxation.'* 
Heldy  that  this  was  not  a  **clearly-expressed" 
intention  never  to  amend  or  repesi  the  provi- 
sion for  exemption,  and  hence  such  provision 
did  not  constitute  a  contract  between  the  city 
and  the  state,  the  obligation  of  which  is  pro- 
tected by  the  federal  constitution.— City  of  Cov- 
ington V.  Commonwealth  of  Kentucky,  19  S.  Ct« 
383, 173  U.  S.  231,  43  L.  Ed.  679. 

Sess.  Acts  Ky.  1885-86,  pp.  144r-147,  201, 
provided  for  the  taxation  of  banks,  and  section 
1  fixed  a  stated  rate  of  taxation  on  stock  and 
surplus.  Section  4  declared  that  such  banks  as 
should  consent  thereto^  and  waive  and  release 
all  rights  under  acts  oi  congress  and  state  char- 
ters, and  agree  to  pay  the  tax  provided,  should, 
in  consideration  thereof,  be  exempt  from  all 
other  taxation  so  long  as  said  tax  should   be 

Said,  during  their  corporate  existence.  Section 
incorporated  into  the  act  section  8,  c.  68,  Gen. 
St  Ky.  (Act  Feb.  14,  1856,  §  1),  which  made 
all  subsequent  corporate  charters,  grants,  and 
amendments  thereto,  and  all  other  statutes,  sub- 
ject to  amendment  or  repeal,  unless  a  contrary 
intent  was  therein  plainly  expressed.  Held, 
that  the  acceptance  of  the  act  by  a  bank  whose 
charter  provided  a  tax  limitation  rate  less  than 
that  required  thereby,  and  payment  of  taxes 
thereunder,  did  not  constitute  a  contract  whose 
obligation  the  state  was  prohibited  from  impair- 
ing, and  hence  Const.  Ky.  1891,  |  174,  and  Act 
1892,  imposing  additional  taxation  on  such 
banks,  were  not  invalid. — Citizens'  Sav.  Bank  v. 
City  of  Owensboro,  19  S.  Ct  530,  571,  173  U- 
S.  636.  43  L  Ed.  840. 

A  railroad  company's  right  to  take  lands  by 
eminent  domain,  so  long  as  it  is  unexecuted  ex- 
cept by  merely  filing  a  map  of  a  proposed  route, 
is  not  vested,  so  as  to  make  the  condemnation  of 
the  land  by  the  state  for  other  purposes  operate 
as  an  impairment  of  the  obligation  >of  the  con- 
tract with  the  railroad  company,  when  the  com- 
pany was  organized  under  general  statutes, 
which  provided  for  the  alteration,  amendment, 
or  repeal  of  corporate  charters.  Judgment  Peo- 
ple V.  Adirondack  Ry.  Co.,  54  N.  E.  689,  100 
N.  Y.  225,  affirmed.— Adirondack  Ry.  Co.  v.  Peo- 
ple of  State  of  New  York,  20  S.  Ct  460,  176  U. 
S.  335,  44  L.  Ed.  492. 

A  statute  permitting  each  stockholder  of  a 
corporation  to  cumulate  his  votes  upon  any  one 
or  more  candidates  for  directors  (St.  Mich.  1885, 
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c.  112;  Pub.  Acts  1885,  p.  116)  is  within  the 
power  reserved  by  the  state  constitution  to  its 
legislature  to  alter,  amendi  or  repeal  future 
acts  of  incorporation,  and  therefore  does  not 
impair  the  obligation  of  the  contract  made  be- 
tween the  state  and  the  corporation  by  its  orig- 
inal organization.  Judgment,  Attorney  General 
V.  Looker,  69  N.  W.  929,  111  Mich.  498,  56  L. 
R.  A.  947,  affirmed. — Looker  v.  Maynard,  21  S. 
Ct,  21,  179  U.  S.  46,  45  L.  Ed.  79. 

The  power  to  alter,  amend,  or  repeal  by 
vote  of  the  people  a  statute  exempting  a  rail- 
road company  from  all  other  taxes  on  payment 
of  a  percentage  of  its  gross  earnings,  which  is 
reserved  by  the  Minnesota  constitutional  amend- 
ment of  1871  (Laws  Minn.  1871,  p.  41),  cannot 
be  exercised  so  as  to  continue  in  full  the  obli- 
gation as  to  payment  of  the  percentage  of  gross 
earnings,  and  at  the  same  time  deny  to  the 
company,  either  in  whole  or  in  part,  the  exemp- 
tion conferred  by  the  contract.  Judgment,  State 
V.  Stearns,  75  N.  W.  210,  72  Minn.  200.  re- 
versed.— Stearns  v.  State  of  Minnesota,  21  S. 
Ct  73,  179  U.  S.  223,  45  L.  Ed.  162. 

The  reserved  power  to  alter,  amend,  or  re- 
peal a  statute  constituting  a  contract  with  a 
corporation,  exempting  it  from  ordinary  taxes, 
cannot  be  exercised  so  as  to  relieve  the  state 
from  the  effect  of  the  constitutional  provision 
against  impairing  the  obligation  of  contracts, 
by  a  statute  which  attempts  to  preserve  all  the 
obligations  of  the  corporation  in  favor  of  the 
state,  and  to  take  away  from  the  corporation 
the  consideration  on  the  part  of  the  state  upon 
which  the  duty  of  the  corporation  to  pay  a 
gross-receipt  tax  tested,  as  such  statute  is  a 
mere  arbitrary  exercise  of  power  in  denial  of 
the  equal  protection  of  the  la-^ps,  and  amounts 
to  a  deprivation  of  property  without  due  process 
of  law.  Judgment.  St.  Louis  County  v.  Duluth 
&  I.  R.  R.  Co.,  80  N.  W.  626,  77  Minn.  433, 
reversed,— Duluth  &  I.  R.  R.  Co.  v.  St.  Louis 
County,  21  S.  Ct.  124,  179  U.  S.  302,  45  L. 
Ed.  201. 

A  state  statute  fixing  the  rate  of  taxation 
on  the  gross  receipts  of  a  railroad  company, 
enacted  for  the  purpose  of  settling  by  agree- 
ment a  pending  controversy  as  to  a  charter 
right  of  the  company  to  exemption  from  taxa- 
tion, must,  notwithstanding  its  contractual  form, 
be  regarded  as  an  amendment  to  such  charter, 
and  therefore  subject  to  repeal  by  reason  of  a 
provision  of  the  state  constitution  in  force  at 
the  time  of  its  passage,  reserving  the  power  to 
repeal,  alter,  or  amend  corporate  charters. 
Judgment,  51  A.  1108,  93  Md.  737,  affirmed.— 
Northern  Cent,  Ry.  Co.  v.  State  of  Maryland, 
23  S.  Ct.  62,  187  U.  S.  258,  47  L.  Ed.  167. 

The  requirement  that  street  railway  com- 
panies shall  issue  half-fare  tickets  to  school 
children,  which  is  made  by  Act  Tex.  April  10, 
1903,  i  2,  does  not  impair  the  obligation  of  any 
contract  with  the  municipality,  fixing  the  rates 
which  such  company  might  charge,  entered  in- 
to after  the  adoption  of  Const.  Tex.  1876,  which, 
by  Bill  of  Rights,  §  17,  subjects  to  the  control 
of  the  Legislature  all  privileges  and  franchises 

f ran  ted  by  it  or  created  under  its  authority, 
udgment  (Tex.  Civ.  App.)  81  S.  W.  106,  af- 
firmed.—San  Antonio  Traction  Co.  v.  Altgelt, 
26  S.  Ct.  261,  200  U.  S.  304,  50  L.  Ed.  491. 

Any  contract  exemption  from  legislative 
regulation  of  rates,  possessed  by  a  street  rail- 
way company  chartered  before  the  adoption  of 
Const.  Tex.  1876,  which  by  Bill  of  Rights,  §  17, 
subjects  to  the  control  of  the  Legislature  all 
privileges  and  franchises  granted  by  it  or  cre- 
ated under  its  authority,  was  lost  by  the  sale 
of  its  property  on  foreclosure,  and  the  acquisi- 
tion of  its  franchise,  under  a  municipal  ordi- 
nance, together  with  that  of  another  company, 
by  a  new  corporation,  incorporated  since  the 
adoption  of  such  Constitution,  although  such 
ordinance  provides  that  all  the  rights  and  priv- 


ileges previously  granted  to  the  old  corpora- 
tions were  conferred  on  the  new  one,  including 
all  the  limitations,  contracts,  and  obligations. 
—Id. 

Impairment  of  the  contract  rights  acquired 
by  a  cori)oration  under  a  foreclosure  sale  of  the 
franchise  and  ri|rhts  conferred  upon  the  mort- 
gagor by  a  municipal  ordinance  adopted  prior 
to  Const.  Miss.  1890  cannot  be  justified  as  an 
exercise  of  the  right  to  alter,  amend,  or  repeal 
corporate  charters,  reserved  in  section  178  of 
that  Constitution,  although  the  corporation  in 
question  was  organized  after  the  (Constitution 
went  into  effect.— City  of  Vicksburg  v.  Vicks- 
burg  Waterworks  Co.,  26  S.  Ct.  660,  202  U.  S. 
453,  50  L.  Ed.  1102,  6  Ann.  Cas.  253. 

The  reserved  right  to  alter,  amend,  or  re- 
peal corporate  charters,  given  by  Const.  Miss. 
1890,  §  178,  "provided,  however,  that  no  injus- 
tice shall  be  done  to  the  stockholders,"  does  not 
authorize  the  Legislature  to  empower  a  munic- 
ipality to  construct  waterworks  of  its  own  dur- 
ing the  term  of  an  exclusive  watorworks  fran- 
chise, possessed  by  a  private  corporation  under 
a  municipal  ordinance  adopted  with  legislative 
sanction. — Id. 

The  imposition  upon  street  railway  com- 
panies by  Act  Conn.  July  1,  1895,  of  the  cost 
of  paving  and  repaving  that  part  of  the  streets 
occupied  by  their  tracks,  is  a  valid  exercise  of 
the  power  reserved  by  the  state  to  alter  or 
amend  the  charter  of  a  street  railway  company, 
which  required  such  company  to  keep  the  street 
between  its  tracks  and  two  feet  on  each  side 
in  good  and  sufficient  repair.  Judgment  (1903) 
53  A.  960,  75  Conn.  442,  affirmed.— Pair  Haven 
&  W.  R.  Co.  V.  City  of  New  Haven,  27  S.  Ct. 
74,  203  U.  S.  379,  51  L.  Ed.  237. 

The  power  to  amend  or  repeal,  reserved  by 
the  state  Constitution  in  force  when  an  associa- 
tion insuring  lives  upon  the  co-operative  plan 
was  incorporated  under  general  law,  will  sus- 
tain, as  against  an  objection  founded  on  the 
contract  clause  of  the  federal  Constitution,  so 
much  of  Laws  N.  Y.  1901,  p.  1779,  c.  722,  as 
authorized  the  reorganization  of  such  associa- 
tion under  a  new  name  as  a  mutual  level  pre- 
mium company  without  the  consent  of  the  mem- 
bers, although  the'  association  may  have  been 
insolvent  and  the  scheme  of  reincorporation 
may  have  been  devised,  and  legislation  author- 
izing it  procured,  by  its  officers  with  the  intent 
to  defraud  the  members.— Polk  v.  Mutual  Re- 
serve Fund  Life  Ass'n  of  New  York,  28  S.  Ct. 
65,  207  U.  S.  310,  52  L.  Ed.  222. 

No  contract  rights  of  domestic  corpora- 
tions are  impaired  by  the  provisions  of  Act 
Ark.  Jan.  23,  1905  (Acts  1905,  p.  2)  §  1,  im- 
posing a  penalty  on  corporations  doing  busi- 
ness in  the  state  while  members  of  a  trust  or 
combination  to  control  prices,  where  the  state 
Constitution  reserves  to  the  Legislature  the 
power  to  repeal,  alter,  or  amend  corporate 
charters,  provided  no  injustice  be  done  to  the 
incorporators.  Judgment  (1907)  100  S.  W. 
407,  81  Ark.  519,  affirmed.— Hammond  Pack- 
ing Co.  V.  State  of  Arkansas,  29  S.  CJt.  370, 
212  U.  S.  322,  53  L.  Ed.  530,  15  Ann.  Cas. 
645. 

The  right  of  future  control,  reserved  to  the 
municipality  in  a  street  railway  franchise,  as 
respects  the  "construction,  maintenance,  and 
operation"  of  the  line  of  a  street  railway  com- 
pany, does  not  include  the  power  to  reduce  fares 
below  the  rate  prescribed  in  an  existing  con- 
tract between  the  municipality  and  the  com- 
pany, but  such  provision  has  reference  only  to 
the  manner  of  carrying  on  the  business  of  the 
road,  the  laying  of  its  tracks,  the  use  of  its 
streets,  the  keeping  up  of  the  equipment,  the 
safety  of  the  passengers  and  the  public,  and 
similar  matters  not  involving  the  right  to 
charge  fares.     Decree,  Minneapolis  St.  Ry.  Co. 
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V.  City  of  Minneapolis  (Minn.  1907)  155  F.  989, 
modified.— City  of  Minneapolis  v.  Minneapolis 
St  Ry.  Co.,  30  S.  Ct.  118,  215  U.  S.  417,  M  L. 
Ed.  259. 

A  charter  right  held  subject  to  the  power 
of  the  state  to  repeal,  alter,  or  amend  is  not 
protected  by  the  contract  clause  of  the  fed- 
eral Constitution  against  subsequent  impair- 
ment. Judgment,  State  v.  Missouri  Pac.  Ry. 
Co.  (1907)  92  P.  606,  76  Kan.  467,  affirmed.— 
Missouri  Pac.  Ry.  Co.  v.  State  of  Kansas  ex 
rel.  Taylor,  30  S.  Ct.  330,  216  U.  S.  262.  54  L. 
Ed.  472. 

An  irrevocable  contract  was  not  created  be- 
tween the  state  and  a  national  bank  accepting 
the  provisions  of  Acts  Ky.  1885-86.  c.  1233, 
known  as  the  "Hewitt  Act,"  fixing  the  rate  of 
taxation,  since  that  act  expressly  provided  that 
it  should  be  subject  to  a  general  law  reserving 
the  right  to  repeal,  alter,  or  amend  all  grants 
to  corporations.— Citizens*  Nat.  Bank  v.  Com- 
monwealth of  Kentucky,  30  S.  Ct.  532,  217  U. 
S.  443,  54  L.  Ed.  832. 

GThe  bonded  indebtedness  of  a  corporation 
is  subject,  not  paramount,  to  the  reservation  in 
the  corporate  charter  of  the  power  to  repeal.— 
(1910)  Calder  v.  People  of  State  of  Michigan, 
31  S.  Ct  122,  218  U.  S.  591,  54  L.  Ed.  1163, 
affiriring  judgment  People  v.  Calder  (1908)  117 
N.  W.  314,  153  Mich.  724,  126  Am.  St  Rep. 
550. 

The  existence  of  an  unexpired  franchise 
granted  by  a  municipality  to  a  waterworks  com- 
pany, which  is  included  in  the  company's  bond- 
ed debt,  did  not  prevent  the  exercise,  by  Mich. 
I^ocal  Acts  1905,  No.  492,  of  the  state's  re- 
served right  to  repeal  the  company's  charter, 
under  which  the  corporate  directors  may  be 
ousted  from  acting  as  a  body  corporate,  un- 
der the  corporate  name.— Id. 

General  authority  given  by  a  city  charter 
to  repeal  all  ordinances,  including  the  power  to 
regulate  streets,  is  not  a  reservation  of  a  pow- 
er to  destroy  contract  rights  under  an  ordi- 
nance granting  to  an  incorporated  telephone 
company  the  nght  to  maintain  poles  in  the  city 
streets.— City  of  Owensboro  v.  Cumberland  Tel- 
ephone Sc  Telegraph  Co.,  33  $.  Ct  988,  230  U. 
S.  58,  67  L.  Ed.  1389. 

#S9I27.  Charters  of  miuiioipal  oorpora- 
tions. 

See  10  Cent  Dig.  Const  Law,  89  325-341. 

Act  N.  J.  March  31,  1869  (Laws  1869,  p. 
957),  creating  the  Essex  public  road  board,  for 
constructing  public  roads,  provided  for  assess- 
ments on  land  benefited  bv  a  road,  and  empow- 
ered the  board,  if  they  should  not  be  paid,  to 
sell  the  land  for  a  term  of  50  years.  Act  N.  J. 
March  31,  1875  (Laws  1875,  p.  420),  provided 
that,  if  the  land  should  not  be  bid  off,  the  board 
might  hold  or  dispose  of  it  for  the  benefit  of  the 
county,  with  all  the  rights  of  a  purchaser. 
Heldf  tliat  the  board,  being  a  governmental  agen- 
cy wholly  for  public  purposes,  could  not  hold 
the  land  acquired  under  the  act  of  1875,  in  a 
proprietary  sense,  but  was  subject  to  the  plenary 
power  of  the  legislature ;  and  Act  N.  J.  March 
31,  1882  (Laws  1882,  p.  256),  providing  a  mode 
by  which  the  owner  of  land  so  held  by  the  board 
might  have  the  assessment  compounded  and  dis- 
charged, is  not  unconstitutional,  as  impairing 
the  obligation  of  contracts,  and  taking  for  the 
owner's  use  property  vested  in  the  board.— Essex 
Public  Road  Board  v.  Skinkle,  11  S.  Ct.  790, 
140  U.  S.  334,  35  L.  Ed.  446,  affirming  judg- 
ment, 49  N.  J.  Law,  641,  10  A.  379. 

A  municipal  corporation,  being  a  mere  crea- 
ture of  the  legislature,  established  for  the  pur- 
poses of  government,  is  entirely  subject  to  the 
legislative  will,  and  cannot  claim  protection  un- 
der the  provision  of  the  federal  constitution  pro- 
hibiting the  states  from  passing  any  laws  impair- 
ing the  obligation  of  contracts.— City  of  New 


Orleans  v.  New  Orleans  Waterworks  Co.,  142 
U.  S.  79,  12  S.  Ct  142,  35  L.  Ed.  943. 

The  fact  that  a  contract  made  by  a  city  with 
a  water  company  has  received  final  judicial  in- 
terpretation does  not,  so  far  as  the  city's  rights 
are  concerned,  in  any  way  affect  the  power  of 
the  state  to  change  the  same  by  subsequent  leg- 
islation.—Id. 

Neither  a  municipal  charter  nor  any  stat- 
ute regulating  the  use  of  property  held  by  the 
municipality  for  governmental  or  public  pur- 
poses IS  a  contract,  within  the  meaning  and 
protection  of  the  federal  constitution. — City  of 
Covington  v.  Commonwealth  of  Kentucky,  19 
S.  Ct.  383,  173  U.  S.  231.  43  L.  Ed.  679. 

The  obligation  of  contracts  with  a  munic- 
ipality is  not  impaired  by  subsequent  changes 
in  its  charter,  which  protect  it  from  suit  upon 
claims  against  it  which  have  not  first  been  pre- 
sented to  the  city  council  and  wholly  or  partly 
disallowed,  either  by  affirmative  action  or  by 
the  failure  of  that  body  for  more  than  60  days 
to  pass  thereon,  and  provide  that  disallowance 
is  final  and  conclusive  unless  within  20  days 
an  appeal  therefrom  be  perfected  to  the  proper 
circuit  court,  in  which  the  case  is  to  be  tried 
as  though  originally  commenced  therein.  Judg- 
ment, 85  N.  W.  376,  109  Wis.  208,  95  Am.  St 
Rep.  870,  affirmed.- Oshkosh  Waterworks  Co.  v. 
City  of  Oshkosh,  23  S.  Ct  234,  187  U.  S.  437, 
47  L.  Ed.  249. 

^s»128.  Monopolies  and  ozoliisiTo  fran* 
oliisos. 

See  10  Cent  Dig.  Const  Law,  89  372-379. 

Ck)nst  I^a.  1879,  arts.  248,  258,  giving  to  the 
authorities  of  municipalities  of  the  state  power 
to  regulate  slaughtering  of  live  stock  within 
their  respective  limits,  and  forbidding  monop- 
olies in  such  business,  and  repealing  such  mo- 
nopoly features  in  charters  of  existing  corpora- 
tions, and  city  ordinances  made  under  authority 
of  those  provisions,  are  not  void  as  impairing 
the  obligation  of  a  contract  made  by  a  previous 
legislature  of  the  slate  with  a  slaughter-house 
company,  by  which  they  were  given  the  exclu- 
sive right  of  having  all  stock  landed  at  their 
stock  landing  place  and  butchered  at  tiieir 
slaughter  house.— Butchers*  Union  Slaughter- 
Ilouse  &  Live-Stock  Landing  Co.  v.  Crescent 
City  Live-Stock  Landing  &  Slaughter-House 
Co.,  Ill  U.  S.  746,  4  S.  Ct  652,  28  U  Ed.  585, 
reversing  (C.  C.)  Crescent  City  Live-Stock  Land- 
ing &.  Slaughter-House  Co.  v.  Butchers'  Union 
Live-Stock  Landing  &  Slaughter-House  Co.,  9 
P.  743. 

The  constitution  of  Louisiana,  abrogating  a 
monopoly  previously  conferred  on  a  certain  cor- 
poration by  its  charter,  is  repugnant  to  Const 
U.  S.,  prohibiting  the  impairment  of  the  obli- 
gation of  contracts. — New  Orleans  Gaslight  Co, 
V.  Louisiana  Light  &  Heat-Producing  &  Man- 
ufacturing Co.,  115  U.  S.  650,  6  S.  Ct  252,  29 
L.  Ed.  516. 

A  charter  giving  a  gaslight  company  the  ex- 
clusive privilege  of  supplying  a  certain  city  with 
gas  creates  a  contract  that  cannot  be  impaired 
by  a  state  law.— Id. 

An  ordinance  of  New  Orleans  giving  the  les- 
sees of  a  hotel  a  right  to  supply  the  hotel  with 
water  passing  through  mains  extending  under 
the  streets  of  the  city  many  blocks  from  the 
Mississippi  river  impairs  the  obligation  of  the 
charter  previously  given  to  the  New  Orleans 
Waterworks  Company^  giving  it  the  exclusive 
right  to  supply  the  city  with  water  from  the 
Mississippi  nver,  except  to  persons  contiguous 
thereto.— New  Orleans  Waterworks  Co.  v.  Riv- 
ers, 115  U.  S.  674,  6  S.  Ct.  273,  29  L.  Ed.  525. 

The  grant  to  the  New  Orleans  Waterworks 
Company,  by  Louisiana  act  of  March  31,  1877, 
of  the  exclusive  privilege  to  use  the  streets  of 
New  Orelans  to  lay  water  pipes  in,  and  thus 
supply  the  city  with  water,  is  a  contract,  the 
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obligation  of  which  cannot  be  impaired  by  the 
Btate.  The  state  constitution  of  1879,  abolish- 
ing the  monopoly  features  in  charters  of  then 
casting  corporations,  is  therefore  inoperative 
as  regards  it— St.  Tammany  Waterworks  Co.  v. 
New  Orleans  Waterworks  Co.,  120  U.  S.  64,  7 
S.  Ct.  405,  30  U  Ed.  563. 

The  constitution  of  Louisiana  of  1879,  which 
abrogates  the  monopoly  features  of  existing  cor- 
porations, is  inoperative,  to  affect  the  obliga- 
tion of  contract  injcurred  by  the  state  in  grant- 
ing to  the  New  Orleans  Waterworks  Company 
the  exclusive  privilege  of  using  the  streets  of 
New  Orleans  to  lay  water  pipes;  and  another 
company,  which,  by  virtue  of  the  state  constitu- 
tion, attempts  to  lay  pipes,  cannot  justify  its 
action,  under  the  police  power  of  the  state  to 
regulate  the  public  supply  of  water,  by  simply 
showing  that  it  will  supply  purer  and  more  suit- 
able water  than  the  New  Orleans  Waterworks 
Company,  neither  the  legislature  nor  the  city 
having  taken  any  steps  in  the  matter.— Id. 

Where  an  act  of  the  legislature  has  granted 
to  an  individual  and  his  assigns  the  exclusive 
right  of  supplying  water  for  a  period  of  years 
to  the  inhabitants  of  a  citv,  from  a  stream 
known  as  "Three-Mile  Creek,^'  the  obligation  of 
the  contract  thus  made  is  not  impaired  by  the 
subsequent  grant  to  another  of  the  right  to  sup- 
ply the  same  city  with  water  from  streams  oth- 
er than  Three-Mile  creek.— Stein  v.  Bienville 
Water-Supply  Co.,  141  U.  S.  67.  11  S.  Ct.  892, 
35  L.  Ed.  622,  affirming  decree  (0,  C.)  34  F. 
145. 

An  ordinance  granting  a  street-railway  fran- 
chise for  a  fixed  period,  during  which  the  city 
is  not  to  grant  interfering  privileges  to  any  other 
company,  constitutes  a  contract  between  the  city 
and  the  company.— City  Ry.  Co.  v.  Citizens'  St. 
R.  Co.,  17  S.  Ct.  653,  166  U.  S.  557,  41  L.  Ed. 
1114,  modifying  decree  (C.  C.)  Citizens'  St.  R. 
Co.  V.  City  Ry.  Co.,  64  F.  647. 

A  ferry  license  granted  by  the  county  court 
under  Act  Va.  March  5,  1840  (Code  Va.  1873, 
c.  64,  §  23),  which  was  an  act  of  general  leg- 
islation making  it  unlawful  for  the  court  to 
grant  a  license  for  a  ferry  within  one-half  mile 
of  any  other  ferry,  does  not  constitute  a  con- 
tract the  obligation  of  which  is  impaired  by  Act 
Va.  March  5,  1894,  which  specially  authorizes 
the  establishment  of  a  ferry  within  less  than  one- 
half  mile  of  the  former  ferry. — Williams  v.  Win- 
go,  20  S.  Ct.  793,  177  U.  S.  601,  44  L.  Ed.  906. 

The  right  granted  to  a  corporation  by  a 
municipal  ordinance  to  construct  and  maintain 
an  electric  light  plant*  even  assuming  such  right 
was  exclusive,  was  not  impaired  by  Laws  Fla. 
c.  4600,  or  Act  Fla.  May  27,  1899,  empower- 
ing the  city  to  construct  and  maintain  its  own 
electric  light  plant,  where  nothing  had  been  done 
by  the  grantee  looking  toward  the  erection  and 
operation  of  such  a  plant,  although  it  had  erect- 
ed and  operated  the  gas  plant  which  it  was* au- 
thorized by  the  same  ordinance  to  construct  and 
maintain.  Judgment  28  So.  810,  42  Fla.  462, 
affirmed.— Capital  City  Light  &  Fuel  Co.  v.  City 
of  Tallahassee,  22  S.  Ct.  866,  186  U.  S.  401,  46 
L.  Ed.  1219. 

The  imposition  on  a  gas  company,  of  the 
cost  of  changes  in  the  location  of  its  pipes  and 
mains  under  the  city  streets,  necessitated  by  the 
construction  of  the  municipal  drainage  system 
authorized  by  Act  lia.  July  9,  1896,  does  not  im- 
pair any  contract  rights  acquired  under  its  ex- 
clusive franchise  to  supply  gas  to  the  city  and  its 
inhabitants  through  pipes  and  mains  laid  in  the 
city  streets.  Judgment  35  So.  929,  111  La.  838, 
affirmed. — ^New  Orleans  Gaslight  Co.  v.  Drainage 
Commission  of  New  Orleans,  25  S.  Ct.  471,  197 
TJ.  S.  453,  49  L.  Ed.  831. 

The  obligation  of  an  agreement  by  a  mu- 
nicipality to  give  a  water  company  an  exclusive 


franchise  for  30  years  as  against  "any  other 
person  or  corporation"  is  not  impaired  by  the 
municipal  establishment  of  its  own  independent 
system  of  waterworks,  under  subsequent  legisla- 
tive authority.— Knox ville  Water  Co.  v.  City  of 
Knoxville,  26  S.  Ct.  224,  200  U.  S.  22,  50  L.  Ed. 
353. 

^s»I29.   Corporate  rights  and  priTileges 
in  general. 

See  10  Cent  Dig.  Const.  Law.  fii  296,  SOI.  382-413. 

An  act  of  legislation  which  imposes  on  in- 
surance companies  the  necessity  of  suspending 
business  at  any  time  when  their, assets  are  less 
than  the  amount  of  their  outstanding  policies, 
and  4  per  cent  thereof,  does  not  bear  towards 
companies  chartered  by  the  state  ^e  cl^aracter  of 
an  act  impairing  the  obligations  of  contracts  be- 
tween either  the  state  and  the  company,  or  the 
policy  holder  and  the  company,  which  had  to  sus- 
pend under  the  legislative  condition. — Chicago 
Life  Ins.  Co.  v.  Needles,  113  U.  S.  574,  5  S.  Ct. 
681,  28  L.  Ed.  1084. 

The  obligation  of  the  contract  arising  from 
the  charter  of  an  insurance  company  is  not  im- 
paired by  subsequently  enacted  police  regulations 
(Rev.  St.  Ohio,  §§  3654,  3655}  requiring  every 
such  company  to  make  annually  a  statement  of 
its  condition,  where  making  such  statement 
would  not  subject  the  charter  to  any  conditions 
or  modifications. — Chicago  Life  Ins.  Co.  v. 
Needles,  113  U.  S.  574,  5  S.  Ct.  681,  28  L.  Ed. 
1084;  Eagle  Ins.  Co.  of  Cincinnati  v.  State  of 
Ohio,  153  U.  S.  446,  14  S.  Ct  868,  38  L.  Ed. 
778,  affirming  judgment  State  v.  Eagle  Ins.  Co. 
of  Cincinnati,  33  N.  E.  1056. 

Under  Acts  Tenn.  1847-48,  p:  195,  S  15, 
granting  the  railroad  company  incorporated  by 
that  act  power  to  borrow  money  to  complete  its 
road  and  secure  it  by  mortgage,  this  power  to 
mortgage  is  exhausted  on  the  completion  of  the 
road;  and  hence  no  contract  is  violated  by  Acts 
Tenn.  1877,  c.  72,  §  3,  which  was  passed  after 
such  completion,  and  provides  that  no  railroad 
company  shall  have  power  to  create  a  mortgage 
which  shall  be  valid  against  certain  classes  of 
judgments  therein  enumerated. — East  Tennessee, 
V.  &  G.  By.  Co.  V.  Frazier,  139  U.  S.  288,  11  S. 
Ct.  517,  35  L.  Ed.  196,  affirming  Frazier  v.  East 
Tennessee,  V.  &  G.  Ry.  Co.,  88  Tenn.  138.  12  S. 
W.i537. 

The  city  of  New  Orleans  granted  a  franchise 
to  a  street-railroad  company  for  a  gross  money 
consideration,  the  charter  providing  for  an  an- 
nual tax  upon  its  real  estate  and  fixtures  accord- 
ing to  an  assessment  to  be  made  in  the  usual, 
mode.  Heldy  that  there  was  no  implied  exemp- 
tion from  further  taxation,  and  the  contract  was 
not  impaired  by  the  levy  of  an  annual  franchise 
tax  under  Acts  La.  No.  101,  {  8.— New  Orleans 
City  &  L.  R.  Co.  v.  City  of  New  Orleans,  143 
U.  S.  192,  12  S.  Ct  406,  36  L.  Ed.  121,  affirming 
judgment  40  La.  Ann.  587,  4  So.  512,  and  dis- 
tinguishing Gordon  v.  Appeal  Tax  Court,  44  XT. 
S.  (3  How.)  133,  11  L.  Ed.  529. 

Laws  N.  Y.  1885,  c.  499,  creating  a  board  of 
commissioners  of  electrical  subways,  and  requir- 
ing all  companies  to  obtain  its  approval  of  their 
plans  and  specifications,  before  commencing 
work,  and,  during  the  progress  thereof,  to  submit 
to  such  modifications  and  regulations  as  the 
board  may  prescribe,  is  applicable  to  a  company 
organized  under  the  amended  act  of  1848,  though 
it  had  previously  obtained  permission  from  the 
city  by  an  ordinance  providing  minute  regula- 
tions as  to  the  form,  size,  and  location  of  the  sub- 
ways, and  requiring  the  work  to  be  done  under 
the  supervision  of  the  commissioner  of  public 
works;  and  no  substantial  right  is  impaired  by 
the  act,  since  it  merely  substitutes  the  board 
for  the  single  commissioner,  and  requires  it  to 
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6ee  that  the  plans  and  specifications  suhmitted 
correspond  with  the  conditions  of  the  ordinance. 
—People  of  State  of  New  York  v.  Squire,  145  U. 
S.  175,  12  S.  Ct.  880,  36  L.  Ed.  666,  affirming 
judgment  107  N.  Y.  593,  14  N.  E.  820.  1  Am. 
St.  Rep.  893. 

Key.  St.  Ohio,  §f  2480,  2482,  provide  that 
on  the  failure  of  a  city  gas  company  to  extend 
its  lines,  make  connections,  or  perform  certain 
other  duties,  when  required  to  do  so  by  the  mu- 
nicipal authorities,  the  charter  of  such  com- 
pany shall  be  forfeited,  and  the  city  be  at  liberty 
to  establish  and  maintain  gas  works  of  its  own. 
Heldf  that  the  grant  of  such  power  to  a  city  by 
the  legislature  does  not  impair  the  obligation  of 
contracts,  within  the  meaning  of  the  federal  con- 
stitution, although  the  value  of  the  existing  com- 
pany's franchise  is  diminished  thereby.— Hamil- 
ton Gaslight  &  Coke  Co.  v.  City  of  Hamilton,  146 
U.  S.  258,  13  S.  Ct.  90,  36  L.  Ed.  963,  affirming 
judgment  (C.  C.)  37  F.  832. 

Even  if  the  act  of  1874,  as  amended  by  the 
act  of  1876,  should  be  regarded  as  constituting 
a  contract,  the  act  of  1886  did  not  impair  the 
obligation  thereof,  for  by  the  constitution  of  New 
York  the  power  is  reserved  to  the  legislature  to 
alter,  change,  or  repeal  all  general  laws  relating 
to  the  formation  of  corporations. — People  of 
State  of  New  York  ^.  Cook,  148  U.  S.  397,  13 
S.  Ct.  645,  37  L.  Ed.  498,  affirming  judgment 
110  N.  Y.  443,  18  N.  E.  113. 

The  right  given  by  the  New  York  statute  to 
the  purchasers  of  railroad  property  and  fran- 
chises at  a  foreclosure  sale  to  form  a  new  corpo- 
ration, with  all  the  rights,  powers,  and  privileges 
of  the  old  one,  upon  filing  with  the  secretary  of 
state  a  certificate  in  the  form  therein  prescribed 
(Laws  1874,  c.  430,  as  amended  by  Laws  1876, 
c.  446),  was  not  a  contract  'right,  but  was  a  mere 
regulation  of  law,  and  the  subsequent  act  (Laws 
1886,  c.  143),  requiring,  as  a  condition  precedent 
to  obtaining  a  charter,  the  payment  of  a  sum 
equal  to  one-eighth  of  1  per  cent  upon  the  pro- 
posed amount  of  capital  stock  of  the  new  com- 
pany, was  not,  as  applied  to  purchasers  at  the 
foreclosure  of  a  pre-existing  mortgage,  an  act  im- 
pairing the  obligation  of  contracts. — Id. 

A  state  statute  requiring  railroad  companies 
to  fence  their  right  of  way  through  the  lands  of 
private  persons  is  not  in  violation  of  the  compa- 
ny's chartered  right  to  buy  and  hold  lands  for 
specified  purposes. — Minneapolis  &  St.  L.  Ry.  Co. 
v.  Emmons,  149  U.  S.  364,  13  S.  Ct.  870,  37  L. 
Ed.  769;  Same  v.  Nelson,  149  U.  S.  368,  13  S. 
Ct  871,  37  L.  Ed.  772. 

Pub.  Acts  Conn.  1889,  c.  220,  authorizing  the 
railroad  commissioners  to  order  any  railroad 
company,  if  in  their  opinion  its  financial  condi- 
tion will  warrant,  to  remove  a  dangerous  grade 
crossing,  which  it  has  failed  to  remove  as  re- 
quired by  the  act,  is  within  the  police  power  of 
the  state,  and  does  not  impair  the  obligation  of 
contracts  by  reason  of  the  large  expenditure  re- 
quired, and  the  effect  thereof  on  the  contracts  of 
the  company  with  holders  of  its  securities,  where 
its  charter  is  subject  to  amendment  by  leprisla- 
tive  power. — New  York  &  N.  E.  R.  Co.  v.  Town 
of  Bristol,  151  U.  S.  556,  14  S.  Ct  437.  38  L. 
Ed.  269,  affirming  judgment  62  Conn.  527,  26  A. 
122. 

Act  Mo.  March  2,  1869,  authorizing  the  con- 
solidation of  certain  railway  corporations,  pro- 
vided that  the  companies  should  become  one,  and 
that  new  certificates  of  stock  should  be  issued  In 
exchange  for  the  stock  of  the  consolidated  com- 
panies, and  that  the  consolidation  agreement 
should  be  recorded  as  the  charter  of  the  new 
company.  Held,  that  the  corporation  formed  be- 
came at  once  subject  to  Const  Mo.  18(>5,  art.  11, 
§  16,  prohibiting  the  legislature  from  exempting 
corporations  from  taxation,  notwithstanding 
such  exemption  in  the  charter  of  one  of  the  con- 
stituent  companies   was   granted   prior   to   the 


adoption  of  the  constitution.— Keokuk  &  W.  R. 
Co.  V.  State  of  Missouri,  152  U*  S.  301,  14  S. 
Ct  592,  38  L.  Ed.  450. 

The  contract  arising  from  state  statutes  au- 
thorizing a  foreign  railroad  company  to  con- 
struct and  operate  its  road  within  the  state  and 
its  acting  thereon  is  impaired  by  a  subsequent 
statute  (Act  Pa.  June  30,  1885,  S  4)  requiring 
tl^e  company  to  collect  a  tax  on  its  bonds  held  by 
residents  of  the  state,  by  deducting  the  tax  from 
the  interest  on  such  bonds,*  they  having  been 
previously  issued  under  authority  of  the  state  by 
which  the  company  was  created,  and  the  interest 
being  payable  In  Aat  state  only.— New  York,  L. 
E.  &  W.  R.  Co.  V.  Pennsylvania,  153  U.  S.  628, 
14  S.  Ct  952,  38  L.  Ed.  854. 

A  statute  annexing  a  town  to  a  dty,  and 
giving  the  city  power  to  purchase  or  condemn 
within  two  years  the  property  of  a  water  com- 
pany with  which  the  town  had  a  contract,  did 
not  prevent  the  legislature'  from  enlarging  the 
time,  or  from  subsequently  granting,  during  the 
life  of  the  contract,  a  further  right  of  purchase 
or  condemnation. — Long  Island  Water-Supply 
Co.  V.  City  of  Brooklyn,  17  S.  Ct  718,  166  U. 
S.  685,  41  L.  Ed.  1165. 

A  contract  between  a  city  and  a  railroad 
company  for  sharing  the  expense  of  maintaining 
and  repairing  a  viaduct,  carrying  a  street  over 
the  railroad  tracks,  is  one  affecting  the  safety  of 
the  community;  and  the  subject-matter  is  in  the 
police  power  of  the  state,  so  that  it  may,  by  a 
subsequent  statute,  impose  greater  burdens  upon 
the  company  without  violating  the  contract 
clause  of  the  federal  constitution.— Chicago,  B. 
&  Q.  R.  Co.  V.  State  of  Nebraska,  18  S.  Ct  513, 
170  U.  S.  57,  42  L.  Ed.  948. 

The  obligation  of  the  contract  between  the 
state  and  a  social  club,  arising  out  of  the  mere 
granting  of  the  club's  charter,  is  not  impaired 
by  the  revocation  of  such  charter,  which,  un- 
der Act  Va.  March  12,  1904,  p.  214,  c.  116,  au- 
tomatically followed  a  judgment  that  such  club 
was  beinff  conducted  tor  the  purpose  of  vio- 
lating and  evading  the  laws  of  the  state  reg- 
ulating the  licensing  and  sale  of  liquors.— Cos- 
mopolitan Club  V.  Commonwealth  of  Virginia, 
28  S.  Ct.  394,  208  U.  S.  378,  52  L.  Ed.  536. 

The  obligation  of  the  contract  under  which 
the  stockholders  in  a  Kansas  corporation  ac- 
quired their  stock  is  not  unconstitutionally  im- 
paired by  Laws  Kan.  1898  (Sp.  Sess.)  p.  32,  c. 
10,  S  12,  requiring,  as  a  condition  of  a  legal  or 
binding  transfer  of  stock,  that  a  statement  of 
such  transfer  shall  be  filed  with  the  secretary  of 
state  by  the  president,  secretary,  or  managing 
officer  of  the  corporation,  although,  when  the 
stock  was  acquired,  the  sole  requirement  of  the 
Kansas  statutes  in  this  regard  was  that  corpo- 
rate stock  should  be  transferable  only  on  the 
books  of  the  corporation.  Judgment  (1907)  93 
P.. 168,  76  Kan.  723,  17  L.  R.  A.  779,  affirmed. 
—Henley  v.  Myers,  30  S.  Ct  148,  215  U.  S.  373, 
54  L.  Ed.  240. 

The  substitution  for  individual  actions  to 
enforce  the  statutory  liability  of  stockholders 
in  a  Kansas  corporation  of  a  suit  in  equity  by 
a  receiver  appointed  after  judgment  against  the 
corporation,  which  is  made  by  Laws  Kan.  1898 
(Sp.  Sess.)  p.  32,  c.  10.  does  not  unconstitution- 
ally impair  th^  obligation  of  the  contract  under 
which  the  stockholders  acquired  their  stock. 
-Id. 

The  obligation  of  a.  valid  municipal  grant 
of  a  special  tax  of  five  mills  in  aid  or  a  speci- 
fied railway  company,  effective  against  all  the 
taxable  property  in  the  parish,  is  nor  unconsti- 
tutionally impaired  by  the  subsequent  adoption 
of  a  new  state  Constitution  under  which  any 
property  in  the  parish  passing  into  the  posses- 
sion of  any  railroad  thereafter  constructed  be- 
comes exempt  from  the  tax. — (1910)  Arkansas 
Southern  Ry.  Co.  v.  Louisiana  &  A.  Ry.  Co., 
31  S.  Ct  56,  218  U.  S.  431,  54  L.  Ed.  1097, 
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affirmiDg   decree   Louisiana   &   A.   Ry.   Co.   ▼. 
Shaw  (190S)  46  So.  994,  121  La.  997. 

Contract  obligations  under  a  bank's  char- 
ter which  is  subject  to  alteration  or  repeal  are 
not  unconstitutionally  impaired  by  the  levy  and 
collection,  under  a  state  statute,  of  an  assess- 
ment based  upon  average  daily  deposits,  for  the 
purpose  of  creating  a  depositors'  guaranty  fund 
to  secure  the  full  repayment  of  deposits  in  case 
it  or  any  other  bank  existing  under  the  state 
laws  becomes  insolvent,  unless  such  statute  de- 
prives the  bank  of  liberty  or  property  without 
due  process  of  law.— (1911)  Noble  State  Bank 
V.  Haskell,  31  S.  Ct  180,  219  U.  S.  104,  55  L. 
Kd.  112,  32  L.  R.  A.  (N.  S.)  1002,  Ann.  Gas. 
1912A,  487,  affirming  decree  (1908)  97  P.  590, 
22  Okl.  48.  Opinion  amended  (1911)  31  S.  Ct. 
299,  219  U.  S.  575.  55  L.  Ed.  341 ;  (1911)  Shal- 
lenberger  v.  First  State  Bank  of  Holstein,  Neb. 
31  S.  Ct.  189,  219  U.  S.  114,  55  L.  Ed.  117.  re- 
versing decree  (C.  C.  1909)  First  State  Bank  of 
Holstein,  Neb.,  v.  Shallenberger,  172  F.  999. 

The  obligations  of  the  charter  of  a  water 
company  are  not  unconstitutionally  impaired  by 
construing  it  in  the  light  of  statute  law  and 
decisions  when  the  charter  was  granted.— (1912) 
Consumers'  Co.  v.  Hatch,  32  S.  Ct.  465,  224 
U.  S.  148w  56  L.  Ed.  703,  affirming  judgment 
(1909)  Hatch  v.  Consumers'  Co.,  104  P.  670, 
17  Idaho.  204. 

A  clause  in  the  charter  of  a  water  company 
that  it  shall  not  be  required  to  extend  its  sys- 
tem in  any  ungraded  street  is  not  impaired  by 
requiring  it  to  connect  residents  of  sucn  a  street 
at  its  own  expense,  where  it  has  voluntarily  laid 
its  mains  in  such  street. — Id. 

Assent  of  municipality  given  under  charter 
of  telephone  company  perfects  the  company's 
franchise,  which  cannot  be  repealed  or  forfeited 
by  a  municipal  ordinance. — City  of  Louisville  v. 
Cumberland  Telephone  &  Telegraph  Co.,  32  S. 
Ct  572,  224  U.  S.  649,  56  L.  Ed.  934. 

The  burden  of  furnishing  free  water  for  fire 
purposes  under  Rev.  St.  Idaho,  S  2711,  on  all 
corporations  formed  to  supply  water  to  cities  and 
towns,  could  be  removed,  as  was  done  by  amend- 
ment of  March,  1905,  without  impairing  the  ob- 
ligation of  any  contract. — Boise  Artesian  Hot  & 
Cold  Water  Co.  v.  Boise  City,  33  S.  Ct.  997,  230 
U.  S.  84,  57  L.  Ed.  1400. 

Charter  power  to  do  a  safe  deposit  business 
is  not  impaired  by  Inheritance  Tax  Law  111.  Ju- 
ly 1,  1909  (Laws  1909,  p.  316)  §  9,  prohibiting 
the  removal  of  the  contents  of  safe  deposit  boxes 
after  the  death  of  the  renter  except  on  notice  to 
the  Attorney  General  and  State  Treasurer  and 
the  retention  of  sufficient  assets  to  pay  the  tax. — 
National  Safe  Deposit  Co.  v.  Stead,  34  S.  Ct. 
209,  232  U.  S.  58,  58  L.  Ed.  504,  affirming  judg- 
ment 95  N.  E.  973,  250  111.  584,  Ann.  Cas. 
1912B,  430. 

A  contract  right  to  compensation  as  a  condi- 
tion for  the  reversion  to  the  state  of  the  property 
rights  of  a  canal  company  acquired  under  Acts 
La.  No.  309  of  1852,  No.  160  of  1&57,  and  No.  74 
of  1858,  was  given  by  sections  2  and  4  of  such 
latter  act. — Carondelet  Canal  &  Navigation  Co. 
V.  State  of  Louisiana,  34  S.  Ct.  627,  233  U.  S. 
362,  58  L.  Ed.  1001,  Reversing  judgment  State 
V.  Carondelet  Canal  &  Navigation  Co.,  56  So. 
137,  129  La.  279. 

^=9130.  Ifieenses  or  priTileges  to  foreiKn 
eorp  orations* 

See  10  Cent  Dig.  Const.  Law,  8  301. 

Compliance  with  Acts  Tenn.  1875,  c.  66, 
requiring  a  foreign  corporation,  as  a  prerequisite 
to  doing  business  in  the  state,  to  file  an  irrev- 
ocable power  of  attorney  authorizing  the  secre- 
tary of  state  to  accept  service  of  process  for 
it,  did  not  create  a  contract  that  prevented  the  \ 
state  from  afterwards  making  the  corporation' 


amenable  to  process  by  service  on  other  agents 
than  the  one  so  appointed. — Connecticut  Mut. 
Life  Ins.  Co.  v.  Spratley,  19  S.  Ct.  308,  172  II. 
S.  602,  43  L.  Ed.  569. 

A  forfeiture  of  the  permission  to  a  foreign 
corporation  to  do  business  in  the  state  for  vio- 
lation of  the  provisions  of  Act  Tex.  1889,  under 
which  the  permit  was  given,  and  which  provides 
for  the  forfeiture,  does  not  violate  any  contract 
obligation,  as  the  provision  for  the  forfeiture  was 
a  part  of  the  obligation.  Judgment  44  S.  W. 
936,  19  Tex.  Civ.  App.  1,  affirmed.— Waters- 
Pierce  Oil  Co.  V.  State  of  Texas,  20  S.  Ct.  518, 
177  U.  S.  28,  44  L.  Ed.  657. 

The  obligation  of  a  contract  which  calls 
for  the  transaction  of  business  within  the  state 
by  a  foreign  corporation  which  has  not  filed  a 
copy  of  its  charter  with  the  secretary  of  state 
is  not  impaired  by  Rev.  St.  Wis.  1898,  ;§  1770b, 
4978,  making  such  contracts  wholly  void  on  the 
corporation's  behalf,  but  enforceable  against  it, 
although  such  statute  was  by  its-  terms  not 
to  go  into  effect  until  after  the  contract  was 
entered  into,  at  least  where  it  was  enacted  be- 
fore the  contract  was  made. — Diamond  Glue  Co. 
V.  United  States  Glue  Co.,  23  S.  Ct.  206,  187 
U.  S.  611,  47  L.  Ed.  328. 

A  contract  right  to  do  business  in  the  state 
during  the  corporate  lifetime  of  domestic  cor- 
{)oration8,  without  being  subject  to  any  greater 
liabilities  than  then  were  or  might  be  imposed 
ui)on  domestic  corporations,  was  acquired  by  a 
foreign  corporation  by  virtue  of  its  admission 
into  the  state  of  Colorado  with  the  right  to  do 
business  therein  under  the  then  existing  laws 
of  that  state,  which,  inter  alia,  subjected  for- 
eign corporations  coming  into  the  state  to 
the  liabilities,  restrictions,  and  duties  which 
then  were  or  might  thereafter  be  imposed  upon 
domestic  corporations  of  like  character,  and  such 
right  was  unconstitutionally  impaired  by  Act 
Colo.  March  22,  1902,  §  65,  exacting  from  such 
corporation  an  annual  tax  or  license  fee  in 
double  the  amount  of  that  imposed  by  section 
64  upon  domestic  corporations.  Judgment 
(Colo.)  82  P.  531,  reversed.— American  Smelt- 
ing &  Refining  Co.  v.  People  of  State  of  Colo- 
rado, 27  S.  Ct  198,  204  TJ.  S.  103,  51  L.  Ed. 
393,  9  Ann.  Cas.  978. 

^=9132.   Lottery  fraaoltines. 

See  10  Cent  Dig,  Const  Law,  8  388. 

A  lottery  franchise  granted  by  a  state  is 
not  a  contract,  within  the  meaning  of  the  con- 
stitutional provision  forbidding  the  states  to 
pass  laws  impairing  the  obligation  of  contracts, 
but  is  simply;  a  gratuity  and  license;  and  the 
state,  under  its  police  powers,  may  at  any  time 
revoke  such  license.  And  no  right  acquired 
during  the  life  of  the  grant,  by  agreement  with 
the  grantee,  can  be  exercisud  after  the  revoca- 
tion of  such  grant,  if  its  exercise  involves  a 
continuance  of  the  lottery  as  originally  author- 
ized.— Douglas  V.  Commonwealth  of  Kentucky, 
18  S.  Ct  199,  168  U,  S.  488,  42  L.  Ed.  553. 

^=»133.  Railroad  franoUses. 

See  10  Cent  Dig.  Const  Law,  88  376,  402. 

A  statute  making  railroad  coimpanies  liable 
for  property  destroyed  by  fire  communicated  by 
their  locomotives,  and  giving  them  an  insurable 
interest  in  the  property  along  their  road,  does 
not  impair  the  obligation  of  the  contract  be- 
tween such  companies  and  the  state,  by  which 
they  are  impliedly  permitted  to  use  fire  in  the 
operation  of  their  roads.— St.  Louis  &  S.  F.  li. 
Co.  V.  Mathews,  17  S.  Ct  243,  165  U.  S.  1,  41 
L.  Ed.  611. 

Contract  obligations  are  not  impaired  by 
compelling  a  street  railway  company,  at  it8 
own  expense  to  lower,  or,  at  its  option,  remove, 
a  tunnel  constructed  by  it  under  the  Chicago 
river,  which,  though  not  an  obstruction  to  nav- 
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igation  when  constructed,  has  since  become  such 
bv  reason  of  the  increased  size  of  the  vessels 
plying  on  that  river  where  the  municipal  ordi- 
nance under  which  such  tunnel  was  construct- 
ed contains  no  stipulation  that  the  city  will  not 
exert  an^  power  it  possesses  to  deepen  the  chan- 
nel and  improve  navigation,  and  it  was  adopted 
while  a  state  statute  was  in  force  which,  as 
construed  by  the  state  courts,  made  at  a  con- 
dition of  the  construction  of  such  a  tunnel  that 
navigation  should  not  be  unnecessarily  inter- 
rupted. Judgment  73  N.  E.  393.  214  111.  9, 
affirmed.— West  Chicago  St.  R.  Co.  v.  People 
of  State  of  Illinois  ex  rel.  City  of  Chicago,  26 
S.  Ct  518,  201  U.  S.  506,  50  L  Ed.  845. 

Requiring  a  railway  company  to  repair,  at 
its  own  expense,  a  viaduct  and  its  approaches, 
built  to  carry  over  a  railroad  a  street  which 
was  not  extended  over  the  right  of  way  until 
after  the  railroad  was  built,  cannot  be  said  to 
impair  the  obligation  of  a  contract  by  which 
the  municipality,  in  consideration  of  a  contri- 
bution from  the  railroad  company  toward  the 
expense  of  the  original  construction,  agreed  to 
maintain  the  viaduct  for  fifteen  years,  and  to 
maintain  the  approaches  perpetually,  where 
the  highest  state  court  consistently  with  its  earlier 
decisions,  holds  that  the  railway  charter,  as 
well  as  the  common  law,  requires  the  railway 
company  to  construct  and  maintain  suitable 
crossings  at  existing  and  future  streets,  and 
that  any  contract  limiting  the  exercise  of  leg- 
islative power  in  this  regard  is  void  as  against 
public  policy,  although  there  may  have  been 
some  doubt  when  the  contract  was  made  as  to 
what  the  rights  of  the  parties  were,  and  the 
contract  may  have  been  a  compromise.  Judg- 
ment. State  V.  Northern  Pac.  Ry.  Co.  (1906) 
108  N.  W.  269,  98  Minn.  429,  affirmed.— North- 
ern Pac.  Ry.  Co.  v.  State  of  Minnesota,  28  S. 
Ct.  341,  208  U.  S.  583,  52  L.  Ed.  630. 

The  common-enemy  doctrine  as  to  surface 
water  was  not  so  imirarted  into  railroad's  ir- 
repealable  charter  or  its  contracts  with  land- 
owners from  whom  its  right  of  way  was  ac- 
quired, as  to  be  protected  by  the  contract  clause 
of  the  federal  Constitution.— Chicago  &  A.  R. 
Co.  V.  Tranbarger,  35  S.  Ct.  678,  238  U.  S.  67, 
59  L.  Ed.  1204,  affirming  judgment  Tran1>arger 
V.  Chicago  &  A.  R.  Co.,  156  S.  W.  694,  250 
Mo.  46. 

Compelling  railroads  to  construct  openings 
in  roadbeds  to  talce  care  of  surface  water  un- 
der amendment  Laws  Mo.  1907,  p,  169,  to  Rev. 
St.  1899,  S  1110,  does  not  impair  obligation  of 
railroads*  charters.— Id. 

<;=»134.  Right  to  use  streots* 

See  10  Cent.  Dig.   Const  Law.   8  844. 

The  fact  that  a  street-railway  company 
constructed  its  track  under  a  franchise  granted 
by  a  city  does  not  exempt  the  company  from 
the  power  reserved  to  the  general  assembly  by 
Code  Iowa,  §  1090,  of  imposing  any  conditions 
on  the  franchise  of  a  corporation  which  it 
deems  necessary  for  thfi  public  good;  and 
hence,  though  the  original  franchise  granted  by 
the  cit^  required  the  company  to  pave  only  the 
space  inside  the  rails,  the  obugation  of  the  con- 
tract is  not  impaired,  within  the  meaning  of  the 
federal  constitution,  by  a  subsequent  ordinance 

gassed  by  the  city  in  pursuance  of  Act  Iowa 
(arch  15,  1884,  requiring  the  company  to  pave, 
in  addition,  one  foot  outside  of  each  of  the 
rails.— Sioux  City  St  Ry.  Co.  v.  Sioux  City, 
138  U.  S.  98,  11  S.  Ct  226,  34  L.  Ed.  898, 
affirming  judgment  78  Iowa,  367,  43  N.  W.  224. 

The  general  telegraphic  companies  act  of 
New  York  (Laws  1848,  c.  265,  <  5)  requires 
that  companies  organized  thereunder  shall  not 
construct  their  lines  "so  as  to  incommode  the 
public  use"  of  any  highway;  and  the  amend- 
ment of  1881  (chapter  483,  §  1),  authorizing 
the  construction  of  underground  conductors, 
provides  that  no  such  use  may  be  made  of 
streets  without  first  obtaining  permission  from 


the  proper  municipal  authorities.  Held,  that  in 
view  of  these  provisions  as  well  as  upon  the 
general  theory  of  the  police  power,  a  company 
which  has  already  obtained  permission  from  a 
city  council  to  occupy  the  streets  on  certain 
conditions  is  subject  to  subsequent  regulations 
prescribed  by  the  legislature,  not  amounting  to 
an  impairment  of  its  substantial  rights.— Peonle 
of  State  of  New  York  v.  Squire,  145  U.  S.  175, 
12  S.  Ct  880,  36  L.  Ed.  666,  affirming  judgment 
107  N.  Y.  593,  14  N.  B.  820.  1  Am.  St  Rep, 
893. 

A  city  ordinance  granting  to  a  railroad  com* 
pany  permission  to  construct  bridges  over  its 
track  where  it  crosses  public  streets,  passed 
pursuant  to  Rev.  St  Ohio,  §  2640,  giving  the 
common  council  power  to  control  all  streets  and 
bridges  within  the  corporation,  and  to  cause  the 
same  to  be  kept  "in  repair  and  free  from  nui- 
sance,** does  not  constitute  a  contract,  so  as  to 
preclude  the  council  from  so  changing  the  grade 
of  the  street  as  to  necessitate  the  removal  of 
the  bridges.— Wabash  R.  Co.  v.  City  of  De- 
fiance, 17  S.  Ct  748, 167  U.  S.  88,  42  L.  Ed.  87. 

An  ordinance  commanding  the  removal  of. 
gas  street-lamp  posts  which  are  no  longer  in 
use  because  tne  streets  are  lighted  by  elec- 
tricity, instead  of  gas,  and  declaring  that  no 
interest  will  thereafter  be  paid__to  the  gas  com- 
pany on  account  of  such  posts,  does  not  im- 
pair the  obligation  of  a  contract  under  which 
the  gas  company  erected  such  posts  and  the 
city  agreed  to  pay  interest  on  their  cost,  since, 
if  the  city  is  still  liable  under  the  contract 
after  the  substitution  of  electricity  for  gas- 
lights, that  obligation  will  not  be  affected  by 
this  ordinance,  and  the  declaration  that  pay- 
ment will  not  be  made  will  be  ineffectuaL — 
St  Paul  Gaslight  Co.  t.  City  of  St  Paul,  21 
S.  Ot  575,  181  U.  S.  142,  45  L.  Ed.  788. 

A  municipal  corporation  cannot  invoke  the 
protection  of  the  contract  clause  of  the  federal 
Constitution  against  the  abrogation  by  Laws 
Mass.  1898,  c.  578,  with  the  consent  of  the 
street  railway  company,  of  the  provisions  of  a 
contract  between  that  company  and  the  mu- 
nicipality with  reference  to  paving  the  streets 
through  which  the  company  was  thereby  grant- 
ed the  right  to  extend  its  tracks,  and  the  sub- 
stitution which  that  statute  makes  of  another 
and  different  method  for  paving  and  repairing 
such  streeto.  Judgment  64  N.  E.  581, 182  Mass. 
49.  affirmed.— City  of  Worcester  v.  Worcester 
Consol.  St  Ry.  Co.,  25  S.  Ct  827,  196  U.  S, 
539,  49  li.  Ed.  591. 

No  right  to  usewor  appropriate  for  wharf- 
age purposes  a  city  street  or  an  extension  there- 
of, protected  by  the  contract  clause  of  the 
federal  Constitution  from  impairment  by  leg- 
islative change  of  the  ipade  of  the  street,  can 
be  gathered  from  municipal  grants  to  the  own- 
ers of  property  fronting  on  opposite  sides  of 
the  street  of  the  right  to  construct  wharves 
in  a  river  on  and  in  front  of  such  property,  re- 
serving to  the  common  council  tne  right  to 
regulate  the  passageways  along  the  street  and 
any  part  of  tne  wharves  extending  therein  **as 
a  part  of  said  street  and  sidewalks."  Decree 
76  P.  347,  45  Or.  1,  affirmed.— Mead  v.  City  of 
Portland,  26  S.  Ct  171,  200  U.  S.  148.  60  L. 
Ed.  413. 

The  effect  of  Act  lU.  June  9,  1897,  ratify- 
ing the  grants  to  street  railway  companies  by 
the  proper  public  officers  or  authorities  of  per- 
mission to  use  cable,  electric,  or  other  motive 
power,  cannot,  as  to  contracts  in  existence 
when  enacted,  be  destroyed  bv  subsequent  re- 
peal. Decree,  Covin  v.  City  of  Chicago  (C.  C.) 
i:V2  P.  848,  reversed.— Blair  v.  City  ot  Chicago, 
26  S.  Ct  427.  201  U.  S.  400,  50  L.  Ed.  801. 

No  grant  to  a  telephone  company  of  the 
right  to  occupy  the  streets  of  a  city  without 
its  consent  wnich  will  be  protected  by  the  con- 
tract clause  of  the  federal  Constitution  can  be 
deduced  from  the  amendment  of  October  1(^ 
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1911,  to  Const  Cal.  art  11,  S  19,  giving  au- 
thority to  corporations  to  establish  works  to 
supply  the  inhabitants  of  a  city  with  telephone 
service.— (1912)  City  of  Pomona  v.  Sunset  Tele- 
phone &  Telegraph  Co.,  32  S.  Ct  477,  224  U. 
S.  330,  56  L.  Ed.  788,  reversing  decree  (1909) 
Sunset  Telephone  &  Telegraph  Co.  v.  City  of 
Pomona,  ITO  F.  829.  97  C.  (J.  A.  251- 

A  telephone  company  can  claim  no  contract 
right  nn^er  the  amendment  of  March  2(),  1905 
(St  1905.  p.  492),  to  Civ.  Code  Cal.  S  536,  to 
occupy  city  streets  without  the  city's  consent 
in  view  of  the  former  passage  of  Franchise 
Act  March  22.  1905  (fit  1905,  p.  777),  provid- 
ing for  franchises  for  telephone  lines  on  condi- 
tions  named  in  the  act. — ^id. 

A  contract  right  to  maintain  only  interstate 
telephone  lines  in  city  streets  is  all  that  is  giv- 
en m  the  exception  in  favor  of  telephone  lines 
doing  interstate  business,  made  by  Act  March 
20,  1905  (St  1905,  p.  492),  amending  Civ.  Code 
OH.  §  536,  so  as  to  include  telephone  com- 
panies among  corporations  which  could  occupy 
dty  streets  without  consent-^Id. 

Rights  of  a  railway  company  under  valid 
municipal  ordinance  conferring  trackage  rights 
in  city  streets,  subject  to  reasonable  police  reg- 
ulation, are  protected  by  contract  clause  of  fed- 
eral Constitution  from  destruction  by  repeal.— 
Grand  Trunk  Western  R.  Co.  v.  City  of  South 
Bend,  33  S.  Ct  303,  227  U.  S.  544,  57  L.  Ed. 
633,  44  L.  R.  A.  (N.  S.)  405,  reversing  judg- 
ments Grand  Trunk  &  Western  Ry.  Co.  v. 
Same,  89  N.  E.  885,  174  Ind;  203,  36  L.  R.  A. 
(N.  S.)  850,  and  Grand  Trunk  Western  Ry.  Co. 
V.  Same,  91  N.  E.  809,  174  Ind.  203,  36  L.  R. 
A.  (N.  S.)  850. 

The  obligation  of  a  contract  created  by  mu- 
nicipal ordinance  granting  the  right  to  lay 
double  tracks  in  a  city  street  held  unconstitu- 
tionally impaired  by  subsequent  repeal  of  so 
much  of  the  ordinance  as  relates  to  that  part 
of  the  street  on  which  a  single  track  only  has 
actually  been  built,  where  the  company  had 
bought  land  with  view  to  laying  double  track. 
—Id. 

An  ordinance  prohibiting  the  hauling  of 
freight  cars  on  railroads  in  a  city  street  is  not 
a  valid  exercise  of  regulation  reserved  in  ordi- 
nance designating,  under  B.  &  C.  Comp.  Or. 
H  5077,  6078,  streets  on  which  railroad  tracks 
could  be.  located,  as  impairing  the  contract  un- 
der which  tracks  were  located  and  terminals 
built.— Southern  Pac.  Co.  v.  City  of  Portland, 
33  S.  Ct  308,  227  U.  S.  5^  57  L.  Ed.  642, 
ailirming  decree  (C.  C.)  177  F.  958. 

A  street  railway  company  whose  franchise 
has  expired  has  no  imphed  contract  right  to 
remain  in  the  streets  under  reasonable  arrange- 
ments for  public  service,  which  could  be  im- 
paired contrary  to  Const  U.  S.  art.  1,  §  10, 
by  requirint^  the  street  railway  company  to 
cease  operating  its  cars  and  remove  its  tracks 
Within  a  reasonable  time.— Detroit  United  Ry. 
V.  City  of  Detroit  33  S.  Ct.  697,  229  U.  S. 
39,  57  L.  Ed.  1056,  affirminsr  judgment  (Mich.) 
City  of  Detroit  v.  Detroit  United  Ry.,  137  N. 
W.  645,  172  Mich.  136. 

The  obligation  of  a  municipal  ordinance 
granting  an  irrevocable  easement  to  lay  in  the 
city  struts  and  repair  pipes  of  a  water  dis- 
tributing system  is  impaired  by  a  subsequent 
ordinance  requiring  payment  of  a  monthly  ren- 
tal for  the  use  of  the  streets.— Boise  Artesian 
Hot  &  Cold  Water  Co.  v.  Boise  C5ity.  38  S.  Ct. 
997,  230  U.  S.  84,  57  L.  Ed.  1400. 

Neither  the  contract  nor  due  process  of  law 
clause  of  the  federal  Constitution  prevents  a 
municipality  from  forbidding  a  railroad,  through 
whose  acquiescence  a  part  of  its  right  of  way 
through  a  city  has  become  the  city^  principal 
business  street  to  shift  cars  on  the  tracks  lyine 


than  five  minutes  and  by  requiring  the  tracks 
to  conform  to  the  street  grade  and  the  spaces 
between  the  rails  to  be  filled  in  except  at  street 
intersections.— Atlantic  Coast  Line  R.  Co.  v. 
City  of  Goldsboro,  34  S.  Ct  364,  232  U.  S. 
548,  58  L.  Ed;  721,  afllrming  decree  71  S.  B. 
514, 155  N.  C.  356. 

The  grant  on  acceptance  by  the  establish- 
ment of  a  plant  devoted  to  a  public  use  of  the 
state's  offer  in  Const  Cal.  1870,  art  11,  §  19> 
as  amended  in  1885,  to  permit  persons  or  cor- 
poration to  lav  gas  pipes  in  city  streets  for 
purposes  spedned,  constituted  a  contract  pro- 
tected by  the  federal  Constitution  against  im- 
pairment—Russell V.  Sebastian,  34  S.  Ct  517, 
233  U.  S.  195.  58  L.  Ed.  912,  Ann.  Cas,  1914C, 
1282,  reversing  judgment  Ex  parte  Russell,  126 
P.  875,  163  Cal.  6&. 

The  contract  rights  of  a  gas  company  ac- 
cepting, by  establishment  of  its  plant  the 
state's  offer  in  Const  Cal.  1879,  art  11,  §  19, 
as  amended  in  18S5,  of  the  privilege  of  laying 
pipes  in  the  street  of  a  city  as  necessary  for 
supplying  such  city  and  its  inhabitants  with 
gas^  include  the  continuing  authority  to  lay  its 
mains  in  streets  not  previously  used,  subject  to 
the  constitutional  provision  for  local  superin- 
tendence and  regulations  for  indemnity  as  to 
damages,  and  such  rights  were  impaired  by  the 
amendment  of  such  provision  October  lOp  1911. 
and  by  municipal  ordinances  under  which  ex- 
tensions could  not  be  made  unless  the  gas  com- 
pany obtained  a  franchise  by  purchase. — Id. 

Acceptance  of  permit  granted  by  a  dtv  un- 
der legislative  authority  to  place  wires  in  a 
city's  streets  creates  a  contract  which  cannot 
thereafter  constitutionally  be  revoked  by  reso- 
lution or  ordinance  unless  the  franchise  is  lost 
by  misuser  or  nonuser. — New  York  Electric 
Lines  Co.  v.  Empire  City  Subway  Co.,  35  S. 
Ct.  72,  235  U.  S.  179,  59  L.  Ed.  184,  Ann. 
Cas.  1915A,  906,  afllrming  judgments  125  N.  Y. 
S.  1133.  140  App.  Div.  934,  and  In  re  New 
York  Electric  Lmes,  94  N.  E.  1056,  201  N.  Y. 
321. 

The  federal  Supreme  Court  will  not  disturb 
a  decision  of  the  state  court  that  a  municipal 
ordinance  requiring  a  street  railway  company 
to  pave  its  tracks  with  asphalt  did  not  impair 
the  obligations  of  its  charter,  where  the  state 
court  found  that  the  use  of  crushed  stone  oy 
the  railway  company  would  interfere  with  the 
pavement  of  the  other  parts  of  the  street.-- 
Southern  Wisconsin  Ry.  Co.  v.  CHty  of  Madi- 
son, 36  S.  Ct  400,  240  U.  S.  457,  60  L.  Ed. 
739,  affirming  judgment  City  of  Madison  v. 
Southern  Wisconsin  Ry.  Co.,  146  N.  W.  492, 
156  Wis.  352. 

^=9135.  Right  to   ol&arces  and  tolls. 

See  10  Cent  Dig.  Const  Law.  89  880-387. 

A  statute  may  limit  the  amount  of  charges 
by  railroad  companies  for  fares  ^nd  freights, 
unless  restrained  by  some  contract  in  the  char- 
ter.—Ruggles  V.  People  of  State  of  Illinois,  lOB 
U.  S.  526,  2  S.  Ct  832.  27  L.  Ed.  812. 

Const.  Cal.  1849,  art  4,  f  31,  provided 
that  private  corporations  might  be  formed  under 
general  laws,  but  that  such  laws  might  be  al- 
tered or  repealed  from  time  to  time.  Act  Cal. 
April  22,  1858,  provided  for  the  organization 
of  companies  for  the  purpose  of  supplying  cities 
and  counties  with  water,  and  required  them  to 
furnish  water  to  the  public  at  reasonable  rates, 
which  should  be  fixed  by  a  board  composed  of 
two  members  appointed  by  the  municipality  and 
two  members  appointed  by  the  company.  Const. 
Cal.  1879,  art  14,  §§  1,  2,  provided  that  there- 
after the  water  rates  should  be  fixed  by  the 
board  of  supervisors  of  the  city  or  county  alone. 
Heldy  that  the  franchise  of  a  company  organiz- 
ed under  the  act  of  1858  was  subject  to  the 
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in  the  heart  of  the  city  except  during  speafied    alteration  according  to  the  rights  reserved  by 

hours,  or  permit  cars  to  stand  there  for  morel  the  constitution  of  1849,  and  was  not  impaired 
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TUa  Dlcost  is  oompiled  on  tlio  Xey-Nnmbor  Systenu  For  ozplamatloa,  see  pase  ill. 
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by  the  constitution  of  1879i— Spring  Valley  Wa- 
ter-Works V.  Schottler,  110  U.  S.  347,  4  S.  Ct. 
48,  28  L.  Ed.  173. 

The  power  of  a  state  to  limit  the  amount 
of  charges  by  railroad  companies  for  the  trans- 
portation of  persons  and  property  within  its 
own  jurisdiction  is  a  governmental  power,  and 
cannot  be  bargained  away,  except  by  .words  of 
positive  grant  or  their  equivalent.  The  provi- 
sions of  the  Mississippi  charter  of  the  Mobile 
&  Ohio  Railroad  Company  (Act  Miss.  Feb.  3, 
1848)  in  section  1,  authorizing  the  company  to 
carry  persons  and  property;  or  in  section  7, 
giving  the  directors  power  to  make  by-laws, 
rules,  and  regulations  for  the  management  of 
the  affairs  of  the  company,  not  contrary  to  the 
laws  of  the  state;  or  in  section  12,  **that  it 
shall  be  lawful  for  the  company,  ♦  ♦  ♦  from 
time  to  time,  to  fix,  regulate,  and  receive  the 
toll  and  charges  by  them  to  be  received  for 
transportation/' — are  not  a  surrender  of  the 
state's  power  of  declaring  what  charges  shall 
be  deemed  reasonable;  and  a  statute  authoriz- 
ing the  appointment  of  a  board  of  railroad  com- 
missioners (Act  Miss.  March  11,  1884)  who 
shall  have  power,  among  other  things,  to  fix 
and  regulate  charges  for  transportation  of  per- 
sons and  property,  is  not  invalid,  as  impairing 
the  obligation  of  a  contract.— Stone  v.  Farmers' 
Loan  &  Trust  Co..  116  U.  S.  307,  6  S.  Ct. 
334.  388.  1191,  29  L.  Ed.  636. 

Nor  is  a  charter  authorizing  the  directors 
to  "adopt  and  establish  such  a  tariff  of  charges 
for  transportation  of  persons  and  property  as 
they  may  think  proper,  and  the  same  to  alter 
and  change  at  pleasure,"  an  adequate  surrender 
of  the  state's  right  of  control  and  regulation. 
—Stone  V.  Illinois  Cent.  R.  Co.,  116  IJ.  S. 
347,  6  S.  Ct.  348,  388,  1191,  29  L.  Ed.  650. 

A  charter  (Act  Miss.  March  30,  1871)  au- 
.thorizjng  a  railroad  company  to  receive  **such 
tolls  and  charges  as  shall  be  from  time  to  time 
established,  fixed,  and  regulated  by  the  direc- 
tors," **provided,  that  nothing  in  the  charter 
shall  be  so  construed  as  to  prevent  the  legis- 
lature from  regulating  the  rate  of  transporta- 
tion for  passage  and  freight  over  the  same  in 
this  state,"  does  not  amount  to  a  surrender  of 
legislative  control.— Stone  v.  New  Orleans  &  N. 
K.  R.  Co.,  116  U.  S.  352.  6  S.  Ct  349,  391, 
29  L.  Ed.  651. 

A  railroad  charter  giving  an  exclusive  right 
to  transfer  persons  and  property,  "provided  that 
the  charge  of  transportation  or  conveyance  shall 
not  exceed"  certain  specified  rates,  does  not 
preclude  subsequent  legislation  establishing  a 
commission  to  regulate  railroad  tariffs. — Geor- 
gia Railroad  &  Banking  Co.  v.  Smith,  128  U. 
S.  174.  9  S.  Ct.  47,  32  L.  Ed.  377. 

Act  Minn.  March  3,  1869  (Laws  Minn. 
1869,  c.  78,  p.  95).  providing  that  uny  railroad 
company  may  charge  for  transportation  "such 
reasonable  rate  as  may  be  from  time  to  time 
fixed  by  said  corporation,  or  prescribed  by  law." 
and  Gen.  Laws  Minn.  1875,  c.  103,  §  8,  provid- 
ing that  no  railroad  company  shall  charge  an 
unreasonable  price  for  transportation  or  other 
service,  do  not  constitute  such  a  contract  with 
a  corporation  created  thereunder  as  deprives 
the  legislature  of  its  power  to  regulate  charges 
made  by  it— Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Minnesota,  134  U.  S.  418,  10  S.  Ct.  462,  702, 
33  L.  Ed.  970,  reversing  State  v.  Chicago.  M. 
&  St  P.  Ry.  Co..  38  Minn.  281.  37  N.  W.  782 ; 
Minneapolis  E.  Ry.  Co.  v.  Same,  134  U.  S.  467, 
10  S.  Ct.  473,  33  L.  Ed.  985. 

That  a  turnpike  company,  claiming  under 
its  charter,  exemption  from  legislation  reducing 
its  rates  of  toll  below  a  certain  limit,  has  col- 
lected tolls  according  to  reduced  rates  fixed  by 
a  subsequent  statute,  is  not  a  recognition  by  it 
of  the  right  of  the  legislature  to  amend  or  re- 
peal its  charter  at  will.— Covington  &  L.  Turn- 
pike Road  Co.  V.  Sandford,  17  S.  Ct  198,  16i 
U.  S.  578,  41  L.  Ed.  560. 


A  reduction  of  the  income  of  a  water  com- 
pany need  not  be  shown  in  order  to  establish 
the  fact  that  a  reduction  of  its  rates  by  ordi- 
nance impairs  the  obligation  of  a  contract  pro- 
hibiting such  reduction.  Judgment,  Los  An- 
geles City  Water  Co.  v.  City  of  Los  Angeles 
(C.  C.)  88  F.  720,  affirmed.— City  of  Los  An- 
geles V.  Los  Angeles  City  Water  Co.,  20  S.  Ct 
736,  177  U.  S,  658,  44  L.  Ed.  886. 

A  railroad  company,  accepting  its  charter 
subject  to  the  provisions  of  C;onst.  Ky.  §  218, 
prohibiting  greater  charges  for  shorter  than  for 
longer  hauls,  except  when  permitted  by  the  rail- 
road commission,  is  as  much  subject  to  the  pro- 
visions for  exoneration  from  that  prohibition  as 
to  the  prohibition  itself,  and  cannot  claim  that 
it  has  any  implied  contract  exemption  from  these 
provisions  by  virtue  of  its  charter  and  the  con- 
sequent right  to  charge  reasonable  rates  for  its 
service.  Judgment  51  S.  W.  164,  1012,  106  Ky. 
633,  90  Am.  St.  Rep.  236,  21  Ky.  Law  Rep.  232, 
affirmed.— Louisville  &  N.  R.  Co.  v.  Common- 
wealth of  Kentucky,  22  S.  Ct  95,  183  U.  S. 
503,  46  L.  Ed.  298. 

An  ordinance  adopted  under  Legislative  au- 
thority, which  provides  that  the  rate  of  fare  to 
be  charged  by  a  street  railway  company  shall 
not  exceed  5  cents,  gives  the  company,  when 
accepted  by  it.  a  contract  right  to  charge  that 
rate,  which  cannot  be  reduced  by  the  city  with- 
out the  consent  of  the  company  under  the  right 
to  prescribe  from  time  to  time  rules  and  regu- 
lations for  the  running  and  operation  of  the 
road.— City  of  Detroit  v.  Detroit  Citizens'  St 
Ry.  Co.,  22  S.  Ct.  410,  184  U.  S.  368,  46  Ll  Ed. 
592. 

A  provision  in  a  contract  between  a  water 
company  and  a  municipality  that  the  company 
shall  supply  water  to  private  consumers  at  a 
specified  rate  does  not  amount  to  an  implied 
undertaking  by  the  municipality  not  to  disturb 
such  rates,  the  obligation  of  which  is  impaired 
by  an  ordinance  reducing  them,  where  the  com- 
pany was  incorporated  under  an  act  which, 
while  conferring  upon  it  power  to  ch&Tjge  such 
rates  as  might  be  agreed  upon  with  its  con- 
sumers, expressly  recognized  the  power  of  the 
municipality  to  regulate  water  rates.  Judgment 
City  of  Knoxville  v.  Knoxville  Water  Co.,  64 
S.  W.  1075,  107  Tenn.  647,  61  L.  R.  A.  888, 
affirmed.— Knoxville  Water  Co.  v.  City  of  Knox- 
ville, 23  S.  Ct  531,  189  U.  S.  434,  47  L.  Ed. 
887. 

The  provision  of  Acts  Mich.  1873,  No.  198, 
for  the  creation  of  a  new  corporation  upon  the 
reorganization  of  a  railroad  by  the  purchasers 
at  foreclosure  sale,  with  all  the  rights,  powers, 
and  privileges  of  tlie  original  company,  did  not 
create  a  contract  right  protected  by  the  federal 
Constitution  against  the  enforcement  of  subse- 
quent statutory  regulations  respecting  railroad 
rates,  existing  when  the  new  company  was  in- 
corporated, though  not  in  force  when  the  mort- 
gage was  executed.  Judgment,  Commissioner  of 
Railroads  v.  Grand  Rapids  &  I.  Ry.  Co.,  89  N. 
W.  967,  130  Mich.  248,  affirmed.— Grand  Rapids 
&  I.  Ry.  Co.  V.  Osborn,  24  S.  Ct  310,  193  l^  S. 
17,  48  L.  Ed.  598. 

The  requisite  written  acceptances  of  various 
municipal  ordinances  for  the  consolidation  and 
extension  of  street  rftilway  lines,  which  secur- 
ed to  the  public,  for  the  limited  time  during 
which  the  privileges  therein  granted  should  con- 
tinue, the  benefit  of  a  single  fare  of  not  more 
than  5  cents  for  a  continuous  passage  over  the 
whole  length  or  any  portion  of  the  consolidated 
and  extended  lines,  created  a  contract  right  to 
charge  that  rate,  which  could  not  afterwards  be 
reduced  by  the  municipality  over  a  portion  of 
the  consolidated  lines,  under  the  authority  of  a 
right  to  regulate  fares,  reserved  in  an  ordi- 
nance adopted  before  the  consolidation,  grant- 
ing a  renewal  franchise  to  the  corporation  which 
then  owned  that  portion  of  the  lines.  Decree, 
Cleveland  City  Ry.  Co.  v.  City  of  Cleveland  (C 
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G.)  94  F.  385.  and  Cleveland  Electric  Ry.  Go.  v. 
Same,  Id.,  affirmed. — City  of  Cleveland  v.  Cleve- 
land City  Ry.  Co.,  24  S.  Ot.  756,  194  U.  S. 
517,  48  L.  Ed.  1102;  Same  v,  Cleveland  Elec- 
tric Ry,  Co.,  24  S.  Ct.  764,  194  U.  S.  538,  48 
U  Ed.  1109. 

The  contract  right  of  a  street  railway  com- 
pany to  charge  the  rate  of  fare  permitted  by  a 
mnuicipal  ordinance  vests  in  sucn  company,  se- 
cure against  impairment  by  subsequent  legisla- 
tion, when  ratified  by  a  valid  legislative  ace, 
notwithstanding  the  want  of  power  of  the  city 
to  adopt  the  ordinance.  Decree  Minneapolis  St. 
Ry.  Co.  V.  City  of  Minneapolis  (C.  C.  1907)  156 
F.  989,  modified.— City  of  Minneapolis  v.  Min- 
neapolis St  Ry.  Co.,  30  S.  Ct.  118,  215  U.  S. 
417,  54  L.  Ed.  259. 

The  authority  of  a  carrier  incorporated  un- 
der General  Incorporation  Act  Or.  Oct.  14, 
1862  (Laws  1862,  p.  12),  which  in  section  34 

Srovides  ^at  every  corporation  formed  thereun* 
er  shall  have  power  to  receive  such  tolls  or 
freight  for  the  transportation  of  persons  as 
it  m^y  prescribe,  is  subject  to  the  limitations 
that  the  charges  shall  be  reasonable.— South- 
em  Pac.  Go.  V.  Campbell,  33  S.  Ct  1027,  230 
U.  S.  537,  57  L.  Ed.  1610,  affirming  decree 
(O.  C.)  189  F.  183. 

A  carrier  cannot  assert  as  against  a  rate- 
making  order  of  the  railroad  commission,  under 
Act  Kjr.  March  10,  1900  (Ky.  St.  §  820a),  con- 
tract right  under  Its  charter  to  charge  certain 
rates  where  by  the  carrier's  own  voluntary  act 
the  charter  became  subject  to  legislative  altera- 
tion.— Louisville  &  N.  R.  Co.  v.  Garrett,  34  S. 
Ct  48,  231  U.  S.  298,  58  L.  Ed.  229,  affirming 
order  (C.  C.)  186  F^176. 

^=>137.  Taxation  in  general. 

See  10  Ceott  Dig.  Const  Law,  fi  864. 

The  special  franchise  tax  imposed  by  Laws 
N.  Y.  1899,  c.  712,  does  not  impair  the  obliga- 
tion of  the  contracts  by  which  the  state  or  mu- 
nicipality granted  the  right  to  construct,  oper- 
ate, and  maintain  street  railways  in  the  city  of 
New  York  in  consideration  of  the  payment  of  a 
gross  sum  or  of  the  annual  payment  of  a  fixed 
amount  or  fixed  percentage  of  earnings,  where 
such  payments  are  nowhere  declared  to  be  in 
lieu  of,  or  as  the  equivalent  or  substitute  for, 
taxes.  Judgments,  67  N.  E.  69,  174  N.  Y,  417, 
63  L.  R.  A.  884,  105  Am.  St.  Rep.  674,  affirm- 
ed, and  80  N.  Y.  S.  85,  79  App,  Div.  183,  and 
80  N.  Y.  S.  1145,  reversed.— People  of  State  of 
New  York  ex  rel.  Metropolitan  Street  Ry.  Co. 
V.  State  Board  of  Tax  Com'rs,  25  S.  Ct.  705, 
199  U.  S.  1,  50  L.  Ed.  65,  4  Ann.  Gas.  381; 
People  of  State  of  New  York  ex  rel.  Brooklyn, 
City  R.  Co.  V.  Same,  25  S.  Ct.  713,  199  U.  S. 
48,  50  L.  Ed.  79;  People  of  State  of  New  York 
ex  reL  Twenty-Third  St.  R.  Go.  v.  Same,  25  S. 
Ct.  715,  199  U.  S.  53,  50  L.  Ed.  85. 

A  contract  between  a  state  and  a  railway 
comiMiny,  which  prevented  the  subjection  of 
the  property  of  the  company  to  any  other  than 
the  tax  prescribed  in  Laws  Mich.  1855,  p.  305, 
S  9,  was  created  by  the  provisions  of  that  sec- 
tion that  the  company  shall  pay  an  annual 
tax  of  1  per  cent,  on  the  capital  stock  of  said 
company,  paid  in,  which  tax  shall  be  in  lieu 
of  aJil  other  taxes  except  for  penalties  imposed 
on  said  company,  and  shall  be  estimated  upon 
its  last  annual  report,  the  statute  being  a  spe- 
cial one,  having  reference  only  to  the  company 
in  question,  which  formally  accepted  the  tax- 
ation provision,  and  made  large  expenditures, 
and  completed  an  unfinished  railroad,  to  in- 
duce which  was  the  motive  for  the  enactment. 
Decree,  Detroit,  G.  H.  &  M.  Ry.  Co.  v.  Powers 
(C.  C.)  138  F.  264.  affirmed.— Powers  v.  De- 
troit, G.  H.  &  M.  Ry.  Co.,  26  S.  Ct.  556,  201 
U.  S.  543,  50  L.  Ed.  860. 

The  enactment  of  a  state  statute  subject- 
ing to  an  inheritance  tax  the  rights  of  a  sur- 


viving wife  in  the-  community  property  does  not 
violate  the  contract  clause  of  the  federal  Con- 
stitution, even  if  such  rights,  as  they  existed 
when  the  marriage  was  celebrated,  are  con* 
tractual,  so  that  they  may  not  be  essentially 
changed  or  modified  by  subsequent .  legislation 
without  impairing  contract  obligations.— (1910) 
Moffitt  V.  Kelly,  31  S.  Ct.  79,  218  U.  S.  400. 
54  L.  Ed.  1086,  30  L.  11.  A.  (N.  S.)  1179,  af- 
firming judgments  In  re  Moffit's  Estate  (1908) 
95  P.  653,  1025,  153  Gal.  359,  20  L.  R.  A.  (N. 
S.)  207. 

A  fund  kept  in  trust  in  a  foreign  state,  the 
creator  reserving  to  himself  an  absolute  con- 
trol and  taking  the  whole  income,  may  be  sub- 
jected to  an  inheritance  tax  by  the  domicile 
state  without  violating  the  contract  clause  of 
the  federal  Constitution. — Bullen  v.  State  of 
Wisconsin,  36  S.  Ct.  473,  240  U.  S.  625,  60 
L.  Ed.  830,  affirming  judgment  In  re  Bullen's 
Estate,  128  N.  W.  109,  143  Wis.  512,  139  Am. 
St  Rep.  1114. 

^=»138.  Exemptions  from  taxation. 

See  10  Cent.  Dig.   Const  Law,  89  803,  408. 

The  grant  of  a  franchise  in  the  charter  of 
a  gas  company  does  not  imply  a  contract  ex- 
empting the  company  from  taxation,  and  a  sub- 
sequent statute,  imposing  a  license  tax  on  the 
privilege  so  granted,  is  not  invalid,  as  impair- 
ing the  obligations  of  a  contract. — Memphis  Gas- 
light Co.  V.  Taxing  District  of  Shelby  County, 
109  U.  S.  398.  3  S.  Ct  205,  27  L.  Ed.  976. 

Act  N.  J.  Feb.  18,  1862,  authorized  an  old 
township  to  convey  its  poor  farm  to  a  new  cor- 
poration formed  from  part  of  the  township,  and 
provided  that  it  should  fltill  be  subject  to  tax- 
ation by  the  township.  The  conveyance  was 
made.  Act  April  11,  1866,  exempted  from  tax- 
ation all  property  used  for  charitable  purposes, 
thus  repealing  the  act  of  1862.  Heldt  that  the 
act  of  1866  was  not  unconstitutional,  as  im- 
pairing the  obligation  of  a  contract  between  the 
township  and  the  corporation.— Williamson  v. 
New  Jersey,  130  U.  S.  189,  9  S.  Ct  453,  32  L. 
Ed.  915. 

Act  Ky.  Feb.  14,  1856,  declaring  that  all 
charters  and  grants  to  corporations  and  all 
other  statutes  shall  be  subject  to  amendment  or 
repeal,  unless  a  contrary  intent  be  therein 
plainly  expressed,  is  to  be  read  into  all  char- 
ters afterwards  granted;  and  hence  the  repeal 
of  a  subsequent  special  act,  not  expressly  Irre- 
pealable,  exempting  the  property  of  a  water 
company  from  taxation,  was  not  a  violation  of 
the  contract,  or  of  any  rights  acquired  by  the 
company  thereunder.— Louisville  Water  Co.  v. 
Clark,  143  U.  S.  1,  12  S.  Ct  346,  36  L.  Ed.  55, 
affirming  decree  Clark  v.  Louisville  Water  Co., 
90  Ky.  515,  14  S.  W.  502. 

Act  Ky.  March  9,  1867,  forbidding  the  city 
of  Louisville  to  diminish  the  resources  of  its 
sinking  fund  until  all  debts  were  paid,  not  be- 
ing expressly  irrepealable,  was  subject  to  Act 
Ky.  Feb.  14,  1856»  declaring  that  all  charters 
and  grants  to  corporations,  and  all  other  stat- 
utes, shall  be  subject  to  amendment  or  repeal; 
and  hence,  although  the  sinking  fund  owned  the 
stock  of  the  Louisville  Water  Company,  the  re- 
peal of  the  act  exempting  the  water  company's 
property  from  taxation  was  not  in  violation  of 
any  contract  rights  of  creditors  whose  debts 
were  chargeable  upon  the  sinking  fund. — Id. 

At  the  time  a  corporation  organized  to 
maintain  a  bridge  within  city  limits  accepted 
its  charter,  there  was  a  general  principle,  de- 
ducible  from  cases  adjudicated  by  the  highest 
court  of  the  state,  to  the  effect  that  the  taxa- 
tion, for  local  purposes,  of  lands  which  do  not 
receive  any  benefit,  actual  or  presumed,  from 
the  municipal  government  imposing  the  taxa- 
tion, is  a  mere  taking  of  private  property  for 
public  use  without  compensation,  in  violation  of 


TUs  DigiBst  is  compiled  on  the  Key-Nnmber  System.   For  explanation,  see  page  iii« 


^Ss>188 


CONSTITUTIONAL  LAW.  VH  (B) 


[8iip.CtDlg.-Pac0  mi 


a  constitutional  prorislon.  Held,  that  the  ac- 
ceptance of  the  charter  with  reference  to  that 
principle  created  a  contract  of  no  greater  ef- 
fect than  to  prohibit  the  state,  or  any  municipal 
corporation  acting  nnder  it,  from  subjecting 
such  of  the  bridge  property  to  local  taxation 
as  could  not  receiTe  any  benefit,  actual  or  pre- 
sumed, from  the  government  of  that  corpora- 
tion.—Henderson  Bridge  Co.  v.  City  of  Hender- 
son, 19  S.  Ct.  553,  173  U.  S.  692,  43  L.  Ed. 
823, 

The  exemption  from  taxation  for  a  term  of 
20  years,  which  Act  Miss.  Feb.  23,  1882,  f  18, 
assumes  to  give  to  the  railroad  company  there- 
by incorporated,  must,  in  the  light  of  the  state 
constitution^  providing  for  the  taxation  of  the 
property  of  corporations  in  proportion  to  it* 
value,  and  of  the  prior  decisions  of  the  state 
courts,  be  deemed  to  be  subject  to  the  power  of 
the  legislature  to  alter,  amend,  or  repeal  it.— 
Gulf  &  S.  L  R.  Co.  V.  Hewes,  22  S.  Ct  26, 183 
U.  S.  66,  46  L.  Ed.  86. 

A  transfer  or  succession  tax,  not  being  a 
direct  tax  upon  property,  but  a  charge  upon  the 
privilege  exercised  or  enjoyed  under  the  law  of 
the  state,  does  not,  when  imposed  in  cases  where 
the  property  passine  consists  of  securities  ex- 
empt from  taxation  by  statute,  impair  the  obli- 
gation of  the  contract— Orr  v.  Qilman,  22  S.  Ct 
213,  183  U.  S.  278,  46  L.  Ed.  196. 

No  contract  exemption  from  taxation  was 
made  by  Act  Mich.  May  27,  1893,  p.  217,  No. 
129,  I  3,  in  favor  of  a  railroad  company  coming 
within  its  provision  that  the  rate  of  taxation 
fixed  by  that  act  or  any  other  law  of  the  state 
should  not  apply  to  any  railway  company  there- 
after building  and  operating  a  line  of  railroad 
within  the  state  north  of  the  forty-fourth  paral- 
lel of  latitude  until  the  same  had  been  operated 
for  10  years,  unless  the  gross  earnings  should 
cQual  A  <iT>ecifiH  sum  per  mile. — Wisconsin  & 
M.  By.  Co.  T.  Powers,  24  S.  Ct.  107,  191  U.  S. 
S79,  i8  I..  Ed.  229. 

Contract  obligations  created  by  a  state 
statute  exempting:  a  bank  from  any  other  taxes 
than  those  therein  prescribed  are  not  impaired 
by  a  subsequent  statute  changing  the  day  when 
the  bank  is  to  report  its  property  for  assess- 
ment, the  effect  or  which  is  to  impress  a  lien 
on  its  property  which  continues,  notwithstand- 
ing the  repeal  of  its  charter  before  liability 
under  the  former  statute  attached,  and  the 
transfer  of  its  assets  to  another  bank,  organized 
for  the  purpose  of  taking  them  over.  Judg- 
ment (1906)  94  S.  W.  620,  29  Ky.  Law  Rep. 
643,  affirmed. — Bank  of  Kentucky  v.  Common- 
wealth, 28  S.  Ct  82,  207  U.  S.  258,  52  L.  Ed. 
197. 

The  contract  exemption  from  taxation 
granted  to  the  University  of  the  South  by  its 
charter  of  January  6,  1858,  as  amended  Jan- 
uary 19,  1858,  to  continue  as  long  as  the  land 
so  exempted  belongs  to  that  institution  is  not 
impaired  by  taxing,  under  the  authority  of  Act 
Tenn.  Jan  10,  1903,  p.  633,  c.  258,  §  5,  the 
interests  of  t^c  lessees  of  such  land  under  leases 
from  the  university  for  a  term  of  years,  which, 
inter  alia,  require  the  lessees  to  pay  the  rent 
specified  and  "all  taxes  and  assessments  upon 
said  premises,"  >*nd  reserve  the  right  of  re- 
entry for  covenant  broken,  although,  when  the 
exemption  was  granted,  the  state  had  not  pro- 
vided for  taxation  of  the  interest  of  a  lessee  in 
his  own  name.— Jetton  v.  University  of  the 
South,  28  S.  Ct  375,  208  U.  S.  489.  52  L.  Ed. 
5S4,  reversing  decree  (O.  C.  1907)  University  of 
South  V.  Jetton,  155  F.  182. 

An  inviolable  contract  between  a  munici- 
pality and  street  railway  companies  which  will 
prevent  the  exaction  of  a  license  tax  under  an 
acknowledged  power  of  the  municipality  is  not 
created  by  ordinances  passed  in  the  exercise  of 
authoritv  to  grant  the  use  of  the  streets,  under 
which  the  companies  have  agreed  to  pay  cer- 
tain sums  for  the  use  of  such  streets  for  a  giv- 


en period,  where  such  ordinances  do  not  ex* 
pressly  relinquish  the  right  to  exact  license  fees 
or  taxes.— City  of  St  Louis  v.  United  Rya.  Co- 
28  S.  Ct  630,  210  U.  S.  266.  52  L.  Ed.  1054. 

A  tax  upon  the  franchise  of  a  railway  com' 
pany  impaire  the  obligation  of  a  charter  ex- 
emption from  any  property  tax  other  than  one 
based  on  its  net  profits.  Decree,  Georgia  R.  k 
Banking  Co.  v.  Wright  (C.  C.  1904)  132  P.  912, 
affirmed.— Wright  v.  Georgia  R.  &  Banking  Co- 
30  S.  Ct  242,  216  U.  S^  420.  54  L.  Ed.  544. 

Additional  taxation  of  railway  properties 
and  franchises  as  property  of  lessee,  under 
leases  encouraged  by  state  legislation,  held  a 
violation  of  irrepealable  exemptions  in  con- 
tract of  lessor  railroad  company  from  taxation, 
notwithstanding  distinctions  made  by  Code  Ga. 
1861,  between  the  usufruct  of  a  tenant  and  of 
an  estate  for  years.— Wright  v.  Central  of 
Georgia  Ry.  Co.,  35  S.  Ct.  471.  236  U.  S.  674, 
59  L.  Ed.  781.  affirming  decree  (D.  C.)  Central 
of  Georgia  R.  Co.  v.  Wright,  206  F.  107, 

^s»140.  Publlo  oflloes. 

See  iO  Cent  Dig.  Const  Law,  H  S36,  KB-ML 

After  services  have  been  rendered  by  a  pub- 
lic officer  under  a  law  which  fixes  the  compen- 
sation therefor,  a  contract  is  implied  to  pay 
for  them  at  that  rate,  the  obligation  of  which  ia 
impaired  by  a  provision  in  ^e  state  constitu- 
tion, restricting  the  limit  of  taxation  so  that 
such  compensation  cannot  be  paid.— Fisk  v. 
Police  Jury  of  Jefferson.  116  U.  S.  131,  6  iS.  Ct 
329,  29  L.  Ed.  587. 

^=»142.  Remediea  assiAst  state. 

See  10  Cent.  Dig.  Conit  Law,  98  S17-324. 

The  state  of  Virginia  issued  bonds,  with  In- 
terest coupons  attached,  which  were  expressed 
upon  their  face  to  be  receivable  for  taxes  and 
demands  due  the  state.  At  that  time  there  was 
a  remedy  by  mandamus  to  compel  the  collector 
to  receive  the  coupons  when  offered  in  payment 
of  taxes.  Code  Va.  1873,  c.  151,  |  1.  After- 
wards, by  Act  Jan.  14,  1882,  it  was  provided 
that,  when  coupons  are  offered  in  payment  of 
taxes,  the  collector  shall  require  the  taxpayer 
to  pay  his  taxes  in  cash,  but  shall  receive  the 
coupons  for  identification  and  verification,  and 
deliver  them,  securely  sealed  up,  to  the  judge 
of  the  county  court  of  the  county  or  hustings 
court  of  the  city  where  the  taxes  are  payable; 
that  the  taxpayer  shall  then  be  at  liberty  to  file 
his  petition  against  the  commonwealth,  upon 
which  an  issue  shall  be  made  up  as  to  whether 
the  coupons  are  genuine  legal  coupons,  which 
shall  be  triable  by  a  jury;  that  either  party 
shall  have  a  right  to  exceptions,  and  to  appeal 
to  the  circuit  court  and  court  of  appeals ;  that, 
if  the  issue  shall  be  finally  decided  in  favor  of 
petitioner,  the  judgment  shall  be  certified  to 
the  treasurer,  who  shall  refund  the  money  paid 
for  his  taxes  out  of  the  first  money  in  the  treae- 
ury,  in  preference  to  all  other  claims.  Held, 
that  these  provisions  furnish  an  adequate  and 
efficacious  remedy  to  compel  the  tax  collector 
to  receive  the  coupons;  that  they  are  simply 
changes  in  the  remedy,  and  do  not  have  the  ef- 
fect to  impair  the  obligation  of  the  contract— 
Antoni  v.  Greenhow,  107  U.  S.  769.  2  S.  Ct 
91,  27  L.  Ed.  468. 

A  law,  passed  by  a  state,  withdrawing  from 
its  officers  the  power  of  carrying  out  the  con- 
tract embodied  in  its  bonds  and  coupons  or  cer- 
tificates of  indebtedness,  is  unconstitutional,  as 
impairing  the  obligation  thereof.— State  of  Lou- 
isiana V.  Jumel,  107  U.  S.  711.  2  S.  Ct  128,  27 
L.  Ed.  448. 

Act  Va.  March  30,  1871,  provided  that  the 
coupons  for  the  interest  on  state  bonds  issued 
under  the  act  should  be  receivable,  "at  and  aft- 
er maturity,  for  all  taxes"  due  the  state.  Act 
Jan.  26.  1882,  provided  that  only  certain  things, 
not  including  such  coupons^  should  be  received 
ifor  taxes,  and  further  provided  that  the  exdu- 
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siTe  remedy  of  a  taxpayer  tendering  coupons 
for  taxes  is  to  pay  in  money,  under  protest,  and 
within  80  days  thereafter  sue  the  tax  collector 
for  the  amount  so  paid.  By  an  amendment 
passed  March  13,  1884,  the  coupons  tendered 
are  required  to  be  sealed  up,  and  marked  for 
identification,  filed  with  the  petition  at  the  com- 
mencement of  the  suit,  produced  as  evidence  of 
the  tender,  and  delivered  to  be  canceled  when 
the  auditor  issues  his  warrant  for  the  amount 
of  the  judipnent.  Held^  in  an  action  of  detinue 
against  a  tax  collector  for  personalty  levied 
upon  by  defendant  for  taxes  of  plaintiff  after 
the  latter  had  tendered  coupons,  that  the  rem- 
edy afforded  by  the  act  of  1882  did  not  obviate 
the  objection  that  the  act  was  unconstitutional, 
as  impairing  the  obligation  of  the  contract  be- 
tween the  state  and  coupon  holder.  The  action 
to  recover  back  taxes  so  paid  under  protest  is 
no  remedy  at  all  for  the  loss  of  the  specific  right 
to  pay  taxes  with  coupons,  and  the  supposed 
neces^ty  for  summary  proceedings  to  collect 
taxes  does  not  alter  the  case. — Poindexter  v. 
Greenhow,  114  U.  S.  270,  5  S.  Gt  903,  962,  29 
L.  Ed.  185;  White  v.  Same.  114  U.  S.  307,  5 
S.  Ct  923,  962,  29  L.  Ed.  199;  Chaffln  v.  Tay- 
lor, 114  U.  S.  309,  5  S.  Ct.  924,  962,  29  L. 
Ed.  198;  Allen  v.  Baltimore  &  O.  R.  Co.,  114 
U.  S.  311,  5  S.  Ct  925,  962,  29  L.  Ed.  200; 
Chaffin  V.  Taylor,  116  U.  S.  567,  6  S.  Ct  518, 
29  L.  Ed.  727. 

The  revenue  license  to  practice  law  im- 
posed by  Code  Va.  1873.  tit  12,  c.  34,  |  61,  is 
a  tax,  within  Act  Va.  March  30,  1871,  making 
coupons  cut  from  the  bonds  of  the  state  receiv- 
able for  "all  taxes,  debts,  dues,  and  demands 
due  the  state";  and,  after  a  lawful  tender  and 
refusal  of  the  proper  amount  thereof  in  pay- 
ment of  such  bcense  tax,  by  a  person  other- 
wise authorized,  he  may  enter  upon  the  prac- 
tice at  once,  and  any  law  imposing  penalties 
therefor  is  void,  as  impairing  the  obligation  of 
a  contract— Royall  v.  Virginia,  116  U.  S.  572, 
6  S.  Ct  510,  29  L.  Ed.  735;  Sands  v.  Ed- 
munds, 116  U.  S.  585,  6  S.  Ct  516,  29  L.  Ed. 
739. 

Act  Va.  May  12,  1887,  authorizing  the  in- 
stitution by  the  commonwealth  of  summary  pro- 
ceedings to  enforce  the  payment  of  taxes  due 
from  persons  who  shall  have  tendered  state 
coupons  in  payment  thereof,  in  which  proceed- 
ings, if  defendant  relies  upon  such  tender,  the 
burden  of  proof  is  placed  on  him  to  establish 
the  genuineness  of  the  coupons,  is  not  repug- 
nant to  Const  U.  S.  art.  1,  §  10,  in  that  it 
violates  any  contract  right  to  have  the  coupons 
accepted  In  payment  of  taxes. — Ex  parte  Ayers, 
123  U.  S.  443.  8  S.  Ct.  164,  31  L.  Ed.  216. 

Acts  Va.  March  30,  1871;  and  March  28, 
1879,  providing  for  the  funding  of  the  state 
debt,  authorized  the  issue  by  the  state  of  bonds 
with  coupons  attached,  and  payable  to  bearer, 
and  declared  that  such  coupons  should  be  re- 
ceivable on  and  after  maturity  for  all  taxes, 
debts,  dues,  and  demands  due  the  state.  Act  of 
May  12,  1887,  authorized  the  state  to  sue  for 
taxes  due  from  taxpayers  who  had  tendered 
coupons  in  payment  of  taxes.  Heldf  that  the 
acts  of  1871  and  1879  constituted  a  binding 
contract  between  the  state  and  the  holders  of 
coupons  issued  under  them  that  such  coupons 
would  be  received  for  taxes  and  debts  due  the 
state,  and  the  subsequent  act  of  January  26, 
1886,  requiring  the  holders  of  such  coupons,  in 
a  suit  involving  their  genuineness,  to  produce 
in  court  the  bonds  from  which  they  were  cut, 
and  prove  that  they  were  actually  cut  there- 
from, impaired  the  obligation  of  the  contract 
in  violation  of  the  constitution  of  the  Unitea 
States.— McGahey  v.  \%rginia,  135  U.  S.  662, 
10  S.  Ct  972,  34  L.  Ed.  304. 

The  obligation  of  such  contract  was  also 
impaired  by  Act.  Va.  Jan.  21,  1886,  in  so  far 


as  it  provided  that  expert  evidence  should  not 
be  received  as  to  the  genuineness  of  such  cou- 
pons.—Id. 

The  obligations  of  the  contract  made  by  the 
state  of  Virginia,  by  the  acts  of  1871  and 
1879,  to  receive,  for  taxes,  debts,  dues,  and 
demands  due  the  state,  coupons  issued  under 
these  acts,  are  not  impaired  oy  Code  Va.  1887, 
§$  399,  536,  538,  requiring  license  fees  to  be 
paid  in  "lawful  money  of  the  United  States," 
in  so  far  as  such  sections  require  such  payment 
for  licenses  to  sell  intoxicating  liquors,  since 
.the  state  has  the  right,  in  the  case  of  such  li- 
censes, to  impose  any  conditions  it  may  deem 
most  for  the  public  good.— Id. 

Since  the  acte  of  Virginia  of  1871  and  1879, 
under  which  tax-receivable  coupons  were  issued, 
provided  no  limitation  of  time  in  which  the 
coupons,  after  maturity,  might  be  tendered  for 
taxes,  etc,  and  since  'there  is  only  a  certain 
time  in  each  year  during  which  taxes  become 
due,  and  the  coupons  may  be  tendered  there- 
for Act  Va.  Feb.  27,  1886  (Code  Va.  1887,  § 
415),  which,  in  effect  prohibits  the  tender,  for 
taxes  or  debts  due  the  state,  of  coupons  which 
are  moro.  than  a  year  past  due,  is  an  unreason- 
able limitation,  and  is  unconstitutional,  as  im- 
pairing the  obligation  of  the  contracu— Id. 

The  exercise  by  a  state  of  the  power  to  re- 
peal a  grant  of  authority  to  its  courts  to  audit 
claims  against  itself  does  not  violate  the  ob* 
ligations  of  contracts  entered  into  by  the  state 
at  a  time  when  the  power  existed.— Baltzer  v. 
State  of  North  Carolina,  161  U.  S.  240,  16  S. 
Ct  500,  40  L.  Ed.  684. 

^s»143.  Peomilary  oblisatloAS  of  mnnie* 
tpalitjr. 

See  10  Cent  Dig.  Const.  Law,  U  S46-848. 

If  the  act  of  April  13,  1891  (Gen.  Laws 
Tex.  1891,  ^c.  77,  p.  95),  as  to  the  reincorpora- 
tion of  cities  and  towns,  be  construed  as  re- 
quiring a  vote  of  the  taxpayers  in  favor  of  as- 
suming the  debts  of  the  old  corporation  before 
the  new  corporation  can  be  held  therefor,  it 
impairs  the  obligation  of  contracts  then  exist- 
ing whereby  debts  had  been  created  by  cities 
for  which,  upon  reincorporation,  the  new  cor- 
poration would  have  been  liable  without  any 
such  vote.— Shapleigh  v.  City  of  San  Angelo,  17 
S.  Ct.  957,  167  U.  S.  646,  42  L.  Ed.  310. 

The  sale  of  dty  bonds  to  pay  the  debts  of 
the  New  Orleans  school  board,  in  obedience  to 
the  command  of  Const.  La.  1898,  art.  317,  does 
not  impair  the  obligation  of  prior  contracts  of 
the  city  with  the  holders  of  its  bonds  and  other 
creditors  who  were  entitled  to  payment  out  of 
the  proceeds  of  a  1  per  cent  ad  valorem  tax, 
from  which  also  the  new  bonds  must  be  paid, 
since  the  rights  of  the  takers  of  the  new  bonds 
will  be  subject  to  antecedent  contract  rights 
against  the  proceeds  of  such  tax.  Judgment 
State  ex  rel.  Wilder  y.  Board  of  Liquidation  of 
City  Debt,  26  So.  679.  51  La.  Ann.  1849,  af- 
firmed.—Board  of  Liquidation  of  the  City  Debt 
V.  State  of  Louisiana,  21  S.  Ct  263,  179  U.  S. 
622,  45  L.  Ed.  347. 

The  fact  that  a  comptroller  is  precluded 
from  auditing  the  claims  of  a  gas  company  as 
a  prerequisite  to  the  appropriation  of  money 
to  pay  them,  by  the  passage  of  an  ordinance 
declaring  that  no  money  will  be  paid  on  account 
of  them,  does  not  impair  the  obligation  of  a 
contract  under  which  the  claims  arose,  where 
the  auditing  by  the  comptroller  would  be,  at  the 
most,  merely  advisory,  and  would  not  authorize 
payment  without  the  passage  of  an  appropria- 
tion by  the  city  council. — St.  Paul  Gaslight  Co. 
V.  aty  of  St.  Paul.  21  S.  Ct  575,  181  U.  S. 
142,  45  L.  Ed.  788,  dismissing  writ  of  error 
80  N.  W.  877,  78  Minn.  39. 

A  purchaser  of  county  bonds  issued  in  aid 
of  a  railroad,  under  the  supposed  authority  of 
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the  act  incorporatinfr  the  road,  which  is  subse* 
qnently  held  unconstitutional  by  the  state  courts 
because  the  provisions  for  the  transfer  to  the 
railroad  company  of  municipal  subscriptions  in 
aid  of  another  railroad  were  not  within  its  title, 
has  no  contract  rights  protected  by  the  federal 
Constitution  af^ainst  impairment  because  the 
purchase  was  made  on  the  faith  of  prior  deci- 
sions that  municipal  subscriptions  to  railroad 
stock  were  so  far  ^rermane  to  railroad  incorpo- 
ration as  not  to  require  specific  mention  in  the 
title  of  an  act  providing  for  the  incorporation 
of  a  railroad.  Judinnent,  104  F.  63,  43  C.  C. 
A.  416,  aflSrmed. — Zane  v.  Hamilton  County, 
111..  23  S.  Ct.  538,  189  U.  S.  370,  47  L.  Ed. 
858. 

The  receiver  of  the  metropolitan  police 
board  in  the  state  of  Louisiana,  as  representa- 
tive of  the  interested  creditors,  is  unconstitu- 
tionally deprived  of  the  right  of  taxation  by 
the  city  of  New  Orleans  for  the  payment  of 
their  claims,  which  right  existed  before  the 
enactment  of  Acts  La.  1870,  Ex.  Sess.  p.  10, 
No.  5,  by  the  provisions  of  that  act  under 
which  the  payment  of  the  judgment  recovered 
by  such  receiver  against  the  city  upon  out- 
standing indebtedness  of  the  board,  contracted 
on  the  faith  of  the  exercise  of  the  city's  pow- 
er to  levy  taxes  for  its  payment,  may  be  in- 
definitely postponed  until  such  time  as  the 
city  is  ready  and  willing  to  make  such  pay- 
ment. Judgment,  44  So.  321,  119  La.  623,  re- 
versed.—State  of  Louisiana  v.  City  of  New  Or- 
leans, 30  S.  Ct  40,  215  U.  S.  170,  54  L.  Ed. 
144. 

^s>14A.  Remedies  asmlnst  munioipality. 

See  10  Cent.  Dig.  Const  Law,  88  349-356. 

The  limit  of  a  city's  power  of  taxation  at 
the  time  a  judgment  for  a  tort  was  rendered 
against  it  was  fixed  at  a  certain  rate  on  the 
assessed  value,  which  rate  was  subsequentlv  re- 
duced, maJking  it  impossible  for  plaintiffs  to 
collect  their  judgment,  as  the  funds  receivable 
thereunder  were  exhausted  by  current  munici- 
pal expenses.  Held,  that  the  municipal  liabil- 
ity for  damages  being  purely  statutory  and  for 
a  tort,  the  provision  reducing  the  rate  of  taxa- 
tion was  not  invalid,  as  impairing  the  obliga- 
tion of  a  contract. — State  of  Louisiana  ex  rel. 
Hubert  v.  City  of  New  Orleans,  109  U.  S.  285, 
3  S.  Ct  211,  27  L.  Ed.  936. 

Act  La.  1877,  repealing  Rev.  St.  La.  § 
2628,  requiring  judges,  when  rendering  judg- 
ment against  a  parish  of  the  state  for  the  pay- 
ment of  money,  to  order  the  assessors  to  assess 
a  parish  tax  at  a  sufficient  rate  to  pay  the 
judgment,  impairs  the  obligation  of  contracts 
made  with  parishes  pplor  to  its  enactment.— 
State  of  Louisiana  v.  Police  Jury  of  the  Par- 
ish of  St.  Martin,  XVL  V.  S.  716,  4  S.  Ct  648, 
28  L.  Ed.  574. 

Acts  Tenn.  Mgrch  23,  1883,  authorizing  mu- 
nicipal corporations  to  compromise  their  debts 
and  issue  new  bonds  therefor  at  the  rate  of  50 
per  cent,  the  acceptance  of  the  compromise  to 
work  a  transfer  of  the  creditor's  debt,  with  a 
right  to  the  municipality  to  enforce  it,  and 
that  such  new  bonds  and  their  matured  cou- 
pons should  be  received  in  payment  of  back 
tax«s  at  double  their  face  value,  although  the.se 
provisions  changed  the  rate  at  which  outstand- 
ing indebtedness  had  been  made  receivable  for 
back  taxes  by  Act  March  13,  1879,  did  not,  as 
to  holders  of  debts  of  such  a  corporation  not 
secured  by  any  lien  or  claim  on  such  back  taxes, 
impair  the  obligation  of  any  contract  or  do  any 
injustice.— Amy  v.  Taxing  District  of  Shelby 
County,  114  U.  S.  387,  5  S.  Ct  895,  29  L.  Ed. 
172. 

A  state  law  which  authorizes  a  person  ow- 
ing taxes  to  a  municipal  corporation  to  procure 
obligations  of  the  municipality,  and  use  them 
as  a  set-off  against  his  own  debt,  is  not  uncon- 
stitutional, as  impairing  the  obligation  of  con- 
tracts with  creditors  of  the  municipality.— Id. 


Where  the  resource  for  the  payment  of  the 
bonds  of  a  municipal  corporation  is  the  i>ower 
of  taxation  existing  at  the  time  the  bonds  were 
issued,  any  law  which  withdraws  or  limits  the 
taxing  power,  and  leaves  no  adequate  means 
for  the  payment  of  the  bonds,  impairs  the  obli- 

fation  of  a  contract,  and   is  null  and  void. — 
•ort  of  Mobile  v.  Watson,  116  U.  S.  289,  6  S. 
Ct  398,  29  L.  Ed.  620. 

Act  Mo.  March  23,  1868,  required  the  coun- 
ty courts  to  levy  a  tax  on  the  real  property  of 
a  township  in  order  to  pay  the  principal  and 
interest  of  bonds  issued  b^  such  township  under 
that  act  in  payment  of  its  subscription  to  the 
stock  of  a  railroad  company.  Act  March  10, 
1871,  authorized  the  levy  of  a  tax  for  that 
purpose  on  personal  property  as  well.  Held 
that,  as  to  bonds  issued  before  its  passage,  the 
latter  act  was  not  within  the  constitutional 
prohibition  of  laws  impairing  the  obligation  of 
contracts. — Cape  Girardeau  County  Court  v. 
United  States,  118  U.  S.  68,  6  S.  Ct  951,  30 
L.  Ed.  73. 

Ex.  Sess.  Acts  La.  1877,  p.  47,  providing 
that  all  the  revenues  of  a  city  of  each  year 
"shall"  be  devoted  to  the  expenditures  of  that 
year,  provided  tiiat  any  surplus  of  said  rev- 
enues "may"  be  applied  to  the  payment  of  in- 
debtedness of  former  years,  is  merely  permissive 
as  to  the  surplus,  and  does  not  contractually 
dedicate  the  surplus  of  any  year  to  payment  of 
claims  of  years  prior  to  that  year,  but  subse- 
quent to  1877;  so  that  Act  1882,  No.  20,  |f 
65,  66.  and  Act  1886,  No.  109,  authorizing  the 
surplus  of  any  year  to  be  applied  to  works  of 
public  improvement,  impair  the  obligation  of 
no  contract  right  under  the  act  of  1877  in  favor 
of  the  holders  of  such  claims.— United  States  v. 
Thoman,  156  U.  S.  353,  15  S.  Ct  378,  39  L. 
Ed.  450,  affirming  judgment  United  States  v. 
City  of  New  Orleans,  ft  F.  590. 

(C)  CONTRACTS  OP  INDIVIDUALS  AND 
PRIVATE  CORPORATIONS. 

^=»145.  Nature  of  oontraots  protected  la 
generaL 

See  10  Gent.  Dig.  Const  Law,  i§  279-281«  286,  41i, 
417,  421-428. 

The  issuance  of  a  certificate  of  stock  to  a 
member  of  a  foreign  loan  association,  and  his 
application  for  a  loan,  made  before  the  passage 
of  a  statute  restricting  the  right  of  the  associa- 
tion to  do  business  in  the  state,  constitute  a 
contract  the  obligation  of  which  cannot  be  im- 
paired by  such  statute;  and  therefore  a  loan 
made  on  that  application,  after  the  statute  was 
passed,  and  •  to  which  his  contract  gave  him  a 
right,  is  valid,  notwithstanding  the  statute.— 
Bedford  v.  Eastern  Building  &  Loan  Ass'n  of 
Syracuse,  N.  Y.,  21  S.  Ct.  597,  181  U.  S.  227, 
45  L.  Ed.  834. 

The  reduction  of  the  estate  resulting  from 
the  imposition  of  a  transfer  tax,  under  the 
authority  of  the  amendment  of  the  general 
transfer  tax  law  by  Laws  N.  Y.  1897,  p.  150, 
c.  284,  upon  the  exercise  by  will  of  a  power  of 
appointment  conferred  by  a  deed  executed  prior 
to  the  passage  of  the  statute,  does  not  render 
such  statute  repugnant  to  Const  U.  S.  art  1, 
§  10,  as  impairmg  contract  obligations.  Order 
of  the  surrogate  court  entered  on  a  remittitur 
from  In  re  Delano's  Estate  (1903)  68  N,  B, 
871,  176  N.  Y.  486,  64  L.  R.  A.  279;  State 
Comptroller  v.  Carey,  Id.,  affirmed.— Chanler  v. 
Kelsey,  27  S.  Ct  550,  205  U.  S.  460,  51  L.  fid. 
882. 

Forbidding  the  enforcement  of  contracts 
made  in  violation  of  Conn.  Pub.  Acts  1907,  o. 
238,  prohibiting  the  exacting  of  more  than  15 
per  cent,  interest  on  loans,  or  accepting  a  note 
for  a  greater  amount  than  that  actually  loaned, 
with  intent  to  evade  this  provision,  is  not  in- 
valid as  the  contract  clause  of  the  Constitution 
does  not  protect  contracts  which  are  properly 
prohibited.— Griffith  v.  State  of  Connecticut  31 
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S.  Ct.  132,  218  r.  S.  563.  54  L.  Ed.  1151 ;  Id., 
31  S.  Ct.  134,  218  U.  S.  572,  54  L.  Ed.  1155. 
Affirming  judgment  State  v.  Griffith,  74  A. 
1068,  83  Conn.  1. 

$=»146.   Contracts   for  serrices. 

See  10  Cent.  Dig.  Const  Law,  S9  4fiG,  457,  496. 

The  obligation  of  the  contract  of  employ- 
ment, by  a  nonresident  meat-packing  house,  of 
a  resident  managing  agent  at  a  weekly  wage, 
is  not  unconstitutionally  impaired  by  the  im- 
position upon  him,  under  Act  6a.  Dec.  21, 
1900.  of  a  license  tax  of  $200  upon  the  do- 
mestic business  carried  on  by  him.  Judgment, 
44  S.  E.  854,  117  6a.  969,  affirmed.— Kehrer 
V.  Stewart,  25  S.  Ct.  403,  197  U.  S.  60,  49  L. 
Ed.  663. 

^=»152.   Judgments. 

See  10  Cent  Dig.  Const  Law,  99  284,  621. 

Const  W.  Va.  1872,  art.  8,  S  35,  provides 
that  "no  citizen  of  this  state  who  aided  or 
participated  in  the  late  war  ♦  ♦  ♦  on  either 
side  shall  be  liable  in  any  proceedings,  civil  or 
criminal,  nor  shall  his  property  be  seized  or  sold 
under  final  process  issued  upon  judgments  or  de- 
crees heretofore  rendered,  or  otherwise,  because 
of  any  act  done  according  to  the  usages  of  civil- 
ized warfare,  in  the  prosecution  of  said  war,  by 
either  of  the  parties  thereto.  The  le^slature 
shall  provide  by  general  law  for  giving  full 
force  and  effect  to  this  section  by  due  process 
of  law."  In  1863  defendant  sued  plaintiff  in  a 
circuit  court  of  West  Virginia  in  trespass  de 
bonis,  for  taking  cattle,  which  action  plaintiff 
defended  on  the  ground  that  he  was  a  Confed- 
erate soldier,  and  as  such  took  the  cattle  under 
military  orders,  in  accordance  with  the  usages 
of  civilized  warfare;  but  judgment  was  rendered 
against  him,  and  affirmed  by  the  supreme  court 
of  appeals  in  1867.  Held,  on  bill  in  chancery 
to  enjoin  the  execution  thereof,  that  as  to  such 
judgment  the  above  constitutional  provision  is 
not  repugnant  to  Const.  U.  S.  art.  i,  §  10,  pro- 
viding that  no  state  shall  pass  any  law  impair- 
ing the  obligation  of  contracts.  A  judgment  for 
a  tort  is  not  a  contract— Freeland  v.  Williams, 
131  U.  S.  405,  9  S.  Ct.  763,  33  L.  Ed.  193. 

Contract  rights  are  not  unconstitutionally 
impaired  by  a  decision  of  the  state  court  which 
denies  compensation  to  an  abutting  owner  for 
the  erection,  by  a  municipality,  in  a  city  street, 
of  an  elevated  iron  viaduct  for  general  public 
use,  by  which  travelers  are  enabled  to  use  such 
street  in  connection  with  other  streets  from 
which  it  had  previously  been  disconnected,  where 
that  court,  although  it  had  held  before  such 
abutting  owner  acquired  his  title  that  the  con- 
tract of  the  owner  of  land  abutting  on  city 
streets  entitled  him  to  the  right  of  unimpaired 
access  and  uninterrupted  circulation  of  light 
and  air  as  against  an  elevated  structure  erected 
for  the  exclusive  use  of  a  private  corporation, 
had  carefull3>  refrained  from  holding  that  he 
had  the  same  right  as  against  a  similar  struc- 
ture erected  for  the  purpose  of  public  travel, 
and  had  pointed  out  plainly  the  essential  dis- 
tinction between  the  two  cases.  Judgment  (1904) 
72  N.  E.  579,  180  N.  Y.  27,  70  L.  R.  A.  717,  af- 
firmed, which  affirms  85  N.  Y.  S.  636,  90  App. 
Div.  36.— Saner  v.  City  of  New  York,  27  S.  Ct. 
686,  206  U.  S.  536,  51  L.  Ed.  1176. 

The  refusal  of  a  state  court  to  treat  a  de- 
cree of  dismissal  in  the  federal  court  as  conclu- 
sive of  a  point  left  open  did  not  impair  the  ob- 
ligation oi  that  decree  as  a  contract— Swift  v. 
McPhersonj  34  S.  Ct  239,  232  U.  S.  51,  58  L. 
Ed.  499,  affirming  judgment  McPherson  v.  Swift, 
130  N.  W.  768,  27  S.  D.  296. 

^=>153.  Marriage   and   divoroe. 

See  10  Cent  Dig.  Const  Law,  S  418. 

An  act  of  the  legislature  decreeing  a  di- 
vorce is  not  a  law  "impairing  the  obligations  of 


contracts,"  as  the  contract  of  marriage  does  not 
come  within  article  1.  §  10,  Const  IT.  S.— May- 
nard  v.  Hill,  125  U.  S.  190,  8  S.  Ct  723,  31  L. 
Ed.  654. 

^:»154.  Impairment     of     obligation     in 
general. 

See  10  Cent.  Dig.   Const  Law,  §S  426-428,   442-444, 
447-455.  468.  459.  461-473. 

A  mortgage  of  real  estate  in  Illinois  to  a 
New  York  company  was  executed  at  a  time 
when  mortgages  of  realty  to  foreign  corpora- 
tions were  prohibited.  A  conveyance  of  the 
same  property  was  made,  subject  to  the  mort- 
gage, a  part  of  the  consideration  being  the  as- 
sumption of  the  mortgage  debt  Subsequently 
Act  IlL  July  1,  1875,  was  passed,  validating 
such  mortgages  theretofore  made.  Heldj  in  a 
contest  between  the  mortgagee  and  one  claiming 
under  the  conveyance,  that  the  vali<Jating  act 
is  not  invalid,  as  impairing  the  obligation  of 
contracts.— Gross  v.  United  States  Mortg.  Co., 
108  U.  S.  477,  2  S.  Ct.  940,  27  L.  Ed.  795. 

A  canal  company,  which  was  pecuniarily 
embarrassed,  proposed  in  settlement  that  its  en- 
tire liabilities,  secured  and  unsecured,  should 
be  converted  into  a  funded  debt,  secured  by 
mortgage,  on  which  interest  was  to  be  paid 
only  out  of  the  net  profits  of  the  business,  but 
the  right  of  voting  at  elections  and  meetings  of 
the  corporation  was  to  be  given  to  bondholders 
as  well  as  stockholders.  Act  Pa.  April  10,  1862, 
authorized  the  agreement,  and  provided  that  it 
should  be  binding  only  on  such  of  the  bondhold- 
ers under  the  original  mortgage  as  should  ex- 
press their  assent  thereto  in  writing,  and  that 
any  bondholder  failing  to  file  his  refusal  in  writ- 
ing to  concur  in  such  agreement  within  three 
months  ^ould  be  taken  to  have  assented  there- 
to. Plaintiff,  a  bondholder,  did  not  file  his  re- 
fusal, and  many  years  after  brought  action  on 
his  interest  coupons.  Held,  that  the  statute  au- 
thorizing the  settlement  was  not  invalid,  as  im- 
pairing the  obligation  of  his  bonds  and  the  mort- 
gage, and  that  his  action  was  barred  by  the 
agreement— GilfiUan  v.  Union  Canal  Co.,  109  U. 
S.  401,  3  S.  Ct  304,  27  L.  Ed.  977. 

In  Canada,  where  no  constitutional  pro- 
hibition exists  against  the  passage  of  laws  im- 
pairing the  obligation  of  contracts,  parliament 
may  by  statute  compel  individual  bondholders  of 
a  domestic  corporation  to  accept  an  arrange^ 
ment  or  compromise  made  when  the  corpora- 
tion is  in  financial  embarrassment  for  the  bene- 
fit of  all  the  bondholders,  and  accepted  by  a  ma- 
jority of  them.— Canada  Southern  Ry.  Co.  v. 
Gebhard,  109  U,  S.  527,  3  S,  Ct  303,  27  L. 
Ed.  1020, 

A  statute  modifying  the  form  of  remedy  for 
enforcing  the  individual  liability  of  stockhold- 
ers for  debts  of  the  corporation,  but  not  annul- 
ling their  liability,  is  constitutional,  even  as  ap- 
plied to  debts  contracted  by  the  corporation  be- 
fore its  enactment. — Fourth  Nat  Bank  v. 
Prancklyn,  120  U.  S.  747,  7  S.  Ct  757,  30  L. 
Ed.  825. 

Rev.  St  Mo.  1879,  §  736,  giving  judgment 
creditors  of  a  corporation  having  no  corporate 
property  to  be  levied  on,  the  right,  after  notice, 
to  issue  execution  against  a  stockholder  for  the 
unpaid  balance  due  on  his  stock,  does  not  impair 
the  obligation  of  the  contract  of  one  who  has 
previously  subscribed  for  stock  of  a  corporation, 
whose  charter  makes  the  amount  due  on  sub- 
scriptions to  stock  subject  to  the  call  of  the  di- 
rectors, and  exempts  the  stockholders  from  the 
levy  of  an  execution  on  their  private  property 
for  the  debts  of  the  corporation,  and  provides* 
that  such  charter  shall  not  be  altered  by  subse- 
quent legislation.  It  does  not  increase  the 
stockholder's  liability,  but  merely  ^ives  the 
creditors  another  way  of  reaching  his  unpaid 
subscription,  for  which  before  they  had  to  re- 
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sort  to  equity.— Hill  y.  Merchants'  Mut  Ins. 
Oo.,  134  U.  S.  615, 10  S.  Ot  589,  33  L.  Ed.  994. 

The  mera  fact  that  the  original  promoters 
of  a  movement  for  founding  a  college,  which 
was  to  be  under  the  control  of  the  state  con- 
ference of  the  Methodist  Episcopal  Church. 
South,  being  mainly  resident  in  the  vicinity  of 
a  certain  town,  named  such  town  as  the  loca- 
tion of  the  college,  and  that  it  was  the  general 
belief  of  those  contributing  to  its  foundation 
that  it  would  remfdn  located  at  such  town,  will 
not,  in  the  absence  of  an  express  condition  to 
that  effect,  warrant  the  court  in  implying  a  con- 
tract that  it  was  to  remain  permanently  located 
there,  which  contract  would  be  impaired  by  a 
subsequent  act  authorizing  its  removal  to  anoth- 
er place.~Bryan  v.  Board  of  Education  of  Ken- 
tucky Annual  Conference  of  Methodist  Episco- 
pal Church,  South,  161  U.  S.  639.  14  S.  Ct.  465, 
38  L.  Ed.  297,  affirming  decree  90  Ky.  322,  13 
8.  W.  276. 

There  is  nothing  impairing  the  obligation 
of  contracts  in  an  act  authorizing  the  original 
trustees  of  a  college  (incorporated  by  an  act  re- 
serving the  power  to  alter  and  repeal)  to  con- 
vey the  title  of  the  lands  and  buildings  to  the 
board  of  education  of  a  certain  conference  of 
the  Methodist  Church,  when  this  merely  ef- 
fectuates the  purpose  of  the  founders,  which 
was  declared  to  be  that  the  college,  when  organ- 
ized, should  be  under,  the  control  and  manage- 
ment of  such  conference.— Id. 

The  obligation  of  the  contract  of  the  stock- 
holders in  a  foreign  corporation  cannot  be  deem- 
ed to  be  impaired  by  the  provision  of  Civ.  Code 
Cal.  §  322  (which  was  enacted  prior  to  the  in- 
corporation of  such  corporation),  imposing  the 
same  personal  liability  upon  stockholders  of  for- 
eign corporations  doing  business  within  the 
state  as  upon  stockholders  in  domestic  corpora- 
tions.—Finney  V.  Nelson,  22  S.  Ct.  52,  183  U. 
S.  144,  46  L.  Ed.  125. 

The  obligation  of  a  contract  cannot  be 
said  to  be  impaired  by  a  statute  in  force  when 
the  contract  was  made.— Blackstone  v.  Miller, 
23  S.  Ct  277,  188  U.  S.  189,  47  Lu  Ed.  439, 
affirming  decree  In  re  Blackstone's  64  N.  E. 
1118,  171  N.  y.  682. 

The  obligation  of  contracts  between  a  wa- 
ter company  and  private  consumers  by  which 
the  latter  were  to  pay  for  the  water  in  accord- 
ance with  the  rates  *'now  or  hereafter  in  force" 
is  not  impaired  by  a  municipal  ordinance  reduc- 
ing such  rates,  enacted  in  the  exercise  of  the 
power  of  the  municipality  to  regulate  water 
rates.  Judgment,  City  of  KnoxviUe  v.  Knox- 
ville  Water  Co.,  64  S.  W.  1075,  107  Tenn. 
647,  61  L.  R.  A.  888,  affirmed.— Knoxville  Wa- 
ter Co.  V.  City  of  Knoxville,  23  S.  Ct  531,  189 
U.  S.  434,  47  L.  Ed.  887. 

Legislative  authority  to  change  the  plan 
of  the  business  done  by  a  life  insurance  com- 
pany from  the  assessment  plan  to  the  legal  re- 
serve, flat  premium  plan  of  "old  line"  insur- 
ance does  not  work  a  violation  of  the  contract 
with  those  certificate  holders  who  failed  to 
change  to  the  new  plan,  although  their  assess- 
ments may  have  Increased  because  of  the  lesser 
number  subject  to  the  assessment  and  the  death 
of  members,  where  the  right  of  amendment 
was  expressly  reserved  in  the  articles  of  as- 
sociation.— Wright  V.  Minnesota  Mut.  Life  Ins. 
Co.,  24  S.  Ct.  549,  193  U.  S.  657,  48  L.  Ed. 
832. 

The  obligations  of  an  agreement  to  remove 
an  existing  dam  from  a  navigable  stream,  and 
to  allow  the  streami  to  remain  open  and  un- 
obstructed, are  not  unconstitutionally  impaired 
by  a  state  statute  subsequently  enacted  m  the 
exercise  of  the  police  power  to  subserve  the 
drainage  of  lowlands,  authorizing  the  construc- 
tion of  a  dam  across  the  stream  by  the  very 
persons  making  such  agreement  Judgment 
(C.  C.)  Manigault  v.  S.  M.  Ward  &  Co.,  123  F. 


707,  affirmed.— Manigault  ▼.  Springs,  26  S.  Ct 
127,  199  U.  S.  473,  50  L.  Ed.  274. 

Contract  obligations  are  not  impaired  by 
so  much  of  Act  Cong.  April  12,  1900,  c.  191, 
S  11,  31  Stat  77,  80,  as  requires  United  States 
currency  at  the  rate  of  exchange  prescribed  by 
that  act,  and  not  at  the  rate  of  $1  for  each 
peso  of  indebtedness,  to  be  accepted  in  dis- 
charge of  an  obligation  on  account  of  a  pur- 
chase in  1894  of  a  plantation  in  Porto  Rico, 
which  was  to  be  satisfied  with  money  current 
in  the  province  at  the  rate  of  100  centavos  for 
each  peso  of  indebtedness.— Serralles'  Succession 
V.  Esbri,  26  S.  Ct  176,  200  U.  S.  103,  50  L.  Ed. 
391. 

No  contract  obligations  of  a  foreign  benev- 
olent society  are  impaired  by  a  state  statute 
incorporating  a  local  society  with  the  same  name 
as  that  of  a  previously  existing  voluntary  state 
association  whose  charter  from  the  foreign  cor- 
poration had  been  withdrawn,  and  conferring 
upon  it  the  exclusive  right  of  granting  sub- 
charters  in  the  state.  Decree  (1905)  51  8.  B. 
166,  104  Va.  197,  affirmed.— National  Council, 
Junior  Order  United  American  Mechanics  of 
United  States  v.  State  Council  of  Vimnia, 
Junior  Order  of  United  American  Mechanics  of 
Virginia,  27  S.  Ct  46,  203  U.  S.  151,  51  L.  Ed. 
132. 

Contract  obligations  between  an  association 
insuring  lives  upon  the  co-operative  plan  and 
its  members  are  not  unconstitutionally  impaired 
by  the  reorganization  of  such  association  as  a 
mutual  level  premium  company,  pursuant  to 
Laws  N.  Y.  1901,  p.  1779,  c  722,  under  a  new 
name  and  without  the  consent  of  the  members, 
because  such  statute  provides  that  outstanding 
assessment  contracts  shall  be  appraised  as  lia- 
bilities as  if  they  were  one-year  term  insurance 
at  the  ages  attained.— Polk  v.  Mutual  Reserve 
Fund  Life  Ass*n  of  New  York,  28  S.  Ct  65, 
207  U.  S.  310,  52  L.  Ed.  222. 

The  obligations  of  a  contract  to  divert  the 
waters  of  the  Passaic  river  into  another  state, 
for  use  therein,  are  not  unconstitutionally  im- 
paired by  the  enactment,  in  the  exercise  of  the 
police  power,  of  Laws  N.  J.  1905,  p.  461,  c 
238,  under  which  such  a  diversion  of  water  be- 
yond the  state  is  forbidden.  Decree,  McCarter 
V.  Hudson  County  Water  Co.  (1906)  65  A.  489, 
70  N.  J.  Bq.  695,  affirmed.— Hudson  County 
Water  Co.  v.  McOrter,  28  S.  Ct.  529.  209  U. 
S.  349,  52  L.  Ed.  828,  14  Ann.  Cas.  5^. 

A  contract  between  two  intersecting  rail- 
way companies,  imposing  upon  the  junior  road 
the  duty  of  constructing  and  properly  main- 
taining the  physical  crossing  of  the  two  roads, 
and  providing  and  maintaining  semaphores  or* 
other  signals,  and  the  requisite  watchman  to 
take  charge  of  and  operate  the  same,  is 'not 
unconstitutionally  impaired  by  a  subsequent  or- 
der of  the  state  railroad  commission,  directing 
the  installation  and  use  of  an  interlocking  plant 
at  such  crossing,  and  apportioning  between 
the  two  companies  the  expense  of  executing 
the  order.— (1911)  Grand  l>unk  Western  Ky.  ' 
Co.  V.  Railroad  Commission  of  Indiana,  31  8. 
Ct  537,  221  U.  S.  400,  55  L.  Ed.  786,  affirm- 
ing  judgment  (1907)  Same  ▼.  Hunt,  81  N.  B. 
524,  40  Ind.  App.  168. 

The  obligation  of  the  contract  between 
a  savings  bank  and  its  depositor  is  not  oncon- 
stitutionallv  impaired  by  Laws  Mass.  1907,  c 
340,  providing  that  deposits  which  have  remain* 
«d  inactive  and  unclaimed  for  thirty  years, 
where  the  claimant  is  unknowji  or  the  depositor 
cannot  be  found,  shall  be  paid  to  the  treasurer 
and  receiver  general,  to  be  held  by  him  as  trus- 
tee for  the  true  owner  or  his  legal  representa- 
tives.- (1911)  Provident  Institution  for  Savings 
in  Town  of  Boston  v.  Malone,  31  S.  Ct  661« 
221  U.  S.  660,  55  L.  Ed.  899,  34  L.  R.  A.  (N. 
S.)  1129,  affirming  judgment  (1909)  Malone  ▼• 
Provident  Institution  for  Savings  in  Boatont 
86  N.  E.  912,  201  Maaik  23. 
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Contract  obligations  are  not  anconstitu- 
tionally  impaired  by  a  tnunidpal  ordiuance 
under  which  a  domestic  corporation  operating 
stage  routes  in  the  city  streets  is  forbidden  to 
display  exterior  advertiselnents  on  its  stages, 
where,  at  the  time  the  advertising  contracts 
were  entered  into  there  existed  an  ordinance 
almost  identical  in  terms,  and  the  company's 
charter  does  not  confer  any  right  to  use  its 
stages  for  advertising  purposes.--(1911)  Fifth 
Ave.  Coach  Co.  v.  City  of  New  York,  31  S.  Ct 
709,  221  U.  S.  467,  55  L.  EM.  815,  affirming 
decree  (1909)  86  N.  B.  824,  194  N.  Y.  19,  21 
L.  B.  A.  (N.  S.)  744,  16  A.  &  E.  Anh.  Cas.  695, 
which  affirms  (1906)  110  N.  Y.  S.  1037,  which 
affirms  (1906)  111  N.  Y.  S.  759. 

The  obligation  of  existing  contracts  between 
a  national  bank  and  its  depositors  was  not  un- 
constitutionally impaired  by  the  tax  imposed 
under  P.  S.  Vt.  S§  804-820,  on  interest-bearing 
deposits  which  the  bank  may  pay,  and  charge 
to  the  depositors.— Clement  Nat  Bank  t.  State 
of  Vermont,  34  S.  Ct  31.  231  U.  S.  120,  58 
L.  Ed.  147,  affirming  judgment  State  v.  Clement 
Nat  Bank,  78  A.  944,  84  Vt  167,  Ann.  Cas. 
1912D,  22. 

The  obligations  of  the  contract  between  a 
safe  deposit  company  and  its  box  renters  are 
not  impaired  by  Inheritance  Tax  Law  111.  July 
1,  1909  (Laws  1909,  p.  316)  {  9,  prohibiting  the 
removal  of  the  contents  of  safe  deposit  boxes 
after  the  death  of  the  renter  except  on  notice  to 
the  Attorney  General  and  State  Treasurer  and 
the  retention  of  sufficient  assets  to  pay  the  tax. 
—National  Safe  Deposit  Co.  v.  Stead,  34  S,  Ct 
209,  232  U.  S.  58,  58  L.  Ed.  504,  affirming 
judgment  95  N.  E.  973,  250  111.  584,  Ann.  Cas. 
1912B,  430. 

All  renewals  of  contract  for  the  rental  of 
safe  deposit  boxes  made  after  the  enactment 
of  Inheritance  Tax  Law  111.  July  1,  1909  (Laws 
1909,  p.  316)  §  9,  prohibiting  the  removal  of  the 
contents  of  such  boxes  after  the  death  of  the 
renter  except  on  specified  conditions,  are  to  be 
considered  as  made  in  the  light  of  the  provi- 
sions of  such  statute,  as  affecting  the  Question 
of  impairment  of  the  rental  contract — lo. 

Laws  Fla.  1913,  c.  6421,  S  35,  imposing  ad- 
ditional license  fee  upon  merchants  offering 
coupons,  etc.,  redeemable  in  premiums,  does  not 
unconstitutionally  impair  contract  obligations; 
it  not  affecting  sales  completed  before  its  enact- 
ment—Rast  ▼.  Ven  Deman  &  Lewis  Co.,  36  S. 
Ct  370.  240  U.  S.  342,  60  L.  Ed.  679,  reversing 
order  Van  Deman  ft  Lewis  Co.  v.  Rast,  214  £ . 
827 ;  Pitney  v.  State  of  Washington,  36  S.  Ct 
385,  240  U.  S.  387,  60  L.  Ed.  703,  affirming 
judgment  State  v.  Pitaey,  141  P.  883,  80  Wash. 
699. 

Laws  Wash.  1913,  c.  jl34,  imposing  pro- 
hibitive license  tax  on  use  of  stamps,  etc.,  re- 
deemable in  cash  or  merchandise,  does  not  un- 
constitutionally impair  contract  obligations  of 
merchants  with  their  customers  or  parties  wi^ 
whom  they  have  contracted  for  the  use  of 
stamps.— Tanner  v.  Uttle,  36  S.  Ct  379.  240 
U.  S.  369,  60  L.  Ed.  691,  reversing  decree  Little 
V.  Tanner.  208  P.  605 ;  Pitney  v.  State  of  Wash- 
ington, 36  S.  Ct  385,  240  U.  S.  387,  60  L.  Ed. 
703,  affirming  judgment  State  y.  Pitney,  141  P. 
883,  80  Wash.  699. 

^=»155.  Making  oontraot  In'ralid. 

See  10  Cent  Dig.  Const.  Law,  §S  291,  431. 

Congress,  in  the  exercise  of  its  power  over 
commerce,  could  enact  the  provisions  of  Act 
June  26,  1906,  c.  3591.  §  6,  34  Stat  592  (U. 
S.  Comp.  St  Supp.  1909,  p.  1163),  which  ren- 
dered unenforceable  a  prior  contract,  valid 
when  made,  by  which  an  interstate  carrier 
agreed  to  issue  annual  passes  for  life  in  con- 
sideration of  a  release  of  a  claim  for  damages. 
-(1911)  Louisville  &  N.  R.  Co.  v.  Mottley,  31 
S.  Ct  265,  219  U.  S.  467,  55  L.  EM.  297,  34 


L.  R.  A.  (N.  S.)  671,  reversing  decree  (1909) 
118  S.  W.  982,  133  Ky.  662. 

^=»166.  Alteration  of  extent  of  liability. 

See  10  Cent.  Dig.  Const  Law,  91  429-436. 

The  repeal  of  the  usury  law  without  a  sav- 
ing clause,'  thus  operating  retrospectively  so  as 
to  cut  off  the  defense,  for  the  future,. in  actions 
on  contracts  previously  made,  does  not  impair 
the  obligation  of  contracts. — Ewell  v.  Daggs,  108 
U.  S.  143,  2  S.  Ct.  408,  27  L.  Ed.  682. 

The  right  of  a  judgment  creditor  in  Ten- 
nessee, prior  to  1879,  to  seize  the  rents  and 
profits  of  property  belonging  to  his  debtor's 
wife,  was  not,  as  to  future  profits,  a  contract 
right,  and  Act  March  26,  1879,  taking  away 
such  right,  was  not  in  contravention  of  any  pro- 
visions of  the  federal  constitution. — Neilson  v. 
Kilgore,  145  U.  S.  487,  12  S.  Ct  943,  36  L.  Ed. 
786.  • 

^=»157.  Imposition  of  oondition  on  per- 
formanoe. 

See  10  Cent  Dig.  Const  Law,  f§  437-441. 

Const  La.  1868,  art.  123,  providing  that 
"tacit  mortgages  and  privileges  now  existing  in 
this  state  shall  cease  to  have  effect  against 
third  persons  after  January  1,  1870,  unless  duly 
recorded,"  is  not  invalid,  as  impairing  the  ob- 
ligation of  contracts.— Vance  v.  Vance,  108  U. 
S.  514,  2  S.  Ct  854,  27  U  Ed.  806. 

^=»158.  Ol&anee  in  rate  of  intcvovt. 

See  10  Cent  Dig.  Const  Law,  9  446. 

A  statute  in  force  at  the  time  the  mortgage 
was  executed  provided  for  redemption  from  tore- 
closure  sale  by  a  judgment  creditor  of  the  mort- 
gagor, upon  payment  of  the  amount  bid,  and  10 
per  cent  interest  from  the  date  of  sale.  A  sub- 
sequent statute  (Act  111.  1879)  reduced  the  rate 
of  interest  to  8  per  cent  Held  not  invalid, 
as  impairing  the  obligation  of  the  mortgage  con- 
tract— Connecticut  Mut  Life  Ins.  Co.  v.  Cush- 
man,  108  U.  S.  51,  2  S.  Ct  236,  27  L.  Ed.  648. 

Where  a  judgment  is  obtained  on  a  contract 
which  contains  no  provision  for  interest  the  al- 
lowance of  interest  on  the  judgment  is  a  matter 
within  the  legislative  discretion  of  a  state.  The 
judgment  is  not  a  contract,  and  a  law  reducing 
the  rate  of  interest  thereon  does  not  impair  the 
obligation  of  contracts,  within  the  meaning  of 
the  federal  constitution.— Morley  ▼.  Lake  Shore 
&  M.  S.  By.  Co.,  146  U.  S.  162, 13  S.  Ct  54,  36 
L.  Ed.  925. 

^=»162.  Preferonoo  of  oreditors. 

See  10  Cent  Dig.  Const  Law,  9§  471,  49S. 

National  banks  cannot  claim  that,  as  to  deal- 
ings after  the  Kansas  bank  depositors'  guaranty 
law  of  March  6,  1909  (Laws  1909,  c.  61),  went 
into  effect,  the  obligation  of  their  contracts  was 
impaired  in  that,  as  creditors,  they  do  not  share 
equally  with  depositors  under  that  statute  in  the 
assets  of  an  insolvent  state  bank. — Abilene  Nat 
Bank  t.  DoUey,  33  S.  Ct  409,  228  U.  S.  1,  57 
L.  Ed.  707. 

^=»163.  Insolvency  laws. 

See  10  Cent  Dig.  Const  Law,  SS  471.  484-4M. 

Act  Minn.  March  7,  1881,  providing  that 
when  the  property  of  a  debtor  is  seized  bv  at- 
tachment or  execution  he  may  assign  all  his 
property  for  the  equal  benefit  of  all  his  cred- 
itors wno  shall  file  releases  of  their  claims,  and 
that  thereupon  his  property  shall  be  equitably 
distributed,  does  not  violate  the  constitution  of 
the  United  States  by  impairing  the  obligation 
of  contracts,  when  applied  to  deots  incurred  aft- 
er its  passage.— Denny  v.  Bennett,  128  U,  S. 
489,  9  S.  Ct  134,  32  L.  Ed.  491,  affirming  Ben- 
nett v.. Denny,  33  Minn.  530,  24  N.  W.  193. 

Code  Md.  1888,  art.  47,  {[§  14,  22j  providing 
that  all  conveyances  preferring  creditors  made 
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by  aa  insolvent  within  four  months  before  the 
commencement  of  proceedings  in  insolvency  shall 
be  void,  having  been  in  existence  at  the  time 
of  the  execution  of  a  conveyance  sought  to  be 
set  aside,  did  not  impair  the  obligation  of  any 
contract  of  the  insolvent  with  his  nonresident 
creditors.— Brown  v.  Smart,  145  U.  S.  454,  12 
S.  Ct.  95a  36  L.  Ed.  773,  affirming  judgment  69 
Md.  320,  14  A.  468. 

^=»164.   Soalins  laws. 

See  10  Gent.  Dig.  Const.  Law,  S  497. 

Act  Va.  Feb.  28,  1867  (Sess.  Laws  1866-67, 
p.  694;  Code  1873,  c.  138,  §§  1,  2),  provid- 
ing that  contracts  made  between  January  1, 
1862,  and  April  10,  1865,  payable  in  Confed- 
erate money,  shall  be  liquidated  and  settled 
by  reducing  the  nominal  amount  due  to  its  true 
^  value  at  the  time  the  contract  was  entered  into, 
or  at  such  other  time  as  to  the  court  or  jury 
may  seem  right,  substitutes  the  judgment  of  the 
court  for  the  will  of  the  parties,  and  is  therefore 
unconstitutional,  as  impairing  the  obligation  of 
a  contract. — Effinger  v.  Kenney,  115  U.  S.  566, 
6  S.  Ct.  179.  29  L.  Ed.  495. 

^s»166.  Imposition  of  penalty  or  forfeit 
tore. 

See  10  Cent.  Dig.  Const.  Law,  S  460. 

A  provision  in  a  state  statute  giving  to  the 
person  to  whom  a  telegraphic  message  is  ad- 
dressed a  right  to  recover  a  penalty  for  nonde- 
livery does  not  affect  or  impair  a  contract  of 
the  company  with  the  sender,  which  provides 
against  liability  for  mistakes  in  transmission, 
unless  the  sender  orders  the  message  repeated. 
—Western  Uniori  Tel.  Co.  v.  James,  162  U.  S. 
650,  16  S.  Ct.  934.  40  L.  Ed.  1105. 

The  obligation  of  an  existing  life  insurance 
contract  was  not  unconstitutionally  impaired 
by  applying  to  its  provisions  of  Laws  Tenn. 
1901,  c.  141,  subsequently  enacted,  authorizing 
additional  recovery  if  refusal  to  pay  loss  is 
found  not  to  have  been  in  good  faith. — Supreme 
Ruling  of  the  Fraternal  Mystic  Circle  v.  Snyder, 
33  S.  Ct  292,  227  TJ.  S.  497,  57  L.  Ed.  611, 
n  (firming  judgment  Snyder  ▼.  Supreme  Ruler  o' 
Fraternal  Mystic  Circle,  122  S.  W.  981,  122 
Tenn.  248. 

^=»166.  Defenses   in   generaL 

See  10  Cent.  Dig.  Const  Law,  §9  482,  483. 

Conceding  that  by  the  repeal,  as  to  insur- 
ance companies  doing  business  on  the  assess- 
ment plan,  of  the  provisions  of  Rev.  St.  Mo. 
1879,  §  5982,  that  suicide  shall  be  no  defense 
to  a  suit  on  a  policy  of  insurance,  a  provision 
in  a  policy  issued  prior  to  such  repeal,  reliev- 
ing the  company  from  liability  in  case  of  sui- 
cide, became  errective,  no  impairment  of  the 
obligation  of  such  contract  was  made  by  a 
subsequent  enactment  specially  applying  the 
provisions  of  the  former  statute  to  such  com- 
panies, since  all  that  the  later  act  purported 
to  do  was  to  reinstate  the  parties  in  their 
oiiginal  rights  prior  to  the  repealing  act,  which 
rights  had  not  been  affected  by  anything  done 
during  the  period  which  had  elapsed  between 
the  two  statutes.  Judgment  104  P.  638,  44  C. 
C.  A.  93,  affirmed.— Knights  Templars'  &  Ma- 
sons' Life  Indemnity  Co.  v.  Jarman,  23  S.  Ct. 
108,  187  U.  S.  197,  47  L.  Ed.  139. 

^=»169.  Change  of  remedies. 

See  10  Cent  Dig.  Const.  Law,  (S  474,  476,  478-481, 
502.  611-514,  522. 

A  state  statute  giving  to  parishes  and  mu- 
nicipal corporations  an  additional  and  more  sum- 
mary remedy  for  enforcing  against  private  cor- 
porations contract  obligations  in  relation  to 
the  paving,  repairing,  reconstructing,  or  care  of 
any  street,  highway,  bridge,  culvert,  etc.  (Act. 
La.  July  12,  1888),  does  not  affect  any  sub- 
stantial right  of  the  other  party,  and  is  not 


unconstitutional,  as  impairing  the  obligation  of 
contracts.— New  Orleans  C.  &  L.  R.  Co.  v. 
State  of  Louisiana,  157  U.  S.  219,  15  S.  Ct 
581,  39  L.  Ed.  679. 

An  alteration  and  enlargement  of  the  rem- 
edy for  enforcing  a  mechanic's  lien  after  a  sale 
under  foreclosure  of  a  mortgage  on  the  premises 
subject  to  the  lien,  by  providing,  in  addition  to 
the  right  under  the  former  statute  to  sell  the 
building  on  the  lien  claim  and  remove  it  from 
the  land,  that  the  court,  for  the  best  interests 
of  all  the  parties,  might  require  the  land  and 
improvements  to  be  sold  together,  and  the  pro- 
ceeds distributed  so  as  to  secure  the  prior  mort- 
gage or  other  lien  priority  upon  the  land,  and 
to  the  mechanic's  lien  priority  upon  the  build- 
ing, does  not  impair  the  obligation  of  the  con- 
tract with  the  mortgagee  or  the  purchaser  on 
foreclosure.— Red  River  Val.  N^at  Bank  ▼. 
Craig,  21  S.  Ct  703,  181  U.  S.  548,  45  L.  Ed. 
994. 

The  obligation  of  the  contract  of  a  mort- 
gagee in  possession  after  condition  broken, 
who  afterwards  bid  in  the  property  for  less 
than  the  mortgage  debt  on  the  sale  in  fore- 
closure proceedings  initiated  by  her  before  Act 
111.  March  22,  1872,  §  30,  went  into  effect,  is 
impaired  by  the  change  in  the  law  made  by  the 
requirement  of  that  section  that  the  master's 
deed  be  taken  out  within  a  specified  time  after 
the  expiration  of  the  time  for  redemption,  where 
failure  to  comply  with  this  requirement  is  held 
by  the  highest  state  court  to  destroy  the  right 
of  possession  taken  under  the  mortgage,  to 
avoid  the  certificate  of  sale,  and  to  entitle  the 
mortgagor,  without  payment  of  the  mortgage 
debt,  to  recover  possession  in  ejectment,  on  the 
strength  of  a  perfect  title. — Bradley  v.  Lightcap, 
24  S.  Ct.  748,  195  U.  S.  1.  49  L.  fid.  65,  revers- 
ing judgment  66  N.  E.  546,  201  111.  511 ;  Id., 
24  S.  Ct  753,  195  U.  S.  24,  25,  49  L.  Ed.  75. 
76,  reversing  decree  (111.)  67  N.  E.  45,  202 
111.  154. 

The  contractual  obligations  arising  out  of 
Gen.  St  Minn.  1894,  c.  76,  adopted  to  enforce 
the  liability  of  stockholders  prescribed  by  Const 
Minn.  art.  10,  §  3,  are  not  impaired  by  Gen. 
Laws  Minn.  1899,  p.  315,  c.  272,  enacted  to 
make  the  remedy  more  effectual,  because,  while 
under  the  old  law  stockholders  who  could  not 
be  reached  by  personal  service  were  immune 
from  liability,  under  the  new  law  they  need 
not  necessarily  be  served  with  process  in  the 
action  in  which  the  assessment  is  made,  or  be- 
cause the  expenses  incident  to  the  enforcement 
of  the  liability  in  other  states  and  against  oth- 
er parties  are  taken  into  consideration  in  es- 
timating the  amount  of  the  assessment — Bem- 
heimer  v.  Converse.  27  S.  Ct  755,  206  U.  S. 
516,  51  L.  Ed.  1163. 

Existing  remedy  for  breach  of  contract  may 
be  changed  without  violating  the  contract  clause 
of  Const.  U.  S.  art  1,  §  10,  so  long  as  a  sub- 
stantial remedy  remains. — National  Surety  Co.  v. 
Architectural  Decorating  Co.,  33  S.  Ct.  17,  226 
U.  S.  276.  57  L.  Ed.  221,  afiirming  judgment 
Architectural  Decorating  Co.  v.  National  Surety 
Co.,  132  N.  W.  289,  115  Minn.  382. 

A  change  in  the  remedy  is  effected  by  apply- 
ing to  an  action  on  the  bond  of  a  public  con- 
tractor the  provision  of  Gen.  Laws  Minn.  1909, 
c.  413  (Rev.  Laws  Supp.  1909,  |  4539),  chang- 
ing the  requirements  of  Rev.  Laws  1905,  | 
4539,  in  force  when  the  bond  was  executed,  and 
does  not  impair  contract  obligation. — Id. 

Change  in  remedy  afforded  to  creditor  of 
corporation,  where  stockholders  have  not  fully 
paid  their  subscription  to  stock,  under  Act  Md. 
1908,  c.  305,  which  abates  pending  actions,  sav- 
ing to  the  creditor  the  right  to  become  a  party 
to  a  bill  in  equity  in  behalf  of  all  the  creditors, 
does  not  impair  the  obligation  of  contract- 
Pi  ttsburg  Steel  Co.  V.  Baltimore  Equitable  Soc., 
33  S.  Ct  167,  226  U.  S.  455.  57  L.  Ed.  297, 
affirming  judgment  77  A,  255,  113  Md.  77. 
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^=»171.  Iilmltation  of  actions. 

See  10  CeQt.  Dig.  Const.  Law,  i  BOe. 

In  1854,  the  charter  of  the  city  of  Brooklyn 
(Laws  N.  Y.  1854,  pp.  871,  878-881,  c.  384,  §$ 
24,  26,  29.  30.  33,  tit.  5,  "of  the  collection  of 
taxes  and  assessments")  provided  that  the,  col- 
lector should  sell  property  for  unpaid  taxes  and 
assessments  for  the  lowest  term  of  years  for 
which  any  person  would  purchase  it,  and  that 
the  purchaser  should  receive  a  certificate  of  sale, 
which,  when  recorded  in  the  collector's  office, 
should  constitute  a  lien  on  the  premises  sold. 
The  owner  might  redeem  within  two  years  hy 
paying  the  purchase  money,  any  other  tax  paid 
by  the  purchaser,  and  15  per  cent,  in  addition. 
In  case  the  land  was  not  redeemed  within  the 
specified  time  the  collector  should  execute  to 
the  purchaser  a  proper  conveyance  of  the  lands 
sold,  and  thereupon  the  purchaser  might  obtain 
IMMsession  by  summary  proceedings.  In  1885. 
an  act  (Laws  N.  Y.  1885,  p.  702,  c.  405,  § 
15)  was  passed  providing  that  no  special  pro- 
reeding  should  be  maintained  to  compel  the 
execution  of  any  lease  upon  any  sale  for  taxes 
made  more  than  eight  years  prior  to  its  passage 
unless  brought  within  six  months  thereafter,  and 
that  after'  the  lapse  of  the  six  months  all  sales 
made  more  than  eight  years  prior  to  the  pas- 
sage of  the  act  should  be  canceled,  and  that  the 
liens  of  the  certificates  of  sale  should  cease. 
Prior  to  the  enactment  of  this  statute,  there 
was  a  longer  limitation  for  suits  to  enforce  the 
execution  of  conveyances  from  the  collector. 
Held^  that  this  act  was  not  unconstitutional,  as 
impairing  the  obligation  of  contracts,  because  it 
prescribed  a  shorter  period  within  which  actions 
mi|;ht  be  brought,  it  being  competent  for  the 
legislature  to  impose  such  shorter  limitation  pro- 
vided it  be  reasonable.— Wheeler  v.  Jackson,  137 
U.  S.  245,  11  S.  Ct.  76,  34  L.  Ed.  659;  Mac- 
Farland  v.  Same,  137  U.  S.  258,  11  S.  Ct.  79, 
34  L.  Ed.  664,  affirming  judgment  105  N.  Y. 
681,  13  N.  E.  931. 

Nor  is  it  unconstitutional  because  it  provides 
for  the  cancellation  of  the  sales,  and  the  de- 
termination of  the  lien  of  the  Ciertificates  of 
sale,  in  case  proceedings  to  compel  the  execu- 
tion of  leases  are  not  commenced  within  six 
months  after  its  passage,  since  the  substantial 
acquisition  of  the  purchaser  is  a  right  to  a  con- 
veyance, or  lease,  after  the  expiration  of  the 
period  of  redemption,  and  not  a  right  to  a  per- 
manent lien,  irrespective  of  reasonable  limita- 
tions prescribed  by  the  legislature. — Id. 

^=»175.  Bnles  of  eTidenee. 

See  10  Cent.  Dig.  Const  Law,  89  519,  620. 

No  unconstitutional  impairment  of  the  obli- 
gation of  a  contract  is  made  by  the  provision 
of  Act  April  27,  1855,  J  7,  conclusively  pre- 
suming a  release  and  extinguishment  of  any  ir- 
redeemable ground  rent  on  which  no  pavment 
or  demand  for  payment  has  been  made  for  21 
years,  and  of  whose  existence  no  acknowledg- 
ment has  been  made  during  that  period,  even 
though  such  provision  is  applicable  to  a  ground 
rent  reserved  before  the  passage  of  the  act,  as 
the  further  provision  that  "this  section  shall 
not  go  into  efitect  until  three  years  from  the 
passage  of  this  act"  gave  a  reasonable  time  to 
the  owners  of  such  ground  rents  for  preserving 
their  rights.  Judgment,  Clay  v.  Iseminger,  41 
A.  38,  187  Pa.  108,  affirmed.— WUson  v.  Ise- 
minger, 22  S.  Ct.  573,  185  U.  S.  55.  46  L.  Ed. 
804. 

Making  the  entry  on  the  official  record  of 
forfeiture  of  school  land  for  default  in  payment 
prima  facie  evidence  that  preliminary  steps  to 
a  forfeiture  were  properly  taken  under  Laws 
Kan.  1907,  c.  373.  does  not  offend  against  the 
contract  clause  of  the  federal  Constitution. — 
(1912)  Reitler  v.  Harris,  32  S.  Ct.  248,  223  U. 
S.  437,  56  L.  Ed.  497,  affirming  judgment  (1909) 
102  P.  249,  80  Kan.  148. 


^=»183.  Redemption  laws* 

See  10  Cent  Dig.  Const.  Law.  §'601. 

A  statute  extending  the  time  for  redemp- 
tion of  premises  sold  under  mortgage,  as  ap- 
plied to  mortgages  executed  before  its  passage, 
impairs  the  obligation  of  the  contract,  and  is 
unconstitutional.— Barnitz  v.  Beverly,  163  U.  S. 
118,  16  S.  Ct.  1042,  41  L.  Ed.  93.  reversing 
judgment  42  P.  725,  55  Kan.  466. 

Laws  Kan.  1893,  c.  109,  providing,  in  place 
of  the  previous  mortgage  foreclosure  law,  under 
which  the  purchaser  took  an  absolute  title  and 
possession  upon  the  confirmation  of  the  sher- 
iflTs  sale  and  issue  of  the  sherifiTs  deed,  that  the 
mortgagor  shall  have  18  months  for  redemption, 
with  full  right  of  possession  during  that  time, 
and  forbidding  another  sale  of  the  same  land 
for  any  *  deficiency  on  the  first  sale,  is  uncon- 
stitutional as  applied  to  a  mortgage  executed 
before  its  passage. — Id. 

No  contract  right  of  an  independent  pur- 
chaser at  a  foreclosure  sale,  who  has  no  other 
connection  with  the  mortgage  contract  than 
that  arising  from  his  purchase  for  a  sum  suffi- 
cient to  pay  the  mortgage  debt,  is  impaired  by 
changes  in  the  law  subsequent  to  the  execu- 
tion of  the  mortgage,  but  prior  to  the  sale, 
with  reference  to  the  time  of  redemption  and 
the  rate  of  interest  payable  in  order  to  re- 
deem. Judgment  70  P.  778,  137  Cal.  663,  99 
Am.  St.  Rep.  17,  affirmed. — Hooker  v.  Burr,  24 
S.  Ct.  706,  194  U.  S.  415,  48  L.  Ed.  1046. 

Vm.  BETBOSPEOTIVE  AND  EX  POST 

FACTO  LAWS. 

Retroactive  operation  of  laws,  see  Statutes,  ^=s> 
261-278. 

^=»190.  BetToaotive      operation     as     to 
rights  and  obligations. 

See  10  Cent  Dig.*  Const  Law,  N  531-533. 

A  state  may  provide  that  taxes  which  have 
already  become  delinquent  shall  bear  interest 
from  the  time  the  delinquency  commenced,  with- 
out conflicting  with  any  provisions  of  the  federal 
constitution.  Judgment  57  S.  W.  34,  93  Tex. 
553,  affirmed.— League  v.  State  of  Texas,  22  S. 
Ct  475,  184  U.  S.  156,  46  L.  Ed.  478. 

Th6  retroactive  effect  ,given  to  Tariff  Act, 
§  37,  levying  an  annual  excise  tax  on  the  use 
of  every  foreign-built  pleasure  yacht  owned  by 
any  citizen  of  the  United  States  by  construing 
it  as  causing  the  tax  for  the  first  annual  period 
to  become  due  September  1,  1909,  does  not  cause 
the  act  to  be  one  beyond  the  power  of  Con- 
gress to  •enact. — Billings  v.  United  States,  34 
S.  Ct  421,  232  U.  S.  261j  58  L.  Ed.  596,  affirm- 
ing judgment  (C.  C.)  United  States  v.  Billings, 
190  F.  359;  United  States  v.  Billings,  34  S. 
Ct  428,  232  U.  S.  289.  58  L.  Ed.  608.  affirming 
in  part  (C.  C)  Same  v.  Blair,  190  F.  372. 

^=»191.  ToL'wn  relating  to  remedies* 

See  10  Cent  Dig.  Const.  Law,  §  534. 

An  invalid  retrospective  effect  is  not  given 
to  the  provision  of  Act  Aug.  15.  1894,  c.  290  (28 
Stat  286,  305),  authorizing  Indians  claiming  to 
be  entitled  to  an  allotment  of  land  to  prosecute, 
in  the  proper  federal  Circuit  Court,  any  action 
in  relation  to  their  right  thereto,  by  constru- 
ing such  act  to  include  a  suit  by  an  Indian  to 
obtain  an  allotment  to.  which  she  claims  she 
was,  at  the  time  of  the  passage  of  such  act, 
entitled,  under  Allotment  Act  March  3,  1885, 
c.  319  (23  Stat.  340),  and  to  have  canceled  the 
alleged  improper  allotment  of  such  land  to  an- 
other. Judgment  119  F.  114,  55  C.  C.  A.  216, 
affirmed. — Hy-yu-tse-mil-kin  v.  Smith,  24  S.  Ct. 
676,  194  U.  S.  401.  48  L.  Ed.  1039. 

The  retrospective  feature  of  Act  June  29, 
1906,  §  15,  for  the  impeachment  of  certificates 
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of  dtisenship  illendly  procured,  which  makes 
applicable  to.certincatea  issued  under  prior  laws 
the  declaration  that  permanent  residence  in  a 
foreign  country  within  five  years  after  the  is- 
suance of  the  certificate  shall  he  prima  facie 
evidence  of  a  lack  of  intent  to  become  a  per- 
manent citizen,  warranting  cancellation  of  the 
certificate,  does  not  render  such  legislation  in- 
valid.—Luria  V.  United  States,  34  S.  Ct  10, 
231  U.  S.  9,  58  L.  Ed.  101,  affirming  decree  (D. 
G.)  United  States  v.  Luria,  184  F.  643. 

^=»192.  Curative  aets. 

See  10  Cent  Dig.  Const  Law.  SI  5S6-649. 


— —  In  general. 

See  10  Cent  Dig.  Const  Law.  fiS  686-641. 

If  a  legislature  has  power  to  authorize  a 
subscription  to  stock  of  a  railroad  by  a  town- 
ship, and  to  provide,  as  a  condition  precedent 
to  such  subscription,  that  a  majority  of  the  legal 
voters  of  such  township  signify  their  assent 
thereto,  it  has  the  power  to  legalize  an  election 
hdd  for  that  purpose  before  the  passage  of  the 
act  of  authorization,  and  to  validate  a  subscrip- 
tion so  made.— Anderson  v.  Santa  Anna  Tp., 
116  U.  S.  356,  6  S.  Ct  413,  29  L.  Ed.  ^; 
Confarr  v.  Same,  116  U.  S.  366,  6  S.  Ct  418, 
29  L.  Ed.  636. 


— — i  AdministratiTe    aetion. 

See  10  Cent  Dig.  Const  Law,  §|  6tt,  644. 

Any  lack  of  power  in  the  Governor  General 
of  the  Philippines,  to  authorize  deportation  of 
an  alien,  was  cured  by  subsequent  enactment  of 
PhiUppine  Act  April  19,  1910.  ratifying  his  ac- 
tion, tiiough  suits  were  pending  to  make  the 
Governor  General  personally  answerable  for 
such  action.— Chuoco  Tiaco  v.  Forbes,  33  S.  Ct 
585,  228  U.  S.  549,  57  L.  Ed.  960. 

^s»107«  Ifatnre  of  en  post  faoto  laws. 

See  10  Cent  Dig.  Couat  Law,  - 1  660. 

An  ex  post  facto  law  is  one  which  imposes 
a  punishment  for  an  act  which  was  not  punish- 
able when  it  was  committed,  or  imposes  addi 


S.  221.  2  S.  Ct  443,  27  L.  Ed.  506. 

The  provision  against  the  practice  of  medi- 
cine by  unregistered  persons,  which  is  made  by 
Pub.  Acto  Mich.  1899,  No.  237,  creating  a 
board  of  registration  in  medicine,  does  not  ren- 
der such  act  ex  post  facto  as  to  one  licensed 
under  a  prior  act,  where  provision  is  made  for 
registration  of  persons  presenting  sufficient 
proof  of  legal  registration  under  such*  prior  act. 
Judgment,  People  v.  Reetz,  86  N.  W.  396,  127 
Mich.  87,  affirmed.— Reets  v.  People  of  State  of 
Michigan,  23  S.  Ct  390,  188  U.  S.  505,  47  L. 
Ed.  563. 

Laws  1901,  p.  445,  c  264,  regulating  the 
practice  'of  medicine,  and  providing  for  the  re- 
voking of  certificates  of  persons  guilty  of  gross 
immorality,  is  not  ex  post  facto,  when  applied 
to  one  whose  habits  were  grossly  immoral  be- 
fore the  passage  of  the  act.  Judgment,  Mef- 
fert  ▼.  State  Board  of  Medical  Registration  and 
Examination,  72  P.  247,  66  Kan.  710,  1  L.  R. 
A.  (N.  S.)  811,  affirmed.— Meffert  v.  Packer,  25 
S.  Ct  790,  195  U.  S.  625,  49  L.  Ed.  350. 

Prohibition  of  Const  U.  S.  art  1,  f  9, 
against  ex  post  facto  laws,  does  not  apply  to 
provisions  like  those  of  Act  Feb.  20,  1907,  §  3, 
and  Amendatory  Act  March  26,  1910,  S  2,  for 
deportation  of  alien  woman  practicing  prostitu- 
tion after  entry  into  the  United  States.— Bugn- 
jewitz  V.  Adams,  33  S.Ct  607, 228  U.S.  686, 67 
L.  Ed.  978;  Schwartz  v.  Same,  33  S.  Ct  609,  228 
U.  S.  602,  57  L.  Ed.  980;  Weiner  v.  Same,  Id. 

Erroneous  decisions  are  not  reached  by  the 
prohibition  of  Const  U.  S.  art  1,  {  10,  against 


ex  post  facto  laws.— Frank  ▼.  Mangom,  35  S. 
Ct  582,  237  U.  S.  309,  69  L.  Ed.  969. 

Penalty  feature  of  Laws  Mo.  1907,  p.  169, 
amending  Rev.  St  1899,  §  1110,  to  compel  rail- 
roads to  construct  openings  in  roadbeds  for  sur- 
face water,  held  not  ex  post  facto  as  to  a  rail- 
road already  in  existence.— Chicago  &  A.  R.  Co. 
V.  Tranbarger,  35  S.  Ct  678,  238  U.  S.  67,  59 
L.  Ed.  1204,  affirming  judgment  Tranbarger  v. 
Chicago  &  A.  R.  Co.,  156  S.  W.  694,  250  Mo. 
46. 

^»198.  RetroaotiTe  operation  of  ax  post 
faoto  laws. 
See  10  Cent  Dig.  Ckmst  Law.  IS  561-690. 

^=»199.  ^«.  In  g^eneral. 

See  10  Cent  Dig.  Const  Law,  H  661-6tt,  67»-680i 

682.  688. 

That  a  law  changes  the  place  of  trial  does 
not  render  it  ex  post  facto.— Cook  v.  United 
States,  138  U.  S.  157, 11  S.  Ct  268,  34  L.  Ed. 
906.    , 

A  constitutional  amendment  is  not  within 
the  inhibition  against  ex  post  facto  laws  be- 
cause it  confers  jurisdiction  of  a  criminal  cause 
upon  a  division  of  the  supreme  court  less  in 
numbers  and  different  in  personnel  from  the 
court  as  organized  when  the  crime  was  commit- 
ted.—Duncan  V.  State,  162  U.  S.  377,  14  S.  Ct 
670,  38  L.  Ed.  485. 


The  constitution  of  Mississippi  of  1890 
quires  all  grand  and  petit  jurors  to  be  qualified 
electors,  able  to  read  and  write,  and  enjoins  the 
legislature  to  provide  by  law  for  listing  and 
drawing  persons  so  qualified  (section  264),  but 
declares  that,  until  otherwise  provided  by  law. 
all  crimes  shall  be  tried  as  though  no  change 
had  taken  place  (section  283).  Held,  that  the 
provision  as  to  qualifications  went  into  imme- 
diate effect;  that  one  who  committed  a  crime 
thereafter,  but  before  the  legislature  passed  a 
new  jury  law,  could  be  tried,  after  the  passage 
of  such  a  law,  by  a  jury  selected  under  the 
provisions  of  the  new  law;  and  that  where  t;he 
new  law  did  not  aggravate  the  crime  previouslj 
committed,  or  inflict  a  greater  punishment  or 
alter  the  rules  of  evidence,  the  application 
thereof  to  the  trial  of  the  accused  was  not  in 
the  nature  of  ex  post  facto  legislation.— Gibson 
V.  State  of  Mississippi,  162  U.  S.  665,  16  S.  Ct. 
904,  40  L.  Ed.  1075. 

It  was  not  competent  for  the  state  of  Utah, 
on  its  admission  into  the  Union,  to  provide  that 
persons  charged  with  the  commission  of  felony 
within  its  limits  while  a  territory  should  be 
tried  otherwise  than  by  a  jury  such  as  is  pro- 
vided for  by  the  constitution  of  the  United 
States,  and  provisions  of  the  state  constitution 
for  the  trial,  in  courts  of  general  jurisdiction, 
of  criminal  cases  not  capital,  b^  a  jury  compoo- 
ed  of  8  persons,  is,  in  its  application  to  such 
cases,  ex  post  facto  legislation,  and  void. — 
Thompson  v.  State  of  Utah,  18  S.  (^  620,  170 
U.  S.  343,  42  L.  Ed.  1061,  reversing  judgment 
State  V.  Thompson,  50  P.  409,  15  Utah,  488. 

The  provision  for  an  appeal  by  the  state 
in  a  criminal  case  from  the  grant  of  a  new 
trial,  which  was  enacted  by  the  North  Caro- 
lina act  of  March  6,  1899,  is  not  ex  post  facto 
in  violation  of  Const  U.  S.  art  1,  §  10,  as 
applied  to  cases  in  which  the  trial  hind  been 
had,  though  the  new  trial  had  not  been  grant- 
ed, before  the  statute  was  passed.  Judgment, 
State  V.  Mallett.  34  S.  E.  661,  125  N.  C.  718, 
affirmed.— Mallett  v.  State  of  North  Carolina, 
21  S.  Ct  730,  181  U.  S.  689,  45  L.  Ed.  1015. 

The  objection  that  the  retrospective  fea- 
tures of  Act  Ky.  March  15,  1906,  c  2Z,  art.  3, 
forfeiting  land  titles  for  failure  to  list  and 
pay  taxes,  make  the  law  an  ex  post  facto  one, 
IS   not  valid,  where  such  legislation,  as  con- 
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stroed  by  the  highest  coart  of  the  state,  im- 
poses no  retrospective  penalties  or  punishment 
of  a  criminal  nature.— (1911)  Kentucky  Union 
Co.  V.  Commonwealth  of  Kentucky,  31  S.  Ct. 
171,  219  U.  S.  140,  55  L.  Kd.  137,  affirming 
judgments  (1907)  106  S.  W.  260,  127  Ky.  667. 
and  (1908)  108  S.  W.  931,  128  Ky.  610,  111 
S.  W.  362,  33  Ky.  Law  Rep.  857. 

Retrospective  features  of  Act  June  29, 
1906,  I  15,  authorizing  impeachment  of  nat- 
uralization certificates  fraudulently  procured, 
do  not  invalidate  that  section  under  Const  U. 
S.  art  1,  §  9,  prohibiting  ex  post  facto  laws. — 
Johannessen  v.  United  States,  32  S.  Ct  613, 
225  U.  S.  227,  56  L.  Ed.  1066. 


—  Criminal  lutinre  of  aot. 

See  10  Cent  Dig.  Const  Law,  S8  570-675. 

A  state  has  the  right,  in  guarding  the  pub- 
lic health,  to  prescribe  good  character  as  one 
of  the  necessary  qualifications  for  a  practi- 
tioner of  medicine,  and  to  make  a  conviction 
of  crime  conclusive  evidence  of  lack  of  tbe  same, 
irrespective  of  when  the  crime  may  have  been 
committed;  hence  section  153  of  the  New  York 
public  health  law,  which  provides  that  any  per- 
son practicing  medicine  after  conviction  of  fel- 
ony shall  be  guilty  of  a  misdemeanor,  is  not  in 
conflict  with  article  1,  §  10,  of  the  constitution 
of  the  United  States,  forbidding  a  state  to  pass 
any  ex  post  facto  law,  when  applied  to  one  who 
had  been  convicted  of  a  felony  prior  to  its  enact- 
ment—Hawker V.  reople  of  New  York,  18  S. 
Ct  573,  170  U.  S.  189,  42  L.  Ed.  1002. 

A  retroactive  effect,  in  violation  of  Const 
U.  S.  art  1,  (  10,  is  not  given  to  the  Texas 
anti-trust  laws  of  May  25,  1899  (Laws  1899,  p. 
246,  c.  146)  and  of  March  31, 1903  (Laws  1903, 
p.  119,  c  94),  by  construing  them  to  authorize  a 
conviction  of  a  foreign  corporation  for  carrying 
out  after  the  passage  of  those  laws,  an  agree- 
ment for  division  of  territory  in  suppression  of 
competition,  entered  into  before  the  enactment 
of  those  laws  and  before  the  creation  of  the  de- 
fendant corporation,  and  at  a  time  when  su(± 
agreement  was  legal.  Judgment  (Tex.  Civ. 
App.)  106  S.  W.  918.  affirmed.— Waters-Pierce 
Oil  Co.  V.  State  of  Texas,  29  S.  Ct  220,  212 
U.  S.  86,  63  L.  Ed.  417. 


-"-  Grade  or  degree  of  offense. 

See  10  Oent  Dig.  Const.  Law,  i  673. 

The  plaintiff  in  error  was  convicted  of  mur- 
der in  the  first  degree  by  the  judgment  of  the 
supreme  court  of  Missouri.  He  had  been  pre- 
viously sentenced  to  25  years'  imprisonment  on 
his  plea  of  guilty  of  murder  in  the  second  de- 
gree, which  sentence  was,  on  his  appeal,  revers- 
ed and  set  aside.  By  the  law  of  Missouri  in 
force  when  the  homicide  was  committed,  this 
conviction  was  an  acquittal  of  the  higher  crime 
of  murder  in  the  first  degree,  but  that  law  was 
changed  (Const  Mo.  1875,  art.  2,  §  23)  before 
the  plea  of  guilty,  so  that  a  judgment  on  that 
plea,  set  aside  lawfully,  should  not  be  held  to  be 
an  acquittal  of  the  higher  crime.  Held  an  ex 
post  facto  law,  within  Const  art.  1,  §  10,  in 
that  it  materially  altered  the  situation  of  the  de- 
fendant to  his  disadvantage  after  the  commis- 
sion of  the  crime  charged,  and  that  he  could 
not  be  again  tried  for  murder  in  the  first  degree. 
— Kring  V.  Missouri,  107  U.  S.  221,  2  S.  Ct 
443,  27  L.  Ed.  506. 

Though  Consolidation  Act  N.  Y.  §  2143, 
adopting  Pen.  Code  N.  Y.  §  75,  increasing  the 
crime  of  bribery,  and  making  it  applicable  to 
bribery  committed  in  New  York  City  before 
said  section  72  took  effect  is  void,  as  being  an 
ex  post  facto  law,  as  to  offenses  committed 
before  the  section  went  into  effect,  it  is  not  void 
as  to  offenses  committed  after  the  Penal  Code 
and  the  consolidation  act  both  went  into  effect. ' 


— Jaehne  v.  People  of  New  York,  128  U.  S.  189, 
9  S.  Ct  70,  32  L.  Ed.  398,  affirming  (C.  C.)  In 
re  Jaehne,  35  F.  357. 

Q=»202,  — — i  Rnles  of  OTldenoe* 

See  10  Gent  Dig.  Const  Law,  S  581. 

A  statute  which  makes  competent  to  testify, 
at  the  time  of  the  trial  of  a  criminal  case,  a 
person  who  was  incompetent  when  the  crime 
was  committed,  is  not  ex  post  facto,  since  it 
does  not  make  criminal  any  act  previously  done 
which  was  innocent  when  done,  or  aggravate, 
past  crimes  or  increase  the  punishment  therefor, 
nor  does  it  alter  the  degree,  or  lessen  the 
amount  or  measure,  of  the  proof  made  neces- 
sary to  conviction  for  past  offenses,  but  it 
relates  to  the  mode  of  procedure  only,  which 
the  state  may  regulate  at  pleasure. — Hopt  v. 
People  of  Territory  of  Utah,  110  U.  S.  574,  4 
S.  Ct.  202,  28  L.  Ed.  262. 

A  state  statute  authorizing  the  comparison 
of  disputed  handwriting  with  any  writing  prov- 
ed to  be  genuine  is  not  an  ex  post  facto  law  in 
its  application  to  crimes  previously  committed, 
as  ''altering  the  legal  rules  of  evidence"  in  exist* 
ence  at  the  time  of  the  commission  of  the  of- 
fense. Judgment  State  v.  Thompson  (Mo.)  42 
S.  W.  949,  141  Mo.  408,  affirmed.— Thompson 
V.  State  of  Missouri,  18  S.  Ct  922,  171  U.  S. 
380,  43  L.  Ed.  204.  • 

^=»203.  «—  Nature  or  eactent  of  punish- 
ment. 

See  10  Cent  Dig.  Const  Law,  S9  584-590. 

Act  Colo,  approved  April  19,  1889,  repeals 
all  former  acts  in  conHict  with  it  and  provides 
that  a  person  convicted  of  a  capital  crime  and 
under  sentence  of  death,  shall  be  placed  in  the 
penitentiary,  and  their  kept  in  solitary  con- 
tmement  until  he  is  iiuug,  uud  that  only  certain 
persons  shall  be  permitted  to  see  him,  and  these 
only  in  accordance  with  the  prison  regulations ; 
wnereas,  the  acts  repealed  permitted  such  con- 
vict to  be  kept  in  the  prison  of  the  county  where 
his  friends  resided,  and  where  the  sheriff  and 
his  attendants,  and  his  religious  adviser  and 
legal  counsel,  might  visit  him  without  hindrance 
of  law.  The  act  further  provides  that  ttie  war- 
den of  the  penitentiary  shall  fix  the  particular 
day  and  hour  for  execution  of  the  sentence,  and 
the  prisoner  be  kept  in  ignorance  of  it;  where- 
as, before  the  passage  of  the  act  the  court  fixed 
the  day  of  execution,  and  it  was  made  known  to 
the  prisoner.  Heldt  that  the  act  imposes  greater 
punishment  than  the  acts  repealed,  and  is  ex 
post  facto  as  to  crimes  committed  before  it  went 
into  effect.— In  re  Medley,  134  U.  S.  160,  10  S. 
Ct  384,  33  L.  Ed.  835;  In  re  Savage,  134  U.  S. 
176,  10  S.  Ct  389,  33  L.  Ed.  842. 

Gen.  Laws  1889,  c.  20,  §§  3,  5,  which  require 
a  sentence  of  death  to  be  executed  before  sunrise 
within  the  walls  of  a  jail  or  other  high  inclos- 
ure,  and  which  restrict  the  number  of  persons 
who  may  witness  the  execution,  are  regulations 
which  do  not  affect  the  substantial  rights  of  the 
convict,  and  cannot  be  regarded  as  ex  post  facto 
legislation,  even  when  applied  to  offenses  com- 
mitted before  the  passage  of  the  act. — Holden  v. 
State  of  Minnesota,  137  U.  S.  483,  11  S.  Ct. 
143,  34  L.  Ed.  734. 

Imposing  a  heavier  punishment  on  a  per- 
son convicted  of  a  felony,  as  prescribed  by  St. 
Mass.  1887,  c.  435,  {  1,  if  he  has  twice  before 
been  convicted  of  a  crime  for  which  he  has  been 
sentenced  to  imprisonment  for  not  less  than 
three  years,  is  not  violative  of  constitutional 
provisions  against  ex  post  facto  laws,  as  it  does 
not  impose  any  additional  punishment  for  the 
former  crimes. — McDonald  v.  Commonwealth  of 
Massachusetts,  21  S.  Ct.  389,  180  U.  S.  311, 
45  L.  Ed.  542. 
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The  substitution  in  cases  of  convictions  of 
murder  in  the  first  degreer  made  by  Act  N.  D. 
March  9,  1903,  of  close  confinement  in  the  pen- 
itentiary for  not  less  than  six  nor  more  than 
nine  months  after  judgment  and  before  execu- 
tion of  the  death  penalty,  in  lieu  of  confinement 
in  the  county  jail  for  not  less  than  three  nor 
more  than  six  months,  and  the  change  of  the 
place  of  execution  from  the  county  jail  to*  the 
penitentiary,  do  not  render  the  statute  ex  post 
facto  as  applied  to  a  person  convicted  of  that 
crime  before  its  passage,  since  it  did  not  alter 
the  existing  situation  to  the  material  disadvan- 
tage of  the  criminal.  Judgment,.  State  v.  Roo- 
ney  (i903)  95  N.  W.  513,  12  N.  D.  144,  affirm- 
ed.— Rooney  v.  State  of  North  Dakota,  25  S. 
Ct.  264,  196  U.  S.  319,  49  L.  Ed.  494,  3  Ann. 
Cas.  76. 

Change  .in  punishment  for  murder,  by  Act  S. 
C.  Feb.  17,  1912  (27  St.  at  Large,  p.  702),  from 
death  by  hanging  to  electrocution,  does  not  ren- 
der the  statute  repugnant  to  Const.  U.  S.  art. 
1,  S  10,  as  an  ex  post  facto  law,  when  applied 
to  crimes  previously  committed. — Malloy  v. 
State  of  South  Carolina,  35  S.  Ct.  507,  237  U. 
S.  180,  59  L.  Ed.  905,  affirming  judgment  State 
V.  Malloy,  78  S.  E.  995,  95  S.  C.  441. 

IX.   PBIVILEOES  OB  IMBfXTiaTIISS, 
AND  CLASS  LEGISLATION. 

Ground  of  jurisdiction  of  Supreme  Court,  see 

Courts,  ^5=»394(9). 
Right  to  practice  law  as  a  privilege  of  citizen 

of   United   States,   see  Attorney   and   Client, 


Special  or  local  laws,  see  Statutes,  ^^79-104. 

^=:>204.   Constitntional    proHlMtions    in 
seneraL  , 

See  10  Cent.  Dig.  Const.  Law.  8  691. 

A  sentence  of  conviction  imposed  under 
authority  of  Acts  Mass.  1851,  c.  87  (Pub.  St. 
c.  187,  S  13),  after  the  reversal  of  a  former 
judgment  on  the  application  of  the  convict,  be- 
cause it  was  imposed  under  a  statute  that  was 
passed  after  the  offense  was  committed,  and 
was  therefore  unconstitutional  so  far  as  it  re- 
lated to  that  offense,  does  not  abridge  the  priv- 
ileges and  immunities  of  the  accused  as  a  citizen. 
Judgment,  Commonwealth  of  Massachusetts  v. 
Murphy,  54  N.  E.  860,  174  Mass.  369,  48  L.  R. 
A.  393,  75  Am.  St.  Rep.  353,  affirmed.— Murphy 
V.  Commonwealth  of  Massachusetts,  20  S.  Ct. 
639,  177  U.  S.  155,  44  L.  Ed.  711. 

^s»205.   Grants  of   speoial  priTileges  or 
immnnities. 

See  10  Cent.  Dig.  Const.  Law,  SS  591-624 ;    46  Cent 
Dig.  Tax.   §  311. 

Act  Ey.  Jan.  22,  1869,  granting  to  the 
Louisville  Gas  Company  the  exclusive  fran- 
chise, upon  certain  conditions,  of  furnishing 
gas  to  the  city  of  Louisville,  is  the  delegation 
of  a  public  duty  to  an  appropriate  instrumental- 
ity, and  is  not  obnoxious  to  the  constitutional 
provision  (Const.  Ky.  1850,  art.  13,  §  1)  that 
**no  set  of  men  are  entitled  to  exclusive;  separate 
public  emoluments  'or  privileges  from  the  com- 
munity but  in  consideration  of  public  services," 
—Louisville  Gas  Co.  v.  Citizens*  Gaslight  Co., 
115  U.  S.  683,  6  S.  Ct.  265,  29  L.  Ed.  510,  re- 
versing  81  Ky.  263. 

Act  July  11,  1890,  c.  669,  incorporating  a 
bridge  company,  and  authorizing  it  to  construct 
a  bridge  and  approaches  across  the  Hudson 
river  at  the  city  of  New  York,  "in  order  to  facil- 
itate interstate  commerce,"  and  providing  for 
the  condemnation  of  lands  for  the  construction 
and  maintenance  of  the  bridge  and  its  approach- 
es, and  for  just  compensation  to  the  owners, 
is  not  unconstitutional  in  conferring  the  right 
of  eminent  domain  on  the  company. — Luxton  v. 
North  River  Bridge  Co.,  153  U.  S.  525,  14  S. 
Ct.  891,  38  L.  Ed.  808. 


The  exception  of  public  officers  from  the 
provision  of  Pen.  Code  N.  Y.  §  344b,  which 
makes  the  possession  of  the  record  of  chances 
or  slips  in  the  game  of  policy,  or  the  possession 
of  any  paper,  print,  or  writing  commonly  used 
in  playing  or  promoting  that  game,  prima  facie 
evidence  of  "possession  thereof  knowingly,"  in 
violation  of  section  344a,  making  the  knowing 
possession  of  such  papers  a  crime,  does  not  ren- 
der the  former  section  unconstitutional,  since 
this  provision  manifestly  is  for  the  purpose  of 
excluding  the  presumption  raised  by  possession, 
where  such  documents  are  seized  and  are  in  the 
custody  of  officers  of  the  law.  Judgment,  Peo- 
ple V.  Adams,  68  N.  E.  636,  176  N.  Y.  351,  63 
L.  R.  A.  406,  98  Am.  St.  Rep.  675,  affirmed.— 
Adams  v.  People  of  State  of  New  York,  24  S. 
Ct.  372,  192  U.  S.  585,  48  L.  Ed.  575. 

^=»206.  Privileges    and    immnnities    of 
oitiiens  of  tl&e  United  States. 

See  10  Cent.  Dig.  Const  Law,  $9  625-648. 

Rev.  St.  {  5508,  making  amenable  to  pen- 
alty "any  twc  or  more  persons  who  may  con- 
spire to  injure,  oppose,  threaten,  or  intimidate 
any  citizen  in  the  free  exercise  or  enjoyment  of 
any  right  or  privilege  secured  to  him  by  the 
constitution  and  laws  of  the  United  States,"  is 
constitutional.— The  Ku  Klux  Cases,  110  U.  S. 
651,  4  S.  Ct.  152,  28  L.  Ed.  274 ;  United  States 
V.  Waddell,  112  U.  S.  76,  5  S.  Ct.  35,  28  L.  Ed. 
673. 

Military  Code  111.,  forbidding  unauthorized 
military  associations  to  parade  or  drill  with 
arms,  does  not  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States. — Presser  v. 
lUinois,  116  U.  S.  252,  6  S.  Ct.  580,  29  L.  Ed. 
615. 

Act  Kan.  Feb.  19,  1881,  prohibita  the  manu- 
facture and  sale  of  intoxicating  liquors  within 
that  state,  except  for  medical,  scientific,  and 
mechanical  purposes,  and  punishes  the  manufac- 
ture and  sale  thereof,  except  for  those  purposes, 
as  a  misdemeanor,  and  declares  all  places  where 
such  liquors  are  manufactured,  sold,  bartered, 
or  given  away  in  violation  of  this  law  to  be 
common  nuisances,  and  provides  for  their  abate- 
ment. Defendant,  who  had  been  engaged  in  the 
business  of  brewing  beer  prior  to  the  passage 
of  this  act,  and  had  made  extensive  improve- 
ments peculiarly  adapted  to  such  business,  was 
arrested  for  selling  beer  manufactured  prior  to 
the  enactment  of  the  act.  Eeld,  that  the  act 
did  not  deprive  defendant  of  any  right,  privilege 
or  immunity  as  a  citizen  of  the  United  States, 
within  the  meaning  of  Const.  U.  S.  Amend.  14. 
— Mugler  V.  Kansas,  123  U.  S.  623,  8  S.  Ct. 
273,  31  L.  Ed.  205,  affirming  decree  29  Kan. 
252,  44  Am.  Rep.  634. 

Laws  N.  Y.  1888,  c.  489,  providing  for  pun- 
ishment of  death  by  electricity,  does  not  violate 
the  fourteenth  amendment  to  the  constitution, 
which  provides  that  no  state  shall  make  or  en- 
force any  law  abridging  the  privileges  or  immu- 
nities of  citizens  of  the  United  States.—! n  re 
Kemmler,  136  U.  S.  436,  10  S.  Ct.  930,  34  L. 
Ed.  519. 

The  selling  of  liquor  is  not  a  privilege  which 
inheres  in  a  citizen  of  the  United  States,  and 
hence  the  prohibition  of  such  sales  except  in  a 
manner  prescribed  by  statute  is  within  the  po- 
lice power  of  the  state.— Crowley,  Chief  of  Po- 
lice, V.  Christensen,  137  U.  S.  86,  11  S.  Ct.  13, 
34  L.  Ed.  620,  reversing  order  (C.  C.)  In  re 
Christensen,  43  F.  243. 

The  Texas  law  (2  Sayles'  Civ.  St.  p.  124, 
art.  3226a,  {  4,  requiring  an  applicant  for  a 
liqudr  license  to  execute  in  advance  a  bond  pay- 
able to  the  state,  conditioned  that  he  will  not 
sell  liquor  to  any  person  after  having  been  no- 
tified by  an  officer  or  by  certain  relatives  of  such 
person  not  to  do  so,  any  of  whom  are  anthorized 
to  sue  on  the  bond  in  case  of  a  breach,  and  fur- 
ther imposing  a  state  and  county  occupation  tax, 
and  requiring  payment  of  idl  taxes  a  year  in  ad- 
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vance,  i^  not  in  conflict  with  Const.  TJ.  S. 
Amend.  14.  providing  that  the  privileges  and  im- 
munities of  citizens  of  the  United  States  shall 
not  be  abridged  bj'  state  laws. — Giozza  v.  Tiern- 
an,  148  U.  S.  657,  13  9c  Ct.  721,  37  L.  Ed.  599. 

A  state  law  forbidding  the  carrying  of  dan- 
gerous weapons  on  the  person,  and  authorizing 
the  arrest  without  warrant  of  persons  violating 
it,  does  not  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States  (Const.  U. 
S.  Amend.  14).— Miller  v.  State  of  Texas,  153 
U.  S.  535,  14  S.  Ct.  874,  38  L.  Ed.  812. 

Gen.  St,  Conn.  §  3087,  making  it  unlawful 
for  any  person  to  sell  or  keep  for  sale  intoxicat- 
ing liquors  without  a  license,  and  section  3067, 
providing  that  a  license  to  a  druggist  shall  not 
be  panted  except  on  application,  and  in  the 
manner  prescribed,  and  that  the  granting  of 
such  license  shall  be  discretionary  with  the  coun- 
ty commissioners,  are  not  in  conflict  with  Const. 
Amend.  14,  as  abridging  the  privUeges  and  im- 
munities of  citizens.— Gray  v.  State  of  Connecti- 
cut, 159  U.  S.  74,  15  S.  Ct.  985,  40  L.  Ed.  80. 

It  is  not  a  right,  privilege  or  immunity  of  a 
citizen  of  the  United  States,  within  the  meaning 
of  Const.  Amend.  14,  to  have  a  controversy  in 
the  state  court  prosecuted  or  determined  by  one 
form  of  action,  rather  than  by  another.— Iowa 
Cent,  Ry.  Co.  v.  State  of  Iowa,  160  U.  S.  389, 
16  S.  Ct.  344,  40  L.  Ed.  467. 

A  corporation  is  not  a  "citizen,"  within  the 
meaning  of  the  constitutional  provision  prohibit- 
ing a  state  from  making  any  laws  which  shall 
abridge  the  privileges  or  immunities  of  citzens 
of  the  United  States,  and  cannot  invoke  the  pro- 
tection of  such  provision  as  against  a  state  stat- 
ute. Judgment  Daggs  v.  Orient  Ins.  Co.,  38  S. 
W.  85,  136  Mo.  382,  35  L.  R.  A.  227,  58  Am. 
St.  Rep.  638,  affirmed.— Orient  Ins.  Co.  of  Hart- 
ford, Conn.,  V.  Daggs,  19  S.  Ct.  281,  172  U.  S. 
557,  43  L.  Ed.  552. 

The  privileges  and  immunities  of  a  citizen 
of  the  United  States  do  not  include  the  right  of 
trial  by  jury  in  a  state  court  for  a  state  of- 
fense, or  the  right  to  be  exempt  frofu  any  trial 
in  such  case  for  an  infamous  crime  unless  upon 
presentment  by  a  grand  jury.— Maxwell  ^. 
Dow,  20  S.  Ct  448,  494,  176  U.  S.  581,  44  L. 
Ed.  597. 

The  adoption  of  the  fourteenth  amendment 
to  the  federal  constitution  has  not  had  the  ef- 
fect of  making  all  the  provisions  contained  in 
the  first  10  amendments  operative  in  state 
courts,  on  the  ground  that  the  fundamental 
rights  protected  by  those  amendments  are,  by 
virtue  of  the  fourteenth  amendment,  to  be  re- 
garded as  privileges  or  immunities  of  citizens 
of  the  United  States.— Id. 

The  imposition  of  a  license  tax  upon  emi- 

rant  agents  by  Laws  Ga.  1898,  p.  21,  par.  10, 
4,  which  leaves  laborers  free  to  make  their 
own  contracts,  and  restricts  the  business  of 
inducing  them  to  enter  into  labor  contracts  and 
to  change  their  location  only  by  imposing  a  li- 
cense tax  upon  it,  is  not  in  violation  of  Const. 
U.  S.  Amend.  14,  or  of  Const  U.  S.  art  4.  § 
2,  as  an  abridgment  of  the  privileges  and  immu- 
nities of  citizens.  Judgment,  35  S.  E.  699,  110 
Ga.  584.  50  L.  It  A.  685.  affirmed.— Williams  v. 
Fears,  21  S.  Ct  128,  179  U.  S.  270.  45  L.  Ed. 
186. 

A  transfer  tax  law,  which  is  construed  as 
subjecting  to  taxation  remainders  created  by  a 
will  before  the  precedent  estates  terminate  and 
the  remainders  vest  in  possession,  is  not  in 
violation  of  Const.  U.  S.  Amend,  art.  14,  as 
abridging  the  privileges  and  immunities  of  the 
owners  of  such  property  as  citizens  of  the  Unit- 
ed States.— Orr  v.  Gilman.  22  S.  Ct.  213,  183 
U.  S.  278,  46  L.  Ed.  196. 

The  New  York  transfer  tax  law  (Laws 
1897,  c.  284),  providing  for  the  taxation  of  the 


exercise  of  the  power  of  appointment,  derived 
from  the  disposition  of  property  made  either 
before  or  after  the  passage  of  that  act,  as 
though  the  property  belonged  absolutely  to  the 
donee  of  the  power  and  had  been  bequeathed 
or  devised  by  him  by  will,  does  not  infringe 
Const.  U.  S.  Amend,  art.  14,  as  abridging  the 
privileges  and  immunities  of  the  owners  of 
such  property,  though  construed  by  tiie  highest 
court  of  the  state  to  apply  to  the  exercise  by 
a  son  among  his  children  of  a  power  of  appoint- 
ment given  him  in  the  will  of  his  father,  who, 
under  the  law  as  it  stood  at  the  time  of  his 
death,  had  a  legal  right  to  transfer  by  vriU  his 
property  to  such  appointees,  without  any  limita- 
tion then  imposed  on  the  exercise  of  that  right. 
-Id. 

Liquor  sellers  are  not  denied  the  privileges 
or  immunities  of  citizens  of  the  United  States, 
under  Const  U.  S.  Amend.  14,  because  produc- 
ers or  manufacturers  of  domestic  wines  are  ex- 
empted by  Rev.  Civ.  St  Tex.  1895,  art.  50601, 
while  such  wines  are  in  their  hands,  from  the 
tax  imposed  and  the  bond  required  by  preceding 
articles  regulating  the  sale  of  intoxicating  liq- 
uors. Judgment  (Tex.  Civ.  App.)  85  S.  W.  34, 
37  Tex.  Civ.  App.  607,  affirmed.— Cox  v.  State 
of  Texas,  26  S.  Ct.  671,  202  U.  S.  446,  50  L.  Ed. 
1099. 

Privileges  and  immunities  of  citizens  of  the 
United  States  are  not  denied  by  applying  to  in- 
terstate transportation  the  provisions  of  .Act 
Pa.  April  4,  1868,  restricting,  as  against  a  rail- 
road company,  the  rights  of  persons  injured  in 
the  course  of  their  employment  in  or  about  the 
railroad  to  those  which  an  employ 6  of  the  rail- 
way company  would  have  under  like  circum- 
stances. Judgment  (1005)  76  N.  E.  1129,  72 
Ohio  St.  659,  affirmed.— Martin  v.  Pittsburg  & 
L.  E.  R.  Co.,  27  S.  Ct.  100,  203  U.  S.  284,.  51 
L.  Ed.  184,  8  Ann.  Cas.  87. 

Excluding  foreign  corporations  from  the 
exemption  from  an  inheritance  tax  in  favor  of 
property  devised  for  educational  or  religious 
uses,  which  is  made  by  Act  111.  May  10,  1001 
(Laws  1901,  p.  268),  amending  Laws  111.  1895, 
p.  301,  does  not  abridge  privileges  or  immuni- 
ties of  citizens  of  the  United  States.  Judg- 
ment, In  re  Speed's  Estate  (1905)  74  N.  B. 
809,  216  111.  23,  affirmed.— Board  of  Education 
of  Kentucky  Annual  Conference  of  Methodist 
Episcopal  Church  y.  People  of  State  of  Illinois, 
27  S.  Ct.  171,  203  U.  S.  553,  51  L.  Ed.  314,  8 
Ann.  Cas.  157. 

Nonresident  owners  of  lands  within  the 
levee  district  created  by  Act  Ark.  Feb.  15,  1893, 
p.  31,  are  not  denied  the  privileges  and  immuni- 
ties of  citizens  of  the  United  States  because 
section  11  of  that  act,  as  amended  in  Act  Ark. 
April  2,  1895,  p.  88,  §  1,  while  requiring  per- 
sonal service  of  summons  on  resident  owners 
or  occupants  for  at  least  20  days  before  rendering 
a  decree  of  sale  for  unpaid  levee  taxes,  provides 
for  constructive  service  bv  publication  upon  non- 
resident owners  of  only -4  weeks.  Decree  (1905) 
85  S.  W.  252,  74  Ark.  174,  affirmed.— Ballard 
V.  Hunter,  27  S.  Ot.  261,  204  U.  S.  241,  51  L. 
Ed.  461. 

A  cori)oration  cannot  claim  the  protection 
of  the  clause  of  Const  U.  S.  Amend.  14,  which 
secures  the  privileges  and  immunities  of  citizens 
of  the  United  States  against  abridgment  or  im- 
pairment by  the  law  of  a  state.  Judgment, 
Greenberg  v.  Western  Turf  Ass'n  (1905)  82  P. 
684,  148  Cal.  126,  affirmed.— Western  Turf 
Ass'n  V.  Greenberg,  27  S.  Ct  384,  204  U.  S. 
359,  51  L.  Ed.  520. 

The  privileges  and  immunities  of  a  mine- 
owner  as  a  citizen  of  the  United  States  are  not 
invaded  in  violation  of  Const.  U.  S.  Amend.  14, 
by  the  provisions  of  Mining  Act  111.  April  18, 
1899  (Laws  1809,  p.  3(X)),  imposing  upon  mine- 
owners  responsibility  for  the  defaults  of  mine 
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managers  and  mine  examiners,  who  are  required 
by  that  act  to  be  selected  by  the  mineowners 
from  those  holding  licenses  issued  by  the  state 
mining  board  created  by  such  statute,  where  it 
is  not  obligatory  upon  the  mineowner  to  select 
a  particular  indiviaual,  or  to  retain  one  when 
selected  if  found  incompetent.— Wilmington  Star 
Min.  Co.  V.  Fulton,  27  S.  Ct.  412,  205  U.  S.  60, 
51  L.  Ed.  708. 

No  privilege  of  American  citizenship  is 
denied  by  the  provision  of  Act  Neb.  April  8, 
1903,  p.  644,  c.  139,  making  it  a  misdemeanor 
to  use  representations  of  the  national  flag  upon 
articles  of  merchandise  for  advertising  pur- 
poses. Judgment  (Neb.  1905)  105  N.  W.  298, 
affirmed.— Halter  v.  State  of  Nebraska,  27  S. 
Ct  419,  205  V.  S.  34,  51  L.  Ed.  696,  lO  Ann. 
Cas.  525. 

Exemption  from  self-incrimination,  though 
secured  as  against  federal  action  by  Const.  IT. 
S.  Amend.  5,  is  not  one  of  the  fundamental 
rights  of  national  citizenship,  so  as  to^  be  in- 
cluded among  the  privileges  and  immunities  of 
citizens  of  the  United  States  which  the  states 
are  forbidden  by  the  fourteenth  amendment  to 
abridge.  Judgment,  State  of  New  Jersey  v. 
Twining  (1906)  64  A.  1073,  73  N.  J.  Law,  683. 
affirmed.— Twining  v.  State  of  New  Jersey,  29 
S.  Ct.  14,  211  if.  S.  78,  53  L.  Ed.  97. 

Privileges  and  immunities  of  citizens  of 
the  United  States  are  not  abridged,  contrary  to 
U.  S.  Const.  Amend.  14,  by  a  state  statute  un- 
der which,  as  construed  by  the  state  courts,  a 
telegraph  company  cannot  limit  its  liability  for 
its  negligent  failure  to  deliver  a  telegram  ad- 
dressed to  a  person  in  another  state.— (1910) 
Western  Union  Telegraph  Ck>.  v.  Commercial 
Milling  Co..  31  S.  Ct.  5^  218  U.  S.  406,  54  L. 
Ed.  1088,  36  L.  R.  A.  (N.  S.)  220,  21  Ann. 
Ca&.  815,  affirming  judgment  Commercial  Mill- 
ing Co.  V.  Western  Union  Telegraph  Co.  (1908) 
115  N.  W.  608,  151  Mich.  425. 

Privileges  or  immunities  of  a  former  con- 
vict as  a  citizen  of  the  United  States  are  not 
abridged  by  bringing  him  after  conviction  be- 
fore the  court  of  another  county  under  Code 
W.  Va.  1906,  c.  165,  §|  1-5,  by  information 
chaifringr  him  with  prior  convictions  and  sen- 
tencing nim  on  verdict  to  additional  punishment 
under  chapter  152,  {§  23,  24.— (1912)  Graham 
V.  State  of  West  Virginia,  32  S.  Ct.  583,  224 
U.  S.  616,  56  L.  Ed.  917,  affirming  judgment 
(1911)  State  V.  Graham,  69  S.  B.  1010,  68  W. 
Va.  248. 

The  privileges  and  immunities  of  railway 
companies  as  citizens  of  the  United  States  are 
not  abridged  bv  Comp.  St.  Neb.  1911,  c  21,  § 
4,  under  which  contributory  negligence  of  an 
injured  train  employ^  will  not  bar  recovery, 
where  it  was  slight  and  that  of  the  company 
n-oss.- Missouri  Pac  R,  Co.  v.  Castle,  32  S. 
Ct  606,  224  U.  S.  541,  56  L.  Ed.  875.     • 

Privileges,  and  immunities  of  citizens  are  not 
constitutionally  abridged  by  Laws  N.  Y.  1903, 
c.  326,  amending  Pen.  Code,  §  550,  making  it  a 
criminal  offense  for  a  secondhand  dealer  to  re- 
ceive stolen  property  belonging  to  railroads,  tele- 
phone and  electric  companies  without  diligent 
inquiry.— Rosenthal  v.  People  of  State  of  New 
York,  33  S.  Ct.  27,  226  U.  S.  200,  57  L.  Ed.  212, 
Ann.  Cas.  1914B,  71,  affirming  judgment  People 
v.  Rosenthal,  90  N.  Ew  991,  197  N.  Y.  394. 

A  corporation  cannot  claim  the  protection 
of  Const.  U.  S.  Amend.  14,  securing  privileges 
and  immunities  of  citizens  of  the  United  States 
against  abridgment  by  laws  of  a  state.— Selover, 
Bates  &  Co.  v.  Walsh,  33  S.  Ct  69,  226  U.  S. 
112,  57  L.  Ed.  146,  affirming  judgment  Walsh  v. 
Selover,  Bates  &  Co.,  ISS  N.  W.  291,  109 
Minn.   136. 

The  state  may  require  a  member  of  a  Greek 
letter  fraternity  at  another  college  to  renounce 
his  allegiance  with  such  fraternity  before  ad- 
mitting him  as  a  student  to  the  state  university^ 


without  denying  him  privileges  as  a  citizen, 
though  the  fraternity  may  be  a  moral  and  disci- 
plinary force.— Waugh  v.  Board  of  Trustees  of 
University  of  Mississippi,  35  S.  Ct  720,  237 
U.  S.  589,  59  L.  Ed.  11^1.  affirming  judgment 
Board  of  Trustees  of  University  of  Mississippi 
T.  Waugh,  62  So.  827,  105  Miss.  623. 

Construing  Act  Aug.  5,  1909,  §  88,  imposing 
an  excise  tax  on  net  income  of  corporation  as 
preventing  a  realty  corporation  from  deducting 
from  gross  income  interest  paid  on  mortgage  in 
excess  of  its  capital  stock,  held  not  unconstitu- 
tional as  an  arbitrary  and  unreasonable  classifi- 
cation.—Anderson  V.  Forty-Two  Broadway  Co., 
36  S.  Ct  17,  239  U.  8.  69.  60  L.  Ed.  152,  re- 
versing judgment  213  P.  777,  130  0.  O.  A.  338. 

Sustaining  a  demurrer  to  evidence  and  entry 
of  decree  in  suit  tried  by  the  court  does  not 
abridge  plaintiff's  privileges  and  immunities  be- 
cause of  Rev.  Laws  Okl.  1910,  §  5039,  providinir 
for  trials  by  jury  where  Oklahoma  Supreme 
Court  in  affirming  the  decree  decided  that  it  was 
required  to  disregard  errors  not  affecting  the 
substantial  rights  of  the  parties,  where  the  trial 
court  made  finding  of  fact.— Porter  v.  Wilson, 
36  S.  Ct  91,  239  U.  S.  170,  60  L.  Ed.  204,  af- 
firming judgment  135  P.  732,  39  Okl.  500. 

Excepting  from  eminent  domain  powen  of 
corporation  organized  to  establish  a  public  wa- 
ter power,  private  residences,  and  lands  of  oth- 
er corporations  having  similar  powers,  and  cot- 
ton factories,  is  too  plainly  reasonable  to  come 
within  condemnation  of  Const.  Amend.  14.— Mt 
Vemon-Woodberr7  Cotton  Duck  Co.  t;  Ala- 
bama Interstate  Power  Co.,  36  S.  Ct.  234,  240 
U.  S.  30,  60  L.  Ed.  507,  affirming  judgment  Ala- 
bama Interstate  Power  Co.  v.  Mt  Vernon- Wood- 
bprry  Cotton  Duck  Co.,  65  So.  287,  186  Ala. 
622. 

No  unconstitutional  discrimination  results 
because  the  Tariff  Act  does  not  compel  owners 
of  houses  to  estimate  their  rental  value  thereof, 
but  those  who  live  in  rented  houses  are  not  al- 
lowed to  deduct  the  rent  paid,  nor  because  farm- 
ers are  permitted  to  omit  from  their  income 
products  of  farms  used  by  their  families  dnrinr 
the  year.— Brushaber  v.  Union  Pac  R.  Co.,  36 
S.  Ct  236,  240  U.  S.  1,  60  L.  Ed.  493. 

Municipal  ordinance  establishing  a  tax  dis- 
trict where  boundary  line  after  running  on  a 
line  not  100  feet  back  from  the  street  jumped 
500  feet,  when  it  encountered  an  undivided  tract, 
and  that  on  the  opposite  side  of  the  street  was 
150  feet  or  240  feet  away,  violates  Const. 
Amend.  14.— Gast  Realty  ft  Investment  Co.  v. 
Sohnoider  Granite  Co.,  36  S.  Ct  254,  240  IT.  S. 
55,  60  L.  Ed.  523,  reversing  judgment  Schneider 
Granite  Co.  v.  Gast  Realty  ft  Inv.  Co.,  168  S. 
W.  687,  259  Mo.  153,  and  rehearing  denied 
Gast  Reahy  ft  Inv.  Co.  v.  Schneider  Granite 
CJo.,  36  S.  Ct  400. 1240  U.  S.  55.  60  L.  Ed.  52a 

^=»207.  PriTileges    and    Immniiities    of 
citizens  of  the  several  states. 

See  10  Cent  Dig.  Const  Law.  Si  «2S-64S. 

A  corporation  foreign  to  any  given  state  can- 
not invoke  the  provision  of  Const  U.  S.  art  4, 
§  2,  cl.  1,  that  ^'citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states,"  against  legisla- 
tion in  that  state  requiring  such  corporation  to 
pay  a  license  for  the  privilege  of  keeping  an 
office  within  its  limits;  corporations  not  being 
citizens  within  the  meaning  of  that  clause. — 
Pembina  Consol.  Silver  Min.  &  MilL  Co.  y. 
Pennsylvania,  125  U.  S.  181,  8  S.  Ct  737,  31 
L.  Ed.  650. 

Code  1873,  f  4059,  making  any  one  In  poe- 
session,  in  the  state,  of  any  Texas  cattle  which 
have  not  wintered  north  of  the  southern  bound- 
ary of  Missouri  or  Kansas  liable  for  damages 
resulting  from  their  being  allowed  to  run  at 
large  and  so  spreading  T^zas  fever,  does  not 
deny  to  citizens  of  other  states  any  rights  and 
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priviieses  accorded  to  citizens  of  Iowa.— Kim- 
xnlBh  V.  BaU,  129  U.  S.  217,  9  S.  Ct  277,  32  L. 
Ed.  695. 

A  decree  of  a  state  court  restrainiiie  citi- 
sens  of  that  state  from  prosecuting  attacnment 
suits  begun  in  another  state,  and  brought  there- 
in in  oi^er  to  evade  the  laws  of  the  first  state, 
does  not  violate  Const,  art  4,  §  2,  which  pro- 
vides that  "the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states."— Cole  v.  Cun- 
ningham, 133  U.  S.  107,  10  S.  Ct  269,  33  L. 
Ed.  538,  affirming  Cunningham  v.  Butler,  142 
Mass.  47,  0.  N.  E.  782,  56  Am.  Bep.  657. 

Gen.  Laws  Minn.  1889,  p.  51,  c.  8,  pro- 
hibiting the  sale  of  dressed  meat  within  any 
municipal  division  of  the  state  unless  the  ani- 
mal was  inspected  there  within  24  hours  before 
it  was  slaughtered,  and  making  the  violation 
thereof  a  misdemeanor,  is  repugnant  to  the  con- 
stitution, entitling  the  citizens  of  -each  state 
to  all  the  privileges  and  immunities  of  citizens 
in  the  several  states. — State  of  Minnesota  v. 
Barber,  136  U.  S.  313,  10  S.  Ct  862,  34  L. 
Bd.  455,  affirming  (C.  C.)  39  F.  641. 

Cen.  Laws  Minn.  1889,  p.  51,  c.  8,  which 
prohibits  the  sale  of  dressed  meat  within  an^ 
municipal  division  of  the  state  unless  the  ani- 
mal was  inspected  there  within  24  hours  be- 
fore it  was  slaughtered,  and  makes  its  violation 
a  misdemeanor,  though  it  purports  to  be  for  the 
protection  of  the  public  health,  in  effect  pro- 
hibits the  importation  of  meats  slaughtered  in 
other  states,  whose  citizens  cannot  reasonably 
conform  to  the  mode  of  inspection  prescribed; 
and  hence  it  is  in  violation  of  that  clause  of  the 
constitution  declaring  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states. — Id. 

A  c6rporation  is  not  a  citizen  within  Const 
lU.  S.  art  4,  §  2,  giving  the  citizens  of  each  state 
all  the  privileges  and  immunities  of  citizens  in 
the  several  states.— Norfolk  &  W.  B.  Co.  v. 
Pennsylvania,  136  U.  S.  114,  10  S.  Ct  958,  34 
L.  Ed.  391,  reversing  114  Pa.  256,  6  A.  45; 
Blake  v.  McClung,  19  S.  Ct.  165,  172  U.  S.  239, 
43  L.  Ed.  432. 

I 

The  selling  of  liquor  is  nof  a  privilege 
which  inheres  in  a  citizen  of  the  state,  and 
hence  the  prohibition  of  such  sales  except  in  a 
manner  prescribed  by  statute  is  within  the  po- 
lice power  of  the  state.— Crowley,  Chief  of  Po- 
lice. V.  Christensen,  137  U.  S.  86,  11  S.  Ct  13, 
34  L.  Bd.  620,  reversing  order  In  re  Christen- 
sen, 43  F.  243. 

Code  Cr.  Proc.  N,  Y,  §1  527,  555,  providing 
that  defendant  appealing  from  a  conviction  of 
crime,  shall  be  admitted  to  bail  only  in  certain 
contingencies,  is  not  repugnant  to  Const  U.  S. 
art  4,  I  2,  guarantying  to  citizens  of  each  state 
all  privileges  of  citizens  in  the  several  states. — 
McKane  v.  Durston,  153  U.  S.  684,  14  S.  Ct 
913,  38  Ll  Ed.  867. 

The  provision  of  the  Tennessee  act  of 
March  19,  1877  (Laws  1877,  c.  31,  §  5),  that  on 
the  insolvency  of  a  foreign  corporation  carrying 
on  business  in  the  state,  "creditors  who  may  be 
residents  of  this  state  shall  have  a  priority  In 
the  distribution  of  assets  •  ♦  ♦  over  all  sim- 
ple contract  creditors  being  residents  of  any 
other  country  or  countries,"  must  be  construi'd 
as  using  the  word  "residents"  as  meaning  the 
sam^  as  "citizens":  and,  as  applied  to  crcdi*- 
tors,  who  are  residents  and  citizens  of  other 
states,  the  provision  is  in  contravention  of  sec- 
tion 2  of  article  4  of  the  constitution  of  the 
United  States,  declaring  that  the  citizens  <if 
each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states. — 
Blake  v.  McClung,  19  S.  Ct  165,  172  U.  S.  239, 
43  L  Ed.  432. 

Giving  priority  to  creditors  residing  in  the 
state  over  those  who  reside  out  of  the  state  in 


distributing  the  assets  of  an  insolvent  corpora- 
tion is  in  violation  of  Const  XJ.  S.  art  4,  pro- 
viding for  equal  privileges  and  immunities  of 
citizens  in  £be  several  states. — Blake  ▼.  Mc- 
Qung,  20  S.  Ct  307,  176  U.  S.  59,  44  L.  Ed. 
871. 

A  preference  in  favor  of  resident  creditors 
of  a  foreign  corporation  over  a  nonresident 
mortgagee  whose  mortgage  is  not  registered 
when  their  debts  are  created,  when  such  pref- 
erence is  not  given  them  over  a  resident  mort- 
gagee, constitutes  an  illegal  discrimination 
against  the  nonresident.- Sully  v.  American  Nat. 
Bank,  20  S.  Ct.  935,  178  U.  S.  289,  44  L.  Ed. 
1072. 

An  unsecured  nonresident  creditor  of  a  for- 
eign corporation  is  entitled,  under  Const.  U. 
S.  art  4,  giving  equal  privileges  and  immuni- 
ties to  the  citizens  of  the  several  states,  to  share 
in  the  distribution  of  its  assets  upon  the  same 
level  as  like  creditors  of  the  company  who  re- 
side within  the  state.— Id. 

No  discrimination  is  made  between  nonresi- 
dent and  resident  mort'^age  creditors  by  Act 
Tenn.  1877,  §  5,  providing  for  a  preference  of 
the  creditors  of  an  insolvent  foreign  corpora- 
tion "over  mortgage  •  ♦  ♦  creditors  for 
debts  made  before  the  registration  of  the  mort- 
gages.—Id. 

Rev.  St.  Ind.  {  8560,  providing  for  assess- 
ment of  omitted  property  oy  the  county  audi- 
tor, without  provision  for  notice  to  any  per- 
son not  a  resident  of  the  county  in  which  the 
omitted  property  is  proposed  to  be  assessed,  is 
not  violative  of  Const.  U.  S.  Amend,  art  14, 
as  denying  to  a  nonresident  executor  any  rights 
or  privileges  thereby  secured  to  him,  where  he 
not  only  had  an  opportunity  to  appear  and 
set  up  any  defense  that  he  had,  but  actually 
did  appear,  and,  after  his  demurrers  and  mo- 
tion to  dismiss  had  been  overruled,  answered 
and  was  fully  heard  in  the  trial  court,  and  his 
objections  to  the  findings  and  rulings  of  that 
court  have  been  heard  and  considered  by  the 
supreme  court  of  the  state.  Judgment,  56  N. 
B.  443,  154  Ind.  196,  affirmed.— Gallup  v. 
Schmidt,  22  S.  Ct  162,  183  U.  S.  300,  46  L. 
Ed.  207. 

The  privileges  and  immunfties  of  citizens 
in  the  several  states  are  not  denied  by  the  pro- 
visions of  Sess.  Laws  Colo.  1885,  p.  335,  for 
the  protection  of  domestic  cattle  against  the 
communication  of  disease  by  cattle  from  other 
states,  where  the  statute  is  equally  applicable 
to  citizens  of  all  states.  Judgment  68  P.  228, 
29  Colo.  333,  affirmed.— Reid  v.  People  of  State 
of  Colorado,  23  S.  Ct  92,  187  U.  S.  137,  47  L. 

Ed.  loa 

None  of  the  privileges  and  immunities  of 
citizens  of  the  state  of  New  York  are  denied 
the  beneficiaries  under  the  will  of  a  nonresident 
by  a  tax  imposed  under  the  New  York  inherit- 
ance tax  law,  on  the  transfer,  under  such  will, 
of  debts  due  the  decedent  by  citizens  of  that 
state.  Decree,  In  re  Blackstone's  Estate,  64  N. 
B.  1118,  171  N.  Y.  682,  affirmed.— Blackstone  v. 
Miller,  23  S.  Ct,  277,  188  U.  S.  189,  47  L.  Bd. 
439. 

The  privileges  and  immunities  of  citizens  in 
the  several  states,  secured  by  Const  U.  S.  art. 
4,  §  2,  par.  1,  to  the  citizens  of  each  state,  are 
not  denied  by  the  provision  of  an  Ohio  statute 
under  which,  as  construed  by  the  highest  court 
of  that  state,  the  right  of  action  created  by  Act 
Pa.  April  15,  1851,  p.  674,  §  19,  in  favor  of 
the  widow  or  personal  representatives  of  one 
whose  death  is  caused  by  negligence,  can  be 
maintained  in  the  Ohio  courts,  only  when  the 
deceased  was  an  Ohio  citizen.  Judgment,  Balti- 
more &  O.  R.  Co.  V.  Chambers  (1905)  76  N.  B. 
91,  73  Ohio  St.  16,  affirmed.- Chambers  v.  Bal-  * 
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timore  &  O.  R.  Co.,  28  S.  Ot  34,  207  U.  S. 
142,  52  L.  Ed.  143. 

Privileges  of  citizens  of  New  Jersey  are 
not  denied  to  the  citizens  of  other  states  by 
Laws  N.  J.  1905,  p.  461,  c.  238,  under  which 
a  riparian  owner  may  be  prevented  from  divert- 
ing the  waters  of  a  stream  of  that  state  into 
any  other  state,  for  use  therein.  Decree,  Mc- 
Carter  v.  Hudson  County  Water  Co.  (1906)  65 
A.  489.  70  N.  J.  Eq.  695,  affirmed.— Hudson 
County  Water  Co.  v.  McCarter,  28  S.  Ct.  529, 
209  I/.  S.  349,  52  L.  Ed.  828,  14  Ann.  Cas.  560. 

Privileges  and  immunities  of  the  citizens  are 
not  abridged  contrary  to  Const  U.  S.  art.  4,  § 
2,  by  Consol.  Laws  N.  Y.  c.  31,  §  14,  providing 
that  only  citizens  of  the  United  States  may  be 
employed  in  public  works  and  that  citizens  of 
New  York  state  must  be  preferred. — Heim  v. 
McCaU,  36  S.  Ct.  78,  230  U.  S.  175,  60  L.  Ed. 
206,  affirming  judgment  108  N.  E.  1095,  214  N. 
Y.  629. 

^=s>208.  Class  legislation. 

8«6  10  Cent  Dig.  Const.  Law,  85  649-977. 

A  city  ordinance  declaring  that  no  person 
owning  or  employed  in  a  public  laundry  "within 
prescribed  limits"  shall  wash  or  iron  clothes^  be- 
tween 10  p.  m.  and  6  a.  m.  is  not  unconstitution- 
al, as  unduly  discriminating  between  different 
classes  engaged  in  the  laundry  business,  because 
its  restrictive  provisions  are  confined  to  a  cer- 
tain locality.— Soon  Hing  v.  Crowley,  113  U.  S. 
703,  5  S.  Ct  730,  28  L.  Ed.  1145. 

*  Act  March  23,  1901  (Laws  1901.  p.  211), 
making  it  unlawful  for  persons  engaged  in  min- 
ing, or  making  excavations  beneath  the  surface 
of  the  earth,  while  searching  for  minerals  or 
other  valuable  substances,  to  work  their  em- 
ployes at  such  labor  more  than  eight  hours  a 
day,  is  not  special  or  class  legislation  because 
applicable  only  to  those  engaged  in  searching  for 
minerals  or  other  valuable  substances  beneath 
the  surface  of  the  earth.  Judgment,  State  v, 
Cantwell  (Mo.)  78  S.  W,  569,  179  Mo.  245.  af- 
firmed.—Cant  well  v.  State  of  Missouri,  26  S. 
Ct  749,  199  U.  S.  602,  50  L.  Ed.  329. 

An  arbitrary  discrimination  forbidden  by 
Const.  Ala.  1875.  Bill  of  Rights,  §§  1,  37,  is  not 
made  by  exemp^on  of  merchants  selling  sew- 
ing machines  at  their  places  of  business  from 
the  license  tax  Imposed  by  Act  Ala.  March  31, 
1911  (Laws  1911,  p.  180)  §§  32,  33f.  on  the  busi- 
ness of  selling  sewing  machines. — Singer  Sew- 
ing Mach.  Co.  V.  BrickeU,  34  S.  Ct  493,  233  U. 
S.  304,  58  L.  Ed.  974. 

Singling  out  persons,  firms,  or  corporations 
engaged  in  mining  and  manufacturing  alone  to 
be  forbidden  to  issue  orders  for  the  payment  of 
labor  not  redeemable  in  money,  as  is  done  by 
Act  Va.  Feb.  13,  1888  (Laws  1887-88,  c,  118 
[Code  1904,  §  3657d]),  amending  and  re-enacting 
Laws  1887,  c.  391,  S  3,  does  not  render  such 
statute  invalid  under  Const.  U.  S.  Amend.  14, 
as  class  legislation.— Keokee  Consol.  Coke  Co.  v. 
Taylor,  34  S.  a.  856,  234  U.  S.  224,  58  L.  Ed. 
1288. 

Discrimination  between  aliens  and  citizens 
by  Consol,  Laws  N.  Y.  c.  31,  §  14,  making  it  a 
misdemeanor  to  employ  aliens  on  public  works, 
is  not  a  violation  of  Const.  U.  S.  Amend.  14, 
relating  to  classification.— Crane  v.  People  of 
State  of  New  York,  36  S.  Ct.  85,  239  U.  S. 
195,  60  L.  Ed.  218,  affirming  judgment  People 
T.  (irane,  108  N.  E.  427,  214  N.  Y.  154,  Ann. 
Cas.  1915B,  1254, 


X.  EQUAI.  PROTECTION  OF  LAWS. 

Denial  of  equal  protection  of  laws  as  ground 
of    appellate    jurisdiction,    see    Courts, 
394(7)  (10).  ^ 

Protection  of  dvil  rights,  see  Civil  Rights^ 


^:»209.   Constltntioi&al      svA'Mititti      In 
general. 

See  10  Cent.  Dig.  Const.  Law,  §  678. 

The  fourteenth  amendment  only  prohibits 
state  legislation.  It  is  not  directed  against  in- 
dividual infringements  of  the  rights  guarantied 
thereby.— avil  Rights  Cases,  109  U.  S.  3,  3  S. 
Ct.  18,  27  L.  Ed.  835. 

The  provision  of  the  fourteenth  amend- 
ment, forbidding  the  states  to  deny  to  any  per- 
son within  their  jurisdiction  the  equal  protection 
of  the  law&  does  not  require  that  the  law  shall 
have  equality  of  operation,  in  the  sense  of  an 
indiscriminate  operation  on  personiT,  merely  as 
such,  but  on  persons  according  to  their  relation. 
It  does  not  prevent  the  states  from  distinguish- 
ing, selecting,  and  classifying  objects  of  legisla- 
tion, within  a  wide  range  of  discretion;  but  a 
classification  must  be  based  upon  some  reason- 
able ground, — some  difference  which  bears  a  just 
and  proper,  relation  to  the  classification,  and 
not  a  mere  arbitrary  selection. — ^^lagoun  v.  Illi- 
nois Trust  &  Savings  Bank,  18  S.  Ct  594,  170 
U.  S.  283,  42  L.  Ed.  1037. 

The  Illinois  state  board  of  equalization, 
when  making  an  assessment  pursuant  to  the 
supposed  command  of  a  writ  of  mandamus,  rep- 
resents the  state — there  being  no  method  of  re- 
viewing its  decision  except  by  judicial  proceed- 
ings for  relief  from  the  assessment — ana  its  ac- 
tion is  therefore  repugnant  to  Const.  U.  S. 
Amend.  14,  if  it  denies  any  one  equal  protec- 
tion of  the  laws  protected  5y  that  amendment 
against  impairment  by  the  state.  Judgment, 
Chicago  Union  Traction  Co.  v.  State  Board  of 
Equalization  (C.  C.  1902)  114  F.  557,  affirm- 
ed.— Raymond  v.  Chicago  Union  Traction  Co., 
28  S.  Ct.  7,  207  U.  S.  20,  52  L.  Ed.  78,  12 
Ann.  Cas.  757;  Same  v.  Chicago  Edison  Co., 
28  S.  Ct  14,  207  U.  S.  42,  52  L.  Ed.  90. 

^=:>210.  Persons  proteoted. 

See  10  Cent  Dig.  Const  Law,  §8  679.  680. 

The  fourteenth  amendment  of  the  federal 
constitution,  declaring  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of»the  laws,  does  not  contemplate  a 
foreign  corporation  doing  business  within  a  state 
as  a  person  who  may  claim  such  privilege. — 
Philadelphia  Fire  Ass'n  v.  People  of  State  of 
New  York,  119  U.  S.  110,  7  S.  Ct  108,  30  L. 
Ed.  342. 

Const  Amend,  art.  14,  (  1*  providing  that 
no  state  shall  *'deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  lawe,*' 
does  not  prohibit  a  state  from  imposing  such 
conditions  upon  foreign  corporations  as  it  may 
choose,  as  a  condition  of  the  admission  within 
its  limits.— Norfolk  &  W.  R.  Co.  v.  Pennsyl- 
vania, 136  U,  S.  114,  10  S.  Ct.  958,  34  L.  Ed. 
394,  reversing  114  Pa.  256,  6  Atl.  45. 

A  railroad  corporation  is  a  person,  with- 
in the  meaning  of  the  fourteenth  amendment 
declaring  that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws.— Smyth  v.  Ames,  18  S.  Ct.  418,  169 
U.  S.  466,  42  L.  Ed.  819,  affirming  decree 
Ames  V,  Union  Pac.  Ry.  Co.  (C.  C.)  64  F.  165. 

A  state  may,  through  judicial  proceedings, 
take  possession  of  the  assets  of  an  insolvent 
foreign  corporation  within  its  limits,  and  dis- 
tribute them  or  their  proceeds  among  creditors, 
according  to  their  respective  rights;  but  it  can- 
not under  the  constitution  .of  the  United  States, 
deny  the  right  of  citizens  of  other  states  to 
participate  in  such  distribution  on  equal  terms 
with  its  own  dtizens.— Blake  v.  MeClun^,  19 
S.  Ct  165,  172  U.  S.  239,  43  L.  Ed.  432. 

A  private  corporation  not  created  by  the 
laws  01  Tennessee,  nor  doing  business  therein 
under  conditions  that  subject  it  to  process  issu- 
ing from  the  courts  of  the  state,  is  not  '^within 
its  jurisdiction,"  so  as  to  invoke  the  protection 
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of  the  provifiion  of  the  foljrteenth  amendment, 
dedaring  that  no  state  shall  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection 
of  the  laws. — Id. 

A  foreign  railway  corporation  which  has 
come  into  the  st^te  in  compliance  with  its  laws, 
and  has  therein  acquired  property  of  a  perma- 
nent nature,  upon  which  it  has  paid  all  state 
taxes,  is  a  person  within  the  jurisdiction  of  the 
state,  and  is  protected  by  the  equal  protection 
of  the  laws  clause  of  Const,  U.  S.  Amend.  14, 
against  the  imposition,  under  Code  Ala.  1907, 
$§  2391-2400,  of  an  additional  franchise  tax 
for  the  privilege  of  doing  business  within  the 
state^  where  no  such  tax  is  imposed  upon  do- 
mestic corporations  carrying  on  a  similar  busi- 
ness.—Southern  Ry.  Co.  V.  Greene,  30  -S.  Ct. 
287,  216  U.  S.  400,  54  L.  Ed.  536,  17  Ann.  Cas. 
1247,  reversing  judgment  (1909)  49  So.  404; 
Louisville  &  N.  R.  Co.  v.  Gaston,  30  S.  Ct.  291, 
216  U.  S.  418,  54  L.  Ed.  542,  reversing  judg- 
ment (1909)  49  So.  412. 

Discrimination  against  resident  aliens  under 
Anti-Alien  Labor  Law,  Ariz,  renders  the  statute 
invalid  under  Const.  U.  S.  Amend.  14,  as  deny- 
ing the  equal  protection  of  the  laws.^— Truax  v. 
Raich,  36  S.  Ct  7,  239  U.  S.  33,  60  L.  Ed.  131, 
affirming  order  (D.  C.)  Raich  v.  Truax,  219  F. 
273. 

$=>211.   Nature  of  diseriminations  pro- 
Hlbitod  in  eeneral. 

See  10  Cent.  Dig.  Const.  Law,  §  678. 

The  thirteenth  amendment  relates  only  to 
slavery  and  involuntary  servitude  (which  it 
abolishes);  and,  although  it  establishes  free- 
dom in  the  United  States,  and  congress  may 
probably  pass  laws  directly  enforcing  its  pro- 
visions, yet  such  legislative  power  extends  only 
to  the  subject  of  slavery  and  its  incidents;  and 
the  denial  of  equal  accommodations  in  inns, 
public  conveyances,  and  places  of  public  amuse- 
ment (forbidden  by  Act  Cong.  March  1,  1875; 
18  Stat.  335)  imposes  no  badge  of  slavery  or 
involuntary  servitude  upon  the  party,  but,  at 
most,  infringes  rights  which  are  protected  from 
state  aggression  by  the  fourteenth  amendment. — 
Civil  Rights  Cases,  109  U.  S.  3,  3  S.  Ct.  18,  27 
U  Ed.  835. 

An  ordinance  whose  provisions  are  within 
the  police  power  of  a  city  to  enact  will  not  be 
held  void  on  the  ground  that  the  motive  of  its 
framers  was  to  discriminate  against  a  certain 
class,  where  such  motive  does  not  appear  from 
the  language  of  the  ordinance,  nor  from  its  en- 
forcement— Soon  Hing  v.  Crowley,  113  U.  S. 
703,  5  S.  Ct.  730,  28  L.  Ed.  1145. 

The  equal  protection  of  the  laws  is  not 
denied  by  a  state  statute,  passed  in  the  exercise 
of  its  power  over  foreign  corporations,  incor- 
porating a  local  benevolent  society  with  the  same 
name  as  that  of  a  voluntary  state  association 
whose  charter  had  been  withdrawn  by  the 
foreign  corporation  that  issued  it,  and  conferring 
upon  such  society  the  exclusive  right  of  grant- 
ing subcharters  in  the  state.  Decree  (1905)  51 
S.  E.  166,  104  Va.  197,  affirmed.— National 
Council,  Junior  Order  United  American  Me- 
chanics of  United  States  v.  State  CJouncil  of 
Virginia,  Junior  Order  United  American  Me- 
chanics of  Virginia,  27  S.  Ct.  46,  203  U.  S. 
151,  51  L.  Ed.  132. 

The  substantial  difference  in  point  of 
harmful  result,  which,  so  far  as  the  case  as 
made  e^owb,  may  exist,  affords  a  reasonable 
basis,  under  the  equal  protection  of  the  laws 
clause  of  the  federal  Constitution,  for  the  ex- 
emption of  pumping  from  wells  not  penetrating 
the  rock,  and  such  pumping  as  is  done  for  oth- 
er purposes  than  collecting  and  vending,  as  a 
separate  commodity,  the  carbonic  acid  gas  con- 
tamed  in  mineral  waters,  from  the  operation 
of  the  provisions  of  Laws  N.  Y.  1908,  c.  429, 
prohibiting  the  pumping  or  artificially  drawing 


of  unnatural  quantities  of  mineral  waters  from 
a  common  underground  source  of  supply,  and 
wasting  them  to  the  injury  and  impairment  of 
other  proprietors. — (1911)  Lindsley  v.  Natural 
Carbonic  Gas  Co.,  31  S.  Ct.  337,  220  U.  S.  61, 
55  L.  Ed.  369,  Ann.  Cas.  1912C,  160,  affirm- 
ing decree  (C.  C.  1909)  170  F.  1023. 

There  is  such  a  substantial  difference  be- 
tween the  carrying  on  of  business  by  corpora- 
tions and  the  same  business  when  conducted  by 
a  private  firm  or  individual  as  would  justify — 
even  were  the  principles  of  the  fourteenth 
amendment  to  the  federal  Constitution  appli- 
cable— the  excise  imposed  by  Act  Aug.  5,  1909, 
c.  6.  §  38,  36  Stat  112  (U.  S.  Comp.  St  Supp. 
1909,  p.  844),  upon  the  carrying  on  or  the  doing 
of  business  in  a  corporate  or  quasi  corporate 
capacity.— Flint  v.  Stone  Tracy  Co.,  31  S.  Ct 
342,  220  U.  S.  107,  55  L.  Ed.  389,  Ann.  Cas. 
1912B,  1312. 

A  state  statute  prohibiting  existence  of 
Greek  letter  fraternities  in  state  institutions 
held  not  to  deny  equal  protection  of  the  laws, 
because  construed  not  to  apply  to  students  al- 
ready entered. — Waugh  v.  Board  of  Trustees  of 
University  of  Mississippi,  35  S.  Ct  720,  237 
U.  S.  589,  59  L.  Ed.  1131,  affirming  judgment 
Board  of  Trustees  of  University  of  Mississippi 
V.  Waugh.  62  So.  827,  105  Miss.  623. 

^=»212.   Exercise  of  police  po'wer  in  sen- 
oral. 

See  10  Cent  Dig.  Const  Law,  SS  684,  706. 

Lack  of  any  exception  in  favor  of  adults 
certified  by  a  registered  physician  to  be  unfit 
subjects  for  vaccination  does  not  render  in- 
valid Rev.  Laws  Mass.  c.  75,  §  137,  authoriz- 
ing compulsory  vaccination  by  local  boards  of 
health,  as  denying  the  equal  protection  of  the 
laws,  although  an  exception  m  favor  of  chil- 
dren in  like  condition  is  made  by  section  139  of 
that  act,  since  the  statute  is  equally  applicable 
to  all  adults.  Judgment,  Commonwealth  v. 
Pear.  66  N.  E.  719,  183  Mass.  242,  67  L.  R.  A. 
935,  and  Same  v.  Jacobson,  Id.,  affirmed. — 
Jacobson  v.  Commonwealth  of  Massachusetts, 
25  S.  Ct.  358,  197  U.  S.  11,  49  L.  Ed.  W3,  3 
Ann.  Cab.  765. 

The  exception  in  favor  of  newspapers,  i>eri- 
odicals,  books,  pamphlets,  etc.,  on  which  shall 
be.  printed  representations  of  the  national  flag, 
disconnected  from  any  advertisement,  which  is 
made  by  Act  Neb.  April  8,  1903,  p.  644.  c.  139, 
prohibiting  the  use  of  representations  of  the 
national  flag  for  advertising  articles  of  mer- 
chandise, does  not  make  such  statute  repugnant 
to  Const.  U.  S.  Amend.  14,  &s  denying  the  equal 
protection  of  the  laws.  Judgment  (Neb.  1905) 
105  N.  W.  298,  affirmed.— Halter  v.  State  of 
Nebraska,  27  S.  Ct  419,  205  U.  S.  34,  ,51  L. 
Ed.  696,  10  Ann.  Cas.  525. 

Equal  protection  of  the  laws  is  not  de- 
nied an  owner  of  property  in  the  residential 
section  of  Boston  by  the  discrimination  or 
classification  made  between  the  commercial  and 
residential  sections  of  that  city  by  Pub.  Acts 
Mass.  1904,  p.  283,  c.  333,  and  Acts  1905,  p. 
309,  c.  383,  limiting  the  height  of  buildings  m 
the  commercial  district  to  125  feet,  and  in  the 
residential  districts  to  from  80  to  100  feet. 
Judgment  (1907)  79  N.  E.  745,  193  Mass.  364, 
118  Am.  St.  Rep.  523.— Welch  v.  Swasey,  29 
S.  Ct  567,  214  U.  S.  91,  53  L.  Ed.  923, 

Singling  out  bituminous  coal  mines  and 
omitting  block  coal  mines  when  requiring  en- 
tries in  not  less  than  a  prescribed  width,  as  is 
done  by  Burns*  Ann.  St  Ind.  1908.  §  8582,  does 
not  deny  the  equal  protection  of  the  laws. — 
Barrett  v.  State  of  Indiana,  33  S.  Ct.  692,  229 
U.  S.  26,  57  L.  Ed.  1050.  affirming  judgment 
93  N.  B.  543,  175  Ind.  112. 

The  legislative  assumption  that  unnaturaliz- 
ed foreign-born  residents  are  peculiarly  a  source 
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of  danger  to  wild  life  Is  not  so  unwarranted  as 
to  invalidate  as  denyine:  the  full  protection  of 
the  laws :  P.  L.  Pa.  1909,  p.  466,  prohibiting  the 
killing  of  any  wild  bird  or  animal  by  any  for- 
eign-born person  except  in  defense  of  person  or 
proi;)erty  and  prohibiting  any  such  person  from 
owning  or  being  possessed  of  a  shot  gun  or 
rifle.— 5*at8one  v.  Commonwealth  of  Pennsyl- 
vania, 34  S.  Ct  281,  232  U.  S.  138.  58  L.  Ed. 
539,  affirming  judgment  Commonwealth  v.  Pat- 
sone,  79  A.  928.  231  Pa.  46. 

A  police  regulation  is  subject  to  equal  pro- 
tection of  the  laws  clause  of  Const.  U.  S.  Amend. 
14.— Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Vosburg, 
35  S.  Ct  675,  238  U.  S.  56,  59  L.  Ed.  1199, 
L.  R.  A.  1915E.  953,  reversing  judgment  Vos- 
burg  V.  Atchison..  T.  &  S.  F.  Ry.  Co.,  130  P. 
667,  89  Kan.  114. 

Equal  protection  of  the  laws  is  not  denied 
by  an  ormnance  prohibiting  the  emission  of 
dense  smoke  in  portions  of  a  city,  where  it  ap- 
plies to  all  coming  within  its  terms,  though 
certain  businesses  are  not  included. — Northwest- 
ern Laundry  v.  City  of  Des  Moines,  36  S.  Ct. 
206,  239  U.  S.  486,  60  L.  Ed.  396. 

^=»213.   Control       over       KOTernn&ental 
agenoies  in  general. 

^e  prohibitions  and  guaranties  of  Const. 
U.  S.  Amend.  14,  are  addressed  to  and  control, 
not  only  the  state,  but  also  every  person,  wheth- 
er natural  or  juriaical,  who  is  repository  of  state 
power. — Home  Telephone  &  Telegraph  Co.  v. 
City  of  Lofl  Angeles,  33  S.  Ct.  312,  227  U.  S. 
278.  57  L.  Ed.  510. 

A  case  where  a  state  officer  uses  his  power 
to  the  doing  of  acts  forbidden  by  Const.  U.  S. 
Amend.  14,  is  within  such  amendment,  if  the 
commission  of  the  wrong  is  rendered  possible, 
or  is  aided  by  state  authority  lodged  in  the 
wrongdoer.— Id. 

Acts  done  under  an  ordinance  passed  under 
a  power  conferred  by  a  state  are  within  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion.—Id. 

Congress  may,  by  classification  or  otherwise, 
favor  the  widespread  circulation  of  newspapers 
and  periodicals,  though  the  legislation .  discrim- 
inates against  the  public  and  in  favor  of  such 
publications  and  their  publishers. — ^Lewis  Pub. 
Co.  V.  Morgan,  33  S.  Ct.  867,  229  U.  S.  288, 
57  L.  Ed.  1190. 

^s»214.  Discrimination     hy     reason     of 
race,  color,  or  condition. 

8oe  10  Cent.  Dig.  Const  Law,  IS  714-724. 

^=»215.>  — — i  In  seneraL 

See  10  Gent  Dig.  Const  Law,  S9  714,  710,  717,  719, 
7a. 

The  surviving  brothers  and  sisters  of  a  col- 
ored ireedman,  dying  intestate,  who  were  the 
children  of  a  born  slave  and  were  thiemselves 
born  slaves,  are  not  denied  the  equal  protection 
of  the  laws,  contrary  to  Const  Amend.  14,  by 
a  decision  of  thp  state  court  construing  Shan- 
non's Code,  Tenn.  §  4163,  preferring  brothers 
and  sisters  of  an  intestate  dying  without  issue 
over  the  husband  or  widow,  as  applying  only 
to  brothers  and  sisters  bom  free,  with  the  re- 
sult that  the  intestate's  real  property  acquired 
by  him  while  he  was  a  freedman  passed  to  his 
widow  under  section  4165. — Jones  v.  Jones,  34 
S.  Ct.  937,  234  U.  S.  615,  68  L.  Ed.  1500. 

^=:>218.  — ^-  Pnblic  conveyances* 

See  10  Cent  Dig.  Const  Law,  §  716. 

A  state  may  without  infringing  Const  U. 
S.  Amend.  14,  require  separate  but  equal  ac- 
commodations for  the  white  and  negro  races-^ 
McCabe  v.  Atchison.  T.  &  S.  F.  R.  Co..  35  S. 
Ct.  69,  235  U.  S.  151.  59  L.  Ed.  169,  affirming 
decree  186  P.  966,  109  C.  C.  A.  110. 

The  doctrine  that  a  state  statute,  though 
fair  on  its  face,  may  be  so  oppressively  admin- 
istered as  to  be  an  unconstitutional  discrimina- 


tion by  the  state,  is  not  applicable  where  it  is 
the  administration  of  the  provisions  of  a  sepa- 
rate coach  law  b^  carriers  which  is  claimed  to 
produce  the  discrimination.— Id. 

So  much  of  the  Oklahoma  separate  coach 
law  as  permits  carriers  to  provide  i^eeping  cars, 
dining  cars,  and  chair  cars  fov  white  persons, 
and  to  provide  no  similar  accommodations  for 
negroes,  denies  the  latter  the  equal  protection 
of  the  laws  guaranteed  by  Const.  U.  S.  Amend. 
14.-Id. 

^=s>220.  — —  Pnblic  schools. 

See  10  Cent  Dig.  Const.  Law.  i  728. 

A  decision  by  a  state  court,  denying  an  in- 
junction against  the  maintenance  by  a  board  of 
education  of  a  high  school  for  white  children, 
while  failing  to  maintain  one  for  colored  chil- 
dren also,  for  the  reason  that  the  funds  were 
not  sufficient  to  maintain  it  in  addition  to  need- 
ed primary  schools  for  colored  children,  does  not 
constitute  a  denial  to  colored  persons  of  the 
equal  protection  of  the  law  or  eoual  privil^res  of 
citizens  of  the  United  States.  Judgment  Board 
of  Education  of  Richmond  County  v.  Cumming, 
29  S.  E.  488,  103  Ga.  641.  affirmed.— Cummine 
V.  Board  of  lEducation  of  Richmond  County,  20 
S.  Ct  197,  175  U.  S.  528,  44  L.  Ed.  262. 

^=»221.  «—  Constitntion  of  Jnrles. 

See  10  Cent  Dig.  Const  Law,  I  724;    10  Cent  Dig. 
Civil  R.  9  6. 

The  omission  or  refusal  of  officers  to  include 
negro  citizens  in  a  list  from  which  jurors  might 
be  drawn  is  not,  as  to  a  negro  subsequently 
brought  to  trial,  a  denial  of  the  equal  protection 
of  the  laws.— Smith  v.  State  of  Mississippi,  162 
U.  S.  592,  16  S.  Ct  900,  40  L.  Ed.  1082. 

The  fact  that  a  law  confers  on  the  jury 
commissioners  judicial  iK>wers  in  the  selection 
of  citizens  for  jury  services  does  not  involve  a 
conflict  with  Const  U.  S.  Amend,  art.  14. — 
Murray  v.  State  of  Louisiana,  163  U.  S.  101, 
16  S.  Ct  990,  41  L.  Ed.  87. 

The  provision  of  the  Mississippi  constitu* 
tion  and  the  laws  passed  pursuant  thereto  pre- 
scribing the  qualifications  of  voters  and  of 
grand  and  petit  jurors,  and  investing  the  ad- 
ministrative officers  with  a  large  discretion  in 
determining  what  citizens  have   the  necessary 

?[ualifications,  cannot  be  held  repugnant  to  the 
ourteenth  amendment  merely  on  a  showing  that 
they  may  operate  as  a  discrimination  against 
the  colored  race,  in  the  absence  of  proof  of  an 
actual  discrimination  in  the  case  under  con- 
sideration.—Williams  V.  State  of  Mississippi,  18 
S.  Ct  583,  170  U.  S.  213,  42  L.  Ed,  1012. 

The  exclusion  of  all  persons  of  the  African 
race  from  a  grand  jury  which  finds  an  indict- 
ment against  a  negro  in  a  state  court,  when 
they  are  excluded  solely  because  of  their  race 
or  color,  denies  him  the  equal  protection  of  the 
laws  in  violation  of  Const.  U.  S.  Amend.  14, 
whether  such  exclusion  is  done  through  the  ac- 
tion of  the  legislature,  throu/^h  the  courts,  or 
through  the  executive  or  administrative  officers 
of  the  state.  Judgment  46  S.  W.  236,  48  S. 
W.  508;  39  Tex.  Cr.  R.  345,  reversed.— Carter 
V.  State  of  Texas,  20  S.  Ct  687,  177  U.  S.  442, 
44  L.  Ed.  839. 

A  denial  of  the  equal  protection  of  the 
laws  is  made  by  a  ruling  of  a  state  court  upon 
a  motion  to  quash  an  indictment  because  of 
the  exclusion  of  negroes  from  the  erand  jury 
lists,  by  which  such  motion,  though  but  two 
printed  octavo  pages  in  length,  was  struck  fiom 
the  files  under  the  color  of  local  practice  for 
prolixity,  because  it  contained  an  alleeation 
that  certain  provisions  of  the  newly  adopted 
state  Constitution,  claimed  to  have  the  effect  of 
disfranchising  negroes  because  of  their  race, 
worked  as  a  reason  and  consideration  in  the 
minds  of  the  jury  commissioners  for  theit  ac- 
tion.—Rogers  V.  State  of  Alabama,  24  S.  Ct 
1 257,  192  U.  S.  226,  48  L.  Ed.  417. 
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A  discrimination  against  negroes  because 
of  their  race,  in  the  selection  of  grand  or  petit 
jurors,  forbidden  by  CJonst.  U.  S.  Amend.  14, 
is  not  shown  by  verified  written  motions  to 
quash,  respectively,  the  indictment  and  the  pan- 
el of  petit  jurors,  charging  such  discrimination, 
where  no  evidence  was  either  introduced  or  of- 
fered to  establish  the  facts  stated  in  the  mo- 
tions. Judgment  (Tex.  Cr.  App.)  83  S.  W.  300, 
affirmed.— Martin  v.  State  of  Texas,  26  S.  Ct 
338.  200  U.  S.  316.  50  L.  Ed.  497. 

No  discrimination  against  negroes  be- 
cause of  their  race,  in  the  selection  of  the 
grand  Jury,  is  made  by  Laws  S.  C.  1902,  p. 
1066,  I  2,  giving  the  jury  commissioners  the 
right  to  select  electors  of  good  moral  character, 
such  as  they  may  deem  qualified  to  serve  as  ju- 
rors, being  persons  of  sound  judgment  and  free 
from  all  legal  exceptions.— (1910)  Franklin  v. 
State  of  South  Carolina.  30  S.  Ct.  640,  218  U. 
S.  161,  54  L.  Ed.  980,  affirming  judgment  State 
V.  Franklin  (1908)  60  S.  E.  953,  80  S.  C.  332. 


i— —  Compttteiioy  as  witnesses. 

See  10  Cent.  Dig.  Const.  Law,  i  720. 

The  exclusion  of  Chinese  as  witnesses  un- 
der Act  Cong.  Nov.  3.  1893,  c.  14.  |  2,  28  Stat 
7  [U.  S.  Comp.  St.  1901,  p.  13221,  to  prove  the 
fiact  that  a  Chinaman  claiming  the  right  as  a  mer- 
chant t6  re-enter  the  United  States  had  been 
engaged  as  such  for  a  year  before  his  departure, 
is  not  violative  of  constitutional  guaranties. 
Judgment,  In  re  U  Sin^.  86  F.  896,  30  C. 
C.  A.  451,  affirmed.— Li  Sing  v.  United  States, 
21  S.  Ct.  449, 180  U.  S.  486,  45  L.  Ed.  634. 


—  Pimishment  of  orline. 

See  10  Cent.  Dig.  Const  Law,  |  722. 

Code  Ala.  |  4184,  fixes  the  punishment  for 
the  crime  of  adultery  or  fornication  when  com- 
mitted by  "any  man  and  woman."  Id.  §  4189, 
fixes  a  much  greater  punishment  when  the  crime 
is  committed  by  **any  white  person  and  any 
negro."  Held^  that  the  crimes  specified  are 
separate  and  distinct  offenses ;  that  the  two  sec- 
tions are  entirely  consistent  with  each  other; 
and  section  4189  is  not  in  conflict  with  the 
provision  of  the  fourteenth  amendment,  that 
no  state  shall  deny  to  any  person  the  equal 
protection  of  the  laws.— Pace  v.  State  of  Ala- 
bama. 106  U.  S.  583,  1  S.  Ct  637,  27  L.  Ed. 
207. 

Discrimination  against  Chinese  persons  in 
the  administration  of  a  municipal  ordinance 
making  it  unlawful,  either  to  exhibit  gambling 
implements  in  a  barred  or  barricaded  nouse  or 
room,  or  to  visit  such  a  house  or  room  where 
gambling  instruments  are  exhibited,  is  not  suf- 
ficiently shown  to  enable  the  Supreme  Court  of 
the  United  States  to  declare  such  ordinance  void, 
as  denying  the  equal  protection  of  the  laws;  in 
reviewuig  the  refusal  of  a  state  court  to  grant 
habeas  corpus  to  one  convicted  of  a  violation  of 
the  ordinance,  by  a  stipulation  between  the  par- 
ties, recited  in  the  order  discharging  the  writ, 
that  the  facts  are  as  set  forth  in  the  petition, 
where  such  petition  merely  avers  that  tne  ordi- 
nance is  enforced  *'solely  and  exclusively  against 
persons  of  the  Chinese  race,  and  not  otherwise," 
and  contains  no  allegation  that  the  conditions 
and  practices  against  which  the  ordinance  is 
directed  do  not  exist  exclusively  among  the 
Chinese,  or  that  there  are  o^her  offenders,  as  to 
whom  it  is  not  enforced.— Ah  Sin  v.  Wittman, 
25  8.  Ct  756.  198  U.  S.  500,  49  L.  Ed.  1142. 

A. person  sentenced  under  the  Michigan  in- 
determinate sentence  act  (Pub.  Acts  1903,  No. 
136).  after  having  been  twice  before  convicted 
of  felony,  is  not  denied  the  equal  protection  of 
the  laws  because  he  is  deprived  by  that  act, 
of  the  priyilege  therein  accorded  to  other  con- 
victs at  the  end  of  the  minimum  term  of  the 
sentence   to   make   application   for   parole,   al-< 


though  the  statute  gives  no  bearing  upon  the 
question  of  prior  conviction. — Ughbanks  v.  Arm- 
strong, 28  S.  Ct  372,  208  U.  S.  481,  52  L.  Ed. 
582. 

^=»224.  Dlsorlmiiuitlon  by  reason  of  sex. 

See  10  Cent  Dig.  Const  Law,  i  725. 

A  municipal  ordinance  which  prohibits  liq- 
uor sellers  from  providing  wine  rooms  or  oth- 
er places  where  females  may  be  supplied  with 
liquor,  and  from  permitting  females  to  be  or 
remain  for  that  purpose  where  liquor  is  sold  or 
in  any  place  adjacent  thereto  or  connected  there- 
with, and  from  employing  females  to  wait  or 
attend  upon  any  person  therein,  and  which  for- 
bids females  from  remaining  in  any  such  place 
and  waiting  and  attending  upon  any  person,  or 
soliciting  drinks  therein,  is  a  valid  exercise  of 
the  police  power,  not  repugnant  to  the  federal 
Constitution.— Cronin  v.  Adams,  24  S.  Ct.  219, 
192  U.  S.  108,  48  L.  Ed.  365,  affirming  Adams 
V.  Cronin,  69  P.  590,  29  Colo.  488,  63  L.  R.  A. 
61 :  Cronin  v.  City  of  Denver,  24  S.  Ct,  220, 
192  U.  S.  115,  48  L.  Ed.  368,  affirming  69  P. 
1125,  29  Colo.  503. 

^=»225.  Disorlminatloii  as  to  loealities. 

See  10  Cent  Dig.  Const  Law,  H  681,  682. 

A  state  law  which  places  five  towns  in  a 
class  by  themselves,  organizes  them  into  a  mu- 
nicipal corporation,  casts  upon  them  the  bur- 
den of  constructing  and  maintaining  highways 
and  bridges,  and  subjects  them  to  a  different 
control  in  respect  thereto  from  other  towns, 
is  within  the  province  of  the  state  legislature, 
and  not  a  denial  of  the  equal  protection  of  the 
laws.— Williams  v,  Eggleston,  18  S.  Ct  617, 
170  U.  S.  304,  42  L.  Ed.  1047, 

A  discrimination  between  agricultural  lands 
and  other  lands,  in  respect  to  the  rights  of  a 
city  to  annex  them,  is  not  in  violation  of  con- 
stitutional guaranty  of  equal  protection  of  the 
laws,  as  it  is  within  the  power  of  the  state 
to  classify  objects  of  legislation.— Clark  v.  City 
of  Kansas  City,  20  S.  Ct  284,  176  U.  S..114, 
44  L.  Ed.  392. 

A  registration  law  applicable  to  cities  hav- 
ing more  than  300,000  inhabitants  (Act  Mo. 
May  31,  1895),  being  held  valid  by  the  highest 
r^niirt  of  the  state  under  the  state  constitution, 
does  not  deny  to  citizens  residing  in  the  only 
City  of  the  state  which  has  a  population  of 
300,000  the  equal  protection  of  the  laws,  al- 
though it  may  be  thought  to  be  less  effectual  in 
protecting  the  right  of  voting  than  the  statute 
applicable  to  other  cities.  Judgment  State  v. 
Mason,  55  S.  W.  636,  155  Mo.  486,  affirmed. 
—Mason  v.  State  of  Missouri,  21  S.  Ct  125,  179 
U.  S.  328,  45  L.  Ed.  214. 

The  equal  protection  of  the  laws  is  not  de- 
nied by  a  state  local  option  law  under  which 
the  traffic  In  intoxicating  liquors  may  be  made 
a  crime  in  certain  territory  and  permitted  else- 
where. Judgment,  70  N.  B.  1131,  68  Ohio  St 
688,  affirmed.— State  of  Ohio  ex  rel.  Lloyd  v. 
Dollison,  24  S.  Ct.  703,  194  U.  S.  445,  48  L. 
Ed.  1062. 

* 

The  fact  that  the  tenement  house  act  (Laws 

1901,  p.  912,  c.  334.  §  100,  as  amended  by  Laws 

1902,  P...937.  c.  352.  §  47)  is  applicable  to  tene- 
ment houses  in  cities  of  the  first  class  only  does 
not  render  it  a  violation  of  the  fourteenth 
amendment  to  the  United  States  Constitution, 
forbidding  any  state  to  deny  to  any  person  with- 
in its  jurisdiction  equal  protection  of  the  laws. 
Judgment,  Tenement  House  Department  of  Ci- 
ty of  New  York  v.  Moeschen  (1904)  72  N.  B. 
231,  179  N.  Y.  326,  70  L.  R.  A.  704,  103  Am. 
St.  Rep.  910,  affirmed.— Moeschen  v.  Tenement 
House  Department  of  City  of  New  York,  27  S. 
Ct.  781,  203  U.  S.  583,  51  L.  Ed.  328. 
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^s»926.  Exereise    of  power    of   oa&iaent 
domain. 


— »  Froeedvre. 

Even  if  the  courts  of  a  state  have  nniform- 
ly  construed  a  state  statute  as  requiring  con- 
demnation proceedings  to  be  had  before  a  jury 
of  inquest,  instead  of  a  common-law  jury,  pre- 
sided over  by  a  judge,  a  subsequent  determina- 
tion by  them  in  a  given  case  that  the  proceedings 
must  be  had  before  a  common-law. jury  is  a 
mere  change  in  mode  of  procedure,  and  not  a  de- 
nial of  the  equal  protection  of  the  laws,  contra- 
ry to  the  the  fourteenth  amendment.— Backus  v. 
Fort  St.  Union  Depot  Co.,  18  S.  Ct  445,  169  U. 
S.  557,  42  Ll  Ed.  853. 

^=9229.  Taxation  of  property. 

See  10  Cent  Dig.  Const  Law,  5  C36. 

Act  Ky.  April  3,  1878  (Bull.  &  F.  Gen.  St 
Ky.  1881,  p.  1019),  providing  for  annual  re- 
ports of  the  chief  officer  of  each  railroad  com- 
pany of  the  length  of  his  road,  and  for  a  board 
of  equalization  to  ascertain  the  value  and  ad- 
just the  assessment  thereof,  and  which,  in  effect, 
classifies  railroad  property  as  a  separate  class 
for  the  purposes  of  taxation,  is  not  for  that  rea- 
son invalid,  as  denying  the  company  the  equal 
protection  of  the  laws,  within  the  meaning  of 
the  fourteenth  amendment — Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Kentucky,  115  U.  S.  321,  6  S. 
Ct.  57,  29  h,  Ed.  414. 

Act  May,  1879,  as  amended  by  Act  1881, 
imposes  a  specific  tax  on  persons  engaged  in  sell- 
ing liquors  at  wholesale,  or  in  soliciting  or  tak- 
ing orders  for  such  liquors  to  be  shipped  into  the 
state,  without  a  like  tax  upon  persons  engaged 
in  the  like  business  in  reference  to  liquors  man- 
ufactured in  the  state.  Held,  that  such  law  is 
not  devested  of  its  constitutional  character  by  a 
subs^uent  law  imposing  a  greater  tax  upon  all 
persons  engaged  in  the  business  of  manufactur- 
ing or  selling  liquors  in  the  state.— Walling  v. 
Michigan,  116  U.  S.  446,  6  S.  Ct  454,  29  U  Ed. 
691. 

Act  N.  Y.  May  26,  1881,  c.  361,  provides 
that  every  corporation,  with  certain  exceptions, 
doing  business  in  the  state,  shall  be  subject  to 
a  tax,  upon  its  "corporate  franchise  or  busi- 
ness," to  the  amount  of  one-quarter  of  a  mill 
upon  its  capital  stock  for  each  1  per  cent 
of  its  dividends,  where  they  amount  to  6  per 
cent,  on  its  capital,  a  less  rate  to  be  paid  where 
the  dividends  are  less  than  6  per  cent.  Heldf 
that  the  statute  is  not  unconstitutional,  as  de- 
priving any  person,  natural  or  artificial,  of  the 
equal  protection  of  the  laws ;  for,  under  its  pro- 
visions, all  corporations  of  the  same  kind  are 
subject  to  the  same  tax.— Home  Ins.  Co.  v.  Peo- 
ple of  State  of  New  York,  134  U.  S.  594, 10  S. 
Ct.  593,  33  L.  E>d.  1025,  affirming  judgment 
People  V.  Home  Ins.  Co.,  92  N.  Y.  328. 

A  state  statute  distributing  for  purposes  of 
taxation  the  rolling  stock  and  personal  property 
of  railroad  companies  among  the  several  coun- 
ties traversed  by  the  road^  and  subjecting  it  to 
the  varying  rates  of  taxation  prevailing  therein 
(Act  Ga.  Oct.  16,  1889),  instead  of  tanng  it  in 
the  county  of  its  principal  office,  as  is  done  in 
the  case  of  individuals  and  other  corporations,  is 
not  a  discrimination,  in  violation  of  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States.— Columbus  Southern  Ry.  Co.  v. 
Wright,  151  U.  S.  470,  14  S.  Ct  396,  38  L. 
Ed.  238,  affirming  judgment  89  Ga.  574,  15  S. 
E.  293. 

Under  Act  Ind.  March  6, 1891,  providing  for 
assessment  of  railroad  property  for  taxation  by 
a  state  board,  the  fact  that  but  one  hearing  be- 
fore the  board  is  given  to  railroad  companies, 
while  the  ordinary  taxpayer,  whose  property  is 
assessed  by  county  officials,  after  hearing  be- 
fore them,  has  a  right  of  appeal  and  a  hearing 
before  the  state  board,  does  not  deny  the  rail- 
road companies  the  equal  protection  of  the  laws. 


—Pittsburgh,  C,  C.  &  St  L.  Ry.  Co.  v.  Backus, 
154  U.  S.  421,  14  S.  Ct.  1114,  38  L.  Ed.  1031, 
and  Indianapolis  &  V.  R.  Co.  v.  Same,  154  U. 

5.  438,  14  S.  Ct  1114,  38  L.  Ed.  1040,  affirm- 
ing judgment  133  Ind.  625,  33  N.  E.  432. 

A  citizen  of  another  state,  whose  land  is  sub- 
ject to  the  law  of  Louisiana  allowing  the  public 
to  impose  servitude  on  such  land,  without  com- 
pensation, for  the  purpose  of  making  and  re- 
pairing levees,  cannot  complain  that  he  was  de- 
nied the  equal  protection  or  the  laws,  if  the  state 
law  was  impartially  administered.— Eldridge  v. 
Trezevant,  160  U.  S.  452,  16  S.  Ct  345,  40  L. 
Ed.  490. 

The  "Nichols  Law"  (Ohio  Rev.  St  IS  2777- 
2780),  providing  that  the  taxable  value  <^  the 
property  of  telegraph,  telephone,  and  express 
companies  shall  be  determined  with  reference 
to  the  value  of  the  entire  capital  stock,  does 
not  deny  to  such  companies  the  equal  protec- 
tion of  the  laws.— Sanford  v.  Poe,  17  S.  Ct 
305,  165  U.  S.  194,  41  L.  Ed.  683,  affirming  de- 
cree 69  F.  646,  16  O.  C.  A.  305. 

Act  Ind.  March  6,  1893,  imposing  on  ex- 
press, telegraph,  telephone,  and  sleeping-car 
companies  a  penalty  of  5  per  cent  for  nonpay- 
ment of  taxes,  does  not  deny  such  companies 
the  equal  protection  of  the  laws. — Western 
Union  Tel.  Co.  v.  State  of  Indiana,  17  S.  Ct. 
345,  165  U.  S.  304,  41  L.  Ed.  725. 

A  state  statute  (Laws  Pa.  1891,  p.  240) 
giving  banks  the  right  to  elect  to  collect  from 
shareholders  and  pay  into  the  state  treasury  a 
tax  of  eight  mills  on  the  dollar  on  the  pdr  value 
of  the  shares,  in  lieu  of  the  regular  tax  of  four 
mills  on  each  dollar  of  the  actual  value  there- 
of, does  not  deny  **the  equal  protection  of  the 
laws"  guarantied  b^  the  fourteenth  amendment 
to  the  federal  constitution,  though  it  may  result 
in  some  banks  paying  less  than  others  on  the  ac- 
tual value  of  their  property.— Merchants'  & 
Manufacturers'  Nat.  Bank  v.  Commonwealth  of 
Pennsylvania,  17  S.  Ct  829,  167  U.  S.  461,  42 
L.  Ed.  236. 

Laws  Or.  1882,  p.  64,  providing  for  the  tax- 
ation of  the  mortgagee's  interest  in  land  as  real 
estate,  regardless  of  the  residence  of  the  mort- 
gagee, does  not  deny  him  the  equal  protection  of 
the  laws.— Savings  &  Loan  Soc.  v.  Multnomah 
County,  18  S.  Ct  392,  169  U.  S.  421,  42  L.  Ed. 
803,  affirming  decree  (C  C.)  60  F.  31. 

The  amount  of  property  exempted  from  a 
state  inheritance  tax  is  entirely  in  the  discre- 
tion of  the  state  legislature,  and,  whether  much 
or  little,  does  not  render  the  law  invalid,  as 
denying  the  equal  protection  secured  by  the 
fourteenth  amendment— Magoun  v.  Illinois 
Trust  &  Savings  Bank,  18  S.  C7t  594, 170  U.  S. 
283,  42  L.  Ed.  1037. 

State  inheritance  tax  laws  may  discriminate 
between  relatives*  and  between  them  and  stran- 
gers, and  grant  exemptions,  without  denying  the 
equal  protection  of  the  laws,  in  violation  of 
the  fourteenth  amendment  to  the  federal  con- 
stitution.— Id. 

The  provision  of  the  Illinois  inheritance 
tax  law,  imposing  on  legacies  to  strangers  to 
the  blood  3  per  cent  on  legacies  of  110.000  or 
less,  4  per  cent  on  legacies  between  $10,000 
and  $20,000,  5  per  cent  on  legacies  between 
$20,000  and  $50,000,  and  6  per  cent  on  all 
above  $50,000,  creates  a  reasonable  classifica- 
tion, and  is  not  a  discrimination  amounting  to  a 
denial  of  the  equal  protection  of  the  laws. — ^Id. 

The  provision  of  0>n8t.  W.  Va«  art  13,  { 

6,  exempting  tracts  of  land  of  less  than  1,000 
acres  from  certain  forfeitures  under  the  tax 
ia^'S  to  which  larger  tracts  are  made  liable,  is 
not  a  denial  to  the  owners  of  larger  tracts  of 
the  equal  protection  of  the  laws  guarantied  by 
the  federal  constitution.— King  v.  MuUins,  IH  ■ 
S.  Ct  925,  171  U.  S.  404,  43  L.  Ed.  214. 
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A  corporation  is  not  denied  the*  equal  pro- 
tection of  the  laws  by  Laws  N.  Y.  1857,  c. 
456,  §  3,  which,  as  construed  by  the  highest 
court  of  the  state,  provides  an  opportunity,  in 
assessing  the  property  of  a  corporation,  to  cor- 
rect an  undervaluation  first  made  by  the  as- 
sessors, without  giving  the  same  opportunity 
to  correct  an  undervaluation  of  the  property 
of  individuals,  so  long  as  the  corporation  is  not 
assessed  on  any  property  not  legally  taxable, 
or  taxed  beyond  the  actual  value  of  its  prop- 
erty, and  there  is  no  proof  of  any  general  cus- 
tom to  undervalue  the  property  of  individuals. 
Judgment,  53  N.  E.  1130,  158  N.  Y.  709,  affirm- 
ed.—People  of  State  of  New  York  v.  Barker, 
21  S.  Ct  121,  179  U.  S.  279,  45  U  Ed.  190. 

Where  the  state  reserved  the  power  to  al- 
ter, amend,  or  repeal  a  statute  constituting  a 
contract  with  a  corporation  exempting  it  from 
ordinary  taxes,  the  passage  of  a  statute  there- 
after Which  attempted  to  preserve  all  the  obli- 
gations of  the  corporation  in  favor  of  the  state, 
but  to  take  away  from  the  corporation  the  con- 
sideration on  the  part  of  the  state  on  which  the 
duty  of  the  corporation  to  pay  a  gross-receipt 
tax  rested,  was  invalid,  as  denying  such  cor- 
poration the  equal  protection  of  the  laws.  St. 
Louis  County  v.  Duluth  &  I.  R.  R.  Co.,  80  x\. 
W.  626,  77  Minn.  433,  reversed.— Duluth  &  I. 
R.  R.  Co.  V.  St.  Louis  County,  21  S.  Ct,  124, 
179  U.  S.  302,  45  L.  Ed.  201. 

The  refusal  to  deduct  the  value  of  real  es- 
tate owned  in  other  states  by  a  national  bank 
from  the  value  of  its  shares  of  stock  does  not 
make  an  unlawful  discrimination  against  such 
banks  under  Rev.  St  U.  S.  §  5219  [U.  S.  Comp. 
St.  1901,  p.  35021,  or  deny  them  the  equal  prof- 
tection  of  the  laws,  where  such  a  deduction  is 
not  authorized  by  the  laws  of  the  state  in  valu- 
ing shares  of  stock  of  other  corporations.  Judg- 
ment 61  P.  560,  21  Utah,  324,  56  L.  R.  A.  346, 
affirmed.— Commercial  Nat  Bank  v.  Chambers, 
21  S.  Ct  863,  182  U.  S.  556,  45  L.  Ed.  1227. 

Rev.  St  Ind.  §  8560,  providing  for  the  as- 
sessment of  omitted  property  by  the  county  au- 
ditor, without  provision  for  notice  to  any  per- 
son not  a  resident  of  the  county  in  which  such 
omitted  property  is  proposed  to  be  assessed,  is 
not  violative  of  Const.  U.  S.  Amend,  art.  14. 
as  denying  a  nonresident  executor  the  equal 
protection  of  the  law,  where  he  not  only  had 
an  opportunity  to  appear  and  set  up  any  de> 
fense  that  he  had,  but  actually  did  appear,  and 
after  his  demurrers  and  motion  to  dismiss  had 
been  overruled,  answered  and  ^as  fully  heard 
in  the  trial  court,  and  his  objections  to  the 
findings  and  rulings  of  that  court  have  been 
heard  and  considered  bv  the  supreme  court  of 
the  state.  Judgment  56  N.  B.  443,  154  Ind. 
196,  afllrmed.— Gallup  v.  Schmidt,  22  S.  Ct  162, 
183  U.  S.  300,  46  L.  Ed.  207. 

Railroad  companies  are  not  denied  the 
equal  protection  of  the  laws  by  Laws  Fla.  1885, 
c.  3558,  requiring  the  comptroller  to  assess  the 
taxes  for  1879,  1880,  and  1881  upon  such  rail- 
road property  as  had  escaped  taxation  for  such 
years,  without  providing  for  the  assessment  of 
taxes  for  those  years  on  other  property  not  pre- 
viously assessed  therefor,  general  legislation 
having  provided  that  railroad  property  should 
be  assessed  by  the  comptroller  and  real  estate 
by  the  county  treasurer.  Judgment,  Reynolds 
V.  Florida  Cent  &  P.  R.  Co.,  28  So.  8G1,  42 
Fla.  387,  affirmed.— Florida  Cent  &  P.  R.  Co. 
V.  Reynolds,  22  S.  Ct  176,  183  U.  S.  471,  46 

L.  Ed.  283. 

• 

A  transfer  tax  law,  which  is  construed  as 
subjecting  to  taxation  remainders  created  by 
a  will  before  the  precedent  estates  terminate 
and  the  remainders  vest  in  possession,  is  not  in 
viols  tion  of  Const.  U.  S.  Amend,  art.  14,  as  de- 
priving  the   owners   of   such    property   of   the 


equal  protection  of  Hie  laws.— Orr  v.  Oilman, 
22  S.  Ct  213,  183  D.  S.  278,  46  L.  Ed.  196. 

The  New  York  transfer  tax  law  (Laws 
1897,  c.  284),  providing  for  the  taxation  of  the 
exercise  of  the  power  of  appointment  derived 
from  the  disposition  of  property  made  either 
before  •  or  after  the  passage  of  that  act,  '  as 
though  the  property  belonged  absolutely  to  the 
donee  of  the  power  and  had  been  bequeathed  or 
devised  by  him  by  will,  does  not  infringe  Const. 
U.  S.  Amend,  art.  14,  as  depriving  the  owners 
of  such  property  of  the  equal  protection  of  the 
laws  of  New  York,  though  construed  by  the 
highest  court  of  the  state  to  aoply  to  the  exer- 
cise by  a  son  among  his  children  of  a  power 
of  appointment  given  him  in  the  will  of  his 
father,  who,  under  the  law  as  it  stood  at  the 
time  of  his  death,  had  a  legal  right  to  transfer 
by  will  his  property  to  such  appointees  with- 
out any  limitation  then  imposed  on  the  exer- 
cise of  that  right. — Id. 

No  unconstitutional  discrimination  against 
nonresident  stockholders  in  domestic  corpora- 
tions is  made  by  Pub.  Acts  Conn.  1897,  c.  153, 
§  2,  providing  for  the  assessment  of  such  stock 
at  its  market  value,  with  no  deduction  on  ac- 
count of  real  estate  held  by  the  corporation, 
although  provision  for  such  deduction  in  as- 
sessing resident  stockholders  is  made  by  Gen. 
St.  Conn.  §  3836,  as  amended  by  Pub.  Acts 
Conn.  1889,  c.  63,  since  nonresident  stockhold- 
ers pay  no  local  taxes,  but  simply  contribute  so 
much  to  the  general  expenses  of  the  state, 
while  the  resident  stockholders  pay  no  tax  to 
the  state,  but  only  to  the  municipality  in  which 
they  reside.  Judgment,  State  v.  Travelers'  Ins. 
Co.,  47  A.  299,  73  Conn.  255,  affirmed.— Travel- 
ers' Ins.  Co.  r.  State  of  Connecticut,  22  S.  Ct. 
673,  185  U.  S.  364,  46  L.  Ed.  949. 

The  equal  protection  of  the  laws  is  not  de- 
nied by  the  Illinois  inheritance  tax  law  because, 
under  that  statute  as  interpreted  and  enforced 
by  the  state  courts,  certain  life  estates  may  be 
taxed  when  the  remainder  is  to  lineal  descend- 
ants of  the  decedent,  but  not  when  the  remain- 
der is  to  collateral  heirs  or  strangers  in  blood. 
Judgment  59  N.  E.  798,  189  111.  472,  59  L. 
R.  A.  807,  affirmed.— Billings  v.  People  of  State 
of  lUinois,  23  S.  Ct  272,  188  U.  S.  97,  47  L. 
Ed.  400. 

The  imposition  of  a  tax,  under  the  New 
York  inheritance  tax  law,  on  the  transfer,  un- 
der the  will  of  a  nonresident,  of  debts  due  the 
decedent  by  residents  of  that  state,  does  not 
violate  the  fourteenth  amendment  to  the  fed- 
eral constitution.  Decree,  In  re  Blackstone's 
Estate,  64  N.  E.  1118,  171  N.  Y.  682,  affirmed. 
-Blackstone  v.  MUler,  23  S.  Ct  277,  188  U.  S. 
189,  47  L.  Ed.  439. 

The  equal  protection  of  the  laws  is  not  de- 
nied by  tne  provisions  of  Code  Ala.  1886,  § 
453,  cl.  13,  ana  Code  1806,  §  3911,  cl.  14,  for 
the  taxation  of  railroad  stock,  because  of  the 
exemption  of  stock  in  domestic  railroads  and 
in  others  that  list  substantially  all  their  prop- 
erty for  taxation. — Kidd  v.  State  of  Alabama, 
23  S.  Ct  401,  188  U.  S.  730,  47  L.  Ed.  (569. 

A  street  railway  company  is  not  denied  the 
equal  protection  of  the  laws  by  a  municipal 
tax  on  its  business  at  a  rate  of  $100  per  mile 
or  fraction  of  a  mile  of  its  trackage  in  the 
city  streets,  because  a  steam  railway,  making 
an  extra  charge  for  local  deliveries  of  freight 
brought  over  its  road  from  outside  the  city,  is 
not  subjected  to  this  tax.  Judgment  41  S.  E. 
592,  115  Ga.  137,  affirmed.- Savannah,  T.  &  I. 
of  H.  Ry.  V.  City  of  Savannah,  25  S.  Ct  690, 
198  U.  S.  392,  49  L.  Ed.  1097. 

The  exemption  of  the  subsurface  street 
railway  in  New  York  city  from  the  operation 
of  the  special  fiihnchise  tax  authorized  by 
Laws  N.  Y.  1899,  c.  712.  does  not  make  that 
statute  invalid,  as  denying  the  owners  of  the 
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surface  street  railways  in  tliat  city  the  equal 
protection  of  the  laws.  Judgments  67  N.  E. 
69.  174  N.  Y.  417,  63  L.  K.  A.  884,  105  Am. 
St.  Rep.  674,  affirmed,  and  80  N.  Y.  S.  85, 
79  App.  Div.  183,  reversed.— People  of  State 
of  New  York  ex  rel.  Metropolitan  Street  Ry. 
Co/  V.  State  Board  of  Tax  Com'rs,  25  5.  Ct. 
705,  199  U.  S.  1,  50  L.  Ed.  65,  4  Ann.  Cas. 
381;  People  of  State  of  New  York  ex  rel. 
Brooklyn  City  R.  Co.  v.  Same,  25  S.  Ct.  713, 
199  U.  S.  48,  50  L.  Ed.  79;  People  of  State 
of  New  York  ex  rel.  Twenty-Third  St.  R.  Co. 
V.  Same,  25  S.  Ct.  715,  199  U.  S.  53,  50  L. 
Ed.  85. 

Brothers  and  sisters  of  a  decedent  may  be 
subjected  to  the  burden  of  the  inheritance  tax 


imposed  bv  St.  Cal.  1893,  p.  193,  as  amended 
by  St.  Cal.  1899,  p.  10,  without  denying  them 
toe  equal  protection  of  the  laws  guarantied  by 


Const.  U.  S.  Amend.  14,  although  such  legisla- 
tion does  not  impose  any  tax  on  such  strangers 
to  the  blood  as  the  wife  or  widow  of  a  son  or 
the  husband  of  a  daughter  of  the  decedent.  De- 
cree, In  re  CampbelVs  Estate,  77  P.  674.  143 
CaL  623.  affirmed.— Campbell  t.  State  of  Cali- 
fornia, 26  S.  Ct.  182,  200  U.  S.  87,  50  L. 
Ed.  382. 

Excluding  foreign  corporations  from  the 
exemption  from  an  inheritance  tax  in  favor  of 
property  devised  for  educational  or  religious 
uses,  which  is  made  by  Act  III.  May  10, 
1901  (Laws  1901,  p.  268)  amending  Laws  III. 
1895.  p.  301,  does  not  deny  the  equal  protection 
of  the  laws.  Judgment.  In  re  Speed's  Estate 
(1905)  74  N.  E.  809,  216  111.  23,  affirmed.— 
Board  of  Education  of  the  Kentucky  Annual 
Conference  of  Methodist  Episcopal  Church  v. 
People  of  State  of  Illinois,  27  S.  Ct  171,  203 
U.  S.  553,  51  L.  Ed.  314,  8  Ann.  Cas.  157. 

Successions  which  have  been  finally  closed 
and  administered  upon  may  be  exempted  from 
the  inheritance  tax  imposed  by  Act  La.  June  28, 
1904,  without  rendering  such  statute  void  as 
making  an  arbitrary  classification  which 
amounts  to  a  denial  of  the  equal  protection  of 
the  laws,  where  the  highest  state  court  makes 
the  validity  of  the  tax  depend  upon  this  classi- 
fication, by  deciding  that  the  state  can  tax 
the  property  until  it  has  passed  out  of  the 
succession  of  the  testator.  Judgment,  Succes- 
sion of  Levy  (1905J  39  So.  37.  115  La.  377,  af- 
firmed.—Cahen  V.  Brewster,  27  S.  Ct  174,  203 
U.  S.  543,  51  L.  Ed.  310,  8  Ann.  Cas.  215. 

Assessing  the  franchises  and  other  prop- 
erty of  certain  corporations  at  a  different  rate 
and  by  different  method  from  that  emploved  for 
other  corporations  of  tha  same  class  for  the 
same  year,  which  results  in  enormous  dispari- 
ty and  discrimination,  denies  the  equal  protec- 
tion of  the  law  protected  by  Const  IJ.  S. 
Amend.  14,  against  impairment  by  a  state. 
Judgment.  Chicago  Union  Traction  Co.  v.  State 
Board  of  Equalization  (C.  C.  1902)  114  F. 
557,  affirmed.— Raymond  v.  Chicago  Union 
Traction  Co.,  28  S.  Ct  7,  207  U.  S.  20,  52 
L.  Ed.  78,  12  Ann.  Cas.  757;  Same  v.  Chi- 
cago Edison  Co.,  28  S.  Ct  14,  207  U.  S.  42, 
52  L.  Ed.  90. 

The  equal  protection  of^  the  laws  is  not 
denied  by  the  taxation  of  distilled  spirits  in 
bonded  warehouses  in  the  state,  provided  for 
by  Act  Ky.  March  29.  1902  (Acts  1902.  p.  226, 
c.  102).  under  which  the  warehouseman  is  made 
liable  to  pay  the  tax,  and  is  given  a  lien  on  the 

Property  for  the  amount  paid.  Judgment  (1900) 
4  S.  W.  654.  29  Ky.  Law  Rep.  TO5.  affirmed. 
— ^Thompson  v.  Commonwealth  of  Kentucky. 
28  S.  Ct.  533,  209  U.  S.  340,  52  L.  Ed.  822. 

The  grantee  in  a  tax  deed  cannot  claim  to 
have  been  denied  the  equal  protection  of  the 
laws  by  Pub.  Laws  Mich.  1897,  p.  294,  No.  229, 
requiring  the  giving  of  notice  to  the  original 
owners  to  cut  off  the  right  of  redemption,  on 
the  theory  that,  by  the  proceedings  under  the 


tax  laws,  the  state  acquired  an  absolute  title, 
which  it  conveyed  by  the  tax  deed,  and  that 
the  statute  operated  to  divest  such  title  and 
transfer  it  to  another. — Rusch  v.  John  Duncan 
Land  &  Mining  Co.,  29  S.  Ct  172,  211  U.  S, 
526,  53  L.  Ed.  312. 

The  equal  protection  of  .the  laws  is  not  de- 
nied by  the  imposition  of  the  inheritance  tax 
provided  for  by  Laws  N.  Y.  1887,  p.  921,  c. 
713,  upon  certain  bequests  of  personalty  by  a 
nonresident  decedent  owning  both  real  and  per- 
sonal property  within  the  state  because,  under 
that  statute,  the  tax  could  not  be  collected  if 
the  only  property  belonging  to  the  decedent  sit- 
uated within  the  state  was  personalty.  Judg- 
ment (1906)  In  re  Lord's  Estate,  79  N.  B. 
1110,  186  N.  Y.  549,  affirmed.— Lord  v.  Glynn, 
29  S.  Ct  186»  211  U.  S.  477,  53  L.  Ed.  290. 

The  provisions  for  the  forfeiture  of  land 
titles  to  the  state  for  failure  to  list  and  pay 
taxes  thereon  for  certain  specified  years,  made 
by  Act  Ky.  March  15.  1906.  c.  22,  art  3,  do 
not  denv  the  equal  protection  of  the  laws  be- 
cause, in  the  application  of  such  statute,  it 
can  only  meet  conditions  such  as  are  embraced 
within  the  law  in  a  part  of  the  counties  of  the 
state.— (1911)  Kentucky  Union  Co.  v.  Common- 
wealth of  Kentucky,  31  S.  Ct  171,  219  U.  S. 
140,  55  L.  Ed.  137,  affirming  judgments  (1907) 
106  S.  W.  260,  127  Ky.  667,  and  (1908)  108  S. 
W.  931.  128  Ky.  610,  111  S.  W.  362,  33  Ky. 
Law  Rep.  857. 

Landowners  who  did  not  acquire  their  title 
until  after  the  delinquencies  had  occurred  can- 
not claim  to  have  oeen  denied  the  equal  pro- 
tection of  the  laws  by  the  application  to  tnem 
of  the  provisions  of  Act  Ky.  March  15.  1906, 
c.  22,  art  3,  for  the  forfeiture  of  such  lands  to 
the  state,  because  of  the  failure  of  the  owners 
to  list  lands  for  taxation  and  pay  the  taxes 
thereon  for  certain  specified  years. — Id. 

The  tax  measured  by  the  value  of  the  prop- 
erty, authorized  by  Laws  N.  Y.  1896.  c.  908. 
when  property  is  transferred  by  deed  intended 
to  take  enect  upon  the  death  of  the  grantor,  is 
one  in  the  nature  of  an  excise  tax  on  the  trans- 
fer, and  is  not  void  as  denying  the  equal  pro- 
tection of  the  laws  guaranteed  by  Ck>nst  U.  S. 
Amend.  14,  because  lacking  in  the  elements  of 
uniformity,  and  equality  required  in  the  as- 
sessment of  property  taxes.— (1912)  Keeney  ▼. 
Comptroller  of  State  of  New  York.  32  S.  Ct 
105,  222  U.  S.  525,  56  L.  Ed.  299,  38  L.  R,  A. 
(N.  S.)  1139,  affirming  judgment  (1909)  In  re 
Keeney's  Estate,  87  N.  E.  428,  194  N.  Y.  281. 

Subjecting  to  the  tax  authorized  by  Laws 
N.  Y.  1896,  c.  908.  a  transfer  of  property  by 
deed  intended  to  take  effect  at  the  de<ith  of  the 
grantor,  without  taxing  transfers  intended  to 
take  effect  upon  the  death  of  some  person  other 
than  the  grantor,  or  upon  the  happening  of  a 
certain  or  contingent  event,  does  not  involve 
such  a  discrimination  as  to  deny  the  equal  pro- 
tection of  the  laws  guaranteed  by  the  fourteenth 
amendment  to  the  federal  Constitution.— Id. 

Taxing  shares  of  foreign  corporations  own- 
ed by  citizens  under  Burns'  Ann.  St  Ind.  1908, 
i§  10,143,  10,233,  10,234,  does  not  deny  equal 
protection  of  laws  because  with  domestic  cor- 
porations the  property,  and  not  the  shares,  are 
taxed.— Darnell  v.  State  of  Indiana,  33  S.  Ct 
120,  226  U.  S.  390.  57  L.  Ed.  267,  affirminir 
judgment  90  N.  E.  769,  174  Ind.  143. 

Exempting  property  of  telephone  companies 
whose  gross  annual  receilpts  do  not  exceed  ^500 
from  ad  valorem  tax  imposed  by  Pub.  Acts 
Mich.  1909.  No«  49.  does  not  render  the  statute 
invalid  under  Const.  U.  S.  Amend.  14,  as  de- 
nying the  equal  protection  of  the  laws,  where 
the  companies  taxed  are  those  organized  for 
profit  and  the  untaxed  enterprises  are  mutual 
or  co-operative.— Citizens*  Telephone  Co.  v.  Ful* 
ler.  33  S.  Ct.  &33.  229  U.  S.  322,  57  L.  Ed. 
1206,  affirming  decree  (C.  C.)  The  Michigan  Tel- 
*  ephone  Tax  Cases,  185  F.  634. 
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A  foreign  corporation  which  has  paid  all 
the  local  taxes  assessed  against  it  ana  has  a 
leasehold  for  storerooms  in  the  state  is  not  de- 
nied the  equal  protection  of  the  laws  by  the  ex- 
action under  St.  Mass.  1909,  c.  490,  of  an  ex- 
cise tax  for  doing  business  within  the  state, 
though  domestic  corporations  may  be  favored 
under  such  statute.— Baltic  Min.  Co.  v.  Com- 
monwealth of  Massachusetts,  34  S.  Ct.  15,  231 
tJ.  S.  68,  58  L.  Ed.  127.  affirming  judgments  93 
N.  B.  831,  207  Mass.  381 ;  S.  S.  White  Dental 
Mfg.  Co.  V.  Same,  98  N.  E.  105G,  212  Mass.  35. 

Depositors  in  national  banks  are  not  denied 
the  equal  protection  of  the  laws  by  the  tax 
Imposed  under  P.  S.  Vt.  §§  804-820,  on  inter- 
est-bearing deposits  because  depositors  in  state 
banks  are  exempted  from  taxation  on  their 
deposits  up  to  $2,000  on  which  the  depositors 
are  locally  taxable.— Clement  Nat.  Bank  v. 
State  of  Vermont,  34  S.  Ct.  31,  231  U.  S.  120, 
58  L.  Ed.  147,  affirming  judgment  State  ▼. 
Clement  Nat  Bank,  78  A.  944,  84  Vt.  167, 
Ann.  Cas.  1912D,  22. 

Requiring  savings  banks  to  include  in  their 
assets  mortgages  on  Minnesota  real  estate  on 
which  the  registration  tax  has  been  paid  under 
Laws  Minn.  1907,  c.  328  (Gen.  St.  1913,  |§ 
2301-2309),  does  not  contravene  the  equal  pro- 
tection, of  Uie  laws  clause  of  Const.  Amend.  14, 
in  view  of  the  privileges  as  to  taxation  enjoy- 
ed by  savings  banks  under  Rev.  Laws  Minn. 
1905,  f  839.— Farmers'  &  Mechanics'  Sav.  Bank 
of  Minneapolis  v.  State  of  Minnesota,  34  S.  Ct. 
354,  232  U.  S.  516.  58  L.  Ed.  706,  reversing 

S'  Ldgment  State  v.  Farmers*  &  Mechanics'  Sav. 
ank    of   Minneapolis,    130   N.    W.   445,    114 
Minn.  95. 

Railway  companies  are  not  arbitrarily  dis- 
criminated against,  contrary  to  the  equal  pro- 
tection of  the  laws  clause  of  the  fourteenth 
amendment  of  the  United  States  Constitution, 
by  the  excise  tax  imposed  on  gross  earnin;2:s  by 
Act  May  31,  1911  (102  Ohio  Laws^  p.  224),  be- 
cause other  public  utilities  within  the  state 
are  not  included. — In  re  Ohio  Tax  Cases,  34 
S.  Ct.  372,  232  U.  S.  576,  58  L.  Ed.  737,  af- 
firming decree  (D.  C.)  Ohio  River  &  W.  Ry. 
Co.  V.  Dittey.  203  F.  537. 

There  is  no  denial  of  the  equal  protection 
of  the  laws  in  the  imposition  on  a  foreign  rail- 
way company  under  Laws  Ark.  1911,  p.  67,  in 
addition  to  the  general  property  tax,  of  an  an- 
nual franchise  tax  for  the  privilege  of  transact- 
ing intrastate  business. — St.  Louis  Southwestern 
Ry.  Co.  V.  State  of  Arkansas  ex  rel.  Norwood, 
35  S.  Ct  99,  235  IT.  S.  350,  59  L.  Ed.  265, 
affirming  decree  152  S.  W.  110,  106  Ark.  321. 

Nothing  in  Const.  U.  S.  Amend.  14,  imposes 
iron-clad  rules  on  states  as  to  internal  taxation 
or  prevents  double  taxation  so  long  as  ine<}ual- 
ity  is  not  based  on  arbitrary  discriminations. 
—Id. 

Taxation  of  memberships  in  chamber  of 
commerce  does  not  deny  equal  protection  of  the 
laws  under  Const  Amend.  14,  because  of  exemp- 
tion from  taxation  of  churches,  fraternal  orders, 
etc.— Rogers  v.  Hennepin  County,  36  S.  Ct.  265, 
240  U.  S.  184,  60  L.  Ed.  594,  affirming  judg- 
ment 145  N.  W.  112,  124  Minn.  539. 

Mining  company  and  their  stockholders  are 
not  denied  equal  protection  of  the  laws  nor  de- 
prived of  property  without  due  process  of  law 
contrary  to  Const.  Amend.  5,  by  income  tax,  be- 
cause of  discrimination  in  allowance  for  de- 
preciation from  depletion  of  ore  deposits.— Stan- 
ton V.  Baltic  Mining  Co.,  36  S.  Ct.  278,  240 
U.  S.  103,  60  L.  Ed.  546. 

A  fund  placed  in  trust  in  a  foreign  state, 
the  creator  reserving  to  himself  an  absolute 
power  of  control  and  receiving  the  income,  may 
be  subjected  to  an  inheritance  tax  in  the  dom- 
icile state  without  violating  (3onst  Amend.  14. 
— Bullen  V.  State  of  Wisconsin,  36  S.  Ct  473, 


240  U.  S.  625.  60  L.  Ed.  &30,  affirming  judf* 
ment  In  re  BuUen's  Estate,  128  N.  W.  109, 
143  Wis.  512,  139  Am.  St  Rep.  1114. 

^=9230.  Ideenses  and  lioense  taxes. 

See  10  Cent.  Dig.  Const  Law,  8  687. 

On  April  4,  1873,  an  act  was  passed  in 
Pennsylvania  requiring  foreign  insurance  com- 
panies doing  business  in  that  state  to  pa^  a  tax 
of  3  per  cent,  upon  the  premiums  received  by 
them  in  the  state.  By  Laws  N.  Y.  1865,  c.  694, 
as  amended  by  Laws  N.  Y.  1875,  c.  60,  it  is  pro- 
vided '  that  whenever  the  law  of  the  state  in 
which  a  foreign  company  doing  business  in  New 
York  is  incorporatea  requires  license  fees  from 
companies  incorporated  in  New  York,  and  do- 
ing busiUess  in  that  state,  greater  in  amount 
than  the  laws  of  New  York  require  from  foreign 
companies,  such  foreign  company  doing  busi- 
ness in  New  York  shall  be  required  to  pay  to 
the  New  York  superintendent  of  insurance  an 
amount  equal  to  that  imposed  by  the  law  of 
such  state  upon  companies  incorporated  in  New 
York.  A  fire  insurance  company  organized  un- 
der the  laws  of  Pennsylvania,  applied,  in  1872, 
for  admission  to  the  state  of  New  York,  and  re- 
ceived annual  licenses  from  year  to  year.  An 
action  was  brought  to  recover  license  fees  for 
the  year  1881,  under  'the  New  York  acts  of 
1865  and  1875.  Held  that,  a  corporation  being 
a  mere  creation  of  local  law,  and  obtaiuing 
recognition  in  another  state  only  upon  the  con- 
ditions imposed  by  it,  and  the  license  tax  in 
question  being  a  prere<niisite  to  the  admission 
of  the  defendant  into  New  York,  the  defend- 
ant is  not  a  "person  within  the  jurisdiction" 
of  New  York  with  reference  to  the  subject  in 
controversy,  and  within  the  meaning  of  the 
fourteenth  amendment  to  the  United  States 
constitution.— Fire  Ass'n  of  Philadelphia  v.  Peo- 
ple, 119  U.  S.  110,  7  S.  Ct  108.  30  L.  Ed.  342. 

Act  Pa.  June  7,  1879,  providing  that  for- 
eign corporations  shall  pay  a  license  for  the 
privilege  of  keeping  an  office  within  the  state, 
IS  not  in  conflict  with  Const.  U.  S.  Amend.  14, 
providing  that  no  state  shall  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection 
of  its  laws,  since  the  statute  acts  uniformly  on 
all  foreign  corporations  within  the  state.— Pem- 
bina Consol.  Silver  Mining  &  Milling  Co.  v. 
Pennsylvania,  125  U.  S.  181,  8  S.  Ct.  737,  31 
L.  Ed.  650. 

The  ordinance  of  the  city  and  county  of  San 
Francisco  prohibiting  the  issuance  of  a  retail 
liquor  dealer's  license  to  any  person  who  has  not 
first  obtained  the  written  consent  of  a  majority 
of  the  police  commissioners,  and  providing  that, 
in  case  of  refusal  in  the  first  instance  such  con- 
sent shall  be  given  upon  the  written  recom- 
mendation of  not  less  than  12  citizens  owning 
real  estate  in  the  block  or  square  in  which  the 
business  is  to  be  carried  on,  is  a  valid  exercise 
of  the  police  power  of  the  state  and  municipal- 
ity, and  not  in  contravention  of  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States,  providing  that  no  citizen  shall  be  de- 
prived of  the  equal  protection  of  the  laws. — 
Crowley  v.  Christensen,  137  U.  S.  86,  11  S. 
Ct.  13,  34  L.  Ed.  620,  reversing  order  (C.  C.) 
In  re  Christensen,  43  F.  243. 

The  New  York  statute  imposing  a  fran- 
chise tax  upon  corporations  doing  business  in 
the  state  (Laws  1880,  c.  542,  §  3,  as  amended 
by  Laws  1885,  c.  359)  is  not  unconstitutional 
as  denying  to  corporations  organized  under  the 
laws  of  other  states  equal  protection  because 
it  exempts  from  the  tax  corporations  wholly  en- 
gaged in  manufacturing  or  mining  within  the 
state,  since  it  makes  no  discrimination  between 
domestic  corporations  and  those  of  other  states 
in  that  regard.— People  of  State  of  New  York 
ex  rel.  Parke,  Davis  &  Co.  v.  Roberts,  19  S.  Ct. 
58.  70,  171  U.  S.  658.  43  L.  Ed.  323,  affirming 
judgment  44  N.  B.  1127,  149  N.  Y.  608,  which 
affirms  36  N.  Y.  S.  368,  91  Hun,  158. 
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An  ordinance  giving  the  mayor  power  to 
determine  whether  a  person  applying  for  a  li- 
cense to  sell  cigarettes  has  good  character  and 
reputation,  and  is  a  suitable  person  to  be  in- 
trusted with  their  sale,  but  requiring  him  to 
grant  a  license  to  every  person  fulfilling  these 
conditions,  does  not  vest  in  him  any  arbitrary 
power  to  grant  or  refuse  a  license,  in  violation 
of  the  provisions  of  Const.  Amend,  art.  14,  in 
regard  to  the  clause  requiring  equal  protection 
of  the  laws.  Judgment  52  N.  B.  44,  176  111. 
340.  affirmed.— Gundling  v.  City  of  Chicago,  20 
S.  Ct.  633,  177  U.  S.  183,  44  L.  Ed.  725. 

A  manufacturer  engaged  in  the  business  of 
refining  sugar  is  not  denied  the  equal  protec- 
tion of  the  laws  because  of  the  discrimination 
made  by  Const.  La.  1879,  art.  206,  imposing 
a  license  tax  upon  manufacturers  engaged  in 
such  business,  but  exempting  from  the  tax 
those  who  refine  the  products  of  their  own  plan- 
tations. Judgment,  State  v.  American  Sugar- 
Refining  Co.,  25  So.  447i  51  La.  Ann.  562,  af- 
firmed.—American  Sugar-Refining  Co.  v.  btate 
of  Louisiana,  21  S.  Ct  43,  179  U.  S.  89,  45  L. 
Ed.  102. 

A  discrimination  against  persons  engaged 
in  the  business  of  emigrant  agents  hiring  per- 
sons to  labor  outside  the  state,  by  a  statute 
which  imposes  a  license  tax  upon  them,  but 
not  upon  persons  engaged  in  hiring  laborers  to 
work  within  the  state,  is  not  unconstitutional 
as  a  denial  of  the  equal  protection  of  the  laws. 
Judgment,  35  S.  E.  699,  110  Ga.  584,  50  Ll 
R.  A.  685,  affirmed.— Williams  v.  Fears,  21  S. 
Ct.  128,  179  U.  S.  270.  45  L.  Ed.  186. 

The  classification  of  elevators  and  ware- 
houses on  a  railroad  right  of  way  or  depot 
grounds,  and  other  lands  used  in  connection 
with  the  railway  at  stations  and  sidings  other 
than  at  terminal  points,  as  made  b^  Gen.  Laws 
Minn.  1895,  p.  313,  c.  148,  requiring  a  license 
for  such  elevators  and  warehouses,  does  not 
deny  to  the  proprietors  the  equal  protection  of 
the  laws  because  a  license  is  not  required  for 
elevators  and  warehouses  differently  situated. 
Judgment,  State  v.  W.  W.  Cargill  Co.,  79  N. 
W.  962,  77  Minn.  223,  affirmed.— W.  W.  Cargill 
Co.  V,  State  of  Minnesota,  21  S.  Ct.  423,  180 
U.  S.  452,  45  L.  Ed.  619. 

An  ordinance  imposing  a  license  tax  upon 
the  merchants  of  a  city,  by  which  they  are  di- 
vided into  classes  according  to  the  amount  of 
their  sales,  each  class  including  all  whose  sales 
range  between  a  certain  minimum  and  maxi- 
mum amount,  does  not  violate  the  equality 
clause  of  Const.  U.  S.  Amend,  art.  14,  although 
the  result  is  to  make  persons  in  different  class- 
es pay  different  rates,  and  to  make  those  in  the 
same  class  pa^  at  a  different  ratio  if  the 
amounts  of  their  sales  differ. — Clark  v.  City  of 
Titusville,  22  S.  Ct.  382,  184  U.  S.  329,  46  L. 
Ed.  569. 

No  unconstitutional  discrimination  is  made 
by  imposing  the  Tennessee  merchants'  tax  on 
a  corporation  dealing  only  in  goods  manufac- 
tured from  the  produce  of  other  states,  because 
of  the  provision  of  Const.  Tenn.  art.  2,  §  30, 
that  '*no  article  manufactured  of  the  prouuce 
of  this  state  shall  be  taxed  otherwise  than  to 
pay  inspection  fees,"  where  the  highest  court 
of  the  state  has  held  that  this  provision  refers 
only  to  a  direct  levy  of  taxation  upon  articles 
manufactured  from  the  produce  of  the  state, 
and  that  the  merchants'  tax  applies  equally  to 
all  merchants.  Judgment,  75  S.  W.  1037,  110 
Tenn.  524,  100  Am.  St.  Rep.  814,  affirmed.— 
American  Steel  &  Wire  Co.  v.  Speed,  24  S.  Ct. 
305,  192  U.  S.  500,  48  L.  Ed.  538. 

The  equal  protection  of  the  laws  is  not  de- 
nied a  retail  tobacco  dealer  by  the  tax  imposed 
on  cigarette  selling  by  Code  Iowa,  §  5007,  be- 
cause sales  by  jobbers  and  wholesalers,  in  do- 
ing an  interstate  businesH  with  customers  out- 
side of  the  state,  are  excepted  from  its  provi- 


sion. Judgment,  93  N.  W.  372,  119  Iowa,  384, 
104  Am.  St  Rep.  283,  affirmed.— Cook  y.  Mar- 
shall County,  25  S.  Ct  233, 196  U.  S.  261,  49  L. 
Ed.  471. 

The  equal  protection  of  the  laws  is  not 
denied  a  managing  agent  of  a  nonresident  meat- 
packing house  by  the  imposition,  under  Act 
Ga.  Dec.  21,  1900,  of  a  license  tax  on  the 
domestic  business  conducted  by  him,  since  such' 
act  applies  to  managing  agents  of  both  do- 
mestic and  foreign  houses.  Jud|:ment,  44  S*  E. 
854,  117  Ga.  909,  affirmed.— Kehrer  v.  Stewart 

25  S.  Ct  408,  197  U.  S.  60,  49  L.  Ed.  663. 

Meat-packing  houses  are  not  denied  the 
equal  protection  of  the  laws  by  the  tax  imposed 
on  their  business  by  Pub.  Laws  N.  C.  1903,  c. 
247,  because  houses  packing  vegetables  and  the 
like  are  not  included  in  the  same  classification 
and  subjected  to  the  same  tax.  Judgment,  Lacy 
V.  Armour  Packing  Co.,  47  S.  E.  53,  134  N. 
C.  567,  affirmed.— Armour  Packing  Co.  t.  Lacy, 

26  S.  Ct  232,  200  U.  S.  226,  50  L.  Ed.  4^:1. 

The  equal  protection  of  the  laws  is  not  de- 
nied a  foreign  meat-packing  house  by  tlie  tax 
imposed  on  its  local  business,  under  Pub.  Laws 
N.  C.  1903,  c.  247,  taxing  "every  meat-packing 
house  doing  business  in  this  state,"  although,  at 
the  points  where  such  local  business  is  carried 
on,  persons  selling  meat-packing  house  products, 
but  not  doing  a  meat-packing  house  business 
either  in  North  Carolina  or  elsewhere,  are  not 
subjected  to  the  tax. — Id. 

Liquor  sellers  are  not  denied  the  equal  pro- 
tection of  the  laws  because  producers  or  manu- 
facturers of  domestic  wines  are  exempted,  by 
Rev.  Civ.  St  Tex.  1895,  art  5060i.  while  such 
wines  are  in  their  hands,  from  the  tax  imposed 
and  the  bond  required  b^  preceding  articles 
regulating  the  sale  of  mtoxicating  liquors. 
Judgment  (Tex.  Civ.  App.)  85  S.  W.  34.  affirm- 
ed.—Cox  V.  State  of  Texas,  26  S.  Ct  67l,  202 
U.  S.  446,  50  L.  Ed.  1099. 

Wholesale  dealers  in  oils  are  not  denied  the 
equal  protection  of  the  laws  by  the  occupation 
tax  imposed  upon  such  dealers  by  Gen.  Laws 
Tex.  1905,  c  148,  f  9,  although  no  similar  tax  is 
exacted  from  wholesale  dealers  in  other  articles 
of  merchandise,  such  as  sugar,  bacon,  coal  and 
iron.  Judgment  (1907)  103  S.  W.  480,  100  Tex. 
647,  affirmed.— Southwestern  Oil  Co.  v.  State 
of  Texas,  30  S.  Ct  496.  217  U.  S.  114^  54  L. 
Ed.  688. 

The  license  or  occupation  tax  im^ed  up- 
on the  business  of  compounding,  recti fymg.  adul- 
terating, or  blending  distilled  spirits  bv  Act 
Ky.  March  28,  1906  (Acts  1906,  p.  549),  is 
not  invalid  as  denying  the  equal  protection  of 
the  laws  because  no  such  tax  is  exacted  from 
either  resident  or  nonresident  distillers  who 
neither  rectify,  compound,  adulterate,  nor  blend 
their  products,  nor  from  rectifiers  and  blendere 
of  other  states  and  countries  who  vend  in  the 
state  untaxed  rectified  or  blended  spirits,  in 
direct  competition  with  the  spirits  of  local 
rectifiers  or  blenders.— (1910)  Brown-Porman 
Co.  V.  Commonwealth  of  Kentucky,  30  S.  Ct 
578,  217  U.  S.  563,  54  L.  Ed.  883,  afflnniM 
judgment  Brown-Foreman  Co.  v.  Same  (1907) 
101   S.  W.  321,  125  Ky.  402. 

The  exemption  from  the  provisions  of  Code 
Pub.  Gen.  I^ws  Md.  1904,  art  43,  f  83.  for 
the  registration  of  physicians,  in  favor  of  those 
physicians  who  were  then  practicing  in  the 
state,  and  had  so  practiced  prior  to  January 
1,  1898,  and  could  prove  by  affidavit  that  with- 
in one  year  of  said  date  they  had  treated  at 
least  12  persons  in  their  professional  capacity, 
is  not  such  an  unreasonable  and  arbitrary  classi- 
fication as  renders  the  statute  invalid,  as  deny- 
ing the  equal  protection  of  the  laws,  but  is 
within  the  discretion  vested  in  the  Legislature 
in  exercising  the  police  power.— (1910)  Watson 
Y.  State  of  Maryland,  30  &  Ct  644,  218  U.  S. 
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173,  54  L.  Ed.  987,  affirming  judgment  (1907) 
66  A.  035.  105  Md.  650. 

Resident  physicians  or  assistant  physicians 
at  hospitals,  and  students  on  hospital  or  dis- 
pensary duty  or  in  the  office  of  physicians,  phy- 
sicians and  suigeons  from  other  states,  or  resid- 
ing on  the  borders  of  a  neighboring  state,  army 
and  navy  surgeons,  chiropodists,  midwives,  and 
masseurs,  could  be  exempted  by  Code  Pub.  Gen. 
Laws  Md.  1904,  art  43,  |  101,  from  the  provi- 
sions of  that  article  for  the  registration  or  phy- 
sicians, without  rendering  the  statute  invalid  as 
denying  the  equal  protection  of  the  laws.— Id. 

No  unconstitutional  discrimination  is  made 
by  exempting  those  private  bankers  in  whose 
business  the  average  amount  of  each  sum  re- 
ceived is  not  less  than  $500,  and  those  who  give 
a  bond  in  a  specified  amount,  from  the  re- 
quirement of  Laws  N.  Y.  1910,  c.  348,  that  a 
license  from  the  Comptroller  be  obtained  by  in- 
dividuals or  partnerships  desiring:  to  engage 
in  the  business  of  receiving  deposits  of  money 
for  safe-keeping,  or  for  the  purpose  of  transmis- 
sion to  another,  or  for  any  other  purpose.— 
d911)  Engel  v.  O'Malley,  31  S.  Ct.  190,  219 
U.  S.  128,  55  L.  Ed.  128,  affirming  decree  (C. 
C.  1910)  182  F.  365. 

Singling  out  the  keeping  of  a  place  where 
corporate  stocks  and  bonds,  and  grains,  pro- 
visions,  and  other  commodities  are  bought  and 
sold,  but  not  paid  for  or  delivered  at  the  time, 
as  a  proper  business  for  the  imposition  of  a 
stamp  tax  upon  such  sales,  as  is  done  by  Act 
March  8,  1907  (Acts  Mo.  1907,  p.  392),  does 
not  make  the  statute  invalid,  as  denving  the 
equal  protection  of  the  laws.--(1911)  Isroadnax 
7.  State  of  Missouri,  31  S.  Ct.  238,  219  U.  S. 
285,  55  L.  Ed.  219,  affirming  judgment  State 
V.  Broadnax  (1910)  128  S.  W.  177,  228  Mo.  25. 

Exempting  steam  laundries  and  women  in 
the  laundry  business  where  not  more  than  two 
women  are  employed  from  license  tax  imposed 
by  Rev.  Codes  Mont.  §  2776,  on  the  laundry 
business,  does  not  deny  equal  protection  of  the 
laws   to  a  man  operating   a   laundry.— (1912) 

8uong  Wing  v.  Kirkendafl,  32  S.  Ct.  192,  223 
.   S.  59,  56  L.   Ed.  350,  affirming  judgment 
(1909)  101  P.  250,  39  Mont  64. 

Distinction  between  gratuitous  medical 
services  and  those  paid  for,  provided  b^  Laws 
Tex.  1907,  c  123,  relating  to  registration  and 
licensing  medical  practitioners  charging  com- 
pensation, does  not  render  statute  repugnant  to 
the  federal  Constitution.— (1912)  Collins  v. 
State  of  Texas,  32  S.  Ct  286,  223  U.  S.  288, 
56  L.  Ed.  439,  affirming  judgment  (1909)  Ex 
parte  Collins,  121  S.  W.  501,  57  Tex.  Cr.  R.  2. 

The  discrimination  between  the  district  of 
Honolulu  and  other  districts  in  the  amount  of 
fee  imposed  by  Rev.  Laws  Hawaii,  S  1343,  for 
license  to  sell  at  auction,  is  not  so  unreasonable 
as  to  deny  the  equal  protection  of  the  laws. 
—Toyota  v.  Territory  of  Hawaii,  33  S.  Ct  47, 
226  U.  S.  184,  57  L.  Ed.  180. 

A  scheme  of  an  ordinance  for  licensing  oc- 
cupations, defining  the  occupations  to  be  taxed 
and  prescribing  a  maximum  and  minimum  tax, 
dependent  on  the  classification  into  thirteen 
classes,  made  by  the  finance  committee  of  a  com- 
mon council  after  hearing  does  not  show  a  de- 
nial of  equal  protection  of  the  laws. — Bradley 
V.  City  of  Richmond,  33  S.  Ct.  318.  227  U.  S. 
477,  57  L.  Ed.  603,  affirming  judgment  66  S. 
B.  872,  110  Va.  521. 

Grading  of  a  munidi^al  license  fee  for  thea- 
ters according  to  the  price  asked  for  the  high- 
est price  seats,  rather  than  according  to  reve- 
nue, does  not  offend  against  the  guaranty  of 
Const.  U.  S.  Amend.  14,  of  the  equal  protec- 
tion of  the  laws.— Metropolis  Theater  Co.  v.  City 
of  Chicago,  33  S.  Ct  441,  228  U.  S.  61.  57  L. 
Ed.  730,  affirming  judgment  92  N.  E.  597,  246 
J 11.  20. 


Thcf  exemption  of  merchants  selling  sewing 
machines  at  their  regular  places  of  business 
from  the  license  tax  imposed  oy  Act  Ala.  March 
31,  1911  (Laws  1911,  p.  180)  §§  32,  33f,  on  the 
business  of  selling  sewing  machines,  does  not 
deny  equal  protection  of  the  laws  guaranteed 
b^  Const.  U.  S.  Amend.  14,  as  making  an  ar- 
bitrary discrimination.— Singer  Sewing  Mach. 
Co.  V.  Brickell,  34  S.  Ct  493,  233  U.  S.  304 
58  L.  Ed.  974. 

A  license  tax  of  one  cent  per  pound  sold 
for  carrying  on  the  business  of  selling  oleomar- 
garine does  not  ^eny  the  equal  protection  of  the 
law  guaranteed  bjr  Const.  U.  S.  Amend.  14,  be- 
cause discriminating  between  oleomargarine  and 
butter,  though  the  tax  is  assumed  by  ^e  state 
courts  to  be  a  revenue  measure. — Hammond 
Packing  Co.  v.  State  of  Montana,  34  S.  Ct  596, 
233  U.  S.  331,  58  L.  Ed.  985,  affirming  judgment 
State  V.  Hammond  Packing  CJo.,  123  P.  407.  45 
Mont  343. 

Laws  Fla.  1913,  c.  6421,  §  35,  imposing  an 
additional  license  tax  on  business  of  seUing: 
goods  accompanied  by  coupons,  etc.,  redeem- 
able in  premiums,  held  not  to  deny  the  equal 
protection  of  the  laws  in  violation  of  the  fed- 
eral Constitution.— Rast  v.  Van  Deman  &  Lew- 
is Co.,  36  S.  Ct.  370,  240  U.  S.  342,  60  L.  Ed. 
679.  reversing  order  Van  Deman  &  Lewis  CJo. 
V.  Rast,  214  F.  827 :  Pitney  v.  State  of  Wash- 
ington. 36  S.  Ct.  385,  240  U.  S.  387,  60  L. 
Ed.  703,  affirming  judgment  State  v.  Pitney, 
141  P.  883,  80  Wash.  699. 

Laws  Wash.  1913,  c.  134,  imposing  license 
tax  upon  merchants  usin^  stamps,  etc.,  redeem- 
able in  cash  or  merchandise,  heM  not  repugnant 
to  equal  protection  clause  of  Const  Amend.  14, 
whether  stamps  are  prepared  or  redeemed  by 
the  merchant  or  by  a  third  party -T^anner  v. 
little,  36  S.  Ct  379,  240  U.  S.  369,  60  L.  Ed. 
691,  reversing  decree  Little  v.  Tanner,  208  F. 
606;  Pitney  v.  State  of  Washington,  36  S.  Ct. 
385,  240  U.  S.  387,  60  L.  Ed.  703.  affirming 
judgment  State  v.  Pitney,  141  P.  883,  80  Mich. 
699. 

^s>231.  Iiooal  improvements. 

See  10  Cent  Dig.  Const  Law,  §  688. 

^=9232.  -^--  In  s^neraL 

See  10  Cent.  Dig.  Const  Law,  |  686. 

The  equal  protection  of  the  laws  is  not. 
denied  nonresident  owners  of  property  liable 
to  taxation  for  a  proposed  public  improvement 
by  Rev.  St  Mo.  1899,  §  5989,  providing  that  the 
improvement  is  not  to  be  made  if  a  majority 
of  the  resident  owners  of  the  property  liable 
to  taxation  thereof  shall  file  with  the  city  clerk 
a  protest  against  such  improvement,  though  no 
such  privilege  of  protest  is  afforded  nonresi- 
dent owners,  where  there  is  no  discrimination 
among  property  owners  in  taxing  for  the  im- 
provement Decree  (C.  C.)  117  F.  925,  modi- 
fied.—Field  v.  Barber  Asphalt  Pav.  Co.,  24  S. 
Ct  784.  194  U.  S.  618,  48  L.  Ed.  1142. 

A  charter  amendment  dealing  with  the  mu- 
nicipal construction  and  operation  of  a  water 
plant  with  reference  to  the  acquisition  of  the 
existing  privately  owned  plant  held  not  to  deny 
the  equal  protection  of  the  laws  to  the  water-; 
works  company  whose  franchise  had  expired, 
because  it  cuts  off  all  opportunity  to  obtain 
future  franchises  to  occupy  the  streets  and  sup- 
ply water  to  the  city,  while  leaving  full  op- 
portunity to  obtain  such  franchises  for  other 
purposes. — City  and  County  of  Denver  v.  New 
Yorlc  Trust  Co.,  33  S.  Ct  657,  229  U.  S.  123. 
57  L.  Ed.  1101,  reversing  decree  187  F.  890,  110 
C.  C.  A.  24. 

^=9233.  — »  Assessments      and      speeial 
taxes. 

See  10  Cent  Dig.   Const   Law,  S  686. 

Act  Ky.  March  24,  1882,  giving  the  city  of 
Louisville   control    of   its   streets,    with    power 
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to  constnict  and  reconstruct  them,  and  to  make 
assessments  therefor  on  the  adjoining  lots,  and 
creating  a  lien  therefor,  payment  to  be  en- 
forced by  proceedings  in  court,  Is  not  in  con- 
flict with  Const.  U.  S.  Amend.  14,  securing  to 
all  persons  the  equal  protection  of  the  laws.— 
Walston  V.  Nevin,  128  U.  S.  578,  9  S.  Ct.  192, 
32  L.  Ed.  544,  affirming  Nevin  v.  Rouch,  86 
Ky.  492,  5  S.  W.  546. 

Where  a  special  assessment  to  pay  for  a. 
particular  work  has  been  held  to  be  illegal,  a 
subsequent  authority  given  to  make  a  new 
special  assessment  to  pay  for  the  completed 
work  is  not  violative  of  Const.  U.  S.  Amend, 
art  14,  prohibiting  any  state  denying  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.  Judgment,  Cummings  v. 
West  Chicago  Park  Com'rs,  54  N.  E.  941.  181 
111.  136,  affirmed.— Lombard  v.  West  Chicago 
Park  Com'rs,  21  S.  Ct.  507,  181  U.  S.  33,  45 
L.  Ed.  731. 

A  state  statute  under  which  three-fourths 
of  the  cost  of  paving  a  city  street  may  be  as- 
sessed upon  abutting  property  in  proportion  to 
foot  frontage,  such  assessment  to  be  a  lien 
thereon,  is  not  obnoxious  to  the  fourteenth 
amendment  to  the  federal  constitution.  Judg- 
ment, Kelly  V.  Chadwick,  29  So.  295.  104  La. 
719,  affirmed.— Chadwick  v.  KeUy,  23  S.  Ct.  175, 
187  U.  S.  540,  47  L.  Ed.  293. 

The  equal  protection  of  the  laws  guarantied 
by  the  federal  Constitution  is  not  denied  to  a 
railway  company  by  requiring  it  to  stand  the 
entire  expense  of  removing  and  rebuilding  its 
bridge  and  culvert,  made  necessaij  by  the.  pro- 
posed widening  and  deepening  of  the  channel 
of  a  creek  by  drainage  commissioners  acting 
under  the  authority  of  Farm  Drainage  Act,  111. 
July  1,  1885,  to  effect  the  drainage  of  low  lands. 
Decree,  72  N.  E.  219,  212  111.  103,  affirmed.— 
Chicago,  B.  &  Q.  Ry.  Co.  v.  People  of  State 
of  Illinois,  26  S.  Ct.  341,  200  U.  S.  561,  50  L. 
Ed.  596,  4  Ann.  Cas.  1175. 

Nonresident  owners  of  lands  within  the 
levee  district  created  by  Act  Ark.  Feb.  15,  1893, 
p.  31,  are  not  denied  the  equal  protection  of  the 
laws  because  section  11  of  that  act,  as  amended 
in  Act  Ark.  April  2,  1895.  p.  88,  §  1,  while  re- 
quiring personal  service  ot  summons  upoir  resi- 
dent owners  or  occupants  for  at  least  20  days 
before  rendering  a  decree  of  sale  for  unpaid 
levee  taxes^  provides  for  constructive  service 
by  publication  upon  nonresident  owners  of  only 
4  weeks.  Decree  (1905)  85  S.  W.  252:  74  Ark. 
174,  affirmed.— Ballard  y.  Hunter,  27  S.  Ct. 
261.  204  U.  S.  241.  51  I^  Ed.  461. 

An  owner  of  property  lying  directly  back 
of  property  abutting  on  a  street  improvement 
cannot  claim  to  be  denied  the  equal  protection 
of  the  laws  guaranteed  by  Const.  U.  S.  Amend. 
14,  on  the  theorv  that  the  hearing  afforded  him 
does  not,  as  in  the  case  of  abutting  owners>  give 
him  an  opportunity  to  be  heard  as  to  the  amount 
of  the  assessment  against  his  property,  where 
the  amount  of  such  assessment  is  the  same  as 
the  assessment  against  the  abutting  property, 
and  measures  the  contingent  liability  to  which 
the  back-lying  property  may  be  subjected  if 
the  abutting  property,  which  is  made  primarily 
liable,  fails  to  satisfy  the  assessment.  Judgment 
(1905)  74  N.  E.  260,  38  Ind.  App.  226,  aflfrmed. 
—Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Porter, 
28  S.  Ct.  647,  210  U.  S.  177,  52  L.  Ed.  1012. 

The  eoual  protection  of  the  law  is  not 
denied  to  the  owner  of  property  lying  directly 
back  of  property  abutting  on  a  street  improve- 
ment by  a  law  creating  a  taxing  district  of  the 
property  along  the  line  of  the  improvement 
ana  extending  back  therefrom  150  feet  and 
providing  that  property  50  or  more  feet  dis- 
tant from  the  street  and  within  150  feet  there- 
from shall  be^  liable  if  the  abutting  .  50  feet 
which  are  primarily  liable  prove  insufficient 
to  pay  the  cost  of  the  improvements. — Id. 

The  distinction  between  resident  and  non- 
xesident  owners  of  abutting  property  in   Act 


May  19,  1896,  29  Stat.  125,  c.  206,  creating  a 
drainage  system  for  the  District  of  Columbia, 
in  that  the  coercion  of  the  law  as  to  making 
connections  with  a  sewer  is  by  criminal  punish- 
ment in  the  case  of  residents,  whereas,  against 
nonresident  owners,  the  district  does  the  work 
in  case  of  their  neglect,  and  assesses  the  cost 
against  the  property  as  a  tax,  does  not  invali- 
date the  statute  lor  discrimination,  even  if 
Congress  cannot  enact  discriminating  legisla- 
tion. Judgment  (1907)  29  App.  D.  C.  563,  re- 
versed.—District  of  Columbia  v.  Brooke,  29  S. 
Ct.  560,  214  U.  S.  138,  53  L.  Ed.  941. 

Lessees  of  state  tidelands  are  not  denied 
the  equal  protection  of  the  laws  contrary  to  the 
fourteenth  amendment,  by  state  statutes  authoriz- 
ing the  assessment  of  such  leaseholds  for  local 
improvements.— Trimble  v.  City  of  Seattle,  34  S. 
Ct.  218,  231  U.  S.  683,  58  L.  Ed.  435,  affirming 
judgment  116  P.  647,  64  Wash.  102. 

Municipal  ordinance  establishing  a  tax  dis- 
trict where  boundary  line  after  running  on  a 
line  not  100  feet  back  from  the  street  jumped 
500  feet,  when  it  encountered  an  undivided 
tract,  and  that  on  the  opposite  side  of  the  street 
was  150  feet  or  240  feet  away,  violates  Const. 
Amend.  14. — Gast  Realty  &  Investment  Co.  v. 
Schneider  Granite  Co.,  36  S.  Ct.  254.  240  U.  S. 
55, 60  L.  Ed.  523,  reversing  judgment  Schneider 
Granite  Co.  v.  Gast  Realty  &  In  v.  Co.,  168 
S.  W.  687,  259  Mo.  153,  and  rehearing  denied 
Gast  Realty  &  Inv.  Co.  v.  Schneider  Granite 
Co.,  36  S.  Ct.  400,  240  U.  S.  55^  60  L.  Ed.  526. 

Equal  protection  of  the  laws  is  not  denied 
owners  of  property  assessed  in  curative  pro- 
ceedings without  opportunity  to  be  heard  as  to 
amount  of  awa/^s  to  the  owners  of  property 
condemned.— St.  Louis  &  Kansas  City  l.iand 
Co.  V.  Kansas  City,  36  S.  Ct.  647,  241  U.  S. 
419,  60  L.  Ed.  1072,  affirming  judgment  Kan- 
sas City  y.  St  Louis  &  Kansas  City  Land  Co., 
169  S.  W.  62,  260  Mo.  395. 

^s>235.  Besulation  of  vse  of  streets  and 
other   highways. 

See  10  Cent.  Dig.  Const.  Law.  §  683. 

Comp.  Laws  Utah,  f  2087,  making  any  one 
who  drives  a  herd  of  horses,  mules,  asses,  cat- 
tle, sheep,  goats,  or  swine  over  a  public  high- 
way constructed  on  a  hillside-  liable  for  dam* 
ages  by  such  animals  in  destroying  the  banks, 
or  rolhng  rocks  into  the  highway,  does  not  de- 
ny to  such  person  the  equal  protection  of  the 
laws.— Jones  v.  Brim,  17  S.  Ct.  282,  165  U. 
S.  180,  41  L.  Ed.  677. 

An  ordinance  prohibiting  the  moving  of  any 
building  upon  or  across  the  streets  without  the 
written  permission  of  the  mayor  or  president 
of  the  city^  council,  or,  in  their  absence,  of  a 
councilor,  is  not  a  denial  of  the  equal  protec- 
tion of  the  law.— Wilson  v.  Eureka  City,  19  S. 
Ct  317.  173  U.  S.  32,  43  L.  Ed.  603. 

The  equal  protection  of  the  laws  is  not  de- 
nied to  a  stage  coach  company  by  a  municipal 
ordinance  prohibiting  the  use  of  advertising 
trucks,  vans,  or  wagons  in  the  cify  streets,  be- 
cause ''ordinary  business  wagons  when  "en- 
gaged  in  the  usual  business  or  regular  work  of 
the  owner,  and  not  used  merely  or  mainly  for 
advertising,*'  are  expressly  permitted  to  exhibit 
'^business  notices,"  nor  because  advertising  is 
allowed  on  the  stairs  of  the  elevated  railways 
and  on  elevated  structures.— (1911)  Fifth  Ave. 
Coach  Co.  v.  City  of  New  York,  31  S.  Ct  709, 
221  U.  S.  467,  55  L.  Ed.  815,  affirming  decree 
(1909)  86  N.  E.  824,  194  N.  Y.  19,  21  L.  R.  A. 
(X.  S.)  744,  16  A.  &  E.  Ann.  Cas.  695,  which  . 
affirms  (1908)  110  N.  Y.  S.  1037,  which  affirms 
(1908)  111  N.  Y.  S.  759. 

^ss>237,  Begulation  of  heepins  aad  msa 
of  animals. 

A  municipal  ordinance,  adopted  under  leg- 
islative authority,  forbidding  the  establishment 
or  maintenance  of  a  dairy  or  cow  stable  within 
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the  city  limits  without  having  received  permis- 
sion so  to  do  from  the  municipal  assembly  by 
a  proper  ordinance,  is  not  a  denial  of  the  equal 
protection  of  the  Iaws.--Fi8cher  v.  City  of  St. 
Louis.  24  S.  Ct.  673,  194  U.  S.  361,  ^  L.  Ed. 
1018,  affirming  judgment  City  of  St.  Louis  v. 
Fisher,  67  S.  W.  872,  167  Mo.  654,  64  L.  R.  A. 
670,  99  Am.  St.  Rep.  614 ;  Schefe  v.  Same,  24 
S.  6t  676.  194  U.  S.  373,  48  L.  Ed.  1024,  af- 
firming juagment  City  of  St.  Louis  v.  Schefe, 
67  S.  W.  1100,  167  Mo.  666. 

An  arbitrary  and  unreasonable  discrimina- 
tion against  the  sheep  industry,  prohibited  by 
the  guaranty  in  Const.  U.  S.  Amend.  14,  of  the 
equal  protection  of  the  laws,  is  not  made  by 
Rev.  St.  Idaho,  {<$  1210,  1211,  under  which  dam- 
ages may  be  recovered  from  one  who  permits 
his  sheep  to  graze  on  the  public  domain  within 
two  miles  of  a  dwelling  house. — Bacon  v.  Walk- 
er, 27  S.  Ct.  289,  204  U.  S.  311,  51  L.  Ed. 
499,  affirming  judgment  Walker  v.  Bacon  (Ida- 
ho, 1905)  81  P.  155;  Bown  v.  Walling,  27  S. 
Ct.  292,  204  U.  S.  320,  51  L.  Ed.  503,  affirming 
judgment  Walling  v.  Bown  (1904)  76  P.  318,  9 
Idaho,  740. 

^=9238.  Oeevpation  and  employment  in 
general. 

See  10  Cent  Dig.  Const.  Law,  §9  688-e90,  696,  706- 
708. 

The  ordinances  of  the  city  of  San  Francisco 
give  the  board  of  supervisors  authority,  at  their 
discretion,  to  refuse  permission  to  carry  on 
laundries,  except  where  located  in  buildings  of 
brick  or  stone.  The  appellants  applied  for  and 
were  refused  permission,  and  thereafter  they 
were  convicted  of  a  violation  of  the  above  ordi- 
nances, and  sentenced  to  imprisonment.  Held, 
that  the  ordinances  were  unconstitutional  and 
invalid;  it  being  a  breach  of  the  fourteenth 
amendment  to  the  constitution  to  empower  any 
man,  or  body  of  men,  at  his  or  their  absolute 
and  unrestrained  discretion,  to  give  or  with- 
hold permission  to  carry  on  a  lawful  business 
in  any  place.— Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  6  S.  Ct.  1064,  30  L.  Ed.  220. 

The  Utah  statute  forbidding  the  employment 
of  workingmen  for  more  than  eight  hours  a  day 
in  mines,  and  in  the  smelting,  reduction,  or  re- 
fining of  ores  or  metals,  is  not  a  denial  of  due 
process  of  law  or  the  equal  protection  of  the 
laws.— Holden  v.  Hardy,  18  S.  Ct.  383,  169  U. 
S.  366,  42  L.  Ed.  780. 

The  proviso  that  keeping  a  barber  shop  open 
on  Sunday  for  the  purpose  of  cutting  hair  and 
shaving  beards  shall  not  be  deemed  a  work  of 
necessity  or  charity,  which  follows  the  excep- 
tion as  to  works  of  necessity  or  charity,  in 
Gen.  St.  Minn.  1894, «  6513,  prohibiting  Sunday 
labor,  does  not  make  a  purely  arbitrary  classifi- 
cation in  conflict  with  the  federal  constitution, 
but  is  within  the  limits  of  the  legislative  police 
power.  Judgment,  State  of  Minnesota  v.  Petit, 
77  N.  W.  225,  74  Minn.  376,  affirmed.— Petit  v. 
State  of  Minnesota,  20  S.  Ct.  666,  177  U.  S. 
164,  44  L.  Ed.  716. 

The  equal  protection  of  the  laws  is  not 
denied  to  a  contractor  for  a  public  work  or  his 
employ^  by  the  provisions  of  Gen.  St.  Kan. 
1901,  §S  3827-3829,  making  it  a  criminal  of- 
fense for  such  contractor  to  permit  or  require 
an  employ^  to  perform  labor  upon  the  work  in 
excess  of  eight  hours  each  day.  Judgment, 
State  V.  Atkin,  67  P.  519,  64  Kan.  174,  97  Am. 
St.  Rep.  348,  affirmed.— Atkin  v.  State  of  Kan- 
sas, 24  S.  Ct  124,  191  U.  S.  207,  48  L.  Ed.  148. 

The  exemption  of  coal  mines  not  employ- 
ing 10  or  more  men  from  the  operation  of  Acts 
Ark.  1906,  p.  558,  c.  219,  §  1,  under  which  min- 
ers employed  at  quantity  rates  are  prevented 
from  contracting  for  wages  upon  the  basis  of 
screened  coal  instead  of  the  weight  of  the  coal 
as  originally  produced  in  the  mine,  does  not 
render  such  statute  invalid  under  Const  U.  S. 


Amend.  14,  as-  denying  the  equal  protection  of 
the  laws.  Judgment  (1906)  98  S.  W.  729,  81 
Ark.  304,  affirmed.— McLean  v.  State  of  Ar- 
kansas. 29  S.  Ct  206,  211  U.  S.  539,  53  L. 
Ed.  315. 

The  prohibition  of  employment  of  children 
under  age  of  16  in  hazardous  occupations  by 
Laws  111.  1903,  p.  187,  is  not  a  violation  of  the 
guaranty  in  Const  IT.  S.  Amend.  14,  for  the 
equal  protection  of  the  laws.— Sturges  &  Burn 
Mfg.  Co.  V.  Beauchamp,  34  S.  Ct  60,  231  U.  S. 
320,  58  L.  Ed.  245,  L.  R.  A.  1915A,  1196,  af- 
firming judgment  Beauchamp  v.  Sturges  &  Burn 
Mfg.  Co.,  95  N.  E.  204,  250  lU.  303. 

Including  hotels  among  the  specified  estab- 
lishments in  which,  under  St  Cal.  1911,  p.  437, 
women  may  not  be  employed  for  more  than  8 
hours  a  day  or  48  hours  a  week,  does  not  render 
the  statute  discriminatory. — Miller  v.  Wilson, 
35  S.  Ct  342,  236  U.  S.  373,  59  L.  Ed.  628, 
L.  R.  A.  1915F,  829,  affirming  judgment  Ex 
parte  Miller.  124  P.  427,  162  Cal.  687. 

Exempting  women  harvesting  or  canning 
perishable  fruit  or  vegetables  from  operation  of 
St  Cal.  1911,  p.  437,  does  not  render  the  stat- 
ute unreasonably  discriminatory. — Id. 

The  state  may  forbid  women  employed  in 
hotels  from  working  more  than  certain  hours,  as 
is  done  by  St.  Cal.  1911,  p.  437,  without  impos- 
ing similar  restrictions  on  boarding  houses,  etc., 
of  employ^  as  stenographers,  or  assistants  in 
professional  classes,  and  domestic  servants.— Id. 

Exempting  graduate  nurses  in  hospitals  from 
operation  of  St.  Cal.  1911,  p.  437,  as  amended 
by  St.  Cal.  1913,  p.  713,  does  not  render  the 
statute  invalid  as  unreasonably  discriminatory. 
— Bosley  v.  McLaughlin,  35  S.  Ct  345,  236  U. 
S.  385,  59  L.  Ed.  632. 

The  state  may  forbid  women  employed  in 
hospitals  from  working  longer  than  certain 
hours,  as  is  done  by  St.  Cal.  1911,  p.  437,  as 
amended  by  St.  Cal.  1913,  p.  713,  without  im- 
posing similar  restrictions  on  women  in  similar 
employments  elsewhere.— Id. 

Equal  protection  of  the  laws  is  not  denied 
by  Act  Ind.  March  8,  1907  (Laws  1907,  c. 
121).  requiring  owners  of  coal  mines  and  other 
similar  places  to  provide  suitable  washhouses 
for  employes  on  request— Booth  v.  State  of  In- 
diana, 35  S.  Ct  617,  237  U.  S.  391,  59  L.  Ed. 
1011,  affirming  judgment  100  N.  E.  563,  179 
Ind.  405. 

Equal  protection  of  the  laws  is  not  denied 
contrary  to  Const.  U.  S.  Amend.  14,  by  Consol. 
Laws  N.  Y.  c  31,  S  14>  providing  that  only 
citizens  can  be  employed  in  public  works  and 
that  citizens  of  New  York  must  be  given  pref- 
erence.—Heim  V.  McCaU.  36  S.  Ct  78,  239  U. 
S.  175,  60  L.  Ed.  206,  affirming  judgment  108 
N.  B.  1095,  214  N.  Y.  629. 

^=»239.  Prolilbition    of    trade    or    bmsl- 
ness. 

See  10  Cent.  Dig.  Const.  Law,  91  8H  686. 

A  city  ordinance  prohibiting,  within  defined 
limits,  washing  and  ironing  in  public  laundries 
between  10  p.  m.  and  6  a.  m.,.  is  not  uncon- 
stitutional, as  denying  to  any  person  the  equal 
protection  of  the  laws.— Barbier  v.  Connolly, 
113  U.  S.  27,  5  S.  Ct  357,  28  L.  Ed.  923. 

An  ordinance,  prohibiting  the  carrying  on 
of  a  laundry  business  within  certain  designated 
limits  in  a  city,  between  the  hours  of  10  o'clock 
at  night  and  o  in  the  morning,  cannot  be  ob- 
jected to  because  persons  engaged  in  other  lines 
of  business  are  not  required  to  cease  from  their 
labors  during  the  same  hours  at  night.— Soon 
Hing  V.  Crowley,  113  U.  S.  703,  5  S.  Ct  730, 
28  L.  Ed.  1145. 

The  equal  protecDtion  of  the  laws  is  not  de- 
nied an  Ohio  corporation,  engaged  in  the  manu- 
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facture  and  sale  of  oleomargailne  within  the 
state  of  Ohio,  by  the  statutes  of  that  state  for^ 
bidding  the  manufacture  or  sale  of  any  oleo- 
margarine which  contains  any  coloring  matter, 
although  by  the  Ohio  statutes  harmless  color- 
ing matter  may  be  used  in  butter.  Judgment 
State  V.  Capital  City  Dairy  Co.,  57  N.  E.  62, 
62  Ohio  St.  350,  57  L.  R.  A.  181,  affirmed.— 
Capital  City  Dairy  Co.  t.  State  of  Ohio,  22  S. 
Ct.  120,  183  U.  S.  238,  46  L.  Ed.  171. 

The  equal  protection  of  the  laws  is  not  de- 
nied by  Const  Cal.  ajt.  4,  S  26,  avoiding  all 
contracts  for  the  sale  Of  shares  of  corporate 
stock  on  margin,  because  this  provision  strikes 
only  at  some,  and  not  all,  objects  of  possible 
speculation.  Judgment,  Parker  v.  Otis,  62  P. 
571,  927,  130  Cal.  322,  92  Am.  St.  Rep.  56, 
affirmed.— Otis  v.  Parker,  23  S.  Ct  168,  187 
U.  S.  606,  47  L.  Ed.  323. 

A  municipal  ordinance  prohibiting  keeping 
of  billiard  or  pool  tables  for  hire  does  not  deny 
equal  protection  of  laws  because  hotel  keepers 
may  maintain  them  for  their  registered  guests. 
—Murphy  v.  People  of  State  of  California,  32 
S.  Ct  6&7,  225  U.  S.  623,  56  L.  Ed.  1229,  41 
L.  R.  A.  (N.  S.)  153. 

Prohibiting  the  sale  by  itinerant  venders 
of  any  drugs  mtended  for  the  treatment  of  dis- 
ease or  injury  under  Act  No.  49,  of  1894,  La., 
§  12.  does  not  violate  the  equal  protection  of 
the  law  clause  of  the  fourteenth  amendment, 
although  the  sale  by  other  persons  is  permitted. 
— Baccus  V.  State  of  Louisiana,  34  S.  Ct.  439, 
232  U.  S.  334,  58  L.  Ed.  627. 

Sale  of  food  preservatives  containing  boric 
acid  may  be  forbidden,  as  is  done  by  Hurd's 
Rev.  St  111.  1913,  c.  127b,  IS  8.  22,  as  con- 
strued by  the  state  court,  without  denying  the 
equal  protection  of  the  law.— Price  v.  People 
of  State  of  Illinois,  35  S.  Ct  892,  238  U.  S. 
446,  59  L.  Ed.  1400,  affirming  judgment  People 
V.  Price,  101  N.  E.  196,  257  111.  587,  Ann.  Cas. 
1914A,  1154. 

^s>240.  Begvlation    of    trade    or    bvsi- 
ness  in  genertkU 

See  10  Cent  Dig.  Const  Law.  58  688,  692.  698,  697-699. 

Act  Pa.  May  21,  1885,  providing  that  no 
person  shall  manufacture  out  of  any  compound, 
other  than  that  produced  from  unadulterated 
milk,  any  articles  designed  to  take  the  place  of 
butter  or  cheese,  nor  shall  sell,  or  offer  for  sale, 
the  same  as  an  article  of  food,  does  not  deny 
to  any  person  the  equal  protection  of  the  laws. 
— PoweU  V.  Pennsylvania,  127  D.  S.  678,  8  S. 
Ct  992,  1257,  32  L.  Ed.  253,  affirming  judg- 
ment 114  Pa.  St  265,  7  A.  913,  60  Am.  Rep. 

350; 

The  Texas  law  (2  Sayles*  Civ.  St  p.  124, 
art.  3226a,  §  4),  requiring  an  applicant  for  a 
liquor  license  to  execute  in  advance  a  bond  pay- 
able to  the  state,  conditioned  that  he  will  not 
sell  liquor  to  any  person  after  having  been  no- 
tified by  an  officer  or  by  certain  relatives  of  such 
person  not  to  do  so,  any  of  whom  are  author- 
ized to  sue  on  the  bond  in  case  of  a  breach, 
and  further  imposing  a  state  and  county  occupa- 
tion tax,  and  requiring  payment  of  all  taxes  a 
year  in  advance,  is  not  in  conflict  with  the  four- 
teenth amendment  of  the  constitution  of  the 
Tnited  States,  providing  that  no  state  shall  deny 
any  person  tne  equal  protection  of  the  law. — 
Giozzn  V.  Tieman,  148  U.  S.  657,  13  S.  Ct 
721,  37  L.  Ed.  599. 

A  valued  policy  law  of  a  state  is  not  un- 
constitutional, as  denjing  to  persons  within  its 
jurisdiction  the  equal  protection  of  its  laws,  be- 
cause it  applies  only  to  the  business  of  fire  in- 
surance. Judgment,  Daggs  v.  Orient  Ins.  Co., 
38  S.  W.  85,  136  Mo.  382,  35  L.  R.  A.  227, 
58  Am.  St.  Rep.  638,  affirmed. — Orient  Ins.  Co. 
of  Hartford,  Conn.,  v.  Daggs,  19  S.  Ct  281,  172 
U.  S.  557,  43  L.  Ed.  552. 


A  discrimination  in  favor  of  agricultural 
products  or  live  stock  in  the  hands  of  the  pro- 
ducer or  raiser,  made  by  the  Illinois  trust  act 
of  June  20,  1893,  exempting  them  from  the  pro- 
visions which  prohibit  a  recovery  of  the  price 
of  articles  sold  by  any  trust  or  combination 
formed  in  restraint  of  trade  or  competition  in 
violation  of  that  act  renders  the  act  repugnajit 
to  the  provisions  of  Const  U.  S.  Amend,  art 
14,  in  respect  to  equal  protection  of  the  laws. 
Judgment,  Union  Sewer  Pipe  Co.  v.  Connelly 
(C.  C.)  99  F.  354.  affirmed.— Connolly  v.  Union 
Sewer  Pipe  Co.,  22  S.  Ct  431,  184  U.  S.  540, 
46  L.  Ed.  679. 

The  fourteenth  amendment  to  the  federal 
Constitution  is  not  violated  by  the  provisions 
of  Rev.  St  Tex.  art  3395,  which  make  a  ma- 
jority vote  in  favor  of  the  prohibition  of  the 
liquor  traffic  in  a  county  or  preclilct  a  bar  to 
the  resubmission  of  the  question  to  the  voters 
of  any  political  subdivision  thereof  until  after 
prohibition  has  been  defeated  at  a  subsequent 
election  in  the  entire  county  or  precinct  while 
the  failure  to  carry  prohibition  in  a  county  is 
no  bar  to  the  immediate  resubmission  of  the 
question  to  the  voters  of  its  political  subdivi- 
sions, and  the  corresponding  failure  in  town  or 
city  is  no  bar  to  the  immediate  resubmission 
of  the  question  to  the  voters  of  the  larger  ter- 
ritory. Judgment  (Cr.  App.)  73  S.  W,  15,  af- 
firmed.—Rippey  V.  State  of  Texas,  24  S.  Ct 
516,  193  U.  S.  504,  48  L.  Ed.  767. 

A  state  local  option  law  does  not  deny  a 
retail  liquor  dealer  the  equal  protection  of  the 
laws  because  it  excepts  from  its  operation 
druggists,  manufacturers,  persons  who  giveaway 
liquors  in  their  private  dwellings,  and  railway 
corporations  dispensing  liquors  in  dining  and 
buffet  cars  under  state  license.  Judgment  70 
N.  E.  1131,  68  Ohio  St  688,  affirmed.— State 
of  Ohio  ex  rel.  Lloyd  v.  Dollison,  24  S.  Ct  703, 
194  U.  S.  445,  48  L.  Ed.  1002. 

A  foreign  corporation  whose  license  to  do 
business  in  Texas  is  sought  to  be  forfeited  by 
a  suit  brought  under  the  anti-trust  laws  of 
that  state  cannot  claim  to  be  denied  the  equal 
protection  of  the  laws,  where  the  discrimina- 
tory features  of  the  prior  anti-trust  laws  have 
been  removed  by  Act  Tex.  May  25,  1899,  al- 
though they  may  still  remain  in  the  Reviaed 
Statutes  of  the  state  and  in  the  Penal  Code,  un- 
der which  certain  excepted  classes  are  ex- 
empted from  indictment  and  punishment,  while 
the  corporation  may  be  subject  to  botn. — ^Na- 
tional Cotton  Oil  Co.  V.  State  of  Texas,  25  S. 
Ct  379,  197  U.  S.  115,  49  L.  Ed.  689,  affirm- 
ing judgment  (Civ.  App.)  72  S.  W.  615 :  South- 
ern Cotton  Oil  Co.  V.  Some,  25  S.  Ct  SS3,  197 
U.  S.  134,  49  L.  Ed.  696. 

Insurance  companies  doing  business  in  Iowa 
cannot  claim  to  be  deprived  of  their  rights  un- 
der Const.  U.  S.  Amend.  14,  by  Code  Iowa  1897, 
I  1754,  making  it  unlawful  for  them  or  their 
officers,  agents^  or  employes  to  make  or  enter 
into  any.  combination  or  agreement  relating  to 
the  rates  to  be  charged,  the  amount  of  commis- 
sions to  be  allowed  agents,  or  the  manner  of 
transacting  their  business  within  the  state,  in 
the  absence  of  any  judicial  construction  of  such 
statute  as  having  any  other  than  the  single  ob- 
ject to  insure  competition.  Decree  (C.  C.) 
Greenwich  Ins.  Co.  v.  Carroll,  125  F.  121  re- 
versed.— Carroll  v.  Greenwich  Ins,  Co.  of  New 
York,  26  S.  Ct  66,  199  U.  S.  401,  50  L.  Bi. 
246. 

Singling  out  the  milk  business  in  the  city 
of  New  York  as  a  proper  subject  for  regulation 
does  not  deny  the  equal  protection  of  the  laws, 
where  all  milk  dealers  in  the  city  are  equally 
affected  by  such  regulation.  Judgments  67  N. 
E.  913,  175  N.  Y.  440,  108  Am.  St  Rep.  781, 
and  80  N.  Y.  S.  1108,  81  App.  Div.  128,  af- 
'  firmed.— People  of  State  of  New  York  v.  Van 
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De  Carr,  26  S.  Ct  144,  199  IT.  S.  652,  50  L. 
Ed.  306. 

Nonproducing  venders  of  milk  are -not  de- 
nied the  equal  protection  of  the  laws  guaran- 
tied by  Const.  U.  S.  Amend.  14,  because  they 
are  not  given  the  privilege  accorded  to  produc- 
ing venders  of  exempting  themselves  from  ac- 
tions or  penalties  for  violation  of  the  provisions 
of  the  New  York  agricultural  law  to  prevent 
the  sale  of  adulterated  milk  by  showing  that 
the  milk  sold  or  offered  for  sale  by  them  is  in 
the  same  .condition  as  when  it  left  the  herd  of 
the  producer.  Judgment,  People  v.  St  John,  70 
N.  E.  1104,  178  N.  Y.  617,  affirmed.— St.  John 
V.  People  of  State  of  New  York,  26  S.  Ct.  554, 
201  U.  S.  633,  60  L.  Ed.  896,  6  Ann.  Cas.  909. 

A  foreign  life  insurance  company  doing 
business  in  Missouri  is  not  denied  the  equal  pro- 
tection of  the  laws  bv  Rev.  St.  Mo.  §  7800, 
which  cuts  off  any  defense  by  a  life  insurance 
company  domestic  or  foreign,  based  upon  the 
false  and  fraudulent  statements  in  the  applica- 
tion, unless  the  matter  misrepresented,  in  the 
judgment  of  the  jury,  actually  contributed  to  the 
death  of  the  insured.— Northwestern  Nat.  Life 
Ins.  Co.  V.  Riggs,  27  S.  Ct.  126,  203  U.  S. 
243,  51  L.  Ed.  168,  7  Ann.  Cas.  1104. 

The  equal  protection  of  the  laiws  is  not  de- 
nied to  a  domestic  corporation  whose  principal 
office  and  works  are  outside  the  state,  by  Acts 
W.  Va.  19(K5,  c.  39,  requiring  every  foreign  and 
nonresident  domestic  corporation  to  appoint  the 
State  Auditor  to  apcept  service  of  process,  and 
exacting  an  annual  fee  of  f  10  for  his  services. 
—St.  Mary's  Franco- American  Petroleum  Co. 
V.  State  of  West  Virginia,  27  S,  Ct.  132,  203 
U.  S.  183,  51  L.  Ed.  144. 

The  exception  in  favor  of  those  engaged  in 
the  business  of  manufacturing  or  wholesale 
merchandising,  made  by  Laws  N.  C.  1905,  c. 
538,  S  7,  enacted  to  prevent  dealing  in  futures, 
does  not  make  that  act  void,  as  repugnant  to 
tile  equal  protection  of  the  law  clause  of  Const 
U.  S.  Amend.  14,  where  such  section  is  inter- 
preted by  the  highest  state  court  simply  as  a 
declaration  that  the  courts  shall  not  so  construe 
the  act  as  to  prevent  persons  thus  engaged 
from  buying  and  selling,  for  future  delivery, 
the  necessary  commodities  required  in  their 
ordinary  business,  and  not  as  relieving  them 
from  the  operation  of  the  provisions  of  the  first 
section  of  that  act,  prohibiting  the  carrying  on 
of  a  "bucket  shop"  ousiness,  or  from  the  pro- 
hibitions of  Laws  N.  C.  1889,  c.  221,  concerning 
the  making  of  gambling  contracts  for  future 
delivery.  Judgment,  State  v.  Gatewood  (1905) 
51  S.  E.  63,  138  N.  C.  749,  Affirmed.— Gatewood 
V.  State  of  North  Carolina,  27  S.  Ct  167,  203 
U.  S.  531,  51  L.  Ed.  305. 

The  lessee  in  imssession  of  a  race  course  is 
not  denied  the  equal  protection  of  the  laws  by  a 
state  statute  under  which  it  is  compelled  to  rec- 
ognize its  own  tickets  of  admission  in  the  hands 
of  persons  who  are  not  at  the  time  under  the  in- 
fluence of  liquor,  or  boisterous  in  conduct,  or 
of  lewd  or  immoral  character,  where  the  stat- 
ute is  applicable  alike  to  all  persons,  corpora- 
tions, or  associations  conducting  places  of  pub- 
lic amusement  or  entertainment  Judgment, 
Greenberg  v.  Western  Turf  Ass'n  (1905)  82  P. 
684.  148  Cal.  126,  affirmed.- Western  Turf 
Ass'n  y.  Greenberg,  27  S.  Ct  384,  204  U.  S. 
359,  51  U  Ed.  520. 

The  exemption  of  merchants  and  dealers 
who  sell  patented  things  in  the  usual  course  of 
business  from  the  operation  of  Kirby's  Ark. 
Dig.  §S  513-516,  requiring  a  negotiable  instru- 
ment taken  in  payment  for  a  patented  article 
to  show  on  its  face  for  what  it  was  given  or  be 
void,  does  not  render  such  statute  repugnant  to 
Const  U.  S.  Amend.  14,  as  denying  the  equal 
protection  of  the  laws.  Judgment  (1906)  145 
F.  344,  76  C.  C.  A.  218,  7  Ann.  Cas.  390,  re- 


versed.—Ozan  Lumber  Co.  v.  Union  County  Nat. 
Bank,  28  S.  Ct  89,  207  U.  S.  251,  62  L.  Ed. 
195. 

Retail  dealers  are  not  denied  the  equal  pro- 
tection of  the  laws  by  Gen.  St.  Conn.  1902,  S§ 
4868,  4869,  avoiding  as  against  creditors  sales' 
by  such  dealers  in  bulk  without  notice  of  in- 
tention recorded  seven  days  before  its  consum- 
mation, but  such  statute  is  a  valid  exercise  of 
the  police  power.  Judgment  (1907)  Young  v. 
Lemieux,  65  A.  436,  79  Conn.  434,  affirmed.— 
Lemieux  v.  Young,  29  S.  Ct  174,  211  U.  S.  489, 
53  L.  Ed.  295. 

Hotels,  lodging  houses,  eating  houses,  bath- 
houses, physicians,  masseurs,  surgeons,  or  oth- 
er medical  practitioners,  could  be  singled  out 
by  Act  Ark.  April  30,  1907  (Acts  1907,  p.  553), 
as  the  business  and  professions  to  which  should 
be  made  applicable  the  provisions  of  that  statute 
forbidding  the  drumming  or  solicitation  of  busi- 
ness or  patronage  on  railway  trains  and  prem- 
ises of  common  carriers,  without  making  such 
statute  invalid,  as  denying  the  equal  protection 
of  the  laws  to  the  business  and  professions  men- 
tioned. Judgment  a908)  108  S.  W.  838,  af- 
firmed.— Williams  v.  State  of  Arkansas,  30  S. 
Ct.  493,  217  U.  S.  79,  54  L.  Ed.  673.  18  Ann. 
Cas.  865. 

The  Michigan  sales  in  bulk  act  (Pub.  Acts 
1905,  No.  223),  avoiding,  as  against  creditors, 
sales  in  bulk  otherwise  than  in  the  regular 
course  of  business,  unless  an  inventory  is  made 
at  least  five  days  before  the  sale,  and  the  pur- 
chaser receives  a  list  of  the  seller's  creditors, 
and  notifies  them  of  the  proposed  sale  personal- 
ly, or  by  registered  mail,  at  least  five  days  be- 
fore its  consummation,  and  making  a  purchaser 
not  conforming  to  the  statute  a  receiver  for  the 
benefit  of  the  seller's  creditors,  fs  a  valid  exer- 
cise of  the  police  power,  and  does  not  deny  the 
equal  protection  of  the  laws.— Kidd,  Dater  & 
Price  Co.  v.  Musselman  Grocer  O.,  30  S.  Ct. 
606,  217  U.  S.  461,  54  L.  Ed.  839,  afflrfiiing 

i'udgment,    Musselman    Grocery    Co.    v.    KidcL 
)ater  &  Price  Ck).  (1908)  115  N.  W.  409,  151 
Mich.  478. 

The  equal  protection  of  the  laws  is  not 
denied  telegraph  companies  and  the  persons 
with  whom  it  does  business  by  a  state  statute 
under  which,  as  construed  by  the  state  courts, 
a  telegraph  company  cannot.  limit  its  liabili- 
ty for  its  negligent  failure  to  deliver  a  tele- 
gram addressed  to  a  person  in  another  state, 
although  express  companies  and  other  common 
carriers  may  by  contract  limit  their  liability 
in   this   respect— (1910)   Western   Union   Tele- 

fraph  C^.  V.  Commercial  Milling  (Ik).,  31  S.  Ct 
9,  218  U.  S.  406,  54  L.  Ed.  1088,  36  L.  R,  A. 
(N.  S.)  220,  21  Ann.  Cas.  815,  affirming  judg- 
ment (1908)  Commercial  Milling  Co.  v.  Western 
Union  Telegraph  Co.,  115  N.  W.  698,  151  Mich. 
425. 

An  unconstitutional  discrimination  does  not 
result  from  the  preference  of  ordinary  deposi- 
tors over  other  creditors,  given  by  a  state  stat- 
ute creating  a  bank  depositors'  guaranty  fund 
for  the  purpose  of  securing  the  full  repayment 
of  deposits  in  case  of  the  insolvency  of  any  bank 
contributing  to  the  fund.— (1910)  Assaria  State 
Bank  of  Assaria  v.  Dolley,  31  S.  Ct  189,  219 
U.  S.  121,  55  L.  Ed.  123,  affirming  decree  (C.  C. 
1909)  Larabee  v.  Dolley,  175  F.  365,  which  is 
reversed  (1910)  Dolley  v.  Abilene  Nat  Bank  of 
Abilene,  Kan.,  179  F.  461,  102  C.  C.  A.  607,  32 
L.  R.  A.  (N.  S.)  1065. 

Unincorporated  banks,  and  banks  not  hav- 
ing a  surplus  of  10  per  cent.,  are  not  uncon- 
stitutionally discriminated  against  by  exclud- 
ing them  from  availing  themselves  of  the  priv- 
ileges of  a  state  statute  creating  a  bank  de- 
positors* guaranty  fund  for  the  purpose  of  se* 
curing  the  full  repayment  of  depcsits  in  case 
of  the  insolvency  of  any  bank  contributing  to 
the  fund,— Id. 
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Savings  banks  are  not  nnconstitntionally 
discriminated  against  by  making  applicable  to 
them  alone  the  provisions  of  Laws  Mass.  1907, 
c.  340,  that  deposits  which  have  remained  inac- 
tive and  unclaimed  for  thirty  years,  where  the 
claimant  is  unknown  or  the  depositor  cannot  be 
found,  shall  be  paid  to  the  treasurer  and  receiv- 
er general,  to  be  held  by  him  as  trustee  for  the 
true  owner  or  his  legal  representatives.— (1911) 
Provident  Institution  for  Savings  in  Town  of 
Boston  V.  Malone,  31  S.  Ct.  661,  221  U.  S. 
660.  55  L.  Ed.  899,  34  L.  R.  A.  (N.  S.)  1129, 
affirming  judgment  (1909)  Malone  v.  Provi- 
dent Institution  for  Savings  in  Boston,  86  N.  E. 
912.  201  Mass.  23. 

Exempting  national  banks,  and  banks  un- 
der the  supervision  of  the  bank  commissioner, 
and  certain  loan  companies,  from  the  provisions 
of  Laws  Mass.  1908,  c.  605.  §S  7,  6,  making 
invalid  against  the  employer  assignments  of,  or 
orders  for,  wages  to  be  earned  in  the  future, 
unless  recorded,  accepted  in  writing  by  the 
employer,  and  accompanied  by  the  written  con- 
sent of  the  wife  of  the  employ^,  does  not  deny 
the  equal  protection  of  the  laws  to  an  assignee 
not  falling  within  one  of  the  excepted  classes. — 
(1911)  Mutual  Loan  Co.  v.  Martell,  32  S.  Ct 
74,  222  U.  S.  225,  56  L.  Ed.  175,  Ann.  Cas. 
1913B.  529,  affirming  judgment  (1909)  86  N.  E. 
916,  200  Mass.  482. 

The  exception  in  favor  of  existing  con- 
tracts, contained  in  Laws  Kan.  1907,  c.  250, 
making  it  criminal  to  sell  or  deliver  black  pow- 
der for  use  in  any  coal  mines  in  the  state  ex- 
cept in  original  sealed  packages  coi|taining  12^ 
pounds  of  powder,  does  not  make  such  statute 
repugnant  to  Const.  U.  S.  Amend.  14,  as  deny- 
ing the  equal  protection  of  the  laws.— (1912) 
WUliams  v.  Walsh.  32  S.  Ct.  137,  222  U.  S. 
415,  56  L.  Ed.  253,  affirming  order  (1908)  Ex 
parte  Williams,  98  P.  777.  79  Kan.  212. 

^unk  dealers  are  not  denied  the  equal  pro- 
tection of  the  laws  by  Laws  N.  Y.  1903,  c. 
326,  amending  Pen.  Code,  §  550,  making  it  a 
criminal  offense  for  a  junk  dealer  to  buy  stolen 
materials  belonging  to  railroad,  telephone  or 
electric  light  companies  without  diligent  in- 
quiry.— Rosenthal  v.  People  of  State  of  New 
York,  33  S.  Ct.  27,  226  U.  S.  260,  57  L.  Ed. 
212.  Ann.  Cas.  1914B,  71,  affirming  judgment 
People  V.  Rosenthal,  90  N.  E.  991,  197  N.  Y. 
394. 

A  junk  dealer  cannot  invoke  the  equal  pro- 
tection of  the  laws  clause  of  the  federal  Con- 
stitution (Const.  Amend.  14)  to  invalidate  Laws 
N.  Y.  1903,  c.  326,  amending  Pen.  Code,  f  550, 
making  it  a  criminal  offense  for  a  secondhano 
dealer  to  purchase  materials  belonging  to  a 
railroad,  telephone  or  electric  light  company 
without  diligent  inquiry,  because  of  failure  of 
the  Legislature  to  extend  the  provision  of  the 
act  to  same  property  owned  by  manufacturers 
of  such  equipment — Id. 

Equal  protection  of  the  laws  held  not  de- 
nied to  a  vendor  in  an  executory  contract  to  be 
performed  within  the  state  for  the  sale  of  land 
in  another  state  by  applying,  in  an  action  for 
damages  for  refusal  to  perform;  the  provision 
of  Laws  Minn.  1897,  c.  223,  requiring  30  days' 
written  notice  to  the  vendee  of  an  intent  to 
cancel  the  contract.— Selover,  Bates  &  CJo.  v. 
Walsh,  33  S.  Ct  69,  226  U.  S.  112,  57  L.  Ed. 
146,  affirming  judgment  Walsh  v.  Selover, 
Bates  &  Co.,  123  N.  W.  291,  109  Minn.  136. 

National  banks  are  not  discriminated 
against  by  the  Kansas  bank  depositors'  guar- 
anty law  of  March  6,  1909  (Laws  1909,  c.  61), 
because  national  banks  cannot  avail  themselves 
of  the  scheme  while  they  remain  national 
banks.— Abilene  Nat  Bank  v.  Dolley,  33  S.  Ct 
409,  228  U.  S.  1,  57  L.  Ed.  707. 

Milk  from  cows  outside  the  city  held  not 
unconstitutionally  discriminated  against  by  ordi- 
nance prohibiting  shipment  into  the  city,  un- 
less the  cows  have  been  subjected  to  the  tubercu- 


lin test  and  an  official  statement  to  that  ef- 
fect is  filed  with  the  health  officer,  while  regu- 
lations forbiddinji;  sale  of  milk  from  sick  or 
diseased  cows  within  the  city  contemplate  in- 
spection by  the  health  officer  and  application 
by  him  of  test  to  determine  whether  the  ani- 
mal inspected  is  afflicted  with  tuberculosis.— 
Adams  v.  City  of  Milwaukee,  33  S.  Ct  610, 
228  U.  S.  572,  57  C.  Ed.  971,  affirming  judg- 
ment 129  N.  W.  518.  144  Wis.  37L 

Requiring  the  indosure  of  shafts  in  the 
floors  of  a  building  in  the  course  of  construc- 
tion through  which  a  hoist  is  operated  to  lift 
materials,  as  is  done  by  Laws  111.  1907,  p.  312. 

ft  7,  held  not  to  deny  the  eqtial  protection  of  the 
aws  because  not  requiring  other  uninclosed 
openings  in  the  building  to  be  guarded,  or  be- 
cause in  section  6  it  distinguishes  between 
buildings  in  cities  and  buildings  in  villages,  and 
by  sections  2  and  3  between  houses  usea  for 
private  residences  and  other  structures,  as  to 
the  strength  of  the  supports  for  joists. — Chi- 
cago Dock  &  Canal  Co.  v.  Fraley,  33  S.  Ct 
715,  228  U.  S.  680,  57  L.  Ed.  1022,  affirming 
judgment  Claffy  v.  Chicago  Dock  &  Canal  Co., 
94  N.  E.  551,  249  IlL  210. 

Permitting  the  sale  of  intoxicating  liquors 
by  druggists  for  medicinal  and  other  specified 
purposes  while  forbidding  its  sale  by  merchants 
under  Pub.  Acts  Mich.  1889,  No.  207,  |  15, 
does  not  deny  the  equal  protection  of  the  laws. 
— Eberle  v.  People  of  State  of  Michigan.  34 
S.  Ct  464.  232  U.  S.  700.  58  L.  Ed.  803,  af- 
firming judgment  People  y.  Eberle,  133  N.  W. 
519,  167  Mich.  477. 

• 

Exempting  farmers'  mutual  insurance  com- 
panies organized  in  the  state  and  insuring  only 
larm  prooerty,  from  regulation  of  fire  insurance 
rates  under  Laws  Kan.  1909,  c.  152,  does  not 
deny  to  other  insurance  companies  equal  pro- 
tection of  the  laws. — German  Alliance  Ins.  Co. 
V.  Lewis.  34  S.  Ct  612,  233  U.  S.  389,  58  L. 
Ed.  1011,  L.  R.  A.  1915C,  1189,  affirming  de- 
cree (C.  C.)  189  F.  769. 

Confining  to  manufacturers  and  vendors  of 
articles  the  prohibitions  of  Rev.  St.  Mo.  1900, 
I  10301,  and  Rev.  St  1899,  §  8966,  against 
combinations  to  lessen  competition  and  regulate 
prices,  while  permitting  such  combinations 
among  purchasers,  does  not  deny  the  equal  pro- 
tection of  the  laws,  within  Const.  U.  S.  Amend. 
14.— International  Harvester  Co.  v.  State  of 
Missouri  ex  inf.  Attorney  General,  34  S.  Ct 
859,  234  U.  S.  199,  58  L.  Ed.  1276,  52  L.  B. 
A.  (N.  S.)  525,  affirming  judgment  State  ex 
inf.  Mayor  v.  IntemationnI  Harvester  Co.  of 
America,  141  S.  W.  672,  237  Mo.  369. 

Excluding  combinations  of  wage-earners 
from  statutory  prohibitions  against  combina- 
tions to  lessen  competition  and  regulate  prices, 
as  is  done  by  Rev.  St  Mo.  1909,  §  10301,  and 
Rev.  St  1899,  f  8966,  does  not  render  such 
legislation  repugnant  to  Const  U.  S.  Amend. 
14,  as  denying  the  equal  protection  of  the  laws. 
-Id. 

A  foreign  insurance  company  having  less 
than  one-fourth  of  its  reserve  on  South  Caro- 
lina policies  invested  in  South  Carolina  securi- 
ties is  not  denied  equal  protection  of  laws,  con- 
trary to  Ckmst  U.  S.  Amend.  14,  because  state 
insurance  commissioner,  under  Act  S.  C- March 
8,  1910  (26  St  at  Large,  p.  774)  §  13,  has  re- 
fused to  accept  bond  or  surety  company  unless 
it  invests  one-fourth  of  its  reserve  on  South 
Carolina  policies  in  South  Carolina  securities. 
—State  01  South  Carolina  ex  reL  Phcenix  Mut 
Life  Ins.  Co.  v.  McMaster,  35  S.  Ct  504,  237 
U.  S.  63,  59  L.  Ed.  839,  affirming  judgment 
State  ex  rel.  PhoDnix  Mut  Life  Ins.  Co.  v. 
Same,  77  S.  B.  401,  94  S.  O.  379. 

An  ordinance  passed  under  authority  of  the 
Legislature,  makinfr  it  unlawful  to  conduct  a 
livery  stable  within  a  designated  area,  does 
not  infringe  on  rights  granted  by  the  fourteenth 
amendment  to  the  federal  Constitution.— Rein- 


[8up.CtDis.— Page  488] 


CONSTITUTIONAL  LAW,  X 


€=»241 


man  y.  City  of  Little  Ro<^,  35  S.  Ct.  511, 
237  U.  S.  171,  59  L.  Ed.  900.  affirming  judg- 
ment City  of  Little  Rock  v.  Reinman,  155  S. 
W.  105.  107  Ark.  174. 

Requiring  from  officers  of  corporation  an 
affidavit  setting  forth  nonparticipation  in  trust 
combinations,  under  Rev.  St.  Mo.  S  10322,  does 
not  deny  equal  protection  of  the  laws  because 
individuals,  partnerships,  and  associations  are 
not  required  to  make  such  affidavits. — Mal- 
linckrodt  Chemical  Works  v.  State  of  Missouri 
ex  rel.  Jones,  35  S.  Ot.  671,  238  U.  S.  41,  59 
L.  Ed.  1192.  affirming  judgment  State  ex  rel. 
Jones  V.  Mallinckrodt  Chemical  Works,  156  S. 
W.  967,  249  Mo.  702. 

Prohibiting  by  ordinance  manufacture  of 
brick  within  a  designated  area  does  not  deny 
equal  protection  of  the  laws  to  owner  of  a 
brickyard  within  the  prohibited  district,  where 
brickyards  in  other  localities  in  the  city  are 
not  shown  to  be  regulated  or  prohibited.~Hada- 
check  V.  Sebastian,  36  S.  Ct  143,  230  U.  S. 
394,  60  L.  Ed.  348,  affirming  judgment  Ex 
parte  Hadacheck,  132  P.  584,  165  Cal.  416. 

Singling  out  hotels  having  more  than  50 
rooms  as  proper  subjects  for  regulation  of  duty 
of  hotel  keepers  towards  guests  in  case  of  fire, 
as  is  done  by  Rev.  St.  Neb.  1913,  S  3104,  does 
not  deny  the  innkeeper  equal  protection  of  the 
laws.— Miller  v.  Strahl,  36  S.  Ct.  147.  239  U. 
S.  426,  60  L.  Ed.  364,  affirming  judgment 
Strahl  V.  Miller,  151  N.  W.  952,  97  Neb.  820. 

Laws  N.  D.  1911,  p.  355,  singling  out  lard 
from  other  food  products,  and  requiring  sales 
thereof  not  in  bulk  to  be  put  up  in  packages  of 
specified  weights,  is  not  repugnant  to  Const. 
Amend.  14,  as  denying  equal  protection. — ^Ar- 
mour &  Co.  V.  State  of  North  Dakota,  36  S. 
Ct  440,  240  U.  S.  510,  60  L.  Ed.  771,  affirm- 
ing judgment  State  v.  Armour  &  Co.,  145  N. 
W.  1033,  27  N.  D.  177. 

Definition  of  business  of  "sugar  refiner*'  by 
Act  La.  No.  10,  of  1915,  S  15,  which  subjects 
to  drastic  regulation  such  business,  renders 
statute  violative  of  equal  protection  oi  the  laws 
clause  of  Const  U.  S.  Amend.  14.— McFarland 
V.  American  Sugar  Refining  Co.,  36  S.  Ct.  498, 
241  U.  S.  79,  60  L.  Ed.  899.  affirming  decree 
CD,  C.)  American  Sugar  Refining  Co.  v.  Mc- 
Farland,  229  F.  284. 

^=»241.  Resnlation  of  operation  of  rail- 
roads and  other  earriers, 

8—  10  Cent  Dig.  Const  Law,  58  700,  701. 

Gen.  St  S.  C.  1882.  c.  40,  providing  that 
the  entire  expenses  of  the  railroad  commission 
shall  be  borne  by  the  several  corporations  own- 
ing or  operating  railroads  within  the  state,  is 
not  in  conflict  with  Const.  U.  S.  Amend.  14, 
securing  to  every  person  the  eqaal  protection 
of  the  law.— Charlotte,  C.  &  A.  R.  Co.  v.  Gib- 
bes,  142  U.  S.  386,  12  S.  Ct  255.  35  L.  Ed. 
1051.  affirming  judgment  27  S.  C.  385,  4  S. 
E.  45. 

Pub.  Acts  Conn.  1889,  c.  220,  authorizing 
the  railroad  commissioners  to  order  any  rail- 
road company,  if  in  their  opinion  its  financial 
condition  will  warrant,  to  remove  a  dangerous 
grade  crossing,  and  allowing  the  entire  expense 
to  be  imposed,  in  particular  instances,  on  the 
railroad  company,  does  not  deny  to  it  the  equal 
protection  of  the  laws,  since  the  statute  is  ap- 
plicable to  all  railroad  corporations  alike. — 
New  York  &  N.  E.  R.  Co.  v.  Town  of  Bris- 
tol. 151  U.  S.  556,  14  S.  Ct  437,  38  L.  Ed. 
269,  affirming  judgment  62  Conn.  527,  26  Atl. 
122. 

A  state  statute  forbidding  the  heating  of 

gassenger  cars  by  stoves,  on  railroads  of  over 
D  miles  in  length  (Laws  N.  Y.  1887,  c.  616). 
is  not  such  a  discrimination  against  roads  of 
greater  length  as  to  amount  to  a  denial  of  the 
equal  protection  of  the  laws.— New  York,  N.  H. 


&  H.  R.  Co.  V.  People  of  the  State  of  New 
York,  17  S.  Ct  418,  165  U.  S.  628,  41  L.  Ed. 
853. 

Where  several  railroad  companies  were  us- 
ing tracks  passing  under  a  viaduct  in  a  city, 
some  of  them  being  lessees  of  the  others  under 
agreements  the  terms  of  which  are  not  disclos- 
ed, it  cannot  be  said  that  a  statute  and  ordi- 
nances pursuant  thereto  imposing  on  the  lessor 
companies  the  entire  burden  of  keeping  the  via- 
duct in  repair  are  a  denial  of.  the  equal  protec- 
tion of  the  laws. — ChicagOw  B.  &  Q.  R.  Co.  v. 
State  of  Nebraska,  18  S.  Ct  513,  170  U.  S.  57, 
42  L.  Ed.  948. 

An  exception  of  a  dummy  railroad  operat- 
ed by  steam,  or  of  an  electric  railroad,  from 
an  ordinance  limiting  the  speed  of  railroad 
trains  within  a  city,  does  not  make  an  arbi- 
trary and  unreasonable  classification  in  denial 
of  the  equal  protection  of  the  laws.  Judgment, 
56  P.  133.  60  Kan.  251,  affirmed.— Erb  v. 
Morasch.  20  S.  Ct  819,  177  U.  S.  584,  44  L. 
Ed.  897. 

Equal  protection  of  the  law  is  not  denied  a 
street  railway  company  by  an  order  of  the  com- 
missioner of  railroads,  made  and  issued  under 
Pub.  Acts  Mich.  1893,  No.  171,  §  5,  requiring 
such  street  railway  company  to  pay  one-half 
of  the  expense  of  constructing  and  maintaining 
safety  appliances  at  a  grade  crossing  of  a  steam 
railroad,  which  was  not  built  until  after'  the 
street  railway  has  been  constructed.  Judgment, 
Detroit,  Ft.  W.  &  B.  I.  Ry.  v.  Commissioner 
of  Railroads,  86  N.  W.  842,  127  Mich.  219,  8 
Detroit  Leg.  N.  343,  62  L.  R.  A.  149,  affirmed. 
—Detroit,  Ft  W.  &  B.  I.  Ry.  v.  Osbom,  23 
S.  Ct  640,  189  U.  S.  383,  47  L.  Ed.  860. 

An  order  of  the  North  Carolina  Corpora- 
tion Commission,  requiring  the  Atlantic  Coast 
Line  Railroad  Company  to  restore  the  connec- 
tion at  Selma  with  a  train  of  the  Southern 
Railroad  CJompany,  which  afforded  the  principal 
means  of  travel  between  the  eastern  and  west- 
em  parts  of  the  state,  is  not  so  arbitrary  and 
imreasonable  as  to  amount  to  a  deprivation  of 
the  equal  protection  of  the  laws,  if  other  con- 
nections are  inadequate  for  the  public  convey- 
ance, although  compliance  with  the  order  may 
necessitate  operating  an  extra  train  at  a  loss 
or  extending  with  like  result  the  run  of  the  local 
train,  so  long  as  the  income  of  the  railroad 
company  from  its  business  in  the  state  affords 
adequate  remuneration.  Judgment,  North  Caro- 
lina Corp.  Commission  v.  Atlantic  Coast  Line 
R.  Co.  (1904)  49  S.  B,  191,  137  N.  C.  1,  af- 
firmed.— Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  27  S.  Ct.  585,  206 
U.  S.  1,  51  L.  Ed.  933,  11  Ann.  Cas.  398. 

The  exclusion  of  railroads  less  than  50 
miles  in  length  from  the  operation  of  Laws 
Ark.  1907,  No.  116,  prescribing  a  minimam 
of  3  brakemen  for  freight  trains  of  more  than 
25  cars,  does  not  deny  to  other  railroads  the 
equal  protection  of  the  laws. — (1911)  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  State  of  Arkansas,  31 
S.  Ct  275,  219  U.  S.  453.  55  L.  Ed.  290,  af- 
firming judgment  (1908)  111  S.  W.  456,  86 
Ark.  412. 

The  equal  protection  of  the  laws  under 
Const.  U.  S.  Amend.  14,  is  not  denied  to  a 
carrier  by  an  order  of  a  state  railroad  commis- 
sion requiring  it  to  accept  without  unloading, 
reshipments  of  coal  in  car  load  lots  tendered  in 
cars  of  other  railway  carriers. — Chicago,  M.  & 
St.  P.  Ry.  Co.  V.  State  of  Iowa,  34  S.  Ct  592, 
233  U.  S.  334,  58  L.  Ed.  988,  affirming  judg- 
ment State  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 
130  N.  W.  802,  152  Iowa,  317. 

The  equal  protection  of  the  laws  clause  of 
Const.  U.  S.  Amend.  14,  is  not  infringed  by 
Pub.  Laws  Ga.  1908,  pp.  50,  51,  requiring  loco- 
motives On  the  main  line  to  be  equipped  with 
electric  headlights,   because    the  act  may   not 
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apply  to  receivera  operating  railways.— Atlantic 
C5oast  Line  R.  Co.  v.  State  of  Georgia,  34  S. 
Ct.  829,  234  U.  S.  280,  58  L.  Ed.  1312,  af- 
firming judgment  69  S.  E.  725,  135  Ga.  545, 
32  L.  R.  A.  (N.  S.)  20. 

Exceptions  in  favor  of  tram  roads,  mill 
roads,  and  roads  engaged'  in  transporting  lum- 
ber or  logging,  in  connection  with  mills,  made 
by  Pub.  Laws  Ga.  1908,  pp.  50,  51.  requiring 
railway  locomotives  on  the  main  line  to  be 
equipped  with  electric  headlights,  do  not  ren- 
der the  statute  repugnant  to  Const  U.  S. 
Amend.  14. — Id. 

Equal  protection  of  the  laws  is  not  denied 
by  Laws  Mo.  1907,  p.  169,  amending  Rev.  St. 
1899,  I  1110,  requinng  openings  in  rights  of 
way  to  take  care  of  surface  water.— Chicago  & 
A.  R.  Co.  V.  Tranbarger,  35  S.  Ct.  678,  238 
U.  S.  67.  59  L.  Ed.  1204,  affirming  judgment 
Tranbarger  v.  Chicago  &  .A.  R.  Co.,  156  S.  W. 
694,  250  Mo.  46. 

A  state  statute  forbidding  the  switching  of 
cars  over  public  crossings  in  cities  of  the  first 
and  second  class  with  less  than  a  specified  num- 
ber of  employes  is  not  violative  of  the  equal 
protection  clause  of  Const.  Amend.  14,  in  that 
it  exempts  railways  less  than  100  miles  in 
length.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  State 
of  Arkansas,  36  S.  Ct  443,  240  U.  S.  518, 
60  L.  Ed.  776,  affirming  judgment  170  S.  W. 
580;  114  Ark.  486. 

'^=»242.  Resvlation  of  oliarses  or  prices. 

See  10  Cent.  Dig.  Const  Law.  §  691. 

Act  Miss.  March  11,  1884,  establishing  a 
commission  charged  with  the  duty  of  supervis- 
ing railroads  and  authorized  it  to  fix  maximum 
rates  for  transportation,  is  not  unconstitution- 
al, as  depriving  a  railroad  company  of  the  equal 
protection  of  the  laws. — Stone  v.  Farmers*  Loan 
&  Trust  Co.,  116  U.  S.  307,  6  S.  Ct.  334,  388. 
1191,  29  L.  Ed.  636. 

Under  Const.  Ark,  art.  17,  S  10,  giving  the 
legislature  the  power  to  regulate  fares  and 
freights,  a  classification,  by  the  legislature,  of 
railroad  rates  in  proportion  to  the  length  of 
the  line  of  the  road,  if  applied  equally  to  all 
roads  of  the  same  <dass,  does  not  violate  the 
constitutional  provision  securing  to  all  the  equal 
protection  of  the  laws.— Dow  v.  Beidelman,  125 
U.  S.  680,  8  S.  Ct  1028,  31  L.  Ed.  841,  affirm- 
ing judgment  49  Ark.  325,  5  S.  W.  297. 

Laws  N.  Y.  1888,  c.  581,  fixes  a  maximum 
charge  of  five-eights  of  a  cent  per  bushel  for 
elevating,  receiving,  weighing,  and  discharging 
grain,  b^  means  of  floating  or  stationary  ele- 
vators, m  any  city  of  the  state  containing  a 
population  of  130,000  or  over.  Held,  that  the 
fact  that  the  operation  of  the  act  is  limited  to 
cities  ha%'ing  a  population  of  130,000  or  over 
does  not  render  it  unconstitutional,  as  denying 
the  equal  protection  of  the  laws. — Budd  v.  Peo- 
T)le  of  State  of  New  York,  143  U.  S.  517,  12  S. 
Ct  468,  36  L.  Ed.  247. 

Laws  N.  D.  1891,  c.  126,  regulating  pubHc 
warehouses,  prescribing  maximum  rates  of 
charges  for  storing  and  handling  grain  therein, 
and  -requiring  the  grain  stored  to  be  insured 
at  the  expense  of  the  warehouseman,  is  not  a 
denial  of  the  equal  protection  of  the  laws,  even 
though  applied  to  an  elevator  owner  whose 
principal  business  is  storing  his  own  grain,  the 
storage  of  grain  for  others  being  a  mere  incident 
in  bis  business.— Brass  v.  State  of  North  Dako- 
ta, 153  U.  S.  391,  14  S.  Ct  857,  38  L.  Ed.  757, 
affirming  judgment  State  v.  Brass,  2  N.  D. 
482,  52  N.  W.  408. 

A  statute  reducing  the  tolls  charged  by  a 
turnpike  company  below  those  prescribed  by 
general  statute  for  other  turnpike  companies  in 
the  state  does  not  necessarily  deny  to  it  the 
equal  protection  of  the  laws.— Covington  &  L. 
Turnpike  Road  Co.  v.  Sandford,  17  S.  Ct.  198. 
164  U.  S.  578,  41  L.  Ed.  560. 


The  Nebraska  law  of  April  12,  1893,  to 
regulate  railroads  and  &x  maximum  freight 
rates,  is  void  as  to  the  particular  rates  prescrib- 
ed, as  denying  to  the  companies  the  equal  pro- 
tection of  the  laws.— Smyth  v.  Ames,  18  S.  Ct. 
418,  169  U.  S.  466,  42  L.  Ed.  819,  affirming 
decree  Ames  v.  Union  Pac  Ry.  Co.  (C.  C.)  64 
F.  165. 

A  stock-yards  company  is  denied  the  equal 
protection  of  the  laws  by  Act  Kan.  March  3, 
1897,  which  limits  the  amount  of  the  charges 
to  be  made  by  that  corporation,  without  limiting 
the  charges  to  be  made  by  other  similar  corpo- 
rations doing  k  smaller  amount  of  business,  and 
without  an^  reference  to  the  character  or  value 
of  the  services  rendered,  although  the  statute  is 
general  in  its  terms,  and  is  made  applicable  to 
any  corporation  doing  business  of  a  certain 
amount,  and  notwithstanding  the  fact  that  by 
virtue  of  the  great  amount  of  business  done  by 
the  corporation  affected  by  the  statute  it  may 
make  a  reasonable  income,  since  the  statute 
makes  a  positive  and"  direct  discrimination  be- 
tween persons  engaged  in  the  same  class  of 
business,  and  bases  it  simply  upon  the  quantity 
of  business  which  each  may  do.  Decree  (C.  C.) 
Cotting  V.  Kansas  City  Stockyards  Co.,  82  F. 
?59'  reversed.— Cotting  v.  Godard,  22  S.  Ct  30. 
183  U.  S.  79,  46  L.  Ed.  92. 

The  equal  protection  of  the  laws  is  not  de- 
nied to  a  railroad  company  by  Const  Ky.  {  218, 
and  Gen*.  St  Ky.  1894,  §  820,  which  prohibit 
the  companies  from  charging  more  for  a  shorter 
than  for  a  longer  haul,  except  by  permission  of 
the  railroad  commission  in  special  cases  after 
investigation.  Judgment  51  S.  W.  164.  1012, 
106  Kv.  633,  21  Ky.  Law  Rep.  232,  90  Am.  St 
Rep.  236,  affirmed.— LouisviUe  &  N.  R.  Co.  v. 
Commonwealth  of  Kentucky,  22  S.  Ct  95.  183 
U.  S.  503,  46  L.  Ed.  29a  ' 

The  reduction  of  water  rates  by  a  board  of 
supervisors,  acting  under  the  authority  of  St 
Cal.  1885,  p.  95,  S  5,  so  as  to  give  an  annual 
income  of  6  per  cent,  on  the  then  value  of  the 
property  of  the  water  company,  used  in  sup- 
plying water  to  the  public,  does  not  necessarily 
amount  to  a  denial  'of  equal  protection  of  the 
laws.  Judgment  (C.  C.)  San  Joaquin  &  Kings 
River  Canal  &  Irrigation  Co.  v.  Stanislaus 
County,  113  F.  930,  reversed.— Stanislaus  Coun- 
ty V.  San  Joaquin  &  King's  River  Canal  &  Ir- 
rigation Co.,  24  S.  Ct  241,  192  U.  S.  201.  48 
L.  Ed.  406. 

« 

Municipal  regulation  of  the  rates  which  a 
telephone  company  may  charge,  on  a  lower 
scale  than  those  prescribed  for  a  competitor, 
does  not  necessarily  deny  the  equal  protection 
of  the  laws,  since  such  competitor  may  bring  its 
patrons  into  communication  with  a  larger  num- 
ber of  persons,  dwelling  in  a  more  widely-ex- 
tended territory,  and  may  render  much  more 
valuable  service.  Decree  (C.  C.  1907)  155  F, 
554,  affirmed.— Home  Telephone  &  Telegraph 
Co.  V.  City  of  Los  Angeles,  29  S.  Ct  60.  211 
U.  S.  265,  53  L.  Ed.  176. 

The  exemption  of  banks  or  trust  compa- 
nies and  bona  fide  mortgages  from  the  operatioa 
of  Conn.  Pub.  Acts  1907,  c.  238,  prohibiting 
the  exacting  of  more  than  15  per  cent  interest 
on  loans,  or  accepting  a  note  for  a  greater 
amount  thaA  that  actually  loaned,  with  intent 
to  evade  this  provision,  does  not  render  such 
statute  repugnant  to  the  equal  protection  of  the 
laws  clause  of  the  federal  Constitution,  but 
such  classification  has  a  reasonable  basis. — 
Griffith  V.  State  of  Connecticut  31  S.  Ct  132, 
218  U.  S.  563,  54  L.  Ed.  1151;  Id.,  31  S.  Ct 
134,  218  U.  S.  572,  54  L.  Ed.  1155.  Affirm- 
ing judgment  State  v.  Griffith,  74  A.  1068,  83 
Conn.  1. 

Punishing  the  selling  of  goods  at  a  lower 
rate  at  one  place  than  in  another,  to  destroy 
competition,  as  provided  by  I^ws  S.  D.  1907.  c, 
181,  does  not  deny  the  equal  protection  of  the 
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laws. — Central  Lumber  Co.  v.  State  of  South 
Dakota^  33  S.  Ct.  66,  226  U.  S.  157.  57  L.  Ed. 
164,  amrming  judgment  State  v.  Central  Lum- 
ber Co.,  123  N.  W.  504,  24  S.  D.  136. 

The  exemption  of  any  railroad  in  the  state 
under  50  miles  in  length,  not  under  the  control 
of  any  other  railroad  over  50  miles  in  length, 
operated  wholly  or  in  part  in  the  state,  from 
the  operation  of  Laws  W.  Va.  1907,  c.  41  (Code 
Supp.  1909.  c.  54,  §§  2496al.  2496a2),  fixing 
maximum  rate  for  passengers  at  two  cents  per 
mUe  does  not  deny  equal  protection  of  the  laws, 
where,  as  construed  b^  the  state  courts,  a  rail- 
way under  50  miles  in  length  controlled  by  a 
railway  of  greater  length  will  be  taken  out  of 
the  exception  when  operated  with  a  longer  line. 
—Chesapeake  &  O.  R.  Co.  v.  Conley,  33  S.  Ct. 
985,  230  U.  S.  513,  57  L.  Ed.  1597. 

The  exception  in  favor  of  electric  lines  and 
street  railways  made  by  Laws  W.  Va.  1907,  c. 
41  (Code  Supp.  1909,  c.  54,  §|  2496al,  2496a2), 
fixing  maximum  rates  at  two  cents  per  mile, 
does  not  deny  equal  protection  of  the  laws. — Id. 

€=»243.  Creation  or  diseliarse  of  liabil- 
ity in  seneraL 

See  10  Cent.  Dig.  Ck>nst.  Law,  |  702. 

Act  Kan.  1874,  providing  that  every  rail- 
road company  shall  be  liable  to  its  employes  for 
injuries  caused  by  mismanagement  of  its  en- 
gineers or  other  employes,  does  not  deny  to  a 
railroad  company  the  equal  protection  of  the 
laws. — Missouri  Pac.  Ry.  Co.  v.  Mackey,  127 
IT.  S.  205,  8  S.  Ct.  1161, '32  L.  Ed.  107;  Minne- 
apolis &  St  L.  Ry.  Co.  V.  Herrick,  127  U.  S. 
210,  8  S.  Ct  1176,  32  L.  Ed.  109. 

Code  Iowa,  §  1289,  provides  that  any  rail- 
way company  that  fails  to  fence  its  road,  where 
the  right  to  fence  exists,  shall  be  liable  for  the 
value  of  stock  killed  or  injured  by  reason  of  the 
want  of  such  fence,  unless  it  was  caused  by  the 
wHlful  act  of  the  owner;  and  that  if  the  com- 
pany neglects  to  pay  within  30  days  after  no- 
tice, the  owner  may  recover  double  the  value. 
JSetd,  that  the  statute  is  not  a  denial  of  the 
equal  protection  of  the  law  within  the  meaning 
of  Const.  U.  S.  Amend.  14,  as  that  clause  only 
requires  that  legislation  shall  treat  alike  all  per- 
sons brought  under  subjection  to  it. — Minne- 
apolis &  St  L.  Ry.  Co.  v.  Beckwith,  129  U.  S. 
26,  9  S.  Ct  207,  32  L.  Ed.  585, 

A  state  statute,  which,  as  construed  by  the 
courts  of  the  state,  gives  damages  to  a  land- 
owner for  the  expense  and  inconveniences  of 
watching  cattle  to  keep  them  from  going  upon 
a  railroad  track  running  through  his  land, 
which  the  company  has  failed  to  fence  (Gen. 
Laws  Minn.  1877,  c.  73),  is  within  the  police 
power  of  the  state,  and  is  not  subject  to  the  in- 
hibition of  the  fourteenth  amendment  to  the 
federal  Constitution,  against  depriving  any  per- 
son of  the  equal  protection  of  the  laws,  even 
though,  by  the  general  law  of  the  state,  penal- 
ties and  damages  are  given  only  for  direct  in- 
juries sought  to  be  prevented,  and  do  not  ex- 
tend to  consequential  and  possible  resulting  in- 
juries.— Minneapolis  &  St.  L.  Ry.  Co.  v.  Em- 
mons, 149  U.  S.  364,  13  S.  Ct.  870,  37  L.  Ed. 
769 ;  Same  v.  Nelson,  149  U.  S.  368,  13  S.  Ct 
871,  37  L.  Ed.  772. 

Restricting  railway  mail  clerks  and  others 
whose  employment  in  and  about  a  railroad  sub- 
jects them  to  greater  peril  than  passengers  in 
the  strict  sense  to  such  right  of  action  against 
the  railway  company  for  injuries  received  in 
the  course  of  their  employment  as  a  railway  em- 
ploy6  would  have  under  like  circumstances  is  a 
reasonable  classification,  which  sustains  the 
provision  of  Act  Pa.  April  4,  18G8,  making  it, 
as  against  the  objection  that  such  statute  de- 
nies the  equal  protection  of  the  laws.  Judgment 
(1905)  76  N.  E.  1129,  72  Ohio  St.  659,  affirmed. 
—Martin  v.  Pittsburg  &  L.  E.  R.  Co.,  27  S.  Ct. 
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^s>245.  Imposition  of  liability  for  per- 
sonal injuries* 

See  10  Cent  Dig.  Const  Law,  §  702. 

A  statute  making  a  railroad  company  liable 
to  an  employ^  injured  by  the  negligent  act  of  a 
fellow  servant  is  not  unconstitutional  as  a  de- 
nial to  such  corporation  of  the  equal  protec- 
tion of  the  laws,  since  there  are  peculiar  haz- 
ards in  the  operation  of  a  railroad.— Tullis  v. 
Lake  Erie  &  W.  R.  Co.,  20  S.  Ct.  136,  175  U. 
S.  348,  44  L.  Ed.  192. 

Rev.  St  1899,  {  2873,  providing  that  every 
railroad  corporation  shall  be  liable  for  all  dam- 
ages sustained  by  any  servant  while  engaged  in 
the  work  of  operating  such  road  by  reason  of 
the  negligence  of  any  other  agent  or  servant 
thereof,  construed  as  including  all  servants 
whose  work  is  directly  necessary  for  the  run- 
ning of  trains  over  the  track,  is  not  unconstitu- 
tional, as  subjecting  railroad  companies  to  a  lia- 
bility to  their  employes  not  imposed  on  other 
persons  or  companies  under  similar  conditions. 
Judgment,  Callahan  v.  St.  Louis  Merchants' 
Bridge  Tern^nal  Ry.  Co.,  71  S.  W.  208,  170 
Mo.  473,  60  L.  R.  A.  249,  94  Am.  St.  Rep.  746, 
affirmed.— St.  Louis  Merchants'  Bridge  Termin- 
al Ry.  Co.  V.  Callahan,  24  S.  Ct.  857, 194  U.  S. 
628,  48  L.  Ed.  1157. 

The  equal  protection,  of  the  laws  is  not  de- 
nied b^  construing  the  proviso  excepting  cases 
of  injuries  sustained  by  railway  employes 
"while  engaged  in  the  construction  of  a  new 
road  or  any  part  thereof  not  open  to  public  trav- 
el or  use/'  from  the  provisions  of  Gen.  St  Minn. 
1894,  §  2701,  abrogating  the  fellow-servant  rule, 
as  only  exempting  incomplete  railroads,  and 
therefore  as  not  excepting  from  the  operation 
of  the  statute  an  accident  on  a  narrow-gauge 
track  on  which  dump  cars  were  run  by  a  min- 
ing company  for  the  purpose  of  stripping  the 
earth  from  the  surface  of  its  mine.  Judgment, 
Kline  v.  Minnesota  Iron  Co.,  100  N.  W.  681, 
93  Minn.  63,  affirmed. — Minnesota  Iron  Co.  v. 
Kline,  26  S.  Ct  159,  199  U.  S.  593,  50  L.  Ed. 
322. 

The  selection  of  mineowners  as  a  class  up- 
on which  to  impose  responsibility  for  the  de- 
faults of  certain  employ^  who  are  required  by 
Mining  Act  111.  April  18,  1899  (Laws  1899,  p. 
300),  to  be  selected  from  those  holding  licenses 
issued  by  the  state  mining  board  created  by  that 
act,  does  not  render  such  legislation  repugnant 
to  Const  U.  S.  Amend.  14,  as  denying  the  equal 
protection  of  the  laws.— Wilmington  Star  Min. 
Co.  V.  Fulton,  27  S.  Ct.  412,  205  U.  S.  60,  51 
L.  Ed.  708. 

The  modification  of  the  fellow-servant  rule 
as  to  railway  employes,  made  by  Act  Ind. 
March  4,  1893  (Acts  1893,  c.  130)  §  1,  does 
not  offend  against  the  equal  protection  of  the 
laws  clause  of  the  federal  Constitution  because 
construed,  as  applying  to  all  employes  doing 
work  essential  to  enable  the  carrying  on  of 
railway  operations,  and  not  as  limited  to  those 
engaged  in  or  about  the  movement  of  trains, 
but  such  general  classification  of  railway  em- 
ployte  is  a  proper  exercise  of  the  police  power. 
—Louisville  &  N.  R.  Co.  v.  Melton,  30  S.  Ct 
676,  218  U.  S.  36,  54  L.  Ed.  921,  47  L.  R.  A. 
(N.  SO  84,  affirming  judgment  105  S.  W.  366, 
127  Ky.  276. 

The  abrogation  of  the  fellow-servant  rule 
as  to  railway  employes,  made  b^  Code  Miss. 
1892,  §  3559,  does  not  offend  against  the  equal 
protection  of  the  laws  clause  of  the  federal 
Constitution  because  construed  as  applying  to 
the  foreman  of  a  section  crew  charged  with 
keeping  the  track  in  repair.— (1910)  Mobile,  J. 
&  K.  C.  It  Co.  V.  Turnipseed,  31  S.  Ct  136, 
219  U.  S.  35,  55  L.  Ed.  78,  32  L.  R.  A.  (X. 
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S.)  226,  Ann.  Cas.  1912A,  463,  affirming  judg- 
ment Same  y.  Hicks  (1908)  46  So.  360,  91  Miss. 
273,  124  Am.  St.  Rep.  679. 

An  nnconstitutional  discrimination  is  not 
made  by  amending  Code  Iowa,  §  2071,  which 
defined  the  liability  of  railway  corporations  for 
injuries  resulting  from  negligence  or  misman- 
agement in  the  use  and  operation  of  their  rail- 
ways, so  that  a  railway  company,  when  sued 
on  such  liabilitjr,  may  not  raise  the  defense 
that  a  recovery  is  barred  by  the  acceptance  of 
benefits  under  a  contract  ot  membership  in  its 
relief  department,  although  this  provision  of  the 
amendatory  act  applies  only  to  those  employes 
who  were  embraced  within  the  provisions  of  the 
original  statute,  and  to  the  enforcement  of  the 
particular  liabilities  which  that  statute  defined, 
and  the  benefits  of  such  statute  were  confined 
to  those  engaged  in  the  hazardous  business  of 
operating  railroads.— (1911)  Chicago,  B.  &,  Q. 
R.  Oo.  V.  McGuire,  31  S.  Ct.  259,  219  U.  S. 
549,  55  L.  Ed.  328.  affirming  judgment  Mc- 
Guire V.  Chicago,  B.  &  Q.  R.  Co.  (1908)  116 
N.  W.  801,  138  Iowa,  664. 

Abolishing  the  fellow-servant  rule  as  to 
corporations  operating  railroads  within  the 
state,  as  is  done  by  Act  Ark.  March  8.  1907, 
p.  162,  does  not  denv  such  a  corporation  the 
equal  protection  of  the  laws  because  the  stat- 
ute does  not  apply  to  individual  employers. — 
(1911)  Aluminum  (Jo.  of  America  v.  Ramsey,  32 
S.  Ct.  76,  222  U.  S.  251,  56  L.  Ed.  185,  affirm- 
ing judgment  (1909)  117  S.  W.  568,  89  Ark. 
522. 

Railway  companies  are  not  denied  the 
equal  protection  of  the  laws,  by  0)mp.  St.  Neb. 
1911,  c.  21,  §  4j  under  which  contributory  neg- 
ligence of  an  injured  train  employ^  will  not 
bar.  recovery,  where  it  was  slight  and  that  of 
the  company  gross.— Missouri  Pac.  R.  Co.  v. 
Castie,  32  S.  Ct  606,  224  U.  S.  541,  56  L.  Ed. 
875. 

The  modification  of  the  fellow-servant  rule 
as  to  railway  employes  made  by  Laws  Ind. 
1893,  c.  130,  held  not  in  contravention  of  the 
equal  protection  of  the  laws  clause  of  Const  U. 
S.  Amend.  14,  because  applying  to  any  railway 
employ^,  where  the  highest  courts  of  the  state 
exclude  employes  not  engaged  in  some  service 
subject  to  the  hazards  incident  to  the  movement 
of  trains. — Chicago,  I.  &  L.  R.  Co.  v.  Hackett, 
33  S.  Ct  581,  228  U.  S.  559,  57  L.  Ed.  966,  af- 
firming jnHgment  Hackett  v.  Chicago,  I.  &  L. 
B.  Co.,  170  lU.  App.  140. 

Employers  having  five  or  more  employes  are 
not  denied  equal  protection  of  the  laws,  because 
'their  failure  to  comply  with  Ohio  Workmen's 
Compensation  Act  (Page  &  A.  Cren.  Code,  S 
146^37  et  seq.),  by  payments  into  a  state  in- 
surance fund,  deprives  them  in  negligence  suits 
of  defenses  of  contributory  negligence,  assumed 
risk,  and  negligence  of  fellow  servants,  while 
those  employ&g  four  or  less  employes  can  make 
either  of  these  defenses. — Jeffrey  Mfg.  Co.  v. 
Blagg,  35  S.  Ct  167,  235  U.  S.  571,  59  L.  Ed. 
364. 

Equal  protection  of  the  laws  is  not  denied 
by  construmg  Laws  Wash.  1911,  c.  74,  as  tak- 
ing away  under  Rem.  &  Bal.  Code,  §§  183,  194, 
the  right  to  maintain  action  for  wrongful  death 
of  an  employ^. — Northern  Pac.  Ry.  Co.  v. 
Meese,  36  S.  Ct  223,  239  U.  S.  614.  60  L.  Ed. 
467,  reversing  judgment  Meese  v.  Northern  Pac. 
Ry.  Co.,  211  F.  254,  127  C.  C.  A.  622. 

^=s»246.  Imposition  of  liability  for  injm- 
ries  to  property  rights. 

See  10  Cent  Dig.  Ck>n8t  Law,  5§  702,  709. 

A  statute  making  each  company  owning  or 
operating  a  railroad  within  the  state  liable  for 
property  destroyed  by  fire  from  its  locomotives 
does  not  deny  to  such  companies  the  equal  pro- 
tection of  the  laws.— St.  Louis  &  S.  F.  R.  Co. 
Y.  Mathews,  17  S.  Ct  243,  165  U.  S.  1,  41  L. 
Ed.  611. 


A  city  is  not  denied  the  equal  protection 
of  the  laws  by  Laws  III.  1887,  p.  237,  imposing 
upon  it  a  liability  for  damage  to  property  with- 
in its  limits,  caused  by  a  mob  or  riot,  because, 
when  property  damaged  under  like  circumstanc- 
es is  situated  in  a  village  or  other  incorporated 
town,  the  liability  is  imposed  upon  the  county 
instead  of  upon  such  village  or  town.— City  of 
Cliicago  V.  Sturges.  32  S.  Ct  92,  222  U.  S. 
313,  56  L.  Ed.  2lh,  Ann.  Cas.  1913B,  1349, 
affirming  judgment  Sturges  y.  City  of  Chicago, 
86  N.  E.  683,  237  lU.  46. 

^=s»247«  Imposition  of  penalty  or  forfeit 
tnre. 

See  10  Cent  Dig.  Const  Law,  |  70S. 

A  statute  providing  that  a  railroad  company 
failing  to  keep  its  track  fenced  as  specified  shall 
be  liable  in  double  the  amount  of  all  damages 
occasioned  by  injuries  to  stock  going  on  the 
track,  because  of  defects  in  the  fences,  cattle 
guards,  etc.,  is  not  unconstitutional,  as  depriy- 
ing  the  company  of  the  eoual  protection  of  the 
laws.— Missouri  Pac.  Ry.  Co.  v.  Humes,  115  U. 
S.  512,  6  S.  Ct  110,  29  L.  Ed.  463;  Same  ▼• 
Terry,  116  U.  S.  523,  6  S.  Ct  114,  29  L.  Ed. 
467. 

Code  Iowa,  |  1289,  authorizing  a  recovery 
against  a  railroad  company  of  double  the  value 
of  stock  killed  through  the  company's  failure 
to  fence  as  required  by  statute,  where  it  fails 
to  pay  "30  days  after  notice  of  loss,  is  not  a  de- 
nial of  equal  protection  of  the  law,  within 
Const.  U.  S.  Amend.  14. — Minneapolis  &  St  L. 
Ry:  Co.  V.  Beckwith,  129  U.  S.  26,  9  S.  Ct  207, 
32  L.  Ed.  585. 

The  Texas  statute,  authorizing  the  recov- 
ery of  damages  and  attorney's  fees  for  failure 
by  life  and  health  insurance  companies  to  pay 
losses,  is  not  repugnant  to  the  guaranty  of  the 
equal  protection  of  the  laws,  made  by  the  fed- 
eral constitution. — Fidelity  Mut.  Life  Ass*n  v. 
Mettler,  22  S.  Ct.  662,  185  U.  S.  308,  46  U 
Ed.  922;  Iowa  Life  Ins.  Co.  v.  Lewis,  23  S. 
Ct  126,  187  U.  S.  335,  47  L.  Ed.  204. 

The  imposition  upon  railway  companies 
alone,  by  St  Tex.  1901,  c.  117,  of  the  penalty 
therein  given  to  contiguous  landowners  for 
allowing  Johnson  grass  or  Russian  thistle  to 
mature  and  ^o  to  seed,  does  not  deny  such  rail- 
way companies  the  equal  protection  of  the  laws. 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  May, 
24  S.  Ct  638,  194  U.  S.  267,  48  L.  Ed.  971. 

Common  carriers  are  not  denied  the  equal 
protection  guaranteed  by  Const  U.  S.  Amend. 
14,  by  the  provisions  of  Act  S.  C.  Feb.  23,  1903, 
p.  81,  §  2,  requiring  them  to  adjust  and  pay 
every  claim  for  loss  or  damage  to  an  intrastate 
shipment  within  40  days  after  the  filing  of  a 
claim,  under  penalty  of  S50  for  each  failure  or 
refusal,  where  there  can  oe  no  award  of  a  pen- 
alty under  the  statute  unless  there  is  a  recovery 
of  the  full  amount  claimed.  Judgment,  Seegers 
Bros.  V.  Seaboard  Air  Line  Ry.  (1905)  52  S.  B. 
797,  73  S.  C.  71,  affirmed.— Seaboard  Air  Line 
Ry.  V.  Seegers,  28  S.  Ct.  28,  207  U.  S.  73,  52  L. 
Ed.  108. 

A  statute  providing  for  the  establishment 
of  rates  for  railroad  transportation  without  giv- 
ing the  corporation  an  opportunity  to  be  heard, 
which  fixes  penalties  for  disobedience  of  its  pro- 
visions by  fines  so  enormous  and  imprisonment 
so  severe  as  to  intimidate  the  corporations  and 
their  officers  from  resorting  to  tne  courts  to 
test  the  validity  of  the  rates,  is  unconstitution- 
al, as  depriving  the  corporations  of  the  equal 
protection  of  the  laws.— Ex  parte  Young,  28  S. 
Ct.  441,  209  U.  S.  123,  52  L.  Ed.  714,  13  L. 
R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764. 

The  possible  invalidity  as  to  individuals 
of  the  provisions  of  Act  Ark.  Jan.  23.  1905 
(Acts  1905,  p.  2)  I  1,  penalizing  the  doing  of 
business  within  the  state  by  members  of  a  trust 
or  combination  to  control  prices,  does  not  ten- 
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der  gach  proyisions  invalid  as  to  corporations, 
as  denying  the  equal  protection  of  the  laws. 
Judgment  (1907)  100  S.  W.  407.  81  Ark.  519. 
affirmed.— Hammond  Packing  Co.  v.  State  of 
Arkansas,  29  S.  Ct.  370,  212  U.  S.  322,  53  L. 
Ed.  530,  15  Ann.  Gas.  645. 

An  insurance  company  connected  with  a 
tariff  association  which  fixes  rates  is  not  de- 
nied the  equal  protection  of  the  laws  by  Code 
Ala.  1896,  fi§  2619,  2620,  under  which  the  in- 
sured or  beneficiary  in  a  policy  issued  by  such 
company  may  recover,  in  addition  ^o  the  actual 
loss  or  damage,  25  per  cent,  of  the  amount 
of  such  actual  loss  or  damage,  since  such  stat- 
ute places  upon  an  equalit^r  in  every  respect 
all  insurers  which,  at  the  time  of  issuing  the 
insurance,  or  subsequently,  and  before  trial, 
were  in  au^  way  connected  with  any  other  per- 
sons, associations,  or  corporations  which  acted 
together  in  fixing  insurance  rates. — German  Al- 
Uance  Ins.  Co.  v.  Hale,  31  S.  Ct.  246,  219  U. 
S.  307,  55  L.  Ed.  229. 

A  foreign  corporation  ousted  and  fined  in 
quo  warranto  proceedings  in  the  highest  court 
of  the  state  for  misuser  of  its  license  was  not 
denied  equal  protection  of  the  laws  because 
corporations  prosecuted  in  inferior  courts  are 
entitled  to  trial  by  jury  and  can  be  subjected 
only  to  fine  of  $100  per  day  while  the  combi- 
nation continued.— (1912)  Standard  Oil  Co.  of 
Indiana  v.  State  of  Missouri  ex  inf.  Hadley,  32 
S.  Ct.  406.  224  17.  S.  270,  56  L.  Ed.  760,  Ann. 
Cas.  1913I>,  936,  affirming  judgment  State  ex 
inf.  Hadley  v.  Standard  Oil  Co.,  116  S.  W.  902, 
218  Ma  1. 

Equal  protection  of  the  laws  is  not  denied 
to  a  carrier  by  imposition,  under  Laws  Miss. 
1908,  c  196,  of  a  penalty  for  faUure  to  settle 
a  claim  for  damages  to  an  intrastate  shipment 
within  60  days  from  the  notice  of  the  claim. — 
Yazoo  &  Mississippi  VaL  R.  Co.  v.  Jackson 
Vin^ar  Co.,  33  S.  Ct.  40,  226  U.  S.  217,  57  L. 
Ed.  193. 

An  ordinance  of  a  town  by  which  owners  of 
property  abutting  on  any  street  along  which 
sewer  mains  have  been  laid  were  required  to 
connect  with  the  main  sewer  under  penalty 
does  not  deny  equal  protection  of  the  laws.— 
Hutchinson  v.  City  of  Valdosta,  33  S.  Ct  290, 
227  U.  S.  303,  57  L.  Ed.  520. 

Singling  out  railway  companies  and  sub- 
jecting them  to  double  damages  and  attorneys' 
fees  on  refusal  to  pay  fof  killing  live  stock  with- 
in 30  days  after  demand,  as  is  done  by  Laws 
Ark.  1907,  p.  144,  when  litigants  in  general  are 
not  subject  to  the  same  burdens,  does  not  de- 
prive nulway  companies  of  the  equal  protection 
of  the  laws.— Kansas  City  Southern  Ry.  Co.  v. 
Anderson,  34  S.  Ct.  599,  233  U.  S.  325,  58  L. 
Ed.  983,  affirming  judgment  149  S.  W.  58,  104 
Ark.  500. 

A  state  statute  imposing  enormous  penalties 
for  violating  orders  of  state  railroad  commission 
held  violative  of  Const.  U.  S.  Amend.  14,  as 
denying  equal  protection  of  the  laws  though  full 
hearing  is  accorded  where  resort  to  the  courts 
may  be  had  only  at  great  risk.— Wad  ley  South- 
em  Ry.  Co.  V.  State  of  Georgia,  35  S.  Ct.  214, 
235  U.  S.  651,  59  L.  Ed.  4%,  affirming  judg- 
ment 73  S.  £.  741,  137  Ga.  497. 

Penalty  of  $5,000  per  day  for  violating  or- 
ders of  state  railroad  commission  imposed  by 
Civ.  Code  Ga.  1910,  I  2667,  does  not  deny 
equal  protection  of  the  laws  contrary  to  Const. 
U.  S.  Amend.  14,  where  judicial  review  is  ac- 
corded by  Civ.  Code  Ga.  1910,  %  2625.— Id. 

Carrier  failing  to  resort  to  remedy  accorded 
by  Civ.  Code  Ga.  1910,  f  2625,  for  relief  against 
order  of  railroad  commission,  but  attacking  va- 
lidity of  order  when  sued  under  section  2667, 
held  not  denied  equal  protection  of  the  laws  by 


being  compelled  to  pay  the  penalties  imposed. 
— Id. 

A  penalty  of  from  $300  to  $600,  imposed  bv 
the  so-called  Ohio  "run-of-mine"  or  "anti-screen 
law,  for  each  separate  violation  of  the  act.  is 
not  so  great  as  to  render  the  statute  a  violation 
of  the  equal  protection  of  the  laws  under  Const. 
U.  S.  Amend.  14,  by  preventing  resort  to  the. 
courts  to  test  constitutionality  of  the  law. — 
Rail  &  River  Coal  Co.  v.  Yaple,  35  S.  Ct  359, 
236  U.  S.  338,  59  L.  Ed.  607,  affirming  decree 
(D.  C.)  214  F.  273. 

Penalties  prescribed  by  Laws  Fla.  1913,  c. 
6421,  §  35,  for  selling  merchandise  accompanied 
by  coupons,  etc.,  redeemable  in  premiums,  with- 
out payment  of  license  fee,  hetd  not  so  severe 
as  to  deny  the  equal  protection  of  the  laws  by 
intimidating  against  a  contest  of  the  validity  of 
the  statute.— Rast  v.  Van  Deman  &  Lewis  0>., 
36  S.  Ct  370,  240  U.  S.  342,  60  L.  Ed.  679,  re- 
versing order  Van  Deman  &  Lewis  Co.  v.  Kast, 
214  F.  827 ;  Pitney  v.  State  of  Washington,  36 
S.  Ct  385,  240  U.  S.  387,  60  U  Ed.  703,  affirm- 
ing judgmeat  State  v.  Pitney,  141  P.  883,  80 
Wash.  699. 

<S=»248.  Imposition  of  liability  for  oosts 
or  fees. 

See  10  Cent  Dig.  Const  Law,  8  70S. 

Gen.  St.  Kan.  1889,  c.  82,  §  326,  providing 
that,  when  a  prosecution  was  malicious,  the 
prosecutor  shall  be  adjudged  to  pay  the  costs, 
and  committed  to  jail  until  they  are  paid,  is  ap- 
plicable to  all  persons  under  like  circumstances, 
and  does  not  subject  the  individual  to  an  arbi- 
trary exercise  of  power,  and  hence  does  not 
deny  him  the  equal  protection  of  the  laws. — 
Lowe  V.  State  of  Kansas,  163  U.  S.  81,  16  S. 
Ct  1031.  41  L.  Ed.  78. 

Act  Tex.  April  5,  1889,  providing  that  rail- 
road companies  failing  to  pay  claims  less  than 
$50  for  labor,  damages,  overcharges  on  freight, 
or  for  stoclc  killed,  within  30  days  after  presen- 
tation thereof,  shall  be  liable  for  an  attorney's 
fee  not  exceeding  $10,  is  void  as  depriving  such 
companies  of  the  equal  protection  of  the  law. 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellis,  17  S.  Ct. 
255,  165  U.  S.  150,  41  L.  Ed.  666. 

The  provision  of  the  Kansas  statute  (Sess. 
Laws  1885,  p.  258,  c.  155,  {{  1,  2),  requiring 
a  reasonable  attorney's  fee  for  the  plaintiif  to 
be  allowed  and  made  a  part  of  the  judgment 
on  a  recovery  against  a  railroad  company  for 
damages  from  tire  caused  by  me  ouerating'  of 
its  trains,  is  in  the  nature  of  a  police  regula- 
tion, designed  to  enforce  care  on  the  part  of 
railroad  companies  to  prevent  the  escape  of  fire 
from  their  moving  trains,  which  subjects  the 
property  of  adjacent  owners  to  peculiar  hazard, 
and  has  a  reasonable  relation  to  the  object 
sought  to  be  accomplished,  although  the  statute 
imposes  no  specific  duty  by  way  of  precaution ; 
and  the  provision  is  not  in  violation  of  the 
fourteenth  constitutional  amendment,  as  an 
arbitrary  classification  of  suitors,  which  de- 
prives those  affected  of  the  equal  protection  of 
the  laws.— Atchison,  T.  &  S.  F.  R.  Co.  v.  Mat- 
thews, 19  S.  Ct  609,  174  U.  S.  96,  43  L.  Ed. 
909. 

The  equal  protection  of  the  laws  is  not  de- 
nied insurance  companies  by  the  provisions  of 
Comp.  St  Neb.  c.  43,  §§  43-45,  allowing  a 
reasonable  attorney's  fee  to  plaintiff  in  case  of 
the  unsuccessful  defense  by  an  insurance  com- 
pany of  a  suit  on  a  policy  of  insurance  cover- 
ing real  property  which  has  been  totally  de- 
stroyed by  the  causes  insured  against.  Judg- 
ment, Farmers'  &  Merchants'  Ins.  Co.  v.  Dab- 
ney,  86  N.  W.  1070,  62  Neb.  213,  97  Am.  St. 
Rep.  624,  affirmed.— Farmers'  &  Merchants'  Ins. 
Co.  V.  Dobney,  23  S.  Ct.  565,  189  U.  S.  301, 
I  47  L.  Ed.  821. 
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There  is  no  denial  of  the  equal  protection  of 
the  laws,  contrary  to  Const.  U.  S.  Amend.  14, 
in  the  provisions  of  Acts  Tex.  31st  Leg.  c.  47, 
for  allowance  of  reasonable  attorney's  fee  to 
successful  plaintiff,  where  attorney  is  actually 
employed  on  a  claim  not  exceeding  $200  for 
labor  done,  or  overcharges  on  freight^  or  claim 
for  lost  or  damaged  freight,  as  there  is  no  clas- 
sification of  debtors,  and  the  claims  included  are 
not  so  grouped  as  to  bear  on  emy  class  of  citi- 
zens or  corporations. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Cade,  34  S.  Ct  678,  233  U.  S.  ©42, 
58  L.  Ed.  1135. 

That  attorney's  fees  are  allowed  by  Acts 
Tex.  3l8t  Leg.  c.  47,  to  successful  plaintiffs 
only,  and  not  to  successful  defendants,  is  not  a 
denial  of  equal  protection  of  the  laws,  con- 
trary to  Const.  U.  S.  Amend.  14,  if  the  classifi- 
cation is  otherwise  reasonable.— ^Id. 

* 

There  is  no  denial  of  equal  protection  of  the 
laws  cuntrary  to  Const.  U.  S.  Amend.  14,  by 
Acts  Tex.  31st  Leg.  c.  47,  for  the  allowance  of 
an  attorney's  fee  of  not  over  $20  to  the  suc- 
cessful plaintiff  in  an  action  on  a  claim  of  a 
certain  class  not  exceeding  $200  against  per- 
sons or  corporations  doing  business  in  the  state, 
where  the  claim  is  not  paid  within  30  days  aft- 
er demand  and  the  recovery  is  for  the  full 
amount  claimed,  as  it  makes  no  classification  of 
debtors  and  the  kind  of  claims  cover  a  wide 
range.— Missouri,  K.  &  T.  Hy.  Co.  of  Texas  v. 
Harris,  34  S.  Ct.  700,  234  U.  S.  412,  58  U  Ed. 
1377,  L.  R.  A.  1915E,  942. 

Attorneys'  fees  for  services  in  mandamus 
proceedings  may  be  awarded  plaintiff  under  Gen. 
Stat.  Kan.  1909,  §  6319  (Code  Civ.  Proc.  \  723), 
without  denying  defendant  equal  protection  of 
the  laws  contrary  to  Const.  Amend.  14,  though 
no  reciprocal  right  in  case  of  success  is  given 
defendant. — Missouri  Pac.  R.  Co.  v.  Larabee,  34 
S.  Ct.  979,  234  U.  S.  459,  58  U  Ed.  1398,  re- 
versing judgment  Larabee  Flour  Mills  Co.  v. 
Missouri  Pac.  Ry.  Co.,  116  P.  901,  85  Kan.  214. 

Equal  protection  of  the  laws  is  denied  rail- 
way companies  by  Laws  Kan.  1905^  c.  345,  un- 
der which,  as  amended  by  Laws  Kan.  1907,  c 
275,  an  attorney's  fee  is  allowed  shipper  who 
successfully  sues  a  railroad  for  failure  to  fur- 
nish cars,  while  no  such  allowance  Is  made  in 
successful  action  by  railroad  in  suit  under  such 
statute  against  a  shipper  failing  to  use  the 
cars.— Atchison.  T.  &  S.  F.  Ry.  Co.  v.  Vosburg, 
35  S.  Ct.  075,  238  U.  S.  56.  59  L.  Ed.  1199,  L. 
R.  A.  1915E,  953,  reversing  judgment  Vosburg 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  130  P.  667.  89 
Kan.  114. 

$=:»249.   Civil  remedies  and  proeeedinffs. 

See  10  Cent.  Dig.  Const.  Law,  8  710. 

The  supreme  court  of  the  United  States  is 
bound  by  the  decisions  of  the  supreme  court  of 
Illinois  that  no  amendmenta  of  its  record  in 
derogation  of  its  final  judgment  can  be  made  aft- 
er the  expiration  of  the  term ;  and,  as  this  rule 
is  applicable  to  all  persons  in  the  state,  its  en- 
forcement against  a  particuUr  person  is  not  a 
denial  by  the  state  of  the  equal  protection  of 
its  laws.— Fielden  v.  People  of  State  of  Illinois, 
143-  U.  S.  452,  12  S.  Ct.  528,  36  L.  Ed.  224,  af- 
firming judgment  128  111.  595,  21  N.  E.  584. 

The  action  of  a  state  court  in  allowing  com- 
pensation to  a  property  owner  who  is  shut  off 
from  free  access  to  a  street  by  the  building  of 
a  railroad  along  the  street^  and  denying  dam- 
ages to  one  whose  property  is  depreciated  by  the 
operation  of  a  railroad  running  along  the  oppo- 
site side  of  the  street  on  the  railroad's  own 
property,  does  not  amount  to  a  denial  of  the 
equal  protection  of  the  laws.— Marchant  v.  Penn- 
sylvania R.  Co.,  153  U.  S.  380,  14  S.  Ct  894, 
38  L.  Ed.  751. 

The  requirement,  in  the  fourteenth  amend- 
ment, of  equal  protection  of  the  laws,  does 
not  secure  a  right  of  jury  trial  in  quo  war- 
ranto proceedings  in  a  state  court  to  suspend  or 


remove    a    state    officer.— Wilson    y.    State   of 
North  CaroUna,  18  S.  Ct.  435,  160  U.  S.  586, 

42  L.  Ed.  865. 

Error  of  the  trial  court,  if  such  it  be,  in 
omitting  to  charge  in  respect  to  one  of  the  ele- 
ments of  damage,  in  the  absence  of  any  request 
therefor,  is  merely  an  error  in  the  administra- 
tion of  the  law,  and  is  not  one  which  deprives 
the  respondents  of  the  equal  protection  of  the 
laws.— Backus  v.  Port  St.  Union  Depot  Co., 
18  S.  Ct  445,  169  U.  S.  557,  42  L.  Ed.  853. 

The  right  to  the  equal  protection  of  the 
laws  is  not  denied  by  a  state  court  where  the 
same  course  of  procedure  applied  to  the  per- 
son in  question  would  have  been  applied  to  any 
other  person  in  the  same  state  under  similair 
circumstances.— Tinsley  v.  Anderson.  18  S.  Ct 
805,  171  U.  S.  101,  43  L.  Ed.  91. 

The  provision  of  the  Maryland  constitution 
(article  4,  {  39,  as  amraded),  authorizing  the 
supreme  bench  of  Baltimore  city  to  provide,  by 
its  rules,  for  requiring  causes  in  the  courts  of 
Baltimore  city  to  be  tried  before  the  court 
without  a  jury  unless  the  litigants,  or  some  one 
of  them,  within  a  reasonable  time  to  be  pre- 
scribed, shall  demand  a  jury  trial,  does  not 
deny  to  litigants  the  equal  protection  of  •  the 
laws,  within  the  meaning  of  the  fourteenth 
amendment  to  the  federal  constitution,  though 
no  such  provision  is  made  ^  respect  to  the 
courts  of  the  other  counties  in  the  state.— Chap- 
pell  Chemical  &  Fertilizer  Co.  v.  Sulphur  Mines 
Co.  of  Virginia,  19  S.  Ct  268,  172  U.  S.  474. 

43  L.  Ed.  520. 

A  statute  which  requires  plaintiif  to  give 
a  bond  as  a  prerequisite  to  the  issuance  of  an 
attachment  against  a  resident,  but  requires  no 
bond  where  the  attachment  is  against  property 
of  a  nonresident,  is  not  a  denial  of  the  equal 
protection  of  the  law.  Judgment  49  P.  48,  5 
Okl.  396,  reversed.— Central  Loan  &  Trust  Co. 
V.  Campbell  Commission  Co.,  19  S.  Ct  346,  173 
U.  S.  84,  43  L.  Ed.  623. 

A  nonresident  mortgagee  is  not  within  the 
jurisdiction  of  the  state  merely  because  he  has 
a  mortgage  on  property  therein,  so  as  to  be 
deprived  of  the  equal  protection  of  the  laws  in 
violation  of  Const.  U.  S.  Amend.  14,  by  deny- 
ing him  the  right  to  participate  on  terms  of 
equality  in  the  distribution  of  the  assets  of  an 
insolvent  foreign  corporation. — Sully  v.  Ameri- 
can Nat  Bank,  20  S.  Ct  935,  178  if.  S.  289.  44 
L.  Ed.  1072. 

A  decree  adjudging  the  charter  of  an  alleged 
corporation  to  be  void,  in  a  suit  brought  against 
a  corporation  alone,  without  making  its  mem- 
bers parties,  ^nd  enjoining  the  officers  and  stock- 
holders from  acting  as  a  corporation,  on  the 
ground  that  the  purpose  for  which  it  was  formed 
is  illegal,  does  not  deny  to  the  individual  cor- 
porators the  equal  protection  of  the  laws,  as  a 
de  facto  corporation  may  be  treated  as  such  by 
the  state  and  brought  into  court  as  a  party  de- 
fendant— New  Orleans  Debenture  Redemption 
Co.  of  Louisiana  v.  State  of  Louisiana,  2Sl  S. 
Ct  378,  180  U.  S.  320,  45  L.  Ed.  650. 

The  provision  for  a  change  of  venue  for 
local  prejudice,  which  is  made  by  Rev.  St  OhiOv 
§  5030,  where  the  opposite  party  is  a  corpora- 
tion with  more  than  50  stockholders,  having 
its  principal  office  or  transacting  its  principal 
business  in  the  county  in  which  the  action  is 
pending,  without  conferring  an  equivalent  right 
on  the  corporation,  does  not  violate  the  con- 
stitutional guaranty  of  the  equal  protection  of 
the  laws,  where  in  both  forums  equality  of  law 
governs  and  equality  of  administration  prevails. 
Judgment  Street  Ry.  Co.  v.  Snell,  65  N.  B. 
1184,  66  Ohio  St.  670,  affirmed.— Cincinnati 
St.  Ry.  Co.  V.  Snell,  24  S.  Ct  319.  193  U.  S. 
30,  48  L.  Ed.  604. 

The  remedy  given  by  the  Arkansas  anti- 
trust act  (Act  Ark.  Jan.  23,  1905  [Acts  1006» 
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P-  81  8  8),  to  secure  the  attendance  of  wit- 
nesses before  a  commission,  and  the  production 
of  books  and  papers  in  a  proceeding  under  that 
act,  does  not  deny  the  equal  protection  of  the 
laws  because  it  applies  only  to  books  and  pa- 
pers outside  the  state,  or  because,  properly  con- 
strued, it  may  be  confined  to  corporations  and 
joint-stock  associations,  and  not  extended  to  in- 
dividuals. Judprment  (1907)  100  S.  W.  407,  81 
Ark.  519,  affirmed.— Hammond  Packing  Co.  v. 
State  of  Arkansas,  29  S.  Ct.  370.  212  U.  S. 
322,  53  L.  Ed.  530,  15  Ann.  Cas.  645. 

The  equal  protection  of  the  laws  is  not 
denied  by  Code  Miss.  1906,  §  1985,  under 
which,  in  actions  against  railway  companies 
for  damage  done  to  persons  or  property,  proof 
of  injury  inflicted  by  the  running  of  the  loco- 
motives or  cars  is  made  prima  facie  evidence 
of  negligence.— (1910)  Mobile,  J.  &  K.  C.  R. 
O).  V.  Tumipseed,  31  S.  Ct.  136,  219  U.  S. 
35,  55  L.  Ed.  78.  32  L.  R.  A.  (N.  ^.)  226,  Ann. 
Cas.  1912A.  463,  affirming  judgment  Same  v. 
Hicks  (1908)  46  So.  360,  91  Miss.  273,  124 
Am.  St  Rep.  679. 

Making  the  engaging  in  pumping  mineral 
waters  from  wells  bored  or  drilled  >  into  the 
rock  for  the  purpose  of  collecting  and  vending 
as  a  separate  commodity  the  carbonic  acid  jicas 
contained  therein  prima  facie  evidence  of  the 
common  undergrouud  source  of  supply  and  of 
injury  to  other  proprietors,  as  is  done  by  Laws 
N.  Y.  1908.  c.  429,  forbidding  the  pumping  of 
the  waters  under  such  conditions,  does  not  ren- 
der the  statute  invalid,  as  infringing  upon  the 
guaranty  in*  the  federal  Constitution  of  the 
equal  protection  of  the  laws.— (1911)  Lindsley 
V.  Natural  Carbonic  Gas  Ck).,  31  S.  Ct.  337, 
220  U.  S.  61,  55  L.  Ed.  369,  Ann.  Cas.  1912C, 
160,  affirming  decree  (C.  C.  1909)  170  F.  1023. 

Constitutional  rights  are  not  invaded  by  the 
declaration  in  Act  June  29,  1906,  §  15,  that  tak- 
ing up  a  permanent  residence  in  a  foreign  coun- 
try within  five  years  after  issuance  of  certificate 
of  citizenship  shall  be  prima  facie  evidence  of  lack 
of  intent  to  become  a  permanent  citizen,  which 
shall  be  sufficient  to  warrant  the  cancellation  of 
the  certificate  as  fraudulent.— Luria  v.  United 
States,  34  S.  Ct.  10,  231  U.  S.  9,  58  L.  Ed.  101, 
affirming  decree  (D.  C.)  United  States  v.  Luria, 
184  P.  643. 

The  equal  protection  of  the  laws  is  not  de- 
.  uied  by  confining  to  Spanish  and  Mexican 
grants  the  provision  of  Comp.  Laws  N.  M.  1865. 
c.  73,  S  1  (Comp.  La^s  1897,  §  2937),  under 
which  ten  years'  possession  under  a  deed  pur- 
porting to  convey  a  fee  simple  gives  title  in  fee 
to  the  land  specified,  if,  during  the  ten  years, 
no  claim  by  a  suit  effectually  prosecuted  has 
been  set  up.— Montoya  v.  Gonzales,  34  S.  Ct. 
413,  232  U.  S.  375,  58  L.  Ed.  64fe,  affirming 
judgment  Same  v.  Unknown  Heirs  of  Vigil,  120 
P.  676,  16  N.  M.  349.  '      " 

An  attachment  by  a  foreign  creditor  of 
bonds  of  a  foreign  corporation  for  a  debt  of 
their  nonresident  owner  does  not  deny  the  equal 
protection  of  the  laws,  guaranteed  by  Const. 
U.  S.  Amend.  14,  where  the  bonds  were  deposit- 
ed with  a  custodian  under  an  order  of  the 
state  court  and  could  not  be  removed  without 
the  authority  of  the  state  court,  though  the 
bonds  were  registered  in  the  names  of  the  at- 
tachment creditor's  minor  children.— De  Gallard 
de  Brassac  de  Beam  v.  Safe  Deposit  &  Trust 

9S\^^^^^}S?^^^*  ^  ®-  ^  ^S^'  ^3  U,  S.  24, 
do  L.  Ji»d.  ooo. 

The  equal  protection  of  the  laws  clause  of 
Const.  Amend.  14,  invoked  by  tender  of  amend- 
ed answers  after  remand  to  the  trial  court  by 
the  highest  state  court  for  a  new  trial,  is  not 
denied  on  a  second  appeal  from  the  ruling  of 
the  trial  court  refusing  to  permit  the  filing  of 
Buch  amended  answers,  where  the  highest  state 
court  held  that  the  facts  on  which  the  federal 


rights  were  based  had  been  concluded  by  the 
former  decision  in  which  no  infraction  of  feder- 
al ryht  was  set  up.— Louisville  &  N.  R.  Co.  v. 
^^"^i^.^^-?-  P*-  ^S'  234  U.  S.  592,  58  L. 
^-  lt?*»  affirming  judgment  148  S.  W.  26,  149 

*i.  4.^^,^"^  corporation  engaged  in  booking 
peatncal  and  vaudeville  companies  for  a  week- 
ly fee  and  on  a  commission  may  be  required  to 
hie  Its  charter  as  a  condition  to  its  right  to  sue 
on  a  contract,  and  such  a  requirement  is  not 
a  denial  of  the  equal  protection  of  the  laws.— 

168,  239  U.  S  560,  60  L.  Ed.  439,  affirming 
judgment  161  S.  W.  488,  128  Tenn.  417. 

♦«^*,^  state  cannot,  consistentiy  with  equal  pro- 
tection of  the  laws  (Const.  Amend.  14)  create 
as  18  attempted  by  Act  La,  No.  10  of  1915  pr^I 
sumption  of  participation  in  forbidden  monopoly 
by  payment  in  the  state  by  a  refiner  of  a  less 

Sr«iJ[?''  *"i5*^  *5®^  ^®  P^ys  ^°  any  other  state, 

if.^^J  H^  'refinery  for  more  than  one  year 

-McFarland  v.  Ainencan  Sugar  Refining  Co., 

fiL^'  ^^A  ^^'  ¥^  ^-  S.  79,  60  L.  Ed.  8^,  af  * 

mTfSLuT^^^^^        ^'^^^  ^^'"^«  ^'  ^- 

^=>260.   Crisiiiua  proseoutions. 

See  10  Cent.  Dig.  Const  Law,  H  711-713. 

Rev.  St.  Mo.  §{  1900,  1902,  providing  that 
in  capital  cases,  except  in  cities  having  a  popu- 

K^Tu^^?''*^^^'^^  inhabitants,  the  stSte 
snail  be  allowed  eight  peremptory  challenges  to 
jurors,  and  in  such  cities  shall  be  allowed  fif- 
teen, does  not  deprive  one  indicted  for  murder 
m  a  city  of  over  100,000  inhabitants  of  the 
equal  protection  of  the  laws  enjoined  by  the 
fourteenth  amendment  to  the  United  States  con- 
8titution.--Haye8  V.  State  of  Missouri,  120  U. 
S.  68,  7  S.  Ct.  350,  30  L.  Ed.  578. 

A  statute  allowing  an  accused  person  only 
five  peremptory  chaUenges  in  a  case  where  a 
struck  jury  has  been  ordered,  while  twenty  per- 
emptory challenges  are  allowed  in  a  trial  before 
an  ordinary  jury,  does'not  constitute  a  denial  of 
the  equal  protection  of  the  laws,  where  the  same 
number  of  challenges  is  permitted,  in  all  cases 
in  which  a  struck  jury  is  ordered.— Brown  v. 
btate  of  New  Jersey,  20  S.  Ct  77.  175  IT  S 
172,  44  L.  Ed.  119.  '  ^'  ^' 

.  J^®  ^^^^  protection  of  the  laws  is  not  de- 
nied by  a  statute  imposing  a  heavier  penalty 
upon  a  person  convicted  of  a  felony  if  he  has 
twice  before  been  sentenced  for  crime  to  three 
years  imprisonment  or  more.— McDonald  v. 
C^monwealth  of  MasMchusetts,  21  S.  Ct.  389, 
180  U.  S.  311,  45  L.  Ed.  542. 


#.  ^X  allowance  of  an  appeal  to  the  state 
from  the  court  of  one  district,  but  not  from 
another  district,  of  the  state,  in  case  of  the 
grant  of  a  new  trial  to  an  accused  person,  is 
not  a  denial  of  the  equal  protection  of  the  laws 
guarantied  by  Const  U.  S.  Amend.  14.  Judg- 
ment State  v.  Mallett,  34  S.  B.  651.  125  N.  C. 
718,  affirmed.-Mallett  v.  State  of  ^^orth  Caro- 

1015  '  ^^^  ^*  ®-  ^^'  ^  ^^^ 

The  refusal  of  a  state  court  to  continue  a 
criminal  case  an  account  of  the  absence  of  ac- 
cused s  witnesses,  residing  in  another  state  is 
not  a  denial  of  the  equal  protection  of  the 
laws  secured  by  Const  U.  S.  Amend,  art  14 
because  it  is  not  within  the  power  of  the  state 
courts  to  compel  the  attendance  of  witnesses 
beyond  the  limits  of  the  state,  or  because  the 
taking  and  using  of  depositions  of  witnesses  so 
situated  in  criminal  cases  on  behalf  of  defend- 
ant is  not  provided  for  and  may  not  be  recog- 
nized in  that  state. «  Judgment  39  S.  E.  284 
113  Ga.  772,  affirmed.— Minder  v.  State  of  Geor- 
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Kia.  22  $.  Ct  224,  183  U.  S.  559,  46  L.  Ed. 
328. 

The  equal  protection  of  the  laws  is  not 
denied  to  two  or  three  persons  convicted  of 
'conspiracy  to  defraud,  because  their  sentence 
was  for  10  yeirs'  imprisonment,  while  that  of 
their  codefendant  was  for  but  7  years.  Writ 
of  error,  State  v.  Howard,  40  S.  B.  71,  129  N. 
•  O.  584,  dismissed. — Howard  v.  Fleming,  24  S. 
Ct  49,  191  U.  S.  126,  48  L.  Ed.  121. 

Laws  28th  Lesr.  p.  68,  c.  50,  §  3,  which  pro- 
hibits owners  or  lessees  of  property  from  per- 
mitting the  same  to  be  used  as  places  for  the 
sale  of  pools,  book  making,  or  wagering  on  horse 
races,  even  it  construed  so  as  to  allow  the  own- 
er of  such  premises  to  use  them  for  the  pur- 
pose for  which  he  is  forbidden  to  let  others  use 
them,  is  not  in  violation  of  Const.  U.  S.  Amend. 
14,  guarantying  equal  protection  of  the  laws,  as 
the  discrimination  would  be  between  classes, 
and  not  between  members  of  a  class.  Judgment, 
Ex  parte  Hernan  (Tex.  Cr.  App.)  77  S.  W.  225, 
45  Tex.  Cr.  R.  343,  affirmed.— Hernan  v.  State 
of  Texas,  25  S.  Ct,  800,  198  U.  S.  579,  49  L. 
Ed.  1171. 

Litigants  and  persons  accused  of  crime  in 
Wayne  county.  Mich.,  are  not  denied  the  equal 
protection  of  the  laws  by  Pub.  Acts  Mich.  1893, 
p.  337,  as  amended  bv  Pub.  Acts  Mich.  1895,  p. 
69,  under  which  the  jury  lists  are  made  up  and 
returned  by  a  board  or  jury  commissioners  ap- 
pointed by  the  Governor  with  the  consent  of  the 
S^ate,  and  may  include  persons  whose  names 
do  not  appear  on  the  assessment  roll,  while, 
by  the  general  laws  of  the  state,  the  officers 
authorized  to  make  and  return  the  jury  lists  are 
elected  by  the  oeople  in  their  several  townships 
and  in  city  wards,  and  the  jurors  must  be  of 
those  who  are  assessed  on  the  assessment  rolL 
Judgment,  People  v.  Gardner  100  N.  W.  126, 
136  Mich.  693,  11  Detroit  Leg.  N.  166,  affirm- 
ed.—Gardner  Y.  People  of  State  of  Michigan, 
26  S.  a.  106,  199  XL  S.  325,  50  L.  Ed.  212. 

The  decision  of  the  Kentucky  court  of  ap- 
peals that  a  reversal  of  a  conviction  for  the 
error,  if  any,  committed  by  the  trial  court  in 
discharging  a  juror,  was  precluded  by  Cr.  Code 
Ky.  §  281,  does  not  deny  the  accused  the  equal 
protection  of  the  laws  secured  by  Const.  U.  S. 
Amend  14,  if  such  was  the  construction  given 
that  section  by  prior  cases,  and  no  discriminat- 
ing application  against  him  was  made.  Judg- 
ment 80  S.  W.  211,  118  Ky.  1,  25  Ky.  Law 
Rep.  2213,  affirmed.— Howard  v.  Commonwealth 
of  Kentucky,  26  S.  Ct,  189,  200  U.  S.  164,  50 
L.  Ed.  421. 

The  equal  protection  of  the  laws  is  not 
denied  to  manufacturers  and  sellers  of  mixed 
paints  containing  other  ingredients  than  pure 
linseed  oil,  pure  carbonate  of  lead,  oxid  of  zinc, 
turpentine,  Japan  dryer,  and  pure  colors,  by  a 
state  statute  which  makes  the  manufacture  and 
sale  of  such  paints  a  misdemeanor  unless  the  la- 
bel shows  the  constituent  ingredients  and  the 
?iuantity  or  amount  of  each,  because  the  manu- 
acture  and  sale  of  mixed  i)aints  containing  only 
the  ingredients  specified  in  the  statute,  and, 
possibly,  of  all  paste  paints,  are  free  from  such 
consequence  or  condition. — Heath  &  Milligan, 
Mfg.  Co.  v.  Worst,  28  S.  Ct.  114,  207  U.  S. 
338,  52  L.  Ed.  236. 

Corporations  are  not  denied  the  equal  pro- 
tection of  the  laws  secured  by  Const.  U.  S. 
Amend.  14,  by  the  provisions  of  Act  Vt.  Oct.  9, 
1906,  p.  79,  No.  75,  under  which  corporations 
alone  may  be  compelled  to  produce  before  a 
court  or  grand  jury  material  books  and  papers 
in  their  custody  or  control.  Judgment,  In  re 
Consolidated  Rendering  Co.  (Vt.  1907)  66  A. 
790,  affirmed.— Consolidated  Rendering  Co.  v. 
State  of  Vermont,  28  S.  Ct.  178,  207  U.  S.  541. 
52  L.  Ed.  327,  12  Ann.  Cas.  65a 

Constitutional  rights  of  the  accused  are  not 
violated  by  Act  March  2,  1907,  c.  2564»  34  Stat. 


1246  (p.  S.  Comp.  St  Supp.  1907,  p.  209), 
authorizing  the  United  States  to  bring  up  a 
criminal  case  from  a  circuit  court  to  the  Su- 
preme Court  by  a  direct  writ  of  error  where 
an  indictment  nas  been  quashed  or  set  aside, 
or  a  demurrer  to  the  indictment  or  any  count 
thereof  has  been  sustained  on  the  ground  of  the 
invalidity  or  construction  of  the  ^statute  upon 
which  the  indictment  was  founded,  although 
such  statute  does  not  allow  the  accused  to  bring 
up  the  case  in  the  same  way  when  a  demurrer 
to  the  indictment  or  some  count  thereof  has  been 
overruled  Judgment  (C.  C.  1007)  155  P.  938. 
reversed.— United  States  v.  Bitty,  28  S.  Ct.  396, 

208  U.  S.  393,  52  L.  Ed.  543. 

A  ];>erson  indicted  for  a  crime  committed 
after  the  grand  jury  was  impaneled  is  not  denied 
the  equal  protection  of  the  laws  because  he  is 
precluded  from  raising  the  objection  that  two 
of  the  grand  jurors  were  over  the  age  fixed 
by  Laws  N.  J.  1876,  p.  360,  a  196,  under  which 
objections  on  that  ground  must  be  made  before 
the  jur^  is  sworn,  where  the  object  sought  to 
be  attained  bv  the  statute,  according  to  the 
view  adopted  by  the  state  court,  was  to  make 
the  grand  jury  a  more  efficient  instrument  of 
justice,  and  not  to  benefit  any  particular  de- 
fendant or  class  of  defendants.  Jurlgment, 
State  V.  Lang  (N.  J.  190'n  68  A.  210,  affirmed.— 
Lang  V.  State  of  New  Jersey,  28  S.  Ct.  594^ 

209  U.  S.  467,  52  L.  Ed.  894. 

Corporations  are  not  denied  the  equal 
protection  of  the  laws  because  corporate  vio- 
lators of  the  Tennessee  anti-trust  act  of  March 
16,  1903  G^aws  1903,  c.  140),  may-be  proceeded 
against  by  bill  in  equity  on  relation  of  the  at- 
torney general,  while  natural  persons  offending 
against  its  provisions  cannot  be  tried  without  a 
preliminary  investigation  by  a  grand  jury,  and 
indictment  or  presentment,  and  a  trial  by  jury, 
with  the  right  to  an  acquittal  unless  their  guilt 
is  established  beyond  a  reasonable  doubt,  and 
to  the  benefit  of  a  statute  of  limitations  of  one 
year.— Standard  Oil  Co.  of  Kentucky  v.  State 
of  Tennessee  ex  rel.  Cates,  30  S.  Ct  543,  217 
U.  S.  413,  54  L.  Ed.  817,  affirming  decree,  State 
V.  Standard  Oil  Co.  of  Kentucky  (1U08)  110  S. 
W.  565,  120  Tenn.  86. 

Congress  could,  by  Act  March  ^1907,  Ct 
2564,  34  Stat.  1246  (U.  S.  Comp.  St  Supp. 
1909,  p.  220),  authorize  the  government  to 
bring  up  a  criminal  case  from  a  federal  Circuit 
Court  to  the  Supreme  Court  when  a  demurrer 
to  an  indictment  has  been  sustained,  although 
the  same  privilege  is  denied  the  accused  when 
the  indictment  is  sustained,  even  assuming  that 
the  United  States  is  bound  to  afford  the  equal 
protection  of  the  laws  to  persons  within  its  ju- 
risdiction.—United  States  V.  Heinze,  31  S.  Ct 
98,  218  U.  S.  532,  54  L.  Ed.  1139,  21  Ann.  Caa. 
884. 

Singling  out  convicts  serving  life  sentences 
in  a  state  prison  as  proper  subjects  for  the 
imposition  of  the  death  jpenalty,  as  is  done  by 
Pen.  Code  Cal.  |  246,  in  case  they  shaU,  with 
malice  aforethought,  commit  an  assault  upon 
the  person  of  another  with  a  deadly  weapon 
or  instrument,  or  bv  any  means  of  force  like- 
ly to  produce  great  bodily  injury  does  not  deny 
such  life  prisoners  the  equal  protection  of  the 
laws.— (1911)  Finley  v.  People  of  State  o£ 
CaUfornia,  32  S.  Ct  13,  222  U.  S.  28,  56  L^ 
Ed.  75,  affirming  judgment  (1908)  People  ▼• 
Finley,  94  P.  248,  153  Cal.  59. 

Bringing  a  convict  after  judgment  before 
court  of  another  county  in  a  separate  proceed- 
ins  under  Code  W.  Va.  1906,  c  165,  U  1-5,  by 
information  charing  him  with  prior  convic- 
tions not  alleged  in  the  former  indictment,  and 
on  a  verdict  sentencing  him  to  additional  pun« 
ishment  under  chapter  152^  §§  23,  24,  does 
not  deny  the  equal  protection  of  the  laws. — 
(1912)  (iraham  v.  SUte  of  West  Virginia,  32 
S.  Ct  583.  224  U.  S.  61%  56  L.  Ed.  917,  af- 
firming judgment  (1911)  State  y.  Graham,  6d 
S.  £.  1010,  68  W.  Va.  24a 
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Denying  to  an  inhabitant  of  Manila  a  pre- 
liminary examination  accorded  to  other  persons 
on  the  islands  as  done  by  Philippine  Gommisr 
sion,  Act  No.  612,  §  2,  does  not  contravene  the 
prohibition  of  the  PhiUppine  Bill  of  Rights,  Act 
July  1,  1902,  I  5,  against  the  denial  of  equal 
protection  of  the  laws.— Ocampo  v.  Unitf^d 
States,  34  S.  Ct.  712,  234  U.  S.  91,  58  L.  Ed. 
1231. 

Equal  protection  of  the  laws  if  not  deided 
to  a  person  sentenced  to  14  years*  imprison- 
ment on  conviction  of  perjury,  under  Pe^.  Code 
OaL  §  126,  though  for  other  crimes  of  greater 
gravity  5  years'  imprisonment  may  be  the  aver- 
age maximum  penalty.— Collins  v.  Johnston,  35 
S.  Ct.  649,  237  U.  S.  fS02,  59  L.  Ed.  lOTl. 

XI.  DUE  PROCESS  OF  IiAW. 

Denial  as  ground  of  jurisdiction  of  federal  court, 

see  Courts,  <ds»282,  385(7),  888,  394(3,  10). 
Orders  of  military  government,  see  War,  ^=s>31. 

•=>251.   ConstitutioaLal      svarantles      in 
SeneraL 

See  10  Cent.  Dig.  Const  Law.  SI  726,  727,  7S2. 

The  constitutional  provision  that  no  person 
shall  be  deprived  of  life,  liberty^  or  property 
without  due  process  of  law  is  intended  as  a 
limitation  upon  the  power  of  the  government  in 
its  dealings  with  the  citizen,  and  relates  to  that 
dass  of  rights  whose  protection  is  peculiarly 
within  the  province  of  Che  judicial  branch  of  the 
governm^it.— United  States  v.  Lee,  106  U.  S. 
196,  1  S.  Ct.  240,  27  L.  Ed.  171. 

The  prohibition  against  depriving  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law  extends  to  the  action  of  any  one 
who,  by  virtue  of  public  position  under  the 
state  government,  deprives  another  of  any  rights 
securd  by  that  amendment. — Chicago,  B.  &  Q. 
R.  Co.  V.  City  of  Chicago,  17  S.  Ct  581»  166 
U.  S.  226,  41  L.  Ed.  979. 

"Due  process  of  law"  implies  at  least  a 
conformity  with  natural  and  inherent  princi- 
ples of  justice,  and  forbids  that  one  man's 
property,  or  .right  to  property,  shall  be  taken 
for  the  benefit  of  another,  or  for  the  benefit 
of  the  state,  without  compensation,  and  that  no 
one  shall  be  condemned  in  his  person  or  proper- 
ty without  an  opportunity  of  being  heard  in 
his  own  defense.— Holden  v.  Hardy,  18  S.  Ct 
883,  169  U.  S.  366,  42  L.  Ed.  780. 

The  acts  of  a  municipal  corporation  can- 
not be  said  to  be  wanting  in  the  due  process 
of  law  guarantied  by  Const  U.  S.  Amend.  14, 
if  such  acts,  when  done  or  ratified  by  the  state, 
would  not  be  inconsistent  with  that  amendment. 
— Owensboro  Waterworks  Co.  v.  City  of  Owens- 
boro,  26  S.  Ct  249,  200  U.  S.  38,  50  L.  Ed.  361. 

The  Illinois  state  board  of  equalization  in 
making  an  assessment  pursuant  to  the  supposed 
command  of  a  writ  of  mandamus  represents  the 
state,  there  being  no  method  of  reviewing  its  de- 
cision except  by  judicial  proceedings  for  relief 
from  the  assessment  ana  its  action  is  there- 
fore repugnant  to  Const  U.  S.  Amend.  14,  if 
it  denies  any  one  the  due  process  of  law 
protected  bv  that  amendment  against  impair- 
ment by  the  state.  Judgment,  Chicago  Un- 
ion Traction  Co.  v.  State  Board  of  Equalization 
(C.  C.  1902)  114  F.  557,  affirmed.— Raymond 
V.  Chicago  Union  Traction  Co.,  28  S.  Ct.  7,  207 
TJ.  8.  20,  62  L.  Ed.  78,  12  Ann.  Cas.  757 ; 
Same  y.  Chicago  Edison  Co.,  28  S.  Ct  14,  207 
U.  8.  42,  62  L.  Ed.  90. 

Const.  U.  S.  Amend.  5,  is  not  restrictive 
of  state,  but  only  of  national,  action.  Judg- 
mentjln  re  City  of  Pittsburg,  66  A.  348,  217 
Pa.  227;  Appeal  of  Hunter,  Id.,  affirmed.— 
Hunter  v.  City  of  Pittsburgh,  28  S.  Ct  40,  207 
U.  S.  161,  62  L.  Ed.  151. 


The  guaranty  of  due  process  of  law  inhibits 
the  taking  of  one  man's  property  and  giving  it 
to  another,  contrary  to  settled  modes  of  pro- 
cedure, without  opportunity  for  hearing. — Ochoa 
v.  Hernandez  y  Morales,  33  S.  Ct  1033»  230 
U.  S.  139,  57  L  Ed.  1427. 

^=>252.  Persons  protected. 

8m  10  Cent  Dig.  Const  Law,  Si  728-7SL 

A  contract  made  by  a  city  with  a  water 
company,  so  far  as  the  city's  rights  are  con- 
cerned, is  subject  to  the  will  of  the  legislature, 
and  a  statute  authori^ng  a  change  therein  modi- 
fying the  city's  right  to  tax  the  water  company 
does  not  operate  as  a  taking  of  its  property 
without  due  process  of  law.—City  of  New  Or- 
leans V.  New  Orleans  Waterworks  Co.,  142  U. 
S.  79,  12  S.  Ct  142,  35  li.  Ed.  943. 

Private  corporations  are  ''persons"  within 
Const.  Amend.  14,  f  1,  prohibiting  the  states 
from  depriving  any  "person"  of  property  with- 
out due  process  of  law,  etc. — Charlotte,  C.  &  A. 
R.  Co.  V.  Gibbes,  142  U.  S.  386,  12  S.  Ct  255, 
35  li.  Ed.  1061,  affirming  judgment  27  S.  C. 
385,  4  S.  E.  49. 

A  railroad  corporation  |s  a  person,  with- 
in the  meaning  of  the  fourteenth  amendment, 
declaring  that  no  state  shall  deprive  any  per- 
son of  property  without  due  process  of  law. — 
Smyth  V.  Ames,  18  S.  Ct  418,  169  U.  S.  466, 
42  L.  Ed.  81^,  affirming  decree  (0.  C.)  Ames  v. 
Union  Pac.  Ry.  Co.,  64  P.  165. 

The  libertv  guarantied  by  Const.  U.  S. 
Amend.  14,  against  deprivation  without  due  pro- 
cess of  law  is  the  liberty  of  natural,  not  artifi- 
cial persons.  Judgment  Oreenberg  v.  Western 
Turf  Ass'n  (1905)  82  P.  684,  148  Cal.  126.  af- 
firmed.—Western  Turf  Ass'n  v.  Greenberg,  27 
S.  Ct  384,  204  U.  S.  859,  61  L.  Ed.  520. 

^=s»253.  Nature    of    aets    proUbited    l» 
SeneraL 

See  10  Cent  Dig.  Const  Law,  SI  7S2-735. 

When  the  parties  have  been  fully  heard  in 
the  regular  course  of  judicial  proceedings,  an 
erroneous  dedsion  of  a  state  court  does  not  de- 
prive the  unsuccessful  party  of  his  property 
without  due  process  of  law,  within  the*  meaning 
of  Const.  U.  S.  Amend.  14.— Central  Land  Co. 
of  West  Virginia  v.  Laidley,  169  U.  S.  103,  16 
S.  Ct  80,  40  L.  Ed.  91. 

•atal 


Control        orer        kot< 
as^noies  in  seneraL 

Sea  10  Cent  Dig.  Const  Law,  I  7S6. 

Citizens  and  taxpayers  of  a  lesser  munici- 
pality annexed  under  the  authority  of  Act  Pa. 
Feb.  7,  1906,  SI  1-9  (P.  L.  7-11),  to  an  ad- 
joining and  larger  municipality,  are  not  de- 
prived of  their  property  without  due  process 
of  law  by  reason  of  the  burden  of  additional 
taxation  resulting  from  the  consolidation,  al- 
though the  method  of  voting  prescribed  by  the 
statute  has  permitted  the  voters  of  the  larger 
city  to  overpower  the  voters  of  the  smaller  one, 
and  compel  the  union  without  their  consent  and 
against  their  protest.  Judgment  In  re  City  of 
Pittsburg,  66  A.  348,  217  Pa.  227;  Appeal  of 
Hunter,  Id.,  affirmed.-^Hunter  'v.  City  of  Pitts- 
burgh, 28  S.  Ct  40,  207  U.  S.  161,  62  L.  Ed. 
151. 

The  power  of  a  state  to  determine  what 
duties  may  be  performed  by  local  officers,  and 
whether  they  shall  be  appointed  or  elected 
by  the  people,  was  not  taken  away  by  the  due 
process  of  law  clause  of  the  fourteenth  amend- 
ment to  the  federal  Constitution.— (1912)  So- 
liah  V.  Heskin,  32  S.  Ct  103,  222  U.  S.  522, 
56  L.  Ed.  294,  affirming  judgment  (1908)  Same 
V.  CJormack,  117  N.  W.  125,  17  N.  D.  893. 

The  power  of  a  state  to  compel  a  town- 
ship,  as  one  of  its  political  subdivisions,  to 

TUs  Dii^est  is  eomyiled  an  tlia  Kay-Mvaiier  Sjstem*   For  explaaation.  see  pass  iii» 


i 


«=>254' 


CONSTITUTIONAL  LAW,  XI 


[Sup.CtDlg.—Page  S02) 


levy  and  collect  taxes  for  the  purpose  of  pay- 
ing the  amount  assessed  against  such  town- 
ship for  the  public  benefits  accruing  from  the 
construction  of  a  drain,  was  not  taken  away 
by  the  due  process  of  law  clause  of  the  four- 
teenth amendment  to  the  federal  Constitution. 
—Id. 

The  prohibitions  and  guaranties  of  Const. 
U.  S.  Amend.  14,  are  addressed  to  and  control 
not  only  the  state  but  alio  every  person,  wheth- 
er natural  or  judicial,  who  is  repository  of 
state  power. — Home  Telephone  &  Telegraph  Co. 
V.  City  of  Los  Angeles,  33  S.  Ct.  312,  227  U. 
S.  278,  67  L.  Ed.  510. 

A  case  where  a  state  officer  uses  his  power 
to  the  doing  of  acts  forbidden  by  Const  U.  S. 
Amend.  14,  is  within  such  amendment,  if  the 
commission  of  the  wrong  is  rendered  possible, 
or  is  aided  by  state  authority'  lodged  in  the 
wrongdoer. — Id. 

Acts  done  under  an  ordinance  passed  under 
a  power  conferred  by  a  state  are  within  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion.— Id. 

The  additional  conditions  on  the  right  to 
enjoy  second-class  mail  privileges  Imposed  by 
Post  Office  Appropriation  Act  August  24,  1912, 
§  2,  are  incidental  to  the  purpose  to  be  secured 
by  the  second-class  classification,  and  do  not 
take  property  without  due  process  of  law. — 
Lewis  Pub.  Co.  v.  Morgan,  33  S.  Ct.  867,  229 
U.  S.  288,  67  L.  Ed.  1190. 

9s»255.  DeprlTfttion    of    life    or   liberty 
in  general. 

See  10  Cent  Dig.  Const.  Law,  fiS  736-738.  740-746. 

Gen.  St  Kan.  1889,  c.  82,  $  326,  providing 
that,  when  a  prosecution  has  been  instituted 
without  probable  cause  and  maliciously,  the 
name  of  the  prosecutor  shall  be  stated  in  the 
finding,  and  he  shall  be  adjudged  to  pay  the 
costs,  and  committed  to  the  county  jail  until 
they  are  paid,  is  not  invalid  as  depriving  the 
prosecutor  of  his  property  without  due  process 
of  law.— liOwe  V.  State  of  Kansas,  163  U.  S. 
81,  16  S.  Ct  1031,  41  L.  Ed.  78. 

"Liberty,'*  as  used  in  the  provision  of  the 
fourteenth  amendment  to  the  federal  constitu- 
tion, forbidding  the  states  to  deprive  any  per- 
son ot  life,  liberty,  or  property  without  due 
process  of  law,  includes,  it  seems,  not  merely 
the  right  of  a  person  to  be  free  from  physical 
restraint,  but  to  be  free  in  the  enjoyment  of  all 
his  faculties  in  all  lawful  ways;  to  live  and 
work  where  he  will;  to  earn  his  livelihood  by 
any  lawful  calling;  to  sursue  any  livelihood  or 
avocation;  and  for  that  purpose  to  enter  into 
all  contracts  which  ma^  be  proper,  necessary, 
and  essential  to  carrying  out  the  purposes 
above  mentioned. — AUgeyer  v.  State  of  Loui- 
siana, 17  S.  Ct  427,  165  U.  S.  578,  41  L.  Ed. 
832. 

A  person  is  not  deprived  of  liberty  without 
due  process  of  law  by  being  adjudged  a  lunatic 
in  his  absence,  under  Civ.  Code  Ala.  1886,  § 
2393,  providing  that  the  sheriff  may  take  pos- 
sesssion  of  the  person,  "and.  if  consistent  with 
his  health  or  safety,  have  him  present  at  thi> 
place  of  trial,"  where  such  person  is  duly  served 
with  process,  but  is  not  produced  by  the  sher- 
iff at  the  trial  because,  on  examination  by  a 
physician,  it  is  deemed  to  be  inconsistent  with 
his  health  or  safety,  and  he  is  not  in  fact  pre- 
vented from  attending  the  hearing  or  refused 
opportunity  to  be  represented  there  by  counsel. 
—Simon  v.  Craft,  21  S.  Ct  836,  182  U.  S.  427, 
45  L.  Ed.  1165. 

Exemption  from  self-incrimination  is  not 
safeguarded  as  against  state  action  by  the  pro- 
vision   of   Const.    U.    S.    Amend.    14,    that    no 


64  A.  1073,  73  N.  J.  Law,  683,  affirmed— 
Twining  v.  State  of  New  Jersey,  29  S.  Ct  14, 
211  U.  S.  78,  53  L.  Ed.  97. 

Imprisonment  for  2^  months  under  the 
order  of  the  Governor  of  a  state,  in  the  exercise 
of  his  power  under  the  state  Constitution  and 
laws  to  call  upon  the  military  arm  of  the  etate 

Sovernment  to  suppress  an  insurrection,  does  not 
eprive  the  person  imprisoned  of  his  liberty 
without  du«  process  of  law.  Judgment  <C.  C. 
1906)  148  F.  870,  affirmed.— Moyer  v.  Peabody, 
29  S.  Ct  235.  212  U.  S.  78,  53  L.  Ed.  410. 

Rem.  &  Bal.  Code  Wash.  §  2564,  making 
criminal  editing  of  printed  matter  advocating 
disrespect  for  law,  held  not  a  violation  of 
Const.  U.  S.  Amend.  14,  as  an  unjustifiable 
restriction  of  liberty.— Fox  v.  State  of  Washing- 
ton, 35  S.  Ct.  383,  236  U.  S.  273,  59  L.  Ed. 
573,  affirming  judgment  State  v.  Fox,  127  P. 
1111,  71  Wash.  185. 

Liberty  is  not  taken  without  due  process  of 
law,  contrary  to  Const  Amend.  14,  by  Laws 
Fla.  1913,  c.  6537,  §f  10,  12,  making  it  a  mis- 
demeanor punishable  by  fine  and  imprisonment 
to  fail  to  perform  labor  on  the  highways.— 
Butler  V.  Perry,  36  S.  Ct  258,  240  U.  S.  328, 
60  L.  Ed.  672,  affirming  judgment  66  So.  150, 
67  Fla.  405. 

^=s»256«  Criminal  proseeutiona. 

See  10  Cent  Dig.  Const  Law.  81  746-7(0. 


— —  la  seneraL 

See  10  Cent.  Dig.  Const  Law.  81  746.  747,  749. 

How.  St.  Mich.  §  9151,  denounces  the  crime 
of  embezzlement  by  *'any  officer,  agent  clerk, 
or  servant,"  and  section  9152  provides  for  the 
punishment  of  '*any  attorney  at  law,"  or  other 
person  connected  with  the  administration  of 
justice,  who  collects  money  belonging  to  an- 
other, and  fails  to  pay  it  over.  Petitioner  was 
arrsdgned  for  embezzlement  under  the  former 
section,  and  pleaded  that  "&s  an  attorney  at 
law,  I  am  guilty  of  embezzlement  of  $3,500,  that 
being  the  amount  collected  and  received  by  me." 
He  was  sentenced  as  upon  a  plea  of  gmlty  of 
the  crime  charged,  and  on  error  the  supreme 
court  of  Michigan  affirmed  the  judgment  on  the 
l^round  that  an  attorney  at  law  was  an  **agent*' 
m  the  collection  of  money.  Held,  that  petition- 
er had  the  benefit  of  due  process  of  law,  and 
therefore  could  not  be  released  on  habeas  cor- 
pus under  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States. — Ex  parte  Con- 
verse, 137  U.  S.  624,  11  S.  Ct  191,  34  L.  Ed. 
796,  affirming  judgment  (C.  C.)  42  F.  217. 

Where  an  indictment  for  a  major  offenae  is 
found  in  a  state  court  it  is  for  the  state  court 
to  determine  whether  it  is  sufficient  to  support 
a  conviction  of  a  minor  offense;  and  the  deter- 
mination of  that  question  does  not  involve. a 
consideration  of  Const  U.  S.  Amend.  14,  §  1, 
declaring  that  no  state  shall  deprive  any  person 
of  life,  liberty,  or  property  without  due  process 
of  law,  particularly  where  no  such  question  was 
seasonably  and  spiecifically  presented.— Moore 
V.  State  of  Missouri,  159  U.  S.  673,  16  S.  Ct 
179,  40  L.  Ed.  301,  affirming  judgment  State  of 
Missouri  v.  Moore,  121  Mo.  514,  26  S.  W.  345. 

An  opportunity  for  hearing,  sufficient  to 
satisfy  any  requirement  of  Const.  U.  8.  Amend. 
14,  respecting  due  process  of  law,  is  afforded  by 
the  provisions  of  Act  Yt.  Oct  9,  1906,  p.  79. 
No.  75,  for  the  compulsory  production  of  the 
books  and  papers  of  a  corporation  before  a  coart 
or  grand  Jury,  where  the  corporation  has  full 
opportunity  to  show  cause  before  the  court  why 
it  does  not  produce  such  books  and  papers,  and, 
by  objection  to  the  production  before  the  grand 
jury,  can  raise  the  question  before  that  body, 
and  is  entitled  to  be  heard  ui>on  that  question 
before  the  court  to  which  it  is  the  grand  jury's 
duty  to  report  the  question  for  its  action. 
JudjB^ent,  In  re  Consolidated  Rendering  Co. 
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(Vt.  1907)  66  A.  790,  affirmed.— Consolidated 
Rendering  Co.  v.  State  of  Vermont,  28  S.  Gt. 
178.  207  U.  S.  541,  62  L.  Ed.  32Y,  12  Ann. 
Cas.  658. 

Due  process  of  law  is  not  denied  a  forei^ 
corporation  doin^i;  business  in  the  state  by  Act 
Vt.  Oct.  9.  1906.  p.  79,  No.  75,  under  which  it 
maj  be  compelled,  under  penalty  of  fine  in  case 
of  refusal,  to  produce  before  a  court  or  grand 
jury  material  evidence  in  the  shape  of  books  or 
papers,  kept  by  it  in  the  state,  and  which  are  in 
its  custody  and  control,  although  at  the  time 
outside  the  borders  of  the  state.— Id. 

A  conviction  for  practising  medicine  with- 
out registration,  contrary  to  Code  Pub.  Gen. 
Laws,  Md.  1904,  art.  43,  §  99,  is  not  wanting  in 
due  process  of  law  because  the  accused  was  not 
given  the  notice  required  by  section  80  of  that 
article  to  be  sent  to  unregistered  physicians, 
where  he  had  a  trial  before  a  court  and  jury 
under  the  Maryland  statutes,  was  proceeded 
against  under  the  forms  provided  for  by  the 
laws  of  that  state,  and  the  section  under  which 
the  conviction  was  ,had  has  been  construed  by 
the  highest  court  of  the  state  completely  to  de- 
fine the  offense  without  resorting  to  the  ne- 
cessity of  notifying  unregistered  physicians  be- 
fore they  become  liable  to  the  penalties  for 
practising  without  registration.— (1910)  Watson 
v.  JState  of  Maryland,  30  S.  Ct.  644,  218  U. 
S.  173,  54  L.  Ed.  987,  affirming  judgment 
(1907)  66  A.  635,  105  Md.  650. 

The  due  process  of  law  secured  to  the 
people  of  the  Philippine  Islands  by  Act  July 
1,  1902,  c.  1369,  §  5,  32  Stat.  692,  was  not 
denied  by  the  affirmance  in  the  Supreme  Court 
of  the  Philippine  Islands  of  a  conviction  of 
the  offense  described  in  Philippine  Pen.  Code, 
art.  343,  which  was  repealed  after  the  convic- 
tion and  sentence  in  the  court  of  first  instance 
by  the  act  of  the  Philippine  Commission  of 
October  9,  1907,  Act  No.  1757,  the  repealing 
act  also  providing  for  the  punishment  of  the 
same  offense,  and  within  limitations  not  exceed- 
ed by  the  sentence  imposed  under  the  former 
act.— Ong  Chang  Wing  v.  United  States,  31 
S.  Ct.  iB,  218  Cf.  S.  272,  54  L.  Ed.  1040. 

Conviction  on  an  amended  information  aft- 
er  prior. T^onviction  under  original  information 
had  been  set  aside  and  a  new  trial  granted  was 
not  a  violation  of  the  due  process  clause  of 
Const.  IT.  S.  Amend.  14,  because  no  arraignment 
or  plea  was  had  on  the  second  information, 
where  accused  without  objecting  to  failure  to 
arraign  objected  to  information  and  was  put 
on  trial  before  a  jury. — Garland  v.  State  of 
Washington,  34  S.  Ct  456,  232  U.  S.  642,  58 
L.  Ed.  772,  affirming  judgment  State  v.  Garland, 
118  P.  907,  65  Wash.  666. 

Criminal  prosecution  in  a  state  court  under 
law  not  repugnant  to  federal  CJonstitution  ac- 
cording to  the  course  of  judicial  proceedings  in 
such  state  is  due  process  of  law  within  Const. 
Tj.  S.  Amend.  14,  where  it  includes  notice  and 
a  hearing  before  a  court  of  competent  jurisdic- 
tion.—Frank  V.  Mangum,  35  S.  Ct  582,  237  U. 
S.  309,  59  L.  Ed.  969. 

Person  indicted  for  perjury  in  testifying  in 
a  suit  by  his  alleged  wife  for  alimony,  that  they 
were  not  married,  held  not  able  to  contend  that 
his  conviction  under  a  new  indictment  for  per- 
jury on  the  trial  of  the  first  indictment  was 
lacking  in  due  process  of  law,  on  the  ground 
that  the  court  refused  to  consider  his  defense 
that  the  evidence  was  not  material  to  the  issue. 
-Collins  V.  Johnston,  35  S.  Ct.  649,  237  U.  S. 
502,  59  L.  Ed.  1071. 

^=»258.  — —  Statutory  oreation  or  defi- 
nition of  oifense. 

See  10  Cent  Dig.  Const  Law,  S  748. 

Act  Kan.  March  7,  18S5,  amendatory  of 
Act  Feb.  19,  1881,  prohibiting  the  manufacture 


or  sale  of  intoxicating  liquors  within  the  state, 
except  for  medical,  scientific,  and  mechanical 
purposes,  section  13  of  which  provides  that  all 
places  where  liquors  are  manufactured,  sold,  or 
given  away,  or  kept  for  such  purposes,  are  there- 
by declared  to  be  common  nuisances,  and,  upon 
the  judgment  of  any  court  having  jurisdiction 
finding  such  place  to  be  a  nuisance,  the  proper 
officer  shall  abate  the  same  by  taking  possession, 
and  destroying  the  liquors  and  property  used 
in  maintaining  said  nuisance;  that  the  keeper 
thereof  shall,  upon  conviction,  be  punished  by 
a  fine  and  imprisonment;  that  the  attorney 
general,  county  attorney,  or  any  citizen  of  the 
county  where  such  nuisance  ia  maintained  may 
maintain  an  action  in  the  name  of  the  state  to 
abate  the  same;  that  an  injunction  shall  be 
granted  at  the  commencement  of  the  action,  and 
no  bond  shall  be  required;  that  violation  of  the 
injunction  shall  be  punished  as  for  contempt  by 
*fine  or  imprisonment,  or  both;  and  section  14, 
providing  that,  in  prosecutions  under  this  act, 
the  state  need  not,  in  the  first  instance,  prove 
that  the  sale  was  without  a  permit,— is  not  an 
attempt  to  deprive  persons  of  their  liberty  with- 
out due  process  of  law,  within  the  meaning  of 
Const.  U.  S.  Amend.  14.— Mugler  v.  Kansas,  123 
U.  S.  623,  8  S.  Ct.  273,  31  L.  Ed.  205,  affirming 
decree  29  Kan.  252,  44  Am.  Rep.  634. 

Act  Pa.  May  21,  1885,  providing  that  no 
person  shall  manufacture,  out  of  any  com- 
pound other  than  that  produced  from  unadul- 
terated milk,  any  articles  designed  to  take  the 
place  of  butter  or  cheese,  nor  shall  sell  or  offer 
for  sale  the  same  as  an  article  of  food,  does  not 
deprive  any  one  of  liberty  without  due  process 
of  law.— Powell  v.  Pennsylvania,  127  U.  S.  678, 
8  S.  Ct  992,  1257,  32  L.  Ed.  253,  affirming 
judgment  114  Pa.  St  265,  7  A.  913,  60  Am. 
Rep.  350. 

A  state  local  option  law  does  not  violate 
the  due  process  of  law  clause  of  the  federal 
Constitution  by  vesting  legislative  powers  in  the 
judiciary,  because  it  fails  to  define  the  words 
''wholesale"  and  "retail,"  as  used  in  that  act, 
and  commits  to  the  courts  the  power  to  fix  the 
punishment  for  this  and  subsequent  offenses  by 
imposing  a  fine  of  not  less  than  $200  and  im- 
prisonment of  not  more  than  60  and  not  less 
than  10  davs.  Judgment  70  N.  E.  1131,  68 
Ohio  St  688,  affirmed.— State  of  Ohio  ex  rel. 
Lloyd  V.  DoUison,  24  S.  Ct  703,  194  U.  S.  445, 
48  L.  Ed.  1062. 

A  municipal  ordinance,  which  makes  it  un- 
lawful to  visit  or  resort  to  a  barred  or  barri- 
caded house  or  room  where  gambling  implements 
are  exhibited  or  exposed  to  view,  does  not  de- 
prive any  one  of  his  Uberty  without  due  pro- 
cess of  law,  even  if  it  authorizes  a  conviction 
for  an  innocent  visit  to  such  a  place. — Ah  Sin 
V.  Wittman,  25  S.  Ct  756,  198  U.  S.  500,  49  Ix 
Ed.  1142. 

Property  rights  are  not  invaded  without 
due  process  of  law  in  violation  of  Const.  U.  S. 
Amend.  14,  by  the  provision  of  Act  Neb.  April 
8,  1903,  p.  644,  c  139,  making  it  a  misdemeanor 
to  use  representations  of  the  national  flag  upon 
articles  of  merchandise  for  advertising  purposes. 
Judgment  (Neb.  1905)  105  N.  W.  298,  affirmed. 
—Halter  v.  State  of  Nebraska,  27  S.  Ct  419, 
205  U.  S.  34,  51  L.  Ed.  696,  10  Ann.  Cas.  525. 

The  right  of  personal  liberty  guarantied  by 
Ccnst  U.  S.  Amend.  14,  is  not  infringed  by  the 
piovision  of  Act  Neb.  April  8,  1903,  p.  H44.  c. 
139,  making  it  a  misdemeanor  to  use  ^presenta- 
tions of  the  national  flag  upon  articles  of  mer- 
chandise  for  advertising    purposes. — Id. 

Rights  under  Const  U.  S.  Amend.  14,  are 
not  infringed  by  the  provision  of  Act  N.  J. 
March  24,  1809,  p.  514,  $  20,  as  amended  by 
Act  March  22,  1901,  p.  317,  under  which  a  con- 
viction may  be  had  for  using  a  dredge  in  tidal 
waters  of  the  state  for  the  purpose  of  catching 
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oysters  upon  leased  lands  without  the  consent 
of  the  lessees.  Judgment,  State  v.  Lee  (1905) 
59  A.  1118,  affirmed.— Lee  v.  State  of  New  Jer- 
sey, 28  S.  Ct.  22,  207  U.  S.  67,  52  L.  Ed.  106. 

Manufacturers  and  sellers  of  mixed  paints 
containing  other  ingredients  than  pure  linseed 
oil,  pure  carbonate  of  lead,  ozid  of  zinc,  turpen- 
tine, Japan  dryer,  and  pure  colors,  are  not  de- 
prived of  their  liberty  without  due  process  of 
law  by  a  state  statute  which  makes  such  manu- 
facture and  sale  a  misdemeanor  unless  the  label 
shows  the  constituent  ingredients  and  quantity 
or  amount  of  each. — Heath  &  Milligan  Mfg.  Go. 
V.  Worst,  28  S.  Ct  114,  207  U.  S.  338,  52  L. 
Ed.  236. 

• 

Due  process  of  law  is  not  denied  a  corpora- 
tion convicted  of  violating  the  Texas  anti-trust 
laws  of  May  25,  1899  (Laws  1899,  p.  246,  c. 
146),  and  of  March  31,  1003  (Laws  1903,  p.  119, 
c.  94),  because  the  legislation  permits  and  the 
trial  court  charged  that  there  may  be  a  convic- 
tion, not  only  for  acts  which  accomplish  the 
prohibited  result,  but  also  for  those  which 
**tend"  or  are  "reasonably  calculated"  to  bring 
about  such  result.  Judgment  (Tex.  Civ.  App. 
1908)  106  S.  W.  918  affirmed.— Waters-Pierce 
Oil  Co.  v.  State  of  Texas,  29  S.  Ct.  220,  212 
U.  S.  86,  53  L.  Ed.  417. 

Due  process  of  law  is  not  denied  by  the 
provisions  of  Elkius  Act  Feb.  19,  1903,  c.  708, 
32  Stat.  847  (U.  S.  Comp.  St.  Supp.  1907,  p. 
880),  under  which  the  commission  by  corporate 
officers,  acting  within  the  scope  of  their  employ- 
ment, of  criminal  violations  of  the  prohibitions 
of  that  act  against  giving  rebates,  is  imputed 
to  the  corporation,  and  the  corporation  is  sub- 
jected to  criminal  prosecution  therefor.  Judg- 
ment (C.  C.  1906)  United  States  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  146  F.  298;  Same  v. 
Guilford,  Id.,  affirmed.— New  York  Cent.  &  H. 
R,  R.  Co.  V.  United  States,  29  S.  Ct.  304,  212 
U.  S.  481,  53  L.   Ed.  613. 

Liberty  and  property  are  not  taken  with- 
out due  process  of  law,  contrary  to  Const.  U.  S. 
Amend,  o,  bjr  the  provisions  of  Rev.  St.  D.  C. 
S  1177,  making  it  a  crime  to  engage  in  any 
manner  in  any  gift  enterprise  business  in  the 
District.— In  re  Gregory,  31  S.  Ct.  143,  219 
U.  S.  210,  55  L.  Ed.  184. 

A  conviction  of  selling  pooled  tobacco  with- 
out the  consent  of  the  agent  of  the  pool,  con- 
trary to  Ky.  St  §  3941a,  is  wanting  in  due  pro- 
cess of  law  because  of  the  uncertainty  of  the 
test  of  the  legality  of  the  pool  prescribed  by  Ky. 
St.  §  3915,  and  Const.  Ky.  j  198.— Collins  v. 
Commonwealth  of  Kentucky,  34  S.  Ct.  924,  234 
U.  S.  634,  58  L.  Ed.  1510,  reversing  judgment 
133  S.  W.  233,  141  Ky.  564;  Malone  v.  Same, 
34  S.  Ct  926,  234  U.  S.  639,  58  L.  Ed.  1512, 
reversing  judgment  133  S.  W.  235,  141  Ky. 
570. 

—  Preliminary  eomplaiiLt  and 


See  10  Cent.  Dig.  Const.  Law,  S  752. 

The  mere  fact  that  a  criminal  is  illegally 
carried,  against  his  will,  into  the  United  States 
from  a  foreign  country,  with  no  reference  to  ex- 
tradition treaties,  does  not  render  his  subse- 
quent trial  and  conviction,  based  upon  jurisdic^ 
tion  regularly  acquired  by  his  presence  in  the 
country,  invalid,  as  tending  to  deprive  him  of 
liberty  "without  due  process  of  law."— Ker  v. 
People  of  State  of  Illinois,  119  U.  S.  436,  7  S. 
Ct  225,  30  L.  Ed.  421. 


— —  Arrest  and  bail* 

See  10  Cent  Dig.  Const.  Law,  S  762. 

The  provisions  of  Code  Cr.  Proc.  N.  T. 
527,  555,  for  admitting  to  bail  a  defendant  ap^ 
pealing  from  conviction  for  a  crime  not  punish- 
able with  death,  only  when  there  is  a  stay  of 
proceedings,  by  filing  a  certificate  of  a  judge 
that   there   is   reasonable   doubt   whether   the 


judgment  should  stand,  do  not  deprive  the  de- 
fendant of  liberty  without  due  process  of  law. — 
McKane  v.  Durston,  153  U.  S.  684,  14  S.  Ct 
913,  38  Ia  Ed.  867. 

A  state  police  officer  is  not  forbidden  to 
make  an  arrest  on  the  requisition  of  a  consul 
of  a  foreign  nation,  charging  a  seaman  on  a  ves- 
sel of  that  nation  with  insubordination,  conform- 
ably to  a  treaty  provision,  because  of  the  guar- 
anty of  the  state  Constitution  against  the  dep- 
rivation of  personal  libertv  without  due  process 
of  law.— Dallemagne  v.  Moisan,  25  S.  Ct  422, 
197  U.  S.  169,  49  L.  Ed.  709. 

•namlnatioB 
and  eonunitment. 

See  10  Cent.  Dig.  Const  Law,  |  7S3. 

Preliminary  examination  is  properly  dis- 
pensed with  by  Philippine  Commission  Act  No. 
612,  §  2,  in  cases  triable  in  the  court  of  the 
first  instance  in  Manila,  where  the  prosecuting 
attorney  presented  an  information,  without  in- 
fringing Philippine  Bill  of  Rights,  Act  July  1, 
1902,  §  5,  against  denial  of  due  process  of  law. — 
Ocampo  V.  United  States,  34  S.  Ct  712,  234 
U.  S.  91,  58  L.  Ed.  1231. 

^=s»265.  —  Indiotment  or  information* 

See  10  Cent.  Dig.  Const  Law,  S  755. 

Const.  Cal.  1879,  art.  1,  $  8,  authorises 
prosecutions  for  felonies  by  information,  after 
examination  and  commitment  by  a  magistrate, 
without  indictment  by  a  grand  jury,  in  the  dis- 
cretion of  the  legislature.  The  Penal  Code  of 
California  provides  for  an  examination  by  a 
magistrate  in  the  presence  of  the  accused,  who 
is  entitled  to  the  aid  of  counsel  and  the  right 
of  cross-examination  of  witnesses,  whose  testi- 
mony is  to  be  reduced  to  writing,  and  directs 
that  if  it  appears  from  the  examination  that  a 
described  offense  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  the  accused 
guilty  Uiereof,  he  shall  be  held  to  answer  there- 
to, and  an  information  shall  be  filed  against  the 
accused  in  the  superior  court  of  the  county  in 
which  the  offense  is  triable,  in  the  form  of  an 
indictment  for  the  same  offense.  Held,  that  a 
conviction  on  such  an  information  for  murder 
in  the  first  degree,  and  a  sentence  of  deith  there- 
on, do  not  violate  Const.  U.  S.  Amend.  14,  which 
prohibits  the  states  from  depriving  any  person 
of  life,  liberty,  or  property  without  due  process 
of  law. — Hurtado  v.  People  of  State  of  Califor- 
nia, 110  U.  S.  516,  4  S.  Ct  111,  292,  28  L. 
Ed.  232. 

A  general  statute  (Act  March  26,  1881; 
Laws  Tex.  1881,  p.  60  et  seq.)  authorizing  a 
simplified  form  of  indictment  for  murder  is  not 
contrary  to  the  fourteenth  amendment,  as  de- 
priving a  person  convicted  under  an  indictment 
in  the  form  prescribed,  of  life,  etc.,  "without  due 
process  of  law,"  for  the  technical  sufficiency  of 
the  indictment  is  a  question  within  the  jurisdic- 
tion of  the  state  courts. — Caldwell  v.  State,  137 
U.  S.  692,  11  S.  Ct.  224,  34  L.  Ed.  816,  affirm- 
ing judgment  28  Tex.  App.  566»  14  S.  W.  122. 

Where  the  prosecution  of  a  capital  offense 
by  information,  instead  of  indictment,  is  author- 
ized by  a  state  constitution,  a  prosecution  and 
conviction  in  accordance  therewith  in  the  state 
courts  are  not  without  due  process  of  law. — 
McNulty  y.  People  of  the  State  of  California, 
149  U.  S.  645,  13  S.  Ct  959,  37  L.  Ed.  882; 
Vincent  v.  Same,  149  U.  S.  648,  13  S.  Ct  960, 
37  L.  Ed.  884. 

The  requirement  of  due  process  of  law  does 
not  necessarily  require  an  indictment  by  a  grand 
jury.— Hodgson  v.  State  of  Vermont,  18  8.  Ct 
80,  168  U.  S,  262,  42  L.  Ed.  461 :  DowdeU  v. 
United  States,  31  S.  Ct  690,  221  U.  S.  325^ 
55  L.  Ed.  753. 

An  information  for  illegally  selling  liquor 
"at  divers  times*'  on  a  certain  day,  when  aided 
by  specifications  as  to  whom  the  sales  were 
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made,  is  sufficient,  as  constitnting  due  process 
of  law,  though  it  does  not  name  the  kind,  quan- 
tity, or  price. — Hodgson  v.  State  of  Vermont, 
18  S.  Ct.  80,  168  U.  S.  262,  42  L.  Ed.  461. 

A  prosecution  by  information  cannot  be 
deemed  insufficient  to  constitute  due  process  of 
law,  if  it  is  authorized  by  the  Constitution  of 
the  state.— Bolln  v.  State  of  Nebraska,  20  S.  Ct. 
287,  176  U.  S.  as,  44  L.  Ed.  382,  affirming  judg- 
ment Same  v.  State.  71  N.  W.  444,  51  Neb.  581 ; 
»Iaxwell  V.  Dow,  20  S.  Ct  448.  494,  176  U.  S. 
681,  44  L.  Ed.  597. 

A  prosecution  by  information  cannot  be 
deemed  insufficient  to  constitute  due  process 
of  law,  if  it  is  authorized  by  the  Constitution 
of  the  state.— Davis  y.  Burke,  21  S.  Ct  210, 179 
V.  S.  399,  45  L.  Ed.  249. 

Authorising  criminal  prosecutions  to  be  in- 
stituted by  information  without  preliminary  ex- 
amination, as  was  done  by  Act  Or.  Feb.  17, 
1899  (Laws  1899,  p.  99),  did  not  contravene  the 
due  process  of  law  clause.  Const.  V,  S.  Amend. 
14.--Lem  Woon  v.  SUte  of  Oregon,  33  S.  Ct 
783,  229  U.  S.  586,  57  L.  Ed.  1340,  affirming 
judgments  State  v.  Lem  Woon,  107  P.  974,  57 
Or.  482.  and  112  P.  427,  57  Or,  482. 


—  Rules  of  evidenoe. 

See  10  Cent.  Dig.  Const.  Law,  |  766. 

Due  process  of  law  is  not  denied  by  the  pro- 
vision of  Pen.  Code  N.  Y.  f  344b,  which  makes 
possession  of  the  record  of  chances  or  slips  in  the 
game  of  policy,  or  the  possession  of  any  paper, 
print  or  writing  commonly  used  in  playing  or 
promoting  that  game  prima  facie  evidence  of 
'^possession  thereof  knowingly,'^  in  violation  of 
section  344a,  making  the  knowing  possession 
of  such  papers  a  crime.  Judgment,  People  y. 
Adams,  68  N.  E.  636, 176  N.  Y.  351,  63  L.  K.  A. 
406,  98  Am.  St  Rep.  675,  affirmed.— Adams  v. 
People  of  State  of  New  York,  24  S.  Ct  372,  192 
U.  S.  585.  48  L.  Ed.  575. 

Due  process  of  law  is  not  denied  by  the  in- 
troduction in  evidence  in  a  criminal  trial,  upon 
proof  of  nonresidence,  permanent  absence,  and 
inability  to  procure  the  attendance  of  a  witness, 
of  the  deposition  of  such  witness,  taken  upon 
the  preliminary  examination  before  a  commit- 
ting magistrate  when  defendants  were  present 
and  their  counsel  was  afforded  opportunity  to 
cross-examine.  Judgment,  State  v.  Kline,  33  So. 
618,  109  La.  622,  affirmed.— West  v.  State  of 
Louisiana,  24  S.  Ct  650,  194  U.  S.  258,  48  L. 
Ed.  965. 

One  convicted  of  crime  in  a  state  court 
is  not  denied  due  process  of  law  because  on 
motion  for  new  trial  on  ground  of  insanity 
of  a  juror  the  state  was  only  required  to  estab- 
lish bis  sanity  by  fair  preponderance  of  the 
evidence. — (1912)  Jordan  v.  Commonwealth  of 
Massachusetts,  32  S.  Ct  651,  225  U.  S.  167,  56 
L.  Ed.  1038,  affirming  judgment  (1911)  Com- 
monwealth V.  Jordan,  93  N.  E.  809,  207  Mass. 
259. 

^=»267.  —  Risht  to  trial  Itj  Jury. 

See  10  Cent  Dig.  Const  Law,  8  754. 

At  common  law  a  suggestion  of  insanity, 
made  after  verdict  and  sentence,  did  not  give 
rise  to  an  absolute  right  in  the  convict  to  have 
the  issue  tried  before  the  court  and  a  jury,  but 
addressed  itself  to  the  judge's  discretion.  Hence 
the  manner  in  which  such  issues  shall  be  deter- 
mined is  purely  a  matter  of  legislative  regula- 
tion; and  a  state  statute  providing  that  it  shall 
be  determined  by  a  jury  summoned  by  the  sher- 
iff, with  the  assistance  and  concurrence  of  the 
ordinary,  and  not  in  the  presence  of  a  court  or 
judge,  does  not  deny  to  the  prisoner  the  due 
process  of  law  which  is  secured  by  the  four- 
teenth amendment  to  the  federal  Constitution. 
Baughn  v.  State,  28  S.  E.  68,  100  Ga.  554,  38 
L.    R.    A.   577,    affirmed.— Nobles   v.    State   of 


Georgia,  18  S.  Ct  87.  168  U.  S.  398,  42  L.  Ed. 
515. 

Trial  by  a  struck  jury  in  a  murder  case,  in 
conformity  to  a  state  statute  which  is  valid 
under  the  state  Constitution,  providing  that  the 
court  may  select  from  the  persons  qualified  to 
serve  as  jurors  ninety-six  names,  from  which 
the  prosecutor  and  defendant  may  each  strike 
twenty-four  and  the  remainder  of  which  shall 
be  put  in  the  jury  box,  out  of  which  the  trial 
jury  shall  be  drawn  in  the  usual  way,— does  not 
violate  the  provision  of  the  federal  constitution 
as  to  due  process  of  law.— Brown  v.  State  of 
New  Jersey,  20  S.  Ct  77,  175  U.  S.  172,  44 
L.  Ed.  119. 

A  state  statute  providing  for  a  jury  of  8,  in- 
stead of  12,  persons  in  any  criminal  case  not 
capital,  does  not  deny  the  right  of  the  defend- 
ant to  due  process  of  law,  if  all  persons  within 
the  state  are  made  liable  to  be  proceeded  against 
in  the  same  way.— Maxwell  v.  Dow,  20  S.  Ct 
448,  494,  176  U.  S.  581,  44  L.  Ed.  597. 

Excluding  lawyers,  ministers,  doctors,  den- 
tists, and  railway  engineers  and  firemen  from 
serving  on  either  the  grand  or  petit  juries  does 
not  deny  a  person  convicted  of  crime  in  a  state 
court  the  due  process  of  law  guarantied  by 
Const  U.  S.  Amend.  14.  Judgment,  Turner  v. 
State  of  G^rgia,  52  S.  E.  1.  124  Ga.  31,  af- 
firmed.—Rawlins  V.  State  01  Georgia,  26  S. 
Ct.  560,  201  U.  S.  638,  50  L.  Ed.  ^9,  5  Ann. 
Cas.  7^. 

^^268.  — -  Oonrse  and  oonduot  •!  trial. 

Sea  10  Cent  Dig.  Const  Law,  SS  766,  757.. 

Though  it  is  erroneous  to  poll  a  jury  before 
they  agree  on  all  the  counts,  if  a  nolle  prosequi 
is  entered  as  to  the  others,  such  error  does  not 
amount  to  a  deprivation  of  liberty  without  due 
process  of  law.— Cross  v.  North  Carolina,  132 
U.  S.  131,  10  S.  Ct.  47.  33  L.  Ed.  287,  affirming 
State  V.  White,  101  N.  C.  770,  7  S.  E.  715,  9 
Am.  St  Rep.  53. 

On  a  trial  for  homicide  the  failure  to  charge 
as  to  any  other  than  murder  in  the  first  degree, 
and  the  act  of  the  state  appellate  court  in  sus- 
taining a  conviction  on  the  ground  of  failure  to 
except  to  a  refusal  to  charge  on  the  other  de- 
grees, is  not  a  deprivation  of  liberty  without 
due  process.— Davis  v.  Texas,  139  U.  S.  651,  11 
S.  eft  675,  35  L.  Ed.  300,  affirming  judgment 
28  Tex.  App.  542,  13  S.  W.  994. 

Crim.  Proc.  Act  N.  J.  §  68^  distinguishes 
two  degrees  of  murder,  and  provides  that  upon 
a  i>lea  of  guilty  the  court  shall  proceed  by  ex- 
amination of  witnesses  to  determine  the  degree 
of  the  prisoner's  crime  and  to  pass  sentence 
accordingly.  Held  that  when  such  a  proceeding 
is  conducted  in  strict  accordance  with  the  forms 
prescribed  by  the  constitution  and  laws  of  the 
state,  it  is  due  process  of  law.— Hallinger  v. 
Davis,  146  U.  S.  314,  13  S.  Ct  105,  36  L.  Ed. 
986. 

The  recusal  of  a  state  court  to  continue 
a  criminal  case  on  account  of  the  absence  of 
material  witnesses  residing  in  another  state  is 
not  a  denial  of  due  process  of  law  secured  by 
Const  U.  S.  Amend,  art.  14,  because  it  is  not 
withi|i  the  power  of  the  state  courts  to  compel 
the  attendance  of  witnesses  beyond  tiie  limits 
of  the  state,  or  because  the  taking  and  using 
of  depositions  of  witnesses  so  situated  ija.  crim- 
inal cases  on  behalf  of  defendant  is  not  pro- 
vided for  and  may  not  be  recognized  in  that 
state.  Judgment  39  S.  E.  284,  113  Ga.  772, 
affirmed.— Minder  v.  State  of  Georgia,  22  S.  Ct 
224,  183  U.  S.  559,  46  L.  Ed.  32a 

« 

The  refusal  of  a  state  court  to  review  the 
guestion  whether  the  officers  in  charge  of  the 
jurv  on  a  trial  for  a  felony  were  sworn,  as  pre- 
scribed by  statute,  when  the  jury  retired,  be- 
cause such  question  was  first  raised  on  a  mo- 
tion for  a  new  trial,  infringes  no  right  secured 
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to  the  accui^ed  by  the  fourteenth  amendment  to 
the  federal  constitntion,  even  if  the  swearing 
of  such  officers  when  the  jury  retire  is  essen- 
tial to  the  due  process  of  law  prescribed'  by 
that  amendment;  but  such  a  ruling  is  simply 
an  adjudication  of  a  question  of  criminal  prac- 
tice and  local  law.  Judgment  58  N.  E.  620,  59 
N.  B.  424,  188  111.  40,  58  L.  R.  A.  869,  affirmed, 
— Dreyer  v.  People  of  State  of  Illinois,  23  S. 
Ct.  28,  187  U.  S.  71,  47  L.  Ed.  79. 

The  omission  on  a  criminal  trial  in  the 
state  court  of  any  reference  to  the  presump- 
tion of  innocence  cannot  be  regarded  as  a  de- 
nial of  due  process  of  law,  where  the  highest 
court  of  the  state  has  held  that  such  omission 
does  not  invalidate  the  proceedings.  Writ  of 
error.  State  v.  Howard,  40  S.  E.  71,  129  N. 
G.  584,  dismissed.— Howard  v.  Fleming,  24  S. 
Ct  49,  191  U.  S.  126,  48  L.  Ed.  121. 

Errors  of  a  state  court  in  interpreting  and 
applying  the  laws  of  that  state  furnish  no  basis 
for  the  claim  that  there  has  been  a  denial  of 
the  due  process  of  law  guaranteed  by  Const  U. 
S.  Amend.  14.  Judgment,  80  S.  W.  211,  118 
Ky.  1,  26  Ky.  Law  Rep.  2213,  afflrmed.—How- 
ard  y.  Commonwealth  of  Kentucky,  26  S.  Ct 
189,  200  U.  S.  164.  50  L.  Ed.  421. 

The  accused  cannot  claim  to  have  been  de- 
nied the  due  process  of  law  secured  by  Const. 
U.  S.  Amend.  14,  by  the  action  of  the  state 
court  in  holding  that  he  could  waive  his  right 
to  be  present  to  the  trial  to  the  extent  of  con- 
senting, through  his  counsel,  in  advance  of  the 
swearing  of  the  jury,  to  a  private  examination 
of  a  juror  against  whom  complaint  had  been 
made,  which  resulted  in  the  discharge  of  such 
juror,  and  the  selection  of  another,  not  shown 
to  be  incompetent,  in  his  place.— Id. 

The  failure  of  the  trial  court,  in  a  criminal 
case,  to  see  that  the  testimony  is  read  or  re- 
peated to  the  accused,  who,  by  reason  of  his 
almost  total  deafness,  is  unable  to  hear  the  evi- 
dence, does  not  infringe  the  prohibition  of  Const. 
U.  S.  Amend.  14,  against  the  deprivation  of 
liberty  without  due  process  of  law.— B^elts  v. 
Murphy.  26  S.  Ct  366,  201  U.  S.  123,  60  L. 
Ed.  689. 

The  refusal  to  grant  a  continuance  of  a 
criminal  case,  sought  on  the  ground  that  the 
counsel  for  tne  accused  had  not  had  sufficient 
time  or  opportunity  to  examine  the  notes  of  the 
testimony  taken  before  the  coroner  who  in- 
vestigated the  case,  is  not  a  denial  of  due  pro- 
cess of  law,  where  the  difficulty  seems  to  have 
been  that  the  notes  of  the  testimony  were  some- 
what illegible,  and  that  the  person  making  them 
was  not  at  hand.— (1910)  Franklin  v.  State 
of  South  Carolina,  30  S.  Ct.  640,  218  U.  S.  161, 
54  L.  Ed.  980,  affirming  judgment  State  y. 
Franklin  (1908)  60  S.  E.  963,  80  S.  C.  332. 

There  is  no  denial  of  due  process  of  law 
guaranteed  by  Const.  U.  S.  Amend.  14,  in  prac- 
tice in  Georgia,  that  accused  may  waive  his 
right  to  be  present  when  the  jury  renders  its 
verdict,  and  waiver  is  inferred  by  a  motion  for 
new  trial  on  other  grounds  alone.— Frank  v. 
Mangum,  35^  S.  Ct.  582,  237  U.  S.  309;  59  L. 
Ed.  969. 

<S=:»269.  — -  New  triaL 

See  10  Cent  Dig.  Const  Law,  8  769. 

Rev.  St.  Mo.  §  1967,  providing  that  a  mo- 
tion for  a  new  trial  '*must  be  filed  before  judg- 
ment, and  within  four  days  after  the  return 
of  the  verdict  or  finding  by  the  court,"  is  not 
in  violation  of  Const  U.  S.  Amend.  14. — Brooks 
v.  Missouri.  124  U.  S.  394,  8  S.  Ct  443,  31  L. 
Ed.  454. 

Allowance  of  a  new  trial  by  a  state  under 
better  auspices,  where  the  first  trial  is  rendered 
abortive  by  mob  domination,  satisfies  due  pro- 
cess of  law  clause  of  Const  U.  S.  Amend.  14. 
—Frank  v.  Mangum,  36  S.  Ct  582,  237  U.  S. 
309,  69  L.  Ed.  969. 


*<d^270.  — -  Judgment  and  aentenee. 

See  10  Cent  Dig.  Const  Law,  S  758. 

Laws  N.  Y.  1888,  c.  489,  providing  that 
"punishment  of  death  must  in  every  case  be  in- 
flicted b^  causinjg:  to  pass  through  the  body  of 
the  convict  a  current  of  electricity  of  sufficient 
intensity  to  cause  death,"  does  not  violate  Const. 
Amend.  14,  which  provides  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  by  imposing  a 
cruel  punishment~In  re  Kemmler,  136  U.  S. 
436,  10  S.  Ct  930.  34  L.  Ed.  619. 

The  court  of  appeals  of  New  Tork  having 
decided  that  an  appeal  from  a  conviction  of 
murder  in  the  first  degree  operates  as  a  stay  of 
the  execution  only,  and  not  of  the  solitary  con- 
finement, this  is  controlling  upon  the  supreme 
court  of  the  United  States;  and  hence  a  con- 
tinuance of  solitary  confinement  pending  an  ap- 
peal by  the  prisoner  is  the  result  of  his  own  act 
and  is  not  in  violation  of  any  right  secured 
by  the  constitution  of  the  United  States.— Mc- 
Elvaine  v.  Brush,  142  U.  S.  155,  12  S.  Ct  166, 
35  L.  Ed.  971 ;  Trezza  v.  Same,  142  U.  S.  160, 
12  S.  Ct  158;  35  L.  Ed.  974. 

The  right  to  the  due  process  of  law  guar- 
antied by  the  fourteenth  amendment  to  the  fed- 
eral constitution  is  not  infringed  by  the  deci- 
sion of  a  state  court  sustaining  the  validity  of 
the  Illinois  indeterminate  sentence  act  of  1899, 
although  such  statute  may  confer  judicial  pow- 
ers upon  nonjudicial  officers,  and,  in  effect  in- 
vest them  with  the  pardoning  power  ol  the 
executive.  Judgment,  68  N.  E.  620,  69  N.  E. 
424,  188  111.  40,  68  L.  R.  A.  869,  affirmed.— 
Dreyer  v.  People  of  State  of  Illinois,  23  S.  Ct. 
28,  187  U.  S.  71,  47  L.  Ed.  79. 

A  public  officer  convicted  of  embeszling 
public  moneys,  who  has  been  afforded  full  oppor- 
tunity to  present  every  defense  permitted  by 
the  laws  of  the  state,  is  not  denied  due  process 
of  law  by  the  imposition,  as  a  part  of  the  sen- 
tence, pursuant  to  Cr.  Code  Neb.  S  124,  entirely 
irrespective  of  the  question  whether  restitution 
has  been  made,  of  a  fine  in  double  the  amount 
of  the  embezzlement  found  by  the  jury,  which, 
by  the  terms  of  that  section,  is  to  operate  as  a 
judgment  against  the  estate  of  the  convict — 
Coffey  y.  Harlan  County,  27  S.  Ct  306,  204  U. 
S.  659,  51  L.  Ed.  666. 

A  person  sentenced  under  the  Michigan  in- 
determinate sentence  act  (Pub.  Acts  1903,  No. 
136)  after  having  been  twice  before  convicted 
of  felony  is  not  imprisoned  without  due  process 
of  law  because  he  is  deprived  by  that  act  of  the 
privilege  therein  accorded  to  other  convicts  at 
the  end  of  the  minimum  term  of  the  sentence 
to  make  application  for  parole,  though  it  gives 
no  hearing  on  the  question  of  prior  conyiction. 
— Ughbanks  v.  Armstrong,  28  S.  Ct.  372,  206 
U.  S.  481,  52  L.  Ed.  682. 

A  former  convict  is  not  denied  due  process 
of  law  by  bringing  him,  after  conviction,  be- 
fore court  of  another  county  in  a  separate  pro- 
ceeding under  Code  W.  Va.  1906,  c  165.  §1  1- 
5,  by  information  charging  him  with  former 
convictions,  on  which  he  was  tried,  and  on 
verdict  that  he  was  a  former  convict  sentenced 
to  additional  punishment  which  chapter  162, 
§§  23,  24,  prescribe.— (1912)  Graham  v.  State 
of  West  Virginia,  32  S.  Ct  583,  224  U.  S.  616. 
56  L.  Ed.  917,  affirming  judgment  (1911)  Sute 
V.  Graham,  69  S.  E.  1010,  68  W.  Va.  24a 

A  sentence  of  14  years'  imprisonment  for 
perjury,  under  Pen.  Code  Cal.  §  126.  does  not 
deprive  the  convict  of  liberty  without  due  pro- 
cess of  law.— Collins  y.  Johnston,  36  S.  Ct  649, 
237  U.  S.  602,  69  L.  Ed.  1071. 


—  Appeal  or  •rror. 

See  10  Cent.  Dig.  Const  Law,  8  760. 

When  a  prisoner  sentenced  to  death  carries 
his  case  to  an  appellate  court,  due  process  of 
law  does  not  require  that  he  shall  be  personallj 


{Sup.CtDlg.—Pace  507] 


CONSTITUTIONAL  LAW,  XI 


«s>273 


present  tberein  when  it  pronouncee  its  judg- 
ment, since,  in  case  of  affirmance,  it  pronounces 
no  new  sentence,  but  merely  directs  that  the 
sentence  already  imposed  shall  be  carried  into 
execution.— Schwab  v.  Berggren,  143  U.  S.  442, 
12  S.  Ct.  525,  36  L.  Ed.  218. 

Due  process  of  law  does  not  require  the 
presence  in  the  appellate  court  of  a  person  un- 
der sentence  of .  death  when  judgment  of  af- 
£rmance  thereof  is  entered  and  the  day  of  ex- 
ecution is  fixed  by  the  supreme  court,  as  re- 
jQuired  by  the  state  statute. — Fielden  v.  People  of 
State  of  Illinois,  143  U.  S.  452,  12  S.  Ct.  528, 
36  L.  Ed.  224,  affirming  judgment  128  111.  595, 
21  N.  E.  584,  and  followed  in  Schwab  v.  Berg- 
gren,  143  U.  S.  442.  12  S.  Ct.  525,  36  L.  Ed. 

218. 

# 

A  right  of  review  in  capital  cases  by  an 
appellate  court  is  not  a  necessary  element  of 
due  process  of  law,  but  it  is  wholly  within  the 
discretion  of  each  state  to  refuse  it  or  grant  it 
on  any  terms.— Andrews  v.  Swartz,  156  U.  S. 
272,  15  S.  Ct  389,  39  L.  Ed.  422. 

The  dismissal  by  a  state  supreme  court  of  an 
appeal  in  a  criminal  case,  after  the  accused 
has  escaped,  pursuant  to  an  order  that  the  ap- 
peal should  be  dismissed  unless  he  should  sur- 
render or  be  recaptured  in  a  specified  time,  is 
not  a  denial  of  due  process  of  law. — Allen  v. 
State  of  Georgia,  17  S.  Ct.  525,  166  U.  S.  138, 
41  L.  Ed.  949. 

The  due  process  of  law  guarantied  by  Const. 
U.  S.  Amend.  14,  does  not  require  that  the 
highest  state  court  for  the  review  of  a  convic- 
tion of  capital  crimes  be  held  in  any  particular 
county  of  that  state,  whatever  may  be  the  re- 
quirement of  the  state  Constitution  in  that  re- 
spect. Order  (D.  C.)  Ex  parte  Rogers,  138  F. 
961,  affirmed.— Rogers  v.  Peck,  26  S.  Ct.  87,  199 
U.  fe.  425,  50  L.  Ed.  256. 

The  refusal  of  the  Supreme  Court  of  the 
Philippine  Islands,  on  an  appeal  in  a  criminal 
case,  to  entertain  an  objection  to  the  sufficiency 
of  the  complaint,  because  such  objection  was 
not  raised  oefore  final  judgment  in  the  trial 
court,  does  not  amount  to  a  conviction  of  the 
accused  without  informing  them  of  the  nature 
and  character  of  the  offense  charged,  or  to  a 
conviction  without  due  process  of  law,  in  viola- 
tion of  the  Bill  of  Rights  enacted  by  Congress 
for  the  Philippine  Islands  in  Act  July  1,  1902, 
c.  1369,  32  Stat.  691,  692  [U.  S.  Comp.  St. 
Supp.  1905,  p.  391],  although  that  court,  on  ap- 
peal, I\^s  power  to  i^-examine  both  the  law  and 
the  facts,  where,  as  a  necessary  consequence  of 
the  facts  found,  the  testimony  offered  -at  the 
trial,  without  objection  or  exception  in  any 
form,  established  every  ingredient  of  the  crime. 
— Serra  v.  Mortiga,  27  S.  Ct  343.  204  U.  S. 
470.  51  L.  Ed.  571. 

Due  process  of  law  was  not  denied  by  the 
action  of  the  Supreme  Court  of  the  Philip- 
pine Islands  in  making  an  order  upon  its  own 
motion  when  the  accused  were  absent  from  the 
court,  requiring  the  judge  and  clerk  of  the  court 
below  to  supply  deficiencies  in  the  record.— 
Dowdell  V.  United  States,  31  S.  Ct  590,  221  U. 
S.  325.  55  L.  Ed.  753. 

^S9272.  -^*  Exeeiition  of  sentenoe. 

See  10  Cent  Dig.  Const.  Law,  fi  761. 

It  is  competent,  and  entirely  consistent  with 
due  process  of  law,  for  a  state  to  confer  on  the 
governor  the  power  of  fixing  the  day  on  which 
a  convict  sentenced  to  death  by  a  court  of  com- 
petent jurisdiction  shall  be  executed. — Holden 
V.  State  of  Minnesota,  137  U.  S.  483,  11  S.  Ct 
143,  34  L.  Ed.  734. 


Code  Cr.  Proc.  N.  Y.  §§  491,  492,  provide 
that  a  criminal  under  sentence  of  death  shall 
be  kept  in  solitary  confinement  in  the  peniten- 
tiary until  executed,  and  that  the  court  shall 
designate  a   week  during  which  the  execution 


must  take  place,  bat  that  the  warden  shall  fix 
the  da^  and  hour,  keeping  the  same  secret  from 
the  prisoner  and  the  public.  Held,  that  a  war- 
rant from  the  court  commanding  the  warden 
to  cause  the  judgment  and  sentence  to  be  ex- 
ecuted, and  the  condemned  to  be  put  to  death, 
"In  the  mode,  manner,  and  way,  and  at  the 
place,  by  law  prescribed  and  provided,"  consti- 
tutes sufficient  authority  both  for  the  solitary 
confinement  and  for  the  execution  in  the  man- 
ner prescribed  by  law;  and,  to  constitute  due 
process  of  law,  it  Is  not  necessary  that  the 
mode  of  confinement  or  of  execution  should  bo 
more  particularly  described.— McBlvaine  v. 
Brush.  a42  U.  S.  155,  12  S.  Ct  156,  35  L. 
Ed.  971;  Trezza  v.  Same,  142  U.  S.  160,  12 
S.  Ct  158,  35  L.  Ed.  974. 

The  fact  that  a  contention  by  one  under 
sentence  of  death  that  the  warrant  issued  by 
the  governor  for  his  execution  was  unauthorized 
because  issued  without  authority,  after  a  re- 
prieve for  a  greater  time  than  was  authorized 
by^  the  state  law,  was  decided  adversely  to  the 
prisoner,  does  not  involve  any  denial  of  due 
process  of  law,  or  the  infraction  of  any  provi- 
sion of  the  United  States  constitution.— Lam- 
bert V.  Barrett,  159  U.  S.  660, 16  S.  Ct  135,  40 
L.  Ed.  296. 

A  sentence  of  conviction  imposed  under 
authority  of  Acts  Mass.  1851,  c.  87  (Pub.  St. 
c  187,  §  13),  after  the  reversal  of  a  former 
judgment,  on  the  application  of  the  convict,  be- 
cause it  was  imposed  under  a  statute  that  was 
passed  after  the  offense  was  committed,  and 
was  therefore  unconstitutional  so  far  as  it  re- 
lated to  that  offense,  does  not  deprive  accused 
of  his  liberty  without  due  process  of  law.  Judg- 
ment, Commonwealth  of  Massachusetts  v.  Mur- 
phy, 54  N.  E.  860,  174  Mass.  369,  48  L.  R.  A. 
393.  75  Am.  St  Rep.  853,  affirmed.— Murphy 
V.  Commonwealth  of  Massachusetts,  20  S.  Ct. 
639,  177  U.  S.  155,  44  L.  Ed.  711. 

No  denial  of  the  due  process  of  law  guaran- 
tied by  Const  U.  S.  Amend.  14,  will  result  from 
the  execution  of  a  death  sente^ice  because  of  the 
failure  of  the  highest  state  court  on  denying 
a  motion  for  a  new  trial,  to  fix  a  day  for  exe- 
cution, where  the  Governor  of  the  state  had,  by 
a  reprieve,  already  definitely  fixed  the  time  for 
execution  at  a  day  which  had  not  arrived  when 
the  court  made  its  decision.  Order,  Ex  parte 
Rogers  (D.  C.)  138  F.  961,  affirmed.— Rogers 
V.  Peck,  26  S.  Ct  87,  199  U.  S.  425,  50  L.  Ed. 
256. 

Solitary  confinement  by  the  state  authori- 
ties, pending  the  execution  of  a  death  sentence 
after  the  original  day  fixed  for  the  execution  of 
that  sentence  has  passed,  even  if  unwarranted, 
is  not  a  denial  of  the  due  process  of  law  guar- 
antied by  Const  U.  S.  Amend.  14.— Id. 

9s»273.   Contempt  prooeedijiKB* 

See  10  Cent  Dig.  Const  Law,  I  739. 

Where  a  contempt  has  been  committed  in  the 
presence  of  the  court  an  order  of  commitment 
therefor  may  he  made  without  notice  to  the  of- 
fender, and  without  giving  him  an  opportunity 
to  be  heard.— In  re  Terry,  128  U.  S.  289,  9  S. 
Ct  77.  52  L.  Ed.  405. 

Under  Acts  20th  Gen.  Assem.  Iowa,  a  143, 
}  12,  authorizing  an  injunction  to  restrain  the 
illegal  sale  of  intoxicating  liquors,^  and  provid- 
ing that  a  person  violating  such  injunction  shall 
be  punished  for  the  contempt  by  fine  or  im- 
prisonment, or  both,  in  the  discretion  of  the 
court  summary  proceedings  by  a  state  court,  im- 
posing fine  and  imprisonment  for  contempt  in 
violating  such  an  Injunction  issued  by  it,  with- 
out presentment  or  indictment  or  trial  by  jury, 
are  due  process  of  law,  within  the  meaning  of 
Const  U.  S.  Amend,  art  14.— Eilenbecker  v. 
District  Court  of  Plymouth  County,  134  U.  S. 
31,  10  S.  Ct  424,  33  L.  Ed.  801. 
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While  a  party  in  contempt  is  not  entitled  to 
be  heard  as  to  matters  of  mere  favor,  yet  it  is 
a  denial  of  due  process  of  law  to  strike  out  an 
answter,  and  render  a  decree  pro  confesso  as  a 
punishment  for  contempt— Hovey  v.  Elliott,  17 
S.^  Ct.  841,  167  U.  S.  409,  42  L.  Ed.  215. 

The  danger  that  the  testimony  given  in 
an  examination  under  Laws  Kan.  1897,  c.  265, 
§  10,  might  incriminate  the  witness  as  a  viola- 
tor of  the  federal  anti-trust  law,  and  of  the 
possible  use,  in  a  federal  prosecution  for  a  viola- 
tion of  such  statute,  of  the  testimony  given  in 
the  state  proceeding,  is  so  unsubstantial  and 
remote  as  not  to  make  an  imprisonment  for 
refusal  to  testify  a  deprivation  of  liberty  with- 
out due  process  of  law,  where  the  statute  is 
construed  by  the  state  courts  to  render  material 
only  such  questions  as  relate  to  transactions 
within  the  state,  and  grants  full  immunity  from 
prosecution  in  the  state  courts.  Judgment, 
State  V.  Jack  (1904)  76  P.  911,  69  Kan.  387, 
1  L.  R.  A.  (N.  S.)  167,  affirmed.— Jack  v.  State 
of  Kansas,  26  S.  Ct.  73,  199  U.  S.  372,  50  L. 
Ed.  234,  4  Ann.  Gas.  689. 

Former  officers  of  corporation  which  has 
gone  out  of  existence  after  transferring  to  them 
its  books  and  papers  are  not  deprived  of  liber- 
ty without  due  process  of  law  by  commitment 
for  contempt  in  refusing  to  obey  a  subpoena 
duces  tecum  directed  to  the  corporation,  re- 
quiring production  of  books  and  papers  before 
a  grand  jury. — Wheeler  v.  United  States,  33  S. 
C5t.  158,  226  U.  S.  478,  57  L.  Ed.  309. 

^3»274.  Deprivation  of  personal  rishts 
in  general. 

See  10  Cent  Dig.  Const  Law,  S  726. 

A  city  ordinance  providing  that  no  person 
shall  make  any  public  address  in  any  of  the  pub- 
lic grounds  of  the  city,  '^except  in  accordance 
with  a  permit  from  the  mayor,  does  not  violate 
the  fourteenth  amendment,  as  that  amendment 
does  not  destroy  the  right  of  the  states  to  en- 
act police  regulations  as  to  the  subjects  with- 
in their  control-— Davis  v.  Commonwealth  of 
Massachusetts,  17  S.  Ct  731,  167  U.  S.  43, 
42  U  Ed.  71. 

Those  whose  names  were  duly  entered  as 
Oreek  freedmen  by  blood  on  the  rolls  made 
and  approved  by  the  Secretary  of  the  'Interior 
acquired  rights  of  which  they  could  not  be  de- 
prived without  the  notice  and  opportunity  to 
be  heard  essential  to  due  process  of  law. — 
(1911)  United  States  ex  rel.  Turner  v.  Fisher, 
32  S.  Ct  37,  222  U.  S.  204,  56  L.  Ed.  165,  af- 
firming judgment  (1909)  Same  y.  Garfield,  33 
App.  D.  C.  195. 

The  state  may  require  a  member  of  a  Greek 
letter  fraternity  at  another  college  to  renounce 
his  allegiance  with  such  fraternity  before  ad- 
mitting him  as  a  student  to  the  state  university, 
without  denying  him  due  process  of  law. — 
Waugh  y.  Board  of  Trustees  of  University  of 
Mississippi,  35  S.  Ct  720,  237  U.  S.  589,  59  L. 
Ed.  1131,  affirming  judgment  Board  of  Trustees 
of  University  of  Mississippi  y.  Waugh,  62  So. 
827,  105  Miss.  623. 

^=>275.  Deprivation  of  liberty  a«  to  o«- 
cnpation  or  employment. 

See  10  Cent  Dig.  Conit  Law,  §S  830,  835,  839,  843- 
846. 

The  Utah  statute  forbidding  the  employ- 
ment of  workingmen  for  more  than  eight  hours 
a  day  in  mines,  and  in  the  smelting,  reduction, 
or  refining  of  ores  or  metals,  is  not  a  denial 
of  due  process  of  law. — Holden  v.  Hardy,  18  S. 
Ct  383,  169  U.  S.  366,  42  L.  Ed.  780. 

A  state  statute  providing  that  whenever 
any  railroad  company  shall  discharge  a  servant 
or  employ^,  with  or  without  cause,  it  shall,  on 
the  day  of  discharge,  under  certain  penalties, 
pay  him  the  unpaid  wages  earned  at  the  con- 
tract rate  at  the  time  of  discharge,  without 
discount  on  account  of  payment  before  such 


wages  were  payable  under  the  contract  of  em- 
ployment (Acts  Ark.  1889,  p.  76),  does  not  oper- 
ate as  a  deprivation  of  property  without  due 
process  of  law,  where  the  railroad  company  is 
incorporated  under  the  state  laws,  and  the  state 
constitution  reserves  to  the  legislature  the  pow- 
er to  amend  or  repeal  all  charters  of  incorpora- 
tion. Judgment  40  S.  W.  705,  64  Ark.  83,  37 
L.  R.  A.  504,  62  Am.  St  Rep.  154,  affirmed.— 
St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Paul,  19  S.  Ct 
419,  173  U.  S.  404,  43  L.  Ed.  746. 

The  provision  for  the  redemption  of  store 
orders,  scrip,  etc.,  in  money,  which  is  made  by 
Act  Tenn.  March  17,  1899,  requirine  all  per- 
sons who  issue  such  orders  to  employes  in  pay- 
ment of  wages  to  redeem  them  in  money  on  any 
regular  pay  day  or  at  ^y  time  within  30  days 
after  they  are  issued,  if  presented  and  payment 
in  money  demanded  by  such  employes  or  by 
bona  fide  holders,  is  not  unconstitutional  as  an 
arbitrary  interference  with  the  right  of  con- 
tract, but  is  a  legitimate  exercise  of  the  general 
legislative  power,  as  well  as  of  the  police  power. 
Judgment  Harbison  y.  Knoxville  Iron  Co.,  53 
S.  W.  955,  103  Tenn.  421,  76  Am.  St  Rep.  682, 
affirmed.— Knoxville  Iron  Co.  y.  Harbison,  22 
S.  a.  1,  183  U.  S.  13,  46  L.  Ed.  65. 

^  Due  process  of  law  requires  no  special  pro- 
vision for  granting  a  hearing  to  applicants  for 
registration  by  the  board  of  registration  in 
medicine  created  by  Pub.  Acts  Mich.  1899,  Na 
237,  where  such  act  provides  for  semiannual 
meetings  of  the  board  at  specified  times  at  the 
state  capitol.  Judgment  I^eople  v.  Reetz,  86 
N.  W.  396,  127  Mich.  87,  affirmed.— Reete  v. 
People  of  State  of  Michigan,  23  S.  Ct  390,  188 
U.  S.  505,  47  li.  Ed.  563. 

The  liberty  of  contract  guarantied  by  Const 
U.  S.  Amend.  14,  is  not  invaded  by  the  provi- 
sions of  Act  Dec.  21,  1898,  c.  28,  §  24,  30  Stat 
755,  763  [U.  S.  Comp.  St  1901,  pp.  3071,  30801, 
making  it  a  misdemeanor  to  pay  any  seaman 
wages  in  advance,  and  declaring  that  such  pay- 
ment shall  not  absolve  the  vessel  or  its  master 
or  owner  from  full  payment  of  wages  actually 
earned.- Patterson  v.  The  Eudora,  23  S.  Ct 
821,  190  U.  S.  169,  47  h.  Ed.  1002. 

The  freedom  to  contract  guarantied  by 
Const  U.  S.  Amend.  14,  is  not  infringed  by  the 
provisions  of  Gen.  St  Kan.  1901,  §§  3827- 
3829,  making  it  a  criminal  offense  for  a  con- 
tractor for  a  public  work  to  permit -or  require 
an  employ^  to  perform  labor  upon  that  work 
in  excess  of  eigbt  hours  each  day.  Judgment 
State  y.  Atkin,  67  P.  519,  64  Kan.  174,  tf?  Am. 
St  Rep.  343,  affirmed.— Atkin  v.  State  of  Kan- 
sas, 24  S.  Ct  124,  191  U.  S.  207,  48  L.  Ed.  148. 

The  limitation  of  employment  in  bakeries  to 
60  hours  a  week  and  10  hours  a  day,  attempted 
by  Laws  N.  Y.  1897,  c.  415,  art.  8,  f  110,  is  an 
arbitrary  interference  with  the  freedom  to  con- 
tract guarantied  by  Const.  U.  S.  Amend.  14, 
which  cannot  be  sustained  as  a  valid  exercise 
of  the  police  power  to  protect  the  public  health, 
safety,  morals,  or  general  welfare.  Judgments, 
People  y.  Lochner,  76  N.  Y.  S.  396,  73  App. 
Div.  120,  16  N.  Y.  Cr.  R.  520,  and  69  N.  B. 
373,  177  N.  Y.  145,  101  Am.  St  Rep.  773,  re- 
versed.— Lochner  v.  People  of  State  of  New 
York,  25  S.  Ct.  539,  198  U.  S.  45,  49  Im  Ed. 
937,  3  Ann.  Cas.  1133. 

Const  U.  S.  art.  14,  §  1,  providing  that 
no  state  shall  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  is  not 
a  limitation  on  the  police  power  of  the  state,  so 
as  to  render  an  act  providing  for  the  cancella- 
tion of  a  physician's  certificate  for  gross  ixgt 
morality  unconstitutional.  Judgment,  Meffert 
v.  State  Board  of  Medical  Registration  &  Ex- 
amination, 72  P.  247,  66  Kan.  710,  1  L.  R.  A. 
N.  S.)  811,  affirmed.— Meffert  v.  Packer,  25  S. 
t  790,  195  U.  S.  625.  49  L.  Ed.  350. 

Personal  liberty  as  well  as  the  right  of 
property  are  invaded  without  due  process  of 
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law  in  Tiolation  of  Const.  IT.  S.  Amend.  5,  by 
the  provisions  of  Act  June  1,  1898,  c.  370,  §  10, 
30  Stat.  424  [U.  S.  Comp.  St.  1901,  p.  3205], 
making  it  a  criminal  offense  against  the  United 
States  for  an  agent  or  officer  of  an  inter- 
state carrier,  having  full  authority  in  the  prem- 
ises from  his  principal,  to  discharge  an  employ^ 
from  service  to  such  carrier  because  of  his 
membership  in  a  labor  organization.  Judgment. 
United  States  v.  Adair  (67  C.  1907)  152  F.  737, 
reversed.— Adair  v.  United  States,  28  S.  Ct  277, 
208  U.  S.  161,  52  L.  Ed.  436,  13  Ann.  Cas. 
764. 

Rights  under  Const.  U.  S.  Amend.  14  are 
not  infringed  by  the  limitation  of  the  hours  of 
labor  of  women  employed  in  laundries  to  10 
hours  daily,  which  is  made  by  Laws  Or.  1903, 
p.  148,  although  like  legislation  affecting  male 
employes  may  be  invalid.  Judgment,  State  v. 
Muller  a906)  85  P.  855,  48  Or.  252,  affirmed.— 
Muller  v.  State  of  Oregon.  28  S.  Ot.  324,  206 
U.  S.  412,  52  L.  £d.  551,  13  Ann.  Gas.  957. 

The  liberty  of  contract  secured  by  Const. 
U.  S.  Amend.  14,  against  state  invasion,  is  not 
infringed  by.  the  provision  of  Acts  Ark.  1905, 
p.  55^  c  219,  S  If  under  which  miners  employ- 
ed at  quantity  rates  arfe  prevented  from  con- 
tracting for  wages  upon  the  basis  of  screened 
coa]  instead  of  the  weight  of  the  coal  as  origi- 
nally produced  in  the  mine,  but  such  statute  is 
a  valid  exercise  of  the  police  power.    Judgment 

S906)  98  S.  W.  729,  81  Ark.  304,  affirmed.— 
cLean  v.  State  of  Arkansas,  29  S.  Ct.  206, 
211  U.  S.  539,  .53  L.  Ed.  315. 

Prohibiting  employment  of  children  imder 
16  years  of  age  in  various  hazardous  employ- 
ments by  Laws  111.  1903,  p.  187,  does  not  take 
liberty  or  property  without  due  process  of  law. 
— Sturges  &  Bum  Mfg.  Co.  v.  Beauchamp,  34  S. 
Ct.  60,  231  U.  S.  320,  58  L.  Ed.  245,  L.  B.  A. 
1915A,  1196,  affirming  judgment  Beauchamp 
V.  Sturges  &  Bum  Mfg.  Co.,  95  N.  E.  204,  250 
IlL  303. 

Employment  of  women  for  more  than  ten 
hours  in  any  one  day  or  more  than  56  hours 
a  week  in  any  manufacturing  or  mechanical  es- 
tablishment may  be  forbidden,  as  is  done  by 
St.  Mass.  1909,  c.  514,  §  48,  without  infringing 
the  liberty  of  contract  assured  by  the  fourteenth 
amendment  of  the  federal  Constitution. — ^Riley 
y.  Commonwealth  of  Massachusetts,  34  S.  Ct. 
469,  232  U.  S.  671,  58  L.  Ed.  788,  affirming 
judgment  Commonwealth  v.  Riley,  97  N.  E.  367, 
210  Mass.  387. 

Forbidding  the  employment  of  women  at  a 
time  other  than  is  stated  in  the  notice  which  the 
employer  must  post,  as  is  done  by  St.  Mass. 
1909j  c.  514,  §  48,  is  not  such  an  unreasonable 

Erovision  as  to  be  wanting  in  due  process  of 
iw  secured  by  Const.  U.  S.  Amend.  14.— Id. 

An  infringement  of  the  liberty  of  contract 
without  due  process  of  law,  contrary  to  Const. 
U.  S.  Amend.  14,  results  from  Acts  Tex.  31st. 
Leg.  c.  46,  making  it  a  misdemeanor  for  any 
person  to  act  as  a  conductor  on  a  railway  train 
without  having  served  for  two  years  as  a  freight 
conductor  or  brakeman.— Smith  v.  State  of  Tex- 
as, 34  S.  Ct  681,  233  U.  S.  630,  58  L.  Ed.  1129, 
L.  R.  A.  1915D,  677,  Ann.  Cas.  1915D,  420, 
reversing  judgment  (Tex.  Cr.  App.)  Same  v. 
State.  146  S.  W.  900. 

Liberty  and  property  of  an  interstate  rail- 
way company  are  not  taken  without  due  pro- 
cess of  law  by  Laws  N.  Y.  1897,  c.  415,  §  10, 
as  amended  by  Laws  1908,  c.  442,  passed  in  the 
exercise  of  the  reserved  power  of  the  state  over 
corporations,  that  railway  employes  shall  be 
paid  semimonthly,  prohibiting  carrier  and  em- 
ployes 'from  contracting  otherwise.— Erie  R.  Co. 
V.  Williams.  34  S.  Ct.  761,  233  U.  S.  685,  58 
L.  Ed.  1155,  51  L.  R.  A.  (N.  SJ  1097,  affirming 
judgment  92  N.  E.  1084,  199  N.  Y.  525. 


Freedom  to  contract  Is  not  infringed  con- 
trary to  Const.  U.  S.  Amend.  14,  by  Act  Va. 
Feb.  13,  1888  (Laws  1887-88,  c.  118  [Code  1904, 
§  3657d]),  amending  and  re-enacting  Laws  1887, 
c.  391,  f  3,  forbidding  any  person,  firm,  or  cor- 
poration engaged  in  mimng  or  manufacturing 
from  issuing  for  the  payment  of  labor  any  order 
unless  redeemable  in  lawful  money  of  the  Unit- 
ed States.- Keokee  Consol.  Coke  Co.  v.  Taylor, 

34  S.  Ct  856,  234  U.  S.  224,  58  L.  Ed.  1288. 

Whatever  right  an  employer  or  .employ^  has, 
under  the  due  process  clause  of  Const.  Amend. 
14,  to  treat  as  ground  for  terminating  the  em- 
ployment, he  can  provide  against  by  a  stipula- 
tion which  may  be  a  sine  qua  non  of  the  em- 
ployment—Coppage  V.  State  of  Kansas,  35  S. 
Ct  240,  236  U.  S.  1,  59  L.  Ed.  441,  L.  R.  A. 
1915C,  960,  affirming  judgment  State  y.  Cop- 
page,  125  P.  8,  87  Kan.  752. 

The  rights  of  personal  liberty  and  property 
are  infringed  without  due  process  of  law  con- 
trary to  Const.  Amend.  14,  by  Laws  Kan.  1903, 
c.  222,'  punishing  an  employer  for  having  pre- 
scribed as  a  condition  of  employment  that  the 
employ^  shall  not  become  or  remain  a  member 
of  a  labor  organization  pending  employment. 
— Id. 

St  Cal.  1911,  p.  437,  forbidding  employment 
of  women  for  more  than  8  hours  a  day  or  48 
hours  a  week,  does  not,  as  applied  to  women 
employed  in  hotels,  violate  Const  U.  S.  Amend. 
14,  as  infringing  freedom  to  contract.— Miller  v. 
Wilson,  35  S.  Ct  342,  236  U.  S.  373,  59  L.  Ed. 
628,  L.  R.  A.  1915F,  829,  affirming  judgment 
Ex  parte  MUler,  124  P.  427,  162  Cal.  687. 

A  graduate  woman  pharmacist  employed  in 
a  hospital  is 'not  denied  treedom  to  contract  giv- 
en by  Const.  U.  S.  Amend.  14,  because  under 
St  Cal.  1911,  p.  437.  as  amended  by  St  Cal. 
1913,  p.  713,  she  is  forbidden  to  work  more  than 
8  hours  a  day  or  48  hours  a  week.— Bosley  v. 
McLaughlin,  35  S.  Ct  345,  236  U.  S.  385,  59 
L.  Ed.  632. 

Forbidding  women  student  nurses  in  a  hos- 
pital school  to  work  for  longer  than  certain 
hours  under  St.  Cal.  1911,  p.  437,  as  amended 
by  St.  Cal.  1913,  jj.  713,  does  not  infringe  free- 
dom to  contract  given  by  Const  U.  S.  Amend. 
14.— Id. 

Extension  by  St  Cal.  1913,  p.  713,  to  wo- 
men employed  in  hospitals,  office  assistants,  and 
those  engaged  in  household  work,  of  the  pro- 
visions of  St.  Cal.  1911,  p.  437,  does  not  ren- 
der the  statute  invalid  as  denying  freedom  to 
contract. — Id. 

Freedom  to  contract  secured  by  Const  U.  S. 
Amend.  14,  against  state  invasion,  is  not  in- 
fringed by  the  so-called  Ohio  "run-of-mine"  or 
"anti-screen"  law.— Rail  &  River  Coal  Co.  v. 
Yaple.  35  S.  Ct  359,  236  U.  S.  338,  59  L.  Ed. 
607,  affirming  decree  (D.  C.)  214  F.*273. 

Due  process  of  law  is  not  denied  by  Act 
Ind.  March  8,  1907  (Laws  1907,  c.  121),  requir- 
ing owners  of  coal  mines  and  other  similar 
places  to  provide  suitable  washhouses  for  em- 
ployes on  request— Booth  v.  State  of  Indiana, 

35  S.  Ct  617,  237  U.  S.  391,  59  L.  Ed.  1011, 
affirming  judgment  100  N.  E.  563,  179  Ind.  405. 

Property  is  not  taken  without  due  process 
of  law  contrary  to  Const.  U.  S.  Amend.  14, 
by  Consol.  Laws  N.  Y.  c.  31,  §  14,  providing 
that  only  citizens  can  be  employed  m  public 
works  and  that  citizens  of  New  York  must  be 
given  preference.- Heim  v.  McCall,  36  S.  Ct.  78, 
239  U.  S.  175,  60  L.  Ed.  206.  affirming  judgment 
108  N.  E,  1095,  214  N.  Y.  629. 

^=s»276.  Deprivation  of  liberty  to  eon* 
tract. 

See  10  Cent  Dig.  Const  Law,  SI  846,  846. 

The  prohibition  against  options  to  buy  or 
sell  grain  or  other  commodities  at  a  future  time. 
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which  is  made  by  Cr.  Code  HI.  §  130,  does  not 
invade  the  liberty  granted  to  every  citizen  by 
Const.  U.  S.  Amend,  art.  14.  Judgment.  57  N. 
E.  798.  186  111.  43,  50  L.  R.  A.  762,  78  Am.  St. 
Rep.  229,  affirmed.— Booth  v.  People  of  State 
of  Illinois,  22  S.  Ct  425,  184  U.  S.  425,  46 
L.   Ed.   623. 

No  unconstitutional  interference  with  the 
right  of  contract  is  made  by  Const.  Cal.  art  4, 
{  26,  avoiding  all  contracts  for  sales  of  shares 
of  corporate  stock  on  margin,  and  providing  for 
the  recovery  of  any  money  paid  on  suoh  con- 
tracts, although  this  provision  may  be  construed 
to  apply  to  bona  fide,  as  well  as  gambling,  con- 
tracts. Judgment,  Parker  v.  Otis,  62  P.  571, 
927,  130  Cal.  322.  92  Am.  St.  Rep.  56,  affirmed. 
—Otis  V.  Parker,  23  S.  Ct.  168,  187  U.  S.  606, 
47  L.  Ed.  323. 

The  constitutional  guaranty  of  liberty  of 
contract  is  not  infringed  by  the  enforcement  of 
the  provisions  of  Anti-Trust  Act  July  2,  1890, 
c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p. 
3200],  by  a  federal  court  decree  enjoining  a  cor- 
I>oration  formed  in  pursuance  of  a  combination 
of  stockholders  in  two  competing  interstate 
railway  companies  for  the  purpose  of  acquiring 
a  controlling  interest  in  the  capital-  stock  of 
such  companies,  from  exercising  the  powers 
acquired  by  such  corporation  by  virtue  of  its 
acquisition  of  such  stock.  Decree,  United  States 
V.  Northern  Securities  Co.  (C.  C.)  120  F.  721, 
affirmed.— Northern  Securities  Co.  v.  United 
States,  24  S.  Ct.  436.  193  U.  S.  197,  48  L.  Ed. 
679. 

The  freedom  to  contract  protected  by  Const 
U.  S.  Amend.  14,  is  not  unouly  abridged  by  so 
much  of  the  Kansas  anti-trust  law  of  March 
8,  1897,  as  is  construed  by  the  state  courts  to 
forbid  inducing  four  competitive  wheat  buyers 
in  a  single  town  to  enter  into  an  agreement  un- 
der which^  if  either  should  purchase  more  than 
one-fourth  of  the  wheat  coming  into  the  mar- 
ket, he  should  pay  the  others  three  cents  a 
bushel  for  the  excess.  Judgment,  State  v.  Smi-. 
ley,  69  P.  199,  65  Kan.  240,  67  L.  R.  A.  903, 
affirmed.— Smiley  v.  State  of  Kansas,  25  S.  Ct. 
289,  196  U.  S.  447,  49  L.  Ed.  546. 

Requiring  a  railway  company  in  making 
its  daily  distribution  of  coal  cars  in  times  or 
car  shortage  to  the  bituminous  coal  mines  on 
its  line  to  desist  from  its  practice  not  to  count 
the  company's  fuel  cars  against  the  share  of  the 
mine  receiving  them  cannot  be  said  to  destroy 
the  freedom  of  contract,  on  the  theory  that  any 
discriminations  or  preferences  resulting  from 
such  practice  arose  from  the  fact  that  the  rail- 
way company  chose  to  purchase  coal  for  its 
fuel  supply  from  a  particular  mine  or  mines. 
Decree,  Chicago  &  A.  R.  Co.  v.  Interstate  Com- 
merce Commission  (C.  C.  1908)  173  F.  930,  re- 
versed.— Interstate  Commerce  Commission  v. 
Illinois  Cent.  R.  Co.,  30  S.  Ct  155,  215  U.  S. 
452,  54  L.  Ed:  280 ;  Same  v.  Chicago  &  A.  R. 
Co..  30  S.  Ct.  163,  215  U.  S.  479.  54  L.  Ed.  291. 

The  freedom  of  contract  is  not  unreason- 
ably abridged,  in  violation  of  Const.  U.  S. 
Amend.  14.  by  Code  Miss.  §  5002,  which,  as 
construed  by  the  state  court,  condemns  as  a 
combination  in  restraint  of  trade  an  aerreement 
between  retail  lumber  dealers  not  to  deal  with 
any  manufacturer  or  wholesale  dealer  who  sells 
direct  to  consumers  in  localities  in  which  such 
retail  dealers  conduct  their  business  and  keep  a 
sufficient  stock  to  meet  demands,  and  to  inform 
each  other  of  any  such  sales.— (1910)  Grenada 
Lumber  Co.  v.  State  of  Mississippi.  30  S.  Ct. 
53ri,  217  U.  S.  433.  54  L.  F^.  826,  affirming 
decree  Retail  Lumber  Dealers'  Ass'n  v.  State 
(1909)  48  So.  1021. 

The  liberty  of  contract  secured  by  Const 
U.  S.  Amend.  5,  was  not  unconstitutionally  de- 
nied by  the  enactment  by  Congress,  in  the  ex- 
ercise of  its  power  under  the  commerce  clause, 
of  the  Carmack  amendment  (Act  June  29,  190fj, 
c.  3591.  §  7,  34  Stat.  593  [U.  S.  Comp.  St 
Supp.  1909,  p.  1163J)  to  Act  Feb.  4,  1887,  c 


104.  420,  24  Stat  379  (U.  S.  Comp.  St  1901, 
p.  3169),  by  which  an  interstate  carrier  volun- 
tarily receiving  property  for  transportation 
from  a  point  in  one  state  to  a  point  in  another 
state  is  made  liable  to  the  holder  of  the  bill  of 
lading  for  a  loss  anywhere  en  route,  in  spite 
of  any  agreement  or  stipulation  to  the  contraiy; 
with  a  right  of  recovery  over  against  the  car- 
rier actually  causing  the  loss. — (Sup.,  Ga.,  1911) 
Atlantic  Coast  Line  R.  Co.  v.  Riverside  Mills, 
31  S.  Ct  164,  219  U.  S.  186,  55  L.  Ed.  167. 
31  L.  R.  A.  (N.  S.)  7,  affirming  judgment  River- 
side Mills  V.  Atlantic  Coast  Line  R.  Co.  (C.  C. 
1909)  168  F.  990 ;  (Sup.,  Ky^  1911)  Louisville 
&  N.  R.  Co.  V.  Scott,  31  S.  Ct  171.  219  U.  S. 
209,  55  L.  Ed.  183,  affirming  judgment  (1909) 
118  S.  W.  990,  133  Ky.  724. 

Making  criminal  any  deduction  by  the  pur- 
chaser from  the  actual  weight  of  grain,  seed, 
hay,  or  coal  under  a  claim  of  right  by  reason 
of  any  custom  or  rule  of  a  board  of  trade,  as 
is  done  by  Act  June  8,  1909  (Acts  Mo..  1909, 
p.  •519),  does  not  unconstitutionally  interfere 
with  the  liberty  to  contract— (1911)  House  v. 
Mayes,  31  S.  Ct.  234,  219  U.  S.  270,  55  L.  Ed. 
213,  affirming  judgment  (1910)  127  S.  W.  305, 
227  Mo.  617. 

• 

The  conduct  of  its  business  by  a  board  of 
trade  formed  to  enforce,  as  between  its  mem- 
bers, a  high  standard  6t  business  dealings,  may 
be  regulated  by  such  means,  not  arbitrary  or 
unreasonable  in  their  nature,  as  may  be  found 
by  the  state  necessary  or  needful  to  protect  the 
people  against  unfair  practices  that  are  likely 
to  occur,  without  unconstitutionally  interfering 
with  the  liberty  of  contract  to  which  its  in- 
dividual members  are  entitled.— Id. 

The  keeping  of  a  place  where  corporate 
stocks  and  bonds  and  grains,  provisions,  fimi 
other  commodities  are  bought  and  sold,  but  not 
paid  for  and  delivered  at  the  time,  and  where 
no  complete  record  of  the  transactions,  includ- 
ing a  minute  of  the  time  of  delivery,  ia  made  in 
a  book  kept  for  the  purpose,  and  no  memo- 
randum of  sale  properly  stamped  is  given  the 
purchaser,  may  be  made  a  criminal  offense  as 
is  done  by  Act  March  S,  1907  (Acts  Mo.,  1907, 
p.  392),  in  the  exercise  ol  the  police  power  of 
the  state  without  unconstitutionally  interfering 
with  the  freedom  to  contract.— (1911)  Broadnax 
V.  State  of  Missouri,  31  S.  Ct  238,  219  U.  S. 
285,  55  L.  Ed.  219,  affirming  judgment  State  v. 
Broadnax  (1910)  128  S.  W.  177,  228  Mo.  25. 

The  freedom  of  contract  is  not  unconstitu- 
tionally infringed  by  amending  the  provisiona 
of  Code  Iowa,  §  2071,  which  define  the  liabili- 
ty of  railway  corporations  for  injuries  resulting 
from  negligence  and  mismanagement  In  the  use 
and  operation  of  their  railways,  so  that  a  rail- 
way company,  when  sued  on  such  liability,  la 
precluded  from  making  the  defense  that  a  recov- 
ery ia  barred  by  the  acceptance  of  benefits  under 
a  contract  of  membership  in  its  relief  depart- 
inent.— (1911)  Chicago,  B.  &  Q.  K.  Co.  v.  Alc- 
Guire,  31  S.  Ct  259,  219  U.  S.  549,  55  L.  Ed. 
328,  affirming  judgment  McGuire  v.  Chicago,  B. 
&  Q.  R.  Co.  (1908)  116  N.  W.  801,  138  Iowa. 
664. 

The  constitutional  liberty  of  the  citizen  to 
make  contracts  was  not  infringed  by  the  enact- 
ment by  Congress,  in  the  exercise  of  its  power 
over  commerce,  oi  the  provisions  of  Act  June 
29,  1906,  c.  3591,  S  6,  34  Stat  592  (U.  S.  Comp. 
St  Supp.  1909,  p.  1163),  which  rendered  unen- 
forceable a  prior  contract,  valid  when  made,  by 
which  an  interstate  carrier  agreed  to  issue  an- 
nual passes  for  life  in  consideration  of  a  release 
of  a  claim  for  damages. — (1911)  Louisville  &  N. 


652. 


Liberty  to  contract  is  not  abridged  in  vio- 
lation of  Const.  U.  S.  Amend.  14,  by  provision 
of  Laws  S.  D.  1907,  c.  131,  punishing  the  sell- 
ing of  goods  at  a  lower  rata  in  one  place  than 
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in  another,  to  destroy  competition.— Central 
Lumber  Co.  v.  State  of  South  Dakota,  33  S. 
Ct.  66,  226  U.  S.  157,  57  L.  Ed.  164,  affirming 
judgment  State  y.  Central  Lumber  Co.,  123 
N.  W.  504.  24  S.  D.  136. 

Vendor  in  an  executory  contract  to  be  per- 
formed within  the  state  for  the  sale  of  land  in 
another  state  is  not  deprived  of  his  property 
without  due  process  of  law  in  an  action  for 
refusal  to  perform  by  the  provision  of  Laws 
Minn.  1^7,  c.  223,  that  the  vendor  may  not  can- 
cel the  contract  except  on  30  days'  written  no- 
tice.—Selover,  Bates  &  Co.  v.  Walsh,  33  S.  Ct. 
60.  226  U.  S.  112,  57  L.  Ed.  146,  affirming  judg- 
ment Walsh  V.  Selover,  Bates  &  Co..  123  N.  W. 
291,  109  Minn.  136. 

Existence  of  demand  in  a  city  for  bread  of 
sizes  other  than  those  fixed  by  ordinance  does 
not  render  the  ordinance  invalid  as  interfering 
with  the  freedom  of  contract  protected  by  Const. 
U.  S.  Amend.  14.— Schmidinger  v.  City  of  Chi- 
cago, 33  S.  Ct.  182.  226  U.  S.  578,  57  L.  Ed. 
364,  Ann.  Cas.  1914B,  284,  affirming  judgments 
City  of  Chicago  v.  Schmidinger,  90  N.  B.  369, 
243  lU.  167,  and  92  N.  E.  244,  245  lU.  317. 

Freedom  to  contract  secured  by  Const.  U, 
S.  Amend.  14,  is  not  infringed  by  Consol.  Laws 
N.  Y.  c  31,  I  14,  providing  that  only  citizens 
of  the  United  States  shall  be  employed  in  the 
public  works  in  the  state. — Heim  v.  McCall,  36 
S.  Ct.  78,  239  U.  S.  175.  60  L.  Ed.  206,  affirm- 
ing judgment  108  N.  E.  1095,  214  N.  Y.  629. 

^=>277«  Property     and     richtt     therein 
protected. 

See  10  Cent  Dig.  Const  Law.  M  762.  766,  949. 

A  contestant  of  a  pre-emption  entry,  who 
has  neither  made  an  entry  on  the  land  nor  per- 
fected a  right  to  do  so,  has  no  vested  right  or 
interest  therein  of  which  he  is  deprived  with- 
out due  process  of  law  by  the  act  of  congress 
of  December  29,  1894,  enacted  during  the  pend- 
ency of  the  contest,  confirming  the  title  of  the 
original  entryman.  Decree,  102  P.  559,  42  C. 
C.  A.  499,  affirmed.— Emblen  v.  Lincoln  Land 
Co.,  22  S.  Ct  623,  184  U.  S.  660,  46  L.  Ed. 
736. 

No  existing  property  rights  are  taken  with- 
out due  process  of  law  by  a  state  statute,  passed 
in  the  exercise  of  its  power  over  foreign  corpora- 
tions, incorporating  a  local  benevolent  society 
with  the  same  name  as  that  of  a  voluntary  state 
association  whose  charter  had  been  withdrawn 
by  the  foreign  corporation  that  issued  it,  and 
conferring  upon  such  society  the^exclusive  right 
of  granting  subcharters  in  the  state.  Decree 
<19&)  51  S.  E.  166,  104  Va.  197,  affirmed.— 
National  Council,  Junior  Order  United  Ameri- 
can Mechanics  of  United  States  v.  State  Coun- 
cil of  Virginia,  Junior  Order  United  American 
Mechanics  of  Virginia,  27  S.  Ct.  46,  203  U. 
S.  151,  51  Ix  Ed.  132. 

The  police  board  of  Boston,  by  issuing  a 
liquor  license,  on  a  vacancy  created  by  bank- 
ruptcy, to  the  nominee  of  the  trustee  in  bank- 
ruptcy of  the  original  licensees,  does  not  de- 
prive a  co-licensee,  to  whom  the  original  li- 
cense had  been  assigned  as  security,  of  property 
without  due  process  of  law,  where  his  so-called 
property  right  depends  wholly  upon  the  practice 
of  the  board  to  reissue  licenses  to  the  old  hold- 
ers until  refused  for  cause,  since  such  right,  be- 
ing of  the  board's  creation,  is  subject  to  any 
limitatioDs  which  the  board  may  impose.  Judg- 
ment (1905)  75  N.  E.  637,  189  Mass.  2G0, 
affirmed.— Tracy  v.  Ginzberg,  27  S.  Ct  461,  205 
U.  S.  170,  51  Ia  Ed.  755. 

^=»278«  Deprivation  of  property  in  gen- 
eral. 

See  10  Gent.  DiR.  Ck)nst.  Law,  Sfi  763,  765,  767-770, 
n2-777.  779-806,  806-810,  816-824,  907-924,  942. 

A  mortgage  of  real  estate  in  Illinois  to  a 
corporation  was  executed  at  a  time  when  such 


mortgages  were  prohibited.  A  conveyance  of 
the  same  property  was  made  by  the  mortgag[or 
subject  to  the  mortgage,  a  part  of  the  consid- 
eration being  the  assumption  of  the  mortgage 
debt.  Subsequently  Act  111.  1875  was  passed, 
validating  such  mortgages  theretofore  made. 
Heldt  in  a  contest  between  the  mortgagee  and 
one  claiming  under  the  conveyance,  that  the 
validating  act  was  not  unconstitutional,  as  de- 
priving any  person  of  property  without  due  pro- 
cess of  law.— Gross  v.  United  States  Mortg. 
Co.,  108  U.  S.  477,  2  S.  Ct.  940,  27  L.  Ed.  795. 

Where  one  had  had  the  peaceable,  undis- 
turbed possession  of  real  or  personal  property, 
with  an  assertion  of  his  ownership  for  the 
period  which,  under  the  law,  would  bar  an  ac- 
tion for  its  recovery  by  the  real  owner,  the  for- 
mer has  acquired  a  good  title,— a  title  superior 
to  that  of  the  latter,  whose  neglect  to  avail 
himself  of  his  legal  right  has  lost  him  his  title ; 
and  a  legislative  act  that  would  remove  the  bar 
of  the  statute  of  limitations  in  such  a  case 
would  deprive  the  former  of  his  property  with- 
out due  process  of  law,  and  would  be  void. — 
Campbell  v.  Holt,  115  U.  S.  620,  6  S.  Ct.  209, 
29  L.  Ed.  483. 

The  failure  of  the  probate  court  to  require 
the  guardian  to  give  bond,  as  provided  by  the 
Ohio  statute,  when  he  makes  sale  of  the  ward*s 
land,  being  a  Question  of  procedure  merely,  ia 
not  a  breach  of  the  constitutional  provision 
against  deprivation  of  property  by  a  state  **wifh- 
out  due  process  of  law."— Arrowsmith  v.  Har- 
moning.  118  U.  S.  194,  6  S.  Ct  1023,  30  L. 
Ed.  243. 

Under  a  statute  of  Michigan  for  the  im- 
provement of  the  Manistee  river,  a  stream  whol- 
ly within  that  state,  an  improvement  company 
was  organized  that  improved  the  channel  of 
the  river.  The  company  was  authorized  by 
the  statute  to  exact  tolls  for  the  use  of  the  riv- 
er thus  improved.  Heldy  that  such  a  statute  is 
not  in  violation  of  the  provisions  of  the  United 
States  constitution  embodied  in  the  fourteenth 
amendment,  which  declares  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law. — Sands  v.  Manistee 
River  Imp.  Co.,  123  U.  S.  288,  8  S.  Ct.  113.  31 
L.  Ed.  149  •  Ruggles  v.  Same,  123  U.  S.  297, 
8  S.  C\.  117,  31  II  EM.  152. 

Rev.  St.  §  4899,  permitting  one  who  has  pur- 
chased or  constructed,  with  the  knowledge  and 
consent  of  the  inventor,  a  newly-invented  ma- 
chine before  application  for  letters  patent  has 
been  made,  to  continue  to  use  it  after  the 
patent  is  granted,  is  not  unconstitutional,  as 
depriving  one  of  his  property  without  compen- 
sation.—Dable  Grain  Shovel  Co.  v.  Flint,  137 
U.  S.  41,  11  S.  Ct  8,  34  L.  Ed.  618,  affirming 
judgment  (C.  C.)  42  F.  686. 

It  is  within  the  police  power  of  a  state 
to  enforce  its  legislation  for  the  protection  and 
regulation  of  its  fisheries  by  enacting  laws  de- 
claring any  nets,  pounds,  or  other  devices  (be- 
ing articles  of  personal  property  of  trifling  val- 
ue) used  in  violation  of  law  to  be  public  nui- 
sances, which  its  game  protectors  and  other 
persons  are  authorized  to  abate  and  summarily 
destroy  (Laws  N.  Y.  1880,  c.  591,  as  amended 
by  Laws  1883,  c.  317);  and  such  legislation  is 
not  within  the  prohibition  against  deprivation  of 
property  without  due  process  of  law. — Lawton 
V.  Steele,  152  U.  S.  133,  14  S.  Ct.  499,  38  L. 
Ed.  385,  affirming  judgment  119  N.  Y.  226,  23 
N.  E.  878,  7  L.  R.  A.  134. 

A  statute  authorizing  the  court,  upon  the 
petition  of  a  party  having  an  interest  in  a 
mine,  after  due  notice  and  hearing,  to  order  an 
inspection  thereof  when  necessary  for  ascertain- 
ing, enforcing,  or  protecting  the  petitioner's 
rights  (Code  Civ.  Proc.  Mont  §  376),  is  not  in- 
valid as  a  taking  of  property  without  due  pro- 
cess of  law,  altbougn  it  does  not  define  the 
right  or  interest  of  the  petitioner,  or  require 
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him  to  give  bond,  or  provide  for  a  jury  trial  or 
an  appeaL — Montana  Co.  v.  St.  Louis  Min.  & 
MiU.  Co.,  152  U.  S.  160,  14  S.  Ct.  506.  38  L. 
Ed.  398,  affirming  judgment  9  Mont.  288,  23 
P.  610. 

A  state  statute  which,  as  construed  by  the 
highest  state  court,  prohibits  a  citizen  of  the 
state,  under  an  open  policy  of  marine  insur- 
ance, effected  outside  the  state,  in  a  foreign  in- 
surance company  which  has  not  complied  with 
the  state  laws,  from  sending  by  mail  or  tele- 
graph, while  in  the  state,  a  notice  describing 
particular  goods  then  within  the  state,  upon 
which  he  desires  the  insurance  under  the  open 
policy  to  attach  (Acts  La.  1894,  No.  66),  oper- 
ates to  deprive  such  citizen  of  his  liberty  with- 
out due  process  of  law.— Allgeyer  v.  State  of 
Louisiana,  17  S.  Ct  427.  165  U.  S.  578.  41  L. 
Ed.  832,  reversing  judgment  18  So.  904. 

An  ordinance  prescribing  limits  in  a  city 
outside  of  which  no  woman  of  lewd  character 
shall  dwell,  with  a  proviso  that  nothing  there- 
in shall  be  so  construed  as  to  authorize  such 
women  to  occupy  a  house  in  any  portion  of 
the  dtv,  and  witii  nothing  in  the  ordinance  to 
denjr  tne  ordinary  rights  of  individuals  to  re- 
strain a  private  nuisance,  is  an  exercise  of  the 
police  power  which  does  not  invade  the  rights 
of  property  owners  in  or  adjacent  to  the  pre- 
scrioed  limits,  in  violation  of  the  federal  con- 
stitution, although  the  pecuniarjr  value  of  their 
property  may  be  depreciated  in  consequence 
thereof.  Judgment,  24  So.  608,  51  La.  Ann.  93, 
44  L.  R.  A.  90,  affirmed.— L'Hote  v.  City  of 
New  Orleans,  20  S.  Ct.  788,  177  U.  S.  587,  44 
L.  Ed.  899. 

A  foreign   steamship  company   is   not  de- 

f>rived  of  ito  property  without  due  process, of 
aw  by  the  action  of  the  Louisiana  state  board 
of  health,  authorized  by  Acts  La.  1898,  No. 
192,  §  8,  in  prohibiting  it  from  landing  the 
passengers  on  one  of  its  steamers  at  New  Or- 
leans, or  any  place  contiguous  thereto,  because 
of  the  existence  of  an  infections  disease  in  that 
city.  Judgment,  25  So.  591,  51  La.  Ann.  645, 
56  L.  R.  A.  795,  72  Am.  St.  Rep.  795,  affirmed. 
— Compagnie  Francaise  de  Navigation  ft  Vapeur 
V.  Board  of  Health  of  State  of  Louisiana,  22  S. 
Ct.  811,  186  U.  S.  380,  46  L.  Ed.  1209. 

Due  process  of  law  is  not  denied  the  own- 
ers of  property  damaged  by  the  enforcement  of 
a  restriction  on  the  height  of  buildings  on  cer- 
tain Boston  streets,  imposed  by  Act  Mass.  May 
23,  1898,  on  the  theory  that  the  right  of  action 
thereby  given  to  recover  the  damages  from  the 
city  of  Boston  "in  the  manner  prescribed  by 
law  for  obtaining  payment  for  damages  by  any 
person  whose  land  is  taken  in  the  laying  out 
of  a  highway"  does  not  afford  adequate  provi- 
sion for  compensation,  because  the  city,  not  be- 
ing a  party  to  the  taking,  is  not  technically  es- 
topped to  deny  its  liability,  since  such  statu- 
tory liability  is  of  a  character  which,  under  the 
decisions  of  the  state  courts,  the  l^egislature 
may  impose  on  a  municipality.  Judgment,  At- 
torney General  v.  Williams,  o9  N.  E.  812,  178 
Mass.  330,  affirmed.— Williams  v.  Parker,  23 
S.  Ct.  440,  188  U.  S.  491,  47  L.  Ed.  559. 

The  safeguards  for  the  protection  of  the 
property  of  an  absentee  in  case  of  his  return, 
afforded  by  Laws  Pa.  1885,  p.  155,  providing  a 
special  proceeding  for  the  administration  of  the 
estates  of  absentees,  satisfy  the  requirement  of 
the  due  process  of  law  clause  of  Const.  U.  S. 
Amend,  art.  14,  where  that  statute  authorizes 
the  revocation  of  the  administration  at  any 
time  on  proof  that  the  absentee  is  in  fact  alive, 
and  in  such  event  permits  him  to  recover  the 
shares  of  his  estate  received  by  the  distributees, 
and  provides  that  until  the  latter  shall  give  se- 
curity for  refunding  their  shares,  with  interest, 
in  case  the  supposed  decedent  shall  Jt>e  alive,  no 
distribution  shall  be  made,  and  that  in  case  of 
inability  to  give  such  security  the  money  shall 
be  invest^  under  the  control  of  the  court,  and 


the  interest  only  paid  to  the  distributees.  Judg- 
ment, 56  A.  16.  206  Pa.  469,  98  Am.  St.  Rep. 
790,  affirmed.— Cunnius  V.  Reading  School  Dist« 
25  S.  Ct.  721.  198  U.  S.  458,  49  L.  Ed.  1125, 
3  Ann.  Cas.  1121. 

Fixing  the  period  of  a  person's  absence 
from  his  last  domicile  within  the  state,  which 
will  be  sufficient,  under  Laws  Pa.  1885,  p.  155, 
to  authorize  the  administration  of  his  property 
by  the  special  proceed.ing  provided  by  that  stat- 
ute at  seven  or  more  years,  is  not  so  unreason- 
able as  to  render  the  statute  repugnant  to  the 
due  process  of  law  clause  of  Const  U.  S.  Amend, 
art  14.— Id. 

The  due  process  of  law  clause  of  Const.  U. 
S.  Amend,  art.  14,  does  not  wholly  deprive  a 
state  of  the  power  to  confer  jurisdiction  on  its 
courts  to  administer  the  estates  of  absentees, 
irrespective  of  the  fact  of  death,  by  a  special 
and  appropriate  proceeding  distmct  from  the 
general  law  for  the  settlement  of  the  estates  of 
decedents. — Id. 

The  property  of  a  school  district  Is  not 
taken  without  due  process  of  law  by  the  crea- 
tion, by  Laws^  Mich.  1901,  Loc.  Acts  No.  315, 
of  a  new  district,  to  which  was  given  the  prop- 
erty within  its  limits  which  had  belonged  to 
the  districts  from  which  it  was  created.  Judg- 
ment, Attorney  General  v.  Lowrey,  92  N,  W. 
289,  131  Mich.  639,  9  Detroit  Leg.  N.  470.  af- 
firmed.—Attorney  General  of  State  of  Michigan 
V.  Lowrey,  26  S.  Ct  27,  199  U.  S.  233,  50  L. 
Ed.  167. 

Municipal  ordinances  requiring  all  garbage 
and  other  refuse  matter  to  be  delivered  at  a 
specified  crematory  or  reduction  plant,  there  to 
be  cremated  or  destroyed  at  the  expense  of  the 
person,  company,  or  cor];>oration  conveying  the 
same,  are  not  wanting  in  the  due  process  of 
law  required  by  Const.  U.  S.  Amend.  14,  as  tak- 
ing private  property  for  public  use  without 
compensation,  even  if  some  of  the  substances  so 
destroyed  may  have  had  some  elements  of  value. 
Decree,  126  F.  29,  61  C.  C.  A.  91,  affirmed.— 
California  Reduction  Co.  v.  Sanitary  Reduction 
Works  of  San  Francisco,  26  S.  Ct  100,  199  U. 
S.  306,  50  L.  Ed.  204. 

An  ordinance  conferring  on  a  city  con- 
tractor the  exclusive  right  to  collect  and  dis- 
pose of  garbage  is  not  so  far  as  it  relates  to 
the  refuse  from  the  tables  of  hotels,  wanting  in 
the  due  process  of  law  required  by  Const  U.  8. 
Amend.  14,  as  depriving  the  owner  of  his  pvp- 
erty  without  compensation,  although  such  ref- 
use may  be  valuable  as  food  for  swine,  or  for 
the  manufacture  of  merchantable  grease  and 
other  products.  Judgment,  People  v.  Gardner. 
100  N.  W.  126,  136  Mich.  693,  11  Detroit  Leg. 
N.  166,  affirmed.— Gardner  v.  People  of  State  of 
Michigan,  26  S.  Ct.  106,  199  U.  S.  325,  50  U 
Ed.  212. 

A  provision  of  the  sanitary  code  of  the  city 
of  New  York  which  is  construed  by  the  state 
courts  to  confer  discretionary  power  on  the 
board  of  health,  within  reasonable  limits,  to 
grant  or  withhold  permits  to  sell  milk  in  that 
city,  cannot  be  deemed  to  be  lacking  in  the 
due  process  of  law  guaranteed  by  Const  U.  S. 
Amend.  14,  in  the  absence  of  any  showing  of 
arbitrary  or  oppressive  exercise  of  such  power. 
Judgments  67  N.  E.  913,  175  N.  Y.  440,  108 
Am.  St  Rep.  781,  and  80  N.  Y.  S.  1108,  81  App. 
Div.  128,  affirmed.— People  of  State  of  New 
York  V.  Van  De  Carr,  26  S.  Ct  144,  199  U.  8. 
552,  50  L.  Ed.  305. 

The  right  to  take  possession  of  the  prop- 
erty of  a  street  railway  company  remaining 
in  the  streets  at  the  expiration  of  its  fran- 
chise cannot,  consistently  with  due  process  of 
law,  be  conferred  by  municipal  ordinance  up- 
on another  street  railway  company.  Decree 
(C.  C.  1905)  137  F.  Ill,  affirmed.— Cleveland 
Electric  Ry.  Co.  v.  City  of  Cleveland,  27  8» 
Ct  202,  204  U.  S.  116,  51  L.  Ed.  399. 
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Tested  rights,  priTHeges,  or  property  rights 
of  the  members  of  an  association  insuring  lives 
npon  the  co-operative  plan  are  not  taken  without 
due  process  of  law  by  the  reorganization  of 
such  association  as  a  mutual  level  premium 
company,  pursuant  to  Laws  N.  Y.  1901,  p.  1779, 
c  722,  under  a  new  name  and  without  the  con- 
sent of  the  members. — Polk  ▼.  Mutual  Reserve 
Fund  Life  Ass'n  of  New  York,  28  S.  Gt  65, 
207  U.  S.  310,  52  L.  Ed.  222. 

Want  of  due  process  of  law  cannot  be  urged 
against  proceedings  taken  pursuant  to  Act  Vt 
Oct  9,  1906,  p.  79.  No.  75,  to  compel  a  foreign 
corporation  doing  business  in  the  state  to  pro- 
duce books  and  papers  before  the  grand  jury, 
on  the  theory  that  no  compensation  is  provided 
for  the  time,  trouble,  and  expense  incurred  in 
collecting  documents  outside  the  state  and  send- 
ing ttkem  into  the  state,  and  that  private  prop- 
erty is  thus  taken  for  public  use  without  com- 
pensation, where  the  highest  state  court  has 
held  that  the  general  law  of  the  state  in  refer- 
ence to  the  compensation  of  witnesses  applies. 
Judgment,  In  re  Consolidated  Rendering  Go. 
(Vt.  1907)  66  A.  790,  affirmed.— Consolidated 
Rendering  Co.  v.  State  of  Vermont,  28  S.  Ct. 
178,  207  U.  S.  541.  52  L.  Ed.  327,  12  Ann. 
Ca8.,658. 

A  Qerman  corporation  is  not  deprived  of 
its  property  without  due  process  of  law,  con- 
trary to  Const.  U.  S.  Amend.  14,  by  the  refusal 
of  a  state  court,  on  grounds  of  public  policy,  to 
apply  the  doctrine  of  comity  so  as  to  subject 
by  attachment,  to  the  payment  of  an  indebted- 
ness due  the  corporation  from  a  German  sub- 
ject, a  fund  within  the  state  to  which  one  of 
its  own  citizens  asserts  a  claim,  where  the  ef- 
fect of  judgment  in  favor  of  the  corporation 
would  be  to  remove  the  fund  to  a  foreign  coun- 
try, there  to  be  administered  in  favor  of  the 
foreign  creditors.  Judgment,  The  Disconto  Ge- 
sdlschaft  V.  Terlinden  (1906)  106  N.  W.  821, 
127  Wis.  651,  115  Am.  St,  Rep.  i003,  affirmed. 
—The  Disconto  Gesellschaft  v.  Umbreit,  28  S. 
Ct  337,  208  U.  S.  570,  52  L.  Ed.  625. 

Neither  due  process  of  law  nor  the  equal 
protection  of  the  laws  is  denied  by  Laws  N.  J. 
1905,  p.  461,  c.  238,  under  which  a  riparian 
owner  may  be  prevented  from  diverting  the  wa- 
ters of  a  stream  of  the  state  into  any  other 
state,  for  use  therein.  Decree,  McCarter  v. 
Hudson  County  Water  Go.  (1906)  65  A.  489, 
70  N.  J.  Eq,  695,  affirmed.— Hudson  County 
Water  Co.  v.  McCarter,  28  S.  Ct  529,  209  U.  9. 
349,  52  L.  Ed.  828,  14  Ann.  Gas.  560. 

The  prohibition  against  the  possession  of 
game  out  of  season,  which  is  made  by  Laws  N. 
Y.  1900,  p.  22,  c.  20,  is  a  proper  exercise  of  the 
police  power,  and  does  not  deny  the  due  process 
of  law  guaranteed  by  Const.  U.  S.  Amend.  14, 
although  such  game  may  have  been  taken  in 
foreign  countries  during  the  open  season  there. 
Judgment  (1906)  76  N.  B.  1032,  184  N.  Y.  126. 
3  L.  R.  A.  (N.  S.)  163,  affirmed:— People  of 
State  of  New  York  ex  rel.  Silz  ▼.  Hesterberg, 
29  S.  Ct  10,  211  U.  S.  31,  53  L.  Ed.  75. 

The  prohibition  against  teaching  white  and 
negro  pupils  in  the  same  institution,  which  is 
made  by  Acts  Ky.  1904,  p.  181,  c.  85,  does  not, 
when  applied  to  a  corporation  as  to  which  the 
state  has  reserved  the  power  to  alter,  amend,  or 
repeal  its  charter,  deny  due  process  of  law,  or 
otherwise  violate  the  federal  Constitution. 
Judgment  (1906)  94  S.  W.  623,  123  Ky.  209, 
affirmed.— Berea  College  v.  Commonwealth  of 
Kentucky,  29  S.  Ct  33,  211  U.  S.  45,  53  L. 
Ed.  81. 

The  discrimination  or  classification  made 
between  the  commercial  and  residential  sections 
of  Boston  by  Pub.  Acts  Mass.  1904,  p.  283, 
c.  333,  and.  Acts  1905,  p.  309,  c.  383,  limiting 
the  maximum  height  of  buildings  in  the  com- 


mercial district  to  125  feet,  and  the  residential 
districts  to  from  80  to  100  feet,  will  not,  in 
view  of  a  decision  of  the  highest  state  court, 
upholding  such  legislation,  as  in  the  exercise 
of  the  police  power,  be  held  so  unreasonable 
as  to  deprive  the  owner  of  property  in  the  resi- 
dential section  of  its  profitable  use  without  jus- 
tification, and  hence  to  take  his  property  with- 
out due  process  of  law  unless  compensation  be 
given  him  for  such  invasion  of  his  rights,  even 
though  esthetic  considerations  may  have  en- 
tered into  the  reasons  for  its  passage.  Judg- 
ment (1907)  79  N.  E.  745.  19S  Mass.  364,  118 
Am.  St.  Rep.  523.— Welch  v.  Swasey,  29  S.  Ct. 
567,  214  U.  S.  91,  53  L.  Ed.  923. 

A  cemetery  association  owning  a  burial 
ground  within  the  limits  of  the  citv  and  county 
of  San  Francisco  is  not  deprived  of  its  property 
without  due  process  of  law,  contrary  to  the 
Const.  U.  S.  Amend.  14,  by  an  ordinance  for- 
bidding the  burial  of  the  dead  within  those 
limits.  Decree  (1907)  93  P.  70,  152  Gal.  464, 
14  A.  &  E.  Ann.  Gas.  1080,  affirmed.— Laurel 
Hill  Cemetery  v.  City  and  County  of  San  Fran- 
cisco, 30  S.  Ct  301,  216  U.  S.  358,  54  L.  Ed. 
515. 

The  owner  of  Philippine  silver  coin  is  not 
deprived   of  his  property  therein  without  due 

Process  of  law,  contrary  to  Act  July  1,  1902,  c. 
369,  32  Stat  692,  by  the  prohibition  against 
the  exportation  of  such  coin  from  the  Philip- 
pine Islands,  under  penalty  of  forfeiture  and 
fine  or  imprisonment,  which  is  made  by  Philip- 
pine, law  No.  1411,  enacted  by  the  Philippine 
Commission  in  the  exercise  of  the  power  un- 
der Act  Cong.  March  2,  1903,  c.  980,  §  6,  32 
Stat  953  (U.  S.  Comp.  St  Supp.  1909,  p.  895), 
to  adopt  such  measures  as  are  deemed  proper, 
not  inconsistent  with  the  organic  act,  to  main- 
tain the  parity  between  gold  and  silver  pesos, 
but  such  statute  is  within  the  limits  of  the  po- 
lice power.— Ling  Su  Fan  v.  United  States,  31 
S.  Ct.  21,  218  U.  S.  302,  54  L.  Ed.  1049,  30 
L.  R.  A.  (N.  S.)  1176. 

The  levy  and  collection  under  a  state  stat- 
ute from  every  bank  existing  under  the  state 
laws  of  an  assessment  based  upon  average  daily 
deposits  for  the  purpose  of  creating  a  deposit- 
ors' guaranty  fund  to  secure  the  full  repay- 
ment of  deposits  in  case  any  such  bank  becomes 
insolvent  is  a  valid  exercise  Of  the  police  pow' 
er.  and  cannot  be  regarded  as  depriving  a  sol- 
vent bank  of  its  liberty  or  property  without 
due  process  of  law.— (1911)  Noble  State  Bank 
V.  Haskell,  31  S.  Ct  186,  219  U.  S.  104,  55 
L.  Ed.  112,  32  L.  R.  A.  (N.  S.)  1062,  Ann. 
Gas.  1912A,  4«7,  affirming  decree  (l9uS»  97  P. 
590,  22  Okl.  48.  Opinion  amended  (1911)  31 
S.  Ct  290.  219  U.  S.  575,  55  L.  Ed.  341? 
(1911)  Shallenberger  v.  First  State  Bank  of 
Holstein,  Neb.,  31  S.  Gt  189,  219  U.  S.  114, 
55  L.  Ld.  117,  reversing  decree  (G.  G.  1909) 
First  State  Bank  of  Holstein,  Neb.,  v.  Shallen- 
berger, 172  F.  999. 

Property  in  a  photograph  taken  after 
Laws  N.  Y.  1903,  c.  132,  went  into  effect  is 
not  taken  without  due  process  of  law,  by  the 
provisions  of  that  statute  making  it  a  mis- 
demeanor to  use  the  name,  portrait,  or  pic- 
ture of  any  living  person  for  advertising  pur- 
poses without  the  written  consent  of  such  per- 
son, first  obtained,  and  -giving  a  right  of  ac» 
tion  for  damages  to  the  injured  person. — (1911) 
Sperry  &  Hutchinson  CJo.  v.  Rhodes,  31  S:  Gt. 
490,  220  U.  S.  502,  55  L.  Ed.  561,  affirming 
judgment  (1908)  Rhodes  v.  Sperry  &  Hutchin- 
son Co.,  85  N.  E.  1097,  which  affirmed  (1907) 
104  N.  Y.  S.  1102,  120  App.  Div.  467. 

The  time  for  distributing  the  estate  of 
an  absentee,  and  for  barring  actions  relative 
to  the  property,  prescribed  by  Rev.  Laws  Mass. 
c.  144,  is  not  so  arbitrary  and  unreasonable  as 
to  be  wanting  in  due  process  of  law,  because 
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the  rights  of  thft  absentee  are  absolutely  barred 
after  one  year  from  the  appointment  of  a  re- 
ceiver, in  the  event  that  such  appointment  was 
not  made  within  13  years  from  the  date  of  the 
disappearance  of  the  absentee,  otherwise,  after 
14  years  from  such  disappearance.— (1911) 
Blinn  V.  Nelson,  32  S.  Ct.  1,  222  U.  S.  1,  56 
L.  Ed.  65,  Ann.  Gas.  1913B,  555,  affirming  de- 
cree (1908)  Nelson  v.  Blinn,  83  N.  E.  889,  197 
Mass.  279,  15  L.  R.  A.  (N.  S.)  651,  125  Am.  St 
Rep.  364,  14  Ann.  Gas.  147. 

Requiring  a  water  company  to  bear  the 
cost  of  making  service  connections  which  it 
was  its  duty  to  make  under  its  charter  is  not 
a  taking  or  the  company's  property  without 
due  process  of  law.— (1912)  Consumers*  Co.  v. 
Hatch,  32  S.  Ct.  465,  224  U.  S.  148,  56  L.  Ed. 
703,  affirming  judgment  (1909)  Hatch  v.  Con- 
sumers* Co.,  104  P.  670,  17  Idaho,  204. 

Suspending  collection  of  tolls  by  turnpike 
company,  under  a  state  statute,  until  the  roads 
are  repaired,  does  not  take  property  without 
due  process  of  law  contrary  to  Const.  U.  S. 
Amend.  14.— Norfolk  &  S*  Turnpike  Co.  v. 
Commonwealth  of  Virginia.  32  S.  Ct.  828,  225 
U.  S.  264,  56  L.  Ed.  1082. 

An  infringement  of  Const-  tJ.  S.  Amend.  14, 
as  depriving  a  lot  owner  of  his  property  without 
due  process  of  law,  results  from  an  ordinance 
passed  under  Lews  Va.  1908,  c>  349,  requiring 
the  committee  on  streets  on  petition  to  establish 
a  building  line  not  less  than  five  nor  more  than 
30  feet  from  the  street  line ;  it  not  being  an  ex- 
ercise of  the  police  power.— Eubank  v.  City  of 
Richmond,  33  S.  Ct  76,  226  U.  S.  137,  57  L. 
Ed.  156,  42  Ll  R.  A.  (N.  S.)  1123,  Ann.  Cas. 
1914B,  192,  reversing  judgment  67  S.  E.  376, 
110  Va.  749,  19  Ann.  Cas.  186. 

National  banks  cannot  claim  that,  as  to 
dealings  after  the  Kansas  bank  depositors*  guar- 
anty law  of  March  6,  1909  (Laws  1909,  c.  61), 
went  into  effect,  their  property  was  taken  with- 
out due  process  oflaw,  in  that  they  are  not  per- 
mitted to  share  equally  with  depositors  under 
that  statute  in  the  assets  of  an  insolvent  state 
bank.— Abilene  Nat  Bank  v.  DoUey,  33  S.  Ct 
409,  228  U.  S.  1,  57  L.  Ed.  707. 

The  property  of  a  private  waterworks  com- 
pany is  not  taken  without  due  process  of  law  in 
violation  of  Const  U.  S.  Amend.  14,  by  the 
municipality  constructing  a  competing  plant, 
where  there  is  no  contract  immunity  from  such 
competition. — Madera  Waterworks  v.  City  of 
Madera,  33  S.  Ct.  571,  228  U.  S.  454,  57  L. 
Ed.  915,  affirming  decree  (C.  C.)  185  F.  281. 

Subjecting  a  water  company  whose  fran- 
chise has  expired  to  the  alternative  of  accept- 
ing an  inadequate  price  or  having  the  value  of 
the  plant  ruinously  impaired  by  the  construction 
of  a  municipal  plant  does  not  take  the  property 
without  due  process  of  law,  contrary  to  Const. 
TJ.  S.  Amend.  14,  where  the  city  is  under  no 
legal  obligation  to  renew  the  franchise  or  to 
purchase  the  plant— City  and  County  of  Den- 
ver V.  New  York  Trust  Co.,  33  S.  Ct  657,  229 
U.  S.  123,  57  L.  Ed.  1101,  reversing  decree  187 
F.  890,  110  C.  C.  A.  24. 

Requiring  entries  in  coal  mines  to  have  an 
unobstructed  space  of  at  lease  2  feet  in  width 
outside  the  rails,  as  is  done  by  Burns*  Ann.  St. 
Ind.  1908,  §  8582,  is  a  valid  exercise  of  the 
police  power  and  does  not  violate  Const.  U.  S. 
Amend.  14.— Barrett  v.  State  of  Indiana,  33  S. 
Ct  692,  229  U.  S.  26,  57  L.  Ed.  1050,  affirm- 
ing judgment  93  N.  E.  543,  175  Ind.  112. 

The  property  of  a  street  railway  company 
whose  franchise  to  operate  has  expired  is  not 
taken  without  due  process  of  law  by  requiring 
it  to  remove  its  tracks  from  the  streets  within  a 
reasonable  time. — Detroit  United  Ry.  v.  City 
of  Detroit  33  S.  Ct  697,  229  U.  S.  39,  57  L. 
Ed.  1056,  affirming  judgment  (Mich.)  City  of  De- 
troit V.  Detroit  United  Ry.,  137  N.  W.  645,  172 
Mich.  136. 


Unnaturalized  foreign-bom  residents  are  not 
deprived  of  property  without  due  process  of 
law,  contrary  to  Const  U.  S.  Amend.  14  by 
P.  L.  Pa.  1900,  p.  466,  prohibiting  the  killing  of 
any  wild  bird  or  animal  by  such  a  person  ex- 
cept in  defense  of  person  or  property,  and  mak- 
ing it  unlawful  for  such  person  to  own  or  be 
possessed  of  a  shotgun  or  rifle.— Patsone  v.  Com- 
monwealth of  Pennsylvania,  34  S.  Ct.  281,  232 
U.  S.  138,  58  L.  Ed.  539,  affirming  judgment 
Commonwealth  v.  Patsone,  79  A.  928,  231 
Pa.  46. 

Any  right  to  have  beneficiaries  on  behalf  of 
deceased  Creek  citizen  ascertained  by  Creek 
tribal  laws  under  provision  of  original  Creek 
Agreement  March  1,  1901,  §  28,  could  without 
denying  due  process  of  law  be  recalled  by  Act 
May  27,  1902,  and  Supplemental  Creek  Agree- 
ment June  30,  1902,  §  6.— Sizemore  v.  Brady,  35 
S.  Ct  135,  235  U.  S.  441,  59  Li  Ed.  308,  af- 
firming judgment  Brady  y.  Sizemore,  124  P. 
615,  33  Okl.  169. 

The  reserved  right  of  state  to  amend  cor- 
porate charter  cannot  be  so  exercised  as  to  take 
property  of  corporation  without  due  process  of 
law.— Chicago,  M.  &  St.  P.  R.  Co.  v.  State  of 
Wisconsin,  35  S.  Ct  869,  238  U.  S.  491,  59  L. 
Ed.  1423,  U  It  A.  1916A,  1133,  reversing  judg- 
ment State  V.  Chicago,  M.  &  St  P.  R.  Co.,  140 
N.  W.  70,  152  Wis.  341,  Ann.  Cas.  1914C,  478. 

Prohibition  of  sale  of  food  preservatives 
containing  boric  acid,  made  to  protect  the  pub- 
lic health,  by  Kurd's  Rev.  St  111.  1913,  c  127b, 
§§  8,  22,  as  construed  by  the  state  court,  held 
not  ■  a  deprivation  of  property  without  due 
process  of  law.— Price  v.  People  of  State  of  Illi- 
nois, 35  S.  Ct  892,  238  U.  S.  446,  59  U  Ed. 
1400,  affirming  judgment  People  v.  Price,  101 
N.  E.  196,  257  111.  587,  Ann.  Cas.  1914A,  1154. 

Property  is  not  taken  without  due  process 
of  law  within  Const  Amend.  14,  by  decree  un- 
der statutory  authority  escheating  to  the  coun- 
ty real  property  of  an  intestate  leaving  no 
heirs.— Christianson  v.  King  County,  36  S.  Ct 
114,  239  U.  S.  356,  60  L.  Ed.  327,  affirming 
judgment  203  F.  894,  122  C.  C.  A,  188. 

Congress  could,  notwithstanding  due  pro- 
cess of  law  clause  of  the  federal  Constitution, 
provide  by  Act  April  21,  1904,  that  restrictions 
on  alienation  by  allottees  of  Indian  blood  un- 
der Act  July  1,  1902,  which  that  act  imposes, 
could  be  removed  by  the  Secretary  of  the  In- 
terior on  application  to  the  Indian  agent  if  he 
were  satisfied. — Williams  v.  Johnson,  36  S.  Ct 
150,  239  U.  S.  414,  60  L.  Ed.  358,  affirming 
judgment  122  P.  485,  32  Okl.  247. 

Property  is  not  taken  without  due  process 
of  law,  contrary  to  Const.  Amend.  14,  by  Laws 
Fla.  1913,  c.  6537,  §§  10,  12,  making  it  a  mis- 
demeanor punishable  by  fine  and  imprisonment 
to  fail  to  perform  labor  on  the  highways, — But- 
ler V.  Perry,  36  S.  Ct  258,  240  U.  S.  328,  60 
L.  Ed.  672,  affirming  judgment  66  So.  150,  67 
Fla.  405. 

^=»270.  Ejceroise    of   power    of    eminent 
domain. 

See  10  Cent  Dig.  Ck>n8t  Law,  ||  877-890. 

$=:»280.  —  In  general. 

See  10  Cent.  Dig.  Const.  Law,  88  877-890. 

The  New  Hampshire  mill  act,  authorizing 
any  person  to  erect  and  maintain  on  his  own 
land  a  water  mill  and  milldam  upon  and  across 
any  stream  not  navigable,  paying  to  the  owners 
of  lands  flowed  damages  assessed  in  a  judicial 
proceeding,  is  a  reasonable  exercise  of  the  power 
of  the  legislature  to  regulate  the  manner  in 
which  the  rights  of  riparian  owners  may  be 
asserted  and  enjoyed,  and  does  not  deprive  them 
of  their  property  without  due  process  of  law,  in 
violation  of  the  fourteenth  amendment  of  the 
constitution    of   the   United    States.— Head   v. 
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Amoskeag  Mfe.  Co.,  113  IT,  S.  9,  6  S.  Ct  441, 
28  L.  Ed.  8SS, 

Const.  Wash,  art  17,  asserts  the  title  of 
the  state  to  the  beds  and  shores  of  all  naviga- 
ble waters  up  to  the  line  of  ordinary  high 
water,  with  a  reeervation  of  vested  rights.  Ar- 
ticle 15  requires  the  legislature  to  provide  for 
the  appointment  of  a  Gommission  to  locate  har- 
bor lines,  and  declares  that  the  state  shall  never 
give,  sell,  or  lease  to  any  private  person  or  cor- 
poration the  lands  between  any  harbor  line  and 
the  line  of  ordinary  high  tide,  and  within  not 
less  than  50  feet  nor  more  than  600  feet  of  such 
harbor  line,  as  the  commission  shall  determine, 
and  that  such  area  shall  be  forever  reserved  for 
landings,  wharves,  etc.  Held^  that  the  mere  lo- 
cation of  harbor  lines  by  the  state  commission 
so  as  to  include  a  long-established  wharf  would 
not  deprive  the  owner  thereof  of  his  property 
without  due  process  of  law,  for  he  would  still 
retain  whatever  rights  he  ever  had  in  such 
wharf  and  the  land  upon  which  it  stands.— Yes- 
ler  V,  Board  of  Harbor-Line  Com'rs,  146  U.  S. 
646,  13  S.  Ct.  190,  36  U  Ed.  1119. 

A  citizen  of  another  state,  whose  land  is 
subject  to  the  law  of  Louisiana  allowing  the 
public  to  impose  servitudes  on  such  land  without 
compensation  for  the  making  and  repairing  of 
leveee,  cannot  complain  that  he  was  deprived  of 
his  property  without  due  process  of  law,  within 
the  meaning  of  Const.  Amend.  14,  if  the  state 
law  was  impartially  administered. — Eldridge  v. 
Trezevant,  160  U.  S.  452,  16  S.  Ct  345,  40  L. 
Ed.  490. 

An  order  made  by  a  state  court,  under  au- 
thority of  statute,  requiring  a  railroad  company 
to  surrender  a  portion  of  its  right  of  way  to 

Krivate  individuals,  as  a  site  for  an  elevator  to 
e  erected  and  maintained  by  such  individuals 
for  their  own  benefit  amounts  to  a  taking  of 
private  property  by  the  state  without  due  pro- 
cess of  law. — Missouri  Pac.  Ry.  Co.  v.  State  of 
Nebraska,  17  S.  Ct  130,  164  U.  S.  403,  41  L. 
Ed.  489. 

A  judgment  of  a  state  court,  though  au- 
thorized by  statute,  whereby  private  property 
is  taken  for  public  use  without  compensation, 
is  wanting  in  due  process  of  law,  and  the  af- 
firmance of  such  a  judgment  by  the  highest 
state  court  is  a  denial  of  a  right  secured  by  the 
federal  constitution.— Chicago,  B.  &  Q.  R.  Co. 
V.  City  of  Chicago,  17  S.  Ct  581,  166  U.  S.  226, 

41  Ll  Ed.  979. 

The  requirement  of  due  process  of  law  is 
not  necessarily  fulfilled,  in  condemnation  pro- 
ceedings, merely  by  giving  due  notice,  so  that 
defendant  appears  and  makes  defense,  since 
what  is  due  process  is  to  be  determined  by  sub- 
stance, and  not  by  form. — Id. 

A  statute  authorizing  a  city  to  condemn  a 
water-supply  system  is  not  in  conflict  with  the 
federal  constitution  because  it  fails  to  express- 
ly prescribe  the  uses  to  which  the  property  shall 
be  put  after  condemnation,  the  property  being 
already  used  for  a  public  purpose,  and  there 
being  a  mere  change  of  title.— Long  Island  Wa- 
ter-Supply Co.  V.  City  of  Brooklyn,  17  S.  Ct 
718,  166  U.  S.  685,  41  L.  Ed.  1165. 

The  requirement  of  due  process  of  law  is 
not  yiolated  by  permitting  the  actual  taking 
possession  of  private  property  pending  condem- 
nation proceeding,  if  adequate  provision  is  made 
for  payment  of  just  compensation  when  the 
amount  is  determined.— Backus  v.  Fort  St  Un- 
ion Depot  Co.,  18  S.  Ct  445,  169  U.  S.  557, 

42  L.  Ed.  853. 

Where,  under  the  constitution  and  laws 
of  a  state  as  construed  by  its  supreme  court, 
consequential  damage  to  property  abutting  on 
a  street  resulting  from  the  occupation  of  a  por- 
tion of  the  street  not  adjacent  to  such  property 
by  a  railroad,  is  damnum  absque  injuria,  such 
occupation  of  the  street  is  not  a  taking  of  the 


property;  and  a  statute  or  ordinance  authoriz- 
ing it,  without  nroviding  for  compensation  to 
the  property  owner,  is  not  unconstitutional,  as 
depriving  him  of  his  property  without  due  pro- 
cess of  law.— Meyer  v.  City  of  Richmond,  19 
S.  Ct.  106,  172  U.  S.  82,  43  L.  Ed.  374. 

The  restriction  on  the  waste  of  gas  and  oil 
by  owners  of  land,  made  by  Acts  Ind.  1803,  p. 
300,  which  provides  that  it  shall  be  unlawful 
to  permit  the  flow  of  pas  or  oil  from  a  well  to 
escape  into  the  open  air,  without  being  confined 
within  the  well  or  proper  pipes  or  other  safe 
receptacle,  for  more  than  two  days  after  gas  or 
oil  shall  have  been  struck  in  the  well,  does  not 
take  the  private  property  of  the  owners  of  the 
land  without  adequate  compensation,  and  there- 
fore without  due  process  of  law,  since  the  own- 
er of  the  surface  has  no  property  right  in  the 
gas  or  oil  until  he  has  actually  reduced  it  to 
possession,  or,  if  he  has  any  property  right 
therein,  it  is  a  right  in  common  with  the  co- 
equal right  of  other  landowners  to  take  from 
the  common  source  of  supply,  and  therefore 
subject  to  the  legislative  power  to  prevent  a  de- 
struction of  the  common  property  by  one  of  the 
common  owners.  Judgment,  50  N.  E.  1125,  150 
Ind.  698,  aflirmed.— Ohio  Oil  Co.  v.  State  of 
Indiana,  20  S.  Ct  576,  177  U.  S.  190,  44  L. 
Ed.  729;  Id.,  20  S.  Ct  585,  177  U.  S.  212, 
44  L.  Ed.  740 ;  Id.,  20  S.  Ct  585,  177  U.  S. 
213,  44  L.  Ed.  740. 

The  condemnation  of  property  under  a  spe- 
cial statute  for  the  abolition  of  grade  crossings 
is  not  a*  taking  of  the  property  of  the  owners, 
whether  as  property  owners  or  as  taxpayers, 
without  due  process  of  law,  by  reason  of  the 
fact  that  the  statute  authorizes  an  increase  in 
the  number  of  tracks,  and  provides  for  pay- 
ment of  part  of  the  expense  by  the  city  m 
which  the  property  is  situated,  whether  the  pro- 
vision for  payment  by  the  city  is  yalid  under 
the  state  constitution  or  not,  since  the  condem- 
nation of  the  property  and  the  apportionment 
of  the  cost  are  distinct  and  separable  portions 
of  the  statute.  Decree,  39  A.  443,  70  Conn. 
326,  aflSrmed.- Wheeler  v.  New  York,  N.  H. 
&  H.  R.  Co.,  20  S.  Ct  949,  178  U.  S.  321,  44 
L.  Ed.  1085. 

The  interruption  of  access  to  lands,  and 
the  impairment  of  the  rights  of  navigation,  con- 
sequent upon  the  private  construction  of  a  dam 
across  a  navigable  stream,  under  the  authority 
of  legislation  enacted  ia  the  exercise  of  the 
police  power  to  subserve  the  drainage  of  low- 
lands, is  not  a  *'taking"  which  requires  com- 
pensation to  be  made  to  the  owner  of  the  lands 
in  order  to  afford  the  due  process  of  law  guar- 
antied by  Const  U.  S.  Amend.  14.  Decree 
(C.  C.)  Manigault  v.  S.  M.  Ward  &  Co.,  123  F. 
707,  affirmed.— Manigault  v.  Springs,  26  S.  Ct 
127,  109  U.  S.  473,  50  L.  Ed.  274. 

The  flooding  of  lands  consequent  upon  the 
private  erection  of  a  dam  under  the  authority 
of  legislation  enacted  in  the  exercise  of  the 
police  power  to  subserve  the  drainage  of  low- 
lands does  not  amount  to  a  taking  which  re- 
quires compensation  to  be  made  to  the  owner 
in  order  to  afford  the  due  process  of  law  guar- 
antied by  Const  U.  S.  Amend.  14,  when  such 
flooding  can  be  prevented  by  raising  the  height 
of  the  dikes  around  the  lands. — Id. 

A  reservation  of  *'wharves  and  wharfing 
privileges"  in  a  dedication  of  land  for  an  ad- 
dition to  a  city  does  not  include  the  right  to 
appropriate  for  wharfage  purposes  a  street  or 
an  exteusion  thereof  which  cannot  be  taken 
away  or  destroyed  without  compensation  with- 
out denying  the  due  process  of  law  secured  by 
Const  U.  S.  Amend.  14.  Decree,  76  P.  347,  45 
Or.  1,  affirmed.— Mead  v.  City  of  Portland,  26 
S.  Ct  171,  200  U.  S.  148,  50  L.  Ed.  413. 

Compensation  to  an  upper  riparian  propri- 
etor for  the  damages  sustained  by  reason  of 
the  erection  of  a  dam  by  a  lower  mill  owner. 
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under  tbe  authority  of  Pub.  St  Mass.  c  190, 
must  be  deemed  sufficiently  secured  to  satisfy 
the  due  process  of  law  clause  of  Const.  U.  S. 
Amend.  14,  by  the  provisions  of  that  statute 
for  the  recovery  of  the  damages  sustained  with- 
in three  years  by  the  j^erson  whose  land  is 
"overflowed  or  otherwise  injured*'  by  such  dam, 
together  with  an  annual  compensation  for  fu- 
ture damages,  or,  in  lieu  thereof,  a  gross  sum, 
both  to  be  computed  by  the  jury,  and  for  the 
bringing  of  a  new  complaint  if  dissatisfaction 
exists  over  the  amount  of  such  annual  com- 
pensation, especially  since  the  state  court  has 
held  that  no  easement  or  title  is  gained  in  or 
over  the  upper  lands,  and  has  recognized  the 
right    to    injunctive    relief    if    other    remedies 

?rove  ineffectual.  Judgment,  70  N.  B.  1009, 
86  Mass.  89,  104  Am.  St  Kep.  563,  modified. 
—Otis  Co.  V.  Ludlow  Mfg.  Co.,  26  S.  Ct  353, 
201  U.  S.  140,  50  L.  Ed.  696. 

!rhe  due  process  of  law  guarantied  by  Const 
U.  S.  Amend.  14,  is  not  denied  an  upper  ri- 
parian owner  by  the  provisions  of  Pub.  St. 
Mass.  c.  190,  giving  mill  owners  the  right  to 
flowage  to  develop  water  power,  where  adequate 
compensation  is  secured  to  the  upper  owner  for 
the  resulting  injury  to  his  land. — Id. 

Requiring  a  street  railway  company  to 
stand  the  expense  of  lowering,  or,  at  its  option, 
removing,  a  tunnel  constructed  by  it  under  the 
Chicago  river,  which,  though  not  an  obstruction 
to  navigation  when  constructed,  has  since  become 
such  by  reason  of  the  increased  size  of  the  ves- 
sels plying  upon  that  river,  does  not.  deny  it 
the  due  process  of  law  guarantied  by  the  federal 
Constitution,  which  requires  that  compensation 
be  made  when  private  property  is  taken  for  pub- 
lic use,  where  the  ordinance  under  which  the 
tunn^  was  constructed  was  adopted  while  a 
statute  was  in  force  which,  as  construed  by  the 
state  courts,  made  it  a  condition  of  the  con- 
struction of  such  tunnel  that  navigation  should 
not  be  unnecessarily  interrupted.  Judgment,  73 
N.  E.  393,  214  111.  9,  affirmed.— West  Chicago 
St.  R.  Co.  V.  People  of  State  of  Illinois  ex  rel. 
City  of  Chicago,  26  S.  Ct  518,  201  U.  S.  506, 
50  L.  Ed.  845. 

The  improvement  of  the  New  Haven  ft 
Derby  Railroad  is  a  public  use  for  which  the 
New  York,  New  Haven  da  Hartford  Railroad 
Company,  which  is  the  lessee  of  the  former  road, 
and  the  owner  of  three-fourths  of  its  stock, 
may  proceed  under  Gen.  St  Conn.  f§  3U94, 
3695,  without  violating  the  due  process  of  law 
clause  of  Const.  U.  S.  Amend.  14,  to  condemn 
the  outstanding  shares  owned  by  a  person  who 
refuses  to  agree  on  the  terms  of  purchase. 
Judgment  New  York.  N.  H.  &  H.  R.  Co.  v. 
Offield  (1905)  60  A.  740,  78  Conn.  1,  affilrmed.— 
Offield  V.  New  York.  N.  H.  &  H.  R.  Co.,  27  S. 
Ct  72.  203  U.  S,  372,  51  L.  Ed.  23L 

The  condemnation  of  land  by  a  railroad 
company  for  a  spur  track  will  not  be  held  to 
be  for  a  private  use,  and  therefore  forbidden 
by  Const.  U.  S.  Amend.  14.  where  the  state 
courts,  in  effect,  have  held  that  the  use  was 
public,  on  evidence  tending  to  show  that  the 
spur  track  was  designed,  in  part  for  the  storage 
of  cars  while  loading  and  unloading,  and  to 
'  relieve  the  congestion  of  business,  although  the 
motive  which  dictated  its  location  over  the  land 
in  question  was  to  reach  a  private  industry, 
which  contributed  to  the  cost.— Hairston  v.  Dan- 
ville &  W.  R.  Co.,  28  S.  Ct.  331,  208  U.  S.  598, 
62  L.  Ed.  637,  13  Ann.  Cas.  lOOa 

The  expense  of  constructing  a  railway 
bridge  over  a  highway,  made  necessary  by  the 
action  of  the  municipality  in  opening  such  high- 
way through  the  railway  company's  embank- 
ment, may  be  cast  upon  the  railway  company 
without  denving  the  due  process  of  law  guar- 
anteed by  the  federal  Constitution,  which  re- 
quires that  compensation  be  made  when  pri- 
vate property  is  taken  for  public  use.— (19iU) 
Cincinnati,  I.  &  W.  Ry.  Co.  v.  City  of  Conners- 
▼iUe,  31  B.  Ct  93,  218  U.  S.  336,  64  L.  Ed. 


1060,  20  Ann.  Gas#  1206,   affirming  jadgment 
(190S)  83  N.  B.  503,  170  Ind.  316. 

The  property  rights  of  abutting  owner  ar« 
not  taken  without  due  process  of  law  because, 
in  suit  to  recover  for  loss  by  erection  of  an 
elevated  road,  the  court  refused  to  submit  ques- 
tions of  damage  under  instruction  to  exclude 
from  market  value  after  construction  of  rail- 
road any  enhancement  from  facilities  furnished 
by  the  improvement— Brand  v.  Union  Elevated 
R.  Co.,  35  S.  Ct  846,  238  U.  S.  586,  69  L. 
Ed.  1471,  affirming  judgment  101  N.  B.  247. 
258  111.  133,  Ann.  Cas.  1914B,  473. 


— -  Proeednre* 

See  10  Cent.  Dig.  Const  Law.  |  880. 

One  who  sues  for  an  injury  to  her  property 
by  the  building  and  operation  of  a  railroad  in 
its  vicinity,  and  is  denied  any  relief  after  a 
full  and  fair  trial  in  the  courts  of  her  own 
state,  under  general  provisions  of  law  applicable 
to  all  persons  in  her  situation,  is  not  aeprived 
of  her  property  without  due  process  of  law.— 
Marchant  v.  Pennsylvania  R.  Co.,  163  U.  S. 
380,  14  S.  Ct  894,  38  L.  Ed.  761. 

The  requirement  of  due  process  of  law  is 
not  liecessarily  fulfilled,  in  condemnation  pro- 
ceedings, merely  by  giving  due  notice,  so  that 
defendant  appears  and  makes  defense,  since 
what  is  due  process  is  to  be  determined  by  sub- 
stance and  not  by  form.— Chicago,  B.  &  Q.  R. 
Co.  V.  City  of  Chicago,  17  S.  Ct  681,  166  U. 
S.  226,  41  Ll  Ed.  979. 

To  constitute  *'due  process  of  law"  in  con- 
demnation proceedings  it  is  not  essential  that 
damages  be  assessed  by  a  jury,  it  bein^  suffi- 
cient that  the  assessment  is  bj  commissioners, 
at  least  where  there  is  provision  for  a  review 
by  the  courts.— Long  Island  Water-Supply  Cow 
V.  City  of  Brooklyn.  17  S.  Ot  718,  166  U.  S. 
685,  41  L.  Ed.  lite. 

There  is  no  denial  of  due  process  of  law  in 
making  the  findings  of  fact,  whether  by  com- 
missioners or  a  jury,  final,  and  leaving  to  tha 
courts  only  the  question  whether  any  erroneous 
basis  was  adopted  for  the  appraisal,  or  any  er^ 
rors  occurred  in  the  proceedings. — Id. 

The  fourteenth  amendment  does  not  require 
that  state  condemnation  proceedings  shall  be 
had  by  a  jury  of  inquest,  rather  than  before 
a  common-law  jury,  presided  over  and  control- 
led by  a  judge.  Judgment  (Mich.)  61  N.  W^ 
787,  affirmed.— Backus  v.  Fort  St  Union  Depot 
Co.,  18  S.  Ct  445,  169  U.  S.  557,  42  L.  Ed. 
853. 

The    fourteenth    amendment    does    not    re- 

?[uire  that,  in  proceedings  under  state  authority 
or  the  appropriation  of  private  property  for 
public  use,  the  questions  of  the  necessity  for 
taking  the  property  and  the  amount  of  compen- 
sation shall  both  be  submitted  to  the  same  jury. 
-Id. 

Under  the  state  statute  regulating  condem- 
nation proceedings,  which  provides  for  api^eaUu 
with  notice  in  writing  of  the  objections,  and 
declaring  that  objections  not  specified  shall  be 
deemed  waived  (Michigan  Union  Depot  Act 
1881),  the  refusal  of  the  state  supreme  court  to 
hear  counsel  on  the  necessity  for  taking  the 
property,  when  no  objection  on  this  grouna  was 
specified  in  the  notice  of  appeal,  does  not  de- 
prive the  appellant  of  due  process  of  law  or  the 
equal  protection  of  the  laws,  contrary  to  the 
fourteenth  amendment — Id. 

The  owners,  respectively,  of  the  fee  of  land 
taken  for  a  public  street  and  of  an  easement 
of  way,  light,  and  air  over  such  land,  and  the 
holder  of  a  mortgage  on  the  same,  subject  to  the 
easement,  cannot  successfully  claim  to  have  been 
denied  rights  under  Const  U.  S.  Amend.  14# 
because  they  were  not  permitted  to  pool  their 
interests  and  have  the  damages  assessed  in  a 
lump  sum,  and  estimated  as  ii  the' land  was  the 
sole  property  of  one  owner.  Judgment  (1907) 
81  N.  E.  244,  196  Mass.  S3S,  affirmed.— Boeton 
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Chamber  of  Commerce  y.  City  of  Boston,  30 
S.  Ct  459,  217  U.  S.  189.  54  L.  Ed.  725. 

An  award  to  the  owner  of  one  of  many  par- 
cels of  land  taken  by  eminent  domain  for  a 
reservoir  for  a  city  water  supply  does  not  deny 
due  process  of  law,  where  made  after  full  hear- 
ing, because  the  commissioners  and  courts  re- 
fused to  consider  the  value  of  the  land  as  a 
natural  reservoir  site. — McGovem  v.  Citv  of 
New  York,  33  S.  Ct  876,  229  U.  S.  363,  67 
L.  Ed.  1228,  46  L,  R.  A.  (N.  S.)  391.  affirming 
judgment  la  re  Simmons,  114  N.  x.  S.  571, 
130  App.  Diy.  350,  and  88  N.  E.  1132,  195 
N.  Y.  573. 

Power  of  eminent  domain  held  not  exer- 
cised for  private  purposes,  contrary  to  Const. 
U.  S.  Amend.  14,  in  condemnation  proceedings 
by  a  drainage  district  organized  under  Laws 
Neb.  1905,  c.  161,  and  Laws  1909,  c  147.— 
O'Neill  v.  Leamer.  36  S.  Ct.  54,  239  U.  S. 
244,  60  L.  Ed.  249,  affirming  judgment  142  N.- 
W.  112,  93  Neb.  786. 


Taxation  of  property. 

8e«  10  Cent  Dig.   Const.  Law,  IS  891-906.. 


—  In  general. 

See  10  Cent.  Dig.  Co&Bt.  Law,  SS  891,  892,  904-906. 

Act  Ky.  April  3,  1878  (Bull.  &  F.  Gen. 
St  Ky.  1881,  p.  1019),  requiring  the  chief  offi- 
cer of  a  railroad  company  to  make  a  return  to 
the  auditor  of  public  accounts  in  July  of  each 
year  of  the  length  of  his  road  within  the  state, 
and  providing  for  the  appointment  of  a  boara 
of  equalization,  which  snail  meet  annually  in 
a  designated  month  at  a  designated  place,  and 
receive  the  returns  from  the  auditor,  and  as- 
certain the  value  of  the  property,  and  equalize 
and  adjust  the  assessment  thereon,  and  further 
providing  for  the  collection  of  the  taxes  so  as- 
sessed by  suit  against  the  officers  for  the  penal- 
ties incurred  by  a  failure  to  pay  the  taxes  levied 
or  for  the  recovery  of  the  taxes  themselves  by 
action  in  the  courts,  is  not  unconstitutional,  as 
taking  the  property  of  the  company  without 
due  process  of  law.— Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  V.  Kentucky,  115  U.  S.  321,  6  S.  Ct 
57,  29  L.  Ed.  414. 

The  laws  of  Pennsylvania  taxing  bonds  and 
other  securities  issued  by  corporations  on  their 
nominal  instead  of  their  actual  value  are  not 
nnconstitational,  in  requiring  the  treasurer  of 
the  corporation  to  deduct  the  tax  from  the  in- 
terest payable  to  their  bondholders,  on  the 
ground  that  it  is  a  taking  of  property  without 
due  process  of  law,  since  the  law  itself  gives 
them  notice  of  the  tax  and  the  mode  of  its  col- 
lection.— ^Bell's  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  8.  232,  10  S.  Ct  533,  33  L.  Ed.  892;  City 
of  Chester  v.  Same,  134  U.  S.  240,  10  S.  Ct 
536.  33  L.  Ed.  896. 

The  Pennsylvania  statute  (Act  June  30, 
1885,  S  4)  requiring  the  treasurer  of  each  pri- 
vate corporation  doing  business  in  the  state, 
upon  the  payment  of  interest  on  any  bond,  etc., 
issued  by  such  corporation,  to  assess  the  state 
tax  of  three  mills  upon  the  "nominal  value''  of 
such  evidence  of  debt,  deduct  the  same  f ropi  the 
interest  paid,  and  turn  it  into  the  state  treas- 
ury, is  not  in  contravention  of  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States,  as  taking  property  without  due  process 
of  law,  or  as  providing  for  an  unjust  discrimi- 
nation in  favor  of  persons  owning  bonds  of  for- 
eign corporations,  which  b^  the  general  laws  of 
the  state  are  taxed  at  their  actual  value.— Jen- 
nings V.  Coal  Ridge  Improvement  &  Coal  Co., 
147  U.  S.  147,  13  S.  Ct  282,  37  L.  Ed.  116, 
affirming  judgment  Coal  Ridge  Improvement  & 
Coal  Co.,  127  Pa.  St.  397,  17  A.  986,  follow- 
ing Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U. 
8.  232,  10  S.  Ct  533.  33  L.  Ed.  892. 

A  state  tax  on  the  property  of  an  express 
company  within  the  state,  the  taxable  value  of 


which  is  determined  with  reference  to  the  whole 
capital  of  the  company  ("Nichols  Law,"  Rev. 
St  Ohio,  §f  2777-2780),  is  not  a  tax  on  prop- 
erty beyond  the  jurisdiction  of  the  state,  and 
for  that  reason  a  taking  of  property  without 
due  process  of  law.— Saniord  v.  Poe,  17  S.  Ct 
305,  165  U.  S.  194,  41  L,  Ed.  683,  affirming 
decree  69  F.  546,  16  C.  C.  A.  305. 

In  order  to  bring  taxation  imposed  by  a 
state,  or  under  its  authority,  within  the  scope 
of  the  provision  of  the  fourteenth  amendment 
relating  to  due  process  of  law,  the  case  should 
be  so  clearly  an  illegal  encroachment  upon  pri- 
vate rights  as  to  leave  no  doubt  that  such  tax- 
ation, by  its  necessary  operation,  is  really  spoli- 
ation, under  the  guise  of  exerting  the  power  to 
tax. — Henderson  Bridge  Co.  v.  City  of  Hender- 
son, 19  S.  Ct  553.  173  U.  S.  592,  43  L.  Ed. 
823. 

Where  a  state  reserved  the  power  to  alter, 
amend,  or  repeal  a  statute  constituting  a  con- 
tract with  a  corporation  exempting  it  from  or- 
dinary taxes,  a  statute  thereafter  passed  which 
attempted  to  preserve  all  the  obligations  of  the 
corporation  in  favor  of  the  state  and  to  take 
away  from  the  corporation  the  consideration  on 
the  part  of  the  state  upon  which  the  duty  of 
the  corporation  to  pay  a  gross-receipt  tax  rest- 
ed, was  invalid,  as  denriving  such  corporation 
of  property  without  due  process  of  law.  St 
I^uis  County  v.  Duluth  &  I.  B.  R.  Co.,  80  N. 
W.  626,  77  Minn.  433,  reversed.— Duluth  ft  I. 
K.  R.  (5o.  V.  St.  Louis  County,  21  S.  Ct  124, 
179  U.  S.  302,  45  L.  Ed.  201. 

A  transfer  tax  law,  which  is  construed  as 
subjecting  to  taxation  remainders  created  by 
a  will  before  the  precedent  estates  terminate 
and  the  remainders  vest  in  possession,  is  not 
in  violation  of  Const.  Ll.  S.  Amend,  art.  14,  as 
depriving  the  owners  of  their  property  without 
due  process  of  law.— Orr  v.  Gilman,  22  S.  Ct. 
213,  183  U.  S.  278,  46  L.  Ed.  196. 

The  New  York  transfer  tax  law  (Laws 
1897,  c.  284),  providing  for  the  taxation  of  the 
exercise  of  the  power  of  appointment  derived 
from  disposition  of  property  made  either  be- 
fore or  after  the  passage  of  that  act,  as  though 
the  property  belonged  absolutely  to  the  donee 
of  the  power  and  had  been  bequeathed  or  de- 
vised by  him  by  law,  is  not  repugnant  to  (Ik)nst. 
U.  S.  Amend,  art.  14,  as  depriving 'the  owners 
of  property  without  due  process  of  law,  though 
construed  by  the  highest  court  of  the  state  to 
apply  to  the  exercise  by  a  son  among  his  chil- 
dren of  a  power  of  appointment  given  him  in 
the  will  of  his  father,  who,  under  the  law  as  it 
stood  at  the  time  of  his  death,  had  a  legal 
right  to  transfer  by  will  his  property 'to  such 
appointees  without  any  limitation  then  imposed 
on  the  exercise  of  that  right. — Id. 

A  Kentucky  corporation,  operating  a  ferry 
across  the  Ohio  river,  is  deprived  of  its  prop- 
erty without  due  process  of  law  by  the  action 
of  that  state  in  including,  for  purposes  of  taxa- 
tion, in  the  valuation  of  the  franchise  derived 
by  the  corporation  from  Kentucky,  the  value 
of  an  Indiana  franchise  for  a  ferry  from  the 
Indiana  to  the  Kentucky  shore,  which  such  cor- 
poration had  acquired.  Judgment  57  S.  W. 
624,  108  Ky.  717,  22  Ky.  Law  Rep.  446,  re- 
versed.— Louisville  &  J.  Ferry  Co.  v.  Common- 
wealth of  Kentucky,  23  S.  Ct  463,  188  U.  S. 
385,  47  L.  Ed.  513;  Id.,  23  S.  CJt  468,  188 
U.  S.  399,  47  L.  Ed.  519. 

Including  in  the  appraisement  of  the  cap- 
ital stock  of  a  domestic  corporation  for  pur- 
poses of  taxation,  under  Laws  Pa.  1891,  p.  229, 
the  value  of  coal  mined  by  it  within  the  state, 
but  situated  in  other  states,  there  awaiting 
sale  when  the  appraisement  was  made,  deprives 
the  corporation  of  its  property  without  due  pro- 
cess of  law.  Judgment,  (Commonwealth  v.  Dela- 
ware, L.  &  W.  R.  Co.,  56  A.  69,  206  Pa.  645, 
reversed.— Delaware,  L.  &  W.  R.  Co.  v.  Com- 
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monwealth  of  Pennsylvania,  25  S.  Gt.  669,  198 
U.  S.  341,  49  L.  Ed.  1077. 

The  reduction,  on  account  of  annual  pay- 
ments **in  the  nature  of  a  tax'*  covered  by  ex- 
isting agreements,  which  is  made  by  Laws  N. 
Y.  1899,  c.  712,  from  the  amount  of  the  spe- 
cial franchise  tax  provided  for  by  that  stat- 
ute, does  not  render  the  statute  invalid,  as 
depriving  street  railway  companies,  who  agreed 
to  pay  a  lump  sum  for  their  franchises,  of  their 
property  without  due  process  of  law.  Judg- 
ments, 67  N.  E.  69,  174  N.  Y.  417,  63  L.  R.  A. 
884,  105  Am.  St.  Rep.  674,  affirmed,  and  80  N. 
Y.  S.  85.  79  App.  Div.  183,  reversed.— People 
of  State  of  New  York  ex  rel.  Metropolitan 
Street  Ry.  Co.  v.  State  Board  of  Tax  Com'rs, 

25  S.  Ct.  705,  199  U.  S.  1,  50  L.  Ed.  65,  4 
Ann.  Gas.  381 ;  People  of  State  of  New  York 
ex  rel.  Brooklyn  City  R.  Co.  v.  Same,  25  S. 
Ct.  713,  199  U.  S.  48,  50  L.  Ed.  79;  People 
of  State  of  New  York  ex  rel.  Twenty-Third  St 
R.  Co.  V.  Same,  25  S.  Ct.  715,  199  U.  S.  53, 
50  L.  Ed.  85. 

The  exemption  of  the  subsurface  street 
railroad  in  New  York  City  from  the  operation 
of  the  special  franchise  tax,  as  authorized  by 
Laws  1899,  c.  712,  does  not  make  that  statute 
invalid,  as  depriving  them  of  their  property 
without  due  process  of  law. — Id. 

Due  process  of  law  is  denied  a  Kentucky 
corporation  by  a  tax  assessed  under  the  au- 
thority of  Ky.  St.  §  4020,  upon  its  rolling  stock 
permanently  located  in  other  states  and  em- 
ployed there  in  the  pro^^ecution  of  its  business. 
Judgment,  Commonwealth  v.  Union  Refrigera- 
tor Transit  Co.,  80  S.  W.  490,  118  Ky.  131,  26 
Ky.  Law  Rep.  23,  reversed.— Union  Refrigera- 
tor Transit  Co.  v.  Commonwealth  of  Kentucky, 

26  S.  Ct.  36.  199  U.  S.  194,  50  L.  Ed.  150.  4 
Ann.  Gas.  493. 

A  domestic  railway  corporation  is  not  de- 
prived of  its  property  without  due  process  of 
law  because  no  reduction  is  allowed  from  the 
capital  stock,  taken  as  the  basis  of  the  fran- 
chise tax  imposed  by  Laws  N.  Y.  1896,  c.  908, 
§  182,  on  account  of  the  considerable  proportion 
of  its  rolling  stock  which,  by  the  familiar  course 
of  railway  business,  is  always  absent  from  the 
state.  Judgment  69  N.  E.  1129,  177  N.  Y.  584, 
and  76  N.  E.  1104.  183  N.  Y.  574,  affirmed.— 
People  of  State  of  New  York  ex  rel.  New  York 
Cent  &  H.  R.  R.  Co.  v.  Miller,  26  S.  Gt  714, 
202  U.  S.  584,  50  L.  Ed.  1155. 

Universal  legatees  under  the  will  of  a 
person  who  died  before  the  enactment  of  the 
Louisiana    inheritance   tax    law    of    June    28, 

1904,  are  not  deprived  of  their  property  with- 
out due  process  of  law  by  subjecting  their 
shares  to  the  tax  imposed  by  that  statute, 
although  under  the  Louisiana  Civil  Code  the 
ownership  of  the  property,  passed  to  such  lega- 
tees upon  the  deatn  of  the  testator.  Judgment, 
Succession  of  Levy  (1905)  39  So.  37.  115  La. 

,  377,  affirmed.— Cab  en  v.  Brewster,  27  S.  Gt 
174,  203  U.  S.  543,  51  L.  Ed.  310,  8  Ann. 
Gas.  215. 

The  adoption  of  the  face  value  of  the 
shares  as  the  basis  of  the  tax  on  transfers 
of   corporate   stock,    imposed    by   Laws  N.   Y^ 

1905,  c.  241,  does  not  deprive  the  owners  of 
their  property  without  due  process  of  law.  Or- 
der (1906)  77  N.  B.  970.  184  N.  Y.  431,  af- 
firmed.—People  of  State  of  New  York  ex  rel. 
Hatch  V.  Reardon,  27  S.  Ct  188,  204  U.  S.  152, 
51  L.  Ed.  415,  9  Ann.  Gas.  736. 

Even  as  applied  to  shares  of  a  foreign 
corporation  owned  by  nonresidents,  the  tax  on 
transfers  of  corporate  stock  imposed  by  Laws 
N.  Y.  1905,  c.  241,  is  not  invalid  under  Const. 
U.  S.  Amend.  14,  as  taking  property  without 
due  process  of  law. — Id. 

Property  is  not  taken  without  due  process 
of  law,  in  violation  of  Const.  U.  S.  Amend. 
14,  by  imposing  a  transfer  tax,  under  the  au- 


thority of  the  amendment  of  the  general  trans- 
fer tax  law  by  Laws  N.,  Y.  1897,  p.  150,  c  284. 
upon  the  exercise  by  will  of  the  power  of  ap- 
pointment conferred  by  a  deed  executed  prior 
to  the. passage  of  such  statute.  Order  of  the 
surrogate  court  entered  on  a  remittitur  from  In 
re  Delano's  Estate  (1903)  68  N.  E.  871,  176 
N.  Y.  486,  64  L.  R.  A.  279 ;  State  Comptroller 
V.  Carey,  Id.,  affirmed. — Chanler  v.  Kelsey,  27 
S.  Ct  550.  205  U.  S.  466.  51  L.  Ed.  882. 

The  state  of  Indiana  cannot,  consistently 
with  due  process  of  law,  tax  debts  evidenced 
by  notes  given  and  payable  in  Ohio,  by  resi- 
dents of  that  state,  to  a  resident  of  New  York, 
for  loans  made  in  Ohio  on  lands  there  situated, 
merely  because,  in  the  attempt  to  escape  proper 
taxation'  in  Ohio,  such  notes,  together  with 
mortgages  securing  their  payment  were  sent  to 
an  Indiana  agent  of  the  payee,  there  to  be  held 
by  him  until  they  were  needed  in  Ohio  to  have 
payments  of  interest  indorsed,  or  to  be  deliver- 
ed up  if  the  principal  were  paid.  Judgment 
(1904)  71  N.  E.  963,  164  Ind,  37,  108  Am.  St 
Rep.  272,  reversed.- Buck  v.  Beach,  27  S.  Ct. 
712,  206  U.  S.  392,  51  L.  Ed.  1106,  11  Ann. 
Gas.  732. 

Due  process  of  law  does  not  assure  to  a 
taxpayer  the  interpretation  of  state  legisla- 
tion by  the  executive  officers  of  a  state  as 
against  its  interpretation  by  the  courts  of  the 
state,  or  relief  from  the  consequences  of  a  mis- 
interpretation by  either.  Judgment  (1906)  94 
S.  W.  654,  29  Ky.  Law  Rep.  705,  affirmed.— 
Thompson  v.  Commonwealth  of  Kentucky,  28 
S.  Gt  533,  209  U.  S.  340,  52  L.  Ed.  822. 

The  retroactive  features  of  Act  Ky.  March 
21,  1900  (Acts  1900,  c.  23),  making  it  the  duty 
of  certain  officers  of  each  national  bank  to  list 
its  shares  of  stock  for  taxation  and  requiring 
the  bank  to  pay  the  tax  and  a  penalty  for  de- 
linquency, subject  to  deduction  on  account  of 
taxes  paid  by  the  bank  under  other  legislation, 
do  not,  so  far  as  the  shares  of  resident  share- 
holders are  concerned,  operate  to  deny  due 
process  of  law,  although  the  shareholders  and 
the  number  of  shares  may  not  be  the  same  as 
when  the  liability  to  taxation  arose,  where  such 
statute  is  construed  by  the  state  courts  as  not 
imposing  any  new  liability  either  upon  domestic 
shareholders  or  the  bank,  but  as  simply  pro- 
viding another  method  for  the  assessment  of 
shares  which  have  escaped  assessment  because 
not  listed  for  taxation.— Citizens'  Nat.  Bank  v. 
Commonwealth  of  Kentucky,  to  Use  of  Boyle 
County,  30  S.  Gt  532.  217  U.  S.  443,  54  L.  Ed. 
832. 

State  taxation  of  the  amounts  due  a  for- 
eign insurance  company  by  its  policy  holders 
in  the  state  for  premiums  on  which  credit  of 
30  and  60  days  had  been  extended  does  not 
take  the  property  of  the  company  without  due 
process  of  law,  contranr  to  Const  Amend.  14, 
even  though  such  indebtedness  is  not  evidenc- 
ed by  written  instruments. — (1911)  Liverpool  & 
London  &  Globe  Ins.  Co.  of  New  York  v.  Board 
of  Assessors  for  Parish  of  Orleans,  31  S.  Ct 
550,  221  U.  S.  346,  55  L.  Ed.  762,  L.  R.  A. 
1915C,  903,  affirming  judgment  (1906)  47  So. 
415,  122  La.  98. 

Assessing  in  excess  of  actual  indebtedness 
the  amounts  due  a  foreign  insurance  company 
by  its  policy  holders  in  the  state,  on  which 
credits  have  been  extended  does  not  take  the 
property  of  the  company  without  due  process 
of  law,  where  proper  opportunity  was  afford- 
ed for  correction. — Id. 

Premiums  due  a  foreign  insurance  company 
on  open  account,  though  charged  to  the  com- 
pany^ local  agents  instead  of  to  the  policy  hold- 
ers, may  be  subjected  to  state  taxation  without 
constituting  a  taking  of  the  company's  property 
without  due  process  of  law.— (1911)  Orient  Ins. 
Co.  V.  Board  of  Assessors  for  Parish  of  Or- 
i  leans,  31  S.  Ct  554,  221  U.  S.  358»  55  L.  Ed. 
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7G9,  amrming  judgment  (1909)  50  So.  778,  124 
La,  872. 

A  foreign  insurance  company  cannot  claim 
to  have  been  denied  due  process  of  law  because 
the  assessments  for  taxation  of  the  credits  due 
from  residents  of  the  state  were  grossly  exces- 
sive or  the  result  of  mere  guesswork,  where 
opportunity  was  afforded  to  institute,  within 
a  reasonable  time  fixed  by  law,  a  suit  to  re- 
duce the  assessments. — Id. 

Making  the  domicile  of  the  corporate  own- 
er of  ocean-going  steamships  the  situs  for  tax- 
ation, where  such  vessels  have  acquired  no  ac- 
tual situs  elsewhere,  is  not  inconsistent  with 
the  due  process  of  law  guaranteed  by  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion.—(1911)  Southern  Pac.  Co.  v.  Common- 
wealth of  Kentucky,  32  S.  Ct.  13,  222  U.  S. 
63,  5G  Ii.  Kd.  96,  affirming  judgment  (1909) 
Commonwealth  v.  Southern  Pac.  Co.,  120  S. 
W.  311,  134  Ky.  417,  20  Ann.  Cas.  966. 

Property  is  not  taken  without  due  process 
of  law,  contrary  to  Const.  U.  S.  Amend.  14,  by 
the  imposition  of  the  tax  authorized  by  Laws 
N.  Y.  1896,  c.  908,  when  property  is  trans- 
ferred by  deed  intended  to  take  effect  upon  the 
death  of  the  grantor.— (1912)  Keeney  v.  Comp- 
troller of  State  of  New  York,  32  S.  Ct.  105, 
222  U.  S.  525,  56  L.  Ed.  299,  38  L.  R.  A. 
(S,  S.)  1139,  affirming  judgment  (1909)  In  re 
Keeney's  Estate,  87  N.  E.  428,  194  N.  Y.  281. 

The  earnings  of  nonresident  express  com- 
pany carrying  goods  between  two  points  with- 
in the  state  over  route  incidentally  traversing 
portion  of  another  state^  derived  from  carriage 
within  the  state,  held  within  the  gross  receipts, 
upon  which  tax  under  Rev.  Laws  Minn.  1905, 
§§  794-1038,  is  based,  without  burdening  inter- 
state commerce  or  denying  due  process  of  law. 
—(1912)  United  States  Express  Co.  v.  State  of 
Minnesota,  32  S.  Ct.  211,  223  U.  S.  335,  56 
L.  Ed.  459,  affirming  judgment  (1911)  State  v. 
United  States  Express  Co.,  131  N.  W.  489, 
114    Minn.   346. 

Tax  imposed  under  Laws  Colo.  1907,  p. 
548,  on  capital  stock  of  foreign  railway  com- 
pany, held  invalid,  under  the  commerce  and 
due  process  of  law  clauses  of  the  federal  Con- 
stitution.—Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
O'Connor,  32  S.  Ct,  216,  223  U.  S.  280,  56  L. 
Ed.  436,  Ann.  Cas.  1913C,  1050. 

Excise  taxes  enacted  from  foreign  corpora- 
tions under  St.  Mass.  1909,  c.  490,  for  the. priv- 
ilege of  doing  business  in  the  state,  as  applied 
to  corporations  carrying  on  a  business  not  of  it- 
self interstate  commerce,  though  their  products 
are  sold  and  shipped  in  such  commerce  and 
which  are  carrying  on  a  local  business,  is  not 
invalid  under  the  due  process  of  law  clause  of 
the  federal  Constitution.— Baltic  Min.  Co.  v. 
Commonwealth  of  Massachusetts,  34  S.  Ct.  15, 
231  U.  S.  68,  58  L.  Ed.  127,  affirming  judg- 
ments 93  N.  E.  831,  207  Mass.  381;  S.  S. 
White  Dental  Mfg.  Co.  v.  Same,  98  N.  E.  1056, 
212  Mass.  35. 

Assessment  for  taxing  purposes  of  mineral 
rights  owned  by  others  than  the  owners  of  the 
surface,  without  corresponding  deduction  from 
the  assessments  against  the  surface,  does  not 
violate  Const.  U.  S.  Amend.  14,  where  the  min- 
eral rights  were  not  consciously  relieved  from 
taxation  if  they  belonged  to  the  owner  of  the 
surface. — ^Downman  v.  State  of  Texas,  34  S.  Ct. 
62,  231  U.  S.  353,  58  U  Ed.  264,  affirming 
judgment  (Tex.  Civ.  App.)  State  v.  Downman, 
134  S.  W.  787. 

The  taxation  of  a  resident  of  the  state  under 
Bev.  Laws  Masa  c.  12,  §§  2,  4,  23,  upon  shares 
of  stock  in  foreign  corporations  not  doing  busi- 
ness or  owning  property  within  the  state,  does 
not  take  his  property  without  due  process  of 


law.— Hawley  v.  City  of  Maiden,  34  S.  Ct.  201, 
232  U.  S.  1,  58  L.  Bd.  477.  affirming  judgment 
90  N.  B.  415,  204  Mass.  1^8. 

Railway  franchises  are  not  valueless  so  as 
to  make  the  tax  imposed  by  Act  May  3.  1911 
(102  Ohio  Laws,  p.  224),  on  gross  earnmgs  a 
taking  of  property  without  due  process  of  law^ 
because  the  earnings  of  the  railroad  are  not 
sufficient  to  pay  more  than  other  legitimate 
high-grade  ser^'rities  or  may  not  be  sufficient 
to  pay  operating  expenses.— Ohio  Tax  Cases, 
34  S.  Ct.  372,  232  U.  S.  576,  58  L.  Ed,  737, 
affirming  decree  (D.  C.)  203  P.  537. 

The  imposition  of  an  excise  tax  based  on 
gross  tonnage  on  the  use  of  foreign-built  pleasure 
yachts  owned  by  citizens  without  imposing  a 
like  tax  on  the  use  of  a  domestic  yacht,  as  is 
done  by  Tariff  Act,  §  37,  does  not  render  that 
statute  repugnant  to  the  due  process  of  law 
clause  of  the  fifth  amendment  to  the  federal 
Constitution,  as  being  so  abhorrent  to  the  sense 
of  justice  as  to  be  void  even  in  the  absence  of 
express  constitutional  limitation. — Billings  v. 
United  States,  34  S.  Ct  421,  232  U.  S.  261,  58 
L.  Ed.  596,  affirming  judgment  (C.  C.)  United 
States  V.  Billings,  190  F.  359;  United  States 
V.  Billings,  34  S.  Ct.  428,  232  U.  S.  289,  58  L. 
Ed.  608,  affirming  in  part  (C.  C.)  Same  v.  Blair, 
190  F.  372. 

The  imposition  of  an  excise  tax  on  the  use 
of  foreign-built  pleasure  yachts  owned  by  citi- 
zens without  imposing  a  like  tax  on  the  use  of 
a  domestic  yacht,  as  is  done  by  Tariff  Act,  §  37, 
docs  not  render  that  statute  repugnant  to  the 
due  process  of  law  clause  of  the  fifth  amend- 
ment to  the  federal  Constitution. — Rainey  v. 
United  States,  34  S.  Ct.  429,  232  U.  S.  310, 
58  L.  Ed.  617,  affirming  order  (C.  C.)  United 
States  V.  Billings,  190  F.  359,  and  modifying 
judgment  (C.  C.)  Saxae  v.  Blair,  Id.  372. 

The  enforcement  of  the  annual  excise  tax  im- 
posed by  Tariff  Act,  §  37,  on  the  use  of  foreign- 
built  pleasure  yachts  owned  by  citizens,  even 
if  destructive  of  rights  vested  in  the  owner  by 
treaty  July  3,  1815,  with  Great  Britain,  does 
not  for  that  reason  deprive  the  owner  of  his 
property  without  due  process  of  law. — Id. 

Construing  as  applicable  to  the  use  of  a 
yacht  beyond  the  territorial  limits  of  the  United 
States  the  provisions  of  Tariff  Act,  §  37,  im- 
posing annual  excise  tax  on  the  use  of  foreign- 
built  pleasure  yachts  by  citizens,  does  not  ren- 
der the  statute  repugnant  to  the  due  process  of 
law  clause  of  the  fifth  amendment  to  the  Con- 
stitution as  being  in  conflict  with  the  obvious 
principles  of  justice.— United  States  v.  Bennett, 
34  S.  Ct.  433,  232  U.  S.  209,  58  L.  Ed.  612. 

The  imposition  of  an  excise  tax  on  the  use 
of  foreign-built  pleasure  yachts  owned  by  citi- 
zens without  imposing  a  like  tax  on  the  use  of  a 
domestic  yacht,  as  is  done  by  Tariff  Act,  §  37; 
does  not  render  that  statute  repugnant  to  the 
due  process  of  law  clause  of  the  fifth  amend- 
ment to  the  federal  Constitution.— Id. 

Transfer  tax  under  Laws  N.  Y.  1905,  c. 
368,  §  1,  amending  Laws  1896,  c.  908,  §  220,  on 
notes  left  by  a  nonresident  in  a  state  deposit 
box  in  New  York  and  made  by  a  resident  of 
Chicago  or  by  a  Virginia  corporation,  held  not 
wanting  in  due  process  of  law. — ^Wheeler  v.  Soh- 
mer,  34  S.  Ct.  607,  233  U.  S.  434,  58  L.  Ed. 
1030,  affirming  judgments  In  re  Tiffany's  Es- 
tate, 95  N.  B.  1140,  202  N.  Y.  550,  and  128  N. 
Y.  S.  106,  143  App.  Div.  327. 

Property  of  a  foreign  railway  company  be- 
yond the  jurisdiction  of  the  state  Jield  not  taxed' 
contrary  to  due  process  of  law  by  the  annual 
franchise  tax  imposed  by  Laws  Ark.  1911,  p. 
67.— St.  Louis  Southwestern  Ry.  Co.  v.  State 
of  Arkansas  ex  rel.  Norwood,  35  S.  Ct.  99,  235 
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IT.  S.  350.  59  L.  Ed.  265,  affirming:  decree  152 
S.  W.  110,  106  Ark.  321. 

There  is  no  denial  of  due  process  of  law  in 
the  imposition  on  a  foreign  railway  company 
under  Laws  Ark.  1911,  p.  67,  in  addition  to  the 
general  property  tax  of  an  annual  franchise 
tax  for  the  privilege  of  transacting  intrastate 
'business.— Id. 

The  annual  2  per  cent,  privilege  tax  im* 
posed  by  Act  Pa.  June  28,  1895  (P.  L.  408),  on 
gross  premiums  of  foreign  life  insurance  com- 
pany from  business  within  the  state,  may  be 
levied  on  premiums  paid  to  the  company  out- 
side the  state  by  citusens  of  the  state,  without 
rendering  tax  'a  taking  of  property  without  due 
process  of  law. — ESquitable  Life  Assurance  Soc. 
of  the  United  States  v.  Commonwealth  of  Penn- 
sylvania, 35  S.  Ct.  829,  238  U.  S.  143,  59  L. 
Ed.  1239,  affirming  judgment  Commonwealth  v. 
Equitable  Life  Assurance  Soc.  of  United  States, 
86  A.  787,  239  Pa.  288. 

Due  process  of  law  clause  of  Const.  Amend. 
5,  is  not  a  limitation  on  taxing  power  conferred 
on  Congress  by  federal  Constitution  unless  tax- 
ing statute  is  so  arbitrary  as  to  result  in  con- 
fiscation, or  such  as  produces  gross  inequality. — 
Brushaber  v.  Union  Pac.  R.  Co.,  36  S.  Ct.  236, 
240  U.  S.  1,  60  L.  Ed.  493. 

A  fund  placed  in  trust  in  a  foreign  state, 
the  creator  reserving  to  himself  an  absolute 
power  of  control  and  receiving  the  income,  may 
be  subjected  to  an  inheritance  tax  in  the 
domicile  state  without  violating  Const.  Amend. 
14.— Bullen  v.  State  of  Wisconsin,  36  S.  Ct. 
473,  240  U.  S.  626,  60  L.  Ed.  830,  affirming 
judgment  In  re  Bullen's  Estate,  128  N.  W.  109, 
143  Wis.  512,  139  Am.  St  Rep.  1114. 
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Where  a  tax  is  levied  on  property  accord- 
ing to  its  value,  to  be  determined  by  assessors 
acting  judicially,  a  law  prescribing  the  time 
when  complaints  respecting  the  justice  of  the 
assessments  will  be  heard  gives  all  the  notice  of 
the  assessment  required;  and  the  proceedings  by 
which  the  valuation  is  determined,  though  fol- 
lowed by  a  sale  of  the  delinquent's  property,  is 
"due  process  of  law,"  within  the  meaning  of  the 
fourteenth  amendment  to  the  United  States  con- 
stitution. This  is  especially  true  as  to  assess- 
ments under  the  laws  of  California,  for  the 
purpose  of  reclaiming  overflowed  and  swamp 
lands,  which  can  be  enforced  only  by  suit,  in 
which  any  defense  going  either  to  validity  or 
amount  may  be  pleaded. — Ha  gar  v.  Reclamation 
Dist.  No.  108,  111  U.  S.  701,  4  S.  Ct.  663,  28 
L.  Ed.  569,  affirming  Reclamation  Dist  No.  108 
▼.  Hagar,  4  F.  366. 

The  laws  of  New  Jersey  having  made  the 
water  rents  in  Jersey  City  a  charge  on  the 
land,  with  a  lien  prior  to  ail  other  incumbranc- 
es, in  the  same  manner  as  taxes  and  assess- 
ments, a  mortgagee,  after  the  passage  of  such 
laws,  took  his  mortgage  subject  to  this  condi- 
tion, whether  the  water  was  introduced  on  the 
lot  mortgaged  before  or  after  the  giving  of  the 
mortgage;  and  hence  such  mortgagee  has  no 
ground  of  complaint  that  his  mortgage  has  been 
taken  without  due  process  of  law. — Provident 
Inst  for  Sav.  v.  City  of  Jersey  City,  113  U.  S. 
506,  5  S.  Ct  612.  28  L.  Ed.  1102. 

As  Laws  N.  T.  1859,  c.  302,  §  10,  p.  681, 
gives  a  taxpayer  an  opportunity  to  object  before 
the  tax  commissioners  to  the  taxes  assessed 
against  him,  and  as  section  20  provides  for  an 
opportunity  to  review  the  decision  of  the  com- 
missioners by  the  writ  of  certiorari.  Laws 
1843,  c.  230,  art.  2,  §{  12,  13,  which  provide 
that,  on  the  application  of  the  tax  receiver  to 
the  court  of  common  pleas  or  the  supreme  court, 
a  delinquent  taxpayer  may  be  fined  in  an 
amount  equal  to  the  taxes  assessed  against,  him, 


do  not  deprive  the  taxpayer  of  liberty  and  prop- 
erty without  due  process  of  law,  though  he  has 
no  opportunity  to  be  heard  on  such  application. 
—Palmer  v.  McMahon,  133  U.  S.  660,  10  S.  Ct 
324.  33  L.  Ed.  772,  affirming  102  N.  Y.  176. 
6  N.  E.  400,  55  Am.  Rep.  796. 

Act  Ind,  March  6,  1801,  providing  for  as- 
sessment of  railroad  property  for  taxation  bv 
a  state  board,  does  not  fail  of  due  process  of 
law,  in  that  it  does  not  require  personal  notice 
before  the  assessments  are  made  final,  as  the 
statute  names  the  time  and  place  of  meeting 
of  the  board;  nor  in  that  it  does  not  require 
the  board  to  grant  a  hearing  for  correction  of 
errors,  as,  by  the  construction  of  the  act  by  the 
supreme  court  of  the  state,  a  right  to  such 
hearing  is  given;  nor  for  want  of  notice  and 
opportunity  to  be  heard  after  the  determination 
by  the  board,  as  a  rehearing  is  not  essential.— 
Pittsburgh,  C.,  C.  &  St.  L.  Ry.  Co.  v.  Backus, 
154  U.  S.  421,  14  S.  Ct.  1114,  38  L.  Ed.  1031, 
and  154  U.  S.  438,  14  S.  Ct  1114,  38  L.  Ed. 
1040,  affirming  judgment  133  Ind.  625.  33  N.  £. 
432. 

Since  St.  Minn.  1878,  {  113,  as  amended 
by  Laws  1881,  p.  24,  providing  for  the  assess- 
ment and  collection  'of  taxes  for  previous  years 
in  which  there  was  an  omission  to  assess  the 
property,  requires  them  to  be  collected  in  the 
same  manner  as  current  taxes,  and  this  in- 
volves suit  in  court,  and  notice  to  parties  in- 
terested, it  is  not  unconstitutional,  as  depriving 
persons  of  property  without  due  process  of  law. 
—Winona  &  St  P.  Land  Co.  v.  State  of  Minne- 
sota, 159  U.  S.  526,  16  S.  Ct  83,  40  L.  Ed.  247. 

Act  Ind.  March  6,  1893,  imposing  on  ex- 
press, telegraph,  telephone,  and  sleeping-car 
companies  a  penalty  of  50  per  cent  for  nonpay- 
ment of  taxes,  does  not  deprive  such  companies 
of  property  without  due  process  of  law.— West- 
em  Union  Tel.  Co.  v.  State  of  Indiana,  17  S. 
Ct  345,  165  U.  S.  304,  41  Ll  Ed.  725. 

A  state  statute  (Laws  Pa.  1891,  p.  240)  au- 
thorizing banks  to  collect  the  tax  from  their 
stockholders  on  their  shares,  and  which  fixes 
the  time  when  the  bank  shall  make  its  report 
to  the  auditor  general  of  the  value  of  its 
shares,  and  directs  him  to  hear  the  stockholders, 
satisfies  the  requirement  as  to  '*due  process  oi 
law*'  in  tax  proceedings,  which  is  that  the  law 
shall  fix  the  time  and  place  at  which  the  assess- 
ment is  to  be  made;  the  rule  being  that  official 
proceedings  are  always,  in  the  absence  of  ex- 
press provision  to  the  contrary,  to  be  had  at 
the  office  of  the  officer  charged  with  the  duties. 
•r-Merchants'  &  Manufacturers'  Nat  Bank  v. 
Commonwealth  of  Pennsylvania.  17  S.  Ct  829, 
167  U.  S.  461,  42  L.  Ed.  236. 

The  Louisiana  statutes  require  the  name 
of  the  owner,  when  known,  to  be  placed  on  the 
assessment  roll,  with  a  description  of  the  prop- 
erty assessed,  and  also  provides  a  period  when 
the  assessment  roll  shall  be  open  to  examination 
and  correction  after  notice  by  a  general  publica- 
tion calling  on  aU  persons  having  property  sub- 
ject to  taxation  to  come  forward,  and  ask  for 
such  corrections  as  they  desire.  Acts  La.  1877 
(Ex.  Sess.)  pp.  154, 155 ;  Acts  1871,  p.  18.  Un- 
der this  statute,  land  owned  by  Rafael  Maria 
Del  Castillo  was  assessed  to  R.  Castillo,  and 
subsequently  sold  for  nonpayment  of  taxes,  and 
the  sale  was  held  valid  by  the  state  supreme 
court  Heldt  that  this  construction  and  appli- 
cation of  the  statute  did  not  deprive  the  owner 
of  his  property  without  dqe  process  of  law. — 
Del  Castillo  v.  McConnico,  18  S.  Ct  229,  168 
U,  S.  674.  42  L.  Ed.  622. 

Laws  Or.  1882,  p.  64,  providing  for  the  tax- 
ation of  the  mortgagee's  interest  in  land,  as  real 
estate,  regardless  of  the  residence  of  the  mort- 
gagee, does  not  deprive  him  of  his  property  with- 
out due  process  of  law. — Savings  &  Loan  Soc. 
V.  Multnomah  County,  IS  S.  Ct  392, 109  U.  S. 
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421,  42  L.  Ed.  803,  affirming  decree  (G.   O.) 
60  F.  31. 

The  system  established  by  the  constitntion 
and  laws  of  West  Virginia  (Const,  art.  13; 
Code,  c.  105),  under  which  taxable  lands  are 
forfeited  to  the  state  for  neglect  by  the  owner 
for  five  consecutive  years  to  enter  them  upon 
the  proper  land  books  for  taxation,  and  under 
which  such  lands,  upon  petition  required  to  be 
filed  in  the  proper  court  by  the  state's  repre- 
sentative, are  sold,  after  actual  or  constructive 
service  upon  the  owner,  and  with  liberty  to  him 
to  intervene  and  redeem,  is  not  inconsistent 
with  the  due  process  of  law  guarantied  by  the 
federal  constitution.— King  v.  Mullins,  18  S. 
Ct  925,  171  U.  S.  404,  43  L.  Ed.  214. 

The  failure  to  provide  a  hearing  before  the 
governor  in  proceedings  for  the  revaluation  of 
undervalued  property,  pursuant  to  Gen.  Laws 
Minn.  1893,  c.  151,  does  not  make  the  proceed- 
ing void  for  want  of  due  process  of  law,  as  the 
governor  only  starts  the  inquiry  upon  which  re- 
assessment may  be  based,  and  opportunity  to 
be  heard  is  offered  in  the  course  of  the  subse- 
quent proceedings.  Judgment,  State  v.  Weyer- 
hauser,  75  N.  W.  718,  72  Minn.  519,  affirmed.— 
Weyerhaueser  v.  State  of  Minnesota,  20  S.  Ct. 
485,  176  U.  S.  550,  44  L.  Ed.  538. 

A  reassessment  of  grossly  undervalued  prop- 
erty, so  as  to  make  the  property  bear  the  same 
burden  it  would  have  borne  if  the  true  assess- 
ment had  been  made  in  the  first  instance,  does 
not  violate  the  constitutional  provision  for  due 
process  of  law,  on  the  ground  that  the  former  as- 
sessments constituted  judicial  judgments  which 
could  be  set  aside  only  after  notice  and  oppor- 
tunity to  be  lieard.— Id. 

An  allowance  of  a  claim  for  personal  prop- 
erty taxes  against  the  estate  of  a  decedent  un- 
der Gen.  St  Muan.  1894,  §  4529,  preferring 
claims  for  taxes  to  ordinary  debts,  and  section 
1623,  making  them  a  lien  on  personal  property, 
and  other  provisions  for  enforcing  delinquent 
taxes  by  distraint  of  goods  and  chattels,  by 
proceedings  by  attachment  and  publication  giv- 
mg  appropriate  notice  and  opportunity  to  con- 
test, is  not  without  due  process  of  law,  although 
the  decedent  was  a  nonresident  of  the  state. — 
Bristol  V.  Washington  County,  20  S.  Ct.  585, 
177  U.  S.  133,  44  L.  Ed.  701. 

Rev.  St  Ind.  S  8560,  providing  for  the  as- 
sessment of  omitted  property  by  the  county  au- 
ditor, without  provision  for  notice  to  any  per- 
son not  a  resident  of  the  county  in  which  such 
omitted  property  is  proposed  to  be  assessed,  is 
not  violative  of  Const  U.  S.  Amend,  art  14, 
in  depriving  a  nonresident  executor  of  his  prop- 
erty without  due  process  of  law,  where  he  not 
only  haa  an  opportunity  to  appear  and  set  up 
any  defense  that  he  had,  but  actually  did  ap- 
pear, and,  after  his  demurrers  and  motion  to 
dismiss  had  been  overruled,  answered  and  was- 
fully  heard  in  the  trial  court,  and  his  objections 
to  the  findings  and  rulings  of  that  court  have 
been  heard  and  considered  by  the  supreme 
court  of  the  state.  Judgment  56  N.  E.  443, 
154  Ind.  196,  affirmed.— Gallup  v.  Schmidt,  22 
S.  Ct  162,  183  U.  S.  300,  46  U  Ed.  207. 

A  claimant  of  land  sold  to  the  state  by 
administrative  sale  for  the  nonpayment  of  taxes 
is  not  deprived  of  his  property  without  due 
process  of  law  by  judicial  proceedings  to  col- 
lect such  delinquent  taxes,  under  a  statute  en- 
acted subsequent  to  such  sale,  although  the 
ordinary  expenses  attending  such  proceedings 
are  chargeable  as  costs,  which  were  not  pro- 
vided for  by  the  prior  statute  in  reference  to 
sales  for  unpaid  taxes,  since  the  state  may 
waive  the  rights  obtained  by  such  sale,  and 
may  prescribe  the  terms  on  which  such  waiver 
wiU  be  made.  Judgment  57  S.  W.  34,  93  Tex. 
553,  affirmed.— League  v.  State  of  Texas,  22  S. 
Ct.  475,  184  U.  S.  156,  46  L.  Ed.  478.  i 


Due  process  of  law  is  not  violated  by  pro^ 
ceedings  taken  in  conformity  with  a  state  stat- 
ute providing  that  personal  property  held  in 
trust  shall  be  assessed  to  the  trustee,  which 
requires  the  assessors  to  give  public  notice  to 
the  inhabitants  to  return  a  list  of  their  personal 
estates,  and,  in  case  of  failure  to  make  such 
return,  to  ascertain  as  nearly  as  possible  the 
particulars  of  the  estate,  and  estimate  its  just 
value,  which  shall  be  conclusive  upon  the  owner 
unless  he  can  show  a  reasonable  excuse  for 
omitting  to  make  his  return,  and  which  makes 
provision  for  an  application  to  the  assessors 
tor  an  abatement  of  taxes,  and  for  an  appeal 
to  the  county  commissioners  in  case  of  a  re- 
fusal of  the  assessors  to  abate  the  tax.  Judg- 
ment, Harrington  v.  Glidden,  61  N.  E.  54,  179 
Mass.  486,  94  Am.  St.  Rep.  613,  affirmed.— 
Glidden  v.  Harrington,  23  S.  Ct  574,  189  U.  S. 
255,  47  L.  Ed.  798. 

Lack  of  any  provision  for  notice  to  a  non- 
resident stockholder  in  a  domestic  corporation 
of  the  assessment  of  taxes  on  his  stock,  or  for 
opportunity  for  contest  by  him  as  to  the  cor- 
rectness of  the  valuation,  does  not  render  in- 
valid, as  denying  due  process  of  law,  so  much 
of  Code  Pub.  Gen.  Laws  Md.  art  81,  as  im- 
poses upon  him,  as  a  condition  of  such  owner- 
ship, a  personal  liability  for  the  taxes  upon  his 
stock,  to  be  enforced  by  a  personal  action 
brought  against  him  by  the  corporation  to  re- 
cover the  amount  of  the  tax  which  it  is  com- 
pelled to  pay  on  his  behalf,  since  that  statute ' 
is  construed  by  the  state  courts  as  constituting 
the  corporation  in  legal  effect  the  agent  of  the 
stockholders,  to  receive  notice  and  to  repre- 
sent them  in  proceedings  for  the  correction  of 
the  a8.se8sment.  Judgment  53  A.  942,  96  Md. 
310,  103  Am.  St  Rep.  364,  affirmed.— Corry  v. 
City  of  Baltimore,  25  S.  Ct.  297,  196  U.  S.  466, 
49  L  £}d.  556. 

I>ue  process  of  law  is  not  denied  a  nonresi- 
dent stockholder  in  a  domestic  corporation  by 
the  imposition,  under  Code  Pub.  Gen.  Laws 
Md.  art  81,  as  a  condition  of  such  ownership, 
of  a  personal  liability  for  the  taxes  upon  his 
stock,  to  be  enforced  by  a  personal  action 
brought  against  him  by  tiie  corporation  to  re- 
cover the  amount  of  the  tax  which  it  is  com- 
pelled to  pay  on  his  behalf.— Id. 

Due  process  of  law  is  not  denied  a  for- 
eign insurance  company  by  distraining  its  per- 
sonal property  under  the  authority  of  Rev.  St 
Ohio,  §  1095,  to  satisfy  personal  taxes  law- 
fully levied.— Scottish  Union  &  National  Ins. 
Co.  V.  Bowland,  25  S.  Ct  345,  196  U.  S.  611, 
49  L.  Ed.  619. 

A  street  railway  company  cannot  claim  to 
have  been  denied  due  process  of  law  in  the  val- 
uation of  its  franchise  for  the  purpose  of  the 
special  franchise  tax  imposed  by  Laws  N.  Y. 
1899,  c.  712,  on  the  theory  that  it  was  ascer- 
tained by  speculation  and  guesswork,  where 
such  valuation  is  required  to  be  made  by  the 
state  board  of  tax  commissioners,  to  which  the 
owner  of  the  franchise  is  required  to  furnish  a 
written  report,  and  notice  and  hearing  are  ac- 
corded such  owner,  and  a  review  of  the  assess- 
ment by  certiorari  is  afforded.  Judgments  6? 
N.  E.  69,  174  N.  Y.  417,  63  L.  R.  A,  884,  105 
Am.  St  Rep.  674,  affirmed,  and  80  N.  Y.  S.  85. 
79  App.  Div.  183,  reversed.- People  of  State  of 
New  York  ex  rel.  Metropolitan  Street  Ry.  Co. 
V.  State  Board  of  Tax  Com'rs,  25  S.  Ot  705, 
199  U.  S.  1,  50  L.  Ed.  65,  4  Ann.  Cas.  381; 
People  of  State  of  New  York  ex  rel.  Brooklyn 
City  R.  Co.  V.  Same,  25  S.  Ct  713,  199  U.  S. 
48,  50  L  Ed.  79 ;  People  of  State  of  New  York 
ex  rel.  Twenty-Third  St  R.  Co.  v.  Same,  25  S. 
Ct.  715,  199  U.  S.  53,  50  L.  Ed.  85. 

The  failure  of  the  Kentucky  statutes  to 
require  notice  to  be  given  of  a  special  assess- 
ment for  back  taxes  on  omitted  proper^,  made 
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by  the  regular  assessor  under  Ky.  St.  S  3179, 
after  the  time  provided  by  iaw  for  the  making 
of  the  general  assessment,  does  not  deprive  the 
taxpayer  of  his  property  without  due  process 
of  law,  where  the  state  court  has  afforded  him 
full  opportunity  to  be  heard  on  the  question  of 
the  validity  and  the  amount  of  the  tax,  and, 
on  such  hearing,  has  reduced  the  tax.  Judg* 
ment,  Bell's  Trustee  v.  City  of  Lexington  (1905) 
85  S.  W.  1081,  27  Ky.  Law  Rep.  591,  affirmed. 
—Security  Trust  &  Safety  Vault  Co.  v.  City  of 
Lexington,  27  S.  Ct.  87,  203  U.  S.  323,  51  L. 
Ed.  204. 

Assessing  the  franchises  and  other  proper- 
ty of  certain  corporations  at  a  different  rate 
and  by  a  different  method  from  that  employed 
for  other  corporations  of  the  same  class  for  the 
same  year,  which  results  in  enormous  disparity 
and  discrimination,  denies  the  due  process  of 
law  protected  by  Const.  U.  S.  Amend.  14, 
against  impairment  by  a  state.  Judgment,  Chi- 
cago Union  Traction  Co.  v.  State  Board  of 
Equalization  (C.  C.  1902)  114  F.  557  affirmed.— 
Raymond  v.  Chicago  Union  Traction  Co.,  28  S. 
Ct.  7,  207  U.  S.  20,  52  L.  Ed.  78,  12  Ann.  Cas. 
757 ;  Same  v.  Chicago  Edison  Co.,  28  S.  Ct  14, 
207  U.  S.  42.  52  L.  Ed.  90. 

Due  process  of  law  is  not  afforded  by  the 
system  of  taxation  prescribed  by  the  Georgia 
Political  Code,  under  which,  as  construed  by 
the  highest  state  court,  the  valuation  of  prop- 
^erty  not  returned  for  taxation,  made  by  the  as- 
sessing officer  without  notice  or  opportunity  for 
hearing^  concludes  the  taxpayer,  both  in  the  tax 
proceedings  and  in  the  courts,  unless  he  can 
show  bad  faith,  even  where  he  may  have  with- 
held the  property  from  return  upon  reasonable 
grounds,  and  in  the  honest  belief  that  it  is  not 
taxable.  Judgments  (1906)  54  S.  E.  52,  125  Ga. 
589,  and  54  S,  E.  t>4,  125  Ga.  617,  reversed.— 
Central  of  Georgia'  Ky.  Co.  v.  Wright,  28  S. 
Ct.  47,  207  U.  S.  127,  52  L.  Ed.  134,  12  Ann. 
Cas.  463. 

Land  subject  to  a  mortgage  may  be  asses.<«- 
ed  at  its  full  value  for  taxation  without  viola- 
ting Const.  U.  S.  Amend.  14,  although  the 
mortgage  debt  is  not  deducted  from  the  owner's 
personal  estate.  Judgment  (1907)  80  N.  E. 
1114,  187  N.  Y.  552,  affirmed.— Paddell  v.  City 
of  New  York,  29  S.  Ct.  139,  211  U.  S.  446, 
53  L.  Ed.  275,  15  Ann.  Cas.  187. 

Tax  proceedings  resulting  in  a  tax  sale 
and  deed  under  which  property  marked  "Re- 
served" on  an  official  plat  was  described  as 
certain  numbered  blocks,  not  designated  on  the 
plat,  but  which  would  have  borne  such  num- 
bers if  the  tract  reserved  had  been  divided  in- 
to blocks  and  lots  and  numbered  in  harmony 
with  the  numbering  of  the  rest  of  the  tract, 
do  not  deprive  the  owner  of  his  property  with- 
out due  process  of  law,  where  he  not  only  has 
notice  from  the  record,  but  notice  in  fact,  that 
such  property  was  listed  and  assessed  for  taxes 
under  such  description.  Judgment  (1906)  87  P. 
257,  44  Wash.  239,  affirmed.— Ontario  Land  Co. 
V.  Yordy,  29  S.  Ct.  278,  212  U.  S.  152,  53  L. 
Ed.  449. 

The  judicial  enforcement  of  a  railway  fran- 
chise tax  does  not  deny  the  railway  company 
the  due  process  of  law  guaranteed  by  Const.  U. 
S.  Amend.  14,  because  the  court  treated  the 
entry  of  the  assessment  in  the  form  provided 
for  the  purpose  upon  the  jacket  or  envelope  in- 
closing the  report  of  the  railway  company  as  a 
sufficient  record  of  the  assessment. — (1910)  Ill- 
inois Cent.  R.  Co.  v.  Commonwealth  of  Ken- 
tucky, 31  S.  Ct.  95,  218  U.  S.  551,  54  L.  Ed. 
1147,  affirming  judgment  (1908)  108  S.  W.  245, 
128  Ity.  268. 

The  entry  of  an  assessment  of  a  railway 
franchise  tax  under  the  name  of  the  railway 
company  which  formerly  owned  the  franchise 
furnishes  no  ground  for  the  contention  that  the 
due  process  of  law  guaranteed  by  Const.  U.  S. 
^mend.  14,  was  denied  by  the  judicial  enforce- 


ment of  the  tax  against  the  company  operating 
the  railroad  under  a  power  of  attorney  from  the 
purchaser  at  a  judicial  sale,  which  in  making 
its  report  for  assessment  purposes,  named  the 
former  railway  company  as  the  owner  of  the 
road. — Id. 

Construing  state  statutes  relating  to  fran- 
chise tax  assessments  as  rendering  an  aasess- 
ment  once  made  final,  irrespective  of  any  secret 
intentions  of  the  board  levying  it,  does  not  deny 
the  due  process  of  law  guaranteed  by  <Ik>nst.  U. 
S.  Amend.  14,  to  the  railway  company  affected 
by  such  assessment. — Id. 

The  enforcement  of  a  railway  franchise  tax 
by  a  judgment  in  personam  against  a  railway 
company  which,  while  not  the  owner  of  the  fran- 
chise, is  operating  the  road  under  an  arrange- 
ment with  the  purchaser  at  a  judicial  sale,  and 
is  in  possession  and  full  control  of  the  railroad 
property  and  its  earnings,  does  not  deny  the  due 
process  of  law  guaranteed  by  the  fourteenth 
amendment  to  the  federal  Constitution.— Id. 

A  judicial  sale  under  Act  Ky.  March  15, 

1906,  c.  22,  art.  3,  of  lands  forfeited  to  the 
state  for  failure  to  list  and  pajr  taxes  for  cer- 
tain specified  years,  is  not  lacking  in  due  pro- 
cess of  law  because,  under  such  statute,  it  is 
not  necessary  that  the  petition  for  forfeiture 
shall  point  out  and  describe  the  parts  of  the 
tract  held  by  adverse  claimants  to  whose  bene- 
fit the  forfeiture  will  accrue,  where  it  is  open  to 
the  defendant  to  show  what  parts  of  the  tract 
are  subject  to  sale,  if  less  than  the  whole  is 
to  be  sold. — (1911)  Kentucky  Union  Co.  v.  Com- 
monwealth of  Kentucky.  31  S.  Ct.  171,  219  U. 
S.  140,  55  L.  Kd.  137,  affirming  judgments 
(1907)  106  S.  W.  260,  127  Ky.  667,  and  (1908) 
108  S.  W.  931,  128  Ky.  610,  lU  S.  W.  362, 
33  Ky.  Law  Rep.  857. 

Due  process  of  law  in  forfeiting  lands  to 
the  state  for  failure  to  list  and  pay  taxes  for 
certain  specified  years  is  afforded  by  Act  Ky. 
March  lo,  1906^  c.  22,  art.  3,  under  which  a 
judicial  proceeding  is  provided  by  which  the 
owner  of  the  titlQ  may  have  the  taxes  assessed, 
and,  upon  payment  thereof,  the  forfeiture  avoid- 
ed, and  such  forfeiture  is  declared  only  after  a 
judicial  proceeding  in  which  the  owner  of  the 
title  is  summoned  and  heard. — Id. 

There  is  no  denial  of  due  process  of  law  in 
the  provisions  of  Act  Ky.  March  16,  1906,  c. 
22,  art.  3,  under  which  the  forfeiture  of  land 
titles  to  the  state,  as  the  result  of  proper  pro- 
ceedings and  after  due  notice  to  the  owner 
of  the  title,  who  is  in  default  for  payment  of 
taxes,  is  to  inure  to  the  benefit  of  adverse 
claimants  occupying  and  paying  taxes  upon  the 
land,  and  not  in  default. — Id. 

Lack  of  any  assessment  other  than  that 
made  by  the  statute,  or  of  any  notice  to  the  de- 
)ositor,  does  not  invalidate  the  semi-annual  tax 
aid  by  P.  S.  VL  §§  804-820,  upon  interest- 
bearing  deposits  in  national  banks,  aa  denying 
due  process  of  law.— Clement  Nat.  Bank  v.  State 
of  Vermont,  34  S.  Ct  31,  231  U.  S.  120,  58  L. 
Ed.  147,  affirming  judgment  State  v.  Clement 
Nat.  Bank,  78  A.  944,  84  Vt  167,  Ann.  Cas. 
1912D,  22. 

Sleeping  and  parlor  car  companies  failing 
to  make  return  of  their  gross  receipts  between 
points  in  the  state  as  required  by  La\K*8  Fla. 

1907,  c.  5596,  §  47,  have  no  right,  under  the 
due  process  clause  of  Const.  Amend.  14,  to  a 
hearing  when  the  state  comptroller  estimates 
their  gross  receipts  and  adds  10  per  cent  to  the 
taxes  for  failing  to  obey  the  law. — Pullman  Co. 
V.  Knott,  35  S.  Ct.  2,  235  U.  S.  23,  59  L.  Ed. 
105. 

Order  of  Colorado  Tax  Commission  and 
State  Board  of  £]qualization  requiring  local  tax- 
ing officer  to  increase  assessed  valuation  in  city 
and  county  of  Denver  held  not  wanting  in  due 
process  of  law.— Bi-Metallic  Inv.  Co.  v.  State 
Board  of  Equalization,  36  S.  Ct  141,  239  U.  S, 
441,   60   L.    Ed.   372,    affirming   decree    State 
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Board  of  Equalization  ▼.  Bi-Metallic  Inv.  Co., 
138  P.  1010,  56  Colo.  512. 

Assessment  for  taxation  of  memberships  in 
a  chamber  of  commerce  under  the  head  of  *'mon- 
eys  and  credits"  is  a  matter  not  touching  funda- 
mentals contemplated  by  Const.  U.  S.  Amend. 
14.— Rogers  v.  Hennepin  County,  36  S.  Ct  2(35, 
240  U.  S.  184,  60  L.  Ed.  594,  affirming  judg- 
ment 145  N.  W.  112,  124  Minn.  539. 

^=9285.  —  Tax   sales   and   prooeedingf 
thereon. 

See  10  Cent.  Dig.  Const.  Law.  S8  897-903. 

Laws  N.  Y.  1854,  pp.  871,  878,  881,  c  384, 
IS  24,  26,  29,  30,  36,  tit.  5,  provided  that  the 
collector  of  the  city  of  Brooklyn  should  sell 
property  for  unpaid  taxes  and  assessments  for 
the  lowest  term  of  years  for  which  any  person 
would  purchase  it,  and  that  the  purchaser 
should  receive  a  certificate  of  sale,  which,  when 
recorded  in  the  collector's  office,  should  consti- 
tute a  lien  on  the  premises  sold.  The  owner 
might  redeem  within  two  years  by  paying  the 
purchase  money,  any  other  tax  paid  by  the  pur- 
chaser, and  an  additional  15  per  cent.  In  case 
the  land  was  not  redeemed  within  a  specified 
time,  the  collector  should  execute  to  the  pur- 
chaser a  proper  conveyance  of  the  lands  sold, 
and  thereupon  the  purchaser  might  obtain  pos- 
session by  summary  proceedings.  Laws  1885, 
p.  702,  c.  405,  §  15,  provided  that  no  special  pro- 
ceeding should  be  maintained  to  compel  the  ex- 
ecution of  any  lease  on  any  sale  for  taxes  made 
more  than  eight  years  prior  to  its  passage  un- 
less brought  within  six  months  thereafter,  and 
that  after  the  lapse  of  the  six  months  all  sales 
made  more  than  eight  years  prior  to  the  passage 
of  the  act  should  be  canceled,  and  that  the  liens 
of  the  certificate  of  the  sale  should  cease.  Prior 
to  the  enactment  of  this  statute  there  was  a 
longer  limitation  for  suits  to  enforce  the  execu- 
tion of  conveyances  from  the  collector.  Held, 
that  the  cancellation  of  the  record  of  sales  as 
commanded  by  the  act  does  not  deprive  a  pur- 
chaser of  his  property  without  due  process  of 
law,  in  violation  of  Const.  U.  S.  Amend.  14,  $  1 ; 
his  property  being  a  right  to  a  conveyance  or 
lease  after  the  expiration  of  the  period  of  re- 
demption, and  the  cancellation  of  the  certificate 
being  simply  a  reasonable  limitation  imposed 
upon  the  enforcement  of  that  right — ^Wheeler  v. 
Jackson,  137  U.  S.  245.  11  S.  Ct.  76,  34  L.  Ed. 
659;  MacFarland  v.  Same,  137  U.  S.  258,  11 
S.  Ct  79,  34  L.  Ed.  664,  affirming  judgment 
105  N.  Y.  681,  13  N.  E.  931. 

Due  process  of  law  in  making  sales  of  land 
for  unpaid  taxes,  even  if  it  requires  the  ob- 
servance of  all  the  steps  prescribed  by  a  state 
statute,  does  not  demand  that  they  shall  be 
made  matter  of  record,  much  less  that  they 
shall  be  made  matter  of  a  particular  record, 
such  as  the  return  of  the  sheriff  of  the  sale  of 
the  lands.— Turpin  v.  Lemon,  23  S.  Ct  20,  187 
U.  S.  51,  47  L.  Ed.  70. 

A  decree  for  the  sale  of  lands  for  unpaid 
levy  taxes  based  on  constructive  service  cannot  be 
deemed  to  deny  due  process  of  law  because  there 
was  no  sufficient  proof  of  publication  of  a 
warning  order  or  notice  filed  or  produced  in 
court  when  the  decree  was  made,  where,  under 
the  local  procedure,  the  entry  of  a  warning  or- 
der, even  if  required,  is  not  jurisdictional.  De- 
cree (1905)  85  S.  W.  252,  74  Ark.  174,  affirmed. 
—Ballard  v.  Hunter,  27  S.  Ct  261,  204  U.  S. 
241,  51  L.  Ed.  461. 

An  erroneous  judgment  as  to  what  costs 
the  law  allows  in  a  suit  to  enforce  the  payment 
of  levee  taxes  does  not  deprive  the  defendants 
in  that  suit  of  their  property  without  due  pro- 
cess of  law. — Id. 

The  notice  by  publication  of  the  pendency 
of  proceedings  to  sell  land  to  satisfy  a  lien  for 
unpaid  taxes,  prescribed  by  Laws  Mich.  1893, 
p.  354,  No.  206,  satisfies  the  requirement  of  due 


f  process  of  law  made  by  Const.  IT.  S.  Amend. 
14,  where  the  delinquent  taxpayer,  who  has  .had 
an  opportunity  to  be  heard  upon  the  assessment, 
cannot  fail,  if  he  exercises  due  vigilance,  to 
learn  of  the  pendency  of  the  proceedings,  and 
that  full  opportunity  to  defend  is  afforded  to 
him.  Judgment,  Toolan  v.  Longyear  (1906) 
107  N.  W.  699,  144  Mich.  55,  affirmed.— 
Longyear  v.  Toolan,  28  S.  Ct.  506,  209  U.  S. 
414,  52  L.  Ed.  859. 

The  grantee  in  a  tax  deed  cannot  claim  to 
have  been  denied  due  process  of  law  by  Pub. 
Laws  Mich.  1897,  p.  294,  No.  229,  requiring  the 
giving  of  notice  to  the  original  owners  in  order 
to  cut  off  the  right  of  redemption,  on  the  the- 
ory that,  by  the  proceedings  under  the  tax  laws, 
the  state  acquired  an  absolute  title,  which  it 
conveyed  by  the  tax  deed,  and  that  the  statute 
operated  to  devest  such  title  and  transfer  it  to 
another,  where  the  highest  state  court  holds 
that,  whatever  title  the  state  held,  it  sold  only 
an  interest  which  was  subject  to  redemption.— 
Rusch  V.  John  Duncan  Land  &  Mining  Co.,  29 
S.  Ct  172,  211  U.  S.  526,  53  L.  Ed.  312. 

Foreclosure  of  lien  of  county  for  delin- 
quent taxes  held  not  to  deprive  the  owner  of 
his  property  without  due  process  of  law,  where 
he  had  notice  from  the  record  that  the  land 
was  listed  for  taxation  and  that  the  authori- 
ties were  attempting  to  tax  a  reserved  tract 
under  the  description  given.— (1912)  Ontario 
Land  Co.  v.  Wilfong,  32  S.  Ct  328,  223  U.  S. 
543,  56  L.  Ed.  544,  affirming  judgment  (1909) 
Wilfong  V.  Ontario  Land  Co.,  171  F.  51,  96 
C.  C.  A.  293. 

Restricting:  grounds  for  attacking  tax  sales 
under  Laws  N.  M.  1899,  c.  22,  as  is  done  by 
section  25  held  not  to  take  property  without 
due  process  of  law.— Straus  v.  Foxworth,  34 
S.  Ct  42,  231  U.  S.  162,  58  L.  Ed.  168. 

There  was  no  want  of  due  process  of  law  in 
proceedings  under  Pol.  Code  Cal.  §  3897,  for- 
feiting land  for  nonpayment  of  taxes  because 
the  state,  having  become  vested  with  title  with 
no  offer  to  redeem,  sold  the.  land  for  $1(>6  to 
satisfy  a  tax  amounting,  with  penalties,  to  but 
$16.19.— Chapman  v.  Zobelein,  35  S.  Ct  518, 
237  U.  S.  135,  59  L.  Ed.  874,  affirming  judg- 
ment 124  P.  1021,  19  CaL  App.  132. 


Internal    revenue    and    onatoma 
dntles. 

The  excise  on  artificially  colored  oleomar- 
garine, imposed  by  Act  Aug.  2,  1886,  c.  840,  S 
8,  24  Stat.  209  [U.  S.  Comp.  St  1901,  p.  2228], 
as  amended  by  Act  May  9,  1902,  c.  784,  §  3, 
32  Stat.  193,  does  not  infringe  the  constitu- 
tional guaranty  of  due  process  of  law  because 
the  effect  of  the  tax  may  be  to  suppress  the 
manufacture  of  that  article.— McCray  v.  Unit- 
ed States,  24  S.  Ct  769,  195  U.  S.  27,  49  L. 
Ed.  78,  1  Ann.  Cas.  561. 

Due  process  of  law  is  not  denied  by  the 
enactment  by  Congress  of  Act  Aug.  2,  1886, 
c.  840,  §  8,  24  Stat.  209  [U.  S.  Comp.  St  1901, 
p.  2228],  as  amended  by  Act  May  9,  1902,  c. 
784,  §  3,  32  Stat  193,  imposing  an  excise  on 
artificially  colored  oleomargarine,  because  that 
body  has  not  chosen  to  tax  natural  butter  ar- 
tificially colored. — Id. 

The  ratification  by  Congress  by  Act  June 
30,  1906,  c.  3912,  34  Stat  636,  of  the  illegal 
collection  of  duties  on  imports  to  the  Philippine 
Islands  which  were  levied  under  the  President's 
order  of  July  12,  1898,  between  the  dates  of  the 
ratification  of  tne  treaty  of  peace  with  Spain 
and  the  passage  of  Act  July  1,  1902,  c.  1369, 
32  Stat  691,  enacting  a  tariff  of  duties  for 
those  islands,  does  not  deprive  importers  of  their 
property  without  due  process  of  law,  in  viola- 
tion of  Const.  U.  S.  Amen(^  5,  even  though  they 
had  commenced  an  action  to  recover  the  amount 
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of  the  daties  so  collected  before  the  ratifying 
statute  was  enacted.— United  States  y.  Ueins- 
sen.  27  S.  Ct  742,  206  U.  S.  370.  51  L.  Ed. 
1098,  11  Ann.  Gas.  688,  reversing  judgment 
Helnszen  v.  United  States,  42  Gt  Gl.  58. 

Property  is  not  taken  without  due  process 
of  law  by  the  imposition,  under  Act  Aug.  5, 
1909,  c  6,  I  38,  30  Stat  112  (U.  S.  Gomp.  St. 
Supp.  1909,  p.  844),  of  an  excise,  measured  by 
the  net  corporate  income,  upon  the  doing  or  the 
carrying  on  of  business  in  a  corporate  or  quasi 
corporate  capacity.— Flint  v.  Stone  Tracy  Go., 
31  S.  Gt.  342.  220  U.  S.  107,  55  L.  Ed.  389, 
Ann.  Gas.  1912B,  1312. 

The  retroactiye  effect  of  the  income  tax 
provisions  of  the  Tariff  Act,  fixing '  preceding 
March  1st  as  the  time  from  which  the  income 
for  ten  months  is  to  be  computed,  does  not 
render  it  repugnant  to  due  process  of  law  clause 
of  Const  Amend.  5,  nor  inconsistent  with 
Amendment  16.— Brushaber  v.  Union  Pac.  R. 
Co.,  36  S.  Gt.  236,  240  U.  S.  1,  60  L.  Ed.  493. 

The  progressive  rate  feature  of  income  tax 
under  Act  Oct  3,  1913,  is  not  an  arbitrary 
abuse  of  power  wanting  in  due  process  of  law. 
-Id. 

Methods  of  collection  at  the  source  prescrib- 
ed by  income  tax  provisions  of  Tariff  Act  held 
not  wanting  in  due  process  of  law. — Id. 

Limiting  amount  of  interest  which  may  be 
deducted  from  gross  corporate  income  in  fixing 
taxable  income  to  interest  on  indebtedness  by 
Tariff  Act  is  not  wanting  in  due  process  of 
law  because  discriminating  between  different 
classes  of  corporations  and   individuals.— Id. 

Allowing  individuals  to  deduct  from  their 
gross  income  dividends  paid  by  corporations 
whose  incomes  are  taxed,  and  not  giving  such 
right  of  deduction  to  corporations,  does  not 
render  the  tax  wanting  in  due  process  of  law. 
-Id. 

Allowance  of  deduction  of  $3,000  or  ^,000 
given  by  income  tax  act  is  not  wanting  in  due 
process  of  law  because  those  whose  incomes  are 
greater  than  $20,000  are  not  allowed  a  second 
right  to  deduct  such  exemption,  nor  because  no 
second  rjight  is  given  to  deduct  dividends  from 
corporations  is  permitted. — Id. 

Allowance  of  deduction  of  stated  amounts  to 
ascertain  taxable  income  by  Tariff  Act  does  not 
render  tax  wanting  in  due  process  of  law  be- 
cause of  discrimination  between  married  and 
single  persons,  and  husbands  and  wives  living 
together,  and  those  who  are  not— Id. 

No  want  of  due  process  of  law  results  be- 
cause the  Tariff  Act  does  not  compel  owners 
of  houses  to  estimate  their  rental  value  thereof, 
but  those  who  live  in  rented  houses  are  not  al- 
lowed to  deduct  the  rent  paid,  nor  because  farm- 
ers are  permitted  to  omit  from  their  income 
products  of  farms  used  by  their  families  during 
the  year. — Id. 

There  is  no  want  of  due  process  of  law  in 
Rev.  St  H  3220,  3226,  3227  (Gomp.  St  1913, 
^  5944,  5949,  5950),  making  appeal  to  commis- 
sioner of  internal  revenue  after  payment  and 
his  refusal  prerequisite  to  suit  to  recover  taxes 
illegally  assessed.- Dodge  v.  Osborn,  36  S.  Gt 
275,  240  U.  S.  118,  60  U  Ed.  557,  affirming  de- 
cree 43  App.  D.  G.  144. 

Mining  company  and  their  stockholders  are 
not  denied  equal  protection  of  the  laws  nor  de- 
prived of  property  without  due  process  of  law 
contrary  to  Ck)n8t  Amend.  5,  by  income  tax, 
because  of  discrimination  in  allowance  for  de- 
preciation from  depletion  of  ore  deposits. — 
Stanton  v.  Baltic  Mining  Go.,  36  S.  Ct  278, 
240  U.  S.  103,  60  L.  Ed.  546. 

Allowing  individuals  to  deduct  from   their 

gross   income    dividends   paid    by    corporations 

.whose  incomes  are  taxed,  and  not  giving  such 

right  to  corporations   under   income   tax  law, 


does  not  render  tax  wanting  in  due  process  of 
law.— Id. 

No  unconstitutional  discrimination  resalts 
from  a  progressive  rate  feature  of  income  tax 
imposed  by  Act  Oct  3,  1913,— Id. 

Corporations  are  not  unconstitutionally  dis- 
criminated against  by  exemption  which  the  in- 
come tax  statute  makes  of  individual  incomes 
below  $4,000.— Id. 

Retroactive  effect  of  the  income  tax  act  fix- 
ing preceding  March  1st  as  the  time  from  which 
the  income  tax  is  to  be  computed  held  not  to 
render  tax  repugnant  to  due  process  of  law 
clause,  nor  inconsistent  with  Const.  Amend.  16, 
itself.— Tyee  Realty  Go.  v.  Anderson,  36  S.  Ct 
281.  240  U.  S.  115,  60  L.  Ed.  554. 

Progressive  rate  feature  of  income  tax  act 
does  not  cause  the  tax  to  be  a  mere  arbitrary 
abuse  of  power  wanting  in  due  process  of  law. 
— Id. 

Limiting  the  amount  of  interest  to  be  de- 
ducted from  gross  income  of  corporations  to  fix 
taxable  income  to  Interest  on  debt  not  exceeding 
one-half  the  bonded  debt  and  paid-up  bapital 
stock  is  not  wanting  in  due  process  oz  law  be- 
cause discriminating  between  different  classes 
of  corporations  and  individuals.— Id. 

^=»287.  License  taxes. 

See  10  Cent  Dig.  Const  Law,  ||  881,  90S. 

Gen.  St  Conn.  §  3087,  making  it  unlawful 
for  any  person  to  sell  or  keep  for  sale  intoxicat- 
ing liquors  without  a  license,  and  section  3067, 
providing  that  a  license  to  a  druggist  shall  not 
be  granted  except  on  application  and  in  the 
manner  prescribed,  and  that  the  granting  of 
such  license  shall  be  discretionary  with  the 
county  commissioners,  are  not  in  conflict  with 
Const.  U.  S.  Amend.  14,  as  depriving  citizens 
of  their  property  without  due  course  of  law. — 
Gray  v.  State  of  Connecticut,  159  U.  S.  74,  15 
S.  Ct.  085,  40  L.  Ed.  80. 

An  ordinance  giving  the  mayor  power  to 
determine  whether  a  person  applying  for  a  li- 
cense to  sell  cigarettes  has  good  character  and 
reputation,  and  is  a  suitable  person  to  be  in- 
trusted with  their  sale,  but  requiring  him  to 
grant  a  license  to  every  person  fulfilling  these 
conditions,  does  not  vest  in  him  any  arbitrary 
power  to  grant  or  refuse  a  license,  in  violation 
of  the  provisions  of  Const  U.  S.  Amend.  14, 
in  regard  to  the  clause  requiring  due  process  of 
law.  Judgment  52  N.  E.  44,  176  IIL  340,  af< 
firmed.— Gundling  v.  City  of  Chicago,  20  &  Ct. 
633,  177  U.  S.  183,  44  U  Ed.  725. 

Sufficient  provision  for  notice  and  hearing 
to  constitute  due  process  of  law  is  afforded  the 
owner  of  real  property  who  is  made  personally 
liable,  and  his  property  impressed  with  a  lien, 
under  Code  Iowa,  fi  5007,  for  the  tax  imposed 
thereby  on  cigarette  selling  on  the  premises,  by 
sections  2441,  2442,  which  permit  him  to  make 
application  to  the  board  of  supervisors  to  re- 
mit the  tax,  and,  in  case  of  a  denial  of  the  pe- 
tition, to  appeal  to  the  District  Court  for  a  ju- 
dicial determination  of  his  liability.  Judgment 
96  N.  W.  968,"  121  Iowa,  482,  67  L.  R.  A.  624, 
104  Am.  St  Rep.  304,  affirmed.— Hodge  ▼• 
Muscatine  County,  25  S.  Ct  237,  196  U.  & 
276,  49  L.  Ed.  477. 

An  owner  of  real  property  is  not  denied 
due  process  of  law  by  Code  Iowa,  {  6007,  mak- 
ing the  tax  imposed  thereby  on  the  business 
of  cigarette  selling  a  lien  upon  the  property 
where  the  business  is  carried  on. — Id. 

Due  process  of  law  does  not  require  that, 
as  to  a  person  actually  carrying  on  the  busi- 
ness of  selling  cigarettes,  notice  be  given  of 
the  assessment  or  levy  of  the  tax  imposed  by 
Code  Iowa,  §  5007,  upon  the  traffic,  there  be- 
ing no  discretion  as  to  the  amount  of  the  tax. 
—Id. 

The    exaction    from    a    foreign    telegraph 
company  for  the  benefit  of  the  permanent  school 
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fand,  under  the  aathority  of  Gen.  St.  Kan. 
1901,  p.  280,  of  a  "charter  fee"  of  a  given  per 
cent  of  its  entire  authorized  capita]  stock,  as 
a  condition  of  continuing  to  do  local  business  in 
the  state,  is  invalid  under  the  due  process  of 
law  clause  of  the  federal  Constitution,  as  neces- 
sarily amonnting  to  a  burden  and  tax  on  the 
company's  interstate  business  and  on  its  prop- 
erty located  or  used  outside  the  state.  De- 
cree, State  V.  Western  Union  Telegraph  Co. 
(1907)  90  P.  299.  75  Kan.  609,  reversed.— 
.Weetem  Union  Telegraph  Co.  v.  State  of  Kan- 
sas ez  reL  Coleman,  30  S.  Ct.  190,  216  U.  S. 
1,  54  L.  Ed.  355. 

The  imposition  of  an  occupation  tax  on 
wholesale  dealers  in  oils,  under  Uen.  Laws  Tex. 
1905,  c.  148,  §  9,  without  exacting  a  similar  tax 
from  wholesale  dealers  in  other  articles,  does 
not  offend  against  the  due  process  of  law  clause 
of  the  federal  Constitution.  Judgment  (1907) 
103  S.  W.  489,  100  Tex.  647,  affirmed.— South- 
western Oil  Co.  V.  State  of  Texas,  30  S.  Ct  496, 
217  U.  S.  114,  54  L.  Ed.  688. 

The  possibility  that  the  Comptroller  may 
refuse  a  license  to  a  private  banker  upon  his  ar- 
bitrary whim  does  not  invalidate,  under  Const. 
U.  S.  Amend.  14,  the  requirement  of  Laws  N. 
T.  1910,  c.  318,  that  a  license  from  that  offi- 
cial be  obtained  by  individuals  or  partnerships 
desiring  to  engage  in  that  business.- (1911)  En- 
gel  V.  0»Malley,  31  S.  Ct  190.  219  U.  S.  128, 
55  L.  Ed.  128,  affirming  decree  (C.  C.  1910)  182 
F.  365. 

The  keeping  of  a  place  where  corporate 
stocks  and  bonds  and  grains,  provisions,  and 
other  commodities  are  bought  and  sold,  but 
not  paid  for  and  delivered  at  the  time,  and 
where  no  complete  record  of  the  transactions, 
inclnding  a  minute  of  the  time  of  delivery,  is 
made  in  a  book  kept  for  the  purpose,  and  no 
memorandum  of  the  sale,  properly  stamped,  is 
given  the  purchaser,  may  be  made  a  criminal 
oifense,  as  is  done  by  Act  Mardi  8,  1907  (Acts 
Mo.  1907,  p.  392),  in  the  exercise  of  thr  police 
power  of  the  state,  without  taking  property 
without  due  process  of  law.— (1911)  Broadnax 
V.  Bute  of  Missouri,  31  S.  Ct  238,  219  U.  S. 
285,  55  L.  Ed.  219,  affirming  judgment  State 
T.  Broadnax  (1910)  128  S.  W.  177,  228  Mo.  25. 

An  annual  municipal  charge  for  each  pole 
and  each  mile  of  underground  wire  which  has 
been  paid  for  many  years  without  complaint  is 
not  a  denial  of  due  process  of  law  to  a  tele- 
graph company  occupying  city  streets  under 
authority  of  Act  July  24,  1866.— (1912)  West- 
em  Union  Tel.  Co.  v.  City  of  Richmond,  32  S. 
Ct  449,  224  U.  S.  160,  56  L.  Ed.  710,  affirm- 
ing decree  (O.  C.  1909)  178  F.  310. 

A  scheme  of  an  ordinance  for  licensing  oc- 
cupations, defining  the  occupations  to  be  taxed 
and  Drescribing  a  maximum  and  minimum  tax, 
dependent  on  the  dassification  into  thirteen 
classes,  made  by  the  finance  committee  of  a 
common  council  after  hearing,  does  not  show  a 
want  of  due  nrocess  of  law. — Bradley  v.  CMty  of 
Richmond,  33  S.  Ct  318,  227  U.  S.  477,  57  L. 
Ed.  603,  affirming  judgment  66  S.  £.  872,  110 
Va.  521. 

A  domestic  railroad  whose  lines  extend  in- 
to other  states  is  not  taxed  upon  its  property 
outside  the  state  contrary  to  the  federal  (Jon- 
stitution  by  exaction  under  Laws  Kan.  1913, 
c  135,  of  annual  tax  on  paid-up  capital  stock. 
—Kansas  City,  F.  S.  &  M.  Ry.  Co.  v.  Botkin, 
36  S.  Ct  261,  240  U.  S.  227,  60  L.  Ed.  617.  af- 
firming judgment  Same  v.  Sessions,  147  P.  791. 
96  Kan.  261. 

Laws  Fla.  1913,  c.  6421,  §  35,  imposing  li- 
cense fee  on  merchants  offering  coupons,  etc., 
redeemable  in  premiums,  which  may  be  pro- 
hibitive, does  not  infringe  liberty  to  contract 
contrary  to  Const  U.  S.  Amend.  14.— Rast  v. 
Van  Deman  &  Lewis  <3o.,  36  S.  Ct  370,  240  U. 


f  S.  342,  60  L.  Ed.  679,  reversing  order  Van  De- 
man  &  Lewis  Co.  v.  Kast.  214  F.  827;  Pitney 
V.  State  of  Washington,  36  S.  Ct.  385,  240  U. 
S.  387,  60  L.  Ed.  703,  affirming  judgment  State 
V.  Pitney.  141  P.  883,  80  Wash.  699. 

Laws  Wash.  1913,  c.  134,  imposing  pro- 
hibitive license  tax  upon  use  of  stamps,  etc.,  re- 
deemable in  cash  or  merchandise,  does  not  de- 
ny due  process  of  law.— Tanner  v.  Little,  36 
S.  Ct  379,  240  U.  S.  369,  60  L.  Ed.  691,  re- 
versing decree  Little  v.  Tanner,  208  F.  605; 
Pitney  v.  State  of  Washington.  36  S.  Ct  385, 
240  U.  S.  387,  60  L.  Ed.  703.  affirming  judg- 
ment State  V.  Pitney,  141  P.  883,  80  Wash 
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— —  In  general. 

See  10  Cent  Dig.  Const  Law,  8  870. 

As  the  statute  of  New  Jersey  of  March  8, 
1871,  providing  for  the  drainage  of  any  tract 
of  low  or  marshy  land  within  the  state,  upon 
proceedings  instituted  by  at  least  five  owners 
of  separate  lots  of  land  included  in  the  tract, 
and  not  objected  to  by  the  owners  of  the  greater 
part  of  the  tract,  and  for  the  assessment  by 
commissioners,  after  notice  and  hearing,  of  the 
expenses  upon  all  the  owners,  is  applicable  to 
all  lands  of  the  same  kind,  and  no  person  can 
be  assessed  under  it  without  such  notice  and 
opportunity  to  be  heard;  the  statute  does  not 
deprive  the  owners  of  their  property  without  due 
process  of  law,  nor  deny  to  them  the  equal  pro- 
tection of  the  laws,  within  the  meaning  of  the 
fourteenth  amendment  of  the  constitution  of  the 
United  States.— Wurts  v.  Hoagland,  114  U.  S. 
606,  5  S.  Ct  1086,  29  L.  Ed.  229. 

After  an  assessment  for  improving  a  street 
was  partly  paid,  it  was  declared  void  for  want 
of  any  provision  for  notice  and  hearing,  and  the 
unpaid  portion  was  canceled.  Subsequently  the 
legislature  directed  an  assessment  of  the  amount 
so  canceled,  with  interest,  on  the  lands  on  which 
the  former  assessment  was  not  paid,  and  pro- 
vided for  an  apportionment  with  notice  and 
hearing  thereof.  Meld  not  an  attempt  to  de- 
prive any  person  of  property  without  due  pro- 
cess of  law,  it  being  in  the  power  of  the  leg- 
islature  to  determine  not  only  the  amount  of  a 
tax  to  be  levied  for  public  improvements,  but 
also  the  class  of  lands  which  shall  bear  the 
burden.— Spencer  v.  Merchant,  125  U.  S.  345, 
8  S.  Ct  921,  31  L.  Ed.  763,  affirming  judgment 
100  N.  Y.  585,  3  N.  E.  682. 

Act  Cal.  March  23,  1876  (St  1875-76,  c. 
326),  providing  for  the  widening  of  Dupont 
street  m  San  Francisco ;  defining  tne  district  on 
which  the  assessment  to  meet  the  cost  of  the 
work  was  to  be  imposed;  making  it  a  condi- 
tion precedent  that  the  improvement  be  declared 
expedient  by  a  resolution  or  order  of  the  board 
of  supervisors;  directing  that  after  the  passage 
of  such  order  or  resolution  the  board  of  com- 
missioners to  have  charge  of  such  improvement 
should,  by  notice  published  in  two  city  papen 
for  10  days,  inform  the  property  owners  of  its 
organization ;  allowing  them  within  30  days,  by 
written  protest,  representing  the  majority  in 
value  of  property,  to  defeat  the  improvement; 
directing  that  the  board  make  a  report  of  the 
assessments  and  benefits,  to  be  left  at  their  of- 
fice 30  days  for. inspection,  notice  thereof  to  be 
published  for  20  days;  providing  that  any  one 
aggrieved  might  b^  petition -within  the  30  days 
have  the  proceeding  reviewed  by  the  county 
court;  and  providing  that  the  board  could  not 
proceed  with  the  work  until  such  alterations 
were  made  in  its  rejport  as  the  court  might  di- 
rect,— is  not  in  conflict  with  the  constitutional 
provision  against  taking  property  without  due 
process  of  law.— Lent  v.  Tillson,  140  U.  S.  316, 
11  S.  Ct.  825,  35  L.  Ed.  419,  affirming  decree 
72  Cal.  404,  14  P.  71. 
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An  abutting  owner  is  not  deprived  of  bis 
property  without  due  process  of  law  Ijy  the 
erection  by  a  municipality,  in  a  city  street,  un- 
der the  authority  of  a  statute  which  makes  no 
proyision  for  compensation  to  abutting  owners, 
of  an  eleyated  iron  viaduct  for  general  public 
use,  by  which  travelers  are  enabled  to  use  such 
street  in  connection  with  other  streets  from 
which  it  has  previously  been  disconnected,' 
where,  under  the  law  of  the  state  as  laid  down 
by  its  highest  court,  abutting  owners  have  no 
easement  of  light,  air,  or  access  as  against  any 
improvement  of  the  street  for  the  purpose  of 
adapting  it  to  public  travel.  Judgment  (1904) 
72  N.  E.  579.  180  N.  Y.  27,  70  L.  R.  A.  717, 
affirmed,  which  affirms  85  N.  Y.  S.  636,  90 
App.  Div.  36.— Sauer  v.  City  of  New  York,  27 
S.  Ct.  686,  206  U.  S.  536,  51  L.  Ed.  1176. 

A  charter  provision  making  conclusive  the 
finding  of  a  city  council  that  a  proper  petition 
for  a  public  improvement  has  been  filed  does 
not  deny  the  due  process  of  law  guaranteed  by 
Const.  U.  S.  Amend.  14,  although  such  finding 
is  made  without  notice.  Judgment,  City  of  Den- 
ver V.  Londoner  (1905)  80  P.  117,  33  Colo.  104, 
reversed. — Londoner  v.  City  and  County  of  Den- 
ver, 28  S.  Ct  708.  210  U.  S.  373,  52  L.  Ed. 
1103. 

An  island  which  cannot  be  benefited  by  a 
drainage  improvement  may  not,  consistent  with 
due  process  of  law,  be  included  within  a  drain- 
age^ district  for  the  sole  purpose  of  deriving 
a  revenue  for  the  benefit  of  other  lands  improv- 
ed by  drainage.— Myles  Salt  Co.  v.  Board  of 
(Jom'rs  of  the  Iberia  &  St.  Mary  Drainage  Dist., 
80  S.  Ct.  204,  239  U.  S.  478,  60  L.  Ed.  392,  re- 
versing judgment  64  So.  825,  134  La.  903. 
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See  10  Cent  Dig.  Const  Law,  88  871-875. 

Act  Ky.  March  24,  1882,  8  1,  gives  the  city 
of  Louisville  exclusive  control  of  streets,  with 
power  to  construct  and  reconstruct  them.  Sec- 
tion 2  provides  for  the  assessment  of  the  cost 
on  the  adjoining  lots,  and  creates  a  lien  there- 
for, payment  to  be  enforced  by  proceedings  in 
court,  and  such  corrections,  rules,  and  orders 
to  be  made  as  will  do  justice  to  all  parties  con- 
cerned. Section  4  provides  for  notice  of  the  in- 
spection and  reception  of  the  work  by  the  city 
engineer.  Held^  that  the  act  does  not  infringe 
Const.  U.  S.  Amend.  14,  §  1,  prohibiting  the  tak- 
ing of  property  without  due  process  of  law,  op- 
Eortunity  being  given  to  all  concerned  to  be 
eard  in  the  courts,  and  the  question  of  the 
oppressiveness  of  state  laws  not  being  one  aris- 
ing under  the  federal  constitution. — Walston  v. 
Xevin,  128  U.  S.  578,  9  S.  Ct  192,  32  L.  Ed. 
544,  affirming  Nevin  v.  Roach,  86  Ky.  492,  5  S. 
W.  546. 

So  long  as  the  board  of  commissioners  and 
the  county  court  acquired  jurisdiction  to  pro- 
ceed with  the  execution  of  the  provisions  of 
an  act,  errors  in  the  mere  administration  of  the 
statute  could  not  justify  the  supreme  court  of 
the  irnited  States,  on  reviewing  the  decision  of 
the  state  court,  to  hold  that  the  state  was  de- 
priving the  owners  of  their  property  without 
due  process  of  law. — Lent  v.  Tillson,  140  U.  S. 
816,  11  S.  Ct.  825,  35  L.  Bd.  419,  affirming 
decree  (1887)  72  Cal.  404,  14  P.  71. 

The  charter  of  the  city  of  Portland,  Or. 
(chapter  10,  §  121),  which  in  general  terms 
grants  to  the  council  power  to  construct  sew- 
ers, and  to  assess  the  cost  thereof  upon  the 
property  benefited  thereby,  is  not  open  to  the 
objection  that  it  deprives  the  citizen  of  his  prop- 
erty without  due  process  of  law  because  it  con- 
tains no  express  provision  for  notice  of  such 
assessment;  for  tne  power  generally  conferred 
is  subject  to  all  constitutional  restrictions,  of 
which  the  requirement  of  notice  is  one. — Paulsen 
V.  City  of  Portland,  149  U.  S.  30, 13  S.  Ct  750, 37 


L.  Ed.  637,  affirming  judgment  16  Or.  450,  19 
P.  450. 

The  fact  that  a  statute  governing  the  incor- 
poration of  irrigation  districts  provides  for  an 
ad  valorem  assessment  of  the  lands  benefited, 
instead  of  an  assessment  in  proportion  to  the  ac- 
tual benefits  conferred  by  the  improvement,  to 
pay  the  cost  of  constructing  the  works,  does  not 
deprive  the  persons  assessed  of  property  with- 
out due  process  of  law.— Fallbrook  Irrigation 
Dist.  V.  Bradley.  17  S.  Ct  56,  164  U.  S.  112.  41 
L.  Ed.  369,  reversing  judgment  Bradley  v.  Fall- 
brook  Irrigation  Dist  (C.  C.)  68  F.  948. 

To  render  the  use  of  water  for  the  irriga- 
tion of  arid  lands  a  public  use,  every  resident 
of  the  irrigation  district  need  not  have  the  right 
to  use  the  water.  If  each  landowner  has  the 
right  to  use  a  proportionate  share  upon  the 
same  terms  as  all  the  others,  the  use  is  a  public, 
and  not  a  private  one. — Id. 

Water  used  for  the  irrigation  of  lands  which 
are  actually  arid  is  used  lor  a  public  purpose. 
Therefore  a  statute  providing  for  the  organiza- 
tion of  districts  for  the  irrigation  of  arid  lands, 
and  authorizing  an  assessment  on  such  lands 
to  pay  the  cost  of  the  irrigation,  does  not  de- 
prive a  landowner  of  property  without  due  pro- 
cess of  law,  by  means  of  an  assessment  not 
made  for  a  public  purpose.— Id 

St.  Cal.  1887,  as  amended  in  1889  and 
1891,  provides  that  landowners  desiring  the 
formation  of  an  irrigation  district  shall  present 
to  the  board  of  supervisors  of  the  county  in 
which  the  lands  to  be  included,  or  the  greater 
part  thereof,  are  situated,  a  petition  signed  by 
50,  or  a  majority,  of  the  landowners  in  the  pro- 
posed district,  which  petition,  together  with  a 
notice  of  the  time  of  the  meeting  at  which  it 
will  be  presented,  shall  have  been  published  in 
some  newspaper  of  the  county  at  least  two 
weeks  before  its  presentation;  that  the  board 
of  supervisors  shall  then  ''hear  the  same,  and 
may  adjourn  such  hearing  from  time  to  time, 
*  *  *  and  on  the  final  hearing  may  make 
such  changes  in  the  proposed  boundaries  as 
they  may  find  to  be  proper'^;  and  that  they 
shall  not  include  in  the  district  any  lands 
which,  in  the  judgment  of  the  board,  will  not 
be  benefited  by  irrigation  by  the  system  to  be 
used  in  the  district.  Held,  that  these  provi- 
sions give  the  persons  interested  in  the  proposed 
improvement  the  right  to  appear  before  the 
board  and  contest  the  facts  upon  which  the  pe- 
tition is  based,  and  the  fact  of  benefit  to  any 
particular  land  included  in  the  description  of 
the  proposed  district — Id. 

If  the  legislature,  in  taxing  lands  benefited 
by  a  highway  or  other  public  improvement, 
makes  provision  for  notice,  by  publication  or 
otherwise,  to  each  owner  of  land,  and  for  hear- 
ing him,  at  some  stage  of  the  proceedings,  up- 
on the  question  what  proportion  of  the  tax 
shall  be  assessed  upon  his  land,  his  property 
is  not  taken  without  due  process  of  law.— -Ban- 
man  V.  Ross.  17  S.  Ct  966,  167  U.  S.  648,  42 
L.  Ed.  270. 

A  state  legislature  may  create  a  new  tax- 
ing district,  and  determine  what  territory  shall 
belong  to  it,  and  what  property  shall  be  con- 
sider^ as  benefited  by  a  proposed  improvement ; 
and  due  process  of  law  does  not  require  that  it 
shall  first  permit  a  hearing,  either  before  it- 
self, one  01  its  committees,  or  any  other  tri- 
bunal.—Williams  V.  Eggleston.  18  S.  Ct  617, 
170  U.  S.  304,  42  L.  Ed.  1047. 

Notice  of  a  reassessment  on  abutting  prop- 
erty for  a  street  improvement,  under  Laws 
Wash.  1893,  p.  226,  $  4,  providing  that  it  shall 
be  given  by  three  successive  publications  in  the 
official  newspaper  of  the  city,  and  that  objec- 
tions thereto  may  be  filed  within  10  days  of 
the  last  publication,  is  not  so  short  as  to  amount 
to  want  of  due  process,  in  allowing  but  10  days 
for  presenting  objections. — Bellingham  Bay  & 
B.  C.  B.  Co.  V,  City  of  New  Whatcom,  19  S. 
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Ct.  205,  172  U.  S.  314,  43  L.  Ed.  460,  affirming 
judgment  City  of  New  Whatcom  v.  Bellingham 
Bay  Imp.  .Co..  47  P.  237.  16  Wash.  137. 

A  state  statute  authorizing  assessments  for 
local  improvements,  and  attempting  to  make  the 
lot.  owner,  who  is  a  nonresident  of  the  state, 
personally  liable  for  such  assessment,  is,  as  to 
such  personal  liability,  a  taking  of  property 
without  due  process  of  law.  Judgment,  70  N. 
W.  605, 101  Iowa,  416,  reversed.— Dewey  v.  City 
of  Des  Moines,  19  S.  Ct.  379,  173  U.  S.  193, 
43  L.  Ed.  665. 

Where  a  special  assessment  to  pay  for  a 
particular  work  has  been  held  to  be  illegal,  a 
special  authority  given  to  make  a  new  special 
assessment  to  pay  for  the  completed  work  is 
not  violative  of  Const.  U.  S.  Amend,  art  14, 
prohibiting  any  state  from  depriving  any  per- 
son of  property  without  due  process  of  law. 
Judgment,  Cummings  v.  West  Chicago  Park 
Com'rs,  54  N.  E.  941,  181  111.  136.  affirmed.— 
Ix)mbard  v.  West  Chicago  Park  Com'rs,  21  S. 
Ct.  507,  181  U.  S.  33,  45  L.  Ed.  731. 

The  apportionment  of  the  entire  cost  of  a 
street  pavement  upon  the  abutting  lots  accord- 
ing to  their  frontage,  without  any  judicial  in- 
quiry as  to  their  value  or  the  benefits  they  re- 
ceive, may  be  authorized  by  the  legislature ;  and 
this  will  not  constitute  a  taking  of  property 
without  due  process  of  law. — Town  of  Tona- 
wanda  v.  Lyon,  21  S.  Ct  609.  181  U.  S.  389, 
45  L.  Ed.  908. 

It  is  within  the  power  of  the  legislature  of 
a  state  to  create  special  taxing  districts,  and 
to  charge  the  cost  of  a  local  improvement,  in 
whole  or  in  part,  upon  the  property  in  said  dis- 
tricts, either  according  to  valuation  or  to  super- 
ficial area  or  frontage.  Judgment,  82  N.  W. 
732.  9  N.  D.  208,  56  L.  R.  A.  156,  affirmed. 
—Webster  v.  City  of  Fargo,  21  S.  Ct  623,  181 
U.  S.  394,  45  L.  Ed.  912;  Id.,  21  S.  Ct  645, 
181  U.  S.  398.  45  L.  Ed  916. 

An  assessment  of  the  cost  of  a  street  im- 
provement, made  arbitrarily  according  to  the 
front  foot,  is  not  in  violation  of  the  constitution 
of  the  United  States  for  failure  to  provide  any 
bearing  or  review  thereof  at  which  the  prop- 
erty owner  can  show  that  his  property  was  not 
benefited  to  the  amount  of  the  assessment  De- 
cree (C.  C.)  Parker  v.  City  of  Detroit  103  F, 
357,  reversed.— City  of  Detroit  v.  Parker,  21  S. 
Ct.  624,  645,  181  U.  S.  398,  399,  45  L.  Ed.  916, 
917. 

The  apportionment  of  the  entire  cost  of  a 
street  pavement  upon  the  abutting  lots  accord- 
ing to  their  frontage,  without  any  preliminary 
hearing  as  to  benefits,  may  be  authorized  by  the 
legislature,  and  this  will  not  constitute  a  tak- 
ing of  property  without  due  process  of  law. 
Judgment,  Barber  Asphalt  Pa  v.  Co.  v.  French, 
58  S.  W.  934,  158  Mo.  534,  54  L.  R.  A.  492. 
affirmed. — French  v.  Barber  Asphalt  Pav.  Co., 
21  S.  Ct  625,  181  U.  S.  324,  45  L.  Ed.  879. 

An  assessment  of  the  cost  of  paving  upon 
abutting  property  in  proportion  to  the  frontage 
of  such  property,  when  authorized  by  the  city 
charter  and  ordinances,  is  not  in  violation  of 
the  constitution  of  the  United  States.  Judg- 
ment 83  N.  W.  108,  124  Mich.  433,  7  Detroit 
Leg.  N.  283,  affirmed. — Cass  Farm  Co.  v.  City 
of  Detroit,  21  S.  Ct  644,  181  U.  S.  396,  45  L. 
Ed.  914;  Id.,  21  S.  Ct  645,  181  U.  S.  398,  45 
L.  Ed.  916. 

St.  Louis  City  Charter,  art  6,  f  22,  enact- 
ing that  when  a  district  sewer  is  completed  the 
whole  cost  shall  be  assessed  as  a  special  tax 
against  the  lots  of  ground  in  the  district,  re- 
spectively, without  regard  to  improvements,  in 
proportion  which  their  respective  areas  bear  to 
the  areas  of  the  whole  district,  is  not  unconsti- 
tutional, as  a  deprivation  of  property  without 
due  process  of  law.    Judgment,  Heman  y.  AUen 


f  57  S.  W.  559,  156  Mo.  534,  affirmed.— Shumate 
V.  Heman.  21  S.  Ct  645,  181  U.  S.  402,  45  L. 
Ed.  916.  922. 

The  imposition  of  the  cost  of  maintaining 
public  sewers  by  special  assessment  upon  prop- 
erty owners  who  have  already  been  assessed 
for  the  cost  of  their  construction,  in  case  they 
make  use  of  them,  does  not  deprive  them  of 
property  without  due  process  of  law,  but  is 
matter  of  public  policy  for  the  legislature,  since 
they  receive  a  special  benefit  from  the  con- 
struction of  the  sewer  in  the  privilege  of  dis- 
charging their  private  sewers  into  it  even  if 
they  are  not  entitled  to  the  free  use  of  it. 
Judgment,  Carson  v.  Sewerage  Com'rs  of  City 
of  Brockton,  56  N.  E.  1,  175  Mass.  242.  48  L. 
R.  A.  277,  affirmed.— CarSon  v.  Sewer  Com'rs 
of  Brockton,  21  S.  Ct  860,  182  U.  S.  398,  45  L. 
•Ed.  1151. 

An  ordinance  imposing  an  annual  rental 
for  the  use  of  a  pubUc  sewer,  the  use  of  which 
is  optional  with  the  taxpayer,  who  is  not  re- 
quired to  pay  unless  he  uses  it,  does  not  deprive 
him  of  property  without  due  process  of  law, 
though  it  was  passed  without  giving  him  notice 
or  opportunity  for  hearing. — Id. 

Property  is  not  taken  without  due  process 
of  law  by  an  assessment  for  the  cost  of  a 
street  improvement,  under  a  city  charter  pro- 
viding for  the  assessment  upon  each  abutting 
lot  of  the  full  cost  of  the  improvement  of  half 
of  the  street  in  front  of  and  abutting  on  such 
lot,  and  of  a  proportionate  share  of  the  cost 
of  improving  street  intersections,  where  the 
cost  of  such  improvement  is  apportioned  ac- 
cording to  the  benefits,  which  are  equal  to  such 
cost,  and  the  charter  not  only  gives  a  hearing 
upon  the  question  of  benefits  to  the  property 
owner  before  the  formatiop  of  the  district  to  be 
improved,  but,  as  construed  by  the  state  courts, 
gives  notice  and  an  opportunity  to  contest  the 
assessment  Judgment,  63  P.  2,  38  Or.  402,  55 
L.  R.  A.  812,  affirmed.— King  v.  Qtv  of  Port- 
land, 22  S.  Ct  290,  184  U.  S.  61,  46  L.  Ed.  431. 

A  rule  or  standard  of  assessment  sufficient 
to  satisfy  the  constitutional  guaranty  of  due 
process  of  law  is  furnished  by'.Comp.  Laws 
Mich.  1897,  §  3406,  which,  as  'iiiterpreted  by 
the  supreme  court  of  the  state,  provides  that 
a  municipal  council  may  assess  the  whole,  or 
such  part,  as  it  may  deem  just,  of  the  cost 
of  a  local  improvement,  upon  such  lands  in 
the  vicinity  thereof  as  are  benefited  thereby, 
and  limits  the  amount  of  the  assessment  upon 
each  lot  to  the  amount  of  benefits.  Judgment 
82  N.  W.  253,  123  Mich.  547,  7  Detroit  Leg. 
N.  21,  affirmed.— Voigt  v.  City  of  Detroit,  22  S. 
Ct  337,  184  U.  S.  115,  46  L.  Ed.  459. 

Failure  to  provide  for  any  notice  or  oppor- 
tunity to  be  heard  on  the  question,  what  lands 
shall  be  included  in  an  assessment  district,  or 
what  shall  be  the  maximum  aggregate  amount 
to  be  assessed  upon  district?  does  not  make 
Comp.  Laws  Mich.  1897,  §  3406,  unconstitu- 
tional on  the  ground  that  a  person  compelled  to 
pay  an  assessment  on  his  property  is  denied 
due  process  of  law,  since  his  constitutional 
rights  in  this  respect  are  fully  protected  by 
the  opportunity  which  the  statute  gives  him  to 
be  heard  on  the  question  of  the  amount  of  the 
assessment  apportioned  to  his  property,  and 
this  the  statute  limits  to  the  amount  of  bene- 
fits which  the  property  receives  from  the  im- 
provement.— Id. 

Notice  to  the  owners  of  land  which  may 
be  assessed  for  a  local  improvement  need  not 
be  given  of  the  proceedings  to  make  the  im- 
provement, in  order  to  constitute  due  process 
of  law,  if  none  of  their  property  is  taken  for 
that  purpose,  and  they  have  notice  and  op- 
portunity to  be  heard  on  the  question  of  the 
assessment  of  their  property.     Judgment,  82  N. 
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W.  255,  123  llficli.  559.  affirmed.— Goodrich  ▼. 
City  of  Detroit,  22  S.  Ot.  397,  184  U.  S.  432, 
46  L.  Ed.  627. 

A  state  statute  under  which  the  cost  of  a 
public  improyement  may  be  assessed  upon  the 
abuttine  property  in  proportion  to  frontage  does 
not  violate  the  federal  Constitution,  where,  as 
construed  by  the  state  courts,  it  requires  such 
assessment  to  conform  to  the  actual  special 
benefits  accruing  to  each  of  the  abutting  proper- 
ty owners.  Judgment,  .16  N.  B.  149,  156  Ind. 
704,  affirmed.— Schaefer  v.  Werling,  23  S.  Ct. 
449,  188  U.  S.  516,  47  L.  Ed.  570. 

Due  process  of  law  is  not  denied  an  owner 
of  property  assessed  for  a  local  improvement 
because  all  the  members  of  the  board  levying 
the  assessment  were  residents  of  the  town  and 
taxpayers  thereof,  and  two  of  such  members 
were  owners  of  lots  abutting  on  the  improve- 
ment, and  assessable  therefor.  Judgment,  62 
N.  E.  447,  158  Ind.  206,  affirmed.— Hibben  v. 
Smith,  24  S.  Ct.  88,  191  U.  S.  310,  48  L.  Ed. 
195. 

Due  process  of  law  is  afforded  the  owner 
of  property  assessed  for  a  local  improvement, 
where  there  is  an  opportunity  to  be  heard  be- 
fore the  body  which  is  to  make  the  assessment, 
although  the  decision  of  that  body  after  hearing 
is  conclusive. — Id. 

Due  process  of  law  is  not  denied  nonresi- 
dent owners  of  property  liable  to  taxation  for 
a  proposed  public  improvement  by  the  provision 
of  Rev.  St.  Mo.  1899,  |  5989,  that  the  improve- 
ment is  not  to  be  made  if  a  majority  of  the  res- 
ident owners  of  the  property  liable  to  taxation 
therefor  shall  file  with  the  city  clerk  a  protest 
against  such  improvement,  although  no  such 
privilege  of  protest  is  afforded  nonresident  own- 
ers, where  there  is 'no  discrimination  .among 
property  owners  in  taxing  for  the  improvement. 
Decree  (C.  C.)  117  F.  925,  modified.-Field  v. 
Barber  Asphalt  Pav.  Co.,  24  S.  Ct.  784,  194  U. 
S.  618,  48  L.  Ed.  1142. 

Assessing  by  the  frontage  rule  the  entire 
cost  of  a  street  extension,  including  a  charge 
for  planking,  is  not  so  manifestly  unfair  to 
an  abutting  owner  whose  property  lies  some 
distance  beyond  the  point  where  the  planking 
stopped  as  to  render  the  assessment  void  as  a 
denial  of  due  process  of  law.— City  of  Seattle  v. 
Kolleher.  25  S.  Ct.  44.  195  U.  S.  351,  49  L.  Ed. 
232. 

Due  process  of  law  is  not  denied  by  a  re- 
assessment for  the  cost  of  a  street  extension 
because  it  includes  a  charge  for  work  which, 
when  done,  could  not  be  included  in  a  local  as- 
sessment—Id. 

Including  in  a  reassessment  for  the  cost  of 
a  street  extension  a  charge  for  certain  work 
which  was  not  authorized  by  the  ordinance  or- 
dering the  improvement  is  not  a  denial  of  due 
process  of  law  to  a  propert^r  owner  affected 
thereby,  where  the  municipauty  has  done  or 
adopted  the  work,  and  presumably  has  paid  for 
it.— Id. 

Laws  1893,  p.  241,  c.  99,  relative  to  exca- 
vation of  public  waterways  by  private  contract, 
with  liens  on  tide  lands  for  the  compensation, 
is  not  unconstitutional  as  depriving  any  one  of 
property  without  due  process  of  law.  Judg: 
ment,  Seattle  &  L.  W.  Waterway  Co.  v.  Seattle 
Dock  Co.,  77  P.  845,  35  Wash.  503,  affirmed.— 
Seattle  Dock  Co.  v.  Seattle  &  L.  W.  Waterway 
Co.,  25  S.  Ct.  789,  195  U.  S.  624,  49  L.  Ed. 
350. 

The  imposition  upon  a  railway  company  of 
the  entire  cost  of  removing  and  rebuilding  a 
railway  bridge  and  culvert  made  necessary  by 
the  proposed  widening  and  deepening  of  the 
channel  of  a  creek  by  drainage  commissioners 
acting  under  the  authority  of  Farm  Drainage 
Act  111.  July  1,  1885,  does  not  amount  to  a 
taking  of  private  property  for  public  use,  which 


requires  compensation  in  order  to  afford  the 
due  process  of  law  guarantied  by  the  federal 
Constitution.  Decree,  72  N.  E.  219,  212  DL 
103,  affirmed.— Chicago,  B.  &  Q.  Ry.  Co.  v. 
People  of  State  of  Illinois,  26  S.  Ct.  341,  200 
U.  S.  561,  50  L.  Ed.  596,  4  Ann.  Cas.  1175. 

The  expense  of  removing  the  soil  attendant 
upon  the  widening  and  deepening  of  the  channel 
of  a  creek  across  a  railroad  right  of  way  by 
drainage  commissioners  acting  under  the  au- 
thority of  Farm  Drainage  Act  111.  July  1,  1885. 
cannot  be  imposed  upon  the  railway  company 
without  denying  it  the  due  process  of  law  guar- 
antied by  the  federal  Constitution,  which  re- 
quires that  compensation  be  made  when  private 
property  is  taken  for  public  usc-^Id. 

Due  process  of  law  does  not  require  that 
the  nonresident  owners  of  lands  within  a  levee 
district  should  have  personal  notice  of  the  pend- 
ency of  a  suit  to  collect  the  levee  taxes  assessed 
upon  their  lands.  Decree  (1905)  85  S.  W.  252, 
74  Ark.  174,  affirmed.— Ballard  ▼.  Hunter,  27 
S.  Ct.  261,  204  U.  S.  241.  51  L.  Ed.  461. 

Four  weeks'  notice  given  by  publication  to 
nonresident  owners  of  lands  within  the  levee  dis- 
trict created  by  Act  Ark.  Feb.  15,  1893,  p.  31, 
of  the  pendency  of  the  suit  authorized  by  section 
11  of  tnat  act,  as  amended  in  Act  Ark.  April  2, 
1895,  p.  88,  §  1,  to  enforce  the  collection  of  levee 
taxes,  is  adequate  to  afford  due  process  of  law. 
— Id. 

The  decree  of  sale  rendered  In  a  suit  to 
enforce  the  payment  of  levee  taxes  does  not  de- 
prive the  owners  of  their  property  without  due 
process  of  law  because  of  mistakes  in  ascribing 
the  ownership  of  the  lands,  which  do  not  in- 
crease the  taxation,  or  cast  that  which  should 
have  been  paid  by  one  tract  of  land  upon  ao- 
other  tract— Id. 

Due  process  of  law  is  not  denied  to  tho 
owner  of  property  lying  directly  back  of  prop- 
erty abutting  on  a  street  improvement  by  legis- 
lation creating  a  taxing  district  of  the  property 
along  the  line  of  the  improvement  and  extending 
back  therefrom  150  feet,  and  providing  that 
property  50  or  more  feet  distant  from  the 
street  and  within  150  feet  therefrom  shall  be 
liable  if  the  abutting  50  feet  which  are  pri* 
marily  liable  prove  insufficient  to  pay  the  cost 
of  the  improvements.  Judgment  (1905)  74  N. 
E.  260,  38  Ind.  App.  226,  affirmed.-<;ieveland, 
C,  C.  &  St  L.  Ry.  Co.  ▼.  Porter,  28  S.  Ct. 
647,  210  U.  S.  177,  52  L.  Ed.  1012. 

The  hearing  accorded  to  an  owner  of  prop- 
erty lying  directly  back  of  property  abutting 
on  a  street  improvement  is  not  insufficient  to 
afford  the  due  process  of  law  guaranteed  by 
Const.  U.  S.  Amend.  14,  as  giving  no  opportu- 
nity to  such  owner  to  be  heard  as  to  the  amount 
to  be  assessed  against  his  property,  where  the 
amount  of  such  assessment  is  the  same  as  the 
assessment  on  the  abutting  property,  and  meaa- 
ures  the  contingent  liabilitv  to  which  the  tMick- 
lying  property  may  be  subjected  if  the  abutting 
property,  which  is  made  primarily  liable,  faiU 
to  satisfy  the  assessment — Id. 

Something  more  than  an  opportunity  to 
submit  in  writing  to  the  city  council,  sitting 
as  a  board  of  equalization,  all  objections  to,  and 
complaints  of,  an  assessment  for  a  public  im- 
provement, is  essential  to  satisfy  the  due  pro- 
cess of  law  guaranteed  by  Const  U.  S.  Amend. 
14,  where  the  law  denies  the  landowners  the 
right  to  object  in  the  courts  to  the  assessment, 
upon  the  ground  that  the  objections  are  cogni- 
zable only  by  the  board  of  equalization.  Judg^ 
ment.  City  of  Denver  v.  Londoner  (1905)  S) 
P.  117,  33  Colo.  104,  reversed.— Londoner  v. 
City  and  County  of  Denver,  28  &  Ct  708,  210 
U.  S.  373,  52  L.  Ed.  1103. 

Due  process  of  law  is  not  denied  an  abnt- 
ting  owner  of  property  on  which  dwellings  have 
been  erected  by  the  attempt,  in  Act  May  19, 
189C,  29  Stat  125,  c.  206,  creating  a  dzminagt 
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system  in  tbe  District  of  Columbia,  under  which 
she  is  assessed  for  the  expense  of  connecting 
her  property  with  a  sewer,  to  give  a  controlling 
eridential  effect  to  tbe  existence  of  such  im- 
provements as  dwellings,  as  indicating  the  ne- 
cessity for  making  such  connection.  Judgment 
(1907)  29  App.  D.  C.  563,  reversed.— District  of 
Columbia  v.  Brooke,  29  S.  Ct.  560,  214  U.  S. 
13a  53  L.  Ed.  941. 

A  state  statute  authorizing  an  appointed 
drainage  board  to  determine  whether  a  pro- 
posed drain  will  be  a  public  benefit  and  to  ere- 
ate  a  drainage  district  consisting  of  land  which 
it  decides  will  be  benefited  by  such  drain,  and 
to  make  special  assessments  accordingly,  is  not 
invalidated  by  the  due  process  of  law  clause 
of  the  fourteenth  amendment  to  the  federal 
Constitution,  if  notice  is  given,  and  an  oppor- 
tunity to  be  heard  is  afforded  the  landowner 
befojre  the  assessment  becomes  a  lien  against 
his  property.— (1912)  Soliah  v.  Heskin,  32  S. 
Ct.  103,  222  U.  S.  522,  56  L.  Ed.  294,  affirming 
judgment  (1908)  Same  ▼.  Cormack,  117  N.  W. 
125,  17  N.  D.  393. 

The  levy  of  maximum  tax  of  25  cents  per 
acre  for  preliminary  expenses  under  Rev.  St. 
Mo.  1909,  §  5538,  on  lands  within  a  drainage 
district,  held  not  to  take  property  of  landowners 
without  due  process  of  law  contrary  to  Const. 
U.  S.  Amend.  14.— Houck  v.  Little  River  Drain- 
age Dist,  36  S.  Ct.  58,  239  U.  S.  254,  60  U 
Ed.  266,  aflirming  judgment  154  S.  W.  739,  248 
Mo.  373. 

Taxing  for  preliminary  expenses  property 
within  drainage  district  under  Rev.  St.  Mo. 
1909,  S  5538,  does  not  take  property  without  due 
process  of  law  because  enacted  after  district  was 
organized  where  statute  then  in  force.  Laws 
Mo.  1905,  p.  190,  I  8252,  contemplated  such  a 
Uability.-Id. 

A  special  paving  assessment  under  Laws 
Md.  1912,  c.  688,  does  not  take  property  with- 
out due  process  of  law  because  special  benefits 
had  long  since  accrued. — Phillip  .Wagner,  Inc., 
V.  Leser,  36  S.  Ct.  66,  239  U.  S.  207,  60  L.  Ed. 
230,  affirming  judgment  Leser  v.  Wagner,  87  A. 
1040,  120  Md.  671. 

Intent  to  use  in  paving  other  streets  a  fund 
created  by  special  paving  assessment  under 
Laws  Md.  1912,  c.  688,  does  not  render  assess- 
ment contrary  to  due  process  of  law,  where  the 
assessment  was  for  a  benefit  formerly  conferred 
and  still  existing. — Id.  ' 

Notice  and  hearing  as  to  benefits  is  not  es- 
sential to  validity  under  due  process  of  law 
clause  of  Laws  Md.  1912,  c.  688,  directing  the 
assessment  by  the  front-foot  rule.— Id. 

Municipal  ordinance  establishing  a  tax  dis- 
trict where  boundary  line  after  running  on  a 
line  not  100  feet  back  from  the  street  jumped 
500  feet,  when  it  encountered  an  undivided 
tract,  and  that  on  the  opposite  side  of  the  street 
was  150  feet  or  240  feet  away,  violates  Const. 
Amend.  14.— Oast  Realty  &  Investment  Co.  v. 
Schneider  Granite  Co.,  36  S.  Ct  254,  240  U. 
S.  55,  60  L.  Ed.  523,  reversing  judgment  Schnei- 
der Granite  Co.  v.  Gast  Realty  &  Inv.  Co.,  168 
S.  W.  687,  259  Mo.  153  and  rehearing  denied 
Gast  Real^  &  Inv.  Co.  v.  Schneider  Granite 
Co.,  86  S.  Ct  400,  240  U.  S.  55.  60  L.  Ed.  526. 

Rev.  St.  Mo.  1909,  c.  102,  art.  7,  and  Laws 
Mo.  1911,  p.  373,  held  to  accord  landowners  an 
opportunity  to  be  heard  on  the  question  of  bene- 
fits from  the  establishment  of  a  road  district, 
so  that  they  were  not  denied  due  process  of  law 
under  Const.  Amend.  14.— Embree  v.  Kansas 
City  &JLlber^  Boulevard  Road  Dist,  36  S, 
C\t.  317,  240  U.  S.  242,  60  L.  Ed.  624,  affirm- 
ing judgment  Same  v.  Kansas  Qity  &  Liberty 


Boulevard  Road  Dist,  166  S.  W.  282,  257  Mo. 
593. 

The  opportunity  of  landowners  within  a  pro- 
posed district  to  be  heard  as  to  benefits,  afforded 
by  such  acts  is  no  less  sufficient  to  satisfy  the 
requirements  of  due  process  of  law.  because  the 
particular  road  to  be  improved  is  yet  to  be 
selected.— Id. 

Due  process  of  law  does  not  require  that  land- 
owners within  a  road  district  as  established  un- 
der Rev.  St  Mo.  1909.  c.  .102,  art  7,  and 
I^aws  1911,  p.  373,  be  afforded  a  hearing  upon 
the  question  whether  the  benefits  from  the  im- 
provement of  the  road  selected  will  be  in  accord 
with  the  created  ratings  fixed  by  the  statute. 
-Id. 

Due  process  of  law,  in  accordance  with 
Const.  Amend.  14,  is  accorded  to  landowners 
within  a  road  district  established  conformably 
to  the  general  law,  though  they  are  not  accorded 
a  hearing  when  their  lands  are  appraised,  where 
a  full  consideration  is  accorded  to  persons  ag- 
grieved by  a  suit  in  court— Id. 

Owners  of  property  sought  to  be  assessed  in 
curative  proceedings  are  not  entitled  under 
Const.  Amend.  14,  to  a  redetermination  of  as- 
sessments made  on  property  of  other  owners 
which  the^  accepted  and  paid. — St.  Louis  & 
Kansas  City  Land  Co.  v.  Kansas  City,  36  S. 
Ct  647,  241  U.  S.  419,  60  L.  Ed.  1072.  affirm- 
ing judgment  Kansas  (i!ity  v.  St  Ijonia  &  Kan- 
sas City  Land  Co..  169  S.  W.  62.  260  Mo.  395. 
There  is  nothing  in  federal  Constitution  to 
prevent  assessment  in  curative  proceedings  of 
property  omitted  from  the  original  proceeding. 
-Id. 

Owners  of  property  assessed  for  widening  of 
street  are  not  entitled  under  the  due  process 
clause  of  Const.  Amend.  14,  to  be  heard  in  cur* 
ative  proceedings  on  the  amount  of  awards  to , 
the  owners  of  property  condemned. — Id. 

^=:»291.  Constniotion    and    malntenanoe 
of  l&igl&^rays  and  brldsos. 

See  10  Cent.  Dig.  Const  Law,  H  870-876. 

The  expense  of  constructing  and  maintain- 
ing a  bridge  over  the  gap  in  a  railway  right  of 
way  made  by  the  municipal  construction  across 
it  of  a  waterway  with  footpaths  on  each  side 
used  for  public  recreation  may  be  cast  on  the 
railway  company  without  denying  it  the  due 
process  of  law  guaranteed  by  the  federal  Consti- 
tution.—Chicago.  M.  &  St.  F.  R.  Co.  V.  City  of 
Minneapolis,  34  S.  Ct  400.  232  U.  S.  430,  58 
L.  Ed.  671,  affirming  judgment  133  N.  W.  169, 
115  Minn.  460. 

^=:»292.  Begnlation  of  nse  of  stveets  and 
oilier  Mgl&ways* 

See  10  Cent  Dig.  Const  Law.  §  807. 

Com  p.  Laws  Utah,  |  2087,  making  any 
one  who  drives  a  herd  of  horses,  mules,  etc., 
over  a  public  highway  constructed  on  a  hill- 
side liable  for  damages  by  such  animals  in  de- 
stroying the  banks  or  rolling  rocks  into  the 
highway,  does  not  deprive  the  persons  to  which 
it  applies  of  property  without  due  process  of 
law.— Jone#j  v.  Brim,  17  S.  Ct  282,  165  U.  S. 
180,  41  L.  Ed.  677. 

An  ordinance  prohibiting  the  moving  of  any 
building  upon  or  across  the  streets  without  the 
written  permission  of  the  mayor  or  president 
of  the  city  council,  or,  in  their  absence,  of  a 
councilor,  does  not  operate  as  a  denial  of  due 
process  of  law. — Wilson  v.  Eureka  City,  19  S. 
Ct  317,  173  U.  S.  32,  43  L.  Ed.  603. 

A  municipal  ordinance  prohibiting  the  use 
of  advertising  trucks,  vans,  or  wagons  in  the 
city  streets  does  not  deprive  a  stage  coach  com- 
pany  of  its  property  without  due  process  of 
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law.— (1911)  Fifth  Ave.  Coach  Co.  v.  City  of 
New  York,  31  S.  Ct.  70&,  221  U.  S.  467,  55 
L.  Ed.  815,  affirming  decree  (1909)  86  N.  E. 
824,  194  N.  Y.  19,  21  L.  R.  A.  (N.  S.)  744.  16 
A.  &  E.  Ann.  Cas.  695,  which  affirms  (1908) 
110  N.  Y.  S.  1037,  which  affirms  111  N.  Y.  S. 
759. 

Property  of  telegraph  company  accepting 
provisions  of  Act  July  24,  1866,  giving  right  to 
construct  line  over  post  roads,  is  not  taken 
without  due  process  of  law,  by  municipal  or- 
dinance requiring*  reservation  upon  the  poles 
for  positions  for  the  city's  wires  under  certain 
conditions.— (1912)  Western  Union  Tel.  Co,  v. 
City  of  Richmond,  32  S.  Ct.  449,  224  U.  S.  160, 
56  L.  Ed.  710,  affirming  decree  (C.  C.  1909) 
178  F.  310.' 

Neither  the  contract  nor  due  process  ol  law 
clause  of  the  federal  Constitution  prevents  a 
municipality  from  forbidding  a  railroad,  through 
whose  acquiescence  a  part  of  its  right  of  way 
through  a  city  has  become  the  city's  principal 
business  street,  to  shift  cars  on  the  tracks  lying 
in  the  heart  of  the  city  except  during  specified 
hours,  or  permit  cars  to  stand  there  for  more 
than  five  minutes  and  by  requiring  the  tracks 
to  conform  to  the  street  grade  and  the  spaces 
between  the  rails  to  be  filled  in  except  at  street 
intersections. — Atlantic  Coast  Line  R.  Co.  v. 
City  of  Goldsboro,  34  S.  Ct.  364,  232  U.  S. 
548,  58  L.  Ed.  721,  affirming  decree  71  S.  E. 
.   514,  155  N.  C.  356. 

^=>293.  Regulation  of  keeping  and  use 
of  animals. 

See  10  Cent.  Dig.  Const.  Law,  Sfi  812-814; 

A  municipal  ordinance,  adopted  under  leg- 
islative authority,  forbidding  the  establishment 
or  maintenance  of  a  dairy  or  cow  stable  within 
the  city  limits  without  having  received  permis- 
sion so  to  do  from  the  municipal  assembly  by 
a  proper  ordinance,  is  not  a  denial  of  due  pro- 
cess of-  law. — Fischer  v.  City  of  St.  Louis,  24 
S.  Ct.  673,  194  U.  S.  361,  48  L.  Ed.  1018; 
Schefe  v.  Same,  24  S.  Ct.  676,  194  U.  S.  373, 
48  L.  Ed.  1024.  ' 

$=>295.  Prohibition    of    trade    or    bnsi- 
nesa. 

See  10  Cent.  Dig.  Const.  Law.  §  841. 

Act  Kan.  Feb.  19,  1881,  prohibiting  the 
manufacture  and  sale  of  intoxicating  liquors, 
except  for  certain  purposes,  does  not  deprive 
persons  of  life,  liberty,  or  property  without  due 
process  of  law,  although  such  persons  have  been 
engaged  in  the  business  of  brewing  beer  prior  to 
the  passage  of  the  act,  and  own  property  pecul- 
iarly adapted  to  such  business. — ^Mugler  v. 
Kansas,  123  U.  S.  623,  8  S.  Ct.  273,  31  L.  Ed. 
205,  affirming  decree  29  Kan.  252,  44  Am.  Rep. 
634. 

Act  Kan.  March  7,  1885,  amendatory  of 
Act  Feb.  19,  1881,  prohibiting  the  manufacture 
or  sale  of  intoxicating  liquors,  except  for  cer- 
tain purposes,  and  providing  for  certain  pro- 
ceedings for  the  abatement  of  places  where  liq- 
ours  are  sold  contrary  to  law,  and  for  the  de- 
struction of  the  liquors  and  property,  does  not 
deprive  persons  of  property  without  due  process 
of  law.— Id. 

Code  Iowa,  tit.  11,  §  6,  as  amended  by  Acts 
1884,  c.  143,  §§  1523-1530,  1543,  which  pro- 
hibit the  manufacture  or  sale  of  intoxicating 
liquors  within  that  state,  except  for  mechanical 
me<1icinal,  culinary,  or  sacramental  purposes, 
and  provide  for  the  abatement  of  the  unlawful 
sale  or  manufacture  as  a  nuisance,  does  not 
deprive  the  owners  of  property  used  for  the  un- 
lawful manufacture  or  sale  of  intoxicating  liq- 
ours  of  their  property  without  "due  process  of 
law,"  within  the  meaning  of  Const.  U.  S. 
Amend.  14.— Kidd  v.  I'earson,  128  U.  S.  1,  9 
S.  Ct.  6.  32  L.  Ed.  346. 


An  Ohio  corporation,  engaged  in  the  manu- 
facture and  sale  of  oleomargarine  within  the 
state  of  Ohio,  is  not  deprived  of  its  property 
without  due  process  of  law  by  the  statutes  of 
that  state  which  forbid  the  manufacture  or  sale 
of  any  oleomargarine  which  contains  any  color- 
ing matter,  although  by  the  Ohio  statutes  harm- 
less coloring  matter  may  be  used  in  butter. 
Judgment,  State  v.  Capital  City  Dairy  Co.,  57 
N.  E.  62,  62  Ohio  St.  350,  57  L.  R.  A.  181, 
affirmed.— Capital  City  Dairy  Co.  v.  State  of 
Ohio,  22  S.  Ct  120.  183  U.  S.  238.  46  L.  Ed. 
171. 

No  individual  has  such  a  vested  right  to 
trade  with  foreign  nations  as  precludes  Con- 
gress, in  the  exercise  of  its  plenary  power  to 
regulate  foreign  commerce,  from  prohibiting,  by 
the  Tea  Inspection  Act  March  2,  1897,  c.  358, 
29  Stat  604  [U.  S.  Comp.  St  1901,  p.  3194], 
on  considerations  of  public  policy,  the  importa- 
tion of  teas  inferior  to  the  government  stand- 
ards, on  the  theory  that  the  importer  is  there- 
by deprived  of  his  property  without  due  process 
of  law.— Buttfield  v.  Stranahan,  24  S.  Ct.  349, 
192  U.  S.  470.  48  L.  Ed.,  525;  Same  v.  Bid- 
well,  24  S.  Ct.  356,  192  U.  S.  498,  48  L.  Ed. 
536;  Same  v.  United  States,  24  S.  Ct  356, 
192  U.  S.  499,  48  L.  Ed.  537. 

Assuming  that  no  opportunity  T«fas  afforded 
by  Tea  Inspection  Act  March  2,  1897.  c.  358, 
29  Stat  604  [U.  S.  Comp.  St  1901,  p.  3194], 
to  an  importer  of  teas  for  a  hearing  with  ref- 
erence to  the  establishing  of  government  stand- 
ards of  purity  quality,  and  fitness  for  consump- 
tion, or  on  the  question  whether  his  tea  should 
be  rejected  as  not  entitled  to  admission  into 
the  United  States  because  inferior  to  the  stand- 
ards, the  statute  is  not  thereby  rendered  objec- 
tionable as  a  denial  of  due  process  of  law. — Id. 

The  proprietor  of  an  existing  billiard  room 
is  not  deprived  of  his  property  without  due  pro- 
cess of  law,  by  ordinance  prohibiting  the  keep- 
ing of  billiard  tables  for  hire. — Murphy  v.  Peo- 
le  of  State  of  California,  32  S.  Ct  697,  225  U. 
5.  623,  56  L.  Ed.  1229,  41  L.  It  A.  (N.  S.)  153. 

Local  sales  of  malt  liquors  may  be  forbidden 
by  the  state  under  itft  police  power,  as  is  done 
by  Laws  Misa  1908.  c.  115,  without  infringing 
prohibition  of  Const  U.  S.  Amend.  14,  against 
taking  liberty  or  property  without  due  process 
of  law.— Purity  Extract  &  Tonic  Co.  -v.  Lynch, 
33  S.  Ct.  44,  226  U.  S.  192.  57  L.  Ed.  184, 
affirming  judgment  56  So.  316,  100  Miss.  650. 

Prohibiting  the  sale  by  itinerant  venders 
of  any  drugs  intended  for  the  treatment  of  dis- 
ease or  injury  under  Act  No.  49,  of  1894,  La., 
fi  12,  does  not  violate  the  due  process  of  law 
clause  of  the  fourteenth  amendment,  although 
the  sale  by  other  persons  is  permitted. — Baccus 
v.  State  of  Louisiana,  34  S.  Ct  439,  232  U.  S. 
334,  58  L.  Ed.  627. 

Manufacture  of  beer  in  a  dry  county  for 
use  in  starting  refermentation  of  other  beer  on 
hand  when  Pub.  Acts  Mich.  1889,  No.  207,  be- 
came operative  in  that  county,  may  be  made  a 
criminal  offense  by  that  statute  without  depriT- 
ing  brewers  of  their  property  without  due  pro- 
cess of  law.— Eberle  v.  People  of  State  of  Mich- 
igan, 34  S.  Ct.  464,  232  U.  S.  700,  58  L.  Ed. 
803,  afflnning  judgment  People  v.  Eberle,  133  N. 
W.  519,  167  Mich.  477. 

^=9296.   Regulation  of  trade  ot  business 
in  general. 

See  10  Cent  Dig.  Const.  Law.  §9  826-838.  840-846. 

A  municipal  ordinance,  prohibiting,  within 
defined  territorial  limits,  washing  and  ironing 
in  public  laundries  from  10  o'clock  ar* night  to 
6  in  the  morning,  is  a  purely  police  regula- 
tion, and  is  therefore  not  in  violation  of  the 
fourteenth  amendment  of  the  United  States  con- 
stitution, declaring  that  no  state  shall  deprive 
any  person  of  liberty,  without  due  process  of 
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law.— Barbier  v.  Connolly,  113  U.  S.  27,  6  S. 
Ct  357,  28  L.  Ed.  923. 

Act  Pa.  May  21,  1885,  provides  that  no  per- 
son shall  manufacture  out  of  any  compound  oth- 
er than  that  produced  from  unadulterated  milk 
or  cream  any  article  designed  to  take  the  placte 
of  butter  or  cheese,  nor  shall  sell,  or  offer  for 
sale,  or  have  in  his,  her,  or  their  possession 
with  intent  to  sell,  the  same  as  an  article  of 
food;  and  declares  void  all  contracts  made  in 
violation  of  it,  and  subjects  the  offender  to  a 
penalty  recoverable  in  an  action  of  debt,  and 
also  to  a  criminal  prosecution.  Held,  that  the 
act  is  a  valid  exercise  of  the  police  power  for 
the  protection  of  liealth.— Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  8  S.  Ct  992,  1257,  32  L. 
Ed.  253,  affirming  judgment  114  Pa.  St.  265, 
7  AtL  913,  60  Am.  Rep.  350:  Walker  v.  Same, 
127  U.  S.  699,  8  S.  Ct  997.  32  L.  Ed.  261. 

The  Texas  law  (2  Sayles'  Civ.  St.  p.  124, 
art  3226a,  f  4)  requiring  an  applicant  for  a 
liquor  license  to  execute  In  advance  a  bond  pay- 
able to  the  state,  conditioned  that  he  will  not 
sell  liquor  to  any  person  after  having  been 
notified  by  an  officer  or  by  certain  relatives  of 
such  person  not  to  do  so,  any  of  whom  are 
authorized  to  sue  on  the  bond  in  case  of  a 
breach,  and  further  imposing  a  state  and  coun- 
ty occupation  tax,  and  requiring  payment  of  all 
taxes  a  year  in  advance,  is  not  in  conflict  with 
the  fourteenth  amendment  of  the  constitution  of 
the  United  States,  providing  that  no  state  shall 
deprive  any  citizens  of  property  without  due 
process  of  law. — Giozza  v.  Tiernan,  148  U.  S. 
657,  13  S.  Ct  721,  37  L.  Ed.  599. 

Const.  U.  S.  Amend,  art  14,  is  not  violated 
by  the  prohibition  of  St  Mass.  1894,  c.  522,  § 
98.  against  negotiating  and  transacting  unlaw- 
ful insurance  with  a  foreign  insurance  company 
not  admitted  to  do  business  in  Massachusetts, 
under  which  a  licensed  insurance  broker  who, 
as  local  agent  of  New  York  in^rance  brokers, 
secured  authority  from  a  Boston  shipbuilder  to 
place  insurance  upon  a  vessel  in  process  of 
construction  in  a  Boston  shipyard,  may  be  con- 
victed of  a  violation  of  this  section,  where  he 
delivered  to  such  builder  a  policy  of  insurance 
on  such  vessel,  issu^  by  an  insurance  company 
not  admitted  to  do  business  in  Massachusetts 
which  he  had  received  by  mail  from  the  New 
York  brokers.  Judgment,  Commonwealth  v. 
Nutting,  55  N.  E.  895,  175  Mass.  154,  78  Am. 
St  Rep.  483,  affirmed.— Nutting  v.  Common- 
wealth of  Massachusetts,  22  S.  Ct.  238,  183  U. 
S.  553,  46  L.  Ed.  324. 

An  arbitrary  interference  with  property 
rights  protected  by  Const.  U.  S.  Amend.  14, 
which  cannot  be  justified  as  an  exercise  of  the 
police  power,  results  from  the  narrowing,  by 
municipal  ordinance,  of  the  limits  within  which 
gasworks  may  be  erected  and  maintained,  so  as 
to  include  within  the  prohibited  territory  prop- 
erty purchased  for  that  purpose  within  the  dis- 
trict wherein  the  erection  of  such  works  \;'as 
then  permitted,  and  on  which  such  erection  was 
then  proceeding  in  compliance  with  an  existing 
ordinance  and  a  permit  of  the  board  of  fire  com- 
missioners, where  such  change  was  not  demand- 
ed by  the  public  welfare,  and  seems  rather  to 
have  been  actuated  by  a  purpose  to  perpetuate 
a  monopoly  enjoyed  by  a  gas  company  whose 
works  were  still  within  the  privileged  district. 
—Dobbins  v.  City  of  Los  Angeles,  25  S.  Ct.  18, 
195  U.  8.  223,  49  L.  Ed.  169,  reversing  judg- 
ment 72  P.  970,  139  Cal.  179,  96^  Am.  St 
Eep.  95 ;  Daly  v.  Elton,  25  S.  Ct.  22,  195  U.  S. 
242,  49  L.  Ed.  177,  reversing  judgment  In  re 
Daly,  72  P.  1097,  139  CaL  216. 

A  foreign  life  insurance  company  doing 
business  in  Missouri  is  not  deprived  of  its  lib- 
erty or  property  without  due  process  of  law  by 
Rev.  St.  Mo.  §  7890,  which  cuts  off  any  defense 


b^  a  life  insurance  company,  domestic  or  for- 
eign, based  upon  the  faults  and  fraudulent  state- 
ments in  the  application,  unless  the  matter  mis- 
represented in  the  judgment  of  the  jury  actually 
contributed  to  the  death  of  the  insured.— North- 
western Nat.  Life  Ins.  Co.  v.  Riggs.  27  S.  Ct. 
126,  203  U.  S.  243,  51  L.  Ed.  168,  7  Ann.  Cas. 
1104. 

A  domestic  corporation  whose  principal  of- 
fice and  works  are  outside  the  state  is  not  de- 
prived of  its  liberty  and  property  without  due 
process  of  law  by  Acts  W.  Va.  1905,  c.  39,  re- 
quiring every  foreign  and  nonresident  domestic 
corporation  to  appoint  the  State  Auditor  to  ac- 
cept service  of  process,  and  exacting  an  annual 
fee  of  $10  for  his  services,  although  the  prior 
laws  left  it  to  the  corporation  to  appoint  an  at- 
torney for  that  purpose.— St.  Mary's  Franco- 
American  Petroleum  Co.  v.  State  of  West  Vir- 
ginia, 27  S.  Ct  132,  203  U.  S.  183,  51  L.  Ed. 
144. 

An  owner  of  sheep  is  not  deprived  of  his 
property  without  due  process  of  law  by  Rev. 
St  Idaho,  §§•  1210,  1211,  under  which  damages 
may  be  recovered  from  him  for  permitting  his 
sheep  to  graze  on  the  public  domain  within  two 
miles  of  a  dwelling  house.— Bacon  v.  Walker, 
27  S.  Ct.  289,  204  U.  S.  311,  51  L.  Ed.  499, 
affirming  judgment  Walker  v.  Bacon  (Idaho, 
1905)  81  P.  155;  Bown  v.  Walling,  27  S.  Ct. 
292,  20i  U.  S.  320,  51  L.  Ed.  503.  affirming 
judgment  Walling  v.  Bown  (1904)  76  P.  318,  9 
Idaho,  740. 

Property  rights  of  the  lessee  in  possession 
of  a  race  course  are  not  taken  without  due  pro- 
cess of  law  by  a  state  statute  compelling  it  to 
recognize  its  own  tickets  of  admission  in  the 
hands  of  persons  who  are  not  at  the  time  under 
the  influence  of  liquor,  or  boisterous  in  conduct, 
or  of  lewd  or  immoral  character.  Judgment, 
Greenberg  v.  Western  Turf  Ass'n  (1005)  82 
P.  684,  148  Cal.  126,  affirmed.— Western  Turf 
Ass'n  V,  Greenberg,  27  S.  Ct.  384,  204  U.  S. 
359,  51  L.  Ed.  520. 

Due  process  of  law  is  not  denied  retail 
dealers  by  the  provisions  of  Gen.  St.  Conn. 
1902,  §1  4868,  4869,  avoiding,  as  against  cred- 
itors, sales  in  bulk,  unless  notice  of  intention 
to  make  such  sale  be  recorded  seven  days  before 
its  consummation,  but  such  statute  is  a  valid 
exercise  of  the  police  power  of  the  state.  Judg- 
ment (1907)  Young  v.  Lemieux,  65  A.  436,  79 
Conn.  434,  affirmed. — Lemieux  v.  Young,  29  S. 
Ct  174,  211  U.  S.  489,  53  L.  Ed.  295. 

The  prohibition  against  drumming  and  so- 
liciting business  or  patronage  upon  railwav 
trains  and  premises  of  common  carriers,  which 
is  made  by  Act  Ark.  April  30,  1907  (Acte  1907, 
p.  553),  does  not  offend  against  the  due  process 
of  law  clause  of  the  federal  O)nstitution.  Judg- 
ment (1908)  108  S.  W.  838,  affirmed.— Williams 
v.  State  of  Arkansas,  30  S.  Ct  493,  217  U.  S, 
79,  54  L,  Ed.  673,  18  Ann.  Cas.  865. 

The  Michigan  sales  in  bulk  act  (Pub.  Acts 
1905,  No.  223),  avoiding  as  against  creditors 
sales  in  bulk  otherwise  than  in  the  regular 
course  of  business,  unless  an  inventory  is  made 
at  least  five  days  before  the  sale,  and  the  pur- 
chaser receives  a  list  of  the  seller's  creditors 
and  notifies  them  of  the  proposed  sale  personal- 
ly, or  by  registered  mail,  at  least  five  days  be- 
fore its  consummation  and  making  a  purchaser 
in  conforming  to  the  statute  a  receiver  for  the 
benefit  of  the  seller's  creditors,  is  a  valid  exer- 
cise of  the  police  power,  and  does  not  deny  due 
process  of  law. — Kidd,  Dater  &  Price  Co.  v. 
Musselman  Grocer  Co.,  30  S.  Ct.  606.  217  U.  S. 
461,  54  L.  Ed.  839,  affirming  judgment  Mussel- 
man  Grocery  Co.  v.  Kidd,  Dater  &  Price  Co. 
(1908)  115  N.  W.  409.   151  Mich.  478. 

Making  criminal  any  deduction  by  the  pur- 
chaser from  the  actual  weight  of  grain,  seed, 
bay,  or  coal  under  a  claim  of  right  by  reason  of 
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any  custom  or  rale  of  a  board  of  trade,  as  is 
done  by  Act  June  8,  1900  (Acts  Mo.  1909,  p. 
519),  does  not  take  property  without  due  pro- 
cess of  law.— (1911)  House  v.  Mayes,  31  S.  Ct. 
234,  219  U.  S.  270.  55  L.  Ed.  213,  affirming 
judgment  (1910)  127  S.  W.  305.  227  Mo.  617. 

A  landowner  engaged  in  collecting  and 
vending  as  a  separate  commodity  the  carbonic 
acid  gas  contained  in  natural  mineral  waters 
existing  in  a  common  underground  reservoir  is 
not  deprived  of  his  property  without  due  pro- 
cess of  law,  contrary  to  0>nst.  U.  S.  Amend. 
14,  by  the  provisions  of  Laws  N.  T.  1908,  c. 
429,  which,  as  construed  by  the  state  courts, 
forbid  him  from  pumping  or  otherwise  artifi- 
cially drawing,  by  means  of  wells  on  his  propr 
erty,  unnatural  quantities  of  such  waters  from 
the  common  source  of  supply,  and  wasting  them 
to  the  injury  or  impairment  of  the  rights  of 
other  proprietors.— (1911)  Lindsley  v.  Natural 
Carbonic  Gas  Co.,  31  S.  Ct.  337,  220  U.  S. 
61,  55  Im  Ed.  369,  Ann.  Cas.  1912C,  160,  af- 
firming decree  (C.  0.  1909)  170  F.  1023. 

The  property  of  a  savings  bank  is  not 
taken  without  due  process  of  law  by  Laws 
Mass.  1907,  c.  340,  providing  that  deposits 
which  have  remained  inactive  and  unclaimed 
for  thirty  years,  where  the  claimant  is  un- 
known or  the  depositor  cannot  be  found,  shall  be 
paid  to  the  treasurer  and  receiver  general,  to  be 
neld  by  him  as  trustee  for  the  true  owner  or 
his  legal  representatives.— (1911)  Provident  In- 
stitution for  Savings  in  Town  of  Boston  v. 
Malone.  31  S.  Ct.  661,  221  U.  S.  660,  55  L. 
Ed.  899,  34  L.  R.  A.  (N.  S.)  1129,  affirming 
judgment  (1909)  Malone  v.  Provident  Institu- 
tion for  Savings  in  Boston,  86  N.  E.  912,  201 
Mass.  23. 

Making  invalid  against  the  employer  assign- 
ments of,  or  orders  for,  wages  to  be  earned 
in  the  future,  unless  recorded,  accepted  in  writ- 
ing by  the  employer,  and  accompanied  by  the 
written  consent  of  the  wife  of  the  employ^,  as 
is  done  by  Lavra  Mass.  1908,  c.  605,  §}  7,  8,  is 
a  valid  exercise  of  the  police  power,  and  does 
not  deny  the  assignee  due  process  of  law. — 
(1911)  Mutual  Loan  CJo.  v.  Martell,  32  S.  Ct. 
74,  222  U.  S.  225,  56  L.  Ed.  175,  Ann.  Cas. 
1913B,  529,  affirming  judgment  86  N.  E.  916, 
200  Mass.  482. 

Fixing  by  ordinance  the  weight  of  the  stand- 
ard loaf  of  bread  to  be  sold  in  a  city  at  one 
pound,  and  prohibiting  selling  of  loaves  not  up 
to  weight,  or  of  a  specified  fractional  part  or 
multiple  of  such  loaf,  is  not  such  an  unreason- 
able exercise  of  the  police  power  as  to  render 
the  ordinance  void  under  Const.  U.  S.  Amend. 
14,  prohibiting  the  taking  of  property  without 
due  process  of  law. — Schmidlnger  v.  City  of 
Chicago.  33  S.  Ct  182,  226  U.  S.  578,  57  L. 
Ed.  364,  Ann.  Cas.  1914B,  284,  affirming  judg- 
ments 90  N.  E.  369,  243  III  167,  and  92  N.  E. 
244,  245  111.  317. 

A  safe  deposit  company  is  not  charged  with 
a  duty,  without  due  process  of  law,  by  Inher- 
itance Tax  Law  111.  July  1,  1909  (Laws  1909, 
p.  316)  f  9,  providing  that  the  contents  of  a 
safe  depoeit  box  shall  not  be  removed  until  after 
a  specified  notice  to  the  Attorney  General  and 
State  Treasurer^  and  not  then  except  on  the 
rendition  of  sufficient  of  the  assets  to  pay  the 
inheritance  tax. — National  Safe  Deposit  Co.  v. 
Stead,  34  S.  C^  209,  232  U.  S.  58,  58  L.  Ed. 
904,  affirming  judgment  95  N.  E.  973,  250  lU. 
584,  Ann.  Cas.  1912B,  430. 

Prohibiting  a  safe  deposit  company  from  per- 
mitting the  removal  of  the  contents  of  a  safe 
deposit  box  after  the  death  of  the  renter  with- 
out retaining  assets  sufficient  to  pay  the  in- 
heritance tax,  as  is  done  by  Act  111.  July  1, 
1909  (Laws  1909,  p.  316)  §  9,  does  not  deprive 
the  company  of  its  property  without  due  pro- 
cess of  law.— Id. 


Application  to  a  combination,  which  has 
benefited  instead  of  injured  the  public,  of  the 
prohibitions  of  Rev.  St.  Mo.  1909,  |  10301,  and 
Rev.  St.  1899,  |  8966,  against  combinations 
lessening  competition,  does  not  render  such  leg- 
islation repugnant  to  Const.  U.  S.  Amend.  14, 
as  arbitrarily  linxiting  the  right  of  contract- 
International  Harvester  Co.  v.  State  of  Missou- 
ri ex  inf.  Attorney  General,  34  S.  Ct.  859,  234 
U.  S.  199,  58  L.  Ed.  1276,  52  L.  R.  A.  (N.  S.) 
525,  affirming  judgment.  State  ex  inf.  Major  v. 
International  Harvester  Co.  of  America,  141 
S.  W.  672,  237  Mo.  369. 

The  nonforfeiture  provisions  of  Rev.  St 
Mo.  1899,  §1  5856-5859,  7897-7900,  cannot, 
without  denying  the  right  of  freedom  to  contract, 
given  by  Const  U.  S.  Amend.  14,  be  applied  to 
invalidate  a  loan  agree -nent  made  in  New  York 
between  a  life  insurance  corporation  of  that 
state  and  the  beneficiary,  a  resident  of  New 
Mexico,  and  the  settlement  effected  in  New  York 
under  such  agreement  in  conformity  to  the  New 
York  laws,  though  the  original  contract  was 
made  in  Missouri,  and  though  its  laws  provided 
that  such  companv  should  be  subject  to  the  laws 
of  Missouri  as  if  it  were  a  domestic  corpora- 
tion.—New  York  Life  Ins.  Co.  v.  Head,  84  S. 
Ct.  879,  234  U.  S.  149,  58  L.  Ed.  1259.  revers- 
ing  judgment  Head  v.  New  York  Life  Ins.  Co., 
147  S.  W.  827,  241  Mo.  403;  New  York  Life 
Ins.  Co.  V.  Head,-  34  S.  Ct  883,  234  U.  S.  166, 

58  L.  Ed.  1266. 

A  foreign  life  insurance  company  is  not  de- 
nied due  process  of  law,  within  Const  U.  S. 
Amend.  14,  because  the  state  insurance  com- 
missioner, in  his  discretion,  under  Act  S.  C. 
March  8,  1910  (26  St  at  Large,  p.  774)  |  13, 
has  refused  to  accept  bond  of  surety  company 
on  insurance  company's  application  for  a  li- 
cense.— State  of  South  Carolina  ex  rel.  Phoenix 
Mut  Life  Ins.  Co.  v.  MoMaster,  35  S.  Ct  504, 
237  U.  S.  63,  <S9  L.  Ed.  839,  affirming  judg- 
ment State  ex  rc^  Phoenix  Mut.  Life  Ins.  Co. 
V.  Same,  77  S,  £.  401,  94  S.  C.  379. 

An  ordinance  making  it  unlawful  to  conduct 
a  livery  stable  within  a  designated  area  held 
not  violative  of  the  fourteenth  amendment  to 
the  federal  Constitution.— Rein  man  v.  City  of 
Littie  Rock,  35  S.  Ct  511,  237  U.  S.  171,  59 
L.  Ed.  900,  affirming  judgment  City  of  Little 
Rock  V.  Reinman,  155  S.  W.  105,  107  Ark. 
174. 

Requiring  managers  of  corporation  organis- 
ed prior  to  ISOO-  to  make  affidavit  prescribed  by 
Rev.  St  Mo.  1909,  |  10322,  as  to  nonparticipa- 
tion  in  any  combination,  etc.,  is  not  inconsistent 
with  due  process  of  law,  though  statute  pre- 
scribes a  form  of  affidavit  stating  the  year  tm 
**19 — ,'*  as  the  year  of  incorporation,  with  in- 
structions that  no  changes  shall  be  made.— > 
Mallinckrodt  Chemical  Works  v.  State  of  Mis- 
souri ex  reL  Jones,  35  S.  Ct  671,  238  U.  S.  41, 

59  L.  Ed.  1192,  affirming  judgment  State  ex  reL 
Jones  V.  Mallinckrodt  Chemical  Works,  15d  S. 
W.  967,  249  Mo.  702. 

Corporations  doing  business  In  St  Loois. 
which,  under  laws  of  Missouri,  is  not  a  part  oc 
any  county,  required  to  make  affidavit  by  Rev. 
St  Mo.  1909,  I  10322,  of  nonparticipation  in 
trust  combinations,  is  not  denied  due  process  of 
law,  though  the  affidavit  has  a  jurat  in  a  coun- 
ty, since  section  8057  provides  that  the  word 
**county"  shall  be  construed  to  include  St 
Louis. — Id. 

A  city  ordinance  prohibiting,  as  a  police 
measure,  brickmaking  within  a  designated  area, 
does  not  take,  without  due  process  of  law,  land 
of  an  owner  within  the  prohibited  district  con- 
taining deposits  suitable  for  brickmaking,  which 
cannot  be  profitably  manufactured  elsewhere.— 
Hadacheck  v.  Sebastian,  36  S.  Ct  143,  239  U. 
S.  394,  60  L.  Ed.  348,  affirming  judgment  Ex 
parte  Hadacheck,  132  P.  584»  166  CaU  410. 
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There  is  no  such  uncertainty  in  requirement 
<rt  Rev.  St.  Neb.  1913,  f  3104,  that  innkeepers 
in  case  of  fire  shall  do  all  in  their  power  to  save 
guests  as  to  render  the  statute  invalid  under 
Const.  Amend.  14,  as  wanting  in  due  process  of 
law.— Miller  v.  Strahl,  36  S.  Ct.  147,  ^9  U.  S. 
426,  60  L.  Ed.  364,  affirming  judgment  Strahl 
▼.  Miller,  151  N.  W.  952,  97  Neb.  820. 

Act  Aug.  23,  1912,  amendatory  of  Food  and 
Drugs  Act,  I  8,  denouncing  as  misbranding  false 
statements  as  to  curative  properties  of  drugs, 
is  not  so  uncertain  as  to  deny  due  process  of 
law  in  violation  of  Const.  Amend.  5. — Seven 
Cases  V.  United  States,  36  S.  Ct  190,  239  U.  S. 
510,  60  L.  Ed.  411. 

Laws  N.  D.  1911,  p.  355,  prohibiting  the 
sale  of  lard  not  in  bulk  unless  put  up  in  pack- 
ages of  specified  weights,  is  not  repugnant  to 
Const.  Amend.  14.  as  denying  due  process  of 
law.— Armour  &  Co.  v.  State  of  North  Dakota, 
36  S.  Ct.  440.  240  U.'  S.  510,  60  L.  Ed.  771 
affirming  judgment  State  v.  Armour  &  Co.,  145 
N.  W.  1033,  27  N.  D.  177. 

^=»297.  Renlatioii     of     railroads     and 
ouier  carriers. 

See  10  Cent.  Dig.  Const  Law.  88  882-984. 

Code  1873,  |  1289,  providing  that,  where 
a  railway  company  fails  to  fence  its  road,  it 
shall  be  liable  to  the  owner  of  any  stock  killed 
or  injured  by  reason  of  the  want  of  such  fence, 
for  the  amount  of  the  damage,  unless  the  same 
was  caused  by  the  willful  act  of  the  owner,  and 
that,  if  the  company  neglects  to  pay  the  damage 
within  a  certain  time,  the  owner  shall  be  enti- 
tled to  recover  double  the  amount  of  damage, 
is  not  in  conflict  with  the  constitution,  which 
prohibits  the  deprivation  of  property  without 
due  process  of  law. — ^Minneapdiis  &  St.  L.  By. 
Co.  V.  Beckwith,  129  U.  S.  26,  9  S.  Ct.  207,  32 
L.  Ed.  685. 

Pub.  Acts  Conn.  1889,  c.  220,  authorizing 
the  railroad  commissioners  to  order  any  railroad 
company,  if  in  their  opinion  Its  financial  condi- 
tion will  warrant,  to  remove  a  dangerous  grade 
crossing,  and  imposing  the  expense  on  the  com- 
pany in  certain  cases,  does  not  amount  rj  a  tak- 
ing of  property  without  due  process,  when  the 
mode  provided  for  ascertaining  such  result  is 
suited  to  the  nature  of  the  case,  and  not  merely 
arbitrary  and  capricious. — ^New  York  &  N.  E.  R. 
Co.  ▼.  Town  of  Bristol,  151  U.  S.  556,  14  S. 
Ct.  437,  38  L.  Ed.  269,  affirming  judgment  62 
Conn.  527,  26  AtL  122. 

A  state  statute  forbidding  the  heating  of 
passenger  cars  by  stoves  (Laws  N.  T.  1887,  c. 
616)  does  not  deprive  the  companies  of  prop- 
erty without  due  process  of  law. — New  York, 
N.  H.  &  H.  R.  Co.  V.  People  of  the  State  of 
New  York,  17  S.  Ct  418.  165  U.  S.  628,  41  L. 
Ed.  853. 

Railroad  companies  are  not  deprived  of 
property  without  due  process  of  law  by  a  de- 
cision compelling  them  to  furnish  track  con- 
nections where  the  roads  intersect,  when  this 
is  a  reasonable  exercise  of  the  power  of  regu- 
lation in  favor  of  the  interests  and  for  the 
accommodation  of  the  public,  and  does  not,  re- 
gard being  had  to  the  facts,  unduly,  unfairly, 
or  improperly  affect  the  pecuniary  rights  or 
interests  of  the  railroad  companies,  notwith- 
standing the  fact  that  they  may  be  required 
to  exeicise  the  power  of  eminent  domain  and 
incur  a  comparatively  small  expense.  Judg- 
ment. Jacobson  v.  Wisconsin,  M.  &  P.  R.  Co., 
74  N.  W.  893.  71  Minn.  519,  40  L.  R.  A.  389, 
70  Am.  St.  Rep.  358,  affirmed.— Wisconsin,  M. 
A  P.  R.  Co.  V.  Jacobson,  21  S.  Ct  115,  179 
U.  8.  287,  45  L.  Ed.  194. 

Due  process  of  law  is  not  denied  a  street 
railway  company  by  an  order  of  the  commis- 
sioner of  railroads,  made  and  issued  under  Pub. 


'Acts  Mich.  1893,  No.  171,  |  5,  requiring  such 
street  railway  company  to  pay  one-balf  of  the 
expense  of  constructing  and  maintaining  safety 
appliances  at  a  grade  crossing  of  a  steam  rail- 
road, which  was  not  built  until  after  the  street 
railway  had  been  constructed.  Judgment,  De- 
troit Ft  W.  A  B.  I.  Ry.  V.  Commissioner  of 
Railroads,  86  N.  W.  84i,  127  Mich.  219,  62 
L.  R.  A.  149,  affirmed.— Detroit  Ft  W.  &  B. 
I.  Ry.  V.  Osborn,  23  S.  Ct  540,  189  U.  S.  383, 
47  L.  Ed.  860. 

An  order  of  the  North  Carolina  Corpora- 
tion Commission,  requiring  the  Atlantic  Coast 
Line  Railroad  Company  to  restore  the  connec- 
tion at  Selma  with  a  train  of  the  Southern 
Railway  Company,  which  afforded  the  principal 
means  of  travel  between  the  eastern  and  west-  ^ 
em  parts  of  the  state,  is  not  so  arbitrary  and 
unreasonable  as  to  amount  to  a  denial  of  due 
process  of  law,  if  other  connections  are  inade- 
quate for  the  public  convenience,  although  com- 
pliance with  the  order  may  necessitate  opera t- 
mg  an  extra  train  at  a  loss,  or  extending, 
with  like  result,  the  run  of  a  local  train,  so 
long  as  the  income  of  the  railroad  company, 
from  its  business  in  the'  state,  affords  adequate 
remuneration  after  allowing  for  any  possible 
loss  resulting  from  operating  either  of  such 
trains.  Judgment,  North  Carolina  Corp.  Com- 
mission V.  Atlantic  Coast  Line  R.  Co.  (1904)  49 
S.  B.  191,  137  N.  C.  1,  affirmed.- Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Commich 
sion,  27  8.  Ct  585.  206  U.  S.  1,  51  L.  Ed. 
933,  11  Ann.  Cas.  398. 

Requiring  a  railway  company  to  deliver 
its  own  cars  to  another  railway  company  when 
performing  its  duty  under  Const.  Ky.  8  213,  to 
receive,  deliver,  and  transport  freight  from  and 
to  any  point  where  there  is  a  physical  connec- 
tion between  its  tracks  and  those  of  any  other 
railway  company  deprives  the  former  company 
of  its  property  witnout  due  process  of  law. 
Judgment  (1906)  97  S.  W.  778,  30  Ky.  Law 
Kep.  18,  reversed.— Louisville  &  N.  R.  Co.  v. 
Central  Stock  Yards  Co.,  29  S.  Ct.  246,  212  U. 
S.  132,  53  L.  Ed.  441. 

The  property  of  a  railway  company  is 
taken  without  due  process  of  law  by  Const.  Ky. 
f  213,  under  which,  as  construed  by  the  state 
courts,  such  company  may  be  compelled,  upon 
payment  simply  for  the  service  of  carriage,  to 
accept  cars  offered  to  it  at  an  arbitrary  con- 
uectmg  point  near  its  terminus,  by  a  compet- 
ing road,  for  the  purpose  of  reaching  and  us- 
ing the  former's  terminal  facilities.— id. 

Railway  companies  enjoying  the  right,  un- 
der existing  state  legislation,  of  ownership  of 
or  association  with  the  articles  or  commodities 
carried,  are  not  denied  the  due  process  of  law 
guaranteed  by  Const.  U.  S.  Amend.  5,  by  so 
much  of  the  provisions  of  Hepburn  Act  June 
29,  1906,  c.  3591,  34  Stat  584  (U.  S.  Comp.  St 
Supp.  1907,  p.  892),  as  forbids  a  carrier  from 
transporting  articles  or  commodities  in  inter- 
state conmierce  when  they  have  been  manufac- 
tured, mined,  or  produced  by  the  carrier  or  un- 
der its  authority,  and,  at  the  time  of  transporta- 
tion, such  carrier  has  not  in  good  faith,  before 
transporting  them,  dissociated  itself  therefrom, 
or  when  the  carrier  owns  the  article  or  commod- 
ity to  be  transported,  in  whole  or  in  part  o^ 
when  the  carrier,  at  die  time  of  transportation, 
has  an  interest  therein,  direct  or  indirect,  in  a 
legal  or  equitable  sense.  Judgment  and  de- 
cree (C.  O.  1908)  164  F.  215,  reversed.— United 
States  V.  Delaware  &  H.  Co.,  29  S.  Ct  527, 
213  U.  S.  366,  53  L.  Ed.  836. 

The  duty  of  a  railway  company  under  its 
charter  to  furnish  passenger  service  is  not  so 
discharged  by  carrying  them  on  a  mixed  train, 
as  to  cause  an  onier  of  the  Kansas  railroad 
commission,  compelling  passenger  train  service 
at  a  pecuniary  loss,  to  be  so  arbitrary  and  un- 
reasonable as  to  take  property  without  due  pro- 
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cess  of  law,  though  Laws  Kan.  1907,  c.  274, 
as  amended  by  Laws  1909,  c.  190,  gives  the 
public  the  right  to  travel  in  the  caboose  of 
freight  trains,  since  it  recognizes  that  persons 
availing  themselves  of  such  right  are  not  en- 
titled to  ordinary  passenger  facilities,  or  to 
the  legal  protection  surrounding  passenger  traf- 
fic. Judgment.  State  v.  Missouri  Pac.  Ry.  Co. 
(1907)  92  P.  606.  76  Kan.  467,  affirmed.— Mis- 
souri Pac.  Ry.  Co.  v.  State  of  Kansas  ex  rel. 
Taylor.  30  S.  Ct.  330,  216  IT.  S.  262»  54  L.  Ed. 
472. 

An  order  of  a  state  railroad  commission 
directing  a  railroad  company  to  discharge  its 
corporate  duty  by  operating  a  passenger  train 
over  a  branch  line  between  its  terminus  with- 
in the  state  and  the  state  line  is  not  so  arbi- 
trary or  unreasonable  as  to  deprive  the  com- 
pany of  its  property  without  due  process  of  law, 
because  there  are  no  facilities  at  the  state 
line,  and  no  occasion  for  the  termination  of  the 
transit  at  that  point.— Id. 

The  compulsory  construction  and  mainte- 
nance by  a  railway  company,  under  Sess.  Laws 
Neb,  1905,  c.  105,  §§  1,  6,  at  its  own  expense, 
and  without  a  preliminary  hearing,  under  penal- 
ty of  a  heavy  fine  for  refusal,  of  the  side  tracks 
or  switches  necessary  to  reach  grain  elevators 
which  may  be  erected  adjacent  to  the  right  of 
way,  cannot  be  justified  as  an  exercise  of  the 
police  power,  but  such  statute  takes  the  property 
of  the  railway  company  without  due  process  of 
law,  even  if  construed  as  operating  only  when 
the  demand  f(A*  such  facilities  is  reasonable. — 
Missouri  Pac.  Ry.  Co.  v.  State  of  Nebraska,  30 
8.  Ct.  461,  217  U.  S,  196,  54  L.  Ed.  727,  18 
Ann.  Cas.  989,  reversing  judgments  State  v. 
Missouri  Pac.  Ry.  Co,  (1908)  115  N.  W.  614, 
81  Neb.  15,  and  115  N.  W.  757,  81  Neb.  174. 

Due  process  of  law  is  not  denied,  contrary 
to  Const.  U.  S.  Amend.  14,  by  a  state  statute 
under  which,  as  construed  by  the  state  courts, 
a  telegraph  company  cannot  limit  its  liability 
for  its  negligent  failure  to  deliver  a  telegram 
addressed  to  a  person  in  another  state. — (1910) 
Western  Union  Telegraph  O).  v.  (Commercial 
Milling  Co.,  31  S.  Ct.  59,  218  U.  S.  406,  54  L. 
Ed.  1088,  36  L.  R.  A.  (N.  S.)  220,  21  Ann.  Cas. 
815,  afiirming  judgment  (Commercial  Milling  Co. 
V.  Western  Union  Telegraph  Co.  (1908)  115  N. 
W.  698.  151  Mich.  425. 

The  property  of  the  initial  carrier  is  not 
taken  in  violation  of  Const.  U.  S.  Amend.  5, 
to  pay  the  debt  of  an  independent  connecting 
carrier  whose  negligence  may  have  been  the  sole 
cause  of  a  loss,  by  the  Carmack  amendment 
(Act  June  29,  1906,  c.  3591,  §  7,  34  Stat,  593 
lU.  S.  CJomp.  St.  Supp.  1909,  p.  11631),  to  Act 
Feb.  4,  1887,  c.  104,  I  20,  24  Stat.  386  (U.  S. 
Comp.  St.  1901,  p.  3169),  under  which  an  inter- 
state carrier  voluntarily  receiving  property  for 
transportation  from  a  point  in  one  state  to  a 
point  in  another  state  is  made  liable  to  the  hold- 
er of  the  bill  of  lading  for  a  loss  anywhere  en 
route,  in  spite  of  any  agreement  or  stipulation  to 
the  contrary,  with  a  right  of  recovery  over 
against  the  carrier  actually  causing  the  loss,  since 
the  liability  of  the  receiving  carrier  which  results 
in  such  a  case  is  that  of  a  principal  for  the  neg- 
ligence of  his  own  agents.— (Sup.,  Ga.,  1911)  At- 
lantic Coast  line  R.  Co.  v.  Riverside  Mills,  31 
S.  Ct.  164,  219  U.  S.  186,  55  L.  Ed.  167,  31  L. 
R.  A.  (N.  S.)  7,  affirming  judgment  Riverside 
Mills  Y.  Atlantic  Coast  Line  R.  Co.  (C.  C.  1909) 
168  F.  990 ;  (Sup.,  Ky.,  1911)  Louisville  &  N. 
R.  Co.  V.  Scott,  31  S.  Ct.  171,  219  U.  S.  209, 
55  L.  Ed.  183,  affirming  judgment  (1909)  118 
S.  W.  990,  133  Ky.  724. 

A  railway  company  is  not  deprived  of  its 
property  without  due  process  of  law  by  Laws 
Ark.  1907,  No.  116,  penalizing  the  operation  of 
freight  trains  of  more  than  25  cars  ^ith '  less 
than  3  brakemen,  regardless  of  any  equipment 
with  automatic  couplers  and  air  brakes.— (1911) 
Chicago,  R.  I.  &  P,  Ry.  Co.  v.  State  of  Arkan- 
sas, 31  S.  Ct.  275,  219  U.  S.  453,  55  L.  Bd. 


290,  affirming  judgment  a908)  111  S.  W.  456, 
86  Ark.  412. 

An  order  of  a  state  railroad  commisdon 
requiring  trackage  connections  between  compet- 
ing railroads  for  interchange  of  business  is  not 
due  process  of  law  if  the  order  is  arbitrary  or 
unreasonable  and  not  justified  by  public  neces- 
sity.—(1912)  State  of  Washington  ex  rel.  Or^ 
gon  R.  &  Nav.  Co.  v.  Fairchild,  32  S.  Ct.  535. 
224  U.  S.  510,  56  L.  Ed.  863,  reversing  judg- 
ment (1909)  State  v.  Railroad  Commission  of 
Washington,  100  P.  179,  52  Wash.  17. 

Confining  scope  of  judicial  review  of  rea- 
sonableness of  order  requiring  trackage  connec- 
tions between  railroad  companies  to  the  testi- 
mony submitted  to  the  railroad  commission  un- 
der Laws  Wash.  1907,  c.  226.  does  not  take 
property  without  due  process  of  law,  where  the 
statute  provides  for  a  full  hearing  before  the 
commission. — Id. 

The  places  and  persons  interested,  the  vol- 
ume of  business,  and  the  saving  in  time  and  ex- 
pense to  the  shipper,  as  against  the  cost  to  the 
carrier,  must  be  considered  in  determining  the 
reasonableness  of,  and  the  public  necessity  for, 
an  order  of  the  state  railroad  commission  re- 
quiring trackage  connections  between  competing 
railroads,  when  attacked  as  taking  property 
without  due  process  of  law. — Id. 

An  order  of  the  state  railroad  commission 
requiring  trackage  connections  between  com- 
peting railroads,  where  the  commission  acted 
without  any  evidence  of  inadequate  service  or 
public  complaint,  or  testimony  as  to  freight  or 
as  to  the  volume  of  business  or  as  to  the  pub- 
lic revenue,  is  insufficient  to  show  public  neces- 
sity under  the  due  process  of  law  clause  of  the 
federal  Constitution  (Const.  Amend.  14).— Id. 

Insufficiency  of  the  evidence  before  a  state 
railroad  commission  to  sustain  on  the  ground 
of  public  necessity  under  the  due  process  of 
law  clause  of  the  federal  (Jonstitution  (Const. 
Amend.  14)  its  order  requiring  trackage  con- 
nection between  competing  railroads  cannot  be 
supplied  on  judicial  review  by  presumption  aris- 
ing from  the  failure  of  the  carrier  to  disprove 
what  had  not  been  established,  where  the  stat- 
ute confines  judicial  review  oi  the  reasonable- 
ness of  the  order  to  the  testimony  submitted  to 
the  commission. — Id. 

Forbidding  a  railroad  to  transport  in  in- 
terstate commerce  an  article  purchased  by  it 
for  its  private  business,  as  is  done  by  Hepburn 
Act  June  29,  1906,  does  not  deny  due  process 
of  law  guaranteed  by  Const  U.  S.  Amend.  5.— 
Delaware,  L.  &  W.  R.  Co.  v.  United  SUtes, 
34  S.  Ct.  65,  231  U.  S.  363,  58  L.  Ed.  269. 

That  preferred  stockholders  may  be  depriv- 
ed of  part  of  the  noncumulative  aividenda  by 
enforcement  of  the  regulation  of  the  Interstate 
Commerce  Commission  prescribing  the  system 
of  accounting  which  rejects  the  theory  that  the 
cost  of  property  abandoned  because  of  perma- 
nent improvements  should  remain  in  the  prop- 
erty account,  does  not  deprive  &uch  stockholders 
of  their  property  without  due  process  of  law. — 
Kansas  City  Southern  R.  Co.  v.  United  States, 
34  S.  Ct  125,  231  U.  S.  423,  58  L.  Ed.  296. 
52  L.  R.  A.  (N,  S.)  1,  affirming  decree  (Com.  C.) 
204  F.  641. 

The  tracks  and  terminals  of  a  railway  com- 
pany in  Detroit  are  not  appropriated  tor  the 
benefit  of  other  railroads  contrary  to  Const 
U.  S.  Amend.  14,  forbidding  taking  of  property 
without  due  process  of  law  by  the  order  of  the 
state  railway  commission  in  aid  of  Pub.  Acts 
Mich.  1909,  No.  300,  as  amended  by  Pub.  Acts 
1911,  No.  139,  under  which  the  company  may 
be  compelled  to  receive  and  transport  loaded 
cars  between  junction  points  with  other  carriers 
in  the  corporate  limits  and  its  own  team  tracks, 
and  between  such  team  tracks  and  industrial 
sidings  on  its  own  line. — Grand  Trunk  EL  Co. 
of  Canada  v.  Michigan  R.  R.  Commission,  34 
S.  Ct.  152,  231  U.  S.  457,  58  L.  Ed.  310,  affirm- 
ing decree  (D.  C.)  198  F.  1009. 
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A  railway  carrier  is  not  deprived  of  its 
liberty  without  due  process  of  law  contrary  to 
Const.  U.  S.  Amend.  14,  by  an  order  of  a  state 
railroad  commission  to  accept  without  reload- 
ing into  its  own  cars  reshipments  of  coal  in 
car  load  lots  tendered  in  the  cars  of  other  car- 
riers.—Chicago,  M.  &  St.  P.  Ry.  Co.  V.  State  of 
Iowa,  34  S.  Ct.  592,  233  U.  S.  334,  58  L.  Ed. 
988,  affirming  judgment  State  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  130  N.  W.  802,  152  Iowa,  317. 

Requiring  locomotives  on  the  main  line  to 
be  equipped  with  electric  headlights  of  a  cer- 
tain capacity,  as  is  done  by  Pub.  Laws  6a. 
1908,  pp.  5ij,  51,  does  not  deprive  carriers  of 
liberty  of  contract  and  property  without  due 
process  of  law,  contrary  to  Const  U.  S.  Amend. 
14,  but  is  a  valid  exercise  of  the  police  power. 
—Atlantic  Coast  Line  R.  Co.  v.  State  of  Geor- 
gia, ai  S.  Ct.  829,  234  U.  S.  280,  58  L.  Ed. 
1312,  affirming  judgment  69  S.  E.  725,  135  Ga. 
545,  32  L,  R,  A.  (N.  S.)  20. 

Construing  Act  June  29,  1906,  extending 
the  operation  of  the  interstate  commerce  act  to 
pipe  lines,  as  embracing  existing  pipe  lines  con- 
trolled by  oil  companies  in  which  is  carried  all 
oil  offered  between  oil  fields  east  of  California 
and  the  Atlantic  seaboard  on  condition  that  the 
ufiferer  shall  first  sell  to  them  the  oil  on  their 
own  terms,  does  not  render  the  statute  invalid 
under  Const  Amend.  5,  but  is  a  valid  exercise 
of  control  over  interstate  commerce. — United 
States  V.  Ohio  Oil  Co.,  34  S.  Ct  956,  234  U.  S. 
iAS,  58  L.  Ed.  1459,  modifying  decree  (Com. 
Ct)  Prairie  OU  &  Gas  Co.  v.  United  States, 
204  F.  798. 

A  railroad  may,  consistently  with  due  pro- 
cess of  law,  be  required  to  construct  overhead 
crossings  or  viaducts  at  its  own  expense.— Mis- 
souri Pac.  R.  Co.  v.  City  of  Omaha.  35  S.  Ct. 
82u  235  U.  S.  121,  59  L.  Ed.  157,  affirming  de- 
cree 197  F.  516,  117  C.  C.  A.  12. 

An  ordinance  requiring  a  railroad  to  con- 
struct at  its  own  expense  a  viaduct  at  a  street 
crossing  is  not  wanting  in  due  process  of  law 
because  it  is  to  be  buUt  along  one  side  of  the 
street  only,  leaving  the  other  open  to  public 
travd.— Id. 

An  order  of  a  state  railroad  commission  di- 
recting a  railroad  company  to  discontinue  de- 
manding prepayment  of  freight  from  a  connect- 
ing carrier  held  not  violative  of  Const  U.  S. 
Amend.  14,  as  denying  due  process  of  law.— 
Wadley  Southern  Ry.  Co.  v.  State  of  Georgia, 
35  S.  Ct.  214,  235  U.  S.  651,  59  L.  Ed.  405, 
affirming  judgment  73  S.  E.  741,  137  Ga.  497. 

A  state,  not  acting  in  violation  of  any  fed- 
eral regulation  of  interstate  commerce,  may, 
without  denying  due  j)rocess  of  law,  regulate 
the  hauling  of  empty  or  loaded  cars  from  its 
line  to  connecting  line  for  delivery  or  loading 
of  intrastate  freight.— Michigan  Cent.  R.  Co.  v. 
Michigan  R.  R.  Commission,  35  S.  Ct  422, 
236  U.  S.  615,  59  L  Ed.  750,  affirming  judg- 
ment Michigan  R.  Commission  v.  Michigan 
Cent.  R.  Co.,  132  N.  W.  1068,  168  Mich.  230. 

£*roperty  of  steam  railroad  held  not  taken 
without  due  process  of  law  by  order  of  Mich- 
igan Railroad  Commission  under  Pub.  Acts 
Mich.  1907,  No.  312,  f  7,  relating  to  inter- 
change of  railroad  with  mterurban  electric  rail- 
way.—Id. 

Compelling  railroads  to  construct  openings 
in  roadbeds  to  take  care  of  surface  water  un- 
der amendment  Laws  Mo.  1907,  p.  169,  to  Rev. 
St  1899,  S  1110,  does  not  take  their  property 
without  due  compensation. — Chicago  &  A.  R. 
Co.  V.  Tranbarger,  35  S.  Ct  678.  238  U.  S. 
67.  59  L.  Ed.  1204,  affirming  judgment  Tran- 
barger V.  Chicago  &  A.  R.  Co..  156  S.  W..694, 
250  Mo.  46. 

Property  of  two  carriers  furnishing  switch- 
ing service  to  each  other  in  a  certain  city  and 
to  a  third  carrier,  except  on  certain  business. 


is  not  taken  without  due  process  of  law  by  or- 
der of  Interstate  Commerce  Commission  under 
Act  Feb.  4,  1887,  $  3,  commanding  them  to 
discontinue  such  discrimination  against  the 
third  carrier. — Louisville  &  N.  R.  Co.  v.  United 
States,  35  S.  Ct.  696,  238  U.  S.  1,  59  L.  Ed. 
1177,  affirming  judgment  (D.  C.)  216  F.  672. 

Enforcement  of  order  of  a  state  railroad 
commission,  directing  railroad  to  erect  in  its 
stockyards  in  a  specified  village  a  scale  with- 
out affording  opportunity  to  abate  any  discrim- 
ination against  such  village  because  of  scales 
in  other  villages,  takes  the  railway  company's 
property  without  due  process  of  law. — Great 
Northern  Ry.  Co.  v.  State  of  Minnesota  ex  reL 
Railroad  &  Warehouse  Commission,  35  S.  'Ct. 
753,  238  U.  S.  340,  59  L.  Ed.  1337,  reversing 
judgment  State  v.  Great  Northern  Ry.  Co.,  141 
N.  W.  1102,  122  Minn.  55. 

Laws  Wis.  1911,  c  272.  prohibiting  the 
letting  down  of  an  unoccupied  upper  berth  in 
a  sleeping  car  when  lower  berth  is  occupied, 
takes  property  without  compensation,  contrary 
to  due  process  of  law  clause  of  Const  U.  S.^ 
Amend.  14.— Chicago,  M.  &  St  P.  R.  Co.  v. 
State  of  Wisconsin,  35  S.  Ct.  869,  238  U.  S. 
491,  59  L.  Ed.  1423,  L.  R.  A.  1916A,  1133, 
reversing  judgment  State  v.  Chicago,  M.  &  St 
P.  R.  Co.,  140  N.  W.  70,  152  Wis.  341,  Ann. 
Cas.  1914C,  478. 

Issuance  of  mandamus  to  compel  the  relay- 
ing of  rails  removed  from  a  logging  spur  and 
to  resume  service  as  directed  by  the  state  rail- 
way commission  pending  determination  of  a 
suit  in  equity  held  not  to  deprive  the  railway 
company  of  due  process  of  law  guaranteed  by 
Const  Amend.  14,  where  an  indemnity  bond 
was  given  to  cover  the  eventuality  of  the  vaca- 
tion of  the  order.— Detroit  &  M.  Ry.  Co.  v. 
Michigan  R.  R.  Commission,  36  S.  Ct  424, 
240  U.  S.  564,  60  L.  Ed.  802,  affirming  judg- 
ment Michigan  R.  Commission  v.  Detroit  &  M. 
Ry.  Co.,  144  N.  W.  696,  178  Mich.  230. 

A  state  statute  prohibiting  switching  of 
cars  over  public  crossings  in  cities  of  the  first 
and  second  class  with  less  than  a  specified  num- 
ber of  employes  is  not  violative  of  due  process 
of  law.— St  Louis,  I.  M.  -&  S.  Ry.  Co.  v.  State 
of  Arkansas,  36  S.  Ct.  443,  240  U.  S.  518,  60 
L.  Ed.  776,  affirming  judgment  170  S.  W.  580, 
114  Ark.  486. 

A  state  statute  forbidding  the  switching  of 
cars  over  public  crossings  in  cities  of  the  first 
and  second  class  with  a  crew  of  less  than  a 
specified  number  of  employes  under  penalty  of 
a  .^50  fine  for  each  offense  is  not  invalid  on  the 
ground  that  the  excess  of  its  penalties  prevents 
a  contest  of  its  validity.— Id. 

^=s>298.  Regulation  of  oharso*  or  prioea. 

See  10  Cent  Dig.  Const  Law,  8  847. 

A  general  statute  (Act  Miss,  March  11, 
1884)  establishing  a  commission  charged  with 
the  duty  of  supervising  railroads,  and  authgr- 
ized  to  fix  maximum  rates  for  transportation, 
is  not  invalid,  as  depriving  a  company  operat- 
ing a  railroad  within  the  state  of  its  property 
without  due  process  of  law.— Stone  v.  Farmers* 
I^an  &  Trust  Co»  116  U.  S.  307,  6  S.  Ct  334, 
388,  1191,  29  U  Ed.  636. 

Act  Minn.  March  7,  1887  (Gen.  Laws  Minn. 
1887,  c.  10),  creating  a  railroad  and  warehouse 
commission,  provided  that  all  charges  for  trans- 
portation by  common  carriers  "shall  be  equal 
and  reasonable,"  and  empowering  the  commis^ 
sion,  in  section  8,  on  its  finding  that  any  part 
of  the  schedule  of  charges  of  a  common  carrier 
is  unequal  or  unreasonable,  to  compel  such  car- 
rier to  change  the  same,  and  adopt  such  charg*- 
es  as  the  commission  "shall  declare  to  be  equal 
and  reasonable,"  without  providing  for  any 
hearing  before  the  commission,  is  unconstitu- 
tional as  depriving  carriers  of  their  property 
without  due  process  of  law,   in  so  far  as   it 
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makes  the  deciston  of  the  commissioOf  as  to  r 
what  are  e^iial  and  reasonable  charges,  final 
and  .conclusiye.— Chicago,  M.  &  St.  P.  Ry.  Co. 
T.  Minnesota.  134  U.  S.  418,  10  S.  Ct.  462,  702, 
33  L.  Ed.  970,  reversing  State  ▼.  Chicago,  M.  & 
St,  P.  Ry.  Co.,  38  Minn.  281,  37  N.  W.  782 ; 
Minneapolis  B.  Ry.  Co.  v.  Same,  134  U.  S.  467, 
10  S.  Ct.  473,  33  L.  Ed.  985. 

Laws  N.  Y.  1888,  c.  581,  fixing  a  maximum 
charge  of  five-eighths  of  a  cent  per  bushel  for 
elevating,  receiving,  weighing,  and  discharging 
grain  by  means  of  floating  or  stationary  eleva- 
tors^ in  any  city  of  the  state  containing  a  pop- 
ulation of  130,000  or  over,  is  not  a  taking  of 
griyate  property  without  due  process  of  Taw, 
ut  is  a  valid  exercise  of  the  police  power,  as 
well  in  its  application  to  elevators  owned  by 
private  individuals  as  to  those  owned  by  com- 
panies having  chartered  privileges  from  the 
state,  since  the  business,  as  carried  on,  is  af- 
fected with  a  public  interest,  and  is  a  practical 
monopoly. — ^Budd  v.  People  of  State  of  New 
York,  l43  U.  S.  517,  12  S.  Ct  468.  36  L.  Ed. 
*247. 

Laws  N.  D.  1891,  c.  126,  declaring  all 
buildings,  elevators,  or  warehouses  in  the  state 
erected  and  operated  '*for  the  purpose  of  buy- 
ing, selling,  storing,  shipping,  or  handling  grain 
for  profit,"  public  warehouses  (section  4).  and 
prescribing  maximum  rates  of  charges  for  stor- 
ing and  handling  grain  therein  (section  11), 
does  not  amount  to  a  deprivation  of  property 
without  due  process  of  law,  even  in  its  applica- 
tion to  an  elevator  owner  whose  principal  busi- 
ness is  storing  his  own  grain,  the  storage  of 
grain  for  others  being  a  mere  incident,  and  even 
though  it  provides  that  the  grain  is  to  be  kept 
insured  at  the  expense  of  the  warehouseman. — 
Brass  v.  State  of  North  Dakota,  153  U.  S.  391, 
14  S.  Ct  857,  38  L.  Ed.  757,  affirming  judg- 
ment State  y.  Brass,  2  N.  D.  482,  52  N.  VV. 
408. 

A  statute  making  such  reduction  in  the 
rates  of  toll  of  a  turnpike  company  as  will  pre- 
vent it,  out  of  its  receipts,  from  maintaining  its 
road  in  proper  condition,  or  from  earning  any 
dividend  on  its  stock,  deprives  it  of  property 
without  due  process  .of  law. — Covington  &  L. 
Turnpike  Road  Co.  v.  Sandford,  17  S.  Ct  198, 
164  U.  S.  578,  41  L.  Ed.  560. 

If  a  railroad  company  has  bonded  its  prop- 
erty for  an  amount  that  exceeds  its  fair  value, 
or  if  its  capitalization  is  largely  fictitious,  it 
may  not  impose  upon  the  public  the  burden  of 
increased  rates,  necessary  to  realize  profits  on 
this  fictitious  capitalization;  but  the  basis  of 
all  calculations  as  to  the  reasonableness  of  rates 
must  be  the  fair  value  of  the  property  used  by 
the  company^  for  the  convenience  of  the  public. 
In  ascertaining  this  value,  the  original  cost  of 
construction,  the  amount  expended  in  perma- 
nent improvements,  the  .amount  and  market 
value  of  its  bonds  and  stock,  the  nresent  as 
compared  with  the  original  cost  of  construc- 
tion, the  probable  earning  capacity  of  the  prop- 
erty under  particular  rates  prescribed  by  stat- 
ute, and  the  sum  required  to  meet  operating  ex- 
penses, are  all  matters  for  consideration,  and 
are  to  be  given  such  weight  as  may  be  just  and 
right  in  each  case.— Smyth  v.  Ames.  18  S.  Ct 
418,  169  U.  S.  466,  42  U  Ed.  819,  afiSrming 
decree  (C.  C.)  Ames  v.  Union  Pac.  Ry.  Co.,  64 
F.  165. 

While  rates  for  the  transportation  of  per- 
sons and  property  within  the  limits  of  a  state 
are  primarily  for  its  determination,  the  ques- 
tion whether  they  are  so  unreasonably  low  as 
to  deprive  the  carrier  of  its  property  without 
such  compensation  aa  the  constitution  secures, 
and  therefore  without  due  process  of  law,  can- 
not be  so  conclusively  determined  by  the  legis- 
lature of  the  state,  or  by  regulations  adopted 
under  its  authority,  that  the  matter  may  not 
become   the   subject  of   judicial   inquiry. — Id. 

The  Nebraska  law  of  April  12.  1893,  to  reg- 
ulate railroads,  classify  freights,  and  fix  max- 


imum rates  for  transportation  of  freights,  is 
void  as  to  the  particular  rates  prescribed,  as 
depriving  the  companies  of  their  property  with- 
out due  process  of  law. — Id. 

While  railroads  may  not  discriminate  in 
their  charges  against  the  people  of  any  one 
state,  they  are  not  necessarily  bound  to  give 
absolutely  the  same  rates  to  the  people  of  all 
the  states;  for  the  kind  and  amount  of  busi- 
ness, the  cost  thereof,  the  cost  of  construction 
and  maintenance,  are  factors  which  determine 
largely  the  question  of  rates,  and  these  vary 
materially  in  different  states.— Id. 

When  a  state  undertakes  to  prescribe  max- 
imum rates  on  local  business  done  by  an  in- 
terstate carrier,  it  must  do  so  with  reference 
exclusively  to  what  is  just  and  reasonable  in 
respect  of  domestic  business  alone;  and  in- 
terstate business  cannot  be  made  to  bear  losses 
resulting  from  the  rates  prescribed  for  local 
business.— Id. 

The  decision  herein  reported  in  18  Sup.  Ct 
418,  169  U.  S.  466  was  only  that  the  rates 
prescribed  by  the  Nebraska  statute  were  un- 
reasonably low  as  an  entirety,  and  is  not  to  be 
construed  as  forbidding  the  railroad  companies 
or  the  state  board  of  transportation  to  reduce 
rates  on  specific  articles  below  the  rates  which 
the  companies  were  charging  when  Uie  decrees 
below  were  rendered.— Smyth  v.  Ames,  18  S. 
Ct  888,  171  U.  S.  361,  43  L.  Ed.  197,  modify- 
ing 18  S.  Ct  418,  169  U.  S.  466,  42  L.  Kd. 
819,  which  affirms  decree  (C.  C.)  Ames  ▼•  Un- 
ion Pac.  Ry.  Co.,  64  F.  165. 

Pub.  Acts  Mich.  1891,  No.  90,  requiring 
railroad  companies  in  the  state  to  keep  for  sale 
1.000-mile  tickets  at  specified  rates,  less  than 
the  regular  rates,  to  be  used  in  the  name  of 
the  purchaser,  his  wife  and  children,  and  valid 
for  two  years,  where  the  maximum  rates  for 
transportation  of  passengers  have  been  previ- 
ously established  by  the  legislature,  is  void  aa 
not  within  the  legislative  power  to  fix  maximum 
rates,  nor  a  proper  regulation  of  the  affairs  of  ' 
the  company,  but,  on  the  contrary,  a  taking  of 
the  property  of  the  company  without  due  pro- 
cess of  law.  Judgment  Smith  v.  Lake  Shore 
&  M.  S.  R.  Co..  72  N.  W.  328,  114  Mich.  460, 
4  Detroit  Leg.  N.  662,  reversed.— Lake  Shore 
&  M.  S.  Ry.  Co.  V.  Smith,  19  S.  Ct  565,  173 
U.  S.  684,  43  L.  Ed.  858. 

The  guaranty  of  due  process  of  law  by  the 
federal  constitution  is  not  violated  by  C3onst 
Ky.  S  218,  and  Gen.  St  Ky.  1894,  {  820,  giv- 
ing a  railroad  commission  power  to  make  ex- 
ceptions in  particular  cases,  after  investigatioii, 
from  the  general  prohibition  of  greater  rates 
for  shorter  than  for  longer  hauls.  Such  com- 
mission is  not  to  be  deemed  a  mere  adminis- 
trative body,  but  it  is  a  constitutional  tribunal, 
the  decisions  of  which  are  made  conclusive* 
and  not  reviewable  by  the  courts.  Judgment, 
51  S.  W.  164,  1012,  106  Ky.  633.  21  Ky.  Law 
Rep.  232,  90  Am.  St  Rep.  236,  affirmed.— 
Louisville  &  N.  R.  Co.  v.  Commonwealth  of 
Kentucky,  22  S.  Ct  95,  183  U.  S.  503,  46  U 
Ed.  29& 

Through  rates  for  hard  coal  In  car  load  lots 
from  Duluth,  Minn.,  to  interior  points  in  that 
state,  as  fixed  by  the  Minnesota  railroad  and 
warehouse  commission,  are  not  so  unreasonable 
as  to  amount  to  a  takmg  of  the  property  of  the 
railroad  without  due  process  of  law  because, 
if  such  rates  were  applied  to  all  freight,  the 
road  would  not  pay  its  operating  expenses,  in 
which  are  included  interest  upon  bonds  and 
dividends  on  stock,  where  hard  coal  in  car  load 
lots  is  a  comparatively  insignificant  item  pf  the 
total  freight  carried.  Judgment.  State  y.  Min- 
neapolis &  St  L.  R.  Co..  83  N.  W.  60,  80 
Minn.  191.  89  Am.  St  Rep.  514.  affirmed.— 
Minneapolis  &  St  L.  R.  Co.  v.  State  of  Min- 
nesota. 22  S.  Ct  900,  186  U.  S.  257,  46  L.  Ed. 
1151. 

The  reduction  of  water  rates  by  a  board  of 
supervisors  acting  under  the  authority  of  St. 
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the  property  of  the  water  company  actually 
used  in  supplying  water  to  the  public,  does  not 
necessarily  amount  to  a  taking  of  property 
without  due  process  of  law.  Judgment,  San 
Jbaquin  &  Kings  River  Canal  &  Irrigation  Co. 
V.  Stanislaus  County  (C.  C.)  113  F.  930,  re- 
versed.—Stanislaus  County  V.  San  Joaquin  & 
King's  River  Canal  &  Irrigation  Co.,  24  S.  Ct 
241,  192  U.  S.  201,  48  L.  Ed.  406. 

Carriers  may  be  forbidden  by  the  state  rail- 
road commission  to  make  their  local  freight 
rate  for  phosphates  more  than  1  cent  per  ton 
per  mile  without  denying  due  process  of  law  to 
a  railway  company  whsse  transportation  of 
phosphates  constitutes  about  one-sixth  of  its  Jo- 
cal  freight  business,  where  the  rate  so  author- 
ized is  nearly  2  mills  per  ton  larger  than  that 
company's  average  local  freight  rate.  Judg- 
ments, State  V.  Seaboard  Air  Line  Ry.  Co.  (1904) 
37  So.  314,  658.  48  Fla.  129,  150.  152,  affirmed. 
— ^Seaboard  Air  Line  Ry.  v.  State  of  Florida,  27 
S.  Ct.  109,  203  U.  S.  261,  51  U  Ed.  175. 

State  regulation  of  local  freight  rates  for 
shipments  to  and  from  the  Florida  West  Shore 
Railway  and  over  the  Seaboard  Air  Line  Rail- 
way does  not  deprive  the  latter  road  of  its  prop- 
erty without  due  process  of  law,  even  if  its 
total  receipts  from  local  freight  rates  are  insuffi- 
cient to  meet  what  can  properly  be  cast  as  a 
burden  upon  that  business,  where,  so  far  as  ap- 
pears, such  regulation  may  have  no  other  effect 
than  to  make  the  rates  on  the  Florida  West 
Shore  Railway  the  same  as  those  obtaining  gen- 
erally in  the  state. — Id. 

Municipal  ordinances  fixing  telephone  rates 
do  not  deqy  the  due  process  of  law  guaranteed 
by  Const.  U,  S.  Amend.  14,  because  the  sec- 
tion of  the  municipal  charter  under  the  author- 
ity of  which  they  were  enacted  does  not  ex- 
pressly provide  for  notice  and  hearing,  where 
both  notice  and  an  opportunity  to  be  heard 
were  in  fact  accorded  by  ordinances  providing 
that  the  rates  be  fi^ed  at  a  meeting  of  the  city 
council  held  in  February  in  each  year,  and  re- 
quiring the  telephone  company  to  furnish  the 
city  council  annually  in  that  mouth  a  state- 
ment of  its  receipts,  expenditures,  and  pr<»)erty 
employed  in  the  Dusinp«s.  Decree  (C.  C.  1907) 
155  F.  554,  affirmed.— riom'e  Telephone  &  Tele- 
graph Co.  V.  City  of  Los  Angeles,  29  S.  Ct  50, 
211  tJ.  S.  265,  53  L.  Ed.  176, 

Laws  Or.  1907,  p.  67,  empowering  the  state 
railroad  commission  to  remedy  discrimination 
in  railway  fares,  may  prohibit  fares  consistent- 
ly with  due  process  of  law  that  are  unjustly 
discriminatory  as  against  a  given  locality, 
where  the  commission  has  authority  to  deter- 
mine what  rates  are  discriminatory  and  to  make 
orders  for  other  fares  not  open  to  such  objec- 
tion.—Portland  Ry.,  Light  &  Power  Co.  v. 
Railroad  Commission  of  Oregon,  33  S.  Ct.  820, 
229  U.  S.  397,  57  L.  Ed.  1248,  affirming  judg- 
ment 105  P.  709,  56  Or.  468;  Id.,  33  S.  Ct. 
827,  229  U.  S.  414,  57  L.  Ed.  1259. 

The  determination  of  a  state  railway  com- 
mission confirmed  by  the  state  courts  that  a 
town  on  one  division  of  a  suburban  electric 
railway  was  discriminated  against  contrary  to 
Laws  Or.  1907.  p.  67,  held  not  to  deny  due  pro- 
cess of  law  under  the  evidence. — Id. 

Procedure  permitted  by  the  Oregon  Rail- 
road Commission  Act  (Laws  1907,  c.  53),  under 
which  the  commission  may  determine  whether 
freight  rates  are  unreasonable  or  excessive  and 
order  other  rates  not  open  to  such  objection, 
does  not  deujr  due  process  of  law,  where  it  au- 
thorizes suit  in  the  state  court  to  set  aside  un-- 
lawful  rates. — Southern  Pac.  Co.  v.  Campbell, 
33  S.  Ct.  1027,  230  U.  S.  537,  57  L.  Ed.  1610, 
affirming  decree  (C.  C.)  189  F.  182. 

The  absence  of  any  definite  rules  governing 
the  Interstate  Commerce  Commission  under  Act 


June  18, 1910.  ^  8,  amending  the  long  and  short 
haul  clause  of  Act  Feb.  4,  1887,  4  4,  in  deter- 
mining, in  view  of  the  preference  and  discrim- 
ination clause  of  sections  2  and  8,  whether  peti- 
tioning carrier  shall  be  relieved  firom  the  opera- 
tion of  the  short  and  long  haul  clause,  does 
not  render  the  statute  invalid. — United  States 
v.  Atchison,  T.  &  S.  F.  R.  Co.,  34  S.  Ct  986, 
234  U.  S.  476,  58  L.  Ed.  1408;  Same  v.  Un- 
ion Pac.  R,  Co..  34  S.  Ct.  995,  234  U.  S.  495, 
58  L.  Ed.  1426.  Reversing  decree  (Com.  Ct) 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  United  States, 
191  F.  856. 

The  maximum  intrastate  rates  fixed  by 
Laws  N.  D.  1907,  c.  51,  for  transportation  of 
coal  in  car  load  lots,  held  confiscatory,  and  to 
deny  the  carrier  the  due  process  of  law. — 
Northern  Pac.  Ry.  Co.  v.  State  of  North  Da- 
kota ex  reL  McCue,  35  S.  Ct  429,  236  U.  S. 
585,  59  L.  Ed.  735,  Ann.  Cas.  1916A,  1,  re- 
versing judgment  State  v.  Northern  Pac.  Ry. 
Co.,  145  N.  W.  135,  26  N.  D.  438. 

Rate  of  2  cents  a  mile  fixed  for  passenger 
traffic  by  Acts  W.  Va.  1907.  c.  41  rCode  1913, 
c.  54,  IS  71f  I,  71f  II  [sees.  3020,  3021]),  is  a 
violation  of  the  due  process  of  law  clause,  as 
confiscatory,  where  rate  yields  a  very  narrow 
margin  over  the  cost — Norfolk  &  W.  Ry.  Co. 
V.  Conley,  35  S.  Ct  437,  236  U.  S.  605,  59  L. 
Ed.  745. 

The  exercise  by  a  state  of  its  power  to  fix 
street  railway  rates,  notwithstanding  mnnicipal 
rate  ordinance,  does  not  deprive  street  railway 
company  of  its  property  without  due  process  of 
law.— Milwaukee  Electric  Ry.  &  Light  Co.  v. 
Railroad  Commission  of  Wisconsin,  35  S.  Ct. 
820,  238  U.  S.  174,  59  L.  Ed.  1254,  affirming 
judgment  142  N.  W.  491,  153  Wis.  592,  Ann. 
Cas.  1915A,  911. 

A  trunk  line  railway  has  no  right,  under  the 
due  process  clause  of  the  federal  Constitution, 
to  build  up  its  business  by  pairing  tap  line 
railroads  bonuses  or  rebates  forbidden  by  stat- 
ute.—O'Keefe  V.  United  States,  36  S.  Ct  313, 
240  U.  S.  294,  60  L.  Ed.  651. 

^=»299.  Oreation  or  dlsckarse  of  liabil- 
ity in  general. 

See  10  Cent  Dig.  Const.  Law,  §8  851.  852,  858-8fi2, 
867-868. 

Under  Civ.  Code,  art  354,  the  property  of 
the  tutor  is  *'tacitly"  mortgaged  in  favor  of  the 
minor  to  secure  a  proper  administration  of  his 
estate.  By  Const  La.  18t$8,  art  123,  it  is 
provided  that  '* tacit  mortgages  and  privileges 
now  existing  in  this  state  shall  cease  to  have 
effect  against  third  persons  after  January  1, 
1870,  unless  duly  recorded,"  and  Act  La.  March 
8,  1869,  in  pursuance  thereof  provided  for 
the  recording  of  such  mortgages.  Held,  that  the 
constitutional  provision  is  not  invalid,  as  de- 
priving the  minor  of  his  property  without  due 
process  of  law.— Vance  v.  Vance,  108  U.  S.  514, 
2  S.  Ct  854,  27  L.  Ed.  808. 

The  limit  of  a  city's  power  of  taxation,  at 
the  time  a  judgment  for  a  tort  was  rendered 
against  it,  was  fixed  at  $1.75  for  every  hundred 
dollars  of  assessed  value.  This  was  subsequent- 
ly reduced  to  $1,  by  Const  1879,  making  it  im- 
possible for  plaintiffs  to  collect  their  judgment, 
as  the  funds  receivable  thereunder  were  ex- 
hausted by  current  municipal  expenses.  Held, 
the  municipal  liability  for  damages  being  purely 
statutory  and  for  a  tort,  that,  although  it  was 
reduced  to  judgment,  the  constitutional  provi- 
sion is  not  invalid,  as  depriving  plaintiffs  of 
their  property  without  due  process  of  law. — 
Stat&  of  Louisiana  v.  City  of  New  Orleans,  109 
U.  S.  285,  3  S.  Ct  211,  27  L.  Ed.  936. 

The  provision  of  Act  Ala.  June  1,  1887,  re- 
quiring a  railway  company  to  pay  the  fees  for 
the  examination  of  its  employes  by  a  medical 
board   to  ascertain   whether   or   not   they   are 
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color  blind,  does  not  deprive  the  company  of 
property  without  due  process  of  law,  in  viola- 
tion of  Const.  U.  S.  Amend.  14.— Nashville  C. 
&  St.  L.  Ry.  Co.  V.  Alabama,  128  U.  S.  96, 
9  S.  Ct.  28,  32  L.  Ed.  352. 

Const.  W.  Va.  1872,  art  8,  §  35.  provides 
that  '*no  citizen  of  this  state  who  aided  or  par- 
ticipated in  the  late  war  ♦  ♦  ♦  on  either  side 
shall  be  liable  in  any  proceeding,  civil  or  crim- 
inal, nor  shall  his  property  be  seized  or  sold 
under  final  process  issued  upon  judgments  or 
decrees  heretofore  rendered,  or  otherwise,  be- 
cause of  any  act  done  according  to  the  usages 
of  civilized  warfare,  in  the  prosecution  of  said 
war,  by  either  of  the  parties  thereto."  In 
1868  defendant  sued  plaintiff  in  a  circuit  court 
of  West  Virginia  in  trespass  de  bonis,  for  taking 
cattle,  which  action  plaintiff  defended  on  the 
ground  that  he  was  a  Confederate  soldier,  and 
as  such  took  the  cattle  under  military  orders, 
in  accordance  with  the  usages  of  civilized  war- 
fare; but  judgment  was  rendered  against  him, 
and  affirmed  by  the  supreme  court  of  appeals 
in  1867.  Heldj  on  bill  in  chancery  to  enjoin 
the  execution  thereof,  that  as  to  such  judgment 
the  above  constitutional  provision  is  not  repug- 
nant to  the  provisions  of  Const.  U.  S.  Amend. 
14,  that  no  state  shall  "deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of 
law."  The  constitutional  provision  in  question 
simply  removes  the  obstructions  which  other- 
wise might  hinder  the  enforcement  of  such  rem- 
edies, and  authorizes  relief  against  judgments 
rendered  contrary  to  a  principal  of  law  exist- 
ing independentlv  of  constitutional  or  statutory 
provisions,  viz.  that  for  acts  done  in  accordance 
with  the  usages  of  civilized  warfare  there  is 
no  personal  liability.— Freeland  v.  Williams,  131 
U.  S.  406,  9  S.  Ct.  763,  33  L.  Ed.  193. 

The  provision  of  Gen.  St.  S.  C.  1882,  c.  40, 
that  the  entire  expenses  of  the  railroad  com- 
mission, which  is  thereby  created  and  invest- 
ed with  general  supervision  of  all  railroads  in 
the  state,  '*shall  be  borne  by  the  several  corpora- 
tions owning  or  operating  railroads"  within  the 
.state,  is  not  in  conflict  with  Const.  U.  S.  Amend. 
14,  I  1,  forbidding  deprivation  of  property 
without  due  process  of  law,  as  the  business  of 
such  corporations  is  affected  with  a  public  use, 
and  subject  to  legislative  regulation,  and  the 
regulations  imposed  are  within  the  power  of  the 
state  to  prescribe,  and  the  exercise  of  the  du- 
ties of  the  commissioners  is  beneficial  to  the 
public,  and  also  to  the  railroad  corporations. — 
Charlotte,  C.  &  A.  R.  Co.  v.  Gibbes,  142  U. 
S.  386,  12  S.  Ct  255,  35  L.  Ed.  1051,  aflirming 
judgment  27  S.  C.  385,  4  S.  E.  49. 

The  requirement  of  the  act  of  1885,  creating 
a  board  of  commissioners  of  electrical  subways, 
as  amended  by  Laws  1886,  c.  503,  §  7,  that  the 
salaries  of  the  commissioners  shall  be  assessed 
upon  the  companies  constructing  or  operating 
electrical  subways  under  the  act,  is  not  a  tak- 
ing of  their  property  without  due  process  of 
law.— People  of  State  of  New  York  v.  Squire, 
145  U.  S.  175,  12  S.  Ct.  880,  36  L.  Ed.  666, 
affirming  judgment  107  N.  Y.  593,  14  N.  E.  820. 

Due  process  of  law  is  not  denied  a  person 
injured  in  the  course  of  his  employment  in  or 
about  a  railroad  by  Act  Pa.  April  4,  1868, 
restricting  his  rights  as  against  the  railway 
company  to  those  which  an  employ^  of  such  com- 
pany would  have  under  like  circumstances. 
Judgment  (1905)  76  N.  E.  1129.  72  Ohio  St. 
659,  affirmed.— Martin  v.  Pittsburg  &  L.  E.  R. 
Co.,  27  S.  Ct.  100,  203  U.  S.  284,  51  L.  Ed. 
184,  8  Ann.  Cas.  87. 

^=»300.  Creation     or     dlBplaoement*    of 
liens. 

Se«  10  Cent.   Dig.  Const.  Law,  S  940. 

Laws  Tenn.  1877,  c.  31,  |  5,  providing  that, 
on  the  insolvency  of  a  foreign  corporation  car- 
rying on  business  in  the  state,  ''creditors  who 
may  be  residents  of  this  state  shall  have  a  pri- 
ority in  the  distribution  of  assets  over  all  sim- 


ple contract  creditors  being  residents  of  any 
other  country  or  countries,*'^  cannot  be  said  to 
deprive  a  nonresident  creditor  of  his  property 
without  due  process  of  law.— Blake  v.  McClung, 
19  S.  Ct.  165,  172  U.  S.  239,  43  L.  Ed.  432. 

Subjecting  the  logs  of  one  owner  in  a  log 
boom  to  a  statutory  lien  for  fees  due  the  sur- 
veyor general  for  surveying  and  scaling  all  the 
logs  in  the  boom,  including  those  of  other  own- 
ers, does  not  deprive  the  owner  of  property  with- 
out due  process  of  law,  when  he  has  chosen  to 
avail  himself  of  the  boom.-*Lindsay  &  Phelps 
Co.  v.  Mullen,  20  S.  Ct.  825,  176  U.  S.  126. 
44  L.  Ed.  400. 

A  nonresident  mortgagee  is  not  deprived 
of  property  without  due  process  of  law  by  Act 
Tenn.  1877,  §  5,  simply  because  his  claim  is 
subordinated  to  the  claims  of  Tennessee  cred- 
itors of  an  insolvent  foreign  corporation. — Sully 
V.  American  Nat  Bank,  20  S.  Ct.  935,  178  U. 
S.  289,  44  L.  Ed.  1072. 

Attaching  creditors,  who  had  actual  knowl- 
edge of  the  existence  of  a  mortgage  covering 
the  property  attached  before  suing  out  the  at- 
tachment, acquired  no  property  rights  therein 
by  virtue  of  a  default  judgment  in  the  attach- 
ment suit  in  their  favor  and  against  their  judg- 
ment debtor,  of  which  they  were  deprived  with- 
out due  process  of  law  by  Act  Feb.  3,  1897. 
validating  mortgages  recorded  like  the  one  in 
question,  which  enactment  went  into  effect  while 
the  issue  in  such  attachment  suit  between 
the  attaching  creditors  and  the  mortgagees,  who 
had  intervened,  claiming  the  proi)erty,  was  still 
pending  and  undetermined.  Judgment.  Evans- 
Snider-Buel  Co.  v.  McFadden,  105  F.  293,  44 
C.  C.  A.  494,  58  L.  R.  A.  900,  affirmed.-=-Mc- 
Faddin  v.  Evans-Snider-Buel  Co.,  22  S.  Ct.  758. 
185  U.  S.  505,  46  L.  Ed.  1012. 

Property  is  not  taken  without  due  process 
of  law,  by  the  provisions  of  Rev.  St  Ohio,  i$ 
3184,  3185,  3185a,  giving  a  lien  on  the  proper- 
ty of  the  owner  to  subcontractors,  laborers,  and 
those  who  furnish  materials  to  be  used  by  the 
contractor  in  the  execution  of  his  contract  with 
the  owner.  Decree,  Great  Southern  Fire  Proof 
Hotel  Co.  V.  Jones,  116  F.  793,  54  C.  C.  A. 
165,  affirmed.— Great  Southern  Fire  Proof  Hotel 
Co.  V.  Jones,  24  S.  Ct  576.  193  U.  S.  532,  48 
L.  Ed.  778. 

^=»301.  Imposition  of  liability  for  per- 
sonal injuries* 

See  10  Cent  Dig.  Const  Law,  88  848-860,  867. 

Act  Kan.  1874,  providing  that  every  rail- 
road company  shall  be  liable  to  its  employes 
for  all  damages  occasioned  by  the  negligence  of 
its  agents,  or  by  any  mismanagement  of  its 
engineers  or  other  employes,  does  not  deprive 
a  company  of  its  property  without  due  pro- 
cess of  law,  and  is  not  in  conflict  with  Const 
U.  S.  Amend.  14.— Missouri  Pac.  Ry.  Co.  v. 
Macltey,  127  U.  S.  205,  8  S.  Ct  1161,  32  I^ 
Ed.  107:  MinneapoUs  &  St.  L.  Ry.  Co.  v.  Her- 
rick,  127  U.  S.  210,  8  S.  Ct  1176,  32  L.  Ed, 
109. 

A  corporation  incorporated  under  the  Ne- 
braska railroad  incorporation  act  of  18^  ac- 
cepts as' a  part  and  condition  of  its  charter  the 
rule  of  liability  for  injuries  to  passengers  ex- 

f)ressed  in  section  3  of  that  act  as  absolute,  un- 
ess  the  injury  was  one  caused  by  the  jiassen- 
ger's  own  criminal  negligence  or  by  his  viola- 
tion of  some  rule  of  the  railroad  company 
brought  to  his  actual  notice,  and  such  company 
cannot  complain  that  by  such  section  it  is  de- 
prived of  its  property  without  due  process  of 
law.— Chicago.  R.  I.  &  P.  Ry.  Co.  v.  Eaton,  22 
S.  Ct.  228,  183  U.  S.  589,  46  L.  Ed.  341,  affirm- 
ing judgment  82  N.  W.  1119,  59  Neb.  698; 
Same  v.  Zemecke,  22  S.  Ct  229,  183  U.  8.  582, 
46  L.  Ed.  339,  affirming  judgment  82  N.  W. 
26,  59  Neb.  689,  55  L.  R.  A.  610. 

The  imposition  upon  mineowners  by  Min- 
ing Act  111.  April  18,  1899  (Laws  1899,  p.  SOD), 
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of  responsibility  for  the  defaults  of  mine  mana- 
rers  and  mine  examiners,  who  are  required  by 
that  act  to  be  selected  by  the  mineowners  from 
those  holding  licenses  Issued  by  the  state  mining 
board  created  by  such  act,  doeu  not  deprive  them 
of  their  property  without  due  process  of  law, 
in  violation  of  Const  U.  S.  Amend.  14,  where  it 
is  not  obligatory  upon  a  mineowner  to  select  a 
particular  individual,  or  to  retain  one  ^  when 
selected  if  found  incompetent. — Wilmington 
Star  Min.  Co.  v.  Fulton,  27  S.  Ct  412,  205  U. 
S.  60.  51  L.   Ed.  708. 

The  imposition  of  the  liability  created  by 
Employer's  Liability  Act  April  22,  1908,  c.  14D. 
35  Stat.  65  (U.  S.  Comp.  St.  Supp.  1909,  p. 
1171),  upon  interstate  carriers  by  railroad  only, 
and  for  the  benefit  of  all  their  employes  en- 
gaged in  interstate  commerce,  although  some 
are  not  subjected  to  the  peculiar  hazards  inci- 
dent to  the  operation  of  trains,  or  to  hazards 
that  differ  from  those  to  which  other  employes 
in  such  commerce  not  within  the  act  are  ex- 
posed, does  not  invalidate  the  statute  under  the 
due  process  of  law  clause  of  the  fifth  amend- 
ment to  the  federal  Constitution,  on  the  ground 
that  !t  makes  an  arbitrary  and  unreasonable 
classification,  even  assuming  that  that  clause  is 
equivalent  to  the  provision  of  the  fourteenth 
amendment  securing  the  equal  protection  of  the 
laws.— (1912)  Mondou  v.  New  York,  N.  H.  & 
H.  R.  Co..  32  S.  Ct.  169.  223  U.  S.  1,  56  L. 
Ed.  327,  38  L.  R.  A.  (N.  S.)  44,  reversing  judg- 
ment (1909)  73  A.  762.  82  Conn.  373. 

Congress,  possessing  the  power  exercised  in 
Employer's  Liability  Act  April  22,  1908,  c. 
149,  35  Stat.  65  (U.  S.  Comp.  St.  Supp.  1909, 
p.  1171),  to  regulate  the  relations  of  interstate 
railway  carriers  and  their  employes  engaged  in 
interstate  commerce,  made  no  unwarranted  in- 
terference with  the  liberty  of  contract,  contrary 
to  Const.  U.  S.  amend.  5,  by  declaring  in  the 
fifth  section  of  that  act  that  any  contract, 
rule,  regulation,  or  device  the  purpose  or  intent 
of  which  Is  to  enable  the  carrier  to  exempt  it- 
self from  the  liability  therein  created  shall  be 
void. — Id, 

^==>302*  Imposition  of  liability  for  injit- 
riea  to  property  rights. 

See  10  Cent  Dig.  Const  Law,  98  851-866. 

A  statute  providing  that  a  railroad  company, 
failing  to  keep  its  track  fenced  as  specified,  shall 
be  liable  in  double  the  amount  of  all  dam- 
ages occasioned  by  injuries  to  stock  getting  on 
the  track  because  of  defects  in  the  fences,  cat- 
tle guards,  etc.,  is  not  unconstitutional,  as  de- 
priving the  company  of  its  property  without  due 
process  of  law.— Missouri  Pac.  Ry.  Co.  v. 
Humes,  115  U.  S.  512,  6  S.  Ct  110,  29  L.  Ed. 
463;  Same  v.  Terry,  115  U.  S.  523,  6  S,  Ct 
114,  29  L.  Ed.  467. 

The  allowance  of  damages  by  Gen.  Laws 
Minn.  1877,  c.  73,  for  the  diminution  of  value 
in  the  farm,  resulting  from  the  failure  of  the 
company  to  fence  its  roads  and  construct  prop- 
er cattle  guards,  is  not  a  taking  of  the  railroad 
company's  property  without  due  process  of  law. 
—Minneapolis  &  St.  L.  Ry.  Co.  v.  Emmons,  149 
U.  S.  3tH,  13  S.  Ct  870,  37  L.  Ed.  769 ;  Same 
V.  Nelson,  149  U.  S.  368,  13  S.  Ct  871,  37  L. 
Ed.  772. 

A  statute  making  railroad  companies  liable 
for  property  destroyed  by  fire  communicated  by 
their  locomotives,  and  giving  them  an  insurable 
interest  in  the  property  along  their  road,  does 
not  deprive  them  of  property  without  due  pro- 
cess of  law. — St.  Louis  &  S.  F.  R.  Co.  v.  Mat- 
hews, 17  S.  Ct  243,  165  U.  S.  1,  41  L.  Ed.  611. 

The  subjection  to  double  damages  and  fine 
or  imprisonment  under  a  state  statute  of  one 
making  a  casual  and  involuntary  trespass  upon 
state  lands  by  cutting  timber  thereon  without 
a  valid  and  existing  permit  does  not  deny  due 
process  of  law,  but  may  be  justified  as  a  valid 


exercise  of  the  police  power,  although  the  tres- 
passer may  have  had  reasonable  groimds  for 
believing  that  authority  had  been  granted  and 
honestly  acted  on  such  belief.— (19l0)  Shevlin- 
Carpenter  Co.  v.  State  of  Minnesota,  30  S.  Ct. 
663,  218  U.  S.  57,  54  L.  Ed.  930,  affirming 
judgment  State  v.  Shevlin-Carpenter  Co.  (1907) 
113  N.  W.  634,  102  Minn.  470. 

Making  a  municipality  liable  for  three- 
fourths  of  the  damage  to  property  within  its 
limits  caused  by  a  mob  or  riot,  as  is  done  by 
Laws  111.  1887,  p.  237,  which  saves  to  the  own- 
er his  action  against  the  rioters,  and  gives  the 
municipality  a  lien  upon  any  judgment  against 
such  partiapants  for  reimbursement,  or  a  rem- 
edy to  the  municipality  directly  against  the  in- 
dividuals causing  the  damage,  to  the  amount  of 
any  judgment  it  may  have  paid  the  sufferer,  is 
a  valid  exercise  of  the  police  power,  and  does 
not  deny  to  the  municipality  due  process  of  law 
because  it  imposes  liability  irrespective  of  any 
question  of  the  power  of  the  municipality  to 
have  prevented  the  violence,  or  of  negligence  in 
the  use  of  its  power. — (1911)  City  of  Chicago  v. 
Sturges,  32  S.  Ct  92,  222  U.  S.  313,  56  L. 
Ed.  215,  Ann.  Cas.  1913B  1349,  affirming 
judgment  Sturges  v.  City  of  Chicago,  86  N.  E. 
683,  237  111.  46. 

Acceptance  by  carrier  of  interstate  ship- 
ment over  route  selected  by  shipper  as  to  which 
the  carrier  had  no  established  rate  held  not  so 
involuntary,  within  Carmack  Amendment  June 
29,  1906,  §  7,  to  Interstate  Commerce  Act-  Feb. 

4,  1887,  §  20,  making  such  carrier  answerable 
for  damages  by  connecting  carriers  notwith- 
standing contrary  stipulation,  as  to  constitute 
taking  of  property  without  due  process  of  law. 
—Norfolk  &  W.  R.  Co.  v.  Dixie  Tobacco  Co.,  33 

5.  Ct  609,  228  U.  S.  593,  57  L.  Ed.  980,  af- 
firming judgment  69  S.  E.  1106,  111  Va.  813. 

No  rights  under  Const.  Amend.  14,  are  in- 
fringed by  provisions  of  Civ.  Code  S.  C.  1912, 
§§  2754,  2755,  under  which  any  carrier  par- 
ticipating in  a  through  intrastate  shipment  may 
be  sued  for  damages  occuring  on  any  part  of 
the  through  route.- Atlantic  Coast  Line  R.  Co. 
V.  Glenn,  36  S.  Ct.  154,  239  U.  S.  388,  60  L. 
Ed.  344,  affirming  judgment  Glenn  v.  Atlantic 
Coast  Line  R.  Co..  80  S.  E.  898,  96  S.  C.  357. 

^=>303.  Imposition  of  penalty  or  f  orf  ei« 
tnre» 
Bee  10  Cent  Dig.  Const  Law.  89  863-866. 

Code  Iowa  1873,  §  1289,  authorizing  a  re- 
covery against  a  railroad  company  of  double  the 
value  of  stock  killed  through  the  company's 
failure  to  fence  as  required  by  statute,  where 
it  fails  to  pay  30  days  after  notice  of  loss,  does 
not  deprive  the  company  of  its  property  with- 
out due  process  of  law.— Minneapolis  &  St.  L. 
Ry.  Co.  V.  Beckwith,  129  U.  S.  26,  9  S.  Ct  207, 
32  L.  Ed.  585. 

The  additional  duty  which  Act  June  10, 
1890,  §  70,  requires  the  collector  to  levy  where 
the  valuation  of  imports  by  the  general  apprais- 
ers exceeds  by  more  than  10  per  cent,  the  val- 
ue declared  in  the  entry,  is  a  legal  incident  to 
the  decision  of  the  board  of  general  appraisers; 
and  where  the  importer  has  full  notice  of  the 
proceedings  before  the  board,  and  ample  op- 
portunity to  be  heard  on  the  question  of  the 
market  value  of  the  goods,  the  levy  and  collec- 
tion lof  the  additional  duty  is  not  a  deprivation 
of  property  without  due  process  of  law,  nor 
is  the  importer  subjected  to  a  penalty  without 
notice  or  opportunity  to  be  heard. — Passavant  v. 
United  States,  148  U.  S.  214,  13  S.  Ct  572,  37 
L.  Ed.  426. 

The  property  of  a  foreign  corporation  en- 
gaged in  manufacturing  products  of  cotton  seed 
IS  not  taken  without  due  process  of  law  by  the 
Texas  anti-trust  laws,  under  which  its  license 
to  do  business  in  that  state  is  forfeited  for  \io- 
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lating  those  laws  by  entering  into  an  agreement 
to  regulate  or  fix  the  price  of  cotton  seed.— 
National  Cotton  Oil  Co.  v.  State  of  Texas,  25 
S.  Ct  379.  197  U.  S.  115,  49  L.  Ed.  689,  af- 
firming judgment  (Civ.  App.)  72  S.  W.  615; 
Southern  Cotton  Oil  Co.  v.  Same,  25  S.  Ct.  383, 
197  U.  S.  134,  49  L.  Ed.  696. 

The  owner  of  a  building  which  he  know- 
ingly permits  to  be,  used  for  gaming  purposes  is 
not  deprived  of  his  property  without  due  pro- 
cess of  law  by  Rev.  St.  Ohio,  |  4275,  which  au- 
thorizes an  action  to  subject  such  building  to 
the  payment  of  a  judgment  obtained  by  an  in- 
former for  the  recovery  of  money  lost  there  at 
play.  Judgments  72  N.  E.  1161,  1162,  70 
Ohio  St.  437,  affirmed.— Marvin  v.  Trout,  26 
S.  Ct.  31.  199  U.  S.  212.  50  L.  Ed.  157. 

Due  process  of  law  is  not  denied  a  social 
club  by  the  revocation  of  its  charter,  which, 
under  Act  Va.  March  12,  1904,  p.  214,  c.  116. 
automatically  followed  a  judgment  of  a  court 
of  competent  jurisdiction,  rendered  with  all 
the  parties  before  it,  after  giving  full  opportu- 
nity to  be  heard,  (hat^uch  club  was  being  con- 
ducted for  the  purpose  of  violating  and  evad- 
ing the  laws  of  the  state  regulating  the  licensing 
and  sale  of  liquors.— Cosmopolitan  Club  v.  Com- 
monwealth of  Virginia,  28  S.  Ct.  394,  208  U.  S. 
378,  52  L.  Ed.  536. 

Penalties  imposed  by  the  jury  and  con- 
firmed by  the  state  courts  at  the  rate  of  $1,500 
and  .$50  per  day  for  violating,  respectively, 
through  a  series  of  years,  the  Texas  anti-trust 
laws  of  May  25,  1899  (Laws  1899,  p.  246.  c. 
146),  and  of  March  31,  1903  (Laws  1903,  p. 
119,  c.  94),  are  not  so  excessive  as  to  deprive 
the  defendant  corporation  of  its  property  with- 
out due  process  of  law,  where  such  property 
amounts  to  more  than  $40,000,000,  and  its 
dividends  have  been  as  high  as  700  per  cent, 
per  annum.  Judgment  (Tex.  Civ.  App.  1908) 
106  S.  W.  918,  affirmed.— Waters-Pierce  Oil  Co. 
V.  State  of  Texas,  29  S.  Ct.  220,  212  U.  S.  86, 
53  L.  Ed.  417. 

Fixing  the  amount  of  fines  for  the  viola- 
tion of  state  legislation  is  within  the  police 
power  of  the  state,  subject  only  to  the  limita- 
tion that  such  fines  must  not  be  so  grossly  ex- 
cessive as  to  amount  to  a  deprivation  of  prop- 
erty without  due  process  of  law.— Id. 

Property  is  not  taken  without  due  process 
of  law,  contrary  to  Const.  U.  S.  Amend.  14,  by 
Act  Ark.  Jan.  23,  1905  (Acts  1905,  p.  2)  S  1, 
imposing  a  penaltv  upon  a  foreign  corporation 
doing  business  within  the  state  while  a  member 
of  a  trust  or  combination  to  control  prices,  al- 
though such  combination  may  not  have  been 
created  in  the  state,  and  may  not  affect  prices 
in  such  state,  since  the  statute,  as  construed  by 
the  state  courts,  does  not  forbid  or  affix  penal- 
ties to  acts  done  beyond  the  state,  but  simply 
grohibits  a  corporation  from  continuing  to  do 
usiness  within  the  state  after  it  has  done,  ei- 
ther within  or  outside  of  the  state,  the  enumer- 
ated acts.  Judgment  (1907)  100  S.  W.  407,  81 
Ark.  519.  affirmed.— Hammond  Packing  Co.  v. 
State  of  Arkansas,  29  S.  Ct.  370,  212  if.  S.  322, 
53  L.  Ed.  530,  15  Ann.  Cas.  645. 

Making  the  official  medical  examination  at 
the  port  of  arrival  conclusive  for  the  purpose 
of  imposing  the  penalty,  enforceable  b^  refusing 
clearance  papers  until  paid,  which  is  author- 
ized by  Act  March  3,  1903.  c.  1012,  |  9,  32 
Stat  1215.  for  violating  its  provisions  by  bring- 
ing into  the  United  States  an  alien  afflicted 
with  a  loathsome  or  contagious  disease,  does  not 
render  such  statute  repugnant  to  Const.  U.  S. 
Amend.  5,  as  taking  property  without  due  pro- 
cess of  law.  Judgment.  International  Mercan- 
tile Marine  Co.  v.  Stranahan  (C.  C.  1907)  155 
F.  428,  affirmed.— Oceanic  Steam  Nav.  Co.  ▼. 
Stranahan.  29  S  Ct.  671.  214  U.  S.  320,  53  L. 
Ed.  1013 ;  International  Mercantile  Marine  Co. 
V.  Same,  29  S.  Ct  678,  214  U.  S.  344,  53  L. 
Bd.1024. 


Due  process  of  law  is  not  denied  to  an  in- 
surance company  connected  with  a  tariff  asso- 
ciation which  fixes  rates,  by  Code  Ala.  1896,  i| 
2619.  2620,  under  which  the  insured  or  bene- 
ficiary in  a  policy  issued  by  such  company 
may  recover,  in  addition  to  the  actual  loss,  ^ 

§er  cent,  of  the  amount  of  such  actual  loss  or 
amage,  any  stipulation  in  the  contract  of  in- 
surance to  the  contrary  notwithstanding;  but 
such  statute  is  a  valid  exercise  of  the  police 
power  of  the  state,  to  discourage  monopolies 
and  to  encourage  competition  in  the  matter  ^ 
Insurance  rates.— German  Alliance  Ins.  Co.  v. 
Hale,  31  S.  Ct  246.  219  U.  S.  307,  65  L.  Ed. 
229. 

Entry  of  judgment  of  ouster  and  imposi- 
tion of  fine  in  quo  warranto  under  local  state 
practice  is  sufficient  notice  to  satisfy  the  due 
process  clause  of  Const  U.  S.  Amend.  14, 
though  the  information  contains  only  general 
allegations  of  misuser  and  general  prayer  for 
ouster.— (1912)  Standard  Oil  Co.  of  Indiana  v. 
State  of  Missouri  ex  inf,  Hadley,  32  S.  Ct  406. 
224  U.  S.  270,  50  L.  Ed.  760,  Ann.  Cas.  1913D, 
936,  affirming  judgment  State  ex  inf.  Hadley 
V.  Standard  Oil  Co.,  116  S.  W.  902,  218  Mo.  1. 

There  is  no  want  of  due  process  of  law  in 
a  judgment  of  the  highest  court  of  a  state  im- 
posing a  fine  in  quo  warranto  on  a  foreign  cor- 
poration, although  there  was  no  statute  fixing 
the  maximum  penalty,  and  no  hearing  as  to 
damages. — Id. 

Exacting  double  liability  and  an  attorney's 
fee  under  Laws  Ark.  1907,  p.  144,  from  a  rail- 
way company  refusing  to  pay  within  30  days  an 
excessive  demand  for  killing  live  stock,  takes 
the  company's  property  without  due  process  of 
law.— <1912)  St  Louis,  I.  M.  &  S.  R.  Co.  v. 
Wynne,  32  S.  Ct  493,  224  U.  S.  354,  56  L.  Ed. 
799,  42  L.  R.  A.  (N.  S.)  102,  reversing  judgment 
119  S.  W.  1127,  90  Ark.  55a 

Due  process  of  law  is  not  denied  to  a  ear- 
ner by  imposition  under  Laws  Miss.  1908,  c 
196,  of  a  penalty  for  failure  to  settle  a  claim 
for  damages  to  an  intrastate  shipment  within  60 
days  from  the  notice  of  the  claim.— Yazoo  &  Mis- 
sissippi Val.  R.  Co.  V.  Jackson  Vinegar  CJo.,  33 
S.  Ct  40,  226  U.  S.  217,  57  L.  Ed.  193. 

An  ordinance  of  a  town  by  which  owners  of 
property  abutting  on  any  street  along  which 
sewer  mains  have  been  laid  were  required  to 
connect  with  the  main  sewer  under  penalty  is 
not  an  invalid  exercise  of  the  police  power,  be- 
cause giving  no  opportunity  to  be  heard,  and 
does  not  deny  due  process  of  law. — Hutchinson 
V.  City  of  Valdosta>  33  S.  Ct  290,  227  U.  a 
303,  57  L.  Ed.  520. 

Fixing  the  damages  for  violation  of  Laws 
Neb.  1905,  c.  107,  imposing  a  limitation  of 
time  for  transportation  of  live  stock  at  $10  for 
each  car  for  every  hour  of  time  exceeding  the 
statutory  limit,  is  not  a  usurpation  of  judicial 
functions  rendering  the  statute  repugnant  to 
the  due  process  of  law  clause  of  Const.  U.  S. 
Amend.  14,  where  the  highest  court  of  the  state 
holds  that  the  statute  imposes  only  Compensa- 
tory damages. — Chicago,  B.  &  Q.  R.  Co.  v.  Cram. 
33  S.  Ct  437,  228  U.  S.  70,  57  L.  Ed.  734,  af- 
firming  judgments  Cram  v.  Chicago,  B.  &  Q. 
R.  Co.,  122  N.  W.  31,  84  Neb.  607,  26  Ia  R.  A:. 
(N.  S.)  10!22,  and  123  N.  W.  1045,  85  Neb.  586, 
26  L.  R  A.  (N.  S.)  1028,  19  Ann.  Cas.  170; 
Chicago,  B.  &  Q.  R  Co.  v.  Kyle,  33  S.  Ct  44Q, 
228  U.  S.  85,  57  L.  Ed.  741,  affirming  judg- 
ment Kyle  V.  Chicago,  B.  &  Q.  B.  Co.,  122  N* 
W.  37,  84  Neb.  621. 

The  imposition  by  Laws  Kan.  1905,  c  353, 
of  a  liability  of  $5()0  and  attorney's  fees  for 
every  excessive  charge  by  a  carrier  for  the  ship- 
ments of  oil  between  points  in  the  state,  takes 
property  without  due  process  of  law,  contrary  to 
the  fourteenth  amendment  of  the  O>nstitution  of 
the  United  States.— Missouri  Pac.  R  Co.  t. 
Tucker,  33  S.  Ct  961,  230  U.  &  840,  57  L.  Ed. 
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1507.  reversing  judgment  Tucker  v.   Missouri 
Pac.  Ry.  Co.,  108  P.  89,  82  Kan.  222. 

The  exaction  of  a  double  liability  from  a 
railway  company  failing  to  pay  within  60  days 
damages  caused  by  fire,  under  Laws  S.  D.  1907, 
c.  216,  unless  the  owner  recovers  a  less  sum  as 
damages,  than  the  tender  by  the  railway  com- 
pany, is  a  taking  of  property  without  due  pro- 
cess of  law.— Chicago,  M.  &  St.  P.  R.  Co.^v. 
Polt,  34  S.  Ct  301,  232  U.  S.  165,  58  ^  Ed. 
554,  reversmg  judgment  Polt  v.  Chicago,  M.  & 
St  P.  Ry.  Co..  128  N.  W.  472,  26  S.  D.  378, 

The  exaction  of  double  liability  from  a 
railroad  company  failing  to  pay  within  60 
days  a  claim,  because  of  fire  set  by  locomotive 
under  Laws  S.  D.  1907,  c  215,  unless  the  own- 
er recovers  a  less  sum  than  any  tender  by  the 
railroad  company,  is  a  taking  of  the  company  s 

Property  without  due  process  of  law.— Chicago, 
I.  &  St  P.  R.  Co.  V.  Kennedy,  34  S.  Ct.  463, 
232  U.  S.  626,  58  U-Ed.  762.  reversing  judg- 
ment Kennedy  v.  Chicago,  M.  &  St  P.  Ry.  Co., 
132  N.  W.  802,  28  S.  D.  94. 

Double  liability  and  an  attorney's  fee  may  be 
exacted  under  Laws  Ark.  1907,  p.  144,  from  a 
railroad  refusing  to  pay  for  killing  stock,  with- 
in 30  days  after  demand,  without  denying  due 
process  of  law  guaranteed  by  Const  U.  S. 
Amend.  14,  where  the  justice  of  the  demand  is 
established  in  a  suit  following  such  refusal.— 
Kansas  City  Southern  Ry.  Co.  v.  Anderson, 
34  S.  Ct  599,  233  U.  S.  325,  58  L.  Ed.  983, 
affirming  judgment  149  S.  W.  58,  104  Ark.  500. 

A  state  statute  imposing  enormous  penalties 
for  violating  orders  of  the  state  railroad  com- 
mission is  void  under  Const  U.  S.  Amend.  14, 
as  denying  due  process  of  law,  though  the  or- 
ders are  made  after  full  hearing,  where  re- 
sort to  the  courts  is  hazardous.— Wadley  South- 
em  Ry.  Co.  V.  State  of  Georgia,  35  S.  Ct  214, 
235  U.  S.  651,  59  L.  Ed.  405.  affirming  judg- 
ment 73  S.  E.  741,  137  Ga.  497. 

Penalty  of  ^,000  per  day  for  violating  or- 
der of  st£ite  railroad  commission,  imposea  by 
Giv.  Code  Ga.  1910,  f  2667,  does  not  deny  due 
process  of  law  contrary  to  Const  U.  S.  Amend. 
14;  a  judicial  review  being  accorded  by  Civ. 
Code  Ga.  1910,  |  2625.-Id. 

A  carrier  failing  to  resort  to  remedy  accord- 
ed by  Civ.  Code  Ga.  1910,  8  2625,  for  relief 
against  order  of  state  railroao  commission,  but 
attacking  validity  of  order  when  sued  under 
section  2667,  held  not  denied  due  process  of  law 
on  being  compelled  to  pay  the  penalty  imposed. 
-Id. 

Imposition  on  telephone  company,  under 
Kirby's  Dig.  Ark.  §  7948,  of  penalties  aggregat- 
ing $i6,300  for  its  enforcement  against  a  patron 
in  arrears  of  a  regulation  not  to  furnish  tele- 
phone service,  takes  the  property  of  the  com- 
pany without  due  process  of  law.— Southwestern 
Telegraph  &  Telephone  Co.  v,  Danaher,  35  S. 
Ct  886.  238  U.  S.  482,  59  L.  Ed.  1419,  L.  R. 
A.  191oA,  1208,  reversing  judgments  Danaher 
V.  Southwestern  Telegraph  &  Telephone  Co.,  127 
S.  W.  963,  94  Ark.  533,  30  L.  11.  A.  (N.  S.) 
1027,  and  Southwestern  Telegraph  &  Telephone 
Co.  V.  Danaher,  144  S.  W.  925,  102  Ark.  547, 

^=»304.  Oivil  remedies  and  proceedings. 

See  10  Cent.  Dig.  Const  Law,  88  926-939,  941-949. 


\    . 


—  Aotions  in  general. 

See  10  Cent  Dig.  Const  Law,  9§  925-927. 

The  denial  of  the  right  to  bring  an  action 
for  the  recovery  of  duties  paid  under  an  ex- 
cessive valuation  does  not  deprive  the  importer 
of  ids  property  without  due  process  of  law. — 
Hilton  V.  Merritt  110  U.  S.  97,  3  S.  Ct  548, 
28  L.  Ed.  83. 

The  qtiestion  whether  a  proceeding  is  "due 
process  of  law,"  within  the  meaning  of  the  con- 
stitution, is  independent  of  the  question  whether 


it  was  by  a  motion  or  ordinary  action,  provid- 
ed the  form  sanctioned  by  the  state  law  gives 
notice,  and  affords  an  opportunity  to  i>e  heard. 
—Iowa  Cent.  Ry.  Co.  v.  State  of  Iowa,  160  U. 
S.  389,  16  S.  Ct  344,  40  L.  Ed.  467. 

One  who  actually  appeared  and  made  a  de- 
fense in  an  action  to  which  he  was  not  tech- 
nically a  party  cannot  contend  that  when  he 
was  brought  in  by  rule  to  show  cause  after  the 
judgment  was  rendered,  and  was  condemned  to 
pay  it,  he  was  denied  due  process  of  law  be- 
cause all  right  to  defend  had  been  cut  off  by  the 
previous  judgment,  if  he  offered  no  defense 
which  the  court  did  not  entertain.  '  Judgment, 
Schmidt  v.  Louisville,  C.  &  L.  Ry.  Co.,  35  S. 
W.  135,  36  S.  W.  168,  99  Ky.  143,  affirmed,— 
Louisville  &  N.  R,  Co.*  v.  Schmidt  20  S.  Ct 
620,  177  U.  S.  230,  44  Ia  Ed.  747. 

The  proceedings  in  a  state  court,  in  order 
to  constitute  due  process  of  law  under  Const. 
U.  S.  Amend,  art.  14,  need  not  be  by  any  par- 
ticular mode,  if  they  constitute  a  regular  course 
of  proceedings  in  which  notice  is  given  of  the 
claim  asserted,  and  an  opportunity  afforded  to 
defend  against  it.— Simon  v.  Craft  21  S.  Ct 
836,  182  U.  S.  427,  45  L.  Ed.  1165. 

Due  process  of  law  is  not  denied  the  owners 
of  property  damaged  by  the  enforcement  of  a 
restriction  on  the  height  of  buildings  on  cer- 
tain Boston  streets,  imposed  by  Act  Mass.  May 
23,  1898,  on  the  theory  that  the  right  of  action 
thereby  given  to  recover  the  damages  from  the 
city  of  Boston  *'in  the  manner  prescribed  by 
law  for  obtaining  payment  for  damages  by  any 
person  whose  land  is  taken  in  the  laying  out  of 
a  highway"  does  not  afford  adequate  provision 
for  compensation,  because  the  city  not  being  a 
party  to  the  taking,  is  not  technically  estopped 
to  deny  its  liability,  since  such  statutory  liabili- 
ty is  of  a  character  which,  under  the  decisions 
of  the  state  courts,  the  Legislature  may  impose 
on  a  municipality.  Judgment,  Attorney  Gener- 
al V.  Williams,  59  N.  E.  812,  178  Mass.  330,  af- 
firmed.—Williams  V.  Parker,  23  S.  Ct  440,  188 
U.  S.  491.  47  L.  Ed.  559. 

An  employer  is  not  deprived  of  its  property 
without  due  process  of  law  by  a  recovery  against 
it  alone  in  a  suit  in  which  it  and  its  servants 
are  charged  with  joint  and  concurring  negli- 
gence, on  the  theory  that  it  was  thereby  de- 
prived of  the  right  of  reimbursement  from  the 
servants.  Judgment,  Carson  v.  Southern  Ry. 
Co.,  46  S.  E.  525,  68  S.  C.  55,  affirmed.— South- 
ern Ry.  Co.  V.  Carson,  24  S.  Ct  609,  194  U.  S. 
136,  48  L.  Ed.  907. 

Defendant  in  possessory  action  for  land  with 
a  demand  for  damages  for  timber  taken  is  not 
deprived  of  property  without  due  process  of 
law  contrary  to  Const  Amend.  14,  because  un- 
der Code  Prac.  La.  art  55,  he  may  not  sue  to 
establish  title  until  after  judgment  in  the  pos- 
sessory action  and  until  he  shall  have  satisfied 
the  judgment  if  against  him. — Qrant  Timber  & 
Mfg.  Co.  V.  Gray,  35  S.  Ct  279,  236  U.  S.  133, 
59  L.  Ed.  501,  affirming  judgment  Gray  v. 
Grant  Timber  &  Mfg.  Co.,  60  So.  617,  131  La. 
922. 

A  foreign  corporation  doing  local  business 
in  the  state  may,  consistently  with  due  process 
of  law,  be  required  tto  file  a  copy  of  its  charter^ 
conformably  to  Laws  Tenn.  1895,  c.  81,  as  a 
condition  to  its  right  to  sue  in  the  state  courts. 
—Interstate  Amusement  Co.  v.  Albert  36  S. 
Ct  168,  239  U.  S.  560,  60  L.  Ed.  439,  affirm- 
ing judgment  161  S.  W.  488,  128  Tenn.  417. 

^=9306.  —  Special    or    snmmary    pro- 
oeodlnss. 

See  10  Cent.  Dig.  Const  Law,  U  928,  936,  939,  942- 
946,  948,  949. 

A  summary  proceeding  to  strike  an  attor- 
ney's name  from  the  roll  for  having  committed 


^■^.^^~~"^~"^"™^*^^^^~*~"  ^~-"^~  ^.— »-^.^^^.— ^»— ^— ^^j^^i^^^i^^i— ^»^.^™^»^^™^^— ^^»»^^"^^^»^^i— ^^^.^^^-^^■^"'^^ 

This  IHgemt  is  oompiled  on  the  Key-Number  System,   For  explanation,  see  pace  iii. 


^=»306 


CONSTITUTIONAL  LAW,  XI 


[Sup.Ct.Diff.--Pase  542] 


an  indictable  offense  does  not  deprive  him  of 
life,  liberty  or  property  without  due  process  of 
law.— Bx  parte  Wall,  107  U.  S.  265,  2  S.  Ct. 
569,  27  L.  Ed.  552. 

In  Canada,  where  no  constitutional  prohibi- 
tion exists  against  the  passage  of  laws  impair- 
ing the  obligation  of  contracts  parliament  may, 
by  statute,  compel  individual  bondholders  of  a 
domestic  corporation  to  accept  an  arrangement 
or  compromise  made  when  the  corporation  is  in 
^nanclal  embarrassment  for  the  benefit  of  all  the 
bondholders,  and  accepted  by  a  majority  of 
them.  Such  statutes  are  on  a  footing  with 
bankrupt  acts,  and  cannot  be  said  to  deprive 
any  person  of  his  property  without  due  process 
of  law.— Canada  Southern  Ry.  Co.  v.  Gebhard, 
109  U.  S.  527,  3  S.  Ct.  363,  27  L.  EW.  1020. 

A  state  statute  regulating  proceedings  for 
the  removal  of  a  person  from  a  state  office  is 
not  repugnant  to  the  constitution  of  the  United 
States,  if  It  provides  for  bringing  the  party 
against  whom  proceedings  are  had  into  court, 
and  notifying  him  of  the  case  he  has  to  meet; 
for  giving  him  an  opportunity  to  be  heard  in  his 
defense;  and  for  the  deliberation  and  judg- 
ment of  the  court.— Foster  v.  Kansas,  112  U. 
S.  201,  5  S.  Ct.  897,  28  L.  Ed.  629,  696. 

The  discharge  by  a  state  court  of  a  writ  of 
habeas  corpus  is  not  a  denial  of  due  process  of 
law,  where  the  commitment  sought  to  be  re- 
viewed is  not  void;  for  the  writ  cannot  be 
availed  of  as  an  appeal  or  writ  of  error. — Tin- 
sley  V.  Anderson,  18  S.  Ct  805,  171  U.  S.  101, 
43  L.  Ed.  91. 

The  mere  fact  that  a  proceeding  to  hold  a 
party  liable  to  a  judgment  is  by  rule  to  show 
cause  does  not  conflict  with  due  process  under 
Const.  U.  S.  Amend.  14,  for  forms  of  procedure 
In  the  state  courts  are  not  controlled  by  that 
amendment,  provided  the  fundamental  rights 
secured  by  the  amendment  are  not  denied. 
Judgment,  Schmidt  v.  Louisville,  C.  &  L.  Ry. 
Co.,  35  S.  W.  135,  36  S.  W.  168,  99  Ky.  143, 
affirmed.— Louisville  &  N.  R.  Co.  v.  Schmidt, 
20  S.  Ct.  620,  177  U.  S.  230,  44  L.  Ed.  747. 

The  safeguards  afforded  unknown  claim- 
ants or  claims  by  the  provisions  of  St  Cal. 
1906,  c.  59,  for  the  establishment  and  quieting 
of  title  to  real  property  in  case  of  the  loss  or 
destruction  of  public  records,  by  an  action  in 
rem,  to  be  brought  by  a  person  in  the  actual 
and  peaceable  possession  of  the  property  against 
"all  persons  claiming  any  interest  in  or  lien 
upon  the  real  property  herein  described,  or  any 
part  thereof,"  satisfy  the  due  process  of  law 
clause  of  the  federal  constitution,  where  such 
statute,  as  construed  by  the  state  courts,  re- 
quires the  plaintiff  to  designate  and  serve  all 
known  claimants,  and  those  whom,  with  rea- 
sonable diligence,  he  can  ascertain  to  be  such, 
and  calls  for  constructive  service  by  publication 
against  nonresidents  and  unknown  owners,  for 
the  conspicuous  posting  upon  the  property  of  a 
copy  of  the  summons,  and  the  recording  of 
a  lis  pendens,  especially  since  under  Code  Civ. 
Proc.  Cal.  §  473,  any  person  interested  and  hav- 
ing no  actual  notice  of  the  decree  may  come  in 
at  any  time  within  a  year  after  its  rendition, 
and,  upon  showing  cause,  may  have  the  decree 
vacated  as  to  him,  and  be  allowed  to  answer  to 
the  merits. — American  Land  Co.  v.  Zeiss,  31 
S.  Ct.  200,  219  U.  S.  47,  55  L,  Ed.  82. 

There  is  no  infirmity  under  Const  U.  S. 
Amend.  14,  in  a  personal  judgment  for  a  de- 
vastavit rendered  by  the  probate  court  according 
to  local  practice  in  favor  of  an  administrator  de 
bonis  non,  against  the  executor  who  has  remov- 
ed to  another  jurisdiction  and  has  been  adjudg- 
ed incompetent  where  the  steps  taken  were  con- 
curred in  by  the  court  that  controlled  the  cause 
and  the  court  had  control  of  his  person. — Mich- 
igan Trust  Co.  V.  Ferry,  33  S.  Ct.  550,  228 
U.  S.  346,  67  L.  Ed.  867,  reversing  judgments 
175  F.  667,  99  C.  C.  A.  221,  and  175  F.  681, 
99  a  C.  A.  235. 


Procedure  under  Ky.  St.  §  829,  for  a  re- 
covery before  the  State  Railroad  Commission  of 
reparation  for  payments  made  to  a  carrier  in 
excess  of  the  rates  found  reasonable,  does  not 
deny  the  due  process  of  law  guaranteed  by 
Const  U.  S.  Amend.  14.— Louisville  &  N.  R.  Co. 
V.  Finn,  35  S.  Ct  146,  235  U.  S.  601,  59  L. 
Ed.  379,  affirming  order  (D.  C.)  Same  v.  Ken- 
tucky Railroad  Commission,  214  F.  465. 

Failure  to  afford  opportunity  to  be  heard, 
necessary  under  due  process  clause  of  Const 
U.  S.  Amend.  14,  rendered  invalid  provisions  of 
Gen.  St  Fla.  1906,  §  2677,  as  amended  by  Laws 
Fla.  1909,  c.  5892,  providing  for  execution 
against  stockholder  for  unpaid  subscription  with- 
out notice,  he  having  the  right  to  contest  fact 
of  ownership  or  of  unpaid  subscription,  and  to 
relief  under  provisions  of  sections  1624  and 
1625,  for  testing  legality  of  execution  after  is- 
suance.— Coe  V.  Armour  Fertiliser  Works,  35 
S.  Ct  625,  237  U.  S.  413,  59  L.  Ed.  1027,  re- 
versing judgment  Armour  Fertilizer  Works  v. 
Parrish  Vegetable  &  Fruit  Co.,  58  So.  231,  63 
Fla,  64. 

^=5>307.  ^—  Withdrawal    or   ohange   of 
remedy. 

See  10  Cent  Dig.  Ck)n8t  Law,  S  925. 

A  person  is  not  deprived  of  his  reputation 
(even  if  that  constitutes  property)  without  due 
process  of  law  by  denying  his  right  to  an  ac- 
tion for  defamatory  words  in  a  pleading.  Judg- 
ment 56  P.  376,  20  Wash.  552,  affirmed.— Ab- 
bott V.  National  Bank  of  Commerce,  20  S.  Ct 
153, 175  U.  S.  409,  44  L.  Ed.  217. 

Due  process  of  law  is  denied  by  the  re- 
quirement of  Act  III.  March  22,  1872,  §  30, 
that  the  master's  deed  be  taken  out  by  the  pur- 
chaser on  a  foreclosure  sale  within  a  specified 
time  after  the  expiration  of  the  time  for  re- 
demption, where  failure  to  comply  with  such 
requirement  is  held  by  the  highest  state  court  to 
destroy  the  rights  of  a  mortgagee  in  possession 
after  condition  broken,  to  avoid  the  certificate 
of  sale  issued  to  her  on  her  purchase  for  less 
than  the  amount  of  the  mortgage  debt  at  a  sale 
in  foreclosure  proceedings  initiated  by  her  be- 
fore such  statute  went  into  effect,  and  to  entitle 
the  mortgagor,  without  payment  of  his  debt  to 
recover  possession  in  ejectment  on  the  strength 
of  a  perfect  title. — Bradley  v.  Lightcap,  24  S. 
Ct  748,  195  U.  S.  1,  49  L.  Ed.  65,  reversing 
judgment  66  N.  E.  546,  201  111.  511;  Id.,  24 
S.  Ct.  753,  195  U.  S.  24,  25,  49  L.  Ed.  75.  re- 
versing dectee  (III.)  67  N.  E.  45,  202  lU.  154. 

^=»308.  — -  Limitation  or  ■uapejatioa  of 
remedy. 

See  10  Cent  Dig.  Const  Law,  S  925. 

The  bar  of  the  statute  of  limitation,  as  a 
defense  to  an  action  on  a  contract  cannot  be- 
come a  vested  right,  and  a  law  (Const.  Tex. 
art.  12,  §  43)  taking  it  away  after  it  has  be- 
come perfected  is  not  unconstitutional,  as  de- 
priving defendant  of  his  property  without  due 
process  of  law,  within  the  meaning  of  the  four- 
teenth amendment.— Campbell  v.  Holt  115  U. 
S.  620,  6  S.  Ct.  209,  29  L.  Ed.  483. 

The  new  limitation  prescribed  by  Code  Civ. 
Proc.  Mont.  §  554,  for  the  enforcement  of  a 
liability  for  corporate  debts  against  the  directors 
of  a  corporation  which  has  failed  to  make  its 
annual  report,  is  not  unconstitutional  as  ap- 
plied to  actions  outside  of  the  state  on  a  liability 
incurred  prior  to  the  enactment  on  the  theory 
that,  since  remedies  outside  the  state  cannot  be 
affected  by  statutes  of  limitation,  this  statute 
can  only  be  applicable  because  it  qualifies  the 
right  to  enforce  such  liability,  and  therefore 
would  destroy  an  existing  right  without  due 
process  of  law. — Davis  v.  Mills,  24  S.  Ct  692, 
194  U.  S.  451,  48  L.  Ed.  1067. 

Property  is  not  taken  vnthout  due  process 
of  law,  in  violation  of  Const.  U.  S.  Amend.  14, 
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by  construing  the  provisions  of  Pub.  Laws  Me. 
1895,  c.  162,  barring  actions  by  the  former  own- 
er to  recover  wild  land  adversely  held  unless 
.'ommenced  within  20  years  or  before  January 
1,  1900,  as  defeating  an  action  begun  after  that 
date,  when  defendant  had  held  the  statutory 
possession  for  the  5  years  following  the  act,  and 
for  15  years  before.  Judgment  56  A.  908,  98 
Me.  268,  99  Am.  St.  Rep.  397,  affirmed.— Soper 
V.  Lawrence  Bros.  Co.,  26  S.  Ct,  473,  201  U. 
S.  359,  50  L.  Ed.  788. 

There  is  no  denial  of  the  due  process  of 
law  guarantied  by  Const.  U.  S.  Amend.  14,  in 
so  much  of  Pub.  Laws  Me.  1895,  c.  162,  ap  in 
effect  enacts  that  a  doing  of  such  overt  acts  of 
ownership  as  are  possible  on  wild  land,  under 
a  recorded  deed  showing  a  claim  of  title,  cou- 
pled with  the  payment  of  the  taxes,  the  owner 
meantime  not  paying  such  taxes,  and  doing  no 
act  indicative  of  ownership,  shall  constitute  a 
disseisin,  and  that  such  disseisin,  if  continued 
for  20  years,  shall  bar  an  action  for  the  land. 
—Id. 

The  forfeiture  to  the  state  for  the  benefit 
of  actual  occupants  in  adverse  possession,  which 
is  provided  for  by  Act  Ky.  March  15,  1906.  c, 
22,  art.  3,  in  case  of  the  failure  of  the  owner 
or  claimant  to  list  the  lands  and  pay  taxes 
thereon  for  certain  specified  years,  is  not  lack- 
ing in  due  process  of  law  because  the  effect 
is  to  cut  down  the  period  of  limitation  in  which 
actions  may  be  brought  by  the  holders  of  the  ti- 
tle to  recover  against  adverse  claimants. — (1911) 
Kentucky  Union  Co.  v.  Commonwealth  of  Ken- 
tucky, 31  S.  Ct.  171,  219  U.  S.  140,  55  L.  Ed. 
137,  affirming  judgments  (1907)  106  S.  W.  260, 
127  Ky.  667,  and  (1908)  108  S.  W.  931,  128 
Ky.  610,  111  S.  W.  362.  33  Ky.  Law.  Rep. 
857. 

The  heirs  of  the  original  grantee  in  the  Al- 
ameda land  grant  are  not  deprived  of  that  prop- 
erty without  due  process  of  law  within  the 
federal  Constitution  by  Comp.  Laws  N.  M. 
1865/  c.  73,  §  1  (Comp.  Laws  1897,  §  2937), 
under  which  ten  years'  possession  by  a  disseisor 
of  a  strip  of  such  grant  lying  between  the  Rio 
Grande  and  the  foothills  to  the  west,  under  a 
deed  conveying  the  land  from  the  river  westward 
to  the  ridge  of  Rio  Puerco,  gives  title  to  the 
whole.— Montoya  v.  Gonzales,  34  S.  Ct.  413,  232 
U.  S.  375,  58  L.  Ed.  645,  affirming  judgment 
Same  v.  Unknown  Heirs  of  Vigil,  120  ?.  670, 
16  N.  M.  349. 

^=>309.  ^-»  Parties  and  prooess  or  no- 
tice. 

See  10  CenL  Dig.  Const  Law,  S8  929,  930. 

Rev.  St.  Mo.  c.  1,  art.  1,  §  14,  authorizing  a 
special  administrator,  having  charge  of  an  es- 
tate during  the  pendency  of  a  suit  to  have  a 
final  settlement  oi  his  accounts  with  the  regular 
administrator,  without  giving  notice  to  distrib- 
utees, which  settlement,  in  the  absence  of  fraud, 
is  deemed  conclusive  against  such  distributees, 
does  not  deprive  any  person  of  his  property 
without  due  process  of  law,  as  the  regular  ad- 
ministrator represents  all  the  distributees  claim- 
ing under  the  will.— Ro  Bards  v.  Lamb,  127  U. 
S.  58,  8  S.  Ct.  1031,  32  L.  Ed.  60. 

• 

A  nonresident  owner  of  land  is  bound  to 
take  measures  to  be  represented  when  his  prop- 
erty is  called  into  requisition;  and  if  he  fails 
to  do  this,  and  fails  to  get  notice  of  the  pro- 
ceedings by  the  ordinary  publication,  he  must 
abide  the  consequences.  Such  publication  is 
"due  process  of  law." — Huling  v.  Kaw  Val. 
Ry.  &  Imp.  Co.,  9  S.  Ct.  603,  130  U.  S.  559,  32 
L.  Ed.  1045. 

Rev.  St.  Tex.  art.  1230,  provides  that,  where 
the  defendant  is  a  nonresident,  the  clerk  shall 
address  a  notice  fo  him  requiring  him  to  appear 
and  answer  at  a  specified  time  and  place,  and 


shall  send  him  a  certified  copy  of  the  petition. 
Heldf  that  as  a  judgment  against  a  firm  and 
against  a  resident  partner  individually  bound 
the  firm  assets  only,  so  far  as  it  concerned  a 
nonresident  partner  served  with  notice  accord- 
ing to  the  statute,  the  statute  was  not  unconsti- 
tutional, as  authorizing  a  judgment  without 
**due  process  of  law."— Sugg  v.  Thornton,  132 
U.  S.  524,  10  S.  Ct.  163,  33  L.  Ed.  447. 

Rev.  St.  Tex.  arts.  1240-1245,  providing,  as 
construed  by  the  supreme  court  of  Texas,  that 
a  defendant  who  appears  specially  to  object  to 
the  insufficiency  of  the  service  of  process  upon 
him  is  thereafter  subject  to  the  jurisdiction  of 
the  court,  though  the  service  is  insufficient,  are 
valid,  and  not  in  conflict  with  Const.  U.  S. 
Amend.  14,  forbidding  the  deprivation  by  any 
state  of  a  person's  life,  liberty,  or  property 
without  due  process  of  law.  73  Tex.  395,  11  S. 
W.  390,  affirmed.— York  v.  State  of  Texas,  137 
U.  S.  15,  11  S.  Ct.  9,  34  L.  Ed.  604;  Kaufman 
V.  Wooters,  138  U.  S.  285,  11  S.  Ct.  298,  34 
L.  Ed.  962. 

Rev.  St.  Tex.  arts.  1240-1245,  providing, 
as  construed  by  the  supreme  court  of  Texas, 
that  a  defendant  who  appears  specially  to  ob- 
ject to  the  insufficiency  of  the  service  of  process 
upon  him  is  thereafter  subject  to  the  jurisdic- 
tion of  the  court,  though  the  service  is  insuffi- 
cient, are  valid,  and  not  in  conflict  with  Const. 
U.  S.  Amend.  14,  forbidding  the  deprivation  by 
any  state  of  a  person's  life,  liberty,  or  property, 
without  due  process  of  law. — Kaufman  v.  Woo- 
ters, 138  U.  S.  285,  11  S.  Ct.  298,  34  L.  Ed. 
962. 

The  final  determination  in  appropriate  ju- 
dicial proceedings,  after  actual  notice  by  serv- 
ice of  summons  to  all  known  claimants,  and 
constructive  notice  by  publication  to  all  pos- 
sible claimants  who  are  unknown,  that  land 
has  escheated  to  the  public,  is  due  process  of 
law.— Hamilton  v.  Brown,  161  U.  S.  256,  16 
S.  Ct.  585,  40  L.  Ed.  691. 

The  insufficiency  of  a  notice  on  a  nonresi- 
dent in  another  state  to  constitute  due  process 
of  law  is  not  affected  by  the  fact  that  by  the 
local  practice  there  would  be  several  days'  ad- 
ditional time  before  the  case  could  be  called  for 
trial  or  default  taken,  or  that  the  court,  in  its 
discretion,  would  probably  set  aside  a  default 
judgment  and  permit  a  defense.  Judgment  35 
S.  W.  1074,  13  Tex.  Civ.  App.  636,  reversed.— 
Roller  V.  Holly,  20  S.  Ct.  410,  176  U.  S.  398, 
44  L.  Ed.  520. 

Five  days'  notice  to  a  nonresident  in  an- 
other state  of  a  suit  to  foreclose  a  lien  on  land, 
where  it  would  require  four  days  of  constant 
traveling  to  reach  the  court,  giving  but  one  day, 
and  that  a  Sunday,  to  make  preparations  for 
the  trip,  without  any  allowance  for  accidental 
delays,  is  insufficient  to  constitute  reasonable 
notice  or  due  process  of  law. — Id. 

Personal  service  on  nonresidents  outside  the 
jurisdiction  of  the  court  may  be  sufficient  to  con- 
stitute due  process  of  law  in  a  suit  for  the  fore- 
closure of  a  lien  upon  land  within  the  state. — Id. 

The  rendition  of  a  judgment  against  one 
who  was  not  served  with  process  in  the  action 
or  named  as  a  party  until  after  the  original 
judgment  was  rendered,  but  was  brought  in 
subsequent  thereto  by  an  order  to  show  cause, 
and  condemned  to  pay  the  judgment,  was  not 
in  violation  of  the  provision  as  to  due  process 
of  law  in  Const.  U.  S.  Amend.  14,  where  such 
party  had  voluntarily  appeared  in  the  cause  and 
actively  conducted  the  defense.  Judgment, 
Schmidt  v.  Louisville,  C.  &  L.  Ry.  Co.,  35  S.  W. 
135.  36  S.  W.  168,  99  Ky.  143,  affirmed.— 
Louisville  &  N.  R.  Co.  v.  Schmidt,  20  S.  Ct. 
620,  177  U.  S.  230,  44  L.  Ed.  747. 
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A  decree  adjndginiir  the  charter  of  an  al- 
leged corporation  to  be  Toid,  in  a  suit  brought 
against  the  corporation,  without  making  its 
members  parties,  and  enjoining  the  officers  and 
stockhoMers  from  acting  as  a  corporation,  on 
the  ground  that  the  purpose  for  which  it  was 
formed  is  illegal,  does  not  take  away  the  prop- 
erty of  the  individual  corporators  without  due 
process  of  law,  as  a  de  facto  corporation  may  be 
treated  as  such,  and  brought  into  court  as  a 
party  defendant,  without  making  its  members 
parties. — New  Orleans  Debenture  Redemption 
Co.  of  Louisiana  v.  State  of  I^uisiana,  21  S. 
Ct.  378,  180  U.  S.  620,  45  L.  Ed.  550. 

Creditors  of  a  bankrupt  are  not  deprived 
of  their  property  without  due  process  of  law 
because  the  bankruptcy  act  of  July  1,  1898 
(chapter  641,  30  Stat  544  [U.  S.  Comp.  St. 
1901,  p.  3418]),  does  not  require  personal  serv- 
ice of  notice  of  the  application  for  the  discharge 
in  voluntary  proceedings. — Hanover  Nat.  Bank 
V.  Moyses,  22  S.  Ct.  857,  186  U.  S.  181,  46  L. 
Ed.  1113. 

The  failure  of  Bankr.  Act  July  1,  1898, 
c.  641,  30  Stat.  544  [U.  S.  Comp.  St.  1901, 
p.  3418],  to  provide  for  notice  to  creditors  of 
the  filing  of  a  petition  in  voluntary  proceed- 
ings, does  not  deprive  such  creditors  of  their 
property  without  due  process  of  law,  in  view  of 
the  provisions  of  the  act  for  ten  days'  notice  of 
the  first  meeting  of  creditors,  and  of  each  of  the 
subsequent  steps  in  administration,  and  of  the 
various  provisions  relative  to  the  granting  of  a 
discharge,  and  for  revocation  of  the  same  when 
procured  by  fraud  or  not  warranted  by  the 
facts. — ^Id« 

Due  process  of  law  is  not  denied  the  holder 
of  a  lien  on  real  property  by  the  lack  of  any 
provision  for  personal  service  on  him  of  notice 
of  the  pendency  of  proceedings  in  rem  to  en- 
force the  lien  acquired  by  a  purchaser  of  the 
property  at  a  tax  sale,  which  are  authorized  by 
the  Nebraska  statutes,  where  notice  is  given 
by  publication  to  all  persons  interested  in  the 

Property  to  appear  and  set  up  their  claims, 
udgment  (1902)  90  N.  W.  255,  64  Neb.  533, 
101  Am.  St.  Rep.  592,  affirmed.— Leigh  v.  Green, 
24  S.  Ct.  390,  193  U.  S.  79,  48  L.  Ed.  623. 

Notice  by  publication  of  the  special  pro- 
ceeding provided  by  Laws  Pa.  1885,  p.  155,  for 
the  administration  of  the  estates  of  absentees 
satisfies  the  requirement  of  the  due  process  of 
law  clause  of  Const.  IT.  S.  Amend,  art.  14. 
Judgment  (1903)  56  A.  16,  206  Pa.  469,  98  Am. 
St.  Rep.  790,  affirmed.— Cunnius  y.  Reading 
School  Diet.,  25  S.  Ct  721,  198  U.  8.  458,  49 
L.  Ed.  1125,  9  Ann.  Cas.  1121. 

Due  process  of  law  is  not  denied  a  stock- 
holder in  a  domestic  corporation  by  Gen.  Laws 
Minn.  1899,  p.  315,  c.  272,  enacted  to  make 
more  effectual  the  constitutional  liability  of 
stockholders  for  the  debts  of  the  corporation, 
because  stockholders  need  not  necessarily  be 
served  with  process  in  the  action  in  which  the 
assessment  is  made. — Bernheimer  v.  Converse, 
27  S.  Ct  755,  206  U.  S.  516.  51  L.  Ed.  1163 ; 
Drey  v.  Same,  Id. 

Sufficient  notice  and  other  safeguards  to 
satisfy  the  constitutional  guaranty  of  due  pro- 
cess of  law  are  afforded  by  the  provisions  of 
Rev.  Laws  Mass.  c.  144,  for  the  distribution 
of  the  estate  of  an  absentee,  where  there  is  rea- 
sonably careful  provision  for  notice  by  publica- 
tion before  the  appointment  of  a  receiver,  and 
the  whole  proceeding  begins  with  a  seizure  by 
the  sheriff  of  the  property  mentioned  in  the 
original  petition.— (1911)  Blinn  v.  Nelson,  32  S. 
Ct.  1,  222  U.  S.  1,  56  L.  Ed.  65,  Ann.  Cas. 
1913B,  555,  affirming  decree.  Nelson  v.  Blinn, 
83  N.  B.  889,  197  Mass.  279,  15  L.  R.  A. 
(N.  S.)  651,  125  Am.  St  Bep.  364, 14  Ann.  Cas. 
147- 


An  order  for  substituted  service  in  suit 
to  quiet  title  made  conformably  to  Code  Civ. 
Proc.  Cal.  {  412,  held  supported  bv  a  safiicient 
showing  of  diligent  inquiry  to  satisfy  due  pro- 
cess of  law  because  of  Const  U.  S.  Amend.  14. 
—(1912)  Jacob  V.  Roberts,  32  S.  Ct.  303,  223 
U.  ^.  261,  56  L.  Ed.  429.  affirming  judgment 
(1908)  Roberts  v.  Jacob,  97  P.  671,  154  CaL 
307. 

Construing  Code  Cit.  Proc  Cal.  i  1582, 
to  mean  that  heirs  are  not  necessary  parties 
to  a  suit  against  the  administratrix  to  fore- 
close a  mortgage  executed  by  decedent,  does 
not  deprive  the  heirs,  without  due  process  of 
law,*  of  title  which  Civ.  Code,  {  1384,  casts  on- 
on  them  on  the  death  of  their  ancestor.— (1912) 
McCaughey  v.  Lvall,  32  S.  Ct  602,  224  U.  S. 
558,  56  L.  Ed.  883,  affirming  judgment  a908) 
93  P.  681,  152  Cal.  615. 

Upholding  a  foreclosure  sale  against  an  at- 
tack on  the  ground  that  the  owner  was  not 
served  with  process  does  not  deprive  her  of  her 
property  without  due  process  of  law,  contrary 
to  Const  U.  S.  Amend.  14,  where  the  state  had 
made  provision  for  service  of  process,  and  the 
plaintiff  in  foreclosure  did  all  that  was  required, 
but  the  sheriff  made  a  return  contrary  to  the 
fact,  that  the  service  had  been  made,  though  re- 
covery on  the  sheriff's  bond  authorized  by  the 
state  law  was  an  insufficient  remedy.— Miedreich 
V.  Lauenstein,  34  S.  Ct  309,  232  U.  S.  236, 
58  L.  Ed.  584,  affirming  judgments  86  N.  E. 
963,  172  Ind.  140  and  87  N.  £.  1029,  172  Ind. 
140. 

The  principal  defendant  in  garnishment  in 
a  territorial  court  having  jurisdiction  over  small 
debts  only  is  not  deprived  of  its  property  with- 
out due  process  of  law  by  judgment  by  default 
appropriating  property  to  payment  of  defend- 
ant's debt,  with  no  other  service  of  process 
than  that  provided  for  in  Rev.  Laws  Hawaii, 
§  2114,  by  leaving  a  copy  of  summons  at  his 
place  of  abode  where  he  had  knowledge  of  ths 
suit  before  time  for  suing  out  a  writ  of  error 
expired,  and  it  might  have  been  possible  to  set 
aside  the  judgment  and  retry  the  case.— Herbert 
V.  Bicknell,  34  S.  Ct  562,  233  U.  S.  70.  58  H 
Ed.  854. 

Service  by  publication  and  mailing  of  sum- 
mons in  partition,  conformably  to  the  local  law, 
naming  as  party  defendant  Albert  Guilfuss, 
assignee,  and  Albert  B.  Guilfuss,  satisfied  the 
due  process  of  law  clause  of  Const  U.  S. 
Amend.  14,  conferring  jurisdiction,  so  as  to 
render  a  judgment  binding  on  Albert  B.  Guil- 
fuss, assignee  as  to  his  lien;  he  not  having  ap- 
peared.—Grannis  v.  Ordean,  34  S.  Cllt  779,  234 
U.  S.  385,  58  L.  Ed.  1363,  affirming  judgment 
Ordean  v.  Grannis,  136  N.  W.  676,  1026,  118 
Minn.  117. 

No  infringement  of  the  due  process  of  law 
clause  of  Const  U.  S.  Amend.  14,  results  from 
ruling  of  state  court  that  defendant  by  per- 
mitting judgment  in  his  favor  to  be  reviewed 
on  the  merits  at  expense  of  plaintiff,  without 
interposing  a  cross-appeal  to  question  the  over- 
ruling of  a  motion  to  quash  the  return  on  the 
summons,  waived  objection  to  the  jurisdiction  of 
the  court  over  defendant  and  that  it  could  not 
be  raised  on  a  second  appeal  by  defendant  from 
a  judgment  for  plaintiff.— Western  Life  Indem- 
nity Co.  of  Illinois  v.  Rupp,  35  S.  Ct  37,  235 
U.  S.  261,  59  L.  Ed.  220,  affirming  judgment 
144  S.  W.  743,  147  Ky.  489. 

Courts  of  one  state  may  not,  without  Tiolat- 
ing  due  process  of  law  clause  of  Const  U.  S. 
Amend.  14,  render  money  judgment  against  a 
corporation  of  sister  state  on  service  of  a  resi- 
dent director,  where  the  corporation  does  no 
business  in  the  state. — Riverside  &  Dan  River 
Cotton  Mills  T.  Menefee,  35  S.  Ct  579,  237  U. 
S.  189,  59  L.  Ed.  910,  reversing  judgment  Mene- 
fee V.  Riverside  &  Dan  River  Cotton  MiUst  76 
S.  E.  741,  161  N.  a  164. 
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Casual  notice  or  hearing  granted  as  a  mat- 
ter of  favor  in  proceedings  for  the  taking  of 
property  to  satisfy  an  alleged  debt  is  not  a 
substitute  for  the  due  process  of  law  required 
by  Const.  U.  S.  Amend.  14.— Coe  v.  Armour 
Fertilizer  Works,  35  S.  Ct,  625,  237  U.  S.  413, 
59  L.  Ed.  1027,  reversing  judgment  Armour 
Fertiliser  Works  v.  Parrish  Vegetable  &  Fruit 
Co.,  58  So.  231,  63  Fla.  64. 

Attorney  for  mortgagee  and  for  transferee 
of  certificate  of  purchase  on  foreclosure  held 
not  deprived  of  property  without  due  process  of 
law  by  summary  order  to  restore  to  the  court 
proceeds  of  fire  insurance  policy  on  mortgaged 
property  which  he  had  applied  on  a  personal 
judgment  against  the  mortgagor,  instead  of 
redeeming*  the  property  from  the  sale  under 
agreement  between  him  and  counsel  for  mort- 
gagor.—Holmes  V.  Conway,  36  S.  Ct  681,  241 
XJ.  S.  624,  60  L.  Ed.  1211,  affirming  judgment 
Hess  v.  Same,  142  P.  253,  92  Kan.  787. 

^=»310.  — ->  Rules  of  pleading. 

See  10  Cent.  Dig.  Const.  Law,  S  931. 

The  allowance  of*  amendments  to  a  dec- 
laration by  consent  of  counsel  cannot  be  deem- 
ed to  deprive  a  party  of  property  without  due 
process  of  law,  on  the  ground  that  counsel 
had  no  authority  to  give  consent  thereto. 
Judgment  57  N.  E.  337,  176  Mass.  48,  affirmed. 
—Rothschild  v.  Knight,  22  S.  Ct.  391,  184  U. 
S.  334,  46  L.  Ed.  573. 

^=»311.  -»*  Bnles  of  eTidence. 

See  10  Cent  Dis.  Const  Law,  S  032. 

A  valued  policy  statute,  which  applies  only 
to  future  contracts,  cannot  be  said  to  deprive 
an  insurance  company  of  its  property  without 
due  process  of  law,  by  raising  a  conclusive  pre- 
sumption of  fact  as  to  the  value  of  the  proper- 
ty in  actions  on  such  policies,  as  the  paraes  are 
free  to  "fix  such  value  for  themselves  by  their 
contract,  and  the  statute  operates  merely  by 
way  of  estoppel  after  the  contract  is  made. 
Judgment,  Daggs  v.  Orient  Ins.  Co.,  38  S.  W. 
85,  136  Mo.  3%,  35  L.  R.  A.  227,  58  Am.  St. 
Rep.  638,  affirmed.— Orient  Ins.  Co.  of  Hartford, 
Conn.,  v.  Daggs,  19  S.  Ct.  281,  172  U.  S.  657,  43 
L.  Ed.  552. 

A  railway  company  is  not  deprived  of  its 
property  without  due  process  of  law  by  Gen. 
Laws  Minn.  1901,  c.  270,  under  which  is  im- 
posed' on  it  the  burden  of  showing,  in  proceed- 
mgs  to  compel  it  to  provide  a  station  at  an 
incorporated  village  on  its  line,  that  the  estab- 
lishment of  a  station  there  is  unreasonable  and 
unnecessary.  Judgment,  State  v.  Minneapolis 
&  St.  L.  R.  Co.,  91  N.  W.  465,  87  Minn.  195, 
affirmed.— Minneapolis  &  St.  L.  R.  Co.  v.  State 
of  Minnesota  ex  rel.  Railroad  &  Warehouse 
Commission,  24  S.  Ct  396,  193  U.  S.  53,  48  L. 
Ed.  614. 

Due  process  of  law  is  not  denied  by  Code 
Miss.  1906,  f  1985,  under  which,  in  actions 
against  railway  companies  for  damages  done 
to  persons  or  property,  proof  of  injury  inOicted 
by  the  running  of  the  locomotives  or  cars  is 
made  prima  facie  evidence  of  negligence. — 
(1910)  Mobile.  J.  &  K.  C.  R.  Co.  v.  Tumipseed, 
31  S.  Ct  136,  219  U.  S.  35,  55  L.  Kd.  78,  32 
L  R.  A.  (N.  S.)  226,  Ann.  Cas.  191 2 A,  463. 
affirming  judgment  Same  v.  Hicks  (1908)  46 
So.  360,  91  Miss.  273,  124  Am.  St.  Rep.  679. 

Making  the  engaging  in  pumping  mineral 
waters  from  wells  bored  or  drilled  into  the 
rock  for  the  purpose  of  collecting  and  vending 
as  a  separate  commodity  the  carbonic  acid  gas 
contained  therein  prima  facie  evidence  of  the 
common  underground  source  of  supply  and  of 
injury  to  other  proprietors,  as  is  done  by  Laws 
N.  Y.  1908,  c.  429,  forbidding  the  pumping  of 
tbp  waters  under  such  conditions,  does  not  ren- 


der the  statute  invalid,  ar  infringing  upon  the 
guaranty  In  the  federal  Constitution  of  due 
process  of  law. — (1911)  Lindsley  v.  Natural 
Carbonic  Gas  Co.,  31  S.  Ct  337,  220  U.  S.  61, 
55  L.  Ed.  369,  Ann.  Cas.  1912C,  160,  affirming 
decree  (C.  C.  1909)  170  F.  1023. 

Making  the  entry  on  the  official  record  of 
forfeiture  of  school  land  for  default  in  pay- 
ment prima  facie  evidence  that  preliminary 
steps  to  a  forfeiture  were  properly  taken  under 
Laws  Kan.  1907,  c.  373,  does  not  offend  against 
the  due  process  of  law  clause  of  the  federal 
Constitution.— <1912)  Reitler  ▼.  Harris,  32  S. 
Ct  248,  223  U.  S.  437,  56  L.  Ed.  497,  affirm- 
ing judgment  (1909)  102  P.  249,  80  Kan.  148. 

Constitutional  rights  are  not  invaded  by 
the  declaration  in  Act  June  29,  1906,  i  15,  that 
taking  up  a  permanent  residence  in  a  foreign 
country  within  five  years  after  issuance  of  cer- 
tificate of  citizenship  shall  be  prima  facie  evi- 
dence of  lack  of  intent  to  become  a  permanent 
citizen,  which  shall  be  sufficient  to  warrant  the 
cancellation  of  the  certificate  as  fraudulent — 
Luria  v.  United  States,  34  S.  Ct  10,  231  U.  S. 
9,  58  L.  Ed.  101,  affirming  decree  (D.  C.)  United 
States  V.  Luria,  184  F.  643. 

Rebuttable  presumption  established  foy  Act 
Feb.  4,  1887,  §  16,  as  amended  by  Act  June  29, 
1906,  §  5.  that  findings  and  order  of  the  In- 
terstate Commerce  Commission  shall  be  prima 
facie  evidence  of  the  facts  therein  stated,  does 
not  deny  due  process  of  law. — Meeker  v.  Lehigh 
Valley  R.  Co.,  35  S.  Ct  328,  236  U.  S.  412,  59 
L.  Ed.  644,  reversing  judgment  Lehigh  Val.  R. 
Co.  V.  Meeker,  211  F.  785,  128  C.  C.  A.  311. 

^=»312.  — *  ProTisional   remedies. 

See  10  Cent  Dig.   Const   Law,  S  928. 

A  statute  which  requires  the  i^laintifP  to 
give  a  bond  as  a  prerequisite  to  the  issuance  of 
an  attachment  against  a  resident,  but  requires 
no  bond  where  the  attachment  is  against  prop- 
erty of  a  nonresident,  does  not  operate  as  a  de- 
nial of  due  process  of  law.  Judgment  49  P.  48, 
5  Okl.  396,  reversed.— Central  Loan  &  Trust  Co. 
V.  Campbell  Commission  Co.,  19  S.  Ct  346, 
173  U.  S.  84,  43  L  Ed.  623. 

A  garnishment  of  a  resident  debtor  to  reach 
a  debt  due  to  a  nonresident  defendant  who  has 
no  property  subject  to  the  jurisdiction  of  the 
court  does  not  deprive  him  of  property  without 
due  process  of  law.  Judgment,  Cross  v.  Brown, 
33  A.  147,  19  R  I.  220,  affirmed.— King  v. 
Cross,  20  S.  Ct  131,  175  U.  S.  396,  44  L.  Ed. 
211. 

Attachment  of  debts  due  to  nonresident 
creditors  at  the  place  where  the  debtor  resides, 
in  accordance  with  the  law  of  that  statCj  does 
not  deprive  the  creditor  of  property  without 
due  process  of  law.  Judgment  57  N.  E.  337, 
176  Mass.  48,  affirmed.— Rothschild  v.  Knight, 
22  S.  Ct  391,  184  U.  S.  334,  46  L.  Ed.  573. 

Due  process  of  law  is  not  denied  by  an  or- 
der directing  the  production  of  books  and  pa- 
pers by  a  foreign  corporation  sued  for  violat- 
ing the  Arkansas  anti-trust  act  (Act  Ark.  Jan. 
23,  1905  [Acts  1905,  p.  1]),  because  such  order 
seeks  to  elicit  proof  not  only  as  to  the  liability 
of  the  corporation,  but  also  evidence  in  its  pos- 
session relevant  to  its  defense.  Judgment  (1907) 
100  S.  W.  407,  81  Ark.  519.  affirmed.— Ham- 
mond Packing  Co.  v.  State  oi  Arkansas,  29  S. 
Ct.  370,  212  U.  S.  322,  53  L.  Ed.  530,  15  Ann. 
Cas.  645. 

Striking  from  the  files  the  answer  of  a 
foreign  corporation  sued  for  violating  the  Ar- 
kansas anti-trust  act  (Act  Ark.  Jan.  23,  1905 
[Acts  1905,  p.  9]),  and  rendering  judgment  by 
default  against  it,  conformably  to  section  9  of 
that  act,  authorizing  such  action  when  defend- 
ant disobeys  an  order  made  in  pursuance  of  sec- 
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tion  8,  to  secure  the  attendance  as  witnesses  be- 
fore a  commission  of  certain  designated  officers, 
agents,  directors,  and  employes,  and  the  pro- 
duction of  books,  papers  and  documents  in  their 
possession  or  control,  does  not  deny  due  process 
of  law.— Id. 

An  attachment  by  a  foreign  creditor  of 
bonds  of  a  foreign  corporation  for  a  debt  of  their 
nonresident  owner  does  not  deny  due  process  of 
law,  guaranteed  by  Const.  U.  S.  Amend.  14, 
where  the  bonds  were  deposited  with  a  cus- 
todian under  an  order  of  the  state  court  and 
could  not  be  removed  without  the  authority  of 
the  state  court,  though  the  bonds  were  register- 
ed in  the  names  of  the  attachment  creditors* 
minor  children.— De  Gallard  de  Brassac  de 
Beam  v.  Safe  Deposit  &  Trust  Co.  of  Baltimore, 
34  S.  Ct.  584,  233  U.  S.  24.  58  L.  Ed.  833. 

<S=»313.  Biffht  to  trial  by  Jury. 

See  10  Cent.  Dig.  Const.  Law.  i  983. 

The  provision  in  the  constitution  of  the 
United  States,  that  a  state  shall  not  "deprive 
any  person  of  life,  liberty,  or  property  without 
due  process  of  law,"  does  not  prevent  a  state 
from  giving  jurisdiction  to  a  court  of  equity  of 
a  suit  brought  by  the  owner  of  an  equitable  in- 
terest in  land  to  establish  his  rights  against  the 
holder  of  the  legal  title,  although  it  deprives  the 
holder  of  the  legal  title  of  the  right  to  a  trial 
by  jury  which  he  would  have  in  a  suit  at  law. — 
Church  V.  Kelsey,  121  U.  S.  282,  7  S.  Ct.  897, 
30  L.  Ed.  960. 

The  requirement  in  the  fourteenth  amend- 
ment of  due  process  of  law  does  not  secure  a 
right  of  jury  trial  in  quo  warranto  proceedings 
in  a  state  court  to  suspend  or  remove  a  state 
officer.— Wilson  v.  State  of  North  Carolina,  18 
S.  Ct.  435,  169  U.  S.  586,  42  L.  Ed.  865. 

A  jury  trial  is  not  essential  to  due  process 
of  law  in  a  proceeding  for  contempt. — Tinsley 
v.  Anderson,  18  S.  Ct.  805,  171  U.  S.  101,  43 
L.  Ed.  91. 

A  judgment  founded  upon  a  state  statute 
is  not  wanting  in  due  process  of  law  because 
the  statute  does  not  provide  for  or  permit  a 
trial  by  jury.  Judgments  72  N.  E.  1161,  1162, 
70  Ohio  St.  437,  affirmed.— Marvin  v.  Trout, 
26  S.  Ct.  31,  199  U.  S.  212,  50  Ix  Ed.  157. 

^=:»314.  — —  Oonrse  and  oondnot  of  trial. 

See  10  Cent  Dig.  Const.  Law,  S  934. 

Where  the  judgment  of  the  state  supreme 
court  adverse  to  a  claim  made  under  the  federal 
constitution  was  correct,  plaintiff  in  error  can- 
not complain  that  the  refusal  of  that  court  to 
grant  him  a  hearing  by  seven  judges,  as  provid- 
ed by  state  statute  in  cases  where  a  federal 
question  was  involved,  constituted  a  denial  of 
due  process  of  law.— Moore  v.  State  of  Mis- 
souri, 159  U.  S.  673,  16  S.  Ct  179.  40  L  Ed. 
301,  affirming  judgment  State  of  Mieeouri  ▼. 
Moore.  121  Mo.  514,  26  S.  W.  345. 

Error  of  the  trial  court,  if  such  it  be,  in 
omitting  to  charge  In  respect  to  one  of  the  ele- 
ments of  damage,  in  the  absence  of  any  request 
therefor,  is  merely  an  error  in  the  administra- 
tion of  the  law,  and  is  not  one  which  deprives 
the  respondents  of  due  process  of  law. — Backus 
T.  Fort  St  Union  Depot  Co.,  18  S.  Ct  445,  169 
U.  S.  557,  42  L.  Ed.  853. 

Sustaining  of  a  demurrer  to  evidence  and 
entry  of  decree  in  suit  tried  by  the  court  does 
not  take  her  property  without  due  process  of 
law  because  of  Rev.  Laws  Okl.  1910,  8  5039, 
providing  for  trials  by  jury  where  Oklahoma 
Supreme  Court  in  affirming  the  decree  decided 
that  it  was  required  to  disregard  errors  not  af- 
fecting the  substantial  rights  of  the  parties 
where  the  trial  court  made  findings  of  fact. — 
Porter  v.  Wilson,  36  S.  Ct  91,  239  U.  S.  170, 
60  L.  Ed.  204,  affirming  judgment  135  P.  732, 
39  Okl.  500. 


Chinaman  refused  entry  to  Philippine  I»- 
lands  has  no  ground  to  complain  that  he  was  not 
afforded  due  process  of  law  secured  in  those 
islands  by  Act  July  1,  1902,  where  his  case  was 
heard  twice  with  the  same  result,  and  the  deci- 
sion affirmed  by  Philippine  Supreme  Court— 
Chieng  Ah  Sui  v.  McCoy,  36  S.  Ct  95,  239  U. 
S.  139,  60  L.  Ed.  183. 

Requiring  trial  of  action  for  death  of  an  in- 
terstate railway  employ^  to  proceed  after 
amendment  to  complaint  so  as  to  specifically 
bring  the  case  within  Employers*  Liability  Act 
held  not  an  abase  of  discretion  amounting  to  a 
denial  of  due  process  of  law  guaranteed  by 
Const.  Amend.  14.— Seaboard  Air  Line  Ry.  v. 
Koennecke.  36  S.  Ct  126,  239  U.  S.  352,  60  L. 
Ed.  324,  affirming  judgment  Koennecke  v.  Sea- 
board Air  Line  Ry.,  85  S.  E.  374,  101  S.  C.  86. 

Due  process  of  law  does  not  forbid  hearing 
of  a  cause  on  a  transcript  of  evidence  formerly 
heard  in  court. — De  La  Rama  v.  De  La  Rama, 
36  S.  Ct.  518,  241  U.  S.  154,  60  L.  Ed.  932. 

^s»315.  ^^  Judement  and  ezeoutlon. 

See    10   Cent    Dig.    Const   Law.    SS   935,    937,   941, 

947. 

Where  a  state  statute  changes  the  rate  of 
interest  thereafter  to  accrue  on  judgments  pre- 
viously rendered,  a  citizen  whose  claims  under 
the  statute  have  been  adjudicated  by  the  high- 
est court  of  the  state  is  not  deprived  of  prop- 
erty without  due  process  of  law,  within  the 
meaning  of  the  constitution.— Morley  v.  Lake 
Shore  &  M.  S.  Ry.  Co.,  146  U.  S.  162,  13  S. 
Ct  54,  36  L.  Ed.  925. 

There  is  no  color  for  a  contention  that  a 
man  is  deprived  of  property  without  due  pro- 
cess of  law  by  enforcing  against  him  a  decree 
for  alimony  rendered  in  another  state  in  a 
proceeding  in  which  he  appeared  and  was  heard. 
Judgment  56  N.  E.  979,  162  N.  Y.  405,  48  L. 
R.  A.  679,  76  Am.  St  Rep.  332,  affirmed.— 
Lynde  v.  Lynde,  21  S.  Ct  555,  181  U.  S.  183, 
45  L.  Ed.  810. 

Due  process  of  law  is  wanting  in  proceed- 
ings by  which  judgment  is  taken  in  a  state 
court  under  a  warrant  of  attorney  annexed  to 
a  promissory  note,  authorizing  confession  of 
judgment  "in  favor  of  the  holder,"  if  the  party 
in  whose  favor  the  judgment  was  rendered  has 
ceased,  before  the  commencement  of  the  suit, 
to  own  the  note,  or  to  be  entitled  to  receive  the 
proceeds  to  its  own  use,  since  such  judgment 
is,  in  legal  effect,  a  personal  judgment  without 
jBervice  of  process  upon  the  defendants,  and 
without  their  appearance  in  person  or  by  an 
authorized  attorney.  Judgment  92  N.  W.  582, 
3  Neb.  (Unof.)  716,  affirmed.— National  Exch. 
Bank  v.  Wiley,  25  S.  Ct  70,  195  U.  S.  257,  49 
L.  Ed.  184. 

Due  process  of  law  is  denied  by  the  ac- 
tion of  a  state  court  in  according  full  faith 
and  credit  to  a  judgment  in  personam  rendered 
by  a  couii:  of  a  sister  state  agrainst  a  non- 
resident who  was  not  personally  served  with 
process  within  the  state,  and  who  made  no 
appearance  in  the  action.  Judgment  (1905)  73 
N.  B.  703,  164  Ind.  321,  reversed.— Old  Wayna 
Mut.  Life  Ass*n  y.  McDonough,  27  S.  Ct. 
236.  204  U.  S.  8,  51  L.  Ed.  345. 

The  decision  of  a  state  court  involving 
nothing  more  than  the  ownership  of  property, 
with  all  parties  in  interest  before  it  cannot 
be  regarded  by  the  unsuccessful  party  as  a 
deprivation  of  property  without  due  process  of 
law,  simply  because  its  effect  is  to  deny  his 
claim  of  ownership  in  such  property.  Judgment 
(1905)  75  N.  E.  637,  189  Mass.  260,  affirmed.- 
Tracy  v.  Ginzberg,  27  S.  Ct  461.  205  U.  S. 
170,  51  L.  Ed.  755. 

An  erroneous  decision  of  a  state  court 
does  not  deprive  the  unsuccessful  party  of 
his  property  without  due  process  of  law,  con- 
trary to  Const  U.  S.  Amend.  14,   where  the 
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parties  have  been  fully  heard  !n  the  regular 
course  of  judicial  proceedings. — Bonner  v,  Gor- 
man, 29  S.  Ct.  483,  213  U.  S.  8G,  53  L.  Ed.  709. 

The  refusal  of  a  state  court  to  treat  a  de- 
cree of  dismissal  in  the  federal  court  as  con- 
clusive of  a  point  left  open  did  not  deprive  de- 
fendant of  itjB  property  without  due  process  of 
law.—Swift  V.  McPherson.  34  S.  Ct  239,  232 
r.  S.  51,  58  L.  Ed.  499,  affirming  judgment  Mc- 
Pherson V.  Swift,  130  N.  W.  768,  27  S.  D.  296. 

^^316.  ^-^  Appeal  or  other  prooeedlng 
for  review. 

See  10  Cent  Cig.  Const  Law,  |  93S. 

The  protection  of  the  due  process  of  law 
clause  of  Const  Amend.  14,  invoked  by  tender 
of  amended  answers  after  remand  to  the  trial 
court  by  the  highest  state  court  for  a  new  trial, 
is  not  denied  on  a  second  appeal  from  the  rul- 
ing of  the  trial  court  refusing  to  permit  the 
filing  of  such  amended  answers,  where  the  high- 
est state  court  held  that  the  facts  on  whicli 
the  federal  rights  were  based  had  been  conclud- 
ed by  the  former  decision  in  which  no  infraction 
of  federal  right  was  set  up.— Louisville  &  N.  R. 
Co.  V.  Higdon,  34  S.  Ct  948,  234  U.  S.  592,  58 
L.  Ed.  1484,  affirming  judgment  148  S.  W.  26, 
149  Ky.  321. 


^^  Oosts  and  fee*. 

Due  process  of  law  is  not  denied,  contrary 
to  Const.  U.  S.  Amend.  14,  by  Acts  Tex.  3l8t 
X^g.  c.  47,  allowing  attorney's  fee  to  success- 
ful plaintiff,  where  attorney  is  employed  on  a 
claim  not  exceeding  $200  against  any  person  or 
corporation  for  certain  designated  demands. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Cade, 
34  S.  Ct  678,  233  U.  S.  642,  58  L.  Ed.  1135. 

Due  process  of  law  is  not  denied  contrary  to 
Const.  U.  S.  Amend.  14,  by  Acts  Tex.  31st  I^g. 
c.  47,  providing  for  attorney's  fees  of  not  over 
$20  to  the  successful  plaintiff,  where  the  attor- 
ney is  employed  on  a  claim  of  a  certain  class 
not  exceeding  $200,  where  such  claim  is  not  paid 
within  30  days  after  demand,  and  the  recovery 
is  for  the  full  amount  claimed.— Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Harris,  34  S.  Ct  790, 
234  U.  S.  412,  58  L.  Ed.  1377,  L.  R.  A,  1915E, 
942. 

^=»318.   AdntinistratiTe  prooeedinsa*  * 

See  10  Cent.  Dig.  Const  Law,  S  949. 

The  grant  to  a  board  of  registration  in 
medicine,  by  Pub.  Acts  Mich.  1809,  No.  237, 
of  the  power  to  decide  whether  an  applicant 
for  registration  had  been  "legally  registered" 
under  a  prior  statute,  with  no  provision  in 
terms  for  a  review  of  the  proceedings  of  such 
board,  does  not  render  the  act  obnoxious  to  the 
federal  Constitution.  Judgment,  People  v. 
Reetz,  86  N.  W.  396,  127  Mich.  87,  8  Detroit 
Leg.  N.  203,  affirmed.— Reetz  v.  People  of  State 
of  Michigan,  23  S.  Ct  390,  188  U.  S.  505,  47 
L.  Ed.  563. 

The  lack  of  any  provision  for  a  judicial 
hearing  on  the  question  of  illegality  does  not 
render  repugnant  to  the  due  process  of  law 
clause  of  the  federal  Constitution  the  provisions 
of  Rev.  St  U.  S.  §  3929  [U.  S.  Comp.  St. 
1901,  p.  2686].  as  amended  by  Act  Sept  19, 
1890,  c.  908,  26  Stat.  465  [U.  S.  Comp.  St 
1901,  p.  2686],  and  of  Act  March  2,  1895,  c. 
191,  i  4,  28  Stat  964  [U.  S.  Comp.  St.  1901,  p. 
2688],  empowering  the  Postmaster  General  to 
direct  the  seizure  and  return  to  the  sender  of 
all  letters  addressed  to  persons  conducting  cer- 
tain prohibited  enterprises,  since  his  action  is 
subject  to  revision  by  the  courts  in  case  he  has 
exceeded  his  authority  under  such  legislation. 
Judgment  (C.  O.)  121  F.  927,  affirmed.— Public 
Clearing  House  v.  Coyne,  24  S.  Ct.  789,  194 
U,  S.  497,  48  L,  Ed.  1092. 


The  Constitutional  guaranty  of  due  process 
of  law  is  not  infringed  by  the  provision  of  Act 
Aug.  18,  1894,  c.  301,  §  1,  28  Stat.  372,  390 
[U.  S.  Comp.  St  1901,  p.  1303],  making  the 
decision  of  the  appropriate  department  on  the 
right  of  a  person  of  Chinese  descent  to  enter 
the  United  States  conclusive  on  the  federal 
courts  in  habeas  corpus  proceedings  in  the  ab- 
sence of  any  abuse  of  authority,  even  where 
citizenship  is  the  ground  on  which  the  right  of 
entry  is  claimed.— United  States  v.  Ju  Toy,  25 
S.  Ct  644,  198  U.  S.  253.  49  L.  Ed.  1040. 

The  proceedings  before  the  examining  board, 
convened  under  Act  Oct  1,  1890,  c.  1241,  26 
Stat  562  (U.  S.  Comp.  St  1901,  p.  849),  en- 
acted to  provide  for  the  promotion  or  retire- 
ment of  army  officers,  which  resulted  in  the  dis- 
charge of  an  officer  with  one  year's  pay,  by  or- 
der of  the  President  were  not  had  without 
J'urisdiction,  and  hence  without  due  process  of 
Eiw,  because  the  board  had  previously  made  an 
order  that  such  officer  was  then  physically  in- 
capacitated for  service  from  disability  contract- 
ed in  line  of  duty,  but  had  a  reasonable  hope  of 
recovery,  and  that  he  could  not  with  safety  pro- 
ceed with  his  examination,  since  such  order 
was  merely  provisional,  and  not  a  final  deci- 
sion, which,  under  the  law,  would  have  en- 
titled him  to  be  retired  with  three  quarters  pay 
for  life.— (1911)  Reaves  v.  Ainsworth,  31  S.  Ct 
230,  219  U.  S.  296,  55  L.  Ed.  225,  affirming 
judgment  (1906)  28  App.  D.  C.  157. 

Military  law  is  due  process  of  law  to 
those  in  the  military  or  naval  service  of  the 
United  States. — Id. 

Notice  to  the  attorney  for  those  whose 
names  were  duly  entered  as  Creek  freedmen  by 
blood  on  the  rolls  made  and  approved  by  the 
Secretary  of  the  Interior,  given  a  few  hours 
before  the  hearing  of  a  motion  to  strike  their 
names  from  the  roll  on  the  ground  that  their 
, enrollment  had  been  secured  by  perjury,  was  not 
such  notice  as  afforded  due  process  of  law. — 
(1911)  United  States  v.  Fisher,  32  S.  Ct  37, 
222  U.  S.  204,  56  L.  Bd.  165,  affirming  judg- 
ment (1909)  Same  v.  Garfield,  33  App.  D.  C. 
195. 

Proceedings  resulting  in  deportation  of  an 
alien  are  not  wanting  in  due  process  of  law 
because  she  had  no  counsel,  where  the  exam- 
ination was  within  authority  of  Act  Feb.  20, 
1907,  as  amended  by  Act  March  26,  1910,  and 
before  the  proceedings  were  closed  she  had  as- 
sistance of  counsel. — Low  Wah  Suey  v.  Back- 
us, 32  S.  Ct  734,  225  U.  S.  460,  56  L.  Ed. 
1165. 

The  immigration  officer's  lack  of  power  to 
issue  process  to  compel  attendance  of  witnesses 
is  not  a  denial  of  due  process  of  law,  in  pro- 
ceedings had  under  Act  Feb.  20,  1907,  as 
amended  by  Act  March  26,  1910,  resulting  in 
deportation  of  an  alien.— Id. 

Proceedings  under  Act  Feb.  20,  1907,  {  3, 
resulting  in  deportation  of  an  alien  for  practic- 
ing prostitution  within  three  years  after  entry, 
are  not  contrary  to  Const.  U.  S.  Amend.  5,  as 
bring  without  due  process  of  law.— Zakonaite  v. 
Wolf,  33  S.  Ct.  31.  226  U.  S.  272,  57  L.  Bd. 
218. 

The  government  of  the  Philippine  Islands 
having  under  Acts  Cong.  March  2,  1901,  and 
July  1,  1902,  all  civil  and  judicial  powers  nec- 
essary for  the  government  of  the  islands,  may 
authorize  deportation  of  aliens  without  con- 
travening the  provision  of  the  Rill  of  Rlghtu; 
section  5  of  the  latter  act  forbidding  depriva* 
tion  of  liberty  without  due  process  of  law. — 
Chuoco  Tiaco  v.  Forbes,  33  S.  Ct  585.  228  U. 
S.  549,  57  L.  Ed.  960. 

Failure  of  Act  Ky.  March  10,  1900  (Ky. 
St  §  820a),  to  provide  for  an  appeal  from  final 
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order  of  railroad  eommissfoii  fixing  freight  rates 
or  for  review  of  their  reasonableness,  does  not 
deprive  carrier  of  its  property  without  due  pro- 
cess of  law.— Louisville  &  N.  R.  Co.  ▼.  Garrett, 
34  S.  Ct.  48.  231  U.  S.  298,  68  L.  Ed.  229,  af- 
firming order  (O.  O.)  186  F.  176. 

The  method  of  fixing  the  width  of  the  bar- 
rier pillar  to  be  left  between  adjoining  coal  prop- 
erties which,  under  Act  Pa.  June  Z,  1891  (F. 
Tj.  176),  must  be  sufficient  to  safeguard  em- 
ployes of  either  mine  in  case  of  abandonment, 
does  not  constitute  a  taking  of  property  with- 
out due  process  of  law  because  the  width  of  the 
pillar  is  determined  by  the  engineers  of  the 
adjoining  property  owners,  together  with  the 
inspector  of  the  district,  nor  because  the  statute 
does  not  require  notice  to  the  lessor,  there  be- 
ing notice  to  the  lessee,  nor  because  neither  a 
procedure  is  prescribed  nor  a  right  to  appeal 
given.— Plymouth  Coal  Co.  v.  Commonwealth  of 
Pennsylvania,  34  S.  Ct  359,  232  U.  S.  531,  58 
L.  Ed.  713,  affirming  decree  Commonwealth  y. 
Plymouth  Coal  Co.,  81  A.  148,  232  Pa.  141. 

The  imperative  enforcement  of  Act  Feb.  4, 
1887,  §  4,  as  amended  by  Act  June  18,  1910,  i 
8,  forbidding  carriers  to  charge  a  lesser  rate  for 
a  longer  than  for  a  shorter  haul,  when  the  In- 
terstate Commerce  Commission  has  refused  an 
application  for  relief  from  such  long  and  short 
haul  clause,  does  not  render  the  statute  repug- 
nant to  Const.  Amend.  5,  as  denying  due  pro- 
cess of  law. — United  States  v.  Atchison,  T,  &  S. 
F.  R.  Co.,  34  S.  Ct  986,  234  U.  S.  476,  58  L. 
Ed.  1408:  Same  v.  Union  Pac.  R.  Co.,  34  S. 
Ct.  995,  234  U.  S.  495,  58  L.  Ed.  1426.  Re- 
versing decree  (Com.  Ct.)  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  United  States,  191  F.  856. 

The  action  of  the  State  Dispensary  Com- 
mission of  South  Carolina  in  rejecting  a  claim 
on  the  ground  that  the  claimant  was  indebted  to 
the  state  for  money  fraudulently  collected  was 
not  a  confiscation  of  his  claim,  where  the  state* 
Supreme  Court  in  upholding  the  action  of  the 
Commission  expressly  held  that  the  validity  of 
any  demand  by  the  state  against  claimant  was 
not  foreclosed  by  the  Commission's  findinp^. — 
Carolina  Glass  Co.  v.  State  of  South  Carolina, 
36  S.  Ct  293,  240  U.  S.  305,  60  L.  Ed.  658. 
affirming  judgments  69  S.  E.  391,  87  S.  C.  270, 
and  Sa-ne  v.  Murray  (D.  C.)  197  F.  392,  revers- 
ing judgment  206  F.  635,  124  C.  O.  A.  423. 

The  removal  by  the  South  Carolina  Dis- 
pensary Commission  under  Act  S.  C.  Feb.  23, 
1910,  of  funds  in  the  hands  of  county  dispensa- 
ries due  to  a  corporation  indebted  to  the  state, 
does  not  deny  the  corporation  due  process  of 
law,  though  the  state  haa  not  consented  to  be 
sued. — Id. 

The  state  may,  consistently  with  due  process 
of  law  required  by  Const.  Amend.  14,  clothe  a 
bank  commissioner  with  power  to  close  a  state 
bank  found  to  be  insolvent  without  awaiting 
judicial  proceedings— Title  Guaranty  &  Surety 
Co.  of  Scranton,  Pa.,  v.  State  of  Idaho,  36  S. 
Ct.  345,  240  U.  S.  136.  60  L.  Ed.  566,  dismiss- 
ing appeal  State  v.  Title  Guaranty  &  Surety 
Co.  of  Scranton,  Pa.,  152  P.  189,  27  Idaho,  752. 

Claimant  of  irrigation  rights  is  not  deprived 
of  property  without  due  process  of  law  because 
in  proceedings  before  State  Water  Board  un- 
der 3  Lord's  Or.  Laws,  tit  43,  c.  6  (Laws  1913, 
cc.  82,  86,  97),  he  is  required  at  his  own  ex- 
pense to  assert  his  claim  before  the  board  and 
pay  a  fee  for  having  it  considered. — Pacific  Live 
Stock  Co.  V.  Lewis.  36  S.  Ct  637,  241  U.  S. 
440,  60  L.  Ed.  1084,  affirming  decree  (D.  C.) 
217  F.  95. 

Proceedings  before  State  Water  Board  con- 
trolled by  3  Lord's  Or.  Laws,  tit  43,  c.  6  (Laws 
1913,  cc.  82.  86,  97),  held  not  wanting  in  due 
process  of  law  because  sworn  statements  of 
claimants  are  taken  ex  parte  io  first  instance 


and  state  engineer's  report  is  accepted,  though 
not  sworn  to  as  prima  facie  evidence. — Id. 

Requirements  of  3  Lord's  Or.  Laws,  tit  43, 
c.  6  (Laws  1913,  cc.  82,  86,  97),  that  pending 
final  adjudication  by  court  waters  of  stream 
shall  be  distributed  accoiding  to  order  of  State 
Water  Board  unless  bond  is  given,  held  not 
wanting  in  due  process  of  law. — Id. 

^=»320.  Destmotion  of  property. 

See  10  Cent  Dig.  Const  Law,  U  771.  778. 

Due  process  of  law  is  not  denied  an  im^ 
porter  of  teas  by  the  provision  of  the  Tea  In- 
spection Act  March  2.  1897,  e.  858,  29  Stat 
604  [U.  S.  Comp.  St.  1901,  p.  8194],  command- 
ing the  destruction  of  teas  not  exported  within 
six  months  after  their  final  rejection  as  not 
entitled  to  admission  into  the  United  States 
because  inferior  to  the  government  standards. — 
Buttfield  V.  Stranahan,  24  S.  Ct  349,  192 
U.  S.  470,  48  L.  Ed.  525 ;  Same  v.  Bidwell,  24 
S.  Ct  356,  192  U.  S.  498,  48  L  Ed.  536 ;  Same 
V.  tJnited  States,  24  8.  Ot  356,  192  U.  S.  499, 
48  L.  Ed.  537. 

Due  process  of  law  is  not  denied  the  own- 
er or  custodian  of  food  in  cold  storage  by  a  ma- 
nicipal  ordinance  under  which  such  food,  when 
unfit  for  human  consumption,  'may  summarily 
be  seized,  condemned,  and  destroyed  by  munici- 
pal officers  without  a  preliminary  hearing.  De- 
cree (C.  C.  1907)  151  F.  120,  modified.— North 
American  Cold  Storage  Co.  v.  City  of  Chicago, 
29  S.  Ct  101,  211  U.  S.  306,  53  L.  Ed.  195. 
15  Ann.  Cas.  276. 

Confiscation  and  destruction  provided  by 
municipal  ordinance  where  milk  does  not  c<ki- 
form  to  the  requirements  of  an  ordinance  for- 
bidding shipment  into  the  city  of  milk  from 
cows  outside,  unless  they  have  been  first  subject 
to  a  tuberculin  test  and  certificate  shall  have 
been  filed  with  the  health  officer,  held  not  to 
take  proper^  without  due  process  of  law  in  vio- 
lation of  Const  U.  S.  Amend.  14.— Adams  ▼. 
aty  of  Milwaukee,  33  S.  Ct  610,  228  U.  S. 
572,  57  L.  Ed.  971.  affirming  Judgment  129  N. 
W.  518,  144  Wis.  371. 


Xn.  RIGHT  TO  JUSTICE  AND  BOOB- 
DIES  FOR  INJURIES. 

^=»322.  Nature  of  remedies  guaranteed. 

See  10  Cent  Dig.  Const  Law.  S  951, 

Whatever  merit  there  may  be  In  a  daim 
that  submerged  lands  in  the  Potomac  river,  re- 
claimed by  the  United  States,  should  in  equity 
be  restored  to  the  heir^i  or  assigns  of  former 
English  holders  of  the  title  from  whom  they 
were  confiscated  during  the  Revolution,  such 
claim  is  not  a  legal  one  which  can  be  consid- 
ered by  the  courts.— Morris  v.  United  States,  19 
S.  Ct  049,  174  U.  S.  196,  43  L.  Ed.  946. 

^=»329.  Remedies  by  appeal  er  error  e» 
other  proeeediBS  '<v  review. 

See  10  Cent.   Dig.   Const   Law,  |  968;    S6  Cent 
Dig.  Hun.  Corp.  S  1183. 

Plaintiffs  in  error  in  a  federal  Circuit 
Court  of  Appeals  are  substantially  denied  their 
day  in  court  by  an  affirmance  of  the  Judgment 
below  on  the  ground  that  the  defenses  relied  up- 
on were  of  an  equitable  nature,  not  cognizable 
in  a  court  of  law,  where  the  trial  court  with 
the  acquiescence  of  all  parties,  treated  the  de- 
fenses interposed  by  the  answer  as  legal  in 
their  nature,  and  no  such  question  was  raised 
by  either  party  or  considered  when  the  cause 
was  submitted  to  the  Circuit  Court  of  Appeals. 
Judgment  (1907)  156  F.  1022,  84  C.  C.  A.  67^ 
reversed. — Lutcher  &  Moore  Lumber  Co.  v. 
Knight  30  S.  Ct  505,  217  U.  8.  257,  54  L.  Ed. 
757. 
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CONTEBIPT 


CONSTRUCTION. 

Lanfuaertt  used  in  alleged  libel  or  slander,  see 
Libel  and  Slander,  ^s>20,  21. 

Parol  or  extrinsic  evidence  to  aid  construction 
of  written  instraments,  see  Evidence,  ^S3>448- 
463. 

Statute  relating  to  qnashing  indictment  9m  af- 
fecting jorisdiction,  see  Courts,  <p»385(l^). 

Of  oonirads,  ifuiruments,  or  judicial  aots  or 

proceeding*. 

See- 
Acknowledgment,  ^s949. 
Appeal  and  Error,  ^S9ll94. 
Arbitration  and  Award,  ^ss>20. 
Assignments,  '^=s>71-85. 
Astdnunents  for  Benefit  of  Creditors,  ^ss>17^ 

Attorney  and  Client,  ^=»144,  14& 

Bills  and  Notes,  ^=»lia-132. 

Boundaries,  ^=»3-14. 

Carriers,  ^=»50,  51. 

Cbarities,  <=:>37. 

Chattel  Mortgages,  «s>117-125. 

Compromise   and   Settlement,    ^=»10-12. 

Constitutional  Law,  ^=»ll-49. 

Contracts,  <=:>151-284. 

Corporations,  ^=»372. 

Covenants,   <=:>32-39. 

Criminal  Law,  ^s»822,  823. 

Customs  Duties,  ^S9l2. 

Deeds,  ^=996-162. 

Dedication,  ^=s>49-69. 

Guaranty,  ^=932-87. 

Indictment  and  Information,  ^s>117.     • 

Insurance,  ^=>146~174. 

Judgment,  <9=»526-538. 

Master  and  Servant,  ^=^8. 

Mines  and  Minerals.  ^=»43,  61-70,  72-79. 

Mortgages,  ^=>114,  126-139. 

Municipal  Corporations,  ^=^352 

Patents,  «=s>165-177. 

Powers,  «=5>17-39. 

Public  Lands,   ^=^114. 

Principal  and  Surety,  ^s>59-8d. 

Railroads,  ^s»133. 

Release,  «=s>25-34. 

Sales,  ^s»61-87,  276-279. 

Slapping,  ^s»39^9. 


Statutes^  ^=8)180-278. 

Stipulations,  ^:^14. 

Taxation,  ^=s>777-781. 

Territories,  ^s»6^  15b 

Trial,   «=»285-296,   343,  395,  404. 

Treaties,  ^=»7. 

Trusts,  «=»121-140. 

Vendor  and  Purchaser,  ^=»5O-80. 

Wills,  «=s>445-707. 

Of  huilding*  or  other  works. 
See- 
Bridges.  «=»20. 
Contracts,  ^=s>197,  198. 
Levees,  <b>16. 
RaUroads,  ^=»17-60,  103. 
Telegraphs  and  Telephones,  ^s94-22. 
Turnpikes  and  Toll  Roads,  ^=»28-30. 

CONSTRUCTIVE  ASSIGNMENTS. 

See  Assignment  for  Benefit  of  Creditors, 
14,  17. 

CONSTRUCTIVE  NOTICE. 

See- 
Bills  and  Notes,  ^s>336-340. 
Principal  and  Agent,  «=s>177-181. 
Vendor  and  Purchaser,  ^=s>229-232. 

CONSTRUCTIVE  RESIDENCES. 

See  Pablic  Lands,  «s»86. 

CONSULS. 

See  Ambassadors  and  Consolfl. 

CONTAGIOUS  DISEASES. 

Animaift^  gee  Animsls,  ^=»28-33. 

Penalties  for  bringing  into  United  States  aliens 
afflicted  with  contagious  diseases,  see  Aliens, 
^=>40,  58,  80 ;  Constitutional  Law.  «3»303. 

Health  regulations,  see  Health,  «3»22-2S. 


CONTEMPT. 


Scope-Note. 

[INCLUDES  disobedience  to  the  process,  orders^  or  mles  of  coiirtB,  and  other  acta  or 
conduct  in  disregard  of  their  authority  or  dignity,  tending  to  impede  or  frustrate  the  ad- 
ministration of  law ;  what  constitutes  such  contempt,  civil  or  criminal,  in  general ;  what 
persona  are  liable  therefor;  power  to  punish  contempt,  and  proceedings  therefor;  and 
punishment  of  contempt. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis, 

L  Acts  or  Conduct  Constituting  Contempt  of  Court. 
6.  Misconduct  in  presence  of  court. 
8.  Publications  relating  to  court,  jury,  or  officers. 
10.  Misconduct  as  officer  of  court. 

19.  Disobedience  to  mandate,  order,  or  judgment. 

20,  In  general. 

21. Validity  of  mandate,  order,  or  judgment. 

22. Stay  or  review  of  proceedings. 

23.  Service  on  or  knowledge  of  party  or  other  person. 


Shis  Dicest  is  eompiled  oa  the  Key-Number  Sjsteni.    For  ejEplanatioa*  see  pae^  Ui* 
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II.  Power  to  Punish,  and  Proceedings  Therefor. 

«=»  32.  Scope  and  extent  of  authority. 

34.  Superior  courts. 

37.  Existence  of  other  remedy. 
46.  Limitations  and  laches. 

51.  Summary  proceedings. 

52. Contempts  in  presence  of  court. 

58.  Plea,  answer,  or  counter  affidavit. 

59.  Interrogatories  and  answers  thereto. 
61.  Hearing  and  determination. 

64.  Commitment. 
66..  Appeal  or  error. 

III.  Punishment. 

73.  Indemnity  to  party  injured. 

79.  Imprisonment  to  compel  performance  of  act  required. 

82.  Remission  of  fine,  or  discharge  from  imprisonment. 

Cross-References. 


Release  on  habeas  corpus,  see  Habeas  Corpus, 

Review  on  habeas  corpus,  see  Habeas  GorpuSy 

<S=»92. 
Right  to  trial  by  jury,  see  Jury,  ^=»21. 


Disohedience  io  particular  writa,  tnandatet, 
orders,  or  judgment^. 
See- 
Bankruptcy,  <e==»229. 
Discovery,  ^=»107. 
Injunction,  «=>224-232. 
Supersedeas,  ^=»8. 
Trade-Marks  and  Trade-Names,  ^==»07. 


I.  ACTS  OR  CONDUCT  CON STITUT- 
INO   CONTEMPT   OF   COURT. 

^ss>9,  maoondiiot  in  presence  of  eonrt. 

See  10  Cent.  Dig.  Contempt,  S5  6,  9.  10.  13. 

Attempts  by  persuasion  and  offer  of  money 
to  deter  a  witness  duly  subpoenaed  from  testify- 
ing in  behalf  of  the  government,  such  attempts 
'being  made  in  the  witness  room,  immediately 
•adjacent  to,  and  in  the  hallway  of,  the  court 
room,  and  while  the  court  was  in  session,  con- 
stitute misbehavior  in  the  jpresence  of  the  court, 
under  Rev.  St.  S  725,  giving  the  federal  courts 
power  to  punish  contempts  committed  '*in  their 
presence,  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice." — Ex  parte  Js'avin, 
131  U.  S.  267,  9  S.  Ct.  699,  33  U  Ed.  150. 

^=»8.  Fublicationa     relatins     to     court, 
Jury,  or  officers. 

See  10  Cent.  Dig.  Contempt,  S  H. 

^=»10.  Misconduct  bm  officer  of  court. 

See  10  Cent.  Dig.  Contempt,  (9  19-22. 

.  Advice  of  attorneys  to  a  state  court,  pur- 
suant to  which  that  court  compelled  the  surren- 
der by  a  receiver  in  bankruptcy  of  property 
which  had,  without  the  consent  of  the  state 
court,  been  voluntarily  turned  over  to  him  by  a 
receiver  appointed  by  such  court,  cannot  be 
deemed  to  constitute  contempt  of  the  bankrupt- 
cy court,  where  there  is  no  evidence  that  their 
advice  was  given  otherwise  than  in  good  faith 
and  in  the  discharge  of  their  duty  as  counsel. 
—In  re  Watts,  23  S.  Ct.  718,  190  U.  S.  1,  47  L. 
Ed.  933. 

^=»19.  Disobedience'  to  mandate,  order, 
or  Judsnient. 

See  10   Cent.   Dig.   Contempt,   IS  68-80;    24   Cent 
Dig.  Oarn.  S  285.  \ 

^=:»20.  ^^  In  general. 

See  10   Cent.   Dig.   Contempt,   S§  58-62;    24  Cent. 
Dig.  Oarn.  S  285. 

Participation  in  the  murder  of  a  prisoner 
under  sentence  of  death  in  a  state  court,  with 
intent  to  prevent  the  delay  attendant  upon  an 
appeal  to  the  federal  Supreme  Court  from  an 


order  of  the  CSrcuit  Court  denying  relief  by 
habeas  corpus,  and  to  prevent  the  hearing  of 
such  appeal,  is  a  contempt  of  the  Supreme 
Court,  where  such  murder  was  committed  aft- 
er the  appeal  had  been  allowed,  and  that  court 
had  ordered  that  "all  proceedings  against  the 
appellant  be  stayed,  and  the  custody  of  said 
appellant  be  retained  pending  this  appeal."— 
United  States  v.  Shipp,  27  S.  Ct.  165,  203  U. 
S.  563,  51  L.  Ed.  319,  8  Ann.  Cas.  265. 


»*  Validity  of   mandate,   order, 
or  Judgment. 

See  10  Cent  Dig.  Contempt,  S9  34,  63-66. 

Lack  of  jurisdiction  in  the  federal  Circait 
Court  of  a  petition  for  habeas  corpus,  or  in  the 
Supreme  Court  of  the  appeal  from  the  order 
denying  the  writ,  does  not  enable  persons  to 
disregard,  without  liability  to  process  for  con- 
tempt, the  order  of  the  Supreme  Court  that  "all 
proceedings  against  the  appellant  be  stayed, 
and  the  custoa>  of  said  appellant  be  retained 
pending  this  appeal,"  since  that  court  necessa- 
rily has  jurisdiction  to  decide  whether  the 
case  is  properly  before  it.— United  States  v. 
Shipp,  2t  S.  Ct.  105,  203  U.  S.  563,  51  L.  Ed. 
319,  8  Ann.  Cas.  265. 


— »  Stay   or   review    of  proceed- 
ings. 

See  10  Cent  Dig.  Contempt,  i  67. 

The  sheriff  and  night  jailer  in  charge  of  a 
prisoner  under  sentence  of  death  in  a  state 
court  are  chargeable  with  contempt  of  the  man- 
date of  the  Supreme  Court  of  the  United  States, 
staying  all  proceedings  pending  an  appeal,  where 
such  officials. made  no  preparation  to  prevent 
the  murder  of  the  prisoner  by  a  mob.  actuated 
by  the  intent  to  prevent  the  delay  attendant  up- 
on such  appeal,  although  such  action  was  rea- 
sonably to  be  anticipated,  and  made  no  efifort  to 
resist  the  mob,  to  save  the  prisoner,  or  to  iden- 
tify the  participants  in  the  crime. — United  States 
V.  Shipp,  29  S.  Ct  637,  214  U.  S.  386,  53  L. 
Ed.  1041. 

Participants  in  the  murder  of  a  prisoner 
under  sentence  of  death  in  a  state  court,  after 
an  appeal  to  the  Supreme  Court  of  the  United 
States  has  been  allowed,  are  guilty  of  contempt 
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of  the  Supreme  Court,  where  their  crime  was 
actuated  by  the  intent  to  prevent  the  ^elay  at- 
tendant upon  such  appeal. — Id. 

^=>23.  — ^  Service   on   or  katovrledse   of 
party  or  other  perion. 

See  10  Cent.  Dig.  Contempt,  SS  68-70. 

In  quo  warranto  proceedings  in  a  state  court 
to  suspend  a  state  officer,  a  judgment  of  oust- 
er was  entered,  which  of  itself  operated  to 
remove  the  incumbent,  and  also  adjudged  the  ti- 
tle to  the  relator.  An  appeal  and  supersedeas 
was  allowed,  but  the  relator,  without  knowledge 
thereof,  broke  into  the  office,  and  assumed  its 
duties.  Heldf  that  this  was  not  a  contempt. — 
Wilson  V.  State  of  North  Carolina,  18  S.  Ct. 
435,  169  U.  S.  586,  42  L.  Ed.  865. 

II.   POWER  TO  PUNISH,  AND  PRO- 
CEEDINGS THEREFOR. 

Circuit  court  of  appeals,  see  Courts,  ^=»405. 
Decisions   reviewable,    see   Appeal   and   Error^ 

Delegation  of  legislative  power,  see  Constitu- 
tional Law,  ^=»61. 

Due  process  of  law,  see  Constitutional  Law,  ^s> 
273,  313. 

Jurisdiction  to  review  proceedings,  see  Courts, 
e=>385(l),  388,  396. 

Practice  peculiar  to  federal  courts,  see  Courts, 

Violation  of  injunction,  see  Injunction,  ^ss>230. 

^=»32.   Soope  and  extent  of  authority. 

S€lie  10  Cent.  Dig.  Contempt,  SS  95-110. 


— —  Superior  courts. 

See  10  Cent  Dig.  Contempt,  SS  99,  101-104. 

A  federal  court  has  jurisdiction  to  enter- 
tain proceedings  for  contempt  against  a  con- 
stable who  without  a  warrant  searches  railroad 
premises  in  possession  of  the  court's  receiver, 
and  seizes  liquors  deposited  therein,  and  to  de- 
termine if  the  receiver  was  violating  state  stat- 
utes, and  whether  the  seizure  was  authorized 
thereby.— In  re  Swan,  150  U.  S.  637,  14  S.  Ct 
225,  37  L.  Ed.  1207. 

^=»37.   Ezistenee  of  other  remedy,  . 

See  10  Cent  Dig.  Contempt,  i§  111-116. 

Rev.  St.  §  725,  gives  the  federal  courts  pow- 
er to  punish  contempts  of  their  authority,  inter 
alia,  in  cases  of  "misbehavior  of  any  person 
in  their  presence,  or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice."  Held, 
that  while  the  same  offense  is  embraced  in  Rev. 
8t.  §  5309,  and  punishable  by  indictment,  that 
method  of  procedure  is  not  exclusive,  and  the 
court  may  proceed  summarily,  under  section  725. 
—Ex  parte  Savin,  131  U.  S.  267,  9  S.  Ct.  699, 
33  L.  Ed.  150. 

Comp.  Laws,  §  2002,  providing  for  the  Im- 
position of  a  fine  for  disobedience  of  a  manda- 
mus, does  not  affect  the  power  of  the  court  to 
punish  for  a  contempt.— Delgado  v.  Chavez,  140 
U.  S.  586, 11  S.  Ct.  874,  35  L.  Ed.  578,  affirming 
judgment  5  P.  948,  5  N.  M.  646. 

^=:>46.  Idmitationfl   and  laches. 

See  10  Cent.  Dig.  Contempt,  S  183. 

Criminal  contempts  are  crimes,  within  Rev. 
St.  I  1044  (U.  S.  Comp.  St.  1901,  p.  725),  pre- 
scribing a  three-year  limitation,  though  the 
right  of  trial  by  jury  in  criminal  cases  does 
not  extend  to  eofih. '  contempts. — Gompers  v. 
United  States,  34  S.  Ct.  693,  233  U.  S.  604, 
58  L.  Ed.  1116,  Ann.  Cas.  1915D.  1044,  revers- 
ing judgment  In  re  Gompers,  40  App.  D.  C. 


^s»51.   Summary  proeeedings. 

See  10  Cent.  Dig.  Contempt,  SS  140-142. 


^s>52.  «»  Contempts    in     presence     of 
court. 

See  10  Cent  Dig.  Contempt,  SS  140-142. 

Where  the  offender,  immediately  aftejc  com- 
mitting a  contempt,  leaves  the  court  room,  go- 
ing into  another  room  in  the  same  building, 
the  court  still  has  jurisdiction,  at  least  on  the 
day  of  the  offense,  to  order  his  arrest  and  im- 
prisonment, without  first  ordering  an  attach-- 
ment  to  bring  him  before  the  court. — In  re  Ter- 
ry, 128  U.  S.  289,  9  S.  Ct.  77,  52  L.  Ed.  405.     - 

^=»58.  Plea,  answer,  or  connter  aiftdaTit. 

See  10  Cent.  Dig.  Contempt,  SS  169-175. 

Sworn  answers  denying  any  participation 
in  the  alleged  murder  of  a  prisoner  under  sen- 
tence of  death  in  a  state  court,  pending  his  ap- 
peal to  the  federal  Supreme  Court  from  an 
order  of  a  Circuit  Court  denying  relief  by  ha- 
beas corpus,  are  not  sufficient  to  purge  the 
affiants  of  a  charge  of  contempt  of  the  Supreme 
Court  by  taking  part  in  such  murder  after  the 
appeal  had  been  allowed  and  a  stay  of  proceed- 
ings ordered.— United  States  v.  Shipp,  27  S. 
Ct.  165,  203  U.  S.  563,  51  L.  Ed.  319,  8  Ann. 
Cas.  265. 

^=:»59.   Interrogatories       and        ansirers 
thereto. 

See  10  Cent.  Dig.  Contempt,  SS  176-lSI. 

Where  an  opportunity  for  explanation  and 
defense  is  given,  it  is  not  necessary  to  direct 
service  of  interrogatories  upon  defendants. — Ex 
parte  Sa\in,  131  U.  S.  267,  9  S.  Ct.  699,  33  L. 
Ed.  150. 

^=»61.  Hearing  and  determination. 

See  10  Cent.  Dig.  Contempt,  SS  188-194,  196. 

The  court  may  adopt  such  mode  of  trying 
the  question  of  contempt  as  it  deems  proper, 
only  so  that  the  person  charged  be  given  an 
opportunity  for  explanation  and  defense. — Ex 
parte  Savin,  131  U.  S.  267,  9  S.  Ct.  699,  83  L. 
Ed.  150. 

^=»64b   Oommitment. 

See  10  Cent.  Dig.  Contempt,   SS  202-209. 

An  order  committing  a  person  for  contempt 
until  he  shall  comply  with  an  order  of  court, 
or  until  discharged  b^r  the  court,  is  not  uncer- 
tain nor  indefinite;  it  being  in  his  power  at 
any  time  to  obtain  his  discharge  by  obeying 
the  order. — ^Tinsley  v.  Anderson,  18  S.  Ct.  805, 
171  U.  S.  101,  43  L.  Ed.  91. 

^=»66.  Appeal  or  error. 

See  10  Cent  Dig.  Contempt,  SS  213-215,  228-237;    2 
Cent.  Dig.  App.  &  E.  SS  865.  462. 

An  order  fining  a  party  for  contempt  in 
violating  an  injunction,  and  directing  the  fine 
to  be  paid  to  the  adverse  party,  as  compensa- 
tion for  the  damage  done  him,  and  for  his  ex- 
pense in  the  contempt  proceedings,  is  reviewable, 
as  being  an  interlocutory  order  in  a  civil  suit, 
and  not  a  criminal  proceeding. — Worden  v. 
Searls,  121  U.  S.  14,  7  S.  Ct.  814,  30  L.  Ed. 
853.         ' 

On  habeas  corpus  the  record  of  petitioner's 
conviction  of  contempt  showed  that  on  due  hear- 
ing he  was  found  guilty  of  attempting  to  cor- 
ruptly influence  a  juror  sworn  in  a  case  pend- 
ing, but  both  the  petition  and  the  record  were 
silent  as  to  the  particular  locality  where  such 
attempt  was  committed.  Held,  that  it  would' 
be  presumed  in  support  of  the  judgment  that 
the  necessary  jurisoictional  facts  existed.— Ex 
parte  Cuddy,  131  U.  S.  280,  9  S.  Ct  703,  33  L. 
Ed.  154. 

The  decision  of  the  highest  court  of  a  state 
construing  its  own  prior  judgment,  and  holding 
that  a  party  thereto  has  not  been  guilty  of  con- 
tempt, IS  not  a  final,   appealable  judgment. — 
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Newport  Light  <3o.  y.  CHty  of  Newport,  151  U. 
8.  627.  14  S.  Ot  429.  38  L.  Ed.  &9. 

Judgments  in  contempt  proceedings  are  not 
reviewable  by  the  supreme  court  on  error  or 
appeal,  but  may  be  reached^  in  cases  of  ex- 
cess of  jurisdiction,  by  certiorari,  in  the  ab- 
sence of  other  adequate  remedy. — Ex  parte 
Chetwood,  17  S.  Ot  385,  165  U.  S.  443,  41  Ia 
Ed.  782. 

Objections  to  the  materiality  of  the  testi- 
mony are  not  open  to  consideration  on  a  writ 
of  error  sued  out  by  witnesses  to  review  a  judg- 
ment for  contempt,  entered  against  them  for 
disobeying  an  order  to  testify* — ^Nelson  v.  United 
States,  26  S.  Ct.  358,  201  U.  S.  92,  50  L.  Ed. 
673. 

A  judgment  fining  a  person  for  contempt  in 
disobeying  a  subp<Bna  duces  tecum  is  reviewable 
only  by  writ  of  error. — Grant  v.  United  States, 
33  S.  Ct.  190.  227  U.  S.  74,  67  L.  Ed.  423, 
affirming  judgment  (D.  G.)  In  re  Grant,  198  F. 
708. 

Neither  appearance  before  the  grand  jury 
of  the  alleged  owner  of  certain  books  called  for 
in  a  subpoena  duces  tecum  directed  to  his  attor- 
ney, nor  an  order  appointing  a  referee  to  take 
testimony  as  to  the  ownership  of  such  books, 
makes  the  owner  a  party  to  proceedings  to  pun- 
ish the  attorney  for  contempt,  so  that  he  has 
no  standing  to  sue  out  a  writ  of  error  to  re- 
•view  the  judgment  in  such  proceedings. — Id. 


^s>73.  lademnlty  to  pmrtj  injured. 

See  10  Cent  Dig.  Contempt.  H  »7-2e0,  887-270,  274. 


— *  Imprlflomiieiit  to  eompel  per- 
formanoe  of  act  required. 

See  10  Cent.  Dig.  Contempt,  S5  270.  274. 

Though  Gomp.  Laws,  {  2002,  provides  for 
the  imposition  of  a  fine  for  the  refusal  or  neg- 
lect of  an  ofilcer  to  perform  a  duty  enjoined  by 
a  writ  of  mandamus,  payment  of  which  fine 
shall  be  a  bar  to  an  action  for  any  penalty 
incurred  by  him  for  such  neglect  or  refusal,  this 
does  not  affect  the  power  of  the  court  to  punish 
as  a  contempt  the  cfisobedience  of  the  writ,  or  to 
enforce  obedience  by  imprisonment. — ^Delgado 
V.  Ghavez,  140  U.  S.  586,  11  S.  Gt  874,  36  L. 
Ed.  578,  affirming  judgment  5  N.  M.  646,  25  P. 
048. 


Remission    of   fine,    or   dieeharge 
from,  imprisonment. 

See  10  Cent  Dig.  Contempt,  i§  275-284. 

One  sentenced  to  imprisonment  for  contempt 
until  he  restores  certam  goods,, then  to  three 
months  in  addition,  and  until  he  pays  the  costs 
of  the  proceeding,  cannot  be  released  until  the 
first  and  second  provisions  are  performed,  al- 
though the  costs  may  be  beyond  the  court's  pow- 
er to  impose.— In  re  Swan,  150  U.  S.  637,  14 
S.  Ct.  225,  37  L.  Ed.  1207. 

CONTEST. 

Will,  see  WiUs,  «=»204-4d4. 

CONTINGENT  FEES. 

See  Attorney  and  Glient,  «3»14d-160. 


CONTINUANCE 


Scope-Note, 

[INGLUDES  adjoamment  or  postponemeDt  of  proceedings  in  dvU  actions  In  general 
to  a  subsequent  day  or  term  of  court ;  nature  and  grounds  of  such  adjournments  or  post- 
ponements, proceedings  therefor,  and  operation  and  effect  thereof  in  general;  and  entry 
of  continuances. 

[For  related  maitsrs  under  other  topics,  see  cross-references  aftsr  aniilysis.] 

Analysis, 

21.  Absence  of  witness  or  evidence. 

22. In  general. 

26.  Diligence. 

28.  Surprise  at  trial. 
29. In  general. 

Cross-References, 


Appeal,  see  Appeal  and  Error^  ^=»818! 
Griminal  prosecutions,  see  Griminal  Law, 
573-608. 


Review  of  decisions,  see  Api;>ea1  and  Brror, 
966. 

Stipulations  as  to  pleading  judgment,  see  Stipu- 
lations, ^=»3. 


^=»21.  Absenee  of  witness  or  eTldenoe. 

See  10  Cent.  Dig.  Contin.  fiS  68-93. 


6  Cent  Dig. 


— *  In  seneral. 

See  10  Cent  Dig.  Contin.  S§  68-67; 
Ball.  5  130. 

Refusal  to  postpone  case  to  produce  witness 
in  support  of  Kood  character  of  witness  attacked 
on  cross-examination  is  in  discretion  of  trial 
court.— Texas  &  P.  R.  Go.  v.  Hill,  35  S.  Gt 
575»  287  U.  8.  208,  59  L.  £d.  91S» 


— —  IHlieenoe* 

See  10  Cent  Dig.  ConUn.  ||  74-M. 

Refusal  to  grant  continuance  of  consoli- 
dated cause  arising  from  difficulties  of  a  corpo- 
ration in  the  hands  of  a  receiver,  for  absence 
of  material  witnesses,  is  not  an  abuse  of  dis- 
cretion, where  the  matter  bad  been  pending  for 
a  year,  and  all  the  parties  had  acquiesc^  in 
bringing  the  cause  to  a  speedy  trial.— Valdes  v. 
Central  Altagracia,  32  S.  Ct  664,  225  U,  S. 
58,  56  U  £d.  980. 


1 
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^=»28.   Surprise  at  trial. 

See  10  Cent  Dig.  Contln.  SS  95-111. 


See  10  Cent.  Dig.   Contln.  S  95. 

The  refusal  to  discharge  a  jury  and  post- 
pone the  trial  because  of  the  misleading  effect 
of  rulings  admitting  testimony  .on  the*  question 
of  damages,  afterwards  excluded  from  the  con- 
sideration of  the  jury,  is  not  an  abuse  of  dis- 
cretion, where  no  witnesses  had  been  discharged, 
nor  any  books  or  documents  in  possession  ox 
counsel  sent  away,  during  the  trial,  and  there 
was  no  offer  at  the  time  to  present  further  tes- 
timony. Judgment,  L.  Bucki  &  Son  Lumber 
Co.  V.  Fidelity  &  Deposit  Co.  of  Maryland,  109 
F.  393,  48  C.  C.  A.  436,  affirmed.— Fidelity  & 
Deposit  Co.  of  Maryland  v.  L.  Bucki  &  Son 


Lumber  Co.,  2?  S.  Ct.  582,  189  U.  S.  185,  47 
L.  Ed.  744. 

CONTRABAND. 

See  War,  ^s»18. 

CONTRACTORS. 

Bonds,  see  United  States,  ^=^67. 

Independent  contractors,  see  Master  and  Serv- 
ant, «=s>316-319. 

Naval  contractor,  see  Army  and  Navjr,  ^»27. 

Rights  and  remedies  of  contractor  with  United 
States,  see  United  States,  ^=s>74. 

Right  to  mfchanic's  lien,  see  Merchanics*  Lieii0» 
«=>85-83.      • 


CONTRACTS. 

Scope-Note. 

[INCLUDES  promises  and  agreements  in  genera),  express  or  Implied^  oral  or  written, 
and  more  particularly  executory  agreements;  their  nature,  requisites,  validity,  incidents, 
construction,  operation,  and  effect;  evidence  relating  thereto;  modification  or  rescission 
thereof,  by  nevr  agreements  or  by  acts  of  the  parties,  and  discharge  of  the  obligations 
thereof  by  operation  of  law  or  by  performance  or  breach ;   and  actions  for  breach. 

[For  related  matters  under  other  topics,  see  cress -references  after  analysis*] 


Analysis, 
I.  Requisites  and  Validity. 

(A)  Nature  and  Essentials  in  General. 

€=>  9.  Certainty  as  to  subject-matter. 

(B)  Parties,  Proposal,  and  Acceptance. 

«=s>  19.  Revocation  or  withdrawal  of  offer. 

26.  Contracts  by  correspondence. 

27.  Implied  agreements. 
29.  Questions  for  jury. 

(C)  FoRMAi«  Requisites. 

^=s>35.  Signature. 

41.  Confirmation  or  ratification  of  defective  instrument. 

(D)  Consideration. 

^=»48.  Contracts  under  seal. 
53.  Adequacy. 
63.  Money,  investments,  and  securities. 

87.  Evidence  as  to  consideration  or  failure  thereof. 

88.  Presumptions  and  burden  of  proof. 

(E)  Vai^idity  of  Assent. 

^=s>  94.  Fraud  and  misrepresentation. 
95.  Duress. 

(F)  LEGAI.ITY  OF  Object  and  of  Consideration. 

101.  What  law  governs. 

103.  Contravention  of  law  in  general. 

108.  Public  policy  in  general. 

112.  Immorality. 

113.  Inducing  fraud  or  breach  of  trust. 

115.  Restraint  of  trade  or  competition  in  trade. 

116.  In  general. 


Tills  Diseet  is  eompilod  on  the  Key-Numlier  Syitem.   For  explanation,  see  pace  ill. 
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i.  Requisites  and  Validity — Continued. 

(F)  Legality  of  Object  and  of  Consideration — Continuedg^ 

i9ss>  117.  General  or  partial  restraint. 

118.  Preventing  disclosure  of  trade  secrets. 

120.  Procuring  or  making  fictitious  bids  or  proposals. 

123.  Injury  to  public  service  in  general. 

126.  Influencing  legislation. 

129.  Obstructing  or  perverting  administration  of  justice. 

131.  Influencing  action  of  administrative  officer. 

132.  Prevention  of  competition  for  public  work,  franchises,  or 

property. 

133.  Aid  to  public  enemy. 
135.  Effect  of  illegality. 

137.  Partial  illegality. 

138.  Relief  of  parties. 

II.  Construction  and  Operation. 

(A)  General  Ruizes  of  Construction. 
«=>  151.  Language  of  instrument. 

156.  General  and  specific  words. 

163.  Writing  and  printing. 

164.  Construing  instruments  together. 

166.  Matters  annexed  or  referred  to  as  part  of  contract. 

167.  Existing  law  as  part  of  contract. 

169.  Extrinsic  circumstances. 

170.  Construction  by  parties. 

173.  Dependent  or  independent  stipulations. 
175.  Evidence  to  aid  construction. 

(B)  Parties. 

«=»1S1.  Joint  and  several  contracts. 

182.  Joint  contracts  and  survivorship. 

185.  Rights  acquired  by  third  persons. 

186.  Privity  of  contract  in  general. 

(C)  Subject-Matter. 

^=»  189.  Scope  and  extent  of  obligation. 

192.  Property  and  rights  therein  in  general. 

193.  Money,  investments,  and  securities. 

194.  Loans  and  advances^ 

197.  Buildings  and  other  works. 

198.  In  general. 

(D)  Pi^ACE  and  Time. 

€=>  209.  Place  of  payment  of  compensation, 

212.  Reasonable  time. 

213.  Time  of  performance. 

215.  Duration  of  contract  in  general. 

(E)  Conditions. 

«=>221.  Conditions  precedent  in  generaL 
222.  Suspensory  conditions. 

(F)  Compensation. 

^=>  228.  Right  to  compensation  in  general. 
229.  Rate  or  amount  in  general. 

232.  Alterations  and  extra  work. 

233.  Reimbursement  of  expenditures^ 

234.  Deductions  and  offsets. 

235.  Mode  of  making  compensatioiL 

III.  Modification  and  Merger. 

237.  Consideration  for  modification, 
242.  Extension  of  time. 
246.  Operation  and  effect. 
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IV.  Rescission  and  Abandonment. 

«=»2o7.  Grounds  for  rescission  by  party. 

261. Failure  of  performance  or  breach. 

V.  Performance  or  Breach. 

^=»  278.  Performance  of  conditions. 
279.  Tender  of  performance. 

283.  Approval  or  decision  of  architects,  arbitrators,  or  others. 

284.  — ^  In  general. 

286.  Acceptance  or  approval  of  worlc. 

287.  — —  Certificates  in  general. 

298.  Delay  in  performance. 

299.  In  general. 

303.  Excuses  for  nonperformance  or  defects. 
306.  Completion  by  other  party. 

312.  Acts  or  omissions  constituting  breach  in  general. 

313.  Renunciation. 
316.  Waiver  of  breach. 

319.  Rights  and  liabilities  on  partial  performance. 

320.  Rights  and  liabilities  on  defective  performance. 

VL  Actions  for  Breach. 

324.  Nature  and  form  of  remedy. 

325.  What  law  governs. 

327.  Conditions  precedent. 

328.  Defenses. 
331.  Pleading. 
332. Declaration,  complaint,  or  petition  in  general. 

346.  Issues,  proof,  and  variance. 

347.  Evidence. 

348.  Presumptions  and  burden  of  proof. 

349.  Admissibilitv. 


Cross-References. 


See- 
Alteration  of  Instruments. 
Assignments.- 

Cancellation  of  Instruments. 
Champerty  and  Maintenance. 
Customs  and  Usages. 
Frauds,  Statute  of. 
Gaming. 

Lost  Instruments. 
Reformation  of  Instruments. 
Specific  Performance. 
Subrogation. 

Claims  against  United  States  founded  on  con- 
tract, see  United  States,  ^=»95. 

Claims  provable  against  bankrupt's  estate,  see 
Bankruptcy,  ^=9318. 

Com^tency  of  written  contract  as  evidence,  see 
ICvidence,  ^=:>353. 

Constitutional  guaranty  of  liberty  to  contract, 
see  Constitutional  Law,  ^=»S9. 

Contract  as  property  subject  to  condemnation, 
see  Eminent  Domain,  ^=>45. 

Due  process  of  law,  see  Constitutional  Law,  ^!s> 
276. 

Estoppel  by  contract,  see  Estoppel,  ^=»78. ' 

Ground   for    mechanics'    liens,    see    Mechanics' 
Liens.  <S=»56-72. 

Impairing  obligations,  see  Constitutional  Law, 
«S=>113-183. 

In  restraint  of  trade,  see  Monopolies,  €==>9-31. 

Interference    with    contractual    relations,    see 
Torts,  «=5>12. 

Liquidated  damages  or  penalties,  see  Damages, 
«=»75-79. 

Mandamus  in  respect  to  contracts,  see  Manda- 
mus, ^=»84. 

Parol  or  extrinsic  evidence,  see  Evidence, 
586-^24,  429-434,  448-463. 


Restraining  breach,  see  Injunction,  ^=»57-59. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence,  ^=»440- 
445. 

Subject  of  set-off  or  counterclaim,  see  Set- 
off and  Counterclaim,  ^=930-33. 

Contracts  of  particular  classes  of  persons. 

See- 
Attorney    and    CUent,    «=5>76-104,    142-144, 

146-lol. 
Banks  and  Banking,  <S=s»104-116,  260. 
Brokers,  <g=»93-103. 
Carriers.  «g==>35,  47-68,  173,  180,  218,  251- 

254,  307,  405. 
Champerty  and  Maintenance.  ®=:95. 
Chattel  Mortgages,  ^=?>204-208. 
Corporations,  €=>399-432,  447-487,  657. 
Counties,  €=>127. 
District  of  Columbia,  «©=»9,  14,  30. 
Guardian  and  Ward,  ^=»50. 
Husband  and  Wife,  ^=s>47,  181-196w 
Indians,  ®=>24. 
Infants,  ^=»58. 
Insurance,  <S=5>717-719. 
Levees,  ^=:>16. 

Master  and  Servant,  ^=»2-4, 100. 
Mortgages    <S!^!!>249. 

Municipal 'Corporations,  <e=»232-254,  830-372. 
Railroads,  €=>64,  118-144. 
Receivers,  «©=»125-129. 
Shipping,  <g=»139-142. 
States,  ^==>89. 

Tenancy  in  Common,  ^=»33. 
Towns,  ^=»39. 
Trusts,  <g=»209,  210. 
United  States,  «8=>58i,4-76. 
Warehousemen. 


TUs  Disest  is  oompiled  on  the  Key-Number  System.   For  explanation,  see  pace  iii« 
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Contracts  relating  to  partictdar  suhjects. 

Animals,  ^=921-23. 

Arbitration  and  Award,  5-0. 

Attorney  and  Client,  «=5>142-144.  157. 

Bills  and  Notes,  «=»137. 

Bridges,  «=>20. 

Brokers,  ^=?>41-69. 

Carriers,  «=5>47-68.  180,  218,  251-254.  307, 

405. 
Corporations,  ^=s»582. 
Fixtures,  ^=S927. 
Husband  and  Wife,  <&=>181-196. 
Insurance. 

Intoxicating  IJguors,  ^=»329. 
Levees,  ^=>16. 
Logs  and  Logging,  ^=»8. 
Marriage. 

Master  and  Servant,  ^=»2-4. 
Mines  and  Minerals,  ^=»109. 
Mortgages,  ^=^279-283. 
Municipal  Corporations,  <e==»330-^72. 
Principal  and  Agent,  ^b>81-85. 
Principal  and  Surety,  ^=»103-105. 
Public  Lands,  ^=»139. 
Railroads,  ^=>135-139. 
Shipping,  «8=>37-58,  91-98,  139-142. 
Telegraphs  and  Telephones,  ^=?>16,  54. 
Warehousemen. 
Waters  and  Water  Courses,  ^=s>158. 

Partioiilar  classes  of  ewpress  contracts. 

See- 
Animals.  ^=?>21-23. 
Arbitration   and  Award,    ^=91-24. 
Attorney  and  Client,  ^==>151. 
Bailment.' 

Bills  and  Notes,  «=9l37. 
Bonds. 

Carriers,   «=s>47-68. 
Chattel  Mortgages,  ^=»204-206. 
Compositions  with  Creditors. 


See- 
Corporations,  «=»75-78,  113-143. 
Covenants. 
Deeds. 
Depositaries. 
Exchange  of  Property. 
Guaranty. 

Husband  and  Wife,  €=»26-35. 
Indemnity. 
Insurance. 

Landlord  and  Tenant. 
Marriage,  ^=»20.' 
Master  and  Servant,  ^=»2-4,  100. 
Mortgages,  ^s>249. 
Partnership. 
Principal  and  Agent. 
Principal  and  Surety. 
Receivers,  ^=»125-129. 
Sales. 

Shipping,    <S=5>37-58,    91-98,   139-142. 
Stipulations. 
Vendor  and  Purchaser. 

Particular  classes  of  implied  confrodt. 

See- 
Account  Stated. 
Assumpsit,  Action  of. 
Contribution. 
Covenants,  ^=>9-14. 
Interest 

Money  Received. 
United    States,   «=:>69.  , 
Use  and  Occupation. 


patiG 
ibor. 


Work  and  Lai 

Particular  modes  of  discharging  oontraoti* 

See- 
Compromise  and  Settlement 
Payment. 
Release. 
Tender. 


I.   REQUISITES  AND  VAUDITT* 

(A)  NATURE  AND  ESSENTIALS  IN 
GENERAL. 

Necessity  of  mutuality  in  order  to  enforce  spe- 
cific performance,   see   Specific  Performance, 


^=s>9.  Certainty  at  to  subjeot-matter. 

See  11  Cent  Dig.  ContracU,  if  10-20. 

The  power  to  change  details,  reserved  by 
the  government  in  a  contract  for  a  public  work, 
does  not  make  the  contract  unenforceable  for 
want  of  certainty  and  mutuality,  there  being 
full  provisions  for  ascertaining  a  change  in 
the   compensation   where   any   such   change    is 

§  roper.— (1912)  United  States  v.  McMuUen,  32 
.  Ot  128,  222  U.  S.  460,  56  L.  Ed.  269.  re- 
versing judgment  (1909)  McMuUen  v.  United 
States,  167  F.  460.  93  C.  C.  A.  96. 

(B)  PARTIES,  PROPOSALS,  AND  ACCEPT- 
ANCE. 

Implied  contract  to  pay  for  use  of  patent  by 

United  States,  see  united  States,  ^=^97. 
Offer  and  acceptance  of  guaranty,  see  Guaranty, 


^=»19.  Bevooation  or  witlidrawal  of  of- 
fer. 

See  11  Cent.  Dig.  ContracU.  95  67-60. 

Letters  containing  an  offer  to  purchase  an 
interest  in  a  mining  venture  were  sent  by  one 
partner  in  that  enterprise  addressed  to  the  other 
at  St.  Louis,  although  the  writer  knew  that  the 
other's  addresis  would  be  Bayfield,  Wis.,  where 
the  letters  were  in  fact  received,  and  an  accept- 
ance immediately  telegraphed  by  the  recipient. 
The  first  partner  wrote,  withdrawing  his  offer, 


before  it  had  been  received,  but  the  second  part- 
ner testified  that  he  had  never  received  the  let- 
ter of  withdrawal.  In  a  subsequent  correspond- 
ence both  parties  treated  the  contract  as  com- 
plete, except  as  to  detail.  Held,  that  the  at- 
tempted withdrawal  was  invalid,  and  the  con- 
tract complete,  and  could  be  treated  as  auch  by 
the  purchaser.— Patrick  v.  Bowman,  149  V.  S. 
411,  13  S.  Ct  811,  866.  37  L.  Ed.  790,  reversing 
decree  (C.  C.)  Bowman  v.  Patrick,  36  F.  138, 
and  following  Tayloe  v.  Merchants'  Fire  Ins. 
Co.,  50  U.  S.  390,  13  L.  Ed.  187. 

^=:»26.   Contracts  by  oorrespondonco. 

See  U  Cent.  Dig.  Contracts,  |fi  VB,  120. 

A  contract  is  to  be  deemed  concluded  when 
the  offer  is  accepted  within  a  reasonable  time, 
either  by  telegram,  duly  sent  in  the  ordinary 
way,  or  by  letter,  duly  posted  to  the  proposer, 
provided  either  be  done  before  the  offer  is  with- 
drawn to  the  knowledge  of,  or  upon  notice  to, 
the  other  party.— Burton  v.  United  States.  26  S. 
Ct.  aS8,  202  U.  S.  344,  50  L.  Ed.  1057,  6  Ann. 
Cas.  362. 

^=:»27.  Implied  agreements. 

See  11  Cent.  Dig.  Contracts,  fiS  121-182. 

The  mere  fact  that  the  United  States  aviuls 
itself  of  the  benefits  of  labor  and  expense  incur- 
red by  counsel  acting  under  contract  with  pri- 
vate parties,  and  having  no  reason  to  expect 
compensation  from  the  government,  in  filing 
suits  in  the  name  of  the  .United  States  to  vacate 
land  patents,  is  insufficient  to  raise  an  implied 
promise  on  the  part  of  the  latter  to  compensate 
them,  although  their  clients  refuse  to  do  so  oc 
to  proceed  with  the  litigation,  and  the  govern- 
ment itself  then  prosecutes  the  suits  with  other 
counsel.— Coleman  v.  United  States,  152  U.  S. 
96,  14  S.  CL  473,  38  U  Ed.  368. 
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#=s»20.  QtMsttons  for  Juy. 

8m  U  Cent  Dis.  Contracted  tt  141-14S.  18M. 

Plaintiffs  did  certain  work  under  the  direc- 
tions of  defendant's  agent,  who  said  the  company 
would  do  what  was  right  about  it  Held,  that  it 
was  for  the  jury  to  say  whether  the  conversation 
was  with  a  contractual  intent  or  not.— Hender- 
son Bridge  Co.  v.  McGrath,  134  U.  S.  260,  10 
S.  Gt  730,  33  Ll  Ed.  084. 

Plaintiff  wrote  to  defendant,  its  co-tenant 
of  a  water  ditch,  suggesting  that  necessary  re- 
pairs be  made,  and  the  ditch  thereafter  kept 
in  good  condition,  each  party  paying  one-half 
the  expense.  Defendant  answered,  approving 
the  suggestion,  and  stating  that  it  would  direct 
its  engineer  to  co-operate  with  plaintiff  or  his 
agent,  and  determine  and  report  what  repairs 
were  needed.  The  ditch  was  examined  on  dif- 
ferent occasions  by  the  agents  of  the  parties 
acting  in  concert,  and  repairs  were  made  by 
plaintiff  during  several  years,  one-half  the  ex- 
pense for  the  first  year,  being  paid  by  the  de- 
fendant. Statements  of  the  subsequent  repairs 
were  regularly  sent  to  defendant,  who  acknowl- 
edged Uieir  receipt,  and  at  no  time  dissented  to 
plaintiff's  action,  nor  disclaimed  liability  for  its 
share  of  the  expenses.  Held,  that  the  questions 
whether  the  first  two  letters  were  treated  by 
both  parties  as  embodying  a  contract  relative  to 
such  repairs,  and  whether  plaintiff  was  justi- 
fied in  believing  that  defendant  would  pay  its 
share  of  the  expenses,  were  properly  submitted 
to  the  jury.  Soci4t6  Anonyme  des  Bilines  de 
Lexington  v.  Old  Jordan  Mining  &  Milling  Oo., 
35  P.  492,  affirmed.-~01d  Jordan  Mining  &  Mill- 
ing Co.  V.  Soci4t6  Anonyme  des  Mines  de  Lex- 
ington, 17  S.  Ct.  113,  164  U.  S.  261,  41  L.  Ed. 
427. 

(O  FORMAL  REQUISITES. 
Contract  of  United  States,  see  United  States, 

Deed,  see  Deeds;  «3»30-40,  63,  64. 

^s»35.   Signature. 

See  11  Cent.  Dig.  Contracts,  U  171-186. 

Whether  a  contract  made  by  receivers  for 
the  completion  of  a  building,  in  course  of  con- 
struction at  the  time  of  their  appointment,  was 
actually  signed  by  them,  is  immaterial,  so  long 
as  its  terms  were  agreed  upon  and  understood 
between  the  parties.— Girard  Life  Insurance, 
Annuity  &  Trust  Oo.  v.  Cooper,  162  U.  S.  529, 
16  S.  Ct.  879,  40  L.  Ed.  1062,  affirming  decree 
51  F.  332,  2  C.  C.  A.  245,  4  U.  S.  App.  631. 

^s»41.  CoaATmAtion    or    ratliloAtloii    of 
defeotlTa  Instnunent. 

See  11  Cent.  Dig.  Contrscts,  39  215-210. 

The  invalidity  of  a  public  contract  be- 
cause of  noncompliance  with  the  requirement 
of  Rev.  St.  U.  S.  3744  [U.  S.  Comp.  St.  1901, 
p.  2510],  that  such  contracts  be  reduced  to 
writing  and  be  subscribed  by  the  contracting 
parties,  is  immaterial  after  the  contract  has 
been  performed.  Judgment,  R.  P.  Andrews  & 
Co.  V.  United  States  (1905)  41  Ct.  CI.  48,  af- 
firmed.—United  States  V.  R.  P.  Andrews  &  Co., 
28  S.  Ct.  100,  207  U.  S.  229,  52  L.  Ed.  185. 

(D)  CONSIDERATION. 

Affecting  liability  for  money  received-  for  the 
benefit  of  another,  see  Money  Received,  ^==>6. 

Parol  or  extrinsic  evidence  to  show  nature  of 
consideration,  see  Evidence,  ^s»419. 

Restoration  of  consideration  on  cancellation  of 
written  contracts,  see  Cancellation  of  Instru- 
ments, ^=924. 

Statement  of  consideration  in  memorandum  of 
contract  within  statute  of  frauds,  see  Frauds, 
Statute  of,  «=s>108. 


Sufficiency  as  to  creditors  and  subsequent  pur- 
chasers, see  Fraudulent  Conveyances,  ^s» 
85-95. 

Sufficiency  to  entiUe  party  to  specific  perform- 
ance, see  Specific  Performance,  ^s»48-50. 

Particular  ola»»et  of  oontracti. 
See— 
Accord  and  Satisfaction,  ^=»5,  7. 
BiUs  and  Notes,  «=8>91,  92,  366,  503. 
Bonds,  ^=>98. 
Carriers,  ^=>154. 
Compromise  and  Settiement,  ^=»6. 
Deeds,  «=s»17,  96. 


Indemnity, 

Release,  ^=>11-13. 

United  States,  ^s>67. 

Vendor  and  Purchaser,  ^=^12,  13. 

^=:»48«  Contraots  under  seaL 

See  11  Cent.  Dig.  Contracts,   §  406. 

An  indemnity  bond  by  which  defendant  un- 
dertook to  hold  plaintiff  harmless  against  loss 
or  damage  on  an  appeal  bond,  which  he  had  al- 
ready executed  in  Louisiana,  was  entered  into 
in  New  York,  by  the  law  of  which  state  a  writ- 
ten contract,  though  under  seal,  may  be  im- 
peached for  want  of  consideration,  and  a  pre- 
existing liability  entered  into  without  request  is 
an  insufficient  consideration.  The  rule  in  Loui- 
siana in  both  respects  is  otherwise.  Held,  in  an 
action  brought  tiiereon  in  Louisiana,  that,  in 
view  of  the  situation  and  purpose  of  the  parties, 
the  contract  must  be  taken  as  entered  into  in 
contemplation  of  the  law  of  Louisiana  as  the 
place  of  its  performance,  and  that  the  rule  in 
that  state  must  govern.— Pritchard  v.  Norton, 
106  U.  S.  124, 1  S.  Ct.  102.  27  L.  Ed.  104. 

^=>63.  AdaqvAoy. 

See  11  Cent.  Dig.  Contracts,  8§  SO*  282. 

A  contract  by  plaintiff  to  furnish  the  govern- 
ment with  many  articles  at  stipulated  prices, 
among  which  are  shucks  at  60  cents  per  pound, 
is  unenforceable  as  to  that  article,  where  the 
evidence  for  the  government  shows  that  shucks 
were  worth  from  $12  to  $35  per  ton ;  that  it 
was  the  custom  to  buy  them  by  the  hundred 
weight;  and  that  the  error  occurred  by  failing 
to  strike  out  the  word  "pounds"  on  the  printed 
form  on  which  plaintiff's  proposal  was  made, 
and  to  insert  "hundred  weight"  instead,  though 
plaintiff  insists  that  there  was  no  mistake  on  his 
part  in  making  the  bid.— Hume  v.  United  States, 
132  U.  S.  406,  10  S.  Ct.  134,  33  L.  Ed.  393,  af- 
firming 21  Ct.  CI.  328. 

^=:>63«  Money,  iiiTastiiiantSy  and  seonri- 
ties. 

See  11  Cent.  Dig.  Contracts,  §  268. 

The  receipt  of  money  under  a  contract  which 
requires  the  persons  receiving  the  same  to  ad- 
just, on  principles  of  equity  and  justice,  the 
claims  of  certain  other  persons  who  had  render- 
ed services  to  the  other  contracting  party,  is,  of 
itself,  a  sufficient  consideration  for  the  promise 
to  make  such  adjustment.— McKee  v.  Lamon, 
159  U.  S.  317, 16  S.  Ct.  11,  40  L.  Ed.  165. 


pr 


~—  Presnntptions  and  bnvden  of 
proof. 

See  U  Cent.  Dig.  Contracts,  81  408-406,  407. 

■ 

A  nominal  and  immaterial  consideration  of 
a  contract  sued  on  need  not  be  proven ;  and  tes- 
timony offered  by  the  defendant,  tending  to  show 
that  no  such  consideration  passed,  is  properly 
rejecteil— Struthers  v.  Drexel,  122  U.  S.  487, 
7  S.  Ct  1293,  30  L.  Ed.  1216. 


^=987.   Evldenee  as  to   oonsideration 
f  ailnre  tbereof . 

See  U  Cent.  Dig.  ContracU,  81  408-405,  407-410. 
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(E)  VALIDITY  OF  ASSENT. 

Particular  contracts,  see- 
Bills  and  Notes,  <g=»100-103. 

Chattel  Mortgages,  ^=»75. 

Composition  with  Creditors,  ^=»11. 

Compromise  and  Settlement,  €=5>7,  8, 

Deeds,  <g=»70-72. 

Sales,  <g=»37-43. 
Parol  or  extrinsic  evidence  to  show  inYalidity, 

see  E>vidence,  <g=5J429-434. 

^=»94.   Fraud   and   misTepTesentation. 

.     See  U  Cent.  Dig.  Contracts.  §§  420-480.  U60,  1164, 
1165. 

Fraudulent  expressions  of  opinion  are  insuf- 
ficient to  justify  rescission  of  a  contract  execut- 
ed and  acted  upon  by  the  parties. — Johansson 
V.  Stephanson,  154  U.  S.  625.  14  S.  Ct.  1180, 
23  L.  Ed.  1009. 

^=:»95.  Duress. 

See  11  Cent  Dig.  CoDtracU.  S8  431-440. 

Refusal  by  a  purchaser  in  possession  of 
personal  property  to  pay  for  it  to  satisfy  a 
mortgage  lien  on  it,  or  release  it,  unless  the 
seller  will  execute  a  contract  which,  if  per^ 
sisted  in,  both  parties  understand  will  lead  to 
an  immediate  foreclosure  and  the  ruin  of  the 
seller,  amounts  to  duress  which  will  avoid  the 
contract.  Judgment,  Snyder  v.  Stribling  (1907) 
89  P.  222,  18  Okl.  168,  affirmed.— Snyder  v. 
Rosenbaum,  30  S.  Ct.  73,  215  U.  S.  261,  54  L. 
Ed.  186. 

(F)  LEGALITY  OF  OBJECT  AND  OP  CON- 
SIDERATION. 

Affecting  broker's   right   to   compensation,   see 

Brokers,  ^=»58. 
Particular  contracts,  see — 

Carriers,  ^s»35. 

Champerty  and  Maintenance. 

Gaming,  <&s»2-49. 

Intoxicating  Liquors,  ^s»329. 

Shipping,  <&=»139-142. 

Sunday,  <8=»10-13. 

^=>101.  Wliat  law  soTemi. 

See  U  Cent.  Dig.  Contracts,  §8  455-460. 

Questions  of  public  policy  as  affecting  the 
liabiUty  for  acts  done  or  upon  contracts  made 
and  to  be  performed  within  one  of  the  states 
of  the  Union,  when  not  controlled  by  the  con- 
stitution, laws,  or  treaties  of  the  United  States, 
or  by  the  principles  of  the  commercial  or  mer- 
cantile law  or  of  general  jurisprudence,  of  na- 
tional or  universal  application,  are  governed  by 
the  law  of  the  state  as  expressed  in  its  own 
constitution  and  statutes,  or  declared  by  its 
highest  court.  Judgment  70  F.  201,  17  C.  C. 
A.  62,  30  L.  R.  A.  193,  affirmed.— Hartford  Fire 
Ins.  Co.  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  20 
S.  Ct.  33,  175  U.  S.  91,  44  L.  Ed.  84. 

^=:»103.   ContraTention  of  law  in  gener- 
al. 

See  11  Cent.  Dig.  Contracts.  SS  468-476. 

An  agreement  between  a  person  who  has  per- 
formed work  under  a  contract  with  the  United 
States  and  the  accounting  officers  that  penalties 
incurred  by  defaults  in  the  performance  of  the 
work  will  be  waived  if  the  contractor  will  pay 
certain  claims  which  have  been  presented 
against  him  at  the  treasury  department  for  ma- 
terials and  labor  in  the  performance  of  the  con- 
tract, is  valid.— United  States  v.  Windom,  137 
U.  S.  636,  11  S.  Ct.  197.  34  L.  Ed.  811. 

• 

®=»108.  Public   policy  in  general. 

See  11  Cent  Dig.  Contracts.  8§  498-603.  506,  607-611. 

Public  i)olicy  does  not  forbid  an  agreement 
under  which  the  surety  on  a  bail  bond  became 
such  on  condition  that  certain  securities  held 
by  a  third  person  should  remain  in  his  hands 
as    indemnity    for    signing    the    bond.^1912) 


Leary  v.  United  States,  32  S.  Ct.  599.  224^ 
U;  S.  567,  56  L.  Ed.  889,  Ann.  Cas.  1913D, 
1029,  reversing  decree  (1910)  184  F.  433,  107 
C.  C.  A.  27. 

^=^112.  Immorality. 

See  11  Cent.  Dig.  Contracts,  Sfi  612-614. 

The  assignment  of  a  mortgage  by  a  man  to 
a  woman,  whom  he  had  induced  to  marry  him 
by  falsely  representing  that  he  had  procured  a 
divorce  from  his  wife,  and  by  whom  he  had  had 
two  children,  made  after  she  had  discovered  the 
deception,  is  not  impeachable  for  immorality 
of  consideration.— Gay  v.  Parpart,  106  U.  S. 
679,  1  S.  Ct.  456,  27  L.  Ed.  256. 

^=9 11 3.  Indncins    frand    or    breaoli    of 
trnat. 

Bee  11  Cent  Dig.   Contracts,  89  621-641. 

An  extension  company  which  bad  a  contract 
with  a  railroad  company  to  locate  and  construct 
the  road  "by  the  nearest,  cheapest,  and  most 
suitable  route,"  between  two  points,  for  |20,- 
000  per  mile,  agreed  to  locate  the  road  through 
the  town  of  A.  in  consideration  of  being  paid 
a  bonus  by  defendant.  In  locating  the  road 
through  A.  it  was  necessary  to  deflect  from  the 
nearest,  cheapest,  and  most  natural  route  a  dis- 
tance^  five  miles,  at  an  additional  cost  of 
$100,000.  Heldy  that  the  contract  between  the 
extension  company  and  defendant,  being  an 
agreement  by  an  employ^  to  violate  his  obliga- 
tion to  his  employer,  was  against  public  policy, 
and  void.— Woodstock  Iron  Co.  v.  Richmond  & 

Bi  ^''^^^^'S^r.^^'  129  U.  S.  643,  9  S.  Ct.  402, 
o2  L.  liid.  819. 

^  A  contract  made  by  a  person,  in  contempla- 
tion of  becoming  an  officer  in  a  private  corpora- 
tion and  controlling  a  majority  of  its  stock, 
that  he  will  use  his  influence  to  retain  another 
in  office  at  a  fixed  salary,  is  void,  as  against 
public  policy,  being  inconsistent  with  the  duty 
that  the  promisor  as  an  officer  owes  to  the  stock- 
holders, though  no  direct  private  gain  is  to 
result  therefrom  to  him.— West  v.  Camden.  135 
U.  S.  507,  10  S.  Ct.  838.  34  L.  Ed.  254. 

^»116«  Restraint  of  trade   or  competi- 
tion in  trade. 

See  U  Cent.  Dig.    Contracts,  SS  642-669. 

.$=9116.  —  In  general. 

See  11  Cent. Dig.  Contracts.  88  642-662. 

A  stipulation  in  a  contract  that  a  sleeping- 
car  company  shall  have  the  exclusive  right,  for 
15  years,  to  furnish  drawing-room  and  sleeping 
cars  for  a  railroad  company's  use,  does  not  ren- 
der the  contract  void  as  being  in  restraint  of 
trade  or  against  public  policy,  as  such  stipula- 
tion does  not  disable  the  sleeping-car  company 
from  furnishing  cars  to  a  rival  railroad,  and 
the  law  will  imply,  from  the  terms  of  the  con- 
tract, that  it  must  furnish  the  railroad  company 
in  question,  not  only  adequate  and  safe  cars,  but 
sufllcient  in  number  for.  the  use  of  the  public 
traveling  on  the  latter's  road.— Chicago,  St  L. 
&  N.  O.  It.  Co.  V.  Pullman  South.  Car  Co.,  138 
U.  S.  79,  11  S.  Ct.  490,  35  L.  Ed.  97. 


«g=»117. 


or 


partial      re- 


^  General 
■traint. 

See  11  Cent.  Dig.  ContracU.  S8  664-669. 

Contracts  with  telegraph  companies,  by 
which  the  Chicago  Board  of  Trade  limits  the 
communication  of  (Quotations  of  prices  on  sales 
of  grain  and  provisions  for  future  delivery,  col- 
lected bjr  it,  which  it  might  have  refrained  from 
communicating  to  any  one,  are  not  contracts  in 
restraint  of  trade,  either  under  Act  July  2, 
1890,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St. 
1001,  p.  3200],  or  at  common  law.  Decrees, 
Board  of  Trade  of  City  of  Chicago  v.  L.  A. 
Ivinsey  Co..  130  F.  507,  64  0.  C.  A.  669,  69 
L.  R.  A.  59,  affirmed,  and  Christie  Grain  & 
Stock  Co.  V.  Board  of  Trade  of  City  of  Chica- 
go, 125  F.  161,  61  C.  O.  A.  11,  reversed.— Board 
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of  Trade  of  City  of  Chicago  t.  Christie  Grain 
&  Stock  Co..  25  S.  Ct  637,  198  U.  S.  236,  49  L. 
Ed.  1031. 

^s»118«  -^  PreTenting;     dlsolorare     of 
trade  secrets. 

See  11  Cent.  Dig.  Contracts,  S  553. 

An  assignment  for  a  valuable  consideration, 
by  the  proprietor  of  a  secret  medicinal  com- 
pound, of  the  exclusive  right  to  manufacture  and 
sell  it  in  certain  states  and  territories,  with  a 
covenant  by  the  assignor  not  to  manufacture  or 
sell  the  article  in  such  territory,  and  a  cove- 
nant by  the  assignees  not  to  manufacture  or 
sell  it  in  other  territory,  is  not  contrary  to  pub- 
lic policy,  as  being  in  restraint  of  trade. — Fowle 
V.  Park,  131  U.  S.  88,  9  S.  Ct  658,  33  L.  Ed. 
67. 

^s»120.  Proonring  or  makliis  ilotltlovs 
bids  or  proposals. 

An  agreement  between  two  persons  to  se- 
cretly combine  their  interests  and  to  put  in  bids 
known  to  each  other,  the  highest  being^  fictitious, 
and  made  only  for  the  purpose  of  making  an  ap- 
pearance of  competition,  is  illegal  and  void  as 
against  public  policy,  without  regard  to  its  ac- 
tual effect ;  its  vice  being  inherent,  and  arising 
from  its  natural  tendency  to  induce  the  authori- 
ties having  the  letting  of  the  contract  to  act  in 
the  belief  that  the  competition  is  real,  and  the 
lower  bid  a  reasonable  one.  Judgment,  McMul- 
lan  V.  Hoffman  (C.  C.)  69  F.  509,  and  Hoff- 
man V.  McMuUen.  83  F.  372.  28  C.  a  A.  178, 
45  L.  R.  A.  410,  affirmed.— McMullen  v.  Hoff- 
man, 19  S.  Ct.  839,  174  U.  S.  639,  43  L.  Ed. 
1117. 

,^=:>123.  Injury  to  pnbllo  serrioe  ia  sen.* 
eral. 

See  11  Cent  Dig.  Contracts.  S9  670-576. 

As  railroad  companies  are  for  many  pur- 
poses public  highways,  the  business  of  the  ex- 
tension company  was  one  in  which  the  public 
was  interested;  and  the  contract  of  the  com- 
pany to  disregard  its  duty,  and  locate  and  con- 
struct the  road  by  a  longer  road  than  was 
required,  was  also  a  wrong  upon  the  public. — 
Woodstock  Iron  Co.  v.  Richmond  &  D.  Exten- 
Bion  Co.,  129  U.  S.  643,  9  S.  Ct  402,  32  L.  Ed. 
819. 

Public  policy  precludes  a  ^decree  for  the 
specific  performance  of  a  covenant  in  a  deed  of 
a  railroad's  right  of  way  not  to  build  or  estab- 
lish a  depot  within  three  miles  of  the  one  there- 
in stipulated  for,  especially  where  the  erection 
of  the  structure  in  dispute  has  been  ordered  by 
the  state  railroad  commission.  Decree  115  F. 
952,  53  C.  C.  A.  434,  affirmed.— Beasley  v. 
Texas  &  P.  Ry.  Co.,  24  S.  Ct  164,  191  U.  S. 
492,  48  L.  Ed.  274. 

<tf=»126.  InlliieiLoins  leglslatioii. 

dee  U  Cent  Dig.  Contracts,  §S  5S6-59S. 

It  would  seem  that  two  parties,  who  have 
made  separate  applications  to  a  city  council  for 
the  grant  of  a  street-railway  franchise,  may 
make  a  contract  to  unite  their  interests,  and 
mutually  co-operate  to  secure  the  franchise  in 
the  name  of  one  of  them,  without  contravening 
any  rule  of  public  policy,  where  the  fact  of 
such  union  of  interests  is  disclosed  to  the  city 
council  and  to  all  parties  interested.  Decree, 
80  F.  839,  26  C.  C.  A.  175,  modified.— Hyer  v. 
Richmond  Traction  Co.,  18  S.  Ct  114,  168  U. 
S.  471,  42  L.  Ed.  547. 

An  agreement  to  sell  a  tract  of  land  at  a 
specified  price  if  the  offer  should  be  accepted 
within  the  time  mentioned  is  unenforceable,  as 
contrary  to  public  policy,  where  made  in  part 
consideration  of  services  rendered  before  and 
.  after  the  making  of  the  agreement,  in  bring- 
ing the  property  to  the  attention  of  commit- 
tees of  Congress  as  a  suitable  and  appropriate 


site  for  a  hall  of  records,  although  the  actual 
services  rendered  may  have  been  legitimate. — 
Hazelton  v.  Sheckels,  26  S.  Ct  567,  202  U.  S. 
71,  50  L.  Ed.  939,  6  Ann.  Cas.  217. 

^=»120.   ObstmctiiiK    or    per^ertins   ad- 
ministration of  Justice. 

See  11  Cent  Dig.  Contracts.  §8  616-632;    81  Cent 
Dig.  Jud.  S.  8  85. 

The  owner  of  some  65  patents  for  improve- 
ments on  bicycles  and  tricycles  granted  a  li- 
cense to  another  to  manufacture  and  sell  under 
15  of  them,  in  consideration  whereof  the  li- 
censee expressly  admitted  the  validity  of  all  the 
licensor's  patents,  covenanted  not  to  manufac- 
ture or  sell  machines  covered  by  any  of  them 
after  the  license  expired  or  was  in  any  way 
terminated,  even  after  the  patents  themselves 
expired,  and  agreed  that  on  violation  of  such 
covenants  the  hcensor  might  treat  him  as  liable 
for  the  breach,  or  as  a  mere  infringer,  and 
that,  in  either  case,  upon  suit  brought,  an  in- 
junction might  issue  against  him  without  notice. 
Held  that,  whether  or  not  an  action  could  be 
maintained  at  law  for  a  breach  of  the  cove* 
nants  not  to  manufacture  and  sell  the  specific 
devices,  the  stipulation  not  to  set  up  any  defense 
to  an  action  under  any  of  the  patents  was 
void  as  against  public  policy. — Pope  Mfg.  Co. 
V.  Gormully,  144  U.  S.  224,  12  S.  Ct.  632,  36 
L.  Ed.  414;  Same  v.  Gormully  &  Jeffery  Mfg. 
Co.,  144  U.  S.  238.  12  S.  Ct  637,  36  L.  Ed.  419, 
afllrming  decree  (C.  O.)  34  F.  877. 

^s»131«  Iniinenoinyc   action   of   adminis* 
tratiTe  officer. 

See  11  Cent.  Dig.  Contracts,  88  594-607. 

There  was  nothing  against  public  policy  in 
a  contract  whereby  a  person  was  to  receive 
a  10  per  cent,  interest  in  a  concession  to  a 
riparian  owner  of  the  right  to  utilize  water 
power  for  helping  in  the  necessary  steps  un- 
der which  he  joined  in  the  application  to  the 
military  governor  of  Porto  Rico  for  a  fran- 
chise, and  helped  to  present  the  matter  to  the 
Secretary  of  War  and  to  the  executive  council 
of  Porto  Rico,  where  the  first  franchise  grant- 
ed by  the  Secretary  of  War  had  been  lost  by 
failure  to  comply  with  its  terms. — Valdes  v. 
Larrinaga,  34  S.  Ct  750,  233  U.  S.  705,  58 
L.  Ed.  1163. 

Employment  of  a  person  by  a  corporation 
on  compensation  contingent  on  success  in  se- 
curing a  contract  from  Postmaster  General  for 
furnishing  letter  carriers'  satchels  is  against 
public  policy.— Crocker  v.  United  States,  36  S. 
Ct  245,  240  U.  S.  74.  60  L.  Ed.  533,  aflirming 
judgment  49  Ct  CI.  85. 

Public  policy  forbids  any  secret  arrangement 
between  the  agents  of  a  corporation  and  super- 
intendent of  the  free  delivery  service  who  is  con- 
nected with  the  purchase  of  letter  carriers' 
satchels,  whereby,  if  the  corporation  secures 
the  conti:act  for  the  satchels,  the  superintendent 
is  to  receive  a  part  of  profits. — Id. 

Postmaster  General  properly  rescinded  for 
fraud  a  contract  with  a  Corporation  to  furnish 
letter  carriers'  satchels,  dn  discovery  of  an 
arrangement  whereby  the  superintendent  of  such 
service  was  to  receive  profits  from  such  con- 
tract, though  corporation  itself  may  have  been 
without  knowledge  of  the  corrupt  acts  of  its 
agents. — ^Id. 

^=»132.  Pretention  of  competition  for 
pnblio  "worky  franehises,  or 
property. 

See  11  Cent  Dig.  Contracts.  88  659-661. 

Bidders  for  public  work  are  bound  to  the 
exercise  of  the  utmost  good  faith  in  relation  to 
their  bids,  and  an  agreement  between  two  per- 
sons to  secretly  combine  their  interests  and  to 
put  in  bids  known  to  each  other,  the  highest 
being  fictitious  and  made  only  for  the  purpose 
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of  maldxig  an  appearance  of  comi)etition,  is  il- 
legal and  void  as  against  public  policy,  with- 
out regard  to  its  actual  effect;  its  vice  being 
inherent,  and  arising  from  its  natural  tendency 
to  induce  the  authorities  having  the  letting  of 
the  contract  to  act  in  the  belief  that  the  compe- 
tition is  real,  and  the  lower  bid  a  reasonable 
one.  Judgment  Hoffman  v.  McMullen,  83  F. 
372.  28  0.  C.  A.  178,  45  L.  R.  A.  410,  affirmed. 
-McMullen  v.  Hoffman,  19  S.  Ct  839.  174  U. 
S.  639,  43  li.  Ed.  1117. 

^s»13d.  Aid  to  pnbllo  enemy. 

See  11  C4^t  Dig.  Contracts,  H  662-680. 

A  sale  of  cotton  situated  in  the  Confederate 
States,  in  1862,  between  two  persons  within  the 
Union  lines,  and  unattended  by  any  communi- 
cations with  the  enemy's  country,  or  any  agree- 
ment for  the  transfer  of  money  or  property 
across  the  lines,  was  not  in  contravention  of 
any  rule  of  international  law,  or  of  any  proc- 
lamation issued  by  the  president  of  the  United 
States.— Bri»rs  v.  United  States,  148  U.  S. 
346,  12  S.  Ct.  391,  36  L.  Ed.  180,  reversing 
judgment  25  Ct.  CI.  126. 

<&s>136.  EITeot  of  illesaUty. 

See  11  Cent  Dig.  Contracts,  88  681-721, 

^3:>137.  Partial  ilioKaUty. 

See  11  Cent  Dig.  Contracts,  88  701-712. 

Where  it  is  shown  that  a  written  instru- 
ment providing  for  a  partnership  in  the  per- 
formance of  a  contract  for  public  work  embodies 
but  a  portion  of  the  contract  between  the  par- 
ties, which  included  a  fraudulent  agreement  for 
procuring  the  contract  for  the  work,  void  as 
against  public  policy,  as  well  as  to  share  the 
profits  in  case  of  success,  the  written  part  of  the 
contract  cannot  be  enforced  on  the  theory  that 
the  illegal  portion  is  not  necessary  to  plaintiff's 
case,  but  is  pleaded  and  shown  by  way  of  de- 
fense. A  part  of  the  contract  being  shown,  the 
remainder  may  be ;  and,  its  illegality  appearing, 
the  court  will  neither  recognize  nor  enforce  any 
part  of  it,  but  will  leave  tiie  parties  as  it  finds 
them.  Judgment  Hoffman  v.  McMullen,  83  F. 
372,  28  C.  C.  A.  178,  45  L.  R.  A.  410,  affirmed. 
McMullen  y.  Hoffman,  19  S.  Ct  839,  174  U.  S. 
639,  43  L.  Ed.  1117. 

A  written  agreement  for  a  partnership  be- 
tween two  persons  in  the  performance  of  a  con- 
tract for  public  work  awarded  to  one  of  them, 
which  is  in  fact  but  a  portion  of  an  illegal  agree- 
ment entered  into  previous  to  the  making  of 
bids  for  the  work,  the  remainder  of  which 
rests  in  parol,  by  which  they  made  a  secret  com- 
bination to  create  a  false  appearance  of  com- 
petition between  them  by  means  of  fictitious 
bids,  cannot  be  separated  from  the  illegal  part 
and  enforced,  but  the  contract  is  indivisible  and 
iUegal  as  an  entirety.— Id. 

^s»i38.  — -  Relief  of  parties. 

See  11  Cent  Dig.  Contracts.  88  681-700. 

Plaintiff  in  a  suit  figainst  a  ^  company 
to  recover  for  services  in  ne^otiatmg  and  con- 
summating a  settiement  of  differences  between 
defendant  and  another  company,  put  the  con- 
tract between  said  companies  in  evidence,  and 
testified  that  he  conducted  the  negotiations  re- 
sulting in  it;  that  he  was  the  general  man- 
ager of  a  company  manipulating  gas  property 
throughout  the  country:  that  his  and  other 
companies  were  inconvenienced  by  the  fact  that 
they  were  expected  to  furnish  gas  at  the  insuf- 
ficient price  at  which  it  was  sold  in  the  city 
where  tne  contracting  companies  were  located; 
that  he  suggested  that  the  conflict  there  should 
be  amicably  terminated,  and  in  consequence  was 
employed  to  negotiate  a  settiement  with  defend- 
ant by  the  other  company.  Held,  that  plain- 
tiff having  himself  suggested  the  settiement,  and 
the  contract  being  unlawful,  as  ultra  vires  of  the 
other  company,  he  could  not  recover  for  serv- 
ices in  procuring  its  execution.^Qibbs  v.  Con- 


solidated Gas  Co.  of  Baltimore,  130  U.  S.  396^ 
9  S.  Ct  553,  32  L.  Ed.  979. 

An  Illinois  railroad  corporation  is  bound  to 
take  notice  that  its  lease  to  an  Indiana  cor- 
poration is  ultra  vires  of  the  latter,  so  that, 
where  the  lease  becomes  an  executed  contract 
by  the  delivery  of  the  leased  property,  the  lessor 
is  in  pari  delicto  with  the  lessee,  and  cannot 
maintain  a  suit  to  recover  possession.— St.  Lou- 
is, V.  &  T.  H.  R.  Co.  y.  Terre  Haute  &  I.  R. 
Co.,  145  U.  S.  393,  12  S.  Ct  953,  36  L.  Ed. 
748,  affirming  decree  (C.  C.)  83  F.  44a 

The  right  to  recover  money  paid  to  a  na- 
tional bank  on  a  contract  sought  to  be  rescind- 
ed for  fraud  is  not  defeated  because  the  parties 
were  attempting  a  transaction  forbidden  by  law, 
since  to  deny  the  right  to  rescind  is  to  rely  on 
the  contract,  which  must  be  accepted,  if  at  all, 
with  the  burden  of  the  fraud.— National  Bank 
ft  Loan  Co.  v.  Petrie,  23  S.  Ct  512,  189  U.  S. 
423,  47  L.  Ed.  879:  Same  y.  Carr,  23  S.  Ct 
513, 189  U.  S.  426,  47  L.  Ed.  881. 

That  no  recovery  can  be  had  on  a  contract 
with  a  Postmaster  General  for  furnishing  letter 
carriers'  satchels  because  contract  was  tainted 
with  fraud  will  not  defeat  recovery  on  a  quan- 
tum valebat— Crocker  y.  United  States,  36  S. 
Ct.  245,  240  U.  S.  74,  60  L.  Ed.  533,  affirming 
judgment  49  Ct  CL  86. 

n.  CONSTBUOTION  AHD  OPERA^ 

TXON. 

Particular  dasset  of  contradM^ 
See- 
Arbitration  and  Award,  ^=»20l 
Assignments,  ^s»71-85. 
Assignments  for   Benefit  of  Creditors,   ^^m 

173-199. 
Attorney  and  Client,  «=»144.  148. 
Bills  and  Notes,  «s»118-18l 
Boundaries,  ^s»3-14. 
Carriers,  ^s»50,  51. 
Chattel  Mortgages,  ^=»117-153. 
Compromise  and   Settiementt  ^=s»10-12; 
Covenants,  <d=s>32-39. 
Deeds,  ^=»9&-162. 
Guaranty,  ^=»32-87. 
Insurance,  ^s»146'174. 
Master  and  Servant,  ^=»8« 
Mines  and  Minerals,  «=s>61-70,  72-79. 109l 
Mortgages,  ^=»114-176. 
Municipal  Corporations,  ^=:»352. 
Principal  and  Surety,  «s»59-% 
Railroads,  ^=»133. 
Release,  ^=s>25-^. 
Sales,  «s>61-87,  276-279. 
Shipping,  <d=s>39-49. 
Stipulations,  ^=»14. 
United  States,  «=s>70. 
Vendor  and  Porcbaser,  ^=:»50-80l 

(A)  GENERAL  RULES  OF  GONSTRUO 

TION. 

Parol  or  extrinsic  evidence,  see  Byidence, 

386-424,  44a-463. 
Separate  or  subsequent  oral  a|rreement  affect* 

ing  written  contract,  see  Evidence,  ^=>440- 


ing 
4& 


^s»161«  ZtanffVAK^  of  lastnuneats 

See  U  Cent  Dig.  ContracU,  81  732-740. 

^=»166.  — —  General  and  epeolfle  w«vdib 

See  U  Gent  Dig.  Contracts,  8  737. 

The  damage  incurred  by  persons  contractlnf 
to  repair  a  dam  for  the  United  States,  because 
the  existing  dam  had  not  been  built  as  positive* 
ly  stated  in  the  specifications,  may  be  recovered 
from  the  government,  notwithstanding  general 
language  in  other  paragraphs  of  the  specifica- 
tions that  no  claim  shall  be  made  for  any  ex- 
cess or  deficiency,  and  that  bidders  are  expected 
to  visit  the  site  and  ascertain  the  nature  of  the 
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work.— Hollerbach  v.  United  States,  84  S.  Ct 
553,  233  U.  S.  165,  58  L.  Ed.  898,  reversing 
judgment  47  Ct  CI.  236. 

^=:»163.  WxitiiiK  and   prlntins* 

•  See  11  Cent  Dig.  Contracts,  i  746. 

A  printed  billhead  cannot  be  allowed  to 
control,  modify,  or  alter  the  terms  of  a  con- 
tract which  is  clearly  expressed  in  writing  be- 
low it— Sturm  ▼.  Boker,  150  U.  S.  312,  14  S. 
Ct  09,  37  L.  Ed.  1093. 

The  written  provisions  of  a  contract  will, 
in  case  of  any  repugnancy,  prevail  over  its 
printed  provisions.— (1908)  Thomas  v.  Taggart, 
28  S.  Ct  519,  209  U.  S.  385,  52  L.  Ed.  845, 
affirming  judgment  In  re  Jacob  Berry  &  Co. 
(1906)  149  F.  176,  79  C.  C.  A.  124. 

^=>164.   Constraing:       instnunentfl       to* 
Sether. 

See  U  Cent  Dig.  Contracts,  Sfi  746-748. 

When  a  contract  for  the  sale  of  goods  pro- 
vides that  the  goods  are  to  be  of  the  same 
quality  as  those  made  by  the  sellers  for  cer- 
tain third  persons,  and  no  reference  is  made  to 
the  contract  between  them,  that  contract  be- 
came no  part  of  the  contract  with  these  pur- 
chasers.—De  Witt  V.  Berry,  134  U.  S.  306,  10 
S.  Ct.  536,  33  li.  Ed.  896. 

The  I.  C.  B.  Co.  and  three  other  railroad 
companies  executed  a  contract  with  a  bridge 
company  by  which  such  railroad  companies  were 
granted  the  right  to  use  in  perpetuity  a  certain 
bridge,  and  agreed  to  pay  certain  monthly  tolls; 
and,  if  such  tolls  fell  below  a  certain  sum,  each 
agreed  to  pay  one-fourth  of  the  deficiency.  The 
I.  C.  R,  Co.  executed  the  contract  at  the  re- 
quest of  the  P.  R.  Co.  and  the  Pa.  R.  Co.,  which 
agreed  to  assume  all  the  liabilities  of  such  coq> 
tract,  "the  same  as  if  it  had  been  specifically 
named  and  made  a  part  of  the  ninth  article  of 
a"  lease  by  the  I.  O.  R.  Co.  of  its  road  to  the 
P.  R.  Co.  for  99  years,  dated  3  days  after  the 
bridge  contract  dj  such  ninth  article  the  les- 
see agreed  to  assume  and  carry  out  certain  ex- 
isting contracts  for  transportation  over  roads 
of  other  companies,  and  the  Pa.  R.  Co.  guar- 
antied performance  by  the  P.  R.  Co.  JueM, 
that  the  contracts  between  the  bridge  company 
and  the  P.  and  Pa.  R.  Cos.  were  so  mdependent 
of  such  lease  that  the  contracts  were  not  affect- 
ed, nor  such  companies  released  from  liability 
under  them,  by  a  termination  of  the  lease  by 
eviction  or  otherwise.— Pittsburgh,  C.  &  St  II 
Ry.  Co.  V.  Keokuk  &  H.  Bridge  Co.,  155  U.  S. 
156,  15  S.  Ct  42,  39  L.  Ed.  106. 


^=>166.  ICattors  annszed  or  referred  to 
as  part  of  oontraot. 

See  11  Cent  Dig.  Contracts,  8  749. 

A  reference  in  a  subcontract  to  the  general 
contract  for  a  particular   purpose  makes  the 

?:eneral  contract  a  part  of  the  subcontract  only 
or  the  purpose  specified.— Guerini  Stone  Co.  v. 
P.  J.  Carlin  Const.  Co.,  36  S.  Ct  300,  240  U. 
8.  264,  60  L.  Ed.  636. 

^=:»167.  Ejcistins   Iww    as   part    of    oon* 
tract. 

See  11  Cent  Dig.  Contracts,  S  750. 

A  corporation,  created  in  Canada  to  build 
and  work  a  railway  in  that  country,  became 
financially  embarrassed,  and  the  Dominion  par- 
liament, as  it  had  the  power  to  do,  passed  a 
statute  legalizing  a  plan  of  adjustment  or  com- 
promise, which  was  accepted  by  a  large  majori- 
ty of  the  creditors,  and,  while  enabling  the  com- 
pany to  go  on  with  its  business,  protected  the 
creditors  to  the  full  extent  of  the  available  value 
of  the  corporate  property.  Held^  that  citizens 
of  the  United  States,  who  had  purchased  bonds 
of  the  corporation,  were  bound  by  such  state 


statute,  though  the  bonds  were  payable  in  this 
country.—Canada  Southern  Ry.  Co.  v.  Gebhard, 
109  U.  S.  527,  3  S.  Ct  363,  27  L.  Ed.  1020. 

^=»160.  Eztrinslo  oironmstanoes. 

See  11  Cent  Dig.   Contracts.   S  762. 

If  the  language  of  a  written  agreement  is 
on  its  face  ambiguous,  the  courts  will  look  at 
the  surrounding  circumstances,  at  the  situation 
of  the  parties,  and  the  subject-matter  of  the  con- 
tract, for  aid  in  giving  a  construction  to  its 
lan/u age.— Mobile  &  M.  Ry.  Co.  v.  Jurey,  111 
U.  S.  584,  4  S.  Ct  566,  28  L.  Ed.  527. 

^=»170.   ConstmotioiL  by  parties. 

See  11  Cent  Dig.  Contracts.  8'  763. 

Plaintiffs  contracted  with  the  board  of  pub- 
lic works  of  defendant  to  build  the  final  or  out- 
let section  of  a  sewer,  other  sections  of  which 
had  already  been  completed.  Before  work  was 
commenced  certain  deviations  in  the  direction 
of  the  sewer  were  agreed  to  by  both  parties,  and 
defendant's  engineer  furnished  plaintiffs  with,  a 
working  drawing  of  the  sewer,  representing  a 
structure  similar  to  that  of  the  completed  sec- 
tion at  the  point  of  connection.  Plaintiff  pro- 
ceeded with  the  work  according  to  this  plan, 
constructing  it  under  the  direction  of  defend- 
ant's engineers,  until  the  board  of  public  works 
was  legislated  out  of  office.  Until  that  time 
nothing  had  been  said  as  to  any  variance  be- 
tween the  contract  and  the  ];>lan,  nor  that  the 
work  was  not  progressing  satisfactorily,  and  in 
accordance  with  the  former  sample  work.  The 
engineer  detailed  under  the  new  form  of  govern- 
ment reported  several  departures  from  the  con- 
tract in  the  work  as  done,  and  recommended  a 
deduction  from  the  contract  price,  which  defend- 
ant claimed  in  its  settlement  with  plaintiffs. 
Held,  that  the  parties  practically  construed  the 
contract  as  one  for  work  in  accordance  with  the 
plan  and  sample,  and  that  such  construction 
must  prevail  over  the  literal  meaning  of  the  con- 
tract—District of  Columbia  v.  Gallaher,  124  U. 
S.  505,  8  S.  Ct  585,  31  L.  Ed.  526. 

A  contractor  for  a  public  improvement, 
who,  pending  a  dispute  with  the  government 
as  to  his  right  to  compensation  for  certain 
work,  enters  into  a  supplemental  contract 
with  the  same  terms  and  specifications  as  the 
original,  with  full  knowledge  of  the  meaning 
afilxed  by  the  government  to  the  terms  of  sucn 
original  contract,  which  had  been  insisted  upon 
by  it  in  carrying  on  previous  operations,  is  pre-, 
eluded  from  claiming  compensation  under  the 
new  contract  for  any  work  of  that  character. 
Judgment  (1906)  41  Ct.  CI.  214,  affirmed.— 
Bowers  Hydraulic  Dredging  Co.  v.  United 
States,  29  S.  Ct  77,  211  U.  S.  176^  53  L. 
Ed.  136. 

^=»173.  Dependent  or  Independent  stip* 
nlations. 

See  11  Cent  Dig.  Contracts,  fiS  762-7M. 

Plaintiff,  an  electric  light  company,  agreed 
with  defendant  upon  payment  by  him  of  a  cer- 
tain sum  in  full  of  all  demands  due  plaintiff  by 
defendant  and  another  electric  light  company,  to  * 
transfer  to  defendant  all  shares  held  by  plaintiff 
in  the  latter  company;  also  to  furnish  defend- 
ant certain  electric  lamps  and  machinery,  for 
which  he  agreed  to  pay  12  per  cej>«t  of  the  cost 
price  as  rental  for  one  year,  to  enable  him  to 
comply  with  his  contract  with  the  city  for  light- 
ing its  streets.  If  the  city  adopted  the  light 
after  the  expiration  of  defendant  s  contract,  he 
was  to  pay  plaintiff  the  full  cost  of  tiie  lamps 
and  machinery,  and  not  the  rental;  but,  if  the 
city  did  not  continue  the  light,  thev  were  to  be 
returned  to  plaintiff.  Held,  that  the  covenants 
were  independent — Pollak  v.  Brush  Electric 
Ass'n,  128  U.  S.  446,  9  S.  Ct  119,  32  L.  Ed. 
474. 
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A  bridge  company  agreed  with  the  I.  Kail- 
road  Company  and  three  others,  forming  a  con- 
tinuous line,  to  construct  and  maintain  a  bridge 
for  the  use  of  the  four  companies,  for  which  they 
agreed  to  pay  monthly  tolls,  the  deficiency,  if 
any,  of  the  gross  tolls  below  a  certain  amount 
to  be  paid  by  each  company  in  proportion  to  its 
tonnage  carried  over  the  bridge.  Before  the  con- 
tract had  been  executed,  the  I.  Company  leased 
its  road  to  the  P.  Company  the  performance  of 
whose  covenants  were  guaranteed  by  the  Pa. 
Company.  In  an  action  by  the  bridge  company 
against  the  P.  and  Pa.  Companies  for  arrears  of 
deficiencies  assessed  against  the  I.  Company, 
held  that  the  validity  of  the  bridge  contract  did 
not  depend  upon  the  validity  of  the  lease,  since 
the  contract  and  lease  were  separate  and  dis- 
tinct agreements. — Pittsburgh.  C.  &  St.  L.  Ry. 
Co.  V.  Keokuk  &  H.  Bridge  Co.,  131  U.  S.  371, 
9  S.  Ct.  770,  33  L.  Ed.  157. 

<&=>175.   Eridenoe  to  aid  oonatmotion. 

See  11  Cent.  Dig.  Contracts.  8S  766.  978,  1010,  1067- 
1069,  1786.   1803,  1810. 

It  is  conclusively  presumed  that  both  par- 
ties to  a  contract  know  the  law  in  respect  to 
wiich  they  make  it,  when  they  agree  that  it 
shall  be  determined  by  the  laws  of  a  certain 
state.  Judgment  76  F.  617,  22  C.  0.  A.  425, 
reversed.— Mutual  Life  Ins.  Co.  of  New  York  v. 
Phinnev.  20  S.  Ct.  906,  178  U.  S.  327,  44  L. 
Ed.  1088. 

The  presumption  is  that  tJie  law  of  the 
place  at  which  a  contract  Is,  made  shall  govern 
the  rights  of  the  parties,  in  the  absence  of  any- 
thing to  show  the  contrary.  Judgment  97  F. 
985,  38  C.  C.  A.  696,  reversed.— Mutual  Life  Ins. 
Co.  of  New  York  v.  Cohen,  21  S.  Ct.  106,  179 
IT.  S.  262,  45  L.  Ed.  181. 

(B)  PARTIES. 

^s>181.  Joint  and  seTeral  oontraots. 

See  11  Cent.  Dig.  Contracts,  fiS  780-789. 

^=»182;.  ^— •  Joint    oontTaots    and    anr- 
▼iTorship. 

See  11  Cent  Dig.  Contracts,  §8  780-787. 

A  contract  between  four  persons  provided 
that  one  was  to  represent  the  interests  of  the 
others  in  the  coal  trade  at  a  certain  place,  sell- 
ing their  coal  only,  taking  from  them  in  equal 
quantities,  agreeing  to  labor  to  improve  the 
market,  and  give  the  others  the  advantage  of 
any  improvement,  except  his  fair  proportion,  and 
to  keep  his  books  open  to  them,  they  agreeing 
to  aid  his  trade.  HeW,  that  the  contract  was 
several,  not  joint. — Shipman  v.  Straltsville  Cent. 
Min.  Co.,  158  U.  S.  356,  15  S.  Ct.  886.  39  L. 
Ed.  1015. 

^s>196.  Riglits   aoqnirod  hj  tliird  per- 
sons. 

See  11  Cent.  Dig.  Contracts.  {§  790-807. 

^=>186.  — —  PriTity  of  oontxaot  in  gen- 
exal. 

See  11  Cent.  Dig.  Contracts,  SS  790-71^7. 

P.  entered  into  a  contract  with  a  railroad 
company  to  construct  its  road,  and  furnish  all 
the  material  for  the  same,  and  to  receive  in 
payment  state  bonds  issuea  in  aid  of  the  rail- 
road. P.  then  made  a  contract  with  plaintiffs 
for  the  purchase  of  the  iron  rails  for  the  road, 
which  provided  that  P.  was  to  deposit  in  the  C. 
Bank  an  amount  of  the  state  bonds  more  than 
equal  to  the  purchase  price  of  the  rails;  that 
such  bonds  should  be  held  by  the  bank  sub- 
ject to  the  joint  order  of  the  parties  to  the  con- 
tract and  H.,  who  was  president  of  the  railroad 
company;  that,  on  the  presentation  of  a  ware- 
house receipt  for  any  lot  of  said  rails,  P.  and  H. 
were  to  join  with  plaintiffs  in  drawing  an  order 
on  the  bank,  in  favor  of  plaintiffs,  for  so  many 
of  the  bonds  as  would  pay  for  such  lot  of  iron. 
Afterwards  H.  signed  an  agreement  which  re- 


cited the  fact  of  the  above  contract  having  been 
entered  into  with  plaintiffs,  and  stipulated  that 
the  state  bonds  on  deposit  in  the  C.  Bank,  and 
subject  to  his  order  as  president  of  the  railroad, 
should  remain  on  deposit  subject  to  the  joint  or- 
der of  the  parties  to  the  contract,  as  therein  pro- 
vided, for  the  purpose  of  providing  for  the  pay- 
ment of  the  rails.  The  agreement  further  stipu* 
lated  that  H.  would  join,  in  drawing  the  orders 
provided  for  in  the  said  contract.  Held,  that 
said  contract  did  not  disclose  any  agreement  on 
the  part  of  the  railroad  company  to  purchase 
iron  rails  of  plaintiff.-^Baltzer  v.  Raleigh  &  A. 
A.  L.  R.  Co.,  115  U.  S.  634,  6  S.  Ct.  216.  29 
L.  Ed.  505. 

(O  SUBJECT-MATTER. 

Liquidated  damages  and  penalties,  see  Damages, 

<&=>75-79. 
Parol  or  extrinsic  evidence,  see  Evidence,  ^=> 

400,  461. 

^=»189.   Scope  and  extent  of  olilifcation. 

See  U  Cent  Dig.  ContracU,  §8  8U-845,  900-902,  906. 

Where  claimant's  bid  to  furnish  oats  to  a 
military  station  at  a  certain  rate  was  accepted 
for  less  than  half  the  amount  for  which  bids 
were  invited,  and  the  circular  of  information  to 
bidders  advised  him  that  the  bidder  whose  pro- 
posal was  accepted  would  be  required  to  enter 
into  contract  to  perform  it,  he  will  be  presum- 
ed to  have  known  that  he  had  a  successful  com- 
petitor in  the  bidding  as  to  the  rest  of  the  oats 
needed,  and  the  fact  that  his  contract  provided 
that  he  should  supply  the  quantity  stated  in  his 
bid,  more  or  less,  **or  such  other  quantity,  more 
or  less,  as  may  be  required,  from  time  to  time, 
for  the  wants  of  such  station,"  between  certain 
dates,  "in  such  quantities  and  at  such  times  as 
the  receiving  oflScer  may  require,"  will  not  justi- 
fy the  contention  that  he  was  bound  to  deliver, 
and  the  United  States  to  receive,  in  addition  to 
his  bid,  all  the  oats  needed  at  the  station  be- 
tween the  dates  mentioned,  and  a  refusal  to  re- 
ceive oats  in  excess  of  the  amount  of  his  bid 
is  not  a  breach  of  the  contract. — Merriam  v. 
United  States,  107  U.  S.  437,  2  S.  Ct.  536,  27 
L.  Ed.  531. 

A  contract  to  furnish  the  quartermaster's 
department  all  the  transportation  needed  be- 
tween certain  points,  at  certain  rates,  for  mili- 
tary, Indian,  and  government  stores,  will  not 
justify  a  claim  for  compensation  for  Indian  sup- 
plies, never  in  the  charge  of  the  quartermaster** 
department  for  transportation,  but  transported 
under  a  contract  by  another  person  with  the 
commissioner  of  Indian  affairs,  although  during 
the  time  some  Indian  supplies  are  delivered  by 
the  commissioner  to  the  quartermaster's  depart- 
ment, and  by  it  turned  over  to  claimant  for 
transportation  under  his  contract. — Hazlett  t. 
United  States,  115  U.  S.  291,  6  S.  Ct  48^  29 
L,  Ed.  382. 

Plaintiff,  an  electric  light  company,  agreed 
with  defendant,  upon  payment  by  him  of  a  cer- 
tain sum  in  full  of  all  demands  due  plaintiff  by 
defendant  and  another  electric  light  company, 
to  transfer  to  defendant  all  shares  held  by  plain- 
tiff in  the  latter  companv;  also  to  furnish  de- 
fendant certain  electric  lamps  and  machinery, 
for  which  he  agreed  to  pay  12  per  cent  of  the 
cost  price  as  rental  for  one  year,  to  enable  him 
to  comply  with  his  contract  with  a  city  coun- 
cil for  lighting  the  streets  of  the  city.  If  the 
city  adopted  the  light  for  lighting  the  streets 
after  the  expiration  of  defendant's  contract,  he 
was  to  pay  plaintiff  the  full  cost  of  the  lamps 
and  machinery,  and  not  the  rental;  but  if  the 
city  did  not  continue  the  light,  they  were  to  be 
returned  to  plaintiff.  HeW,  that  a  renewal  by 
the  city  of  the  contract  with  defendant  ^endered 
him  liable  for  the  full  cost  to  plaintiff,  though 
the  territory  to  be  lighted  was  but  a  limited 
portion  of  the  city,  and  the  renewal  was  not  in 
writing,  or  for  a  fixed  period.— PoUak  t.  Brush 
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«=»194 


Electric  Ass'n,  128  XJ.  S.  446,  9  S.  Ct  119,  32 
li.  Ed.  474. 

A  railroad  company  leased  to  certain  persons 
lots  belonging  to  it,  and  the  lessees  covenanted 
to  erect  thereon  an  elevator  of  a  specified  ca- 
pacity, and,  to  the  extent  of  its  capacity,  to 
receive  and  store  all  grain  delivered  to  it  by  the 
lessor.  The  lessor  covenanted  to  build  side 
tracks  to  such  elevator,  and  to  deliver  to  it  all 
grain  hauled  by  the  lessor,  so  far  as  it  could 
control  the  same.  It  was  further  covenanted 
that  ''the  amount  of  grain  received  at  said  ele- 
vator shall  be  at  least  five  millions  of  bushels, 
on  an  average,  for  each  vear  during  the  term  of 
this  lease,'*  failing  which  the  lessor  should  pay 
the  lessees  one  cent  a  bushel  for  the  amount  of 
the  deficiency.  Heldt  that  this  was  not  an  un- 
dertaking to  pay  in  case  the  elevator  failed  to 
store  and  handle  at  least  5,000,000  bushels  per 
annum,  and  the  lessor  is  only  liable  if  the  grain 
brought  to  the  elevator  fell  short  of  that  amount. 
-Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Hoyt,  149  U. 
S.  1,  13  S.  Ct.  779,  37  L.  Ed.  625. 

A  contract  whereby  one  not  a  party  to^  a 
suit  purchases  the  subject  of  it  from  the  plain- 
tiff therein,  and  agrees  to  pay  the  money  into 
court,  on  a  "recognized  order  thereof,"  at  the 
end  of  a  year,  if  the  case  is  not  then  determined, 
binds  him  to  co-operate  with  the  plaintiff  to 
procure  the  necessary  order. — Crescent  Min.  Co. 
V.  Wasatch  Min.  Co.,  151  TJ.  S.  317,  14  S.  Ct. 
348,  38  L.  Ed.  177,  affirming  decree  Wasatch 
>Iin.  Co.  V.  Crescent  Min.  Co.,  7  Ttah,  8,  24 
v.  586. 

An  Illinois  corporation  having  a  contract 
right  to  be  furnished  by  a  Pennsylvania  corpo- 
ratiMi  with  patented  lamps  to  be  sold  by  it,  ex- 
clusively, within  a  prescribed  territory,  made  a 
similar  contract  as  to  part  of  its  own  territory 
with  a  local  company,  and  stipulated  that  it 
would  "not  knowingly  sell,  or  permit  other  par- 
ties to  sell,"  lamps  for  use  therein.  Heldf  that 
the  scienter  was  an  essential  term  of  the  cove- 
nant, and  that  an  assignee  of  the  Illinois  com- 
pany could  not  be  held  responsible,  in  the  ab- 
sence of  proof  of  knowledge  on  the  part  of  it- 
self or  its  assignor,  for  sales  made  within  such 
territory  by  the  Pennsylvania  company.— Cin- 
cinnati Siemens-Lungren  Gas  Illuminating  Co. 
v.  Western  Siemens-Lungren  Co.,  152  U.  S. 
200,  14  S.  Ct.  528,  38  L.  Ed.  411. 

A  cojitract  recited  that  B.,  one  of  the  par- 
ties thereto,  had  discounted  a  draft  drawn  on 
M.,  which  was  afterwards  protested  for  non- 
payment, and  that  he  had  been  paid  a  part  of 
said  draft,  that  he  recognized  R.,  the  other  par- 
ty to  the  contract,  as  M.'s  assignee  in  the  trans- 
action out  of  which  the  draft  arose,  and  B. 
bound  himself  to  transfer  to  R.  certain  stock 
deposited  by  M.  as  collateral  security  for  the 
draft,  as  soon  as  the  balance  due  him  on  the 
draft  had  been  satisfied  by  R.,  either  directly  or 
by  a  sale  of  the  collateral  to  be  ordered  by  him. 
Held,  that  this  contract  bound  R.  to  pay  such 
balance.— Runkle  v.  Bumham,  153  U.  S.  216, 
14  S.  Ct  837,  38  L.  Ed.  694,  affirming  judg- 
ment (C.  C.)  Burnham  v.  Runkle,  40  F.  408. 

Under  a  contract  by  several  coal  companies, 
by  which  defendant  was  made  their  exclusive 
representative  for  sale  of  their  coal  in* a  certain 
dty,  and  by  which  they  agreed  to  encourage  his 
trade  in  all  lawful  ways,  they  are  bound  to  fill 
contracts  made  by  him  for  future  delivery  at 
the  market  price  at  the  time  of  the  execution  of 
such  contracts,  and  not  at  the  price  at  the  time 
of  delivery. — Shipman  v.  Straitsville  Cent.  Min. 
Co.,  158  U.  S.  356, 15  S.  Ct.  886,  39  L.  Ed.  1015. 

^s»102*  Property  and  rlBhts  therein  in 
seneral.       ^ 

See  11  Cent.  Dig.  ContracU.  S8  846-851. 

H.  advanced  money  to  O.,  to  be  used  in  the 
purchase  of  cattle,  and,  as  security,  took  a  bill  of 


sale.  O.,  who  was  indebted  to  a  bank,  gave  the 
bank  a  mortgage  on  the  cattle,  and,  by  agreement 
of  all  parties,  the  cattle  were  sold  to  B.,  who 
gave  his  note  in  payment  of  the  amount  of  the 
debt  due  the  bank  and  H.,  B.  agreeing  that,  as 
sales  of  the  cattle  were  made  by  him,  to  pay  the 
proceeds  of  the  note  for  division  pro  rata  be- 
tween H.  and  the  bank.  Under  the  agreement, 
.the  representative  of  the  bank  was  to  accom- 
pany B.  and  have  legal  possession  of  the  cattle, 
and  receive  the  proceeds  of  the  sale,  to  the 
amount  of  B.'s  assumed  indebtedness.  Held, 
that  the  cattle  belonged  to  B.,  subject  to  the 
right  of  H.  to  retake  them,  if  the  note  was  not 
paid  at  the  time  agreed.— City  Nat.  Bank  v. 
Hunter,  129  U.  S.  657,  9  S.  Ct  346,  32  L.  Ed. 
752. 

^s»193.  Money,  investments,  and  seonri- 
ties. 

See  11  Cent.  Dig.  Contracts.  {S  894,  895. 

B.,  the  owner  of  the  stock  and  bonds  of  an 
uncompleted  railroad  financially  embarrassed, 
made  a  contract  with  A.,  a  finance  company, 
providing  for  a  new  railroad  corporation,  to 
which  should  be  transferred  the  property  and 
franchises  of  the  old  corporation;  the  new 
company  to  issue  stock  and  $800,000  of  mortgage 
bonds.  A.  was  to  negotiate  a  loan  on  the  note 
of  B.,  secured  by  bonds,  and  to  receive  2^  per 
cent,  commission  therefor.  It  was  also  agreed 
that  A.  should  have  as  commission  10  per  cent, 
of  the  bonds  and  stock  issued  and  negotiated,  to 
be  payable  as  the  bonds  should  be  negotiated, 
sold,  or  exchanged  for  debts  or  material  requir- 
ed by  the  road,  or  otherwise  used  or  disposed  of. 
And,  as  a  further  consideration  of  the  premises 
and  the  undertaking  to  market  the  bonds,  A. 
was  to  receive  45  per  cent,  of  the  stock.  After 
A.  had  negotiated  with  M.  to  make  the  loan, 
and  pending  an  agreement  between  the  three 
parties,  A.  wrote  that  it  could  not  affoixl,  for 
the  2^2  per  cent,  commission  on  the  loan,  to  use 
its  position  to  set  the  road  on  its  feet,  and 
therefore  it  and  M.  were  treating  the  negotiation 
as  a  sale  of  the  bonds,  but  that  in  doing  so  it 
extinguished  all  claims  for  commissions.  There- 
after the  three  executed  and  carried  into  effect 
a  contract  providing  for  the  execution  by  B. 
of  his  note  to  his  own  order  for  $325,000,  and 
the  delivery  thereof,  with  $650,000  of  the  bonds 
as  collateral  security,  to  M.,  and  appropriating 
the  remaining  $150,000  on  bon&s  as  follows: 
$65,000  to  the  purchasers  of  the  notes,  as  a 
bonus ;  $80,000  to  A.,  "in  full  payment  of  all  its 
claims  for  commissions  for  negotiating  said 
$800,000  of  said  bonds";  $5,000  to  B.,— such  ap- 
propriations and  the  delivery  of  the  bonds  to 
be  made  pro  rata  as  the  notes  were  disposed  of. 
Held,  that  A.  was  entitled  to  the  $80,000  of 
bonds,  on  the  notes  being  disposed  of,  its  title 
not  depending  on  tiie  bonds  being  sold.— Burke 
V.  American  Loan  &  Trust  Co.,  155  U.  S.  534, 
15  S.  Ct.  214,  39  L.  Ed.  251. 

^=:»104.  Loans  and  adTanoes. 

See  11  Cent.  Dig.  Contracts,  8§  828,  903. 

An  agreement  was  entered  into  between  a 
steamship  company,  of  the  first  part,  certain 
trustees,  of  the  second  part,  and  certain  railroad 
companies,  of  the  third  and  fourth  parts,  for  the 
purpose  of  securing  control  of  the  steamship 
company.  The  agreement  required  the  party  of 
the  third' part  to  pay  to  the  trustees  semiannual- 
ly certain  sums  out  of  its  gross  receipts.  It 
also  required  the  party  of  the  fourth  part,  when 
called  on  by  the  trustees,  to  pay  to  the  trustees 
"sums  not  exceeding  in  all  $600,000,  to  be  used 
by  said  parties  of  the  second  part  for  the  same 
purposes  as  said  semiannual  payments,  and  to 
be  pro  tanto  in  lieu  thereof,  and  to  be  repaid 
out  of  said  semiannual  reservation  as  herein- 
after provided;  it  being  understood  and  agreed 
that  each  of  said  parties  of  the  third  part  shaU 
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only  be  liable  to  reseire  and  advance  or  pay  to 
the  parties  of  the  second  part,  or  to  the  party 
of  the  fourth  part,  as  the  case  may  be,  its  share 
of  such  reservation,  advance,  or  payment,  to  be 
ascertained  by  the  proportion  which  said  gross 
receipts  of  each  of  said  parties  bear  to  the  entire 
amount  of  said  gross  receipts  *  *  *  upon 
roads  owned,  leased,  or  operated  by  any  of  said 
third  parties."  Held,  the  parties  of  the  third 
part  were  not  bound  to  repay  to  the  party  of 
the  fourth  part  any  advances  made  by  it,  ex- 
cept to  the  amount  of  the  semiannual  pay- 
ments, for  which  the  parties  of  the  third  part 
were  liable.— Ogdensburgh  &  L.  C.  R.  Co.  v. 
Nashua  &  L.  R.  Co.,  112  U.  S.  311,  5  S.  Ct 
161,  28  li.  Ed.  740. 

^=»107.  Bvlldlnsa  and  oilier  works. 

See  11  Cent  Dig.  Contracts,  Sfi  861-877.  879-889. 


— —  In  seneral. 

See  U  Cent.  Dig.  Contracts,  8S  861-877.  87'9-88S. 

A  contract  to  furnish  "all  of  the  dimension 
stone  that  may  be  required  in  the  construction" 
of  a  building  does  not  include  dimension  stone 
used  in  '*the  approaches  or  steps  leading  up 
into  the  building."— United  States  v.  Mueller, 
113  U.  S.  153,  5  S.  Ct.  380,  28  L.  Ed.  946. 

Under  contracts  to  furnish  stone  to  the 
United  States  for  a  building,  and  to  saw  it  and 
cut  and  dress  it  all  as  "required,"  the  contrac- 
tor may  recover  damages  for  enforced  suspen- 
sions of,  and  delays  in,  the  work  by  the  Unit- 
ed States,  arising  from  doubts  as  to  the  de- 
sirability of  completing  the  building  with  the 
stoz^e  and  on  the  site,  which  involved  the  exam- 
ination of  the  foundation  and  the  stone  by  sev- 
eral commissions. — Id. 

A  United  States  naval  engineer  prepared 
a  profile  plan,  showing  soil  underlying  a  pro- 
posed dry  dock  to  be  stable,  which  was  shown 
to  plaintiffs,  and  considered  by  them  in  making 
thoir  bid  for  building  the  dock.  They  offered  to 
build  it  "on  an  available  site  to  be  provided 
by  the  government" ;  and  the  contract  was  made 
containing  this  provision,  and  that  it  should  be 
located  at  such  place  as  should  be  designated 
by  the  defendant,  but  no  other  provision  as  to 
its  location,  or  the  character  of  the  underlying 
ground.  Heldj  that  a  warranty  that  the  ground 
was  free  from  quicksand,  or  was  of  the  charac- 
ter shown  by  tne  profile,  could  not  be  implied 
from  the  terms  of  tne  contract,  and,  hence,  that 
plaintiffs  were  not  entitled  to  recover  damages 
sustained  by  the  presence  of  quicksand  in  the 
formation  of  the  location  selected.  Judgment 
31  Ct.  CI.  217,  affirmed.— Simpson  v.  United 
States,  19  S.  Ct.  222,  172  U.  S.  372.  43  L.  Ed. 
482. 

•   (D)  PLACE  AND  TIME. 
^=»200.   Place  of  payment  of  eomponsa- 

tlOB. 

See  11  Cent.  Dig.  Contracts,  9§  929-936. 

A  debt  having  no  special  provision  in  re- 
gard to  payment  is  payable  at  any  place.  Judg- 
ment 51  P.  1100,  58  Kan.  818,  reversed.— Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Sturm,  19  S.  Ct. 
797,  174  U.  S.  710,  43  L.  Ed.  1144. 

^==>212.   Reasonable  time. 

See  U  Cent.  Dig.  Coiltracts.  SS  944-958. 

A  contract  providing  that,  if  the  party  of 
the  second  part  shall,  "by  freshets,  ice,  or  other 
force  or  violence  of  the  elements,  and  by  no  fault 
of  his,"  be  prevented  from  completing  the  work 
at  the  time  agreed  upon,  such  additional  time 
may  be  allowed  for  the  completion  as  in  the 
^udgmi-nt  of  the  party  of  the  first  part  Shall  be 
just  and  reasonable ;  while  a  previous  provision 
of  the  contract  provides  that  it  mav  be  an- 
nulled, with  the  sanction  of  the  chief  of  engi- 
neers, for  failure  to  prosecute  the  work  faithfully 
»nd  diligently  in  accordance  with  the  require- 


ments,— ^must  be  interpreted  to  mean  that  the 
engineer  shall  determine  whether  a  failure  to 
complete  the  work  within  the  time  limited  has 
been  occasioned  by  freshets  or  other  force  of  the 
elements  and  bv  no  fault  of  the  contractor,  and, 
if  so,  what  additional  time  shall  be  just  and 
reasonable.  Judgment  Gleason  v.  United  States 
33  Ct.  CI.  65,  reversed.~-United  States  v.  Glea- 
son,  20  S.  Ct.  228,  175  U.  S.  588»  44  L.  Ed. 
284. 

^:»213.   Time  of  perfonnanoe* 

See  11  Cent  Dig.  Contracts,  S8  957-977. 

Ttie  contract  sued  on  was  for  the  construc- 
tion and  erection  of  certain  machinerv  on  a 
steamboat  to  be  furnished  by  plaintiff.  The 
work  was  to  be  done  in  60  days,  but  the  boat 
was  not  completed  in  time  to  enable  detendnnts 
to  complete  the  work  in  that  time.  Held  that, 
if  the  boat  was  thereafter  made  ready,  and  de- 
fendants proceeded  under  the  contract,  they 
were  then  bound  to  complete  it  within  the  same 
length  ot  time  contemplated  by  the  original 
agreement,  and  such  additional  time  as  may 
have  been  lost  by  delay  in  the  construction  of 
the  boat. — McGowan  v.  American  Pressed  Tan- 
Bark  Co.,  121  U.  S.  575,  7  S.  Ct  1315,  30  U 
Ed.  1027. 

^=s>21S,  Duration  of  contraet  im  seaevaL 

See  11  Cent  Dig.  Contracts^  88  996-1009. 

A  contract  between  a  telegraph  company 
and  a  business  firm  recited  that,  in  consiaera- 
tion  of  the  surrender  by  the  firm  of  a  valuable 
existing  telegraphic  contract,  it  should  have 
the  privilege  of  putting  up,  at  its  own  expense, 
on  the  poles  of  the  company,  a  wire  between 
New  York  and  Philadelphia  for  its  own  use 
and  that  of  its  licensees,  not  exceeding  four  in 
number,  such  licensees  not  to  be  telegraph  or 
railroad  companies,  bankers,  or  stock  or  ex- 
change brokers;  that,  in  consideratioii  of  be- 
ing allowed  to  use  the  wire  when  not  in  use 
by  the  firm  or  its  licensees,  the  company  would 
keep  it  in  working  order  free  of  charge;  that 
on  the  expiration  of  10  years  the  wire  should 
become  the  property  of  the  company;  that 
thereafter  the  company  would  lease  it  to  the 
firm  *'for  $600  per  annum,  payable  quarterly," 
"upon  the  same  terms  in  all  otner  respects  as  if 
the  wire  had  not  been  given  up";  and  that  no 
assignment  by  the  firm  of  their  rights  under  the 
contract  should  give  their  assignees  the.  right  to 
demand  a  lease  of  the  wire  after  the  expiration 
of  the  10  years.  Held,  thajt  the  contract,  after 
the  expiration  of  that  time,  was  not  terminable 
by  the  company  at  the  end  of  any  year,  but 
gave  the  firm  an  absolute  right,  on  paying  the 
yearly  rental,  to  use  the  wire  so  long  aa  the 
company  should  maintain  a  telegraph  line  be- 
tween tne  two  cities.— Franklin  Tel.  Co.  v.  Har- 
rison, 145  U.  S.  458,  12  S.  Ct  900,  36  L.  Ed. 
776. 

A  contract  by  which  plaintiffs^  agreed  to 
mine  iron  ore  from  defendant's  mine  by  the 
caving  system  gave  defendant  the  right  of  ter- 
minating the  contract  whenever  it  should  decide 
that  sudi  system  of  mining  was  "prejudicial  to 
the  future  welfare  and  development  of  said 
ndne.'*  Held,  that  this  gave  defendant  no  right 
to  arbitrarily  terminate  the  contract  and,  hav- 
ing stopped  plaintiffs  from  continuing  the  work, 
without  even  pretending  to  have  determined 
that  the  system  would  oe  prejudicial,  it  waa 
liable  in  damage  for  breach  of  the  contract— > 
Anvil  Min.  Co.  v.  Humble,  153  U.  a  640,  14 
S.  Ct.  876,  38  Lw  Ed.  814. 

A  contract  made  to  run  during  the  corpo- 
rate life  of  one  of  the  contracting  parties  is 
not  extended  by  the  extension  of  the  charter  of 
that  party,  in  the  absence  of  a  provision  to 
that  effect  in  the  contract. — Pullman's  Palace- 
Car  Co.  V.  Central  Transp.  Co.,  18  S.  Ct.  808, 
171  U.  S.  138,  43  L.  Ed.  108,  reversing  judg- 
ment 76  F.  401,  22  C.  C.  A.  246. 
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(B3)  CONDITIONS. 

Contract  for  sale  of  land,  see  Vendor  and  Pur- 
chaser, 4^79. 

In  insurance  policies,  see  Insurance,  ^=»250- 
300,  306-^6& 

In  railroad  tickets,  see  Carriers,   ^=»264. 

^=:»221.   Condlttons  preoedent  la  seneral. 

See  U  Cent.  Dig.  Contracts,  SS  1016-1082. 

The  Choctaw  Indians,  who  had  a  claim 
against  the  United  States  for  a  large  sum  of 
money,  contracted  with  one  C.  for  services  to 
be  rendered  by  him  in  procuring  payment  there- 
of, agreeing  to  pa^  him  30  per  cent,  of  the 
sums  actually  received.  After  rendering  serv- 
ices during  several  years,  C.  died,  and  his 
executor,  under  a  power  in  his  will,  assigned 
the  contract  to  another.  Neither  the  efforts  of 
C.  nor  of  his  assignee  resulted  in  the  payment 
of  any  money  to  the  tribe,  and  thereafter  the 
tribe  entered  into  a  new  contract  with  B.  and 
li.,  to  whom  was  to  be  paid  30  per  cent,  of  any 
moneys  obtained,  with  a  stipulation,  however, 
that  they  should  pay  to  the  widow  of  C.  5  per 
cent,  of  any  amount  realized  by  them.  Jfeld 
that,  as  C.'s  contract  was  contingent  upon  suc- 
cess, no  legal  right  to  any  money  accrued  under 
it,  either  to  himself  or  to  the  assignee.— Gil- 
fillan  V.  McKee,  159  U.  S.  303,  16  S.  Ct  6,  40 
Ll  Ed.  161. 

9s»222.  Suspensory  oonditioiuu 

See  11  Cent  Dig.  Contracts,  U  1015-1082. 

The  "suspensive  condition,"  under  the  Lou* 
isiana  Civil  Code  (article  2021),  is  the  equiva- 
lent of  the  condition  precedent  at  common  law. 
— City  of  New  Orleans  v.  Texas  &  P.  Ry.  Co., 
18  3.  Ct  875,  171  U.  S.  312,  43  L.  Ed.  178. 

• 

(F)  COMPENSATION. 

Claims  against  United  States  for  extra  work, 
see  United  States,  «=s>112. 

#=s»228«  BisM  to  ooaapeasation  la  b«a~ 
eral* 

See  11  Cent  Dig.  Contracta,  88  1042-1044. 

An  architect  devoted  several  years  to  the 
preparation  of  plans  for  the  conistruction  of  the 
congressional  library  building,  but  there  was 
no  contract  entered  into  with  nim  by  any  com- 
mission or  officer  empowered  to  adopt  plans, 
employ  architects,  ur  enter  upon  the  construc- 
tioii  of  the  buildmg,  until  Act  April  15,  1886, 
c.  50  (24  Stat  12),  which  adopted  the  archi- 
tect's plan.  Jield,  that  tne  act  did  not  consti- 
tute a  contract,  but  only  declared  the  legisla- 
ture's intention,  and  might  have  been  rescinded 
by  either  party  without  liability  at  any  time 
before  the  architect  entered  upon  the  perform- 
ance of  the  work. — Smithmeyer  v.  United  States, 
147  U.  S.  342,  13  S.  Ct  321,  37  U  Ed.  196, 
affirming  judgment  25  Ct  01.  481. 

^=:»220.   Rate  or  amoimt  in  generaL 

See  11  Cent  Dig.  Contracts,  88  1046-1067,  1069-1066, 
1070.  1077. 

Act  April  15,  1886,  c  50  (24  Stat  12), 
adopted  an  architect's  plans  for  the  congression- 
al library  building,  and  created  a  commission, 
which  appointed  the  architect  and  his  draughts- 
man at  fixed  salaries.  The  appointees  did  not 
notify  congress  or  the  commission  before  the 
work  began  that  they  intended  to  charge  ac- 
cording to  the  schedule  of  the  American  Insti- 
tute 01  Architects,  though  they  had  previously 
notified  the  chairman  of  a  committee  on  the 
library  building  that  they  intended  to  charge 
for  the  plans.  Meld^  that  the  value  of  the  serv- 
ices of  the  appointees  in  preparing  plans  prior 
to  their  appointment  shoula  be  measured  by 
their  subsequent  salaries,  and  not  by  the  sched- 
ule of  the  American  Institute  of  Arcliitects. 
—Smithmeyer  v.  United  States,  147  U.  S.  342, 


13  S.  Ct  821.  87  L.  Ed.  196»  affirming  Judg- 
ment 25  Ct  CL  481. 

Under  a  contract  vrith  D.  for  1,000,000 
pounds  of  com,  K.,  who  had  .lust  brought  it 
from  the  States,  delivered  63,000  pounds.  It 
was  rejected  by  the  general  commanding  (and 
D.  was  so  notified),  but  was  used  in  the  service, 
and  was  reported  to  the  commissary  general  ot 
subsistence  as  bought  from  D..  at  the  lowest 
market  rates,  certified  accounts  being  given  at 
D.*s  contract  price.  K.  received  and  receipted 
for  the  price  of  the  com  "as  purchased  in  open 
market,  oy  orderj"  etc  The  same  day  D.  wrote, 
asking  an  extension  of  time,  if  he  were  expected 
to  deliver  the  1,000,000  pounds  exclusive  of 
this  63,000,  and  this  was  granted.  D.  was  paid 
in  full  for  all  else  he  delivered  under  the  terms 
of  the  contract.  Held,  that  on  the  63,000 
pounds  he  had  no  claim  for  the  difference  l>c- 
tween  the  contract  and  the  market  price.— Dold 
V.  United  States.  154  U.  S.  645,  14  S.  Ct.  1187, 
24  L.  Ed.  1103. 

^=»232«  Alterations  and  extra  work. 

See  11  Cent  Dig.  Contracts.  8S  1071-1094. 

The  specifications  of  a  contract  for  rebuild- 
ing a  govemmeat  building  that  had  been  de- 
stroyed by  fire  provided  that  certain  walls  left 
standing  were  to  remain  and  be  carried  up  to 
the  required  height  Before  the  plaintiff  made 
his  bid  for  the  contract,  his  a^ent  examined  the 
piemf&es  at  which  those  portions  of  the  walls 
which  were  considered  unfit  for  a  superstruc- 
ture had  beeai  removed  by  the  agents  of  the 
government  During  the  progress  of  the  work 
the  walls  were  discovered  to  be  further  insuffi- 
cient, and  additional  portions  had  to  be  re- 
moved, occasioning  increased  expense  to  plain- 
tiff. The  contract  provided  that  there  should 
be  no  extra  charge  for  modifications,  unless  mu- 
tually agreed  upon.  Held,  that  the  contract 
must  be  construed  with  reference  to  the  con- 
dition of  the  walls  as  left  by  the  government, 
and  when  examined  by  the  plaintiff  preparatory 
to  making  his  bid,  and  that  he  was  entitled  to 
recover  for  the  expense  occasioned  by  the  fur- 
ther reduction  of  them.— United  States  v.  Gib- 
bons, 109  U.  S.  200,  3  S.  Ct.  117,  27  L.  Ed. 
906. 

A  clause  in  a  contract  for  the  construction 
of  waterworks  in  a  city  providing  that  no  claim 
for  extra  work  should  be  made  or  entertained 
unless  done  in  obedience  to  a  written  order  can- 
not be  pleaded  as  a  defense  to  a  claim  by 
plaintiffs  for  extra  work  done  in  pursuance  of 
a  change  of  plan  made  by  tiie  defendant  and 
marked  by  its  engineer  in  the  plans ;  nor  can  a 
clause  providing  that  all  loss  or  damage  aris- 
ing from  any  unforeseen  obstructions  or  any 
difficulties  that  might  be  encountered  in  the  pros- 
ecution of  the  work  should  be  incurred  by  plain- 
tiffs without  extra  charge  be  held  to  apply  to 
the  obstructions  and  difficulties  at  a  oianged 
place  of  crossing  a  river,  resulting  from  the  in- 
creased depth  of  water  and  quicksand. — ^Wood 
V.  City  of  Ft  Wayne,  110  U.  S.  312,  7  S.  Ct 
219,  30  L.  Ed.  416. 

Where  a  contract  with  a  city  for  the  con- 
struction of  a  system  of  waterworks  provides 
that  extra  work  mvolved  by  any  change  of  plan 
shall  be  paid  for  at  contract  rate  for  work  of  its 
class,  which  rate  is  calculated  at  so  much  per 
lineal  foot,   and  the  citv  makes  a  change  of 

Slan  involving  extra  work  of  a  much  more  dif- 
cult  character  than  that  involved  in  the  orig- 
inal plan  upon  which  the  general  contract  price 
for  the  work  was  based,  the  actual  increase  of 
cost  must  be  paid  for. — ^Id. 

The  erection  pursuant  to  the  direction  of 
the  government  officer  in  charge  of  a  temporary 
liftspan,  which  was  the  most  feasible  and  least 
expensive  substitute  which  could  be  employed 
after  an  accident  during  the  performance  of  a 
contract  to  reconstruct  and  remodel  a  goveni- 
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ment  bridge  over  the  Mississippi  river  had  car- 
ried away  a  substantial  part  of  the  unfinished 
drawspan,  together  with  the  false  work  support- 
ing the  old  structure,  was  contemplated  by  the 
contract,  so  as  to  preclude  extra  compensation 
therefor,  where  the  immediate  opening  of  navi- 
gation, which  would  have  been  seriously  inter^ 
rupted  by  the  restoration  of  the  false  work,  was 
imminent,  and  .the  contract,  although  containing 
many  minute  stipulations  looking  to  uninter- 
rupted railway  service  across  the  bridge,  with 
no  express  requirement  as  to  the  navigability  of 
the  river,  had  fixed  a  date  for  the  completion  of 
the  drawspan  sufficiently  early  ordinarily  to  in- 
sure noninterruption  of  navigation.  Judgment 
Q903)  38  Ct.  CI.  492,  affirmed.— Phcenix  Bridge 
Company  y.  United  States,  29  S.  Ct.  81,  211  U. 
S.  188,  53  L.  Ed.  141. 

^=:»233*  RelmbiiTieinent  of  ezpenditiiTes. 

See  11  Cent  Dig.  Contracts,  {  1098. 

A  contractor  for  the  construction  of  a  pub- 
lic work  realizes  a  profit  "under  said  contract 
with  the  United  States,"  within  the  meaning  of 
an  agreement  to  repay,  in  the  contingency  of 
such  profit,  certain  moneys  advanced,  wherQ  the 
contractor,  without  himself  doing  the  work, 
made  a  profit  out  of  his  arrangement  with  a  sub- 
contractor, although  the  work  was  actually  con- 
structed at  a  heavy  loss.  Judgment  (1907)  29 
App.  D.  O.  571,  affirmed.— Sand  Filtration  Corp. 
of  America  v.  Cowardin,  29  S.  Ct.  509,  213  U. 
S.  360,  53  U  Ed.  833. 

^»234.  Dednctioni  and  offsets. 

See  11  Cent.  Dig.  Contracts,  IS  lOM.  UOO. 

A  contract  for  the  sale  of  a  ranch  and  cat- 
tle for  a  certain  price  provided  for  delivery  of 
possession  Julv  15,  1885,  and  that,  if  the  num- 
ber of  cattle  delivered  exceeded  or  fell  short  of 
a  certain  number,  the  purchaser  should  pay  a 
certain  price  per  head  for  the  excess,  or  be 
credited  on  the  purchase  price  with  that  price 
per  head  for  the  deficiency.  It  was  provided 
that  the  consideration  should  be  paid  partly  in 
cash  and  partly  by  notes  and  the  remain- 
der by  a  conveyance  by  the  purchaser  to  the 
sellers  on  July  15,  188d,  of  certain  realty.  It 
appeared  that  he  could  not  convey  a  clear  title 
to  the  realty  on  that  day.  Beldy  that  the  stipu- 
lated price  of  the  realty  then  became  a  ca;^ 
payment,  and  that  any  credit  for  deficiency  in 
cattle  delivered  was  applicable  on  it  to  its  ex- 
tent, and  the  remainder  on  the  amount  of  the 
notes  to  be  executed  on  that  day,  there  being  no 
provision  for  repayment  of  any  part  of  the  sums 
paid  before  then.— McGillin  v.  Bennett,  132  U.  S. 
445,  10  S.  Ct.  122,  33  li.  Ed.  422,  affirming  judg- 
ment (C.  C.)  Bennett  v.  McGillan,  28  F.  411. 

^=9035.   Mode  of  making  oompensatlon. 

»ee  U  Cent.  Dig.  Contracts,  89  1101-1116. 

Contract  construed  as  to  whether  payment 
was  to  be  made  in  currency  or  current  foreign 
money.— City  of  San  Juan  v.  St.  John's  Gas  Co., 
25  S.  Ot  108.  195  U.  S.  510,  49  L.  Ed.  299.  1 
Ann.  Cas.  796. 

m.  tf odhtoation  anb  merger. 

See  Bills  and  Notes,  ^=>137;   United   States, 
^=s>72L 

^=9237.  ConsldeTation   for  atodlfieatioii. 

See  U  Cent  Dig.  Contracts.  SS  U19-1122. 

Under  a  contract  of  agistment,  cattle  were 
to  be  wintered  on  hay,  straw,  and  stalk  fields, 
and  in  summer  to  be  fed  on  corn,  and  the  de- 
fendant agreed  to  so  feed  them  that  they  would 
increase  in  weight  an  average  of  450  pounds 
each  before  the  time  for  delivery.  During  the 
winter  several  of  the  cattle  died,  and  it  was 
apparent  that  others  would  unless  better  fed, 
whereupon  it  was  agreed  that  they  should  be 
let  into  the  com,  and  that  defendant  should  Y^e 
released  from  his  obligation  to  increase  the 
weight  of  the  cattle  to  the  extent  originally 
•greed.    Held,  that  the  giving  of  more  nutritious 


food  by  the  defendant,  and  his  discharge  by 
the  plaintiffs  from  obligation  to  increase  the 
weight  as  originallv  stipulated,  constituted  a 
good  consideration  for  the  substituted  contract. 
—Teal  V.  Bilby,  123  U.  S.  572,  8  S.  Ct  239,  31 
L.  ICd.  263. 

^s»242.  Extension  of  tinte. 

See  11  Cent  Dig.  Contracts,  i  1127. 

Previous  delinc^uencies  of  contractors,  and 
the  futility  of  previous  extensions,  may  be  taken 
into  consideration  by  an  engineer  in  determining 
whether  a  further  extension  of  time  for  per- 
formance should  be  allowed.  Judgment  Glea- 
son  V.  United  States,  33  Ct  CL  65,  reversed.— 
United  States  v.  Gleason,  20  &  Ct  228,  175 
U.  S.  588.  44  L.  Ed.  284. 

The  conclusion  of  an  engineer  as  to  the 
right  of  a  contractor  to  an  extension  of  time 
is  not  prevented  from  constituting  a  judgment, 
within  the  meaning  of  a  contract  provision  re- 
ferring the  matter  to  his  judgment,  merely  be- 
cause the  court  reaches  a  different  conclusion. 
—Id. 

The  basis  of  the  decision  of  an  engineer  in 
the  exercise  of  his  power  to  determine  the  right 
of  a  contractor  to  an  extension  of  time  because 
of  interruption  by  the  elements  without  his 
fault  need  not  be  expressly  stated  in  order  to 
give  efficacy  to  his  decision. — Id. 

^=:»246.   Operation  and  elfeot. 

See  11  Cent  Dig.  Contracts,  U  U31-1138. 

Plaintiffs  contracted  to  grade  a  railroad  for 
defendant,  the  agreement  consisting  of  specifica- 
tions and  profile  of  the  work,  proposals  by  plain- 
tiffs, and  acceptance  thereof  by  defendant  Dur- 
ing the  progress  of  the  work,  owing  to  modifica- 
tions of  the  plan  by  defendant,  omitting  all  tres- 
tlework,  and  making  a  continuous  embankment, 
with  underlying  drainpipes,  defendant  further 
modified  the  plan  by  changing  the  excavations 
along  one  side  of  the  road,  from  which  the  earth 
was  taken  to  form  the  embankment,  so  as  to 
form  a  continuous  drain  of  over  four  miles  in 
length,  which  should  have  a  uniform  bottom  and 
sides  of  a  given  pitch,  and  which  should  increase 
in  width  and  depth  at  a  given  rate.  In  order 
to  form  the  drain  from  the  excavations,  it  was 
necessary  to  haul  the  earth  from  the  high 
ground,  where  the  embankment  was  low,  to  the 
low  grounds,  where  the  embankment  was  hi^, 
in  many  places  necessitating  long  hauls;  where- 
as, but  for  the  drain,  the  earth  for  the  embank- 
ments would  have  been  taken  directly  from  the 
sides.  Moreover,  where  the  drain  had  to  be  dog 
deep,  it  was  more  expensive  on  account  of  the 
increased  hardness  of  the  earth.  Held,  that  the 
change  in  the  ditch  created  a  feature  in  the  work 
to  be  done  so  diffeient  from  that  originally  con- 
tracted for  as  to  put  plaintiffs  in  a  position  to 
make,  as  to  that  feature,  a  new  contract — Hen- 
derson Bridge  Co.  v.  McGratb,  134  U.  a  260, 
10  S.  Ct  730,  33  L.  Ed.  934. 


IV.  RESCISSION  AND  ABANDON- 

MENT. 

See  Cancellation  of  Instruments. 

Rescission   of  compromise  and  settlement. 
Compromise  and  Settlement,  ^=»18. 

Rescission  of  contract  for  municipal  water  sup- 
ply, see  Waters  and  Water  Courses,  ^s»200. 

Rescission  of  contract  of  infant,  see  Infants^ 
<&=>31,  5a 

Rescission  of  contract  of  sale,  see  - 
Sales,  «=»108,  112-121. 
Vendor  and  Purchaser,  ^=s»106-126. 

Rescission  of  insurance  policy,  see  Insurance^ 
<&=>229-246. 

^s>267.  Grounds  for  resolsslon  hj  pmrtj* 

nee  U  Gent  Dig.  Contracts,  H  llU-lin. 
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^»284 


Failure   of   performaiLoe   or 
breach. 

See  U  Cent.  Dig.  Contracts.  SS  U74-U80. 

An  instruction  that  if  defendants  interfered 
with,  hindered,  and  prevented  plaintiffs  in  the 
performance  of  the  contract  between  them  to 
such  an  extent  as  to  render  performance  diffi- 
cult, and  greatly  decrease  plaintiffs'  profits,  then 
such  interference  would  justify  plaintiffs  in 
abandoning  the  contract  and  suing  for  damages, 
is  not  open  to  the  objection  that  it  permits  a 
party  to  rescind  a  contract,  and  at  the  same  time 
recover  damages  for  its  nonperformance;  for  it 
merely  asserts  the  right  of  one  party  to  treat  the 
contract  as  broken  when  the  other  party  is  guilty 
of  a  breach.— Anvil  Min.  Co.  v.  Humble,  153  U. 
S.  540,  14  S.  Ct.  876.  38  L.  Ed.  814. 

V.   PERFORBffANCE  OR  BREACH. 

Affecting  right  of  contractor  to  mechanic's  lien, 

see  Mechanics'  Liens,  ^=»93. 
Covenants  or  conditions  in  leases,  see  Landlord 

and  Tenant,  «=»102-108. 
Damages,  see  Damages,  <g=»120-123,  175.  189. 
Enforcement  of  specific  performance,  see  Specific 

Performance. 
Excuse  for  failure  to  perform  contract  for  water 

supply,  see  Waters  and  Water  Courses,  ^=» 

200. 
Excuses  from  liability  of  contractor  for  loss  on 

destruction   of   incompleted   public  work,  see 

Unit^  States,  €=»74. 
Liquidated  damages  and  penalties,  see  Damages, 

C=»75-79. 
Restraining  breach,  see  Injunction,  ^=»57-59. 
Time   of   performance   as   affecting   application 

of  statute  of  frauds,  see  Frauds,  Statute  of, 

<^=>4S-50. 
Water  company's  liability  to  taxpayer  for  breach 

of  contract  of  city,  see  Waters  and  Water 

Courses,  ^=s>206. 

Particular  classes  of  coniractt. 
See~~ 
Bills  and  Notes,  (e=»426-429. 
Bonds,  «=5>109,  110. 
Brokers,  ^=»47-58. 
Carriers,  <g=>268-278. 
Chattel  Mortgages,  ^=>240. 
Compromise  and  Settlement,  ^=»20» 
Covenants,  €=5>87-100. 
Deeds,  (&=»159-162. 
Injunction,  <g=>234,  235. 
Insurance,  ^=»30^-366. 
Mastet  and  Servant,  ^=»35. 
Mortgages,  <g=>298-n316. 
Sales,  <g=>155-181. 
United  Stetes,  «=5>73.  ^«^  ^„« 

Vendor  and  Purchaser,  ^=3135-186, 
Waters  and  Water  Courses,  ^=>200. 

^=>278.   Perf  ormanee  of  conditloni. 

See  11  Cent.  Dig.  Contracts.  S§  1207-1218. 

Where  plaintiff  agrees  to  transfer  certain 
corporate  stock  to  defendant,  with  certain  elec- 
tric lamps  and  machinery,  for  whieh  defendant 
is  to  pay  a  rental  for  one  year  and  the  cost 
price  thereof  on  a  certain  contingency,  plain- 
tiff may  recover  tibe  cost  j^rice  on  the  happen- 
ing of  the  contingency,  without  having  trans- 
ferred the  stock  to  defendant;  the  covenants 
being  independent— Pollak  v.  Brush  Electric 
As8*n,  128  U.  S.  446.  9  S.  Ct  119,  32  L.  Ed. 
474. 

^=»279.   Tender  of  performance. 

See  11  Cent  Dig.   Contracts,  SS  1233-1248. 

A  railroad  company  leased  to  certain  per- 
sons lots  belonging  to  it,  and  the  lessees  cove- 
nanted to  erect  thereon  an  elevator  of  a  spec- 
ified capacity,  and,  to  the  extent  of  its  capacity, 


to  receive  and  store  all  grain  delivered  to  it 
bj  the  lessor.  The  lessor  covenanted  to  build 
side  tracks  to  such  elevator,  and  to  deliver  to 
it  all  grain  hauled  by  the  lessor,  so  far  as  it 
could  control  the  same.  It  was  further  cove- 
nanted that  "the  amount  of  grain  received  at 
said  elevator  shall  be  at  least  five  millions  of 
bushels,  on  an  average,  for  each  year  during 
the  term  of  this  lease,**  failing  which  the  lessor 
should  pay  the  lessees  one  cent  a  bushel  for  the 
amount  of  the  deficiency.  Held,  that  there  was 
no  breach  of  the  covenant  where  the  railroad 
company  tendered  more  than  5,000,000  bushels 
during  the  year,  but  the  elevator  was  unable  to 
receive  it  because  the  amount  already  delivered 
had  been  allowed  by  the  shippers  to  remain  in 
store,  the  railroad  company  having  no  control  in 
this  matter.— Chicago,  M.  &  St  P.  Ry.  Co.  v. 
H^t.  149  U.  S.  1,  13  S.  Ct  779,  37  U  Ed. 

^s»283.  ApproTal  or  decision  of  archi- 
tects, arbitrators,  or  others. 

See  11  Cent  Dig.  Contracts,  SS  1290-1306,  1308-1351. 


®=»284. 


In  general. 


See  11  Cent.  Dig.  ContracU,  SS  1292-1302,  1308-1810, 
1312-1316,   1326-1338,   1340-1342,  1344-1346,  1360,  1351. 

A  contract  for  the  construction  of  a  rail- 
road provided  that  the  company's  engineer 
should,  in  all  cases,  determine  questions  relat- 
ing to  its  execution,  including  tne  quantity  of 
the  several  kinds  of  work  to  be^  done,  and  the 
compensation  earned  by  the  contractor  at  the 
rates  specified;  that  his  estimate  should  be 
final  and  conclusive;  and  that  ''whenever  the 
contract  shall  be  completely  performed  on  the 
part  of  the  contractor,  and  the  said  engineer 
shall  certify  the  same  in  writing  under  his 
hand,  together  with  his  estimate  aforesaid,  the 
said  company  shall,  within  30  days  after  the 
receipt  of  said  certificate,  pay  to  the  said  con- 
tractor, in  current  notes,  the  sum  which,  ac- 
cording to  his  contract  shall  be  due."  tield, 
that  the  contractor  could  not  maintain  an  ac- 
tion for  compensation  without  alleging  the  mak- 
ing of  such  certificate,  or  facts  entithng  him  to 
sue  without  it;  and  that,  in  the  absence  of 
fraud,  or  such  gross  mistake  as  would  necessa- 
rily imply  bad  faith  or  a  failure  to  exercise  an 
honest  judgment,  such  estimate  by  the  engineer 
was  conclusive  upon  the  parties.— Martinsburg 
&  P.  R.  Co.  V.  March,  114  U.  S.  549.  5  S.  Ct. 
1035,  29  L.  Ed.  255. 

Where  a  contract  to  grade  a  railroad  pro- 
vides that  the  work  is  to  be  done  under  the 
supervision  of  the  chief  engineer  and  his  as- 
sistant, whose  estimate  of  quantities  is  to  be 
"final  and  conclusive  upon  the  parties,"  and 
that  the  contractor  shall  receive  monthly  pay- 
ments on  the  certificate  of  the  engineer  "for 
work  done,"  the  railroad  company  cannot,  after 
accepting  the  work  and  the  last  monthly  esti- 
mate of  the  engineer,  have  the  work  re-esti- 
mated by  another  subordinate  engineer.  The 
previous  monthly  estimates,  and  the  acceptance 
of  the  entire  work  with  the  last  monthlv  one, 
are  conclusive  in  the  absence  of  proof  of  fraud 
or  bad  faith  on  the  part  of  the  engineers  mak- 
ing them;  mere  mistakes,  incompetency,  or  neg- 
ligence not  being  grounds  for  going  behind  them. 
—Chicago,  S.  F.  &  C.  R.  Co.  v.  Price,  138  U. 
S.  185,  11  S.  Ct  290,  34  L.  Ed.  917,  afllrm- 
ing  judgment  (C.  C.)  38  F.  304. 

The  acceptance  of  contract  work  biweekly 
as  it  progresses,  by  the  superintendent  of  a 
corporation,  as  done  to  his  ''satisfaction,"  in 
compliance  with  the  terms  of  the  contract,  and 
a  final  acceptance  of  the  whole  in  writing,  is 
conclusive  on  the  company,  in  the  absence  of 
fraud  or  mistake  on  the  part  of  the  superin- 
tendent—SheflSeld  &  Birmingham  Coal,  Iron  & 
Railway  Co.  v.  Gordon,  151  U.  S.  285.  14  S. 
Ct  343,  38  L.  Ed.  164. 
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Ae«eptaaoe  or  approval  of 
^rk. 
866  11  C6iit.  Dig.  Gontraets,  I  1306. 

A  contract  for  the  erection  of  faniaces  pro- 
vided that  the  work  should  be  examined  by  the 
company's  engineer  biweekly,  and  finally  ac- 
cepted if  to  his  satisfaction.  Beld,  that  the  ac- 
ceptance of  tiie  work  by  the  superintendent  was 
condusiTe  on  the  owner,  in  the  absence  of 
fraud  or  mistake  on  the  part  of  the  superin- 
tendent—Sheffield &  B.  Coal,  Iron  &  Railway 
Co.  y.  Gordon,  161  U.  S.  285,  14  8.  Ct.  343, 
38  L.  Ed.  164. 


— —  Oertilloates  in  g^n^Ttd* 

'    866  U   Cent    Dig.    Contracts,    9I    1308,   1809.   ISU- 
1S16,  1318-1838«  1840-1342,  1344-134<,  1348.  1850.  1861. 

The  architect's  certificate  of  completion  ac- 
cording to  the  contract  and  its  plans  and  speci- 
fications is  not  conclusive,  so  as  to  bind  the 
owner  or  relieve  the  contractor  from  perform- 
ance, where  the  contract,  although  providing 
that  the  contractor  must  obtain  such  certificate 
before  be  is  entitled  to  payment,  contains  no 
provision  that  such  certificate  shall  be  final 
and  conclusive  between  the  parties,  but  instead 
provides  that  such  certificate  shall  not  lessen 
the  responsibility  of  the  contractor,  nor  exempt 
him  from  liability  to  replace  defective  work, 
contains  the  positive  agreement  of  the  contract- 
or to  pei^orm  the  work  called  for  in  the  speci- 
fications in  the  best  and  most  workmanlike 
manner,  and  provides  that  final  payment  is  to 
be  made  only  when  the  buildings  are  completed 
in  accordance  with  the  agreement  and  the  plans 
and  specifications.  Judgment  (1906)  27  App. 
D.  C.  210.  affirmed.— Mercantile  Trust  Co.  v. 
Hensey,  27  S.  Ct  635,  205  U.  S.  298.  51  L.  Ed. 
811,  10  Ann.  Caa.  672. 

^s»298«  Delay  in  perf  ormaiioo. 

See  U  Cent  Dig.  Contracts,  ,81  1378-1897. 

^==>299.  «—  la  seneTaL 

See  U  Cent  Dig.  Contracts.  81  1872-1881,  1894.  1896. 

A  clause  in  a  contract,  for  constructing  a 
system  of  waterworks  in  a  city,  providing  Uiat 
the  contractors  shall  have  no  daim  uippn  the 
city  for  anv  delay  in  the  delivery  of  pipes  or 
other  materials  from  the  manufacturers,  will  not 
apply  to  the  delay  and  exj^enses  resulting  to 
contractors  from  the  necessitv  of  altering  de- 
fective pipe  castings  fumishea  by  the  city,  the 
defects  of  which  could  not  be  detected  till  they 
were  being  put  in  place.— Wood  v.  City  of  Ft 
Wayne.  119  U.  8.  312,  7  S.  Ct  219,  30  L. 
Ed.  416. 


,oo  or 


^s»303«  Ezeiiaes  for  aoaporfo: 
defeotfl. 

U  Gent  Dig.  Contracts.  88  1400-1448. 


Defendant  accepted  in  writing  an  offer  of 
the  vice  president  of  a  railroad  company  to 
buy  1,000  tons  of  old  rails.  The  vice  president 
the  same  day  accepted  the  order.  Some  days 
later  the  vice  president  forwarded  to  defendant 
a  ratification  of  the  sale,  which  stated  the  ton 
to  be  *'of  2,000  pounds,''  Defendant  answered 
that  the  sale  ne^ed  no  ratification,  that  "per 
ton"  meant  a  ton  of  2,240  pounds,  and  asked 
for  a  reply.  None  was  received  until  the  time 
for  delivery  of  the  rails,  when  a  tender  was 
made  of  1,000  tons,  at  gross  weight  of  '*2,240 
pounds  per  ton."  Held,  that  the  contract  had 
not  been  repudiated,  and  defendant  was  bound 
to  receive  the  rails.— -Wheeler  ▼.  New  Brunswick 
ft  C.  R.  Co.,  116  U.  &  29,  5  S.  Ct  1061,  1160, 
29  li.  Bd.  841« 

A  party  may,  by  absolute  contract  bind 
himself  to  perform  things  which  subsequently 
become  impossibilities,  or  to  pay  damage  for 
their  nonperformance,  and  such  construction 
is  to  be  put  upon  an  unqualified  undertaking 
when  the  -event  which  causes  the  impossibility 
might  have  been  foreseen  and  guarded  against, 
or  when  the  imposaibility  arises  from  tiie  act 


or  default  of  the  promisor.  But  when  the  event 
is  of  such  a  character  that  it  cannot  reasonably 
be  supposed  to  have  been  in  contemplation  of 
the  contracting  parties,  they  will  not  be  held 
bound  by  general  words,  which,  though  large 
enough  to  Include,  were  not  used  with  refer- 
ence to,  the  possibility  of  the  particular  con- 
tingency which  afterwards  happens.— Chicago, 
M.  &  St  P.  Ry.  Co.  V.  Hoyt  149  U.  S.  1,  13 
S.  Ct  779,  37  ll  Bd.  625. 

Failure  to  perform  an  absolute  undertak- 
ing to  grind  sugar  cane  during  the  grinding  sea- 
son is  not  excused  by  the  repeated  breaking 
down  of  the  machinery.— Porto  Rico  Sugar  Co. 
V.  Lorenzo,  82  S.  Ct  138,  222  U.  S.  481,  66  U 
Ed.  277. 

^:»306.  Oomplotioii  by  other  party;. 

866  11  Cent  Dig.  Contracts.  §S  1528-lfi83. 

The  amount  necessarilv  expended  by  aa 
owner  to  complete  a  building  under  an  ad- 
justment by  the  architect  after  a  strike,  should 
be  credited  against  the  contract  price,  where 
the  contract  provides  that  the  owner  shall  have 
full  authori^  to  adjust  the  matter.— David 
Lupton's  Sons  Co.  v.  AutomobUe  Clab  of 
America,  32  S.  Ct  711,  225  U.  S.  489,  66  L. 
Ed.  1177,  Ann.  Cas.  1914A,  699. 

^=»312.  Aota   or   omlsaioiu   eonstitifttlaB 
breach  la  g^eneraL 

See  11  Cent  Dig.  Contracts,  I  1279H. 

H.  advanced  money  to  O.,  to  be  used  in  the 
purchase  of  cattle,  and,  as  security,  took  a  biU 
of  sale.  O.,  who  was  indebted  to  a  bank,  gave 
the  bank  a  mortgage  on  the  cattle,  and  by 
agreement  of  all  parties  the  cattle  were  sold  to 
B.,  who  gave  his  note  in  payment  to  the  amount 
of  the  debt  due  the  bank  and  H. ;  B.  agreeing, 
as  sales  of  the  cattle  were  made  by  him,  to  -^ay 
the  proceeds  of  the  note  for  division  pro  rata 
between  H.  and  the  bank.  Under  the  agree- 
ment, a  representative  of  the  bank  was  to  ac- 
company B.,  have  legal  possession  of  the  cattle, 
and  receive  the  proceeds  of  the  sale,  to  the 
amount  of  B.*s  assumed  indebtedness.  Held, 
that  the  taking  possession  of  the  cattle  by  H. 
under  the  writ  of  sequestration,  before  the  ex- 
piration of  the  time  agreed  upon  for  the  pay- 
ment of  the  note,  was  a  breadi  of  contract  on 
the  part  of  H.— City  Nat  Bank  v.  Hunter»  128 
U.  S.  667,  9  S.  Ct  346,  32  L.  Ed.  762. 

^=»313.  Boniuioiatloii. 

866  11  Cent  Dig.  Contracts,  |  127f. 

An  unqualified  and  positive  refosal  to  per- 
form a  contract  though  the  performance  there- 
of is  not  yet  due,  may,  if  the  renundatioii  goes 
to  the  whole  contract  be  treated  as  a  com- 
plete breach,  which  will  entitle  the  injured  par- 
ty to  bring  his  action  at  once.  Judgment  91 
F.  346,  33  C.  C.  A.  550,  and  84  F.  665.  affirm- 
ed.—Roehm  V.  Horst  20  S.  Ct  780,  178  U.  & 
1,  44  L.  Ed.  953. 

^=»316.  Waiver  of  broaoh. 

866  U  Cent  Dig.  Contracts.  §8  1888-1887,  U8S,  U8B* 
1400.  1480-1491. 

A  contractor  for  the  construction  of  a  mill 
having  completed  the  work,  except  as  to  certain 
com  roUs,  which  did  not  work  satisfactorily  to 
the  owner,  the  latter  wrote  to  the  contractor 
a  letter  stating  that  whenever  the  rolls  should 
do  satisfactory  work,  he  would  be  ready  to  pay 
for  the  entire  work.  Held,  that  this  was  a 
waiver  of  the  time  fixed  by  the  contract  for  the 
completion  of  the  entire  work,  and  that  a  com- 
pletion within  a  reasonable  time  thereafter  was 
sufficient—Van  Stone  v.  Stillwell  ft  Bierce  Mfg. 
Co.,  142  U.  S.  128,  12  S.  Ct  181,  35  U  Ed. 
961« 

Fines  or  penalties  for  delay  or  failure  to 
deliver  articles  under  a  contract  cannot  be  re- 
covered, if  strict  performance  by  plaintiff  has 
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been  prevented,  or  waived  by  defendant.  Judg- 
ment, 15  App.  D.  C.  198.  affirmed.— District  of 
Columbia  v.  Camden  Iron  Works,  21  S.  Ct. 
680,  181  U.  S.  453,  45  L.  Ed.  948. 

An  action  of  covenant  on  a  contract  to  re- 
cover the  price  of  articles  delivered  under  it 
may  be  brought,  although  there  has  not  been 
fuH  performance,  where  that  which  ha?  been 
delivered  has  been  accepted  in  part  perform- 
ance, and  further  performance  has  been  waived. 
—Id. 

«=»319.  Blglitfl   and   llabilitlea   on   par- 
tial perf  ormanoe. 

See  U  Cent  Dig.  Contracts,  18  1468,  1476,  1477,  1479, 
1403-1507. 

One  who,  after  partially  performing  a  con- 
tract, is  wrongfully  prevented  by  the  other  con- 
tracting party  from  completing  it,  may  recov- 
er actual  expenditures  made  by  him  on  account 
of  such  contract,  and  also  damages  for  loss  of 
profits.— United  States  v.  Behan,  110  U.  S. 
fe8,  4  S.  Ct  81,  28  L.  Ed.  168. 

A  party  to  a  contract,  who,  after  partial 
performance  by  the  other  party,  wrongfully  pre- 
vents such  other  party  from  completing  it,  is 
estopped  to  deny  that  the  other  party  has  been 
damaged  to  the  extent  of  his  actual  expen- 
ditures on  account  of  the  contract — Id. 

^=9320.  Blglits  and  liabilities  on  defeo- 
tiTe  performance. 

See  11  Cent  Dig.  Contracts,  §S  1459,  1469. 1493.1527. 

Defendant,  being  solicited  late  in  the  sea- 
son to  buy  ice  from  plaintiff,  who  was  over- 
stocked and  in  danger  of  a  total  loss,  received 
a  cargo  under  a  contract  to  return  it  '*next 
year  from  our  houses."  Next  year  the  price 
of  ice  was  very  high,  and  defendant  replied  to 
plaintiffs  demand  for  the  ice  in  July  that  it  was 
inequitable  to  expect  the  return  of  it  at  that  time, 
saying,  **We  must  therefore  decline  to  ship  the 
ice  for  you  this  season,"  and  claiming  the  right 
to  pay  for  it  in  cash  at  the  market  price  when 
it  was  received.  After  further  correspondence, 
he  concluded,  July  16th:  "We  beg  you  to  con- 
sider anew  all  the  drcumstances  of  the  trans- 
action. ♦  ♦  ♦  We  will  be  glad  to  hear  from 
you  in  repl^,  but  would  be  more  pleased  to  have 
a  persons  interview."  Held  not  such  a  refusal 
to  perform  the  contract  as  would  amount  to  a 
breach  thereof;  that,  in  any  event,  defendant 
was  entitled  to  return  the  ice  at  any  time  dur- 
ing tiie  whole  shipping  season,  and  an  action 
brought  immediately  after  the  refusal  of  July 
15th  was  premature.— Dingley  v.  Oler,  117  u. 
8.  490,  6  ^.  Ct  850,  29  L.  Ed.  984. 

VI.  ACTIONS  FOB  BREACH. 

See  Assumpsit,  Actipn  of. 

Damages,  see  Damages,  «=3>10, 11, 120-123, 175, 

189. 
Damages,  liquidated  damages  and  penalties,  see 

Damages,  ^=»75-79. 
Distinguished  from  action  on  tort,  see  Action, 

«=>26,  27. 
Due  process  of  law,  see  Constitutional  Law,  ^=» 

308. 
Effect  of  adequac]^  of  remedy  on  jurisdicticm  in 

equi^,  see  Equity^  ^=>48. 
Jurisdiction  of  admiralty  of  suits  on  maritime 

contracts,  see  Admiral^,  ^=»9, 10. 
Parol  or  extrinsic  evidence,  see  Evidence,  ^=s> 

386-424,  429-434,  448-463. 
Restraining  breach,  see  Injunction,  ^=3957-59. 
Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence,  ^s>440- 

445. 
Splitting  cause  of  action,  judgment  as  bar  to 

another  action,  see  Judgment,  ^=>596. 
Statutory  limitations,  see  Limitation  of  Actions, 

«e=»21-26,  48-54. 


^=»324.  Naturs  and  form  oi  remedy. 

See  11  Cent.   Dig.  Contracts,  SS  1649-1557. 

H.  advanced  money  to  O.  to  be  used  in  the 
purchase  of  cattle,  and  as  security  took  a  bill 
of  sale.  O.,  who  was  indebted  to  a  bank,  gave 
the  bank  a  mortgage  on  the  cattle,  and  by  agree- 
ment of  all  parties  the  cattle  were  sold  to  D., 
who  gave  his  note  in  payment  of  the  amount 
of  the  debt  due  the  bank  and  H.,  D.  agreeing, 
as  sales  of  the  cattle  were  made  by  him,  to  pay 
the  proceeds  of  the  note  for  division  pro  rata 
between  H.  and  the  bank.  Under  the  agree- 
ment, a  representative  of  the  bank  was  to 
accompany  D.,  have  legal  possession  of  the  cat- 
tle, and  receive  the  proceeds  of  the  sale  to  the 
amount  of  D.'s  assumed  indebtedness.  Held, 
that  the  takln|r  of  possession  of  the  cattle  by 
H.  under  a  wnt  of  sequestration  before  the  ex- 
piration of  the  time  agreed  upon  for  the  pay- 
ment of  the  note  was  a  breach  of  contract  for 
which  D.  could  recover  damages  by  way  of  re- 
convention in  the  action  of  sequestration.— City 
Nat.  Bank  v.  Hunter,  129  U.  S.  557,  9  S.  Ct. 
346,  32  L.  Ed.  752. 

^=:»325.  Wliat  law  i^orwemm. 

See  11  Cent  Dig.  Contracts,  S8  1668-lBe2;   S7  Cent. 
Dig.  Parties,  §  2. 

An  action  in  Ulinois  by  an  Dlinois  railroad 
corporation,  to  set  aside  a  lease  to  a  railroad 
corporation  of  Indiana,  is  governed  not  by  the 
law  of  the  forum,  but  by  the  law  of  the  con- 
tract.—St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre 
Haute  &  I.  R.  Co.,  145  U.  S.  393, 12  S.  Ct.  953, 
36  L.  Ed.  748,  affirming  decree  (p.  C.)  33  F. 
440. 

^s»327.  Conditions  precedent. 

See  11  Cent.  Dig.  Contracts,  §8  1563-1570;    1  Cent. 
Dig.  AcUon,  99  62,  72. 

A  person  who  agrees  to  save  another  harm- 
less as  to  one-half  the  amount  of  a  trust-deed 
note  up6n  which  the  latter  is  liable  in  full  may 
be  sued  by  the  latter  for  a  breach  of  his  con- 
tract in  failing  to  pay  art  maturity,  although  the 
latter  has  only  discharged  the  trust-deed  note 
by  giving  to  the  holder  his  individual  note,  the- 
holder  retaining  the  trust-deed  note  as  collateral 
security  therefor.— Clark  v.  Sidway,  142  U.  S. 
682,  12  S.  Ct.  327,  36  L.  Ed.  1157. 

^s>328.  Defenses* 

See  11  Cent  Dig.  ContracU,  §§  1571-1581 

An  agreement  between  plaintiff  and  defend- 
ant recited  that  the  latter  nad  on  hand  claims 
for  money  believed  to  be  due  from  the  govern- 
ment to  postmasters  upon  a  readjustment  of 
salaries  under  Act  June  12,  .1866.  and  was  in 
need  of  funds  to  prosecute  said  claims,  and  to 
urge  the  passage  of  bills  then  pending  in  con- 
gress looking  to  their  settlement;  and  by'  the 
agreement,  defendant,  for  the  consideration  of 
$2,500,  agreed  to  "prosecute  to  collection"  said 
claims  or  others  which  defendant  might  acquire, 
and  to  allow  plaintiff  one-fourth  of  the  fees  so 
obtained  by  him.  The  biU  then  pending  failed 
of  passage,  but  a  practically  similar  one  was 
passed  in  1883,  two  years  later.  Heldf  that 
the  fact  that  the  postmaster  general,  in  read- 
justing salaries  in  conformity  with  the  act  of 
1866  and  under  the  authority  conferred  by  the 
act  of  1883,  placed  on  the  former  act  a  con- 
struction different  from  that  placed  on  it  by 
defendant  at  the  time  of  the  agreement,  so  as  to 
give  a  different  status  to  many  of  the  claimants 
under  that  act,  did  not  affect  plaintiff's  right  to 
the  one-fourth  interest  in  the  fees  collected  by 
defendant.— Spalding  v.  Mason,  161  U.  S.  375, 
16  S.  Ct.  592,  40  L.  Ed.  738. 

^=>331.  Pleading* 

See  U  Cent  Dig.  Contracts,  99  1616-176S. 
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CJONTKACTS,  VI 
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^ss>3B2,  — ^   Deolaration,    complaint,    or 
petition  in  general. 

See  U  Cent.  Dig.  Contracte.  §§  1615-1639. 

A  written  agreement  between  a  company 
making  sewing  machines,  and  a  consignee  to 
receive  and  sell  them  on  commission,  provided 
that  the  commission  should  be  calculated  on  the 
retail  prices  for  .which  the  machines  should  be 
sold,  as  reported  by  the  consignee,  and  that  at- 
tachments should  be  sold  to  the  consignee  at 
the  lowest  wholesale  rates.  The  proceeds  of 
sales  of  machines,  beyond  the  commission,  be- 
longed to  the  company.  In  a  suit  by  it  against 
the  consignee,  and  a  person  liable  with  him  on 
a  bond  for  his  indebtedness,  to  recover  such  pro- 
ceeds and  the  price  of  attachments,  the  com- 
plaint set  forth  schedules  showing  the  retail 
price,  as  reported,  of  each  machine  sold,  and  the 
excess  of  money,  beyond  commission,  retained 
by  the  consignee,  and  the  price  of  each  attach- 
ment sold  to  the  consignee.  Heldy  that  the 
compliant  was  sufficient.—Streeper  v.  Victor 
Sewing-Mach.  Co.,  112  U.  S.  676.  5  S.  Ct.  327, 
28  L.  Ed.  852. 

©=9346.  ~—  lunes,  proof,  and  Tariance. 

See  11  Cent.  Dig.  Contracte,  §§  1714.  1718-1751. 

Code  Iowa  1873,  §  2715,  provides  that,  "in 
pleading  the  performance  of  conditioos  pre- 
cedent in  a  contract,  it  is  not  necessary  to  state 
the  facts  constituting  such  performance,  but 
the  party  may  state,  generally,  that  he  per- 
formed all  the  conditions  on  his  part."  Section 
2717  provides  that  "if  either  of  the  allegations 
contemplated  in  the  three  preceding  sections 
is  controverted  it  shall  not  be  sufficient  to  do 
so  in  terms  contradictory  of  the  allegation  but 
the  facts  relied  on  shall  be  specifically  stated/' 
Held,  that  where  a  plaintiff  alleges  general  per- 
formance by  him  of  his  obligations  under  a 
contract,  a  denial  in  the  answer  of  "each  and 
every  allegation  in  the  petition,"  will  not  put  in 
issue  a  condition  precedent  without  performing 


which  plaintiff  would  have  had  no  right  of  ac- 
tion.—Halferty  V.  Wilmering,  112  U.  S.  713,  5 
S.  Ct.  364.  28  L.  Ed.  858. 

^s»347.  Evidence. 

See  11  Cent.  Dig.  Contracts,  88  1754-1784,  1788-1798, 
1809,  1811-1814.  1817-1823. 

^=»348.  —  Preinmptionc    and    burden 
of  proof. 

See  U  Cent  Dig.  Contracts,  88  1095,  1754-1759.  1782- 
1780. 

In  an  action  on  a  bond  to  secure  the  per- 
formance of  a  contract  to  furnish  to  a  military 
station  such  quantity  of  grain  as  may  be  re- 
quired, not  exceeding  a  quantity  named,  to  be 
delivered  as  may  be  required  for  the  wants  of 
the  station,  in  such  quantities  and  at  such  times 
as  the  receiving  officer  may  require,  the  breach 
assigned  being  failure  to  carry  out  any  of  the 
stipulations  of  the  agreement,  plaintiffs  have 
the  burden  of  showing  demand  and  failure  to 
perform.— United  States  v.  Corwin,  129  U.  S. 
381,  9  S.  Ct.  318,  32  L.  Ed.  710. 

<^=>349.  AdmiasibiUty. 

See    11   Cent.    Dig.    Contracts.    88   1096,    1781-1784. 
1788-1798.  1809.  1811-1814.  1817,  1818. 

A  rule  of  court  that  the  execution  of  an  in- 
strument cannot  be  impeached,  unless  denied  by 
affidavit,  will  not  prevent  defendant  from  show- 
ing that  a  contract  dated  "January  2"  wae  real- 
ly executed  on  Sunday,  January  1st,  and  is 
therefore  invalid;  nor  that  the  copy  of  another 
contract,  executed  in  duplicate,  which  was  of- 
fered in  evidence,  differed  materially  from  the 
duplicate  which  he  had.— Ames  v.  Quimby,  106 
U.  S.  342,  1  S.  Ct.  116,  27  L.  Ed.  100. 


CONTRADICTION. 

See  cross-references  under  Impeachment. 


CONTRIBUTION. 

Scope-Note. 

[INCLUDES  r^lnibursement  of  one  wbo  has  discharged  an  obligation  or  suffered  a 
loss  for  which  another  or  others  are  liable  with  him,  to  the  extent  of  the  proportionate 
share  of  such  other  or  others;  and  rights,  liabilities,  and  remedies  of  the  parties  in 
general.  • 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis^ 

Analysis. 

^=s>2.  Common  interest  or  liability. 
6.  Joint  wrongdoers. 

Cross-References. 

Admiralty  jurisdiction,  see  Admiralty,  ^=»7. 
To  general  average,  see  Shipping,  ^s»186-195i, 


^s»2.  Conmon  interest  or  liability. 

see  U  Cent  Dig.  Contrib.  IS  2-9. 


-^  Joint  wrongdoers. 

See  11  Cent  Dig.  Contrib.  81  6-9. 

A  terminal  company  whose  negligence  to- 
ward one  of  its  employes  in  failing,  by  a  prop- 


er inspection  to  discover  a  defective  brake  on  a 
car  delivered  to  it  by  a  railroad  company  has 
been  established  by  a  competent  tribunal,  can- 
not enforce  contribution  from  the  railroad  com- 
pany because  of  the  latter's  like  neglect  of  duty. 
—Union  Stock  Yards  Co.  of  Omaha  v.  Chicago, 
B.  &  Q.  R.  Co..  25  S.  Ct  226,  196  U.  S.  217. 
49  L.  EM.  453,  2  Ann.  Cas.  525. 
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CONVICTS 


CONTRIBUTORY  INFRINGEMENT. 

See  Patents,  ^=»259. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  <9=»82-101,  113,  122,  132,  141. 

CONTROVERSY. 

Amount  in  controversy  as  affecting  jurisdiction 
of  courts,  see — 
Appeal  and  Error,  ^=>45-65. 


Amount  in  controversy  as  affectii^f  jurisdiction 
of  courts,  see — 

Courts,  «=>326-330. 

Removal  of  Causes,  ^=»71-76. 
Existence  of  actual  controversy  as  requisite  to 

appellate  jurisdiction,  see  Appeal  knd  Error, 

«=5>19. 

Submission  to  arbitrators,  see  Arbitration  and 
Award. 

Want  of  actual  controversy  ground  for  dismiss- 
al of  appeal  or  other  proceeding  for  review, 
see  Appeal  and  Error,  ^=978L 


CONVERSION. 


Scope-Note. 

[INOIjUDES  changes  in  the  nature  of  property  as  real  or  personal,  whether  actual,  as 
by  exercise  of  power  of  eminent  domain,  sale  for  partition,  foreclosure,  etc.,  investment  of 
funds  In  land,  etc.,  or  constructive,  as  necessary  to  carry  into  effect  directions  or  agree- 
ments contained  in  deeds,  wills,  settlements,  contracts,  or  other  instruments  in  writing; 
nature,  requisites,  incidents,  operation,  and  effect  of  such  changes;  and  reconversion  by 
act  of  the  parties  or  by  operation  of  law. 

CFor  related  matters  under  other  topics,  see  cross-references  following.] 


Cross-References, 


Chattels  into  realty,  see  B^xtures. 
Wrongful  conversion  of  personal  property, 


see  Trover  and  Conversion. 


^=:»2.  Wliat  law  soTems. 

The  equitable  conversion  of  real  property 
into  personalty  by  will  is  a  matter  within  llie 
exclusive  province  of  the  courts  of  the  state 
in  which  the  land  lies  to  determine,  although 
the  will  was  made  and  has  been  probated  at 
the  domicile  of  the  testator  in  another  state, 
where  it  is  construed  to  work  such  conversion 
of  the  real  property  wherever  situated,  and  it 


is  immaterial  that  the  executor  has  not  assumed 
to  make  any  conveyance  of  the  property.  Judg- 
ment, Appeal  of  Clarke,  40  A.  Ill,  70  Conn. 
483,  affirmed.—Clarke  v.  Clarke,  20  S.  Ct  873, 
178  U.  S.  186,  44  L.  Ed.  1028. 

CONVEYANCES. 

See  Assignments;   Covenants;   Deeds,  etc. 


CONVICTS. 


Scope-Note. 

[INCLUDES  persons  adjudged  guilty  of  crime;    disabilities  resulting  from  such  con- 
viction;   and  regulation  of  convicts  under  sentence,  and  of  their  labor. 

[For  related  matters  under  other  topics,  see  cross-references  following.] 

Cross-References, 


See  Pardon. 

Com];>ete;icy   as  witnesses,  see  Witnesses,  ^=> 

47-49. 
Due  process  of  law,  see  Constitutional  Law,  ^=» 

270. 
Equal    protection   of   laws,   see    Constitutional 

Law,  <$=>250. 


Former  jeopardy,  see  Criminal  Law,  ^=»16.3. 

Nature  and  extent  of  punishment,  see  Criminal 
Law,  €=»1208-1221. 

Privileges  and  immunities  of  citizens  of  Unit- 
ed States,  see  Constitutional  Law,  ^=»20t>. 


^=:»11«   ConTlot  bonds. 

See  11  Cent.  Dig.  Ck>nvict0,  {S  30,  81. 

Laws   Ariz.   1895,   pp.  20,   22,   authorizing 
the  board  of  control  of  penal  and  reformatory 


institutions  of  tbe  territory  to  contract  for  the 
services  of  convicts,  require  that  a  sufficient 
bond  be  given  by  the  person  leasing  the  labor 
of  tbe  inmates  of  such  institutions  for  the  faith- 
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fol  peFformanee  of  bis  oontnict  Held  that, 
where  it  did  not  appear  that  such  ix>]id  tiad 
been  executed  by  a  contractor,  he  could  not 
compel  the  superintendent  of  prisons  to  deliver 
couTicta  under  the  contract.— Nueent  v.  State 
of  Ariaona  Imp.  Co.,  19  S.  Ct  461,  173  U.  S. 
838»  48  U  ffid«  721. 


COOLING  TIML 

Heat  of  passion  as  element  of  manslaughter,  set 
Homicide,  ^s»40. 

COPY. 

Certified  copies  aa  evidence,  see  .Uvidence^ 
341^349. 


COPYRIGHTS. 

Scope-Note. 

[INCLUDES  nature  and  Incidents  of  the  exclusive  right  of  an  aatbor  or  other  pro- 
prietor of  a  literary  work  or  similar  production  to  multiply  copies  thereof,  secured  by 
grant  of  copyright ;  proceedings  to  obtain  siich  copyright ;  exercise,  protection,  and  enforce- 
ment of  the  exclusive  rights  granted;    and  infringements  of  sacb  rights,  and  remedies 

relating  thereto. 

[Ferrolatod  mattara  under  othar  topiea,  aaa  croaa-rafaraneaa  aftar  analyaia.] 

Analysis. 
L  Nature  and  Acquisition. 

4s»2.  Constitutional  and  statutory  provisions. 
3.  Subjects  of  copyright. 

4. In  general. 

9.  Engravings,  cuts,  prints,  or  photographs. 

10.  Paintings,  drawing^,  or  chromos. 

16.  Literary  or  artistic  qualities  of  work. 
19.  Persons  entitled  to  copyright. 

20. In  general. 

21.  Citizens  or  residents. 

23.  Assigns. 

26.  Proceedings  to  obtain  copyright. 

27.  Deposit  of  title  or  description  of  work.  • 

28.  Deposit  of  copies  of  work. 

29.  Inserting  or  inscribing  notice. 

30.  Penalties  for  inserting  or  impressing  false  notice. 

31.  Publication. 

32.  Publication  before  deposit  of  title  or  copies  of  work. 

35.  Extent  of  rights  acquired. 

36.  In  general. 

39.  Protection  as  to  subject-matter. 

II.  Title,  Conveyances,  Contracts,  and  Regulations. 

^=>43.  Assignments. 

46.  Requisites  and  validity. 

III.  Infringement. 

(A)  What  Constitutes  Infringement. 

^=s»63.  Copying  constituting  infringement  in  generaL 
64.  Books  or  other  literary  works. 

66.  In  general. 

66.  Musical  compositions. 

(B)  Actions. 

^=>69.  Actions  at  law  for  damages. 

70.  Penalties  and  actions  therefor. 

71.  Forfeitures  of  copies,  sheets,  or  plates. 

72.  Suits  in  equity. 

77. Persons  liable. 

83. Evidence. 

86. Permanent  injunction. 

87.  —  Damages  and  profits. 


[Bvp.CtDic.— Pace  671] 


COPYRIGHTS*  I 


Cross-References. 

See  Iiterai7  Property. 

T^ame  of  copyrighted  work  as  inbject  of  trade- 1    ^=»13. 


I    namej»^  see   Trade-MarW   and   Trade-Names, 


X.  KATVKE  AHD  AOQiriSITIOH. 
^=»2.  Constttntioi&al  aad  mtmtatarj 

See  U  Cent.  Dig.  Oopyr.  I  1 

CSonstmlng  the  exdnsiye  right  givea  to  au- 
thors by  Rev.  St.  S  4952,  as  amended  by  Act 
March  8.  1891,  c  665.  26  Stat  1106  (U.  S. 
Gomp.  St  1901.  p.  3406),  to  dramatise  their 
works,  as  extending  to  the  public  exhibition  of 
moving  pictares  oi  the  incidents  of  a  copy- 
righted wdrk.  does  not  render  the  statute  in- 
valid, as  exceeding  the  power  given  to  Congress 
by  Const,  art.  1,  |  8.  to  secure  to  authors  for 
a  limited  time  the  exclnsive  right  to  their  wzit- 
ing8.~(1911)  Kalem  Co.  v.  Harper  Bros.,  82  S. 
Ct.  20,  222  U.  S.  66,  56  K  Bd.  92,  Ann.  Cas. 
1913A,  1285,  affirming  decree  (1909)  Harper  & 
Bros.  T.  Kalem  Co.,  169  F.  61,  94  a  O.  A. 
429. 


3.  8«bjeets  of  •opyriclit. 

See  U  Cent.  Dig.  Copyr.  SI  S-IQ,  U. 

•s»4«  -«-  In  ceaeraL 
See  U  Cent  Dig.  Copyr.  SI  2.  9. 10. 

fniat  danse  of  the  constitntion  which  an- 
tfaorizes  congress  to  secure  to  authors  and  in- 
ventors, f6r  a  limited  time,  the  exclusive  right 
to  their  respective  writings  and  diacoveries, 
does  not  include  mere  labels,  whose  object  is 
only  to  indicate  the  contents  of  the  package  to 
which  they  all  are  affixed.~Higgins  v.  Keuffel, 
140  U.  S.  428^  11  S.  Ct  731,  85  L.  Ed.  470, 
affirming  decree  (C.  C.)  80  Fed.  627. 

•  — -  BBsravincSy    ei&ts»    prints^    or 

pliotosraplis. 
U  Cent  Dig.  Copyr.  f  7. 

Onder  Const,  art.  1,  {  8,  empowering  con- 
to  secure  "to  authors  and  inventors  the  ex- 
chisive  right  to  their  respective  writings  and 
diBcoveries,"  congress  can  authorise  copyright 
of  photographs,  so  far  as  they  embody  original 
intellectual  conceptions  of  the  author.— Bur- 
row-Giles Lithographic  Co.  v.  Sarony,  111  U. 
&  63,  4  S.  Ct  279,  28  U  Ed.  849. 

Where  a  photographer  so  contrives  the  pose, 
eostome,  and  expression  of  his  subject  as  to 
produce  an  original  and  graceful  effect,  the 
picture  Is  entitled  to  the  benefit  of  the  act  pro- 
Tiding  for  copyright  of  photographs.— Id. 

Printing  and  engraving,  though  not  for  a 
mechanical  end,  are  not  excluded  from  the 
useful  arts,  which  congress  is  empowered  by 
the  constitution  to  j^romote  by  copyright  laws. 
Judgment,  Courier  Lithographing  Co.  v.  Donald- 
son Lithographing  Co.,  104  F.  ^,  44  C.  C.  A. 
296,  reversed.— Bleistein  v.  Donaldson  Litho- 
craphing  Co.,  28  S.  Ct  298»  188  U.  S.  239,  47 
U  £kl.  460. 

Pictorial  illustrations  are  none  the  less 
within  the  protection  of  the  copyright  law  (Rev. 
St  U.  S.  I  4952  [U.  S.  Comp.  St  1901,  p. 
84063),  because  they  are  drawn  from  real  Ufe.— 
Id. 


or 


See  n  Cent  Dig.  Copyr.  H  t>  U. 

The  attempted  duplication  of  an  existing 
copyright  in  a  painting  by  depositing  the  same 
photograph  of  the  same  painting  under  a  new 
title,  and  with  but  a  slight  change  in  descrip- 
tion, Is  void,  and  cannot  be  made  the  basis  of 


a  suit  for  infringement  Judgment  (1907)  157 
F.  18a  84  a  C.  A.  684L  afllrmed.-Caliga  v. 
l?*®i  VS2**l  .Newspaper  CJo.,  80  &  Ct  88,  215 
U.  S.  182,  54  L.  Ed.  150. 

^»16.  Literairy-  or  artistie  qualities  of 
v'ork. 

Bee  11  Cent  Dig.  Copyr.  f  17. 

Chromolithographic  advertisements  of  a  cir> 
cus,  portraying  a  ballet  a  number  of  persons 
performing  on  bicycles,  and  groups  of  men  and 
women  whitened  to  represent  statues,  are  prop- 
s' JSSJ^te  ®£  copyright,  under  Rev.  St  U.  S. 
i  4952  [U.  S.  Comp.  St  1901,  p.  8406],  as 
amended  by  Act  1874,  I  8,  18  Stat  78,  79,  a 
801  rXJ.  S.  Comp.  St  1901,  p.  8412],  as  "picto- 
rial Illustrations,"  even  assuming  that  only  such 
illustrations  as  are  "connected  with  the  fine 
arts"  are  within  the  protection  of  such  laws. 
Judnnent,  Courier  Lithographing  (3o.  v.  Donald- 
son Lithographina  Co.,  104  F.  993,  44  a  C.  A. 
296,  reversed.— Bleistein  v.  Donaldson  Lith- 
ographing Co.,  28  S.  Ct  298,  188  U.  S.  289, 
47  L.  Ed,  460. 

^:»10.  Persoflia  ontitled  to  eopyriclit* 

See  U  CenU  Dig.  Copyr.  SI  19-2L 

^=s>20.  -«-  In  s^neraL 

Bee  U  Cent  Dig.  Copyr.  S  U. 

A  state  cannot  properly  be  called  a  citizen, 
within  the  meaning  of  Rev.  St  {|  4952,  4954, 
conferring  the  copyriaht  upon  any  citizen  "who 
shall  be  the  author,  inventor,  designer,  or  pro« 
prietor  of  any  book,"  and  upon  his  representa- 
tives or  assigna— Banks  v.  Manchester,  128  U. 
S.  244,  9  S.  Ct  36,  82  Lw  Ed.  425,  affirming 
(C.  C.)  23  F.  143. 

A  court  reporter,  though  a  sworn  public  of- 
ficer, receiving  a  fixed  salary  for  his  labors,  is 
not,  in  the  absence  of  statute,  deprived  of  nny . 
privilege  of  taking  out  a  copyright  which  he 
would  otherwise  have.— Callagnan  v.  Myers,  128 
U.  S.  617,  9  S.  CJt  177.  82  L.  Ed.  547,  modify- 
ing (C.  O.)  Myers  v.  CaUaghan,  24  F.  636. 

^=»21«  -»-  Oitiaeaa  or  residonts. 

See  11  Cent  Dig.  Copyr.  f  10. 

The  action  of  the  President  Is  a  condition 
of  the  right  of  a  foreign  citizen  to  the  benefits 
of  Act  March  8,  1891,  c.  -565,  |  13,  26  Stat 
1110  (U.  S.  Comp.  St  1901.  p.  8417),  giving 
the  right  of  copyright  to  citizens  of  a  foreign 
state  when  such  state  permits  to  citizens  of  the 
United  States  the  benefit  of  copyright  on  sub- 
stantially the  same  basis  as  its  own  citizens,  or 
is  a  party  to  an  international  agreement  which 
provides  for  reciprocity  in  the  granting  of  copy- 
right, by  the  terms  of  which  agreement  the 
United  States  may,  at  its  pleasure,  become  a 
party,  the  existence  of  such  condition  to  be  de- 
termined by  the  President.  Judgment  (1907) 
155  P.  116,  83  C.  C.  A.  576,  affirmed.— Bong  v. 
Alfred  S.  (Jampbell  Art  Co..  29  S.  Ct  628.  214 
U.  S.  236,  53  Jj.  Ed.  979, 16  Ann.  Cas.  1126. 

^=s>23.  -^  Assieaa. 
Bee  11  Cent  Dig.  Copyr.  f  tt. 

The  judge  who,  in  his  judicial  capacity,  pre- 
pares the  headnotes,  statement  of  the  case,  and 
opinion,  cannot  be  regarded  as  their  author  or 
proprietor,  within  the  provisions  of  Rev.  St.  IS 
4952,  4954,  so  as  to  confer  any  title  by  assign- 
ment on  the  state,  or  any  other  person,  suffi- 
cient to  authorize  a  copyright  to  it  or  him  as 
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the  assignee  of  the  author  or  proprietor.— Banks 
V.  Manchester,  E8  U.  S.  244,  9  S.  Ct.  36,  32 
L.  Ed.  425,  affirming  (C.  C.)  23  F.  143. 

An  artist  may,  before  publication  of  his 
painting  assign,  independently  of  the  ownership 
of  the  painting  itself,  the  right  or  privilege  of 
taking  out  the  copyright  secured  by  Rev.  St. 
U.  S.  S  4952,  as  amended  by  Act  March  3, 1891, 
c.  565,  26  Stat.  1106  [U.  S.  Comp.  St.  1901,  p. 
3406],  to  the  "author,  inventor,  designer,  or 
proprietor,  •  •  •  and  the  executors,  adniin- 
istrators,  or  assigns  of  any  such  person."  Judg- 
ment (1906)  146  F.  375,  76  C.  O.  A.  647,  af- 
firmed.— American  Tobacco  Co.  v.  Werckmeis- 
ter,  28  S.  Ct.  72.  207  U.  S.  284,  52  L.  Ed.  208. 
12  Ann.  Cas.  595. 

^=»25.  Prooeedlngs  to  obtain  oopyrlclit. 

See  11  Cent.  Dig.  Ck>P7r.  SS  24-33. 

®=»27.  — -  Depoidt  of  title   or  descrip- 
tion of  work. 

See  11  Cent  Dig.  Copyr.   S9  26,  26. 

Thongh  the  title  and  the  work  were  deposit- 
ed the  same  day,  it  will  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the  for- 
mer was  deposited  before,  and  the  latter  after, 
publication.— Callaghan  v.  Myers,  128  U.  S.  617, 
9  S.  Ct  177,  32  L.  Ed.  547,  modifying  (C.  C.) 
Myers  v.  Callaghan,  24  F.  636. 

In  the  absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  the  deposit  of  the  title 
was  made  before  publication,  and  that,  wliere 
the  work  purports  to  have  been  deposited  within 
three  months  after  the  title,  it  was  deposited 
within  three  months  after  publication.— Id. 


— -  Deposit  of  copies  of  ^vork. 

See  11  Cent  Dig.  Copyr.  H  27,  28. 

Act  Cong.  Feb.  3,  1831,  c.  16,  i  4,  provides 
that  one  seeking  a  copyright  shall,  before  publi- 
cation, deposit  a  printed  copy  of  the  title  of  the 
book  in  the  office  of  the  clerk  of  the  district 
court  of  his  district,  who  shall  record  the  title 
forthwith,  and  give  a  copy,  under  seal  of  the 
court,  to  the  author  or  proprietor,  whenever  he 
may  require  it;  that  the  author  or  proprietor 
shall,  within  three  months  from  publication,  de- 
liver a  copy  of  the  book  to  the  clerk.  i/eZd,  that 
a  memorandum,  signed,  but  not  sealed,  by  the 
clerk,  at  the  foot  of  his  certified  copy  of  the 
title,  that  the  work  was  deposited  on  a  certain 
date,  was  a  sufficient  prima  facie  certificate  of 
that  fact,  without  further  proof  of  the  clerk's 
signature.— Callaghan  v.  Myers,  128  U.  S.  617, 
9  S.  Ct.  177,  32  L..  Ed.  547,  modifying  (C  C.) 
Myers  v.  Callaghan,  24  F.  636. 

A  work  deposited  five  months  and  five  days 
after  its  title  cannot  be  presumed  to  have  been 
deposited  within  three  months  from  publication. 
—Id. 

The  deposit  of  two  copies  of  a  book  in  the 
mail,  addressed  to  the  librarian  of  congress  one 
day  before  the  publication  of  the  work,  is  a 
sufficient  compliance  with  Rev.  St.  §  4956,  re- 
quiring such  deposit  ^'within  10  days  from  the 
publication." — Belford,  Clarke  &  Co.  v.  Scrib- 
ner,  144  U.  S.  488,  12  S.  Ct  734,  36  L.  Ed.  514. 


— -  Inserting   or  Insorlblng    no- 
tloo. 

See  11  Cent  Dig.  Copyr.  S9  29,  30. 

The  words,  "Copyright,  1882,  by  N.  Sar- 
ony,"  appearing  upon  each  copy  of  a  photo- 
graph, are  sufficient  notice  to  the  public  of  the 
existence  of  the  copyright. — Burrow-Giles  Lith- 
ographic Co.  V.  Sarony,  111  U.  S.  53,  4  S.  Ct 
279,  28  L.  Ed.  349. 

The  title  having  been  deposited  in  1867,  it  is 
immaterial,  as  to  third  persons,  that  the  notice 
printed  in  the  work  states  that  the  copyright 
was  entered  in  1866;  the  proprietor  being  con- 
cluded by  such  notice  as  to  the  time  when  his 
copyright  expires.— Callaghan  ▼•  Myers,  128  U. 


S.  617,  9  S.  Ct  177,  32  L.  Ed.  547,  modifying 
(C.  C.)  Myers  v.  Callaghan,  24  F.  636. 

Under  Act  Cong.  June  18,  1874,  c.  301,  pro- 
viding that  "no  person  shall  maintain  an  action 
for  the  infringement  of  his  copyright,  unless  he 
shall  give"  the  notice  thereof  therein  provided 
for,  which  notice  contains  the  year  of  copyright, 
and  the  name  of  the  person  taking  it  out,  plain- 
tiff could  not  maintain  an  action  for  the  in- 
fringement of  the  copyright  where  his  notice 
omitted  the  year  of  the  copyright  and  the  name 
of  the  person  taking  it  out,  or  stated  only  the 
former,  though  defendant  himself  took  out  the 
copyright,  and  the  edition  published  by  him  be- 
fore the  sale  contained  a  proper  notice  thereof. 
—Thompson  v.  Hubbard,  131  U.  S.  123,  9  S.  Ct 
710,  33  L.  Ed.  76. 

It  is  not  a  compliance  with  the  notice  of 
copyright  required  by  Act  Cong.  June  18.  1874. 
to  state  upon  a  label  merely  that  tt  has  been 
registered  in  the  patent  office.— Higgins  ▼.  Keuf- 
fel,  140  U.  S.  428,  11  S.  Ct.  731,  35  L.  Ed.  470, 
affirming  decree  (0.  C.)  30  F.  627. 

A  copyright  of  a  book,  obtained  by  an  au- 
thor in  her  own  name,  is  vitiated  for  failure  to 
comply  with  the  requirement  of  Act  Feb.  3. 
1831.  c.  16,  I  5  (4  Stat.  436),  that  notice  of 
copyright  be  inserted  in  each  copy  of  the  work, 
by  its  subsequent  publication,  with  her  consent, 
in  a  magazine  with  no  other  notice  of  copyright 
than  that  of  the  entry  of  the  magazine  in  the 
name  of  its  publishers.— Mifflin  v.  R.  H.  White 
Co.,  23  S.  Ct.  769,  190  U.  S.  260,  47  L.  Ed. 
1040,  affirming  decree  112  F.  1004,  50  C.  G.  A. 
661,  61  L.  R.  A.  134;  Same  v.  Button,  23  S. 
Ct  771,  190  U.  S.  265,  47  L.  Ed.  1043,  affirm- 
ing decree  112  F.  1004,  50  C.  a  A.  661,  61 
L.  R.  A.  134. 

Any  copyright  protection  for  a  work,  se- 
cured under  Act  Feb.  3,  1831,  c.  16  (4  Stet 
436),  by  entering  for  copyright  in  the  name  of 
the  publishers  the  issues  of  a  magazine  which 
contain  installments  thereof,  is  lost  by  the  sub- 
sequent publication  of  the  work  in  book  form 
with  no  other  notice  of  copyright  than  that  of 
an  entry  in  the  author's  name.— Id. 

Inscribing  the  copyright  notice  upon  the 
published  copies  without  placing  such  inscrip- 
tion upon  the  original  painting  satisfies  the  re- 
quirement of  Rev.  St.  U.  S.  §  4962.  as  amended 
by  Act  June  18,  1874,  c.  301.  18  Stat.  78  [U.  S. 
Comp.  St.  1901,  p.  3411],  that  such  notice  shall 
be  inserted  in  the  several  copies  'of  every  edi- 
tion published  on  the  title  page  or  the  page 
immediately  following,  if  it  be  a  book,  or,  if  a 
map,  chart,  musical  composition,  print,  cut,  en- 
graving, photograph,  painting,  drawing,  chromo. 
statuary,  or  model  or  design  intended  to  be 
perfected  and  completed  as  a  work  of  the  fine 
arts,  upon  some  visible  portion  thereof,  or  of 
the  substance  on  which  the  same  shall  be  mount- 
ed. Judgment  (1906)  146  F.  375.  76  C.  C.  A. 
647,  affirmed. — American  Tobacco  Co.  v.  Werck- 
meister,  28  S.  Ct.  72,  207  U.  S.  284,  52  L,  Ed. 
208,  12  Ann.  Cas.  595. 

An  American  copyright  is  not  lost  by  pub- 
lishing a  work  abroad  and  selling  it  for  use 
there  without  inserting  the  notice  of  copyright 
which,  under  Act  June  18,  1874,  c.  301,  S  1,  18 
Stat.  78  [U.  S.  Comp.  St.  1901,  p.  3411],  must  be 
inserted  in  the  several  copies  of  every  edition 
published.  Judgment,  G.  &  C.  Merriam  Co.  v. 
United  Dictionary  Co.  (1906)  146  F.  354,  76 
C.  C.  A.  470,  affirmed.- United  Dictionary  Co. 
V.  G.  &  C.  Merriam  Co.,  28  S.  Ct.  290,  208 
U.  S.  260,  52  L.  Ed.  478. 

A  single  copyright  notice  on  a  paper  con- 
taining a  dozen  copies  of  a  copyrighted  paint« 
ing  joined  so  as  to  form  a  harmonious  whole 
is  not  a  sufficient  notice  under  Act  June  18, 
1874.— Dejonge  &  Co,  v.  Breuker  &  Kessler  Co.. 
35  S.  Ct.  6,  235  U.  S.  33.  59  L.  Ed.  113,  affirm- 
ing decree  191  F.  35,  111  O.  C.  A.  567. 
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— -  Penalties    for    Inserting 
impreMdns  false   notioe. 

See  11  Cent  Dig.  Copyr.  S9  32,  83. 

The  act  of  affixing  in  a  foreign  country  to 
a  publication  a  false  statement  that  it  was 
copyrighted  under  the  laws  of  the  United  States 
is  not  within  the  provision  of  Rev.  St.  U.  S. 
I  49^,  as  amended  by  Act  March  3,  1891,  c. 
565,  26  Stat.  1109  [U.  S.  Comp.  St.  1901,  p. 
3412],  imposing  a  penalty  for  untruthfully  im- 
pressing notice  of  copyright  upon  an  article 
which  was  the  subject  of  copyright  in  the  Unit- 
ed States.  Judgment,  115  F.  85,  53  0.  C.  A. 
508.  affirmed.— McLoughlin  v.  Raphael  Tuck  & 
Sons  Co.,  24  S.  Ct.  105,  191  U.  S.  267,  48  L. 
Ed.  178. 


—  Pnblioation. 

See  U  Cent  Dig.    Copyr.   S  81. 

Delivering  to  the  secretary  of  state,  for  the 
use  of  the  state,  the  number  of  copies  of  a  vol- 
ume of  law  reports  required  by  law  to  be  so  de- 
livered, is  a  publication  of  that  volume;  and 
certificates  of  the  auditor  of  public  accounts 
and  of  the  secretary  of  state  that  on  such  a 
date  the  reporter  made  such  delivery  are  com- 
petent evidence  of  the  date  of  publication. — 
Callaghan  v.  Myers,  128  U.  S.  617,  9  S.  Ct.  177, 
32  L.  Ed.  547,  modifying  (C.  C.)  Myers  v.  Cal- 
laghan, 24  F.  636. 

^=»32.   Pnblioation  before  deposit  of  ti- 
tle or  copies  of  ^vorfc. 

See  11  Cent.  Dig.  Copyr.  S  S4. 

Under  the  copyright  act  of  1831  (4  Stat. 
436),  which  provided  that  no  person  should  be 
entitled  to  its  benefits  unless  he  should  before 
publication  deposit  a  printed  copy  of  the  title 
of  his  book  as  therein  prescribed,  the  printing 
of  a  literary  composition  in  serial  parts  in  a 
magazine  constituted  a  publication,  and  the  sub- 
sequent copyright  of  the  work  by  the  author 
when  completed  and  published  in  book  form 
will  not  prevent  another  from  reprinting  the 
uncopyrigbted  parts  from  the  magazine,  num- 
bering the  pages  consecutively,  and  publishing 
and  vending  them  in  book  form.  Judgment 
80  F.  514,  25  C.  O.  A.  610,  affirmed.— Holmes 
v.  Hurst,  19  S.  Ct.  606,  174  U.  S.  82,  43  L.  Ed. 
904. 

Ehitering  an  original  painting  with  the 
copyright  reserved  at  an  exhibition  of  the  Royal 
Academy,  whose  by-laws  prohibit  copying,  is  not 
such  a  publication  as  defeats  the  right  to  take 
out  a  copyright  in  such  painting.  Judgment 
(1906)  146  F.  375,  76  C.  C.  A.  647,  affirmed.— 
American  Tobacco  Co.  v.  Werckraeister.  28  S. 
Ct.  72.  207  U.  S.  284,  52  L.  Ed.  208.  12  Ann. 
Cas.  595. 

^=s>35.   Extent  of  ri^ltts  acquired* 

See  11  Cent  Dig.  Copyr.  SS  37-39. 


— -  In  general. 

See  11  Cent.  Dig.  Copyr.  S  37. 

The  sole  right  to  vend  a  copyrighted  book, 
secured  by  Rev.  St.  U.  S.  §  4952  (U.  S.  Comp. 
St-  1901,  p.  3406)  to  the  owner  of  the  copy- 
right, does  not  include  the  right  to  impose,  by 
a  notice  printed  on  the  same  page  with  the  no- 
tice of  copyright,  a  limitation  as  to  the  price 
at  which  the  book  shall  be  sold  at  retail  by  fu- 
ture purchasers  with  whom  there  is  no  privity 
of  contract.  Decree  (1906)  147  F.  15,  77  C.  C. 
A.  607,  15  L.  R.  A,  (N.  S.)  766,  affirmed.— 
Bobbs-Merrill  Co.  v.  Straus,  28  S.  Ct  722,  210 
U.  S.  339,  52  L.  Ed.  1086. 


*— —  Protection     as     to     snbjeot- 
matter. 

See  11  Cent.  Dig.  Copyr.  |  89. 

Rev.  St  Ohio  1879,  §§  426-435,  provide  for 
the  appointment  of  a  reporter  of  the  supreme 


court,  to  report  and  prepare  for  publication  its 
decisions,  and  to  receive  therefor  a  certain  com- 
pensation, and  to  secure  a  copyright  for  the  use 
of  the  state  for  each  volume  when  published. 
Section  437,  as  amended  January  17,  1881  (78 
Ohio  Laws,  p.  14),  provides  for  the  publication 
of  the  reports  under  a  contract  with  the  secre- 
tary of  the  state,  and  that  "such  contractor 
shall  have  the  exclusive  right  to  publish  such 
reports,  so  far  as  the  state  can  confer  the 
same."  Heldt  that  a  copyright  obtained  by  the 
reporter  on  a  volume  of  reports  published  by 
the  contractor  does  not  cover  the  syllabi,  state- 
ments of  the  cases,  and  opinions,  which  were 
the  work  of  the  judges. — Banks  v.  Manchester, 
128  U.  S.  244,  9  S.  Ct.  36,  32  L.  Ed.  425,  af- 
firming (C.  C.)  23  F.  143. 

A  copyright  on  lai^  reports  will  cover  all 
matter  not  included  in  the  written  opinions  of 
the  court,  namely,  the  title-page  table  of  cases, 
headnotes,  statements  of  facts,  arguments  of 
counsel,  and  index;  also  the  order  of  arrange- 
ment of  the  cases,  the  division  into  volumes,  the 
numbering  and  paging  of  the  volumes,  the  table 
of  cases  cited,  and  the  subdivision  of  the  index 
into  titles,  involving  the  distribution  of  the 
subjects  of  the  headnotes,  and  the  cross  refer- 
ences.—Callaghan  V.  Myer^,  128  U.  S.  617,  9  S. 
Ct.  177,  32  L.  Ed.  547.  modifying  (C.  C.)  Myers 
V.  Callaghan,  24  F.  636. 

n.   TITI.E,   CONVETAKCES.   CON- 
TRACTS.  AND   REOUIiATIONS. 

Monopolistic   agreements    restricting    sales    of 
copyrighted  works,  see  Monopolies,  ^=>17. 

^=:»43.   Assignments. 

See  11  Cent  Dig.  Copyr.  SS  42-46. 


— -  Requisites  and  validity. 

See  11  Cent  Dig.  Copyr.  S  43. 

Under  Act  Cong.  Feb.  3,  1831,  c.  16,  §  4, 
permitting  a  proprietor  as  well  as  an  author 
to  copyright  a  work,  the  rights  of  an  author  be- 
fore publication  may  be  transferred  by  parol. — 
Callaghan  v.  Myers,  128  U.  S.  617,  9  S.  Ct.  177, 
32  L.  Ed.  547,  modifying  (C.  C.)  Myers  v.  Cal- 
laghan, 24  F.  636. 

A  complete  transfer  of  the  property  right 
of  copyright  existing  in  an  original  painting, 
and  not  a  mere  license  or  personal  privilege, 
must  be  deemed  intended  by  an  instrument  exe- 
cuted by  the  artist,  reciting  that,  for  a  named 
consideration,  he  transfers  the  copyright  in  his 
painting,  where  there  i^  no  evidence  of  any 
intention  on  his  part  to  retain  any  further  in- 
terest in  this  copyright,  and  he  offers  the  paint- 
ing for  sale  with  the  copyright  reserved.  Judg- 
ment (1906)  146  F.  375.  76  C.  C.  A.  647,  af- 
firmed.—American  Tobacco  Co.  v.  Werckmeister, 
28  S.  Ct  72,  207  U.  S,  284,  52  L.  Ed.  208, 
12  Ann.  Cas.  595. 

An  author  of  a  painting,  who  is  excluded 
by  Act  March  3,  1891,  c.  565,  §  13,  26  Stat. 
1110  (U.  S.  Comp.  St  1901,  p.  3417),  from  the 
benefit  of  copyright,  cannot  convey  such  right 
to  a  person  \^-hose  citizenship  is  such  as  to  sat- 
isfv  the  provisions  of  that  section.  Judgment 
(1907)  155  P.  116,  83  C.  O.  A.  576,  affirmed.— 
Bong  V.  Alfred  S.  Campbell  Art  Co.,  29  S.  Ct 
628,  214  U.  S.  236,  53  L.  Ed.  979,  16  Ann. 
Cas.  1126. 

m.  INFRINGEMENT. 

(A)  WHAT  CONSTITUTES  INFRINGE- 
MENT. 

^=>53.   Copyins     oonstitutins     infringe- 
ment in.  general. 

See  11  Cent  Dig.  Copyr.  S  &!• 

Reproduction  through  the  agency  of  the 
phonograph   of   the  sounds   of  musical  instru- 


Thi*  Digest  is  eompiled  on  the  Key-Nnmber  System*   For  explanation,  see  page  iii. 


COPYRIGHTS,  III  (A),  (B) 


[Sup.Ct.Dis.— Pace  576] 


ments  playin|[  mnsic  for  which  a  copyright  has  i 
been  granted  is  not  a  violation  of  the  copyright, 
such  reproduction  not  being  "publishing"  or 
"copying"  within  the  meaning  of  the  copyright 
act— (1§08)  White-Smith  Music  Pub.  Co.  v. 
Apollo  Co..  28  S.  Ct  319.  209  U.  S.  1,  62  L. 
Ed.  655.  14  Ann.  Cas.  628,  affirming  decree 
(1906)  147  F.  226,  77  C.  C.  A.  S6§,  which 
affirmed  (C.  C.  1905)  139  F.  427. 

^=>54.  Boolui  or  other  literary  irorlu. 

See  11  Cent.  Dig.  Copyr.  SS  62-69. 

^s»55.  -I...  In  ceneraL 

See  11  Cent  Dig.  Copyr.  S  68. 

The  paging  of  defendants'  volumes  of  law 
reports  and  complainant's  was  substantially  the 
same  throughout.  The  list  of  cases  preceding 
each  report  was  the  saihe.  Defendants'  editors 
testified  that  their  work  was  independent  of 
that  of  complainant's  editor,  but  complainant's 
volumes,  were  all  used  in  editing  and  annotating 
in  some  instances  words  and  sentences  being 
followed  without  change,  in  others  changed  only 
in  form,  though  there  was  a  considerable  differ- 
ence between  the  headnotes,  it  was  evident  that 
complainant's  had  been  fr,eely  used.  There  were 
errors  common  to  both  sets  of  reports.  Held 
an  infringement.->Callaghan  v.  Myers,  128  U.  S. 
617,  9  S.  Ct.  177,  32  L.  Ed.  547,  modifying 
(C.  C.)  Myers  t.  Callaghan,  24  F.  636. 

The  public  exhibition  of  moving  pictures  of 
the  incidents  of  a  copyrighted  book  constitutes 
an  infringement  of  the  exclusive  right  given  to 
the  author  by  Rev.  St.  I  4952,  as  amended  by 
Act  March  3,  1891.  c.  565.  26  Stat.  1106  (if. 
S.  Comp.  St  1901,  p.  3406),  to  dramatize  his 
work.— (1911)  Kalem  Co.  v.  Harper  Bros.,  32 
S.  Ct.  20,  222  U.  S.  55,  66  L.  Ed.  92,  Ann. 
Cas.  1913A,  1285,  affirming  decree  (1909)  Har- 
per &  Bros.  v.  Kalem  Ca,  169  F.  61,  94  C.  O. 
A.  429. 

The  makers  of  moving  picture  films  of  the 
incidents  of  a  copyrighted  book,  who  sell  the 
same  with  a  view  to  their  use  for  dramatic 
reproduction,  infringe  the  exclusive  right  giv- 
en to  the  author  by  Rev.  St.  I  4952,  as  amend- 
ed by  Act  March  3,  1891,  c.  565.  26  Stat.  1106 
(U.  S.  Comp.  St.  1901,  p.  3406),  to  dramatize 
his  work. — Id. 

^s»66.  Mnsloal  oompositloas. 

See  11  Cent.  Dig.  Copyr.  S  63. 

Perforated  rolls  which,  when  used  in  con- 
nection with  mechanical  piano  players,  repro- 
duce in  sound  copyrighted  musical  compositions, 
do  not  infringe  the  copyright  in  such  composi- 
tions, which,  under  Rev.  St.  U.  S.  S  4952  [U. 
S.  Comp.  St.  Supp.  1907,  p.  1021],  secures  to 
the  composer  the  sole  liberty  of  printing  and 
reprinting,  publishing,  completing,  copying,  ex- 
ecuting, finishing,  and  vending  the  same.— (1908) 
White-Smith  Music  Pub.  O.  v.  Apollo  Co.,  28 
S.  Ct  319,  209  U.  S.  1,  52  L.  Bd.  655,  14  Anii. 
Cas.  628,  affirming  judgment  (1906)  147  F. 
226,  77  C.  C.  A.  368,  which  affirmed  (a  C. 
1905)  139  F.  427. 

(B)  ACTIONS. 

See  Election  of  Remedies,  ^ss>7. 

Abatement  of  action  for  penalty,  see  Abatement 

and  Revival,  ^=>49. 
Exclusive  or  concurrent  jurisdiction,  see  Courts, 

€=»5ia 
Jurisdiction  of  federal  courts,  see  Courts,  ^s» 

291,  382,  385(1). 
Procedure  in  federal  court,  see  Courts,  ^=»339. 

^=»60.  Aotioiui  at  law  for  damages. 

See  U  Cent.  Dig.  CoDyr.  SS  66-86. 

A  decree  establishing  the  validity  of  a  copy- 
right, and  determining  that  a  railroad  scene  in 
a  play,  apart  from  the  dialogue,  is  a  dramatic 
composition,  and  entitled  to  protection  under 
ibt  copyright  laws,  is  conclusive  on  the  parties 


in  a  subsequent  action  at  law  for  damages  for 
the  infringement.  Judgment,  83  F.  1007,  28 
C.  C.  A.  253,  affirmed.—Brady  v.  Daly,  20  S. 
Ct.  62,  175  U.  S.  148,  44  K  Ed.  109. 

The  remedies  of  forfeiture  and  penalty 
and  of  injunction,  given  by  Rev.  St.  U.  S.  IS 
4965,  4970  (U.  S.  Comp.  St.  1901,  pp.  3414. 
3416),  to  the  owner  of  a  copyrighted  map  in 
case  of  infringement,  are  exclusive,  and  pre- 
clude any  resort  to  an  action  at  law  to  recov- 
er the  damages  sustained  by  reason  of  the  in- 
fringement.—(1908)  Globe  Newspaper  Co.  v. 
Walker,  28  S.  Ct  726,  210  U.  S.  356,  52  U  Ed, 
1096,  reversing  judgment  (190^  Walker  v. 
Globe  Newspaper  Co.,  140  F.  305,  72  C.  C.  A. 
77,  2  L.  R.  A.  (N.  a)  913,  5  Ann.  Cas.  274, 
which  reversed  (O.  C.  1904)  130  F.  593. 

^=»70.  Penalties  and  actions  tHoref  or* 

See  U  Cent  Dig.  Copyr.  SS  66-84. 

The  penalty  for  infringement  of  copyright 
imposed  by  Rev.  St  U.  S.  {  4965,  of  $1  for 
every  sheet  found  in  defendant's  possession,  ex- 
tends only  to  sheets  found  in  his  possession, 
for  the  purposes  of  forfeiture  and  condemnation, 
and  does  not  extend  to  sheets  which  are  merely 
proved  to  have  been  In  his  possession  at  some 
time  within  two  years  before  the  action  began. 
Judgment.  77  F.  966,  23  C.  C.  A.  594,  46  L. 
R.  A.  71^,  affirmed.— Holies  v.  Outing  Co.,  20 
S.  Ct  94.  175  U.  S.  262,  44  L.  Ed.  156. 

A  separate  action  to  recover  the  penal^ 
prescribed  by  Rev.  St  U.  S.  S  4965  ru.  S. 
Comp.  St.  1901,  p.  3414],  for  every  infringing 
copy  of  a  copyrighted  painting  found  in  the  in- 
fringer's possession  or  sold  by  him.  cannot  be 
maintained  after  judgment  of  forfeiture  of  the 
infringing  copies  provided  for  by  that  section 
has  already  been  recovered,  since  such  section 
contemplates  but  a  single  action  in  the  nature  of 
replevin,  in  which  may  be  had  both  a  for- 
feiture and  a  recovery  of  penalties.  Judgment 
(1906)  144  F.  1023,  74  C.  C.  A.  682,  affirmed.— 
Werckmeister  v.  American  Tobacco  Co.,  28  S. 
Ct  124,  207  U.  S.  375,  52  L.  Ed.  254. 

The  infringing  copies  of  a  copyrighted 
painting  need  not  be  found  in  the  infringer's 
possession  in  order  to  render  him  liable  for  tho 
penalty  of  $10  imposed  by  Rev.  St  §  4965  (U. 
S.  Comp.  St  1901,  p.  3414)  "for  any  copy  of 
the  same  in  his  possession,  or  by  him  sold  or 
exposed  for  sale." — (1911)  Americin  Litboflrraph- 
ic  Co.  v.  Werckmeister,  31  S.  Ct.  676,  221  U. 
S.  608,  55  L.  Ed.  878,  affirming  judgment  (1908) 
165  F.  426,  91  C.  C.  A.  376. 

^s»71.  Forfeitures  of  oopiosy  sl&eetay  ar 
plates. 

See  11  Cent.  Dig.  Copyr.  S  84. 

The  institution  by  the  owner  of  a  copy- 
right in  certain  engravings  of  an  action  of  re- 
plevin not  prosecuted  to  judgment,  to  enforce 
the  forfeiture  of  the  infringing  copies,  prescril)ed 
by  Rev.  St.  |  4965  (U.  S.  Comp.  St.  1901.  p. 
3414),  precludes  liim  from  subsequently  bring- 
ing and  maintaining  an  action  of  assumpsit  to 
recover  the  penalty  provided  for  by  that  section* 
measured  by  the  number  of  copies  found  in  the 
infringer's  imssession,  even  where  the  'state  prac- 
tice affords  no  form  of  action  in  which  the 
double  remedy  may  be  enforced,  since,  under  the 
broad  powers  conferred  by  section  716  (page 
580),  the  federal  court  may  so  frame  its  process 
and  writs  as  to  give  full  relief  in  one  action. — 
Hills  &  Co.  V.  Hoover,  31  S.  Ct  402,  220  U.  S. 
329,  55  L.  Ed.  485.  Ann.  Cas.  1912C.  662. 

^=»72.  Suits  In  equity. 

See  11  Cent  Dig.  Copyr.  SS  49,  6S-n.  85 ;    IS  Cent 
Dig.  Corp.  S  1475. 

^=977.  -»-  Persons  liable. 

See  11  Cent  Dig.  Copyr.  S  69 ;   12  Cent  Dig.  Corp. 
S  1475. 

Having  control,  as  business  manager,  of 
sheets  of  a  photographt  does  not  give  a  person 
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such  i>08ses8ion  as  to  render  him  liable  to  the 
penalty  imposed  by  Bev.  St.  §  4965,  which  pro- 
vides that,  when  any  one  shall  copy  a  photo- 
graph which  has  been  copyrighted,  he  shall  for- 
feit one  dollar  for  every  sheet  of  the  same 
found  in  his  possession. — ^Thornton  v.  Schreiber, 
124  U.  S.  612,  8  S.  Ct.  618,  31  L.  Ed.  577. 

One  who  prints  an  infringing  book  under  a 
contract  with  the  publisher  is  liable,  with  the 
publisher,  to  account  for  the  profits  realized. — 
Belford.  Clark  &  Co.  v.  Scribner,  144  U.  S.  488, 
12  S.  Ct.  734,  36  L.  Ed.  514. 


— -  ETidenoe. 

See  11  Cent.  Dig.  Ck>p7r.  S§  74-76. 

Parol  evidence  of  the  assignment  of  an  in- 
terest in  a  copyright  is  sufficient  unless  objected 
to  or  rebutted. — Callaghan  v.  Myers,  128  U.  S. 
617.  9  S.  Ct.  177,  32  L.  Ed.  547,  modifying  (C. 
C.)  Myers  v.  Callaghan,  24  F.  636. 

A  certificate  by  the  librarian  of  congress 
that  two  copies  of  a  book  mailed  by  the  pub- 
lisher were  received  at  a  date  which  was  within 
the  10  days  from  publication  allowed  by  the 
copyright  law  is  admissible  in  evidence,  though 
not  under  seal. — Belford,  Clarke  &  Co.  v.  Scrib- 
ner, 144  U.  S.  488,  12  S.  Ct  734,  36  L,  Ed.  514. 


— -  Permaneiit    injnnotioa. 

See  11  Cent.  Dig.   Copyr.    {§  79,  80. 

Injunctive  relief  will  not  be  granted  to 
the  proprietor  of  a  mercantile  agency  pub- 
lishing at  intervals  a  copyrighted  book  ^v- 
ing  information  as  to  the  business,  capital, 
and  credit  rating  of  merchants,  manufacturers, 
and  traders,  because  of  the  improper  use  of 
such  work  with  respect  to  a  few  names  by  a 
corporation  publishing  a  similar  book  limited  to 
those  engaged  in  lumber  and  kindred  trades, 
where  the  latter  book  contains  about  60,000 
names,  25  per  cent,  more  than  the  former,  and 
the  subjects  of  information  piven  by  it  concern- 
ing the  persons  named  are  six  times  as  many  as 
are  given  by  the  other  work.  Judgment  (1906) 
144  F.  83,  75  C.  C.  A.  241,  aflarmed—Dun  v. 
Lumbermen's  Credit  Ass*n,  28  S.  Ct.  335,  209 
U.  S.  20,  52  L.  Ed.  663,  14  Ann.  Cas.  501. 


— -  Damages  and  prollta. 

See  11  Cent  Dig.  Copyr.  S  81. 

Where  the  master  on  an  accounting  placed 
the  average  selling  price  of  infringing  volumes 
at  ^.34,  while  the  complainant  insisted  that 
the  average  price  should  be  $4,588,  the  master, 
in  consideration  of  the  impossibility  of  ascer- 


taining the  exact  price,  aeted  correctly  in  split- 
ting the  difference  between  the  prices,  and  fix- 
ing the  selling  price  at  $4.464. — Callaghan  v. 
Myers,  128  U.  S.  617,  9  S.  Ct  177,  32  L.  Ed. 
547,  modifying  (C.  C.)  Myers  v.  Callaghan,  24 
F.  636. 

An  infringing  firm  will  not  be  allowed  on  an 
accounting  to  charge  the  cost  for  stereotyping 
the  infringing  volumes,  nor  the  amount  paid 
for  editing  them,  nor  an  amount  paid  to  differ- 
ent members  of  the  firm  for  their  services  as 
salaries  during  the  period  of  the  infringement, 
nor  will  they  be  allowed  a  credit  for  the  cost 
of  producing  volumes  which  remain  unsold,  and 
they  will  be  charged  with  the  profits  of  resales 
of  the  infringing  volumes  which  they  had  pur- 
chased as  secondhand  books. — Id. 

The  master,  to  whom  the  account  for  one 
set  of  volumes  was  committed,  credited  defend- 
ants with  12%  per  cent,  of  their  gross  sales  for 
expenses.  Another  master,  dealing  with  a  sec- 
ond set  of  volumes,  allowed  12  per  cent.  Held, 
that  these  conclusions,  being  so  near  alike,  were 
properly  allowed  to  stand. — Id. 

In  a  suit  in  equity  for  an  infringement,  de- 
fendants may  be  compelled  to  produce  their 
books  and  papers  on  the  accounting  before  the 
master,  though  complainant  has  brought  re- 
plevin against  them  to  forfeit  the  copies  of  the 
infringing  works  in  their  possession.  Since  the 
forfeiture  cannot  be  enforced  in  the  equity  suit, 
defendants  are  not  thus  compelled  to  produce 
evidence  against  themselves  in  aid  thereof. — Id. 

When  infringing  law  reports  contain  mat- 
ter to  which  the  copyright  cannot  extend,  and 
this  is  so  inextricably  mingled  with  matter 
proper  to  be  protected  that  the  profits  from 
each  class  cannot  be  distinguished,  defendants 
must  answer  for  the  entire  profits,  under  the 
doctrine  of  confusion  of  goods.— <jallaghan  v. 
Myers,  128  U.  S.  617.  9  S.  Ot  177,  32  L.  Ed. 
547,  modifying  (C.  C.)  Myers  v.  Callaghan,  24 
F.  636:  Belford,  Clarke  &  Co.  v.  Scribner,  144 
U.  S.  488,  12  S.  Ct  734,  36  L.  Ed.  514. 

The  right  to  an  account  of  profits  is  in- 
cident to  the  right  to  an  injunction  under  Bev. 
St.  S  4970,  in  copyright  cases.— Belford,  Clarke 
&  Co.  V.  Scribn€r,  144  U.  S.  488,  12  S.  Ct.  734, 
36  U  Ed.  514. 

CORONERS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  U  Cent.  Dig.  Coroners.] 
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CORPORATIONS. 

Scope-Note, 

[INCLUDES  bodies  corporate  in  general;  their  creation,  organization,  consolida- 
tion, and  dissolution ;  rights,  powers,  duties,  and  liabilities  of  such  bodies,  their  members 
and  officers,  as  among  themselves  and  as  to  others,  incident  to  corporate  existence,  and 
legal  proceedings  for  enforcement  thereof. 

[For  related  matters  under  other  tepice,  see  cross-references  after  analysieJ 

Analysis, 

I.  Incorporation  and  Organization. 

«=>1.  Nature  and  theory  of  incorporation. 

7.  Special  charters  or  acts. 

8.  Grant  or  enactment. 

26.  Official  recognition  of  corporation. 

28.  De  facto  corporations. 

29.  Attacking  validity  of  incorporation. 

30.  Acts  of  corporators  and  promoters. 

II.  Corporate  Existence  and  Franchise. 

^=»32.  Evidence  of  corporate  existence. 

34.  Estoppel  to  allege  or  deny  corporate  existence. 
38.  Amendment  of  charter  or  act  of  incorporation. 

III.  Corporate  Name,  Seal,  Domicile,  By-Laws,  and  Records. 

<8=»51.  Seal. 

62.  Domicile  or  place  of  business. 
59.  Records. 

IV.  Capital,  Stock,  and  Dividends. 

(A)  Nature  and  Amount  of  Capital  and  Shares. 

[No  paragraphs  or  references  in  this  Digest    But  see  12  Gent  Dig.  Corr. 
ft  162-183.] 

(B)  Subscription  to  Stock. 

«=>76.  Contract  of  subscription  in  general. 

78.  Rights  and  liabilities  of  subscribers. 

80.  Subscriptions  obtained  by  misrepresentation. 
82.  Collateral  agreements. 

89.  Calls  or  assessments  on  unpaid  subscriptions. 

90.  Actions  on  subscriptions. 

(C)  Issue  ot  Certificates. 

^=s»104.  Estoppel   to  allege  invalidity. 

(D)  Trans^r  op  Shares. 

^=»113.  Restriction  of  right  to  transfer, 

115.  Sales. 

116.  Contract  in  general. 

117.  Rescission. 

119.  Operation  and  effect. 

121.  Remedies. 

123.  Pledges. 

128.  Registration   or   transfer  on   corporate  books. 
134.  Liabilities   and  remedies   for   erroneous  or   wrong- 
ful transfer. 
136.  Rights  of  creditors  of  transferror. 

142.  Effect  of  transfer. 

143.  In  general. 

(E)  Interest,  Dividends,  and  New  Stock. 
152.  Declaration  of  dividends. 
163.  Rights  and  liabilities  as  to  dividends  improperly  paid. 
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IV.  Capital,  Stock,  and  Dividends — Continued. 

(F)  Lien  of  Corporation. 

^=>161.  Nature  and  grounds  in  general. 

V.  Members  and  Stockholders. 

(A)  Rights  and  Liabilities  as  to  Corporation. 

^=>175.  Liability  to  assessment. 

182.  Corporate  property,  funds,  and  securities. 
189.  Actions  between  members  and  corporation. 

(B)  Meetings. 

(C)  Suing  or  De^nding  on  Behalf  of  Corporation. 

^s»202.  Right  to  sue  or  defend  in  general. 

206.  Refusal  of  corporation  or  officers  to  act.  % 

207.  Persons  entitled  to  sue  or  defend. 
211.  Pleading. 

(D)  Liability  for  Corporate  Debts  and  Acts. 

^s»215.  I^Jature  and  grounds  in  general. 

216.  What  law  governs. 

217.  Constitutional   and   statutory  provisions. 
219.  Corporation  incurring  liability. 

223.  Participation  in  unauthorized  or  wrongful  acts  of  corpo- 
ration. 
226.  Extent  of  liability  on  subscription  to  stock. 
228.  Unpaid  subscriptions. 

232.  Stock  issued  for  unauthorized  or  insufficient  con- 
sideration. 

233.  Increase  of  stock. 

235.  Extent  of  additional  statutory  liability. 

236.  Debts  to  which  liability  extends. 

237.  Corporate  debts  in  general. 

240.  Persons  entitled  to  enforce  liability. 

241.  Persons  liable. 

241^.  Members  in  general. 

243.  Holders  or  owners  of  stock. 

244.  Effect  of  transfers  of  stock. 

248.  Payment  or  satisfaction  of  liability. 

251.  Amendment  or  repeal  of  statute  imposing  liability. 

252.  Necessity  of  exhausting  remedy  against  corporation. 

253.  Effect  as  against  stockholder  of  judgment  against  cor- 

poration. 

256.  Execution  against  stockholder  on  judgment  against  cor- 
poration. 

258.  Actions  to  enforce  liability. 


259.  — 

—  Nature  and  form. 

261.  — 

—  Conditions  precedent. 

262.  — 

—  Defenses. 

263.  — 

—  Jurisdiction  and  venue. 

264.  — 

—  Limitations  and  laches. 

265.  — 

—  Parties. 

274.  — 

—  Judgment  or  decree. 

277.  — 

—  Costs. 

VI.  Officers  and  Agents. 

(A)  Election  or  Appointment,  Qualification,  and  Tenure. 

^s»283.  Election  of  directors. 
292.  Resignation. 

(B)  Authority  and  Functions. 
296.  Nature  of  corporate  office  in  general. 
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VI.  Officers  and  Agents— Continued. 

(C)  Rights,  Duties,  and  Liabii^ities  as  to  Corporation  and  its 

Members. 
4=>308.  Compensation. 

309.  Rights  as  creditors  of  corporation. 

312.  Corporate  property,  funds,  and  securities. 

314.  Individual  profits  or  benefits  from  corporate  business, 

316.  Dealings  with  corporation  or  shareholders. 

317.  Fraud  as  against  corporation  or  shareholders. 

319.  Actions  between  corporation  and  its  officers  or  agents. 

(D)  LiABiuTY  MR  Corporate  Debts  and  Acts. 

^=>326.  Constitutional   and   statutory   provisions. 

336.  Participation  in  unauthorized  or  wrongful  acts  of  cor- 
poration. 

347.  Necessity  of  judgment  and  execution  against  corpora- 

tion. 

348.  Effect  as  against  officer  of  judgment  against  corpora- 

tion. 

350.  Actions  to  enforce  liability. 

351.  Nature  and  form. 

355. Jurisdiction  and  venue. 

356.  Limitations  and  laches. 

VII.  Corporate  Powers  and  Liabilities. 

(A)  Extent  and  Exercise  of  Powers  in  Generai^ 

^=s»372.  Construction  of  charters  and  acts  of  incorporation. 

374.  Powers  incident  to  execution  of  those  granted. 

377.  Purchasing  and  holding  stock  in  other  corporations. 

385.  Effect  of  acts  ultra  vires  in  general. 

387.  Persons  entitled  to  question  corporate  powers. 

388.  Estoppel  to  deny  corporate  powers. 
391.  Legislative  regulation. 

(B)  Representation  op  Corporation  by  Officers  and  Agents. 

^=s»399.  Actual  or  apparent  authority. 

404.  Disposition  of  corporate  property  and  securities  in  gen- 
eral. 
408.  Transactions  concerning  corporate  stock. 
411.  Collections  and  payments. 
414.  Negotiable  instruments  in  general. 
417.  Compromises  and  releases. 
423.  Wrongful  acts  or  omissions. 

425.  Estoppel  to  deny  authority  or  acts  in  general. 

426.  Ratification  and  repudiation. 

428.  Notice  to  officer  or  agent  as  affecting  corporation. 

429.  Notice  of  authority  of  officer  or  agent  to  person  dealing 

with  corporation. 
432.  Evidence  as  to  authority. 

(C)  Property  and  Conveyances. 

^=>440.  Power  to  mortgage  or  pledge. 
441.  Conveyances  by  corporations. 
444   Execution. 

(D)  Contracts  and  Indebtedness. 

«=>447.  Capacity  to  contract  in  general. 

448.  Contracts  before  incorporation  or  organization. 
450.  Limitation  of  amount  of  indebtedness. 

452.  Formal  requisites  in  general. 

453.  Use  of  corporate  name. 

463.  Making  and  indorsement  of  negotiable  instruments, 
466.  ■  Indorsement  and  transfer. 
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VII.  Corporate  Powers  and  Liabilitiesr— Continued. 

(D)  Contracts  and  Indebtedness — Continued. 

^=5>468.  Making  and  issue  of  bonds. 

472.  Negotiation  and  sale. 

475.  Mortgages  and  trust  deeds  by  corporation. 

47^.  Rights,  duties,  and  liabilities  of  mortgagees   and 

trustees. 

480.  Lien  and  priority. 

482.  Foreclosure  by  action. 

487.  Rightsi  and  liabilities  on  contracts  and  securities  ultra 

vires. 

(E)  Torts. 

«=»490.  Exercise  of  power  conferred  by  charter. 

(F)  Civn,  Actions. 

«s%501.  Nature  and  form. 
503.  Venue. 

605.  Use  of  corporate  name. 

606.  Parties. 

607.  Process  and  notice. 

609.  Attachment  and  garnishment 
612.  Pleading. 

514.  Allegation  and  denial  of  corporate  existence* 

523.  Execution  and  enforcement  of  judgment. 

(G)  Crimes  and  Criminal  Prosecutions. 

VIII.  Insolvency  and  Receivers. 

^s»541.  Conveyances  when  insolvent  or  in  contemplation  of  in* 

solvency. 

.    642.  In  general. 

644.  Preferences  to  creditors  generally, 
647.  Remedies  of  creditors  in  generaL 
651.  Appointment  of  receiver. 

659.  Effect. 

661.  Collection  of  assets. 

563.  Enforcement  of  liabilities  of  promoters,  ofEcers  and  stock* 

holders. 
566.  Priorities  of  claims. 

iX.  Reincorporation  and  Reorganization. 

^=»673.  Agreements  for  reorganization. 

577.  Identity  of  original  and  reorganized  corporations. 
579.  Liabilities  for  debts  and  acts  of  original  corporation. 

X.  Consolidation. 

4=>582.  Agreements  for  consolidation. 

586.  Status  of  original  and  consolidated  corporations. 

688.  Franchises  and  powers  of  consolidated  corporation. 

689.  Succession  to  rights  of  original  corporations. 

690.  Liabilities  for  debts  and  acts  of  original  corporations. 
591.  Actions  by  or  against  consolidated  corporation. 

XL  Dissolution  and  Forfeiture  of  Franchise. 

4=>611.  Proceedings  to  enforce  dissolution  or  forfeiture. 
613. By  or  in  name  of  state  or  public  officers. 

618.  Continuance  of  corporation  for  purpose  of  winding  up. 

619.  Officers  or  other  trustees  for  purpose  of  winding  up. 
621.  Appointment  of  receiver. 

623.  Collection  of  assets. 

XII.  Foreign  Corporations. 

«=»  632.  What  are  foreign  corporations. 
634.  Domestication. 
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XII.  Foreign  Corporations — Continued. 

636.  Power  to  exclude,  restrict,  or  regulate. 

637.  Application  of  constitutional  provisions* 

641.  Special  statutory  provisions. 

642.  Carrying  on  business  within  state. 
644.  Filing  charter  or  articles  of  association. 
646.  Designation  of  agent  for  service  of  process. 
651.  Expulsion  or  withdrawal  of  permission  to  do  business. 

656.  Acquiring,  holding,  and  conveying  real  property. 

657.  Contracts. 

661.  Right  to  sue  or  defend. 

662.  Liability  to  be  sued. 

663.  Actions  by  or  against. 

668.  Process. 

679.  Effect  of  insolvency  in  general. 

684.  Appointment  of  receiver  in  general.        • 

690.  Consolidation  of  corporations  of  different  states. 

691.  Dissolution. 


Crnss-References. 


As  person  within  protection  of  fourteenth 
amendment,  see  Constitutional  Law,  ^=:»252. 

Combination  by  corporations,  see  Monopolies, 
^S3>20. 

Compelling  delivery  of  corporate  books  to  trus- 
tee in  bankruptcy,  see  Bankruptcy,  ^=»136. 

Constituting  life  in  being  under  laws,  against 
perpetuities,  see  Perpetuities,  ^=96. 

Corporate  records  and  stock  books,  as  property 
vesting  in  trustee  in  bankruptcy,  see  Bank- 
ruptcy, ^=»138. 

Creation  and  regulation  by  special  or  local  laws, 
see  Statutes.  ^=:>80. 

Due  process  of  law,  see  Constitutional  Law,  ^s» 
278,  286,  303. 

Equal  protection  of  law,  see  Constitutional 
Law,  •<&=>211,  247,  250. 

Excise  taxes,  see  Internal  Revenue,  ^=92,  0, 
3?. 

Excise  taxes,  as  unreasonable  search  and  seizure, 
see  Searches  and  Seizures,  ^=^1. 

Excise  taxes,  origin  of  revenue  bill,  see  Stat- 
utes, ^=>6. 

Impairing  obligation  of  charter,  see  Constitu- 
tional Law,  ^=39126. 

Impairing  obligation  of  contracts,  see  Constitu- 
tional Law,  <8=>129-133. 

Income  taxes,  see  Internal  Revenue,  ^=»7. 

Injunctions  involving  corporate  franchises,  man- 
agement and  dealings,  see  Injunction,  ^=^12. 

Interstate  commerce  commission  as  a  corpora- 
tion, see  Commerce,  ^=s>83. 

Jurisaiction  of  federal  courts  of  actions  by  or 
against  corporations  created  under  federal 
laws,  see  Courts,  ^=»293. 

License  tax  as  interference  with  commerce,  see 
Commerce,   ^=:»60. 

Mandamus  to  control  corporate  acts  and  pro- 
ceedings, see  Mandamus,  ^=>130-133. 

Privileges  and  immunities  of  citizens,  see  Con- 
stitutional Law,  <g=»206,  207. 


Production    of  papers  before  grand   jury,   see 

Grand  Jury,  ^=^36. 
Public  aid,  see- 
Counties,  ^=:»154. 

Municipal  Corporati(Mi8,  ^=>873. 
Regulation    of    transportation    of   commodities 

produced  by  corporation  controlled  by  carriers, 

see  Carriers,  ^:^25. 
Review   of  decision   construing  law   forbidding 

teaching  of  white  and  negro  pupils  in  same 

institution     by     domestic     corporation,     see 

Courts,  <g=>391. 
Right  to  locate  mining  claims,  see  Mines  and 

Minerals,  ^=:>11,  12. 
Subjects  and  titles  of  acts,  see  Statutes,  ^=s> 

113. 
Taxation,    see    T^ation,    ^=>10-13,    113-169, 

365-397. 
Unincorporated  associations,  see  Associations. 

Particular  classes  of  corporations. 
See- 
Banks  and  Banking,  ^=s>313-315. 
Building  and  Loan  Associations. 
Carriers^  ^=>408^. 
Cemeteries,  ^=:»6. 
Colleges  and  Universities. 
Electricity,  ^=p2-4. 
Exchanges. 
Gas,   ^=»4-7. 
Insurance. 

Logs  and  Logging,  ^s:»13. 
Municipal  Corporations. 
Railroads. 
Religious  Societies. 

Schools  and  School  Districts,  ^=>22-105. 
Street  Railroads. 
Telegraphs  and  Telephones. 
Turnpikes  and  Toll  Roads. 
Waters  and  Water  Courses,  ^=»184-277. 


I.  INOOBPORATION  AND  ORGAIf- 

IZATION. 

Banks,  see  Banks  and  Banking,  ^=>5. 

Judicial  notice  of  incorporation,  see  Evidence, 

<g=»34. 
Municipalities,  see  Municipal  Corporations,  ^=» 

17-19. 
Religious  societies,  see  Religious  Societies,  ^=^4. 
Validity  of  territorial  statute  granting  charter, 

•see  Statutes,  ^=>55. 


^=:»1«   Nature   and  tlieorj  of  Incorposa* 
tion. 

See  12  Cent.  Dig.  Corp.  SS  1,  3-6. 

On  the  admission  of  a  territory  as  a  state 
into  the  Union,  corporations  created  by  the  leg- 
islature of  the  territory  become  corporations  of 
the  state. — Kansas  Pac.  Ry.  Co.  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  112  U.  S.  414,  5  S.  Ct  208,  28 
L.  Ed.  794,  reversing  (C.  a)  13  F.  106,  2  Mc- 
Crary,  550. 


rSi]p.Ct.Di^.->Page  58S] 


CORPOBATIONS,  I,  U 


^=^lm  Speoial  oliartem  or  aots* 

Sm  12  Cent  Dig.  Corp.  SS  S7-47. 


— -  Grant  or  enaetmeat. 

See  12  Cent  Dig.  Corp.  SS  28-38. 

A  provision  in  a  special  charter  passed  by 
the  New  York  legislature,  that  the  corporation 
shiill  have  the  powers,  and  be  subject  to  the 
liabilities,  provided  by  a  general  act,  does  not 
incorporate  into  the  charter  a  penalty,  imposed 
by  the  general  act  on  trustees,  for  failure  to  file 
reports.— National  Park  Bank  of  New  York  v. 
Kemsen,  158  U.  S.  337,  15  S.  Ct  891,  39  L. 
Ed.  1008. 

^=»26.  Official    recoKnltion   of    corpora- 
tion. 

See  12  Cent  Dig.  Corp.  %  72. 

The  passage  by  a  state  legislature  of  an  act 
authorizing  a  municipal  corporation  to  sell  its 
stock  in  a  railroad  company  is  a  recognition  of 
the  legal  existence  of  such  railroad  company. — 
Town  of  Andes  v.  Ely,  158  U.  S.  312,  15  B.  Ct 
954,  39  L.  Ed.  996. 

^=>28.  Do  facto  corporations* 

See  12  Cent  Dig.  Corp.  §8  26,  70. 

A  de  facto  corporation  was  constituted  by 
a  bona  fide  attempt  to  organize  an  irrigation 
district  under  the  California  irrigation  act 
of  March  7,  1887  (providing  for  the  creation  of 
such  districts  as  public  municipal  corporations), 
accompanied  by  an  actual  user  of  the  cori)orate 
franchise.  Judgment,  Shepard  y.  Tulare  Irr. 
I>ist  (C.  O.)  94  F.  1,  affirmed.— Tulare  Irr. 
Dist.  V.  Shepard,  22  S.  Ct  531,  185  U.  S.  1, 
46  Ia  Ed.  773. 

^=>20.  Attacking  Talidity  of  incorpora- 
tion. 

Sec  12  Cent  Dig.  Corp.  SS  77-79,  2604. 

A  railroad  corporation  having  existed  as  a 
matter  of  fact  at  the  time  a  county  subscribed 
to  its  stock  and  issued  bonds  in  payment,  the 
question  whether  it  then  had  a  legal  existence 
cannot  be  raised  in  an  action  on  the  bonds,  this 
being  a  question  between  the  railroad  and  the 
state. — Dallas  County  v.  Huidekoper,  154  U.  S. 
(>54,  14  S.  Ct  1190,  25  L.  Ed.  974. 

Legal  existence  of  a  corporate  seller  of 
goods  cannot  be  collaterally  attacked  by  objec- 
tion, in  a  suit  for  the  price,  that  the  corpora- 
tion had  organized  in  violation  of  Act  July  2. 
1890,  forbidding  combinationfi  in  restraint  ox 
interstate  commerce. — D.  R.  Wilder  Mfg.  Co.  v. 
Corn  Products  Refining  Co.,  35  S.  Ct.  398,  236 
U.  S.  165,  59  L.  Ed.  520,  Ann.  Cas.  1916A,  118, 
afiirming  judgment  75  S.  E.  918,  11  Ga.  App. 
588. 

^s>90.  Acts  of  corporators  and  promot* 


See  12  Cent  Dig.  Corp.  S9  97-100. 

A  corporation  cannot  avoid  in  equity  a 
purchase  of  property  sold  to  it  by  its  pro- 
moters, at  a  large  profit,  while  they  owned  all 
the  stock,  in  contemplation  of  a  large  issue  to 
the  public,  since  the  corporation  thus  had  full 
knowledge  of  the  facts^  and  remained  unchanged 
and  unaffected  In  its  identity  by  the  changes  in 
its  members  due  to  purchases  of  the  stock  by 
the  innocent  public,  and  for  the  further  reason 
that,  if  the  corporation  succeeds,  all  the  stock- 
holders, guil^  as  well  as  innocent,  will  profit 
—(1908)  Old  Dominion  Copper  Mining  &  Smelt- 
ing Co.  T.  Lewisohn,  28  S.  Ct  634,  210  U.  S. 
206,  52  L.  Ed.  1025,  affirming  judgment  (1906) 
148  F.  1020,  79  C.  C.  A.  534,  which  aftirmed 
(C.  C.  1905)  Old  Dominion  Copper  Min.  Co.  v. 
Lewisohn,  136  F.  915. 

A  corporation  may  recover  secret  profits 
made  by  some  promoters  without  knowledge  of 
their  associates  in  the  purchase  of  land  for  pro- 


posed corporations,  and  require  them  to  sur- 
render shares  of  stock  issued  to  them  for  their 
services  as  promoters.— Davis  v.  Las  Ovas  tJo., 
38  S.  Ct.  197,  227  U.  S.  80,  57  L.  Ed.  426,  af- 
firming decree  Las  Ovas  Co.  v.  Davis,  35  App. 
D.  C.  372. 

II.   CORPORATE  EXISTENCE  AND 
FRANCHISE. 

Compelling  production  of  corporate  books,  as 
unreasonable  search  and  seizure,  see  Searches 
and  Seizures,  ^=:»7. 

(Compensation  on  condemnation  of  franchise,  see 
Eminent  Domain,  ^=:»108. 

Due  process  of  law,  see  Constitutional  Law, 
«8=:>278. 

Electric  companies,  see  Electricity,  ^=94. 

Estoppel  to  deny  right  to  exercise  reserved 
power  to  amend  charter,  see  (Constitutional 
Law,  ^s>43. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=»126. 

Impairing  obligation  of  charter,  see  Constitu- 
tional Law,  #s»125. 

Imposition  of  penalty  in  quo  warranto,  see  Quo 
Warranto,  ^s»60. 

Objection  to  evidence  relating  to  existence  of 
corporation,  see  Trial,  ^=»84. 

Right  to  question  validity  of  statute  repealing 
charter,  see  Constitutional  Law,  ^=»42. 

Turnpike  companies,  see  Turnpikes  and  Toll 
Roads,  ^=>28,  34. 

Vested  rights,  see  Constitutional  Law,  ^s»101. 

Water  companies,  see  Waters  and  Water  Cours- 
es, ^s>188. 

^=932.  ETidenee  of  eorporate  ezisteiioe. 

See  12  Cent  Dig.  Corp.  SS  106-U8,  2088,  2087. 

The  authority  granted  by  Act  Mass.  March 
19,  1880  (L.  &  R.  1880-81,  c.  117,  p.  74),  to  the 
person  named  therein,  to  organize  as  a  corpora- 
tion under  the  provisions  of  L.  &  R.  1870,  c. 
224,  relating  to  corporations,  gave  them  the 
right  to  select  a  corporate  name ;  and  such  per- 
sons having  selected. a  name,  and  brought  suit 
in  that  name,  proof  of  the  special  act  under 
which  they  were  incorporated,  and  a  certificate 
of  the  secretary  of  the  commonwealth  in  the 
form  required  by  L.  &  R.  1870,  c.  224,  \  11,  is 
conclusive  evidence  of  the  corporate  existence. 
— Dolbear  v.  American  Bell  Tel.  Co.,  126  U.  S. 
1,  8  S.  Ct  778,  31  L.  Ed.  863. 

The  plea  of  nul  tiel  corporation  is  not  sus- 
tained by  evidence  that  after  the  cause  of  ac- 
tion accrued  plaintiff  bank  was  changed  into 
a  national  bank,  since  that  change  did  not  af- 
fect its  identity  or  its  right  to  sue.— Michigan 
Ins.  Bank  v.  Eldred,  143  U.  S.  293,  12  S.  Ct. 
450,  36  L.  Ed.  162. 

^=s»34.  Estoppel  to  allege  or  deny  corpo- 
rate eadstenoe. 

See  12  Cent  Dig.  Corp.  88  81-96. 

Congress,  by  Acts  1854,  incorporated  Glen- 
wood  Cemetery,  and  provided  that  its  capital 
stock  should  be  divided  among  the  owners  of 
the  land  appropriated.  No  stock  was  ever  is- 
sued, but  the  owner  of  the  whole  tract  appro- 
priated, as  one  of  the  associates,  and  named  as 
president  and  general  manager  of  the  corpora- 
tion, made  no  objection  to  the  appropriation 
for  a  period  of  20  years,  and  sold  a  large  num- 
ber of  burial  lots,  giving  deeds  signed  by  him  as 
president,  and  sealed  with  the  corporate  seal. 
Heldy  that  he  was  estopped  to  deny  the  exist- 
ence of  the  corporation.— Close  v.  Glen  wood 
Cemetery,  107  U.  S.  466,  2  S.  Ct  267,  27  L. 
Ed.  408. 

A  de  facto  corporation,  which  has  received 
full  consideration  for  bonds  Issued  by  it,  can^ 
not  set  up  the  fact  that  it  was  never  legally  in- 
corporated, as  a  defense  to  a  suit  by  a  bona  fide 
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holder  for  value,  and  without  notice,  to  recov- 
er the  interest  due  on  such  bonds.  Judgment, 
Shepard  v.  Tulare  Irr.  Dist.  (C.  C.)  94  P.  1, 
affirmed.— Tulare  Irr.  Dist  v.  Shepard,  22  S. 
Ct  531,  185  U.  S.  1,  46  L.  Ed.  773. 

^s»38.  Amendment  of  oliarter  or  act  of 
inoorporation. 

See  13  Cent.  Dig.  Corp.  §{  119,  120.  125-127. 

By  Act  Ky.  Feb.  14,  1856,  it  was  declared 
that  all  charters  and  grants  of  or  to  corpora- 
tions, or  amendments  thereof,  shall  be  subject 
to  amendment  or  repeal  at  the  will  of  the  leg- 
islature, unless  a  contrary  intent  be  expressed: 
provided,  that  while  privileges  and  franchises 
BO  granted  may  be  changed  or  repealed,  no 
amendment  or  repeal  shall  impair  other  rights 
previously  vested  ;  also  that  the  provisions  of 
that  statute  *'shall  only  apply  to  charters  and 
acts  of  incorporation  to  be  granted  hereafter." 
By  Act  Ky.  Jan.  22,  1869,  amending  the  char- 
ter granted  by  Act  Jan.  30,  1867,  to  the  Louis- 
ville Gas  Company,  and  granting  the  exclusive 
privileges  before  mentioned,  it  was  provided 
that  **no  alteration  or  amendment  to  the  char- 
ter <^  the  gas  company  shall  be  made  without 
the  concurrence  of  the  city  council  and  the  di- 
rectors of  the  gas  companv."  Held,  that  the 
last  act  "plainly  expressed  an  intent  that  the 
charter  of  the  company  should  not  be  subject  to 
amendment  or  repeal  at  the  mere  will  of  the 
legislature,  but  only  with  the  concurrence  of  the 
city  council  and  the  company's  directors. — 
Louisville  Gas  Co.  v.  Citizens*  Gaslight  Co.,  116 
U.  S.  683,  6  S.  Ct  265,  29  h.  Ed.  510,  reversing 
81  Ky.  263. 

The  right  at  pleasure  to  alter,  amend,  or  re- 
peal the  charter  of  a  company  was  therein  re- 
served. Heldt  that  the  company's  consent  to  a 
supplementary  act  prohibiting  it  from  entering 
into  any  consolidation,  combination,  or  con- 
tract with  any  other  company  in  the  same 
business  was  not  necessary,  and,  if  consent  were 
necessary,  the  subsequent  exercise  of  corporate 
functions  was  sufficient  evidence  of  acceptance. 
— Gibbs  V.  Consolidated  Gas  Co.  of  Baltimore, 
130  U.  S.  396^  0  S.  Ct  553,  32  U  £d.  979. 

m.  CORPORATE  NAME,  SEAIi,  DOM- 
ICILE, RT-LAWS.  AND  RECORDS. 

Laches  affecting  right  to  injunction,  against 
use  of  same  name,  see  Injunction,  ^=»113. 

Records  and  proceedings  as  evidence,  see  Evi- 
dence, ^=9352. 

Subpoena  duces  tecum  .for  production  of  records 
in  action  against  corporationa,  see  Witnesses, 
^s>16,  298,  804. 


8eaL 

Bee  12  Cent  Dig.  Corp.  S  129* 

In  the  absence  of  evidence  to  the  contrary, 
a  scroll  or  rectangle  containing  the  word  '*Seal,'* 
when  placed  opposite  the  name  of  a  corporation, 
will  be  presumed  to  be  its  proper  and  common 
seaL — Jacksonville,  M.,  P.  By.  &  Nav.  Co.  v. 
Hooper,  160  U.  S.  514, 16  S.  Ct  379,  40  L.  Ed. 
515. 

^=»52.  Domioile  or  place  of  bnsliiesa* 

See  12  Cent  Dig.  Corp.  fifi  140-160. 

A  meeting  in  one  of  several  states  of  the 
stockholders  of  a  corporation  chartered  in  all 
those  states,  whose  capital  stock  is-  a  unit,  is 
valid  in  respect  to  the  property  of  the  corpora- 
tion in  all  of  them,  without  the  necessity  of  a 
repetition  of  the  meeting  in  any  other  of  those 
states.— Graham  v.  Boston,  H.  &  E.  R.  Co.,  118 
U.  S.  161,  6  S.  Ct  1009,  30  L.  Ed.  196. 

Gen.  St.  Ky.  p.  769,  which  requires  the  elec- 
tion of  directors  of  a  domestic  corporation  to  be 
held  within  the  state,  does  not  prevent  a  stock- 
holders' meeting  to  increase  the  capital  stock 
from  being  held  outside  of  the  state;  and  where 
all  the  stockholders  are  present  at  the  meeting. 


and  agree  to  the  increase,  and  receive  propor- 
tionate shares  of  the  increased  stock,  they  can- 
not question  the  validitv  of  the  meeting  in  an 
action  brought  against  them  by  creditors  of  the 
corporation  to  compel  them  to  pay  the  par  value 
of  the  stock  as  a  trust  fund  for  the  creditors. — 
Handley  v.  Stutz,  139  U.  S.  417,  11  S.  Ct.  530, 
35  L.  Ed.  227,  reversing  decree  (C  C.)  StuU  v« 
Handley,  41  F.  53L 


^=»50.  Records. 

See  12  Cent.  Dig.  Corp.  S9  160,  19L 

The  failure  to  enter  in  the  books  of  a  corpo- 
ration, at  the  time  it  was  adopted,  a  resolution 
increasing  the  amount  of  the  capital  stock,  does 
not  affect  the  validity  of  the  increase,  as  such 
corporate  acts  may  be  proved  as  well  by  parol 
as  by  written  evidence. — Handley  v.  Stutz,  139 
U.  S.  417,  11  S.  Ct  530,  35  L.  Ed.  22*/,  re- 
versing decree  (C.  C.)  Stuts  y.  Handley,  41 
i<'ed.  531. 

IV.   CAPITAI.,   STOCK,  AND  DIVI- 
DENDS. 

Charter  exemption  from  taxation,  see  Taxation, 
€=»198,  210. 

Evidence  of  value,  see  Evidence,  <|=»113,  323, 
352,  383. 

Jurisdiction  of  action  to  quiet  title  to  stock,  see 
Courts,  ^=>19.  _ 

National  bank,  see  Banks  and  Banking,  ts=;>241. 

Presumptions  as  to  value,  see  Evidence,  ^=:>84. 

Taxation,  liability  of  shares  of  stockholders,  see 
Taxation,  ^=s>ll. 

Taxation  of  capital  as  interfering  with  com- 
merce, see  Commerce,  ^s»74. 

(A)  NATURE  AND  AMOUNT  OF  CAPITAL 

AND  SHARES. 

[No  paragraphs  or  references  in  this  Digest  But 
see  12  Cent  Dig.  Corp.  SS  182-183.] 

(B)  SUBSCRIPTION    TO    STOCK. 

^=»75.   Contract  of  avbsoriptioii.  In  t^tm/^ 
eraL 

See  12  Cent.  Dig.  Corp.  ff  197-242.  420-424,  429-434. 

466. 

<8=»78.  —  aifflita     and     UabiliUes     of 
svbsoribors. 

See  12  Cent.  Dig.  Corp.  Sfi  219-231,  420-424.  429-434. 

By  subscribing  to  stock  in  a  foreign  cor- 
poration the  subscriber  subjects  himself  to  the 
laws  of  the  foreign  country  in  respect  to  the 
powers  and  obligations  of  such  corporation. 
Judgment  108  F.  764,  48  C.  C.  A.  15,  affirmed.— 
Nashua  Sav.  Bank  v.  Anglo-American  Land 
Mortgage  &  Agency  Co.,  23  S.  Ct  517,  189  U. 
S.  221,  47  h.  Ed.  782. 

^=»80.   Subscriptions    obtained    by   mia« 
representation. 

See  12  Cent  Dig.  Corp.  SS  244,  246-264,  1407,  1407H; 
40  Cent  Dig.  Princ.  ft  A.  S  583. 

Defendant  T.,  preside^it  and  agent  of  de- 
fendant corporation^  in  April,  1884,  represented 
by  letter  to  complainant  that  the  capital  stock 
of  the  company  was  $18,000,  and  that  the  last 
dividend  declared  was  a  i  per  cent  semiannual 
and  that  the  fiscal  year  ended  June  1st.  and 
that  the  companv  was  in  a  flourishing  conoition. 
At  such  time  $o,000  of  the  assets  of  the  com- 
pany consisted  of  formulas  and  recipes  given 
by  T.  for  stock,  and  were  unsalable,  and  the 
company  was  insolvent  The  last  dividend  de- 
clared was  June  1,  1882.  Of  the  $10,000  paid 
for  an  increased  issue  of  stock  by  complainant 
on  T.'s  representations,  $6,000  was  taken  by 
T.  in  payment  of  loans  to  the  company,  and  the 
balance  went  to  pay  ordinary  expenses  and  to 
buy  material.  Held,  that  a  finding  that  the  sale 
was  procured  by  fraud,  and  charging  T.  with 


[Snp.Ct.  Dig.— Page  585] 


CORPORATIONS.  IV  (B)-(D) 


«=>116 


the  purchase  price,  was  sustained.— Tyler  v.  Sav- 
age, 143  U.  S.  79,  12  S.  Ct.  340,  36  L.  Ed. 
82. 

^=:»82.  Collateral   AKreementu* 

See  la  Cent  Dig.  Corp.  SS  285-296. 

An  agreement  by  the  incorporators  of  a 
company  to  take  the  shares  of  one  of  the  sub- 
scribers, and  refund  his  money  if  he  should 
demand  it  within  a  fixed  time,  is  valid,  though 
none  of  the  subscriptions  were  to  be  paid  m 
until  all  the  stock  was  all  reliably  subscribed, 
and  the  other  subscribers  neither  made  such  an 
agreement  as  to  their  stock,  nor  were  aware  that 
the  one  in  question  was  made,  there  being  no  de- 
sign to  deceive  or  defraud  any  one.— Morgan  v. 
ritruthers,  131  U.  S.  246,  9  S.  Ct.  726,  33  L. 
Ed.  132. 

^s»80.  Calls   or   aaaossmeiita   on.   unpaid 
subscriptions. 

See  12  Cent  Dig.  Corp.  IS  S67-379,  881.  882. 

Courts  cannot,  in  the  absence  of  fraud,  in- 

auire  into  the  necessity  f6r  an  assessment  by 
lie  directors  of  a  foreign  corporation  upon  its 
capital  stock.  Judgment,  108  F.  764,  48  C.  C. 
A.  15,  affirmed. — Nashua  Sav.  Bank  v.  Anglo- 
American  liand  Mortgage  &  Agency  Co.,  23  S. 
Ct  517,  189  U.  S.  221,  47  L.  Ed.  782. 

The  posting  of  a  notice  of  a  call  upon  share- 
holders in  an  English  corporation,  in  a  conspicu- 
ous place  in  the  registered  office  of  the  com- 
pany, for  more  than  a  month  before  the  call 
was  payable,  and  the  forwarding  of  a  printed 
notice  of  the  call  to  a  foreign  shareholder,  is 
a  sufficient  compliance  with  the  provisions  of  the 
articles  of  association  that  notices  for  a  non- 
resident shareholder  who  neglects  to  give  his 
address,  as  therein  provided,  shall  be  posted  in 
a  conspicuous  place  in  such  office,  which  for 
all  purposes  of  the  regulations  shall  be  deemed 
to  be  his  registered  place  of  abode. — Id. 

^s»90«   Actions  on  subscriptions. 

See  12  Cent  Dig.  Corp.   Sfi  246.  888-412;    82  Cent 
Dig.  Plead.  S  ^• 

In  an  action  to  recover  on  unpaid  stock, 
where  one  of  the  defendants  had  turned  over 
some  furniture  to  the  corporation,  receiving  full 
credit  therefor  on  his  stock,  his  subsequent  pay- 
ment of  a  balance  due  on  the  furniture  could  not 
be  allowed  as  a  set-off. — Camden  v.  i^tuart,  144 
U.  S.  104,  12  S.  Ct  585,  36  L.  Ed.  363. 

A  trustee  to  whom  a  corporation  has  as- 
signed the  title  to  money  payable  on  stock  sub- 
scriptions cannot,  in  the  absence  of  an  express 
or  -implied  promise  to  pay  him,  sue  therefor  in 
his  own  name  in  tiie  District  of  Columbia,  since 
by  the  common-law  rule  (which  prevails  therein) 
such  rights  are  mere  choses  in  action,  and  not 
assignable. — Glenn  v.  Marbury,  145  U.  S.  499, 
12  S.  Ct  914,  36  L.  Ed.  790. 

No  promise  to  pay  the  assignee  can  be  im- 
plied from  the  general  authority  which  every 
stockholder  is  presumed  to  give  the  corporation 
to  deal  with  its  property  in  a  lawful  mapner. 
— Id. 

The  disability  of  the  trustee  to  sue  in  his 
own  name  is  not  affected  by  the  fact  that  the  call 
was  made  by  the  court  at  the  instance  of  cred- 
itors, and  uiat  the  trustee  was  specially  au- 
thorized by  it  to  collect  the  same,  since  in  mak- 
ing the  call  the  court  simply  acted  in  the  place 
of  the  company,  which  had  failed  to  perform  its 
duty. — Id. 

A  sale  or  forfeiture  qf  a  stockholder's  shares 
in  an  English  corporation  is  not  a  condition 
precedent  to  the  maintenance  of  an  action 
against  him  to  recover  an  assessment  on  the 
capital  stock  of  the  corporation,  although  a  rem- 
edy by  forfeiture  is  given  by  its  articles  of  as- 
sociation. Judgment,  108  F.  764,  48  C.  C.  A  15, 
affirmed. — Nashua   Sav.  Bank  v.  Anglo-Ameri- 


can Land  Mortgage  &  Agency  Co.,  23  S.  Ct 
617,  189  U.  S.  221,  47  U  Ed.  782. 

An  express  promise  by  a  stockholder  in  an 
English  corporation  need  not  be  proved  in  an 
action  to  recover  an  assessment  on  its  capital 
stock,  in  view  of  the  promise  implied  from  a 
subscription  to  the  shares  by  25  &  26  Vict,  c 
89,  which  declares  that  all  moneys  payable  by 
any  member  in  pursuance  of  the  articles  of 
the  company  shall  be  deemed  a  debt  due  by  such 
member.— Id. 

(O  ISSUE  OF  CERTIFICATES. 

Limitation  of  action  for  assessments,  see  Lim- 
itation of  Actions,  ^=»66. 

^=»104.  Estoppel  to  allege  invalidity. 

See  12  Cent  Dig.  Corp.  S  464. 

A  purchaser  of  preferred  stock  in  a  corpora- 
tion, issued  without  statutorv  authority,  who 
was  active  in  passing  the  resolution  authorizing 
its  issue,  and  who  voluntarily  subscribed  and 
paid  for  it,  cannot  hold  it  for  28  months,  vot- 
ing upon  it,  and  using  it  to  obtain  control  of  the 
corporation's  affairs,  and  then,  upon  the  insolven- 
cy of  the  corporation,  assert  its  invalidity,  and 
recover  the  money  he  paid  for  it — Banigan  v. 
Bard,  134  U.  S.  291,  10  S.  Ct  565,  33  L.  Ed. 
932. 

(D)  TRANSFER  OF  SHARES. 

Damages  for  misrepresentation  in  sale  of  stock, 
see  Damages,  ^=»19. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=>129. 

Tax  on  transfer  as  interference  with  commerce, 
see  Commerce,  ^=s>74;  denial  of  due  process 
of  law,  see  Constitutional  Law,  ^=>283 ;  Tax- 
ation, ^=>53. 

^=»1 13.   RestriotioB  of  riclit  to  transfer. 

See  12  Cent  Dig.  Corp.  S  468. 

A  holder  of  railroad  stock,  issued  to  him 
as  full  paid,  in  payment  of  undisputed  debts  due 
to  a  construction  company  whose  claims  have 
been  assigned  to  him,  tak^  it  free  of  all  trusts 
or  obligations  in  favor  of  the  company  issuing 
it,  and  is  under  no  duty  to  that  company  or  to 
its  other  stockholders  to  continue  in  the  owner- 
ship thereof,  for  the  purpose  of  facilitating 
pending  negotiations  for  the  transfer  of  control 
of  the  company  to  another  railroad  corporation, 
but  may  sell  the  same  to  a  rival  company  also 
seeking  control,  or  to  whomsoever  he  sees  fit, 
and  at  any  price  he  can  obtain. — Farmers'  Loan 
&  Trust  Co.  V.  Chicago,  P.  &  S.  Ry.  Co.,  163 
U.  S.  31,  16  S.  Ct  917,  41  h.  Ed.  60. 

<@=»115.   Salss. 

See  12  Cent  Dig.  Corp.  SS  428-606;    11  Cent  Dig. 
Contracts,  S  894. 

^=:»116.  — -  Contract  in  s^neraL 

See  12  Cent  Dig.  Corp.  S9  493,  494.  496. 

Ti-.e  seller  in  this  contract  owned  the  entire 
stock  of  a  railway  company.  The  amount  sold 
was  oue-tiiird  of  the  entire  stock,  and  the  pur- 
chaser was  the  seller's  brother.  They  both  con- 
tinued in  the  management  and  extension  of  the 
road  for  several  years,  the  seller  being  the  prin- 
cipal manager.  Subsequent  corporations  were 
formed  to  extend  the  road,  and  the  stock  of 
the^e  was  taken  by  the  brothers  in  the  same 
propoition  as  they  owned  the  orig^al  stock,, 
two-thirds  by  the  seller  and  ope-ttiirU  bv  tne 
purchaser.  Held,  that  the  contract  was  not 
merely  a  stock  transaction,  but  a  sale  of  a  joint 
interest  in  the  road,  so  that  the  seller  and  pur- 
chaser became  joint  owners,  jointly  interested 
in  subsequent  contracts  with  the  railroad  com- 
pany, and  in  the  proceeds  thereof.— Beardsley 
V.  Beardsley,  138  U.  S.  262,  11  S.  Ct.  318,  34 
L.  Ed.  928. 
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The  option  given  by  an  agreement  for  a 
transfer  of  corporate  stock,  together  with  the 
owner^s  proxy  as  director,  in  consideration  of 
a  specified  sum  *'to  be  considered  an  option/' 
running  until  a  given  date,  when  an  additional 
sum  is  to  be  paid,  or,'  in  lieu  thereof,  ail  the 
property  delivered  under  the  agreement  is  to 
be  returned,  is  not  an  option  to  purchase,  but 
one  to  return;  and,  if  not  exercised  at  the  time 
named,  the  sale  is  complete,  and  the  promise  to 
pay  the  purchase  price  becomes  absolute.  Judg- 
ment 78  P.  170,  14  Okl.  296,  affirmed.— Guss 
V.  Nelson,  26  S.  Ot.  260,  200  U.  S.  298,  50  L. 
Ed.  489. 


<S=>117. 


ResoiaaioB. 


See  12  Cent.  Dig.  Corp.  9  506. 

The  purchaser  of  stock  cannot  escape  lia- 
Dility  for  his  fraud  in  concealing  facts  affecting 
its  value  which  he  was  in  good  faith  bound  to 
disclose,  on  the  theory  that,  because  of  the  in- 
sistence of  the  seller  that  her  agent  was  not  au- 
thorized to  make  the  sale,  there  bad  never  been 
any  consent  on  her  part,  obtained  by  fraud  or 
otherwise,  where  the  court  finds  that  the  agent's 
authority  was  sufficient,  since,  in  legal  effect, 
her  consent  will  be  deemed  induced  by  the  fraud. 
—Strong  V.  Repide,  29  S.  Ct.  521,  213  U.  S. 
419,  53  L.  Ed.  853. 

^s>110.  — -  Operation   and  effect. 

See  12  Cent  Dig.  Corp.  Sfi  499-603;    11  Cent.  Dig. 
Contracts,  S  8M. 

Personal  responsibility  of  the  minority 
stockholders,  if  the  project  for  rehabilitating  the 
corporation  should  not  succeed  in  two  years,  to 
see  that  the  majority  of  stockholders  would  be 
reinvested  with  the  same  proportionate  interest 
in  the  corporate  stock  that  they  previously  had, 
held  imported  by  an  agreement  between  all  the 
stockholders.— Tevis  v.  Ryan,  34  S.  Ct.  481,  233 
U.  S.  273,  58  Ia  Ed.  957,  affirming  judgments 
108  P.  461,  13  Ariz.  120,  and  114  P.  557,  13 
Ariz.  282. 

^=>121.  *— —  Remedies. 

See  12  Cent.  Dig.  Corp.  S9  604,  605;    4S  Cent.  Dig. 
Sales,  8  1157. 

A  sale  of  stock  bought  on  an  exchange  to 
the  highest  bidder  is  a  tair  basis  upon  which  to 
determine  the  amount  of  damages  sustained  by 
a  purchaser's  refusal  to  take  the  stock,  when 
at  the  time  of  the  sale  the  exchange  has  been 
closed  by  order  of  its  governing  committee,  and 
the  sale  is  made  to  the  highest  bidder  after 
proper  notice  to  the  purchaser,  with  opportu- 
nity ifor  full  and  open  competition.  Decree  96  F. 
648,  38  C.  C.  A.  473,  reversed.— Clews  v.  Jamie- 
son,  21  S.  Ct  845,  182  U.  S.  461,  45  L.  Ed. 
1183. 

Evidence,  that  stockholders  who  surrendered 
their  control  of  the  corporate  stock  to  certain 
minority  stockholders  to  rehabilitate  the  com- 
pany was  not  given  timely  information  of  suits 
against  the  corporation,  held  relevant  to  the 
question  of  fraud  consisting  in  fraudulent  rep- 
resentations by  such  stockholders  on  the  strength 
of  which  the  contract  was  entered  into,  fol- 
lowed by  alleged  fraudulent  use  of  such  con- 
trol.—Tevis  V.  Ryan,  34  S.  Ct.  481,  233  I'.  S. 
273,  58  L.  Ed.  957,  affirming  judgments  108  P. 
461,  13  Ariz.  120,  and  114  P.  557,  13  Ariz.  282. 

An  oral  demand  for  reinvestment  by  ma- 
jority stockholders,  who  had  surrendered  their 
control  of  the  stock  to  the  minority  stockholders 
to  rehabilitate  the  company,  reserving  the  right 
to  resume  control,  is  sufficient  if  it  is  specific 
enough  to  warn  such  minority  stockholders  that 
they  are  called  upon  to  perform  their  engage- 
ment under  the  reinvestment  clause. — Id. 

^=>123.  Pledges. 

See  12  Cent.  Dig.  Corp.  SS  481,  491,  607-512.  637,  639- 
646.  669.  618;   40  Cent.  Dig.  Plga.  8S  1-194. 

No  interest,  legal  or  equitable,  was  ac- 
quired aa  against  the  true  owner,  in  the  absence 


of  any  laches  or  negligence  on  his  part,  under 
an  attempted  pledge  of  a  stock  certificate  by 
means  of  a  forged  power  of  attorney  by  a  firm 
of  brokers  whb  held  the  same  as  evidence  of 
the  owner's  financial  responsibility,  and  under 
an  express  agreement  that  it  was  not  to  pass 
out  of  their  possession.  Judgment,  Unity  Bank- 
ing &  Saving  Co.  v.  Boyden  (1908)  159  F.  916, 
87  C.  C.  A.  96,  affirmed.— Unity  Banking  & 
Saving  Co.  v.  Bettman,  30  S.  Ct  488,  217  U. 
S.  127,  54  L.  Ed.  695. 

^=>128.  Resistratioa  or  transfer  oa  eor- 
porate  books. 

See  12  Cent.  Dig.  Corp.  SS  479,  480,  482-492,  513-623, 
627,  628,  638. 

^=»134.  — -  Idabilltiea  and  remedlea 
for  erroneous  or  'wrongful 
transfer. 

See  12  Cent.  Dig.  Corp.  SS  621-526.  627,  628. 

Where  a  corporation  has  negligently  can- 
celed a  member's  stock,  and  issued  certificates 
therefor  to  a  purchaser  from  one  not  authorized 
to  sell  it,  the  true  owner  need  not  pursue  such 
purchaser,  but  may  proceed  directly  against  the 
corporation  alone,  to  compel  it  to  replace  his 
stock,  or  pay  him  its  value. — St.  Homes  v.  Levee 
Steam  Cotton  Press  Co.,  127  U.  S.  614,  8  S. 
Ct.  1335,  32  L.  Ed.  289. 

^=:»136.  —  Riglits  of  oredltora  of 
transferror. 

See  12  Cent.  Dig.  Corp.  SS  488-486. 

A  transfer  for  valuable  consideration  of 
shares  in  a  Massachusetts  manufacturing  cor- 
poration, not  recorded  as  required  by  St.  Mass. 
1870,  c.  224,  §  26,  is  valid  against  a  subsequent 
attachment  by  a  creditor  having  knowledge  or 
notice  of  the  transfer. — Bridgewater  Iron  Co.  v. 
Lissberger,  116  U.  S.  8,  6  S.  Ct.  241,  29  L.  Ed. 
557. 

Transfer  of  corporate  stock  by  delivery  of 
properly  indorsed  stock  certificate  held  not  in 
fraud  of  transferror's  creditors.--Stowe  v.  Har- 
vey, 36  S.  Ct.  541,  241  U.  S.  199,  60  L.  Ed. 
953,  affirming  judgment  Harvey  v.  Stowe,  219 
F.  17,  134  C.  C.  A.  635. 

^=»142.   Effect  of  transfer. 

See  12  Cent  Dig.  Corp.  SS  462,  622,  629-534,  636,  53»- 
646. 

^=:9l43.  — -  In  general* 

See  12  Cent.  Dig.  Corp.  SS  629.  632.  634.  636. 

K.  sold  to  plaintiff  stock  which  was  held 
by  defendant  bank  as  collateral.  The  bank 
sold  it  for  the  amount  due  on  the  obligation  Tor 
which  it  was  collateral,  and  it  passed  through 
several  transfers,  the  bank  and  the  successive 
transferees  having  knowledge  of  plaintiflTs 
rights.  Held,  that  plaintiff  was  entitled  to  the 
stock,  subject  to  the  payment  of  the  amount  for 
which  it  was  originally  sold  by  the  bank  as 
pledgee. — Minneapolis  Agricultural  &  Mechanical 
Ass'n  V.  Canfield,  121  U.  S.  295,  7  S.  Ct.  887, 
30  L.  Ed.  962,  modifying  decree  (C.  C.)  Can- 
field  V.  Minneapolis  Agricultural  &  Mechanical 
Ass'n,  14  F.  801,  4  McCrary,  646. 

(E)  INTEREST,   DIVIDENDS,   AND   NEW 

STOCK. 

See  Monopolies,  ^=»24. 

^=^152.  Declaration  of  dividends. 

See  12  Cent.  Dig.  Corp.«SS  6(^1*667. 

A  trust  company  having  commenced  an  ac- 
tion against  a  railroad  corporation  for  the  fore- 
closure of  certain  mortgages,  the  stock  and  bond 
holders  entered  into  an  agreement  for  the 
reorganization  of  the  road,  one  of  the  articles 
of  which  was  as  follows:  "Preferred  stock  to 
an  amount  equal  to  the  preferred  stock  of  the 
*    *    *    company,  to  wit,  85,369  shares,  of  the 
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nominal  amount  of  one  hundred  dollars  each, 
entitling  the  holders  to  noncumulatiye  dividends 
at  the  rate  of  six  per  cent,  per  annum,  in  pref- 
erence to  the  payment  of  any  dividend  on  the 
common  stock,  hut  dependent  on  the  profits  of 
each  particular  year,  as  declared  by  the  board 
of  directors."  For  the  fiscal  year  ending 
September  30,  1880,  there  was  a  large  fund, 
after  paying  operating  expenses  and  fibced  charg- 
es, applicable  to  the  payment  of  a  6  per  cent, 
dividend  on  preferred  stock,  which  was  expended 
by  the  managers  upon  the  road,  and  in  other 
improvements  for  the  company.  Held^  that  the 
holders  of  the  preferred  stock  are  not  entitled  of 
right  to  dividends  payable  out  of  the  net  profits 
accruing  in  any  particular  year,  unless  the 
directors  of  the  company  formally  declare,  or 
ought  to  declare,  such  dividend,  and  whether  a 
dividend  should  be  declared  in  any  year  is  a 
matter  belonging,  in  the  first  instance,  to  the 
directors  to  determine,  with  reference  to  the 
condition  of  the  company's  property  and  affairs 
as  a  whole.— New  York,  L.  E.  &  W.  R.  Co.  v. 
Nickals,  119  U.  S.  296,  7  S.  Ct  209,  30  L. 
Ed.  363. 

<3=s>153.  Bights  and  Uabilities  as  to  div- 
idends improperly  paid. 

See  12  Cent  Dig.  Corp.  5S  1179.  580. 

Certain  stock  in  a  national  bank  was  trans- 
ferred on  the  books  of  the  bank  from  the 
president  thereof  to  the  vice  president  before  the 
latter's  election,  and  subsequently,  during  his 
incumbency,  a  false  and  fraudulent  dividend 
was  declared  without  his  cognizance;  and  he 
first  learned  that  the  shares  were  standing  in 
his  name  by  being  informed  that  the  dividend 
thereon  had  been  credited  to  him  on  the  bank's 
books,  whereupon  he  immediately  repudiated  the 
transaction,  ordered  the  president  to  retransfer 
the  shares  to  his  own  name,  and  then  gave  the 
latter  a  check  for  the  amount  of  the  dividend, 
which  check  was  properly  credited  on  the  books. 
Beld  that,  as  the  dividend  was  fraudulent,  it 
should  have  been  repaid  to  the  bank,  and  the 
vice  president  was  liable  therefor  notwithstand- 
ing his  payment  to  the  president. — Finn  v. 
3rown,  142  U.  S.  56,  12  S.  Ct.  136,  35  L.  Ed. 
&S6,  affirming  judgment  (C.  C.)  Brown  y.  Finn, 
34  F.  124. 

(F)  LIEN  OF  CORPORATION. 

National  banks,  see  Banks  and  Banking,  ^=> 
245. 

^=»161.  Hatvre  and  groimds  in  s^Aeral. 

See  12  Cent  Dig.  Corp.  §S  577.  604.  605.  60S. 

How.  Ann.  St.  Mich.  |  4143,  providing  that 
a  corporation  shall  have  a  lien  on  all  the  stock 
or  property  of  its  members  invested  therein,  for 
all  debts  due  from  them  to  the  corporation,  is 
a  general  law,  with  knowledge  of  whose  provi- 
sions all  are  chargeable;  and  hence  one  who 
purchases  stock  of  a  Michigan  corporation, 
organized  under  that  law,  belonging  to  one  who 
is  indebted  to  such  corporation,  takes  it  sub- 
ject to  the  lien,  though  he  may  be  a  resident  of 
another  state,  and  ignorant  of  the  indebtedness. 
— George  H.  Hammond  &  Co.  v.  Hastings,  134 
U.  S.  401, 10  S.  Ct.  727,  33  L.  Ed.  960. 

V.  MEBfBEBS    AHD    STOCKHOIiDEBS. 

Estoppel  to  deny  relationship  as  stockholder, 
see  Estoppel,  ^=>92. 

Holding  stock  in  corporation  as  disqualifying 
judge,  see  Judges,  ^=>43. 

Stockholders  concluded  by  judgment  against  cor- 
poration, see  Judgment,  ^=s»701. 

Stockholders  of  banks,  see  Banks  and  Banking, 
<8=»46-48.  246-250. 

Stockholders  of  trust  company,  see  Banks  and 
Banking,  ^=^313. 


(A)  RIGHTS  AND  LIABILITIES  AS  TO^ 
CORPORATION. 

Stockholders  of  national  banks,  see  Banks  and 
Banking,  <e=>246. 

^=>175.   LiabiUty  to  assesflment. 

See  12  Cent.  Dig.  Corp.  S9  664-656. 

A  declaration  that  shares  of  stock,  issued 
as  a  bonus  to  purchasers  of  bonds,  are  fully 
paid  up  and  unassessable,  is  conclusive  in  favor 
of  the  holders,  as  against  the  corporation  and 
its  stockholders,  when  the  rights  of  creditors 
are  not  involved.  Decree  80  F.  450,  25  C.  0.  A. 
549,  affirmed.—Dickerman  v.  Northern  Trust 
Co.,  20  S.  Ct  311,  176  U.  S.  181,  44  L.  Ed. 
423. 

^=>182.   Corporate  property,  funds,  and 
seonrities. 

See  12  Cent  Dig.  Corp.  §S  686-690. 

A  conveyance  of  all  the  assets  of  a  corpora- 
tion is  not  within  the  power  of  the  stockholders, 
even  though  they  all  sign  it,  without  formal 
action  at  a  meeting  held  for  that  purpose.— De 
La  Vergne  Refrigerating  Mach.  Co.  v.  German 
Sav.  Inst.,  20  S.  Ct.  20.  175  U.  S.  40,  44  L. 
Ed.  65. 

A  contract  with  stockholders  of  a  corpora- 
tion for  its  assets  and  good  will  is  without  con- 
sideration, if  there  is  no  corporate  action  au- 
thorizing the  transfer ;  since  the  assets  are  the 
property  of  the  company,  and  not  of  its  stock- 
holders.—Id. 

^=:»189.  Actions   between    members    and 
corporation. 

See  12  Cent  Dig.  Corp.  SS  706-722. 

A  suit  in  equity  by  a  stockholder  against 
the  corporation  to  restrain  it  from  paying  an 
Alaskan  license  tax  was  properly  dismissed, 
where  the  corporation  made  no  serious  defense, 
and  there  was  no  showing  of  irreparable  injury 
or  of  any  effort  to  secure  action  by  the  corpora- 
tion or  its  directors,  as  is  required  by  equity 
rule  94,  other  t^an  a  demand  on  the  resident 
managing  agent;  the  distance  of  such  directors 
from  the  place  where  the  plaintiff  resides  and  in 
which'  the  court  is  held  being  relied  upon  as  an 
exouse  for  not  making  any  further  effort.  Judg- 
ment (D.  C.)  09  F.  334,  affirmed.— Corbus  v. 
Alaska  Treadwell  Gold  Min.  Co.,  23  S.  Ct. 
157,  187  U.  S.  455,  47  L.  Bd.  256. 

A  stockholder  cannot  maintain  an  equitable 
suit  against  the  corporation,  its  president  and 
treasurer  to  restrain  it  from  paying  certain 
taxes,  where  no  showing  of  the  residence  of  the 
directors,  or  of  any  application  to  them  or  to 
such  president  and  treasurer  to  take  action  to 
relieve  from  the  burden  of  the  taxes,  is  made. 
Judgment,  Corbus  v.  Alaska  Treadwell  Gold 
Min.  Co.  (D.  C.)  99  F.  334,  affirmed.— Stewart 
V.  Washington  &  A.  S.  S.  Co.,  23  S,  Ct.  161, 
187  U.  S.  466,  47  L.  Ed.  261. 

(B)  MEETINGS. 

see  12  Cent  Dig.  Corp.  SS  732-776. 

Restraining  right  to  vote  stock  acquired  con- 
trary to  anti-trust  law,  see  Monopolies,  <Sa5> 
24. 

(C)  SUING  OR  DEFENDING  ON  BEHALF 
OF  CORPORATION. 

See  Monopolies,  ^=»28w 

^=s>202.  Bigbt  to  sue  or  defend  in  s^n- 
eral. 

See  12  Cent  Dig.  Corp.  SS  777-780,  822. 

A  stockholder  in  a  corporation  cannot  set 
aside  the  transactions  of  its  directors  unless  it 
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appears  that  lie  lias  exhausted  all  the  means 
within  bis  reach  to  obtain  redress  within  the 
corporation  itself.— Dimpfel  v.  Ohio  &  M.  Ry. 
Co.,  110  U.  S.  209,  3  S.  Ct  573,  28  L.  Ed.  121. 

^=»206.  Refusal  of  oorporatioa  or   ofi- 
oers  to  act. 

See  12  Cent  Dig.  Corp.  S9  791-796. 

Effort  to  secure  action  by  a  corporation,  its 
directors  or  shareholders,  need  not  be  made  and 
set  forth  with  the  particularity  required  by 
equity  rule  01,  in  order  to  sustain  a  bill  filed 
by  shareholders  against  the  corporation  and  its 
corporate  lessee  to  obtain  an  accounting  for  un- 
paid rentals,  where  a  majority  of  the  director- 
ate of  the  former  corporation,  to  whose  interest 
it  was  to  assert  the  right  to  payment  and  de- 
mand it,  were,  and  had  been  for  many  years, 
officers,  directors,  and  employes  of  the  other 
company,  to  whose  interest  it  was  to  deny  in- 
debtedness and  resist  payment,  and  the  latter 
company  and  its  directors  and  officers  controll- 
ed a  working  majority  of  the  stock  vote  of  the 
other  corporation.— Delaware  &  H.  Ca  v.  Al- 
bany &  Susquehanna  R.  Co.,  29  S.  Ct  540, 
213  U.  S.  435.  53  L.  Ed.  862. 

^=>207.  Persons   entitled  to   sue  or  de- 
fend. 

See  12  Cent.  Dig.  Corp.  SS  797-805. 

A  corporate  stockholder  cannot  sue  to  set 
aside  the  transactions  of  the  corporate  directors 
unless  he  was  a  stockholder  at  the  time  of  the 
transaction  complained  of,  or  has  since  acquired 
the  stock  by  operation  of  law. — Dimpfel  v.  Ohio 
&,  M.  Ry.  Co.,  110  U.  S.  209,  3  S.  Ct  573,  28 
li.  Ed.  121.  • 

9s»211.   Pleadins* 

See  12  Cent.  Dig.  Corp.  88  814-818.  820,  821.  823.  824. 

In  a  bill  filed  by  two  stockholders  to  correct 
a  mistake  in  a  deed  to  the  corporation,  an  aver- 
ment that  complainants  are  owners  of  a  ma- 
jority of  the  stock,  but  without  any  statement 
as  to  where  or  how  they  became  such,  or  wheth- 
er they  were  such  at  the  time  the  matter  com- 
plained of  occurred,  or  became  stockholders  aft- 
erwards, is  not  a  sufficient  averment  of  their 
.relation  to  the  corporation,  or  of  their  interest  in 
the  subject  of  the  suit,  to  enable  them  to  bring 
the  suit  in  their  own  names,  where  it  appears 
that,  though  the  corporation  has  expired  by  limi- 
tation, it  still  exists  for  the  purpose  of  winding 
up,  and  that,  though  most  of  the  directors  are 
dead,  one  of  them  survives,  and  that  no  applica- 
tion has  been  made  to  him  to  bring  the  suit, 
nor  any  effort  to  call  together  the  stockholders, 
or  to  obtain  any  united  action  in  asserting  this 
claim.— Taylor  v.  Holmes,  127  U.  S.  489.  8  S. 
Ct.  1192,  32  L.  Ed.  179. 

A  bill  by  stockholders  of  a  railroad  com- 
pany to  enjoin  it  from  complying  with  a  stat- 
ute relating  to  rates  sufficiently  sets  out  the 
reason  for  their  commencing  it  and  making  the 
company  a  party  defendant  by  alleging  that 
they  had  demanded  of  the  corporate  officers 
that  they  refuse  obedience  to  the  statute,  and 
should  institute  suits  to  prevent  its  enforce- 
ment, but  that  the  company  and  its  officers  had 
positively  refused  to  do  so,  not  because  they 
considered  the  rates  just,  or  that  they  would 
not  be  confiscatory,  but  because  of  the  severity 
of  the  penalties  provided  for  violation  of  the 
statute,  to  the  ruinous  consequences  of  which 
they  would  not  subject  themselves,  and  which 
no  action  by  themselves,  their  stockholders,  or 
directors  could  avoid.— -Ex  parte  Young,  28  S. 
Ct.  441,  209  U.  S.  123,  52  L.  Ed.  714,  13  L. 
R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764. 

A  majority  stockholder  seeking  to  restrain 
the  corporation  from  complying  with  a  state 
statute  and  to  enjoin  the  state  officers  from  en- 
forcing its  provisions,  does  not  comply  with  eq- 
uity rule  27  by  merely  alleging  that  the  corpo- 


rate  officers  will  comply  with  the  statute  through 
fear  of  its  penalties.— Wathen  v.  Jackson  Oil  & 
Refining  Co.,  35  S.  Ct  225,  235  U,  S-  635,  59 
L.  Ed.  395. 

(D)  LIABILITY  FOR  CORPORATE  DEBTS 

AND  ACTS. 

Impairing  .obligation  of  contract,  see  Constitu- 
tional Law,  ^=>129,  154. 

Limitation  of  action  to  enforce  liability,  see 
Limitation  of  Actions,  ^ss>2,  58. 

Pendency  of  bankruptcy  proceedings  against  cor- 
poration defense  in  action  to  enforce  liabil- 
ity, see  Bankruptcy,  ^=»211. 

Self-executing  constitutional  provisions,  see  Con- 
stitutional Law,  ^=>34. 

State   laws   as   rules   for   decisions   in   federal 

'    courts,  see  Courts,  ^S9363. 

Stockholders  of  banks,  see  Banks  and  Banking, 
«©=>46-48,  247-250. 

^^215.  Hatnre  and  srouiads  in  general. 

See  12  Cent.  Dig.  Corp.  88  826-828,  845-848.  862.  854. 

The  liability  of  a  stockholder  to  an  addi- 
tional amount  equal  to  his  stock,  though  creat- 
ed by  statute,  is  contractual  in  its  nature, 
where  the  parties  voluntarily  form  a  corporation 
under  such  statute.  Judgment  83  F.  288,  28 
C.  C.  A.  404,  affirmed.— Whitman  v.  National 
Bank  of  Oxford,  20  S.  Ct  477,  176  U.  S.  559. 
44  L.  Ed.  587. 

Inability  of  a  principal  debtor,  not  that  of 
surety,  is  imposed  on  stockholders  of  a  corpo- 
ration doing  business  in  California,  by  Civ.  Code 
Cal.  §  322.— Thomas  v.  Matthiessen,  34  S.  Ct. 
312,  232  U.  S.  221,  58  L.  Ed.  577,  reversing 
judgment  192  F.  495,  113  C.  C.  A.  101. 

^=:»216.  Wliat  law  Kovema. 

See  12  Cent  Dig.  Corp.  88  829-884. 

As  no  one  of  the  Pacific  Railroad  acts  con- 
tains any  clause  imposing  upon  the  stockholders 
of  a  corporation  receiving  subsidy  bonds  person- 
al responsibility  for  any  debt  due  the  Unifed 
States  from  such  corporation  by  jeason  of  its 
failure  to  pay  those  bonds  at  maturity,  and  as 
they  disclose  an  intention  on  the  part  of  con- 
gress to  grant  national  aid  to  the  corporations 
named  upon  terms  and  conditions  applicable 
alike  to  all  of  such  corporations,  it  cannot  be 
presumed  that  congress  intended  that  the  stock- 
holders of  the  California  corporations  which  re- 
ceived such  bonds  should  be  individually  liable 
under  the  corporation  law  of  that  state. — United 
States  V.  Stanford,  161  U.  S.  412,  16  S,  Ct  576, 
40  L.  Ed.  751. 

California  stockholders  in  a  Colorado  corpo- 
ration, whose  charter  specified  that  one  pur- 
pose of  the  incorporation  was  the  transaction  of 
business  by  the  corporation  in  California,  must 
be  deemed  to  have  contracted  with  reference  to 
the  provisions  of  Civ.  Code  Cal.  |  322,  imposing 
the  same  personal  liability  upon  stockholders  of 
foreign  corporations  doing  business  within  the 
state  as  upon  stockholders  in  domestic  corpora- 
tions, and  are  bound  thereby,  so  far,  at  least,  as 
such  liability  arises  from  the  corporate  business 
carried  on  in  California.— Pinney  v.  Nelson,  22 
S.  Ct  52,  183  U.  S.  144,  46  L.  Ed.  125. 

A  New  York  stockholder  in  an  Arizona  cor^ 
poration,  formed  to  carry  on  business  in  Arizona 
and  California,  who  before  incorporation  signed 
a  writing  expressing  an  intent  to  form  the  cor- 
poration and  acquire  a  site  for  the  building  of  a 
hotel  in  California,  will  be  deemed  to  have  as- 
sented to  be  bound  by  Civ.  Code  Cal.  8  322,  re- 
lating to  the  liability  of  stockholders  for  corpo- 
rate debts.— Thomas  v.  Matthiessen,  34  S.  Ct. 
312,  232  U.  S.  221,  58  L.  Ed.  57*.  reversing 
judgment  192  F.  495,  113  a  a  A.  lOL 
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^=>217.  CoBstitiitloBal  and  statutory 
proriflions. 

flee  12  Cent  Dig.  Corp.  89  835-844. 

Obligations  which  a  corporation  had  no  right 
to  incur  because  ultra  Tires  are  not  dues  from 
the  corporation,  within  the  n>eaning  of  Const 
Kan.  art.  12,  §  2,  providing  that  "dues  from  cor- 
porations shall  be  secured  by  individual  liability 
of  the  stockholders,"  although  the  corporation 
may  be  estopped  from  denying  the  validity  of 
such  obligation.  Judgment  105  F.  224.  44  C.  C. 
A,  456,  affirmed.— Ward  v.  Joslin,  22  S.  Ct  807, 
186  U.  S.  142.  46  L.  Ed.  1093. 

Gen.  St  Fla.  1906,  |  2677,  as  amended  by 
Laws  Fla.  1909,  c.  5892,  providing  for  execution 
against  stockholder  for  unpaid  subscription  with- 
out notice,  he  having  the  right  to  contest  fact  of 
ownership  or  of  unpaid  subscription,  and  to  re- 
lief under  provisions  of  sections  1624  and  1625, 
for  testing  legality  of  execution  after  issuance, 
Jield  invalid.— Coe  v.  Armour  Fertilizer  Works, 
36  S.  Ct.  625,  237  U.  S.  413,  59  L.  Ed.  1027, 
reversing  judgment  Armour  Fertilizer  Works  v. 
Parrish  Vegetable  &  Fruit  Co.,  58  So.  231,  63 
Fla.  64. 

^=:>219.   Corporation  inonrrias  liability. 

S«e  12  Cent  Dig.  Corp.  8S  843.  894.  896. 

A  domestic  corporation,  formed  for  the 
purchase  of  the  capital  stock,  evidences  of  in- 
debtedness, and  assets  of  another  domestic  cor- 
poration, and  for  the  further  purpose  of  manu- 
facturing and  selling  implements  and  machin- 
ery, is  one  organized  for  a  purpose  other  than 
that  of  carrying  on  any  kind  of  manufacturing 
or  mechanical  business,  and  is  therefore  not 
within  the  exception  as  to  the  liability  of  stock- 
holders made  by  Const.  Minn.  art.  10,  $  3,  in 
favor  of  corporations  of  that  kind. — Bernheimer 
V.  Converse,  27  S.  Ct  755,  206  U.  S.  516.  51 
L,  Ed.  1163. 

^=:>228.  Partieipatioii  in  nnanthorised 
or  irronsfnl  acts  of  corpora- 
tion. 

866  12  Cent  Dig.   Corp.  SS  861-868. 

Where  patentee  has  conveyed  his  patents  to 
his  partner  in  trust,  and  the  latter  has  fraudu- 
lently transferred  them  to  another  partnership, 
of  which  he  is  a  member,  and  they  have  come 
into  the  hands  of  a  corporation  by  other  convey- 
ances, the  patentee  cannot  maintain  a  bill  in 
equity  against  the  individual  stockholders  of  the 
corporation  for  **fraud"  and  "conspiracy,"  sim- 
ply because  at  the  time  of  the  purchase  they 
knew  of  plaintiffs  claim,  and  took  no  steps  to 
protect  his  interest  If  the  suit  is  for  an  account- 
ing and  an  injunction  against  the  further  use  of 
the  invention,  the  proceeding  should  be  against 
the  corporation.— Ainbler  v.  Choteau,  107  U.  S. 
586,  1  S.  Ct  556,  27  L.  Ed.  322. 

^=>226.  Extent  of  liability  on  snbserip* 
tion  to  stock. 

866  12  Cent  Dig.  Corp.  §8  874-886.  889-892.  951. 


^—'  Unpaid   subscriptions. 
See  12  Cent  Dig.  Corp.  Sfi  874.  878. 

The  fact  that  the  court  in  which  a  suit  by 
the  creditors  of  an  insolvent  corporation  was 
originally  brought  ordered  a  stock  assessment  for 
the  benefit  of  creditors  for  only  part  of  the  un- 
paid subscriptions,  without  expressly  reserving 
the  right  to  call  for  the  balance,  does  not  prevent 
a  court  of  competent  jurisdiction,  to  which  the 
cause  is  afterwards  removed,  from  making  such 
call—Glenn  v.  Liggett,  135  U.  S.  533,  10  S.  Ct 
867,  34  li.  Ed.  262.  reversing  judgment  (C.  C.) 
Same  v.  Priest,  28  F.  907. 

Though  the  president  and  directors  individ- 
ually may  not  have  been  parties  to  the  suit,  yet 
the  corporation,  which  was  a  party,  sufficiently 


represented  them  In  their  official  capacl^  to  con- 
stitute a  compliance  with  the  statute  of  Virgin- 
ia and  the  contract  of  subscription,  providing 
that  unpaid  subscriptions  can  be  called  for  only 
through  the  president  and  directors.— Id. 

^=>232.  ^^  Stock  issned  for  nnantbor* 
ised  or  insnfilcient  considera- 
tion. 

See  12  Cent.  Dig.  Corp.  81  879,  880,  888.  884.  967. 

Where  the  charter  of  a  corporation  author- 
izes shareholders  to  pay  their  subscriptions  in 
property  instead  of  cash,  a  creditor  of  the  cor- 
poration cannot  maintain  a  bill  to  compel  the 
shareholders  to  pay  the  amount  of  ^heir  sub- 
scription, if  it  appears  that  the  stock  has  oeen 
fully  paid  up  in  property,  at  an  honest  and  fair 
valuation,  though  by  reason  of  subsequent  events 
the  property  has  depreciated,  and  no  longer  rep- 
resents the  face  value  of  the  stock.— Coit  v. 
North  Carolina  Gold  Amalgamating  Co.,  110 
U.  S.  343,  7  S.  Ct  231,  30  L.  Ed.  420. 

Where  the  lands  conveyed  to  the  trustee  are 
subsequently  reconveyed  by  him  to  the  original 
owners,  a  creditor  of  the  corporation,  who  was 
also  a  stockholder  and  consented  to  such  recon- 
veyance, has  no  right  of  action  against  a  stock- 
holder on  the  ground  that  the  lands  retained 
their  trust  character  after  such  reconveyance- 
Bank  of  Ft  Madison  v.  Alden,  129  U.  S.  372,  9 
S.  Ct.  332,  32  L.  Ed.  725. 

A  number  of  persons  owning  timber  lands 
formed  a  corporation  for  the  manufacture  and 
sale  of  lumber,  and  the  lands  were  conveyed  to 
a  trustee  for  the  benefit  of  the  corporation,  ac- 
cording to  an  agreement  by  which  each  member 
was  to  receive  stock  in  proportion  to  his  indi- 
vidual interest  in  the  lands,  the  trustee  accept- 
ing such  lands  in  full  payment  of  the  shares  is- 
sued. Heldt  that  a  creditor  of  the  corporation 
having  full  knowledge  of  the  facts  could  not  en- 
force a  liability  against  a  stockholder  on  the 
ground  that  the  land  conveyed  by  him  was  worth 
much  less  than  the  stock  received  therefor,  and 
that  therefore  he  was  indebted  to  the  corpora- 
tion.— Id. 

A  creditor  who  in  good  faith  takes  from  an 
insolvent  corporation  its  stock,  which  is  wholly 
worthless,  cannot  be  held  liable  to  other  credi- 
tors for  the  difference  between  the  price  for  which 
he  took  the  stock  and  its  face  value,  under  Re- 
vision Iowa,  1860,  tit.  10.  c.  52,  making  stock-, 
holders  of  a  corporation  liable  to  creditors  for 
the  amount  of  the  unpaid  installments  on  the 
stock  owned  by  them.— Clark  v.  Bever,  139  U.  S. 
96,  11  S.  Ct  468,  35  L.  Ed.  88,  affirming  judg- 
ment (C.  C.)  31  F.  670. 

An  active  corporation,  for  the  purpose  of 
paying  its  debts,  and  obtaining  money  to  prose- 
cute its  business,  issued  bonds;  but,  finding  it 
impossible  to  negotiate  them,  it  issued  shares  of 
capital  stock  in  an  amount  equaling  the  par  val- 
ue of  the  bonds  as  an' additional  inducement  to 
their  purchase.  Heldy  that  persons  who  pur- 
chased the  bonds  and  stock  at  a  price  fairly  rep- 
resenting their  market  value,  without  any  unfair 
dealing  on  the  part  of  any  one  connected  with 
the  transaction,  could  not  be  called  upon  to  re- 
spond for  the  par  value  of  the  stock,  at  the  suit 
of  the  creditors  of  the  corporation.— Handley  v. 
Stntz,  139  U.  S.  417,  11  S.  Ct.  530,  35  L.  Ed. 
227,  reversing  decree  (C.  C.)  Stutz  v.  Handley, 
41  F.  531. 

Where  a  partnership  was  incorporated  after 
having  been  in  operation  but  one  year,  and,  in 
estimating  its  property  conveyed  to  the  corpora- 
tion, the  profits  were  inflated,  and  an  expert  ac- 
countant afterwards  found  the  actual  amount  of 
such  profits,  such  amount  was  properly  allowed 
in  computing  the  balance  due  on  stock  subscrip- 
tions of  the  members  of  the  firm  in  a  subsequent 
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action  thereon  by  creditors.— Camden  t.  Stuart, 
144  U.  S.  104, 12  S.  Ct.  585.  36  L.  Ed.  863. 

Where  a  corporation  was  formed  by  the 
members  of  a  firm,  and  the  value  of  the  proper- 
ty turned  over  was  greatly  inflated,  no  allow- 
ance should  be  made  for  the  experience  or  good 
will  of  the  partners^  or  for  their  trouble  or  loss 
of  time,  in  determining  the  baLance  due  on  their 
subscriptions,  in  an  action  by  corporate  cred- 
itors to  enforce  the  same.— Id. 

Defendant  H.  agreed  with  complainants, 
his  creditors,  to  extend  and  improve  a  railroad 
owned  by  him;  to  organize  a  railway  company, 
and  transfer  to  it  such  railroad;  to- cause  the 
company  so  formed  to  issue  bonds,  and  to  de- 
liver a  certain  amount  thereof  to  complainants 
in  payment  of  their  respective  claims  against 
him.  In  pursuance  of  such  agreement,  H.,  with 
others,  orgai)ized  a  railway  corporation;  he 
subscribing  for  a  large  number  of  shares,  and 
the  others,  persons  in  his  employ,  and  acting 
under  his  direction  and  control,  subscribing  for 
one  share  each.  At  a  meeting  held  by  them 
immediately  thereafter,  a  board  of  directors, 
consisting  of  all  of  them  except  H.  and  another, 
was  elected,  and  at  the  same  meeting  H.  pro- 
posed to  sell  his  said  railroad  to  the  corporation 
for  a  sum  grossly  in  excess  of  its  value,  pay- 
able in  the  bonds  and  stock  of  the  company,  in- 
cluding the  subscriptions  previously  made.  The 
proposition  was  unanimously  accepted  by  the 
directors,  and  their  action  was  subsequently 
ratified  by  the  stockholders.  After  the  issue  of 
such  bonds  and  stock  to  him,  U.  transferred 
the  stipulated  amount  of  bonds  to  complainants, 
who  were  ignorant  of  the  facts  relating  to  such 
organization  and  sale.  Complainants  thereafter 
recovered  judgments  on  the  bonds  against  the 
corporation,  executions  thereon  were  returned 
unsatisfied,  and  the  company  became  insolvent 
and  abandoned  action  under  its  charter.  Held, 
that  the  overvaluation  of  the  property  so  trans- 
ferred by  H.  in  pretended  payment  of  the  sub- 
scriptions to  stock,  taken  in  connection  with 
the  other  facts,  clearly  established  such  a  case 
of  fraud  as  entitled  complainants  to  enforce, 
from  the  estate  assigned  by  H.  for  benefit  of 
his  creditors,  actual  payment  for  the  stock  is- 
sued to  him,  and  also  for  that  issued  to  an- 
other person  for  his  use  and  benefit. — Lloyd  v. 
Preston.  146  U.  S.  630,  13  S.  Ct.  131,  ^6  L.  Ed. 
IIIL 

Complainants  did  not  agree  or  understand 
that  the  subscriptions  to  the  stock  were  to  be 
paid  by  the  transfer  of  the  property,  but  under- 
stood that  the  stockholders  were  to  be  liable, 
as  the  law  of  the  state  provided,  for  full  pay- 
ment in  money  or  its  equivalent,  and,  in  addi- 
tion, for  an  equal  amount  individually ;  and 
they  had  no  knowledge  of  or  complicity  in  the 
illegal  organization.  Held,  that  they  were  not 
estopped  from  alleging,  as  judgment  creditors  of 
the  company,  that  its  capital  stock  was  not  ade- 
quately and  actually  paid  up. — Id. 

^=»233.  «—  Increase  of  stock. 

See  12  Cent  Dig.  Corp-  S9  889,  890. 

Where,  upon  the  purchase  of  additional 
property,  the  capital  of  a  corporation  is  in- 
creased by  the  issue  to  the  stockholders,  upon 
the  surrender  of  their  old  certificates,  of  new 
stock  to  a  much  greater  extent  than  the  cost  or 
value  of  the  additional  property,  the  stockholder 
cannot  be  held  individually  liable  upon  the  stock 
issued,  at  the  suit  of  a  creditor  who  was  cog- 
nizant of  the  whole  transaction,  and  acquiesced 
in  it— Coit  v.  North  Carolina  Gold  Amwgamat- 
ing  Co..  119  U.  S.  343,  7  S.  Ct  231,  30  L.  Ed. 
420. 

Where  the  charter  of  a  corporation  empow- 
ers it  to  increase  its  capital  stock  to  the  pre- 
cise amount  fixed  at  a  stockholders*  meeting, 
subscribers  ^  to  such  increased  stock  arc  estop- 
ped, as  against  creditors  of  the  corporation  who 
acted  without  fault,  believing  the  increase  to 
have  been  lawfully  made,  from  asserting  that 
the  increased  issue  of  stock  is  invalid  because 


the  amendment  of  the  charter  authorizing  such 
increase  was  never  recorded  or  published,  ai 
required  by  Gen.  St  Ky.  c.  56,  §§  5,  6 ;  section 
18  of  the  same  chapter  further  providing  that 
"no  persons  acting  as  a  corporation  under  the 
provisions  of  this  act  shall  be  permitted  to  set 
up  or  rely  upon  the  want  of  a  legal  organiza- 
tion as  a  defense  to  an  action  brought  against 
them  as  a  corporation."— Handley  v.  Stutz,  139 
U.  S.  417,  11  S.  Ct.  530,  35  L.  Ed.  227,  revers- 
ing decree  (C.  C.)  Stutz  v.  Handley.  41  P.  631. 

The  stockholders  of  a  corporation,  who  vot- 
ed to  increase  the  capital  stock  800  snares,  and 
then  distributed  among  themselves  300  of  those 
shares,  without  anv  consideration,  must,  at  the 
suit  01  creditors  of  the  corporation,  which  has 
become  insolvent,  respond  for  the  par  value  of 
the  shares,  though  they  never  expressly  agreed 
to  pay  for  the  same,  and  though  the  stock  is 
expressly  declared  to  be  fully  paid,  and  free 
from  all  claims  or  demands  on  the  part  of  the 
corporation. — Id. 

One  of  the  original  stockholders  of  a  corpo- 
ration, who  knew  of  the  contemplated  increase 
of  the  capital  stocky  and  who  authorized  an 
agent  to  represent  him  in  all  matters  connect- 
ed therewith,  cannot  repudiate  his  agent's  act 
in  receiving  a  proportionate  share  of  the  in- 
creased stock  distributed  to  him  by  virtue  of 
his  ownership  of  the  original  stock. — Id. 

Creditors  of  a  corporation  are  presumed  to 
have  trusted  it  on  the  faith  of  an  increase  in 
the  capital  stock  from  the  time  it  was  voted; 
and  the  fact  that  the  subscribers  did  not  re- 
ceive it  until  after  the  debts  were  contracted 
will  not  relieve  them  from  liability. — Id. 

# 

^s»235.  Eitteiit  of   additional  statntorj 
liabUity. 

See  12  Cent  Dig.  Corp.  Sf  882.  893-906. 

a 

A  partnership  was  converted  into  a  corpo- 
ration with  a  capital  •  stock  of  $150,000,  the 
certificate  of  incorporation  reciting  that  $50,000 
had  been  paid  in.  All  the  partnership  assets 
were  turned  over,  and  immediately  afterwards  a 
call  was  made  by  the  directors  for  a  stock  pay- 
ment for  $4,000,  the  resolution  declaring  that 
the  payment  by  the  stockholders  of  their  respec- 
tive proportions  thereof  would  be  in  full  pay- 
ment of  the  entire  capital  stock.  Held,  that 
this  resolution  was  not  conclusive  as  against 
creditors,  and  upon  the  failure  of  the  corpora- 
tion, the  stockholders  were  liable  for  any  bal- 
ance not  actually  paid  in,  in  cash  or  its  equiva- 
lent—Camden  V.  Stuart,  144  U.  S.  104,  12  S. 
Ct  585,  36  L.  Ed.  363. 

^=>236.  Debts     to    whiob    liability    ox- 
tends. 

See  12  Cent  Dig.  Corp.  SS  907-933. 

^=>237.  »^  Corporate  debts  in  s^neral. 

See  12  Cent.  Dig.  Corp.  S9  907-910.  914-918,  923-929, 
931-933. 

It  is  error  to  charge  stockholders,  in  en- 
forcing their  personal  liability,  with  claims  of 
persons  who  failed  to  appear  and  prove  their 
claims.— Richmond  v.  Irons,  121  U.  S.  27,  7 
S.  Ct.  788,  30  L.  Ed.  864,  affirming  decree  (C. 
C.)  Irons  V.  Manufacturers'  Nat  Bank,  27  F. 
591. 

^=»240.  Persona  entitled  to  enf oreo  11a* 
bility. 

See  12  Cent  Dig.  Corp.  8S  934-942.  1099-1100^ 

The  receiver  of  the  assets  of  a  corporation 
is  not  authorized  to  maintain  an  action  to  en- 
force the  liability  of  a  stockholder,  by  Gen.  St 
Kan.  1868,  8§  32,  44,  since  that  act  made  the 
liability  of  the  stockholder,  not  an  asset  of  the 
corporation,  but  an  asset  which  a  creditor  of 
the  corporation  alone  could  recover  for  his  in- 
dividual benefit  to  the  extent  required  to  pay 
a  judgment  obtained  bv  him  against  the  corpo- 
ration.—Evans  V.  Nellis,  23  S.  Ct  74,  187  U. 
S.  271.  47  L.  Ed.  173. 


r 


[Sup.Ct.Dts.~Pace  611]' 


CORPORATIONS,  V  (D) 


^=»241.  Persons  liable. 

See  12  Cent.  Dis.  Corp.  K  94S,  950.  952-979. 

^»241H.  ^-«  Membem  in  seneral. 

See  12  Cent.  Dig.  Corp.  S9  943.  944. 

After  certain  negotiable  bonds  of  a  private 
corporation  had  been  pledged  by  the  owner 
thereof  to  secure  a  pre-existing  debt,  the 
pledgor  was  adjudged  a  bankrupt.  The  pledgee 
took  the  bonds  without  notice  of  any  equities 
existing  between  the  pledgor  and  the  obligor. 
After  the  adjudication  m  bankruptcy,  the 
pledgee  of  the  bonds  and  the  assignee  in  bank- 
ruptcy entered  into  an  agreement  by  which  the 
pledgee  was  to  be  paid  a  sum  of  money,  and 
be  allowed  to  retain  the  bonds  in  discharge  of 
his  debt,  and  he  was  to  indemnify  the  assignee 
against  any  loss  on  account  of  stock  of  the  cor- 
poration held  by  the  pledgor.  Heldt  that  the 
pledgee  did  not  agree  to  become  a  stockholder 
in  the  corporation  or  to  indemnify  the  pledgor 
against  his  individual  liability  as  a  stockholder, 
and,  the  assignee  in  bankruptcy  having  never 
accepted  the  stock,  or  consented  to  become  a 
stockholder,  neither  tlie  assignee  nor  the  assets 
in  his  hands  became  subject  to  the  individual 
liability  of  a  stockholder,  and  no  liability  Was 
imposed  on  the  pledgee  b;r  reason  of  the  con- 
tract of  indemnity. — ^American  File  Co.  v.  Gar- 
rett. 110  U.  S.  288,  4  S.  Ot.  90,  28  L.  Ed.  149. 

In  an  action  by  a  trustee  under  an  assign- 
ment from  an  insolvent  corporation  to  recover 
an  assessment  on  its  stock,  a  finding  that  de- 
fendant never  subscribed  for  the  shares,  and 
was  not  liable  to  pay  the  assessment,  is  con- 
clusive in  defendant's  favor  and  the  question  of 
the  effect  of  a  discharge  in  bankruptcy  i's  whol- 
ly immaterial.— Glenn  v.  Sumner,  132  U.  S. 
152,  10  S.  Ot.  41,  33  li.  Ed.  301. 


^^  Holders  or  owners  of  stoek. 

See  12  Cent.   Dig.   Corp.  9ft  943,  944,    946-950.   952- 
959.    974.    975,    979. 

1  Wag.  St  c.  37,  art  1,  §  22,  provides  that, 
upon  the  dissolution  of  a  corporation  leaving 
debts  unpaid,  the  stockholders  shall  be  liable 
therefor  m  an  action  in  which  the  company 
need  not  be  joined.  Id.  art.  2,  §  9,  provides 
that  no  person  holding  stock  as  collateral  se- 
curity shall  be  personally  liable  thereon,  but 
the  pledgor  thereof  shall  be  considered  as  hold- 
ing the  same.  Held,  that  stock  pledged  to  a 
creditor  by  the  corporation  itself  is  within  the 
exemption :  that,  though  the  certificates  are  ab- 
solute in  form,  parol  evidence  is  admissible  to 
show  the  real  nature  of  the  transaction;  and 
that  the  creditor  is  not  estopped  from  claiming 
the  exemption  by  being  represented  and  voting 
at  stockholders'  meetings.— iBurgess  v.  Seligman, 
107  U.  S.  20,  2  S.  Ct.  10,  27  L.  Ed.  359. 

The  capital  stock  of  an  insolvent  corpora- 
tion is  part  of  its  assets,  and,  when  issued,  the 
creditors  have  a  right  to  assume  that  it  is  paid 
up,  or,  if  unpaid,  that  a  court  of  equity  may 
require  its  payment;  and,  where  stock  which 
purports  to  be  fully  paid  up  has  been  issued  to 
a  person  in  consideration  only  of  his  influence, 
a  claim  of  such  person  against  the  corporation, 
amounting  to  only  half  of  the  face  of  such 
stock,  is  not  entitled  to  priority  over  that  of 
any  bona  fide  creditor,  whether  secured  or  un- 
secured.—Washburn  V.  Green,  133  U.  S.  30,  10 
S.  Ct.  280,  33  L.  Ed.  516. 

The  mere  fact  that  a  railroad  company, 
after  adequately  compensating  contractors  for 
the  construction  of  its  road  by  the  delivery  of 
its  first  mortgage  bonds,  issued  to  them,  in  ad- 
dition, shares  of  its  stock  to  a  large  amount, 
does  not  enable  a  creditor  of  the  company,  which 
has  since  become  insolvent,  to  subject  to  his 
claim,  as  unpaid  subscriptions,  the  shares  of 
stock  held  by  the  contractors,  unless  he  affirm- 
atively shows  that  such  stock,  when  delivered, 
had   a   substantial  value ;    and  general  allega- 


tions in  his  bill  that  the  issue  of  the  stock 
to  the  contractors  was  '^colorable,"  and  a 
"bifeach  of  trust,"  and  a  scheme  by  which  they 
were  to  get  stock  without  paying  for  it,  are  in- 
sufficient—Fogg V.  Blair,  139  U.  S.  118,  11 
S.  Ct.  476,  35  L.  Ed.  104. 

Under  the  Ohio  statute  providing  that  the 
term  "stockholder"  shall  apply  to  an  eqtdtable 
owner,  though  the  stock  appears  on  the  books 
in  the^  name  of  another,  one  for  whose  benefit 
stock  is  sold  by  another  is  subject  to  the  same 
liability  for  corporate  debts  as  one  holding 
stock  in  his  own  name.— Lloyd  v.  Preston,  146 
U.  S.  630,  13  S.  Ct.  131,  36  L.  Eld.  1111. 

^^844.  ^-«  Elfeot  of  transfers  of  atook. 

See  12  Cent  Dig.  Corp.  8S  960-977. 

Code  Va.  1860,  c.  67,  tit  18,  §  24,  provides 
that  on  any  assignment  of  corporate  stock  '*the 
assignee  and  assignor  shall  each  be  liable  for 
any  installments  which  may  have  accrued,  or 
which  may  thereafter  accrue."  Id.  {  25,  pro- 
vides that  "a  person  in  whose  name  shares  of 
stock  stand  on  the  books  of  a  company  shall  be 
deemed  the  owner  thereof,  as  regards  the  com- 
pany." A  company's  stock. ledger  showed  that 
five  certificates  of  50  shares  each  were  issued 
in  defendant's  name.  He  testified  that  he  trans- 
ferred three  of  these  certificates  to  third  per- 
sons, hut  they  failed  to  have  them  transferred 
to  their  own  names  on  the  books.  Of  the  re- 
maining 100  shares,  he  transferred  50  to  other 
persons,  the  transfer  being  made  on  the  books. 
Held  that,  as  to  creditors,  he  still  remained  the 
owner  of  200  shares,  and  was  properly  assessed 
on  250.— Hawkins  v.  Glenn,  131  U.  S.  319,  9 
S.  Ct  739,  33  L.  Ed.  184. 

The  authority  of  the  Minnesota  courts  un- 
der. Rev.  Laws  Minn.  1905,  f§  3184-^190,  re- 
lating to  the  liability  of  stockholders  for  cor- 
porate debts,  is  not  confined  to  proceedings  to 
assess  existing  stockholders,  in  view  of  the  pro- 
vision making  it  applicable  to  liability  on  shares 
at  any  time  held  or  owned  by  such  stockhold- 
ers.—Selig  V.  Hamilton,  34  S.  Ct.  926,  234  U. 
S.  652,  58  L.  Ed.  1518,  affirming  judgment 
(D.  C.)  Hamilton  v.  Selig.  195  F.  153. 

A  nonresident  former  stockholder  in  a  do- 
mestic corporation  is  not  denied  rights  under 
the  federal  Constitution  by  Rev.  Laws  Minn. 
1905,  {S  3184-3190,  relating  to  liability  of 
stockholders  for  corporate  debts,  because  be 
may  be  assessed  for  debts  antedating  the  trans- 
fer, in  proceedings  of  which  he  is  notified  only 
by  publication  and  mailing  of  notice  and  is 
represented  by  the  corporation. — Id. 

^=>248.   Payment  or  aatlsfaotion  of  lia- 
bility. 

See  12  Cent.  Dig.  Corp.  9S  998-lOQL 

A  subscriber  for  stock  in  a  corporation  of- 
fered, while  the  company  was  solvent,  to  pay 
for  his  stock,  but  the  company  refused  to  re- 
ceive the  money  or  to  issue  the  stock  to  him. 
The  stockholder,  however,  took  no  action  to  ab- 
solve himself  from  his  subscription  cpntract, 
but  continued  active  in  the  company's  business 
until  it  became  insolvent  and  embarrassed. 
Held,  that  the  offer  and  its  refusal  constituted 
no  defense  to  an  action  by  the  assignee  of  the 
corporation  to  recover  on  the  subscription. — 
Potts  v.  Wallace,  146  U.  S.  689,  13  S.  Ct  196, 
36  L.  Ed.  1135. 

^=»251.  Amendment  or  repeal  of  statute 
imposins  liability. 

See  12  Cent  Dig.  Corp.  SS  1013-1015. 

The  grant  to  a  consolidated  railroad  com- 
pany, by  Sp.  Laws  Minn.  1881,  c.  113,  of  the 
franchises,  exemptions,  and  immunities  of  the 
older  company,  does  not  include  the  exemption 
which  the  stockholders  of  the  earlier  company 
were  given  by  mere  implication,  without  any 
express    provision    therefor,    even   if   such    ex- 


This  Disost  i«  compiled  on  tbe  Key-Number  System*   For  ezplamatioii«  see  pace  iii* 


<8=»259 


CORPORATIONS,  V  (D) 


[Sup.Ct  Dig.— Pace  692] 


emption  could  be  granted  by  the  legislature  un- 
der the  provision  of  the  state  constitution  of 
1858,  which  imposes  liability  upon  the  share- 
holders of  all  such  corporations.  Judgment 
Gardner  v.  Minneapolis  &  St.  L.  Ry.  Co.,  To 
N.  W.  282.  73  Minn.  517,  affirmed.— Minne- 
apolis &  St.  L.  Ry.  Co.  V.  Gardner,  20  S.  Ct 
656,  177  U.  S.  332,  44  L.  Ed.  783. 

^=>252.   Necessity  of  ezkavstins  remedy 
against  oorporation. 

See  12  Cent  Dig.  Corp.  §9  1016-1023. 

Act  Feb.  17,  1848,  §  24,  providing  that  no 
suit  against  stockholders  for  the  debts  of  the 
company  shall  be  brought  until  execution 
against  the  company  shall  be  returned  unsatis- 
fied, an  adjudication  in  bankruptcy  of  the  com- 
pany makes  an  issue  and  return  of  execution 
unnecessary.— ilash  v.  Conn,  109  U.  S.  371, 
3  S.  Ct.  263,  27  L.  Ed.  966;  Adams  v.  Same, 
109  U.  S.  381,  3  S.  Ct.  269,  27  L.  Ed.  970. 

Under  the  Rhode  Island  corporation  act  of 
1847  (Laws  June  Sess.  1847,  p.  30),  providing 
for  the  enforcement  of  the  individual  liability 
of  stockholders  of  manufacturing  corporations 
for  debts  of  the  corporation,  by  bill  in  equity 
or  by  proceedings  on  attachment  or  execution 
against  the  corporation,  or  under  the  act  of 
March  27,  1877,  c.  600,  limiting  the  remedy  to 
a  bill  in  equity  or  an  action  at  law  on  a  judg- 
ment against  the  corporation,  such  liability  can- 
not be  enforced  by  action  at  law  against  a 
stockholder  or  his  executor,  without  previously 
recovering  judgment  against  the  corporation, 
although  the  corporation  is  in  bankruptcy. — 
Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  747, 
7  S.  Ct.  757,  30  L.  Ed.  825. 

A  person  having  a  claim  for  unliquidated 
damages  arising  out  of  fraud  in  a  sale  against 
a  corporation  which  has  sold  its  assets,  dis- 
tributed its  corporate  funds  among  its  stock- 
holders, and  suspended  business,  but  which  has 
not  been  legally  dissolved,  cannot  maintain  a 
suit  in  equity  in  a  federal  court  against  a 
portion  of  the  stockholders  to  subject  to  his 
claim  the  assets  so  received  by  them  without 
first  reducing  to  judgment  his  claim  against 
the  corporation.— Swan  Land  &  Cattle  Co.  v. 
Frank,  148  U.  S.  603,  13  S.  Ct  691,  37  L. 
Ed.  577. 

^=:»253.  Effect  as  asalnst  stookHolder  of 
judsmeat  against  oorporatioa. 

See  12  Cent.  Dig.  Corp.  ftS  1024-1080. 

A  judgment  against  a  corporation,  which 
by  the  laws  of  the  state  in  which  it  is  rendered 
is  binding  on  the  stockholders,  must  be  given 
by  a  court  of  another  state  the  same  conclusive 
effect  against  a  stockholder  who  is  sued  there- 
in; and  the  only  defenses  which  he  can  make 
against  it  are  those  which  he  could  make  in 
the  courts  of  the  state  in  which  it  was  ren- 
dered. Judgment  40  A.  341,  20  R.  I.  466,  re- 
versed.—Hancock  Nat.  Bank  v.  Famum,  20  S. 
Ct.  506,  176  U.  S.  640.  44  L.  Ed.  619. 

A  jud|^ent  against  a  corporation  is  not 
so  conclusive  on  a  stockholder,  in  an  action  to 
enforce  his  individual  liability  for  a  corporate 
obligation  under  the  Kansas  constitution  and 
laws,  as  to  prevent  his  showing  that  because 
such  corporate  obligation  was  ultra  vires  he 
was  not  liable  under  such  constitution  and  laws. 
Judgment  105  F.  224,  44  C.  C.  A  456,  affirmed. 
—Ward  V.  Joslin,  22  S.  Ct.  807,  186  U.  S.  142, 
46  L.  Ed.  1093. 

Full  faith  and  credit  are  not  denied  to  a 
judgment  of  a  Minnesota  court  against  resident 
stockholders  of  a  domestic  corporation,  in  an 
action  to  enforce  their  statutory  liability,  by 
the  judgment  of  a  court  of  another  state,  deny- 
in?  the  right  to  maintain  a  further  action  to 
enforce  such  liability  outside  the  state  of  incor- 
poration, where,  under  the  Minnesota  laws  as 
construed  by  its  courts,  the  only  remedy  pro- 


vided for  the  enforcement  of  the  liability  of 
stockholders  in  domestic  corporations  is  a  suit 
in  equity  in  that  state  by  a  creditor  in  behalf 
of  himself  and  all  other  creditors  against  the 
stockholders  who  can  be  served  with  process. 
Judgment  87  N.  W.  255.  Ill  Wis.  296,  affirmed. 
—Finney  v.  Guy.  23  S.  Ct  558,  189  U.  S.  335, 
47  L.  Ed.  839. 

A  nonresident  notified  only  by  publication 
and  mailing  of  notice  of  proceedings  under  Rev. 
Laws  Minn.  190S,  §§  3184-^190,  relating  to 
liability  of  stockholders  for  corporate  debts,  is 
not  concluded  in  an  action  in  another  jurisdic- 
tion by  the  receiver  against  him  as  stockholder 
on  anjr  issue  as  to  the  transfer  of  his  stock,  but 
may  litigate  the  same.— Selig  v.  Hamilton,  34 
S.  Ct  926,  234  U.  S.  652,  58  L.  Ed.  1518,  af- 
firming judgment  (D.  C.)  Hamilton  v.  Selig,  195 
£ .  153. 

The  determination  of  the  court  on  the  evi- 
dence in  proceedings  under  Rev.  Laws  Minn. 
1905,  §{  3184-^190,  relating  to  the  UabiHty  of 
stockholders  for  corporate  debts,  as  to  the 
amount  of  assessment  to  be  made  on  former 
stockholders  for  debts  while  they  held  the  stock, 
is  conclusive  in  a  suit  by  the  receiver  in  an- 
other jurisdiction  to  recover  the  amount  of  as- 
sessment from  a  former  stockholder  notified  of 
the  original  proceedings  only  by  publication 
and  mailing  of  notice.— Id. 

All  stockholders  liable  for  corporate  debts 
are  embraced  by  an  order  in  proceedings  under 
Rev.  Laws  Minn.  1905,  S§  3184-3190.  to  en- 
force liability  of  stockholders,  where  the  re- 
ceiver's petition  invoked  th€  jurisdiction  of  the 
court  to  make  such  assessment  as  was  necessary 
to  enforce  the  stockholders*  liability  as  to  un- 
paid debts,  and  the  order  of  assessment  included 
every  share  of  capital  stock  and  the  persons 
liable  as  stockholders.— Id. 

A  former  stockholder  in  a  Minnesota  cor- 
poration cannot  resist  recovery  in  an  action  by 
the  receiver  in  another  jurisdiction  to  enforce 
his  liability  under  Rev.  Laws  Minn.  1905,  H 
3184-3190,  for  corporate  debts,  because  no  dis- 
tinct assessment  based  on  debts  antedating  his 
transfer  was  made  when  levying  the  assess- 
ment, but  he  must  look  to  the  court  levying  the 
assessment  for  the  adjustment  of  any  equities 
he  may  have.— Id. 

Competent  evidence  that  there  are  corporate 
debts  unpaid  antedating  the  transfer  of  stock 
by  a  former  stockholder  was  furnished  in  a  suit 
a|^ainst  him  in  a  foreign  jurisdiction  to  enforce 
his  liability  under  Rev.  Laws  Minn.  1905,  H 
3184-3190,  by  decrees  in  Minnesota  determin- 
ing the  amount  of  the  outstanding  claims  and 
when  they  arose. — ^Id. 

^=»256.  Ezeovtioa    asalnst    stoekHolder 
on  judsmeBt  ac^iiut  iNirper** 

tiOlLi 

See  12  Cent  Dig.  Corp.   98  1036-1048. 

Under  Rev.  St  Mo.  1879,  |  736,  authoris- 
ing execution  on  a  judgment  against  a  corpora- 
tion to  be  issued  against  a  stockholder  to  the 
amount  of  the  unpaid  balance  of  his  stock,  up- 
on order  of  court  made  **after  sufficient  notice 
in  writing  to  the  person  sought  to  be  charged," 
and  upon  fundamental  principles  of  jurispru- 
deuce,  an  alleged  stockholder  of  a  Missouri 
corporation,  not  served  with  process  within  the 
state  upon  the  original  writ  in  an  action  against 
the  corporation  in  the  state  court,  is  entitled 
to  legal  notice  and  trial  of  the  issue  wheth- 
er he  is  a  stockholder,  before  he  can  be  charged 
with  personal  liability  as  such;  and  personal 
service  of  the  notice  within  the  jurisdiction 
of  the  court  is  essential  to  support  an  order 
or  judgment  ascertaining  and  establishing  such 
liability,  unless  he  has  voluntarily  appeared  or 
otherwise  waived  his  right  to  such  service. — 
Wilson  V.  Seligman,  144  U.  S.  41,  12  S.  Ct  541. 
m  L.  Ed.  338,  affirming  judgment  (C.  C.)  36  F. 
154. 
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^=»258«  Aetlons   to    enforce  liability. 

See  12  Cent.  Dig.  Corp.  S§  831.  887.  888.  980.  1050- 
1129.  1131.  1133-1140,  1149-1170,  2268.  2272-2274.  2276. 
2277. 

^=s»259.  «—  Hatvre  and  form. 

See  12  Cent.  Dig.  Corp.  9S  1050.  1062-1067.  2272^ 

Under  Const.  Or.  art.  11,  |  3,  providing 
tbat  the  individual  liability  of  stockholders  for 
the  indebtedness  of  the  corporation  shall  be 
limited  to  the  amount  of  their  stock  subscribed 
and  unpaid,  the  remedy  of  the  creditor  to  en- 
force this  liability  is  in  equity,  to  subject  the 
subscriptions  as  a  trust  fund  to  the  debts  of  the 
company. — Patterson  v.  Lynde,  106  U.  S.  619, 
1  S.  Ct.  432,  27  L.  Ed.  266. 

Where  a  patentee  has  conveyed  his  patents 
to  his  partner  in  trust,  and  the  latter  has 
fraudulently  transferred  them  to  another  part- 
nership, of  which  he  is  a  member,  and  they 
have  come  into  the  hands  of  a  corporation  by 
other  conveyances,  the  patentee  cannot  main- 
tain a  bill  in  equity  against  the  individual  stock- 
holders of  the  corporation  for  '*fraud"  and  "con- 
spiracy," simply  because  at  the  time  of  the 
purchase  they  knew  of  plaintilFs  claim,  and 
took  no  steps  to  protect  his  interest.  If  the 
suit  is  for  damages  for  a  fraudulent  conspiracy 
to  cheat  him  out  of  the  profits  of  his  invention, 
the  remedy  is  at  law.— Ambler  v.  Choteau,  107 
C.  S.  586,  1  S.  Ct  556,  27  L.  Ed.  322. 

Inasmuch  as  the  liability  of  the  defendant 
is  fixed,  and  is  not  dependent  upon  the  liabil- 
ity of  other  stockholders,  there  is  no  necessity 
for  a  proceeding  in  equity  bringing  in  other 
stockholders  or  creditors,  but  it  may  be  enforced 
by  an  action  at  law.— Flash  v.  Conn.  109  U.  S. 
371,  3  S.  Ct  263.  27  L.  Ed.  966;  Adams  v. 
Same,  109  U.  S.  381,  3  S.  Ct  269,  27  L.  Ed. 
970. 

Only  the  remedy  given  by  the  statute  creat- 
ing the  liability,  if  the  statute  gives  a  remedy, 
is  ayailable,  whether  the  proceedings  are  taken 
in  the  state  creating  the  corporation  or  else- 
where, and  whether  in  the  state  or  federal 
courts.— Fourth  Nat.  Bank  v.  Franoklyn,  120 
U.  S.  747,  7  S.  Ct  757,  30  L.  Ed.  825. 

Under  Rev.  St  Mo.  1879,  §  736,  giving  judg- 
ment creditors  of  a  corporation  having  no  cor- 
porate property  to  be  levied  on  the  right  to 
issue  execution  against  the  stockholders  for  the 
unpaid  balance  due  on  the  stock,  such  credi- 
tors, without  special  legislative  authority,  can- 
not sue  on  notes  given  by  the  stockholders  to 
the  corporation  for  such  balances. — Hill  v.  Mer- 
chants' Mut  Ins.  Co.,  134  U.  S.  515,  10  S.  Ct 
689,  33  L.  Ed.  994. 

In  Pennsylvania  the  assignee  of  an  insolvent 
corporation  may  maintain  an  action  at  law  to 
recover  the  amount  due  on  a  stock  subscription, 
when  it  appears  that  the  debts  of  the  concern 
exceed  its  entire  assets,  including  the  unpaid 
stock.— Potts  V.  Wallace,  146  U.  S.  689,  13  S. 
Ct  196,  36  L.  Ed.  1135. 

Equity  Is  without  jurisdiction,  on  the 
ground  of  the  prevention  of  a  multiplicity  of 
suits,  of  a  suit  to  enforce  the  statutory  lia- 
bility of  the  stockholders  of  a  foreign  corpora- 
tion, in  which  the  am6unt  demanded  is  the  full 
amount  of  the  par  value  of  the  shares  held  by 
each  defendant  Judgment  106  F.  258,  45  C. 
C.  A.  270.  affirmed.— Hale  v.  AUinson,  23  S.  Ct 
244.  188  U.  S.  56,  47  L.  Ed.  380. 

A  suit  to  enforce  the  statutory  liability  of 
stockholders  in  a  foreign  corporation  cannot  be 
maintained  in  a  court  of  equity  on  the  theory 
that  it  is  an  ancillary  or  auxiliary  proceeulug 
brought  in  aid  of  and  to  enforce  an  equitable 
decree  of  a  court  of  the  state  where  the  cor- 
poration resides  in  a  suit  to  enforce  the  liability 
of  its  stockholders,  where  the  nonresident  stock- 
holders  were   merely  nominal   parties   in   that 


suit,  and  no  judgment  was  rendered  against 
them  because  of  a  want  of  jurisdiction  over 
them.— Id. 


— *  Conditions  precedent. 

See  12  Cent  Dig.  Corp.  SS  1016-1023.  1068-1076.  2268- 
2271. 

Where  the  charter  of  a  corporation  forbids 
it  to  commence  business  until  the  whole  amount 
of  shares  subscribed  is  paid  in,  or  secured  to 
be  paid  on  demand  by  notes  or  mortgages,  and 
a  stockholder  gives  his  notes  on  demand  for  the 
balance  due  from  him,  a  provision  in  the  charter 
that  the  balance  due  on  each  share  shall  be 
subject  to  the  call  of  the  directors  does  not  give 
the  stockholder,  as  between  himself  and  the 
company's  creditors,  the  right  to  withhold  pay- 
ment of  the  balance  until  the  directors  require 
payment. — Hill  v.  Merchants*  Mut.  Ins.  Co.,  134 
U.  S.  515.  10  S.  Ct  589,  33  L.  Ed.  994. 

In  Pennsylvania  the  assignee  of  an  insolvent 
corporation  may  maintain  an  action  at  law  to 
recover  the  amount  due  on  a  stock  subscription, 
when  it  appears  that  the  debts  of  the  concern 
exceed  its  entire  assets,  including  the  unpaid 
stock,  and  in  such  case  no  assessment  is  neces- 
sary to  support  the  suit. — Potts  v.  Wallace.  146 
U.  S.  689,  13  S.  a.  196,  36  L.  Ed.  1135. 

The  remedy  against  a  stockholder  of  an 
insolvent  corporation,  given  to  the  receiver  of 
its  assets  by  Laws  Kan.  1898,  c.  10,  cannot 
be  enforced  until  such  receiver  has  first  br()|ight 
suit  against  the  corporation  and  all  resident 
stockholders,  in  order  to  fix  the  sum  required 
to  pay  the  corporate  debts. — Evans  v.  Nellis, 
23  S.  Ct  74.  187  U.  S.  271.  47  L.  Ed.  178. 

^=>262.  »—  Defenses. 

See  12  Cent  Dig.  Corp.  8<  1076-1083.  2272. 

An  insolvent  corporation,  by  resolution  of 
its  directors,  authorized  its  president  to  make  a 
deed  of  assignment  of  all  the  corporate  property 
without  preferences.  A  few  days  later  a  resolu- 
tion was  passed  by  the  directors  and  stock- 
holders, directing  the  president  to  execute  a 
mortgage  to  one  of  the  directors,  and  also  as- 
sign to  him  a  leasehold  and  other  property,  as 
security  for  money  advanced,  and  then  to  make 
the  assignment  according  to  the  original  resolu- 
tion. The  president,  however,  afterwards  made 
the  assignment  without  executing  these  securi- 
ties. Thereafter  the  directors  passed  a  resolu- 
tion repudiating  the  assignment,  and  declaring 
it  a  fraud  upon  the  stockholders;  but  no  effort 
was  made  to  prevent  the  assignment  from  tak- 
ing effect,  and  no  notice  was  given  to  the  as- 
signee of  this  attempt  of  the  directors  to  have 
one  of  their  number  preferred,  and  the  assignee 
was  allowed  to  proceed  in  the  execution  of  his 
trust.  Held,  that  a  stockholder  who  was  sued 
by  the  assignee  for  the  amount  due  on  his  stock 
could  not  set  up  as  a  defense  the  abortive  at- 
tempt to  prefer  the  director.— Potts  v.  Wallace, 
146  U.  S.  689,  13  S.  Ct.  196,  36  L.  Ed.  1135. 

An  order  of  a  court  making  a  "call  or  as- 
sessment" upon  all  stockholders  of  a  corpora- 
tion who  have  not  paid  their  shares  in  full,  is 
merely  such  a  call  as  the  directors  might  have 
made  before  the  matter  was  brought  within 
the  court's  jurisdiction,  and  is  not  a  judgment 
against  any  particular  stockholder,  so  as  to  be 
entitled  as  such  to  full  faith  and  credit,  under 
the  constitution  and  laws  of  the  United  States, 
in  the  courts  of  another  state,  where  an  ac- 
tion is  brought  a^fainst  a  stockholder  to  re- 
cover the  amount  of  the  assessment  on  his 
shares.  And  in  such  action  defendant  is  en- 
titled to  rely  on  any  defense  which  he  might 
have  to  an  action  upon  the  contract  of  subscrip- 
tion.—Great  Western  Tel.  Co.  v.  Purdy,  162  U. 
S.  329,  16  S.  Ct  810,  40  L.  Ed.  986,  affirming 
judgment  50  N.  W.  45,  83  Iowa,  430. 
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^=:»263.  ^^'  JnrifldiotioB  and  Teane* 

See  12  Cent  Dig.  Corp.  9S  831,  1065. 

The  liability  of  stockholders  under  Act  N. 
Y.  Feb.  17,  1848,  providing  that  all  stockhold- 
ers of  every  company  incorporated  thereunder 
shall  be  individually  liable  for  the  debts  of  the 
company,  to  the  amount  of  their  stock  until  all 
the  capital  stock  shall  have  been  paid,  in  and  a 
certificate  thereof  made  and  recorded  by  the 
president  and  trustees,  is  not  in  the  nature 
of  a  penalty,  but  arises  out  of  a  contract,  and 
may  be  enforced  in  an  action  in  another  state 
in  a  court  having  jurisdiction  of  the  subject- 
matter  and  the  parties.— Flash  v.  Conn,  1(^ 
U.  S.  371,  3  S.  Ct.  263,  27  L.  Ed.  966 :  Adams 
V.  Same,  109  U.  S.  381,  3  S.  Ct.  269,  27  L.  Ed. 
970. 

•Laws  N.  Y.  1875,  c.  611,  S  37,  making  stock- 
holders liable  for  the  full  amount  of  stock  held 
by  them  for  all  debts  contracted  by  the  company 
before  the  ^  whole  amount  of  capital  stock  has 
been  paid  in,  is  not  a  penal  statute  in  the  in- 
ternational sense,  so  that  a  judgment  recovered 
thereunder  cannot  be  enforced  in  another  state. 
—Huntington  v.  Attrill,  146  U.  S.  657,  13  S. 
Ct  224,  36  L.  Ed.  1123. 

An  action  to  enforce  the  liability  of  a 
stockholder  under  the  state  constitution  and 
statutes,  which  make  him  liable  to  an  addi- 
tional amount  equal  to  his  stock,  can  be  main- 
tained in  any  court  of  competent  jurisdiction, 
because  the  liability  is  contractual  in  its  nature, 
and  IS  not  an  action  to  enforce  a  statutory  rem- 
edy, so  as  to  deprive  the  federal  court  of  juris- 
diction. Judgment  83  F.  2^.  28  C.  C.  A.  404, 
affirmed. — Whitman  v.  National  Bank  of  Ox- 
ford, 20  S.  Ct.  477,  176  U.  S.  559,  44  h.  Ed. 
587. 

A  receiver  appointed  by  a  court  of  equity 
in  the  exercise  of  its  general  jurisdiction  can- 
not, by  virtue  of  his  appointment  and  the  di- 
rection to  sue  contained  therein,  maintain  a 
suit  in  equity  in  a  foreign  jurisdiction  to  enforce 
the  statutory  liability  of  stockholders  in  an  in- 
solvent corporation,  especially  where  the  courts 
of  the  state  where  tbe  receiver  was  appointed 
have  held  that  such  an  action  cannot  be  main- 
tained by  him  in  the  courts  of  that  state.  Judg- 
ment 106  F.  258,  45  C.  0.  A.  270,  affirmed.— 
Hale  V.  Allinson,  23  S.  Ct  244,  188  U.  S.  56, 
47  L.  Ed.  380. 

A  stockholder's  liability  in  an  Ohio  corpora- 
tion cannot  be  enforced  outside  of  the  jurisdic- 
tion of  that  state  on  the  theory  that  Const. 
Ohio,  art.  13,  |  3,  is,  for  that  purpose,  self-ex- 
ecuting, when  It  provides  for  the  individual  lia- 
bility of  the  stockholders,  where  an  action  in 
the  Ohio  courts  alone  is  contemplated  by  Rev. 
St  Ohio  1880,  §  3260,  as  amended  in  1894, 
which  was  enacted  in  pursuancie  of  this  consti- 
tutional provision,  and  itself  provides  for  the 
procedure  and  states  the  remedy.— Middletown 
Nat.  Bank  v.  Toledo,  A.  A.  &  N.  M.  Ry.  Co., 
25  S.  Ct.  462,  197  U.  S.  394,  49  K  Ed.  803. 

The  personal  liability  of  a  nonresident  stock- 
holder of  a  foreign  corporation  doing  business  in 
California  under  Civ.  Code  Cal.  §  322,  may  be 
enforced  outside  of  the  California  courts. — 
Thomas  v.  Matthiessen,  34  S.  Ct  312,  232  U. 
S.  221.  58  L.  Ed.  577,  reversing  judgment  192 
F.  495,  113  C.  C.  A.  101. 

^=:»264.  ^^  Iilmitationa  and  laohe«. 

See  12  Cent  Dig.  Corp.  Sfi  1084-1098.  2274;    33  Cent 
Dig.  LIm.  of  Act.  SS  327,  343.  347.  349. 

Where  no  call  has  ever  been  made  by  the  cor- 
poration for  a  stock  assessment  for  the  benefit 
of  creditors,  the  statute  of  limitations  does  not 
begin  to  run  against  the  stockholder's  liability 
on  his  subscription  until  the  date  of  a  decree  of 
a  court  of  equity  ordering  the  assessment. — 
Hawkins  v.  Glenn,  131  U.  S.  319,  9  S.  Ct  739, 
.^3  L.  Ed.  184;  Glenn  v.  Liggett,  135  U.  S.  533, 
10  S.  Ct.  867,  34  L.  Ed.  262,  reversing  judgment 
(C.  C.)  Same  v.  Priest,  28  F.  907. 


The  law  of  the  state  creating  the  corpora- 
tion governs  the  rights  of  its  stockholders  and 
creditors;  and  the  statute  of  another  state,  pre- 
scribing a  different  period  of  limitation,  can  have 
no  application  to  an  action  brought  in  that  state 
to  enforce  the  decree  ordering  the  assessment 
—Glenn  v.  I/iggett.  135  U.  S.  533,  10  S.  Ct  867. 
34  L.  Ed.  262,  reversing  judgment  (C.  O.)  Same 
V.  Priest,  28  F.  907. 

A  corporation  made  an  assignment,  transfer- 
ring to  the  trustees  thereunder,  among  other 
property,  all  moneys  payable  "on  calls  or  as- 
sessments on  the  stock  of  the  company.*'  Subse- 
quently a  receiver  was  appointed,  with  directions 
to  collect  "any  sums  due  upon  the  shares  of  the 
capital  stock  of  the  company."  Tlie  trustees 
under  the  deed  of  assignment  possessed  no  au- 
thority to  make  a  call  upon  the  stockholders, 
and  none  in  fact  was  made  until  long  after  the 
appointment  of  the  receiver.  Hela,  that  no 
money  was  due  from  the  stockholders  until  the 
call  was  in  fact  made,  and  hence  limitation  did 
not  begin  to  run  in  their  favor  until  that  time. 
—Glenn  v.  Marbury,  145  U.  S.  499,  12  S.  Ct 
914,  36  L.  Ed.  790. 

A  cause  of  action  to  enforce  the  liability 
of  a  stockholder  under  the  Minnesota  Con- 
stitution and  laws  does  not  accrue  so  as  to  start 
the  running  of  the  six  years'  limitation  pre- 
scribed by  Code  Civ.  Proc.  N.  T.  S  382,  until 
the  receiver  of  the  corporation  can  sue  upon 
the  assessment  after  the  stockholder  has  failed 
to  pay  as  required  by  an  order  of  court— 
Bemheimer  v.  Converse,  27  S.  Ct  755.  206  U. 
S.  516,  51  L.  Ed.  1163. 

The  limitation  of  the  right  to  bring  an  ac- 
tion against  a  stockholder  for  a  debt  of  the  cor- 
poration to  two  years  after  he  has  ceased  to 
be  a  stockholder,  which  is  made  by  Laws  N. 
Y.  1892,  p.  1841,  c.  688,  $  55,  is  not  applicable 
to  a  suit  to  enforce  the  liability  of  a  stock- 
holder in  a  foreign  corporation. — Id.      • 

The  three  years'  limitation  prescribed  by 
Code  Civ.  Proc.  N.  Y.  §  394,  for  actions  against 
the  stockholders  to  enforce  their  liability  created 
by  cotnmon  law  or  b^  statute,  does  not  govern  a 
suit  to  enforce  liability  of  a  stockholder  in  a 
foreign  mercantile  corporation. — Selig  v.  Ham- 
ilton, 34  S.  Ct  926,  234  U.  S.  652.  58  L.  Ed. 
1518,  affirming  judgment  (D.  C.)  Hamilton  v. 
Selig,  195  F.  153. 

^=:»265.  »—  Parties. 

See  12  Cent  Dig.  Corp.  {§  1101-U25.  2276. 

When  a  patentee  has  conveyed  his  patents 
to  his  partner  in  trust,  and  the  latter  has  fraud- 
ulently transferred  them  to  another  partnership, 
of  which  he  is  a  member,  and  they  have  come  in- 
to the  hands  of  a  corporation  by  other  convey- 
ances, the  patentee  cannot  maintain  a  bill  in 
equity  against  the  individual  stockholders  of 
the  corporation  for  **fraud"  and  "conspiracy," 
simply  because,  at  the  time  of  the  purchase,  they 
knew  of  plaintiff^s  claim,  and  took  no  steps  to 
prevent  his  interest.  If  the  object  be  to  charge 
defendants  for  the  profits  made  by  the  defaulting 
trustee,  he  is  a  necessary  party.— Ambler  v. 
Choteau,  107  U.  S.  586,  1  S.  Ct  556»  27  U  Ed. 
322. 

A  court  of  equity,  at  the  suit  of  creditors 
of  an  insolvent  corporation  which  has  made  an 
assignment,  but  which  by  statute  (Code  Va. 
1860,  c.  56,  §  30)  still  exists  as  a  corporation 
for  the  purpose  of  collecting  debts  and  enforc- 
ing its  liabilities,  in  which  suit  the  corporation 
and  the  trustees  are  made  parties  defendant, 
may  by  its  decree  direct  a  stock  assessment  for 
the  benefit  of  creditors,  which  will  bind  stock- 
holders who  are  not  individually  parties  to  the 
suit— Hawkins  v.  Glenn,  131  U.  S.  319.  9  S. 
Ct.  739,  33  L.  Ed.  184 ;  Glenn  v.  Liggett,  135 
U.  S.  533,  10  S.  Ct  867,  34  L.  Ed.  262,  revers- 
ing judgment  (C.  C.)  Same  v.  Priest,  28  F.  907. 

A  person  having  a  claim  for  unliquidated 
damages  arising  out  of  fraud  in  a  sale  against 
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a  corporation  which  has  sold  its  assets,  dis- 
tributed its  corporate  funds  among  its  stock- 
holders, and  suspended  business,  but  which  has 
not  been  legally  dissolved,  cannot  maintain  a 
suit  in  equity  in  a  federal  court  against  a  por- 
tion of  the  stockholders  to  subject  to  his  claim 
the  assets  so  received  by  them,  without  making 
the  corporation  itself  a  party;  and  the  fact  that 
it  has  no  officers  or  agents  upon  whom  personal 
service  can  be  made  is  immaterial  when,  by  the 
statutes  of  the  state  of  its  incorporation  (Ne- 
braska), a  method  is  provided  whereby  it  can 
be  brought  into  court—Swan  Land  &  Cattle  Co. 
V.  Frank,  148  U.  S.  603,  13  S.  Ct.  691,  37  L. 
Ed.  577. 


^—  Jndsmeat  or  decree. 

See  12  Cent.  Dig.  Corp.  SS  1162-llM,  1167,  1168. 

In  an  action  by  judgment  creditors  to  en- 
force liability  against  stockholders,  where  stock 
is  held  in  the  name  of  one  person  for  the  benefit 
of  another,  it  is  proper  to  give  a  decree  against 
both  if  the  recovery  is  restjicted  to  the  aggre- 
gate amount  of  complainant's  judgments. — Lloyd 
v.  Preston,  146  U.  S.  630,  13  S.  Ct.  131,  36  L. 

Ed.  nil. 

<g=»277.  «—  Costs. 

See  12  Cent  Dig.   Corp.  9  1166. 

If  a  bill,  as  originally  framed  against  an  in- 
solvent bank,  seeks  only  the  collection  of  assets, 
but  is  afterwards  amended  so  as  to  enforce  the 
personal  liability  of  stockholders,  these  should 
not  be  charged  with  the  expense  of  a  receiver 
appointed  under  the  original  bill,  and  not  neces- 
sary for  the  enforcement  of  their  liability. — 
Richmond  v.  Irons,  121  U.  S.  27,  7  S.  Ct.  788, 
30  L.  Ed.  864,  affirming  decree  (C.  C.)  Irons 
V.  Manufacturers'  Nat.  Bank,  27  F.  591. 

VI.   OFFICERS   AUD    AOEHTS. 

Banks,  see  Banks  and  Banking,  ^=^252-257. 

Compelling  delivery  of  corporate  books  to  trus- 
tee in  bankruptcy,  see  Bankruptcy,  ^s>136. 

Extraditable  offense  by  corporate  officer,  see 
Extradition,  ^=>5. 

Right  of  directors  to  qnestion  validity  of  stat- 
ute affecting  bondholders,  see  Constitutional 
Law,  «=s>42. 

(A)  ELECTION  OR  APPOINTMENT,  QUAL- 
IFICATION. AND  TENURE. 

Resignation  of  bank  officers,  see  Banks  and 
Banking,  <e=>251. 

^=»283.  EleeticB  of  directors. 

See  U  Cent.  Dig.  Corp.  89  1195,  U98-1205,  1207-1235. 

Where  in  a  suit  in  equity  it  appeared  that 
the  title  to  office  in  a  regularly  incorporated 
private  domestic  corporation  was  the  sole  or 
main  question  at  issue,  as  shown  by  the  record; 
that  the  defendants  were  in  possession  under  a 
claim  df  election;  and  that  the  only  standing 
the  complainants  had  was  by  virtue  of  a  claim- 
ed election — the  court  below  was  without  juris- 
diction, the  remedy  of  the  complainants,  if  any, 
being  by  quo  warranto.  Judgment  Hayes  v. 
Bums,  25  App.  D.  C.  242,  affirmed.— Burns  t. 
Hayes,  26  S.  Ct  744,  201  U.  S.  650,  50  L.  Ed. 
905. 

See  12  Cent.  Dig.  Corp.  88  1255-1257. 

A  Statute  providing  that  directors  shall  con- 
tinue in  office  until  their  successors  are  elected, 
or  appointed  and  qualified,  does  not  prevent  a 
director  from  resigning  at  any  time.— Briggs  v. 
Spaulding,  141  U.  S.  132,  11  S.  Ct.  924,  35  L. 
Ed.  662,  affirming  decree  (C.  C.)  Movius  v.  Lee, 
50  F.  298. 


(B)  AUTHORITY  AND  FUNCTIONS. 

^=s>296.  Nature    of    corporate    office    in 
general. 

See  12  Cent.  Dig.  Corp.  88  12S7-1273. 

Complainant,  as  one  of  a  syndicate,  pur- 
chased a  mine  under  an  agreement  that  com- 
plainant should  "control  the  management" 
Complainant  was  elected  president  of  the  corpo- 
ration owning  the  mine,  and  appointed  general 
manager.  The  directors  voted  that  all  checks 
should  be  signed  by  the  president,  vice  president, 
and  secretary;  that,  in  the  absence  of  the  presi- 
dent, the  vice  president  should  sign  certificates 
of  stock;  and  that  the  superintendent  at  the 
mine,  in  the  absence  of  the  president,  should 
draw  drafts  for  indebtedness  at  the  mine.  Held 
not  to  be  in  violation  of  the  agreement  that  com- 
plainant should  control  the  mine  "as  if  he  own- 
ed it."— Grant  v.  Parker,  115  U.  S.  51,  5  S.  Ct. 
1170,  29  L.  Ed.  346. 

(C)  RIGHTS,  DUTIES,  AND  LIABILITIES 

AS  TO  CORPORATION  AND 

ITS  MEMBERS. 

t 

Jurisdiction  of  action  against  officer  as  depen- 
dent on  effort  to  secure  remedy  through  corpo- 
ration, see  Courts,  ^=:»21. 

Limitation  of  action  to  recover  compensation, 
see  Limitation  of  Actions,  ^=^54. 

Nature  of  action  to  enforce  liability  for  failure 
to  make  reports,  see  Action,  ^s»27. 

9=»308.  Compensation. 

See  12  Cent  Dig.   Corp.   S9   1884-1349. 

A  director  can  recover  compensation  for 
services  rendered,  under  proper  employment, 
outside  his  regular  duties.— Fitzgerald  &  Mal- 
lory  Const.  Co.  v.  Fitzgerald,  137  U.  S.  98,  11 
S.  Ct.  36,  34  L.  Ed.  608'. 

The  vice  president  of  a  corporation  which 
was  conducting  a  ranch,  stock,  and  mill  business 
sued  to  recover  compensation  for  services  as 
general  manager.  The  by-laws  of  the  com- 
pany cast  no  special  duties  on  him  as  vice 
president,  and,  while  the  evidence  was  con- 
flicting, there  was  positive  testimony  that  he 
had  rendered  extensive  services  outside  the  or- 
dinary duties,  of  that  office,  and  similar  to  those 
of  general  manager.  Substantially  all  the  stock 
of  the  corporation  was  owned  by  himself  and 
the  president,  and,  soon  after  he  began  to  ren- 
der the  services,  there  was  an  attempt  between 
them  to  adjust  his  compensation,  but  no  agree- 
ment was  reached.  Held,  that  the  evidence  war- 
ranted the  submission  of  the  case  to  the  jury. — 
Corinne  Mill,  Canal  &  Stock  Co.  y.  Toponce, 
152  U.  S.  405,  14  S.  Ct.  632,  38  L.  Ed.  493, 
affirming  judgment  Toponce  v.  Corrine  Mill, 
Canal  &  Stock  Co.,  6  Utah,  439,  24  P.  534. 

^=:»309.  Rights  as  oredltom  of  corpora* 
tlon. 

See  12  Cent  Dig.  Corp.  S<  1366-1373. 

Where  a  director  of  a  railroad  company, 
holding  only  illegally  issued  stock,  induces  di- 
rectors holding  office  by  virtue  of  similar  stock, 
transferred  to  them  by  him,  to  authorize  a  cer- 
tain number  of  bonds  to  be  deposited  with  him 
as  security  for  advances  made  and  to  be  made 
by  him,  and  by  unfair  means  secures  the  elec- 
tion of  himself  as  treasurer,  and  thereby  the 
custody  of  the  entire  body  of  the  company's 
bonds,  equity  will  not  consider  that  he  ever  ac- 
quired a  lien  on  the  bonds  voted  as  security, 
though  he  may  have  separated  them  from  the 
other  bonds,  it  having  been  done  without  the 
knowledge  of  the  company,  and  with  an  im- 
plied denial  on  his  part  that  he  had  done  so. — 
Washburn  v.  Green,  133  U.  S.  30,  10  S.  Ct.  280, 
33  L.  Ed.  516. 
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An  indemnity  mortgage,  executed  by  a  cor- 
poration to  its  directors  l>y  express  authoriza- 
tion of  the  stockholders,  is  not  void  against  the 
corporation  and  stockholders,  as  involving  a 
breach  of  trust—Sanford  Fork  &  Tool  Co.  v. 
Howe,  Brown  &  Co.,  157  U.  S.  312,  15  S.  Ct. 
621,  39  L.  Ed.  713,  reversing  decree  (O.  C.) 
Howe,  Brown  &  Co.  Y«  Sanford  Fork  &  Tool 
Co.,  44  F.  231. 

^=»312.   Corporate   property,  fnads,   and 
seenrlties. 

See  12  Cent.  Dig.  Corp.  ft§  1376-1386,  1888-1392. 

Act  Cong.  1877,  amending  Act  1854,  which 
incorporated  Glenwood  Cemetery,  provided  that 
thereafter  the  corporation's  affairs  should  be 
managed  by  trustees  to  be  elected  as  provided, 
and  that  of  the  gross  receipts  from  subsequent 
sale  of  lots  one-fourth  should  be  paid  to  the  for- 
mer proprietoifs,  and  the  balance  used  for  the 
Improvement  of  the  cemetery.  Held,  that  the 
president  of  the  corporation,  who  was  the  sole 
former  proprietor,  was  liable  to  account  to  the 
trustees  for  three-fourths  of  the  proceeds  of  sales 
made  subsequent  to  the  act  of  1877,  and  that 
the  trustees  should  pay  him  one-fourth  of  the 
proceeds  of  future  sales.— Close  v.  Glenwood 
Cemetery,  107  U.  S.  466,  2  S.  Ct  267,  27  14.  Ed. 

4oa 

A  stockholder  and  director  of  a  corpora- 
tion purchasing  in  his  own  name,  and  thai  of 
the  company,  shares  of  another  stockholder,  to 
be  paid  for  in  the  workings  of  the  company's 
property,  and  having  the  stock  transferred  to 
him  as  trustee,  must  account  to  it  for  divi- 
dends received  by  him  on  the  stock. — (1912) 
Zeckendorf  v.  Steinfeld,  32  S.  Ct.  728,  225  U. 
S.  445,  56  L.  Ed.  1156,  modifying  decree  (1909) 
100  P.  784,  12  Ariz.  245. 

^s>314.  IndiTidual    profits    or    beneflts 
from  eorporate  business. 

See  12  Cent.  Dig.  Corp.  99  1393-1398.  1400. 

Where  two  of  the  board  of  directors  of  a 
railroad  corporation,  who  took  part  in  making 
a  contract  for  the  construction  of  the  road, 
were  interested  with  the  other  parties  in  the 
contract,  and  the  other  contractors,  except  these 
two,  entered  into  an  agreement  with  the  other 
directors  at  the  time  the  construction  con- 
tract was  made,  that,  in  effect,  relieved  them 
from  liability  on  their  unpaid  stock,  such  con- 
tract is  voidable  at  the  election  of  the  parties 
affected  by  the  fraud;  but  to  the  extent  of  the 
benefit  conferred  upon  and  received  by  the  cor- 
poration in  the  construction  of  the  road,  the 
bonds  issued  in  payment  thereof  are  not  void, 
and  in  a  suit  to  foreclose  the  mortgage  by 
which  they  are  secured  a  decree  u>t  that 
amount  should  be  allowed.— Thomas  v.  Brown- 
ville.  Ft.  K.  &  P.  R.  Co.,  109  U.  S.  522,  3  S. 
Ct.  315,  27  U  Ed.  1018. 

^s>316.  Dealiass    with    oorporatloa    or 

sharenolders* 

See  12  Cent  Dig.  Corp.  99  1401«  1402,  1404-1406,  1408, 
1409.  1412-1414. 

The  release  by  a  corporation  of  all  claims 
against  a  director,  arising  out  of  transactions 
connected  with  a  lease  executed  to  the  director 
by  the  corporation,  in  excess  of  its  corporate 
powers,  is  valid  if  made  in  good  faith,  without 
fraud  or  concealment. — Illinois  Pneumatic  Gas 
Co.  V.  Berry,  113  U.  S.  322,  5  S.  Ct  525,  28  L. 
Ed.  1003. 

That  part  of  an  agreement  between  a  cor- 
poration and  a  director  and  stockholder  by 
which  proceeds  of  the  sale  of  mining  property 
controlled  by  him  were  vested  in  the  corpora- 
tion on  certain  conditions  is  not  included  in 
the  general  terms  of  a  stockholder's  rescinding 
resolution,  where  it  is  apparent  that  they  only 
intended  to  affect  his  rights  under  the  agree- 
ment to  retain  for  his  indemnity  the  custody 
of  the  proceeds  of  the  sale.— (1912)  Zeckendorf 


V.  Steinfeld.  32  S.  Ct  728,  225  U.  S.  445,  56 
L.  Ed.  1156,  modifying  decree  (1909)  100  P. 
784,  12  Ariz.  245. 

^=:»317.  Fraud    as    asalast    eorporatioa 
or  shareholders. 

See  U  Cent  Dig.  Corp.  99  1401-1414. 

A  sale  of  nearly  the  entire  stock  in  a  cor- 
poration by  its  president,  with  whom  it  was 
pooled  for  that  purpose,  made,  on  the  adyice  of 
the  directors,  to  the  person  offering  the  best 
terms,  and  subsequently  formally  ratified  by  the 
directors  and  by  a  majority  vote  of  the  stock- 
holders, is  not  in  fraud  of  the  rights  of  minor* 
ity  stockholders  because  the  purchaser's  object 
may  have  been  to  stop  litigation  brought 
against  him  by  the  corporation,  and  to  quiet 
his  possession  to  the  property  claimed  by  it, 
where  the  issues  presented  by  such  litigation,  so 
far  as  tried,  had  been  decided  against  the  cor- 
poration, and  where  not  decided,  in  the  opinion 
of  its  attorney,  would  also  be  decided  against 
it;  nor  can  fraud  be  deduced  from  the  provi- 
sions in  the  contract  of  sale  for  the  payment 
of  compensation  to  such  president  and  attor- 
ney, and  for  the  surrender  of  a  note  due  the 
corporation,  where  it  is  manifest  that  these  pro- 
visions constituted  no  inducement  to  the  con- 
tract Judgment  74  P.  1052,  8  Ariz.  329,  affirm- 
ed.—Ha  Uenborg  V.  Cobre  Grande  Copper  Co.,  26 
S.  Ct  236,  200  U.  S.  239,  50  L.  Ed.  45& 

A  purchase  of  stock  by  a  director  and  own- 
er of  three-fourths  of  the  entire  capital  stock, 
who  was  also  administrator  general  of  the  couir 
pany,  and  engaged  in  the  negotiations  which 
finally  led  to  the  sale  of  the  company*s  lands  to 
the  Philippine  Islands  government  at  a  price 
which  greatly  enhanced  the  value  of  the  stock, 
was  fraudulent  as  procured  by  "insidious  mach- 
inations" inducing  the  execution  of  the  contract 
of  sale,  within  the  meaning  of  Code  P.  I.  art 
1269,  defining  deceit,  where  he  employed  an 
agent  to  make  the  purchase,  concealing  both  his 
own  identity  as  the  purchaser}  and  his  knowl- 
edge of  the  state  of  the  negotiations  and  their 
probable  successful  result.— Strong  y.  Repide, 
29  S.  Ct  521,  213  U.  S.  419,  53  L.  Ed.  853. 

^=9319.  Aotions      between      eorporatioa 
and  its  officers  or  asents. 

See  13  Cent  Dig.  Corp.  99  1415-1425. 

Where  a  bill  filed  by  a  railroad  corporation 
to  have  a  decree  rendered  against  it  in  a  fore- 
closure suit  set  aside,  on  the  ground  of  the  un- 
faithful conduct  of  its  solicitor  and  directors  in 
conducting  such  suit,  showed  hostile  control  of 
the  corporate  affairs  of  plaintiff  by  its  direc- 
tors during  the  period  covered  by  such  suit,  mere 
knowledge  by  or  notice  to  plaintiff,  or  its  direc- 
tors or  officers  or  stockholders,  of  the  facts  al- 
leged in  the  bill,  durin|r  that  period,  was  unim- 
portant, a  case  of  acquiescence,  assent,  or  ratifi- 
cation, or  of  the  intervention  of  the  rights  of  in- 
nocent purchasers,  not  being  shown  by  the  MIU 
and  the  corporation  having  acted  promptly  when 
freed  from  the  control  of  such  directors. — Pacific 
Railroad  of  Missouri  y.  Missouri  Pac.  By.  Co., 
Ill  U.  S.  505,  4  S.  Ct  583,  28  L.  Ed.  498. 

(D)  LIABILITY  FOR  CJORPORATB  DEBTS 

AND  ACTS. 

Due  process  of  law,  see  O>nstitutioiial  Law* 
<g=>308. 

Liability  of  bank  oncers,  see  Banks  and  Bank- 
ing, ^=>255-257. 

Limitation  of  action  to  enforce  liability,  see 
Limitation  of  Actions,  ^=»34. 

Officers  of  national  banks,  see  Banks  and  Bank- 
ing, <9=3»254. 

^s»326.  Constitutional     and     statntory 
provisions. 

See  12  Cent  Dig.  Corp.  99  1443.  1460%.  1468.  1498. 

Act  N.  Y.  Feb.  17.  1848,  {  12,  providing 
that,  if  a  corporation  fails  to  ale  reporta*  the 
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trustees  shall  be  personally  liable  for  all  debts 
of  the  corporation  then  existing,  and  all  debts 
contracted  before  the  making  of  the  report,  is 

genal  in  its  character,  and  the  liability  imposed 
y  it  cannot  therefore  be  extended  by  construc- 
tion to  debts  not  arising  ex  contractu.— Chase 
V.  Curtis,  113  U.  S.  452,  5  S.  Ct.  554.  28  L.  Ed. 
1038. 

^=>336.  PartioipatioB    in    unantkoriBed 
or  'wrongfiil   aots   of   oorpora-i 

tiOlLi 

See  12  Cent  Dig.  Corp.  9  1454. 

The  secretary  of  a  corporation  cannot  be 
charged  with  liability  for  the  publication  of  a 
libel  merely  because,  at  the  request  of  the  gen- 
eral manager  of  Ihe  corporation,  he  permitted 
the  latter  to  take  a  memorandum  which  was  in 
his  custody  as  such  secretary,  and  which  was, 
without  his  consent  or  knowledge,  so^-used  by 
the  general  manager  as  to  be  made  the  basis  of 
the  libelous  article.— Washington  Gas-Light  Co. 
▼.  Lansden,  19  S.  Ct  296,  172  U.  S.  534,  43 
Ll  Ed.  543. 

^=:»347.   Neooflflity  of  judsment  and  ezo- 
ovtloii  asalnst  oorporatloit. 

See  12  Cent  Dig.  Corp.  S§  1489.  1490. 

The  fact  that  money  borrowed  by  a  rail- 
road company,  on  the  security  of  a  mortgage  of 
a  branch  road,  is  misapplied  by  the  president 
thereof,  will  give  the  bondholders  no  cause  of  ac- 
tion against  him  personally,  in  the  absence  of  a 
jud^ent  and  execution  returned  nulla  bona 
against  the  company.— Van  Weel  v.  Winston, 
115  U.  S.  228,  6  S.  Ct  22,  29  L.  Ed.  384. 

^=s>348.  Effect  as  asalast  officer  of  jndK* 
ment  asalBst  oorporation. 

See  12  Cent.  Dig.  Corp.  §  1491. 

Under  Act  N.  Y.  Feb.  17,  1848,  |  12,  mak- 
ing officers  liable  for  debts  of  the  company  on 
failure  to  file  reports,  a  judgment  against  a  cor- 
poration is  not  evidence,  as  against  the  trustees, 
of  any  debt  due  from  the  corporation.— Chase  v. 
Curtis,  113  U.  S.  452,  5  S.  Ct  554,  28  L.  Ed. 
1038. 

^=:»350.  Actions   to  cnforoo  liability. 

See  12  Cent  Dig.  Corp.  S|  1492-1484,  1496.  1498-1608. 

^=^351.  ..  Hatore  and  fom. 

See  12  Cent  Dig.  Corp.  §S  1492»  1493. 

An  action  at  law  cannot  be  maintained  to 
enforce  the  personal  liability  of  its  officers  for 
the  debts  oi  a  corporation.  The  only  remedy 
is  by  bill  in  equity.— Stone  ▼.  Chisolm,  113  U.  S. 
302,  5  S.  Ct  497,  28  L.  Ed.  991. 

^=»355,  — *  Jnrisdiotion  and  Tcnne. 

See  12  Cent  Dig.  Corp.  8  1498. 

Laws  1875,  c.  611,  f  21,  making  the  officers 
of  a  corporation  liable  for  its  debts  in  case  they 
make  a  false  certificate  or  report,  is  not  a  penal 
statute  in  the  international  sense,  so  that  a 
judgment  recovered  thereunder  cannot  be  en- 
forced in  another  state.— Huntington  v.  Attrill, 
146  U.  S.  657,  13  S.  Ct  224,  36  L.  Ed.  1123. 


[Code  are  to  apply  to  existing  obligations  upon 
which  the  previous  limitation  had  already  be- 
gun to  run,  although  by  the  section  immediately 
preceding  no  action  commenced  before  the  Code 
took  effect,  and  no  accrued  right,  were  to  be 
affected  by  its  provisions.— Davis  v.  Mills,  24 
S.  Ct  692,  194  U.  S.  451,  48  L.  Ed.  1067. 

VU.  OORPOBATE  POWERS  AND 


— —  Limitations  and  laches. 

See  12  Cent  Dig.  Corp.  {  1499. 

The  three-year  limitation  prescribed  by 
Code  Civ.  Proc.  Mont  t  554,  for  actions  against 
corporate  directors  to  recover  a  penalty  or  for- 
feiture imposed,  or  to  enforce  a  liability  creat- 
ed, by  law,  must  be  deemed  so  far  as  to  qualify 
the  right  to  enforce  a  liability  for  corporate 
debts  already  incurred  under  an  earlier  act,  re- 
enacted  as  Civ.  Code  Mont  §  451,  by  the  di- 
rectors of  a  corporation  which  had  failed  to 
make  its  annual  report,  as  to  make  such  limi- 
tation available  as  a  defense  in  any  jurisdiction, 
in  view  of  Code  Ov.  Proc.  §  3456,  the  language 
of  which  imports  that  the  limitations  in  such 


Banks,  see  Banks  and  Banking,  ^=>258. 
Delegation   of   power    of   eminent   domain,    to 
privrate   corporations,    see   Eminent   Domain, 

^=5>10. 

Mandamus    to    control    exercise    of   corporate 

franchises  and  powers,  see  Mandamus,  4^ 

130-133. 
Particular  corporations,  see — 

Banks  and  Banking,  ^=»89-192,  315. 

Building  and  Loan  Associations,   ^=»25-27. 

Street  Railroads,  <d=>17,  18. 

(A)  EXTENT  AND  EXERCISE  OP  POW- 
ERS  IN  GENERAL. 

Banking  powers,  see  Banks  and  Banking,  ^s>89. 
Imposition  of  penalty  in  quo  warranto,  see  Quo 
Warranto,  «©=>eO. 

^s»372.   Constmotion    of    charters    and 
acts  of  incorporation. 

See  12  Cent  Dig.  Corp.  8f  1519-1523. 

A  corporation  chartered  "for  the  transpor- 
tation of  passengers  in  railroad  cars,  constructed 
and  to  be  owned  by  the  said  company,"  under 
certain  patents,  and  empowered  to  enter  into 
contracts  with  >other  corporations  *foT  the 
leasing  or  hiring  and  transfer  to  them"  of  their 
railway  cars  and  other  personal  property,  leas- 
ed for  a  certain  rental,  for  99  years,  to  another 
corporation  in  the  same  business,  all  its  prop- 
erty, including  its  cars  and  patents  and  all  con- 
tracts with  railroad  companies  for  the  hire  of 
its  cars,  and  agreed  that,  while  the  lease  was  in 
force,  it  would  not  engage  in  the  business  of 
manufacturing  and  using  or  hiring  cars.  Heldt 
that  the  corporation  was  quasi  public,  and  the 
lease  was  void  as  ultra  vires,  and  because  it  was 
an  abandonment  by  the  lessor  of  its  duty  to  the 
public— Central  Transp.  Co.  v.  Pullman's  Pal- 
ace Car  Co.,  139  U.  S.  24,  11  S.  Ct  478,  35  L. 
Ed.  55. 

^s>374.  Powers  incident  to  execntion  of 
those  granted. 

See  12  Cent  Dig.  Corp.  §8  1617.  1512. . 

The  chartering  of  a  yacht  by  a  newspaper 
corporation  for  the  purpose  of  collecting  news 
concerning  events  connected  with  hostilities  be- 
tween the  United  States  and  Spain,  by  a  char- 
ter party  embodying  an  absolute  obligation  to 
return  the  yacht  at  the  expiration  of  the  term 
of  hiring,  and  a  stipulation  as  to  value  in  the 
event  of  nonreturn,  is  not  ultra  vires  of  the 
corporation,  as  beyond  the  means  incidental  to 
the  exercise  of  the  power  to  charter.  Decree 
Moore  v.  Sun  Printing  &  Publishing  Ass'n,  101 
F.  591,  41  C.  C.  A.  506,  affirmed.— Sun  Print- 
ing &  Publishing  Ass'n  v.  Moore,  22  S.  Ct  240, 
183  U.  S.  642,  46  L.  Ed.  366. 

^=>377.   Pnrchasins    and    holding    stock 
in  other  corporations. 

See  12  Cent  Dig.  Corp.  9S  1531-1534. 

A  New  York  telegraph  company  agreed  to 
build  a  telegraph  line  and  connect  it  with  the 
line  of  a  Connecticut  company,  for  a  certain 
amount  of  that  company's  bonds  secured  by 
mortgage  on  all  its  property,  including  the  new 
line.  It  then  exchanged  the  Connecticut  com- 
pany's bonds  for  stock  in  that  company,  thus 
obtaining  control  of  it,  and  managing  the  two 
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companies  as  one  concern.  It  built  the  new 
line,  raising  money  therefor  by  an  issue  of  its 
own  bonds  secured  by  mortgage  covering  after- 
acquired  property.  Held,  that  these  proceedings 
were  within  the  powers  of  the  New  York  com- 
pany, and  were  not  contrary  to  law  or  good 
morals.— United  Lines  Tel.  Co.  v.  Boston  Safe- 
Deposit  &  Trust  Co.,  147  U.  S.  431,  13  S.  Ct. 
396,  37  L.  Ed.  231. 

The  purchase  by  a  manufacturing  company 
of  the  stock  of  an  insolvent  rival  concern 
which  has  ceased  to  do  business,  and  whose 
stock  is  bought  for  the  evident  purpose  of  pre- 
venting a  reorganization  and  of  obtaining  its 
patronage,  is  not  authorized  by  Act  N.  Y.  April 
1^8,  1866,  c.  838,  making  it  lawful  for  a  manu- 
facturing company  to  hold  stock  in  the  capital 
of  any  corporation  engaged  in  the  business  of 
mining,  manufacturing,  or  transporting  such 
matters  as  are  required  in  the  prosecution  of  the 
business  of  the  former  company,  so  long  as  they 
shall  furnish  or  transport  such  materials  for  the 
use  of  such  company  and  for  two  years  there- 
after, and  no  longer.— De  La  Vergne  Refrigerat- 
ing Mach.  Co.  V.  German  Sav.  Inst.,  20  S.  Ct. 
20,  175  U.  S.  40,  44  L.  Ed.  65. 

It  is  not  within  the  general  powers  of  a 
corporation  to  purchase  the  stock  of  other  cor- 
porations for  the  purpose  of  controlling  their 
management,  unless  express  permission  oe  giv- 
en them  to  do  so. — ^Id. 

^=:»385.   Effect    of    aets   ultra    Tires    In 
general. 

See  12  Cent  Dig.  Corp.  SS  1545-1647. 

The  fact  that  a  loan  procured  by  a  corpo- 
ration was  usurious  or  ultra  vires  will  not 
charge  the  lender  with  notice  of  the  rights  of 
a  third  person  or  corporation  in  securities 
pledged  for  its  payment.  Decree,  76  F.  905,  22 
C.  C.  A.  606,  affirmed.— Hubbard  v.  Tod,  19  S. 
Ct.  14,  171  U.  S.  474,  43  L.  Ed.  246. 


qvefltioB 


€=»387.   Persons     entitled     to 
oorporate  poirere. 

See  12  Cent.  Dig.  Corp.  89  1548-1563. 

A  devise  to  a  corporation  for  ehari table  uses 
cannot  be  contested  by  the  heirs  at  law  and  next 
of  kin,  on  the  ground  that  it  has  the  effect  to  in- 
crease the  income  of  the  corporation  to  a  sum 
in  excess  of  the  amount  which  it  is  authorized 
by  its  charter  to  enjoy.  Such  a  violation  of  its 
charter  restrictions  can  only  be  taken  advantage 
of  in  a  direct  proceeding  for  that  purpose  by  the 
state  which  created  it— Jones  v.  Habersham, 
107  U.  S.  174,  2  S.  a.  336,  27  L.  Ed.  401. 

The  question  as  to  whether  defendants  shall 
be  left  in  possession  of  land  fraudulently  ac- 
quired, and  for  which  they  gave  no  considera- 
tion, cannot  be  raised  by  a  plaintiff  who  has  no 
right  to  take  the  land.— Case  v.  Kelly,  133  U. 
S.  21.  10  S.  Ct.  216,  33  L.  Ed.  513. 

^=»388.  Eetoppel  to  deny  oorporate  poir- 
ere. 

See  12  Cent.  Dig.  Corp.  §{  1666-1567. 

A  creditor  of  a  railroad  company,  having 
proceeded  against  the  successor  to  its  psoperty 
and  franchises,  and  obtained  a  judgment  against 
it  based  on  the  assumed  validity  of  the  transfer 
of  the  property  and  franchises  of  the  old  corpo- 
ration, cannot  afterwards  object  that  the  trans- 
fer was  illegal  and  ultra  vires.— Fogg  v.  Blair. 
133  U.  S.  534,  10  S.  Ct  338,  33  L.  Ed.  721. 

The  performance  of  a  contract  by  the  les- 
sor, a  corporation,  which  contract  was  ultra 
vires  and  void,  and  use  of  the  demised  property 
by  the  lessee,  cannot  estop  the  lessee  from  set- 
ting up  its  invalidity  in  an  action  on  the  con- 
tract.--Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  24.  11  S.  Ct  478,  35  L. 
Ed.  55. 

The  defense  that  an  absolute  promise,  con- 
tained in  a  certificate  of  stock  issued  by  'a  build- 


ing and  loan  association  incorporated  under  the 
Jaws  of  the  state  of  New  York,  to  mature  its 
shares  in  a  specified  time,  was  ultra  vires  the 
corporation,  is  not  available  in  an  action  on 
such  promise  bv  a  shareholder  who  has  in  good 
faith  fully  performed  his  part  of  the  contract 
Judgment,  Williamson  v.  Eastern  Building  & 
Loan  Ass*n,  38  S.  E.  616,  62  S.  C.  390,  affirm- 
ed.—Eastern  Building  &  Loan  Ass'n  t.  William- 
son, 23  S.  Ct  527, 189  U.  S.  122,  47  L.  Ed,  735. 

^=9391.  I«egislatlTe  rei^ilAtion* 

See  12  Cent  Dig.  Corp.  §S  1673.  1578. 

The  power  to  prescribe  such  regulations 
and  provisions  for  corporations  as  the  legis- 
lature may  deem  advisable,  which  is  reserved  by 
section  9  of  the  Illinois  general  incorporation 
act  (Starr  &  C.  Ann.  St  p.  1006),  is  not  lim- 
ited to  the  external  business  of  corporations,  to 
the  exclusion  of  interference  with  their  internal 
management. — Freeport  Water  Co.  v.  City  of 
Freeport,  21  S.  Ot  493,  180  U.  S.  687.  45  L. 
Ed.  679. 

(B)  REPRESENTATION  OF  CORPORA- 

TION  BY  OFFICERS  AND 

AGENTS. 

Bank  officers  and  agents,  see  Banks  and  Bank- 
ing, <5=s>104-116,  262. 

Declarations  by  officers  and  agents  as  evidence 
against  corporation,  see  Evidence,  ^=»244. 

Notice  to  officer  or  agent  of  insurance  company 
as  notice  to  company,  see  Insurance,  ^=s>378. 

^=:»399.   Aotnal    or    apparent    antbority. 

See  12  Cent.  Dig.  Corp.  S9  .1538,  1602-1610. 

A  statement  by  the  superintendent  of  a 
mine  owned  by  a  corporation,  made  to  the  own- 
er of  an  adjoining  claim,  that  the  lines  of  the 
latter  would  be  respected  as  long  as  he  was 
superintendent,  does  not  bind  the  corporation, 
not  being  within  the  scope  of  his  agency  or  au- 
thority.— Walrath  v.  Champion  Min.  Co.,  18  S- 
Ct  909,  171  U.  S.  293,  43  L.  Ed.  170,  affirming 
decree  72  F.  978,  19  C.  C.  A.  323. 

The  managing  editor  of  a  newspaper,  charg- 
ed with  the  full  control  of  the  business  of  col- 
lecting news,  and  impliedly  vested  with  power 
to  enter  into  contracts  in  respect  thereto,  is,  in 
effect,  a  general  officer  of  the  newspaper  corpo- 
ration as  to  such  matters,  and  as  such  has  pow- 
er prima  facie  to  do  any  act  which  the  directors 
or  trustees  of  the  corporation  can  authorize  or 
ratify.  Decree,  Moore  v.  Sun  Printing  &  Pub- 
lishing Ass'n,  101  F.  591,  41  C.  O.  A.  506, 
affirmed. — Sun  Printing  &  Publishing  Ass'n  ▼. 
Moore,  22  S.  Ot  240,  183  U.  S.  642,  46  L.  Bd. 
366. 

^=»404.  Disposition   of   oorporate   prop* 
erty  and  soenrities  in  senoral* 

See  U  Cent.  Dig.  Corp.  8S  1626-1628.  1633-1639. 

Where  the  secretary  and  treasurer  of  a 
trust  company,  who  was  intrusted  with  the 
entire  management  of  its  business,  delivered 
to  one  of  its  debtors  securities  deposited  by 
him,  having  no  indorsement  which  would  pre- 
vent their  negotiation,  and  with  knowledge  of 
his  purpose  to  hypothecate  them  to  others,  the 
company  cannot  set  up  a  claim  to  such  secu- 
rities as  pledgee  as  against  a  subsequent  pledgee 
in  good  faith  and  without  notice.  Decree,  76 
F.  905,  22  C.  C.  A.  606,  affirmed.— Hubbard  v. 

Tod,  19  S.  Ct  14,  171  U.  S.  474,  43  L.  Ed.  246. 

• 

^=9408.  Transaotions  oonoermlnc  oorpo- 
rate stoek. 

See  12  Cent  Dig.  Corp.  88  1677,  1678. 

Plaintiff  loaned  money  to  one  B.,  who  gave 
as  security  therefor  a  certificate  of  stock  in  a 
national  bank  of  which  he  (B.)  was  cashier. 
The  certificate  was  written  by  B.  in  one  of  the 
printed  forms  which  the  president  had  signed 
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and  left  with  him  to  be  nsed  if  needed  in  the 
president's  absence,  and  recited  that  plaintiff 
was  the  owner  of  the  stock  "'transferable  only 
on  the  books  of  the  bank  on  the  surrender  of 
thia  certificate/*  as  was  in  fact  provided  by  its 
by-laws.  B.  did  not  surrender  any  certificate 
to  the  bank,  or  make  any  transfer  to  plaintiff 
on  its  books,  thouirh  he  falsely  represented  to 
plaintiff  that  he  owned  the  stock,  and  had  trans- 
ferred to  her.  He  never  repaid  the  money  lent, 
and  was  insolvent.  The  bank  never  ratified, 
or  received  any  benefit  from,  the  transaction. 
Held,  that  the  bank  was  not  liable  to  plaintiff 
on  the  certificate,  though  there  was  evidence 
that  in  one  or  two  other  instances  stock  was 
issued  by  B.  without  any  certificate  having  been 
surrendered,  and*  that  shares  once  owned  by 
B.,  and  which  there  was  evidence  to  show  had 
been  pledged  by  him  to  other  persons  before  the 
issne  of  the  certificate  to  A.,  were  afterwards 
transferred  to  the  president  with  the  approval 
of  the  directors,  to  secure  a  debt  due  from  B.  to 
the  bank,  without  further  evidence  that  such  is- 
sue of  stock  by  B.  was  known  or  recognized  by 
the  other  officers  of  the  bank.— Moores  v.  Citi- 
zens' Nat.  Bank  of  Piqua,  Ohio,  111  U.  S.  156, 
4  S.  Gt.  345,  28  L.  Ed.  385. 

The  cashier  of  defendant  bank  fraudulently 
issued  to  plaintiff  certain  shares  of  defendant's 
stock,  of  which  he  falsely  represented  himself 
to  be  the  owner,  as  security  for  a  loan,  by  fil- 
ling up  a  stock  certificate  which  had  been  signed 
by  the  president  of  the  bank,  and  delivered  to 
him  to  be  used  if  required  during  the  president's 
absence.  The  bank's  stock  was  transferable 
only  on  the  books  of  the  bank,  on  surrender  of 
the  old  certificate,  and  the  cashier  never  sur- 
rendered any  certificate  to  the  bank  for  the 
stock  represented  by  the  certificate  issued  to 
plaintiff,  nor  made  any  transfer  of  such  stock 
to  her  on  its  books.  The  bank  never  ratified  the 
transaction  nor  received  any  benefits  therefrom. 
Beld,  that  since  plaintiff's  certificate  was  issued 
to  her  direct,  and  not  by  a  transfer  of  stock 
held  by  the  cashier,  she  was  thereby  put  on  in- 
quiry to  ascertain  if  the  transfer  had  been  prop- 
erly made  before  the  issuance  of  the  new  certif- 
icate to  her,  and,  no  valid  transfer  having  been 
made,  the  bank  was  not  liable  to  her  for  the 
value  of  the  certificate.— Id. 

m 

^=»4ir.   CoUeotioBfl  and  payments. 

See  12  Cent.  Dig.  Corp.  S§  1650-1653. 

A-  general  manager  of  a  corporation,  though 
given  by  its  by-laws  the  entire  charge  of  its 
business  and  affairs,  subject  to  the  order  and 
approval  of  its  board  of  directors,  has  no  power, 
after  he  knows  the  corporation  to  be  insolvent 
an<J  about  to  be  placed  in  the  hands  of  a  re- 
ceiver, to  transfer  the  bulk. of  its  property  to 
one  of  its  creditors  in  payment  of  a  pre-existing 
debt;  and  such  a  transfer,  not  authorized  nor 
ratified  by  the  directors,  is  void  as  to  its  other 
creditors.— Dooley  v.  Hadden,  21  S.  Ct.  259,  179 
U.  S.  646,  45  L.  Ed.  357,  reversing  Hadden  v. 
Dooley,  93  P.  728,  35  C.  C.  A.  554,  which  af- 
firmed 92  F.  274,  34  C.  C.  A.  338,  which  re- 
versed Same  v.  Natchaug  Silk  Co.  [C.  C.l  84 
F.  80. 

9s»414.   Negotiable  instruments  in  gen- 
eral. 

See  12  Cent  Dig.  Corp.  S9  1640-1646. 

A  construction  company,  whose  president 
had  general  charge  and  control  of  its  business, 
and  who  had  been  permitted  by  the  directors  to 
execute  and  indorse  notes  and  drafts  for  the 
purpose  of  raising  money  to  conduct  the  corpo- 
rate business,  is  liable  for  the  amount  of  notes 
executed  by  the  president  to  pay  off  debts  due 
from  the  company. — Fitzgerald  &  Mai  lory 
Const.  Co.  v.  FiUgerald,  137  U.  S.  98,  11  S.  Ct. 
36,  34  L.  Ed.  608. 


^3^41 7.  Oompromises  and  releases. 

See  12  Cent.  Dig.  Corp.  8S  1670-1676;    42  Cent.  Dig. 
Release,  8  1* 

Where  a  contract,  not  under  seal,  was  made 
by  the  superintendent  of  a  corporation,  who  was 
authorized  under  its  by-laws,  "with  the  approval 
of  the  president,  to  buy  and  sell  material,  and  to 
make  all  contracts  for  the  same,"  without  any 
express  resolution  or  ratification  of  the  directors, 
the  by-laws  providing  "that  the  superintendent 
and  all  other  persons  shall  in  all  cases  be  sub- 
ject to  the  control  of  the  board  of  directors  in 
everything  where  the  board  shall  elect  to  exercise 
such  control,"  held,  that  the  superintendent  had 
power  to  release  the  contract  which  he  had  pow- 
er to  make.— Indianapolis  Rolling-Mill  Co.  v.  St. 
Louis,  Ft.  S.  &  W.  R.  Co.,  120  U.  S.  256,  7  S. 
Ct.  542,  30  L.  Ed.  639. 

^i=»423.  Wrongfnl  aets  or  omissions. 

See  12  Cent.  Dig.  Corp.  9S  1682-1696.  1203.  1906. 

A  corporation  is  liable  civiliter  for  torts 
committed  by  its  servants  or  agents  precisely 
as  a  natural  person,  when  done  by  its  authority, 
express  or  implied. — Denver  &  R.  G.  Ry.  Co.  v. 
Harris,  122  U.  S.  597,  7  S.  Ct.  1286,  30  L.  Ed. 
1146. 

A  "general  manager"  of  a  gas  company 
cannot  be  presumed,  from  the  designation  of  his 
position,  to  have  had  authority  to  write  letters 
in  behalf  of  the  company  to  die  publisher  of  a 
periodical  in  relation  to  testimony  given  by  a 
witness  before  a  congressional  committee  regard- 
ing the  cost  of  producing  gas,  nor  to  authorize 
the  publication  of  anything  in  such  periodical; 
nor  can  such  authority  be  inferred  from  evidence 
showing  that  he  was  a  gas  engineer,  and  that  it 
was  his  duty  to  have  charge  of  the  works,  and 
of  all  persons  employed  in  the  manufactured  and 
distribution  of  gas,  so  as  to  charge  the  company 
with  liability  for  a  libelous  article  published  in 
regard  to  such  witness,  and  based  on  letters  so 
written  without  the  knowledge  of  the  other  ofli- 
cers  or  directors.— Washington  Gas-Light  Co.  v. 
Lansden,  19  S.  Ct  296,  172  TJ.  S.  534,  43  L. 
Ed.  543. 

To  render  a  corporation  liable  for  the  torts 
of  any  of  its  agents,  the  act  in  question  must 
be  performed  in  the  course  and  within  the  scope 
of  the  agent's  employment  in  the  business  of 
the  principal,  though  it  is  not  essential  that 
the  authority  should  be  under  seal  or  by  a  vote 
of  the  directors,  nor  that  the  act  should  be  strict- 
ly within  the  corporate  powers,  where  it  is  as- 
sumed to  be  performed  for  the  corporation  and 
by  the  corporate  agents,  who  had  authority,  ei- 
ther express  or  implied,  to  act  in  regard  to  the 
general  subject-matter. — Id. 

9s»425.  Estoppel   to   deny   authority   or 
acts  in  general. 

See  12  Cent  Dig.  Corp.  S8  1697-1701,  1706. 

The  trustees  of  a  newspaper  corporation,  in 
whom  is  lodged  the  power  to  manage  its  afitairs, 
are  charged  with  the  knowledge  of  the  extent  of 
the  power  usually  exercised  by  the  managing 
editor  in  the  collection  of  news,  and  must  be  held 
to  have  acquiesced  in  the  possession  by  him  of 
such  authority,  even  though  they  had  not  ex- 
pressly delegated  it  to  him.  Decree,  Moore  v. 
Sun  Printing  &  Publishing  Ass'n,  101  F.  591, 
41  C.  C.  A.  506,  affirmed.— Sun  Printing  &  Pub- 
lishing Ass'n  V.  Moore,  22  S.  Ct  240,  183  U.  S. 
642,  46  L.  Ed.  366. 

^=:»426.  Ratifloation   and   repudiation* 

See  12  Cent  Dig.  Corp.  S8  1596.  1702-1704.  1707,  1706. 
1710-1716;    40  Cent.  Dig.  Prlnc.  &  A.  {  663. 

After  seven  years*  acquiescence  on  the  part 
of  a  corporation  lessor  in  a  lease,  something 
more  must  be  shown  than  that  it  was  executed 
in  excess  of  the  powers  of  the  directors  before 
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the  lessee  will  be  made  to  surrender  the  profits 
he  has  made  under  it.— Illinois  Pneumatic-Gas 
Co.  V.  Berry,  113  U.  S.  322,  5  S.  Ct.  525,  28  L. 
Ed.  1003. 

Under  the  by-laws  of  a  corporation,  its 
board  of  directors  retained  the  power  to  con- 
trol the  president  and  superintendent  whenever 
it  thought  proper ;  and  where  a  release  was  made 
of  a  contract  by  the  president,  and  reported 
to  the  board,  but  no  act  of  disaffirmance  of 
the  release  was  passed  till  two  years  after  notice 
of  the  transaction,  and  about  a  year  and  a  half 
after  suit  commenced  upon  the  original  contract, 
such  disaffirmance  was  too  late.— Indianapolis 
RoUing-Mill  Co.  v.  St.  Louis,  Ft.  S.  &  W.  R. 
Co.,  120  U.  S.  256,  7  S.  Ct  642.  30  L.  Ed.  639. 

A  corporation  which  accepts  the  benefit  of  a 
contract  made  by  its  officers  without  authority 
is  estopped  from  denying  the  authority  of  the 
officers,  if  the  contract  is  one  which  the  corpora- 
tion has  authority  to  make.— Pittsburgh,  C.  & 
St.  L.  Ry.  Co.  V.  Keokuk  &  H.  Bridge  Co.,  131 
U.  S.  371,  9  S.  Ct  770,  33  U  Ed.  157. 

Where  a  contract  by  a  company  to  lease  an 
hotel  is  within  the  legitimate  scope  of  the  com- 
pany's powers,  and  it  is  executed  by  that  officer 
of  the  company  who,  by  the  by-laws,  is  the  prop- 
er agent  to  perform  such  function,  and  the  com- 
pany goes  into  'possession  of,  and  receives  the 
rents  and  profits  of,  the  hotel,  the  company  is 
bound  by  the  lease,  though  its  minutes  fail  to 
disclose  authority  expressly  given  to  the  presi- 
dent to  execute  the  contract— Jacksonville,  M., 
P.  Ry.  &  Nav.  Co.  v.  Hooper.  160  U.  S.  514,  16 
S.  Ct  379,  40  L.  Ed.  515. 

The  managing  editor  of  a  newspaper  must 
be  deemed  to  have  had  authority  to  charter  a 
yacht  for  the  purpose  of  gathering  news  con- 
cerning events  connected  with  hostilities  between 
the  United  States  and  Spain,  by  a  charter  par- 
ty embodying  an  absolute  obligation  to  return 
the  yacht  at  the  expiration  of  the  term  of  hiring 
and  a  stipnlatioi)  as  to  value  in  the  event  of 
nonreturn,  whertr- payments  for  the  hire  of  the 
boat,  the  expenses  of  its  management,  and  pre- 
miums for  insurance  were  entered  on  the  corpo- 
rate books,  and  the  corporation  received  money 
from  other  newspapers  for  accommodations  fur- 
nished to  their  reporters  on  board  the  yacht,  all 
of  which  matters  must  be  presumed  to  have  been 
brought  to  the  notice  of  the  board  of  trustees 
charged  with  the  management  of  the  corporate 
concerns,  who  must  have  known  that  the  editor 
had  hired  the  yacht  that  its  possession  was  pur- 
suant to  a  contract,  and  that  some  obligation 
had  been  entered  into  for  its  return.  Decree, 
Moore  v.  Sun  Printing  &  Publishing  Ass'n,  101 
F.  591,  41  C.  C.  A.  506,  affirmed.— Sun  Printing 
&  Publishing  Ass'n  v.  Moore,  22  S.  Ct  240,  183 
U.  S.  642,  46  L.  Ed.  366. 

^=>428.  Hotioe  to  offioeip  or  agent  as  af- 
feetinK  oorporatioa. 

Be€  12  Cent  Dig.  Corp.  89  1748-1761. 

Knowledge  or  actual  notice  to  aU  the  corpo- 
rators, including  the  president,  of  a  company,  of 
matters  affecting  the  title  to  land  claimed  by  the 
company .  through  them,  is  knowledge  or  notice 
of  the  company,  and  it  is  bound  by  constructive 
notice  which  would  bind  them.— Simmons  Creek 
Coal  Co.  v.  Doran,  142  U.  S.  417,  12  S.  Ct.  239, 
35  li.  Ed.  1063. 

Knowledge  of  the  president  of  a  corpora- 
tion of  the  fraud  committed  by  an  entryman 
in  procuring  and  commuting  a  homestead  entry 
is  imputed  to  the  corporation,  so  as  to  deprive 
it  of  the  position  of  a  bona  fide  purchaser  un- 
der a  conveyance  from  the  president,  who  had 
taken  a  deed  of  tlie  property  from  the  patentee, 
where  the  president  was  one  of  the  incorpo- 
rators, and,  together  with  the  secretary,  owned 
a  large  majority  of  the  capital  stock,  and  was 
intrusted  with   the  entire  management  of  the 


corporate  business,  since  his  interest  and  that 
of  the  corporation  are  identical.— J.  J.  McCas- 
kill  Co.  V.  United  States,  30  S.  Ct  386,  216  U. 
S.  504,  54  L.  Ed.  590. 

^=»429,  Hotioe  of  authority  of  ofHoer  ov 
agent  to  person  dealing  'witk 
corporation. 

See  12  Cent.  Dig.  Corp.  ftS  1720>1723.  1725. 

Every  one  being  charged  with  knowledge, 
that,  by  a  statute,  directors  of  a  railway  com- 
pany were  authorized  to  guarantee  the  bonds  of  ft 
railroad  only  on  the  petition  of  a  majority  of  the 
stockholders  of  such  railway  company,  one  ac- 
cepting the  guaranty  with  knowledge  that  there 
had  been  no  such  petition  cguld  not  hold  the 
company  on  the  guaranty^— Louisville,  N.  A.  & 
C.  Ry.  Co.  V.  Louisville  Trust  Co.,  19  S.  Ct 
817,  174  U.  S.  552,  43  L.  Ed.  1081,  modifying 
Louisville  Trust  Co.  v.  Louisville,  N.  A*  &  O.  It 
Co.,  75  F.  433,  22  0.  C.  A.  378. 

^=:»432.  Evidenee  as  to  anthority. 

See  12   Cent   Dig.   Corp.  S9   1717.   1718,  17U.   1711- 
1735.   1737.   1743.   1762. 

Where  a  corporate  contract  appears  on  its 
face  to  have  been  duly  executed,  and  the  parties 
have  entered  on  its  execution  with  full  knowl- 
edge on  the  part  of  the  board  of  directors,  its 
ratification  by  the  board  will  be  presumed. — Un- 
ion Pac.  Ry.  Co.  v.  Chicago.  R.  I.  &  P.  Ry.  Co., 
163  U.  S.  564,  16  S.  Ct.  1173,  41  L.  Ed.  265, 
affirming  decree  51  F.  309,  2  C.  C.  A.  174, 10  U. 
S.  App.  98. 

(O  PROPERTY   AND   CONVEYANCEa 

Banks,  see  Banks  and  Banking,  ^=s>259,  260. 
Religious  societies,  see  Religious  Societies,  ^s> 

15-20. 
Restraining  disposition  of  or  dealings  with  co^ 

porate  property,  see  Injunction,  ^=»72. 

^=:>440.  Power  to  mortsase  or  pledge. 

See  12  Cent.  Dig.  Corp.  9f  1775-1777. 

Where  the  charter  of  a  corporation,  giving 
the  exclusive  right  to  use  certain  water  power, 
gives  it  power  to  sell  all  the  rights  it  has  under 
its  charter,  it  may  mortgage  the  same,  and  the 
franchises  granted  are  not  of  so  personal  and  ex- 
clusive a  character  that  the  mortgage  is  void  as 
far  as  it  includes  them.— Willamette  Woolen-Mfg. 
Co.  V.  Bank  of  British  Columbia,  119  U.  S.  191» 
7  S.  Ct  187,  30  L.  Ed.  384. 

^=9441«  Conveyanoes   by  eorporationa. 

See  12  Cent  Dig.  Corp.  89  1778-1784. 


^^  Ezeention. 
See  12  Cent.  Dig.  Corp.  9fi  1779-1781. 

An  instrument  averring  that  the  parties  had 
set  their  hands  and  seals  thereto,  with  an  at- 
testing clause  alleging  that  a  corporation  party 
thereto  had  signed,  sealed,  and  delivered  it  in  the 
presence  of  two  witnesses,  who  signed  their 
names  thereto,  sufficiently  avers,  as  against  a  de- 
murrer, that  the  seal  attached  in  behalf  of  the 
corporation  was  its  common  or  corpoi^ate  seal.— 
Jacksonville,  M.,  P.  Ry.  &  Nav.  Co.  v.  Hooper, 
160  U.  S.  514,  16  S.  Ct.  379,  40  L.  Ed.  515. 

(D)  CONTRACTS  AND  INDEBTEDNESS. 

See  Associations,  ^i=»15. 

Ancillary  jurisdiction  of  foreclosure  proceeding!, 
see  Courts,  ^=»264. 

Excise  taxes,  liability  of  corporation  leasing 
tire  property,  see  Internal  Revenue,  ^=99< 

Loans   by   building  and   loan   associations. 
Building  and  Loan  Associations,  ^=»25~27. 

Right  of  directors  to  question  validity  of  stat- 
ute affecting  bondholders,  see  Constitationa] 
Law,  ^s>42« 
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^=>447.   Capacity  to  oontraet  in  k«>^«'^ 

See  12  Cent.  Dig.  Corp.  S9  1786,  1788,  1807. 

A  corporation  created  for  the  purpose  of 
dealing  in  lands,  and  expressly  empowered  to 
purchase,  subdivide,  and  sell,  and  to  make  any 
contract  essential  to  the  transaction  of  its  busi- 
ness, is  authorized  to  contract  for  the  construc- 
tion of  a  bridge  to  render  its  lands  accessible, 
and  may  agree  to  pay  therefor  in  its  bonds  and 
those  of  another  corporation,  controlled  by  the 
same  parties.— Ft.  Worth  City  Co.  v.  Smith 
Bridge  Co.,  151  U.  S.  294,  14  S.  Ct.  339,  38  L. 
Ed.  167. 

^='448'.   Contracts    before   incorporation 
or  orsanixatlon. 

See  12  Cent  Dig.  Corp.  58  1709.  1789-1792. 

Plaintiff,  in  1879,  undertook  to  acquire  the 
right  to  operate  telephone  exchanges  in  Kansas 
City  and  St.  Louis.  He  was  to  secure  the 
rights  of  the  Kansas  City  Telephone  Exchange 
and  the  American  District  Telegraph  Company 
of  St.  Louis.  Accordingly,  plaintiff  organized  de- 
fendant, taking  in  four  friends  as  stockholders. 
Before  their  stock  was  delivered^  an  arrange-, 
mcnt  was  effected  for  the  consobdation  of  the 
American  District  Telegraph  Company  with  de- 
fendant, the  former  receiving  250  shares  of  the 
stock  of  the  latter.  These  250  shares  were  de- 
ducted from  shares  of  stock  previously  allowed 
to  plaintiff.  Plaintiff  bad  charge  of  and  di- 
rected all  these  transactions.  Plaintiff  sues  de- 
fendant on  an  implied  contract  for  the  reason- 
able worth  of  the  250  shares.  Held  no  con- 
tract^ the  allotting  of  the  250  shares  to  the 
American  District  Telegraph  Company  being 
simply  ^  new  arrangement  in  the  creation  of  de- 
fendant and  distribution  of  its  stock,  and  not  a 
contract  between  defendant  and  plaintiff  for 
250  shares  of  stock.— Eldred  v.  Bell  Tel.  Co.,  119 
U.  S.  513.  7  S.  Ct.  296,  30  L.  Ed.  496. 

The  president  of  a  corporation  has  no  au- 
thority to  deplete  the  coffers  of  the  company  by 
instructing   the  treasurer  to   refuse  to  receive 

fayment  of  stock  subscriptions  when  tendered. — 
•otts  V.  Wallace,  146  U.  S.  689,  13  S.  Ct  196, 
36  L.  Ed.  1135. 

^=»450.  Idmitation    of    amount    of    in* 
debtedness. 

See  12  Cent  Dig.  Corp.  S9  1793-1795. 

Under  Code  Iowa,  f  1611,  requiring  that  ar- 
ticles of  incorporation  shall  fix.  a  maximum  of 
indebtedness  to  which  the  corporation  "'is  at 
any  tinae  to  be  subject"  a  bona  fide  indebted- 
eduess  in  excess  of  such  limitation  is  not  void, 
but  only  gives  rise  to  a  right  on  the  part  of 
the  state  to  proceed  against  the  corporation  or 
its  officers  for  violating  the  statute.  Decrees, 
First  Nat  Bank  v.  Sioux  City  Terminal  RaU- 
road  &  Warehouse  Co.  (C.  C.)  69  F.  441,  and 
82  F.  124,  27  C.  O.  A.  73,  affirmed.— Sioux  City 
Terminal  Railroad  &  Warehouse  Co.  v.  Trust 
Co.  of  North  America,  19  S.  Ct  341,  173  U.  S. 
99,  43  L.  Ed.  ^8. 

^^452.  Fovmal  requisites  in  general. 

See  12  Cent  Dig.  Corp.  98  1796,  1797,  1804.  1805. 

A  construction  company^  whose  president 
has  general  charge  of  its  business,  and  who  has 
been  permitted  by  the  directors  to  execute  and 
indorse  notes  and  drafts  for  the  purpose  of 
raising  money  to  conduct  the  corporate  business, 
is  liable  on  notes  executed  by  the  president  to 
pay  off  debts  due.  from  the  company,  notwith- 
standicg  that  such  notes  are  not  executed  with 
all  the  formalities  required  by  the  by-laws  and 
articles  of  association.— Fitzgerald  &  Mallory 
Const  Co.  v.  Fitzgerald,  137  U.  S.  98,  11  S.  Ct 
3G,  34  L.  Ed.  608. 

^=:»453.  Use  of  corporate  name. 

See  12  Cent  Dig.  Corp.  {{  1798.  1799. 

Where  there  are  two  corporations  having 
the  same  name  and  management,  and  identical 


in  every  respect  except  in  the  origin  of  their 
powers,  one  being  an  Indiana  corporation,  and 
the  other  a  Kentucky  corporation,  a  guaranty 
signed  in  its  name,  pursuant  to  an  agreement 
therefor,  reciting  that  it  is  made  by  "a  corpo- 
ration organized  and  existing  under  the  laws  of 
the  states  of  Indiana  and  Kentucky,"  will  be 
presumed  to  be  intended  to  bind  each,  in  the  ab- 
sence of  some  specific  restriction  therein. — Lou- 
is\'ille,  N.  A.  &  C.  Ry.  Co.  v.  Louisville  Trust 
Co.,  19  S.  Ct  817,  174  U.  S.  552,  43  L.  Ed. 
1081,  modifying  decree  Louisville  Trust  Co.  v. 
Louisville,  N.  A.  &  C.  R.  Co.,  75  F.  433,  22  C. 
C.  A.  378. 

^=^463.  Malting  and  indorsement  of  ne- 
Kotiaole   instrnments. 

See  12  Cent  Dig.  Corp.  8S  1820-1881. 

The  board  of  directors  of  a  mining  com- 
pany having  authorized  the  conversion  of  cer- 
tain outstanding  certificates  of  indebtedness  in- 
to stock  of  the  compan]^,  conditionally  upon  all 
the  holders  of  such  ceruficates  converting  them, 
a  creditor  who  did  not  offer  to  convert  cannot 
legally  contend  that  the  conditional  offer  of  the 
other  holders  to  convert  was  in  effect  a  conver- 
sion, and  satisfied  their  notes,  leaving  the  prop- 
erty of  the  company  unincumbered  and  liable  to 
seizure,  and  applicable  exclusively,*  to  the  satis- 
faction of  his  claim.-— Pugh  v.  Fairmount  oold 
&  Silver  Min.  Co..  6  S.  Ct.  131,  112  U.  S.  238, 
28  L.  Ed.  684. 

^=:»466.  »^  Indorsement    and    transfer. 

See  12  Cent  Dig.  Corp.  8S  1827-1830;    4  Cent  Dig. 
Assign.  S  33. 

An  indorsement  by  an  officer  of  a  corpora- 
tion duly  authorized  to  make  indorsements,  in 
his  own  name  with  his  official  title,  is  an  in- 
dorsement by  the  corporation. — Falk  v.  Moebs, 
127  U.  S.  597,  8  S.  Ct  1319,  32  L.  Ed.  266. 

^=»468.  Making  and  issne  of  bonds. 

See  12  Cent  Dig.  Corp.  91  1832-1866. 

^=9472.  ^—  Negotiation  and  sale. 

See  12  Cent  Dig.  Corp.  SS  1837.  1839.  1841. 

A  bonus  in  stock  given  to  purchasers  of  the 
bonds  of  a  corporation,  simply  as  an  induce- 
ment to  take  the  bonds^  if  this  is  done  in  good 
faith,  will  not  entitle  dissenting  stockholders  to 
have  a  deduction  of  the  par  value  of  the  stock 
made  from  the  bonds.  Decree,  80  F.  450.  25 
C.  C.  A.  549,  affirmed. — Dickerman  v.  Nortnem 
Trust  Co.,  20  S.  Ct  311.  176  U.  S.  181,  44 
L.  Ed.  423. 

^=»475.  Mortsages   and   tmst   deeds    by 
corporation. 

See  12  Cent  Dig.  Corp.  S9  1856-1889. 

<$=:»479.  Bights,  duties,  and  liabiU- 

ties    of   mortgasees   and   tms- 
tees. 

See  12  Cent  Dig.  Corp.  8S  1869,  1872-1874. 

An  instant  declaration  by  trustees  that  both 
principal  and  interest  of  a  mortgage  are  due 
because  of  the  nonpayment  of  an  execution  on 
a  judgment  against  the  mortgagor,  which  is 
a  corporation,  cannot  be  contested  by  stockhold- 
ers, where  the  directors  of  the  company  do  not 
make  anv  objection,  on  the  ground  tnat  the  pro- 
vision of  the  mortgage  for  such  declaration  If 
tlie  execution  was  not  paid  "forthwith'*  allowed 
a  reasonable  time  for  such  payment  Decree  80 
F.  450,  25  C.  C.  A.  549,  affirmed.— Dickerman 
v.  Northern  Trust  Co.,  20  &  Ct  311,  176  D.  S. 
181,  44  L.  Ed.  423. 

^=:»480.  ^—'  liien  and  priority. 

See  36  Cent  Dig.  Mtg.  f{  290-323.  826-455. 

A  judgment  in  tort,  recovered  against  the 
corporate  purchaser  of  a  waterworks  system 
incumbered  with  a  mortgage  executed  bv  the 
original  corporate  owner  is  entitled  to  priority 
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over  the  lien  of  such  mortgage,  under  Code  N.  C. 
1883,  §  1255,  subordinating  the  lien  of  corporate 
mortgages  to  judgments  for  torts  committed  by 
the  corporation,  since  to  hold  that  only  the 
interest  in  the  ^property  acquired  by  the  pur- 
chasing corporation  was  responsible  for  damages 
caused  by  its  negligence  would  defeat  the  pur- 
pose of  the  statute  to  make  corporate  property 
security  against  torts  committed  by  the  owner. 
Decree  (C.  C.)  Guardian  Trust  &  Deposit  Co.  v. 
Greensboro  Water  Supply  Co.,  115  F.  184,  af- 
firmed.— Guardian  Trust  &  Deposit  Co.  v.  Fish- 
er, 26  S.  Ct  186,  200  U.  S.  57,  50  D.  Ed.  367. 

Judgments  against  a  water  company  in  ac- 
tions to  recover  the  value  of  property  alleged 
to  have  been  destroyed  by  fire,  as  a  result  of 
the  failure  of  the  comp&nj  to  exercise  reason- 
able care  to  furnish  an  adequate  supply  of  wa- 
ter, are  judgments  for  torts,  within  the  mean- 
ing of  Code  N.  C.  1883,  $  1255,  subordinating 
the  lien  of  corporate  mortgages  to  judgments 
for  torts  committed  by  the  corporation. — Id. 

^=»482.  — ^  Foreolosure   hj   action. 

See  12  Cent.  Dig.  Corp.  9S  1S70,  1877-1888. 

A  judgment  against  a  corporation  is  not 
collusive  in  tjie  legal  sense,  so  as  to  prevent  its 
nonpayment  from  constituting  a  default  for 
which  a  mortgage  debt  may  be  declared  due, 
under  a  provision  of  the  mortgage,  merely  be- 
cause the  action  was  undertaken  for  the  pur- 
« pose  of  creating  such  default,  if  it  was  brought 
for  a  debt  that  was  due,  and  was  properly  con- 
ducted. Decree  80  F.  450,  25  C.  C.  A.  549. 
uffirmed.^Dickerman  v.  Northern  Trust  Co.,  20 
S.  Ct.  311,  176  U.  S.  181,  44  L.  Ed.  423. 

The  right  to  set  ofE,  as  ap'ainst  some  indi- 
vidual bondholders,  their  obligation  for  unpaid 
stock,  cannot  be  allowed  in  a  suit  by  a  trustee 
for  all  the  bondholders  to  foreclose  a  mortgage, 
in  which  the  bonds  must  be  treated  as  an  en- 
tirety.—Id. 

The  illegality  of  the  purpose  for  which  a 
corporation  was  originally  organized  cannot  be- 
come a  material  inquiry  in  a  suit  to  foreclose  a 
mortgage  upon  the  property  of  the  concern,  if 
the  mortgage  was  made  while  the  corporation 
had  power  to  create  it,  and  the  illegality  was 
wholly  extrinsic  to  the  mortgage. — Id. 

^=s>487.  Rights  and  liAbllltles  on  con- 
tracts and  secnrities  nltra 
Tires. 

See  12  Cent.  Dig.  Corp.  9S  1893-1898. 

Where  all  the  property  of  a  corporation,  in- 
cluding contracts  relating  thereto,  aud  patents, 
is  held  for  several  years  under  a  lease  subse- 
quently declared  ultra  vires,  compensation  is  to 
be  made,  where  the  property  is  incapable  of  be- 
ing returned,  only  for  the  actual  value  of  the 
tangible  property  received,  and  it  cannot  be 
measured  bv  the  market  i^rice  of  the  lessor's 
stock. — Pullman's  Palace-Car  Co.  .v.  Central 
Transp.  Co.,  18  S.  Ct.  808,  171  U.  S.  138,  43 
L.  Ed.  108,  reversing  judgment  76  F.  401,  22  C. 
C.  A.  246. 

A  corporation  cannot  maintain  an  action  on 
a  contract  which  is  prohibited  by  its  charter. — 
De  La  Vergne  Refrigerating  Mach.  Co.  v.  Ger- 
man Sav.  Inst,  20  S.  Ct.  20,  175  U.  S.  40,  44 
L.  Ed.  65. 

(B)  TORTS. 

Particular  clasiCM  of  corporationa  or  associa- 

tiofu. 
See- 
Banks  and  Bankine.  ^=»112. 
Carriers.   <&»91.   95-100,   108-13i8,    140-146, 
148-163,  173-185,  204^-230,  281-321,  354- 
384,  394-405,  408Mt. 
Railroads,     «S=»262-266,    276-282,    301-401, 

433-444.  453-485. 
Street  Railroads,  «=s»106-117. 


^^40O.  Ezeroifle  of  power  eonf erred  hj 
charter. 

See  12  Cent  Dig.  Corp.  S  1901. 

A  corporation  authorized  to  carry  on  a  busi- 
ness is  liable  for  the  nuisance  created  thereby.— 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church, 
108  U.  S.  317,  2  S.  Ct.  719,  27  L.  Ed.  739. 

(F)  CIVIL  ACTIONS. 

Commencement  of  action,  see  Action,  ^=»64. 
Declarations  by  officers  and  agents  as  evidence 

against  corporation,  see  Evidence,  ^=s»244. 
District  in  which  action  in  federal  court  must 

be  brought,  see  Courts,  ^=»274. 
Jurisdiction  of  federal  courts,  see  Courts,  ^=> 

314. 
Subpoena  duces  tecum  in  action  against  corpora- 

tioD,  see  Witnesses,  <8=»16,  298,  304. 

By  or  agaiMt  particular  claMset  of  corporationM 

or  associations. 

Carriers,  <&»20,  37,  126-136,  181-185,  220- 

230,  273-278,  309-321,  342-347,  37&-384. 
Electricity,  <8=»19. 
.Insurance,  ^=:>611-674. 
RaUroads,  <S=»20-23,  180-202,  282,  341-353, 

393-401,  433^44,  471-485. 
Street  Kailroads,  ^=s>oi,  106-117. 

^s»601.  Natnre  and  form. 

See  12  Cent.  Dig.  Corp.  SS  1920-1929,  1931,  1932. 

The  right  of  a  church  corporation  to  re- 
cover damages  for  maintenance  of  a  nuisance 
causing  annoyance  and  discomfort  to  its  mem- 
bers in  the  use  of  its  property  is  not  affected  by 
its  corporate  character.-^Baltimore  &  P.  R.  Co. 
V.  Fifth  Baptist  Church,  108  U.  S.  317,  2  S. 
Ct  719,  27  L.  Ed.  739. 

Under  Code  Wash.  T.  §§  605,  606^  defining 
a  nuisance  to  be  whatever  is  injurious  to  health, 
or  indecent  or  offensive  to  the  senses,  or  an 
obstacle  to  the  free  use  of  property,  so  as  to 
essentially  interfere  with  the  comfortable  en- 
joyment of  life  and  property,  and  under  sections 
1235,  1242,  providing  that  an  action  for  dam- 
ages may  be  brought  and  an  injunction  or 
abatement  obtained  "by  any  person  whose  prop- 
erty is  injuriously  affected  or  whose  personal 
enjoyment  is  lessened  by  the  nuisance,"  the  only 
ground  on  which  a  corporation  can  obtain  either 
damages  or  an  injunction  is  injury  to  its  prop- 
erty, since  it  cannot  be  said  to  have  lite  or 
health  or  senses. — Northern  Pac.  R.  Co.  v. 
Whalen,  149  U.  S.  157,  13  S.  Ct  822,  37  L. 
Ed.  686,  afBrming  judgment  17  P.  890,  3  Wash. 
T.  452. 

Independently  of  statutory  provisions,  the 
only  ground  on  which  a  court  of  equity  will 
enjoin  the  maintenance  of  a  nuisance  in  a  private 
suit  by  a  corporation  is  special  injury  to  the 
property  of  such  corporation,  and  no  corpora- 
tion has  such  property  in  its  workmen  or  in 
their  services  that  it  can,  under  the  ordinary 
jurisdiction  of  the  court  of  chancery,  maintain 
a  suit  as  for  nuisance  against  the  keeper  of  a 
house  at  which  they  voluntarily  buy  intoxicat- 
ing liquors,  and  thereby  get  so  drunk  as  to  be 
unfit  for  work.— Id. 

^=»603.  Venne. 

fiee  12  Cent.  Dig.  Ck>rp.  §§  1935-1939,  1942-1941. 

The  voluntary  action  of  defendant  corpora- 
tion in  waiving  its  privilege  of  being  sued  in 
the  district  of  its  residence  cannot  be  overruled 
at  the  instance  of  stockholders  and  creditors 
not  parties  to  *the  suit  as  brought,  but  who 
were  afterwards  permitted  to  intervene. — Cen- 
tral Trust  Co.  V.  McGeorge,  151  U.  S.  129.  14 
S.  Ct.  286,  38  L.  Ed.  98,  reversing  decree  (G. 
C.)  Central  Trust  Co.  v.  Virginia  T.  &  Q.  Steel 
&  Iron  Co.,  55  F.  769. 


CBup.CtDlff.— Pase  M8] 


CORPORATIONS,  VII  (F> 


«s»528 


^=»505.  Use  of  eorpovAte 

U  Cent.  Dig.  Cprp.  SI  1953-1957,  1975. 


The  change  of  a  state  bank  to  a  national 
bank  after  the  making  of  the  contract  in  suit 
docs  not  affect  the  bank's  right  to  sue.— Mich- 
igan Ins.  Bank  y.  Eldred,  143  U.  S.  293,  12 
S.  Gt.  450,  36  L.  Ed.  162. 

^=>606«  Pmrtles. 

See  12  Cent  Dig.  Corp.  li  1968-1970;   19  Cent  Dig. 
Equity.   §  554. 

Stockholders  of  a  resident  corporation 
bronght  suit  in  the  state  of  their  residence 
against  it,  a  foreign  corporation,  and  several 
individuals,  citizens  of  both  that  and  another 
state,  and  directors  in  one  or  both  of  the  cor- 
porations, to  set  aside  a  lease  executed  by  the 
resident  .to  the  nonresident  corporation.  Meld, 
that  the  resident  corporation  was  a  necessary 
party  defendant  to  the  suit— Central  R.  Go.  cs 
New  Jersey  ▼.  Mills,  113  U,  S.  249.  5  S.  Gt 
456,  28  L.  Ed.  949,  affirming  20  P.  449. 

In  a  suit  by  a  stockholder  for  the  can* 
cellation  of  a  lease  of  the  franchise  and  as- 
sets of  his  company  to  another  corporation, 
to  restrain  the  latter  from  operating  under  it, 
for  an  accounting,  and  to  restrain  plaintiffs 
corporation  from  issuing  bonds  to  purchase  the 
lease,  both  corporations  are  necessary  parties. 
—East  Tennessee,  V.  &  6.  R.  Go,  v.  Orayson, 
119  U.  S.  240,  7  S.  Gt  190,  30  L.  Ed.  382. 

All  promoters  who  have  shared  in  secret 
profits  made  in  the  purchase  of  land  for  a  pipo- 
posed  corporation  are  not  necessary  parties  to 
a  suit  by  a  corporation  to  recover  such  profits. 
—Davis  V.  Las  Ovas  Go.,  33  S.  Gt  197.  227  U. 
S.  80, 57  Ia  Ed.  426,  affirming  35  App.  D.  0. 372. 

^=9507.  Proeess   and   notics. 

See  12  Cent  Dig.  Corp.  (9  1971-1974.  1976-2000. 

Under  2  Thomp.  &  S.  St  Tenn.  1871,  p. 
1190;  Mill.  &  V.  Code  Tenn.  p.  660,  a  return 
thAt  process  was  served  on  the  superintendent, 
the  highest  officer  to  be  found  in  the  county,  is 
sufficient.- Kansas  Gity,  f^  S.  &  M.  R.  Go.  v. 
Daughtry,  138  U.  S.  SJS,  11  S.  Gt,  306,  34  L. 
Ed.  963,  affirming  judgment  88  Tenn.  (4  Pickle) 
721,  13  S.  W.  698. 

Certain  railroad  companies,  including  defend- 
ant, a  foreign  corporation,  erected  and  maintain- 
ed A  Joint  warehouse  for  the  storage  of  imported 
goods,  and  goods  for  export,  until  the  customs 
iws  were  complied  with.  One-half  the  expense 
of  erecting  and  maintaining  the  warehouse  was 
paid  by  defendant,  and  the  balance  by  the  oth- 
er' companies,  one  of  which  owned  the  land  on 
which  ft  was  built  The  agent  in  charge  of  this 
warehouse  was  appointed  without  any  action 
or  approval  bv  defendant  He  was  on  the  pay 
roll  of-  one  of  the  other  companies,  and  under 
bond  to  it  for  the  faithful  discharge  of  his 
duties.  He  had  no  authority  to  contract  for 
defendant,  received  and  disbursed  no  money 
on  its  account,  and  it  had  no  control  over,  or 
power  to  discharge,  him.  Held,  that  he  was  not 
"a  local  agent"  of  defendant,  on  whom  service 
of  process  could  be  made,  under  Sayles'  Rev. 
CAr.  St  Tex.  art  1223a.— Mexican  Gent  Ry. 
Go.  T.  Pinkney,  149  U.  S.  194,  13  S.  Ct  859, 
87  li.  Ed.  699. 

^=»509.   AttAoliatent  and  garni sjiment. 

ase  12  Cent  Dig.  Corp.  S|  2006-2014;    24  Cent  Dig. 
Gam.  91  30.  185. 

Notes  to  a  bank  were  from  time  to  time  re- 
newed, without  expectation  of  payment,  as  the 
maker  was  hopelessly  insolvent  Finally,  both 
the  maker  and  bank  went  into  the  hands  of  re- 
ceivers. Held,  that  an  attachment  on  behalf  of 
the  bank  would  not  be  held  invalid  merely  be- 
cause some  of  the  renewal  notes  lacked  a  few 
days  of  maturity.- I>ooley  v.  Hadden,  21  S,  Ct 
259,  179  U.  S.  646,  45  L.  Ed.  357. 


See  12  Cent  Dig.  Corp.  if  2017-2029.  20S1-2034.  2038- 
2084.  2086.  2087. 


-*-  Ailegailon    and    denial    of 
eorporate  ezistsnoe. 

See  12  Cent  Dig.  Corp.  H  2062-208L 

An  allegation  that  a  corporation  Is  doing 
business  in  a  certain  state  does  not  necessarily 
import  that  it  was  created  by  the  laws  of  that 
state,  and  was  a  citizen  thereof.— Brock  v. 
Northwestern  Fuel  Co.,  130  U.  S.  341,  9  S.  Gt 
552,  32  L.  Ed.  905. 

Code  Wis.  {  4199,  making  it  unnecessary, 
when  a  corporation  is  a  party,  to  prove  its 
corporate  existence  unless  tne  same  is  "specifi- 
cally denied"  by  a  verified  pleading,  does  not 
render  insuflScient  a  direct  denial  on  informa- 
tion and  belief.— Michigan  Ins.  Bank  v.  El- 
dred,  143  U.  S.  293,  12  S.  Gt  450,  36  L.  Ed. 
162. 

Where  plaintiff  sued  as  a  bank  incorporated 
under  a  state  law,  a  denial  that  at  or  since 
the  commencement  of  the  action  it  was,  or  is 
now,  a  corporation,  is  a  good  plea  in  bar.— Id. 

The  citizenship  of  a  corporation  is  suffi- 
ciently disclosed  by  an  allegation  that  it  is  a 
corporation  duly  organized  under  the  laws  of 
New  York.— Dodge  v.  Tulleys,  144  U.  S.  451, 
12  S.  Gt  728,  36  L.  Ed.  501. 

^=»523.  Execution    amd   enforooment   of 
iudgment. 

See  U  Cent  Dig.  Corp.  SI  2U4-2U0. 

Various  owners  of  lands  granted  to  a  rail- 
road corporation  "and  its  assigns"  a  right  of 
way  through  the  lands  to  make  and  run  a 
railroad,  the  corporation  having  a  franchise 
to  do  BO,  and  to  take  tolls.  The  corporation 
obtained  a  like  right  as  to  other  lands  by  stat- 
utory proceedings.  Held,  that  a  judgment  cred- 
itor of  the  corporation,  who  did  not  own  the 
franchise,  could  acquire  no  title  to  the  right  of 
way  by  purchase  at  execution  sale.— East  Ala- 
bama Ry.  Go.  V.  Doe,  114  U.  S.  340,  5  S.  Gt. 
869,  29  U  Ed.  136. 

Under  St  Md.  1834,  c.  241,  Id.  1835,  c. 
395,  Id.  1838,  c.  396,  and  Id.  1844,  c  281,  and 
the  instruments  executed  pursuant  to  those 
statutes,  by  which  the  tolls  and  revenues  of  the 
Chesapeake  &  Ohio  Canal  Company  are  mort- 
gaged to  the  state,  to  secure  the  repayment  of 
money  lent  by  the  state  to  the  company,  and 
the  payment  of  dividends  and  interest  on  the 
stock  subscribed  for  by  the  state,  subject,  in 
the  first  place,  to  the  appropriation  of  so  much 
of  the  tolls  and  revenues  ius  is  necessary  to  keep 
the  canal  in  repair,  to  provide  the  necessary 
supply  of  water,  and  to  pay  the  salaries  of  ofii- 
cers  and  annual  expenses,  and,  in  the  second 
place,  to  a  mortgage  to  trustees  to  secure  the 
payment  of  certain  bonds  of  the  company,— 
a  suit  in  equity  may  be  maintained  by  the  state 
and  such  trustees,  even  before  the  state  has 
taken  possession  under  its  mortgages,  to  restrain 
a  mere  general  creditor  of  the  company,  who, 
at  the  time  of  contracting  his  debt,  had  no- 
tice of  the  provisions  of  the  statutes  and  of  the 
mortgages,  from  levying  on  money  deposited  by 
the  company  in  a  bank,  and  needed  to  meet 
such  necessary  expenses. — Brown  v.  Maryland, 
114  U.  S.  598,  5  S.  Gt  1065,  24  L.  Ed.  233. 

A  general  creditor  of  the  Chesapeake  & 
Ohio  Canal  Company,  with  notice  of  Laws  1834, 
c.  241 ;  Laws  1835,  c.  395 ;  Laws  1838,  c.  396 ; 
Laws  1844,  c.  281,— and  of  the  several  mort- 
gages made  thereunder,  providing  for  a  first 
mortgage  on  the  net  tolls  of  the  canal  to  se- 
cure certain  bondholders,  and  a  second  mort- 
gage to  secure  the  state  for  money  lent,  could 
not  levy  on  revenues  deposited  by  the  com- 
pany to  meet  current  expenses. — Id. 


This  IMffOst  is  eompiled  on  the  Key-Nnmber  System.   For  explanation,  seo  pace  iii, 
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(G)  CRIMES  AND  CRIMINAL  PROSECU- 
TIONS. 

See  12  C^t  Dig.  Corp.  S§  2138-21^ 

Carriers,  see  Carriers,  ^s»38. 

Due  process  of  law,  see  Constitutional  Law,  ^=» 

Equal   protection   of   laws,   see   Constitutional 

Law,   «=>250. 
Violation  of  internal  revenue  laws,  see  Internal 

Revenue,  ^=»39. 
Witnesses*  competency,  see  Witnesses,  ^=>298. 

VIII.   DfSOIiVENCT  AND  RECEIVERS. 

Bankruptcyproceedings.  see  Bankruptcy,  ^=>72. 
Banks,  see  Banks  and  Banking,  ^ss>m-S2,  281- 

288. 
Collecting  bank,  see  Banks  and  Banking,  ^=s> 

166,  167. 
Insurance  companies,  see  Insurance.  <ss»61-68. 
Limitation  of  creditor's  suit,  see  Limitation  of 

Actions,  ^=965. 
Railroad    companies,    see    Railroads,    ^=s>20&- 

212. 

^=9541.  CoBTeyai&ces  wlien  insolTent  or 
In  oonteatplation  of  insolTea- 
ey. 

See  12  Gent  Dig.  Corp.  8fi  2154-21<a. 


-^  In  s^neral. 

See  12  Cent  Dig.  Corp.  H  2154-2160. 

A  mortgage  given  by  a  corporation,  while 
it  is  a  going  concern,  though  not  having  prop- 
erty sufficient  at  the  market  price  to  pay  its 
debts,  but  while  all  concerned  expect  and  in- 
tend that  it  shall  continue,  and  believe  that 
its  continuance  will  bring  financial  success, 
though  given  to  its  directors,  who  are  sureties 
on  its  notes,  to  secure  them  on  account  there- 
of, and  to  induce  them  to  procure  renewals  or 
extensions  of  the  notes,  and  to  procure  further 
advances  of  credit,  is  not  invalid  as  to  cred- 
itors of  the  corporation.— Sanford  Fork  &  Tool 
Co.  V.  Howe,  Brown  &  Co.,  157  U.  S.  312,  15 
S.  Ct.  621,  39  L.  Ed.  713,  reversing  decree  (C. 
C.)  Howe,  Brown  &  Co.  v.  Sanford  Fork  & 
Tool  Co.,  44  F.  231. 

^=»644«  Preferenoes  to  creditors  gentir» 
ally. 

See  12  Cent  Dig.  Corp.  Sfi  2182-2169. 

The  factor  of  a  manufacturing  corporation, 
who  has  advanced  to  his  principal  more  in  cash 
and  acceptances  than  the  value  of  the  goods  con- 
signed to  him,  has  a  valid  lien  on  the  goods 
for  the  amount  of  such  advances,  and  a  transfer 
of  the  goods  to  him  by  the  company  just  prior 
to  its  failure  is  valid,  notwithstanding  1  Rev. 
St  p.  603,  {  4,  tit  4,  c.  18,  pt  1,  prohibits 
any  transfer  or  assignment  by  a  corporation 
in  contemplation  of  insolvency,  for  such  trans- 
fer is  merely  a  recognition  of  the  antecedent 
lien,  and  cannot  prejudice  creditors. — Fourth 
Nat  Bank  v.  American  Mills  Co.,  137  U.  S. 
234,  11  S.  Ct  52,  34  L.  Ed.  655». affirming  de- 
cree (C.  C)  29  F.  611. 

^s»547.  Remedies  of  creditors  in  ^euev^ 
ml. 

See  12  Cent.  Dig.  Corp.  Sfi  2178-2181. 

The  expression  that  the  property  of  a  cor« 
poration  constitutes  a  "trust  fund"  for  its 
creditors  only  means  that  when  the  corporation 
is  insolvent,  and  a  court  has-  possession  of 
its  assets,  they  must  be  appropriated  to  the 
payment  of  its  debts  before  any  distribution  to 
the  stockholders ;  but,  as  between  a  corporation 
itself  and  its  creoitors,  the  former  does  not  hold 
its  property  in  trust  in  favor  of  the  creditors, 
in  any  other  sense  than  does  an  individual 
debtor. — HoUius  v.  Brierfield  Coal  &  Iron  Co^ 
150  U.  8.  371,  14  S.  Ct  127,  37  L.  Bd.  1113. 

^=:>551.  Appointment  of  reeeiTer. 

Bee  12  Cent.  Dig.  Corp.  fifi  2201-2228.  2280-2251 


—  Effect. 

See  12  Cent  Dig.  Corp.  fifi  2241-2251  2251 

Where  defendant  corporation,  in  a  bill  filed 
by  creditors  alleging  its  insolvency  and  pray- 
ing the  appointment  of  a  receiver,  suffers  the 
bill  to  be  taken  pro  confesso,  it  is  too  late, 
nine  months  after  the  receiver  has  taken  pos- 
session of  the  property,  and  undertaken  to  car- 
ry on  the  business  for  the  benefit  of  creditors, 
to  object  that  plaintiffs  had  an  adequate  rem- 
edy at  law.-— Brown,  Bonnell  &  Co.  v.  Lake 
Superior  Iron  Co.,  134  U.  S.  530, 10  S.  Ct.  604, 
33  L.  Ed.  102L 

^:»661.   Collection  of  Assets. 

Bee  U  Cent  Dig.  Corp.  fifi  2281-2264. 

The  refusal  of  an  officer  of  a  corporation 
to  obey  an  order  to  turn  over  property  of  the 
corporation  to  its  receiver  Js  a  contempt,  though 
he  personally  claims  a  lien  thereon. — ^Tinsley 
v.  Anderson,  18  S.  Ct  806,  171  U.  S.  101,  43 
L.  Ed.  91.  . 

^=s>663.  Enforcement  of  liabilities  of 
promoters,  oficers  and  stock* 
holders. 

Bee  12  Cent  Dig.  Corp.  fifi  2280,  2280V6. 

Where  a  corporation  becomes  insolvent, 
and  a  receiver  is  appointed  by  a  court  of  com- 
petent jurisdiction,  the  right  of  action  acainst 
the  officers  of  the  corporation  for  fraoaalent 
misappropriation  of  its  property  vests  in  him; 
and  if  he  fails  or  refuses  to  sue  he  should  prop- 
erly be  made  a  defendant  to  any  such  suit 
brought  by  the  stockholders  in  the  right  of  the 
corporation.— Porter  v.  Sabin,  149  U.  S.  473, 
13  S.  Ct.  1008,  37  Jj,  Ed.  815,  affirming  decree 
(C.  C.)  36  F.  475. 

The  receiver  of  the  assets  of  a  corporation 
is  not  authorized  to  maintain  an  action  to  en- 
force the  liability  of  a  stockholder,  by  Gen.  St 
Kan.  1868,  }§  32,  44,  since  that  act  made  the 
liability  of  the  stockholder,  not  an  asset  of  the 
corporation,  but  an  asset  which  a  creditor  of 
the  corporation  alone  could  recover  for  his  in- 
dividual benefit  to  the  extent  required  to  pay 
a  judgment  obtained  by  him  against  the  <^p* 
poration.—Evans  v.  NeUis,  23  S.  Ct.  74,  187 
tJ.  S.  271,  47  L.  Ed.  173. 

^=s>566.  Priorities  of  elainu. 

See  12  Cent  Dig.  Corp.  fifi  2283-2288. 

Certificates  of  preferred  stock  of  a  railroad 
company  provided  that  it  should  be  a  *' first 
claim  on  toe  property  of  the  company  after  its 
indebtedness,**  and  entitled  to  7  per  cent,  in- 
terest from  the  net  earnings  of  the  company  be- 
fore the  payment  of  dividends  on  the  common 
stock,  and  that,  whenever  the  net  earnings 
were  more  than  sufficient  to  pay  such  interest 
and  7  per  cent,  dividends  on  the  common  stock, 
the  excess  should  be  divided  upon  the  preferred 
and  common  shares  equally,  share  by  share. 
Held,  that  the  priority  of  the  preferred  stock  is 
only  to  the  common  stock ;  that  its  holders  have 
no  claim  on  the  property  of  the  company  su- 
perior to  that  of  creditors  subsequent  to  its 
issue.— Warren  v.  King,  108  U.  S.  389,  2  S. 
Ct  789,  27  L.  Ed.  769. 

A  company  borrowed  on  a  note  money  from 
a  bank,  pledging  as  security  $80,000  of  bonds 
of  a  second  mortgage,  which,  with  an  earlier 
one,  was  afterwards  foreclosed.  The  money  lent 
was  used  to  pay  pressing  debts.  The  earnings 
were  used  to  make  '  permanent  improvements, 
to  pay  interest  on  earlier  mortgages,  and  bolster 
up  the  credit  of  the  company,  so  as  to  make  its 
bonds  marketable.  The  bank  relied  for  its  ul- 
timate security  on  the  indorsers  of  the  note, 
and  the  evidence  failed  to  show  any  fraud  on 
the  part  of  the  company.  Held,  that  the  bank 
was  not  entitled  to  payment  out  of  the  pro* 
ceeds  of  the  sale  in  preference  to  the  first  mort- 
gage bondholders.— Penn  v.  Calhoun,  121  U*  S. 
251,  7  S.  Ct  906,  30  L.  Ed.  915. 


[Sup.CtDig.— Pace  60S} 
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^==5586 


The  promoter  of  a  corporation  had  detach- 
ed overdue  coupons  from  bonds  of  the  corpora- 
tion before  disposing  of  the  bonds,  and  aeliv- 
ered  them  to  material  men  in  part  payment  of 
their  demands.  Held  that,  as  it  would  be  in- 
equitable to  permit  the  promoter  to  use  these 
coupons  as  a  basis  of  a  preference  over  pur- 
chasers of  the  bonds  from  which  they  had  been 
cut,  the  material  men,  who  had  taken  them  after 
maturity,  had  no  greater  rights.— Wood  y.  Guar- 
antee Trust  &  Safe-Deposit  Co.,  128  U.  S.  416, 
9  S.  Ct  131,  82  L.  Ed.  472. 

Two  telegraph  companies,  A.  and  B.,  made 
a  written  agreement  whereby  B.  was  to  bmld 
and  equip  certain  Unes,  and  connect  them  with 
the  lines  of  A.  A.  was  to  issue  and  deliyer 
to  B.  its  bonds  secured  by  a  mortgage  on  all 
its  property,  including  the  lines  contracted  for. 
On  the  next  day  B.  agreed  with  the  stock- 
holders of  A.  to  exchange  these  A.  bonds  for  A. 
stock  in  equal  amounts.  The  bonds  were  issued 
and  exchanged  as  agreed,  B.  thereby  getting 
control  of  A.,  electing  its  own  officers  to  the 
offices  of  A.,  and  managing  the  two  companies 
as  one  concern.  The  new  lines  were  built  in 
part  by  B.,  and  connected  with  the  A.  system, 

B.  raising  the  money  therefor  by  issuing  its  own 
bonds  secured  by  a  mortgage  covering  after- 
acquired  pronertv.  This  mortgage  was  not 
recorded  until  after  the  recording  of  the  A. 
mortgage.  B.  was  a  New  York  corporation. 
Heldf  that  the  act  of  connecting  the  new  lines 
with  the  lines  of  A.,  and  their  use  as  part  of 
the  A.  system,  was  a  sufficient  delivery  of  them 
by  B.  to  A.,  under  the  contract;  and  the  new 
lines  then  became  subject  to  the  A.  mortgage, 
and  the  lien  thereof  took  precedence  of  the  B. 
mortgage. — ^United  Lines  Tel.  Go.  v.  Boston 
Safe-Deposit  &  Trust  Co.,- 147  U.  S.  431,  13 
S.  Ct.  396,  87  L.  Ed.  231. 

Preferences  by  confessed  judionents  and  as- 
signments, which  are  constructively,*  but  not 
actually,  fraudulent  against  other  creditors  of 
an  insolvent  corporation,  though  set  aside  in  a 
suit  by  the  other  creditors,  will  not  preclude 
those  who  have  taken  the  invalid  preferences 
from  sharing  with  the  unsecured  creditors  pro 
rata.  Decree,  American  Oak-Leather  Co.  v. 
United   States  Rubber  Ca,  96  F.  891,  37  C. 

C.  A.  599,  reversed.— United  States  Rubber  Co. 
V.  American  Oak-Leather  Co.,  21  S.  Ct  670, 
181  U.  S.  484,  45  L.  Ed.  938. 

IX.   REINCOBPORATION  AND  BEOB- 

OANIZATION. 

Reorganisation  of  bank  as  national  bank,  see 

Banks  and  Banking,  ^=s>66,  237. 
Turnpike  companies,   see   Turnpikes  and  Toll 

Roads,  ^=>28. 


^=»573.  Agreeiiiei&ts  for  reorsaaiBatioii. 

8m  12  C«nt  Dig.  Corp.  SI  2298-2296. 

Under  Const.  Ark.  1874,  art  12^  providing 
that  "no  private  corporation  shall  issue  stock 
or  bonds  except  for  money  or  property  actually 
received,  and  nil  fictitious  increase  of  stock  or 
indebtedness  shall  be  void,*'  mortgage  bondhold- 
ers, who  buy  in  the  property  and  franchise  of  a 
corporation  upon  foredosure  sale  under  their 
mortgage,  are  not  prohibited  from  fixing  the 
terms  upon  which  they  will  surrender  those  in- 
terests, and  they  may  reorganize  upon  substan- 
tially the  same  basis,  as  to  capital  stock  and 
bonded  indebtedness,  as  that  of  the  old  cor- 
poration and  its  predecessor  previous  to  the 
adoption  of  the  constitution  of  1874,  although 
under  that  arrangement  they  receive  both  stock 
and  bonds  in  a  large  amount,  of  which  the 
amount  of  the  stock  alone  is  sufficient  to  cov- 
er the  full  value  of  the  property,  rights,  and 
privileges  of  the  reorganized  company. — Memphis 
A  L.  R.  R.  Co.  V.  Dow.  120  U.  S.  287,  7  S.  Ct 
482,  30  L.  Ed.  595. 


4^577.  Ideatltj   of  orisiaal   and   reor* 
sanised  oorporatioas. 

See  12  Cent.  Dig.  Corp.  {{  2307.  2308. 

The  principal  creditors  and  stockholders  of 
an  insolvent  corporation  agreed  among  them- 
selves to  sell  all  the  stock  and  bonds  to  a  syn- 
dicate. The  agreement  stated  the  part  of  the 
purchase  price  each  of  the  signers  should  re- 
ceive, and  provided  that  certain  of  them,  in  con- 
sideration of  the  amounts  to  be  received,  should 
pay  certain  classes  of  claims  against  the  corpo- 
ration, so  as  to  deliver  it  free  of  indebtedness. 
Of  these,  defendant  was  to  take  care  of  the 
claims  arising  out  of  the  foreclosure  and  bank- 
ruptcy proceedings  In  which  the  corporation  was 
involved,  and  plaintiffs,  who  had  a  prior  Uen  for 
services  rendered  therein,  consented  to  the  entry 
of  a  foreclosure  decree  which  made  no  gi^ovision 
for  its  payment,  upon  defendant's  promise  to  pay 
it  if  the  sale  were  effected.  The  sale  failed,  and 
another  agreement  was  made,  by  which  a  new 
cori>oration  was  formed,  the  property  purchased, 
and  the  stock  distributed  in  the  same  propor- 
tions as  proposed  in  the  previous  agreement 
Held,  that  defendant  was  chargeable,  m  equity, 
with  at  least  a  proportionate  part  or  plaintiffs 
claim,  which  should  be  declared  a  lien  on  the 
stock  received  by  him.— Meddaugh  v.  Wilson, 
151  U.  S.  333,  14  S.  Ct  356,  38  U  Ed.  183. 

«=»579.  IdabiUties  for  dAbts  amd  aota  of 
origiital  eorporation. 

Bee  12  Cent  Dig.  Corp.  |§  2807.  2309.  2312-2312. 

Where  a  steamship  company  ceased  to  do 
business  and  went  into  liquidation,  and  assign- 
ad  all  its  vessels  and  business  to  defendant,  a 
Dew  company  organized  for  the  purpose  of  un« 
dertaking  it,  plaintiff,  having  recovered  judg- 
ment against  the  old  company  for  damages  caus- 
ed by  a  collision  which  occurred  after  the  trans- 
fer, has  no  standing  in  equity  to  enforce  it 
3 gainst  the  property  of  the  new  company. — 
ray  v.  National  S.  S.  Co.,  115  U.  S.  116,  5 
S.  Ct  1166,  29  L.  Ed.  809. 

X.   CONSOLIDATION. 

Prohibiting  consolidation  as  regulation  ot  com- 
merce,  see    Commerce,   ^=»5o. 

Railroad  companies,  see  Railroads,  ^=»140-144. 

Telephone  company,  see  Telegraphs  and  Tele- 
phones, ^=»22. 

^=s>582.  Asreements  for  eonaolidatioa. 

See  12  Cent  Dig.  Corp.  §§  2330.  2831. 

Laches  and  acquiescence  would  themselves 
defeat  any  ri^ht  of  the  original  stockholders 
in  two  competing  interstate  railway  companies 
to  rescind  the  contract  under  which  they  had 
delivered  their  stock  to  a  corporation  formed  in 
pursuance  of  a  combination  under  which  such 
corporation  was  to  acquire  a  controlling  interest 
in  the  capital  stock  of  the  railway  companies 
In  exchange  for  its  own  capital  stock,  where 
such  stocUiolders  stood  upon  their  rights  as 
shareholders  in  the  new  corporation  until  nearly 
a  year  after  the  Supreme  Court  of  the  United 
States  had  adjudged  the  combination  to  be  il- 
legal, and  until  the  directors  of  the  new  cor- 
poration resolved  upon  a  ratable  distribution 
of  its  corporate  assets,  during  which  time  stock 
in  the  new  corporation  had  passed  into  many 
hands.— Harriman  v.  Northern  Securities  Co., 
25  S.  Ct.  493,  197  U.  S.  244,  49  L.  Ed.  739,  af- 
firming decree  Northerxf  Securities  Co.  v.  Harri- 
man,  134  F.  381,  67  C.  C.  A.  245,  which  re- 
versed (C.  C.)  Harriman  y.  Northern  Securities 
Co.,  132  F.  464. 

^=»686.  Status  of  original  and  oonsoli- 
dated  eorporatioas. 

Bee  12  Cent  Dig.  Corp.  ||  2348-2863. 

Act  Mo.  March  2,  1869,  authorizing  con- 
solidation of  certain  railway  corporations,  pro- 
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▼ided  that  the  oompaniei  ihoald  become  one, 
that  a  new  corporate  name  might  be  adopted, 
that  new  certificates  of  stock  should  be  issued  in 
exchange  for  the  stock  of  the  constituent  com- 
panies, and  that  the  consolidation  agreement 
should  be  recorded  as  the  charter  of  the  new 
company.  Held,  that  such  a  consolidation  ex- 
tinguished the  prior  corporations,  and  formed 
a  new  one.— Keokuk  &  W.  R.  Co.  v.  State  of 
Missouri,  162  U.  S.  301,  14  S.  Ct  692,  38  L. 
Ed.  450. 

^=»588.  Franoliisea  and  powers  of  eon- 
solidated  eorporation. 

Bee  12  Gent  Dig.  Corp.  U  236a-2S63«  2888. 

A  new  corporation,  formed  by  consolidation 
under  Act  Ky.  April  5,  1893,  can  claim  no  right 
to  the  exclusive  privilege  to  conduct  an  electric 
light,  heat,  and  power  business,  conferred  by 
Act  Ky.  April  22,  1882,  upon  one  of  the  con- 
stituent corporations,  in  view  of  the  provision 
of  the  consolidation  statute  for  the  merger  of 
the  old  corporations  into  a  single  corporation, 
which  is  to  be  subject  to  all  the  provisions  of 
that  statute  and  other  laws  relating  to  it^  and 
is  to  be  vested  with  all  the  property,  busmess, 
credits,  assets  and  effects  of  the  constituent 
corporations,  especially  since  the  policy  of  the 
law  at  the  time  of  the  passage  of  the  consolida- 
tion statute  wae  entirely  opposed  to  the  con- 
tinuance of  any  such  special  privileges. — Shaw 
V.  City  of  Covington,  24  S.  Ct  754,  194  U.  S. 
593,  48  L.  Ed.  1131. 

^=»580.   Sncoession  to  risl^ts  of  ovlslnml 
eorporations. 

See  12  Cent  Dig.  Corp.  9fi  2854-2S60. 

By  Act  La.  April  20, 1870,  the  Crescent  City 
Gaslight  Company  was  incorporated,  and  au- 
thorized to  lay  pipes  in  the  streets  and  alleys 
of  New  Orleans,  to  acquire  and  hold  property, 
construct  works,  purchase  machinery,  provide 
materials,  and  make  such  preparations  as  should 
be  necessary  for  the  enjoyment  of  its  exdnsive 
franchise  to  furnish  gas  to  the  inhabitants  of 
the  city,  which  did  not  take  effect  until  April 
1,  1875,  upon  the  expiration  of  the  exclusive 
franchise  of  the  New  Orleans  Gaslight  Com- 
pany. Held,  that  in  that  interval  it  was  an  "ex- 
isting^* corporation,  within  the  language  of  Act 
La.  Dec.  12,  1874,  authorizing  the  consolidation 
of  business  and  manufacturing  companies;  and 
that,  upon  its  consolidation  with  the  New  Or- 
leans Gaslight  Company,  its  exclusive  fran- 
chise passed  to  the  consolidated  company,  in 
common  with  all  the  franchises  of  both  constit- 
uent companies. — New  Orleans  Gaslight  Co.  v. 
Louisiana  Light  &  Heat  Producing  &  Manu- 
facturing Co.,  116  U.  S.  650,  6  S.  Ct  252,  29 

L.  Ed.  5ie. 

^s»50O.  IiiAbllities   for   debts    and    aots 
of  original  eorporations. 

See  12  Cent  Dig.  Corp.  il  2364.  2361-2867. 

A  company  having  consolidated  with  an- 
other company  under  an  agreement  that  the 
transfer  of  all  its  property  to  the  consolidated 
company  was  made  subject  "to  all  liens,  charges, 
and  equities  pertaining  thereto,"  the  obligations 
of  a  contract  for  exchange  of  land,  which  had 
been  made  by  unauthorized  officers,  and  ratified 
by  the  company,  devolved  upon  the  consolidated 
company,  and  can  be  enforced  against  it — Union 
Pac  Ry.  Co.  v.  McAlpine,  129  U.  S.  305,  9  S. 
Ct  286,  32  L.  Ed.  67$,  affirming  decree  (C.  C.) 
McAlpine  v.  Union  Pac.  Ry.  Co.,  23  F.  168. 

C=>501«  Aotions  by  or   against  consoli- 
dated corporation. 

Bee  12  Cent  Dig.  Corp.  S9  2034,  2368-2871 

A  clear  preponderance  of  proof  is  essential 
to  establish  that  the  parties  to  a  transaction 
by  which  a  corporation,  formed  for  the  purpose, 
acquired,  in  exchange  for  its  own  capital  stock. 


la  controlling  interest  in  the  capital  stock  of 
two  competing  interstate  railway  companies, 
pursuant  to  a  combination  of  the  etocknoldera 
in  those  companies,  agreed  that  the  new  cor- 
poration should  hold  such  stock  as  trustee  or 
bailee  for  the  railway  stockholders,  where  the 
transaction  on  its  face  was  one  of  purchase  and 
sale.— Harriman  v.  Northern  Securities  Co.,  25 
S.  Ct  493,  197  U.  S.  244,  49  U  Ed.  739,  af- 
firming decree  Northern  Securities  Co.  ▼.  Harri- 
man,  134  F.  331,  67  C.  C.  A.  245,  which  re- 
versed (O.  O.)  Harriman  y.  Northern  Securities 
Co.,  132  F.  464. 

ZI.  DISSOIitmON  AND  FORFEITUBB 
OF  FRANCHISE. 

See  Associations,  <=»25. 

Dissolution  for  violation  of  anti-trust  law,  see 

Monopolies.  ^s»26. 
Ground  of  abatement  of  action,  see  Abatement 

and  Revival,  ^=»39. 
Imposition  of  penalty  in  qno  warranto,  see  Qno 

Warranto,  ^s»eO. 

^=»611.  Procoedinss  to  onforeo  dissoln« 
tion  or  forfeiture. 

See  U  Cent  Dig.  Corp.  H  2481-2445. 

4S9613.  -*-  IBj  or  in  name  of  stnto  «r 
public  oiBcers. 

See  12  Cent  Dig.  Corp.  H  2481-2434,  2437-2444 

Members  of  a  do  facto  corporation,  who  ap- 
pear in  court  and  contest  the  right  to  maintain 
a  suit  against  the  corporation  as  such  for  the 
annulment  of  its  charter,  and  who  appeal  from 
a  decision  against  it,  thereby  waive  any  objec- 
tion to  the  niilure  to  make  them  parties  to  the 
proceeding.— New  Orleans  Debenture  Redemp- 
tion Co.  of  Louisiana  v.  State  of  Louisiana,  21 
S.  Ct  378,  180  U.  S.  320,  45  L.  Ed.  550. 

A  de  facto  corporation  may  be  treated  as 
such  by  the  state  and  brought  into  court  as  the 
part^  defendant  without  making  its  members 
parties,  for  the  purpose  of  obtaining  a  decree 
against  it  to  annul  its  charter  on  the  ground 
that  the  incorporation  was  illegal  because  made 
for  an  illegal  purpose,— Id. 

^=»618.  Continnanee  of  eorporation  for 
purpose  of  windinc  vp. 

See  12  Cent  Dig.  Corp.  SS  2467.  2458. 

Where  a  corporation  exists  by  law,  after  the 
expiration  of  its  charter,  solely  for  the  purpose 
of  winding  up  its  affairs,  a  majority  in  interest 
of  its  stockholders  cannot  sell  its  property  to  a 
new  corporation,  of  which  they  are  directors  and 
stockholders,  at  a  valuation  estimated  by  them- 
selves, against  the  will  of  the  minority,  and  com- 
pel such  dissenting  stockholders  either  to  re- 
ceive shares  of  stock  in  the  new  corporation  in 
return  for  their  old  shares,  or  to  be  paid  there- 
for on  a  basis  of  the  estimated  valuation  of  the 
property,  and  the  minority  mav  have  the  proper- 
ty publicly  sold.— Mason  v.  Pewabic  Min.  Cou, 
133  U.  S.  50,  10  S.  Ct  224,  83  U  Ed.  524. 

^=»619.  OiBcers   or    otl&er    tmstooa    for 
purpose  of  windinc  vp* 

See  12  Cent  DIk.  Corp.  11  2458.  2480. 

Directors  who  conduct  the  businesi  of  a  cor- 
poration after  expiration  of  its  charter,  without 
attempting  to  wind  it  up,  may  be  required  to 
account,  in  a  proceeding  by  stockholders  to  wind 
up  the  affairs  of  the  corporation. — ^Mason  v. 
Pewabic  Min.  Co.,  133  U.  S.  60,  10  S.  Ct  224, 
33  U  Ed.  524. 

^=»621.  Appointment  of  rcceiTcr* 

See  12  Cent  Dig.  Corp.  ||  2481-2489.  2471. 

A  receiver  is  properly  appointed  in  a  stock- 
holder's suit,  where  the  company's  properties 
have  all  been  sold  and  its  assets  are  to  be  dis- 
tributed.—(1912)    Zeckendorf    t.    Steinfeld,  82 
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S.  Ot  728,  225  U,  S.  446,  56  L,  Ed.  1156,  mod- 
ifying decree  (1009)  100  P.  784,  12  Ails.  245. 

•=»623.  Oolleetton  of  aflseta. 

8m  12  Cent.  Dig.  Corp.  H  M72-S474. 

In  Yirginii^  after  dissolution  of  a  company 
incorporated  for  the  purpose  of  constructing  and 
carrying  on  works  of  internal  improvement,  in- 
.  duding  railroads,  the  disposition  of  its  proper- 
ty is  not  governed  by  Act  March  11, 1837,  §  20, 
which  provides  that,  on  a  forfeiture  of  the  char- 
ter for  causes  specified,  the  railroad  shall  be- 
long to  the  state,  or  in  certain  contingencies 
the  right  of  way  shall  revert  to  the  original 
owner,  but  by  the  provision  of  Code  1849,  c  57, 
If  28.  31,  that  after  dissolution  of  the  corpora- 
tion its  property  shall  be  devoted  to  the  pay- 
ment of  its  debts,  and  that  no  forfeiture  on  the 
ground  of  an  at>andonment  can  be  enforced  by 
the  state.— McConihay  v.  Wright,  121  U.  S.  201, 
7  S.  Ct.  940,  80  U  Ed.  932. 

The  charter  of  a  corporation  having  been 
forfeited  under  Act  Cong.  Feb.  19,  1887,  it  was 
within  the  power  of  congress  to  pass  section  17 
thereof,  authorizing  the  United  States  attorney 
general  to  institute  proceedings  for  the  adminis- 
tration and  settlement  of  its  affairs.— Late  Cor- 
poration of  the  Church  of  Jesus  Christ  of  Lat- 
ter Day  Saints  v.  United  States,  136  U.  S.  1, 
10  S.  Ct  792,  34  U  Ed.  478,  affirming  United 
States  V.  Church  of  Jesus  Christ  of  Latter  Day 
Saints,  5  Utah,  361,  15  Pac  473. 

XH.  FOREIGN   CORPORATIONS. 


Building  and  Loan  Associations,  ^s»46. 
Injunction,  ^=985. 

Abatement  of  action,  see  A<batement  and  Re- 
vival, ^S5>39.  40. 

Contempt  in  violating  injunction,  see  Injunction, 
i&s>230. 

District  In  which  actions  may  be  brought,  see 
Courts,  ^=s»274. 

Due  process  of  law,  see  Constitutional  Law, 
^s>258,  278,  296,  303,  305,  308. 

Effect  of  appointment  of  receiver  on  priority 
ofjurisdiction  between  courts,  see  Courts,  ^s» 

Eaual  protection  of  laws,  see  Constitutional 
Law,  <8=>210,  211,  240,  247,  249. 

Excise  taxes  as  interference  with  interstate 
commerce,  see  Commerce,  ^=»69. 

Federal  court  practice,  see  Courts,  ^=»344. 

Federal  jurisdiction  to  review  proceedings  for 
appointment  of  receiver,  see  Courts,  ^=3» 
394(10). 

Ground  for  removal  of  cause  to  federal  court, 
see  Removal  of  Causes,  ^=»27. 

Impairing  obligation  of  contracts,  see  Consti- 
tutional Law,  ^=»130,  154. 

Insurance  companies,  see  Insurance,  ^=»15-22. 

License  taxes,  see  Licenses,  ^=3»18. 

Necessity  of  determination  of  law  relating  to 
service  of  process  on  agent,  see  Constitution- 
al Law,  ^=:»46. 

Objection  to  service  of  process  after  removal 
to  federal  court,  see  Removal  of  Causes,  ^s» 
112. 

Partial  Invalidity  of  statute,  see  Statutes,  ^=:> 
64. 

Privileges  and  immunities  of  citizens,  see  Con- 
stitutional Law,  ^=s>207. 

Railroad  companies,  see  Railroads,  ^=»33. 

R^nlation  as  interference  with  commerce,  see 
Commerce,  «=>31,  40,  46,  57,  69,  70,  73,  74, 
80.  81. 

Restrictions  on  removal  of  causes,  see  Removal 
of  Causesy  ^s»3. 

Service  of  writ  of  attachment  on  agent,  see  At- 
tachment, ^=»170. 

Taxation,  see  Taxation,  «S=s>162-168. 

Validity  of  statute  as  affected  by  retroactive 
operation,  see  Constitutional  Law,  ^=»200. 


<S9632.  Wlutt  are  foreign  eorporatioiuu 

See  U  Cent  Dig.  Corp.  S8  2487,  2488. 

Where  a  railroad  extends  through  several 
states,  and  is  incorporated  in  each,  it  is,  as  far 
as  concerns  the  regulation  of  its  business  with« 
in  the  state,  a  domestic  corporation.— Stone  v. 
Farmers'  Loan  &  Trust  Co.,  116  U.  S.  307,  6  S. 
Ct.  334,  388,  1191,  29  L.  Ed.  636. 

^s»634.  Domestteatioiu 

See  U  Cent  Dig.  Cor».  If  M97-250S. 

Under  the  act  of  Rhode  Island  of  January, 
1869,  ratifying  and  confirming  the  sale  of  the 
franchises  and  property  of  a  Rhode  Island  rail- 
road corporation  to  a  Massachusetts  and  Con- 
necticut company,  and  authorizing  the  latter  to 
extend  and  operate  its  road  within  Rhode  Is- 
land, it  became  for  that  purpose  a  Rhode  Island 
corporation,  and  its  acts  in  that  behalf  are  not 
ultra  vires.— Clark  v.  Barnard,  108  U.  S.  436, 
2  S.  Ct  878,  27  L.  Ed.  780. 

The  legislature  of  New  York  having  passed 
an  act  "to  consolidate  the  Boston,  Hartiord  & 
Erie,  the  Boston,  Hartford  &  Erie  Extension, 
and  the  Boston,  Hartford  &  Erie  Ferxy  Exten- 
sion Railroad  Companies,"  which  provided  that 
the  two  last-named  companies,  which  were  New 
York  corporations,  or  either  of  them,  might 
upon  certain  conditions,  convey  their  or  either 
of  their  franchises  and  properties  to  the  com- 
panv  first  named,  the  Boston,  Hartford  &  Erie 
Railroad  Company,  as  a  purchaser  of  what  the 
act  authorized  to  be  sold  to  it  became  a  New 
York  corporation  by  its  then  existing  name.— 
Graham  v.  Boston,  H.  &  B.  R.  Co.,  118  U.  S. 
161,  6  S.  Ct  1009,  30  L.  Ed.  196. 

The  act  of  Tennessee  of  December  4,  1851, 
entitled  "An  act  to  incorporate  the  Louisville 
&  Nashville  Railroad  Company,"  granted  to 
that  company,  which  had  been  incorporated  by 
the  legislature  of  Kentucky  by  the  act  of  that 
state  of  March  5,  1850,  a  right  of  way  within 
designated  limits,  for  the  construction  of  a  fail- 
road,  with  all  the  rights,  etc.,  and  subject  to 
all  tiie  restrictions,  etc.,  prescribed  in  its  char- 
ter, and  fixed  the  terms  and  conditions  upon 
which  it  was  to  exercise  the  franchise  given  it. 
Heldy  that  the  act  did  not  make  the  company  a 
corporation  of  Tennessee. — Goodlett  v.  Louis- 
ville &  N.  R.  Co.,  122  U.  S.  391,  7  S.  Ct  1264. 
30  L.  Ed.  1230. 

It  being  clear  from  the  body  of  the  act  that 
the  intention  of  the  legislature  of  Tennessee  was 
not  to  create  a  corporation,  but  merely  to  rec- 
ognize a  corporation  of  Kentucky,  and  to  au- 
thorize it  to  exert  its  functions  in  Tennessee, 
the  use  of  the  word  "incorporate"  in  the  title  of 
the  act  could  not  operate  to  enlarge  that  inten- 
tion.— Id. 

A  corporation  of  one  state  may  be  made  a 
corporation  of  another  state  by  the  legislature  of 
that  state,  in  regard  to  property  and  acts  with- 
in its  territorial  jurisdiction;  but,  in  order  to 
do  so,  the  language  of  the  act  must  imply  crea- 
tion or  adoption  in  such  form  as  to  confer  the 
power  usually  exercised  over  corporations  by 
the  state  or  by  the  legislature,  and  such  al- 
legiance as  a  state  corporation  owes  to  its  crea- 
tor. The  mere  grant  of  privileges  or  powers 
to  it  as  an  existing  corporation,  without  more, 
does  not  have  that  effect.— Louisville,  N.  A.  & 
C.  Ry.  Co.  V.  Louisville  Trust  Co.,  19  S.  Ct. 
817,  174  U.  S.  552,  43  L.  Ed.  1081,  modifying 
decree  Louisville  Trust  Co.  v.  Louisville,  N.  A. 
&  C.  R.  Co.,  75  F.  483,  22  C.  C.  A.  378. 

^=»636.  Power   to    ezelude,    restriet»    or 
resvlate. 

See  12  Cent  Dig.  Corp.  §§  2506-2509.  2671. 

The  right  of  a  state  to  prescribe  conditiona 
on  which  foreign  corporations  may  enter  its 
territory  for  purposes  of  business  is  subject  to 
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the  limitation  that  such  conditions  shall  not  be 
repugnant  to  the  constitution  or  laws  of  the 
United  States.— Blake  v<  McClung,  19  S.  Ct. 
lt$5,  172  U.  5S.  239,  43  L.  Ed.  432. 

The  power  of  a  state  to  impose  conditions 
on  foreign  corporations  doing  business  therein 
is  as  extensive  as  its  power  over  domestic  cor- 
porations. Judgment  Daggs  v.  Orient  Ins.  Co. 
38  S.  W.  85,  136  Mo.  382,  35  L.  R.  A.  227,  58 
Am.  St.  Rep.  638,  affirmed.— Orient  Ins.  Co.  of 
Hartford,  Conn.,  v.  Daggs,  19  S.  Ct.  281,  172 
U.  S.  357,  43  L.  Ed.  552. 

A  state  may  impose  such  terms  as  it  may 
see  fit  as  a  condition  upon  which  it  will  permit 
foreign  corporations  to  do  business  within  its 
borders. — Connecticut  Mut.  Life  Ins.  Co.  v. 
Spratley,  19  S.  Ct.  308,  172  U.  S.  602,  43  L. 
Ed.  569. 

The  right  of  a  foreign  corporation  to  en- 
gage in  business  within  a  state  other  than  that 
of  its  <:reation  depends  solely  upon  the  will  of 
such  other  state,  except  with  respect  to  busi- 
ness of  a  federal  nature.  Judgment,  44  S.  W. 
936,  19  Tex.  Civ.  App.  1,  affirmed.— Waters- 
Pierce  Oil  Co.  V.  State  of  Texas,  20  S.  Ct.  518, 
177  U.  S.  28,  44  L.  Ed.  657. 

A  state  may  require  the  consent  of  the 
stockholders  of  a  foreign  mining  corporation  as 
a  necessary  prerequisite  to  the  sale  or  incum- 
brance of  the  mining  ground  owned  by  it  with- 
in the  state,  as  such  a  requirement  is  not  a 
regulation  of  the  internal  affairs  of  the  cor- 
poration, but  has  reference  to  the  conduct  by 
it  of  its  business.  Judgment,  42  C.  C.  A,  401, 
102  F.  372,  affirmed.— WiUiams  y.  Gaylord,  22 
S.  Ct.  798,  186  U.  S.  157,  46  L.  Ed.  1102. 

^s»637.  Applioation     of     oonstttntional 
proTlslona. 

The  fact  that  a  corporation  is  foreign,  and 
not  domestic,  does  not  help  it  in  contesting  the 
constitutionality  of  Act  Tenn.  March  17,  1899, 
requiring  the  redemption  in  money  of  store  or- 
ders and  scrip  issued  to  employes  in  payment 
of  wages,  which  act  is  held  valid  as  to  domestic 
corporations.  Judgment,  53  S.  W.  970,  103 
Tenn.  604,  affirmed.— Dayton  Coal  &,  Iron  Co. 
V.  Barton,  22  S.  Ct  5,  183  U.  S.  23,  46  L. 
Ed.  61. 

^=»641.   Special  statvtory  proTislons. 

See  12  Gent.  Dig.  Corp.  9S  2619,  2604,  2607. 

A  statute  which  prohibits  a  foreign  corpo- 
ration, which  has  not  filed  a  copy  of  its  charter 
with  the  secretary  of  state,  from  transacting 
business  in  the  state  after  the  date  on  which 
such  statute  goes  into  effect,  is  not  retroactive 
with  regard  to  that  business,  even  though  such 
business  be  done  in  pursuance  of  an  earlier  con- 
•  tract. — Diamond  Glue  Co.  v.  United  Stat^  Glue 
Co.,  23  S.  Ct.  206,  187  U.  S.  611,  47  I/.  Ed.  328. 

Contracts  of -a  foreign  corporation  which 
have  been  adjudged  invalid  because  of  its  fail- 
ure to  register  within  the  state  before  making 
such  contracts  are  embraced  by  the  provisions 
of  Act  Pa.  May  23,  1907  (P.  L.  20o),  legaliz- 
ing contracts  of  foreign  corporations  which, 
after  making  such  contracts,  but  prior  to  the 
passage  of  the  act,  have  established  a  known 
place  of  business  in  the  state,  and  designated 
authorized  agents  for  the  transaction  of  its 
business,    and,    before    commencing   suit,    have 

Eaid  all  taxes  that  would  have  accrued  if  they 
ad  complied  with  the  law  at  the  time  of  be- 
ginning business.— (1911)  West  Side  Belt  R. 
Co.  V.  Pittsburgh  Const.  Co.,  31  S.  Ct.  196, 
219  TJ.  S.  92,  55  L.  Ed.  107,  affirming  judgment 
Pittsburg  Const  Co.  v.  West  Side  Belt  R.  Co. 
(1910)  75  A.  1029,  227  P.  90. 

^=»642.   Carrylas     oa     biudnesfl     witltiii 
state. 

See  12  Cent.  Dig.  Corp.  U  2620-2627. 

The  Colorado  constitution  provides  that  no 
foreign  corporation  shall  do  any  business  within 


the  state  without  having  one  or  more  known 
places  of  business,  and  an  authorized  agent  in 
the  same  upon  whom  process  can  be  served. 
Act  1877  provided  that  such  corporations,  be- 
fore being  authorized  to  do  business  in  the  state, 
should  file  a  certificate  designating  the  principal 
place  of  business,  and  the  agent  on  whom  pro- 
cess may  be  served.  Held,  that  a  single  act  of  a 
foreign  corporation,  consisting  in  the  making  of 
a  contract  in  Colorado  to  manufacture  machin-  • 
ery  in  another  state  and  deliver  it  there,  did  not 
come  within  the  prohibition  of  such  constitution 
and  law.— Cooper  Mfg.  Co.  v.  Ferguson,  113  XJ. 
S.  727,  5  S.  Ct  739,  28  L.  Ed.  1137. 

The  sending  of  a  note  by  a  resident  of  Ala- 
bama to  Tennessee  for  discount,  and  its  discount 
in  that  state  by  a  Memphis  company,  ia  not  a 
carrying  on  of  business  in  Alabama  by  such 
company  within  the  purview  of  Const  Ala.  art 
14,  and  Acts  1886-87,  pp.  102,  104,  imposing 
certain  prerequisites  upon  the  carrying  on  of 
business  in  that  state  by  a  foreign  corporation. 
—Bamberger  v.  Schoolfield,  160  U.  S.  149.  16  S. 
Ct  225,  40  L.  Ed.  374. 

Pub.  Acts  Mich.  1893,  c.  79,  p.  82,  mak- 
ing void  all  contracts  made  within  the  state 
by  foreign  corporations  who  have  not  filed  their 
articles  and  paid  a  franchise  tax,  does  not  in- 
validate a  contract  signed  by  a  general  agent 
in  Michigan,  where  it  is  to  be  performed,  but 
stipulating  that  it  is  not  valid  until  approved  at 
Akron,  Ohio,  where  it  was  approved,  as  such 
contract  is  not  one  made  within  the  state. 
Judgment  (C.  C.)  68  F.  467,  affirmed.— Holder 
y.  Aultman,  Miller  &  Co..  18  S.  Ct  269.  169 
U.  S.  81,  42  L.  Ed.  669. 

A  contract  under  which  a  foreign  corpora- 
lion  is  to  have  the  management  of  the  manu- 
facturing in  a  factory  within  the  state,  and  is 
to  assist  in  the  operation  of  such  factory  and 
keep  it  supplied  with  a  superintendent,  calls  for 
the  transaction  of  business  within  the  state, 
within  the  meaning  of  Rev.  St  Wis.  1898,  §{ 
1770b,  4978,  forbidding  foreign  corporations  to 
transact  business  in  the  state  until  they  have 
filed  a  copy  of  their  charter  with  the  secretary 
of  state.— Diamond  Glue  Oo.  v.  United  States 
Glue  Co..  23  S.  Ct  206,  187  U.  S.  611,  47  L. 

The  ownership  by  a  foreign  railway  com- 
pany of  a  controlling  interest  in  the  stock  of  a 
domestic  railway  company,  which  retains  its 
own  officers,  has  property  of  its  own,  and  is 
responsible  for  its  contracts  and  to  persons 
with  whom  it  deals,  does  not  make  the  foreign 
corporation  liable  to  service  of  process  within 
the  state  on  the  theory  that  it  is  domg;  business 
therein  through  the  agency  of  the  domestic  cor- 
poration.—Peterson  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  27  8.  Ct  513,  205  U.  S.  §64,  51  L.  Ed.  &il. 

A  foreign  cori>oration  conducting  a  corres- 
pondence school,  whose  business  involves  the 
solicitation  of  students  in  Kansas  by  local 
agents,  who  are  also  to  collect  and  forward  to 
the  home  office  the  tuition  fees,  and  the  system- 
atic intercourse  by  correspondence  between  the 
company  and  its  scholars  and  agents,  wherever 
situated,  and  the  transportation  of  the  needful 
books,  apparatus,  and  papers,  is  doing  business 
within  the  state,  within  the  meaning  of  Gen.  St. 
Kan.  1901,  §  1283,  which  prohibits  the  maintain- 
ing of  an  action  in  the  Kansas  courts  by  any 
corporation  doing  business  in  the  state  which 
has  not  filed  with  the  secretary  of  state  the 
statement  of  its  condition,  provided  for  by  that 
section.  Judgment  (1907)  91  P.  74,  76  Kan. 
328,  reversed. — International  Text-Book  Co.  t. 
Pigg,  30  S.  Ct.  481,  217  U.  S.  91.  54  I* 
Ed.  678,  27  L.  R.  A.  (N.  S.)  493.  18  Ann.  Gas. 
1103. 

A  foreign  railway  company  is  doing  busi- 
ness in  the  state,  so  far  as  the  question  of  serv- 
ice of  process  is  concerned,  where  its  local  rep- 
resentative undertakes  to  negotiate  for  it  and  in 
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its  behalf  declines  to  adjust  a  claim  made 
against  it. — St.  Lonis  Southwestern  By.  Co.  of 
Texas  v.  Alexander,  33  S.  Ct.  245,  227  U.  S. 
218,  57  L.  Ed.  486,  Ann.  Cas.  1915B,  77. 

The  continuous  solicitation  of  orders  through 
the  local  agents  of  a  nonresident  manufacturing 
corporation  which  are  sent  to  another  state  to 
be  filled,  the  articles  being  delivered  within  the 
state  and  the  agents  having  authority  to  accept 
payment  in  money  or  check  or  to  take  notes 
payable  in  the  state,  is  a  doing  of  business  in 
the  state  authorizing  the  service  of  process  upon 
agents  thus  engaged.— International  Harvester 
Co.  of  America  v.  Commonwealth  of  Kentucky, 
34  S.  Ct.  944,  234  U.  S.  579,  58  L.  E3d.  1479. 
affirming  judgment  Same  v.  Commonwealth,  145 
S.  W.  393,  147  Ky.  655. 

^=^644.  Filli&K  charter  or  articles  of  as- 
sociation. 

See  12  Cent.  Dig.  Corp.   Si  2512.  2639. 

Under  fhe  Montana  statute  requiring  a  for- 
eign corporation  doing  business  in  that  territory 
to  file  with  the  secretary  of  the  territory,  and 
with  the  recorder  of  the  county  in  which  it  is 
carrying  on  business,  a  copy  of  its  charter  or 
certificate  of  incorporation,  duly  authenticated, 
a  copy  certified  under  the  seal  of  the  secretary 
of  state  of  the  state  of  the  incorporation,  as  be- 
ing a  correct  copy  of  the  original  on  file  in  his 
office,  is  sufficient.— Hammer  v.  Garfield  Min.  & 
Mill.  Co.,  130  U.  S.  291,  9  S.  Ct.  548,  32  L. 
Ed.  964,  affirming  Garfield  Min.  &  Mill.  Co.  v. 
Hammer.  6  Mont.  53.  8  P.  153. 

^=>646.  Desisnation  of  aceat  for  serriee 
of  process. 

See  12  Cent  Dig.  Corp.  89  2514,  2515. 

Gen.  Laws  Colo.  1877,  c.  19,  §  23,  requir- 
ing foreign  corporations,  before  they  do  business 
in  the  state,  to  designate  an  authorized  agent, 
on  whom  process  may  be  served,  is  sufficiently 
complied  with  by  a  corporation  if  it  designates 
its  general  manager  as  such  agent,  without  giv- 
ing the  name  of  any  person.— Goodwin  v.  Colo- 
rado Mortg  &  Inv.  Co.,  110  U.  S.  1,  3  S.  Ct. 
47o,  krS  L.  £d.  47. 

Acts  Tenn.  1875,  c.  66,  §  12,  provided  for 
service  of  process  on  a  particular  person  in  be- 
half of  a  foreign  corporation,  and  pursuant 
thereto  a  nonresident  company  appointed  such 
person  as  its  agent  to  receive  process.  After- 
wards it  was  provided  by  Acts  1887,  c.  226, 
that  service  might  be  made  on  any  other  agenu 
Seld  that,  by  thereafter  continuing  to  do  busi- 
ness in  the  state,  the  company  assented  to  the 
terms  of  the  later  act,  at  least  to  the  extent  of 
consenting  to  service  of  process  on  an  agent  so 
far  representative  in  character  that  the  law 
would  imply  authority  in  him  to  receive  such 
service  within  the  state.—Connecticut  Mut  Life 

iS5-  S^i'-r''- iSP'"5ll?y'  ^^  S-  ^^-  308,  172  U.  S. 
602,  43  L.  Ed.  569. 

^»651.   Ezpulsioii  or  ^ritlidrawal  of  per« 
mission  to  do  business. 

See  12  Cent.  Dig.  Corp.  S8  2574,  2575. 

A  state  may  provide  by  its  legislation  tnai, 
II  a  foreign  insurance  company  shall  remove  to 
a  federal  court  a  case  which  has  been  com- 
menced in  a  state  court,  the  license  of  such  com- 
pany to  do  business  within  the  state  shall  there- 
upon be  revoked.  Judgment  Prewitt  v.  Security 
Mut,  Life  Ins.  Co.,  83  S.  W.  611,  26  Ky.  Law 
Rep  1239  119  Ky.  321,  1  L.  R.  A.  (N.  S.J  lUlJ^ 
i^^^  ^SH'  ^h  5«P- 1239,  and  84  S.  W.  527,  11« 

S.)  1019,  115  Am.  St  Rep.. 264,  affirmea.- 
Security  Mut.  Life  Ins.  Co.  v.  Prewitt,  26  S. 
Ct.  314,  200  U.  S.  446,  50  L.  Ed.  545;   Id.,  2« 


The  license  or  permit  to  do  local  business, 
given  to  a  foreign  company  which  has  come 
into  the  state  in  compliance  with  its  laws,  and 
has  acquired,  under  the  sanction  of  the  state,  a 
large  amount  of  property  within  its  borders, 
cannot  be  revoked  under  the  authority  of  Act 
Mo.  March  13,  1907  (Laws  1907,  p.  174),  and 
the  company  subjected  to  penalties  because  it 
brings  a  suit  in  a  federal  court,  or  removes  a 
suit  from  a  state  court  to  a  federal  court,  es- 
pecially where  a  domestic  railway  company 
may  bring  suit  in  a  federal  court,  ot,  in  a  proper 
case,  remove  one  thereto,  without  rorfeitmg  its 
right  to  do  business,  or  incurring  a  liability  to 
penalties.— (1910)  Hemdon  v.  Chicago,  R.  1.  & 
P.  Ry.  Co..  30  S.  Ct.  633,  218  U.  S.  136.  54  U 
Ed.  970 ;  Swanger  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  30  S.  Ct.  639,  218  U.  S.  159,  54  L.  Ed. 
978,  affirming  decree  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Swanger  (C.  C.  1908)  157  P.  783. 

4^656.  Aoqnirinc*  lioldins,  and  eonToy* 
ins  real  property. 

See  12  Cent.  Dig.  Corp.  8§  2578-2S87. 

Const.  Colo.  art.  15,  |  10,  declares  that  no 
foreign  corporation  shall  do  business  in  the  state 
without  a  known  place  of  business,  and  agent  in 
the  state  on  whom  process  may  be  served.  Gen. 
St.  Colo.  1883,  §§  260-262,  provide  that,  before 
any  foreign  corporation  shall  do  business  in  the 
state,  it  shall  file  with  certain  officers  a  certifi- 
cate of  its  place  of  business,  and  the  name  of 
its  agent  in  the  state;  that  "no  foreign  or  do- 
mestic corporation  established  or  maintained  in 
any  way  for  pecuniary  profit  of  its  stockholders 
or  members  shall  purchase  or  hold  real  estate  in 
this  state,  except  as  provided  for  in  this  act;" 
that  every  foreign  corporation  shall  file  with  the 
secretary  of  state  a  copy  of  its  charter,  and  of 
the  law  under  which  it  was  incorporated;  and 
that  failure  to  compay  with  the  act  "shall  ren- 
der each  and  every  officer,  agent,  and  stockhold- 
er of  any  such  corporation  jointly  and  severally 
liable  on  any  and  all  contracts  of  such  com- 
pany made  within  the  state  during  the  time 
that  such  corporation  is  so  in  default."  Heldy 
that  failure  of  a  foreign  corporation  to  comply 
with  the  conditions  entitling  it  to  do  business  in 
the  state  does  not  render  a  conveyance  to  it 
void,  so  that  it  may  be  attacked  collaterally  by 
a  private  person.— Fritts  v.  Palmer,  132  U.  S. 
282,  10  S.  Ct  93,  33  L.  Ed.  317. 

The  right  of  a  foreign  corporation  to  take 
and  hold  title  to  real  estate  cannot  be  question- 
ed in  ejectment  by  it  against  a  former  manag- 
ing director.— Seymour  v.  Slide  &  Spur^Gold 
Mines,  153  U.  S.  523,  14  S.  Ct.  847,  38  L.  Ed. 
807. 

$=»667.  Contracts. 

See  12  Cent.  Dig.  Corp.  S9  2536-2541,  2650,  2562-2654. 

A  contract  under  which  a  foreign  corpora- 
tion was  to  superintend  the  operation  of  a  fac- 
tory within  the  state,  and  control,  handle,  and 
sell  its  output,  is  not  relieved  from  the  opera- 
tions of  Rev.  St.  Wis.  1898,  §§  1770b,  4978,  pro- 
hibiting foreign  corporations  from  transacting 
business  within  the  state  until  they  have  filed  a 
copy  of  their  charter  with  the  secretary  of  state, 
because  the  contemplated  traffic  in  the  product 
might  extend  beyond  the  limits  of  the  state- 
Diamond  Glue  Co.  V.  United  States  Glue  Co.. 
23  S.  Ct.  206,  187  U.  S.  611,  47  L.  Ed.  328. 

Prohibition  against  suit  in  New  York  courts,  ' 
which  is  the  penalty  for  failure  of  foreign  cor- 
poration to  comply  with  Laws  N.  Y.  1890,  c. 
563,  S  15,  as  amended  by  Laws  1892,  c.  687, 
does  not  make  the  contract  void.— David  Lup- 
ton*s  Sons  Co.  v.  Automobile  Club  of  America, 


Ann    rl^Qi^^  ^'  ^'  ^^^'  ^  ^'  ^'  ^^^^^  «    ^2  S.  Ct.  711,  225  U.  S.  489,  56  L.  Ed.  1177 
Ann.  Cas.  317. I  Ann.  Cas.  1914A,  699. 
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^=»661.  XUsHt  to  ■«•  or  defend. 

See  12  Cent    Dig.    Corp.    S9   2S36,    2539.    2642-2544. 
2646.  2563-2567. 

Prohibition  against  suit  in  New  York 
courts,  which  is  the  penalty  for  failure  of  for- 
eign corporation  to  comply  with  Laws  N.  Y. 
1890,  c.  563,  §  15,  as  amended  by  Laws  1892,  c. 
687,  does  not  make  the  contract  void,  but  it  is 
enforceable  in  a  federal  court. — David  Lup- 
ton*s  Sons  Co.  v.  Automobile  Club  of  America. 
32  S.  Ct.  711,  225  U.  S.  489,  56  L.  Ed.  1177, 
Ann.  Cas.  1914A,  699. 

<S=»662.  LlabUity  to  be  sued. 

See  12, Cent.  Dig.  Corp.  {{  2644,  2668-2570. 

The  liability  of  a  foreign  corporation  to 
be  sued  in  a  particular  jurisdiction  need  not  be 
distinctly  expressed  in  the  statutes  of  that  ju- 
risdiction, but  may  be  implied  by  a  grant  of 
authority  in  those  statutes  to  carry  on  its  busi- 
ness there.— Barrow  S.  S.  Co.  v.  Kane,  18  S.  Ct. 
526,  170  U.  S.  100,  42  L.  Ed.  964. 

An  initial  carrier,  when  a  foreign  corpora- 
tion, held  not  liable  to  suit  on  contract  of  ship- 
ment in  a  state  in  which  it  was  not  carrying  on 
business  because  of  any  agency  of  a  connecting 
carrier  within  that  state,  effected  by  Carmack 
Amendment  June  29,  1906,  to  Act  Feb.  4,  1887, 
requiring  initial  carrier  in  interstate  commerce 
to  obligate  itself  to  carry  to  final  destination.— 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Alexander,  33  S.  Ct.  245,  227  U.  S.  218,  57  L. 
Ed.  486,  Ann.  Cas.  1915B,  77. 

^s»663.  Aotlone  by  or  ASAtast* 

See   12  Centl   Dig.   Corp.   §{  253i    2535.  2567.   2558. 
2671.  2688.  2590-2688.  2595.  2666. 


— -*  Prooess. 

See  12  Cent.  Dig.  Corp.  9)  2603-2627. 

Service  of  process  on  the  general  agent  for 
the  state  of  Texas  of  a  French  corporation  is  a 
sufficient  service  on  the  corporation,  under  Rev. 
St.  Tex.  1879,  art.  1223,  providing  that  in  suits 
against  ''any  incorporated  company"  the  citation 
may  be  served  on  its  local  agent  in  the  county  in 
which  the  suit  is  brought;  the  language  of  Laws 
1874,  c.  34,  for  which  the  above  section  is  a 
substitute,  being  any  corporation  "of  this  state, 
or  any  other  state  or  country."— Soci6t6  Fon- 
dere  et  Agricole  des  Etats  Unis  v.  Milliken,  135 
U.  S.  304,  10  S.  Ct.  823,  34  L.  Ed.  208. 

Where  a  foreign  corporation  is  not  transact- 
ing business  in  the  state,  service  of  process  on  its 
president^  who  is  inveigled  into  the  state  for  that 
purpose,  IS  invalid.— Fitzgerald  &  Mallory  Const. 
Co.  V.  Fitzgerald,  137  U.  S.  98,  11  S.  Ct.  36,  34 
L.  Ed.  608. 

In  a  personal  action  against  a  foreign  corpo- 
ration, neither  doing  business  within  the  state 
nor  having  an  agent  or  property  therein,  service 
of  summons  on  its  president,  temporarUy  within 
the  jurisdiction,  is  not  sufficient  service  on  the 
corporation. — Goldey  v.  Morning  News  of  New 
Haven,  156  U.  S.  518,  15  S.  Ct.  559,  39  L.  Ed. 
517,  affirming  judgment  (C.  C.)  Golden  v.  Same, 
42  F.  112. 

Where  an  agent  of  a  corporation  sufficient- 
ly represents  the  company,  as  a  matter  of  law, 
to  enable  the  courts  of  a  foreign  state  wherein 
it  does  business  to  acquire  jurisdiction  over  it 
by  service  of  process  on  him  therein,  it  is  imma- 
terial that  the  company  in  fact  withholds  such 
authority  from  the  agent. — Connecticut  Mut. 
Life  Ins.  Co.  v.  Spratley,  19  S.  Ct.  308,  172  U. 
S.  602,  43  L.  Ed.  569. 

Rev.  St.  Ariz.  1887,  {  348,  requiring  for- 
eign corporations  proposing  to  do  business  in  the 
territory  to  file  with  certain  territorial  and  coun- 
ty officers  the  appointment  of  an  agent  upon 
whom  process  "may  be  served,*'  and  sections  712 
and  713,  providing  for  service  on  such  corpora- 
tiobs  by  publication,  are  not  exclusive,  and  are 
only  designed  to  secure  a  special  mode  of  service, 


when  the  corporation  has  ceased  to  do  business 
in  the  territory,  or  has  not  appointed  such  local 
agent;  and,  when  a  foreign  corporation  baa  offi- 
cers in  the  territory  carrying  on  its  business 
there,  service  may  be  made  under  section  704, 
which  provides  for  service  of  summons  on  corpo- 
rations generally,  by  leaving  a  copy  with  speci- 
fied officers,  or  with  a  local  agent,  etc. — Henriet- 
ta Mining  &  Milling  Co.  v.  Johnson.  19  S.  Ct. 
402,  173  U.  S.  221,  43  L.  Ed.  675,  affirming 
judgment  81  P.  1126,  5  Ariz.  222. 

Service  of  summons  within  the  state  on  resi- 
dent directors  ot  a  foreign  corporation  is  insuffi- 
cient to  give  the  court  jurisdiction  of  such  corpo- 
ration, where,  at  the  time  of  such  service,  it  had 
ceased  to  do  business  within  the  state,  and  had 
designated  no  agent  upon  whom  service  could  be 
made.— Conley  v.  Mathiepon  Alkali  Works,  23  S. 
Ct.  728,  190  U.  S.  406j  47  L.  Ed.  1113,  affirming 
order  (C.  C.)  110  F.  730 ;  Geer  v.  Mathieson  Al- 
kali Works,  23  S.  Ct,  807,  190  U.  S.  428,  47  L. 
Ed.  1122. 

The  mere  ownership  of  lands  in  New  Mex- 
ico by  a  railroad  company  organized  and  exist- 
ing under  Act  Cong.  March  3,  1897,  c.  374,  26 
Stat.  622,  none  of  whose  offices  are  located  in 
the  territory,  or  the  bringing  of  suits  in  that 
territory  to  protect  its  land  against  trespasses, 
is  not  sufficient,  under  Comp.  Laws  N.  M.  1897, 
§  450,  to  authorize  the  service  of  summons  upon 
its  president  while  passing  through  the  territory 
on  a  railroad  train,  in  a  personal  action  in 
which  an  attachment  may  be  levied  upon  the 
lands  to  satisfy  any  judgment  that  may  be  ob- 
tained, even  assuming  that  the  provisions  of  this 
statute  could  be  made  applicable  to  a  corpora- 
tion created  by  ap  act  of  Congress.  Judgment  ^ 
78  P.  624,  12  N.  M.  456,  affirmed.— Territory  of 
New  Mexico  ex  rel.  Caledonian  Coal  Co.  v.  Bak- 
er, 25  S.  Ct.  375,  196  U.  S.  432,  49  L,  Ed.  540. 

Service  of  summons  on  a  director  of  a 
foreign  corporation,  who  is  casually  within  the 
state  for  a  few  days,  confers  no  jurisdiction  on 
a  federal  court,  where  the  corporation  is  doing 
no  business,  and  has  no  property  in  the  state.— 
Remington  v.  Central  Pac  R.  Co.,  25  S.  Ct. 
577,  198  U.  S.  95,  49  L.  Ed.  959. 

Ix>cal  •  *'corre8pondents"  of  a  foreign  corpo- 
ration, which  furnishes  them  with  market  quota- 
tions to  enable  them  to  take  orders  from  their 
customers  for  trades  in  shares  of  stock,  may 
properly  be  treated  as  its  agents  for  the  purpose 
of  service  of  process,  although  their  relations  to 
the  corporation,  as  between  themselves,  ar^  fixed 
by  formal  contract  in  which  agency  is  expressly 
disclaimed,  where  the  method  of  doing  business 
shows  that  the  corporation  is  the  party  really  in- 
terested in  the  transactions,  and  the  correspond- 
ents are  compensated  by  a  commission  charged 
the  customf»r  for  their  services. — Board  of  Trade 
of  City  of  Chicago  v.  Hammond  Elevator  Co.,  25 
S.  Ct.  740,  198  U.  S.  424,  49  L.  Ed.  1111. 

Service  of  a  subpoena  on  the  resident  treas- 
urer of  a  foreign  corporation  is  not  sufficient 
to  give  the  court  jurisdiction  over  such  corpora- 
tion, where,  at  the  time  of  such  service,  it  was 
doing  no  business  within  the  state,  and  never 
had  done  any  business  there  since  its  incorpora- 
tion.—Kendall  V.  American  Automatic  Loom  Co., 
25  S.  Ct  768,  198  U.  S.  477,  49  L.  Ed.  1133. 

The  implied  assent  of  a  foreign  insurance 
company  transacting  business  in  Pennsylvania 
without  complying  with  Act  Pa.  June  20,  1883, 
that  service  of  process  in  a  suit  brought  against 
it  there  in  respect  of  business  transacted  in 
that  state  may  be  made  upon  the  state  insur- 
ance commissioner,  as  prescribed  by  that  stat- 
ute, does  not  extend  to  a  suit  brought  by  citi- 
zens of  that  state  on  a  contract  oiF  insurance 
executed  in  another  state.  Judgment  (1905)  7;^ 
N.  E.  703,  164  Ind.  321.  reversed —Old  Wayne' 
Mnt.  Life  Ass'n  v.  McDonough,  27  S.  Ct  236, 
204  U.  S.  -8,  51  L.  Ed.  345. 
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COSERVANTS 


Service  of  process  on  an  agent  of  a  for- 
eign corporation  doing  business  within  the  state, 
in  order  to  be  valid,  must  be  upon  an  agent 
representing  the  corporation  with  respect  to 
,sucii  business. — Peterson  v.  Chicago,  Jt.  I.  & 
P.  R.  Co..  27  S.  Ct.  513,  205  U.  S.  364.  51  L. 
Ed.  841. 

A  foreign  corporation  can  be  served  with 
process  within  the  state  only  when  it  is  doing 
business  therein,  and  such  service  must  be  upon 
an  aji^ent  who  represents  the  corporation  and  its 
business.— Mechanical  Appliance  Co.  v.  Castle- 
man,  30  S.  Ct.  125,  215  U.  S.  437,  54  L.  Ed. 
272. 

Service  of  process  on  a  foreifirn  corporation 
should  not  be  quashed  on  the  ground  that  the 
person  ser\'ed  was  not  the  corporation's  agent, 
where  the  weight  of  the  evidence  showed  that 
he  remained  the  corporation's  local  managing 
agent  in  the  state  after  the  formation  of  a  part- 
nership between  him  and  certain  officers  of  the 
corporation, — Hemdon-Carter  Co.  v.  James  N. 
Norris,  Son  &  Co.,  32  S.  Ct  550,  224  U.  S. 
496,  56  L.  Ed.  857. 

Service  of  process  on  a  resident  director  of 
a  foreign  corporation  doing  business  in  New 
York  held  valid  under  the  New  York  statute. — 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Alexander,  33  S.  Ct  245.  227  U.  S.  218,  57  L. 
Ed.  486,  Ann.  Cas.  1915B,  77. 

Service  of  process  on  the  state  oflScer  desig- 
nated by  Acts  Lji.  1904,  No.  54,  for  that  purpose 
does  not  give  jurisdiction  of  a  «uit  against  a 
foreign  corporation  on  a  cause  of  action  in  an- 
other state.— Simon  v.  Southern  R.  Co.,  35  S. 
Ct  255,  236  U.  S.  115,  59  L.  Ed.  492,  affirming 
decree  195  F.  56,  115  C.  C.  A.  58. 

C=>679.  Effect  of  InsolTency  in  general. 

See  12  Cent  Dig.  Corp.  89  2C56-2658,  2660. 

The  fact  that  a  foreign  corporation  is  in 
liquidation,  #nd  has  been  placed  by  the  courts 
of  that  country  in  the  hands  of  a  liquidator,  will 
not  prevent  a  person  from  establishing  his  claim 
against  the  corporation  by  suit  in  a  federal 
court  and  subjecting  its  property  to  the  satisfac- 
tion thereof.-— Soci6t6  Fonciere  et  Agricole  des 
Rtats  Unis  v.  Milliken,  135  U.  S.  304,  10  S. 
Ct.  823,  34  L.  Ed.  208. 

^s»684.  Appointment  of  reoelTer  in  gen- 
eral. 

See  12  Cent.  Dig.  Corp.  9  2666. 

The  appointment  by  a  state  court  of  a  re- 
ceiver for  a  forei^  corporation  whose  permit 
to  do  business  has  been  forfeited  for  violation 
of  the  state  anti-trust  laws  is  not  invalid  be- 
cause the  judgment  of  forfeiture  permits  the 
corporation  to  continue  its  interstate  business, 
where  the  order  appointing  the  receiver  is  not 
rested  solely  upon  Act  April  11,  1907,  of  Texas 
(Laws  1907,  p.  175,  c.  87),  making  special  pro- 
visions for  carrying  out  judgments  under  the 
anti-trust  laws,  but  also  upon  a  statute  in 
force  before  the  permit  to  do  business  was 
granted,  empowering  such  appointment  Judg- 
ment (C.  C.  A.  1907)  State  of  Texas  v.  Palmer, 
158  F.  705,  85  C.  C.  A.  603,  22  L.  R.  A.  (N; 
S.)  316,- modified.— Palmer  v.  State  of  Texas, 
29  S.  Ct  230,  212  U.  S.  118.  53  L.  Ed.  435. 

^=:»690.   Consolid|ition     of     e4Mrpovations 
of  different  states. 

See  12  Cent  Dig.  Corp.  9  2672. 

After  an  act  of  Kentucky  incorporated  an 
Indiana  corporation  as  a  corporation  of  Ken- 
tucky, the  Indiana  corporation  and  an  Illinois 
corporation  consolidated  their  stock  and  proper 


ty,  the  consolidated  corporation  being  vested 
with  all  their  rights  and  franchises.  Held,  that 
the  existence  of  the  Kentucky  corporation  was 
not  thereby  affected,  especially  as  the  new  con- 
dition brought  about  by  the  consolidation  was 
recognized  by  an  act  of  Kentucky.— Louisville, 
N.  A.  &  C.  R.  Co.  V.  Louisville  Trust  Co.,  19  S. 
Ct.  817,  174  U.  S.  552,  43  L.  Ed.  1081,  modi- 
fying decree  Louisville  Trust  Co.  v.  Louisville, 
N.  A.  &  C.  R.  Co.,  75  F.  433,  22  C.  C.  A.  378. 

^=»691.   DiMolntion.  * 

See  12  Cent.  Dig.  Corp.  99  2673-2677. 

A  Delaware  corporation  organized  under 
the  general  incorporation  laws  of  that  state 
has  no  corporate  existence,  and  cannot  be  rec- 
ognized by  the  courts  of  this  district  as  having 
the  right  to  maintain  a  suit  as  a  corporation, 
after  proclamation  by  the  governor  of  Delaware 
annulling  its  certificate  of  incorporation  ^or 
nonpayment  of  franchise  taxes  assessed  against 
it.— (1912)  Indian  Protective  Ass'n  v.  Gordon, 
32  S.  Ct.  839,  225  U.  S.  698,  56  L.  Ed.  1262, 
affirming  decree  (1910)  34  App.  D.  C.  553. 

CORPUS  DELICTI. 

See  Homicide,  ^S5>153,  284. 

CORRECTION. 

Assessment  of  taxes,  see  Taxation,  ^=s>452-500. 
Bill    of    exceptions,    see    Exceptions,    Bill    of, 

^=»59. 
Erroneous  instructions  by  other  instructions,  see 

Trial,  ig=»296. 
Irregularities  and  errors  at  trial,  see  Trial,  ^s» 

409-425. 
Jlidgment,  see — 

Appeal  and  Error,  ^=»1185. 

Criminal  Law,  ^=»1184. 

Equity,  ^=>429. 

Judgment,  ^=s>324. 
Objectionable  matter   in  argument  of  counsel, 

see  Criminal  Law,  ^s»729. 
Record  on  appeal  or  writ  of  error,  see — 

Appeal  and  Error,  ^=»643-653. 

Criminal  Law,  ^s>1110. 
Verdict  or  findings,  see  Trial,  ^S5>338,  339. 

CORRESPONDENCE. 


Contracts  by  correspondence,  see — 
Contracts,  ^»26. 
Sales,  ^=:>32. 

CORRESPONDENCE  SCHOOLS. 

Carrying  on  business  within  state  by  foreign  cor- 
poration, see  Corporations,  ^=»64!2. 
Interstate  commerce,  see  Commerce,  ^=:»46. 


CORRUPTION. 


See- 
Bribery. 
Fraud. 


CORRUPT  PRACTICE  ACT. 

See  United  States,  <@=>52. 

COSERVANTS. 

See  Master  and  Servant,  ^=s>160-201. 
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COSTS. 

Scope-Note. 

[INCLUDES  pecnniary  allowances  made  by  law  to  parties  preyaillng  in  actions  or 
other  proceedings,  civil  or  criminal,  as  reimbursement  or  indemnity  for  their  expenses 
therein,  payable  by  adverse  parties  or  out  of  the  subject-matter  of  the  litigation;  statu- 
tory provisions  relating  to  costs;  nature,  grounds,  and  extent  of  the  right  thereto  in  gen- 
eral ;  who  are  entitled  to  costs,  and  who  are  liable  therefor,  as  between  parties,  and  dis- 
cretion of  courts  to  award  costs;  security  for  payment  of  costs;  proceedings,  dlsbtuie- 
ments,  etc.,  for  which  costs  are  allowed,  and  items,  rate,  and  amount  of  costs;  taxation 
of  costs,  and  review  thereof;   and  payment  and  remedies  for  collection  of  costs. 

[For  rolatod  matters  und^r  oth^r  topics,  too  oross-roforonoos  aftor  analyoisJ 

Analysis. 

I.  Nature,  Grounds,  and  Extent  of  Right  in  General. 

^=»4.  Constitutional  and  statutory  provisions. 
5.  Power  to  award  costs. 
8.  Want  of  jurisdiction. 

10.  Stipulations  and  agreements. 

11.  Discretion  of  court. 
13.  In  equity. 

42.  Effect  of  offer  of  judgment,  tender,  or  payment  into  court 

48.  Dismissal  or  nonsuit. 

55.  Judgment  after  remand  by  appellate 'court. 

59.  Apportionment. 

60.  In  general. 

77.  Ownership  of  costs  awarded. 

II.  Persons  Entitled. 

III.  Persons,  Property,  and  Funds  Liable. 

[No  paragraphs  or  references  &i  this  Digest    But  see  13  Cent.  Dfig.  Costs,  li 
369-399.] 

IV.  Security  for  Payment. 

^=»  109.  Persons  or  parties  from  whom  security  may  be  required. 

V.  Amount,  Rate,  and  Items. 

^=9  171.  Attorney's  fees. 

173.  Under  special  statutory  provisions. 

183.  Witnesses'  fees. 

184.  In  general. 

190.  Printing  or  other  reproduction  of  papers,  exhibits,  or  evidence. 
193.  Incidental  expenses. 

VI.  Taxation. 

^ss>211.  Remedies  for  erroneous  taxation. 
214.  Motion  for  retaxation. 

VII.  On  Appeal  or  Error,  and  on  New  Trial  or  Motion  Therefon 

223.  Power  of  appellate  court  to  award  costs. 
•225.  Appeal  or  error  in  general. 

235.  Reversal. 

236.  In  general. 

238.  Acts  or  omissions  of  parties  affecting  right. 

239.  Persons  entitled. 
241.  Apportionment  of  costs  on  appeal  or  error. 

253.  Expenses  of  record,  abstract,  or  transcript  on  appeal  or  erroCi 

254.  In  general. 

256.  Unnecessary  matter  or  expenditure. 

259.  Damages  and  penalties  for  frivolous  appeal  and  delay. 

260.  Right  and  grounds  in  general. 

263. Amount  or  rate  and  computation, 
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COSTS,  I 


VIII.  Payment  and  Remedies  for  Collection. 

^=»  281.  Attachment  of  the  person. 

IX.  In  Criminal  Prosecutions. 

Cross-References. 


Costa  incurred  before  filing  petition  in  bank- 
ruptcy as  provable  claims,  see  Bankruptcy, 
«=>317. 

Due  process  of  law,  see  Constitutional  Law,  ^ss> 
255. 

Equal  protection  of  laws,  see  Constitutional 
Law,  ^=>248. 

Payment  or  security  on  taking  appeal  or  other 
proceeding  for  review,  see  Appeal  and  E^rror, 
<S=5>370-395. 

Practice  in  federal  courts,  see  Courts,  ^»357. 

Review  of  decisions,  see  Appeal  and  Error,  ^s» 

.    119.  1172. 

Surveys  of  state  boundaries,  see  States,  4=^13. 

In  adwnB  hy  or  against  particular  cUu9e$  cf 

persons^ 
See- 
Executors  and  Administrators,  ^=9466. 


See— 
SUtes,  ^=»215. 
Trusts,  «=»268. 
United  States,  <=»147. 

In  particular  acticn$  cr  proceedingi, 

Sefr~~' 
Admiralty,  ^=>21. 
Aliens,  ^e»58. 
Collision,  ^=:»154. 
Food,  ^S5>24. 
Mortgages,  ^s»681. 
Patents,  ^=s>325. 
Trusts,  ^ss>268. 
United  States,  ^s>07. 
War,  <8=»28. 


I.  HATITBE,  OROtJlTDS,  AHD  EXTEKT 
OF  BIGHT  IH  OEHEBAL. 

Discretion   of  court  of  admiralty  in  allowing 

costs,  see  Admiralty,  ^=»81, 121. 
Proceedings  in  forma  pauperis  in  federal  court, 

see  Courts,  ^=:>356. 

^=»4.   Constitutioiial  amd  statutory  pro- 
▼isions. 

See  13  Cent.  Dig.  Costs,  SS  2,  8,  109. 

Acts  Tex.  31st  Leg.  c.  47,  providing  for  al- 
lowance of  an  attorney  fee  to  a  successful  plain- 
tiff, held  constitutional.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Cade,  34  S.  Ct.  678,  233  U.  S. 
642,  58  L.  Ed.  1135. 

Acts  Tex.  31st  Leg.  c.  47,  providing  for  at- 
torney's fees  of  not  over  $20  to  the  successful 
plaintiff  where  the  attorney  is  employed  on  a 
claim  not  exceeding  $200  where  such  claim  is 
not  paid  within  3D  days  after  demand  and  the 
recovery  is  for  the  full  amount  claimed,  held 
constitutional.— Missouri,  K.  &  T.  Ky.  Co.  of 
Texas  v.  Harris,  34  JS.  Ct.  790,  234  U.  S.  412, 
58  L.  Ed.  1377,  L.  R.  A.  1915E,  942. 

^=95.  Power  to  award  eosts. 

See  13  Cent.  Dig.  CosU.  8fi  6-16,  26.  30,  31,  33-85. 


^—  "Want  of  jurisdiction. 

See  18  Cent  Dig.  Costs,  {  16;    42  Cent.  Dig.  Rem. 
of  C.  8  284. 

Where  the  court  has  dismissed,  for  want  of 
jurisdiction,  a  bill  to  enjoin  the  collection  of 
taxes,  it  has  no  power  to  decree  the  payment  of 
costs  and  counsel  fees  allowed  by  statute.— Citi- 
zens' Bank  of  Louisiana  v.  Cannon,  17  S.  Ct.  89, 
164  U.  S.  319,  41  L.  Ed.  451. 

^=9 10.  Stipulations   and   aKrooments. 

See  13  Cent.  Dig.  CosU.  S§  17-13. 

The  condition  upon  which  the  United  States 
agreed  to  allowances  for  counsel  fees  and  other 
expenses  out  of  funds  in  court  into  which  the 
illicit  gains  of  its  agent  had  been  traced,  viz., 
the  turning,  over  by  the  defendants  to  the  re- 
ceiver of  all  assets  which  had  not  been  there- 
tofore "bona  fide  disposed  of  by  them,  and  there- 
fore beyond  their  control,'*  was  not  so  violat- 
ed as  to  defeat  the  right  to  such  allowances  by 
the  insistence  by  the  defendants  upon  a  credit 
for  all  disbursements  miide  by  them  in  defense  of 
the  suit  and  in  the  care  of  the  property  in  their 


hands,  and  for  sums  retained  by  them  as  com- 
pensation for  their  services.  Decree  (1909)  172 
F.  1,  96  C.  C.  A.  587.  affirmed.— United  State* 
V.  Carter,  30  S.  Ct  515.  217  U.  S.  286,  54  L. 
Ed.  769,  19  Ann.  Cas.  594. 

^=»11«  Discretion  of  oonrt. 

See  13  Cent.  Dig.  Costs,  }(  30-26,  231. 


«— •  In  eqnity. 

See  13  Cent  Dig.  Costs,  8S  21,  26. 

In  a  suit  for  infringement,  an  interlocutory 
decree  was  entered,  granting  an  injunction  and 
directing  an  accounting.  Complainant's  damages, 
however,  were  found  to  be  merely  nominal,  and 
the  final  decree,  though  awarding  nominal  dam- 
ages only,  gave  complainant  full  costs.  Held 
that,  as  costs  in  equity  suits  are  in  the  discre- 
tion of  the  court,  the  decree  for  costs  would  not 
be  disturbed  on  the  theory  that  defendant  should 
have  been  allowed  lUl  costs  subsequent  to  the 
interlocutory  decree.— Du  Bois  v.  Kirk,  158  U. 
S.  58,  15  S.  Ct  729,  39  L.  Ed.  895,  affirming 
decree  (C.  C.)  Kirk  v.  Du  Bois,  33  F.  252,  and 
46  F.  486. 

^s»42.  Elfeet  of  offer  of  Jvdsmeiit,  ten- 
der, or  payment  into  court. 

See  13  Cent  Dig.  Costs,  |9  187-164;    13  Cent  Dig. 
Courts,  §  409. 

An  offer  to  submit  to  judgment,  though  print- 
ed in  the  brief  and  made  out  of  court,  will  be 
ineffectual  to  relieve  the  party  from  the  costs 
thereafter  accruing  unless  made  in  open  court, 
and  the  court  is  asked  to  act  thereon  after  no- 
tice to  the  opposing  party  to  show  cause.— In- 
habitants of  New  Providence  Tp.  v.  Halsey, 
117  U.  S.  336,  6  S.  Ct  764,  29  L.  Ed.  904. 

^=:»48..  Dismissal   or  nonsuit. 

See  13  Cent.  Dig.  Coats.  9fi  129, 192-210. 

No  costs  should  be  imposed  upon  the  dis- 
missal for  want  of  jurisdiction  of  a  bill  in  eq- 
uity to  enjoin  the  Secretary  of  the  Interior  and 
commissioners  appointed  by  him  from  selling  or 
disturbing  an  Indian  cemetery. — Conley  v.  Bal- 
linger,  30  3.  Ct  224,  216  U.  S.  84,  54  L.  Ed. 
393. 

^=i»55.  Jndn&ent   after   remand   by   ap- 
pellate oonrt. 

See  13  Cent  Dig.  Costs,  §  2S4. 

The  naming  of  the  amount  for  which  plain- 
tiff is  entitled  to  judgment,  in  an  order  by  the 
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supreme  court  remanding  a  cause  to  the  circuit 
court  for  further  proceedings  in  accordance  with 
the  decree  of  the  supreme  court,  does  not  pre- 
vent the  circuit  court  from  including  the  costs 
of  such  suit  in  its  decree,  above  the  amount  of 
the  judgment  stated  in  the  order  remanding  the 
cause.—City  of  New  Orleans  v.  Whitney,  138 
U.  S.  595,  11  S.  Ct  428,  34  L.  Ed.  1102,  modi- 
fying decree  (C.  C.)  Whitney  v.  City  of  New  Or- 
leans, 43  F.  215. 

^=»59.  Apportionment. 

See  13  Cent.  Dig.  Costs.  {S  261-276:    32  Cent.  Dig. 
Land,  ft  Ten.  S  1321. 

^=»60«  —  In.  general. 

See  13  Cent.  Dig.  Costs,  §8  261-271;    32  Cent.  Dig. 
Land,  ft  Ten.  9  1821. 

On  an  original  suit  in  the  supreme  court 
between  two  states  to  settle  a  boundary  dis- 
pute arising  from  changes  in  the  course  of  a 
river,  the  costs  will  be  divided  between  the  par- 
ties, since  the  question  is  of  a  governmental  na- 
ture, in  which  each  has  a  vital,  though  not  a 
litigious,  interest.— State  of  Nebraska  v.  State 
of  Iowa,  143  U.  S.  359,  12  S.  Ct.  396,  36  L. 
Ed.  186;  Id.,  145  U.  S.  519,  12  S.  Ct.  976,  36 
L.  Ed.  798. 

^=»77.   OwnersMp  of  costs  awarded. 

See  13  Cent  Dig.  Costs,  §9  330-334. 

Acts  Ya.  1871,  1879,  authorized  the  issue  by 
the  state  of  bonds  with  coupons  attached,  and 
declared  that  such  coupons  should  be  receivable 
for  all  taxes  and  demands  due  the  state.  Held 
that,  where  judgment  has  been  recovered  by  the 
state  of  Virginia  dgalnst  a  taxpayer  for  taxes 
and  costs,  the  taxpayer  is  entitled  to  pay  the 
whole  judgment  with  such  coupons.  The  costs 
are  not  a  debt  due  the  oflBcers  of  the  court,  but 
are  due  the  state,  which  in  turn  is  indebted  to 
the  oflScers  for  their  fees.— McOahcy  v.  Virginia, 
135  U.  S.  662,  686,  10  S.  Ct.  972,  34  L.  Ed.  304. 

n.  PERSONS  ENTITLEB. 

'    See  13  Cent.  Dig.  Costs,  {{  336-868. 

Allowance  of  docket  fees  to  separate  claimants 
in  action  on  bond  of  government  contractor, 
see  United  States,  ^=»67. 

m.  PERSONS,  PROPERTY,  AND 
FUNDS  LIABLE. 

{No  paragraphs  or  references  in  this  Digest.  But 
see  13  Cent.  Dig.  Costs,  89  369-399.] 

IV.  SECURITY  FOR  PAYMENT. 

Security  to  perfect  appeal  or  other  proceeding 
for  review,  see  Appeid  and  Error,  ^=»370-395. 

^=>100.  Persons   or  parties  from  whom 
seevrity  may  be  required. 

See  13  Cent.  Dig.  Costs,  fifi  439-461. 

One  who  sues  as  next  friend  for  an  infant 
is  not  required  to  execute  a  bond  for  costs  before 
bringing  the  bill,  under  Rev.  St.  111.  c.  47,  § 
13,  providing  that  "the  person  so  selected  [as 
next  friend]  shall  file  bond  *  ♦  *  for  all  the 
costs,"  and  that,  "after  bond  shall  have  been 
BO  filed,  said  suit  shall  progress  to  final  judg- 
ment and  execution,"  though  he  may  be 'requir- 
ed to  give  si]ch  bond  before  the  suit  proceeds  to 
final  judgment  and  execution. — Kingsbury  v. 
Buckner,  134  U.  S.  650,  10  S.  Ct.  638,  33  L. 
Ed.  1047. 

V.  AMOUNT,  RATE,  AND   ITEMS. 

Allowance  of  docket  fees  in  action  on  bond  of 
government  contractor,  see  United  States,  ^=» 
67. 


^=s>171.  Attorney's  fees. 

See  13  Cent.  Dig.  Costs,  SS  666-690. 

^=»173.  -— i-  Under  special  statutory  pro- 
▼isions. 

See  18  Cent  Dig.  Costs.  U  688-690. 

On  the  denial  of  an  original  petition  to  the 
supreme  court  for  a  writ  of  mandamus,  the 
respondent  may  tax  a  docket  fee.— Ex  parte 
Hughes,  114  U.  S.  548,  5  S.  Ot  1008.  29  L.  Ed. 
281. 

Testimony  given  before  an  examiner  may 
be  treated  as  a  "deposition"  within  the  meaning 
of  Rev.  St  U.  S.  §  824  [U.  S.  Comp.  St  1901, 
p.  632],  providing  for  solicitor's  fees  for  each 
deposition  taken  and  admitted  in  evidence.— 
State  of  Missouri  V.  State  of  Illinois,  26  S.  Ct 
713.  202  U.  S.  598.  50  L.  Ed.  1160. 

The  attorneys*  fee  taxable  as  a  part  of  the 
costs  under  Act  Feb.  4,  1887,  c.  104,  i  8,  24 
Stat  382  (U.  S.  Comp.  St  1901.  p.  3159), 
where  the  cause  of  action  is  the  doing  of  some- 
thing made  unlawful  by  some  provision  of  the 
act;  or  the  omission  to  do  something  required 
by  the  act,  and  there  is  a  recovery  of  damages 
sustained  in  consequence  of  any  such  violation 
of  the  act,  may  not  be  taxed  to  the  successful 
plaintiff  in  an  action  by  a  shipper  against  an 
initial  carrier  for  a  loss  on  a  connecting  line, 
in  which  the  carrier's  liability  is  dependent 
upon  the  Carmack  amendment  (Act  June  29, 
1906,  c.  3591,  34  Stat.  584  [U.  S.  Comp.  St 
Supp.  1909,  p.  1149]).  since  the  cause  of  action 
is  the  loss  of  property  which  is  in  no  way  trace- 
able to  the  violation  of  any  provision  of  the 
statute.— (Sup.,  Ga.,  1911)  Atlantic  Coast  Line 
R.  Co.  V.  Riverside  Mills,  31  S.  Ct  164,  219  U. 
S.  186,  55  Ll  Ed.  167,  31  L.  R.  A.  (N.  S.)  7, 
affirming  judgment  Riverside  Mills  v.  Atlantic 
Coast  Line  R.  Co.  (C.  C.  1909)  168  F.  990; 
(Sup.,  Ky.,  1911)  Louisville  &  N.  R.  Co.  v. 
Scott,  31  S.  Ct.  171.  219  U.  S.  209,  55  L.  Ed. 
183,  affirming  judgment  (1909)  118  S.  W.  990, 
133  Ky.  724. 

Services  for  which  an  attorney's  fee  is  to  be 
taxed  under  Act  Feb.  4,  1887,  |  8,  and  section 
16  as  amended  by  Act  June  29,  1906.  §  5.  on 
plaintiff's  success  in  an  action  for  damages  sus- 
tained by  shipper,  defined.— Meeker  v.  Lehigh 
Valley  R.  Co.,  35  S.  Ct  S^'J,  236  U.  S.  412.  59 
L.  Ed.  644,  reversing  judgment  Lehigh  Val.  R. 
Co.  V.  Meeker,  211  F.  785, 128  C.  C.  A.  311. 

The  services  for  which  an  attorney's  fee  is 
to  be  taxed  under  Act  Feb.  4.  1887,  H  8,  16, 
as  amended  by  Act  June  29.  1906,  in  case  of 
plaintiff's  success  in  action  against  a  carrier  tor 
damages  to  shipper  awarded  by  the  Interstate 
Commerce  Commission,  are  those  incident  to  the 
action  in  which  the  recovery  is  had,  and  not  to 
those  before  the  Commission. — Mills  v.  Lehigh 
Valley  R.  Co.,  35  S.  Ct  888,  238  U.  S.  473, 
59  L.  Ed.  1414,  affirming  judgment  Lehigh  Val- 
ley R.  Co.  V.  Clark.  207  F.  717,  125  C.  0.  A. 
235. 

^=>183.  Witnesses' fees. 

See  13  Cent  Dig.  Costs,  SS  71S-743;    GO  Cent  Dig- 
Wltn.  9  65. 


-^  In  general. 

See  13  Cent  Dig.  Costs.  8§  715-736:    60  Cent  Dig. 
Wltn.  S  55. 

Under  Rev.  St.  §  850,  providing  that  the 
necessary  expenses  of  any  clerk  or  other  officer 
of  the  United  States  who  is  sent  awav  from  his 
place  of  business  as  a  witness  for  •the  govern- 
ment shall  be  "audited  and  paid,"  and  section 
983,  providing  that  the  costs  of  witnesses  shall 
be  taxed  against  the  losing  party,  the  expense.*^ 
of  a  clerk  attending  court  away  from  his  place 
of  business  may  be  taxed  against-  defendant  in 
a  suit  by  the  United  States,  in  which  the  Istter 
is  successful. — Sanborn  v.  United  States,  135 
U.  S.  271,  10  S.  Ct  812,  34  L.  Ed.  112. 
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^s»190.  Printing  or  other  reprodnottoa 
of  papers,  ezbiblts,  or  otI- 
denoe. 

See  13  Cent  Die.  Costs,  H  660-662. 

On  denial  of  an  original  petition  to  the  sn- 
preme  court  for  a  writ  of  mandamus,  respond- 
ent cannot  iax  disbursements  for  printing  briefs. 
—Ex  parte  Hughes,  114  U.  S.  548,  5  S.  Ct.  1008, 
29  L.  Ed.  281. 

On  denial  of  an  original  petition  to  the  su- 
preme court  for  a  writ  of  mandamus,  respond- 
ent may  tax  disbursements  for  printing  objec- 
tions in  the  nature  of  pleadings. — ^Id. 

0 

^=»193.  Inoidental  ezpensei. 

See  13  Cent.  Dig.  Costs,  |  666. 

Where  property  is  attached  and  cared  for 
pending  the  litigation,  the  plaintiff  on  recovery 
may  be  allowed  as  costs  a  reasonable  amount  for 
the  expenses  incurred  in  preserving  the  attached 
property. — Burns  v.  Rosenstein,  135  U.  S.  449, 
10  S.  Ct  817,  34  L.  Ed.  193. 

yi.   TAXATION. 

^=:>211.  Remedies  for  erroneous  taxa- 
tion. 

See  13  Cent  Dig.  Costs.  (9  326.  790,  792-795.  797-802, 
807-813.   816.  818-820.  822-826. 

^=»214.  — —  Motion  for  re-£azatlon. 

See  13  Cent  Dig.  Costs,  99  798,  799.  801,  807.  809-813, 
816.   818-820.  821. 

A  circuit  court,  under  the  discretion  given 
by  24  Stat.  508.  |  15,  on  a  petition  by  the  mar^ 
shal  to  recover  fees  and  expenses  against  the 
United  States,,  awarded  $59.15  costs,  "consider- 
ing the  frivolous  and  vexatious  nature  of  the  ob- 
jections taken."  On  appeal  the  items  of  costs 
were  not  objected  to,  and  did  not  appear  in  the 
record.  Hcld^  that  the  costs  must  be  assumed 
to  have  been  taxed  in  accordance  with  the  stat- 
ute, which  says  that  costs  shall  include  only 
what  was  actually  incurred  for  witnesses  and 
fees  paid  to  the  clerk.— United  States  v.  Har- 
mon, 147  U.  S.  2(58.  13  S.  Ct.  327,  37  li.  Ed. 
164.  affirming  judgment  (0.  C.)  Harmon  v.  Unit- 
ed States,  43  F.  5G0.. 

VU.  ON  APPEAI^  OR  ERROR,  AND  ON 
NEW  TRIAL  OR  MOTION  THERE- 
FOR. 

Security  to  perfect  appeal  or  other  proceeding, 
see  Appeal  and  Error,  ^=»370-395. 

^=:>223.  Power  of  appellate  court  to 
award  costs. 

See  13  Cent.  Dig.  Coats,  S9  835-887. 

On  a  motion  to  dismiss  an  appeal,  the  right 
of  the  supreme  court  to  decide  implies  the  right 
to  adjudge  as  to  all  costs  which  are  incident  to 
the  motion.— Bradstreet  Co.  v.  Hij^gins,  114  U. 
S.  262,  5  S.  Ct  880,  29  L.  Ed.  170. 

^=»225*  Appeal  or  error  in.  general* 

See  13  Cent  Dig.  Costs.  §  844. 

A  decree  for  complainant  in  a  patent  in- 
fringement suit  awarding  injunction  and  direct- 
ing accounting  is  "final,"  within  Act  Feb.  13, 
1911,  relating  to  supervision  fees  of  clerks,  on 
appeal  from  final  judgment  of  a  District  Court. 
-:-Lovell-McConnell  Mfg.  Co.  v.  Automobile  Sup- 
ply Mfg.  Co.,  35  S.  Ct  132.  235  U.  S.  383,  59 
L.  Ed.  282. 

^=»2d5.  Rerersal. 

See  13  Cent  Dig.  Costs.  98  900-907.  929. 

^=»236.  —  la  general. 

See  13  Cent  Dig.  Costs,  91  900-905.  907. 

Where,  after  a  cause  has  been  wrongfully 
removed  to  a  circuit  court,  a  judgment  therein 


is  reversed  on  appeal  to  the  supreme  court  for 
want  of  jurisdiction  of  the  circuit  court,  there 
is  an  exercise  of  jurisdiction  by  the  supreme 
court,  on  which  costs  may  be  awarded ;  and 
costs  will  be  awarded  against  the  party  who 
wrongfully  removed  the  cause,  although  he  is 
the  successful  ]C>arty  on  the  appeal.— Mansfield, 
C.  &  L.  M.  Ry.  Co.  v.  Swan,  111  U.  S.  379, 
4  S.  Ct  510,  28  L.  Ed.  462. 

Where  appeals  from  a  decree  dismissing  an 
original  bill  and  a  cross  bill,  in  a  suit  begun 
in  the  circuit  court,  are  reversed  because  the 
record  fails  to  show  the  citizenship  necessary 
to  give  the  court  jurisdiction,  the  costs  will  be 
imposed  on  complainant  in  the  original  bill, 
whose  duty  it  was  to  put  on  record  the  facts 
necessary  to  show  the  jurisdiction. — Everhart 
v.  Huntsville  Female  College.  120  U.  S.  223, 
7  S.  Ct  555,  30  L.  Ed.  623. 

Costs  will  be  awarded  against  appellants 
in  the  supreme  court,  though  the  case  is  revers- 
ed, when  the  reversal  takes  place  on  account  of 
their  fault  in  invoking  the  jurisdiction  of  the 
circuit  court  when  they  had  no  right  to  resort 
to  it.— Blacklock  v.  Small,  127  U.  S.  96,  8  S. 
Ct.  1096,  32  L.  Ed.  70. 

Where  it  appears  that  defendant  in  error 
procured  the  removal  of  the  case  from  a  state 
court  on  a  record  which  fails  to  support  the 
jurisdiction  of  the  federal  court,  the  judgment 
will  be  reversed,  with  directions  to  remand,  and 
defendant  in  error  will  be  condemned  to  pay  the 
costs  both  of  the  court  below  and  the  appellate 
court.— Neel  v.  Pennsylvania  Co.,  157  U.  S.  153. 
15  S.  Ct  589,  39  L.  Ed.  654,  foUowing  Mans- 
field, C.  &  L.  M.  Ry.  Co.  v.  Swan,  111  U.  S. 
379,  4  S.  Ct.  510,  28  L.  Ed.  462. 

^»238.  Acta  or  omissions  of  parties  af- 
fecting right. 

See  13  Cent  Dig.  Costs.  99  908-919. 

Where  a  decree  on  the  merits  dismissing 
a  bill  in  the  circuit  court  is  reversed  by  the 
supreme  court  on  the  ground  of  want  of  ju- 
risdiction to  render  such  a  decree,  and  the  cause 
remanded  to  the  circuit  court  with  direction  to 
dismiss  the  case  for  want  of  jurisdiction,  the 
costs  of  the  appeal  will  be  taxed  against  ap- 
pellants, whose  duty  it  was  to  make  the  jurisdic- 
tion of  the  circuit  court  appear.— Peninsular 
Iron  Co.  V.  Stone,  121  U.  S.  631,  7  S.  Ct  1010, 
30  L.  Ed.  1020. 

Where  a  decree,  though  properly  dismissing 
a  bill,  is  so  broad  as  to  shut  out  any  further 
suit,  however  great  the  exigency,  it  will  be 
modified  on  appeal,  but  appellant  will  not  there- 
by be  relieve'd  of  costs,  he  not  having  made  a 
motion  below  to  amend,  and  his  contention  on 
appeal  not  having  been  limited  to  such  amend- 
ment.—Texas  &  P.  Ry.  Co.  V.  Interstate  Transp. 
Co.,  155  U.  S.  585,  15  S.  Ct  228,  39  L.  Ed. 
271,"  modifying  decree  (C.  C.)  45  F.  5. 

Costs  may  be  imposed 'on  plaintiff  in  error 
where  a  judgment  is  reversed  for  lack  of  juris- 
diction of  the  circuit  court,  if  the  cause  was 
removed  into  that  court  at  his  instance.  Judg- 
ment, Morrison  v.  North  American  Transporta- 
tion &  Trading  Co.  (C.  C.)  85  F.  802,  reversed. 
—North  American  Transportation  &  Trading 
Co.  V.  Morrison,  20  S.  Ct.  869,  178  U.  S.  262,  44 
L.  Ed.  1061. 

^=>230.   Persons   entitled. 

See  13  Cent  Dig.  Costs*  99  920.  921. 

A  decree  of  reversal  as  to  one  of  several 
plaintiffs  in  error,  with  costs,  is  interpreted 
to  allow  only  the  costs  of  the  successful  plain- 
tiff in  error.— Sully  v.  American  Nat.  Bank,  21 
S.  Ct  29,  179  U.  S.  68,  45  U  Ed.  89. 
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^=»241.  ApportioBiiient  of  oostfl  on  ap- 
poal  or  orror. 

See  IS  Cent  Dig.  CoaU.  §f  927-886. 

In  a  suit  in  equity  for  infringement  of  a 
patent   for   a   design,   the  master   reported   no 

ErofitSj  and  nominal  damages.  On  exception 
J  plaintiff,  the  circuit  court  allowed  a  sum  for 
damages,  but  the  supreme  court  reversed  this 
decree.  Heldt  that  plaintiff  should  be  allowed 
costs  in  the  circuit  court,  to  and  including  the 
interlocutory  decree,  and  defendant  be  allowed 
his  costs  after  such  decree. — Dobson  v.  Hartford 
Carpet  Co.,  114  U.  S.  439,  5  S.  Ct.  945,  29  L. 
Ed.  177,  reversing  decree  (C.  C.)  Bigelow  Car- 
pet Co.  V.  Dobson,  10  F.  385. 

The  supreme  court,  in  reversing  a  cause 
for  want  of  jurisdiction  in  the  circuit  court, 
has  full  discretionary  power  in  the  matter  of 
awarding  costs;  and  where  it  appeared  that 
the  bill  of  plaintiff  showed  on  its  face  a  lack  of 
jurisdiction  in  the  circuit  court,  and  it  ap- 
peared that  defendant  on  his  part  neglected 
to  urge  lack  of  jurisdiction  in  the  circuit  court, 
the  costs  of  appeal  to  the  supreme  court  were 
ordered  equally  divided  between  the  parties, 
each  party  being  ordered  to  pay  his  own  costs 
in  the  circuit  court. — Peper  v.  Fordyce,  119  U. 
S.  469.  7  S.  Ct  287,  30  L.  Ed.  435,  reversing 
decree  (C.  C.)  Fordyce  v.  Peper,  16  F.  516, 
6  McCrary,  221. 

^=9253.  Ezpensei  of  record,  abstract,  or 
transcript  on  appoal  or  orror* 

See  18  Cent  Dig.  CosU,  81  962-977. 


^—  In  s^neral. 

See  13  Cent  Dig.  CoeU,  $S  962-9M.  974-977. 

Defendant  in  a  bill  answered  and  filed  a 
cross  bill.  Plaintiff  appealed  from  the  dis- 
missal of  the  original  bul,  and  defendant  ap- 
pealed in  the  cross  suit.  The  latter  was  re- 
quired by  the  clerk  of  the  supreme  court  to 
pay  one-half  of  the  cost  of  printing  the  record. 
The  decree  dismissing  the  original  bill  was 
affirmed,  and  the  cross  suit  dismissed.  Held,  on 
motion  for  retaxation  of  costs,  that  defendant 
could  recover  of  plaintiff  the  amount  advanced 
for  printing  the  record.— Nichols,  Shepard  &  Co. 
V.  Marsh,  131  U.  S.  401,  9  S.  Ct  791,  32  L. 
Ed.  638. 

Fees  for  a  transcript  of  record  used  by  a 
party  in  preparing  a  bill  of  exceptions  for  an 
appeal  to  the  circuit  court  of  appeals  are  not 
taxable  as  costs,  either  under  Rev.  St  Ur  S. 
I  983  [U.  S.  Comp.  St  1901,  p.  706],  authoriz- 
ing the  taxing  of  "lawful  fees  for  exemplifica- 
tions and  copies  of  papers  necessarily  obtained 
for  use,"  or  by  rule  31,  subd.  3,  of  the  circuit 
court  of  appeals,  providing  that  the  cost  of  the 
transcript  of  the  record  from  the*  court  below 
shall  be  taxable  as  costs.  Judgment  105  F. 
1004,  44  C.  C.  A.  685,  affirmed.— Pine  River 
Logging  &  Improvement  Co.  v.  United  States, 
22  S.  Ct.  920,  186  U.  S.  279,  46  L.  Ed.  1164. 


— —  Unnecessary  matter  or  cz- 
pcnditnfe. 

See  13  Cent  Dig.  Costs,  §(  968-971. 

An  appellee  who  incumbers  the  record-  with 
some  50  immaterial  patents  will  be  charged  with 
half  the  costs  of  printing  the  same,  under  Sup. 
Ct  Rule  10,  par.  9  (7  Sup.  Ct  iii).— Ball  & 
Socket  Fastener  Co.  v.  Kraetzer,  150  U.  S.  Ill, 
14  S.  Ct  48,  37  L.  Ed.  1019. 

^=9260.  Damages  and  penalties  for  f rlT- 
olons  appeal  and  delay. 

See  It  Cent  Dig.  Coste,  H  983-1003. 

^=»260.  — —  RIgl&t  and  sronnds  in  s^n- 
eral. 

See  13  Cent  Dig.  Costs.  SI  983-996,  1002,  1003. 

Where  it  appears  that  a  case  has  been  car- 
ried to  the  supreme  court  merely  for  the  pur- 
pose of  delay,  the  court  in  affirming  the  judg- 


ment will  grant  damages  to  the  defendant  in 
error.— Sire  v.  EUithorpe  Air-Brake  Co.,  137 
U.  S.  579,  11  S.  Ct  195.  34  L.  Ed.- 801,  af- 
firming judgment  (C.  C.)  EUithorpe  Air-Brake 
Co.  V.  Sire,  41  F.  662;  Wilson  v.  Everett,  139 
U.  S.  616,  11  S.  Ct  664,  35  L.  Ed.  286. 

Where,  on  writ  of  error  to  the  «tate  court, 
in  an  action  for  the  balance  due  on  machinery 
sold  defendant  it  is  undisputed  that  the  miU 
was  built  and  equipped  by  plaintiff  and  ac- 
cepted by  defendant,  and  that  the  rulings  of 
the  trial  court  on  evidence  and  instructions  as- 
signed as  error  were  proper,  it  is  obvious  that 
the  writ  was  taken  for  delay,  and  the  judgment 
for  plaintiff  will  be  affirmed,  with  10  per  cent 
damages,  under  clause  2  of  supreme  court  rale 
23.— Gregory  Consol.  Min.  Co.  v.  Starr,  141  U. 
S.  222,  11  S.  Ct  914.  35  L.  Ed.  715,  affirm- 
ing  judgment  0  Mont.  485,  13  Pac.  195,  and 
6  Mont  491,  13  Pac.  198. 

Ten  per  cent  damages  awarded  to  defend- 
ant in  error,  under  Sup.  Ct  Rule  23,  d.  2  (3  S. 
Ct.  xiii),  on  the  ground  that  the  errors  assign- 
ed were  frivolous,  and  the  writ  was  taken  mere- 
ly for  delay.— Nelson  v.  Flint.  17  S.  Ct  576, 
166  U.  S.  276,  41  L.  Ed.  1002. 

Power  to  award  damages  for  delay  under 
Rev.  St.  i  1010  (U.  S.  Comp.  St  1901,  p.  115). 
where  on  writ  of  error  judgmtot  is  affirmed, 
gives  the  Supreme  Court  authority  to  exert 
the  power  where  the  writ  of  error  is  dis- 
missed for  its  frivolous  character. — Deming  v. 
Carlisle  Packing  Co.,  33  S.  Ct.  80,  226  L).  S. 
102,  57  L.  Ed.  140.  dismissing  writ  of  error 
Carlisle  Packing  Co.  v.  Deming,  114  P.  172, 
62  Wash.  455. 

The  conclusion  that  a  writ  of  error  from 
the  federal  Supreme  Court  to  a  state  court 
has  been  prosecuted  for  delay  is  a  necessary 
inference  from  an  order  of  dismissal  for  its 
frivolous  character.- Id. 

Judgment  of  a  Circuit  Court  of  Appeals  af- 
firming a  judgment  of  the  trial  court  on  the 
ground  that  the  evidence,  though  conflicting, 
sustained  a  verdict  for  plaintiff,  will  be  affirmed 
with  10  per  cent  damages,  where  the  Supreme 
Court  concurs  in  such  view. — ^Texas  &  P.  R. 
Co.  V.  Prater.  33  S.  Ct  637,  229  U.  S.  177, 

57  L.  Ed.  1139,  affirming  judgment  183  F.  574, 
106  C.  C.  A.  120. 

Five  per  cent,  damages  for  delay  will  be 
awarded  under  United  States  Supreme  Court 
rule  23  (32  Sup.  Ct.  xi),  on  affirmance*  of  a 
judgment  of  a  Circuit  Court  of  Appeals  under 
federal  Employers'  Liability  Act  April  22,  1908, 
as  amended  by  Act  April  6,  1910,  where  con- 
tentions that  interpretation  of  the  statute  was 
involved  are  wholly  without  merit— Southern 
Ry.  Co.  V.  Gadd,  34  S.  Ct  696,  233  U.  S.  572, 

58  L.    Ed.    1099,    affirming   judgment  207   F. 
277,  125  C.  C.  A.  21. 

Ten  per  cent,  damages  may  be  added  by 
state  court  of  last  resort  in  affirming  judgment 
for  plaintiff  in  action  under  Employers*  Liabil- 
ity Act,  where  defendant  obtained  supersedeas, 
and  local  law  makes  10  per  cent,  the  costs 
thereof  where  judgment  is  affirmed.— Louisville 
&  N.  R.  Co.  V.  Stewart.  36  S.  Ct  586,  241 
U.  S.  261,  60  L.  Ed.  989,  affirming  judgment 
Same  v.  Stewart's  Adm'x,  174  S.  W.  744,  163 
Ky.  823. 

^=:»263.  — ^  AmottBt  or  rata  and  oompm* 
tation. 

Bee  13  Cent  Dig.  Costs,  9  1001. 

Where,  on  writ  of  error  brought  by  a  col- 
lector of  customs,  to  review  a  juagment  recov- 
ered against  him  for  money  exacted  and  paid 
on  entries,  the  judgment  is  affirmed,  the  su- 
preme court  will  allow  the  respondent  in  error 
interest  pending  the  writ  as  *'ju8t  damages  for 
his  delay,"  under  Rev.  St.  S  1010,  and  under 
rule  23.— Cochran  v.  Schell,  107  U.  S.  625,  2 
S.  Ct  827,  27  L.  Ed.  543. 
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OOUNTERFEITINO 


Vni.  PATMEUT   AND    REMEDIES 
FOB  COLLECTION. 

Payment  or  security  on  taking  appeal  or  other 
proceeding  for  review,  see  Appeal  and  Error, 

^S9281.  Attaolmient  of  the  perion* 

See  13  Cent.  Dig.  CosU,  $$  1070-1076. 

Where,  on  stipulation  for  a  settlement  by 
the  parties  to  an  action,  others  are  allowed  to 
intervene  on  filing  bonds  for  future  costs,  the 
court  will«  on  determining  the  cause  against 
such  interveners,  they  failing  to  pay  the  costs, 
order  an  attachment  against  them  and  their 
sureties. — Craig  v.  Leitensdorfer,  127  U.  SS.  764, 
8  S.  Gt.  1383,  32  L.  Ed.  322. 

IX.  IN  CRIMINAL  PBOSECUTIONB. 

See  18  Cent  Dig.  Ckwts,  H  l(Ra-i»w. 

Fees  of  prosecuting  attorneys,  see  Ihstrict  and 
Prosecuting  Attorneys,  ^=^4-6. 


COTENANCY. 

See  Tenancy  in  Common. 

COTTON. 

Conspiracy  to  run  cotton  corners,  see  Monopo- 
lies, ^=s»12. 

Duties  on  cotton  manufactures,  see  Customs 
Duties,  ^=»32. 

COUNSEL 

See-^ 
Amicus  Curie. 
Attorney  and  Client. 
District  and  Prosecuting  Attorneys. 

m 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 


COUNTERFEITING. 

Scope-Note. 

[INCLUDES  falsely  and  fraudulently  imitating  or  altering  coin  or  other  money  or 
government  obligations  or  securities,  and  uttering,  having  or  pretending  to  have  in  pos- 
session, offering,  advertising,  etc.,  such  counterfeits;  nature  and  extent  of  criminal  re- 
sponsibility therefor;   and  prosecution  and  punishment  of  such  acts  as  public  offenses. 

[For  rslated  matters  under  other  topics,  see  oross-referenoes  following.] 

Cross-References. 

See  Forgery. 

Power    of    Congress    to    punish    counterfeiting 
notes  of  foreign  bank,  see  Commerce,  4t=s»82. 


^s»19.  Trial. 

See  13  Cent.  Dig.  Counterfeit,  ff  46-49. 

The  first  count  of  an  indictment  charged  de- 
fendant with  having  counterfeit  coin  in  his  pos- 
session, with  intent  to  defraud,  etc.  Defendant, 
by  written  plea,  indorsed  on  the  indictment,  ad- 
mitted having  counterfeit  coins  in  his  posses- 
sion, with  knowledge  that  they  were  counter- 
feit, but  denied  any  intent  to  pass  the  same,  or 


to  defraud  any  person.  The  jury  returned  a 
verdict  of  "guilty  in  the  first  count  for  having 
in  possession  counterfeit  minor  coin."  Held, 
that  this  was  a  general  and  not  a  special, 
verdict,  and  that  consequently  all  except  the 
words  "guilty  in  the  first  count"  were  to  be  re- 
jected as  mere  surplusage,  not  affecting  the 
validity  of  the  verdict— Statler  v.  United 
States,  167  U.  S.  277,  15  S.  Ct.  616,  89  L.  Bd. 
700. 


Tills  Digest  is  oompiled  on  tJte  Key-Nnmber  System.   For  explanatloiL,  see  pace  ill. 


COUNTIES. 

Scope-Note. 

[INCLUDES  the  primary  territorial  divisions  of  states  or  territories  for  political  par- 
poses,  whether  designated  as  counties  or  as  parishes;  their  status  as  bodies  politic  and 
.corporate;  their  creation,  organization,  boundaries,  alteration,  and  discontinuance;  local 
boards  and  officers,  and  their  rights,  powers,  duties,  proceedings,  and  liabilities;  county 
property,"  contracts,  indebtedness,  bonds,  and  other  securities ;  claims  against  counties  and 
precincts,  etc.,  thereof;   and  actions  by  or  against  counties. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 

'Analysis. 

I.  Creation,  Alteration,*  Existence,  and  Political  Functions* 
^=»1.  Nature  and  status. 
4.  De  facto  counties. 
9.  Alteration  and  creation  of  new  counties. 

16.  Adjustment  of  rights  and  liabilities. 

'  18.  Precincts  and  divisions  for  special  purposes. 

II.  Government  and  Officers. 

(A)  Organization  and  Powers  of  Government  in  Generau 
«=»24.  Legislative  control  of  acts,  rights,  and  liabilities. 

(B)  County  Seat. 

«s»27.  Location  and  establishment. 

29.  Submission  of  question  to  popular  vote, 

37.  Change  of  site  of  public  buildings. 

(C)  County  Board. 

^=»47.  Powers  and  functions  in  general. 

(D)  Officers  and  Agents. 

^=5>63.  Appointment  of  agents  or  employes, 

III.  Property,  Contracts,  and  Liabilities. 

(A)  PuBuc  Buildings  and  Other  Property, 

«5»108.  Power  to  sell  an^  convey. 

(B)  Contracts, 

«=>127.  Modification  or  rescission. 

{C)  County  Expenses  and  Charges  and  Statutory  Liabilities. 

[No  paragraphs  or  references  in  this  Di}test.    But' see  13  Gent.  Dig.  Goud- 
ties,  §§  199-208.] 

(D)  Torts. 

[No  paragraphs  or  references  in  this  Digest.  But  see  13  CJent.  Dig.  Coun- 
ties, §§  209-213.] 

IV.  Fiscal  Management,  Public  Debt,  Securities,  and  Taxation. 

150.  Limitation  of  amount  of  indebtedness. 
154.  Aid  to  corporations  and  investments  in  stock. 
163.  Warrants  and  certificates  of  indebtedness. 
170.  Remedies. 

172.  Power  to  issue  bonds. 

173.  In  general. 

174.  Public  improvements. 

175.  Refunding. 

176.  Proceedings  preli^ninary  to  issue  of  bonds. 

178.  Petition  or  assent  of  taxpayers  or. voters. 

179.  Conditions  precedent  to  issue  of  bonds. 

180.  In  general. 

181.  Provision  for  payment. 

183.  Sale  or  other  disposition  of  bonds  by  county. 
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COUNTIES,  I 
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IV,  Fiscal  Management,  Public  Debt,  Securities,  and  Taxation — Continued. 

183.  Issuance,  requisites,  and  validity  of  bonds. 

184.  Construction  and  operation. 
186.  Transfer  of  bonds  or  coupons. 

188.  Actions  on  bonds  or  coupons.  • 

189.  Taxation. 


190. 
191. 
192. 
193. 
194. 


In  general. 

Levy  for  general  county  purposes. 

Levy  for  special  purposes. 

Assessment. 

Collection. 


V.  Claims  Against  County. 

«=»  197.  Nature  of  claims  required  to  be  presented. 

VI.  Actions. 

►209.  Statutory  provisions. 
211.  Conditions  precedent. 

213.  Presentation  of  claim. 

216.  Time  to  sue  and  limitations. 
219.  Process. 

Cross-References. 


See— 
Municipal  Corporations. 
Schools  and  School  Districts,  ^=>22-105. 
Towns. 


County  in.  which  to  sue,  see  Venuei. 
Highways,  see  Highways. 


I.   CBEATION,    AI.i:EBATI01f,    EXIST- 
ENCE, Aim  POLITICAIi 
FTTNOTION8. 

Effect  of.  division  of  county  on  right  to  manda- 
mus to  compel  tax  levy  to  pay  judgment,  see 
Mandamus,  ^s>116. 

Parties  to  mandamus  to  compel  tax  levy  to  pay 
judgment,  see  Mandamus,  ^=»151. 

Special  or  local  laws,  see  Statutes,  ^=s>92-94. 

^=»1.  Nature  and  atatna. 

See  18  Cent.  Dig.  Counties,  9  !• 

A  county  is  not  a  municipal  corporation.—, 
Sherman  County  v.  Simonds,  109  U.  S.  735,  3 
S.  Ct.  602,  27  L.  Ed.  1093. 

A  county  is  territorially  a  part  of  the  state, 
yet  politically  it  is  also  a  corporation  created 
by,  and  with  such  powers  as  are  given  to  it  by, 
the  state.— Lincoln  County  v.  Luning*  10  S.  Ct. 
363,  133  U.  S.  529,  33  Lr.  Ed.  766. 

^=»4.  De  faoto  oouatiea. 

See  13  Cent.  Dig.  Counties,  |S  20-22. 

A  county,  organized  under  Act  Kan.  1872, 
was  in  form  a  valid  organization,  but  was  in 
fact  fraudulent.  Tlie  legislature  recognized  it 
as  valid,  by  detaching  the  county  from  an  or- 
ganized county,  to  which  it  had  been  attached 
for  judicial  purposes,  and  by  establishing  courts 
therein.  A  representative  to  the  legislature  was 
elected,  and  his  right,  being  challenged,  was  ex- 
amined into  by  the  committee  on  elections,  and 
on  their  report  he  was  admitted,  and  acted  as  a 
memher  during  the  session  (Gen.  St.  Kan.  1868, 
c.  24,  providing  that  no  county  shall  be  entitled 
to  representation  in  the  legislature  until  it  shall 
have  been  organized).  A  new  commissioner  and 
new  county  clerk  were  also  elected.  Afterwards 
the  legislature  appointed  a  committee  to  ex- 
amine, in  connection  with  the  attorney  gen- 
eral, into  the  state  of  the  organization,  and  upon 
their  report,  its  character  being  disclosed,  the 
county  was  treated  as  an  unorganized  county. 
Held,  that  there  was  sufficient  recognition  by 
the  legislature  of  the  de  facto  organization  to 


make  it  valid.— Board  of  Com'rs  of  Comanche 
County  V.  Lewis,  133  U.  S.  198,  10  S.  Ct.  286, 
33  L.  Ed.  604,  affirming  (C.  O.)  Lewis  v.  Co- 
manche, 35  F.  343. 

The  fact  that  a  de  facto  organization  of  a 
county,  recognized  by  the  legislature,  was,  after 
bonds  were  issued,  abandoned,  and  the  county 
treated  as  unorganized,  do^s  not  release  the 
county  from  liability  on  the  bonds,  when  it  is 
afterwards  reorganized,  no  change  of  political 
organization,  nor  change  of  the  form  of  oreran- 
ization.  being  sufficient  to  release  a  county  from 
debts  theretofore  contracted.— Id. 

Though  the  organization  of  a  county  be 
originally  fraudulent,  the  ratification  and  con- 
firmation by  the  legislature  of  the  de  facto  or- 
ganization will  make  it  valid.— Board  of  Com'rs 
of  Harper  County  v.  Rose,  140  U.  S.  71,  11  S. 
Ct.  710,  35  L.  Ed.  .344. 

^=»9.  Alteration    and    creation    of    new 
oonnties. 

Se^  13  Cent.  Dig.  Counties,  88  7-15. 

€=»16.  —  Adjustment  of  rights  and  li- 
abiUties. 

See  13  Cent  Dig.  Counties,  88  12-15. 

Where  Carter  county,  Kentucky,  had  is- 
sued bonds,  and  portions  of  its  territory  had 
been  taken  to  form  other  counties,  by  acts  which 
provided  that  the  citizens  and  property  within 
the  old  limits  should  remain  liable  to  taxation 
for  the  payment  of  those  bonds  as  though  ''this 
act  had  never  been  passed,"  thd  parts  of  the 
county  set  off  to  form  other  counties,  which 
were  interested  in  the  bonds,  remained,  for  the 
purposes  of  the  debt,  a  part  of  Carter  county. 
A  suit  against  it  on  account  of  the  bonds  is  a 
suit  against  the  parts  set  off,  and  a  judgment 
against  the  county  is  payable  out  of  taxes  col- 
lected within  the  boundaries  of  the  original 
county.— Carter  County  v.  Sinton,  120  iJ.  S. 
517,  7  Sup.  Ct  650,  30  L.  Ed.  701,  affirming 
judgment  (O.  C.)  Sinton  v.  County  of  Carter, 
23  F.  535. 


^liia  Digest  is  compiled  on  the  Key-Nnmber  System.  l*or  explanation,  see  page  iii« 
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^3»18«  Preeiaetfl  and  dlTisioiM  for  spa* 
olal  pnrposes. 

8m  U  Cent  Dig.   OounUea,  H  IT,   18. 

Under  Act  Neb.  Feb.  15,  1869/a8  amended 
by  Act  March  8;  1870  (Laws  1869,  p.  92,  and 
Laws  1870,  p.  15,  and  Gen.  St  1873,  c  85,  p. 
4i8)  authorizing  counties,  etc,  to  issue  bonds 
to  aid  works  of  internal  improvement,  and  giv- 
ing precincts  the  privilege  of  voting  to  aid  such 
works,  the  county  commissioners  to  ''issue  spe- 
cial bonds  for  such  precinct,"  such  bonds  were 
issued,  purporting  to  be  issued  by  the  board  of 
county  commissioners,  on  behalf  of  a  precinct, 
and  were  signed  by  the  chairman  of  the  board, 
and  attested  by  its  clerk,  who  was  also  the 
clerk  of  the  county,  and  were  sealed  with  the 
seal  of  the  county ;  and  the  coupons  were  sign- 
ed by  such  clerk,  and  the  bonds  referred  to  the 
coupons  as  annexed.  Held,  that  the  bonds  and 
coupons  were  issued  by  the  county  commission- 
ers, within  the  statutqnr  requirement— Blair  v. 
Cuming  County,  111  U.  S.  868,  4  S.  Ct  449, 
28  L.  Ed.  457. 

In  an  action  on  bonds  issued  by  a  county  for 
a  precinct  of  the  county  which  has  voted  such 
bonds,  the  county  *is  the  proper  party  defend- 
ant—Blair  V.  Cuming  County,  111  U.  S.  863,  4 
S.  Ct  449,  28  L.  Ed.  457;  Nemaha  County  v. 
Frank,  120  U.  S.  41,  7  S.  Ct  895,  80  U  Ed. 
584. 

H.  OOVEBNBCEMT  AND  OTtlOBBJL 

w 

(A)  ORGANIZATION  AND  POWERS  OF 
GOVERNMENT  IN  GENERAL. 

^s»24.  LesislatlTe       control       of      ftots, 
riglits,  and  lialiiUtiea. 

Bm  U  Cent  Dig.  CounUea,  I  S4. 

Funding  bonds  issued  by  Arizona  in  place 
of  county  bonds,  under  Act  Cong.  June  6,  1896 
(29  Stat  262,  c.  889),  are  not  invalid  because 
the  county,  after  requesting  their  issue,  with- 
drew the  request  before  the  bonds  were  is- 
sued, since  the  request  or  consent  of  the  coun- 
ty was  not  requinte  to  their  issue  under, the 
statute.  Judgment,  60  P.  895,  7  Aria.  62,  af- 
firmed.—Schuerman  V.  Territory  of  Arizona,  22 
S.  Ct.  406,  184  U.  S.  842,  46  L.  Ed.  580. 

(B)  COUNTY  SEAT. 

^s»27.  Location  and  establislunent. 

Sm  U  Cent  Dig.  ConnUes,  If  »-». 


— —  Snbmission    of    qnestiom    to 
popular  Toto. 

See  18  Cent  Dig.  CounUes,  .1  21. 

Pol.  Code,  c  21,  relating  to  the  organiza- 
tion of  counties,  leaves  the  designation  of  a 
county  seat  to  the  yoters  of  the  county,  and 

Erovides  that  the  validity  of  the  election  may 
e  contested  by  any  competent  elector  of  the 
county  before  a  certain  court  upon  leave  ob- 
tained from  it,  and  prescribes  the  mode  in  which 
and  the  persons  bv  whom  the  contest  shall  be 
prosecuted  and  defended,  and  that  the  validity 
of  the  designation  shall  then  be  determined  by 
such  court  Held  that,  when  proceedings  are 
taken  accordingly,  the  question  of  the  validity 
of  such  election  as  thus  presented  is  a  case  or 
controversy  to  which  the  judicial  power  of  the 
territory  extends.—Smith  v.  Adams,  130  U.  S. 
167,  9  S.  Ct  566,  82  U  Ed.  895. 

^s»37.  Cbange  of  site  of  pnbUo  bnild- 
insz* 

8m  U  Cent  Dig.  Counties,  |  47. 

The  limitation  upon  the  powers  of  the  board 
of  county  commissioners  to  remove  or  designate 
new  sites  for  county  buildings,  except  in  con- 
junction with  the  justices  of  the  peace  of  the 
county,  contained  in  the  act  of  legislature  of 
North  Carolina  ratified  Feb.  27,  1877  (Laws  N. 
O.  1876-77,  c.  141),  applies  only  to  those  com- 


missioners who  should  be  chosen  thereafter  un- 
der the  provisions  of  the  act.  and  does  not  af- 
fect the  powers  of  a  board  of  commissioners  in 
office  in  the  year  1877.— Board  of  Com'rs  of 
Washington  County  v.  Sallinger,  119  U.  S. 
176,  7  S.  Ct  161,  80  Lu  Ed.  877. 

After  the  occupation  of  the  rented  building 
as  a  court  house  for  five  years,  the  change  of  the 
county's  title  from  that  of  lessee  to  the  owner- 
ship in  fee  by  purchase  is  not  a  change  of  the 
site  of  the  court  house  within  the  meaning  of 
the  statute.— Id. 

Where  a  court  house  has  been  destroyed  by 
fire,  the  renting  of  a  building  to  be  used  for  a 
court  house  in  another  locality  cannot  be  con- 
sidered as  a  removal  or  designation  of  a  new 
site  for  a  court  house,  within  the  meaning  of 
the  statute  of  North  Carolina  (Act  1868,  c  20) 
providing  that  the  site  of  any  county  building 
shall  not  be  changed  unless  bj  the  unanimous 
vote  of  the  county  commissioners  previously 
had,  and  notice  given.— Id. 

(Q  COUNTY  BOARD. 

^s»47.  Powers  and  f  nnetlons  in  seneraL 
Bee  18  Cent  Dig.  Counties,  S  66. 

Under  Act  April  1,  1851  (Laws  1851,  p. 
51),  providing  for  township  organisation,  in  the 
counties  which  adopt  such  organization,  the 
board  of  supervisors  becomes  the  legal  success 
sor  of  the  county  court  as  the  county  board 
and  should  perform  the  duties  theretofore  de 
volvlng  upon  such  court- Kankakee  County  v. 
iEtna  Life  Ins.  Ca,  106  U.  S.  668,  2  S.  Ct  80^ 

27  U  Ed.  809. 

(D)  OFFICERS  AND  AGBNTa 

Clerks  of  courts,  see  (Merles  of  Courts. 
Sheriffs,  see  Sheriffs  and  Constables. 
Tax  assessors,  see  Taxation,   ^s»810-320. 
Tax  collectors,  see  Taxation,  ^s»660-57a 

^s»63.  Appointment    of   asa^ts   ov   oai« 
ployte. 

See  U  Cent  Dig.  OounUes.  H  87-90. 

Where,  by  an  act  of  the  legislature,  the 
county  court  of  Carter  county,  Kentucky,  was 
authorized  to  compromise  a  debt  for  which  the 
county  was  liable,  and  to  act  in  such  com- 
promise for  those  parts  of  two  other  counties 
which  had  formerly  belonged  to  Carter  county, 
the  acts  establishing  the  two  new  counties  hav- 
ing declared  that  the  liability  of  citizens  and 
property  within  the  old  territory  for  taxation 
on  account  of  this  debt  should  continue  the 
same  as  if  those  acts  had  never  been  passed, 
heldf  that  it  was  within  the  power  of  the  legisla- 
ture to  designate  the  county  court  to  act  as 
agent  of  the  county,  and  of  those  whose  prop- 
erty was  subject  to  taxation  for  the  existing 
debt,  and  that  it  was  not  necessary  that  tax- 
payers should  vote  on  the  subject,  or  that  they 
should  participate  in  an  election  of  the  body 
that  was  to  act  in  the  matter,  no  new  debt  be- 
ing created.— Carter  County  v.  Sinton,  120  U. 
S.  517,  7  S.  Ct  650.  SO  U  Ed.  701,  affirming 
judgment  (0.  C.)  Sinton  T.  County  of  Carter, 

28  F.  585. 

nZ.  PBOPEBTT,  COHTBAOT8,  AHD 


(A)  PUBLIC  BUILDINGS  AND  OTHER 

PROPERTY. 

Construction  and  maintenance  of  bridges,  see 

Bridges,  ^soO,  7. 

• 

^s»108«  Power  to  soil  and  oonToy* 

See  IS  Cent  Dig.  Counties,  U  lf7,  170-17S. 

A  county   which  has   authority  to  sell  its 
lands  for  money  may,  in  the  absence  of  express 
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restrictions,  sell  them  f6r  money's  worth,  as  for 
a  consideration  consisting  in  the  construction  of 
a  railroad  through  the  oounty,  and  the  building 
of  wharves,  docks,  and  depots  for  the  accommo- 
dation of  the  public— Roberts  v.  Northern  Pac. 
R.  Co..  158  U.  S.  1.  15  S.  Ct.  756,  39  L.  Ed. 
873,  affirming  judgment  (C.  C.)  Northern  Pac. 
R.  Co.  V.  Roberts,  42  F.  734. 

(B)  CONTRACTS. 

^s»127.  Modifloation  or  reseiaslon. 

S«e  13  Cent  Dig.  Counties,  SI  192,  193- 

Complainant  sold  a  farm  to  a  county  for  a 
poorhonse,  and  receiyed  a  portion  of  the  consid- 
eration in  county  orders,  the  balance  being  se- 
cured by  notes  and  mortgage.  Held  that,  the 
contract  having  failed  because  of  the  want  of 
power  on  part  of  the  county  to  make  the  mort- 
gage and  notes,  tiie  vendor  may  rescind,  and 
demand  a  restitution  of  the  premises  upon  the 
surrender  of  the  void  securities.— Chapman  v.. 
Board  of  County  Com'rs  of  Douglass  County, 
107  U.  S.  348,  2  S.  Ct  62,  27  L.  Ed.  378. 

(O  COUNTY  EXPENSES  AND  CHARGES 
AND  STATUTORY  LIABILITIES. 

[No  paragraphs  or  references  In  this  Digest.  But 
see  18  Cent.  Dig.  Counties,  H  199-206.3 

(D)  TORTS. 

[No  paragraphs  or  references  in.  this  Digest.  But 
see  13  Cent.  Dig.  Counties,  SS  209-218.] 

IV.  XTSCAI.  MAN AOZaOOf T,  PUBUO 

DEBT,   SECUBITIES,  AlVB 

TAXATION. 

Appeal  by  county  treasurer  in  action  relating  to 
disposition  of  taxes,  see  Courts,  ^3»395. 

Bona  fide  purchaser  of  bcmds,  see  Municipal 
Corporations,  ^=»943,  955;  effect  of  lis  pen- 
dens, see  Lis  Pendens,  ^=s>25. 

Estoppel  to  question  constitutionality  of  issue 
of  bonds,  see  Constitutional  Law,  ^=»43. 

Impairing  obligation  of  contract,  see  Constitu- 
Uonal  Law,  <e=s>143,  144. 

Mandamus  to  compel  taxation  for  payment  of 
judgment,  see  Mandamus,  ^=»14,  111,  116. 

Matters  concluded  by  judgment  on  bonds,  see 
Judgment,  ^=:»713. 

Presumption  as  to  compliance  with  conditions 
precedent  to  issuance  of  bonds,  see  Evidence, 

Taxes  for  highway  purposes,  see  Highways,  ^=9 
121-140. 

^S9l50.  limitation    of    amoniit    of    in- 
debtednesa. 

See  18  Cent.  Dig.  Counties,  S9  165.  166,  216-217. 

Under  Const  Colo.  art.  11,  §  6,  limiting  the 
amount  to  which  a  county  can  become  indebted 
by  loan,  and  providing  further  that  "the  aggre- 
gate amount  of  indebtedness  of  any  county,  for 
all  purposes,  *  *  *  shall  not  exceed,  at  any 
time,"  a  certain  limit  therein  fixed,  a  county 
cannot  exceed  such  limit  for  loans  or  for  any 
other  kind  of  indebtedness,  even  on  warrants 
issued  for  fees  of  witnesses,  jurors,  sheriffs,  and 
the  like,  as  required  by  statute. — Lake  County 
V.  RolUns,  130  U.  S.  662,  9  S.  Ct.  651,  32  L. 
Ed.  1060,  overruling  judgment  (C.  C.)  34  F.  845. 

,  ^3»164.  Aid  to  eorporations  aiiid  imTOst- 
monts  in.  stook. 

Bee  la  Cent.  Dig.  Counties,  SI  228-240;  18  Cent 
Dig.  Elections,  9§  23,  37;  86  Cent.  Dig.  Mun.  Corp. 
91  1845.  1846,  1860;  41  Cent.  Dig.  R.  R.  9  72. 

Where  a  railroad  company  is  authorized 
to  build  and  operate  a  railroad  from  a  point  on 


another  railroad  in  a  southerly  or  southwesterly 
direction,  through  certain  named  counties,  and 
also  *to  extend  branch  railroads  into  and 
through  any  counties  that  the  directors  may 
deem  advisable,"* a  road  built  from  the  starting 
point  on  the  other  railroad  in  a  northeasterly 
direction  through  the  defendfemt  county,  which 
is  not  one  of  those  named,  is  a  branch,  within 
the  provision  of  *  the  charter  authorizing  the 
county  court  of  any  county,  in  which  any  part 
of  the  railroad  or  branches  mav  be,  to  subscribe 
to  the  stock  and  issue  bonds  uierefor. — Howard 
Ck>unty  v.  Central  Nat.  Bank  of  Boonville,  108 
U.  S.  314.  2  8.  Ct.  689,  27  L.  Ed.  738. 

The  original  charter  of  a  railroad  gave  to 
H.  county,  through  which  the  railroad  was 
constructed,  authority  to  subscribe  to  the  stock 
of  the  railroad  company  without  a  vote  of  the 
people.  Afterwards  the  state  adopted  a  con- 
stitution, which  required  subscriptions  by  coun- 
ties to  the  stock  of  railroad  companies  to  be 
submitted  to  a  vote  of  the  people.  After  the 
adoption  of  such  constitution,  the  charter  of  the 
railroad  company  was  amended  so  as  to  author- 
ize it  to  extend  the  road,  and  also  to  build  a 
branch.  Held^  that  the  amendment  did  not  sub- 
ject the  orifi^nal  charter  to  the  restriction  of 
the  constitution,  so  as  to  reauire  H.  county  to 
submit  to  a  vote  of  the  people  a  proposition  to 
subscribe  to  the  stock  of  the  raUroad  company. 
—Howard  County  v.  Paddock,  110  U.  S.  384, 
4  S.  Ct.  24,  28  L.  Ed.  171. 

The  meaning  of  a  constitutional  or  statu- 
tory provision  that  a  county,  city,  or  town  shall 
not  be  charged  as  subscriber  to  a  corporation, 
"unless  two-thirds  of  the  qualified  voters  of 
such  county,  city,  or  town,  at  a  regular  or  spe- 
cial election  to  be  held  therein,  shall  assent 
thereto,"  is  that  at  least  two-thirds  of  the  qual- 
ified voters  who  vote  at  an  election,  duly  noti- 
fied, shall  give  their  assent.  It  is  not  necessary 
that  two-thirds  of  all  the  resident  voters  should 
cast  favorabfe  votes.  All  voters  who  absent 
themselves  from  an  election,  duly  notified  and 
held,  are  presumed,  unless  the  law  providing 
the  election  expressly  declares  otherwise,  to 
assent  to  the  result.— Board  of  Sup'rs  ot  CarroU 
County  V.  Smith,  111  U.  S.  566,  4  S.  Ct  530, 
28  L.  Ed.  517* 

Act  Miss.  Feb.  10,  1860,  authorized  certain 
counties  to  subscribe  to  the  stock  of  a  railroad 
company,  provided  that  "a  majority  of  the 
qualified  voters  ♦  ♦  ♦  should  first  assent 
thereto."  Const.  Miss.  1869,  art.  12,  §  14, 
provides  that  no  county  shall  become  a  stock- 
holder in  any  corporation  ^'unless  two-thirds  of 
the  qualified  voters  *  *  *  shall  assent  there- 
to." Act  Miss.  March  25,  1871,  declared  that 
the  act  of  1860  should  apply  to  O.  county,  and 
that  "all  elections  when  held  shall  be  conducted 
in  all  things  as  required  by  the  act  [Feb.  10, 
1860]  of  which  this  is  amendatory,  and  of  the 
constitution  and  laws  of  this  state  in  force  at 
the  time  so  held."  Held,  that  Act  March  25, 
1871,  did  not  authorize  a  county  to  subscribe  to 
the  stock  of  a  railroad  company  on  ^e  assent  of 
a  bare  majority  of  the  voters,  as  was  allowed 
by  Act  Feb.  10,  1860,  but  required  a  two-thirds 
vote,  according  to  the  constitution  of  1869. — 
Grenada  County  Sup'rs  v.  Brown,  112  U.  S. 
261,  5*S.  Ct.  125,  28  L.  Ed.  704. 

A  subscription  by  a  county  to  the  stock  of 
two  or  more  railroad  companies  is  not  avoided 
by  the  subsequent  consolidation  of  such  com- 
panieSj  and  bonds  issued  in  payment  of  such 
subscription  are  valid.— Bates  County  v.  Win- 
ters, 112  U.  S.  325,  5  S.  Ct.  157,  28  L.  Ed. 
744. 

Where  a  person  appointed  by  the  county 
court  agent  to  make  a  subscription  to  stock  is 
present  at  the  meeting  when  the  subscription 
was  made  and  accepted,  no  other  notice  to  the 
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county  court  of  the  acceptance  was  necessary. 
—Id. 

Where  the  body  or  agency  having  authority 
to  make  a  subscription  on  behalf  of  a  county 
to  the  stock  of  a  railroad  company  passes  a 
resolution  to  the  effect  that  it  does  thereby,  in 
the  name  and  on  behalf  of  the  county,  subscribe 
a  specified  amount  of  stock,  and  presents  a  copy 
of  that  resolution  to  the  company  for  acceptance 
as  a  subscription,  and  the  company  does  in  fact 
accept,  and  notifies  the  county  or  its  proper 
fig^at  to  that  effect,  the  contract  of  subscription 
is  complete,  and  binds  the  parties  according  to 
its  terms. — Id. 

After  the  adoption  of  Const  Tenn.  1^70, 
declaring  that  no  count;;^  should  become  a  stock- 
holder in  any  corporation  except  upon  election 
first  held,  and  the  assent  of  three-fourths  of  the 
votes  cast  thereat,  no  action  by  the  county 
court  can  ratify  an  invalid  subscription  to  the 
stock  of  a  railroad  company  made  before  its 
adoption,  without  such  election  first  held. — Nor- 
ton V.  Shelby  County,  118  U.  S.  425,  6  S.  Ct. 
1121.  30  L.  Ed.  178. 

Rev.  St.  Ky.  306.  c.  28,  art.  17,  §  2,  requir- 
ing the  justices  of  the  county  to  act  with  the 
county  court  in  certain  matters  relating  to  aid 
to  railroads  "under  the  provisions  of  any  law 
hereafter  enacted,*'  do  not  apply  to  statutes 
previously  enacted  relating  to  aid  to  railroads. — 
Meriwether  v.  Muhlenburg  County  Court,  120 
U.  S.  354,  7  S.  Ct.  563,  30  L.  Ed.  653  affirm- 
ing judgmetit  (C.  C.)  Same  v.  Judge  of  Muhlen- 
burg County  Court,  8  F.  737. 

Act  Ky.  March  15,  1851,  incorporated  the 
Shelby  Railroad  Company,  and  authorized  the 
county  of  Shelby  to  subscribe  for  stock,  and 
to  levy  taxes  to  pay  therefor,  each  person  pay- 
ing such  tax  to  become  entitled  to  his  pro  rata 
share  of  the  stock.  By  an  amendment  of  Febru- 
ary 3,  1869,  a  specified  portion  of  Shelby  coun- 
ty was  authorized  to  subscribe  for  stock,  issue 
bonds  in  payment  thereof,  and  levy  taxes,  with 
the  provision  that  stock  for  which  certificates 
had  been  issued  to  taxpayers  should  be  voted 
by  the  individuals  holding  the  same.  By  Act 
March  11,  1870,  the  charter  was  again  amend- 
ed, so  as  to  provide  that  any  county,  or  part  of 
a  county,  which  had  delivered  bonds  in  payment 
of  stock  should  be  entitled  to  representation  and 
to  vote  the  amount  of  such  stock  through  the 
county  judge  and  justices  of  the  peace.  Held, 
that  taxes  paid  and  used  merely  to  discharge 
interest  on  the  bonds  did  not  entitle  the  tax- 
payer to  stock,  and  the  county  or  district  there- 
of itself  was  entitled  to  vote  the  stock  represent- 
ed by  the  amount  of  bonds  still  outstanding. — 
Hancock  v.  Louisville  &  N.  R.  Co.,  145  U.  S. 
409,  12  Sup.  Ct.  969,  36  L.  Ed.  755. 

'  A  county  court,  in  an  order  for  an  election 
on  the  question  of  the  granting  of  aid  to  a  rail- 
road, directed  that  notice  of  the  election  be 
given  through  a  certain  newspaper  for  five 
weeks.  The  period  between  the  date  of  the  or- 
der, February  6th,  and  the  date  of  the  election, 
March  12th,  excluding  the  former  and  including 
the  latter  day.  according  to  the  rule  prescribed 
in  Gen.  St.  Mo.  1866,  p.  84,  §  6,  lacked  one 
day  of  five  full  weeks,  but  the  notice  was  not 
prescribed  by  statute.  Held,  that  the .  order 
should  be  construed  so  as  to  make,  if  possible, 
a  valid  election,  i.  e.  as  requiring  aavertisement 
in  five  weekly  issues  of  the  paper. — Knox  Coun- 
ty v.  Ninth  Nat.  Bank,  147  U.  S.  91,  13  S.  Ct 
267,  37  L.  Ed.  93,  nflarminsr  judgment  Ninth 
Nat.  Bank  v.  Knox  County  (C.  C.)  37  F.  75. 

The  election  was  held,  the  votes  canvassed 
by  the  proper  oflicers,  and  an  order  made  by 
the  county  court  for  the  subscription  in  accord- 
ance with  the  terms  of  the  order  for  the  elec- 
tion. Heldy  that  it  might  be  presumed  that 
proper  notices  of  the  election  were  given,  under 
the  rule  that  where  the  performance  of  a  prior 
act  is  necessary  to  the  legality  of  a  subsequent 


act  proof  of  the  lattel*  carries  with  it  a  pre- 
sumption of  the  due  performance  of  the  former. 
-Id. 

A  conveyance  of  lands  by  a  county  to  a 
railroad  company  for  an  express  consideration 
of  $1,  and  upon  the  further  consideration  of 
its  constructing  its  roid  through  the  county, 
and  building  wharves,  docks,  etc.,  to  make  a 
connection  with  the  Great  Lakes,  is  a  sale  of 
the  lands  and  not  a  mere  gift  or  aonation  with- 
out consideration,  within  the  meaning  of  deci- 
sions which  hold  that  donations  to  railroads  are 
invalid. — Roberts  v.  Northern  Pac.  R.  Co.,  158 
U.  S.  1,  15  S.  Ct  756,  39  L.  Ed.  873,  affirming 
judgment  (C.  C.)  Northern  Pac.  R.  Co.  v.  Rob- 
erts, 42  F.  734. 

Any  county  near  or  through  which  a  rail- 
road running  via  Salem  and  Winston,  N.  C, 
in  the  direction  of  some  point  in  the  north- 
western boundary  line  of  that  state,  might  pass, 
was  authorized  to  take,  and  pay  for  in  county 
bondSj  capital  stock  of  the  Northwestern  North 
Carolina  Railroad  Company,  by  the  North  Car- 
alina  ordinance  of  March  8,  1868,  incorporating 
such  company  for  the  purpose  of  constructing 
a  line  via  Salem  and  Winston  "to  some  point 
in  the  northwestern  boundary  line  of  the  state, 
to  be  hereafter  determined,"  and  providing  that 
counties  subscribing  stock  to  such  company 
should  do  so  in  the  same  manner  and  subject  to 
the  same  restrictions  as  were  prescribed  by 
I  Laws  N.  C.  1852,  c.  136,  which  empowered  any 
I  county  near  or  through  which  the  railroad  incor- 
porated by  that  act  should  pass  to  subscribe 
for  its  stock,  payable  in  county  bonds.  Judg- 
ment Board  of  Com'rs  of  Wilkes  County  y. 
Coler,  113  F.  725,  51  C.  C.  A.  399.  affirmed.- 
Board  of  Com'rs  of  Wilkes  County  v.  W.  N. 
Coler  &  Co.,  23  S.  Ct.  738,  190  U.  S.  107,  47 
L.  Ed.  971. 

^==>163.  Warrant!  and  oertlfloatea  of  in- 
debtedneM. 

See  18  Cent  Dig.  Counties.  S§  241-259. 

^s»170.  —  Remediea. 

See  18  Cent  Dig.  Counties,  S9  266-259. 

In  a  suit  on  warrants,  brought  seven  years 
I  after   they  had   been   presented  to  the  county 
I  treasurer,  and  payment  demanded,  and  he  had 
,  indorsed  thereon  "Not  paid  for  want  of  funds," 
held  that,  under  the  law  in  Nebraska,  the  cause 
of  action  did  not  accrue  when  payment  was  re- 
I  fused,  but  only  when  the  money  for  their  pay- 
'  ment  is  collected,  or  time  sufficient  for  the  col- 
lection of  the  money  has  elapsed. — King  Iron 
;  Bridge  &  Manufacturing  Co.  v.  Otoe  Courftj, 
I  124  U.  S.  459,  8  S.  Ct.  582,  31  L.  Ed.  514. 

^s»l'I2.  Power  to  issno  bonds. 

See  13  Cent.  Dig.  Counties,  H  261-387/  TIS,  276. 

^S9l73.  — *  In  general. 

See  13  Cent.  DiR.  Counties,  89  261.  262.  266.  267,  ZT5. 
276. 

Under  Act  111.  April  1,  1851  (Laws  1851. 
'  p.  35),  providing  for  township  organization  of 
counties,  and,  in  article  15,  §  4,  that  powers  of 
the  county  as  a  body  politic  can  only  be  exercis* 
ed  by  the  board  of  supervisors,  and,  in  article 
16,  §  4,  that  the  board  of  supervisors  shall  have 
power  "to  perform  all  other  duties  *  ♦  • 
which  may  be  required  of  or  enjoined  on  them 
by  any  law  of  this  state  to  the  county  courts,'* 
the  board  of  supervisors  are  the  legal  successors 
of  the  county  judges,  and  can  properly  act  in 
issuing  bonds  in  aid  of  a  railroad  under  author- 
ity conferred  by  statute  on  the  county  court.-^' 
Kankakee  County  v.  ^tna  Life  Ins.  Co.,  10t> 
U.  S.  668,  2  S.  Ct  80,  27  L.  Ed.  309. 

Act  111.  Nov.  6,  1849  (Laws  1849,  2d  Sess. 
p.  33),  authorizes  county  subscriptions  to  rail- 
road stock,  and  empowers  the  county. court  to 
borrow  money  and  issue  bonds  in  payment  of 
such  Subscriptions.  Act  April  *15,  1869  (charter 
of  Kankakee  &  Illinois  River  Railroad  Com- 
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.  pany),  authorizes  aid  subscriptions  by  town- 
ships, corporate  towns,  and  cities  along  the 
railroad  under  special  conditions.  Id.  §  17, 
declares  that  "nothing  herein  contained  shall 
prevent  counties  and  cities  from  taking  and 
voting  for  subscriptions  in  the  stock  of  said 
company,  under  the  general  laws  of  this  state." 
Held,  that  section  17  cannot  be  regarded  as  a 
reservation  to  counties  of  the  power  to  subscribe 
for  Btodk  only,  without  the  power  to  issue  bonds 
therefor ;  but  that  a  proper  construction  is  that 
the  section  simply  preserves  the  powers  grant- 
ed to  counties  by  the  general  laws  unimpaired 
by  the  charter.— Id. 

A  wagon  bridge  across  the  Platte  river  is  a 
work  of  internal  improvement,  within  Act  Neb. 
Feb.  15,  1869,  as  amended  by  Act  March  3, 
1870,  which  provides  that  any  county  may  is^ 
sue  bonds  in  aid  of  any  work  of  internal  im- 
provement to  an  amount  to  be  determined  by 
the  county  co^imissioners,  not  exceeding  10  per 
cent,  of  the  assessed  valuation  of  all  the  taxable 

•  property  in  the  county,  and  the  limitation  as  to 
amount  imposed  by  Rev.  St.  Neb.  1866,  c.  9, 
does  not  apply.— United  States  v.  County  Com*rs 
of  Dodge  County,  110  U.  S.  156,  3  S.  Ct.  590, 

;  28  L.  Ed.  103. 

Act  Ky.  Feb.  27,  1867,  c.^1505,  authorized 
a  county  court  to  subscribe  to  the  capital  stock 
of  a  railroad  company  in  a  sum  to  be  fixed  by 
.  commlBsiouers,  named  in  the  statute,  in  a  propo- 
.sition  submitted  to  the  approval  of  the  legal 
voters.  The  commissioners  fixed  the  amount  at 
$250,000,  and  the  proposition  was  approved. 
Held,  that  the  authority  of  the  county  court 
only  extended  to  the  issue  of  bonds  to  that 
amount,  and  that  bonds  issued  in  excess  thereof 
were  void. — Daviess  County  v.  Dickinson,  117 
U.  S.  657,  OS.  Ct.  897,  29  L.  Ed.  1026. 

Though  the  organization  of  a  county  was 
'  confessedly  fraudulent,  where  it  was  afterwards 
recognized  as  valid  by  the  legislature,  it  is  bind' 
ing,  and  bonds  of  such  county  which  are  regular 
on  their  face  are  valid  obligations  in  the  hands 
of  bona  fide  purchasers  before  maturity. — Board 
of  County  Qom*rs  of  Comanche  County  v.  Lewis, 
133  U.  S.  198,  10  S.  Ct.  286,  33  L.  Ed.  604, 
affirming  judgment  (C.  C.J  Lewis  v.  Comanche, 
35  F.  343;  Harper  County  Com'rs  v.  Rose,  140 
U.  S.  71.  11  S.  Ct  710,  35  L.  Ed.  344. 

Where  a  state  constitution  permits  counties 
to  donate  their  bonds,  not  exceeding  a  certain 
percentage  on  the  assessed  valuation,  to  rail- 
road companies,  a  donation  in  excess  of  the  pre- 
scribed percentage  is  void  in  toto;  and  the  bond- 
holders have  no  equity  to  recover  any  amount 
whatever  on  the  theory  that  the  county  received 
a  consideration  in  the  construction  of  the  rail- 
road, and  should  therefore  pa^r  so  much  on  the 
bonds  as  it  might  lawfully  have  donated. — 
Hedges  v.  Dixon  County,  150  U.  S.  182,  14  S. 
Ct.  71,  37  L.  Ed.  1044,  affirming  judgment  (C. 
C.)  37  F.  304. 

An  interest  in  an  unfinished  railroad  be- 
gun before  the  adoption  of  Const.  N.  C.  1868 
cannot  be  deemed  essential  to  the  exercise  by 
a  county  of  the  power  to  issue  bonds  in  aid  of 
railroad  construction,  conferred  by  Code  N.  C. 
f§  1996-1999,  *'when  necessary  to  aid  in  the 
completion  of  any  railroad  in  which  the  citi- 
zens of  the  county  may  have  an  interest,"  on 
the  theory  that  such  sections,  being  a  repro- 
duction of  a  statute  passed  shortly  after  the 
adoption  of  such  Constitution,  must  be  con- 
strued in  the  light  of  the  constitutional  pro- 
vision which  forbade  the  state  to  lend  its  aid 
to  any  corporation  except  in  aid  of  the  com- 
pletion of  such  railroads  as  might  be  unfinished 
at  the  time  of  its  adoption,  or  in  which  the 
state  had  a  direct  pecuniary  interest.  Decree 
Board  of  Com'rs  of  Stanly  County  v.  Coler,  113 
F.  705,  51  C.  C.  A.  379,   affirmed.— Board  of 


Com'rs  of  Stanly  County  v^  W.  K.  Coler  &  Co., 
23  S.  Ct  811,  190  U.  S.  437,  47  L.  Ed.  1126. 

^=:»174.  —  Public   improTements. 

See  13  Cent  Dig.  Counties.  {{  264,  265. 

Bonds  issued  by  county  commissioners  to 
aid  a  company  in  improving  the  water  power  of 
a  river,  for  the  purpose  of  propelling  public 
gristmills,  are  issued  to  aid  In  constructing  a 
**work  or  internal  improvement,"  within  the 
meaning,  of  Act  Neb.  Feb.  15,  1869,  as  amended 
by  Act  March  3,  1870  (Laws  1869,  p.  92),  and 
Laws  1870,  p.  15,  and  Gen.  St  1873,  c.  35,  p. 
448,  authorizing  counties,  etc.,  to  issue  bonds  to 
aid  such  works. — Blair  v.  Cuming  County,  "111 
U.  S.  363,  4  S.  Ct.  449,  28  L.  Ed.  457. 

Under  Code  Tenn.  §§  408-415,  giving  coun- 
ties power,  to  erect  a  court  house  and  other 
necessary  county  buildings,  the  power  to  issue, 
as  evidence  or  security  for  a  debt  contracted 
for  the  construction  oi  such  a  building,  bonds 
or  other  commercial  paper  having  the  privileges 
and  exemptions  accorded  to  that  class  of  secu- 
rities, not  being  expressly  given,  cannot  be  nee- 
essarily  implied ;  no  extraordinary  powers  being 
given,  and  no  mode  of  raising  funds  for  the  pur- 
pose being  pointed  out,  except  the  levy  of*  a 
special  tax. — Claiborne  County  v.  Brooks,  111 
U.  S.  400,  4  S.  Ct  489,  28  L.  Ed.  470. 

Act  Kan.  Feb.  29,  1868,  giving  county  com- 
missioners power  to  ''borrow,"  upon  the  credit 
of  the  county,  a  sum  sufficient  for  the  erection 
of  county  buildings,  etc.,  gives  them  also  the 
power  to  issue  county  bonds  therefor,  as  the 
power  to  borrow  money  carries  with  it  the  pow- 
er to  issue  the  ordinary  evidences  and  security 
of  a  loan.— Board  of  Com'rs  of  Comanche  Coun- 
ty V.  Lewis,  133  U.  S.  198,  10  S.  Ct.  286.  33  L. 
Kd.  604,  affirming  judgment  (O.  C.)  Lewis  t. 
Comanche,  35  F.  343. 

^=:>175.   —  Refnndins* 

See  13  Cent  Dig.  Counties,  8  263. 

Drafts  drawn  by  levee  inspectors  on  the 
levee  treasurer  under  Act  Ark.  Feb.  16,  1859, 
providing  for  the  division  of  overflowed  lands 
in  certain  counties  into  levee  districts  for  recla- 
mation, and  their  taxation  for  the  expenses 
thereof,  and  the  renewal  bonds  or  scrip  issued 
therefor  by  the  county  clerk  under  tite  amenda- 
tory act  of  January  15,  1861,  are  not  an  indebt- 
edness of  the  county,  within  Act  April  29,  1873, 
authorizing  "certain  counties  to  fund  their  out- 
standing indebtedness."— Meath  v.  Phillips 
County,  108  U.  S.  553,  2  S.  Ct  869,  27  L.  Ed. 
819. 

The  authority  of  the  territory  of  Arizona 
to  issue  funding  bonds  under  Act  Cong.  June 
6,  1896  (29  Stat.  262,  c.  339),  which  provides 
that  certain  indebtedness  **may  be  funded 
•  ♦  •  until  Januarv  1,  1897,"  is  not  limited 
to  the  Issuance  of  the  funding  bonds  before  that 
date,  but  is  limited  to  the  issue  of  such  bonds 
for  indebtedness  that  had  accrued  prior  to  that 
date.  Judgment,  W  P.  895,  7  Ariz.  62,  affirmed. 
— Schuerman  v.  Territory  of  Arizona,  22  S,  Ct 
406,  184  U.  S.  342,  46  L.  Ed.  580. 

^=9176.  Proceedings  preliminary  to  is- 
■ne  of  bonds. 

See  13  Cent  Dig.  Coanties,  H  268-273. 

^s»178.  — —  Petition   or  assent  of   taxm 
payers  or  voters. 

See  13  Cent.'  Dig.  Counties,  S9  269-278. 

Bonds  issued  by  counties  in  Missouri  during 
years  1870  and  1871,  in  payment  of  subscrip- 
tions to  the  stock  of  railroad  companies,  without 
a  vote  of  the  people,  are  valid  if  the  subscrip- 
tion was  made  under  authority  granted  before 
the  adoption  of  the  constitution  of  1865,  which 
did  not  require  such  a  vote  to  be  taken. — Dallas 


This  Digest  is  compiled  on  the  Key-Nnmber  System.   For  explanation*  see  page  ilL 


«=>178 


COUNTIES,  IV 


[8ap.CtDlg. 


tu\ 


County  in  the  State  of  Miasonii  t.  McKenzie, 
110  U.  S.  686,  4  S.  Ct.  184,  28  L.  Ed.  285. 

Under  Gen.  St.  Mo.  1866,  a  63, 1 17,  an  issue 
of  bonds  in  aid  of  a  railroad  pursuant  to  a  vote 
wherein  merely  the  route  of  the  railroad  is  des- 
ignated is  valid,  the  county  authorities  having 
the  right  to  select  the  particular  corporation  to 
be  the  recipient  of  the  subscription. — Knoi^ 
County  V.  Ninth  Nat.  Bank,  147  U.  S.  91,  13 
S.  Ct.  267,  37  Li.  Ed.  93,  affirming  judgment 
(C.  C.)  Ninth  Nat.  Bank  v.  Knox  County,  37 
F.  75. 

A  notice  of  hearing  before  the  county  judge 
upon  an  application  to  issue  railroad  aid  bonds 
need  not  specify  the  place  of  hearing;  the 
judge's  usual  place  of  transacting  business  be- 
ing understood  if  no  other  is  named. — Town  of 
Andes  v.  Ely,  158  U.  S.  312,  15  S.  Ct.  954,  39 
li.  Ed.  996. 

^=s»179.  ConditioiLB  precedent  to  issue  oX 
bonds. 

See  18  Cent  Dig.  Counties,  I  274. 


— *  In  sener  aL 

Bonds  of  Pima  county,  Ariz.,  issued  in  lit- 
eral compliance  with  the  Arizona  act  of  Feb- 
ruary 21,  1883,  in  exchange  for  bonds  of  the 
Arizona  Karrow  Gauge  Railroad  Company,  are 
not  excluded  from  the  provision  of  the  act  of 
congress  of  June  6,  1896  (29  Stat.  262  c.  339), 
authorizing  the  refunding  of  aU  bonus  which 
**had  been  sold  or  exchanged  in  good  faith  in 
compliance  with  the  terms  of  the  act  of  the  leg- 
islature by  which  they  were  authorized,*'  be- 
cause subsequent  to  their  issue  the  original 
holders  of  such  bonds  failed  to  complete  the 
railroad  and  the  county  received  no  benefit 
therefrom,  as  the  territorial  act  did  not  make 
the  completion  of  the  road  a  condition  preced- 
ent to  the  issuance  of  the  bonds  or  make  their 
validity  dependent  upon  the  subsequent  conduct 
of  the  railroad  company.— Murphy  v.  Utter,  22 
S.  Ct.  776.  186  U.  S.  95,  46  L.  Ed.  1070. 

A  presumption,  though  not  a  conclusive 
one,  that  there  has  been  a  compliance  with 
the  condition  precedent  to  the  issuance  of  coun- 
ty bonds  in  payment  of  a  subscription  to  the 
capital  stock  of  a  railway  company,  that  the 
county  should  first  be  exonerated  from  a  prior 
subscription  to  the  stock  of  another  railroad 
company,  arises  from  the  mere  fact  of  subscrip- 
tion and  issuance  by  the  officer  charged  with 
the  duty  of  issuing  the  bonds  upon  the  perform- 
ance of  the  condition  precedent. — Quinlan  v. 
Green  County,  27  S.  Ct.  506,  205  U.  S.  410, 
51  L.  Ed.  860. 

A  condition  imposed  by  a  vote  authorizing 
a  county  bond  issue  in  aid  of  railroads,  that 
they  shall  not  be  issued  until  the  county  shall 
be  exonerated  from  a  prior  subscription  to 
another  railway  company,  is  a  condition  preced- 
ent to  the  lawful  issue  of  the  bonds.  Judg- 
ment Quinlan  v.  Green  County,  Ky.,  157  F. 
33,  84  C.  C.  A.  537,  19  L.  R.  A.  (N.  S.)  849, 
modified.— Green  County,  Ky.,  v.  Quinlan,  29 
S.  Ct.  162.  211  U.  S.  582,  53  L.  Ed.  335. 

Provisions  in  a  vote  authorizing  a  coun- 
ty bond  issue  in  payment  of  a  subscription  for 
railroad  stock,  on  condition  that  the  railroad 
construct  through  the  county  and  within  a  mile 
of  a  named  town  and  expend  the  amount  sub- 
scribed within  the  county,  did  not  impose  a 
condition  on  the  lawful  issue  of  the  bonds  or 
on  the  obligation  of  county  thereon,  where 
the  vote  makes  exoneration  from'  a  prior  sub- 
scription to  stock  of  another  railroad  com- 
pany a  condition  precedent  to  the  issue  of  the 
bonds. — Id. 


— »  ProTision  for  payment. 

See  18  Cent  Dig.  Counties,  9  274. 

It  is  the  law  of  Texas,  as  settled  by  the 
decisions  of  its  supreme  court,  that  the  provi- 
sion of  the  state  constitution  (article  11,  i  7) 


that  "no  debt  for  any  purpose  shall  ever  be  in* 
curred  in  an^  manner  by  «anv  city  or  county 
unless  provision  is  made  at  the  time  of  creat- 
ing the  same  for  levying  and  collecting  a  suffi- 
cient tax  to  pay  the  interest  thereon  and  to  pro- 
vide at  least  two  per  cent,  as  a  sinking  fund*' 
is  complied  with  as  to  bonds  issued  by  a  coun- 
ty in  payment  for  bridges  built  therein  as  au- 
thorized by  the  act  of  the  legislature  (Laws 
1887,  c.  141)  by  the  provisions  of  the  act  it- 
self, which  imposes  the  duty  on  the  county  au- 
thorities of  levying  and  collecting  an  annual 
tax  sufficient  to  pay  the  interest  on  such  bonds, 
and  to  create  a  sinking  fund  of  not  less  than 
4  per  cent,  of  the  full  sum  for  which  bonds 
have  been  issued;  and  that  the*actual  levy  by 
the  county  of  the  required  tax  at  the  time  a 
contract  for  a  bridge,  to  be  paid  for  in  bonds, 
is  entered  into,  is  not  essential  to  the  validly 
of  the  bonds.  Judgment,  81  F.  742,  26  C.  C. 
A.  589,  reversed.— Wade  v.  Travis  County,  Tex, 
19  S.  Ct.  715,  174  U.  S.  499.  43  L.  Ed.  1060. 

^=:»1&2«  Sale    or    otbev  -dlspositiom    of 
bonds  by  eomity. 

See  13  Cent.  Dig.  Counties,  |  28S. 

Where  the  law  authorizing  an  issue  of  ooaa- 
ty  bonds  in  aid  of  a  railroad  requires  that  the 
railroad  shall  not  sell  the  bonds  for  less  than 

Sar,  the  fact  that  the  railroad  does  so  sell  them 
oes  not  affect  the  right  of  their  holder  to  re- 
cover principal  and  interest  at  par. — Richardson 
▼.  Lawrence  County,  154  U.  S.  536,  14  S.  Ct. 
1157,  17  L.  Ed.  558. 

^s»183*  issiuuLOo,  requiaiteflt  and  Talid* 
Hj  of  bonds. 

Bee  13  Cent.  Dig.  Counties,  H  S75-28U  283.  284. 

Bonds  to  the  amount  of  $40,000  were  issned 
by  the  county  of  Otoe,  in  the  state  (then  ter- 
ritory) of  Nebraska,  to  a  railroad  company* 
as  a  donation  to  the  comj^any  to  aid  in  the 
construction  of  a  railroad  m  Fremont  county, 
Iowa,  to  secure  to  said  Otoe  county  an  eastern 
railroad  connection.  Held  that,  notwithstand- 
ing any  defects  or  irregularities  in  the  voting 
upon  or  issuing  said  bonds,  they  were  validat- 
ed by  Act  Neb.  Feb.  15,  1869  (Laws  1809,  p. 
200),  and  another  act  of  the  same  date  (Laws 
1869,  p.  92),  section  8  of  which  provided  that 
the  bonds  theretofore  issued  in  aid  of  any  rail- 
road should  be  legal  and  valid,  notwithstand- 
ing any  defect  or  irregularity  in  the  submis- 
sion of  the  question  to  vote,  or  in  taking  the 
vote,  or  in  the  execution  of  the  bonds,  and 
notwithstanding  the  same  may  not  have  been 
voted  on,  executed,  or  issued  in  conformity 
with  law.— Otoe  County  v.  Baldwin,  111  U.  S. 
1,  4  S.  Ct.  265.  28  L.  Ed.  331. 

The  fact  that  coun^  bonds  have  been  duly 
registered,  and  A  certificate  indorsed  on  them 
stating  that  they  are  issued  according  to  law, 
does  not  preclude  the  county  from  asserting 
their  invalidity,  the  provision  ofl  law  requiring 
registration  and  a  certificate  thereof  not  hav- 
ing declared  the  effect  thereof  to  be  conclu- 
sive as  to  the  validity  of  the  bonds.— Dixon 
County  in  State  of  Nebraska  v.  Field,  111  U.  S. 
83,  4  S.  Ct  315,  28  L.  Ed.  360. 

Under  Acts  Tenn.  1867-68,  c.  6,  f  1,  which 
authorizes  a  subscription  on  behalf  of  a  county 
to  the  stock  of  a  railroad  b^  the  county  court, 
but  requires  that  a  majority  of  the  justices 
in  commission  when  the  subscription  is  made 
shall  be  present,  and  that  a  majority  of  those 
present  shall  concur  therein,  a  subscriptioq 
which  was  invalid  when  made  is  not  ratified  by 
the  levy  of  a  tax  to  pay  the  bonds  issued  in 
payment  of  the  subscription,  where  a  ma- 
jority of  the  justices  in  commission  were  not 
present  when  the  tax  was  levied.— Norton  ▼. 
Shelby  County,  118  U.  S.  425,  6  S.  Ct.  1121, 
30  L.  Ed.  178. 

By  Const.  Colo.  art.  11,  §  6,  the  amount  of 
indebtedness  which  a  county  can  incur  depends 
on  the  amount  of  the  assessed  valuation  of 
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the  county.  Act  r«b.  21,  1881,  authorized  th^ 
issue  of  bonds,  and  required  only  that  they 
"shall  not  exceed  the  sum  of  the  county  in- 
debtedness'* at  the  date  of  notice  of  election 
held  to  decide  the  question  of  such  issue,  such 
*8um  to  be  ascertained  by  the  county  commis- 
sioners. There  was  a  recital  in  the  bonds,  each 
of  which  showed  the  total  amount  of  issue,  that 
they  were  "under,  and  by  virtue  of,  and  in 
full  compliance  with,"  the  statute,  and  that 
"all  the  provisions  and  requirements  of  said 
act  have  Been  fully  complied  with  by  the  prop- 
er officers,'*  etc.,  but  they  contained  no  reference 
to  the  constitutional  provision.  Held,  that  the 
county  was  not  estopped  to  make  the  defense 
that  the  indebtedness  lor  which  the  bonds  were 
issued  was  incurred  after  the  constitutional 
limit  had  been  reached. — Lake  County  v.  Gra- 
ham. 130  U.  S.  674,  9  S.  Ct.  654,  32  L.  Ed. 
1066. 

It  is  immaterial  that  bonds  issued  in  pur- 
suance of  Act  Kan.  Feb.  29,  1868,  giviDg  au- 
thority to  borrow  money  to  erect  county  build- 
ingrs,  recite  that  the  purpose  of  their  issue  is 
to  erect  county  buildings,  instead  of  reciting 
that  it  is  to  borrow  money  for  their  erection, 
where  the  bonds  refer  to  the  act,  and  recite 
that  they  are  issued  in  pursuance  thereoif.— > 
Board  of  Com'rs  of  Comanche  County  v.  Lewis, 
133  U.  S.  198»  10  S.  Ct.  286,  33  L.  Ed.  604, 
affirming  judgment  (C.  C.)  Lewis  v.  Comanche, 
35  F.  343. 

A  county  voted  a  subscription  to  the  stock 
of  a  railroad,  to  be  paid  in  county  bonds  pro- 
vided the  railroad  shops  were  located  at  D. 
This  condition  was  never  fulfilled,  but  the  bonds 
were  issued  and  delivered,  after  being  register- 
ed, and  a  certificate  of  registration  indorsed 
upon  them.  The  bonds  recited  that  they  were 
issued  in  accordance  with  the  act  permitting 
counties  to  subscribe  to  the  stock  of  this  rail- 
road (Act  Feb.  14,  1857),  but  did  not  recite 
that  they  were  issued  in  accordance  with  an- 
other act,  providing  that  bonds  voted  as  sub- 
scriptions to  be  issued  on  a  condition  precedent 
are  not  valid  until  the  condition  shall  have 
beeo  performed  (Act  April  16,  1869).  Held, 
that  the  recitals  in  the  bond  did  not  estop  the 
county  from  denying  the  validity  of  the  bonds 
because  the  condition  precedent  to  their  issue 
was  not  performed. — Citissens'  Savings  &  Loan 
Asa'n  V.  Perry  County,  156  U.  S.  692,  15  S.  Ct. 
547,  39  L.  Ed.  585. 


184.   Constraotion  and  operation. 

Soe  13  Cent  Dig.  Counties,  S9  282,  285-288. 

A  county  subscribed  to  the  stock  of  the  G^ 
H.  &  £.  and  the  V.  &  O.  Railroad  Companies, 
pursuant  to  Const.  Miss.  1869.  art.  12,  $  14, 
which  authorizes  such  subscriptions  when  **two- 
thirds  of  the  qualified  voters  •  ♦  •  shall  as- 
sent thereto."  At  the  time  the  vote  was  taken 
there  was  no  such  corporation  as  the  V.  & 
G.  H.  Co.,  but  a  railroad  was  then  projected 
from  G.,  a  terminus  of  the  G.,  H.  &  E.  R.  Co., 
to  v.,  and  it  was  afterwards  incorporated  as 
the  v.,  T.  V.  &  G.  R.  Co.  The  G.,  H.  &  E.  R. 
Co.  was  thereafter  authorized  to  extend  its 
road  from  G.  to  V.,  over  the  proposed  route  of 
the  v.,  T.  V.  &  G.  R.  Co.,  the  consoUdation  of 
the  two  companies  was  provided  for,  and  the 
county  was  authorized  to  issue  to  tne  con- 
solidated company  bonds  in  payment  of  the  sub- 
scription voted  to  the  V.  &  G.  Company,  and 
the  benefit  of  such  subscription  was  confirmed 
to  the  consolidated  company.  Held,  that  the 
bonds  so  issued  were  valid.— Grenada  County 
Sup'rs  V.  Brown.  112  U.  S.  261,  5  S.  Ct.  125. 
28  L.  Ed.  704. 

The  bonds  were,  by  the  act,  to  be  registered, 
but  this  could  not  lawfully  be  done  until  after 
completion  of  the  road  near  to  or  in  the  county, 
and  the  running  of  cars  thereon;  and,  after 
the    subscription   creating   the    debt   had    been 


voted  for  by  a  majority  of  the  legal  voters  when 
the  road  was  so  completed,  the  presiding  judge 
of  the  county  was  required  to  certify  tnat  all 
the  preliminary  conditions  required  by* the  act 
to  authorize  registration  had  been  complied 
with,  and  also  as  to  the  date  and  amount  of  the 
bonds,  under  what  law  issued,  etc.  Held,  that 
the  certificate  required  did  not  relate  to  the 
conditions  prescribed  by  the  vote  of  the  county, 
and  that  the  certificate  and  registry  were  not 
conclusive  upon  the  county  that  such  condi- 
tions had  been  complied  with.-^erman  Sav. 
Bank  v.  Franklin  County,  128  U.  S.  526,  9 
S.  Ct  159,  32  L.  Ed.  519. 

Const.  Mo.  (adopted  July  4,  1865)  art.  11, 
I  14.  provided  that  the  legislature  should  not 
authorize  any  county  to  loan  its  credit  in  aid 
of  any  corporation  unless  two-thirds  of  the 
qualified  voters  should  assent,  and  a  general 
law  to  carry  out  this  provision  was  enacted. 
Prior  to  the  adoption  of  the  constitution  a  special 
act  had  authorized  county  courts  to  loan  the 
credit  of  counties  in  aid  of  a  certain  railroad 
without  the  assent  of  the  voters,  and  in  1867 
the  state  supreme  court  decided  in  State  v. 
Macon  County  Court,  41  Mo.  453,  that  this 
prior  act  was  not  repealed  by  the  constitution. 
Before  this  decision,  the  question  being  a  doubt- 
ful one,  a  county  court  had  ordered  an  election, 
and  issued  bonds  in  aid  of  a  railroad  pursu- 
ant to  a  two-thirds  vote  of  the  people  assenting 
thereto,  but  the  bonds  bore  on  their  face  a 
recital  that  they  were  issued  under  authority  of 
the  special  act.  Held,  that  the  bondholder  had 
a  right  to  treat  the  bonds  as  if  issued  under 
authority  of  the  general  act,  and  was  entitled 
to  all  the  remedies  given  thereby. — Knox  County 
V.  Ninth  Nat  Bank,  147  U.  S.  91,  13  S.  Ct 
267,  37  L.  Ed.  93,  affirmmg  judgment  (C.  C.) 
Ninth  Nat  Bank  v.  Knox  County,  37  F.  75. 

After  the  vote,  but  before  the  issuance  of 
the  bonds  by  the  county  court,  the  provision 
in  the  state  constitution  of  1870,  forbidding  all 
municipal  subscriptions  to  railroad  corporations, 
except  "where  the  same  have  been  authorized, 
under  existing  laws,*'  went  into  operation. 
Held,  that  the  county  ofllcers  having  violated 
their  duty  in  issuing  bonds  when  the  condi- 
tion as  to  location  of  certain  shops  had  not  been 
complied  with,  the  issuance  of  the  bonds  had 
not  been  authorized,  so  as  to  bring  t^em  with- 
in the  exception  to  the  constitutional  prohiJai- 
tion;  that  the  bonds  were  therefore  invalid 
when  issued. — Citizens'*  Savings  &  Loan  Ass'n 
V.  Perry  County,  111..  156  U.  S.  692,  15  S.  Ct 
547,  39  L.  Ed.  585. 

^s»186.  Transfer  of  bonds,  or  oonpons. 

See  IS  Cent  Dig.  Counties.  IS  289-292. 

County  bonds  issued  in  excess  of  the  statu- 
tory  limit  are  not  invalid  in  the  hands  of  bona 
fide  purchasers  if  the  recitals  in  them  import  a 
valid  issue. — Dallas  County  in  the  State  of 
Missouri  v.  McKenzie,  110  U.  S.  686,  4  S.  Ct 
lU,  28  L.  Ed.  285. 

A  purchaser  of  municipal  bonds  is  bound 
to  ascertain  whether  the  municipality  has  pow- 
er to  issue  them,  and  an  utter  want  of  such 
power  is  not  cured  by  any  recitals  in  the  bonds. 
^Dixon  County  in  State  of  Nebraska  v.  Field, 
111  IT.  S.  83,  4  S.  Ct.  315,  28  L.  Ed.  360. 

Bonda  issued  in  excess  of  the  amount  al- 
lowed by  law  are  void  in  the  hands  of  bona 
fide  purchasers.— Daviess  County  v.  Dickinson, 
117  U.  S.  657,  6  S.  Ct.  897,  29  L.  Ed.  1026. 

When  irregular  county  bonds  are  made  valid 
by  coming  into  the  hands  of  a  bona  fide  holder 
without  notice,  they  remain  valid  when  subse- 
quently passing  into  the  hands  of  a  holder  with 
notice.— Scotland  County  v.  Hill,  132  U.  S.  107, 
10  S.  Ct.  26,  33  L.  Ed.  261. 

County  conmissioners  issued  bridge  bonds 
under  Act  Kan.  1872,  authorizing  counties  to 
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issue  bonds  for  the  pnrpose  of  building  bridges, 
and  prescribing  the  proceedings,  including  there- 
in, as  essential,  a  vote  of  the  people.  The  bonds 
recited 'that  they  were  issued  in  accordance  with 
the  act,  and  in  accordance  with  the  vote  of  a 
majority  of  the  qualified  electors.  They  were 
indorsed  with  the  oflScial  certificate  of  the  au- 
ditor of  the  state  that  they  had  been  legally 
issued,  that  the  signatures  were  genuine,  and 
that  the  bonds  had  been  registered  according  to 
law.  Held,  that  the  recitals  were  sufficient  to 
validate  them  in  the  hands  of  a  bona  fide  hold- 
er, it  not  being  necessary  that  they  should  spec- 
ify the  particular  bridge  for  the  building  of 
which  they  were  issued. — Board  of  Com'rs  of 
Comanche  County  v.  Lewis,  133  U.  S.  198,  10 
S.  Ct  286,  33  li.  Ed.  604,  affirming  (C.  O.) 
Lewis  V.  Comanche,  35  F.  343. 

Certain  county  bonds  issued  under  Act 
Colo.  Feb.  21,  1881,  recited  that  all  the  require- 
ments of  the  act  had  been  fully  complied  with, 
that  the  issue  was  authorized  by  the  vote  of  a 
majority  of  the  qualified  electors  voting  at  a 
general  election,  and  that  the  whole  amount  of 
the  issue  did  not  exceed  the  limit  of  indebtedness 
prescribed  by  the  constitution.  The  bonds  them- 
selves afforded  no  data  from  which  the  total 
amount  of  the  issue  was  ascertainable.  Held 
that,  as  against  a  bona  fide  holder,  the  county 
was  estopped  by  the  recitals  from  questioning 
the  validity  of  the  bonds  on  the  ground  that  the 
percentage  of  indebtedness  allowed  by  the  con- 
stitution was  exceeded.— Board  of  Com'rs  of 
Chaffee  County  v.  Potter,  142  U.  S.  355,  12  S. 
Ct.  216,  35  L.  Ed.  1040,  affirming  judgment  (C. 
C.)  Potter  V.  Chaffee  County  Com'rs,  33  Fed. 
614. 

A  recital  on  the  face  of  county  bonds  that 
they  are  "issued  under  and  pursuant  to  order 
of  the  county  court  *  •  •  for  subscription 
to  the  stock  of  the  M.  &  M.  R.  R.  Co.,  as  au- 
thorized by  an  act    *    ♦    ♦    entitled  *An  act  to 

*J^i?^K^^*'®  ^®  ^-  *  ^^-  ^  ^-  Co.,'  approved 
Feb.  20,  1865,"  although  it  may  estop  the  coun- 
ty in  favor  of  the  bondholder,  is  not  conclusive 
m  favor  of  the  county,  and  the  bondholder  may 
introduce  evidence  to  prove  that  the  bonds  were 
issued  under  authority  of  another  statute.— 
Knox  County  v.  Ninth  Nat.  Bank,  147  U.  S. 
Ill,  13  S.'Ct.  267,  37  L.  Ed.  93,  affirming  judg- 
ment (C.  C.)  Ninth  Nat.  Bank  ¥.  Knox  Coun- 
ty, 37  F.  75. 

Const.  Colo.  art.  11,  §  6.  forbids  a  county, 
under  any  circumstances,  to  issue  bonds  beyond 
a  certain  amount,  and  limits  the  right  to  Lssue 
bonds,  without  a  previous  vote  of  the  qualified 
electors  of  the  county,  to  half  such  amount. 
Gen.  Laws  1877,  p.  218,  §  30,  provides  that  the 
board  of  county  commissioners  of  each  county 
shall  make  out  semiannual  statements  showing 
the  debt  owed  by  the  county,  payments  thereon, 
and  rate  of  interest,  and  shall  cause  such  state- 
ments to  be  entered  on  their  records,  open  to  the 
inspection  of  the  public  at  all  times.  Lake  coun- 
ty, being  already  indebted  beyond  the  constitu- 
tional limit,  issued  bonds  containing  a  recital 
that  the  issue  was  by  virtue  of  a  vote  of  the 
qualified  voters  of  the  county,  in  compliance 
with  the  general  statute.  Held,  that  a  pur- 
chaser of  the  bonds  for  value,  and  before  ma- 
turity, was  charged  with  the  duty  of  examining 
the  county  record  of  indebtedness  in  order  to  as- 
certain whether  the  bonds  were  lawfully  issued. — 
Sutliff  V.  I^ke  County  Com'rs,  147  U.  S.  230, 
13  S.  Ct.  318,  37  L.  Ed.  145. 

When  county  bonds  have  passed  into  the 
hands  of  bona  fide  purchasers,  the  decision  of 
the  county  board  that  the  result  of  the  prelimi- 
nary election  authorized  their  issue  cannot  be 
questioned,  and  the  bonds  will  be  valid  notwith- 
standing irregularities  as  to  such  election. — Citi- 
zens' Savings  &  Loan  Ass'n  v.  Perry  County, 
156  U.  S.  692,  15  S.  Ct.  547,  39  L.  Ed.  585. 


i 


^=»l  88.  Aotlons  on  Bonds  o*  coupons. 

See  13  Cent.  Dig.  Counties,  $9  296-299. 

St  Nev.  1877,  p.  46,  provided  that  certain 
overdue  coupons  of  Lincoln  county  should  be 
registered  and  paid  b^  the  treasurer,  as  money 
came  into  his  possession  applicable  thereto,^  in 
the  order  of  their  registry ;  and  coupons,  having 
been  presented  and  payment  refused  as  the  in- 
terest fund  was  exhausted,  were  accordingb' 
registered  by  the  treasurer.  Held,  that  the 
statute  of  limitations  does  not  begin  to  run 
against  such  coupons  until  money  is  received  by 
the  treasurer  which  is  applicable  to  their  pay- 
ment.— ^Lincoln  County  v.  Luning.  133  U-  S. 
529,  IX)  S,  Ct.  363,  33  L.  Ed.  766. 

In  a  suit  on  county  bonds  in  aid  of  a  rail- 
road, where  the  question  is  under  which  of  two 
statutes  they  were  issued,  their  validity  being 
admitted,  it  is  unnecessary  to  prove  every  sepa- 
rate step  which  otherwise  might  be  required  in 
order  to  show  the  legality  of  the  issue  under  the 
statute  for  which  the  plaintiff  contends.  Any 
statement  on  the  records  of  the  county  may  be 
competent  evidence,  and  from  all  the  facts  and 
circumstances  it  is  to  be  determined  under 
which  statute  the  county  proceeded.— Knox 
County  V.  Ninth  Nat.  Bank,  i47  U.  S.  91,  13 
S.  Ct.  267,  37  L.  Ed.  93,  affirming  judgment 
C.  C.)  Ninth  Nat.  Bank  v.  Knox  County,  37 
.  75. 

In  a  suit  on  county  bonds  in  aid  of  a  rail- 
road, where  the  question  involved  is  under 
which  of  two  statutes  the  bonds  were  issued,  the 
whole  conduct  of  the  county,  both  before,  at 
the  time  of,  and  after  the  issue  of  the  bonds, 
may  be  shown  to  aid  in  determining  the  ques- 
tion, and  the  bondholder  may  offer  in  evidence 
tax  levies  for  several  years  after  the  issue  of 
the  bonds,  entries  on  the  bond  register  of  the 
county,  and  a  financial  statement  of  the  county, 
published  by  the  direction  of  the  county  court 
-Id. 

The  question  whether  certain  county  bonds 
in  aid  of  a  railroad  were  issued  under  authority 
of  Acts  Mo.  1865,  p.  86,  §  13,  and  therefore 
payable  only  by  levy  of  the  tax  thereby  au- 
thorized to  a  limited  amount  each  year,  or  un- 
der Gen.  St.  Mo.  1866,  c.  63,  §  17,  in  which  case 
they  would  be  payable  without  restriction  as 
they  fall  due,  is  properly  determinable  in  a  suit 
on  the  bonds,  and  one  to  be  finally  settled  by  the 
judgment  therein. — Id. 

The  omission  from  county  bonds  purporting 
to  be  issued  under  the  authority  of  Act  Ky. 
March  18,  1878,  p.  554,  c.  483,  of  the  stipula- 
tion respecting  the  remedies  for  collection  which 
was  required  to  appear  on  their  face  by  the 
amending  act  (Act  Feb.  27,  1882,  p.  558,  c. 
306),  coupled  with  their  failure  to  contain  any 
reference  to  the  later  statute,  deprives  the  hold- 
er of  the  extraordinary  remedies  for  collection 
not  provided  for  by  the  original,  and  only  grant- 
ed in  the  amendatory,  act.  Judgment,  Camp- 
bellsville  Lumber  Co.  v.  Hubbert.  112  F.  7ia 
50  C.  C.  A.  435,  affir  ned.— Hubbert  v.  Camp- 
bellsville  Lumber  Co.,  24  S.  Ct.  28,  191  U.  S. 
70,  48  L.  Ed.  101. 

^=:>180.   Taxation. 

See  13  Cent  Dig.  Counties,  H  300-S(M. 

®=»190.  —  In  s^neraL 

See  13  Cent.  Dig.  Coontles,  SS  303,  804. 

The  tax  of  one  half  of  1  per  cent,  author- 
ized by  the  laws  of  Missouri,  as  they  existed 
May  2,  1870,  to  be  levied  and  collected  by 
Macon  county  for  county  revenue,  was  independ- 
ent of  any  amount  that  might  be  levied  by 
the  boards  of  townships  for  township  and  bridge 
purposes. — Macon  County  v.  United  States,  10* 
S.  Ct.  491,  134  U.  S.  332,  33  L.  Ed.  914. 

Laws  Mo.  1851,.  pp.  483,  486,  authorizing 
counties  to  subscribe  to ,  the  stock  of  a  certain 
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railroad,  provide  that  the  county  may  issue 
bonds  "to  raise  funds  to  pay  the  stock  thus  sub- 
scribed, and  to  take  proper  steps  to  protect  the 
interest  and  credit  of  the  county."  Held,  that 
this  confers  authority  to  levy  a  tax  sufBeient 
to  pay  the  interest  on  such  bonds,  though  the 
general  laws  restrict  the  tax  rate  "for  county 
purposes"  to  one-half  of  1  per  cent— Scotland 
Counly  Court  v.  United  States.  140  U.  S.  41. 11 
Sup.  Ct.  697.  35  L.  Ed.  351,  affirming  judgment 
(C.  C.)  32  F.  714. 


— —  Levy    toT    seneral    oounty 
pWrposea. 

See  IS  Cent  Dig.  CounUes.  SI  SOO,  806. 

Under  Act  Ky.  Feb.  24,  1868,  amending  the 
charter  of  the  Elizabethtown  &  P.  R.  R.  Co., 
the  "county  court'*  which  is  authorized  to  levy 
a  tax  to  pay  bonds  in  aid  of  the  railway  is  the 
coanty  judge  and  the  jilstices  of  the  peace  for 
the  county,  and  not  the  county  judge  alone. — 
Meriwether  v.  Muhlenhure  Coanty  Court,.  120 
17.  S.  354,  7  S.  Ct.  563,  30  L.  Ed.  653,  revers- 
ing.  judgment  (C.  C.)  Same  v.  Muhlenburg  Coun 
ty  Court,  8  F.  737. 


—  Iievy  for  special  pnzposee. 

See  IS  Cent  Dig.  Counties,  §S  300-802. 

Act  La.  1869,  requiring  the  court,  when 
rendering  a  judgment  against  a  parish,  to  order 
a  levy  of  a  tax  sufficient  to  pay  it,  is  impliedly 
repealed  by  Act  La.  1872.  limiting  the  power 
of  taxation  of  the  police  jury  of  the  parish. — 
State  of  Louisiana  v.  Police  Jury  of  Jefferson, 
116  U.  S.  135,  6  S.  Ot  332,  29  L.  Ed.  688. 

The  provisions  of  the  Kentucky  act  of  Feb- 
ruary 24,  1868,  amending  the  charter  of  the 
Elizabethtown  &  Paducah  Railroad  Company, 
and,  among  other  things,  requirinpr  the  county 
court,  in  case  of  a  county  subscription  to  the 
capital  stock  of  the  company,  to  levy  taxes  to 
m^et  such  subscription,  are  man'datory,  and 
leave  no  discretion  to  be  exercised  by  the  court. 
— Meriwether  v.  Muhlenburg  County  Court,  120 
U.  S.  354,  7  S.  Ct.  563,  30  L.  Ed.  653,  affirm- 
ing judgment  -(C.  C.)  Same  v.  Judge  of  Muhlen- 
burg County  Court,  8  F.  737. 

Though  a  judgment  has  been  obtained  on 
coupons  of  county  bonds  issued  under  section  13 
of  the  Missouri  act  of  February  20,  1865,  in- 
corporating the  Missouri  &  Mississippi  Railroad, 
which  provided  that  the  amount  of  the  special 
tax  to  be  levied  in  any  one  year  for  their  pay- 
ment should  :iot  exceed  one-twentieth  of  1  per 
cent.,  mandamus  will  not  lie  to  compel  the  levy 
of  a  higher  special  tax  to  pay  such  judgment, 
as  the  holders  of  such  bonds  are  chargeable  with 
notice  of  the  provisions  of  the  statute  under 
which  they  are  issued.— United  States  v.  Countv 
Court  of  Macon  County,  144  U.  S.  568,  12  S. 
Ct.  921.  36  L.  Ed.  544,  affirming  judgment  (C. 
C.)  35  F.  483. 


— —  Aasessment. 

See  13  Cent.  Dig.  Counties,  §  806. 

The  levy  of  a  tax  for  county  purposes  on 
personal  property  on  an  Indian  reservation  out- 
side the  county,  but  to  which  it  is  attached  for 
that  purpose,  is  not  invalid  on  the  ground  that 
the  persons  taxed  receive  no  benefit  from  the  ex- 
penditure of  the  money.— Thomas  v.  Gay,  18  S. 
Ct.  340,  169  U.  S.  264,  42  L.  Ed.  740;  Wagoner 
V.  Evans,  18  S.  Ct  730,  170  U.  S.  588^  42  L. 
Bd.  1154. 

^s»194.  — ^  Oolleetion. 

See  18  Cent.  Dig.  Counties,  |  80€. 

Where  a  creditor  of  a  county  has  recovered 
judgment  on  which  execution  has  been  returned 
nulla  bona,  and  the  countv  court,  in  obedience 
to  a  maadamus  issued  by  the  United  States  cir- 
cuit court,  has  levied  a  tax  to  pay  the  judgment, 
but  such,  is  the  hostility  of  the  people  that  no 


fit  and  proper  penson  can  be  found  to  perform 
the  office  of  tax  collector,  the  failure  of  the  rem- 
edy at  law  to  produce  the  money  is  not  such  in- 
adequacy as  will  justify  a  court  of  equity  in  ex- 
ercising the  powers  of  taxation  in  entertaining 
a  bill  against  a  number  ^f  the  taxpayers  and  in 
appointing  a  receiver  to  collect  the  tax:.— 
Thompson  v.  Allen  Coanty,  115  U.  S.  550,  6 
S.  Ct  140,  29  L.  Ed.  472. 

V.  OIiAIMS  AGAINST  COUNTY. 

Jurisdiction  of  federal  courts  to  enforce,   see 
Courts,  ^s>262. 

^=s»197.  Nature  of  olaims  reqaired  to  be 
presented. 

See  IS  Cent  Dig.  Counties,  18  S09-S11. 

Gen.  St  Nev.  }§  1950.  1964-1966,  provid- 
ing that  no  demands  against  a  county  shall  be 
paid,  and  that  no  suit  shall  be  brought  thereon, 
until  the  same  have  been  presented  to  the  coun- 
ty commissioners  and  the  auditor  for  allowance 
and  approval,  apply  only  to  unliquidated  de- 
mands, and  not  to  bonds  and  coupons.*— Lincoln 
County  V.  Luaing,  10  S.  Ct  S63,  133  U.  S. 
529,  S3  L.  Ed.  766. 

VI.   ACTION8. 

Jurisdiction  of  federal  courts,  see  Courts,  ^s» 

303. 
Limitation  of  action  on  bonds,  see  Limitation 

of  Actions,  ^s»48. 
Parties  in   proceedings  to  compel  tax  levy  to 

pay  judgment,  see  Mandamus,  ^=9151. 

^s»209.   Statutory  proTisioas.' 

See  IS  Cent  Dig.  Counties,  §  838. 

The  act  of  Arkansas  of  February  27,  1879, 
repealed  all  laws  allowing  suits  against  coun- 
ties, and  provided  that  any  person  having  a 
claim  against  a  county  must  present  the  same 
to  the  county  court  for  allowance  or  rejection, 
with  the  right  of  appeal  to  either  party  from 
its  action  thereon.  Held  that,  under  this  stat- 
ute, the  allowance  or  rejection  of  a  claim  ei- 
ther has  the  force  and  effect  of  a  judgment  for 
or  against  the  county  from  which  an  appeal  will 
lie,  or  it  is  merely  a  preliminary  proceeding, 
which  may  be  carried  to  an  appellate  court, 
where  an  actual  trial  is  had;  and  in  either 
view  the  result  is  that  counties  are  in  sub- 
stance and  effect  suable  by  the  local  law,  and 
therefore  subject  to  suit  in  a  federal  court  by 
original  process. — Chicot  County  v.  Sherwood, 
148  U.  S.  529,  13  S.  Ct  695,  37  L.  Ed.  546. 

^=»211.   Coaditioas  precedeat. 

See  13  Cent  Dig.  Counties,  9§  341-343. 

#ss»213.  -^  PreseatatioB  of  olaiau 

See  13  Cent.  Dig.  Counties,  99  342,  343. 

Gen.  St  Nev.  §§  1950,  1964-1966,  providing 
that  no  demands  against  a  county  shall  be  paid, 
and  that  no  suit  G^all  be  brought  thereon,  until 
the  same  have  been  presented  to  the  county 
commissioners  and  the  auditor  for  allowance 
and  approval,  apply  only  to  unliquidated  de- 
mands, and  not  to  bonds  and  coupons. — Lincoln 
County  V.  Luning,  133  U.  S.  529,  10  S.  Ct  363. 
33  L.  Bd.  766. 

^=9216.  Tiaie  to  aae  aad  limitatioiLS. 

See  13  Cent  Dig.  Counties,  9  846. 

St  Nev.  1877,  p.  46,  provided  that  Certain 
overdue  coupons  of  Lincoln  county  should  be 
registered  and  paid  by  the  treasurer,  as  money 
came  into  his  possession  applicable  thereto,  in 
the  order  of  their  registry;  and  coupons,  hav- 
ing been  presented  and  payment  refused  as  the 
interest  fund  was  exhausted,  were  accordingly 
registered  by  the  treasurer.  Held,  that  the  stat- 
ute of  limitations  does  not  begin  to  run  against 
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such  coupons  until  money  Is  received  by  the 
treasurer  which  is  applicable  to  their  payment. 
—Lincoln  County  v.  Luning,  10  S.  Ct.  363,  133 
U.  S.  529,  33  L.  Bd.  766. 

•^=9210.  Process. 

See  13  Cent.  Dig.  Counties,  S  852. 

As  Rev.  St.  Mo.  1879,  §  3489,  authorizes  the 
service  of  the  summons,  in  an  action  against  a 
county,  on  the  clerk  o£  the  county  court,  he  is 
thereby  made  the  agent  of  the  county,  and  any 
neglect  of  his  to  communicate  the  fact  of  such 
service  to  the  county  court  will  not  affect  the 
validity  of  the  service,  or  the  judgment  obtained 
therein  by  default.— Knox  County  v.  Harshman, 
133  U.  S.  162,  10  S.  Ct.  257,  33  L.  Ed.  586. 

COUNTS. 

Separate  counts,  see  Indictment  and  Informa- 
tion, «=»126-132. 

Verdict  on  one  or  more  of  several  counts,  see 
Criminal  Law,  ^=:»878. 

Votes,  see  Elections,  ^S9241. 

.  COUNTY  BOARDS. 

See  Counties,  ^=»47. 

COUNTY  COMMISSIONERS. 

See  Counties,  ^s»47. 

COUNTY  COURTS. 

-Construction  of  bridges,  see  Bridges,  ^ss»7,  20. 

COUNTY  ROADS. 

See  Highways. 

COUNTY  SEATS. 

See  Counties,  «=8>27-37. 

Requiring  stopping  trains  at  county  seat  as  in- 
terference with  commerce,  see  Commerce,  ^=» 
58. 


COUPLERS. 

See- 
Master  and  Servant,  ^s»lll, 
Railroads,  ^ss>229,  254. 
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COUPONS. 

See — 
Commerce,  ^3»64. 
Constitutional  Law,  ^s»287. 
Interest,  ^s»17. 

COURSES  AND  DISTANCES. 

See  Boundaries. 

COURT  COMMISSIONERS. 

See  IS  Cent.  Dig.  Court  Com'rs. 
See  United  States  Conmilssioners. 

Commissioners  in  equity,  and  proceedingii  b*> 
fore  them,  see  ESquity,  ^s>401-410. 

COURTHOUSES. 

See  Oountiea,  «s>27-37. 

COURT  OF  CLAIMS. 

See  CkMirts,  «s>389,  447-170. 

COURT  RULES. 

See- 
Appeal  and  Error,  ^=9597. 
Courts,  <ds»332. 

Equity,  ^s>9^  175»  320,  858»  359,  363,  392, 
43a 


COURTS. 

Scope-Note. 

[INCLUDES  the  judicial  department  of  government;  nature  and  scope  of  Judicial 
power  in  general;  establishment,  organization,  and  conduct  of  business  of  courts; 
ministerial  officers  attached  to  them;  Jurisdiction  and  procedure  peculiar  to  particular 
courts;    and  concurrent  and  conflicting  Jurisdiction  and  comity  between  courts. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis. 

I.  Nature,  Extent,  and  Exercise  of  Jurisdiction  in  GeneraL 

«=»  3.  Jurisdiction  of  cause  of  action. 

7.  Local  or  transitory  actions. 

8.  Actions  under  laws  of  other  state. 

16.  Jurisdiction  of  property  or  other  subject-matter  involved. 

19.  Situation  of  real  property. 

21.  Mode  of  acquiring  or  exercising  jurisdiction  in  general. 
30.  Loss  or  divestiture  of  jurisdiction. 
3,7.  Waiver  of  objections. 

II.  Establishment,  Organization,  and  Procedure  in  GeneraL 

(A)  Creation  and  Constitution,  and  Court  Officers. 
43.  Powers  of  Legislature. 
62.  Transfer  or  change  of  jurisdiction. 
66.  Interpreters. 
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IL  Establishment,  Organization,  and  Procedure  in  General — Continued. 

*(B)  Tkrms,  Vacations,  Place  and  Time  of  Holding  Court,  Court- 
houses, AND  Accommodations. 
^s»66.  Extension  or  adjournment  of  terms. 

(C)  Rules  oe  Court  and  Conduct  of  Business. 

^=s>82.  Modification,    amendment,    suspension,    or    disregard    of 
rules. 

(D)  Rules  op  Decision,  Adjudications,  Opinions,  and  Records. 
^s»  88.  Previous  decisions  as  controlling  or  as  precedents. 

89.  In  general. 

90.  Decisions  of  same  court  or  co-ordinate  court 

91. Decisions  of  higher  court  or  court  of  last  resort. 

92.  Dicta. 

93.  Rules  of  property. 

96.  Decisions  of  United  States  courts  as  authority  in 

other  United  States  courts. 
97. Decisions  of  United  States  courts  as  authority  in 

state  courts. 

98.  Decisions  of  courts  of  other  countries. 

99.  Previous  decisions  in  same  case  as  law  of  the  case. 

101.  Quorum  or  number  of  judges  necessary  to  adjudication. 

109.  Syllabi. 

110.  Records. 

113.  Making  and  custody. 

114.  Entries  nunc  pro  tunc. 

116. Amendment  and  correction. 

III.  Courts  of  General  Original  Jurisdiction. 

(A)  Grounds  of  Jurisdiction  in  General. 

[No  paragraphs  or  references  in  this  Digest     But  see  13  Cent.   Dig. 
Courts,  i§  37JKJ82.] 

(B)  Courts  of  Particular  States. 

[No  paragraphs  or  references  in  this  Digest     But  see  13  Cent.  Dig. 
Courts,  H  383-40S.] 

IV.  Courts  of  Limited  or  Inferior  Jurisdiction. 

V.  Courts  of  Probate  Jurisdiction. 

^=9198.  Nature  and  scope  of  jurisdiction  in  general. 

VI.  Courts  of  Appellate  Jurisdiction. 

(A)  Grounds  of  Jurisdiction  in  General. 

[No  paragraphs  or  references  in  this  Digest     But  see  13  Cent.  Dig. 
Courts,  §§  487-498.] 

(B)  Courts  of  Particular  States. 

INo  paragraphs   or  references  in  this  Digest     But  see  13  Cent.  Dig. 
Courts,  §§  499-791.] 

VII.  United  States  Courts. 

(A)  Jurisdiction  and  Powers  in  General. 

256.  Constitutional  and  statutory  provisions. 

257.  Scope  and  extent  of  judicial  power  of  United  States. 

258.  Power  of  Congress  to  create  courts  and  confer  jurisdic- 
tion. 

269.  Powers  of  state  Legislatures  as  to  United  States  courts. 
260.  Jurisdiction  conferred  on  United  States  courts  in  general. 

262.  Equity  jurisdiction. 

263.  Jurisdiction  of  entire  controversy. 

264.  Ancillary  and  incidental  jurisdiction. 

266.  Issuance  of  prerogative  writs. 

267.  District  in  which  suit  must  be  brought. 
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VII.  United  States  Courts — Continued. 

(A)  Jurisdiction  and  Powers  in  General — Continued. 

^=»269.  Local  actions. 

270.  District  of  which  defendant  is  inhabitant. 

272.  Actions  between  citizens  of  different  states. 

273.  Coplaintiffs  or  codefendants  inhabitants  of  differ- 
ent districts. 

274.  Actions  by  or  against  corporations. 

276.  Waiver  of  objections. 

280.  Determination  of  questions  of  jurisdiction. 

(B)  Jurisdiction  Dependent  on  Nature  of  Subject-Matter. 

«=»281.  Cases  in  law  and  equity  in  general. 

282.  Cases  arising  under  Constitution  of  United  States. 

283.  Cases  arising  under  laws  of  United  States. 

284.  In  general. 

285.  Laws  relating  to  public  lands  in  general. 

286.  Laws  relating  to  mines  and  mining  rights. 

287.  Laws  relating  to  water  courses  and  water  rights. 

288.  Laws  relating  to  navigable  waters. 

289.  Laws  relating  to  commerce. 

290. Patent  laws. 

291.  Copyright  laws. 

292.  Laws  relating  to  trade-marks. 

293.  Actions  by  or  against  United  States  corporations 

in  general. 

294.  Actions  by  or  against  national  banks  or  receivers 

thereof. 

295.  Actions  by  or  against  receivers  appointed  by  Unit- 
ed States  courts. 

297.  Revenue  laws. 

298.  Cases  arising  under  treaties. 

299.  Allegations  in  pleadings. 

(C)  Jurisdiction  Dependent  on  Citizenship,  Residence,  or  Char- 

acter OF  Parties. 
^=s>301.  Cases  affecting  ambassadors,  other  public  ministers,  or 
consuls. 

302.  Controversies  to  which  United  States  is  a  party. 

303.  Suits  against  states. 

304.  Controversies  between  states. 

305.  Controversies  between  a  state  and  citizens  of  another 

state. 

306.  Controversies  between  citizens  of  different  states. 

307.  In  general. 

308.  Coplaintiflfs  and  codefendants. 

309.  Nominal  or  formal  parties. 

310.  Necessary  and  unnecessary  parties. 

311.  Representative  or  fiduciary  cap^acity, 

312.  Assignees. 

313.  Interveners  and  substituted  parties. 

314.  Corporations. 

315.  Unincorporated  associations  and  partnerships. 

316.  Improper  or  collusive  making  or  joinder  of  parties. 

317.  Rearrangement  of  parties. 

319.  Change  of  citizenship  pending  suit. 

321.  Controversies  between  a  state  or  citizens  thereof  and  for- 

eign states,  citizens,  or  subjects. 

322.  Allegations  in  pleadings. 

323.  Evidence. 

324.  Objections,  how  and  when  taken  or  made, 
825.  Waiver  of  objection. 
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VII.  United  States  Courts— Continued. 

(D)  Jurisdiction  Dependent  on  Amount  or  Vai,ue  in  Controversy* 
^=»326.  Cases  subject  to  pecuniary  limitation. 

328.  Matter  in  dispute  and  amount  or  value  claimed  or  in- 

volved. 

329.  Allegations  and  prayers  in  pleadings. 

330.  Evidence. 

(E)  Procedure,  and  Adoption  oi^  Practice  oi?  State  Courts. 

^=s>331.  Statutory   provisions   regulating  procedure. 

332.  Rules  of  court. 

333.  Conformity  to  state  practice  in  general. 

334.  Civil  causes  in  general. 

335.  Exclusion,  of  equity  causes. 

337.  Exclusion  of  criminal  causes. 

338.  Jurisdiction  of  courts.  v 

339.  Procedure  adopted  in  general. 

340.  Effect  of  United  States  statutes  regulating  proce- 
dure. 

342.  Forms  of  action. 

344.  Process. 

345.  Appearance. 

346.  Attachment  and  garnishment. 

347.  Pleading. 

349.  Witnesses. 

350.  Depositions. 

351.  Discovery. 

352.  Trial. 

353.  New  trial. 

354.  Judgment. 

355.  Execution  and  other  proceedings  after  judgment. 
356.  Appeal  and  error. 

357.  Fees  and  costs. 

(F)  State  Laws  as  Ruizes  oi?  Decision. 

^s»358.  Nature  apd  extent  of  authority. 

359.  Local  law  in  general. 

360.  Matter's  of  general  jurisprudence. 

363.  Authority  of  state  statutes,  Constitutions,  and  ordinan- 
ces. 
I    364.  Authority  of  decisions  of  state  courts. 

365.  In  general. 

366.  Validity  and  construction  of  state  Constitution  and 

statutes. 

367.  Rules  of  property. 

368.  Inconsistent  decisions. 

369.  Decisions  impairing  obligation  of  contracts. 

370.  Decisions  of   United    States  courts   previous  to  de- 
cision of  question  by  state  court. 

371.  Enforcement  of  rights  under  state  statutes. 

372.  Commercial  or  other  general  law. 

374.  Laws  relating  to  procedure  in  general. 

375.  Limitation  laws. 

376.  Law  of  evidence. 

(G)  Supreme  Court. 

«=»379.  Original  jurisdiction  and  procedure   in   exercise   thereof. 

380.  Appellate  jurisdiction  and  procedure  in  general. 

381.  Review  of  decisions  of  Circuit  Courts  of  Appeals. 

382.  Appeal  and  error. 

383.  Certiorari. 

' — " — — ■ ...  ^  - 
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VII.  United  States  Courts — ^Continued. 
(G)  Supreme  Court — ^Continued. 

384.  Questions  certified  from  Circuit  Courts  of  Appeals. 

385.  Review  of  decisions  of  Circuit  and  District  Courts. 
^=s>385  (1).  In  general. 

385  (1%).  Criminal   prosecutions  in  general. 

385  (2).  Conviction  of  capital  or  otherwise  infamous  crime. 

385(3).  Prize  canses. 

385(4).  Cases   inyolvlng   Jurisdiction. 

385  (5).  Construction  or  application  of  Constitution  of  Unit- 
ed States. 

885(6).  Constitutionality  of  act  of  Congress  or  vaUdlty  or 
construction    of   treaty. 

385(7).  Constitution  or  law  of  state  contravening  Constitu- 
tion of  United  States. 

386.  Cases  certified  on  division  of  opinion  in  Circuit  Courts. 

387.  Review  of  decisions  of  territorial  courts. 
«=s>387  (1)  In  general. 

387  (2).  Cases  involving  a  federal  question. 
387  (3).  Amount  or  value  in  controversy. 
387(  4).  Procedure  and  review. 

388.  Review  of  decisions  of  courts  of  District  of  Columbia. 

389.  Review  of  decisions  of  Court  of  Claims. 

390.  Review  of  decisions  of  state  courts. 

391.  In  general. 

392.  — '■ —  Courts  subject  to  review. 

393.  — r-  Finality  6f  determination. 

394.  Nature  of  decisions  reviewable. 

^=s>394  (1).  Decisions  reviewable  and  federal  questions  in  gen- 
eral. 

394  (2).  Decisions  construing  the  common  law. 

394  (3).  Construction  or  validity  of  state  Constitutions  and 
statutes  in  general. 

894  (4).  Violation  of  state  Constitution. 

394  (5).  Decisions  involving  construction  or  validity  of  mu- 
nicipal ordinances. 

894(6).  Decision  in  favor  of  or  against  authority  exerdsed 
under  a  state. 

394  (7).  Construction  of  United  States  statutes  and  denial 
of  rights  thereunder. 

394(8).  Decisions  in  favor  of  or  against  authority,  exer- 
cised under  United  States  or  otBcers  thereof,  in 
general. 

894  (9).  Impairment  of  obligation  of  contract 

394  (10).  Due  process  of  law  and  equal  protection  of  laws. 

894  (11).  Taking .  private  property  for  pu^Uc  use  without 
just   compensation. 

391  (12).  Giving  full  faith  and  credit  to  statute  of  another 
state. 

894  (13).  Giving  full  faith  and  credit  to  Judgment  of  feder- 
al  court. 

394(14).  Giving  full  faith  and  credit  to  records.  Judgments, 
and  proceedings  of  other  states  and  territories. 

891  (15).  Decisions  affecting  commerce  and  navigable  wa- 
ters. 

394(16).  Decisions  affecting  public  lands,  entries  thereon, 
and  titles  derived  from,  a  state  or  .United  States. 

894  (17).  Decisions  affecting  mines  and  minerals. 

394  (18).  Decisions  relating  to  taxation  and  assessments. 

894  (19).  Decisions  relating  to  nationa,!  banl^s. 

394  (20).  Decisions  involving  bankruptcy  acts. 

394  (21).  Medium  of  payment. 

394  (22).  Denial  of  right  to  remove  cause  to  federal  court 

394  (23).  Contempt   proceedings. 

394  (24).  Questions  of  fact 

394  (25).  DeclKlons  as  to  matters  of  pleading  and  practice. 

395.  Right  of  review,  and  parties. 

396.  Time  and   manner  of  raising  federal   question  in 

state  court. 

397.  Writ  of  error  and  proceedings  thereon, 

398. Record. 
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VII.  United  States  Courts — Continued. 
(G)  Supreme  Court — Continued. 

«=s>399.  Scope  and  extent  of  review. 

400.  Determination  and  disposition  of  cause. 

(H)  Circuit  Courts  oi?  Appeals. 

«=>401.  Creation  and  constitution. 

404.  Issuance  of  remedial  writs. 

405.  Appellate  jurisdiction  and  procedure   in  general. 

406.  Review  of  final  decisions. 

407.  Appeals  from  orders  relating  to  provisional  remedies. 

(I)  Circuit  Courts. 

«=s>408.  Creation  and  constitution. 

410.  Circuit  Courts  for  particular  districts. 

413.  Rules  and  conduct  of  business  in  general. 

414.  Original    civil    jurisdiction    and    procedure    in    exercise 

thereof. 

415.  Claims  against  United  States. 

416.  Transfer  of  causes  to  other  courts. 

417.  Appellate  jurisdiction  and  procedure  in  exercise  thereof. 

(J)  District  Courts. 

^=»418.  Creation  and  Cbnstitution. 

4181/^  [New,  vol.   14   Key-No.   Series].  Statutory  pro- 
visions. 

420.  Divisions  of  districts. 

421.  Judges. 

424.  Civil  jurisdiction  and  procedure. 
426.  Claims  against  United  States. 

(K)  Territorial  and  Provisional  Courts. 

^=9  428.  Establishment  and  organization  in  general. 

429.  Original    civil    jurisdiction    and    procedure    in    exercise 

thereof. 

430.  Appellate  jurisdiction  and  procedure  in  exercise  thereof. 

431.  Transfer  of  causes  on  admission  of  territory  as  state. 

432.  Courts  of  particular  territorie.s. 

434.  Hawaii. 

435.  Indian  Territory. 

438.  Porto  Rico. 

439.  Provisional  courts. 

442. Under  executive  or  military  authority. 

(L)  Courts  of  District  of  Columbia. 

^=9  443.  Establishment  and  organization. 

444.  Original    civil    jurisdiction    and    procedure    in    exercise 

thereof. 

445.  Appellate  jurisdiction  and  procedure  in  general. 

446.  Appeals  from  Commissioner  of  Patents. 

(M)  Court  of  Claims. 

447.  Jurisdiction. 

448.  Nature  and  scope  in  general. 

449.  Claims  against  United  States  in  general. 

450.  Set-oflfs  and  counterclaims  in  general. 

451.  Claims  referred  by  Congress. 

452.  Claims  referred  by  executive  departments. 

453.  Claims  against  District  of  Columbia. 

455.  Civil  War  claims. 

456.  Indian  depredation  claims. 

457.  Claims  against  foreign  governments. 

460.  Procedure  in  general. 
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VII.  United  States  Courts — Continued. 

(M)  Court  of  Claims — Continued. 
^=»461.  Limitations. 

464.  Evidence  and  taking  proofs. 

467.  Rules  of  decision. 

468.  Findings  or  report. 

469.  New  trial. 

470.  Judgment. 

VIII.  Concurrent  and  Conflicting  Jurisdiction,  and  Comity. 

(A)  Courts  ot  Same  State,  and  Transfer  of  Causes. 

(B)  State  Courts  and  United  States  Courts. 
^=»489.  Exclusive  or  concurrent  jurisdiction. 

490.  Comity  in  general. 

492.  Priority  of  jurisdiction. 

493.  Pendency  and  scope  of  prior  proceeding. 

494.  Assumption   and   exercise  of   conflicting  jurisdiction  in 

general. 

495.  Prisoners  under  arrest,  commitment,  or  sentence, 

496.  Property  in  custody  of  the  law. 

497.  In  general. 

498.  Actual  or  constructive  possession. 

500.  Possession  of  receiver. 

501.  Actions  against  receivers. 

502.  Proceedings  in  admiralty. 

603. Seizures  and  proceedings  for  forfeiture. 

505.  Administration  of  decedents'  estates. 

507.  Injunction  by  state  court  against  proceedings  in  United 

States  court. 

508.  Injunction  by  United  States  court  against  proceedings 

in  state  court. 

509.  Vacating  or  annulling  decisions. 

(C)  Courts  of  Different  States  or  Countries. 

^=»511.  Comity  between  courts  of  different  states. 

(D)  Different  United  States  Courts. 
518.  Exclusive  or  concurrent  jurisdiction. 


Cross-References. 


See  Judgment. 

Amicus  curi»,  see  Amicus  Curite. 

Certiorari  to  review  decisions  and  proceedings 
of  courts,  see  Certiorari,  ^=»  11-16. 

Commerce  court,  see  Commerce,  ^=»98. 

Commissioners,  see  United  States  Commission- 
ers. 

Constitutional  exercise  of  judicial  powers  in 
general,  see  Constitutional  Law,  ^=»67-7o. 

Consular  courts,  see  Ambassadors  and  Con- 
suls, ^=»6. 

Contempt  of  courjfc,  see  Contempt. 

Delegation  of  legislative  power,  see  Constitu- 
tional Law,  ^=»61. 

Effect  in  state  courts  of  judgments  of  courts 
of  other  states,  see  Judgment,  ^t»814-825 ;  of 
United  States  courts,  see  Judgment,  ^=:»829. 

Kffect  in  United  States  courts  of  judgments  of 
state   courts,   see   Judgment,   ^:^828. 

Judges,  see  Judges. 

Judicial  notice  of  jurisdiction,  organization,  and 
procedure  of  courts,  see  Evidence,  ^=s»43.   - 

Jurisdiction  of  court  in  advance  or  pending  pro- 
ceedings before  interstate  commerce  commis- 
sion, see  Commerce,  ^=»89. 

Jurisdiction  of  United  States  Commissioner, 
see  United  States  Commissioners,  ^=:»7. 

Jurisdiction  to  determine  validity  of  exercise  of 
power  of  eminent  domain,  see  £^a(linent  Do- 
main, ^=»6C. 


Mandamus  to  inferior  courts,  see  Mandamus, 

<©=»26-58. 
Prohibiting  acts  and  proceedinge,  see  Prohibi- 
tion, ^=s>5. 
Province  of  court  and  jury,  boo  - 

Criminal  Law,  <g=»731-768. 

Trial,  <5=>135-181.  185-199. 
Removal  of  action  from  state  court  to  United 

States  court,  see  Removal  of  Causes. 
Review   of  decisions   of  military   tribunal,  see 

Army  and  Navy,  ^=:>47. 
Revision   of  acts  of  Postmai^ter  'General,  we 

Post  Office,  ^=»21. 
Ilifiht  to  trial  by  jury,  see  Jury,  ^=»  9-37. 
Special  or  local  laws  relating  to  establishment, 

organization,  and  jurisdiction  of  courts,  see 

Statutes,  ^=5»98.  . 
Trial   by  court   without  jury,   see   Trial,  ^» 

388-404. 
Validity  of  proceedings  on  Sunday,  see  Sanday, 

<&=»30. 

Jurisdiction  of  proceedings  affecting  particular 

classes  of  persons^ 

See- 
Aliens,   ^=»67. 
Bankruptcy,  «=»291-296. 
Banks  and  Banking,  ^=»275.  o  ^o  am 

Executors  and  Administratora,  ^=»8-lo,  wf» 
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Indians, 

Infants,  ^=>78. 

United  States,  «s>49,  13L 

JurUdiction  af  proceedings  relating  io  particular 
species  of  property  or  estates. 

Bankruptcy,  «=s>117,  136,  291-296. 
Executors  and  Administrators,  ^=»8-13,  469. 

Jurisdiction  of  particular  actions  or  proceedings. 

See— 

Ambassadors  and   Consuls,   ^=»3. 

Assistance,  Writ  of,  ^=»7. 

Attachment,  ^=s>69-75. 

Bail,  <©=>47. 

Bankruptcy,  <8=»117,  136,  211. 

Contempt,  ^=>34. 

Corporations,  ^=»263. 

Counties,  ^=s>29. 

Criminal  Law,  ^=»950. 

Death,  «S=>34,  35. 

Divorce,  «=5>62-(55,  327. 

Eminent  Domain,  ^=:»172. 

Executors  and  Administrators,  ^==>469. 


See- 
Garnishment,  ^=»79-81. 
Guardian  and  Ward,  ^=»81. 
Habeas  Corpus,  €=s>40-45. 
Injunction,  ^=»110. 
Mandamus,  ^=»141. 
Maritime  Liens,  ^::»60,  74. 
Partition,  <8=»40. 
Patents,  ^=»288. 
Shipping,  ^s>209. 

Trade-Marks  and  Trade-Names,  (8=»90. 
United  States  Marshals,  ^E=»27. 
WUls,  <8=>254-256. 

Special  jurisdictions  and  particular  classes  of 

courts. 
See- 
Admiralty. 

Aliens,  ^=»67. 

Appeal  and  Error,  ^=»19,  20. 

Army  and  Navy,  ^=s>42-49. 

Bankruptcy,  4e=>136,  224,  450-453. 

Commerce,  ^=:»92,  98. 

Customs  Duties,  ^=:»85. 

Equity,  <@=>3-65. 

Executors  and  Administrators,  ^=»469. 

Wills,  <©=»254-256. 


I.    NATURE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  GENERAL., 

Appearance,   see   Appearance,    ^=»16-19. 
Objections  to  jurisdiction  ground  for  abatement, 

see  Abatement  and  Revival,  ^==>2. 
Presumptions  as  to  jurisdiction  on  appeal  or 

writ  of  error,  see  Appeal  and  Error,  ^s>911. 
Presumptions  as  to  superior  or  general  juris- 
diction upon  collateral   attack  on  judgment, 

see  Judgment,  '^=9495. 
Removal  of  cause   as   waiver  of  objection   to 

jurisdiction,  see  Removal  of  Causes,  ^=>112. 
Review  of  questions  of  jurisdiction,  see  Appeal 

and  Error,  ^==>185,  1166. 
Want  of  jurisdiction  ground  for  habeas  corpus, 

see  Habeas  Corpus,  ^==>27;    for  prohibition, 

see  Prohibition,  ^s»10. 

^^=»3«   Jnrisdiotion  of  cause  of  action. 

See  13  Cent  Dig.  Courts,  59  10-19.  21-31. 

^=:»7.  •»—  Iiocal  or  transitory  actions. 

See  18  Cent.  Dig.  Courts,  98  14,  16,  22-31;    47  Cent 
Dig.  Trover,  9  181. 

An  action  by  the  United  States  to  recover 
the  value  of  timber  taken  from  public  lands  is 
transitory,  and  may  be  brought  in  any  jurisdic- 
tion in  which  the  defendant  can  be  served  with 
process.— Stone  v.  United  States,  17  S.  Ct.  778, 
167  U.  S.  178,  42  L.  Ed.  127,  affirming  judg- 
ment 64  F.  667,  12  C.  C.  A.  451. 


— —  Actions   nnder  laws   of   other 
state. 

See  13  Cent  Dig.  Courts,  99  18,  19;    37  Cent  Dig. 
Office,  9  242. 

The  question  whether  a  statute  of  one  state, 
which  in  some  aspects  may  be  called  penal,  is 
a  penal  law  in  the  international  sense,  so  that  it 
cannot  be  enforced  in  the  courts  of  another 
state,  depends  upon  the  question  whether  its 
purpose  is  to  punish  an  offense  against  the  pub- 
lic justice  of  the  state,  or  to  afford  a  private 
remedy  to  the  person  injured  by  the  wrongful 
act.— -Huntington  v.  Attrill,  146  U.  S.  657,  13 
iS.  Ct.  224,  36  L.  Ed.  1123. 

The*  full  faith  and  credit  demanded  by  Rev. 
St.  U.  S.  §  906  (U.  S.  Comp.  St.  1901.  p.  677), 
is  given  by  the  Texas  courts  to  New  Mexico  by 
act  of  March  11.  1903  (Laws  1903,  p.  51,  c.  33), 
providing  that  an  action  for  personal  injuries 
received  in  that  territory  will  not  lie  unless  cer- 
tain requirements  as  to  the  making  of  an  affi- 


davit and  the  bringing  of  suit  within  a  specified 
time  are  observed,  where  a  recovery  is  permit- 
ted in  those  courts  subject  to  such  restrictions, 
although  the  statute  also  undeitakes  to  make 
the  suit  maintainable  only  in  .the  district  court 
of  the  territory.  Judgment  (Tex.  Civ.  App. 
1907)  99  S.  W.  190,  affirmed.— Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  Sowers,  29  S.  Ct  397,  213  U. 
S.  55,  53  L.  Ed.  695. 

Full  faith  and  credit  demanded  by 
Rev.  St  U.  8.  §  ,906  (U.  S.  Comp.  St  1901,  p. 
677),  is  not  given  to  act  N.  M.  March  11,  1903 
(Laws  1903,  p.  51,  c.  33),  governing  actions  for 
personal  injuries  received  in  that  territory, 
where  a  recovery  is  permitted  in  a  state  court 
on  such  a  cause  of  action,  with  no  showing  of 
a  compliance  with  the  preliminaries  of  no- 
tice and  demand  prescribed  by  the  territorial 
statute.  Judgment,  Gutierrez  v.  El  Paso  & 
N.  E.  R.  Co.  (Tex.)  117  S.  W.  426.  affirmed.— 
El  Paso  &  N.  B.  Ry.  Co.  v.  Gutierrez,  30  S. 
Ct  21,  215  U.  S.  87,  54  L.  Ed.  106. 

Enforcement  by  the  Georgia  courts  of  a 
cause  of  action  given  by  Code  Ala.  1907,  § 
3910,  to  a  servant  for  injuries  caused  by  de- 
fective machinery,  does  not  deny  full  faith  and 
credit  to  provision  of  section  6115  of  that  Code 
that  all  actions  under  section  3910  must  be 
brought  in  a  court  of  competent  jurisdiction  iu 
the  state  of  Alabamtf. — Tennessee  Coal,  Iron  & 
R.  Co.  V.  George,  34  S.  Ct.  587,  233  U.  S»  354, 
58  L.  Ed.  997,  affirming  judgment  75  S.  E.  567, 
11  Ga.  App.  221. 

Ruling  of  Kentucky  court  that  insurance  in 
that  state  by  an  Illinois  life  insurance  corpora- 
tion was  not  affected  by  Act  III.  June  22,  1893 
(Laws  1893,  p.  121)  §  9,  pro\dding  that  Ufe  in- 
surance companies  shall  not  issue  policies  on 
any  person  in  whom  the  beneficiary  has  no 
insurable  interest,  does  not  deny  the  full  faith 
and  credit  to  which  such  statute,  under  Const. 
U.  S.  art.  4.  §  1,  and  Rev.  St.  §  905  (U.  S. 
Comp.  St  1901,  p.  677),  is  entitled  where  there 
was  no  decision  by  the  Illinois  courts  placiu^ 
any  construction  on  that  section. — Western  Liu* 
Indemnity  Co.  of  Illinois  v.  Rupp,  35  S.  Ct.  37, 
235  U.  S.  261,  59  L.  Ed.  220,  affirming  judg- 
ment 144  S.  W.  743,  147  Ky.  489. 

^=:»16.  Jnriadiotion  of  property  or  other 
snbjeot-matter  inToWed. 

See  13  Cent.  Dig.  Courts,  §§  46-68. 
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— —  SitnatfoB  of  peraoiiml  prop- 
erty. 

See  IS  Gent  Dig.  Ck>urt8,  H  47-62. 

Shares  of  stock  in  a  corporadon  within  the 
jurisdiction  of  the  court  held  by  a  nonresident 
are  personal  property  within  the  jurisdiction  of 
the  court  for  the  purposes  of  a  suit  to  quiet 
title  against  the  nonresident  stockholder. — Jel- 
lenik  v.  Huron  Copper  Min.  Co.,  20  S.  Ct.  559, 
177  U.  S.  1,  44  L,  Ed.  647,  reversing  (C.  C.)  82 
F.  778. 

^=s>21.  Modo  of  aoqniriiis  or  ozorolalns 
Jvriidlotion  in  ceneral. 

See  18  Cent  Dig.  Courts,  I9  89-74,  129-138. 

The  yalidity  of  proceedings  in  a  state  court 
by  a  stockholder  of  a  corporation,  in  behalf  of 
himself  and  other  stockholders,  against  the  pres- 
ident, to  haye  him  account  for  money  and  stocks 
received  and  improperly  appropriated,  cannot  be 
assailed  on  the  ground  that  the  bill  did  not  suffi- 
ciently show  that  any  effort  had  been  made  by 
the  plaintiff,  who  sued  as  stockholder,  to  procure 
action  by  the  corporation  against  the  president, 
as  that  merely  involved  the  judgment  of  the 
court,  and  did  not  affect  its  jurisdiction.—Gris- 
wold  V.  Hazard,  141  U.  S.  200,  11  8.  Ct  972. 
999,  35  Lu  Ed.*  678,  affirming  decree  (0.  C.)  28 
F.  57a   . 

^s»30.  Iiosa   or   diToatltiiro   of  Jnrisdlo- 
tioii. 

See  IS  Cent  Dig.  Courts,  If  119-128. 

Where  property  has  been  levied  on  to  satisfy 
a  judgment  in  a  federal  court,  it  is  thereby 
brought  within  the  custody  of  the  court,  and, 
by  the  death  of  the  debtor  before  its  sale,  a 
state  court  does  not  acquire  probate  jurisdiction 
to  administer  on  it  as  part  of  the  debtor's  es- 
tate.—Rio  Grande  R.  Co.  v.  Vinet,  132  U.  S. 
565,  10  S.  Ct  168,  33  L.  Ed.  438. 

^s»37.  WftlTor  of  objeotioiis. 

See  18  Cent  Dig.   Courts.   89  147-149.  161.  168;    1 
Gent  Dig.  Abate.  A  R:  I9  8-10.  497. 

Defendant  does  not  preclude  himself  from 
raising  the  question  of  jurisdiction  by  interpos- 
ing a  plea  of  former  adjudication,  and  wait' 
ing  unnl  it  is  decided  against  him.  The  court 
is  bound,  even  of  its  own  motion,  to  determine 
questions  of  jurisdiction,  whenever  and  how- 
ever they  are  presented. — Morris  v.  Gilmer,  129 
U.  S.  315.  9  S.  Ct  289,  32  L.  Ed.  690. 

The  objection  of  the  want  of  jurisdiction 
of  the  supreme  court  of  the  District  of  Co- 
lumbia, sitting  as  a  coitrt  of  equity,  over  a 
suit  to  set  aside  a  will  of  real  and  personal 
property,  will  be  regarded  as  waived,  where  the 
parties  agreed  to  submit  certain  issues  to  a  jury 
(before  whom  such  issues  were  in  fact  tried), 
and  stipulated  for  returning  the  testimony  there 
taken  to  the  equity  court  for  consideration  by 
the  judge  thereof.  Decree  17  App.  D.  C.  238, 
affirmed.— Beyer  v.  Le  Fevre,  22  S.  Ct  765,  186 
U.  S.  114,  46  L.  Ed.  1080. 

The  objection  to  the  want  of  jurisdiction  of 
the  federal  District  Court  for  Porto  Rico  of  a 
suit  in  which  all  the  parties  plaintiff  were  for- 
eign subjects,  and  all  the  parties  defendant  cit- 
izens of  Porto  Rico,  is  available  to  defendants, 
although  the  final  decree  was  entered  pro  con- 
fesso  after  the  jurisdiction  of  the  court  was 
extended  by  Act  March  2,  1901,  c.  812,  {  3,  31 
Stat  953.  to  embrace  such  a  case,  where  the 
last  appearance  of  the  defendants  in  the  case 
was  before  such  statute  was  enacted,  when  a 
stipulation  was  made  in  respect  to  an  extension 
of  the  time  to  plead  to  the  bill. — Fraenkl  v.  Ce- 
recedo.  30  S.  Ct  322,  216  U.  S.  295.  54  L. 
Ed.  486. 


n.  ESTABLISHMENT,  OBOAXIZA- 

TIOK,  AND  PBOOEDUBE  IN 

GENERAL. 

Jurisdiction  of  bankruptcy  court,  see  Bankrupt- 
cy, «=»294. 

Review  of  rulings,  see  Appeal  and  Error,  ^=9 
674. 

(A)  CREATION  AND  CONSTITUTION. 
AND   COURT  OFFICBR& 

Clerks  of  courts,  see  Clerks  of  Courts. 
Courts-martial,  see  Army  and  Navy,  ^=:»43. 
Estoppel  to  question  constitutionality  of  statntei 

see  Constitutional  Law,  ^=943. 
Judges,  see  Judges. 

^=s>43.  Powers  of  Lesislatiire. 

See  IS  Cent   Dig.   CourU,   S9  164-170.  lU-Ul 

The  power  of  the  legislative  assembly  of 
Porto  Rico  to  t!onfer,  by  Act  March  10,  1904. 
original  jurisdiction  upon  the  supreme  court  of 
Porto  Rico  for  the  trial  and  adjudication  of 
questions  between  the  Roman  Catholic  Church 
and  the  .  people  or  any  municipality,  aifecting 
property  rights,  was  embraced  in  the  express  au- 
thority conferred  by  £*oraker  Act  April  12, 
1900,  c.  191,  SI  8,  16,  33,  31  Stat  77,  to  leg- 
islate regarding  the  jurisdiction  and  procedure 
of  the  Porto  Rican  courts.— Municipality  of 
Ponce  V.  Roman  Catholic  Apostolic  Church  in 
Porto  Rico,  28  &  Ct  737,  210  U.  &  290,  52 
L.  Ed.  1068. 

^s>62.  Transfer  or  oluuico  of  Jvrisdlo- 
tion. 

See  IS  Cent  Dig.  Ck>urts,  ||  184-192. 

The  creation  of  Santa  Crus  coun^  by  Acts 
Ariz.  1899,  No.  44,  which  in  section  10  provides 
that  actions  now  pending  in  Pima  county,  where 
the  property  in  controversy  is  situated  in  the 
new  county  of  Santa  Cruz,  shall  be  transferred 
to  the  proper  courts  of  said  county,  did  not  di- 
vest the  jurisdiction  of  the  Pima  county  court 
until  the  conditions  of  transfer  were  fulfilled.^ 
Sanford  v.  Ainsa,  33  S.  Ct  704,  228  U.  S.  705, 
57  L.  Ed.  1033,  affirming  judgment  114  P.  560, 
13  Aria.  287. 

Jurisdiction  of  the  federal  courts  to  estab- 
lish title  of  heirs  of  an  Indian  allottee  dying 
intestate  during  the  trust  period  was  taken 
away,  even  as  to  pending  cases,  by  Act  June 
25,  1910,  notwithstanding  Rev.  St  f  13  (Comp. 
St.  1913,  I  14).~HalloweU  v.  Commons,  36 
S.  Ct.  202,  239  U.  S.  506.  60  L.  Edl  409,  affirm- 
ing decree  210  F.  793,  127  C.  C.  A.  348. 

Congress,  under  its  power  over  Indians  and 
to  control  federal  courts,  could  take  away,  even 
as  to  pending  cases  as  it  did  by  Act  June  25, 
1910,  jurisdiction  of  the  federal  district  courts 
to  establish  equitable  title  of  heirs  of  an  In- 
dian allottee  and  vest  the  power  of  ascertaining 
heirs  in  the  Secretary  of  the  Interior. — Id. 

^s»56.  latorprotors. 

See  18  Cent  Dig.  Courts,  If  lM-197;  50  Cent  Die 
Wltn.  §  812. 

The  salary  of  plaintiff  as  an  Indian  inte^ 

rreter  was  fixed  at  $400  per  annum.  Rev.  St. 
2070.  The  subsequent  appropriation  act  of 
March  3,  1877  (19  Stat  271),  appropriated  a 
gross  sum  for  the  pay  of  a  number  *(rf  inter- 
preters, at  $300  per  annum,  and  set  apart  an 
additional  sum,  to  be  distributed  by  the  secre- 
tary of  the  interior  at  his  discretion.  Heldf 
that  the  later  act  operated  a  repeal  of  the  for- 
mer, and  that  plaintiff  was  not  entitled  to  more 
than  $300  per  annum  of  salary  after  the  j>ao- 
sage  thereof  .—United  States  v.  Mitchell,  109  U. 
1  S.  146,  3  S.  Ct  151,  27  L.  Ed.  887. 
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(B)  TERMS.  VACATIONS,  PLACE  AND 
TIME  OF  HOLDING  COURT,  COURT- 
HOUSES. AND  ACCOMMODATIONa 

Authority  of  court  to  open  or  Tacate  judgment 
after  the  term,  see  Judgment,  ^s»342. 

^=966.  ZMeaaioa     or     adjounmieiit     of 
terms. 

See  IS  Cent.  Dig.  Ck>urta,  il  231-242. 

Comp.  Laws  N.  M.  |  543,  provides  that  dis- 
trict courts  shall  be  held  in  the  several  counties 
at  times  fixed  by  law,  and  continued  until  ad- 
journed by  order  of  court.  Section  552  author- 
izes holding  special  terms,  but  provides  that  no 
special  term  shall  conflict  with  the  regular  term 
in  another  county  of  the  district.  Meld^  that 
proceedings  at  a  special  term  were  not  invali- 
dated by  continuance  of  the  term  beyond  the 
time  fixed  for  a  regular  term.  Borrego  v.  Ter- 
itory,  46  P.  349,  8  N.  M.  446,  affirmed.— Bor- 
rego V.  Cunningham,  17  S.  Ct.  182,  164  U.  S. 
612,  41  L.  Ed.  572. 

(O  RULES  OF  COURT  AND  CONDUCT  OF 

BUSINESS. 


when  called  upon  to  consider  a  question  once 
decided.— Hertz  v.  Woodman,  30  S.  Ct.  621» 
218  U.  S.  205,  54  L.  Ed.  1001. 

The  established  fellow-servant  doctrine  can 
only  be  done  away  with  by  the  Legislature. — 
Beutler  v.  Grand  Trunk  Junction  R.  Co.,  32  S. 
Ct.  402,  224  U.  S.  85,  56  L  Ed.  679. 

Spanish  decisions  construing  Civil  Code  of 
Porto  Rico,  when  rendered  after  Porto  Rico  had 
ceased  to  be  subject  to  Spanish  jurisdiction,  do 
not  preclude  Porto  Rico  courts  from  exercising 
independent  judgment.— Cordova  v.  Folgueras  y 
ftijos,  33  S.  Ct.  350,  227  U.  S.  375,  57  L.  Ed. 
556. 


^=>82.  Modifieation,     aatesidineiit, 

pensiom,  or  disregard  of  rules. 

See  13  Cent.  Dig.  Courts,  S  295. 

The  rule  of  the  supreme  court  of  New 
Mexico,  providing  that  no  motion  to  set  aside  a 
judgment  rendered  in  vacation  shall  be  enter- 
tained, unless  filed  and  served  within  10  days 
after  the  entry  of  such  judgment,  has  the 
force  of  law,  and  cannot  be  (Usregarded  by  a 
trial  judge,  to  whom  •  it  leaves  no  discretion. 
Judgment  48  P.  309,  9  N.  M.  12,  affirmed.— 
Rio  Grande  Irrigation  &  Colonization  Co.  v. 
Gilderslecve,  19  8.  Ct.  761,  174  U.  S.  603,  43 
L.  Ed.  1103. 

(D)  RULES    OP    DECISION,    ADJUDICA- 
TIONS. OPINIONS.  AND  RECORDS. 

Decision  of  appellate  court  as  law  of  the  case 
in  lower  court,  see  Appeal  and  Error,  ^ss> 
1195. 

Decision  of  foreign  court  as  rules  of  decision  in 
admiralty,  see  Admiralty,  ^=s>l. 

Former  decision  of  appellate  court  as  law  of 
the  case  on  subsequent  appeal,  see  Appeal  and 
Error,  <S=»1097-1099. 

Mandamus  against  single  federal  judge,  see 
Mandamus,  ^=»4. 

Operation  and  enforcement  in  state  courts  of 
judgments  of  United  States  courts,  see  Judg- 
ment, ^=s>829. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
records,  see  Evidence,  ^=s>386. 

Record  of  judgments,  see  Judgment,  ^=s>273. 

^=s»88.  Previous  deelsi<ms  ks  eontroUiiis 
or  as  preeedents. 

See  13  Cent  Dig.  Courts,  Si  3U-339,  361. 


•»—  In  general. 

See  13  Cent.  Dig.  Courts.  98  8U.  312. 

Decisions  affirming  the  validity  of  legisla- 
tion under  which*  territorial  bonds  are  issued 
in  exchange  for  county  bonds,  and  which  pro- 
vides for  the  payment  of  the  principal  and  in- 
terest thereof  by  the  county,  even  if  not  binding 
on  such  cotmty,  which  was  not  nominally  a  par- 
ty, should  be  upheld  as  against  it  on  the  doc- 
trine of  stare  decisis,  after  such  bonds  have 
5 one  into  the  channels  of  trade.  Judgment, 
'erritory  v.  Vail  (Ariz.  1906)  85  P.  652,  af- 
firmed.—-Vail  V.  Territory  of  Arizona,  28  S.  Ct. 
107,  207  U.  S.  201,  52  L.  Ed.  169. 

Whether  or  not  the  rule  of  stare  decisis 
shall  be  followed  or  departed  from  is  a  ques- 
tion entirely  within  the  discretion  of  the  court 


——  Deeisions   of   same   eovrt   or 
eo-ordinate  court. 

See  13  Cent  Dig.  Courts,  I9  313-321,  861. 

The  suj^reme  court^  being  clothed  with  the 
power  and  intrusted  with  the  duty  to  maintain 
the  fundamental  law  of  the  constitution,  is 
not  required,  under  the  rule  stare  decisis,  to 
extend  the  scope  of  any  decision  upon  a  consti- 
tutional questioi^  if  it  is  convinced  that  error 
in  principle  might  supervene. — Pollock  v.  Farm- 
ers^ Loan  &  Trust  Co.,  157  U.  S.  429,  15  S.  Ct. 
673,  39  li.  Ed.  759. 

An  adjudication  that  banks  accepting  the 

Srovisions  of  the  "Hewitt  Tax  Law"  (Act  Ky. 
(ay  17,  1886)  acquired  an  irrevocable  right  to 
exemption  from  other  forms  of  taxation  is  not 
conclusive  that  trust  companies,  having  no  gen- 
eral banking  powers,  by  like  acceptance,  acquirr 
ed  a  similar  exemption.  Decrees  (C.  CO  Louis- 
ville Trust  Co.  V.  Stone,  88  F.  407,  affirmed.— 
FideUty  Trust  &  Safety- Vault  Co.  v.  City  of 
Louisv&le,  19  S.  Ct.  875,  174  U.  S.  429,  43  L. 
Ed.  1034. 

An  affirmance  in  the  federal  Supreme 
Court  upon  equal  division  of  opinion  is  not  an 
authority  for  the  determination  of  other  cases, 
either  in  that  coart  or  in  the  inferior  federal 
courts.— Hertz  v.  Woodman,  30  S.  Ct.  621,  218 
U.  S.  205,  54  L.  Ed.  1001. 

Decision  upholding  validity  of  annual  tax 
imposed  by  Laws  Kan.  1913,  c.  135,  on  foreign 
railroad  doing  business  in  the  state  in  propor- 
tion to  its  capital  stock  devoted  to  such  busi- 
ness, will  be  affirmed,  where  the  Supreme  Court 
has  upheld  tax  imposed  by  same  statute  on 
domestic  corporations. — Lusk  v.  Botkin,  36  S. 
Ct.  263,  240  U.  S.  236,  60  L.  Ed.  621,  affirm- 
ing judgment  Same  v.  Sessions,  147  P.  794,  95 
Kan.  271. 


— —  Deoisions  of  Mglier  oonrt  or 
court  of  last  resort. 

See  13  Cent.  Dig.  Courts,  81  313.  325,  326. 

A  taxpayer  brought  suit,  in  the  district 
court  of  Minnesota,  against  plaintiff  town  and 
the  P.  Ry.  Co.,  to  restrain  the  issue  of  railway- 
aid  bonds  by  the  town  to  the  company,  under 
Gen.  Laws  Minn.  1877,  c.  106,  §  7,  and  judg- 
ment was  entered  therein  for  defendants.  Pend- 
ing an  appeal,  the  bonds  were  issued  and  nego- 
tiated to  bona  fide  purchasers.  The  decree  was 
reversed  on  appeal,  and  the  bonds  declared  in- 
valid. Subsequently  defendant  railroad  com- 
pany purchased  the  rights,  etc.,  of  the  P.  Ry. 
Co.,  under  Act  Minn.  March  3,  1881,  authoriz- 
ing such  purchase,  with  the  proviso  that  it 
should  be  subject  to  the  claims  and  rights  of 
action  against  the  latter  growing  out  of  the 
disposal  of  such  bonds.  The  bondholders,  being 
nonresident,  sued  in  the  federal  court  on  cou- 
pons, and  recovered;  the  court  holding  that,  as 
they  purchased  in  good  faith  under  the  decision 
of  the  state  court  holding  the  bonds  valid,  they 
could  not  be  affected  by  the  subsequent  decision 
on  appeal  declaring  them  invalid.  Held,  in  a 
subsequent  action  in  the  state  courts  by  the 
town  against  defendant  company  to  recover  the 
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amount  of  such  bonds,  in  which  the  court  held 
that  the  company  was  bound  by  the  prior  de- 
cision declaring  them  invalid,  and  gave  judg- 
ment for  plaintiff,  that  the  court  did  not  fail 
to  give  fuU  faith  and  credit  to  the  decision  of 
the  federal  court,  as  the  right  of  recovery  miist 
have  depended  upon  the  fact  that  the  holders  of 
the  bonds  were  bona  fide  holders,  and  entitled 
to  enforce  them  against  the  town, — Winona  & 
St.  P.  R.  Co.  V.  Town  of  Plainview,  143  U.  S. 
371,  12  S.  Ct  530,  36  L.  Bd.  191. 

^=>02.  «—  Dicta. 

See  13  Cent.  Dig.  Courts,  {  336. 

Where  the  question  of  jurisdiction  does  not 
appear  to  have  been  contested  in  a  previously 
adjudicated  case,  the  court  is  not  bound  by  the 
view  expressed  therein. — Cross  v.  Burke,  146  U. 
S.  82,  13  S.  Ct.  22,  36  L.  Ed.  896. 

The  court  is  not  bound,  under  the  rule  stare 
decisis,  to  extend  the  scope  of  decisions  holding 
taxes  on  gains,  profits,  or  income  to  be  excises 
or  duties,  and  not  direct  taxes,  so  far  as  to 
sustain  a  tax  on  the  income  of  realty  on  the 
ground  of  being  an  excise  or  duty,  where  none 
of  such  decisions  discussed  the  question  whether 
a  tax  on  the  income  from  personalty  is  equiv- 
alent to  a  tax  on  that  personalty,  but  all  of 
them  held  real  estate  liable  to  direct  "taxation 
only.— Pollock  v.  Farmers'  Loan  &  Trust  Co., 
157  U.  S.  429,  15  S.  Ct.  673,  39  L.  Ed.  759. 

^==>03.  •»—  Rules    of    property. 

See  13  Cent.  Dig.  CourU,  88  336-339. 

If  a  judgment,  given  for  defendant  in  an 
action  for  taxes  for  one  year,  be  regarded  as 
establishing  a  rule  of  property  on  which  a  pur- 
chaser relied,  it  is  not  available  to  him  as  a 
defense  to  a  subsequent  action  for  taxes,  in 
which  such  rule  is  not  involved,  and  the  tax  is 
defended  on  a  ground  not  in  issue  in  the  former 
action.— Keokuk  &  W.  R.  Co.  v.  State  of  Mis- 
souri, 152  U.  S.  301,  14  S.  Ct.  592,  38  L.  Ed. 
450. 

Decisions  of  the  Supreme  Court  of  Porto 
Rico  that  the  Civil  Code  of  March  1.  1902, 
went  into  effect  July  1,  1902,  will  be  followed 
by  the  federal  Supreme  Court  as  a  rule  of  prop- 
erty.—Nadal  V.  May,  34  S.  Ct.  611,  233  U.  S. 
447.  58  L.  Ed.  1040. 

^=s>96.  «—  Deoiflloiui  of  United  States 
conrtfl  as  authority  in  other 
United  States  eonrts. 

See  13  Cent.  Dig.  Courts.  88  325,  327,  328.  384. 

A  decision  in  one  of  the  federal  circuits,  de- 
claring valid  a  protest  notifying  the  collector 
that  it  was  to  apply  to  all  future  similar  im- 
portations, will  not  be  overruled  by  the  supreme 
court  after  the  lapse  of  many  years,  during  all 
of  which  time  the  decision  has  generally  been 
accepted  as  correct,  and  under  which,  notwith- 
standing a  treasurv  regulation  requiring  a  spe- 
cial protest  in  each  case,  a  practice  has  grown 
up  throughout  the  country  of  paying  excessive 
duties  under  such  prospective  protests. — Schell 
V.  Fauch6,  138  U.  S.  562.  11  S.  Ct.  376,  34  L. 
Ed.  1040,  affirming  (C.  C.)  judgment,  Fauch6 
V.  Schell,  33  Fed.  336. 

The  settled  doctrine  of  the  supreme  court 
is  that  the  concurrent  decisions  of  two  courts 
below  on  a  question  of  fact  will  be  followed  un- 
li'ss  shown  to  be  clearly  erroneous. — The  Carib 
Prince,  18  S.  Ct.  753,  170  U.  S.  655,  42  L.  Ed. 
1181,  reversing  decree  68  F.  254,  15  C.  C.  A. 
385. 

The  supreme  court,  having  in  numerous  de- 
cisions wherein  the  tjuestion  was  involved,  be- 
ginning in  1881.  uniformly  and  unanimously 
affirmed  the  validity  of  the  coupon  provision  in 
the  law  of  Virginia  of  1871,  which  made  the 
maturo<l  coupons  from  the  refunding  bonds  of 
the  state  thereby  authorized  receivable  in  pay- 
ment of  taxes  due  the  state,  will  not  now  con- 


sider the  question  as  an  open  one.  Judgment 
19  S.  E.  114,  90  Va.  597,  reversed.— McCul- 
lough  v.  Commonwealth  of  Virginia,  19  S.  Ct. 
134,  172  U.  S.  102,  43  L.  Ed.  382. 

Where  the  federal  question  set  up  in  the 
assignment  of  errors  is  the  same  as  in  preced- 
ing cases,  the  decision  will  be  the  same.  Judg- 
ment 50  N.  E.  442,  58  Ohio  St.  123,  affirmed.— 
Wright  V.  Columbus,  H.  Y,  &  A.  R.  Co.,  20 
S.  Ct.  398,  176  U.  S.  481,  44  L.  Ed.  554. 

A  decision  by  the  supreme  court  of  the 
United  States  affirming  a  decision  of  a  state 
court  that  upheld  a  state  statute  of  limitations, 
the  constitutional  validity  of  which  was  depend- 
ent upon  the  existence  of  some  precedent  or 
coincident  remedy,  must  be  regarded  as  ex- 
pressly deciding  that  such  remedy  exists,  and 
cannot  be  disregarded  as  a  precedent  in  a  later 
case  on  writ  of  error  to  a  lower  fedei^  court, 
on  the  theory  that  the  existence  of  such  remedy 
was  merely  assumed  by  the  supreme  court  of 
the  United  States  in  the  former  case  because  it 
was  bound  in  that  particular  to  follow  the  de- 
cision of  the  state  court,  but  is  not'  so  bound 
in  a  case  arising  in  a  feaeral  court.  Judgment 
83  F.  436,  affirmed.— Saranac  Land  &  Timber 
Co.  V.  Roberts,  20  S.  Ct.  642,  177  U.  S.  318,  44 
L.  Ed.  786. 

A  circuit  court  of  appeals  is  not  bound  to 
affirm  an  order  of  a  circuit  court  which,  upon 
the  ground  of  comity,  followed  the  decision  of 
the  circuit  court  of  appeals  of  another  circuit 
with  reference  to  the  validity  and  scope  of  a 
patent,  but  may  investigate  the  matter  of  the 
validity  and  scope  of  the  patent  for  itself,  since 
comity  is  not  a  rule  of  law,  but  simply  a  rule 
of  expediency.  Decree,  Stover  Mfg.  Co.  v. 
Mast,  Foos  &  Co.,  89  F.  333,  32  C.  C.  A.  231, 
affirmed. — Mast,  Foos  &  Co.  v.  Stover  Mfg. 
Co.,  20  S.  Ct.  708,  177  U.  S.  485,  44  L.  Ed. 
856. 

The  concurrent  decisions  of  the  two  lower 
courts  that  a  ship  was  unseaworthy  at  the 
commencement  of  a  voyage  will  be  accepted  by 
the  supreme  court  of  the  United  States,  if 
there  is  no  adequate  ground  to  conclude  that 
the  finding'  was  erroneous.  Decree,  Fnrr  & 
Bailey  Mfg.  Co.  v.  International  Nav.  Co.,  98 
F.  636,  39  C.  C.  A.  197,  affirmed.— Interna- 
tional Nav.  Co.  V.  Farr  &  Bailey  Mfg.  Co.,  21  S. 
Ct.  591,  181  U.  S.  218,  45  L.  Ed.  fiSO. 

The  authority  of  a  decision  of  the  supreme 
court  of  the  United  States  upholding  a  rule 
of  a  court  of  the  District  of  Columbia  is  not 
lessened  bv  the  former  court's  failure  to  give 
the  grounds  for  its  decision,  as  this  omission 
does  not  give  rise  to  aH  inference  that  it  had 
doubts  as  to  the  validity  of  the  rule,  but  rather 
that  it  regarded  the  grounds  of  challenge  to 
such  validity  as  without  foundation. — Fidelity 
&  Deposit  Co.  of  Maryland  v.  United  States, 
23  S.  Ct.  120,  187  U.  S.  315,  47  L.  Ed.  194,  af- 
firming 20  App.  D.  C.  376. 

The  federal  Supreme  Court  will  not  con- 
sider itself  bound  on  the  qutetion  of  its  ju- 
risdiction bjr  a  prior  case  in  which  jurisdiction 
was  entertained  without  any  suggestion  as  to 
the  want  of  it.  Writ  of  error,  New  v.  Terri- 
tory, 70  P.  198,  12  Okl.  172,  dismissed.— New  v. 
Territory  of  Oklahoma,  25  S.  Ct  68,  195  U.  S. 
252,  49  D.  Ed.  182. 

The  concurrent  findings  of  the  two  lower 
courts  that  water  damage  to  cargo  was  caused 
by  hurried  and  imprudent  unloading  will  be  ac- 
cepted by  the  federal  Supreme  Court,  on  certio- 
rari, unless  clearly  incorrect.  Decree,  The  Ger- 
manic, 124  F.  1,  59  C.  C.  A.  521,  affirmed.— 
Oceanic  Steam  Nav.  Co.  v.  Aitken,  25  S.  Ct. 
317,  196  U.  S.  589,  49  L.  Ed.  610. 

A  decree  of  a  federal  Circuit  Court  in  a 
suit  involving  rights  protected  by  the  Constitu- 
tion of  the  United  States  must  be  given,  in  the 
federal  courts,  the  force  and  effect  to  which 
it  is  entitled  under  the  principles  of  res  judi- 
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cata  as  settled  by  the  Supreme  Court  of  the 
United  States,  although  they  may  differ  from 
the  doctrine  announced  by  the  courts  of  the 
state  in  which  the  Circuit  Court  was  sitting. — 
Gunter  v.  Atlantic  Coast  Line  R.  Co.,  26  S.  Ct 
252,  200  U.  S.  273,  50  L.  Ed.  477. 

The  view  of  a  territorial  Supreme  Court, 
that  an  alias  attachment  is  not  authorized  by 
the  local  statutes  is  very  persuasive  upon  the 
federal  Supreme  Court  in  construing  such  stat- 
utes. Judgment,  Dye  v.  Crary  (N.  M.  1906) 
85  P.  1038,  9  li.  R.  A.  (N.  S.)  1136,  affirmed.— 
Crary  v.  Dye,  28  S.  Ct.  360,  208  U.  J*.  615, 
52  L.  Ed.  595. 

The  construction  of  a  territorial  statute  by 
the  local  courts  is  of  great,  if  not  controlling, 
weight.  Judgment  (Ariz.  1906)  85  P.  245,  af- 
firmed.—Lewis  V.  Herrera,  28  S.  Ot.  412,  208 
U.  S.  309,  52  L.  Ed.  506. 

Supreme  Court  of  the  United  States,  in 
construing  provisions  of  an  ambiguous  terri- 
torial statute,  .  will  lean  to  the  construction 
given  it  by  the  territorial  Supreme  Court.— 
(1912)  Clason  v.  Matko,  32  S.  Ct  392,  223  U. 
g.  646,  56  L.  Ed.  588,  afHrming  judgment 
a909)  100  P.  773,  12  Ariz.  213. 

Federal  courts  should  respect  ruling  of  Por- 
to Rico  Supreme  Court  that  provisions  of 
Porto  Rico  Mortga^^e  Law,  art.  395,  remain  in 
force  notwithstandmg  Porto  Rico  Code  Civ. 
Proc.  §  188,  and  Law  of  Evidence,  §§  59,  101, 
which  the  Porto  Rico  Supreriie  Court  having 
knowledge  of  Mortgage  Law,  art.  413,  continued 
in  force  by  Act  April  12,  1900,  §'  8,  though  it 
could  not  have  been  intended  to  operate  as  an 
implied  repeal. — De  Elzaburu  v.  Chaves,  36  S. 
Ct.  47,  239  U.  S.  283,  60  L.  Ed.  290. 


— —  Deoisions  of  United  States 
oonrts  as  antliority  in  state 
oonrts. 

See  13  Cent:  Dig.  Courts,  §8  329-333. 

The  Supreme  Court  is  bound  by  the  con- 
Btraction  of  the  extradition  laws  adopted  by 
the  Supreme  Court  of  the  United  States.  Judg- 
ment, Ex  parte  Dennison,  101  N.  W.  1045,  72 
Neb.  703,  117  Am.  St.  Rep.  817,  affirmed.— 
Dennison  v.  Christian,  25  S.  Ct.  795,  196  U.  S. 
637,  49  L.  Ed.  630. 

A  decision  of  the  United  States  Supreme 
Court  in  a  matter  of  federal  jurisdiction  must 
be  regarded  as  of  binding  authority  on  a  state 
court  of  last  resort.  Judgment,  tJnited  Land 
Ass'n  V.  Pacific  Imp.  Co.  (1902)  69  P.  1004, 
139  Cal.  370,  affirmed.— United  Land  Ass*n  v. 
Abrahams,  28  S.  Ct.  569,  208  U.  S.  614,  52  L. 
Ed.   645. 

Rights  of  parties  to  interstate  shipment  de* 
I)end  upon  federal  legislation,  bill  of  lading,  and 
common-law  rules  as  applied  by  the  federal 
courts.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Rankin,  36  S.  Ct.  555,  241  U.  S.  319,  60  L.  Ed. 
1022. 

-  Rights  under  federal  Employers*  Liability 
Acts  depend  on  principles  of  the  common  law  as 
applied  by  the  federal  courts. — Southern  Ry. 
Co.  v.  Gray,  36  S.  Ct.  558,  241  U.  S.  333,  60  L. 
Ed.  1030,  reversing  judgment  Gray  v.  Southern 
R.  Co.,  83  S.  E.  849,  167  N.  C.  433. 


The  holding  of  the  Hawaiian  Supreme 
Court  that  a  person  seeking  the  registration 
and  confirmation  in  the  court  of  land  registra- 
tion of  a  title  which  depends  upon  an  unexecut- 
ed decree  is,  as  against  the  holder  of  the  out- 
standing legal  title,  in  the  same  position  as  a 
party  asking  the  aid  of  a  court  of  chancery  in 
executing  a  former  decree,  and  takes  the  risk 
of  opening  up  such  decree  for  re-examination, 
will  be  followed  by  the  federal  Supreme  Court. 
— Lewers  &  Cooke  v.  Atcherly,  32  S.  Ct.  94, 
222  U.  S.  285,  56  L.  Ed.  202. 

The  federal  Supreme  Court  will  follow  a 
decision  of  the  Hawaiian  Supreme  Court  that 
a  judgment  of  the  land  commission  of  1^45,  ad- 
judging a  parcel  of  land  to  a  specified  person 
in  fee  simple,  cannot  be  attacked  except  by  a 
direct  appeal  to  the  Supreme  Court  provided 
by  law.— Id. 


same   ease 


— —  Decisions  of  courts  of  otlier 
countries. 

See  13  Cent.  Dig.  Courts,  §  824. 

The  federal  courts  will  follow  the  construc- 
tion given  by  the  courts  of  the  government  of 
Hawaii  to  a  statute  first  enacted  on  May  24, 
1806,  legitimating  children  born  out  of  wedlock 
upon  the  marriage  of  their  parents,  as  not  ap- 
plicable to  the  issue  of  an  adulterous  relation.— 
Kealoha  v.  Castle,  28  S.  Ct  684,  210  U.  S.  149, 
;>2  L.  Ed.  998 


^i»09.  Previous   decisions   in 
as  law  of  the  case. 

See  13  Cent.  Dig.  Courts.  8  840. 

An  order  sustaining  defendant's  demurrer 
and  giving  plaintiff  leave  to  amend  does  not  pre- 
clude the  plaintiff  from  renewing,  or  the  court 
from  entertaining,  the  same  question  of  law 
upon  the  subsequent  trial  on  an  amended  com^ 
plaint.— Post  v.  Pearson,  108  U.  S.  418,  2  S.  Ct. 
799,  27  L.  Ed.  774. 

^»101.   Quorum    or    number    of    Judges 
necessary  to  adjudication. 

See  13  Cent.   Dig.   Courts,  §§  344>350,   629. 

A  temporary  restraining  order  suspending, 
on  constitutional  grounds,  the  enforcement  of 
a  state  statute  by  restraining  the  action  of  a 
state  officer  thereunder,  cannot  be  vacated,  nor 
can  an  application  for  an  interlocutory  injunc- 
tion be  denied,  by  a  single  federal  judge, 
since  the  enactment  of  Act  June  18,  1910,  c. 
309,  f  17,  36  Stat.  557,  which  prohibits  the 
granting  of  such  an  application  except  after 
a  hearing  before  three  judges,  two  of  whom 
must  concur  in  granting  it,  and  provides  that, 
when  such  an  application  is  made,  the  judge 
shall  call  two  other  judges  to  his  assistance 
to  hear  and  determine  it,  but  may  grant  a  tem- 
porary restraining  order,  if  of  the  opinion 
that  irreparable  injury  will  otherwise  result,  to 
remain  in  force  only  until  the  hearing  and  de- 
termination of  the  application,  and  gives  an  ap- 
peal from  the  order  granting  or  denying  an 
interlocutory  injunction  after  notice  and  hear- 
ing.—Ex  parte  Metropolitan  Water  Co.  of  West 
Virginia,  31  S.  Ct.  600,  220  U.  S.  539,  55  L. 
Ed.  575. 

<S==>100.   Syllabi. 

It  is  to  the  opinion,  and  not  to  the  head- 
notes,  that  the  Lnited  States  fcfupreme  Court 
will  turn  on  writ  of  error  to  a  state  court  for 
an  authentic  statement  of  the  grounds  of  the 
decision  under  review,  though  the  headnotes  are 
written  by  the  court  itself. — Burbank  v.  Ernst, 
34  S.  Ct.  299,  232  U.  S.  162,  58  L.  Ed.  551, 
affirming  judgment  Succession  of  Burbank,  56 
So.  430,  129  La.  528. 

^==>110.  Records. 

See  13  Cent  Dig.  Courts,  §9  362,  363.  365-374. 

^=^113.  —  Makinis   and   custody. 

See  13  Cent.  l)ig.  Courts.  {§  365,  366;    10  Cent.  Dig. 
Clerks  of  C.  §  97 ;    15  Cent.  Dig.  Crim.  Law,  9  2542. 

The  rule  that  a  court  of  record  can  act  on- 
ly through  its  orders  made  of  record  does  not 
require,  where  the  court  has  large  administra- 
tive and  •executive  powers,  with  authority  to  ap- 
point agents,  that  all  the  acts  of  the  agents 
should  appear  of  record.— Bullitt  County  v. 
Washer,  1^0  U.  S.  142,  9  S.  Ct.  499,  32  L.  Ed. 
885. 
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^=»114«  —  Entriei  nmio  pro  tune. 

See  13  Cent.  Dig.  Courto,  §  368. 

In  a  district  court  which  has  monthly  terms, 
a  final  decree  was  entered  Dec.  21st,  and  an 
appeal  allowed  Dec.  Slst.  Jan.  17th  an, assign- 
ment of  error,  questioning  the  jurisdiction  of 
the  court,  was  directed  to  be  filed  nunc  pro  tunc 
as  of  Dec.  31st,  and  it  was  claimed  that  such 
assignment  was  equivalent  to  a  certificate  of  the 
jurisdictional  questions  involved.  Held  that,  in 
the  absence  of  anything  in  the  record,  prior  to 
the  expiration  of  the  December  term,  to  indicate 
any  attempt  to  file  a  certificate  auring  that 
term,  the  case  was  not  within  the  rule  permit- 
ting amendments  nunc  pro  tunc,  and  the  assign- 
ment could  not  be  considered  as  a  certificate.— 
The  Bayonne,  159  U.  S.  687,  16  S.  Ct.  185,  40 
Xi.  Ed.  305. 


16.  — —  Amendment  and  oorreetion. 

See  13  Cent.  Dig.  Courts,  89  368,  371-373. 

The  federal  circuit  court,  at  a  subsequent 
term,  may  order  an  amendment  of  its  record  by 
a  nunc  pro  tunc  entrv  showing  that  a  criminal 
cause  certified  to  it  by  the  district  court  had 
been  remitted  before  sentence  pronounced  by  the 
latter  court,  though  no  written  memoranda  of 
the  proceedings  of  the  previous  term  are  on  file 
in  the  cause.— Wight  v.  Nicholson,  134  U.  S. 
136,  10  S.  Ct  487,  33  L.  Ed.  865. 

in.  OOUBTS  OF  GENERAX.  OBIG- 
INAL  XUBISDICTION. 

Presumptions  as  to  jurisdiction  upon  collateral 
attack  on  judgment,  see  Judgment,  ^s»495. 

(A)  GROUNDS  OF  JURISDICTION  IN 

GENERAL. 

[No  paragraphfl  or  references  In  this  Digest.  But 
see  13  Cent.  Dig.  Courts.  {{  375-382.] 

(B)  COURTS    OF    PARTICULAR    STATES. 

[No  paragraphs  or  references  in  this  Digest.  But 
see  13  Cent.  Dig.  Courts,  (9  383-403.] 

IV.  COURTS  OF  LIMITED  OR  INFEBI- 

OB  XUBISDICTIOK. 

9iee  18  Cent.  Dig.  Courts,  Sl  404-468. 

Review  of  decisions,  see  Appeal  and  Error,  ^ss> 
65. 

V.  OOtJBTS  OF  PROBATE  JURISDIC- 

TION. 

Accounting  by  executor  or  administratorv  see 
Executors  and  Administrators,  ^=s>469. 

Appointment  of  executor  or  administrator,  see 
Executors  and  Administrators,  ^E=»8-13. 

Collection  and  administration  of  estate  of  de- 
cedent, see  Executors  and  Administrators,  ^=» 
83-87. 

Sale  of  i)roperty  of  decedent,  see  Executors  and 
Admimstrators,   ^=»345-356. 

Jurisdiction  of  attachment  proceedings,  see  At- 
tachment, ^=»69. 

^=s>108.   Nature    and    scope    of    Jvrisdie- 
tion  in  general. 

See  13  Cent.  Dig.  Courts,  §8  469,  471-475,'  478. 

The  state  may  invest  its  prohate  courts 
with  jurisdiction  to  render  a  personal  judgment 
for  a  devastavit  against  an  executor,  in  fa- 
vor of  an  administrator  de  honis  non. — Michi- 
gan Trust  Co.  V.  Ferry,  33  S.  Ct.  550,  228  U.  S. 
346,  57  L.  Ed.  867,  reversing  judgments  175 
F.  667.  99  C.  C.  A.  221,  and  175  F.  681,  99  C. 
C.  A.  235. 

A  prohate  court  under  Laws  Wash.  1862- 
63,  p.  193,  on  determining  interest  of  heirs  in 
real  estate,  could  determine  whether  there  were 
any  heirs  and,  if  there  were  none,  could  decree 


an  escheat  to  the  county.— Christiansen  v.  King 
County,  36  S.  Ct.  114,  239  U.  S.  356.  60  L.  Ed. 
327.  affirming  judgment  203  F.  894, 122  C.  C.  A. 
188. 

VI.   OOIJRT8   OF  APPELUkTE  JURI8« 

DIOTION. 

(A)  GROUNDS  OF  JURISDICTIOX  IN 

GENERAL. 

[No  paragraphs  or  references  in  this  Digest.  But 
see  18  Cent.  Dig.  CourU,  89  487-498.] 

(B)  COURTS   OF   PARTICULAR   STATES. 

[No  paragraphs  or  references  in  this  Digest  But 
see  13  Cent  Dig.  Courts,  89  499-791.] 

Vn.  UNITED   STATES  OOITRTS. 

See  Judges,  ^s»48,  54. 

Effect  In  state  courts  of  judgments  of  United 
States   courts,   see  Judgment,    ^=s>82Si, 

Effect  in  United  States  courts  of  judgments  of 
state  courts,  see  Judgment,  ^s»828. 

I  u junction  against  collection  of  state  taxes,  stee 
Taxation,  ^=:9608. 

Jurisdiction  of  criminal  prosecutions,  see  Crim- 
inal Law,  ^=»97. 

Jnris<liction  of  habeas  corpus  proceedings,  see 
Habeas  Corpus,  ^=»45. 

Jurv  trial,  deprivation  of  right,  see  Jury,  ^=9 
34. 

(A)  JURISDICTION  AND  POWERS  IN 

GENERAL. 

Exercise  of  equity  jurisdiction  beyond  territorial 
limits,  see  Equity,  ^=s>36. 

Judicial  notice  in  aid  of  jurisdiction,  see  Plead- 
ing, <®s»6. 

Patent  cases,  see  Patents,  ^=:>288. 

• 

^=»256.   Ccmstitntloiud      and      statntorj 
provisions. 

See  18  Cent  Dig.  Courts,  |  792. 

The  special  provision  of  Act  March  2l 
1887,  c  315,  }  4,  24  Stat.  442  [U.  S.  Comp. 
St.  1901,  p.  345],  giving  the  federal  Circuit 
Court  for  either  district  in  Illinois  jurisdiction, 
where  the  requisite  diversity  of  citizenship  ex- 
ists, of  a  civil  cause  in  which  two  or  more  de- 
fendants rjeside  in  different  districts  Iq  the  state, 
was  not  repealed  by  the  general  language  or 
Act  March  3,  1887,  c.  373,  24  Stat  552,  as 
corrected  by  Act  Aug.  13,  1888,  c.  866,  25  SUt, 
433  [U.  S.  Comp.  St  :|,901,  p.  508],  respecting 
the  proper  district  for  instituting  suits  in  the 
Circuit  or  District  Courts,  although  the  act  con- 
tains a  general  clause  repealing  all  laws  and 
parts  of  laws  in  conflict  with  its  provisiims. — 
Petri  V.  ¥,  E.  Creelman  Lumber  Co.,  26  S.  Ct. 
133,  199  U.  S.  487,  50  U  Ed.  281. 

The  limitation  as  to  amount  In  dispute  pre- 
scribed by  Act  March  3,  1887,  c.  359,  27  Stat 
505  (U.  S.  Comp.  St.  1901,  p.  754),  for  appeals 
or  writs  of  error  to  a  District  Court  sitting  as 
a  court  of  claims,  remains  in  force,  notwith- 
standing provisions  of  Circuit  Court  of  Appeals 
Act  March  3,  1891.  c.  517.  8  14,  26  Stat  826 
(U.  S.  Comp.  St.  1901,  p.  488).— Reid  ▼.  United 
States,  29  S.  Ct  171,  211  U.  S.  529,  53  L.  Ed. 
313. 

The  provisions  as  to  thi»  proper  district  for 
suit  on  the  bond  of  a  public  contractor  made 
by  Act  Feb.  24,  1905,  c.  778,  33  Stat  811  (U. 
S.  Comp.  St  Supp.  1907,  p.  709),  amending 
Act  Aug.  13,  1S&4,  c.  280,  28  Stat  278  (U.  S. 
Comp.  St.  1901,  p.  2523),  for  the  protection  of 
persons  furnishing  materials  and  labor  for  the 
construction  of  a  public  work,  do  not  apply 
where  the  contract  with,  and  the  bond  to,  the 
government,  and  the  contract  under  which  the 
labor  and  materials  were  furnished,  all  ante- 
date the  passage  of  the  amendatory  act— David- 
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son  Bros.  Marble  Co.  t.  United  States  ex  rel. 
Gibson,  29  S.  Ct.  324,  213  U.  S.  10,  53  L.  Ed. 
675. 

Provisions  as  to  proper  district  for  an  action 
on  the  bond  of  a  public  contractor  made,  by 
Act  Feb.  24,  1905,  amendatory  of  Act  August 
13,  1894,  for  protection  of  persons  fumisliing 
material  and  labor  for  public  works,  do  not  ap- 
ply where  the  bond  and  contracts  were  execut- 
ed prior  to  the  amendatory  act,  though  the  work 
was  done  and  materials  furnished  thereafter, 
and  the  suit  is  properly  brought  under  Aot  Au- 
gust 13,  1894.  §  5,  in  the  district  where  the  prin- 
cipal office  ox  the  surety  company  was  situated. 
—Title  Guaranty  &  Surety  Co.  v.  United  States, 
33  S.  CL  614,  228  U.  S.  567,  57  L.  Ed.  969, 
affirming  judgment  (C.  G.)  United  States  t. 
Scofield,  191  F.  944. 

^=»257.   Scope    and    eKtent    of    Jndielal 
poiver  of  United  States. 

See  13  Gent  Dig.  Courts,  S  7d4. 

The  "judicial  power,'*  which  the  constitu- 
tion (article  3,  ||  1,  2)  confines  to  courts  cre- 
ated t>y  congress,  extends  only  to  "cases"  in 
courts  of  record;  and  congress  is  at  liberty  to 
authorize  judicial  officers  of  the  several  states 
to'  exercise  such  powers  as  are  ordinarily  given 
to  officers  of  courts  not  of  record.— Robertson  v. 
Baldwin,  17  S.  Ct.  326,  165  U.  S.  275,  41  L.  Ed. 
715. 

The  power  to  arrest  deserting  seamen  in 
the  merchant  service,  and  deliver  them  on  board, 
their  vessel,  is  not  a  part  of  the  "judicial  pow- 
er," as  defined  by  the  constitution  (article  3,  §{ 
1,  2);  and  congress,  therefore,  had  power  to 
confer  it,  by  Rev.  St.  ||  4598,  4599,  on  justices 
of  the  peace.— Id. 

The  judicial  power  of  the  United  States, 
vested  by  Const  U.  S.  art  3,  ft  1,  in  the  federal 
courts^  embraces  all  controversies  of  a  justici- 
able nature  arising  within  the  territorial  limits 
of  the  nation,  no  matter  who  may  be  the  parties 
thereto,  except  so  far  as  there  are  limitations 
expressed  in  the  Constitution  on  the  general 
grant  of  judicial  power. — State  of  Kansas  v. 
State  of  Colorado,  27  S.  Ct.  655,  206  U.  S.  46, 
51  li.  Ed.  956. 

The  entire  judicial  power  of  the  nation 
granted  to  the  federal  courts  by  Const  U.  S. 
art.  3,  §  1,  is  not  limited  by  the  declaration  in 
section  ?  that  **the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity  arising  under  this 
Constitution,  the  laws  of  the  United  States," 
etc. — Id. 

Congress  could  not,  as  was  attempted  by 
Act  March  1,  1907,  c.  2285,  34  Stat.  1015,  con- 
fer jurisdiction  upon  the  Court  of  Claims,  and, 
by  appeal,  upon  the  federal  Supreme  Court,  of 
suits  against  the  United  States,  to  be  brought 
by  certain  named  Cherokee  Indians,  for  them- 
selves and  all  others  similarly  situated,  to  de- 
termine the  validity  of  acts  of  Congress  passed 
since  act  July  1,  1902,  c.  1375,  32  Stat  716, 
so  far  as  supti  acts  purport  to  increase  or  ex- 
tend the  restrictions  upon  alienation,  incum- 
brance, or  the  right  to  lease  the  allotments  of 
lands  of  Cheroke<i  citizens,  or  to  increase  the 
number  of  persons  entitled  to  share  in  the  final 
distribution  of  the  Cherokee  lands  and  funds, 
since  this  is  nothing  more  than  an  attempt 
to  provide  for  a  final  judicial  determination  in 
thfe  Supreme  Court  of  the  constitutional  valid- 
-ty  of  congressional  legislation,  without  a  "case" 
or  **controversv"  to  which,  under  the  federal 
Constitution,  the  judicial  power  alone  extends. 
—(1911)  Muskrat  v.  United  States,  31  5S.  Ct. 
25U,  219  U.  S.  346,  55  L.  Ed.  246,  reversing? 
judgment  (1909)  44  Ct.  CI.  137,  and  (1909) 
Brown  v.  Same,  44  Ct  CI.  283. 

The  pendency  in  the  courts  of  the  District 
of  Columbia  of  suits  to  enjoin  the  Secretary 
of  the  Interior  from  carrying  into  effect  certain 


congressional  legislation  when  Congress  at- 
tempted, by  Act  March  t,  1907,  c.  2285.  34 
Stat.  1015,  to  confer  jurisdiction  upon  the  Court 
of  Claims,  and,  by  appeal,  upon  the  federal 
Supreme  Court,  oz  suits  against  the  United 
States,  to  be  brought  by  the  petitioners  in  the 
then  pending  litigation  to  determine  the  valid- 
ity of  such  legislation,  does  not  remove  the  ob- 
jection that  action  not  judicial  in  its  nature 
within  the  meaning  of  the  federal  Constitution 
was  thereby  required  of  the  Supreme  Court- 
Id. 

^:»258.   Power    of    Ooneress    to    cn^eate 
eonrts  and  confer  Jnrisdietion. 

See  13  Cent  Dig.  Ck>urt8.  §  793. 

Congress  may  lawfully  give  the  courts  of  the 
United  States  exclusive  or  concurrent  jurisdic- 
tion of  all  actions  brought  to  enforce  any  lia- 
bility incurred  through  obedience  to  the  orders 
of  governmental  officers,  where  the  defendant, 
if  compelled  to  respond  in  damages,  would  be 
entitled  to  demand  indemnity  from  the  public 
treasury.— Mitchell  v.  Clark,  110  U.  S.  633,  4 
S.  Ct  170,  312,  28  L.  Ed.  279. 

It  ie  within  the  power  of  congress  to  grant 
to  the  inferior  courts  of  the  United  States  ju- 
risdiction in  cases  where  the  supreme  court  has 
been  vested  by  the  constitution  with  original 
jurisdiction.— Bors  v.  Preston,  111  U.  S.  2o2,  4 
S.  Ct.  407,  28  1m  Ed.  419;  Ames  v.  State  of 
Kansas,  111  U.  S.  449,  4  S.  Ct  437,  28  L.  Ed. 
482. 

Const,  art  3,  §  1,  providing  that  the  judi- 
cial power  of  the  United  States  shall  be  vested 
in  a  supreme  court  and  such  inferior  courts  as 
congress  may  establish,  the  judges  of  which 
shall  hold  office  during  good  behavior,  does  not 
prevent  the  establishment  of  a  court  to  deter- 
mine claims  against  the  United  States  to  lands 
in  the  territories,  with  judges  of  limited  terms, 
or  the  giving  of  appeal  therefrom  to  the  supreme 
court— United  States  v.  Coe,  155  U.  S.  76,  15 
S.  Ct  16,  39  L.  Ed.  76. 

Congress  having  authority  to  establish  a 
court,  unaffected  by  the  definitions  of  Const, 
art  3,  §  1,  to  determine  claims  against  the 
United  States  to  lands  in  the  territories,  the 
fact  that  the  act  establishing  the  court  gives  it 
jurisdiction  of  such  claims  to  lands  in  the 
states  as  well  as  the  territories  cannot  affect  its 
jurisdiction  as  to  the  lands  in  the  territories, 
even  if  congress  cannot  give  such  a  court  juris- 
diction as  to  the  lands  in  the  states.— Id. 

^=»250.  Powers  of  state  Lesislatnres  as 
to  United  States  eonrts. 

See  13  Cent.  Dig.  CourU,  §3  796.  796. 

The  jurisdiction  of  the  circuit  court  of  suits 
against  such  counties  by  citizens  of  another 
state,  being  given  by  the  constitution,  cannot  be 
defeated  by  the  statute  of  a  state  directing  such 
suits  to  be  brought  in  a  state  court— Lincoln 
County  V.  Luning,  133  U.  S.  529,  10  S.  Ct 
363,  33  L.  Ed.  760. 

St.  Mass.  1886,  c.  192,  which  regulates  the 
use  of  nets  or  seines  for  taking  fish  in  Buz- 
zard's bay,— a  bay  wholly  within  the  state,  and 
whose  mouth  is  less  than  two  marine  leagues  in 
width,  and  hence  within  the  boundaries  and  ju-' 
risdiction  of  the  commonwealth,  as  defined  by 
Pub.  St.  Mass.  c.  1,  $§  1,  2,— is  not  in  violation 
of  Const,  art  .3,  §  2,  cl.  1,  declaring  that  the 
judicial  power  of  the  United  States  extends  "to 
all  cases  of  admiralty  and  maritime  jurisdic- 
tion."— Manchester  v.  Commonwealth  of  Massa- 
chusetts, 139  U.  S.  240,  11  S.  Ct.  559,  35  L. 
Ed.  159,  affirming  judgment  Commonwealth  v. 
Manchester,  152  Mass.  230,  25  N.  E.  113,  23 
Am.  St  Rep.  820,  9  L.  R.  A.  236. 

St.  Ark.  Feb.  27, 1879,  requiring  all  persons 
having  claims  against  a  county  to  present  them 
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for  allowance  to  the  county  court,  does  not  de- 
prive nonresident  creditors  of  their  right  to  sue 
the  county  in  a  federal  court. — Chicot  County 
V.  Sherwood,  148  U.  S.  529,  13  S.  Ct.  695,  37  L. 
Ed.  546. 

^=»260.   Jurisdiction  conferred  on  United 
States  courts  in  ceneral. 

See  13  Cent.  Dig.  Courts,  8  792. 

Whether  a  state  court  should  permit  an 
action  to  be  maintained  therein  on  the  princi- 
ple of  comity  between  the  states  is  a  question 
exclusively  for  the  courts  of  that  state  to  decide, 
and  not  a  question  for  a  United  States  Court. 
Judgment  87  N.  W.  255,  111  Wis.  296,  affirmed. 
—Finney  v.  Guy,  23  S.  Ct.  558,  189  U.  S.  335, 
47  L.  Ed.  839. 

^==>262.   Equity    Jurisdiction. 

See  L3  Cent  Dig.  Courto,  |§  797,  798. 

The  creditors  of  a  certain  debtor,  by  process 
out  of  the  federal  court,  attached  proi>erty  in  the 
hands  of  the  complainant,  who  claimed  title  to 
it  in  his  own  right.  The  goods  were  returned 
to  him  upon  his  giving  a  delivery  bond  to  the 
marshal  conditioned  upon  his  producing  the 
goods  at  a  day  named,  or  paying  their  value. 
Complainant,  having  disposed  of  the  goods  and 
paid  their  value  to  the  marshal,  brought  a  bill 
for  an  injunction  to  prevent  the  money  so  paid 
in,  which  he  claimed  as  his  own,  from  being 
distributed  to  the  creditors  in  the  original  suit. 
Held  that,  being  unable  to  maintain  replevin 
against  the  marshal  in  the  state  court  by 
reason  of  the  goods  being,  in  the  custody  of  the 
law  in  the  federal  court,  the  complainant  had 
no  adequate  legal  remedy,  and  was  entitled  to 
his  injunction  without  regard  to  his  citizenship. 
— Krippendorf  v.  Hyde,  110  U.  S.  276,  4  S.  Ct. 
27,  28  L.  Ed.  145. 

The  controversy  being  between  citizens  of 
different  states,  and  the  value  of  the  property 
being  of  the  jurisdictional  amount,  a  case  is 
within  the  equity  jurisdiction  of  the  circuit 
court,  though  it  involve  rights  arising  under  ju- 
dicial proceedings  in  another  jurisdiction. — Ar- 
rowsmith  v.  Gleason,  129  U.  S.  86,  9  S.  Ct.  237, 
82  li.  Ed.  630. 

The  settled  rule  of  the  federal  courts  that 
simple  contract  creditors  cannot  come  into 
equity  to  obtain  the  seizure  of  their  debtor's 
property,  and  its  application  to  their  claims, 
applies  with  the  same  force  when  the  debtor  is  a 
'  corporation;  and  the  rule  is  not  changed  either 
by  the  insolvency  of  the  corporation,  its  failure 
to  collect  in  full  all  stock  subscriptions,  its  ex- 
ecution of  an  illegal  trust  deed,  or  the  pendency 
in  the  same  court  of  a  suit  to  foreclose  the  same. 
— Hollins  v.  Brierfield  Coal  &  Iron  Co.,  150  U. 
S.  371,  14  S.  Ct.  127,  37  L.  Ed.  1113. 

The  scope  of  the  equitable  jurisdiction  of 
the  federal  courts  was  not  extended  beyond  what 
was  an  appropriate  subject-matter  for  equitable 
relief  according  to  existing  standards,  by  tne 
provision  of  Rev.  St  U.  S.  |  1979  [U.  S.  Comp. 
St  1901,  p.  1262],  that  every  person  who,  un- 
der color  of  state  legislation,  subjects,  or  causes 
to  be  subjected,  any  citizen  of  the  United  States 
to  the  deprivation  of  any  rights,  privileges,  or 
immunities  secured  by  the  federal  Constitution 
and  laws  shall  be  liable  to  the  party  injured  *'in 
an  action  at  law,  suit  in  equity,  or  other  appro- 
priate proceeding  for  redress."— Giles  v.  Harris, 
23  S.  Ct.  639,  189  U.  S.  475,  47  U  Ed.  909. 

Lack  of  an  adequate  remedy  at  law  in  the 
same  jurisdiction  cannot  successfully  be  urged 
to  sustain  the  equitable  jurisdiction  of  a  federal 
court  of  a  suit  to  cancel  an  insurance  policy 
for  fraud,  when  the  insurance  company,  because 
of  diversity  of  citizenship,  might  have  removed 
the  action  brought  on  such  policy  in  a  state 
court  to  a  federal  court,  where  the  fraud  could 
have  been  set  up  as  a  defense,  although  by  ex- 
ercising this  right  of  removal  the  company 
might  have  subjected  itself  to  a  revocation  of  its 


license  to  do  business  in  the  state,  or,  at  least,  to 
litigation  to  prevent  the  state  authorities  from 
revoking  it  Judgment  111  F.  19,  49  C.  C.  A. 
216,  reversed.— Cable  v.  United  States  Life  Ins. 
Co.  of  City  of  New  York,  24  S.  Ct  74,  191  U. 
S.  288,  48  L.  Ed.  188. 

The  fact  that  the  law  is  more  favorable  to 
insurance  companies  as  administered  in  the 
federal  than  in  the  state  courts  furnishes  no 
reason  for  the  assumption  by  a  federal  court 
of  equitable  jurisdiction  over  a  suit  by  an  in- 
surance company  to  cancel  a  policy  for  fraud, 
although  diversity  of  citizenship  exists. — Id. 

The  existing  relation  of  debtor  and  cred- 
itor between  South  Carolina  and  the  vendors  of 
liquor  under  the  state  dispensary  acts  was  not 
so  altered  by  the  winding-up  act  of  February 
16.  1907  (25  St  at  Large  [S.  C]  |>.  835),  pro- 
viding a  commission  to  close  out  the  state  dis- 
pensary business  and  turn  over  to  the  state 
treasury  the  surplus  funds  remaining  after  liq- 
uidating and  paying  claims  out  of  the  state  as- 
sets, as  to  enable  a  Federal  Circuit  Court  to 
take  jurisdiction  of  a  bill  filed  by  such  vendors, 
which  seeks  to  enjoin  the  commission  from  dis- 
posing of  the  fund  until  their  claims  are  paid, 
and  asks  for  the  appointment  of  a  receiver,  on 
the  theory  that  by  such  statute  the  assets  of  the 
dispensary  were  placed  in  the  hands  of  the  com- 
mission as  a  trust  fund  for  the  benefit  of  all 
creditors  having  valid  claims  against  such  fund, 
which  they  are  entitled  to  enforce  by  judicial 
action  against  the  commission,  without  the 
presence  of  the  state  as  a  necessary  party. 
—(1909)  Murray  v.  Wilson  Distilling  Co..  29  S. 
Ct  458,  21^  U.  S.  151,  53  L.  Ed.  742,  reversing 
decree  (1908)  164  F.  1.  92  C.  C.  A.  1;  (1909) 
Same  v.  State  of  South  Carolina  ex  rel.  Ray, 
29  S.  Ct  465,  213  U.  S.  174,  53  L.  Ed.  752. 

The  chancery  jurisdiction  of  the  federal 
courts  embraces  a  suit  where  the  -  requisite  di* 
versity  of  citizenship  exists  to  have  th^  com- 
plainants adjudicated  to  be  the  heirs  at  law 
and  next  of  kin  of  a  decedent— McClellan  v. 
Carland,  30  S.  Ct  501,  217  U.  S.  268,  54  L. 
Ed.  762. 

A  federal  District  Court  has  no  equity  pow- 
er  to  appoint  an  officer  to  apportion  and  collect 
a  tax  to  satisfy  its  judgment  on  county  bonds, 
though  mandamus  has  proved  ineffectual. — Yost 
v.  Dallas  County,  35  S.  Ct  235,  236  U.  S.  60, 
59  U  Ed.  460. 

^:=»263.   Jurisdiction    of    entire    eontro- 
Tersy. 

See  13  Cent  Dig.  Courts,  I9  799,  800. 

The  federal  Supreme  Court,  on  appeal 
from  the  decision  of  a  Circuit  CJourt,  may  de- 
cide local  questions  only,  and  omit  to  decide 
the  federal  questions  which  gave  the  lower 
court  jurisdiction,  or  may  decide  such  questions 
adversely  to  the  party  claiming  their  benefit.— 
Siler  v.  Louisville  &  N.  R.  Co.,  29  S.  Cn.  451, 
213  U.  S.  175,  53  L.  Ed.  753 :  Same  v.  IlUnois 
Cent  R.  Co.,  29  S.  Ct.  458,  213  U.  S.  199,  53 
L.  Ed.  760 ;  Same  v.  Southern  Ry.  Co.  in  Ken- 
tucky. Id. ;  Same  v.  Cincinnati,  N,  O.  &  T.  P. 
Ry.  (JO.,  Id. 

A  Circuit  0>urt,  having  obtained  jurisdic- 
tion  by  reason  of  the  federal  questions  set  up 
by  the  bill,  may  decide  all  the  questions  in  the 
case,  even  though  it  decides  the  federal  ques- 
tions adversely  to  the  party  raising  them,  or 
omits  to  decide  them,  but  decides  the  case  orf 
local  questions  only. — Id. 

On  application  to  enjoin  enforcement  of  state 
statute  as  unconstitutional  under  Act  June  IS, 
1910,  §  17,  all  questions  local  as  well  as  federal 
may  be  determined.— I-ouisville  &  N.  R.  Ca  v. 
Garrett  34  S.  Ct.  48,  231  U.  S.  298,  58  L.  Ed. 
229,  affirming  order  (C.  C.)  186  F.  176. 

Jurisdiction  of  federal  courts  cannot  be  en- 
larged by  uniting  in  a  single  suit  causes  of  ac- 
^  tion  for  which  the  court  is  without  jurisdiction 
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with  one  of  which  it  has  jurisdictioii.— Geneva 
Furniture  Mfs:.  Co.  v.  S.  Karpen  &  Bros.,  35 
S.  Ct.  788,  238  U.  S.  254,  59  L.  Ed.  1295. 

^»264«  Anoillary  and  Inoidental  Juris- 
diction. 

See  13  Cent.   Dig.   Courts,  8  801. 

If  necessary  to  prevent  the  abuse  of  its  own 
process  a  federal  court  will  entertain  a  bill  by 
a  stranger  to  the  suit  in  which  the  process  is- 
sued, without  regard  to  diversity  of  citizenship. 
Such  a  bill  is  regarded  as  merely  incidental  and 
ancillary  to  the  suit  already  pending.— Krip- 
pendorf  v.  Hyde,  110  U.  S.  276,  4  S.  Ot  27, 
2S  li.  Ed.  14o. 

.  A  person  holding  himself  aggrieved  through 
a  wrongful  attachment  in  execution  by  a  United 
States  marshal  acting  under  authority  of  a 
United  States  court,  must  seek  redress  in  that 
court.  He  has  not  recourse  for  that  purpose  to 
the  courts  of  the  several  states.— Covell  v.  Hey- 
man.  111  U.  S.  176,  4  S.  Ct.  355,  28  L.  Ed.  39k 
reversing.  Heyman  v.  Covel,  6  N.  W.  846,  44 
Mich.  332,  38  Am*.  Rep.  272. 

Where  the  United  States  circuit  court  had 
jurisdiction,  on  the  ground  of  diverse  citizen- 
ship, of  a  suit  to  foreclose  a  mortgage  on  a  rail- 
road, it  has  jurisdiction  of  a  suit  by  the  rail- 
road corporation  to  have  the  decree  in  such 
suit  set  aside  on  the  ground  of  the  unfaithful 
conduct  of  i^  officers  in  conducting  such  suit, 
without  regard  to  the  citizenship  of  the  par- 
ties to  the  suit,  to  set  aside  the  decree.— Pacific 
Railroad  v.  Missouri  Pac.  By.  Co.,  Ill  U.  S. 
505,  4  S.  Ct.  583,  28  U  Ed.  498. 

Though  the  Jurisdiction  of  the  circuit  courts 
by  mandamus  is  not  original,  they  have  an- 
cillary jurisdiction  to  enforce  a  judgment  ren- 
dered by  the  court,  and  such  jurisdiction  may  be 
exercised  over  persons  not  parties  to  the  judg- 
ment sought  to  be  enforced. — Labette  County 
Com'rs  V.  United  States,  112  U.  S.  217,  5  S.  Ct. 
lOS,  28  L.  Ed.  698. 

A  bill  in  a  federal  court  to  restrain  the  en- 
forcement of  a  juagment  by  such  court  in  eject- 
ment between  the  same  parties,  on  account  of 
an  equitable  defense  that  could  not  be  pleaded 
in  ejectment,  need  not  allege  the  citizenship  of 
the  parties,  since  no  other  court  than  the  one 
which  rendered  the  judgment  could  stay  pro- 
cess in  it  on  the  grounds  set  forth. — Johnson  y. 
Christian,  125  U.  S.  642,  8  S.  Ct  1135,  31  Ii. 
Ed.  820. 

Where  the  property  is  within  the  jurisdic- 
tion of  the  circuit  court,  and  has  'been  taken  into 
its  custody  by  the  appointment  of  a  receiver,  its 
jurisdiction  to  protect  it  from  interference  by 
such  state  officer  is  independent  of  the  amount 
involved,  the  citizenship  of  the  parties,  or  of 
the  existence  of  any  new  ground  of  equitable 
jurisdiction.— Er  parte  Tyler,  149  U.  S.  164,  13 
S.  Ct.  785,  37  U  Ed.  689;  Ex  parte  Riser,  149 
U.  S.  191,  13  S.  Ct  793,  37  L.  Ed.  698. 

The  circuit  court  has  jurisdiction  in  a  gen- 
eral creditors*  suit  properly  pending  therein,  for 
the  collection  and  distribution  of  the  assets  of 
an  insolvent  corporation,  to  hear  and  determine 
an  ancillary  suit  instituted  in  the  same  cause 
by  its  receiver,  in  accordance  with  its  order, 
against  debtors  of  such  corporation,  so  far  as  in 
said  suit  the  receiver  claims  the  right  to  recover 
from  any  one  debtor  a  sum  not  exceeding  $2,000. 
—White  V.  Ewing,  159  U.  S.  36,  15  S.  Ct  1018, 
40  L.  Ed,  67. 

A  bill  by  the  stockholders  of  a  corporation, 
filed  to  impeach  the  decree  of  foreclosure  and 
sale  on  the  ground' of  collusioi)  and  fraud  and 
want  of  jurisdiction  in  the  court  to  make  it,  is 
an  ancillary  suit,  and  a  mere  continuation  of 
the  main  suit,  so  far  as  the  jurisdiction  of  the 
circuit  court,  as  a  court  of  the  United  States, 
is  concerned.— Carey  v.  Houston  &  T.  C.  Ry. 


Co.,  161  U.  S.  115,  16  S.  Ct  537,  40  Li  Ed. 
638. 

Diversity  of  citizenship  between  the  par- 
ties is  not  necessary  to  the  jurisdiction  of  the 
circuit  court  of  the  United  States  in  an  an- 
cillary action  to  enforce  the  payment  of  a  judg- 
ment of  that  court  out  of  a  fund  which  by  such 
judgment  was  made  liable  for  its  payment.  De- 
cree 91  F.  574,  34  C.  O.  A.  15,  modified.— City 
of  New  Orleans  v.  Fisher,  21  S.  Ct  347,  180 
U.  S.  185,  45  Ii.  Ed.  485. 

A  bill  to  enjoin  a  sale  of  railway  stock  by 
a  firm  of  bankers  acting  on  behalf  of  the  stock- 
holders unless  a  sum  shall  first  be  deposited 
out  of  the  proceeds  of  sale  sufficient  to  satisfy 
any  judgment  which  may  be  recovered  by  the 
complainant  in  a  pending  suit  to  foreclose  a 
mortgage  on  the  property  of  such  railway  com- 
pany, to  which  suit  the  stockholders  are  not 
parties,  cannot  be  sustained  as  ancillary  to  the 
bill  in  the  foreclosure  suit  because  such  bank- 
ers, upon  learning  of  the  foreclosure  proceed- 
ings, required  an  indemnity  fund  from  the 
stockholders  to  protect  their  firm  on  its  guar- 
anty against  any  liability  of  the  company  in 
that  suit.  Judgment  (C.  C.)  118  F.  777,  'af- 
firmed.—Raphael  V.  Trask,  24  S.  Ct  647,  194 
U.  S.  272,  48  L.  Ed.  973. 

Jurisdiction  of  a  bill  which  seeks  to  reach 
and  distribute  to  the  persons  found  entitled 
thereto  the  proceeds  of  a  sale  of  lands  to  the 
United  States  cannot  be  entertained  by  a  fed- 
eral circuit  court  on  the  theory  that  the  cause 
is  ancillary  to  an  action  at  law  to  recover  the 
lands  from  the  United  States,  as  occupied  with- 
out right,  in  which  the  rival  claimants  had  unit- 
ed in  procuring  final  judgment  in  favor  of  two 
of  their  number,  leaving  their  respective  inter- 
ests to  be  ftettled  by  arbitration.— Stillman  v. 
Combe,  25  S.  Ct  480,  197  U.  S.  436,  49  L.  Ed. 
822. 

Ancillary  relief  in  a  federal  circuit  court 
by  way  of  an  injunction  in  aid  of  a  decree  in  a 
suit  over  the  validity  of  state  taxation,  in  which 
jurisdiction  as  to  the  state  and  its  officers  had 
been  acquired  as  the  result  of  the  voluntary  ac- 
tion of  the  state  in  submitting  its  rights  to  ju- 
dicial determination,  is  not  forbidden  by  Const 
U.  S.  Amend.  11,  as  a  suit  against  the  state. — 
Gunter  v.  Atlantic  Coast  Line  R.  Co.,  26  S.  Ot 
252,  200  U.  S.  273,  50  L.  Ed.  477. 

^=^265.  Issuance    of    prorosative   writs. 

See  13  Cent  Dig.  Courts,  99  802-805,  1353. 

By  force  of  Rev.  St.  |  716  (section  14  of 
the  judiciary  act  of  1789),  providing  that  the 
United  States  circuit  courts  shall  have  "power 
to  issue  all  writs  not  specifically  provided  for 
by  statute  which  may  be  necessary  for  the  exer- 
cise of  their  respective  jurisdictions,  and  agree- 
able to  the  usages  and  principles  of  law,"  those 
courts  have  no  jurisdiction  to  award  a  manda- 
mus except  as  ancillary  to.8ome  other  proceeding 
establishing  a  demand,  and  reducing  it  to  judg- 
ment; and  their  jurisdiction  in  this  respect, 
either  original  or  by  removal,  is  not  enlarged  by 
Act  March  3,  1875  (18  Stat.  470).— Rosenbaum 
V.  Bauer,  120  U.  S.  450,  7  S.  Ct.  633,  30  L.  Ed. 
743. 

The  supreme  court  of  the  United  States  has 
no  power  to  issue  a  writ  of  mandamus  to  a  state 
supreme  court,  requiring  it  to  vacate  an  order 
disbarring  an  attorney  for  using  vituperative 
and  denunciatory  language  concerning  a  state 
judge  in  pleading  filed  in  the  United  States  cir- 
cuit court;  since  Rev.  St  §  688,  only  confers  pow- 
er to  issue  writs  of  mandamus  warranted  by 
the  principle^  and  usages  of  law  "to  any  courts 
appointed,  or  persons  holding  office,  under  the 
authority  of  the  United  States." — In  re  Green, 
141  IT.  S.  325,  12  S.  Ct  11,  35  L.  Ed.  765. 
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That  a  state  statute,  tinder  wliich  railroad 
commissionem  assume  to  act,  is  constitutional, 
does  not  oust  a  federal  court  of  jurisdiction  to 
restrain  their  excessive  and  illegal  acts. — Reagan 
V.  Farmers*  Loan  &  Trust  Co.,  154  U.  S.  362, 
14  S.  Ct.  1047,  38  L.  Ed.  1014. 

In  cases  over  which  the  Supreme  Court  of 
the  United  States  possesses  neither  original  nor 
appellate  jurisdiction,  it  cannot  grant  prohibi- 
tion, mandamus,  or  certiorari  as  ancillary  there* 
to. — In  re  Commonwealth  of  Massachusetts,  25 
S.  Ct.  512, 1&7  U.  S.  482,  49  L.  Ed.  845. 

The  Supreme  Court  of  the  United  States 
cannot  grant  a  writ  of  mandamus  to  compel  the 
judges  of  a  federal  Circuit  Court  to  take  juris- 
diction of  an  action  alleged  to  be  pending  in  that 
court,  where  the  cause  was  not  of  such  a  charac- 
ter that  a  final  judgment  therein  could  be  direct- 
ly reviewed,  under  Act  March  3,  1891,  c.  517, 
26  Stat.  826  [U.  S.  Comp.  St.  1901,  p.  547],  in 
the  Supreme  Court.--In  re  Glaser,  25  S.  Ct. 
653,  198  U.  S.  171,  49  L.  Ed.  1000. 

The  federal  circuit  courts  have  no  juris- 
diction of  an  original  lotion  in  mandamus  to 
compel  the  return  of  a  franchise  tax  collected 
under  the  authority  of  a  state  statute,  although 
the  basis  of  the  relief  sought  is  the  alleged 
repugnancy  of  the  tax  to  the  commerce  clause 
of  the  federal  Constitution.— Covington  &  C. 
Bridge  Co.  v.  Hager,  27  S.  Ct.  24,  203  U.  S. 
109,  51  L.  Ed.  111. 

^=»267.  District  in  whioh  snit  mnst  be 
bronclit. 

See  IS  Cent   Dig.   Courts,  9|  806-815,  818. 

^=»260.  •»—  Iiocal  actions. 

See  13  Cent  Dig.  Courts.  |  809. 

Rev.  St  I  738  (17  Stat  196,  §  13),  relating 
to  suits  in  United  States  courts,  provides  that 
when  any  defendant  in  a  suit  in  equity  to  en- 
force any  lien  or  claim  against  land  within  the 
district  where  suit  is  brought  is  not  an  inhabit- 
ant of  or  found  within  such  district,  and  does 
not  appear,  it  shall  be  lawful  for  the  court  to 
order  the  absent  defendant  to  appear,  etc.,  at  a 
designated  day.  Section  739  provides  that,  ex- 
cept as  provided  in  the  next  three  sections  and 
**the  preceding  section,'*  no  civil  suit  shall  be 
brought  in  any  other  district  than  that  of  which 
defendant  is  an  inhabitant,  or  in  which  he  shall 
be  found  at  the  time  of  serving  the  writ  Act 
March  3,  1875  (18  Stat  470)  §  1,  provides  that 
no  civil  suit  shall  be  brought  against  SLity  per- 
son by  any  original  process  or  proceeding  in 
any  other  district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be  found  when 
process  is  served  or  proceeding  commenced,  "ex- 
cept as  hereinafter  provided."  Section  8,  relat- 
ing to  the  class  of  cases  mentioned  in  Rev.  St.  § 
738,  provides  for  publication  in  any  suit  to  en- 
force any  legal  or  equitable  lien  or  claim  to,  or 
to  remove  any  incumbrance  or  lien  or  cloud  on 
title  to,  land  within  ihe  district,  and  that  the 
adjudication  shall,  as  regards  such  absent  de- 
fendant or  defendants  without  appearance,  affect 
only  the  property  under  the  jurisdiction  of  the 
court  therein  within  such  district  Act  Aug.  13, 
1888  (25  Stat.  434,  amending  Act  March  3, 
1875),  §  1,  contains  the  same  provision  first 
quoted  from  section  1  of  the  latter  act,  and  the 
further  provision  that,  "where  the  jurisdiction 
is  founded  only  on  the  fact  that  the  action  is 
between  citizens  of  different  states,  suit  shall  be 
brought  only  in  the  district  of  the  residence  of 
either  the  plaintiff  or  the  defendant"  ■  Section 
5  expressly  reserves  any  jurisdiction  or  right 
mentioned  in  Act  March  3,  1875,  §  8.  Held,  that 
in  suits  of  the  class  mentioned  in  Act  March  3, 
1875,  §  8,  the  circuit  court  of  the  district  where- 
in the  land  in  dispute  lies  may  assume  jurisdic- 
tion, though  plaintiff  and  some  of  defendants  are 
residents  of  other  districts. — Greeley  v.  Ixjwe, 
155  U.  S.  68,  15  Sup.  Ct  24,  89  L.  Ed.  69,  dis- 


tinguishing Smith  T.  Lyon,  133  U.  S.  315,  10  S. 
Ct  303,  83  li.  Ed.  635. 

A  United  States  circuit  court  has  jurisdic- 
tion of  a  suit  to  remove  a  cloud  from  a  title  to 
land  situated  in  the  district  where  the  suit  is 
brought,  though  defendant  is  a  citizen  of  another 
state,  under  Rev.  St.  {  738,  and  Acts  1875.  | 
8.— Dick  V.  Foraker,  155  U.  S.  404,  15  S.  Ct 
124,  39  L.  Ed.  201. 

Where  a  complaint  alleges  a  continuing  tres- 
pass by  defendant,  through  its  agents,  on  plain- 
tiff's land,  and  the  cutting  and  conversion  of  tim- 
ber growing  thereon,  in  a  single  count,  the  en- 
tire cause  of  action  is  local,  and  only  a  federal 
court  within  the  state  in  which  the  land  lies  has 
jurisdiction.— Ellenwood  v.  Marietta  Chair  Co., 
158  U.  S.  105, 15  S.  Ct  771,  39  L.  Ed.  913. 

Shares  of  stock  in  a  Michigan  corporation, 
being  by  the  laws  of  that  state  deemed  per- 
sonal property,  must  be  so  considered  within 
ide  meaning  of  the  act  of  congress  of  March  3, 
1875,  authorizing  an  order  to  bring  in  absent  de- 
fendants who  are  not  inhabitants  of  or  found 
within  the  district  in  a  suit  to  remove  any  in- 
cumbrance or  lien  or  cloud  upon  the  title  to  real 
or  personal  property  within  the  district  where 
such  suit  Is  brought  Decree  (0.  C.)  82  F.  778, 
reversed.— Jellenik  y.  Huron  Copper-Min.  Co.,  20 
S.  Ct  559,  177  U.  S.  1,  44  L.  Ed.  647. 

A  suit  to  cancel  and  annul  certain  deeds 
and  leases  of  the  property  of  a  railway  company 
lying  wholly  within  the  Eastern  district  of 
Illinois  may  be  brought  and  maititained  in  the 
federal  Circuit  Court  for  that  district  against 
defendants  who  are  inhabitants  of  the  Northern 
district  of  Illinois,  as  being  a  suit  to  remove  an 
"incumbrance  or  lien  or  cloud  upon  the  title  to 
real  or  personal  property  within  the  district 
where  such  suit  is  brought,"  within  the  mean- 
ing of  Act  March  3,  1905,  c.  1427,  8  8,  33  Stat 
992,  995  [U.  S.  Comp.  St  Supp.  1905,  n.  93]. 
authorizing  the  making  of  an  order  in  sudi  suits 
to  bring  in  absent  defendants  who  are  not  in- 
habitants of,  or  found  within,  the  district  and 
who  do  not  voluntarily  appear.— Citizens'  Sav- 
ings &  Trust  Co.  V.  Illinois  Cent.  R.  Co.,  27  S. 
Ct  425,  205  U.  S.  46.  51  L.  Ed.  703. 

The  restriction  as  to  the  place  of  suit  when 
persons  holding  unpaid  demands  for  labor  or 
materials  bring  an  action  in  the  name  of  the 
United  States,  on  the  bond  of  a  public  con- 
tractor, given  conformably  to  Act  Feb.  24,  1906, 
c.  778,  33  Stat  811  (U.  S.  Comp.  St.  Supp. 
1909,  p.  948),  amending  Act  Aug.  13,  1894,  c 
280,  28  Stat.  278  (U.  S.  Comp.  St  1901,  p. 
2523).  to  the  federal  Circuit  Court  for  the  dis- 
trict m  which  said  contract  is  to  be  performed, 
"and  not  elsewhere,"  governs  as  well  where  the 
action  is  brought  by  the  United  States  against 
the  principal  and  sureties  on  the  bond,  for  the 
failure  to  pay  certain  designated  subcontractors 
for  labor  and  materials  used  in  the  construction 
of  the  work.— United  States  v.  Congress  Const. 
Co.,  32  S.  Ct  44,  222  U.  S.  199,  56  L.  Ed.  163. 

The  limitation  to  the  federal  Circuit  Court 
of  the  district  wherein  a  contract  for  a  public 
work  is  to  be  performed  of  an  action  brought 
by  the  United  States  against  the  princii)al  and 
sureties  on  the  bond  of  a  public  contractor, 
given  conforriiably  to  Act  Feb.  24,  1905,  c.  778, 
33  Stat.  811  (U.  S.  Comp.  St  Supp.  1909,  p. 
948),  amending  Act  Aug.  13,  1894,  c  280,  28 
Stat  278  (U.  S.  Comp.  St  1901,  p.  2523),  for 
his  failure  to  pay  certain  designated  subcon- 
tractors for  labor  and  materials  used  in  con- 
struction, operates  pro  tanto  to  displace  the 
provisions  upon  that  subject  in  Cteneral  Ju- 
risdictional Act  Aug.  13,  1888.  c.  866,  S  1,  25 
Stat.  433  (U.  S.  Comp.  St  1901,  p.  508),  and 
amply  authorizes  the  Circuit  Court  for  the  dis- 
trict wherein  the  action  is  required  to  be 
brought  to  obtain  jurisdiction  of  the  persons  of 
1  the  defendants  through  the  service  upon  them 
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of  its  process  in  whatever  district  they  may  be 
fdimd. — ^Id. 

Suits  to  remove  clouds  on  title,  resting  on 
state  statutes,  established  usages  and  practices 
in  equity,  are  embraced  within  Judicial  Code,  | 
57  (Act  March  3,  1911,  c.  231,  36  Stat  1102 
rU.  S.  Comp.  St.  Supp.  1911,  p.  162]),  authoriz- 
ing jurisdiction  by  federal  District  Courts  over 
nonresident  defendants,  in  suits  to  enforce  equi- 
table lien,  or  remove  any  incumbrance,  or  cloud 
upon  tide,  within  the  district  where  si. oh  suit  is 
brought— Louisville  &  N.  R.  Co.  v.  Western  Un- 
ion Tel.  Co.,  34  S.  Ct  810,  234  U.  S.  369,  58  L. 
Ed.  1356. 

A  suit  by  a  Kentucky  railway  company  to 
annul  judgments  of  special  courts  of  eminent 
domain,  condemning  portions  of  its  right  of  way 
in  Mississippi  for  a  New  York  telegraph  compa- 
ny, on  the  ground  that  they  are  invalid  under 
the  local  law,  and  becloud  the  railway  company's 
title,  is  a  suit  to  remove  a  cloud  upon  title  with- 
in Judicial  Code,  §57  (Act  March  3,  1911,  c. 
231.  36  Stat  1102  [U.  S.  Comp.  St  Supp.  1911, 
p.  152]),  and  is  therefore  justifiable  in  the  fed- 
eral District  Court  wherein  the  property  is  lo- 
cated, though  the  judgments  are  void  on  their 
face,  where  under  the  local  law,  the  owner  may 
maintain  such  a  suit,  and  the  judgments  in  emi- 
nent domain  may  be  attacked  because  not  for  a 
public  use. — ^Id. 


— —  District    of   wMeh   defend- 
ant is   inhabitant. 

See  IS  Gent   Dig.  Courts,  8  810. 

Acts  March  3,  1887,  c.  373,  and  Aug.  13, 
1888,  c.  866,  amending  the  judiciary  act  of  1875, 
provide  that  a  civil  suit  must  "be  brought  in  the 
district  of  which  the  defendant  is  an  inhabitant, 
except  when  founded  on  the  residence  of  the 
plaintiff  in  different  states,  in  which  case  it  shall 
be  brought  in  a  district  of  which  either  party  is 
an  inhabitant  Held^  that  defendant  in  a  suit 
for  the  wrongful  use  of  a  trade-mark,  brought 
in  the  federal  court,  as  arising  under  a  United 
States  law,  or  as  being  between  citizens  of  dif- 
ferent states,  cannot  be  compelled  to  answer  in 
a  district  of  which  neither  he  nor  the  plaintiff  is 
an  inhabitant— In  re  Keasbey  &  Mattison  Co., 
160  U.  S.  221.  16  S.  Ct.  273,  40  L.  Ed.  402. 

A  suit  brought  in  the  name  of  the  United 
States  under  Act  Aug.  13,  1.S94,  o.  280.  28 
Stat  2T8  (U.  S.  Comp.  St  1901,  p.  2523),  on 
the  bond  of  a  public  contractor,  for  the  bene- 
fit of  a  person  furnishing  materials  and  labor 
for  the  construction  of  a  public  work,  is  gov- 
erned by  that  part  of  Act  March  3,  1887,  c 
378,  24  Stat  552,  as  corrected  by  Act  Aug.  13, 
18S8.  c.  866,  25  Stat.  433  (TT.  S.  Comp.  St 
1901,  p.  508),  which  provides  that  no  civil  suit 
shall  be  brought  before  any  federal  Circuit 
Court  "against  any  person^  by  any  original 
process  or  proceeding,  in  any  other  district 
than  that  whereof  he  is  an  inhabitant." — ^David- 
son Bl-os.  Marble  Co.  v.  United  States  ex  rel. 
Gibson,  29  S.  Ct  324,  213  U.  S.  10,  53  L.  Ed. 
675. 

Only  in  the  district  of  the  residence  of  a 
party  can  a  federal  District  Court,  under  Judi- 
cial Ck>de,  I  51,  take  jurisdiction  of  a  bill  in  a 
patent  infringement  suit  charging  defendants 
with  procuring  licensees  to  violate  their  contract 
and  in  refusing  to  perform  contract  to  assign 
plaintiffs  certain  other  patents  and  asking  for  an 
injunction  and  specific  performance;  such  causes 
of  action  not  arising  under  the  patent  l^ws:-— 
Geneva  Furniture  Mfg.  Co.  v.  S.  Karpen  &  Bros., 
35  S.  Ct  788,  238  U.  S.  254,  59  L.  Ed.  1295. 


— —  Actions  between  eitisens  of 
different  states. 
See  18  Cent.  Dig.  Courts,  8  811. 

Two  citizens  of  different  states  may  main- 
tain an  action  against  a  citizen  of  a  third  state 


in  the  federal  Circuit  Court  for  the  district  of 
the  latter's  residence,  under  .Act  March  3,  1887, 
c.  373,  24  Stat  552,  as  corrected  by  Act  Aug. 
13,  1888,  c.  866,  25  Stat  433  [U.  S.  Comp.  St 
1901,  p.  508],  conferring  original  jurisdiction 
on  the  Circuit  Courts  of  suits  in  which  there  is 
a  controversy  between  citizens  of  different  states, 
to  be  brought  in  the  district  of  the  residence  of 
either  the  plaintiff  or  the  defendant — Sweeney  v. 
Carter  Oil  Co.,  26  S.  Ct  55,  199  U.  S.  252,  50 
L.  Ed.  178. 

A  suit  by  resident  shippers  to  restrain  foi^ 
eign  interstate  carriers  from  putting  into  effect 
a  proposed  advance  in  freight  rates  which  is 
averred  to  be  an  ''arbitrary  and  unlawful  exac- 
tion," and  to  be  the  outcome  of  a  conspiracy 
and  combination  in  restraint  of  interstate  trade, 
unlawful  both  at  common  law  and  under  the 
federal  statutes,  is  one  in  which  the  jurisdic- 
tion of  the  federal  court  is  not  invoked  solely 
upon  the  ground  of  diversity  of  citizenship,  and 
can  therefore  not  be  brought  in  a  federal  dis- 
trict in  which  none  of  the  defendants  reside,  in 
view  of  the  provision  of  Act  Aug.  13,  1888,  c 
866,  25  Stat.  433  (U.  S.  Comp.  St.  1901,  p.  508), 
that  no  civil  suit  shall  be  brought  in  any  other 
district  than  that  whereof  the  defendant  is 
an  inhabitant,  but,  where  tiie  jurisdiction  is 
founded  only  on  the  fact  that  the  action  is  be- 
tween citizens  of  different  states,  suit  shall  be 
brought  only  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant  Decree^ 
Atlantic  Coast  Line  R.  Co.  v.  Macon  Grocery 
Co.  (O.  C.  A.  1909)  166  F.  206,  92  C.  C.  A.  114, 
affirmed.— Macon  Grocery  Co.  v.  Atlantic  Coast 
Une  R.  Co.,  80  S.  Ct  184,  215  U.  S.  501,  54 
L.  Ed.  300. 

^=s>273.  «—  Coplaintiffs  or  eodefend- 
ants  inhabitants  of  diilPerent 
districts. 

See  IB  Cent  Dig.  Courts,  9  813. 

Under  Act  Cong.  March  3,  1887  (24  Stat. 
552),  as  amended  by  Act  Aug.  13,  1888  (25  Stat 
433),  providing  that,  where  jurisdiction  of  the- 
federal  courts  "is  founded  only  on  the  fact  that 
the  action  is  between  citizens  of  different  states, 
suit  shall  be  brought  only  in  the  district  of  the 
residence  of  either  the  plaintiff  or  the  defend- 
ant," the  circuit  court  of  a  district  of  which 
one  of  two  co-plaintiffs  who  sue  as  partners  and 
the  defendant  are  nonresidents  has  no  jurisdic- 
tion of  the  suit.— Smith  v.  Lyon,  133  U.  S.  315, 
10  S.  Ct  303,  33  L.  Ed.  635. 

Jurisdiction  of  a  civil  cause  in  which  two 
or  more  defendants  reside  in  different  districts 
in  the  state  of  Illinois  was  conferred  upon  the 
federal  Circuit  Court  for  either  district,  where 
the  requisite  diversity  of  citizenship  exists,  by 
the  provision  of  Act  March  2,  1887,  c.  315,  §  4, 
24  Stat  442  [U.  S.  Ck)mp.  St  1901,  p.  345], 
that,  "if  there  are  two  or  more  defendants  in 
civil  suits  residing  in  the  different  divisions  or 
districts,  the  action  may  be  brought  in  either 
in  which  either  of  the  defendants  may  reside."— 
Petri  V.  F.  B.  Creelman  Lumber  Co.,  26  S. 
Ot  133,  199  U.  S.  487,  50  L.  Ed.  281. 

The  presence  of  one  of  the  defendants  in 
the  Federal  district  in  which  suit  by  the  United 
States  under  Anti^Trust  Act  July  2,  1890,  c. 
647,  f  4,  26  Stat  209  (U.  S.  Comp.  St  1901. 
p.  3201),  is  brought  to  restrain  violations  of 
that  act,  gives  the  circuit  court  jurisdiction.— 
(1911)  Standard  Oil  Co.  of  New  Jersey  v.  Unit- 
ed States,  31  S.  Ct  502,  221  U.  S.  1,  55  L.  Ed. 
619,  34  L.  R.  A.  (N.  S.)  834,  Ann.  Cas.  1912D, 
734,  affirming  decree  (C.  a  1909)  United  States 
V.  Standard  Oil  CJo.  of  New  Jersey,  173  F.  177. 

^==>274.  — —  Actions  by  or  asainst  oor- 
porations. 

See  13  Cent.  Dig.  Courts.  S  S14. 

Act  Cong.  March  3,  1887  (24  Stat  552),  cor- 
rected by  Act  Aug.  13,  1888,  and  amending  Act 
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]Karch  3,  1875,  provides  that  no  civil  suit  shall 
be  brought  before  either  the  circuit  or  district 
court  of  the  United  States,  against  any  person, 
by  any  original  process,  in  any  other  district 
than  that  whereof  he  is  an  inhabitant;  but, 
when  the  jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  different 
states,  suit  shall  be  brought  only  in  the  district 
of  the  residence  of  either  the  plaintiff  or  defend- 
ant. Held  that,  where  the  jurisdiction  is  found- 
ed only  on  the  fact  of  diverse  citizenship,  suit 
for  falsely  and  maliciously  suing  out  an  attach- 
ment may  be  brought  in  the  circuit  court  of  the 
district,  in  which  plaintiff  resides,  against  a  cor- 
poration residing  in  another  state. — McCormick 
Harvesting  Mach.  Ck).  v.  Walthers,  134  U.  S. 
41,  10  S.  Ct.  485,  33  L.  Ed.  833. 

Under  statutes  providing  that  no  civil  suit 
shall  be  brought  in  federal  courts  against  any 
person  by  any  original,  process  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant,  a 
corporation  of  one  state  cannot  be  sued  in  a  fed- 
eral court  of  another  state  for  infringement  of 
patent,  though  it  has  a  place  of  business  there.— 
Ex  parte  Shaw,  145  V.  S.  444,  12  S.  Ct.  935,  36 
L.  Ed.  768. 

The  fact  that  a  corporation  does  business  in 
a  state  other  than  that  of  its  incorporation  does 
not  make  it  an  inhabitant  of  that  state  for  the 
purposes  of  jurisdiction. — Shaw  v.  Quincey  Min. 
Co.,  145  U.  S.  444,  12  S.  Ct.  935,  36  L.  Ed. 
768;  Southern  Pac.  Co.  v.  Denton,  146  U.  S. 
202,  13  S.  Ct.  44,  36  L.  Ed.  942. 

The  provision  in  Judiciary  Act  1887-88,  § 
1,  prohibiting  the  bringing  of  suit  against  any 
person  "in  any.  other  district  than  that  whereof 
he  is  an  inhabitant,"  does  not  apply  to  aliens 
or  foreign  corporations.— In  re  Hohorst,  150  U. 
S.  65a,  14  S.  Ct  221,  37  L.  Ed.  1211. 

Since  the  provision  in  Judiciary  Act  1887- 
88,  §  1,  prol^ibiting  the  bringing  of  suits  against 
^any  person  "in  any  other  district  than  that 
whereof  he  is  an  inhabitant,"  does  not  apply  to 
foreign  corporations,  such  corporations  may  be 
sued  by  a  citizen  of  a  state  in  any  district  where 
service  can  be  obtained. — Id. 

A  railway  company  incorporated  under  the 
laws  of  a  state,  and  having  its  principal  offices 
within  one  district  of  such  state,  is  an  inhabit- 
ant of  that  district,  within  Act  Aug.  13,  1888, 
c.  866,  and  cannot  be  sued  by  an  alien  in  a  cir- 
cuit court  of  the  United  States  held  in  another 
district  of  the  same  state,  through  which  it  oper- 
ates its  road,  and  in  which  it  maintains  freight 
and  ticket  offices  and  depots,  notwithstanding  a 
statute  of  the  state  manes  it  liable  to  be  sued 
in  any  county  through  or  into  which  its  railway 
extends  or  is  operated,  especially  where  other 
statutes  of  the  state  provide  that  the  public  of- 
fice which  every  such  corporation  is  required  to 
maintain  shall  be  considered  its  domicile. — Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Gonzales,  151  .U. 
S.  496,  14  S.  Ct.  401,  38  L.  Ed.  248. 

A  corporation  is  not  a  citizen,  inhabitant,. or 
resident  of  a  state  in  which  it  has  not  been  in- 
corporated, within  the  meaning  of  statutes  re- 
quiring a  civil  suit  to  be  brought  in  the  district 
of  which  defendant  is  an  inhabitant,  or,  where 
the  jurisdiction  is  founded  on  diverse  citizenship, 
in  the  district  of  the  residence  of  either  plaintiff 
or  defendant — In  re  Keasbey  &  Mattison  Co,, 
100  U.  S.  221,  16  S.  Ct.  273,  40  L.  Ed.  402. 

In  the  absence  of  any  charter  provision  on 
the  subject,  the  principal  office  and  domicile  of 
a  railroad  corporation,  for  the  purposes  of  a 
8uit  in  a  federal  court,  are  in  the  district  where 
its  stockholders'  and  directors'  meetings  are  held, 
and  the  records  thereof  kept,  together  with  the 
8t(K'k-certificate  book,  and  where  the  principal 
officers  have  their  offices,  rather  than  in  a  dif- 
ferent district,  where  the  general  administrative 
offices  of  the  heads  of  its  departments  are  lo- 
cated.—Texas  &  P.  Ry.  Co.  V.  Interstate  Com- 


merce Commission,  162  U.  S.  197,  16  S.  Ct.  666. 
40  L.  Ed.  940,  reversing  decree  Interstate  Com- 
merce Commission  v.  Texas  &  P.  Ry.  Co.,  57 
Fed.  948,  6  C.  C.  A.  653. 

The  provisions  of  the  judiciary  act  as  to 
the  district  in  which  suits  must  be  brought  have 
no  application  to  a  suit  against  an  alien  or  a 
foreign  corporation,  and  they  may  be  sued  by  a 
citizen  of  a  state  in  any  district  where  valid 
service  can  be  had. — ^Barrow  S.  S.  Co.  v.  Kane, 
18  S.  Ct.  526,  170  U.  S.  100,  42  L.  Ed.  964. 

Soliciting  through  its  district  freight  and 
passenger  agent  in  Philadelphia  freight  and  pas- 
senger traffic  for  a  railway  company  incorpo- 
rated in  Iowa  and  having  its  eastern  terminal  at 
Chicago  is  not  doing  business  within  the  eastern 
district  of  Pennsylvania  in  such  a  sense  that  pro- 
cess can  be  served  upon  the  corporation  there. 
Judgment  (C.  C.  1906)  147  F.  767,  affirmed.- 
Green  v.  Chicago,  B.  &  Q.  Ry.  Co.,  27  S.  Ct 
595,  205  U.  S.  530,  51  LI  Ed.  916. 

A  Corporation  created  by  an  act  of  Con- 
gress which,  having  designated  Dallas,  Texas, 
where  its  senior  vice  president  lives,  as  its  gen- 
eral office,  maintains  an  office  in  Dallas  county, 
and  has  all  the  acts  of  its  board  of  directors 
taken  in  New  York  City^  affirmed  by  a  meeting 
of  the  board  at  Dallas,  is  suable  in  fhe  North- 
ern district  of  Texas,  under  act  March  11.  1902, 
c.  1&3,  32  Stat.  68  (U.  S.  Comp.  St.  Supp.  1907, 
p.  163),  and  Tex.  Sayles'  Ann.  Civ.  St  1897, 
arts.  1222,  1223,  as  bemg  a  resident  of,  and  do- 
ing business  In,  that  district,  and  having  an 
agent  there  upon  whom  service  can  properly  be 
made.— In  re  Dunn,  29  S.  Ct  299,  212  U.  S. 
374,  53  L.  Ed.  558. 

The  asserted  right  of  citizens  of  New  York 
and  West  Virginia,  as  owners  of  timber  lands 
in  Georgia,  near  the  Tennessee  boundary  line,  to 
protection  against  the  destruction  of  their  for- 
ests by  the  discbarge  of  deleterious  fames  and 
gases  from  the  works  of  a  New  Jersey  corpora- 
tion situated  within  the  territorial  jurisdiction 
of  the  federal  circuit  for  the  Eastern  District  of 
Tennessee,  is  not  a  claim  to  real  property  with- 
in the  district,  within  the  meaning  of  Act 
March  3,  1875,  c.  187,  |  8,  18  Stat  472  (U.  S. 
Comp.  St.  1901,  p.  513),  providing  for  bringing 
in  absent  defendants  in  local  actions,  so  as  to 
confer  jurisdiction  upon  that  court  over  the  New 
Jersey  corporation,  which  refuses  to  appear  vol- 
untarily in  the  suit  as  a  defendant.— Ladew  v. 
Tennessee  Copper  Co.,  31  S.  Ct.  81,  218  U.  S. 
357,  54  L.  Ed.  1069,  affirming  decree  (C.  C.) 
179  F.  245,  which  is  affirmed  Wetmore  v.  Same, 
31  S.  Ct  84,  218  U.  S.  369,  64  L.  Ed.  1073. 

A  suit  by  a  nonresident  owner  of  lands 
within  the  territorial  jurisdiction  of  the  federal 
Circuit  Court  for  the  Eastern  District  of  Ten- 
nessee for  protection  against  injury  from  a  dis- 
charge of  deleterious  fumes  and  gases  from  the 
works  of  a  New  Jersey  corporation  situated 
within  the  district  does  not  present  a  claim  to 
real  property  within  the  district,  within  the 
meaning  of  Act  March  3,  1875.  c.  137,  §  8,  18 
Stat  472  (U.  S.  Comp.  St.  1901,  p.  513),  pro- 
viding for  bringing  in  absent  defendants  in  local 
actions,  so  as  to  confer  jurisdiction  upon  that 
court  over  the  New  Jersey  corporation  which 
refuses  to  appear  voluntarily  in  the  suit  as  a 
defendant— Wetmore  v.  Tennessee  Copper  Co., 
31  S.  Ct  84,  218  U.  S.  369,  54  L.  Ed.  1073. 
affirming  decree  Ladew  v.  same  (C.  C.)  179 
F:  245.  which  is  affirmed  31  S.  Ct  81,  218 
U.  S.  357,  54  L.  Ed.  1069. 

A  suit  to  enforce  liability  in  equity  of  a 
Kansas  corporation  on  bonds  of  a  railway  com- 
pany created  by  an  act  of  Congress  involves  a 
federal  question,  which  under  Judicial  Code,  § 
51,  may  not  be  brought  in  any  other  federal  dis- 
trict than  that  of  the  residence  of  the  Kansas 
corporation  without  its  consent— Male  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  36  S.  Ct  351,  240  U. 
•  S.  97,  60  L.  Ed.  544. 
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—  Waiver  of  objeetions. 

See  13  Cent  Dig.  Courts,  S  815;    3  Cent.  Dig.  Ap- 
pear. S  114. 

A  federal  court  has  jurisdiction  of  a  suit 
between  corporations  created  by  different  states, 
though  neither  is  created  by  the  state  in  which 
the  suit  is  brought,  when  the  defendant  waives 
its  personal  privilege  of  being  sued  in  the  dis- 
trict of  its  residence.— Central  Trust  Co.  v.  Mc- 
George,  151  U.  S.  129.  14  S.  Ot.  286,  38  L.  Ed. 
98,  reversing  decree  Central  Trust  Co.  v.  Virgin- 
ia F.  &  C.  Steel  &  Iron  Co.,  55  F.  769. 

The  exemption  from  suit  in  the  federal  court, 
in  any  district  other  than  that  of  defendant's 
residence,  is  waived,  if  not  pleaded. — Interior 
Const.  &  Imp.  Co.  v.  Gibney,  160  U.  S.  217.  16 
S.   Ct.  272,  40  li.   Ed.  401, 

The  objection  that  a  particular  Federal 
circuit  court  is  without  jurisdiction  of  a  suit 
between  citizens  of  different  states  because  nei- 
ther of  the  parties  is  a  resident  of  the  district 
is  waived  by  demurring  upon  grounds  reaching 
to  the  merits  of  the  cause  of  action  in  addition 
to  jurisdictional  grounds,  where,  under  the  local 
practice,  defendant  could  have  made  a  special 
appearance  by  motion  aimed  at  the  jurisdiction 
of  the  court  over  his  person,  or  by  motion  to 
quash  the  service  of  process. — ^Western  Loan  & 
Savings  Co.  v.  Butte  &  Boston  Consol.  Min, 
Co.,  28  S.  Ct.  720,  210  U.  S.  368,  52  L.  Ed. 
1101. 

The  objection  "that  a  suit  in  a  federal  Cir- 
cuit Court  between  citizens  of  different  states 
is  not  brought  in  the  proper  district  is  waived 
by  demurring  and  answering  without  raising 
that  question.  Decree,  Coram  v.  IngersoU 
(1906)  148  F.  169,  78  C.  C.  A.  303,  reversed. 
,— IngersoU  v.  Coram,  29  S.  Ct.  92,  211  U.  S. 
335,  53  li.  Ed.  208. 

Pleading  to  the  merits,  without  objecting 
that  suit  was  brought  in  the  wrong  federal  dis- 
trict, waives  requirement  of  Act  March  3,  1887, 
I  5,  that  suits  against  the  United  States  must 
be  brought  in  the  district  where  the  claimant 
resides.— United  States  v.  Hvoslef,  35  S.  Ct. 
459,  237  U.  S.  1,  59  L.  Ed.  813,  Ann.  Cas. 
1916A,  286,  affirming  judgment  (D.  C.)  Hooslet 
▼.  United  States,  217  F.  680. 

The  requirement  as  to  the  proper  district  for 
suits  on  claims  against  the  United  States,  under 
Tucker  Act  March  3,  1887,  $  5,  held  waived  by 
demurrer;  the  demurrer  being  in  substance  a 
general  appearance  by  the  United  States. — 
Thames  &  Mersey  Marine  Ins.  Co.  v.  United 
States,  35  S.  Ct.  496,  237  U.  S.  19,  59  L.  Ed. 
821,  Ann.  Cas.  1915D,  1087,  reversing  judgment 
(D.  C.)  217  F.  685. 

^=>280.  DetermlnatlQai    of    questions   of 
jurisdiotion. 

See  13   Cent    Dig.   Courts,  S9  816-818. 

Although  the  circuit  court  is  authorized  to 
protect  itself  of  its  own  motion  from  imposi- 
tions upon  its  jurisdiction  by  collusion  or  fraud, 
the  evidence  on  which  it  acts  must  be  pertinent 
to  some  issue,  and  where  the  complaint  alleged 
in  good  faith  that  plaintiff  was  an  alien,  and 
that  defendant  w:as  a  citizen  of  Illinois,  and 
no  plea  to  the  jurisdiction  was  made  by  defend- 
ant, but  upon  the  trial  it  appeared,  from  evi- 
dence that  was  irrelevant  and  pertinent  to  no 
issae,  that  defendant  was  also  an  alien,  and  that 
consequently,  under  Act  Cong.  March  3,  1875, 
I  5,  the  court  had  no  jurisdiction,  the  granting 
of  a  motion  to  dismiss  in  that  condition  of  the 
record  was  error. — ^Hartog  v.  Memory,  116  U. 
S.  588,  6  S.  Ct  521,  29  L.  Ed.  725. 

Where  the  jurisdiction  of  the  United  States 
circuit  court  depends  alone  on  the  citizenship  of 
the  parties,  the  record  must  show  it  positively, 
and  not  inferentially,  and  when  not  so  shown 
the  judgment  of  the  court  vdll  be  reversed.— Con- 


tinental Life  Ins.  Co.  v.  Tthoads.  119  U.  S.  237, 
7  S.  Ct.  193.  30  L.  Ed.  380. 

Where  the  record  does  not  show  that  the 
circuit  court  had  jurisdiction  of  the  suit,  which 
depends  alone  on  the  citizenship  of  the  party, 
its  judgment,  will  be  reversed  by  the  supreme 
court  of  the  United  States;  and  where  the  fault 
rests  alone  on  the  plaintiff,  whose  duty  it  was  in 
bringing  the  suit  to  make  the  jurisdiction  ap- 
pear, the  reversal  will  be  at  his  cost  in  that 
court.  If  the  citizenship  of  a  defendant  was  in 
fact  such,  at  the  commencement  of  the  suit,  as 
to  give  the  circuit  court  jurisdiction,  it  will  be 
in  the  power  of  that  court,  when  the  case  gets 
back,  to  allow  the  necessary  amendments  to  be 
made,  and  then  proceed  to  trial.— Halsted  v. 
Buster,  119  U.  S.  341,  7  S.  Ct.  276,  30  L.  Ed. 
462. 

The  supreme  court  of  the  United  States  will 
of  its  own  motion  deny  its  jurisdiction,  and  that 
of  the  court  from  which  the  record  comes,  un- 
less the  jurisdiction  affirmatively  appears,  al- 
though neither  party  mlike  the  point  in  the  argu- 
ment.—King  Iron  Bridge  &  Manufacturing  Co. 
V.  Otoe  County,  120  U.  S.  225,  7  S.  Ct.  552,  30 
li.  Ed.  623. 

Where  the  averments  in  a  complaint  or  dec- 
laration in  an  action  in  a  United  States  circuit 
court  make  out  a  case  arising  under  the  Con- 
stitution, laws,  or  treaties  of  the  United  States, 
if,  when  all  the  pleadings  are  in,  it  appears 
that  the  averments  are  immaterial  in  the  deter- 
mination of  the  matter  really  in  dispute  between 
the  parties,  and  especially  if  they  were  evidently 
made  for  the  purpose  of  creating  a  case  cog- 
nizable by  the  United  States  court  where  none 
in  fact  existed,  the  court  should  not  retain  ju- 
risdiction of  the  case,  but  immediately  dismiss 
it,  as  section  5,  Act.  Cong.  March  3,  1875,  re- 
quiring the  circuit  court  to  dismiss  the  suit 
when  it  satisfactorily  appjears  that  such  suit 
does  not  really  and  substantially  involve  a  dis- 
pute or  controversy  properly  within  its  juris- 
diction, applies  directly  to  such  a  case.— Robin- 
son V.  Anderson,  121  U.  S.  522,  7  S.  Ct.  1011, 
30  Li.  Ed.  1021. 

Where  it  appears,  on  appeal  from  a  United 
States  circuit  court,  that  such  court  had  no 
proper  jurisdiction  of  the  cause  on  account  of 
defective  allegations  as  to  the  citizenship  of 
the  parties,  in  the  petition  removing  the  cause 
thereto,  the  supreme  court  cannot  grant  leave 
to  amend  such  petition,  so  as  to  give  the  circuit 
court  jurisdiction. — Cameron  v.  Uodges,  127  U. 
S.  322,  8  S.  Ct.  1154,  32  L.  Ed.  132. 

Under  Act  Cong.  March  3,  1875,  §  5,  provid- 
ing that  if  it  shall  appear  to  the  satisfaction 
of  the  circuit  court,  at  any  time  after  suit  has 
been  brought  -  or  removed  thereto,  "that  such 
suit  does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  the  ju- 
risdiction of  said  circuit  court,"  etc.,  the  suit 
shall  be  dismissed,  the  court  is  bound  to  dismiss 
a  suit  depending  for  federal  jurisdicton  on  the 
nonresidence  of  the  plaintiff,  when  it  is  made  to 
appear  that  he  is  not  in  fact  a  nonresident. — 
Morris  v.  Gilmer,  129  U.  S.  315,  9  S.  Ct  289, 
32  L.  Ed.  690. 

Where,  on  a  writ  of  error  in  an  action  on 
a  contract,  commenced  in  the  circuit  court  by 
an  assignee,  the  record  does  not  affirmatively 
show  that  the  assignor  could  have  brought  the 
action  in  such  court  if  no  assignment  had  been 
made,  the  judgment  will  be  reversed  for  want 
of  jurisdiction. — Brock  v.  Northwestern  Fuel 
Co.,  130  U.  S.  341,  9  S.  Ct  552,  32  L.  Ed.  905. 

A  remittitur  of  damages  is  not  such  a  part 
of  the  record  that  an  allegation  of  citizenship 
therein  will  give  the  court  jurisdiction.— Denny 
V.  Pironi,  141  U.  S.  121,  11  S.  Ct  966,  35  L. 
Ed.  657. 
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Although  diverse  dtizenship  of  the  parties 
should  he  coTered  in  proper  averments  by  the 
plaintiff,  to  give  the  federal  court  jurisdiction, 
the  fact  that  it  appears  in  the  summons  forming 
a  part  of  the  record  is  sufficient  when  the  ques- 
tion is  first  raised  in  the  supreme  court. — Gordon 
▼.  Third  Nat  Bank,  144  U.  S.  97.  12  S.  Ct. 
657,  36  Lu  Ed.  360. 

Where  the  federal  court  has  exercised  juris- 
diction on  the  ground  of  diverse  citizenship,  the 
proceedings  cannot  be  attacked  in  another  action 
between  different  parties,  on  the  ground  that 
the  citizenship  was  not  diverse.— Lacassagne  v. 
Chapuis.  12  S.  Ct.  659,  144  U.  S.  119,  36  L. 
Ed.  368. 

A  cause  was  removed  from  a  state  court  up- 
on a  record  which  failed  to  show  complainant's 
citizenship  at  the  commencement  of  the  action, 
and  was  tried  without  objection  in  the  federal 
court.  EVom  its  judgment  an  appeal  was  taken 
to  the  supreme  court  while  Act  Feb.  25,  1889 
(25  Stat.  693),  was  in  force.  This  act  gave  the 
supreme  court  appellate  jurisdiction  in  all  cases 
in  which  the  jurisdiction  of  the  circuit  court 
was  in  issue,  but  provided  that,  when  the  judg- 
ment or  decree  did  not  exceed  $500,  only  the 
jurisdictional  question  should  be  reviewed. 
Held,  that  as  the  supreme  court  is  bound,  of  ifs 
own  motion,  to  take  notice  that  the  record  fails 
to  show  jurisdiction  of  the  court  below,  it  could 
not  dismiss  the  appeal,  even  if  it  appeared  that 
the  amount  in  controversy  was  not  sufficient  to 
sustain  the  appellate  jurisdiction  under  previous 
statutes,  but  must  reverse  the  decree,  with  direc- 
tions to  remand  the  cause  to  the  state  court. — 
Mattingly  v.  Northwestern  Virginia  R.  Co.,  158 
V.  S.  53,  15  S.  Ct  725,  39  K  Ed.  894. 

A  consideration  of  the  averments  of  an  an- 
swer in  determining  whether  the  circuit  court 
has  jurisdiction  of  a  suit  commenced  therein 
is  necessitated  by  Jurisdictional  Act  March  3, 
1875,  c.  137,  i  5.  la  Stat  472  [U.  S.  Corap.  St 
1901,  p.  5111,  which  requires  the  circuit  court 
to  dismiss  the  cause  whenever  "at  any  time 
after  such  suit  has  been  brought"  it  shall  ap- 
pear that  its  jurisdiction  has  been  improperly 
Invoked.  Decree,  109  F.  497.  48  C.  C.  A.  349, 
reversed.— Excelsior  Wooden  ±*ipe  Co.  ▼.  Pacific 
Bridfre  Co.,  22  S.  Ct  681,  185  U.  S.  282,  46  L. 
Ed.  910. 

The  question  of  the  jurisdiction  of  a  federal 
circuit  court,  invoked  on  the  ground  of  diversity 
of  citizenship,  may  be  raised  by  a  motion  to  dis- 
miss based  upon  the  proofs  taken  bv  the  master 
to  whom  the  cause  has  been  referred.— Steigleder 
V.  McQueaten,  25  S.  Ct  616,  198  U.  S.  141,  49 
L.  Ed.  986. 

A  suit  for  the  recovery  of  land  of  the  alleg- 
ed value  of  $5,000.  and  for  $2,000  damages  for 
its  detention,  cannot  be  dismissed  by  a  federal 
Circuit  Court,  acting  under  the  authority  of  Act 
March  3,  1875,  c.  137,  §  5.  18  Stet  470  [U.  S. 
Comp.  St.  1901,  p.  511],  as  not  really  and  sub- 
stantially involving  a  dispute  or  controversy 
Eroperly  within  its  jurisdiction,  because,  after 
earing  evidence,  the  court  is  satisfied  that  the 
defendants  did  not  act  jointly,  as  plaintiff  al- 
leged and  defendants  denied,  and  that  the  land 
taken  and  held  by  each  defendant  was  of  less 
value  than  $2,000,  since  in  so  deciding  the  court 
did  not  determine  a~  jurisdictional  fact  but  an 
essential  element  of  the  merits,  upon  which  the 
parties  were  entitled  to  the  finding  of  a  jury. 
— Smithers  v.  Smith,  27  S.  Ct  297,  204  U.  S. 
632,  51  L.  Ed.  656. 

A  federal  Circuit  Court  should  not  dis- 
miss on  its  own  motion,  for  want  of  jurisdic- 
tion, a  suit  against  the  dairy  and  food  commis- 
sioner of  a  state,  on  the  ground  that  such  suit 
is  one  against  the  state,  but  such  question  should 
be  raised  by  demurrer  or  other  pleading.— Scully 
v.  Bird,  28  S.  Ct.  597,  209  U.  S.  481.  52  L.  Edf. 
899. 

Affidavits  filed  in  connection  with  a  plea 
to  the  jurisdiction,  whether  actually  offered  to 


be  read  in  evidence  or  not  should  be  considered 
by  a  federal  Circuit  Court  in  deciding  the  ques- 
tion raised  by  a  plea  to  the  jurisdiction,  setting 
up  the  objection  that  the  defendant  was  a  foreign 
corporation  not  doing  business  in  the  state,  and 
that  the  person  attempted  to  be  served  with 
process  was  not  its  agent  at  that  time.— Mechan- 
ical Appliance  Co.  v.  Castleman,  30  S.  Ct  123u 
215  U.  S.  437.  54  L.  Ed.  272. 

(B)  JURISDICTION  DEPENDENT  ON  NA- 
TURE OF   SUBJECT-MATTER, 

Admiralty  jurisdiction,  see  Admiralty,  ^s»l-23. 
Federal  question  as  ground  for  removal  from 

state  to  federal  court,  see  Removal  of  Causes, 

^=^18—25. 

^=»281,  Oases  la  law  aad  equity  la  cea« 
eraL 

See  U  Cent  Dig.  Courte,  88  820-825. 

A  circuit  court  issued  an  injunction  to  re- 
strain city  authorities  from  removing  a  police 
judge  from  office.  Held,  that  the  court,  sitting 
as  a  court  of  equity,  had  no  jurisdiction  to  try 
and  determine  itself,  nor  to  restmin  tne  tribu- 
nals of  the  state  or  city  from  trying  and  deter- 
mining, the  matter,  and  this  whether  the  pro- 
ceeding of  the  city  authorities  be  regarded  aa 
criminal  or  civil,  judicial  or  administrative.— 
In  re  iSawyer,  124  U.  S.  200,  8  S.  Ct.  462,  31 
L.  Ed.  402. 

A  claim  that  a  municipal  ordinance  impairs 
the  obligation  of  a  contract  will  not  sustain  the 
jurisdiction  of  a  federal  court  unless  the  ordi- 
nance is  authorized,  or  supposed  to  be  authoris- 
ed, by  a  law  of  the  state.— Hamilton  Gaslight 
&  Coke  Co.  ▼.  City  of  Hamilton,  146  U.  S.  258, 

13  S.  Ct  90,  36  U  Ed.  963,  affirming  judgment 
(C.  C.)  37  F.  832. 

While,  under  Rev.  St.  tf  916,  967,  judgments 
recovered  in  federal  courts  were  liens  in  all 
cases  where  they  were  sruch  by  the  laws  of  the 
states,  these  sections  did  not  recognize  any  rights 
in  the  states  to  regulate  the  operation  of  fed- 
eral judgments;  and,  in  a  case  where  the  laws 
of  the  state  respecting  the  liens  of  judgments 
were  changed  after  the  enactment  of  these  sec- 
tions into  the  Revised  Statutes,  .the  question 
whether  a  judgment  thereafter  recovered  in  a 
federal  court  constituted  a  lien  upon  land  was 
one  which  depended  upon  a  construction  of  the 
federal  laws  and  rules  of  court,  and  was  there- 
fore a  question  of  federal  jurisdiction. — Cooke  v. 
Avery,  147  U.  S.  375,  13  S.  Ct  340,  87  U  Ed. 
209. 

The  question  whether  the  contract  rights 
created  by  the  charter  of  a  railroad  company 
by  a  state  are  violated  bv  subsequent  acts  of 
the  state,  limiting  the  right  to  collect  tolls,  is 
one  for  the  determination  of  which  a  citizen  of 
another  state,  who,  under  the  laws  of  the  state 
creating  the  corporation,  has  become  the  bene- 
ficial owner  of  its  property,  may  invoke  the  judg- 
ment of  the  federal  courts,  in  a  suit  to  restrain 
state  officers  from  enforcing  such  acts. — ^Reagan 
V.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  3U2| 

14  S.  Ct  1047,  38  L.  Ed.  1014. 

The  allegation  in  the  bill  filed  in  tho  cir- 
cuit court  that  in  certain  proceedings,  under 
which  the  defendant  claimed,  said  court  acted 
"entirely  without  jurisdiction,  and  without  color 
of  authority  save  as  the  agent  and  organ  of 
said  territory,"  is  too  indefinite  to  show  that 
such  proceedings  were  wanting  in  due  process 
of  law,  so  as  to  confer  jurisdiction  on  the 
federal  courts.— Hanford  ▼.  Davies,  163  U.  S. 
273,  16  S.  Ct  1051,  41  U  Ed.  157. 

To  give  a  federal  court  jurisdiction  of  a 
suit  op  the  ground  that  it  involves  a  federal 
question,  there  must  be  a  real  and  substantial 
dispute  as  to  the  effect  or  construction  of  a 
provision  of  the  constitution  or  of  some  law  of 
the  United  States,  upon  the  determination  of 
which  the  right  of  recovery  depends.     Decree 
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(C.  C.)  84  F.  726,  affirmed.— McCain  ▼.  City  of 
Des  Moines,  19  S.  Ct.  644,  174  U.  S.  168,  43 
L.  Ed.  936. 

The  United  States  does  not,  by  undertaking 
to  carry  a  passenger  in  an  elevator  in  one  of 
its  public  buildings,  impliedly  coutr?ict  that  its 
employes  in  charge  of  it  will  exercise  due  care, 
go  as  to  confer  jurisdiction  on  a  federal  court, 
under  Tucker 'Act  March  3,  1887,  c.  359,  24 
Stat  505  [U.  S.  Comp.  St.  1901,  p.  752],  of  an 
action  to  recover  damages  for  personal  injuries 
sustained  by  reason  of  the  negligence  of  such 
employes,  on  the  theory  that  such  action  is  upon 
a  "contract,  express  or  Implied,  with  the  gov- 
ernment of  the  United  States,"  within  the 
meaning  of  that  act ;  but  the  case  is  one  "sound- 
ing in  tort,*'  which  by  that  act  is  excluded  from 
judicial  cognizance.  Judgment  (C.  C.)  103  F. 
597,  affirmed.— Bigby  v.  United  States,  23  S.  Ct 
468,  188  U.  S.  400,  47  L.  Ed.  519. 

.^=>282.   Cases    arisins    under    Constitu- 
tion of  United  States* 

See  18  Cent  Dig.  Courts,  §S  820-824. 

An  action  for  damages  against  a  collector 
of  taxes  in  Virginia  for  seizing  plaintiff's  prop- 
erty for  the  purpose  of  enforcing  payment  of 
taxes  due  to  the  state,  after  refusing  to  receive 
from  plaintiff  in  payment  thereof  coupons  made 
receivable  for  such  taxes  by  Act  Va.  March 
30,  1871.  is  not  within  Rev.  St  §  629,  d.  16, 
giving  the  United  States  circuit  courts  cog- 
nizance, vidthout  reference  to  the  sum  or  value 
in  controversy  or  the  citizenship  of  the  parties, 
of  suits  to  redress  the  deprivation,  under  color 
of  any  law,  etc.,  of  any  state,  of  any  right, 
privilege,  or  immunity  secured  by  the  constitu- 
tion of  the  United  States,  such  suits  being  au- 
thorized by  Rev.  St  1 1979.  Although  the  right 
to  have  such  coupons  received  in  payment  of 
taxes  is  founded  on  a  contract  with  the  state, 
protected  by  Const,  art  1,  §  10,  forbidding  any 
state  to  pass  laws  impairing  the  obligation  of 
contracts,  the  only  right  secured  to  an  Individual 
by  that  clause  is  the  right  to  have  a  judicial 
determination  declaring  the  nullity  of  the  at- 
tempt to  impair  its  obligation.  A  direct  action 
for  the  denial  of  the  right  is  not  authorized.— 
Carter  v.  Greenhow.  114  U.  S.  317,  5  S.  Ct 
928,  962,  29  L.  Ed.  202;  Pleasants  v.  Same, 
114  U.  S.  323,  5  S.  Ct  931,  962,  29  L.  Ed.  204. 

In  an  action  against  a  municipal  corpora- 
tion to  recover  an  alleged  balance  due  on  a  con- 
tract, jplaintiff  alleged  that,  by  a  constitutional 
provision  of  the  state  relative  to  taxation  by 
municipalities,  defendant  could  not  raise  funds 
to  pay  its  just  debts,  and  that  by  reason  there- 
of plaintiff  could  not  enforce  payment  by  the 
levy  of  taxes,  though  his  contract  was  entered 
into  prior  to  the  adoption  of  the  constitution, 
and  that  such  provision  impaired  the  obliga- 
tions of  his  contract.  Held  insufficient  to  con- 
fer jurisdiction  on  the  federal  circuit  court, 
as  involving  a  question  arising  under  the  con- 
stitution and  laws  of  the  United  States,  especial- 
ly as  the  constitutional  provision  did  not  in- 
dicate on  its  face  that  it  was  to  be  applied 
to  antecedent  contracts,  and  the  state  supreme 
court  had  held  that  it  could  not  be  so  applied. 
—City  of  Shreveport  v.  Cole,  129  U.  S.  36,  9 
S.  Ct  210.  32  L.  Ed.  589;  Currie  v.  United 
States,  129  U.  S.  44,  9  S.  Ct  213,  32  L.  Ed. 
592. 

Act  La.  1868,  No.  74,*  uniting  several  mu- 
nicipalities m  a  police  district,  and  creating 
therefor  a  police  ooard,  with  power  to  issue 
warrants  and  certificates  for  payment  of  police 
expenses,  and  to  make  apportionments  of  such 
expenses  against  the  municipalities,  which  were 
to  be  binding  upon  them,  respectively,  and  to 
be  paid  by  taxes  raised  by  them,  and  subse- 
quent acts  making  such  warrants  and  certifi- 
cates receivable  for  municipal  licenses,  taxes, 
?2-^ "tr^^'o?^®''*  repealed  by  Act  Extra  Sess. 
lSi7.  No.  3o,  which  transferred  the  police  sys- 


tem to  the  municipalities.  Held,  that  a  suit  in 
equity  against  the  municipalities,  brought  by  a 
holder  oi  warrants  and  certificates  issued  by 
the  board,  for  the  application  thereto,  as  assets 
of  the  board,  of  amounts  due  to  it  on  apportion- 
ments made  and  taxes  levied  and  collected,  was 
not  within  the  jurisdiction  of  the  United  States 
circuit  court,  as  a  case  arising  under  the  con- 
stitution of  the  United  States,  on  the  ground 
that  the  repealing  act  impaired  the  obligation 
of  the  contract  arising  on  the  warrants  and  cer- 
tificates, as  that  act  left  in  force  substantially 
the  mode  of  payment  provided,  and  the  bill 
did  not  seek  to  enforce  the  acceptance  of  the 
warrants  and  certificates  for  taxes.— City  of 
New  Orleans  v.  Benjamin,  153  U.  S.  411,  14 
S.  Ct.  905,  38  L.  Ed.  764. 

The  grant  of  a  right  to  supply  gas  or  wa- 
ter to  a  municipality  and  its  inhabitants 
through  pipes  and  mains  laid  in  the  streets,  up- 
on condition  of  the  performance  of  the  service 
by  the  grantee,  is  the  grant  of  a  franchise  vest- 
ed in  the  state,  and,  after  performance  by  the 
grantee,  is  a  contract  protected  by  the  constitu- 
tion of  the  United  States  against  state  legis- 
lation to  impair  it ;  and  this  is  equally  the  case 
whether  the  grant  is  made  directly  by  the  legis- 
lature, or  by  municipal  authorities  to  whom 
the  right  has  been  delegated  by  a  charter,  and 
the  courts  of  the  United  States  have  jurisdic- 
tion of  a  suit  to  protect  such  contract  rights 
from  impairment  by  subsejjuent  legislation  by 
either  the  state  or  the  municipality,  as  the  case 
may  be.  Decree,  Walla  Walla  Water  Co.  v. 
City  of  WaUa  Walla  (C.  C.)  60  F.  957,  affirmed. 
—City  of  Walla  Walla  v.  Walla  Walla  Water 
Co.,  19  S.  Ct  77.  172  U.  S.  1,  43  L.  Ed.  341. 

Both  under  Rev.  St  Ohio  1880,  §  5848, 
which  expressly  authorizes  suits  to  enjoin  the 
illegal  levy  of  taxes  and  assessments,  and  upon 
general  principles  aside  from  such  statute,  a 
federal  court  in  Ohio  may  entertain  a  suit  to 
enjoin  the  enforcement  of  a  special  assessment 
made  under  a  rule  or  system  in  violation  of 
the  constitution  of  the  United  States.— Village 
of  Norwood  v.  Baker,  19  S.  Ct.  187,  172  U.  S. 
269,  43  L.  Ed.  443.  affirming  judgment  (C.  C.) 
Baker  v.  Village  of  Norwood.  74  F.  997. 

A  suit  to  enjoin  the  levy  and  collection 
of  a  special  -tax  for  local  improvements  by  a 
city  cannot  be  entertained  by  a  federal  court 
where  the  only  ground  of  jurisdiction  is  a  claim 
that  the  collection  of  the  tax  would  be  a  taking 
of  the  complainant's  property  without  due  pro- 
cess of  law,  based  solely  on  the  ground  that 
a  legislative  act  extending  the  boundaries  of 
the  city  to  include  the  territory  in  question  is 
void  under  the  state  constitution,  as  the  right 
to  the  relief  sought  depends  entirely  on  the  va- 
lidity of  the  city  government,— a  question  which 
does  not  involve,  and  cannot  be  affected  by,  a 
construction  of  the  federal  constitution,  but 
must  be  determined  solely  by  the  laws  of  the 
state.  Decree  (C.  C.)  84  F.  726,  affirmed.— Mc- 
Cain V.  City  of  Des  Moines,  19  S.  Ct  644.  174 
U.  S.  168,  43  L.  Ed.  936. 

The  rights  for  the  deprivation  of  which 
suits  may  be  brought  in  a  circuit  court  of  the 
United  States  under  Rev.  St  U.  S.  f  629,  cl. 
16,  for  the -protection  of  rights  secured  by  the 
constitution  of  the  United  States  or  by  any  law 
pro\'iding  for  equal  rights  of  citizens,  include 
civil  rights  only,  as  the  provisions  of  that  sec- 
tion were  brought  forward  from  the  act  of  con- 
gress of  April  20,  1871,  to  enforce  the  provi- 
sions of  the  fourteenth  amendment  Decree  80 
F.  1,  25  C.  C.  A.  301,  affirmed.— Holt  v.  Indiana 
Mfg.  Co.,  20  S.  Ct  272,  176  U.  S.  68,  44  L.  Ed. 
374. 

Regulations  respecting  the  pursuit  of  a 
lawful  trade  or  business^  being  an  exercise  of 
the  police  power,  are  within  the  authority  of 
the  state,  and  form  no  subject  for  federal  inter- 
ference,   unless  they   are  so  utterly  unreason- 
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able  and  extravagant  in  their  nature  and  pur- 
pose that  the  property  and  personal  rights  of 
the  citizen  are  unnecessarily  and  in  a  manner 
wholly  arbitrary  interfered  with  or  destroyed 
without  due  process  of  law.     Judgment  52  N. 

E.  44,  176  lU.  340,  48  L.  R.  A.  230,  affirmed. 
— Gundling  v.  City  of  Chicago,  20  S.  Ct.  633, 
177  U.  S.  183,  44  L.  Ed.  725. 

A  federal  question  is  presented  by  a  bill 
which  alleges  contract  exemj)tions  of  a  railroad 
company  from  taxation,  existing  and  recogniz- 
ed for  many  years,  which  the  state  statutes  are 
now  attemi)ting  to  impair  and  destroy. — Illinois 
Cent.  R.  Co.  v.  Adams,  21  S.  Ct.  251,  180  U. 
S.  28,  45  L.  Ed.  410. 

A  case  arises  under  the  constitution  of  the 
United  States,  of  which  the  circuit  court  has 
original  jurisdiction  without  diversity  of  citi- 
zenship, where  the  plaintiifs  right  of  recovery 
depends  upon  the  unconstitutionality  of  an  act  of 
congress.— Patton  v.  Brady,  22  S.  Ct  493, 
184  U.  S.  608,  46  L.  Ed.  713. 

A  complaint  in  ejectment  against  private 
individuals,  which  alleges  that  plaintiff  was 
ousted  in  violation  of  Const.  V.  S.  Amend,  art. 
5.  and  of  the  provision  of  the  treaty  with 
France  of  October  21,  1803,  for  the  protection 
of  the  inhabitants  of  the  territory  ceded  in  the 
enjoyment  of  their  property,  does  not  show  a 
cause  arising  under  the  constitution  or  a  treaty 
of  the  United  States,  of  which  the  circuit  court 
of  the  United  States  has  jurisdiction,  where 
no  right,  title,  privilege,  or  immunity  is  as- 
serted as  derived  from  the  constitution  or  treaty, 
as  against  the  defendants,  and  it  is  not  charg- 
ed that  they  took  possession  by  direction  by  the 
United  States  government. — Filhiol  v.  Maurice, 
22  S.  Ct  560,  185  U.  S.  108,  46  L.  Ed.  827. 

A  case  presented  by  a  bill  in  equity  which 
alleges  that  a  contract  right  of  a  waterworks 
company  with  whose  predecessors  a  municipal- 
ity, with  legislative  sanction,  contracted  for  a 
municipal  water  supply,  is  impaired  by  an  ordi- 
nance directing  that  the  waterworks  company 
be  notified  that  the  city  denies  any  liability  on 
any  contract  for  the  use  of  hydrants,  and  by 
the  subsequent  action  of  the  city  in  holding 
an  election  to  authorize  an  issue  of  bonds  to 
buy  or  construct  waterworks  of  its  own,  and  in 
refusing  to  pay  the  amount  due  and  payable 
under  the  terms  of  the  contract,  is  one  so  aris- 
ing under  the  laws  and  constitution  of  the  Unit- 
ed States  as  to  give  a  circuit  court  of  the  Unit- 
ed States  jurisaiction.— -Vicksburg  Waterworks 
Co.  V.  City  of  Vicksburg,  22  S.  Ct.  585,  185  U. 
S.  65,  46  L.  Ed.  808. 

An  action  to  recover  damages  from  state 
election  officers  for  their .  asserted  wrongful  re- 
fusal to  permit  the  plaintiff  to  vote  for  a  mem- 
ber of  the  house  of  representatives,  at  a  na- 
tional election  held  in  the  district  where  he 
resided,  is  one  arising  under  the  constitution  of 
the  United  States,  or  which  a  circuit  court  of 
the  United  States  has  jurisdiction.— Swafford  v. 
Templek)n,  22  S.  Ct.  783,  185  U.  S.  487,  46 
L.   Ed.   1005,  reversing  judgment   (C.   C.)   108 

F.  309. 

A  federal  court  is  not  vest^  with  jurisdic- 
tion of  a  suit  in  equity  to  enjoin  the  collection 
of  a  state  tax,  because  the  case  is  one  arising 
under  the  Constitution  and  laws  of  the  United 
States,  within  the  meaning  of  Judiciary  Act 
Aug.  13,  1888,  c.  866.  §  1,  25  Stat.  433  [U.  S. 
Comp.  St.  1901,  p.  508],  unless  there  is  appar- 
ent some  ground  of  equitable  jurisdiction  recog- 
nized by  the  federal  courts.— Indiana  Mfg.  Co.  v. 
Koehne,  23  S.  Ct.  452,  188  U.  S.  681,  47  L.  Ed. 
651. 

The  averment  that  if  a  temporary  injunc- 
tion granted  by  an  inferior  state  court,  restrain- 
ing the  future  payment  of  rentals  accruing  un- 
der the  alleged  contract  of  a  municipality  with 
a  water  company  because  of  the  invalidity  of 
the  contract,   should   ultimately   be  made   per- 


petual, such  company  would  thereby  be  deprived 
of  its  property  without  due  process  of  law,  does 
not  justify  a  federal  Circuit  Court  in  assum- 
ing jurisdiction  of  a  suit  by  the  water  company 
to  restrain  the  municipality  from  attempting 
to  annul  the  rental  contract,  as  being  a  case 
arising  under  the  federal  Constitution  or  laws.— 
Defiance  Water  Co.  v.  City  of  Defiance,  24  S. 
Ct.  63,  191  U.  S.  184,  48  L.  Ed.  140. 

The  assertion,  in  a  bill  filed  by  a  water 
company  against  a  municipality  and  its  com- 
mon council,  that  the  obligation  of  the  munici- 
pality's rental  contract  with  the  company  was 
impaired  by  an  ordinance  which,  whUe  deny- 
ing the  validity  of  the  contract,  allowed  a 
claim  for  rentaLs,  with  a  saving  clause  to  pre- 
vent estoppel,  is  too  clearly  unfounded  to  pre- 
sent a  case  arising  under  the  Constitution  or 
laws  of  the  United  States,  of  which  a  federal 
Circuit  Coilrt  has  jurisdiction  without  regard  to 
the  diversity  of  citizenship.— Id. 

The  assertion  in  a  suit  to  enjoin  municipal 
construction  of  an  underground  railway  that 
complainants  had  a  prior  exclusive  right  to  the 
use  of  the  city  streets  for  that  purpose  does 
not  bring  the  cause  within  the  jurisdiction  of 
a  federal  Circuit  Court  as  really  and  substan- 
tially involving  a  dispute  or  controversy  respect- 
ing the  federal  Constitution,  where  such  con- 
tention is  based  upon  the  effect  claimed  for 
the  filing  of  a  map  and  profile  of  the  proposed 
route  and  for  the  payment  of  an  incorporation 
tax,  and  involves  the  unfounded  assumption 
that  the  determination  by  the  rapid  transit 
board  created  by  Laws  N.  Y.  1891,  c  4,  to  con- 
struct an  underground  railway,  together  with 
the  -consents  of  the  municipal  authorities  and 
abutting  owners  to  the  municipal  construction 
of  such  road,  was  the  equivalent  of  the  requi- 
site consents  to  the  construction  of  complain- 
ants* proposed  road  which  had  never  been  ob- 
tain^. Decree  (C.  C.)  116  F.  952.  affirmed. 
—Underground  R.  R.  of  City  of  New  York  v. 
City  of  New  York,  24  S.  Ct.  494.  193  U.  S. 
416,  48  L.  Ed.  733. 

The  averment  in  a  bill  to  enjoin  the  con- 
struction of  a  rapid  transit  railroad  tunnel  un- 
der a  city  street  that,  by  such  construction, 
complainant,  as  an  abutting  owner,  is  deprived 
of  his  property  without  due  process  of  law. 
does  not  bring  the  case  within  the  jurisdiction 
of  a  federal  Circuit  Court,  where  the  bill,  on 
its  face,  proceeds  on  the  theory  that  the  action 
sought  to  be  enjoined  was  not  only  unauthor- 
ized, but  was  forbidden  by  state  legislation.— 
Barney  v.  City  of  New  York,  24  S.  Ct.  502. 
193  U.  S.  430.  48  L.  Ed.  737;  Huntington  v. 
Same,  24  S.  Ct  505,  193  U.  S.  441,  48  L. 
Ed.  741,  affirming  decree  (C.  C.)  118  F.  683. 

The  averment  in  a  bill  that  the  property 
of  a  water  company  was  taken  without  due 
process  of  law  by  Laws  Mass.  1894,  p.  550,  c. 
474.  enabling  it  to  sell  its  property  to  a  mu- 
nicipality to  defeat  municipal  construction  of  a 
water  supply  system,  because  such  statute  was 
construed  by  the  highest  state  court  as  not 
entitling  the  company  to  compensation  for  its 
franchise  and  other  incorporeal  rights,  and  the 
averment  that  the  obligation  of  the  company's 
contract  with  the  city  to  furnish  water  for  fire 
protection  was  impaired  by  the  failure  to  value 
future  profits  arising  from  such  contract,  arc 
so  devoid  of  merit,  where  the  water  company's 
charter  was  not  exclusive,  and  was  subject  to 
repeal,  alteration,  and  amendment,  as  to  be  in- 
sufficient to  sustain  the  jurisdiction  of  a  Cir- 
cuit Court  of  the  United  States  on  the  theory 
that  the  case  arose  under  the  federal  Constitu- 
tion within  the  meaning  of  Act  August  13. 
1888,  c.  866,  25  Stat.  433  [U.  S.  Comp.  St. 
1901,  p.  508i.  Decree  (C.  C.)  113  F.  677,  re- 
versed.— Newburyport  Water  Co.  v.  City  of 
Newburyport,  24  S.  Ct.  553,  193  U.  S.  5G1.  48 
L.  Ed.  795;  Gloucester  Water  Supply  Co.  v. 
City  of  Gloucester,  24  S.  Ct  557,  193  U.  S.  580. 
48  L.  Ed.  801. 
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A  substantial  controversy  respecting  rights 
under  the  federal  Constitution,  presented  by  the 
averments  of  the  bill,  is  sufficient  to  support  the 
jurisdiction  of  a  federal  Circuit  Court,  irre- 
spective of  the  actual  sufficiency  of  the  facts 
alleged  to  justify  the  relief  sought,  or  of  the 
facts  as  they  may  subsequently  turn  out.  De- 
cree, Pacific  Electric  Co.  v.  City  of  Los  Angeles 
(C.  C.)  118  F.  748,  affirmed.— Pacific  Electric 
Ry.  Co.  V.  City  of  Los  Angeles,  24  S.  Ct  586, 
194  U.  S.  112,  48  L.  Ed.  896. 

An  allegation  in  a  complaint  that  full  faith 
and  credit  will  not  be  given  to  the  public  acts 
of  Minnesota  if  a  New  Jersey  corporation  or- 
ganized for  the  purpose  of  acquiring  the  con- 
trol of  two  competing  interstate  railway  com- 
panies engaged  in  business  in  Minnesota  is 
allowed  to  carry  out  the  object  of  its  incor- 
poration does  not  present  a  cause  arising  under 
the  federal  Constitution,  of  which  a  Circuit 
C*ourt  of  the  United  States  can  take  jurisdiction. 
Decree  (C.  C.)  123  F.  692,  reversed.— State  of 
Minnesota  v.  Northern  Securities  Co.,  24  S.  Ct. 
598,  194  U.  S.  48,  48  L.  Ed.  870. 

Jurisdiction  of  a  federal  Circuit  Court,  of 
a  suit  to  enjoin  the  enforcement  of  a  munici- 
pal ordinance  reducing  street  railway  rates  can- 
not be  defeated  on  the  theory  that  a  lack  of 
delegated  power  to  adopt  the  ordinance  with- 
drew from  the  case  any  question  as  to  the  im- 
pairment of  contract  obligations,  where  the 
municipality's  defense  is  that  certain  other  or- 
dinances asserted  as  contracts  did  not  deprive 
it  of  its  continued  power  to  exert  authority 
over  such  rates,  because  the  state  law  prevent- 
ed it  from  abrogating,  by  subsequent  contracts, 
the  right  of  regulation  expressly  reserved  in  a 
prior  ordinance.  Decree,  Cleveland  City  Ry. 
Co.  V.  City  of  Cleveland  (C.  C.)  94  F.  385,  af- 
firmed.—City  of  Cleveland  v.  Cleveland  City 
Ry.  Co.,  24  S.  Ct  756,  194  U-  S.  517,  48  L. 
Ed.  1102;  Same  v.  Cleveland  Electric  Ry. 
Co..  24  S.  Ct.  764,  194  U.  S.  538.  48  L.  Ed. 
1109. 

An  objection  that  no  c]uestion  as  to  the 
impairment  of  contract  obligations  could  arise 
from  the  enforcement  of  a  municipal  ordinance 
reducing  street  railway  rates,  because  the  right 
to  regulate  such  rates  was  expressly  reserved 
in  a  prior  ordinance,  cannot  be  successfully 
urged  to  defeat  the  jurisdiction  of  a  federal 
Circuit  Court  of  a  suit  to  enjoin  such  enforce- 
ment, where  complainant  relies  wholly  upon 
contracts  alleged  to  have  resulted  from  subse- 
quent ordinances  which,  it  was  in  substance 
asserted,  had  deprived  the  municipality  of  the 
power  to  exercise  such  reserved  right. — Id. 

A  federal  court  cannot  enjoin  the  collection 
of  a  franchise  tax  assessed  under  the  author- 
ity of  a  state  because  of  inequality  in  valuation 
as  compared  with  other  taxable  property,  nor 
can  it  order  the  State  Treasurer  to  issue  a  re- 
ceipt in  full  to  the  complainant,  which  has  paid 
so  much  of  the  tax  as  it  thinks  was  justly  due. 
Decree  (C.  C.)  Louisville  &  N.  R.  Co.  v.  Coulter, 
131  F.  282,  reversed.— Coulter  v.  Louisville  & 
N.  R.  Co.,  25  S.  Ct.  342,  196  U.  S.  599,  49 
L.  Ed.  615. 

Inequality  in  valuation  for  taxation  of  a 
franchise,  as  compared  with  other  taxable  prop- 
erty, must  be  systematic  and  intentional  in  or- 
der to  justify  a  federal  court  in  enjoining  the 
apportionment  and  certification  of  the  tax  to 
the  several  counties,  where  the  assessment  does 
not  appear  to  have  been  made  on  such  a  differ- 
ent scale  of  values  from  that  adopted  elsewhere 
as  to  deny  the  equal  protection  of  the  laws 
guarantied  by  Const.  U.  S.  Amend.  14,  which 
was  the  only  ground  invoked  to  sustain  the  fed- 
eral jurisdiction. — Id. 

The  formal  repudiation  by  a  municipality 
of  its  contract  with  a  waterworks  company,  and 
its  refusal  to  perform  its  obligations  under  it, 
cannot  give  rise  to  a  suit  under  the  federal  Con- 


stitutioUj  of  which  a  federal  circuit  court  can 
take  jurisdiction  without  reference  to  the  citi- 
zenship of  the  parties.— City  of  Dawson  v,  Co- 
lumbia Ave.  Sav.  Fund,  Safe  Deposit.  Title  & 
Trust  Co.,  25  S.  Ct.  420,  197  U.  S.  178,  49  L. 
Ed.  713. 

The  contention  that  a  state  court,  in  ad- 
mitting a  nuncupative  will  to  probate  without 
giving  the  statutory  notice  to  the  next  of  kin, 
violated  the  due  process  of  law  clause  of  Const. 
U.  S.  Amend.  14,  is  too  lacking;  in  merit  to  af- 
ford a  basis  for  the^  jurisdiction  of  a  federal 
Circuit  Court  of  a  suit  to  set  aside  the  probate, 
even  assuming  that  such  notice  is  essential  to 
the  preliminary  probate,  where  the  bill  pro- 
ceeds on  the  theory,  which  finds  support  in  the 
law  of  the  state,  that,  despite  the  mere  prelim- 
inary admission  to  probate,  there  remained  a 
right  to  assail  the  existence  of  the  will  and  its 
probate,  which  was  not  lost  by  the  failure  to 
give  notice.— O'Callaghan  v.  O'Brien,  25  S.  Ct. 
727,  199  U.  S.  89,  50  L.  Ed.  101,  affirming 
judgment  Carrau  v.  O'Calligan,  125  F.  657,  60 
C.  C.  A.  347,  which  reversed  judgment  (C.  C.) 
O'Callaghan  v.  O'Brien,  116  F.  934. 

The  assertion  that,  because  real  estate  can- 
not be  devised  by  a  nuncupative  will,  the  at- 
tempt of  a  probate  court  to  exert  authority 
over  property  of  that  character  by  admitting 
such  a  will  to  probate  deprived  the  heirs  of  such 
property  without  due  process  of  law,  cannot 
give  a  federal  Circuit  Court  jurisdiction  to  * 
pass  upon  the  construction  and  effect  of  such 
will,  where  this  question  is  wholly  subordinate 
to«  the  determination  of  another  question  of 
which  that  court  had  no  jurisdiction,  such  as 
the  nonexistence  of  the  will  and  the  consequent 
invalidity  of  its  probate.- Id. 

A  case,  arising  under  the  Constitution  of 
the  United  States,  of  which  a  fe(|eral  Circuit 
Court  has  original  jurisdiction  without  regard 
to  the  citizenship  of  the  parties,  is  made  by 
a  bill  filed  by  a  water  company  to  restrain  the 
municipal  construction  of  a  waterworks  system 
on  the  ground  that  it  had  a  contract  with  the 
municipality  giving  it  exclusive  privileges,  the 
obligations  of  which,  it  insists,  would  be  im- 
paired by  the  establishment  of  municipal  water- 
works under  the  authority  of  subsequent  legis- 
lation.—Knox  ville  Water  Co.  v.  City  of  Knox- 
ville,  26  S.  Ct  224,  200  U.  S.  22,  50  L.  Ed. 
353. 

A  suit  to  enjoin  the  diversion  or  intended 
diversion  by  a  municipality  of  certain  funds 
which,  under  legislative  sanction,  it  had  collect- 
ed from  taxpayers  for  a  specific  public  object, 
but  which  were  not  applied  to  that  object,  on 
the  theory  that  such  failure  of  duty  on  the  part 
of  the  municipality  may  ultimately  cause  in- 
creased taxation,  and  thei;eby  deprive  the  tax- 
payers of  their  property  without  the  due  pro- 
cess of  law,  guarantied  by  Const.  U.  S.  Amend. 
14,  if  the  full  amount  originally  intended  to  be 
applied  to  the  particular  object  named  by  the 
Legislature  is  to  be  collected,  is  not  one  arising 
under  the  Constitution  of  the  United  States,  of 
which  a  federal  Circuit  Court  has  original  juris- 
diction without  regard  to  the  citizenship  of  the 
parties.— Owensboro  Waterworks  Co.  v.  City  of 
Owensboro,  26  S.  Ct.  249,  200  U.  S.  38,  50  L. 
Ed.  361. 

Averments  that  patentees  from  the  United 
States,  whose  titles  were  derived  from  Spain 
and  Mexico  by  virtue  of  grants  to  their  prede- 
cessors from  those  countries,  which  were  con- 
firmed by  the  board  of  land  commissioners,  act- 
ing under  Act  March  3,  1851,  c.  41,  9  Stat.  631, 
were  deprived  of  their  property  without  due 
process  of  law,  and  allegations  that  their  con- 
tract obligations  were  impaired,  by  certain  enu- 
merated California  statutes  and  charters  of  the 
city  of  Los  Angeles,  which  conferred  upon  the 
city  only  such  rights  in  respect  to  the  waters  of 
a  river  as  may  have  been  vested  in  the  state. 
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afford  no  proper  basis  for  the  jurisdiction  of 
the  federal  Circuit  Court,  as  of  a  case  arising 
under  the  federal  Constitution. — Devine  v.  City 
of  Los  Angeles,  26  S.  Ct.  652,  202  U.  S.  313, 
50  L.  Ed.  1046. 

A  controversy  arising  under  the  federal 
Constitution,  of  which  a  federal  Circuit  Court 
has  original  jurisdiction  without  regard  to  the 
citizenship  of  the  parties,  is  presented  by  a 
bill  which  asserts  that  the  obligation  of  a 
contract  for  the  exclusive  privilege  of  supplying 
water  to  a  city  and  its  inhabitants^  is  impaired 
by  a  subsequent  municipal  ordinance  and  a  leg- 
islative enactment  under  which  the  municipality 
is  proceeding  to  issue  and  market  its  bonds 
for  the  purpose  of  constructing  its  own  water- 
works system.— Mercantile  Trust  &  Deposit  Co. 
V.  City  of  Columbus,  27  S.  Ct.  83,  203  U.  S. 
311,  51  L.  Ed.   198. 

^he  claim  that  the  action  of  a  state  board 
of  equalization  in  making  an  assessment  for 
a  tax  pursuant  to  the  command  of  a  writ  of 
mandamus  was  the  action  of  the  state,  and, 
if  carried  out,  would  violate  Const.  U. .  S. 
Amend.  14,  by  taking  property  without  due 
process  of  law,  and  denying  the  equal  protec- 
tion of  the  laws,  constitutes -a  federal  question 
within  the  original  jurisdiction  of  a  federal  Cir- 
cuit Court.  Judgment,  Chicago  Union  Traction 
Co.  V.  State  Board  of  Equalization  (C.  0.  1902) 
114  F.  557,  aflfirmed.— Raymond  v.  Chicago  Un- 
'  ion  Traction  Co.,  28  S.  Ct.  7,  207  U.  S.  20,  52 
L.  Ed.  78,  12  Ann.  Cas.  757 ;  Same  y.  Chicago 
Edison  Co.,  28  S.  Ct.  14,  207  U.  S.  42,  52  L.  Ed. 
90. 

No  federal  question  respecting  due  process 
of  law  or  full  faith  and  credit  which  will  sus- 
tain a  writ  of  error  from  the  federal  Supreme 
Court  to  the  highest  court  of  a  state  is  in- 
volved in  a  suit  in  which  the  state  court,  after 
reversing    a    judgment    for    defendant    on    the 

S'ound  that  a  judgment  of  a  federal  Circuit 
ourt,  set  up  as  res  judicata  in  a  special  repli- 
cation to  two  of  four  pleas  in  set-off,  is  bind- 
ing, decided  on  rehearing  that,  conceding  the 
judgment  of  the  federal  court  to  be  binding  as 
to  the  two  pleas  to  which  the  replication  of  res 
judicata  applies,  judgment  for  defendant  can  be 
upheld  upon  the  other  two  pleas  referring  to 
earlier  stages  of  the  same  transaction :  nor  does 
it  matter  that  the  federal  Supreme  Court  may 
think  the  state  court  wrong  in  believing  that 
there  is  evidence  to  support  these  pleas. — Lea  the 
V.  Thomas,  28  S.  Ct.  30.  207  U.  S.  93,  52  L.  Ed. 
118. 

A  case  arising  under  the  federal  Constitu- 
tion, of  which  a  federal  Circuit  Court  has  ju- 
risdiction without  diversity  of .  citizenship,  is 
presented  by  a  bill  which  alleges  a  contract  ex- 
emption from  taxation  which  the  state  is,  by 
subsequent  legislation,  attempting  to  destroy.— 
Jetton  V.  University  of  the  South,  28  S.  Ct. 
375,  208  U.  S.  489,  52  L.  Ed.  584,  reversing 
decree  (C.  C.  1907)  University  of  the  South  v. 
Jetton,  155  F.  182. 

Whether  or  not  the  enforcement  of  a  state 
statute  providing  for  the  establishment  of  rates 
for  railroad  transportation  will  take  property 
of  the  railroad  companies  without  due  process 
of  law  raises  a  federal  question  within  the 
jurisdiction  of  a  circuit  court  of  the  United 
States,  if  the  requisite  amount  is  involved,  al- 
though its  determination  may  incidentally  in- 
volve a  question  of  fact.— Ex  parte  Young,  28 
S.  Ct.  441,  209  U.  S.  123,  52  L.  Ed.  714,  13 
L.  R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764. 

Whether  or  not  a  railroad  company  is  de- 
prived of  the  equal  protection  *of  the  laws,  and 
its  property  rendered  liable  to  be  taken  without 
due  process  of  law,  by  a  state  statute  provid- 
ing for  the  establishment  of  rates  of  trans- 
portation, because  the  penalties  fixed  for  viola- 
tion of  the  statute  are  so  enormous  as  to  re- 
quire obedience  to  the  law  rather  than  risk  the 
penalties  in  testing  it,  although  such  obedience 
might,  in  the  end,  result  in  confiscation  of  the 


railroad  property,  la  a  federal  question,  within 
the  jurisdiction  of  the  Circuit  Court  of  the 
United  States.— Id. 

The  Circuit  Court  of  the  United  States  has 
jurisdiction  at  the  suit  of  stockholders  of  a 
railroad  company  to  enjoin  the  company  from 

Eutting  in  force  transportation  rates  established 
y  a  state  statute,  which  are  so  low  as  to  be 
confiscatory  of  the  company's  property,  and,  as 
preliminary  thereto,  to  institute  an  inquiry  as 
to  whether  or  not  the  rates  are  in  fact  too  low. 
-Id. 

Allegations  in  a  bill  to  enjoin  the  enforce- 
ment, as  in  violation  of  Const.  U.  S.  Amend. 
14,  of  an  order  of  a  State  Railroad  Commission, 
that  such  commission  was  not  vested  with  pow- 
er to  make  that  order,  do  not  defeat  the  juris- 
diction of  a  federal  Circuit  Court  because,  in 
such  case,  the  action  of  the  commission  is  not 
that  of  the  state,  where  the  bill  sets  up  several 
entirely  separate  federal  questions,  some  of 
which  are  directed  to  the  invalidity,  on  various 
constitutioival  grounds,  of  the  state  statute  un- 
der the  supposed  authoritjr  of  which  the  order 
was  made,  and  some  of  which  are  founded  upon 
the  terms  of  the  order.— Siler  v.  Louisville  & 
X.  R.  Co..  29  S.  Ct.  451,  213  U.  S.  175.  53  L. 
Ed.  753 ;  Same  y.  Illinois  Cent  R.  Co.,  29  S. 
C:t.  458,  213  U.  S.  199,  53  L.  Ed.  760 ;  Same  v. 
Southern  Ry.  Co.  in  Kentucky,  Id.;  Same  t. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  Id. 

The  jurisdiction  of  a  federal  Circuit  Court 
of  a  suit  by  a  street  railway  company  to  en- 
join the  enforcement  of  a  municipal  ordinance 
as  impairing  contract  rights  cannot  be  sustain- 
ed wnere  such  ordinance,  after  reciting  that 
questions  as  to  the  company's  rights  have  been 
raided,  orders  it  to  remove  its  tracks,  and  di- 
rects the  city  solicitor  to  take  action  to  enforce 
the  city's  position,  since  such  direction  must 
contemplate  enforcement  by  suit,  and  not  the 
forcible  removal  of  the  tracks.  Decree  (C.  C. 
1907)  Des  Moines  City  Ry.  Co.  y.  City  of  Des 
Moines,  151  F.  854,  reversed.— City  of  Des 
Moines  y.  Des  Moines  City  Ry.  Co.,  29  S.  Ct 
553,  214  U.  S.  179,  53  L.  Ed.  958. 

A  suit  to  enjoin  the  officers  of  a  municipal- 
ity from  violating  its  contract  to  take  over  the 
laterals  of  a  drainage  company,  to  be  paid  for 
by  tax  warrants,  can  present  no  real  or  substan- 
tial federal  question  respecting  the  impairment 
of  contract  obligations  or  taxing  of  property 
without  due  process  of  law  which  will  sus- 
tain the  original  jurisdiction  of  a  federal  Circuit 
Court,  without  regard  to  the  citizenship  of  the 
parties.— Shawnee  Sewerage  &  Drainage  Co.  v. 
Steams.  31  S.  Ct.  452,  220  U.  S.  462,  55  U 
Ed.  544. 

Errors  committed  by  state  coart  when  pass- 
ing on  effect  of  contract  under  laws  in  exist- 
ence when  it  was  made  cannot  give  rise  to  a 
question  of  impairment  of  contracts,  reviewable 
in  federal  Supreme  Court  by  writ  of  error, 
where  no  effect  has  been  given  to  any  subse- 
quent legislation.— (1912)  Cross  Lake  Shooting 
&  Fishing  Club  v.  State  of  Louisiana,  32  S.  Ct 
577,  224  U.  S.  632,  56  L.  Ed.  924,  dismissing 
writ  of  error  (1909)  State  y.  Cross  Lake  Shoot- 
ing &  Fishing  Club,  48  So.  891,  123  La.  20a 

Decree  of  state  court  avoiding  a  convey- 
ance by  commissioners  of  the  Caddo  levee  dis- 
trict under  supposed  authority  of  Act  La.  No. 
74  of  1892,  I  9,  on  the  ground  that  the  board 
had  no  authority  to  sell  until  a  deed  conveying 
the  land  to  the  board  had  been  executed  by 
proper  state  officers,  does  not  give  effect  to  Act 
No.  171  of  1902,  repealing  the  earlier  act,  so 
as  to  present  a  question  of  impairment  of  con- 
tracts.— Id.         , 

A  federal  District  Court  may  not  decline 
jurisdiction  of  a  suit  to  enjoin  enforcement  of 
municipal  ordinance  as  violating  the  due  process 
clause  of  Const  U.  S.  amend.  14,  because  it 
was  also  in  conflict  with  a  similar  provision  of 
the  state  Constitution  until  the  court  of  last 
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resort  of  the  state  had  adjadged  to  the  con- 
trary.—Home  Telephone  &  Telegraph  Co.  v. 
City  of  Los  Angeles,  33  S.  Ct.  312,  227  U..  S. 
278,  57  L.  Ed.  510. 

Gronndlessness  of  claim  that  Laws  N.  Y. 
1805,  c.  965,  empowering  a  water  company  to 
acquire  land  and  water  as  permitted  by  General 
Railroad  Act  (Laws  1850,  c  140),  gave,  with- 
out notice,  a  vested  right,  requires  dismissal  for 
ladE  of  JDrisdiction  of  a  suit  to  enjoin  munic- 
ipal interference  with  such  alleged  right. — 
Ramapo  Water  Co.  v.  City  of  New  York,  35  S. 
Ct.  442,  236  U.  S.  579,  59  L.  Ed.  731. 

Bill  to  establish  a  trust  in  land,  brought 
against  trustees  of  the  internal  improvement 
fund  of  Florida,  alleging  that  their  action  is  a 
taking  of  complainant's  property  without  due 
process  of  law  within  Const.  Amend.  14,  will 
not  confer  jurisdiction  on  a  federal  court  where 
the  allegations  show  a  breach  of  contract. — 
Manila  Inv.  Co.  v.  Trammell,  36  S.  Ct  12,  239 
U.  S.  31,  60  L.  Ed.  129. 

The  federal  District  Court  has  jurisdiction 
without  diversity  of  citizenship  of  a  bill  to  pre- 
vent a  municipality  from  appropriating  com- 
plaiiiiant's  water  rights  without  compensation, 
the  bill  alleging  that  the  city  is  insolvent  and 
that  its  act  will  violate  the  contract  and  due 
process  clauses  of  the  federal  Constitution. — 
Cuyahoga-River  Power  Co.  v.  City  of  Akron,  36 
S.  CL  402,  240  U.  S.  462,  60  L.  Ed.  743,  re- 
versing decree  (D.  C.)  210  F.  524. 

laws    of 


Cases    arislnt:    under 
United  States. 

See  13  Gent.  Dig.  Courts,  99  S20-839. 

^=>284*  — —  In  general. 

See  13  Oent.  Dig.  Courts,  99  820-826.  831. 

A  decision  by  the  court  of  appeals  that  the 
acts  of  congress  establishing  a  system  of  water 
supply  in  the  District,  and  reflating  the  meth- 
od of  assessment,  are  constitutional,  and  that  an 
assessment  thereunder  without  notice  to  a  prop- 
erty holder  was  valid,  involves  the  validity  of 
statutes  of  the  United  States. — Parsons  v.  Dis- 
trict of  Columbia,  18  S.  Ct.  521,  170  U.  S.  45, 
42  L.  Ed.  943. 

A  suit  by  the  United  States  to  determine 
the  question  of  fraud  in  obtaining  an  award 
against  Mexico,  brought  under  authority  of  the 
act  of  congress  of  December  28,  1892,  is  a 
"case,*'  within  the  meaning  of  Const.  U.  S.  art 
3,  i  2,  extending  the  judicial  power  of  the  Unit- 
ed States  to  cases  in  law  and  equity  arising  un- 
der that  instrument,  the  laws  of  the  United 
States,  or  treaties,  since  the  proceeding  involves 
a  right  which  in  its  nature  is  susceptible  of 
judicial  determination;  and  the  statute  makes 
the  decision  of  the  court  of  claims  a  final  and 
indisputable  basis  of  action  by  the  parties,  and 
not  simply  an  ancillary  or  advisory  decision. 
Decree,  32  Ct.  CI.  462,  affirmed.— La  Abra  Silver 
Min.  Co.  V.  United  States,  20  S.  Ct  168,  175 
U.  S.  423,  44  L.  Ed.  223. 

A  bill  does  not  show  that  the  suit  arises 
under  the  constitution  and  laws  of  the  United 
States  by  an  averment,  in  a  suit  by  a  telegraph 
company  for  specific  performance  of  a  contract 
for  the  use  of  a  railroad  right  of  way  and  for 
an  injunction  against  interference  with  its 
rights,  to  the  effect. that  it  has  a  right  to  main- 
tain its  telegraph  line  on  the  railroad  "under 
the  provisions  of  the  statute  of  the  United 
States,"  as  it  has  long  been  settled  that  th^ 
statute  does  not  confer  on  telegraph  companies 
the  right  to  enter  on  private  property  without 
the  consent  of  the  owner.  Decree  90  F.  379,  33 
O.  C.  A.  113,  reversed.— Western  Union  Tel.  Co. 
V.  Ann  Arbor  R.  Co.,  20  S.  Ct  867,  178  U.  S. 
239,  44  L.  Ed.  1052. 

The  question  whether  a  right  of  selection 
recognized  as  between  mortgagor  and  mortga- 


gee is  also  applicable  as  between  a  purchaser 
upon  execution  and  the  mortgagee  is  not  a  fed- 
eral question,  even  when  a  purchase  has  been 
made  under  an  execution  from  a  federal  court, 
if  no  discrimination  be  made  against  executions 
from  those  courts. — Avery  v.  Popper,  21  S.  Ct. 
94,  179  U.  S.  806,  45  L.  Ed.  203,  dismissing  writ 
of  error  49  S.  W.  219.  50  S.  W.  122,  92  Tex. 
337,  71  Am.  St  Rep.  849. 

A  suit  on  the  bond  of  a  clerk  of  a  court  of 
the  United  States,  which  depends  upon  the 
scope  and  effect  of  the  bond  and  the  meaning 
of  the  statutes  in  conformity  with  which  it  was 

fiven,  is  a  suit  arising  under  the'  laws  of  the 
Inited  States,  of  which  a  circuit  court  has 
original  jurisdiction  without  diversity  of  citizen- 
ship. Judgment  102  F.  77,  42  O.  C.  A.  169, 
affirmed.— Howard  v.  United  States,  22  S.  Ct 
543,  184  U.  S.  6T6,  46  L.  Ed.  754. 

The  claim  that  grazing  cattle  owned  by 
a  Jesuit  society  are  exempt  from  state  tax- 
ation, based  either  u];>on  the  theory  that,  be- 
cause the  income  of  the  society  was  devoted  to 
the  charitable  work  of  improving  and  educating 
the  Indians  on  the  Flathead  reservation,  in 
Montana,  the  entire  beneficial  use  or  owner- 
ship of  the  property  taxed  was  in  tribal  In- 
dians, or  upon  the  ground  that  the  federal  gov- 
ernment, by  permitting  and  approving  the  work 
of  the  society,  and  by  aiding  it  from  time  to 
time  by  making  appropriations  in  its  behalf  had 
constituted  it  one  of  the  agencies  to  carry  out 
its  obligation  to  the  Indians,  is  too  clearly  lack- 
ing in  merit  to  confer  jurisdiction  on  a  federal 
Circuit  Court— Montana  Catholic  Missions  v. 
Missoula  County,  26  S.  Ct  197,  200  U.  S.  118, 
50  L.  Ed.  398. 

^ 

A  case  arising  under  the  laws  of  the  Unit- 
ed States,  of  which  a  federal  Circuit  Court  has 
jurisdiction  without  reference  to  diversity  of 
citizenship,  is  presented  by  a  bill  filed  by  the 
holder  of  a  nonnegotiable  note,  given  by  a  na- 
tional bank  which  afterwards  went  into  volun- 
tary liquidation,  to  exact  in  behalf  of  himself 
and  all  other  creditors  of  the  bank  the  stock- 
holder's liability,  imposed  by  Rev.  St.  U.  S,  § 
5151  [U.  S.  Comp.  St  1901,  p.  3465],  which, 
under  Act  of  June  30,  1876,  c.  156,  §  2,  19  Stat. 
63  [U.  S.  Comp.  St  1901.  p.  3509],  may  be  en- 
forced by  a  bill  in  the  nature  of  a  creditors'  bill 
whenever  the  bank  has  availed  itself  of  the 
provisions  of  Rev.  St.  U.  S.  f  5220  [U.  S.  Comp. 
St  1901,  p.  3503],  for  voluntary  liquidation. 
Decree,  George  v.  Wallace,  135  F.  286,  68  C. 
C.  A.  40,  affirmed.— Wyman  v.  Wallace,  26  S. 
Ct  495,  201  U.  S.  230,  50  L.  Ed.  738;  Fren- 
zer  V.  Same,  26  S.  Ct  498,  201  U.  S.  244,  50  L. 
Ed.  742;    Poppleton  v.   Same,  26  S.  Ct  498, 

201  U.  S.  245,  50  L.  Ed.  743. 

Allegations  in  a  bill  to  quiet  title,  framed 
under  Code  Civ.  Proc  Cal  i  738»  that  defend- 
ant's adverse  claims  are  based  upon  an  erro- 
neous construction  of  Treaty  of  Guadalupe  Hi- 
dalgo (9  Stat  922),  and  Act  Cong.  March  3, 
1851,  c.  41,  9  Stat  631,  and  upon  certain  enu- 
merated acts  of  the  California  Legislature,  and 
ordinances  and  charters  of  the  city  of  Los  An- 
geles, adopted  and  approved  in  pursuance  of 
such  construction,  do  not  present  a  case  aris- 
ing under  the  federal  Constitution,  laws,  or 
treaties,  of  which  a  federal  Circuit  Court  has 

i'nrisdiction  without  diversity  of  citizenship. — 
)evine  v.  City  of  Los  Angeles,  26  S.  Ct.  652, 

202  U.  S  313,  50  L.  Ed.  1046. 

A  case  arising  under  the  federal  Constitu- 
tion and  laws,  of  which  a  federal  Circuit  Court 
has  jurisdiction  without  diversity  of  citizenship, 
is  not  presented  by  a  bill  which  asserts  the  in- 
validity, under  the  federal  Constitution,  of  cer- 
tain statutes  and  ordinances  alleged  to  consti- 
tute a  cloud  on  title,  which  the  bUl  seeks  to  re- 
move.— Id. 


XUa  Dicest  is  compiled  on  the  Key-Number  System.   For  ezplaaation.  see  pace  iii. 


4=»284 


COURTS,  VII  (B) 


[8up.Ct.Dlg.— Page  654] 


State  courts  were  not  given  jurisdiction 
of  controversies  necessarily  involving  a  deter- 
mination of  the  title,  and,  incidentally,  of  the 
right  to  the  possession,  of  Indian  allotments 
while  the  same  were  held  in  trust  by  the  United 
States,  by  the  provision  of  Act  Aug.  15,  1894,  c 
290,  28  Stat.  2^6,  delegating  to  the  federal  Cir- 
cuit Courts  the  power  to  determine  such  ques- 
tions, since  the  purpose  of  that  act  to  continue 
the  exclusive  federal  control  over  disputes  con- 
cerning allotments  which,  prior  to  that  act, 
conid  only  have  been  decided  by  the  Secretary 
of  the  Interior,  is  manifested  by  its  provision 
that  a  judgment  or  decree  in  any  such  contro- 
versy shall  be  certified  by  the  court  to  the  Secre- 
tary of  the  Interior,  and  by  the  provision  of 
Act  Feb.  6.  1901,  c  217,  31  Stat.  760.  that  in 
such  suits  *'the  parties  thereto  shall  be  the 
claimant  as  plaintiff  and  the  United  States  as 
party  defendant."  Judgment,  Kalyton  v.  Kaly- 
ton  (1903)  74  P.  491,  45  Or.  116,  reversed.— 
McKay  v.  Kalyton,  27  S.  Ct.  346,  204  U.  S. 
458.  51  L.  Ed.  566. 

Suit  on  supersedeas  bond  given  under  Rev. 
St  §§  1000,  1007  (Comp.  St.  1913,  §§  1660, 
1666),  to  supersede  judgment  in  action  for 
breach  of  contract  pending  writ  of  error,  arises 
out  of  the  laws  of  the  United  States  within  Ju- 
dicial Code,  §  24,  so  as  to  give  District  Court 
jurisdiction.— American  Surety  Co.  of  New  York 
V.  Schultz,  35  S.  Ct  525,  237  U.  S.  159,  59  L. 
Ed.  892. 


— -  Iiaws     relating     to     publio 
lands  in.  general. 

See  13  Cent.  Dig.  CourU.  99  827,  828. 

Act  Cong.  July  4,  1884,  granting  to  the 
Southern  Kansas  Railway  Company  a  right  of 
way  through  the  Indian  Territory,  and  provid- 
ing (section  8)  that  the  federal  circuit  and  dis- 
trict courts  for  the  Northern  district  of  Texas, 
Western  district  of  Arkansas,  and  district  of 
Kansas  shall  have  jurisdiction,  without  refer- 
ence to  amount,  over  "all  controversies"  arising 
between  said  company  and  the  nations  or  tribes 
and  their  inhabitants  through  whose  territory 
the  railway  shall  be  constructed,  confers  juris- 
diction of  a  suit  by  an  inhabitant  of  the  Chicka- 
saw Nation  to  recover  for  the  wrongful  killing 
of  stock  by  the  company's  trains. — Southern 
Kansas  Ry.  Co.  v.  Briscoe,  144  U.  S.  133,  12 
S.  Ct  538,  36  L.  Ed.  377,  affirming  (C.  C.) 
judgment  Briscoe  v.  Southern  Kansas  By.  Co., 
40  F.  273. 

Act  Cong.  July  4,  1884,  grants  to  the  South- 
em  Kansas  Railway  Company  a  right  of  way 
through  the  Indian  Territory.  Held  that,  as  the 
company  derives  from  the  act  all  its  rights  in 
relation  to  the  construction  and  operation  of 
Its  road  in  the  territory,  a  controversy  growing 
out  of  the  exercise  of  those  rights  is  necessarily 
a  controversy  arising  under  the  laws  of  the 
United  States,  and  congress,  therefore,  had  con- 
stitutional power  to  give  jurisdiction  thereof  to 
the  federal  circuit  and  district  courts  for  the 
Northern  district  of  Texas,  Western  district  of 
Arkansas,  and  district  of  Kansas. — Id. 

The  declaration  in  the  latter  part  of  sec- 
tion 8  that  the  civil  jurisdiction  of  said  courts  is 
hereby  extended  within  the  limits  of  said  terri- 
tory, without  distinction  as  to  citizenship  of  the 
parties,  *'so  far  as  may  be  necessary  to  carry 
out  the  provisions  of  this  act,"  does  not  restrict 
the  words  **all  controversies"  to  controversies 
growing  out  of  the  construction  of  the  road, 
since  it  was  the  purpose  of  the  act  to  regulate 
not  only  its  construction,  but  its  operation  as 
well.— Id. 

In  an  action  brought  against  the  company 
under  the  act  by  a  person  as  an  inhabitant  of 
the  Chickasaw  Nation,  the  fact  that  he  was 
such  inhabitant  was  not  specifically  denied,  but 
there  was  a  general  denial  of  liability.  De- 
fendant requested  an  instruction  that  he  was  not 
such  inhabitant,  which  was  refused,  as  there 
was   evidence   tending   to   show   that   he   was. 


Held,  that  this  left  the  question  for  the  jury, 
and  by  returning  a  verdict  tot  him  they  deter- 
mined it  in  his  favor,  and  this  determination 
was  binding  upon  the  supreme  court. — Id. 

A  suit  over  the  ownership  of  real  property, 
in  which  plaintiff's  title  rests  upon  a  proper 
interpretation  of  the  exception  of  mineral  lands 
in  the  Northern  Pacific  Railroad  land  grant  act 
of  July  2,  1864  (13  Stat  365,  c.  217).  is  one 
arising  under  the  laws  of  the  United  States,  of 
which  a  circuit  court  has  jurisdiction,  wholly  in- 
dependent of  citizenship.  Decree,  104  F.  425, 
43  C.  C.  A.  620,  affirmed.— Northern  Pac.  Ry. 
Ca  V.  Soderberg,  23  S.  Ct.  365,  188  U.  S.  526, 
47  L.  E3d.  575. 

The  petition  in  an  action  of  ejectment  does 
not  present  a  case  arising  under  the  laws  of  the 
United  States  of  which  a  federal  Circuit  Court 
has  jurisdiction  without  diversity  of  citizenship 
because  it  states  that  there  is  a  dispute  between 
the  parties  over  the  construction  of  the  patent 
from  the  United  States  and  several  acts  of 
Congress  set  out  as  the  source  of  plaintiff's  ti- 
tle, where  its  averments  show  that  the  real  con- 
troversy is  over  the  claim  of  plaintiff  that  he  is 
entitled  to  the  land  formed  by  accretion,  since 
the  patent  was  Issued,  and  after  the  statutes 
were  passed.— Joy  v.  City  of  St.  Ix)uis,  26  S. 
Ct.  478,  201  U.  S.  332,  50  L.  Ed.  776,  affirming 
order  (C.  C.)  122  F.  524. 

A  suit  involving  rights  to  land  acquired 
under  law  of  the  United  States  does  not  arise 
under  that  law  for  jurisdictional  purposes  un- 
less it  involves  a  dispute  as  to  the  validity  or 
effect  of  such  law. — Shulthis  v.  McDougal,  32 
S.  Ct  704,  225  U.  S.  561,  56  L.  Ed.  1205. 


—  I«a«rs  relating  to  mines  aad 
minins  ziglits. 

See  18  Cent.  Dig.  Courts,  fi  829. 

A  suit  brought  in  support  of  a  protest  and 
adverse  claim  under  Rev.  St.  U.  S.  ff  2325. 
2326,  is  not  a  suit  arising  under  the  laws  of 
the  tFnited  States,  in  such  a  sense  as  to  confer 
jurisdiction  on  a  federal  court  regardless  of 
the  citizenship  of  the  parties,  where  no'  question 
is  made  as  to  the  meaning  and  construction  of 
the  statutes  of  the  United  States.— Blackburn 
V.  Portland  Gold-Min.  Co.,  20  S.  Ct  222,  175  U. 
S.  571,  44  L.  Ed.  276. 

A  suit  brought  in  support  of  an  adverse 
claim  to  a  mine  under  Rev.  St  U.  S.  |§  2325, 
2326,  is  not  a  suit  arising  under  the  laws  of 
the  United  States  in  such  a  sense  as  to  confer 
jurisdiction  on  a  federal  court  without  regard 
to  the  citizenship  of  the  parties,  unless  it  in- 
volves the  determination  of  a  question  as  to 
the  construction  or  effect  of  the  mining  laws. 
Judgment  87  F.  801,  31  C.  C.  A.  223,  reversed. 
—Shoshone  Min.  Co.  v.  Rutter,  20  S.  Ct  726» 
177  U.  S.  506,  44  L.  Ed.  864. 

^syft87,  — —  I«aws     relating     to     water 
eourses  and  water  rlf^lita. 

See  13  Cent  Dig.  Courts,  9  830. 

The  questions  of  priority  of  possession  of  a 
water  right  and  of  conformity  to  local  customs* 
laws,  and  decisions,  do  not  constitute  federal 
questions,  under  Rev.  St.  U.  S.  i  2339,  which 
will  give  jurisdiction  to  a  federal  court,  but  are 
merely  preliminary  to  or  the  possible  basis  of 
a  federal  question.— Tel luride  Power-Transmis- 
sion Co.  V.  Rio  Grande  W.  Ry.  Co.,  20  S.  Ct 
2^5,  175  U.  S.  639,  44  U  Ed.  305,  dismissing 
appeal  51  P.  146,  16  Utah,  125. 

The  nature  and  extent  of  the  riparian 
rights  and  the  rights  in  percolating  waters  of 
certain  patentees  from  the  United  States  whose 
titles  were  derived  from  Spain  and  Mexico  by 
virtue  6f  grants  to  their  predecessors  from  those 
countries,  which  were  confirmed  by  the  board 
of  land  commissioners,  acting  under  Act  March 
3,  1851,  c.  41,  9  Stat  631,  are  not  federal  ques- 
t  tions  *which  will  sustain  the  jurisdiction  of  a 
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federal  Circuit  Court,  but  are  questions  of  state 
or  general  law. — Devine  v.  City  of  Los  Angeles, 
26  S.  Ct.  652,  202  U.  S.  313,  50  L.  Ed.  1046. 

^=»288.  — —  I«aws  relating  to  navigable 
vraters. 

See  18  Cent.  Dig.  Courts,  S  830. 

The  question  as  to  the  rights  of  a  state  over 
marsh  and  tide  lands  on  the  borders  of  the  sea 
or  its  estuaries  is  one  of  local  law,  to  be  deter- 
mined by  the  supreme  court  of  the  state.— Shive- 
ly  V.  Bowlby,  152  U.  S.  1,  14  S.  Ct.  548,  38 
Lh  Ed.  331,  affirming  judgment  Bowlby  r.  Shive- 
ly,  22  Or.  410,  30  P.  154. 

The  conformity  of  a  log  boom  to  the  pro- 
visloDfi  of  a  state  statute,  so  as  to  exempt  it 
from  prohibition  under  section  10  of  the  river 
and  harbor  act  of  1890,  is  not  a  question  for  the 
state  courts  alone,  but  must  be  decided  by  a 
federal  court,  when  suit  is  brought  for  an  in* 
junction  against  the  boom  as  an  obstruction  to 
navigation  prohibited  by  the  federal  law.  De- 
cree 81  F.  658,  26  0.  C.  A.  547,  reversed.— 
United  States  v.  Bellingham  Bay  Boom  Co.,  20 
S.  Ct.  343,  176  U.  S.  211,  44  L.  Ed.  437. 

A  suit  which  involves  the  question  of  the 
right  to  construct  a  dock  in  a  navigable  river 
under  certain  acts  of  Congress  and  a  permit 
from  the  Secretary  of  War,  which  are  alleged  to 
be  in  execution  of  the  power  of  Congress,  un- 
der the  Constitution,  over  the  navigable  waters 
of  the  United  States,  is  one  arising  under  the 
Constitution  and  laws  of  the  United  States,'  of 
which,  under  Act  March  3,  1887,  c.  373,  24  Stat.. 
552,  as  corrected  by  Act  Aug.  13,  1888,  c.  866, 
25  Stat.  433  [U.  S.  Comp.  St.  1901,  p.  508], 
a  circuit  court  of  the  United  States  has  juris- 
diction without  diversity  of  citizenship. — Cum- 
mings  V.  City  of  Chicago,  23  S.  Ct.  472,  188  U. 
S.  410,  47  L.  Ed.  525 ;  Calumet  Grain  &  Eleva- 
tor Co.  v.  Same,  23  S.  Ct  477,  188  U.  S.  431, 
47  L.  Ed.  532. 

The  contention  that  rights  below  the  high- 
water  mark  of  navigable  nontidal  waters  can 
be  asserted  by  the  patentees  from  the  United 
States  an  appurtenant  to  tlie  uplands  conveyed 
to  them,  as  against  the  title  of  the  state  when 
subsequently  admitted  into  the  Union  is  too 
clearly  unfounded,  in  view  of  the  prior  decisions 
of  the  federal  Supreme  Court,  to  raise  a  federal 
question.  Decree  (1908)  164  F.  604,  90  C.  C.  A. 
39&  reversed.— McGilvra  v.  Ross,  30  S.  Ct.  27, 
215  U.  S.  70,  54  L.  Ed.  95. 


— —  I<aws  relatins  to  oommeroe. 

See  13  Cent.  Dig.  Courts,  fi  830. 

A  bill  by  one  railroad  company  against  an- 
other and  its  employes  to  enforce  the  interstate 
commerce  act  by  enjofning  defendants  from  re- 
fusing to  receive  plain tifiTs  cars  presents  a  case 
arising  under  the  constitution  and  laws  of  the 
United  States.— E"!  parte  Lennon,  17  S.  Ct.  658, 
166  U.  S.  548,  41  L.  Ed.  1110,  affirming  judg- 
ment 64  F.  320,  12  C.  C.  A.  134;  Ex  parte  Len- 
non (1S93)  14  S.  Ct.  123,  150  U.  S.  393,  37  L. 
Ed.  1120,  dismissing  appeal  (C.  C.)  Toledo,  A.  A. 
&  N.  M.  Ry.  Co.  V.  Pennsylvania  Co.,  54  F.  746. 

Jurisdiction,  in  a  federal  circuit  court,  of 
an  original  proceeding  by  mandamus  to  compel 
an  interstate  carrier  to  make  the  report  which 
the  Interstate  Commerce  Commission  is  author- 
ized by  the  act  to  regulate  commerce  to  require, 
cannot  be  inferred  from  the  grant  of  authority  to 
the  commission  to  enforce  that  act,  or  from  the 
direction  to  district  attorneys  of  the  United 
States  or  the  Attorney  General  to  institute  all 
necessary  proceedings  for  the  enforcement  of  its 
provisions. — United  States  v.  Lake  Shore  &  M. 
S.  Ry.  Co.,  25  S.  Ct.  538,  197  U.  S.  536.  49  L. 
Ed.  870. 


(^==>290.  —  Patent  laws« 

See  18  Cent.  Dig.   Courts.   S   832. 

An  action  against  a  patentee  for  specific  per- 
formance of  a  contract  to  permit  the  plaintiff  to 
make  and  use  the  patented  article,  and  for  an 
injunction  restraining  defendant  from  interfer- 
ing with  such  use,  does  not  involve  a  federal 
question,  and  is  consequently  not  within  the  ju- 
risdiction of  the  United  States  courts.— Marsh  v. 
Nichols,  Shepard  &  Co.,  140  U.  S.  344,  11  S.  Ct 
798,  35  L.  Ed.  413,  affirming  judgment  61  Mich. 
509,  28  N.  W.  699. 

While  the  federal  courts  have  no  jurisdic- 
tion, under  the  patent  laws,  of  litigation  in  re- 
spect to  patents,  when  it  appears  that  the  rights 
of  the  parties  are  governed  by  contract,  yet 
where  a  bill  for  infringement  is  in  the  usual 
form,  and  asks  the  usual  relief,  without  any  sug- 
gestion as  to  the  existence  of  any  contract  rela- 
tion between  the  parties,  the  mere  fact  that  the 
answer  sets  up  an  alleged  contract  for  an  assign- 
ment of  an  interest  in  the  patent,  and  that  a 
copy  thereof,  together  with  other  papers,  is  em- 
bodied in  a  "stipulation  of  submission  and 
agreed  facts,"  under  a  provision  that  it  may  be 
offered  in  evidence  subject  to  any  obj^tions  that 
might  be  urged  against  the  original,  will  not 
w^arrant  a  federal  court  in  dismissing  the  cause 
for  want  of 'jurisdiction,  without  any  finding  as 
to  the  existence  or  validity  of  the  alleged  con- 
tract—White V.  Rankin,  144  U.  S.  628,  12  S. 
Ct  768,  36  L.  Ed.  569,  distinguishing  Wilson  v. 
Sandford,  51  U.  S.  (10  How.)  99,  13  L.  Ed. 
344. 

A  suit  to  rescind  the  contract  for  the  ex- 
change of  a  stock  of  goods  for  an  invention  and 
letters  patent  applied  for  (which  were  subse- 
quently issued),  on  the  ground  of  fraudulent  rep- 
resentations as  to  the  utility  and  value  of  the  in- 
vention, is  a  suit  arising  upon  or  out  of  a  con- 
tract, and  does  not  raise  any  federal  question. 
—Wade  V.  Lawder,  17  S.  Ct  425,  165  U.  S.  624, 
41  L.  Ed.  851. 

A  suit  to  enjoin  state  taxes  as  illegal,  be- 
cause levied  in  effect  on  patents  or  patent 
rights,  is  not  one  "arising  under  the  patent 
laws,"  of  which  the  circuit  court  of  the  United 
States  can  take  jurisdiction  under  Rev.  St.  U. 
S.  §  629,  cl.  9.  Decree  80  F.  1,  25  C.  C.  A.  301, 
affirmed.— Holt  v.  Indiana  Mfg.  Co.,  20  S.  Ct. 
272,  176  U.  S.  68,  44  L.  Ed.  374. 

A  suit  by  a  licensee  against  his  patentee 
and  a  third  person,  in  which  the  bill  sets  up 
title  under  the  Ucense  and  alleges  the  validity 
of  the  patent  and  infringement,  is  a  case  aris- 
ing under  the  patent  laws,  of  which,  under  Rev. 
St.  U.  S.  S  629,  subsec.  9  [U.  S.  Comp.  St.  1901, 
p.  504],  the  circuit  court  has  original  jurisdic- 
tion, and  not  a  suit  on  a  contract,  although  the 
answer  raises  no  issue  as  to  the  validity  of  the 
patent  or  as  to  the  infringement,  and  admits  the 
license,  but  denies  that  it  is  a  subsisting  one, 
and  pleads  abandonment,  forfeiture,  and  revoca- 
tion. Decree  109  F.  497,  48  C.  C.  A.  349,  re- 
versed.—Eicelsior  Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co..  22  S.  Ct.  681,  185  U.  S.  282,  46  L. 
Ed.  910. 

A  suit  by  the  owner  of  a  patent  to  make 
the  directors  of  a  corporation  answerable^  for  a 
judgment  previously  recovered  against  it  for 
infringing  the  patent  is  not  within  the  origi- 
nal jurisdiction  of  a-  federal  Circuit  Court  un- 
les's  there  is  diversity  of  citizenship,  since  the 
suit  is  neither  one  upon  the  patent  nor  one 
ancillary  to  the  judgment  in  the  former  suit.- 
H.  C.  Cook  Co.  V.  Beecher,  30  S.  Ct  601,  217 
U.  S.  497,  54  L.  Ed.  855,  affirming  judgment 
(O.  C.  1909)  172  F.  166. 

Agreement  for  purchase  of  rotary  mimeo- 
graph subject  to  a  license  restriction  held  not 
.  collateral,  so  that  its  validity  would  be  depend- 
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ent  on  general  law,  of  which  a  federal  court 
will  have  no  juriBdiction. — Henry  v.  A.  B.  Dick 
Co.,  32  S.  Ot.  364,  224  U.  S.  1,  56  L.  Bd.  645, 
Ann.  Cas.  1913D,  880. 

Supreme  Court  of  United  States  will  not 
refrain  from  ruling  that  a  patentee  may  sell 
patented  articles  subject  to  restrictions  as  to 
their  use  and  predicate  infringement  on  a  differ- 
ent use  on  the  ground  that  the  ruling  might 
draw  to  the  federal  court  cases  otherwise  not 
within   that  jurisdiction. — Id. 

Action  by  patentee  of  rotary  mimeograph 
sold  under  a  license  restriction  against  one  sell- 
ing ink  to  the  purchaser  to  be  used  in  connec- 
tion with  such  mimeograph  held  one  arising  un- 
der patent  laws  of  which  the  federal  court  has 
jurisdiction. — Id. 

Whether  a  patentee  selling  a  rotary  mimeo- 
graph under  a  license  restriction  reserves  to 
himself,  as  patentee,  the  exclusive  right  to  all 
permitted  uses  of  his  invention,  is  a  question 
of  which  a  federal  court  has  jurisdiction. — id. 

A  case  arises  under  the  federal  patent  laws 
and  the  federal  courts  have  jurisdiction  irre- 
spective of  diversity  of  citizenship,  though  the 
bill  can  be  construed  to  confine  the  claim  of 
infringements  to  alleged  sales  of  the  patented 
devices  in  violation  of  a  price  restriction  impos- 
ed on  second  purchasers.— The  Fair  v.  Kohler 
Die  &  Specialty  Co.,  33  S.  Ct  410,  228  U.  S.  22, 
57  li.  Ed.  716. 

Where  the  bill  alleges  infringement  of  pat- 
ents and  prays  for  an  injunction  and  an  ac- 
counting, it  is  one  arising  under  the  patent  laws, 
of  which  the  federal  courts  have  original  juris- 
diction, without  regard  to  citizenship.— Healy  v. 
Sea  Gull  Specialty  Co.,  35  S.  Ct.  658,  237  U.  S. 
479,  59  L.  Ed.  1056. 

So  much  of  a  bill  as  charges  defendants  with 
inducing  patent  licensees  from  plaintiff  to  sell 
devices  embodying  the  patents  in  a  manner  not 
permitted  by  their  ^censes  and  praying  for  an 
injunction  presents  a  case  arising  ^uder  the  pat- 
ent laws  of  which  a  federal  court  has  jurisdic- 
tion under  Judicial  Code,  {§  24,  48,  and  256. — 
Geneva  Furniture  Mfg.  Co.  v.  S.  Karpen  & 
Bros.,  35  S.  Ct  788,  238  U.  S.  254,  59  L.  Ed. 
1295. 

A  suit  does  not  arise  under  the  patent  laws 
of  the  United  States,  where  it  is  brought  to  en- 
force payment  of  royalties  under  a  contract  and 
to  annul  a  patent  for  an  improvement  issued  aft- 
er the  contract  and  assigned  to  defendant. — 
Briggs  V.  United  Shoe  Machinery  Co.,  36  S.  Ct. 
6,  239  U.  S.  48,  60  L.  Ed.  138. 

Suit  by  owner,  manufacturer,  and  seller  of  a 
claimed  patented  pump  alleging  slander  of  title 
to  his  patent  prises  under  the  law  of  the  state, 
rather  than  patent  laws  of  the  United  States. — 
American  Wells  Works  Co.  v.  Layne  &  Bowler 
Co.,  36  S.  Ct  585,  241  U.  S.  257,  60  L.  Ed. 
987. 

^=3929 1«  —  Copyrislit  laws. 

See  13   Ceot.    Dig.   Courts,   S   833;   11   Cent   Dig. 
Copyr.   SS  49*  67. 

Whether  the  owners  of  the  copyright  in 
a  book  can  have  relief  in  a  court  of  equity  by 
virtue  of  their  rights,  independent  of  statutory 
copyright,  in  view  of  an  alleged  conditional 
sale,  is  a  question  which  the  Federal  courts 
cannot  consider  in  a  suit  to  restrain  the  sale 
of  the  book  at  retail  at  less  than  the  fixed  price, 
in  which  there  is  no  claim  of  damages  in  the 
sum  of  $2,(>00,  and  no  diversity  of  citizenship. 
Judgment  (1906)  147  F.  28,  78  C.  C.  A.  122, 
affirmed.— Scribnor  v.  Straus,  28  S.  Ct  735, 
210  U.  S.  3D2,  52  L.  Ed.  1094. 


^—  TiA'WM     relatinK     to     trade- 
marks. 

8e«  13  Cent.  Dig.  Courts,  fi  834. 

A  federal  court  has  no  jurisdiction  of  a  suit 
for  the  infringement  of  a  trade-mark  by  a  citizen 


of  the  same  state  as  the  complainant,  unless 
such  infringement  consists  in  using  the  trade- 
mark by  the  defendant  upon  goods  intended  to  be 
transported  to  a  foreign  country,  or  used  in  law- 
ful commercial  intercourse  with  an  Indian  tribe. 
—Ryder  v.  Holt,  128  U.  S.  525,  9  S.  Ot  145,  32 
L.  Ed.  529. 

Jurisdiction  of  a  suit  for  an  injunction 
against  infringement  of  a  trade-mark  used  in 
commerce  with  foreign  nations  or  with  the  Id- 
dian  tribes  cannot  be  entertained  by  a  circuit 
court  of  the  United  States,  where  the  parties 
are  citizens  of  the  same  state,  if  the  trade-mark 
is  not  one  that  can  be  lawfully  registered  under 
Act  Cong.  March  3,  1881,  c.  138,  21  Stat  502 
[U.  S.  Comp.  St  1901.  p.  34011,  and  the  right  to 
relief  must  be  based  on  the  fact  that  defendant 
is  using  the  word  as  an  instrument  of  fraud. 
Judgment,  Illinois  Watch  Case  Co.  v.  Elgin  Nat 
Watch  Co.,  94  F.  667,  35  C.  C.  A.  237,  affirmed. 
—Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Case 
Co.,  21  S.  Ct  270,  179  U.  S.  665,  45  L.  Ed.  365. 

A  federal  Circuit  Court  has  jurisdiction 
of  a  controversy  between  foreign  -subjects  and 
a  domestic  corporation  in  which  the  bill  as- 
serts a  right  under  a  federal  statute  by  virtue 
of  the  registration  of  a  trade-mark. — (1911) 
Baglin  v.  Cusenier  Co.,  31  S.  Ct  669,  221  U. 
S.  580,  65  L.  Ed.  863,  reversing  decree  (1908) 
164  F.  25,  90  C.  C.  A.  499. 

——  Aetions  by  or  agalnrt  Vait- 
ed  States  eorporatloms  la  gen- 


See  13  Cent.  Dig.  Courts,  §  835. 

A  suit  for  personal  injuries  against  a  rail- 
road corporation  which  derived  its  corporate 
powers  from  acts  of  congress  is  one  arising  un- 
der the  constitution  and  laws  of  the  United 
States,  and  is  therefore  within  the  federal  juris- 
diction.—Texas  &  P.  R.  Co.  V.  Cox,  145  U.  8. 
593,  12  S.  Ct  905,  36  L.  Ed.  829. 

Since  enactment  of  Act  Jan.  28,  1915,  t  5, 
no  suit  by  or  against  any  railroad  incorporated 
under  act  of  Congress  is  an  action  arising  tinder 
the  laws  of  the  United  States,  unless  there  was 
other  reason  therefor  other  than  that  the  compa- 
ny was  thus  incorporated.— Bankers'  Trust  Co. 
V.  Texas  &  P.  Ry.  Co.,  36  S.  Ct  569,  241  U.  S. 
295,  60  L.  Ed.  1010. 

A  suit  to  foreclose  mortgage  of  railroad  in- 
corporated under  federal  laws  does  not  arise  un- 
der laws  of  the  United  States  so  as  to  be  within 
jurisdiction  of  federal  court,  since  the  enactment 
of  Acf  Jan.  28,  1915,  §  5.— Id. 

—  Aotions  by  or  acainst  ma* 
tional  banks  or  roeeiTon 
tbereof. 

See  13  Cent  Dig.  Courts,  9  836;  6  Cent  Dig.  Baiik% 
Sfi  10J6,  10&9. 

An  action  by  the  assignors  of  national  bank 
stock  against  their  assignee  to  recover  payments 
which  they  have  been  compelled  to  make  towards 
the  bank's  liabilities,  owing  to  the  fact  that  the 
transfer  was  not  properly  registered  on  the 
bank's  books,  is  not  within  federal  jurisdiction  as 
arising  out  of  the  national  banking  act,  that  act 
imposing  no  duty  on  the  assignee  of  shares  to 
register  his  ownership  for  his  assignor's  protec- 
tion.—Lessassier  V.  Kennedy,  123  U.  S.  621.  8 
S.  Ct  244,  31  L.  Ed.  262. 

Under  Act  Cong.  July  12,  1882,  providing 
that  the  jurisdiction  for  suits  by  or  against  any 
national  bank,  except  suits  between  them  and 
the  United  States,  shall  be  the  same  as  the  ju- 
risdiction for  suits  by  or  against  banks  not  or- 
ganized under  any  law  of  the  United  States,  etc, 
the  circuit  court  of  the*  United  States  has  no 
jurisdiction  of  a  suit  by  a  stockholder  of  a  na- 
tional bank  against  the  bank  and  its  officers  and 
directors,  all  of  whom  are  residents  of  the  same 
state,  to  compel  collection  of  a  note  due  the 
bank,  and  payment  to  the  bank  by  the  directors 


ISiip.Gt.DIff.— Pace  «S7] 


COURTS,  VII  (B) 


«=»299 


of  snms  lost  by  reaBon  of  their  illegal  conduct 
— Whittcmore  v.  Amoskeag  Nat.  Bank,  134  U. 
S.  527, 10  S.  Ct.  592.  33  L.  Ed.  1002. 

Kor  is  jurisdiction  of  such  suit  conferred  on 
the  circuit  court  of  the  United  States  by  Rev. 
St.  t  5209,  prescribing  punishment  for  embezzle- 
ment or  willful  misapplication  of  the  funds  or 
credits  of  a  national  banking  association,  by  its 
officers  or  directors;  nor  by  section  52:39,  pro- 
viding for  a  suit  by  the  comptroller  of  the  cur- 
rency to  forfeit  the  franchises  of  national  banks 
for  the  intentional  violation  by  their  directors 
of  the  law  relating  to  national  banks.— Id. 

Act  Cong.  March  3,  1887  (24  Stat.  552),  as 
corrected  by*  Act  Aug.  13,  1888  (25  Stat.  433) 
declares  in.  section  4  that  national  banks  shall, 
for  the  purposes  of  all  actions  and  suits  in 
equity  by  or  against  them,  be  deemed  citizens 
of  the  states  in  which  they  are  located,  and  that 
in  such  cases  the  federal  courts  '*shall  not  have 
jurisdiction  other  than  such  as  they  would  have 
in  cases  between  individual  citizens  of  the  same 
state.'*  Held,  that  the  provision  quoted  does 
not,  when  one  of  the  parties  is  a  national  bank, 
take  away  the  jurisdiction  inhering  in  the  fed- 
eral courts  by  reason  of  diverse  citizenship,  but 
is  merely  intended  to  preserve  such  jurisdiction 
in  cases  in  which  botn  parties  are  citizens  of 
the  same  state  and  a  federal  question  is  in- 
volved, or  there  are  conflicting  claims  to  land 
under  grants  of  different  states;  thus  placing 
national  banks  on  precisely  the  same  footing 
with  individuals  or  other  corporations,  with  re- 
spect to  the  right  to  sue  or  be  sued  in  the  fed- 
eral courts. — Petri  v.  Commercial  Nat.  Bank  of 
Chicago,  142  U.  S.  644,  12  S.  Ct.  325,  35  L. 
Ed.  1144. 

Act  Aug.  13,  1888,  t  4,  providing  that  na- 
tional banks,  for  the  purposes  of  all  suits  by 
or  against  them,  shall  be  deemed  citizens  of  the 
states  in  which  they  are  located,  deprives  such 
banks  of  the  right  to  sue  or  be  sued  in  the  fed- 
eral courts,  except  where  the  suit  is  based  on 
the  diversity  of  citizenship  of  the  parties. — ^Ex 
parte  Jones,  17  S.  Ct.  222,  164  U.  S.  691.  41 
L.  Ed.  601. 

A  receiver  of  a  national  bank  is  an  officer 
of  the  government,  and  an  action  against  him 
in  his  representative  capacity  is  one  arising 
under  the  laws  of  the  United  States,  and  juris- 
diction of  a  circuit  court  therein  is  not  depend- 
ent on  diversity  of  citizenship  of  the  parties; 
hence  a  judgment  of  affirmance  of  a  circuit 
court  of  appeals  in  such  an  action  is  not  final, 
but  an  appeal  or  writ  of  error  lies  therefrom  to 
the  supreme  court. — Auten  v.  United  States 
Nat.  Bank.  19  S.  Ct.  628,  174  U.  S.  125,  43 
L.  Ed.  920. 

An  action  for  rent,  brought  against  the 
a^nt  for  the  shareholders  of  an  insolvent  na- 
tional bank  to  whom  the  comptroller  of  the 
currency  has  released  the  estate  of  the  bank, 
18  one  to  wind  up  the  affairs  of  the  bank,  and, 
as  such,  is  within  the  jurisdiction  of  the  federal 
Circuit  Court.  Judgment,  139  F.  5,  71  C.  C.  A. 
417,  affirmed.— 'International  Trust  Co.  v. 
Weeks,  27  S.  Ct.  69,  203  U.  S.  364,  51-L.  Ed. 
224. 

In  absence  of  diverse  citizenship,  an  action 
by  a  stockholder  of  a  national  bank  against  the 
bank  and  its  directors  to  recover  moneys  lost 
by  their  misconduct  was  not  justiciable  by  a 
federal  District  Court  under  Act  Aug.  13,  1888, 
I  4.— Herrmann  v.  Edwards,  35  S.  Ct.  839,  238 
U.  S.  107,  59  L.  Ed.  1224. 

The  omission  in  re-enactment  by  Judicial 
Code,  S  24.  par.  16,  of  provisions  of  Act  Aug. 
13,  18o8,  §  4,  defining  federal  jurisdiction  of 
suits  by  and  against  national  banks,  does  not 
extend  jurisdiction  of  federal  courts  to  suits 
based  on  common-law  liability  of  officers  of  such 


bank,  where  there  is  no  diversity  of  citizenship. 
— Id. 


— —  Actions  hj  or  asainst  re- 
ceivers appointed  by  United 
States  courts. 

See  IS  Cent  Dig.  Courts,  i  837. 

.  A  suit  for  personal  injuries  against  a  receiv- 
er of  a  corporation  which  derived  its  corporate 
powers  from  acts  of  Congress  is  one  arising  un- 
der the  Constitution  and  laws  of  the  United 
States,  and.  is  therefore  within  the  federal  ju* 
risdiction.— Texas  &  P.  R.  Co.  v.  Cox,  145  U. 
S.  593,  12  S.  Ct  905,  36  L.  Ed.  829. 

The  mere  order  of  a  federal  court  appoint- 
ing a  receiver  on.  a  creditors'  bill  does  not  en- 
able the  receiver. to  invoke  federal  jurisdiction 
independently  of  the  ground  of  jurisdiction  of 
the  creditors'  suit,  where  his  cause  of  action 
did  not  originate  in  the  order  of  appointment  or 
the  assignments  made  to  him  by  the  debtor  pur- 
suant to  that  order,  and  does  not  depend  there- 
on, and  no  right  claimed  by  him  by  virtue  of 
his  order  of  appointment  or  of  his  deeds  of  as- 
signment is  alleged  to  have  been  denied. — Pope 
V.  Louisville,  N.  A.  &  C.  Ry.  Co.,  19  S.  Ct.  500. 
173  U.  S.  573,  43  L.  Ed.  814,  dismissing  appeal 
Louisville,  N.  A.  &  C.  By.  Co.  v.  Pope,  80  F. 
745,  26  C.  C.  A.  131. 


— —  RcTenne  laws* 

*  See  13  Cent  Dig.  Courts.  9  839. 

Claims  to  recover  back  internal  revenue  tax* 
ee  wrongfully  collected  under  Act  Aug.  5,  1909, 
S  38,  are  founded  on  that  act,  within  Judicial 
Code,  t  24,  par.  20,  conferring  jurisdiction  on 
District  Courts  of  claims  based  on  any  law  of 
Congress.— United  States  v.  Emery,  Bird,  Thay- 
er Realty  Co.,  35  S.  Ct.  499,  237  U.  S.  28,  59 
L.  Ed.  825,  affirming  judgment  (D.  C.)  Emery. 
Bird,  Thayer  Realty  Co.  v.  United  States,  198 
F.  242. 

^=»298.  Oases  arising  nnder  treaties. 

See  13  Cent  Dig.  Courts,  f  840. 

A  suit  on  a  judgment  of  the  second  class 
named  in  Act  Cong.  June  5, 1882,  re-establishing 
the  court  of  confmissioners  of  Alabama  claims, 
and  providing  for  the  distribution  of  unappro- 
priated moneys  of  the  Geneva  award;  is  not  em- 
braced within  the  class  of  cases,  growing  out 
of  a  treaty,  of  which  the  court  of  claims,  under 
Rev.  St.  §  1066,  has  no  jurisdiction;  the  award, 
under  the  treaty  of  Washington  of  May  8, 1871, 
being  direct  to  the  United  States,  while  Act 
Cong.  June  2,  1886,  making  specific  appropria- 
tion for  the  distribution  of  the  balance  of  the 
Geneva  award  fund  among  the  judgment  credi- 
tors, brings  such  suit  within  the  meaning  of 
Rev.  St.  f  1059,  giving  the  cour^  of  claims  ju- 
risdiction of  cases  founded  on  a  law  of  congress. 
—United  States  v.  Weld,  127  U.  S.  51,  8  S.  Ct 
1000,  32  L.  Ed.  62. 

A  suit  to  establish  water  rights  connected 
with  lands  included' in  a  grant  from  the  Mexi- 
can government,  which  rights  are  claimed  to 
be  within  the  protection  of  the  treaty  with 
Mexico,  is  held  to  involve  no  federal  question 
for  the  purpose  of  giving  jurisdiction  to  the 
federal  courts.  Decree  (C.  C.)  82  F.  114,  af- 
firmed.—Crystal  Springs  Land  &  Water  Co.  v. 
City  of  Los  Angeles,  20  S.  Ct  573,  177  U.  S. 
169,  44  L.  Ed.*  720. 

^=s>299.  Allegations  in  pleadings. 

See  18  Cent  Dig.  Courts,  |  841. 

Where  the  original  jurisdiction  of  the  cir- 
cuit court  is  invoked  on  the  sole  ground  that 
the  determination  of  the  suit  depends  upon  a  fed- 
eral question,  it .  must  appear,  at  the  outset, 
from  the  declaration  or  bill,  that  the  suit  is  of 
that  character.     If  retained,  the  want  of  juris- 
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illctioa  at  the  outset  is  not  cured  by  an  answer 
or  ijl' a,  suggesting  a  federal  question. — Metcalf 
V.  City  of  Watertown,  128  U.  S.  586,  9  S.  Ct 
3  73  32  U  Ed.  543. 

Under  Act  Aug.  13,  1888,  giving  circuit 
courts  original  jurisdiction  of  suits  "arising 
under  the  constitution  or  laws  of  the  United 
States,"  plaintitTs  statement  of  his  cause  of  ac- 
tion must  show  that  he  relies  on  some  right 
under  such  constitution  or  laws,  and  a  sugges- 
tion in  his  bill  that  defendant  will  claim  that 
acts  relied  on  by  plaintiff  violate  the  Constitu- 
tion of  the  United  States  cannot  give  jurisdic- 
tion.—Tennessee  V.  Union  &  Planters'  Bank, 
152  U.  S.  454,  14  S.  Ct  654,  38  L.  Ed.  511. 

In  an  action  to  enjpin  a  turnpike  company 
from  charging  tolls  in  excess  of  the  rates  fixed  by 
a  statute,  the  answer  set  out  the  average  an- 
nual receipts  and  expenses  for  several  years 
prior  to  the  statute,  and  alleged  that  the  net 
earnings  for  those  years  had  not  allowed  divi- 
dends greater  than  4  per  cent ;  that  the  statute 
reduced  the  rates  50  per  cent,  below  those  before 
allowed;  and  that  such  reduction  would  so  di- 
minish its  income  that  it  could  not  maintain  its 
road,  meet  ordinary  expenses,  and  earn  any  divi- 
dend. Held,  that  these  allegations  were  suffi- 
cient, assuming  them  to  be  true,  to  raise  the 
?iuestion  whether  the  statute  deprived  the  de- 
endant  of  its  property  without  due  process  of 
law.— Covington  &  L.  Turnpike ,  Road  Co.  v. 
SandfoFd,  17  S.  Ct  198,  164  U.  S.  578,  41  L. 
Ed.  560. 

The  jurisdiction  of  a  federal  court  on  the 
ground  of  a  federal  question  is  to  be  determined 
by  the  allegations  of  the  bill,  and  not  on  the 
facts  as  they  subsequently  appear. — City  By. 
Co.  v.  Citizens'  St.  B.  Co.,  17  S.  Ct  653,  166 
U.  S.  557,  41  Ij.  Ed.  1114,  modifying  decree 
Citizens'  St  B.  Co.  v.  City  By.  Co.  (C.  C.)  64 
F.  647. 

Where  a  national  bank  is  sought  to  be  chargi 
ed  as  stockholder  in  another  corporation,  the 
averment  in  its  answer  that  the  stock  was  is- 
sued to  it  "without  authority  of  law"  must  be 
construed  as  referring  ,to  the  law  of  the  United 
States  governing  national  banks,  and  therefore 
raises  a  federal  question. — California  Nat.  Bank 
v.  Kennedy,  17  S.  Ct  831,  167  U.  S.  362,  42 
li.  Ed.  198. 

Jurisdiction  of  an  action  to  enjoin  the  tax- 
ation of  a  bridge  by  the  local  authorities  as  a 
toll  bridge,  it  being  taxed  by  the  state  as  a  part 
of  complainant's  railroad,  is  not  conferred  on  a 
federal  court,  on  the  ground  that  a  federal  ques- 
tion is  involved,  by  an  allegation  that  the  bridge 
was  built  under  authority  of  an  act  of  congress, 
where  the  rig^t  of  the  state  to  tax  the  bridge  is 
conceded^  the  controversy  being  as  to  the  method 
of  taxation  under  the  state  laws. — St.  Joseph 
&  G.  I.  B.  Co.  V.  Steele,  17  S.  Ct.  925,  167  U. 
S.  659,  42  li.  Ed.  315,  reversing  decree  63  F. 
867.  11  C.  C.  A.  470. 

A  bill  invoking  the  jurisdiction  of  the  cir- 
cuit court  of  the  United  States  on  the  ground 
that  the  case  arises  under  the  Constitution  of 
the  United  States  by  reason  of  the  violation  and 
Impairment  of  a  contract  will  be  dismissed  when 
it  does  not  aver  facts  to  show  such  violation. 
Decree  (C.  C.)  95  F.  539,  affirmed.—Bienville 
Water-Supply  Co.  v.  City  of  Alobile,  20  S.  Ct 
40,  175  L.  S.  109,  44  L.  Ed.  92. 

Merely  setting  up  a  general  right  under  a 
federal  statute  does  not  present  a  case  within 
the  first  category  of  cases  specified  in  Bev.  St 
U.  S.  §  709,  of  "an  authority  exercised  under 
the  United  States,"  where  the  validity  of  the 
statute  is  not  in  question.— Telluride  Power- 
Transmission  Co.  V.  Bio  Grande  W.  By.  Co., 
20  S.  Ct  245,  175  U.  S.  639,  44  L.  Ed.  305, 
dismissing  appeal  Bio  Grande  W.  By.  Co.  v. 
Telluride  Power-Transmission  Co.,  51  P.  146, 
16  Utah,  125. 


The  federal  question  relied  upon  as  confer- 
ring original  jurisdiction  on  a  circuit  court  must 
appear  necessarily  by  plaintiff's  statement  of  his 
own  claim,  and  cannot  arise  from  mere  allega- 
tions in -the  bill  of  the  defense  which  the  de- 
fendants intend  to  set  up,  or  which  they  rely 
upon.— Florida  Cent  &  P.  B.  Co.  v.  Bell,  20 
S.  Ct.  399,  176  U.  S.  321.  44  L.  Ed.  486,  re- 
versing judgment  87  F.  369,  31  a  CL  A.  a 

A  bill  invoking  the  jurisdiction  of  the  cir- 
cuit court  of  the  United  States  on  the  ground 
that  the  case  arises  under  the  constitution  of 
the  United  States  by  reason  of  the  violation  and 
impairment  of  a  contract  will  be  dismissed  wben 
it  does  not  aver  facts  to  show  such  violation. 
Decree  (O.  C.)  95  F.  539,  affirmed.— BienvUle 
Water-Supply  Co.  v.  City  of  Mobile,  22  S.  Ct 
820,  186  U.  S.  212,  46  L.  Ed.  1132. 

Jurisdiction,  if  conferred  on  a  circuit  court 
of  the  United  States  by  averments  in  the  bill 
as  to  the  defense  which  defendants  intend  to 
assert  is  ousted  by  the  filing  of  answers  which 
disclaim  any  intention  of  relying  on  such  de- 
fense-Boston &  M.  Consol.  Copper  &  Silver 
Min.  Co.  V.  Montana  Ore  Purchasing  Co.,  23 
S.  Ct  434,  188  U.  S.  632,  4t  L.  Ed.  626 :  Id., 
23  S.  Ct  440,  188  U.  S.  645,  47  L.  Ed.  634; 
Same  v.  Chile  Gold  Min.  Co.,  Id. 

A  suit  over  the  ownership  of  ore  taken  by 
defendants  from  a  mining  claim  alleged  to  be 
the  property  of  complainant  by  virtue  of  a  pat- 
ent from  the  United  States  is  not  brought  with- 
in the  jurisdiction  of  a  circuit  court  of  the 
United  States  by  allegations  in  the  bill  that  de- 
fendants intend  to  assert  a  defense  based  on 
certain  other  patents  and  the  mining  laws  of 
the  United  States,  on  the  theory  that  such  suit 
being  alleged  to  have  been  brought  in  equity  to 
avoid  a  multiplicity  of  suits,  is  in  effect  one  to 
quiet  title,  and  that  such  averments  are  there- 
fore necessarily  set  forth  as  part  of  the  cause 
of  action.— Id. 

The  federal  question  relied  upon  as  confer- 
ring original  jurisdiction  on  a  circuit  court 
must  appear  necessarily  by  plaintiff's  statement 
of  his  own  claim,  and  cannot  arise  from  mere 
allegations  in  the  bill  of  the  defense  which  the 
defendants  intend  to  set  up,  or  which  they  rely 
upon. — Id. 

.  Averments  in  a  complaint  in  ejectment 
that  defendant's  possession  rests  npon  an  in- 
fraction by  the  United  States  of  its  treaty 
obligations,  and  upon  a  taking  of  private  prop- 
erty for  public  use  without  just  compensation, 
do  not  bring  the  case  within  the  jurisdiction  of 
a  federal  Circuit  Court  where  the  averments 
respecting  plaintiff's  title  disclose  no  case  with- 
in the  jurisdiction  of  that  court  Judgment 
C.  C.)  119  F.  974,  affirmed.— Filhiol  v.  Torney, 
^4  S.  Ct  698,  194  U.  S.  356,  48  U  Ed.  1014. 

A  suit  to  compel  the  specific  performance 
by  a  carrier  of  its  agreement  to  issue  free 
passes  annually  to  the  complainants  is  not 
broughl  within  the  original  jurisdiction  of 
a  federal  Circuit  Court  as  one  arising  under 
the  Constitution  or  laws  of  the  United  States, 
within  the  meaning  of  Act  Aug.  13,  18S8,  c 
866.  m  Stat.  434  (U.  S.  Comp.  St  1901,  p. 
509),  by  allegations  in  the  bill  tiiat  the  refusal 
to  comply  with  the  contract  is  based  upon  the 
provisions  of  Act  Cong.  June  29,  1906»  c. 
3591,  84  Stat  584  (U.  S.  Comp.  St  Supp. 
1907,  p.  892),  and  that  such  act  does  not  pro- 
hibit the  giving  of  passes  under  the  circum- 
stances of  the  case,  and,  if  construed  as  hav- 
ing such  effect,  violates  Const  Amend.  5,  by 
denying  due  process  of  law.  Judgment,  Mott- 
ley  V.  Louisville  &  N.  B.  Co.  (C.  C.  1907)  150  F. 
406,  reversed.— Louisville  &  N.  B.  Co.  v.  Mott  ley, 
29  S.  Ct.  42.  211  U.  S,  149,  53  L.  Ed.  126. 

An  allegation  in  a  bill  that  a  municipal 
ordinance  providing  for  tl^e  summary  seizure 
and  destruction  of  food  in  cold  stonge  when 
unfit  for  human  consumption  violates  Const  U. 
S.  Amend.  14,  because  it  provides  neither  for 
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notice  Dor  for  an  opportunity  to  be  heard  be- 
fore such  Beiznre  and  destruction,  presents,  al- 
though unfounded,  a  constitutional  question 
within  the  original  jurisdiction  of  the  federal 
Circuit  Court.  Decree  (C.  C.  1907)  151  Fed. 
120,  modified.— North  American  Cold  Storage 
Co.  V.  City  of  Chicago.  29  S.  Ct.  101,  211  U. 
S.  306.  53  Lu  Ed.  195,  15  Ann.  Cas.  276. 

Allegations  in  an  action  of  ejectment  that 
defendants  were  asserting  ownership  under  a 
certain  deed,  which  was  void  under  congression-' 
al  legislation  restricting  alienation  of  land's  al- 
lotted to  the  Choctaw  and  Chickasaw  Indians, 
does  not  present  a  case  arising  under  the  Laws 
of  the  United  States  of  which  a  federal  Circuit 
Court  has  jurisdiction. — ^Taylor  v.  Anderson,  34 
S.  Ct  724,  234  U.  S.  74,  58  L.  Ed.  1218,  affirm- 
ing judgment  (C.  C.)  197  F.  383. 

Allegations  in  bill  of  lessee  of  an  oil  and  gas 
mining  lease  from  the  heirs  of  an  Indian  home- 
stead allottee  for  recovery  of  possession  and  for 
an  injunction,  alleging  that  a  subsequent  lease 
to  defendant  approved  by  Secretary  of  Interior 
was  void  under  Act  May  27,  1908,  presented  a 
cause  of  action  within  the  jurisdiction  of  a  fed- 
eral District  Court. — Lancaster  v.  Kathleen  Oil 
Co..  36  S.  Ct  711,  241  U.  S.  551,  60  U  Ed. 
1161. 

iO  JURISDICTION  DEPENDENT  ON  CITI- 
ZENSHIP. RESIDENCE.  OR  CHAR- 
ACTER OF  PARTIES. 

Citizenship  or  alienage  as  ground  for  removal 

of   cause   to   federal   court,   see   Removal   of 

Causes,  «=»2(M51. 
Requisite  of  jurisdiction  of  Circuit  Court  in 

bankruptcy  proceedings,  see  Bankruptcy,  ^=:> 

294. 

^s>301.   Oases      affeetint:      ambassadors, 
other  piiblio  ministers,  or  con- 
suls. 
See  18  Cent  Dig.  Ck>urt8.  §  842. 

The  jurisdiction  of  a  United  States  circuit 
court  of  a  suit  by  a  citizen  against  an  alien  is 
not  defeated  by  the  fact  that  the  defendant  is 
the  consul  of  a  foreign  government — Bors  v. 
Preston,  111  U.  S.  252,  4  S.  Ct  407,  28  L.  Ed. 
419. 

One  who  was  duly  accredited  to  and  receiv- 
ed and  recognized  by  the  United  States  under 
the  title  of  agent  from  the  Swiss  Confedera- 
tion was  indicted  under  the  provisions  of  Rev. 
St.  §  5209,  relating  to  embezzlement  or  falsifi- 
cation of  accounts  by  bank  officers.  Defendant 
was  president  of  a  bank  in  the  city  of  Wash- 
ington. He  had  been,  for  many  years,  consul 
general  of  the  Swisf  Confederation,  and,  on 
February  28,  1869,  was  accredited  their  po- 
litical agent  He  was  requested,  on  May  30, 
1881,  to  resign  both  these  positions,  by  his  own 
government,  and  his  resignation  was  accepted 
on  June  2(Hh,  The  indictment  had  been  found 
on  June  17th.  The  records  of  the  state  depart- 
ment showed,  with  reference  to  his  relations 
with  this  government  as  political  agents,  simply 
a  letter,  under  date  of  March  30.  1868.  from 
him  to  secretary  of  state,  inclosing  his  cre- 
dentials, and  soliciting  an  interview  for  the 
formal  presentation;  also  a  letter  from  the 
secretary,  granting  this  interview,  and  a  later 
one  from  another  secretary,  informing  him  that 
his  relations  to  the  United  States  did  not  ac- 
cord him'  the  privilege  of  the  free  entry  of  goods 
imported  for  his  own  use.  Held^  that  the  Unit- 
ed States  Bujpreme  court  would  not  issue  a  writ 
of  certiorari,  commanding  the  supreme  court 
of  the  District  of  Columbia  to  certify  to  it  the 
indictment  and  proceedings  under  it— Ex  parte 
Hitz,  111  U.  S.  766,  4  S.  Ct  698,  28  L.  Ed. 
592. 

Rev.  St  I  687,  gives  the  supreme  court  ex- 
clusive  jurisdiction   of  suits   against  ambassa- 


dors and  other  public  ministers.  Section  563 
gives  the  district  courts  jurisdicfion  of  suits 
against  consuls  and  vice  consuls.  Section  4130 
provides  that  the  word  ''minister"  shall  mean 
the  person  invested  with  and  exercising  the  prin- 
cipal diplomatic  functions.  In  absence  of  the 
minister  from  Guatemala,  the  consul  general,  a 
citizen  of  the  United  States,  exercised  the  min- 
ister's functions  by  consent  of  the  secretary  of 
state.  Official  letters  were  addressed  to  him  as 
consul  general,  and  two  were  addresed  to  him  as 
in  charge  of  the  legation.  His  own  letters  he 
signed  as  consul  general.  ITe/cf,  that  the  district 
court  had  jurisdiction  over  a  suit  against  him, 
as  he  is  not  a  public  minister,  within  the  mean- 
ing of  section  687.— In  re  Baiz,  135  U.  S.  403, 
10  S.  Ct.  854,  34  D.  Ed.  222. 

^=»302«  OontroTersies   to   which.   United 
States  is  a  party. 

.See  13  Cent  Dig.  Courts.  §9  84S.  986. 

A  suit  by  a  state  to  enjoin  the  secretary  of 
the  interior  and  the  commissioner  of  the  land 
office  from  selling  school  lands  in  the  Red  Lake 
Indian  reservation  must  be  regarded  as  a  con- 
troversy to  which  the  United  States  is  a  party, 
and  of  which,  as  a  state  is  also  a  party,  the 
supreme  court  of  the  United  States  has,  under 
Const  U.  S.  art.  3,  §  2.  original  ju^risdiction, 
in  view  of  the  provision  of  Act  March  2,  1901, 
c.  808,  31  Stat  950  [U.  S.  Comp.  St  1901,  p. 
1384],  that  the  Indians  need  not  be  made  par- 
ties to  such  a  suit  if  the  secretary  of  the  In- 
terior is  made  a  party  thereto,  and  that  the 
attorney  general,  on  request  of  the  secretary, 
shall  represent  and  defend  the  Indian  rights. — 
State  of  Minnesota  v.  Hitchcock,  22  S.  Ct.  650» 
185  U.  S.  373,  46  L.  Ed.  954. 

The  United  States  is  the  real,  and  not 
merely  the  nominal,  plaintiff,  so  as  to  sustain 
the  original  jurisdiction  of  a  federal  Circuit 
Court  under  Judiciary  Acts  March  3,  1887,  c. 
373,  24  Stat  552,  and  Aug.  13,  1888.  c.  866,  25 
Stat  433  [U.  S.  Comp.  St  1901.  p.  508],  with- 
out regard  to  the  amount  in  dispute,  in  a  suit 
authorized  by  Act  Aug.  13,  1894,  c.  282.  §  5, 
28  Stat  279  [U.  S.  Comp.  St  1901,  p.  2316],  to 
be  brought  in  its  name,  for  the  use  and  benefit 
of  a  materialman,  upon  the  bond  of  a  contractor 
for  a  public  work,  which  the  statute  requires 
shall  contain  the  specific,  special  obligation 
directly  to  the  United  States  that  the  contractor 
shall  promptly  make  payments  to  all  persons 
supplying  him  labor  and  materials  in  the  prose- 
cution of  the  work.  Judgment,  United  States 
V.  Churchyard  (C.  C.  1904)  132  F.  82;  Same  v. 
Fidelity  ^  Deposit  Co.  of  Maryland,  Id.;  Same 
V.  United  States  Fidelity  &  Guaranty  Co.,  Id., 
affirmed.— United  States  Fidelity  &  Guaranty 
Co.  V.  United  States,  27  S.  Ct  381,  204  U.  S. 
349,  51  L.  Ed.  516. ' 

^s»303.   Snits  against  states. 

See  13  Cent.   Dig.  Courts.  }{  844,  S44H;    44  Cent 
Dig.  States,  tS  191.  192. 

Though  a  law  passed  by  a  state,  withdraw- 
ing from  its  officers  the  power  of  carrying  out 
the  contract  embodied  in  its  bonds  and  coupons 
or  certificates  of  indebtedness,  is  unconstitution- 
al, as  impairing  the  obligation  thereof,  a  suit 
cannot  be  maintained  in  the  federal  courts  to 
compel  such  state  officers  by  mandamus  to  do 
the  acts  which  constitute  a  performance  of  the 
contract  Such  a  suit  is  in  effect  a  suit  against 
the  state  itself.— State  of  Louisiana  v.  Jumel, 
107  U.  S.  711.  2  S.  Ct  128,  27  L.  Ed.  448; 
Antoni  v.  Greenhow,  107  U.  S.  769,  2  S.  Ct.  91. 
27  Ia  Ed.  468 ;  Hagood  v.  Southern,  117  U.  S. 
52,  6  S.  Ct.  608,  29  L.  Ed.  805. 

A  state  cannot  take  an  assignment  of  the 
bonds  of  another  state,  held  by  one  of  its  citi- 
zens, and  maintain  an  action  thereon  in  its 
own  name  against  the  other  state  for  the  bene- 
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fit  of  the  bondholder.  Such  an  action  is  within 
the  provision  of  the  eleventh  amendmenti  that 
the  judicial  power  of  the  United  States  does  not 
extend  to  suits  against  a  state  by  citizens  of  an- 
other state.— State  of  New  Hampshire  v.  Lou- 
isiana, 108  U.  S.  76,  2  S.  Ct.  176,  27  L.  Ed. 
656. 

One  state  cannot  create  a  controversy  with 
.  another  state,  within  the  meaning  of  that  term 
as  used  in  the  judicial  clauses  of  the  constitu- 
tion, by  assuming  the  prosecution  of  debts  ow- 
ing by  the  other  state  to  its  citizens;  and  the 
supreme  court  is  prohibited  both  by  the  letter 
and  spirit  of  the  constitution  of  the  United 
States  from  entertaining  such  Buit8.—Id. 

The  immunity  from  suit  belonging  to  a  state 
Is  a  personal  privilege  which  it  may  waive  at 

Eleasure,  so  that,  in  a  suit  otherwise  well 
rought  in  which  a  state  had  suf^cient  interest 
to  entitle  it  to  become  a  party  defendant,  its 
appearance  in  a  court  of  the  United  States 
would  be  a  voluntary  submission  to  its  jurisdic- 
tion.—Clark  V.  Barnard,  108  U.  S.  436,  2  S.  Ct 
878,  27  L.  Ed.  780. 

Where  a  bond  has  been  deposited  with  a 
state  treasurer  to  secure  the  performance  of 
certain  conditions  by  a  railroad  corporation,  and 
on  breach  a  bill  is  filed  by  the  assignees  in  bank- 
ruptcy of  the  railroad  company  to  restrain  the 
treasurer  from  realizing  on  a  collateral  deposited 
therewith,  to  which  the  treasurer  demure  on  the 
ground  that  the  real  party  in  interest  is  the 
state,  an  appearance .  by  the  state,  "without 
prejudice  to  the  demurrer,"  claiming  the  pro- 
ceeds of  the  collateral,  is  a  submission  to  the 
jurisdiction  of  the  court — Id. 

The  governor  of  Georgia,  under  Act  Ga. 
Dec  3,  1866,  indorsed  the  bonds  of  the  defend- 
ant railroad  company,  which  by  the  terms  of  the 
statute  then  became  a  first  mortgage  lien  on  the 
property  of  the  company^  and  the  company  sub- 
sequently executed  a  written  mortgage  confirm- 
ing the  lien  created  by  the  statute.  Subse- 
quently another  series  of  bonds,  secured  by 
mortgage,  were  issued,  and  indorsed  by  the  gov- 
ernor, under  Act  Ga.  Oct  27,  1870.  Upon  de- 
fault in  interest  the  lien  of  the  first  mortgage 
was  foreclosed  in  accordance  with  the  terms  of 
the  statute,  and  the  road  sold,  and  purchased 
by  the  state  for  a  sum  much  less  ^han  the  first 
series  of  bonds,  which  were  then  taken  up  by 
the  state,  and  her  own  bonds  substituted  there- 
for. A  holder  of  some  of  the  second  series  of 
bonds,  which  were  not  provided  for  in  the  fore- 
closure, filed  a  bill  In  equity  against  the  gov- 
ernor and  treasurer  of  the  state,  the  railroad 
company,  and  certain  directors  thereof,  to  set 
aside  the  sale.  Heldf  that  the  action  was  in 
effect  a  suit  against  the  state,  and  that  the 
court  had  no  jurisdiction. — Cunningham  v.  Ma- 
con &  B.  R.  Co.,  109  U.  S.  446,  3  S.  Ct  292, 
609,  27  L.  Ed.  992. 

Suits  to  which  a  state  is  a  party  are  not 
exempted  from  the  operation  of  Cfonst  art.  3,  § 
2,  extending  the  juaicial  power  of  the  United 
States  to  all  cases  arising  under  the  constitu- 
tion and  laws  of  the  United  States,  and  of  the 
act  of  March  3,  1875  (18  Stat  470),  which 
commits  the  exercise  of  that  power  to  the  cir- 
cuit courts.— Ames  v.  State  of  Kansas,  111  U. 
S.  449,  4  S.  Ct  437,  28  L.  Ed.  482. 

Plaintiff  tendered  coupons  on  state  bonds  in 

Sayment  of  his  taxes,  as  permitted  by  Act  Ya. 
larch  30,  1871.  The  tax  collector  refused 
the  coupons  because  of  Act  Va.  Jan.  26,  1882, 
providing  that  such  coupons  should  not  be  re- 
*ceived  In  payment  of  taxes,  and  levied  on  the 
personal  property  of  the  plaintiff  for  his  taxes. 
Held  that,  the  act  of  1882  being  void  as  impair- 
ing the  obligation  of  the  contract  contained  in 
the  act  of  1871,  an  action  of  detinue  against 
the  tax  collector  for  such  personalty  could  not 
be  defeated  on  the  ground  that  defendant  was 
'  simply  obeying  the  command  of  the  state,  and 


that  therefore  the  action  was  substantially 
against  the  state  within  the  meaning  of  the 
eleventh  amendment  to  the  constitution  secur- 
ing to  the  states  immunity  from  suits.— Poin- 
dexter  v.  Greenhow,  114  U.  S.  270,  5  S*.  Ct  903, 
962,  29  L.  Ed.  185;  Chaffin  v.  Taylor,  116 
U.  S.  567,  6  S.  Ct.  518,  29  L.  Ed.  727. 

A  suit  by  trustees,  under  a  trust  deed  ex- 
ecuted by  a  railroad  company,  against  state  of- 
ficers, to  compel  the  latter  to  assign  to  plaintiffs 
a  lien  held  by  the  state  upon  the  property  cov- 
ered by  the  trust  deed,  in  accordance  with  the 
provisions  of  a  state  statute,  is  not  a  suit 
against  the  state  within  the  prohibition  of  the 
eleventh  amendment  to  the  constitution  of  the 
United  States.— Bolston  v.  Crittenden,  120  U. 
S.  390,  7  S.  Ct  599,  30  L.  Ed.  721. 

The  Yircinia  acts  of  March  30,  1871,  and 
March  28,  1879,  provided  for  the  issue  of  bonds, 
with  interest-bearing  coupons,  which  should  be 
received  in  payment  of  taxes  and  other  demands 
due  the  state.  By  subsequent  acts  it  was  pro- 
vided that  in  suits  brought  to  collect  taxes, 
where  the  defendant  pleaded  tender  of  coupons 
In  payment,  he  should  produce  the  bond  from 
which  they  had  been  cut,  and  prove  that  they 
were  cut  therefrom.  The  burden  of  proving  the 
coupons  to  be  genuine  was  placed  upon  the  de- 
fendant, but  he  was  not  allowed  to  avail  him- 
self of  expert  evidence  for  that  purpose.  An 
action  was  brought  to  restrain  the  attorney 
general  of  the  state  and  the  attorneys  and  treas- 
urers of  the  various  counties  from  the  enforce- 
ment of  these  acts  as  being  a  breach  of  the  con- 
tract entered  into  by  the  state  when  the  bonds 
and  coupons  were  issued.  Held  that,  under  the 
provisions  of  the  eleventh  amendment  to  the 
constitution,  such  an  action  would  not  lie 
though  the  laws  in  question  might  impair  con- 
tract obligation.— Ex  parte  Ayers,  123  U.  S. 
443,  8  S.  Ct  164,  31  L.  Ed.  216. 

The  Virginia  act  of  May  12,  1887,  provided 
that  all  taxes  due  the  commonwealth,  in  pay- 
ment of  which  what  purported  to  be  coupons  of 
state  bonds  had  been  offered,  and,  on  refusal  to 
accept,  not  otherwise  paid,  should  be  recovered 
in  a  suit  to  be  instituted  in  the  name  of  the 
commonwealth;  that  the  treasurers  of  the  coun- 
ties and  cities  should  return  to  the  auditor  of  the 
state  the  names  of  such  delinquents;  and  that 
the  attorneys  of  the  commonwealth  should  there- 
upon institute  the  suits  to  recover.  An  action 
was  brought  In  the  circuit  court  of  the  United 
States  by  citizens  of  England  against  the  at- 
torney general,  and  the  attorneys  and  treasurers 
of  the  various  counties  and  cities,,  as  parties  de- 
fendant, to  enjoin  them  from  proceeding  under 
the  act.  Held,  that  this  was  an  action  against 
the  state  of  Virginia,  she  obing  the  real  party  in 
interest,  though  not  nominally  a  party  to  the 
record,  and  as  sudi  it  is  prohibited  by  the 
eleventh  amendment  to  the  constitution  of  the 
United  States,  which  provides  that  the  judicial 
power  of  the  United  States  shall  not  extend  to 
actions  against  one  of  the  United  States  by 
citizens  of  another  or  a  foreign  state.— Id. 

The  counties  of  Nevada  being  made  liable 
to  suit  as  individuals  by  Const.  Nev.  art  8,  t 
5,  the  jurisdiction  of  the  circuit  court,  in  suits 
against  such  counties,  which  are  municipal  cor- 
porations, by  citizens  of  another  state,  is  not  af- 
fected by  the  eleventh  amendment  to  the  consti- 
tution of  the  United  States,  which  on^  limits 
such  jurisdiction  as  to  cases  in  which  a  state 
is  a  party  defendant. — Lincoln  County  v.  Lun- 
ing,  133  U.  S.  529,  10  S.  Ct  363,  33  L.  Ed.  766. 

A  suit  against  a  state  and  the  state  auditor, 
to  compel  the  levy  of  taxes  and  the  application 
by  the  auditor  of  the  amount  so  raised  to  pay- 
ment of  bonds  issued  by  the  state,  is  a  suit 
against  the  state  only,  and,  not  being  maintain- 
able against  the  state,  cannot  be  maintained 
agaiust  the  auditor.— Ilans  v.  State  of  Louisi- 
ana, 134  U.  S.  1«  10  S.  Ct  504,  33  U  Ed.  842; 
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State  of  North'  Carolina  ▼.  Temple,  134  U.  S. 
22,  10  S.  Ct  509,  33  L.  Ed.  849. 

Neither  Const,  art  3,  §  2.  declaring  that 
"the  judicial  power  of  the  United  States  shall 
extend  to  all  cases,  in  law  and  equity,  arising 
under  this  constitution,"  nor  Act  Cong.  March 
3,  1875,  providing  that  ♦'circuit  courts  of  the 
United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states, 
of  all  suits  of  a  civil  nature,  at  common  law 
or  in  equity,  ♦  •  ♦  arising  under  the  consti- 
tution or  laws  of  the  United  States,  ♦  ^  •  " 
confers  upon  the  circuit  courts  jurisdiction  of 
suits  against  a  state  by  a  citizen  thereof,  involv- 
ing questions  arising  under  the  constitution  of 
the  United  States.— Id. 

A  suit  to  compel  the  auditor  to  proceed 
under  Act  La.  March  8,  1869,  authorizing  him 
to  levy  a  tax  to  pay  the  interest  on  certain 
bonds,  is,  in  effect,  a  suit  against  the  state,  and 
is  not  maintainable  in  the  federal  courts.— State 
of  Louisiana  v.  Steele,  1B4  U.  S.  230,  10  S. 
C?t,  511,  33  L.  Ed.  891. 

A  suit  by  a  citizen  of  one  state  against  the 
I>er8on8  constituting  the  board  of  land  commis- 
sioners of  another  state,  to  enjoin  them  from 
reselling  swamp  lands  claimed  by  plainitff,  on 
the  ground  that  the  statute  under  which  they 
propose  to  act  is  unconstitutional  as  impairing 
plaintilTs  contract  of  purchase  from  the  state 
under  a  previous  act,  is  not  a  suit  against  the 
state,  in  violation  of  Const.  U.  S.  Amend.  11, 
but  is  a  suit  against  the  commissioners  individu- 
ally, to  prevent  action  contrary  to  law. — Pen- 
noyer  v.  McConnaughy,  140  U.  S.  1,  11  S.  Ct 
699,  35  L.  Ed.  363,  affirming  decree  (D.  C.)  Mc- 
Connaughy V.  Pennoyer,  43  F.  339. 

Const  art  3,  S  2,  extending  the  judicial 
power  of  the  United  States  "to  all  cases"  in  law 
and  equitv  arising  under  the  constitution,  laws, 
and  treaties  of  the  United  States,  and  providing 
that  the  supreme  court  shall  have  original  ju- 
risdiction of  all  cases  "in  which  a  state  shall  be 
a  par^,"  authorizes  the  supreme  court  to  enter- 
tain an  original  suit  brought  by  the  United 
States  against  a  state  to  determine  a  controver- 
sy as  to  the  boundary  between  the  state  and  a 
territory  of  the  United  States. — ^United  States  v. 
Texas,  143  U.  S.  621,  12  S.  Ct  488,  36  U  EM. 
285. 

A  proceeding  for  contempt  against  a  state 
ojfficer  who  has  seized  under  tax  warrants  prop- 
erty in  the  hands  of  a  receiver  of  a  federal 
court,  and  has  disobeyed  an  order  for  its  re- 
lease, is  not  a  suit  against  the  state.  Const 
Amend.  11.— Ex  parte  Tyler,  149  U.  S.  164,  13 
S.  Ct.  785,  37  L..  Ed.  689;  Ex  parte  Biser, 
149  U.  S.  191,  13  S.  Ct  793,  37  L.  Ed.  698. 

A  suit  against  railroad  commissioners  of  a 
state  to  restrain  enforcement  of  their  regula- 
tions, as  unjust  and  unreasonable — the  state 
having  no  direct  pecuniary  interest  therein — is 
not  within  Const.  Amend,  art  11^  providing 
that  the  judicial  power  of  the  United  States 
shall  not  extend  to  any  suit  against  a  state  by 
citizens  of  another  state. — Reagan  v.  Farmers' 
IxMin  &  Trust  Co.,  154  U.  S.  362,  14  S.  Ct 
1047,  38  L.  Ed.  1014. 

A  suit  to  enjoin  state  officers  from  seizing 
private  property  under  authority  of  an  uncon- 
stitutional statute  is  not  a  suit  against  the  state. 
—Scott  V.  Donald,  17  S.  Ct  262,  165  U.  S.  107, 
41  L.  Ed.  648. 

A  suit  for  damages  against  state  officers 
who,  under  color  of  an  unconstitutional  statute, 
have  seized  and  carried  away  liquors  belonging 
to  plaintiff,  is  not  a  suit  against  the  state,  with- 
in the  prohibition  of  the  eleventh  amendment 
to  the  federal  constitution.— Scott  v.  Donald,  17 
S.  Ct  265,  165  U.  S.  58,  41  L.  Ed.  632. 


A  suit  against  state  officers  to  recover  pos- 
session of  real  proper^  which  they  claim  to 
hold  for  the  state  is  not  a  suit  against  the  state 
within  the  meaning  of  *the  eleventh  amendment 
to  the  constitution,  so  as  to  deprive  a  federal 
court  of  jurisdiction.— Tmdal  v.  Wesley,  17  S. 
Ct.  770,  167  U.  S.  204,  42  L.  Ed.  137,  affirm- 
ing judgment  Tindall  v.  Wesley,  65  F.  731,  13 
C.  C.  A.  160. 

A  suit  against  individuals  for  the  purpose 
of  preventing  them,  as  officers  of  a  state,  from 
enforcing  an  unconstitutional  statute  to  the  in- 
jury of  plaintiff's  rights,  is  not  a  suit  against 
the  state,  within  the  meaning  of  the  eleventh 
amendm*!nt  to  the  federal  constitution. — Smyth 
V.  Ames,  18  S.  Ct.  418,  169  U.  S.  466,  42  L. 
Ed.  819,  affirming  decree  (C.  C.)  Ames  v.  Union 
Pac.  Ry.  Co.,  64  F.  165. 

A  federal  court  is  without  jurisdiction  of  a 
suit  brought  by  a  private  person  against  the 
executive  -and  law  officers  of  a  state,  to  test  the 
constitutionality  of  a  statute  by  enjoining  any 
proceedings  for  its  enforcement,  where  the  de- 
fendants are  charged  by  the  statute  with  no 
specific  duty  in  the  matter,  and  have  neither 
done  por  attempted  any  act  of  wrong  or  trespass 
against  the  person  or  property  of  complainant, 
and,  should  they  act,  must  do  so  by  formal  legal 
proceedings  in  the  courts  in  the  name  of  the 
state.  Sifch  a  suit  is,  in  effect,  one  against  the 
state,  and  Ib  within  the  prohibition  of  the 
eleventh  constitutional  amendment. — Fitts  ▼. 
McGhee,  19  S.  Ct  269,  172  U.  S.  516,  43  U 
Ed.  535. 

A  circuit  court  of  the  United  States  has  no 
jurisdiction  of  a  suit  in  reality  against  a  state, 
and  brought  without  its  consent,  by  a  citizen 
thereof,  though  it  involves  a  question  under  the 
constitution  of  the  United  States.—Id* 

An  action  against  a  state  treasurer  in  his 
official  capacity,  which  is  in  effect  to  comi>el 
the  state,  through  him,  to  perform  its  promise 
to  return  to  taxpayers  money  that  may  be  ad- 
judged to  have  been  taken  under  an  illegal  as- 
sessment, is  in  substance  an  accion  agaiusf  the 
state  itself,  within  the  meaning  of  Const.  U.  S. 
Amend.  11.— Smith  v.  Reeves,  20  S.  Ct  919, 
178  U.  S.  436,  44  L.  Ed.  1140,  affirming  Same 
V.  Rackliffe,  87  F.  964,  31  O.  O.  A.  328. 

The  consent  of  the  state  to  be  sued,  which 
is  given  by  Pol.  Code  CaL  §  3669,  providing 
that  the  state  treasurer  ^  may  demand  trial  in 
the  superior  court  of  Sacramento  county,  must 
be  deemed  to  be  limited  to  actions  in  the  state 
court,  and  not  to  authorize  such  action  in  a 
federal  court— Id. 

A  state  has  a  right  to  couple  with  its  con- 
sent to  be  sued  on  aecount  of  taxes  alleged  to 
have  been  exacted  under  illegal  assessments  a 
condition  that  the  suit  be  brought  in  one  of  its 
own  courts.— Id. 

A  suit  against  the  Nebraska  board  of  trans- 
portation for  the  purpose  of  preventing  the  en- 
forcement of  the  Nebraska  act  of  April  12, 
1893,  fixing  maximum  railroad  rates,  on  the 
ground  of  the  invalidity  of  such  statute  under 
the  Constitution  and  laws  of  the  United  States, 
is  not  a  suit  against  the  state  within  the  mean- 
ing of  the  eleventh  amendment  to  the  federal 
Constitution.  Decree,  Starr  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.  (C.  C.)  110  F.  3,  affirmed.— Prout 
V.  Starr,  23  S.  Ct.  398,  188  U.  S.  537,  47  L. 
Ed.  584. 

A  federal  .court  is  not  without  jurisdiction 
of  a  suit  to  enjoin  the  Attorney  QeneriJ  of  Ne- 
braska from  enforcing,  as  a  member  of  the 
Nebraska  board  of  transportation,  the  provisions 
of  an  unconstitutional  state  statute  fixing  maxi- 
mum railroad  rates,  on  the  theory  that  it  seeks 
to  restrain  him  as  Attomev  General  from  en- 
forcing the  criminal  laws  of  the  state.    Decree, 
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Starr  v.  Chicago,  K.  I.  &  P.  Ry.  Co.  (C.  C.) 
110  F.  3,  affirmed.— Id. 

A  federal  court  has  jurisdiction  to  extend 
to  and  against  the  successors  in  the  office  of 
Attorney  General  of  a  btate,  duly  substituted, 
the  provisions  of  an  order  enjoining  the  en- 
forcement of  an  unconstitutional  state  statute 
fixing  maximum  railroad  fares  by  a  board  of 
which  the  Attorney  General  is  a  member.  De- 
cree, Starr  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (C. 
0.)  110  F.  3,  affirmed.— Id. 

No  waiver  by  the  state  of  its  constitutional 
immunity  from  a  suit  in  a  federal  court  to  set 
aside  the  title  of  the  state  to  lands  sold  for  un- 
paid taxes  can  be  gathered  from  the  provision 
of  Pub.  Acts  Mich,  1899,  p.  140,  No.  97,  for 
making  the  Auditor  General  a  party  defendant 
to  all  actions  or  proceedings  to  set  aside  a  sale 
for  delinquent  taxes  on  lands  held  as  state  tax 
lands,  or  which  have  been  sold  as  such,  or 
which  have  been  sold  at  annual  tax  sales,  since 
the  statute  makes  such  requirements  with  ref- 
erence to  procedure  and  costs  as  to  indicate 
that  the  Legislature  had  in  mind  only  proceed- 
ings in  the  state  courts. — Chandler  v.  Dix.  24 
S.  Ct.  76(5,  194  U.  S.  590,  48  L.  Bd.  1129. 

Mandamus  to  compel  county  auditors  and 
county  treasurers  to  levy  a  tax  to  pay  a  judg- 
ment on  township  bonds  is  not  a  suit  against 
the  state,  within  the  inhibition  of  the  federal 
Constitution,  because  such  officers  have  been 
forbidden  by  the  state  Legislature  to  exercise 
any  such  power.  Judgment  (C.  C.)  Ex  parte 
Folsom.  131  F.  496,  affirmed.— Graham  v.  Fol- 
som,  26  S.  Ct.  245,  200  U.  S.  248,  50  L.  Ed. 
464. 

A  suit  to  restrain  the  interference  by  a 
state  corporation  commission  with  the  property 
and  interstate  business  of  a  railway  company 
upon  the  assumed  authority  of  a  state  statute, 
which  the  bill  alleges  to  violate  rights  of  the 
railway  company  protected  by  the  Constitution 
of  the  United  States,  is  not,  in  any  proper 
sense,  a  suit  against  the  state.  Decree  (C.  C.) 
Southern  Ry.  Co.  v,  Greensboro  Ice  &  Coal  Co., 
134  F.  82,  modified.— McNeill  v.  Southern  Ry. 
Co.,  26  S.  Ct.  722,  202  U.  S.  543,  50  L.  Ed. 
1142. 

A  suit  to  enjoin  the  enforcement  of  an 
order  of  the  Mississippi  railroad  commission 
compelling  a  railroad  company  to  stop  its  trains 
at  a  specified  station  >  is  not  a  suit  against  the 
state.  Judgment,  Illinois  Cent.  R.  Co.  v.  Mis- 
sissippi Railroad  Commission  (1905)  138  F.  327. 
70  C.  C.  A.  617,  affirmed. — Mississippi  Railroad 
Commission  v.  Illinois  Cent.  R.  Co.,  27  S. 
Ct.  90,  203  U.  S.  335,  51  L.  Ed.  209. 

A  federal  court  may  enjoin  the  Attorney 
General  of  a  state,  whose  general  duty  is  to 
enforce  the  state  statutes,  from  proceeding  to 
enforce  against  persons  affected  a  state  statute 
which  violates  the.  federal  Constitution ;  such 
proceeding  being  not  prohibited  by  the  provi- 
sion of  the  federal  Constitution  forbidding  the 
maintenance  of  actions  against  a  state. — Ex 
parte  Young,  28  S.  Ct.  441,  209  U.  S.  123.  52 
L.  Ed.  714,  13  L.  R.  A.  (N.  S.)  932,  14  Ann. 
Cas.  764. 

The  general  discretion  of  the  Attorney  Gen- 
eral of  a  state,  regarding  the  enforcement  of 
the  laws  when  and  as  he  deems  appropriate,  is 
not  interfered  with  by  an  injunction  restrain- 
ing him  from  taking  any  steps  towards  the 
enforcement  of  an  unconstitutional  enactment, 
to  the  injury  of  a  complainant. — Id. 

That  the  Attorney  General  of  a  state  must, 
to  enforce  a  state  statute,  resort  to  mandamus, 
in  which  proceeding  he  ordinarily  represents 
the  state  in  its  governmental  capacity,  does  not 
prevent  a  federal  court  from  enjoining  him 
from  so  doing,  where  the  statute  violates  the 
federal  Constitution,  since,  in  such  case,  his 
act  in  attempting,  in  the  name  of  the  state, 
to  enforce  'a  void  enactment,  is  merely  illegal. 


because  in  conflict  with  the  superior  authority 
of  the  federal  Constitution,  and  he  is  stripped 
of  his  official  character,  and  the  prohibition 
against  his  proceeding  does  not  therefore  affect 
the  state  in  its  governmental  capacity. — ^Id. 

The  power  of  a  federal  court  to  enjoin 
state  officials  from  enforcing  a  state  statute, 
the  validity  of  which,  under  the  federal  Con- 
stitution, has  been  questioned  before  it,  does 
not  extend  to  restraining  a  state  court  from 
acting  in  a  case  brought  before  it  to  enforce 
the  statute,  nor  investigation  or  action  by  a 
grand  jury  under  it.— Id. 

The  provision  of  the  federal  Constitntion 
that  no  suit  shall  be  brought  against  any  state 
by  citizens  of  another  state  applies  to  a  suit 
brought  against  a  state  by  its  own  citizens  as 
well  as  to  one  brought  by  a  citizen  of  another 
state.— Id. 

A  suit  against  the  dairy  and  food  commis- 
sioner of  a  state  to  restrain  certain  action  tak- 
en under  cover  of  his  office,  but  alleged  to  be  in 
violation  of  the  state  laws,  which  injuriously 
affects  the  reputation  and  sale  of  certain  prod- 
ucts manufactured  by  complainants,  is  not  a  suit 
against  the  state,  forbidden  by  Const  U.  S. 
Amend.  11.— Scully  v.  Bird,  28  S.  Ct  597,  2U9 
U.  S.  481,  52  I/.  Ed.  899. 

A  bill  filed  in  a  federal  court  against  a  state 
commission  to  restrain  its  members  from  ra- 
forcing  railway  passenger  rates  established  by 
such  commission,  on  the  ground  that  such  rates 
are  confiscatory,  is  not  bad  as  an  attempt  to 
enjoin  legislation  or  as  a  suit  against  the  state. 
— Prentis  v.  Atlantic  Coast  Line  Co.,  29  S.  Ct 
67,  211  U.  S.  210,  53  L.  Ed.  150. 

The  immunity  of  a  state  from  ^uit  under 
Const.  U.  S.  Amend.  11,  is  not  violated  by 
maintaining  a  suit  in  a  federal  court  to  enjoin 
the  threatened  proclamation  by  the  Secretary 
of  State,  in  his  official  capacity,  under  the  au- 
thority of  a  state  statute  which  violates  the 
federal  Constitution,  that  a  foreign  telegraph 
company  is  forbidden,  under  the  penalty  pre- 
scribed by  such  law,  to  continue  to  do  local 
business  in  the  state.  Decree,  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Ludwig  (C.  C.  1907)  156  F.  152. 
affirmed:— Ludwig  v.  Western  Union  Telegraph 
Co.,  30  S.  Ct.  280,  216  U.  S.  146,  54  L.  Ed. 
423. 

Suits  to  enjoin  prosecuting  attorneys  from 
bringing  actions,  under  the  authority  of  a  state 
statute  which  violates  the  federal  Constitution, 
to  recover  the  penalties  fixed  by  that  statute  for 
violations  of  its  provisions,  are  not  suits  against 
a  state,  within  the  meaning  of  Const  iJ.  S. 
Amend.  11,  securing  to  the  states  immuoity 
from  suit  Decree  (C.  C.  1907)  154  F.  95,  re- 
versed.— Western  Union  Telegraph  Co.  v.  An- 
drews, 30  S.  Ct  286,  216  U.  S.  165,  54  L.  Ed. 
430. 

The  immunity  of  a  state  from  suit  is  not 
violated  by  entertaining  a  suit  in  a  federal  Cir- 
cuit Court,  brought  by  a  foreign  railway  com- 
pany to  restrain  a  prosecuting  attorney  from 
enforcing  a  state  statute  requiring  the  sU^page 
of  interstate  passenger  trains  at  junction  points, 
and  to  restrain  the  Secretary  of  State  from 
proceeding  under  the  authority  of  another  state 
statute  to  revoke  the  company's  license  and 
right  to  do  local  business  because  of  bringing 
suit  in  a  federal  court. — (1910)  Hemdon  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.,  30  S.  Ct  633,  218  U. 
S.  135,  54  L.  Ed.  970;  Swanger  v.  Atchison. 
T.  &  S.  F.  Ry.  Co.,  30  S.  Ct  639,  218  V.  S. 
159,  54  L.  Ed.  978.  Affirming  decree  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Swanger  (a  C.  1908)  157 
F.  783. 

A  suit  to  enjoin  state  officers  from  violating, 
under  state  statute,  the  constitutional  rights  of 
complainant,  is  not  a  suit  against  the  state. — 
Harrison  v.  St  Louis  &  S.  F.  R.  Co.,  34  S.  Ct. 
333,  232  U.  S.  318,  58  L.  Ed.  621,  L.  B.  A. 
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1915F,  1187,  affirming  decree  (O.  C.)  St  Louia  f 
&  S.  P.  R.  Co.  V.  Cross,  171  F.  480. 

The  title  of  the  state  to  the  bank  depositor's 
guaranty  fund  created  under  I^aws  Okl.  1911,, 
c.  31,  as  amended  by  Laws  1913,  c.  22,  and  the 
interest  which  the  state  has  that  such  fund  be 
administered  by  the  state  banking  board,  are 
such  that  a  suit  by  a  depositor  to  compel  the 
board  to  pay  the  dei>osit  of  the  fund  is  a  suit 
against  the  state,  which  under  Const.  U.  S. 
Amend.  11,  cannot  be  maintained  without  the 
state's  consent^Lankford  v.  Platte  Iron  Works 
Co.,  35  S.  Ct  173,  235  U.  S.  461,  59  L.  Ed. 
316;  American  Water  Softener  Co.  v.  Lankford, 
35  S.  Ct.  184,  235  U.  S.  496,  59  L.  Ed.  329. 

Immunity  of  Oklahoma  State  Banking 
Board  from  liability  to  suit  to  control  adminis- 
tration of  depositors  guaranty  fund  created  un- 
der Laws  Okl.  1911,  c.  31,  as  amended  by  Laws 
1913,  c.  22,  was  not  waiyed  by  unauthorized 
participation  by  the  board  in  a  prior  suit.— 
Parish  y.  State  Banking  Board  of  State  of 
Oklahoma,  35  S.  Ct  185,  235  U.  S.  498.  59  L. 
£d.  330. 

Suit  by  an  alien  to  enjoin  attorney  general 
and  county  attorney  from  enforcing  Anti-Alien 
Labor  Law,  Ariz.,  as  repugnant  to  the  federal 
Constitution,  is  not  a  suit  against  the  state. — 
Truax  v.  Raich,  36  S.  Ct  7,  239  U.  S.  33,  60 
L.  Ed.  131,  affirming  order  (D.  C.)  Raich  v. 
Truax,  219  F.  273. 

The  state's  immunity  from  suit  by  the  Elev- 
enth Amendment  prevents  a  federal  court  from 
taking  jurisdiction  of  a  suit  against  the  indi- 
vidual members  of  the  South  Carolina  Dispen- 
sary Commission  to  recover  for  moneys  removed 
by  them  from  county  dispensaries  under  author- 
ity of  a  state  statute.— Carolina  Glass  Co.  v. 
State  of  South  Carolina,  36  S.  Ct.  293,  240  U. 
S.  305.  60  L.  Ed.  658,  affirming  judgments  69 
S.  B.  391,  87  S.  C.  270,  and  Same  v.  Murray 
(D.  C.)  197  F.  392,  reversing  judgment  206  F. 
635,  124  C.  C.  A.  423. 

The  state's  immunity  from  suit  does  not  ex- 
tend to  a  suit  against  state  officers  to  enjoin 
the  threatened  enforcement  of  a  state  statute 
attacked  as  repugnant  to  the  federal  Constitu- 
tion.—Tanner  V.  Little,  36  S.  Ct  379.  240  U.  S. 
369,  60  L.  Ed.  691,  reversing  def?ree  (D.  C.)  Lit- 
tle V.  Tanner,  208  F.  605:  Pitney  v.  State  of 
Washington,  36  S.  Ct.  385,  240  U.  S.  387,  60 
L.  Ed.  703,  affirming  judgment  State  v.  Pitney, 
141  P.  883,  80  Wash.  699. 

^=:»304.   ControTemles  between  states.* 

See  13  Cent  Dig.  Courts.  fiS  986,  987. 

An  original  bill  by^  one  state  against  an- 
other cannot  be  maintained  as  against  a  health 
officer  of  the  latter  state  alone,  on  the  theory 
that  his  conduct  is  in  violation  or  in  excess  of 
a  valid  law  of  the  state,  when  there  is  no  re- 
fusal of  the  state  authorities  to  fulfill  their  duty 
in  regard  to  a  remedy. — State  of  Louisiana  v. 
State  of  Texas,  20  S.  Ct  251,  176  U.  S.  1,  44 
Lw  Ed.  347. 

A  mere  maladministration  of  the  laws  of  a 
state,  to  the  injury  of  the  citizens  of  anothe/ 
state,  does  not  constitute  a  controversy  between 
states,  which  is  justiciable  in  the  supreme  court 
of  the  United  States,— Id. 

The  original  jurisdiction  of  the  supreme 
court  of  the  United  States  over  controversies 
between  states  does  not  embrace  the  determina- 
tion of  political  questions. — Id. 

A  controversy  between  two  states,  of  which 
the  supreme  court  of  the  United  States  can  take 
original  jurisdiction  under  Const,  art.  3,  S  2, 
is  not  created  by  the  enforcement  of  rules  and 
regulations  established  by  a  health  officer,  which 
the  state  has  not  authorized  or  confirmed,  but 
which  the  governor  permits  to  be  executed,  al- 
though he  has  power  to  modify  or  change  them, 
whereby  an  embargo  is  put  on  interstate  com- 


merce from  another  state,  with  a  view  to  ben- 
efit the  former  state,  and  one  city  thereof  in 
particular,  at  the  expense  of  the  other  state,  and 
especially  of  a  certain  city  therein.— Id. 

The  construction  by  a  public  corporation, 
as  an  agency  of  the  state,  of  a  system  of  pub- 
lic works  to  promote  the  health  and  prosperity 
of  its.  inhabitants,  but  which  endangers  the 
health  and  prosperity  of  the  inhabitants  of 
another  and  adjacent  state,  furnishes  a  suffi- 
cient basis  for  a  controversy  between  the  states, 
of  which  the  supreme  court  of  the  United  States 
can  take  original  jurisdiction. — State  of  Mis- 
souri V.  State  of  lUinois,  21  S.  Ct  331,  180  U. 
S.  208,  45  L.  Ed.  497. 

A  controversy  between  states,  of  which  the 
supreme  court  of  the  United  States  has  original 
jurisdiction,  is  presented  by  a  bill  filed  by  the 
state  of  Kansas  against  the  state  of  Colorado, 
whose  averments  raise  the  question  whether  the 
latter  state  has  the  power  wholly  to  deprive  the 
state  of  Kansas  of  the  benefit  of  water  from 
the  Arkansas  river,  which  rises  in  Colorado  and 
by  nature  flows  into  and  through  Kansas. — 
State  of  Kansas  v.  State  of  Colorado,  22  S.  Ct 
552,  185  U.  S.  125,  46  L.  Ed.  838. 

The  original  jurisdiction  of  the  federal  Su- 
preme Court,  under  Const,  art.  3,  S  2,  over 
"controversies  between  two  or  more  states,"  ex- 
tends to  a  suit  by  the  state  of  South  Dakota 
as  the  donee  of  the  holders  of  certain  bonds  is- 
sued by  the  state  of  North  Carolina,  and  se- 
cured by  a  mortgage  of  railroad  stock  belong- 
ing to  that  state,  to  compel  payment  of  the 
bonds  and  a  subjection  of  the  mortgaged  prop- 
erty to  the  satinaction  of  the  debt. — State  of 
South  Dakota  v.  State  of  North  Carolina,  24 
S.  Ct  269,  192  U.  S.  286,  48  L.  Ed.  448. 

A  conflict  between  the  authorities  of  the 
states  of  Louisiana  and  Mississippi,  arising 
out  of  the  enforcement  of  the  oyster  legislation 
of  those  states,  which  involves  a  dispute  re- 
specting the  true  boundary  line,  creates  a  con- 
troversy between  the  states  in  their  sovereign 
capacity,  which  is  within  the  original  juris-' 
diction  of  the  Supreme  Court  6f  the  United 
States.— State  of  Louisiana  v.  State  of  Missis- 
sippi, 26  S.  Ct  408,  202  U.  S.  1,  50  L.  Ed.  913. 

The  original  jurisdiction  of  the  Supreme 
Court  of  the  United  States  does  not  extend  to 
a  bill  filed  by  the  Attorney  General  of  Kansas 
on  behalf  of  the  state  as  trustee  for  the  Mis- 
souri. Kansas  &  Texas  Railway  Company  of 
certain  lands  in  the  Indian  Territory,  alleged 
to  have  been  granted  by  Congress  to  the  state 
for  the  benefit  of  the  railway  company,  where 
the  name  of  the  state  is  being  used  simply  for 
the  prosecution  of  the  claim  of  the  railway  com- 
pany.— State  of  Kansas  v.  United  States,  27  S. 
Ct  388,  204  U.  S.  331,  51  L.  Ed.  510. 

The  original  jurisdiction  of  the  Supreme 
Court  of  the  United  States  extends  to  a  contro- 
versy between  the  states  of  Kansas  and  Colo- 
rado and  the  United  States,  presenting  the  ques- 
tions whether  Kansas  has  a  right  to  the  con- 
tinuous flow  of  the  waters  of  the  Arkansas  rive^r 
as  that  flow  existed  before  any  human  interfer- 
ence therewith,  or  whether  Colorado  has  the 
right  to  appropriate  the  waters  of  that  stream 
so  as  to  prevent  that  continuous  flow,  or  wheth- 
er the  amount  of  the  flow  is  subject  to  the 
superior  authority  and  supervisory  control  of 
the  United  States.— State  of  Kansas  v.  State  of 
Colorado,  27  S.  Ct  655,  206  U.  S.  46,  51  L.  Ed. 
956. 

The  original  jurisdiction  of  the  Supreme 
Court  of  the  United  States  extends  to  a  suit  by 
the  commonwealth  of  Virginia  against  the  state 
of  West  Virginia  to  determine  the  amount  due 
to  the  former  by  the  latter  as  the  ec^uitable  pro- 
portion of  the  public  debt  of  the  original  state  of 
Virginia  which  was  assumed  by  West  Virginia 
at  the  time  of  its  creation  as  a  state. — Common- 
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wealth  of  Virginia  v.  State  of  West  Virginia, 
27  S.  Ct.  732,  206  U.  S.  290,  51  L.  Ed.  1068. 

The  determination  of  the  just  and  equita- 
ble proportion  of  the  public  debt  of  the  original 
state  of  Virginia  which  was  assumed  by  West 
Virginia  at  the  time  of  its  creation  as  a  state 
is  within  the  original  jurisdiction  of  the  federal 
Supreme  Court,  although,  by  Const.  W.  Va. 
18C1,  art.  8,  S  8,  it  is  provided  that  the  Legis- 
lature shall  ascertain  the  proportion  as  soon 
as  may  be  practicable.— Commonwealth  of  Vir- 
ginia V.  State  of  West  Virginia,  31  S.  Ct. 
330,  220  U.  S.  1,  55  L.  Ed.  353. 

The  commonwealth  of  Virginia  has  a  suffi- 
cient interest  to  enable  it  to  maintain  a  suit 
in  the  federal  Supreme  Court  against  the  state 
of  West  Virginia  to  determine  the  amount  due 
the  former  state  by  the  latter  as  the  equitable 
proportion  of  the  public  debt  of  the  original 
state  of  Virginia,  which  was  assumed  by  West 
Virginia  at  the  time  of  its  creation  as  a  state, 
although,  by  reason  of  certain  transactions 
with  her  creditors,  Virginia  may  have  been  dis- 
charged from  all  liability  as  to  West  Virginia's 
share,  other  than  to  turn  over  the  proceeds  of 
the  suit — Id, 

^=>305*  Controversies    between    a    state 
and  oitlaens  of  another  state« 

See  13  Cent  Dig.  Courts.  SS  844,  844H»  986. 

Rev.  St  Wis.  (  1920,  imposing  a  forfeiture 
of  $500  per  month  upon  any  insurance  company 
of  another  state  doing  business  in  Wisconsin 
without  having  deposited  with  the  proper  offi- 
cers a  full  statement  of  its  property  and  busi- 
ness during  the  preceding  year,  such  forfeiture 
to  be  recovered  in  an  action  in  the  name  of  the 
state,  is  strictly  a  penal  statute  punishing  an 
offense  against  the  state ;  and,  therefore,  under 
Judiciarv  A<Jt  Sept  24,  1780,  c.  20,  i  13  (Rev. 
St.  f  687),  giving  the  Bui>reme  court  of  the 
United  States  "exclusive  jurisdiction  of  con- 
troversies of  a  civil  nature  where  a  state  is  a 
party,'*  etc.,  that  court  has  no  jurisdiction  of 
*  an  action  brought  by  the  state  of  Wisconsin 
against  an  insurance  company  of  another  state 
upon  a  judgment  for  the  penalty  imposed  by 
that  statute. — >State  of  Wisconsin  v.  Pelican 
Ins.  Co.  of  New  Orleans,  127  U.  S.  265,  8  S.  Ct 
1370,  32  L.  Ed.  239. 

The  counties  of  Nevada  being  made  liable 
to  suit  as  individuals  by  Const  Nev.  art.  8,  § 
5,  the  jurisdiction  of  the  circuit  court,  in  suits 
against  such  counties,  which  are  municipal 
corporations,  by  citizens  of  another  state,  is  not 
affected  by  the  eleventh  amendment  to  tne  con- 
stitution of  the  United  States,  which  only  lim- 
its such  jurisdiction  as  to  cases  in  which  a 
state  is  a  party  defendant. — Lincoln  County  v. 
Luning,  133  U.  S.  529,  10  S.  Ct  363,  33  L.  Ed. 
766. 

A  suit  against  railroad  commissioners  of  a 
state  to  restrain  enforcement  of  their  regula- 
tions, as  unjust  and  unreasonable,— the  state 
having  no  direct  pecuniary  interest  therein, — ^is 
not  within  Const  Amend,  art.  11,  providing  that 
the  judicial  power  of  the  United  States  shall  not 
extend  to  any  suit  against  a  state  by  citizens  of 
another  state. — Reagan  v.  Farmers*  Loan  &, 
Trust  Co.,  154  U.  S.  362,  14  S.  Ct.  1047,  38  L. 
Ed.  1014;  Id.,  154  U.  S.  420,  14  S.  Ct  1002, 
38  L.  Ed.  1031. 

The  original  jurisdiction  of  the  supreme 
court  in  cases  between  a  state  and  citizens  of 
another  state  rests  solely  on  the  character  of 
the  parties,  and  not  at  all  on  the  nature  of 
the  case;  and  hence,  where  the  parties  are  not 
as  prescribed  by  the  constitution,  the  jurisdic- 
tion cannot  be  aided  by  showing  that  a  federal 
question  is  involved. — People  of  State  of  Cali- 
fornia V.  Southern  Pac.  Co.,  157  U.  S.  229,  15 
S.  Ct.  591,  39  L.  Ed.  683. 

The  original  jurisdiction  of  the  supreme 
court  does  not  extend  to  a  suit  brought  by  a 
state  against  a  citizen  of  another  state,  with 


whom  is  joined  a  citizen  of  the  state  bringing 
the  action. — Id. 

A  controversy  between  a  state  and  citizens 
of  another  state,  within  the  meaning  of  Const 
art  3,  §  2,  is  not  created  by  the  enforcement 
of  quarantine  regulations  by  the  health  officer 
of  one  state,  acting  under  valid  laws,  to  the 
damage  of  the  citizens  of  another  state. — i^tate 
of  Louisiana  v.  State  of  Texas,  20  S.  Ct.  251, 
176  U.  S.  1,  44  L.  Ed.  347. 

An  action  against  a  state  by  a  corporation 
created  by  congress  is  not  authorized  by  Const 
U.  S.  art.  3,  §  2,  as  a  case  arisinf;  under  the 
constitution  and  laws  of  the  United  States, 
although  the  eleventh  amendment  in  terms  pro- 
hibits actions  against  a  state  "by  citizens  of 
another  state,  or  by  citizens  or  subjects  of  any 
foreign  state."  Smith  v.  Rackliffe,  87  P.  964. 
31  C.  C.  A.  328,  affirmed.— Smith  v.  Reeves,  20 
S.  Ct  919,  178  U.  S.  436,  44  U  Ed.  1140. 

Oridnal  jurisdiction  of  the  supreme  court 
of  the  United  States  cannot  be  exercised  in  a 
suit  between  a  state  and  a  citizen  of  another 
state,  when,  with  the  latter,  citizens  of  the  com- 
plainant state  must  necessarily  be  joined  as  par- 
ties.—State  of  Minnesota  v.  Northern  Securities 
Co.,  22  S.  Ct  308,  184  U.  S.  199,  46  U  Ed. 
499. 

The  state  of  Oklahoma  has  no  such  interest 
in  its  corporate  capacity  as  enables  it  to  invoke 
the  original  jurisdiction  of  the  federal  Supreme 
Court  by  a  suit  to  enjoin  a  foreign  railway 
company  from  charging  more  than  certain  spec- 
ified rates  on  domestic  shipments  of  lime,  ce- 
ment, plaster,  brick,  stone,  and  crude  and  re- 
fined oil;  the  state  not  being  engaged,  in  its 
governmental  capacity,  in  the  sale  or  transpor- 
tation of  such  commodities,  and  having  no  prop- 
erty interest  in  them.— State  of  Oklahoma  v. 
Atchison.  T.  &  S.  F.  Ry.  Co.,  31  8.  Ct  434, 
220  U.  S.  277,  55  L.  Ed.  465. 

The  federal  Supreme  Court  cannot  take 
original  jurisdiction  of  a  suit  by  a  state  against 
persons  or  corporations  of  other  states,  where 
such  suit,  though  in  the  form  of  a  civil  action, 
is,  in  its  essential  character,  one  to  enforce  by 
injunction  the  penal  or  criminal  legislation  of 
the  state  against  traffic  in  intoxicating  liquors. 
-State  of  Oklahoma  v.  Gulf,  C.  &  S.  F.  Ry. 
Co.,  31  S.  Ct  437.  220  U.  S.  290.  55  L.  Ed. 
469,  Ann.  Cas.  1912C,  524. 

A  state  may  not  invoke  the  original  juris- 
diction of  the  federal  Supreme  Court  by  suit 
on  its  behalf  against  persons  or  corporations  of 
other  states,  where  the  primary  purpose  of  the 
suit  is  to  protect  its  citizens  generally  against 
the  violation  of  its  laws  by  the  corporations  or 
persons  sued. — Id. 

^=9306.   ControTersies    between   dtiaeai 
of  different  states. 

See  13  Cent  Dig.  Courts,   M  860-875. 

^=s>307.  ^»  In  senermL 

See  13  Cent  Dig.  CourU,  If  860-864. 

While  the  fact  that  a  T^hange  of  domicile  is 
induced  for  the  purpose  of  invoking  federal  ju- 
risdiction does  not  affect  the  right,  yet  where  the 
sole  object  in  removing  from  one  state*  to  an- 
other is  to  be  enabled  to  sue  in  the  federal  court, 
and  the  removal  is  without  any  present  intention 
to  remain  permanently  or  for  an  indefinite  time, 
but  with  a  present  intention  to  return  as  soon 
as  the  purposes  of  the  suit  are  accomplished, 
there  is  no  change  of  domicile. — Morris  v.  Gil- 
mer, 129  U.  S.  315,  9  S.  Ct  289,  32  L.  Ed.  69a 

The  courts  of  the  United  States  haye  no 
jurisdiction  upon  the  ground  of  diverse  citisen- 
ship  of  cases  between  citizens  of  the  District  of 
Columbia  and  citizens  of  a  state. — ^Hooe  v.  Jt- 
mieson,  17  S.  Ct  596,  166  U.  S.  395,  41  L.  Ed. 
1049. 

.The  motive  with  which  a  creditor  invokes 
the  jurisdiction  of  a  federal  Circuit  Ooort  is 
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immaterial  if  be  has  a  justifiable  demand  and 
the  requisite  diversity  of  citizensbip  exists.  De- 
cree, Go^nn  V.  City  of  Chicago  (C.  0.)  132  F. 
848,  reversed.— Blair  v.  City  of  Chicago,  26  S. 
Ct.  427,  201  U.  S.  400,  50  L.  Ed.  801. 

The  failure  of  a  complaining  stockholder, 
in  an  action  by  him  against  the  corporation, 
to  bring  his  case  within  the  terms  of  .equity 
rule  94,  while  justifying  the  dismissal  of  the 
bill  for  want  of  equity,  does  not  defeat  the 
jurisdiction  of  the  federal  Circuit  Court  over 
the  suit,  if  the  requisite  diversity  of  citizenship 
exists,  the  jurisdictional  amount  is  involved,  and 
defendant  is  properly  served  with  process  with- 
in the  district— (1908)  Venner  v.  Great  North- 
ern Ry.  Co.,  28  S.  Ct.  328,  209  U.  8.  24,  52 
li.  Ed.  666,  affirming  judgment  (C.  C.  1907)  153 

F.  4oa 

A  change  of  domicile  is  effected  by  removal 
from  one  state  to  another  with  intent  of  mak- 
ing a  home  there  for  an  indefinite  time,  though 
the  motive  for  the  chan'ge  is  the  bringing  of  a 
siiit  in  a  federal  court  on  the  ground  of  diverse 
citizenship. — Williamson  v.  Osenton,  34  S^.  Ct. 
442,  232  U.  S.  619,  58  L.  Ed.  758. 

Where  a  wife  justifiably  left  her  husband 
and  removed  to  another  state  with  no  intent  of 
living  elsewhere,  she  acquired  a  domicile  in  the 
latter  state,  so  that  she  could  sue  a  citizen  of 
the  state  in  which  her  husband  resided  in  the 
federal  court. — Id. 

^=»308.  ^^  Ooplalntills   and   oodefend- 
aata. 

See  13  Cent  Dig.  Couru,  89  865.  856. 

A.  and  B.,  citizens  of  Michigan,  and  C,  D., 
and  E.,  citizens  of  Ohio,  filed  a  bill  in  the  Unit- 
ed States  circuit  court  in  Iowa  against  F.,  a 
citizen  of  New  York,  an  Iowa  corporation,  an 
Illinois  corporation,  and  G.,  a  citizen  of  Ohio, 
to  bring  G.  and  F.  to  an  accounting  under  a 
contract  made  by  F.  with  complainants  and  oth- 
ers, by  which  he  was  to  purchase  a  railroad 
at  foreclosure  sale,  and  hold  the  property  in 
trust  for  the  bondholders  who  should  surrender 
their  bonds  to  him  to  pay  the  purchase  mon- 
ey, and  contribute  such  other  sums  as  might 
be  needed;  it  being  alleged  that  G.  had  be- 
come a  trustee  with  F.  of  the  proceeds  of  the 
sale,  and  that  they  claimed  the  same  adversely 
to  complainants  and  the  other  bondholders. 
Held,  that  although,  as  between  themselves, 
complainants  had  separate  interests  under  the 
contract  which  they  need  not  have  sued  jointly 
to  enforce,  that  having  sued  jointly,  and  there 
beiniE  such  a  conflict  of  interest^  between  E. 
and  G.,  both  citizens  of  the  same  state,  that  they 
coold  not  be  placed  on  the  same  side  of  the 
controversy,  the  circuit  court  acquired  no  juris- 
diction of  the  case  under  the  act  of  March  3, 
1875,  c.  137,  §  2,  and  could  not  render  a 
decree  dismissing  the  bill  on  its  merits.— Penin- 
sular Iron  Co.  V.  Stone,  121  U.  S.  631,  7  S.  Ct. 
1010,  30  Lw  Ed.  1020. 

In  an  action  on  a  bond  secured  by  a  mort- 
gage, brought  by  citizens  of  one  state  against 
the  citizens  of  another,  one  of  the  defendants. 
by  her  answer,  prayed  that  the  mortgage  and 
bond  be  declared  valid  and  foreclosed  for  her 
benefit  and  that  of  plaintiffs.  The  bond  and 
mortgage  were  not  divisible.  All  the  defend- 
ants, including  the  one  praying  for  relief,  were 
citizens  of  the  same  state,  lield^  that  the  fed- 
eral court  had  no  lurisdiction,  as  it  was  substan- 
tially an  action  between  citizens  of  the  same 
state.— Blacklock  v.  Small,  127  U.  S.  96,  8  S. 
Ct.   1096,  32  L.  Ed.  70. 

To  support  the  jurisdiction  of  the  United 
States  courts  upon  the  ground  of  diverse  citi- 
flsenship  where  there  are  two  or  more  joint 
plaintiffs,  each  must  be  capable  of  suing  in 
such  courts;  and  voluntary  joinder  has  the 
same  effect  for  the  purposes  of  jurisdiction  as 
if  they  had  been  compelled  to  unite.— Hooe  v. 


Jamieson,  17  S.  Ct  696,  166  U.   S.  395,  41 
L.  Ed.  1049. 

Plaintiffs  who  elect  to  assert  a  joint  claim 
and  title  with  other  persons,  and  recover  a 
joint  judgment  for  their  undivided  interests, 
cannot,  when  there  is  no  federal  question  in- 
volved, support  jurisdiction  of  a  circuit  court 
of  the  United  States  on  the  ground  that  they 
are  not  citizens  of  the  same  state  as  the  de- 
fendant, when  such  jurisdiction  cannot  be  sus- 
tained on  that  ground  with  respect  to  their 
coplaintiffs.  Judgment  87  F.  369,  31  C.  C. 
A.  9,  reversed.— Florida  Cent.  &  P.  R.  Co.  v. 
Bell,  20  S.  Ct  399,  176  U,  S.  321,  44  L.  Ed. 
486. 


^-»  Nominal  or  formal  parties. 

See  IS  Cent  Dig.  Courti,  S  857. 

In  an  action  by  the  state,  on  the  relation 
of  the  holder  of  notes  illegally  executed  by  a 
township  trustee,  on  the  trustee's  official  bond, 
for  such  illegal  execution,  the  relator  will  be 
considered  the  sole  plaintiff,  for  determining 
the  jurisdiction  of  the  circuit  court  on  the 
ground  of  diverse  citizenship.— State  of  Indiana 
V.  Glover,  155  U.  S.  613,  15  S.  Ct  186,  39  L. 
Ed.  243. 

^=>310.  — -  Necessary   and   unnecessary 
parties. 

See  IS  Cent.  Dig.  Courts,  S  867. 

One  who  appears  by  the  proceedings  in  the 
land^  office  to  be  the  applicant  for  a  patent  to 
a  mining  claim,  and  to  be  asserting  his  com- 
pliance with  the  statute,  is  a  prober  and  neces- 
sary party  defendant  in  a  suit  in  support  of 
an  adverse  claim  under  Rev.  St.  U.  S.  §S  2325, 
2326,  and  not  merely  a  nominal  party,  who  can 
be  disregarded  in  determining  the  question  of 
the  jurisdiction  of  a  federal  court  on  the  ground 
of  diverse  citizenship. — Blackburn  v.  Portland 
Gold-Min.  Co.,  20  S.  Ct  222,  175  U.  S.  571,  44 
L.  Ed.  276. 

^=9311*  ^^  ReprcscntatiTC  or  fiduciary 
capacity. 

See  18  Cent.   Dig.  Courts,  {  85b. 

In  Maryland,  administrators'  bonds  are  pay- 
able to  the  state,  but  are  held  for  the  security 
of  persons  interested  in  the  estate  of  decedent, 
and  an  action  on  an  administrator's  bond  is 
brought  in  the  name  of  the  state  for  the  use 
of  the  person  interested.  Held  that,  for  the 
purposes  of  jurisdiction  depending  on  citizen- 
ship, the  use  plaintiff  will  be  regarded  as  the 
gjrson  bringing  the  suit— State  of  Maryland  v. 
aldwm,  112  U.  S.  490,  5  S.  Ct  278,  28  L. 
i!.d.  822. 

In  an  action  for  the  assignment  of  dower 
brought  by  a  citizen  of  Illinois,  it  appeared 
that,  of  the  defendants  in  possession  of  the  prop- 
erty, one,  a  citizen  of  New  York,  held  the  legal 
title  for  the  codefendant,  a  citizen  of  Illinois. 
It  did  not  appear  that  the  trustee  was  authoriz- 
ed to  represent  his  interests  in  the  property  for 
the  purposes  of  this  suit  Held  that,  as  the 
benehciary  is  a  necessary  party,  and  is  a  citi- 
zen of  the  same  state  as  plaintiff,  the  federal 
court  has  no  jurisdiction. — Rand  v.  Walker,  117 
U.  S.  340,  6  S.  Ct.  769,  29  L.  Ed.  907. 

In  an  action  against  the  trustee  of  a  deed 
of  trust  and  his  cestui  que  trust,  brought  by 
the  grantor  in  the  deed,  and  his  assignee  in 
insolvency,  to  permit  a  sale  of  the  property 
ander  the  deed,  and  for  an  accounting  between 
the  grantor  and  cestui  que  trusty  the  trustee 
is  an  indispensable  party  adverse  in  interest  to 
the  plaintiffs,  and,  being  a  resident  of  the  same 
state  as  the  plaintiffs,  the  United  States  circuit 
court  has  no  jurisdiction  of  the  action  as  being 
a  controversy  between  citizens  of  different 
states,  although  the  cestui  que  trust  is  a  citizen 
of  a  different  state,  as  there  is  no  separable 
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controversy  between  the  plaintiffs  and  the  ces- 
tui que  trust.  The  jurisdiction  must  appear  on 
the  face  of  the  record.— Peper  v.  Fordyce,  119 
U.  S.  469,  7  S.  Ct.  287,  30  L.  Ed.  435,  reversing 
decree  (C.  C.)  Fordyce  v.  Peper.  16  F.  516,  5 
McCrary,  221. 

A  suit  to  foreclose  a  deed  of  trust  is  prop- 
erly brought  in  the  name  of  the  trustee,  and 
the  fact  that  the  beneficiary  is  a  citizen  of  the 
same  state  as  the  grantor  does  not  defeat  the 
jurisdiction  of .  the  federal  court,  if  the  trustee 
is  a  citizen  of  a  different  state. — Dodge  v.  Tul- 
leys,  144  U.  S.  451.  12  S.  Ct  728,  §6  L.  Ed. 
601. 

A  trust  company,  to  which  bonds  are  de- 
livered merely  to  be  held  by  it  until  the  per- 
formance of  a  condition  by  the  payee  entitling 
it  to  possession,  is  a  necessary,  and  not  mere- 
ly a  formal,  party  to  an  action  by  such  payee 
against  it  and  the  maker  of  the  bonds  to  ob- 
tain their  possession;  and  the  United  States 
circuit!  court  of  the  state  of  which  such  maker 
is  a  resident  has  no  jurisdiction  of  such  ac- 
tion, where  plaintiff  and  such  trust  company 
are  both  nonresidents  of  such  state,  but  resi- 
dents of  the  same  state. — Massachusetts  &  S. 
Const.  Co.  V.  Cane  Creek  Tp.,  155  U.  S.  283,  15 
S.  Ct.  91,  39  U  Ed.  152. 

The  ^ardiau,  and  not  the  ward,  is  the 
party  plaintiff,  so  far  as  federal  jurisdiction  in- 
voked solely  on  the  ground  of  diverse  citizenship 
is  concerned,  where  the  guardian  has,  under  the 
state  laws,  the  right  to  bring  the  suit  in  his 
own  name.— Mexican  Cent.  Ry.  Co.  v.  Eckman, 
23  S.  Ct.  211,  187  U.  S.  429,  47  L.  Ed.  245. 


— --  Assisnees. 

See  18   Cent.   Dig.   Courts,    H  865-875. 

The  holder  of  a  coupon  i)ayable  to  bearer 
is  not  an  assignee  of  a  cause  of  action,  within 
Act  March  3,  1875.  5  1  (IS  Stnt.  470).  which 
provides  that  no  federal  circuit  court  shall  "have 
cognizance  of  any  suit  founded  on  contract  in 
favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  there- 
on, if  no  assignment  had  been  made,  except 
in  cases  of  promissory  notes  negotiable  by  the 
law  merchant  and  bills  of  exchange.''  Such 
coupon  is  a  promissory  note,  within  such  section. 
—Town  of  Thompson  v.  Perrine,  106  U.  S.  589, 
1  S.  Ct.  564,  568,  27  L.  Ed.  298 ;  Chickaming 
Tp.  v.  Carpenter,  106  U.  S.  663,  1  S.  Ct.  620, 
27  L.  Ed.  307. 

In  a  bill  charging  that  defendant  had  pur- 
chased a  valuable  tract  of  land  at  a  foreclosure 
sale  while  acting  as  attorney  for  the  defend- 
ant therein,  who  was  the  complainant's  gran- 
tor, it  appeared  that  complainant's  grantor  and 
defendant  were  citizens  of  the  same  state,  and, 
after  a  suit  begun  in  the  state  court  was  de- 
cided in  defendant's  favor,  and  pending  an  ap- 
peal to  the  supreme  court  of  the  state,  the  con- 
veyance was  made  to  her  son-in-law,  who  was 
a  resident  of  another  state,  and  who,  she  tes- 
tified, offered  to  "take  the  matter  off  her  hands." 
It  did  not  appear  that  any  part  of  the  purchase 
money  stipulated  in  the  deed  had  ever  been 
paid,  or  that  the  deed  had  ever  been  delivered 
to  the  complainant,  or  that  any  bond  for  costs 
was  ever  given  by  complainant  or  any  one 
for  him.  Immediately  after  the  conveyance, 
suit  was  begun  in  his  name  in  the  federal  court. 
Held  clearly  a  case  of  simulated  jurisdiction, 
which  should  have  been  dismissed,  under  Act 
Afnrch  3,  1875,  c.  137.— Hnyden  v.  Manning,  100 
r.  S.  586,  1  S.  Ct.  617,  27  L.  Ed.  306. 

Where  the  maker*  and  payee  of  a  negotiable 
promissory  note,  secured  by  mortgage,  are  both 
citizens  of  the  same  state,  an  indorsee  who  is  a 
citizen  of  another  state  may  maintain  an  ac- 
tion in  the  federal  courts  to  foreclose  the  mort- 
gage, under  the  exception  in  favor  of  negotiable 
paper  to  the  provision  of  Act  March  3,  1875, 
c.  137,  §  1,  that  the  circuit  and  district  courts 
shall  not  have  jurisdiction  of  a  suit  by  an  as- 


signee where  such  suit  could  not  have  been  main- 
tained in  those  courts  if  no  assignment  had 
been  made.— Tredway  v.  Sanger,  107  U.  S.  323, 
2  S.  Ct.  691,  27  L.  Ed.  582. 

Pending  an  action  in  a  New  York  court 
against  a  corporation  of  that  state  by  a  citizen 
of  New  Jersey,  upon  a  policy  of  insurance  on 
the  life  of  her  husband,  the  plaintiff  assigned 
the  policy  to  a  citizen  of  New  York  in  trust  for 
her  benefit,  and  was  afterwards  nonsuited  by 
order  of  the  court.  Upon  a  subsequent  petition 
by  the  trustee  to  another  court  of  the  state  to 
be  relieved  of  his  1;rust,  a  citizen  of  New  Jer- 
sey was,  at  her  request,  appointed  trustee  in 
his  stead.  One  object  of  this  appointment  was 
to  enable  a  suit  on  the  policy  to  be  brought  in 
the  circuit  court  of  the  United  States,  which 
was  afterwards  brought  accordingly.  Held,  that 
the  suit  should  not  be  dismissed,  under  Act 
March  3,  1875,  c.  137,  §§  1,  5,  relating  to  aa- 
signees  and  persons  made  parties  improperly  to 
confer  jurisdiction,  as  the  circuit  court  would 
have  had  jurisdiction  without  the  assignment.— 
Manhattan  Life  Ins.  Co.  v.  Broughton,  109  U. 
S.  121,  3  S.  Ct.  99,  27  L.  Ed.  878, 

A  bill  in  equity  in  the  circuit  court  of  the 
United  States  against  a  town  in  one  state  by  a 
citizen  of  another,  for  relief  against  the  ac- 
cidental omission  of  seals  from  bonds  of  the 
defendant,  payable  to  bearer,  and  held  by  the 
plaintiff,  some  of  which  are  owned  by  him, 
and  others  of  which  are  owned  in  different 
amounts,  part  by  citizens  of  the  state  in  which 
the  town  is,  and  part  by  citizens  of  other  states, 
and  have  been  transferred  to  him  by  the  real 
owners  for  the  mere  purpose  of  being  sued, 
should  be  dismissed,  under  the  act  of  March 
3,  1875,  c.  137,  §  5,  so  far  as  regards  all  bonds 
held  by  citizens  of  the  same  state  as  the  de- 
fendant, and  bonds  held  by  a  citizen  of  an- 
other state  to  a  less  amount  than  $500.— Town- 
ship of  Bernards  v.  Stebbins,  109  U.  S.  341,  3 
S.  Ct.  252,  27  L.  Ed.  956. 

Act  Cong.  March  3,  1875  (18  Stat.  470),  giv- 
ing circuit  courts  jurisdiction  of  suits  between 
citizens  of  different  states,  provides  that  **no 
circuit  *  *  *  court  shall  have  cognizance  of 
any  suit  founded  on  a  contract  in  favor  of  an 
assignee,  unless  a  suit  migBt  have  been  prosecut- 
ed in  such  court  to  recover  thereon  if  no  as- 
signment had  been  made,  except  in  case  of 
promissory  notes,  negotiable  by  the  law  mer- 
chant." Held,  that  the  circuit  court  .had  juris- 
diction of  a  suit  between  citizens  of  different 
states  to  foreclose  a  mortgage  made  to  secure 
the  payment  of  a  negotiable  promissory  note 
of  which  plaintiff  was  indorsee,  though  the 
payee  and  mortgagee  was  a  citizen  of  the  same 
state  with  the  mortgagor.- Mersman  v.  Werges, 
112  U.  S.  139,  5  S.  Ct.  65,  28  L.  Ed.  641. 

Municipal  bonds  are  negotiable  instruments, 
within  the  meaning  of  18  Stat.  470,  c.  137,  i  1, 
providing  that  a  suit  can  be  brought  on  those 
instruments  in  the  federal  courts  by  an  assignee 
thereof,  notwithstanding  it  could  not  have  been 
brought  there  had  no  assignment  been  made. 
—Independent  School  Dist.  v.  Hall,  113  V. 
S.  135,  5  S.  Ct.  371,  28  L.  Ed.  954;  Township 
of  New  Providence  v.  Halsey,  117  U.  S.  336,  6 
S.  Ct.  764.  29  L.  Bd.  904. 

Act  Cong.  March  3,  1875.  §  5,  provides  that 
if,  in  any  suit  commenced  in  a  circuit  court, 
or  removed  from  a  state  court,  it  shall  appear, 
at  any  time  after  such  suit  has  been  brought 
or  removed,  that  the  parties  to  the  suit  have 
been  improperly  or  collusively  made  or  joined 
for  the  purpose  of  creating  a  case  cognisable 
or  removable  under  the  act,  the  circuit  court 
shall  dismiss  the  suit,  etc.  Two  years  after  the 
decision  of  a  state  court  pronouncing  bonds  is- 
sued by  the  defendant  municipality  void,  owners 
of  the  bonds,  citizens  of  the  state,  cut  off  the 
coupons  and  transferred  them  to  plaintiff,  a 
citizen  of  another  state,  under  an  arrangement 
by  which  the  latter  gave  his  nonnegotiable  note 
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for  an  amouDt  much  less  than  the  face  of  the 
coupons,  payable  in  two  years  from  date,  and 
agreed,  "as  a  further  consideration  for  said 
coupons,*'  that  if  he  succeeded  in  collecting  the 
full  amount  thereof  he  would  pay  to  the  owners 
of  the  bonds  one-half  the  amount  collected  above 
the  face  of  the  note.  Held,  that  an  action  by 
plaintiff  on  the  coupons,  brought  in  the  United 
States  circuit  court,  should  be  dismissed  as 
coming  within  the  prohibition  of  the  above  sec- 
tion.— Farmington  Village  Corporation  v.  Pills- 
bury,  114  U.  S.  138,  5  S.  Ct  807,  29  L.  Ed. 
114. 

Recovery  cannot  be  had  in  the  federal  courts 
on  municipal  bonds  actually  owned  by  citizens 
of  the  state  where  issued,  and  only  transferred 
to  plaintiff,  who  is  a  citizen  of  another  state, 
to  collect  for  their  account. — Township  of  New 
Providence  v.  Halsey,  117  U.  S.  336,  6  S.  Ot 
764,  29  L.  Ed.  904. 

A  municipal  bond  in  the  ordinary  form  is  "a 
promissory  note,  negotiable  by  the  law  mer- 
chant," within  Act  Cong.  March  3,  1875  (18 
Stat.  470,  c.  137,  §  1),  and  suit  may  be  brought 
in  a  federal  court  by  an  assignee  thereof,  who 
is  a  citizen  of  another  state,  notwithstanding  it 
could  not  have  been  maintained  if  no  assign- 
ment had  been  made. — Id. 

The  assignment  of  a  note,  to  cut  off  an 
anticipated  defense  to  the  mortgage  by  which 
it  is  secured,  will  not  be  considered  collusive, 
and  justify  a  dismissal  of  a  suit  brought  in 
a  United  States  court  by  the  assignee,  if  the 
title  made  by  the  transfer  is  such  as  would  en- 
able the  assignee  to  maintain  suit  in  his  own 
name  at  all.— Lanier  v.  Nash,  121  U.  S.  404,  7 
S.  Ct.  919,  30  L.  Ed.  947. 

Rev.  St  S  ®29,  provides  that  the  circuit 
court  shall  not  have  cognizance  of  a  suit  on  a 
promissory  note,  or  other  chose  in  action  in  fa- 
vor of  an  assignee,  unless  such  suit  could  have 
been  prosecuted  in  that  court  if  no  assignment 
had  been  made.  Plaintiff  sues  for  specific  per- 
formance of  a  contract  to  convey  land.  His 
right  to  sue  is  based  on  a  deed  of  trust  in  the 
land  embraced  b^  the  contract  given  to  him 
by  the  person  originally  contracting.  Held,  that 
this  deed  of  trust  was  substantially  an  assign- 
ment of  the  contract,  and  the  assignee  could 
not  bring  his  action  in  the  federal  court,  as  the 
orig;inal  parties  to  the  contract  could  not  have 
done  so. — Shoecraft  v.  Trustees  of  the  Internal 
Imp.  Fund  of  the  State  of  Florida,  124  U.  S. 
730,  8  S.  Ct.  686,  31  L.  Ed.  574. 

The  obligee  in  a  bond  secured  by  a  mort- 
gage assigned  the  bond  in  trust  for  his  children. 
Plaintiffs,  the  cestuis  que  trustent,  a  number  of 
years  afterwards,  brought  suit  in  the  federal 
circuit  court  against  the  obligor,  alleging  pay- 
ment of  the  bond  by  him  to  the  trustee  in  Con- 
federate currency,  and  prayed  that  the  bond, 
which  had  been  surrendered  to  him,  be  redeliv- 
ered to  them,  and  that  the  pretended  payments 
thereon,  and  the  satisfaction  of  the  mortgage 
which  had  been  entered,  be  declared  void. 
Plaintiffs  were  residents  of  Georgia,  and  the 
obligor  of  South  Carolina,  but  the  obligee,  at 
the  time  of  the  assignment,  and  when  suit  was 
brought,  was  a  resident  of  South  Carolina. 
Held,  that  the  c6urt  had  no  jurisdiction,  under 
Act  March  3,  1875,  c.  137,  §  1  (18  Stat.  470), 
providing  that  no  circuit  or  district  court  'shall 
**have  cognizance  of  any  suit  founded  on  con- 
tract in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to 
recover  thereon  if  no  assignment  had  been  made, 
except  in  cases  of  promissory  notes  negotiable 
bv  the  law  merchant  and  bills  of  exchange." 
—Blacklock  v.  Small,  127  U.  S.  96,  8  S.  Ct. 
1096.  32  L.  Ed.  70. 

*  A  suit  on  a  judgment  is  one  "founded  on 
contract,"  within  the  provisions  of  Act  Cong. 
March  3,  1875,  relatini?  to  suitfe  by  assignees 
in  the  circuit  courts. — Metcalf  v.  City  of  Water 


town,  128  U.  S.  586,  9  S.  Ct.  173,  32  L.  Ed. 
543. 

Act  Cong.  March  3,  1887,  declaring  that 
the  United  States  circuit  and  district  courts 
shall  not  have  cognizance  of  any  suit,  except 
upon  foreign  bills  of  exchange,  to  recover  on 
any  note,  or  other  chose  in  action,  in  favor  of 
any  assignee,  or  of  any  subsequent  holder,  if 
such  •  instrument  be  payable  to  bearer,  and  be 
not  made  by  any  corporation,  unless  such  suit 
might  have  been  prosecuted  in  such  court,  if 
no  assignment  or  transfer  had  been  made,  does 
not  deprive  those  courts  of  jurisdiction  of  an 
action  by  an  assignee  to  recover  damages  for  a 
trespass  in  entering  upon  lands  and  cutting 
'down  trees. — Ambler  v.  Eppinger,  137  U.  S. 
480,  11  S.  Ct.  173,  34  L.  Ed.  765. 

A  creditor  who  has  become  subrogated  to  a 
right  of  his  debtor  may  sue  on  such  right  in 
the  federal  court,  if  he  and  the  defendant  are 
citizens  of  different  states,  though  the  debtor 
and  the  defendant  are  citizens  of  the  same  state, 
and  the  debtor  has  assigned  his  right  to  the 
creditor,  since  such  assignment  does  not  cre- 
ate the  creditor's  right  of  action,  but  merely 
aids  it. — City  of  New  Orleans  v.  Whitney,  138 
U.  S.  595,  11  S.  Ct.  428.  34  L.  Ed.  1102,  modi- 
fying decree  (C.  C.)  Whitney  v.  City  of  New 
Orleans,  43  F.  215. 

Under  25  Stat.  433,  c.  866,  §  1,  providing 
that  no  federal  court  shaU  have  cognizance  of 
any  suit  to  recover  on  a  note  in  the  hands  of 
an  assignee,  unless  such  suit  might  have  been 
prosecuted  in  such  court  if  no  assignment  or 
transfer  had  been  made,  a  circuit  court  has  no 
jurisdiction  of  an  action  by  an  assignee  of  a 
note  payable  to  the  payee's  order,  where  the 
record  fails  to  show  the  citizenship  of  the  or- 
iginal payee. — ^Parker  v.  Ormsby,  141  U.  S.  81, 
11  S.  Ct  912,  35  L.  Ed.  654. 

When  notes  and  mortgages  are  transferred 
to  a  nonresident  of  the  state  for  a  valuable 
consideration,  and  the  assignor's  interest  there- 
upon entirely  determines,  the  mere  fact  that 
one  of  the  purposes  of  the  transfer  is  to  estab- 
lish the  diversity  of  citizenship  necessary  to 
make  the  case  cognizable  in  a  fe4eral  court 
does  not  render  the  transaction  collusive,  with- 
in the  meaning  of  Act  March  3,  1875,  §  5. — 
Cross  v.  Allen,  141  U.  S.  528,  12  S.  Ct.  67, 
35  L.  Ed.  843,  affirming  decree  (C.  C.)  Allen 
V.  O'Donald,  28  F.  346. 

A  note  which  is  not  paid  at  maturity  does 
not  cease  to  be  ^'negotiable  by  the  law  mer- 
chant," within  the  meaning  of  Act  Cong.  March 
3,  1875,  i  1,  providing  that  no  suit  founded  on 
contract  shall  be  maintained  in  a  federal  court 
in  favor  of  an  assignee,  unless  maintainable 
therein  before  the  assignment  was  made,  "ex- 
cept in  cases  of  promissory  notes  negotiable  by 
the  law  merchant  and  bills  of  exchange."— Id. 

Where  the  transfer  of  a  judgment  gives  the 
diversity  of  citizenship  necessary  to  render  a 
suit  thereon  cognizable  in  the  federal  courts,  the 
fact  that  this  is  one  of  the  motives  of  the 
transfer  does  not  affect  the  federal  jurisdiction, 
if  the  change  of  title  is  in  fact  absolute  and 
for  a  good  consideration. — Crawford  v.  Neal, 
144  U.  S.  585,  12  S.  Ct.  759,  36  L.  Ed.  552. 

Under  Act  Aug.  13,  1888  {25  Stat  434), 
restricting  the  jurisdiction  of  circuit  and  dis- 
trict courts  over  suits  by  assignees  to  cases 
where  such  suit  might  have  been  prosecuted  if 
no  assignment  or  transfer  had  been  made,  the 
circuit  court  has  jurisdiction  of  an  action  on 
a  promissory  note  by  the  indorsee  agaihst  the 
maker  thereof,  although  the  payee  is  a  citizen 
of  the  same  state  as  the  maker,  where  it  ap- 
pears that  the  note  was  made  for  the  accom- 
modation of  the  payee,  and  that  he  is,  in  legal 
effect,  n  maker  or  original  promisor,  and  there- 
fore did  not,  by  his  indorsement,  assign  or 
1  trausf(»r  any  right  of  action  held  by  him  against 
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the  accommodation  maker.— Holmes  v.  Gold- 
smith, 147  U.  S.  150,  13  S.  Ct.  288,  37  L.  Ed. 
118,  affirming  judgment  (C.  C.)  Goldsmith  y. 
Holmes.  36  F.  484,  1  L.  R.  A.  816. 

Under  Judiciary  Act  March  3,  1875,  the 
federal  courts  have  no  jurisdiction  of  a  suit 
by  the  assignee  of  a  judgment  to  subject  there- 
to property  of  the  judgment  debtor  standing  in 
the  name  of  a  third  person,  when  the  assignor 
is  a  citizen  of  the  same  state  as  the  defendant. 
—Mississippi  Mills  v.  Oohn,  150  U.  S.  202,  14 
S.  Ct.  75,  37  L.  Ed.  1052,  reversing  decree  (C. 
0.)  39  F.  865. 

A  corporation  which  constructs  a  railroad, 
in  consideration  of  receiving  from  the  railroad 
company  certain  lands  to  which  it  is  entitled 
by  a  grant  from  the  state  of  Florida  and  a 
contract  with  the  trustees  of  the  Florida  internal 
improvement  fund,  is  an  ''assignee"  of  a  "chose 
in  action,"  within  the  meaning  of  the  judiciary 
acts  (Rev.  St  f  629,  and  Act  March  3,  1887}, 
and  cannot  maintain  in  a  federal  court  a  suit 
to  compel  a  conveyance  to  it  by  such  trustees, 
unless  the  railroad  company;  itself  could  have 
maintained  the  action  in  such  court. — Plant 
Inv.  Co.  V.  Jacksonville,  T.  &  K.  W.  Ry.  Co., 
162  U.  S.  71,  14  S.  Ct.  483,  38  L.  Ed.  358. 

A   suit   in   equity   against  certain    munici- 

galities  by  an  alien  assignee  of  warrants  issued 
y  the  police  board  of  such  municipalities  pri- 
or to  the  repeal  of  an  act  which  gave  the  board 
power  to  issue  warrants  for  police  expenses, 
and  to  apportion  the  expenses  against  the  mu- 
nicipalities, to  be  paid  by  taxes  raised  by  them, 
for  the  application  thereto;  as  assets  of  the 
board,  of  amounts  due  to  it,  on  apportionments 
made  and  taxes  levied  and  collected,  is  a  suit  to 
establish  a  claim  on  the  warrants,  and  to  en- 
force payment  by  a  decree  over  against  the  mu- 
nicipalities, dispensing  with  judgment  against 
the  board  by  reason  of  the  dissolution,  and 
hence  a  suit  to  recover  the  contents  of  choses 
in  action,  of  which  the  United  States  circuit 
court  had  no  jurisdiction,  in  the  absence  of  an 
averment  in  the  bill  that  it  could  have  been 
maintained  by  the  assignors. — City  of  New  Or- 
leans V.  Benjamin,  153  U.  S.  411,  14  S.  Ct 
906,  38  L.  Ed.  764. 

Rev.  St  S  629,  providing  that  an  action  in 
favor  of  the  assignee  of  a  note  cannot  be 
brought'  in  the  circuit  court  to  recover  the  con- 
tents of  the  note,  unless  it  could  have  been 
brought,  had  there  been  no  assignment,  does 
not  apply  to  an  action,  on  the  relatioik  of  the 
assignee  of  the  note,  on  the  official  bond  of  a 
township  trustee^  for  illegally  executing  the 
note.— State  of  Indiana  v.  Glover,  155  U.  S. 
513,  15  S.  Ct  186,  39  L.  Ed.  243. 

A  claim,  founded  on  contract  to  recover  a 
sum  of  money  out  of  a  fund  in  the  hands  of  a 
railroad  company,  is  a  ''chose  in  action,"  with- 
in the  meanmg  of  that  provision  in  the  first 
section  of  the  judiciary  act  (Act  March  3,  1887, 
as  corrected  by  Act  Aug.  13,  1888)  which  de- 
nies to  an  assignee  of  a  chose  in  action  the 
right  to  sue  in  the  federal  courts  if  no  action 
could  have  been  maintained  there  in  the  ab- 
sence of  an  assignment- Mexican  Nat  R.  Co. 
V.  Davidson,  157  U.  S.  201.  15  S.  Ct  563,  39 
L.  Ed.  672. 

Where  there  is  an  actual  sale  and  transfer 
of  the  subject-matter  of  the  suit  the  fact  that 
it  was  made  for  the  purpose  of  giving  jurisdic- 
tion to  the  federal  court  is  immaterial. — Lehigh 
Min.  &  Mfg.  Ck>.  v.  Kelly,  100  U.  S.  327,  16 
S.  Ct-  307,  40  L.  Ed.  444,  affirming  judgment 
(C.  C.)  64  F.  401. 

Under  Judiciary  Act  1887-88,  §  1  (24  Stat 
552,  c.  373;  25  Stat  433,  c.  860),  a  circuit 
court  has  jurisdiction,  in  a  case  of  diverse  citi- 
zenship, of  an  action  by  an  assignee  on  a  chose 
in  action  payable  to  bearer,  and  made  by  a  cor- 
poration (in  this  case  a  municipal  corporation), 
without  regard  to  whether  the  assignor  could 
have  maintained  the  suit—City  of  New  Orleans 


V.  Quinlan,  19  S.  Ct  329.  173  U.  S.  191,  43  L. 
Ed.  664,  affirming  judgment  (C.  C.)  Quinlan  v. 
City  of  New  Orleans,  92  F.  696. 

By  the  judiciary  act  of  1887-^  an  in- 
strument payable  to  the  bearer,  and  made  by 
a  corporation,  is  excepted  from  the  general 
rule  thereby  prescribed,  that  an  assignee  or 
transferee  of  a  chose  in  action  cannot  sue  in  a 
federal  court  unless  his  assignor  or  transferror 
could  have  sued  in  such  court. — Board  of  Com'rs 
of  Lake  County.  Colo.,  v.  Dudley,  19  S.  Ct  398» 
173  U.  S.  243,  43  L.  Ed.  684,  reversing  judg- 
ment Dudley  v.  Board  of  Com'rs  of  ^^ake  Coun- 
ty, Colo.,  80  F.  672,  26  C.  C.  A.  82. 

The  provision  in  the  fifth  section  of  the 
judiciary- act  of  1875  relating  to  dismissal  ap- 
plies to  a  case  in  which  citizens  of  a  state, 
owning  coupons  cut  from  bonds  of  a  county 
of  that  state,  transfer  the  same,  without  con- 
sideration, to  a  citizen  of  another  state.  In  or- 
der that  he  may  join  the  causes  of  action 
thereon  with  the  causes  of  action  on  other  cou- 
pons transferred  to  him  for  the  same  purpose 
by  other  persons,  and  thereby  make  a  case 
cognizable  in  a  federal  court  though  these  lat- 
ter persons  might  themselves  have  sued  in 
the  federal  court.— Id. 

A  purchaser  of  warrants  at  a  judicial  sale 
under  authority  of  an  order  of  the  probate 
court  is  an  assignee,  within  the  meaning  of  the 
act  of  congress  of  March  3,  1875,  which  allows 
an  assignee  of  such  contracts  to  sue  in  the  fed- 
eral court  only  when  suit  might  have  been 
brought  in  that  court  if  no  assignment  had  been 
made.— Glass  v.  Police  Jury  of  Parish  of  Con- 
cordia, 20  S.  Ct  346,  176  U.  S.  207,  44  U 
Ed.  436. 

A  municipal  corporation  ia  within  the 
words  "any  corporation,"  in  the  judiciary  act  of 
Aug.  13,  1888,  c.  866,  §  1,  25  Stat  433  [U.  S. 
Comp.  St  1901,  p.  508],  under  which  the  as- 
signee of  a  chose  in  action  made  by  a  cori>ora- 
tion  and  payable  to  bearer  may  invoke  the  ju- 
risdiction of  a  federal  court  on  the  ground  of 
diverse  citizenship  without  regard  to  the  citi- 
zenship of  the  original  holder.  Judgment  (C.  C.) 
91  F.  37,  reversed.— Loeb  v.  Trustees  of  Colum- 
bia Tp.,  21  S.  Ct  174,  179  U.  S.  472.  46  H 
Ed.  280. 

A  circuit  court  of  the  United  States  has 
jurisdiction,  on  the  ground  of  diverse  citixen- 
ship,  of  a  suit  by  the  assignee  of  the  payees  of 
police  warrants,  it  such  payees  might  at  the 
time  the  suit  was'  commenced,  have  themselves 
prosecuted  suit  therein  on  that  ground  if  there 
had  been  no  assignment  or  transfer. — Emshel^- 
er  V.  City  of  New  Orleans,  22  S.  Ct  770,  186 
U.  S.  33,  46  L.  Ed.  1042. 

The  jurisdiction  of  a  circuit  court  of  the 
United  States,  on  the  ground  of  diverse  citi- 
zenship, of  a  suit  by  a  foreign  corporation 
against  residents  of  the  state,  is  not  defeated 
on  the  theory  that  plaintiff  is  suing  as  the  as- 
signee of  a  domestic  corporation,  where  the 
bill,  although  emphasizing  the  existence  of  cer- 
tain contracts  between  defendants  and  its  as- 
signor, and  alleging  that  it  became  substituted 
for  such  assignor  as  a  party  thereto,  contains 
allegations  which  show  that  the  parties  having 
the  old  contracts  before  them,  entered  into  new 
agreements  determined  by  reference  to  the 
terms  of  the  old  contracts,  but  none  the  less 
personal  and  immediate.— American  Colortype 
Co.  V.  Continental  Colortype  Co.,  23  S.  Ct  265, 
188  U.  S.  IM,  47  L.  Ed.  404. 

The  relief  sought  by  way  of  foreclosure 
of  certain  trust  deeds  stamps  the  suit  as  one 
to  recover  the  contenta  of  a  chose  in  action, 
which  can  only  be  maintained  in  the  federal 
Circuit  Court*  under  Act  Aug.  13,  1888^  c  866» 
f  1.  25  Stat  434  [U.  S.  Comp.  St  1901,  p. 
5081,  where  the  assignor  could  have  sued  in 
that  court  if  no  assignment  had  been  madet 
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although  the  bill  aleo-  prays  for  a  cancellation 
of  a  release  of  the  trust  deeds  to  the  grantor,  as 
in  fraud  of  the  rights  of  the  complainant,  who 
held  the  deeds  and  the  notes  secured  thereby 
as  collateral  security  for  a  loan  to  the  trustee. 
--Kolze  V.  Hoadley,  26  S.  Ct  220,  200  U.  S. 
76,  50  L.  Bd.  377. 

A  New  York  corporation  may  bring  suit 
in  a  federal  Circuit  Court  on  the  notes  of  an 
Illinois  corporation,  although  the  treasurer  of 
the  latter  corporation,  to  whose  order  the  notes 
were  made  payable,  and  by  whom  they  were, 
before  delivery,  indorsed  to  the  New  York  cor- 
poration, which  loaned  the  money  for  which 
they  were  given,  may  be  a  citizen  of  Illinois. 
Decree,  Covin  v.  City  of  Chicago  (C.  C.)  132  F. 
848,  reversed.— Blair  v.  City  of -Chicago,  26  S. 
Ct.  427,  201  U.  8.  400,  50  L.  Ed.  801. 

A. suit  to  declare  and  enforce  a  lien  on  cer- 
tain interests  in  distributive  shares  of  the  prop- 
erty of  a  decedent  in  the  hands  of  an  ancillary 
administrator  is  not  within  the  provision  of 
Rev.  St.  U.  S.  S  629  (U.  S.  Comp.  St.  1901,  p. 
503),  governing  federal  jurisdiction  of  suits  by 
assignees  of  choses  in  action,  because  plaintiff's 
right  is  derived  from  an  heir  whose  citizenship 
is  the  same  as  that  of  such  administrator,  where 
the  plaintiff,  who  sues  as  administratrix,  and 
who  18  a  citizen  of  a  different  state  from  the  de- 
fendant administrator,  is  suing  primarily  on  the 
obligation  of  such  heir  to  her  intestate,  to  se- 
cure which  a  lien  was  given  upon  such  heir's  dis- 
tributive share.  Decree,  Coram  v.  IngersoU 
(1906)  148  Fed.  169,  78  C.  C.  A  303.  reversed. 
—IngersoU  v.  Coram,  29  S.  Ct.  92,  211  U.  S. 
335,  53  L.  Ed.  208. 

A  suit  to  enforce  rights  in  the  corpus  of  a 
trust  estate  of  persons  claiming  under  the  as- 
flignee  of  a  part  of  the  beneficiary's  interest  in 
the  trust,  by  wiuch  the  income  was  to  be  paid  to 
the  beneficiary  until  he  reached  a  certain  age, 
when  the  fund  was  to  become  his  absolutely,  is 
not  within  Judicial  Code,  §  24,  governing  suits 
to  recover  on  a  chose  in  action  by  an  assignee  or 
subsequent  holder.— Brown  v.  Fletcher,*  35  S. 
Ct.  154,  235  U.  S.  689,  59  L.  Ed.  374. 

A  suit  to  enforce  the  rights  in  the  trust  es- 
tate of  persons  claiming  under  the  assignee  of 
part  of  the  beneficiary's  interest  in  the  testa- 
mentary trust,  the  corpus  to  be  the  property  of 
the  beneficiary  when  of  age,  is  not  within  Ju- 
dicial Code,  (  24,  governing  suits  to  recover  on 
a  chose  in  action  in  favor  of  any  assignee. — 
Brown  v.  Fletcher,  35  S.  Ct.  750,  237  U.  S. 
583,  59  L.  Ed.  1128,  reversing  decree  206  F. 
461,  124  C.  C.  A.  367.  % 


^^  Interrcners   and   subatttut- 
ed  parties. 

See  13  Cent.  Dig.  Courts,  |  859. 

Where  the  jurisdiction  of  a  United  States 
court  has  completely  attached  in  ejectment 
against  a  tenant  in  possession  by  a  citizen  of 
another  state,  it  is  not  affected  by  the  substitu- 
tion of  the  landlord  for  such  tenant  as  defend- 
ant.—Hardenbergh  V.  Ray,  151  U.  S.  112,  14  S. 
Ct.  305,  38  Ia  Ed.  93,  afl^rming  judgment  (C.  C.) 
Btardenberg  v.  Same,  33  F.  812, 13  Sawy.  158. 

^s»314.  ^—  Corporations.  « 

See  13  Cent  Dig.  Courts,  S  860. 

The  state  which  grants  its  charter  and 
within  which  it  does  business  determines  the 
jurisdiction  of  the  federal  courts  of  actions  to 
which  a  corporation  is  a  party,  and  not  the  citi- 
zenship of  its  members.— National  S.  S.  Co.  v. 
Tugman,  106  U.  S.  118,  1  S.  Ct.  58,  27  L.  Ed. 
8i  ;  St  Louis  &  S.  F.  Ry.  Co.  v.  James,  161 
U.  S.  545,  16  S.  Ct  621,  40  L.  Ed.  802. 

MTiere  the  jurisdiction  of  a  federal  court 
depends  on  citizenship,  a  corporation  will  be 
regarded  as  a  citizen  of  the  state  under  whose 


laws  it  was  created.— Kansas  Pac.  Ry.  Co.  v. 
Atchison,  T.  &  S.  V.  R,  Co.,  112  U.  S.  414, 
5  S.  Ct  208,  28  L.  Ed.  794,  reversing  order 
(C.  C.)  13  F.  106.  2  McCrary,  550. 

A  railroad  comoany,  chartered  by  the  state 
of  Illinois,  was  permitted  by  act  of  the  Legis- 
lature of  Indiana  to  extend  its  road  into  that 
state.  All  the  propeity  of  this  company  was 
sold  under  foreclosure,  and  the  purchasers  or- 

fanized  a  new  company,  which,  under  an  act  of 
llinois,  succeeded  to  all  the  franchises  of  the 
old  one.  A  certificate  of  the  organization  of  the 
new  company,  with  the  names  of  its  first  direc- 
tors, was  filed  in  the  office  of  the  secretary  of 
state  of  Indiana,  but  the .  stockholders  and  in- 
corporators never  did  anything  recognizing  the 
existence  of  an  Indiana  corporation  of  the  same 
name.  Held  that,  as  to  its  rights  to  sue  in  the 
federal  courts,  the  railroad  company  was  a 
citizen  of  Illinois,  and  not  a  citizen  or  corpora- 
tion of  Indiana. — Pennsylvania  R.  Co.  v.  St. 
Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S.  290,  6  S. 
Ct.  1094,  30  L.  Ed.  83;  Id..  118  U.  S.  630, 
7  S,  Ct.  24,  30  L.  Ed.  284. 

Plaintiff  was  created  a  corporation  in  New 
.Hampshire.  Subsequently  the  same  persons 
forming  such  corporation  were  constituted  a 
corporation  under  the  same  name  by  the  Legis- 
lature of  Massachusetts.  Thereafter  acts  were 
passed,  first  in  Massachusetts  and  then  in  New 
Hampshire,  to  unite  the  two  corporations,  and 
providing  that  all  the  tolls,  franchises,  rights, 
and  px^perty  of  the  two  corporations  should  ' 
b^  held  and  enjoyed  by  the  stockholders  in  pro- 
portion to  their  number  of  shares  in  either  or 
both  of  the  corporations.  Held  that,  for '  the 
purpose  of  determining  the  jurisdiction  of  the 
lederal  court  claimed  on  the  ground  of  diverse 
citizenship  in  a  suit  by  plaintiff  against  a  citi- 
zen of  Massachusetts,  plaintiff  would  be  con- 
sidered as  a  citizen  of  New  Hampshire. — Nash- 
ua &  L.  R.  Corp.  V.  Boston  &  L.  R.  Corp.,  136 
U.  S.  356,  10  S.  Ct.  1004,  34  L.  Ed.  363,  re- 
versing  8  F.  458. 

There  is  an  entire  want  of  .federal  juris- 
diction under  both  the  act  of  1875  and  the  act 
of  1887  when  two  corporations  on  opposite  sides 
of  a  controversy  are  created  under  the  laws  of 
the  same  state^  whether  the  suit  is  brought  in 
that  state  or  in  another  state,  where  the  de- 
fendant corporation  has  a  place  of  business. — 
Empire  Coal  &  Transportation  Co.  v.  Empire 
Coal  &  Mining  Co.,  150  U.  S.  159,  14  S.  Ct.  66, 
37  L.  Ed.  1037. 

Act  Ark.  March  13,  1889,  §  2,  providing 
that  every  railroad  corporation  of  any  other 
state  which  had  leased  or  purchased  any  rail- 
road in  Arkansas  should  file  a  certified  copy  of 
its  articles  of  incorporation  with  the  secretary 
of  state,  and  should  thereupon  become  a  cor- 
poration of  Arkansas,  did  not  create  an  Ar- 
kansas corporation  out  of  a  foreign  railroad 
corporation,  in  such  a  sense  as  to  make  it  a 
citizen  of  Arkansas,  within  the  meaning  of  the 
federal  constitution,  so  as  to  subject  it,  as  such, 
to  a  suit  in  the  federal  circuit  CQurt  by  a 
citizen  of  the  state  of  its  origin.— St.  Louis  & 
S.  F.  Ry.  Co.  V.  James,  161  U.  S.  545,  16  S. 
Ct  621,  40  L.  Ed.  802.     . 

In  a  suit  in  the  federal  circuit  court  for  the 
district  of  Kentucky  by  a  railroad  company, 
suing  as  a  corporation  of  Indiana,  against  citi- 
zens of  Kentucky  and  Illinois,  the  court  is 
without  jurisdiction  to  adjudicate  questions  be- 
tween the  defendants  and  the  complainant  as  a 
corporation  either  of  Kentucky  or  of  Illinois. 
—Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Louisville 
Trust  Co.,  19  S.  Ct.  817,  174  U.  S.  552.  43 
L.  Ed.  1081,  modifving  decree  Louisville  Trust 
Co.  V.  Louisville,  N.  A.  &  C.  R.  Co.,  75  F.  433, 
22  C.  C.  A.  378. 

For  the  purposes  of  the  jurisdiction  of 
courts  of  the  United  States,  a  corporation  re- 
mains a  citizen  of  the  state  by  which  it  was 
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created,   though  It  is  afterwards  also  made  a 
corporation  or  another  state.—Id. 

A  foreign  railroad  corporation  does  not  be- 
come a  citizen  of  North  Carolina,  so  far  as  to 
affect  the  jurisdiction  of  the  federal  courts  up- 
on the  question  of  diverse  citizenship,  by  com- 
plying with  Pub.  Acts  N.  C.  1899,  c.  62,  which 
declares  that  such  a  corporation  becomes  a 
domestic  corporation  by  filing  with  the  Secre- 
tary of  State  duly  authenticated  copies  of  its 
charter  and  by-laws.  Judgment,  Allison  v. 
Southern  Ry.  Co.,  40  S.  E,  91,  129  N.  C.  336, 
reversed.— Southern  Ry.  Co.  v.  Allison,  23  S. 
Ct.  713,  190  U.  S.  326,  47  L.  Ed.  1078. 

Incorporators  under  a  charter  which  de- 
clares that  they  "are  hereby  created  a  body 
politic  and  corporate"  become  a  corporation  un- 
der the  laws  of  Mississippi  for  the  purpose  of 
suing  and  being  sued  in  the  federal  courts  as 
a  citizen  of  that  state  upon  the  approval  of 
such  charter  by  the  Governor,  and  the  certifi- 
cation of  such  approval  by  the  Secretary  of 
State,  under  the  great  seal  of  the  state,  al- 
though there  has  been  no  compliance  with  the 
subsequent  provision  of  the  charter  conferring 
the  power  to  commence  business  when  a  cer^ 
tain  i)roportion  of  the  capital  stock  shall  be 
subscribed  and  paid  for.  Judgment,  Gastonia 
Cotton  Mfg.  Co.  v.  W.  L.  Wells  Co..  128  F. 
360,  63  C.  C.  A.  111.  which  reversed  (C.  C.) 
W.  L.  Wells  Co.  v.  Avon  Mills,  118  F.  190, 
reversed.— W.  L.  WeUs  Co.  v.  Gastonia  Cotton 
Mfg.  Co.,  25  S.  Ct.  640,  198  U.  S.  17?,  49  L. 
Ed.  1008. 

A  suit  by  Pennsylvania  and  New  Jersey 
corporations  against  a  New  York  corporation 
operating  a  street  railway  system  in  the  city  of 
New  York,  the  bill  in  which  avers  an  unsatis- 
fied indebtedness  due  each  complainant  from 
the  defendant,  substantially  involves  a  contro- 
versy l)etween  citizens  of  different  states  within 
the  meaning  of  Act  Aug.  13,  1888,  c.  886,  |  1, 
25  Stat.  433  [U.  S.  Comp.  St.  1901,  pp.  507, 
508],  defining  the  jurisdiction  of  the  federal 
Circuit  Courts,  although  the  defendant  admits 
the  indebtedness  and  the  other  allegations  of 
the  bill,  and  joins  with  the  comnlainants  in  a 
request  that  receivers  be  appointed.— (1908)  In 
re  Reisenberg,  28  S.  Ct.  219,  208  U.  S.  90.  52 
L.  Ed.  403,  dismissing  petitions  (C.  C.  1907) 
Pennsylvania  Steel  Co.  v.  New  York  City  R. 
Co.,  157  F.  440. 

Incorporation  in  Nevada  by  direction  of 
a  California  corporation,  for  the  sole  purpose 
of  having  the  -matters  in  dispute  between  such 
California  corporation  and  another  corporation 
of  that  state  determined  in  a  federal  rather 
than  in  the  state  court,  where  they  were  pend- 
ing and  undetermined  must  be  regarded  as  an 
attempt  coUusively  to  make  a  party  plaintifiP 
simply  for  the  purpose  of  creating  a  case  cog- 
nizable by  the  federal  court,  which  under  Act 
March  3,  1875.  c.  137,  §  5.  18  Stat.  472  (U.  S. 
Comp.  St.  1901,  pp.  508,  511),  requires  the  dis- 
missal of  the  suit,  where  the  new  corporation  as- 
sumes to  -be  the  owner  of  the  property  rights 
which  the  old  company  had  asserted  only  that 
it  may  have  a  standing  in  the  federal  court  as 
a  litigant  in  respect  of  those  rights,  and  the  old 
corporation  can  control  the  conduct  of  the  suit 
brought  by  the  new  corporation  at  any  time 
up  to  the  date  of  the  decree,  and  can  require 
the  new  corporation,  in  the  event  of  a  decree  in 
its  favor,  to  transfer  the  benefit  of  such  decree 
to  the  old  corporation  without  any  new  or  val- 
uable consideration. — Miller  &  L\ix  v.  East 
Side  Canal  &  Irrigation  Co.,  29  S.  Ct.  Ill, 
211  U.  S.  293,  53  L.  Ed.  189. 

Corporation  originally  incorporated  in  Mis- 
souri, which  admits  the  existence  ((f  diverse 
citizenship  relied  on  to  support  jurisdiction  of 
the  federal  Circuit  Court  for  the  district  of 
Nebraska,  cannot  urge,  to  defeat  such  jurisdic- 
tion, that  it  had  become  a  Nebraska  corpora- 
tion under  the  laws  of  that  state,  as  construed 


by  its  courts.— Missouri  Pac.  R.  Co.  v.  Castle, 
32  S.  Ct.  606,  224  U.  S.  541,  56  L.  Ed.  875. 

A  corporation  originally  incorporated  in 
the  Indian  Territory  under  the  Arkansas  stat- 
utes, put  in  force  by  Act  Cong.  Feb.  18,  1901, 
became  an  Oklahoma  corporation  for  purposes 
of  jurisdiction  when  that  state  was  admitted.— 
Shulthis  V.  McDougal,  32  S.  Ct  704,  225  U.  S. 
561,  66  L.  Ed.  1205. 

Railroad  incori>orated  by  act  of  Congress 
to  carry  on  business  in  different  states  is  not 
a  citizen  of  any  particular  state  for  purpose  of 
^ving  federal  court  jurisdiction  of  suit  against 
it  for  diversity  of  citizenship.— Bankers*  Trust 
Co.  V.  Tfexas  &  P.  Ry.  Co.,  36  S.  Ct.  569.  241 
U.  S.  295,  60  L.  Ed.  1010. 

• 

^=9315.  — —  Unlnoorporatod         asfloola- 
tioma  and  partnerahips* 

See  13  CenL   Dig.   Ck>urt8.  I  861. 

A  limited  partnership  association  created 
under  Laws  Pa.  1874,  p.  271,  although  it  may 
be  called  a  quasi  corporation,  and  is  declared 
by  the  state  statute  to  be  a  citizen  of  the  state, 
is  not,  like  a  corporation  created  under  the 
laws  of  the  state,  to  be  deemed  a  citizen  of  that 
state,  within  the  meaning  of  the  clause  of  the 
federal  constitution  which  extends  the  judicial 
powers  of  the  United  States  to  controversies 
between  citizens  of  different  states.  Judgment, 
Jones  V,  Great  Southern  Fireproof  Hotel  Co.. 
86  F.  370,  30  C.  C.  A.  108,  reversed.— (ireat 
Southern  Fireproof  Hotel  Co.  v.  Jcmes,  20  S. 
Ct.  690,  177  U.  S.  449,  44  L.  Ed.  842. 

Diverse  citizenship  is  not  available  to  sus- 
tain the  jurisdiction  of  a  federal  Circuit  Court 
of  a  suit  to  enjoin  a  salcf  of  railway  stock  by 
a  firm  of  bankers  acting  on  behalf  of  the  stock- 
holders unless  a  sum  shall  first  be  deposited 
out  of  the  proceeds  of  the  sale  sufficient  to  sat- 
isfy any  jud^ent  which  may  be  recovered  by 
complainant  in  a  suit  to  foreclose  a  mortgage 
on  the  property  of  the  railway  company,  wnere 
some  01  the  members  of  such  firm  are  citizens 
of  the  same  state  with  complainant.  Judgment 
(C.  C.)  118  F.  777,  affirmed.— Raphael  v.  Trask, 
24  S.  Ct  647,  194  U.  S.  272,  48  L.  Ed.  973. 


— —  Improper  or  collusiTe 
ins  or  Joinder  of  parties. 

See  IS  Cent.  Dig.  Courts,  fi 


In  a  suit  by  a  gas  company  against  a  city 
to  restrain  the  enforcement  of  an  ordinance  for- 
feiting its  property  and  franchises,  where  it  ap- 
peared^ that  two  of  the  three  directors  refused 
to  insf  tute  proceedings  in  the  local  courts  be- 
cause of  the  excited  condition  of  the  public 
mind,  in  order  that  the  third,  who  was  a  non- 
resident, might  be  driven  to  a  proceeding  in  bis 
own  name,  in  the  federal  courts,  held  a  case 
of  collusive  jurisdiction,  within  Act  March'  3, 
1875j  c.  137j  §  5,  and  that  the  bill  should  be 
dismissed  without  prejudice  to  a  suit  in  the 
state  court.— City  of  Detroit  v.  Dean,  106  U. 
S.  537,  1  S.  Ct.  560,  27  L.  Ed.  300. 

The  -county  of  S.,  Cal.,  desiring  to  enjoin 
a  certain  nuisance  maintained  by  a  California 
corporation,  but  being  unable  to  sue  in  the 
United  States  court,  agreed  to  furnish  the  at- 
torneys for  thO'  plaintiff  and  bear  all  the  ex- 
penses of  the  present  suit.  The  plaintiff  was 
interested  in  the  result  of  the  suit  as  well  as 
the  county,  f/e/d,  that  this  was  a  suit  col- 
lusively  made,  and  the  United  States  court  had 
no  jurisdiction.— Cashman  v.  Amador  &  S.' Ca- 
nal Co.,  118  U.  S.  58,  6  S.  Ct  926,  30  L.  Ed, 
72. 

The  organization,  by  the  individual  stock- 
holders and  officers  of  a  Virginia  corporation,  of 
a  corporation  under  the  laws  of  Pennsylvania 
for  the  express  purpose  of  bringing  a  suit  in  a 
federal  court  for  land  claimed  bv  the  former 
corporation  against  citizens  of  Virginia,  and 
conveyed,  without  the  payment  of  a  valuable 
consideration,  to  the  Pennsylvania  corporation 
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after  its  organization,  and  before  the  bringing 
of  suit,  will  not  enable  the  grantee  to  maintain 
the  suit  in  such  court— Lehigh  Min.  &  Mfg.  Co. 
V.  KeUy,  160  V.  S.  327,  16  S.  Ct.  307,  40  U 
Ed.  444,  affirming  judgment  (C.  C.)  64  F.  401. 

The  provision  in  the  fifth  section  of  tiie 
judiciary  act  of  1875,  making  it  the  duty  of  the 
court  to  dismiss  a  case  if  it  shall  appear  that 
it  does  not  really  and  substantially  involve  a 
controversy  properly  within  the  jurisdiction  of 
such  court,  or  if  the  parties  have  been  coUusive- 
ly  joined  for  the  purpose  of  creating  a  case 
cognizable  therein,  was  not  superseded  by  Act 
1887-88,— Board  of  Com'rs  of  Lake  County, 
Colo.,  v.  Dudley,  19  S.  Ct.  398,  173  U.  S.  243, 
43  Lf.  Ed.  684,  reversing  judgment  Dudley  v. 
Board  of  Com'rs  of  Lake  County,  Colo.,  80  F. 
672,  26  C.  C.  A.  82. 

A  federal  circuit  court  has  no  jurisdiction, 
on  the  ground  of  diversity  of  citizenship,  of  a 
suit  brought  against  a  municipality  by  the  mort- 
gagee  of  a  waterworks  company,  to  enforce  the 
municipality's  contract  with  that  company, 
where  there  is  no  diversity  of  citizenship  be- 
tween the  municipality  and  the  waterworks 
company,  and  the  interests  of  the  latter  and  its 
mortgagee  are  not  antagonistic,  it  obviously  be- 
ing made  a  defendant  instead  of  plaintiff  solely 
for  the  purpose  of  reopening,  in  the  federal 
courts,  a  controversy  which  had  been  decided 
against  the  waterworks  company  in  the  state 
court.— City  of  Dawson  v.  Columbia  Ave.  Sav. 
Fund,  Safe  Deposit,  Title  &  Trust  Co.,  25  S. 
Ct.  420,  197  U.  S.  178,  49  L.  Ed.  713. 

The  jurisdiction  of  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois  of.  a  suit  brought  by  a  California  stock- 
holder of  an  Illinois  gas  company,  after  the 
company's  refusal  to  sue,  to  enjoin  the  city  of 
Chicago  from  enforcing  an  ordinance  regulat- 
ing gas  rates,  on  the  ground  of  want  of  power 
in  the  municipality  to  pass  the  ordinance,  can- 
not be  regarded  as  collusively  or  fraudulently 
invoked  because  of  complainant's  motive  in  pre- 
ferring a  federal  tribunal,  or  because  subsequent 
events  made  it  to  the  interest  of  the  company 
to  make  common  cause  with  him  against  the  en- 
forcement of  the  ordinance,  ot  because  an  offi- 
cer and  large  stockholder  in  such  company  per- 
sonally contributed  to  the  expenses  of  the  suit, 
or  because  complainant's  counsel  was  after- 
wards retained  in  a  suit  then  pending  between 
the  company  and  the  municipality.  Decree, 
Mills  V.  City  of  Chicago  (C.  C.  1906)  143  F. 
430,  affirmed.— City  of  Chicago  v.  Mills,  27 
S.  Ct.  286,  204  U.  S.  321,  51  L.  Ed.  504. 

Collusion  requiring  the  dismissal,  pursuant 
to  Act  March  3,  1875,  c.  137,  §  5,  18  Stat.  470 
[U.  S.  Corap.  St.  1901,  p.  511],  of  a  suit  against 
a  street  railway  company  in  a  federal  Circuit 
Court,  cannot  be  inferred  because  the  parties 
desired  that  the  administration  of  the  railway 
affairs  be  taken  in  hand  by  the  court,  to  whidh 
end  the  defendant  admitted  the  averments  in 
the  bill  and  united  with  complainants  in  their 
request  for  the  appointment  of  receivers,  where 
no  claim  is  made  that  the  averments  in  the  bill 
were  imtrue,  or  that  the  debts  named  therein 
as  owing  to  the  complainants  did  not  in  fact  ex- 
ist, and  there  is  no  question  made  as  to  the  citi- 
zenship of  the  complainants,  and  not  the  slight- 
est evidence  of  any  fraud  practiced  for  the 
purpose  of  thereby  creating  a  case  to  give  jurisdic- 
tion to  the  federal  court.— (1908)  In  re  Reisen- 
berg,  28  S.  Ct.  219,  208  U.  S.  90,  52  L.  Ed. 
403,  dismissing  petitions  (C.  C.  1907)  I*ennsyl- 
vania  Steel  Co.  v.  New  York  City  R.  Co.,  157 
F.  440. 

An  action  brought  by  a  South  Dakota  cor- 
poration against  a  citizen  of  Georgia,  in  a  fed- 
eral Circuit  Court  sitting  in  the  latter  state, 
will  be  dismissed  under  Act  March  3,  1875, 
c.  137,  §  1,  18  Stet.  470  (U.  S.  Oomp.  St.  1901, 
p.  508),  as  collusive,  where  such  corporation  is 


merely  the  agent  of  Georgia  attorneys,  who 
brought  it  into  existence  as  a  corporation  that 
individual  citizens  of  Georgia  having  contro- 
versies with  other  individual  citizens  of  that 
state  might,  in  their  discretion,  have  the  use 
of  its  corporate  name  in  order  to  create  cases 
apparently  within  the  jurisdiction  of  the  fed- 
eral court.— Southern  Realty  In  v.  Co.  v.  Walker, 
29  S.  Ct.  211,  211  U.  S.  603,  53  L.  Ed.  346. 

If  the  parties  before  a  federal  Circuit 
Courf  are  properly  aligned  as  plaintiffs  and 
defendants,  the  suit  may  not  be  dismissed,  un- 
der Act  March  3,  1875,  c.  137,  §  5,  18  Stat. 
472  (U.  S.  Comp.  St.  1901,  p.  511),  for  collu- 
sion because  necessary  parties  are  omitted,  ei- 
ther as  plaintiff  or  defendant,  whose  presence 
would  defeat  the  jurisdiction  of  the  court. — 
Helm  V.  Zarecor,  32  S.  Ct.  10,  222  U.  S.  32, 
56  L.  Ed.  77. 

A  suit  by  nonresident  taxpayers  on  behalf 
of  themselves  and  all  other  taxpayers  to  re- 
strain a  municipal  public  utilities  commission 
from  acquiring  a  waterworks  system,  on  the 
ground  -that  it  was  an  unconstitutional  body, 
should  not  be  dismissed  on  the  theory  that  the 
complainants  were  collusively  made  parties 
because  solicited  to  bring  the  suit  and  indemni- 
fied by  the  existing  waterworks  company. — 
Wheeler  v.  City  and  County  of  Denver,  33  S. 
Ct.  842,  229  U.  S.  342,  57  L.  Ed.  1219. 

^=»317.  ^-»  RearranKement  of  parties. 

The  fact  that  the  ultimate  interest  of  a 
corporate  defendant  may  be  the  same  as  that 
of  the  complaining  stockholders  does  not  re- 
quire, in  arranging  the  parties  to  a  cause,  for 
the  purpose  of  determining  the  jurisdiction  of  a 
federal  circuit  court,  invoked  on  the  ground  of 
diversity  of  citizenship,  that  such  corporation 
be  grouped  on  the  side  of  complainants,  where 
the  bill  alleges  that  the  corporation  is  under 
a  control  antagonistic  to  complainants,  and 
is  made  to  act  in  a  way  detrimental  to  their 
rights.— Doctor  v.  Harrington,  25  S.  Ct.  355, 
196  U.  S.  579,  49  L.  Ed.  606. 

The  corporate  defendant  and  the  complain- 
ing stockholder  will  not  be  aligned  on  the  same 
side  of  the  controversy  for  the  purpose  of  de- 
termining the  jurisdiction  of  a  federal  Circuit 
Court,  invoked  on  the  ground  of  diverse  citi- 
zenship, bec&use.  it  may  be  for  the  financial 
interest^  of  the  corporation  that  ^he  suit  shall 
succeed,  where  the  corporation  unites  with  the 
other  defendant  in  resisting  the  claim  of  ille- 
gality and  fraud,  and  both  are  alleged  to  have 
engaged  in  the  same  illegal  and  fraudulent  con- 
duct, and  the  injury  is  alleged  to  have  been 
accomplished  by  their  joint  action. — Vernier  v. 
Great  Northern  Ry.  Co.,  28  S.  Ct.  328,  209  U. 
S.  24,  52  L.  Ed.  666,  affirming  judgment  (C.  C. 
1907)  153  F.  408. 

Neither  the  attitude  of  the  alleged  members 
of  the  Board  of  Publication  of  the  Cumberland 
Church,  incorporated  merely  as  a  convenient 
agency  for  the  publishing  work  of  such  church, 
who  believed  the  alleged  union  .with  the  Pres- 
byterian Church  to  have  been  consummated, 
nor  the  fact  that  it  does  not  appear  that  such 
members  have  surrendered  possession,  requires 
that,  when  testing  the  jurisdiction  of  a  federal 
Circuit  Court,  invoked  on  the  ground  of  divers- 
ity of  citizenship,  such  corporation  be  aligned 
on  the  side  of  complainants  in  a  suit  to  enforce 
the  alleged  rights  of  the  members  of  the  United 
Church  to  use  and  control  the  corporate  agency 
and  to  have  the  benefit  of  the  corporate  prop- 
erty in  its  denominational  work,  as  against  de- 
fendants who  repudiate  the  alleged  union,  and 
insist  that  the  religious  association  which  they 
represent  is  still  the  original  Cumberland 
Church,  continuing  with  ajl  its  separate  powers 
unimpaired. — Helm  v.  Zarecor,  32  S.  Ct.  10, 
222  U.  S.  32,  56  L.  Ed.  77. 
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Trustees  holding  legal  title  to  church  prop- 
erty need  not,  when  testing  jurisdiction  of  fed- 
eral Sui)renie  Court  invoked  for  diversity  of 
citizenship,  be  aligned  on  complainants*  side  in 
controversy  between  two  religious  societies  over 
right  to  control  the  church  property,  but  are 
properly  made  parties  defendant. — Sharpe  v. 
Bonham,  32  S.  Ct.  420,  224  U.  S.  241,  56  L. 
Ed.  747. 

^=9319.  •!.  Chanse  of  ottUenslilp  pend- 
ing: suit. 

See  18  Cent  Dig.  Courts,  {  864. 

Jurisdiction  of  a  suit  once  acquired  by  a 
court  of  the  United  States  by  reason  of  the  req- 
uisite citisenship  of  the  parties  is  not  lost  by  a 
change  in  the  citizenship  of  either  party  pending 
the  suit,— Louisville,  N.  A.  &  O.  Ry.  Co.  v. 
LouisviUe  Trust  Co.,  19  S.  Ct  817..  174  U.  S. 
552,  43  L.  Ed.  1081,  modifying  decree  Louis- 
ville Trust  Co.  V.  Louisville,  N.  A.  &  C.  B.  Co., 
75  F.  433,  22  C.  C.  A.  378. 

^=8>321*  ControTenies  between  a  state 
or  citimens  thereof  and  foreign 
states,  eitixens,  or  snbjeets. 

See  18  r!ent  Dig.  Courts,  SS  845,  847-849. 

The  Circuit  Court  has  jurisdiction  over  a 
proceeding  to  impeach  its  own  former  decree,  al- 
though the  parties  are  new  and  are  both  aliens. 
— Lacassagne  v.  Chapuis,  12  S.  Ct  659,  144 
U.  S.  119,  36  L.  Ed.  368. 

A  federal  Circuit  Court,  whose  action  was 
invoked  by  the  Bepublic  of  Colombia  to  set 
aside  an  award  made  against  it  in  arbitration 
proceedings,  has  the  same  power  to  decree  the 
payment  of  interest  from  the  date  fixed  for  pay- 
ment by  the  award  as  in  an  ordinary  case.— Ex 
parte  Kepublic  of  Colombia,  25  S.  Ct  107,  195 
U.  S.  604,  49  L.  Ed.  338. 

A  federal  Circuit  Court  in  New  York  can- 
not take  jurisdiction  of  a  suit  against  nonresi- 
dent aliens  to  establish  title  to  Donds  held  by 
them  as  executors  on  the  theory  that  they  were 
within  the  district  within  Act  March  3,  1875,  { 
8,  because  that  state,  by  virtue  of  probate  of 
testator's  will  and  appointment  of  defendants 
as  executors,  ma^  treat  both  them  and  the  es- 
tate as  constructively  present  and  subject  to  ju- 
risdiction.~Cha8e  v.  Wetzlar,  32  S.  Ct  659,  225 
U.  S.  79,  56  L.  Ed.  990. 

^=s>322.  AUesations  in  pleadings. 

See  13  Cent  Dig.  Courts.  99  876-881.  887. 

Where  federal  jurisdiction  depends  upon  the 
citizenship  of  the  parties,  such  citizenship,  or 
the  facts  constituting  it,  must  be  distinctly  or 
positively  averred  in  the  pleadings,  or  affirma- 
tively appear  in  other  parts  of  the  record.  An 
allegation  that  a  firm,  the  members  of  which  are 
parties,  is  **of '  a  state,  is  not  sufficient  to  show 
their  citizenship  there.—Grace  v.  American  Ceut 
Ins.  Co.,  109  U.  S.  278,  3  S.  Ct  207,  27  L.  Ed. 
932. 

Where  the  jurisdiction  of  the  United  States 
circuit  court  is  an  action  on  a  life  insurance 
IMlicy  depends  alone  on  the  citizenship  of  the 
parties,  a  declaration  which  alleges  that  the 
assured,  plaintiff's  intestate,  was  a  citizen  of 
Pennsylvania,  and  that  defendant  is  a  citizen  of 
Connecticut,  but  does  not  allege  plaintiff's  own 
citizenship,  is  not  sufficient  to  show  the  jurisdic- 
tion of  the  circuit  court,  and  it  cannot  be  amend- 
ed on  appeal. — Continental  Life  Ins.  Co.  v. 
Khoads,  119  U.  S.  237,  7  S.  Ct  193,  30  L.  Ed. 
380- 

Where  the  record  does  not  show  that  the 
circuit  court  had  jurisdiction  of  the  suit,  which 
depends  alone  on  the  citizenship  of  the  parties, 
its  judgment  will  be  reversed  by  the  supreme 
court  of  the  United  States;  and  where  the  citi- 
zenship of  a  defendant  was  in  fact  such,  at  the 
commencement  of  the  suit,  as  to  give  the  cir- 
cuit court  jurisdiction,  it  will  be  in  the  power  of 


that  court,  when  the  case  gets  back,  to  allow 
the  necessary  amendment  to  be  made,  and  then 
proceed  to  trial.— Halsted  v.  Buster,  119  U.  S. 
341,  7  S.  Ct  276,  30  L.  Ed.  462. 

Where  the  citizenship  of  a  defendant  was 
in. fact  such,  at  the  commencement  of  the  suit 
as  to  give  the  circuit  court  jurisdiction,  it  will 
be  in  the  power  of  that  court  to  allow  the  nec- 
essary amendment  to  be  made.— Id. 

In  an  action  brought  in  the  circuit  coart 
of  the  United  States,  by  the  assignee  of  two 
county  warrants,  one  payable  to  A.,  and  the 
other  payable  to  A.  or  order,  the  latter  not  be- 
ing indorsed  by  him,  the  citizenship  of  A.  must 
affirmatively  appear;  otherwise,  the  court  has 
no  jurisdiction,  bty  reason  of  Act  March  3, 
1875,  §  1,  which  excludes  from  the  cognizance 
of  a  circuit  or  district  court  of  the  United 
States  any  suit  founded  on  contract  in  favor  of 
an  assignee,  unless  a  suit  might  have  been 
.prosecuted  in  such  court  to  recover  thereon,  if 
no  assignment  had  been  made,  except  in  cases 
of  promissory  notes  and  bills  of  exchange. — 
King  Iron  Bridge  &  Manufacturing  Co.  v.  Otoe 
County,  120  U.  S.  225,  7  S.  Ct  552,  30  U 
Bd.  623. 

An  averment  that  a  party  is  "of  or  a 
"resident*'  of  a  particular  state  is  not  suffi- 
cient It  must  be  alleged  that  he  is  a  citizen.— 
Everhart  v.  Huntsville  Female  College,  120  U. 
S.  223,  7  S.  Ct  555,  30  L.  Ed.  623 ;  Menard  v. 
Goggan,  121  U.  S.  253,  7  S.  Ct  873,  30  L.  Ed. 
914;  Denny  v.  Pironi,  141  U.  S.  121,  11  S. 
Ct  966,  35  L.  Ed.  657 ;  Wolfe  v.  Hartford  LAfe 
&  Annuity  Ins.  Co.,  148  U.  S.  389,  13  S.  Ct 
602,  37  L.  E>d.  493;  Home  v.  George  H.  Ham- 
mond Co.,  155  U.  S.  393,  15  S.  Ct  167,  39  L. 
Ed.  197 ;  Cooper  v.  Newell,  155  U.  S.  532,  15 
S.  Ct  355,  39  L.  Ed.  249. 

Where  the  declaration  simply  avers  that  the 
plaintiff  is  a  joint-stock  company  organized  *  un- 
der the  laws  of  a  state  other  than  that  of  de< 
fendant,  the  members  of  the  company  not  being 
shown  to  be  citizens  of  some  state  other  than 
that  of  defendant,  it  is  not  shown  that  the  fed- 
eral court  has  jurisdiction. — Chapman  v.  Bar- 
ney, 129  U.  S.  677.  9  S.  Ct  426,  32  L.  Ed.  800. 

A  bill  was  filed  in  the  federal  court  against 
a  citizen  of  Florida  by  F.  and  W.,  "citizens  of 
the  state  of  New  York,"  as  executors.  On  find- 
ing that  defendant  was  in  fact  a  citizen  of  New 
York,  it  was  amended  by  striking  out  complain- 
ant F.,  who,  since  the  bill  was  filed,  had  had 
his  letters  testamentary  revoked,  and  leaving 
W.,  as  "a  citizen  of  Great  Britain,"  as  he  in 
fact  was,  as  surviving  executor  and  sole  com- 
plainant. Held,  that  the  amendment  could  not 
give  jurisdiction,  which  depended  on  the  condi- 
tion and  citizenship  of  the  parties  when  the 
suit  was  commenced.— Anderson  v.  Watts,  138 
U.  S.  694,  11  S.  Ct  449,  35  L.  Ed.  1078. 

In  an  action  in  the  federal  circuit  court, 
where  the  jurisdiction  depended  on  the  citizen- 
ship of  the  parties,  the  complaint  alleged  that 
plaintiffs  are  "residents"  of  North  Carolina  and 
South  Carolina,  and  that  defendant  is  a  "cor- 
poration chartered  under  the  laws  of  the  state  of 
Alabama,  and  doing  business  within  said  state." 
The  complaint  was  amended  by  adding  other 
plaintiffs,  without  any  averment  as  to  their 
citizenship;  but  the  bill  of  exceptions,  which 
formed  part  of  the  record,  stated  that  plaintiffs 
were  "nonresidents"  of  Alabama.  Held,  that 
the  record  did  not  sufficiently  show  the  diverse 
citizenship  of  the  parties  to  confer  jurisdiction 
on  the  circuit  court— Timmons  v.  Elyton  Land 
Co.,  139  U.  S.  378,  11  S.  Ct  585,  35  L.  Ed.  195. 

When  the  original  petition  contains  the 
proper  averments,  as  to  the  citizenship  of  the 
parties,  to  bring  the  case  within  the  jurisdiction 
of  the  United  States  circuit  court,  it  cannot  be 
objected  that  "the  record  fails  to  show  the 
residence  and  citizenship  of  the  parties  at  tba 
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time  of  the  liiBtitution  of  tbe  suit,"  simply 
because  the  averments  as  to  these  matters  in  an 
amended  petition  on  which  the  case  was  tried 
refer  to  the  time  of  its  filing,  and  not  to  the 
time  when  the  action  was  brought.— Mexican 
Cent  Ry.  Co.  v.  Pinkney,  149  U.  S.  1»4,  13  S. 
Ct.  859,  37  L.  Ed.  099. 

Jurisdiction  of  a  circuit  court,  on  the  ground 
of  the  citizenship  of  the  parties  to  an  action 
brought  therein,  is  not  shown  of  record  by  the 
mere  description,  contained  in  the  title  of  the 
cause  and  the  declaration  therein,  of  the  plain- 
tiff, an  administratrix,  as  "of  a  certain  place 
in  the  district  in  which  suit  is  brought,,  the  de- 
cedent as  '*late  of  the  same  place,  and  the  de- 
fendant as  **a  corporation  organized  under  the 
laws  of  a  different  state.— Home  v.  George  H. 
Hammond  Co.,  155  U.  S.  393,  15  S.  Ct.  167, 
39  L.  Ed.  197. 

Jurisdiction  dependent  on  the  alienage  of 
one  of  the  parties  cannot  be  sustained  upon  the 
mere  description  of  such  party,  throughout 
the  record,  as  a  "citizen  of  London,  England." — 
Stuart  y.  City  of  Elaston,  156  U.  S.  46,  15  S. 
Ct  268,  39  L.  Ed.  341. 

Allegations  in  a  bill  filed  by  a  railroad  com- 
pany that  it  is  a  corporation  created  and  exist- 
ing under  and  by  virtue  of  the  laws  of  two 
states,  and  that  the  defendant  is  a  citizen  of  one 
of  such  states,  does  not  show  that  complainant 
and  defendant  are  citizens  of  different  states 
within  the  meaning  of  the  Jurisdiction  clause  of 
the  constitution.— St.  Joseph  &  G.  I.  R.  Co.  v. 
Steele,  17  S.  Ct.  925,  167  U.  S.  659,  42  L.  Ed. 
315,  reversing  decree  63  F.  867,  11  C.  C.  A.  470. 

The  citizenship  of  the  individual  members 
of  a  limited  partnership  association  created  by 
the  laws  of  Pennsylvania  must  be  alleged  in  a 
suit  by  that '  association  in  a  federal  court, 
where  Jurisdiction  depends  upon  diverse  citi- 
zenship of  the  parties.  Judgment,  Jone^  v. 
Great  Southern  Fireproof  Hotel  Co.,  86  F.  370, 
30  C.  C.  A.  108,  reversed.— Great  Southern  Flre- 

§roof  Hotel  Co.  v.  Jones,  20  S.  Ct  690,  177  U. 
.  449,  44  L.  Ed.  842. 

A  defect  in  a  bill  in  a  federal  court,  which 
fails  to  aver  the  Htizenship  of  a  party,  may 
be  cured  by  amendment— Howard  v.  De  Cor- 
dova, 20  3.  Ct  817,  177  U.  S.  609,  44  L.  Ed. 
90& 

Complainants'  description  of  themselves,  in 
a  bill  in  a  suit  against  a  citizen  of  Nebraska, 
as  "all  of  Cognac  in  France,  and  citizens  of 
the  republic  of  France,"  is  suflScient,  without 
any  averment  of  alienage,  to  bring  the  suit 
within  the  provisions  of  Act  Aug.  13,  1888,  c. 
866,  25  Stat  433  [U.  S.  Comp.  St  1901,  p. 
508],  conferring  original  Jurisdiction  upon  Cir- 
cuit Courts  of  the  United  States  of  all  suits  in 
which  there  is  "a  controversy  between  citizens 
of  a  state  and  foreign  states,  citizens,  or  sub- 
jects."—Hennessy  V.  Richardson  Drug  Co.,  23 
S.  Ct.  532,  189  U.  S.  25,  47  L.  Ed.  697 ;  Same 
V.  Moise,  23  S.  Ct.  534,  189  U.  S.  35,  47  L.  Ed. 
698. 

An  averment  that  plaintiff  is  a  resident  of 
the  state  of  Delaware  will  be  regarded  by  an 
appellate  court  as  a  sufficient  averment  of 
citizenship  in  that  state,  for  the  purpose  of 
giving  Jurisdiction  to  a  federal  Circuit  Court, 
where  the  uncontradicted  testimony  shows  a 
legal  domicile  therein,  and  that  any  absence 
from  the  state  was  without  intention  to  aban- 
don such  domicile.— Sun  Printing  &  Publishing 
Ass'n  V.  Edwards,  24  S.  Ct  696,  194  U.  S. 
377,  48  li.  Ed.  1027. 

An  allegation  of  a  complaint  admitted  by 
answer  that  "defendant  is  a  domestic  corpora- 


tion dulv  organized  and  existing  under  the  laws 
of  New  York,  having  its  principal  office  for  the 
transaction  of  business  in  the  Northern  District 
of  New  York,"  sufficiently  avers  that  the  cor- 
poration is  a  citizen  of  New  York,  for  the  pur- 
pose of  giving  Jurisdiction  to  a  federal  Circuit 
Court— Id. 

The  Jurisdiction  of  a  federal  Circuit  Court 
on  the  ground  of  diverse  citizenship  over  a  suit 
between  a  citizen  of  Michigan  and  the  board  of 
trustees  of  the  Ohio  State  University  will  suffi- 
ciently appear,  so  far  as  the  pleadings  are  con- 
cerned, without  bringing  the  several  persons 
constituting  the  board  before  the  court  as  de- 
fendants, where  it  is  averred  that  the  board  was 
created  by  and  exists  as  an  organized  body  un- 
der the  laws  of  Ohio,  with  power  to  sue  and  be 
sued  by  its  collective  name,  if  it  is  also  alleged 
that  each  individual  trustee  is  a  citizen  of  tl|at 
state.— Thomas  v.  Board  of  Trustees  of  Ohio 
State  University,  25  S.  Ct.  24.  196  U.  S.  207, 
49  L.  Ed.  160. 

The  citizenship  of  the  individual  members 
of  the  board  of  trustees  of  tbe  Ohio  State  Uni- 
versity does  not  sufficiently  appear  for  the  pur- 
pose of  conferring  Jurisdiction  on  a  federal  Cir- 
cuit Court  of  a  suit  against  such  board  from 
averments  that  show  that  the  board,  while  not 
an  Ohio  corporation,  was  created  by  and  ex- 
ists as  an  organized  body  under  the  laws  of  that 
state,  although,  under  the  Ohio  Constitution,  no 
person  can  be  elected  or  appointed  to  any  office 
in  the  state  unless  he  possesses  the  qualifications 
of  an  elector,  and  an  elector  must  be  a  citizen  of 
the  state.— Id. 

An  allegation  that  the  defendant,  the  board 
of  trustees  of  the  Ohio  State  University,  is  a 
citizen  of  and  domiciled  in  that  state,  and  was 
created  by  and  exists  under  certain  designated 
laws  of  that  state,  with  power  to  sue  and  be 
sued,  will  be  held  not  sufficient  to  aver  that 
such  body  is  an  Ohio  corporation,  within  the 
jurisdictional  rule  of  the  federal  courts  imput- 
ing to  the  members  of  a  corporation  citizenship 
in  the  state  creating  it,  where  the  statute  creat- 
ing the  board  has  been  upheld  by  the  highest 
court  of  the  state  as  not  conferring  and  not 
intended  to  confer  corporate  powers  in  violation 
of  a  prohibition  in  the  state  Constitution  against 
conferring  corporate  powers  by  special  act — Id. 

The  alienage  of  the  plaintiff  is  sufficiently 
alleged  to  sustain  the  Jurisdiction  of  a  federal 
Circuit  Court  b^  an  averment  in  the  complaint 
that  "the  plaintiff  now  is,  and  for  more  than  one 
year  last  past  has  been,  a  resident  of  Washing- 
ton and  a- citizen  of  Sweden,"  although,  at  the 
time  the  action  was  brought,  Sweden  was  under 
a  monarchical  form  of  government,  since  the 
designation  "citizen  of  Sweden"  could  only  have 
been  intended  as  a  statement  of  the  nation- 
alitv  of  the  plaintiff,  viz.,  the  country  to  which 
he  bore  allegiance.— C.  H.  Nichols  Lumber  Co. 
V.  Franson,  27  S.  Ct  102,  203  U.  S.  278, 
51  L.  Ed.  181. 

Averments  in  bill  as  to  foreign  citizenship 
of  corporate  complainant  are  not  insufficient 
for  Jurisdictional  purposes  because  of  subse- 
quent allegations  from  which  doubt  may  argu- 
mentatively  be  inferred,  where  such  statements 
referred  to  an  alleged  impairment  of  a  contract 
and  were  not  addressed  to  tha  subject  of  citizen- 
ship.— Railroad  Commission  of  the  State  of 
Mississippi  v.  Louisville  &  N.  R.  Co.,  32  S.  Ct. 
756,  225  U.  S.  272,  56  L.  Ed.  1087. 

Failure  to  allege  citizenship  of  the  original 
payee  of  a  note  does  not  require  dismissal  of  an 
action  brought  by  the  assignee  in  a  federal  court 
based  on  diverse  citizenship  of  plaintiff  and  de- 
fendant; the  error  being  subject  to  correction 
by   amendment— Springstead  v.   Crawfordsvilk 
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State  Bank,  84  S.  Ct.  105,  231  U.  S.  541,  58 
L.  Ed.  354. 

Curing  by  amendment  in  a  federal  court  a 
failure  to  allege  citizenBhip  of  the  original  payee 
in  an  action  by  the  assignee  of  a  note  Is  not 
objectionable  though  after  the  suit  was  begun 
and  before  amendment  the  jurisdictional  amount 
was  increased  by  Judicial  Code  (Act  March  3, 
1911,  c.  231,  36  Stet  1169  [U.  S.  Comp.  St. 
Supp.  1911,  p.  246]),  in  view  of  the  saving 
clause  in  section  299. — Id. 

^=s>323.  Evidenee. 

866  IS  C6nt.  Dig.  Courts,   9S  886,  886. 

In  a  suit  in  a  federal  court,  the  bill  averred 
that  plaintiffs  were  citizens  of  New  York,  and 
defendant  a  citizen  of  Florida,  but  the  evidence 
showed  that  she  was  the  wife  of  a  citizen  of 
New  York,  with  whom  she  lived  for  several 
months  in  the  summer,  but  for  her  health  lived 
most  of  the  time  on  her  farm  in  Florida.  Sev- 
eral deeds  and  mortgages  to  her  land,  filed  in  the 
suit,  described  her  as  "of  the  city  of  New  York." 
Held,  that  she  was  a  citizen  of  New  York,  and 
the  bill  should  have  been  dismissed. — Anderson 
V.  Watts,  138  U.  S.  694,  11  S.  Ct.  449,  35  If. 
Ed.  1078. 

The  presumption  that  the  stockholders  of 
a  corporation  are  citizens  of  the  state  which 
'created  it  does  not  preclude  them  from  assert- 
ing their  actual  citizenship  to  sustain  the  juris- 
diction of  a  federal  circuit  court  of  a  suit 
brought  by  them  as  such  stockholders.— Doctor 
y.  Harrington,  25  8.  Ct  355,  196  U.  S.  579, 
49  L.  Ed.  606. 

Complainant  invoking  jurisdiction  of  fed- 
eral Circuit  Court  of  a  suit  against  nonresident 
aliens  under  Act  March  3,  1875,  S  8,  has  the 
burden  of  proving  the  jurisdictional  fact  that  the 
property  to  be  affected  is  within  the  Jurisdic- 
tion, where  averments  in  this  respect  are  trav- 
ersed.—Chase  V.  Wetzlar,  82  S.  Ct  659,  225 
U.  S.  79,  56  L.  Ed.  990. 

^=8>324*  Objeotionsy  how  aad  when  tak- 
en or  made. 

See  18  Cent  Dig.  Courts,  SS  882-884. 

Under  Code  Civ.  Proc.  Neb.  §{  94,  96,  pro- 
viding that,  if  it  appears  on  the  face  of  the 
I>etition  that  the  court  has  no  jurisdiction, 
the  objection  may  be  taken  by  demurrer,  but  if  it 
does  not  so  appear  it  may  be  by  answer;  and 
section  99,  requiring  an  answer  to  contain  a 
"general  or  specific  denial  of  each  material 
allegation, — an  allegation  in  the  petition  of  di- 
verse citizenship  necessary  to  support  federal 
jurisdiction  is  negatived  by  an  answer  denying 
"each  and  every  allegation  in  the  petition,"  and 
in  that  event  requires  the  introduction  of  evi- 
dence to  show  diverse  citizenship  before  the 
federal  court  can  acquire  jurisdiction. — Roberts 
V.  Lewis,  144  U.  S.  663, 12  S.  Ct.  781,  36  L.  Ed. 
579. 

Where  the  want  of  jurisdiction  in  a  federal 
court  is  apparent  on  the  face  of  the  petition,  it 
may  be  taken  advantage  of  by  demurrer;  and 
a  plea  in  abatement  is  unnecessary.— Southern 
Pac.  Co.  V.  Denton,  146  U.  S.  202,  13  S.  Ct.  44. 
36  L.  Ed.  942. 

The  objection  that  plaintiff  in  a  suit  for  an 
injunction  against  the  taxation  of  the  property 
of  a  corporation  t  has  not  complied  with  the 
ninety-fourth  equity  rule,  so  as  to  show  his 
right  to  maintain  the  suit,  does  not  go  to  the 
jurisdiction  of  the  court  over  the  action,  al- 
though it  might  be  raised  as  a  defense  by  de- 
murrer.—Illinois  Cent  R.  Co.  v.  Adams,  21  S. 
Ct  251,  180  U.  S.  28,  45  L.  Ed.  410. 

A  motion  to  dismiss  a  suit  in  the  supreme 
court  of  the  United  States,  on  the  ground  that 
a  suit  against  a  state  officer  is  in  effect  a  suit 
against  the  state,  will  not  be  sustained,  since 
the  objection^  goes  to  the  merits  of  the  case, 
and,  even  if  it  goes  to  the  jurisdiction,  should 


not  be  raised  by  motion,  but  by  demurrer  or 
other  pleadings  in  the  regular  progress  of  the 
cause. — Id. 

The  refusal  by  the  circuit  court  of  the 
United  States  of  an  application  for  leave  to 
file  a  plea  in  an  ancillary  action,  alleging  that 
plaintiff  was  a  citizen  of  the  same  state  with 
defendant  at  the  time  the  original  action  was 
brought,  and  had  eo  continued  down  to  the  fil- 
ing of  the  bill,  but  had  fraudulently  otherwise 
represented,  and  that  defendant  had  no  knowl* 
edge  of  these  facts  until  after  exceptions  to 
the  master's  report  were  filed,  is  not  an  abuse 
of  discretion,  where  nothing  was  said  in  the 
proposed  plea  as  to  the  citizenship  of  a  co- 
plaintiff,  who  was  a  necessary  or  proper  party, 
and  who,  the  record  showed,  was  an  alien. 
Decree  91  F.  574,  34  C.  C.  A.  15,  modified.— 
City  of  New  Orleans  v.  Fisher,  21  S.  Ct  347, 
180  U.  S.  185,  45  L.  Ed.  485. 

A  plea  to  the  jurisdiction  of  a  federal  Cir- 
cuit Court,  based  upon  the  ground  that  the 
complainants  had  coUusively  made  parties  com- 
plainants and  defendants  for  the  purpose  of 
showing  the  requisite  diversity  of  citizenship, 
is  insufficient  in  law  if  it  does  not  specify  what 
-parties  are  alleged  coUusively  to  have  been 
made.— Helm  v.  Zarecor,  32  S.  Ct  10,  222  U.  S. 
32,  56  L.  Ed.  77. 

Citizenship  of  plaintiff  was  in  issue,  where 
defendants  averred  that  they  had  no  knowledge 
or  information  as  to  such  citizenship  and 
would  "leave  him  to  proof  thereof."— Gilbert  v. 
David,  35  S.  Ct  164,  235  U.  S.  561,  59  L..  £d. 
360. 

The  issue  of  citizenship  of  plaintiff  in  a  auit 
in  a  federal  court  may  be  disposed  of  by  the 
court  on   the  evidence  on   that   question. — Id« 

^=9325.  ^»  Waiver  of  objeetion. 

See  13  Cent  Dig.  Courts,  {  884. 

Under  Code  Civ.  Proc.  Neb.  f  {  134, 135,  pro- 
viding that  every  material  allegation  of  the  peti- 
tion shall  be  considered  as  true  by  failure  of 
the  answer  to  controvert  it,  there  is  no  qoes- 
tion  for  the  jury  involving  the  jurisdiction  of  the 
circuit  court  in  an  action  of  ejectment  where 
the  averment  of  diverse  citizenship  in  the  peti- 
tion is  uncontroverted  by  the  answer. — Deput- 
ron  V.  Young,  134  U.  S.  241,  10  S.  Ct  639.  33 
U  Ed.  923,  affirming  judgment  (C.  C.)  Young 
V.  De  Putron,  37  F.  46. 

Resort  may  be  had  to  the  entire  record  for 
the  purpose  of  curing  a  defective  averment  of 
citizenship,  where  the  jurisdiction  of  the  lower 
federal  court  is  asseirted  to  depend  upon  divers- 
ity of  citizenship. — Sun.  Printing  &  Publishing 
Ass'n  V.  Edwords,  24  S.  Ct  696,  194  U.  S.  877, 
48  li,  Ed.  1027. 

A  delay  of  several  years  in  forcing  to  trial 
a  cause  in  a  federal  court  where  the  issue  of 
citizenship  was  made  when  the  answer  was  filed, 
some  two  years  after  filing  the  complaint,  is  not 
laches,  precluding  consideration  of  such  issue  at 
the  trial.—Gilbert  v.  David,  35  S.  Ct  164,  235 
U.  S.  561,  59  L.  Ed.  360. 

(D)  JURISDICTION  DEPENDENT  ON 

AMOUNT  OR  VALUE  IN  CON- 

TROVERSY. 

Proof,  see  Pleading,  ^s»377. 

Removal  of  causes  to  federal  court  as  depend- 
ent on  amount  in  controversy,  see  Removal  of 
Causes,  ^s»71-76. 

^=9326.   Cases  subject  to  peevmlary  liaii- 

tation. 
See  13  Cent  Dig.   Courts,  S  888. 

Judicial^  Act  1887,  (  1,  as  corrected  by 
Act  1888,  gives  the  circuit  courts  cognizance  of 
civil  suits  where  the  matter  in  dispute  exceeds 
;^2,000,  and  arising  under  the  federal  constitu- 
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tion  or  laws  or  treaties,  or  in  which  the  United 
States  are  plaintiffs,  or  in  a  controversy  be- 
tween citizens  of  different  states,  in  which  the 
matter  in  dispute  exceeds  the  sum  aforesaid, 
or  a  controversy  between  citizens  of  the  same 
state  claiming  lands  under  grants  of  different 
states.  Heldf  that  a  circuit  court  may  take 
cognizance  of  an  action  for  conversion,  in  which 
the  United  States  are  plaintiffs,  without  ref^ard 
to  the  amount  involved. — United  States  v.  Say- 
ward,  160  U.  S.  493,  16  ^.  Ct  371,  40  D.  Ed. 
508. 

A  circuit  court  has  no  jurisdiction  of  a  suit 
by  a  telegraph  company  against  the  clerks  of 
different  counties  to  enjoin  the  collection  of 
taxes  on  its  line  in  each  of  such  counties,  when 
the  bill  does  not  show  that  the  amount  of  any 
one  of  the  district  county  assessments  equals 
the  jurisdictional  amount  of  $2,000,— Fishback 
V.  Western  Union  Tel.  Co.,  161  U.  S.  96,  16  S. 
Ct.  506,  40  L.  Ed.  630. 

A  snitf  to  restrain  the  collection  of  taxes  not 
exceeding  $2,000  in  amount,  though  arising  un- 
der the  constitution  or  laws  of  the  United 
States,  is  not  within  the  jurisdiction  of  a  cir- 
cuit court  of  the  United  States  under  Act  Cong. 
Aug.  13,  1888,  §  1;  and  future  taxes  which  may 
be  affected  by  the  decision  cannot  be  included 
in  determining  the  value  of  the  matter  in  dis- 
pute. Decree  80  F.  1.  25  C.  C.  A.  301,  affirmed. 
—Holt  V.  Indiana  Mfg.  Co..  20  S.  Ct  272,  176 
U.  S.  68,  44  L.  Ed.  374. 

^=:»328.  Hatter  In  dispute  and  amouat 
or  value  claimed  or  inTolved. 

See  IS  Cent  Dig.  Courts,  89  890-896. 

The  discretion  granted  the  circuit  court  un- 
der Act  March  3,  1875,  $  5,  to  dismiss  a  case 
on  the  ground  that  it  does  not  "really  and  sub- 
stantially involve  a  dispute  or  controversy  prop- 
erly within"  its  jurisdiction,  will  not  extend  to 
the  dismissal  of  an  action  of  tort  charging  a 
malicious  injury,  and  alleging  damages  at  more 
than  $500,  because  it  appears  that  the  actual 
damages  are  less  tl^n  that  amount. — Barry  v. 
Edmunds,  116  U.  S.  550,  6  S.  Ct  601,  29  L. 
Ed.  729. 

Where,  in  a  creditors'  bill,  to  subject  the 
stockholders  of  a  corporation  to  liability  for 
unpaid  subscriptions,  the  amount  of  the  sum 
claimed  by  the  original  plaintiffs  Exceeds  $2,000. 
the  circuit  court  has  full  jurisdiction  as  to  all 
creditors,  including  those  who  afterwards  come 
in,  although  some  of  them  claim  for  sums  less 
than  $2,000.— Handley  v.  Stutz,  137  U.  S.  366, 
11  S.  Ct.  117,  34  L.  Ed.  706. 

In  a  suit  by  a  railroad  company  against 
officers  of  several  counties  to  avoid  assessments 
and  taxes  levied  on  its  lands,  the  amount  in- 
volved cannot  be.  brought  within  the  jurisdiction 
of  the  circuit  court  by  taking  the  aggregate  of 
the  sums  involved  as  to  each  defendant;  but 
the  jurisdiction  as  to  each  must  be  determined 
by  the  amount  in  controversy  between  him  and 
the  railroad  company. — Walter  v.  Northeastern 
B.  Co.,  147  U.  S.  370,  13  S.  Ct.  348,  37  L.  Ed. 
206;  Keels  v.  Central  R.  Co.,  147  U.  S.  374, 
13  S.  Ct  350,  37  L.  Ed.  206;  Northern  Pac. 
R.  Co.  V.  Walker,  148  U.  S.  391,  13  S.  Ct.  650, 
37  L,  Ed.  494. 

A  federal  circuit  court  has  jurisdiction  of  a 
suit  on  certain  notes  sggregating  over  ^2,000, 
brought  in  good  faith  by  a  plaintiff,  relying  on 
a  state  statute  which  allows  a  creditor  to  bring 
an  action  on  claims  not  due  when  the  debtor 
intends  fraud  (Cobbey,  Consol.  St.  Neb.  1891, 
p.  1003),  although  the  amount  of  the  notes  al- 
ready due  is  less  than  $2,000.— Schunk  v.  Mo- 
line,  Milbum  &  Stoddard  Co.,  147  U.  S.  500, 13 
S.  Ct  416,  37  L.  Ed.  255,  foHo^-ing  Gaines 
V.  Fuentes,  92  U.  S.  10,  23  L.  Ed.  524,  T'pton 
T.  Mclaughlin,  105  U.  S.  640,  26  L.  Ed.  1197, 


and  distinguishing  Bowman  r.  Chicago  &  N.  W. 
Ry.  Co.,  115  U.  S.  611,  6  S.  Ct  192.  29  L.  Ed. 
502. 

Where  an  evicted  grantee  sues  the  grantor 
in  Nebraska  for  $6,000  damages,  the  amount  in 
controversy,  exclusive  of  interest  and  costs,  ex- 
ceeds $2,000,  though  the  price  paid  by  plain- 
tiff for  the  land  was  only  $1,200;  and  the  law 
of  such  state,  in  case  of  eviction,  imposes  a 
responsibility  only  for  the  return  of  the  price, 
with  interest  thereon.— Brown  v.  Webster,  156 
U.  S.  328,  15  S.  Ct  377,  39  L.  Ed.  440. 

When  the  interest  evidenced  by  a  coupon  is 
due,  the  demand  based  on  the  promise  contained 
in  the  coupon  is  no  longer  a  mere  incident  of 
the  principal  debt,  bat  becomes  a  principal  ob- 
ligation, and  hence  is  not  "interest^  within  Act 
March  3,  1887,  conferring  jurisdiction  on  the 
circuit  court  of  suits  between  citizens  of  differ- 
ent states  when  the  matter  in  dispute  exceeds 
$2,000,  exclusive  of  "interest**  and  costs;  and 
the 'amount  of  such  coupons  may  be  added  to 
the  amount  of  the  bond  to  confer  jurisdiction. — 
Edwards  v.  Bates  County,.  163  U.  S.  269,  16 
S.  Ct  967,  41  L.  Ed.  155. 

In  a  suit  by  a  bank  to  enjoin  the  collection 
of  taxes  for  certain  years  on  property  claimed 
to  be. exempt  the  amount  of  the  tax  being  in- 
sufficient to  give  jurisdiction,  the  fact  that  the 
value  of  the  exemption  during  the  continuance 
of  the  charter  of  the  bank  will  exceed  the  juris- 
dictional amount  will  not  givfe  jurisdiction.— 
Citizens'  Bank  of  Louisiana  v.  Cannon,  17  S. 
Ct  89,  164  U.  S.  319,  41  L.  Ed.  451, 

Jurisdiction  cannot  be  conferred  on  a*  court 
to  enjoin  the  collection  of  taxes  assessed  in  sev- 
eral parishes  by  joining  in  one  bill,  against  the 
different  collectors,  the  whole  amount  of  such 
taxes,  the  separate  assessments  not  being  suffi- 
cient to  give  jurisdiction.- Id. 

Where  the  jurisdiction  of  a  federal  court 
of  a  claim  for  damages  in  excess  of  the  jurisdic- 
tional amount  has  once  attached,  it  is  not  de- 
feated by  the  fact  that  recovery  is  had  for  less 
than  the  jurisdictional  amount.— Scott  v.  Don- 
ald, 17  S.  Ct  265,  165  U.  S.  58,  41  L.  Ed.  632. 

Where  a  number  of  separate  property  own- 
ers join  in  a  suit  to  restrain  the  collection  by  a 
city  of  special  taxes  assessed  upon  their  sepa- 
rate lots,  and  to  recover  back  certain  parts  of 
the  assessments  already  paid  by  them  respective- 
ly, the  jurisdictional  amount,  on  an  appeal  to 
the  supreme  court  is  to  be  determined,  not  by 
the  aggregate  of  all  the  assessments,  but  by  the 
amount  assessed  against  the  property  of  each 
individual  owner ;  and,  if  some  of  such  amounts 
are  less  than  the  jurisdictional  sum,  the  appeal 
must  be  dismissed  as  to  them.  Judgment 
Armstrong  v.  Ogden  City,  43  P.  119,  12  Utah, 
476,  affirmed.— Ogden  City  v.  Armstrong,  18  S. 
Ct.  98,  168  U,  S.  224,  42  L.  Ed.  444. 

A  bill  by  a  building  and  loan  association, 
to  foreclose  a  mortgage  securing  a  contract 
under  which  the  association  loaned  or  advanced 
to  a  shareholder  $2,000  in  anticipation  of  the 
maturity  of  his  shares,  and  by  which  the  latter 
agreed  to  pay  interest  thereon  and  the  month- 
ly dues  on  the  shares  until  they  reached  the 
par  value  of  $4,000,  or,  in  case  of  default  in 
payment  of  such  dues,  to  pay  thB  association 
$4,000  less  the  dues  previously  paid,  which  al- 
leges a  default,  and  that  but  $1,200  in  dues  has 
been  paid,  shows  on  its  face  that  the  matter 
in  dispute  exceeds  the  amount  of  $2,000  exclu- 
sive of  interest  and  costs. — Building  &  Loan 
Ass'n  of  Dakota  v.  Price,  18  S.  Ct  251,  169  U. 
S.  45,  42  U  Ed.  655. 

A  suit  cannot  properly  be  dismissed  by  a 
circuit  court  as  not  substantially  involving  an 
amount  sufficient  to  give  it  jurisdiction,  unless 
the  facts,  when  made  to  appear  on  the  record, 
create   a   legal  certainty  of  that  conclusion.— 
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Wetmore  y.  Rymer,  18  S.  Ct  203,  169  U.  S. 
115,  42  L.  Ed.  682. 

An  action  of  replevin  for  llqnors  valued  at 
$1,000,  brought  in  a  state  where  consequential 
damages  are  not  recoverable  in  such  actions, 
does  not  involve  the  requisite  amount  to  give 
a  federal  court  jurisdiction,  though  special  dam- 
ages for  injury  to  plaintifirs  trade  and  business 
are  claimed  in  a  large  sum.  Judgment,  W.  A. 
Vandercook  Co.  v.  Vance  (C.  C.)  80  F.  786,  af- 
firmed in  part,  and  reversed  in  part. — Vance  v. 
W.  A.  Vandercook  Co.,  18  S.  Ot  645.  170  U. 
S.  468,  42  L.  Ed.  1111. 

The  amount  of  damages  which  plaintiff 
shall  recover  in  an  action  for  rejecting  his  vote 
for  a  member  of  congress  is  peculiarly  appro- 
priate for  the  determination  of  a  jury,  and 
therefore,  when  the  4amages  are  laid  at  the  sum 
of  $2,500;  no  opinion  of  the  court  upon  that  sub- 
ject can  justify  it  in  holding  that  the  amount  in 
controversy  is  less  than  the  sum  or  value  of  $2,- 
000,  so  as  to  be  insufficient  to  support  the  juris- 
diction of  the  circuit  court  of  the  United  States. 
-Wiley  V.  Sinkler,  21  S.  Ct.  17,  179  U.  S.  58, 
45  L.  Ed.  84. 

An  action  against  election  oflScers  to  recover 
damages  for  the  rejection  of  a  vote  for  a  mem- 
ber of  the  house  of  representatives  for  the  Unit- 
ed States,  in  which  the  damages  are  laid  at  the 
sum  of  $2,500,  is  within  the  jurisdiction  of  the 
circuit  court  of  the  United  States,  concurrent 
with  the  courts  of  the  state.— Id. 

Distinct  and  separate  interests  of  complain- 
ants in  a  suit  for  relief  against  assessments, 
whether  they  have  been  made  or  merely  threat- 
ened, cannot  be  united  for  the  purpose  of  mak- 
ing up  the  amount  necessary  to  give  jurisdiction 
to  a  circuit  court  of  the  United  States.  Decree 
C.  C.)  96  F.  865,  affirmed.— Wheless  v.  City  of 
t.  Louis,  21  S.  Ct  402,  180  U.  S.  379,  45  L. 
Ed.  583. 

A  suit  by  a  transferee  df  bonds  and  cou- 
pons "does  not  really  and  substantially  involve 
a  dispute  or  controversy  within  the  jurisdic- 
tion'' of  a  circuit  court  of  the  United  States, 
within  the  meaning  of  Act  Cong.  March  3, 
1875,  c.  137,  18  Stat  472  [U.  S.  Comp.  St. 
1901,  p.  511],  if  the  transfers  to  him  are  made 
for  the  purpose  of  collection  only,  and  if  the 
amount  necessary  to  give  jurisdiction  to  the 
court  is  made  up  by  uniting  in  his  hands  the 
bonds  or  coupons  of  owners  who  separately 
had  less  than  the  jurisdictional  amount  Judg- 
ment, City  of  Santa  Cruz  v.  Waite,  98  F.  387, 
39  C.  C.  A.  106,  reversed.— Waite  v.  City  of 
Santa  Cruz,  22  S.  Ct  327,  184  U.  S.  302,  46 
L.  Ed.  552. 

A  matter  in  dispute  exceeding  the  value  of 
$2,000  is  presented  by  a  cross-bill  which  seeks 
to  recover  a  balance  of  $1,700  due  on  a  con- 
tract for  the  exchange  of  soda  fountain  ap- 
paratus, where  the  original  bill,  which  was  dis- 
missed on  complainants  own  motion,  asked  for 
the  cancellation  of  his  agreement  to  pay  $2,025 
in  consideration  of  the  exchange. — Kirby  v. 
American  Soda  Fountain  Co.,  24  S.  Ct  619, 194 
U.  S.  141,  48  L.  Ed.  911. 

A  suit  to  enjoin  the  enforcement  of  a  tax 
levied  on  lands  under  authority  of  a  state  by 
the  sale  of  timber  from  such  lands,  where  it  is 
not  alleged  that  the  tax  is  illegal,  but  merely 
that  it  was  erroneously  levied,  is  not  a  suit  to 
remove  a  cloud  on  title,  and  the  amount  in- 
volved for  the  purpose  of  determining  the  ju- 
risdiction of  a  federal  court  is  the  amount  ot 
the  tax,  and  not  the  value  of  the  land.  Decree 
(C.  C.)  110  F.  812.  affirmed.- Douglas  Co.  v. 
Stone,  24  S.  Ct  843,  191  U.  S.  557.  48  L.  Ed. 
301. 

The  federal  court  in  Arkansas,  in  an  ac- 
tion of  unlawful  detainer,  by  analogy  to  the 
requirements  of  Sand.  &  H.  Dig.  c.  70,  {  3449, 
requiring  as  a  preliminary  to  the  issuance  of 
a   writ   of  possession  a   bond   in   double   the 


amount  of  two  years'  rent,  will,  in  determining 
the  value  of  possession  as  affecting  its  jurisdic- 
tion, regard  the  amount  in  controversy  as  a 
sum  double  the  amount  of  the  rent  of  the  prem- 
ises detained  for  two  years.  Decree  (C  C.) 
115  F.  384,  affirmed.— Battle  v.  Atkinson,  24  S. 
Ct  845,  191  U.  S.  559,  48  L.  Ed.  302. 

The  law  of  Arkansas  (Sand.  &  H.  Dig.  c. 
70,  I  3458)  having  limited  plaintirs  recovery 
in  an  action  of  unlawful  detainer  to  the  rent 
due  at  the  commencement  of  the  suit  and  up 
to  the  time  of  rendering  judgment,  or  the  value 
of  the  occupation  during  the  time  of  the  un- 
lawful detention  of  the  premises  and  damages 
for  withholding  the  same,  a  <federal  court  in 
that  state  does  not  have  jurisdiction  of  such 
an  action  when  the  complaint  alleges  that  the 
amount  due  is  the  rent  for  nine  months  at  $25 
per  month,  though  damages  are-  also  claimed 
in  the  tmut  of  $2,500,  but  without  showing  that 
plaintiff  is  entitled  to  anything  but  actual  dam* 
ages.— Id. 

The  courts  of  Arkansas  having  settled  that 
the  action  for  unlawful  detainer  under  Sand. 
&  H.  Dig.  c.  70,  S§  3349-3466,  is  merely  for 
the  purpose  of  restoring  ^session  unlawfully 
detained,  when  the  relation  'Of  landlord  and 
tenant  exists,  without  regard  to  ownership,  the 
federal  court  in  that  state  does  not  obtain  ju- 
risdiction of  such  an  action  by  virtue  of  the 
allegation  in  the  complaint  that  the  value  of 
the  premises  unlawfully  detained  is  $5,000,  with 
a  rental  value  of  $25  per  month;  the  amount 
in  controversy  not  depending*  on  the  value  of 
the  premises  in  fee,  but  on  the  rental  value  for 
the  limited  time.— Id. 

The  value  of  the  matter  in  dispute,  in  a 
suit  to  set  aside  judgments  of  a  probate  court 
establishing  claims  against  the  estate  of  an  in- 
testate, which  are  a  lien  on  his  real  property 
inherited  by  complainants,  on  the  ground  that 
the^  were  fraudulently  obtained  by  defendants 
acting  in  concert,  is  the  aggregate  amount  of 
the  claims  whose  allowance  was  procured  in 
furtherance  of  the  unlawful  combination.  De- 
cree  (C.  C.)  123  F.  338.  reversed.— McDaniel 
V.  Traylor,  25  S.  Ct.  36^,  196  U.  8.  415,  49 
L.  Ed.  533 :  Id.,  29  S.  Ct  343,  212  U.  S.  428, 
53  L.  Ed.  584. 

A  controversy  between  a  state  corporation 
commission  and  a  railway  company,  which  in- 
volves not  only  the  right  to  enforce  against  the 
railway  company  the  payment  of  statutory  pen- 
alties m  excess  of  $2,000,  but  also  the  right  of 
that  company  to  carry  on  interstate  commerce 
in  the  state  without  being  subject  to  orders  and 
directions  of  the  corporation  commission,  which 
so  directly  burdened  such  commerce  as  to 
amount  to  a  regulation  thereof,  which  right  is 
alleged  in  the  bill,  to  be  of  the  necessary  juris- 
dictional value,  such  allegation  being  supported 
by  testimony,  and  found  to  be  the  fact  is  within 
the  jurisdiction  of  a  federal  Circuit  Court  al- 
though a  dispute  of  some  $146  demurrage  may 
have  been  the  origin  of  the  litigation.  Decree 
(C.  C.)  Southern  Ry.  Co.  v.  Greensboro  Ice  St 
Coal  Co.,  134  F.  82,  modified.— McNeill  v. 
Southern  Ry.  Co.,  26  S,  Ct  722,  202  U.  S.  643. 
50  L.  Ed.  1142. 

The  jurisdictional  amount  involved  in  a 
suit  brought  by  the  New  York  Cotton  Exchange 
to  enjoin  the  defendant  from  receiving  and  us- 
ing quotations  of  sales  on  such  exchange  until 
he  shall  have  acquired  the  right  to  receive  them 
from  the  exchange,  or,  with  its  consent  and 
approval,  from  one  of  the  telegraph  companies 
authorized  to  distribute  them,  is  to  be  measured 
by  the  value  to  the  exchange  of  the  right  to 
control  the  quotations,  and  not  by  the  rate  paid 
by  the  defendant  under  his  contract  with  the 
telegraph  company  furnishing  him  with  such 
quotations.  Decree.  New  Tork  Cotton  Exdi*  v. 
Hunt  (C.  C.  1906)  144  F.  511;  Same  v.  Dun- 
can, Id.,  affirmed.— Hunt  v.  New  York  Cotton 
Exch..  27  S.  Ct  529,  205  U.  S.  322,  51  L.  fid. 
821. 
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The  amount  of  all  the  judgments  against  a 
municipality  concerning  which  relief  was  sought, 
and  wmch  were  directly  adjudicated  to  be  barred 
by  the  statute  of  limitations,  and  not  simply  the 
judgment  fund  in  the  hands  of  the  treasurer,  is 
the  amount  in  controversy,  for  the  purpose  of  a 
writ  of  error  from  the  feaeral  Supreme  Court 
to  a  territorial  Supreme  Court,  to  review  a  judg- 
ment denying  relief  bjr  mandamus,  where  the 
prayer  was  lor  a  continuous  levy  of  taxes  by 
the  municipal  officers  for  the  amount  permitted 
by  law  annually  to  be  applied  in  oayment  of  the 
judgments.  Judgment  (1906)  87  P.  292.  17  Okl. 
162,  reversed.— Beadles  v.  Smyser,  28  S.  Ct. 
522,  209  U.  S.  398.  52  L.  Ed.  849. 

The  undivided  interests  of  joint  owners  and 
holders  of  the  bo^ids  and  coupons  on  which  suit 
is  brought  may  be  united  for  the  purpose  of 
making  up  the  amount  necessary  to  give  juris- 
diction to  a  federal  Circuit  Court.  Judgment 
(C.  C.  A.  1908)  Thomas  v.  Green  County,  159 
F.  839,  39  C.  C.  405,  affirmed.— Green  County, 
Ky.,  V.  Thomas'  Bx'r,  29  S.  Ct  168,  211  U.  S. 
588,  53  L.  Ed.  343. 

Claims  or  demands  assigned  for  collection 
only,  the  assignors  remaining  the  absolute  own- 
ersy  and  pacing  pro  rata  the  expenses  of  collec- 
tion, including  costs  and  attorneys*  fees,  can- 
not be  added  to  the  amount  of  the  assignee  s  own 
claim  to  create  an  amount  in  dispute  in  excess 
of  ;^2,0U0,  for  the  express  purpose  of  enabling 
suit  to  be  brought  in  a  Feaeral  Circuit  Court. 
Judgment  Woodside  v.  Vasey  (C.  C.  1906)  142 
F.  617,  affirmed.— Woodside  v.  Beckham,  30  S. 
Ct.  367,  216  U.  S.  117,  54  L.  Ed.  408. 

The  aggregate  sum  of  the  possible  penalties 
sued  for  in  several  actions  brought  by  tne  Unit- 
ed States  against  a  carrier  under  Act  June  29, 
1906^  c.  3594,  34  Stat.  607  (U.  S.  Comp.  St. 
Supp.  1909,  p.  1178),  requiring  the  unloading 
of  live  stock  during  transit,  and  consolidated, 
is  the  amount  in  dispute  for  the  purpose  of  sus- 
taining the  appellate  jurisdiction  of  the  federal 
Supreme  Court.— (1911)  Baltimore  &  O.  S.  W. 
R.  Co.  V.  United  States,  31  S.  Ct.  368,  220  U. 
S.  94,  55  K  Ed.  384,  modifying  judgment  Unit- 
^  ed  States  v.  Baltimore  &  O.  S.  W.  R.  Co.  (1908) 
159  F.  33,  86  C.  C.  A.  223. 

A  suit  by  the  assignees,  respectively,  of 
two  promissory  notes  given  for  the  unpaid  por- 
tion of  the  purchase  price  of  real  property,  to 
enforce  the  vendor's  lien,  which,  under  the  lo- 
cal law,  passed  to  the  assignees  as  a  common 
security  for  the  payment  of  both  notes,  without 
any  priority  of  right  in  either  assignee,  involves 
the  amount  essential  to  sustain  the  jurisdiction 
of  a  federal  Circuit  Court,  under  Act  Aug.  13, 
1888,  c.  866,  i  1,  25  Stat.  433  (U.  S.  Comp.  St. 
1901,  p.  508),  if  the  interests  of  such  assignees 
collectively  equal  the  jurisdictional  amount— 
0911)  Troy  Bank  of  Troy,  Ind.,  v.  G.  A. 
Whitehead  &  Co.,  32  S.  Ct.  9,  222  U.  S.  39,  56 
L.  Ed.  81,  reversing  decree  (C.  C.  1910)  Same 
v.  WhUehead,  184  F.  932. 

A  suit  to  enjoin  the  collection  of  taxes  on 
the  property  of  an  educational  institution  on  the 
zround  of  a  perpetual  contract  of  exemption 
from  taxation,  protected  from  impairment  by 
the  contract  clause  of  the  federal  Constitution, 
involves  the  amount  essential  to  sustain  the 
original  jurisdiction  of  a  federal  Circuit  Court, 
where  the  contract  right  exceeds  in  value  that 
amount,  although  the  particular  tax  assessed 
and  levied  is  less  than  that  sum.— (1912)  Berry- 
msn  V.  Board  of  Trustees  of  Whitman  College, 
32  S.  Ct  147,  222  U.  S.  334,  56  L.  Ed.  225,  re- 
versing decree  (C.  O.  1907)  Board  of  Trustees 
of  Whitman  College  v.  Berryman,  156  F.  112. 

An  attorney's  fee  provided  for  in  a  note 
may  be  considered  in  determining  the  amount 
necessarj^  to  confer  original  jurisdiction  on  a 
federal  court— Springstead  v.  Crawfordsville 
State  Bank,  34  S.  Ct  195,  231  U.  S.  541,  58 
L.  Ed.  354. 


Value  of  complainant's  right  to  maintain 
its  electric  plant  free  from  interference  by  a 
rival  company,  rather  than  the  cost  of  removal 
of  defendant's  poles  and  wires,  interfering  with 
complainant's,  and  their  replacement,  is  the  test 
in  determining  whether  amount  in  controversy 
supports  jurisdiction  of  federal  District  Court  of 
a  suit  for  injunction. — Glenwood  Light  &  Water 
Co.  v.  Mutual  Light,  Heat  &  Power  Co.,  36  S. 
Ct.  30,  239  U.  S.  121,  60  L.  Ed.  174. 

Members  of  a  chamber  of  commerce  cannot 
unite  their  individual  assessments  to  confer  ju- 
risdiction on  the  federal  District  Court  to  pre- 
vent the  collection  of  such  taxes  as  illegal.— 
Rogers  v.  Hennepin  County,  36  S.  Ct  217,  239 
U.  S.  621,  60  L.  Ed.  469. 

A  suit  by  two  children  to  establish  title  to 
ah  undivided  interest  in  their  deceased  father's 
real  property  based  upon  his  mistaken  omission 
to  provide  for  them  in  his  will  does  not  involve 
the  amount  requisite  to  the  jurisdiction  of  the 
federal  District  Court,  where  the  interest  of 
neither  .  complainant  taken  separately  equals  ' 
such  amount— Pinel  v.  Pinel,  36  S.  Ct  416,  240 
U.  S.  594,  60  L.  Ed.  817. 

^s»329.  Allesatlons      and     prayers      In 
pleadings. 

See  12  Cent  Dig.  Courts,  |  897. 

The  fact  that  there  is  a  good  defense  ap- 
parent on  the  face  of  the  plaintiff's  pleadings 
to  a  part  of  the  amount  in  controversy,  and 
that  the  rest  is  less  than  $2,000|  does  not  oust 
a  federal  circuit  court  of  jurisdiction. — Schunk 
V.  Moline  Milbum  &  Stoddard  Co.,  147  U.  S. 
500,  13  S.  Ct.  416.  37  L.  Ed.  265. 

When,  from  the  nature  of  the  action  as  set 
forth  in  plaintiff's  complaint,  there  could  not 
legally  be  a  judgment  for  the  amount,  neces- 
sary to  the  jurisdiction  of  a,  federal  court,  ju- 
risdiction cannot  attach,  though  the  damages 
are  laid  in  a  larger  sum.— Vance  v.  W.  A.  Van- 
dercook  Co.,  18  S.  Ct.  645,  170  U.  S.  468,  42 
L.  Ed.  1111. 

An  allegation  that  the  '^amount  in  dispute" 
is  more  than  $2,000,  exclusive  of  interest  and 
costs,  is  not  insufficient  to  show  thht  the  case 
is  within  the  jurisdiction  of  a  federal  court, 
merely  because  it  says  the  **amount"  instead  ot 
the  **matter"'ln  dispute. — Blackburn  v.  Portland 
Gold-Min.  Co.,  20  S.  Ct  222,  175  U.  S.  571, 
44  L.  Ed.  276. 

A  mere  ad  danmum  clause  will  not  confer 
jurisdiction  on  a  circuit  court  of  the  United 
States,  where  the  plaintiff  asserts  as  his  cause 
of  action  a  claim  which  he  cannot  be  legally 
permitted  to  sustain,  by  evidence,  to  the  extent 
of  the  jurisdictional  amount.  Judgment  Morri- 
son v.  North  American  Transportation  &  Trad- 
ing Co.  (C.  C.)  85  F.  802,  reversed.— North 
American  Transportation  &  Trading  Co.  v. 
Morrison,  20  S.  Ct  869,  178  U.  S.  262,  44  L. 
Ed.  1061. 

A  bill  for  injunction  against  taxes,  brought 
by  a  railroad  company  against  a  revenue  agent 
who  represents  all  the  parties  interested,  suffi- 
ciently states  the  jurisdictional  amount  when 
.t  alleges  that  the  taxes  assessed  amount  to 
a  speci6ed  sum,  much  larger  than  the  juris- 
dictional limit;  and  a  question  not  arising  on 
the  face  of  the  bill,  as  to  how  the  taxes,  when 
collected,  would  be  disposed  of,  and  in  what 
proportions  and  amounts  they  would  be  parceled 
out  to  interested  municipalities,  is  immaterial. 
—Illinois  Cent  R.  Co.  v.  Adams,  21  S.  Ct  251, 
180  U.  S.  28,  45  L.  Ed.  410. 

When,  from  the  nature  of  the  action  as  set 
forth  in  plaintiff's  complaint,  there  could  not 
legally  be  a  judgment  for  the  amount,  neces- 
sary to  the  jurisdiction  of  a  federal  court,  ju- 
risdiction cannot  attach,  though  the  damages 
are  laid  in  a  larger  sum.— Battle  v.  Atkinson, 
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24  S.  Ct.  845,  191  U.  S.  559.  48  L.  Ed.  302, 1 
affirming  decree  (C.  C.)  115  F.  384. 

PlaintifiTfi  allegations  of  value  govern  in 
determining  tne  jurisdiction  of  a  federal  Circuit 
Court  except  where,  upon  the  face  of  his  own 
pleadings,  it  is  not  legally  possible  for  him  to  re- 
cover the  jurisdictional  amount,  or  where  such 
allegations  are  fraudulently  made  for  the  pur- 
pose of  creating  the  jurisdiction. — Smithers  v. 
Smith,  27  S.  Ct.  297.  204  U.  S.  632,  51  U  Ed. 
65(5. 

The  jurisdictional  amount  averred  in  a 
bill  filed  in  a  federal  Circuit  Court  to  enjoin 
ticket  brokers  from  dealing  in  nontransfer- 
able reduced-rate  excursion  tickets  cannot  be 
deemed  colorable  and  fictitious  when  consid- 
ered with  the  averments  as  to  the  large  num- 
ber of  such  tickets  issued,  the  recurring  occa- 
sions for  their  issuance,  the  magnitude  of  the 
wrong  dealings  by  the  defendants,  the  cost  and 
risk  incurred  by  the  steps  necessary  to  prevent 
their  wrongful  use,  the  injurious  effect  upon  the 
revenue  of  the  complaining  railroad  company, 
and  the  operation  of  the  illegal  dealing  in 
such  tickets  upon  the  company's  right  to  is- 
sue them  in  the  future,  coupled  with  the  ad- 
missions in  the  answer  that  defendants  hadr 
not  only  in  the  past  dealt  in  such  tickets, 
but  intended  to  carry  on  the  business  as  to 
all  future  issues.  Decree,  Louisville  &  N.  R. 
Co.  V.  Bitterman  (1906)  144  F.  34,  75  C.  C.  A. 
192,  aSrmed.—Bitterman  v.  Louisville  &  N.  R. 
Co.,  28  S.  Ct.  91,  207  U.  S.  205,  52  L.  Ed.  171, 
12  Ann.  Cas.  693. 

In  a  suit  by  two  heirs  to  establish  an  in- 
terest in  land  of  a  decedent,  an  allegation  that 
one  of  the  complainants  was  entitled  to  ft  one- 
eighth  interest,  and  the  other  to  a  two-eighths 
interest,  ''which  said  interests  are  of  the  value 
of  $4,500  and  upwards,"  does  not  amount  to 
an  averment  that,  the  interest  of  either  com- 
plainant is  of  the  value  of  more  than  $3,000 
in  order  to  confer  jurisdiction  on  the  federal 
District  Court— Pinel  v.  Pinel,  36  S.  Ct.  416, 
240  U.  S.  594,  60  L.  Ed.  817. 

^=s>330.  Evidence. 

See  13  Cent  Dig.  Courts,  |  898. 

Where  it  is  sought  to  enjoin  the  collection 
of  taxes  for  certain  years,  and  there  is  evidence 
of  the  amount  of  taxes  for  but  one  of  such 
years,  it  will  not  be  assumed,  to  make  up  the 
jurisdictional  amount,  that  a  like  tax  was  as- 
sessed for  each  of  the  other  years. — Citizens' 
Bunk  of  Louisiana  y.  Cannon,  l7  S.  Ct  89,  164 
U.  S.  319,  41  L.  Ed.  451. 

Recitals  in  an  agreed  statement  of  facts  in 
a  suit  to  enjoin  state  officers  from  seizing  liq- 
uors imported  by  plaintiff,  that  defendants  had 
seized,  and  intended  and  threatened  to  seize  in 
the  future,  all  liquors  imported,  and  that  the 
value  of  the  right  to  import  liquors  exceeded 
$2,000,  are  a  concession  that  the  value  of  plain- 
tiflTs  rights  in  controversy  is  sufficient  to  give 
jurisdiction.— Scott  v.  Donald.  17  S.  Ct  262. 
165  U.  S.  107,  41  L.  Ed.  648,  modifying  decree 
(C.  C.)  Donald  v.  Scott,  67  F.  854. 

The  jurisdiction  of  a  federal  court  in  a  con- 
troversy between  citizens  of  different  states,  in 
which  the  matter  in  dispute  is  alleged  to  be 
over  the  sum  or  value  of  $2,000,  is  not  ter- 
minated by  ex  parte  affidavits  denying  that 
the  property  is  of  the  value  alleged,  unless  this 
fact  is  made  to  appear  to  the  satisfaction  of 
the  court— Put-in-Bay  Waterworks,  Light  & 
Ry.  Co.  v.  Ryan,  21  S.  Ct  709,  181  U.  S.  409, 
45  L.  Ed.  927. 

The  effect  of  testimony  in  a  suit  by  the 
New  York  Cotton  Exchange  to  enjoin  the  de- 
fendant from  receiving  and  using  quotations  of 
sales  on  such  exchange,  that  the  value  of  the 
right  to  control  these  quotations  is  much  greater 
than  $2.0(K),  is  not  impaired  by  evidence  that 
the  value  of  quotations  of  sales  varies  with  the 
volume  of  business.    Decree,  New  York  Cotton 


Bxch.  y.  Hunt  (C.  O.  1906)  144  F.  511;  Same 
V,  Duncan,  Id.,  affirmed.— Hunt  y.  New  York 
Cotton  Fxqh.,  27  S.  Ct  629,  205  U.  S.  322,  51 
L.  Ed.  821. 

An  attorney  for  one  of  the  claimants  againit 
a  decedent's  estate  and  for  the  administrator  as 
well  will  not  be  presumed  to  have  been  acting 
for  all  the  claimants  in  advising  the  adminis- 
trator to  allow  all  the  claims,  so  as  to  make  the 
aggregate  amount  of  the  claims  allowed  the 
amount  in  disyute  in  a  suit  to  set  aside  judg- 
ments of  the  probate  court  establishing  claims 
against  the  estate  which  are  a  lien  on  the  real 
property  inherited  by  complainants,  on  the 
ground  that  such  judgments  wer^  fraudulently 
obtained  b^  defendants,  acting  in  concert,  al- 
though he  IS  also  the  attorney  for  several  of  the 
claimants  in  such  suit — MpDaniel  v.  Traylor, 
29  S.  Ct.  343,  212  U.  S.  428,  53  L.  Ed.  584. 

(E)  PROCEDURE,  AND  ADOPTION  OP 
PRACTICE  OF  STATE  COURTS. 

Reversal  without  granting  new  trial  as  denial 
of  right  to  jury  trial,  see  Jury,  ^=»37. 

9=»331«   Statutory  proyiaioas  regwlatliiK 
prooednre. 

See  13  Cent.  Dig.  Courts,  |  900. 

Act  Va.  Jan.  26,  1882,  as  amended  by  Act 
March  13,  1884,  forbidding  the  tax  collector 
to  receive  coupons  cut  from  the  bonds  of  the 
state  issued  under  Act  March  30,  1871,  and 
providing  that  no  action  should  be  brought 
against  the  tax  collector,  in  cases  where  he  has 
refused  to  receive  coupons  for  taxes,  other  than 
an  action  to  recover  back  mone^  paid  for  taxes 
under  protest,  being  unconstitutional,  as  impair- 
ing the  obligation  of  a  contract,  cannot  be  re- 
garded as  a  rule  of  practice,  within  section  914. 
providing  that  the  practice  and  pleading  in  civil 
cases  other  than  equity  and  admiralty  causes  in 
the  United  States  circuit  or  district  courts  shall 
conform  as  near  as  may  be  to  the  practice  and 
pleadings  of  the  state  courts. — ^Poindexter  v. 
Greenhow.  114  U.  S.  270,  5  S.  Ct  903,  962,  29 
L.  Ed.  185;  White  v.  Same,  114  U.  S.  307, 
5  S.  Ct  923.  962,  29  L.  Ed.  199;  Chaffin  y. 
Taylor,  114  U.  S.  309,  5  S.  Ct  924,  962,  29  L. 
Ed.  198;  Allen  v.  Baltimore  &  O.  R.  Co.,  114 
U.  S.  311,  5  S.  Ct  925,  962,  29  L.  Ed.  200; 
Chaffin  V.  Taylor.  116  U.  S.  567,  6  S.  Ct  518, 
29  L.  Ed.  727. 

9=»332.  Rules  of  court* 

See  13  Cent  Dig.  CourtB,  8  91L 

The  supreme  court  cannot,  by  rule,  add  to 
its  powers,  but,  having  the  power  to  adnut  to 
bail  in  criminal  cases  pending  proceedings  in 
error,  it  may,  by  rule,  regulate  the  manner 
of  taking  bail.— Hudson  v.  Parker,  156  tJ.  S. 
277,  15  S.  Ct  450,  39  L.  Ed.  424. 

9=»393.  Coiiformity  to  state  praetloo  in. 
general. 

See  13  Cent  Dig.  Courto,  S9  899-910,  914. 

^=»334.  ^—  Ciyil   causes  la   generaL 

Bee  18  Cent  Dig.  Courto.  ftS  899,  909,  910. 


An  action  at  law  to  recover  money  from 
a  township  on  railroad  aid  bohds  or  interest 
coupons  attached  may  be  maintained  in  the 
United  States  circuit  court,  although,  by  the 
laws  of  the  state  in  which  the  court  is  held, 
the  remedy  is  by  mandamus  against  the  proper 
officer  to  require  him  to  do  his  duty  under  the 
law;  as  the  United  States  courts  proceed  by 
mandamus  only  in  .aid  of  existing  jurisdiction. 
— Chiokaming  Tp.  v.  Carpenter,  106  U.  S.  663. 
1  S.  Ct.  620,  27  L.  Ed.  307. 

The  United  States  circuit  courts  have  no 
jurisdiction  to  issue  writs  of  mandamus,  even 
when,  by  the  law  of  the  state  where  the  court 
sits,  mandamus  is  regarded  as  a  civil  action, 
except  in  cases  where  the  writ  is  ancillary  to 
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some  other  proceedings. — Rosenbaum  v.  Baner, 
120  U.  S.  450.  7  S.  Ct.  633.  30  L.  Ed.  743. 

A  proceeding  under  Code  Civ.  Proc  Colo., 
to  ascertain  the  compensation  for  land  taken 
for  public  use,  is  a  suit  at  law,  within  the 
meaning  of  the  constitution,  and  the  acts  of 
congress  conferring  jurisdiction  on  federal 
courts,  notwithstanding  the  provision  of  the 
Code  for  the  appointment,  by  the  court,  of  a 
commission  of  three  freeholders  to  assess  dam- 
ages unless  defendant  demand  a  jury. — Searl  ▼. 
School  Dist.  No.  2,  124  U.  S.  197,  8  S.  Ct  '460, 
31  L.  Ed.  415. 

In  Act  July  11,  1890  (26  Stat.  268),  which 
incorporates  the  North  River  Bridge  Company, 
gives  it  power  to  condemn  lands,  and  provides 
that  the  compensation  therefor  shall  be  ascer- 
tained according  to  the  laws  of  the  state  in 
which  they  are  situated,  the  provision  of  sec- 
tion 4,  that  the  condemnation  proceedings  in 
the  federal  circuit  court  shall  conform  "as  near- 
ly as  may  be  to  the  practice  in  the  courts  of 
the  state,'*  must,  like  Rev.  St.  .§  914,  relating 
to  practice  and  pleadings  in  actions  at  law, 
be  construed  to  be  an  adoption  of  the  state 
laws  only  when  they  are  consistent  with  the 
federal  legislation ;  and  therefore  a  circuit  court 
should  not  follow  the  provisions  of  the  New 
Jersey  statutes  requiring  the  condemnation  com- 
missioners appointed  by  the  court  to  file  the 
report  of  their  assessment  in  the  county  clerk's 
office,  but  the  same  should  be  filed  in  the  clerk's 
office  of  the  circuit  court;  and,  if  a  trial  by 
jury  should  be  had  by  way  of  appeal,  as  al- 
lowed by  the  state  statutes,  .such  trial* must 
likewise  be  had  in  the  circuit  court. — Luzton  v. 
North  River  Bridge  Co.,  147  U.  S.  337,  13  S. 
Ct.  356,  37  L.  Ed.  194. 

^s»386.  ^—  Eselnslon  of  equity  causes* 

See  13  Cent.  Dig.  CovLTtM,  |8  902-907^.    . 

The  Nebraska  statute  providing  that  any- 
one, whether  in  actual  possession  or  not,  claim- 
ing title  to  real  estate,  may  bring  an  action 
against  any  adverse  claimant  for  the  purpose  of 
quieting  his  title,  enlarges,  but  does  not  change, 
the  character  of  the  equitable  rights  of  i>ersons 
dAiming  title  to  real  property,*  and  a  federal 
court,  sitting  in  such  state  as  a  court  of  equity, 
has  jurisdiction  to  give  the  relief  accorded  by 
the  statute.— Holland  v.  ChaUen,  110  U.  S.  15,  3 
S.  Ct.  495,  28  L.  Ed.  52. 

Rev^  St  Ind.  1881,  §  1070,  providing  that 
anyone,  whether  in  actual  possession  or  not, 
claiming  title  to  real  estate,  may  bring  an  ac- 
tion to  quiet  his  title,  enlarges,  but  does  not 
change,  tne  character  ofi  the  equitable  right  of 
persons  claiming  title  to  land,  and  a  federal 
court^  sitting  in  such  state  as  a  court  of  equity, 
has  jurisdiction  to  give  the  relief  accorded  by 
the  statute.— Reynolds  v.  First  Nat.  Bank,  112 
U.  S.  405,  5  S.  Ct.  213.  28  U  Ed.  733. 

Where  the  local  statute  gives  the  remedy  by 
a  bill  in  equity  to  remove  a  cloud  upon  a  legal 
title,  without  requiring  complainant  to  obtain 
prior  possession,  it  may  be  administered  in  ap- 
propriate cases  by  the  courts  of  the  United 
»S tales,  but  there  is  no  statute  in  Tennessee  giv- 
ing an  equitable  remedy  in  such  cases. — United 
States  V.  Wilson,  118  U.  S.  86,  6  S.  Ct.  991,  30 
L.  Ed.  110. 

The  ancient  jurisdiction  of  courts  of  equity 
in  administration  suits  and  in  creditors*  bills, 
brought  against  executors  or  administrators, 
or,  ftfter  distribution,  against  legatees,  for  the 
purpose  of  charging  them  with  a  liability  to 
apply  the  assets  oi  the  decedent  to  the  pay- 
ment of  his  debts,  belongs  to  the  federal  court 
unaffected  by  the  statutes  of  the  various  states. 
—Borer  v.  Chapman,  119  U.  S.  587,  7  S.  Ct. 
:M2,  30  L.  Ed.  532,  affirmipg  decree  (C.  C.) 
Chapman  ▼.  Borer,  1  F.  274. 


A  bill,  filed  in  the  federal  circuit  court  in 
Louisiana,  by  a  vendor,  praying  for  cancella- 
tion of  the  act  of  sale  and  retrocession  of  the 
proi)erty,  or,  if  that  be  refused,  for  a  decree 
of  nullity  of  executory  proceedings  and  a  sale 
under  a  mortgage  by  the  vendfee,  and  for  the  re- 
covery of  the  balance  of  the  price,  with  an  al- 
lowance of  a  vendor's  privilege  and  mortgage, 
with  priority  over  the  mortgage  by  the  vendee, 
is  an  equitable  proceeding.  It  is  immaterial 
that  an  action  of  nullity  would  lie  in  the  state 
court,  as  there  are  no  courts  of  equity  in  that 
state.— Ridings  v.  Johnson,  128  U.  S.  212,  9 
S.  Ct.  72,  32  L.  Ed.  401. 

Under  Judiciary  Act  1789,  §  16  (Rev.  St. 
§  723),  declaring  that  ''suits  in  equity  shall 
not  be  sustained  in  either  of  the  courts  of  the 
United  States  in  any  case  where  plain,  ade- 
quate, and  complete  remedy  can  be  had  at  law," 
a  bill  to  quiet  title  to  lands  against  a  person  in 
possession  cannot  be  sustained  in  the  United 
States  courts,  although  brought  under  Code 
Iowa,  §  3273,  which  expressly  authorizes  such 
an  action.  A  state  statute  cannot  do  awav  with 
the  act  of  congress  as  to  proceedings  in  federal 
courts,  nor  deprive  the  parties  of  their  constitu- 
tional right  of  trial  by  jury.— Whitehead  v. 
Shattuck,  138  U.  S.  146,  11  S.  Ct.  276,  34  L. 
Ed.  873. 

A  suit  in  equity  cannot  be  brought  in  the 
federal  courts  to  set  aside  fraudulent  convey- 
ances, and  subject  the  property  to  payment  of 
a  simple  contract  debt,  on  which  a  judgment  at 
law  has  not  been  recovered,  under  Code  Miss. 
1880,  §§  1843,  1845,  giving  the  state  courts 
of  chancery  jurisdiction  of  bills  of  creditors, 
who  have  not  obtained  judgments  at  law,  to  set 
aside  fraudulent  conveyances,  and  to  subject 
the  property  to  their  demands;  since  Const. 
Amend,  art.  7,  gives  the  right  of  trial  by  jury 
in  suits  at  law,  and  since  Rev.  St.  §  723,  pro- 
vides that  suits  in  equity  cannot  be  sustained 
in  the  United  States  courts  where  a  remedy 
at  law  may  be  had.— Scott  v.  Neely,  140  U.  S. 
106,  11  S.  Ct.  712,  35  L.  Ed.  358. 

The  procedure  of  United  States  courts  in 
equity  not  being  controlled  by'  state  laws,  a 
court  may,  in  accordance  with  the  general  prin- 
ciples of  equity,  allow  the  trustee  a  reasonable 
attorney's  fee.— Dodge  v.  Tulleys,  144  U.  S. 
451,  12  S.  Ct.  728,  36  L.  Ed.  501. 

No  state  has  the  power  to  pass  a  statute 
which  will  impair  the  general  equity  jurisdic- 
tion of  the  circuit  court  of  the  United  States 
to  administer,  as  between  citizens  of  different 
states,  the  assets  of  a  deceased  person,  within 
its  jurisdiction.— Hayes  v.  Pratt,  147  U.  S.  557, 
13  S.  Ct.  503,  37  L.  Ed.  279. 

Simple  contract  creditors,  who  have  not 
reduced  their  claims  to  judgment,  have  no  stand- 
ing in  the  United  States  circuit  court,  sitting 
as  a  court  of  equity,  on  a  bill  to  vacate  a 
fraudulent  assignment  for  the  benefit  of  credi- 
tors, though  by  Code  Miss.  1880,  §§  1843,  1845, 
the  state  courts  of  chancery  are  given  jurisdic- 
tion of  bills  of  creditors,  who  have  not  obtained 
judgments  at  law,  to  vacate  such  assignments, 
and  subject  the  property  to  their  demands.— 
Cates  V.  Allen,  149  U.  S.  451,  13  S.  Ct.  8S3, 
977,  37  L.  Ed.  804. 

The  fact  that  section  1845  aims  to  create 
a  lien  by  the  filing  of  the  bill  does  not  affect  the 
question,  for,  in  order  to  invoke  equity  inter- 
position in  the  federal  courts,  the  lien  must  ex- 
ist at  the  time  the  bill  is  filed.— Id. 

The  fact  that  a  state  statute  gives  an  ac- 
tion at  law  to  enforce  a  mechanic's  lien  will 
not  deprive  the  federal  courts  of  jurisdiction  to 
foreclose  such  liens  by  bill  in  equity,  for  the 
question  whether  legal  or  equitable  remedies 
shall  be  adopted  in  the  federal  courts  is  deter- 
mined, not  by  the  state  practice  or  legislation, 
but  by   the  nature  of  the  case,  and  the  fore- 
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closure  of  a  mechanic's  lien  is  essentially  an 
equitable  proceeding.— Sheffield  Furnace  Co.  v. 
Witherow,  140  U.  S.  674.  13  S.  Ct  936,  37 
L.  Ed.  853. 

A  suit  whicb  is  substantially  a  creditors' 
bill  to  subject  to  a  judgment  property  belonging 
to  the  judgment  debtor,  but  which  fraudulently 
stands  in  the  name  of  a  third  person,  is  within 
the  equity  Jurisdiction,  of  the  federal  courts, 
although  the  state  statutes  give  a  remedy  at 
law.— Mississippi  MUls  v.  Cohn,  150  U.  S.  202,^ 
14  S.  Ct  75,  37  L.  Ed.  1052,  reversing  decree 
(O.  C.)  3d  F.  865. 

State  statutes  making  equitable  rights  and 
remedies  enforceable  in  actions  at  law  cannot 
affect  the  equity  jurisdiction  of  the  federal 
courts;  and  in  determining  whether  there  is 
an  adequate  remedy  at  law,  which  will  defeat 
equitable  jurisdiction,  the  inquiry  is  whether, 
by  the  principles  of  common  law  and  equity,  as 
distinguished  and  defined  in  this  country  and 
England  at  the  time  of  the  adoption  of  the 
constitution  of  the  United  States,  the  relief 
sought  was  obtainable  at  law,  o^  is  such  as  only 
a  court  of  equity  was  fully  competent  to  give. 
—Id. 

Suits  under  a  state  statute  which  enlarges 
the  ordinary  equitable  action  to  quiet  title  and 
remove  a  cloud  (Rev.  St.  Wis.  {  3186)  may  be 
brought  in  the  federal  circuit  court.— Bardon 
▼.  Land  &  River  Imp.  Co.,  157  U.  S.  327,  15 
S.  Ct.  650,  39  L.  Ed.  719,  affirming  decree  (C. 
C.)  Land  &  River  Imp.  Co.  v.  Bardon,  45 
F.  706. 

Although  a  state  statute  cannot  restrict  or 
limit  the  equity  powers  of  the  federal  courts,  yet 
its  provisions  may  be  justly  observed,  to  the 
extent  to  which  the  court  is  authorized  to  ex- 
ercise a  discretion,  within  the  general  rules  of 
equity  jurisprudence.— Cowley  v.  Northern  Pac. 
R.  Co.,  159  U.  S.  669,  16  S.  Ct  127,  40  L.  Ed. 
263. 

In  an  eqnity  foreclosure  In  a  federal  court 
in  Louisiana,  while  the  state  practice  should 
be  complied  with  as  nearly  as  practicable,  it  is 
proper  for  the  officer  who  makes  the  sale  to 
make  a  return  to  the  court  for  confirmation.— 
Nalle  V.  Young,  160  U.  S.  624,  16  S.  Ct  420, 
40  L.  Ed.  560. 

The  enforceability  in  equity  of  a  lien  for 
the  enforcement  of  which  there  is  no  special 
statutory  provision  is  a  matter  as  to  which  the 
federal  courts  will  recognize  the  practice  of  the 
state  courts  as  expressive  of  the  local  law.  De- 
cree. 52  N.  B.  898,  178  lU.  107,  69  Am.  St 
Rep.  290,  affirmed.— Knapp,  Stout  &  Co.  Com- 
pany V.  McCaffrey,  20  S.  Ct  824,  177  U.  S.  638, 
44  L.  Ed.  921. 

An  averment  of  possession  \n  the  complain- 
ant is  essential  to  the  maintenance  of  a  bill  to 
quiet  title  in  a  federal  court,  although  under  the 
state  practice  a  person  not  in  possession  mav 
maintain  an  acti'^n  to  am'et  title. — Boston  &  M. 
Gonsol.  Copper  &  Silver  Min.  Co.  v.  Montana  Ore 
Purchasing  Co.,  23  S.  Ct.  434, 188  U.  S.  632,  47 
U  Ed.  «26;  Id.,  23  S.  Ct  440.  188  U.  S.  645, 47 
L.  Ed.  634;    Same  ▼.  Chile  Gold  Biin.  Ca,  10. 

Remedies  and  modes  of  procedure  In  federal 
courts  in  equity  are  determined  by  general  prin- 
ciples of  equity  having  uniform  operation  in 
those  courts  wherever  sitting.— Guflfey  v.  Smith, 
85  S.  Ct  526,  237  U.  S.  101,  59  L.  Ed.  856; 
Id.,  35  S.  Ct  532,  237  U.  S.  120,  59  L.  Ed. 
866.  Reversing  decree  Smith  v.  Guffey,  202 
F.  106,  120  C.  O.  A.  436. 

The  settled  Illinois  rule  that  presence  of 
clause  in  oil  and  gas  lease  giving  option  to  sur- 
render prevents  the  lessee  from  enforcing  it  in 
equity  does  not  control  federal  courts.— Id. 


shall  be  the  rules  of  decision  as  to  the  com- 
petency of  witpesses  m  the  courts  of  the  Unit- 
ed States  "in  trials  at  common  law  and  in  equi- 
ty and  admiralty,"  is  not  applicable  to  criminal 
trials,  such  trials  not  being  embraced  vithin  the 
words  "at  common  law." — Logan  v.  United 
States,  144  U.  S.  263,  12  S.  Ct  617,  36  L.  Ed. 
42%  reversing  judgment  (C.  C.)  United  States 
V.  Logan,  45  F.  872. 

^=»338.  -^  Jnrisdlotioii  of  oonrta. 

See  13  Cent  Dig.  Courts,  ft  901. 

Objection  to  the  jurisdiction  of  a  federal 
court  is  not  waived  by  answering  to  the  merits 
after  a  demurrer  for  the  sole  purpose  of  raia- 
ing  such  objection  has  been  overruled.— In  re 
Atlanta  City  R.  Co.,  17  S.  Ct  208,  164  U.  a 
633.  41  L.  Ed.  679. 

In  cases  which  concern  the  jurisdiction  of 
the  federal  courts,  notwithstanding  the  provi- 
sions of  the  so-called  conformity  act  (Rev.  St  I 
914  [U.  S.  Comp.  St.  1901,  p.  684]).  neither 
the  statutes  of  the  state  nor  the  decisions  of 
its  courts  are  conclusive  upon  the  federal  courts. 
—Mechanical  Appliance  Co.  v.  Castleman,  90 
S.  Ct  126,  216  U.  S.  437,  64  L.  Ed.  272. 


^—  Proeednre  adopted  im  (•&« 
eraL 

Bee  13  Cant.  Dig.  Courts.  I  914. 

The  conformitjr  "as  near  as  may  be**  to  the 
state  practice,  enjoined  upon  the  federal  courts 
by  Rev.  St.  |  914  (U.  S.  Comp.  St  1901,  p. 
684).  .does  not  prevent  a  federal  court,  under 
the  broad  powers  conferred  by  section  716  (page 
580)^  from  framing  its  process  and  writs  so  as 
to  give  the  full  relief  in  one  action  by  way  of 
the  forfeiture  and  penalties  prescribed  by  sec- 
tion 4965  (page  3414),  in  case  of  the  infringe- 
ment of  a  copyright  in  engravings,  although  the 
state  practice  may  afford  no  form  of  action  in 
which  this  double  remedy  may  be  enfoixied.— 
Hills  &  Co.  V.  Hoover,  31  S.  Ct  402.  220  U.  & 
329,  56  L.  Ed.  486.  Ann.  Cas.  1912C.  662. 


of 
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Esolnsloa 
causes. 

See  18  Cent  Dig.  Courts.  I  908. 

The  provision  of  Rev.  St  |  858,  that  the 
laws  of  the  state  in  which  the  court  is  held 


— *  Effeet     of     IXnited     States 
statutes  reg^vlatias  prooodiire>» 

Bee  U  Cent  Dig.  Courts.  S  900. 

The  local  practice  under  which  one  indicted 
for  a  crime  is  not  entitled  to  a  preliminary  ex- 
amination prior  to  the  trial  on  the  merits  has  no 
application  to  the  proceedings  under  Rev.  St 
U.  S.  I  1014  [U.  a.  Comp.  St  1901,  p.  716], 
for  the  arrest  and  removal  to  another  federal 
district  for  trial  of  a  person  there  charged  with 
an  offense  against  the  United  States. — Tinsley 
V.  Treat,  27  S.  Ct  430,  205  U.  S.  20,  51  L.  Bi 
689:  Kessler  v.  Same,  27  S.  Ct  434.  206  U.  & 
33,  51  L.  Ed.  696. 

^s»842.  Forms  of  aottoa. 

See  18  Cent  Dig.  Courts,  tfi  9U.  91t. 

Equitable  defenses  are  inadmissible  In  ac- 
tions at  law  in  United  States  courts,  although 
state  practice  allows  them. — Bumes  ▼.  Scott 
117  U.  S.  582,  6  S.  Ct  866,  29  L.  Ed.  991; 
Scott  V.  Armstrong,  146  U.  S.  499.  13  S.  Ct 
148,  36  L.  Ed.  1059,  reversing  judgment  (C.  G.) 
Armstrong  v.  Scott  36  F.  63. 

The  adoption  of  the  state  practice  in  drcnlt 
courts  of  the  United  States  does  not  allow  a 
suit  to  enjoin  collection  of  taxes— an  equitable 
suit — to  be  brought  therein  on  the  law  aide  of 
the  court,  though  in  the  state  court  no  distinc- 
tion is  made  between  the  legal  and  equitable 
cides.— Lindsay  v.  First  Nat  Bank  of  Shreve- 
port,  166  U.  S.  486,  16  S.  Ct  472,  39  U  Ed. 
505. 

The  remedy  of  ejectment  in  favor  of  a  ri« 
parian  owner  to  prevent  interference  with  hit 
rights  in  his  submerged  water  front,  when  re^ 
ognized  by  the  state  court,  will  be  sustained  at 
a  proper  one  by  the  supreme  court  of  the  Unit- 
ed States  on  writ  of  error  to  the  state  court 
Judgment  71  N.  W.  1091,  113  Mich.  666b  4  D«- 
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troit  Teg.  N.  400,  07  Am.  St  Bep.  484,  affirm- 
ed.—ScraDtbn  V.  Wheeler,  21  S.  Ot  *B,  170  U. 
8.  141,  45  L.  Ed.  126. 

^=s»344.  Prooeu. 

See  18  Cent  Dig.  Courts,  |  917. 

Under  Rev.  St  §  014,  requiring  the  practice, 
pleading,  and  forms  and  mod^  of  proceeding  in 
civU  causes,  other  than  equity  and  admiralty 
causes,  in  the  circuit  and  district  courts,  to  con- 
form, as  near  as  may  foe,  to  the  practice,  plead- 
I  iivgs,  and  forms  and  modes  of  proceeding  in  like 
causes  in  the  state  courts  of  the  state  within 
which  the  circuit  and  district  courts  are  held, 
the  mode  of  service  of  process  is  governed  by 
the  state  law  and  practice.— Amy  v.  City  of 
Watertown,  130  U.  S.  801,  0  S.  Ct  530,  32  L. 
Ed.  046. 

A  foreign  corporation  may  be  sued,  for  a 
personal  tort  committed  abroad,  in  a  federal 
court  in  New  York,  by  serving  process  upon  the 
agents  conducting  its  business  there,  though,  by 
the  state  statutes,  service  upon  such  agents 
would  not  be  sufficient  to  bring  the  corporation 
within  the  Jurisdiction  of  the  state  courts.— Bar- 
row S.  S.  Go.  V.  Kane,  18  S.  Ct  626,  170  U.  S. 
100,  42  L.  Ed.  064. 

The  conformi^  requirement  of  Rev.  St 
U.  S.  I  014  (U.  S.  Comp.  St.  1001.  p.  684).  does 
not  necessitate  altering  a  rule  of  a  federal  CUrcuit 
Court  as  to  the  return  day  for  process,  adopt- 
ed under  the  authority  of  section  018  (page  685), 
in  conformity  with  the  state  practice  then  exist- 
ing, so  as  to  conform  to  a  change  in  such  prac- 
tice made  by  subs^uent  state  legislation.— 
(1908)  Boston  &  M.  R.  B.  v.  Gokey,  28  S.  Ot 
657,  210  U.  S.  155,  52  L.  Ed.  1U02,  affirming 
judgment  (1006)  140  F.  42,  70  C.  O.  A.  64, 
9  Ann.  Cas.  384,  which  affirmed  (G.  G.  1904) 
Gokey  v.  Boston  &  M.  R.  Co.,  130  F.  002. 

Provision  for  service  of  nonresidents  of 
the  district  with  duplicate  writs,  made  by 
Act  March  11,  1002.  c.  183,  32  Stat  68  (U. 
S.  Comp.  St  Supp.  1007,  p.  163),  dividing 
Texas  into  four  Judicial  districts,  is  not  limited 
to  local  actions  described  in  Act  March  3,  1875, 
c.  137,  18  Stat  470  (U.  S.  Comp.  St.  1001,  p. 
508),  providing  fo^  bringing  in  nonresidents  in 
suits  to  enforce  any  legal  or  equitable  lien  or 
claim  to,  or  to  remove  any  encumbrance  or 
cloud  upon,  real  or  personal  property  in  the 
district  where  such  suit  is  brought— In  re 
Dunn,  20  S.  Ct  200,  212  U.  S.  374,  53  L. 
Ed.  568. 

The  nresence  of  one  of  the  defendants  in 
the  federal  district  in  which  suit  by  the  United 
States  under  the  anti-trust  act  July  2,  1800,  c. 
647,  }  4,  26  Stat  200  (U.  S.  Comp.  St  1001, 
p.  3201)  is  brought  to  restrain  violation  of  that 
act  justifies  \the  court  in  making  an  order  under 
section  5  for  the  service  of  process  upon  all 
the  other  defendants,  wherever  they  may  be 
found.— (1011)  Standard  Oil  Co.  of  New  Jersey 
V.  United  States,  31  S.  Ct  502,  221  U.  S.  1,  55 
L.  Ed.  610,  34  L.  R.  A.  (N.  S.)  834,  Ann.  Gas. 
,1012D,  734,  affirming  decree  (0.  G.  1009) 
United  States  v.  Standard  Oil  Co.  of  New  Jer- 
sey, 173    F.  177. 

^s»345.  Appeayaaoe.  « 

See  13  Cent  Dig.  CourtSp  I  917. 

Rev.  St  Tex.  1870,  arts.  1241-1244,  pro- 
viding that  any  appearance  in  behalf  of  defend- 
antt  though  in  terms  limited  to  the  purpose  of 
objecting  to  the  purisdiction,  shall  constitute  a 
waiver  of  objection  to  the  jurisdiction  on  the 
ground  of  nonresidence,  are  not  rendered  appli- 
cable to  the  federal  courts  by  Rev.  St  §  014, 
which  requires  the  forms  of  procedure  to  con- 
form "aa  nearly  as  may  be"  to  the  state  practice; 
and  such  an  appearance  in  a  federal  court  con- 
stitutes  no   waiver  of  the  jurisdictional  ques- 


tion.~South€ni  Pac  Co.  t.  I>enton,  146  U.  S. 
202,  13  S.  Ct  44,  36  U  Ed.  042. 

The  provision  of  the  Texas  statutes  that  a 
special  appearance  for  the  purpose  of  objecting 
to  the  service  of  process  becomes  a  general  ap- 
pearance to  the  next  term  of  the  court  is  not 
controlling  upon  the  United  States  circuit  court, 
sitting  in  that  state,  whose  jurisdiction  is 
defined  by  acts  of  congress;  and  hence  a  party 
sued  therein,  who  appears  specially  to  object  to 
the  jurisdiction,  and,  when  his  objection  is  over- 
ruled, pleads  to  the  merits,  does  not  thereby  sub- 
mit himself  to  the  jurisdiction  of  the  court  or 
waive  his  right  to  a  review  of  its  action  there- 
upon.—Mexican  Cent  Ry.  Co,  v.  Pinkney,  140 
U.  S.  104,  13  S.  Ct  850,  37  L.  Ed.  609. 

A  district  court,  having  adopted  a  rule,  in 
conformity  with  the  state  statute,  as  to  the  time 
within  which  a  defendant  is  required  to  appear 
after  service,  is  not  required  by  Rev.  St  §  914, 
to  change  such  rule  to  conform  to  every  change 
in  the  statute,  and  it  is  not  without  jurisdiction 
over  a  defendant  because  the  time  fixed  by  the 
rule  and  the  summons  issued  and  seryed  Uiere- 
under  is  shorter  than  that  prescribed  by  the 
statute  then  in  force. — Shepard  v.  Adams,  18  S. 
Ct  214,  168  U.  S.  618,  42  L.  Ed.  602. 

The  l%qk  of  any  valid  service  of  process 
upon  a  foreign  corporation  does  not  defeat  the 
jurisdiction  of  a  federal  circuit  court  of  an  ac- 
tion in  which  such  corporation  pleaded  in  its 
answer  a  demand  In  recoupment,  especially- 
since,  under  the  local  practice,  as  defined  in  Rev. 
St  ill.  c  110,  §§  30,  31,  the  defendant  may 
have  a  verdict  and  judgment  in  his  favor  if  it 
appears  that  the  plaintiff  is  indebted  to  him 
for  a  balance  when  the  two  claims  are  set 
against  each  other,  and,  after  the  cross-claim 
is  set  up^  the  plaintiff  is  not  permitted  to 
dismiss  his  suit  without  the  consent  of  the 
defendant  or  leave  of  court  granted  for  cause 
shown.— Merchants'  Heat  &  Light  Go.  v.  James 
B.  Glow  &  Sons,  27  S.  Gt  285,  204  U.  S.  286, 
51  L.  Ed.  488. 

^=S9346.  Attaolimeiit  and  gamishmcnt. 

See  U  Cent  Dig.  Courts,  |  918. 

Attorney's  fees  incurred  in  dissolving  an  at- 
tachment, which  by  the  local  law  of  the  state 
in  which  the  attachment  was  Issued  can  be  re- 
covered in  an  action  in  a  court  of  such  state 
on  the  attachment  bond,  are  no  less  an  element 
of  damages,  because  the  action  has  been  remov- 
ed to  a  federal  court  Judgment  L*  Buck!  & 
Son  Lumber  Go.  v.  Fidelity  &  Deposit  Co.  of 
Maryland,  109  F.  393,  48  C.  C.  A.  436,  affirmed. 
—Fidelity  &  Deposit  Go.  of  Maryland  v.  L. 
Bucki  &  Son  Lumber  Go.,  23  S.  Gt  582,  189  U. 
S.  135,  47  L.  Ed.  744. 

^=S9347.  Pleadins. 
See  IS  Cent  Dig.  Courts,  i  92L 

While,  under  Rev.  St  |  014,  the  provisions 
of  the  statutes  of  a  state  in  regard  to  pleadings 
in  civil  suits  in  personam  apply  to  like  causes  m 
the  federal  courts,  they  do  not  apply  to  suits  in 
rem  by  the  United  States  for  the  forfeiture  of 
property  after  its  seizure  for  a  violation  of  the 
internal  revenue  laws,  which  are  in  general  con- 
formity to  the  course  In  admiralty.— Coffey  v. 
United  States,  117  U.  S.  233.  6  S.  Ct  717,  20 
L.  Ed.  800. 

Under  equity  rule  04,  regulating  suits  by 
stockholders  against  the  corporation  and  others, 
the  United  States  circuit  court  will 'not  enter- 
tain jurisdiction  of  a  suit  in  equity,  brought  by 
a  stockholder  to  enforce  collection  of  a  claim  in 
favor  of  the  corporation,  where  the  bill  does 
not  allege  that  plaintiff  was  a  stockholder  at  the 
time  of  the  transaction  of  which  he  complains, 
or  that  the  suit  is  not  a  collusive  one  to  confer 
jurisdiction  on  the  circuit  court  of  a  case  of 
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which  it  woald  not  otherwise  have  cognizance 
(an  allegation  that  the  suit  is  brought^in  good 
taith  not  being  an  equivalent  of  the  allegation 
required  by  rule  94),  where  the  only  effort  ap- 
pearing to  have  been  made  by  him  to  induce  the 
corporation  to  assert  its  rights  consists  of  a 
written  demand  to  the  directors,  made  16  days 
before  suit  brought,  and  where  the  facts  fairly 
justify  the  inference  of  an  attempt  by  a  simulat- 
ed arrangement  to  foist  on  the  court  jurisdic- 
tion in  a  case  not  belonging  to  it.— C?lty  of 
Quincy  t.  Steel,  120  U.  S.  241,  7  S.  Ct  520, 
30  L.  Ed.  624. 


Witnesses. 

See  13  Cent  Dig.  Courts,  9  925. 

The  competency  of  witnesses  in  criminal 
trials  in  the  federal  courts  in  Texas  is  not  gov- 
erned by  the  statutes  of  the  state  passed  since 
its  admission  into  the  Union,  but  by  the  com- 
mon law,  which  was  the  law  of  Texas  at  the 
time  of  its  admission.— Logan  v.  United  States, 
144  U.  S.  263,  12  S.  Ct.  617,  36  L.  Ed.  429,  re- 
versing judgment  (C.  C.)  United  States  v. 
Jjogaix,  45  F.  872. 

^^360.  Deposltioiis. 

See  13  Cent.  Dig.  Courts,  ft  928. 

The  examination  of  a  party  before  trial, 
authorized  by  Code  Civ.  Proc.  N.  Y.  §  870,  can- 
not be  required  by  a  federal  Circuit  Court  sit- 
ting in  that  state,  by  virtue  of  the  declaration 
of  Act  March  9,  1892,  c.  14.  27  Stat.  7  [U-  S. 
Comp.  Sts  1901,  p.  664],  that,  in  addition  to  the 
mode  of  taking  the  deposititons  of  witnesses  in 
causes  pending,  in  the  federal  District  and  Cir- 
cuit Courts,  it  shall  be  lawful  to  take  the  depo- 
sitions or  testimony  of  witnesses  in  the  mode 
prescribed  by  the  laws  of  the  state  in  which 
the  courts  are  held.— Hanks  Dental  Ass'n  ▼. 
International  Tooth  Crown  Co.,  24  S.  Ct.  700, 
194  U.   S.  303,  46  L.  Ed.  989. 

^=59351.  Discovery. 

See  13  Cent.  Dig.   Courts,  I  924. 

The  practice  in  the  federal  courts  does  not 
permit  plaintiff  in  an  action  at  law  to  file,  with 
his  complaint,  interrogatories  to  be  answered  by 
defendant.— Ex  parte  Fisk,  113  U.  S.  713,  5  S. 
Ct.  724,  28  L.  Ed.  1117. 

Rev.  St.  )  861,  provides  that  the  mode  of 
proof  in  the  federal  courts,  "in  the  trial  of  ac- 
tions at  common  law,  shall  be  by  oral  testimony 
and  examination  of  witnesses  in  open  court,  ex- 
•  cept  as  hereinafter  provided."  Section  863 
provides  tbat  the  testimony  of  a  witness  may 
be  taken  by  deposition  de  bene  esse  when  the 
witness  lives  at  a  greater  distance  from  the 
place  of  trial  than  100  miles,  or  is  obli||[ed  to 
go  out  of  the  United  States,  or  out  of  the  district 
in  which  the  case  is  to  be  tried,  and  to  a  greater 
distance  than  100  miles,  before  the  time  of  trial, 
or  when  he  is  old  or  infirm.  The  following  sec- 
tions provide  that,  where  it  is  necessary  in  or- 
der to  prevent  a  failure  of  justice,  the  federal 
courts  may  grant  a  dedimus  potostatcm  to  take 
depositions  according  to  common  usage;  and 
that  any  circuit  court  may,  according  to  the 
usages  of  chancery,  direct  depositions  to  be  tak- 
en in  perpetuum  rei  memoriam.  i/eld,  that  an 
order  made  by  the  New  York  state  court  as  au- 
thorized by  the  statute  of  that  state,  requiring 
a  party  to  a  suit  to  be  examined  by  his  adver- 
sary previous  to  the  trial,  could  not,  on  the  re- 
moval of  the  cause  to  the  federal  court,  be  en- 
forced.— Id.' 

Uev.  St.  I  914,  providing  that  the  practice, 
pleading,  and  forms  and  modes  of  proceeding  in 
the  courts  of  each  state  are  to  be  followed  in  ac- 
tions at  law  in  the  courts  of  the  United  States 
held  within  the  same  state,  does  not  apply  to  a 
physical  examination  of  plaintiff  before  trial  in 
an  action  for  personal  injuries. — Union  Pac.  Ry. 
Co.  V.  Bottsford,  141  U.  S.  250,  11  S.  Ct.  1000, 
35  U  Ed.  734. 


The  power  of  a  circuit  court  of  the  United 
States  to  order  a  surgical  examination  of  the 
plaintiff  in  an  action  for  damages  for  a  person- 
al injury,  in  accordance  with  the  provisions  of 
a  statute  of  the  state  in  which  the  court  is  sit- 
ting, there  being  no  law  of  congress  in  con- 
flict therewith,  is  conferred  by  Rev.  St.  U.  S. 
§  721,  providing  that  the  laws  of  the  states 
shall  be  rules  of  dfSbision  in  trials  at  common  law 
in  courts  of  the  United  States,  in  cases  in 
which  they  apply. — Camden  &  S.  Ry.  Co.  v. 
Stetson,  20  S.  Ct  617,  177  U.  S.  172,  44  L. 
Bd.  721. 

«=»362.  Triml. 

See  13  Cent   Dig.   Courts,   19  926-932. 

A  state  constitution  cannot,  any  more  than  a 
state  statute,  prohibit  the  judges  of  the  courts 
of  the  United  States  from  charging  juries  with 
regard  to  matters  of  fact— St  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Vickers,  122  U.  S.  3i60,  7  S.  Ct 
1216,  30  U  Ed.  1116. 

In  an  action  in  the  federal  court  on  an  ac- 
cident insurance  policy,  for  the  death  of  the 
policy  holder,  alleged  to  have  been  accidentally 
caused  in  a  certain  manner,  refusal  to  submit 
a  special  verdict  as  to  whether  the  death  was 
caused  in  that  manner  is  not  error,  though  the 
submission  of  special  verdicts  on  request  is  re- 
quired by  the  rules  of  practice  in  the  state 
where  the  court  is  held,  as  such  refusal  is  nei- 
ther pleading,  practice,  nor  form  or  mode  of  pro- 
ceeding, within  Rev.  St.  §  914,  providing  that 
the  practice,  pleadings,  and  forms  and  modes  of 
proceeding  in  the  federal  courts  shall  conform 
as  near  as  may  be  to  those  existing  in  the 
courts  of  the  state  wherein  such  federal  courts 
are  held.— United  States  Mut  Ace  Ass'n  v.  Bar- 
ry, 131  U.  S.  100,  9  S.  Ct  755,  33  L.  Ed.  tiO, 
affirming  (C.  C.)  Barry  v.  United  States  Mut 
Ace.  Ass'n,  23  F.  712. 

Judges  of  federal  courts  are  not  controlled, 
under  Kev.  St  §  914,  in  charging  juries,  by 
state  statutes  requiring  that  all  instructions  of 
the  court  to  the  jury  shall  be  in  writing.— City 
of  Lincoln  v.  Power,  151  U.  S.  436,  14  S.  Ct 
387,  38  L.  Ed.  224. 

While  the  lavrs  of  the  respective  states  re- 
lating to  the  qualifications  and  exemptions  of 
jurors  have  been  made  controlling  in  the  federal 
courts  (Rev.  St  §  800;  21  Stat  43),  the  state 
laws  and  usages  regulating  the  designation  and 
impaneling  of  jurors  have  not  been  so  adopted, 
and  are  not  binding  on  the  federal  courts,  ex- 
cept as  the  latter  may  adopt  the  same  by  stand- 
ing rule  or  special  order.— Pointer  v.  United 
States,  151  U.  S.  396,  14  S.  Ct  410^  38  L.  Ed. 
208. 

In  the  absence  of  a  rule  of  court  or  a  spe- 
cial order  adopting  state  law  and  practice  to  the 
contrary,  the  rights  of  the  accused  are  not  in- 
fringed by  requiring  him  to  make  his  peremp- 
tory challenges  from  a  list  of  qualified  jurors  not 
subject  to  challenge  for  cause,  without  knowing 
the  peremptory  challenges  made  by  the  goyem- 
ment,  although  this  may  result  in  both  parties' 
challenging  the  same  person. — Pointer  v.  United 
States,  151  U.  S.  396,  14  S.  Ct.  410,  38  L.  Ed. 
208,  following  Lewis  y.  United  States,  146  U.  S. 
370,  13^  S.  Ct  136,  36  L.  Ed.  1011. 

The  competency  of  grand  jurors  summoned 
by  the  District  Court  of  the  United  States  for 
the  District  of  Porto  Rico  after  a  valid  local 
statute  relating  to  the  qualification  of  jurors 
went  into  effect  must  be  tested  by  that  statute, 
in  view  of  the  provision  of  Act  April  12,  1900, 
c.  191,  §  14  (31  Stat  85),  that  ,the  statutory 
laws  of  the  United  States  not  locally  inappli- 
cable, except  as  otherwise  provided,  shall  nave 
the  same  force  and  effect  in  Porto  Rico  as  in 
the  United  States,  and  of  section  34,  that  in 
addition  to  the  ordinary  jurisdiction  of  federal 
District  Courts,  the  District  Court  of  the  Unit- 
ed States  for  Porto  Rico  shall  have  jurisdiction 
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"in  all  cases  cognizant  In  the  Circuit  Courts 
of  the  United  States,  and  shall  proceed  therein 
in  the  same  manner  as  a  Circuit  Court,"  read 
in  connection  with  Rev.  St.  U.  S.  §  800  lU. 
S.  Comp.  St  1901,  p.  623],  which  declares  that 
jurors  to  serve  in  federal  courts,  in  each  stace 
respectively,  shall  have  the  same  qualifications 
as  jurors  of  the  highest  court  of  law  in  that 
state  at  the  time  when  such  jurors  are  summon- 
ed.—Crowley  V.  United  States,  24  S.  Ct  731, 
194  U.  S.  461,  48  L.  Ed.  1075. 

A  federal  circuit  court  may  properly  consol- 
idafe,  under  U.  S.  Comp.  St.  1901,  p.  685,  sev- 
eral actions  brought  by  the  United  States 
against  a  carrier  to  recover  the  penalty  prescrib- 
ed by  Act  June  29,  1906,  c.  3594,  34  Stat.  607 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1178),  for  vio- 
lations of  its  requirement  as  to  unloading  live 
stock  during  transit.— (1911)  Baltimore  &  O.  S. 
W.  R.  Co.  V.  United  States,  31  S.  Ct.  368,  220 
U.  S.  94,  55  L.  Ed.  384,  modifying  judgment 
United  States  v.  Baltimore  &  O.  S.  W.  R.  Co. 
(1908)  159  F.  33,  86  C.  C.  A.  223. 

Judgment  under  federal  Employers'  Liability 
Act  April  22,  1908,  as  amended  April  5,  1910, 
will  not  be  reversed  because  the  jury  was  not  re- 
quired to  specify  in  its  verdict  the  amount  given 
for  decedent's  conscious  suffering  and  that  for 
pecuniary  loss  sustained  where  the  verdict  seems 
in  ftarmony  with  local  practice.— Kansas  City 
Southern  B.  Co.  v.  Leslie,  35  S.  Ct.  844,  238  U. 
S.  599,  59  L.  Ed.  1478,  reversing  judgment  167 
S.  W.  83,  112  Ark.  3*. 

^=s>353.  New  trial. 

See  18  Cent.  Dig.  Courts,  |  938. 

Statutory  provisions  granting  one  new  trial 
as  of  right  to  each  party  in  ejectment  are  bind- 
ing on  the  federal  courts  in  that  state.— Equator 
Mining  &  Smelting  Co.  v.  Hall,  106  U.  S.  86,  1 
S,  Ct.  128,  27  L.  Ed.  114:  Smale  v.  Mitchell, 
143  U.  S.  99,  12  S.  Ct.  353,  36  L.  Ed.  90. 

A  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  is  against  the  weight  of  evi- 
dence, may  be  heard  by  the  trial  judge,  under 
the  provision  of  section  804,  authorizing  him 
to  hear  such  a  motion  on  his  minutes,  where 
the  verdict  is  attacked  "for  insufficient  evi- 
dence." The  phrase  quoted  is  not  to  be  limited 
to  evidence  insufficient  in  point  of  law,  but  in- 
cludes insufficiency  in  point  of  fact,  and  is  thus 
equivalent  to  ''against  the  weight  of  evidence." 
—Metropolitan  R.  Co.  v.  Moore,  121  U.  S.  558, 
7  S.  Ct  1334,  30  L.  Ed.  1022. 

The  federal  courts  are  not  bound  by  the 
statutes  or  practice  prevailing  in  the  courts  of 
the  state  where  the  trial  is  had,  in  regard  to 
motions  for  new  trials  and  bills  of  exceptions. 
— Fishbum  v.  ChicMo,  M.  &  St.  P.  Ry.  Co., 
137  U.  S.  60,  11  S.  CS.  8.  34  L.  Ed.  585. 

The  local  practice  as  to  right  of  jurors  to 
impeach  their  own  verdict  does  not,  because  of 
conformity  provision  of  Rev.  St.  §  914  (Comp. 
St.  1913,  I  1537),  control  federal  courts.— Mc- 
Donald V.  Pless,  35  S.  Ct.  783,  238  U.  S.  264, 
59  L.  Ed.  1300.  affirmmg  judgment  206  F.  263, 
124  C.  C.  A.  131. 

^=»364.  Judsment. 

See  13  Cent   Dig.  Courts,  I  934. 

Act  Cong.  March  3,  1875  (18  Stat  472,  c. 
137,  i  8),  authorizes  an  order  to  be  made  direct- 
ing a  nonresident  defendant  in  any  suit  in  a 
federal  circuit  court  to  enforce  a  lien  upon,  or 
to  remove  any  incumbrance  or  lien  or  cloud 
upon,  the  title  to  real  or  personal  property  with- 
in the  district  where  such  suit  is  brought,  to 
appear,  plead,  answer,  or  demur  by  >a  designated 
day.  This  order  must  be  served  upon  such  de- 
fendant but  if  service  be  impracticable,  publi- 
cation may  be  made.  If  the  defendant  fails  to 
appear,  the  court  may,  upon  proof  of  service. 


entertain  jurisdiction,  and  proceed  to  adjudicate 
the  cause  as  if  the  defendant  had  been  served 
with  process  within  the  district.  Held,  4hat  an 
action  by  a  creditor  of  a  corporation  to  set 
aside  as  fraudulent  a  trust  deed  of  the  prop- 
erty of  the  corporation,  given  to  secure  certain 
of  its  guarantors,  and  to  subject  the  trust  fund 
to  the  payment  of  the  debts  of  the  corporation, 
is  au  action  to  remove  an  incumbrance  or  lien 
or  cloud  upon  title,  within  the  meaning  of  the 
above  act. — Mellen  v.  Moline  Malleable  Iron 
Works.  131  U.  S.  352,  9  S.  Ct  781.  33  L.  Ed. 
178. 

The  trust  deed  was  given  to  secure  W.,  C, 
and  H.,  who  was  the  nonresident  defendant. 
C.  and  H.  were  directors  of  the  corporation. 
The  bill  was  filed  August  1,  1883,  making  the 
corporation,  the  trustee,  and  the  cestuis  que 
trustent  parties.  After  the  defendants  served 
had  answered,  upon  the  application  of  com- 
plainant, a  receiver  was  appointed  to  take 
charge  of  the  property.  November  28,  1883,  W. 
filed  a  cross  bill,  aUeging  that  his  debt  and  that 
of  C.  were  valid,  and  that  the  trust  deed  had 
been  executed  without  C.'s  co-operation,  but 
that  H.  had  used  his  position  as  director  to  se- 
cure his  debt,  and  asked  that  the  deed  be  held 
invalid  as  to  H.,  but  valid  as  to  the  others. 
He  also  alleged  that  the  property  was  depre- 
ciating in  value,  and  ou^ht  to  be  sold.  An  or- 
der was  entered  requiring  the  defendants  to 
appear  and  plead,  which  directed  that  if  H. 
was  served  with  a  copy  of  the  order  by  a  cer- 
tain time,  and  failed  to  appear,  the  cross  bill 
would  be  taken  as  confessed.  The  order  was 
served  on  H.  in  time,  but  he  failed  to  appear. 
On  December  22d,  on  the  application  of  the 
receiver,  the  property  was  ordered  sold,  and 
sale  was  made  to  W^  and  in  time  confirmed. 
On  March  3,  1884,  H.  was  ordered  to  appear 
and  plead  to  the  original  bill,  or  judgment  would 
be  taken  for  confessed.  The  order  was  duly 
served,  and,  upon  his  failure  to  appear,  judg- 
ment was  taken  for  confessed,  and,  on  final 
hearing,  it  was  decreed  that  H.  was  not  entitled 
to  any  lien  by  reason  of  said  trust  deed.  Heldf 
that  the  act  of  1875  was  complied  vnth.— Id. 

If  the  sale  of  the  property  was  irregular 
by  reason  of  being  made  be'fore  H.  had  been  or- 
dered to  appear  and  plead  to  the  original  bill, 
that  would  not  affect  the  jurisdiction  of  the 
court  to  render  a  final  decree  in  respect  to  his 
interest  in  the  property.— Id. 

The  irregularity,  if  any,  in  taking  the  cross 
bill  for  confessed  before  H.  had  been  ordered 
to  appear  and  plead  to  the  original  bill,  con- 
stitutes no  ground  for  attacking  the  final  de- 
cree in  a  collateral  proceeding. — ^Id. 

^s»356.  Eseovtion    and    other    proceed- 
ings  after  Judgment. 

See  IS  Cent.  Dig.  Courts,  S9  936,  986. 

Under  Rev.  St.  |  916,  providing  that,  in 
the  enforcement  of  judgments  in  common-law 
causes  in  the  federal  courts,  only  such  remedies 
shall  be  pursued  '*as  are  now  provided  in  like 
causes  by  the  laws  of  the  state,  or,  if  provided 
by  subsequent  laws,  are  adopted  by  rule  of 
court;  the  issuance  of  an  execution  against  th^ 
sureties  on  a  stay  bond,  in  accordance  with,  a 
subseauent  law  of  the  state,  which  had  not 
then  been  adopted  by  the  federal  courts,  was 
void.— Lamaster  v.  Keeler,  123  U.  S.  376,  8 
S.  Ct.  197,  31  L.  Ed.  238. 

Under  Rev.  St.  f  916  (Act  June  1,  1872), 
giving  similar  remedies,  by  execution  or  other- 
wise, to  enforce  judgments  at  law  in  the  f^- 
eral  courts  as  are  now  provided  by  the  laws  of 
the  stajte  in  similar  cases,  and  authorizing  the 
court,  bjT  general  rules,  to  adopt  subsequent 
state  legislation  upon  the  same  subject,  the  rem- 
edies on  federal  judgments  are  such  as  were 
provided  by  the  state  laws  in  force  when  the  act 
was  passed,  or  re-enacted  into  the  Revised  Stat- 
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Qtes,  or  by  subsequent  laws  of  the  state,  which 
have  been  adopted  by  rules  of  the  federal  courts. 
— Coohe  ▼.  Avery,  147  U.  S.  875,  IB  S.  Ot  340, 
37  L.  Ed.  200. 

^s»366.  Appeal  and  •rror. 

Bee  It  Cent  Dig.  Courts,  i  9S7;   t  Cent.  Dig.  App. 
ft  B.  8  8397. 

A  statute  of  a  state  providing  that  a  ver- 
dict returned  on  several  counts  shall  not  be  set 
aside  or  reversed  if  one  count  is  sufficient  gov- 
erns proceedings  in  cases  tried  in  the  federal 
courts  within  that  state,  and  is  applicable  to 
judgments  lawfully  rendered,  without  a  verdict 
—Bond  V.  Dustin,  112  U.  S.  604,  5  S.  Ct  296, 
28  L.  Ed.  835. 

Rev.  St  I  914,  requiring  the  pleading,  prac- 
tice, and  forms  in  the  circuit  court  to  conform, 
as  near  as  may  be,  to  those  of  the  courts  of  the 
state  in  which  it  is  held,  does  not  govern  the 
preparation  and  perfecting  of  a  bill  of  excep- 
tions.— In  re  Chateaugay  Ore  &  Iron  Co.,  128 
U.  S.  544,  9  S.  Ct  150,  32  L.  Ed.  50a 

On  appeal  to  the  supreme  court  of  Montana, 
the  record  contained  a  statement,  prepared  for 
the  purpose  of  a  motion  for  a  new  trial,  of  all 
the  proceedings  at  the  trial,  which  was  approved 
by  counsel  and  authenticated  by  the  judge  as 
a  correct  statement  Qf  the  proceedings.  Held 
that,  .as  this  practice  was  authorized  by  the 
Montana  statutes,  the  statement  is  sufficient  to 
enable  the  Unitea  States  supreme  court,  on  er- 
ror to  the  territorial  supreme  court,  to  review 
the  rulings  of  the  trial  court— Montana  Ry.  Co. 
▼.  Warren,  137  U.  a  348,  11  S.  Ct  96,  34 
Ik  Ed.  681,  affirming  judgment  6  Mont  275,  12 
P.  641. 

The  New  Jersey  ,practic«,  Whereby  the  ac- 
tion of  the  state  courts  in  appointing  con- 
demnation commissioners,  as  well  as  the  award 
of  damages  made  by  the  commissioners,  may  be 
reviewed  by  the  state  supreme  court  on  cer- 
tiorari, is  inapplicable  to  condemnation  proceed- 
ings in  the  federal  circuit  court;  and  such 
proceedings  can  only  be  reviewed  by  a  writ 
of  error  taken  from  a  final  judgment— Luzton 
T.  North  River  Bri^e  Co.,  147  U.  S.  837, 13  S. 
Ct  856,  37  L.  Ed.  194. 

A  state  statute  making  errors  in  written 
charges  to  jurors  reviewable  on  appeal,  though 
not  exceptM  to  (Pen.  Code  Cal.  )  1176),  does 
not  control  a  court  of  the  United  States  sitting 
in  the  state.— St  Clair  v.  United  States,  154  U. 
S.  134,  14  S.  Ct  1002,  38  L.  Ed.  986. 

When  a  case  comes  to  the  supreme  court 
from  the  highest  court  of  a  state  or  territory, 
and,  by  statute  or  settled  practice  in  such  state 
or  territory,  the  opinion  of  the  court  la  a  part 
of  the  record,  the  supreme  court  is  authorized 
to  examine  such  opinion  for  the  purpose  of  as- 
certaining the  grounds  of  the  judgment. — 
Thompson  v.  Maxwell  Land-Grant  St  Railway 
Co.,  18  S.  Ct  121,  168  U.  S.  451,  42  L.  Ed. 
539. 

The  provision  of  Mansf.  Dig.  §  1311  (Ind. 
T.  Ann.  St  1899,  f  813)  adopted  and  in  force 
in  the  Indian  Territory,  which  requires  an  ap- 
pellate court,  upon  the  affirmance  of  a  judg- 
ment for  the  payment  of  money,  which  has  been 
superseded,  to  award  against  the  appellant  10 
per  cent,  damages  on  the  amount  superseded, 
18  obligatory  on  the  United  States  court  of  ap- 
peals for  the  Indian  Territory. — Missouri,  K. 
&  T.  Ry.  Co.  V.  Truskett.  22  S.  Ct  943,  186 
U.  S.  480,  46  L.  Ed.  1259,  affirming  judgment 
104  F.  728,  44  O.  C.  A.  179;  (C.  O.  A.)  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Elliott,  102  F.  96,  42 
C.  C.  A.  188,  judgment  affirmed  22  S.  Ct  937, 
184  U.  S.  695.  46  L.  Ed.  763. 

Writ  of  error,  and  not  appeal,  is  the  prop- 
er mode  of  reviewing  a  judgment  or  order  of 
%  federal  court  finding  a  person  not  a  party 
to  the  suit  guilty  of  contempt  in  violating  a 
restraining  order  of  that  court,  and  imposing 


a  fine  therefor.— Bessette  t.  W.  B.  Conkey  Coi, 
24  S.  Ct  666.  194  U.  S.  824,  48  U  Ed.  997. 

A  Circuit  Court  of  Appeals  cannot,  without 
statutory  authority,  permit  the  prosecution  in 
forma  pauperis  of  a  writ  of  error  sued  out  of 
that  court  and  such  right  is  not  given  by  Act 
July  20,  1892,  c.  209,  27  Stat  252  [U.  S.  Oomp. 
St  1901,  p.  706].— Bradford  v.  Southern  Ry. 
Co.,  25  S.  Ct  55,  195  U.  S.  243,  49  L.  Ed.  17& 

The  allowance  of  a  writ  of  error  in  forma 
pauperis  under  Act  July  20,  1892,  rests  in  the 
discretion  of  the  court  In  respect  to  the  mesito- 
rioup  character  of  the  cause  notwithstanding 
the  amendment  of  June  25,  1910.— Kinney  v. 
Plymouth  Rock  Squab  Ca,  35  S.  Ct  236,  236 
U.  S.  43,  59  L.  Ed.  457. 

After  the  Circuit  Court  of  Appeals  has 
twice  decided  that  the  clerk  of  the  District 
Court  rightfully  refused  to  enter  a  default  judg- 
ment, a  writ  of  error  in  forma  pauperis  will  not 
be  allowed  under  Act  July  20,  1892,  as  amend- 
ed by  Act  June  25,  1910,  to  review  a  judgment 
denying  the  existence  of  the  default— Id. 

^=»367«  Fees  and  costs* 

See  tS    Cent    Dig.    Courts,   | 
App.  ft  B.  8  2072. 
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The  attorney's  fees  for  procuring  the  disso- 
lution of  the  injunction  cannot  l^e  allowed  as  an 
element  of  damages  on  an  injunction  bond  giv- 
en in  a  federal  court,  notwithstanding  the  fact 
that  by  the  local  law  of  the  stato  in  which  the 
bond  was  executed  such  fees  could  be  recov- 
ered in  a  suit  on  the  bond.  Judgment  60  P. 
749,  61  Kan.  650,  reversed.— Tnllock  v.  MulvansL 
22  S.  Ct  372,  184  U.  S.  497,  46  L.  Ed.  657. 

The  rule  of  the  federal  courts  must  govern 
as  to  the  allowance  of  attorney's  fees  on  an 
injunction  bond  given  in  a  federal  court,  though 
the  action  nn  the  bond  is  brought  in  a  state 
court  Judgment,  Elliott  v.  Missouri,  K.  &  T. 
Ry.  Co.,  77  Mo.  App.  662,  reversed.— Missouri, 
K.  &  T.  Ry.  Co.  ▼.  Elliott,  22  S.  Ct  446.  184 
U.  S.  530,  46  L.  Ed.  673. 

The  Supreme  Court  will  not,  in  absence  of 
a  controlling  decision  by  the  state  courts,  limit 
to  natoral  persons  the  beiiefits  of  Acts  Tex. 
31st  Leg.  c.  47,  allowing  attorney's  fee  to  suo> 
cessful  plaintiff  in  action  against  railroad  for 
loss  or  injury  to  freight  or  killing  of  stock, 
where  claim  was  not  paid  within  30  days.— 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Cad«» 
34  S.  Ct  678,  233  U.  S.  642,  58  L.  Ed.  113& 

m  STATE  LAWS  AS  RULES  OF 
DECISION. 

Effect  in  United  States  courts  of  judgments  of 
state  courts,  see  Judgment,  ^=»828w 

^s»368.  Natnrs  aad  sztent  of  antl&oxltT. 

See  13  Cent  Dig.  Courts,  H  tt»>M9.  tSi,  VH,  fO, 

^=»369«  ^-^  Local  law  in  senoval* 

See  U  Cent  Dig.  Courts,  H  939-9419, 

Whether  a  contract  under  which  foods  wert 
delivered  to  bankrupts  was  a  conditional  sale, 
and  valid  without  record,  are  questions  on  which 
a  bankruptoy  court  follows  local  law.  Judgment 
g907)  In  re  E.  M.  Newton  &  Co.,  153  F.  841, 
83  C.  C.  A.  23  affirmed.— Bryant  v.  Swoffoid 
Bros.  Dry  Goods  Co.,  20  S.  Ct  614,  214  U.  S. 
279.  53  L.  Ed.  007. 

Holders  of  oil  and  gas  lease  are  precluded 
from  maintaining  ejectment  in  federal  courts,  if 
the  action  is  not  maintainable  in  state  court — 
Guffey  V.  Smith,  35  S.  Ct  626,  237  U.  S.  101, 
59  L.  Ed.  856;  Id.,  35  S.  Ct  532,  237  U.  S. 
120,  50  L.  Ed.  86a 

A  substantive  right  or  defense  under  ths 
federal  Employer's  LiabiUty  Act  April  22,  1908, 
cannot  be  lessened  by  a  local  rule  of  practice. 
—Norfolk  Southern  R.  Co.  v.  Ferebee,  35  S.  Ct 
781,  238  U.  S.  269,  59  L.  Ed.  1303,  affirming 
judgments  Ferebee  v.  Norfolk  Southern  R.  Co* 
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79  S.  B.  685,  163  N.  C.  351,  52  L.  R.  A.  (N. 
S.)  1114,  and  Id.,  83  S.  B.  360, 167  N.  C.  290. 

^=s»360.  — —  Matter*    of    seiMiml    Juris* 
prndenoe. 

See  13  Cent.  Dl^.   Courts.  19  977,  978. 

A  clause  in  a  bill  of  lading  exempting  the 
carrier  from  liability  for  loss  causea  by  the 
negligence  of  its  servants  will  be  held  invalid 
in  Uie  federal  courts,  though  the  law  of  the 
state  where  the  bill  of  lading  was  executed  may 
be  otherwise. — Liverpool  &  G.  W.  Steam  Go.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397,  9  S.  Ct.  469, 
32  L.  E3d.  788 ;  Same  v.  Insurance  Go.  of  North 
America,  129  U.  S.  464,  9  S.  Ct.  480,  32  L. 
Bd.  800.  Affirming  decree  (C.  G.)  The  Montana, 
22  F.  715. 

Where  a  municipal  corporation  is. not,  un- 
der the  laws  of  the  state  in  which  it  is  situated, 
liable  for  personal  injuries  sustained  by  a  citi- 
zen by  reason  of  defective  sidewalks,  an  action 
cannot  be  maintained  against  it  in  the  federal 
courts  sitting  in  such  state,  for  such  injuries 
received  by  a  citizen  of  another  state.— City  of 
Detroit  v.  Osborne,  135  U.  S.  492,  10  S.  Gt. 
1012,  34  L.  Ed.  260,  reversing  judgment  (C.  C.) 
Osborne  v.  City  of  Detroit,  32  F.  36. 

^s»363.  Authority     of     state     statutes, 
Constitutions,  and  ordinanoos. 

See  13  Cent.  Dig.  Courts,  ffi  939-949. 

An  amendatory  statute  reducing  the  rate 
of  interest  from  10  to  8  per  cei.t.  operated 
proprio  vigore,  and  effected  a  modification  of 
the  rule  vrithout  a  formal  order. — Connecticut 
Mut.  I>ife  Ins.  Co.  v.  Gushman,  108  U.  S.  51, 
2  S.  Gt.  236,  27  L.  Bd.  648. 

A  statute  of  a  state;  enacting  that  two  con- 
curring verdicts  and  judgments  in  ejectment 
ehall  be  conclusive  of  the  title',  establishes  a 
rule  of  property  in  land  within  the  state,  and 
binds  the  courts  of  the  United  States.— Britton 
▼.  Thornton,  112  U.  S.  526,  5  S.  Ct.  291,  28 
L.  ESd.  816,  affirming  judgment  (C.  G.)  Thorn- 
ton ▼.  Britton,  8  F.  308. 

.  Rev.  St  i  721,  provides  that  the  laws  of 
the  several  states,  except  where  the  constitution 
otherwise  provides,  shall  be  regarded  as  rules 
of  decision  in  the  f\ederal  courts  in  cases  where 
they  apply.  Section  914  provides  that  the  prac- 
tice and  pleadinp:  in  civil  cases,  other  than 
equity  and  admiralty  causes  in  the  United 
States  circuit  court  or  district  courts^  shall 
conform,  as  near  as  may  be,  to  the  practice  and 
pleadings  fn  the  state  courts.  Held,  that  such 
sections  did  not  render  valid  the  provision  of 
the  acts  of  1882  and  1884  that  no  action  should 
be  brought  against  the  tax  collector,  in  cases 
where  he  has  refused  io  receive  coupons  for  tax- 
es, other  than  an  action  to  recover  back  money 
paid  for  taxes  under  protest. — ^Poitadexter  v. 
Greenhow,  114  U.  S.  270,  5  S.  Ct.  903,  962. 
29  L.  Ed.  185 ;  White  v.  Same,  114  U.  S.  307, 
5  S.  Gt  923,  962,  29  L.  Ed.  199:  Chaffin  v. 
Taylor,  114  U.  S.  309,  5  S.  Ct  924,  962,  29 
L.  Ed.  198:  Allen  v.  Baltimore  &  O.  R.  Co., 
114  U.  S.  311,  5  S.  Gt.  925,  962,  29  L.  Ed. 
200;  Chaffin  v.  Taylor,  116  U.  S.  567,  6  S. 
Ct  518.  29  L.  Ed.  727. 

Though  the  federal  courts  ordinarily  decline 
to  declare  against  the  title  to  land  on  the  ground 
that  it  is  strictly  ""within  the  province  of  the 
state  courts,  yet  in  a  suit  by  a  railway  cor- 
poration, resident  in  one  state,  against  citizens 
of  another  state,  seeking  to  recover  from  de- 
fendants land  awarded  to  the  corporation  in 
violation  of  the  state  law  that  a  railway  cor- 
poration can  only  hold  land  for  the  purposes 
for  which  it  is  organized,  the  federal  court  will 
hold  title  to  the  land  invalid  according  to  the 
provisions  of  the  state  law.— Case  v.  Kelly,  133 
U.  S.  21,  10  S.  Gt  216,  33  L.  Ed.  513. 

The  law  of  a  state  making  shares  of  cor- 
porate stock  personal  property  should  be  en- 


forced by  a  circuit  court  of  the  United  States 
sitting  in  that  state,  as  part  of  the  law  of  the 
state  in  respect  of  corporations  created  bv  it 
Decree  (C.  C.)  82  F.  778,  reversed.— Jellenik  v. 
Huron  Copper-Min.  Co.,  20  S.  Ct.  559.  177 
U.  S.  1,  44  L.  Ed.  647. 

A  federal  court  cannot  enforce  the  stat- 
utory liability  of  a  nonresident  stockholder  of 
a  foreign  corporation  at  the  suit  of  a  receiver 
of  its  assets,  where  the  latter  has  not  first 
taken  the  steps  which  the  statutes  of  the  state, 
as  construed  by  its  courts,  make  a  prerequisite 
to  any  action  against  an  individual  stockholder. 
—Evans  v.  Nellis,  23  S.  Gt  74,  187  U.  S.  271, 
47  L.  Ed.  178. 

The  scope  and  meaning  of  a  state  statute, 
as  indicated  by  the  exclusion  of  evidence  on 
the  ground  of  its  incompetency  or  immateriality 
under  that  statute,  are  conclusive  on  the  fed- 
eral Supreme  Court  in  determining,  on  writ  of 
error  to  the  state  court,  the  question  of  the 
validity  of  the  statute  under  the  federal  Con- 
stitution.' Judgment,  Commonwealth  v.  Pear, 
66  N.  E.  7ld,  183  Mass.  242,  67  U  It  A.  935, 
affirmed.— Jacobson  v.  Commonwealth  of  Massa- 
chusetts, 25  S.  Ct  358,  197  U.  S.  11,  49^  L. 
Ed.  643. 

The  policy,  wisdom,  justice,  and  fairness 
of  a  state  statute  is  not  subject  to  review  or 
criticism  by  the  federal  Supreme  Court — Judg- 
ment, In  re  City  of  Pittsburg,  66  A.  348,  217 
Pa.  227;  Appeal  of  Hunter,  Id.,  affirmed.— 
Hunter  v.  City  of  Pittsburgh,  28  S.  Gt  40,  207 
U.  S.  161,  52  L.  Ed.  151. 

The  interpretation  of  a  state  Constitution 
and  the  conformity  of  an  enactment  of  the  State 
Legislature  to  that  Constitution  are  questions 
solely  for  the  consideration  of  the  state  courts, 
whose  decision  thereon  concludes  the  federal 
Supreme  Court— Id. 

The  United  States  Supreme  Court  vrill  not 
adjudge  a  state  tax  on  gross  receipts  of  sleeping 
car  companies  in  violation  of  the  state  Consti- 
tution, because  not  a  license  tax,  in  advance  of  ' 
the  decision  to  that  effect  by  the  state  Supreme 
Court— Pullman  Go.  v.  Knott  35  S.  Gt  2,  235 
U.  S.  23,  59  L.  Ed.  105. 

Authority  to  vacate  and  modify  final  judg- 
ments after  the  term  can  neither  be  conferred 
upon  nor  withheld  from  the  federal  district 
courts  by  the  statute  of  a  state  or  practice  of 
its  courts.— United  States  'v.  Mayer,  35  S.  Ct. 
16,  235  U.  S.  55,  59  U  Ed.  129. 

^=»364.  Anthority  of  deoisioas  of  state 
oourts. 

See  13  Cent  Dig.  Courts,  SS  960-971. 


^— •  In  general. 

See  13  Cent.  Dig.   Courts,   99  950.  9S2,  966,  969-971. 

In  an  action  for  personal  injuries  received 
by  a  passenger  while  traveling  on  Sunday, 
where,  on  a  former  trial  in  the  state  court,  it^ 
had  been  ruled  that  plaintiff's  evidence  did  not 
show  that  he  was  traveling  either  from  neces- 
sity or  for  charity,  and  he  subsec^uently  took  a 
nonsuit  and  brought  his  action  in  the  United 
States  circuit  court,  on  the  same  evidence  the 
circuit  court,  following  the  state  court  proper- 
ly refused  to  submit  the  question  of  necessity  or 
charity  to  the  jury.— Bucher  v.  Cheshire  R.  Co., 
125  U.  S.  555,  8  S.  Ct.  974,  31  L.  Ed.  795. 

In  an  action  for  injuries  received  by  plain- 
tiff while  traveling  on  defendant's  railroad  in 
the  state  of  Massachusetts  on  the  Sabbath,  the 
adjudications  of  the  supreme  court  of  that  state 
holding  that  no  recovery  can  be  had  for  in- 
juries received  while  traveling  on  the  Sabbath 
in  violation  of  the  Massachusetts  statutes  are 
binding  on  the  United  States  supreme  court  as 
the  local  law,  though  its  own  views  may  not 
accord  with  such  ruling.— Id. 
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In  cases  In  which  the  supreme  court  of  the 
United  States  is  bound  by  the  decisions  of  the 
state  supreme  court,  it  will  presume  that  those 
decisions  were  made  after  thorough  considera- 
tion of  the  question  involyed,  and  cannot  enter- 
tain a  suggestion  that  they  were  rendered  with- 
out full  argument  and  upon  the  mistaken  as- 
sumption that  the  question  had  been  previously 
decided  by  the  state  court.— Cross  v.  Allen,  141 
U.  S.  528,  12  S.  Ct.  67,  35  L.  Ed.  843,  affirming 
decree  (C,  C.)  Allen  v.  CDonald,  28  F.  46. 

In  a  suit  to  foreclose  a  mortgage  on  Ne- 
braska land  executed  by  a  resident  of  that  state, 
it  is  the  dut7  of  the  federal  court  to  follow  a 
decision  of  the  state  supreme  court  that  a  pro- 
vision in  a  mortgage  for  the  payment  of  attor- 
ney's fees  is  invalid.— Dodge  v.  TuUeys,  144  U. 
S.  451,  12  S.  Ct  728.  36  L.  Ed.  501. 

Where  a  commission  to  dispose  of  part  of 
.the  business  on  the  docket  of  the  supreme  court 
of  a  state  is  appointed  under  an  amendment  of 
the  state  constitution  giving  the  commission,  in 
regard  to  such  business,  like  jurisdiction  and 
power  as  may  be  vested  in  the  court,  its  decision 
on  a  question  properly  presented  to  it  in  a  ju- 
dicial proceeding  is  entitled,  in  the  supreme 
court  of  the  United  States,  to  like  consideration 
and  weight  as  a  decision  upon  the  same  ques- 
tion by  the  supreme  court  of  the  state. — An- 
keney  v.  Hannon,  147  U.  S.  118,  13  S.  Ct.  206, 
37  L.  Ed.  105. 

Upon  a  question  of  priority  between  a  mort- 
gage of  a  vessel  and  a  lien  given  by  a  state 
statute  for  supplies  and  repairs  in  her  home 
port,  the  determination  of  which  depends  upon 
principles  of  general  jurisprudence  and  the  con- 
struction of  an  act  of  congress,  and  which  aris- 
es in  the  courts  of  the  United  States  exercising 
the  admiralty  and  maritime  jurisdiction  exclu- 
sively vested  in  them  by  the  constitution,  the 
supreme  court  is  not  controlled  by  the  decisions 
of  the  highest  courts  of  the  state  or  of  the  cir- 
cuit or  district  courts  of  the  United  States. — 
'The  J.  E.  RumbeU,  148  U.  S.  1,  13  S.  Ct.  498, 
37  Im  Ed.  345. 

Decisions  by  the  highest  court  of  the  state 
are  not  "laws"  of  the  state,  within  the  meaning 
of  Rev.  St  §  721,  which  provides  that,  in  the 
absence  of  f^eral  legislation,  "'the  laws  of  the 
several  states*'  shall  be  regarded  as  rules  of  de- 
cision in  actions  at  law  in  the  federal  courts,  in 
cases  where  they  apply.— Baltimore  &  O.  R.  Co. 
V.  Baugh.  149  15.  S.  368,  13  S.  Ct  914,  37  L. 
Bd.  772. 

The  federal  courts  are  bound  to  follow  state 
decisions  in  relation  to  all  proceedings  for  the 
colle<;tion  of  state  taxes,  and  the  eflEect  to  be  giv- 
en to  tax  deeds,  unless  it  is  claimed  that  some 
right  protected  by  the  federal  constitution  has 
been  invaded. — Lewis  v.  Monson,  151  U.  S.  545, 
14  S.  Ct  424,  38  L.  Ed.  265. 

The  decision  of  the  supreme  court  of  Minne- 
sota in  Minneapolis  Mill  Co.  v.  Board  of  Water 
Com'rs  of  St  Faul,  58  N.  W.  33,  that  a  munici- 
pality has  a  right  to  take  water  from  a  naviga- 
ble stream,  without  making  compensation  to  ri- 
parian owners  below,  who  are  using  the  flow  of 
the  stream  for  water  power,  is  not  inconsistent 
with  any  prior  decision  of  that  court,  and  the 
federal  courts  are  bound  to  follow  it,  as  the  law 
of  that  state.- St  Anthony  Falls  Water-Power 
Co.  V.  Board  of  Water  Com'rs  of  City  of  St 
Paul,  Minn.,  18  S.  Ct  157,  168  U.  S.  349,  42 
L.  Ed.  497. 

The  Minnesota  doctrine,  that  one  suing  to 
cancel  a  Minnesota  contract  for  usur^'  need  not 
offer  to  repay  the  money  loaned,  will  be  applied 
in  the  federal  court  where  the  suit  was  com- 
menced in  the  state  court,  and  removed  on  the 
ground  of  diverse  citizenship.  Decree  77  F.  32, 
23  C.  C.  A.  1,  affirmed.— Missouri,  K.  &  T. 
Trust  Co.  V.  Krumselg.  19  S.  Ct.  179,  172  U.  S. 
351,  43  U  Ed«  474,  affirming  decree  77  F.  82» 


32  C.  C.  A.  1,  which  affirms  Krumsei^  ▼.  Hia- 
souri  K.  &  T.  Trust  Co.,  71  F.  360. 

A  decision  of  the  highest  court  of  a  state, 
holding  that  a  contract  exempting  a  railroad 
company  from  liability  for  negligence  in  setting 
fire  to  a  storage  warehouse  on  the  railroad  right 
of  way  is  not  against  public  policy,  is  conclu- 
sive upon  a  federal  court  sitting  in  that  state. 
Judgment  70  F.  201,  17  C.  C.  A.  62,  30  L.  R. 
A.  193,  affirmed.— Hartford  Fire  Ins.  Ca  v. 
Chicago,  M.  &  St  P.  Ry.  Co.,  20  S.  Ct  33,  175 
U.  S.  91,  44  L.  Ed.  84. 

Questions  as  to  the  right  to  a  possessory 
lien  upon  a  raft  under  state  laws,  and  the  ex- 
tent thereof,  as  well  as  the  existence  of  posses- 
sion, are  local  questions  dependent  upon  the  law 
of  the  state,  in  respect  to  which  the  federal 
courts  will  follow  the  state  decisions.  Decree 
52  N.  E.  898,  178  111.  107,  69  Am.  St  Rep. 
290,  affirmed.— Knapp,  Stout  &  Co.  Company  v. 
McCaffrey,  20  S.  Ct  824,  177  U.  S.  638,  44  L. 
Ed.  921. 

The  local  law  of  a  state  is  taken  by  the 
supreme  court  of  the  United  States  as  an- 
nounced by  the  state  court  of  last  resort  Judg- 
ment Appeal  of  Clarke,  40  A.  Ill,  70  Conn. 
483.  affirmed.— Clarke  v.  Clarke,  20  S.  Ct  873» 
178  U.  S.  186,  44  U  Ed.  1028. 

Federal  statutes  must  be  interpreted  by 
the  federal  courts  independently  of  local  con- 
siderations, and  cannot  be  said  to  have  an-  es- 
tablished meaning,  whatever  the  decisions  of 
other  courts  may  have  been,  until  they  are 
construed  by  the  supreme  court  of  the  United 
States.  Judgment  59  P.  607,  27  Colo.  1,  50  L. 
R.  A.  209,  83  Am.  St  Rep.  17,  affirmed.— Cal- 
houn Gold-Min.  Co.  v.  Ajax  Gold-Min.  Co.,  21 
S.  Ct  885,  18:^  U.  S.  499,  45. L.  Ed.  1200. 

The  settled  rule  of  a  state  court  that  ob- 
jections to  the  manner  of  selecting  grand  ju- 
rors on  behalf  of  one  who  has  been  indicted 
by  such  jurors  must  be  taken  by  plea  in  abate- 
ment, and  not  by  motion  to  quash  the  venire 
and  panel,  is  binding  on  the  Supreme  Court 
of  the  United  States  on  writ  of  error  to  the 
state,  court.  Judgment  30  So.  685,  43  Fla.  446, 
affirmed.— Tarrance  v.  State  of  Florida,  23  S. 
Ct  402, 188  U.  S.  519,  47  L.  Ed.  572. 

The  decision  of  the  highest  state  court 
that  the  owner  of  property  abutting  on  a  local 
improvement  can,  by  mandamus  or  injunction, 
compel  a  hearing  by  the  body  making  the  as- 
sessment, or  prevent  the  approval  of  the  en- 
gineer's report  until  such  hearing  has  been  ac- 
corded, is  conclusive  on  the  Supreme  Court  of 
the  United  States  in  reviewing  a  judgment  of 
the  state  court,  foreclosing  the  lien  of  such 
assessment*  Judgment  62  N.  E.  447,  158  Ind. 
206,  affirmed.— Uibben  v.  Smith,  24  &  Ct  88, 
191  U.  S.  310,  48  L.  Ed.  196. 

The  determination  by  a  state  court  that  the 
property  covered  by  a  mortgage  of  all  the  prop- 
erty and  franchises  of  a  railway  company  re- 
mains liable,  after  a  sale  under  a  federal  court 
decree  of  foreclosure,  for  the  debts  thereafter 
accruing  against  the  mortgagor,  because  of  tiie 
purchaser's  failure  to  organize  a  domestic  cor- 
poration, is  not  conclusive  pn  the  federal  Su- 
preme Court  in  determining  the  rights  secured 
by  the  purchaser  under  such  decree.  Judgment 
115  F.  966,  53  C.  C.  A.  438,  affirmed.— Julian 
V.  Central  Trust  Co.,  24  S.  Ct  899,  193  U.  S. 
93,  48  li.  Ed.  629. 

Whether  and  to  what  extent  a  chattel  mort- 
gage covering  after-acquired  property  is  valid  is 
a  local  question  on  which  the  decisions  of  the 
state  courts  will  be  followed  by  the  federal  Su- 
preme Court  in  determining  whether  the  tak- 
ing possession  of  the  mortgaged  chattels  after 
condition  broken  amounted  to  a  preference  void- 
able by  the  mortgagor's  trustee  in  bankruptcv. 
Judgment  66  A.  U,  75  Yt  361,  104  Am.  St 
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Rep.  899,  affirmed.— Thompson  t.  Fairbanks,  25 
S.  Ct  306,  196  U.  S.  516,  49  U  Ed.  577. 

The  decisions  of  the  highest  court  of  a 
state  that  an  owner  of  land  abutting  on  a  dty 
street  has  no  easement  of  light,  air,  and  access 
as  against  the  public  use  of  the  street,  or  any 
structure  which  may  be  erected  thereon  to  sub- 
serve and  promote  that  public  use,  are  conclu- 
sive upon  the  Supreme  Court  of  the  United 
States,  when  determining,  on  writ  of  error  to 
the  state  court,  whether  such  abutting  owner 
has  been  deprived  of  his  property  without  due 
process  of  law  by  the  erection  in  the  street  of 
an  elevated  iron  viaduct  for  general  public  use 
under  the  authority  of  a  statute  which  makes 
no  provision  for  compensation  to  abutting  own- 
ers. Judgment  (1904)  72  N.  B.  579,  180  N.  Y. 
27,  70  L.  R.  A.  717,  affirmed,  which  affirms 

85  N.  Y.  S.  636,  90  App.  Div.  36.~Sauer  v. 
City  of  New  York,  27  S.  Ct  686.  206  U.  S.  536, 
51  U  Ed.  1176. 

The  meaning  and  construction  of  a  policy 
of  insurance  issued  by  a  New  York  company, 
and  both  executed  and  to  be  carried  out  in  that 
state,  aa  declared  by  the  highest  court  of  the 
state,  is  of  most  persuasive  influence,  even  if 
not  of  binding  force,  in  the  federal  courts,  in 
the  absence  of  any  federal  question  arising  in 
the  case.— Equitable  Life  Assur.  Society  of  Unit- 
ed States  V.  Brown,  29  S.  Ct  404,  213  U.  S. 
25,  53  Ll  Ed.  682,  reversing  decree  (1907) 
Brown  v.  Equitable  Life  Assur.  Society  of 
United  States,  151  F.  1,  81  C.  C.  A,  1,  10  Ann, 
Caa  402.- 

It  is  for  the  state  courts  alone  to  decide 
whether  the  display  of  exterior  advertisements 
upon  automobile  stages  is  ultra  vires  of  a  do- 
mestic corporation  operating  stage  routes  in  the 
atreets  of  a  city  for  the  carriage  of  passengers 
and  property  for  hire. — (1911)  Fifth  Ave.  Coach 
Co.  V.  City  of  New  York,  31  S.  Ct  709,  221 
U.  S.  467,  55  L.  Ed.  815,  affirming  decree  (1909) 

86  N.  B.  824,  194  N.  Y.  19.  21  L.  R.  A.  (N.  S.) 
744,  16  A.  &  E.  Ann.  Cas.  695.  which  affirms 
(1908)  110  N.  Y.  S.  1037,  which  affirms  (1908) 
111  N.  Y.  S.  759. 

Where  a  court  of  a  state  has  adjudged  an 
affidavit  on  information  and  belief  as  the  basis 
of  an  order  for  publication  sufficient,  it  will  be 
assumed  to  be  in  accord  with  the  local  state 
practice. — Thompson  v,  Thompson, ,  33  S.  Ct. 
129,  226  U.  S.  551,  57  L.  Ed.  347,  affirming  de- 
cree '35  App.  D.  O.  14. 

A  decree  of  an  inferior  state  court  will  be 
assumed  by  the  federal  court  to  be  within  its 
powers,  in  the  absence  of  statute  or  decision  to 
the  contrary.— Michigan  Trust  Co.  v.  Ferry,  33 
S.  Ct  550,  228  U.  S.  346,  57  L.  Ed.  867,  re- 
versing judgments  175  F,  667,  99  C.  C.  A.  221 
and  175  F.  681,  99  C.  C.  A.  235. 

A  judgment  in  personam  for  a  devastavit 
rendered  against  an  executor  de  bonis  non  by  a 
Michigan  probate  court  will  be  assumed  within 
its  powers  until  the  state  Supreme  Court  de- 
cides otherwise,  in  view  of  Com  p.  Laws  Mich. 
1897,  §§  9428,  9435,  relating  to  accounting  by 
an  executor  for  goods  of  the  deceased  that  come 
into  his  possession,  and  of  decisions  of  the  high- 
est state  court  that  money  received  by  an  ad- 
ministrator and  unjustifiably  paid  out  is  still  in 
his  hands  in  contemplation  of  law,  and  that  as- 
sets are  not  regarded  as  administered  until  col- 
lected and  applied  as  required  by  law  or  by 
wilL— Id. 

Decisions  of  state  courts  as  to  matters  of 
local  law  must  be  regarded  by  the  federal  courts 
as  controlling,  where  no  infraction  of  any  right 
granted  by  the  Constitution  of  the  United  States 
'  is  involved.— Old  Colony  Trust  Co.  v.  City  of 
Omaha,  33  S.  Ct.  967,  230  U.  S.  100,  57  L.  Ed. 
1410. 


The  construction  by  a  state  court  of  a  con- 
tract for  the  lease  of  a  safe  deposit  box  is  con- 
clusive on  the  federal  Supreme  Court  in  deter- 
mining the  constitutionality  of  Inheritance  Tax 
Law  111.  July  1,  1909  (Laws  1909,  p.  316)  S  9, 
requiring  the  selling  of  safe  deposit  boxes  for  a 
specified  period  unless  such  construction  violates 
amendment  14  as  being  arbitrary. — National 
Safe  Deposit  Co.  v.  Stead,  34  S.  Ct.  209,  232 
U.  S.  58,  58  I*.  E}d.  504,  affirming  judgment  95 
N.  B.  973,  250  lU.  584,  Ann.  Cas.  1912B,  430. 

Whether  the  title  to  the  beds  of  navigable 
rivers  is  in  the  state  in  which  the  rivers  are 
situated  or  in  their  abutting  owners  is  a  ques- 
tion  of  local  law.— Archer  v.  Greenville  Sand  & 
Gravel  Co.,  34  S.  Ct  567,  233  U.  S.  60,  58  L. 
Ed.  850,  reversing  judgment  194  F.  1020,  114 
C.  O.  A.  664. 

^»366.  —  Validity  and  oonatraotioiii 
of  state  Constitution  and  stat- 
ntea. 

See  18  Cent  Dig.  Courts,  88  964-967,  960-968. 

In  deciding  whether  a  judgment  of  the  su- 
preme court  of  a  state  gives  effect  to  a  law  of 
the  state,  which,  in  violation  of  the  constitution 
of  the  United  States,  impairs  the  obligation  of 
a  contract,  this  court  will  decide,  independently 
of  the  decisions  of  the  state  courts,  whether 
there  is  a  contract  and  whether  its  obligation 
is  impaired;  and,  if  the  decision  of  the  ques- 
tion as  to  the  eidstence  of  the  alleged  contract 
requires  a  construction  of  state  constitutions 
and  laws,  the  court  will  not  necesarily  be  gov- 
erned by  the  previous  decisions  of  the  state 
courts  upon  the  same  or  similar  points,  except 
where  they  have  been  so  firmly  established  as 
to  constitute  a  ^ule  of  property.— Louisville  & 
N.  R.  Co.  V.  Palmes,  109  U.  S.  244,  3  S.  Ct 
193,  27  L.  Ed.  922. 

The  supreme  court  of  the  United  States  will 
follow  the  decision  of  a  state  court  as  to  the 
construction  of  a  state  statute,  where  such  con- 
struction was  announced  before  the  contract  in 
question  was  entered  into.— German  Sav.  Bank 
V.  County  of  Franklin,  128  U.  S.  526,  9  S.  Ct. 
159,  32  L.  Ed.  519. 

The  question  of  the  construction  and  effect 
of  a  statute  of  a  state  regulating  assignments  for 
the  benefit  of  creditors  is  a  question  on  which 
the  decisions  of  the  highest  court  of  the  state 
are  controlling  in  the  courts  of  the  United 
States— Jencks  v.  Quidnick  Co.,  135  U.  S.  457, 
10  S.  Ct  655,  34  L.  Ed.  200;  Union  Nat  Bank 
V.  Bank  of  Kansas  City,  136  U.  S.  223,  10  S. 
Ct  1013,  34  L.  Ed.  341 ;  South  Branch  'Luni- 
ber  Co.  v.  Ott  142  U.  S.  622,  12  S.  Ct  318,  35 
Ix  Ed.  1136;  May  v.  Tenney,  148  U.  S.  60,  13 
S.  Ct  491,  37  L.  EM.  368. 

Decisions  of  state  courts  of  last  resort  con- 
struing state  statutes  will  be  followed  by  Unit- 
ed States  courts.— Leeper  v.  State  of  Texas,  139 
U.  S.  462.  11  S.  Ct  577,  35  L.  Ed.  225 ;  New 
York,  L.  E.  &  W.  R.  Co.  v.  Pennsylvania,  158 
U.  S.  431,  15  S.  Ct  896,  39  L.  Ed.  10i3;  UU- 
nois  Cent  It  Co.  v.  Illinois,  163  tr.  S.  142,  16 
S.  Ct  1096,  41  U  Ed.  107 ;  Missouri,  K.  &  T. 
Ry.  Co.  V.  McCann,  19  S.  Ct  755,  174  U.  S. 
580,  43  L.  Ed.  1093 ;  Tullis  v.  Lake  Erie  &  W. 
R.  Co.,  20  S.  Ct  136,  175  U.  S.  348,  44  L.  Ed. 
192. 

A  decision  by  the  supreme  court  of  Wiscon- 
sin that  Act  June  29,  1848,  providing  for  the 
improvement  of  the  Fox  and  Wisconsin  rivers, 
and  for  connecting  the  same  by  a  canal,  failed 
to  give  the  landowner  a  right  to  institute  con- 
demnation proceedings  to  have  his  compensation 
determined,  or  to  make  adequate  provision  for 
such  compensation,  is  binding  on  the  supreme 
court  of  the  United  States.— Kaukauna  Water- 
Power  Co.  v.  Green  Bay  &  M.  Canal  Co.,  142 
U.  S.  254,  12  S.  Ct  173,  35  L.  Ed.  1004,  affirm- 
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lug  decree  Green  Bay  &  M.  Canal  Co.  v.  Kau- 
kauna  Water-Power  Co.,  70  Wis.  635,  36  N.  W. 
520,  36  N.  W.  828. 

A  city  ordinance  prohibiting  the  sale  of 
Bpirituoas  liquors  in  quantities  of  one  gallon  or 
more,  without  first  obtaining  a  liceilse,  is  local 
in  its  application,  and  involves  no  federal  ques- 
tion or  natural  rights;  and  the  decision  of  the 
state  court  affirming  its  validity  is  therefore 
conclusive  in  the  federal  courts  as  against  a 
citizen  of  such  state,  even  tiiough  the  transac- 
tion giving  rise  to  the  controversy  accrued  be- 
fore the  date  of  such  decision. — Miller  v.  Am- 
mon,  145  U.  S.  421, 12  S.  Ct.  884,  36  L.  Ed.  759. 

The  question  whether  Act  Ky.  March  11, 
1869,  authorizing  a  designated  portion  of  Shelby 
county  to  subscribe  stock,  issue  bonds,  and  levy 
taxes,  in  effect  created  a  corporation,  was  one 
of  a  purely  local  nature,  and  a  decision  in  the 
affirmative  by  the  highest  state  court  is  of  con- 
clusive authority  in  the  federal  courts. — Han- 
cock V.  Louisville  &  N.  R.  Co.,  145  U.  S.  409, 

12  S.  Ct  969,  36  L.  Ed.  756. 

Code  Civ.  Proc.  §  1211,  provides  that  a  judg- 
ment shall  bear  interest  from  the  date  of  its 
entry.  Laws  N.  Y.  1879.  c.  538,  p.  598,  §  1, 
changing  the  rate  of  interest  from  7  to  6  per 
cent.,  contains  a  proviso  that  nothing  therein 
shall  affect  any  prior  contract.  The  New  York 
court  of  appeals  decided  that  a  judgment  for 
breach  of  contract,  obtained  prior  to  the  date 
when  the  latter  act  went  into  effect,  bore  7  per 
cent,  interest  until  that  date,  and  only  6  per 
cent,  thereafter.  Held,  that  this  decision  was 
conclusive  in  the  federal  supreme  court  as  to 
the  meaning  of  the  New  York  statute.— Morley 
V.  Lake  Shore  &  M.  S.  Ry.  Co.,  146  U.  S.  162, 

13  S.  Ct.  54,  36  L.  Ed.  925,  following  O'Brien 
V.  Young,  95  N.  Y.  428,  and  Prouty  v.  Lake 
Shore  &  M.  S.  Ry.  Co.,  Id.  667. 

Where  there  is  no  appeal  under  state  laws, 
the  decision  of  the  trial  court,  as  to  the  validity 
of  a  statute  under  the  state  constitution,  is  bind- 
ing upon  the  supreme  court  of  the  United  States. 
— Hallinger  v.  Davis,  146  U.  S.  314,  13  S.  Ct. 
105,  36  L.  Ed.  986. 

On  writ  of  error  to. review  the  judgment  of 
the  highest  court  of  a  state  on  the  ground  that 
the  judgment  was  against  a  right  claimed  under 
the  constitution  of  the  United  States,  the  su- 
preme court  is  not  bound  by  the  state  court's 
construction  of  a  statute  of  the  state,  when  the 
question  is  whether  the  statute  provided  for  the 
notice  required  to  constitute  due  process  of  law. 
-Scott  V.  McNeal,  154  U.  S.  34,  14  S.  Ct.  1108, 
38  L^  EM.  896,  reversing  judgment  5  Wash.  309, 
31  P.  873,  34  Am.  St  Rep.  863. 

Questions  as  to  the  validity  of  a  tax  deed 
arising  either  on  a  consideration  of  the  regulari- 
ty and  effect  of  the  proceedings  to  collect  taxes, 
or  the  form  and  efficacy  of  the  deed  itself,  are 
matters  peculiarly  within  the  jurisdiction  of  the 
states,  and  the  decisions  of  the  state  courts 
thereon  will  be  followed  by  the  federal  courts. — 
Bardon  v.  Land  &  River  Imp.  Co.,  157  U.  S. 
327,  15  S.  Ct.  650,  39  L.  Ed.  719.  affirming  de- 
cree (C.  C.)  Land  &  'River  Imp.  Co.  v.  Bardon, 
45  F.  706. 

Decisions  by  judges  of  the  supreme  court  of 
New  Jersey,  upon  applications  by  a  convicted 
murderer  for  writs  of  habeas  corpus  and  certio- 
rari, overruling  his  contention  that  the  word 
**conviction,"  as  used  in  the  state  constitution 
(article  5,  8  9),  refers  to  the  verdict  of  the  jury, 
and  not  to  the  sentence  passed  by  the  court,  and 
that,  consequently,  a  reprieve,  granted  by  the 
governor  more  than  90  days  after  the  date  of 
the  venlict,  but  less  than  90  days  from  the  date 
of  the  sentence,  was  granted  after  the  expira- 
tion of  the  time  within  which  he  had  constitu- 
tional authority  to  do  so.  are  conclusive  upon 
the  federal  courts;  and  they  therefore  have  no 
power  to  discharge  the  prisoner  on  habeas  cor- 
pus, on  the  ground  that  he  was,  by  such  deci- 


sions, deprived  of  due  process  of  law,  or  of  any 
privilege  or  immunity  secured  to  him  by  the 
constitution  of  the  United  States.— Lambert  v. 
Barrett,  157  U.  S.  697,  15  S.  Ct.  722,  39  L.  Ed. 
865. 

Decisions  by  a  state  court,  in  cases  involving 
railroad  corporations  created  by  the  state,  faold- 
in^:  that  the  construction  and  maintenance  of 
railroads  does  not  constitute  a  public  purpose, 
such  as  will  authorize  municipal  donations  in 
aid  thereof  under  the  constitution  of  the  state, 
are  not  binding  upon  the  federal  courts,  in  a 
case  involving  a  railroad  company  created  by 
the  laws  of  the  United  States,  and  subjected  by 
its  charter  to  important  public  duties,  suc^ 
as  becoming  a  postal  route  and  military  road 
and  a  means  of  interstate  commerce ;  especiaUy 
when  the  state  legislature  has  declared  that  for 
the  purposes  set  forth  in  the  acts  of  congress 
under  which  such  company  was  organized  it 
should  be  vested  within  the  state  with  all  its 
rights,  powers,  privileges,  and  immunities  given 
by  the  acts  of  congress.— Roberts  ▼.  Northern 
Pac.  R.  Co^  158  U.  S.  1,  16  S.  Ct  756,  39  U 
Ed.  873,  affirming  judgment  (C.  C.)  Northern 

Pac.  R.  Co.  V.  Roberts,  42  F.  734. 

• 

It  seems  that  a  decision  of  the  highest  conrt 
of  a  state  as  to  the  existence  of  a  liability  of  a 
corporation  is  conclusive  upon  the  United  States 
supreme  court,  as  to  the  existence  of  such  lia- 
bility, in  a  suit  to  charge  a  director  of  the  cor- 
poration therefor  under  a  statute  of  the  state. — 
National  Park  Bank  of  New  York  v.  Remsen, 
158  U.  S.  337,  15  S.  Ct  891.  39  L.  Efi.  1008. 


The  question  whether  the  legislatures 
garded  the  provision  for  the  taxation  of  real 
property  which  had  escaped  taxation  for  previ- 
ous years  as  so  dependent  on  that  for  the  taxa- 
tion of  personal  property  under  the  same  circum- 
stances that  the  unconstitutionality  of  the  latter 
invalidated  the  section  entirely  is  one  to  be 
determined  finally  by  the  state  court.— Winona 
&  St.  P.  Land  Co.  v.  State  of  Minnesota,  159 
U.  S.  526,  16  S.  Ct,  83.  40  L.  Ed.  247. 

When  the  highest  court  of  a  state  has  decid- 
ed that  a  certain  statute  is  in  harmonjr  with  the 
state  constitution,  a  federal  court  will  not  be< 
justified  in  holding  adversely  on  the  ground  that 
the  decision  of  the  state  court  is  in  conflict  with 
the  general  principles  of  constitutional  law. — 
Fallbrook  Irrigation  Dist.  v.  Bradley,  17  8.  Ct. 
56,  164  U.  S.  112,  41  L.  Ed.  369,  reversing: 
judgment  (C.  C.)  Bradley  y.  Fallbrook  Irr. 
Dist..  68  F.  948. 

A  decision  of  the  supreme  court  of  a  state 
construing  a  statute  relative  to  insurance  by 
any  ''company,  corporation,  association,  or  part- 
nership" as  separable  in  its  provisions  with  re- 
spect to  these  different  bodies,  is  conclusive  upon 
federal  courts.— Noble  v.  Mitchell,  17  S.  Ct.  110, 
164  U.  S.  367,  41  L.  Ed.  472. 

The  determination  of  a  state  aupreme  conrt 
as  to  whether  a  statute  imposing  a  license  tax 
is  sufficiently  certain  upon  which  to  ascertain 
the  amount  of  such  tax  is  conclusive  upon  the 
federal  supreme  court. — Osborne  v.  State  of 
Florida,  17  S.  Ct.  214,  164  U.  S.  650,  41Ii.  Bd. 
586. 

The  decision  of  the  highest  court  of  a  state 
that  a  certain  statute  does  not  conflict  with  the 
state  constitution  will  be  accepted  by  the  United 
States  supreme  court  as  conclusive,  though  the 
case  in  which  it  was  rendered  was  prepared  to 
obtain  a  decision  of  the  question,  and  did  not 
involve  an  actual  controversy.— Snn ford  v.  Poe, 
17  S.  Ct.  305,  165  U.  S.  194,  41  L.  Ed.  6S3, 
affirming  decree  69  F.  546,  16  C.  C.  A.  305. 


Wlien  the  circuit  court  of  appeals  bases  its 
judgment  on  a  state  statute,  and,  pending  an, 
appeal  to  the  supreme  court,  the  court  of  last 
resort  of  the  state  declares  the  statute  void,  as 
in  conflict  with  the  state  constitution,  this  latter 
ruling  is  binding  on  the  federal  supreme  court, 
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in  the  consideration  of  the  appeal.— Cakes  ▼. 
Mase.  17  S.  Ct  345,  IftS  U.  S.  363,  41  L.  Ed. 
746,  reversing  judgment  Northern  Pac.  R.  Go. 
V.  Mase,  63  F.  114, 11  C.  C.  A.  63. 

A  single  verdict  and  judgment  in  ejectment, 
in  the  Pennsylvania  courts,  not  beinp;  conclusive 
of  the  rights  of  the  parties,  a  decision  of  the 
state  supreme  court  construing  a  "will  in  a  first 
ejectment  suit  is  not  controlling  in  a  subsequent 
ejectmeut  suit  in  the  federal  court,  unless  its 
opinion  is  simply  declaratory  of  the  settled  law 
of  the  state  as  to  the  effect  of  such  devises,  and 
not  merely  a  construction  of  the  particular  de- 
vise.—Barber  V.  Pittsburph,  P.  W.  &  C.  Ry.  Co., 
17  S.  Ct  48a  166  U.  S.  83,  41  L.  Ed.  »25,  deter- 
mined in  certificate  (C.  C.)  69  F.  501. 

A  decision  by/  a  state  supreme  court  that, 
under  the  state  constitution  and  laws,  the  state 
courts  have  jurisdiction  over  the  matter  of  ex- 
tending city  boundaries,  is  binding  on  the  feder- 
al courts.— Forsyth  v.  City  of  Hammond,  17  S. 
Ct.  665,  166  U.  S.  506,  41  L.  BM.  1095,  revers- 
ing decree  71  F.  443.  18  C.  C.  A.  175. 

The  decisions  of  the  highest  court  of  a  state 
on  questions  of  procedure  in  condemnation  pro- 
ceedings, or  as  to  alleged  conflicts  between  the 
statute  authorizing  them  and  the  state  constitu- 
tion, are  controlling  on  the  federal  courts. — ^Long 
Island' Water-Supply  Co.  v.  City  of  Brooklyn, 
17  S.  Ct  718, 166  U.  S.  685,  41  L.  Ed.  1165. 

The  decision  of  the  highest  court  of  a  state, 
that  a  statute  is  not  in  conflict  with  the  Con- 
stitution of  the  state,  is  conclusive  on  the  fed- 
eral courts.— Merchants'  &  Manufacturers'  Nat. 
Bank  v.  Commonwealth  of  Pennsylvania,  17  S. 
Ct  829,  167  U.  S.  461,  42  L.  Ed.  236 ;  Brown 
▼.  State  of  New  Jersey,  20  S.  Ct.  77,  175  U. 
S.  172.  44  L.  E<1.  119:  Rasmussen  v.  State  of 
Idaho,  21  S.  Ct  694,  181  U.  S.  198,  45  L.  Ed. 
820,  aflirming  judgment  State  v.  Rasmussen 
59  P.  933,  7  Idaho,  1,  52  Ll  R.  A.  78,  97  Am. 
St  Rep.  234;  Carstairs  v.  Cochran,  24  S.  Ct 
318.  193  U.  S.  10,  48  L.  Ed.  596,  affirming 
judgment  52  A.  601,  95  Md.  488. 

A  decision  of  the  Georgia  supreme  court 
that  a  so-called  "resentence**  of  a  criminal  aft- 
er the  original  sentence  had  been  superseded 
was  in  legal  effect  but  a  fixing  of  a'  new  date 
for  the  execution  of  the  previous  sentence, 
which  had  remained  constantly  in  force,  being 
but  a  construction  of  the  state  statutes,  is 
binding  on  the  federal  supreme  court  Judg- 
ment Baughn  V.  State,  28  S.  E.  68,  100  Ga. 
554,  38  L.  R.  A.  577,  affirmed.— Nobles  v.  State 
of  Georgia,  18  S.  Ct  87,  108  U.  S.  398,  42  U 
Ed.  515. 

The  decisions  of  the  Georgia  supreme  court 
that  the  state  statute  (Code  1882,  §  4666)  pro- 
viding for  inquisitions  of  lunacy  in  criminal 
cases  is  sufficiently  comprehensive  to  cover  all 
cases  where  the  alleged  insanity  begins  at  any 
time  after  a  verdict  of  guilty  is  binding  on  the 
supreme  court  of  the  United  States.— Id. 

A  decision  by  a  state  supreme  court  that 
the  procedure  by  which  a  state  officer  has  been 
suspended  or  removed  from  office  by  the  gov- 
ernor was  regular,  and  pursuant  to  a  valid  state 
statute,  is  not  reviewable  by  the  federal  su- 
preme court  unless  fundamental  rights  protect- 
ed by  the  federal  constitution  have  been  in- 
fringed.—Wilson  V.  State  of  North  Carolina,  18 
S.  Ct  435,  169  U.  S.  586,  42  L.  Ed.  865. 

1  How.  Ann.  St  Mich.  §  3468,  provides 
that,  in  case  an  award  in  condemnation  pro- 
ceedings is  set  aside  on  appeal  after  the  amount 
has  been  paid,  and  a  new  appraisal  is  had,  if 
the  amount  is  diminished,  the  difference  shall  be 
refunded,  and  judgment  therefor  and  all  costs 
shall  be  rendered  "against  the  party  so  appeal- 
ing.**    Under   this  statute   an  award   was   set 


aside,  and  a  new  appraisal  had,  on  an  appeal 
by  the  plaintiff.  The  new  award  being  less 
than  the  former  one,  judgment  for  the  differ- 
ence was  entered  against  the  defendants.  Held 
that,  though  this  judgment  was  not  against  the 
party  "so  appealing,  but  against  the  opposite 
party,  the  judgment  was  merely  a  construction 
of  the  state  statute  by  the  state  court,  and  was 
conclusive  upon  the  federal  supreme  court. 
Judgment  61  N.  W.  787,  103  Mich.  556.  af- 
firmed.—Backus  V.  Fort  St.  Union  Depot  Co., 
18  S.  Ct  445,  169  U.  S.  557,  42  L.  Ed.  853. 

The  state!  coup's  construction  of  state 
usury  laws  will  be  followed  by  the  federal 
courts.— Missouri,  K.  &  T.  Trust  Co.  v.  Krum- 
seig,  19  S.  Ct  179,  172  U.  S.  351,  43  L.  Ed. 
474,  affirming  decree  .77  F.  32,  23  C  C.  A.  1, 
which  affirms  (G.  C.)  Krumseig  ▼.  Missouri,  K. 
&  T.  Trust  Co.,  71  F.  350. 

A  federal  court  is  bound  by  a  decision  of 
the  supreme  court  of  a  state  holding  that,  while 
an  act  of  the  legislature  extending  the  bound- 
aries of  a  city  so  as  to  embrace  territory  for- 
merly included  within  other  municipal  corpora- 
tions was  void  as  in  conflict  with  the  state 
constitution,  yet  it  constituted  color  of  law, 
and  the  validity  of  the  city  government  esta'o- 
lished  thereunder  could  not  be  inquired  into 
after  it  had  been  organized,  and  had  exercised 
authority  over  the  annexed  territory,  for  a 
number  of  years,  without  question,  and  the 
prior  municipal  governments  therein  had  been 
for  that  length  of  time  dissolved,  and  their 
records  surrendered  to  the  city,  the  question  be- 
ing one  purely  of  local  law;  nor  can  the  effect 
of  such  decision  be  avoided  by  allegations  in 
a  bill  that  complainants,  as  residents  of  the 
annexed  territory,  never  acquiesced  in  or  con- 
sented to  the  jurisdiction  of  the  city  over  them 
or  their  property,  where  they  took  no  steps  to 
test  its  legality.  Decree  (C.  G.)  84  F.  726,  af- 
firmed.—McCain  Y.  City  of  Des  Moines,  19  S. 
Ct  644,  174  U.  S.  168,  43  L.  Ed.  936. 

Decisions  of  the  courts  of  Maryland  ren- 
dered since  the  cession  of  the  District  of  Colum- 
bia to  the  United  States,  giving  a  construction 
to  state  statutes  different  from  that  prevailing 
at  that  time,  cannot  control  their  construction 
by  courts  of  the  United  States  as  affecting 
property  within  the  District  over  which  they 
were  continued  in  force  by  congress.— Morris  v. 
United  States,  19  S.  Ct  649,  174  U.  S.  196,  43 
L.  Ed.  946. 

Decisions  by  the  court  of  last  resort  of  a 

state   construing  state  laws,   on    the   faith   of 

which  a  subsequent  contract  is  made,  will  be 

adopted  and  applied  by  the  supreme  court  of 

,  the  United  States  in  considering  the  nature  of 

,  the  contract  right  relied   upon.     Judgment  52 

I  P.  233,  532,  18  Wash.  511,  affirmed.— Warbur- 

toQ  V.  White,  20  S.  Ct  404,  176  U.  S.  484, 

44  Ll  Ed.  555. 

The  interpretation  of  a  state  statute  by  the 
state  courts  with  respect  to  its  application  to 
policies  issued  by  a  foreign  insurance  company 
is  binding  on  the  supreme  court  of  the  United 
States.  Judgment,  Cravens  v.  New  York  Life 
Ins.  Co.,  50  S.  W .  519,  148  Mo.  583,  71  Am. 
St  Rep.  628,  affirmed.— New  York  Life  Ins. 
Co.  V.  Cravens,  20  S.  Ct  962,  178  U.  S.  389, 
44  L.  Ed.  1116. 

The  competency  of  a  state,  through  its  leg- 
islation, to  make  an  alleged  contract,  and  the 
meaning  and  validity  of  such  contract,  are  mat- 
ters which  the  supreme  court  of  the  United 
States,  on  writ  of  error  to  a  state  court  must 
determine  for  itself  by  an  independent  judg- 
ment, as  an  exception  to  the  general  rule  that 
it  will  accept  the  decision  of  the  state  supreme 
court  on  the  construction  of  the  state  constitu- 
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tion»  though  in  determining  the  matter  it  may 
lean  towards  the  interpretation  placed  thereon 
by  the  state  court.  Judgment,  State  v.  Stearns, 
75  N.  W.  210,  72  Minn.  200,  reversed.— Steams 
V.  State  of  Minnesota,  21  S.  Ct  73,  179  U.  S. 
223,  45  L.  Ed.  162. 

The  decision  of  the  highest  court  of  the 
state  sustaining  the  constitutionality  of  St.  Ky. 
1802,  ^  1,  requiring  separate  coaches  for  white 
and  colored  passengers,  on  the  ground  that  the 
statute  applies  only  to  transportation  between 
points  in  that  state,  or,  if  not,  that  the  regula* 
tion  of  such  transportation  is  severable  from 
that  as  to  interstate  business,  constitutes  a  de- 
termination of  the  local  law,  which  is  binding 
on  the  supreme  court  of  the  United  States. 
Judgment  51  S.  W.  160,  21  Ky.  Law  Rep.  228, 
affirmed.^Chesapeake  &  O.  Ry,  Co.  v.  Com- 
monwealth, 21  S.  Ct.  101,  179  U.  S.  388,  46 
L.  Ed.  244. 

The  rights  of  the  holders  of  county  bonds 
are  determinable  In  a  federal  court  by  the  law 
of  the  state  as  it  was  declared  by  the  state 
court  to  be  at  the  time  the  bonds  were  made 
and  put  upon  the  market.— Board  of  Com'rs*of 
Wilkes  County  v.  W.  N.  Coler  &  Co.,  21  S. 
Ct.  458,  180  U.  S.  506,  45  U  Ed.  642,  an- 
swering questions  certified  Same  v.  Coler,  109 
F.  1057,  47  C.  C.  A.  680. 

The  decisions  of  the  highest  court  of  a 
state,  to  the  effect  that  provisions  of  the  state 
constitution  respecting  the  passage  of  a  statute 
are  mandatory,  must  be  followed  on  that  ques- 
tion by  a  federal  court,  irrespective  of  the  rule 
adopted  by  the  federal  court  in  respect  to  fed- 
eral statutes.— Id. 

The  question  what  functions  the  circuit 
courts  of  a  state  may  have  is  a  matter  of  state 
law,  on  which  the  decisions  of  the  state  courts 
will  be  followed  by  a  federal  court. — Freeport 
Water  Co.  v.  City  of  Freeport,  21  S.  Ct.  493, 
180  U.  S.  587,  45  L.  Ed.  679,  affirming  judg- 
ment 57  N.  E.  862,  186  111.  179 ;  Danville  Wa- 
ter Co.  V.  City  of  Danville,  21  S.  Ct  506,  180 
U.  S.  619,  45  L.  Ed.  696.  affirming  judgment 
67  N.  E.  1129,  186  111.  326. 

A  construction  of  state  statutes  adopted  by 
the  court  of  last  resort  in  that  state  will'  be 
adopted  by  the  supreme  court  of  the  United 
States,  even  in  a  case  where  that  court  may 
exercise  an  independent  judgment,  if  there  is 
any  reasonable  doubt  on  the  question.  Rehear- 
ing. 21  S.  Ct.  240,  180  U.  S.  1,  45  L.  Ed.  395, 
denied. — Yazoo  &  M.  V.  R*  Co.  v.  Adams,  21 
S.  Ct  729,  181  U..  S.  580,  45  L.  Ed.  1011. 

A  construction  of  a  state  statute  by  a  state 
court  on  the  question  of  deductions  for  pur- 
poses of  taxation  is  binding  on  the  supreme 
court  of  the  United  States.  Judgment  61  P. 
560,  21  Utah,  324,  56  U  R.  A.  346,  affirmed. 
—Commercial  Nat.  Bank  v.  Chambers,  21  S. 
Ct.  863,  182  U.  S.  656,  45  L.  Ed.  1227. 

The  oonstiiilction  put  by  HUe  Kentucky 
court  of  appeals  upon  the  provisions  of  Const. 
Ky.  §  218,  by  which  a  different  effect  is  given 
to  it  than  to  similar  language  in  the  interstate 
commerce  law,  is  binding  upon  the  supreme 
court  of  the  United  States  in  a  case  governed 
by  the  state  constitution.  Judgment  51  S.  W. 
164,  1012,  100  Ky.  633,  21  Ky.  Law  Rep.  232, 
90  Am,  St.  Rep.  236,  affirmed.— Louisville  &  N. 
R.  Co.  V.  Commonwealth  of  Kentucky,  22  S. 
Ct  95,  183  U.  S.  503,  46  U  Ed.  298. 

The  federal  courts  are  concluded  upon  the 
question  as  to  how  an  incumbrance  by  a  min- 
ing corporation  of  mining  ground  In  California 
may  be  ratified  by  the  stockholders,  by  a  de- 
cision of  the  supreme  court  of  that  state  that 
the  manner  of  ratification  prescribed  by  Act 
Cal.  April  30,  1880,  is  exclusive.  Judgment 
102  F.  372,  42  C.  C.  A.  401,  affirmed.— Wil- 


liams V.  Gaylord,  22  S.  Ct  798,  186  U.  S.  157, 

46  L.  Ed.  1102. 

The  decision  of  the  supreme  court  of  Cali- 
fornia that  any  person  who  connects  himself 
with  the  title  of  a  mining  corporation  may  take 
advantage  of  Act  Cal.  April  30,  1880,  prohibit- 
ing the  directors  of  mining  corporations  fh>m 
selling  or  incumbering  its  mining  ground  unless 
ratified  by  the  stockholders,  is  binding  on  the 
federal  courts.— Id. 

The  validity  of  an  assignment  for  the  bene- 
fit of  creditors  which  requires  a  release  by 
creditors  as  a  condition  of  preference  is  deter- 
minable by  the  state  law  as  interpreted  by  its 
highest  courts.  Judgment  100  F.  718,  40  C. 
C.  A.  664,  affirmed.— J.  M.  Robinson  &  Co.  ▼. 
Belt,  23  S.  Ct  16,  187  U.  S.  41,  47  L.  Ed.  65. 

A  nonresident  owner  of  a  claim  against  a 
decedent's  estate  cannot  maintain  a  suit  against 
the  administrator  in  a  federal  court,  where  the 
suit,  if  brought  in  the  state  courts,  would  have 
been  barred  by  the  statutes  of  the  state  as  con- 
strued by  its  courts  because  instituted  after  the 
expiration  of  the  period  limited  by  the  order  of 
the  probate  court  for  the  presentation  of  claims 
against  the  estate,  and  after  the  administrator's 
final  account  had  been  allowed  and  the  final  dis- 
tribution of  the  estate  decreed.  Judgment  104 
F.  1006,  43  C.  C.  A.  683,  reversed.— Security 
Trust  Co.  V.  Black  River  Nat  Bank  of  Low- 
ville,  23  S.  Ct  62.  187  U.  3.  211,  47  D.  Ed. 
147. 

An  amendatory  state  statute  will  not  be  de- 
clared invalid  by  the  supreme  court  of  the  Unit- 
ed States  on  the  ground  that  some  of  its  provi- 
sions are  not  within  the  scope  of  its  title,  where 
such  title  contains  a  reference  to  the  statute 
amended,  which,  under  the  decisions  of  the  state 
courts,  is  sufficient  to  sustain  its  validity. 
Judgment  104  F.  638,  44  C.  C.  A.  93.  affirmed. 
-^Knights  Templars'  &  Masons'  Life  Indemnity 
Co.,  V.  Jarman,  23  S.  Ot  108,  187  U.  S.  197, 

47  L.  Ed.  139. 

The  decisions  of  the  Missouri  supreme 
court  that  a  repeal  of  Rev.  St.  Mo.  1879,  § 
5982,  declaring  that  suicide  shall  be  no  de- 
fense to  a  suit  on  a  policy  of  insurance,  was 
effective  as  to  all  policies  issued  upon  the  as- 
sessment plan  after  the  insurance  company  had 
obtained  its  certificate  of  authority  to  do  busi- 
ness as  an  assessment  insurance  company  un- 
der Laws  Mo.  1887,  p.  199,  by  the  provision 
of  section  10  of  that  act  that  corporations 
doing  business  thereunder  shall  not  be  subject 
to  any  provisions  of  the  general  insurance  law 
of  the  state,  "except  as  herein  distinctly  set 
forth,"  are  binding  on  the  supreme  court  of 
the  United  States.— Id. 

The  construction  by  the  state  courts  of  a 
state  statute  which  penalizes  life  insurance 
companies  for  failure  to  pay  losses,  as  requir- 
ing a  demand  of  payment  notwithstanding  the 
company's  denial  of  liability,  which  demand  can 
be  made,  however,  after  suit,  and  can  be  set 
up  by  an  amended  petition  as  an  original  suit, 
will  be  adopted  by  the  federal  courts. — ^lowa 
Life  Ins.  Co.  v.  Lewis,  23  S.  Ct  126,  187  U. 
S.  336,  47  L.  Ed.  204. 

The  ruling  of  the  highest  court  of  a  state, 
that,  under  the  state  constitution  and  laws, 
property  situated  in  that  state,  the  title  to 
which  is  vested  in  a  nonresident  executor  to 
whom  letters  testamentary  have  been  issued  by 
a  court  of  another  jurisdiction,  may  be  attached 
and  sold  in  an  action  of  debt  against  such  non- 
resident executor,  is  binding  upon  the  supreme 
court  of  the  United  States  on  writ  of  error 'to 
the  state  court  Judgment  64  P.  28,  62  Kan. 
553,  affirmed.— Manley  v.  Park,  .23  S.  Ct  208, 
187  U.  S.  547,  47  L.  Ed.  296. 

A  judgment  of  a  state  court  sustaining  the 
exemption  claimed  by  a  bank,  under  its  char- 
ter,   from   municipal    taxation   on   its   capital 
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stock,  which,  under  the  local  law  of  the  state, 
is  only  res  judicata,  in  respect  to  the  identical 
taxes  litigated  in  the  suit,  can  be  accorded  no 
greater  efficacy  in  the  federal  courts.  Decree 
111  F.  561,  49  C.  C.  A.  455,  reversed.— Union 
&  Planters'  Bank  of  Memphis  v.  City  of  Mem- 
phis, 23  S.  Ct  6(H,  189  U.  S.  71,  47  L.  Ed. 
712. 

A  decision  of  the  highest  state  court  that 
a  conspiracy  to  defraud  is  a  crime  under  the 
laws  of  the  state  concludes  the  Supreme  Court 
of  tile  United  States  on  habeas  corpus  to  in- 
quire into  a  detention  under  a  conviction  for 
that  crime  in  a  court  of  the  state.  Writ  of  er- 
ror. Stote  V.  Howard.  40  S.  E.  71,  129  N.  C. 
584,  dismissed.— Howard  v.  Fleming,  24  8.  Ct 
49,  191  U.  S.  126,  48  U  Ed.  121. 

The  Interpretation  of  a  state  statute  against 
usury  by  a  state  court  as  applicable  to  a  loan 
made  by  a  foreign  building  and  loan  association 
to  a  resident  of  the  state  through  a  local  agent, 
and  as  expressing  the  public  policy  of  the  state, 
which  the  parties  could  not,  by  their  contract, 
contravene,  is  binding  on  the  Supreme  Court  of 
the  United  States  on  a  writ  of  error  to  review 
a  judgment  of  the  state  court  which  is  claimed 
to  have  denied  full  faith  and  credit  to  the  pub- 
lic acts  and  records  of  the  state  where  the  as- 
fiociation  is  domiciled.  Judgment  31  So.  840, 
80  MissL  407.  57  L.  R.  A.  798,  affirmed.— Na- 
tional Mut.  Building  &  Loan  Ass'n  v.  Brahan, 
24  S.  Ct  532.  193  U.  S.  635,  48  L.  Ed.  823. 

A  state  tax,  though  in  form  levied  upon 
land  conveyed  by  the  United  States  to  a  cor- 
poration for  dry  dock  purposes,  with  a  re- 
served right  in  the  grantor  to  the  free  use  of 
the  dry  dock,  and  a  provision  for  forfeiture  in 
case  of  the  continued  unfitness  of  the  dry  dock 
for  use,  or  the  use  of  the  land  for  other  pur- 
poses, will  be  held  to  create  a  lien  upon  the 
company's  interest  alone,  where  the  highest 
state  court  so  regards  the  effect  of  the  tax,  al- 
though it  neglects  to  modify  its  judgment  sus- 
taining the  tax  to  conform  to  its  views.  Judg- 
ment 54  A.  623,  97  Md.  97,  affirmed.— Baltimore 
Shipbuilding  &  Dry  Dock  Co.  v.  City  of  Bal- 
timore, 25  S.  Ct  50,  195  U.  S.  375,  49  U  Ed. 
242. 

The  construction  of  a  state  statute  by  the 
state  court  is  to  be  accepted  by  the  federal 
court  in  determining  whether  the  statute  vio- 
lates the  federal  constitution.— (Kan.)  SmUey  v. 
State  of  Kansas,  25  S.  Ct  289,  196  U.  S.  447, 
49  li.  Ed.  546,  affirming  judgment  State  v. 
Smiley,  69  P.  199,  65  Kan.  240,  67  L.  U.  A. 
908;  (Minn.)  W.  W.  Carpill  Co.  v.  State  of 
MinnesoU,  21  S.  Ct  423,  180  U.  S.  452.  45  L. 
Ed.  619,  affirming  judgment  State  v.  W.  W. 
Cargill  Co.,  79  N.  W.  962,  77  Minn.  223. 

The  decisions  of  the  California  Supreme 
Court  that  the  repeal  by  Act  Cal.  March  23, 
1901^  of  the  authority  conferred  on  county  and 
municipal  legislative  bodies  to  license  for  rev- 
enue abates  a  suit  previously  brought  to  recov- 
er a  license  fee  imposed  under  an  ordinance 
which,  under  the  declBions  of  that  court,  must 
be  deemed  a  revenue  measure,  will  be  followed 
by  the  federal  courts.— Flanigan  v.  Sierra  Coun- 
ty, 25  S.  Ct  314,  196  U.  S.  553,  49  L.  Ed. 
597.  reversing  judgment  122  F.  24,  58  O.  C. 
A.  340;  Wheeler  ▼.  Plumas  County,  25  S.  Ct 
316,  196  U.  S.  562,  49  L.  Ed.  599,  reversing 
judgment  122  F.  1022,  58  C.  C.  A.  683. 

The  validity,  under  the  state  laws,  of  an 
ordinance  adopted  by  a  board  of  county  super- 
riflors,  is  settled,  so  far  as  the  federal  courts 
are  concerned,  by  a  decision  of  the  highest 
court  of  that  state  upholding  a  similar  ordi- 
nance.— Id. 

The  construction  given  by  the  state  courts 
to  Act  Tex.  May  25,  1899,  as  removing  the 
discriminatory  features  of  prior  auti-trust  laws. 


is  conclusive  on  the  federal  Supreme  Court  in 
determining,  on  writ  of  error  to  the  state  court 
whether  such  statute  denies  the  equal  protec- 
tion of  the  laws. — National  Cotton  Oil  Co.  v. 
State  of  Texas,  25  S.  Ct.  379.  197  U.  S.  115, 
49  L.  Ed.  689,  affirming  judgment  (Civ.  App.) 
72  S.  W.  615;  Southern  Cotton  Oil  Co.  v. 
Same,  25  S.  Ct  383,  197  U.  S.  134,  49  L. 
Ed.  696,  affirming  judgment  (Civ.  App.)  72  S. 
W.  1135. 

The  construction  of  a  state  statute  by  the 
highest  court  of  the  state  as  a  legislative  change 
of  the  grade  of  a  street  for  its  full  width  is 
conclusive  on  the  Supreme  Court  of  the  United 
States  in  determining,  on  writ  of  error  to  the 
state  court,  whether  such  statute  impairs  the 
obligation  of  any  contract  right  of  abutting 
owners  to  appropriate  the  street  or  an  exten- 
sion thereof  for  wharfage  purposes.  Decree 
76  P.  347,  45  Or.  1,  affirmed.— Mead  v.  City  of 
Portland,  26  S.  Ct  171.  20O  U.  S.  148,  50  L. 
Ed.  413. 

The  conclusion  of  a  state  court  that  a  tax 
is  uniform,  within  the  meaning  of  the  require- 
ment of  the  state  Constitution,  when  it  is  equal 
upon  all  persons  belonging  to  the  described  class 
on  which  it  is  imposed,  is  not  open  to  review 
upon  writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  the  state  court.  Judg- 
ment, Lacy  V.  Armour  Packing  Co.,  47  S.  B. 
53,  134  N.  C.  567,  affirmed.— Armour  Packing 
Co.  V.  Lacy,  26  S.  Ct  232,  200  U.  S.  226,  50 
L.  Ed.  451. 

A  decision  of  the  Supreme  Court  of  North 
Carolina,  that  the  provision  of  Pub.  Laws  N. 
C.  1903,  c.  247,  imposing  a  tax  on  "every 
meat-packing  house  doing  business  in  this 
state,  does  not  apply  to  the  interstate  business 
of  a  foreign  corporation,  but  only  to  its  local 
business,  such  as  the  sale  within  the  state  of 
products  already  stored  there,  on  orders  receiv- 
ed after  the  products  are  thus  stored,  is  con- 
clusive on  the  federal  Supreme  Court  in  de- 
termining, on  writ  of  error  to  the  state  court, 
whether  the  tax  is  an  interference  with  in- 
terstate commerce. — ^Id. 

Whether  a  repealable  exemption  from  state 
taxation  has  been  in  fact  repealed  by  a  subse- 
quent state  statute  is  a  question  of  state  law, 
upon  which  the  decisions  of  the  highest  courts 
of  the  state,  in  the  absence  of  any  contract 
rights,  are  binding  on  the  federal  courts.  De- 
cree (1905)  135  F.  977,  70  C  O.  A.  287,  re- 
versed.—Wicomico  County  Com'rs  v.  Bancroft 
27  S.  Ct  21,  203  U.  S.  112,  51  L.  Ed.  112. 

.  The  construction  given  by  the  highest  state 
court  to  a  statute  of  that  state  is  conclusive  on 
the  Supreme  Court  of  the  United  States  in  de- 
termining, on  writ  of  error  to  the  state  court, 
whether  such  statute  is  repugnant  to  the  federal 
Constitution.  Judgment,  State  v.  Gatewood 
(1905)  51  S.  B.  53,  138  N.  C.  749,  affirmed.— 
Gatewood  v.  State  of  North  Carolina,  27  S. 
Ct  167,  203  U.  S.  531,  51  L.  Ed.  305. 

The  decision  of  the  highest  court  of  a  state, 
that  a  state  statute  is  repugnant  to  the  Consti- 
tution of  that  state,  is  conclusive  upon  the  Su- 
preme Court  of  the  United  States  in  reviewing 
the  judgment  of  the  state  court.  Judgment 
(Mont  1906)  83  P.  874,  affirmed.— State  of 
Montana  v.  Uice,  27  S.  Ct  281,  204  U.  S.  291, 
51  L.  Ed.  490. 

Rulings  of  the  highest  court  of  the  state  on 
questions  involving  the  powers  of  corporations 
under  the  laws  of  that  state  are  conclusive  on 
the  federal  Supreme  Court,  when  reviewing  the 
judgment  of  the  state  court  Judgment,  South- 
ern Illinois  &  M.  Bridge  Co.  v.  Stone  (1906)  92 
S.  \V.  475,  194  Mo.  175,  affirmed.— Stone  v.. 
Southern  Illinois  &  M.  Bridge  Co.,  27  S.  Ct 
015.  206  U.  S,  267,  51  L.  Ed.  1057. 
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Whether  the  notice  to  a  corporation  to 
produce  books  and  papers  before  a  grand  jury 
IS  broader  than  that  provided  for  by  Act  Vt. 
Oct.  9,  1906,  p.  79,  No.  75,  is  a  question  of  the 
construction  of  the  statute  and  of  the  notice,  oti 
which  the  decision  of  the  stat<»  court  is  final, 
and  not  reviewable  by  the  federal  Supreme 
Court  on  writ  of  error.  Judgment,  In  re  Con- 
solidated Rendering  Co.  (Vt.  1907)  66  A.  790. 
affirmed.— Consolidated  Rendering  Co.  v.  State 
of  Vermont,  28  S.  Ct.  178,  207  U.  S.  541,  52 
L.  Ed.  827,  12  Ann.  Cas.  658. 

A  decision  of  the  highest  state  court  that 
the  Michigan  indeterminate  sentence  act  (Pub. 
Acts  1903,  No.  136),  was  not  repealed  as  to 
those  sentenced  under  it  by  Pub.  Acts  1905, 
No.  184,  will  be  followed  by  the  federal  Su- 
'  preme  Court  on  writ  of  error  to  the  'state  court. 
—Ughbanks  v.  Armstrong,  28  S.  Ct.  372,  208 
U.  S.  481.  52  L.  Ed.  582. 

Decisions  of  the  highest  court  of  the  state 
of  New  York  as  to  the  construction  of  the  char- 
ter of  an  insurance  company  obtained  under  a 
?eneral  law  of  the  state  are  binding  upon  the 
ederal  courts.  Decree  (1907)  Brown  v.  Equi- 
table Life  Assur.  Society  of  United  States,  151 
F.  1,  81  C.  C.  A.  1,  10  Ann.  Cas.  402,  reversed. 
— Equitable  Life  Assur.  Society  of  United 
SUtes  V.  Brown,  29  S.  Ct  404,  213  U.  S.  25, 
53  L.  Ed.  682. 

The  construction  by  the  highest  state  court 
of  a  statute  of  that  state  creating  a  right  of  ac- 
tion for  death  in  favor  of  the  surviving  rela- 
tives of  the  deceased  as  not  extending  to  such 
relatives  as  are  nonresident  aliens  must  be  ac- 
cepted by  the  federal  Supreme  Court  on  a  writ 
of  error  to  the  state  court  Judgment  (1907) 
65  A.  1077,  216  Pa.  402,  116  Am.  St.  Rep.  778, 
affirmed.— Maiorano  v.  Baltimore  &  O.  R.  Co., 
29  S.  Ct  424,  213  U.  S.  268,  53  L.  Ed.  792. 

The  Supreme  Court  of  the  United  States 
will  assume  that  a  refusal  by  a  purchaser  in 
possession  of  personal  property  to  pay  for  it  to 
satisfy  a  mortgage  lien  on  it,  or  release  it,  un« 
less  the  seller  will  execute  another  contract  to 
his  detriment,  which,  if  persisted  in,  both  par- 
ties understand  will  lead  to  an  immediate  tore- 
closure  and  the  ruin  of  the  seller,  amounts  to 
undue  Influence  within  the  meaning  of  a  state 
statute  permitting  a  contract  to  be  set  aside  for 
such  cause.,  until  the  Supreme  Court  of  the  state 
says  otherwise.  Judgment,  Snyder  v.  Stribling 
(1907)  89  P.  222,  18  Okl.  168,  affirmed.— Snyder 
V.  Rosenbaum,  30  S.  Ct  73,  215  U.  S.  261,  54 
L.  Ed.  186. 

The  decision  of  the  highest  court  of  a  state 
upon  the  question  whether  or  not  the  state 
statutes  require  claims  for  damages  because  of 
poor  quality  of  material  for  the  purchase  price 
of  which  a  note  was  given  to  be  set  up  in  an 
action  on  the  note,  so  as  to  be  concluded  by 
the  judgment  is  binding  on  the  federal  courts. 
Judgment,  Kirven  v.  Virginia-Carolina  Chemi- 
cal Co.  (1907)  58  S.  B.  424,  77  S.  C.  493,  af- 
firmed.—Virginia-Carolina  CJhemical  (3o.  v.  Kir- 
ven, 30  S.  Ct  78,  215  U.  S.  252,  54  L.  Ed.  179. 

The  construction  by  the  highest  state  court 
of  the  tax  imposed  by  Act  Ky.  March  28,  1906 
(Acts  1906,  p.  549),  upon  persons  engaged  in 
compounding,  rectifying,  adulterating,  or  blend- 
ing distilled  spirits,  as  being  a  license  or  occu- 
pation tax,  and  not  a  property  tax,  will  be  fol- 
lowed bv  the  federal  Supreme  Court— (1910) 
Brown-f  orman  Co.  v.  Commonwealth  of  Ken- 
tucky, 30  S.  Ct.  578,  217  U.  S.  563,  54  L.  Ed. 
883,  affirming  judgment  Brown-Foreman  Co.  v. 
Commonwealth  of  Kentucky  (1907)  101  S.  W 
321,  125  Ky.  402. 

The  construction  given  by  a  state  court 
to  the  immunity  of  railway  companies  from 
taxation,  granted  by  the  state  Constitution  as 
extending  to  a  special  tax  in  aid  of  another 
railway  company,  is  conclusive  on  the  federal 
Supreme  Court  in  determining,  on  writ  of  error 


to  the  state  conit,  whether  such  constitationa] 
provision  impairs  contract  obligations.— <1910) 
Arkansas  Southern  Ry.  Co.  v.  Louisiana  ft  A. 
Ry.  Co..  31  S.  Ct  66,  218  U.  S.  431,  54  L.  Ed. 
lOdl,  affirming  decree  Louisiana  &  A.  Ry.  Co. 
V.  Shaw  (190$  46  So.  994,  121  La.  997. 

The  construction  placed  by  the  highest 
court  of  the  state  upon  Laws  N.  Y.  190f<,  c 
429,  enacted  to  safeguard  natural  mineral 
springs  against  waste  and  impairment,  must  be 
accepted  by  the  federal  courts  in  determining 
the  validity  of  such  statute  under  the  federal 
Constitution.--(1911)  Lindsley  ▼.  Natural  Car- 
bonic Gas  Co.,  31  S.  Ct  3St  220  U.  S.  61,  55 
U  Ed.  369,  Ann.  Os.  1912C,  160,  affirming 
decr^  (C.  C.  1909)  170  F.  1023. 

The  federal  Supreme  Court  on  writ  of  er* 
ror  to  a  state  court  will  accept  that  court*8  con- 
struction of  a  state  statute  giving  a  lien  on  ves- 
sels for  injuries  committed  by  them  to  pentons 
or  property,  as  including  injuries  to  a  bridge, 
caused  by  a  foreign  vessel  engaged  in  interstaoe 
commerce.— (1911)  Martin  v.  West.  32  S.  Ct. 
42,  222  U.  S.  191,  56  L.  Ed.  159,  36  L.  R.  A. 
(N.  S.)  592,  affirming  judgment  (1908)  West  t. 
Martin,  97  P.  1102,  51  Wash.  85,  21  L.  R.  A. 
(N.  S.)  324. 

Federal  courts  must  follow  the  adjudica- 
tions of  the  courts  of  a  state  upon  the  question 
as  to  whether  a  particular  law  of  that  state 
has  been  passed  in  such  a  manner  as  to  become 
a  valid  law  under  the  state  Constitution.— 
Peters  v.  Gilchrist  32  S.  Ct  122,  222  U.  & 
483,  56  L.  Ed.  278. 

An  independent  judgment  upon  the  qaes- 
tion  of  the  validity  of  a  grant  of  lands  by  a 
state  statute  which  the  highest  court  of  the 
state  has  held  invalid  because  the  title  of  tha 
act,  as  shown  in  the  legislative  journals,  differ- 
ing in  this  respect  from  the  published  session 
laws,  was  not  broad  enough  to  include  auch 
grant,  cannot  be  exercised  by  the  federal  courts, 

Tn  the  theory  that  such  decision  was  render- 
after  rights  under  such  grant  had  arwen, 
where  the  state  court,  long  before  the  statute 
was  passed,  had  laid  down  the  rule  that  if  the 
legislative  journals  should  show  that  a  law  had 
not  been  validly  enacted,  this  fact  would  b% 
fatal.— Id. 

Construction  given  by  Supreme  Court  of 
Minnesota  to  Rev.  Laws  Minn.  1905,  f(  794- 
1038,  taxing  nonresident  express  companies,  as 
to  what  is  included  in  gross  receipts  wipers 
transportation  is  wholly  within  state,  is  bind- 
ing on  federal  Supreme  Court— (1912)  United 
States  Express  Co.  v.  State  of  Minnesota,  32 
S.  Ct  211.  223  U.  S.  335,  56  L.  Ed.  459,  af- 
firming judgment  (1911)  State  v.  United  Sutes 
Express  Co.,  131  N.  W.  489,  114  Minn.  346. 

Ruling  of  highest  Court  of  the  state  that, 
under  its  Constitution,  it  had  authority  to  ren- 
der judgment  of  ouster  in  civil  quo  warranto 
proceedings  against  foreign  coriforations  hold- 
ing licenses  in  said  state,  is  conclusive  on  writ 
of  error  in  Supreme  Court.— (1912)  Standard 
Oil  Co.  of  Indiana  v.  State  of  Missouri  ex  inf. 
Hadley,  32  S.  Ct.  406,  224  U.  S.  270,  56  U  Ed. 
760.  Ann.  Cas.  1913D,  936,  affirming  judgment 
(1908)  State  ex  inf.  Hadley  ▼.  Standard  Oil 
Co.,  116  S.  W.  902,  218  Mo.  1. 

The  construction  given  by  the  highest  stat» 
court  to  a  municipal  ordinance  preventing  tha 
sale  o£  loaves  of  bread  short  in  weight  is  bind- 
ing on  the  federal  Supreme  Court  when  deter- 
mining, on  writ  of  error  to  a  state  court  tha 
validity  of  the  ordinance  under  the  due  pro- 
cess of  law  clause  of  the  federal  Constitution. 
— Schmidinger'v.  City  of  Chicago,  33  8.  Ct 
182,  226  U.  S.  578,  57  L.  Ed.  364,  Ann.  Cas. 
1914B,  284,  affirming  judgments  City  of  Chi- 
cago V.  Schmidinger,  90  N.  E.  369,  243  IlL 
167  and  92  N.  E.  244,  245  111.  317. 

A  decision  of  the  highest  state  court  that 
railway  rates  are  unreasonable  aa  againat  a 
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f  iven  locality  comes  witbin  Laws  Or.  1907,  p. 
07,  empowering  the  railroad  to  remedy  a  dis- 
crimination in  rates,  is  binding  on  the  federal 
Supreme  Court  on  writ  of  error.— Portland  Ity., 
Ltight  &  Power  Co.  v.  Railroad  Commission  of 
Oregon,  38  S.  Ct.  820,  229  U.  S.  397.  57  li. 
Ed.  1248,  affirming  judgment  105  P.  709,  56 
Or.  468;  Id.,  33  S.  Ct.  827,  229  U.  S.  414,  57 
Li.  Ed.  1259. 

Tile  question  whether  certain  ordinances  are 
within  the  power  conferred  by  the  Legislature 
on  municipalities  is  a  question  of  state  law,  the 
decision  of  which  by  the  highest  court  is  con- 
clusive on  the  federal  Supreme  Court— Atlan- 
tic Coast  Line  R.  Co.  v.  City  of  Goldsboro,  34 
S.  Ct.  364,  232  U.  S.  548,  58  L.  Ed.  721,  affirm- 
ing decree  71  S.  E.  514,  155  N.  C.  356. 

The  federal  Supreme  Court  will  follow  the 
ruling  of  the  Supreme  Court  of  New  Mexico 
that  the  town  of  Las  Vegas  to  whidi  a  grapt 
was  confirmed  by  Act  Cong.  June  21,  1860, 
was  not  properly  impleaded  or  served  under 
the  designation  "unknown  claimants*'  of  ad- 
Terse  interest,  in  a  suit  to  quiet  title  to  land 
within  the  boundaries  of  the  grant  under  Comp. 
Laws  N.  M.  1897,  IS  4010,  4011,  providing  that 
imrties  defendant  shall  be  designated  by  their 
names  as  near  as  they  can  be  ascertained. — 
Priest  ▼.  Board  of  Trustees  of  Town  of  Las 
Vegas,  34  S.  CC.  443.  232  U.  S.  604,  58  L.  Ed. 
751,  affirming  judgment  120  P,  894,  16  N.  M. 
682. 

Judgment  of  a  federal  District  Court  based 
on  the  statute  creating  a  cause  of  action,  which 
oUierwise  would  not  exist,  will  be  reversed  on 
writ  of  error,  where,  since  the  trial,  the  statute 
has  been  held  unconstitutional  by  the  highest 
state  court. — Metzger  Motor  Car  Co.  v.  Par- 
rott,  34  S.  Ct  575.  233  U.  S.  36.  58  L.  Ed.  837. 

Determination  of  a  state  court  that  a  state 
railroad  commission  was  authorized  to  make  the 
order  under  review  is  conclusive  in  the  federal 
Supreme  Court  on  writ  of  error  to  the  state 
court.— Chicago,  M.  &  St.  P.  Ry.  Co.  v.  State 
of  Iowa,  34  S.  Ct.  592,  233  U.  S.  334,  58  L. 
£d.  988,  affirming  judgment  State  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  130  N.  W.  802,  152  Iowa, 
317. 

Whether  an  assessment  of  benefits  from  the 
widening  of  a  street  could  have  been  levied  if 
the  land  had  not  been  sold  is  a  question  on 
which  the  decision  of  the  state  court  will  be 
followed  by  the  federal  Supreme  Court.— 'Wil- 
loughby  V.  City  of  Chicago.  35  S.  Ct  23,  235 
V.  S.  45,  59  L.  Bd.  123,  dismissing  writ  of 
error  City  of  Chicago  v.  Willoughby,  94  N.  E. 
513.  249  111.  249. 

Decision  of  highest  state  court  that  city  or- 
dinance is  within  the  powers  conferred  by  the 
Legislature  is  conclusive  on  the  federal  Su- 
preme Court.— Reinman  v.  City  of  Little  Rock. 
35  S.  Ct  511,  237  U.  S.  171,  59  L.  Ed.  900. 
affirming  judgment  City  of  Little  Rock  v.  Rein- 
man,  155  S.  W.  105.  107  Ark.  174. 

Federal  Supreme  Court  will  not  disturb 
decision  of  the  highest  New  York  court  that 
contract  exemption  from  tax  conferred  by  Laws 
N.  Y.  1894,  c.  752,  $  35.  Laws  N.  Y.  1896.  c, 
729,  i  4,  and  Laws  N.  Y.  1900/  c.  616.  j  4, 
on  any  firm  or  corporation  operatmg  New  York 
city  subway  as  to  their  interest  therein  and  as 
to  equipment,  does  not  exempt  corporation 
operating  the  subway  from  a  tax  measured  by 
its  capital  stock  and  gross  earnings  under  Tax 
I-aw  N.  Y.  H  182,  184.— People  of  State  of 
New  York  ex  rel.  Interborough  Rapid  Transit 
Co.  v.  Sohmer.  35  S.  Ct.  549,  237  U.  S.  276. 
59  L.  Ed.  951,  affirming  orders  135  N.  Y.  S. 
1135.  151  App.  Div.  911  and  100  N.  E.  813, 
207  N.  Y.  270. 

Settled  construction  by  state  court  of  Const. 
Cal.  art.  6,  ||  6.  8,  as  to  sessions  of  said  court. 


and  the  power  of  the  Judges  of  one  county  in 
another  county,  will  be  accepted  as  correct,  not- 
withstanding subsequent  amendment  of  Novem- 
ber 8.  1910.  relating  to  such  sessions.— Collins 
V.  Johnston,  35  S.  Ct.  649,  237  U.  S.  502,  59  L. 
Ed.  1071. 

The  construction  given  by  the  highest  state 
court  of  St  WIb.  1911.  |  1862,  empowering  mu- 
nicipalities to  {^rant  use  of  streets  to  street 
railway  companies  on  terms,  as  not  authorizing 
the  contract  preventing  future  exercise  of  au- 
thority by  the  state  to  fix  rates,  will  be  fol- 
lowed.—Milwaukee  Electric  Ry.  &  Light  Co. 
V.  Railroad  Commission  of  Wisconsin.  35  S. 
Ct  820.  238  U.  S.  174,  59  L.  Ed.  1254.  af- 
firming judgment  142  N.  W.  491,  153  Wis.  592, 
Ann.  Cas.  1915A,  911. 

The  correctness  of  a  state  court's  construc- 
tion of  a  state  statute  is  a  question  of  local 
law.  which  the  federal  Supreme  Court  cannot 
review,  when  determining  validity  of  such  stat- 
ute under  the  federal  Constitution.— Price  ▼. 
People  of  State  of  Illinois.  35  S.  Ct  892.  238 
U.  S.  446.  59  L.  Ed.  1400,  affirming!  judgment 
People  V.  Price,  101  N.  E.  196,  257  111.  587, 
Ann.  Cas.  1914A,  1154. 

Conclusion  of  highest  state  court  that  Laws 
Wash.  1911,  c.  74.  took  away  any  right  under 
Rem.  &  Hal.  Code.  S|  183.  194,  to  maintain  an 
action  for  wrongful  death  of  an  employ6,  must 
be  accepted  by  the  federal  courts.— Northern 
Pac.  Ry.  Co.  v.  Meese,  36  S.  Ct  223,  239  U. 
S.  614,  60  L.  Ed.  467,  reversing  judgment  (C. 
C.)  Meese  v.  Northern  Fac  Ry.  Co.,  211  F.  254, 
127  C.  C.  A.  622. 

Federal  Supreme  Court,  cm  writ  of  error 
to  state  court  to  review  judgment  dismissing 
writ  of  prohibition,  will  follow  rulings  of  state 
court  as  to  asserted  invalidity  of  condemnation 
laws  under  state  Constitution,  and  errors  in 
proceedings  under  those  laws.— Mt  Vernon- 
Woodberry  Cotton  Duck  Co.  v.  Alabama  Inter- 
state Power  Co.,  36  S.  Ct.  234,  240  U.  S.  30, 
60  L.  Ed.  507,  affirming  judgment  Alabama  In- 
terstate Power  Co.  v.  Mt.  Vernon-Woodberry 
Cotton  Puck  Co.,  65  So.  287,  186  Ala.  622. 

A  ruling  of  a  state  court  that  the  "next  of 
kin"  under  Act  April  22,  1908,  as  amended  by 
Act  April  5,  1910,  are  the  legitimate  chUdren 
of  the  same  mother,  who  is  dead,  negatives  any 
right  to  trace  the  parentaj^e  to  the  father.— Sea- 
board Air  Line  Ry.  v.  Kenney.  36  S.  Ct  458, 
240  U.  S.  489.  60  L.  Ed.  762,  affirming  judg- 
ment Kenney  v.  Seaboard  Air  Line  R.  Co.,  & 
S.  B.  968,  167  N.  C.  14. 

Federal  Supreme  Court  will  accept  ruling 
of  highest  state  court  under  state  statute  that 
a  proceeding  authorized  by  3  Lord's  Or.  Laws, 
tit  43,  c.  6  (Laws  1913,  cc.  82,  86,  97).  to  de- 
termine irrigation  rights,  is,  while  before  state 
board,  administrative  and  not  judicial.— Pacific 
Live  Stock  Co.  v.  Lewis.  36  S.  Ct.  637.  241  U. 
S.  440,  60  L.  Ed.  1084,  affirming  decree  (D.  0.) 
217  F.  95. 


^—  Bvles  «f  property. 

See  13  Cent.  Dig.  Courts.  85  958,  969. 

Const,  art.  4.  fi  1,  and  Rev.  St  S  905,  pro- 
viding that  the  judgments  of  the  courts  of  any 
state  are  to  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United  States 
as  they  have  by  law  or  usage  in  the  state 
in  which  they  were  rendered,  does  n6t  preclude 
the  United  States  supreme  court  from  inquiring, 
in  determining  its  jurisdiction  of  an  action 
brought  upon  a  judgment  of  a  state  court, 
whether  the  cause  of  action  upon  which  the 
judgment  was  rendered  was  such  that  this  court 
would  have  had  original  jurisdiction  df  it-— 
State  of  Wisconsin  v.  Pelican  Ins.  Co.  of  New 
Orleans.  127  U.  S.  265,  8  S.  Ct  1370,  32  L.  Ed. 
239. 
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State  decisions  establishing  a  rule  of  prop- 
erty will  be  followed  by  the  supreme  court  of 
the  United  States,  w^hen  called  upon  to  in- 
terpret the  state  law,  if  it  is  possible  to  do  so. 
Judgment  52  P.  233,  532.  18  Wash.  5U,  af- 
firmed.—Warburton  V.  White,  20  S.  Ct.  404.  176 
U.  S.  484,  44  L.  Ed.  555. 

The  conclusion  of  the  highest  court  of  a 
state  as  to  sale  and  record  of  title  of  real  es- 
tate, and  the  nature  of  the  rights  of  a  mort- 
gagee creditor,  are  part  of  the  local  law  to  be 
accepted  by  the  supreme  court  of  the  United 
States.  Decree,'  Lacassagne  v.  Abraham,  25 
So.  441,  51  La.  Ann.  840,  affirmed.— H.  Abra- 
ham &  Son  v.  Casey,  21  S.  Ct  88,  179  U.  S. 
210,  45  L.  Ed.  156. 

The  policy  of  the  law  in  Illinois  not  to 
permit  the  owner  of  personal  property  to  sell 
it  and  still  continue  in  possession,  so  as  to  ex- 
empt it  from  seizure  or  attachment  at  the  suit 
of  creditors  of  the  vendor,  will  be  followed  by 
the  courts  of  the  United  States  in  a  case  in 
which  the  validity  of  a  sale  of  such  property  in 
that  state  as  against  attachment  creditors  is 
in  question.  Judgment  88  F.  446,  81  C.  C.  A. 
582,  affirmed.— Dooley  v.  Pease,  21  S.  Ct.  329, 
180  U.  S.  126,  45  L.  Ed.  457. 

Decisions  of  the  courts  of  a  state  respecting 
the  title  acquired  by  individual  Indians  under 
the  treaty  of  September  24,  1819.  with  the 
Chippewa  Nation,  to  the  lands* therein  reserved 
for  their  use,  will  not  be  disturbed  by  the 
Supreme  Court  of  the  United  States,  where  they 
have  become  a  rule  of  property,  and  do  not 
clearly  involve  a  misinterpretation  of  the  words 
of  the  treaty.— Judgment  (1904)  99  N.  W.  14, 
136  Mich.  288,  affirmed.— Francis  v.  Francis,  27 
S.  Ct.  129,  203  U.  S.  233,  51  L.  Ed.  165. 

The  construction  given  by  the  highest  couit 
of  a  state  to  a  conveyance  of  mining  property, 
as  not  including  the  portion  of  a  vein  beneath 
the   surface   and   within   the   converging   lines, 

f)roduced,  of  the  grantor's  location,  will  be  fol- 
owed  by  the  federal  Supreme  Court,  on  writ  of 
error  to  the  state  court.  Decree,  Central  Eure- 
ka Min.  Co.  V.  East  Central  Eureka  Min.  Co. 
(1905)  79  P.  834,  146  Cal.  147,  affirmed.- East 
Central  Eureka  Min.  Co.  v.  Central  Eureka 
Min.  Co.,  27  S.  Ct.  258,  204  U.  S.  266,  51  L. 
Ed.  476. 

A  decision  of  the  highest  state  court  that 
the  grantor  in  a  deed  conveying  the  coal  un- 
der a  tract  of  land,  with  the  right  to  enter  upon 
and  under  said  land,  and  to  mine,  excavate,  and 
remove  all  of  the  coal,  cannot  maintain  an  ac- 
tion for  damages  in  tort,  founded  upon  the  fail- 
ure of  the  grantee  or  his  successors  to  leave  suf- 
ficient support  to  the  overlying  or  surface  land, 
is  not  binding  upon  the  feaeral  courts  in  a  sim- 
ilar action  based  on  almost  identical  facts  and 
circumstances,  the  granting  clause  of  the  two 
deeds  being  in  fact  identical,  where  such  deci- 
sion was  handed  down  after  the  deed  upon 
which  the  defendant  relies  was  executed,  and 
after  the  injury  complained  of  was  sustained, 
and  the  action  begun,  and  where  the  point  de- 
cided had  not  been  previously  adjudged  by  the 
State  Supreme  Court. — Kuhn  v.  Fairmont  Coal 
Co.,  30  S.  Ct  140.  215  U.  S.  349,  M  L.  Ed.  228. 

Federal  court  held  to  have  improperly  re- 
fused to  follow  decision  of  state  court,  that 
the  sons  of  testator  took  not  merely  a  life 
estate,  but  a  fee  subject  to  be  defeated  only  by 
their  death  without  lineal  descendants  under 
their  father's  will.— (1912)  Messinger  v.  Ander- 
son, 32  S.  Ct  739,  225  U.  S.  436,  56  L.  Ed. 
1152,  reversing  judgment  (1909)  171  F.  785,  96 
C.  C.  A.  445. 

Decisions  of  state  courts  that  oil  lease  pass- 
es to  lessee  a  freehold  interest  taxable  as  real 
property,  and  that  a  clause  giving  option  to  sur- 
render is  valid,  does  not  create  a  tenancy  at 
will,  nor  make  the  lease  void  for  want  of  mu- 
tuality, are  rules  of  property  to  be  followed 
by  the  federal  courts.— Guffey  ▼.  Smith,  35  S, 


Ct.  526,  237  U.  S.  101,  59  L.  Ed.  856;  Id.. 
35  S.  Ct.  532,  237  U.  S.  120,  59  L.  Ed.  866. 
Reversing  decree  Smith  v.  Guffey,  202  F.  106, 
120  C.  C.  A.  436. 

^=:»368.  —  Inoonsistent  dedcioBa. 

See  13  Cent  Dig.  Courts,  fi  951. 

While  the  courts  of  the  United  States  ac- 
cept and  apply  the  construction  of  a  state  con- 
stitution or  of  a  local  statute  by  tha  state 
courts,  rights  accruing  under  one  construction 
will  not  be  lost  by  merely  a  change  of  opinion 
in  the  state  court ;  and  the  federal  courts,  al- 
though leaning  to  an  agreement  with  the  state 
court  must 'determine  the  question  upon  their 
own  independent  judgment— Anderson  ▼.  Santa 
Anna  Tp.,  116  U.  S.  356,  6  S.  Ct  413,  29  L. 
Ed.  633;  Confarr  v.  Same,  116  U.  8.  366,  6 
S.  Ct  418,  29  L.  Ed.  636. 

The  Illinois  supreme  court  having  at  one 
time  held  that  the  terms  "towns"  and  "vil- 
lages" are  used  syno»nymously,  in  the  lawa  of 
Illinois,  but  having  afterwards,  in  a  suit  re- 
lating to  certain  bonds,  construed  the  word  "vil- 
lage'^ in  the  Illinois  act  of  February  24,  1869. 
S  10,  amendatory  of  the  charter  of  the  Illinois 
Southeastern  Railway  Company,  authorizing 
any  "village"  to  make  subscriptions  in  aid  of 
such  railroad  as  excluding  "towns,"  held,  that 
neither  decision  was  binding  upon  the  federal 
supreme  court  in  a  suit  upon  bonds  issued 
prior  to  either  decision,  and  which  were  the 
same  bonds  in  controversy  in  the  latter  suit- 
Town  of  Enfield  v.  Jordan,  119  U.  S.  680,  7 
S.  Ct.  358,  30  L.  Ed.  623. 

In  1871,  the  supreme  court  of  Ohio  declar- 
ed constitutional  Act  Ohio  May  4,  1869,  which 
authorized  the  city  of  Cincinnati  to  construct 
and  equip  a  continuous  line  of  railroad.  Laws 
Ohio  1880,  p.  157,  authorized  a  designated 
township,  a  quasi  corporation,  to  construct 
through  its  territory  a  few  miles  of  railroad 
forming  part  of  a  line  intended  to  be  ultimate- 
ly owned  and  operated  by  private  capital.  An 
adjudication  by  the  supreme  court  of  Ohio, 
made  after  the  purchase  of  the  bonds  in  ques- 
tion, declared  the  act  of  1880  unconstitutional. 
Held  not  to  prevent  the  federal  courts,  in  an 
action  brought  therein  for  the  enforcement  of 
the  bonds,  from  exercising  their  independent 
judgment  in  the  matter,  in  view  of  the  unset- 
tled character  of  the  decisions  of  the  supreme 
court  of  Ohio  on  this  question.— Pleasant  Tp. 
v.  iEtna  Life  Ins.  Co.,  138  U.  S.  67,  U  S.  Ct 
215,  34  L.  Ed.  864. 

Bonds  issued  hf  a  township  under  author- 
ity of  acts  passed  m  1882  and  1885  were  pur- 
chased by  plaintiff  in  1886,  in  reliance  upon 
their  validity;  such  bonds  being  then  treated 
as  valid.  In  1888  the  state  supreme  court, 
by  a  majority  of  two  to  one,  held  the  bonds  to 
be  invalid.  In  1889  the  same  court  affirmed  the 
constitutionality,  of  an  act  declaring  bonds  pre- 
viously issued  by  a  township  to  be  valid,— a  de- 
cision apparently  in  conflict  with  the  previous 
one.  Held,  that  the  supreme  court  would  not 
be  bound  by  the  decision  rendered  in  1888  by 
the  state  supreme  court— Folsom  v.  Township 
Ninety-Six,  Abbeville  County,  159  U.  S.  611«  16 
S.  Ct  174,  40  L.  Ed.  27a 

The  laws  of  a  state,  which  the  conrts  of 
the  United  States  are  required  by  Bev.  St.  | 
721,  to  follow  as  rules  of  decision  in  trials  at 
common  law,  are  to  be  determined  by  the  latest 
settled  adjudications  oi  the  highest  court  of 
the  state,  rather  than  by  earlier  ones,  where 
there  is  any  inconsistency  between  them  (unless 
rights  acquired  on  the  faith  of  the  former  de- 
cisions are  involved),  and  in  case  a  construc- 
tion has  been  placed  on  a  state  law,  or  con- 
stitutional provision,  by  its  highest  court  dif- 
ferent from  that  previously  given  it  by  a  federal 
court,  though  the  latter  may  have  followed  a 
former  state   decision,    the   supreme   court,    in 

i>as8ing  upon  the  case  in  review,  will  apply  the 
aw  as  determined  by  the  subsequent  holdinc 
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ot  the  state  court.  Jadgment  81  F.  742,  26 
C.  C.  A.  589,  reversed.— Wade  v.  Travis  Ck)uiity, 
Tex.,  19  S.  Ct.  715,  174  U.  S.  499,  43  L.  Ed. 
1060. 

The  federal  courts,  in  determining  contract 
rights  as  affected  bjr  a  state  constitution,  will 
enforce  the  contract  in  accordance  with  the  con- 
stitution of  the  state  as  interpreted  at  the  time 
the  contract  was  made  by  the  highest  court  of 
the  state,  without  regard  to  a  contrary  inter- 
pretation made  by  such  court  after  the  contract 
was  made.  Judgment  (C.  C.)  91  F.  3T,  reversed. 
— Loeb  V.  Trustees  of  Columbia  Tp.,  21  S.  Ct. 
174,  179  U.  S.  472,  45  L.  Ed.  280. 

^=»369.  — -  Deoialons  imp»irias  obllca« 
tloBL  of  oontraots. 

Whether  or  not  a  state  statute  creates  a 
valid  contract  is  a  question  upon  which  the 
supreme  court  is  not  Dound  by  the  decision  of , 
the  supreme  court  of  the  state,  in  a  suit  in 
which  such  contract  is  claimed,  and  the  ques- 
tion of  the  impairment  of  its  obligation  by  sub- 
sequent legislation  is  involved.  Judgment  19 
S.  B.  114,  90  Va.  597,  reversed.— McCullough 
Y.  Commonwealth  of  Virginia,  19  S.  Ct.  134, 
172  U.  S.  102,  43  U  Ed.. 382. 

In  determining  whether  a,  contract  exists 
between  a  corporation  and  a  state  protected 
from  impairments  by  the  United  States  consti- 
tution, tne  United  States  supreme  court  forms 
an  independent  judgment  in  each  case,  unaffect- 
ed by  the  decision  of  the  state  courts  in  other 
like  cases.— Citizens*  Sav.  Bank  v.  City  of 
Owensboro,  19  S.  Ct.  530,  571,  173  U.  S.  636, 
43  L.  Ed.  840. 

The  rule  that,  in  considering  whether  a 
state  law  impairs  the  obligation  of  a  contract, 
state  decisions  construing  its  laws  in  determin- 
ing ^he  existence  of  the  contract,  etc.,  are  not 
binding  on  the  federal  courts,  does  not  apply 
when  a  prior  state  judgment  is  set  up  as  res 
judicata.  Decree  (C.  C.)  Bank  of  Kentucky  v. 
Stone,  88  F.  383,  affirmed.— Stone  v.  Bank  of 
Kentucky,  19  S.  Ct.  881,  174  U.  S.  408,  799, 
43  L.  Ed.  1187. 

Although  it  is  the  duty  of  the  United 
States  supreme  court  to -exercise  an  independ- 
ent judgment  as  to  the  nature  and  scope  of  a 
contract,  when  its  jurisdiction  is  invoked  be- 
cause of  the  asserted  impa,irment  of  contract 
rights  arising  from  the  effect  given  to  subse- 
quent legislation,  nevertheless,  -  when  the  con- 
tract alleged  to  have  been  impaired  arises  from 
a  state  statute,  the  federal  court,  for  the  sake 
of  harmony  and  to  avoid  confusion,  will  lean  to- 
wards an  agreement  of  views  with  the  state 
courts,  if  the  question  seems  balanced  with 
doubt.  Judgment,  State  ex  rel.  Wilder  v.  Board 
of  Liquidation  of  City  Debt,  26.  So.  679,  51 
Ia.  Aim.  1849,  affirmed.— Board  of  Liquidation 
of  City  Debt  of  New  Orleans  v.  State  of  Louisi- 
ana, 21  S.  Ct.  263,  179  U.  S.  622,  45  L.  Ed. 
347. 

Federal  courts,  in  determining  the  validity, 
in  the  hands  of  bona  fide  purchasers,  of  coun- 
ty bonds  issued  in  ayl  of  railroad  construction 
under  the  authority  of  Code  N.  C.  §§  1996- 
1999,  are  not  bound  by  the  construction  given 
such  statute  by  a  decision  of  the  highest  state 
court  subsequent  to  such  purchase,  but  will  ex- 
ercise an  independent  judgment  as  to  its  mean- 
ing. Decree,  Board  of  Com'rs  of  Stanly  Coun- 
ty v.  Coler,  113  F.  705,  51  C.  C.  A.  379,  re- 
versing 96  F.  284,  37  C.  C.  A.  484,  affirmed. 
—Board  of  Com*rs  of  Stanly  County  v.  W.  N. 
Coler  &  Co.,  23  S.  Ct.  811.  190  U.  S.  437,  47 
L.  Ed.  1126. 

An  independent  judgment  as  to  the  con- 
stitutionality, under  a  state  Constitution,  of  a 
mechanic's  uen  l^w,  may  be  exercised  by  a  fed- 
eral court,  notwithstanding  decisions  of  the 
state  courts,  rendered  before  the  commencement 
of  the  suit  in  the  federal  court,  but  not  until 


'  after  the  rights  of  the  parties  had  been  fixed  by 
their  contracts,  declaring  such  law  to  be  re- 
pugnant to  the  state  Constitution.  Decree  116 
F.  793,  54  C.  C.  A.  165,  affirmed.— Great  South- 
ern Fire  Proof  Hotel  Co.  v.  Jones,  24  S.  Ct. 
576,  193  U.  S.  532,  48  L,  Ed.  778. 

The  decision  of  the  highest  state  court  that 
a  state  statute  which  is  claimed  to  create  a  con- 
tract is  valid  will  be  followed  by  the  Supreme 
Court  of  the  United  States  in  determining 
whether  any  contract  obligations  have  been  im- 
paired by  subsequent  legislation.  Decree,  vDe- 
troit,  G.  H.  &  M.  Ry.  Co.  v.  Powers  (C.  C.) 
138  F.  264,  affirmed.— Powers  v.  Detroit,  G. 
H.  &  M.  Ry.  Co.,  26  S.  Ct.  556,  201  U.  S. 
543,  50  L.  Ed.  860. 

^s»370.  —  Deolriloiu  «f  United  States 
oovrts  previoiui  to  deoision.  of 
question,  by  state  oonrt. 

See  13  Cent  Dig.  Courts,  59  953,  963Vi. 

The  federal  courts,  in  the  exercise  of  their 
co-ordinate  jurisdiction  in  the  administration 
of  state  laws,  will  ordinarily  defer  to  and  follow 
state  decisions  construing  state  statutes,  but 
where  the  rule  is  not  so  settled  they  will  ex- 
ercise an  indej>endent  judgment.  Thus,  where, 
after  a  decision  by  the  United  States  circuit 
court,  the  state  court  renders  a  contrary  de- 
cision in  another  case  growing  out  of  the  identi- 
cal transactions,  the  supreme  court,  in  review- 
ing the  judgment  of  the  circuit  court,  will  not 
be  bound  by  the  ruling  of  the  state  court,  but 
will  examine  the  question  for  itself.— Burgess 
V.  Selieman,  107  U.  S.  20,  2  S.  Ct.  10,  27  L. 
Ed.  359. 

The  provision  of  the  Illinois  constitution  of 
1870  forbidding  any  municipality  to  subscribe 
to  the  stock  of,  or  to  make  a  donation  in  aid 
of,  any  private  corporation,  except  in  the  case 
of  "subscriptions"  previously  voted  under  ex- 
isting laws,  having  been  construed  by  several 
decisions  of  the  Illinois  supreme  court  as  in- 
cluding, under  the  word  "subscriptions"  in  the 
exceptmg  clause,  'donations,"  held,  that  the 
federal  supreme  court  would  follow  such  deci- 
sions, although  it  had  previously  construed  the 
S revision  differently.— Town  of  Enfield  v.  Jor- 
an,  119  U.  S.  680,  7  S.  Ct.  358,  30  L.  Ed.  523. 

When,  pending  an  appeal  from  a  territorial 
court  to  the  United  States  supreme  court  up- 
on a  question  of  local  law,  the  territory  is  ad- 
mitted as  a  state,  and  the  state  supreme  court 
thereof,  in  another  case,  reaches  an  opposite 
conclusion  upon  the  same  question,  the  latter 
decision  will  be  followed  by  the  supreme  court 
of  the  United  States.— Stutsman  County  v. 
Wallace,  142  U.  S.  293, 12  S.  Ct  227,  35  L.  Ed. 
1018. 

A  judgment  of  a  territorial  court  on  a 
question  or  practice  should  not  be  reversed  b^ 
the  supreme  court  of  the  United  States  because 
of  the  decision  of  the  state  courts  in  subsequent 
cases  while  the  former  cases  are  pending  on 
appeal  in  the  supreme  court,  the  territory  hav- 
ing been  in  the  mean  time  admitted  to  the  Un- 
ion.—Ankeny  V.  Clark,  148  U.  S.  345,  13  S." 
Ct.  617,  37  L.  Ed.  475,  affirming  judgment  20 
P.  583,  1  Wash.  St  549. 

^=:>371.  Enfolroenient    of    risMs    nnder 
state  statutes. 

See  U  Cent  Dig.  Courts,  55  907,  972-976. 

Cobbey,  Consol.  St  Neb.  1891,  p.  1003,  f 
237,  gives  a  creditor  the  right  of  attachment 
against  the  property  of  a  debtor  for  a  claim 
before  it  is  due  when  the  debtor  intends  fraud. 
Held,  that  a  federal  circuit  court,  under  Rev, 
St  §  915,  has  jurisdiction  to  determine  whether 
a  plaintiff  is  entitled  to  an  attachment  on  such 
a  claim. — Schunk  v.  Moline,  Milburn  &  Stoddard 
(^o.,  147  U.  S.  500,  13  S.  Ct.  416,  37  L.  Ed. 
255. 
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The  validity  and  effect  of  a  gnaranty  of  a 
note  made  in  Alabama  is  governed  by  the  stat- 
ute of  frauds  of  that  state  when  sued  on  in  the 
federal  courts;  for  that  statute  is  such  a  law 
of  the  state  as  has  been  declared  to  be  a  rule 
of  decision  in  the  courts  of  the  United  States 
by  the  judiciary  act  of  1789.  Rev.  St.  §  721. 
— Moses  V.  National  Bank  of  Lawrence  County, 
149  U.  S.  298,  13  S.  Ct.  900,  37  L.  Ed.  743. 

The  possibility  that  a  judgment  obtained 
by  a  married  woman  in  her  own  name  for  per- 
sonal injuries,  in  an  action  brought  in  the  state 
where  she  was  injured,  would  not  be  recog- 
nized as  a  bar  to  an  action  by  her  husband  in 
the  state  of  their  domicile  for  the  same  cause 
of  action,  will  not  preclude  the  court  in  her  ac- 
tion, which  is  removed  into  a  federal  court, 
from  sustaining  her  right  of  action  in  her  own 
name,  in  accordance  with  the  law  of  the  state 
in  which  she  was  injured.  Judgment  97  F. 
837,  38  C.  C.  A.  502,  affirmed.— Texas  &  P. 
Ry.  Co.  V.  Humble,  21  S.  Ct  526,  181  U.  S. 
57,  45  L.  Ed.  747. 

The  right  of  a  married  woman  to  bring  an 
action  for  personal  injuries  in  her  own  name 
under  Sand.  &  H.  Dig.  Ark.  §  5641,  is  not  lost 
by  defendant's  removal  of  the  action  *  into  a 
federal  court:  but  the  law  of  the  state  fur- 
nishes' the  rule  of  decision,  under  Rev.  St.  U. 
S.  f  721.— Id. 

The  holder,  through  a  patent  from  the 
United  States,  of  the  legal  title  to  a  lode  min 
ing  claim,  in  possession,  ma^  maintain  a  suit 
in  equity,  in  a  federal  Circuit  Court  sitting  in 
Utah,  without  a  prior  adjudication  in  an  ac- 
tion at  law  of  its  legal  title,  to  quiet  title  and 
to  restrain  defendants  from  further  mining  or 
removing  ore  from  beneath  the  surface  of  such 
claim,  in  view  of  the  provisions  of  Rev.  St. 
Utah,  f  8511,  that  an  action  may  be  brought  by 
any  person,  against  another  who  claims  an  es- 
tate or  interest  in  real  property  adverse  to  him, 
for  the  purpose  of  determining  such  adverse 
claim.  Judgment,  United  States  Min.  Co.  v. 
lAwson  (1904)  134  F.  769,  67  C.  C.  A.  587,  af- 
firmed.—La  wson  V.  United  States  Min.  Co.,  28 
S.  Ct  15,  207  U.  S.  1,  52  L.  Ed.  65. 

^=»372.  Oommereial    or    other    cenerml 
law. 

8e«  13  C«nt.  Dig.  CourU.  81  977-979. 

The  question  of  the  liability  of  a  railroad 
company  on  a  contract  of  transportation  over 
a  connecting  line  beyond  its  terminus  is  a  ques- 
tion of  general,  and  not  local,  law,  and  the 
supreme  court  will  not  be  bound  in  passing 
thereon  by  the  decisions  of  the  state  where  the 
contract  was  made,  but  will  exercise  its  own 
judgment.— Michigan  Cent  R.  Co.  v.  Myrick, 
107  U.  S.  102,  1  S.  Ct  425,  27  L.  Ed.  325. 

The  federal  courts,  when  called  upon  to 
(X>nstrue  the  general  commercial  law  of  a  state 
in  respect  to  a  question  which  Is  a  new  one 
in  the  federal  courts,  should  give  weight  to  the 
state  decisions,  although  they  are  not  absolute- 
ly bound  thereby.— Burgess  v.  Seligfaian,  107  U. 
S.  20,  2  S.  Ct.  10,  27  L.  Ed.  859. 

Though  the  supreme'  court  of  the  United 
States  may  yield  against  its  own  judgment  to  a 
state  supreme  court,  and  accept  as  local  law 
its  decision  that  the  fact  that  an  election,  held 
to  authorize  the  issue  of  township  bonds  in 
aid  of  a  railroad,  was  presided  over  by  a 
moderator  chosen  by  the  electors  present,  in- 
stead of  by  the  supervisor,  assessor,  and  col- 
lector as  ex  officio  judges  of  elections,  is  such  an 
irregularity  as  renders  the  election  void,  it  will 
not  follow  the  state  court  in  the  conclusion 
drawn  therefrom,  that  the  bonds  issued  in  pur- 
suance thereof  are  void  in  the  hands  of  bona 
fide  holders. — Town  of  Pana  v.  Bowler,  107  U. 
S.  529.  2  S.  Ct  704,  27  L,  Ed.  424. 

The  application  of  the  rule  recognized  in 
the  federal  supreme  court,  protecting  purchasers 
of    negotiable    paper    before    maturity    against 


pending  suits  calling  in  question  the  Taliditjr 
of  the  paper,  cannot  be  affected  by  state  laws 
or  decisions,  when  the  rights  of  persons  not 
residing  and  not  being  in  the  state  are  involved. 
-Town  of  Enfield  v.  Jordan,  119  U.  S.  680,  7 
S.  Ct  358,  30  L.  Ed.  523. 

An  issue  of  municipal  bonds  not  originally 
authorized,  but  which  the  legislature  might  have 
authorized,  and  did  in  fact  subsequently  ratify, 
will  be  held  valid  in  the  federal  courts,  upon 
the  well-settled  doctrine  of  the  United  States 
supreme  court  of  the  power  of  a  legislature, 
'n  the  absence  of  any  constitutional  provisioi» 
to  the  contrary,  to  ratify  acts  of  a  municipal 
corporation  which  it  might  ori^nally  have  au- 
thorized, notwithstanding  decisions  of  the  state 
supreme  court  adverse  to  such  doctrine,  made 
after  the  issue  of  the  bonds,  and  the  passage  of 
the  curative  act.— BoUes  v.  Town  of  Brtmfield, 
120  U.  S.  759,  7  S.  Ct.  736.  30  L.  Ed.  786,  fol- 
lowing Anderson  v.  Santa  Anna  Tp.,  116  U.  S. 
356,  6  S.  Ct  413,  29  Li  Ed.  633. 

The  question  whether  a  railroad  corpora- 
tion can  be  charged  with  punitive  damages  for 
the  illegal,  wanton,  and  oppressive  conduct  of 
a  conductor  of  one  of  its  trains  towards  a  pas- 
senger is  a  question',  not  of  local  law,  bat 
of  general  jurisprudence,  upon  which  the  judg- 
ment of  the  supreme  court  of  the  United  States, 
in  the  absence  of  express  statute  regulating  the 
subject,  is  not  controlled  by  decisions  of  state 
courts.— Lake  Shore  &  M.  S.  Ry.  Co.  v.  Pren- 
tice, 147  U.  S.  101,  13  S.  Ct  261,  37  L.  Ed.  97. 

Decisions  of  the  supreme  court  of  Missouri 
to  the  effect  that,  under  Gen.  St.  1866,  c.  63, 
^  17.  the  assent  of  two-thirds  of  all  the  reg- 
istered voters  is  necessary  to  render  valid  an 
issue  of  county  bonds  in  aid  of  a  railroad, 
are  not  binding  upon  a  federal  court  so  as  to 
require  it  to  declare  invalid  an  issue  of  bonds 
made  before  such  decisions  were  rendered,  and 
approved  by  two-thirds  of  those  actually  voting, 
being  a  less  number  than  two-thirds  of  the  reg- 
istered voters.— Knox  County  v.  Ninth  Nat 
Rank.  147  U.  S.  91,  13  S.  Ct  207.  37  L.  Ed. 
93,  affirming  judgment  (C.  C.)  Ninth  Nat  Bank 
V.  Knox  County,  37  F.  75. 

In  determining  the  validity  of  town  bonds 
which  came  into  tne  hands  of  the  owner  before 
that  question  had  been  adjudicated  by  the  su- 
preme court  of  the  state  in  which  the  bonds 
were  situated,  the  supreme  court  of  the  United 
States  will  nof  consider  itself  bound  by  such 
subsequent  adjudication,  unless  it  regards  it 
as  intrinsically  sound. — Barnum  ▼.  Town  of 
Okolona,  148  U.  S.  393,  13  S,  Ct  638^  37  U 
Ed.  495. 

The  question  whether  the  engineer  and  fire- 
man of  a  locomotive  are  fellow  servants,  eo  as 
to  preclude  the  fireman  from  recovering  dam- 
ages against  the  company  for  personal  injuries 
caused  by  the  engineer's  negligence,  is  a  ques- 
tion of  general  law,  as  to  which  the  federal 
courts  are  not  controlled  by  state  decisions, 
but  are  free  to  exercise  an  independent  judg- 
ment—Baltimore &  O.  R.  Co.  ▼.  Baugh,  1& 
U.  S.  368,  13  S.  Ct  914,.  37  L.  Bd.  772. 

The  liabilities  of  railroad  companies  for 
injuries  to  their  employes  is  a  matter  of  general 
law.  as  to  which,  in  the  absence  of  statutory 
regulations  by  the  state,  the  federal  courts  are 
not  bound  by  the  state  decisions. — Baltimore 
&  O.  R.  Co.  y.  Baugh,  149  U.  S.  368,  13  S.  Ct 
914,  37  L.  Ed.  772:  Gardner  v.  Michigan  Cent 
R.  Co.,  150  U.  S.  349,  14  S.  Ct  140,  37  U  Ed. 
1107. 

The  construction  of  a  policy  of  marine  in- 
surance, depending  on  questions  of  general  com- 
mercial law,  is  a  matter  on  which  courts  of  (he 
United  States  are  at  liberty  to  exercise  their 
own  judgment,  and  are  not  bound  to  accept  the 
decisions  of  the  courts  of  the  state  in  which  the 
contract  was  made.— Washburn  &  Moen  Mfg. 
Co.  V.  Reliance  Marine  Ins.  Co.,  21  S.  Ct.  1, 
179  U.  S.  1,  45  L.  Ed.  49,  affirming  judgment 
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82  F.  296,  27  C.  C.  A.  134;  (O.  O.)  Waahburn 
&  Moen  Mfg.  Co.  v.  Reliance  Marine  Ins.  Co., 
106  F.  116. 

The  federal  courts  will  follow  their  own 
understanding  of  the  common  law  in  de terrain- 
log  who  are  fellow  servants,  when  no  settled 
rule  of  property  intervenes. — Beutler  v.  Grand 
Trunk  Junction  R.  Co.,  32  S.  Ct.  402,  224  U. 
S.  85,  56  L.  Ed.  679. 

The  question  as  to  the  effect  of  the  knowl- 
edge of  the  local  agent  of  a  life  insurance  com- 
pany  upon  the  right  of  the  company  to  insist 
upon  a  condition  in  respect  to  misrepresenta- 
tions made  in  the  application  is  one  of  general 
jurisprudence  upon  which  the  federal  courts  are 
not  controlled  by  the  decisions  of  state  courts. 
—Mtna  Life  Ins.  Co.  v.  Moore,  84  S.  Ct.  186, 
231  U,  S.  543,  58  L.  Ed.  356. 

^=3»374.  Ziawa   relatins  to  proeednre   in 
general. 

See  IS  Cent  Dig.  Courts,  fifi  Ml,  982. 

A  state  statute  provided  that,  if  the  mort- 
gagor's right  of  redemption  from  loreclosure 
sale  was  not  exercised  within  12  months,  a 
judgment  creditor  of  the  mortgagor  might,  after 
12  and  before  15  months  after  the  sale,  redeem 
the  property  therefrom  by  the  payment  to  the 
purchaser  or  to  the  officer  for  his  benefit  of 
the  amount  for  whfch  the  premises  were  sold, 
with  interest  from  the  date  of  sale  at  10  per 
cent,  per  annum.  The  rules  of  the  United 
States  court,  designed  to  follow  this  practice, 
provided  for  payment  bv  the  judgment  creditor 
to  the  purchaser  or  to  the  clerk  of  the  court  in- 
stead of  to  the  officer  having  the  execution. 
Held  an  immaterial  variation  in  a  matter  pure- 
ly of  practice,  within  the  control  of  the  federal 
court,  that  did  not  affect  the  substantial  right 
and  rule  of  property  created  by  the  statute. — 
Connecticut  Mut.  Life  Ins.  Co.  v.  Cushman,  108 
r.  S.  51,  2  S.  Ct.  236.  27  L.  Ed.  648. 

Iif  an  action  of  ejectment  in  a  federal  court 
a  previous  judgment  of  the  state  supreme  court 
in  an  action  between  thci  same  parties,  ren- 
dered under  a  statute  (Act  Pa.  April  13,  1807, 
1  Brightly,  Purd.  Dig.  p.  535)  re<}uiring  two 
successive  verdicts  and  judgments  in  favor  of 
the  same  ^arty  to  defeat  a  third  ejectment, 
though  entitled  to  peculiar  respect,  will  not 
have  conclusive  force. — Gibson  v.  Lyon,  115 
U.  S.  439,  6  S.  Ct.  129.  29  L.  Ed.  440. 

Whether,  on  the  death  of  a  plaintiff,  anoth- 
er party  may  be  substituted  after  judgment 
before  suing  out  a  writ  of  error  to  the  supreme 
court  of  the  United  States,  is  question  of 
state  practice,  as  to  which  the  determination 
of  the  state  court  is  conclusive.— Renaud  v. 
Abbott,  116  U.  S.  277,  6  S.  Ct.  1194,  29  L. 
Ed.  629. 

The  decision  of  the  supreme  court  of  Il- 
linois that  no  amendment  of  its  record  in 
derogation  of  its  final  Judgment  must  be  made 
after  the  expiration  of  a  term  is  binding  on 
the  supreme  court  of  the  United  States. — Field- 
en  V.  People  of  State  of  Illinois,  143  U.  S.  452, 
12  S.  Ct  528,  36  L.  Ed.  224,  affirming  judgment 
128  lU.  595,  21  N.  E.  584. 

Whether  a  state  appellate  court  may  cor- 
rect its  interlocutory  decision  upon  the  first 
appeal  when  the  case  comes  before  it  again 
is  a  question  of  local  law  as  to  which  the  state 
decisions  control. — Moss  y.  Ramey,  36  S.  Ct. 
183,  239  U.  S.  538,  60  L.  Ed.  425,  affirming 
judgment  A.  B.  Moss  &  Bro.  v.  Same,  136  P. 
608,  25  Idaho,  1. 

^=»375.  Iiimitation  laws. 

IS  Cent   Dig.  CourU,  S  983. 


A  proceeding  in  rem  in  admiralty  against 
a  vessel  for  the  negligent  death  of  a  human  be- 
ing, for  which  a  right  of  action  is  given  by  a 
state  statute,  cannot  be  maintained  after  the 


expiration  of  the  time  limited  by  such  statute 
for  the  bringing  of  the  action.— The  Harris- 
burg,  7  S.  Ct  140,  119  U.  S.  199,  30  L.  Ed. 
358. 

In  a  suit  in  equity  in  a  federal  court  to 
open  a  settlement  on  the  ground  of  fraud,  the 
court  will  follow  the  statute  of  limitations  of 
the  state  where  the  action  is  brought,  except 
that  the  established  rule  of  equity,  that  time 
will  not  run  in  favor  of  defendant  until  the 
discovery  of  the  fraud,  or  until,  with  reason- 
able dihgence  it  might  have  been  discovered, 
will  be  applied,  irrespective  of  the  provisions  of 
the  state  statute. — Kirby  v.  Lake  Snore  &  Bi.  S. 
R  Co.,  120  U.  S.  130,  7  S.  Ct  430,  30  L.  Ed. 
569. 

Statutes  of  limitation,  even  in  personal  ac- 
tions, including  actions  on  judgments,  were 
"laws  of  the  several  states,"  which,  under  Ju- 
diciary Act  Cong.  Sept.  24,  1789,  and  before 
Act  June  1,  1872,  c.  255,  f  5,  must  "be  regard- 
ed as  rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States,  in 
cases  where  they  apply,"  except  where  other- 
wise provided  by  the  constitution,  treaties,  or 
statute8.~Michigan  Ins.  Bank  v.  Eldred,  130 
U.  S.  693,  9  S.  Ct.  690.  32  L.  Ed.  1080. 

A  federal  court  applies  the  statute  of  lim- 
itations of  the  state  in  which  it  sits,  and  adopts 
the  same  rules  in  regard  to  it  as  prevail  in  the 
state  courts.— Bauserman  v.  Blunt,  147  U.  S. 
647,  13  S.  Ct  466,  37  L.  Ed.  316 ;  Balkam  v. 
Woodstock  Iron  Co.,  154  U.  S.  177,  14  S.  Ct. 
1010,  38  L.  Ed.  953,  affirming  judgment  43 
Fed.  648;  Dibble  v.  Bellijigham  Bay  Land  Co., 
163  U.  S.  63.  16  S.  Ct.  939,  41  L.  Ed.  72. 

The  statutes  of  limitations  of  the  several 
states  apply  to  actions  at  law  for  the  infringe- 
ment of  patents  brought  within  their  borders.— 
Campbell  v.  City  of  HaverhUl,  155  U.  S.  610, 

15  S.  Ct  217,  39  L.  Ed.  280. 

The  limitation  of  actions  is  governed  by 
the  lex  fori,  and  is  controlled  by  the  legisla- 
tion of  the  state  in  which  the  action  is  brought 
as  construed  by  the  highest  courts  of  the  state, 
even  if  the  legislative  act  or, the  judicial  con- 
struction differs  from  that  prevailing  in  other 
jurisdictions.— Great  Western  Tel.  Co.  v.  Purdy, 

16  S.  Ct  810,  162  U.  S.  329,  40  L.  Ed.  986,  af- 
firming judgment  50  N.  W.  45,  83  Iowa,  430. 

A  federal  court  of  equity  will  apply,  in  a 
suit  to  quiet  title  as  agamst  the  purchaser  of 
notes  for  the  purchase  price  of  which  a  vendor's 
lien  has  attached,  the  rule  of  local  law  that, 
when  a  debt  is  barred  by  the  statute  of  limita- 
tions, an  action  to  foreclose  a  lien  or  mortgage 
given  as  security  for  the  debt  is  also  barred. 
Decree  (1907)  Mansur  v.  Dupree.  150  F.  329, 
80  C.  C.  A.  213,  reversed.— Dupree  v.  Mansur, 
29  S.  Ct.  548,  214  U.  S.  161,  53  L.  Ed.  950. 

The  application  of  a  state  statute  of  limita- 
tion is  not  precluded  because  the  action  arises 
under  the  laws  of  the  United  States  in  the  ab- 
sence of  any  limitation  prescribed  by  Congress. 
— O'SuUivan  v.  Felix,  34  S.  Ct  596,  233  U.  S. 
318,  58  L.  Ed.  980,  affirming  judgment  194  F. 
88,  114  C.  C.  A.  166. 

The  one  year's  limitation  prescribed  by  Civ. 
Code  La.  art.  3536,  for  actions  for  damages, 
and  not  the  five  year  limitation  under  Rev.  St. 
U.  S.  i  1047  (U.  S.  Comp.  St  1901,  p.  727) 
against  penalties  and  forfeitures,  governs  a  civil 
action  for  assault  with  intent  to  prevent  plain- 
tiff from  voting  contrary  to  Rev.  St.  §{  1977- 
1991  (U.  S.  Comp.  St  1901,  pp.  1259-1267), 
securing  equal  rights  to  citizens  in  view  of 
Rev.  ^t,  S§  1979-1981,  5508,  5510  (U.  S.  Comp. 
St  1901,  pp.  1262,  1263,  3712,  3713),  which 
provide  criminal  proceedings  for  public  wrong 
and  actions  for  redress  of  private  injury  with- 
out prescribing  specific  limitations. — Id. 
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9=:»376.   Law  of  evidenoe. 

See  13  Cent  Dig.  Courta,  8  &8i> 

Rev.  St  U.  S.  §  721,  provides  that  "the 
laws  of  the  several  states;  except  where  the  con- 
stitution, treaties,  and  statutes  of  the  United 
States  otherwise  require  or  provide,  shall  be 
regarded  as  rules  of  decision  in  trials  at  com- 
mon law  in  the  courts  of  the  United  States,  in 
cases  where  they  apply."  Held,  that  Code  Civ. 
•Proc.  N.  Y.  f  834,  providing  that  *'a  person 
duly  authorized  to  practice  physic  or  surgery 
shall  not  be  allowed  to  disclose  any  informa- 
tion which  he  acquired  in  attending  a  patient 
in  a  professional  capacity,  and  which  was  nec- 
essary to  enable  him  to  act  in  that  capacity,"  is 
obligatory  upon  the  courts  of  the  United  States 
sitting  within  that  state  in  trials  at  common 
law.--Connecticut  Mut  Life  Ins.  Co.  v.  Union 
Trust  Co.,  5  S.  Ct.  119,  112  U.  S.  250,  28  L. 
Bd.  708. 

When  the  statutes  of  the  United  States 
make  special  provisions  as  to  the  competency 
or  admissibility  of  testimony,  they  must  be  fol- 
lowed, in  the  courts  of  the  United  States,  and 
not  the  laws  or  the  practice  of  the  state  in 
which  the  court  is  held,  if  they  are  different, — 
Whitford  v.  Clark  County,  110  U.  S.  522,  7 
S.  Ct.  306,  30  L.  Ed.  500. 

In  a  suit  by  a  client  against  an  attorney 
who  has  received  mone^  for  his  client  under  an 
award  against  the  United  States,  the  question 
whether  the  award  and  the  receipt  for  the  mon- 
ey paid  under  it  are  admissible  in  evidence  de- 
pends either  upon  the  local  or  general  law  of 
evidence,  and  presents  no  federal  question. — 
Sherman  v.  Grinnell,  144  U.  S.  198,  12  S.  Ct. 
674,  36  L.  Ed.  403. 

Whether  the  relation  of  physician  and  pa- 
tient so  existed  as  to  exclude  the  former's  tes- 
timony, under  Code  Civ.  Proc.  N.  Y.  Sf  834. 
836,  Involves  a  question  of  the  construction  of 
a  state  statute  on  which  the  decisions  of  the 
highest  state  court  will  be  accepted  on  a  writ 
of  error  from  the  Supreme  Court  of  the  United 
States  to  that  court.  Judgments,  Meyer  v.  Su- 
preme Lodge  K.  P.,  70  N.  B,  111,  178  N.  Y.  63, 
64  L.  R.  A.  840,  and  81  N.  Y.  S.  813,  82  App. 
Div.  359,  affirmed.— Supreme  Lodge  K.  P.  v. 
Meyer,  25  &.  Ct.  754,  198  U.  S.  508,  49  L. 
Ed.  1146. 

(Q)  SUPREME  COURT. 

Appellate  jurisdiction,  see — 

Appeal  and  Error,  ^=:»19,  20. 

Criminal  Law.  <S=»1018. 
Authority  to  admit  to  bail,  see  Bail,  ^s>47. 
Damages  for  appeals  for  delay,  see  Costs,  ^=9 

260. 
Judicial  notice,  see  Evidence,  ^s»6,  10. 
Jurisdiction  acquired  by   appeal  or  other  pro^ 

ceeding  for  review,  see  Appeal  and  Error,  ^=s> 

455. 
Jurisdiction    of    mandamus     proceedings,     see 

Mandamus,  9=:»141. 
Omission  in  record,  grounds  for  dismissal,  see 

Appeal  and  Error,  ^=^635. 
Original  jurisdiction  as  affected  by  interest  of 

United   States,  see  United   States,  ^=»127. 
Proper  mode  of  review,  see  Appeal  and  Error, 

^==>4,  5. 
Review    of    decisions    relating    to    removal    of 

causes,  see  Removal  of  Causes,  ^=s>107. 

^=»379.   Original   Jvrlsdiotion   and   pro- 
oednre  In  exercise  thereof. 

See  IS  Cent.  Dig.  CourtSp  8S  985-989,  991-996,  1353. 

Under  Rev.  St.  S  688,  declaring  that  "the 
supreme  court  shall  have  power  to  issue  writs 
of  prohibition  in  the  district  courts  when  pro- 
ceeding as  courts  of  admiralty  and  maritime 
jurisdiction,"  that  court  has  jurisdiction  to 
proceed  by  prohibition  against  the  United 
States  district  court  for  the  district  of  Alaska 


In  respect  to  an  admiralty  cause.— In  re  Coop- 
er, 138  U.  S.  404,  11  S.  Ct.  289,  34  L.  Ed.  ©93. 

The  supreme  court  of  the  United  States 
has  no  jurisdiction  to  issue  a  writ  of  mandamus 
to  the  circuit  court  of  appeals,  to  compel  it  to 
receive  and  consider  new  proofs  in  an  admiral- 
ty appeal,  in  a  cause  which  is  within  the  legiti- 
mate jurisdiction  of  that  court. — Tn  re  Haw- 
kins, 147  U.  S.  486,  13  S.  Ct  512.  37  U  Ed. 
251.  '^ 

The  supreme  court  of  the  United  States  has 
no  jurisdiction  to  control,  by  mandamus,  the 
discretion  of  the  circuit  court  in  srrantlng  or 
refusing  a  supersedeas,  upon  an  appeal  to  the 
circuit  court  of  appeals  from  an  interlocutory 
order  granting  or  continuing  an  injunction. — 
In  re  Haberman  Mfg.  Co.,  147  U.  S.  525,  13  8. 
Ct.  527,  37  L.  Ed.  266. 

When  an  original  cause  is  pending  in  the 
supreme  court,  to  foe  disposed  of  there  in  the 
first  instance^  and  in  the  exercise  of  an  excep- 
tional jurisdiction,  it  does  not  comport  with 
the  gravity  and  finality  which  should  charac- 
terize such  an  adjudication  to  proceed  to  judg- 
ment in  the  absence  of  parties  whose  rights 
would  be,  in  effect,  determined  thereby,  even 
though  they  might  not  be  technically  bound  in 
subsequent  litigation  in  other  tribunals.  Held, 
therefore,  that,  where  such  absent  parties  could 
not  be  made  parties  to  the  suit  without  ousting 
the  jurisdiction  of  the  court,  the  case  would  be 
dismissed.— State  of  California  vl  Southern  Pac 
Co.,  157  U.  S.  229,  15  S.  CL  591.  39  Xi.  Ed. 
683. 

The  second  clause  of  section  2,  art  3,  of  the 
constitution  merdy  distributes  the  jurisdiction 
conferred  upon  the  federal  judiciary  by  the 
first  clause,  and  does  not  itself  confer  any  ad- 
ditional jurisdiction;  and  therefore,  when  it 
declares  that  the  supreme  court  shall  have  orig- 
inal jurisdiction  "in  all  cases  m  ^  ^  and 
those  in  which  a  state  shall  be  a  party,"  it 
means  the  cases  previously  enumerated  in  the 
first  section,  in  which  a  state  shall  be  a  party. 
-Id, 

In  cases  of  original  jurisdiction,  the  su* 
preme  court  will  frame  its  proceedings  accord- 
ing to  those  which  have  been  adopted  in  the 
English  courts  in  similar  cases,  and  the  rules 
of  court  in  chancery  should  govern  in  conduct- 
ing' the  case  to  a  final  issue ;  but  the  court  is 
not  bound  to  follow  this  practice  when  it  would 
embarrass  the  case  by  unnecessary  technicali- 
ties, or  defeat  the  purposes  of  justice. — Id. 

The  original  jurisdiction  of  the  supreme 
court  is  limited,  and  manifestly  intended  to  be 
sparingly  exercised,  and  should  not  be  ex- 
panded by  construction.— Id. 

In  an  original  suit  in  the  supreme  coort  to 
establish  the  boundary  between  Virginia  and 
Tennessee,  a  decree  was  rendered  declaring  the 
boundary  line  established  by  compact  in  1803 
to  be  the  true  line;  but  leave  was  given  to  file 
an  application  during  the  term  for  an  order  for 
the  identification  and  restoration  of  the  mark- 
ings of  such  line.  Application  being  according- 
ly made  by  Virginia,  the  consideration  thereof 
was  postponed  until  the  next  term,  at  which 
term  the  motion  was  denied.  Held,  that  the 
power  of  the  court  over  the  cause  ceased  with 
the  expiration  of  the  latter  term,  and  it  could 
not  entertain  another  application  at  a  subse- 
quent term  for  a  decree  for  the  re-marking  of 
the  line;  and  that  such  an  application  shonld 
be  denied,  but  without  prejudice  to  the  filing  of 
a  new  bill  or  petition  for  the  purpose  stated. — 
State  of  Virginia  v.  State  of  Tennessee,  158  U. 
S.  267,  15  S.  Ct  818,  39  L.  Ed.  976. 

Leave  to  file  an  original  bill  in  the  su- 
preme dourt  of  the  United  States  is  ordinarily 
a  matter  of  course,  and  may  be  granted  with- 
out iutimating  any  opinion  upon  a  question 
raised   as   to   want  of  juri8diction.—State   of 
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Washington  ▼.  Northern  Securities  Co..  22  S. 
C5t.  e23.  185  U.  S.  254,  46  L.  Ed.  897.    ^ 

Neither  the  silence  of  counsel  nor  the  ex- 
press consent  of  the  parties  will  justify  the  su- 
preme court  of  the  United  States  in  ignoring 
the  question  whether  it  has  original  jurisdic- 
tion of  a  suit  commenced  therein.— State  of  Min- 
nesota V.  Hitchcock,  22  S.  Ct  650,  185  U.  S. 
373,  386,  46  L.  Ed.  954. 

The  question  of  the  liability  of  the  state 
of  West  Virginia  for  its  equitable  proportion  of 
the  public  debt  of  the  commonwealth  of  Virginia 
was  not  BO  submitted  to  the  West  Virginia  Leg- 
islature as  to  defeat  the  original  jurisdiction  of 
the  United  States  of  a  suit  between  the  states 
by  the  provision  of  Const.  W.  Va.  art.  8,  §  8 
[Code  1906,  p.  Ixxi],  that  an  equitable  propor- 
tion of  such  public  debt  shall  be  assumed  by  the 
state,  and  the  Legislature  *'shall  ascertain  the 
same  as  soon  as  may  be  practicable,  and  provide 
for  the  liquidation  thereof,"  since  such  provi- 
sion, when  read  in  pari  materia  with  the  Vir- 
ginia ordinance  of  August  20.  1861,  that  the 
new  state  shall  take  upon  itself  a  just  propor- 
tion of  the  public  debt,  to  be  ascertained  as 
therein  provided,  must  be  regarded  as  meaning 
only  that  the  Legislature  should  ascertain,  as 
soon  as  practicable,  the  result  of  the  pursuit  of 
the  method  prescribed,  and  provide  for  the  liq- 
uidation of  the  amount  so  ascertained. — Com- 
monwealth of  Virginia  v.  State  of  West  Vir- 
ginia, 27  S.  Ot.  7S2,  206  U.  S.  290,  51  L.  Ed. 
106& 

A  suit  between  the  commonwealth  pf  Vir- 
ginia and  the  state  of  West  Virginia,  to  de- 
termine the  amoimt  due  to  the  former  by  the 
latter  as  the  e<^uitable  proportion  of  the  public 
debt  of  the  original  state  of  Virginia,  which 
was  assumed  by  West  Virginia  at  the  time  of 
its  creation  as  a  state,  is  to  be  considered  by 
the  federal  Supreme  Court  in  the  untechnical 
spirit  proper  tor  dealing  with  a  quasi  interna- 
tional controversy. — Commonwealth  of  Virginia 
V.  State  of  West  Virginia,  31  S.  Ct  330,  220  L. 
S,  1,  55  L.  Ed.  353. 

Objections  as  to  multifariousness,  laches, 
and  the  like,  except  so  far  as  they  affect  the 
merits,  will  not  be  considered  by  the  federal 
Supreme  Court  in  a  suit  by  the  commonwealth 
of  Virginia  against  the  state  of  West  Virginia 
to  determine  the  amount  due  to.  the  former  by 
the  latter  as  the  equitable  proportion  of  the 
public  debt  of  Virginia  which  was  assumed  by 
West  Virginia  at  the  time  of  its  creation  as  a 
state. — Id. 

The  disposition  of  the  authorities  of  the 
state  of  West  Virginia  to  await  the  next  regu- 
lar session  of  the  Legislature,  convening  more 
than  one  year  hence,  before  considering  the  mat- 
ters left  open  by  the  federal  Supreme  Court 
when  determining  the  amount  which  such  state 
should  pav  as  its  equitable  share  of  the  public 
debt  of  the  original  state  of  Virginia,  which 
waa  assumed  by  West  Virginia  at  the,  time  of 
its  creation  as  a  state,  does  not  furnish  suffi- 
cient reason  for  granting  a  motion  on  behalf 
of  the  state  of  Virginia  that  the  court  proceed 
to  settle  and  determine  all  the  question^  left 
open  by  its  decision. — Commonwealth  of  Vir- 
ginia v.  State  of  West  Virginia,  32  S.  Ct.  4, 
222  U.  S.  17,  56  L.  Ed.  71. 

The  assurance  by  the  Attorney  General  of 
West  Virginia  on  behalf  of  that  state,  that  a 
commission  appointed  by  the  state  I>egi«;)ature 
is  endeavoring  to  settle,  the  controversy  with 
the  commonwealth  of  Virginia,  and  needs  fur- 
ther time,  requires  the  denial  of  a  motion  by 
such  commonwealth  to  determine  all  questions 
left  open  when  determining  the  amount  West 
Virginia  should  pay  as  a  share  of  Virginia's 
public  debt-— Commonwealth  of  Virginia  v.  State 
of  West  Virginia,  34  S.  Ct.  20,  231  U.  S.  89,  58 
L.  Ed.  135. 


The  extraordinary  nature  of  a  suit  between 
Virginia  and  West  Virginia,  to  determine  the 
amount  due  b^  the  latter  as  its  share  of  the 
public  debt  of  the  original  state  of  Virginia, 
which  was  assumed  by  West  Virginia,  requires 
that  West  Virginia  be  permitted,  after  the  fed- 
eral Supreme  Court  has  adjudged  the  amount 
due,  to  file  a  supplemental  answer  setting  up 
credit  which  would  materially  reduce  the  sum 
so  fixedj  and  alleging  objections  to  the  allow- 
ance of  interest,  though  most  of  the  items  set  up 
were  contained  in  the  master's  report,  and  aU 
were  available  then  for  every  defense  if  their 
consideration  had  been  pressed  with  the  asser- 
tions of  right  now  made.— Commonwealth  of 
Virginia  v.  State  of  West  Virginia,  34  S.  Ct. 
889,  234  U.  S.  117.  58  L.  Ed.  1243. 

^:»380.  Appellate  Jnrisdiotion.  and  pro- 
cedure in  general. 

See  13  Cent  Dig.  Courts,  H  996-1018,  1026;  2  Cent 
Dig.  App.  ft  B.   SS  1T7,  185. 

Review  of  decision  correct  on  merits,  see  Ap- 
peal and  Error,  «=s»1028. 

Sup.  Ct  Rules  1,  10,  are  so  amended  that 
records  on  appeals  and  writs  of  error,  exclusive 
of  the  original  papers  sent  up  therewith,  may 
be  taken  from  the  files  and  sent  to  Uie  printer, 
except  in  cases  prohibited  by  the  rules;  that 
the  clerk  shall  supervise,  the  printing,  and  re- 
ceive one-half  the  rates  for  making  a  manuscript 
coj^y ;  and  that,  when  a  manuscript  copy  is  re- 
quired, full  fees  sholl  be  paid,  but  noming  in 
addition  for  the  other  services. — In  re  Amend- 
ments to  Rules  1  and  10,  108  U.  S.  1,  1  S.  Ct 
125,  27  L.  Ed.  629. 

Though  the  supreme  court  of  the  United 
States  has,  under  the  constitution,  no  appellate 
jurisdiction  in  criminal  cases,  yet,  upon  thb 
matter  being  properly  presented,  it  will  inter- 
vene in  the  interest  of  a  prisoner  under  sentence 
of  a  court  of  the  United  States  which  was  not 
comoetent  to  try  him.— The  Ku-Klux  Cases,  110 
U.  S.  651.  4  S.  Ct  152,  28  L.  Ed.  274. 

The  Supreme  Court  of  the  United  States 
has  no  appellate  jurisdiction  over  a  naval 
court-martial,  nor  over  the  offenses  which  that 
court  has  power  to  try.— Wales  v.  Whitney,  5 
S.  Ct  1050,  114  U.  S.  564,  29  L.  Ed.  277. 

Where,  in  a  suit  brought  in  the  circuit  court, 
the  bill  shows  that  complainants  are  citizens  of 
the  state  where  the  suit  was  brought  and  con- 
tains no  allegations  as  to  defendants'  citizen- 
ship, and  that  fact  nowher^  appears  in  the  rec- 
ord, the  supreme  court  on  appeal  will  take  no- 
tice of  the  absence  of  the  averment  of  the  nec- 
essary facts  to  give  the  court  jurisdiction,  and 
reverse  the  decree. — Johnson  v.  Christian,  125 
U.  S.  642,  8  S.  Ct  989,  31  L.  Ed.  820. 

Although  the  appellate  powers  of  the  su- 
preme court  are  given  by  the  constitution,  they 
are  limited  and  regulated  by  acts  of  congress. — 
National  Exch.  Bank  of  Baltimore  v.  Fetersi 
144  U.  S.  570,  12  S.  Ct.  767,  36  L.  Ed.  545. 

The  United  States  supreme  court  has  no 
general  authority  to  review  on  error  or  appeal, 
any  judgments  m  criminal  cases,  whether  ren- 
dered in  the  circuit  or  district  courts,  or  the 
supreme  courts  of.  the  territories  or  the  District 
of  Columbia,  and  an  intention  to  confer  such  ju- 
risdiction should  be  expressed  in  explicit  terms. 
—Cross  v.  United  States,  145  U.  S.  571.  12  S. 
Ct  842,  36  L.  Ed.  821. 

After  the  United  States  supreme  court  de- 
termined (Romney  v.  United  States  [18891  136 
U.  S.  1,  10  Sup.  Ct.  792,  34  L.  Ed.  481)  that 
the  forfeited  property  of  the  Mormon  Church 
should  be  applied,  under  the  doctrine  of  cy  pres, 
either  by  congress  or  by  the  court,  for  the 
promotion  of  the  general  purposes  of  religion 
and  charity,  and,  pending  an  appeal  from  a 
subsequent  decree  of  the  court  below  prescrib- 
ing  a   mode   of   application,   congress,   by    the 
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jolat  resolution  of  October  25,  1893,  directed 
a  different  mode  of  application,  held,  that  the 
eaid  subsequent  decree  should  be  reversed,  with 
directions  for  further  proceedings  in  accordance 
with  the  joint  resolution. — ^United  States  ▼. 
Late  Corporation  of  Church  of  Jesus  Christ  of 
Latter-Day  Saints,  160  U.  S.  145,  14  S.  Ct 
44,  37  L.  Ed.  1033. 

Even  if  the  provisions  of  Act  March  8.  1891 
(26  Stat  854,  c.  539,  $  9),  that  on  appeal  from 
the  court  of  private  land  claims  to  the  su- 
preme  court  the  latter  may  allow  further  proof 
and  amendment  of  the  record,  are  in  whole  or 
in  part  in  excess  of  the  lei^islative  power  of 
congress,  the  right  of  appeal  is  not  thereby  tak- 
en away;  nor  can  the  question  of  such  invalid- 
ity arise  on  motion  to  dismiss  appeal,  but  only 
when  action  under  the  provisions  is  asked. — 
United  States  v.  Coe,  155  U.  S.  76,  15  S.  Ct 
16,  39  L.  Ed.  76. 

Under  Act  March  8,  1887,  authorizing  suits 
against  the  United  States,  and  showing  a  pur- 

re  in  its  i^rovisions,  as  to  actions  commenced 
the  district  and  circuit  courts,  to  preserve 
the  distinction  between  cases  at  law,  in  equity, 
and  in  admiralty,  and  authorizing  appeal  or 
writ  of  error,  the  case,  if  at  law,  will  be  re- 
viewed bv  the  supreme  court  on  writ  of  error; 
if  in  equitv  or  admiralty,  on  appeal.^Chase  v. 
United  States,  155  U.  S.  489,  15  S.  Ct  174, 
89  L.  Bd.  284,  affirming  judgment  (C.  C.)  44 
F.  732. 

Sup.  Ct  Rule  36,  par.  1  (11  Sup.  Ct  iv.), 
providing  that  an  appeal  or  writ  of  error  from 
a  circuit  or  district  court  to  the  supreme  court 
in  the  cases  provided  for  by  Act  March  3,  1891, 
{)  5,  6,  may  be  allowed  in  term  time  or  in  vaca- 
tion by  any  justice  of  the  supreme  court  or  by 
any  circuit  judc^e  within  his  circuit,  or  by  any 
district  judge  within  his  district,  and  the  prop- 
er security  oe  taken,  and  the  citation  signed  by 
bim,  and  he  may  aliso  grant  a  sui^ersedeas  and 
stay  of  execution  or  of  proceedings,  pending 
such  writ  of  error  or  appeal,  recognizes  the  au- 
thority of  any  justice  of  the  supreme  court  to 
order  plaintiff  in  error  to  be  admitted  to  bail, 
notwithstanding  paragraph  2,  providing  that 
where  such  wnt  of  error  is  allowed  in  case  of 
a  conviction  of  an  infamous  crime,  or  in  any 
other  criminal  case,  under  said  sections,  the 
circuit  court  or  district  court  or  any  justice  or 
judge  thereof  shall  have  power,  after  the  cita- 
tion is  served,  to  admit  the  accused  to  bail. — 
Hudson  T.  Parker,  156  U.  S.  277,  15  S.  Ct 
450,  39  L.  Ed.  424. 

The  supreme  court  having  acquired  juris- 
diction of  a  case  on  the  ground  that  the  con- 
stitutionality of  a  law  of  the  United  States 
is  drawn  in  question,  mav  dispose  of  all  the 
questions  in  the  case,  whether  of  jurisdiction  or 
of  merits.— Chappell  v.  United  States,  160  U. 
S.  499.  16  S.  Ct  397,  40  L.  Ed.  510. 

The  proceedings  of  military  tribunals  can- 
-not  be  reviewed  by  the  supreme  court  of  the 
United'  States  by  certiorari,  under  Rev.  St  § 
716  [U.  S.  Comi).  St  1901,  p.  580],  giving  that 
court  power  to  issue  all  wnts,  not  spedncally 
provided  for  by  the  statute,  which  may  be  nec- 
essary for  the  exercise  of  its  jurisdiction  and 
agreeable  to  the  usage  and  principles  of  law; 
and  the  question  of  the  issue  of  the  writ  in 
the  exercise  of  inherent  general  power  cannot 
arise  in  respect  of  such  tribunals,  since  they 
are  not  courts  vrith  jurisdiction  in  law  or 
equity,  within  the  meaning  of  those  terms  as 
used  in  Const.  U.  S.  art  3.— In  re  Vidal,  21  S. 
Ct  48.  179  U.  S.  126,  45  L.  Ed.  118. 

A  proceeding  to  obtain  from  the  district 
court  of  the  United  States  for  the  district  of 
Alaska  the  license  for  ocean  and  coastwise  ves- 
sels plying  in  Alaskan  waters  prescribed  by 
Act  Cong.  March  8,  1899,  %  460  (30  SUt  1253, 
1336,  c.  429),  is  not  an  action  or  suit  in  which 
a  final  judgment  can  be  rendered  from  which 
petitioners  can  appeal  to  the  supreme  court  of 
the  United  States,  although  their  petition  is 


coupled  with  a  protest  against  beizur  compeHed 
to  take  out  such  a  license.  Order  (D.  C)  Cor- 
bus  y.  Alaska  Treadwell  Gold  Min.  Co.,  99  F. 
334,  affirmed.—Pacific  Steam  Whaling  Co.  t. 
United  States,  23  S.  Ct  154,  187  U.  S.  447. 
47  Ia  Ed.  253;  Pacific  Coast  S.  S.  Co.  ▼. 
Same,  23  S.  Ct  157.  187  U.  S.  454,  47  L.  Ed. 
256;  Corbus  v,  Alaska  Treadwell  Gold  Mining 
Co.,  23  S.  Ct  157,  187  U.  S.  455,  47  L.  Ed. 
256;  Stewart  y.  Washington  &  Alaska  S.  S. 
Co.,  23  S.  Ct  161,  187  U.  S.  466,  47  L.  Ed. 
26L 

^=93S1«  BeTiew  of  deolsioiu  of  Oivcsit 
Courts  of  Appeals. 

See  18  Cont  Dig.  Courts,  91  lOlS.  lOMi 


—  Appoal  and  orror* 

Bee  13  (?ent  Dig.  Courts,  If  101»,  1020. 

Amoimt  in  controversy,   see  Appeal  and  Br> 

ror,  9=:»53. 
Review  of  decisions  of  intermediate  ooort,  Mt 

Appeal  and  Error,  ^=91082. . 

In  determining  whether  federal  jorladiction 
depends  entirely  upon  diverse  citisenship,  so 
as  to  make  the  case  "final"  in  the  circuit  court 
of  appeals,  under  Act  March  .8,  1891,  f  6  (18 
Sup.  Ct  zv.),  the  inquiry  is  limited  to  the  face 
of  the  record  in  the  circuit  court  at  the  insti- 
tution of  the  suit;  and,  if  at  that  time  juris- 
diction was  sustainable  only  on  that  ground,  tbo 
fact  that  a  federal  question  was  subsequently 
raised  by  the  defenses  set  up  will  not  warrant 
an  appeal  from  the  circuit  court  of  appeals  to 
the  supreme  court— Colorado  Cent  ConsoL 
Min.  Co.  V.  Turck,  150  U.  S.  138,  14  S.  Ct  35^ 
37  L.  Ed.  1030. 

The  supreme  court  has  jurisdiction  to  r^ 
view  on  writ  of  error  a  judgment  of  the  cir- 
cuit court  of  appeals  refusing  jurisdiction  of 
an  appeal  from  a  territorial  supieme  court  on 
the  ground  that  the  case  is  n6t  of  the  kind 
made  "final*'  in  the  circuit  court  of  appeals  by 
Act  March  3,  1891,  t  6.— Aztec  Min.  Co.  ▼. 
Ripley,  151  U.  S.  79,  14  S.  Ct  236,  38  Lu  Ed. 
80,  a&ming  judgment  58  F.  7,  8  C.  C.  A.  888. 

Where  jurisdiction  on  foreclosure,  in  which 
receivers  were  appointed,  depended  on  dtisen- 
shi^,  jurisdiction  of  a  petition  of  intervention, 
asking  for  damages  by  reason  of  the  negUipence 
of  the  defendants,  is  also  dependent  on  citisen- 
ship;  and  the^^ore,  under  Act  March  3,  1891, 
c.  6,  appeal  does  not  lie  to  the  supreme  court 
from  the  circuit  court  of  appeals. — Rouse  ▼. 
Letcher,  156  U.  S.  47,  15  S.  Ct  266,  88  li.  Ed. 
341. 

In  an  action  by  a  citizen  of  one  stato 
against  a  federal  corporation,  alleged  to  be  a 
citizen  of  another  state,  the  judgment  of  the 
circuit  court  of  appeals  is  not  final,  though 
jurisdiction  is  invoked  on  the  sole  ground  of 
diverse  citizenship,  as  the  fact  that  defendant 
is  a  federal  corporation  would  support  juria- 
diction;  and  by  Act  March  8.  1891,  |  6,  the 
judgment  of  the  circuit  court  of  appeals  in  this 
class  of  cases  is  final  only  where  jurisdiction 
is  dependent  entirelv  on  the  opposite  paLTtxea 
to  the  controversy  being  citizens  of  different 
states.— Union  Pac.  Ry.  Co.  v.  Harris,  158  U« 
S.  326,  15  S.  Ct  848,  39  L.  Ed.  1003. 


The  applicability  of  Act  March  8,  1891,  | 
6,  making  judgments  or  decrees  of  the  circuit 
courts  of  appeals  final  when  the  jurisdiction  is 
dependent  upon  the  parties  being  dtisens  oC 
different  states,  is  to  be  determined  by  the*  show- 
ing made  bv  the  summons  and  statement  of 
claim  or  declaration;  and  the  fact  that  another 
ground  for  supporting  the  jurisdiction  of  the 
circuit  court  was  developed  in  the  course  oi 
subsequent  proceedings  is  immateriaL — ^Borg- 
meyer  v.  Idler,  159  U.  B.  408^  16  S.  Ct  84,  «> 
L.  Ed.  199. 

In  a  suit  to  recover  a  certain  peroentago 
of  an  award  made  to  defendant  under  a  treaty 
witi^  a  foreign  state,  based  on  an  alleged 
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tract  for  the  payment  of  tiach.  percentage  for 
•aervices  as  counsel  in  procuring  the  award,  the 
introduction  of  the  treaty  and  the  award  mere- 
ly as  part  of  the  history  of  the  case  does 
not  involve  the  validity  of  the  treaty  or  its 
construction,  so  as  to  authorize  a  review  by  the 
supreme  court.— Id. 

Aa  March  3,  1891  (26  Stat.  828),  f  6. 
making  the  decisions  of  the  circuit  courts  of 
appeals  final  in  hll  cases  arising  under  the 
patent  laws,  refers  only  to  suits  for  infringe- 
ment and  interference  and  to  obtain  patents. 
It  does  not  apply  to  suits  brought  by  the  Unit- 
ed States  to  cancel  patents,  for  in  such  suits 
the  circuit  courts  of  appeals  have  jurisdiction 
on  the  additional  ground  that  the  United  States 
is  a  party,  and  in  suits  coming  within  their 
jurisdiction  on  that  ground  their  decisions  are 
not  made  final.  Therefore  an  appeal  will  lie 
in  such  cases  from  the  circuit  courts  of  appeals 
to  the  supreme  court  under  the  provision  al- 
lowing appeals  'in  all  cases  not  hereinbefore, 
in  this  section,  made  final." — United  States  y. 
American  BeU  Tel.  Co.,  150  U.  S.  548,  16  S. 
Ct.  69,  40  Ia  Ed.  255. 

Act  March  3,  1891  (26  Stat.  827,  c.  517), 
authorizes  appeals  or  writs  of  error  from  the 
district  or  circuit  courts  directly  to  the  supreme 
court  in  cases  of  conviction  of  an  infamous 
crime,  and  section  6  gives  the  circuit  court  of 
appeaJa  power  to  review  decisions  in  the  circuit 
or  district  courts  in  cases  not  provided  for  by 
the  preceding  section,  and  in  terms  makes  its 
judgments  final  in  criminal  cases.  Heid,  that 
the  decisions  of  the  circuit  courts  of  appeals 
are  not  final  in  cases  of  infamous  crimes. — 
Folsom  y.  United  States,  160  U.  S.  121,  16  S. 
Ct  222,  40  L.  Ed.  363. 

Act  March  3,  1891,  making  the  judgments 
of  the  circuit  court  of  appeals  final  when  the 
jurisdiction  is  dependent  upon  adverse  citizen- 
ship of  the  parties,  renders  the  decree  of  such 
court  final  when  rendered  on  appeal  in  a 
suit  of  which  the  circuit  court  had  jurisdic- 
tion only  because  it  was  ancillary  or  supple- 
mental to  a  previous  suit,  jurisdiction  of  which 
was  based  entirely  on  the  diverse  citizenship 
of  the  parties.— Carey  y.  Houston  &  T.  C.  Ry. 
Co.,  161  U.  S.  115,  16  S.  Ct.  537,  40  L.  Ed. 
638. 

When,  in  a  suit  in  a  circuit  court,  based 
on  adverse  citizenship,  a  receiver  is  appointed, 
who  takes  possession  of  the  property,  the  court's 
jurisdiction  to  pass  upon  conflicting  claims  to 
its  possession  and  control  is  also  to  be  regard- 
ed as  based  on  adverse  citizenship,  so  as  to  ren- 
der the  decree  of  the  circuit  court  of  appeals 
final  under  Act  March  3,  1891,  §  6.— Id. 

In  the  case  of  an  intervening  petition  to  re- 
cover damages  against  railroad  receivers  for  per- 
sonal injuries,  the  jurisdiction  of  the  court 
is  referable  to  its  jurisdiction  in  the  original 
suit,  and,  where  that  depends  on  diverse  citizen- 
ship alone,  a  judgment  by  the  circuit  court  of 
appeals  disposing  of  the  intervening  petition  is 
"final,"  within  the  meaning  of  the  act  of  March 
3,  1891,  and  not  reviewable  by  the  supreme 
court.— Rouse  y.  Homsby;  161  U.  S.  588,  16 
S.  Ct  610,  40  L.  Ed.  817. 

The  supreme  court  has  no  jurisdiction  to  re- 
view, upon  writ  of  error,  the  action  of  a  circuit 
court  of  appeals  in  affirming  the  judgment  of  a 
circuit  court  rendered  in  a  suit  to  recover  dam- 
ages for  infringement  of  a  copyright,  where  the 
plaintiff  had  claimed  no  right  under  the  copy- 
right laws  of  the  United  States,  but  had  main- 
tained the  action  wholly  upon  the  right  given 
by  the  common  law.— Press  Pub.  Co.  v.  Monroe, 
17  S.  Ct  40,  164  U.  S.  105,  41  L.  Ed.  367, 
dismissing  writ  of  error  73  F.  196,  19  C.  C.  A. 
429. 

A  suit  on  an  assigned  chose  in  action  was 
dismissed  b^  the  circuit  court  because  the  only 
ground  of  jurisdiction  was  diverse  citizenship. 


and  plaintiff  had  failed  to  show  that  his  as- 
signor could  have  maintained  the  suit  This 
decision  was  affirmed  by  the  circuit  court  of 
appeals.  Held,  that  the  decree  of  affirmance 
was  final,  under  section  6  of  the  act  of  March 
3,  1891,  because  the  case  was  one  ''dependent 
entirely  upon  the  opposite  parties  to  the  suit  or 
controversy"  being  citizens  of  different  states, 
and,  hence,  that, the  supreme  court  had  no  ju- 
risdiction of  an  appeal  therefrom.— Benjamin  v. 
City  of  New  Orieans,  18  S.  Ct  298.  169  U. 
S.  161,  42  L.  Ed.  700,  dismissing  appeal  74 
F.  417,  20  C.  C.  A.  591. 

No  appeal  lies  to  the  supreme  court  from  a. 
decree  of  the  circuit  court  of  appeals  affirming 
an  interlocutory  order  of  the  circuit  court  grant- 
ing a  temporary  injunction. — Kirwan  y.  Murphy, 
18  S.  Ct  592.  170  U.  S.  205.  42  L.  Ed.  10(*. 
dismissing  appeal  83  F.  275,  28  C.  C.  A.  348. 

Where  a  United  States  marshal  was  joined 
as  defendant  in  an  action  in  the  circuit  court 
against  an  attaching  creditor  of  an  insolvent 
residing  in  another  state,  for  the  wrongful  sei- 
zure of  the  insolvent's  assets,  jurisdiction  is  not 
dependent  on  diversity  of  citizenship  alone ; 
and  hence  Act  Cong.  1891,  <  6,  making  a  judg- 
ment of  the  court  of  appeak  affirming  a  judg- 
ment of  the  circuit  court  in  such  cases  final, 
does  not  apply,  and  an  appeal  may  be  taken 
to  the  supreme  court*  Judgment  75  F.  350,  21 
C.  C.  A.  390,  affirmed.— Sonnentheil  v.  Christian 
Moerlein  Brewing  Co.,.  19  S.  Ct  233,  172  U. 
S.  401,  43  L.  Ed.  492. 

Where  jurisdiction  of  the  circuit  court  orig- 
inally depended  on  diversity  of  citizenship,  the 
decree  of  the  Circuit  CoxxTt  of  Appeals  is  final, 
and  prevents  an  appeal  to  the  supreme  court, 
though  another  ground  of  jurisdiction,  under 
which  such  appeal  might  be  taken,  is  developed 
in  the  course  of  the  proceedings.— Third  Street 
&  Suburban  Ry.  O.  v.  Lewis,  19  S.  Ct  451, 
173  U.  S.  457,  43  L.  Ed.  766,  dismissing  ap- 
peal 79  F.  196,  24  C.  C.  A.  482. 

Where  a  receiver  appointed  by  a  circuit 
court  in  a  creditors'  suit  files  a  bill  to  collect 
assets,  jurisdiction  thereof  is  referable  to  the 
suit  in  which  he  was  appointed;  and,  if  that 
depends  on  diverse  citizenship  alone,  a  judg- 
ment of  the  circuit  court  of  appeals  in  the  re- 
ceiver's suit  is  not  reviewable.  Act  March  3, 
1891,  i  6  (26  Stat.  828).— Pope  v.  Louisville, 
N.  A.  &  O.  Ry.  Co.,  19  S.  Ct  500.  173  U.  S. 
573,  43  L.  Ed.  814,  dismissing  appeal  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  v.  Pope.  80  F,  745, 
26  C.  C.  A.  131. 

Act  March  3,  1891,  making  the  judgment 
of  the  circuit  court  of  appeals  final  where  its 
jurisdiction  is  based  on  the  diverse  citizenship 
of  the  parties,  applies  where  the  jurisdiction  is 
originally  invoked  on  that  ground,  though  an- 
other ground  is  developed  in  course  of  the  pro- 
ceedings.— Pope  y.  Louisville,  N.  A.  Sc  C.  Ry. 
Co.,  19  S.  Ct.  500,  173  U.  S.  573  43  L.  Ed. 
814,  dismissing  appeal  Louisville,  N.  A.  &  C. 
Ry.  Co.  y.  Pope,  80  F.  745,  26  O.  C.  A.  131; 
Ex  parte  Jones,  17  S.  Ct  222,  164  U.  S.  691, 
41  L.  Ed.  601. 

A  receiver  of  a  national  bank  is  an  officer 
of  the  government  and  an  action  against  him 
in  his  representative  capacity  is  one  arising 
under  the  laws  of  the  United  States,  and  juris- 
diction of  a  circuit  court  therein  is  not  depend- 
ent on  diversity  of  citizenship  of  the  parties; 
hence  a  judgment  of  affirmance  of  a  circuit 
court  of  appeals  in  such  an  action  Is  not  final, 
but  an  appeal  or  writ  of  error  lies  therefrom  to 
the  supreme  court — Auten  y.  United  States 
Nat  Bank,  19  S.  Ct  628,  174  U.  S.  125,  43 
L.  Ed.  920. 

A  suit  to  review  a  decision  of  the  board  of 
general  appraisers  in  the  matter  of  the  classifi- 
cation of  imported  articles  is  one  "arising  un- 
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der  the  revenue  laws,"  in  which,  by  the  judi- 
ciary act  of  March  3,  1891,  the  deciBion  of  the 
circuit  court  of  appeals  is  final,  so  that  no  ap- 
peal can  be  taken  to  the  supreme  court. — ^Anglo- 
Califoruian  Bank  v.  United  States,  20  S.  Ct 
19,  175  U.  S.  37,  44  L.  Ed.  64. 

Judgment  of  the  circuit  court  of  appeals 
cannot  be  held  final,  o^  the  ground  that  the 
jurisdiction  of  the  circuit  court  was  dependent 
entirely  upon  diverse  citizenship,  where  the 
plaintiffs  declaration  claimed  that  the  contro- 
versy turned  on  a  .construction  of  the  laws  of 
the  United  States,  and  both  courts  below  dealt 
with  the  case  on  that  assumption.  Judgment 
87  F.  369,  31  C.  C.  A.  9,  reversed.— Florida 
Cent.  &  P.  R.  Co.  v.  Bell,  20  S.  Ct.  399,  176 
U.  S.  321,  44  L.  Ed.  486. 

Proceedin^^  under  the  act  of  congress  to 
limit  the  liability  of  shipowners,  and  the  rules 
of  the  supreme  court  in  that  regard,  are  admir- 
alty -cases  within  the  meaning  of  Judiciary  Act 
March  3,  1891,  c.  517,  §  6.  26  Stat.  828  [U.  S. 
Comp.  St.  1901,  p.  550j,  making  the  judgments 
or  decrees  of  the  circuit  court  of  appeals  from 
admiralty  cases  final,  from  which  no  appeal  can 
be  taken  to  the  supreme  court.— Oregon  Ry.  & 
Nav.  Co.  V.  Balfour,  21  S.  Ct.  28,  179  U.  S. 
55,  45  L.  Ed.  82,  dismissing  appeal  90  F.  295, 
33  C.  C.  A.  57. 

A  writ  of  error  cannot  be  sustained  when 
it  is  taken  without  waiting  for  any  further 
proceedings  after  the  appointment  of  commis- 
sioners in  condemnation  proceedings,  and  the 
sustaining  of  a  demurrer  to  an  answer  which 
is  filed,  and  a  refusal  to  permit  testimony  in 
support  of  the  answer,  since  there  is  no  final 
decision  in  the  case.  Judgment  93  F.  393,  35 
C.  C.  A.  366,  affirmed.— Southern  Ry.  Co.  v. 
Postal  Tel.  Cable  Co.,  21  S.  Ct  249,  179 
U.  S.  641,  45  L,  Ed.  355. 

A  decision  of  the  circuit  court  of  appeals, 
reversing  a  decree  of  the  circuit  court  which 
denied  a  motion  to. remand  a  case  to  the  state 
court,  and  ordering  the  circuit  court  to  remand 
the  case,  is  not  appealable  to  the  supreme  court 
of  the  United  States  under  Act  C^ng.  March 
3,  1891,  c.  517,  26  Stat.  826  [U.  S.  Comp.  St. 
1901,  p.  547],  as  such  a  decision  is  not  a  final 

i'udgment.  Appeal,  Speckert  v.  German  Nat 
Jank,  98  F.  151,  38  C.  C.  A.  682.  dismissed.— 
German  Nat  Bank  v.  Speckert,  21  S.  Ct  688, 
181  U.  S.  405,  45  L.  Ed.  926. 

No  right  of  appeal  from  a  decree  of  the 
circuit  court  of  appeals,  which  is  made  final  by 
Act  Cong.  March  3,  1891.  c.  517,  §  6,  26  Stat. 
828  [U.  ,S.  Comp.  St.  1901.  p.  549],  .ie  given  by 
the  provision  of  that  section  that  such  case  may 
be  brought  to  the  United  States  supreme  court 
**by  certiorari  or  otherwise,"  as,  if  some  other 
order  or  writ  may  be  resorted  to,  it  must  be 
ejusdem  generis  with  certiorari.  Appeal  36 
O.  C.  A.  236.  94  F.  269,  dismissed.— Hugu ley 
Mfg.  Co.  V.  Galeton  Cotton  MUls,  22  S.  Ct  452. 
184  U,  S.  290,  46  Ia  Ed.  546. 

Error  lies  to  the  circuit  court  of  appeals  to 
review  a  judgment  of  that  court  in  a  case 
in  which  the  jurisdiction  of  the  circuit  court 
was  not  dependent  entirely  upon  the  diversity 
•of  citizenship  shown  by  the  petition,  but  was 
also  rightfully  invoked  on  federal  grounds,  but 
which  could  not  have  been  brought  to  the  su- 
preme court  of  the  United  States  directly  from 
the  circuit  court  Judgment  102  F.  77,  42  C. 
C.  A.  169,  affirmed.- Howard  v.  United  States. 
22  S.  Ct  543,  184  U.  S.  676,  46  U  Ed.  754. 

A  judgment  of  the  circuit  court  of  appeals, 
in  a  case  in  which  the  jurisdiction  of  the  cir- 
cuit court  was  invoked  solely  on  the  ground 
of  diverse  citizenship,  cannot  be  reviewed  in  the 
supreme  court  of  the  United  States  on  writ  of 
error  because  a  federal  question  arose  in  the 
course  of  the  proceedings  in  the  circuit  court, 
even  though  such  question  may  not  be  of  such 


a  character  as  would  permit  the  case,  under 
section  5  of  the  judiciary  act  of  1891  (26  Stat 
826.  c.  517  [U.  S.  Comp.  St  1901,  p.  549]),  to 
be  brought  directly  from  the  circuit  court  to 
the  supreme  court.  Writ  of  error  105  F.  737, 
45  C.  C.  A.  24.  dismissed.— Ayres  v.  Polsdorfer, 
23  S.  Ct  196,  187  U.  S.  585,  47  U  Ed.  314- 

A  judgment  of  the  circuit  court  of  appeals 
which  ie  made  final  by  the  judiciary  act  of 
March  3,  1891.  §  6  (26  Stat  828.  c.  517  [U.  S. 
Comp.  St  1901,  pp.  549.  550]).  is  not  review- 
able by  the  supreme  court'  of  the  United  States 
on  writ  of  error,  although  the  suit  involves  con- 
stitutional rights,  and  therefore  might  have 
been  brought  directly  from  the  circuit  court  to 
the  supreme  court  Writ  of  error  108  F.  873, 
48  C.  C.  A.  118.  dismissed.— Cary  Mfg.  Ca  ▼. 
Acme  Flexible  Clasp  Co.,  23  S.  Ot  211,  187 
U.  S.  427,  47  Im  Ed.  244. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals is  not  final,  under  Circuit  Court  of  Ap- 
peals Act  March  3,  1891.  S  6,  26  Stat  828,  c 
517  [U.  S.  Comp.  St  1901,  p.  549],  unless  the 
original  jurisdiction  of  the  Circuit  Court  was 
dependent  ^'entirely"  upon  diverse  citizenship. 
Decree  104  F.  425.  43  C.  C.  A.  620,  affirmed.— 
Northern  Pac.  Ry.  Co.  v.  Soderberg,  23  S.  Ct 
365,  188  U.  S.  526,  47  L.  Ed.  575. 

A  .decree  of  the  Circuit  Court  of  Appeals 
affirming  a  judgment  of  a  Circuit  Court  in  a 
cause  in  which  the  latter's  jurisdiction  depend- 
ed on  the  sole  ground  that  the  cause  of  action 
arose  under  the  federal  Constitution  will,  on 
appeal  to  the  Supreme  Court  of  the  United 
States,  be  reversed  for  the  lack  of  jurisdiction 
in  the  Circuit  Court  of  Appeals  to  review  the 
Circuit  Court  judgment.  Decree  111  F.  561,  49 
C.  C.  A.  455,  reversed.— Union  &  Planters' 
Bank  of  Memphis  v.  City  of  Memphis,  23  S.  Ct 
604,  189  U.  S.  71,  47  L  Ed.  712.      ' 

An  appeal  lies  to  the  Supreme  Court  of 
the  United  States  from  a  decree  of  a  Circuit 
Court  of  Appeals  in  a  controversy  between  a 
foreign  state  and  citizens  of  one  of  the  United* 
States,  since  such  decree  is  not  made  final  by 
the  provision  of  Act  March  3,  1891,  c.  517,  § 
6.  26  Stat  826,  828  [U.  S.  Comp.  St  1901,  p. 
550],  declaring  decrees  of  such  court  to  be 
final  ''in  all  cases  where  the  jurisdiction  is  de- 
pendent entirely  upon  the  opposite  parties  to 
the  suit  or  controversy  being  aliens  and  citizens 
of  the  United  States,  or  citizens  of  different 
states."  Decree  113  F.  1020.  51  C.  O.  A.  604, 
reversed. — Republic  of  Colombia  v.  Cauca  Ca, 
23  S.  Ct.  704.  190  U.  S.  524,  47  L.  Ed.  1159. 

The  jurisdiction  of  the  United  Sutea  Su- 
preme Court  to  review  a  judgment  of  the  Cir- 
cuit Court  of  Appeals  must  be  first  considered, 
where  the  question  in  regard  thereto  arisefl  on 
the  face  of  the  record.  Writ  of  error  114  F. 
290,  53  C.  C.  A.  14j  dismissed.— Continental 
Nat.  Bank  of  Memphis,  Tenn.,  v.  Buford,  24 
S.  Ct  54,  191  U.  S.  119,  48  L.  Ed.  119. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals is  final,  and  not  subject  to  review  by 
the  United  States  Supreme  Court  in  an  ac- 
tion by  a  national  bank  against  a  corporation 
of  another  state,  where  no  federal  questions 
are  presented  upon  which  the  suit  depends,  un- 
der Judiciary  Act  March  3,  1891,  c  517.  26 
Stat  826  [U.  S.  Comp.  St  1901.  pp.  488.  547], 
making  the  judgment  of  the  Circuit  Court  of 
Appeals  final  where  the  jurisdiction  of  the 
court  below  depended  entirely  on  the  diverse 
citizenship  of  the  parties,  and  Act  Aug.  IS, 
1888,  c.  866,  25  Stat  433  [U.  S.  Comp.  St. 
1901.  p.  5141.  providing  that  in  an  action 
against  national  banking  associations  the  Cir- 
cuit and  District  Courts  shall  not  have  juris- 
diction other  than  such  as  they  would  have  in 
cases  between  individual  citizens  of  the  same 
state. — Id. 

Averments  in  a  bill  which  charge  the  in- 
fringement of   a   trade-mark   registered   under 
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Act  March  3,  1881,  c.  138,  21  Stat.  502  [TJ.  S. 
Comp,  St.  1901,  p.  3401],  sufficiently  invoked 
the  jurisdictioxi  of  a  federal  Circuit  Court  on 
the  ground  that  the  case  arose  under  a  law 
of  the  United  States  to  deprive  the  judgment 
of  the  Circuit  Court  of  Appeals  in  the  suit  of 
that  finality  which  would  exist  had  jurisdic- 
tion d^ended  entirely  on  diverse  citizenship. 
Decree,  Searle  &  Hereth  Co.  v.  Warner,  112 
F,  674,  50  C.  C.  A.  321,  affirmed.— Warner 
▼.  Searle  &  Hereth  Co.,  24  S.  Ct  79,  191  U. 
S.  195,  48  U  Ed.  145, 

A  bill  to  ^enjoin  a  state  official  from  charg- 
ing that  coffee  coated  with  a  glaze  of  sugar  and 
eggs  comes  within  the  prohibition  of  the  Ohio 
pure  food  law  (2  Bates'  Ann.  St  1897,  p.  2229, 
tit.  5,  c.  "a'*),  against  coating  an  article  to  con- 
ceal damage  or  inferiority,  or  to  make  it  appear 
l)etter  or  of  greater  value  than  it  really  is,  and 
to  restrain  him  from  instituting  proceedings 
to  prevent  its  sale,  does  not  present  a  case  aris- 
ing under  the  federal  Constitution  so  as  to  de- 
prive the  decree  of  the  Circuit  Court  of  Ap- 
peals therein  of  that  finality  which  exists,  un- 
der Act  March  3,  1891,  c.  517,  S  6,  26  Stat 
828  [U.  S.  Comp.  St  1901,  p.  549],  when  the 
case  is  one  in  which  the  jurisdiction  of  the 
lower  court  depends  entirely  upon  diverse  citi- 
zenship, although  it  contains  averments  that  the 
construction  which. such  official  places  upon  the 
statute  will  render  it  repugnant  to  the  federal 
Constitution.  Appeal  113  F.  616,  51  C.  C.  A. 
122,  65  Ll  R.  A.  864,  dismissed.— Arbuckle  t. 
Blackburn,  24  S.  Ct  148,  191  U.  S.  406,  48 
U  Ed.  239.. 

l%e  removal  from  a  state  court  to  a  fed- 
eral Circuit  Court  for  diverse  citizenship,  of  a 
suit  by  a  trustee  in  bankruptcy  for  the  con- 
version of  property,  the  title  to  which  vested  in 
him  by  the  adjudication  in  bankruptcy,  places 
such  suit  in  the  federal  court  as  if  it  had  been 
commenced  there  on  that  ground  of  jurisdiction, 
within  the  rule  making  the  judgment  of  the 
Circuit  Court  of  Appeals  final  when  the  juris- 
diction of  the  Circuit  Court  depends  entirely  on 
diverse  citizenship,  and  not  as  if  it  had  been 
commenced  there  by  consent  of  defendant  un- 
der section  23,  Bankr.  Act  July  1,  1898,  c.  541, 
30  Stat.  552  TU.  S.  Comp.  St  1901,  p.  3431]. 
Writ  of  error,  Duplan  Silk  Co.  v.  Spencer,  115 
F.  689,  53  C.  C.  A.  321,  dismissed.— Spencer 
V.  Duplan  Silk  Co.,  24  S.  Ct  174,  191  U.  S. 
526,  48  U  Ed.  287. 

A  case  does  not  arise  under  the  laws  of  the 
United  States  so  as  to  deprive  the  judgment  of 
the  Circuit  Court  of  Appeals  therein  of  that 
finality  which  exists  when  the  jurisdiction  of 
the  Circuit  Court  depends  entirely  on  diverse 
citizenship,  unless  it  appears  by  plaintiff's  plead- 
ing that  the  suit  realjy  and  substantially  in- 
volves a  dispute  or  controversy  as  to  the  effect 
or  construction  of  the  Constitution,  or  validity 
or  construction  of  the  laws  or  treaties  of  the 
United  States,  upon  the  determination  of  which 
the  result  depends.— Id. 

A  suit  against  a  railway,  company  engaged 
in  carrying  the  United  States  mails  under  the 
federal  laws  and  'postal  regulations,  to  recover 
the  value  of  a  registered  package  alleged  to 
have  been  lost  through  its  negligence,  does  not 
arise  under  the  federal  Constitution  and  laws 
so  as  to  deprive  the  judgment  of  the  Circuit 
Court  of  Appeals  therein  of  the  finality  which 
exists  when  the  jurisdiction  of  the  Circuit  Court 
depends  entirely  on  diverse  citizenship,  where 
plaintiff  relied  on  principles  of  general  law,  and 
nowhere  asserted  a  right  which  might  be  de- 
feated or  sustained  by  one  or  another  construc- 
tion of  the  Constitution  or  of  any  law  of  the 
United  States.  Writ  of  error,  117  P.  434.  54 
C.  C.  A.  608,  65  L.  R.  A.  397,  dismissed.— 
Bankers'  Mut  Casualty  Co.  v*  Minneapolis, 
St  P.  &  S.  S.  M.  Ry.  Co.,  24  S.  Ct.  325,  192 
U.  S.  371,  48  Ll  Ed.  484. 


A  suit  to  recover  the  amount  of  a  tax  ex- 
acted under  War  Revenue  Act  June  13,  1898.  c. 
448,  S  27,  30  Stat.  448.  464  [U.  S.  Comp.  St 
1901,  p.  2306],  and  paid  under  protest,  in  which 
not  only  is  the  construction  of  that  statute  in- 
volved, but  the  rights  of  the  parties  depend,  on 
the  plaintiff's  own  showing,  upon  the  constitu- 
tionality of  such  statute  and  the  construction 
or  application  of  the  federal  Constitution,  is 
not  one  arising  under  the  revenue  laws,  within 
the  meaning  of  Act  March  8,  1891,  c  517.  t 
6,  26  Stat  826  [U.  S.  Comp.  St  1901,  pp.  549, 
550],  which  makes  the  judgment  of  the  Circuit 
Court  of  Appeals  in  such  cases  final;  and  such 
judgment  may  therefore  be  brought  to  the  fed- 
eral Supreme  Court  for  review  as  of  right. 
Judgment  113  F.  244.  51  C.  C.  A.  201.  reversed. 
— Spreckels  Sugar  Refining  Co.  v.  McClain,  24 
S.  Ct  376,  192  U.  S.  397,  48  L.  Ed.  496. 

The  jurisdiction  of  a  federal  Circuit  Court 
over  a  controversy  between  citizens  of  different 
states,  claiming  under  grants  from  different 
states,  depends  entirely  upon  the-  diversity  of 
citizenship,  vri thin  the  meaning  of  the  rule  that 
makes  the  decrees  of  a  Circuit  Court  of  Ap- 
peals final  in.  cases  in  which  diversity  of  citi- 
zenship is  the  sole  ground  of  oriprinal  jurisdic- 
tion, since  Congress,  in  the  various  judiciary 
acts,  has  only  conferred  original  jurisdiction  on 
the  Circuit  Courts  over  controversies  of  this 
character  when  the  parties  are  citizens  of  "the 
same  state.  Appeal  116  F.  147,  53  C.  C.  A. 
467,  dismissed.— Stevenson  v.  Fain,  25  S.  Ct.  6, 
195  U.  S.  165.  49  L.  Ed.  142. 

The  mere  assertion  of  title  under  a  patent 
from  the  United  States  presents  no  question 
which,  of  itself,  deprives  the  judgment  of  the 
Circuit  Court  of  Appeals,  in  a  petitory  action 
for  real  property,  of  that  finality  whidi  exists 
if  the  jurisdiction  of  the  Circuit  Court  dep-nds 
solely  upon  diversity  of  citizenship.  Writ  of 
error,  Gonsoulin's  Heirs  v.  Gulf  Co.,  116  F. 
251,  53  G.  C.  A.  31,  dismissed.— Bonin  v.  Gulf 
Co..  25  S.  Ct  608,  198  U.  S.  115,  49  L.  Ed. 
970. 

Appellants  cannot  invoke  the  supposed  pres- 
ence of  a  constitutional  question  in*  a  cause 
as  the  ground  for  sustaining  an  appeal  from  the 
United  States  Circuit  Court  of  Appeals,  where, 
if  any  such  question  was  disposed  of  by  the  de- 
cree, it  was  decided  in  their  favor.— Empire 
State-Idaho  Mining  &  Developing  Co.  v.  Han- 
ley,  25  S.  Ct  691,  198  U.  S.  292,  49  L.  Ed. 
1056. 

An  allegation  by  a  party  claiming  an  in- 
terest in  a  mining  claim*  by  virtue  of  a  pur- 
chase from  an  administrator  under  a  decree  of 
the  probate  court,  that  a  subsequent  decree  of 
that  court  annulling  the  prior  decree  was  in- 
valid for  want  of  jurisdiction  to  render  it  at  a 
subsequent  term,  for  want  of  notice  and  for 
lack  of  evidence,  does  not  amount  to  an  asser- 
tion that  he  was  deprived  of  his  interest  by  the 
court  without  due  process  of  law,  which  would 
support  the  jurisdiction  of  a  federal  Circuit 
Court  irrespective  of  diversity  of  citizenship, 
and  therefore  permit  an  appeal  to  the  Supreme 
Court  from  a  decree  of  the  Circuit  Court  of 
Appeals  in  the  cause. — Id. 

Rights  asserted  under  the  Constitution  of 
the  United  States  may  be  so  whqlly  wanting 
in  merit  as  not  to  afford  a  basis  for  an  appeal 
to  the  Supreme  Court  from  a  decree  of  a  Cir- 
cuit Court  of  Appeals.— O'Callaghan  v.  O'Brien. 
25  S.  Ct  727,  199  U,  S.  89,  50  L.  Ed.  101,  af- 
firming judgment  Carrau  v.  O'Callagan,  125 
F.  657,  60  C.  C.  A.  347,  which  reversed  judg- 
ment (C.  C.)  O'Callaghan  v.  O'Brien,  116  F. 
934. 

The  jurisdiction  of  the  federal  Circuit  Court 
depended  entirely  upon  diversity  of  citizen- 
ship within  the  meaning  of  Act  March  3.  1891, 
c.  517.  §  6,  26  Stat  828  [U.  S.  Comp.  St. 
1901,  p.  550],  making  the  Circuit  Court  of  Ap- 
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peals  tbe  court  of  last  resort  fii  such  cases, 
where  the  cause  was  removed  tor  prejudice  or 
local  influence  from  a  state  court,  under  the 
provision  of  Act  March  3.  1887,  c.  373,  24 
Stat  553,  as  corrected  by  Act  Aug.  13,  1888, 
c.  866,  25  Stat.  433  U.  S.  Comp.  St  1901,  p. 
508],  for  removals  on  those  grounds  of  suits 
embracing  a  controversy  between  a  citizen  of 
the  state  in  which  the  suit  is  brous:ht  and  a  cit' 
izen  of  another  state,  by  '*any  defendant,  be- 
ing such  citizen  of  another  state."  Judgment 
128  F.  1019,  62  C.  C.  A.  680,  reversed.— Coch- 
ran V.  Montgomery  County,  26  S.  Ct.  58,  199 
U.  S.  260,  50  L.  Ed.  182,  4  Ann.  Cas.  451. 

The  want  of  any  money  value  in  contro- 
versy precludes  an  appeal  to  the  Supreme  Court 
of  the  United  States  from  an  order  of  a  Circuit 
Court  of  Appeals,  discharging,  on  a  writ  of  cer- 
tiorari issued  on  a  petition  for  habeas  coinpus 
and  certiorari,  a  person  convicted  of  introduc- 
ing liquors  into  an  Indian  reservation,  and  sen- 
tenced to  fine  and  imprisonment.  Order,  Ex 
parte  Dick,  141  F.  5,  72  C.  C.  A.  667,  reversed. 
—Whitney  v.  Dick.  26  S.  Ct.  584,  202  U.  S. 
132,  50  L   Ed.  963. 

An    appeal   from   a   Circuit   Court   of   Ap- 

Seals  to  the  federal  Supreme  Court  will  not  be 
ismissed  on  the  ground  that  the  jurisdiction 
of  the  Circuit  Court  was  invoked  solely  on  the 
grounds  of  diverse  citizenship,  where  grounds 
of  suit  and  relief  were  also  based  upon  federal 
statutes  which  were  necessary  elements  of  the 
decision  of  the  Circuit  Court  of  Appeals.  De- 
cree (1906)  143  F.  810.  74  C.  C.  A.  484.  affirm- 
ed.—Henningsen  V.  United  States  Fidelity 
&  Guaranty  Co.,  28  S.«Ct.  389,  208  U.  S.  404, 
52  L.  Ed..  547. 

A  judgment  of  a  Federal  circuit  court  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  the  infringement  of  a  copyrighted  map, 
in  which  a  prior  judgment  sustaining  a  demur- 
rer to  and  dismissing  the  declaration  on  the 
ground  that  the  copyright  law  gave  no  such 
action  was  reversed  by  the  circuit  court  of  ap- 
peals, to  which  the  case  was  carried  by  the 
plaintiff,  may  be  reviewed  by  the  Federal  Su- 
preme Court  on  a  direct  writ  of  error  sued  out 
by  the  defendant  below  under  Act  March  3, 
1891,  c.  517,  §  5.  26  Stat  827  (U.  8.  Comp. 
St.  1901,  p.  549),  as  presenting  the  question 
of  the  jurisdiction  of  the  circuit  court.  Judg- 
ment, Walker  v.  Globe  Newspaper  Co.  (1905) 
140  F.  305.  72  C.  C.  A.  77,  2  L.  R  A.  (N.  S.) 
913,  5  Ann.  Cas.  274,  reversed. — Globe  News- 
aper  Co.  v.  Walker,  28  S.  Ct  726,  210  U.  S. 


isr 


52  L.  Ed.  1096. 


Jurisdiction  below  depends  entirely  upon 
diverse  citizenship  within  the  meaning  of  Act 
March  3,  1891,  c.  517,  $  6,  26  Stat  828  (U. 
8.  Comp.  St  1901,  p.  549),  making  judgments 
of  the  Circuit  Courts  of  Appeals  final  in  such 
cases,  where  that  is  the  only  ground  of  juris- 
diction disclosed  by  the  complaint,  although  a 
federal  question  may  have  been  raised  at  the 
trial.— Bagley  v.  General  Fire  Extinguisher  Co., 
29  S.  Ct.  341.  212  U.  S.  477.  53  L.  Ed.  605. 

A  question  as  to  the  full  faith  and  credit 
to  be  given  judgments  of  another  state  is  not 
disclosed  so  as  to  permit  a  review  ih.  the  fed- 
eral Supreme  Court,  under  Act  March  3,  1891, 
c.  517,  §  6.  26  Stat.  828  (U.  S.  Comp.  St.  1901, 
p.  549),  of  a  judgment  of  the  Circuit  (Ik>urt  of 
Appeals,  by  a  complaint  in  which  such  judg- 
ments seem  to  be  referred  to  primarily,  if  not 
solely,  as  fixing  the  amount  of  the  plaintifTs 
claim. — Id. 

A  complaint  invoking  full  faith  and  credit 
for  judgments  of  another  state  does  not  present 
a  case  arising  under  the  federal  Constitution  so 
as  to  permit  a  review  in  the  federal  Supreme 
Court  under  Act  March  3,  1891,  c.  517,  §  6. 
26  Stat  828  (U.  S.  Comp.  St.  1901,  p.  549),  of 
the  judgment  of  a  Circuit  Court  of  Appeals, 
where  the  defendant  was  not  a  party  to  the 
judgments,  and,  if  bound  by  them,  is  so  bound 
not  by  their  own  operation,  but  by  an  estoppel 


arising  out  of  the  contract  relations  between 
the  parties  and  notice  to  defend  the  suits  in 
which  the  judgments  were  rendered,  the  ground 
of  the  decision  of  the  courts  below  being  that 
there  was  no  such  estoppel,  the  decision  turning 
wholly  ou  construction  of  the  contract  as  ex- 
cluding liability  over  in  the  event  that  hap- 
pened.—Id. 

The  absence  of  any  specific  reference  to 
the  federal  Supreme  Court  m  the  provisions  of 
Act  March  1,  1895,  c.  145,  |  11,  28  Stat  698, 
and  Act  March  3,  1905,  c.  1479,  $  12.  33 
Stat.  1081  (U.  S.  Comp.  St  Sppp.  1907.  p. 
208),  for  an  appellate  review  in  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  of  the 
final  decisions  of  the  Court  of  Appeals  in  the 
Indian  Territory  in  the  same  manner  as  deci- 
sions of  the  Circuit  Courts,  precludes  any  fur- 
ther review  in  the  Supreme  Court  by  appeal 
from  or  writ  of  error  to  the  Circui*"  Court  of 
Appeals.— Laurel   Oil  &  Gas  Co.  y.   Morrison^ 

29  S.  Ct.  394,  212  U.  8.  291,  53  Lu  Ed.  517. 

A  judgment  of  a  Circuit  Court  of  Appeals 
in  a  case  of  which  the  District  Court  had  juris- 
diction solely  because  arising  under  the  crim- 
inal laws  is  by  the  very  terms  of  Act  March  3, 
1891;  c.  517,  I  6,  26  Stat.  828  (U.  S.  Comp.  St 
1901,  p.  549).  ''final,"  and  is  not  reviewable  in 
the  federal  Supreme  Court,  although  constitii- 
tional  rights  were  invoked  by  the  accused,  and 
the  case  might  therefore,  under  section  5  of 
that  act,  have  been  brought  directly  from  the 
District  Court  to  the  Supreme  Court.— MacFad- 
den  V.  United  States,  29  8.  Ct  490,  213  U. 
S.  288,  53  !».  Ed.  801. 

A  decision  of  a  Circoit  Court  of  Appeals 
that  certain  creditors  from  w^om  a  bankrupt 
obtained  goods  by  fraud  were  entitled  to  pref* 
erential  payment  of  their  claim,  presented  by 
an  intervening  petition  after  their  further  prose- 
cution of  an  action  of  replevin  against  a  receiT- 
er  appointed  by  a  state  court  had  been  enjoined 
by  the  bankruptcy  court  is  not  reviewable  in 
the  federal  Supreme  Court  as  involving  a  ques- 
tion which  would  sustain  a  writ  of  error  to  a 
state  court,  because  the  replevin  suit  in  the  state 
court  was  considered  by  the  Circuit  Court  ai 
Appeals  as  showing  the  purpose  of  the  creditors 
to  rescind  the  sale  of  the  goods  replevied,  and 
,as  a  means  of  identifying  what  part  of  tlie  goods 
4ued  for  was  in  the  possession  of  the  state  court 
and,  afterwards,  what  proceeds  of  sales  went 
into  the  possession  of  the  bankruptcy  coart  un- 
der an  order  of  the  state  court  for  the  deliv- 
ery of  the  property  to  the  receiver  in  bankrupt- 
cy, upon  tne  condition  that  the  latter  should 
assume  and  pay  the  liabilities  incurred  in  the 
state  court.— Blake  v.  William  Openhym  &  Sona» 

30  S.  Ct  309,  216  U.  S.  32%  54  L.  Ed.  49& 

A  decree  of  a  Circuit  Court  of  Appeals  af- 
firming a  decree  of  dismissal  rendered  by  a  fed- 
eral (Srcuit  Court  is  not  reviewable  in  the  fed- 
eral Supreme  Court  where,  if  the  allegations 
which  set  up  diversity  of  citisenship  were  strick- 
en from  the  bill,  the  Circuit  (Uourt  would  have 
had  no  jurisdiction  of  the  suit— Weir  v.  Ronn- 
tree,  30  S.  Ct.  41$,  216  U.  S.  607.  54  U  Ed. 
635. 

A  final  decree  of  a  Circuit  Court  of  Ap- 
peals in  a  suit  to  enjoin  the  infringement  of  a 
trn  de-mark  registered  under  Act  Feb.  20, 19(^.  c 
592,  33  Stat.  724  (U.  S.  Comp.  St  Supp.  1909, 
n.  1275),  cannot  be  reviewed  by  the  federal 
Supreme  Court  by  appeal,  in  view  of  section 
18  of  that  act  placing  suits  brought  under  its 
provisions  within  the  scope  of  Act  March  3^ 
1891,  c.  517,  I  6,  26  Stat  828  (U.  8.  Comp. 
St.  1901,  p.  549),  which  makes  decisions  of  the 
Circuit  (Jourts  of  Appeals  final  "in  all  cases  nn* 
der  the  patent  laws,  under  the  revenue  laws» 
under  the  criminal  laws,  and  in  admiralty  ceas- 
es," with  power  in  the  Supreme  Court  to  re- 
quire any  such  case  to  be  certified  thereto  for 
review  and  determination,  with  the  same  pow- 
er and  authority  in  the  case  as  if  it  had  been 
i  carried  up  by  appeal  or  writ  of  error.— Hatdi* 
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inson.  Pierce  &  Co.  ▼.  Loewy,  30  S.  Ct  613, 
217  U.  S.  457,  54  L.  Ed.  838. 

The  issae  of  unfair  competition  must  be 
regarded  as  open  for  consideration  by  the  fed- 
eral Supreme  Court,  on  an  appeal  from  the 
Circuit  Court  of  Appeals,  where  there  was  both 
diversity  of  citizenship  and  the  assertion  of  a 
valid  trade-mark  to  give  jurisdiction  to  the 
Circuit  Court,  in  view  of  the  statutory  provi- 
sion making  the  judgments  of  Circuit  Courts 
of  Appeals  final  only  where  the  jurisdiction  be- 
low depended  entirely  upon  diversity  of  citizen- 
ship, or  where  the  case  arose  under  the  patent, 
revenue,  criminal,  or  admiralty  laws.— (1911) 
Standard  Paint  Co.  v.  Trinidad  Asphalt  Mfg. 
Co.,  31  S.  Ct.  456,  220  U.  S.  446.  55  L.  Ed. 
536,  affirming  decree  (1908)  Trinidad  Asphalt 
Mfg.  Co.  v.  Standard  Paint  Co.,  163  F.  977, 
90  C.  C.  A.  195. 

A  constitutional  question  first  advanced  on 
the  trial  of  a  cause  cannot  serve  as  the  basis 
for  a  writ  of  error  from  the  federal  Supreme 
Court  to  a  Circuit  Court  of  Appeals.— (1911) 
Chicago  Junction  Ry.  Co.  v.  King,  32  S.  Ct. 
79.  222  U.  S.  222.  56  L.  Ed.  173.  aflirming 
judgment  (1909)  169  F.  372,  94  C.  C.  A.  652. 

An  action  to  recover  damages  for  personal 
injuries,  based  upon  the  federal  safety-appliance 
act,  is  one  in  wnich  the  judgment  of  a  Circuit 
Court  of  Appeals  may  be  reviewed  in  the  fed- 
eral Supreme  Court. — Id. 

The  federal  Supreme  Court,  when  review- 
ing a  judgment  of  a  Circuit  Court  of  Appeals, 
affirming  a  judgment  of  a  Circuit  Court  in  an 
action  to  recover  damages  for  personal  injuries, 
discharges  its  whole  duty,  with  reference  to  the 
contention  that  the  plaintiff  was  so  clearly 
guilty  of  contributory  negligence  that  it  was 
the  duty  of  the  court  to  have  directed  a  ver- 
dict for  defendant,  by  giving  to  the  record  such 
examination  and  consideration  as  may  be  neces- 
sary in  order  to  determine  whether  plain  error 
was  committed  by  the  court  below,  and  is  not 
called  upon  to  scrutinize  the  whole  record  fur 
the  purpose  of  discovering  whether  it  may  not 
be  possible  by  a  minute  analysis  of  the  evidence 
to  draw  inferences  therefrom  which  may  pos- 
sibly conflict  with  the  conclusions  below  as  to 
the  tendencies  of  the  proof.— Id. 

Jurisdiction  of  federal  Circuit  Court  of  a 
suit  by  an  Indiana  corporation  to  enjoin  a  com- 
mon carrier  incorporated  in  Kentucky  from  re- 
fusing to  accept  interstate  shipments  of  in- 
toxicating liquors  held  not  dependent  upon 
diverse  citizenship^  alone  so  as  to  make  the 
judgment  of  the  Circuit  Court  of  Appeals  final. 
—(1912)  Louisville  &  N.  R.  Co.  v.  l\  W.  Cook 
Brewing  Co.,  32  S.  Ct.  189,  223  U.  S.  70,  56 
L.  Ed.  355.  affirming  judgment  (1909)  172  F. 
117,  96  C.  C.  A.  322,  40  L.  R.  A,  (N.  S.)  798. 

Plain  error  alone  will  justify  reversing  a 
judgment  of  a  Circuit  Court  of  Appeals  in  a 
personal  injury  case  brought  to  the  Supreme 
CTourt  on  the  ground  that  defendant  corpora- 
tion has  a  charter  from  the  United  States. 
—(1912)  Texas  &  P.  R.  Co.  v.  Howell,  32  S. 
Ct.  601,  224  U.  S.  577,  56  L.  Ed.  892,  af- 
firming judgment  (1911)  191  F.  1006,  111  C. 
C.  A.   674. 

A  decree  of  a  federal  Circuit  Court  of 
Appeals  which,  on  appeal  under  Act  March 
3,  1891,  f  7,  as  amended  by  Act  April  14,  1906, 
to  review  interlocutory  decree  granting  an  in- 
junction, reversed  such  decree  and  directed 
that  bill  be  dismissed,  is  a  final  decree  and 
appealable  to  the  Supreme  Court  under  sec- 
tion 6  of  the  former  act,  where  jurisdiction 
was  invoked  for  diverse  citizenship  and  on  the 
ground  that  the  suit  arose  under  act  of  Con- 
gress.—(1912)  United  States  Fidelity  &  Guaran- 
ty Co.  V.  Bray,  32  S.  Ct.  620,  225  U.  S.  205, 
56  L.   Ed.  1065,  affirming  decree  (1909)  Bray 


V.  United  States  Fidelity  &  Goaranty  Co.,  170 
F.  689,  96  C.  C.  A.  9. 

Thirty-day  limitation  prescribed  by  Act 
March  3,  1891,  S  7,  as  amended  by  Act  April 
14,  1906,  for  appeal  in  injunction  cases,  ap- 
plies only  to  appeals  to  the  Circuit  Court  of 
Appeals.— Id. 

Jurisdiction  of  a  federal  Circuit  Court  of 
a  suit  by  a  receiver  of  a  railroad,  appointed 
in  another  suit  in  that  court,  to  enjoin  the 
enforcement  of  an  order  of  a  state  railroad 
commission  interfering  with  interstate  com- 
merce and  depriving  owners  of  their  property 
without  due  process  of  law,  and  denying  the 
equal  protection  of  the  laws,  was  not  depend- 
ent entirely  on  diverse  citizenship  within  Act 
March  3,  1891,  |  6,  making  decrees  of  Circuit 
Courts  of  Appeals  final  in  such  cases. — (1912) 
Railroad  Commission  of  Ohio  v.  Worthington, 
32  S.  Ct.  653,  225  U.  S.  101,  66  L.  Ed.  1004, 
affirming  decree  (1911)  187  F.  965,  110  C.  C. 
A.  86. 

The  finality  of  a  decision  of  a  Circuit 
Court  of  Appeals  under  Act  March  3,  1891, 
I  6,  on  the  theory  that  diverse  citizenship  was 
the  sole  ground  of  jurisdiction,  is  not  affected 
by  a  petition  in  intervention.— Shul this  v.  Mc* 
Dougal,  32  S.  Ct  704,  225  U.  S.  561,  56  L. 
Ed.  1205. 

Whether  the  jurisdiction  of  the  federal 
Circuit  Court  depended  on  diverse  citizenship 
alone,  within  Act  March  3,  1891,  f  6,  or  was 
rested  on  other  grounds  as  well,  must  be  deter- 
mined from  complainant's  statement. — Id. 

A  decree  of  a  Circuit  Ourt  of  Appeals 
is  none  the  less  final  under  Act  March  3,  1891, 
I  6,  on  thie  theory  that  jurisdiction  depended 
on  diverse  citizenship  alone,  because  other 
grounds  of  jurisdiction  may  be  argumentative- 
ly  inferred. — Id. 

A  suit  to  determine  conflicting  claims  to 
land  allotted  to  Creek  Indians  does  not  arise 
under  federal  statutes,  so  as  to  permit  appeal 
to  the  federal  Supreme  Court  under  Act  March 
3,  1891,  I  6,  from  the  decree  of  the  Circuit 
Court  of  Appeals,  where  the  bill  makes  no  men- 
tion of  the  statutes  constituting  source  of  com- 
plainant's title  or  of  any  controversy  respect- 
ing their  validity  or  effect — Id. 

A  prior  decision  of  a  d^ircuit  Ck)urt  of  Ap- 
peals is  not  the  law  of  the  case  for  the  Su- 
preme Court,  reviewing  a  later  decision  of  the 
former  court  in  the  same  case. — (1912)  Messing- 
er  V.  Anderson,  32  S.  Ct  739,  225  U.  S.  436, 
56  L.  Ed.  1152,  reversing  judgment  (1909)  171 
F.  785,  96  C.  C.  A.  445. 

The  federal  Supreme  Court,  having  acquired 
jurisdiction  of  a  decree  of  the  Circuit  Court  of 
Appeals  which  revised  on  appeal  a  decree  re- 
viewable only  by  writ  of  error,  wiU  reverse 
the  judgment  and  remand  with  instructions  to 
dismiss  the  appeal. — Four  Hundred  and  Forty- 
Three  Cans  of  Frozen  Egg  Product  v.  United 
States,  33  S.  Ct  50.  226  U.  S.  172,  57  L.  Ed.. 
174,  reversing  judgment  United  States  v.  Four 
Hundred  and  Forty-Three  Cans  of  Frozen  Egg 
Product,  193  F.  589,  113  C.  C.  A.  457. 

Writ  of  error  lies  from  the  Supreme  Court 
to  review  judgment  of  the  Circuit  Court  of 
Appeals  affirming  judgment  founded  on  Employ- 
er's Liability  Act  April  22,  1908,  where  mat- 
ter in  controversy  exceeds  $1,000. — Missouri, 
K.  &  T.  Ry.  Co.  V.  Wulf,  33  S.  Ct.  135.  226 
U.  S.  570,  57  L.  Ed.  355,  Ann.  Cas.  1914B, 
134,  affirming  judgment  192  F.  919.  113  C.  C. 
A.  665. 

A  petition,  in  an  action  by  trustee  in  bank- 
ruptcy on  a  bond  given  to  retain  property  with- 
in the  jurisdiction,  does  not  disclose  as  a  ground 
of  federal  jurisdiction  that  the  case  arose  un- 
der the  laws  of  the  United  States  so  as  to  per- 
mit a  writ  of  error  to  review  the  judgment  of 
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the  Circuit  Court  of  Appeals  where  the  trustee 
relies  solely  on.  the  ownership  of  the  property 
by  the  bankrupts. — Lovell  v.  Isidore  Newman 
&  Son,  33  S.  Ct.  375,  227  U.  S.  412,  57  U 
Ed.  577. 

The  constitutional  question  imported  into 
the  case  by  an  amendment  to  the  petition  al- 
lowed by  a  federal  Circuit  Court  after  the  cause 
had  been  taken  to  the  Circuit  Court  of  Appeals, 
where  the  judgment  of  the  trial  court  sustaining 
a  demurrer  to  the  answer  had  been  reversed 
and  the  case  remanded  with  directions  for  fur- 
ther proceedings  in  accordance  with  the  opin- 
ion, will  not  sustain  a  direct  writ  of  error  from 
the  federal  Supreme  Court  to  review  the  final 
judgment. — Union  Trust  Co.  of  St.  Louis  v. 
Westhns,  33  S.  Ct.  593,  228  U.  S.  519,  57  L.- 
Ed. ^7. 

Where  the  jurisdiction  of  the  court  depend- 
ed entirely  upon  diverse  citizenship,  it  preclud- 
ed any  appeal  from  the  decree  of  the  Circuit 
Court  of  Appeals,  though  the  bill  contains  a 
general  allegation  that  the  suit  arises  under  the 
federal  Constitution  and  refers  to  conjectured 
violation  of  contract  and  due  process  of  law 
clauses  of  that  instrument  which  are  without 
merit.— City  and  County  of  Denver  v.  New 
York  Trust  Co.,  33  S.  Ct.  657,  229  U.  S.  123. 
57  L.  Ed.  1101,  reversing  decree  187  F.  890, 
110  C.  C.  A.  24. 

The  Circuit  Court's  jurisdiction  is  none  the 
less  dependent  on  diverse  citizenship,  so  as 
to  preclude  an  appeal  to  the  Supreme  Court 
from  the  Circuit  (!!ourt  of  Appeals,  because 
the  cross-bill  may  be  broader  than  the  orig- 
inal bill,  and  may  seek  relief  on  a  federal 
ground,  while  the  original  bill  discloses  diverse 
citizenship  as  the  sole  ground  for  jurisdiction. 
—Id. 

Dismissal  of  a  suit  by  a  shipper  against  a 
carrier  for  violation  of  Act  'Feb.  4,  1887,  will 
not  be  stayed  by  the  Supreme  Court,  where  it 
concurs  in  the  view  of  the  two  courts  below 
that  the  Circuit  Court  had  no  jurisdiction  be- 
cause of  no  action  by  the  Interstate  Commerce 
Commission,  until  plaintiff  can  apply  to  the 
Commission  and  obtain  a  ruling,  if  a  right  to 
apply  was  barred  by  Act  June  29,  1906,  when 
the  action  was  begun  in  the  court  below,— 
Morrisdale  Coal  Co.  t.  Pennsylvania  R.  Co., 
33  S.  Ct  938,  230  U.  S.  304,  57  L.  Ed.  14»4, 
affirming  judgment  183  F.  929,  106  C.  C.  A. 
269.   * 

Jurisdiction  of  the  federal  Circuit  Court  of 
a  suit  by  an  electric  light  company  to  enjoin 
the  threatened  disconnection  of  its  wires  under 
a  resolution  of  the  city  must  be  deemed  to  have 
•been  invoked  on  the  ground  of  diverse  citizen- 
ship, so  as  to  make  decision  of  the  Circuit  Court 
of  Appeals  final,  where  it  did  not  appear  that 
complainant  was  asserting  a  right  or  immunity 
under  the  federal  Constitution,  but  was  plant- 
ing its  right  to  relief  on  the  doctrine  of  es- 
toppel.—Omaha  Electric  Light  &  Power  CJo.  v. 
City  of  Omaha,  33  S.  Ct,  974,  230  U.  S.  123, 
57  L.  Ed.  1419, .  dismissing  appeal  179  F.  455. 
102  C.  C.  A.  601. 

A  writ  of  error  will  not  lie  from  the  federal 
Supreme  Court  to  review  a  jud^ent  of  a  Cir- 
cuit Court  of  Appeals  in  a  suit  in  which  the 
jurisdiction  of  the  federal  court  was  invoked 
on  the  ground  of  citizenship,  though  there  arose 
a  question  as  to  the  validity  under  the  federal 
Constitution  of  an  ordinance  which  was  the 
foundation  of  the  successful  party's  right,  and 
the  unsuccessful  party  could  have  brought  the 
case  directly  to  the  federal  Supreme  Court  from 
the  District  Court.— Boise  Artesian  Hot  &  Cold 
Water  Co.  v.  Boise  City,  33  S.  Ct,  1003,  230 
U.  S.  98,  57  L.  Ed.  1409,  dismissing  appeal 
Boise  City  v.  Boise  Artesian  Hot  Sc  Cold  Wa- 
ter Co..  186  F.  705,  108  C.  C.  A.  623. 

An  appeal  to  the  federal  Supreme  Court  to 
review  decision  of  Circuit  Court  of  Appeals  un- 
der Trade-Mark  Act  Feb.  20,  1905,  cannot  be 


maintained  under  Judicial  Code,  H  241  (Act 
March  3.  1911,  c  231,  36  Stat.  1157  [U.  S. 
Comp.  St  Supp.  1911,  n.  229]),  as  one  not 
made  final  under  that  Coae,  though  trade-mark 
oases  are  not  included  in  section  128  of  the 
decisions  which  shall  be  final  except  as  review- 
able under  sections  239,  240,  on  certified  ques- 
tions or  certiorari,  since  these  sections,  in  view 
of  sections  292.  294.  and  297  df  the  Code,  must 
be  read  in  connection  with  section  18  of  the 
Trade-Mark  Act,  relating  to  remedy  by  cer- 
tiorari in  trade-mark  and  patent  cases.— Street 
&  Smith  V.  Atlas  Mfg.  Co.,  34  S.  Ct.  73,  231 
U.  S.  348,  58  L.  Ed.  262,  dismissing  appeal 
Atlas  Mfg.  Co.  v.  Street  &  Smith,  204  F.  398, 
122  C.  C.  A.  568,  47  L.  R.  A.  (N.  S.)  1002. 

Jurisdiction  of  Circuit  Court  of  Appeals  is 
not  final  because  original  jurisdiction  of  the 
District  Court  depended  only  on  diverse  citizen- 
ship, where  by  a  supplemental  bill  there  were 
added  constitutional  grounds  which  might  have 
been  in  the  original  bill. — Ciby  of  Vicksburg  v. 
Henson,  34  S.  Ct  95.  231  U.  S.  259,  58  L. 
Ed.  209,  reversing  judgment  203  F.  1023,  121  * 
C.  C.  A.  664. 

A  judgment  of  a  federal  Circuit  Court  of 
Appeals  in  an  action  under  Employers*  Liabil- 
ity Act  April  22,  1908,  as  amended  by  Act 
April  5,  1910,  will  be  affirmed  where'  all  the 
questions  presented  are  of  general  law,  not 
involving  the  interpretation  of  a  statute. — 
Southern  Rv.  Co.  r.  Gadd,  34  S.  Ct  696,  233 
U.  S.  572,  58  L.  Ed.  1099.  affirming  judgment 
207  F.  277.  125  C,  C.  A.  21. 

A  question  of  interpretation  of  Employers* 
Liability  Act  April  22.  1908.  as  amended  by 
Act  April  5,  1910,  is  not  presented  for  review 
on  writ  of  error  to  a  Circuit  Court  of  Appeals 
by  refusal  of  request  of  defendant  to  take  the 
case  from  the  jury,  where  such  request  was 
absolutely  without  merit. — Id. 

A  suit  arises  under  the  laws  of  the  United 
States  within  Judicial  Code,  §  24.  so  as  to 
permit  an  appeal  to  the  Supreme  Court  from 
the  Circuit  Court  of  Appeals  when  brought  by 
persons  not  parties  to  a  bankruptcy  proceed- 
ing in  opposition  to  the  adjudication  and  ap- 
pointment of  trustees  therein,  and  to  have  the 
trustees  restrained  from  prosecuting  an  eouity 
suit  against  them  in  a  state  court — Hull  t. 
Burr.  34  S.  Ct  892.  234  U.  S.  712.  58  U  Ed. 
1557,  affirming  decree  207  F.  543.  125  C.  C.  A. 
221.  which  denies  rehearing  206  F.  1,  124  C.  C. 
A.  135. 

The  federal  Supreme  Court,  reviewing  judg- 
ment of  a  Circuit  Court  of  Appeals  on  the 
ground  that  defendant  corporation  has  a  Unit- 
ed States  charter,  will  only  inquire  w*hether 
there  was  plain  error. — ^Tezas  &  P.  Ry.  Co.  v. 
ttosborough,  35  S.  Ct  117,  235  U.  S.  429,  59 
L.  Ed.  299,  affirming  judgment  209  F.  205, 
126  C.  C.  A.  299. 

The  federal  Supreme  Court  on  writ  of  er- 
ror to  the  Circuit  Court  of  Appeals  in  an  ac- 
tion under  the  Employers*  Liability  Act  April 
22,  1908,  involving  no  contention  as  to  its  mean- 
ing, need  not  review  alleged  error  in  relation 
to  principles  of  general  law.— Yazoo  &  M.  V. 
R.  Co.  V.  Wright  35  S.  Ct.  130.  235  U.  S.  376, 
59  L,  Ed.  277.  affirming  judgment  207  F,  281, 
125  O.  C.  A.  25. 

A  bill  to  quiet  title  to  land  commencing  in 
grant  from  Spain,  dependiug  on  a  treaty  with 
Spain  and  laws  of  the  United  States,  does  not 
depend  wholly  on  citizenship  or  alienage  of  the 
parties,  so  as  to  make  decree  of  Circuit  Court 
of  Appeals  final. — Wilson  Cypress  Co.  v.  Pozo, 
35  S.  Ct  446,  236  U.  S.  635.  59  L.  Ed.  758, 
reversing  decree  202  F.  742,  121  C.  C.  A.  578, 

Jurisdiction  of  Circuit  Court  over  suit  by 
nonresident  to  compel  municipality  to  perform 
paving  contracts  held  dependent  on  diverse  citi- 
zenHhip,  so  as  to  make  decree  of  Circuit  Court 
of  Appeals  final,  though  bill  also  asserted  vio- 
lation of  vested  rights  under  the  fed^kral  Con- 
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@titution. — ^McCormick  v.  Oklahoma  City,  35  S. 
Ct.  455,  236  U.  S.  657,  59  L.  Ed.  771,  dismiss- 
ing appeal  203  F.  921,  122  C.  C.  A.  215. 

Judgment  of  federal  Circuit  Court  of  Ap- 
peals in  action  against  federal  corporation  may 
be  brought  up  for  review  in  the  federal  Su- 
preme Court— Texas  &  P,  R.  Co.  v.  Hill,  35 
S.  Ct.  575,  237  U.  S.  208,  59  L.  Ed.  918; 
Same  v.  Marcus,  35  S.  Ct  578,  237  U.  S.  215, 
59  L.  Ed.  924. 

Jurisdiction  of  federal  court  of  a  suit  by 
New  York  telegraph  company  against  Kentucky 
railway  company  to  expropriate  under  a  state 
statute  a  telegraph  right  oi  way  over  the  right 
of  way  of  a  railroad  is  dependent  on  diverse 
citizenship,  and  pending  judgment  of  court  of 
appeals  final,  though  there  is  an  unexplained 
averment  by  a  telegraph  company  that  it  had 
accepted  provisions  of  Act  July  24,  1866. — 
Louisville  &  N.  R.  Co.  v.  Western  Union  Tel. 
Co..  35  S.  Ct.  598,  237  U.  S.  300,  59  L.  Ed. 
965.  dismissing  appeal  203  F.  1022,  121  C.  C. 
A.  664. 

Decree  affirming  dismissal  in  District  Court 
of  suit  to  restrain  use  of  name '  "Webster"  as 
applied  to  dictionaries,  held  not  appealable  to 
federal  Supreme  Court  when  suit  was  not  based 
on  diverse  citizenship  but  on  allegations  of  un- 
fair competition,  and  containing  no  cause  of 
action  under  federal  Constitution  or  laws  and 
on  trade-marks  having  the  word  ** Webster" 
registered  under  Act  March  j3,  1881,  after  ex- 

?iration  of  copyright,  and  under  Act  Feb.  20, 
905.  making  jurisdiction  of  Circuit  Courts  of 
Appeal  final.— G.  &  C.  Merriam  Co.  v.  Syndi- 
cate Pub.  Co.,  35  S.  Ct.  708,  237  U.  S.  618, 
59  Jj.  Ed.  1148,  dismissing  appeal  207  F.  515, 
125  C.  C.  A.  177. 

Vague  references  to  the  federal  Constitu- 
tion in  a  bill  seeking  redress  for  injury  from 
the  operation  of  a  railway  on  a  highway  held 
insufficient  to  show  that  tne  jurisdiction  of  the 
federal  Circuit  Court  of  Appeals  was  invoked 
on  ground  other  than  diversity  of  citizenship 
so  as  to  permit  an  appeal  to  the  federal  Su- 
preme Court — Roman  Catholic  Church  of  St. 
Anthony  of  Padua  v.  Pennsylvania  R.  Co.,  35 
S.  Ct  729,  237  U.  S.  575,  59  L.  Ed.  1119, 
dismissing  appeal  207  F.  897,  125  C.  C.  A.  629. 

Allegations  in .  action  of  employ^  of  a  rail- 
way company  to  recover  for  injuries  while  min- 
ing coal,  that  the  coal  was  intended  for  use  by 
the  railroad  for  interstate  commerce,  do  not 
bring  the  case  within  the  federal  Employers' 
Liability  Act  April  22,  1908,  so  as  to  deprive 
the  judgment  of  the  Court  of  Appeals  of  finality 
when  jurisdiction  is  based  on  diverse  citizenship 
alone. — Delaware,  L,  &  W.  R.  Co.  v.  Yurkonis, 
35  S.  Ct.  902,  238  U.  S.  439.  59  L.  Ed.  1397, 
dismissing  appeal  220  F.  429,  137  C.  C.  A.  23. 

Causes  requiring  determination  of  the  valid- 
ity of  a  state  statute  under  the  federal  Consti- 
tution are  within  Act  Jan.  28,  1915,  §  4,  mak- 
ing final  all  judgments  of  Circuit  Courts  of  Ap- 
peals in  cases  under  the  bankruptcy  act.— Cen- 
tral Trust  Co.  of  Illinois  v.  George  I^ueders  & 
Co.,  36  S.  Ct  1,  239  U.  S.  11,  60  L.  Ed.  119. 
dismissing  appeal  221  F.  829,  137  O.  C.  A.  387. 

Jurisdiction  of  federal  District  Court  over 
suit  by  landowner  on  the  Minnesota  side  of  wa- 
ter in  Lake  Superior  against  owners  of  land 
on  Wisconsin  side  to  enforce  riparian  rights 
out  to  a  navigable  channel  constructed  by  the 
United  States  held  not  to  rest  on  any  claim 
of  federal  right  irrespective  of  citizenship  so 
as  to  justify  appeal  to  the  federal  Supreme 
Court— Norton  v.  Whiteside,  36  S.  Ct.  97,  239 
U.  S.  144,  60  L.  Ed.  186,  dismissing  appeal 
Whiteside  v.  Norton,  205  F.  5,  123  C.  C.  A. 
313,  45  L.  R.  A.  (N.  S.)  112. 

Jurisdiction  of  federal  Circuit  Court  of  Ap- 
peals is  not  final,  where  the  jurisdiction  below 
did   not  rest  solely  on  diverse  citizenship,   but 


involved  constrtiction  of  an  act  of  Congress 
prescribing  authority  of  a  territorial  legislature. 
— Christianson  v.  King  County,  36  S.  Ct.  114, 
239  U.  S.  356.  60  L.  Ed.  327.  affirming  judg- 
ment 203  F.  894,  122  C.  C.  A.  188. 

^  Writ  of  error  to  Circuit  Court  of  Appeals 
in  suit  against  federal  corporation  which  had 
removed  the  case  from  the  state  court  will  not 
be  dismissed  where  questions  raised  are  not 
frivolous.— Texas  &  P.  Ry.  Co.  v.  Bigger,  36  S. 
Ct.  127,  239  U.  S.  330,  60  L.  Ed.  310,  affirm- 
ing judgment  218  F.  990,  133  C.  C.  A.  673. 

Allegations  in  the  bill  and  in  a  petition  in 
intervention,  asserting  a  lien  under  a  judgment 
of  a  federal  court  and  title  under  a  decree  of 
such  court,  raised  federal  questions,  conferring 
jurisdiction  on  the  federal  Supreme  Court  on 
appeal  from  a  decree  of  a  Circuit  Court  of  Ap- 
peals in  the  suit.— Kansarf  City  Southern  R.  Co. 
V.  Guardian  Trust  Co.,  36  S.  Ct  334,  240  U. 
S.  166,  60  L.  Ed.  579,  affirming  decree  Central 
Imp.  Co.  V.  Cambria  Street  Co.,  201  F.  811, 
120  C.  O.  A.  121,  and  210  F.  696,  127  C.  C. 
A.  184. 

A  decision  of  a  Circuit  Court  of  Appeals 
that  a  claim  against  a  bankrupt  for  damages 
for  an  anticipatory  breach  of  an  executory  con- 
tract should  not  be  allowed  beyond  the  period 
during  which  the  contract  was  mutually  obliga- 
tory IS  not  reviewable  in  the  federal  Supreme 
Court  under  Bankr.  Act,  ft  251>— 1,  as  present- 
ing a  federal  question  which  would  sustain  -a 
writ  of  error  to  a  state  court— Central  Trust 
Co.  of  Illinois  v.  Chicago  Auditorium  Ass'n,  36 
S.  Ct  412,  240  U.  S.  581,  60  L.  Ed.  811,  affirm- 
ing decree  In  re  Frank  E.  Scott  Transfer  Co., 
216  F.  308,  132  O.  C.  A,  452. 

^=s>383.  .  Certiorari. 

While,  under  the  authority  given  to  the 
federal  courts  to  issue  **all  writs  which  may 
be  agreeable  to  the  usages  and  principles  of 
law"  (Rev.  St  §  716),  certiorari  has  ordinarily 
been  used  merely  as  an  auxiliary  process,  yet, 
when  the  circumstances  imperatively  demand  it, 
the  writ  may  be  allowed  by  the  supreme  court, 
as  at  common  law.  to  correct  excesses  of  juris- 
diction, and  in  furtherance  of  justice. — Ex  parte 
Chetwood,  17  S.  Ct  385,  105  U.  S.  443,  41  L. 
Ed.  782. 

Certiorari  will  not  lie  to  review  the  action 
of  the  circuit  court  of  appeals  in  dismissing,  on 
motion,  an  appeal  from  the  dismissal  by  the 
circuit  court  of  a  bill  for  injunction,  in  obedi- 
ence to  a  decree  of  the  circuit  court  of  appeals, 
made  on  the  merits  in  an  appeal  from  the  in- 
terlocutory decree  of  the  circuit  court  granting 
the  injunction. — Smith  v.  Vulcan  Iron  Works, 
17  S.  Ct  407,  165  U.  S.  518,  41  L.  Ed.  810. 

In  a  cause  which  is  made  "final"  by  sec- 
tion 6  of  the  judiciary  act  of  March  3.  1891, 
the  supreme  court  may  issue  certiorari  to  the 
circuit  court  of  appeals  to  bring  up  a  cause 
pending  therein,  before  that  court  has  acted 
upon  it;  and  the  writ  will  be  issued  in  a  case 
of  great  public  concern,  involving  the  interpre- 
tation of  our  neutrality  laws,  pending  an  in- 
surrection against  a  foreign  government. — The 
Three  Friends,  17  S.  Ct  495,  166  U.  S.  1,  41 
L.  Ed.  897,  reversing  decree  78  F.  175. 

Certiorari  may  issue  to  a  circuit  court  of 
appeals  after  final  disposition  of  the  case  in 
that  court,  and  it  is  immaterial  that  the  man- 
date has  already  gone  down. — The  Conqueror, 
17  S.  Ct  510,  166  U.  S.  110,  41  L.  Ed.  937, 
reversing  decree  (D.  C.)  49  F.  99. 

It  seems  that  an  application  for  certiorari 
to  review  a  decision  of  a  circuit  court  of  ap- 
peals may  be  made  within  one  year,  by  analogy 
to  the  time  allowed  for  taking  an  appeal  or 
writ  of  error  to  review  its  decisions. — Id. 

A  decree  was  entered  by  a  circuit  court  of 
appeals   June   6th,   immediately    after    the   ad- 
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joumment  of  the  supreme  court,  and  an  appli- 
cation to  the  supreme  court  for  certiorari  to 
review  the  same  was  made  on  April  16th  fol- 
lowing. Held,  that  as  the  application  was  made 
during  the  next  term,  and  within  one  year  from, 
the  date  of  the  decree,  it  was  not  too  late.— Id. 

Where  the  circuit  court  of  appeals  has  re- 
versed a  decree  dismissing  a  libel,  with  direc- 
tions to  assess  damages,  and  a  second  appeal 
is  taJLen  from  the  decree  assessing  damages, 
which  is  affirmed,  the  supreme  court,  on  cer- 
tiorari thereafter  sued  out,  may  review  the 
whole  case.— Panama  R.  Co.  v.  Napier  Ship- 
ping Co.,  17  S.  Ct  572,  166  U.  S.  280,  41  L. 
Ed.  1004,  affirming  decree  The  Stroma,  50  F. 
557,  1  C.  C.  A.  576,  and  Panama  B.  Co.  v. 
Napier  Shipping  Co.,  61  F.  408,  0  0.  C.  A.  653. 

The  power  of  the  supreme  court  in  certio- 
rari extends  to  every'  case  pending  in  the  cir- 
cuit courts  of  appeals,  and  may  be  exercised  at 
any  time  during  such  pendency,  if  the  case  is 
one  which  would  otherwise  be  finally  deter- 
mined in  that  court;  and,  while  this  power  will 
be  sparingly  exercised,  it  is  properly  exercised 
where  there  is  a  conflict  between  a  circuit  court 
of  appeals  and  the  supreme  court  of  the  state 
as  to  whether  a  large  body  of  land  has  been 
validly  annexed  to  the  territory  of  a  city.— 
Forsyth  v.  City  of  Hammond,  17  8.  Ct.  665,  166 
U.  S.  506,  41  L.  Ed.  1095,  reversing  decree 
71  F.  443,  18  C.  C.  A.  175. 

A  decision  of  a  circuit  court  of  appeals, 
dismissing  for  want  of  jurisdiction  a  case  in 
which  its  judgment  is  final,  is  properly  review- 
able by  the  supreme  court  on  certiorari. — King- 
man &  Co.  V.  Western  Mfg.  Co.,  18  S.  Ct.  786, 
170  U.  S.  675,  42  L.  Ed.  1192. 

Under  the  provision  of  the  judiciary  act  of 
March  3,  1891,  making  judgments  or  decrees 
of  the  circuit  courts  of  appeals,  which  are 
thereby  made  final,  reviewable  by  the  supreme 
court  on  writ  of  certiorari,  with  the  same  pow- 
er and  authority  as  if  the  case  had  been  carried 
to  that  court  by  appeal  or  writ  of  error,  only 
the  errors  assigned  by  the  petitioner  at  whose 
instance  the  writ  of  certiorari  was  issued  can 
be  considered,  though  the  case  was  heard  In 
the  circuit  court  of  appeals  on  appeals  by  both 
parties.  Decree  22  0.  C.  A.  606,  76  F.  905, 
affirmed.— Hubbard  v.  Tod,  19  S.  Ct  14,  171 
U.  S.  474,  43  L.  Ed.  246. 

Certiorari  cannot  properly  be  issued  to  re- 
quire the  circuit  court  of  appeals  to  send  up 
a  cause  over  which  it  has  no  jurisdiction  for 
determination  on  the  merits,  when  it  has  not 
rendered  any  decision  in  the  case,  but  has  mere* 
ly  certified  the  question  of  its  jurisdiction.- 
Good  Shot  v.  United  States,  21  S.  Ct  33,  179 
U.  S.  87,  45  L.  Ed.  101. 

On  petition  for  certiorari  or  mandamus  to 
a  circuit  court  of  appeals  which  has  erroneous- 
ly dismissed  a  writ  of  error  for  want  of  juris- 
diction, where  the  record  is  before  the  supreme 
court  on  the  return  to  a  rule  to  show  cause 
and  fuU  argument  has  been  had,  the  writ  of 
certiorari  is  issued,  and  the  return  to  the  rule 
is  allowed  to  stand  as  a  return  to  the  writ, 
and  judgment  thereupon  reversed,  and  the  cause 
remanded,  with  a  direction  to  take  jurisdiction 
and  dispose  of  the  cause.  Judgment,  1<H  F. 
2,  43  C.  C,  A.  393,  reversed.— American  Sug- 
ar-Refining Co.  V.  City  of  New  Orleans,  21  S. 
Ct  046,  181  U.  S.  277,  45  L.  Ed.  859. 

A  writ  of  certiorari  to  perfect  the  record 
on  an  appeal  from  the  circuit  court  of  appeals 
by  supplying  alleged  omissions  does  not  oper- 
ate to  bring  the  case  before  the  United  States 
supreme  court,  nor  in  itself  to  add  any  support 
to  the  appeal,  which  must  stand  or  fall  ac> 
cording  as  Act  Cong.  March  3,  1891,  c.  517,  § 
6,  26  Stat  828  [U.  S.  Comp.  St  1901,  p.  549], 
did  or  did  not  allow  such  appeal  to  be  taken. 
Appeal  36  C.  O.  A.  236,  94  h\  269,  dismissed. 


— Huguley  Mfg.  Co.  t.  Galeton  Cotton  Mills, 
22  S.  Ct  452,  184  U.  S.  290,  46  L.  Ed.  546. 

Certiorari  to  the  circuit  court  of  appeals, 
sought  because  of  the  apprehension  that  a  writ 
of  error  was  improperly  sued  out  will  not  be 
granted  where  the  judgment  sought  to  be  re- 
viewed was  rendered  December  7,  1900,  a  re- 
hearing denied  February  23,  1901,  the  writ  of 
error  brought  April  15,  1901,  and  the  record 
filed  and  case  docketed  April  29,  1901,  and  the 
motion  for  such  certiorari  was  not  made  until 
October  9,  1902.  Writ  of  error  106  F.  737,  45 
C.  C.  A.  24,  dismissed.— Ayres  v.  Polsdorfer,  23 
S.  Ct  196,  187  U.  S.  585,  47  U  Ed.  314. 

l%e  Supreme  Court  of  the  United  States 
will,  by  its  direction  to  the  Circuit  Court  final- 
ly dispose  of  a  cause  brought  before  it  on  writ 
of  certiorari  to  a  Circuit  Court  of  Appeals, 
where  the  record  presented  the  whole  case  to 
that  court  so  that  it  might  properly  have  been 
finally  disposed  of  by  its  decree,  although  it  did 
nothing  more  than  to  reverse  the  decree  of  the 
Circuit  Court  granting  a  preliminary  injunc- 
tion.—Harriman  V.  Northern  Securities  Co.,  25 
S.  Ct  493,  197  U.  S.  244,  49  L.  Ed.  739,  affirm- 
ing decree  Northern  Securities  C^.  v.  Harri- 
man 134  F.  331,  67  C.  C.  A.  245,  which  revers- 
ed (C.  C.)  Harriman  y.  Northern  Securitiea  Cow, 
132  F.  464. 

The  lack  of  finality  in  a  decree  reversing 
an  order  of  a  circuit  court  granting  a  prelim- 
inary injunction  will  not  prevent  a  review  in 
the  Supreme  Court  of  the  United  States  by  writ 
of  certiorari  issued  to  a  Circuit  Court  of  Ap- 
peals, where  the  record  presented  the  whole 
case  to  that  court  so  that  it  might  properly 
have  been  finally  disposed  of  in  terms  by  its  de- 
cree.—Id. 

Certiorari  to  a  Circuit  Court  of  Appeals 
will  not  be  granted  upon  dismissing,  for  lack 
of  jurisdiction,  a  writ  of  error  to  that  court 
where  the  judgment  sought  to  be  reviewed  was 
entered  May  27,  1902,  the  writ  of  error  was 
allowed  May  22,  1903,  the  cause  docketed  June 
1.  1903,  and  the  petition  for  certiorari  filed 
February  17,  1905.  Writ  of  error  Gonsoulin's 
Heirs  V.  Gulf  Co.,  116  F.  251,  63  C.  C.  A.  31. 
dismissed.— Bonin  v.  Gulf  Co.,  25  S.  Ct  606, 
198  U.  S.  115,  49  li.  Ed.  970. 

Certiorari  cannot  independently  be  need  to 
supply  the  place  of  a  writ  of  error  for  the  mere 
correction  of  errors  below,  because  of  the  pro- 
vision of  Act  Sept.  24,  1789,  c.  20,  f  14,  1  Stat 
81  (U.  S.  Comp.  St  1901,  p.  580),  substantially 
re-enacted  as  Rev.  St  U.  S.  I  716  (U.  S.  Comp. 
St.  1901,  p.  580),  giving  the  federal  Supreme 
Court  power  to  issue  all  writs  not  especially 
provided  for  by  statute  which  may  be  necessary 
for  the  exercise  of  its  jurisdiction,  and  agree- 
able to  the  principles  and  usages  of  law. — Unit- 
ed States  V.  Dickinson,  29  S.  Ct  485,  213  U. 
S.  92,  53  L.  Ed.  711. 

The  federal  Supreme  Court  may  issue  ce^ 
tiorari  to  bring  up  for  review  the  denial  bv  a 
Circuit  Court  of  Appeals  of  an  original  applica- 
tion for  mandamus  to  compel  the  judge  of  a 
Circuit  Court  to  proceed  with  and  determine 
an  action  pending  hefore  it  since  the  power  of 
the  Supreme  Court  to  issue  certiorari  is  not 
limited  to  the  cases  mentioned  in  the  Circuit 
Courts  of  Appeals  act  (Act  March  3,  1891  c 
517,  26  Stat  826  [U.  S.  Comp.  St  1901,  p. 
4881),  but  the  writ  may  issue  in  the  exercise 
of  tbe  power,  under  Rev.  St  U.  S.  {  716  (U. 
S.  Comp.  St.  1901,  p.  580),  to  issue  all  writs 
not  specifically  provided  for  by  the  statute, 
which  may  be  necessary  for  the  exercise  of 
its  jurisdiction,  and  agreeable  to  the  usages 
and  principles  of  law.— McClellan  v.  Carland, 
30  S.  Ct.  501.  217  U.  S.  268.  54  L.  Ed.  762. 

The  federal  Supreme  Court  will  determine 
I  a  cause  brought  before  it  by  certiorari  to  a 
*  Circuit  Court  of  Appeals  upon  the  record  mad* 
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in  that  court,   and   certified  to   the  Supreme 
Court.— Id. 

The  Circuit  Court  of  Appeals,  and  not  the 
Circuit  Court,  is  the  court  to  which  the  cause 
will  be  remanded  by  the  federal  Supreme  Court 
for  hearing  and  decision  upon  reversing,  on 
certiorari,  a  judgment  of  the  Circuit  Court  of 
Appeals  which  affirmed  a  judgment  of  the  Cir- 
cuit Court  on  the  ground  that  the  defenses  re- 
lied upon  below  were  of  an  equitable  nature, 
not  cognizable  in  a  court  of  law,  while  the  trial 
court,  with  the  acquiescence  of  all  parties,  treat- 
ed the  defenses  interposed  by  the  answer  as 
legal  in  their  nature,  and  no  such  question  was 
raised  by  either  party  or  considered  when  the 
cause  was  submitted  to  the  Circuit  Court  of 
Appeals.  Judgment  (1907)  156  F.  1022,  84 
C.  C.  A.  679,  reversed.— Lutcher  &  Moore  Lum- 
ber  Co.  v.  Knight.  30  S.  Ct.  505,  217  U.  S. 
257,  54  L.  Ed.  757. 

The  i>ower  of  the  federal  Supreme  Court 
to  require  a  Circuit  Court  of  Appeals  b^  certi- 
orari to  send  up  for  review  cases  pending  be- 
fore the  latter,  court  extends  to  a  case  pending 
in  that  court  on  an  appeal  from  a  decree  of  a 
Circuit  Court  entered  pursuant  to  the  mandate 
of  the  Circuit  Court  of  Appeals  on  a  prior  ap- 
peal. Decree  (1907)  152  F.  849,  81  C.  C.  A. 
643,  modified.— St.  Louis,  K.  C.  &  C.  R.  Co. 
V.  Wabash  R,  Co.,  30  S.  Ct.  510,  217  U.  S. 
247,  54  L.  Ed.  752. 

Certiorari  to  a  federal  Circuit  Court  of 
Appeals  should  be  granted  by  the  Supreme 
Court  in  a  case  in  which  is  involved  the  con- 
jBtruction  of  a  prior  decree  of  a  Circuit  Court, 
affirmed  by  the  Supreme  Court,  upon  which  de- 
pends the  extent  of  the  use  by  one  railway 
company  of  the  track,  right  of  way,  and  termi- 
nal facilities  of  another,  as  well  as  the  rights 
of  access  by  the  one  company  to  industries 
.established  along  the  line  of  the  other. — Id. 

A  final  decree  of  a  Circuit  Court  of  Ap- 
peals in  a  suit  to  enjoin  the  infringement  of 
a  trade-mark  registered  under  Act  Feb.  20, 1905, 
c.  592,  33  Stat.  724  (U.  S.  Comp,  St.  Supp. 
1909,  p.  1275),  can  be  reviewed  by  the  federal 
Supreme  Court  only  upon  certiorari  in  view 
of  section  18  of  that  act  placing  suits  brought 
under  its  provisions  within  the  scope  of  Act 
March  3,  1891,  c.  517,  §  6,  26  Stat.  828  (U.  S. 
Comp.  St.  1901,  p.  549),  which  makes  decisions 
of  the  Circuit  Court  of  Appeals  final  *'in  all 
cases  under  ];)atent  laws,  under  the  revenue  laws, 
under  the  criminal  laws,  and  in  admiralty  cas- 
es," with  power  in  the  Supreme  Court  to  require 
any  such  case  to  be  certified  thereto  for  review, 
in  determination,  with  the  same  power  and 
authority  in  the  case  as  if  it  had  been  carried 
up  by  appeal  or  writ  of  error.— Hutchinson, 
Pierce  &  Co.  v.  Loewy,  30  S.  Ct.  613,  217  U. 
S.  457.  54  L.  Ed.  838. 

A  writ  of  certiorari  to  a  Circuit  Court  of 
Appeals,  granted  on  the  application  of  the 
United  States,  upon  the  ground  that  the  deci- 
sion below  involved  a  principle  of  far-reaching 
importance,  will  be  dismissed  where  the  federal 
Supreme  Court  is  convinced,  after  final  hear- 
ing, that  the  action  of  the  court  below  did  not 
deal  with  that  principle.— United  States  v.  Ri- 
mer. 31  S.  Ct.  596.  220  U.  S.  547.  55  L.  Ed. 
578. 

A  reversal  on  certiorari  for  error  in  con- 
struing Safety  Appliance  Act  March  2,  1893,  c. 
196,  27  Stat  531  (U.  S.  Comp.  St.  1901,  p. 
3174),  of  the  judgment  of  a  Circuit  Court  of 
Appeals  reversing  a  judgment  of  a  Circuit 
Court  in  favor  of  an  employ^  in  an  action 
against  a  carrier  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
its  negligence,  furnishes  no  reason  for  disturb- 
ing the  judgment  of  the  trial  court,  where  no 
error  of  law  appears  to  have  been  committed 
in  that  court  to  the  prejudice  of  the  carrier. — 


(1911)  Delk  V.  St.  Louis  &  S.  F.  R.  Co.,  31  S. 
Ct.  617,  220  U.  S.  580.  55  L.  Ed.  590,  revers- 
ing judgment  (1908)  St.  Louis  &  S.  F.  R.  Co. 
V.  Delk,  158  F.  931,  86  C.  C.  A.  95,  14  Ann. 
Cas.  233. 

The  judgment  of  a  Circuit  Court  of  Ap- 
peals in  condemnation  proceedings,  not  a  suit 
within  the  removal  statutes,  reversing  the  de- 
cree of  Circuit  Court  granting  temporary  in- 
junction on  a  billt  in  aid  of  an  attempt  to  re- 
move such  proceedings  from  a  state  court,  held 
equivalent  of  a  direction  to  enter  a  final  de- 
cree against  the  complainant  for  want  of  juris- 
diction.— Metropolitan  Water  Co.  v.  Kaw  Val- 
ley Drainage  Dist  of  Wyandotte  County,  Kan., 
32  S.  Ct.  246.  223  U.  S.  519,  56  L.  Ed.  533. 

Questions  passed  upon  by  the  Circuit  Court 
of  Appeals  will  be  considered  in  the  federal 
Supreme  Court  on  writ  of  certiorari,  though 
not  raised  in  the  trial  court. — Friend  v.  Tal- 
cott,  33  S.  Ct.  505,  228  U.  S.  27,  57  L.  Ed. 
718,  affirming  judgment  Talcott  v.  Friend,  179 
F.  676,  103  O.  C.  A.  80. 

Certiorari  lies  under  Judicial  Code,  §  240 
(Act  March  3,  1911,  c.  231,  36  Stat.  1157  [U.  S. 
Comp.  St.  Supp.  1911,  p.  228]),  to  review  a  de- 
cision of  a  Circuit  Court  of  Appeals  on  an 
appeal  from  an  interlocutory  order,  where  un- 
der section  128  no  appeal  would  lie  from  a  final 
decree  from  that  court  because  the  original 
jurisdiction  depends  entirely  upon  diverse  citi- 
zenship.—City  and  County  of  Denver  v.  New 
York  Trust  Co.,  33  S.  Ct.  657,  229  U.  S.  123, 
57  L.  Ed.  1101,  reversing  decree  187  F,  890, 
110  C.  C.  A.  24. 

The  Supreme  Court,  when  reviewing  by  cer- 
tiorari a  decree  of  a  Circuit  Court  of  Appeals 
which  affirmed  an  order  granting  temporary 
injunction,  may  determine  also  whether  there 
is  any  objection,  in  point  of  jurisdiction  or 
merits,  to  the  maintenance  of  either  the  bill 
or  crossbill,  and  may  direct  a  decree  dismiss- 
ing it — Id. 

The  action  of  the  trial  court  in  entering  a 
pro  forma  decree  to  expedite  a  final  decision  of 
the  cause  in  the  Circuit  Court  of  Appeals  does 
not  authorize  a  writ  of  certiorari  from  the  Su- 
preme Court  when  no  objection  was  made  at 
the  trial  court  or  in  the  Circuit  Court  of  Ap- 
peals.—William  Cramp  &  Sons  Ship  &  En- 
gine Bldg.  Co.  V.  International  Curtis  Marine 
Turbine  Co.,  33  S.  Ct.  722,  228  U.  S.  645,  57 
L.  Ed.  1003,  reversing  decree,  International 
Curtis  Marine  Turbine  Co.  v.  William  Cramp  & 
Sons  Ship  &  Qngine  Bldg.  C:o.,  202  F.  932,  121 
C.  C.  A.  290. 

Certiorari  will  issue  from  the  federal  Su- 
preme Court  to  a  Circuit  Court  of  Appeals, 
where  the  judge  who  heard  it  also  sat  in  the 
Circuit  Court  of  Appeals,  contrary  to  Judicial 
Code,  §  120  (Act  March  3,  1911,  c.  231,  36 
Stat.  1132  [U.  S.  Comp.  St  Supp.  1911,  p. 
191]),  where  no  objection  was  made  In  the 
appellate  court — Id. 

The  federal  Supreme  Court  on  allowing  cer- 
tiorari to  a  Circuit  Court  of  Appeals  because 
the  trial  judge  sat  in  the  Circuit  Court  of 
Appeals  contrary  to  the  proviso  to  Judicial 
Code,  §  120  (Act  March  3,  1911,  c.  231.  36 
Stat  1132  [U.  S.  Comp.  St  Supp.  1911,  p. 
191]),  will  not  set  the  cause  for  a  hearing 
on  the  merits,  but  will  remand  the  cause  to  the 
court  below  to  be  heard  by  a  competent  court. 
—Id. 

The  power  conferred  on  the  federal  Su- 
preme Court  by  Judicial  Code,  {  240,  to  re- 
quire by  writ  of  certiorari  that  cases  in  the 
Circuit  Courts  of  Appeals  be  certified  for  re- 
view, is  confined  to  that  class  of  cases  in  which, 
according  to  the  provisions  of  such  Code,  §§ 
128,  241,  the  final  judgments  of  those  courts 
are  not  reviewable  on  appeal  or  writ  of  error. 
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—United  States  v.  Beatty,  34  S.  Ct  392,  232 
V,  S.  463,  58  li.  Ed.  686,  dismissing  appeal 
Beatty  v.  United  States,  203  F.  620,  122  C. 
C.  A.  16. 

Employment  of  a  writ  of  certiorari  to  *a  fed- 
eral Circuit  Court  of  Appeals  to  correct  mere 
errors  committed  l?y  that  court  in  rendering  an 
interlocutory  judgment  which  may  be  corrected 
on  writ  of  error  from  the  final  judgment  is  not 
contemplated  by  Judicial  Code,  §  262.— Id. 

The  Supreme  Court  will  not  consider  the 
merits  on  a  writ  of  certiorari  to  a  Circuit  Court 
of  Appeals  finding  that  the  latter  court  erred 
when  it  reversed  for  lack  of  diverse  citizen- 
ship a  decree  of  a  Circuit  Court  with  directions 
to  dismiss  not  on  the  merits,  bu^  will  remand 
the  case  that  such  court  may  decide  the  case 
on  the  merits.— Brown  v.  Fletcher,  35  8.  Ct. 
750,  237  U.  S.  5S3,  59  L.  Ed.  1128,  reversing 
decree  206  F.  461,  124  C.  C.  A.  367. 

Discretion  of  trial  court  in  granting  inter- 
locutory injunction  against  infringement  of  let- 
ters patent  will  not  be  disturbed  on  certiorari 
to  the  Circuit  Court  of  Appeals  which  affirmed 
the  injunction  order  where  questions  of  fact 
were  disputed. — Fireball  Gas  Tank  &  Illuminat- 
ing Co.  V.  Commercial  Acetylene  Co.,  36  S.  Ct, 
86,  239  U.  S.  156,  60  Im  Ed.  191,  affirming  de- 
cree 198  P.  650,  117  O.  C.  A.  354. 

Refusal  of  federal  Supreme  Court  to  re- 
view by  certiorari  decree  in  trade-mark  suit 
treated  as  settling  the  law  of  the  case  does  not 
preclude  the  Supreme  Court,  when  reviewing 
on  certiorari  final  decree  of  Circuit  Court  of 
Appeals  on  second  appeal,  from  recti^ing  er- 
rors in  interlocutory  proceedings.— Hamilton- 
Brown  Shoe  Co.  v.  Wolfe  Bros.  &  Co.,  36  S. 
Ct.  269,  240  tJ.  S.  251,  60  L.  Ed.  629,  affirm- 
ing decree  Wolf  Bros.  &  Co.  v.  Hamilton- 
Brown  Shoe  Co.,  206  F.  611,  124  C.  C.  A.  409. 

Federal  Supreme  Court,  having  corrected 
on  certiorari  error  of  Circuit  Court  of  Appeals 
dismissing  writ  of  error  to  review  conviction 
on  refusal  of  plaintiff  in  error  to  elect  whether 
to  pursue  that  writ  or  one  sued  out  in  the 
Supreme  Court,  will  dispose  of  the  case  on  the 
merits,  because  of  doubt  arising  from  certificate 
as  to  jurisdiction  of  question  as  to  which  there 
was  no  foundation. — Lamar  v.  United  States, 
36  S.  Ct  535,  241  U.  S.  103,  60  L.  Ed.  912, 
affirming  judgment  227  F.  1019. 

^=:»384.   Questions    oertifled    from    Cir- 
ouit  Courts  of  Appeals. 

See  13  Cent.  Dig.  Courts.  S  1021. 

In  view  of  the  fact  that  the  Chinese  treaty 
of  1868  guarantied  the  right  of  all  Chinese  sub- 
jects to  enter  the  United  States  without  re- 
strictions, and  that  the  treaty  of  1880  only  re- 
stricted that  right  so  far  as  Chinese  laborers 
were  concerned,  a  decision  by  the  circuit  court 
of  appeals  that  a  Chinese  merchant  domiciled 
here  for  17  years,  and  having  an  established 
business  of  $100,000  a  year,  must,  on  return- 
ing from  a  visit  to  China,  present  to  the  col- 
lector the  certificate  required  by  the  Chinese 
exclusion  act  (Act  Cong.  May  6,  1882^  §  6,  as 
amended  by  Act  July  5,  1884),  notwithstand< 
ing  that  he  has  given  that  official  satisfactory 
evidence  of  his  status  as  a  merchant  here,  j^re- 
sents  a  question  of  such  importance  as  will  jus- 
tify the  supreme  court  in  requiring  the  circuit 
court  of  appeals  to  certify  the  case  to  it  for 
review  under  Act  Cong.  March  3,  1891,  estab- 
lishing that  court,  and  (section  6)  making  its 
decisions  final  in  certain  cases,  but  providing 
that  the  supreme  court  may  require  any  such 
case  to  be  certified  to  it  for  review  as  if  it 
had  been  taken  there  on  appeal  or  writ  of  er- 
ror.—H}x  parte  Lau  Ow  Bew,  141  U.  S.  583,  12 
S.  Ct.  43,  35  L.  Ed.  868. 

A  certificate  of  the  circuit  court  of  appeals 
which  asserts  that,  ns  its  judgment  "differs  from 
that  of  a  co-ordinate  court,  the  instruction  of 


the  supreme  conrt  is  requested  upon  the  ques- 
tion,*' is  essentially  defective,  since  it  neither 
specifically  sets  forth  the  question  to  be  an- 
swered nor  states  that  instruction  is  desired 
for  the  proper  decision  of  such  question. — Co- 
lumbus Watch  Co.  V.  Bobbins,  148  U.  S.  266, 
13  S.  Ct.  594,  37  L.  Ed.  445. 

A  certificate  of  questions  of  law  on  which  a 
circuit  court  of  appeals  desires  the  instruction 
of  the  supreme  court  is  irregular  when  a  quor- 
um of  the  circuit  court  of  appeals  does. not  sit 
in  the  case. — Cincinnati,  H.  &  D.  R.  Co.  v. 
McKeen,  149  U.  S.  259, 13  S.  Ct.  840,  37  L.  Ed. 
725. 

Where  a  certificate  of  questions  of  law  on 
which  a  circuit  court  of  appeals  desires  the  in- 
struction of  the  supreme  court  does  not  con- 
tain a  proper  statement  of  the  facts  upon  which 
the  questions  of  law  arise,  the  case  should  be 
dismissed,  under  Sup.  Ct.  Kule  37,  although  the 
record  is  sent  up.  It  is  for  the  supreme  court 
to  say  whether  it  will  answer  the  questions  as 
propounded,  or  direct  the  whole  record  to  be 
sent  up,  in  order  to  decide  the  case  as  if  it 
were  on  writ  of  error  or  appeal. — Id. 

A  writ  of  error  from  the  circuit  court  to 
the  circuit  court  of  appeals  was  dismissed  for 
want  of  jurisdiction,  and  afterwards  the  case 
was  taken  on  writ  of  error  from  the  circuit 
court  to  the  supreme  court,  on  the  ground  that 
the  only  question  in  the  case  was  as  to  the  cir- 
cuit court  s  jurisdiction.  Held  that,  in  the  ab- 
sence of  any  certificate  of  that  question  by  the 
circuit  court,  the  writ  of  error  must  be  dis- 
missed.—Davis  &  Rankin  Bldg.  &  Mfg.  Co.  v. 
Barber,  157  U.  S.  673,  15  S.  Ct.  719,  39  L. 
Ed.  853,  following  Maynard  v.  Hecht,  151  U.  S. 
324,  14  S.  Ct.  353.  38  L.  Ed.  179.  and  Colvin 
V.  City  of  Jacksonville,  157  U.  S.  368,  15  S.  Ct 
634,  39  L.  Ed.  736. 

A  certificate  from  the  circuit  court  of  ap- 
peals setting  out  the  whole  case,  and  propound- 
ing a  question  which,  to  be  properly  answered, 
would  require  an  analysis  of  all  the  facts,  and 
which,  in  the  absence  of  power  in  the  supreme 
court  to  deal  with  the  whole  case,  amounts 
only  to  an  inquiry  whether  there  is  not  an  ir- 
reconcilable conflict  between  two  prior  decisions 
of  that  court,  with  a  request  to  put  an  end 
to  that  conflict,  if  it  be  found  to  exist,  should 
be  dismissed,  as  not  stating  a  question  of  law 
in  a  particular  case,  such  as  the  supreme  court 
is  required  to  give  instructions  upon.— Graver  v. 
Faurot,  162  U.  S.  435,  16  S.  Ct  799,  40  L. 
Ed.  1030. 

In  civil  cases,  the  intention  of  congress  as 
to  the  certification  provided  for  by  the  act  of 
March  3,  1891,  §§  5,  6  (26  Stat  826),  is  to  be 
ascertained  in  the  light  of  the  rules  prevailing 
prior  to  that  date  in  relation  to  certificates  of 
division  of  opinion  under  Rev.  St  §§  650,  652, 
693;  and  hence  the  question  certified  must  be 
a  distinct  point  or  proposition  of  law  (not  of 
fact,  or  of  mixed  law  and  fact),  clearly  stated, 
so  that  it  may  be  definitely  answered,  withoat 
regard  to  any  other  issue  of  law  in  the  case. 
—Id. 

When  questions  certified  to  the  supreme 
court  by  a  circuit  court  of  appeals  under  the 
judiciary  act  of  1891  are  so  general  in  their 
nature  as  to  require  the  court  to  determine  all 
questions  of  law  which  may  be  lurking  in  the 
record,  the  certificate  will  be  dismissed. — Cross 
V.  Evans,  17  S.  Ct.  733,  167  U.  S.  60.  42  L. 
Ed.  77. 

The  circuit  courts  of  appeal  are  authorized 
to  certify  to  the  supreme  court  onlv  questions 
or  j;)ropositions  of  law,  unmixed  with  questions 
of  fact  or  of  mixed  law  and  fact,  and  care  must 
be  taken  that  the  certificate  shall  not  be  in  such 
form  as  to  present  the  whole  case  for  consid- 
eration.— Warner  v.  City  of  New  Orleans,  17 
S.  Ct.  892,  167  U.  S.  467,  42  L.  Ed.  239. 

A  question  certified  from  a  circuit  court  of 
appeals   which  requires  the  supreme  court   to 
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determine  whether  its  decisioti  in  a  former  case, 
involving  many  questions,  is  applicable  to  the 
facts  of  the  case  at  bar,  and  operates  as  a  bar 
to  the  action,  does  not  come  within  the  power 
given  by  the  judiciary  act  to  certify  "ques- 
tions or  propositions  of  law,"  but  is  in  effect 
submitting  the  whole  case  instead  of  a  ques- 
tion of  law,  and  will  not  be  considered. — Id. 

A  question  certified  to  the  sijpreme  court  by 
a  circuit  court  of  appeals,  which  refers  to  the 
pleadings  for  a  statement  of  the  facts  on  which 
the  answer  depends  or  the  issues  on  which  such 
question  arose,  or  fails  to  state  the  precise  ob- 
jections relied  on,  does  not  state  a  distinct  point 
or  proposition  of  law,  such  as  is  required  to  give 
the  supreme  court  jurisdiction. — McIIenry  v.  Al- 
ford,  18  S.  Ct.  242.  168  U.  S.  651,  42  L.  Ed. 
614. 

Questions  which  may  be  certified  by  the 
circuit  court  of  appeals  to  the  supreme  court 
of  the  United  States  under  the  judiciary  act 
of  March  3,  1891,  c.  517,  26  Stat  828  [U.  S. 
Comp.  St.  1001,  p.  549],  must  present  a  distinct 
point  or  proposition  of  law,  and  not  require 
the  latter  court  to  search  the  entire  record, 
and  in  effect  determine  whether  the  judgment 
of  the  trial  court  should  be  afiSrmed  or  re- 
versed.—Del  Monte  Min.  &  Mill.  Co.  v.  Last 
Chance  Min.  &  MiU.  Co.,  18  S.  Ct.  895,  171 
U.  S.  55.  43  L.  Ed.  72;  United  States  v.  Union 
Pac.  Ry.  Co.,  18  S.  Ct.  167.  168  U.  S.  505, 
42  L.  Ed.  559. 

An  answer  to  a  question  certified  bjr  the 
circuit  court  of  appeals  respecting  its  jurisdic- 
tion may  be  given,  although  the  certificate  has 
been  recalled,  where  the  answer  to  the  question 
is  against  the  jurisdiction  of  the  circuit  court  of 
appeals,  and  will  result  in  the  dismissal  of  the 
writ  of  error  from  that  court,  which  is  the  same 
result  that  would  follow  the  dismissal  of  the 
certificate.— Good  Shot  v.  United  States,  21  S. 
Ct,  33,  179  U.  S.  87,  45  L.  Ed.  101. 

Questions  which  may  be  certified  by  the  cir- 
cuit court  of  appeals  to  the  supreme  court  of 
the  United  States  under  the  judiciary  act  of 
March  3,  1891.  c.  517.  26  Stat  828  [U.  S. 
Comp.  St  1901,  p.  549].  must  present  a  distinct 
point  or  proposition  ot  law,  and  not  require 
the  latter  court  to  search  the  entire  record, 
and  in  effect  determine  whether  the  judgment 
of  the  trial  court  should  be  aflSrmed  or  re- 
versed.—Bmsheimer  v.  City  of  New  Orleans.  22 

5.  Ct.  770,  186  U.  S.  ^,  46  L.  Ed.  1042; 
Felsenheld  v.  United  States,  22  S.  Ct  740,  186 
U.  S.  126,  46  Lr.  Ed.  1085. 

A  question  containing  more  than  a  single 
question  or  proposition  of  law  cannot  be  cer- 
tified by  a  circuit  court  of  appeals  to  the  Su- 
preme Court  of  the  United  States  for  determin- 
ation.— Quinlan  v.  Green  County,  27  S.  Ct 
505,  205  U.  S.  410,  51  L.  Ed.  860. 

A  question  of  mixed  law  and  fact,  upon  the 
decision  of  which  the  whole  case  turns,  cannot 
be  certified  by  a  circuit  court  of  appeals  to  the 
federal  Supreme  Court  for  determination.— 
Chicago,  B.  &  Q.  Ry.  Co.  v.  Williams,  27  S.  Ct 
559,  205  U.  S.  444,  51  L.  Ed.  875. 

Mixed  questions  of  law  and  fact  which  re- 
quire the  construction  of  various  acts  of  Con- 
gress and  the  determination,  in  the  light  of  a'll 
the. testimony  in  a  criminal  case,  of  the  question 
of  whether  or  not  the  accused  can  be  held  guilty 
of  any  offense  legally  punishable  by  the  United 
States,  dujinot  be  certified  by  a  Circuit  Court 
of  Appeals,  under  Act  March  3.  1891,  c.  517,  § 

6,  26  ^tat.  828  (U.  S.  Comp.  St  1901,  p.  549), 
to  the  federal  Supreme  Court  for  decision. — 
Hallowell  ▼.  United  States.  28  S.  Ct  498,  209 
U.  S.  101,  52  L.  Ed.  702. 

A  question  presented  to  the  federal  Su- 
preme Court  by  a  certificate  from  a  Circuit 
Court  of  Appeals  need  not  be  answered  where 
it  does  not  propound  a  distinct  issue  of  law. ' 


but,  in  effect,  calls  for  a  decision  of  the  whole 
case.— Jahn  v.  The  Folmina,  29  S.  Ct  303, 
212  U.  S.  354,  53  L.  Ed.  546,  15  Ann.  Cas.  748. 

Questions  which  involve  the  determination 
of  the  whole  case  cannot  be  sent  up  to  the  fed- 
eral Supreme  Court  by  a  certificate  from  a  Cir- 
cuit Court  of  Appeals.— Chicago,  B.  &  Q.  Ry. 
Co.  T.  Williams,  29  S.  Ct.  514,  214  U.  S.  492, 
53  Jj.  Ed.  1058. 

Affirmances  in  the  federal  Supreme  Court, 
upon  equal  division  of  opinion,  of  rulings  of 
the  Circuit  Courts  of  Appeals  against  the  le- 
gality of  a  tax,  are  not  such  authoritative  de- 
terminations of  the  question  as  to  preclude  one 
of  the  latter  courts,  when  called  upon  again  to 
consider  the  question,  and  finding  a  decision  of 
another  Circuit  Court  of  Appeals  opposed,  from 
certifying  such  question  to  the  Supreme  Court 
for  determination. — Hertz  v.  Woodman,  30  S. 
Ct.  621,  218  U.  S.  205,  54  L.  Ed.  1001. 

Defendants,  in  an  action  for  infringement 
of  a  patented  rotary  mimeograph  by  violation  of 
a  license  restriction  that  it  should  be  used  only 
with  ink  made  by  patentee,  cannot  claim,  where 
the  facts  certified  to  the  Supreme  Court  state 
that  they  made  a  direct  sale  of  the  ink  to  the 
user  of  the  mimeograph  with  knowledge  that 
under  the  license  she  could  not  use  the  ink 
without  infringement,  that  the  sale  of  ink  was 
not  an  infringement  as  it  might  be  used  in 
noninfringing  way. — Henry  v.  A.  B.  Dick  Co.. 
32  S.  Ct.  364,  224  U.  S.  1,  56  L.  Ed.  645,  Ann. 
Cas.  1913D.  880. 

Only  the  several  propositions  of  law  certi- 
fied by  a  Circuit  Court  of  Appeals  under  Act 
March  3.  1891,  §  6,  will  be  answered  by  the 
Supreme  Court.— Stratton*s  Independence  v. 
Howbert  34  S.  Ct.  136.  231  U.  S.  399,  58  li. 
Ed.  285,  answering  certified  questions  211  F. 
1023,  127  0.  C.  A.  667. 

Questions  certified  by  a  federal  Circuit 
Court  of  Appeals  to  the  Supreme  Court  must 
go  unanswered  where  they  are  not  apposite  to 
the  facts  stated  in  the  certificate.— Seim  v. 
Hurd,  34  S.  Ct.  406,  232  U.  S.  420,  58  L.  Ed. 
667,  certified  questions  answered  Woodward  Co. 
V.  Hurd,  34  S.  Ct  409,  232  U.  S.  428.  58  L. 
Ed.  670. 

A  writ  of  error  sued  out  of  a  Circuit  Court 
of  Appeals  on  behalf  of  the  United  States  be- 
cause of  disallowance  of  interest  in  a  suit  for 
the  recovery  of  a  tax  will  be  treated  by  the 
federal  Supreme  Court,  to  which  the  Circuit 
Court  of  Appeals  has  certified  such  question  as 
pending  on  a  cross-writ  of  error,  where  defend- 
ant has  brought  the  case  up  by  a  direct  writ  of 
error,  sued  out  on  constitutional  grounds.— 
Billings  V.  United  States,  34  S.  Ct  421,  232 
U.  S.  261,  58  L.  Ed.  596,  affirming  judgment 
(C.  C.)  United  States  v.  Billings,  190  F.  359; 
United  States  v.  Billings,  34  S.  Ct.  428,  232  U. 
S.  289,  58  L.  Ed.  (508,  affirming  in  part  (C.  C.) 
United  States  v.  Blair,  190  F.  372. 

^=>385.  BeTlew   of  deolsloiui  of   Cirouit 
and  Distriot  Courts. 

See  13  Cent  Dig.  Courts,  §§  1022-1026,  1031;  2  Cent 
Dig.  App.  &  E.  S§  332.  333;  8  Cent  Dig.  App.  ft  E. 
S9  3302.  3384,  3386.  3387-3393.  33d8,  3399. 

Form  of  remedy,  sec  Appeal  and  Error,  ^s»4. 

^=^385  (1).  In  general 

An  order  awarding  a  peremptory  writ  of 
mandamus  is  a  final  judgment  in  a  civil  action, 
within  the  meaning  of  that  term  as  used  in  the 
statute  regulating  writs  of  error  to  the  United 
States  supreme  court— Davies  v.  Corbin.  112 
U.  S.  36,  5  S.  Ct  4.  28  L.  Ed.  627. 

Rev.  St.  §  649.  provides  that  issues  of  fact 
may  be  tried  b^  the  court  without  a  jury^  when- 
ever the  parties  file  a  stipulation  waiving  a 
jury,  and  that  the  finding  of  the  court  on  the 
facts  shall  have  the  same  effect  as  the  verdict 
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of  a  jury.  Section  700  provides  that  the  rul- 
ings of  the  court,  in  sucn  case,  when  excepted 
to  and  presented  by  a  bill  of  exceptions,  may 
be  reviewed  on  error  or  appeal.  Held,  that  rul- 
ings of  the  court  cannot  be  reviewed  in  such 
case,  unless  the  record  shows  the  filing  of  the 
stipulation  in  writing  reqnired  by  section  649. 
—Bond  V.  Dustin,  112  U.  S.  604,  5  S.  Ct.  296, 
28  L,  Ed.  aS5;  Daven'^ort  v.  Paris,  136  U.  S. 
680,  10  S,  Ot.  1064.  34  L.  Ed.  548. 

Where  the  parties  to  an  action  in  the  dis- 
trict court  on  an  official  bond  waive  a  jury, 
and  the  cause  is  tried  by  the  court,  which  hears 
evidence  and  makes  findings  and  renders  judg- 
ment thereon,  the  circuit  court,  and  the  supreme 
court  on  proceedings  in  error,  can  only  affirm 
the  judgment  without  considering  the  merits, 
for  that  mode  of  trying  issues  of  fact  was  un- 
known to  the  common  law,  and  there  is  no 
statutory  provision  authorizing  it  in  the  dis- 
trict court;  so  that  the  reviewing  court  cannot 
consider  the  facts  found  as  judicially  deter- 
mined, nor  examine  any  questions  of  law  thence 
arising.— Rogers  v.  United  States,  141  U.  S. 
548,  12  S.  Ct  91.  35  L.  Ed.  853. 

Act  Cong.  March  3,  1891  (26  Stat.  826), 
establishing  the  circuit  courts  of  appeals,  took 
away  the  appellate  jurisdiction  of  the  supreme 
court  in  cases  where  the  federal  jurisdiction  de- 
pends upon  diverse  citizenship,  but  by  the  joint 
resolution  of  the  same  date  (26  Stat.  1115) 
such  jurisdiction  was  preserved  as  to  pending 
cases,  and  cases  in  which  the  appeal  or  writ  of 
error  should  be  allowed  before  July  1,  1891. 
Held,  that  the  supreme  court  would  refuse  to 
redocket  a  cause  of  this  kind  which  was  once 
dismissed,  and  in  which  a  new  appeal  was  al- 
lowed after  the  1st  of  July.— Wauton  v.  De 
Wolf,  142  U.  S.  138,  12  S.  Ct  173,  35  L.  Ed. 
965. 

In  a  case  where  federal  jurisdiction  depends 
on  the  diverse  citizenship  of  the  parties,  a  writ 
of  error  which  was  filed  after  July  1,  1891, 
must  be  dismissed,  notwithstanding  that  it  was 
allowed  by  the  court,  and  a  supersedeas  filed 
and  approved  before  that  date. — Wauton  v.  De 
Wolf,  142  U.  S.  138,  12  S.  Ct  173,  35  L.  Ed. 
965:  Cincinnati  Safe  &  Lock  Co.  v.  Grand 
Rapids  Safety  Deposit  Co.,  146  U.  S.  54,  13  S. 
Ct  13,  36  L.  Ed.  885. 

Under  Judiciary  Act  March  3,  1891,  §§  4, 
14,  and  the  joint  resolution  of  the  same  date, 
the  supreme  court  cannot  entertain  jurisdiction 
of  any  direct  appeal  or  writ  of  error  from  the 
circuit  or  district  courts  except  in  the  six 
classes  of  cases  enumerated  in  section  5,  unless 
the  cause  was  pending  at  the  date  of  the  act 
and  the  appeal  was  allowed  or  the  writ  sued 
out  before  July  1,  1891.— National  Exch.  Bank 
of  Baltimore  v.  Peters,  144  U.  S.  570,  12  S. 
Ct  767,  36  L.  Ed.  545. 

A  writ  of  error  from  the  circuit  court  to 
the  supreme  court  in  a  case  in  which  a  direct 
appeal  or  writ  of  error  is.  not  provided  for  by 
the  judiciary  act  of  March  3,  1891,  must  be 
dismissed  if  sued  out  after  July  1,  1891.~Oin- 
cinnati  Safe  &  Lock  Co.  v.  Grand  Rapids  Safe- 
ty Deposit  Co.,  146  U.  S.  54.  13  S.  Ct,  13, 
36  L.  Ed.  885;  Lutcher  v.  United  States,  157 
U.  S.  427,  15  S.  Ct.  718,  39  L.  Ed.  759. 

In  an  action  against  a  collector  to  recover 
duties  paid,  no  writ  of  error  will  lie  to  the 
supreme  court  when  the  judgment  was  enter- 
ed and  the  writ  sued  out  after  July  1,  1891. — 
Hubbard  v.  Soby,  146  U.  S.  56,  13  S.  Ct  13. 
36  L.  Ed.  880,  following  McUsh  v.  RoflP,  141 
U.  S.  661,  12  S.  Ct  118,  35  L.  Ed.  893,  and 
Lau  Ow  Bew  v.  United  States,  144  U.  S.  47, 
12  S.  Ct.  517,  36  L.  Ed.  340. 

Act  Feb.  16,  1875  (18  St  p.  315),  "to  facU- 
itate  the  disposition  of  cases  in  the  supreme 
court"  is  to  be  construed  as  settling  the  fol- 
lowing propositions:  That  the  findings  by  the 
court  below  are  conclusive,  and  have  practically 
the  same   effect  aa   the   special  verdict  of   a 


jurv;^  that  a  bill  of  exceptions  cannot  be  used 
to  oring  up  the  evidence  for  a  review  of  the 
findings;  that  the  only  rulings  on  which  the  su- 
preme court  is  authorized  to  pass  are  such  as 
may  be  presented  by  a  bill  of  exceptions  pre- 
pared as  in  an  action  at  law;  that  the  lower 
court  is  bound  to  find  only  the  ultimate  facts; 
that  the  supreme  court  will  not  take  notice  of 
a  refusal  to  find  incidental  facts,  which  only 
amount  to  evidehce  from  which  an  ultimate  fact 
is  obtained;  and  that,  where  the  court  below 
refuses  to  make  a  finding  as  to  the  existence  of 
a  material  fact  which  has  been  established  by 
uncontradicted  evidence,  or  where  it  finds  a  fact 
not  supported  by  evidence,  and  an  exception  is 
taken,  the  question  may  be  brought  to  the  su- 
preme court  for  review  in  that  particular. — ^Alex- 
andre V.  Machan,  147  U.  S.  72,  13  S.  Ct  211, 
37  L.  Ed.  84,  85,  affirming  decree  (C.  C.)  The 
City  of  New  York,  35  F.  604. 

Under  the  judiciary  act  of  March  3,  1891, 
an  appeal  from  a  decree  of  a  circuit  court  in  a 
suit  by  contractors,  against  the  United  States, 
to  recover  for  materiala  furnished  for  the  con- 
struction of  a  levee,  must  go  in  the  first  in- 
stance to  the  circuit  court  of  appeals,  and  not 
to  the  supreme  court.— -Ogden  v.  United  States, 
148  U.  S.  390.  13  S.  Ct.  602.  37  L.  Ed.  493, 
following  National  Exch.  Bank  v.  Peters,  144 
U.  S.  570,  12  S.  Ct.  767,  36  L.  Ed.  545,  and 
Hubbard  v.  Soby,  146  U.  S.  56,  13  S.  Ct  13,  36 
L.  Ed.  886. 

Section  16  of  the  interstate  commerce  law, 
as  amended  by  the  act  of  March  2,  1889  (25 
Stat  855,  c  382),  which  gives  to  the  interstate 
commerce  commission  a  summary  proceeding  in 
the  circuit  court  to  enforce  its  orders,  was  re- 
pealed by  the  judiciary  act  of  March  3.  1891 
(26  Stat.  826,  c.  517),  in  so  far  as  it  aUowed 
an  appeal  direct  to  the  supreme  court  when 
the  matter  in  dispute  exceeded  $2,000,  and  the 
appeal  should  now  be  taken  to  the  circuit  court 
of  appeals. — Interstate  Commerce  Commission  v. 
Atchison.  T.  &  S.  F.  R.  Co.,  149  U.  S.  264.  13 
S.  Ct.  837.  37  L.  Ed.  727.  following  McLish  v. 
Roff.  141  U.  S.  661,  12  S.  Ct  118,  35  L.  Ed. 
893,  Lau  Ow  Bew  v.  Unitwl  States.  144  U.  S, 
47,  12  S.  Ct.  617,  86  L.  Ed.  340.  Hubbard  t. 
Soby,  146  U.  S.  56,  13  S.  Ct  13,  36  L.  Ed. 
886,  and  Chicago  &  N.  W.  Ry.  Co.  v.  Osborne, 
146  U.  S.  354,  13  S.  Ct.  281,  36  L.  Ed.  1002. 

The  declaration  in  the  joint  resolution  of 
March  3.  1891  (26  Stat  1115),  that  nothing  in 
the  act  establishing  the  circuit  court  of  appeals 
should  be  construed  to  impair  the  jurisdiction- 
of  the  supreme  court  in  cases  wherein  appeals 
were  taken  before  July  1,  1891^  operated  merely 
to  preserve  jurisdiction,  and  did  not  give  juris- 
diction as  to  an  appeal  allowed,  but  not  per- 
fected.—Aspen  Mining  &  Smelting  Co.  v.  Bil- 
Ungs,  150  U.  S.  31,  14  S.  Ct  4,  37  Lu  Ed.  986. 

An  appeal  from  a  decree  dismissing  a  bill 
brought  to  vacate  a  prior  foreclosure  decree 
cannot  be  taken  direct  from  the  circuit  court 
to  the  supreme  court,  under  the  fourth  sub- 
division of  the  fifth  section  of  the  act  creating 
the  circuit  court  of  appeals  (13  Sup.  Ct  xiv), 
when  no  question  as  to  the  construction  or  ap- 
plication of  the  constitution  of  the  United 
States  was  raised  by  the  parties  or  determined 
by  the  court,  and  the  only  contention  is  that 
because  of  fraud,  error.  Irregularities,  and  juris- 
dictional defects,  the  foreclosure  decree  which 
was  sought  to  be  set  aside  operated  to  deprive 
complainants  of  their  property  without  due  pro- 
cess of  law.— Carey  v.  Houston  &  T.  C.  Ry,  Co, 
150  U.  S.  170,  14  8.  Ct  63,  37  L.  Ed.  1041. 

The  supreme  court  has  no  jurisdiction  of  a 
cause  in  which  federal  jurisdiction  depends  on 
diverse  citizenship  alone,  and  in  which  the  cir- 
cuit court  entertained  a  motion  for  rehearing, 
and  did  not  deny  the  same  until  after  July  1. 
1891.  Judiciary  act  and  joint  resolution  or 
March  3,  1891.— Vorhees  v.  John  T.  Noye  Mfg. 
Co.,  151  U.  S.  135,  14  S.  Ct  295.  38  L.  Ed. 
101* 
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The  supreme  court  has  no  jurisdiction  of  an 
appeal  from  a  circuit  court  not  within  Judi- 
ciary Act  March  3,  1891,  fi  5,  unless  it  was 
taken,  as  allowed  by  the  joint  resolution  of  the 
same  date,  before  July  1,  1891. — Mason  v. 
Pewabic  Min.  Co.,  153  U,  S.  361,  14  S.  Ct. 
847,  38  L.  Ed.  745. 

Under  Act  March  8,  1887,  requiring  the 
trial  court  to  file  findings  of  fact  and  conclu- 
sions of  law,  a  judgment  will  be  reviewed  only 
where  the  record  contains  such  findings  and 
conclusions,  and  then  only  as  to  the  sufficiency 
of  the  findings  to  support  the  judgment. — Chase 
r.  United  States,  155  U.  S.  489.  15  S.  Ct.  174, 
39  L.  Ed.  234,  afiirming  judgment  (C.  C.)  44 
F.  732. 

The  petition  for  a  writ  of  error  from  the 
supreme  court  to  the  circuit  court  showed  that 
a  writ  of  error  had  been  previously  sued  out 
from  the  circuit  court  of  appeals,  and  stated 
that  that  court  refused  to  allow  the  cause  to 
be  docketed  and  the  transcript  filed,  on  the 
ground  that  the  case  should  have  been  taken 
to  the  supreme  court  Held,  that  as  the  last 
clause  in  section  6  of  the  judiciary  act  of  March 
3,  1891,  refers  to  the  circuit  court  of  appeals, 
and  not  to  the  circuit  court,  a  writ  of  error 
to  the  latter  court  could  not  reach  the  proceed- 
ings in  the  former. — Lutcher  v.  United  States, 
157  U.  S.  427,  15  S.  Ct.  718,  39  L.  Bd.  759. 

The  judiciary  act  of  March  3,  1891,  does 
not  govern  an  appeal  in  which  the  appeal  bond 
was  given  and  filed  prior  to  its  passage,  al- 
though the  citation  was  not  signed  or  served 
until  afterwards. — ^Mattingly  v.  Northwestern 
Virginia  R.  Co.,  158  U.  S.  53,  16  S.  Ct  725, 
39  L.  Ed.  894. 

The  judiciary  act  of  March  8,  1891,  does 
not  authorize  a  review  by  the  supreme  court 
on  appeal  or  writ  of  error  of  a  decree  filed 
in  October,  1891,  dismissing  a  bill  praying  for 
a  mandatory  injunction  to  compel  certain  rail- 
road companies  to  afford  the  complainants  the 
same  faciuties  as  are  afforded  to  any  other  con- 
necting road,  and  for  such  other  relief  as  may 
be  deemed  equitable.— little  Rock  &  M.  R.  Co. 
V.  East  Tennessee,  V.  &  G.  R.  Co.,  159  U.  S. 
698,  16  S.  Ct  189,  40  L.  Ed.  311. 

Where,  in  a  suit  between  citizens  of  dif- 
ferent states,  the  decree  of  a  circuit  court  of 
appeals  is  final,  by  force  of  Act  March  3,  1891, 
a  decree  upon  intervention  in  the  same  suit, 
involving  the  right  to  property  in  the  actual 
possession  of  the  circuit  court,  is  likewise  final. 
—Gregory  v.  Van  Ee,  160  U.  S.  643,  16  S.  Ct 
431,  40  L.  Bd.  566. 

As  an  appeal  will  lie  from  the  circuit  court 
to  the  supreme  court  only  in  the  cases  pre- 
scribed in  Act  March  3,  1891,  it  will  not  lie 
in  a  copyright  case,  which  may  be  appealed 
from  the  circuit  court  of  appeals,  merely  because 
the  circuit  court,  by  the  form  of  its  entry,  made 
the  decree  of  the  circuit  court  of  appeals,  affirm- 
ing a  previous  decree  of  the  circuit  court,  its 
own  decree.— Webster  v.  Daly,  163  U.  S.  155, 
16  S.  Ct.  961.  41  I*  Bd.  111. 

Tender  the  federal  statute,  if  on  a  trial  by 
the  court  without  a  jury  the  findings  attacked 
are  general,  onlv  such  rulings  in  the  progress 
of  the  trial  can  ne  reversed  as  are  presented  by 
a  bill  of  exceptions,  and  the  bill  cannot  be  used 
to  bring  up  the  whole  testimony  for  review,  any 
more  than  on  a  trial  by  jury.— Grayson  v. 
Lynch,  163  U.  S.  468.  16  S.  Ct  1064,  41  L. 
Ed.  230. 

A  case  in  the  circuit  court  involving  the 
validity  of  an  act  of  congress  and  the  construc- 
tion of  a  treaty  was  decided  on  the  merits 
against  defendant,  who  took  appeals  on  the 
whole  case  both  to  the  supreme  court  direct  and 
to  the  circuit  court  of  appeals.  The  latter 
court  affirmed  the  decree  on  the  merits,  deciding 
all  the  questions  raised.    Held  that,  by  invoking 


the  jurisdiction  of  the  circuit  court  of  appeals 
on  the  whole  case,  defendant  waived  his  right 
to  a  decision  by  the  supreme  court  on  the  direct 
appeal,  and  the  same  must  be  dismissed. — ^Rob- 
inson V.  CaldweU,  17  S.  Ct.  343.  165  U.  S.  359, 
41  L.  Ed.  745,  dismissing  appeal  67  F.  391,  14 
C.  C.  A.  448. 

Act  Cong.  March  3,  1891,  does  not  impose 
a  pecuniary  limit  on  the  appellate  jurisdiction 
of  the  supreme  court  over  appeals  from  a  dis- 
trict or  circuit  court  of  the  United  States. — 
The  Paquete  Habana,  20  S.  Ct  290,  175  U.  S. 
677,  44  L.  Ed.  320;  Kirby  v.  American  Soda 
Fountain  Co.,  24  S.  Ct  619,  194  U.  S.  141,  48 
L.  Ed.  911. 

A  direct  appeal  to  the  supreme  court  of 
the  United  States  from  a  decision  of  a  circuit 
court  involving  a  constitutional  right  cannot  be< 
taken,  under  the  act  of  congress  of  March  3, 
1891,  after  the  cause  has  been  appealed  to  and 
decided  by  the  circuit  court  of  appeals,  as  that 
act  does  not  permit  independent  appeals  to 
both  courts.— Carter  v.  Roberts,  20  S.  Ct.  713, 
177  U.  S.  496,  44  L.  Ed.  861,  dismissing  ap- 
peal In  re  Carter,  97  F.  496. 

A  writ  of  error  from  the  supreme  court  of 
the  United  States  to  a  circuit  court  will  be 
dismissed  if  taken  while  a  prior  writ  of  error 
from  a  circuit  court  of  appeals  is  pending  in 
that  court. — Cincinnati.  H.  &  D.  R.  Co.  v. 
Thiebaud,  20  S.  Ct  822,  177  U.  S.  615,  44  L. 
Ed.  911. 

Questions  which  can  be  raised  under  any 
of  the  subdivisions  of  section  5  of  the  Judiciary 
Act  March  3,  1891,  c.  517,  26  Stat  828  [U.  S. 
Comp.  St.  1901,  p.  549],  for  the  purpose  of  a 
direct  appeal  to  the  supreme  court  of  the  Unit- 
ed States  from  a  circuit  court  must  be  real, 
and  must  present  controversies  that  are  sub- 
stantial, not  only  from  the  nature  of  the  prin- 
ciples invoked,  but  from  the  relation  to  them 
of  the  party  by  whom  they  are  invoked. — City 
of  Lampasas  v.  Bell,  21  S.  Ct  368,  180  U.  S. 
276,  45  L.  Ed.  527. 

No  direct  appeal  lies  to  the  supreme  court 
of  the  United  States  from  a  decree  of  a  district 
court  dismissing  the  petition  in  a  suit  to  enforce 
a  final  decree  of  confirmation  of  a  California 
private  land  claim,  entered  on  November  30, 
1859,  since,  even  if  the  provision  of  Court  of 
Appeals  Act  March  3,  1891,  c.  517,  §  5,  26  Stat 
827  [U.  S.  Comp.  St.  1901,  p.  549],  restricting 
direct  appeals  to  certain  excepted  cases,  of 
which  this  is  not  one,  does  not  apply,  the  ai^el- 
late  jurisdiction  of  the  supreme  court  over  de- 
crees of  approval  or  correction  in  proceedings 
to  confirm  such  claims  was.  by  the  express 
language  of  Act  July  1,  1864,  {  3,  taken  away, 
except  as  to  cases  where  an  appeal  bad  already 
been  taken.  Appeal,  United  States  v.  Peralta 
(D.  C.)  102  F.  1006,  dismissed.— Gwin  v.  United 
States,  22  S.  Ct  526,  184  U.  S.  669.  46  L.  Ed. 
741. 

The  circuit  court  of  the  United  States  for 
the  Northern  district  of  West  Virginia  is  the 
court  to  which  a  cause  api>ealed  from  the  cir- 
cuit court  for  the  district  of  West  Virginia, 
which,  if  it  had  been  pending  in  that  court 
on  January  22,  '1901,  would  have  been  trans- 
ferred to  the  Southern  judicial  district  of  West 
Virginia,  created  by  an  act  of  congress  of  that 
date  (Act  Jnn.  22,  1901,  c.  105,  31  Stat  736  [U. 
S.  Comp.  St.  1901,  p.  440]),  will  be  remanded 
by  the  supreme  court  of  the  United  States  in 
order  that  the  further  proceedings  ordered  by 
its  mandate  may  be  had  before  the  judge  who 
rendered  the  original  decree,  in  view  of  a  pro- 
vision of  the  eighth  section  of  the  act  (31  Stat. 
737  [U.  S.  Comp.  St  1901,  p.  441])  that  mo- 
tions and  causes  submitted,  in  which  evidence 
has  been   tcJcen,  shall  be  proceeded  with  and 
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disposed  of  in  the  Northern  judicial  district.— 
Hatfield  v.  King.  22  S.  Ot  871,  186  U.  S.  178, 
46  L.  Ed.  1112. 

A  direct  appeal  to  the  federal  Supreme 
Court  from  a  final  decree  of  a  Circuit  Court  in 
a  proceeding  to  compel  the  production  of  papers 
and  the  giving  of  testimony  before  the  Inter- 
state Commerce  Commission  is  authorissed  by 
the  proviso  in  Act  Feb.  19,  1903,  c.  708,  §  3,  32 
Stat.  849  [U.  S.  Comp.  St.  Supp.  1903,  p.  365], 
making  applicable  to  '*any  case"  brought  under 
the  direction  of  the  Attorney  General,  in  the 
name  of  the  commission,  the  provisions  of  Act 
Feb.  11,  1903,  c.  544,  32  Stat.  823  [U.  S.  Comp. 
St.  Supp.  1903,  p.  376],  the  second  section  of 
which  authorizes  direct  appeals  from  the  fed- 
eral Circuit  Courts  to  the  Supreme  Court  in 
.cases  brought  under  the  anti-trust  or  interstate 
commerce  acts,  although  this  section  has  refer- 
ence only  to  suits  in  equity,  and  the  paragraphs 
preceding  the  proviso  in  the  later  statute  do  not 
include  proceedings  of  this  character.  Order 
(C.  C.)  Interstate  Commerce  Commission  v. 
Philadelphia  &  R.  Ry.  Co.,  123  F.  969,  re- 
versed.— Interstate  Commerce  Commission  v. 
Baird,  24  S.  Ct.  563,  194  U.  S.  25,  48  L.  Ed. 
860. 

The  appeal  required  by  Act  June  22, 
1860,  c.  188  (12  Stat.  85,  87),  §  11,  to  be  taken 
to  the  Supreme  Court  of  the  United  States  if 
the  decree  of  the  District  Court  in  certain  pri- 
vate land  claim  cases  is  against  the  United 
States,  is  **otherwise  provided  by  law"  within 
the  meaning  of  Act  March  3,  1891,  c.  517.  26 
Stat.  828  [U.  S.  Comp.  St.  1901,  p.  550]. 
§  6,  making  the  Circuit  Court  of  Appeals  the 
proper  tribunal  for  the  review  of  final  deci- 
sions of  the  District  Court  in  other  than  cer- 
tain excepted  cases,  which  include  those  where 
it  is  otherwise  provided  by  law. — United  States 
V.  Dalcour,  27  S.  Ct  58.  203  U.  S.  408,  51  L. 
Ed.  248. 

•  Color  for  defendant's  contention  that  the 
requirements  of  Mining  Act  111.  April  18,  1899 
(Laws  1899,  p.  300),  as  to  licensed  employes, 
are  repugnant  to  the  federal  Constitution,  when 
applied  to  the  first  count  in  the  declaration, 
will  sustain  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  Circuit  Court, 
as  against  a  motion  to  dismiss,  based  on  the 
theory  that  the  first  count  in  the  declaration 
charges  a  violation  of  dut^  imposed  by  the  stat- 
ute directly  upon  the  mineowner,  irrespective 
of  the  statutory  requirements  as  to  licensed  em- 
ployes.— Wilmington  Star  Min.  Co.  v,  Fulton, 
27  S.  Ot.  412,  205  U,  S.  60,  51  L.  Ed.  708. 

Assertions  of  errors  of  construction  of  fed- 
eral statutes  furnish  no  basis  for  jurisdiction 
on  constitutional  grounds  under  Act  March  3, 
1891,  c.  517,  §  5,  26  Stat.  827,  as  amended  by 
Act  Jan.  20,  1897,  c.  68,  29  Stat  492  (U.  S. 
Comp.  St.  1901,  p.  549),  of  a  writ  of  error 
from  the  federal  Supreme  Court  to  a  District 
Court.— Rakes  v.  United  States,  29  S.  Ct  244, 
212  U.  S,  55,  53  L.  Ed.  401. 

The  decree  of  a  federal  Circuit  Court,  en- 
tered pursuant  to  the  mandate  of  a  Circuit 
Court  of  Appeals,  upon  a  petition  to  enforce 
rights  granted  by  a  decree  in  intervention  pro- 
ceedings in  a  foreclosure  suit,  is  not  appealable 
to  the  federal  Supreme  Court  where  the  juris- 
diction of  the  original  foreclosure  suit  was  bas- 
ed solely  upon  diverse  citizenship,  although, 
when  the  case  went  back  from  the  Circuit  Court 
of  Appeals  to  the  Circuit  Court,  the  latter  court 
authorized  an  amendment  to  the  petition,  alleg- 
ing that  the  decree  ordered  by  the  Circuit  Court 
of  Appeals  failed  to  give  full  faith  and  credit 
to  the  original  decree  in  the  intervention  pro- 
ceedings. Decree  152  F.  849,  81  C.  C.  A.  643, 
modified.— St  Louis,  K.  C.  &  C.  R.  Co.  v,  Wn- 
bash  R.  Co.,  30  S.  Ct  510,  217  U.  S.  247,  54 
U  Ed^  752. 


A  writ  of  error  will  not  lie  from  the  Su- 
preme Court  of  the  United  States  to  review  an 
order  of  a  Circuit  Court  committing  a  district 
attorney  for  contempt  in  refusing  to  obey  an 
order  directing  him  to  return  to  the  owner  cer- 
tain books  and  papers  in  his  possession  which 
the  court  found  had  been  seized  in  violation 
of  constitutional  rights.— Wise  v.  Mills,  31  S. 
Ct  597,  220  U.  S.  549,  55  L.  Ed.  579. 

A  judgment  of  a  federal  Circuit  Court  will 
be  afi^rmed  on  motion  under  Supreme  Court 
rule  6,  subd.  5,  where  the  questions  urged 
have  been  so  plainly  foreclosed  by  decisions 
of  the  Supreme  Court  as  to  make  further  argu- 
ment unnecessary. — ^Missouri  Pac.  R.  Co,  v. 
Castle,  32  S.  Ct  606,  224  U.  S.  541,  56  Lu  Ed. 
875. 

A  decision  of  a  federal  Circuit  Court  In  a 
suit  against  a  foreign  corporation  dismissing  an 
intervention  filed  by  the  foreign  receiver  of  such 
corporation,  where  the  question  of  jurisdiction 
was  not  raised,  cannot  be  reviewed  where  bas- 
ed on  the  ground  that  no  corporate  assets  pass- 
ed to  the  receiver,  and  that  he  had  no  standing 
in  court— Keatley  v.  Furey,  33  S.  Ct  121, 
226  U.  S.  399,  57  L.  Ed.  273. 

Writ  of  error  from  the  federal  Supreme 
Court  will  not  be  dismissed  because  the  consti- 
tutional questions  raised  bad,  since  allowance  of 
the  writ,  been  decided  by  such  court  adversely 
to  plaintiff  in  error  in  another  case. — ^Michigan 
Cent.  R.  Co.  v.  Vreeland,  33  S.  Ct  192,  227 
U.  S.  59,  57  L.  Ed.  417,  Ann.  Cas.  1914C,  176, 
reversing  judgment  (C.  C.)  Vreeland  v.  Michi- 
gan Cent.  R.  Co.,  189  F.  495. 

Appeals  and  cross-appeals  from  decrees  of  a 
federal  court,  entered  under  stipulations  to 
abide  decrees  that  might  be  entered  in  certain 
other  suits,  present  no  question  for  considera- 
tion of  the  federal  Supreme  Court — Knott  v. 
St  Louis  Southwestern  Ry.  Co.,  33  S.  Ct.  984. 
230  U.  S.  509,  57  L.  Ed.  1595,  dismissing  ap- 
peal (C.  C.)  St.  Louis  &  S.  F.  R.  Co.  v.  Had- 
ley,  168  F.  317. 

A  decision  of  the  federal  Supreme  Court 
which  reversed  without  prejudice,  because  the 
evidence  of  confiscation  was  not  so  clear  as  to 
dispense  with  the  test  of  actual  experiment,  a 
decrefe  of  a  District  Court  enjoining  the  en- 
forcement as  confiscatory  of  an  ordinance  fixing 
telephone  rates,  and  remanded  the  cause  for  fur- 
ther proceedings,  gives  the  District  Court  dis- 
cretion to  retain  the  case  for  an  actual  experi- 
ment with  the  rates,  which  is  not  abused  by  a 
subsequent  order  appointing  a  master  to  as- 
certain the  net  Income  after  the  rate  ordinance 
bad  gone  into  effect,  where  an  actual  experi- 
ment w^ith  the  rates  had  been  voluntarily  un- 
dertaken.—In  re  City  of  Louisville,  34  S.  Ct 
255,  231  U.  S.  639,  58  L.  Ed.  413;  City  of 
Louisville  v.  Cumberland  Telephone  &  Tele- 
graph Co.,  34  S.  Ct.  260,  231  U.  S,  652,  58  L. 
Ed.  419. 

An  appeal  held  not  to  lie  to  the  federal 
Supreme  Court  from  a  decree  of  the  District 
Court  in  a  suit  by  a  major  in  the  inspector  gen- 
eral's department  of  the  Ohio  National  Guard 
to  test  the  validity  of  an  order  of  the  state 
adjutant  general  where  plaiutiff*s  personal 
rights  are  not  directly  violated.— Lieutenant 
Colonel  Daniel  C.  Stearns  v.  Brigadier  Gen- 
eral George  11.  Wood,  35  S.  Ct  229,  236  U.  S. 
75,  59  L.  Ed.  475. 

The  jurisdiction  of  the  federal  Supreme 
Court  on  appeal  from  the  decree  of  a  District 
Court  dismissing  on  the  merits  a  bill  involving 
a  federal  question  extends  to  every  question 
properly  arising  on  the  record. — Northwestern 
I/aundry  v.  City  of  Des  Moines,  36  S.  Ct  *^00, 
239  U.  S.  486,  60  U  Ed.  396. 
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^=»S85(1*4).  CrimirKU  prosecutions  in  general. 

The  United  States  may  bring  error  under 
Act  March  2,  1907,  c.  2564,  34  Stat  1246  [U.  S. 
Comp.  St  Supp.  1907,  p.  209],  to  review  a  judg- 
ment of  a  federal  Circuit  Court,  quashing  an 
indictment  for  violating  Immigration  Act  March 
3,  1903,  c,  1012,  §  18,  32  Stat  1213,  1217,  by 
willfully  permitting  an  alien  to  land  at  another 
place  than  that  designated  by  the  immigration 
officers,  because  the  indictment  disclosed  that 
the  alien  in  question  was  a  seaman. — Taylor  v. 
United  States,  28  S.  Ct  53,  207  U.  S.  120,  52 
L.  Ed.  130,  reversing  judgment  152  F.  1,  81  C. 
C.  A.  197;  (1908)  Schrotter  v.  United  States, 
157  F.  1005,  85  C.  C.  A.  679. 

The  whole  case  is  not  open  to  review  in 
the  Supreme  Court  of  the  United  States  on  the 
writ  of  error  to  a  federal  District  or  Circuit 
Court,  authorized  on  behalf  of  the  government 
in  criminal  cases  by  Act  March  2,  1907,  c. 
2564,  34  Stat  1246  (U.  S.  Comp.  St  Supp. 
1907,  p.  209),  but  the  scope  of  review  is  limited 
to  the  particular  decisions  enumerated  in  that 
statute.—United  States  v.  Keitel,  29  S.  Ct.  123, 
211  U.  S.  370,  53  L.  Ed.  230,  reversing  order 
(D.  C.  1907)  157  F.  396 ;  Same  v.  Herr,  29  S. 
Ct  134.  211  U.  S.  404,  53  L.  Ed.  251 ;  Id.,  29 
S.  Ct  135,  211  U.  S.  406,  53  L.  Ed.  252. 

Interpretation  as  well  as  construction  of 
the  statute,  conceding  an  abstract  distinction 
between  these  two  terms,  is  comprehended  by 
the  provision  of  Act  March  2,  1907,  c.  2564,  34 
Stat  1246  fU.  S.  Comp.  St  Supp.  1907,  p. 
209),  authorizing  a  writ  of  error  on  behalf  of 
the  government  from  the  federal  Supreme  Co.urt 
to  review  a  judgment  of  a  District  or  Circuit 
Court,  quashing  an  indictment,  when  based  up- 
on the  construction  of  the  statute  upon  which 
the  indictment  is  founded. — Id. 

Jurisdiction  of  the  federal  Supreme  Court 
of  a*  writ  of  error  sued  out  under  Act  March  2, 
1907,  c.  2564,  34  Stat.  1246  (U.  S.  Comp.  St. 
Supp.  1907,  p.  209),  to  review  a  judgment  of 
a  federal  District  Court  quashing  an  indictment 
for  a  conspiracy  illegally  to  acquire  coal  lands 
from  the  United  States,  because  of  the  opinion 
that  the  federal  statute  did  not  prohibit  the 
acts  complained  of,  cannot  be  successfully  chal- 
lenged on  the  theory  that  the  indictment,  and 
not  the  statute,  was  construed.— Id. 

Every  question  of  the  character  referred  to 
in  Act  March  2,  1907,  c.  2564,  34  Stat  1246 
(U.  S.  Comp.  St  Supp.  1907,  p.  209),  author- 
izing a  writ  of  error  by  the  government  from 
the  federal  Supreme  Court,  to  review  certain 
judgments  in  criminal  caseSj  need  not  be  de- 
cided by  the  Supreme  Court  when  the  decision 
of  one  question  disposes  of  the  case.  Interpre- 
tation is  included  in  the  term  "construction," 
as  used  in  such  act.  The  action  of  the  court  be- 
low as  to  the  mere  construction  of  an  indict- 
ment is  not  open  to  review  on  the  writ  of  error 
authorized  by  such  act;— United  States  v.  Biggs, 
29  8.  Ct  181,  211  U.  S.  507,  53  L.  Ed.  305,  af- 
firming judgment  (D.  C.  1907)  157  F,  264; 
Same  v.  Freeman,  29  S.  Ct.  185,  211  U.  S.  525, 
53  L,  Ed.  311 ;  Same  v.  SuUenberger,  29  S.  Ct. 
186.  211  U.  S.  522,  53  L.  Ed.  311. 

The  various  grounds  of  demurrer  to  the 
indictment  cannot  he  considered  on  a  writ  of  er- 
ror sued  out  by  the  government  in  a  criminal 
case,  under  Act  March  2,  1907,  c.  2564,  34  Stat. 
1246  (U.  S.  Comp.  St  Supp.  1907,  p.  209),  to  re- 
view a  judgment  "sustaining  a  special  plea  in 
bar  when  the  defendant  has  not  been  put  in 
jeopardy,"  but  the  court  has  jurisdiction  to  re- 
view only  the  ruling  of  the  court  below  on  the 
sufficiency  of  such  plea. — United  States  v.  Ma- 
son, 29  a  Ct  480,  213  U.  S.  115,  53  L.  Ed. 
725. 

The  sufficiency  of  the  indictment  upon  gen- 
eral principles  of  criminal  law  is  not  open  for 
review  in   the  federal    Supreme   Court   on   the 


writ  of  error  to  a  federal  District  Court  au- 
thorized on  behalf  of  the  government  by  Act 
March  2,  1907,  c,  2564,  34  Stat  1246  (U.  S. 
Comp,  St  Supp.  1907,  p.  200),  to  review  judg- 
ments or  decisions  sustaining  demurrers  to  an 
indictment,  when  based  upon  the  construction 
of  the  federal  statute  on  which  the  indictment 
is  founded,— United  States  v,  Stevenson,  30  S. 
Ct  35,  215  U.  S.  190,  54  L.  Ed.  153. 

A  judgment  of  a  federal  District  Court 
sustaining  a  demurrer  to  an  indictment  upon 
two  grounds,  one  of  which  involves  the  con- 
struction of  the  federal  statute  on  which  the 
indictment  is  founded,  and  the  other  the  suf- 
ficiency of  such  indictment  upon  general  prin- 
ciples of  criminal  law,  is  reviewable  in  the  fed- 
eral Supreme  Court  on  ^rit  of  error,  under 
Act  March  2,  1907,  c.  2564,  34  Stat  1246  (U. 
S.  Comp.  St.  Supp.  1907,  p.  209),  authorizing 
such  writs  of  error  to  review  a  judgment  sus- 
taining a  demurrer  to  an  indictment,  when  such 
judgment  is  "based  upon  the  Invalidity  or  con- 
struction of  the  statute  upon  which  the  indict- 
ment is  founded." — Id. 

The  construction  of  a*  statute  is  concerned 
so  as  to  give  the  Supreme  Court  of  the  United 
States  jurisdiction  of  a  writ  of  error  to  the 
United  States  Distict  Court  in  behalf  of  the 
government  in  a  criminal  case,  under  Act 
March  2,  1907,  c.  2564,  34  Stat.  1246  (U.  S. 
Comp.  St.  Supp.  1907,  p.  200),  where  an  in- 
dictment against  a  national  bank  officer  for 
making  false  reports  to  the  Comptroller  of  the 
Currency  is  quashed  because  such  officer  is  not 
an  agent  within  the  meaning  of  the  statute  de- 
fining the  crime.  Judgment  (D.  C,  1908)  162  F. 
687,  reversed.— United  States  v.  Corbett,  30  S. 
Ct  81,  215  U.  S.  233,  54  L.  Ed.  173. 

The  decision  of  a  federal  Circuit  Court 
sustaining  a  special  plea  in  bar  to  an  indict- 
ment is  reviewable  in  the  Supreme  Court,  under 
Act  March  2,  1907,  c.  2564,  34  Stat  1246  (U.  S. 
Comp.  St  Supp.  1909,  p.  220),  although  the  de- 
cision may  involve  the  application  rather  than 
the  invalidity  or  construction,  strictly  speaking, 
of  the  statute  upon  which  the  indictment  was 
founded.— United  States  v.  Celestine,  30  S.  Ct. 
93,  215  U.  S.  278,  54  L.  Ed.  195. 

The  decision  of  a  federal  District  Court 
sustaining  a  demurrer  to  an  indictment  tor 
introducing  liquor  into  the  Indian  counti'y  is 
reviewable  in  the  federal  Supreme  Court  by 
writ  of  error,  under  Act  March  2,  1907,  c.  2564, 
34  Stat  1246  (U.  S.  Comp.  St  Supp,  1909,  p. 
220),  where  the  question  whether  the  indictment 
charges  any  offense  against  the  United  States 
involves  the  validity  of  Act  Jan.  30,  1897,  c. 
109,  29  Stat  506,  as  applied  to  the  facts  stated. 
Judgment  (Wash.  1908)  165  F.  253,  reversed.— 
United  States  v .  Sutton,  30  S.  Ct.  116,  215  U. 
S.  291,  54  L.  Ed.  200. 

The  contention  that  under  Rev.  St  §  1342, 
art  62  (U.  S.  Comp.  St  1901,  p.  957),  a  court- 
martial  has  exclusive  jurisdiction  over  the 
crimes  committed  by  a  military  officer  which 
are  cognizable  by  courts-martial  under  the  pro- 
visions of  that  article,  is  too  clearly  unfounded 
to  serve  as  the  basis  of  a  writ  of  error  from  the 
federal  Supreme  Court  to  review  a  conviction  in 
a  Circuit  Court. — Franklin  v.  United  States,  30 
S.  Ct  434,  216  U.  S.  559,  54  L.  Ed.  615. 

The  claim  that  power  of  legislation  is  un- 
constitutionally delegated  to  the  state  Legisla- 
tures by  Act  July  7,  1898,  c.  576,  J  2,  30  Stat 
717  (U.  S.  Comp.  St  1901,  p.  3652),  adopting 
such  punishment  *f or  offenses  committed  in  plac- 
es under  the  exclusive  jurisdiction  and  control 
of  the  United  States  as  the  laws  of  the  state  in 
which  such  places  are  situated  "now  provide" 
for  a  like  offense,  the  punishment  therefor  not 
being  otherwise  provided  for  by  any  law  of  the 
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United  States,  is  too  clearly  unfounded  to  serye 
as  the  basis  of  a  writ  of  «rror  from  a  federal 
Supreme  Court  to  a  Circuit  Court.— Id. 

A  judgment  of  a  federal  Circuit  Court  en- 
tered upon  a  verdict  directed  in  favor  of  the 
government  on  the  issues  raised  by  a  special 
plea  in  bar,  by  which  the  accused  claimed  im- 
munity from  prosecution  under  Act  Feb.  25, 
1903,  c.  756,  32  Stat.  904  (U.  S.  Comp.  St. 
Supp.  1009,  p.  114^),  as  amended  by  Act  June 
30,  1906,  c.  3920,  34  Stat.  798  (U.  S.  Comp. 
St.  Supp.  1909,  p.  1168),  because  of  his  testi- 
mony before  the  grand  jury,  is  not  a  final  judg- 
ment, reviewable  under  Act  March  3,  1891,  c. 
517,  I  5,  26  Stat.  827  (U.  S.  Comp.  St.  1901, 
p.  549),  by  a  direct  writ  of  error  from  the  fed- 
eral Supreme  Court,  where  leave  was  given 
to  plead  over,  and  a  plea  of  not  guilty  was  en- 
tered, upon  which  no  trial  has  been  had. — Heike 
V.  United  States,  30  S.  Ct.  539,  217  U.  S.  423, 
54  L.  Ed.  821,  dismissing  writ  of  «rror  (C.  C.) 
United  States  v.  Heike,  175  F.  852. 

A  judgment  of  a  federal  Circuit  Court 
holding  insufficient  on  demurrer  certain  counts 
of  an  indictment  charging  willful  misapplica- 
tion of  the  funds  of  a  national  bank,  in  viola- 
tion of  Rev.  St.  U.  S.  {  5209  (U.  S.  Comp.  St 
1901,  p.  3497),  because  the  facts  alleged  did 
not  constitute  a  crime  under  that  section,  as 
it  should  be  construed,  is  reviewable  in  the  Su- 
preme Court,  under  Act  March  2,  1907,  c.  2564, 
34  Stat.  1246  (U.  S.  Comp.  St.  Supp.  1909,-  p. 
220),  as  based  upon  the  construction  of  the 
statute  upon  which  the  indictment  was  founded. 
—United  States  v.  Heinze,  31  S.  Ct  98,  218 
U.  S.  532,  54  L.  Ed.  1139,  21  Ann.  Cas.  884. 

A  judgment  of  a  federal  Circuit  Court, 
quashing,  on  motion,  certain  counts  of  an  in- 
dictment for  willfully  misapplying  the  funds  of 
a  national  bank,  in  violation  of  Rev.  St.  U.  S. 
§  5209  (U.  S.  Comp.  St  1901,  p.  3497),  be- 
cause they  possessed  the  defects  which  that 
court  had  found  in  a  prior  indictment,  which  it 
held  did  not  charge  a  crime  under  the  statute, 
is  reviewable  in  the  federal  Supreme  Court  un- 
der Act  March  2,  1907,  c.  2564,  34  Stat  1246 
(U.  S.  Comp.  St.  Supp.  1909,  p.  220),  as  a  de- 
cision quashing  a  count  in  an  indictment  based 
upon  the  construction  of  the  statute  upon  which 
the  indictment  is  founded.— United  States  v. 
Heinze,  31  S.  Ct  102,  218  U.  S.  547,  54  L. 
Ed.  1145. 

The  only  question  before  the  federal  Su- 
preme Court  on  an  appeal  taken  under  Act 
March  2,  1907,  c.  2564,  34  Stat  1246  (U.  S. 
Comp.  St.  Supp.  1909,  p.  220).  from  a  judgment 
sustaining  a  special  plea  in  bar  when  the  de- 
fendant has  not  been  put  in  jeopardy,  is  wheth- 
er such  plea  in  bar  can  be  sustained. — (1910) 
.United  States  v.  Kissel,  31  S.  Ct  124,  218  U. 
S.  601,  54  L.  Ed.  1168,  reversing  judgment  (C. 
C.  1909)  173  F.  823. 

The  judgment  actually  entered  below,  and 
not  the  terms  of  a  stipulation  of  counsel  pre- 
viously made  and  filed,  controls  the  federal  Su- 
preme Court  in  determining  whether  such  judg- 
ment is  reviewable  on  writ  of  error  under  Act 
March  2,  1907,  c.  2564.  34  Stat  1246  (U.  S. 
Comp.  St  Supp.  1909,  p.  220),  as  one  sustain- 
ing a  special  plea  in  bar  when  the  defendant 
has  not  been  put  in  jeopardy.— United  States 
V.  Barber,  31  S.  Ct  209,  219  U.  S.  72,  55  L. 
Ed.  99. 

A  judgment  of  a  federal  District  Court 
purporting  to  dismiss  an  indictment  upon   the 

f round  that  the  statute  of  limitations  was  a 
ar  to  the  prosecution  is  one  sustaining  a 
special  plea  in  bar  within  the  meaning  of  Act 
March  2,  1907,  c.  2564,  34  Stat  1246  (U.  S. 
Comp.  St.  Supp.  1909,  p.  220),  governing  the 
right  of  the  government  to  a  review  in  a  crim- 
inal case,  although  the  plea  of  the  statute  of 
limitations  filed  and  heard  by  consent  and  stip- 


ulation was  denominated  a  plea  in  abatement 
—Id. 

The  federal  Supreme  Court  when  reviewing 
under  Act  March  2,  1907,  c.  2504,  34  Stat 
1246  (U.  S.  Comp.  St  Supp.  1909,  p.  220),  the 
act  of  the  trial  coilrt  sustaining  a  plea  in  bar 
of  the  statute  of  limitations  to  an  indictment 
charging  a  continuing  conspiracy,  is  not  con- 
cerned with  the  technical  sufficiency  or  re- 
dundancy of  the  indictment,  or  even  with  any 
consideration  of  the  nature  of  the  overt  acta  al- 
leged.— Id. 

The  Supreme  Court  reviewing  under  Crim- 
inal Appeals  Act  March  2,  1907,  judgment  of 
federal  Circuit  Court  sustaining  a  demurrer  to 
counts  in  an  indictment  charging  violation  of 
Anti-Trust  Act  July  2,  1890,  must  accept  the 
Circuit  Court's  construction  of  the  counts,  and 
consider  only  whether  the  decision  that  the 
acts  charged  are  not  within  the  statute  is  based 
on  an  erroneous  construction  thereof. — United 
States  V.  Patten,  33  S.  Ct  141.  226  U.  S.  525, 
57  L.  Ed.  333,  44  L.  B.  A.  (N.  S.)  325,  re- 
versing judgment  (C.  C.)  187  F.  664. 

Judgment  of  a  federal  Circuit  Court  sus- 
taining demurrer  to  counts  in  an  indictment 
charging  violation  of  Anti-Trust  Act  July  2, 
1890,  as  not  within  the  statute,  is  based  on  the 
construction  o£  the  statute  within  Act  March 
2,  1907,  governing  the  right  of  the  government 
to  a  review  in  a  criminal  case. — Id. 

District  Court's  construction  of  indictment 
must  be  accepted  by  the  federal  Supreme  Court 
when  reviewing,  under  Act  March  2,  1907,  judg- 
ment sustaining  demurrer  to  the  indictment 
based  on  construction  of  the  federal  statute.— 
United  States  v.  Winslow,  33  S.  Ct  253,  227 
U.  S.  202,  57  L.  Ed.  481,  affirming  judgment 
(D.  C.)  195  F.  578. 

Criminal  Appeals  Act  March  2,  1907,  was 
not  repealed  by  Judicial  Code  March  3,  1911, 
since  the  former  act  is  not  mentioned  among 
the  statutes  repealed  by  Judicial  Code,  f  297, 
nor  superseded  by  any  other  regulations  of  the 
matter.- Id. 

Decision  of  federal  District  Court  on  de- 
murrer that  the  averments  of  indictment  charg- 
ing violations  of  the  Anti-Trust  Act  were  in- 
sufficient to  connect  individual  defendants  with 
the  offense  charged,  cannot  be  reviewed  in  the 
federal  Supreme  Court  at  the  instance  of  the 

fovernment.— United  States  v.  Pacific  &  A.  Ry. 
J  Nav.  Co.,  33  S.  Ct  443,  228  U.  S.  87,  57  L. 
Ed.  742. 

The  federal  Supreme  Court  when  reversing 
a  judgment  of  a  federal  District  Court  sustain- 
ing demurrers  to  an  indictment  charging  viola- 
tions of  the  Anti-Trust  Act,  based  on  the  con- 
struction of  that  act,  will  leave  it  op^n  to  that 
court  to  pass  on  such  grounds  of  demurrer  as 
were  not  considered  in  the  former  ruling. — Id. 

A  judgment  of  a  federal  District  Court  in  a 
prosecution  of  an  express  company  sustaining 
motion  to  quash  service,  which  the  court  treat- 
ed as  a  demurrer,  dismissing  the  case  because 
the  express  company  was  a  joint-stock  associa- 
tion, is  reviewable  in  the  federal  Supreme  Court 
under  Act  March  2,  1907,  because  the  dismissal 
was  based  on  the  construction  of  the  statute 
on  which  the  indictment  was  founded. — United 
States  V.  Adams  Exp.  Co.,  3S|  S.  Ct  SIS,  229 
U.  S.  381,  57  L.  Ed,  1237. 

Decision  of  a  federal  District  Court  quash- 
ing as  ''bad  in  law'*  certain  counts  of  an  in- 
dictment charging  violations  of  Rev.  St  {  5209 
(U.  S.  Comp.  St.  1901,  p.  3497),  is  not  review- 
able by  the  Supreme  Court  under  Act  March 
2,  1907,  as  based  on  the  construction  of  the 
statute  on  which  the  indictment  was  founded. 
—United  States  v.  Carter,  34  S.  Ct.  173,  231 
U.  S.  492,  68  L.  Ed.  330. 

The  Supreme  Court  will  not  examine  the 
entire  record  to  determine  in  favor  of  its  ju- 
risdictioa   A   doubt   as    to   whether   a,  ruling 
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quashing  certain  counts  of  an  indictment  as  bad 
in  law  was  based  on  the  construction  of  a  stat- 
ute within  the  meaning  of  the  Criminal  Ap- 
peals Act  March  2,  1907,  or  was  based  on  the 
mere  insuflSciency  of  the  indictment.— Id. 

A  judgment  of  a  federal  District  Court  sus- 
taining a  demurrer  to  an  indictment  under 
Criminal  Code,  I  215,  Act  March  4,  1909,  c. 
321.  35  Stat.  1130  (XJ.  S.  Comp.  St.  Supp.  ipil, 
p.  1663),  cannot  be  reyiewed  in  the  Supreme 
Court  by  writ  of  error,  where  it  does  not  ap- 
pear from  the  record  on  what  ground  the  court 
acted.— United  States  v.  Moist,  34  S.  Ct.  255, 
231  U.  S.  701,  58  L.  Ed.  444. 

A  decision  of  a  federal  District  Court  sus- 
taining a  demurrer  to  an  indictment  on  the 
ground  that  the  acts  charged  were  not  within 
the  condemnation  of  the  statute  on  which  the 
indictment  is* founded  is  reviewable  in  the  fed- 
eral Supreme  Court.— United  States  v.  Birdsall, 

34  S.  Ct.  512, 233  U.  S.  223,  58  L.  Ed.  930,  re- 
versing judgment  (D.  C.)  206  F.  818. 

A  decision  of  the  federal  District  Court 
sustaining  a  demurrer  to  an  indictment  charg- 
ing conspiracy  to  defraud  the  United  States  by 
unlawfully  increasing  the  gross  post  office  re- 
ceipts on  which  a  salary  is  to  be  based  is  based 
on  the  construction  of  the  statute,  and  there- 
fore within  the  appellate  jurisdiction  of  the 
Supreme  Court ;  a  construction  of  a  statute  be- 
ing necessary  to  determine  the  validity  of  the 
regulations  of  the  -postmaster  general. — United 
States  V.  Foster,  34  S.  Ct.  666,  233  U.  S.  515. 
58  L.  Ed.  1074,  reversing  judgment  (D.  C.)  211 
F.  206. 

The  meaning  of  Act  March  4,  1913,  relat- 
ing to  operation  by  carriers  from  a  quarantine 
state  to  another  state  on  which  an  indictment 
is  founded  may  be  misconstrued  within  Act 
March  2,  1907,  allowing  direct  writ  of  error 
from  the  federal  Supreme  Court  to  a  judgment 
of  the  District  Court  sustaining  a  demurrer  to 
an  indictment  based  on  the  construction  of  the 
statute,  not  only  by  misinterpretintf  the  lan- 
guage of  the  statute,  but  by  overlookmg  its  ex- 
istence—United States  V.  Nixon,  35  S.  Ct  49, 
235  U.  S.  231,  59  L.  Ed.  207. 

The  ruling  of  the  District  Court  on  a  plea 
of  nolo  contendere  cannot  be  reviewed  by  direct 
writ  of  error  from  the  federal  Supreme  Court, 
where  the  ruling  results  from  applying  prin- 
ciples laid  down  for  the  District  Court  by  the 
Circuit  Court  of  Appeals  in  reversing  a  prior 
conviction.— Shapiro  v.  United  States,  35  S. 
Ct  122,  235  U.  S.  412,  59  L.  Ed.  291. 

New  constitutional  questions  raised  after 
conviction  has  been  reversed  and  cause  remand- 
ed for  proceedings  in  accordance  with  the  de- 
cision will  not  sustain  a  writ  of  error  from  the 
Supreme  Court  to  the  District  Court  to  review 
a  second  conviction. — Id. 

Construction  of  Cr.  Code,  {  215,  relating 
to  use  of  mails  in  a  scheme  to  defraud,  held 
involved  in  a  decision  of  the  District  Court  by 
which  a  demurrer  to  an  indictment  under  that 
section  was  sustained  so  as  to  sustain  an  ap- 
peal by  the  United  States. — United  States  v.  New 
South  Farm  &  Home  Co.,  36  S.  Ct  505,  241 
U.  S.  64,  60  L.  Ed.  890. 

^s>885(2).  Conviction  of  capital  or  othertoi$e 
infamous  crime, 

» 

Act  Cong.  March  3,  1891,  providing  that  a 
writ  of  error  may  be  taken  from  an  existing 
circuit  court  direct  to  the  supreme  court  of 
the  United  States  in  cases,  among  others,  of 
conviction  of  a  capital  or  otherwise  infamous 
crime,  went  into  immediate  operation,  so  as  to 
permit  a  writ  of  error  to  be  allowed  where 
the  conviction  occurred  before  its  passage,  but 
sentence  was  not  pronounced  until  afterwards. 
—In  re  Claasen,  140  U.  S.  200,  11  S.  Ct  736, 

35  L.  Ed.  400. 


Act  March  S,  1891,  f  5  (26  Stat  826,  c. 
517),  authorizing  appeals  or  writs  of  error  from 
the  district  and  circuit  courts  in  cases  of  con-< 
viction  of  an  infamous  crime,  does  not  authorize 
the  review  of  a  judgment  of  conviction  in  such 
a  case  by  appeal,  instead  of  by  writ  of  error. — 
BuckUn  v.  iJnited  States,  159  U.  S.  680,  682, 
16  S.  Ct  182,  40  L.  Ed.  304,  805. 

The  violation  of  Act  Cong.  June  29,  1888 
(25  Stat  209,  c.  496),  prohibiting  obstructive 
and  injurious  deposits  in  New  York  harbor,  not 
being  punishable  by  imprisonment  for  over  one 
year,  or  at  hard  labor,  or  by  imprisonment  in  a 
penitentiary,  is  not  an  infamous  crime,  within 
the  meaning  of  Act  March  3,  1891,  §  5  (26 
Stat  827,  c  517),  determining  the  appellate  ju- 
risdiction of  the  supreme  court— Ansbro  v. 
United  States,  159  U.  S.  695,  16  S.  Ct  187,  40 
L.  Ed.  310. 

A  conviction  for  murder,  punishable  with 
death,  is  a  conviction  for  a  capital  crime  with- 
in the  meaning  of  the  act  of  congress  of  March 
3.  1891,  as  amended  by  the  act  of  January  20, 
1897,  providing  for  writs  of  error  to  a  district 
court  from  the  supreme  court  of  the  United 
States,  although  the  jury  is  given  the  power  by 
the  act  of  January  15,  1897,  to  qualify  the  ver- 
dict by  adding  the  words  "without  capital  pun- 
ishment,'' and  by  reason  of  their  e^xercise  of 
that  power  the  punishment  actually  imposed  is 
imprisonment  for  life. — ^Fltzpatrick  v.  United 
States,  20  S.  a.  944,  178  U.  S.  304,  44  L.  Ed. 
1078. 

A  conviction  in  a  federal  District  Court  of 
murder  in  the  second  degree,  punishable  only  by 
imprisonment  is  not  reviewable  in  the  Supreme 
Court  under  Act  March  3,  1891,  c.  517,  {  5, 
26  Stat.  827,  as  amended  by  Act  Jan.  20,  1897, 
c.  68,  29  Stat  492  (U.  S.  Comp.  St.  1901,  p. 
549),  as  a  case  of  "conviction  of  capital  crime," 
although  accused  could  have  been  convicted  of 
a  capital  offense.— Rakes  v.  United  States,  29 
S.  Ct  244,  212  U.  S.  66,  63  L.  Ed.  401. 

<d=s>385  (3).  Priae  oauaes. 

Jurisdiction  of  appeals  from  all  final  sen- 
tences and  decrees  in  prize  cases  may  foe  taken 
by  the  supreme  court  of  the  United  States, 
without  regard  to  the  amount  in  dispute,  and 
without  any  certificate  of  the  district  judge  as 
to  the  importance  of  the  particular  case.— ^The 
Paquete  Habana,  20  S.  Ct  290,  175  U.  S.  677, 
44  L.  Ed.  320. 

^s»385  (4).  Cases  involving  furisdiction. 

The  Supreme  Court  will  take  notice  that 
the  record  does  not  show  jurisdiction  in  the 
court  below. — ^Mansfield,  C.  &  L.  M.  By.  Co.  v. 
Swan,  111  U.  S.  379,  4  S.  Ct  610,  28  L.  Ed. 
462. 

An  appeal  from  a  circuit  court  on  the  ques^ 
tion  of  jurisdiction  will  not  be  dismissed  on  the 
ground  that  appellant,  by  taking  a  stay  of  ex- 
ecution under  a  state  statute  (Act  Neb.  Feb.  23, 
1875),  waived  that  question,  as,  even  if  it  is 
waived  by  a  party,  it  will  be  considered  by  this 
court.— Parker  v.  Ormsby,  141  U.  S.  81,  11  S. 
Ct  912,  35  L.  Ed.  654. 

The  act  establishing  the  circuit  court  of  ap- 
peals (26  Stat.  826)  provides,  in  section  6,  that 
appeals  or  writs  of  error  may  be  taken  from  the 
district  courts  or  the  existing  circuit  courts 
direct  to  the  supreme  court  "in  any  case  in 
which  the  jurisdiction  of  the  court  is  in  issue. 
In  such  cases  the  question  of  jurisdiction 
alone  shall  be  certified  to  the  supreme  court" 
for  decision.  Held,  that  the  omission  of  the 
word  "final"  from  this  provision  does  not  en- 
large the  power  of  review  so  as  to  permit  a 
cause  to  be  brought  up  before  final  judgment — 
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MclAsh  V.  Roff,  141  U.  S.  661.  12  S.  Ot  118. 
85  L.  Bd.  893. 

Section  14  of  the  act  establishing  the  cir- 
cuit court  of  appeals,  and  providing  for  appeals 
and  writs  of  error  from  the  circuit  or  district 
courts  directly  to  the  supreme  court  in  any 
case  involving  jurisdiction,  did  not,  by  repeal- 
ing Rev.  St.  §  691,  and  Act  Cong.  Feb.  16, 
1875,  §  3,  authorize  a  review  of  the  question 
of  jurisdiction  before  final  judgment,  since  such 
repeal  applied  only  to  those  provisions  limiting 
the  jurisdictional  amount  on  appeal,  and  not  to 
the  provision  relating  to  final  judgments. — Id. 

There  is  no  merit  in  the  suggestion  that,  by 
requiring  the  cause  to  proceed  to  final  judg- 
ment, an  appeal  might  be  taken  to  the  supreme 
court  on  the  question  of  jurisdiction,  and  at  the 
same  time  to  the  circuit  court  of  appeals  on 
the  merits,  as  the  party  defeated  on  final  judg- 
ment must  elect  whether  he  wiU  go  to  the  su- 
preme court  on  the  question  of  jurisdiction 
alone,  or  to  the  circuit  court  of  appeals  on  the 
whole  case.— Id. 

Act  Cong.  March  3,  1887,  as  corrected  by 
Act  Cong.  Aug.  13,  1888,  providing  that  no  ap- 
peal or  writ  of  error  shall  be  allowed  to  the  su- 
preme court  from  an  order  of  the  district  or 
circuit  courts  remanding  a  cause  to  the  state 
court,  is  not  affected,  so  as  to  make  such  an 
appeal  allowable,  by  Act  Cong.  March  3,  1891 
(26  Stat.  826),  allowing  appeals  or  writs  of  er- 
ror to  the  supreme  court  from  the  district  or 
circuit  courts  **in  any  case  in  which  the  juris- 
diction of  the  court  is  in  issue,"  since  the  latter 
act  does  not  make  an  appeal,  or  writ  of  error 
allowable  before  the  cause  has  proceeded  to 
final  judgment— Chicago,  St.  P.,  Si.  &  O.  Ry. 
Co.  V.  Roberta,  141  U.  S.  690,  12  S.  Ct.  123, 
35  L.  Ed.  905. 

Under  Act  Cong.  March  3,  1891,  {  5  (26 
Stat.  827,  828,  1115),  to  establish  circuit  courts 
of  appeal,  a  case  involving  the  constitutionality 
of  a  law  of  the  United  States  may  be  taken  di- 
rect to  the  supreme  court,  notwithstanding  the 
appeal  was  taken  after  the  act  took  effect. — 
Horner  v.  United  States,  143  U.  S.  570,  12  S. 
Ct.  522,  36  L.  Ed.  266. 

Under  the  judiciary  act  of  March  3,  1891 
(26  Stat.  826),  in  a  suit  where  the  jurisdiction 
of  the  circuit  court  depends  on  diverse  citizen- 
ship, the  only  question  that  can  be  (fonsidered 
by  the  supreme  court  on  writ  of  error  to  the 
circuit  court  is  whether  or  not  the  circuit  court 
had  jurisdiction.  McLish  v.  Roff,  141  U.  S. 
661,  12  S.  Ct  118.  35  L.  Ed.  893,  followed.— 
Schunk  v.  Moline,  Milbum  &  Stoddard  Co.,  147 
U.  S.  500,  13  S.  Ct  416,  37  L.  Ed.  255. 

Under  the  judiciary  act  of  March  3,  1891, 
providing  that,  in  cases  where  the  jurisdiction 
of  the  court  below  is  in  issue,  that  question, 
and  that  alone,  shall  be  certified  to  the  supreme 
court  of  the  United  States  for  decision,  the  in- 
quiry is  limited  to  the  question  thus  certified. — 
Passavant  v.  United  States,  148  U.  S.  214,  13 
S.  Ct  572,  37  L.  Ed.  426;  The  Bayonne,  159 
U.  S.  687,  16  S.  Ct  185,  40  L.  Ed.  305. 

To  warrant  a  direct  appeal  to  the  supreme 
court  under  the  first  subdivision  of  the  fifth  sec- 
tion of  the  act  creating  the  circuit  court  of  ap- 
peals (13  Sup.  Ct.  xiv.),  there  must  be  an  issue 
as  to  the  jurisdiction  of  the  circuit  court  in  the 
very  case  in  which  the  appeal  is  taken;  and, 
where  the  suit  is  one  to  set  aside  a  foreclosure 
decree,  it  is  not  suflScient  that  there  is  an  issue 
as  to  the  jurisdiction  of  the  circuit  court  to 
enter  that  decree.— Carey  v.  Houston  &  T.  O. 
Ry.  Co.,  150  U.  S.  170,  14  S.  Ct  63,  37  L.  Ed. 
1041. 

The  supreme  court  cannot  review  a  deci- 
sion of  the  circuit  court  on  a  jurisdictional 
question,  in  the  absence  of  a  certificate  by  that 
court  or  the  question  in  issue. — Maynard  v. 
Hecht,  151  U.  S.  32i,  14  S.  Ct  353,  38  L.  Ed. 
3^79;    Moran  y.  Hagerman,  151  U.  S.  329,  14 


S.  Ct  354,  38  li.  Ed.  181:  Colvin  v.  City  of 
Jacksonville,  157  U.  S.  368,  15  S.  Ct  634, 
39  L.  Ed.  736;  Ansbro  v.  United  States,  159 
U.  S.  695.  16  S.  Ct  187,  40  L.  Ed.  310; 
Davis  V.  Geissler,  162  U.  S.  290,  16  S.  Ct. 
796,  40  L.  Ed.  972. 

Where  the  jurisdiction  of  the  circuit  court 
is  in  issue,  and  the  jurisdiction  is  sustained, 
but  there  is  a  judgment  for  defendant  on  the 
merits,  plaintiff  must  appeal  to  the  circuit 
court  of  appeals,  which  may  certify  the  ques- 
tion of  jurisdiction,  if  it  arises  in  such  court. — 
United  States  v.  Jahn,  155  U.  S.  109,  15  S. 
Ct  39,  39  L.  Ed.  87, 

Under  Act  March  3,  1891,  establishing  the 
circuit  court  of  appeals,  where  the  jurisdiction 
of  the  circuit  court  is  in  issue,  and  is  decided 
in  favor  of  defendant,  plaintiff  should  have  the 
question  certified  and  appealed  <lirectly  to  the 
supreme  court— Id. 

Where  the  jurisdiction  of  the  circuit  court 
is  in  issue,  and  the  jurisdiction  is  sustained, 
and  there  is  a  judgment  for  plaintiff  on  the 
merits,  defendant  may  elect  either  to  have  the 
question  of  jurisdiction  certified  directly  to  the 
supreme  court,  or  to  carry  the  whole  case  to 
the  circuit  court  of  appeals,  which  may  certify 
such  question.— Id. 

Where,  in  an  action  in  the  circuit  court 
in  which  the  only  question  involved  is  one  of 
jurisdiction,  the  judgment  not  only  recites  that 
for  reasons  filed  as  part  of  the  order,  the  court 
considers  it  has  no  jurisdiction,  and  dismisses 
it  for  want  of  jurisdiction,  but  the  judge  certi- 
fies, in  the  bill  of  exceptions,  that  it  was  **held 
that  the  court  did  not  have  jurisdiction  of  the 
suit,  and  ordered  the  same  to  be  dismissed,*' 
and,  in  the  order  allowing  a  writ  of  error,  certi- 
fies that  it  is  allowed  on  "the  question  of  juris- 
diction,'' there  is  a  sufficient  compliance  with 
Judiciary  Act  March  3,  1891,  $  5.  which  pro- 
vides that  in  any  cause  in  which  the  juris- 
diction of  the  circuit  court  is  in  issue  the  ques- 
tion of  jurisdiction  alone  shall  be  certified  to 
the  supreme  court  from  the  court  below  for 
decision.— In  re  Lehigh  Min.  &  Mfg.  (>>.,  156 
U.  S.  322,  15  S.  Ct  375,  39  L.  Ed.  438. 

Rev.  St  {  1011,  as  amended  by  Act  Feb. 
18,  1875,  c.  80,  providing  that  there  shall  be 
no  reversal  in  the  supreme  court  **for  error  in 
ruling  any  plea  in  abatement,  other  than  a  plea 
to  the  jurisdiction  of  the  court,"  does  not  pre- 
vent review  of  a  decision,  even  on  plea  in  abate- 
ment, of  any  question  ot  jurisdiction  to  render 
judgment  against  defendant,  though  depending 
on  the  suflScienc^  of  the  service  of  the  writ— 
Goldey  v.  Morning  News  of  New  Haven,  156 
U.  S.  518,  15  S.  Ct.  559,  39  L.  Ed.  517,  affirm- 
ing judgment  (C.  C)  Goldeur  v.  Same,  42  h\ 
112. 

Where  an  appeal  is  allowed  direct  from  the 
circuit  court  to  the  supreme  court  on  a  ques- 
tion of  jurisdiction,  under  section  5  of  the 
judiciary  act  of  March  3,  1891,  it  is  not  nec- 
essary that  in  stating  such  question,  the  word 
"certify"  be  formally  used ;  and,  while  no  mere 
suggestion  that  the  jurisdiction  of  the  court 
was  in  issue  will  answer,  it  is  yet  sufficient  if 
there  is  a  plain  declaration  that  the  .single  mat- 
ter which  is  by  the  record  sent  up'  is  (^  ques- 
tion of  jurisdiction,  and  the  precise  question  is 
clearly,  fully,  and  separately  stated. — Shields  v. 
Coleman.  157  U.  S.  168,  15  S.  Ct  570.  39  L. 
Ed.  660,  following  United  States  v.  Jahn,  155 
U.  S.  109,  15  S.  Ct  39,  39  L.  Ed.  87,  and 
In  re  Lehigh  Min.  &  Mfg.  Co..  156  U.  S.  322, 
15  S.  Ct.  375,  39  L.  Ed.  43a 

A  prayer  for  the  allowance  of  an  appeal 
from  the  district  to  the  supreme  court  stated 
that  the  appeal  was  "upon  the  ground  that  this 
court  was  without  jurisdiction  to  make  said 
decree,"  but  specified  no  question  of  jurisdic- 
tion, and  asked  that  a  transcript  of  the  rec- 
ord, proceedings,  and  papers  upon  which  said 
final  decree  was  made  should  be  sent  up,  as  if 
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the  appeal  were  o&  the  whole  case.  The  judge 
entered  thereon,  **Appeal  allowed."  Held,  that 
this  was  entirely  insufficient  to  answer  the 
purposes  of  a  certificate  of  jurisdictional  ques- 
tions.— The  Bayonne,  159  U.  S.  687,  16  S.  Ct. 
185,  40  L.  Ed.  305,  distinguishing  In  re  Le- 
high Min.  &  Mfg.  Co..  156  U.  S.  322,  15  S.  Ct. 
375,  39  L.  Ed.  438,  and  Shields  v,  Coleman, 
157  U.  S.  168,  15  S.  Ct  570.  39  L.  Ed.  600. 

An  order  directing  the  filing  of  an  assign- 
ment of  errors,  which  alle|i;e8  error  of  the  court 
below  in  taking  jurisdiction  of  the  cause  for 
reasons  therein  separately  stated,  is  not  equiva- 
lent to  the  certificate  of  jurisdictional  ques- 
tions required  by  the  act  of  March  3.  1891,  in 
cases  of  appeal  to  the  supreme  court  on  the 
ground  that  the  jurisdiction  of  the  court  below 
was  ifi  question,  nor  a  compliance  with  the  stat- 
utory provisions  in  relation  to  such  certificate. 
—The  Bayonne,  159  U.  S.  687,  16  S.  Ct.  185, 
40  L.  Ed.  305. 

Where  the  record  shows  that  the  only  mat- 
ter tned  and  decided  in  the  circuit  court  was 
a  demurrer  to  the  plea  .to  the  jurisdiction,  and 
the  petition  upon  which  the  writ  of  error  was 
allowed  asked  onl:^  for  the  review  of  the  judg- 
ment of  the  circuit  court  that  it  had  no  juris-. 
diction  of  the  action,  the  question  of  jurisdic- 
tion is  sufficiently  certified  for  review  by  the 
supreme  court,  as  required  by  Act  March  3, 
1891,  c.  517.  §  5.— Interior  Const.  &  Imp.  Co. 
v.  Gibney,  160  U.  S.  217,  16  S.  Ct  272,  40 
U  Ed.  401. 

The  fact  that^  in  an  equity  proceeding  in 
the  federal  circuit  court,  a  demurrer  to  the 
petition  on  tlie  ground  that  a  proper  and  final 
decree  had  been  made,  adjudicating  all  of  the 
issues  in  the  cause,  and  that  the  court  had  no 
power  to  grant  the  petitioners  relief,  was  sus- 
tained, does  not  so  clearly  show  that  the  juris- 
diction of  the  circuit  court  was  an  issue  as  to 
dispense  with  the  necessity  of  a  certificate  to 
that  effect  to  the  federal  supreme  court,  as  re- 
quired by  Act  March  3,  1891,  §  5.— Van  Wage- 
nen  v.  Sewall.  160  U.  S.  369,  16  S.  Ct.  370.  40 
L.  Bd.  460. 

Where  the  allowance  of  the  writ  of  error 
is  general,  and  not  expressly  limited  to  the 
question  of  jurisdiction  of  the  court,  and  the 
petition  for  the  writ,  after  mentioning  all  the 
proceedings  in  detail,  asks  for  a  review  of  all 
the  **rulings,  judgments,  and  orders"  of  the 
court  **upon  the  question  of  jurisdiction  raised 
in  said  exceptions,  pleas,  and  demurrers,  and 
the  other  papers  xtn  file  in  this  cause,''  with- 
out definin|f  or  indicating  any  specific  question 
of  jurisdiction,  there  is  no  such  full,  clear,  and 
separate  statement  of  a  definite  question  of 
jurisdiction  as  will  supply  the  want  of  a  for- 
mal certificate  under  Act  March  3,  1891,  c. 
517,  ft  5.— Chappell  v.  United  States,  160  U.  S. 
499,  16  S.  Ct  397,  40  L.  Ed.  510. 

The  record  disclosed  that  defendants  ap- 
pealed on  the  express  fround  that  the  circuit 
court  **erred  in  taking  jurisdiction,  and  in  not 
dismissing  the  bill  for  want  of  jurisdiction,  and 
prayed  that  their  appeal  be  allowed,  and  the 
question  of  jurisdiction  be  certified  to  the  su- 
preme court,  and  that  said  appeal  was  allowed." 
The  certificate  further  stated  that  there  was 
sent  a  true  copy  of  so  much  of  the  record  as 
was  necessary  to  determine  the  question  of 
jurisdiction,  and,  "as  part  of  the  record  so 
certified,**  was  "the  opinion  of  the  court  below, 
in  accordance  with  which  the  motion  to  dismiss 
for  want  of  jurisdiction  was  denied."  Held. 
that  it  appeared  that  the  appeal  was  granted 
solely  on  tne  question  of  jurisdiction,  and  that 
hence  an  express  certificate  to  that  effect  was 
not  necessary  to  authorize  a  review. — Smith  v. 
McKav.  161  U.  S.  355,  16  S.  Ct  490.  40  L. 
Ed.  731. 

Act  March  3,  1891,  S  5,  providing  for  the 
certification  to  the  supreme  court  of  the  ques- 


tion of  jlirisdiction  of  the  circuit  court,  when 
that  is  in  issue,  does  not  apply  when  the  only 
question  is  whether  the  case  was  properly 
brought  in  equity  or  at  law.— Id. 

The  question  whether  a  district  court  ac- 
quired jurisdiction  over  the  defendant  by  valid 
service  is  one  of  jurisdiction,  and  a  judgment  in 
which  it  is  involved  is  reviewable  by  writ  of  er- 
ror directly  from  the  supreme  court.— Shepard 
V.  Adams,  18  S.  Ct.  214,  168  U.  S.  618,  42  L. 
Ed.  602. 

After  removal  of  a  cause  to  a  federal  court, 
the  plaintiff  moved  to  remand  because  the  re- 
moval papers  were  not  filed  in  proper  time. 
Ilis  motion  was  overruled,  but  at  the  trial  he 
still  insisted  that  the  court  was  without  juris-  * 
diction,  and,  declining  to  prosecute  the  action 
therein,  a  final  judgment  was  rendered  against 
him.  Held^  that  the  question  of  jurisdiction 
thus  raised  was  one  which  might  be  certified  di- 
rectly to  the  supreme  court,  under  section  5  of  . 
the  act  of  March  3,  1891.  Judgment  (C.  C.) 
65  F.  129,  affirmed.— Powers  v.  Chesapeake  & 
O.  Ry.  Co.,  18  S.  Ct  264,  169  V.  S.  92,  42  L. 
Ed.  673. 

Under  Act  1875.  c.  137.  §  6  (18  Stat.  472), 
Act  Feb.  25,  1889  (25  Stat  693),  and  Act 
March  3,  1891,  §  5  (20  Stat.  826),  the  supreme 
court  has  jurisdiction  to  review  a  judgment  of 
the  circuit  court  dismissing  a  suit  because  the 
value  of  the  thing  in  controversy  is  less  than 
?2,000.  And  if  the  circuit  court,  instead  of  sub- 
mitting the  question  of  value  to  the  jury  itself, 
determines  it  upon  the  evidence  and  affidavits, 
the  supreme  court  will  review  its  finding,  on  the 
evidence  contained  in  the  record. — Wetmore  v. 
Rymer,  18  S.  Ct.  293,  169  U.  S.  115,  42  L.  Ed. 
082. 

Where  the  record  on  an  appeal  shows  that 
the  case  plainly  involves  the  jurisdiction  of  a 
circuit  court  of  the  United  States  to  discharge 
from  custody,  on  a  writ  of  habeas  corpus,  a 
prisoner  confined  under  an  indictment  in  a 
state  court,  it  is  immaterial  that  the  certificate 
does  not  expressly  state  the  jurisdictional  ques- 
tion involved, — Harkrader  v.  Wadley,  19  S.  Ct. 
119,  172  U.  S.  148,  43  L.  Ed.  399. 

An  appeal  from  a  circuit  court  direct  to 
the  United  States  supreme  court,  on  certificate, 
from  a  decree  dismissing  a  bill  on  the  ground 
that  complainant's  remedy  was  at  law,  and  not 
in  equity,  cannot  be  sustained,  ^ince  such  ques- 
tion does  not  involve  the  jurisdiction  of  the 
circuit  court  as  a  federal  court,  which  is  the 
only  question  presented  by  such  an  appeal.— 
Blythe  v.  Hinckley,  19  S.  Ct  497,  173  U.  S. 
501,  43  L.  Ed,  783,  dismissing  appeal  (a  0.) 
84  F.  246. 

Nor  can  it  be  sustained  on  the  ground  that 
the  circuit  couct  dismissed  the  bill  on  the 
ground  that  the  questions  involved  bad  been 
decided  by  judgments  of  the  state  courts,  which 
could  not  be  reviewed,  since  this  was  not  in 
itself  a  decision  of  want  of  jurisdiction  of  the 
circuit  court  as  a  federal  court,  but  a  decision 
that  the  circuit  court  was  unable  to  grant  re- 
lief because  of  the  state  court  judgments. — Id. 

A  direct  appeal  from  a  circuit  court  to  the 
supreme  court  of  the  United  States,  on  the 
ground  that  the  jurisdiction  of  the  circuit  court 
is  in  issue,  may  be  sustained  when  the  final 
decree  dismissing  a  bill  and  the  order  allowing 
the  appeal  therefrom,  as  well  as  the  distinct 
and  contemporaneous  certificate  by  the  court, 
show  that  the  only  question  on  which  the  de- 
cree was  based  was  that  of  jurisdiction. — Hunt- 
ington V.  Laidley,  20  S.  Ct  526,  176  U.  S.  668, 
44  L.  Ed.  630. 

A  sufficient  certification  of  a  question  of 
jurisdiction  by  the  circuit  court  to  the  supreme 
court  of  the  United  States  is  not  made  by  an 
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order  allowing  an  appeal  from  a  decision  that 
a  special  agent  of  the  land  office  is  entitled 
to  his  discharge  from  the  custodj'  of  a  sheriff, 
and  stating  the  question  whether  the  court 
has  jurisdiction  to  discharge  him,  or  whether 
it  should  remand  him  to  the  custody  of  the 
sheriff  to  be  dealt  with  by  the  state  court, 
where  there  is  no  intimation  that  the  fed- 
eral court  did  more  than  pass  upon  the  merits 
of  the  controversy,  and  the  questions  merely 
imply  that  the  court  assumed  that  it  had  dis- 
cretion, either  to  dispose  of  the  case  on  its 
merits  or  to  remand  the  case  to  the  state  court 
and  require  him  to  resort  to  hiB  remedy  by  writ 
of  error.— State  of  Arkansas  v.  Sohlierholz,  21 
S.  Ct  229,  179  U.  S.  598.  45  L.  Ed.  335. 

An  appeal  from  a  decree  of  the  circuit 
court  refusing  an  injunction  against  the  col- 
lection of  taxes  under  state  laws  will  not  be 
dismissed,  on  the  ground  that  the  appeal  is 
abortive  and  improper,  because  before  the  ap- 
<  peal  was  taken  the  taxes  had  been  held  law- 
ful by  a  state  court  and  had  been  collected, 
and  therefore  the  very  things  the  bill  was  filed 
to  prevent  are  accomplished  facts,  and  the 
remedy,  if  any,  should  be  sought  by  writ  of 
error  to  the  state  court,  since  the  decision  of 
the  state  court  does  not  affect  the  jurisdiction 
on  appeal  from  the  federal  court,  even  if  it 
could  be  held  to  be  res  judicata  on  the  merits. 
— Illinas  Cent  R.  Co.  v.  Adams,  21  S.  Ct. 
251,  180  U.  S.  28,  45  U  Ed.  410. 

The  action  of  the  circuit  court  of  the  Unit- 
ed States  in  striking  off  as  irregular  a  plea  to 
the  jurisdiction  which  was  put  upon  the  files 
without  leave  of  court  is  not  open  to  review. 
Decree  91  F.  574,  34  C.  C.  A.  15.  modified.— 
City  of  New  Orleans  v.  Fisher,  21  S.  Ct  347, 
180  U.  S.  185,  45  L.  Ed.  485. 

An  appeal  from  a  circuit  court  of  the  Unit- 
ed States  to  the  supreme  court,  solely  for  a 
review  of  a  decision  sustaining  the  jurisdiction 
of  the  circuit  court,  will  be  dismissed  when 
that  court  has  rendered  a  decree  for  the  de- 
fendant sustaining  a  demurrer  to  the  bill  **for 
want  of  equity,  with  full  reservation  of  com- 
plainant's rlRht  to  sue  and  proceed  at  law," 
since  this  decree  does  not  injure  the  defendant, 
but  sustains  its  contention,  and  cannot  be  re- 
versed at  defendant's  instance  because  put  up- 
on one,  rather  than  another,  of  the  groimds 
which  defendant  alleged.— City  of  New  Orleans 
v.  Emsheimer,  ,21  S.  Ct  584,  181  U.  S.  153, 
45  L.  Ed.  794. 

A  recital,  in  an  order  allowing  an  appeal 
from  a  decree  of  a  circuit  court,  that  the  ap- 
peal was  allowed  "from  the  final  order  and 
decree  dismissing  said  suit  for  want  of  juris- 
diction," is  a  sufficient  certificate  of  the  cir- 
cuit court  that  the  jurisdiction  of  that  court 
was  in  issue  to  warrant  a  direct  appeal  to  the 
supreme  court  Decree  109  F.  497,  48  C.  C.  A, 
349,  reversed. — Excelsior  Wooden  Pipe  Co.  v. 
Pacific  I$ridge  Co..  22  S.  Ct  681,  185  U.  S. 
282,  46  L.  Ed.  910. 

A  direct  appeal  to  the  supreme  court  of 
the  United  States  from  a  judgment  of  a  district 
court  dismissing  a  petition  in  involuntary  bank- 
ruptcy, entered  after  directing  the  jury  to  find 
that  the  alleged  bankrupt  was  engaged  chiefly 
in  farming,  and  was  therefore  by  the  express 
terms  of  the  bankruptcy  act  not  subject  to 
its  provisions,  cannot  be  maintained  on  the 
theory  that  the  jurisdiction  of  the  district  court 
was  drawn  in  issue  within  the  meaning  of 
Act  March  3,  1891,  c.  517,  i  5,  26  Stat  827  [U. 
S.  Comp.  St.  1901,  p.  549],  especially  where  no 
question  of  jurisdiction  was  certified  by  the  dis- 
trict court,  as  required  by  that  section.— BMrst 
Nat  Bank  v.  Klug,  22  S.  Ct  899,  186  U.  S. 
202,  4(J  L.  Ed.  1127. 

A  judgment  of  the  District  Court  of  the 
United  States  imposing  imprisonment  for  con- 
tempt cannot  be  reviewed  in  the  Supreme  Court 


of  the  United  States  on  writ  of  error  to  that 
court,  on  the  theory  that  the  case  is  one  **in 
which  the  jurisdiction  of  the  court  is  in  is- 
sue*' within  the  meaning  of  Act  March  3,  1891^ 
c.  517,  f  5.  26  Stat  827  [U.  S.  Comp.  St  1901, 
p.  549],  where  jurisdiction  over  the  person  and 
subject-matter  was  not  challenged,  and  the 
question  asserted  in  the  certificate  of  the  lower 
court  was  whether  it  had  jurisdiction  to  try 
and  punish  the  defendant  for  contempt  upon  the 
facts  and  for  the  causes  stated. — O'Neal  y.  Unit- 
ed States,  23  S.  Ct  776,  190  U.  S.  36»  47  U 
Ed.  945. 

A  plaintiff  cannot  maintain  a  direct  appeal 
from  the  federal  Circuit  Court  to  the  Supreme 
Court  under  Act  March  3,  1891,  c.  517,  f  5,  28 
Stat.  827  [U.  S.  Comp.  St  1901,  p.  549],  be- 
cause the  jurisdiction  of  the  lower  court  was 
In  issue,  where  that  jurisdiction  was  sustained 
and  a  decree  rendered  in  favor  of  defendants 
on  the  merits.  Appeal  (C.  C.)  112  F.  574.  dis- 
missed.—Anglo-American  Provision  Co.  v.  Davis 
Provision  Co.,  24  S.  Ct  93,  191  U.  S.  876,  48 
L.  Ed.  228. 

The  question  whether  a  federal  Circuit 
Court  under  the  principles  of  equity  and  com- 
ity governing  all  courts  having  concorrent  jn- 
risdiction  over  the  same  subject-matter,  has 
authority  to  administer  a  trust  estate  after  a 
suit  with  reference  thereto  has  been  begun  in^a 
state  court,  does  not  involve  the  jurisdiction 
of  the  Circuit  Court  as  a  federal  tribunal, 
which  alone,  under  Act  March  3,  1891,  c.  517, 
§  5,  26  Stat.  827  [U.  S.  Comp.  St  1901,  p. 
549],  can  furnish  ground  for  a  direct  appeal 
to  the  federal  Supreme  Court  'as  a  case  in 
which  "the  jurisdiction  of  the  court  is  in  is- 
sues'—Louisville Trust  Co.  V.  Knott,  24  S.  Ct 
119,  191  U.  S.  225,  48  L..  Ed.  159,  dismissins 
appeal  (C.  0.)  Knott  v.  Evening  Post  Co., 
124  F.  342,  which  is  reversed  LouisvUIe  Trust 
Co.  V.  Knott,  130  F.  820,  65  C.  C.  A.  158,  writ 
of  certiorari  denied  Knott  v.  Louisville  Trust 
Co.,  25  S.  Ct  789,  195  U.  S.  631,  49  L.  Ed. 
353. 

A  suit  in  which  the  jurisdiction  of  a  United 
States  Circuit  Court  was  only  questicmed  uuder 
the  established  rules  of  practice  as  to  briugin^ 
in  parties  to  ancillary  or  pro  interease  suo  pro- 
ceedings, and  those  governing  courts  of  con- 
current jurisdiction  as  between  themselvea,  does 
not  involve  a  question  of  jurisdiction  which, 
under  Act  March  3,  1891,  c.  517.  f  5,  26  Stat. 
826  [U.  S.  Comp.  St  1901,  p.  649],  may  be  cer- 
tified directly  to  the  federal  Supreme  Court 
-Bache  V.  Hunt,  24  S.  Ct  547,  193  U.  S.  623, 
48  L.  Ed.  774. 

The  record  does  not  show  an  equivalent  of 
the  certificate  of  jurisdiction  required  to  soa- 
taln  a  direct  review  in  the  federal  Supreme 
Court  of  a  judgment  of  the  Circuit  Court  which 
had  dismissed  a  complaint  for  want  of  juris- 
diction, where  the  assignment  of  errors  is  di- 
rected both  to  the  jurisdiction  and  the  merits, 
and  the  petition  for  the  writ  of  error}  which 
was  allowed  generally  and  without  any  limita- 
tion or  specification,  prays  for  a  review  to  the 
end  that  the  rulings  and  judgment  of  the  court 
may  be  reversed.  Judgment  (C.  C.)  119  F.  974. 
affirmed.— Filhiol  v.  Tomey,  24  S.  Ct  688,  194 
U.  S.  356,  48  L.  Ed.  1014. 

A  direct  appeal  from  a  federal  District 
Court  to  the  Supreme  Court  cannot  be  main- 
tained, under  Act  March  3,  1891,  c.  617,  §  6^ 
26  Stat.  827  [U.  S.  Comp.  St  1901,  p.  649], 
because  the  jurisdiction  of  the  lower  court  was 
questioned,  unless  it  was  the  jurisdiction  of 
that  court  as  a  court  of  the  United  States  that 
was  in  issue,  and  that  question  is  certified  to 
the  appellate  court — Schweer  v.  Brown,  26  S. 
Ct.  15,  195  U.  S.  171,  49  L.  Ed.  144. 

The  objection  that  an  attachment  suit  in 
aid  of  an  action  at  law  was  not  opgnisaUa 
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in  a  federal  circuit  court,  to  which  it  had  heen 
removed  from  the  state  court  for  diversity  of 
citizenship,  because  the  proceeding  was  equi- 
table in  form,  is  not  open  to  consideration  by 
a  direct  appeal  to  the  federal  Supreme  Court, 
which  is  sought  to  be  maintained  under  Act 
March  3,  1801,  c.  517,  |  5,  26  Stat  827  [U. 
S.  Comp.  St.  1901,  p.  549],  as  a  case  in  which 
the  jurisdiction  of  the  circuit  court  was  in  is- 
sue—Courtney V.  Pradt,  25  S.  Ct.  208,  196 
U.  S.  89.  49  L.  Ed.  398. 

The  denial  of  a  motion  to  remand  a  cause 
which  has  been  removed  from  the  state  court 
to  a  federal  circuit  court  does  not  so  present 
the  question  of  that  court's  jurisdiction  as  to 
sustain  a  direct  appeal  to  the  federal  Supreme 
Court  under  Act  March  3,  1891,  c.  517,  §  5, 
26  Stat.  827  [U.  S.  Comp.  St.  1901,  p.  549], 
where  such  motion  did  not,  in  terms,  put  in  is- 
sue the  power  of  the  circuit  court  as  a  court  of 
the  United  States  to  hear  and  determine  the 
cause.— Id. 

The  dismissal  by  a  federal  circuit  court  of 
a  euit  against  a  foreign  executor  for  the  want 
of  jurisdiction  in  the  state  court,  from  which 
it  had  been  removed  for  diversity  of  citizen- 
ship, does  not  present  a  question  of  the  juris- 
diction of  the  circuit  court  as  a  federal  couct, 
which  will  authorize  a  direct  appeal  under  Act 
March  3,  1891.  c  517,  f  5,  26  Stat.  827  [U.  S. 
Comp.  St.  1901,  p.  549],  to  the  federal  Supreme 
Court — Id. 

The  jurisdiction  of  the  court  below  as  a 
federal  court  was  so  involved  as  to  sustain  a 
direct  review,  in  the  Supreme  Court  of  the 
United  States,  of  a  federal  Circuit  Court  judg- 
ment dismissing  an  action  which  had  been  re- 
moved from  the  state  court  where  the  ground 
of  the  judgment  was  lack  of  a  valid  service 
of  process  on  the  defendant,  and  the  plaintiflf 
had  moved  to  remand  the  cause. — Remington 
V.  Central  Pac.  R.  Co.,  25  S.  Ct  577,  198  U.  S. 
95,  49  L.  Ed.  959. 

Evidence  bearing  on  the  question  of  the 
cidzenship  of  the  respective  parties  to  a  suit 
in  a  federal  Circuit  Court  must  be  examined  on 
appeal  by  the  Supreme  Court  of  the  United 
States,  although  the  motion  to  dismiss  for  lack 
of  jurisdiction  in  the  court  below  did  not  dis- 
tinctly aver  the  absence  of  diverse  citizenship, 
but  merely  charged  that  the  parties  were  resi- 
dents of  the  same  state,  where  the  Circuit  Court 
treated  the  question  of  jurisdiction  as  raised, 
and  passed  upon  it. — Steigleder  v.  McQuesten, 

25  S.  Ct  616,  198  U.  S.  141,  49  L.  Ed.  986. 

The  question  of  the  validity  of  the  service 
of  process  of  a  federal  Circuit  Court  on  cer- 
tain persons  as  the  agents  of  a  foreign  corpo- 
ration involves  the  jurisdiction  of  that  court 
so  as  to  sustain  a  direct  appeal  to  the  Supreme 
Court  of  the  United  States  under  Act  March  3, 
1891,  c.  517,  i  5,  26  Stat.  827  [U.  S.  Comp.  St. 
1901,  p.  549],  from  a  decree  dismissing  the  bill 
for  lack  of  valid  service.— Board  of  Trade  of 
City  of  Chicago  v.  Hammond  Elevator  Co.,  25 
S.  Ct.  740,  198  U.  S.  424,  49  U  Ed.  1111. 

The  question  of  the  validity  of  the  service 
of  a  subpoena  issued  by  a  federal  Circuit  Court 
upon  the  resident  treasurer  of  a  foreign  cor- 
poration involves  the  jurisdiction  of  that  court 
as  a  federal  court  so  as  to  sustain  a  direct 
appeal  to  the  Supreme  Court  of  the  United 
States,  under  Act  March  3,  1891,  c.  517,  §  5, 

26  Stat  827  [U.  S.  Comp.  St.  1901,  p.  549], 
from  an  order  setting  aside  the  service. — Ken- 
dall V.  American  Automatic  Loom  Co.,  25  S. 
Ct,  768,  198  U.  S.  477,  49  L.  Ed,  1133. 

The  question  of  the  jurisdiction  of  a  fed- 
eral Circuit  Court  is  sufficiently  certified  to 
sustain  a  writ  of  error  from  the  Supreme  Court, 
under   Act   March   3,    1891,    c.   517,   §   5,   26 


Stat  827  [U.  S.  Comp.  St  1901,  p.  549],  ir- 
respective of  any  irregularity  in  the  bill  of  ex- 
ceptions or  formal  certificate,  where  the  judg- 
ment dismissing  the  action  and  the  prior  pro- 
ceedings clearly  exhibit  the  ground  on  which 
the  judgment  was  based,  and  make  apparent  on 
the  record  the  fact  that  the  only  matters  tried 
and  decided  were  demurrers  to  pleas  to  the 
jurisdiction,  and  the  petition  upon  which  the 
writ  of  error  was  allowed  asked  onlv  for  the 
review  of  the  judgment,  which  decided  that  the 
court  was  without  jurisdiction.— Petri  v.  F.  E. 
Creelman  Lumber  Co.,  26  S.  Ct  183,  199  U.  S. 
487,  50  L.  Ed.  281. 

In  deciding  the  question  of  the  jurisdic- 
tion below  which  is  shown  by  the  certificate 
of  the  federal  Circuit  Court  to  have  been 
raised,  the  Supreme  Court  cannot  resort  to 
the  statements  in  the  certificate  for  the  purpose 
of  supplying  elements  of  decision  which  it 
could  not  properly  consider  in  an  action  at  law 
without  a  bfll  of  exceptions.— C.  H.  Nichols 
Lumber  Co.  v.  Franson,  27  S.  Ct  102,  203 
U.  S.  278,  51  L.  Ed.  181. 

The  certificate  of  a  federal  Circuit  Court 
may  be  considered  by  the  Supreme  Court  on  the 
direct  review  authorized  by  Act  March  3,  1891, 
c.  517,  26  Stat  826  [U,  S.  Comp.  St  1901,  p, 
'488],  tor  the  purpose  of  supplying  the  failure 
of  the  record  to  show  when  and  how  the  ques- 
tion of  jurisdiction  was  raised,  if  the  elements 
necessary  to  decide  the  question  are  in  the 
record,  although  it  is  the  better  practice  to 
make  apparent  on  the  record,  by  a  bill  of  ex- 
ceptions or  other  appropriate  mode,  the  fact 
that  the  question  of  jurisdiction  was  raised 
and  passed  upon,  and  the  elements  upon  which 
the  decision  of  the  question  was  based. — ^Id. 

The  failure  of  the  certificate  of  a  federal 
Circuit  Court  to  show  the  exact  nature  of  the 
jurisdictional  question  relied  upon  to  sustain  a 
direct  appeal  to  the  Supreme  Court  does  not 
defeat  the  jurisdiction  of  the  latter  court,  where 
an  examination  uf  the  record,  aided  by  the  opin- 
ion of  the  circuit  court,  contained  therein  and 
made  part  thereof,  distinctly  shows  the  nature 
of  the  question  of  jurisdiction  passed  upon.  De- 
cree, Mills  V.  City  of  Chicago  (C.  C.  1906)  143 
F.  430,  aflirmed.— City  of  Chicago  v.  Mills,  27 
S,  Ct  286,  204  U.  S.  321,  51  L.  Ed.  504. 

A  case  cannot  be  brought  up  to  the  Su- 
preme Court  of  the  United  States  by  direct 
appeal  from  a  federal  circuit  court,  under  Act 
March  3,  1891,  c.  517,  S  5,  26  Stat  827  [U,  S. 
Comp.  St.  1901,  p.  488],  as  one  in  which  the  ju- 
risdiction of  the  court  is  in  issue,  where  the  juris- 
diction challenged  is  not  that  of  the  court  render- 
ing the  decree  from  which  the  appeal  is  taken, 
but  is  that  of  the  court  which  rendered  a  former 
decree,  which  is  set  up  in  the  bill  as  the  basis 
of  the  title  in  suit— Empire  State-Idaho  Mining 
&  Developing  Co.  v.  Hanley,  27  S.  Ct  476, 
205  U.  S.  225,  51  L.  Ed.  779. 

A  writ  of  error  from  the  federal  Supreme 
Court  to  a  Circuit  Court,  authorized  by  Act 
March  3,  1891.  c.  517,  f  5,  30  Stat  827  (U.  S, 
Comp.  St  1901,  p.  549},  when  the  jurisdic- 
tion of  the  lower  court  is  in  issue,  cannot  be 
maintained  because  of  a  question  as  to  the 
jurisdiction  of  that  court  in  respect  to  its  gen- 
eral authority  as  a  judicial  tribunal,  or  its 
power  as  a  court  of  equity. — (1908)  Bien  v. 
Robinson,  28  S.  Ct  879,  206  U.  S.  423,  52  L. 
Ed.  556,  dismissing  writ  of  rrror  (C.  C.  1906) 
Bowker  v.  Haight  &  Freese  Co.,  146  F,  257, 

A  judgment  of  a  federal  District  Court, 
dismissing,  for  want  of  a  lawful  seizure  in  the 
district,  an  information  for  the  forfeiture  of 
certain  jewels  alleged  to  have  been  smuggled 
into  the  United  States,  does  not  present  a  ques- 
tion respecting  the  jurisdiction  of  that  court 
as  a  federal  court,  which  is  essential  to  sustilin 
1  the  direct  writ  of  error  from  the  Supreme  Court 
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of  the  United  States  authorized  by  Act  March 
3.  1891,  c.  517,  f  5,  26  Stat.  827  (U.  S.  Comp. 
St  1901,  p.  549),  when  the  jurisdiction  of  the 
lower  court  is  in  issue. — United  States  v.  Lar- 
kin,  28  S.  Ct.  417.  208  U.  S.  333,  52  L.  Ed. 
517. 

The  ground  of  the  action  of  a  federal  Cir- 
cuit Court  in  dismissing:  a  bill,  as  recited  in  the 
certificate  presenting  a  question  of  jurisdiction, 
will  be  accepted  by  the  Supreme  Court  on  ap- 
peal, where  a  different  course  requires  an  as- 
sumption of  inconsistency  between  the  lower 
court's  opinion  and  order  of  dismissal  and  such 
certificate.— Scully  v.  Bird,  28  S.  Ct.  597,  209 
U.   S.  481,  52  L.   Ed.  899. 

Whether  the  bill  presents  a  case  for  equi- 
table relief  or  not  does  not  involve  a  question  of 
the  jurisdiction  of  a  federal  Circuit  Court  as  a 
federal  court,  so  as  to  sustain  a  direct  appeal 
to  the  Supreme  Court— Id. 

The  objection  that  a  Federal  circuit  court 
to  which  a  suit  has  been  removed  from  a  state 
court  was  without  jurisdiction  because  the  re- 
moval was  improper  is  not  open  on  a  direct  ap- 
peal to  the  Supreme  Court,  presenting  the  ques- 
tion of  the  jurisdiction  of  the  circuit  court, 
where  the  record  and  certificate  show  that  the 
jurisdiction  of  that  court  was  denied  on  the 
single  ground  that  the  state  court  where  the 
proceedings  started  was  without  jurisdiction. 
—(1908)  Kansas  City  Northwestern  R.  Co.  v. 
Zimmerman,  28  S.  Ct  730,  210  U.  S.  336,  52 
L.  Ed.  1084,  dismissing  appeal  (1906)  Zimmer- 
man v.  Kansas  City  N.  W.  R.  Co.,  144  F.  622, 
75  C.  C.  A.  424. 

The  contention  that  a  Federal  circuit  court 
has  no  jurisdictioti  of  a  suit  founded  on  a  decree 
of  that  court  because  the  state  court  from  which 
the  suit  was  removed  was  without  jurisdiction 
does  not  present  a  question  of  the  jurisdiction 
of  the  circuit  court  as  a  Federal  court,  so  as  to 
sustain  a  direct  appeal  to  the  Supreme  Court, 
on  the  ground  that  the  jurisdiction  of  the  cir- 
cuit court  was  in  issue. — Id. 

A  defendant  which,  on  an  appeal  to  a  cir- 
cuit court  of  appeals  from  a  decree  of  a  Federal 
circuit  court  sustaining  a  demurrer  to  a  bill 
on  the  ground  of  want  of  jurisdiction  of  the 
state  court  from  which  the  case  was  removed, 
does  not  insist  upon  the  jurisdictional  objection, 
but  takes  its  chances  on  the  merits,  stands  in 
no  better  position,  so  far  as  its  right  to  appeal 
to  the  Supreme  Court  from  a  decree  of  the  cir- 
cuit court,  entered  pursuant  to  the  direction  of 
-the  circuit  court  of  appeals,  is  concerned,  than 
if  it  had  itself  taken  the  appeal  to  that  court 
-Id. 

A  bill  of  exceptions  is  not  essential  to  a 
writ  of  error  from  the  federal  Supreme  Court 
to  a  District  Court,  presenting  the  sole  ques- 
tion of  the  jurisdiction  of  the  latter  court, 
where  it  can  add  nothing  to  what  is  apparent 
on  the  face  of  the  record.  Judgment  (D.  C. 
1903)  In  re  Frederic  L.  Grant  Shoe  Co.,  125 
F.  576.  affirmed.- Frederic  L.  Grant  Shoe  Co. 
V.  W.  M.  Laird  Co.,  29  S.  Ct  332,  212  U.  S. 
445,  53  L.  Ed.  591. 

The  decision  below,  even  on  a  question  of 
fact,  may,  if  clearly  erroneous,  be  set  aside  by 
the  federal  Supreme  Court  on  a  direct  writ  of 
error  sued  out  to  a  Circuit  Court  under  Axjt 
March  3,  1891,  c.  517,  §  5,  26  Stat  827  (U. 
S.  Comp.  St  1901,  p.  549J,  to  review  a  case 
in  which  the  question  of  jurisdiction  alone  is  in- 
volved, and  which  is  duly  certified  for  decision. 
—Commercial  Mut.  Accident  CJo.  v,  Davis,  29 
S.  Ct  445,  213  U.  S.  245,  53  L.  Ed.  782. 

The  absence  of  a  certificate  of  the  question 
of  jurisdiction  is  not  fatal  to  tlse  right  to  main- 
tain a  direct  appeal  from  a  federal  District 
Court  to  the  Supreme  Court,  where,  upon  the 
face  of  the  record,  aside  from  the  recitals  in 
the  order  made  on  the  allowance  of  the  ap- 
peal, it  is  apparent  that  the  only  question  which 
was  decided  below  was  one  of  jurisdiction,  and  1 


the  decree  appealed  from  on  its  face  shows  that 
the  cause  was  dismissed  for  want  of  jurisdic- 
tion. Decree,  The  Jefferson  (D.  C.  1908)  158 
F.  358,  reversed.— Simmons  v.  The  Jeffei*8on,  30 
S.  Ct  54,  215  U.  S.  130,  54  L.  Ed.  125,  17 
Ann.  Cas.  907. 

The  jurisdiction  of  a  federal  District  Court 
of  the  United  States  was  in  issue  so  as  to 
sustain  a  direct  appeal  to  the  federal  Supreme 
Court,  where  the  exceptions  to  a  libel  and  in- 
tervening petition  claiming  salvage  for  services 
rendered  to  a  vessel  on  fire  in  a  dry  dock  chal- 
lenged the  jurisdiction  because,  from  the  situa- 
tion of  the  vessel,  the  place  where  the  services 
were  rendered,  and  their  nature  and  character, 
they  afforded  no  basis  for  the  jurisdiction  of 
the  court  as  a  court  of  admiralty  of  the  United 
States,  and  this  was  the  conception  upon  which 
that  court  acted  in  dismissing  such  libel  and 
intervening  petition.— Id. 

The  contention  that  there  was  no  valid 
service  of  process  upon  a  foreign  corporate  de- 
fendant in  a  suit  removed  by  it  from  a  state  to 
a  federal  court,  because  the  corporation  was 
not  doing  business  in  the  state,  and  the  person 
attempted  to  be  served  was  not  its  agent  at 
that  time,  involves  the  jurisdiction  of  the  latter 
court  as  a  federal  court,  so  as  to  sustain  a  di- 
rect review  of  the  judgment  of  that  court,  under 
Act  March  3,  1891,  c.  517,  $  5,  26  Stat.  827 
(U.  S.  Comp.  St.  1901,  p.  549).  by  writ  of 
error  from  the  federal  Supreme  Court.— Me- 
chanical Appliance  Co.  v.  Castleman,  30  S.  Ct 
125,  215  U.  S.  437,  54  L.  Ed.  272. 

The  question  of  the  jurisdiction  of  the  fed- 
eral Circuit  Court  must  be  regarded  as  fairly 
presented,  so  as  to  sustain  a  writ  of  error  from 
the  federal  Supreme  Court,  under  Act  March 
3,  1891,  c.  517,  I  5,  26  Stat  827  (U.  S.  Comp. 
St  1901,  ^.  549).  despite  the  indefiniteness  of 
the  allegations  of  the  plea  to  the  jurisdiction, 
where  the  certificate  below  states  that  the  de- 
fendant raised  by  such  plea  the  objections  that 
it  was  a  foreign  corporation  not  dolilg  business 
in  the  state,  and  that  the  person  attempted  to 
be  served  was  not  its  agent  at  the  time,  and 
shows  that  the  court  did  not  consider  the  affida- 
vits which  the  bill  of  exceptions  states  were 
filed,  but  overruled  the  plea  on  the  sole  ground 
that  the  facts  stated  in  the  return  of  the  sheriff 
to  the  summons  were  conclusive,  and  also  re- 
cites that  when  the  case  was  filed  for  trial  the 
same  objection  was  made  and  overruled  for 
the  same  reason. — Id. 

The  jurisdiction  of  a  federal  Circuit  Court 
as  a  federal  court  is  so  involved  as  to  sustain 
a  direct  writ  of  error  from  the  federal  Supreme 
Court  under  Act  March  3,  1891,  c.  517,  f  5, 
26  Stat  827  (U.  S.  Comp.-  St  1901,  p.  549). 
in  a  judgment  dismissing  the  suit  on  the  ground 
of  the  invalidity  of  the  attachment  and  garnish- 
ment of  the  property  of  the  nonresident  defend- 
ant, and  upon  the  lack  of  a  general  appearance 
by  such  defendant— Davis  v.  Cleveland,  C,  C. 
&  St  L.  Ry.  Co.,  30  S.  Ct  463,  217  U.  S-  157, 
54  L.  Ed.  708,  27  L.  R.  A.  (N.  S.)  823,  18  Ann- 
Cas.  907. 

The  jurisdiction  of  the  federal  Supreme 
Court  of  a  direct  appeal  from  a  decree  of 
a  federal  District  Court  sitting  as  a  court  of 
admiralty,  which  dismissed  a  libel  for  contribu- 
tion in  favor  of  a  joint  wrongdoer  who  had  paid 
a  judgment  recovered  against  him  in  a  suit 
at  common  law,  founded  on  the  wrong,  to 
which  the  other  wrongdoer  was  not  made  a 
party,  cannot  be  defeated  on  the  theorv  that 
the  dismissal,  although  expressed  to  be  for 
want  of  jurisdiction,  is  really  upon  the  merits, 
because  payment  of  a  judgment  at  common 
law  is  not  a  ground  for  contribution  from  a 
wrongdoer  not  a  party  to  the  suit — (1910) 
Lehigh  Valley  R.  Co.  v.  Cornell  Steamboat 
Co.,  31  S.  Ct.  17.  218  U.  S.  264,  54  L.  Ed.  1039, 
20  Ann.  Cas.  1235,  reversing  decree  The  Ira  M. 
Hedges  (D.  C.  1908)  163  F.  587. 
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The  question  whether  a  federal  Circuit 
Court,  in  a  suit  in  which  the  requisite  diversity 
of  citizenship  exists  may  enforce  a  cause  of  ac- 
tion based  on  a  state  statute  alleged  to  be  penal 
in  its  nature  does  not  involve  the  jurisdiction 
of  the  court  as  a  federal  court,  which  alone 
can  support  a  direct  writ  of  error  from  the 
federal  Supreme  Court,  under  Act  March  3, 
1891,  c.  517,  S  5,  26  Stat.  827  (U.  S.  Comp. 
St.  1901,  p.  549),  as  a  case  in  which  the  juris- 
diction of  the  Circuit  Court  was  in  issue. — 
Fore  River  Shipbuilding  Co.  v.  Hagg,  31  S. 
CL  185,  219  U.  S.  175,  55  L.  Ed.  163. 

ft 

The  ruling  of  the  District  Court  in  a  pro- 
ceeding under  Food  and  Drugs  Act,  |  10,  impos- 
ing costs  on  the  claimant,  where  the  court  has 
jurisdiction  of  the  person  as  well  as  the  res,  may 
be  considered  as  a  question  of  construction  of 
the  statute,  and  not  one  of  jurisdiction,  review- 
able by  the  Supreme  Court,— Hipolite  Egg  Co.  v. 
United  States,  81  S.  Ct  364,  220  U.  S.  45, 
55  L.  Ed.  364. 

The  objection  that  an  action  brought  by 
the  United  States  against  the  principal  and 
sureties  on  the  bond  of  a  public  contractor,  giv- 
en conformably  to  Act  Feb.  24,  1905,  c.  778, 
33  Stat  811  (U.  S.  Comp.  St.  Supp.  1909,  p. 
948),  amending  Act  Aug.  13,  1894,  c.  280,  28 
Stat,  278  (U.  S.  Comp.  St.  1901,  p.  2523),  for 
his  failure  to  pay  certain  designated  subcontrac- 
tors for  labor  and  materials  used  in  construc- 
tion, should,  under  such  statutes,  when  rightly 
construed,  have  been  brought  in  the  federal  Cir- 
cuit Court  for  the  district  wherein  the  contract 
was  to  be  performed,  instead  of  in  the  court  for 
the  district  where  the  defendants  reside,  raises 
a  question  of  the  jurisdiction  of  the  Circuit 
Court  which  will  sustain  a  direct  writ  of  error 
from  the  federal  Supreme  Court.— United  States 
V.  Congress  Const.  Co.,  32  S.  Ct.  44,  222  U.  S. 
199.  56  L.  Ed.  163. 

A  direct  appeal  will  not  lie  to  the  federal 
Supreme  Court  under  Act  March  3,  1891,  c. 
517,  26  Stat.  826  (U.  S.  Comp.  St.  1901,  p. 
488),  to  review,  as  presenting  a  question  of  ju- 
risdiction, a  decree  of  a  Circuit  Court  entered 
pursuant  •to  the  mandate  of  a  circuit  court  of 
appeals,  which,  being  of  the  opinion^ that  the 
bill  was  within  the  ancillary  jurisdiction  of  the 
Circuit  Court,  had  reversed  a  decree  of  that 
court  dismissing  such  bill  for  want  of  jurisdic- 
tion, since  there  was  an  opportunity  afforded 
bj  the  statute  to  obtain  a  review  of  the  juris- 
dictional question  in  the  Supreme  Court,  either 
upon  a. certificate  of  the  Circuit  Court  of  Ap- 
peals, or  on  writ  of  certiorari  to  that  court- 
Brown  V.  Alton  Water  Co.,  32  S.  Cta56,  222 
U.  S.  325,  56  L.  Ed.  221. 

The  federal  Supreme  Court  cannot  review 
a  decree  of  federal  Circuit  Court  dismissing  a 
bill  in  aid  of  an  attempt  to  remove  condemna- 
tion proceedings  from  a  state  court,  which  de- 
cree was  necessitated  by  a  mandate  of  the  Cir- 
cuit Court  of  Appeals,  there  being  opportun- 
ity to  review  the  jurisdictional  question,  ei- 
ther on  a  certificate  of  the  Circuit  Court  of 
Appeals,  or  on  certiorari  to  that  court. — Met- 
ropolitan Water  Co.  v.  Kaw  Valley  Drainage 
Dist  of  Wyandotte  County,  Kan.,  32  S.  Ct 
246,  223  U.  S.  519,  56  L.  Ed.  533. 

A  decree  of  a  federal  circuit  court  sus- 
taining a  plea  to  the  jurisdiction  may  be 
brought  to  the  federal  Supreme  Court  under 
Act  March  8,  1891,  i  5,  by  direct  appeal, 
where  issues  of  fact  as  to  whether  the  cor- 
porate defendant  was  doing  business  in  the 
state,  and  whether  the  person  served  was 
agent,  were  presented. — Hemdon-Carter  Co.  v. 
James  N.  Norris,  Son  &  Co.,  32  S.  Ct  550,  224 
U.  S.  496,  56  L.  Ed.  857. 

A  decree  showing  dismissal  for  want  of 
jurisdiction  takes  the  place  of  the  certificate 
required  by  Act  March  3,  1891,  i  5,  governing 


the  direct  review  In  the  federal  Supreme  Court 
of  decrees  of  the  Circuit  Court.— Id. 

The  direct  appeal  from  the  federal  Circuit 
Court  to  the  Supreme  Court,  where  the  lack 
of  a  certificate  of  purisdiction  is  supplied  by 
a  decree  showing  dismissal  for  want  of  juris- 
diction, may  be  perfected  after  the  term,  if 
within   two  years  from   the  decree. — Id. 

Dismissal  of  a  bill  filed  against  nonresi- 
dent aliens  in  a  federal  Circuit  Court  because 
complaint  did  not  establish  the  fact  that  the 
property  to  be  affected  was  within  the  dis- 
trict, as  contemplated  by  Act  March  3,  1875, 
§  8,  involves  a  question  as  to  the  power  of 
the  federal  court,  reviewable  by  direct  appeal 
to  the  Supreme  Court.— Chase  v.  Wetzlar,  32 
S.  Ct.  659,  225  U.  S.  79,  56  L.  Ed.  990. 

The  lack  of  a  certificate  of  jurisdiction 
is  not  fatal  to  an  appeal  from  the  decree  of 
a  Circuit  Court  which  necessarily  decided  con- 
stitutional questions  raise'd  in  the  bill.— Rail- 
road Commission  of  the  State  of  Mississippi 
V.  Louisville  &  N.  R.  Co.,  32  S.  Ct  756,  225 
U.  S.  272,  56  L.  Ed.  1087. 

Issuel  of  jurisdiction  of  federal  Circuit 
Court  is  open  on  appeal  to  the  Supreme  Court 
from  a  decree  which  necessarily  decided  con- 
stitutional questions. — ^Id. 

Dismissal  by  a  federal  Circuit  Court  of 
an  action  by  a  domestic  corporation  to  re- 
cover from  ,  nonresident  railway  companies  the 
excess  over  reasonable  freight  rate,  because 
the  declaration  did  not  aver  that  Interstate 
Commerce  Commission  had  sustained  plain- 
tiff's right  to  reparation,  does  not  present  the 
question  of  jurisdiction  of  that  court  as  a  fed- 
eral court. — R.  J.  Darnell  v.  Illinois  Cent  R. 
Co.,  32  S.  Ct  760,  225  U.  S.  243,  56  L.  Ed. 
1072.  ^ 

The  absence  of  a  formal  certificate  does  not 
defeat  an  appeal  *to  the  federal  Supreme  Court 
from  a  decree  of  a  Circuit  Court,  based  sole- 
ly on  the  question  of  jurisdiction,  the  decree  be- 
ing pro  confesso,  after  defendant  had  filed  a 
plea  to  the  jurisdiction.— The  Fair  v.  Kohler 
Die  &  Specialty  Co.,  33  S.  Ct  410,  228  U.  S. 
22,  57  L.  Ed.  716. 

A  decree  of  a  federal  Circuit  Court  on  re- 
moval from  a  state  court  dismissing  the  suit 
for  defect  of  parties,  unaffected  by  Rev.  St.  U. 
S.  §  737  (U.  S.  Comp.  St  1901,  p.  587),  op 
Equity  Rule  47  (29  Sup.  Ct  xxxi),  where  a 
certain  nonresident  corporation  had  not  been 
served,  does  not  present  any  question  of  juris- 
diction which,  under  Act  March  3,  1891,  §  5, 
will  sustain  appeal  to  the  federal  Supreme 
Court.— Bogart  v.  Southern  Pac.  Co.,  33  S.  Ct 
497,  228  U.  S.  137,  57  L.  Ed.  768,  dismissing 
appeal  (C.  C.)  Lawrence  v.  Southern  Pac.  Co., 
180  F.  822. 

The  jurisdiction  of  the  federal  Circuit  Court 
was  in  issue  in  a  suit  by  a  shipper  qnder  Act 
Feb.  4,  1887,  §§  8,  9,  to  recover  damages  from 
a  carrier  for  reoates  to  other  shippers,  so  as  to 
support  a  direct  writ  of  error  from  the  federal 
Supreipe  Court,  where  the  lower  court  dismissed 
it  because  of  the  lack  of  previous  action  by  the 
Interstate  Commerce  Commission. — Mitchell  Coal 
&  Coke  Co.  V.  Pennsylvania  R.  Co.,  33  S.  Ct 
916,  230  U.  S.  247,  57  L.  Ed.  1472,  modifying 
judgment  (C.  C.)  183  F.  908. 

A  direct  writ  of  error  will  not  lie  from 
the  federal  Supreme  Court  under  Judicial  Code, 
§  238,  to  the  District  Court,  to  review  tf  con- 
viction for  introducing  intoxicating  liquors  into 
Indian  territory,  where  the  grounds  on  which 
the  jurisdiction  was  challenged  are  not  disclosed 
by  the  record  and  no  constitutional  or  treaty 
question  is  involved.— Pronovost  v.  United 
States,  34  S.  Ct  391,  232  U.  S.  487,  58  L.  Ed. 
696. 
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A  judgment  of  compulflory  nonsuit  in  an  ac- 
tion in  a  federal  Diatrict  Court  under  the  Em- 
ployers* Liability  Act  April  22,  1908,  on  the 
ground  that  the  evidence  does  not  show  that 
plaintiff,  when  injured,  was  engaged  in  inter- 
state commerce,  does  not  present  a  question  as 
to  the  power  of  that  court  to  determine  the  case 
which  is  essential  under  Judicial  Code,  §  238 
(Act  March  3,  1911,  c.  231.  36  Stat  1157  [U. 
S.  Comp.  St.  Supp.  1911,  p.  228]),  to  sustain  a 
direct  writ  of  error  from  tne  federal  court  sued 
out  on  the  ground  that  jurisdiction  below  was 
in  issue.— Farrugia  v.  Philadelphia  &  R.  Ry. 
Co.,  34  S.  Ct.  591,  233  U.  S.  352,  58  L.  Ed. 
996. 

A  question  of  jurisdiction  below  is  inade- 
quate to  sustain  a  direct  writ  of  error  from  the 
federal  Supreme  Court  to  a  District  Court, 
where  such  writ  brings  up  the  whole  case,  and 
not  the  question  of  jurisdiction,  as  provided 
by  Judicial  Code  (Act  March  3.  1911,  c.  231) 
f  238,  36  Stat  1157  (U.  S.  Comp.  St.  Supp. 
1911,  p.  228),  and  there  is  no  certificate  as  to 
jurisdiction  as  required  by  that  section.— Apapas 
V.  United  States,  34  S.  Ct  704,  233  U.  S.  587, 
68  L.  Ed.  1104. 

A  judgment  of  a  District  Court  held  review- 
able in  the  Supreme  Court  under  Judicial  Code, 
i  238,  where  the  controversy  must  have  been  un- 
derstood to  involve  the  jurisdiction  of  the  Dis- 
trict Court,  as  the  court  on  this  issue  dismissed 
the  action.— United  States,  for  Use  of  Alexander 
Bryant  Co.,  v.  New  York  Steam  Fitting  Co., 
36  S.  Ct  108,  235  U.  S.  327,  59  L.  Pd.  253. 

Whether  causes  of  action  eliminated  from  a 
suit  in  a  federal  District  Court  against  the  non- 
resident defendant  may  be  retained  as  against 
other  defendants  is  not  a  question  of  federal 
jurisdiction  within  Judicial  Code,  i  238,  but 
is  one  of  equity  jurisdiction  applicable  to  state 
and  federal  courts.— Geneva  Furniture  Mfg.  Co. 
V.  S.  Karpen  &  Bros.,  36  S.«Ct  788,  238  U.  S, 
254,  59  L.  Bd.  1295. 

Questions  of  jurisdiction  of  the  federal  Dis- 
trict Court,  depending  on  the  district  of  resi- 
dence, are,  when  decided  below,  questions  of 
federal  jurisdiction,  which  may  be  brought  to 
the  Supreme  Court  under  Judicial  Code,  {  238, 
by  direct  appeal.— Male  y.  Atchison,  T.  &  S. 
F.  R.  Co..  36  S.  Ct.  361,  240  U.  S.  97,  60  L. 
Ed.  544. 

The  jurisdiction  of  a  federal  District  Court 
is  involved  so  asf  to  sustain  a  direct  appeal  to 
the  federal  Supreme  Court  under  Judicial  Code. 
f  238,  where  orders  are  made  quashing  sub- 
stituted service  of  process  against  the  represen- 
tative of  a  nonresident  within  the  district,  and 
setting  aside  all  proceedings  based  thereon.— G. 
&  C.  Merriam  Co.  v.  Saalfield.  36  S.  Ct  477, 
241  U.  S.  22.  60  L.  Ed.  868. 

^=»385  (5).  CoiiainioUon      or     applicaiion     of 
Constitution  of   United  States, 

The  fact  that  the  circuit  court  directs  the 
jury  to  return  a  verdict  for  one  of  the  parties 
does  not  entitle  the  opposite  party  to  bring  the 
case  direct  to  the  supreme  court,  on  the  ground 
that  he  was  deprived  of  the  right  of  trial  by 
jury,  and  that,  therefore,  the  case  'involves  the 
construction  or  application  of  the  constitution 
of  the  United  States."— C.  A.  Treat  Mfg.  Co. 
V.  Standard  Steel  &  Iron  Co.,  157  U.  S.  674,  15 
S.  Ct  718,  39  L.  Ed.  853.  ' 

A  plea  in  abatement  on  the  ground  that  the 
parties  were  "improperly  or  collusively"  joined 
for  the  purpose  of  making  a  case  cognizable  in 
the  federal  courts,  in  the  meaning  of  Act  March 
3,  1875,  i  3,  raises  no  issue  involving  the  con- 
struction or  application  of  the  constitution,  so 
as  to^  make  the  case  appealable  directly  from  the 
circuit  court  to  the  supreme  court,  under  Act 
March  3,  18$>1,  §  5.— Merritt  v.  President,  etc., 
of  Bowdoin  College,  18  S.  Ct.  415,  169  U.  S. 
551,  42  L.  Ed.  850.  dismissing  appeal  President, 


etc.,  of  Bowdoin  College  v.  Merritt  (C.  C.)  59 
F.  6. 

The  question  whether  or  not  the  conadto- 
tion  of  the  United  States  allows  regulations  of 
the  treasury  department  adopted  by  mercJy  ex- 
ecutive officers  to  be  regarded  as  having  the 
force  of  law  is  one  that  involves  the  construc- 
tion or  application  of  the  constitution  of  the 
United  States,  within  the  meaning  of  the  pro- 
vision of  the  act  of  congress  of  March  3,  1891, 
with  respect  to  appeals  to  be  taken  from  the 
district  or  circuit  courts  direct  to  the  supreme 
court  of  the  United  States.  Judgment  in  re 
Comingore  (D.  C.)  96  F.  552,  affirmed.— Bo«ke 
V.  Comingore,  20  S.  Ct  701,  177  U.  S.  459,  44 
L.  Ed.  846. 

The  constitutional  objection  that  a  sentence 
of  an  army  court-martial  imposed  a  double 
punishment  for  the  same  offense  can  hardly  be 
deemed  to  be  raised  in  a  United  States  circuit 
court,  so  as  to  authorize  a  direct  appeal  to  the 
supreme  court  of  the  United  States,  by  a  bare 
averment  in  a  petition  for  a  writ  of  habeas 
corpus  that,  petitioner  having  suffered  the  pun- 
ishment of  alsmissal  and  of  publication,  his 
"imprisonment  is  without  authority  of  law," 
and  his  further  punishment  and  detention  "and 
the  carrying  out  of  said  sentence  is  contrary 
to  law  and  to  the  provision  of  the  constitution 
of  the  United  States,  and  is  illegal."— Carter  ▼. 
Roberts,  20  S.  Ct  713,  177  U.  S.  496,  44  L.  Ed. 
861,  dismissing  appeal  In  re  Carter  (O.  O.)  97 
F.  496. 

A  criminal  case  may  be  taken  directly  from 
a  circuit  court  to  the  supreme  court  of  the 
United  States  under  Act  Cong.  March  3,  1891 
(26  Stat.  826,  c.  517),  although  it  is  not  a  caae 
of  conviction  of  a  capital  crime,  where  it  in- 
volves the  construction  or  application  of  the 
constitution  of  the  United  States. — Motes  v. 
United  States,  20  S.  Ct.  993,  178  U.  S.  458,  44 
L.  Ed.  1150. 

The  right  to  vote  for  members  of  the  con- 
gress of  the  United  States  has  its  foundation  in 
the  constitution  of  the  United  States,  and  there- 
fore a  case  involving  the  question,  may  be 
brought  directly  from  the  circuit  court  to  the 
supreme  court  under  Act  Cong.  March  3,  1891^ 
c.  517,  §  5,  cl.  4,  26  Stat  828  [U.  S.  Comp. 
St  1901,  p.  549.1— Wiley  v.  Sinkler.  21  S.  Ct 
17.  179  U.  S.  58,  45  L.  Ed.  84. 

A  constitutional  question  which  will  pre 
jurisdiction  to  the  supreme  court  of  the  United 
States  on  appeal  from  a  circuit  court  is  not  pre- 
sented by  a  record  which  does  not  show  that  the 
question  was  presented  to  the  court  below,  and 
merely  shows  that  the  question  is  contained  in 
an  assignment  of  errors  made  for  the  purposes 
of  the  appeal. — State  of  Arkansas  ▼.  Schlier- 
holz,  21  S.  Ct  229,  179  U.  S.  598,  45  L.  Ed. 
335. 

A  contention  that  by  the  sentence  of  an 
army  court-martial  the  accused  was  twice  pun- 
ished for  the  same  offense  is  so  raised  as  to 
authorize  a  direct  appeal  to  the  supreme  court 
of  the  United  States  from  an  order  of  a  circuit 
court  discharging  a  writ  of  habeas  corpus,  as 
a  case  involving  the  construction  and  applica- 
tion of  the  constitution  of  the  United  States, 
where  such  contention  was  put  forward  in  the 
petition  and  was  argued  on  the  return*  Order 
(C.  C.)  105  F.  614,  affirmed.-CJarter  ▼.  Mc- 
Claughry,  22  S.  Ct  181,  183  U.  S.  366,  46  I«. 
Ed.  236. 

A  suit  which  involves  the  consideration  of 
questions  relating  to  the  power  of  Congress, 
under  the  Constitution,  over  the  navigable  wa- 
ters of  the  United  States,  is  one  which  in- 
volves the  construction  or  application  of  the 
federal  Constitution,  within  the  meanfng  of  Act 
March  3,  1891,  26  Stat  827,  c.  517  [U.  S. 
Comp.  St.  1901,  p.  549],  authorizing  direct  a|>- 
peals  from   a  Circuit  Ck>art  to   the   Supreme 
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Court  of  the  United  States.— CommiDgs  v.  C^ty 
of  Chicago.  23  S.  Ct.  472,  188  U.  S.  410,  47  L. 
Ed.  525;  Calomet  Grain  &  Elevator  Co.  ▼. 
Same,  23  S.  Ct.  477,  188  U.  S.  431,  47  L.  Ed. 
532. 

The  record,  and  not  a  certificate  of  the  trial 
judge,  furnishes  the  basis  for  determining 
whether  the  suit  is  one  which  involves  the  con- 
struction or  application  of  the  Constitution  of 
the  United  States,  within  the  meaning  of  Ju- 
diciary Act  March  3,  1801,  c.  517,  §  5,  26  Stat. 
826  [U.  S.  Comp.  St.  1001,  p.  540],  authorizing 
the  taking  of  appeals  or  writs  of  error  in  such 
cases  from  District  or  Circuit  Courts  of  the 
United  States  direct  to  the  Supreme  Court- 
Cosmopolitan  Min.  Co.  V.  Walsh,  24  S.  Ct.  480, 
103  U.  S.  460,  48  L.  Ed.  740. 

The  contention  by  a  foreign  corporation 
that  the  rendition  of  certain  judgments  in  the 
state  courts,  sought  to  be  introduced  in  evidence 
against  it,  was  without  due  process  of  law,  does 
not  make  the  suit  one  involving  the  construc- 
tion or  application  of  the  federal  Constitution 
within  the  meaning  of  the  provisions  of  Judi- 
ciary Act  March  3,  1801,  c.  517,  §  5,  26  Stat. 
826  [U.  S.  Comp.  St.  1001,  p.  540],  for  a  direct 
review  of  a  federal  Circuit  Court  judgment  in 
the  Supreme  Court,  where  this  claim  is  based 
solely  upon  the  theory  that,  under  the  circum- 
stances, the  service  of  process  in  the  suits  in  the 
state  courts  upon  the  corporation's  designated 
agent  was  unauthorized  either  by  the  state  Con- 
stitution and  laws  or  the  principles  of  general 
jurisprudence.— Id. 

A  cross  appeal  to  review  only  the  non- 
federal questions  decided  against  the  defendant 
may  be  taken  directly  to  the  federal  Supreme 
Court  under  Act  March  3,  1801,  c.  517,  $  5, 
26  Stat.  827  [U.  S.  Comp.  St.  1001,  p.  540], 
from  a  decree  of  the  Circuit  Court  in  a  case 
in  which  jurisdiction  was  invoked  both  because 
of  diverse  citizenship  and  on  constitutional 
grounds,  where  the  complainant  has  appealed 
from  so  much  of  the  decree  as  denied  his  prayer 
for  relief  on  the  federal  grounds  alleged.  De- 
cree (C.  C.)  117  F.  025,  modified.— Field  v. 
Barber  Asphalt  Pav.  Co.,  24  S.  Ct.  784,  104 
U.  S.  618,  48  L.  EM.  1142. 

The  application  of  the  due  process  of  law 
clause  of  Const.  U.  S.  Amend.  5,  is  involved 
so  as  to  sustain  a  direct  appeal  to  the  federal 
Supreme  Court  from  a  Circuit  Court,  where 
the  latter  court  gave  effect,  as  res  judicata,  tb 
the  judgment  of  a  state  court  which  is  claimed 
unlawfully  to  have  deprived  the  parties  of  their 
property  under  the  forms  of  law,  without  any 
judicial  finding  of  the  vital  fact,  which  alone 
could  justify  such  deprivation.  Decree  (C.  C. 
The  Fayerweather  Will  Cases,  118  F.  043,  af- 
firmed.—Fayerweather  V.  Ritch,  25  S.  Ct.  58, 
105  U.  S.  276,  40  L.  Ed.  103. 

A  question  respecting  an  alleged  privilege 
ot  freedom  from  arrest  as  a  United  States  sena- 
ior,  under  Const.  U«  S.  art  1,  §  6,  is  one  in- 
volving the  construction  and  application  of  the 
tederal  Constitution,  which  will  sustain  a  writ 
of  error  from  the  federal  Supreme  Court  to  re- 
view a  conviction  in  a  district  court.  Judg- 
ment (D.  C.)  United  States  v.  Burton,  131  F. 
552,  rever8ed.--Burton  v.  United  States,  25  S. 
Ct  243,  106  U.  S.  283,  40  L.  Ed.  482. 

A  case  which  involves  the  application  of 
the  Constitution  of  the  United  States,  and  is 
therefore  the  subject  of  a  direct  appeal  from 
a  Circuit  Court  to  the  Supreme  Court,  under 
Act  March  3,  1801,  c.  517,  §  5,  26  Stat  827 
[U.  S.  Comp.  St  1001,  p.  540],  is  presented  by 
a  bill  in  equity  which  alleges  that  a  contract 
right  of  a  waterworks  company,  with  whose 
predecessors  a  municipality,  with  legislative 
sanction,  contracted  for  a  municipal  water  sup-  > 


ply,  is  impaired  by  an  ordinance  directing  that 
the  waterworks  company  be  notified  that  the 
city  denies  any  liability  on  a  contract  for  the 
use  of  hydrants,  and  by  the  subsequent  action  of 
the  city  in  holdipg  an  election  to  authorize  an 
issue  of  bonds  to  buy  or  construct  waterworks 
of  its  own,  and  in  refusing  to  pay  the  amount 
due  and  piiyable  under  the  terms  of  the  con- 
tract.—City  of  Vicksburg  v.  Vicksburg  Water- 
works Co.,  26  S.  Ct.  660,  202  U.  S.  453,  50 
L.  Ed.  1102,  6  Ann.  Cas.  253. 

A  case  in  which  the  contention  is  made 
that  the  decree  which  is  the  basis  of  suit  is 
void  as  violating  the  right,  under  the  federal 
Constitution,  to  a  jury  trial  and  to  due  process 
of  law,  does  not  involve  the  construction  or  ap- 
plication of  such  Constitution,  within  the  mean- 
ing of  Act  March  3,  1801,  c.  517,  §  5,  26  Stat. 
827  [U.  S.  Comp.  St  1001,  p.  488],  authoriz- 
ing direct  appeals  from  the  Circuit  or  District 
Courts  to  the  federal  Supreme  Court,  where 
the  real  issue  as  to  such  prior  decree  was 
whether  it  was  res  judicata  between  the  par- 
ties, or,  as  is  contended  by  the  appellants,  was 
rendered  without  jurisdiction. — Empire  State- 
Idaho  Mining  &  Developing  Co.  v.  Hanley,  27 
S.  Ct  476,  205  U.  S.  225,  51  L.  Ed.  770. 

The  contention  that  the  constitutional  priv« 
ilege  of  a  congressman  from  arrest  embraces  ar- 
rest and  punishment  for  a  criminal  offense 
while  Congress  is  not  in  session  is  not  so  friv- 
olous as  not  to  sustain  a  direct  writ  of  error 
from  the  Supreme  Court  of  the  United  States 
to  a  circuit  court— Williamson  v.  United  States, 
28  S.  Ct.  163,  207  U.  S.  425,  52  L.  Ed.  278. 

A  writ  of  error  from  the  federal  Supreme 
Court  to  review  the  conviction  of  a  congressman 
in  a  circuit  court,  presenting  a  question  respect- 
ing his  alleged  constitutional  privilege  from  ar- 
rest, will  not  be  dismissed  because  the  Congress 
of  which  the  accused  was  a  member  has  ceased 
to  exist,  since,  even  if  the  question  has  thus  be- 
come a  mere  abstraction,  jurisdiction  of  the  writ 
of  error  depends  upon  the  existence  of  a  consti- 
tutional question  when  the  writ  was  sued  out 
and  carries  with  it  the  duty  of  reviewing  the 
whole  case. — ^Id. 

Habeas  corpus  proceedings  on  behalf  of  a 
person  whose  interstate  extradition  is  sought 
pursuant  to  the  Federal  Constitution  and  laws, 
and  who  contends  -that  his  detention  in  custody 
is  unlawful  because  the  indictment  which  is 
its  only  excuse,  is  not  a  charge  of  crime  within 
the  meaning  of  Const.  U.  S.  art  4,  i  2,  par.  2, 
regulating  extradition,  involve  the  construction 
of  the  Constitution  of  the  United  States,  with- 
in the  meaning  of  Act  March  3,  1801,  c.  517, 
§  5,  26  Stat.  826  (U.  S.  Comp.  St  1001,  p.  488), 
governing  direct  appeals  from  the  circuit  courts 
to  the  Supreme  Court  Judgment,  Ex  parte 
Pierce  (C.  C.  1007)  155  F,  663,  affirmed.— 
Pierce  v.  Creecy,  28  S.  Ct  714,  210  U.  S.  387, 
52  L.  Ed.  1113. 

A  contention  by  importers  that  the  treas* 
ury  regulations  respecting  the  polariscopic  test 
for  sugar  assumed  to  add  something  to  the  duti- 
able standard  prescribed  by  Tariff  Act  July 
24,  1807,  c.  11,  §  1,  Schedule  E,  par.  200,  30 
Stat  168  (U.  S.  Comp.  St.  1001,  p.  1647),  and 
that  the  Secretary  of  the  Treasury  thus  exer- 
cised legislative  power  confided  by  the  Consti- 
tution solely  to  Congress,  does  not  constitute 
a  real  and  substantial  dispute  or  controversy 
concerning  the  construction  or  application  of 
the  federal  Constitution  within  the  meaning  of 
Act  March  3,  1891,  c.  517,  S  5,  1*0  Stat  828 
(U.  S.  Comp.  St.  1001,  p.  540),  so  as  to  sustain 
a  direct  appeal  from  a  federal  Circuit  Court 
to  the  Supreme  Court. — ^American  Sugar  Re- 
fining Co.  of  New  York  v.  United  States,  20  S. 
Ct.  80,  211  U.  S.  155.  53  L.  Ed.  120. 


TUs  Dlcest  is  oamsUed  oa  the  Key-Ifiuiiber  S jstein.   For  expUutatlon.  see  pace  iU. 


«=»885(5) 


(JOURTS,  VII  (G) 


[Sup.Ct.Dis.— Page  726] 


A  decision  on  the  merits  may  be  had  in  the 
federal  Supreme  Court  on  a  direct  appeal  taken 
under  Act  March  3,  1801,  c.  517,  20  Stat.  827. 
c.  517  (U.  S.  Comp.  St.  1001.  p.  488)  §  5,  in  a 
case  involving  a  question  under  the  federal 
Constitution,  although  the  Circuit  Court  dismiss- 
ed the  case  for  want  of  jurisdiction,  and  has 
certified  the  question  of  jurisdiction  alone  to 
the  Supreme  Court  for  decision.  Decree  (C. 
C.  1007)  151  Fed.  120,  modified.— North  Amer- 
ican Cold  Storage  Co.  v.  City  of  Chicago,  20  S. 
Ct.  101,  211  U.  S.  306,  53  L.  Ed.  105,  15  Ann. 
Cas.  276. 

The  construction  of  the  federal  Constitu- 
tion is  not  involved  so  as  to  sustain  a  direct 
appeal  to  the  federal  Supreme  Court  under 
Act  March  3,  1801,  c.  517.  §  5,  26  Stat.  827  (U. 
S.  Comp.  St.  lOOlj  p.  540),  from  a  decree  of  a 
Circuit  Court  enjoining  state  gangers  from  pro- 
ceeding under  Acts  La.  1004,  p.  201,  Act  m. 
80,  to  gauge  coal  except  as  to  coal  sold  or  in- 
tended for  sale  by  boat  or  barge  loads  or  some 
aliquot  part  thereof,  unless  there  is  a  ques- 
tion as  to  the  relation  between  some  provision 
of  the  federal  Constitution  and  the  state  stat- 
ute.— ^Knop  y.  Monon'gahela  River  Consol.  Coal 
&  Coke  Co.,  29  S.  Ct.  188,  211  U.  S.  485,  53 
L.  Ed.  204. 

An  order  of  a  federal  District  Court  deny- 
ing relief  b^  ha'beas  corpus  to  a  person  convict- 
ed in  a  United  States  court  for  the  Indian  Ter- 
ritory is  not  reviewable  in  the  federal  Supreme 
Court  as  involving  the  construction  of  the  fed- 
eral Constitution,  where  the  allegation  in  the 
petition  that  the  accused  was  deprived  of  his 
liberty  without  due  process  of  law  was  based  en- 
tirely upon  the  supposed  want  of  jurisdiction  in 
the  court  where  the  conviction  was  had  over 
an  offense  committed  during  the  interim  be- 
tween the  passage  of  the  Oklahoma  enabling  act 
(Act  June  16,  1906,  c.  3^35,  34  Stat.  267),  and 
the  admission  of  the  state  into  the  Union,  which 
is  a  question  involving  the  construction,  and  not 
the  constitutionality,  of  the  enabling  act. — 
Childers  v.  McQaughry,  30  S.  Ct.  370,  216  U. 
S.  130,  54  L.  Ed.  420. 

The  question  of  the  accused's  constitutional 
right  to  a  speedy  trial  is  not  so  involved  as  to 
give  the  federal  Supreme  Court  jurisdiction  of  a 
writ  of  error  to  a  District  Court,  where  the  lat- 
ter court  has  permitted  the  entry  of  a  nolle 
prosequi.— Lewis  v.  United  States,  30  S.  Ct 
438,  216  U.  S.  611,  54  L.  Ed.  637. 

A  judgment  of  a  federal  Circuit  Court 
discharging  a  writ  of  habeas  corpus  to  inquire 
into  a  detention  under  an  order  committing  a 
district  attorney  for  contempt  in  refusing  to 
obey  an  order  directing  him  to  return  to  the 
owners  certain  books  and  papers  in  his  posses- 
sion is  not  reviewable  in  the  federal  Supreme 
Court,  under  Act  March  3,  1801,  c.  517,  §  5, 
26  Stat.  827  (U.  S.  Comp.  St.  1901,  p.  549), 
as  involving  a  federal  question,  although  the 
reason  assigned  for  the  order  for  the  return  of 
the  books  and  papers  was  that  they  had  been, 
seized  in  violation  of  constitutional  rights. — 
Wise  V.  Henkel,  31  S.  Ct.  509,  220  U.  S.  556, 
55  L.  Ed.  581. 

A  decree  of  a  federal  District  Court  in  a 
suit  in  which  it  was  claimed  that  a  municipal 
ordinance  imposing  license  fees  for  the  use  of 
the  city  streets  by  a  water  distributing  system 
is  in  contravention  of  the  Federal  Constitution 
is  one  which,  under  Act  March  3,  1891,  §  5, 
may  be  reviewed  by  writ  of  error  from  the  fed- 
eral Supreme  Court—Boise  Artesian  Hot  & 
Cold  Water  Co.  v.  Boise  City,  33  S.  Ct  997, 
230  U.  S.  84,  57  L.  Ed.  1400. 

Jurisdiction  of  the  federal  Supreme  Court  on 
writ  of  error  to  review  a  decision  of  a  fed- 
eral District  Court,  where  a  constitutional  ques- 
tion is  involved,  extends  to  every  other  question 
arising  in  the  case.— Id. 

A  ruling  against  defendant  below  on  a  non- 
federal question  may  be  brought  up  for  review 


by  a  cross- writ  of  error,  where  a  plaintiff  be- 
low has  sut.J  out  on  constitutional  grounds  a 
direct  writ  of  error  to  a  District  Court. — Id. 

A  direct  appeal  from  a  federal  IMstrict 
Court  to  the  Supreme  Court  cannot  be  main- 
tained on  the  theory  that  rights  under  the  fed- 
eral Constitution  were  involved,  where  the  con- 
stitutional questions  have  been  twice  decided 
by  such  court  to  be  so  wanting  in  merit  as  to 
afford  no  jurisdiction. — De  Gallard  de  Brassac 
de  Beam  y.  Safe  Deposit  &  Trust  Co.  of  Bal- 
timore. 34  S.  Ct  584.  233  U.  S.  24,  58  L.  Ed. 
833,  dismissing  appeal  106  F.  981. 

The  admission  over  objection  of  evidence  aa 
to  an  admission  of  accused  does  not  affect  his 
constitutional  right  to  protection  against  com- 
pulsory self-crimination,  which,  under  Judicial 
Code  (Act  March  3,  1911,  c.  231)  §  238,  30 
Stat  1157  (U.  S.  Comp.  St  Supp.  1911,  p.  228), 
will  sustain  writ  of  error  from  the  federal  Su- 
preme Court  to  review  the  conviction,  where 
no  reference  to  the  Constitution  was  made  when 
the  objection  was  raised. — ^Apapas  v.  United 
States,  34  S.  Ct  704,  233  U.  S.  587,  58  L.  Kd. 
1104. 

A  case  otherwise  within  the  jurisdiction  of 
a  federal  District  Court,  and  reviewable  in  a 
Circuit  Court  of  Appeals,  is  not  one  which 
may  come  direct  to  the  Supreme  Court  under 
Judicial  Code,  §  247,  as  involving  construction 
of  the  Constitution  of  the  United  States,  be 
cause  the  question  arose  as  to  the  effect  on  a 
railroad  construction  contract  of  a  subsequent 
change  of  decision  in  ^the  state  courts  holding 
that  contractors  were  not  included  in  the  local 
mechanics'  lien  law.— Moore-Mansfield  Const. 
Co.  V.  Electrical  Installation  Co.,  34  S.  Ct  941, 
234  U.  S.  619,  58  L.  Ed.  1503. 

Federal  Supreme  Court  cannot  take  jurisdic- 
tion  of  writ  of  error  of  District  Court  on  theory 
that  construction  of  federal  Constitution  was 
involved  in  decision  that  Congressman  is  an 
officer  of  the  United  States  within  Cr.  Code,  f 
32.— Lamar  v.  United  States,  36  S.  Ct.  255,  240 
U.  S.  60,  60  L.  Ed.  526. 

^=s>385  (6).  Consiiiuiionality  of  act  of  Congre9t 
or  validity  or  construction  of 
treaty. 

Where  an  appeal  or  writ  of  error  ia  taken 
direct  to  the  supreme  court  under  Act  Cong. 
March  3,  1801,  §  5,  in  a  case  in  which  the  con- 
stitutionality of  a  law  of  the  United  States  is 
drawn  in  question,  the  court  acquires  juriadic- 
tion  of  the  entire  case,  and  of  all  questions  in- 
volved in  it,  and  not  merely  of  the  question  of 
the  constitutionality  of  the  law  of  the  United 
States.— Homer  y.  United  States,  143  U.  S.  570, 
12  S.  Ct  522,  36  L.  Ed.  266. 

The  fact  that  a  party,  in  stating  his  claim 
of  title,  alleges  that  he  will  rely  on  certain  writ- 
ten evidences  of  title,  enumerating  among  them 
a  treaty  between  the  United  States  and  a  foreign 
country,  and  also  the  fifth  amendment  to  ^e 
federal  Constitution,  will  not  give  the  Supreme 
Court  jurisdiction  of  a  writ  of  error  direct  to  the 
circuit  court  under  the  fifth  section  of  the  act 
of  March  3,  1891,  where  at  the  trial  no  ri^t 
title,  privilege,  or  immunity  was  asserted  to 
have  been  derived  either  from  the  treaty  or  the 
Constitution,  and  no  question  as  to  the  appli- 
cation or  construction  of  the  Constitution,  or 
the  validity  or  construction  of  the  treaty.  wa« 
decided  by  the  court— Muse  v.  Arlington  Hotel 
Co.,  18  S.  Ct.  109,  168  U.  S.  430,  42  U  Ed. 
531. 

A  suit  to  establish  a  land  daim  by  virtoe 
of  the  treaty  of  1821  with  Spain  is  properly 
brought  by  direct  appeal  from  the  circuit  court 
to  the  Supreme  Court  of  the  United  States. — 
Mitchell  V.  Furman,  21  S.  Ct  430,  180  tJ.  S. 
402,  45  L.  Ed.  596. 

The  construction  of  an  Indian  treaty  la  not 
drawn  in  question  in  a  suit  in  a  federal  Circuit 
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Court,  80  as  to  justify  a  direct  appeal  to  the 
Supreme  Court  under  Act  March  3,  1891,  c. 
517,  S  5,  26  Stat.  827  [U.  S.  Comp.  St  1901, 
p.  549],  where  the  contentions  with  reference  to 
the  proper  construction  of  such  treaty  are  only 
made  by  way  of  founding  an  ai'gument  as  to 
the  proper  construction  of  Act  Aug.  7,  1882, 
c.  434  (22  Stat.  342),  providing  for  allotments 
in  an  Indian  reservation,  which  is  the  issue  di- 
rectly in  question.  Appeal  (C.  C.)  118  F.  283, 
dismissed.— Sloan  v.  United  States,  24  S.  Ct. 
570, 193  U.  S.  614,  48  L.  Ed.  814. 

The  construction  of  the  extradition  trea- 
ties, on  which  the  determination  of  the  case  de- 
pended in  part,  at  least,  was  none  the  less  so 
drawn  in  question  by  habeas  corpus  proceed- 
ings in  a  federal  Circuit  Court  as  to  permit  a 
direct  review  of  the  judgment  in  the  Supreme 
Court,  because  it  also  became  necessary  or  ap- 
propriate for  the  court  below  to  construe  the 
acts  of  Congress  passed  to  carry  into  effect  the 

frovisions  of  such  treaties.  Judgment  (C.  C.) 
n  re  Walshe,  125  F.  572,  affirmed.— Pettit  v, 
Walshe,  24  S.  Ct.  657,  194  U.  S.  205,  48  L.  Ed. 
938. 

The  constitutionality  of  the  provision  of 
Rev.  St.  U.  S.  §  5509  (U.  S.  Comp.  St.  1901, 
If  3712),  for  such  punisnment  of  persons  com- 
mitting any  other  felony  or  misdemeanor,  when 
conspiring  contrary  to  the  preceding  section,  as 
is  attached  ■  to  such  felony  or  misdemeanor  by 
the  laws  of  the  state  in  which  the  offense  is 
committed — is  too  well  settled  to  permit  the 
question  as  to  such  constitutionality  to  serve  as 
the  basis  of  a  writ  of  error  from  the  federal  Su- 
preme Court  to  a  District  Court. — Rakes  v. 
United  States,  29  S.  Ct.  244.  212  U.  .S.'55,  63 
li.  Ed.  401. 

The  contention  that  merchandise  coming 
into  the  United  States  from  the  Canal  Zone 
in  the  Isthmus  of  Panama  could  not  be  subject- 
ed, as  is  attempted  by  Act  March  2,  1905  (33 
Stat.  843,  c.  1310),  to  the  duties  imposed  on 
merchandise  imported  from  foreign  countries,  is 
too  frivolous  to  serve  as  the  basis  of  a  direct 
writ  of  error  from  the  federal  Supreme  Court  to 
a  Circuit  Court.— David  Kaufman  &  Sons  v. 
Smith,  30  S.  Ct.  419,  216  U.  S.  610,  54  L.  Ed. 
636. 

A  direct  appeal  lies  to  the  federal  Supreme 
Court  from  a  Circuit  Court  in  a  revenue  case 
in  which  is  involved  the  construction  of  a  fed- 
eral law,  or  validity  of  a  treaty,  within  Act 
March  3,  1891,  §  5,  notwithstanding  provision 
of  section  6,  making  Circuit  Courts  of  Appeals 
final  tribunals  in  revenue  cases,  and  special 
provision  of  Act  May  27,  1908,  amendatory  of 
the  revenue  act  June  10,  189<),  providing  for 
the  review  by  (Circuit  Courts  of  Appeals  of  de- 
cisions as  to  the  construction  of  tariff  laws. — 
(1912)  B.  Altman  &  Co.  v.  United  States,  32 
S.  Ct.  593.  224  U.  S.  583,  56  L.  Ed.  894,  affirm- 
ing judgment  (C.  C.  1909)  Altman  &  Co.  v. 
Same,  172  F.  161. 

The  commercial  reciprocal  agreement  with 
France,  negotiated  under  authority  of  Act  July 
24,  1897,  §  3,  giving  power  to  make  reciprocal 
agreements  with  reference  to  certain  articles 
is  a  treaty  within  the  meaning  of  Act  March 
3,  1891,  §  5,  giving  direct  appeal  to  the  Su- 
preme Court  where  validity  of  any  treaty  is 
drawn  in  question. — Id. 

Jurisdiction  of  federal  Supreme  Court  to  re- 
view judgment  of  a  District  Court  where  consti- 
tutionality of  an  act  of  Congress  is  drawn  in 
question  is  not  lost  because  the  question  has  since 
been  settled  adversely  to  plaintiff  in  error,  but 
the  case  will  be  retained  to  pass  on  other 
Questions  in  the  record.- Wilson  v.  United 
States,  34  S.  Ct.  347,  232  U.  S.  563,  58  L.  Ed. 
72a 

Contention  that  ancestors  of  certain  Indians, 
charged  vnth  a  murder  on  an  Indian  reserva- 


tion within  a  state,  became,  by  virtue  of  the 
treaty  of  Guadalupe  Hidalgo  with  Mexico  of 
February  2,  1848,  citizens  of  the  United  States 
and  of  the  state,  so  as  to  exclude  jurisdiction 
of  the  federal  courts  is  so  wanting  in  merit  as 
not  to  involve  construction  of  the  treaty  within 
Judicial  Code  (Act  March  3,  1911,  c.  231)  S  238, 
36  Stat  1157  (U.  S.  Comp.  St.  Supp.  1911,  p. 
228),  governing  writs  of  error  from  the  federal 
Supreme  Court.— Apapas  v.  United  Stiites,  34 
S.  Ct.  704,  233  U.  S.  587.  58  L.  Ed.  1104. 

A  decree  of  a  federal  District  Court  en- 
joining federal  officers  from  closing  saloons  in 
territory  ceded  to  the  United  States  by  Indian 
tribes,  because  the  treaty  stipulated  against 
the  manufacture  or  sale  of  intoxicating  liquors 
within  the  ceded  territory,  was  repealed  by  the 
admission  of  the  state,  is  reviewable  in  tlie  fed- 
eral Supreme  Court  by  direct  appeal.— John- 
son V.  (Jearlds,  34  S.  Ct.  794,  234  U.  S.  422, 
58  L.  Ed.  1383,  reversing  decree  (C.  O.)  Gearlds 
V.  Johnson,  183  F.  611. 

The  construction  of  federal  treaties  held  in- 
volved so  as  to  sustain  a  writ  of  error  from  the 
Supreme  Court  to  the  District  Court  to  review 
a  judgment  directing  verdict  for  defendant  in 
an  action  under  Employers*  Liability  Act  April 
22,  1908,  as  amended  by  Act  April  5,  1910,  on 
the  ground  that  the  action  could  not  be  main- 
tained for  the  benefit  of  nonresident  aliens. — 
McGovem  v.  Philadelphia  &  R.  Ry.  Co.,  35 
S.  Ct  127,  235  U.  S.  389,  59  L.  Ed.  283,  re- 
versing judgment  (D.  C.)  209  F.  975. 

An  objection  that  Act  Feb.  9,  1909,  §  2, 
punishing  the  receipt,  concealment,  or  facilita- 
tion of  transportation  of  opium,  is  unconstitu- 
tional, is  too  frivolous  to  serve  as  a  foundation 
for   writ   of   error. — Brolan   v.    United    States, 

35  S.  Ct.  285,  236  U.  S.  216,  59  L.  Ed.  544. 

Averment  in  a  suit  by  nonresident  aliens 
that  their  right  to  inherit  was  secured  by  trea- 
ty is  too  frivolous  as  the  basis  of  writ  of  er- 
ror, where  the  treaty  did  not  go  into  effect 
until  two  years  after  the  death  of  their  intes- 
tate.—Toop  V.  Ulysses  Land  Co..  35  S.  Ct.  739, 
237  U.  S.  580,  59  L.  Ed.  1127. 

The  contention  on  habeas  corpus  that  im- 
migration officers,  in  denying  admission  to  a 
dHiinaman  as  a  returning  merchant,  superadd- 
ed qualifications  to  Act  Nov.  3,  1893,  §  2,  and 
hencte  infringed  the  treaty  of  November  17, 
1880,  does  not  involve  the  construction  of  a 
treaty  within  Judicial  Code,  §  238,  authorizing 
direct  appeal  from  the  District  Courts  to  the 
federal  Supreme  Court.— Chin  Fong  v.  Backus, 

36  S.  Ct.  490.  241  U.  S.  1,  60  L.  Ed.  859, 
dismissing  appeal  (D.  C.)  Ex  parte  Chin  Fong, 
213  F.  288. 

^=»385  (7).  Conatituiion  or  law  of  state  con- 
travening Constitution  of  United 
States, 

A  suit  in  the  circuit  court  to  enjoin  the  en- 
forcement of  a  city  ordinance  to  establish  and 
operate  a  system  of  waterworks,  on  the  ground 
that  such  ordinance  and  a  statute  of  the  state 
authorizing  the  city  to  construct  such  works 
impair  the  obligations  of  a  previous  contract 
made  by  the  city  with  a  water  company,  is 
one  "in  which  tiie  constitution  or  law  of  a 
state  is  claimed  to  be  in  contravention  of  the 
constitution  of  the  United  States,"  within  the 
act  of  March  3,  1891,  and  an  appeal  lies  di- 
rectly to  the  supreme  court. — Penn  Mut.  Life 
Ins.  Co.  V.  City  of  Austin,  18  S.  Ct  223.  168 
U.  S.  685,  42  L.  Ed.  626. 

On  a  writ  of  error  to  review  a  decision  of 
the  circuit  court  on  a  constitutional  question, 
under  section  5  of  the  act  of  March  8,  1891, 
the  jurisdiction  of  the  supreme  court  does  not 
depend  on  tibe  question  whether  the  right  claim- 
ed under  the  constitution  of  the  United  States 
has  been  upheld  or  denied  below ;  and  the  juris- 
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diotion  of  the  supreme  court  is  not  limited  to 
the  constitutional  question,  but  includes  the 
whole  case.  Judgment  Aultman^  Miller  &  Ck). 
V.  Holder  (C.  C.)  68  F.  467,  affirmed.— Holder 
V.  Aultman,  MUler  &  Ck).,  18  S.  Gt  269,  169 
U.  S.  81,  42  L.  Ed.  669. 

A  question  as  to  the  constitutionality  of  a 
state  statute,  first  raised  in  the  assignment  of 
errors  in  the  circuit  court ,  of  appeals,  with 
nothing  to  present  it  in  the  circuit  court  ex- 
cept a  genera]  exception  to  an  instruction  in 
favor  of  the  plaintiffs  right  to  recover  under 
the  statute,  will  not  sustain  a  writ  of  error 
to  the  circuit  court  of  the  United  States  from 
the  supreme  court  under  Act  Cong.  March  3, 
1891,  c.  617,  §  5.— CincinnaU,  H.  4  D.  B.  Co. 
V.  Thiebaud.  20  S.  Ct  822,  177  U.  S.  615, 
44  L.  Ed.  911. 

The  opinion  of  a  circuit  court  of  the  Unit- 
ed States,  regularly  filed,  and  which  has  been 
annexed  to  and  transmitted  with  the  record  to 
the  supreme  court  of  the  United  States,  in  ac- 
cordance with  rule  8.  may  be  examined  on  the 
question  of  the  jurisdiction  to  review  the  case 
by  reason  of  a  constitutional  question,  in  order 
to  ascertain  whether  either  party  claimed  in 
the  lower  court  that  a  state  statute  upon  which 
the  judgment  necessarily  depended,  in  whole  or 
in  part,  was  in  contravention  of  the  constitu- 
tion of  the  United  States.  Judgment  (C.  C.)  91 
F.  37,  reversed. — Loeb  v.  Trustees  of  Columbia 
Td.,  21  S.  Ct  174.  179  U.  S.  472,  45  L.  Ed. 
280. 

The  contention  that  a  new  incorporation 
of  a  city,  bringing  in  people  who  were  not 
formerly  in  the  city,  without  giving  them  any 
opportunity  to  be  heard,  is  in  violation  of  their 
constitutional  rights,  cannot  be  made  by  the 
city  on  behalf  of  such  people,  who  have  not  ob- 
jected to  the  incorporation  on  that  ground,  so 
as  to  raise  a  constitutional  question  for  the 
purpose  of  a  direct  appeal  to  the  supreme  court 
of  the  United  States  from  a  circuit  court  un- 
der Judiciary  Act  March  3,  1891,  c.  517,  fi  5, 
26  Stat.  827  [U.  S.  Comp.  St.  1901,  p.  549], 
in  an  action  against  the  city  on  unpaid  cou- 
pons for  interest  on  bonds  issued  after  the  new 
incorporation. — City  of  Lampasas  v.  Bell,  21 
S.  Ct  368,  180  U.  S.  276,  45  L.  Ed,  527. 

The  jurisdiction  of  the  supreme  court  of 
the  United  States  on  writ  of  error  to  a  circuit 
court,  under  the  circuit  court  of  appeal^  act 
when  the  constitutionality  of  a  state  statute  is 
in  question,  extends  to  all  cases  in  which  such 
a  question  is  decided  against  the  claim  of  ei- 
ther party,  and  therefore  includes  a  case  in 
which  the  writ  of  error  is  taken  by  a  defendant 
who  set  up  in  defense  of  the  action  a  statute 
which  the  court  held  unconstitutionaL— Judg- 
ment, Union  Sewer  Pipe  Co.  v.  Connelly  (C. 
C.)  99  F.  354,  affirmed.— Connolly  v.  Union 
Sewer  Pipe  Co.,  22  S.  Ct  431,  184  U.  S.  540, 

46  L.  Ed.  679. 

A  writ  of  error  may  be  maintained  from 
the  supreme  court  of  the  United  States  to  a 
circuit  court,  in  a  case  in  which  the  validity 
of  a  state 'statute  is  drawn  in  question  as  be- 
ing in  contravention  of  the  constitution  of  the 
United  Statea— Fidelity  Mut  Life  Ass'n  ▼. 
Mettler,  22  S.  Ct  662,  185  U.  S.  306,  46  L. 
Ed.  922. 

An  appeal  lies  directly  to  the  Supreme 
Court  of  the  United  States  from  a  decree  of  a 
circuit  court  dismissing  a  bill  which  is  based, 
not  only  upon  diversity  of  citizenship,  but  upon 
the  alleged  unconstitutionality  of  certain  mu- 
nicipal ordinances  as  impairing  the  obligation 
of  a  contract  with  the  municipality  under  prior 
ordinances.— Davis  &  Farnum  Mfg.  Co.  v.  City 
of  Los  Angeles,  23  S.  Ct  498,  189  U.  S.  207, 

47  L.  Ed.  778,  affirming  decree  (C.  C.)  115 
F.   537. 

l%e  jurisdiction  of  the  Supreme  Court  of 
the  United  States  to  consider  the  whole  case 
on  a  direct  appeal  from  a  Circuit  Court  taken 


under  Act  Mardb  3,  1891.  c.  517,  I  5,  26  Stat 
827  [U.  S.  Comp.  St  1901,  p.  549],  in  a  case 
in  which  a  state  Constitution  is  claimed  to  vio- 
late the  Constitution  of  the  United  States,  can- 
not be  narrowed  to  a  review  of  the  question 
of  the  jurisdiction  of  the  Circuit  Court  as  a 
court  of  the  United  States,  by  a  certificate  of 
the  circuit  judge  which  raises  that  single  ques- 
tion.—Giles  V.  Harris,  23  S.  Ct  639.  189  U. 
S.  475,  47  L.  Ed.  909. 

^  The  mere  fact  that  the  defeated  party  in  a 
suit  in  the  federal  Circuit  Court  set  up  the 
repugnancy  of  a  state  law  to  the  federal  Con- 
stitution does  not  authorize  him  to  maintain  a 
direct  appeal  to  the  Supreme  Court  under  Act 
March  3,  1891,  c.  517,  ft  5,  26  Stat  827  [T. 
S.  Comp.  St  1901,  p.  549],  where  his  conten- 
tion on  that  point  was  sustained.  Appeal  (C. 
C.)  112  F.  {{74,  dismissed.— iAnglo-American 
Provision  Co.  v.  Davis  Provision  Co.,  24  S. 
Ct  93,  191  U.  S.  376,  48  L.  Ed.  22a 

A  decree  of  a  federal  Circuit  Court  difl> 
missing,  for  want  of  jurisdiction,  a  bill  to  quiet 
title,  on  the  theory  that  either  comi^nant*s 
rights  as  mortj^agee  in  possession  had  not  been 
held  by  a  decision  of  the  highest  state  court,  in 
a  prior  ejectment  suit  between  the  same  par^ 
ties,  to  have  been  destroyed  by  a  subsequent 
state  statute,  and  hence  no  constitutional  ques- 
tion was  involved,  or  that,  if  the  state  court 
so  held,  the  remedy  was  by  writ  of  error  from 
the  federal  Supreme  Court,  will  be  affirmed  on 
appeal,  where  the  judgment  of  the  state  court 
on  a  second  appeal  in  the  ejectment  suit,  and 
in  a  subsequent  suit  to  quiet  title,  has  been  re- 
versed by  the  federal  Supreme  Court  for  error 
in  deciding  the  federal  questions  involved. — 
Bradley  v.  Lightcap,  24  S.  Ct.  753,  195  U.  S. 
25,  49  L.  Ed.  76. 

The  contention  that  the  provisions  of  Acts 
La.  1904,  pw  201,  Act  No.  80,  for  gauging  coal, 
apply  to  sales  by  weight  and  measurement,  and, 
if  so  construed,  violate  the  federal  Constitution, 
does  not  present  a  federal  question  which  will 
sustain  a  direct  appeal  to  tne  federal  Supreme 
Court  under  Act  March  3,  1891.  c.  517,  {  5, 
26  Stat  827  (U.  S.  Comp.  St  1901,  p.  649), 
from  a  decree  of  a  federal  Circuit  Court  en- 
joining the  state  gangers  from  proceeding  un* 
der  the  state  statute  except  as  to  coal  sold  or 
intended  for  sale  by  boat  or  baige  load  or  some 
aliquot  part  thereof,  where  the  statute,  con- 
strued as  applying  to  boat  and  barge  loads,  has 
been  declared  valid  by  the  federal  Supreme 
Court,  and  appellee  does  not  contend  that  the 
statute  is  invalid,  but  only  that  it  is  inapplica- 
ble to  the  facts.— Knop  v.  Monongahela  Kiver 
Consol.  Coal  &  Coke  Co.,  29  S.  Ct  188,  211 
U.  S.  485,  53  L.  Ed.  294. 

A  claim  that  10  days'  statutory  notice  of 
the  time  appointed  for  action  upon  a  petition 
for  the  settlement  of  the  final  account  of  an  ex- 
ecutor and  for  the  final  distribution  of  the  dece- 
dent*s  estate  is  so  unreasonable  as  to  a  nonresi- 
dent claimant  as  to  be  wanting  in  due  process 
of  law  is  too  clearly  unsubstantial  and  devoid 
of  merit  to  furnish  a  basis  for  a  direct  appeal 
to  the  Supreme  Court  from  a  decree  of  a  Cit^ 
cuit  Court— Goodrich  v.  Ferris,  29  S.  Ct  580, 
214  U.  S.  71,  53  L.  Ed.  914. 

The  contention  that  due  process  of  law  is 
denied  by  a  tax  imposed  under  the  authority 
of  Code  Pub.  Gen.  Laws  Md.  1904,  art  81.  ff 
214,  215,  upon  a  custodian  of  distilled  spirits, 
which  rests  upon  the  theory  that  the  tasdn^ 
power  of  the  state  is,  by  its  Constitution,  coo- 
fined  exclusively  to  the  levy  of  taxes  in  personam 
upon  the  owners  of  property,  is  too  devoid  of 
merit  to  present  a  substantial  federal  qoestipn 
which  will  sustain  a  direct  writ  of  error  from 
the  federal  Supreme  Court  to  a  circuit  court, 
where  the  highest  state  court  has  upheld  the 
statute  in  controversy  as  an  exercise  of  tiie 
taxing  power  of  the  state,  and,  in  so  doing,  de- 
clared that  it  but  reiterated  and  re-expounded 
the   rulings    by    it    previously    made.— Haanift 
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Disdllins  Co.  t.  City  of  Baltimore,  30  S.  Ct 
326,  216  U.  S.  285.  54  I/.  Ed.  482. 

Any  question  respecting  the  invalidity  of 
the  provisions  of  the  West  Virginia  Constitu- 
tion for  the  forfeiture  of  lands  to  the  state  for 
five  years'  neglect  to  pay  taxes  is  too  clearly 
foreclosed  by  prior  decisions  of  the  federal  Su- 
preme Court  to  serve  as  the  basis  of  a  writ 
of  error  to  a  Circuit  Court.--Fay  v.  Crozer, 
30  S.  Ct.  568,  217  U.  S.  455,  54  L.  Ed.  837. 

A  suit  to  enjoin  the  enforcement  of  a  mu- 
nicipal ordinance  regulating  telephone  rates  is 
not  one  in  which  the  Constitution  or  law  of  a 
state  is  "claimed"  to  violate  the  federal  Consti- 
tution within  the  meaning  of  Act  March  3, 
1891,  c.  517,  §  5,  26  Stat.  827  (U.  S.  Comp.  St. 
1901,  p.  549),  governing  direct  review  in  the 
federal  Supreme  Court  of  decrees  of  Circuit  or 
District  Courts,  where  the  first  and  only  refer- 
ence to  the  federal  Constitution  is  in  the  opin- 
ion of  the  circuit  judge,  on  final  hearing,  hold- 
ing that  the  rates  are  confiscatory  and  destruc- 
tive of  the  telephone  company's  rights  under 
that  Constitution;  the  case  as  made  by  the  bill 
being  that  the  ordinance  was  passed  without 
legislative  authority,  and  ita  further  allegations 
as  to  the  confiscatory  character  of  the  ordinance 
being  referable  only,  if  consistency  with  its  oth- 
er provisions  is  to  be  observed,  to  the  state  Con- 
stitution, which  would  be  violated  if  such  alle- 
gations were  true.— City  of  Memphis  v.  Cum- 
berland Telephone  &  Telegraph  Co.,  31  S.  Ct 
115,  218  U.  S.  624,  54  L.  Ed.  1185. 

A  suit  to  enjoin  state  ofllcial  from  enforc- 
ing provisions  of  the  inspection  law  is  one  in 
which  the  law  of  the  state  is  claimed  to  be  in 
contravention  of  the  United  States  Constitution, 
within  Act  March  3,  1891,  §  5,  so  as  to  permit 
direct  appeal  to  federal  Supreme  Court  from  de- 
cree of  a  circuit  court  sustaining  general  de- 
murrer to  the  bill  for  want  of  equity.— Savage 
V.  Jones,  32  S.  Ct  715,  225  U.  S.  501,  56  L. 
Ed.  1182. 

The  Supreme  Court  on  appeal  from  the 
Circuit  Court  under  Act  June  18,  1910,  §  17,  in 
reviewing  order  denying  preliminary  injunction 
to  restrain  enforcement  of  state  statute  as  un- 
constitutional, may  consider  both  local  as  well 
as  federal  questions.— Louisville  &  N.  R.  Co.  v. 
Garrett.  34  S.  Ct.  48,  231  U.  S.  298,  58  L.  Ed. 
229,  affirming  order  (C.  C.)  186  F.  176. 

A  contention  that  a  state  statute  forbidding 
ownership  of  realty  by  nonresident  aliens  is 
repugnant  to  Const  U.  S.  Amend.  14,  is  too 
frivolous  to  support  jurisdiction  in  the  federal 
SupremeCourt.— Toop  v.  Ulysses  Land  Co.,  35 
S.  Ct  739,  237  U.  S.  680,  59  L.  Ed.  1127. 

^:»386.   Ga«ea    eertifled   on    division    of 

opinion  in  Cironit  Conrta.     . 

See  13  Cent  Dig.  Courts,  SS  1027-1030 ;   2  Cent.  Dig. 
App.  ft  E.  9  332. 

On  appeal  on  certificate  of  division  where 
the  matter  in  controversy  is  less  than  $5,000, 
the  supreme  court  cannot  take  jurisdiction, 
where  the  questions  on  which  the  judges  were 
divided  were  such  as  to  present  the  whole  case 
for  adjudication,  and  involve  a  finding  of  fact 
by  that  court— Weeth  v.  New  England  Mort- 
gage Security  Co.,  106  U.  S.  605,  1  S.  Ct.  91, 
27  L.  Ed.  99. 

The  omission  to  state  in  a  certificate  of  di- 
vision that  the  point  of  difference  between  the 
judges  was  certified,  "upon  the  request  of  ei- 
ther party  or  their  counsel,"  where  neither  par- 
ty challenges  the  jurisdiction  of  the  supreme 
court,  is  not  fatal.—United  States  v.  Harris, 
106  U.  S.  629,  1  S.  Ct  601,  27  L.  Ed,  290. 

^  Kev.  St  §  650,  provides  that  whenever,  in  a 
dvil  proceeding  in  a  circuit  court,  there  occurs 
a  difference  of  opinion  between  the  judges  hold- 


ing the  court  as  to  any  matter  to  be  decided, 
the  opinion  of  the  presiding  judge  shall  prevail 
for  the  time  being.  Section  652  provides  that 
when  final  judgment  is  rendered,  the  points  of 
disagreement  shall  be  certified  and  entered  of 
record  under  the  direction  of  the  judges.  Sec- 
tion 693  provides  that,  where  such  division  of 
opinion  has  been  certified,  the  final  judgment 
entered  in  the  case  may  be  reviewed  on  writ 
of  error,  etc.  Held,  that  a  proceeding  by  habeas 
corpus  is  a  civil  proceeding,  though  petitioner 
is  detained  on  a  criminal  charge,  and  the  su- 
preme court  of  the  United  States  cannot  take 
jurisdiction  of  a  certificate  of  division  in  opinion 
between  the  judges  of  a  circuit  court  in  such 
case  until  final  judgment  has  been  rendered  in 
accordance  with  the  opinion  of  the  presiding 
justice  or  judge.— Ex  parte  Tom  Tong,  108  U. 
S.  556,  2  S.  Ct  871,  27  L.  Ed.  826;  Ex  parte 
Cota,  110  U.  S.  385,  4  S.  Ct.  25,  28  L.  Ed.  172. 

Rev.  St  I  652,  provides  that,  when  a  judg- 
ment or  decree  is  entered  in  a  circuit  court  held 
by  two  judges,  in  the  trial  whereof  any  question 
has  occurred  upon  which  the  opinions  of  the 
judges  were  opposed,  the  point  upon  which  they 
so  disagreed  shall  be  stated  and  certified  to  the 
supreme  court.  Held,  that  the  difference  of 
opinion  in  the  court  below  which  may  be  certi- 
fied is  not  a  difference  of  opinion  on  the  general 
case,  but  only  a  difference,  on  a  special  point  of 
law,  which  can  be  distinctly  stated,  and  that 
m  a  suit  to  enjoin  the  infringement  of  plaintiff's 
patent,  and  for  an  order  to  show  cause  why  de- 
fendant should  not  be  punished  for  contempt 
in  disobeying  a  former  injunction,-  a  certificate 
of  division  of  opinion  as  to  whether  defendant 
has  infringed  will  be  dismissed.—California  Ar- 
SS?^  §^^^^  Pav.  Co.  V.  Molitor,  113  U.  S. 
609,  5  S.  Ct  618,  28  L.  Ed.  1106. 

Where  a  whole  cause,  and  not  particular 
points  m  a  cause,  is  certified  on  division  of 
opinion  in  the  circuit  court  to  the  supreme 
court  the  case  will  be  remanded.— City  of  Wa- 
ifS^^JSv  ^^  ^*^  Slyke,  116  U.  S.  699,  6  S.  Ct 
622,  29  L.  Ed.  772;  Williamsport  Nat  Bank 
J^\,^?5PP'  ,1^^  ^-  ?•  357,  7  S.  Ct.  274,  30  L. 
Si  ^^i.  Hosford  v.  Germania  Fire  Ins.  Co., 
127  U.  S.  399,  8  S.  Ct.  1199,  32  L.  Ed.  196. 

Under  the  acts  of  congress  authorizing  ques- 
tions arising  on  a  trial  or  hearing  before  two 
judges,  in  the  circuit  court,  and  upon  which 
they  are  divided  in  opinion,  to  be  certified  to  the 
supreme  court  of  the  United  States  for  decision, 
it  has  always  been  held  that  each  question  certi- 
fied must  be  one  of  law,  and  not  of  fact,  nor  of 
mixed  law  and  fact.— Williamsport  Nat.  Bank  v.  ' 
Knapp,  119  U.  S.  357,  7  S.  Ct  274,  30  L.  Ed. 
446. 

If  a  question  contained  in  a  certificate 
of  difference  of  opinion  from  a  circuit  court  of 
the  United  States  to  the  supreme  court  be  too 
indefinite,  even  in  connection  with  facts  appear- 
ing in  the  record,  to  admit  of  an  answer,  it  will 
be  passed  over  as  immaterial  to  the  decision.— 
Town  of  Enfield  v.  Jordan,  119  U.  S.  680,  7  S. 
Ct.  358,  30  L.  Ed.  523. 

In  cases  taken  to  the  supreme  court  of  the 
United  States  upon  certificate  of  division  of 
opinion,  if  the  amount  of  the  judgment  below 
is  sufficient  to  give  the  court  jurisdiction  in- 
dependently of  such  certificate,  questions  aris- 
ing in  the  record  may  be  reviewed  without  re- 
gard to  whether  they  are  duly  stated  in  the  cer- 
tificate.—Allen  V.  St.  Louis  Nat.  Bank,  120  U. 
S.  20,  7  S.  Ct  460.  30  L.  Ed.  573. 

The  act  of  congress  which  authorizes  any 
question  upon  which  the  judges  of  the  United 
States  circuit  court  are  divided  to  be  certified 
to  the  supreme  court  does  not  authorize  the  cer- 
tificate of  a  division  of  opinion  upon  a  question 
so  vague  and  general,  as  whether  "either  of  the 
counts  of  the  indictment  charges  the  defendant 
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"with  an  offense  under  the  laws  of  the  United 
States."--United  States  v.  Northway,  120  U.  S. 
327,  7  S.  Ct.  580.  30  L.  Ed.  664. 

In  a  case  involving  the  right  of  the  holder 
to  recover  upon  checks  drawn  upon  a  bank 
which  was  a  depository  of  the  United  States 
district  court  by  the  clerk  of  court,  the  two 
judges  of  the  circuit  court  certified,  upon  the 
facts,  that  they  were  "opposed  in  opinion  as  to 
the  legal  right  of  the  plaintiff  to  recover  on  the 
checks  in  controversy."  Held^  that  the  ollice 
of  a  certificate  of  opinion  between  two  judges 
in  the  circuit  court  being  to  submit. to  the  su- 
preme court  one  or  more  points  of  law,  and  not 
the  whole  case,  the  question  certified  could  not 
be  answered,  and  the  writ  of  error  must  be  dis- 
missed.— State  Nat.  Bank  v.  St.  Louis  Rail- 
Fastening  Co.,  122  U.  S.  21,  7  S.  Ct  1054,  30 
L.  Ed.  1121. 

Under  Rev.  St  §§  650,  652,  693,  providing 
that  when,  in  a  civil  suit  in  the  circuit  court, 
a  disagreement  occurs,  the  opinion  of  the  presid- 
ing judge  shall  prevail,  and  the  point  shall  be 
stated  and  certified  for  revision  in  the  supreme 
court,  the  questions  so  stated  must  be  distinct 
and  independent  questions  of  law;  and  a  state* 
ment  of  facts  found  which  is  merely  a  narrative 
of  certain  transactions  of  a  debtor,  alleged  to 
be  fraudulent  as  to  creditors,  no  ultimate  facts 
being  stated,  with  questions  as  to  whether  cer- 
tain conduct  rendered  a  transfer  void  as  to 
creditors,  and  whether  under  the  circumstances 
such  transfer  was  fraudulent,  submits  mixed 
matters  of  law  and  fact,  and  does  not  comply 
with  the  statute.— Jewell  v.  Knight  123  U.  S. 
426,  8  S.  Ct  193,  31  L.  Ed.  190. 

A  case-made,  submitting  the  questions  as  to 
whether  an  understanding  between  a  merchant 
and  a  bank  that,  in  consideration  of  advances 
from  the  bank,  the  merchant  would,  if  he  ber 
came  insolvent,  secure  them,  was  fraudulent  as 
to  creditors,  no  finding  as  to  actual  fraud  being 
made;  and  as  to  whether  a  stipulation  in  the 
bill  of  sale  that  the  bank  would  employ  the 
merchant  at  a  certain  salary,  as  long  as  it 
should  continue  the  business,  the  evidence  show- 
ing that  the  business  was  wound  up  as  soon  as 
possible,  and  the  salary  not  appearing  exorbit- 
ant—submits mixed  questions  of  law  and  fact, 
and  will  not  be  considered.— Smith  v.  Craft  123 
U.  S.  436,  8  S.  Ct.  196,  31  L.  Ed.  267. 

Under  Rev.  St.  §  693,  which  gives  the  su- 
preme court  appellate  jurisdiction  over  all  cases 
in  the  circuit  court  in  which  the  judges  below 
"certify  that  their  opinions  were  opposed  upon 
any  question  which  occurred  on  the  trial,"  the 
question  whether  the  coart  should  have  instruct- 
ed the  jury  to  find  for  the  defendant  is  not 
a  proper  one  to  be  certified,  because  it  is  not  a 
question  of  law  only,  and  also  because  it  em- 
braces the  whole  case.— Fire  Ins.  Ass*n  v.  Wick- 
ham,  128  U.  S.  426,  9  S.  a.  113,  32  L.  Ed. 
603. 

The  question  whether  parol  evidence  is  ad- 
missible to  explain  a  number  of  written  instru- 
ments—all in  the  nature  of  receipts,  and  all  in- 
troduced to  prove  that  the  claim  sued  on  had 
been  satisfied— may  properly  be  certified,  since 
it  presents  a  single  point  and  is  purely  a  ques- 
tion of  law. — Id. 

A  certificate  of  difference  of  opinion  present- 
ed questions  of  law  as  follows:  Whether  the 
answer  showed  that  the  law  under  which  the 
bonds  sued  on  were  issued  is  in  conflict  with 
the  constitution  of  the  state,  and  therefore  void ; 
whether,  if  the  law  is  in  conflict  with  the  state 
constitution,  there  had  been  such  decision  of 
the  state  courts,  before  its  passage  or  the  sale 
of  the  bonds,  tnat  such  or  similar  legislation 
was  valid,  as  entitles  plaintiff  to  recover  under 
the  decisions  of  the  federal  courts,  though  the 
state  court  of  last  reso.*t  declared  the  law  void 
after  the  bonds  were  sold;  whether  the  former 
proceedings  in  the  state  courts,  or  any  of  them, 


alleged  in  the  answer,  are  such  adjudications 
of  the  questions  involved  as  to  bar  plaintiff's 
right  to  recover.  Held  bad,  as  attempting  to 
refer  the  whole  case  to  the  supreme  court  by 
the  device  of  splitting  it  into  several  questions; 
and,  further,  because  neither  of  the  questions 
presents  a  clear  and  distinct  point  of  law,  but 
requires  the  court  to  find  out  the  point  by  re- 
ferring to  the  answer  and  the  statute  relied  on 
by  plaintiff,  and  examining  the  whole  constitu- 
tion of  the  state,  or  else  reports  or  records  of 
its  courts  referred  to  in  the  answer. — Dublin 
Tp.  V.  Milford  Five-Cent  Sav.  Inst,  128  U.  S. 
510,  9  S.  Ct.  148,  32  L.  Ed.  583. 

Defendants  were  indicted  in  three  counts 
for  conspiracy  to  defraud  the  United  States. 
To  each  count  a  demurrer  setting  up  thirty 
grounds  for  its  support  was  filed.  After  argu- 
ment the  judges  certified  seven  questions  as  to 
each  count  on  which  they  differed  in  opinion 
which  could  not  be  decided  without  determin- 
ing whether  under  the  facts  defendants  were  lia- 
ble to  indictment.  Held  not  to  present  such  a 
difficult  question  of  law  as  to  admit  its  certifica- 
tion to  the  supreme  court. — United  States  v. 
Perrin,  131  U.  S.  55,  9  S.  a.  681,  33  U  Ed. 
88. 

On  a  certificate  of  division  of  opinion  of  the 
judges  of  the  circuit  court  on  demurrer  to  an  in- 
dictment questions  '^whether  the  demurrer  to  the 
first  three  cou:its  of  the  indictment  ought  to  be 
sustained,"  and  whether  the  matters  therein  al- 
leged "constitute  an  offense,"  under  a  certain 
section  of  the  Revised  Statutes  or  under  any 
law  of  the  United  States,  are  too  general  to  be 
considered.— United  States  v.  Brewer,  139  U. 
S.  278,  11  S.  Ct  538,  35  L.  Ed.  190. 

Differences  of  opinion  on  a^  motion  for  a 
new  trial  may  be  certified  up  if  the  question 
presented,  instead  of  resting  merely  in  the 
court's  discretion,  goes  to  the  merits;  as,  for 
example,  in  a  criminal  case^  the  question  wheth- 
er the  court  has  jurisdiction  of  the  offense. — 
United  States  v.  Thomas,  151  U.  S.  577,  14  S. 
Ct  426,  38  L.  Ed.  273. 

The  supreme  court  cannot  consider  any  ev- 
idence or  agreed  statement  of  facts  or  other 
matters  sent  up  with  the  certificate,  which  are 
not  included  in  the  pleadings  or  public  statutes 
or  treaties  bearing  on  the  question  certified. — Id. 

Act  March  3,  1891,  §  5,  authorizes  appeals 
or  writs  of  error  directly  to  the  supreme  court 
in  certain  cases,  including  those  of  conviction 
of  a  capital  or  otherwise  infamous  crime.  Sec- 
tion 6  makes  the  judgments  or  decrees  of  the 
circuit  courts  of  appeals  final  "in  all  cases  aris- 
ing under  the  criminal  laws,"  and  in  certain 
other  cases,  unless  questions  are  certified  to  the 
supreme  court,  or  the  whole  case  ordered  up  by  a 
writ  of  certiorari.  Section  14  repeals  all  acts 
relating  to  appeals  or  writs  of  error  inconsistent 
with  the  provisions  for  review  by  appeals  or 
writs  of  error,  in  sections  5  and  6.  Held^  that 
Rev.  St.  §§  651 J  697,  authorizing  a  certificate 
of  division  of  opinion  on  the  pari  of  the  circuit 
court  in  criminal  cases  in  order  to  obtain  the 
opinion  of  the  supreme  court,  were  impliedly 
repealed.— United  States  v.  Rider,  163  U.  S. 
132,  16  S.  Ct  983,  41  D.  Ed.  101. 

Rev.  St.  H  651,  697,  in  relation  to  certifi- 
cates of  division  of  opinion  in  criminal  cases  by 
the  judges  of  the  circuit  court  having  been  re- 
pealed by  Act  March  3,  1891,  the  United  States 
cannot  obtain  such  certificate. — United  States 
V.  Hewecker,  17  S.  Ct.  18,  164  U.  S.  46,  41  L. 
Ed.  345. 

The  provisions  of  Act  Feb.  11,  1903.  c.  544, 
32  Stat.  823  (U.  S.  Comp.  St  Supp.  1907,  p. 
951),  permitting  the  judges  sitting  in  a  suit 
arising  under  the  acts  involving  monopolies  and 
interstate  commerce,  in  case  of  division  in  opin- 
ion, to  certify  the  caae  to  the  Supreme  Court 
of  the  United  States  for  review,  does  not  au- 
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thorize  the  sending  up  of  the  whole  case,  and 
therefore  that  court  will  not  consider  a  case 
where  no  final  judgment,  order,  or  decree  de- 
terminative of  the  merits  is  rendered,  but  the 
lower  court  orders  that  this  case  be  certified  for 
review  to  the  Supreme  Court,  and  that  "a 
transcript  of  the  record  and  proceedings  of  the 
cause  aforesaid,  together  with  all  things  there- 
unto relating,  be  transmitted  to"  that  court, 
"and  the  same  is  transmitted  accordingly."— 
Baltimore  &  O.  R.  Co.  v.  Interstate  Commerce 
Commission.  30  S.  Ct.  86,  215  U.  S.  216,  54  L. 
Ed.  164;  Southern  Pac.  Co.  v.  Same,  30  S.  Ct 
89,  215  U.  S.  226,  54  L.  Ed.  169. 

^^387.   Review  of  decisions  of  territori- 
al courts. 

See  13  Cent,  Dig.  Courts,  §3  1032-1037;   2  Cent.  Dig. 
App.  6  B.  9  308;    S  Cent.  Dig.  App.  &  B.  S  8397. 

^»387  (1).  In  generah 

Review  in  habeas  corpus  cases,  see  Habeas  Cor- 
pus, ^=:»113. 

Act  Cong.  March  3,  1885,  §  2  (22  Stat.  443), 
which  allows  an  appeal  or  writ  of  error  from 
the  supreme  court  of  a  territory,  regardless  of 
the  sum  or  value  in  dispute,  "in  any  case 
*  •  *  in  which  is  drawn  in  question  •  •  • 
an  authority  exercised  under  the  United  States," 
does  not  give  the  supreme  court  of  the  United 
States  jurisdiction  of  a  writ  of  error  to  a  ter- 
ritorial court  in  a  criminal  case,  where  neither 
the  validity  of  the  existence  of  the  court  nor  its 
jurisdiction  over  the  crime  or  over  the  person  of 
defendant  is  drawn  in  question.— Snow  v.  United 
States,  118  U.  S.  346,  6  S.  Ct.  1059,  30  L. 
Ed.  207 ;  Cannon  v.  Same,  118  U.  S.  355,  6  S. 
Ct.  1064,  29  L.  Ed.  561. 

Rev.  St  f  702,  which  provides  that  the 
final  judgments  and  decrees  of  the  supreme 
court  of  any  territory,  except  Washington,  in 
cases  where  the  amount  in  dispute  exceeds  $1,- 
000,  may  be  reviewed  in  the  supreme  court,  on 
writ  of  error  or  appeal^  in  the  same  manner  as 
the  final  judgments  and  decrees  of  the  circuit 
courts,  and  that  any  final  judgment  or  decree 
of  the  supreme  court  of  said  territory,  in  a 
cause  involving  the  constitution,  statutes,  or 
treaties  of  the  United  States,  may  be  reviewed 
in  like  manner,  does  not  give  the  supreme  court 
authority  to  review  the  decision  of  the  supreme 
court  of  the  territory  of  Montana  in  a  criminal 
case. — Famsworth  v.  Montana,  129  U.  S.  104,  9 
S.  Ct.  253,  32  Lr.  Ed.  616. 

Nor  is  such  authority  conferred  by  section 
1909,  which  provides  that  writs  of  error  and 
appeals  from  the  final  decisions  of  the  supreme 
court  of  the  territory  of  Montana  shall  be  al- 
lowed to  the  supreme  court  of  the  United  States 
in  the  same  manner  as  from  the  circuit  courts 
of  the  United  States,  where  the  amount  in  con- 
troversy exceeds  $1,000,  except  that  writs  of 
error  or  appeals  shall  be  allowed  upon  writs  of 
habeas  corpus  involving  the  question  of  personal 
freedom. — Id. 

Act  Cong.  March  3,  1885,  §  2,  which  pro- 
vides "that  the  preceding  section  shall  not  ap- 
ply" to  cases  in  which  is  drawn  in  question  the 
validity  of  a  treatj  or  statute  of,  or  an  au- 
thority exercised  under,  the  United  States,  but 
in  all  such  case^  an  appeal  or  writ  of  error  may 
be  brought  without  regard  to  the  amount  in  dis- 
pute, does  not  apply  to  criminal  cases,  but  is 
only  an  exception  carved  out  of  the  first  sec- 
tion.— Id. 

The  appellate  jurisdiction  of  the  supreme 
court  over  the  judgments  and  decrees  of  the 
supreme  courts  of  the  territories  was  not  af- 
fected by  the  judiciary  act  of  March  3,  1891, 
except  in  the  classes  of  cases  in  which  the 
judgments  of  the  circuit  courts  of  appeal  are 
made  "final"  by  section  6,  the  appellate  juris- 
diction in  such  cases  being  transferred  to  those 


courts  by  section  15;  and  hence  an  appeal  will 
still  He  to  the  supreme  court  in  a  suit  brought 
by  a  private  individual  against  a  sheriff  and 
others  to  enjoin  a  threatened  sale  of  certain 
property  claimed  by  plaintiff  under  an  execution 
issued  on  a  judgment  against  a  third  party, 
when  the  matter  in  dispute  exceeds  $6,000.— 
Shute  V.  I^eyser,  149  U.  S.  649,  13  S.  Ct.  960, 
o7  li.  Ed.  884. 

The  supreme  court  has  jurisdiction  of  a 
cause  brought  directly  from  the  United  States 
court  for  the  Indian  Territory  by  a  writ  of  er- 
ror sealed  June  5,  1891,  since  the  joint  resolu- 
tion of  March  3,  1891,  preserved  jurisdiction  in 
cases  where  the  writ  of  error  or  appeal  was 
sucKi  out  or  taken  before  July  1,  1891.— Gulf,  C. 
&  S.  F  Ry.  Co.  V.  Shane,  157  U.  S.  348.  15 
S.  Ct.  641,  39  L.  Bd.  727. 

-icH^J^/S/v^S^*^'^  appropriation  act  of  July  1, 
1898  (30  Stat.  c.  545),  provides  that  "appeals 
shaU  be  allowed  from  the  United  States  courte 
m  the  Indian  Territory  direct  to  the  supreme 
court  of  the  United  States  to  either  party,  in 
all  citizenship  cases,  and  in  all  cases  between 
either  of  the  five  civilized  tribes  and  the  Unit- 
ed btates  involving  the  constitutionality  or  va- 
lidity of  any  legislation  affecting  citizenship,  or 
the  aUotment  of  lands  in  the  Indian  Territory, 
under  the  rules  and  regulations  governing  ap- 
peals to  said  court  in  other  cases."  Held,  that 
the  limiting  clause,  "involving  the  constitution- 
ality or  validity  of  any  legislation,"  etc.,  should 
be  read  as  though  preceded  by  a  comma,  and  as 
applying  to  both  classes  of  cases  previously  enu- 
merated, and  that  in  cases  to  which  the  act  ap- 
plies the  jurisdiction  of  the  supreme  court  is 
limited  to  a  determination  of  the  constitution- 
ality or  validity  of  the  legislation  involved,  the 
decision  of  the  territorial  courts  remaining,  as 
before  the  passage  of  the  act,  final  as  to  all  oth- 
er questions  in  issue.— Stephens  v.  Cherokee  Na- 
tion 19  S.  Ct.  722,  174  U.  S.  445,  43  L.  Ed. 
1041. 

A  decree  for  alimony  and  counsel  fees,  al- 
though in  one  sense  an  incident  to  a  suit  for 
divorce,  if  it  is  a  distinct  and  severable  final 
judgment  for  a  sum  of  money  of  a  suiflcient 
jurisdictional  amount,  may  be  appealed  from 
the  Supreme  Court  of  a  territory  to  the  Su- 
preme Court  of  the  United  States.— Simms  v. 
Simms,  20  S.  Ct.  58,  175  U.  S.  162,  44  L.  Ed. 
115,  modifying  judgment  81  P.  1128,  5  Ariz. 
212. 

In  the  absence  of  any  findings  by  the  su- 
preme court  of  a  territory,  and  of  anything  in 
the  nature  of  a  bill  of  exceptions,  there  is 
nothing  on  which  to  base  a  reversal  of  the 
judgment  in  the  case  on  appeal  to  the  supreme 
court  of  the  United  States,  and  the  judgment 
must  therefore  be  affirmed. — Armijo  ▼.  Armijo, 
21  S.  Ct  707,  181  U.  S.  558.  45  L.  Ed.  1000. 

The  jurisdiction  of  the  supreme  court  of 
the  United  States  to  review  judgments  of  the 
courts  of  the  territory  of  Hawaii  is,  under 
Act  April  30,  1900,  i  86  (31  Stat.  141,  c.  339), 
to  be  measured  by  the  power  conferred  upon 
the  former  court  to  review  judgments  of  state 
courts. — Equitable  Life  Assur.  Soc.  v.  Brown, 
23  S.  Ct.  123,  187  U.  S.  308,  47  L.  Ed.  190. 

The  action  of  a  territorial  Supreme  Court 
on  both  the  first  and  second  writs  of  error 
in  a  case  may  be  revised  by  the  Supreme  Court 
of  the  United  States  on  writ  of  error,  although 
the  lower  court  considered  itself  bound  by  its 
decision  on  the  first  writ  of  error  as  the  law 
of  the  case,  where  its  judgment  upon  such  writ 
lacked  the  requisite  finality  to  warrant  a  re- 
view in  the  higher  court.  Judgment,  66  P.  550, 
reversed. — United  States  v.  Denver  &  R.  G.  R. 
Co.,  24  S.  Ct.  33.  191  U.  S.  84,  48  L.  Ed.  106. 

A  direct  review  in  the  Supreme  Court  of 
the  United  States  of  a  judgment  of  the  district 
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coart  for  the  district  of  Porto  Rico  in  an  ac- 
tion on  a  policy  of  insurance  issued  by  a  for- 
eign corporation  in  which  the  matter  in  dis- 
pute exceeds  the  sum  of  $5,000  may  be  had  on 
writ  of  error  to  the  latter  court,  under  Act 
April  12, 1900,  c.  191  (31  Stat.  85)  §  35,  provid- 
ing for  the  allowance  of  such  writs  of  error  in 
the  same  manner,  under  the  same  regulations, 
and  in  the  same  cases  as  from  the  Supreme 
Courts  of  the  territories,  since  the  judgment,  if 
rendered  by  .a  territorial  Supreme  Court,  would 
not  have  been  reviewable  in  the  Circuit  Court 
of  Appeals  under  Act  March  3,  1891,  c.  517, 
26  Stat  826  [U.  S.  Comp.  St.  1901,  p.  547]  § 
15,  on  the  theory  that  the  case  was  one  of  the 
class  in  which  the  judgments  of  the  latter  court 
are  made  final  by  section  6  of  that  act,  nor 
is  the  question  affected  by  the  provision  in  the 
acts  relating  to  the  re-examination  in  certain 
designated  Circuit  Courts  of  Appeals  of  judg- 
ments of  the  highest  courts  of  the  Indian  Ter- 
ritory, Hawaii,  and  Alaska. — Royal  Ins.  Co.  v. 
Martin,  24  S.  Ct.  247,  192  U.  S.  149,  48  L.  Ed. 
385. 

The  federal  Supreme  Court  has  jurisdic- 
tion of  an  appeal  from  the  District  Court  of 
the  United  States  for  the  District  of  Porto 
Rico,  under  Act  April  12,  1900,  c.  191,  §  35  (31 
Stat.  85).  where  the -final  judgment  in  a  like 
case  in  the  Supreme  Court  of  one  of  the  ter- 
ritories of  the  United  States  could  be  so  re- 
viewed.—Ribaa  y  Hijo  V.  United  States,  24  S. 
Ct  727,  194  U.  S.  315,  48  L.  Ed.  994. 

The  general  rule  that  the  federal  courts 
have  no  jurisdiction  of  the  subjects  of  divorce 
or  alimony  does  not  preclude  an  appeal  to  the 
Supreme  Court  of  the  United  States  under  Act 
July  1,  1902,  c.  1369,  §  10,  32  Stat  691-695 
[U.  S.  Comp.  St.  Supp.  1905.  p.  154],  allowing 
appeals  to  that  court  from  the  Supreme  Court 
or  the  Philippine  Islands  in  all  actions,  cases, 
causes,  and  proceedings  in  which  the  value  in 
controversy  exceeds  $25,000,  to  review  a  decree 
of  that  court  reversing  a  decree  of  the  court 
of  first  instance,  granting  a  divorce  to  the  wife, 
and  awarding  her  a  sum  in  excess  of  that 
amount  as  alimony  pendente  lite,  and  as  her 
share  of  the  conjugal  property.— De  La  Rama 
V.  De  La  Rama,  26  S.  Ct  485.  201  U.  S.  303, 
50  L.  Ed.  765. 

The  contention  that,  because  the  district 
Court  of  the  United  States  for  the  district  of 
Porto  Rico  is  required,  by  Act  April  12,  1900, 
c.  191,  §  34,  31  Stat.  77^  to  proceed  in  the  same 
manner  as  a  federal  circuit  court,  a  term  of 
that  court  held  at  Mayagtiez,  under  the  authori- 
ty of  the  further  provision  of  that  section  that 
regular  terms  of  such  court  shall  be  held  at 
stated  times  in  San  Juan  and  Ponce,  and  special 
terms  at  Mayaguez  at  such  other  times  as  the 
judge  may  deem  expedient,  is  a  "special,"  as 
contradistinguished  from  a  "regular,"  term, 
within  the  meaning  of  Rev.  St.  U.  S.  §  670  [U. 
S.  Comp.  St  1901,  p.  545],  forbidding  jury 
trials  at  special  terms  of  the  Circuit  Courts, 
except  in  certain  specified  districts,  is  too  clear- 
ly lacking  in  merit  to  sustain  a  writ  of  error 
from  the  federal  Supreme  Court,  in  view  of  the 
substantially  uniform  requirement  of  Rev.  St. 
U.  S.  $$  664-669  [U.  S.  Comp.  St  1901,  pp. 
543-545],  that  special  terms  of  the  (Circuit 
Courts  are  to  be  held  where  the  regular  ses- 
sions are  held. — American  R.  Co.  of  Porto  Rico 
V.  Castro,  27  S.  Ct  466,  204  U.  S.  453,  51  L. 
Ed.  564;  Same  v.  De  Castro,  27  S.  Ct  468, 
210  U.  S.  440,  51  L.  Ed.  1187. 

A  writ  of  error  from  the  federal  Supreme 
Court  to  the  Supreme  Court  of  the  territory  of 
Hawaii,  which  would  not  lie  when  final  judg- 
ment was  entered,  cannot  be  sustained  as  an  ex- 
ercise of  the  appellate  jurisdiction  conferred  by 
Act  March  3,  ld05,  c.  1465,  {  3,  33  Stot  1035, 
amending  Act  April  30,  1900,  c.  339,  f  86,  31 
Stat.  141,  158,  because  a  petition  for  rehearing, 
which  the  territorial  Supreme  Court  entertain- 
ed and  acted  upon,  was  not  denied  by  that  court 


until  after  the  later  statute  went  into  eifect.^ 
Harrison  v.  Magoon,  27  S.  C.  577,  205  U.  S. 
501,  51  L.  Ed.  m), 

A  conviction  of  falsification  of  documents 
under  Pen.  Code  P.  I.  art  300,  els.  4,  7,  is 
not  reviewable  in  the  federal  Supreme  Court 
as  involving  the  denial  of  the  protection  af- 
forded by  the  Philippine  Bill  of  Rights,  where 
the  most  that  can  be  gathered  from  the  record 
is  that  the  accused  contended  that  the  com- 
plaint was  bad  by  the  rules  of  criminal  pleading. 
— Paraiso  v.  United  States,  28  S.  Ct  127,  207 
U.  S.  368,  52  L.  Ed.  249. 

A  writ  of  error  directed,  on  its  face,  to 
the  supposed  judgment  of  the  Supreme  Court 
of  the  territory  of  Hawaii,  disposing  of  ex- 
ceptions on  nonfederal  grounds,  prior  to  Act 
March  3,  1905,  c.  1465,  33  Stat  1035,  enlarg- 
ing the  appellate  jurisdiction  of  the  federal 
Supreme  Court  over  the  territorial  court,  can- 
not be  sustained  on  the  theory  that  a  final  judg^ 
ment  in  the  case  was  not  rendered  until  after 
the  passage  of  that  act  when  judgment  on  the 
verdict  was  entered  in  the  trial  court  in  con- 
nection with  a  nunc  pro  tunc  entry,  since  such 
judgment  must  necessarily  have  been  entered 
after  the  judgment  which  the  writ  seeks  to  re- 
view.—Notley  V.  Brown,  28  S.  Ct.  385,  208  U. 
S.  429,  52  L.  Ed.  559. 

Jurisdiction  of  a  writ  of  error  directed, 
on  its  face,  to  a  supposed  judgment  of  the  Su- 
preme Court  of  the  territory  of  Hawaii,  dis- 
posing of  exceptions  on  nonfederal  grounds 
prior  to  Act  March  3,  1905,  c.  1465,  33  Stat 
1035,  enlarging  the  appellate  jurisdiction  of 
the  federal  Supreme  Court  over  the  territorial 
court,  cannot  be  taken  bv  treating  the  writ  as 
addressed  to  a  later  judgment  of  that  court, 
quashing  a  writ  of  error  to  the  trial  court 
which  judgment  was  not  formally  entered  un- 
til long  after  the  writ  of  error  from  the  federal 
Supreme  Court  was  sued  out,  where  to  re- 
gard the  entry  as  relating  back  to  the  time 
when  the  opinion  of  the  court  was  announced 
would,  if  the  same  rule  be  applied  to  the  nunc 
pro  tunc  entry  of  the  judgment  of  the  trial 
court,  require  an  affirmance  of  the  judgment 
of  the  territorial  Supreme  Court  on  the  ground 
that  the  writ  of  error  to  the  trial  court  was 
not  sued  out  in  time. — Id. 

Only  matters  of  law  can  be  considered  by 
the  federal  Supreme  Court  on  the  appeal  au- 
thorized by  Act  April  12,  1900,  c.  191,  j  35.  31 
Stat  85,  to  be  taken  from  the  District  Court  of 
the  United  States  for  the  District  of  Porto 
Rico  in  the  same  manner  and  under  the  same 
regulations  as  from  the  Supreme  Courts  of  the 
territories.— Garzot  v.  Rios  De  Rubio,  28  S. 
Ct  548,  209  U.  S.  283,  52  L*  Ed.  794. 

The  federal  Supreme  Court  will  adopt  the 
view  of  officers  concerned  with  administration 
of  law  respecting  a  public  improvement  con- 
curred in  by  the  court  in  whicn  condemnation 
proceedings  were  conducted,  and  apparently,  al- 
so, by  the  territorial  Supreme  Court,  as  to 
which  of  two  sections  of  Arizona  Revised  Stat- 
utes governs  appointment  of  commissionera, 
where  the  statute  will  bear  that  construction, 
though  plausible  objections  may  be  urged 
against  it.  Decree  (Ariz.  1907)  89  P.  501,  af- 
firmed.— ^EiUglish  v.  Territory  of  Arizona  ex  reL 
Griffith,  29  S.  Ct  658,  214  U.  S.  359,  63  L.  ' 
Ed.  1030. 

No  right  to  have  an  order  of  the  District 
Court  of  the  United  States  for  Porto  Rico  sit- 
ting as  a  court  of  bankruptcy  disallowing  cer- 
tain claims  against  a  bankrupt's  estate  re* 
viewed  in  the  federal  Supreme  Court  ia  giTen 
by  the  provisions  of  Act  April  12,  1900.  c  191, 
§  35,  31  Stat  85,  for  appeals  to  the  federal 
Supreme  Court  from  final  judgments  of  tbe 
District  Court  of  Porto  Rico  in  the  same  man- 
ner and  under  the  same  regulations  and  in  tbe 
same  cases  as  from  the  supreme  courts  of  ter- 
ritorie6."--Tefft  Weller  &  Co.  y.  MunsoriL  82 
S.  Ct  67,  222  U.  S.  114,  56  U  Ed.  11& 
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The  general  right  under  the  prior  law  to  a 
direct  review  in  the  federal  Supreme  Court  of 
judgments  of  the  district  court  of  Alaska  in  cap- 
ital cases  was  taken  away  by  Judicial  Coae 
(Aot  March  3.  1911,  c.  231)  §  134,  36  Stat. 
1134  (U.  S.  Comp.  St  Supp.  1911,  p.  195), 
making  judgments  of  Circuit  Court  of  Appeals 
of  the  Ninth  Circuit  final  in  criminal  cases 
other  than  those  in  which  a  writ  of  error  or 
appeal  will  lie  direct  to  the  Supreme  Court  of 
the  United  States  under  section  247.~Itow  ▼. 
United  States,  84  S.  Ct.  699,  233  U.  S.  581,  58 
L.  Ed.  1102. 

^^387  (2).  Caset  involviriff  a  federal  queaiion. 

A  judgment  of  a  territorial  supreme  court, 
involving  merely  the  construction  of  an  act  of 
congress,  and  the  scope  of  the  authority  con- 
ferred on  the  territorial  legislature,  does  not 
draw  in  question  the  validity  of  a  statute,  or 
an  authority  exercised  under  the  United  States, 
so  as  to  give  the  supreme  court  jurisdiction  to 
review  such  judgment  under  23  Stat.  443,  c. 
355.— linford  v.  Ellison,  155  U.  S.  503,  15  S. 
Ct.  179,  39  L.  Ed.  239. 

The  claim  that  a  territory  is  without  au- 
thority, under  its  organic  act,  to  extend  its 
taxing  power  to  a  railroad  through  an  Indian 
reservation  created  by  congress,  presents  a  Ques- 
tion within  the  appellate  jurisdiction  of  the 
supreme  court  under  23  Stat.  443,  giving  an 
appeal  to  it  from  the  supreme  court  of  a  ter- 
ritory, where  there  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  author- 
ity exercised  under,  the  United  States.— Mari- 
copa &  P.  R.  Co.  V.  Territory  of  Arizona,  156 
U.  S.  347,  15  S.  Ct.  391,  39  L.  Ed.  447. 

Issues  involving  the  regularity  of  the  tax. 
the  sum  of  the  penalties  due,  and  the  extent  of 
the  lien  given  by  the  territorial  law,  do  not 
present  any  question  of  the  exercise  of  authority 
under  laws  ot  the  United  States.— Id. 

Where  a  territorial  court  refused  to  exer- 
cise any  jurisdiction  under  an  act  of  the  terri- 
torial legislature  on  the  ground  that  the  act 
was  invalid,  which  decision  was  affirmed  by  the 
territorial  supreme  court,  26  Stat.  85,  {  9,  a 
writ  of 'error  lies  from  that  court  to  the  United 
States  supreme  court.— Guthrie  Nat.  Bank  v. 
City  of  Guthrie,  19  S.  Ct  513,  173  U.  S.  528, 
43  L.  Ed.  796. 

Appeal  to  the  supreme  court  of  the  United 
States  from  the  United  States  court  for  the 
Central  district  of  the  Indian  Territory,  in  a 
case  in  which  the  constitutionality  of  an  act 
of  congress  is  brought  in  question,  but  which 
is  not  affected  by  the  Indian  appropriation  act 
•f  July  1,  1898,  is  not  authorized  by  Act  Cong. 
March  3,  1891.  §  13,  providing  for  appeals 
from  the  United  States  court  in  that  territory 
to  the  supreme  court  of  the  United  States,  or 
to  a  circuit  court  of  appeals  in  the  Eighth  cir- 
cuit, in  the  same  manner  and  under  the  same 
regulations  as  from  the  circuit  or  district  courts 
of  the  United  States,  but  the  appeal  should 
t»e  prosecuted  to  the  court  of  appeals  in  the 
Indian  Territory.- Ansley  v.  Ainsworth,  21  S. 
Ct.  364,  180  U.  S.  253,  45  L.  Ed.  517. 

A  case  in  which  "an  act  of  Congress  is 
brought  in  question  and  the  right  claim^  there- 
nnder  is  denied,"  within  the  meaning  of  Act 
April  12,  1900,  c.  191,  |  35  (31  Stat  85),  pro- 
viding for  a  review  in  the  federal  Supreme 
Court  of  final  decisions  of  the  District  Court 
of  the  United  States  for  the  District  of  Porto 
Rico,  is  presented  by  an  unsuccessful  conten- 
tion b^  an  accused,  that,  pursuant  to  that  act, 
the  trial  court  in  the  matter  of  the  qualifica- 
tions of  grand  jurors,  should  have  been  con- 
trolled by  the  provisions  of  the  local  law  relat- 
ing to  jurors,  in  connection  with  the  statutes 
of  the  United  States  r^ating  to  the  organiza- 


tion of  criminal  causea— Crowley  v.  United 
States,  24  S.  Ct.  781.  194  U.  S.  461,  48  L.  Ed. 
1075. 

The  review  in  the  federal  Supreme  Court 
SJ  ^^^  judgments  of  the  District  Court  of  the 
United  States  for  the  District  of  Porto  Rico 
Mnot  necessarily  confined,  by  Act  April  12, 
1900,  c.  191.  §  35  (31  Stat  77,  85)  to  the  class 
of  cases  therein  described  as  those  where  the 
Constitution  of  the  United  States,  or  a  treaty 
thereof,  or  an  act  of  Congress,  Is  brought  in 
question,  and  the  right  claimed  thereunder  is 
denied,  in  view  of  the  prior  clause  of  that  sec- 
tion, authorizing  such  review  if  the  case  be 
one  which,  if  determined  in  a  territorial  Su- 
preme Court,  may  be  carried  up  to  the  federal 
Supreme  Court— Amado  v.  United  States.  25 
S.  Ct  13,  195  U.  S.  172,  49  U  Ed.  145. 

The  claim  in  a  written  motion  in  arrest  of 
judgment  or  sentence  that  the  indictment  did 
not  set  forth  "an  offense  under  the  statutes  of 
the  United  States"  is  too  indefinite  to  give  the 
federal  Supreme  Court  jurisdiction  of  a  writ 
of  error  to  the  District  Court  of  the  United 
States  for  the  District  of  Porto  Rico,  under 
Act  April  12,  1900,  c.  191.  i  35  (31  Stat  77, 
op)t  af  of  a  case  where  the  Constitution  of  the 
United  States,  or  a  treaty  thereof,  or  an  act  of 
Congress,  was  brought  in  question,  and  the 
nght  claimed  thereunder  denied.— Id. 

The  overruling  of  a  motion  in  arrest  of 
judgment  in  which  the  accused  asserted  that 
the  grand  jurors  were  not  selected  or  drawn 
as  required  by  the  federal  statutes,  presents  a 
case  in  which  "an  act  of  Congress  la  brought 
m  question  and  the  right  claimed  thereunder 
l^xS?*"®^'!^^^^^  ^^^  meaning  of  Act  April  12. 
1900,  c.  191,  §  35.  31  Stat  8B,  providing  for  a 
review  in  tiie  Supreme  Court  of  the  United 
states  of  the  final  decisions  of  the  District 
Court  of  the  United  States  for  the  district  of 

E^'^^i^**^-~^^^"8"«*  ▼•  United  States.  25  S. 
Ct  617,  198  U.  S.  156,  49  L.  Ed.  im. 

A  judgment  of  the  Supreme  Court  of  Porto 
Rico  requiring  an  indebtedness  to  be  liqui- 
dated in  United  States  currency  at  the  rate  of 
100  cents  for  each  peso  of  indebtedness,  on  the 
ground  that  Act  AprU  12,  1900,  c.  191,  §  11, 
31  Stat  77,  80,  under  which  the  debtor  claimed 
the  right  to  pay  in  such  currency  at  the  rate 
of  60  cents  for  each  peso  of  indebtedness,  had 
no  application  to  the  case,  4s  reviewable  in  the 
Supreme  Court  of  the  United  States  under  sec- 
tion 35  of  that  act,  as  denying  a  right  claimed 
under  a  federal  statute.— Succession  of  Serralles 
▼j-Esbri,  26  S.  Ct  176,  200  U.  S.  103,  50  L. 

JcXl.   Ocfl. 

^^  .The  ruling  of  the  District  Court  of  the 
United  States  for  the  district  of  Porto  Rico 
that  the  recovery  for  the  breach  of  a  promise 
to  marry  was  not  limited  to  the  expense  in- 
curred in  reliance  on  the  promised  marriage,  as 
provided  by  Civ.  Code  Porto  Rico,  art  44,  is 
not  the  equivalent,  for  the  purpose  of  sustain- 
ing a  writ  of  error  from  the  Supreme  Court  of 
the  United  States,  of  a  denial  of  a  right  claimed 
under  a  law  of  the  United  States,  on  the  the- 
ory that  this  article  became  a  law  of  the 
United  States  by  reason  of  Act  April  12,  1900, 
c.  91,  §  8,  31  Stat.  77,  continuing  local  laws  in 

oo^^®v;5i?''®£^  ^-  ^^*»  26  S.  Ct  707,  202  U.  S. 
oo9,  50  L.  Ed.  1055. 

A  suit  in  which  the  matter  in  dispute  is 
the  right  of  consignors  to  have  a  consignment 
shipped  by  a  common  carrier  to  its  destination 
involves  a  valuable  right  measurable  in  money, 
and  therefore  satisfies  the  requirements  of  Act 
March  3,  1885,  c.  365,  §  2.  23  Stat  443  [U. 
S.  Comp.  St  1901,  p.  572J,  conferring  upon 
the  Supreme  Court  of  the  United  States  ap- 
pellate jurisdiction  over  the  Supreme  Courts  of 


tion  of  grand  juries,  and  the  trial  and  disposi- '  the  territories  without  regard  to  the  sum  or 
nOfl  Bicost  is  eompiled  on  the  Xej-Nuinber  Sjstem.   For  ezplMuitioa,  m—  pace  ill. 
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value  in  dispute,  where  the  validity  of  a  treaty 
or  statute  of,  or  authority  exercised  under,  the 
United  States  ifl  involved.  Judgment  (N.  M. 
1904)  78  P.  74,  affirmed.— Territory  of  New 
Mexico  ex  rel.  E.  J.  McLean  &  Co.  v.  Denver  & 
K.  G.  R.  Oo^  27  S.  Ct  1,  203  U.  S.  38,  51 
L.  Ed.  78. 

Some  sum  or  value  must  be  in  dispute 
in  order  to  sustain  the  appellate  jurisdiction 
of  the  United  States  Supreme  Court  over  the 
Supreme  Courts  of  the  territories  which  is 
conferred  by  Act  March  3,  1885,  c.  355,  §  2, 
23  Stat.  443  [U.  S.  Comp.  St  1901.  p.  572], 
without  regard  to  the  sum  or  value  in  dispute, 
in  cases  involving  the  validity  of  a  treaty  or 
statute  of,  or  authority  exercised  under,  the 
United  Stotes.— Id. 

A  controversy  as  to  the  constitutional  right 
of  a  territorial  Legislature  to  pass  a  specified 
law  under  the  broad  legislative  power  conferred 
by  Rev.  St.  U.  S.  §  1851,  involves  the  validity 
of  an  authority  exercised  under  the  United 
States  within  the  meaning  of  Act  March  3, 
1885,  c  355,  §  2,  23  Stat.  443  [U.  S.  Comp.  St. 
1901,  p.  572],  defining  the  appellate  jurisdiction 
of  the  Supreme  Court  of  the  United  States  over 
the  Supreme  Courts  of  the  territories.— Id. 

A  determination  by  the  Supreme  Court  of 
the  territory  of  Arizona  in  a  habeas  corpus 
case  as  to  which  custodian  a  child  of  tender 
years  shall  be  committed  is  not  appealable 
to  the  Supreme  Court  of  the  United  States 
under  Rev.  St  U.  S.  §  1909,  as  a  case  "in- 
volving the  question  of  personal  freedom"  with- 
in the  meanmg  of  that  section.  Appeal  (1005) 
79  P.  231,  dismissed.— New  York  Foundling 
Hospital  V.  Catti,  27  S.  Ct  53,  203  U.  S.  429, 
61  U  Ed.  254. 

The  federal  question  presented  by  the  con- 
tention that  the  changes  made  by  the  Porto 
Rico  Legislature  in  the  boundaries  of  judicial 
districts  and  in  the  number  of  judges  deprived 
the  courts  affected  of  their  validity,  under  Act 
April  12,  1900,  c.  191,  §  33,  31  Stat  85,  legal- 
izing existing  tribunals,  must  be  deemed  too 
frivolous  to  sustain  a  writ  of  error  to  the  Su- 
preme Court  of  Porto  Rico  under  section  35  of 
that  act,  when  the  whole  of  section  33  is  con- 
sidered together  with  the  context  of  the  act,  and 
especially  with  section  15,  giving  the  local  Leg- 
islature the  power  of  amendment,  alteration, 
modification,  or  repeal.— Kent  v.  People  of  Por- 
to Rico,  28  S.  Ct  55,  207  U.  S.  113,  52  U  Ed. 
127. 

A  suit  to  restrain  the  defendant  from  set- 
ting up  title  to  certain  gold  mines  in  the  Philip- 
pine Islands,  or  interfering  with  the  same, 
and  to  obtain  an  accounting,  in  which  the 
meaning  and  effect  of  the  provisions  of  Act 
July  1,  1902  (32  Stat  703,  c.  1369)  §  45,  con- 
cerning mining  titles,  are  in  question,  is  one  in 
which  a  statute  of  the  United  States  is  "in- 
volved," within  the  meaning  of  section  10  of 
the  act  (32  SUt  696  [U.  S.  Comp.  St.  Supp. 
1907,  p.  214])  defining  the  appellate  jurisdic- 
tion of  the  Supreme  Court  of  the  United  States 
over  the  Supreme  Court  of  the  Philippine  Is- 
lands.—Rea  vis  V.  Fianza,  30  S.  Ct  1,  215  U.  S. 
16,  64  L.  Ed.  72. 

The  judgment  of  a  territorial  Supreme 
Court  for  the  recovery  of  fees  by  a  de  jure  of- 
ficer from  a  de  facto  one  is  not  reviewable  in 
the  federal  Supreme  Court  as  involving  the 
validity  of  an  authority  exercised  under  the 
United  States  in  the  passage  of  the  territorial 
legislation  from  which  it  was  contended  that 
the  right  to  the  fees  was  derived,  where  the  de- 
cision was  rested  in  fact  upon  the  construction 
of  the  statute,  and  not  upon  the  want  of  power 
of  the  territorial  Legislature  to  pass  them. — 
Albright  v.  Sandoval,. 30  S.  Ct  321,  216  U.  S. 
342,  54  L.  Ed.  509. 

Judgments  of  th^  Supreme  Court  of  the 
Philippine  Islands  denying  any  liability  of  the 


present  city^  of  Manila  upon  municipal  obliga- 
tions incurred  prior  to  the  cession  of  the  Phil- 
ippine Islands  to  the  United  States  by  treaty 
with  Spain  (Act  Dec  10,  1898,  30  Stat  1754). 
are^  rendered  in  cases  in  which  a  treaty  of  the 
United  States  is  involved,  within  the  meaning 
of  Act  July  1,  1902,  c.  1369,  §  10,  32  Stat  695 
(U.  S.  Comp.  St  Supp.  1909,  p.  226),  governing 
the  appellate  jurisdiction  of  the  federal  Su- 
preme Court,  aJthough  no  distinct  claim  under 
that  treaty  was  made  in  the  pleadings. — ^Vilas 
V.  City  of  Manila,  31  S.  Gt  416,  220  U.  S. 
345,  56  L.  Ed.  491. 

An  attempt  to  have  reviewed  in  the  federal 
Supreme  Court  an  order  of  the  District  Court 
of  the  United  States  for  Porto  Rico,  sitting  as 
a  court  of  bankruptcy,  holding  a  member  of  a 
bankrupt  partnership  to  be  a  general  partner 
and  generally  liable  for  the  firm  debts,  cannot 
be  sustained  under  Judiciary  Act  March  3, 
1891,  c.  617,  §  5,  26  Stat  827  (U.  S.  Comp.  St 
1901,  p.  649),  as  an  appeal  solely  upon  the 
question  of  jurisdiction.— Munsuri  v.  Fridcer, 
32  S.  Ct  70,  222  U.  S.  121,  66  L.  Ed.  121. 

General  objections  to  the  jury  panel,  bascA 
upon  the  political  status  of  the  clerk  of  the 
court  and  of  the  jury  commissioner,  or  upon 
the  political  opinions  of  the  jurors,  are  too 
frivolous  and  wanting  in  merit  to  afford  any 
support  for  the  contention  that  the  court,  in 
overruling  a  motion  to  quash  the  panel  on 
those  grounds,  denied  a  right  claimed  under  an 
act  of  Congress,  within  the  meaning  of  Act 
Cong.  April  12,  1900,  c.  191,  §  35  (31  Stat 
85),  governing  the  appellate  jurisdiction  of  the 
federal  Supreme  Court  over  the  District  Court 
of  the  United  States  for  the  district  of  Porto 
Rico.— Aran  v.  Zurrinach,  32  S.  Ct  162,  222 
U.  S.  396,  66  L.  Ed.  246. 

Ruling  of  Hawaiian  Supreme  Court  that 
daily  sales  of  fish  in  basket  lots  were  sales  at 
public  auction,  within  Rev.  Laws  Hawaii,  f 
1343,  prescribing  a  license  fee,  presents  no  fed- 
eral question  which  under  Act  April  30,  1900, 
§  86,  can  be  reviewed  on  writ  of  error  from  the 
federal  Supreme  Court— Toyota  v.  Territory  of 
Hawaii,  33  S.  Ct  47,  226  U.  S.  184.  57  L.  Ed. 
180. 

Contention  that  summary  process  provided 
by  Porto  Rico  law  on  foreclosure  was  so  defi- 
cient in  notice  as  to  be  repugnant  to  due  pro- 
cess clause  of  Const  U.  S.  Amend.  6,  cannot  be 
considered  by  Supreme  Court  on  appeal  from 
the  Supreme  Court  of  Porto  Rico,  where  the 
question  was  not  raised  in  the  trial  court. — 
Zayas  v.  Lothrop,  Luce  &  Co.,  34  S.  Ot  106, 
231  U.  S.  171,  58  L.  Ed.  172. 

Decision  as  to  proper  classificatioii,  under 
Philippine  Tariff  Act,  of  commodity  imported 
into  the  islands,  involved  a  statute  of  the  Unit- 
ed States  within  Act  July  1,  1902,  defining  ap- 
pellate jurisdiction  over  the  Philippine  Islands. 
— Gsell  V.  Insular  Collector  of  Customs.  3<5  S« 
Ct  39,  239  U.  S.  93,  60  L.  Ed.  163. 

^=»387  (3).  Amount   or   value   in    contraverMff. 
See  Appeal  and  Error,  ^=:»33-66. 

^=s>387  (4).  Procedure  and  review. 

Form  and  arrangement  of  statement  of  facta, 

see  Appeal  and  Error,  ^s»663. 
Objections  for  purpose  of  review,  see  Appeal 

and  Error,  ^=s»203,  223. 
Presumptions  as  to  facts  or  evidence  not  shown 

by  record,   see  Appeal  and  Error,  ^=»907. 
Proper  mode  of  review,  see  Appeal  and  Crror, 

^=»4,  5. 
Review  of  decisions  of  intermediate  courts  as 

to  questions  of  fact  Bee  Appeal  and   Krror. 

«=»1094. 

Since  only  "a  statement  of  facts  in  the  na- 
ture of  a  special  verdict"  and  rulings  made  at 
the  trial  and  duly  excepted  to,  on  the  admiasion 
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or  rejection  of  evidence,  are  brought  up  by 
an  appeal  from  a  territorial  court,  the  authority 
of  the  supreme  court  on  such  appeal  is  limited 
to  determining  whether  the  court's  findings  of 
fact  support  its  judgment  or  decree,  and  wheth- 
er there  is  any  error  in  rulings  on  the  evidence, 
and  does  not  extend  to  ai  consideration  of  the 
weight  of  evidence,  or  its  sufficiency  to  support 
the  conclusions  of  the  court.— Idaho  &  O.  Land 
Imp.  Co.  V.  Bradbury,  132  U.  S.  509,  10  S.  Ct 
177,  33  L.  Ed.  433,  affirming  Bradbury  v.  Ida- 
ho &  Oregon  L<and  Imp.  Co.,  2  Idaho  (Hash.) 
239,  10  P.  620. 

The  district  court  of  Washington  territory, 
in  deciding  this  case,  made  certain  findings  of 
fact  and  conclusions  of  law.  On  appeal  to  the 
supreme  court  of  the  territory,  findings  of  fact 
were  made  by  that  court,  substantially  identical 
with  those  of  the  district  court.  On  appeal  to 
this  court,  the  record  omitting  the  proofs  and 
containing  no  bill  of  exceptions,  heldj  that  the 
only  question  before  this  court  was  whether  the 
findings  of  fact  made  by  the  supreme  court  of 
the  territory  supported  the  conclusions  of  law 
which  it  made.— The  Blue  Jacket,  144  U.  S. 
371,  12  S.  Ct.  711,  36  L.  Ed.  469. 

On  an  appeal  from  the  supreme  court  of  a 
territory  the  review  is  limited  to  determining 
whether  the  judgment  or  decree  is  supported  by 
the  findings  of  fact  made  and  certified  by  the 
court  in  pursuance  of  Act  April  7,  1874  (18 
Stat.  27),  and  whether  there  is  any  error  in  rul- 
ings, duly  excepted  to,  on  the  admission  or  re- 
jection of  evidence,  and  does  not  extend  to  the 
question  whether  the  evidence  supports  the 
findings  of  fact. — San  Pedro  &  Canon  Del  Agua 
Co.  V.  United  States,  146  U.  S.  120,  13  S.  Ct. 
94,  36  Li  Ed.  911,  affirming  decree  United 
States  V.  San  Pedro  Cailon  del  Agua  Co.,  17 
P.  337,  4  N.  M.  (Gild.)  405. 

On  an  appeal  from  a  territorial  supreme 
court,  the  question  whether  the  evidence  sup- 
ports the  findings  below  is  not  open  to  exam- 
ination, and,  apart  from  exceptions  taken  to 
the  admission  or  rejection  of  evidence,  the  re- 
view is  limited  to  the  inquiry  whether  the  find- 
ings support  the  decree.— Mammoth  Min.  Co.  v. 
Salt  Lake  Foundry  &  Machine  Co.,  151  U.  S. 
447,  14  S.  Ct.  384,  38  L.  Ed.  229,  affirming  de- 
cree Salt  Lake  Foundry  &  Machine  Co.  v. 
Mammoth  Min.  Co.,  6  Utah,  351,  23  P.  760. 

Where  the  supreme  territorial  court  af- 
firms and  adopts  the  findings  of  the  trial  court, 
tfaey  subserve  the  purpose  of  a  finding  of  fact 
on  appeal  to  the  United  States  supreme  court. 
— Haws  V.  Victoria  Copper  Min.  Co.,  160  U.  S. 
303,  16  S.  Ct  282,  40  L.  Ed.  436. 

Since,  under  Act  April  7,  1874,  the  juris- 
diction of  the  court,  on  appeal  from  the  judg- 
ment of  a  territorial  supreme  court,  is  limited 
to  determining  whether  the  facts  found  are 
sufllcient  to  sustain  the  judgment,  and  to  re- 
viewing the  rulings  on  testimony,  the  court  can- 
not investigate  the  preponderance  of  proof,  but 
must  confine  itself  to  the  findings,  and  their 
Bufllciency  to  support  the  conclusions. — Id. 

Conclusions  of  fact,  reached  by  a  territorial 
supreme  court  upon  a  review  of  the  testimony, 
which  is  all  in  the  record,  are  not  reviewable 
upon  an  appeal  to  the  supreme  court  of  the 
United  States.— Kelsey  v.  Crowther,  162  U.  S. 
404,  16  S.  CJt  808,  40  L.  Ed.  1017. 

The  dismissal  on  motion  of  a  writ  of  error 
to  the  supreme  court  of  the  territory  of  Hawaii, 
which  is  governed  by  the  principles  controlling 
writs  of  error  to  state  courts,  will  be  .ordered, 
instead  of  granting  a  motion  to  affirm*,  where 
the  subject-matter  of  the  controversy  is  not  in- 
herently federal,  and  the  only  federal  question 
raised  has  been  so  explicitly  decided  by  the  su- 
preme court  of  the  United  States  in  accordance 


with  the  ruling  of  the  lower  court  as  to  fore- 
close further  argument  on  the  subject. — Equi- 
table Life  Assur.  Soc.  v.  Brown,  23  S.  Ct  123, 
187  U.  S.  308,  47  L.  Ed.  190. 

There  is  a  finding  of  facts  upon  which  a  re- 
view can  be  had  in  the  Supreme  Court  of  the 
United  States  by  writ  of  error  to  the  Oklahoma 
Supreme  Court,  where  the  latter  court  states  in 
its  opinion  that  on  a  prior  appeal  it  had  made 
*'a  full  statement  and  findings  of  facts"  and  had 
enunciated  the  law  as  applied  thereto,  and  that 
finding  the  record  the  same  as  stated  In  its  fori 
mer  opinion,  and  being  satisfied  with  the  law 
as^  therein  declared,  no  new  question  being 
raised,  the  judgment  of  the  trial  court  is  af- 
firmed. Judgment  (1905)  79  P.  1134,  affirmed. 
—National  live  Stock  Bank  v.  First  Nat.  Bank, 
27  S.  Ct  79,  203  U.  S.  296,  51  L.  Ed.  192. 

The  statement  of  facts  made  by  the  terri- 
torial Supreme  Court  will  not  be  held  defective 
on  appeal  to  the  Supreme  Court  of  the  United 
States  because  it  may  be  confused  and  may  give 
a  mass  of  unnecessary  details,  if  a  sufficient 
statement  finally  emerges  therefrom. — Crowe  v. 
Trickey,  27  S.  Ct.  275,  204  U.  S.  228,  51  L.  Ed. 
454.  affirming  judgment  Trickey  v.  Crowe  (Ariz. 
1903)  71  P.  965 ;  Crowe  v.  Harmon,  27  S.  Ct 
280,  204  U.  S.  241,  51  L.  Ed.'  461,  affirming 
judgment  Harmon  v.  Crowe  (Ariz.  1903)  71  P. 
1125. 

The  jurisdiction  of  the  Supreme  Court  of  the 
United  States  on  an  appeal  from  a  territorial 
Supreme  Court  is  limited  to  determining  wheth- 
er the  findings  of  fact  support  the  judgment, 
where  the  exceptions  to  rulings  of  the  trial  court 
in  the  admission  or  rejection  of  evidence  were 
not  insisted  upon  in  the  territorial  Supreme 
Court,  and  were  not  considered  by  that  tribu- 
nal.—Id. 

Errors  assigned  with  respect  to  the  action 
of  the  trial  court  with  reference  to  an  alleged 
confession  of  guilt  furnish  no  basis  for  the  ex- 
ercise by  the  Supreme  Court  of  the  United 
States  of  its  appellate  jurisdiction  over  the  Por- 
to Rican  Supreme  Court,  under  Act  April  12, 
1900,  c.  191,  §  35,  31  Stat  85,  where  the  rec- 
ord does  not  show  even  the  semblance  of  the  as- 
sertion or  denial  of  a  right  under  the  federal 
Constitution.— Kent  v.  People  of  Porto  Rico,  28 
S.  Ct.  55,  207  U.  S.  113,  52  L.  Ed.  127. 

The  denial  of  a  motion  for  rehearing  by  the 
Supreme  Court  of  the  Philippine  Islands  can- 
not serve  to  bring  federal  questions  into  the 
record,  so  as  to  sustain  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States.— Pa- 
raiso  v.  United  States,  28  S.  Ct  127,  207  U.  S, 
368,  52  L.  Ed.  249. 

A  decree  of  the  Supreme  Court  of  the  Ter- 
ritory of  Oklahoma,  affirming  a  decree  of  the 
trial  court,  setting  aside  a  sale  made  under  at- 
tachment proceedings  as  a  cloud  on  title,  and 
directing  the  enforcement  of  a  trust  deed  by 
sale.  Is  reviewable  in  the  Supreme  Court  of  the 
United  States  only  by  appeal.  Judgment  (1906) 
85  P.  459,  16  Okl.  131,  affirmed.— Southern  Pine 
Lumber  Co.  v.  Ward,  28  S.  Ct.  239,  208  U.  S. 
126,  52  L.  Ed.  420. 

The  jurisdiction  of  the  Supreme  Court  of 
the  United  States  on  an  appeal  from  a  decree  of 
the  Supreme  Court  of  the  territory  of  Oklahoma 
in  a  case  submitted  to  the  trial  court  by  stifiu- 
lation,  without  a  jury,  is  confined  to  determin- 
ing whether  there  was  evidence  tending  to  sup- 
port the  findings,  and  whether  such  findings 
sustained  the  judgment ;  since  the  trial  court, 
by  virtue  of  Rev.  St.  Okl.  1903,  §  279,  was  em- 
powered to  make  findings  of  fact  as  the  basis 
of  its  conclusions  of  law,  and  the  Supreme  Court 
of  the  territory  was  confined  to  determining 
whether  the  findings  below  sustained  the  judg- 
ment, if  there  was  evidence  supporting  the  find- 
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lugs,  and  was  not  at  liberty  to  consider  the  mere 
weight  of  the  evidence  upon  which  the  findings 
were  made  by  the  trial  court. — Id. 

The  failure  of  the  record  to  show  that  any 
federal  question  was  raised  or  suggested  before 
the  assignment  of  error  in  the  federal  Supreme 
Court  precludes  the  maintenance  of  a  writ  of 
error  from  that  court  under  Act  April  30,  1900, 
c.  339,  §  86,  31  Stat.  141,  to  review  a  judgment 
of  the  Hawaiian  Supreme  Court.— 11  onolulu 
Rapid  Transit  &  Land  Co.  v.  Wilder.  29  S.  Ct 
46,  211  U.  S.  144,  53  L.  Ed.  124. 

The  mere  entry  upon  the  minutes  by  the 
clerk  of  the  Supreme  Court  of  the  territory  of 
a  decision  overruling  exceptions  taken  under 
Rev.  Laws  Haw.  1905,  §  1862  et  seq.,  which  did 
'  not  bring  up  the  whole  case,  and  called  upon 
the  reviewing  court  merely  to  pass  upon  specif- 
ic questions  raised  by  the  bill,  does  not  make 
such  decision  a  final  judgment,  so  as  to  be  sub- 
ject to  review  In  the  federal  Supreme  Court. — 
Cotton  V.  Territory  of  Hawaii,  29  S.  Ct  85, 
211  U.  S.  162,  53  L.  Ed.  131. 

The  order  of  a  territorial  Supreme  Court, 
reversing  the  order  of  the  court  below,  granting 
a  new  trial,  cannot  be  reviewed  by  the  federal 
Supreme  Court  on  a  writ  of  error  directed  alone 
to  a  later  decision  in  the  same  c&se,  overruling 
exceptions,  the  record  of  which  cannot  be  re- 
garded as  embracing  the  proceedings  had  below 
in  respect  to  the  matter  oi  a  new  trial. — Id. 

There  is  no  final  judgment  below  to  sus- 
tain an  appeal  to  the  federal  Supreme  Court 
from  the  Supreme  Court  of  the  territory  of  Ha- 
waii in  a  case  in  which  the  latter  court  has  pur- 
sued the  usual  course  upon  exceptions,  and  has 
not  entered  or  directed  a  judgment. — Hutchins 
▼.  William  W.  Bierce,  29  S.  Ct.  122,  211  U.  S. 
429,  53  L.  Ed.  267. 

A  property  owner  and  taxpayer  has  no  such 
personal  interest  in  a  suit  brought  by  him  to 
restrain  territorial  officers  from  exchanging  cer- 
tain public  lands  of  the  territory  of  Hawaii  for 
other  lands  as  will  sustain  a  writ  of  error  from 
the  federal  Supreme  Court  to  review  a  judg- 
ment of  the  territorial  Supreme  Court,  denying 
the  relief  sought,  where  the  suit  is  grounded  on 
the  theory  that  the  proposed  exchange  is  illegal 
under  the  territorial  laws  because  the  lands 
sought  to  be  exchanged  are  under  lease  and  are 
in  parcels  of  more  than  1,000  acres. — ^McCand- 
less  V.  Fratt,  29  S.  Ct.  144,  211  U.  S.  437,  63 
L.  Ed.  271. 

Error  in  the  instructions  as  to  the  appor- 
tionment of  accretions  does  not  require  the  fed- 
eral Supreme  Court,  without  the  evidence  be- 
fore it,  to  reverse  a  judgment  for  plaintiff  in 
ejectment  on  a  writ  of  error  to  the  Supreme 
Court  of  Hawaii,  where  that  court,  though  be- 
lieving that  the  instructions  were  wrong,  be- 
lieved that  the  verdict  was  right,  and  declined 
to  set  it  aside  or  require  a  remittitur  as  a  con- 
dition of  not  doing  so. — Spreckels  v.  Brown, 
29  S.  Ct.  256,  212  U.  S.  208,  53  L*  Ed.  476. 

An  instruction  that  a  grant  from  the  King 
of  Hawaii  of  the  upland  above  a  street  down 
to  what  was  then  its  upper  side,  "and  also  the 
sea  beach  in  front  of  the  same  down  to  low- 
water  mark,"  includes  the  strip  between  the 
front  lines  of  the  upland,  as  described  by  metes 
and  bounds,  and  high- water  mark,  cannot  be 
deemed  erroneous  by  the  federal  Supreme  Court 
without  having  the  evidence  before  it,  where 
the  Supreme  Court  of  Hawaii,  in  upholding  the 
instruction,  said  that  the  area  between  the  part 
described  and  high-water  mark  was  not  very 
extensive,  was  of  little  value,  and  was  closely 
connected  with  the  upper  part  in  use.— Jd. 

Only  questions  of  law  are  brought  up  for 
review  by  a  writ  of  error  from  the  federal  Su- 
preme Court  to  the  Supreme  Court  of  the  Phil- 
ippine Islands. — Santos  v.  Holy  Roman  Cath- 
olic and  Apostolic  Church,  29  S.  Ct  338,  212 
U.  S.  463,  53  U  Ed.  599. 


The  facts,  when  the  courts  below  differ,  will 
be  reviewed  by  the  f^eral  Suprone  Court  under 
Act  July  1, 1902,  c  1369,  i  10,  32  Stat  695  (U. 
S.  Comp.  St  Supp.  1907,  p.  214),  on  appeal' 
from  or  writ  of  error  to  the  judgment  of  the 
Supreme  Court  of  the  Philippine  Islands- 
Strong  V.  Repide,  29  S.  Ct  521,  213  U.  S.  419, 
53  L.  Ed.  853. 

Findings  of  a  territorial  Supreme  Coort 
that  commissioners  appointed  in  a  street  im- 
provement proceeding  examined  the  locality 
thereof,  ascertained  the  extent  of  public  benefit, 
and  of  benefits  to  property,  found  amounts  that 
property  woi)ld  be  benefited,  and  apportioned 
and  assessed  the  amounts  on  the  several  par- 
cels in  the  proportion  of  which  they  were  sev- 
erally benefited,  and  that  no  lot  was  assessed 
for  more  than  it  was  actually  benefited— fore- 
close any  contention  in  the  federal  Supreme 
Court  that  assessment  was  made  according  to 
the  front-foot  rule,  and  not  on  basis  of  benefits. 
—English  V.  Territory  of  Arizona  ex  reL  Grif- 
fith, 29  S.  Ct  658,  214  U.  S.  359,  53  L.  Ed. 
1030. 

There  is  no  such  manifest  error  as  calls  for 
reversal  of  judgment  below  by  the  fedenU  Su- 
preme Court  in  a  decision  of  the  territorial  Su- 
preme Court  that  a  method  of  collecting  delin- 
quent taxes,  prescribed  by  Laws  Ariz.  1903,  No. 
92,  viz.,  a -suit  by  county  tax  collector  in  the 
name  and  for  use  of  the  territory,  is  made  ap- 
plicable to  delinquent  special  assessments  for 
public  improvements  by  reason  of  provisions  of 
sections  84  and  96  of  that  act,  requiring,  re- 
spectively, the  clerks  of  county  boards  to  cor- 
rectly list  all  tracts  on  which  back  taxes  shall 
be  due,  and  all  back  taxes  of  whatever  kind  to 
be  collected  by  the  collector  under  authority  of 
such  statute.— Id. 

The  construction  placed  by  a  territorial  Su- 
preme Court  upon  a  local  statute  wiU  not  be 
disturbed  by  the  federal  Supreme  Court  on  ap- 
peal, unless  manifestly  erroneous.  Judgment 
Territory  v.  Board  of  Com*rs  of  Santa  F6  Coun- 
ty (N.  M.  1907)  89  P.  252,  affirmed.— Board  of 
Com'rs  of  Santa  F4  County  v.  Territory  of  New 
Mexico  ex  rel.  Coler,  30  S.  Ct  111,  215  U.  S. 
296,  54  L.  Ed.  202. 

The  question  of  the  power  of  a  territorial 
Supreme  Court,  under  its  local  statutes  and 
procedure,  to  render  a  modified  judgment  <m 
appeal  in  mandamus,  will  ordinarily  not  be  re- 
viewed by  the  federal  Supreme  Court — Id. 

The  construction  given  by  a  territorial  Su- 
preme Court  to  the  statutes  of  that  territory 
will  ordinarily  not  be  disturbed  by  the  federal 
Supreme  Court  on  writ  of  error  to  the  terri- 
torial court.  Judgment  (1908)  Sandoval  ▼.  Al- 
bright 93  P.  717,  affirmed.— Albright  v.  San- 
doval, 30  S.  Ct  318,  216  U.  S.  331,  54  U  Ed. 
502. 

The  jurisdiction  of  the  federal  Supreme 
Court  under  Act  AprU  7,  1874,  c.  80,  18  Stat 
27,  on  an  appeal  from  a  territorial  court,  is  lim- 
ited to  the  inquiry  whether  the  finding  of  fact 
made  by  the  court  below  support  its  judgment 
and  to  a  review  of  exceptions  which  have  been 
duly  taken  to  rulings  upon  the  admission  or  re- 
jection of  evidence.— (1910)  Eagle  Mining  &  Im- 
provement Co.  V.  Hamilton,  31  S.  Ct  27,  218 
U.  S.  513,  54  L.  Ed.  1131,  affirming  decree 
(1907)  91  P.  718,  41  N.  M.  511. 

The  findings  of  a  territorial  district  coart* 
having  been  adopted  and  affirmed  by  the  Su- 
preme Court  of  the  territory,  serve  the  purpose 
of  the  statement  of  facts  requited  by  Act  April 
7,  1874,  c.  80,  18  Stat  27,  on  appeal  to  the  fed- 
eral Supreme  Court — Id. 

The  findings  of  a  district  court  of  a  ter- 
ritory furnish  a  sufficient  statement  of  the  facts 
for  the  purposes  of  an  appeal  from  the  ter- 
ritorial Supreme  Court  where  the  latter  court 
made  no  express  findings  of  fact,  but  entered  % 
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general  judgment  of  afflrmanc^  manifestly 
based  upon  the  correctness  of  the  findings  of  the 
trial  court— (1010)  Montezuma  Canal  Co.  v. 
Smithville  Canal  Co.,  31  S.  Ct.  67,  218  U.  S. 
371,  54  li.  Ed.  1074,  reversing  decree  (1907)  89 
P.  512,  11  Ariz.  99. 

The  right  to  registration  of  a  land  title  in 
the  Philippine  Islands  on  the  ground  of  estab- 
lished possession  when  a  composition  deed  from 
the  Spanish  authorities  was  issued  will  not  be 
considered  by,  the  federal  Supreme  C3ourt,  when 
reviewing  a  judgment  of  the  Supreme  (Dourt  of 
the  Philippine  Islands,  which  affirmed  a  judg- 
ment of  the  trial  courts  refusing  registi^ation  on 
the  opposition  of  the  insular  government,  where 
the  case,  as  made  by  the  pleadings,  is  rested 
solely  upon  the  right  to  register  resulting  from 
the  composition  deed,  without  the  slightest  aver- 
ment of  possession  prior 'to  the  time  such  deed 
was  issued,  except  as  it  may  be  considered  that 
such  possession  was  alleged  as  a  necessary  re- 
sult of  the  averments  as  to  the  deed,  and  no 
evidence  whatever  was  offered  concerning  the 
possession  prior  to,  or  at  the  time  of,  th^  com- 
position deed,  irrespective  of  the  administration 
proceedings  leading  up  to  the  issue  of  such  deed, 
and  following  upon  its  annulment,  the  validity 
of  the  deed,  as  depending  upon  the  competency 
of  the  administrative  officers  to  avoid  it  and  to 
annul  the  composition  proceedings,  being  the 
one  issue  which,  as  undei;stood  by  the  court  be- 
low and  by  the  parties,  arose  upon  the  opposi- 
tion of  the  government.— Roura  v.  Government 
of  the  Philippine  Islands,  31  S.  Ct.  73,  218  U. 
S.  386,  54  L.  Ed.  1080. 

Tlie  entire  case  is  open  for  the  considera- 
tion of  the  federal  Supreme  Court  on  a  writ  of 
error  to  a  territorial  Supreme  Court,  to  review 
a  judgment  of  that  court,  which,  on  a  second 
writ  of  error,  affirmed  a  judgment  below,  en- 
tered pursuant  to  its  mandate,  issued  on  the 
first  writ  of  error.— William  W.  Bierce  v.  Wa- 
terhouse,  31  S.  Ct.  241,  219  U.  S.  320,  55  L. 
Ed.  237. 

Errors  assigned  in  the  Supreme  Court  of  a 
territory,  but  passed  by  it  without  decision, 
are  open  for  review  in  the  federal  Supreme 
Court  on  writ  of  error,  if  that  court  finds  that 
the  former  court  erred  in  reversing  the  judg- 
ment of  the  trial  court  upon  the  single  error 
considered.— Id. 

A  judgment  of  the  Hawaiian  Supreme 
Court  did  not  become  final  before  the  enact- 
ment of  Act  March  3,  1905,  c.  1465.  33  Stat. 
1035,  and  hence  not  reviewable  in  the  federal 
Supreme  Cburt  under  that  act,  where,  al- 
though the  opinion  was  filed  prior  to  that  en- 
actment, a  petition  for  rehearing  was  duly  filed 
and  entertained  by  the  court,  and  was  not  de- 
nied until  after  the  passage  of  such  statute. 
—Id. 

A  judgment  of  the  Supreme  Court  of  the 
Philippine  Islands  which  directs  the  entry  of 
judgment  for  the  plaintiff  below,  in  accordance 
with  its  decision,  but  leaves  to  the  lower  court 
the  judicial  determination  of  the  exact  amount 
for  which  the  judgment  shall  be  entered,  is  not 
final  for  the  purpose  of  an  appeal  to  the  federal 
Supreme  Court.— Martinez  v.  International 
Banking  Corporation,  31  S.  Ct  408,  220  U.  S. 
214,  55  L.  Ed.  438. 

The  decision  of  the  Arizona  Supreme  Court 
that  a  railway  company  organized  in  1901  under 
Laws  Ariz.  1897,  No.  3,  for  the  purpose  of 
buying  the  property  of  a  railroad  sold  on  fore- 
closure, may  claim  the  benefit  of  the  provi- 
sion of  Laws  Ariz.  1899,  No.  68,  that  property 
used  or  necessary  in  the  construction  and 
operation  of  railroads  thereafter  constructed, 
whether  owned  or  operated  by  a  person,  as- 
sociation, or  railway  corporation,  their  succes- 
sors or  assipis,  shall  be  exempt  from  all  man- 
ner of  taxation  for  10  years  from  the  date  of 


the  act,  although  by  section  8  of  the  earlier 
act  it  was  provided  that  that  act  should  not  be 
construed  to  give  to  any  corporation  created  un- 
der it  any  exemption  from  taxation  created  by 
any  existing  or  future  exemption  laws— is  not 
so  clearly  erroneous  as  to  require  reversal  in 
the  federal  Supreme  Court.— Treat  v.  Grand 
Canyon  Ry.  Co.,  32  S.  Ct.  125,  222  U.  S.  448, 
56  L.  Ed.  265,  afllrming  dectee  100  P.  438,  12 
Ariz.  117. 

Findings  of  fact  by  the  District  Court  of, 
the  United  States  for  Forto  Rico  will  not  en- 
able the  federal  Supreme  Ck>urt  to  determine 
whether  they  support  the  judgment  on  an  ap- 
peal, which  under  Act  April  12,  1900.  §  35,  is 
governed  by  rules  applicable  to  appeals  in  ter- 
ritorial Supreme  Courts,  where  the  findings 
merelv  embody  conflicting  statements  of  coun- 
sel.—Gonzales  Y.  Buist,  32  S.  Ct  463,  224  U. 
S.  126,  56  L.  Ed.  693. 

Hypothetical  assumption  by  a  territorial  Su- 
preme Court  of  the  correctness  of  findings  of 
the  trial  court,  and  thereupon  reversing  the 
decree  for  complainant  and  remanding  the  cause 
to  enter  a  final  decree  against  it,  instead  of 
making  a  statement  of  facts  under  Act  April  7, 
1874,  calls  for  reversal  in  the  federal  Supreme 
Court,  where  the  action  arose  from  misconcep- 
tion as  to  the  extent  of  the  court's  powers,  and 
where  the  final  order  which  made  clear  the 
court's  misconception  was  not  entered  until 
months  after  appeal  to  the  federal  Supreme 
Court.— (1912)  Nielsen  v.  Steinfeld,  32  S.  Ct. 
609,  224  IT.  S.  534,  56  L.  Ed.  872,  reversing 
decree  (1909)  Steinfeld  v.  Nielsen,  100  P.  1094, 
12  Ariz.  381. 

The  holding  of  the  territorial  Supreme 
Court  on  the  first  appeal  is  not  the  law  of 
the  case  for  the  federal  Supreme  0)urt,  re- 
viewing a  decree  rendered  on  second  appeal. — 
(1912)  Zeckendorf  v.  Steinfeld,  32  S.  Ct.  728, 

225  IT.  S.  445,  56  L.  Ed.  1156,  modifying  de- 
cree (1909)  100  P.  784,  12  Aria.  245. 

Writ  of  error  from  the  Supreme  Court  to 
the  Supreme  Court  of  the  Philippine  Islands 
will  be  dismissed  where  the  evidence  is  contra- 
dictory and  there  is  no  question  of  law  involved. 
— Harty  v.  Municipality  of  Victoria,  33  S.  Ct 
4,  226  U.  S.  12,  57  L.  Ed.  103. 

The  failure  of  tLe  Porto  Rican  Supreme 
Court  when  reversing  a  decree  for  defendant 
in  an  action  of  filiation,  because  prescription 
had  not  been  pleaded,  to  remand  and  permit 
defendant  to  cross-examine  the  claimants,  is 
one  of  discretion  and  not  reviewable  by  a  fed- 
eral Supreme  Court.— Burnet  v.  Desmornes  y 
Alvarez,  33  S.  Ct.  63,  226  U.  S.  145,  57  L.  Ed. 
159. 

The  ruling  of  a  territorial  Supreme  dJourt 
that  a  judicial  sale  was  within  Comp.  Laws  N. 
M.  1897.  S  2716,  governing  the  sale  of  attached 
perishable  property,  will  ordinarily  be  followed 
by  a  federal  Supreme  Court  on  appeal.— Jones 
V.  Springer,  33  S.  Ct.  64,  226  U.  S.  148,  57 
L.  Ed.  161,  affirming  decree  103  P.  265,  16 
N.  M.  98. 

The  federal  Supreme  Court  will  not  assume 
on  writ  of  error  to  a  territorial  Supreme  Court, 
that  the  trial  court  refused  to  give  an  instruc- 
tion because  not  contained  in  the  bill  of  ex- 
ceptions, where  the  territorial  Supreme  Ck>urt 
took  notice  of  such  instruction. — Southwestern 
Brewery  &  Ice  CJo.  v.  Schmidt,  33  S.  Ct.  68, 

226  U.  S.  162,  57  L.  Ed.  170,  affirming  judg- 
ment Schmidt  v.  Southwestern  Brewery  &  Ice 
Co.,  107  P.  677,  15  N.  M.  232. 

On  the  question  whether  the  original  judg- 
ment creditors  alone  can  sue  on  a  judgment  In  fa- 
vor of  a  trustee  and  the  beneficiary,  where  a  new 
trustee  has  been  appointed  and  the  judgment 
has  been  assigned  to  him,  the  Supreme  Ck>urt 
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will  not  go  behind  the  local  practice. — ^Kalan- 
ianaole  v.  Smithies,  33  S.  Ct.  169,  226  U.  S. 
462,  57  L.  Ed.  303. 

Decision  of  New  Mexico  Supreme  Court 
sustaining  territorial  statute  over  objections 
that  it  was  not  approved  by  the  Governor,  and 
did  not  reach  him  more  than  three  days  be- 
fore the  adjournment  of  the  Legislature,  so  as 
to  become  a  law  under  Rev.  St.  U.  S.  §  1842, 
and  that  the  bill  was  not  duly  signed  by  the 

E resident  of  the  council  or  the  speaker  of  the 
ouse,  will  not  be  disturbed  by  the  federal 
Supreme  Court,  where  the  statute  appears  in 
the  laws  of  the  year,  and  the  Governor  return- 
ed the  bill  to  the  council  with  the  statement 
that  he  had  allowed  it  to  become  a  law  by  lim- 
itation.-Gray  v.  Taylor,  33  S.  Ct.  199,  227 
U,  S.  51,  57  L.  Ed.  413.  affirming  decree  113 
P.  588,  15  N.  M.  742,  and  affirming  judgment 
Territory  v.  Board  of  Com*rs  of  Lincoln  Coun- 
ty, 117  ^.  1127,  16  N.  M.  467. 

Objection  that  petition  asking  county  com- 
missioners to  submit  to  a  vote  the  proposition 
to  remove  the  county  seat  did  not  ask  for  the 
removal,  as  required  by  Laws  N.  M.  1909,  c. 
80,  will  not  prevail  on  appeal  from  the  ter- 
ritorial Supreme  Court  holding  such  petition 
sufficient. — Id. 

A  ruling  of  a  territorial  Supreme  Court  ad- 
verse to  objections  based  on  the  misleading  form 
of  the  ballots  used  in  an  election  to  change  a 
county  seat  will  not  be  revised  in  the  federal 
Supreme  Court,  where  they  conformed  to  the 
provisions  of  Comp.  Laws  N.  M.  1897,  §  631. 
— Id. 

An  objection  that  allegations  of  bill  in  tax- 
payer's suit  to  restrain  erection  of  county  build- 
ing were  admitted  because  not  denied  will  not 
be  considered  on  appeal  to  the  federal  Supreme 
Court  from  a  decree  of  a  territorial  Supreme 
Court,  affirming  a  judgment  dismissing  the  bill. 
—Id. 

The  federal  Supreme  Court  will  not  reverse 
rulings  of  territorial  Supreme  Court  that  the 
provisions  of  Comp.  Laws  N.  M.  1897,  §  1709, 
for  registration  of  voters,  did  not  apply  to  a 
special  county  seat  election,  held  conformably 
to  Laws  N.  M.  1909,  c.  80.— Id. 

The  jurisdiction  of  the  federal  Supreme 
Court  on  appeal  from  the  Supreme  Court  of 
Porto  Rico  governed  by  Act  April  12,  1900, 
I  35,  is  confined  to  determining  whether  the 
facts  found  by  the  Supreme  Court  of  Porto 
Rico  support  the  judgment,  or  whether  there 
was  material  error  in  rulings  on  evidence  shown 
by  certified  exceptions.— Rosa ly  v.  Graham  y 
Frazer,  33  S.  Ct.  333,  227  U.  S.  584,  57  L. 
Ed.  655. 

Statement  of  facts  in  an  opinion  may  be  ac- 
cepted in  lieu  of  more  formal  findings  on  an  ap- 
peal to  the  federal  Supreme  Court  from  the  Su- 
preme Court  of  Porto  Rico,  where  such  opin- 
ion was  made  part  of  the  judgment.— Id. 

The  Supreme  Court  will  not  disturb  the 
decision  of  the  Supreme  Court  of  Porto  Rico, 
construing  the  fourth  transitory  provision  of 
the  Civil  Code  of  1889  so  as  to  make  it  ap- 
plicable to  an  action  by  a  natural  child  seek- 
ing filiation  and  a  share  of  her  parent's  es- 
tate, the  provisions  of  sections  133  and  137 
prescribing  limitation  for  such  actions  not 
amounting  to  a  solemn  recognition,  though  the 
law  in  force  at  her  alleged  parent's  death  was 
Law  11  of  Toro  (Novisima  Kecopilacion,  book 
10,  tit.  5,  law  1),  under  which  she  acquired 
rights  of  inheritance  by  the  informal  acts  of 
recognition  alleged.— Cordova  v.  Folgueras  y 
Rijos,  33  S.  Ct  350,  227  U.  S.  375,  57  L.  Ed. 
656. 

Decision  of  territorial  Supreme  Court  that 
a  purchaser  at  execution  sale  with  notice  that 
his  debtor  held  the  legal  title  in  trust  will  take 
subject  to  their  rights,  notwithstanding  Civ. 
Code  Ariz.  1901,  par.  749,  will  be  followed  by 
the  federal  Supreme  Court  on  appeal.— Luke  y. 


Smith,  33  S.  Ct  356,  227  U.  S.  379,  67  L.  Ed. 
558,  affirming  judgment  108  P.  494,  13  Ariz. 
155. 

A  decision  of  a  territorial  Supreme  Court 
declining  to  review  assignments  of  error,  both 
because  they  were  too  general  and  because  the 
abstract  did  not  contain  the  evidence  contrary 
to  rule  of  court  will  not  be  disturbed  by  the 
federal  Supreme  Court.— Sanford  v.  Ainsa,  33 
S.  Ct  704,  228  U.  S.  705,  57  L.  Ed.  1033,  af- 
firming judgment  114  P.  560,  13  Ariz.  287. 

Jurisdiction  of  the  federal  Supreme  Court 
on  appeal  from  the  District  Court  of  the  United 
States  for  Porto  Rico,  under  Act  April  12, 
1900,  §  35,  which  subjected  such  appeals  to 
regulations  applicable  to  appeals  from  the  ter- 
ritorial Supreme  Courts,  is  confined  to  deter- 
mining whether  the  facts  support  the  judgment 
— Ochoa  V.  Hernandez  y  Morales,  33  S.  Ct 
1033,  230  U.  S.  139,  57  L.  Ed.  1427. 

The  construction  given  by  the  territorial 
Supreme  Court  to  the  words  **in  accordance 
with  this  act"  contained  in  Laws  N.  M.  1899, 
c.  22,  §  25,  restricting  the  grounds  on  which  tax 
titles  after  sale  in  accordance  with  this  act, 
may  be  attacked,  as  meaning  "under  this  act" 
is  not  so  clearly  erroneous  as  to  justify  the  Su- 
preme Court  in  rejecting  it— Straus  v.  Fox- 
worth,  34  S.  Ct  42,  231  U.  S.  162,  58  L.  Ed. 
168. 

Appeal  and  not  error  is  the  proper  method 
of  reviewing  in  the  Supreme  Court  a  decree  of 
the  Supreme  Court  of  Porto  Rico,  afllrming  a 
decree  of  the  District  Court  in  suit  to  set  aside 
judicial  sale  on  foreclosure, — Zayas  v.  Lothrop, 
Luce  &  Co.,  34  S.  Ct  108,  231  U.  S.  171,  58 
L.  Ed.  172. 

Conclusion  of  Porto  Rico  Supreme  Court 
that  Code  of  Civil  Procedure,  relating  to  fore- 
closure, so  far  as  it  directed  service  of  citation 
in  ordinary  cases,  was  not  applicable  to  pro- 
ceedings under  the  mortgage  law,  will  be  follow- 
ed by  the  federal  Supreme  Court  in  the  absence 
of  clear  conviction  of  error. — Id. 

The  federal  Supreme  Court,  reviewing  a 
judgment  of  the  territorial  Supreme  Court,  will 
accept  the  construction  placed  by  that  court 
upon  Civ.  Code  Ariz.  1901,  pars.  2764-2766, 
giving  a  right  of  action  for  death,  as  not  requir- 
ing plaintiff  to  allege  or  prove  the  existence  of 
beneficiaries  or  the  amount  of  damages  suffered 
by  them.— Phoenix  Ry.  Co.  v.  Landis,  34  S.  Ct 
179,  231  U.  S.  578.  58  L.  Ed.  377,  affirming 
judgments  108  P.  247,  13  Ariz.  80,  and  112  P. 
844,  13  Ariz.  279. 

An  objection  that  a  verdict  is  against  the 
evidence,  or  that  the  damages  are  excessive,  can- 
not be  considered  in  the  federal  Supreme  Court 
on  writ  of  error  under  Act  April  7,  1874,  §  2.  to 
review  a  judgment  of  the  territorial  Supreme 
Court;  there  being  some  evidence  to  go  to  the 
jury.— Id. 

An  objection  to  instructions  as  to  damages 
cannot  be  raised  for  the  first  time  in  the  fed- 
eral Supreme  Court. — Id. 

Refusal  of  a  territorial  Supreme  Court  to 
scrutinize  the  reporter's  transcript  in  response 
to  a  general  objection  to  the  action  of  the  court 
in  permitting  answers  to  certain  hypothetical 
questions  addressed  to  physicians  will  not  be 
disturbed  by  the  federal  Supreme  Codrt — Id. 

The  federal  Supreme  Court  cannot  consider 
on  writ  of  error  to  a  territorial  Supreme  Court 
errors  not  fundamental,  not  brought  under  re- 
view in  that  court.— Gila  Valley,  G.  &  N.  Ry. 
Co.  V.  Hall,  34  S.  Ct  229,  232  U.  S.  94.  58  L. 
Ed.  521.  affirming  judgment  112  P.  845,  13 
Ariz.  270. 

The  Supreme  Court  will  not  revise  the  re- 
fusal of  a  territorial  Supreme  Court  to  control 
the  discretion  of  the  trial  court  in  remitting  a 
part  of  an  excessive  verdict  instead  of  granting 
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a  new  trial  on  the  ground  that  the  verdict  was 
tainted  with  prejudice. — Id. 

A  defeitbe  founded  on  the  statute  of  frauds 
is  not  available  in  the  federal  Supreme  Court 
if  there  is  nothing  in  the  record  to  show  that  it 
was  raised  in  the  territorial  Supreme  Court. — 
Bank  of  Arizona  v.  Thomas  Haverty  Co.,  34 
S.  Ct.  235,  232  U.  S.  106,  58  L.  Ed.  526,  affirm- 
ing judgment  115  P.  73,  13  Ariz.  418. 

The  findings  of  fact  may  be  reviewed  by 
the  federal  Supreme  Court  on  appeal  from  the 
District  Court  of  United  States  for  Porto  Rico 
to  pass  on  objections  that  the  findings  were 
solely  on  inferences  from  parol  proof  conflicting 
with  declarations  of  parties  in  notarial  acts 
which  under  the  local  law  were  not  susceptible 
of  being  overthrown  by  parol  proof  and  that  the 
effect  of  such  findings  are  to  give  effect  to  the 
parties'  own  fraud  and  deceit.— Van  Syckel  v. 
Arsuaga,  34  S.  Ct  263,  231  U.  S.  601,  58  L. 
Ed.  393. 

A  territorial  Supreme  Court  commits  no  re« 
versible  error  in  holding  that  a  foreign  corpora- 
tion may  plead  limitations  in  a  suit  to  quiet 
title  where  it  had  complied  with  the  local  laws, 
was  in  possession  of  the  property,  paying  taxes, 
and  conducting  business  by  means  of  its  use  and 
subject  to  be  sued,  having  an  agency  for  that 
purpose.— Work  v.  United  Globe  Mines,  34  S. 
Ct.  274,  231  U.  S.  595,  58  L.  Ed.  389,  affirming 
decree  100  P.  813,  12  Ariz.  339. 

A  ruling  of  a  territorial  Supreme  Court, 
that  a  reference  by  way  of  recital  to  an  earlier 
defective  deed  in  the  deed  relied  on  as  color  of 
title  in  support  of  a  claim  of  adverse  posses- 
sion did  not  render  the  latter  deed  insufficient 
for  that  purpose  where  otherwise  adequate,  is 
not  so  manifestly  erroneous  as  to  require  re- 
versal.— ^Id. 

A  ruling  of  the  Porto  Rico  Supreme  Court 
that  the  dismissal  of  a  suit  to  establish  filiation 
by  judgment  is  a  bar  to  a  subsequent  suit  be- 
tween the  same  parties  to  nullify  a  will  which 
ignored  the  child  whose  filiation  was  sought  to 
be  established  in  the  earlier  suit  will  not  be 
disturbed  on  appeal  unless  clearly  erroneous. — 
Calaf  V.  Calaf,  34  S.  Ct.  411,  232  U.  S.  371,  58 
L.  Ed. '642. 

The  federal  Supreme  Court  will  ordinarily 
not  disturb  on  appeal  the  ruling  of  the  Porto 
Rico  Supreme  Court  on  the  question  whether 
there  was  a  final  judgment  in  a  suit  which 
could  be  set  up  as  a  bar  to  a  later  suit.— Id. 

Errors  not  fundamental  or  jurisdictional 
will  not  be  considered  on  writ  of  error  to  a 
territorial  Supreme  Court  when  not  brought  to 
the  notice  of  such  court. — Grant  Bros.  Const. 
Co.  V.  United  States,  34  S.  Ct.  452,  232  U.  S. 
647,  58  L.  Ed.  776,  affirming  judgment  114  P. 
955,  13  Ariz.  388. 

The  federal  Supreme  Court  will  not  lightly 
disturb  on  writ  of  error  the  decision  of  a  ter- 
ritorial Supreme  Court,  turning  largely  upon 
the  local  practice.— Tevis  v.  Ryan,  34  S.  Ct.  481, 
J3S  U.  S.  273,  58  L.  Ed.  957,  affirming  judg- 
ments 108  P.  461,  13  Ariz.  120,  and  114  P. 
557,  13  Ariz.  282. 

The  federal  Supreme  Court  will  not  disturb 
the  rulings  of  the  territorial  Supreme  Court 
that  Civ.  Code  Ariz.  1887,  par.  2G54,  gave  the 
county  board  of  equalization  no  authority  to 
raise  the  assessment  of  some  only  of  a  group 
of  mining  claims  originally  assessed  en  masse 
on  the  return  of  the  owner. — Territory  of  Arizo- 
na ex  rel.  Gaines  v.  Copper  Queen  Consol.  Min. 
Co.,  34  S.  Ct.  546,  233  U.  S.  87,  58  L.  Ed.  863, 
affirming  judgment  108  P.  960,  13  Ariz.  198. 

Decision  of  territorial  Supreme  Court  that 
the  question  whether  the  evidence  supported  a 
default  judgment  cannot  be  raised  by  moving 


judgment  will  be  followed  by  the  federal  Su- 
preme Court.— Herbert  v.  Bicknell,  34  S.  Ct. 
562,  233  U.  S.  70,  58  L.  Ed.  854. 

The  federal  Supreme  Court  will  not  disturb 
the  ruling  of  the  territorial  Supreme  Court  that 
leaving  a  copy  of  a  summons  at  the  place  where 
the  principal  defendant,  in  garnishment,  last 
had  stopped,  satisfied  the  requirement  of  Rev. 
Laws  Hawaii,  $  2114,  that  it  be  left  at  his  last 
and  usual  place  of  abode.— Id. 

Admission  of  oral  testimony  of  chief  en« 
gineer  of  railroad  to  prove  the  adoption  by  di- 
rectors of  the  line  of  the  proposed  railroad  will 
not  require  reversal  of  decree  of  the  territorial 
Supreme  Court,  affirming  the  decree,  where,  not- 
withstanding Comp.  Laws  N.  M.  1897,  S  3832, 
directors  had  failed  to  keep  a  record  of  all  pro- 
ceedings in  a  special  book. — Denver  &  R.  G.  R. 
Co.  V.  Arizbna  &  C.  R.  Co.  of  New  Mexico,  34 
S.  Ct.  691,  233  U.  S.  601,  58  L.  Ed.  1111,  af- 
firming decree  Arizona  &  C.  R.  Co.  of  New 
Mexico  V.  Denver  &  R.  G.  R.  Co.,  117  P.  730, 
16  N.  W.  281. 

Decision  of  territorial  Supreme  Court  that 
a  railroad  is  entitled  to  protection  against  inter- 
ference with  its  right  of  way  from  final  loca- 
tion, notwithstanding  delay  in  filing  msip  there- 
of, if  it  is  filed  within  the  reasonable  time  al- 
lowed by  Comp.  Laws  N.  M.  1897,  §  3874,  will 
not  be  reversed  by  federal  Supreme  Court, 
though  under  section  3850,  a  petition  for  con- 
demnation must  allege  survey  and  location  ac- 
cording to  survey. — Id. 

The  jurisdiction  of  the  federal  Supreme 
Court  under  Judicial  Code  (Act  March  3,  1911, 
c.  231)  §  247,  36  Stat.  1158  (U.  S.  Comp.  St. 
Supp.  1911,  p.  230),  to  review  judgments  of 
district  courts  of  Alaska  because  of  presence  of 
a  constitutional  question  exists  only  when  such 
question  was  actually  raised  in  the  trial  court. — 
Itow  V.  United  States,  34  S.  Ct  699,  233  U. 
S.  581,  58  L.  Ed.  1102. 

Rulings  of  a  territorial  Supreme  Court  as 
to  pleadings  and  practice  will  ordinarily  be  ac- 
cepted by  the  federal  Supreme  Court. — Schmidt 
&  Story  V.  Bank  of  Commerce,  34  S.  Ct.  730, 
234  U.  S.  64,  58  L.  Ed.  1214,  reversing  judg- 
ment Bank  of  Commerce  v.  Broyles,  120  P.  670, 
16  N.  M.  414. 

Jurisdiction  of  the  federal  Supreme  Court 
on  appeal  from  Supreme  Court  of  Porto  Rico 
under  Act  April  12,  1900,  §  35,  relating  to  the 
power  of  the  former  court  to  review  judgments 
of  territorial  Supreme  Court,  is  confined  to  de- 
termining whether  the  facts  found  below  support 
the  judgment  or  whether  there  was  error  in  rul- 
ings on  evidence  shown  by  duly  certified  excep- 
tions.— People  of  Porto  Rico  v.  Emmanuel,  36 
S.  Ct  33,  235  U.  S.  251.  59  L.  Ed.  215. 

Proceedings  to  review  in  the  federal  Su- 
preme Court  judgment  of  Porto  Rico  Supreme 
Court  under  Act  April  12,  1900,  f  35,  relating 
to  appellate  jurisdiction  possessed  by  the  former 
court  to  review  territorial  Supreme  Court  judg- 
ments, must  be  by  appeal,  unless  there  was  a 
trial  by  jury  under  Act  April  7,  1874,  S  2,  in 
which  case  appellate  jurisdiction  must  be  ex- 
ercised by  writ  of  error. — Id. 

Jurisdiction  of  the  federal  Supreme  Court 
on  appeal  from  Supreme  Court  of  Porto  Rico 
is  confined  to  determining  whether  error  of  law 
was  committed  in  admitting  or  rejecting  evi- 
dence and  whether  the  findings  of  fact  sustained 
the  conclusions  based  on  them. — ^Monagas  v. 
Albertucci,  35  S.  Ct.  95,  235  U.  S.  81.  59  L.  Ed. 
139. 

Finding  of  fact  of  the  Porto  Rico  Supreme 
Court  on  which  is  based  its  ruling  that  a  con- 
tract is  one  of  conditional  sale  may  be  treated 
as  conclusive  by  the  ^  federal  Supreme  Court, 
without  reviewing  rulings  of.  the  former  court 
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contract  was  a  mortgage  where  tlie  condusion 
that  error  had  been  committed  did  not  arise 
from  the  ruling  that  there  was  want  of  power 
to  admit  any  testimony,  but  from  the  fact  that 
the  testimony  offered  was  found  to  bear  no  le- 
gal relation  to  such  purpose,  and  to  be  of  no 
probative  force  tending  to  support  Uie  varying 
of  the  contract.— Id. 

Federal  Supreme  Court  will  defer  to  rulings 
of  local  courts  as  to  validity  under  Hawaiian 
laws  of  a  judgment  of  the  Hawaiian  courts.— 
Kapiolani  Estate  v.  Atcherlev,  35  S.  Ct  832, 
238  U.  S.  119,  59  L.  Ed.  1229. 

A  writ  of  error  to  the  district  Court  of 
the  United  SUtes  for  the  District  of  Porto  Rico 
must  be  dismissed^  where  there  is  no  bill  of  ex- 
ceptions and  nothing  enabling  the  court  to  as- 
certain the  constitutional  questions  relied  on. — 
Cerecedo  v.  United  States,  36  S.  Ct  3,  239 
U.  'S.  1,  60  li.  Ed.  113. 

Local  law  as  applied  below  will  be  accepted 
by  the  federal  Supreme  Court  on  appeal  from 
the  Philippine  Supreme  Court  unless  error  was 
clearly  committed.— De  Villanueva  v.  Villauue- 
va,  36  S.  Ct  109,  239  U.  S.  293,  60  L.  Ed.  293. 

The  facts  cannot  be  reviewed  by  the  federal 
Supreme  Court  on  appeal  from  the  Porto  Rico 
Supreme  Court,  where  the  evidence  is  not  in 
the  record,  except  as  shown  in  the  opinion  of 
the  court  below  or  in  a  statement  of  facts  pre- 
pared by  that  court  for  the  purposes  of  the  ap- 
peal.—Cardona  V.  Quinones,  36  S.  Ct  346,  240 
U.  S.  83,  60  U  Ed.  538. 

The  action  of  the  Supreme  Court  of  Porto 
Rico  as  to  matters  of  local  law  in  respect  to 
procedure  will  not  be  disturbed  by  the  federal 
Supreme  Court,  unless  error  clearly  appears. — 
Id. 

Legal  propositions,  ignoring  or  disputing  the 
findings  of  fact  on  which  the  conclusions  of  the 
court  below  are  based,  cannot  be  urged  in  the 
federal  Supreme  Court  as  grounds  for  reversal 
of  a  decree  of  the  Porto  Rico  Supreme  Court, 
where  the  record  is  such  that  the  facts  cannot 
be  reviewed. — Id. 

Federal  Supreme  Court  will  not  reverse 
decree  of  Supreme  Court  of  the  Philippine  Is- 
lands, where  objection  is  not  presented  to  the 
court  below  nor  assigned  as  error  on  appeal.— De 
La  Rama  v.  De  La  Kama,  36  S.  Ct  518,  241 
U.  S.  154,  60  L.  Ed.  932. 

^=s>388.  BeTie'w  of  decisions  of  courts  of 

District  of  Columbia. 

See  13  Cent  Dig.  Courts,  §|  1038-1040:    2  Cent  Dig. 
App.  &  B.  II  309,  334;    3  Cent  Dig.  App.  ft  B.  §  3394. 

According  to  the  practice  in  the  district  of 
Columbia,  when  the  general  term  of  the  su- 
preme court  sustains  exceptions  of  the  defend- 
ant against  whom  the  verdict  and  judgment 
went  in  the  special  term  for  circuit  court  busi- 
ness, and  orders  a  second  trial,  the  case  stands 
as  if  it  had  never  been  tried  before ;  and,  on  a 
writ  of  error  from  the  United  States  supreme 
court  to  the  general  term  which  affirmed  a  ver- 
dict of  the  special  term  on  the  second  trial  in 
favor  of  the  plaintiff,  only  the  rulings  at  the' 
second  trial,  and  no  rulings^  whether  similar  or 
different,  at  the  former  trial,  can  be  brought 
up.— Shepherd  v.  Thompson,  122  U.  S.  231,  7 
S.  Ct  1229,  30  L.  Ed.  1156. 

Where  the  second  comptroller  and  fourth 
auditor  of  the  treasury  of  the  United  States 
have  disallowed  a  naval  officer's  claim  for  mile- 
age, under  Act  Cong.  March  3,  1835,  and  he  ap- 
plies to  the  supreme  court  of  the  District  of 
Columbia  for  a  writ  of  mandamus  to  those  of- 
ficers, on  the  ground  that  their  duty  in  the 
premises  is  to  allow  his  claim,  under  the  deci- 
sions of  the  supreme  court  of  the  United  States, 
and  that  this  duty  is  purely  ministerial,  the 
case  involves  no  question  of  the  validity  of  an 
authority   exercised  under  the   United   States, 


but  only  whether  the  exercise  of  an  authority 
thereunder  was  erroneous;  and,  where  the 
amount  involved  is  not  within  the  jurisdiction 
of  the  supreme  court  of  the  United  States,  a 
writ  of  error  will  not  lie  to  the  supreme  court 
of  the  District  to  review  its  action  in  denying 
the  petition  for  mandamus. — United  States  v. 
Lynch.  137  U.  S.  280,  11  S.  Ct  114,  ^  L. 
Ed.  7^. 

Rev.  St  D.  C.  t  846,  giving  the  same  right 
of  appeal  from  the  supreme  court  of  the  Dis- 
trict as  is  "provided  by  law"  for  appeals  from 
circuit  courts,  does  not  render  applicable  to 
that  court  the  provision  of  the  subsequent  ju- 
diciary act  of  March  3,  1891,  J  5,  allowing  ap- 
peals from  the  existing  circuit  courts  to  the 
United  States  supreme  court  in  cases  of  con- 
viction of  a  capital  or  otherwise  infamous 
crime.— In  re  Heath,  144  U.  S.  92,  12  S.  Ct. 
615,  86  U  Ed.  358. 

The  supreme  court  of  the  United  States  has 
no  jurisdiction  to  review,  on  writ  of  error,  a 
judgment  of  the  supreme  court  of  the  District 
of  Columbia  sentencing  a  prisoner  to  death  for 
murder.— Cross  v.  United  States,  145  U.  S.  571, 
12  S.  Ct  842,  36  L.  £3d.  821 ;  In  re  Schneider, 
148  U.  S.  157,  13  S.  Ct  572,  37  L.  Ed.  404. 

The  supreme  court  of  the  United  States 
has  no  authority  to  review  by  writ  of  error  a 
sentence  of  death  imposed  by  the  supreme  court 
of  the  District  of  Columbia.  Act  Cong.  Feb. 
6,  1889,  t  6  (25  Stat  655),  giving  such  authori- 
ty with  respect  to  federal  courts  in  general, 
does  not  apply  to  that  court  as  it  was  not  the 
purpose  of  the  act  to  secure  a  double  review. — 
Cross  V.  United  States,  145  U.  S.  571,  12  & 
Ct  842,  36  L.  Ed.  821. 

Rev.  St  t  706,  and  Rev.  St  D.  C.  t  847, 

providing  for  the  allowance  of  appeals  and 
writs  of  error  by  the  justices  of  the  supreme 
court  of  the  United  States  under  special  cir- 
cumstances, are  no  longer  in  force.  20  Stat. 
320 ;  23  Stat  443.-Cro6s  v.  Burke,  146  U.  & 
82,  13  S.  Ct  22,  36  L.  Ed.  896;  United  SUtes 
V.  Wanamaker,  147  U.  S.  149,  13  S.  Ct  279, 
37  U  Ed.  118. 

Rev.  St.  D.  C.  t  846»  giving  the  same  right 
of  appeal  from  the  supreme  court  of  the  Dis- 
trict as  is  "provided  by  law"  for  appeals  from 
circuit  courts,  does  not  render  applicable  to 
that  court  the  provisions  of  subsequent  acts 
regulating  appeals  from  circuit  courts.— Cross 
v.  Burke,  146  U.  S.  82,  13  S.  Ct  22,  36  Lu 
Ed.  896. 

A  judgment  of  the  court  of  appeals  of  the 
District  of  Columbia  refusing  a  mandamus  to 
the  commissioner  of  patents  to  register  a  trade- 
mark is  not  reviewable  as  drawing  in  question 
the  vaJidity  of  a  statute  or  an  authority  exer- 
cised under  the  United  States  (Act  Feb.  9. 
1893,  c.  74,  §  8),  where  the  only  controversy  is 
as  to  the  construction  of  the  act  of  congress 
under  which  registration  is  claimed,  and  conse- 
quently as  to  the  nature  and  extent  of  the  com- 
missioner's authority.—United  States  v.  Sey- 
mour, 153  U.  S.  353,  14  S.  Ct  871,  38  U  Ed. 
742. 

Upon  an  appeal  to  the  United  States  su- 
preme court  from  a  final  decree  of  the  general 
term  of  the  supreme  court  of  the  District  of 
Columbia,  the  entire  record  is  brought  up  for  a 
rehearing.— Spalding  v.  Mason,  161  U.  S.  875, 
16  S.  Ct  592,  40  L.  Ed.  73a 

The  supreme  court  cannot  review  a  decision 
of  the  court  of  appeals  of  the  District  of  Oolnm- 
bia  in  an  action  of  forcible  detainer  to  recover 
possession,  under  a  trust  deed,  of  certain  prop- 
erty, on  default  in  payment  of  the  debt  secured 
thereby,  though  the  value  of  the  property  ex- 
ceeds $5,000;  there  being  nothing  to  show  that 
the  value  of  the  possession  reaches  that  amount 
defendant  being  in  possession  under  a  lease  for 
one  year  at  a  rental  of  |1,560.— Willis  T.  Bast* 
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era  Trust  &  Banking  Co.,  17  S.  Ct  739,  167 
U.  S.  76.  42  L.  Ed.  83. 

A  decision  by  the  court  of  appeals  of  the 
District  of  Columbia  that  the  acts  of  congress 
establishing  a  system  of  water  supply  in  the 
District,  and  regulating  the  method  of  assess- 
ment, are  constitutional,  and  that  an  assessment 
thereunder  without  notice  to  a  property  holder 
was  valid,  involves  the  validity  of  statutes  of 
the  United  States,  and  of  an  authority  exercis* 
ed  thereunder,  so  as  to  -be  reviewable  by  the  su- 
preme court.~Parsons  v.  District  of  Columbia, 
18  S.  Ct.  521,  170  U.  S.  45,  42  L.  Ed.  943. 

A  judgment  in  a  criminal  case  cannot  be 
reviewed  on  writ  of  error  from  the  federal  Su- 
preme Court  to  the  Court  of  Appeals  of  the 
District  of  Columbia,  under  Act  Cong.  March 
3,  1901,  c.  854  (31  Stat.  1189)  S  233,  providing 
for  a  review  of  judgments  of  that  court  in  the 
federal  Supreme  Court  upon  writ  of  error  or 
appeal,  without  regard  to  the  amount  in  dis- 
pute, in  cases  in  which  the  validity  of  anjr  pat- 
ent or  copyright  is  involved,  or  in  which  is 
drawn  in  question  the  validity  of  any  treaty 
or  statute  of,  or  an  authority  exercised  under, 
the  United  States.    Writ  of  error  20  App.  D. 

C.  336,  dismissed.— Sinclair  v.  District  of 
Columbia,  24  S.  Ct  212,  192  U.  S.  16,  48  L. 
Ed.  322. 

A  suit  in  which  the  validity  of  a  regulation 
established  by  the  Commissioners  of  Patents, 
under  the  authority  of  Rev.  St  U.  S.  {  482  [U. 
S.  Comp.  St  1901,  p.  272],  for  the  conduct  of 
proceedings  in  the  Patent  Office,  is  assailed,  is 
one  in  which  there  is  drawn  in  question  the 
validity  of  '*an  authority  exercised  under  the 
United  States'*  within  tJie  meaningof  Act  Feb. 
9,  1893,  c.  74,  t  8,  27  Stat  436  [U.  S.  Comp. 
St  1901,  p.  673],  ^ving  an  appeal  in  such 
cases  from  the  final  judgment  or  decree  of  the 
Court  of  Appeals  of  the  District  of  Columbia 
to  the  federal  Supreme  Court.— United  States 
ex  rel.  Steinmets  v.  Allen.  24  S.  Ct.  416,  192 
U.  S.  543,  48  L.  Ed.  555. 

Writ  of  error,  and  not  appeal,  is  the  only 
mode  of  reviewing  a  judgment  of  the  Court  of 
Appeals  of  the  District  of  Columbia,  sustaining 
an  assessment  and  award  in  condemnation  pro- 
ceedings instituted  under  Act  Cong.  June  6, 
1900,  c.  810  (31  Stat  668).  in  view  of  the  pro- 
vision of  Clode  D.  C.  f  233,  that  the  power  to 
review  judgments  or  decree  of  that  court  is  to 
be  exerted  only  in  the  same  manner,  and  under 
the  same  regulations,  as  prevailed  before  its 
organisation  in  cases  of  writs  of  error  to,  or 
appeals  from,  the  Supreme  Court  of  that  Dis- 
trict  Judgment  20  App.  D.  C.  421,  affirmed. — 
Metropolitan  R.  Co.  v.  MacFarland,  25  S.  Ct 
28,  195  U.  S.  322,  49  L.  Ed.  219. 

The  validity  of  an  authority  exercised  un- 
der the  United  States  was  not  drawn  in  ques- 
tion so  as  to  sustain  the  appellate  jurisdiction 
of  the  Supreme  Court  of  the  United  States  over 
the  Court  of  Appeals  of  the  District  of  Colum- 
bia, under  Code  D.  C.  §  233,  by  a  petition  for 
mandamus  to  compel  the  restoration  to  her 
position  in  the  classified  civil  service  of  a 
clerk  whose  contention  is  not  that  the  Presi- 
dent and  his  representatives  were  without  au- 
thority to  dismiss  her,  but  that  her  dismissal 
was  illegal  because  the  requisite  formalities  pre- 
scribed by  the  civil  service  regulations  were 
not  observed.     Writ  of  error   (1904)  24   App. 

D.  C.  95,  dismissed.— United  States  v.  Taft 
27  S.  Ct  148,  203  U.  S.  461.  51  L.  Ed.  269. 

An  appeal  after  a  verdict  of  not  guilty  in 
a  criminal  case  was  not  auUiorized  on  behalf 
of  the  government  by  the  provisions  of  Code  of 
Laws  D.  C.  1901,  J  935,  that  "in  all  criminal 
prosecutions,  the  United  Stateis  or  the  District 
of  Clolumbia,  as  the  case  may  be,  shall  have 
the  same  •right  of  appeal  as  is  given  to  tiie  de- 
fendant including  the  right  to  a  bill  of  excep- 


tions; provided,  iliat  If,  on  such  appeal,  it 
shall  be  found  that  there  was  error  in  the  rul- 
ings of  the  court  during  the  trial,  a  verdict  in 
favor  of  the  defendant  shall  not  be  set  aside." 
—United  States  v.  Evans.  29  S.  Ct  507,  213 
U.  S.  297,  53  L.  Ed.  8CS. 

The  specification  of  errors  in  appellant's 
brief  on  appeal  from  the  court  of  appeals  of 
the  District  of  dJolumMa  does  not  satisfy  the 
requiremenU  of  Rev.  St.  S§  997,  1012  (U.  S. 
Comp.  St.  1901,  pp.  712,  716)  and  Supreme 
(>)urt  Rule  35  (29  Sup.  Ct.  xxii)  that  an  as- 
signment of  errors  be  filed  with  the  transcript 
of  record.— (1911)  Briscoe  v.  Rudolph,  31  S. 
Ct  679,  221  U.  S.  547,  55  L.  Ed.  848,  affirm- 
ing decree  (1908)  Same  v.  MacFarland,  32  App. 
D.  C.  167. 

The  federal  Supreme  Court  on  reversing 
a  decree  of  the  €)ourt  of  Appeals  of  the  Dis- 
trict of  Columbia  with  directions  to  affirm  the 
decree  of  the  Supreme  Court  of  the  district, 
dismissing  the  bill  in  the  suit  to  enjoin  an  army 
officer  from  making  or  causing  to  be  made  guns 
or  gun  carriages  embodying  patented  inven- 
tions, may  direct  that  the  affirmance  may  be 
without  prejudice  to  proceed  for  compensation 
under  Act  June  25,  1910.— Crozier  v.  Fried. 
Krnpp  Aktiengesellschaft,  32  S.  Ct  488,  224 
U.  S.  290,  56  L.  Ed.  771,  reversing  judgment 
Fried.  Krupp  Aktiengesellschaft  v.  Crozier.  32 
App.  D.  C.  i,  15  Ann.  Cas.  1108. 

C!k>ngressional  acts  having  general  author- 
ity tiirou^hout  the  United  States  are  meant  by 
the  provision  of  Federal  Judicial  Code  (Act 
March  3.  1911,  c.  231,  36  ^t  1158  [U.  S. 
Comp.  St  Supp.  1911,  p.  231J)  §  250,  for  ap- 
pellate review  in  the  federal  Supreme  Court  of 
iudgments  of  the  Court  of  Appeals  of  the 
district  of  Columbia  where  the  construction 
of  any  law  of  the  United  States  is  drawn  into 
question  by  defendant— American  Security  & 
Trust  Co.  V.  Commissioners  of  District  of  Co- 
lumbia. 32  S.  Ct  553,  224  U.  S.  491,  56  L.  Ed. 
856,  denying  writ  of  error  Same  v.  Rudolph, 
38  App.  D.  C.  32. 

The  right  to  review  in  the  federal  Supreme 
Court  of  a  judgment  of  the  Court  of  Appeals 
of  the  District  of  Columbia,  where  the  matter 
in  dispute  exceeds  |5,000,  was  not  saved  as  to 
a  cause  pending  in  the  Court  of  Appeals  Janu- 
ary 1,  1912.  when  the  Federal  Judicial  Ck>de 
(Act  March  3.  1911,  c.  231,  36  Stat.  1169  [U. 
S.  Comp.  St  Supp.  1911,  p.  2461)  took  effect, 
by  section  299  of  that  Code. — Washington  Home 
for  Incurables  v.  American  Security  &.  Trust 
Co.,  32  S.  Ct.  554.  224  U.  S.  486,  56  L. 
Ed.  854,  denying  writ  of  error  and  leave  to  ap- 
peal 38  App.  D.  C.  421. 

The  validity  of  an  authority  exercised  un- 
der the  United  States  or  the  scope  of  any 
power  of  United  States  officers  was  not  "drawn 
m  question"  within  Judicial  Code,  §  250  (Act' 
March  3.  1911,  c.  231,  36  Stat  1159  [U.  S. 
Comp.  St.  Supp.  1911,  p.  231]),  governing  the 
appellate  jurisdiction  of  the  Supreme  Court 
over  the  Court  of  Appeals  of  tlie  District  of 
Columbia,  in  a  case  in  which  the  validity  of 
the  action  of  the  Land  Department  in  with- 
holding a  patent  under  Act  March  3.  1891,  S  7. 
was  involved.— United  States  ex  rel.  Champion 
Lumber  Co.  v.  Fisher,  33  S.  Ct  329,  227  U. 
S.  445.  57  L.  Ed.  591.  denving  petition  for  writ 
of  error  39  App.  D.  C.  158. 

A  decision  refusing  mandamus  to  compel 
the  Secretary  of  the  Navy  to  record  the  peti- 
tioner's name  on  the  register  of  retired  officers 
of  the  navy  as  a  paymaster's  clerk  held  not  one 
in  which  the  validity  of  an  authority  exercised 
under  the  United  States  or  the  power  of  an 
officer  of  the  United  States  was  drawn  in  ques- 
tion within  Judicial  Code,  S  250  (Act  Mardi 
3.  1911,  c.  231,  36  Stat  1159  [U.  S.  Comp. 
St.  Supp.  1911,  p.  231).— United  States  ex  rel. 
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Foreman  v.  Meyer,  S3  S.  Ct.  331,  227  U.  S. 
452,  57  L.  Dd.  594,  denying  petition  for  writ 
of  error  38  App.  D.  C.  472. 

A  suit  to  enjoin  the  maintenance  of  a  par- 
ty wall  under  regulation  of  commissioners  of 
the  District  of  Columbia  under  Act  June  14, 
1878,  is  one  drawing  in  question  validity  of  an 
authority  exercised  under  the  United  States 
within  Code  D.  O.  §  233,  governing  the  appel- 
late jurisdictiwi  of  the  Supreme  Court.— Smoot 
V.  Heyl,  33  S.  Ct.  336,  227  U.  S.  518,  57  L.  Ed. 
621,  affirming  decree  34  App.  D.  O.  480. 

A  decision  of  the  District  Court  of  Appeals 
of  the  District  of  Columbia  that  an  exterior 
wall  of  a  one-story  bay  window  is  not  a  party 
wall  within  building  regulations  promulgated 
under  Act  June  14,  1878,  which  defines  such  a 
wall  as  one  built  on  the  dividing  line  for  com- 
mon use,  is  not  so  clearly  erroneous  as  to  re- 
quire reversaL — Id. 

An  appeal  from  the  Court  of  Appeals  of 
the  District  of  Columbia  reversing  a  decree  en- 
forcing a  lien  of  attorneys  on  a  fund  or  a 
claim  against  the  United  States  allowed  by  the 
federal  Supreme  Court  over  the  objection  that 
the  question  raised  concerning  the  construction 
of  Rev.  St.  U.  S.  §  3477  (U.  S.  Comp.  St. 
1901,  p.  2320),  as  to  assignment  of  claims 
against  the  United  States,  has  been  so  foreclos- 
ed that  the  construction  of  the  statute  was 
not  in  question,  in  view  of  the  difference  be- 
tween the  two  lower  courts  as  to  the  effect  of 
an  interlocutory  consent  decree,  and  the  ef- 
fect of  the  statute  on  the  rights  of  the  parties 
to  make  the  agi^pement,  irrespective  of  its  op- 
eration on  the  United  States  and  the  application 
of  the  statute  to  the  case  presented.— McGow- 
an  v.  Parish,  33  S.  Ct.  521,  228  U.  S.  312,  57 
L.  Ed.  849. 

The  federal  Supreme  Court  is  not  limited 
to  the  points  presented  by  plaintiff  in  error  on 
writ  of  error  to  the  District  of  Columbia  Court 
of  Appeals,  to  review  a  judgment  reversing  a 
judgment  of  the  Supreme  Court  of  the  dis- 
trict, but  must  enter  judgment  which  should 
have  been  rendered  by  the  court  below. — Baker 
V.  Warner,  34  S.  Ct  175,  231  U.  S.  588,  58 
I..  Ed.  384,  reversing  judgment  36  App.  D.  C. 
493. 

A  decree  of  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  holding  invalid  a  departmen- 
tal regulation  under  the  Food  and  Drugs  Act  of 
June  30.  1906,  is  appealable  to  the  federal  Su- 
preme Court  as  involving  the  validity  of  an 
authority  exercised  under  the  United  States. 
—United  States  v.  Antikamnia  Chemical  Co., 
34  S.  Ct.  222,  231  U.  S.  654,  58  L.  Ed.  419, 
Ann.  Cas.  1915A,  49,  reversing  decree  37  App. 
D.  C.  343. 

Contentions  that  the  exercise  by  the  Secre- 
tary of  the  Interior  of  his  power  under  Act 
Cong.  June  28,  1906,  §  9,  to  remove  member  of 
the  Osage  Indian  Tribal  Council  for  good  cause 
is  conditioned  on  notice  or  hearing  and  that, 
if  the  statute  does  not  provide  for  hearing,  it 
conflicts  with  the  due  process  clause  of  Const. 
U.  S.  Amend.  5,  were  frivolous  so  as  not  to 
give  the  federal  Supreme  Court  jurisdiction 
under  Judicial  Code,  j  250,  to  review  decisions 
of  the  Court  of  Appeals  of  the  District  of  Co- 
lumbia.—United  States  ex  rel.  Brown  v.  Lane, 
34  S.  Ct.  449,  2,32  U.  S.  598,  58  L.  Ed.  748, 
denying  writ  of  error  40  App.  D.  O.  533. 

Equity  rule  22  for  transfer  of  action  at 
law,  erroneously  begun  in  equity,  cannot  be  in- 
voked on  anpeal  to  the  federal  Supreme  Court 
from  the  Court  of  Appeals  of  the  District  of 
Columbia,  which  affirmed  decree  sustaining  a 
demurrer  to  the  bill.— Curriden  v.  Middleton, 
.34  S.  Ct.  458,  232  V.  S.  633,  58  L.  Ed.  765, 
affirming   decree  37    App.    D.   C.  568. 

A  writ  of  error  will  not  lie  from  the  fed- 
eral Supreme  Court  to  the  District  of  Colum- 
bia  Court  of  Appeals  to  review  a  judgment 


rendered  on  an  appeal  from  the  Supreme  Court 
of  the  District  in  proceedings  to  puniah  an  al- 
leged criminal  contempt  of  an  injunction.— 
Gompers  v.  United  States,  34  S.  Ct.  693.  233 
U.-  a  604.  58  L.  Ed.  1115,  Ann.  Cas.  1915D. 
1044,  reversing  judgment  In  re  Gompers,  40 
App.  D.  C.  293. 

Errors  not  of  a  fundamental  character  not 
presented  to  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  for  consideration,  and  which 
were  waived,  will  not  be  considered  on  an  ap- 
peal which  lies  only  by  reason  of  the  amotunt 
involved.— Magruder  v.  Drury,  35  S.  Ct.  77, 
235  U.  S.  106.  59  L.  Ed.  151. 

An  allowance  to  two  trustees  appointed  to 
];>erform  testamentary  trusts  of  5  per  cent,  com- 
mission on  the  principal  and  10  per  cent,  on 
the  income  will  not  be  disturbed  by  the  federal 
Supreme  Court  on  appeal  from  the  Court  of 
Appeals  of  the  District  of  Columbia,  where 
such  allowance  was  approved  by  both  courts 
below.— Id. 

Original  Ehnplovers*  Liability  Act  June  11, 
1906,  having  been  held  unconstitutional  except 
in  the  District  of  Columbia  and  the  territories, 
is  not  a  law  of  ithe  United  States,  within  Ju- 
dicial Code,  f  250,  relating  to  appellate  review 
of  judgments  of  Court  of  Appeals  of  the  Dis- 
trict of  Columbia.— Washington,  A.  &  Mt.  V. 
Ry.  Co.  V.  Downey,  35  S.  Ct  406.  236  U.  S. 
190,  59  L.  Ed.  533,  dismissing  appeal  40  App. 
D.  C.  147. 

Laws  only  general  in  their  operation 
through  the  United  States  are  within  Judicial 
Code,  §  250,  as  to  appellate  review  in  the  fed- 
eral Supreme  Court  of  judgments  of  Court  of 
Appeals  of  the  District  of  Columbia,  in  cams 
where  the  construction  of  any  law  of  the  Unit- 
ed States  is  in  question.— Id. 

Whether  a  statute  is  general  or  local  with- 
in the  rule  that  laws  only  general  are  within 
Judicial  Code,  §  250,  as  to  review  in  the  feder- 
al Supreme  Court  of  judgments  of  Court  of 
Appeals  of  the  District  of  Columbia,  depends 
on  the  exertion  of  legislative  power  which  the 
statute  shows  and  its  general  operation. — Id. 

Federal  Supreme  Court  on  appeal  from 
the  Court  of  Appeals  of  the  District  of  Colum- 
bia on  ground  specified  in  Judicial  Code.  i.  250, 
may  determine  all  questions  presented  by  the 
record.— McGowan  v.  Parish,  35  S.  Ct.  543,  237 
U.  S.  285,  59  L.  Ed.  955.  reversing  decree 
Parish  V.  McGowan,  39  App.  D.  C.  184. 

Jurisdiction  of  federal  Supreme  Court  under 
Judicial  Code,  §  250,  does  not  extend  to  a  case 
in  the  Court  of  Appeals  of  the  District  of 
Columbia  in  which  the  question  of  authority  of 
the  government  arises  under  the  patent  laws  of 
the  United  States.— United  States  ex  reL  Chott 
v.  Ewing,  35  S.  Ct.  571,  237  U.  S.  197,  58  L. 
Ed.  913,  dismissing  appeal  Moore  v.  United 
States  ex  rel.  Chott,  40  App.  D.  C.  591. 

Contention  that  due  process  of  law  is  de- 
nied surety  in  a  bond  for  release  of  attached 
property,  because  bond,  as  prescribed  by  Code 
D.  C.  f  454  (31  Stat.  1261,  c.  854),  requires 
parties  to  agree  to  abide  by  a  judgment  of  the 
court  as  to  the  property  attached,  while  under 
section  455,  if  the  judgment  goes  for  plaintiff, 
it  shall  be  against  both  defendant  and  his  sure- 
ties, is  not  a  basis  for  writ  of  error  from  the 
federal  Supreme  Court,  because  frivolous. — 
United  Surety  Co.  v.  American  Fruit  Product 
Co.,  35  S.  Ct  828,  238  U.  S.  140,  59  L.  M. 
1238,  dismissing  appeal  40  App.  D.  C.  239. 

Quo  warranto  sections  of  Code  D.  C.  S| 
1538-1540  (31  Stat  1419,  1420,  c.  854),  au- 
thorizing proceedings  by  proper  officers  or  per- 
sons against  national  officers  of  the  United 
States  performing  duties  in  the  district,  must  be 
considered  in  determining  jurisdiction  of  federal 
Supreme  Court  of  writ  of-  error  to  the  Court  of 
Appeals  of  the  District,  where  oonstruction  of 
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siich  sections  is  involved. — ^Newman  v.  United 
States  of  America  ex  rel.  Prizzell,  35  S.  Ct 
881,  238  U.  S.  537,  59  L.  Ed.  1446. 

^=»389.   ReTiew  of  deoisions  of  Court  of 
Claims. 

See  13  Cent.  Dig.  CourU.  SS  1041-1044;    8  Cent.  Dig. 
App.  ft  E.  §  3395.        « 

A  private  act  of  congress  (Act  Feb.  24, 
1874,  18  Stat.  531),  passed  for  the  relief  of  a 
paj'master,  authorizing  him  to  present  his  ac- 
counts to  the  court  of  claims,  in  order  that  it 
might  determine  whether  "just  and  equitable" 
grounds  existed  for  certain  credits  claimed  by 
him,  with  a  right  of  appeal  "as  in  other  cases," 
confers  a  jurisdiction  in  law,  and  not  in  equity; 
and,  an  appeal  to  the  supreme  court  being  gov- 
erned by  the  same  rules  as  in  other  cases,  a  mo- 
tion to  direct  the  court  of  claims  to  send  up  the 
evidence,  or  to  remand  the  case  with  instruc- 
tions to  make  specific  findings  presenting  an  is- 
sue of  fact  for  the  determination  of  the  su- 
preme court,  will  be  overruled. — McClure  v. 
United  States,  116  U.  S.  145,  6  S.  Ct.  321,  29 
L.   Ed.  572. 

Under  Rev.  St.  {  5261,  authorizing  certain 
railroads  to  bring  suit  in  the  court  of  claims  for 
compensation  for  transportation  services  to  the 
government,  a  jurisdiction  at  law  and  not  in 
equity  is  conferred,  and,  on  appeal  to  the  su- 
preme court  of  the  United  States,  a  motion  that 
the  court  of  claims  be  directed  to  send  up  all 
the  evidence  and  interlocutory  rulings,  or  to 
make  specific  findings  upon  incidental  facts  in 
addition  to  its  general  finding,  will  be  over- 
ruled.— ^Unlon  Pac.  Ry.  Co.  v.  United  States, 
116  U.  S.  154,  6  S.  Ct.  325,  29  U  Ed.  584. 

Rev.  St.  §  236,  providing  that  all  claims  and 
demands  against  the  United  States  treasury 
shall  be  settled  and  adjusted  in  the  depart- 
ment of  the  treasury,  does  not  give  that  de- 
partment power  to  go  behind  or  revise  judg- 
ments of  the  court  of  claims,  or  operate  to  deny 
an  appeal  from  a  decision  of  the  court  of 
claims  to  the  United  States  supreme  court; 
the  claims  mentioned  in  this  section  referring  to 
a  different  class  from  those  passed  on  by  the 
court  of  claims,  and  Rev.  St.  §  1089,  making  it 
the  duty  of  the  secretary  of  the  treasury  to  pay 
judgments  of  the  court  of  claims  "on  presenta- 
tion of  a  copy  of  said  judgment  certified  accord- 
ing to  law." — United  States  v.  Jones,  119  U.  S. 
477.  7  S.  Ct.  283,  30  L.  Ed.  440. 

It  was  argued,  in  support  of  a  motion  to 
dismiss  an  appeal  from  a  judgment  of  the  court 
of  claims,  that  the  treasury  had  the  right  to 
revise  the  judgment,  and  that  no  appeal  lay 
from  the  court  of  claims  to  the  United  States 
supreme  court,  and  that  this  reasoning  was  sup- 
ported by  Act  Cong.  March  3,  1875,  c.  149, 
which  provides  for  deducting  any  debt  due  the 
United  States  from  any  judgment  recovered 
against  the  United  States  by  such  debtor. 
Held,  that  that  act  gave  the  accounting  officers 
of  the  United  States  no  authority  to  re-examine 
the  judgment,  but  merely  to  offset  it  with  an- 
other claim,  and  that  hence  the  treasury  had 
no  appellate  jprisdiction,  but  that  the  same  was 
vested  in  the  United  States  supreme  court. — Id. 

The  findings  of  fact  and  conclusions  of  law 
which  the  court  of  claims  makes  and  transmits 
to  a  department  on  any  "claims  or  matter"  re- 
ferred to  it  by  such  department  with  the  claim- 
ant's consent,  under  the  provisions  of  section 
12,  Act  March  3,  1887  (1  Supp,  Rev.  St.  [2d 
Bd.]  p.  559),  is  advisory  oiily,  and  is,  therefore, 
not  a  judgment  which  is  subject  to  review  in 
the  supreme  court  under  section  9  of  that  act. 
—In  re  Sanborn,  148  U.  S.  222,  13  S.  Ct.  577, 
37  L.  Ed.  429. 

Under  Act  June  30,  1886,  referring  a  claim 
for  the  use  by  the  government  of  a  patented 


improvement  to  the  court  of  claims,  with  au- 
thority to  award  judgment  according  to  its; 
value  to  the  government,  that  court  gave  judg- 
ment for  the  amount  of  such  value  as  found  by 
it.  Held^  that  the  supreme  court  could  not  re- 
view such  finding.— Talbert  v.  United  States, 
155  U.  S.  45,  15  S.  Ct.  4,  39  U  Ed.  64. 

The  repeal  by  Act  Cong.  March  3,  1897,  c. 
387  (29  Stat.  665,  669),  of  Act  Feb.  13,  1895, 
c.  87  (28  Stat.  664),-  and  the  enactment  that  all 
proceedings  pending  under  the  act  so  repealed 
shall  be  vacated,  and  that  no  judgment  hereto- 
fore rendered  in  pursuance  of  said  act  shall 
be  paid,  precludes  the  supreme  court  of  the  Unit- 
ed States  from  taking  jurisdiction  of  an  appeal, 
by  the  District  of  Columbia  from  a  judgment 
allowing  certain  claims,  although 'the  ^applica- 
tion for  the  appeal  had  been  made  and  notice 
given  before  the  repeal  of  the  statute.— District 
of  Columbia  v.  Eslin,  22  S.  Ct  17,  183  U.  S. 
62,  46  L.  Ed.  85. 

.  The  finality  of  a  judgment  of  the  court  of 
claims  cannot  be  contested  by  the  defendant 
on  account  of  the  filing  of  amended  findings 
of  fact,  where  this  was  done  at  his  own  re- 
quest in  connection  with  a  motion  for  a  new 
trial,  and  he  also  subsequently  took  an  ap-^ 
peal  from  the  judgment  after  his  motion  for. 
new  trial  was  overruled.  Judgment,  St.  Louis 
&  M.  V.  Transp.  Co.  v.  United  States,  33  Ct. 
CI.  251,  affirmed.— United  States  v.  St.  Louis 
&  M.  V.  Transp.  Co.,  22  S.  Ct,  350,  184  U.  S. 
247,  46  L.  Ed.  520. 

The  refusal  of  the  Court  of  Claims  to  make 
an  allowance  for  the  transportation  from  the 
Philippine  Islands  to  Spain,  under  a  contract 
with  the  United  States,  of  certain  Spanish  pris- 
oners of  war,  certified  by  an  American  consul 
to  have  been  landed  in  a  Spanish  port,  will  not 
be  disturbed  on  appeal  where  the  method  pre- 
scribed by  the  contract  for  determining  the  in- 
itial fact  that  such  persons  had  been  taken  on 
board  in  the  Philippine  Islands  had  not  been 
pursued,  and  the  evidence  did  not  establish  to 
the  satisfaction  of  that  court  that  such  persons 
were  entitled  to  transportation  under  the  con- 
tract. Judgment  (1907)  J.  M.  Ceballos  v.  Unit- 
ed States,  42  Ct  CI.  318,  reversed.— J.  M.  Ce- 
ballos &  Co.  V.  United  States,  29  S.  CJt.  583,  214 
U.  S.  47,  53  L.  Ed.  904. 

The  record  on  cross-appeals  from  an  award 
by  the  Court  of  Claims  under  a  contract  for  a 
public  work  will  be  remanded  for  correction, 
where  the  court  failed  to  make  an  explicit  find- 
ing as  to  the  knowledge  and  good  faith  of  the 
government  inspector  whose  action  is  alleged 
to  have  impeded  greatly  the  progress  of  the 
work,  to  the  claimant's  injury,  or  to  find  as  a 
fact  whether  or  not  complaint  of  the  inspec- 
tor's action  was  made  by  the  claimant  to  a 
superior  officer,  and,  If  made,  as  to  the  date  of 
such  complaint  and  the  action  taken  upon  it— 
(1911)  Ripley  v.  United  States,  31  S.  Ct.  478, 
220  U.  S.  491,  55  L.  Ed.  557,  remanding  record 
for  additional  findings  (1910)  45  Ct  CI.  621. 

Additional  findings  made  by  the  Court  of 
Claims  do  not  conform  to  the  mandate  of  the 
federal  Supreme  Court,  remanding  the  record 
on  cross-appeals  from  an  award  under  a  con- 
tract for  a  public  work,  for  an  explicit  finding 
as  to  the  knowledge  and  good  faith  of  the  gov- 
ernment inspector  whose  action  is^  alleged  to 
have  impeded  greatly  the  progress  of  the  work, 
to  the  claimant's  injury,  where  the  statement  in 
such  findings  that  the  inspector  was  knowingly 
acting  in  bad  faith  is  qualified  by  other  lan- 
guage which  shows  that  such  knowledge  and 
bad  faith  are  inferred  solely  from  lapse  of 
time,  with  nothing  to  indicate  that  such  as: 
inference  is  a  necessary  conclusion. — Ripley  v. 
United  States,  32  S.  Ct  60,  222  U.  S.  144,  56 
U  Ed.  131. 
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A  contractor  for  Bcreen-wagon  iQail  serv- 
ice whose  petition  for  compensation  from  the 
sovemment  has  been  dismissed  by  the  Court  of 
Claims  cannot  ayail  himself  of  the  objection, 
first  raised  on  appeal,  to  the  absence  of  any 
pleadinjc  setting  up  as  a  counterclaim  or  set-off 
the  dif^ence  between  the  cost  of  the  service 
onder  a  reletting  and  the  entire  contract  price 
for  the  full  term  under  his  contract— (1912) 
Huse  v.  United  States,  32  S.  Ct.  119.  222  U. 
S.  496.  56  L.  Ed.  285,  affirming  judgment 
a908)  44  Ct  CI.  19. 

Supplemental  decree  of  Conrjt  of  Claims  in 
controversy  over  rights  of  Cherokee  freedmen 
in  distribution  of  tribal  property  held,  in  de- 
termining right  to  appeal,  not  merely  in  the 
nature  of  an  execution  of  the  original  decree. 
—(1912)  Cherokee  Nation  v.  Whitmire,  32  S. 
Ct  200,  223  U.  S.  106,  56  L.  Ed.  370,  revers- 
ing decree  (1911)  Whitmire  y.  United  States, 
46  Ct  CI.  227. 

A  case  will  not  be  remanded  to  the  Court 
of  Claims  on  a  motion  calling  for  certification 
of  the  evidence  because  contravening  a  rule 
of  Uie  federal  Supreme  Court  which  requires 
the  record  on  appeal  from  the  Court  of  Claims 
to  contain  a  finding  of  the  facts  and  not  the 
evidence  establishing  it— <1912)  United  States 
y.  Soci6t6  Anonyme  Des  Anciens  Etablisse- 
ments  Call,  32  S.  Ct  479,  224  U.  S.  309,  56 
L.  Ed.  778,  affirming  judgment  (1907)  Soci6t6 
Anonyme  Des  Anciens  Etablissements  Cail  y. 
United  SUtes,  43  Ct  CL  25. 

A  finding  of  the  Court  of  Claims  as  to  com- 
pensation to  be  paid  by  United  States  for  its 
use  of  a  patent  to  which  no  objection  was  tak- 
en or  exception  reserved  is  conclusive  on  the 
federal  Supreme  Court — ^Id. 

Findings  of  fact  that  there  was  no  mutual 
mistake  in  execution  of  a  government  contract 
and  of  a  release  to  the  government  of  claims 
growing  out  of  it  are  conclusive  on  the  Su- 
preme Court  on  appeal  from  a  decree  of  the 
Court  of  Claims  brought  under  Act  March  3. 
1887,  on  recommendation  of  the  Secretary  oi 
Navy  given  under  Act  June  10,  1896,  dismissing 
the  petition  of  a  contractor  for  recovery  of 
damages  from  the  government  for  delay  caused 
by  the  latter's  fault.— William  Cramp  &  Sons 
Ship  &  Engine  Building  Co.  y.  United  States, 
36  S.  Ct  70,  239  U.  S.  221,  60  L.  fid.  238, 
affirming  judgment  46  Ct  CI.  521. 

Bindings  of  Court  of  Claims  determine  all 
matters  of  fact  and  the  Supreme  Court  is  not 
at  liberty  to  refer  to  the  opinion  of  such  court 
to  modify  or  affect  the  scope  of  the  findings.— 
Crocker  v.  United  States,  36  S.  Ct.  245,  240 
U.  S.  74,  60  L.  Ed.  533,  affirming  judgment 
49  Ct  CI.  85. 

Failure  of  the  Court  of  Claims  to  find  cer- 
tain facts  which  it  had  assumed  in  its  decision 
does  not  require  a  sending  back  of  the  case 
where  the  facts  not  found  are  not  controverted. 
.  — Ackerlind  y.  United  States.  36  S.  Ct  438, 
240  U.  S.  531.  60  L.  Ed.  783,  reversing  judg- 
ment 49  Ct  CX  635. 

A  fact  which  the  Court  of  Claims  states 
that  it  does  not  find  stands  unproved  In  the 
federal    Supreme   Court  on  appeaL— Id. 

A  judgment  of  the  Court  of  Claims  for 
damages  for  destruction  of  plantation  by  build- 
ing of  dike  across  it  by  the  government  will  be 
reversed  for  more  particular  findings,  where 
thnse  rendered  do  not  fairly  distinguish  be- 
tween injuries  caused  by  the  United  States 
and  those  caused  by  the  state.— United  States 
y.  Archer,  86  S.  Ct  521,  241  U.  S.  119,  60  L. 

Ed.  sua 

<=s»390.  BeTiew    of    decisions    of    state 
conrts. 

See  13  Cent  Dig.  Courts.  S§  1045-1093;  S  Cent  Dig. 
App.  *  B.  19  3384-3394,  8396,  3398,  3399. 


In,  gomoml* 

See  13  Cent  Dig.  Goorts,  H  104B,  KM. 

On  an  issue  whether  the  supreme  court  of 
the  United  States  has  jurisdiction  to  review  a 
judgment  of  the  supreme  court  of  Louisiana, 
brought  to  the  former  court  by  writ  of  error, 
the  opinion  of  the  court  below,  as  set  out  in 
the  return  to  the  writ,  ma/  be  referred  to.— 
Crossley  v.  City  of  New  Orleans,  108  U-  S. 
105,  2  S.  Ct  300,  27  li.  Ed.  667. 

^  A  Judgment  of  the  highest  court  of  a  state 
will  not  be  reviewed  by  the  supreme  court,  if 
it  involved  the  determination  of  a  question,  not 
federal,  which  is  sufficient  in  itself  to  sustain 
the  judgment,  although  a  federal  question  may 
also  have  been  raised  and  decided.— Jenkins  v. 
Loewenthal,  110  U.  S.  222,  3  S.  Ct  638.  23 
L.  Ed.  129:  Jacks  y.  City  of  Helena,  115  U. 
S.  288,  6  S.  Ct  39,  29  I*.  Ed.  392;  Hale  v. 
Akers,  132  U.  S.  554,  10  S.  Ct  171,  33  L.  Ed. 
442;  Beatty  v.  Benton,  135  U.  S.  244,  10  S. 
Ct  747.  34  L.  Ed.  124;  Haley  v.  Breeze,  144 
U.  S.  130,  12  S.  Ct  836,  36  L.  Ed.  373;  Eustis 
v.  BoUes,  150  U.  S.  361,  14  S.  Ct  131,  37  L. 
Ed.  1111:  Winter  y.  City  Council  of  Mont- 
gomerv.  156  U.  S.  385,  15  S.  Ct  649,  39  L. 
Ed.  460;  GiUis  y.  Stinchfield,  159  U.  S.  658, 
16  S.  Ct  131.  40  L.  Ed.  295;  Seneca  Nation 
of  Indians  y.  Christy,  162  U.  S.  283,  16  S.  Ct 
828,  40  L.  Ed.  970:  Dibble  v.  Bellingham  Bay 
Und  Co.,  163  U.  S.  63,  16  S.  Ct  939,  41  U 
Ed.  72;  Bacon  y.  State  of  Texas,  163  U.  S. 
207,  16  S.  Ct.  1023,  41  L.  Ed.  132.  CONTRA, 
see  (1883)  Crossley  y.  C^ty  of  New  Orleans,  108 
U.  S.  105,  2  S.  Ct  300,  27  L.  Ed.  667. 

Denial  of  application  to  approve  a  writ  of 
error  to  the  federal  Supreme  Court.  See  (1882) 
State  Sav.  Ass'n  v.  Boatmen's  Sav.  Bank,  11 
Mo.  App.  506,  memorandum,  appeal  dismissed 
Boatmen's  Sav.  Bank  v.  State  Sav.  Ass*n,  114 
U.  S.  265,  5  S.  Ct  878,  29  L.  Ed.  174. 

In  an  action  by  one  claiming  title  to  land 
to  recover  from  another  a  crop  raised  on  it  by 
the  latter  while  holding  possession  adversely  to 
the  former,  held,  that  as  the  question  of  title 
to  the  land  was  not  necessarily  myolved,  and  as 
the  decision  in  the  court  below  was  put  entire- 
ly on  the  ground  that  the  owner  of  land  out  of 
possession  cannot  recover  from  one  in  posses- 
sion holding  adversely  under  claim  ox  title 
the  crops  raised  by  him,  a  federal  (Question  wns 
not  presented,  and  a  writ  of  error  to  a  state 
supreme  court  from  the  United  States  supreme 
court  should  be  dismissed. — Martin  v.  Thomp- 
son, 120  U.  S.  376,  7  S.  Ct  586,  30  U  Ed. 
679. 

Where  the  record  in  a  writ  of  error  from 
the  supreme  court  to  a  state  court  sued  out 
on  the  ground  that  the  state  had  passed  a  law 
impairing  the  obligation  of  the  contract  in  con- 
troversy, shows  that  the  state  court  deter- 
mined the  case  without  giving  any  effect  to  the 
acts  complained  of,  the  writ  will  be  dismissed.^ 
New  Orleans  Water-Works  Co.  v.  Louisiana 
Sugar-Refining  Co.,  125  U.  S,  la  8  S.  Ct  741, 
31  L.  Ed.  607 :  Kreiger  y.  Shelby  R.  Co.,  125 
U.  S.  39,  8  S.  Ct  752,  31  L.  Ed.  676. 

Plaintiff  tendered  the  treasurer  of  Charles- 
ton county,  S.  C,  coupons  of  certain  state 
bonds  in  payment  6f  taxes,  and  the  tender  was 
refused.  He  then  paid  the  taxes  under  protest 
and  sued  in  the  state  court  to  recover,  under 
Act  S.  0.  Dec.  24,  1878,  which  provides  that 
any  person  who  pays,  under  protest  taxes 
which  he  conceives  to  be  unjust  or  illegal,  may 
sue  the  county  treasurer  therefor,  and,  if  suc- 
cessful in  his  suit,  shall  be  repaid  his  taxes 
from  the  state  treasury.  .  The  state  supreme 
court  having  decided  for  defendant  on  the 
ground  that  plaintiff's  case  did  not  come  within 
the  provisions  of  the  statute,  plaintiff  brought 
error.  Held,  that  this  court  has  no  jurisdic- 
tion, the  construction  of  such  statute  not  be- 
ing a  federal  question,  or  one  arising  under 
the  constitution  of  the  United  States,  or  of  anx 
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law  or  treaty  made  in  pursuance  thereof.--De 
Saussure  ▼.  Gaillard,  127  U.  S.  216,  8  S.  Ct 
1053,  32  L.  Ed.  125. 

It  makes  no  difference  in  such  case  that  the 
state  court  decided  the  federal  question  that  Act 
S.  G.  Feb.  9,  1882,  providing  that  all  taxes  shall 
be  paid  only  in  money  or  coupons  on  the  state 
bonds,  known  as  '*brown  consols,"  does  not 
impair  the  obligation  of  any  contract,  and 
therefore  affords  defendant  a  valid  defense  for 
his  refusal  to  receive  plaintiff's  coupons  for  tax- 
es, since  the  decision  of  that  point  was  unnec- 
essary, in  view  of  the  other.— Id. 

Plaintiff  filed  his  bill  against  the  adminis- 
trator of  his  former  partner,  alleging  that  on 
dissolution  the  latter  assumed  the  firm  debts 
and  aprreed  to  save  plaintiff  harmless,  but  that 
plaintiff  had  been  compelled  to  pay  certain  of 
such  debts.  Defendant  pleaded  the  discharge 
in  bankruptc^fr  of  his  intestate,  and  also  the 
statute  of  limitations.  The  supreme  court 
of  the  state  affirmed  the  judgment  of  the  trial 
court  for  defendant,  but  filed  no  written  opin- 
ion. Plaintiff  took  the  case  on  error  to  the  su- 
preme court  of  the  United  States,  but  failed  to 
procure  the  certificate  of  the  state  supreme 
court  that  it  had  been  disposed  of  by  the  de- 
cision of  the  federal  question  involved.  The  bill 
was  not  filed  within  six  years  after  the  breach 
of  the  contract,  as  required  by  Code  Tenn.  1884, 
(  3472,  nor  within  two  years  and  six  months 
after  letters  of  administration  were  issued  to 
defendant,  as  required  by  sections  3117,  3454, 
plaintiff  being  a  resident  of  Tennessee.  Held 
that,  as  it  does  not  appear  that  the  decision  is 
erroneous  if  based  on  tne  defense  of  the  statute 
of  limitations,  it  is  not  shown  that  the  decision 
of  the  federal  question  was  necessary,  and  the 
writ  of  error  to  the  supreme  court  of  the  state 
will  be  dismissed.— Johnson  y.  Risk,  137  U.  S. 
300.  11  S.  Ct  lU.  34  L.  Ed.  683. 

Plaintiffs  and  defendants,  firms  in  Minne- 
sota, sold  goods  to  a  merchant  in  Montana,  who 
made  an  assignment  to  his  cl^rk  for  benefit  of 
creditors,  with  whose  consent  the  business  was 
carried  on  for  the  benefit  of  all.  Afterwards 
defendants  attached  the  goods,  alleging^  actual 
fraud  as  to  them,  and  also  that  the  assignment 
was  constructively  fraudulent,  under  St.  Mont. 
§  169,  which,  as  against  creditors,  requires  a 
sale  or  assignment  of  chattels  to  be  accom- 
panied by  immediate  delivery,  and  followed  by 
actual  and  continued  change  of  possession. 
Pending  the  determination  of  the  attachment, 
plaintiffs  purchased  the  goods,  and,  being  re- 
fused possession,  sued  in  Minnesota  to  recover 
their  value,  averring  that  defendants  consented 
to  the  assignment  and  subseauent  continuance 
of  the  business.  Judgment  for  plaintiffs  was 
affirmed  in  the  state  supreme  court  on  the 
^ound  that  defendants  had  waived  any  invalid- 
ity in  the  assignment.  Held  that,  as  no  federal 
question  is  involved,  and  as  the  decision  dis- 
poses of  the  cause,  the  supreme  court  will  not 
inquire  whether  the  assignment  was  void  under 
the  statute.— Beaupre  v.  Noyes,  138  U.  S.  397, 
402,  11  S.  Ct.  296,  298,  34  L.  Ed.  991,  993. 

The  city  of  Henderson,  Ky.,  whose  cor- 
porate limits  extend  to  low  water  on  the  In- 
diana shore  of  the  Ohio  river,  by  an  ordinance 
granted  to  a  Kentucky  bridge  companv  the 
right  to  build  a  railroad  bridge  within  its 
boundaries,  and  made  certain  stipulations  as 
to  taxation  thereof.  The  company  afterwards 
resisted  the  collection  of  taxes  levied  upon  that 
part  of  the  bridge  extending  beyond  low  water 
on  the  Kentuckv  shore,  claiming,  among  other 
things,  that  such  taxation  was  contrary  to  the 
constitution  of  the  United  States.  The  state 
courts  upheld  the  tax  on  the  ground  that  by  ac- 
cepting the  ordinance  the  company  agreed  that 
the  bridge  might  be  taxed.  Held,  that  the  case 
fell  within  the  rule  that,  although  a  federal 
question   was   raised   below,   yet   the   supreme 


court  will  refuse  jurisdiction  when  the  decision 
was  placed  on  grounds  which  involve  no  federal 
question,  and  which  are  broad  enough  to  dis- 
pose of  the  case. — ^Henderson  Bridge  Co.  y.  City 
of  Henderson,  141  U.  S.  679,  12  S.  Ct  114.  35 
L.  Ed.  900. 

In  ejectment  brought  in  a.  Missouri  court 
by  the  heirs  of  a  judgment  debtor  to  recover 
lands  sold  under  the  judgment,  it  was  con- 
tended that  the  legal  title  was  in  the  United 
States  at  the  time  of  the  sale,  and  that  the 
sheriff's  deed  was  therefore  a  nullity.  The  su- 
preme court  of  the  state  conceded  that  the  title 
was  in  the  United  States,  but  held  that  the 
debtor  had  an  equitable  interest  in  the  lands, 
and  that,  under  the  Missouri  statutes,  such 
interest  was  passed  by  the  sheriff's  deed.  The 
court  then  stated  that  this  ruling  was  suffi- 
cient to  dispose  of  the  case,  but  that  it  had 
passed  on  other  questions  presented  by  the 
record,  in  order  to  enable  the  parties  to  have 
the  cause  reviewed  in  the  supreme  court  of  the 
United  States.  Held,  that  an  appeal  to  the 
latter  court  must  be  dismissed  tmder  the  rule 
that  when  a  state  supreme  court  decides  a 
question  not  federal  in  its  nature,  which  is 
broad  enough  to  dispose  of  the  case,  the  su- 
preme court  will  not  review  any  federal  ques- 
tions raised  therein.— Hammond  v.  Johnston, 
142  U.  S.  73,  12  S.  Ct.  141,  35  L.  Ed.  941. 
following  Henderson  Bridge  Co.  v.  City  of 
Henderson.  141  U.  S.  679,  12  S.  Ct.  114,  35 
L.  Ed.  900. 

The  supreme  court  has  no  jurisdiction  of 
a  writ  of  error  to  review  the  judgments  of 
state  courts  unless  a  real,  and  not  a  fictitious, 
federal  question  is  involved.— City  of  New  Or- 
leans v.  New  Orleans  Waterworks  Co.,  142 
IT.  S.  79,  12  S.  Ct.  142,  35  L.  Ed.  943;  Hamb- 
lin  V.  Western  Land  Co.,  147  U.  S.  531,  13 
S.  Ct.  353,  37  L.  Ed.  267;  St.  Louis,  C.  G.  & 
Ft.  S.  Ry.  Co.  V.  State  of  Missouri,  156  U. 
S.  478,  15  S.  Ct  443,  39  L.  Ed.  502. 

In  assumpsit  to  recover  money  received  on 
a  claim  against  the  United  States,  plaintiff  de- 
clared in  two  counts:  First,  for  money  had 
and  received,  under  which  he  gave  evidence  at 
the  trial  that  defendant,  regarding  the  claim 
as  worthless,  agreed  that  he  might  have  all  he 
could  collect  upon  it;  second,  on  a  quantum 
meruit  for  prosecuting  the  claim,  under  which 
he  gave  evidence  of  time  and  labor  spent  there- 
in. As  one  ground  of  defense  the  defendant 
set  up  Rev.  St.  f  3477,  forbidding  the  assign- 
ment of  any  claim  against  the  United  States 
except  under  certain  conditions  not  existing  in 
this  case.  The  court's  charge  was  broad  enough 
to  warrant  a  recovery  on  either  count,  and  the 
verdict  was  for  plaintiff  without  specifying  un- 
der which  count  it  was  rendered;  but  the 
amount  thereof  was  much  less  than  the  whole 
sum  received  by  defendant  from  the  United 
States.  The  state  court  of  errors  and  appeals 
affirmed  the  judgment  solely  on  the  ground 
that  the  verdict  was  warranted  under  the  count 
for  work  and  labor.  Held;  that  the  case  came 
within  the  rule  that,  although  a  federal  question 
is  raised,  the  supreme  court  of  the  United  States 
will  not  review  the  decision  of  a  state  court 
which  is  based  upon  grounds  broad  enough  to 
sustain  its  judgment,  irrespective  of  tiie  fed- 
eral question.— Delaware  City,  S.  &  P.  Steam- 
boat Nav.  Co.  V.  Reybold,  142  U.  S.  636,  12 
S.  Ct  290,  35  L.  Ed.  1141. 

In  a  prosecution  for  an  attempt  to  defraud 
a  town  or  county  (the  two  being  coterminous) 
defendant  moved  in  arrest  of  judgment  on  the 
ground  that  the  grand  and  traverse  juries  were 
composed  wholly  of  citizens  of  the  town  and 
county,  who  would  necessarily  have  been  af- 
fected by  the  alleged  fraud;  that  both  juries 
were  drawn  by  the  selectmen  from  a  list  pre- 
pared by  them  while  actively  engaged  in  fur- 
thering the  prosecution;   and  that  some  of  the 
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grand  jurors  were  present  at  a  town  meeting 
kt  which  the  prosecution  was  resolved  on,  and 
voted  in  favor  thereof.  For  these  reasons,  de- 
fendant alleged  that  he  was  deprived  of  due 
process  of  law,  in  violation  of  the  fourteenth 
amendment.  Defendant  also  filed  a  paper  en- 
titled an  "Exception  to  the  Jurisdiction,"  re- 
citing the  same  facts,  and  claiming  that,  by 
reason  thereof,  neither  the  grand  nor  traverse 
jury  nor  the  court  had  jurisdiction  of  the  cause. 
The  state  supreme  court  held  that  the  so-called 
exception  amounted  to  no  more  than  the  mo- 
tion in  arrest,  and  that  the  motion  was  prop- 
erly overruled,  under  Pub.  St.  Mass.  c.  170,  §§ 
39.  40,  and  Id.  c.  214,  §  27,  which  provide  that 
an  offender  is  not  entitled  after  verdict  to  ob- 
ject to  the  qualifications  of  juroi-s,  or  to  any 
irregularity  m  drawing  them,  nor  to  move  in 
arrest  of  judgment  for  any  cause  existing  before 
verdict,  and  not  affecting  the  jurisdiction  of  the 
court.  Held,  that  this  decision  involved  no  fed- 
eral question,  and  as  it  was  broad  enough  to 
dispose  of  the  case,  independently  of  the  ques- 
tion as  to  due  process  of  law,  there  was  nothing 
for  the  United  States  supreme  court  to  review. 
—Brown  v.  Commonwealth  of  Massachusetts, 
144  U.  S.  573.  12  S.  Ct.  757,  36  L.  Ed.  546. 

A  decision  by  the  highest  court  of  a  state 
that  the  acceptance  of  a  dividend  on  a  note  in 
composition  proceedings  under  the  state  insol- 
vency laws  is  a  waiver  of  any  right  to  enforce 
the  debt  after  the  debtor's  discharge  is  broad 
enough  to  dispose  of  the  case,  without  refer- 
ence to  any  federal  question,  and  a  writ  of  er- 
ror to  the  United  States  supreme  court  cannot 
be  supported  on  the  ground  that  the  insolvency 
statutes,  having  been  enacted  after  plaintiff  re- 
ceived his  note,  impaired  the  obligation  thereof. 
-Eustis  V.  Bolles.  150  U.  S.  361,  14  S.  Ct  131, 
37  L.  Ed.  1111,  following  Beaupre  v.  Noyes.  138 
U.  S.  397.  11  S.  Ct.  296.  34  L.  Ed.  991. 

Error  will  not  lie  to  a  state  court  unless  a 
federal  question  was  actually  raised  and  decid- 
ed, or  necessarily  involved  in  its  judgment.  It 
is  not  enough  that  a  federal  question  might  have 
been  raised. — Ilagar  v.  People  of  the  State  of 
California,  14  S.  Ct  1186,  154  U.  S.  639,  24 
L.  Ed.  1044. 

Where  a  case  pending  in  a  territorial  su- 
preme court,  on  a  petition  for  rehearing,  at 
the  time  the  territory  becomes  a  state,  is  con- 
tinued in  the  state  court,  instead  of  being  re- 
moved to  the  federal  court  on  request,  as  it 
might  have  been,  the  judgment  ot  the  state 
court  on  denying  the  rehearing,  cannot  be  re- 
viewed by  the  supreme  court  of  the  United 
States  no  federal  question  being  involved. — 
Northern  Pac.  R.  Co.  v.  Holmes,  155  U.  S. 
137,  15  S.  Ct  28,  39  L.  Ed.  99. 

Complainant  claimed  title  to  lands  in  the 
state  of  Washington,  on  two  grounds:  (1)  By 
adverse  possession  commencing  March  28,  1862 ; 
(2)  by  a  deed  made  on  that  date  by  a  husband, 
conveying  his  wife's  lands,  under  a  power  of 
attorney  from  her.  •  The  state  statute  of  Feb- 
ruary 2,  1888  (Oen.  Laws,  §  1447),  provides 
ihat  nil  powers  of  attorney  theretofore  executed 
by  a  husband  or  wife  to  the  other,  authorizing 
the  disposition  of  real  estate,  and  all  convey- 
iances  by  virtue  of  such  powers,  shall  be  valid, 
except  as  to  vested  rights  of  third  parties. 
Held  (defendant  having  claimed  that  this  act 
was  in  violation  of  the  federal  constitution), 
that  a  judgment  by  the  state  supreme  court  af- 
firming a  judgment  for  complainant  solely  on 
the  ground  of  the  acquisition  of  title  by  adverse 
possession  did  not  necessarily  involve  a  decision 
that  the  statute  was  valid,  since  in  Washington 
a  void  deed,  accompanied  by  actual  possession, 
is  sufficient  to  set  the  statute  of  limitations  in 
motion. — Dibble  v.  Bellingham  Bay  Land  Co., 
163  U.  S.  63,  16  S.  Ct  939,  41  L.  Ed.  72. 

Although  a  federal  question  was  raised  and 
decided  against  the  plaintiff  in  error,  yet  if  an- 
other question,  not  federal,  was  also  raised  and 


decided  against  him,  and  the  decision  of  the 
latter  question  was  sufficient  of  itself  to  sustain 
the  judgment  of  the  state  court,  that  judgment 
will  not  be  reviewed  by  the  federal  supreme 
court.— Harrison  v.  Morton.  18  S.  Ct  742,  171 
U.  S.  38,  43  L.  Ed.  63. 

•^  The  supreme  court  has  no  jurisdiction  to  re- 
view a  decision  of  a  state  supreme  court  based 
entirely  on  grounds  arising  under  the  laws  of 
the  state,  though  it  should  appear  that  a  ques- 
tion involving  rights  under  the  constitution  or 
statutes  of  the  United  States  might  have  been 
made  under  the  pleadings.— California  Nat 
Bank  of  San  Francisco  v.  Thomas,  19  S.  Ct  4. 

171  U.  S.  441,  43  L.  Ed.  231,  dismissing  ap- 
peal Chetwood  v.  California  Nat  Bank,  45  P. 
704,  113  Cal.  414. 

The  supreme  court  is  without  jurisdiction 
to  review  a  judgment  of  a  state  court  based 
upon  two  grounds,  either  of  which  is  sufficient 
to  sustain  it,  one  of  which  involves  a  federal 
question,  while  the  other  does  not — ^Pierce  v. 
Somerset  Ry.,  19  S.  Ct  64,  171  U.  S.  641,  43 
L.  Ed.  316. 

The  fact  that  a  case  involving  the  question 
of  the  impairment  of  a  contract  by  state  legis- 
lation is  disposed  of  by  the  state  court  upon 
a  construction  of  the  contract  does  not  deprive 
the  supreme  court '  of  jurisdiction  to  review 
such  decision,  it  being  the  duty  of  that  court 
in  such  cases  to  determine  for  itself  the  proper 
construction  of  the  contract  upon  which  the 
plaintiff  relies.  Decree  20  S.  E.  1002,  43  S. 
C.  154,  affirmed.— Columbia  Water-Power  Co.  v. 
Columbia  Electric  Street-Rail  way,  IJght  &  Pow- 
er Co.,  19  S.  Ct  247,  172  U.  S.  475,  43  L.  Ed. 
521. 

In  a  suit  in  a  state  court,  the  bill  and  an 
amended  and  supplemental  bill  were  dismissed 
on  demurrer,  and  the  complainant  appealed. 
More  than  two  months  later,  while  the  appeal 
was  still  pending,  he  filed  a  petition  for  leave 
to  file  an  ancillary  bill,  in  which,  for  the  first 
time,  he  set  up  a  claim  under  the  federal  con- 
stitution. The  petition  was  denied,  and  this  rul- 
ing was  affirmed  by  the  state  appellate  court 
solely  on  the  ground  that  the  application  came 
too  late.  Held  that,  as  this  decision  rested  on 
grounds  independent  of  anv  federal  questions, 
it  was  not  reviewable  by  the  supreme  court — 
Chappell  Chemical  &  Fertilizer  Co.  v.  Sulphur 
Mines  Co.  of  Virginia,  19  S.  Ct.  265,  172  U.  S. 
466,  43  L.  Ed.  517. 

In  an  action  in  a  state  court,  certain  mo- 
tions of  plaintiff  were  denied,  to  which  he  ex- 
cepted, on  the  ground  that  such  rulings  depriv- 
ed him  of  a  jurv  trial  under  the  law  of  Mary- 
land and  the  rules  of  court  made  in  accordance 
therewith;  which  law  and  rules,  he  alleged, 
were  repugnant  to  the  constitution  of  the  Unit- 
ed States.  He  thereupon  took  an  appeal,  which 
was  dismissed  by  the  court  of  appeals  of  the 
state,  on  the  sole  ground  that  it  was  pre- 
maturely taken,  no  order  having  in  fact  been 
passed  on  the  day  in  question  except  an  or- 
der fixing  the  case  for  trial.  Held,  that  no 
federal  question  was  disposed  of  by  the  judg- 
ment dismissing  the  appeal,  and  such  judgment 
was  not  reviewable  by  the  federal  supreme 
court — Chappell  Chemical  &  Fertilizer  Co.  v. 
Sulphur  Mines  Co.  of  Virginia,  19  S.  Ct  268, 

172  U.  S.  472,  43  L.  Ed.  520. 

A  national  bank  defended  against  an  action 
for  the  conversion  of  collaternis,  which  plain- 
tiff alleged  it  had  agreed  to  sell  for  him,  on  the 
ground  that  it  was  prohibited*  by  the  national 
banking  act  from  making  such  a  contract,  and 
that  such  prohibition  exempted  it  from  any  lia* 
bility  whatever  growing  out  of  the  transaction. 
Heldy  that  a  decision  of  the  state  court  permit- 
ting a  recovery  by  plaintiff  necessarily  deter- 
mined the  contention  of  exemption  adversely  to 
defendant,  and  was  reviewable  by  the  federal 
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supreme  court,  although  the  Judgment  of  the 
state  court  was  based  on  general  principles  of 
law,  independently  of  the  question  of  ultra  vir«*s 
raised.— First  Nat.  Bank  of  Grand  rorks  v. 
Anderson,  19  S.  Ot.  284,  172  U.  S.  573,  43  L. 
Ed.  558. 

A  bill  was  filed  in  a  state  court  by  a  city 
to  enjoin  an  abutter  from  interfering  with  the 
completion  of  a  change  in  grade.  Defendant  an- 
swered,  alleging  that,  as  he  had  never  been  com- 
pensated for  the  injury  done  to  his  property  by 
the  change,  the  city  had  no  right  to  make  it,  and 
that  to  permit  it  to  do  so  would  result  in  a 
taking  of  his  property  without  due  process  of 
law.  The  court  decided  that  defendant  had  mis- 
taken his  remedy,  and  must  resort  to  another 
proceeding  against  the  city  for  damages.  Held, 
that  the  ruling  was  broad  enough  to  support  a 
decree  granting  an  injunction,  regardless  of  any 
federal  question,  and  therefore  the  supreme 
court  had  no  jurisdiction. — McQuade  v.  In- 
habitants of  City  of  Trenton,  19  S.  Ct.  202,  172 
U.  S.  636,  43  L.  Ed.  581. 

A  party  Who  has  raised  but  one  federal 
question  in  the  state  courts  cannot,  in  the  fed- 
eral supreme  court,  argue,  in  addition  thereto, 
another,  not  connected  with  it,  not  raised  in 
any  of  the  courts  below,  and  not  necessarily 
arising  on  the  record,  though  the  record  dis- 
closes facts  on  which  the  question  might  have 
been  raised.  Judgment  70  N.  W.  605,  101  Iowa, 
416,  rerersed.— D<?wey  v.  City  of  Des  Moines, 
19  S.  Ct.  379,  173  U.  S.  103,  43  L.  Ed.  665. 

On  error  to  a  state  court,  the  supreme 
court  will  pass  on  a  federal  question  if  the  state 
court  based  its  judgment  solely  on  a  ground 
involving  a  determination  thereof,  although  the 
judgment  might  have  been  based  on  a  ground 
involving  only  a  question  of  general  or  local 
law. — Henderson  Bridge  Co.  v.  City  of  Hender- 
son, 19  S.  Ct.  553,  173  U.  S.  592,  43  L.  Ed. 
823. 

A  writ  of  error  to  a  state  court  to  review 
a  decision  in  favor  of  the  lessor  of  a  mining 
claim  against  lessees  who  have  attempted  to 
make  a  new  location  will  be  dismissed  by  the 
supreme  court  of  the  United  States,  when  one 
ground  of  the  decision,  sufficient  to  dispose  of 
the  case,  is  that  the  lessees  are  estopped  to 
contest  the  rights  of  the  lessor. — I^owry  v.  Sil- 
ver City  Gold  &  Silver  Min.  Co.,  21  S.  Ct.  104, 
179  U.  S.  196,  45  L.  Ed.  151,  dismissing  writ  of 
error  Silver  City  Gold  &  Silver  Min.  Co.  v. 
Lowry,  57  P.  11,  19  Utah,  334. 

The  ruling  of  a  trial  court  in  favor  of  the 
constitutionality  of  Act  Tex.  April  22,  1897, 
which  makes  the  statutory  provisions  for  ex 
parte  depositions,  to  the  effect  that  refusal  to 
answer  shall  be  taken  as  an  admission,  inappli- 
cable to  cases  in  which  either  party  is  a  corpo- 
ration does  not  present  a  federal  question  for 
review  by  the  supreme  court  of  the  United 
States  on  writ  of  error,  where  the  final  decision 
of  the  trial  court  is  based  on  the  ground  that 
there  had  been  no  such  refusal  to  answer  as 
would  constitute  an  admission,  even  if  the  gen- 
eral statutory  provisions  were  applicable  to  the 
case. — ^Missouri,  K.  &  T.  By.  Co.  of  Texas  v. 
Ferris,  21  S.  Ct  231,  179  U.  S.  602,  45  L.  Ed. 
337. 

Jurisdiction  to  review  a  decision  of  a  state 
court,  on  the  ground  that  a  federal  question 
as  to  the  impairment  of  the  obligation  of  a 
contract  is  raised,  does  not  exist  when  the 
only  question  involved  in  the  state  court  was 
the  construction  of  a  charter  or  contract,  al- 
though it  appeared  that  there  were  statutes 
subsequent  thereto  which  mi^ht  have  been,  but 
were  not,  relied  upon  as  raismg  a  federal  ques- 
tion concerning  the  construction  of  the  con- 
tract.—Yazoo  &  M.  V,  R.  Co.  V.  Adams,  21  S. 


Ct.  256,  180  XT.  S.  41,  45  tv.  Ed.  415,  dismissing 
writ  of  error  25  So.  366,  76  Miss.  545. 

A  writ  of  error  to  a  state  court  will  be  dis- 
missed if  there  is  nothing  to  support  it  except  a 
contention  of  a  federal  right  for  which  there  is 
no  color,  especially  when  such  contention  was 
not  made  in  the  state  courts.  Judgment  56  N. 
E.  979,  162  N.  Y.  405,  48  L.  R.  A.  679,  76  Am. 
St  Rep.  332,  affirmed.— Lynde  v.  Lynde,  21 
S.  Ct  555,  181  U.  S.  183,  45  L.  Ed.  810. 

A  decision  by  a  state  court  that  a  corpora- 
tion is  estopped  to  set  up  the  invalidity  of  a 
statute,  even  if  it  is  unconstitutional,  by  the 
action  of  its  board  of  directors,  cannot  be  re- 
viewed on  writ  of  error  from  the  supreme  court 
of  the  United  States  to  the  state  court,  since 
the  nonfederal  ground  is  broad  enough  to  sup- 
port the  judgment— Hale  v.  Lewis,  21  S.  Ct 
677,  181  U.  S.  473,  45  L.  Ed.  959. 

A  federal  question  in  respect  to  admission 
of  evidence  cannot  be  passed  upon  by  the  su- 
preme court  of  the  United  States  on  writ  of 
error  to  a  state  court,  when  the  question  as  to 
the  evidence  was  not  dealt  with  by  the  state 
court  as  a  federal  question.  Judgment  State 
V.  Mallett,  34  S.  E.  651,  125  N.  C.  718,  af- 
firmed.—Mallett  V.  State  of  North  Carolina,  21 
S.  Ct.  730,  181  U.  S.  589,  45  L.  Ed.  1015. 

A  writ  of  error  to  review  a  judgment  of  a 
state  court  ousting  a  corporation  from  its  fran- 
chise for  violation  of  the  statutes  of  the  state 
relating  to  the  manufacture  and  sale  of  oleo- 
margarine will  not  be  dismissed  on*  the  ground 
that  adequate  support  for  the  judgment,  irre- 
spective of  any  substantial  federal  question,  is 
afforded  by  the  finding  of  the  state  court  that 
the  corporation  had  violated  a  statute  in  re- 
fusing to  furnish  samples  as  therein  required, 
where  the  judgment  of  the  court  was  based 
upon  the  consideration  given  by  it  to  all  the 
asserted  violations  of  the  statutes  jointly,  which 
statutes  were  contended  to  be  repugnant  to  the 
constitution  of  the  United  States.  Judement, 
State  V.  Capital  City  Dairy  Co.,  57  N.  E.  02, 
62  Ohio  St  350,  57  L.  R.  A.  181,  affirmed.— 
Capital  City  Dairy  Co.  v.  State  of  Ohio,  22  S. 
Ct  120,  183  U.  S.  238,  46  L.  Ed.  171. 

Whether  the  pleadings  in  the  cause  justified 
a  grant  of  affirmative  relief,  considered  as  a 
mere  question '  of  practice,  presents  no  federal 
question.  Judgment  81  N.  W.  125,  105  Wis. 
48,  affirm-sd. — National  Foundry  &  Pipe  Works 
V.  Oconto  City  Water  Supply  Co.,  22  S.  Ct 
111,  183  U.  S.  216,  46  L.  Ed.  157. 

A  writ  of  error  to  a  state  court  must  be 
dismissed  where  no  federal  question  was  raised 
in  the  record,  and  the  case  was  disposed  of  in 
the  state  courts  on  a  ground  wholly  independent 
of  a  federal  question.  Writ  of  error,  In  re 
New  York  Cent.  &  H.  R.  R  Co.,  63  N.  Y.  S. 
52,  49  App.  Div.  281,  and  57  N.  E.  1119,  163 
N,  Y.  604,  dismissed.— New  York  Cent  &  H. 
R.  R.  Co.  V.  City  of  New  York,  22  S.  Ct.  916, 
186  U.  S.  269,  46  L.  Ed.  1158. 

The  jurisdiction  of  the  Supreme  Court  of 
the  United  States  to  review  a  judgment  of  the 
highest  court  of  a  state  sustaining  a  license  tax 
imposed  on  a  banking  business  cannot  be  de- 
feated on  the  theory  that  such  judgment  rests 
upon  nonfederal  grounds  sufficient  to  sustain  it, 
even  assuming  that  the  state  court  rests  its  de- 
cision upon  the  grounds  that  by  reason  of  the 
bank's  acceptance  of  a  certain  state  statute, 
and  by  virtue  of  an  act  extending  its  charter, 
it  became  subject  to  certain  constitutional  pro- 
visions authorizing  or  requiring  the  payment 
of  such  a  tax,  where  the  bank  pleaded  that  at 
the  time  of  the  imposition  of  the  tax  it  had  a 
contract  exemption  from  taxation.  Judgment, 
State  V.  Citizens'  Bank  of  Liouisiana,  27  So. 
709,    62    La.    Ann.    1086,    reversed.— Citizens' 
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Bask  of  Louisiana  y.  Parker,  24  S.  Ct  181, 192 
U.  S.  73,  48  L.  Ed.  346. 

A  writ  of  error  from  the  federal  Supreme 
Coart  to  a  state  court  will  be  dismissed  where 
the  federal  question  relied  upon  to  confer  such 
jurisdiction  manifestly  lacks  all  color  of  merit. 
Writ  of  error  75  S.  W.  691,  95  Mo.  App.  477, 
dismissed.— Wabash  R.  Co.  v.  Flannigan,  24  S. 
Ct  224,  192  U.  S.  29,  48  L.  Ed.  328. 

The  affirmance  by  the  highest  state  court 
of  an  order  awarding  a  peremptory  writ  of 
mandamus  to  compel  the  reduction  of  railroad 
rates  to  conform  to  the  schedule  made  by  the 
act  under  which  the  railroad  was  incorporated, 
on  the  ground  that  by  its  incorporation  under 
that  act  the  company  became  subject  to  its 
provisions,  is  not  based  on  nonfederal  grounds, 
so  as  to  preclude  a  review  in  the  federal  Su- 
preme Court,  where  the  company  relied  upon 
the  provisions  of  a  prior  act  authorizing  the 
incorporation  of  the  purchasers  of  a  railroad 
after  a  sale  in  foreclosure  proceedings,  with  the 
rights  and  privileges  of  the  original  company 
as  a  contract  right,  protected  from  impairment 
by  the  Constitution  of  the  United  States.  Judg- 
ment, Commissioner  of  Railroads  v.  Grand  Rap- 
ids &  I.  Ry.  Co.,  89  N.  W.  967,  130  Mich.  248, 
affirmed.— Grand  Rapids  &  I.  Ry.  Co.  v.  Os- 
born,  24  S.  Ct.  310,  193  U.  S.  17,  48  L.  Ed. 
598. 

The  denial  by  a  state  court  of  a  writ  of 
mandamus  to  compel  a  board  of  registrars  to 
register  a  negro  as  an  elector  because  the  board 
would  have  no  existence  and  no  duties  to  per- 
form if  the  truth  of  the  allegation  of  the  peti- 
tion as  to  the  unconstitutional  character,  under 
Const.  U.  S.  Amend,  arts.  14,  15,  of  the  regis- 
tration authorized  under  the  Alabama  Constitu- 
tion be  admitted,  rests  upon  a  ground  adequate 
to  sustain  it,  and  wholly  independent  of  the 
federal  rights  claimed,  and  is  therefore  not  re- 
viewable m  the  Supreme  Court  of  the  United 
States.  Writ  of  error  33  So.  819,  136  Ala. 
164,  dismissed.— Giles  v.  Teasley,  24  S.  Ct.  359, 
193  r.  S.  146,  48  L.  Ed.  655. 

The  federal  Supreme  Court  is  without  ju- 
risdiction to  review  the  judgment  of  a  state 
court  sustaining  a  demurrer  to  the  petition  in 
an  action  to  recover  damages  for  the  refusal  of 
a  board  of  registrars  to  register  a  negro  as  an 
elector  on  the  ground  that,  conceding  the  truth 
of  the  averments  of  the  petition  that  such  board 
was  appointed  and  qualified  under  a  state  Con- 
stitution adopted  for  the  purpose  of  disfranchis- 
ing negroes,  in  violation  of  Const.  U.  S.  Amend, 
arts.  14,  15,  no  damage  has  been  suffered  be- 
cause no  refusal  to  register  by  a  board  consti- 
tuted in  defiance  of  the  federal  Constitution 
could  disqualify  a  legal  voter  otherwise  entitled 
to  exercise  the  elective  franchise,  since  this 
amounts  to  a  decision  upon  an  independent 
nonfederal  ground,  sufficient  to  sustain  the  judg- 
ment without  reference  to  the  federal  question 
presented. — Id. 

The  federal  Supreme  Court  may  re>iew  a 
decisipn  of  a  state  court  sustaining  the  en- 
forcement against  a  railway  company  of  an 
alleged  charter  obligation  to  pay  over  the  sur- 
plus profits  to  the  state,  which  could  not  have 
been  reached  except  by  erroneously  construing 
the  charter,  without  relying  on  subsequent  leg- 
islation flagrantly  repugnant  to  the  federal  Con- 
stitution, and  challenged  for  that  reason,  where 
the  state  court  clearly  did  rely  upon  that  leg- 
islation to  some  extent,  although  it  put  forward 
in  its  judgment  the  untenable  construction  more 
th^ui  the  unconstitutional  statutes.  Judgment 
65  N.  E.  401,  159  Ind.  438,  reversed.— Terre 
Haute  &  I.  R.  Co.  v.  State  of  Indiana  ex  rel. 
Ketcham,  24  S.  Ct.  767,  194  U.  S.  579,  48  L. 
Ed.  1124. 

A  writ  of  error  to  review  a  decision  of  a 
state  court  upholding  a  seizure,  under  the  state 
laws,  of  intoxicating  liquors  shipped  C.  O.  D. 


into  that  state  from  another  state,  on  the 
ground  that  the  sale  was  complete  in  the  for- 
mer state,  will  not  be  dismissed  on  the  theory 
that  its  ruling  rests  upon  a  nonfederal  ground 
broad  enough  to  sustain  it,  where  the  protec- 
tion of  the  conunerce  clause  of  the  federal  Con- 
stitution was  directly  invoked  in  the  state 
court.— American  Express  Co.  v.  State  of  Iowa, 
25  S.  Ct.  182,  196  U.  S.  133,  49  L.  Ed.  417; 
reversing  judgment,  State  v.  American  Express 
Co.,  92  N.  W.  66,  118  Iowa.  447 ;  Adams  Ex- 
press Co.  v.  Same,  25  S.  Ot  185,  196  U.  & 
147,  49  li.  Ed.  424. 

A  decision  sustaining  the  validity,  under 
the  ex  post  facto  clause  of  the  federal  Constita- 
tion,  of  Act  Fla.  May  30,  1901,  amending  Rev. 
St.  Fla.  §  970,  so  as  to  prevent  collateral  at- 
tack on  a  judgment  for  a  disqualification  which 
does  not  appear  of  record  in  the  cause,  is  not 
so  necessarily  involved  in  the  denial  by  the 
highest  state  court  of  a  petition  to  vacate  a  de- 
cree entered  before  the  amendment,  for  the  re- 
lationship existing  between  the  judges  and  one 
of  the  parties,  which  was  not  known  at  the 
time,  as  to  sustain  the  exercise  by  the  federal 
Supreme  Court  of  its  appellate  jurisdiction  over 
state  courts.— Caro  v.  Davidson,  25  8.  Ct.  428, 
197  U.  S.  197,  49  L.  Ed.  723. 

The  Supreme  Court  of  the  United  SUtes 
will  not  take  jurisdiction  of  a  writ  of  error 
directed  to  a  state  court,  where  the  judgment 
of  that  court  rests  on  two  grounds,  one  of 
which  does  not  involve  a  federal  question,  or 
where  it  does  not  appear  on  which  of  the  two 
grounds  the  judgment  was  based,  and  the  non- 
federal ground  is  sufficient  in  itself  to  sustain 
the  judgment. — ^Allen  v.  Arguimbau,  25  S.  Ct. 
622.  198  U.  S.  149,  49  L.  Ed.  990. 

The  presence  of  a  question  respecting  the 
construction  and  application  of  the  congres- 
sional legislation  as  to  swamp  and  overflowed 
lands  gives  no  jurisdiction  to  the  Supreme 
Court  of  the  United  States  to  review  the  judg- 
ment of  a  state  court  in  an  action  of  ejectment, 
holding  defendants'  title  invalid  on  the  inde- 
pendent ground  of  noncompliance  with  an  act 
of  the  state  Legislature.  Writ  of  error,  Vicks- 
burg,  S.  &  P.  R.  Co.  v.  Tibbs,  36  So.  223,  112 
La.  51,  dismissed.— Leonard  v.  Vicksburg,  S.  & 
P.  R.  Co.,  25  S.  Ct  750,  198  U.  S.  416,  49  L. 
Ed.  1108. 

The  Supreme  Court  of  the  United  States 
is  not  without  jurisdiction  to  review,  by  writ 
of  error,  a  decision  of  a  state  court  sustaining 
a  state  statute  claimed  to  impair  contract  obli- 
gations, because  the  state  court  rests  its  con- 
clusion of  the  nonexistence  of  the  contract  upon 
a  construction  of  the  state  Constitution  and 
laws.  Judgment  92  N.  W.  289,  131  Mich.  639, 
affirmed. — ^Attorney  General  of  State  of  Michi- 
gan v.  Lowrey,  26  S.  Ct.  27,  199  U.  8.  233.  50 
L.  Ed.  167. 

A  state  court  cannot,  by  resting  its  judg- 
ment upon  some  ground  of  local  or  general  law, 
defeat  the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States,  if  a  federal 
right  or  immunity  was  specially  set  up  or 
claimed  which,  if  recognized  and  enforced, 
would  require  a  different  judgment.— West  Chi- 
cago St.  R.  Co.  v.  People  of  State  of  Illinois 
ex  rel.  City  of  Chicago,  26  S.  Ct  618.  201  U. 
S.  506,  50  L.  Ed.  845,  affirming  judgment,  73 
N.  E.  393,  214  HI.  9;  Chicago,  B.  &  Q.  Ry. 
Co.  V.  People  of  State  of  Illinois,  26  S.  Ct.  341, 
200  U.  S.  561,  50  L.  Ed.  596,  4  Ann.  Cas.  1175, 
affirming  decree  72  N.  E.  219,  212  111.  103.  4 
Ann.  Cas.  1175. 

There  has  been  no  decision  of  the  federal 
question  in  the  highest  court  of  the  state  in 
which  a  decision  in  the  suit  could  be  had,  which 
is  essential  to  sustain  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States,  where  the 
highest  state  court  dismissed  an  appeal  in  th» 
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suit  because  of  a  defect  in  the  parties  to  such 
appeal.  Writ  of  error  (1904)  72  N.  B.  638, 
165  Ind.  171.  dismissed.— Newman  v.  Gates,  27 
S.  Ct  220,  204  U.  S.  80,  51  L.  ^d,  385. 

The  decision  of  a  state  court  will  not  be 
deemed  to  present  a  question  respecting  due 
process  of  law  which  will  sustain  a  writ  of  er- 
ror from  the  Supreme  Court  of  the  United 
States,  on  the  theory  that  such  decision  gave  re- 
troactive effect  to  a  statute  passed  since  the 
argument  of  the  appeal  before  the  state  court, 
where  the  language  of  the  court's  opinion  may 
equally  well  be  interpreted  as  a  declination  to 
pass  upon  a  question  not  necessary  to  the  de- 
cision, which  had  been  set  at  rest  for  the  future 
by  legislation.— Stickney  v.  Kelsey,  28  S.  Ct. 
608,  200  U.  S.  419,  62  U  Ed.  863. 

The  vaUdity  of  Acts  Ky.  1904.  p.  181,  c. 
85,  so  far  as  it  prohibits  domestic  corporations 
from  teaching  white  and  negro  pupils  in  the 
same  institution,  cannot  be  deemed  affected  by 
its  possible  invalidity  under  the  federal  Con- 
stitution as  to  individuals,  where  the  highest 
state  court  considers  the  act  separable,  and, 
while  sustaining  it  as  an  entirety,  gives  an  inde- 
pendent reason  which  applies  only  to  corpora- 
tions. Judgment  (1906)  94  S.  W.  623,  123  Ky. 
209,  affirmed.— Berea  College  v.  Commonwealth 
of  Kentucky,  29  S.  Ct  33,  211  U.  S.  45,  53  L. 
Ed.  81. 

The  decision  of  the  highest  state  court  that 
a  trustee  of  a  bankrupt  partnership  can  avoid  a 
preference  under  the  state  law,  without  ascer^ 
taining  the  existence  of  creditors  of  the  indi- 
vidual estate,  does  not  rest  on  a  nonfederal 
ground  so  as  to  defeat  appellate  jurisdiction  of 
the  federal  Supreme  Court  Judgment  (1906) 
New  Orleans  Acid  &  Fertilizer  Co.  v.  O.  Guil- 
lorv  &  Co.,  42  So.  329,  117  La.  821,  affirmed.— 
Miller  y.  New  Orleans  Acid  &  Fertilizer  0>., 
29  S.  Ct  176,  211  U.  S.  496,  i63  L.  Ed.  300. 

The  Supreme  Court  will  not  review  a  judg- 
ment of  a  state  court  where  the  latter  has  de- 
cided the  case  on  a  sufficient  ground  not  within 
the  federal  objections  taken. — ^Waters-Pierce  Oil 
Co.  v.  State  of  Texas,  29  S.  Ct  227,  212  U.  S. 
112,  53  L,  Ed.  431. 

A  decree  of  a  state  court  dismissing  a  bill 
in  a  suit  to  remove  a  doud  is  not  reviewable  m 
the  Supreme  Court  because  of  a  ruling  that  exe- 
cution sale  by  a  federal  marshal,  relied  on  as 
foundation  of  title,  was  made  at  the  wrong 
place,  where  it  is  also  based  on  grounds  that 
the  alleged  return  on  the  fi.  fa.  did  not  describe 
lands  in  controversy,  that  title  had  not  been 
deraigned  as  required  by  the  state  statute  un- 
der which  suit  was  brought,  and  that  suit  was 
barred  by  the  state  statute  of  limitations.— Rog- 
ers V.  Jones,  29  S.  Ct  635,  214  U.  S.  196,  03 
L.  Ed.  965. 

A  question  of  a  federal  nature  which  will 
sustain  a  writ  of  error  from  the  federal  Su- 
preme Court  to  a  state  court  was  raised  by  the 
contention,  denied  by  the  state  court,  that  a 
right  or  privilege  existed  under  a  statute  of  the 
United  States  to  remove  the  cause  to  a  federal 
Circuit  Court.  Judgment  (1908)  95  P.  457.  20 
Okl.  274,  affirmed.— Williams  v.  First  National 
Bank  of  Pauls  VaUey,  30  S.  Ct  441,  216  U. 
S.  582,  54  L.  Ed.  625. 

The  question  whether  the  commerce  clause 
of  the  federal  Constitution  is  violated  by  the 
provisions  of  Laws  Kan.  1907,  c.  250,  making 
it  unlawful  to  sell  or  deliver  black  powder  for 
use  in  any  coal  mines  in  the  state  except  in 
original  sealed  packages  containing  12%  pounds 
of  powder,  is  not  open  on  a  writ  of  error  from 
the  federal  Supreme  Court  to  review  a  judg- 
ment of  the  state  court  refusing  a  writ  of  ha- 
beas corpus  to  one  convicted  of  a  violation  of 


the  state  statute,  where  the  latter  court  re- 
fused to  consider  the  contention  because  the 
fact  of  the  importation  of  the  package  sold 
from  outside  the  state  did  not  appear  at  the 
trial.— (1912)  Williams  v.  Walsh,  32  S.  Ct.  137, 
222  U.  S.  415,  56  L.  Ed.  253,  affirming  ordei^ 
g908)  Ex  parte  Williams,  98  P.  777,  79  Kan. 
212. 

Decision  of  state  court  dismissing  suit  by 
foreign  corporation  to  recover  back  a  franchise 
tax  under  a  state  statute  alleged  to  contravene 
the  federal  Constitution,  resting  in  part  on  • 
ground  that  the  tax  was  voluntarily  paid,  can- 
not be  review^  in  federal  Supreme  Court.-* 
(1912)  Gaar,  Scott  &  Co.  v.  Shannon,  32  S. 
Ct  236,  223  U.  S.  468,  56  L.  Ed.  510,  affirm- 
ing judgment  (1909)  115  S.  W.  361,  52  Tex. 
Civ.  App.  634. 

A  ruling  that  evidence  is  insufficient  to 
sustain  a  recovery  under  petition  which  failed 
to  state  a  cause  of  action  under  the  safety  ap- 
pliance act  of  March  2, 1893^  does  not  involve  a 
federal  question,  so  as  to  give  Supreme  C)ourt 
jurisdiction  on  error  to  state  court. — (1912) 
Brinkmeier  v.  Missouri  Pac.  R.  Co.,  32  ».  Ct 
412,  224  U.  S.  268,  56  L.  Ed.  758,  affirming 
judgment  (1909)  105  P.  221,  81  Kan.  101. 

The  exercise  of  the  appellate  jurisdiction 
of  the  federal  Supreme  Court  over  the  state 
courts  extends  to  the  inquiry  whether  by  some 
intervening  event  the  federal  questions  have 
ceased  to  be  material.— Gulf,  C.  &  S.  F.  R.  Co. 
V.  Dennis,  32  S.  Ct  542,  224  U.  S.  503,  56  L. 
Ed.  860. 

Where  the  question  for  review  was  the  va- 
lidity under  the  federal  Constitution  {Const. 
Amend.  14)  of  a  state  statute  under  which  at- 
torney's fees  were  awarded  to  the  successful 
plaintiff,  the  rule  which  would  ordinarily  limit 
the  scope  of  review  in  the  federal  Supreme 
Court  to  the  consideration  of  the  federal  ques- 
tion does  not  prevent  it  from  recognizing  the 
changed  situation  produced  by  decision  of  the 
highest  state  court  pending  a  writ  of  error  by 
which  the  statute  is  adjudged  invalid.— Id. 

Concession  in  counsel's  brief  in  ftate  court 
that  stipulation  in  an  express  company's  receipt 
limiting  liability  was  void  under  the  state  law, 
and  the  Carmack  Amendment  June  29,  1906, 
to  Act  Feb.  4,  1887,  f  20,  does  not  show  the  lack 
of  any  federal  question  based  on  the  validity  of 
such  shipping  contract  but  must  be  regarded  as 
concession  for  purposes  of  argument  as  to  a 
matter  of  law  which  could  conclude  no  one,  as 
it  did  not  withdraw  the  shipping  contract  from 
the  case. — ^Wells  Fargo  &  Co.  v.  Neiman-Marcus 
Co.,  33  S.  Ct.  267,  227  U.  S.  469,  57  L.  Ed. 
6(X).  reversing  judgment  (Tex.  Civ.  App.)  125  S. 
W.  614. 

The  asserted  right  to  compensation  for  im- 
provements in  condemnation  proceedings  does 
not  necessarily  present  a  (question  under  Ck>nst. 
U.  S.  Amend.  14,  to  sustain  a  writ  of  error  to 
review  a  judgment  of  the  highest  court  of  the 
state  denying  such  right  where  due  process  of 
law,  including  compensation,  is  guaranteed  by 
the  state  laws  and  Constitution,  and  the  case 
could  have  been  litigated  on  local  law.— Consol- 
idated Turnpike  Co.  v.  Norfolk  &  O.  V.  R.  Co., 
33  S.  Ct.  510,  228  U.  S.  326,  57  L.  Ed.  857, 
dismissing  writ  of  error  Norfolk  &  O.  V.  R. 
Co.  V.  Consolidated  Turnpike  Co.,  68  S.  E.  346, 
111  Va.  131,  Ann.  Cas.  1912A,  239.  Rehearing 
denied  33  S.  Ct  605,  228  U.  S.  596,  57  L.  Ed. 
982. 

A  judgment  of  the  Supreme  Court  of  Ari- 
zona in  a  case  begun  before  but  tried  after  the 
conferring  of  statehood,  and  judgment  rendered 
in  a  state  court,  is  not  reviewable  in  the  federal 
Supreme  Court  by  provisions  of  Arizona  En- 
abling Act  of  June  20,  1910,  §  32,  relating  to 
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the  right  to  prosecute  appeals  or  writs  of  er- 
ror to  the  Supreme  Court  as  permitted  prior 
to  the  admission  of  said  state  into  the  Union. 
—Van  Dyke  v.  Cordova  Copper  Co.,  34  S.  Ct. 
884,  234  U.  S.  188.  58  L.  Ed.  1273,  dismiss- 
ing appeal  132  P.  94,  14  Ariz.  499. 

Contentions  on  alleged  repugnancy  to  the 
commerce  clause  of  the  federal  Constitution  of 
a  state  statute  restricting  local  transportation 
of  intoxicating  liquors  are  too  frivolous  to  sup- 
port a  writ  of  error  from  the  federal  Supreme 
Court  to  tlie  Supreme  Court  of  the  state.— 
Overton  v.  State  of  Oklahoma,  35  S.  Ct.  14, 
235  U.  S.  31.  59  L.  Ed.  112,  dismissing  writ 
of  error  114  P.  1132,  7  Okl.  Cr.  203,  and  123 
P.  175.  7  Okl.  Cr.  203. 

Federal  question  held  open  for  consideration 
in  state  Supreme  Court,  though  prior  decision 
was  the  law  of  the  case,  where  such  court  con- 
sidered it  on  the  second  appeal  when  the  state 
law  was  upheld  as  not  repugnant  to  the  Con- 
stitution of  the  United  States. — Coe  v.  Armour 
Fertilizer  Works,  35  S.  Ct  625,  237  U.  S. 
413,  59  L.  Ed.  1027,  reversinie:  judgment  Ar- 
mour Fertilizer  Works  v.  Parrish  Vegetahle  & 
Fruit  Co.,  58  So.  231,  63  Fl^.  64. 

Statement  in  opinion  of  State  Supreme 
Court  ttiat  attack  on  validity  of  state  statute 
under  federal  Constitution  was  by  proceeding 
unknown  to  its  practice  does  not  mean  that 
the  court  did  not  pass  on  the  federal  question, 
so  as  to  defeat  appellate  jurisdiction  of  the 
federal  Supreme  Court. — Id. 

A  decree  of  the  highest  court  of  a  state 
affirming  the  decree  dismissing  the  bill  in  a 
suit  to  enjoin  collection  of  taxes  held  to  rest 
on  independent  state  ground  sustaining  it,  ir- 
respective of  federal  rights  asserted  under 
Const.  Amend.  14.— Mellon  Co.  v.  McCafferty, 
36  S.  Ct.  94,  239  U.  S.  134.  60  I..  Ed.  181, 
dismissing  writ  of  error  135  P.  278,  38  OkL 
534. 

Writ  of  error  is  the  only  method  of  review- 
ing a  decree  of  the  Supreme  Court  of  Arizona, 
amrming  a  decree  entered  under  the  mandate 
of  the  federal  Supreme  Court,  reversing  a  decree 
on  appeal  taken  while  Arizona  was  still  a  ter- 
ritory on  remand  to  the  state  court  as  suc- 
cessor of  the  territorial  court.— Steinfeld  v. 
Zeckendorf,  36  S.  Ct.  14,  239  U.  S.  26,  60 
L.  Ed.  125,  affirming  judgment  Zeckendorf  v. 
Steinfeld,  138  P.  1044,  15  Ariz.  335. 

A  judgment  of  the  highest  state  court  dis- 
missing bill  and  cross-bill  for  want  of  jurisdic- 
tion is  conclusive  on  the  federal  Supreme  Court 
unless  denial  of  federal  right  is  involved.— Day- 
ton Coal  &  Iron  Co.  v.  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.,  36  S.  Ct  137,  239  U.  S.  446,  60 
L.  Ed.  375,  affirming  judgment  (Tenn.)  183  S. 
W.  739. 


—  Conrta  aubieot  to  reTiew. 

See  18  Cent  Dig.  Courts,  S9  1046,  1047. 

The  supreme  court  of  the  United  States 
cannot  entertain  a  writ  of  error  to  the  superior 
court  of  Kentucky,  unless  the  record  shows  af- 
firmatively that  a  decision  of  the  case  could 
not  have  been  had  in  the  court  of  appeals  of 
the  state  by  taking  the  case  there  for  review, 
as,  under  Rev.  St.  S  709,  the  supreme  court 
has  no  power  to  review  any  other  judgments 
of  the  courts  of  a  state  than  those  of  the  high- 
est court  'in  which  a  decision  of  the  suit  could 
be  had,"  and  it  matters  not  that  the  judgment 
of  the  superior  court  was  in  accordance  with 
what  was  decided  b^  the  court  of  appeals  on 
a  former  appeal.— Fisher  v.  Carrico,  122  U.  S. 
522,  7  S.  Ct.  1227,  30  L.  Ed.  1192. 

An  order  of  a  state  judge  at  chambers  re- 
manding a  prisoner  in  a  habeas  corpus  proceed- 
ing is  not  an  order  of  a  "court,"  within  Rev. 
St.  S  709,  allowing  a  writ  of  error  from  the 
supreme  court  of  the  United  States  only  to  the 
final  judgment  of  the  highest  court  of  the  state 
in  which  a  decision  in  the  suit  can  be  had.--- 


I  McKnight  v.  James,  155  U.  S.  685,  15  S.  Ct 
248,  39  L.  Ed.  310. 

Where  a  petition  for  a  writ  of  error  to  an 
intermediate  or  inferior  court  was  presented  to 
the  highest  court  of  the  state,  and  denied,  heU, 
that  a  writ  of  error  from  the  supreme  court  ot 
the  United  States  to  review  the  judgment  of  the 
state  court  was  properly  addressed  to  the  lower 
court  in  which  the  record  remained. — Stanley 
V.  Schwalby,  162  U.  S.  255,  16  S.  Ct  754,  40 
L.  Ed.  960,  reversing^judgment  United  States 
V.  Schwalby,  29  S.  W.  90,  8  Tex.  Civ.  Apn. 
679 :  Bacon  v.  Sute  of  Texas,  163  U.  S.  207, 
16  S.  Ct.  1023,  41  U  Ed.  132. 

A  judgment  of  an  inferior  state  court,  en- 
tered after  reversal,  by  the  highest  court  of  the 
state,  of  a  previous  judgment,  and  the  remand 
of  the  case  for  further  proceedings,  cannot  be 
directly  reviewed  bjr  the  United  States  supreme 
court,  although  it  involves  a  federal  question, 
and  even  though  the  state  supreme  court,  if  a 
second  appeal  were  taken,  would  necessarily 
affirm  the  judgment,  on  the  ground  that  the 
question  involved  was  decided  on  the  former 
appeal. — Great  Western  Tel.  Co.  v.  Burnham, 
162  U.  S.  339,  16  S.  Ct  850,  40  U  Ed.  991, 
distinguishing  Northern  Pac.  R.  Co.  v.  EUia^ 
144  U.  S.  458,  12  S.  Ct  724,  36  L.  Ed.  504. 

In  an  action  for  communicating  Texas  fever 
to  cattle  in  Colorado,  the  ground  of  complaint 
was  that  defendant  had  brought  Infected  cattle 
from  Texas,  and  suffered  them  to  go  at  large 
in  Colorado,  contrary  to  the  quarantine  regu- 
lations prescribed  by  the  agricultural  depart- 
ment, under  Act  Cong.  July  14,  1890.  The 
verdict  and  judgment  were  for  defendant,  and 
plaintiff  appealed  to  the  state  court  of  appeals, 
which  is  an  intermediate  appellate  court.  In 
the  latter  court,  plaintiff  relied  on  the  regula- 
tions and  their  violation,  while  defendant  con- 
tended that  the  regulations  were  not  author- 
ized by  the  act  of  congress,  and,  if  they  were, 
the  act  was  unconstitutional.  As  shown  by  its 
opinion,  the  court  seemed  to  think  that  congress 
had  no  power  to  regulate  the  disposition  of  the 
cattle  after  their  arrival  in  the  state,  and  hence 
that  the  regulations  were  not  binding.  At  the 
same  time,  its  judgment  might  fairly  be  said  to 
have  rested  on  the  view  that  the  statute  did 
not  assert  any  such  power,  and  that  the  regu- 
lations were  not  authorized  by  it.  Under  Sesa. 
Laws  Colo.  1891,  |  4,  the  judgment  of  the  court 
of  appeals  was  reviewable  by  the  supreme  court* 
provided  it  involved  a  constitutional  question: 
otherwise,  not.  Held  that,  in  the  absence  of 
any  attempt  to  procure  such  review,  it  could 
not  be  said  that  the  supreme  court  would  not 
have  taken  cognizance  of  the  case,  and  hence 
that  the  federal  supreme  court  was  without 
jurisdiction  to  review,  directly,  the  judgment  of 
the  state  court  of  appeals. — Mullen  v.  vV^eatem 
Union  Beef  Co.,  19  S.  Ct  404,  173  U.  S.  116. 
43  L.  Ed.  635.  dismissing  appeal  49  P.  425,  9 
Colo.  App.  497. 

The  federal  supreme  court  cannot  review 
a  decision  of  a  subordinate  appellate  court  of  a 
state,  when  it  does  not  affirmatively  appear 
from  the  record  that  a  decision  could  not  have 
been  had  in  the  highest  state  court— Id. 

Hie  Kansas  City  court  of  appeals  la  the 
court  to  which  a  writ  of  error  will  be  issued  by 
the  supreme  court  of  the  United  States  to  re- 
view a  federal  question  decided  by  it,  when  the 
supreme  court  of  the  state  has  decided  that  it 
cannot  review  the  decision.  Judgment,  Elliott 
V.  Missouri,  K.  &  T.  Ry.  Co.,  77  Mo.  App.  652, 
reversed.— Missouri,  K.  &  T.  Ry.  Co.  v.  Elliott 
22  S.  Ct  446,  184  IT.  S.  530,  46  L.  Ed.  673. 

A  writ  of  error  will  lie  from  the  Supreme 
Court  of  the  United,  States  to  review  the  final 
judgment  of  a  subordinate  state  court  denying 
a  federal  right  specially  set  up  or  claimed,  it 
under  the  local  law,  that  court  is  the  highest 
court  of  the  state  entitled  to  pass  upon  such 
claim  of  federal  right  Order  (C.  O.  1905)  13i> 
F.  452»  reversed.— Commonwealth  of  Kentucky 
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V.  Powers,  26  S.  Ct.  387,  201  XT.  S.  1,  60  L. 
Ed.  633,  5  Ann.  Cas.  602. 

An  inferior  state  court  is  the  final  court 
of  the  state  where  the  federal  question  involved 
can  be  decided,  and  therefore  is  the  court  to 
which  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States  must  be  directed,  where 
the  highest  state  court,  although  discussing  the 
federal  question  in  its  opinion,  and  declaring  it 
to  be  without  merit,  dismissed  a  writ  of  error 
to  the  inferior  cour<  solely  and  expressly  for 
want  of  jurisdiction.  Writ  of  error  (1905)  51 
S.  E.  225,  104  Va.  240,  dismissed.— Western 
Union  Telegraph  Co.  v.  Hughes,  27  S.  Ct  162, 
203  U.  S.  505,  51  L.  Ed.  294. 

The  Court  of  Gvil  Appeals  of  the  state  of 
Texas  is  the  highest  court  of  the  state  for  the 
purpose  of  a  a*eyiew  in  the  federal  Supreme 
Court  in  a  case  in  which  the  Supreme  Court 
of  the  state  has  dismissed,  for  want  of  jurisdic- 
tion, an  application  to  review  the  judgment  of 
the  Court  of  Civil  Appeals.  Judgment  (Tex. 
Civ.  App.  1006)  05  S.  W.  645,  affirmed.— SuUi- 
•  van  V.  State  of  Texas,  28  S.  Ct  215,  207  U.  S. 
416,  52  L.  Ed.  274. 

The  judgment  of  the  trial  court  is  that  of 
the  highest  court  of  the  state  for  the  purpose  of 
a  writ  of  error  from  the  federal  Supreme  Court, 
where  the  highest  state  tribunal  has  denied  a 
writ  of  error  to  the  trial  court.- Western  Union 
Telegraph  Co.  v.  Crovo,  31  S.  Ct  390,  220  U. 
S.  364,  55  L.  Ed.  498. 

Judgment  of  Ohio  district  court  of  appeals 
is  not  that  of  the  highest  court  of  the  state, 
which  alone  is  revievfable  in  the  federal  Su- 
preme Court  where  the  Supreme  Court  of  Ohio 
has  not  been  asked  to  exercise  its  discretionary 
powers  under  the  state  Constitution  to  review 
such  judgment. — Stratton  v.  Stratton,  36  S.  Ct 
26,  239  U.  S.  55,  60  L.  Ed.  142. 

^=»393.  —  Finality   of   determination. 

See  13  Cent   Dig.   Courts.   S  1048. 

See  Appeal  and  Error,  ^=>67-84. 


^—  Katnre  of  deoitiont  reTie'w- 
able. 

See  13  Cent  Dig.  Courts,  §S  1049-1077. 

^s»304  (1).  Decisions  revieioahle  and  federal 
questions  in  general. 

Where  the  state  of  Colorado,  as  plaintiff  in 
ejectment,  offered  in  evidence  defendant's  deed 
of  the  premises  to  the  territory  of  Colorado,  an 
objection  that  the  territory  had  no  right  to  take 
a  conveyance  of  real  estate,  without  the  consent 
of  the  United  States,  does  not  raise  a  federal 
question,  and  a  writ  of  error  to  the  supreme 
court  will  not  lie. — ^Brown  v.  State  of  Colorado, 
106  U.  S.  05,  1  S.  Ct  175,  27  U  Ed.  132. 

The  judgment  of  a  supreme  court  of  a 
state,  sustaining  a  decree  of  a  foreign  matri- 
monial court  annulling  a  marriage,  presents  no 
question  for  the  jurisdiction  of  the  supreme 
court  of  the  United  States  on  writ  of  error,  un- 
der Rev.  St  f  700.— Roth  v.  Bhman,  107  U.  S. 
310,  2  S.  Ct  312,  27  L.  Ed.  400. 

The  judgment  of  a  state  court  finding  that 
a  patent  had  been  erroneously  issued  to  de- 
fendant, and  decreeing  that  he  hold  it  in  trust 
for  the  plaintiff,  raises  a  federal  question,  sub- 
ject to  review  in  the  supreme  court  of  the  Unit- 
ed State8.--Baldwin  v.  Starks,  107  U.  S.  463, 
2  S.  Ct  473,  27  U  Ed.  526. 

In  a  suit  on  a  promissory  note  against  an 
indoTser,  where  the  question  is  whether  notice 
of  protest  left  at  the  house  formerly  occupied 
by  nim  within  loyal  territory  in  Virginia  was 
sufficient  when  the  fact  that  he  had  gone  to 
reside  within  the  Confederate  lines  was  known 
or  miirht  have  been  known  to  the  holder,  the 
refusal  to  instruct,  at  request  of  plaintiff,  that 


neither  the  proclamations  of  the  president  of 
April,  1861.  and  -August  16,  1861.  nor  the  Vir- 
ginia ordinance  of  secession,  obliged  the  in- 
dorsee to  be  absent  from  his  residence,  or  re- 
lieved the  holder  from  the  obligation  to  give  no- 
tice of  protest  was  not  error,  for  neither  party 
claimed  any  title,  right  privilege,  or  immunity 
under  either  the  ordinance  or  proclamations. — 
Allen  V.  McVeigh,  107  U.  S.  433,  2  S.  Ct  558, 
27  L.  Ed.  572. 

In  an  action  on  a  promissory  note  against 
an  indorser,  an  instruction  that  if  defendant 
before  maturity  abandoned  his  residence  in  loy- 
al territory,  and  went  to  reside  withia  the  Con- 
federate lines,  notice  of  protest  left  at  his  for- 
mer residence  was  not  sufficient  to  charge  him 
if  his  change  of  residence  was  known  or  might 
have  been  known  to  the  holder,  raises  no  fed- 
eral question.— Id. 

A  petition  for  mandamus  to  compel  a  city 
to  provide  a  fund  for  the  payment  of  relator's 
judgment  prayed  that  it  should  be  required  to 
include  in  its  budget  the  proceeds  of  sales  of 
certain  privileges,  and  to  exhaust  its  powers  of 
taxation,  and  continue  so  to  do  until  the  judg- 
ment was  paid,  but  made  no  request  for  the 
determination  of  the  extent  of  such  power  of 
taxation.  Pending  the  proceedings,  the  citv  ap- 
plied the  proceeds  of  the  sale  of  the  privileges 
to  other  debts,  claiming  that  such  application 
was  required  by  the  state  laws.  This  action 
was  sustained  by  the  court,  and  otherwise  the 
petition  was  granted  as  prayed.  Held,  that  no 
federal  question  arises.— State  of  Louisiana  v. 
Citv  of  New  Orieans,  108  U.  S.  568,  2  S.  Ct. 
055,  27  K  Ed.  823. 

Whether,  after  the  conquest  and  before  the 
incorporation  of  the  city  of  San  Francisco,  and 
before  the  adoption  of  the  constitution  of  Cali- 
fornia, an  alcalde  of  the  pueblo  of  San  Francis- 
co could  make  a  valid  grant  of  pueblo  lands, 
as  such  officers  before  such  conquest  had  been 
accustomed  to  do,  and,  if  so,  what  would  be 
the  effect  of  such  grant,  does  not  depend  upon 
any  legislation  of  congress,  or  on  the  terms  of 
the  treaty  of  Guadalupe  Hidalgo,  but  on  the 
effect  of  the  conquest  upon  the  powers  of  local 
government  in  the  pueblo  under  the  Mexican 
laws,  and  the  decision  of  the  state  court  there- 
on involves  no  federal  question,  and  is  not  re- 
viewable.—City  and  County  of  San  Francisco 
V.  Scott  4  S.  Ct.  688,  111  U.  S.  768,  28  L. 
Ed.  503. 

In  an  action  on  an  insurance  policy  for  loss 
by  fire  resulting  from  military  operations  at  the 
time  of  the  entry  of  United  States  troops  into 
Richmond  in  April,  1805,  the  decision  of  a  state 
court  that  such  entry  was  an  'invasion  of  a 
foreign  enemy,"  within  the  meaning  of  the  ex- 
ception to  liability  contained  in  the  policy,  is 
not  a  federal  question,  and  is  therefore  not  re- 
viewable by  the  United  States  supreme  court 
— Grame  v.  Mutual  Assur.  Soc,  112  U.  S,  273, 
5  S.  Ct  150,  28  L.  Ed.  716. 

Where,  on  appeal  to  the  supreme  court  of 
a  state  from  a  second  conviction  of  murder, 
appellant  claims  immunity  from  a  second  trial 
under  article  5  of  the  amendments  to  the  con- 
stitution of  the  United  States,  which  is  denied 
him  by  the  state  court,  the  supreme  court  of  the 
United  States  has  jurisdiction  to  review  that 
decision. — Bohanan  v.  State  of  Nebraska,  118 
U.  S.  231,  6  S.  Ct.  1040,  30  L.  Ed.  71. 

A  writ  of  error  to  the  United  States  su- 
preme court  does  not  lie  from  a  final  judgment 
of  the  supreme  court  of  this  state,  on  the  ground 
that  the  parties  thereto  are  citizens  of  different 
states.— French  v.  Hopkins,  124  U.  S.  524>  8 
S.  Ct  580,  31  L.  Ed.  636. 

A  decision  of  a  state  court,  in  an  action  be- 
tween citizens  of  the  same  state,  on  an  agree- 
ment in  writing,  by  which  plaintiff,  the  owner 
of  letters  patent  already  once  reissued,  grant- 
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ed  to  defendant  an  ezdaelTe  license  to  make 
and  sell  the  patented  article,  defendant  express- 
ly acknowledging  the  validity  of  the  patent, 
and  stipulating  that  plaintiff  might  obtain  re- 
issues, and  promising  to  pay  royalties  so  long 
as  no  decision  adverse  to  uie  patent  should  have 
been  rendered,  that  defendant  was  estopped 
from  denying  the  validity  of  subsequent  reis- 
sues of  the  letters,  is  not  a  decision  of  any 
questions  arising  under  the  patent  laws  of  the 
United  State0.-<Dale  Hie  Mfg.  Co.  v.  Hyatt, 
126  U.  S.  46,  8  S.  Ct  756,  31  L.  Ed.  683. 

In  an. action  between  citizens  of  the  same 
state,  on  a  contract  for  certain  royalties  on  a 
patent  for  rope  reels,  there  was  evidence  that 
the  reels  made  and  sold  by  defendant  were  sub- 
stantially like  those  mentioned  in  such  contract. 
At  the  time  of  the  admission  of  such  evidence 
no  letters  patent  were  in  the  case,  and  in  the 
instructions  of  the  court  plaintiff's  right  of  re- 
covery was  carefully  limited  to  such  reels. 
Seld,  that  the  case  did  not  arise  under  the 
patent  laws  of  the  United  States.— Felix  v. 
Schamweber,  125  U.  S.  54,  8  $.  Ct  759,  31 
U  Ed.  687. 

The  supreme  court,  having  no  jurisdiction 
to  review  a  judgment  of  the  highest  court  of  a 
state,  unless  a  federal  question  has  been  decided 
by  that  court  against  the  plaintiff  in  error,  can- 
not review  a  judgment  of  such  court,  where  the 
only  question  decided  was  that  a  former  judg- 
ment, rendered  against  the  plaintiff  in  error  and 
in  favor  of  the  grantor  of  defendants  in  error, 
was  a  bar  to  this  action. — City  and  County  of 
San  Francisco  v.  Itsell,  133  U.  S.  65,  10  S. 
Ot.  241,  33  L.  Ed.  570. 

The  denial  by  the  supreme  court  of  Lou- 
isiana of  the  exclusive  right  of  plaintiffis  to  an 
award  made  under  the  convention  of  January, 
.  1880,  between  the  United  States  and  France, 
providing  for  the  determination  of  the  claims  of 
citizens  of  France  against  the  United  States, 
being  a  decision  against  a  right  claimed  under 
a  treaty  of  the  United  States,  presents  a  ques- 
tion for  the  jurisdiction  of  this  court,  within 
the  express  terms  of  section  25  of  the  judiciary 
act  (Rev.  St.  §  709).— Burthe  v.  Denis,  133  tf. 
S.  514,  10  S.  Ct.  335,  33  U  Ed.  768. 

A  decision  of  the  state  court  that  a  writ 
of  habeas  corpus  wiU  not  lie  in  behalf  of  a 
convicted  prisoner,  sentenced  in  excess  of  the 
maximum  punishment  fixed  by  the  state  law, 
presents  no  federal  question,  and  will  not  be  in- 
terfered with  by  the  supreme  court  of  the  Unit- 
ed States.— Oraham  v.  Weeks,  138  U.  S.  461, 
11  S.  Ct.  363,  34  li.  Ed.  1051. 

In  Tin  action  to  recover  stipulated  royalties 
for  the  use  under  license  from  plaintiff  of  an 
invention  patented  to  him,  defendant  alleged 
that  the  device  used  was  not  the  mechanical 
equivalent  of  plaintiff's  patent,  and  that,  if  it 
were,  then  the  patent  was  invalid.  The  referee 
found  that  plaintiff  licensed  defendant  to  use 
the  patented  device,  and  that  defendant  agreed 
to  use  it  and  pay  for  it,  and  on  the  strength 
of  defendant's  agreement  the  trial  court  ren- 
dered judgment  for  plaintiff,  which  was  af- 
.firmed  by  the  court  of  appeals  of  the  state, 
'which  rendered  no  opinion.  Held  that,  as  the 
federal  question  of  the  validity  and  effect  of  the 
patent  was  not  passed  on  by  the  state  court,  the 
supreme  court  of  the  United  States  has  no  ju- 
risdiction of  a  writ  of  error  to  the  state  court, 
and  it  will  accordingly  be  dismissed.— Walter  A. 
Wood  Mowing  &  Reaping  Mach.  Cow  y.  Skinner, 
139  U.  S.  ^,  11  S.  Ct  528,  35  L.  Ed.  193. 

'  It  was  not  a  denial  of  the  validity  of  any 
statute  or  authority  of  the  United  States  for 
the  state  court  to  decide  that,  on  the  trial  be- 
low in  the  territorial  district  court,  a  provision 
of  the  territorial  Code  requiring  tiie  plaintiff 
to  furnish  a  copy  of  the  items  of  his  account 


was  substantially  compl'ed  with,  and  that  a  pro- 
vision for  bills  of  particulars  in  certain  cases 
left  the  matter  largely  within  the  discretion  of 
the  court,  which  discretion  was  not  abused  in 
this  instance  by  denying  a  motion  for  such  a 
biU.— Ferry  v.  King  County,  141  U.  S.  C68.  12 
S.  Ct  128,  35  L.  Ed.  895;  Id.,  141  U.  S.  673, 
12  S.  Ct  130,  35  L.  Ed.  898. 

Code  Cr.  Proc.  N.  Y.  (f  491,  492,  provide 
that  a  criminal  under  sentence  of  death  shall  be 
kept  in  solitary  confinement  in  the  peniten- 
tiary until  executed,  and  that  the  court  shall 
designate  a  week  during  which  tiie  execution 
must  take  place,  but  that  the  warden  shall  fix 
the  da^  and  hour,  keeping  the  same  secret  from 
the  pnsoner  and  the  public.  Held,  that  the  de- 
termination of  the  legislature  and  courts  of 
New  York  that  such  confinem^it  is  not  cruel 
and  unusual  is  conclusive  upon  the  federal 
courts,  and  they  cannot  review  such  determina- 
tion on  the  theory  that  it  infringes  on  the  im- 
munities or  privileges  secured  to  citizens  of  the 
United  States  by  the  fourteenth  amendment  to* 
the  constitution.— McElvaine  v.  Brush,  142  U. 
S.  155,  12  S.  Ct  156,  35  li.  Ed.  971 ;  Trezsa 
V.  Same,  142  U.  S.  160,  12  S.  Ot  158,  35  U 
Ed.  974. 

In  a  proceeding  to  oust  a  person  from  a 
state  office  on  the  ground  that  he  is  not  a  citi- 
zen of  the  United  States,  a  demurrer  to  an  an- 
swer which  set  up  facts  alleged  to  show  a 
naturalization  necessarily  presents  a  federal 
question,  which  is  reviewable  in  the  Unilnl 
States  supreme  Court. — Boyd  v.  State  of  Nebras- 
ka, 143  U.  S.  135,  12  S.  Ct.  375,  36  L.  Ed.  103, 
reversing  judgment  State  v.  Boyd,  31  Neb.  682, 
48  N.  W.  739,  51  N.  W.  602. 

A  decision  by  the  supreme  court  of  a  state 
that  a  person  bom  in  a  foreign  country,  and 
claiming  to  have  become  a  citizen  of  the  United 
States  by  the  operation  of  its  laws  and  consti- 
tution, is  not  such  citizen,  and  therefore  not 
eligible  to  the  office  of  governor,  under  the  re- 
quirements of  the  state  constitution,  involves 
the  denial  of  a  right  or  privilege  claimed  under 
the  constitution  and  laws  of  the  United  Stat«.*s, 
and  is  reviewable  in  the  supreme  court  thereof. 
-Id. 

A  decision  by  a  state  coart  that  an  attorney, 
who  has  received  money  for  his  client  under  an 
award  against  the  United  States,  is  estopped 
from  denying  his  client's  title  thereto,  or  from 
setting  up  as  against  him  the  fact  tLat  the 
award  has  been  vacated,  and  that  the  matter 
is  pending  in  the  court  of  claims,  involves  no 
federal  question,  and  is  not  reviewable  in  the 
supreme  court — Sherman  v.  Grinnell,  144  U.  S. 
198,  12  S.  Ct  574,  36  L.  Ed.  403. 

A  decision  by  the  supreme  court  of  Louisi- 
ana that  a  question  as  to  the  validity  of  certain 
bonds  of  the  state  was  res  adjudicata  by  reason 
of  a  prior  suit  involving  other  bonds  of  the  same 
series,  and  that  on  the  merits,  such  bonds  were 
invalid,  because  issued  oy  the  state  authorities 
in  exchange  for  merchandise  instead  of  for  state 
or  Confederate  currency,  as  required  by  the  act 
authorizing  their  issuance.  Involves  no  federal 
question,  and  is  not  reviewable  in  the  United 
States  supreme  court^Adama  t.  Board  of 
Uquidation  of  Louisiana,  144  U.  S.  651,  12  S. 
Ct  756,  36  L.  Ed.  578. 

The  question  whether  an  action  In  a  stats 
court  to  foreclose  a  lien  arising  from  a  street 
assessment  is  in  rem  or  in  personam  is  for  the 
state  supreme  court  to  determine,  and  its  deci- 
sion thereof  is  not  reviewable  in  the  United 
States  supreme  court— Wood  v.  Brady,  150  U« 
S.  18,  14  S.  Ct  6,  37  L.  Ed.  961. 

The  fact  that  the  jurisdiction  of  the  state 
court  is  objected  to  on  the  untenable  ground 
that  the  federal  courts  have  exclusive  jurisdic- 
tion of  this  class  of  cases  would  lay  ne  foand** 
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tion  for  a  writ  of  error  to  the  United  States  su- 
preme court,  under  section  700.— Schuyler  Nat. 
Bank  v.  Bollong,  150  U.  S.  85,  14  S.  Ct  24, 
37  L.  Ed.  1008;  Id.,  150  U.  S.  90,  14  S.  Ct 
26,  37  L.  Ed.  1010. 

A  decision  of  a  state  supreme*  court,  in  a 
suit  between  individuals,  that  an  alleged  Mex- 
ican land  grant,  which  had  been  confirmed  by 
the  land  commissioners  and  the  district  court, 
was  made  after  the  conquest  of  the  country  by 
the  United  States,  and  was  fraudulently  ante- 
dated, is  not  reviewable  in  the  supreme  court  on 
the  ground  that  it  involves  a  right  under  the 
treaty  of  Guadalupe  Hidalgo,  whereby  existing 
rights  are  to  be  protected,  or  under  Act  March 
3,  1851,  which  declares  that  the  final  decrees  of 
the  special  land  tribunal  thereby  created,  or  of 
the  district  court,  shall  be  conclusive  only  be- 
tween the  government  and  the  claimant,  and 
"shall  not  affect  the  interests  of  third  persons." 
—California  Powder  Works  v.  Davis,  151  U.  S. 
389,  14  S.  Ct  350,  38  L.  Ed.  206. 

A  decision  by  a  state  supreme  court  that  a 
wife  who  abandons  her  husband  for  a  para- 
mour, and  afterwards  takes  advantage  of  a 
decree  of  divorce  procured  by  the  former  to 
solemnize  a  marriage  with  the  latter,  is  there- 
by estopped  from  subsequently  claiming  prop- 
erty as  the  heir  of  her  husband,  although  the 
decree  of  divorce  was  in  fact  void  for  want  of 
service,  involves  no  federal  question,  and  is 
not  reviewable  in  the  supreme  court  of  the 
United  States,  on  the  theory  that  it  amounted 
to  an  attainder,  ex  post  facto  law,  or  a  taking 
of  property  witJiout  due  process  of  law.— Israel 
V.  Arthur,  152  U.  S.  355,  14  S.  Ct  583,  38  L. 
Ed.  474. 

No  appeal  lies  from  the  judgment  of  the  su- 
preme court  of  a  state  for  the  purchase  price 
of  slaves  who  had  been  emancipated  by  the 
amendment  to  the  constitution,  as  no  federal 
question  is  involved. — Jackoway  v.  Denton,  154 
U.  S.  583,  14  S.  Ct  1169,  20,  L.  Ed.  645. 

In  quo  warranto  to  exclude'  defendant  from 
further  use  of  a  lottery  franchise,  where  the 
sole  question  determined  by  the  supreme  courc 
of  a  state  is  whether  the  event  upon  which  de- 
fendant's grant  was  to  terminate  had  trans- 
pired, no  appeal  lies  to  this  court,  as  no  federal 
question  is  involved. — France  v.  State  of  Mis- 
«oiiri.  154  U.  S.  667,  14  S.  Ot.  1191,  26  L. 
Ed.  86. 

Decisions  of  state  courts  in  relation  to  mat- 
tei*M  of  general  law  cannot  be  reviewed  in  tho 
supreme  court  of  the  United  States  on  the  theo- 
ry that  the  law  of  the  land  is  violated  when- 
ever their  conclusions  are  not  absolutely  free 
from  error.--Sayward  v.  Denny,  158  U.  S.  180, 
15  S.  Ct  777,  39  U  Ed.  941. 

To  give  the  supreme  court  jurisdiction  to 
review  a  judgment  of  the  court  of  last  resort 
because  of  the  deniied  of  a  title,  right,  privilege, 
or  immunity  secured  by  the  constitution  or  laws 
of  the  United  States,  the  aggrieved  party  must 
not  only  have  caJled  the  attention  of  the  court 
to  the  right  or  privilege  in  question,  but  the  de- 
cision must  have  been  against  it— *ld. 

The  refusal  of  a  state  court  to  give  a  judg- 
ment rendered  by  a  court  of  that  state  its  proi>- 
er  effect  as  an  estoppel  does  not  present  a  fed- 
eral question.— Phctnix  Fire  &  Marine  ins.  Co. 
of  Memphis  v.  State  of  T^nnes.see,  IGl  U.  S. 
174,  16  S.  Ct  471,  40  L.  Ed.  060. 

The  rule  established  by  the  supreme  court 
of  Iowa,  that  a  cause  of  action  for  unpaid  sub- 
scriptions to  the  stock  of  a  corporation  accrues, 
so  as  to  set  the  state  statute  of  limitations  run- 
ning, at  the  time  when  an  assessment  might 
have  been  made,  and  not  the  date  when  it  ac- 
tually was  made,  is  a  matter  of  local  law,  upon 


which  the  judgment  of  the  state  supreme  court 
cannot  be  reviewed  by  tLe  supreme  court  of  the 
United  States.— Great  Western  Tel.  Co.  v.  Pur- 
dy,  162  U.  S.  329, 16  S.  Ct.  810,  40  L.  Ed.  986, 
affirming  judgment  83  Iowa,  430,  50  N.  W.  45. 

A  decision  of  the  highest  court  of  a  state 
thatj  when  an  Indian  tribe  avails  itself  of  the 
privilege  given  by  a  state  statute  to  maintain 
suits  in  the  state  courts  in  the  tribal  name, 
such  tribe  is  bound  by  a  limitation  in  the  stat- 
ute as  to  the  time  in  which  the  suit  must  be 
brought,  involves  no  federal  question,  and  is 
not  reviewable  in  the  supreme  court  of  the 
United  States.— Seneca  Nation  of  Indians  v. 
Christy,  162  U.  S.  283,  16  S.  Ct  828,  40  L.  Ed. 
970. 

A  decision  in  an  ejectment  suit,  adverse  to 
the  claim  of  the  defendant,  based  solely  upon 
the  statute  of  limitations  and  an  alleged  estop- 
pel arising  from  an  agreement  by  plaintiffs 
predecessor  giving  to  the  citizens  of  a  town  the 
surface  land  in  controversy  for  town  purposes, 
involves  no  federal  question. — Carothers  v.  May- 
er. 17  S.  Ct  106,  164  U.  S.  325,  41  L.  Ed. 
452. 

A  decision  of  the  supreme  court  of  New 
Hampshire  that  a  party  which  avails  itself  of 
the  privileges  given  by  the  general  mill  act  of 
that  state,  of  July  3,  1868,  in  respect  to  flowage 
of  lands,  and  which  joins  in  a  trial  for  assess- 
ment of  damages  under  its  provisions,  is  there- 
by precluded  from  denying  the  validity  of  the 
clause  prescribing  that  50  per  cent,  shall  be 
added  to  the  verdict,  is  not  based  on  any  federal 
question,  and  is  therefore  not  reviewable  by 
the  federal  supreme  court. — EBectric  Co.  v. 
Dow,  17  S.  Ct  645,  166  U.  S.  489,  41  L.  Ed. 
1088. 

A  decision  by  a  state  supreme  court  that 
the  procedure  by  which  a  state  officer  has  been 
suspended  or  removed  from  office  by  the  gov- 
ernor was  regular,  and  pursuant  to  a  valid  state 
statute,  is  not  reviewable  by  the  federal  su- 
preme court,  unless  fundamental  rights  protect- 
ed by  the  federal  constitution  have  been  in- 
fringed.— Wilson  V.  State  of  North  Carolina,  18 
S.  Ct  435,  169  U,  S.  586,  42  L.  Ed.  865. 

Where  a  state  legislature  authorized  the 
sale  of  a  canal  and  its  appurtenances,  ex- 
pressly reserving  to  the  state  the  full  and  ab- 
solute use  of  a  certain  amount  of  water  power 
on  ^e  line  of  the  canal,  the  question  whether, 
in  such  case,  a  lease  by  the  state  of  the  water 
power  so  reserved  carried  with  it  as  an  in- 
cident, the  right  to  the  lessee  to  erect  certain 
buildings  or  other  structures  on  lands  api^ur- 
tenant  to  the  canal,  is  not  a  federal  question, 
and  its  determination  by  the  state  courts  can- 
not be  reviewed  by  the  supreme  court  Decree 
20  S.  E.  1002,  43  S.  C.  154,  affirmed.-Oolum- 
bia  Water-Power  Co.  v.  Columbia  Electric 
Street-Railway,  Light  &  Power  Co.,  19  S.  Ct 
247,  172  U.  S.  475,  43  L.  Ed.  521. 

Where  a  creditor  brought  suit  in  attach- 
ment against  a  corporation  in  a  federal  court, 
which  subsequently  ordered  the  property  seized 
surrendered  to  a  receiver  previously  appointed 
therefor  by  a  state  court,  unless  application  for 
its  retention  was  made  to  such  state  court  with- 
in five  days,  which  the  creditor  failed  to  make, 
but  brought  suit  to  nullify  the  appointment  of 
the  receiver^  and  for  damages,  under  a  state 
statute,  which  was  decided  adversely  to  him 
by  the  supreme  court  of  the  state,  there  is  no 
federal  question  presented  by  a  writ  of  error 
to  the  United  States  supreme  court  from  such 
decision,  and  the  writ  will  therefore  be  dismiss- 
ed.—Remington  Paper  Co.  v.  Watson,  19  S. 
Ct  456,  173  U.  S.  443,  43  L.  Ed.  762. 

Since  the  consent  of  parties  cannot  author- 
ize  a   court   to  entertain   jurisdiction  over  a 
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case  in  which  it  is  powerless  to  grant  relief, 
the  laches  of  a  party  in  failing  to  promptly 
bring  to  the  notice  of  the  court  the  facts  which 
would  render  its  judgment  unavailing  affords 
no  ground  for  the  court's  assuming  to  decide 
the   questions   presented,— Kimball  v.   Kimball, 

19  S.  Ct.  639,  174  U.  S.  158,  43  L.  Ed.  932. 

A  decision  that  words  used  in  a  pleading 
in  another  suit  cannot  be  made  the  foundation 
of  an  action  for  damages  does  not  involve  any 
question  of  a  federal  nature  for  review  on  writ 
of  error  to  a  state  court  by  the  supreme  court 
of  the  United  States.  Judgment  56  P.  376.  20 
"Wash.  552,  affirmed.— Abbott  v.  National  Bank 
of  Commerce.  20  S.  Ct.  153,  175  U.  S.  409,  44 
L.  Ed.  217. 

No  federal  question  is  involved  in  the  in- 

?iuiry  whether  a  party  has  been  given  or  re- 
used the  benefit  of  the  law  of  estoppel.  Judg- 
ment. State  V.  Weyerhaueser,  75  N.  W.  718, 
72  Minn.  519,  affirmed. — Weyerhaueser  v.  State 
of  Minnosota,  20  S.  Ct.  485,  176  U.  S.  550, 
44  L.   Ed.  583. 

The  decision  by  a  state  court  that  an  alle- 
gation of  false  and  fraudulent  representations 
implies  a  knowledge  of  their  falsit>[,  and  that, 
if  an  express  allegation  of  the  scienter  were 
necessary,  the  omission  would  be  cured  by  the 
verdict,  does  not  involve  any  federal  question 
for  review  by  the  supreme  court  of  the  United 
States.  Judgment  52  N.  E.  55,  176  111.  359,  af- 
firmed.—Forsyth   V.   Vehmeyer,  20  S.   Ct.  623, 

177  U.  S.  177,  44  L.  Ed.  723. 

The  question  whether  or  not  a  delegation 
of  power  has  been  made  to  the  mayor  of  a  city 
by  the  common  council  is  not  a  federal  question 
for  review  on  writ  of  error  by  the  supreme 
court  of  the  United  States  to  a  state  court. 
Judgment  52  N.  E.  44,  176  lU.  340.  48  L.  R. 
A.  230,  affirmed. — Gundling  v.  City  of  Chicago, 

20  S.  Ct  633,  177  U.  S.  183,  44  L  Ed.  725. 

A  proceeding  for  a  mandamus  is  a  "suit,** 
within  the  meaning  of  Rev.  St.  U.  S.  §  709,  re- 
lating to  the  jurisdiction  of  the  United  States 
supreme  court  on  writ  of  error  to  state  courts. 
Judgment.  Attorney  General  v.  American  Exp. 
Co.,  77  X.  W.  317.  118  Mich.  682,  5  Detroit 
I^g.  N.  669,  reversed.- American  Exp.  Co.  v. 
Maynard,  20  S.  Ct  695,  177  U.  S.  404,  44  L. 
Ed.  823. 

The  guaranty  of  a  republican  form  of  gov- 
ernment to  each  state,  in  Const.  U.  S.  art  4, 
§  4,  gives  no  jurisdiction  to  the  supreme  court 
of  the  United  States  on  writ  of  error  under 
Rev.  St.  U.  S.  a  709,  to  review  a  decision  of 
the  highest  court  of  a  state  sustaining  a  de- 
termination of  an  election  contest  for  the  office 
of  governor  made  by  the  general  assembly  un- 
der authority  of  the  state  constitution,  on  the 
ground  that  such  decision  denies  the  right  of 
the  people  to  choose  their  own  officers,  where 
the  legislative,  executive,  and  judicial  depart- 
ments of  the  state  are  peacefully  operating  by 
the  orderly  and  settled  methods  prescribed  by 
its  fundamental  laWr  notwithstanding  there 
may  be  difficulties  and  disturbances  arising 
from  the  pendency  and  determination  of  these 
contests.— Taylor  v.   Beckham,  20  S.   Ct.   890, 

178  U.  S.  548.  44  L.  Ed.  1187,  dismissing 
writ  of  error  56  S.  W.  177,  108  Ky.  278.  21 
Ky.  Law  Rep.  1735,  49  L.  K.  A.  258,  94  Am. 
St   Rep.  357. 

The  decision  by  a  state  court  that  the  pur- 
pose for  which  a  corporation  is  formed  is  not 
lawful,  or  that  the  good  faith  of  its  members 
is  immaterial  on  the  question  of  such  legality, 
is  a  matter  of  local  law,  and  is  not  review- 
able b^  the  supreme  court  of  the  United  States 
on  writ  of  error. — New  Orleans  Debenture  Re- 
demption Co.  of  Ivouisiana  v.  State  of  Louisi- 
ana. 21  S.  Ct  378.  180  U.  S.  320,  45  L.  Ed. 
550. 

A  suggestion  of  misjoinder  of  counts  in  an 
indictment,  and  an  objection  that  instructions 


on  the  charge  of  being  an  habitual  criminal 
were  first  given  after  Uie  jury  had  found  the 
defendant  guilty  of  the  specific  offenses  charg- 
ed, do  not  present  anv  federal  question. — ^Mc- 
Donald V.  Commonwealth  of  Massachusetts,  21 
S.  Ct.  389,  180  U.  S.  311,  45  L.  Ed.  542. 

A  writ'of  error  to  a  state  court  from  the 
supreme  court  of  the  United  States  will  not 
be  dismissed  for  want  of  jurisdiction,  where  a 
federal  question  is  clearl^*^  raised,  merely  be- 
cause the  claim  by  which  it  is  presented  ia  not 
well  founded.— Blythe  v.  Hinckley,  21  S.  Ct 
390,   180   U.   S.  333,  45  L.   Ed.  557. 

The  action  of  a  state  court  to  which  a 
cause  had  been  remanded  on  reversal  by  the 
supreme  court  of  the  United  States,  by  which 
it  not  only  complies  with  the  mandate  by  re- 
versing and  setting  aside  a  judgment  and  an 
injunction  decree  which  it  affirmed,  but  goes 
beyond  the  mandate  in  directing  the  dismissal 
of  the  bill  to  restrain  proceedings  in  a  federal 
court,  does  not  present  any  federal  question 
for  review  by  the  supreme  court  of  the  United 
States,  since  the  dismissal  of  the  bill,  not  af- 
fecting any  federal  rights  at  all,  was  not  a  de- 
cision against  the  parties  invoking  them. — Lake 
St  El.  R.  Co.  V.  Farmers*  Loan  &  Trust  Co., 
21  S.  Ct.  870,  182  U.  S.  417,  45  L.  Ed.  1161. 

The  fact  that  a  state  court,  in  deciding  a 
federal  question,  erroneously  declares  that  no 
federal  question  exists,  does  not  preclude  a  re- 
view of  its  decision  on  writ  of  error  from  the 
United  States  supreme  court.  Judgment  E^i* 
liott  V.  Missouri.  K.  &  T.  Ry.  Co..  77  Mo. 
App.  652.  reversed.— Missouri,  K.  &  T.  Ry. 
Co.  v.  Elliott,  22  S.  Ct  446,  184  U.  S.  530.  46 
L.  Ed.  673. 

No  federal  question  arises  from  the  for- 
feiture of  a  charter  of  a  corporation  for  alleged 
violation  of  its  terms,  by  a  decree  of  a  state 
court  made  after  a  full  hearing  by  all  the  par- 
ties in  a  proceeding  in  the  nature  of  quo  war- 
ranto instituted  in  the  name  of  the  state  by 
the  attorney  general,  to  whom  the  matter  had 
been  referred  by  the  legislature  to  bring  such 
suit  or  take  such  other  action  as  he  might 
think  proper.  Writ  of  error.  State  v.  New  Or- 
leans Waterworks  Co.,  31  So.  395,  107  Tj/l.  1, 
dismissed. — New  Orleans  Waterworks  Co.  v. 
State  of  Louisiana,  22  S,  Ct  691,  185  U.  S. 
336,  46  L.  Ed.  936. 

Whether  the  bondholders  of  a  corporation 
are  indispensable  parties  to  a-  suit  instituted 
by  the  attorney  general  in  the  name  of  the 
state  to  enforce  a  forfeiture  of  the  company's 
charter  for  an  alleged  %iolation  of  its  terms 
is  not  a  question  which  the  supreme  court  can 
review  on  writ  of  error  to  a  state  court. — Id. 

The  supreme  court  of  the  United  States  is 
not  without  jurisdiction  of  a  writ  of  error  to 
a  state  court  because  that  court  committed  no 
error  in  deciding  the  federal  question  involved. 
Decree  57  N.  E.  333.  176  Mass.  92,  affirmed. 
—Andrews  v.  Andrews,  23  S.  Ct  237,  188  U. 
S.  14,  47  L.  Ed.  366. 

The  (}uestion  whether  an  advertising  agent 
was  entitled,  on  a  proper  construction  of  his 
contract  with  a  newspaper  corporation,  to  re- 
tain a  specified  sum  each  month  out  of  the 
moneys  received  by  him.  is  not  federal  in  its 
nature;  and  a  decision  of  a  state  court  there- 
on is  therefore  not  subject  to  review  in  the  Su- 
preme Court  of  the  United  States  on  writ  of 
error  to  that  court.  Judgment  60  N.  E.  642, 
167  N.  Y.  329.  affirmed.— Commercial  Pub. 
Co.  V.  Beckwith,  23  S.  Ct  382,  188  U.  S.  567. 
47  L.  Ed.  59a 

The  question  whether  a  munidpallt^.  by  re- 
fusing to  hear  objections  to  a  piiblic  improve- 
ment, is  estopped  to  collect  any  portion  of  the 
cost  thereof  from  the  objector,  is  not  a  federal 
question  which  may  be  reviewed  by  the  Su- 
preme Court  of  the  United  States  on  writ  of 
error  to  a  state  court    Judgment  60  N.  £.  149, 
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156  Ind.   704,   affirmed.— Schaefer  ▼.  Werling, 
23  S.  Ct.  449,  188  U.  S.  516,.  47  L.  Ed.  570. 

A  decision  of  a  state  court  ^refusing  a  peti- 
tion for  a  writ  of  mandamus,  in  which  relator 
claimed  and  set  up  a  right  under  the  Constitu- 
tion of  the  United  States,  is  tantamount  to  the 
denial  of  that  right,  and  is  therefore  reviewable 
in  the  Supreme  Court  of  the  United  States, 
Judgment,  Detroit,  Ft.  W.  &  B.  I.  Ry.  v.  Com- 
missioner of  Railroads,  86  N.  W.  842,  127  Mich. 
219,  8  Detroit  Leg.  N.  343,  62  L.  R.  A.  149, 
affirmed.— Detroit,  Ft.  W.  &  B.  I.  Ry.  v.  Os- 
bom,  23  S.  CL  540,  189  U.  S.  383,  47  L.  Ed. 
800. 

A  claim  that  a  right  under  the  federal 
Constitution  would  be  denied  by  the  rendition 
of  a  decree  of  foreclosure  by  a  state  court,  un- 
less leave  to  file  a  supplementary  answer  should 
be  granted,  is  so  clearly  without  foundation, 
where  the  defense  sought  to  be  interposed  is 
without  merit,  as  to  confer  no  jurisdiction  on 
the  Supreme  Court  of  the  United  States  of 
a  writ  of  error  to  the  state  court.  Writ  of  er- 
ror. Piper  V.  Sawyer,  80  N.  W.  970,  78  Minn. 
221,  dismissed.— Sawyer  v.  Piper,  23  S.  Ct. 
633,  189  U.  S.  154,  47  L.  Ed.  757. 

Whether  the  highest  state  court  should  ap- 
ply the  law  of  the  place  of  contract  to  a  con- 
troversy respecting  the  right  of  a  common  car- 
rier to  limit  its  liability  for  negligence  to  the 
agreed  valuation  is  not  a  federal  question  which 
will  sustain  the  jurisdiction  of  the  Supreme 
Court  of  the  United  States  over  a  writ  of  error 
to  the  state  court.  Judgment,  Hughes  v.  Penn- 
sylvania R.  Co.,  51  A.  990.  202  Pa.  222,  63  L. 
R.  A.  513,  97  Am.  St.  Rep.  713,  affirmed.— 
Pennsylvania  R.  Co.  v.  Hughes,  24  S.  Ct.  132, 
191  U.  S.  477,  48  L.  Ed.  268. 

A  decision  of  a  state  court  construing  the 
provisions  of  a  city  charter  authorizing  the 
city  of  prohibit  the  erection  of  cow  stables  and 
dairies  **within  prescribed  limits"  so  as  to  per- 
mit the  city  to  make  the  limits  for  the  opera- 
tion of  the  ordinance  coincident  with  the  city 
limits  presents  no  federal  question,  which  can 
be  reviewed  on  writ  of  error  from  the  federal 
Supreme  Court  to  a  state  court— Fischer  v. 
City  of  St.  Louis,  24  S.  Ct  673,  194  U.  S.  361, 
48  L.  £3d.  1018,  affirming  judgment  City  of  St 
Louis  V.  Fisher,  67  S.  W.  872,  167  Mo.  654, 
64  L.  R.  A.  679,  99  Am.  St.  Rep.  614 ;  Schefe 
T.  Same,  24  S.  Ct.  676,  194  U.  S.  373,  48  L. 
Ed,  1024,  affirming  judgment  'City  of  St.  Louis 
V.  Schefe,  67  S.  W.  1100,  167  Mo.  666. 

The  contention  that  a  conveyance  was  ei- 
ther in  fraud  of  creditors  under  the  state  law, 
or  that  a  residuary  estate  remained  in  the  gran- 
tor which  would  pass  under  an  assignee's  sale 
in  proceedings  in  bankruptcy,  presents  a  local, 
and  not  a  federal,  question,  and  cannot,  there- 
fore, be  considered  by  the  federal  Supreme 
Court  on  writ  of  error  to  a  state  court.  Judg- 
ment, 66  N.  E.  869,  202  111.  83,  affirmed.— Cra- 
mer Y.  Wilson,  25  S.  Ct  94,  195  U.  S.  408,  49 
L.  Ed.  256. 

Whether  or  not  the  courts  of  one  state 
should,  on  principles  of  comity,  permit  an  ac- 
tion to  be  maintained  on  a  contract  entered  in- 
to in  contravention  of  the  laws  of  anotheif  state, 
is  not  a  federal  question  which  will  sustain  a 
writ  of  error  from  the  federal  Supreme  Court 
to  a  state  court.— Allen  v.  Alleghany  Co.,  25  S. 
Ct  311,  196  U.  S.  458,  49  L.  Ed.  551. 

A  federal  question  may  have  been  so  ex- 
plicitly foreclosed  by  prior  decisions  as  to  af- 
ford no  basis  for  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
court  Writ  of  error,.  Vicksburg,  S.  &  P.  R. 
Co.  V.  Tibbs,  36  So.  223,  112  La.  51,  dismissed. 


—Leonard  v.  Vicksburg,  S.  &  P.  R.  Co.,  25  S. 
Ct  750,  198  U.  S.  416,  49  L.  Ed.  1108. 

The  decision  of  a  state  court  upon  ques- 
tions of  local  law  is  not  subject  to  review  in  the 
federal  Supreme  Court  on  writ  of  error  to  the 
state  court.  Judgment  Delaney  Forge  &  Iron 
Co.  V.  Iroquois  Transp.  Co.  (1905)  105  N.  W. 
527,  142  Mich.  84;  The  Winnebago,  Id.,  af- 
firmed.— Iroquois  Transp.  Co.  v.  De  Laney 
Forge  &  Iron  Co.,  27  S.  Ct.  509,  205  U.  S.  354, 
51  L.  Ed.  836 ;    Same  v.  Edwards,  Id. 

A  decision  of  the  highest  state  court  that 
the  defendant  in  a  criminal  case  has  been  tried 
in  accordance  with  the  local  procedure,  although 
the  names  of  all  the  witnesses  were  not  indorsed 
on  the  indictment  cannot  be  reviewed  in  the  Su- 
preme Court  of  the  United  States  on  the  theory 
that  a  meritorious  federal  question  was  involved 
in  the  claim  that  the  accused  was  a  subject  of 
Great  Britain,  and  by  virtue  of  treaties,  the 
law  of  nations,  the  laws  and  Constitution  of 
the  United  States,  and  the  laws  of  the  state 
was  entitled  to  know  who  were  the  witnesses 
against  him.  Writ  of  error.  State  v.  Barring- 
ton  (1906)  95  S.  W.  235,  198  Mo.  23,  die- 
missed.— Barrington  V.  State  of  Missouri,  27 
S.  Ct  582,  205  U.  S.  483,  51  L.  Ed.  890. 

The  citizenship  of  the  parties  is  immaterial 
as  affecting  the  jurisdiction  of  the  federal  Su- 
preme Court  under  Rev.  St.  U.  S.  §  709  [U.  S. 
Comp.  St.  1901,  p.  575],  of  a  writ  of  error  to 
a  state  court.— Id. 

No  federal  question  which  will  sustain  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court  is  involved  in  the 
contention  that  the  defendant  in  a  criminal  case 
was  compelled  to  be  a  witness  against  himself, 
contrary  to  Const.  U.  S.  .Amend.  5,  since  this 
amendment  does  not  operate  as  a  restriction  of 
the  powers  of  the  state,  but  was  iirtended  to 
operate  solely  upon  the  federal  government. — Id. 

The  exclusion  from  evidence  in  a  suit  to 
quiet  title  of  a  letter  written  by  the  Secretary 
of  the  Interior  to  the  Commissioner  of  the  Cien- 
eral  Land  Office,  which  is  clearly  res  inter  alios 
acta,  can  present  no  federal  question  which  will 
sustain  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  a  state  court.  Writ  of 
error  (1906)  92  S.  W.  534,  77  Ark.  338,  dis- 
missed.— Chapman  &  Dewey  Land  Co.  v.  Bige- 
low,  27  S.  Ct  679.  206  U.  S.  41,  51  L.  Ed.  953. 

Questions  respecting  the  impairment  of  con- 
tract obligations  and  ^e  denial  of  due  process 
of  law  because  of  the  additional  burden  of  tax- 
ation to  which  the  citizens  and  taxpayers  of  a 
lesser  city,  annexed  under  the  authority  of  Act 
Pa.  Feb.  7,  1906,  §§  1-9  (P.  L.  7-11),  to  an  ad- 
joining and  larger  city,  will  be  subjected,  are 
not  so  unsubstantial  and  devoid  of  all  color  of 
merit  as  to  require  the  dismissal  of  a  writ  of 
er^or  from  the  Supreme  Court  of  the  United 
States  to  a  state  court.  Judgment,  In  re  City 
of  Pittsburg,  66  A.  348,  217  Pa.  227;  Appeal 
of  Hunter,  Id.,  affirmed.— Hunter  v.  City  of 
Pittsburgh,  28  S.  Ct  40,  207  U.  S.  161,  52  L. 
Ed.  151. 

The  contention  that  the  courts  of  Arkan- 
sas have  no  jurisdiction  of  causes  of  action 
arising  under  the  laws  of  the  Indian  Territory, 
giving  a  right  of  action  for  death,  does  not  pre- 
sent a  federal  question  which  will  sustain  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court.  Judgment,  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Neal  (1906)  98 
S.  W.  958,  83  Ark.  591,  reversed.— St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Taylor,  28  S.  Ct.  616, 
210  U.  S.  281,  52  L.  Ed.  1061. 

Questions  whose  determination  depends  up- 
on the  power  of  a  state  railroad  commission,  up- 
on the  petition  of  certain  railway  companies  for 
the  approval  of  a  consolidation,  and  upon  the 
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order  of  the  commission,  made  on  the  petition, 
are  iocal,  and  not  federal,  and  cannot  be  re- 
viewed on  a  writ  of  error  from  the  federal  Su- 
preme Court  to  a  state  court.  Judgment  (1906) 
41  So.  269,  89  Miss.  724,  affirmed.—Mobile,  J. 
&  K.  C.  R.  Co.  V.  State  of  Mississippi,  28  S.  Ct 
650,  210  U.  S.  187,  52  L.  Ed.  1016. 

A  state  court,  by  resting  its  decision  in  a 
suit  to  require  railway  companies  to  construct 
their  railroad  through  a  specified  county  seat, 
and  to  restrain  them  from  abandoning  a  portion 
of  the  road,  upon  the  ground  that  the  petition 
by  the  railway  companies  to  the  railroad  com- 
mission for  approval  of  a  consolidation,  and  its 
order  thereon,  constituted  a  binding  contract, 
is  not  using  a  mere  pretext  to  avoid  the  deter- 
mination of  the  federal  questions  arising  in  the 
case  under  the  contract  and  commerce  clauses 
of  the  federal  Constitution,  where  the  power  of 
the  commission  and  the  effect  of  its  order  were 
necessarily  presented  by  the  case.— Id. 

Whether  railway  companies  waive  their 
charter  rights  to  change  the  line  of  a  narrow- 
gauge  road,  and  are  estopped  to  revoke  such 
waiver,  by  obtaining  the  consent  of  the  state, 
through  its  railroad  commission,  to  broaden  and 
standardize  that  line  through  its  entire  length, 
is  a  local,  and  not  a  federal,  question,  and  can- 
not be  reviewed  on  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
court. — Id. 

Contentions  that  immunities  secured  by 
Const.  U.  S.  Amend.  14,  are  violated  by  a  ae- 
cision  of  a  state  court,  that  forfeiture  of  a  cor- 
porate franchise  may  be  declared  for  nonuser, 
and  by  its  ruling,  following  its  conception  of 
the  rules  of  pleading,  that  the  charges  of  non- 
user  contained  in  an  information  in  the  nature 
of  quo  warranto  stand  as  confessed  under  the 
pleadings,  so  as  to  sustain  a  motion  for  final 
judgment  of  ouster,  are  too  frivolous  to  serve 
as  the  basis  of  a  writ  of  error  from  the  Federal 
Supreme  Court  to  a  state  court.— Delmar  Jock- 
ey Club  V.  State  of  Missouri,  28  S.  Ct.  732, 
210  U.  S.  324,  52  L.  Ed.  1080. 

If  the  record  shows  that  the  verdict  and 
judgment  of  a  state  court  can  stand  upon  other 
grounds,  free  from  objection  so  far  as  federal 
rights   are   concerned,   no   federal    question    is 

Presented.  Judgment  (Tex.  Civ.  App.  1908)  106 
.  W.  918,  affirmed.— Waters-Pierce  Oil  Cfo.  v. 
State  of  Texas,  29  S.  Ct  220,  212  U.  S.  86,  63 
L.  Ed.  417. 

The  decision  of  a  state  court  denying  the 
force  and  effect  specially  claimed  under  the 
federal  Constitution  and  laws  for  a  territorial 
statute  is  reviewable  in  the  Supreme  Court  of 
the  United  States  under  Rev.  St.  U.  S.  §  709 
(U.  S.  Comp.  St.  1901,  p.  576),  as  a  case  in 
which  a  right,  title,  privilege,  or  immunity  un- 
der the  federal  Constitution,  or  under  a  stat- 
ute of,  or  authority  exercised  under,  the  United 
States,  was  specially  claimed  and  denied.  Judg- 
ment (Tex.  Civ.  App.  1907)  99  S.  W.  190,  af- 
firmed.—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sow- 
ers, 29  S.  Ct.  397,  213  U.  S.  55,  53  L.  Ed.  695. 

A  claim  by  a  railway  in  a  state  court  of 
immunity  from  liability  for  the  negligent  killing 
of  an  employ^  in  the  territory  of  New  Mexico 
because  of  noncompliance  with  the  requirements 
of  a  statute  of  that  territory  governing  actions 
for  personal  injuries  received  therein  presents  a 
federal  question  within  the  meaning  of  Rev.  St 
U.  S.  f  709  (U.  S.  Comp.  St.  1901,  p.  575), 
which,  when  adversely  adjudicated,  confers  ju- 
risdiction on  the  federal  Supreme  Court  of  a 
writ  of  error  to  the  state  court.  Judgment,  Gu- 
tierrea  v.  El  Paso  &  N.  B.  R.  Co.  (Tex.)  117 
S.  W.  426,  affirmed.— El  Paso  &  N.  E.  Ry.  Co. 
V.  Gutierrez,  30  S.  Ct  21,  215  U.  S.  87,  54  U 
Ed.  106. 

A  judgment  of  the  Texas  Supreme  Court 
which,  reversing  the  judgment  of  the  Court  of 


Civil  Appeals  of  that  state,  affirmed  the  judg- 
ment of  the  trial  court  entered  on  a  verdict 
in  favor  of  the  plaintiff  in  an  action  against  a 
railway  company  for  the  negligent  killing  of  an 
emj^loy^  in  the*  territory  of  New  Mexico,  is 
reviewable  in  the  federal  Supreme  Coart  as 
necessarily  deciding  against  a  federal  right 
specially  set  up,  within  the  meaning  of  Rev. 
St  U.  S.  8  709  (U.  S.  Comp.  St  1901,  p.  575), 
where  the  trial  court  sustained  a  demurrer  to 
a  plea  setting  up  a  defense  under  a  statute  of 
the  territory,  which,  if  applicable,  was  a  com- 
plete bar  to  the  action,  because  of  noncom- 
pliance with  its  requirements,  although  the  de- 
cision of  the  state  Supreme  Court  prooeed«i 
upon  the  theory  that  the  case  was  controlled 
by  the  federal  employers'  liability  act,  which  it 
held  to  be  valid.— Id. 

The  contention  that  Const.  U.  8.  Amend. 
14  is  violated  by  the  orovisions  of  Const  W. 
Va.  art.  13  (Code  190^,  p.  Ixxxiv),  and  Code, 
ch.  105,  for  the  forfeiture  to  the  state  o€  lands 
not  listed  by  the  owner  for  taxation  for  five 
successive  years,  with  liberty  to  the  owner  to 
intervene  and  redeem,  having  been  decided  ad- 
versely in  a  prior  decision  of  the  federal  Su- 
preme Court  affords  no  basis  for  a  writ  of  er- 
ror from  that  court  to  a  state  court.— King  v. 
State  of  West  Virginia,  30  S.  Ct  225,  216  U. 
S.  92,  54  li.  Ed.  396. 

Riparian  rights  asserted  to  have  been  se- 
cured by  the  treaty  of  Guadalupe  Hidalgo  be- 
tween the  United  States  and  Mexico,  and  Act 
Cong.  March  3,  1851,  c  41,  9  Stat  631,  for 
the  confirmation  of  titles  derived  from  Spanish 
and  Mexican  grants,  are  not  rights  of  federal 
origin,  which,  when  denied,  lay  the  basis  for  a 
writ  of  error  from  the  federal  Supreme  Court 
to  a  state  court.— Los  Angeles  Farming  ft  Mill- 
ing Ck>.  V.  City  of  Los  Angeles,  30  S.  Ct  462, 
217  U.  S.  217,  64  L.  Ed.  736. 

A  writ  of  error  to  review  a  judgment  of 
the  highest  court  of  a  state  will  not  be  dismissed 
on  the  ground  that  the  federal  question  relied 
upon  to  confer  jurisdiction  has  been  ao  con- 
clusively foreclosed  by  prior  decisions  of  the 
federal  Supreme  Court  as  to  cause  it  to  be 
frivolous,  where  analysis  and  exposition  are 
necessary  in  order  to  make  dear  the  decisive 
effect  of  such  prior  decisions  upon  the  issue 
presented,  and  there  is  some  conflict  in  the 
opinions  of  the  various  state  courts  of  last  re- 
sort upon  the  question,  and  a  division  of  opin- 
ion in  the  court  below. — (1910)  Louisville  &  N. 
R.  Co.  V.  Melton.  30  S.  Ct  676,  218  U.  S.  36, 
54  L.  Ed.  921,  47  L.  R.  A.  (N.  S.)  84,  affirming 
judgment  (1907)  105  S.  W.  366,  127  Ky.  276. 

Claims  by  the  United  States,  in  proceedings 
under  the  supply  lien  law  of  a  state,  to  estab- 
lish the  rights  of  creditors  furnishing  supplies 
for  the  construction  of  vessels  building  for  the 
United  States,  that  under  the  contract  for  the 
construction  of  one  of  the  vesesls  the  tide  vested 
in  the  government  as  fast  as  paid  for;  that  a 
lien  was  reserved  to  the  government  under  the 
contract  for  building  the  other  vessels,  superior 
to  the  claim  of  the  supply  lien  creditors  under 
the  state  law ;  that  the  right  of  the  government 
to  its  superior  claims  could  not  be  affected  by, 
and  was  not  subject  to,  such  law ;  and  that  Uie 
state  had  no  power  to  retard,  impede,  or  control 
the  operation  of  the  federal  government  in  mak- 
ing and  carrying  out  such  contracts — are  asser- 
tions of  rights  and  immunities,  the  creation  of 
federal  authority,  which,  when  denied  by  a  stats 
court,  present  a  case  under  Rev.  St  U.  S.  %  709 
(U.  S.  Ck>mp.  St  1901,  p.  575),  for  a  writ  of 
error  from  the  federal  Supreme  Court— United 
States  V.  Anson ia  Brass  &  Copper  Co.,  31  S. 
Ct  49,  218  U.  S.  452,  54  L.  Ed.  1107. 

A  decision  of  a  state  court  enforcing  com- 
mon-law performing  rights  of  owner  of  unpnh- 
IL^ed  play  as  against  owner  of  a  copyrighted 
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adaption,  who  stood  on  his  copyright,  denies 
a  federal  right  claimed  within  Key.  St.  8  700 
(U.  S.  Comp.  St  1901,  p.  575),  governing  writs 
of  error  from  federal  Supreme  Court  to  state 
froart— (1912)  Ferris  v.  B^ohman,  32  S.  Ot. 
263,  223  U.  S.  424,  66  L.  Ed.  492,  affirming 
judgment  (1909)  Frohman  Y.  Ferris,  87  N.  B. 
327,  23S  lU.  430,  128  Am.  St  Rep.  135. 

A  question  of  law  arising  out  of  contention 
that  there  was  no  evidence  to  support  finding 
of  fact,  as  the  result  of  .which  a  federal  right 
was  denied,  is  open  to  review  in  the  federal 
Supreme  Court  on  writ  of  error  to  a  state 
court,  if  the  evidence  is  in  the  record.— CreswiU 
V.  Grand  Lodge,  K.  P.  of  Georgia,  32  S.  Ct 
822,  226  U.  S.  246,  56  L.  Ed.  1074,  reversing 
judgment  67  S.  £.  188,  133  Ga.  837,  134  Am. 
St  Rep.  231,  18  Ann.  Cas.  463. 

Whether  officers  of  a  state  grand  lodge  of  a 
fraternal  order,  incorporated  under  federal  Gen- 
eral Incorporation  Act  Ma;p  6,  1870,  may  prose- 
cute in  state  court  apphcations  to  he  made 
a  domestic  corporation,  cannot  he  reviewed  hy 
tlie  federal  Supreme  Court  on  writ  of  error  to 
a  state  court.— Id. 

The  question,  What  rights,  if  any,  of  a 
policeman  in  a  ^nsion  fund  are  protected  hy 
the  federal  Constitution?  is  not  so  involved  in  a 
proceeding  hy  mandamus  to  compel  the  restora- 
tion to  the  pay  rolls  of  the  name  of  a  policeman 
who  had  heen  summarily  removed  from  office, 
as  to  sustain  a  writ  of  error  from  the  federal 
Supreme  Court  to  the  highest  court  of  a  state 
to  review  a  judgment  denying  the  writ. — Pres- 
ton V.  City  of  Chicago,  33  S.  Ct.  177,  226  U. 
S.  447,  57  L.  Ed.  293. 

A  decision  that  a  state  statute  makes  crim- 
inal certain  acts  done  since  its  enactment  is  not 
subject  to  objection  that  such  construction  vio- 
lates Const  U.  S.  art  1,  8  10,  relating  to  ex 
post  facto  laws,  so  as  to  sustain  writ  of  error 
from  the  federal  Supreme  Court  to  a  state 
court— Ross  V.  State  of  Oregon,  33  S.  Ct  220, 
227  U.  S.  150,  57  L.  Ed.  458,  Ann.  Cas.  1914C, 
224,  dianissing  appeal  from  State  v.  Ross,  106 
P.  1022,  55  Or.  450. 

An  order  of  remand  to  a  state  court  is  not 
reviewable  in  the  federal  Supreme  Court  by  writ 
of  error  bringing  up  the  final  judgment  of  the 
highest  state  court. — ^McLaughlin  Bros.  v.  Hal- 
loweU.  33  S.  Ct  465,  228  U.  S.  278,  57  L.  Ed. 
835,  dismissing  writs  of  error  111  N)  W.  428, 
138  Iowa,  279,  and  121  N.  W.  1039. 

Contention  that  judgment  below  contra- 
vened Const.  U.  S.  art  4,  (  4,  guaranteeing  to 
every  state  a  republican  form  of  government, 
does  not  render  judgment  of  state  court  review- 
able on  writ  of  error,  aa  the  provision  depends 
on  federal  and  governmental  action  through 
powers  conferred  on  Congress.— Marshall  v.  Dye, 
34  S.  Ct  92,  231  U.  S.  250,  58  L.  Ed.  206^  dis- 
missing appeal  Ellingham  v.  Same,  99  N.  E.  1, 
178  Ind.  336. 

A  question  respecting  an  alleged  violation  of 
Const  U.  S.  Amendment  4,  against  unreason- 
able searches  and  seizures,  cannot  be  reviewed 
by  the  federal  Supreme  Court  on  writ  of  error 
to  a  state  court — ^National  Safe  Deposit  Co.  v. 
Stead,  34  S.  Ct  209,  232  U.  S.  58,  58  L.  Ed. 
504,  affirming  judgment  96  N.  E.  973,  250 
lU.  584,  Ann.  Cas.  1912B,  430. 

Whether  an  election  at  which  a  county  went 
dry  was  void  because  the  question  apparently 
submitted  was  the  adoption  of  the  origintd 
Michigan  local  option  law,  with  its  amendments 
(Pub.  Acts  1889,  No.  183,  and  Pub.  Acts  1903, 
No.  170),  when  in  reality  only  the  original  law 
was  submitted,  the  amendments  being  uncon- 
stitntion^  is  exclusively  for  the  state  court  to 
decide.— Eberle  v.  People  of  State  of  Michigan, 
34  S.  Ct  464,  232  U.  S.  700,  68  L.  Ed.  803.  af- 


firming judgment  People  t.  Eberle,  133  N.  W. 
619,  167  Mich.  477. 

The  contention  that  the  Texas  statute  im- 
posing upon  life  insurance  companies  a  liability 
to  pa^r  damages  and  an  attorney's  fee  on  de- 
fault is  repugnant  to  the  provisions  of  Const 
TJ.  S.  Amend.  14,  has  been  so  foreclosed  by  prior 
decisions  as  not  to  serve  as  the  basis  of  a  writ 
of  error  from  the  federal  Supreme  Court  to  a 
state  court  to  review  a  judgment  enforcing  such 
statutory  penalty.— Manhattan  Life  Ins.  Co.  of 
New  York  v.  Cohen,  34  S.  Ct  874,  234  U.  S. 
123,  58  L.  Ed.  12ft,  dismissing  appeal  (Civ. 
App.)  139  S.  W.  51. 

The  action  of  a  state  court  in  declaring  an 
assignment  of  a  life  insurance  policy  void  be- 
cause of  the  gambling  nature  of  the  contract, 
while  permitting  the  assizor  to  retain  the  price 
paid  tnerefor.  does  not  involve  a  federal  ques- 
tion, where  tne  action  was  based  on  applicable 
principles  of  both  local  and  general  law.— Id. 

The  federal  Supreme  Court  cannot  go  be- 
hind the  ruling  of  state  court  that  state  Rail- 
road Commission  acted  in  the  exercise  of  the 
state's  power  of  regulation  of  a  steam  railroad 
and  interurban  electric  railway.— Michigan  Cent 
R.  Co.  V.  Michigan  R.  R.  Commission,  35  S.  Ct 
422,  236  U.  S.  615,  59  L.  Ed.  750,  affirming 
judgment  Michigan  R.  Commission  v.  Michigan 
Cent  R.  Co..  132  N.  W.  1068,  168  Mich.  230. 

Whether  distinctions  recognized  under  Mich- 
igan laws  between  railroads  and  street  railways 
were  preserved  by  Pub.  Acts  Mich.  1907,  No. 
312,  and  Pub.  Acts  1909,  No.  300,  and  whether 
provisions  of  section  7  o{  these  acts  applied  to 
both  kinds  of  roads,  are  foreclosed  by  the  deci- 
sion of  the  state  court. — Id. 

Federal  question  resting  on  false  assump- 
tion is  so  plainly  devoid  of  merit  as  to  give  no 
appellate  jurisdiction  over  state  court.--Parker 
V.  McLain,  35  S.  Ct.  632,  237  U.  S.  469,  59  L. 
Ed,  1051,  dismissing  appeals  McLain  v.  Parker, 
129  P.  1140,  88  Kan.  717,  and  Id.,  131  P.  153, 
88  Kan.  873. 

A  federal  question,  which  is  frivolous,  can- 
not be  made  substantial,  so  as  to  serve  as  basis 
for  a  writ  of  error  to  state  court,  by  asserting 
another  proposition  of  the  same  character. — 
Erie  R.  Co.  v.  Solomon,  35  S.  Ct.  648,  237  U. 
S.  427,  69  L.  Ed.  1033,  dismissing  appeal  106 
N.  E.  1055,  89  Ohio  St  406. 

The  question  whether  a  certain  section  of 
the  Arkansas  laws,  extended  over  Indian  Ter- 
ritory by  Act  May  2,  1890,  was  in  force  in 
Arkansas,  is  open  for  review  in  the  federal  Su- 
preme Court  on  writ  of  error  to  a  state  court. — 
Ferryman  v.  Woodward,  35  S.  Ct  830,  238  U. 
S.  148.  59  L.  Ed.  1242,  affirming  decree  133  P. 
244,  37  Okl.  792. 

Writ  of  error  from  federal  Sui>reme  Court 
to  a  state  court  could  not  be  dismissed,  where 
federal  questions  involved  are  not  wholly  frivo- 
lous.— Chicago,  R.  I.  &  Pac  Ry.  Co.  v.  Devine, 
36  S.  Ct.  27,  239  U.  S.  52,  60  L.  Ed.  140,  af- 
firming judgment  Devine  v.  Chicago,  R.  1.  & 
P.  Ry.  Co.,  107  N.  B.  595,  266  111.  2&. 

A  ruling  of  the  highest  state  court  in  an  ac- 
tion under  the  federal  Employers*  Liability  Act 
that  no  issue  -as  to  assumption  of  risk  was  made, 
and  that  no  question  on  that  subject  was  pre- 
sented on  appeal,  does  not  present  a  federal 
question,  reviewable  in  the  federal  Supreme 
Court  on  writ  of  error. — Southern  Ry.  Co.  v. 
Lloyd,  36  S.  Ct.  210,  239  U.  S.  496,  *)  L.  Ed. 
402,  affirming  judgment  Lloyd  v.  Southern  Ry. 
Co.,  81  S.  E.  1003,  166  N.  O.  24. 

^=:»394  (2).  Decisions  oonatnUng  the  common 
law. 

The  highest  court  of  the  state  may  admin- 
ister the  common  law  according  to  its  own  un- 
derstanding and  interpretation,  without  liability 
to  a  review  in  the  federal  Supreme  Court  un- 


Tliis  Digest  is  eompUad  on  the  Key-Nninber  System*   For  ezplanationy  ••«  pace  ilL 


C=>394  (2) 


COURTS,  VII  (Q) 


[8'up.Ct.Dig.— Pace  75S] 


less  some  right,  title,  immunity,  or  privilege, 
the  creation  of  the  federal  power,  has  been 
asserted  and  denied.  Judgment,  Hughes  v. 
Pennsylvania  R-  Co.,  51  A.  990,  202  Pa.  222, 
63  L.  R.  A.  513,  97  Am.  St.  Rep.  713,  affirmed. 
—Pennsylvania  R.  Co.  v.  Hughes,  24  S.  Ct.  132, 
191  U.  S.  477,  48  L.  Ed.  268. 

Whether  certain  railway  companies  were  at 
common  law  liable  as  forwarders  of  freight  to 
connecting  carriers  outside  the  state,  and  wheth' 
er  they  were  jointly  and  severally  liable,  when 
determined  by  the  highest  state  court,  furnished 
no  basis  for  writ  of  error  to  the  federal  Supreme 
Court.— Eastern  Ry.  Co.  of  New  Mexico  v.  Lit- 
tlefield,  35  S.  Ct  489,  237  U.  S.  140,  59  L.  Ed. 
878,  dismissing  appeal  (Tex.)  154  S.  W.  543. 

Whether  a  declaration,  in  an  action  against 
a  railway  company  for  death  of  an  employ^, 
permitted  recovery  at  common  law  is  a  ques- 
tion of  local  law,  in  the  absence  of  a  showing 
that  the  injury  came  within  the  federal  Employ- 
ers' Liability  Act  and  is  therefore  not  review- 
able on  error  to  a  state  court  from  the  federal 
Supreme  Court. — Osborne  v.  Gray,  36  S.  Ct. 
486,  241  U.  S.  16,  60  L.  Ed.  865. 

^=s»394  (3).  Construction  or  validity  of  state 
Constitutions  and  statutes  in  gen^ 
eral. 

The  decision  of  a  state  court  that  a  railway 
I>ostal  clerk  is  not  a  passenger,  within  the  mean- 
ing of  a  state  statute  giving  an  action  for  death 
caused  by  negligence,  will  not  be  reviewed  on 
the  ground  Uiat  a  federal  question  is  involved 
because  of  Rev.  St.  §  4000,  providing  that  every 
railway  company  carrying  the  mail  shall  carry 
the  person  in  charge  of  it  without  extra  com- 
pensation. The  latter  statute  does  not  make 
such  postal  clerk  a  passenger,  or  deprive  him  of 
that  character.— Price  v.  Pennsylvania  R.  Co., 
113  U.  S.  218,  6  S.  Ct.  427,  28  I..  Ed.  980. 

A  writ  of  error  to  the  highest  court  of  a 
state  will  be  dismissed  where  the  record  shows 
that  the  only  decision  was  that  it  was  within 
the  jurisdiction  of  the  trial  court,  by  a  decree 
of  foreclosure,  to  direct  that  the  property  should 
be  sold  in  one  or  several  parcels,  and  that  there 
was  nothing  in  the  statutes  of  the  state  to  the 
contrary  of  ♦his,  the  decision  involving  no  fed- 
eral question. — i  rench  v.  Hopkins,  124  U.  S. 
524,  8  S.  Ct.  589,  31  L.  Ed.  536. 

A  decision  by  the  supreme  court  of  Louisi- 
ana that  certain  state  bonds,  issued  in  1864, 
were  invalid,  because  they  were  exchanged  by 
the  state  authorities  for  sugar,  instead  of  for 
state  or  Confederate  currency,  as  required  by  the 
act  authorizing  their  issuance,  and  that,  there- 
fore, the  holder  was  not  entitled  to  exchange 
them  for  consolidated  state  bonds,  under  the 
funding  act  of  1874,  involved  no  federal  ques- 
tion, and  is  not  reviewable  in  the  United  States 
supreme  court. — Sage  v.  Board  of  Liquidation 
of  Louisiana,  144  U.  S.  647,  12  S.  Ct  755,  36 
L.  Ed.  577. 

On  mandamus  to  compel  a  county  to  issue 
bonds  to  a  railroad  company  in  payment  of  a 
stock  subscription,  the  decision  of  the  state  su- 
preme court  that  under  the  state  laws  and  con- 
stitution, no  subscription  has  ever  been  authoi^ 
ized  b^  the  requisite  number  of  voters,  and  that, 
even  if  it  were  authorized,  there  was  sufficient 
evidence  to  warrant  the  trial  court  in  denying 
the  relief  asked,  on  the  ground  that  the  com- 
pany had  never  complied  with  the  conditions  of 
the  subscription,  involves  no  federal  question, 
and  is  not  reviewable  bv  the  United  States  su- 
preme court. — State  of  Missouri  v.  Harris,  144 
U.  S.  210,  12  S.  Ct  838,  36  L.  Ed.  407. 

When  the  applicability  of  a  statute  (of 
which  the  validity  is  alleged  to  have  been  drawn 
in  question)  to  the  matter  under  consideration 
in  the  state  court  depended  upon  the  construc- 
tion of  another  state  statute,  and  the  court  fol- 
lowing a  prior  decision,  adopted  a  construction 
excluding  such  application,  it  presents  no  fed- 
eral   question. — Powell    y.    Brunswick    County 


Supers,  150  U.  S.  433.  14  S.  Ct  166,  37  L.  Ed. 
1134.  ' 

The  fact  .that  there  are  no  resident  mortp 
gagees  in  a  particular  case  does  not  make  the 
question  of  discrimination  between  nonresident 
and  resident  mortgagees  by  a  statute  a  merely 
abstract  or  moot  question,  so  as  to  preclude  a 
decision  against  the^  validity  of  the  statute,  if 
it  makes  a  discrimination  against  nonresident 
mortgagees  with  respect  to  sharing  in  the  dis- 
tribution of  the  assets  of  an  insolvent  foreign 
corporation.— Sully  v.  American  Nat  Bank,  20 
S.  Ct  935,  178  U.  S.  289,  44  L.  Ed.  1072. 

No  federal  question  is  presented  by  a  daim 
in  a  state  court  that  a  state  statute  is  incon- 
sistent with  the  power  of  congress  to  regulate 
commerce  among  the  several  states,  where  the 
judgment  of  the  state  court  sustaining  the  va- 
lidity of  such  enactment  proceeds  on  the  theory 
that  the  statute  is  intended  to  and  does  apply 
only  to  domestic  transportation.  Writ  of  error, 
Purdy  v.  Erie  R.  Co.,  56  N.  E.  508.  162  N.  Y. 
42,  48  L.  R.  A.  669,  dismissed.— Erie  R,  Co.  v. 
Purdy,  22  S.  Ct.  605,  185  U.  S.  148,  46  L.  Ed. 
847. 

Defenses,  in  an  action  in  ejectment  brought 
by  a  municipality  in  a  state  court  of  estoppel, 
license,  payment  of  taxes,  the  unconstitutional- 
ity of  a  state  statute  because  the  title  does  not 
describe  its  subject,  want  of  power  in  the  state 
to  convey  its  title  to  the  municipality,  and  the 
statute  of  limitations,  are  of  a  local  nature,  and 
present  no  federal  question  for  review  in  the  su- 
preme court  of  the  United  States.  Judgment 
30  So.  645,  128  Ala.  35,  affirmed.— MobUe 
Transp.  Co.  v.  City  of  Mobile,  23  S.  Ct  170, 
187  U.  S.  479,  47  L.  Ed.  266. 

The  construction  by  a  state  court  of  a  law 
of  the  state  as  authorizing  the  court  to  try 
and  determine  in  a  condemnation  proceeding 
an  adverse  claim  of  the  plaintiff  therein  to  an 
interest  in  the  property  sought  to  be  condemn- 
ed is  conclusive  on  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  that  court 
Writ  of  error.  City  of  Los  Angeles  v.  Pomeroy, 
57  P.  585,  124  Cal.  597,  dismissed.— Hooker  v. 
City  of  Los  Angeles,  23  S.  Ct  395,  188  U.  S. 
314,  47  L.  Ed.  487,  63  L.  R.  A.  471. 

Questions  under  the  state  Constitution  and 
laws  cannot  be  considered  on  a  writ  of  error 
to  a  state  court  as  they  might  be  on  error  to 
an  inferior  federal  court.— State  of  Missouri  v. 
Dockery,  24  S.  Ct.  53,  191  U.  S.  165,  48  L.  Ed. 
133,  63  L.  R.  A.  571. 

Errors  of  the  state  court  in  conatming  a 
state  Constitution,  statutes  and  the  common 
law  on  the  subject  of  reading  depositiomi  of 
witnesses  do  not  present  any  federal  question 
which  can  be  reviewed  by  the  Supreme  Court 
of  the  United  States  on  a  writ  of  error  to  the 
state  court  Judgment,  State  v.  Kline,  33  Sa 
618,  109  La.  622,  affirmed.— West  v.  State  of 
Louisiana,  24  S.  Ct  650,  194  U.  S.  258,  48  L. 
Ed.  965. 

Whether  clauses  of  a  state  pilotage  law 
granting  discriminatory  exemptions,  in  Tiola- 
tion  of  Rev.  St  U.  S.  )  4237  [U.  S.  Comp.  St 
1901,  p.  29031,  can  be  eliminated  without  de- 
stroying the  remaining  provisions,  is  a  question 
for  the  state  court  to  decide,  and  cannot  be  re- 
viewed by  the  federal  Supreme  Court,  on  writ 
of  error  to  the  state  court  Judgment  (Tex. 
Civ.  App.)  68  S.  W.  320,  affirmed.— Olsen  v. 
Smith,  26  S.  Ct  52,  195  U.  S.  332,  49  U  £d. 
224. 

The  decision  of  a  state  court  construing  a 
state  statute  so  as  to  remove  any  question  of 
its  repugnancy  to  the  federal  Constitution  can- 
not be  reviewed  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  the  state 
court.  Judgment,  36  So.  174,  47  Fla.  338.  af- 
firmed.—Tampa  Waterworks  Co.  v.  City  of  Tarn- 
I  pa,  28  S.  Ct  23,  199  U.  S.  241,  50  L.  Ed.  170. 
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A  decision  of  a  state  court  that  the  formali- 
ties required  by  the  tax  laws  were  fully  ob- 
served does  not  present  a  federal  question, 
where  the  contention  is  not  that  the  statutes 
are  unconstitutional,  but  that  the  manner  of 
their  observance  was  a  denial  of  due  process  of 
law.  Writ  of  error,  Woodward  v.  Taylor,  73 
P.  785,  33  Wash.  1,  dismissed.— French  v. 
Taylor,  26  S.  Ct.  76,  199  U.  S.  274.  50  U  Ed. 
189. 

Questions  respecting  the  construction  of 
state  statutes  on  which  the  title  to  land  de- 
pends are  not  federal,  and  cannot  be  considered 
by  the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  state  court.  Judgment,  State 
V.  O'Connor,  73  S.  W.  1041,  96  Tex.  484,  affirm- 
ed.—O'Conor  V.  State  of  Texas,  26  S.  Ct  726, 
202  U.  S.  501,  50  h.  Ed.  1120.  , 

A  contest  over, a  state  office,  dependent  for 
its  solution  exclusively  upon  the  application  of 
the  Constitution  of  the  state  or  upon  a  mere 
construction  of  a  provision  of  a  state  law,  in« 
volves  no  possible  federal  question  which  will 
sustain  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  a  state  court.  Writ  of 
error.  People  v.  Elder  (Colo.  1905)  86  P.  250, 
dismissed.— Elder  v.  People  of  State  of  Colo- 
rado, 27  S.  Ct.  223,  204  U.  S.  85,  51  L.  Ed. 
381. 

The  question  as  to  the  validity  of  a  state 
law  under  the  federal  Constitution  is  not  nec- 
essarily involved  so  as  to  sustain  a  writ  of  er- 
ror from  the  Supreme  Court  of  the  United 
States  to  a  state  court  merely  because  the  state 
law  logically  might  have  been  assailed  as  inval- 
id under  the  federal  Constitution  upon  grounds 
more  or  less  similar  to  those  actually  taken. 
Appeal,  Trustees  of  Garrick  Academy  v.  Clark 
(1904)  80  S.  W.  64,  112  Tenn.  483,  dismissed. 
—Osborne  v.  Clark,  27  S.  Ct.  319,  204  U.  S. 
565,  51  L.  Ed.  619. 

The  judgment  of  the  highest  court  of  a 
state,  sustaining,  as  a  legitimate  exertion  of  the 
police  power  of  the  state,  a  statute  the  validity 
of  which  was  challenged  as  repugnant  to  the 
federal  Constitution,  is  reviewable  in  the  Su- 
preme Court  of  the  United  States  by  writ  of 
error.  Judgment,  Greenberg  v.  Western  Turf 
Ass'n  (1905)  82  P.  684,  148  Cal.  126,  affirmed. 
—Western  Turf  Ass'n  y.  Greenberg,  27  S.  Ct. 
384,  204  U.  S.  359,  51  L.  Ed.  520. 

Whether  an  order  of  the  North  Carolina 
CJorporation  Commission,  regulating  the ,  train 
service  of  connecting  carriers,  was  arbitrary 
and  unreasonable,  as  being  beyond  the  scope  of 
the  authority  delegated  to  the  commission  by 
the  state  laws,  is  a  local,  and  not  a  federal, 
question,  and  cannot  be  reviewed  on  writ  of 
error  to  a  state  court  Judgment,  North  Caro- 
lina Corp.  Commission  v.  Atlantic  Coast  Line 
R.  Co.  (1904)  49  S.  B.  191,  137  N.  C.  1^  af- 
firmed.—Atlantic  Coast  Line  It  Co.  v.  North 
Carolina  Cor^.  Commission,  27  S.  Ct.  585,  206 
U.  S.  1,  51  L.  Ed.  933,  11  Ann.  Cas.  398. 

Whether  a  given  corporation  comes  within 
the  scope  of  the  statutes  of  a  state  conferring 
the  right  of  eminent  domain,  and  is  entitled  to 
assert  such  ri^ht,  presents  only  a  question  of 
state  law,  which  cannot  be  reviewed  by  the 
federal  Supreme  Court  on  writ  of  error  to  a 
state  court.  Judgment.  Southern  Illinois  &  M. 
Bridge  Co.  v.  Stone  (1906)  92  S.  W.  475,  194 
Mo.  175,  affirmed.— Stone  v.  Southern  Illinois 
&  M.  Bridge  Co.,  27  S.  Ct  615,  206  U.  S.  267, 
51  L.  Ed.  1057. 

A  judgment  of  a  state  court  against  a 
carrier  for  the  value  of  a  shipment  of  cot- 
ton which  it  delivered  without  the  surrender  of 
the  bills  of  lading  is  not  reviewable  in  the  Su- 
preme Court  of  the  United  States,  although  the 
state  court  refers  to,  and  upholds,  over  an  ob- 
jection of  repugnancy  to  the  federal  Constitu- 
tion, a  state  statute  forbidding  delivery  under 


such  circumstances,  where  the  court  treats  the 
contract  of  shipment  itself  as  requiring  a  de- 
livery to  shipper's  order,  and  only  upon  the 
production  of  the  bills  of  lading,  properly  in- 
dorsed.—Arkansas  Southern  R.  Co.  v.  German 
Nat.  Bank,  28  S.  Ct  78,  207  U.  S.  270,  52 
L.  Ed.  201. 

The  decision  of  a  state  court  that  a  void 
provision  of  a  state  statute  is  separable  from  its 
vaUd  provisions  does  not  present  a  federal  ques- 
tion which  will  sustain  a  writ  of  error  from  the 
federal  Supreme  CJourt  to  a  state  court.— King 
V.  State  of  West  Virginia,  30  S.  Ct  225,  216 
U.  S.  92,  54  L.  Ed.  396. 

The  misconstruction  of  a  state  statute  by 
a  state  court  cannot  present  a  question  which 
will  sustain  a  writ  of  error  from  the  federal  Su- 
preme Court  to  a  state  court. — Id. 

fThe  assertion  that  state  statutes  have  un- 
dertaken to  confer  water  rights  upon  a  munic- 
ipality, and  were  given  such  effect  in  violation 
of  federal  rights  of  riparian  owners,  cannot 
serve  as  the  basis  of  a  writ  of  error  from  the 
federal  Supreme  Court  to  a  state  court,  where 
the  latter  court  holds  that  the  municipal  rights 
were  not  determined  by  the  effect  of  those 
statutes,  but  upon  the  right  and  title  secured  by 
Spanish  and  Mexican  laws,  and  the  subsequent 
confirmation  thereof  under  a  federal  statute. — 
Los  Angeles  Farming  &  Milling  Co.  v.  City  of 
Los  Angeles,  30  S.  Ct  452,  217  U.  S.  217,  54 
L.  Ed.  736. 

The  construction  by  a  state  court  of  the 
statutes  of  that  state  and  its  rulings  as  to  the 
admissibility  of  evidence  furnish  no  basis  for 
a  writ  of  error  from  the  federal  Supreme  Court. 
—Id. 

The  ruling  of  a  state  court  that  the  power 
to  penalize  a  railway  company  for  failure  to 
furnish  cars  on  demand  arose  from  a  state 
statute  instead  of  from  a  rule  adopted  by  the 
railroad  commission,  which  was  challenged  a/s 
repugnant  to  the  federal  Constitution,  does  not 
eliminate  the  federal  questions  from  the  case, 
so  as  to  require  the  dismissal  of  a  writ  of  error 
from  the  federal  Supreme  Court,  where  the 
constitutional  defenses  asserted  by  the  plead- 
ings and  embraced  in  the  instructions  asked  and 
refused  were  not  confined  to  the  mere  order  as 
such,  but  plainly  challenged  the  power  of  the 
state  to  inflict  the  penalty  for  the  failure  to 
furnish  the  cars  under  the  clrcumstantces  dis- 
closed by  the  pleadings.  Judgment  (1907)  107 
S.  W.  1180,  85  Ark.  311,  122  Am.  St  Rep.  33, 
reversed, — St  Louis  Southwestern  Ry.  Co.  v. 
State  of  Arkansas,  30  S.  Ct  476,  217  U.  S. 
136,  54  L.  Ed.  698,  29  L.  R.  A.  (N.  S.)  802. 

The  construction  given  by  the  Maryland 
Court  of  Appeals  to  Code  Pub,  Gen.  Laws  Md. 
1904,  art.  43,  §  99,  making  it  a  misdemeanor  to 
attempt  to  practice  medicine  without  registra- 
tion, as  not  being  subject  to  the  limitations  of 
section  80  of  that  article,  relating  to  the  send- 
ing of  notice  to  unregistered  physicians,  is  con- 
clusive upon  the  federal  Supreme  Court  on 
writ  of  error  to  the  state  court— (1910)  Watson 
V.  State  of  Maryland,  30  S.  Ct  644,  218  U. 
S.  173,  54  L.  Ed.  987,  affirming  judgment  (1907) 
66  A.  635,  105  Md.  650. 

The  ruling  of  the  state  court  that  osteo- 
paths are  persons  practicing  medicine,  within 
Laws  Tex.  1907,  c.  123,  providing  for  licensing 
medical  practitioners,  will  be  followed  by  fed- 
eral Supreme  Court  in  determining  constitu- 
tionality of  such  act  on  writ  of  error  to  the 
state  court.— (1912)  Collins  v.  State  of  Texas, 
32  S.  Ct.  286,  223  U.  S.  288,  56  L.  Ed.  439, 
affirming  judgment  (1909)  Ex  partp  Collins,  121 
S.  W.  501,  57  Tex.  Cr.  It  2. 

The  meaning  derived  by  the  highest  state 
court  by  construing  together  several  state  stat- 
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utes  is  as  condusiTe  on  the  federal  Supreme 
Court  on  writ  of  error  to  the  state  court  as 
though  such  legislation  were  embodied  in  a 
single  act.— International  Harvester  Co.  v.  Com- 
monwealth of  Kentucky,  34  S.  Ct.  853,  234  U. 
S.  216,  58  L.  Ed.  1284,  reversing  judgments  144 
S.  W.  1064,  147  Ky.  564,  and  147  S.  W.  1199, 
148  Ky.  572,  and  146  S.  W.  12,  147  Ky.  795. 

Decision  of  state  court  that  order  of  state 
railroad  commission  prohibitin|;  demand  of  pre- 
payment of  freight  from  particular  connecting 
carrier,  was  authorized  by  statute,  held  bind- 
ing on  the  federal  Supreme  Court.— Wadley 
Southern  Ry.  Co.  v.  State  of  Georgia,  35  S.  Ct 
214,  235  U.  S.  651,  59  L.  Ed.  405,  affirming 
judgment  Same  v.  State,  73  S.  E.  741,  137  Ga. 
497. 

The  propriety  of  a  statutory  delegation  of 
authority  to  an  inferior  state  court  is  a  question 
not  open  for  review  on  writ  of  error  to  the 
highest  state  court.— O'Neill  v.  Learner,  36  S. 
Ct.  54,  239  U.  S.  244.  60  L.  Ed.  249,  afcrming 
judgment  142  N.  W.  112,  93  Neb.  786. 

Application  of  ConsoL  Laws  N.  Y.  c.  31,  S 
14,  against  employment  of  aliens  on  public 
works  to  contracts  for  construction  of  subways 
in  New  York  City,  are  local  questions  not  re* 
viewable  in  the  United  States  Supreme  Court 
— Heim  v.  McCall,  36  S.  Ct.  78,  239  U.  S.  175, 
60  L.  E>i.  206,  affirming  judgment  106  N.  E. 
1095,  214  N.  Y.  629. 

Proper  construction  of  Constitution  and 
laws  of  a  state  is  not  for  the  federal  Supreme 
Court  on  a  writ  of  error  to  a  state  court— Bi- 
Metallic  Inv.  Co.  v.  State  Board  of  ESqualiza- 
tion,  36  S.  Ct  141,  239  U.  S.  441,  60  L.  Ed. 
372,  affirming  decree  State  Board  of  Equaliza- 
tion v.  Bi-Metallic  Inv.  Co.,  138  P.  1010,  56 
Colo.  512. 

Decision  of  the  highest  state  court  affirm- 
ing judgment  against  terminal  carrier  In  an  ac- 
tion by  shipper  for  damages  for  delay  does  not 
rest  on  a  local  ground  independent  of  the  ques- 
tion of  the  validity  under  the  federal  Consti- 
tution of  the  provisions  of  Civ.  Code  S.  C. 
1912,  IS  2754,  2756.— Atlantic  Coast  Line  R. 
R.  Co.  V.  Glenn,  36  S.  Ct  154,  239  U.  S.  388, 
60  L.  Ed.  344  affirming  judgment  Glenn  v. 
Atlantic  Coast  Line  R.  Co.,  80  S.  E.  898,  96 
S.  O.  357, 

The  contention  that  a  state  law  as  ad- 
ministered violates  the  federal  Constitution 
presents  a  federal  question  which  will  support 
a  writ  of  error  from  the  federal  Supreme  Court 
to  the  state  court,  though  the  state  law  as  writ- 
ten is  not  attacked.— Myles  Salt  Co.  v.  Board 
of  Com'rs  of  the  Iberia  &  St  Mary  Drainage 
Dist,  36  S.  Ct  204,  239  U.  S.  478,  60  L.  Ed. 
392,  revising  judgment  64  So.  825,  134  La. 
«HJo. 

Whether  state,  so  far  as  it  had  the  power, 
had  by  amendment  vested  part  of  the  legisla- 
tive power  in  the  people  by  reserving  a  right 
to  approve  or  disapprove  laws  enacted  by  the 
General  Assembly,  is  a  question  of  state  law 
not  determinable  by  federal  Supreme  Court  on 
writ  of  error.— State  of  Ohio  ex  rel.  Davis  v. 
Hildebrant  36  S.  Ct  708,  241  U.  &  565,  60 
L.  Ed.  1172. 


(4). 


Violation  of  state  Constitution, 


The  federal  supreme  court  cannot  pass  up- 
on the  conformity  of  a  municipal  ordinance 
with  the  requirements  of  the  constitution  of 
the  state  in  which  it  was  enacted. — Barbier  y. 
Connolly,  118  U.  S.  27,  5  S.  Ct  357,  28  L. 
Bd.  923. 

The  questions  of  the  sufficiency  of  the  evi- 
dence to  justify  the  verdict  and  of  compliance 
with  the  state  constitution  on  the  trial,  are 
not  federal  questions,  reviewable  in  the  United 


States  supreme  court.— Baldwin  v.  State  of  Kan- 
sas, 129  U.  S.  52,  9  S.  Ct  198,  32  L.  Ed.  640. 

» 

The  decision  of  the  highest  court  of  >few 
York  that  the  punishment  of  death  by  electric- 
ity, as  prescribed  by  Laws  N.  Y.  1888,  c  489, 
is  not  a  cruel  punishment,  within  the  meaning 
of  Const.  N.  Y.  art  1,  f  5,  prohibiting  ''cruel 
and  unusual  punishments,"  is  not  re-ezaminable 
by  the  supreme  court  of  the  United  States.— 
In  re  Kemmler,  136  U,  S.  436,  10  S.  Ct  930, 
34  L.  Ed.  519. 

The  supreme  court  of  the  United  States  has 
no  jurisdiction  to  review  a  decision  by  a  state 
court  where  the  only  question  involved  is  the 
conformity  of  a  state  statute  vri th  the  state 
constitution.— Leeper  v.  Texas,  139  U.  S.  462, 
11  S.  Ct  577.  85  L.  Ed.  225- 

The  refusal  of  a  motion  to  qtash  an  indict- 
ment on  the  ground  that  the  grand-jury  law 
was  a  local  or  special  law,  and  not  constitu- 
tionally enacted,  does  not  present  a  federal 
question.— Murray  v.  State  of  Louisiana,  163 
tJ.  S.  101,  16  S.  Ct  990,  41  L.  Bd.  87. 

Whether  the  Iowa  Constitution  is  violated 
by  Code  Iowa,  §  5007,  imposing  a  tax  on  cig- 
arette selling,  because  the  statute  does  not  dis- 
tinctly state  the  tax  and  the  object  to  which 
it  is  applied,  is  a  purely  local  question,  which 
cannot  be  considered  by  the  federal  bupreme 
Court  on  writ  of  error  to  a  state  court  Judg- 
ment 96  N.  W.  968,  121  Iowa,  482.  67  U 
R.  A.  624,  104  Am.  St  Rep.  604,  affirmed.— 
Hodge  V.  Muscatine  County,  25  S.  Ct  237, 
196  U.  S.  276.  49  L.  Ed.  477. 

The  conformity  with  the  state  Constitution 
of  the  proceedings  of  the  state  Legislature  in 
the  enactment  of  a  law  is  not  a  federal  question, 
which  will  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
court,  but  is  a  question  upon  which  the  deter- 
mination of  the  state  court  is  final.— Smith  v. 
Jennings,  27  S.  Ct  610.  206  U.  S.  276,  51  U 
Ed.  1061. 

A  decision  sustaining  the  validity  under  the 
state  Constitution  of  an  alleged  delegation  of 
legislative  power  to  a  building  commission  does 
not  present  a  federal  question  for  determlnati<m 
by  the  federal  Supreme  Court  on  writ  of  error 
to  a  sUte  court  Judgment  (1907)  79  N.  E. 
745,  103  Mass.  364,  118  Am.  St  JRep.  T523.— 
Welch  V.  Swasey,  29  S.  Ct  567,  214  U.  S.  91, 
53  L.  Ed.  923. 

Question  as  to  validity  under  state  Con- 
stitution of  Laws  Or.  1907.  c.  226,  authorising 
voters  of  municipality  to  resort  to  initiative  to 
amend  its  charter,  and  as  to  regularity  of  pro- 
ceedings leading  up  to  adoption  of  amendment 
of  charter,  will  not  support  a  writ  of  error 
from  the  federal  Supreme  Court  to  the  state 
court— (1912)  Kiernan  v.  City  of  Portland,  32 
S.  Ct  231,  223  U.  S.  151,  56  L.  Ed.  386,  dis- 
missing writ  of  error  (1910)  111  P.  379. 

The  contention  that  a  person  charged  with 
crime  by  an  information  before  the  adoption  of 
a  state  constdtutional  amendment  requiring 
prosecutions  to  be  by  indictment  could  not 
thereafter  be  prosecuted  under  the  information 
presents  only  a  question  of  local  law,  not  re- 
viewable by  a  writ  of  error  from  the  federal 
Supreme  Court.— Lem  Woon  v.  State  of  Oregon, 
33  S.  Ct  783.  229  U.  S.  586,  57  L.  fid.  1340, 
affirming  judgments  State  v.  Lem  Woon,  107  P. 
974,  57  Or.  482,  and  112  P.  427,  67  Or.  482. 

Decision  of  highest  court  of  a  state  that  an 
ordinance  asserted  to  violate  the  federal  (>on- 
stitution  is  within  the  city's  charter  powers 
and  not  forbidden  by  ^e  state  Constitotion  is 
conclusive  on  the  federal  Sapreme  Court— 
Uadacheck  v.  Sebastian,  36  S.  Ct  143,  239  U. 
S.  394,  60  L.  Ed.  348,  affirming  judgment  liSx 
parte  Uadacheck,  132  P.  584^  1&  GaL  41A. 
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^^^94  09-  Deeisiong  involving  eontfruciion  or 
validity  of  municipal  ordinaneeB, 

Whether  a  municipal  ordinance  is  or  is  not 
?alid»  and  the  extent  to  which  it  is  so,  having 
reirard  to  the  state  constitution  and  laws,  is 
.whoBy  a  state,  and  not  a  federal,  question 
which  can  be  reviewed  by  the  supreme  court  of 
the  .United  States  on  writ  of  error  to  a  state 
court  Judgment,  Gnmmings  ▼.  West  Chicago 
Park  0>m*rs.  54  N.  E.  941,  181  111.  136,  affirm- 
ed.—Lombard  V.  West  Chicago  Park  Comers,  21 
S.  Ct  507,  181  U.  S.  83,  46  L.  Ed.  731. 

Whether  or  not  a  municipal  corporation 
has  the  power,  under  its  charter,  to  adopt  a 
certain  ordinance,  is  not  a  question  which  can 
be  considered  on  a  writ  of  error  from  the  fed- 
eral Supreme  Court  to  a  state  court.— B^ischer 
V.  City  of  St  Louis,  24  S.  Ct.  673,  194  U.  S. 
361.  48  L.  E3d.  1018,  affirming  judgment  City 
of  St  Louis  V.  ilsher,  67  S.  W.  872,  167  Mo. 
654,  64  L.  R.  A.  679,  99  Am.  St  Kep.  614; 
Schefe  V.  Same,  24  S.  Ct  676,  194  U.  S.  373, 
48  L.  Ed.  1024,  affirming  judgment  City  of  St 
Louis  V.  Schefe,  67  S.  W.  1100,  167  Mo.  666. 

■ 

The  question  whether  certain  acts  amount 
to  a  violation  of  a  municipal  ordinance  is  not 
a  federal  one,  which  can  be  reviewed  on  writ 
of  error  from  the  federal  Supreme  Court  to  a 
state  court,— Id. 

Whether  or  not  a  city  council  has  determin- 
ed that  the  board  of  public  works  has  complied 
with  the  conditions  of  its  jurisdiction  to  order  a 
street  improvement  is  not  a  Federal  question, 
which  can  be  reviewed  by  the  Federal  Supreme 
Court  on  writ  of  error  to  a  state  court.  Judg- 
ment, City  of  Denver  v.  Londoner  (1905)  80  P. 
117,  33  Colo.  IM,  reversed.— Londoner  v.  Ci^ 
and  County  of  Denver,  28  S.  Ct  708,  210  U.  S. 
373,  52  L.  Ed.  1103. 

Mere  misconstruction  of  a  municipal  ordi- 
nance by  the  highest  state  court  is  not  suffi- 
cient to  present  a  question  of  due  process  of 
law  which  will  sustain  a  writ  of  error  from  the 
federal  Supreme  Court.— Seattle,  R.  &  S.  R.  Go. 
T.  State  of  Washington  ex  rel.  Linhoflf,  34  S. 
Ct  185,  231  U.  S.  568,  58  L.  Ed.  372,  dismiss- 
ing writ  of  error  State  v.  Seattle,  R.  &  S.  Ry. 
Co.,  114  P.  431,  62  Wash.  544. 

Any  municipal  enactment,  to  which  a  state 
gives  the  force  of  law,  is  a  statute  of  the  statd, 
within  Rev.  St  8  709  (U.  S.  Comp.  St  1901. 
p.  575),  governing  writs  of  error  from  the  fed- 
eral Supreme  Court  to  state  courts.— Atlantic 
Coast  Line  R.  Co.  v.  City  of  Qoldsboro,  34  S. 
Ct.  364,  232  TJ.  S.  548,  58  L.  Ed.  721,  affirming 
decree  71  S.  B.  514,  155  N.  C.  356. 

A  judgment  of  a  state  court,  refusing  an  in- 
junction to  restrain  municipal  ordinance  for- 
bidding owners  whose  property  abutted  on  both 
sides  of  an  alley  to  dose  the  same  along  the 
lines  of  their  respective  property,  does  not  rest 
on  a  nonfederal  ground  so  as  to  defeat  juris- 
diction of  federal  Supreme  Court,  though  the 
state  court  based  its  decision  on  the  want  of 
right  of  plaintiffs  to  prevent  the  closing  of  the 
alley  which  was  a  public  wrong  which  plain- 
tiffs had  no  right  to  redress,  where  plaintiffs 
claimed  a  right  which  could  not  be  taken  from 
them  without  depriving  them  of  their  federal 
rights.— Bowe  v.  Scott,  34  S.  Ct.  769,  233  U. 
S.  658,  58  L.  Ed.  1141,  dismissing  appeal  75 
S.  E.  123,  113  Va.  499. 

An  ordinance  within  the  powers  conferred 
by  the  sta^te  Legislature  upon  a  city  is  a  stat- 
ute of  the  state,  within  Judicial  Code,  §  237.— 
Reinman  v.  City  of  Little  Rock,  35  S.  Ct  511, 
237  U.  S.  171,  59  L.  Ed.  900,  affirming  judg- 
ment City  of  Little  Rock  v.  Reinman,  155  S.  W. 
105,  107  Ark.  174. 


|^=»394(6).  Decision  in  favor  of  or  against  au- 
thority exercised  under  a   state, 

A  state  court  does  not  render  a  decision  in 
favor  of  the  authority  exercised  under  any  state, 
within  the  meaning  of  Rev.  St.  U.  S.  {  709, 
where  it  merely  decides  a  question  as  to  the  ju- 
risdiction of  a  federal  court,  and  where  the 
authority  of  the  state  court  to  decide  this  mat- 
ter is  not  drawn  in  question.  Judgment  56 
P.  376,  20  Wash.  552,  affirmed.— Abbott  v.  Na- 
tional Bank  of  Commerce,  20  S.  Ct.  153,  175 
U.  S.  409,  44  L.  Ed.  217. 

^=s>394  (7).  Construction  of  United  Btates  stat- 
utes  and  denial  of  rights  there- 
under. 

Where  the  heirs  of  a  deceased  debtor  file  a 
bill  to  set  aside  a  judicial  sale  of  his  land,  for 
the  reason  that  they  were  not  parties,  and  that 
prior  thereto  his  interest  therein  had  been  con- 
fiscated for  treason,  under  Act  Cong.  July  17, 
18^,  and  the  state  appellate  court  affirms  the 
decree  dismissing  the  bill  on  the  ground  that  de- 
fendants were  purchasers  for  value,  without  no- 
tice, and  that  the  plaintiffs  are  bound  by  the  re- 
citals of  the  decree  confirming  the  sale  showing 
their  appearance,  and  are  barred  by  laches, 
without  referring  to  or  construing  said  act  of 
congress,  the  supreme  court  has  no  jurisdiction 
to  review  the  decree  of  the  state  court. — Mar- 
row V.  Brinkley,  129  U.  S.  178,  9  S.  Ct.  267, 
32  L.  Ed.  654. 

In  an  action  by  a  material  man,  to  whom  a 
government  contractor  assigned  the  money  com- 
ing to  him  from  the  government  before  any  war- 
rant therefor  had  issued,  against  another  person, 
to  whom  the  contractor  also  made  an  assign- 
ment, and  to  whom  the  money  was  actually 
paid,  a'  defense  by  the  latter  that  the  assign- 
ment made  to  plaintiff  was  in  violation  of  Rev. 
St.  §  3477,  is  not  the  assertion  of  a  right  or 
title  under  the  statute,  so  as  to  give  the  su- 
preme court  jurisHiction  to  review  a  judgment 
against  the  defendant  by  the  highest  court  of 
the  state.— Conde  v.  York,  18  S.  Ct.  234,  168 
U.  S.  642,  42  L.  Ed.  611. 

Where,  In  a  suit  under  the  laws  of  Kansas 
against  a  railway  company  for  damages  for  in- 
juries to  domestic  cattle  by  bringing  into  the 
state  cattle  liable  to  impart  Texas  fever,  the 
contention  of  the  company  is  that  legislation  by 
congress  and  regulations  prescribed  by  the  sec- 
retary of  agriculture  thereunder  furnish  a  com- 
plete defense,  such  contention  raises  a  federal 
question,  and  the  federal  supreme  court  is  au- 
thorized to  review  the  judgment  of  the  state 
supreme  court  Judgment  44  P.  632.  56  Kan. 
694,  affirmed.— Missouri,  K.  &  T.  Ry.  Co.  v. 
Haber,  18  S.  Ct.  488,  169  U.  S.  613,  42  L.  Ed. 
878. 

A  question  as  to  the  construction  to  be 
placed  on  the  act  of  congress  of  June  13,  1898, 
known  as  the  "war  revenue  act,"  with'  respect 
to  the  right  of  an  express  company  to  shift  the 
burden  of  the '  stamp  tax  upon  shippers,  con- 
stitutes a  federal  question  for  the  purpose  of  a 
writ  of  error  to  a  state  court  from  the  supreme 
court  of  the  United  States.  Judgment,  Attor- 
ney General  v.  American  Exp.  Co.,  77  N.  W. 
317,  118  Mich.  682,  5  Detroit  Leg.  N.  669,  re- 
versed.— American  Exp.  Go.  y.  Maynard,  20 
S.  Ct  695,  177  U.  S.  404,  44  L.  Ed.  823. 

The  denial  by  a  state  court  of  a  right  of  ac- 
tion expressly  based  on  an  act  of  congress  pre- 
sents a  federal  question  which  gives  the  supreme 
court  of  the  United  States  jurisdiction  to  review 
a  decision  of  such  state  court.  Judgment  76 
N.  W.  726,  106  Iowa,  361,  affirmei— Talbot 
V.  First  Nat.  Bank  of  Sioux  City,  22  S.  Ct.  612, 
185  U.  S.  172,  46  L.  Ed.  857. 
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A  decision  by  the  highest  court  of  the  state 
of  Nebraska  that  the  Pawnee  reservation  lands 
in  that  state  are  public  lands  within  the  mean- 
ing of  Enabling  Act  April  19,  18C4,  (  12  (13 
Stat,  47,  c.  59),  does  not  bring  into  question 
the  validity  of  that  section,  so  as  to  give  the 
supreme  court  of  the  United  States  the  right, 
under  Rev.  St.  U.  S.  §  709  [U.  S.  Comp.  St. 
1901,  p.  575],  to  review  the  judgment  of  the 
state  court.  Appeal,  State  v.  Kennard,  76  N. 
W.  545.  56  Neb.  254,  and  78  N.  W.  282,  57 
Neb.  711,  dismissed.— Kennard  v.  State  of  Ne- 
braska, 22  S.  Ct.  879,  186  U.  S.  304,  46  L.  Ed. 
1175. 

The  judgment  of  a  state  court  sustaining 
the  validity  of  Act  Cong.  Feb.  28,  1878,  20 
Stat.  25,  c.  20  [U.  S.  Comp.  St.  1901,  p.  2346], 
making  the  silver  dollar  of  412.5  grains  troy 
of  standard  silver  a  full  legal  tender,  cannot 
be  reviewed  in  the  supreme  court  of  the  Unit- 
ed States,  since  that  court  has  jurisdiction, 
und^r  Rev.  St.  U.  S.  §  709  [U.  S.  Comp.  St 
1901,  p.  575],  to  review  the  judgment  of  a 
state  court  upon  the  validity  of  a  federal  stat- 
ute, only  when  against  its  validity.  Writ  of 
error,  Baldwin  v.  Baker,  80  N.  W.  36,  121 
Mich.  259,  6  Detroit  Leg.  N.  431,  dismissed.— 
Baker  v.  Baldwin,  23  S.  Ct  19,  187  U.  S.  61, 
47  L.  Ed.  75. 

Findings  of  fact  or  questions  of  local  law 
upon^which  depends  a  party's  right,  under  Rev. 
St  U.  S.  {  2339  lU.  S.  Comp.  St  1901,  p. 
1437],  to  the  protection  of  vested  water  rights, 
are  not  reviewable  in  the  supreme  court  of  the 
United  States  on  writ  of  error  to  a  state  court. 
Writ  of  error,  Rio  Grande  W.  Ry.  Co.  v.  Tel- 
luride  Power  Transmission  Co.,  63  P.  995.  23 
Utah,  22,  dismissed.- Telluride  Power  Trans- 
mission Co.  V.  Rio  Grande  W.  Ry.  Co.,  23  S. 
Ct  178,  187  U.  S.  569,  47  L.  Ed.  307. 

Whether  the  payment  by  a  carrier  of  the 
duties  exacted  under  the  statutes  of  the  United 
States  on  bonded  goods  at'  the  port  of  entry 
confers  upon  the  carrier  the  right  to  maintain 
possession  until  reimbursed  is  a  question  re- 
specting a  right  and  privilege  under  the  federal 
statutes,  which,  when  specially  set  up  and 
claimed,  and  denied  by  a  state  court,  confers 
jurisdiction  upon  the  Supreme  Court  of  the 
United  States  of  a  writ  of  error  to  the  state 
court.  Judgment,  P^arce  v.  Wabash  R.  Co., 
89  Mo.  App.  437,  reversed.— Wabash  R.  Co.  v. 
Pearce,  24  S.  Ct  231,  192  U.  S.  179,  48  U 
Ed.  397. 

The  defense  in  an  action  against  the  mak- 
er of  a  promissory  note  given  in  consideration 
of  a  promise  to  have  the  cigars  called  for  by  a 
certain  contract  manufactured  in  Key  West, 
that  it  was  contemplated  that  such  cigars  were 
to  be  removed  from  the  factory  without  compli- 
ance with  the  regulations  prescribed  by  Rev. 
St.  U.  S.  §§  3390,  3393,  3397  [U.  S.  Comp.  St 
1901,  pp.  2218,  2220,  2222],  does  not  amount 
to  the  special  assertion  of  a  right,  title,  privi- 
lege, or  immunity  under  a  federal  statute,  with- 
in the  meaning  of  section  709  [U.  S.  Comp.  St. 
1901,  p.  575],  authorizing  writs'  of  error  from 
the  Supreme  Court  of  the  United  States  to  state 
courts,  since  defendant  could  derive  no  personal 
rights  under  those  sections  to  enforce  the  repu- 
diation of  his  note,  even  though,  on  grounds  of 
public  policy,  it  was  Illegal  and  void. — Allen  v. 
Arguimbau,  25  S.  Ct.  622,  198  U.  S.  149,  49  L. 
Ed.  990. 

A  party  who  insists  that  a  judgment  can- 
not be  rendered  against  him  consistently  with 
the  statutes  of  the  United  States  may  be 
fairly  held,  within  the  meaning  of  Rev.  St. 
U.  S.  §  700  lU.  S.  Comp.  St.  1901,  p.  575], 
providing  for  writs  of  error  from  the  Supreme 
Court  of  the  United  States  to  the  state  courts, 
to  aAsert  a  right  and  immunity,  under  such 
statutes,  although  they  may  not  give  the  part> 
himself   a  personal   or   affirmative   right   that 


could  be  enforced  by  direct  suit  atrainst  his 
adversary.  Decree  36  «o.  689,  84  Miss.  465, 
affirmed.— Nutt  v.  Knut,  26  S.  Ct  216,  200  U. 
S.  13,  50  L.  Ed.  348. 

A  decision  of  a  state  court  In  a  case  in 
which  rights  under  a  statute  of  the  United 
Statee  were  claimed  by  the  defendant  is  review- 
able in  the  Supreme  Court  of  the  United  States, 
where  that  statute  was  referred  to  by  the  high- 
est state  court  and  was  an  element  in  its  deci- 
sion. Judgment,  Whittredge  v.  Sweetser  n.905) 
75  N.  E.  222,  189  Mass.  45,  affirmed.— Ham- 
mond V.  Whittredge,  27  S.  Ct  396,  204  U.  8. 
538,  51  L.  Ed.  606. 

A  state  court,  by  deciding  that  a  railway 
employ^  who  was  killed  while  attempting  to 
make  a  coupling  with  a  car  not  equipped  with 
an  automatic  coupler,  as  required  by  Act  March 
2,  1893,  c  196,  I  2,  27  Stat  531  [U.  S.  Comp. 
St  1901,  p.  3174],  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  lifting  his 
head  a  little  too  high  after  he  had  been  warned 
of  the  danger,  cannot  defeat  the  appellate  ju- 
risdiction of  the  federal  Supreme  Court  where 
section  8  of  that  statute  was  specially  Invoked 
as  excluding  the  defense  of  assumption  of  risk. 
Judgment  (1903)  56  A.  417,  207  Pa.  198.  re- 
versed.— Schlemmer  v.  Buffalo,  R.  &  P.  Ry.  Co., 
27  S.  Ct  407.  205  U.  S.  1,  51  U  Ed.  681. 

Whether  or  not  legislative  power  is  uncon- 
stitutionally delegated  to  the  American  Railway 
Association  and  the  Interstate  Commerce  Com- 
mission by  the  provision  of  Safety  Appliance 
Act  March  2,  1893,  c.  196,  I  5,  27  Stat  531  (U. 
S.  Comp.  St  1901,  p.  3174),  that,  after  a  date 
named,  only  cars  with  drawbars  of  uniform 
height  shall  be  used  in  interstate  commerce, 
and  that  the  standard  shall  be  fixed  by  the  as- 
sociation and  declared  by  the  Commission,  is 
a  federal  question  within  the  meaning  of  Rev. 
St.  U.  S.  I  709  (U.  S.  Comp.  St  1901,  p.  575). 
governing  writs  of  error  from  the  Supreme 
Court  of  the  United  States  to  state  courts. — 
St  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Taylor,  28  S. 
Ct  616,  210  U.  S.  281,  52  U  Ed.  1061. 

The  contention  that  the  confirmation  of  a 
pueblo  claim  under  Act  March  3,  1851.  c  41,  9 
Stat.  631.  bars. the  municipal  successor  to  the 
pueblo  for  setting  up  water  rights  not  claimed 
in  iixe  petition  for  confirmation,  is  too  clearly 
unfounded  to  support  a  writ  of  error  from  the 
federal  Supreme  Court  to  a  state  court— Los 
Angeles  Farming  &  Milling  Co.  v.  City  of  Los 
Angeles,  30  S.  Ct  452,  217  U.  S.  217.  54  L. 
Ed.  736. 

A  motion  to  quash  an  indictment  against  a 
negro  for  disqualification-  of  the  grand  jurors, 
who  must  be  electors,  because  of  a  change  in 
the  state  Constitution  respecting  the  qualifica- 
tions of  electors,  alleged  to  violate  Act  ConfE. 
June  25,  1808.  c.  70,  15  Stat.  73,  does  not  pre- 
sent any  question  of  the  denial  of  a  federal 
right,  where  there  is  nothing  in  the  record  to 
show  that  the  grand  jury,  as  actually  impan- 
eled, contained  any  person  who  was  not  quali- 
fied as  an  elector  under  the  earlier  Constita- 
tion,  or  was  so  made  up  as  to  exclude  negro 
citizens  on  account  of  their  race.— (1910)  Frank- 
lin V.  State  of  South  Carolina,  30  S.  Ct  WO, 
218  U.  S.  161,  54  L.  Ed.  980,  affirming  judg- 
ment State  V.  Franklin  (1908)  60  S.  Fu  963,  80 
S.  C.  332. 

Right  or  immunity  under  a  statute  of  Unit- 
ed States,  held  specially  set  up  and  claimed 
in  the  state  court  within  Rev.  St  |  709  (U.  S. 
Comp.  St  1901.  p.  575).— (1912)  Kansas  City 
Soutnern  R.  Co.  v.  C.  H.  Alberg  Commission 
Co.,  32  S.  Ct.  316,  223  U.  S.  573,  56  U  Ed. 
056.  reversing  judgment  (1908)  99  P.  819.  79 
Kan.  59. 

General  findings  against  carrier  in  garnish- 
ment by  creditor  of  shipper  to  recover  charges 
in  excess  of  special  rate  held  to  involve  inter- 
pretation of  Interstate  Commerce  Act  Feb.  4» 
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1887,  and  Act  March  2,  1880,  bo  as  to  ^ve 
the  United  States  Supreme  Court  jurisdiction. 
-^Id. 

The  contentions  of  defendant  railroad,  sued 
in  state  courts  under  state  statute,  that  the  in- 
juries causing  the  death  of  an  employ^  were 
received  in  interstate  commerce,  and  that  its 
liability  was  controlled  by  Employers'  Liabil- 
ity Act  April  22,  1D08,  present  federal  questions 
which,  when  decided  by  the  state  court,  will 
support  a  writ  of  error  from  the  United  States 
Supreme  Court.— St.  Louis,  S.  F.  &  T.  R,  Co. 
V.  Scale,  33  S.  Ct.  651,  229  U.  S.  156,  57  L.  Ed. 
1129,  Ann.  Cas.  1914C,  156.  Teversing  judg-' 
ment  (Tex.  Civ.  App.)  148  S.  W.  1099. 

A  decision  of  the  highest  court  of  a  state 
affirming  a  judgment  for  plaintiff  based  on 
Hours  of  Service  Act  March  4,  1907,  and  Em- 
ployers' UabiUty  Act  of  April  22,  1908,  where 
defendant  had  requested  an  instruction  in  his 
favor,  involves  an  adverse  determination  ^  of  a 
federal  question,  so  that  a  writ  of  error  will  lie 
from  tlie  federal  Supreme  Court.— St.  Louis,  1. 
M.  &  S.  Ry.  Co.  V.  McWhirter,  33  S.  Ct  858, 
229  U.  S.  265,  57  L.  Ed.  1179,  reversing  judg- 
ment 140  S.  W.  672,  145  Ky.  427. 

A  ruling  by  the  highest  state  court  in  a 
suit  based  on  Hours  of  Service  Act  March  4, 

1907,  and  Employers*  Liability  Act  April  22, 

1908,  that  there  was  testimony  showing  neg- 
ligence, is  no  ground  for  the  contention  that 
the  judgment,  which  affirmed  a  judgment  for 
plaintiff,  was  rested  on  that  ground,  so  as  to 
deprive  the  federal  Supreme  Court  of  jurisdic- 
tion of  writ  of  error  on  the  ground  that  the 
case  was  decided  on  an  independent  nonfeder- 
al ground. — Id. 

A  contention  in  an  action  based  on  a  federal 
statute  that  there  was  no  evidence  showing  lia- 
bility thereunder  presents  a  federal  question, 
which,  when  denied,  will  support  a  writ  of  error 
from  the  federal  Supreme  Court  to  the  highest 
state  court.— Id. 

Contention  in  state  court  that  an  agree- 
ment between  publishers  and  booksellers  to 
maintain  prices  on  copyright  books  was  in  vio- 
lation of  Sherman  Anti-Trust  Act  July  2,  1890, 
heid  to  present  a  claim  of  a  federal  right  so 
as  to  sustain  api)ellate  jurisdiction  of  the  fed- 
eral Supreme  Court  under  Rev.  St.  §  790  (U. 
S.  Comp.  St.  1901,  p.  595),  governing  writs  of 
error  to  a  state  court. — Straus  v,  American 
Publishers'  Ass'n,  34  S.  Ct.  84,  231  U.  S.  222, 
58  L.  Ed.  192,  L.  R.  A.  1915A,  1099,  Ann. 
Cas.  1915A,  369,  reversing  judgment  93  N. 
E.  1133,  199  N.  X.  548. 

A  decision  of  a  state  court  that  the  plead- 
ings and  evidence  in  an  action  for  death  against 
an  interstate  railway  company  show  that  de- 
ceased was  in  the  employ  of  an  express  com- 
pany rather  than  of  the  railway  company, 
and  defendant's  liability  was  not  controlled  by 
the  federal  Employers'  Liability  Act,  is  not 
reviewable  in  the  federal  Supreme  Court.— Mis- 
souri, K.  &  T.  R.  Co.  V.  West,  34  S.  Ct.  471,  232 
U.  S.  682,  58  L.  Ed.  795,  dismissing  appeal 
134  P.  655. 

A  decree  of  the  state  court  denying  defend- 
ant the  benefit  of  a  federal  statute  set  up  in 
the  answer  and  supported  by  testimony  is  an 
adverse  ruling  on  a  federal  right,  which,  under 
Judicial  Code,  |  237  (Act  March  3,  1911,  c 
231,  36  Stat.  1156  [U.  S.  Comp.  St.  Supp. 
1911,  p.  227]),  warrants  bringing  the  case  up 
to  the  federal  Supreme  Court  by  writ  of  error. 
—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Robinson,  34 
S.  Ct.  556,  233  U.  S.  173,  58  L.  Ed.  901,  re- 
versfng  judgment  120  P.  20,  36  Okl.  435; 
Same  v.  Moore,  34  S.  Ct.  558,  2:^,3  U.  S.  182, 
58  L.  Ed.  906,  reversing  judgment  129  P. 
24,  36  Okl.  433. 


A  writ  of  error  will  lie  from  the  federal 
Supreme  Court  to  review  a  decision  of  the  high* 
est  state  court  sustaining  a  trial  court  in  over- 
ruling contentions  by  plaintiff  in  error  as  to  a 
construction  of  the  Federal  Employers*  Liabil- 
ity Act  April  22,  1908,  as  amended  by  Act 
April  5,  1910,  which,  if  acceded  to,  would  have 
produced  a  verdict  in  favor  of  plaintiff  in  er- 
ror.—Seaboard  Air  Line  Ry.  v.  Horton,  34 
S.  Ct.  635,  233  U.  S.  492,  58  L.  Ed.  1062,  L. 
R.  A.  1915C,  1,  Ann.  Cas.  1915B,  475,  revers- 
ing judgment  Horton  v.  Seaboard  Air  Line  R. 
Co.,  78  S.  E.  494,  162  N.  C.  424. 

A  judgment  of  a  state  court  enforcing 
liability  or  connectini:  carriers  for  loss  oc 
an  interstate  shipment  by  an  extraordinary 
flood  which  started  a  fire  in  cars  containing 
quick  lime  held  not  reviewable  in  the  federal 
Supreme  Court,  though  the  state  court  ruled 
adversely  upon  the  carriers'  contention  that  un- 
der Carmack  Amendment  June  29,  1906.  $ 
7,  pars.  11,  12,  stipulations  in  bill  of  lading 
that  they  should  not  be  liable  unless  plaintiff 
showed  that  one  of  the  carriers  negligently  fail- 
ed to  take  reasonable  precautions  to  avoid  loss 
where  the  court  found  that  such  carrier  neg- 
ligently permitted  the  cars  to  remain  within 
the  influence  of  the  rising  flood. — ^New  Orleans 
&  N.  E.  R.  Co.  V.  National  Rice  Mill.  Co.,  34 
S.  Ct.  726,  234  U.  S.  80.  58  L.  Ed.  1223,  dis- 
missing writ  of  error  National  Rice  Milling 
Co.  V.  New  Orleans  &  N.  B.  R.  Co.,  61  So. 
708,  132  La.  615. 

Contention  that  an  immunity  under  the 
federal  Employers'  Liability  Act  of  April  22, 
1908,  was  denied  by  ruling  of  a  state  court  that 
a  declaration  stating  a  cause  of  action  under 
that  act  was  the  basis  of  recovery  under  the 
state  law  after  eliminating  an  unwarranted  al- 
legation that  injury  occurred  in  interstate 
commerce,  is  not  the  basis  for  a  writ  of  error 
from  the  federal  Supreme  Court.-.-WabaMh  R. 
Co.  V.  Hayes,  34  S.  Ct.  729,  234  U.  S,  86,  58 
L.  Ed.  1226.  dismissing  writ  of  error  Hayes 
V.  Wabash  R.  Co.,  180  lU.  App.  511. 

A  decision  of  a  state  court  adverse  to  plain- 
tiff in  error's  contention  that  under  the  fed- 
eral employers'  liability  and  safety  appliance 
acts  it  could  rely  on  the  common-law  defense 
of  assumption  of  risk  is  reviewable  in  the  feder* 
al  Suprefne  Court. — Southern  R.  Co.  v.  Crock- 
ett, 34  S.  Ct.  897,  234  U.  S.  725,  58  L.  Ed. 
1564. 

Tlie  decision  of  a  state  court,  enforcing 
liability  of  railroad  for  injuries  to  an  inter- 
state passenger  traveling  on  a  pass  issued  under 
Act  June  29,  1906,  §  1,  as  wife  of  an  employ^, 
on  the  ground  that  the  pass  was  issued  in  con- 
sideration of  the  employe's  services  and  that 
she  was  not  bound  by  a  stipulation  exempting 
the  carrier  from  liability,  presents  a  questiou 
reviewable  by  the  federal  Supreme  Court.— 
Charleston  &  W.  C.  R.  Co.  v.  Thompson,  34  S. 
Ct.  964,  234  U.  S.  576,  58  L.  Ed.  1476,  revers- 
ing judgment  79  S.  E.  242,  13  Ga.  App.  541. 

No  question  under  the  provisions  of  the  or- 
dinance of  July  13,  1787,  for  the  government 
of  Northwest  Territory,  or  of  subsequent  con- 
gressional legislation,  which  merely  defines 
rights  dependent  upon  navigability  remains  to 
support  the  appellate  jurisdiction  of  the  federal 
Supreme  Court  over  the  state  court  which  has 
decided  against  the  fact  of  navigability.— Peo- 
ple of  State  of  Illinois  ex  rel.  Dunne  v.  Econo- 
my Light  &  Power  Co.,  34  S.  Ct.  973,  234  U. 
S.  497,  58  L.  Ed.  1420,  dismissing  writ  of 
error  89  N.  E.  760,  241  lU.  290. 

A  party  who  relies  unsuccessfully  in  the 
state  courts  on  an  act  of  Congress  as  a  de- 
fense can  bring  the  case  to  the  federal  Supreme 
Court  by  writ  of  error.- Sage  v.  Hampe,  35  S. 
Ct.  94,  235  U.  S.  99,  59  L.  Ed.  147,  reversing 
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jhadgment  Hampe  T.  Sage,  125  P.  53,  87  Kan. 

A  controlling  federal  question  is  involved 
in  a  state  jndgment  refusing  to  measure  liabll- 
itj  of  interstate  carrier  in  an  action  by  an  em- 
Dloy6  for  personal  Injuries,  by  tlie  Employers* 
Liability  Act— Toledo.  St  L,  &  W.  R.  Co.  v, 
Slavin,  35  S.  Ct  806,  236  U.  S.  454,  59  L. 
Ed.  671,  reversing  judgment  Slavin  v.  Toledo, 
St  L.  ^  W.  B.  Co.,  106  N.  B.  1077,  88  Ohio 
St  536. 

Contention  in  suit  in  state  court  under 
federal  E)mployers'  Liability  Act  April  22, 
1908,  that  jury  was  misled  by  the  instructions, 
may  serve  as  basis  of  a  writ  of  error  from 
federal  Supreme  Court — Seaboard  AirHine  Ry. 
v.  Padgett  35  S.  Ct  481.  236  U.  S.  668,  59 
L.  Ed.  777,  affirming  judgment  Padgett  v.  Sea- 
board Air  Line  Ry.,  83  S.  E.  633,  99  S.  0.  356. 

Contention  that  error  was  committed  in 
state  court  in  not  taking  from  jury  a  case  under 
the  federal  Employers'  Liability  Act  and  not 
directing  verdict  for  defendant  for  want  of 
evidence,  is  not  so  frivolous  as  not  to  serve  as 
basis  of  writ  of  error  from  federal  Supreme 
Court  where  state  court  and  members  of  the 
federal  Supreme  Court  were  divided  on  the 
question. — Id. 

Question  whether  right  to  recover  for  death 
of  brakeman  from  noncompliance  with  Safety 
Appliance  Acts  of  March  2,  1893,  and  March 
2,  1903,  was  barred  as  a  matter  of  law,  held 
a  question  outside  the  federal  statutes,  which 
cannot  be  considered  by  the  federal  Supreme 
Court  on  writ  of  error  sued  out  under  Judicial 
Code,  f  237.— Minneapolis,  St  P.  &  S.  8.  M. 
Si^^^v  I-  PopPlar,  35  S.  Ct.  609,  237  U.  S. 
369,  59  L.  Ed.  1000,  affirming  judgment  Popp- 
lar  V.  Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co., 
141  N.  W.  798»  121  Minn.  413,  Ann.  Cas. 
1914D,  383. 

Objection  that  decree  of  sister  state  was 
not  approved,  under  Rev.  St  I  905  (Comp.  St 
1918,  I  1519),  because  record  contained  only 
the  decree,  is  so  lacking  in  merit  as  to  afford 
no  basis  for  review  by  federal  Supreme  Court. 
—Parker  v.  McLain,  35  S.  Ct  632,  237  U.  S. 
469,  59  L.  Ed.  1051,  dismissing^appeals  Mc- 
Lain V.  Parker,  129  P.  1140,  88  JKan.  717,  and 
Id..  131  P.  153.  88  Kan.  87a 

Contention  that  error  to  prejudice  of  inter- 
state railway  company  if  the  federal  Safety 
Appliance  Act  applied  to  it,  was  committed  by 
an  instruction  as  to  the  degree  of  care  required. 
Is  insufficient  as  basis  of  writ  of  error  to  a  state 
court— Brie  R.  Co.  v.  Solomon,  35  S.  Ct.  648, 
237  U.  S.  427,  59  L.  Ed.  1033.  dismissing  ap- 
peal 106  N.  B.  1055,  89  Ohio  St  406. 

Right  of  carrier  under  the  federal  Ehnploy- 
ers*  Liability  Act  April  22,  1908,  to  prove  con- 
tributory negligence  in  mitigation  of  damages, 
is  not  infringed  by  granting  a  partial  new  trial 
for  assessment  of  damages,  where  the  first  trial 
found,  that  the  carrier  was  negligent  and  the 
employ^  was  free  from  contributory  negligence. 
Norfolk  Southern  R.  Co.  v.  Ferebee,  35  S.  Ct 
781,  238  U.  S.  269.  59  L.  Ed.  1303,  affirming 
judgments  Ferebee  v.  Norfolk  Southern  R.  Co., 
79  S.  E.  685,  163  N.  C.  351,  52  L.  It  A.  (N. 
S.)  1114,  and  Id.,  83  S.  E.  360,  167  N.  C.  290. 

Questions  in  suit  under  federal  Employers* 
Liability  Aot  relating  to  matters  of  pleading, 
to  the  admissibility  of  evidence,  and  various 
rulings  involving  no  construction  of  the  federal 
statute,  will  not  be  considered.— Central  Ver- 
mont R.  Co.  V.  White,  35  S.  Ct  865,  238  U. 
S.  507,  59  L.  Ed.  1433,  affirming  Judgment 
White  V.  Central  Vermont  R.  Co.,  89  A.  618, 
87  Vt  830. 

Questions  of  general  law,  raised  in  action 
under  federal  Employers'  liability  Act  involv- 
ing no  construction  of  the  statute,  will  not  be 
reviewed.— Id. 


Federal  question  Hvin|r  Jurisdictioii  to  fed- 
eral Supreme  Court  of  wnt  of  error  to  a  state 
court  in  an  action  under  the  federal  Employers' 
Liability  Act  held  presented  by  contention  that 
failure  to  instruct  a  verdict  was  error  Cor  want 
of  sufficient  evidence.— Chicago,  R.  I.  &  Pac  Ry. 
Co.  V.  Devine,  86  S.  Ct  27.  289  U.  S.  62.  60 
L.  Ed.  140,  affirming  judgment  Devine '▼.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.,  107  N.  E.  595»  266 
lU.  24& 

Want  of  merit  in  contention  that  a  state 
statute  limiting  amount  of  recovery  is  controll- 
ed in  a  suit  under  Employers'  liability  Act 
is  so  well  established  that  such  question  will 
not  prevent  federal  Supreme  Court  from  grant- 
ing motion  to  affirm  on  writ  of  error  to  state 
court— Id. 

Contention  that  agreement  by  employ^  that 
acceptance  of  benefits  from  a  railroad's  relief 
department  shall  release  company  from  liabil- 
ity, though  invalid  under  Employers*  Liability 
Act,  I  5,  discharges  another  railway  company 
as  a  joint  tort-feasor  from  its  common-law 
liability,  presents  no  question  on  writ  of  error 
to  a  state  court  which  held  the  release  invalid 
as  to  the  employing  company,  and  not  avail- 
able as  a  defense  to  the  other  company. — Chi- 
cago &  A.  R.  Co.  V.  Wagner,  86  S.  Ct  135, 
239  U.  S.  452,  60  L.  Ed.  379,  affirming  judg- 
ment Wagner  v.  Chicago  &  A.  R.  Co.,  106  N. 
E.  809,  265  lU.  245. 

Contention  that  due  effect  was  not  given, 
in  action  for  damages  for  delay  in  transporta- 
tion of  cattle,  to  provisions  of  Act  June  29. 
1906,  limiting  the  time  cattle  may  be  confined 
in  cars  without  being  unloaded,  held  devoid 
of  merit— St  Louis  &  S.  F.  R.  Co.  v.  Shep- 
herd, 36  S.  Ct.  274,  240  U.  S.  240,  60  L.  Ed. 
622.  dismissing  appeal  Same  ▼•  Shepard,  139 
P.  833,  40  Okl.  5%. 

Federal  question  sustaining  writ  of  error 
from  federal  Supreme  Court  to  a  state  court 
held  involved  by  decision  of  latter  court  that  an 
embargo,  by  which  railroad  at  request  of  paper 
company  refused  to  furnish  cars  to  shippers 
to  such  paper  company  which  it  was  bound  to 
receive,  violates  Hepburn  Act— Menasha  Pa- 
per Co.  V.  Chicago  &  N.  W.  Ry.  Co.,  36  S. 
Ct.  501,  241  U.  S.  55,  60  L.  Ed.  885,  affirming 
judgment  Chicago  &  N.  W.  Ry.  Co.  v.  Menasha 
Paper  Co.,  149  N.  W.  751,  159  Wis.  50a 

Federal  Supreme  Court  has  jurisdiction  of 
writ  of  error  to  a  state  court  in  a  suit  turning 
on  construction  of  an  act  of  Congress  incor- 
porating defendant  and  under  which  it  justi- 
fies.—Supreme  Lodge,  K.  of  P.  ▼.  Mims,  36 
S.  Ct.  702,  241  U.  S.  574,  60  L.  Ed.  1179,  re- 
versing judgment  (Tex.Civ.App.)  167  S.  W. 
835. 

^=s»394  (8).  Deciaion9  in  ftpoor  of  or  affaingt  au- 
ihority,  exercised  under  United 
States  or  oHioen  thereof,  in  ffei^ 
eral. 

The  supreme  court  has  no  jurisdiction  to 
review  a  decision  of  a  state  court  that  defend- 
ant was  not  liable  in  damages  for  the  reason 
that  he  was  acting  within  the  scope  of  his 
judicial  authority  conferred  by  an  Act  of  con- 
gress.—Manning  V.  French,  133  U.  S.  186,  10 
S.  Ct  258,  33  L.  Ed.  582. 

Whether  a  receiver  appointed  by  a  federal 
court  can  be  sued  for  the  act  of  his  predecessor 
in  office  without  leave  of  court  by  virtue  of  Act 
Cong.  March  3,  1887,  (  3  (24  Stat  552),  whi<^ 
provides  that'  a  receiver  may  be  sued  in  respect 
of  any  act  "of  his"  in  carrying  on  the  businese 
without  previous  leave  of  the  court  appointing 
him,  is  a  question  of  general  law;  and  the  de- 
cision of  a  state  supreme  court  that  such  a 
suit  may  be  maintained  is  not  a  *denial  of  a 
right  under  a  "statute"  which  will  entitle  the 
receiver  to  a  review  of  the  ruling  by  the  United 
States  supreme  court  under  Rev.  St  |  769lp-> 
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McNulta  T.  Lochridge,  141  IT.  S.  827,  12  9. 
Ct  11,  35  L.  Ed.  796. 

A  claim  by  a  receiver  appointed  by  a  fed- 
eral coart  that  he  is  not  subject  to  snit  for 
the  act  of  his  predecessor  in  .the  office,  without 
previous  leave  of  such  court,  is  the  claim  of  an 
immunity  under  an  "authority  exercised  under 
the  United  States,"  within  the  meaning  of  Rev. 
St.  S  709,  giving  the  right  to  a  review  by  the 
United  States  supreme  court  when  such  author- 
ity is  denied  by  a  decision  of  a  state  supreme 
court.— Id. 

A  decision  by  the  supreme  court  of  Wash- 
ington that  certain  settlements  made  by  ter- 
ritorial county  commissioners  with  the  county 
treasurer,  under  authority  of  the  territorial 
laws,  were  not  conclusive  upon  the  county, 
because  not  made  so  by  those  laws,  does 
not  deny  the  validity  of  those  laws  or  the 
authority  of  the  commissioners  thereunder,  and 
therefore  there  was  no  denial  of  an  authority 
exercised  under  the  United  States  by  the  com- 
missioners, whose  powers  were  derived  from  the 
United  States  through  the  territorial  legisla- 
ture, acting  under  authority  delegated  by  con- 
gress.—Ferry  V.  King  County,  141  U.  S.  668, 
12  S.  Ct.  128,  35  L.  Ed.  895;  Id.,  141  U.  S. 
673,  12  S.  Ct.  130,  85  L.  Ed.  898. 

Where  an  action  is  brought  in  a  state  court 
airainst  officers  of  the  United  States  army  to  re- 
cover lands  held  and  controlled  by  them  as 
the  property  of  the  United  States,  the  effect  is 
to  draw  in  question  the  validity  of  an  author- 
ity exercised  under  the  United  States;  so  that, 
if  the  judgment  is  against  the  defendants,  and 
is  affirmed  by  the  appellate  court  of  the  state, 
it  may  be  reviewed  by  the  supreme  court  on 
writ  of  error. — Stanley  v.  Schwalby,  147  U. 
S.  508,  13  S.  Ot.  418,  37  U  Ed.  259;  Id..  162 
U.  S.  255,  16  S.  Ct  754,  40  L.  Ed.  960,  re- 
versing judgment  United  Statgi  v.  Schwalby, 
29  S.  W.  W,  8  Tex.  Civ.  App.  679. 

In  an  action  in  a  state  court  against  a 
railroad  company  in  the  hands  of  a  receiver 
of  a  federal  court,  a  decision  overruling  the  de- 
fense that  plaintiiF  was  subject  to  an  order  of 
the  federal  court  requiring  the  presentation  of 
all  claims  to  it,  and  could  not  recover  a  ji!kdg- 
ment  in  personam,  collectible  by  ordinary  pro- 
cess, and,  moreover,  that  his  claim  was  barred 
under  the  order,  amounts  to  a  decision  against 
the  validity  of  the  order,  or  a  claim,  right,  or 
immunity  thereunder,  which  may  be  reviewed 
by  the  United  States  supreme  court.— Texas  & 
P.  Ry.  Co.  V.  Johnson,  151  U.  S.  81,  14  S.  Ct 
250,   38  li.   Ed.  81. 

In  an  action  against  owners  of  a  ware- 
house on  account  of  the  wrongful  detention 
and  disinfection  b^  them  of  a  cargo  of  rags  im- 
ported by  plaintiffs,  defendants  alleged  that 
they  acted  under  the  authority  of  the  col- 
lector of  the  port  The  state  court  of  appeals, 
however,  decided  that  a  direction  given  oy  the 
collector  that  the  rags  should  be  sent  to  de- 
fendants' warehouse  was  pursuant  to  a  require- 
ment tiiat  they  should  be  disinfected,  and  in 
aid  of  the  health  officer  in  the  execution  of  his 
official  power  by  the  observance  of  the  regula- 
tions made  by  him ;  that  the  collector  gave 
BO  order  for  their  disinfection ;  that  the  health 
officer  gave  no  such  order;  and  that  the  de- 
fendants assumed  to  disinfect  them  without 
authority;  and  that  hence  their  charges  there- 
for were  illegal,  and  they  were  liable  in  dam- 
ages for  the  detention  of  the  rags  because  of 
nonpayment^ of  such  charges.  MeUd,  that  the 
ruling  was  in  favor  of,  and  not  against,  the 
validity  of  the  authority  set  up  and  claimed 
under  the  laws  of  the  United  States,  and  hence 
there  was  no  ground  for  review  by  the  su- 
preme court  at  the  instance  of  defendants. — 
Bartlett  v.  Lockwood,  160  U.  S.  357,  16  S. 
Ct   334.  40  L.  Ed.  455. 


A  decision  by  the  state  supreme  court  that, 
as  the  state  court  had  been  in  possession  of 
the  res  for  several  years,  the  appointment  by  a 
federal  court  of  a  receiver  was  ineffectual  to 
devest  the  control  of  the  state  court,  did  not 
deny  any  federal  right,  so  as  to  confer  juris- 
diction on  the  supreme  court — ^Missouri  Pac. 
Ry.  Co.  V.  Fitzgerald,  160  U.  S.  556,  16  S.  Ct 
389,  40  L.  Ed.  536. 

In  an  action  to  recover  lands  held  by  offi- 
cers of  the  United  States  as  the  property  of  the 
United  States,  a  decision  by  a  state  appellate 
court  that  the  United  States  had  notice  of  a 
prior,  unrecorded  deed,  under  which  plaintiffs 
claimed  title,  and,  therefore,  that  the  United 
States  had  no  title,  and  that  judgment  should 
be  rendered  against  tieir  officers  both  for  title 
and  possession,  held  to  be  a  decision,  in  matter 
of  law,  against  the  validity  of  the  authority  set 
up  imder  the  United  States,  and,  as  such,  re- 
viewable by  the  supreme  court  on  writ  of  er- 
ror.— Stanley  v.  Schwalby,  162  U.  S.  255,  16 
S.  Ct.  754,  40  L.  Ed.  960,  reversing  judgment 
United  States  v.  Schwalby,  29  S.  W.  90,  8 
Tex.  Cav.  App,  679. 

A  judgment  by  a  state  court  against  a  re- 
ceiver appointed  by  a  federal  court  does  not, 
merely  because  of  such  appointment,  where  the 
questions  involved  are  those  merely  of  general 
or  local  law,  amount  to  a  denial  of  an  authority 
exercised  under  the  United  States,  or  of  a 
right  or  immunity  claimed  under  a  statute  of 
the  United  States,  so  as  to  make  a  judgment 
of  affirmance  by  the  state  supreme  court  re- 
viewable by  the  federal  supreme  court — Baus- 
man  v.  Dixon,  19  S.  Ct  316,  173  U.  S.  113,  43 
L.   Ed.  633. 

The  decision  of  a  state  court  in  favor  of 
the  jurisdiction  of  a  federal  court  in  another  ac- 
tion cannot  be  reviewed  under  Rev.  St.  U.  S. 
§  709,  as  a  decision  on  an  authority  exercised 
under  the  United  States,  since  it  is  in  favor  of 
such  authoritv.  Judgment  56  P.  376,  20  Wash. 
552,  afiBrmed.— Abbott  v.  National  Bank  of 
Commerce,  20  S.  Ct  153,  175  U.  S.  409,  44 
L.  Ed.  217. 

The  question  whether  there  can  be  any  lia- 
bility on  an  injunction  bond  given  in  the  course 
of  proceedings  in  a  federal  court  because  of 
the  alleged  effect  of  certain  -stipulations  dis- 
missing a  portion  of  the  case,  and  of  an  ap- 
peal from  the  decree  that  was  afterward  ren- 
dered, involves  a  claim  of  an  immunity  from 
liability  depending  on  an  authority  exercised 
under  the  United  States,  such  as  will  consti- 
tute a  federal  question  for  review  by  the  su- 
preme court  on  writ  of  error  to  a  state  court. 
Judement  60  P.  749,  61  Kan.  650,  reversed.— 
Tullock  V.  Mulvane,  22  S.  Ct  372,  184  U.  S. 
497,  46  L.  Ed.  657. 

» 

A  claim  of  immunity  from  liability  for  at- 
torney's fees  as  one  of  the  elements  of  dam- 
ages under  an  injunction  bond  given  in  a  fed- 
eral court'  presents  a  federal  question'  for  re- 
view on  wnt  of  error  to  the  state  court  from 
the  supreme  court  of  the  United  States.— Id. 

The  claim  of  a  right  under  an  "authority 
exercised  under  the  United  States  "  within  the 
meaning  of  Rev.  St  U.  S.  §  709  [U.  S.  Comp. 
St.  1901,  p.  5751,  defining  the  appellate  jur- 
isdiction of  the  Supreme  Court  of  the  United 
States  over  state  courts,  is  presented  by  a 
contention  that  a  Montana  statute  was  au- 
thorized by  Enabling  Act  Feb.  22,  1889,  c.  180, 
25  Stat  o76,  and  was  therefore  valid,  even  if 
repugnant  to  the  Constitution  of  that  state. 
Judgment  (Mont  1906)  83  P.  874,  affirmed.— 
State  of  Montana  v.  Rice,  27  S.  Ct  281,  204 
U.  S.  291,  51  L.  Ed.  490. 

The  right  of  a  fraternal  order  to  use  of  its 
corporate  name  and  use  of  distinctive  words 
to  designate  the  order  and  appropriate  emblems, 
when   mvoked  in   virtue   of  the   authority   to 
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uicorporate  under  the  federal  General  Incor- 
poration Act  May  5,  1870,  is  claimed  under  an 
authority  exercised  under  the  United  States, 
within  Rev.  St.  §  709  (U.  S.  CJomp.  St.  1901, 
p.  575),  and  the  judicial  Code  (Act  March  3, 
1911.  c.  231,  §  237,  36  Stat.  1156  [U.  S.  Comp. 
St.  Supp.  1911,  p.  2271)  governing  writs  of  er- 
ror from  the  federal  Supreme  Court  to  state 
courts.— (1912)  Creswill  v.  Grand  Lodge,  K.  P. 
of  Georgia,  32  S.  Ct.  822,  225  U.  S.  246,  56  L. 
Ed.  1074,  reversing  judgment  (1910)  67  S  E. 
188,  133  Ga.  837.  134  Am.  St.  Rep.  231,  18 
Ann.  Cas.  453. 

^=»394  (9).  Impairmeni   of   ohligation   of   con- 
•       trctd, 

A  state  constitution  is  not  a  contract  with- 
in the  meaning  of  that  clause  of  the  constitu- 
tion of  the  United  States  (art.  1,  §  10,  cl.  1), 
which  prohibits  the  states  from  passing  laws 
impairing  the  obligation  of  contracts,  and  a 
state  statute  which  violates  a  state  constitution 
is  not  void  on  that  jground,  and  may  be  con- 
strued and  carried  into  effect  by  the  courts 
of  the  state  without  review  by  the  United 
States  supreme  court,  except  in  cases  where 
what  is  done  comes  or  is  supposed  to  come  in 
conflict  with  some  other  provision  of  the  con- 
stitution of  the  United  States.— Church  v.  Kel- 
sey,  121  U.  S.  282,  7  S.  Ct.  897,  30  L.  Ed. 
960. 

A  judgment  of  a  state  court  cannot  be  re- 
viewed by  the  United  States  supreme  court, 
under  the  clause  of  the  United  States  constitu- 
tion protecting  the/  obligation  of  contracts 
against  impairment  by  state  legislation,  unless 
that  judgment,  in  terms  or  by  its  necessary 
operation,  gives  effect  to  some  provision  of  the 
state  constitution,  or  some  legislative  enact- 
ment by  the  state  which  is  claimed  by  the  par- 
ty to  impair  the  obligation  of  the  particular 
contract  in  question. — Lehigh  Water  Co.  v. 
Borough  of  Easton,  121  U.  S.  388,  7  S.  Ct.  916, 
30  L.  Ed.  1059. 

The  legislature  of  Louisiana  granted  plain- 
tiff company  the  exclusive  privilege  of  supply- 
ing the  inhabitants  of  a  city  with  water,  by  u 
charter  which  provided  that  nothing  therein 
should  be  ^'so  construed  as  to  prevent  the  city 
council  from  granting  to  any  person,  contigu- 
ous to  the  river,  the  privilege  of  laying  pipes 
to  the  river,  exclusively  for  his  own  use." 
Held,  that  the  power  conferred  on  the  city 
council  was  not  legislative,  but  administrative, 
and  an  ordinance  of  the  city  permitting  one 
to  lay  pipes  for  his  own  use  is  a  license,  whose 
validity  m  no  way  depends  on  the  constitution 
or  laws  of  the  United  States. — New  Orleans 
Water- Works  Co.  v.  Louisiana  Sugar*  Refining 
Co.,  125  U.  S.  18,  8  S.  Ct  741,  31  L.  Ed.  607. 

The  supreme  court  of  the  ^  United  States 
has  jurisdiction  to  review  a  decision  of  the  su- 
preme court  of  a  state  that  a  state  statute 
directing  the  assessment  of  taxes  against  rail- 
roads not  exempt  from  taxation  is  applicable 
to  a  particular  railroad  company,  which  claims 
to  be  exempt  by  its  charter,  granted  by  the 
state  before  passage  of  the  statute,  as,  if  this 
be  true,  the  statute  impairs  the  obligation  of 
the  contract.— Yazoo  &  M.  V.  R.  Co.  v.  Thomas, 
132  U.  S.  174,  10  S.  Ct.  68,  33  L.  Ed.  302; 
Same  v.  Board  of  Levee  Com'rs,  132  U.  S.  190, 
10  S.  Ct.  74,  33  L.  Ed.  308. 

Where,  in  a  state  court,  it  is  contended  that, 
when  the  debt  in  question  was  contracted,  a  de- 
cision of  the  state  supreme  court  so  construed  a 
statute  as  to  give  it  priority,  and  that  the  ap- 
plication of  a  different  construction  by  earlie» 
and  later  decisions,  or  of  a  subsequent  amend- 
ment of  the  statute,  would  impair  the  obliga- 
tion of  the  contract,  a  ruling  by  the  court  that 
the  decision  relied  on  is  erroneous,  and  that 
the  later  and  earlier  decisions  correctly  con- 
strue the  statute,  and,  with  the  amendment, 
merely  state  the  law  as  it  has  always  been, 
raises   no    federal    question.— Hopkins    v.    Mc- 


Lure,  133  U.  8.  380,  10  S.  Ct  407,  33  U  Ed. 

660. 

The  supreme  court  of  the  IJnited  States 
will  not  entertain  jurisdiction  of  an  appeal 
from  the  decision  of  a  state  supreme  court  on 
the  ground  that  it  upheld  a  statute  which,  by 
changing  the  terms  of  a  contract  between  a 
city  and  a  waterworks  company,  impaired  the 
obligation  thereof,  within  the  prohibition  of 
the  federal  constitution,  when  it  appears  that 
the  contract  claimed  to  have  been  impaired 
was  ultra  vires  and  void,  and  had  been  so  de- 
clared by  the  state  supreme  court.  The  con- 
tract being  void,  it  had  no  legal  existence,  and 
could  not  be  impaired;  and  hence  no  federal 
question  was  presented.— CMty  of  New  Orleans 
V.  New  Orleans  Water-Works  Co.,  142  U.  S. 
79,  12  S.  Ct.  142,  35  L.  Ed.  943. 

A  city  which  has  repudiated  its  contract 
with  a  waterworks  company,  and  thereby  ren- 
dered necessary  further  legislation  to  estab- 
lish the  relations  of  the  parties,  is  estopped 
to  claim  that  such  legislation  has  impaired  the 
obligation  of  the  contract;  and  hence  such  a 
claim  cannot  be  considered  as  raising  a  fed- 
eral question. — Id. 

In  a  proceeding  against  a  railroad  com- 
pany to  enforce  the  payment  of  delinquent  tax- 
es, the  company  set  up  the  defense  that  the 
property  taxed,  consisting  of  certain  public 
lands  acquired  from  the  state,  was  exempt 
from  taxation  under  the  company's  charter. 
The  supreme  court  of  the  state  affirmed  a 
judgment  against  the  company,  placing  its  de- 
cision on  the  ground  that  the  exemption  claim- 
ed did  not  extend  to  the  particular  lands  in 
question.  Ueldf  that  there  was  no  impairment 
of  the  obligation  of  the  state's  contract  of 
exemption  in  the  charter,  by  any  subsequent 
law  of  the  state,  which  would  give  jurisdiction 
of  the  case  to  the  supreme  court  of  the  United 
States.— St.  Paul,  M.  &  M.  Ry.  Co.  v.  Todd 
County,  142  U.  S.  282,  12  S.  Ct  281,  35  L. 
Ed.  1014. 

The  decision  did  not  impair  the  obliga- 
tions of  a  contract  by  giving  effect  to  the  act 
of  1881,  as  the  decision  was  rendered  prior 
to  the  passage  of  such  act,  and  defendant  vol- 
untarily assumed  the  liability  imposed  thereby, 
and  therefore  no  federal  question  was  presented 
in  the  case. — Winona  &  St.  P.  R.  Co.  v.  Town 
of  Plainview,  143  U.  S.  371,  12  S.  Ct  530,  36 
L.   Ed.   191. 

A  judgment  of  the  highest  court  of  a  state 
is  not  reviewable  in  the  supreme  court  of  the 
United  States  because  it  refuses  to  give  effect 
to  a  valid  contract,  or,  in  effect,  impairs  the  ob- 
ligation of  a  contract — Morley  v.  Lake  Shore 
&  M.  S.  Ry.  Co.,  146  U.  S.  162,  13  S.  Ct  M. 
36  L.  Ed.  925. 

By  an  act  passed  in  1834,  the  legislature  of 
North  Carolina  exempted  a  certain  railroad, 
thereby  chartered,  from  taxation.  Under  an 
act  of  1891,  certain  of  its  branch  lines  were 
taxed.  In  a  suit  to  enjoin  the  collection  of 
the  tax  the  state  supreme  court  acknowledged 
the  obligation  of  the  contract  of  exemption, 
but  held  that  the  branches  in  question  were 
not  included  therein.  Held,  that  the  supreme 
court  of  the  United  States  had  jurisdiction  to 
review  this  decision. — Wilmington  &  W.  R.  Co. 
v.  Alsbrook.  146  U.  S.  279,  13  S.  Ct  72,  36  I-. 
Ed.  972.  affirming  judgment  14  S.  E.  652,  110 
N.  C.  137,  and  distinguishing  Henderson  Bridge 
Co.  V.  City  of  Henderson  City,  141  U.  S.  679. 
12  S.  Ct.  114,  35  L.  Ed.  900,  and  St  Paul,  M. 
&  M.  Rv.  Co.  V.  Todd  County,  142  U.  S.  282, 
12  S.  Ct  281,  35  L.  Ed.  1014. 

A  gas  company,  having,  by  contract  an  ex- 
clusive right  to  light  the  streets  of  a  city  with 
gas,  obtained  an  injunction  preventing  the  city 
from  making  any  contract  with  other  i)er8ons 
for  lighting  with  "gas  or  otherwise,"  which  was 
affirmed  by  the  state  court  of  appeals.  After- 
wards the  city  procured  an  amendment  of  its 
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charter,  giving  power  to  contract  for  lighting 
with  electricity,  with  a  proviso  that  no  existing 
contracts  should  be  interfered  with.  An  act 
w^as  also  passed  incorporating  an  electric  light 
company,  with  which  the  city  contracted  for 
lighting  the  streets.  The  gas  company  thereup- 
on procured  an  adjudication  that  the  city  coun- 
cil were  in  contempt  for  violating  the  injunc- 
tion, but  on  appeal  this  judgment  was  reversed, 
the  court  holding  that,  as  the  gas  company  had 
no  contract  right  to  light  with  electricity,  the 
city  could  contract  therefor  with  a  third  party, 
if  it  chose  to  pay  for  both  gas  and  electricity, 
but  that  it  could  not  dispense  with  the  gas 
company's  gas,  and,  if  it  did  so,  this  would  be 
a  mere  breach  of  contract,  actionable  at  law. 
Held,  that  this  decision  involved  no  federal 
question  warranting  an  appeal  to  the  United 
States  supreme  court,  although  the  court  of  ap- 
peals ruled  adversely  upon  a  claim  that  the 
acts  amending  the  charter  and  incorporating 
the  electric  company  impaired  the  obligation  of 
the  gas  company's  contract, — Newport  Laght 
Co.  V.  City  of  Newport,  151  U.  S.  527.  14  S. 
Ct.  429,  38  L.  Ed.  259. 

The  supreme  court  has  jurisdiction  to  re- 
yiew  the  decision  of  the  highest  court  of  a  state 
that  a  contract,  the  obligation  of  vhich  is  al- 
leged to  be  impaired,  has  no  existence. — ^Mobile 
&  O.  R.  Co.  V.  State  of  Tennessee,  153  U.  S. 
486,  14  S.  Ct.  968,  38  L.  Ed.  793. 

The  appellate  jurisdiction  of  the  supreme 
court  can  be  invoked  upon  writ  of  error  to  a 
state  court,  on  the  ground  that  the  obligation 
of  a  contract  has  been  impaired,  only  when  an 
act  of  the  legislature  alleged  to  be  repugnant 
to  a  constitutional  provision  has  been  decided 
by  the  state  court  to  be  valid,  and  not  when 
an  act  admitted  to  be  valid  has  been  miscon- 
strued by  the  court.— Central  Land  Co.  of  West 
Virginia  v.  Laidley,  159  U.  S.  103,  16  S.  Ct 
80,  40  L.  Ed.  91. 

Where  a  decision  of  the  state  supreme  court, 
that  the  lessee  of  a  railroad  is  not  liable  to  pay 
as  rent  the  amount  paid  by  it  to  the  state  as 
taxes  upon  the  earnings  of  the  road,  is  put  upon 
the  grounds  that  it  was  the  duty  of  the  lessor 
to  pay  such  taxes,  and,  the  lessee  having  been 
compelled  by  law  to  make  the  payments,  the 
law  implied  a  promise  by  the  lessor  to  repay ; 
that  the  lessee  was  under  no  duty  to  incur  the 
expense  and  danger^  of  testing  by  litigation 
the  constitutionality  of  the  statute  under  which 
the  taxes  were  imposed ;  and  that  the  lessor, 
as  between  it  and  the  lessee,  was  guilty  of 
laches. — the  fact  that  the  decision  was  also 
based  on  the  prround  that  the  statute  did  not 
impair  the  obligation  of  any  contract  does  not 
confer  appellate  jurisdiction  upon  the  United 
States  supreme  court — Rutland  R.  Co.  v.  Cen- 
tral Vermont  R  Co.,  159  U.  S.  630,  16  S.  Ot 
113.  40  L.  Ed.  284. 

Rev.  St.  I  709,  giving  jurisdiction  to  review 
the  final  judgment  of  a  state  court  when  there 
**i8  drawn  in  question  the  validity  of  a  statute 
of,  or>authority  exercised  under,  any  state,"  as 
being  repugnant  to  the  United  States  constitu- 
tion, "and  the  decision  of  the  state  court  is  in 
favor  of  their  validity,*'  does  not  authorize  a 
review  of  a  decision  of  a  state  court  against 
the  validity  of  the  acts  of  an  assessing  officer 
acting  under  the  authority  of  the  revenue  laws, 
and  in  favor  of  an  exemption  from  taxation 
claimed  by  a  corporation  under  a  charter  con- 
tract—Bank of  Commerce  v.  State  of  Ten- 
nessee, 161  U.  S.  134,  16  S.  Ct  456,  40  L. 
Ed.  645. 

No  jurisdiction  exists  to  review  a  judgment 
of  a  state  court,  on  writ  of  error,  on  the  ground 
of  an  alleged  impairment  of  contract  by  reason 
of  the  alteration  by  a  state  court  of  a  con- 
struction previously  given  by  it  to  such  con- 
tract or  to  a  particular  statute  or  series  of 
statutes  in   existence   when   the   contract   was 


made.— Bacon  v.  State  of  Texas,  163  U.  S.  207, 
16  S.  Ct  1023,  41  L.  Ed.  132. 

Jurisdiction  to  review  a  decision  of  the 
statfe  court  is  not  conferred  by  the  fact  that  the 
state  has  passed  an  act  which  plaintiffs  assert 
impairs  the  obligation  of  their  contract,  so 
long  as  the  state  court,  in  deciding  the  case, 
declared  that  they  never  had  a  contract,  owing 
to  failure  to  comply  with  a  previous  statute, 
and  gave  judgment  wholly  without  reference  to 
the  later  act.— Id. 

There  is  no  ground  for  review  of  a  state 
decision,  upon  the  ground  of  the  impairment  of 
a  contract,  if  such  decision  gives  no  effect  to 
the  law  of  the  state  alleged  to  impair  the  con- 
tract, and  the  state  court  decides  the  case  on 
grounds  independent  of  that  law.— Id. 

In  mandamus  proceedings  to  compel  a  rail- 
road company  to  repair  a  viaduct  carrying  a 
street  over  its  tracks,  where  the  company  sets 
up  prior  statutes  and  ordinances,  which,  it  al- 
leges, constitute  a  contract,  the  obligation  of 
which  is  impaired,  contrary  to  the  federal  con- 
stitution, by  the  statutes  under  which  the  pro- 
ceedings are  had,  and  this  defense  is  overruled 
bv  the  state  supreme  court,  the  judgment  there- 
of is  reviewable  by  the  federal  supreme  court. — 
Chicago,  B.  &  Q.  R.  Co.  v.  State  of  Nebraska, 
18  S.  Ct  513,  170  U.  S.  57.  42  L.  Ed.  W8. 

The  question  whether  a  party  has.  by  lach- 
es and  acquiescence,  waived  the  right  to  insist 
that  a  state  statute  impaired  the  obligation  of 
a  contract,  is  not  a  federal  question. — Fierce  v. 
Somerset  Ry.,  19  S.  Ct  64,  JL71  U.  S.  641,  43 
U  Ed.  316. 

Several  acts  have  been  passed  by  the  leg- 
islature of  Virginia,  the  purpose  of  which  was 
to  defeat  and  render  ineffective  the  coupon  pro- 
vision of  the  law  of  1871,  under  which  the  re- 
funding bonds  of  the  state  were  issued,  which 
made  the  coupons  from  such  bonds  receivable 
for  all  taxes  and  demands  due  the  state.  In  a 
number  of  decisions,  both  of  the  highest  court 
of  the  state  and  of  the  supreme  court,  the  va- 
lidity of  the  coupon  provision  has  been  upheld 
and  subsequent  acts  have  been  declared  un- 
constitutional and  void  as  impairing  the  obli- 
gation of  the  contract  thus  made  with  the  hold- 
er of  the  coupons.  Heldy  that  the  supreme  court 
has  jurisdiction  to  review  a  judgment  of  the  su- 
preme court  of  appeals  of  Virginia  reversing  its 
former  decisions,  and  holding  such  coupon  pro- 
vision invalid  under  the  constitution  of  the 
state,  although  the  court  does  not,-  in  its  opin- 
ion, discuss  nor  consider  the  question  of  the 
validity  of  the  subsequent  legislation,  the  effect 
of  its  judgment  being  to  uphold  and  to  give 
force  and  effect  to  such  legislation,  which  im- 
pairs the  obligation  of  the  contract  of  the  plain- 
tiff in  the  suit  if  valid.  Judgment  19  S.  E.  114. 
90  Va,  597,  reversed.— McCullough  v.  Common- 
wealth of  Virginia,  19  S.  Ct  134,  172  U.  S. 
102,  43  Lu  Ed.  382. 

Where  the  supreme  court  of  a  state  has 
done  nothing  more  than  construe  its  own  con- 
stitution and  statutes,  in  holding  that  county 
bonds  issued  in  aid  of  a  railroad  were  void  un- 
der such  laws,  which  were  in  force  at  the  time 
the  bonds  were  issued,  there  being  no  subse- 
quent legislation  on  the  subject,  the  United 
States  supreme  court  has  no  jurisdiction  to 
review  the  correctness  of  the  decision,  on  a 
writ  of  error  to  the  state  court,  under  the  al- 
legation that  a  contract  has  been  impaired  there- 
by.—Turner  V.  Board  of  Com'rs  of  Wilkes  Coun- 
ty. 19  S.  Ct  464,  173  U.  S.  461,  43  U  Ed. 
768. 

A  decision  by  the  state  court  that  the  act 
of  congress  of  May  24,  1828,  granting  land  to 
the  state  of  Ohio  for  the  construction  of  canals, 
did  not  constitute  a  contract  for  the  perpetual 
maintenance  of  such  canals,  and  that  the  con- 
tract thereby  made  was  not  impaired  by  Act 
Ohio  May  i8,   1894,  abandoning  a  canal  and 
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leasing  it  to  ft  railroad  company,  raises  a  fed- 
eral question,  which  will  sustain  a  writ  of  error 
from  the  supreme  court  of  the  United  States. 
Decree  50  N.  E.  442,  68  Ohio  St  123,  affirmed. 
—Walsh  ▼.  Ck)lumbus,  H.  V.  &  A.  R.  CJo.,  20 
S.  Ct  393,  176  U.  S.  460,  44  L.  Ed.  548. 

The  question  whether  the  right  of  a  rail- 
road company  to  enter  upon,  take,  and  use 
"lands,  streams,  and  materials  of  every  kind 
for  the  complete  operation  of  the  road,"  is  im- 
paired by  a  statute  and  ordinance  prohibiting 
any  encroachment  upon  or  obstruction  in  the 
harbor  of  a  city  without  permission  of  the  com- 
missioner of  public  works,  may  constitute  a 
federal  question  for  review  by  the  supreme 
court  of  the  United  States  on  writ  of  error  to 
a  state  court  Decree  50  N.  E.  1104,  173  111. 
471,  53  Lu  R.  A.  408,  affirmed.— Illinois  Cent. 
R.  Co.  T.  City  of  Chicago,  20  S.  Ct  509,  176 
U.  S.  646.  44  L.  Ed.  622. 

A  claim  that  the  obligation  of  a  contract 
is  impaired  by  an  ordinance  the  enforcement 
of  which  could  not  constitute  such  an  impair- 
ment, although  it  denies  liability  on  the  con- 
tract, does  not  present  a  federal  question  for 
review  by  the  supreme  court  of  the  United 
States  on  writ  of  error  to  a  state  court— St 
Paul  Gaslight  Co.  v.  City  of  St.  Paul.  21  S. 
Ct  575,  181  U.  S.  142,  45  L.  Ed.  788,  dismiss- 
ing writ  of  error  80  N.  W.  877,  78  Minn.  39. 

A  bill  averring  that  a  railroad  charter,  and 
an  exemption  from  taxation  for  a  term  of  20 
years  contained  therein,  constitute  a  contract 
with  the  state,  which  is  violated  by  subsequent 
legislation  rejpealing  the  exemption,  raises  a 
federal  question,  for  which  there  is  sufficient 
color  to  sustain  the  jurisdiction  of  the  supreme 
court  of  the  United  States  on  writ  of  error  to 
a  state  court  which  has  decided  asainst  the  ex- 
emption.—Gulf  &  S.  I.  R.  Co.  V.  Hewes,  22  S. 
Ct  26,  183  U.  S.  66,  46  U  Ed.  86. 

A  claim  that  a  forfeiture  of  the  charter  of 
a  waterworks  company  for  maintainlns^  illegal 
rates  by  a  decree  of  a  state  court  after  full 
hearing  b:^  all  parties  in  a  proceeding  by  quo 
warranto  impaired  the  obligation  of  a  contract, 
or  deprived  the  company  of  its  property  without 
due  process  of  law,  or  denied  it  the  equal  pro- 
tection of  the  laws,  because  by  its  charter  man- 
damus was  prescribed  as  the  remedy  for  illegal 
rates,  is  so  clearly  without  color  of  founda- 
tion as  to  give  the  supreme  court  of  the  United 
States  no  jurisdiction  to  review  such  decree. 
Writ  of  error.  State  v.  New  Orleans  Water- 
works Co.,  31  So.  395,  107  La.  1,  dismissed.— 
New  Orleans  Waterworks  Co.  v.  State  of  Lou- 
isiana, 22  S.  Ct  691,  185  U.  S.  336,  46  L.  Ed. 
93a 

The  supreme  court  of  the  United  States 
cannot  review  the  judgment  of  a  state  court 
solely  because  ^at  judgment  impairs  or  fails 
to  give  effect  to  a  contract— Id. 

A  change  of  view  by  the  highest  court  of  a 
state  with  respect  to  the  limit  of  private  own- 
ership upon  tide  waters  does  not  raise  a  case 
under  the  contract  clause  of  the  federal  consti- 
tution, which  can  be  reviewed  in  the  supreme 
court  of  the  United  States.  Judgment  30  So. 
645,  128  Ala.  335,  affirmed.— Mobile  Transp.  Co. 
V.  City  of  Mobile,  23  S.  Ct  170,  187  U.  S.  479, 
47  L.  Ed.  266. 

References  to  the  Dartmouth  College  Case 
in  the  opinions  of  the  state  courts  in  discussing 
the  question  whether  a  certain  educational  in- 
stitution is  public  or  private,  the  decision  of 
which  question  would  determine  the  validity  of 
state  legislation  under  the  state  Constitution, 
do  not  show  that  the  contract  clause  of  the  fed- 
eral Constitution  was  relied  upon  to  involidate 
such  legislation,  so  as  to  sustam  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States. 
Appeal,  Trustees  of  Garrick  Academy  v.  Clark, 
(1904)  80  S.  W.  64,  112  Tenn.  483,  dismigsed. 
-Osborne  v.  Clark,  27  &  Ct  310,  204  U.  S 
565,  51  L.  Ed.  619. 


No  federal  question  respecting  the  impair- 
ment of  contract  oblu^tions,  which  will  sus- 
tain a  writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  a  state  court,  is  pre- 
sented by  the  contention  that  the  obligation  of 
the  contract  made  by  bonds  of  the  state  is  im« 

{>aired  bj  a  joint  resolution  of  the  state  Ijegi» 
ature  directing  the  state  treasurer  to  write  off 
of  the  books  in  his  office  certain  of  such  bonds 
and  to  carry  no  longer  such  bonds  on  the  books 
as  a  debt  of  the  state,  since  such  law  merely 
directed  a  change  of  entries  in  the  books  of  the 
treasurer,  and  could  in  no  respect  impair  or  af- 
fect the  rights  of  the  holders.  Writ  of  error 
(1903)  45  S.  E.  821,  67  S.  C.  324.  dismissed.— 
Smith  T.  Jennings,  27  S.  Ct  610,  206  U.  S. 
276,  51  L.  Ed.  1061. 

Municipal  legislation  carried  into  effect  by 
mandamus,  which  requires  a  railroad  company 
to  make  repairs  in  a  viaduct  at  its  own  expense, 
in  accordance  with  plans  adopted  and  approved 
by  the  municipal  council,  cannot  be  rn^arded 
as  a  mere  repudiation  by  the  municipality  of 
its  agreement  to  maintain  the  viaduct,  so  as 
to  defeat  the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  over  a  state 
court  invoked  on  the  ground  that  contract 
obligations  were  thereby  impaired.  Judgment, 
State  V.  Northern  Pac  Ry.  Co.  (1906)  108  N. 
W.  269,  98  Minn.  429,  affirmed.— Northern  Pac. 
Ry.  Co.  V.  State  of  MinnesoU,  28  S.  Ot.  d41« 
208  U.  S.  583,  52  L.  Ed.  630. 

Only  when  a  judgment  of  a  state  court 
gives  effect  to  sulMequent  legislation  can  the 
federal  Supreme  Court  review,  as  presentini;  a 
question  of  the  impairment  of  contract  obliga- 
tions, its  decision  holding  invalid,  under  the 
state  Constitution,  a  state  law  which  is  alleged 
to  constitute  a  contract  Judgment  (1906)  41 
So.  259,  89  Miss.  724,  affirmed.— Mobile,  J.  it 
K.  C.  R.  Co.  V.  State  of  Mississippi,  28  S.  Ct 
650,  210  U.  S.  187,  52  L.  Ed.  1016. 

The  question  whether  a  provision  in  a 
railway  charter  exempting  the  company  from 
liability  for  the  death  of  any  person  in  its 
service,  even  if  caused  by  its  negligence,  created 
a  contract  right  protected  against  repeal  by  the 
contract  clause  of  the  federal  Constitution,  is 
sufficiently  substantial  to  sustain  a  writ  of  er- 
ror from  the  federal  Supreme  0>urt  to  a  state 
court.— (1911)  Texas  &  N.  O.  R.  Co.  v.  Miller, 
31  S.  Ct.  534,  221  U.  S.  408,  66  L.  Ed,  789, 
affirming  judgment  (Tex.  Civ.  App.  1910)  128 
S.  W.  1165;  (1911)  Same  v.  Gross,  31  S.  Ct 
536,  221  U.  S.  417.  55  U  Ed.  796.  affirming 
judgment  (Tex.  Civ.  App.  1910)  128  S.  W.  1173. 

A  decision  of  the  highest  court  of  a  state, 
enforcing  the  payment  by  a  street  railway  com- 
pany to  a  municipality  of  the  sum  contracted 
to  be  paid  when  the  road  should  be  completed, 
is  not  reviewable  in  the  federal  Supreme  Court 
as  giving  effect  to  a  resolution  of  the  common 
council  which  the  company  asserts  impaired  its 
contract  right  to  construct  a  certain  turnout^ 
where  the  court  placed  its  decision  distinctly 
upon  the  ground  that  without  regard  to  that 
resolution  or  to  the  question  of  the  right  of  the 
company  to  construct  the  turnout  the  money 
was  payable  because  the  road  had  been  suh- 
stantially  completed.— Missouri  ft  K.  I.  Ry.  Co. 
V.  City  of  Olathe,  32  S.  Ct  47.  222  U.  S.  187, 
56  L.  Ed.  156,  dismissing  writ  of  error  City  of 
Olathe  V.  Edson,  114  P.  228,  84  Kan.  40& 

A  decision  of  a  state  court,  that  the  com- 
mon-law doctrine  of  implied  covenant  in  a  lease 
that  the  lessor  shall  pay  the  taxes  is  inapplica- 
ble to  leases  of  tide  lands,  will  not  be  disturbed 
by  the  federal  Supreme  Court  in  determining 
whether  the  contract  obligations  of  the  state  to 
its  lessees  are  impaired  by  a  statute  authoris- 
ing the  assessment  of  such  leaseholds  for  local 
improvements.— Trimble  v.  City  of  Seattle,  34 
S.  Ct  218,  231  U.  S.  683,  58  li.  Ed.  435,  af- 
firming judgment  116  P.  647,  64  Wash.  102. 


tSup.CtlMff.— Page  761] 


CX)URTS,  VII  (Q) 


894(10) 


A  decision  of  the  highest  state  court  that 
Act  La.  No.  74  of  1858,  on  which  a  canal  com- 
pany hases  its  contract  right  to  compensation 
on  reverting  of  its  property  to  the  state,  gives 
the  company  no  such  right,  presents  a  question 
as  to  violation  of  contract  rights  reviewable 
in  the  federal  Supreme  Court  where,  by  Act 
La.  No.  161  of  1906,  a  board  of  control  of  the 
canal  was  created  by  which  the  state  was  to 
exercise  its  right  of  control  over  the  canal  prop- 
erty.—Carondelet  Canal  &  Navigation  Co.  v. 
State  of  Louisiana,  34  S.  Ct  627,  233  U.  S. 
362,  58  L.  Ed.  1001,  reversing  judgment  State 
▼.  Carondelet  Canal  &  Navigation  Co.,  56  So. 
137,  129  L.  BM.  279. 

The  contention  that  contract  rights  under 
ordinance  were  impaired  by  subsequent  ordi- 
nances is  so  frivolous  as  to  afford  no  basis  for 
a  writ  of  error  from  the  federal  Supreme  Court, 
where  the  state  court,  in  deciding  that  original 
ordinance  was  void,  merely  applied  the  settled 
rule  of  state  law  existing  when  it  was  adopted. 
^Ennis  Waterworks  v.  City  of  Ennis,  34  S.  Ct. 
767,  233  U.  S.  652,  58  L.  Ed.  1139,  dismissing 
appeal  144  S.  W.  93<^,  106  Tex.  63. 

Averment  by  owners  of  property  on  a  public 
aUey  that  an  ordinance  permitting  the  dosing 
of  it  unconstitutionally  impairs  the  obligation 
of  a  contract  with  the  dedicator  does  not  pre- 
sent a  substantial  federal  question ;  there  being 
no  aUe^tion  of  any  contract  with  the  aggriev- 
ed parties  or  any  privity  between  them  and  the 
person  making  the  dedication. — Bowe  v.  Scott, 
34  S.  Ct  769,  233  U.  S.  658.  58  L.  E3d.  1141, 
dismissing  appeal  75  S.  E.  123,  113  Va.  499. 

A  contention  on  an  alleged  change  in  the 
judicial  construction  of  a  statute  presents  no 
question  of  the  impairment  of  the  contract 
which  will  sustain  a  writ  of  error  from  the 
federal  Supreme  Court  to  a  state  court.— Cleve- 
land &  P.  B.  Co.  V.  City  of  Cleveland,  35  S.  Ct. 
21,  235  U.  S.  50,  59  K  Bd.  127,  dismissing 
writ  of  error  102  N.  B.  1122,  87  Ohio  St.  469. 

A  judgment  of  the  highest  state  court,  en- 
joining a  railroad  from  constructing  a  belt  line 
railway  under  an  ordinance  which  the  railroad 
claims  gives  it  contract  rights  unconstitutional- 
ly impaired  by  a  later  ordinance,  held  reviewa- 
ble in  the  federal  Supreme  Court.— Louisiana 
R.  &  Nav.  Co.  V.  Behrman,  35  S.  Ct.  62,  235 
U.  S.  164,  59  L.  Ed.  175,  affirming  decree 
Behrman  v.  Louisiana  B.  ft  Nav.  Co.,  54  So. 
25,  127  La.  775. 

A  judgment  of  a  state  court  giving  effect  to 
an  ordinance  whidh  it  is  contended  is  an  uncon- 
stitutional impairment  of  an  existing  contract 
with  a  city  is  reviewable  by  the  federal  Supreme 
Court  on  writ  of  error.— New  York  Electric 
Lines  Co.  v.  Empire  City  Subway  Co.,  35  S.  Ct. 
72,  235  U.  S.  179,  59  L.  Ed.  184,  Ann.  Cas. 
1915A,  906,  affirming  judgments  125  N.  T.  S. 
1133,  140  App.  Div.  934,  and  In  re  New  York 
Electric  Lines  Co.,  94  N.  E.  1056,  201  N.  Y. 
821. 

No  federal  question  is  presented  by  con- 
tention that  obligation  of  contract  between  tax- 
payers and  New  Orleans  under  special  election, 
statute,  ^  and  constitutional  amendments  of  a 
pruposition  for  the  purchase  of  waterworks  and 
cuAistruction  of  free  sewerage  system,  was  im- 
paired by  AcU  Ia.  1908,  No.  270,  requiring  all 
inhabited  premises  in  the  city  to  be  connected 
with  the  public  water  system.— New  Orleans 
Taxpayers*  Protective  Ass^n  v.  Sewerage  Water 
Bo&rd  of  New  Orleans,  35  S.  Ct.  542,  237  U. 
8  33.  59  L.  Ed.  828,  dismissing  appeal  61  So. 
843,  182  La.  839. 

Whether  a  municipal  ordinance  may  be  up- 
held without  impairing^  an  admitted  contract  is 
a  federal  question  which  will  support  the  ap- 
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pellate  jurisdiction  of  the  Supreme  Court  over 
a  state  court,  though  a  construction  of  the  con- 
tract is  necessary.— Southern  Wisconsin  By.  Co. 
V.  aty  of  Madison,  36  S.  Ct  400,  240  U.  S. 
457,  60  Ll  Ed.  739,  affirming  judgment  CSty  of 
Madison  v.  Southern  Wisconsin  By.  Co.,  146 
N.  W.  492.  156  Wis.  852. 

A  decision  of  the  state  court  upholding  a 
paving  assessment  levied  on  a  street  railway 
company  Is  reviewable  in  the  federal  Supreme 
Court  on  the  ground  that  the  ordinance  fixing 
the  obligation  impaired  contract  rights,  though 
the  state  court's  opinion  may  be  construed  as 
asserting  that  the  duty  to  pave  was  imposed  by 
the  railway  company's  franchise  alone.— Id. 

^=»394  (10).  Due  froceBB  of  laio  and  equal  pro- 
taction  of  latOB, 

The  decision  of  a  state  court  of  last  resort 
refusing  to  set  aside  an  execution  sale  of  lands 
at  the  instance  of  the  debtor's  heirs,  on  the 
ground  that  prior  to  the  sale  the  land  had  been 
confiscated  because  of  the  debtor's  treason,  and, 
the  attainder  being  for  life  only,  the  land  went 
to  hie  heirs  and  the  purchaser  took  nothing,  is 
not  reviewable  by  the  supreme  court  on  the 
theory  that,  the  decree  of  the  state  court  being 
erroneous,  the  heirs  were  being  deprived  of 
property  without  due  process  of  law. — Marrow 
V.  Brinkley,  129  U.  S,  178,  9  S.  Ct  267,  32  L. 
Ed.  654. 

Defendant  was  convicted  in  a  state  court  of 
murder  in  the  first  degree,  and  moved  for  a  new 
trial  on  the  ground  that  the  court  failed  to 
charge  the  jury  as  to  any  degree  of  murder 
save  the  first  The  motion  was  refused,  and 
the  court  of  appeals  sustained  the  refusal  be- 
cause no  exception  to  the  charge  was  taken  at 
the  trial,  as  required  by  Code  Cr.  Proc.  Tex. 
art.  685,  and,  further,  because  there  was  no  evi- 
dence to  support  a  charge  of  murder  in  any  de- 
gree save  the  first  Held^  that  this  involved  no 
denial  of  due  process  of  law,  or  of  equal  pro- 
tection of  the  laws,  and  the  supreme  court  of 
the  United  States  has  no  jurisdiction  ef  a  writ 
of  error.— Davis  v.  State  of  Texas,  139  U.  S. 
651,  11  S.  Ct  675,  35  L.  Bd.  300. 

Pending  an  appeal  to  the  supreme  court  of 
California  from  a  sentence  of  death,  the  provi- 
sion of  the  Penal  Code  directing  execution  in 
not  less  than  30  nor  more  than  60  days  after 
judgment  was  amended  so  as  to  require  execu- 
tion in  not  less  than  60  nor  more  than  90  days. 
After  hearing  the  appeal  the  supreme  court  held 
that  although  this  act  contained  no  exceptions, 
and  was  therefore  apparently  ex  post  facto  in 
its  operation,  yet  that  a  saving  clause  was  to  be 
read  into  it  from  section  329  of  the  Political 
Code,  which  declares  that  the  repeal  of  a  crim- 
inal law  shall  not  constitute  a  bar  to  a  prosecu- 
tion and  punishment  thereunder  for  offenses 
committed  before  the  repeal;  and  the  court 
held  that  the  prior  law  was  therefore  still  in 
force,  so  as  to  justify  execution  thereunder, 
and  accordingly  affirmed  the  judgment.  Held, 
that  this  decision  involved  no  federal  question, 
as  the  construction  of  the  state  laws  was  for  th^e 
state  courts  alone,  and  a  writ  of  error  from  the 
supreme  court  of  the  United  States  could  not  be 
sustained  on  the  theory  that  the  amendment  re- 
pealed the  prior  law,  but  was  itself  unconstitu- 
tional, and  that  therefore,  there  was  no  law  in 
existence  under  which  the  execution  could  be 
had,  whence  it  followed  that  the  execution 
would  b^  without  due  process  of  law,  and  in 
violation  of  the  fourteenth  amendment  to  the 
federal  constitution. — McNulty  v.  People  of 
State  of  California,  149  U.  S.  645,  13  S.  Ct 
959,  37  L.  Ed.  882 ;  Vincent  v.  Same,  149  U. 
S.  648,  13  S.  Ct  960,  37  L.  Ed.  884. 


The  supreme  court  has  no  jurisdiction  of  an 
error  to  a  state  court  in  condenmation  pro- 
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ceedings,  on  the  ground  that  the  condemna- 
tion statute  is  repugnant  to  the  fourteenth 
amendment,  in  that  it  fails  to  provide  for  no- 
tice, when  the  highest  state  court  has  already 
decided  that  the  statute  does  require  notice.— 
Baltimore  Traction  Co.  v.  Baltimore  Belt  R. 
Co.,  151  U.  S.  137,  14  S.  Ct.  204,  38  L.  Ed.  102. 

• 

The  enactment  of  a  statute  authorizing  a 
plank-road  company  previously  chartered,  and 
fully  invested  with  all  its  franchises,  to  sell 
and  convey  its  property  and  franchises,  creates 
no  contract  between  it  and  the  state,  and  a  de- 
cision by  the  state  supreme  court  that  a  con- 
veyance to  a  private  individual  operated,  un- 
der the  terms  of  the  act,  to  transfer  merely  a 
life  estate,  and  that  no  interest  descended  to  his 
heirs,  is  not  reviewable  in  the  federal  supreme 
court  on  the  theory  of  a  taking  of  property 
without  due  process  of  law. — Snell  v.  City  of 
Chicago,  152  U.  S.  191,  14  S.  Ct  489,  38  L.  Ed. 
408. 

On  application  by  holders  of  railroad  bonds, 
the  supreme  court  of  Missouri  granted  a  writ 
of  prohibition  commanding  one  of  the  common 
pleas  courts,  which  had  appointed  a  receiver  of 
the  railroad  compary,  to  cease  action  in  the  pro- 
ceedings, and  ordering  such  receiver  to  turn 
oyer  the  property  in  his  hands  to  a  receiver 
previously  appointed  by  the  circuit  court  in  an 
action  to  foreclose  a  trust  mortgage  on  the 
road.  In  a  petition  for  rehearing  the  railroad 
company  and  other  respondents  alleged  that 
the  part  of  the  order  directed  to  the  receiver 
appointed  by  the  common  pleas  court  was  in 
violation  of  Const.  Amend.  U.  S.  art.  5,  which 
provides  that  no  one  shall  be  deprived  of  prop- 
erty without  due  process  of  law,  and  of  Const. 
Amend.  14,  §  1,  providing  that  no  state  shall 
deprive  any  person  of  property  without  due 
process  of  law.  Held  that,  even  if  respondents 
relied  on  and  properly  pleaded  rights  under  the 
federal  constitution,  no  federal  question '  was 
presented,  since  the  order  of  the  supreme  court 
did  not  deprive  the  company  of  its  property.— 
St.  Loui8,*^C.  G.  &  B't.  S.  Ry.  Co.  v.  State  of 
Missouri,  156  U.  S.  478,  15  S.  Ot.  443,  39  U 
Ed.  502. 

In  an  action  by  sureties  to  recover  from 
their  principal  money  which  they  had  been 
compelled  to  pay  for  him  by  an  action  to  which 
he  was  not  a  party,  a  decision  by  the  state 
courts  that  the  judgment  in  the  action  against 
the  sureties  was  admissible  evidence  to  charge 
the  principal,  and  was  prima  facie  sufficient  to 
authorize  a  recovery  unless  fraud  or  collusion 
was  shown,  is  not  subject  to  review  by  the  su- 
preme court  of  the  United  States  on  the  theory 
that  it  operated  to  deprive  the  principal  of  his 
property  without  due  process  of  law,  and  to 
deny  him  the  equal  protection  of  the  laws,  be- 
cause it  operated  to  hold  him  conclusively 
bound  by  a  judgment  in  an  action  to  which  he 
was  not  a  party,  and  of  which  he  had  no  notice, 
where  there  is  nothing  in  the  record  to  show 
that  the  defendant  claimed  in  the  state  courts 
any  right  to  protection  under  the  constitution 
or  laws  of  the  United  States.— Sayward  v. 
Denny.  158  U.  S.  180,  15  S.  Ct  777,  39  L.  Ed. 
941. 

An  averment,  in  a  complaint  seeking  to  set 
aside  a  mortgage  foreclosure,  that  plaintiff, 
who  owned  the  property,  was  not  a  party  there- 
to, does  not  show  that  a  construction  of  the 
constitutional  provision  as  to  due  process  of  law 
is  necessarily  involved,  so  as  to  confer  jurisdic- 
tion on  the  supreme  court  under  Act  March  3, 
1891,  c.  517,  f  5.— Cornell  v.  Green,  163  U.  S. 
75,  16  S.  Ct.  969,  41  L.  Ed.  76. 

The  directors  of  an  irrigation  district,  hav- 
ing determined,  in  accordance  with  the  statute, 
to  issue  bonds  of  the  district  to  a  certain 
amount  filed  a  petition  asking  that  the  proposed 
bonds  be  declared  valid,  to  which  petition  a  resi- 


dent of  the  district  filed  an  answer,  claiming,  in 
substance,  that  the  proceedings  under  the  stat- 
ute operated  to  deprive  him  of  property  with- 
out due  procesj 'of  law.  The  decree  of  the  court 
confirming  these  proceedingrs  was  modified  and 
affirmed  by  the  supreme  court  of  the  state. 
Held  that  the  proceeding  by  the  directors  was, 
in  effect,  only  one  to  secure  evidence  of  the 
regularity  of  the  steps  taken  relative  to  the 
issue  of  the  bonds,  and  it  might  well  be  doubt- 
ed whether  the  judgment  of  the  court  was  bind- 
ing on  any  one;  and,  as  no  constitutional 
right  had  been  invaded  by  the  proceeding,  the 
writ  of  error  should  be  dismissed. — Tregea  v. 
Board  of  Directors  of  Modesto  Irrigation  Dist, 
17  S.  Ct  52,  164  U.  S.  179,  41  Lr.  Ed.  395. 

A  decision,  by  the  supreme  court  of  a  state, 
adverse  to  a  claim  by  a  party  that  proAceedings 
by  the  board  of  supervisors  in  organizing  an  ir- 
rigation district  in  accordance  with  the  statute 
operated  to  deprive  him  of  his  property  without 
due  process  of  law,  involves  a  federal  question. 
—Id. 

A  judgment  of  the  suQreme  court  of  North, 
Carolina  in  quo  warranto  proceedings,  ousting 
the  state  railroad  commissioner  from  his  of- 
fice, after  he  had  been  suspended  by  the  gov- 
ernor, pursuant  to  the  statute  creating  the 
office,  held  not  to  present  sufficient  color  or 
ground  for  averring  a  want  of  due  process  of 
law  to  maintain  a  writ  of  error  to  the  su- 
preme court  of  the  United  States. — Wilson  v. 
State  of  North  Carolina,  18  S.  Ct.  435,  169 
U.  S.  586,  42  L.  Ed.  865. 

A  contention  in  a  state  court,  that  reputa- 
tion is  property  of  which  the  owner  is  deprived 
without  due  process  of  law  by  a  decision  against 
his*  right  of  action  for  libelous  matter  contained 
in  a  pleading,  raises  a  federal  question,  under 
Rev.  St.  U.  S.  I  709,  providing  for  writ  of 
error  from  the  supreme  court  in  case  of  a  de- 
cision against  any  constitutional  right,  privHegs^ 
or  immunity.  Judgment  56  P.  376,  20  Wash. 
552,  affirmed. — Abbott  v.  National  Bank  of 
Commerce,  20  S.  Ct  153,  175  U.  S.  409,  44 
L.  Ed.  217. 

A  decision  by  state  tribunals  against  tf 
claimant  to  the  offi6e  of  governor  does  not  de 
prive  him  of  any  right  to  property  within  the 
meaning  of  Const.  U.  S.  Amend.  14,  so  as  to 
give  jurisdiction  to  the  supreme  court  of  the 
United  States  on  writ  o*f  error.— Taylor  v.  Beck- 
ham, 20  S.  Ct.  890,  178  U.  S.  548,  44  U  Ed. 
1187,  dismissing  writ  of  error  56  S.  W.  177,  21 
Ky.  Law  Rep.  1735,  108  Ky.  278,  49  L.  R.  A. 
258,  94  Am.  St.  Rep.  357. 

A  claim  that  property  is  taken  without  due 
process  of  law  when  condemned  under  a  special 
statute  for  the  abolition  of  grade  crossings,  be- 
cause the  act  authorizes  an  increase  in  the  num- 
ber of  tracks,  and  requires  the  city  to  pay 
part  of.  the  expense  in  violation  of  the  state 
constitution,  which  prohibits  donations  by  a  city 
to  a  railroad  corporation,  raises  a  federal  ques- 
tion for  the  purpose  of  a  writ  of  error  from  the 
supreme  court  of  the  United  States  to  a  state 
court.  Decree  39  A.  443.  70  Conn.  326,  affirm- 
ed.—Wheeler  V.  New  York.  N.  H.  &  U.  R.  Co., 
20  S.  Ct  949,  178  U.  S.  321,  44  L.  Ed.  1085. 

A  motion  to  dismiss  a  writ  of  error  from 
a  federal  to  a  state  court  on  the  ground  that  no 
federal  question  is  involved  must  be  denied 
where  the  protection  of  the  fourteenth  amend- 
ment is  invoked  in  the  answer,  and  the  defense 
is  at  least  plausible  upon  its  face.  Judgment, 
State  V.  American  Sugar-Refining  Co.,  Z5  ^$o. 
447,  51  La.  Ann.  562i,  affirmed. — ^American 
Sugar-Refining  Co.  v.  State  of  Louisiana,  21  S. 
Ct.  43,  179  U.  S.  89,  45  L.  Ed.  102. 

The  question  whether  a  convict  shall  be  ex- 
ecuted, under  statutory  authority,  by  the-warden 
of  a  penitentiary,  or  under  statutes  in  force  at 
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the  time  of  his  trial  and  conviction,  by  the  sher- 
iff, or  whether  he  shall  escape  punishment  alto- 
gether, does  not  involve  any  federal  question  as 
to  due  process  of  law  under  Const.  U.  S.  Amend. 
14.— Davis  V.  Burke,  21  S.  Ct.  210.  179  U.  S. 
309,  45  L.  Ed.  249. 

A  claim  that  a  forfeiture  of  the  charter  of  a 
waterworks  company  for  maintaining  illegal 
rates  by  a  decree  of  a  state  court  after  full 
hearing  by  all  parties  in  a  proceeding  by  quo 
warranto  deprived  the  company  of  its  property 
without  due  process  of  law,  or  denied  it  the 
equal  protection  of  the  laws,  because  by  its 
charter  mandamus  was  prescribed  as  the  reme- 
dy for  illegal  rates, — is  so  clearly  without  color 
of  foundation  as  to  give  the  Supreme  Court  of 
the  United  States  no  jurisdiction  to  review  such 
decree.— New  Orleans  Waterworks  Co.  v.  State 
of  Louisiana,  22  S.  Ct.  691,  185  U.  S.  336,  46 
Lf.  Ed.  936,  dismissing  writ  of  error  State  v. 
New  Orleans  Waterworks  Co.  (1901)  31  So. 
395,  107  La.  1. 

A  decision  upon  a  federal  question  re- 
specting the  constitutional  guaranty  of  the  equal 
protection  of  the  laws  is  involved  in  the  ruling 
of  a  state  court  upon  a  motion  to  quash  an  in- 
dictment because  of  the  exclusion  of  negroes 
from  the  grand  jury  lists,  by  which  such  motion, 
though  but  two  printed  octavo  pages  in  length, 
was  struck  from  the  files  under  the  color  of  lo- 
cal practice  for  prolixity,  because  it  contained 
an  allegation  that  certain  provisions  of  the  new- 
ly adopted  state  Constitution,  claimed  to  have 
the  effect  of  disfranchising  negroes  because  of 
their  race,  worked  as  a  reason  and  consideration 
in  the  minds  of  the  jury  commissioners  for  their 
action. — Rogers  v.  State  of  Alabama,  24  S.  Ct. 
257,  192  U.  S.  226,  48  L.  Ed.  417. 

A  decree  of  the  state  court  requiring  de- 
fendants to  vacate  certain  lands,  and  enjoining 
them  from  further  mining  thereon,  which  was 
the  relief  prayed  in  a  bill  proceeding  on  the 
theory  that  the  corporation  holding  a  mining 
lease  under  which  defendants  justified  their  oc- 
cupation as  its  agents  was  no  longer  in  exist- 
ence, is  not  reviewable  in  the  federal  Supreme 
Court  as  involving  a  denial  of  the  claim  that  in 
proceeding  to  determine  the  case  without  mak- 
ing the  corporation  a  party  defendant  it  will  be 
deprived  of  its  property  without  due  process  .of 
law,  since,  not  being  a  party,  the  rights  of  the 
corporation  are  not  affected  by  such  decree. 
Writ  of  error,  Negaunee  Iron  Co.  v.  Iron  Cliffs 
Co.  (Mich.)  96  N.  W.  468,  134  Mich.  264.  10 
Detroit  Leg.  N.  463,  dismissed. — Iron  Cliffs 
Co.  V.  Negaunee  Iron  Co.,  25  S.  Ct.  474,  197 
U.  S.  463,  49  L.  Ed.  836. 

The  enactment  by  a  state  of  a  new  inherit- 
ance tax  law  after  a  decision  of  the  highest 
court  of  the  state  sustaining  the  previous  legis- 
lation on  that  subject  as  against  the  contention 
that  it  denied  the  equal  protection  of  the  laws 
guarantied  by  Const  U.  S.  Amend.  14,  does  not 
convert  such  federal  question  into  a  moot  ques- 
tion, so  as  to  preclude  a  review  in  the  Supreme 
Court  of  the  United  States,  unless  it  is  obvious 
that  such  new  legislation  relieved  the  plaintiffs 
in  error  from  their  obligations  under  the  earlier 
law.  Decree,  In  re  Campbell's  Estate,  77  P. 
674,  143  Cal.  623,  aflarmed.— Campbell  v.  State 
of  California,  26  S.  Ct.  182,  200  U.  S.  87,  50 
L.  Ed.  382. 

Whether  or  not  a  state  court  exceeded  its 
functions  under  the  state  Constitution  cannot 
give  rise  to  a  question  respecting  due  process 
of  law  which  will  sustain  the  appellate  juris- 
diction of  the  Supreme  Court  of  the  United 
States.  Writ  of  error  (1905)  73  N.  E.  495, 
181  N.  Y.  1,  dismissed.— Burt  v.  Smith,  27  S. 
Ct.  37,  203  U.  S.  129,  51  L.  Ed.  121. 

The  power  of  the  state,  consistently  with 
the  due  process  of  law  clause  of  Const.  U.  S. 


Amend.  14,  to  enact  the  provisions  of  Laws  N. 
C.  1905,  c.  538,  enacted  to  prevent  dealing  in 
futures,  which  raise  a  presumption  of  guilt  on 
proof  of  the  doing  of  jertain  acts  specified  in 
that  statute,  cannot  be  considered  by  the  Su- 
preme Court  of  the  United  States  on  writ  of 
error  to  review  a  conviction  under  that  act, 
where,  from  the  state  of  the  record,  it  cannot 
be  afiirmed  that  the  finding  of  the  jury  as  to 
the  keeping  of  a  place  for  gambling  in  futures 
was  not  based  upon  independent  evidence,  whol- 
ly irrespective  of  any  presumption  authorized 
by  the  statute.  Judgment,  State  v.  Gatewood 
(1905)  51  S.  B.  53,  138  N.  C.  749,  affirmed.— 
Gatewood  v.  State  of  North  CaroUna,  27  S.  Ct 
167,  203  U.  S.  531,  51  L.  Ed.  305. 

Any  unconstitutioial  discrimination  in 
Laws  N.  C.  1905,  c.  538,  enacted  to  prevent 
dealing  in  futures,  which  ma^  be  produced  by 
provisions  raising  a  prima  facie  presumption  of 
guilt  from  the  proof  of  certain  acts  when  done 
by  persons  generally,  and  not  when  done  by 
those  engaged  in  manufacturing  or  wholesale 
merchandising,  cannot  be  considered  on  writ  of 
error  from  the  Supreme  Court  of  the  United 
States  to  review  a  conviction  under  that  act, 
where,  from  the  state  of  the  record,  it  cannot 
be  affirmed  that  the  finding  of  the  jury  as  to  the 
keeping  of  a  place  for  gambling  in  futures  was 
not  based  upon  independent  evidence,  wholly  ir- 
respective of  any  presumption  authorized  by 
that  act.— Id. 

A  decision  of  a  state  court  upon  a  question 
of  law  cannot  be  reviewed  in  the  federal  Su- 
preme Court  as  presenting  a  question  of  the 
violation  of  Const.  U.  S.  Amend.  14,  because 
such  decision  is  asserted  to  be  wrong,  and  con- 
trary to  previous  decisions  of  the  same  court. — 
Patterson  v.  People  of  State  of  Colorado,  27  S. 
Ct.  556,  205  U.  S.  454,  51  L.  Ed.  879,  10  Ann. 
Cas.  689. 

'  The  admission  of  evidence  in  a  criminal 
case  which  the  highest  state  court  decides  did 
not  violate  the  rights  of  the  accused  under  the 
state  Constitution  and  laws  cannot  involve  a 
question  of  due  process  of  law  of  sufficient  merit 
to  sustain  a  writ  of  error  from  the  Supreme 
Court. of  the  United  States.  Writ  of  error, 
State  V.  Harrington  (1906)  95  S.  W.  235,  198 
Mo.  23,  dismissed. — Barrington  v.  State  of  Mis- 
souri, 27  S.  Ct.  582,  205  U.  S.  483,  51  L.  Ed. 
890. 

Demurring  to  an  indictment  in  a  state  court, 
on  the  ground  that  by  reason  of  the  inconsisten- 
cy, multiplicity,  and  repugnancy  of  the  different 
counts  in  such  indictment  the  defendant  is  be- 
ing proceeded  against  in  violation  of  the  state 
and  federal  guaranty  of  due  process  of  law,  and 
in  violation  of  his  constitutional  right  to  be 
specifically  informed  of  the  nature  and  cause  of 
the  accusation  against  him,  does  not  raise  a  fed- 
eral question  of  sufficient  merit  to  sustain  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States.— Id. 

The  contention  that  a  second  conviction  of 
a  public  officer  for  failing,  on  demand,  to  pay 
over  certain  public  moneys,  deprives  him  of  his 
liberty,  without  duo  process  of  law,  in  violation 
of  Const.  U.  S.  Amend.  14,  by  twice  subjecting 
him  to  jeopardy  for  the  same  offense,  presents 
no  federal  question  which  will  sustain  a  writ  of 
error  from  the  federal  Supreme  Court  to  the 
highest  court  of  a  state,  where  the  latter  court 
decides  that  the  accused  was  not  put  in  jeopardy 
by  his  prior  conviction,  because  such  conviction 
was  reversed  on  the  ground  that  there  had  then 
been  no  legal  demand.— Shoener  v.  Common- 
wealth of  Pennsylvania,  28  S.  Ct.  110,  207  U. 
S.  188,  52  L.  Ed.  163. 

The  question  of  the  validity,  under  the  due 
process  of  law  clause  of  Const.  U.  S.  Amend.  14, 
of  a  tax  sale  made  upon  a  notice   published 
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only  in  a  Sunday  newspaper,  is  not  open  on  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  the  highest  court  of  a  state, 
whose  decision  upholding  the  tax  title  was  based 
upon  the  grounds  that  a  state  statute  made  the 
tax  deed,  which,  upon  its  face,  was  a  valid  in- 
strument, prima  facie  evidence  of  the  sufficien- 
cy of  the  notice,  and  that  possession  under  such 
deed  for  the  prescribed  period  met  the  require- 
ments of  the  state  statute  of  limitations.  Judg- 
ment, Wood  V.  McCombe  (1906)  86  P.  319,  37 
Colo.  174,  afBrmed.— Elder  v.  Wood,  28  S.  Ct 
263,  208  U.  S.  226,  52  L.  Bd.  464. 

The  contention  that  a  state  court,  in  ap- 
pointing a  receiver  of  a  foreign  corporation 
convicted  of  violating  state  anti-trust  laws,  de- 
prives the  corporation  of  rights  under  Const. 
U.  S.  Amend.  14,  does  not  present  a  substan- 
tial federal  question.— Waters-Pierce  Oil  Co.  v. 
State  of  Texas.  29  S.  Ct  227,  212  U.  S.  112, 
53  L.  Ed.  431. 

A  specific  contention  on  the  trial  of  a  crim- 
inal cause  in  a  state  court  that  the  denial  to 
the  accused  of  the  benefit  of  his  plea  of  former 
jeopardy  operates  to  deprive  him  of  his  liberty 
without  due  process  of  law,  contrary  to  Const. 
U.  S.  Amend.  14,  raises  a  federal  question  which 
will  sustain  a  writ  of  error  from  the  federal 
Supreme  Court  to  review  the  judgment  of  the 
highest  court  of  the  state,  affirming  the  convic- 
tion. Judgment  (1906)  85  P.  862,  33  Mont. 
501,  affirmed. — Keerl  v.  State  of  Montana,  29 
S.  Ot.  469,  213  U.  S.  135,  53  L.  Ed.  734. 

Federal  questions  of  serious  import,  essen- 
tial to  support  a  writ  of  error  from  the  federal 
Supreme  Court,  are  not  involved  in  contentions 
that  riparian  owners  were  denied  due  process  of 
law  or  the  equal  protection  of  the  laws  by  the 
decision  of  a  state  court  awarding  a  municipal- 
ity paramount  rights  in  the  waters  of  the 
stream  under  Spanish  and  Mexican  laws,  con- 
firmed by  the  United  States  to  the  municipality 
as  the  successor  of  a  Spanish  pueblo.— Los  An- 
geles Farming  &  Milling  Co.  v.  City  of  Los 
Angeles,  30  S.  Ct.  452,  217  U.  S.  217,  54  L. 
Ed.  736. 

The  contention  that  the  exemption  of  banks 
or  trust  companies  and  bona  fide  mortgages 
from  the  operation  of  Conn.  Pub,  Acts  1907,  c. 
238,  prohibiting  exacting  more  than  15  per  cent, 
on  loans,  or  accepting  a  note  for  a  greater 
amount  than  that  actually  loaned,  with  intent 
'to  evade  this  provision,  denies  the  equal  pro- 
tection of  the  laws  guaranteed  by  Const.  U.  S. 
Amend.  14,  is  not  so  clearly  lacking  in  merit  as 
not  to  serve  as  the  basis  of  a  writ  of  error  from 
the  federal  Supreme  Court  to  a  state  court. — 
Griffith  V.  State  of  Connecticut,  31  S.  Ct.  132, 
218  U.  S.  563.  54  L.  Bd.  1151 :  Id.,  31  S.  Ct 
134,  218  U.  S.  572,  64  L.  Ed.  1155.  Affirming 
judgment  State  v.  Griffith,  74  A.  1068,  83 
Conn.  1. 

Whether,  as  a  matter  of  law,  the  facts 
proved  show  the  existence  of  public  necessity 
of  trackage  connections  between  competing  rail- 
roads, is  a  question  for  consideration  in  the 
federal  Supreme  Court  on  writ  of  error  to  a 
state  court,  where  the  order  of  the  commission 
is  attacked  as  denying  due  process  of  law. — 
(1912)  State  of  Washington  ex  rel.  Oregon  R. 
&  Nav.  Co.  V.  Fairchild.  32  S.  Ct.  535,  224  U. 
S.  510,  56  L.  Ed.  863,  reversing  judgment 
(1909)  State  v.  Railroad  Commission  of  Wash- 
ington, 100  P.  179,  62  Wash.  17. 

Judgment  of  the  highest  state  court  that 
claim  of  a  policeman  dropped  from  the  pay  rolls 
that  he  could  not  be  summarily  removed  from 
office  without  denying  him  due  process  of  law 
was  not  well  founded  presents  no  federal  ques- 
tion.—Preston  V.  City  of  Chicago,  33  S.  Ct.  177, 
226  U.  S.  447,  57  L,  Ed.  293. 

A  judgment  of  a  state  court  denying  the  pe- 
tition for  a  writ  of  mandamus  to  compel  the  I 
restoration  to  the  pay  rolls  of  the  name  of  a 


policeman  who  liad  been  removed  from  office, 
which  rests  in  part  upon  the  ruling  that  the 
right  to  the  relief  prayed  was  in  any  event 
barred  by  long  delay  and  laches,  cannot  be  re- 
viewed by  a  writ  of  error  from  the  Federal  Su- 
preme Court,  although  it  was  cqntended  that 
he  was  denied  due  process  of  law  by  his  sum* 
mary  removal. — Id. 

Contention  that  state  constitutional  amend- 
ment requiring  criminal  prosecutions  be  by  in- 
dictment rendered  it  impossible  to  enforce  a 
conviction  theretofore  rendei«d  on  an  informa- 
tion, without  depriving  accused  of  his  liberty 
without  due  process  of  law,  contrary  to  Ccmst 
U.  S.  Amend.  14,  presents  no  question  or  writ 
of  error  from  the  federal  Supreme  Court  to  a 
state  court  which  ruled  that  the  amendment  did 
not  affect  pending  cases.— Ross  v.  State  of  Ore- 
gon, 33  S.  Ct,  220.  227  U.  S.  150,  57  L.  Ed. 
458,  Ann.  Cas.  1914C,  224,  dismissing  appeal 
from  State  y.  Ross,  106  P.  1022,  55  Or.  450. 

Contention  that  highest  court  of  a  state  de- 
nied due  process  of  law  guaranteed  by  Const 
U.  S.  Amend.  14,  where  it  rested  its  decision 
on  the  doctrine  that  when  corporation  having 
power  of  eminent  domain  enters  on  the  property 
in  question  under  deed  of  a  mortgagor,  and 
places  improvements  on  the  land,  it  may  con- 
demn the  title  of  the  mortgagor  without  regard 
to  the  improvements,  is  so  lacking  in  merit  as  to 
justify  refusal  to  take  jurisdiction  of  a  writ  of 
error  to  the  state  court. — Consolidated  Turnpike 
Co.  V.  Norfolk  &  O.  V.  Ry.  Co.,  33  S.  Ct  605, 
228  U.  S.  596,  57  L.  Ed.  982,  denying  rehear- 
ing 33  S.  Ct  510,  228  U.  S.  326,  57  U  Ed.  857. 

A  conviction  in  a  f»tate  court  for  peddling 
without  a  license  does  not  rest  on  a  nonfederal 
ground  adequate  to  sustain  it  independently  <^ 
the  ruling  adverse  to  rights  asserted  under  the 
commerce  clause  of  the  ConstitutioUj  because 
defendant  made  some  sales  from  a  railway  car 
not  under  previous  orders,  since,  peddling  being 
the  only  charge,  the  latter  ground  would  amount 
to  condemnation  without  hearing  and  constitute 
a  denial  of  due  process  of  law.— Stewart  v.  Peo- 
ple of  State  of  Michigan,  34  S.  Ct.  476,  232  U. 
S.  665,  58  L.  Ed.  786,  reversing  judgment  Peo- 
ple V.  Stewart,  132  N.  W.  1071,  167  Mich.  417. 

Contention  that  the  due  process  of  law 
guarantied  by  Const  U.  S.  Amend.  14,  was  de- 
nied by  a  court  of  equity,  whose  jurisdiction 
had  been  invoked  by  a  railway  company  to  en- 
join its  grantors  from  interfering  with  its  en« 
^'oyment  of  its  right  of  way  after  forfeiture  for 
preach  of  condition,  in  assessing  the  damages 
and  transferring  the  title  to  the  railway  com- 
pany as  in  an  eminent  domain » proceeding,  held. 
so  lacking  in  merit  as  to  be  insufficient  as  a 
basis  of  a  writ  of  error  from  the  federal  Su- 
preme Court  to  a  state  -court— McDonald  ▼. 
Oregon  It  &  Nav.  Co.,  34  S.  Ct  772,  233  U.  S. 
665,  58  L.  Ed.  1145,  dismissing  appeal  Oregon 
R.  &  Nav.  Co.  V.  McDonald,  112  P.  413,  58  Or. 
228,  32  L.  It  A.  (N.  S.)  117. 

A  substantial  question  which  will  support  a 
writ  of  error  from  the  federal  Supreme  Court 
is  not  presented  by  contention  in  a  state  court 
that  to  give  effect  to  a  judgment  of  another 
state  which  had  jurisdiction  of  the  matter  and 
the  parties  is  to  deny  due  process  of  law. — 
Roller  V.  Murray,  34  S.  Ct  902,  234  U.  S. 
738,  58  L.  Ed.  1570,  dismissing  writ  of  error 
76  S.  E.  172,  71  W.  Va.  16L 

An  objection  under  Const  U.  S.  Amend.  14, 
to  the  classification  provided  by  Laws  Miss. 
1908,  c.  194,  abrogating  the  fellow-servant  rule 
as  to  certain  employ^,  held  too  frivolous  to 
serve  as  a  basis  of  a  writ  of  error  from  the 
federal  Supreme  Court.— Easter  ling  Lumber  Co. 
V.  Pierce,  35  S.  Ct  133,  235  U.  S.  380,  59  I* 
Ed.  279,  dismissing  appeal  (Miss.)  64  So.  461. 

The  contention  that  duo  process  of  law  is 
denied  by  the  retroactive  application  of  Laws 
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Miss.  1912,  c'  215,  enacted  after  an  accident 
but  before  trial,  making  the  accident  prima 
facie  presumption  of  negligence,  held  insuffi- 
cient to  sustain  a  writ  of  error  from  the  feder- 
al Supreme  Court. — Id. 

No  substantial  federal  question  is  presented 
by  contention  that  the  Safety  Appliance  Act, 
if  applicable,  is  repugnant  to  due  process  of 
law  clause  ot  Const.  U.  S.  Amend.  14,  because 
construed  by  a  state  court  to  exact  ordinary 
care  as  to  the  appliances. — Erie  R.  Co.  v.  Solo- 
mon, 35  S.  Ct  64a  237  U.  S.  427,  59  L.  Ed. 
1033.  dismissing  appeal  106  N.  E.  1055,  89  Ohio 
St.  406. 

Question  whether  foreign  corporation  was 
doing  business  within  the  state  when  a  privilege 
tax  was  imposed  Is  open  to  review  in  the  feder- 
al Supreme  Court,  where  enforcement  was  re- 
sisted as  contrary  to  due  process  of  law  clause 
of  Const.  Amend.  14.— Provident  Sav.  life  A»- 
sur.  Soc.  v.  Commonwealth  of  Kentucky,  36  S. 
Ct.  34,  239  U.  S.  103,  60  L.  Ed.  167,  L.  R.  A. 
1916C,  572,  reversing  judgment  169  S.  W.  551, 
160  Ky.  16. 

Contention  that  an  appropriation  of  land  for 
a  drainage  was  for  a  private  person  contrary 
to  Const.  Amend.  14,  as  taking  pr^erty  without 
due  process  of  law,  supports  a  writ  of  error  to 
a  state  court.— O'Neill  y.  Leamer,  36  S.  Ct.  54, 
239  U.  S.  244,  60  L.  Ed.  249,  affirming  judgment 
142  N.  W.  112,  98  Neb.  786. 

Contention  that  property  was  taken  with- 
out due  process  of  law  by  award  of  nominal 
damages  only  in  proceedings  by  which  a  land- 
owner vnder  Comp.  Laws  Utah  1907,  f  1288x22, 
secured  right  to  enlarge  irrigation  canals,  held 
to  present  no  question  for  writ  of  error  from  the 
'  federal  Supreme  Court  to  a  state  court.— Provo 
Bench  Canal  &  Irrigation  Co.  v.  Tanner,  36  S. 
Ct.  101,  239  U.  S.  323,  60  £».  Ed.  307,  affirming 
judgment  Tanner  v.  Provo  Bench  Canal  &  Irri- 
gation Co.,  121  P.  584,  40  Utah,  105. 

^s»394  (11).  Taking  privaie  property  for  publio 

use  icithoui  )uet  oompensation. 

A  decision  by  a  state  supreme  court  that, 
under  the  laws  and  constitution  of  the  state, 
the  building  and  operation  of  an  elevated  rail- 
road along  one  side  of  a  street,  on  the  railroad 
company's  own  property,  does  not  constitute  a 
taking,  an  injury,  or  a  destruction  of  property 
on  the  other  side,  'is  not  reviewable  by  the  su- 
preme court  of  the  United  States  on  the  theory 
of  a  taking  of  property  without  compensation. — 
Marchant  v.  Pennsylvania  R.  Co.,  153  U.   S. 

380,  14  S.  Ct.  894,  38  L.  Ed.  751. 

* 

No  federal  question  which  will  confer  juris- 
diction on  the  Supreme  Court  of  the  United 
States  of  a  writ  of  error  to  a  state  court  is  in- 
volved in  a  contention  in  the  highest  state  court 
that,  by  the  judgment  of  the  trial  court,  private 
property  is  taken  for  public  use  without  just 
compensation,  in  violation  of  the  fifth  amend- 
ment to  the  federal  Constitution,  since  this 
amendment  operates  solely  as  a  restriction  up- 
on federal  powers,  and  not  upon  those  of  the 
several  states.— Winoue  Point  Shooting  Club  v. 
C^spersen,  24  S.  Ct.  431,  193  U.  S;  189,  48  L. 
Ed.  675. 

Claim  that  judgment  of  highest  state  court 
operated  to  take  property  of  plaintiff  in  error 
without  compensation  held  insufficient  to  give 
federal  Supreme  Court  jurisdiction  of  writ  of 
error  to  state  court  unless  it  is  shown  that  the 
question  is  real  and  substantial  and  not  con- 
cluded by  previous  decisions.— Consolidated 
Turnpike  Co.  v.  Norfolk  &  O.  V.  Ry.  Co.,  33 
S.  Ct.  606,  228  U.  S.  696,  57  L.  Ed.  982,  deny- 
ing rehearing  33  S.  Ct.  510,  228  U.  S.  326,  57 
L.  Bd.  857. 


«=s>394  (12).  OMnif  full  faith  and  credit  to  etat- 
uie  of  another  state. 

Where  the  highest  court  of  a  state,  in  deter- 
mining the  effect  of  a  statute  of  another  state, 
does  not  question  its  validity,  but  merely  deter- 
mines its  construction,  there  is  no  ground  for 
reviewing  the  cause  in  the  supreme  court  of  the 
United  States,  on  the  theory  that  the  court  fail- 
ed to  give  such  statute  the  full  faith  and  credit 
which  it  was  entitled  to  in  the  state  where  it 
was  enacted,  and  thus  denied  to  the  defeated 
party  a  right  claimed  under  the  constitution  or 
laws  of  the  United  States;  especially  when  the 
construction  adopted  is  not  inconsistent  with 
the  conBtruction  placed  upon  the  statute  by  the 
courts  of  the  state  in  which  it  was  enacted. — 
Glenn  v.  Garth,  147  U.  S.  360,  13  S.  Ct.  350, 
37  L.  Ed.  203. 

A  decision  by  a  court  of  another  state  that 
the  premium  notice  required  by  Laws  N.  Y. 
1892,  c.  690,  §  92,  in  order  to  justify  a  for- 
feiture for  nonpayment,  is  not  required  on  the 
maturity  of  a  note  given  for  an  installment  of 
the  premium,  when  this  decision  is  based  on 
the  authority  of  a  New  York  decision,  does  not 
deny  full  faith  and  credit  to  the  statute  so  as 
to  give  jurisdiction  to  the  supreme  court  of 
the  United  States  on  writ  of  error. — Banholser 
V.  New  York  Life  Ins.  Co.,  20  S.  Ct.  972,  178 
U.  S.  402,  44  L.  Ed.  1124,  dismissing  writ  of 
error  78  N.  W.  244,  74  Mmn.  387. 

A  decision  of  a  state  court,  which  merely 
construes  a  statute  of  another  state  as  inappli- 
cable to  the  case  before  it,  and  does  not  deny 
the  validity  of  such  statute,  is  not  reviewable 
in  the  supreme  court  of  the  United  States  as  a 
decision  denying  full  faith  and  credit  to  such 
statute.  Writ  of  error  78  N.  W.  905,  109  Iowa, 
706,  50  L.  R.  A.  99,  dismissed. — ^Johnson  v. 
New  York  Life  Ins.  Co.,  23  S.  Ct.  194.  187 
U.  S.  491,  47  L.  Ed.  273. 

Whether  or  not  a  corporate  contract  enter- 
er  into  in  contravention  of  the  statutes  regu- 
lating foreign  corporations  was,  under  the  prop- 
er construction  of  such  statutes,  ips«  facto  void, 
and  therefore  unenforceable  in  the  courts  of  an- 
other state,  does  not  present  a  question  under 
the  full  faith  and  credit  clause  of  the  federal 
Constitution  which  will  sustain  the  exercise  by 
the  federal  Supreme  Court  of  its  appellate  ju- 
risdiction over  state  courts.— Allen  v.  Alleghany 
Co.,  26  S.  Ct.  311, 196  U.  S.  458,  49L.  Ed.  551. 

A  decision  of  a  state  court  sustaining  the 
validity  of  a  statute  of  another  state,  which  is 
asserted  to  violate  the  Constitution  of  thfit  state, 
does  not  necessarily  involve  a  decision  respect- 
ing the  full  faith  and  credit  to  be  given  such 
Constitution,  so  aa  to  sustain  a  writ  of  error 
from  the  federal  Supreme  Court,  where  the 
state  court  did  not  question  the  validity  of  the 
state  Constitution,  but  held  that  the  statute  was 
not  repugnant  to  it.  Judgment  (1907)  St.  John 
V.  Andrews  Institute  for  Girls,  102  N.  Y.  S. 
808,  117  App.  Div.  698,  affirmed.— Smithsonian 
Institution  v.  St  John,  29  S.  Ct  601,  214  U.  S. 
19,  53  L.  Ed.  892. 

The  exercise  by  a  state  court  of  its  inde- 
pendent judgment  in  interpreting  the  statute  of 
another  state  upon  which  the  cause  of  action  is 
based  can  present  no  question  under  the  full 
faith  and  credit  clause  of  the  federal  Constitu- 
tion for  review  in  the  federal  Supreme  Court  by 
writ  of  error  to  a  state  court,  where  there  is  no 
local  statute  controlling  the  construction  of 
statutes  of  other  states,  and  no  settled  con- 
struction of  the  statute  by  the  courts  of  the 
state  enacting  it  is  pleaded  or  proved.— (1910) 
Louisville  &  N.  R.  Co.  v.  Melton,  30  S.  Ct 
676,  218  U.  S.  36,  54  L.  Ed.  921,  47  L.  R.  A. 
(N.  S.)  84,  affirming  judgment  (1907)  105  S.  W. 
366,  127  Ky.  276. 
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A  decision  of  a  state  court  In  an  action 
founded  on  a  statute  of  another  state  creating 
an  action  for  death,  qualified  by  a  one-years 
limitation,  that  the  failure  to  plead  the  stat- 
ute in  the  complaint  was  cured  by  its  inclusion 
in  the  answers,  filed  more  than  one  year  after 
the  death,  presents  no  question  as  to  the  full 
faith  and  credit  to  be  given  such  statute,  so  as 
to  sustain  a  writ  of  error  from  the  federal  Su- 
preme Court,  but  involves  nothing  more  than  a 
question  of  local  pleading  and  practice. — (1911) 
Texas  &  N.  O.  R.  Co.  v.  Miller,  31  S.  Ct.  534, 
221  U,  S.  408,  55  U  Ed.  789,  affirming  judg- 
ment (Tex.  Civ.  App.  1910)  128  S.  W.  1165; 
(1911)  Same  v.  Gross,  31  S.  Ct.  536,  221  U.  S. 
417,  55  L.  Ed.  796,  affirming  judgment  (Tex. 
Civ.  App.  1910)  128  S.  W.  1173. 

No  question  as  to  the  full  faith  and  cr^it 
clause  of  the  federal  Constitution  which  will 
support  a  writ  of  error  from  the  federal  Su- 
preme Court  is  involved  in  a  ruling  of  a  state 
court  that  the  validity  of  an  assignment  of  life 
insurance  policies  must  be  tested  by  the  law 
of  the  state  the  residence  of  the  insured  as  to 
the  necessity  of  an  insurable  interest,  rather 
than  by  the  law  of  the  state  of  the  assignee's 
residence,  where  both  parties  affirmed  the  il- 
legality of  the  transaction,  because  of  its  al- 
leged gambling  nature;  the  only  dispute  being 
as  to  the  resulting  consequences. — Slanhattan 
I/ife  Ins.  Co.  of  New  York  v.  Cohen,  34  S.  Ct. 
874,  234  U.  S.  123,  58  L.  Ed.  1245,  dismissing 
appeal  (Civ.  App.)  139  S.  W.  51. 

No  question  under  the  full  faith  and  credit 
clause  of  Const.  U.  S.  art.  4,  §  1.  open  to  re- 
view in  the  federal  Supreme  Court  on  writ  of 
error  to  a  state  court,  is  presented,  where  the 
controversy  turns  on  the  construction  of  a  stat- 
ute in  a  sister  state,  the  validity  of  which  is 
not  questioned. — Western  Life  Indemnity  Co.  of 
Illinois  V.  Rupp,  35  S.  Ct.  37,  235  U.  S.  261, 
59  U  Ed.  220,  affirming  judgment  144  S.  W. 
743,  147  Ky.  489. 

<&=»394(13).  Owing    fuU   faith    and   credit    to 
judgment  of  federal  court. 

The  supreme  court  of  the  District  of  Co- 
lumbia is  a  court  of  the  United  States,  and  the 
decree  of  a  state  court  enjoining  the  execution 
of  a  portion  of  a  judgment  thereof,  for  grounds 
that  would  be  insufficient  to  set  it  aside  in  the 
District  of  Columbia,  is  such  a  refusal  to  give 
effect  to  the  judj^mcnt  of  a  court  of  the  United 
States  as  authorizes  a  writ  of  error  to  the  su- 
preme court— Embry  v.  Palmer,  107  U.  S.  3, 
2  S.  Ct.  25.  27  L.  Ed.  346. 

The  question  whether  a  state  court,  in  an 
action  for  malicious  prosecution,  based  upon 
certain  litigation  in  the  federal  courts,  has  giv- 
en due  effect  to  the  judgment  of  one  of  the 
federal  courts  in  such  litigation,  is  a  federal 
question,  so  as  to  give  the  United   States  su- 

)reme  court  jurisdiction  upon  error  from  the 
,  udgment    of    the    state    court.— Crescent    City 

Jve-Stock  Landing  &  Slaughter-House  Co.  v, 
[iiitchers'  Union  Slaughter-House  &  live-Stock 
Landing  Co.,  120  U.  S.  141,  7  S.  Ct.  472,  30 
L.  Ed.  614. 

Defendant  in  a  suit  in  a  state  court  pleaded 
a  former  adjudication  by  the  United  States  su- 
preme court.  In  the  trial  of  the  matter  before 
the  state  supreme  court  this  case  was  argued 
orally,  in  connection  with  another  case  between 
the  same  plaintiff,  but  another  defendant,  and 
the  point  was  then  presented  as  shown  in  the 
pleadings  and  assignment  of  errors;  but  the 
court  refused  to  consider  it,  as  not  appearing 
in  the  printed  brief.  Held^  that  this  was  a 
decision  against  the  federal  right  claimed,  and 
jurisdiction  for  the  review  of  that  question  by 
the  United  States  supreme  court,  as  well  as  the 
others,  was  complete.— Des  Moines  Nav.  &  R. 
Co.  V.  Iowa  Homestead  Co.,  123  U.  S.  552,  8 
S.  Ct  217,  31  U  Ed.  202. 


Where  the  judgment  of  a  state  court  is 
based  on  general  rules  of  law  and  local  stat- 
utes, and  does  not  involve  a  federal  qaestion, 
the  supreme  court  of  the  United  States  has  no 

i'urisdiction  to  review  it,  though  the  state  court 
las  disregarded  a  decision  of  the  supreme  court 
on  the  same  question  in  another  suit. — Giles  v. 
Little,  134  U.  S.  645,  10  S.  Ct  623,  33  L.  Ed. 
1062. 

The  supreme  court  of  the  United  States  has 
no  jurisdiction  to  review  a  judgment  of  a  state 
court,  on  the  ground  that  it  failed  to  give  effect 
to  judgments  previously  rendered  by  the  fed- 
eral courts,  where  such  judgments  were  render- 
ed in  a  suit  by  a  third  person,  to  which  the 
plaintiff  in  error  was  not  a  party. — Id. 

In  an  action  in  a  Wisconsin  court  to  quiet 
title  to  land,  the  complaint  alleged  that  de- 
fendant claimed  under  a  deed  from  a  county, 
given  as  an  inducement  for  the  location  of  de- 
fendant's railroad.  The  state  supreme  court 
affirming  an  order  overruling  a  demurrer  to 
the  complaint  decided  that  a  donation  of  land 
by  a  county  to  a  raUroad  company  was  void, 
and  could  not  be  validated  by  the  legislature, 
and  therefore  the  deed  to  defendant  was  void. 
The  cause  beinc;  remanded,  the  trial  court  re- 
fused to  receive  in  evidence  the  record  of  a  suit 
in  the  United  States  circuit  court,  commenced 
subsequently  to  the  one  in  the  state  oourt  by 
defendant  against  plaintiff  and  others,  in  which 
the  identical  question'  was  involved,  and  in 
which  a  decree  was  rendered,  suhsequent  to  the 
decision  of  the  state  supreme  court,  holding  the 
title  of  the  railroad  company  good.  The  state 
supreme  court  held  this  proper,  on  the  ground 
that  its  decision  on  the  demurrer  as  to  the  title 
was  res  adjudicata.  HM,  that  a  writ  ^ of  error 
to  the  state  supreme  court  would  be  dismissed, 
the  judgment  resting  on  a  ground  not  involving 
a  federal  question,  and  not  denying  to  the  de- 
cree of  the  United  States  circuit  court  the  ef- 
fect which,  under  similar  circumstances,  would 
be  given  a  judgment  of  the  state  court — North- 
ern Pac.  R.  Co.  V.  Ellis,  144  U.  S.  458,  12  S. 
Ct  724,  36  L.  Ed.  504. 

In  an  action  by  a  stockholder  of  a  corpora- 
tion for  an  accounting  in  its  behalf  against  an- 
other corporation  indebted  to  it,  and  for  the 
appointment  of  a  receiver  of  the  former  corpo- 
ration, it  was  set  up  as  a  defense  that  the  latter 
corporation  had  been  summoned  as  garnishee  of 
the  former  in  an  action  against  it  in  a  federal 
court.  Heldf  that  the  state  court,  in  declining 
to  entertain  this  defense  on  the  ground  that 
the  garnishment  proceeding  was  abandoned,  did 
not  pass  upon  a  federal  question  so  as  to  fur- 
nish ground  for  review  by  the  supreme  court. 
—Missouri  Pac.  Rv.  Co.  v.  Fitzgerald,  160  U. 
S.  556,  16  S.  Ct  389.  40  L.  Ed.  536. 

A  claim,  pleaded  and  relied  on  as  a  de- 
fense to  a  suit  in  a  state  court  to  enforce  a  lien 
on  property,  that  such  lien  was  wholly  devest- 
ed and  discharged  by  foreclosure  proceedings 
against  the  property  in  a  federal  court^  through 
which  proceedings  the  defendant  claims  title, 
is  such  an  assertion  of  a  right  or  title  under  an 
authority  exercised  under  the  United  States  as 
gives  the  supreme  court  jurisdiction  to  re-ex- 
amine a  final  judgment  of  the  highest  court  of 
the  state  denying  such  right  or  title,  on  a  writ 
of  error.— Pittsburgh.  C,  C.  &  St  L.  Ry.  Co.  v. 
Ix)ng  Island  Loan  &  Trust  Co.,  19  S.  Ct  238, 
172  U.  S.  493.  43  L.  Ed.  528. 

The  mere  fact  that  the  plaintiff  in  error 
was  a  purchaser  at  a  marshal's  sale  of  property 
sold  under  execution  from  a  federal  court  does 
not  entitle  him  to  a  writ  of  error  from  the  su- 
preme court  of  the  United  States  to  a  state 
court  to  bring  up  questions  under  state  law  with 
respect  to  the  validity  and  priority  of  a  chattel 
mortgage  covering  the  same  property  or  a  part 
thereof,  where  there  is  no  question  as  to  the 
validity  of  the  judgment  or  the  regularity  of  the 
proceedings  in  the  federal  court  and  the  ques- 
tion is  as  to  the  validity  of  .a  cnattel  mortgage 
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upon  property  sold  ander  fhe  execution,  as  af- 
fected by  the  suflBcient  identification .  of  the 
property.— Avery  v.  Popper,  21  S.  Ct.  94,  179  U. 
S.  §05,  45  L.  Ed.  203,  dismissing  writ  of  error 
49  S.  W.  219.  50  S.  W.  122,  92  Tex.  337,  71 
Am.  St.  Rep.  849. 

A  federal  question  is  presented  by  a  con- 
tention that  due  effect  to  a  decree  of  a  federal 
court  was  denied  by  the  action  of  the  court  be- 
low in  sustaining  a  plea  of  res  judicata  predi- 
cated on  a  decree  of  such  federal  court,  where 
a  determination  whether  the  court  correctly  ap- 
plied the  plea  necessitates  deciding  whether  by 
sustaining  such  plea  rights  were  denied  which 
were  vested  under  another  decree  of  the  federal 
court.  Judgment  81  N.  W.  125,  105  Wis.  48, 
affirmed.— National  Foundry  &  Pipe  Works  v. 
Oconto  City  Water  Supply  Co.,  22  S.  Ct.  111. 
183  U.  S.  216,  46  U  Ed.  157. 

Allegations  in  a  complaint,  which  set  up  a 
right  to  recover  as  the  result  of  a  judicial 
sale  under  the  decrees  of  courts  of  the  United 
States  and  of  a  state,  raise  federal  questions 
which  confer  jurisdiction  on  the  Supreme  Court 
of  the  United  States  to  review  a  judgment  of 
a  state  court  denying  a  recovery.  Judgment 
60  N.  E3.  642,  167  N.  Y.  329,  affirmed.— Com- 
mercial Pub.  Co.  V.  Beckwith,  23  S.  Ct.  382, 
188  U.  S.  567,  47  L.  Ed.  59a 

A  decision  of  a  state  court  that  defendants 
in  e^'ectmcnt,  who  had  successfully  insisted  in 
a  prior  suit  in  a  federal  court  that  only  a  por- 
tion of  a  tract  of  land  was  in  issue,  cannot 
invoke  the  rule  that  a  judgment  determining 
the  ownership  of  a  portion  of  a  tract  is  con- 
clusive between  the  same  parties,  claiming  un- 
der the  same  titles,  as  to  the  ownership  of  the 
entire  tract,  is  not  reviewable  in  the  Supreme 
Court  of  the  United  States,  as  denying  any  fed- 
eral rights  asserted  under  the  federal  court*s 
judgment  Writ  of  error,  Vicksburg,  S.  &  P. 
R.  Co.  V.  Tibbs,  36  So.  223,  112  La,  51,  dis- 
missed.—Leonard  V.  Vicksburg,  S.  &  P.  R.  Co., 
25  S.  Ct  750,  198  U.  S.  416,  49  L.  Ed.  1108. 

A  decision  of  a  state  court  that  there  was 
probable  cause  for  beginning  a  trade-mark  in- 
fringement suit  in  the  federal  courts  in  which  a 
final  decree  was  entered  dismissing  the  bill  on 
the  merits  after  a  temporary  injunction  had 
been  dissolved  is  not  reviewable  in  the  Supreme 
Court  of  the  United  States,  where  the  record 
does  not  show  that  any  claim  of  right  under  the 
federal  Constitution  or  laws  was  made  in  the 
state  court,  on  the  theory  that  such  court,  by 
its  reasoning,  implies  that  it  finds  probable 
cause,  in  its  own  opinion,  that  the  decree  of 
the  federal  court  was  wrong,  whereas  not  to 
assume  it  to  be  correct  is  to  fail  to  give  it 
the  full  faith  and  credit  which  Rev.  St.  U.  S. 
I  905  [U.  S.  Comp.  St.  1901,  p.  677],  requires. 
Writ  of  error  (1905)  73  N.  E.  495,  181  N.  Y. 
1,  dismissed.- Burt  v.  Smith,  27  S.  Ct  37,  203 
U.  S.  129,  51  L.  Ed.  121. 

The  contention  that  full  faith  and  credit 
were  not  given  to  the  ^'udgment  of  a  federal 
court  dismissing  an  action  by  a  foreign  cor- 
poration because  of  its  failure  to  register  with- 
in the  state  before  entering  into  the  contract  in 
suit,  by  a  decision  of  a  state  court  holding  that 
such  judgment  was  not  a  bar  to  a  second  action 
between  the  same  parties  upon  the  same  con- 
tract, where  the  corporation  had  brought  itself 
within  the  curative  provisions  of  Act  Pa.  May 
23,  1907  (P.  L.  205),  is  not  so  far  frivolous  as 
not  to  serve  as  the  basis  of  a  writ  of  error 
from  the  federal  Supreme  Court  to  the  state 
court— (1911)  West  Side  Belt  R.  Co.  v.  Pitts- 
burgh Const.  Co.,  31  S.  Ct  196,  219  U.  S.  92, 
55  L.  Ed.  107,  affirming  judgment  Pittsburg 
Const  Co.  Y.  West  Side  Belt  R.  Co.  (1910)  75 
A.  1029,  227  Pa.  90, 

A  plea  of  res  judicata,  based  on  a  judgment 
of  a  federal  court  adjudicating  a  federal  right, 
asserts  a  right  which,  if  denied  by  state  court. 


makes  a  case  reviewable  in  the  federal  Supreme 
Court,  under  Judicial  Codf».  §  237.— Cumber- 
land Glass  Mfg.  Co.  V.  De  Witt,  35  S.  Ct  636, 
237  U.  S.  447,  59  L.  Ed.  1042,  affirming  judg- 
ment 87  A.  927,  120  Md.  381,  Ann.  Cas.  1915A, 
702. 

<8=s»394  (14).  Givinff  full  faith  and  credit  to 
records^  fudgments,  and  proceed- 
ings of  other  states  and  territories. 

Plaintiff's  testatrix  was  the  devisee  of  prop- 
erty for  life  under  a  will  executed  in  South 
Carolina,  where  the  property  was  situate,  which 
further  gave  her  a  power  of  appointment  **by 
her  last  will  and  testament  duly  executed.** 
This  power  was  exercised  in  favor  of  plaintiff 
by  a  will  executed  according  to  the  laws  of 
North  Carolina,  of  which  state  testatrix  was  a 
resident  The  will  was  admitted  to  i)robate  by 
the  proper  court,  and  an  exemplification  of  the 

Sroceedings  admitted  to  probate  in  South  Caro- 
na.  The  supreme  court  of  the  latter  state  held 
that  the  power  of  appointment  could  only  be 
exercised  by  a  will  executed  according  to  the 
laws  of  South  Carolina.  Held,  that  the  federal 
question  of  the  faith  and  credit  to  be  given  to 
the  judgment  of  the  probate  court  of  North 
Carolina  did  not  arise.— Blount  v.  Walker,  134 
U.  S.  607.  10  S.  Ct  606,  33  L.  Ed.  1036. 

Plaintiff  recovered  a  Judgment  in  a  court  of 
New  York  against  defendant  upon  his  personal 
liability  as  a  director  and  stockholder,  in  a 
New  York  corporation,  under  the  New  York 
statute  (Laws  1875,  c  611,  §§  21.  37);  the 
grounds  of  liability  being  that  deiendant,  as 
a  director,  made  and  filed  a  false  certificate  that 
the  stock  was  fully  paid  in  (in  which  case  the 
statute  makes  him  personally  liable  for  all  the 
debts  contracted  by  the  corporation  while  he 
was  an  officer  thereof),  and  that  the  debt  was 
incurred  before  the  stock  was  fully  paid  (in 
which  case  defendant,  as  a  stockholder,  was  lia- 
ble to  the  amount  of  his  stock).  Plaintiff  there- 
after brought  a  bill  in  a  state  court  of  Maryland 
to  set  aside  an  alleged  fraudulent  transfer  of 
property  by  defendant,  and  to  charge  the  same 
with  the  payment  of  the  New  York  judgment 
This  case  was  taken  to  the  court  of  appeals  of 
Maryland,  which  decided  against  the  plaintiff*s 
claim  upon  the  ground  that  the  New  York  judg- 
ment was  for  a  penalty  under  the  New  York 
statute,  and  therefore  could  not  be  enforced  in 
Maryland.  Two  of  the  judges  dissented  upon 
the  ground  that  this  decision  failed  to  give  the 
New  York  judgment  full  faith  and  credit,  as 
required  by  the  constitution  of  the  United  States 
(art  4,  §  1)  and  Rev.  St.  §  906.  Held,  that  this 
aecision  Involved  the  determination  of  a  federal 
question,  and  was  reviewable  by  the  supreme 
court  of  the  United  States.— Huntington  v.  At- 
trill,  146  U.  S.  657.  13  S.  Ct  224,  36  L.  Ed. 
1123. 

Where,  in  an  action  in  a  state  court,  the 
parties  plead  and  claim  rights  under  statutes 
of  a  foreign  state,  but  the  defeated  party  does 
not  plead  the  construction  given  such  statutes 
by  the  courts  of  such  foreign  state,  or  put  in 
e\ndence  the  laws  or  the  printed  books  of  the 
adjudged  cases  of  such  state,  or  prove  the  com- 
mon law  of  such  state  by  the  parol  evidence  of 
persons  learned  in  that  law,  as  required  by  the 
law  of  the  state  where  the  action  is  tried,  such 
party  cannot  appeal  from  the  highest  court  of 
the  latter  state  to  thd  supreme  court  of  the 
United  States  on  the  ground  that  such  court 
did  not  give  the  full  faith  and  credit  to  the 
public  acts,  records,  and  judicial  proceedings  of 
such  foreign  state  which  the  constitution  and 
law  of  the  United  States  require,  and  that, 
therefore,  a  federal  question  is  presented.— Lloyd 
V.  Matthews,  155  U.  S.  222,  15  S.  Ct  70,  39 
L.  Ed.  128. 

In  an  action  brought  in  a  state  court  to 
recover  an  assessment  on  the  unpaid  stock  of  a 
corporation,   made  by  a  decree  of  a  court  of 
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another  state,  a  decision  OTermling  a  conten- 
tion that  the  decree  was  entitled  to  full  faith 
and  credit  as  a  judgment  against  the  defend- 
ant, and  permittinj;  defendant  to  rely  on  the 
state  statute  of  limitations,  is  reviewable  in  the 
supreme  court  of  the  United  States.— Great 
Western  Tel.  Co.  v.  Purdy.  162  U.  S.  329,  16 
S.  €t  810,  40  L.  Ed.  986.  affirming  judgment 
50  N.  W.  46.  83  Iowa,  430. 

A  contention  that  a  state  court  denies  to 
a  judgment  of  another  state  the  effect  to  which 
it  is  entitled  by  Rev.  St.  U.  S.  f  905,  involves 
a  federal  question  for  the  purpose  of  a  writ 
of  error  from  the  supreme  court  of  the  United 
States.  Judgment  40  A;  341,  20  R.  I.  466,  re- 
versed.—Hancock  Nat.  Bank  v.  Farnum,  20  S. 
Ct.  506,  176  U.  S.  640,  44  li.  Ed.  619. 

A  decision  of  a  state  court  in  favor  of  the 
full  faith  and  credit  claimed  for  a  decree  by 
a  court  of  another  state  cannot  be  reviewed 
on  writ  of  error  by  the  supreme  court  of  the 
United  States.  Judgment  56  N.  E.  979,  162 
N.  Y.  405,  48  L.  R.  A.  679,  76  Am.  St.  Rep. 
332,  affirmed.— r^mde  v.  Lynde,  21  S.  Ct.  555, 
181  U.  S.  183,  45  L.  Ed.  810. 

Provisions  for  bond,  sequestration,  receiver, 
and  injunction  made  in  a  decree  for  alimony, 
being  m  the  nature  of  execution  and  not  oi 
judgment,  can  have  no  extraterritorial  opera- 
tion, but  the  action  of  the  courts  of  another 
state  in  these  respects  depends  on  the  local  stat- 
utes and  practice  of  that  state,  and  involves  no 
federal  question.— Id. 

^  A  federal  question  which  will  sustain  a 
writ  of  error  to  a  state  court  from  the  supreme 
court  of  the  United  States  is  presented  by  as- 
signments of  error  to  refusals  of  the  courts  be- 
low to  give  full  faith  and  credit  to  the  judicial 
records  and  proceedings  of  a  court  of  another 
state.  Judgment  56  N.  E.  154,  183  111.  533. 
affirmed.— Jacobs  v.  Marks,  21  S.  Ct  865,  182 
U.  S.  583,  45  L.  Ed.  1241. 

A  decision  of  a  state  court  cannot  be  re- 
viewed in  the  Supreme  Court  of  the  United 
States,  on  the  ground  that  by  it  full  faith  and 
credit  were  denied  to  a  Hawaiian  judgment,  in 
violation  of  Const.  U.  S.  art.  4,  §  1,  as  carried 
out  by  Rev.  St  U.  S.  §  905  [U.  S.  Comp.  St 
1901,  p.  677],  where  the  judgment  of  the  trial 
court  was  rendered  prior  to  Act  April  30,  1900 
(31  Stat  142,  c.  339),  providing  a  government 
for  Hawaii,  and  such  contention  was  oot 
brought  to  the  attention  of  the  highest  state 
court  in  any  form.  Writ  of  error,  McGrew  v. 
Mutual  Life  Ins.  Co.,  64  P.  103,  132  Cal.  85, 
84  Am.  St.  Rep.  20,  dismissed. — Mutual  Life 
Ins.  Co.  V.  McGrew,  23  S.  Ct  375,  188  U.  S. 
291,  47  L.  Ed.  480,  63  L.  R.  A.  33. 

A  decision  of  the  Kentucky  Court  of  Ap- 
peals denying  any  force  or  effect  to  an  Indiana 
judgment  which  is  based  on  a  denial  of  the 
jurisdiction  of  the  Indiana  court  because  of  the 
place  of  service,  presents  a  federal  question  for 
review  in  the  Supreme  Court  of  the  United 
States,  where  such  denial  can  be  justified  only 
on  the  ground '  that  the  Virginia  Compact  of 
1789,  and  Act  Cong.  Feb.  4,  1791,  c.  4  (1  Stat 
189),  admitting  Kentucky  to  the  Union,  did  not 
confer  the  right  of  jurisdiction  which  the  In- 
diana court  attempted  to  exercise,  and  which 
the  state  of  Indiana  claims.  Judgment  Meyler 
V.  Wedding.  53  S.  W.  809,  107  Ky.  310,  21  Ky. 
Law  Rep.  1006,  92  Am.  St  Rep.  347,  reversed. 
—Wedding  v.  Mevler,  24  S.  Ct  322,  192  U.  S. 
573,  48  L.  Ed.  570,  66  L.  R.  A.  833. 

The  federal  Supreme  Court  has  jurisdic- 
tion of  a  writ  of  error  sued  out  to  review  the 
decision  of  a  state  court  adverse  to  the  conten- 
tion that  no  recoverv  against  the  plaintiff  in 
error  can  be  had  if  the  judgment  of  a  court  of 
a  sister  state  be  given  the  full  faith  and  cred- 
it to  which  it  is  entitled '  under  the  Constitu- 
tion and  laws  of  the  United  States.— American 
Express  Co.  v.  Mullins,  29  S.  Ct.  tiSl,  212 
U.  S.  3U,  53  U  Ed.  525,  15  Ann.  Cas.  536. 


No  refusal  by  the  courts  of  one  state  to 
give  full  faith  and  credit  to  the  judgment  of 
that  of  another  is  shown,  so  as  to  give  the 
Supreme  Court  of  the  United  States  jurisdic- 
tion to  review  their  final  judgment  dismissing, 
because  such  judgment  determined  the  question 
of  the  legality  of  her  marriage  against  her.  a 
proceeding  by  a  wife  to  set  aside  a  judgment 
annulling  her  marriage,  where  it  appears  that 
such  other  court  being  a  court  of  competent  « 
jurisdiction,  and  having  jurisdiction  of  the  par- 
ties and  the  subject-matter,  dismissed  a  suit  by 
her  for  separate  maintenance  while  she  was 
living  apart  from  her  husband  for  alleged  jus- 
tifiable cause,  in  which  the  defense  was  that  she 
never  became  the  wife  of  defendant,  because,  at 
the  time  of  her  alleged  marriage  to  him,  she 
had  a  husband  living,  which  allegation  was 
supported  by  evidence  at*the  hearing,  although 
the  dismissal  might  have  been  merely  upon  the 
ground  that  she  was  not  justified  in  living  apart 
from  him,  if  she  made  no  attempt  to  prove  that 
it  was  in  fact  upon  such  ground. — Everett  v. 
Everett,  30  S.  Ct  70,  215  U.  S.  203.  54  L.  Ed. 
158. 

The  contention  that  proper  faith  and  cred- 
it were  not  given  to  a  judgment  of  the  Cana- 
dian court  by  a  decision  of  a  state  court  does 
not  involve  a  federal  question. — ^^tna  Life  Ins. 
Co.  V.  Tremblay.  32  S.  Ct  309.  223  U.  S.  185, 
56  L.  Ed.  398. 

^^394(15).  Dccitions  affecting  oammero0  and 
navigable    icaterg. 

Defendant  a  liquor  dealer  of  Whitehall,  in 
the  state  of  New  Tork,  received  from  persons  in 
Rutland,  in  the  state  of  Vermont,  by  telegraph, 
mail,  and  express,  various  orders  for  liquor, 
which  he  filled  by  selecting  the  liquor  and  de- 
livering it  to  an  express  company  at  Whitehall 
for  delivery  to  the  consignees  in  Rutland  on 
payment  of  the  bill  attached  for  the  price  and 
charges  for  the  transportation  of  the  goods  and 
for  the  return  of  the  money  paid.  He  was  tried 
and  convicted  in  Vermont  on  such  facts  for  sell- 
ing intoxicating  liquor  without  authority.  The 
only  points  raised  at  the  trial  were  that  the 
facts  did  not  constitute  an  offense  against  the 
Vermont  statute  under  the  complaint,  and  that 
he  ought  not  to  be  found  guilty  under  such 
facts.  Heldf  that  such  points  were  too  general 
to  call  the  attention  of  the  state  court  to  the 
clause  of  the  federal  constitution  in  regard  to 
the  regulation  of  commerce,  or  to  any  right 
claimed  under  it  and,  the  only  question  con- 
sidered by  the  supreme  court  of  the  state  on 
appeal  being  whether  the  liquor  was  sold  at 
Rutland  or  Whitehall  so  as  to  fall  within  or 
without  the  statute  of  Vermont,  the  conclusion 
being  that  the  completed  sale  was  in  Vermont 
no  federal  question  was  raised  which  would  give 
the  right  to  a  review  by  the  supreme  court  of 
the  United  States.— O'Neil  v.  Vermont,  144  U. 
S.  323,  12  S.  Ct.  693,  36  L.  Ed.  450. 

The  establishment  of  harbor  lines  by  a 
state  commission,  even  if  made  in  violation  of 
section  7,  Act  September  19,  1890  (26  Stat 
426,  454),  would  not  be  a  violation  of  any  right 
of  a  riparian  owner  arising  under  this  statute, 
so  that  the  refusal  by  a  state  court  to  prohibit 
the  establishment  of  such  harbor  lines,  at  suit 
of  the  riparian  owner,  could  be  reviewed  in  the 
supreme  court  of  the  United  States.— Tesler  ▼• 
Board  of  Harbor  Line  Com'rs,  146  U.  S.  646, 
13  S.  Ct  190,  36  L.  Ed.  1119. 

A  decision  by  a  state  court  in  an  action  at 
law  for  a  collision  on  a  navigable  river,  denying 
a  right  claimed  to  navigate  such  river  in  ac- 
cordance with  the  statutory  rules  of  navigation, 
may  be  reviewed  by  the  supreme  court. — ^Belden 
v.  Chase,  150  U.  S.  674.  14  S.  Ct  264,  37  L. 
Ed.  1218,  reversing  judgment  Chase  ▼•  Beld«a. 
117  N,  Y.  637,  22  N.  B.  963. 
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The  contention  that  the  congressional  con-  i       The  decision  of  a  state  court  sustaining 


sent,  in  Act  June  28,  1884,  c.  126,  4  Stat.  708, 
to  the  agreement  or  compact  between  the  states 
of  New  Jersey  and  New  York  respecting  their 
territorial  limits  and  jurisdiction,  vested  exclu- 
sive jurisdiction  in  the  federal  government  over 
the  sea  adjoining  the  two  states,  does  not  raise 


its  Jurisdiction  of  a  suit  against  a  foreign  rail- 
way corporation,  commenced  by  attaching  a  box 
car  belonging  to  that  company,  does  not  involve 
a  ruling  upon  the  company^s  contention  that 
the  levy  upon  such  car  was  invalid,  as  burden- 
ing interstate  commerce,  where  the  court  did 


a  federal  question  which  will  sustain  a  writ  of  not  pass  upon  the  question  whether  the  levy  of 
error  from  the  federal  Supreme  Court  to  a  state  \  the  attachment  was  regular,  or  whether  the 
court,  where  there  is  nothing  in  the  agreement  property  seized  was  subject  to  levy,  but  held, 
and  confirmatory  state  statutes  abdicating  rights  construing  the  state  statutes  relating  to  attach- 
in  favor  of  the  United  States,  and  the  transac-  ments  and  the  decisions  of  the  highest  court  of 
tion  simply  amounted  to  fixing  the  boundaries  .  that  state,  that  it  was  unnecessary  to  decide 


between  the  two  states. — Hamburg  American  S. 
S.  Co.  V.  Grube,  25  S.  Ct.  352,  196  U.  S.  407, 
49  L.  Ed.  529. 

A  contention,  on  a  motion  for  ft  directed 
verdict,  that  the  cession  to  the  United  States, 
in  Act  N.  J.  March  12,  1846,  of  jurisdiction 
over  a  certain  strip  of  land  at  Sandy  Hook, 
vested  in  the  United  States  exclusive  legislative 
jurisdiction  over  the  littoral  waters  extending 
three  miles  to  the  eastward  of  the  coast  line, 
presents  a  question  respecting  the  exclusive  leg- 
islative power  of  Congress  under  Const.  U.  S. 
art.  1,  §  8,  cl.  17,  which  will  sustain  a  writ  of 
error  from  the  federal  Supreme  Court  to  a 
state  court.— Id. 

The  question  whether  a  state  court,  con* 
sistently  with  the  act  to  regulate  commerce,  can 
grant  relief  to  a  shipper  because  of  the  exaction 
by  a  common  carrier  of  an  alleged  unreasonable 
freight  rate  for  an  interstate  shipment,  when 
such  rate  has  been  filed  with  the  interstate  com- 
merce commission  and  promulgated  as  provided 
by  the  act  to  regulate  commerce,  and  has  not 
been  found  to  be  unreasonable  by  the  commis- 
sion, will  sustain  a  writ  of  error  from  the  fed- 
eral Supreme  Court  to  a  state  court,  where  such 
question  was  presented  by  the  pleadings,  was 
passed  upon  by  the  trial  court,  was  expressly 


those  questions,  because  they  had  been  waived 
by  the  conduct  of  the  railway  company  in  giv- 
ing a  replevy  bond  and  answering  without  pro- 
testation.—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Slade,  80  S.  Ct.  230,  216  U.  S.  78,  64  L.  Ed. 
390. 

The  contention  that  a  marine  railway 
which  projected  beyond  the  harbor  line  estab- 
lished by  the  Secretary  of  War  conformably  to 
Act  March  8,  1899,  c.  425,  I  10,  30  Stat.  1151 
(U.  S.  Comp.  St.  1901,  p.  3541),  is  illegal  and 
a  public  nuisance,  which  the  owner  of  a  ves- 
sel might  wantonly  injure  or  destroy,  although 
such  railway  was  constructed  and  had  been  in 
operation  many  years  before  the  establishment 
of  such  harbor  line,  is  so  clearly  unfounded  as 
not  to  serve  as  the  basis  of  a  writ  of  error 
from  the  Federal  Supreme  Court  to  review  the 
judgment  of  a  state  court  adverse  to  such  con- 
tention.—Oring^  v.  Ives,  82  S.  Ct  167,  222  U. 
S.  365,  66  L.  Ed.  235. 

A  judgment  of  a  state  court  that  a  steam- 
boat company  must  answer  for  damage  to  bor- 
ing plants  in  the  Hudson  river  from  collisions 
with  its  boats,  because  of  federal  authority  for 
the  maintenance  of  such  plants,  and  because 
the  collisions  were  from  the  negligence  of  the 
steamboat  company,  is  not  excluded  from  appel- 


and   necessarily   decided   by   the  highest   state    ^«t«  jurisdiction  of  the  federal  Supreme  Court 


on  theory  that  such  judgment  rests  on  a  non- 
federal ground  adequate  to  sustain  it,  because 
the  issue  of  negligence  involved  -question  of  in- 
terference with  right  of  interstate  commerce  by 
the  obstruction  in  the  river  from  the  buildings 
of  the  boring  plant.— Cornell  Steamboat  Co. 
.    ,     ,     .  ,     ^       ,,,  ,        ,  V.  Phnenix  Const.  Co.,  34  S.  Ct  701,  233  U.  S. 

A  earner's  denial  that  "it  was  bound  by  i  593,  58  L,  Ed.  1107,  affirming  judgment  Phe- 


court,  and  is  essentially  involved  in  the  case. 
Judgment,  Abilene  Cotton  Oil  Co.  v.  Texas  & 
P.  Ry.  Co.  (Tex.  Civ.  App.  1905)  85  S.  W. 
1052,  reversed.— Texas  &  P.  Ry.  Co.  v.  Abi^ 
lenc  Cotton  Oil  Co.,  27  S.  Ct.  350,  204  U.  S. 
426,  51  L.  Ed.  553,  9  Ann.  Cas.  1075. 


law,*'  as  alleged  by  complainant,  to  receive,  as 
a  connecting  and  ultimate  carrier,  a  certain  in- 
terstate shipment,  and  forward  and  deliver  it 
to  its  ultimate  destination,  does  not  amount  to 
the  assertion  of  a  right  under  the  act  to  regu- 
late conmierce,  so  as  to  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States 
to  review  a  judgement  of  a  state  court  adverse 
to  such  contention. — ^Louisville  Sc  N.  R.  Co.  v. 
Smith,  Huggins  &  Co.,  27  S.  Ct  401,  204  U. 
S.  551,  51  L.  Bd.  612. 

A  decision  of  a  state  court  dismissing,  on 
the  ground  that  the  suit  was  one  against  the 
state,  and  therefore  not  within  its  jurisdiction, 
a  bill  which  seeks  to  enjoin  a  state  oil  inspec- 
tor from  enforcing  a  state  Inspection  law,  on 
the  theory  that  such  law,  if  applied  to  the  oils, 
in  controversy,  violates  the  commerce  clause  of 
the  federal  Constitution,  gives  effect  to  such 
law,  and  is  reviewable  by  the  Supreme  Court  of 
the  United  States.  Judgment  Q906)  95  S.  W. 
824,  117  Tenn.  82,  affirmed.--jGeneral  Oil  Co. 
V.  Crain,  28  S.  Ct  475,  209  U.  S.  211,  52  L, 
Ed.  754. 

Whether  construction  of  a  boom  in  a  navi- 
gable stream  lying  entirely  within  the  state  is 
authorized  by  state  statutes  is  not  a  federal 
question  which  will  sustain  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to  a 
state  court.— North  Shore  Boom  ft  Driving  Co. 
V.  Nicomen  Boom  Co.,  29  S.  0.  855,  212  U.  S. 
406,  53  L.  Bd.  574. 


nix  Const.  Co.  v.  Cornell  Steamboat  Co.,  103 
N.  E.  801,  210  N.  Y.  113. 

A  judgment  of  the  Illinois  Supreme  Court 
affirming  dismissal  of  the  state's  suit  to  re- 
strain a  corporation  from  constructing  a  dam 
across  a  river  is  not  reviewable  in  the  federal 
Supreme  Court  as  involving  a  federal  question 
presented  by  assertion  by  the  state  of  a  public 
right  from  the  navigability  alleged  to  have  been 
created  by  concurrent  state  and  federal  action, 
where  the  state  court  merely  held  that  there 
had  been  no  concurrence  by  the  state  in  the 
project  to  make  the  river  navigable,  that  it  was 
not  navigable  in  fact  and  did  not  become  so  by 
addition  of  water  of  the  Chicago  Sanitary  Dis- 
trict, and  that  the  state  could  not  make  it  nav- 
igable and  destroy  vested  rights  of  riparian 
owners. — People  of  State  of  Illinois  ex  rel. 
Dunne  v.  Economy  Light  &  Power  Co.,  34  S. 
Ct  973,  234  U.  S.  497,  58  L.  Ed.  1429,  dis- 
missing writ  of  error  89  N.  B.  760,  241  ID. 
290. 

Congress  has  not  so  taken  jurisdiction  of  the 
Des  Plaines  river  by  making  appropriations  for 
survey  and  estimates  as  to  its  improvement  that 
the  state  of  Illinois  may  assert  a  right  there- 
under to  restrain  a  dam  across  the  river,  which, 
if  denied,  will  support  the  appellate  juris^ction 
of  the  federal  Supreme  Court  over  a  state  court 
—Id. 

Whether  the  liability  of  an  interstate  car- 
rier under  Act  Feb.  4,  1887,  as  amended  by  Act 
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June  29,  1906,  was  changed  to  that  of  a  ware- 
houseman under  a  local  law,  casting  the  burden 
of  proof  upon  a  warehouseman  in  case  of  loss 
by  fire,  held  a  federal  question  supporting  the 
appellate  jurisdiction  ot  the  federal  Supreme 
Court  over  a  state  court. — Southern  Ry.  Co.  v. 
Prescott,  36  S.  Ct.  469,  240  U.  S.  632,  60  L. 
Ed.  836,  reversing  judgment  Prescott  v.  South- 
em  Ry.  Co.,  83  S.  E.  781,  99  S.  C.  422. 

Construction  of  bill  of  lading  for  an  inter- 
state shipment  under  Carmack  Amendment 
June  29,  1906,  f  7,  to  Act  Feb.  4,  1887,  §  20,  is 
a  federal  question. — Georgia,  F.  &  A,  Ry.  Co. 
V.  Blish  Milling  Co.,  36  S.  Ct.  541,  241  U.  S. 
190,  60  L.  Ed.  948,  affirming  judgment  82  S.  E. 
784,  15  Ga.  App.  142. 

A  holding,  that  facts  controlling  in  a  suit 
for  delay  in  delivery  of  interstate  shipment  in 
which  carrier  relied  on  interstate  bill  of  lading 
as  a  defense  must  not  be  considered  because  bill 
of  lading  gives  innocent  purchaser  greater  rights 
than  those  enjoyed  by  the  shipper,  is  a  decision 
of  a  federal  question. — Atchison,  T.  &  S.  F.  Ry. 
Co.  v.  Harold.  36  S.  Ct.  665,  241  U.  S.  371,  60 
L.  Ed.  1050,  reversing  judgment  IlaroM  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  144  P.  823,  93 
Kan.  456. 

^=^394(16).  Decisions  affecting  public  lands, 
entries  thereon,  and  titles  derived 
from  a  state  or  United  States. 

In  a  contract  between  a  county  claiming 
land  as  included  in  the  grant  of  swamp  land  to 
the  state  by  Act  Cong.  Sept.  28,  1850,  and  sub- 
sequently granted  to  it  by  Acts  Iowa  Jan.  13, 
1853,  and  March  2,  1858,  for  the  purpose  of 
reclamation,  and  for  the  building  of  roads  and 
bridges  and  buildings  for  purposes  of  education, 
and  a  railroad  company  claiming  the  same  land 
as  part  of  a  railroad  grant,  in  aid  of  its  con- 
struction, under  Act  Cong.  May  15,  1856,  c.  28, 
a  compromise  was  entered  into  by  which  the 
county  conceded  the  railroad  company's  supe- 
rior title,  and  several  conveyances  were  made  in 
pursuance  thei^of.  Subsequently  a  bill  was 
brought  by  the  county  to  have  the  compromise 
agreement  and  the  conveyances  thereunder  de- 
creed to  be  void  as  unauthorized  and  obtained 
by  fraud  and  involving  the  diversion  of  a  trust 
fund.  The  state  courts  decided  against  the 
county,  sustaining  the  compromise.  Held,  on 
writ  of  error  to  the  supreme  court,  that  the 
only  federal  question  involved  was  whether  the 
compromise  and  the  state  grants  to  the  county 
are  repugnant  to  the  trust  created  by  the  act  of 
congress  granting  the  swamp  lands  to  the  state. 
—Mills  County  v.  Burlington  &  M.  R.  R.  Co., 
107  U.  S.  557,  2  S.  Ct.  654,  27  L.  Ed.  578. 


The  question 
county  which  has 
of  ownership  of 
original  title  to 
county    through 
federal  question.- 
&  M.  R.  R.  Co., 
L.  Ed.  678. 


of  estoppel,  as  urged  against  a 
failed  since  1861  to  show  acts 
land  in  dispute,  although  the 
the  land  was  derived  by  the 
grant  by  congress,  is  not  a 
-Adams  County  v.  Burlington 
112  U.  S.  123,  5  S.  Ct.  77,  28 


In'  a  suit  for  the  recovery  of  lands,  where 
both  parties  claim  under  a  common  grantor, 
whose  title  from  the  United  States  is  admitted, 
the  supreme  court  has  no  jurisdiction  for  the 
review  of  the  decisions  of  a  state  court  upon 
questions  relating  only  to  the  title  acquired  by 
the  several  parties  under  their  respective  grants 
from  the  common  grantor,  and  which  are  not  in 
themselves  of  a  federal  character. — People  of 
the  State  of  California  v.  Jackson,  112  U.  S. 
233,  5  S.  Ct  113.  28  L.  Ed.  712. 

Under  his  application,  in  1874,  to  the  state 
surveyor  general  of  Califoritia,  plaintiff  claimed 
real  estate  listed  March  21,  1876,  by  the  sec- 
retary of  the  interior  to  the  state  of  California, 
as  part  of  its  selection  under  Act  Cong.  Sept 
24,  1841,  8  8  (chapter  16),  for  the  purpose  of 


internal  improyements.  Defendant  claimed  the 
property  under  a  location  under  state  law,  and 
purchase  with  school  warrants  in  1857.  Plain- 
tiff sued  out  a  writ  of  error  in  the  United 
States  supreme  court  to  the  supreme  court  of 
California.  Held,  that  as  the  right  of  the  state, 
under  Act  1841,  was  admitted,  and  as,  under 
that  act,  the  title  of  the  state  inures  to  the  pur- 
chaser, and  both  parties  claim  under  the  state, 
the  determination  of  the  question  involved  no 
federal  right  in  the  parties  denied  by  the  state 
court— Mace  v.  Merrill.  119  U.  S.  581,  7  S. 
Ct  330,  30  L.  Ed.  503. 

Act  Cong.  March  3,  1845,  provided  for  ad- 
mitting Iowa  into  the  Union.  Section  7  provid- 
ed that  government  lands  shall  not  be  taxed  by 
that  state  while  the  property  of  the  United 
States.  Laws  Iowa  1861  provided  that  govern- 
ment lands  "entered  or  located"  should  not  be 
taxed  for  the  year  in  which  the  entry  or  loca- 
tion was  made.  Act  Cong.  March  2,  1861,  re- 
linquished the  interest  of  the  United  States  in 
certain  lands  to  the  state  of  Iowa,  for  the  bene- 
fit of  certain  bona  fide  purchasers.  Held,  that 
the  question  as  to  whether  the  lands  so  relin- 
quished could  be  taxed  after  relinquishment  for 
the  year  1861  was  one  on  which  the  judgment 
of  the  state  court  was  final,  and  not  reviewable. 
— Stryker  v.  Crane,  123  U.  S.  527,  8  S.  Ct  203, 
31  L.  Ed.  194. 

The  decision  of  a  state  court  in  an  action 
for  partition,  on  the  question  whether  a  valid 
partition  of  real  estate  had  been  made  by  the 
Mexican  government  prior  to  the  treaty  of  July 
4,  1848,  being  opposed  neither  to  the  laws,  nor 
any  authority  exercised  under  the  laws,  of  the 
Ignited  States,  does  not  involve  a  federal  ques- 
tion.— Phillips  V.  Mound  City  Land  &  Water 
Ass'n,  124  U.  S.  605,  8  S.  Ct  657,  31  L.  Ed. 
588. 

In  a  suit  in  a  state  court  for  specific  per- 
formance of  a  contract  to  convey  land,  the  de- 
fense that  the  contract  was  against  public  pol- 
icy, and  void  under  the  homestead  laws  of  the 
United  States,  because  it  was  to  convey  land 
which  at  the  time  belonged  to  the  general  gov- 
ernment, and  which  defendant  contemplated 
and  did  afterwards  take  as  a  homestead,  sets  up 
and  claims  a  right  under  the  laws  of  the  United 
States,  and  an  appeal  lies  to  the  supreme  court 
of  the  United  States  from  a  decision  of  the 
state  court  declaring  such  defense  insufficient — 
Anderson  v.  Carkins,  135  U.  S.  483,  10  S.  Ct 
905,  34  1a  Ed.  272.  reversing  Carkins  v,  Ander- 
son, 21  Neb.  364,  32  N.  W.  155. 

The  admission  in  evidence  in  ejectment  of  a 
certificate  of  the  register  and  receiver  of  the 
United  States  land  office  does  not  raise  a  fed- 
eral question,  where  the  entry  thereunder  is 
not  claimed  to  be  void,  but  the  certificate  is  ob- 
jected to  merely  because  marked,  "Canceled." — 
Cook  County  v.  Calumet  &  C.  Canal  &  Dock 
Co.,  138  U.  S.  635,  11  S.  Ct.  435.  34  L.  Ed. 
1110,  affirming  judgment  131  lU.  605,  23  N.  E. 
629. 

By  Act  Cong.  Sept.  28.  1850.  the  United 
States  granted  to  the  state  of  Illinois  all  the 
swamp  and  overflowed  lands  within  its  borders 
which  then  remained  unsold.  Act  111.  June  22, 
1852  (Sess.  Laws  111.  1852,  p.  178),  granted  aU 
such  land  to  the  counties  in  which  the  same 
might  be  situated,  but  provided  that,  if  any 
of  the  lands  had  been  sold  by  the  United  States 
since  the  act  of  1850,  the  counties  should  con- 
vey such  lands  to  the  purchaaera.  In  ejectment 
by  a  county  to  recover  such  land,  the  state 
court  held  that  as  the  land  in  question  had  been 
sold  by  the  United  States  before  Act  lU.  Jane 
22,  1852,  the  county  acquired  no  beneficial  in- 
terest therein.  Held,  that  there  was  no  federal 
question  on  which  the  decision  of  the  state  court 
can  be  reviewed.— Id. 
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In  ejectment  for  a  lot  of  land  In  the  city 
of  Denver.  Colo.,  brought  in  the  state  court, 
both  parties  claimed  under  the ,  acts  of  con- 
gress of  May  23,  1844,  and  May  28,  1864,  au- 
thorizing the  entry  of  the  town  site  of  Denver 
by  the  probate  judge  of  the  county  in  trust  for 
the  occupants  of  the  lands,  and  the  only  ques- 
tion arose  upon  the  construction  of  the  act  of 
Colorado  territory  of  March  II,  1864,  prescrib- 
ing rules  and  regulations  for  the  execution  of 
such  trust,  under  which  act  deeds  for  the  land 
had  been  issued  by  different  probate  judges  to 
each  of  the  parties.  Held,  that  a  judgment  for 
defendant  did  not  involve  a  denial  of  any  title, 
right,  or  privilege  specially  set  up  and  claimed 
by  plaintiff  under  the  acts  of  congress,  and  that 
a  writ  of  error  from  the  supreme  court  of  the 
United  States  to  review  such  judgment  could 
not  be  sustained. — Chever  v.  Horner,  142  U.  S. 
122,  12  S.  Ct.  184,  35  L.  Ed.  959,  affirming 
judgment,  11  Colo.  68,  17  P.  495. 

Certain  lands  originally  granted  to  the 
Northern  Pacific  Railroad,  having  passed  into 
the  hands  of  private  persons,  were  sold  for  tax- 
es, although  the  company  had  never  paid  the 
expenses  of  the  government  survey,  as  required 
by  Act  Cong.  1870.  The  purchaser  at  the  tax 
sale  sued  to  recover  the  purchase  money  on  the 
ground  that  the  lands  were  not  subject  to  tax- 
ation, because  the  fee  was  still  in  the  United 
States.  The  state  supreme  court  sustained  this 
view,  but  held  that  the  rule  of  caveat  emptor 
applied,  and  that  the  money  was  therefore  not 
recoverable.  Held,  that  the  cause  was  not  re- 
viewable in  the  United  States  supreme  court, 
since  the  ruling  that  the  lands  were  not  taxable 
was  in  favor  of  the  federal  statute,  and  the  ques- 
tion as  to  the  tight  to  recover  money  paid  at  a 
void  tax  sale  was  purely  one  of  local  law. — 
Tyler  v.  Cass  County,  142  U.  S.  288,  12  S.  Ct. 
225,  35  I^  Ed.  1016. 

By  the  treaty  of  Prairie  du  Chi  en,  July  29, 
1829,  land  was  granted  to  certain  Indians,  with 
the  proviso  that  it  should  never  be  conveyed  or 
leased  without  the  consent  of  the  president  of 
the  United  States.  Held,  that  a  decision  by  a 
state  supreme  court  that  an  indorsement  of  the 
president's  consent  upon  a  deed  several  years 
after  its  execution  was  ineffectual  was  a  de- 
nial of  an  •'authority  exercised  under  the  Unit- 
ed States"  (Rev.  St.  §  709),  and,  as  such,  is  re- 
viewable by  the  federal  supreme  court.— Picker- 
ing V.  Lomax,  145  U.  S.  310,  12  S.  Ct.  860, 
36  L.  Ed,  716,  reversing  judgment  120  111.  289, 
11  N.  E.  175. 

In  a  proceeding  to  restrain  the  establish- 
ment of  harbor  lines  on  the  shores  of  Elliott 
bay,  at  the  city  of  Seattle,  Wash.,  the  petition- 
er averred  that  he  was,  and  had  been  for  30 
years  last  past,  the  owner  of  the  property  com- 
monly known  as  "Yesler's  Wharf  and  Dock," 
and  the  upland  abutting  on  the  shore  of  Elliott 
bay  upon  which  said  wharf  and  dock  were  con- 
structed. At  the  hearing,  it  was  stated  that  pe- 
titioner was  the  original  patentee  of  the  United 
States  under  the  donation  act  of  September  27, 
1850  (9  Stat.  496),  but  this  fact  was  not  averred 
in  the  petition.  Held  that,  whatever  might  be 
inferred  from  the  foregoing  allegation  as  to  the 
character  and  source  of  petitioner's  title,  the  al- 
legation did  not  sufficiently  claim  any  title, 
right,  privilege,  or  immunity  under  the  consti- 
tution or  a  statute  of  or  authority  exercised 
under  the  United  States,  the  denial  whereof  by 
a  state  supreme  court  would  be  reviewable  by 
the  supreme  court  of  the  United  States.— Yes- 
Jer  V.  Board  of  Harbor  Line  Com'rs,  146  U.  S. 
646,.  13  S.  Ct  190,  36  L.  Ed.  1119. 


Where  a  state  receiving  railway-aid  lands 
from  congress  under  certain  restrictions  as  to 
time  and  mode  of  sale  grants  them  to  a  railroad 
«;ompany  with  power  to  sell  'Hn  accordance  with 


the  acts  of  congress  granting  the  same,"  and 
thereafter  takes  back  a  mortgage  embodying 
the  same  provision  as  security  for  a  loan  of 
state  bonds,  a  question  whether  a  subsequent 
sale  of  lands  by  the  company  is  null  under  the 
mortgage  and  state  statute,  as  being  in  violation 
of  the  restrictions  imposed  by  congress,  is  not 
a  federal  question,  and  a  decision  thereof  by 
the  state  supreme  court  is  not  reviewable  in  the 
United  States  supreme  court. — Miller  v.  Ander- 
son. 150  U.  S.  132,  14  S.  Ct,  52,  37  L.  Ed, 
1028. 

A  judgment  of  a  state  supreme  court,  hold- 
ing that  a  grant  from  the  United  States,  under 
the  Oregon,  donation  act  (9  Stat.  496),  of  lands 
bounded  by  the  Columbia  river,  passed  no  title 
or  right  as  against  subsequent  deeds  from  the 
state,  is  an  adjudication  denying  the  validity 
of  a  ri^^ht  or  privilege  claimed  under  a  law  of 
the  United  States,  and  presents  a  federal  ques- 
tion reviewable  in  the  supreme  court  thereof. — 
Shively  v.  Bowlby,  152  U.  S.  1,  14  S.  Ct.  548,  38 
L.  Ed,  331,  affirming  judgment  Bowlby  v.  Shive- 
ly, 22  Or.  410,  30  P.  154. 

A  decision  of  the  supreme  court  of  a  state 
that  the  state  is  estopped  by  its  acts  and  con- 
duct to  assert  title  in  itself  to  certain  lands 
under  the  swamp  land  act  of  September  28, 
1850,  as  against  claimants  thereof  under  a  sub- 
sequent grant  by  congress,  involves  no  federal 
question.— State  of  Michigan  v.  Flint  &  P.  M. 
R.  Co.,  152  U.  S.  303,  14  S.  Ct  586,  38  L.  Ed. 
478. 

A  bill  in  a  state  court  by  a  railroad  com- 
pany, to  which  land  had  been  granted  by  con- 
gress, to  restrain  a  sale  for  taxes  of  lands  with- 
in the  grant,  asserting  that  they  had  not  been 
identified  as  passing  by  the  grant,  so  as  to  ex- 
tingitish  all  interest  of  the  United  States,  was 
dismissed  on  the  ground  that  a  statutory  remedy 
by  application  to  a  board  of  correction  and 
equalization  had  not  been  exhausted.  Held, 
that  as  it  was  for  the  state  court  to  determine 
the  effect  of  the  statute,  and  the  company  in  no 
sense  represented  the  United  States,  no  federal 
question  was  presented.— Northern  Pac.  R.  Co. 
V.  Patterson,  154  U.  S.  130,  14  S.  Ct.  977,  38 
L.  Ed.  934. 

An  issue  in  a  state  court  between  a  rail- 
road company  and  a  construction  company, 
which  contracted  to  buUd  a  road  for  it,  as  to 
whether  the  former  company,  which  had  agreed 
to  procure  the  right  of  way,  properly  secured  it 
over  public  land  in  the  mode  provided  by  the  act 
of  congress,  does  not  involve  the  validity  of 
the  act,  nor  a  right  claimed  under  it,  so  as  to 
authorize  a  review  of  the  decision  by  the  su- 
preme court— Missouri  Pac.  Ry.  Co.  v.  Fitz- 
gerald, 160  U.  S.  556,  16  S.  Ct  389,  40  L.  Ed. 
536. 

Congress  having,  by  Act  July  10,  1886,  au* 
thorized  the  states  to  tax  railroad-grant  lands 
for  which  no  patent  has  issued,  and  upon  which 
the  costs  of  surveying  have  not  been  paid,  the 
question  whether,  under  the  laws  of  a  partic- 
ular state,  the  railroad  company  has  any  tax- 
able interest  in  such  lands,  involves  no  federal 
question  reviewable  by  the  supreme  court  of  the 
United  States.— Central  Pac.  R.  Co.  v.  State  of 
Nevada,  162  U.  S.  512,  16  S.  Ct.  885,  40  L. 
Ed.  1057.  affirming  decree  State  v.  Central  Pac. 
It  Co.,  30  P.  686,  21  Nev.  247. 

A  decision  by  the  supreme  court  of  a  state 
adverse  to  a  claim  of  title  by  a  railroad  com- 
pany under  a  congressional  land  grant  involves 
a  federal  question. — Northern  Pac.  R.  Co.  v. 
Colburn,  17  S.  Ct  98,  164  U.  S.  383,  41  L.  Ed. 
479. 


A  decision  of  the  supreme  court  of  a  state 
denying  the  validity  of  an  equitable  title  appar- 
ently  conveyed   by  proceedings  in   the   United 
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States  land  office,  and  of  tax  titles  based  there- 
on, involves  a  federal  question.— Hussman  y. 
Durham,  17  S.  Ct  253,  166  U.  S.  144,  41  L. 
Ed.  664. 

In  ejectment,  the  overruling  by  the  state 
courts  of  a  defense  that  the  patents  under 
which  plaintiff  claims  are  invalid  because,  at 
the  time  they  were  issued,  the  Indian  title  was 
not  jet  extinguished,  and  that  by  reason  of 
certain  treaties  with  the  Indian  tribes  the  lands 
were  not  subject  to  entry,  involves  no  federal 
question,  and  is  not  reviewable  by  the  federal 
supreme  court. — Bndzisz  v.  Illinois  Steel  Co.,  18 
S.  Ot.  503,  170  V.  S.  41,  42  L.  Ed.  941. 

Where,  in  an  action  to  cancel  land  certifi* 
cates  given  for  lands  granted  to  a  railroad  com- 
pany by  the  state  of  Texas,  the  defendant  set 
up  that  it  was  entitled  to  other  lands  of  which 
it  had  been  deprived  by  the  state,  and  the 
court,  without  passing  on  the  question  whether 
it  had  in  fact  been  deprived  of  any  vested  right 
in  such  other  lands,  decided  that  it  was  not  a 
proper  defense  in  that  suit,  held,  that  such  deci- 
sion did  not  deny  any  title,  right,  privilege,  or 
immunity,  secured  by  the  constitution  or  laws 
of  the  United  States.— Galveston,  H.  &  S.  A. 
Ey.  Co.  V.  State  of  Texas,  18  S.  Ct.  603,  170 
U.  S.  226,  42  L.  Ed.  1017. 

In  an  action  to  recover  money  due  under  a 
contract  whereby  plaintiff  railroad  company 
sold  to  defendant  certain  tracts  of  land  as  part 
of  a  grant  of  land  to  it  by  congress,  patent  for 
which  had  not  been  issued,  where  the  supreme 
court  of  the  state  held  that  the  contract  showed 
that  the  parties  dealt  with  reference  to  the  ex- 
isting state  of  the  title  to  the  lands,  the  vendor 
selling  his  hope  of  obtaining  title,  and  the  ven- 
dee buying  such  expectation,  there  is  no  federal 
question  authorizing  an  appeal  from  the  su- 
preme court  of  the  state  to  the  supreme  court 
of  the  United  States,  though  the  title  to  the 
land  in  question  was  dependent  on  proceedings 
pending  in  the  United  States  land  department 
for  the  issue  of  a  patent  to  plaintiff. — Allen  v. 
Southern  Pac.  R.  Co.,  19  S.  Ct.  518,  173  U.  S. 
479,  43  L.  Ed.  775,  dismissing  appeal  44  P. 
796,  U2  Cal.  455. 

In  an  action  between  two  claimants  to 
swamp  lands,  under  apparently  conflicting  pat- 
ents from  a  state,  a  decision  by  the  supreme 
court  of  the  state  based  entirely  on  a  construc- 
tion of  the  two  patents  involves  no  federal 
question  which  can  give  the  supreme  court 
jurisdiction  to  review  it;  and  a  writ  of  error 
for  its  review  will  be  dismissed.— White  v, 
Leovy,  19  S.  Ct  604,  174  U.  S.  91,  43  L.  Ed. 
907. 

A  decision  by  a  state  court  holding  that 
the  rights  of  parties  who  make  conflicting 
claims  under  United  States  patents  are  deter- 
mined by  a  contract  which  they  have  made, 
and  also  that  plaintifTs  claim  is  defeated  by 
estoppel,  does  not  involve  a  federal  question  for 
review  by  the  supreme  court  of  the  United 
States  on  writ  of  error.— Pittsburg  &  L.  A. 
Iron  Co.  V.  Cleveland  Iron-Min.  Co.,  20  S.  Ct 
931,  178  U.  S.  270,  44  L.  Ed.  1065,  dismissing 
writ  of  error  Same  v.  Lake  Superior  Iron  Co., 
76  N.  W.  395,  118  Biich.  109,  5  Detroit  Leg. 
N.  457. 

A  federal  question  is  presented  by  a  con- 
tention in  the  state  courts  and  in  the  supreme 
court  of  the  United  States,  in  an  action  to  re- 
cover possession  of  a  tract  of  land  patented  to 
the  state  of  Oregon  under  the  swamp  land 
grant,  that  a  proper  construction  of  the  survey 
and  patents  gives  riparian  rights  covering  the 
land  in  dispute,  and  that  it  is  not  competent 
to  overcome  such  rights  by  evidence  affecting 
the  legal  import  of  the  plats  and  patents. — 
French-Glenn  Live  Stock  Co.  v.  Springer,  22 
S.  Ct  563,  185  U.  S.  47,  46  L.  Ed.  800,  af- 
firming judgment  58  P.  102,  35  Or.  312;   Same 


V.  Colwell,  ^  S.  Ct  666,  185  U.  S.  54,  46  U 
Ed.  804,  affirming  judgment  58  P.  1119,  36  Or. 
600. 

A  decision  of  a  state  court  that  the  courBes 
alleged  and  distances  set  forth  in  a  patent  from 
the  United  States  do  not,  as  a  matter  of  fact 
bring  the  eastern  boundary  of  the  land  to  the 
waters  of  the  Mississippi  river,  raises  no  fed- 
eral question  which  gl^cs  to  the  supreme  court 
of  the  United  States,  under  Rev.  St  §  709,  ds. 
1,  3  [U.  S.  Comp.  St  1901,  p.  575],  the  right  to 
review  the  judgment  of  the  state  court  on  writ 
of  error,  where  the  validity  of  the  grant  is  not 
in  any  way  controverted  or  drawn  in  question, 
and  no  question  is  made  as  to  the  authorilj  of 
the  government  to  convey  the  land  to  the  wa- 
ter's edge  if  it  chose  to  do  so.  Writ  of  error 
52  S.  W.  346,  151  Mo.  348,  dismissed.— Swer- 
ingen  v.  City  of  St  I^uis,  22  S.  Ct  669,  185 
U.  S.  88,  46  L.  Ed.  795. 

A  decision  of  a  state  court  adverse  to  the 
claim  of  title  to  land  set  up  by  a  state  by  vir- 
tue of  its  right  of  sovereignty  over  the  beds  of 
lakes  meandered  by  the  United  States  govern- 
ment presents  no  federal  question  which  will 
sustain  a  writ  of  error  from  the  supreme  court 
of  the  United  States,  as  such  sovereignty  rests 
upon  no  federal  statute  or  provision  of  the  feder- 
al constitution,  but  upon  general  principles  of 
the  common  law,  which  long  antedated  the  con- 
stitution. Appeal,  Rood  v.  Wallace,  79  N.  W. 
449,  109  Iowa,  5,  dismissed. — State  of  Iowa  t. 
Rood,  23  S.  Ct.  49,  187  U.  S.  87,  47  L.  Ed.  8& 

The  action  of  surveyors  for  the  federal  goy- 
emment  in  segregating  and  setting  apart  a 
lake  by  meander  ]iines  from  the  public  land, 
and  the  approval  of  such  survey  by  the  com- 
missioner of  the  general  land  office,  is  not  such 
an  adjudication  by  the  federal  government  by 
itfi  authorized  officers  and  agents,  that  such 
lake  is  the  property  of  the  state,  and  not  a 
part  of  the  public  domain,  that  a  denial  by  a 
state  court  of  the  staters  claim  of  title  to  the 
bed  of  such  lake  can  be  reviewed  in  the  su- 
preme court  of  the  United  States.— Id. 

A  writ  of  error  to  review  a  judgment  of  a 
state  court  adverse  to  a  title  claimed  under  a 
Spanish  grant  alleged  to  have  been  perfected 
under  the  treaty  with  Spain  of  February  22, 
1819  (8  SUt  252),  and  a  patent  from  the  Unit- 
ed States  in  alleged  confirmation  of  such  claim, 
will  not  be  dismissed  where  the  federal  Ques- 
tions so  raised  cannot  be  considered  as  frivolous 
and  undeserving  of  notice.  Judgment  30  So. 
645,  128  Ala.  335,  affirmed.— Mobile  Tranap.  Co. 
V.  City  of  MobUe,  23  S.  Ct  170.  187  U.  sT  479. 
47  L.  Ed.  266. 

A  decision  of  a  state  court  adverse  to  the 
claim  that,  under  Mexican  and  Spanish  grants 
confirmed  and  patented  under  Act  Cong.  March 
3,  1851  (9  Stat  631,  c.  41),  the  owners  of  the 
land  were  entitled  to  riparian  rights  and  sub- 
terranean waters,  involves  no  federal  question 
reviewable  in  the  Supreme  Court  of  the  United 
States,  where  the  validity  of  such  act  was  not 
drawn  in  question.  Writ  of  error.  City  of  Los 
Angeles  v.  Pomeroy,  57  P.  585,  124  CaL  597. 
dismissed.— Hooker  v.  City  of  Loa  Angeles,  23 
S.  Ct  395,  188  U.  S.  814,  47  L.  Ed.  487,  63 
L.  R.  A.  471. 

The  judgment  of  a  state  court  denying  the 
right  of  possession  of  real  property  under  a 
title  founded  on  an  act  of  Conpess,  which 
rests  upon  the  ground  that  the  title  of  the  ad- 
verse party  under  a  tax  deed  was  made  good 
by  prescription  under  the  state  ConstitutioD, 
involves  no  federal  question  which  will  sus- 
tain a  writ  of  error  irom  the  Supreme  Court 
of  the  United  States.  Writ  of  error,  35  So. 
747,  111  La.  563,  dismissed.— Corkran  Oil  Ir 
Development  Co.  v.  Amaudet  26  S.  Ct  41» 
199  U.  S.  182.  50  L.  Ed.  143. 

The  defense  to  an  action  by  a  state  to  re> 
cover  possession  of  a  tract  of  land,  so  far  aa 
based  upon  a  Spanish  grant,  involves  no  quea* 
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tion  of  a  federal  nature  which  can  be  considered 
in  the  Supreme  Ck>urt  of  the  United  States  on 
writ  of  error  to  a  state  court,  where  neither  the 
yalidity  nor  construction  of  any  treaty  of  the 
United  States  nor  the  validity  of  the  grant 
were  challenged.  Judgment,  State  y.  0*Ck>nnor 
73  S.  W.  1041^196  Tex.  484,  affirmed.— O'Con- 
or  V.  State  of  Texas,  26  S.  Ot.  726,  202  U.  S. 
601,  50  L.  Ed.  1120. 

A  decision  of  a  state  court,  in  a  suit  to 

Suiet  title,  that  the  grantee  from  the  United 
tates,  through  the  state  of  Arkansas  and  oth- 
er grantors,  took  no  title  by  virtue  of  riparian 
rights  to  lands  lying  between  the  government 
meander  line  and  the  main  channel  of  a  river, 
which  lands  the  court  finds  to  be  swampy,  check- 
ed by  bayous,  subject  to  inundation,  but  re- 
claimable  to  some  extent  for  agricultural  pur- 
poses, is  not  reviewable  in  the  Supreme  Ck)urt  of 
the  United  States.— Chapman  &  Dewey  Land 
Co.  v.  Bigelow,  27  S.  Ct.  679,  206  U.  S.  41,  51 
If.  Ed.  953. 

The  federal  question  presented  by  a  claim 
of  right  and  title  under  a  patent  from  the  Unit- 
ed States  to  land  within  the  place  limits  of  the 
frant  made  by  Act  July  1,  1862,  c.  120,  12  Stat. 
89,  and  the  amendatory  act  of  July  2.  1864 
(13  Stat.  356,  c.  216),  in  aid  of  branch  railroads, 
which  rests  upon  the  theory  that  such  grant 
was  not  one  in  pnesenti,  and  that  therefore  the 
title  did  not  pass  upon  completion  of  the  rail- 
roads and  compliance  with  the  terms  and  condi- 
tions of  the  grant,  but  the  land  remained  in  the 
jurisdiction  of  the  Land  Department,  which,  up 
to  a  short  time  before  the  execution  of  the  pat- 
ent, had  assumed  and  exercised  jurisdiction  over 
controversies  respecting  the  land,  is  not  so 
frivolous  as  to  require  the  dismissal  of  a  writ 
of  error  from  the  federal  Supreme  Court  to  re- 
view a  decision  of  a  state  court  against  the  right 
or  title  claimed.— Missouri  Valley  Land  Co.  v. 
Wiese,  28  S.  Ct  294,  208  U.  S.  234,  52  L. 
Ed.  466,  •  afiSrming  judgment  Wiese  v.  Union 
Pac.  Ry.  Co.  (Neb.  1906)  108  N.  W.  175 ;  Mis- 
souri Valley  Land  Co.  v.  Wrich.  28  S.  Ct  299, 
208  U.  S.  250,  52  L.  Ed.  473,  affirming  judg- 
ment Wrich  V.  Union  Pac.  Ry.  Co.  (Neb.  ^906) 
108  N.  W.  178. 

A  decision  of  the  Washington  Supreme 
Court  adverse  to  a  claim  of  title  founded  upon 
the  invalidity,  under  the  Oregon  donation  act 
of  September  27,  1850  (9  Stat  496,  c.  76),  of 
their  ancestors'  deed  to  the  territory  of  Wash- 
in^on,  and  upon  the  incapacity  of  the  ter- 
ritory to  accept  the  deed  under  Act  March 
2,  1853  (10  Stat  172,  c.  90),  hj  which  such 
territory  was  organized,  is  reviewable  on  a 
writ  of  error  from  the  federal  Supreme  Court 
Judgment  (1907)  91  P.  15,  46  Wash.  585.  affirm- 
ed.—Sylvester  V.  State  of  Washington,  30  S.  Ct 
25,  215  U.  S.  80.  54  L.  Ed.  101. 

The  effect  of  a  valid  conveyance  to  the  ter- 
ritory of  Washington  by  a  claunant,  under  the 
Oregon  donation  act  of  September  27,  1850 
(9  Stat.  496,  c  76),  after  occupation  for  more 
than  four  years,  but  before  he  had  made  final 
proof  under  that  act,  upon  the  title  subse- 
quently given  him  by  a  patent  from  the  Unit- 
ed States,  is  a  question  of  local  law,  not  open 
for  review  upon  a  writ  of  error  from  the  federal 
Supreme  Court  to  a  state  court— Id. 

A  judgment  of  a  state  court  dismissing 
a  suit  founded  upon  the  making  and  approval 
of  a  plat  of  a  town  site,  although  restmg  in 
some  respects  upon  the  proposition  that,  under 
Act  Idaho,  Jan.  8,  1873  (Laws  1873,  p.  16),  en- 
acted pursuant  to  Rev.  St  U.  S.  {  2387  (U. 
S.  Comp.  St.  1901,  p.  1457),  to  proiade  for  the 
disposal  of  the  land,  there  was  no  power  given 
to  make  a  survey  or  plat  which  did  not  con- 
form to  the  lines  of  occupation,  is  reviewable 
in  tbe  federal  Supreme  Court  where  the  basis 
of  tbe  suit  is  that  the  federal  laws  authorize 
an  official  ascertainment  of  boundaries;  that 
equitable   rights   under  those  laws   vest   upon 


condition  that  the  owners,  within  a  reasonable 
time,  have  their  rights  confirmed  by  the  trustee 
upon  an  official  survey;  and  that  those  laws 
require  each  town-site  occupant  to  see  that  the 
official  ascertainment  is  true  before  accepting 
confirmation.  Decree  (1907)  90  P.  5731  13 
Idaho,  417,  affirmed.— Scully  v.  Squier,  30  S.  Ct 
51,  215  U.  S.  144,  54  L.  Ed.  131. 

The  contention  that  the  disposition  of  the 
public  lands  by  the  United  States  is  interfered 
with  b^  a  judgment  awarding  a  municipality 
rights  m  the  waters  of  a  stream  paramount  to 
those  of  riparian  owners,  which  rests  upon  the 
effect  of  the  Spanish  and  Mexican  laws  govern- 
ing the  rights  of  a  pueblo  of  which  the  munici' 
Sfuity  is  the  successor,  and  the  subsequent  con- 
rmation  thereof  under  the  federal  laws,  is  too 
clearly  unfounded  to  serve  as  the  basis  of  a  writ 
of  error  from  the  federal  Supreme  Court  to  the 
state  court  rendering  such  judgment— ^Los  An- 
geles Farming  &  Muling  Co.  v.  City  of  Ixw 
Angeles,  30  S.  Ct  452,  217  U.  S.  217,  64  L. 
Ed.  736. 

Contentions  in  a  suit  between  two  rail- 
way companies,  each  clabning  the  same  right  of 
way  through  an  Indian  reservati<m,  that  the  con- 
gressional grant  to  one  company  was  abandon- 
ed by  the  grantee,  and  that  the  circumstances 
show  an  estoppel  to  claim  under  it  do  not  pre- 
sent federal  questions  which  may  be  reviewed 
on  a  writ  of  error  from  the  federal  Supreme 
Court  to  a  state  court— (1911)  Spokane  &  B. 
C.  Ry.  Ca  v.  Washington  &  G.  N.  Ry.  Co., 
31  S.  Ct  182,  219  U.  S.  166,  56  L.  Bd.  159, 
affirming  decree  (1908)  95  P.  64,  49  Wash.  280* 

Federal  question  held  presented  in  eject- 
ment for  lana  derived  from  the  United  States 
under  two  different  surveys,  where  the  state 
court  passes  on  competency  oi  evidence  as  bear- 
ing on  effect  of  requirements  of  Rev.  St  f  2396 
(IJ.  S.  Comp.  St  1901.  p.  1473),  as  to  mode  of 
surveying  lands.— (1912)  Graham  v.  Gill,  32  S. 
Ct,  396,  223  U.  S.  643,  56  L.  Ed.  586.  affirming 
judgment  (1909)  47  So.  917,  56  Fla.  316. 

The  federal  Supreme  Court  has  jurisdiction 
of  a  writ  of  error  to  a  state  court  to  re- 
view a  decision  in  which  both  plaintiff  and 
defendant  assert  rights  under  a  homestead 
entry,  and  the  federal  question  was  passed  on 
by  the  state  court— Wadkins  v.  Producer  Oil 
(Jo.,  33  S.  Ct  380,  227  U.  S.  368,  67  L.  Ed. 
551,  affirming  judgment  Same  v.  Producers'  Oil 
Co.,  57  So.  037,  130  La.  308. 

A  decision  of  a  state  court  adverse  to  the 
parties  asserting  a  title  to  lands  under  state 
grants,  which  they  claim  cannot  be  defeated 
without  denial  of  federal  constitutional  immu- 
nities, is  not  reviewable  by  writ  of  error,  where 
the  state  court  rendered  its  decision  on  the 
effect  of  a  decree  in  another  suit  as  res  judi- 
cata and  on  the  statute  of  limitations  and 
laches.— Wood  v.  Chesborough,  33  S.  Ct  706, 
228  U.  S.  672,  57  L.  Ed.  1018,  dismissing  appeal 
Woods  V.  Same,  48  So.  613.  95  Miss.  &. 

A  ruling  of  the  highest  state  court  as  to 
a  stipulation  to  avoid  ]^roduction  of  evidence 
that  certain  townships  including  a  lake  were 
listed  by  the  Secretary  of  the  Interior  as  swamp 
lands  and  patented  under  Act  Sept  28,  1850, 
is  not  open  to  review  in  the  United  States  Su- 
preme Court  on  writ  of  error  to  state  court. — 
tittle  v.  Williams,  34  S.  Ct.  68.  231  U.  S.  335, 
58  L.  Ed.  256,  affirming'Hecree  11  S.  W.  340,  88 
Ark.  37. 

A  decree  of  the  highest  state  court  adverse 
to  the  asserted  rights  under  the  federal  home- 
stead law  is  reviewable  under  Judicial  Code,  i 
237,  by  the  federal  Supreme  Court.— Gauthier  v. 
Morrison,  34  S.  Ct  384,  232  U.  S.  452,  58  L.  Ed. 
680,  reversing  judgment  114  P.  501,  62  Wash. 
572. 

A  judgment  of  the  highest  state  court  deny- 
ing plaintiff  in  error's  claim  as  a  purchaser  in 
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good  faith  within  Railway  Land  Grant  Adjust- 
ment Act  March  8,  1887,  S  4,  under  which  a 
confirmatory  patent  had  been  issued  to  him,  and 
holding  that  ne  was  not  within  the  provisions 
of  the  statute,  is  reviewable  under  Judicial  Code 
(Act  March  3, 1911,  c.  231)  §  237,  36  Stat.  1156 
(U.  S.  Comp.  St.  Supp.  1911,  p.  227),  in  the 
federal  Supreme  Court. — Logan  v.  Davis,  34  S. 
Ct.  685,  233  U.  S.  613,  58  L.  Ed.  1121.  revers- 
ing decree  124  N.  W.  808,  147  Iowa,  441. 

^s»394  (17).  Decisions  affecting  mines  and  min- 
erals. 

Errors  assigned  in  the  court*s  holdings  that 
a  record  sufficiently  identified  a  mining  claim, 
and  that  the  annual  labor  should  not  be  measur- 
ed by  its  actual  value,  but  by  a  speculative  value 
in  advance,  show  no  question  of  federal  law 
involved.— Quimby  v.  Boyd,  128  U.  S.  488,  9  S. 
Ct.  147,  32  L.  Ed.  502. 

A  suit  in  a  stfite  court  to  try  the  right  of 
possession  of  a  mining  claim  and  the  right  to  a 
patent  therefor,  turning  largely  upon  the  con- 
struction of  Mills'  Ann.  St  Colo.  §  3149,  limit- 
ing mining  claims  to  150  feet  on  each  side  of  the 
center,  where  the  question  submitted  to  the  jury 
is  in  which  direction   the  lode  in  controversy 

I)roperly  ran,  and  whether  it  crossed  the  side 
ines  at  a  distance  greater  than  150  feet  from 
the  center  of  a  conflicting  claim,  does  not  in- 
volve the  construction  of  any  federal  statute, 
nor  render  it  necessarv  to  determine  the  rights 
of  the  parties  under  tne  federal  mining  laws.— 
Bushnell  v.  Crooke  Mining  &  Smelting  Co.,  148 
V.  S.  682,  13  S.  Ct.  771,  37  L.  Ed.  610. 

A  suit  in  a  state  court  to  try  the  right  of 
pofisession  of  a  mining  claim  and  the  right  to  a 
patent  therefor,  although  it  is  brought  in  ac- 
cordance with  Kev.  St.  §  2326,  does  not  neces- 
sarily involve  a  federal  question,  so  as  to  give 
a  right  of  appeal  to  the  United  States  supreme 
court. — Id. 

A  decision  by  a  state  supreme  court  that 
the  holder  of  a  mining  claim  had  no  right  to  ap- 
propriate gold  at  the  intersection  of  two  veins 
IS  not  reviewable  by  the  United  States  supreme 
court  as  presenting  a  federal  question  involving 
the  application  of  Kev.  St,  §§2322,  2336,  when 
the  state  court  based  its  decision  on  the  ground 
that  such  holder  was  estopped,  by  a  deed  pre- 
viously made  by  him,  to  claim  the  gold  at  such 
point  of  intersection.— Gillis  v.  Stinchfield,  159 
U.  S.  658,  16  S.  Ct  131,  40  L.  Ed.  295. 

The  mere  fact  that  defendant  in  a  suit  to 
quiet  title  to  a  mining  claim  claims  title  under 
a  location  made  under  the  general  mining  laws 
of  the  United  States  is  not  in  itself  sufficient 
to  raise  a  federal  question  which  will  sustain 
a  writ  of  error  from  the  supreme  court  of  the 
United  States  to  a  state  court,  where  the  grava- 
men of  defendant's  argument  was  not  the  de- 
nial of  any  right  under  the  minin^^  laws,  but 
the  invalidity  of  the  proceedings  in  a  state 
court  under  which  the  plaintiffs  claimed  to  have 
acquired  title  by  virtue  of  a  prior  location.— 
De  Lamar's  Nevada  Gold-Min.  Co.  v.  Nesbitt, 
20  S.  Ct  715,  177  U.  S.  523,  44  L.  Ed.  872, 

A  decision  by  a  state  court  sustaining  the 
defense  of  laches  against  the  assertion  of  a  right 
to  a  fnining  claim  after  it  had  been  abandoned 
for  14  years,  during  which  an  apparent  title  had 
been  obtained  under  a  patent  to  a  probate 
judge  for  the  property  as  part  of  a  town  site, 
is  based  on  a  ground  independent  of  any  feder- 
al question.— Moran  y.  Horsky,  20  S.  Ct  856, 
178  U.  S.  205,^44  L.  Ed.  1038,  dismissing  writ 
of  error  Horsky  y.  Moran,  53  P.  1064,  21  Mont 
345. 

The  question  of  the  estoppel  of  a  party  to 
deny  the  validity  of  a  mining  location  does 
not  constitute  a  federal  question  for  review 
by  the  supreme  court  of  the  United  States  on 
writ  of  error  to  a  state  court  Writ  of  error, 
McCarthy  y.  Speed,  80  N.  W.  135,  12  S.  D.  7, 


50  L.  R.  A.  190,  dismissed.— Speed  v.  McCarthy, 
21  S.  Ct  613.  181  U.  S.  269,  45  L.  Ed.* 855. 

A  decision  by  a  state  court  that  a  co-ten* 
ant  who  relocates  a  mining  claim  held  in  com- 
mon is  to  be  deemed  a  trustee  for  all  the  co- 
tenants  does  not  determine  a  federal  question 
which  can  be  reviewed  by  the  supreme  court 
of  the  United  States  on  writ  of  error  to  a  state 
court.— Id. 

The  mere  fact  that  an  action  is  brought  in 
a  state  court,  under  Rev.  St  U.  S.  §§  2325, 
2326  [U.  S.  Comp.  St.  1901.  pp.  1429.  1430],  in 
support  of  an  adverse  mining  claim,  does  not  of 
itself  entitle  the  defeated  party  to  a  writ  of  er- 
ror from  the  Supreme  Court  of  the  United 
States.  Writ  of  error  62  P.  948,  27  Colo.  473, 
83  Am.  St.  Rep.  92,  dismissed.— Beals  y.  Cone, 
23  S.  Ct  275,  188  U.  S.  184,  47  L.  Ed.  435. 

Whether  statements  made  on  a  hearing,  be- 
fore the  land  department,  of  a  protest  against 
a  mineral  entry,  work  an  estoppel  in  pais  which 
amounts  to  a  defense  to  a  claim  of  title  under  a 
8u))8equent  entry,  involves  no  federal  question 
which  will  give  the  supreme  court  of  the  United 
States  jurisdiction  to  review  the  judgment  of 
a  state  court. — Id. 

A  ruling  of  a  state  court  adverse  to  plain- 
tiff's  claim  that  the  decision  by  the  land  de- 
partment of  a  question  of  fact  on  the  hearing 
of  a  protest  filed  by  him  and  others  against  de- 
fendants' original  mineral  entry  was  res  judi- 
cata in  an  adverse  suit  in  which  defendants  rely 
on  a  subsequent  entry  is  not  the  decision  of  a 
federal  question  which  will  give  the  supreme 
court  of  the  United  States  jurisdiction  to  review 
the  judgment  of  the  state  court — Id. 

A  federal  question,  reviewable  in  the  Su- 
preme Court  of  the  United  States,  is  involved  in 
a  decision  of  a  state  court  in  favor  of  plaintiff 
in  a  controversy  over  the  ownership  of  ore,  in 
which  defendant  claimed  that  under  Act  May 
10,  1872,  §1  2,  3,  17  Stat  91,  c.  152  [U.  S. 
Comp.  St.  1901,  p.  1425],  title  thereto  passed  to 
it  through  its  patent,  instead  of  to  plaintiff, 
because  the  end  lines  of  the  latter's  patent  were 
not  parallel;  plaintiff  contending  that  its  title 
was  acquired  under  Act  July  26,  1866  (14  Stat 
251,  c.  262),  which  did  not  require  paralleliBm 
of  end  lines.  Judgment,  Argonaut  Min.  Co.  y. 
Kennedy  Min.  &  Mill.  Co.,  63  P.  148,  131  Gal. 
15,  82  Am.  St  Rep.  317,  affirmed.— Kennedy 
Min.  &  Mill.  Co.  v.  Argonaut  Min.  Co.,  23  S. 
Ct  501,  189  U.  S.  1.  47  L.  Ed.  685. 

The  mere  fact  that  the  suit  was  brought  un- 
der Rev.  St  U.  S.  I  2326  [U.  S.  Comp.  St  1901, 
p.  1430],  to  try  adverse  rights  to  a  mininc 
claim^  does  not  necessarily  involve  a  federal 
question  so  as  to  authorize  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to  a 
state  court.  Writ  of  error  74  P.  461.  32  Colo. 
38,  105  Am.  St  Rep.  64,  dismissed.— McMUlen 
V.  Ferrum  Min.  Co.,  25  S.  Ct  533,  197  U.  S. 
343,  49  L.  Ed.  784. 

A  decision  of  a  state  court  that  the  statute 
of  limitations  making  adverse  possession  of 
real  property  for  seven  years  a  bar  to  its  re- 
covery operates  to  defeat  an  action  brought 
under  Rev.  St  U.  S.  §  2326  [U.  S.  Comp.  St. 
1901,  p.  1430],  to  try  title  to  conflicting  mining 
claims,  in  which  the  defeated  party  relied  on 
the  relocation,  under  section  2324  [U.  S.  Comp. 
St  1901,  p.  1426],  of  a  forfeited  claim,  neces- 
sarily involves  a  denial  of  rights  asserted  by 
him  under  the  latter  section,  so  as  to  make  a 
case  for  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States,  where  the  state  court 
treated  as  irrelevant  and  immaterial  evidence 
tending  to  show  that  the  premises  In  dispute 
were  embraced  in  the  forfeited  location,  and  that 
possession  of  that  claim  was  held  and  retained 
from  a  time  at  least  contemporaneous  with  the 
initintion  of  the  conflicting  locations  almost  up 
to  the  relocation.  Judgment,  71  P.  1046.  20 
Ltah,  1,  99  Am.  St  Rep.  808,  affirmed.— Lavag- 
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nino  V.  rWig,  25  S.  Ct.  716,  198  U.  S.  443,  49 
L.  Ed.  1119. 

The  decision  of  th«  highest  court  of  a  state 
that  the  determination  of  the  trial  court,  based 
on  conflicting  testimony,  that  the  original  loca- 
tors of  a  mining  claim  had  resumed  their  as- 
sessment work  within  the  meaning  of  Rev.  St. 
r.  S.  §  2324  [U.  S.  Comp.  St.  1901.  p.  1426], 
before  an  attempted  adverse  relocation,  was  con- 
clusive on  appeal,  does  not  amount  to  a  denial 
of  the  right  of  relocation  claimed  under  that 
section,  so  as  to  permit  a  review  in  the  Supreme 
Court  of  the  United  States  on  writ  of  error. 
Jndsrment,  Emerson  v.  Yosemite  Gold  Min.  & 
Mill.  Co.  (1906>  85  P.  122,  149  Oal.  50,  affirmed, 
—Yosemite  Gold  Min.  &  Mill.  Co.  v.  Emerson, 
28  S.  Ct.  196,  208  U.  S.  25,  52  L.  Ed.  374. 

The  decision  *of  a  state  court  rejecting  the 
contention  of  an  owner  of  a  mining  claim  that 
a  certain  vein  or  lode  has  part  of  its  apex  in 
his  claim  is  not  reviewable  in  the  federal  Su- 
preme Court,  where  the  case  turned  upon  a 
question  of  fact. — ^Mammoth  Min.  Co.  v.  Grand 
Central  Min.  Co.,  29  S.  Ct  413,  213  U.  S.  72, 
53  L.  Ed.   702. 

Decision  of  highes^  state  court  adverse  to 
contentions  of  owner  of  lode  mining  claim  found- 
ed on  the  apex  and  extralateral-rights  provisions 
of  Rev.  St.  §  2322  (Comp.  St.  1913,  S  4618), 
held  not  to  rest  on  a  nonfederal  ground  so  as  to 
defeat  appellate  jurisdiction  of  federal  Supreme 
Court — ^Stewart  Mining  Co.  v.  Ontario  Mining 
Co.,  35  S.  Ct.  610,  237  U.  S.  350.  59  L.  Ed.  989, 
affirming  judgment  132  P.  787,  23  Idaho,  724. 

^=»394(18).  Decisions  relating  to  tawation  and 

€U8eMment8, 

Plaintiff's  assignor  sued  to  recover  taxes 
paid  to  a  county  on  certain  lands,  the  title  to 
which  was  in  dispute,  and,  on  appeal  to  the 
United  States  supreme  ctiurt,  judgment  was 
rendered  for  defendant.  Plaintiff  sued  defend- 
ant for  the  same  cause  of  action,  and  the  county 
appeared  and  claimed  that  the  taxes  had  never 
been  paid.  Defendants  pleaded  payment  by 
plalntifiTs  assiignor,  to  the  claim  of  the  county, 
and  a  prior  adjudication  to  plaintiffs  claim. 
Plaintiff  replied,  claiming  a  new  cause  of  ac- 
tion, as  defendant  in  his  answer  to  the  claim 
of  the  county  had  claimed  the  benefit  of  the 
payment  to  the  county  as  he  had  not  done  in 
the  urior  suit  Heldj  that  the  questions  whetli- 
er  tine  court  erred  in  allowing  the  county  to 
come  into  the  suit,  and  in  giving  judgment  in 
the. new  cause  of  action,  are  not  federal  ques- 
tions, and  cannot  be  reviewed. — Chapman  v. 
Crane,  123  U.  S,  540,  8  S.  Ct  211,  31  L.  Ed. 
235. 

A  decision  by  a  state  court  that  a  particular 
formality  in  the  asse^ment  or  levy  of  taxes  or 
the  sale  of  property  for  nonpayment  of  taxes  is 
not  essential  under  the  state  statute  presents  no 
federal  question  warranting  a  review  by  the 
supreme  court  of  the  United  States,  if  the  stat- 
ute, as  thus  construed,  does  not  deprive  one  of 
"his  property  without  due  process  of  law.  This 
requtrement  being  fulfilled,  the  state  court's  in- 
terpretation of  the  state  laws  is  decisive.— Del 
Castillo  V.  McConnico.  18  S.  Ct  229,  168  U.  S. 
674,  42  L.  Ed.  622. 

The  action  of  the  comptroller  of  a  state 
in  determining  the  amount  of  capital  employ- 
ed in  the  state  by  a  corporation  of  another 
state  for  purposes  of  taxation  involves  no  fed- 
eral question,  and  the  decision  of  the  state 
court  affirming  such  action  cannot  be  review- 
ed by  the  supreme  court.  Judgment  (1895>  36 
N.  Y.  S.  368,  91  Hun,  158,  and  44  N.  E.  1127, 
149  N.  Y.  608,  affirmed.— People  of  State  of 
New  York  ex  rel.  Parke,  Davis  &  Co.  v.  Rob- 
erts, 19  S.  Ct  58,  70,  171  U.  S.  658.  43  I.. 
Ed.  323. 


The  effect  of  a  decision  as  to  liability  to 
taxes  for  a  certain  year  as  an  estoppel  m  a 
case  respecting  taxes  of  a  different  year  is  not 
a  federal  question  which  can  be  reviewed  by 
the  supreme  court  of  the  United  States  on  wnt 
of  error  to  a  state  court  .Tudgment,  28  So.  959, 
77  Miss.  780,  affirmed.— Yazoo  &  M.  V.  R.  Co. 
V.  Adams.  21  S.  Ct  282,  180  U.  S.  26,  45  L. 
Ed.  408. 

The  decision  of  the  supreme  court  of  a 
state  that  it  is  competent  on  a  new  assessment 
to  determine  questions  of  benefit  from  the 
proof^  even  though  in  so  doing  a  different  re- 
sult 18  reached  from  that  which  had  been  ar- 
rived at  when  a  former  assessment,  which  has 
been  set  aside,  was  made,  decides  a  local,  and 
not  a  federal,  question.  Judgment,  Cummings 
V.  West  Chicago  Park  Com'rs.  54  N.  E.  941, 
181  111.  136,  affirmed.— Lombard  v.  West  Chica- 
go Park  Com*rs.  21  S.  Ct  607,  181  U.  8.  33, 

45  L.  Ed.  731. 

The  question  whether  or  not  a  repealable 
exemption  from  taxation,  given  by  state  law, 
has  been  in  fact  repealed  by  a  subsequent  stat- 
ute, is  one  which  turns  upon  the  construction  of 
a  state  law,  and  is  not  reviewable  on  writ  of 
error  from  the  supreme  court  of  the  United 
States  to  a  state  court,  although  it  would  be 
otherwise  if  the  exemption  were  irrepealable, 
and  thus  constituted  a  contract, — Gulf  &  S.  I. 
R.  Co.  V.  Ilewes,  22  S.  Ct  26.  183  U.  S.  66. 

46  L.  Ed.  86. 

A  determination  by  a  state  court  that  un- 
der the  tax  law  of  the  state  it  is  the  execution 
of  a  power  of  appointment  which  subjects  the 
grantees  under  it  to  the  transfer  tax  is  not  re- 
viewable in  the  supreme  court  of  the  United 
States.— Orr  v.  Oilman,  22  S.  Ct  213,  183  U. 
S.  278,  46  L.  Ed.  19a 

The  mere  determination  as  to  who  are  mer- 
chants within  a  state  tax-  law  involves  no  fed- 
eral question  which  can  be  reviewed  on  writ  of 
error  to  a  state  court  where  the  levy  of  the 
merchants'  tax  violates  no  federal  right  Judg- 
ment 75  S.  W.  1037,  110  Tenn.  524,  100  Am. 
St  Rep.  814,  affirmed.- American  Steel  &  Wire 
Co.  y.  Speed,  24  S.  Ct  365,  192  U.  S.  500.  48 
L.  Ed.  5;{8. 

A  federal  question  respecting  the  validity 
of  a  paving  assessment  against  a  street  rail- 
way company  is  not  open  on  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to  a 
state  cAurt,  where  the  latter  court  based  its 
ruling  tnat  the  question  had  no  standing  in  the 
case  upon  its  view  as  to  the  scope  of  the  appli- 
cation of  the  railway  company  for  relief  from 
the  assessment,  and  of  the  pleadings,  and  it  is 
not  contended  that  such  view  is  erroneous. 
Judgment  (1903)  53  A.  960,  75  Conn.  442,  af- 
firmed.—Fair  Haven  &  W.  R.  Co.  v.  City  of 
New  Haven,  27  S.  Ct  74,  203  U.  S.  379.  51 
U  Ed.  237. 

A  decision  of  a  state  court  that  the  general 
rule  making  the  landlord  responsible  for  the 
taxes  has  no  application  to  the  case  of  a  per- 
petual leaseholder  where  the  tenant  is,  in  ef- 
fect, the  virtual  owner  of  the  property  and  en- 
titled to  its  use  forever,  presents  no  federal 
question  which  can  be  reviewed  by  the  federal 
Supreme  Court  on  writ  of  error.— (1911)  J.  W. 
Perry  Co.  v.  City  of  Norfolk,  31  S.  Ct  465, 
220  U.  S.  472.  55  L.  Ed.  548,  affirming  judg- 
ments (1908)  City  of  Norfolk  v.  J.  W.  Perry 
Co.,  61  S.  E.  867.  108  Va.  28,  and  (1908) 
Same  v.  White,  61  S.  E.  870,  108  Va.  35. 

Whether  or  not  municipal  taxation  under  a 
subsequent  statute  is  a  public  tax  within  the 
meaning  of  a  covenant  by  the  lessee  of  a  munici- 
pality to  pay  the  public  taxes  which  shall  be- 
come due  on  the  land  is  a  question  which  the 
federal  Supreme  Court  will  determine  for  it- 
self on  writ  of  error  to  a  state  court  in  a  case 
involving   the   question   of   the   impairment   of 
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contract  obli^atioiis  by  the  enforcement  of  the 
tax.— Id. 

No  federal  qnestion  is  presented  by  state 
law,  which,  as  construed  by  a  state  court,  com- 
pels county  to  reimburse  city  for  amount  by 
which  taxes  collected  for  the  citj  are  reduced 
on  prompt  payment,  and  requiring  county  to 
pay  over  to  citjr  .penalties  for  delay  in  payment 
of  taxes  of  cities  of  the  first  class,  while  in 
cities  of  other  classes  rebates  are  charged  to 
the  county  and  penalties  credited  to  it— Stew- 
art V.  Kansas  City,  36  S.  Ct.  16.  239  U.  S.  14, 
60  L.  Ed.  120,  dismissing  writ  of  error,  Kansas 
City  y.  Stewart,  136  P.  241,  90  Kan.  646. 

Decision  of  highest  court  of  a  state  affirm- 
ing a  decree  dismissing  a  suit  to  cancel  tax  as- 
sessment and  to  enjoin  collection  of  the  tax 
held  not  to  rest  on  a  (ground  independent  of 
the  federal  questions  raised  as  to  the  validity 
of  the  tax. — ^uogers  v.  Hennepin  County,  36  S. 
Ct  265,  240  U.  S.  184.  60  L.  Ed.  594,  affirm- 
ing judgment  145  N.  W.  112,  124  Minn.  639. 

The  question  whether  memberships  in  a 
chamber  of  commerce  are  taxable  under  a  state 
statute  is  a  matter  of  local  law.— Id. 

Extent  of  authority  of  a  dty  under  its 
charter^  the  validity  of  its  ordinances,  and  the 
rights  of  parties  under  assessment  proceedings, 
are  all  state  questions  as  to  which  decision  of 
state  court  is  controlling  on  federal  Supreme 
Court. — St  Louis  &  Kansas  City  Land  Co.  v. 
Kansas  City,  36  S.  Ct  647,  241  U.  S.  419,  60 
L.  Ed.  1072,  affirming  judgment  Kansas  City 
V.  St  Louis  &  Kansas  City  Land  Co.,  169  S. 
W.  62,  260  Mo.  395. 

Ruling  of  state  court  as  to  effect,  as  to  cur- 
ative proceedings  to  assess  benefits,  of  a  decree 
in  a  state  court  holding  assessment  void,  does 
not  present  a  federal  question. — Id. 

Whether  assessment  of  benefits  in  street 
widening  proceedings  on  portion  of  one's  prop- 
erty is  an  adjudication  that  the  other  portions 
were  not  benefited  is  a  question  of  state  law 
not  reviewable  on  writ  of  error  to  a  state  court 
—Id. 

«=s>394  (19).  DeoMon9    rOating     to     naiiandl 
hanks. 

To  aive  the  supreme  court  Jurisdiction  to 
review  tne  decision  of  a  state  supreme  court  un- 
der the  banking  act,  the  plaintiff  in  error  must 
be  by  the  juds^ment  below  denied  some  right, 
title,  or  immunity  specially  claimed  under  said 
act  and  such  claim  must  be  for  himself,  and 
not  for  a  third  person,  in  whose  title  he  has 
no  interest— Miller  v.  National  Bank  of  Lan- 
caster, 106  U.  S.  542,  1  S.  Ct  536,  27  li.  Ed. 
289. 

Plaintiffs  in  error,  in  possession  of  real  es- 
tate under  a  decree  proviamg  that  on  a  certain 
day  they  must  surrender  it  to  a  trustee,  and 
that  upon  their  failure  to  do  so  he  may  have 
a  writ  of  habere  facias  possessionem,  sought 
to  enjoin  the  execution  of  the  writ  issued  in 
behalf  of  a  national  bank,  to  which  the  prop- 
erty had  meanwhile  passed  by  conveyance,  on 
the  ground  that  it  had  no  power  under  its  char- 
ter to  take  and  hold  the  property,  and  that  the 
deed  to  it  was  inoperative  and  void.  BM  that, 
as  the  conveyance  to  the  -bank  did  not  affect  the 
title  of  plaintiffs  in  error,  a  judgment  of  the 
state  court  awarding  it  possession  of  the  land 
did  not  have  the  effect  to  deny  them  any  "title, 
right,  privilege,  or  immunity"  under  the  na- 
tional bunking  act  (Itev.  St  tit  62),  and  a 
writ  of  error  would  not  lie  to  the  supreme 
court— Id. 

In  order  that  the  United  States  supreme 
court  may  acquire  jurisdiction  of  an  appeal  from 
a  state  supreme  court  under  the  national  bank 
act  the  question  is  whether  the  appellant  has, 
by  the  judgment  below,  been  denied  a  right 
thereunder  which  he  claimed  for  himself,  and 
not  for  a  third  person  in  whose  title  he  had  no 


interest— Miner  t.  Lancaster  Nat  Bank,  106 
U.  S.  542,  1  S.  Ct  536,  27  L.  Ed.  289. 

In  an  action  in  a  state  court  for  the  breadi 
of  a  contract  by  which  a  national  bank  pur- 
chased municipal  bonds  and  agreed  to  return 
them  to  the  seller  at  the  purchase  price,  or  leas, 
the  bank  interposed  the  defense  that  it  was 
forbidden  by  the  national  banking  act  to  make 
the  contract  in  question,  and  that,  oon8equently« 
it  was  exempted  from  all  liability  thereon. 
Held,  that  a  judgment  of  the  state  court  holding 
that  no  such  exemption  existed  was  subject  to 
review  by  the  federal  supreme  court  though 
the  state  court  rested  its  judgment  on  general 
principles  of  law,  and  did  not  expressly  deter- 
mine whether  or  not  the  act  of  congress  forbade 
a  national  bank  from  making  such  a  contract 
—Logan  County  Nat.  Bank  y.  Townsend,  139 
U.  S.  67,  11  S.  Ct  496,  35  L.  Ed.  107,  affirm- 
ing judgment  8  S.  W.  122.    ' 

In  an  action  in  a  state  court  against  a  na- 
tional bank  to  recover  usurious  interest  paid,  tlit 
right  given  to  such  banks  by  Rev.  St  |  5197,  to 
charge  the  same  rate  of  interest  as  state  banka 
of  issue,  is  not  "specially  set  up  or  claimed"  m> 
as  to  render  an  adverse  decision  b^  the  state  su- 
preme court  reviewable  in  the  United  States  su- 
preme court,  under  section  709.  when  the  only 
objection  made  to  the  complaint  is  that  it  flails  to 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  this  question  is  argued  and  determined 
according  to  the  technic»d  rules  of  pleading, 
without  any  suggestion  that  defendant  may  bo 
deprived  of  some  right  or  privilege  given  by  a 
statute  of  the  United  States.— Schuyler  Nat 
Bank  v.  Bollong,  150  U.  S.  85,  14  S.  Ct  24,  S7 
L.  Ed.  1008;  Id.,  150  U.  S.  90,  14  S.  Ct  26,  37 
L.  Ed.  1010. 

In  an  action  on  a  note  against  c  national 
bank,  wherein  the  only  defense  raised  is  that  the 
giving  of  the  note  was  part  of  a  transaction  in 
which  the  bank  illegally  purchased  its  own  stock, 
a  decision  of  the  state  court  which  is  based  on 
the  fact  that  the  purchase  of  stock  and  giving 
of  the  note  were  separate  transactions  is  not  re- 
viewable in  the  supreme  court  as  being  advem 
to  a  liability  claimed  under  United  States  lawa 
—Chemical  Nat  Bank  of  Chicago  v.  City  Bank 
of  Portage,  160  U.  S.  646,  16  S.  Ct  417,  40  L. 
Ed.  568. 

The  fact  that  a  state  court  decides  in  a  suit 
by  a  national  bank  against  a  corporation  that 
neither  a  national  bank  nor  any  other  person  can 
in  such  a  suit  recover  more  than  the  legal  rats 
of  interest,  while  it  has  previously  expressed  the 
opinion  that,  against  a  corporation  under  tlie 
state  law,  an  individual  may  recover  more  than 
the  statutory  rate,  does  not  involve  a  discrimina- 
tion against  national  banks,  so  as  to  anthoriss 
the  review  of  the  later  decision  by  the  suprems 
court— Union  Nat.  Bank  of  Chicago  v.  Louis- 
ville, N.  A.  &  C.  By.  Co.,  168  U.  S.  825,  16  & 
Ct  1039,  41  L.  Ed.  177. 

The  fact  that  Rev.  St  |  5197,  authorisee  • 
national  bank  to  receive  only  the  Interest  allowed 
b^  the  state  laws,  does  not  make  the  constno- 
tion  of  the  state  usury  law,  in  the  case  of  a  loan 
by  a  national  bank,  a  federal  question.- Id. 

After  the  filing  of  articles  of  assodatioa 
and  a  certificate  of  organisation  of  a  national 
bank  with  the  comptroller  of  the  currency,  but 
before  he  had  authorized  the  bank  to  begia 
business,  a  lease  was  made  in  its  name  of  a 
banking  building.  The  bank  was  never  author^ 
ized  to  do  business,  and,  in  fact  transacted  none* 
and,  in  an  action  subsec^uently  brought  in  a 
state  court  against  It  for  rent  it  set  up  that  the 
lease  was  void  under  the  prohibition  in  the  last 
clause  of  Rev.  St  S  6136,  against  doing  "any 
business,  except  such  as  is  incidental  and  neces- 
sarily preliminary  to  its  organization,"  until  au- 
thorized thereto  by  the  comptroller.  The  plain- 
tiff claimed  (1)  that  the  business  of  obtaining  th« 
lease  was  "incidental,"  etc*  ia  the  meaning  of 
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the  exception;  and  (Zj  that,  oonstrainj;?  the 
whole  section  together,  the  bank,  after  filing  its 
articles  and  certificate,  could  make  contracts  ap- 
propriate to  the  banking  business  which  would 
be  valid  as  between  the  parties,  bat  might  afford 
ground  for  forfeiting  its  charter.  Held,  that 
each  of  these  claims  was  a  claim  of  a  right  under 
a  federal  statute,  so  that  a  decision  denying  the 
same,  by  the  highest  state  court,  was  reviewable 
by  the  supreme  court.— McOormick  v.  Market 
Nat.  Bank  of  Chicago,  17  S.  Ct.  433,  165  TJ.  S. 
538,  41  L.  Ed.  817. 

A  decision  by  a  state  supreme  court  that  by 
a  donatio  causa  mortis  the  equitable  title  in  cer- 
tain national  bank  shares  passed  to  the  donee, 
under  general  principles  of  law,  involves  no 
federal  question,  and  is  not  reviewable  by  the 
supreme  court,  though  Rev.  St.  {  5139,  makes 
such  shares  transferable  on  the  books  of  the 
bank  in  such  manner  as  may  be  prescribed  by 
the  by-laws,  and  the  by-laws  of  the  particular 
bank  made  the  shares  transferable  only  on  its 
books.— Leyson  v.  Davis,  18  S.  Ct.  500,  170  U.  S. 
36,  42  L.  Ed.  939. 

Where,  in  a  suit  in  a  state  court  against  a 
national  bank  and  its  receiver  to  recover  money 
in  the  latter's  hands  claimed  to  have  been  held 
by  the  bank  as  a  trust  fund,  no  right  to  appro- 
priate trust  funds  was  claimed  by  defendants  un- 
der any  law  of  the  United  States,  and  no  claim 
w^as  inade  by  them  that  any  judgment  which 
might  be  rendered  for  plaintiff  would  contravene 
any  provision  of  the  banking  act,  and  the  court 
merely  adjudged  that  the  money  constituted  a 
trust  fund,  to  which  plaintiff  was  entitled,  no 
federal  question  is  involved,  so  as  to  authorize  a 
review  of  the  judgment  by  the  United  States  su- 
preme court  under  Rev.  St.  U.  S.  I  709,  Judg- 
ment 69  N.  W.  1151.  49  Neb.  795,  affirmed.— 
Capital  Nat  Bank  of  Lincoln,  Neb.  v.  First  Nat. 
Bank  of  Cadiz,  Ohio,  19  S.  Ct.  202,  172  U.  S. 
425,  43  L.  Ed.  502. 

The  decision  of  a  state  court  holding  that 
by  reason  of  their  false  assumption  of  corporate 
authority  the  officers,  directors,  and  shareholders 
of  what  purported  to  be  a  national  bank,  but 
which  never  obtained  legal  authority  to  do  busi- 
ness, became  liable  as  partners,  on  the  principle 
of  agency,  for  contracts  entered  into  in  the  name 
of  the  corporation,  does  not  involve  any  federal 
question  which  will  sustain  a  writ  of  error  from 
tile  supreme  court  of  the  United  States,  but  only 
a  question  of  general  law.— Seeberger  v.  Mc- 
Cormick,  20  S.  Ct.  128,  175  U.  S.  274,  44  L.  Ed. 
161,  dismissing  appeal  McCormick  v.  Market 
Nat.  Bank,  44  N.  B.  381,  162  III.  100. 

A  decision  by  the  highest  court  of  a  state 
adverse  to  the  right  claimed  under  Rev.  St.  U. 
S.  a  51»7,  5198  [U.  S.  Comp.  St.  1901,  p.  3493], 
to  recover  back  usi^Hous  interest  fsom  a  national 
bank,  presents  a  federal  question,  which  gives 
to  the  supreme  court  of  the  United  States  the 
ri^ht  to  review  the  judgment  of  such  state  court. 
Judgment  82  N.  W.  963,  111  Iowa,  583,  affirmed. 
—Talbot  V.  Sioux  City  Nat  Bank,  22  S.  Ct  621, 
185  U.  S.  182,  46  L.  Ed.  862. 

A  decision  of  a  state  court  that  the  statute 
of  limitations  applicable  to  the  right  to  enforce 
the  individual  liability  of  stockholders  in  nation- 
al banks  is  put  in  motion  by  a  4clay  of  the  Comp- 
troller of  the  Currency  in  making  an  assessment 
involves  a  federal  question  which  will  sustain  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  State&  Judgment  77  P.  531,  69  Kan. 
629,  reversed.— Rankin  v.  Barton,  26  S.  Ct  29. 
199  XL  S.  228,  50  L.  Bd.  163. 

■  The  express  denial  of  an  Immunity  claimed 
in  both  the  trial  and  appellate  courts,  under 
Rev.  St  U.  S.  S  5239  [U.  S.  Comp.  St  1901,  p. 
3515],  by  officers  and  directors  of  a  national  j 


bank  in  respect  to  the  rule  of  liability  applied 
for  making  false  official  reports  as  to  the  bank's 
financial  condition,  is  sufficient  to  sustain  the 
exercise  by  the  Supreme  Court  of  the  United 
States  of  its  appellate  jurisdiction  over  state 
courts.  Judgment  Outcalt  v.  Jones  Nat  Bank 
(Neb.  1905)  105  N.  W.  287;  Mosher  v.  Same, 
Id. ;  Yates  v.  Bailey,  Id. ;  Outcalt  v.  Same,  Id. ; 
Mosher  v.  Same,  Id. ;  Yates  v.  Bank  of  Staple- 
hurst,  Id.;  Outcalt  v.  Same,  Id.;  Mosher  v. 
Same,  Id. ;  Yates  v.  Utica  Bank,  Id. ;  Outcalt  v. 
Same,  Id.;  Mosher  v.  Same,  Id.;  modified.— 
Yates -v.  Jones  Nat  Bank,  27  S.  Ct  638,  206 
U.  S.  158,  51  Ia  Ed.  1002. 

A  decision  of  the  highest  state  court  that  cer- 
tain conveyances  absolute  on  their  face  are  mort- 
gages on  the  ground  that  redemption  shall  be 
granted  only  on  condition  that  the  grantor 
should  be  charged  with  the  debt  and  interest  is 
not  reviewable  in  the  federal  Supreme  Court, 
though  the  bill  avers  usury  exacted  by  a  national 
bank  and  prays  that  the  entire  interest  shall  be 
adjudged  forfeited  under  Rev.  St  U.  S.  S§  5197, 
5198  (U.  S.  Comp.  St.  1901,  p.  3493).— Holden 
Land  &  Live  Stock  Co.  v.  Interstate  Trading 
Co.,  34  S.  Ct.  661,  233  U.  S.  536,  58  L.  Ed.  1083, 
dismissing  appeal  123  P.  733,  87  Kan.  221. 

Plaintiffs  suing  directors  of  a  national  bank 
to  recover  deposits  on  the  ground  of  false  rep- 
resentations as  to  bank's  financial  condition  held 
entitled  to  appeal  to  the  federal  Supreme  Court 
from  a  judgment  of  the  highest  state  court  re- 
versing the  judgment  in  their  favor  in  the  trial 
court,  though  they  did  not  base  their  action  on 
Rev.  St  §  t)239  (Comp.  St  1913,  S  9831).  afid 
the  application  of  such  statute  was  suggested  by 
defendants'  answer. — Jones  Nat.  Bank  v.  Yates, 
36  S.  Ct  429,  240  U.  S.  541,  60  L.  Bd.  788,  re- 
versing judgment  139  N.  W.  844,  1135,  93  Neb. 
121. 

^:^94(20).  Deci9um$^   invoMng   hankntpiof^ 
acta. 

Where  the  only  controversy  in  a  case  in  a 
state  court  is  as  to  the  effect  to  be  given  to  an  or- 
der of  a  district  court  of  the  United  States  in 
bankruptcy,  to  sell  mortgaged  property  free  from 
incumbrance,  a  writ  of  error  lies  from  the  United 
States  supreme  court  to  review  a  decision  deny- 
ing the  right  claimed  by  one  cf  the  parties.— Fac- 
tors' &  Traders'  Ins.  Co.  v.  Murphy,  111  U.  S. 
738,  4  S.  Ct.  679,  28  L.  Ed.  582. 

The  United  States  supreme  court  has  juris- 
diction to  review  on  writ  of  error  the  judgment 
of  the  supreme  court  of  Louisiana  in  a  suit  be- 
tween citizens  of  that  state  for  the  foreclosure 
of  a  mortgage,  in  which  the  only  controversy  re- 
lates to  the  effect  to  be  given  a  sale  of  property 
under  an  order  of  the  United  States  district 
court  in  bankruptcy,  directing  the  mortgaged 
property  of  the  bankrupt  to  be  sold  free  of  in- 
cumbrances.—New  Orleans,  S.  Ft  &  L.  R.  Co.  v. 
Delamore,  114  U.  S.  501,  5  S.  Ct  1009.  29  L.  Bd. 
244,  following  Factors'  &  Traders'  Ins.  Co.  v. 
Murphy,  111  U.  S.  738,  4  S.  Ct  679,  28  L.  Bd. 
582. 

A  decision  of  a  state  court  of  final  resort 
that  the  presentation  of  a  bank  check  for  pay- 
ment operates  as  an  equitable  assignment  to  the 
holder  of  the  check  of  so  much  of  the  drawer's 
deposit  as  will  pa^  the  check,  so  as  to  prevent 
the  bank  on  which  the  check  is  drawn  from  aft- 
erwards setting  it  off  in  bankruptcy  proceedings 
against  a  debt  held  by  the  bank  against  the  mak- 
er, pursuant  to  the  provision  of  the  Revised 
Statutes  authorizing  the  set-off  of  mutual  credits 
in  bankruptcy  proceedings,  is  not  a  decision  de- 
nying a  right  given  by  an  act  of  congress,  since 
the  dispute  is  not  as  to  the  right  of  the  bank  to 
offset  the  deposit  but  merely  as  to  the  amount 
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of  the  set-off ;  and  hence  sach  Judgment  is  not  re- 
viewable by  the  supreme  court  of  the  United 
States  as  being  a  judgment  denying  a  right  se- 
cured by  the  constitution  or  laws  of  the  United 
States.— Boatmen's  Sav.  Bank  v.  State  Sav. 
Ass'n,  114  U.  S.  265,  5  S.  Ct  878,  29  L.  Ed.  174. 

Where  the  issue  is  as  to  the  validity  of  a 
transfer  by  a  trustee  in  bankruptcy,  and  wheth- 
er the  suit  is  barred  by  the  limitation  of  the 
bankrupt  act  (Rev.  St.  §  5057),  the  supreme 
court  of  the  United  States  has  jurisdiction  on 
writ  of  error  from  a  state  court. — Traer  v.  Clews, 
115  U.  S.  528,  6  S.  Ct.  155,  29  Lr.  Ed.  467,  af- 
jSrming  Clews  v.  Traer,  10  N.  W.  838. 

An  order  of  the  court  of  appeals  of  New 
York,  on  motion  and  affidavits,  perpetually  en- 
joining the  collection  of  a  judgment  on  the 
ground  that  the  debtor  had  been  discharged  in 
bankruptcy,  raises  a  federal  question,  when  the 
counter  affidavits  set  up  the  fact  that  the  debt 
evidenced  by  the  judgment  was  exempt  from  the 
operation  of  the  discharge,  under  Rev.  St  § 
5117,  because  of  its  fraudulent  and  fiduciary 
character,  and  an  appeal  will  lie  to  the  supreme 
court  of  the  United  States.— Palmer  v.  Hussey, 
119  U.  S.  96,  7  S.  Ct.  158,  30  L.  Ed.  362. 

Rev.  St.  §  709,  providing  for  the  review  by 
the  supreme  court  of  a  judgment  or  decree  of  a 
state  court  (1)  when  a  statute  of  or  an  authority 
exercised  under  the  United  States  is  drawn  in 
question,  and  held  invalid ;  (2)  when  a  statute  of 
or  an  authority  exercised  under  any  state  is 
drawn  in  question  on  the  ground  of  its  repugnan- 
cy to  the  constitution  of  the  United  States,  and 
held  valid;  and  (8)  when  any  title  or  right  is 
claimed  un^er  the  constitution,  laws,  or  author- 
ity of  the  United  States,  and  the  decision  is 
against  the  validity  of  such  title  or  right,— does 
not  authorize  the  review  of  a  decree  of  a  state 
court  setting  aside  conveyances  made  by  a  bank- 
rupt before  his  petition  in  bankruptcy  was  filed, 
in  a  suit  brought  by  his  assignee,  when  no  other 
question  is  raised  or  determined  than  the  in- 
tent of  the  grantor  to  defraud  his  creditors.— Mg- 
Kenna  v.  Simpson,  129  U.  S.  506,  9  S.  Ct.  365, 
32  L.  Ed.  771. 

Where  a  state  court  decides  against  the 
claim  of  an  assignee  in  bankruptcy  to  certain  of 
the  bankrupt's  property  under  Rev.  St  §  5044, 
the  decision  is  against  a  "right"  or  "title"  claim- 
ed under  a  statute  of  the  United  States  within 
the  meaning  of  Rev.  St  §  709,  and  its  judgment 
is  subject  to  review  by  the  supreme  court  of  the 
United  States.— Williams  v.  Heard,  140  U.  S. 
529, 11  S.  Ct  885,  35  L.  Ed.  550,  reversing  judg- 
ment Heard  v.  Sturgis,  146  Mass.  545,  16  N. 
B.  437. 

Upon  a  petition  for  a  judgment  of  revival, 
under  Civ.  Code  La.  art.  3547,  for  the  purpose  of 
preventing  a  judgment,  admitted  to  be  valid, 
from  being  prescribed  within  10  years  from  the 
time  of  its  rendition,  the  question  whether  the 
assignee  in  bankruptcy  of  the  deceased  judgment 
debtor  is  such  a  "representative"  of  the  debtor 
that  the  citation  may  issue  to  him,  as  well  as 
the  proper  manner  of  reviewing  the  decision  of 
that  question,  if  erroneous,  is  a  matter  of  state 
law  and  practice,  in  no  way  depending  upon  the 
United  States  constitution  or  any  act  of  con- 
gress, and  is  not  subject  to  review  by  the  su- 
preme court— Ludeling  v.  Chafl^e,  143  U.  S.  301, 
12  S.  Ct.  439,  36  L.  Ed.  313. 

In  a  suit  in  a  state  court  to  set  aside  a  deed 
from  plaintiff  to  defendant,  and  to  have  plaintiff 
declared  the  owner  of  the  equity  of  redemption 
in  the  lands,  it  appeared  that  defendant,  while 
holding  the  legal  title,  was  declared  a  bankrupt, 
and  conveyed  the  lands  to  his  assignee,  and  that 
he  again  purchased  the  same  at  the  assignee's 
sale.  In  his  pleadings  and.  proofs  defendant 
claimed  that  by  this  purchase  he  acquired  the 
lands  fre»  from  any  rights  plaintiff  might  have 
had  therein  before  such  sale.     The  court  held 


that  defendant  waa  a  trustee  for  plaintiff,  and 
entered  a  decree  accordingly,  which  was  affirm- 
ed by  the  state  supreme  court  Held  that,  al- 
though it  did  not  appear  from  the  opinions  ren- 
dered that  either  court  formally  passed  on  any 
federal  question,  yet  that  the  necessary  effect 
of  the  decree  was  to  denv  a  right  claimed  under 
the  authority  of  the  United  States,  and  the 
question  as  to  the  effect  of  the  bankruptcy  sale 
was  therefore  reviewable  by  the  United  States 
supreme  court.— Roby  ▼.  Colehour,  146  U.  S. 
15S,  13  S.  Ct  47,  36  L.  Ed.  922. 

A  decision  of  a  state  court  sustaining  a 
homestead  exemption  claimed  under  the  state 
statutes,  which  rests  on  the  effect  as  res  judi- 
cata^ of  an  order  of  a  court  of  bankruptcy  sus- 
taining such  exemption  in  proceedings  begun 
prior  to  a  sale  of  the  property  to  satisfy  the 
lien  of  a  general  judgment,  cannot  be  reviewed 
in  the  federal  Supreme  Court  where  the  only 
federal  right  specially  claimed,  if  any,  was  one 
of  immunity  from  the  discharge  in  bankruptcy. 
Writ  of  error  70  P.  786.  30  Wash.  307,  dis- 
missed.—Smalley  v.  Laugenour,  25  S.  Ct  216, 
196  U.  S.  93,  49  L.  Ed.  400. 

The  decision  of  a  state  court  as  to  whether 
a  conveyance  by  a  bankrupt  was  made  with  in- 
tent to  defraud  creditors  does  not  present  a  fed- 
eral question  which  can  be  considered  by  the 
federal  Supreme  Court  on  writ  of  error  to  a 
state  court  Judgment  56  A.  11,  75  Vt  361,  104 
Am.  St.  Rep.  899,  affirmed. — Thompson  ▼.  Fair- 
banks, 25  S.  Ct  306,  196  U.  S.  51B,  49  L.  Ed. 
577. 

A  judgment  of  the  highest  state  court  in 
favor  of  a  trustee  in  bankruptcy  in  an  action 
brought  by  him  to  recover  the  value  of  an  al- 
leged voidable  preference  may  be  reviewed  by 
the  federal  Supreme  Court  as  a  decision  against 
a  federal  right  or  immunity,  specially  set  up  or 
claimed,  where  the  state  court  answered  some  of 
the  defendant's  contentions  by  the  construction 
which  it  gave  to  the  bankrupt  act  Judgment 
Jackman  v.  Eau  Claire  Nat.  Bank  (1905)  104 
N.  W.  98,  125  Wis.  465,  affirmed.— Eau  Claire 
Nat.  Rank  v.  Jackman,  27  S.  Ct  391.  204  U.  S. 
522,  51  L.  Ed.  596. 

A  judgment  of  a  state  court  adverse  to  the 
plaintiff  in  an  action  in  which  he  specially  set 
up  a  title  acquired  by  a  purchase  of  property 
from  a  trustee  in  bankruptcy,  under  the  sanc- 
tion of  the  bankruptcy  court,  does  not  inTolve 
a  decision  of  the  federal  question  so  set  up 
which  will  sustain  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States,  where  the 
state  court  rests  its  judgment  solely  upon  the 
ground  that,  being  a  purchaser  pendente  lite 
from  the  trustee,  he  was  bound  by  a  decree  ren- 
dered against  the  trustee  in  a  suit  brought  by 
him  in  equity  to  set  aside  certain  bills  of  sale 
executed  by  the  bankrupt  covering  the  same 
property.— Corbett  v.  Craven,  30  S.  Ct  64.  215 
U.  S.  125,  54  L.  Ed.  122. 

Right  of  immunity  was  claimed  under  feder- 
al bankrupt  act  within  Rev.  St  fi  709  (U.  S. 
Com  p.  St.  1901,  p.  575),  governing  writs  of 
error  from  the  federal  Supreme  Court  to  state 
courts,  where  defendant  relied  on  his  discharge 
in  bankruptcy  to  defeat  an  action  on  a  debt— 
Zavelo  v.  Reeves,  33  S.  Ct  365,  227  U.  S.  625, 
57  L.  Ed.  676,  Ann.  Cas.  1914D,  664,  affirming 
judgment  Same  v.  J.  S.  Reeves  &  Co.,  54  So. 
654,  171  Ala.  401. 

A  decision  of  a  state  court  adverse  to  de- 
fense in  suit  over  the  title  to  realty,  of  the  two 
years'  limitation  from  accrual  of  cause  of  ac- 
tion against  an  assignee  in  bankruptcy  prescrib- 
ed by  Rev.  St  U.  S.  §  5057,  for  suits  between 
the  assignee  and  person  claiming  property  vest- 
ed in  assignee,  rests  on  a  nonfederal  ground*  so 
as  to  exclude  appellate  jurisdiction  of  the  fed- 
eral Supreme  Court  where  decision  was  based 
on  tlic  ground  that  adverse  claimants  were  not 
in  possession  when  assignee  was  appointed. — 
Yazoo  &  M.  V.  R.  Co.  v.  Brewer,  34  S.  Ct  90. 
231  U.  S.  245,  58  L.  Ed.  204.  dismissing  appeal 
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Brewer  v.  Yazoo  &  M.  V.  R.  Co.,  54  So.  987, 
128  La.  544. 

A  contention  that  a  decision  of  a  bankrupt- 
cy court 'that  a  claim  was  not  provable,  left  the 
claim  unaffected  by  a  discharge  raises  a  federal 
question  supporting  a  writ  of  error  from  the  fed- 
eral Supreme  Court  to  the  state  court. — Lesser 
V.  Gray.  35  S.  Ct.  227.  236  U.  S.  70.  59  U  Ed. 
471,  affirming  judgment  70  S.  E.  104,  8  Ga. 
App.  605. 

• 

^=»394(21).  Medium  of  payment. 

A  contention  by  defendant  that  a  coin  ten- 
dered to  it  by  plaintiff  was  not  legal  tender  un- 
der the  laws  of  the  United  States  is  not  a  claim 
to  a  right  under  such  laws,  but  a  denial  of  such 
a  claim ;  and  hence  a  decision  on  that  issue  by 
the  highest  state  court  adverse  to  defendant  is 
not  against  such  a  right  so  as  to  authorize  a  re- 
view oy  the  supreme  court,  under-  Rev.  St.  § 
709.— Jersey  City  &  B.  R.  Co.  v.  Morgan,  160 
U.  S.  288,  16  S.  Ct  276,  40  L.  Ed.  430. 

A  board  of  levee  commissioners,  acting  un- 
der a  state  statute  authorizing  them  to  borrow 
"money"  and  issue  negotiable  bonds  therefor, 
issued  bonds  acknowledging  themselves  *'indebt- 
cd*'  in  specified  sums  "in  gold  coin  of  the  United 
States,"  "which  sum"  they  bound  themselves 
to  pay  to  bearer.  A  bill  to  enforce  the  trust  and 
lien  securing  these  bonds  alleged  that  the  obli- 
gation of  the  bonds  and  the  security  were  im- 
paired by  certain  subsequent  acts  of  the  Legisla- 
ture. A  demurrer  to  the  biU  on  the  ground  that 
the  levee  board  had  made  the  bonds  payable  in 
gold  coin,  and  in  so  doing  had  exceeded  their 
powers  under  the  statute,  was  sustained;  and 
the  decision  was  affirmed  by  the  state  supreme 
court  on  that  ground  alone.  Heldy  that  the  pow- 
er to  borrow  "money"  and  issue  negotiable 
bonds  therefor  meant  the  power  to  borrow,  and 
to  pa^  in  whatever  was  monej  under  the  con- 
stitution and  laws  of  the  United  States;  that 
this  was  presumed  by  the  law ;  and  that  the  de- 
cision of  the  state  court,  by  proceeding  on  the 
contrary  implication,  which  limited  the  power 
to  another  kind  of  money  than  gold  coin,  in- 
volved the  denial  of  a  right  claimed  under  the 
constitution  and  laws  of  the  United  States,  and 
was  therefore  reviewable  by  the  supreme  court 
of  the  United  States.— Woodruff  v.  State  of 
Mississiopi.  162  U.  S.  291,  16  S.  Ct.  820,  40 
L.  Ed.  973. 

The  contention  in  i^  state  court  that  a  con- 
tract for  the  payment  of  gold  coin  is  invalid  will 
not  be  ground  for  writ  of  error  from  the  su- 
preme court  of  the  United  States,  when  the  de- 
cree of  the  state  court  is  for  payment  of  a  cer- 
tain amount  in  dollars  and  cents,  without  speci- 
fying any  particular  kind  of  money,  and  this  is 
afBrmed  by  the  supreme  court  of  the  state  on 
the  ground  that  the  defendants  have  not  been 
pr^udiced  by  merely  requiring  them  to  respond 
in  lawful  money. — Rae  v.  Homestead  Loan  & 
Guaranty  Co.,  20  S.  Ct  341,  176  U.  S.  121, 
44  L.  Ed.  398.  dismissing  writ  of  error  53  N. 
B.  220,  178  111.  369. 

^=»394  (22).  Denial  of  right  to  remove  cause 
to  federal  court. 

The  denial  by  a  state  court  of  an  applica- 
tion to  remove  a  cause  to  the  federal  court  rais- 
es a  federal  question  giving  jurisdiction  to  the 
federal  court.— Oakley  v.  Goodnow,  118  U.  S. 
43,  6  S.  Ct  944,  30  U  Ed.  61. 

Where  a  circuit  court  remands  a  cause,  and 
the  state  court  thereupon  proceeds  to  a  judg- 
ment therein,  which  is  affirmed  by  the  court  of 
last  resort  of  the  state,  such  court  cannot  be 
said  to  have  decided  against  any  federal  right 
by  reason  of  the  proceedings  for  removal  which 
will  render  its  judgment  subject  to  review  by 
the  supreme  ^ourt,  nor  is  the  action  of  the  cir- 
cuit court  in  remanding  the  cause  subject  to 
review  on  a  writ  of  error  to  the  state  court. — 


Nelson  ▼.  Moloney,  19  S.  Ct.  622.  174  U.  S. 
164.  43  L.  Ed.  934,  dismissing  appeal  53  N.  E. 
31,  158  N.  Y.  351. 

No  real  federal  question  which  will  support 
a  writ  of  error  from  the  federal  Supreme  Court 
to  a  state  court  is  raised  by  the  contention  that 
the  state  court  denied  a  federal  right  in  over- 
ruling an  application  to  remove  the  cause  to  a 
federal  Circuit  Court,  where  the  granting  of 
such  application  would  have  necessitated  the 
alignin|  on  the  side  of  the  plaintiff,  in  a  suit 
founded  on  an  express  trust,  a  trustee  who  was 
charged  with  a  repudiation  of  his  obligations  as 
trustee  by  a  refusal  to  apply  the  trust  funds  as 
required  by  the  trust  agreement,  and  as  to  whom 
not  only  was  an  accounting  'asked  and  an  in- 
junction prayed  to  prevent  him  from  disposing 
of  the  trust  property,  but  his  removal  as  trustee 
was  also  sought.— Fitzgerald  v.  Thompson,  32  S. 
Ct  185,  222  U.  S.  555,  56  L.  Ed.  314. 

The  asserted  right  to  remove  to  a  federal 
court  for  a  fraudulent  joinder  of  parties  defend- 
ant an  action  for  breach  of  contract  in  which  a 
resident  citizen  was  made  joint  defendant  with 
two  nonresident  corporations,  on  the  assump- 
tion that  on  the  evidence  to  be  introduced  the 
individual  defendant  could  not  be  held  liable,  is 
too  frivolous  to  serve  as  the  ba^is  of  a  writ  of 
error  from  the  federal  Supreme  Court  to  a  state 
court.— Deming  v.  Carlisle  Packing  Co..  33  S. 
Ct.  80.  226  U.  S.  102,  57  Ll  Ed.  140,  dismissing 
writ  of  error  Carlisle  Packing  Co.  v.  Deming, 
114  P.  172,  62  Wash.  455. 

Joint  liability  of  defendants  under  pleadings 
is  a  matter  of  state  law  on  which  the  decision 
of  the  highest  court  of  the  state  will  not  be  re- 
viewed by  the  federal  Supreme  Court  on  writ  of 
error  to  determine  whether  the  joinder  was 
fraudulently  made  to  prevent  removal.— Chica- 
go, R.  I.  &  P.  Ry.  Co.  V.  Schwyhart  33  S.  Ct 
250,  227  U.  S.  184,  57  L.  Ed.  473,  affirming 
judgment  Schwyhart  v.  Barrett,  130  S.  W.  388, 
145  Mo.  App.  332. 

Whether  declarations  stated  a  cause  of  ac- 
tion against  a  resident  joined  as  codefendant  * 
with  a  nonresident  is  a  matter  of  local  law,  and 
will  not  be  reviewed  by  the  federal  Supreme 
Court  as  presenting  question  whether  joinder 
was  fitLudulent  to  prevent  removal.— Id. 

The  federal  Supreme  Court,  on  writ  of  er- 
ror, presenting  question  whether  joinder  of  resi- 
dent with  nonresident  defendants  was  fraudu- 
lently made  to  prevent  removal,  can  only  consid- 
er whether  there  was  a  real  intent  to  secure  a 
joint  judgment. — ^Id. 

The  denial  by  a  state  court  of  a  second  peti- 
tion to  remove  a  cause  to  a  federal  court  does 
not  deny  any  federal  right  within  Rev.  St.  U. 
S.  §  709  (U.  S.  Comp.  St.  1901,  p.  575).  govern- 
ing the  appellate  jurisdiction  of  the  feaeral  Su> 
preme  Court  over  state  courts,  where  the  first 
removal  proceedings  were  remanded  to  the  state 
court— McLaughlin  Bros.  v.  Hallowell,  33  S.  Ct. 
465,  228  U.  S.  278,  57  L.  Ed.  835,  dismissing 
writs  of  error  111  N.  W.  428,  136  Iowa,  279, 
and  121  N.  W.  1030. 

Judgment  of  a  state  court  denying  a  second 
petition  to  remove  a  suit  against  a  partnership 
to  a  federal  court  for  diversity  of  citizenship 
after  refusing  to  substitute  the  partners  in 
place  of  the  firm  is  not  reviewable  in  the  federal 
Supreme  Court,  where  the  case  had  been  re- 
manded to  the  state  court  on  the  ground  that 
there  was  no  diversity  of  citizenship.— Id. 

^=»394  (23).  Contempt    proceedings. 

A  decision  by  the  hii^hest  court  of  a  state 
construing  its  own  prior  judgment,  and  holding 
that  a  party  thereto  has  not  been  guilty  of  a 
contempt,  is  not  an  appealable  final  judgment, 
nor  does  it  involve  a  federal  question  warrant- 
ing a  review  in  the  United  States  supreme  courts 
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— ^Newport  Licht  Co.  ▼.  City  of  Newport,  151 
U.  S.  827.  14  S.  Ct  429,  38  li.  Ed.  259. 

The  doctrine  that  a  judgment  committing  a 
person  for  contempt  is  not  reviewable  by  the 
lederal  supreme  court  applies  only  to  judgments 
in  indepedent  proceedings  for  contempt  in  the 
federal  circuit  courts,  and  not  to  judgments  by 
the  highest  court  of  a  state  depriving  the  pris- 
oner of  rights  claimed  under  the  constitution, 
laws,  or  treaties  of  the  United  States.— Tinsley 
Y.  Anderson,  18  S.  Ct.  805,  171  U.  S.  101,  43  U 
Bd.  91. 

The  objection  that  certain  published  articles 
did  not  constitute  a  contempt  of  court  does  not 
present  a  question  which  will  sustain  a  writ  of 
error  from  the  federal  Supreme  Court  to  a  state 
court;  at  least,  where  there  is  no  showing  that 
innocent  conduct  has  been  laid  hold  of  as  an  ar- 
bitrary pretense  for  an  arbitrary  punishment. 
Writ  of  error,  People  v.  News-Times  Pub.  Co. 
(Colo.  1006)  84  P.  912,  dismissed.— Patterson  v. 
People  of  State  of  Colorado,  27  S.  Ct.  556,  205 
U.  S.  454,  51  L.  Bd.  879,  10  Ann.  Cas.  689. 

The  objectioas  that  the  information  in  con- 
tempt was  not  supported  by  an  affidavit  until 
after  it  was  filed,  and  that  the  suits  referred  to 
in  the  published  articles  complained  of  as  con- 
stituting the  contempt  were  not  then  pending, 
present  questions' of  local  law,  which  will  not 
sustain  a  writ  of  error  from  the  federal  Su- 
preme Court  to  a  state  court. — Id. 

The  claim  of  a  right  under  the  federal  Con- 
stitution to  prove  the  truth  of  certain  published 
articles  held  to  constitute  a  contempt  of  court 
is  too  clearly  unfounded  to  serve  as  the  basis  of 
a  writ  of  error  from  the  federal  Supreme  Court 
to  a  state  court.— Id. 

«s»394(24).  Qu€9iicn8  of  foci. 

In  proceedings  for  mandamus  to  a  state 
comptroller  to  compel  him  to  draw  a  warrant 
for  plaintiff,  the  finding  of  the  state  court  that 
there  was  no  fund  in  the  treasury  on  which  the 
comptroller  could  lawfully  draw  his  warrant, 
because  there  had  been  no  appropriation  by  the 
legislature  for  payment  of  plaintiff's  daim,  is 
decisive  of  the  case,  and  involves  no  federal 
question.- Wailes  v.  Smith,  157  U.  S.  271,  15 
S.  Ct  624.  39  Li  Bd.  698. 

A  decision  by  a  state  supreme  court,  af- 
firming a  sentence  for  murder,  is  not  subject 
to  review  by  the  United  States  supreme  court, 
on  writ  of  error,  on  the  ground  that  the  verdict 
was  not  the  verdict  of  such  a  jury  as  is  con- 
templated by  the  constitution  of  the  United 
States,  when  it  appears  that  the  only  objection 
to  the  jury  consisted  in  the  alleged  mental  and 
physical  incapacity  of  one  of  the  jurors,  induced 
by  illness  at  the  trial,  and  that  the  question  as 
to  his  condition  was  purely  one  of  fact— In  re 
Buchanan,  158  U.  S.  31,  15  S.  Ct.  723,  39  L. 
Ed.  884. 

The  supreme  court  will  not  review,  on  writ 
of  error,  a  decision  of  a  state  court  involving  no 
federal  question,  or  other  question  of  law,  but 
a  mere  inference  of  fact  from  the  evidence.— 
Turner  v.  People  of  State  of  New  York.  18  S. 
Ct  38,  168  U.  S.  90,  42  D.  Ed.  392,  affirming 
judgment  People  v.  Turner,  145  N.  Y.  451,  40 
N.  E.  400. 

A  finding  by  the  court  that  warrants  is- 
sued under  and  by  virtue  of  certain  acts  of 
the  legislature  were  issued  with  intention  to 
have*them  circulate  as  money  is  not  a  finding 
of  fact,  but  is  in  the  nature  of  a  legal  conclu- 
sion, which  may  be  reviewable  by  the  8uprt>me 
court  of  the  United  States.  Judgment,  41  S.  W. 
157,  reversed.— Houston  &  T.  C.  R.  Co.  v.  Stnte 
of  Texas.  20  S.  Ct.  545,  177  U.  S.  66,  44  L.  Ed. 
673. 

What  facts  constitute  a  common-law  mar- 
riage is  purely  a  local,  and  not  a  federal,  ques- 
tion, and  will  not  sustain  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to  a 


state  court  Writ  of  error,  83  S.  W.  526,  184 
Mo.  358,  dismissed. — ^Keen  v.  Keen,  26  S.  Gt 
494,  201  U.  S.  319.  50  U  Ed.  772. 

A  decision  by  a  state  court  that  'certain 
tracts  of  land  were  not  within  the  ix>nndaries 
of  a  land  grant  rests  upon  a  question  of  fact 
which  cannot  serve  as  the  basis  of  a  writ  of  ei^ 
ror  from  the  federal  Supreme  Court  to  a  state 
court.— King  v.  State  of  West  Virginia,  80  S. 
Ct  225,  216  U.  S.  92,  54  L.  Bd.  396. 

Contention,  on  writ  of  error  to  state  court 
in  case  under  Bmployers*  Liability  Act,  that 
court  should  have  instructed*  verdict  for  defend- 
ant for  insufficiency  of  evidence,  held  too  lack- 
ing in  substance  to  prevent  grant  of  motion  to 
affirm.— Chicago,  R.  l.  &  Pac.  Ry.  Co.  v.  Devine, 
36  S.  Ct  27.  239  U.  S.  52.  60  L.  Ed.  140,  af- 
firming judgment  Devine  v.  Chicago,  B.  i«  & 
P.  By.  Co..  107  N.  B.  595,  266  111.  248. 

^»394  (25).  Decisiont  as  io  maiten  of  pleading 
m  and  practice. 

The  decision  by  a  state  supreme  court  dis- 
missing an  appeal  because  it  was  directed  to  the 
order  of  the  inferior  court,  refusing  to  set 
aside  its  judgment  dismissing  plaintiff's  case, 
rather  than  to  the  judgment  itself,  rests  *ipon 
grounds  of  state  procedure,  and  presents  no 
federal  question  reviewable  in  the  United  States 
supreme  court.— Tripp  v.  Santa  Rosa  St  B.  0>., 
144  U.  S.  126,  12  S.  Ct  655,  36  U  Ed.  371. 

In  a  suit  in  the  chancery  court  of  Alabama 
to  enjoin  a  city  from  selling  certain  lots  for 
taxes,  a  motion  was  made  to  compel  the  city  to 
produce  in  court  certain  depositions,  one  of 
which  contained  complainant's  testimony,  or,  in 
case  this  could  not  be  legally  done,  that  com- 
plainant be  given  reasonable  opportunity  to  es- 
tablish said  testimony.  The  record  failed  to 
show  that  this  motion  was  called  to  the  court's 
attention,  but  at  a  subsequent  term  the  cause 
was  submitted.'  When  the  argument  had  been 
nearly  completed,  an  application  was  made  to 
set  aside  the  submission,  in  order  that  the  mo- 
tion might  be  considered.  The  chancellor  ruled 
that  the  deposition  of  complainant  had  been 
taken  improperly,  and  that  in  view  of  the  fact 
that  there  had  been  ample  time  during  the  years 
the  cause  was  pending  to  procure  the  deposi- 
tions of  the  witnesses,  and  uie  further  fact  that 
the  submission  was  made  without  any  applica- 
tion for  a  continuance  to  get  their  depositions, 
the  motion  to  set  aside  the  submission  should 
be  denied.  On  an  appeal  to  the  supreme  court 
of  the  state  it  was  held  that  the  refusal  of  the 
chancellor  to  set  aside  the  submission  was  a 
matter  within  his  discretion,  and  could  not  be 
reviewed.  Held,  that  these  decisions  called  in 
question  no  rights  of  plaintiff  under  either  the 
fifth  or  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States,  and  that  no  federal 
question  was  passed  upon  or  necessarily  in- 
volved, so  as  to  give  the  supreme  court  jurisdic- 
tion of  a  writ  of  error. — Thorington  v.  City 
Council  of  Montgomery,  147  U.  S.  490, 13  S.  Ct 
394,  37  L.  Ed.  252. 

Code  Pub.  Gen.  Laws  Md.  art  5.  |  34,  pro- 
vides that,  where  no  exception  is  nled  to  the 
evidence  below,  the  court  of  appeals  shall  reader 
judgment  without  regard  to  any  variance  be- 
tween pleading  and  proof.  Held,  that  the  stat- 
ute related  to  a  matter  of  state  practice,  and 
was  not  in  conflict  with  the  constitution  of  the 
United  States,  or  any  law  of  congress,  and  its 
construction  rested  with  the  state  courts  alone, 
and  no  federal  question  was  involved.— Loeber 
V.  Schroeder,  149  U.  S.  580,  13  S.  Ct  934,  37 
L.  Ed.  856. 

The  question  of  the  sufficiency  of  an  indict- 
ment for  murder  in  the  common  for*,  and  not 
charging  robbery,  to  admit  of  evidence  of  rob- 
bery, and  thus  raise  the  offense  to  murder  in  the 
first  degree,  under  Code  Va.  |  8662,  by  which 
every  homicide  is  presumed  to  be  murder  in  the 
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second  degree,  punishable  by  imprisonment,  and  r  the   highest  'state   court,    after   reviewing   the 


murder  in  the  commission  of  robbery  is  murder 
in*  the  first  degree,  punishable  by  death,  is  not  a 
federal  question.— In  re  Robertson,  156  U.  S. 
183,  15  S.  Ct.  324,  39  L.  Ed.  389. 

Permission  to  amend  pleadings  being,  in 
general,  a  matter  within  the  discretion  of  the 
court,  the  refusal  of  a  state  court  to  permit  de- 
fendant to  amend  his  petition  for  removal  aft- 
er the  cause  has  remanded  by  the  federal  court 
is  not  the  denial  of  any  right  secured  by  the 
constitution  of  the  United  States.--Carr  v. 
Nichols,  157  U.  S.  370,  15  S.  Ct.  640,  39  I/.  Ed. 
736,  affirming  judgment  Nichols  v.  Stevens,  123 
Mo.  96.  25  S.  W.  578,  27  S.  W.  613,  45  Am. 
St  Rep.  514. 

A  ruling  of  a  state  court  as  to  whether  cer- 
tain issues  are  presented  by  the  pleadings  in- 
volves no  federal  question.--Grand  Rapids  &  I. 
R.  Co.  V.  Butler,  159  U.  S.  87,  15  S.  Ct.  991, 
40  L.  Ed.  85. 

The  question  whether  the  highest  state  court 
erred  in  holding  that  it  could  rightfully  deter- 
mine, from  the  statements  in  the  pleadings  fil- 
ed by  both  parties  to  a  controversy  pending  be- 
fore it,  that  the  averments  of  an  answer  set 
forth  no  defense  to  the  claim  of  the  plaintiff, 
is  not  reviewable  on  appeal  to  the  supreme 
court— Iowa  Cent  Ry.  Co.  v.  State  of  Iowa, 
160  U.  S.  389,  16  S.  Ct  344,  40  L.  Ed.  467. 

The  overruling  by  a  state  court  of  a  motion 
for  a  new  trial  in  a  criminal  case  is  a  matter 
within  the  court's  discretion,  and  is  not  re- 
viewable on  error  by  the  supreme  court  of  the 
United  States.— Smith  v.  State  of  Mississippi, 
162  U.  S.  592,  16  S.  Ct  900,  40  L.  Ed.  1082. 

Alleged  errors  in  the  method  of  summoning 
jurors  by  a  state  court  for  the  trial  of  one  ac- 
cused of  crime  are  not  reviewable  by  the  su- 
preme court  of  the  United  States,  unless  the 
trial  is  had  under  some  statute  repugnant  to 
the  constitution  of  the  United  States,  or  is  so 
conducted  as  to  deprive  the  accused  of  some 
right  or  immunity  secured  to  him  thereby.— Gib- 
son V.  State  of  Mississippi,  162  U.  S.  565,  16 
S.  Ct  904,  40  L.  Ed.  1075. 

The  refusal  of  a  state  supreme  court  in 
mandamus  proceedings  to  permit  the  respond- 
ent to  amend  his  answer  so  as,  for  the  first 
time,  to  set  up  that  a  state  statute  in  question 
is  void  under  the  federal  constitution,  is  a  mat- 
ter of  discretion,  and  does  not  involve  a  decision 
against  the  right  so  claimed,  so  as  to  make  the 
judgment  reviewable  by  the  federal  supreme 
court— Kipley  v.  People  of  Illinois,  18  S.  Ct. 
5^0,  170  U.  S.  182,  42  L.  Ed.  998. 

^  That  a  state  court  entertained  a  bill  of  re- 
view contrary  to  the  established  practice  of  the 
state,  or  gave  It  a  broader  scope  than  authoris- 
ed by  such  practice,  are  not  matters  which  can 
be  assigned  for  error  in  the  supreme  court.— Cen- 
K*^c,^?t«^*°*^  ^-  Stevens,  18  S.  Ct  403,  169 
y.  S  432,  ^D.  Ed.  807;  Id.,  18  S.  Ct  837, 
171  U.  S.  108,  43  L.  Ed.  97. 

A  decision  of  the  highest  state  court  that 
a  plea,  when  construed  most  strongly  against 
the  pleader,  does  not  disclose  the  defense  that 
the  note  in  suit  was  given  to  a  foreign  corpo- 
ration In  pursuance  of  business  carried  on  in 
another  state  without  compliance  with  the  stat- 
utory conditions  upon  which  its  right  to  do  busi- 
ness there  depended,  involves  purely  a  local 
question,  which  will  not  sustain  a  writ  of  error 
from  the  federal  Supreme  Court— Allen  v.  Al- 
leghany Co.,  25  S.  Ct  311,  196  U.  S.  458,  49 
Li.  Jem,  551. 


The  refusal  of  a  state  court  to  grant  for 
local  prejudice,  the  change  of  venue  askea  for 
in  a  criminal  case,  cannot  involve  a  federal 
question  of  sufficient  merit  to  sustain  a  writ  of 
error  from  the  federal  Supreme  Court,  where 


testimony,  decided  that  such  refusal  was  not  aa 
abuse  of  the  discretion  vested  in  the  trial  court. 
Writ  of  error,  State  v.  Barrington  (1906)  95 
S.  W.  235,  198  Mo.  23,  dismissed.— Barrington 
V.  State  of  Missouri.  27  S.  Ct  582,  205  U.  S. 
483,  51  U  £3d.  890. 

The  decision  of  a  state  court  that  the  fed- 
eral questions  alleged  to  be  involved  in  man- 
damus proceedings  were  entirely  put  out  of 
the  case  by  the  facts  set  forth  in  the  return 
to  the  alternative  writ,  presenting  a  question 
obviously  not  of  a  federal  character,  will  not- 
be  reviewed  by  the  federal  Supreme  Court, 
where  there  is  nothing  in  the  case  to  justify  a 
suspicion  that  the  federal  questions  were  sought 
.to  be  avoided,  or  were  avoided  by  giving  an  un- 
reasonable construction  to  the  pleadings.— Van- 
dalia  It  Co.  v.  State  of  Indiana,  28  S.  Ct.  130, 
207  U.  S.  369,  52  L.  Ed.  246. 

The  time  or  manner  in  which  a  state  court 
sees  fit  to  approve  the  bond  of  a  receiver  of  the 
property  of  a  corporation  convicted  of  violating 
the  state  anti-trust  laws  presents  no  substantial 
federal  question  under  Const.  U.  S.  Amend.  14. 
—Waters-Pierce  Oil  Co.  v.  State  of  Texas,  29 
S.  Ct  227.  212  U.  S.  112,  53  L.  Ed.  431. 

The  refusal  of  a  state  court  to  permit  the 
filing  of  a  plea  setting  up  a  federal  question 
does  not  necessarily  involve  a  decision  of  such 
question  so  as  to  sustain  the  appellate  juris- 
diction of  the  Supreme  Court  of  the  United 
States,  where  the  state  court  may  have  refus- 
ed such  permission  either  because  the  plea  was 
not  filed  until  more  than  nine  months  after  the 
declaration,  and  not  until  the  case  was  called 
for  trial,  or  because  such  plea,  which  went  in 
terms  to  the  whole  declaration,  and  prayed 
judgment,  was  clearly  bad  as  to  the  second 
count  in  the  declaration.— Western  Union  Tel- 
en-aph  Co.  v.  Wilson,  29  S.  Ct  403,  213  U.  S. 
52,  53  U  Ed.  693. 

The  construction  and  effect  of  a  prior  de- 
cree of  a  state  court,  and  how  far  it  bound  the 
state,  and  whether  or  not  it  bound  parties  sub- 
sequently coming  in,  are  matters  of  state  pro- 
cedure, the  rulings  upon  which  cannot  present 
any  question  which  will  sustain  a  writ  of  er- 
ror from  the  federal  Supreme  Court  to  a  state 
court— Kine  v.  State  of  West  Virginia,  30  S. 
Ct  225,  216  U.  S.  92.  54  L.  Ed.  391:^ 

The  dismissal  of  the  petition  of  the  owner, 
brought  under  Act  Ky.  March  15,  1906,  c.  22, 
art.  3,  for  the  assessment  and  taxation  of  his 
lands  to  escape  the  forfeiture  provided  by  that 
statute,  because  such  petition  did  not  contain 
a  description  of  the  land  sufficient  to  identify 
it,  involves  no  federal  question  which  can  be 
reviewed  by  the  federal  Supreme  Court  on 
writ  of  error  to  a  state  court,  unless  the  rul- 
mg  was  so  arbitrary  and  baseless  as  to  amount 
to  a  deprivation  of  due  process  of  law.— (1911) 
Kentucky  Union  Co.  v.  Commonwealth  of  Ken- 
H^J"^'^^  ?•  Ct  171,  219  U.S.  140,  65  L.  Ed. 
137,  affirming  judgments  (1907)  106  S.  W.  260 
127  Ky.  667,  and  (1908)  life  S.  W.  93i;  128^! 
610,  111  8.  W.  362,  &  Ky.  Law  Rep.  857. 

Refu<3al  to  allow  amendment  to  a  petition 
in  an  action  on  the  original  safety  appliance 
act  of  March  2,  1898,  after  cause  had  been 
twice  tried,  and  period  of  limitation  had  ex- 
pired, to  allege  that  the  cars  had  been  used  in 
interstate  commerce,  is  not  reviewable  in  the 
federal  Supreme  Court  on  writ  of  error  to  a 
state  court.— (1912)  Brinkmeier  v.  Missouri  Pac. 
R  Co.,  32  S.  Ct  412,  224  U.  S.  268,  56  L.  Ed. 
758,  affirming  judgment  (1909)  105  P.  221.  81 
Kan.  101, 

The  power  of  the  United  States  Supreme 
Court  on  writ  of  error  to  a  state  court  to  re- 
view its  ruling  on  a  plea  in  abatement  is.  not 
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affected  by  Rev.  St.  t  1011  (U.  S.  Comp.  St. 
1901,  p.  715),  providing  that  there  shall  be  no 
reversal  in  the  Supreme  Court  for  error  in  plea 
in  abatement  other  than  a  plea  to  the  juris- 
diction of  the  court. — Buck  Stove  &  Range  Co. 
V.  Vickers,  33  S.  Ct.  41,  226  U.  S.  205,  57  L. 
Ed.  189,  reversing  judgment  101  P.  668,  80 
Kan.  29. 

Rev.  St.  S  723  (U.  S.  Comp.  St  1901,  p. 
583),  providing  that  suits  in  equity  shall  not 
be  sustained  in  United  States  courts  where 
there  is  an  adequate  remedy  at  law,  is  so  in- 
applicable to  the  practice  in  United  States 
court  for  the  Indian  Territory,  which,  under 
Act  March  1,  1889,  S  6,  is  to  conform  to  the 
Arkansas  practice,  that  the  assertion  of  a  right 
in  a  case  brought  in  that  court  and  transferred 
to  the  Oklahoma'  court  to  have  it  determined 
.  in  equity,  does  not  raise  a  substantial  federal 
question  which  will  sustain  a  writ  of  error 
from  the  Supreme  Court  under  Rev.  St.  §  709 
(U.  S.  Comp.  St.  1901,  p.  575).— Dill  v.  Ebey, 
33  S.  Ct  620,  229  U.  S.  199,  57  L.  Ed.  1148, 
dismissing  appeal  112  P.  973,  27  Okl.  584, 
46  li.  It  A.  (N.  S.)  440. 

No  federal  question  is  raised  by  the  act  of 
the  United  States  court  for  the  Indian  Terri- 
tory in  overruling  a  demurrer  by  which  de- 
fendant sought  to  assert  a  right  to  trial  by 
jury  where  under  the  local  practice  such  an  ob- 
jection v^as  not  ground  for  demurrer. — Id. 

A  judgment  of  the  Oklahoma  Supreme  Court 
dismissing  for  defect  of  parties  a  writ  of  error 
in  a  case  transferred  to  the  state  trial  court 
from  a  federal  court  for  the  Indian  Territory 
under  the  enabling  act  of  June  16,  1906,  and 
the  state  Constitution,  involved  a  question  of 
local  law,  and  was  not  reviewable  in  the  federal 
Supreme  Court— John  v.  Paoillin,  34  S.  Ct.  178. 
231  U.  S.  583,  58  L.  Ed.  881,  dismissing  writ 
of  error  104  P.  365,  24  Okl.  636,  and  106  P. 
838,  24  Okl.  642. 

Ruling  of  a  state  court  involving  only  de- 
cision of  a  question  of  local  pleading  and  prac- 
tice is  not  reviewable  in  the  federal  Supreme 
Court.— Washington  v.  Miller,  35  S.  Ct.  119, 
235  U.  S.  422,  59  L.  Ed.  295,-  affirming  decree 
129  P.  58,  34  Okl.  259. 

Whether,  by  consenting  to  a  revivor  of  ac- 
tion in  name  of  plaintiffs  executrix,  defendant 
was  estopped  from  challenging  her  capacity  to 
sue,  was  a  state  question,  not  reviewable  by  the 
federal  Supreme  Court.— Parker  v.  McLain,  35 
S.  Ct  632,  237  U.  S.  469,  59  L.  Ed.  1051,  dis- 
missing appeals  McLain  v.  Parker,  129  P.  1140, 
88  Kan.  717  pnd  Id.  131  P.  153,  88  Kan.  873. 

The  ruling  of  the  highest  court  of  a  state 
that  the  failure  of  declaration  in  suit  under  the 
federal  Employers'  Liability  Act  to  show  that 
employ^  was  engaged  in  interstate  commerce 
when  injured,  was  cured  by  a  charge  in  the 
plea  and  admission  in  the  replication,  is  bind- 
ing on  federal  Supreme  Court— Central  Ver- 
mont R.  Co.  v.  White,  35  S.  Ct  865,  238  U- 
S.  507,  50  L.  Ed.  1433,  affirming  judgment 
White  V.  Central  Vermont  R.  Co.,  89  A.  618,  87 
Vt.  330. 

Matters  of  local  practice  are  not  open  for 
review  in  federal  Supreme  Court  on  writ  of  er^ 
ror  to  state  court — Ferryman  v.  Woodward,  35 
S.  Ct  830.  238  U.  S.  148,  59  L.  Ed.  1242,  af- 
firming decree  133  P.  244,  37  Okl.  792. 

The  federal  Supreme  Court  on  writ  of  error 
to  a  state  court  to  review  dismissal  of  suit  may 
not  determine  whether  the  state  court  could 
have  thrown  out  the  suit  on  the  grounds  of  ade- 
quate remedy  at  law  where  it  treated  the  merits 
as  before  it.— Bi-Metallic  Inv.  Co.  v.  State 
Board  of  Equalization,  36  S.  Ct  141,  239  U. 
S.  441,  60  L.  Ed.  372,  affirming  decree  State 
Board  of  Equalization  v.  Bi-Metallic  Inv.  Co.. 
138  P.  1010,  56  Colo.  512. 


Whether  petition  states  a  cause  of  action 
against  a  resident  joined  as  codefendant  is  a 
matter  of  local  law,  not  open  on  writ  of  error 
from  the  federal  Supreme  Court.— Chicago,  R. 
I.  &  P.  Ry:  Co.  V.  Whiteaker,  36  S.  Ct  152, 
239  U.  S.  421,  60  L.  Ed.  360,  affirming  judg- 
ment Whiteaker  v.  Chicago,  R.  I.  &  P.  R.  Co., 
160  S.  W.  1009,  252  Mo.  43a 

Allowance  of  amendment  to  declaration 
bringing  the  action  within  Employers*  Liability 
Act  infringes  no  federal  right  where  the  only 
difference  is  the  additional  allegation  that  plain- 
tiff was  .injured  on  interstate  trip. — Kansas 
City  Western  Ry.  Co.  v.  McAdow,  36  S.  Ct 
252,  240  V.  S.  51,  60  L.  Ed.  520,  affirming 
judgment  McAdow  v.  Kansas  City  Western  Ry. 
Co.,  164  S.  W.  188. 

Whether  two  years'  limitation  prescribed  by 
Employers'  Liability  Act  was  disregarded  by 
permitting  amendment  to  the  complaint  is  a 
federal  question  subject  to  re-examination  by 
writ  of  error. — Seaboard  Air  Line  Ry.  v.  Renn, 
36  S.  Ct  567,  241  U.  S.  290.  60  L.  Ed.  1006. 
affirming  judgment  (N.  C.)  Remi  v.  Seaboard 
Air  Line  Ry.,  86  S.  E.  964. 


—  Richt  of  review,  aad  par- 
ties. 

See  13  Cent.  Dig.  Courts,  fiS  1078.  1079. 

Persons  entitled  to  review,  see  Appeal  and  Er- 
ror, ^=»141. 

Under  Rev.  St.  S  709,  allowing  decisions  of 
state  supreme  courts  to  be  reviewed  by  the  su- 
preme court  of  the  United  States  in  cases  where 
a  title,  right,  privilege,  or  immunity  is  claimed 
under  a  statute  of  tne  United  States,  and  the 
decision  of  the  state  court  is  against  that  right 
title,  privilege,  or  immunity,  plaintiff  cannot 
bring  a  writ  of  error  to  review  a  decision  of  a 
state  court  in  favor  of  defendant,  who  claims  a 
right  under  a  statute  of  the  United  States.— 
Sute  of  Missouri  v.  Andriano,  138  U.  S.  496, 
11  S.  Ct  385,  34  L.  £3d.  1012,  affirming  judg- 
ment 92  Mo.  70,  4  S.  W.  263. 

Where  a  suit  brought  against  a  federal  rail- 
road receiver  and  the  railroad  company  results 
in  a  judgment  against  the  company  and  in  favor 
of  the  receiver,  a  writ  of  error  by  the  company 
to  the  United  States  supreme  court  cannot  be 
maintained  on  the  ground  that  an  immunity 
claimed  under  the  authority  of  the  receiver  waa 
denied;   for  the  immunity  must  be  one  of  the 

?laintiff  in  error,  and  not  of  a  third  person. — 
*ezas  &  P.  Ry.  Co.  v.  Johnson,  101  U.  S.  81, 
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14  S.  Ct  250,  38  L.  Ed.  81. 

To  give  the  supreme  court  jurisdiction  to 
review  the  judgment  of  a  state  court  against  a 
title  or  right  set  up  or  claimed  under  a  statute 
of,  or  an  authority  exercised  under,  the  United 
States,  that  title  or  right  must  be  one  of  the 
plaintiff  in  error,  and  not  of  a  third  person 
only;  and  the  statute  or  authority  must  be  di- 
rectly, and  not  collaterally,  in  issue.-^>>nde  v. 
York,  18  S.  Ct  234,  168  U.  S.  642,  42  Ll  Ed. 
611. 

A  stranger  to  a  contract  cannot  raise  the 
question  of  its  impairment  for  the  purpose  of 
creating  a  federal  question  to  give  jurisdiction 
on  writ  of  error  from  the  supreme  court  of  the 
United  States  to  a  state  court.— Phinney  ▼. 
Trustees  of  Sheppard  &  Enoch  Pratt  Hospital, 
20  S.  Ct.  573,  177  U.  S.  170,  44  L.  Ed.  720. 

A  decision  of  a  state  court  in  favor  of  a 
right  or  privilege  claimed  by  a  party  under,  an 
act  of  congress  will  not  be  reviewed  in  the 
supreme  court  of  the  United  States  at  the  in- 
stance of  the  adverse  part^»  ^^o  made  no  claim 
under  that  statute.— De  Lamar's  Nevada  Gold- 
Min.  Go.  V.  Nesbitt,  20  S.  Ct.  715.  177  U.  S. 
523,  44  L.  Ed.  872. 

In  order  to  be  heard  in  the  supreme  court 
i  of  the  United  States  od  writ  of  error  to  a  statt 
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court  on  a  question  as  to  a  right  to  share  in  * 
the  distribation  of  a  fund,  the  party  who  seeks 
to  raise  the  question  must  have  raised  it  in  the 
state  court,  and  cannot  avail  himself  of  the  fact 
that  some  one  else  has  raised  it  there,  if  he  fail- 
ed to  do  so. — Sully  V.  American  Nat.  Bank,  20 
S.  Ct.  935.  178  U.  S.  289,  44  L.  Ed.  1072. 

The  jurisdiction  of  the  supreme  court  of 
the  United  States  to  review  a  decision  of  a 
circuit  court  under  Act  Cong.  March  3,  1891,  c. 
517,  §  5,  26  Stat.  827  [U.  S.  Comp.  St.  1901,  p. 
549],  on  the  ground  that  the  constitution  or  law 
of  the  state  is  claimed  to  be  in  contravention  of 
the  constitution  of  the  United  States,  is  not 
limited  to  a  case  in  which  the  constitutional 
question .  is  raised  by  the  plaintiff,  but  extends 
to  every  case  in  which  either  party  claims  that 
the  state  law  is  in  contravention  of  the  federal 
constitution,  and  that  claim  is*  either  sustained 
or  rejected,  if  the  unsuccessful  party  seeks  to 
have  the  decision  reviewed  by  the  supreme 
court.  Judgment  (C.  C.)  91  F.  37,  reversed.— 
Loeb  V.  Trustees  of  Columbia  Tp.,  21  S.  Ct. 
174,  179  U.  S.  472,  45  D.  Ed.  280. 

The  objection  that  persons  may  be  deprived 
of  their  rights  without  due  prpcess  of  law  un- 
der the  Massachusetts  Torrens  act  for  land 
registration,  because  it  provides  for  adjudicat- 
ing the  rights  of  certain  classes  of  persons  who 
are  notified  onl^  hj  posting  notices,  registered 
letters,  or  publication,  and  for  the  registration 
of  dealings  with  the  land  after  the  original  reg- 
istration, cannot  be  raised,  so  as  to  give  juris- 
diction on  writ  of  error  to  the  supreme  court  of 
the  United  States,  by  a  person  who  is  not  affect- 
ed by  these  provisions  of  the  act  because  he  has 
the  requisite  notice. — Tyler  v.  Judges  of  Court 
of  Registration,  21  S.  Ct.  206,  179  U.  S.  400, 
45  L.  Ed.  252,  dismissing  writ  of  error  55  N. 
E.  812,  175  Mass.  71,  51  U  R.  A.  433. 

A  case  involving  a  constitutional  question 
as  to  the  impairment  of  the  obligation  of  a  con- 
tract, on  writ  of  error  to  a  state  court,  will  not 
be  dismissed  by  the  supreme  court  of  the  United 
States  on  the  ground  that  the  constitutional 
question  was  raised  only  by  certain  public 
boards  which  had  not  the  capacity  to  raise  the 
question,  when  the  state  court  has  held  that 
puch  boards  have  a  fiduciary  capacity  to  present 
the  constitutional  question  since  this  is  a  mat- 
ter of  local  law  on  which  the  state  decision  will 
be  accepted.  Judgment,  State  ex  rel.  Wilder  v. 
Board  of  Liquidation  of  City  Debt,  26  So.  679, 
51  La.  Ann.  1849,  afiirmed. — ^Board  of  Liquida- 
tion of  City  Debt  v.  State  of  Louisiana,  21  S. 
Ct.  263,  179  U.  S.  622,  45  L.  Ed.  347. 

A  taxpayer  who  admits  that  his  own  tax  is 
correct  cannot,  on  the  ground  that  he  will  be  de- 
prived of  his  property  without  due  process  of 
law,  and  denied  the  equal  protection  of  the  laws, 
contrary  to  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  have  a  writ 
of  error  from  the  United  States  Supreme  Court 
to  review  a  construction  by  the  Supreme  Court 
of  the  state  of  the  statutes  thereof,  as  exempt- 
ing in  whole  or  in  part  certain  corporations 
from  the  payment  of  taxes. — State  of  Missouri 
V.  Dookery,  24  S.  Ct.  53,  191  U.  S.  165,  48  L. 
Ed.  133,  63  L.  R.  A.  571. 

A  decree  of  the  Wisconsin  Supreme  Court, 
dismissing  a  petition  in  the  name  of  the  state 
by  a  private  citizeh  asking  that  court,  in  the  ex- 
ercise of  its  original  jurisdiction  under  Const 
Wig.  art.  7,  §  3,  to  enjoin  certain  state  officers 
from  enforcing  the  state  income  tax  law,  can- 
not without  consent  of  the  state  be  brought  to 
the  federal  Supreme  Court  by  writ  of  error. — 
State  of  Wisconsin  ex  rel.  Bolens  v.  Frear,  34 
S.  Ct.  272.  231  U.  S.  616,  58  L.  Ed.  400,  dis- 
missing writ  of  error,  134  N.  W.  673,  148  Wis. 
456. 


—  Time  and  maimer 
inc  federal  qnestlea. 
oovrt. 

See  18  Cent  Dig.  Courts,  f  1080. 


of  rale- 
la  state 


The  assertion  of  a  federal  question  after 
judgment  of  the  highest  court  of  the  state  on  an 
application  to  it  for  a  rehearing  comes  too  late 
to  justify  the  interposition  of  the  United  States 
supreme  court— Susquehanna  Boom  Co.  v. 
West  Branch  Boom  Co.,  110  U.  S.  57,  3  S.  Ct. 
438,  28  L.  Ed.  69;  Texas  &  P.  Ry.  Co.  v. 
Southern  Pac.  Ry.  Co.,  137  U.  S.  48.  11  S.  Ct 
10,  34  Ll  Ed.  614,  affirming  judgment  6  So.  888, 

41  La.  Ann.  970, 17  Am.  St.  Rep.  445;  Bushnell 
V.  Crooke  Mining  &  Smelting  Co.,  148  U.  S. 
682,  13  S.  Ct  771,  37  L.  Ed.  610 ;  Loeber  v. 
Schroeder,  149  U.  S.  580.  13  S.  Ct.  934,  37  L. 
Ed.  856 :  Sayward  v.  Denny,  158  U.  S.  180,  15 
S.  Ct  777,  39  L.  Ed.  941 ;  Pim  v.  City  of  St 
Louis,  17  S.  Ct.  322.  165  U.  S.  273,  41  L.  Ed. 
714;  Capital  Nat  Bank  of  Lincoln.  Neb.  v. 
First  Nat  Bank  of  Cadiz,  Ohio,  19  S.  Ct  202, 
172  U.  S.  425,  43  L.  Ed.  502,  affirming  judg- 
ment 69  N.  W.  1151,  49  Neb.  795 ;  Miller  v. 
Cornwall.  R.  Co«  18  S.  Ct  34,  168  U.  S.  131, 

42  L.  Ed.  409;  Turner  v.  Richardson,  21  S.  Ct 
295.  180  U.  S.  87,  45  Ll  Ed.  438,  affirming 
judgment  Richardson  v.  Turner,  28  So.  158,  52 
La.  Ann.  1613 ;  Weber  v.  Rogan,  23  S.  Ct.  263, 
188  U.  S.  10,  47  L.  Ed.  363;  Barrington  v. 
State  of  Missouri,  27  S.  Ct  582,  20J5  U.  S.  483, 
51  L.  Ed.  890.  dismissing  writ  of  error  State  v. 
Barrington,  95  S.  W.  235,  198  Mo.  23. 

Where  it  does  not  appear  in  any  part  of  the 
record  that  any  federal  question  was  actually 
presented  for  consideration,  or  in  any  way  re- 
lied on.  in  the  state  court,  before  the  final  judg- 
ment from  which  the  writ  of  error  has  been 
taken,  the  fact  that,  after  the  final  judgment 
and  in  the  petition  for  a  writ  of  error,  a  federal 
question  was  presented,  will  not  give  the  su- 
preme court  jurisdiction,  and  the  writ  will  be 
dismissed. — ^Board  of  Sup'rs  of  Santa  Cruz 
County  V.  Santa  Cruz  R.  Co.,  Ill  U.  S.  361, 
4  S.  Ct.  474,  28  L.  Ed.  456;  Simmerman  v. 
State  of  Nebraska,  116  U.  S.  54,  6  S.  Ct  333, 
20  L.  Ed.  535;  Calhoun  v.  Lanaux,  127  U.  S. 
634,  8  S.  Ct.  1345,  32  L.  Ed.  297. 

That  a  federal  question  was  involved  does 
not  appear  from  the  record,  in  an  action  against 
a  mutual  benefit  association  'for  forfeiture  of 
its  charter,  showing  that  a  motion  for  a  new 
trial,  which  was  overruled,  was  made  on  the 
ground  that  the  statute  under  which  the  action 
was  brought  was  unconstitutional,  it  not  appear- 
ing whether  the  constitution  of  the  United 
States  or  of  the  state  was  intended.— Endowment 

6  Benevolent  Ass'n  v,  Kansas,  120  U.  S.  103, 

7  S.  Ct  499,  30  L.  Ed.  593. 

A  judgment  of  a  state  court  cannot  be  re- 
viewed on  writ  of  error  as  a  decision  against  a 
right  under  the  constitution  of  the  United 
States,  unless  the  record  shows  that  such  right 
was  set  up  in  the  trial  court— <^happell  v.  Brad- 
Shaw,  128  U.  S.  132,  9  S.  Ct  40,  32  L.  Ed.  369; 
Miller  v.  State  of  Texas,  153  U.  S.  535, 14  S.  Ct 
874,  38  L.  Ed.  812  ;  Morrison  v.  Watson,  154  U. 
S.  Ill,  14  S.  Ct  995.  38  L.  Ed.  927 ;  Winona  & 
St.  P.  Land  Co.  v.  Minnesota,  159  U.  S.  540, 
16  S.  Ct  88,  40  L.  Ed.  252;  Chemical  Nat 
Bank  v.  City  Bank,  160  U.  S.  646,  16  S.  Ct 
417,  40  L.  Ed.  568. 

An  objection  to  the  form»  of  the  oath  of  the 
jury  not  having  been  taken  at  the  trial,  nor  on 
motion  for  new  trial,  nor  on  motion  in  arrest, 
and  the  supreme  court  of  the  state,  before  which 
it  was  first  raised,  having  for  that  reason  re- 
fused to  consider  it,  the  objection  cannot  be  con- 
sidered by  the  United  States  supreme  court  on 
writ  of  error ;  Rev.  St  §  709,  providing  for  re- 
view of  a  decision  against  any  right,  etc.,  "spe- 
cially   set   up    or   claimed"    under   the    United 
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States  coii8titation.~BaIdwin  y.  State  of  Kan- 
sas, 129  U.  S.  62,  9  S.  Ct.  198,  32  L.  Ed.  040. 

The  supreme  court  of  the  United  States  wUl 
not  retain  a  case  for  the  purpose  of  deciding 
whether  or  not  Sess.  Laws  Colo.  1889,  p.  444, 
appointing  a  supreme  court  commission,  empow- 
ered to  hear  and  decide  causes,  subject  to^  the 
approval  of  the  state  supreme  court,  is  in  viola- 
tion of  Const  Amend.  14,  providing  that  no  per- 
son shaU  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  where  plaintiffs  in 
error  acquiesced  in  thet  hearing  of  the  cause  by 
the  commission,  participated  in  the  argument 
before  that  body,  petitioned  the  supreme  court 
for  a  rehearing,  and  did  not  moot  the  uncon- 
stitutionality 01  the  act  until  after  the  final 
judgment  of  the  supreme  court  had  been  an- 
nounced, and  the  petition  for  rehearing  overrul- 
ed.—Butler  V.  Gage,  138  U.  S.  52,  11  S.  Ct. 
235,  34  li.  Ed.  869. 

Where,  on  proceedings  in  error  to  review  the 
judgment  of  a  state  court  upholding  the  validity 
of  a  statute  alleged  to  impair  the  obligation  of 
a  contract,  it  appears  that  neither  the  pleadings 
in  the  trial  court,  the  assignment  of  errors,  nor 
the  opinion  of  the  supreme  court  contain  any 
reference  to  the  federal  question,  there  is  color 
for  a  motion  to  dismiss,  though  two  days  after 
the  entry  of  the  decree  affirming  the  trial  court 
it  was  BO  modified  as  to  show  that  appellants 
presented  such  federal  question,  and  that  the 
decision  was  adverse  to  their  contention.— East 
Tennessee,  V.  &  G.  Ry.  Co.  v.  Frazier,  139  U. 
S.  288,  11  S.  Ct.  517,  35  L.  Ed.  196,  affirming 
Frazier  t.  East  Tennessee,  V.  &  G.  Ry.  Co.,  88 
Tenn.  138,  12  S.  W.  537. 

When  from  the  pleadings  and  record  it  is 
apparent  that  a  state  supreme  court  could  not 
have  reached  the  decision  announced  except  by 
disposing  of-  a  federal  question,  the  supreme 
court  of  the  United  States  will  review  such,  ques- 
tion, although  it  was  not  put  in  issue  by  the 
pleadings  nor  directly  passed  upon  in  the  opin- 
ion.—Kaukauna  Water-power  Co.  v.  Green  6ay 
&  M.  Canal  Co.,  142  U.  S.  254,  12  S.  Ct.  173, 
35  L.  Ed.  1004,  affirming  decree  Green  Bay  & 
M.  Canal  Co.  y.  Kankauna  Water-Power  Co.. 
70  Wis.  635,  85  N.  W.  529,  36  N.  W.  828. 

Under  a  complaint  chandng  that  defendant 
did  "at  divers  times"  sell  intoxicating  liquor, 
he  was  arrested,-  tried,  and  convicted  of  307 
separate  offenses,  under  the  Vermont  liquor  law 
(R.  U  1880,  c.  169,  fi  3800,  3802).  Held,  that 
defendant,  by  failing  to  object  at  the  trial  that 
there  was  a  defect  or  want  of  fullness  in  the 
complaint,  waived  such  point,  and  that  it  was 
not  available  on  error  to  the  supreme  court  as 
involving  a  federal  question,  being  a  matter  of 
state  practice  only. — O'Neil  v.  Vermont,  144  U. 
S.  323,  12  S.  Ct.  683,  36  L.  Ed.  45a 

The  court  of  appeals  of  Maryland  affirmed 
a  Judgment  which  wa3  rendered  in  favor  of  plain- 
tiff oi|  a  different  contract  from  that  set  up« 
in  his  pleadings,  holding  that,  as  no  exceptions 
were  filed  below  to  the  evidence  proving  the  con- 
tract, the  court  was  bound,  under  the  statute 
(Code  Pub.  Gen.  Laws  Md.  art  5,  I  34),  to  con- 
sider such  evidence,  and  render  juagment  with- 
out regard  to  the  variance.  The  court  accord- 
ingly ordered  the  issuance  of  execution.  In  the 
court  below,  d^endant  moved  to  quash  this  writ 
on  the  ground— then  for  the  first  time  urged— 
that  it  would  deprive  him  of  his  property  with- 
out due  process  of  law,  contrary  to  the  provi- 
sions of  the  constitution  of  the  United  States. 
The  motion  was  overruled,  and  this  action  was 
affirmed  by  the  court  of  appeals^  from  which  a 
writ  of  error  was  taken  to  the  United  States 
supreme  court  Held,  that  the  attempt  to  raise 
a  federal  question  came  too  late,  as  it  should 
have  been  raised  in  the  court  of  appeals  before 
the  rendition  of  judgment— Loeber  v.  Schroeder, 
149  U.  S.  580.  13  S.  Ct  934,  37  L.  Ed.  856. 

After  the  amendment  of  1890  to  the  consti- 
tution of  Missouri,  providing  for  the  separa- 


tion of  the  supreme  court  of  the  state  into  two 
divisions  for  the  transaction  of  business,  and 
for  the  transfer  of  any  cause  involving  a  federal 
question  to  the  full  court  for  decision,  a  convic- 
tion for  a  n^urder,  committed  before  such  amend- 
ment, was  affirmed  by  one  division  of  the  court, 
and  an  application  to  it  for  a  rehearing  was 
denied,  no  reference  to  any  federal  questi<Mi 
being  made.  Thereafter  defendant  moved  for  a 
transfer  to  the  full  court,  on  the  ground  that 
the  amendment,  as  ai>plied  to  an  offense  commit- 
ted before  its  adoption,  violated  the  constito- 
tiou  of  the  United  States.  Held,  that  the  con- 
stitutional right  was  not  specially  set  up  or 
claimed  at  such  time,  and  in  such  way  as  to 
give  jurisdiction  to  the  supreme  court  of  the 
united  States  to  review  a  denial  of  the  motion. 
—Duncan  v.  State  of  Missouri,  152  U.  S.  377, 
14  S.  Ct  570,  38  L.  Ed.  485. 

Error  will  not  lie  to  a  state  court,  unless  a 
federal  question  was  actuall^jr  raised  and  decided, 
or  necessarily  involved  in  its  judgment.  It  it 
not  enough  that  a  federal  question  might  have 
been  raised.— Hagar  v.  Pec^le  of  State  of  Cali- 
fornia, 154  U.  S.  639,  14  S.  Ct  1186,  24  L.  Ed. 
1044. 

Upon  an  application  for  a  writ  of  error  to 
review  the  judgment  of  a  state  supreme  court 
affirming  a  sentence  for  murder,  it  appeared 
that  the  prisoner,  in  his  motion  for  a  new  trial, 
alleged  that:  ''The  verdict  of  the  jury  is  not 
such  a  verdict  as  is  contemplated  by  the  consti- 
tution of  the  United  States  or  the  constitution 
of  the  state  of  New  York.  The  only  verdi^ 
recognized  thereunder  is  that  of  a  jury  of  twelve 
men  of  sound  mind  and  memory,  which  this  vex^ 
diet  is  not"  Held,  that  this  fell  far  short  o0 
that  specific  assertion  of  a  right  privilege,  or 
immunity  under  the  constitution,  at  the  proper 
time,  and  in  the  proper  way,  upon  the  de- 
nial of  which  the  supreme  court  is  entitled  to 
review  the  judgment  of  a  state  supreme  court. 
—In  re  Buchanan,  168  U.  S.  31,  15  S.  Ct  723, 
39  L.  Ed.  884. 

The  United  States  supreme  court  has  no 
jurisdiction  on  error  to  a  state  supreme  court, 
unless  the  question  falling  within  the  federal 
jurisdiction  is  raised  before  final  judgment  by 
the  state  court  of  last  resort— Winona  A  St 
P.  Land  Co.  v.  State  of  Minnesota,  159  U.  S. 
540, 16  S.  Ct  88,  40  L.  Ed.  252* 

Alleged  errors  of  a  state  court  in  refosfaig 
to  postpone  the  trial  of  a  criminal  case,  or  to 
quash  ttte  venire  and  panel  of  jurors,  or  to  sa»* 
tain  exceptions  to  the  quaUficationa  of  jurors, 
are  not  reviewable  by  the  supreme  court  of  the 
United  States,  where  such  motions  ara  not  so 
presented  by  the  record  as  to  raise  any  qow^ 
tion  of  the  denial  of  rights  claimed  under  the 
constitution  and  laws  of  the  United  States.— 
Smith  V.  State  of  Mississippi,  162  U.  S.  602, 
16  S.  Ct  900,  40  li.  Ed  1082. 

The  assignment  of  errors  in  the  Suprenie 
Court  cannot  raise  a  federal  ^uestioiu  but  such 
review  is  confined  to  the  assignments  of  error 
made  and  passed  on  in  the  Judgment  broo^t 
up  for  review. — Cornell  v.  Green,  163  U.  S. 
75, 16  S.  Ct  969,  41  L.  Ed.  76 ;  Waters-Piere; 
Oil  Co.  V.  State  of  Texas,  29  S.  Ct  227,  212 
U.  S.  112,  53  Lr.  Ed.  431;  Mailers  t.  Comme^ 
cUl  Loan  &  Trust  Co.,  30  S.  Ct  438,  216  U.  S. 
613,  54  L.  Ed.  638 ;  Cleveland  &  P.  R.  Ca  ▼. 
City  of  Cleveland,  35  S.  Ct  21,  236  U.  S.  50^ 
59  L.  Ed.  127,  dismissing  writ  of  error  102 
N.  B.  1122,  87  Ohio  St  469. 

Where  a  party  to  an  action  In  a  stats  coprt 
specially  claims  a  right  under  the  constitutipo 
or  laws  of  the  United  States,  the  dedsioo  pf 
the  state  court  as  to  the  sufficiency  of  the  al- 
legations to  present  such  claim  is  not  condosiva 
upon  the  federal  supreme  court.— Covinicton  * 
L.  Turnpike  Road  Co.  v.  Sandford,  17  8.  Ct. 
198,  164  U.  S.  578,  41  L.  Ed.  560. 

A  general  statement  that  the  judgment  tIok 
lates  the  federal  constitution,  or  the  rights  oc 
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the  party  thereunder,  or  that  it  is  without  due 
process  of  law,  will  not  raise  a  federal  question, 
even  though  the  judgment  be  a  final  one,  re- 
viewable by  the  federal  supreme  court  on  writ 
of  error,  under  Rev.  St.  U.  S.  <i  709,  especiaUlir 
where  such  statement  appears  only  in  tne  speci- 
fications of  error.— Clarke  v,  McDade,  17  S.  Ct. 
284,  165  U.  S.  168,  41  L.  Ed.  673. 

In  condemnation  proceedings,  where  no  an- 
swer is  required,  a  federal  right  is  sufficient- 
ly claimed  if  set  up  in  a  written  motion  for  new 
trial;  and  the  overruling  of  such  motion  is  a 
denial  of  the  right,  so  as  to  render  a  judgment 
of  the  state  supreme  court  affirming  the  judg- 
ment below  reviewable  on  error  in  the  federal 
supreme  court— Chicago,  B.  &  Q.  R.  Co-  v. 
City  of  Chicago,  17  S.  (3t.  581.  im  U.  S.  226, 
41   Lr.  Ed.  979. 

The  general  claim  that  a  decree  sought  to 
be  declared  void  was  passed  against  some  per- 
sons who  were  at  the  time  dead,  and  agamst 
others  who,  though  necessary  parties,  had  no 
notice  of  the  proceedingSidoes  not,  within  the 
meaning  of  Rev.  St  §  709,  fixing  the  revisory 
power  of  the  supreme  court  as  to  judgments  of 
state  courts^  "specially  set  up"  a  right  or  im- 
munity under  tne  fourteenth  amendment,  for- 
bidding a  state  to  deprive  one  of  property  with- 
out due  process  of  law*  it  not  appearing  that 
the  supreme  court  of  toe  state  regarded  these 
general  allegations  as  asserting  such  federal 
right.— F.  G.  Oxley  Stave  Co.  v.  Butler  County 

17  S.  Ct.  709,  166  U.  S.  648,  41  L.  Ed.  1149. 

Where  an  "agreed  case"  in  a  state  trial 
court  presented  no  issue  as  to  the  validity  of  a 
state  statute,  but  simply  the  (question  of  its  con- 
struction, and  only  the  question  of  construction 
was  considered  by  the  highest  court  of  the  state 
on  appeal,  the  supreme  court  cannot  take  juris- 
diction upon  the  ground  that  the  statute,  as  con- 
strued by  that  court,  impairs  the  obligation  of  a 
contract,  and  denies  the  equal  protection  of  the 
laws.  The  mere  fact  that  there  was  a  motion  to 
set  aside  the  judgment  of  an  intermediate  appel- 
late court,  on  the  ground  that  it  had  no  juris- 
diction, because  the  validly  of  the  statute  un- 
der the  constitution  of  the  United  States  was  in- 
volved, which  motion  was  denied,  was  not  a 
sufficiently  definite  tender  of  the  constitutional 
question.— Louisville  &  N.  R.  Co.  v.  City  of 
l^>ui8ville,  17  S.  Ct  725,  166  U.  S.  709,  41  U 
Ed.  1173. 

A  decision  of  a  state  supreme  court,  refua- 
ing  a  writ  of  prohibition  to  prevent  the  enforce- 
ment of  a  state  statute,  is  not  reviewable  on  er- 
ror in  the  federal  supreme  court,  where  the  only 
grounds  upon  which  the  writ  was  sought  in  the 
state  court  were  that  the  statute  in  question 
violated  certain  provisions  of  the  state  consti- 
tution, and  no  claim  was  then  made  that  it 
violated  the  federal  constitution,  or  that  its  en- 
forcement affected  any  right  secured  to  the 
petitioner  thereby.— Levy  v.  Superior  Court  of 
City  and  County  of  San  Francisco,  17  S.  Ct. 
769,  167  U.  S.  175,  42  L,  Ed.  126. 

Objections  taken  in  a  state  court  of  Penn- 
sylvania to  the  validity  of  a  state  statute,  on 
the  grounds  that  it  is  "unconstitutional  and 
void,"  that  it  operated  to  deprive  the  party  of 
'inherent,  indefeasible  rights  guarantied  to  all 
citizens  by  the  constitution,"  and  that  the  rem- 
edy provided  by  the  statute  was  not  a  remedy 
"by  the  due  course  of  law,"  are  presumptively 
directed  to  the  provisions  in  the  state  constitu- 
tion upon  these  subjects,  and,  in  the  absence  of 
anything  more,  are  not  sufficient  to  show  that 
a  right  was  claimed  under  the  constitution  of 
the  United  States.— Miller  v.  Cornwall  R.  Co.. 

18  S.  Ct  34,  168  U.  S.  131,  42  L.  Ed.  409. 

Where  no  federal  question  was  raised  or 
considered  on  an  appeal  to  the  supreme  court  of 
a  state,  and  a  decision  was  rendered  which  de- 
termined the  rights  of  the  parties,  the  case  be- 
ing remanded  for  an  accounting,  the  fact  that 


on  a  second  appeal  a  party  insisted  that  a  fed- 
eral question  was  involved,  which  claim  the 
court  refused  to  consider  on  the  ground  that 
it  had  been,  waived  by  a  failure  to  present  it 
on  the  former  hearing,  does  not  ^ve  tne  United 
States  supreme  court  jurisdiction  to  review 
such  decision.— Union  Mut  Life  Ins.  Co.  v. 
Kirchoff,  18  S.  Ct.  260,  169  U.  S.  103,  42  L. 
Ed.  677. 

The  mere  fact  that  a  defendant  in  a  state 
court  pleads  a  purchase  of  realty  at  foreclosure 
sale,  under  a  decree  of  a, federal  court,  as  his 
source  of  title,  does  not  constitute  a  special 
setting  up  or  claiming  of  a  right  or  title  under 
authority  exercised  by  the  United  States,  such 
as  will  give  the  supreme  court  jurisdiction  to 
review  the  decision  of  the  state  court,  under 
Rev.  St  I  709.— Id. 

The  mere  averment,  in  an  action  in  a  state 
court,  that  a  statute  of  'lUinois  was  unconsti- 
tutional and  void,  must  be  taken  as  referring 
to  the  constitution  of  that  state,  and  not  as  set- 
ting up  a  claim  of  conflict  with  the  constitution 
of  the  United  States,  so  as  to  invoke  the  juris- 
diction of  the  supreme  court — Kipley  v.  People 
of  Illinois,  18  S.  Ct.  550,  170  U.  S.  182,  42 
L.  Ed.  998. 

A  cross  complaint  by  a  canal  company,  in 
a  suit  in  a  state  court,  setting  up  and  claim- 
ing a  right  to  a  water  power  on  the  ground  that 
it  was  created  by  a  dam,  canal,  and  other  im- 
provements owned  and  operated  by  the  United 
States,  and  that  the  canal  company's  right  and 
title  to  the  water  power  so  created  arose  un- 
der and  by  virtue  of  certain  alleged  and  recited 
acts  of  congress,  and  especially  by  virtue  of  an 
alleged  contract  between  the  United  States  and 
the  canal  company  whereby  the  use  of  the  sur- 
plus water,  ^ot  needed  for  purposes  of  naviga- 
tion, was  granted  and  reserved  to  the  canal 
company,  '^specially  set  up  and  claimed"  federal 
rights,  within  Rev.  St  S  709;  and  a  final 
judgment  of  the  state  courts  denying  such 
rights  is  reviewable  by  the  supreme  court. — 
(Treen  Bay  &  M.  Canal  Co.  v.  Patten  Paper 
Co.,  19  S.  Ct  97,  172  U.  S.  58,  43  L.  Ed.  364. 

It  is  not  essential  to  the  jurisdiction  of  the 
supreme  court  to  review  a  decision  of  a  state 
court,  on  the  ground  that  it  involves  a  right 
claimed  under  the  constitution  or  laws  of  the 
United  States,  that  such  claim  should  have 
been  set  up  in  the  original  pleadings,  where  it 
was  subsequently  made  and  expressly  passed 
on  by  the  trial  court  on  a  motion  to  set  aside 
a  former  ruling,  and  was  again  made  by  a  pe- 
tition in  error  to  the  supreme  court  of  the 
state,  and  was  passed  on  by  that  court— Meyer 
V.  rity  of  KiVhmond,  19  S.  Ct  106,  172  U. 
S.  82,  43  L.  Ed.  374. 

An  allegation  by  a  party  in  his  petition 
that  he  is  a  resident  of  a  certain  state,  in  which 
his  business  is  conducted,  will  be  held  a  suffi- 
cient allegation  that  he  is  a  citizen  of  such 
state,  on  writ  of  error  in  the  supreme  court  of 
the  United  States  to  review  a  decision  of  a 
state  court,  as  denying  to  the  party  privileges 
and  immunities  secured  to  citizens  of  each 
state,  w^here  the  question  was  not  raised  in  the 
state  court.— Blake  v.  McClung,  19  S.  Ot.  165, 
172  U.  S.  239,  43  L.  Ed.  432. 

Where  the  record  discbses  no  federal  right 
asserted  in  terms,  and  no  such  right  in  issue 
and  necessarily  determined,  in  the  state  court, 
the  ground  assigned  on  a  motion  for  a  new  trial 
that  the  judgment  is  **contrary  to  law"  cannot 
be  construed  as  having  a  single  meaning,  and 
distinctly  referring  to  the  denial  of  such  a 
right,  80  as  to  authorize  a  review  of  the  judg- 
ment by  the  United  States  supreme  court  on 
writ  of  error  as  provided  by  Rev.'  St  U.  S.  | 
709.  Judgment  69  N.  W.  1151,  49  Neb.  795, 
affirmed.— Capital  Nat.  Bank  of  Lincoln,  Neb., 
V.  First  Nat  Bank  of  Cadiz,  Ohio,  19  S.  Ct 
202,  172  U.  S.  425,  43  L.  Ed.  502. 
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An  andwer  izi  a  suit  in  a  fitate  court  to  fore- 
close a  lien  created  by  a  reassessment,  alleg- 
ing that  the  notice  of  reassessment  was  insufii- 
cient,  and  that  by  reason  thereof  defendant's 
property  wag  sought  to  be  taken  without  due 
process  of  law,  and  in  conflict  with  the  terms 
of  the  fourteenth  amendment,  raises  a  federal 
question,  so  as  to  give  the  supreme  court  ju- 
risdiction. Judgment,  City  of  New  Whatcom 
V.  Bellingham  Bay  Imp.  Co.,  16  Wash.  137, 
47  P.  237,  affirmed.— Bellingham  Bay  &  B.  C. 
R.  Co.  V.  City  of  New  Whatcom.  19  S.  Ct. 
205,  172  U.  S.  314,  43  L.  Ed.  460. 

Rev.  St.  §  709,  does  not  require  a  federal 
right  to  be  "specially  set  up  and  claimed,"  to 
authorize  the  supreme  court  to  review  a  state 
decision  in  a  case  in  which  there* was  drawn 
in  question  the  validity  of  a  state  statute,  on 
the  ground  that  it  impaired  the  obligation  of  a 
contract,  and  the  decision  was  in  favor  of  its 
validity.  Decree  20  S.  E.  1002,  43  S.  C.  154, 
affirmed. — Columbia  Water-Power  Co.  v.  Co- 
lumbia Electric  Street-Railway,  Light  &  Power 
Co.,  19  S.  Ct.  247,  172  U.  S.  475,  43  L.  Ed. 
521. 

While  no. particular  form  of  words  is  nec- 
essary to  raise  a  federal  question,  which  may 
be  reviewed  by  the  supreme  court,  yet  there 
must  be  something  in  the  record  before  the 
state  court  which  at  least  would  call  its  atten- 
tion to  the  federal  question  as  one  relied  on  by 
the  party,  and  then  if  the  decision  of  the  state 
court,  while  not  noticing  the  question,  was  such 
that  the  judgment,  in  its  necessary  effect,  was 
a  denial  of  the  right  claimed  or  referred  to, 
this  is  sufficient.  Judgment  70  N.  W.  605,  101 
Iowa,  416,  reversed. — Dewey  v.  City  of  Des 
Moines,  19  S.  Ct.  379,  173  U.  S.  193,  43  L. 
Ed   665. 

Federal  questions  not  raised  in  the  court 
below  cannot  be  reviewed  in  the  federal  Su- 
preme Court  on  writ  of  error  to  a  state  court. — 
Citizens'  Sav.  Bank  v.  City  of  Owensboro,  19 
S.  Ct.  530,  571,  173  U.  S.  636,  43  I*.  Ed.  840 ; 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Slade,  30 
S.  Ct.  230,  216  U.  S.  78,  54  L.  Ed.  390 ;  Se- 
lover,  Bates  &  Co.  v.  Walsh,  33  S.  Ct.  69,  226 
U.  S.  112,  57  L.  Ed.  146,  affirming  judgment 
Walsh  V.  Selover,  Bates  &  Co.,  123  N.  W. 
291,   109  Minn.  136. 

Failure  to  raise  a  federal  question  until 
after  a  case  has  been  finally  decided  in  the 
highest  court  of  a  state  will  preclude  a  writ  of 
error  to  review  that  decision  from  the  supreme 
court  of  the  United  States. — Scudder  v.  Coler, 
20  S.  Ct.  26.  175  U.  S.  32,  44j  L.  Ed.  62. 

A  federal  question  not  specially  set  up  or 
claimed  in  a  state  court  cannot  be  considered 
on  writ  of  error  from  the  supreme  court  of  the 
United  States  to  the  state  court  merely  because 
another  federal  question,  not  connected  with  it, 
was  raised  in  the  state  court.  Judgment  52  N. 
B.  117,  176  111.  267,  affirmed.— Keokuk  &  H. 
Bridge  Co.  v.  People  of  State  of  Illinois,  20 
S,  Ct  205,  175  U.  S.  626,  44  L.  Ed.  299. 

A  question  raised  in  the  supreme  court  of 
a  state,  and  there  decided,  not  on  the  ground 
that  it  was  not  raised  in  the  lower  court,  but 
on  its  merits,  is  not  raised  too  late  for  the  pur- 
pose of  review  on  writ  of  error  from  the  su- 
preme court  of  the  United  States.— Sully  v. 
American  Nat.  Bank.  20  S.  Ct.  935,  178  U. 
S.  289,  44  L.  Ed.  1072. 

The  citizenship  of  a  party  who  claims  that 
his  constitutional  rights  as  a  citizen  have  been 
infringed  by  the  decision  of  a  state  court  suffi- 
ciently appears,  for  the  purpose  of  a  review 
by  the  supreme  court  of  the  United  States,  when 
he  is  described  in  the  pleadings  as  a  ^'resident*' 
of  a  certain  state  and  city,  and  no  question  as 
to  his  citizenship  seems  to  have  been  made 
throughout  the  litigation.— Id, 

A  constitutional  question,  which  will  give 
jurisdiction  to  the  supreme  court  of  the  United 
St«iteft  .on  writ  of  error  to  a  state  court,  is  not 


raided  by  a  contention  In  the  state  court  that 
the  state  law  in  question  violates  the  fifth  and 
seventh  amendments  of  the  federal  constitution, 
and  a  contention,  made  in  the  assignment  of  er- 
rors in  the  supreme  court  of  the  United  States, 
that  the  law  violates  the  fourteenth  amend- 
ment, since  the  constitutional  question  must  be 
raised  in  the  state  court,  and  the  reference  to 
the  fifth  and  seventh  amendments  is  insufficient 
for  that  purpose,  because  those  amendments 
have  no  application  to  the  powers  of  ^e  state. 
— Chapin  v.  Fye,  21  S.  Ct  71,  179  U.  S.  127, 
45  L.  Ed.  119. 

A  decision  by  a  state  court  sustaining  a  de 
fense  in  an  action  for  breach  of  contract,  to  the 
effect  that  the  contract  was  in  violation  of  In- 
terstate Commerce  Act  Feb.  4,  1887,  c.  lOi.  24 
Stat  379  [U.  S.  Comp.  St  1901,  p.  -3154],  does 
not  entitle  the  plaintiff  to  a  writ  of  error  from 
the  supreme  court  of  the  United  States,  under 
Rev.  St.  §  709  [U.  S.  Comp.  St  1901,  p.  574], 
unless  he  set  up  some  claim  under  the  federal 
statute  which  was  denied  by  the  state  court— 
Kizer  v.  Texarkana  &  Ft.  S.  Ry.  Co.,  21  S.  Ct 
100,  179  U.  S.  199,  45  Ll  Ed.  152,  dismissing 
writ  of  error  50  S.  W.  871,  66  Ark.  348. 

A  federal  question  as  to  the  impairment  of 
the  obligation  of  a  contract  was  sufficiently 
raised  in  a  state  court  for  the  purpose  of  a 
writ  of  error  from  the  supreme  court  of  the 
United  States,  although  the  contract  dause  of 
the  federal  constitution  was  not  discussed^ 
where  the  case  turned  upon^  the  existence  of 
such  a  contract,  and  no  question  seems  to  have 
been  made  that,  if  there  had  been  a  contract, 
it  was  impaired  by  the  state  legislation.  Judg- 
ment 28  So.  956,  77  Miss.  194,  affirmed.— Yazoo 
&  M.  V.  R.  Co.  V.  Adams,  21  S.  Ct.  240.  180 
U.  S.  1,  45  L.  Ed.  395,  rehearing  denied  21 
S.  Ct  729,  181  U.  S.  580,  45  L.  Ed.  1011. 

A  federal  question  is  not  set  up  In  a  state 
court  soon  enough  to  sustain  a  writ  of  error, 
from  the  supreme  court  of  the  United  States 
to  the  state  court,  when  it  is  not  presented 
until  after  the  case  has  been  decided  by  the 
supreme  court  of  the  state  and  remanded  to 
the  lower  court  for  new  trial,  especially  when 
it  is  raised  by  new  pleas  filed  without  the 
leav^  of  court,  which  the  state  practice  re- 
quires.—Id. 

The  contentions  that  the  decision  of  a  state 
court  denies  full  faith  and  credit  to  public  acts 
of  another  state,  and  that  the  obligation  of  a 
contitict  is  Impaired,  and  that  a  party  is  de- 
prived of  his  property  without  due  process  of 
law,  will  not  be  considered  by  the  supreme  court 
of  the  United  States  on  writ  of  error  to  a 
state  court,  where  such  contentions  were  not 
made  in  the  state  court  until  after  the  case  had 
been  remitted  to  the  trial  court  and  application 
was  made  for  rehearing ;  and  the  court  will  not 
look  into  the  record  to  determine  whether  the 
existence  of  such  constitutional  questions  was 
necessarily  involved. — Eastern  Building  &  Loan 
Ass'n  V.  Welling,  21  S.  C.  531,  181  U.  S.  47. 
45  li.  Ed.  739,  dismissing  writ  of  error  Wel- 
ling V.  Eastern  Building  &  Loan  Ass*n,  34  & 
E.  409,  56  S.  C.  280. 

A  statement  in  a  pleading  that  the  other 
party  intended  to  set  up  certain  rights  under 
certain  mining  claims,  and  that  these  claims 
were*  abandoned  and  forfeited  before  certain 
other  claims  were  located,  is  not  sufficient  to 
constitute  a  definite  claim  of  a  right  or  title 
under  a  statute  of  the  United  States  which 
will  present  a  federal  question  on  writ  of  error 
from  the  supreme  court  of  the  United  States  to 
a  state  court.  Writ  of  error,  McCarthy  v. 
Speed,  80  N.  W.  135,  12  S.  D.  7,  50  L.  R.  A. 
190,  dismissed.— Speed  v.  McCarthy,  21  S.  Ct 
613,  181  U.  S.  269,  45  L  Ed.  855. 

Federal  questions  raised  by  petition  for 
rehearing  after  a  state  court  has  filed  its  opin- 
ion, but  before  that  has  been  certified  down, 
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and  when  that  court  entertains  the  petition 
and-  proceeds  to  discass  and  decide  those  ques- 
tions, are  not  raised  too  late  for  the  purpose 
of  a  writ  of  error  from  the  supreme  court  of 
the  United  States.  Judgment,  State  v.  Mallett, 
34  S.  E.  651.  125  N.  C.  718,  affirmed.— Mallett 
V.  State  of  North  Carolina,  21  S.  Ct  730,  181 
U.  S.  589,  45  L.  Ed.  1015. 

A  general  statement  in  the  answer  to  quo 
warranto  proceedings  in  a  state  court  to  for- 
feit the  franchise  of  a  corporation  for  its  vio- 
lation of  a  state  statute,  that  the  proper  rem- 
edy is  by  a  criminal  prosecution,  and  that  "this 
proceeding  is  in  violation  of  the  constitution  of 
the  United  States,"  is  not  sufficient  to  raise  a 
federal  question,  where  no  specification  is  made 
as  to  the  i>articular  clause  of  the  constitution 
relied  upon,  and  there  is  nothing  in  the  record 
to  show  that  the  attention  of  the  state  court 
was  directed  to  that  question.  Judgment,  State 
V.  Capital  City  Dairy  Co.,  57  N.  E.  62.  62 
Ohio  St  350,  57  L.  R.  A.  181,  affirmed.— Capi- 
tal City  Dairy  Co.  v.  State  of  Ohio,  22  S.  Ct 
120,  183  U..  S.  238,  46  Ll  Ed.  171. 

A  federal  question  is  sufficiently  raised  in 
a  state  court  for  the  purpose  of  review  by  the 
supreme  court  of  the  United  States,  although 
it  was  not  raised  in  the  court  to  which  the  writ 
of  error  was  directed,  and  which  entered  the 
judgment  after  the  case  had  been  passed  upon 
by  the  supreme  court  of  the  state,  if  the  federal 
question  was  raised  in  the  supreme  court. 
Judgment  57  N.  E.  337,  176  Mass.  48,  affirmed. 
—Rothschild  v.  Knight,  22  S.  Ct.  391,  184  U. 
S.  334,  46  li.  Ed.  573. 

The  federal  Supreme  Court  has  jurisdiction 
of  a  writ  of  error  to  the  highest  state  court  in 
a  case  in  which  federal  questions  were  first 
raised  by  a  petition  for  rehearing,  where  the 
court  entertained  the  petition  and  decided  the 
•questions  so  presented, — Missouri,  K.  &  T.  Ry.- 
Co.  T.  Elliott,  22  S.  Ct  446,  184  U.  S.  530,  46 
It,  Ed.  673,  reversing  judgment  Elliott  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  (1899)  77  Mo.  App. 
652 ;  Leigh  v.  Green,  24  S.  Ct  390,  193  U.  S. 
79.  48  L.  Ed.  623,  affirming  judgment  90  N.  W. 
255,  64  Neb.  533,  101  Am.  St.  Rep.  592 ;  Sul- 
livan V.  State  of  Texas,  28  S.  Ct  215,  207  U.  S. 
416,  52  L;  Ed.  274,  affirming  judgment  95  S. 
W.  645 ;  Illinois  Cent.  R.  Co.  v.  Commonwealth 
of  Kentucky,  31  S.  Ct.  95,  218  U.  S.  551,  54  L. 
Ed.  1147,  affirming  judgment  108  S.  W.  245, 
128  Ky.  268;  Kentucky  Union  Co.  v.  Common- 
wealth of  Kentucky,  31  S.  Ct  171,  219  U.  S. 
140,  55  U  Ed.  137,  affirming  judgments  (1907) 
106  S.  W.  260,  127  Ky.  667,  and  (1908)  108 
S.  W.  931,  128  Ky.  610.  Ill  S.  W.  362,  33  Ky. 
Law  Rep.  857. 

The  jurisdiction  of  the  supreme  court  of 
the  United  States  to  re-examine  the  final  judg- 
ment of  a  state  court  under  Rev.  St.  §  709,  cl. 
3  [U.  S.  Comp.  St.  1901,  p.  575],  cannot  arise 
from  mere  inference,  but  only  from  averments 
so  distinct  and  positive  as  to  place  ij;  beyond 
question  that  the  party  bringing  the  cause  up 
from  such  court  intended  to  assert  a  federal 
right  Writ  of  error,  Michigan  Sugar  Co.  v. 
Auditor  General,  83  N.  W.  625,  124  Mich.  674, 
56  L.  R.  A.  329,  83  Am.  St  Rep.  354,  dismiss- 
ed.—Michigan  Sugar  Co.  v.  Dix,  22  S.  Ct.  581, 
185  U.  S.  112.  46  L.  Ed.  829. 

The  final  judgment  of  the  highest  court  of 
a  state  is  not  reviewable  in  the  supreme  court 
of  the  United  States  as  a  decision  in  favor  of 
the  validity  of  a  state  statute  challenged  as  re- 
pugnant to  the  federal  constitution  or  as  a  de- 
nial of  a  right  or  immunity  under  such  constitu- 
tion, where  such  question  is  not  raised  or  spe- 
cially set  up  in  the  trial  court,  and  the  appel- 
late court  does  nothing  more  than  decline  to 
pass  upon  the  federal  question,  because  it  is 
not  raised  in  the  trial  court,  as  required  by  the 


state  practice.  Writ  of  error,  Purdy  v.  Erie  R. 
<:o.,  56  N.  E.  508,  162  N.  Y.  42,  48  L.  R.  A. 
669,  dismissed.— Erie  R.  O.  v.  Purdy,  22  S.  Ct 
605,  185  U.  S.  148,  46  L.  Ed.  847. 

The  denial  of  a  motion  made  in  arrest  of 
a  judgment  of  a  state  court  enforcing  a  state 
statute,  by  which  motion  the  invalidity  of  such 
statute  was  specially  set  up  on  the  ground  of 
its  repugnancy  to  Const.  U.  S.  Amend,  art.  14, 
presents  a  federal  question  which  gives  the  su- 
preme court  jurisdiction  to  review  the  judgment 
of  the  highest  court  of  the  state  affirming  such 
judgment,  although  such  court  did  not  in  terms 
pass  upon  the  federal  constitutionality  of  the 
law.  Judgment  57  N.  E.  880,  186  111.  134,  56 
L.  R.  A.  266,  affirmed.— Consolidated  Coal  Co. 
of  St.  Louis  V.  People  of  State  ofl  Illinois,  22  • 
S.  Ct.  616,  185  U.  S.  203,  46  L,  Ed.  872. 

Assuming  that  the  mere  raising  of  a  fed- 
eral question  in  the  brief  submitted  to  a  state 
appellate  coVirt  is  sufficient  to  invest  the  su- 
preme court  of  the  United  States  with  jurisdic- 
tion of  a  writ  of  error  to  such  court,  under 
Rev.  St  U.  S.  §  709  [U.  S.  Comp.  St  1901,  p. 
575],  it  must  appear  that  some  provision  of  the 
federal,  a&  distinguished  from  the  state,  consti- 
tution was  relied  upon;  and  such  provision 
must  be  set  forth.  Writ  of  error,  In  re  New 
York  Cent  &  H.  R.  R.  Co.,  63  N.  Y.  S.  52,  49 
App.  Div.  281,  dismissed.- New  York  Cent  & 
H.  R.  R.  Co.  V.  City  of  New  York,  22  S.  Ct 
916,  186  U.  S.  269,  46  L.  Ed.  1158. 

A  claim  that  the  admission  in  evidence  of 
the  previous  testimony  of  an  absent  witness 
was  in  violation  of  the  fourteenth  amendment 
to  the  federal  constitution  was  not  specially  set 
up  at  the  proper  time  and  in  the  proper  way 
to  confer  jurisdiction  on  the  supreme  court 
of  the  United  States  to  review  the  judgment 
of  the  highest  court  of  a  state,  by  an  assign- 
ment of  error  in  that  court,  which  was  not  con- 
sidered by  it  presumably  because  no  such  ques- 
tion had  been  raised  in  the  trial  court  Appeal, 
32  So.  158,  133  Ala.  1,  dismissed.— Jacobi  v. 
State  of  Alabama,  23  S.  Ct  48,  187  U.  S.  133, 
47  L.  Ed.  106. 

A  judgment  of  a  state  court  cannot  be  re- 
viewed In  the  supreme  court  of  the  United 
States  on  the  ground  that  it  denied  a  right,  ' 
title,  privilege,  or  immunity  secured  by  the 
federal  constitution,  where  it  does  not  appear 
on  the  face  of  the  record  that  such  right,  title, 
privilege,  or  immunity  was  specially  set  up  or 
claimed  in.  the  state  court  W^rit  of  error,  In 
re  Home  for  Incurables,  59  N.  B.  1123,  166 
N.  Y.  602,  dismissed. — Home  for  Incurables 
V.  aty  of  New  York,  23  S.  Ct  84,  187  U.  S. 
155,  47  L.  Ed.  117,  63  L.  R.  A.  329. 

An  objection  raised  in  the  state  court,  tliat 
a  state  statute  is  unconstitutional  and  void, 
relates  only  to  the  power  of  the  state  legisla-> 
ture  under  the  state  constitution,  and  raises  no 
federal  question  which  will  give  the  supreme 
court  of  the  United  States .  jurisdiction  to  re- 
view a  judgment  qf  the  state  court  sustaining 
the  validity  of  the  statute.  Appeal,  State  v. 
Layton,  61  S.  W.  171,  160  Mo.  474,  62  L.  R. 
A.  163,  83  Am.  St.  Rep.  487,  dismissed.— Lay- 
ton  V.  State  of  Missouri,  23  S.  Ct  137,  187  U. 
S.  356,  47  L.  Ed.  214. 

A  judgment  of  a  state  court  upholding  a 
state  statute  which  is  claimed  to  violate  the 
federal  constitution  is  not  reviewable  in  the 
supreme  court  of  the  United  States,  where  the 
state  court  declined  to  pass  on  the  federal  ques- 
tion because  it  was  not  raised  in  the  trial  court 
as  required  by  the  state  practice. — Id. 

• 

A  federal  question  is  raised  too  late  to  con- 
fer jurisdiction  on  the  Supreme  Court  of  the 
United  States  to  review  a  judj^ment  of  a  state 
cr-urt  when  asserted  for  the  first  time  in  the 
petition  for  the  allowance  of  a  writ  of  error 
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from  the  former  court— (Towa)  Johnson  v.  New 
York  Life  Ins.  Co..  23  S.  Ct.  194.  187  U.  S. 
491,  47  li.  Ed.  273,  dismissing  writ  of  error 
78  N.  W.  905.  109  Iowa,  708,  50  U  R.  A.  99; 
(Mo.)  Wabash  R.  Co.  y.  Flannigan.  24  S.  Ct 
224,  192  U.  S.  29,  48  U  Ed.  328,  dismissing 
writ  of  error  j^pp.)  75  S.  W.  691,  95  Mo.  App. 
477;  (Utah)  Teliuride  Power  Transmission  Co. 
V.  Rio  Grande  W.  Ry.  Co.,  23  S.  Ct.  178,  187 
U.  S.  669.  47  L.  Ed.  307,  dismissing  writ  of 
error  Rio  Grande  W.  Ry.  Co.  v.  Teliuride  Pow- 
er Transmission  Co.,  63  P.  995,  23  Utah,  22. 

The  repugnancy  of  a  state  statute  to  the 
federal  constitution  cannot  be  successfully  In- 
Toked  in  support  of  a  motion  to  set  aside  a 
judgment  as  void,  where  the  invalidity  of  such 
statute  would  have  been  available  to  defeat  the 
recovery  of  a  valid  judgment,  if  it  had  been 
pleaded  or  otherwise  presented  in  the  state 
court  as  a  defense  in  the  proceedings  in  the 
original  action.  Judgment  64  P.*  28.  62  Kan. 
553,  affirmed.— Manley  y.  Park,  23  S.  Ct  208. 

187  U.  S.  547,  47  L».  Ed.  296. 

A  decision  of  a  state  court  adverse  to  a 
claim  under  the  federal  constitution,  specially 
made  in  a  motion  to  set  aside  the  judgment, 
raises  a  federal  question,  for  the  purpose  of  a 
review  in  the  supreme  court  of  the  United 
States.— Id. 

An  averment  in  an  answer  in  a  suit  by  a 
divorced  wife  on  a  policy  of  insurance  on  her 
former  husband's  life,  that,  by  virtue  of  the 
Hawaiian  laws  and  the  decree  of  divorce  there- 
under, all  her  rights  in  such  policy  had  passed 
to  and  become  the  property  of  her  husband, 
is  not  the  special  assertion  of  a  right  or  claim 
under  the  treaty  with  Hawaii,  which  is  essen- 
tial, under  Rev.  St  U.  S.  §  709  [U.  S.  Cbmp. 
St  1901,  p.  575].  to  confer  jurisdiction  on^the 
Supreme  Court  oi  the  United  States  to  review  a 
judgment  of  a  state  court  adverse  to  such  right 
or  claim.  Writ  of  error,  McGrew  v.  Mutual 
Life  Ins.  Co.,  64  P.  103,  132  Cal.  85,  84  Am. 
St.  Rep.  20,  dismissed.— Mutual  Life  Ins.  Co. 
V.  McGrew,  23  S.  Ct  375,  188  U.  S.  291,  47  L. 
Ed.  480,  63  L.  R.  A.  33. 

A  federal  question,  first  raised  in  a  petition 
for  rehearing  in  the  highest  state  court,  is  rais- 
ed too  late  to  confer  jurisdiction  upon  the  Su- 
preme Court  of  the  united  States,  where  such 
petition  was  denied  without  opinion. — (Cal.)  Mu- 
tual Life  Ins.  Co.  v.  McGrew,  23  S.  Ct  375, 

188  U.  8.  291,  47  L.  Ed.  480.  63  L.  It  A.  33, 
dismissing  writ  of  error  McGrew  v.  Mutual 
life  Ins.  Co.,  64  P.  103,  132  Cal.  85,  84  Am. 
St  Rep.  20 ;  (La.)  Corkran  Oil  &  Development 
Co.  V.  Amaudet,  26  S.  Ct  41,  199  U.  S.  182. 
50  L.  Ed.  143,  dismissing  writ  of  error  35  So. 
747,  111  La.  563. 

A  federal  right  is  "specially  set  up  or  claim- 
ed in  a  state  court,*'  within  the  meaning  of  Rev. 
St  U.  S.  §  709  [U.  S.  Comp.  St.  1901,  p.  575], 
so  as  to  confer  jurisdiction  on  the  Supreme 
Court  of  the  United  ^States  of  a  writ  of  error  to 
such  court,  where  a  claim  of  such  right  suffi- 
ciently appears  in  a  motion  for  new  trial  and 
in  the  assignments  of  error  in  the  st;ate  supreme 
court,  and  was  fully  considered  in  the  opinion 
of  that  court,  whose  decision  was  adverse  to 
such  claim.  Decree  62  P.  269,  129  Cal.  673,  af- 
firmed.—San  Jose  Land  &  Water  Co.  v.  San 
Jose  Ranch  Co.,  23  S.  Ct  487.  189  U.  S.  177,  47 
L.  Ed.  765. 

A  federal  question  was  not  set  np  too  late 
to  confer  jurisdiction  on  the  Supreme  Court  of 
the  United  States  of  a  writ  of  error  to  a  state 
court,  where  it  was  raised  by  the  assignments 
of  error  in  the  state  supreme  court,  and  was 
considered  and   decided  by   a   commission   ap- 

Sointed  to  aid  that  court  in  the  discharge  of  its 
uties,  and  the  judgment  of  such  commission 
was,  for  the  reasons  stated  in  its  report,  affirm- 
ed by  the  state  supreme  court.  Judgments 
Ffirmers'  &  Merchants'  Ins.  Co.  ▼.  Dabney,  86 


N.  W.  1070,  62  Neb.  213,  97  Am.  St  Rep.  624, 
affirmed.— Farmers'  &  Merchants'  Ins.  Co.  v. 
Dobney.  23  S.  Ct  565.  189  U.  S.  301,  47  L.  Ed. 
821. 

A  writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  a  state  court  will  be  dis- 
missed for  want  of  jurisdiction,  where  no  claim 
of  federal  right  was  specially  set  u^  or  called  to 
the  attention  of  the  state  court  in  any  way. 
Writ  of  error  62  N.  E.  1098,  169  N.  Y.  6^ 
dismissed.— Onondaga  Nation  t.  ISiacher,  23  S. 
Ct.  636,  189  U.  S.  306,  47  L.  Bd.  826. 

The  decision  In  the  opinion  of  the  hii^est 
state  court,  in  reviewing  a  conviction  of  crime» 
of  questions  respecting  due  process  of  law,  the 
equal  protection  of  the  laws,  and  cruel  and  un- 
usual punishment  will  not  confer  jurisdiction 
on  the  Supreme  Court  of  the  United  States  of 
a  writ  of  error  to  the  state  court,  in  the  ab- 
sence of  any  claim  to  protection  under  the  fed- 
eral Constitution  made  therein.  Writ  of  error. 
State  V.  Howard,  40  S.  E.  71,  129  N.  C.  6^, 
dismissed.— Howard  t.  Fleming,  24  S.  Ct  49, 
191  U.  S.  126,  48  L.  Ed.  121. 

A  federal  question  la  presented  in  time  and 
in  the  pro]^^  form  by  requested  instructions  m 
a  state  trial  court,  asserting:  rights  under  the 
federal  Constitution,  which,  if  they  actually  ev 
ist,  entitle  the  party  asserting  them  to  an  in- 
struction directing  a  verdict  in  its  favor.  Judj;- 
ment  31  So.  840,  80  Miss.  407,  57  L.  R.  A.  793, 
affirmed.— National  Mut  Building  &  Loan  Ass'n 
T.  Brahan,  24  S.  Ct  532.  193  U.  S.  635,  48  L. 
Ed.  823. 

A  question  which  the  federal  Supreme 
Court  can  review  on  writ  of  error  to  a  state 
court  does  not  arise  under  Act  March  2,  1893, 
c.  196,  27  Stat.  531  [U.  S.  Comp.  St  1901,  p. 
3174],  requiring  interstate  carriers  to  equip 
their  cars  with  automatic  couplings,  where  no 
right  under  such  act,  or  dependent  upon  its  con- 
struction, was  specially  set  up  or  claimed,  and 
denied  by  the  state  court  Judgment  Carson 
V.  Southern  Ry.  Co.  (S.  C.)  46  STE.  525,  affirm- 
ed.—Southern  Ry.  Co.  V.  Carson,  24  S.  Ct  609, 
194  U.  S.  136,  48  L.  Ed.  907. 

The  assertion,  on  a  motion  for  new  trial, 
that  a  state  statute  is  contrary  to  the  federal 
Constitution,  without  pointing  out  the  provision 
of  that  instrument  which  it  is  claimed  to  vio- 
late, does  not  present  a  federal  question  which 
will  confer  jurisdiction  on  the  federal  Supreme 
Court  of  a  writ  of  error  to  a  state  court  Writ 
of  error  66  N.  B.  962,  202  111.  122,  dismissed.- 
Harding  v.  People  of  State  of  Dlinois,  25  S.  Ct 
176,  196  U.  S.  78,  49  L.  Bd.  394. 

The  suggestion  of  a  violation  of  a  federal 
right,  first  made  in  a  petition  for  the  review,  in 
the  highest  state  court,  of  the  judgment  of  an 
intermediate  appellate  court,  is  too  late  to  serve 
as  a  basis  for  the  exercise  of  the  appellate  ju- 
risdiction of  the  Supreme  Court  of  the  United 
States,  where  it  does  not  affirmatively  appear 
that  the  state  court  passed  upon  the  federal 
question,  and  the  denial  of  the  petition  may  well 
have  been  upon  the  ground  that  the  question, 
not  haviiig  been  suggested  in  the  court  below, 
could  not  be  made  available  on  appeal.  Writ  of 
error  65  N.  E.  932,  31  Ind.  App.  110.  99  Am. 
St  Rep.  249,  dismissed.— Chicago,  I.  &  L.  Ry. 
Co.  V.  McGuire,  25  S.  Ct  200,  196  U.  S.  128. 
49  L.  Ed.  413. 

The  highest  court  of  a  state  may  decline  to 
reopen,  on  a  second  appeal,  a  question  of  the 
validity  of  the  service  of  summons,  which  it  had 
upheld  on  the  first  appeal,  without  thereby  mak- 
ing a  case  for  a  writ  of  error  from  the  Supreme 
Court  of  the  United  Statea,  where  the  claim 
that  such  service  was  invalid  under  the  federal 
Constitution  was  first  set  up  on  the  second  hear- 
ing in  the  trial  court  Wnt  of  error,  Abbeville 
Electric  Light  A  Power  Co.  v.  Western  Elec- 
trical Supply  Co.,  44  S.  B.  952.  66  S.  E.  .^28* 
dismissed.— Western   Electrical   Supply  Co.  v. 
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Abbeville  Electric  light  &  Power  Co.,  25  S. 
Ot  481.  197  U.  S.  299.  49  L.  Ed.  766. 

Assertion  in  a  state  court,  in  a  petition  for 
rehearing,  of  a  federal  right,  is  no  ground  for 
invoking  the  appellate  jurisdiction  of  the  fed- 
eral Supreme  Court,  unless  the  state  court  pass- 
es on  the  federal  ground  relied  on.— McMillen  v. 
Ferrum  Min.  Co..  25  S.  Ct.  533.  197  U.  S.  348. 
49  li.  BM.  784.  dismissing  writ  of  error  74  P. 
461.  32  Colo.  38,  105  Am.  St.  Rep.  64 :  Bowe  v. 
Scott,  34  S.  Ct.  769.  233  U.  S.  658.  58  L.  Ed. 
1141.  dismissing  appeal  75  S.  E.  123,  113  Va. 
499. 

A  certificate  of  the  highest  court  of  a  state 
to  the  effect  that  it  necessarily  considered  the 
federal  question  relied  upon  to  sustain  a  writ 
of  error  from  the  Supreme  Court  of  the  United 
States,  which  the  record  shows  was  raised,  re- 
moves any  objection  that  such  question  was 
raised  too  late  under  the  local  procedure. — 
Cincinnati.  P.,  B.  S.  &  P.  Packet  Co.  v.  Bay, 
26  S.  Ct  208,  200  U.  S.  179,  50 1/.  Ed.  428. 

A  showing  at  every  stage  of  the  litigation 
in  the  state  courts  of  the  intention  of  a  national 
bank  to  rely  upon  the  United  States  banking 
laws  for  immunity  against  liabilities  arising 
out  of  its  ownership  of  shares  in  a  partnership 
is  sufllcient  to  sustain  the  appellate  jurisdiction 
of  the  Supreme  Court  of  the  United  States,  al- 
though the  bank  did  not,  in  the  first  instance, 
anticipate  the  specific  and  qualified  form  in 
which  the  immunity  finally  was  denied,  especial- 
ly where  the  highest  state  courtj  by  a  certificate, 
made  part  of  its  record  and  judgment,  stated 
that  the  federal  question  was  involved. — ^Mer- 
chants' Nat  Bank  v.  Wehrmann,  26  S.  Ct.  613, 
202  U.  S.  295,  50  U  £d.  1036. 

Hie  mere  claim  of  a  right  under  the  Con- 
stitution of  the  United  States  in  the  objections 
filed  to  the  confirmation  of  an  assessment  for. a 
public  improvement,  which  was  never  after- 
wards brought  to  the  attention  of  the  trial  court 
or  the  Supreme  Court  of  the  state,  is  not  suf- 
ficient to  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  the  state 
court  Writ  of  error  72  N.  E.  1097,  213  111. 
452.  dismissed.— Hulbert  v.  City  of  Chicago,  26 
S.  Ct  617,  202  U.  S.  275,  50  L.  Ed.  1026. 

Federal  questions  which  the  highest  state 
court  is.  by  its  settled  practice,  justified  in  dis- 
regarding, either  because  not  assigned,  or  be- 
cause not  noticed  or  relied  upon  in  the  brief  or 
argument  of  counsel,  will  not  serve  as  the  basis 
for  a  writ  of  error  from  the  Supreme  Coul-t  of 
the  United  States.— Id. 

Statements  in  the  writ  of  error  and  the  pe- 
tition for  citation  are  insufficient  to  show  that 
a  federal  question  was  raised  and  decided  by  a 
state  court  which  will  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States. 

— Id. 

A  federal  question,  although  referred  to  in 
the  assignments  of  error  in  the  state  appellate 
court  and  in  the  Supreme  Court  of  the  United 
•States,  cannot  be  considered  by  the  latter  court 
on  writ  of  error  to  the  state  court,  where  it 
does  not  appear  that  the  state  court  dealt  with 
the  question,  and  it  may  have  refused  to  do  so 
on  the  ground  that  it  was  not  raised  in  the  trial 
court.  Judgment  (Tex.  Civ.  App.)  85  S.  W.  34, 
37  Tex.  Civ.  App.  607,  affirmed.— Cox  v.  State 
of  Texas,  26  S.  Ct.  671,  202  U.  S.  446,  50  L. 
Ed.  1099. 

The  necessity  of  invoking  the  protection  of 
the  commerce  clause  of  the  federal  Constitution. 
if  the  repugnancy  to  that  clause  of  certain  state 
legislation  is  to  be  considered  by  the  Supreme 
Court  of  the  United  States  on  writ  of  error  to 
a  state  court,  is  not  obviated  by  reference  to 
Const.  U.  S.  Amend.  14,  as  invalidating  such 
legislation. — ^Id. 

The  judgment  of  the  Ohio  Supreme  Court, 
upholding  the  validity  of  the  provisions  of  the 


free  banking  act  of  March  21,  1851,  |  30,  as 
amended  April  24,  1879,  under  which  an  indict- 
ment had  been  found  against  the  cashier  of  a 
bank  incorporated  under  that  act,  in  the  face  of 
the  objection  that  such  section,  by  subjecting 
officers  of  institutions  so  incorporated  to  crim- 
inal liability,  when  officers  of  other  banking  in- 
stitutions guilty  of  similar  acts  are  not  so  sub- 
jected, denies  the  equal  protection  of  the  laws, 
cannot  be  reviewed  by  the  federal  Supreme 
Court,  where  the  failure  of  the  state  court  to 
file  an  opinion  leaves  it  doubtful  whether  that 
court  may  not  have  held  that  the  words  "any 
banking  company,"  as  used  in  the  section  in 
question,  embrace  aU  banking  institutions  in 
the  state,  whether  incorporated  under  the  free 
banking  act  or  not.— Bachtel  v.  Wilson,  27  S. 
Ct  243,  204  U.  S.  36,  51  L.  Ed.  357:  Id.,  27 
S.  Ct.  246,  204  U.  S.  42,  51  L.  Ed.  360;  Miller 
V.  Wilson,  Id.;  Davis  v.  Same,  Id.;  Van  Horn 
V.  Same,  Id.  * 

Raising  the  federal  question  for  the  first 
time  in  the  petition  for  a  writ  of  error  to  a 
state  court  and  in  the  accompanying  assign- 
ment of  errors,  is  not  sufficient  to  enable  the 
Supreme  Court  of  the  United  States  to  con- 
sider that  question,  even  though  another  federal 
question  has  been  properly  raised  and  brought 
up  by  the  same  writ  of  error.  Judgment  (Mont. 
1906)  83  P.  .874,  affirmed.— State  of  Montana 
V.  Rice,  27  S.  Ct  281,  204  U.  S.  291,  51  L.  Ed. 
490. 

A  right  claimed  under  an  authority  exer- 
cised under  the  United  States  will  be  regarded 
as  "specially  set  up  or  claimed,"  within  the 
meaning  of  Kev.  St.  U.  S.  S  709  [U.  S.  Comp. 
St.  1901,  p.  575],  defining  the  appellate  juris- 
diction of  the  Supreme  Court  of  the  United 
States  over  state  courts,  where  it  clearly  and 
unmistakably  appears  from  the  opinion  of  the 
state  court  that  the  federal  question  was  as- 
sumed to  be  in  issue,  that  the  decision  was 
against  the  federal  claim,  and  that  the  decision 
of  the  question  was  essential  to  the  judgment 
rendered. — Id. 

A  claim  of  immunity  from  suit  in  the  state 
court  under  the  laws  of  the  United  States  is  in 
time  to  sustain  a  writ  of  error  from  the  federal 
Supreme  Court,  though  first  claimed  in  a  peti- 
tion for  rehearing  in  the  state  court,  if  neces- 
sarily involved,  expressly  considered,  and  decid- 
ed adversely  by  such  court.  Judgment,  Kalyton 
V.  Kalyton  (1903)  74  P.  491,  45  Or.  116,  re- 
versed.—McKay  V.  Kalyton,  27  S.  Ct  346,  204 
U.  S.  458.  51  L.  Ed.  566. 

A  decision  of  the  Michigan  Supreme  Court, 
that  a  foreign  mutual  insurance  company  which 
had  not  been  authorized  to  do  business  in  the 
state  as  provided  by  the  state  statutes  could 
not  maintain  a  suit  to  collect  assessments  due 
on  a  policy  issued  by  one  of  its  agents  in  an- 
other state  on  request  of  an  insurance  broker 
in  Michigan  who  was  unable  to  place  the  whole 
line  in  his  own  authorized  companies,  cannot 
be  reviewed  in  the  Supreme  Court  of  the  United 
States,  where  the  only  showiUg  of  a  federal 
question  raised  before  judgment  is  made  by  a 
request  for  a  finding  as  matter  of  law  that  the 
state  statutes  do  not,  and  could  uot,  under  the 
federal  Constitution,  prohibit  the  insured  from 
going  or  sending  outside  the  state  and  there 
procuring  insurance  on  its  property  located  in 
the  state  from  an  insurance  company  not  au- 
thorized to  do  business  therein,  which  is  en- 
tirely inadequate  for  the  purpose.  Writ  of  er- 
ror (1905)  103  N.  W.  816,  140  Mich.  344,  dis- 
missed.—Swing  V.  Weston  Lumber  Co.,  27  S.  Ct 
497,  205  U.  S.  275,  51  L.  BW.  799. 

The  objection  that  no  federal  right  was 
"specially  set  up  and  claimed"  within  the  mean- 
ing of  Rev.  St.  U.  S.  I  709  [U.  S.  Comp.  St. 
1901,  p.  575],  governing  the  appellate  jurisdic- 
tion of  the  federal  Supreme  Court  over  state 
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courts,  cannot  saccessfully  be  maintamed,  where 
judicial  proceedings  in  New  Jersey  were  clearly 
relied  upon  in  New  York  by  executors  in  an 
"appeal  to  the  surrogate"  as  a  defense  to  the 
assessment  of  the  New  York  transfer  tax,  al- 
though such -right  was  not  in  terms  stated  to 
be  one  claimed  under  the  federal  Constitution — 
especially  where  the  constitutional  right  was 
specifically  claimed  in  writing  while  the  sur- 
rogate still  had  the  "appeal"  under  considera- 
tion, and  its  denial  was  made  the  subject  of 
exceptions.  Order,  In  re  Tilt's  Estate  (1905) 
75  N.  E.  1134,  182  N.  Y.  557,  revervjd.— Tilt  v. 
Kelsey,  28  S.  Ct.  1,  207  U.  S.  43,  52  L.  Ed.  95. 

The  objection  that  the  federal  question  was 
not  properly  and  seasonably  raised  in  the  state 
courts  is  not  available  to  defeat  the  jurisdiction 
of  the  Supreme  Court  of  the  United  States  of  a 
writ  of  error  to  the  highest  court  of  a  state, 
where  it  clearly  and  unmistakably  appears  from 
the  opinion  of  that  court  that  the  federal  ques- 
tion was  assumed  to  be  in  issue,  was  decided 
against  the  claim  of  federal  right,  and  that  the 
decision  of  the  question  was  essential  to  the 
judgment  rendered.  Judgment,  Baltimore  & 
O.  R.  Co.  V.  Chambers  (1905)  76  N.  E.  91,  73 
Ohio  St.  16,  affirmed. — Chambers  v.  Baltimore 
&  O.  R.  Co.,  28  S.  Ct.  34,  207  U.  S.  142,  52 
L.  Ed.  143. 

A  federal  question  entirely  outside  the  rec- 
ord, and  having  no  connection  with  any  federal 
question  which  is  raised  in  the  record,  cannot  be 
considered  by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  a  state  court.  Judg- 
ment, In  re  City  of  Pittsburg,  66  A.  348,  217 
Pa.  227 ;  Appeal  of  Hunter,  Id.,  affirmed.— Hun- 
ter V.  City  of  Pittsburgh,  28  S.  Ct.  40,  207  U. 
S.  161,  52  L.  Ed.  151. 

A  contention  that  certain  instructions  to 
the  jury  in  a  criminal  case  in  effect  deprived 
the  accused  of  his  liberty  without  due  process 
of  law  does  not,  of  itself,  raise  a  federal  ques- 
tion, under  Const.  U.  S.  Amend.  14,  with  suffi- 
cient distinctness  to  sustain  a  writ  of  error 
from  the  federal  Supreme  Court  to  a  state  court. 
—Thomas  v.  State  of  Iowa,  28  S.  Ct  487,  209 
U.  S.  258,  52  L.  Ed.  782. 

Assignments  of  error  which  simply  allege 
in  various  forms  that  the  state  court  erred  in 
its  decision  of  the  cause  present  no  federal 
question  for  consideration  by  the  Supreme  Court 
of  the  United  States  on  a  writ  of  error  to  the 
state  court. — Stickney  v.  Kelsey,  28  S.  Ct.  508, 
209  U.  S.  419,  52  L.  Ed.  863. 

A  party  who  insists,  by  way  of  objection 
to  or  requests  for  instructipns,  upoiv  a  construc- 
tion of  a  federal  statute  which  will  lead  to  a 
judgment  in  his  favor,  sets  up  a  claim  of  a  right 
or  immunity  under  such  statute  within  the 
meaning  of  Rev.  St.  U.  S.  §  709  (U.  S.  Comp. 
St.  1901,  p.  575),  governing  writs  of  error  from 
the  Supreme  Court  of  the  United  States  to 
state  courts.  Judgment,  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Neal  (1906)  98  S.  W.  958,  83  Ark. 
^91,  reversed.— St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  IhyloT,  28  S.  Ct.  616,  210  U.  S.  281,  52  L. 
Ed.  1061. 

An  order  of  the  highest  court  of  a  state,  on 
■a  motion  for  rehearing,  reciting  that  the  cause 
came  on  to  be  heard  on  such  motion,  and,  "the 
same  being  considered  by  the  court,  said  mo- 
tion is  overruled,"  does  not  show  that  tiie  court 
passed  on  the  federal  question  first  raised  by 
such  petition. — McCorquodale  v.  State  of  Texas, 
29  S.  Ct.  146,  211  U.  S.  432,  53  L.  Ed.  269. 

An  attempt  to  assign  new  errors  in  a  peti- 
tion for  rehearing  in  a  state  court  which  is 
•overruled  without  an  opinion  passing  on  federal 
questions  cannot  avail  to  import  such  questions 
into  the  record.— Waters-Pierce  Oil  Co.  v.  State 
-of  Texas,  29  S.  Ct,  227,  212  U.  S.  112,  531  L. 
Ed.  431, 


The  federal  Supreme  Court  has  no  jaris- 
diction  of  a  writ  of  error  to  a  state  coart  in 
a  case  in  which  the  only  suggestion  that  a  fed- 
eral question  was  involved  was  put  forward 
after  the  highest  state  court  had  affirmed,  on  a 
second  appeal,  a  judgment  rendered  by  the  conn 
below  in  strict  obedience  to  its  mandate,  com- 
pliance with  such  mandate  being,  in  fact,  the 
only  question  open  to  and  determined  by  the 
highest  court. — Bonner  v.  Gorman,  29  S.  Ct 
483,  213  U.  S.  86,  53  L.  Ed.  709. 

The  refusal  by  an  inferior  state  court  of  an 
application  to  remove  a  cause  to  a  federal  Cir- 
cuit Court  presents  no  federal  <iuestion  which 
will  sustain  a  writ  of  error  under  Rev.  St.  U.  S. 
§  709  (U.  S.  Comp.  St.  1901,  p.  575),  from  the 
Supreme  Court  of  the  United  States,  to  review 
a  judgment  of  the  highest  state  court,  affirming 
the  judgment  below,  where  there  is  nothing  in 
the  record  to  indicate  that  the  question  of  the 
right  of  removal  was  brought  to  the  attention  of 
the  highest  state  court,  and  that  court  coald 
not  have  considered  the  question  even  if  present- 
ed, because,  at  the  time  the  appeal  from  the 
final  judgment  was  taken,  it  was  too  late  to  re- 
view the  order  refusing  the  removal. — Chesa- 
peake &  Ohio  Ry.  Co.  v.  McDonald,  29  S.  Ct 
546,  214  U.  S.  191,  53  L.  Ed.  963. 

An  assignment  of  error  in  a  state  court 
which  has  refused  to  give  effect .  to  a  judgment  of 
a  circuit  court  of  the  United  States  in  decid- 
ing a  controversy  before  it,  which  states  the 
refusal  of  the  trial  court  to  give  proper  and 
full  credit  to  the  judgment  of  the  circuit  court 
thereby  denying  to  the  complaining  party  "a 
right  arising  under,  the  authority  of  the  United 
States,"  does  not  lack  certainty  of  specification, 
80  as  to  prevent  the  Supreme  Court  of  the  Unit- 
ed States  from  taking  jurisdiction  of  the  canae. 
Judgment,  Klrven  v.  Virginia-Carolina  Chemi- 
cal Co.  (1907)  58  S.  E.  424.  77  S.  C.  493,  af- 
firmed.— Virginia-Carolina  Chemical  Co.  v.  Klr- 
ven, 30  S.  Ct.  78,  215  U.  S.  252,  54  L.  Ed.  179. 

Objections  to  the  valuation  of  national  bank 
stock  for  taxation,  as  being  in  excess  of  the 
actual  value,  exorbitant  and  unjust,  and  not 
in  proportion  to  other  like  personal  property, 
but  grossly  in  excess  thereof,  and  constituting 
unfair  and  unequal  taxation,  do  not  raise  any 
federal  question  which  will  sustain  a  writ  of 
error  from  the  federal  Supreme  Court  to  a 
state  court,  where  no  mention  of  the  national 
bank  act  was  made,  nor  of  any  right  or  pririlege 
claimed  under  it,  and  the  provisions  of  the 
United  States  Revised  Statutes  were  not  invok- 
ed, by  name  or  otherwise,  and  there  was  no  as- 
sertion that  the  local  statutes  under  which  the 
assessment  was  made  were  repugnant  to  the 
terms  of  Rev.  St  §  5219  (U.  S.  Comp.  St  1901. 
p.  3502),  or  to  the  federal  Constitution.— First 
Nat  Bank  v.  City  Council  of  Estherville,  30  S. 
Ct  152,  215  U.  S.  341,  54  L.  Ed.  223. 

An  order  of  the  highest  state  court,  made 
in  passing  upon  a  petition  for  rehearing,  which 
recites  that,  **on  mature  consideration,"  the 
prayer  of  said  petition  is  denied,  does  not  show 
that  the  court  passed  upon  the  federal  questions 
first  raised  by  such  petition,  so  as  to  sustain  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States.— Forbes  v.  State  Council  of  Vir- 
ginia, Junior  Order  United  American  Mechanics 
of  the  State  of  Virginia,  30  S.  Ct.  295.  216  U.  S. 
396,  54  L.  Ed.  534. 

The  full  faith  and  credit  clause  of  the  fed- 
eral Constitution  must  be  pleaded,  or  the  atten- 
tion of  the  court  below  directed  to  the  fact  that, 
in  connection  with  the  proper  construction  of  a 
statute  of  another  state,  reliance  was  placed 
upon  that  clause,  in  order  to  present  a  federal 
question  for  review  in  the  federal  Supreme 
Court  by  writ  of  error  to  a  state  court— 1 19101 
Louisville  &  N.  R.  Co.  v.  Melton,  30  S.  Ct.  67«, 
218  U.>S.  d6,  54  L.  Dd.  921,  47  L.  B^  A.  (N.  S^ 
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84,  affirming  judgment  105  S.  W.  366,  127  Ky. 
276. 

A  decree  of  a  state  court  adverse  to  the 
contention  that,  if  the  state  Constitution  con- 
fers on  one  railway  company  an  exemption  from 
a  special  tax  granted  in  aid  of  another  railway 
company,  it  impairs  contract  obligations,  is  re- 
viewable in  the  federal  Supreme  Court,  although 
the  state  court  rested  its  decision  in  part  upon 
the  ground  that  the  latter  railway  company  had 
not  acquired  all  of  its  contract  rights  before 
the  adoption  of  the  Constitution. — (1910)  Arkan- 
sas Southern  Ry.  Co.  v.  Louisiana  &  A.  Ry.  Co., 
31  S.  Ct.  5(5,  218  U.  S.  431.  54  L.  Ed.  1097,  af- 
firming d^ree  Louisiana  &  A.  Ry.  Co.  v.  Shaw 
a908)  46  So.  994, 121  La.  997. 

The  contention  that  an  attempt  in  the  state 
Constitution  to  limit  taxation  impairs  the  ob- 
ligation of  contracts  with  a  municipal  school 
board  does  not  present  a  case  for  a  writ  of  error 
from  the  federal  Supreme  Court  to  review  a  de- 
cree of  a  state  court  which  refused  mandamus  to 
compel  the  levy  of  a  tax  to  pay  claims  and  judg- 
ments based  upon  such  contracts,  which  rests 
mainly  on  the  grounds  that  the  relators  were 
guilty  of  laches,  and  that  the  statute  relied 
upon  as  authorizing  such  contracts  did  not  em- 
power the  school  board  to  make  contracts  in 
such  wise  as  to  bind  the  municipality  to  levy  the 
tax,  neither  the  Constitution  nor  any  subsequent 
legislation  having  been  invoked  or  enforced  by 
the  court.— Fisher  v.  City  of  New  Orleans,  31  S. 
Ct.  57,  218  U.  S.  438,  54  L.  Ed.  1099. 

Whether  or  not  a  statute  of  a  sister  state 
alleged  to  create  contract  obligations  protected 
against  impairment  by  the  contract  clause  of 
the  federal  Constitution  has  been  repealed  by 
subsequent  legislation  presents  no  federal  ques- 
tion for  review  on  writ  of  error  from  the  fed- 
eral Supreme  Court  to  a  state  court,  where 
there  was  neither  allegation  nor  proof  that  the 
court  of  last  resort  in  the  state  where  the  legis- 
lation was  enacted  had  considered  the  question 
or  made  any  ruling  upon  it. — (1911)  Texas  & 
N.  O.  R.  Co.  V.  Miller,  31  S.  Ct.  534,  221  U.  S. 
408,  55  L.  E5d.  789,  affirming  judgment  (Tex. 
Civ.  App.  1910)  128  S.  W.  1165;  (1911)  Same  v. 
Gross,  31  S.  Ct.  536,  221  U.  S.  417,  55  L.  Ed. 
796,  affirming  judgment  (Tex.  Civ.  App.  1910) 
128  S.  W.  1173. 

Federal  Supreme  Court  will  review  by 
writ  of  error  the  decision  of  state  court,  refus- 
ing habeas  corpus  to  a  person  charged  with 
pradticing  medicine  without  complying  with 
Laws  Tex.  1907,  c.  123,  where  the  validity  of 
that  statute  under  the  federal  Constitution  ap- 
pears as  plainly  as  it  ever  will.— (1912)  Collins 
V.  State  of  Texas,  32  S.  Ct.  286,  223  U.  S.  288, 

56  L.   Ed.  439,  affirming  judgment  (1909)  Ex 
parte  ColUns,  121  S.  W.  501,  57  Tex.  Cr.  R.  2. 

A  point  not  raised  in  the  court  below  ur 
covered  by  assignments  of  error  cannot  be  con- 
sidered on  a  writ  of  error  to  the  state  court. — 
Rosenthal  v.  People  of  the  State  of  New  York, 
33  S.  Ct.  27,  226  U.  S.  260,  57  L.  Ed.  212,  Ann. 
Cas.  1914B,  71,  affirming  judgment  People  v. 
Rosenthal,  90  N.  E.  991,  197  N.  Y.  394. 

A  federal  right,  privilege,  or  immunity  was 
not  specially  set  up  or  claimed  within  Rev.  St. 
I  700  (U.  S.  Comp.  St.  1901,  p.  575),  governing 
writs  of  error  from  the  federal  Supreme  Court 
to  a  state  court,  where  it  was  not  suggested  that 
defendant  in  insisting  on  certain  propositions 
was  relying  on  any  right,  privilege,  or  immunity 
derived  from  the  federal  Constitution  or  laws, 
and  the  state  courts  did  not  pass  upon  any 
such  question. — El  Paso  &  S.  W.  Ry.  Co.  v. 
Eichel  &  Weikel,  33  S.  Ct  179,  226  U.  S.  590, 

57  L.  Ed.  369. 

The  assertion  of  federal  rights  in  an  unsuc- 
cessful  application   to  the  highest  court  of  a 


pellate  court  raisea  no  question  which" will  sub- 
tain  a  writ  of  error  from  the  federal  Supreme 
Court  to  the  intermediate  state  court. — Id, 

The  words  "maturely  considered,"  in  the 
judgment  entry  of  the  denial  without  opinion 
by  the  highest  state  court  of  a  petition  for  re- 
hearing, do  not  import  a  decision  of  the  federal 
question  first  raised  by  such  petition.— Consol- 
idated Turnpike  Co.  v.  Norfolk  &  O.  V.  R.  Co., 
33  S.  Ct.  510,  228  U.  S.  326.  CT  L.  Ed.  857, 
dismissing  writ  of  error  Norfolk  &  O.  V.  R.  Co. 
V.  Consolidated  Turnpike  Co.,  68  S.  E.  346,  111 
Va.  131,  Ann.  Cas.  1912A,  239,  rehearing  de- 
nied 33  S.  Ct.  605,  228  U.  S.  596,  57  L.  Ed. 
982. 

The  question  whether  the  Illinois  Supreme 
Court  gave  full  faith  and  credit  to  the  construc- 
tion of  an  Indiana  statute  by  the  Indiana 
courts  is  not  open  for  review  by  writ  of  error 
from  the  federal  Supreme  Court  to  the  former 
court,  where  no  settled  construction  by  the  In- 
diana courts  was  pleaded  or  proven,  and  no 
claim  under  the  full  faith  and  credit  clause  was 
set  up  except  by  petition  for  writ  of  error. — 
Chicago,  I.  &  L.  R.  Co.  v.  Ilackett.  33  S.  Ct. 
581,  228  U.  S..  659,  57  L.  Ed.  966,  affirming 
judgment  Hackett  v.  Chicago,  I.  &  L.  R.  Co., 
170  111.  App.  140. 

An  alleged  ri^t  under  the  federal  statute, 
not  specially  set  up,  cannot  be  considered  by 
the  federal  Suj;)reme  Court  on  writ  of  error  to 
the  state  court. — Id. 

Judgment  of  the  Supreme  Court  of  Okla- 
homa in  a  case  begun  in  the  United  States 
court  for  the  Indian  territory  is  not  reviewable 
in  the  United  States  Supreme  Court  under  Rev. 
St.  §  709,  on  the  ground  of  a  deprivation  of  the 
right  to  trial  by  jury,  where  the  question  waa 
not  properly  raised  in  the  court  below. — Dill  v. 
Ebey,  33  S.  Ct.  620,  229  U.  S.  199,  57  L.  Ed. 
1148,  dismissing  appeal  112  P.  973,  27  Okl. 
584,  46  L.  R.  A.  (N.  S.)  440. 

An  objection  by  an  interstate  railway  car- 
rier sued  for  the  death  of  an  employ^  that,  if 
liable  at  all,  it  was,  under  Federal  Employers* 
LiabiUty  Act  April  22,  1908,  liable  only  ta 
personal  representatives  of  the  deceased,  was 
interposed  in  time,  so  that  it  was  error  to  over- 
rule it,  where  the  petition  stated  a  case  under 
the  state  statute  and  the  carrier  suggested  that 
the  state  statute  might  not  be  applicable  and 
made  a  specific  objection  under  the  federal  stat- 
ute after  the  evidence  disclosed  that  it  was  con- 
trolled by  such  statute. — St.  Louis,  S.  F.  &  T. 
R.  Co.  V.  Seale,  33  S.  Ct.  651,  229  U.  S.  156, 
57  L.  Ed.  1129,  Ann.  Cas.  1914C,  156,  reversing 
judgment  (Tex.  Civ.  App.)  148  S.  W.  1099. 

A  federal  question  will  be  deemed  to  have 
been  presented  with  sufficient  clearness  to  sus- 
tain a  writ  of  error  to  a  state  court  where  the 
latter  court  has  held  that  the  question  wa» 
raised  and  decided. — St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Hesteriy,  33  S.  Ct  703,  228  U.  S.  702, 
57  L.  Ed.  1031,  reversing  judgment  135  S.  W. 
874,  98  Ark.  240. 

The  objection  that  a  carrier  sued  for  the 
death  of  an  employe  was  estopped  to  rely  on 
Federal  Employers'  Liability  Act  April  22, 
1908,  by  having  pleaded  contributory  negli- 
gence, will  not  defeat  a  writ  of  error  to  a 
state  court  where  the  latter  court  held  that 
the  federal  question  was  sufficiently  raised,  and 
decided   it. — Id. 

Denial  by  the  highest  state  court  of  relief 
by  habeas  corpus,  aought  by  a  convict  whose 
parole  has  been  annulled  without  notice,  can- 
not be  reviewed  by  the  federal  Supreme  Court, 
where  it  can  only  be  conjectured  whether  the 
state  court  entertained  views  adverse  to  those  of 
the  petitioner  on  the  federal  questions  present- 
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S.  863,  67  L.  Ed.  1224,  dituniBsing  writ  of  error 
136  N.  W.  658»  109  Mich.  606. 

The  state  laws  and  practice  applicable  to 
the  state  appellate  courts  are  no  less  applicable 
when  federal  rights  are  in  controyersy  than 
when  the  case  turns  entirely  upon  questions  of 
local  or  general  law.— John  v.  Paullin,  34  S.  Ct. 
178,  231  U.  S.  683,  68  L.  Ed.  381,  dismissing 
writ  of  error  104  P.  365,  24  Okl.  636  and  106 
P.  838,  24  Okl.  642. 

Immunity  from  liability  under  the  Employ- 
ers* Liability  Act,  was  sufficiently  asserted  for 
the  purpose  of  a  writ  of  error  from  the  federal 
Supreme  Court,  whether  the  question  was  prop- 
erly raised  in  the  trial  or  not,  where  the  im- 
munity was  expressly  claimed  and  the  highest 
court  of  the  state  decided  against  the  party  as- 
serting such  right.— North  Carolina  R.  Co.  v. 
Zachary,  34  S.  Ct.  305,  232  U.  S.  248.  58  L. 
Ed.  691,  Ann.  Cas.  1914C,  159,  reversing  judg- 
ment Zachary  y.  North  Carolina  R.  Co.,  72  S. 
E.  868,  156  N.  0.  496. 

A  federal  qtiestion  which  a  state  court  pro- 
ceeds to  determine  will  be  regarded  by  the  fed- 
eral Supreme  Court,  on  a  writ  of  error  to  the 
state  court,  as  duly  presented. — Miedreich  y. 
Lauenstein,  34  S.  Ct.  309,  232  U.  S.  236,  58 
L.  Ed.  584,  affirming  Judgments  86  N.  E.  963, 
172  Ind.  140,  and  87  N.  E.  1029,  172  Ind.  140. 

A  decree  of  the  highest  state  court  affirm- 
ing a  decree  adjudging  a  person  in  contempt  is 
reviewable  in  the  federal  Supreme  Court,  where 
the  state  court  recognized  a  federal  contention, 
and  by  its  decision  necessarily  overruled  it. — 
Carlson  v.  State  of  Washington,  34  S.  Ct  717, 
234  U.  S.  103,  58  L.  Ed.  1237,  affirming  judg- 
ment 120  P.  104,  66  Wash.  639. 

A  federal  question  will  not  sustain  a  writ 
of  error  to  the  highest  court  of  the  state,  where 
the  latter  court  declined  to  pass  upon  it  because 
not  appropriately  raised  below. — Louisville  &  N. 
R.  Co.  V.  Woodford,  34  S.  Ct,  739,  234  U.  S. 
46,  58  L.  Ed.  1202.  dismissing  appeal  153  S.  W. 
722,  152  Ky.  398  and  164  S.  W.  1083,  153  Ky. 
185. 

Allegation  that  a  municipal  ordinance  is 
void  as  taking  property  without  due  process  of 
law  does  not  raise  a  federal  question,  where  no 
reference  to  the  Constitution  of  the  United 
States  is  made,  and  no  express  rights  thereun- 
der are  asserted,  as  the  contention  will  be  re- 
garded as  referring  to  the  state  Constitution 
containing  the  due  process  of  law  clause. — Bowe 
y.  Scott,  34  S.  Ct  769,  233  U.  S.  658,  58  L. 
Ed.  1141,  dismissing  appeal  76  S.  E.  123,  113 
Va.  499. 

A  federal  right  is  raised  so  as  to  support  a 
writ  of  error  from  the  federal  Supreme  Court 
to  the  highest  state  court,  though  first  asserted 
in  the  latter  court,  where  the  right  was  first 
denied  by  the  decision  of  the  highest  state  court, 
and  on  petition  for  rehearing  it  overruled  the 
contention  that  the  petitioner's  federal  rights 
were  infringed.— Grannis  v.  Ordean,  34  S.  Ct. 
779.  234  U.  S.  386,  58  L.  Ed.  1363,  affirming 
judgment  Ordean  v.  Grannis,  136  N.  W.  575, 
1026,  118  Minn.  117. 

Federal  questions  first  raised  by  exceptions 
to  the  report  of  a  special  commissioner  to  whom 
an  original  proceeding  in  the  highest  state  court 
had  been  referred  will  support  a  writ  of  error 
from  the  federal  Supreme  Court,  though  the 
highest  state  court  did  not  refer  to  such  ques- 
tions, and  though  such  court  has  decided  that 
such  <iuestions  must  be  raised  at  the  first  op- 
portunity.— International  Harvester  Co.  v.  State 
of  Missouri  ex  inf.  Attorney  General,  34  S.  Ct. 
859,  234  U.  S.  199,  58  L.  Ed.  1276,  52  L.  R. 
A.  (N.  S.)  525,  affirming  judgment  State  ex  inf. 
Mayor  v.  International  Harvester  Co.  of  Amer- 
ica, 141  S.  W.  672,  237  Mo.  369. 


Federal  questions  first  raised  by  amended 
answers  after  the  case  had  been  remanded  by 
the  highest  state  court  to  the  trial  court  will 
support  the  appellate  jurisdiction  of  the  federal 
Supreme  Court  of  a  writ/ of  error  to  review  a 
judgment  which  affirmed  the  refusal  of  the  trial 
court  to  permit  the  filing  of  such  answers  where 
the  state  court  ruled  concerning  the  federal 
aspect  of  the  answers.— Louisville  ft  N.  R.  Co. 
y.  Higdon,  34  S.  Ct  948,  234  U.  S.  692,  68  L. 
Ed.  1484,  affirming  judgment  148  S.  W.  26, 
149  Ky.  321. 

The  objection  that  an  assessment  for  the 
widening  of  a  street  was  imposed  by  judicial 
fiat  and  without  warrant  of  law,  aot  bdng 
taken  at  the  trial,  was  not  open  in  the  highest 
state  court,  is  not  a  basis  fcr  writ  of  error  to 
that  court  from  the  federal  Supreme  Court. — 
Willoughby  y.  City  of  Chicago,  36  S.  Ct  23, 
236  U.  S.  46,  69  L.  Ed.  123,  dismissing  writ  of 
error  City  of  Chicago  t.  Willoughby,  94  N.  E. 
513«  249  lU.  249. 

Failure  to  raise  in  state  courts  federal  ques- 
tions on  rulings  that  certain  state  statutes  of 
limitations  barred  the  relief  sought  defeats  ap- 
pellate jurisdiction  of  the  federal  Supreme 
Court,  where  limitations  were  in  express  terms 
stated  in  the  demurrer  to  bill,  sustained  by  the 
trial  court.— Olympla  Min.  ft  MilL  Co.  v.  Kerns, 
35  S.  Ct  415,  236  U.  S.  211.  59  L.  Ed.  642, 
dismissing  appeal  136  P.  266,  24  Idaho,  481. 

Federal  question  calling  for  intervention  by 
Interstate  Commerce  Commission  held  not  rais- 
ed in  a  suit  by  a  shipper  in  a  state,  court  to  re- 
cover from  an  interstate  carrier  damages  from 
failure  to  furnish  cars. — Eastern  Ry.  Co.  of 
New  Mexico  v.  Littlefield,  35  S.  Ct  489,  237 
U.  S.  140,  59  L.  Ed.  878,  dismissing  appeal 
(Tex.)  154  S.  W.  543. 

Question  sustaining  appellate  jurisdiction  of 
federal  Supreme  Court  over  state  court  hM 
not  involved  in  rulings  in  suit  by  an  elevator 
company  to  recover  reasonable  compensation 
from  a  carrier  for  services  in  handling  grain, 
excluding  evidence  offered  by  the  carrier  on  the 
ground  that  further  payment  would  be  contrary 
to  the  Interstate  Commerce  Act. — ^Pennsylvania 
R.  Co.  y.  Keystone  Elevator  &  Warehouse  Co., 
35  S.  Ct.  644,  237  U.  S.  432,  59  L.  Ed.  1035, 
dismissing  appeal  Keystone  Elevator  &  Ware- 
house Co.  v.  Pennsylvania  R.  Co.,  92  A.  840, 
246  Pa.  336. 

Federal  question  held  raised  in  state  court 
within  Judicial  Code,  |  237,  where  from  opinion 
of  state  Supreme  Court  it  appears  that  question 
of  equal  protection  of  the  laws,  under  Const 
U.  S.  Amend.  14,  was  treated  as  raised  and 
ruled  on. — Mallinckrodt  Chemical  Works  v. 
State  of  Missouri  ex  rel.  Jones,  35  S.  Ct  671, 
238  U.  S.  41,  59  L.  Ed.  1192.  affirming  judg- 
ment State  ex  rel.  Jones  v.  Mallinckrodt  Chem- 
ical Works,  156  S.  W.  967,  249  Mo.  702. 

A  question,  under  the  full  faith  and  credit 
clause  of  the  federal  Constitution,  as  to  the  law 
of  another  state,  held  suffidentiy  raised  to  sap- 
port  a  writ  of  error  to  review  a  judgment  of  a 
Kew  York  court  holding  that  the  law  of  New 
York  governs  the  rights  of  a  Massachusetts 
benefit  society  where  a  Massachusetts  judgment 
construing  the  charter  was  expressly  pleaded. — 
Supreme  Council  of  the  Royal  Arcanum  t. 
Green,  35  S.  Ct.  724.  237  U.  S.  531,  58  L.  Ed. 
1089,  L.  R.  A.  1916A,  771,  reversing  decrees 
Green  v.  Supreme  Council  of  Royal  Arcanum, 
129  N.  Y.  S.  791,  144  App.  Dlv.  761,  and  Id^ 
100  N.  E.  411,  206  N.  Y.  601. 

A  federal  question  not  raided  in  the  trial 
court  nor  on  appeal  will  not  be  considered  on 
writ  of  error  to  the  highest  state  court— Illinois 
Cent  R.  Co.  v.  Mulberry  Hill  Coal  Ca,  35  S. 
Ct.  760,  238  U.  S.  275,  69  L.  Ed.  1306,  affirming 
judgment  Mulberry  Hill  Coal  Co.  y.  Illinoia 
Cent  R.  Co.,  100  N.  E.  151,  267  111.  80, 
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No  quefldoii  under  the  laws  of  the  United 
States  reviewable  by  writ  of  error  to  a  state 
court  may  be  based  on  fact  that  applicability  of 
Etnployers'  Liability  Act  first  appeared  by  an 
amendment  to  declaration  which  failed  to  allege 
originally  that  plaintiff  was  injured  on  an  inter- 
state tnp.^Kansas  City  Western  Ry.  Co.  ▼. 
McAdow,  36  S.  Gt  252,  240  U.  S.  51,  60  L.  Ed. 
520,  affirming  judgment  McAdow  v.  Kansas  City 
Western  Ry.  Co.,  164  S.  W.  188. 

A  federal  question  first  set  up  in  petition  for 
rehearing,  after  judgment  of  the  trial  court  had 
been  affirmed  by  the  state  court,  will  not  support 
jurisdiction  of  federal  Supreme  Court  on  writ 
of  error,  where  petition  was  dismissed. — St.  Lou- 
is &  S.  F.  R.  Co.  7.  Shepherd,  36  S.  Ct.  274. 
240  U.  S.  240,  60  L.  Ed.  622,  dismissing  appeal 
Same  t.  Shepard,  139  P.  833,  40  Okl.  589. 

The  question  whether  proper  effect  was  given 
to  Interstate  Commerce  Act,  and  its  amend- 
ments, in  interpreting  bill  of  lading  for  interstate 
shipment,  requiring  notice  of  claims  to  be  given 
to  carrier's  officers  as  excluding  officers  of  con- 
necting carriers,  held  fairly  presented  so  as  to 
sustain  writ  of  error  from  federal  Supreme 
Court— Northern  Pac.  Ry.  Ca  v.  Wall,  36  S.  Ct 
493,  241  V.  S.  87,  60  L.  Ed.  905,  reversing  judg- 
ment Wall  V.  Northern  Pac.  Ry.  Co.,  145  P.  291, 
50  Mont  122. 


— *  Writ  of  «rrov  mmA  prooeed- 
lass  thereon. 

See  18  Cent  Dig.  Courts.  91  1081-1084. 

On  motion  to  dismiss  a  writ  of  error  to  a 
state  court,  on  the  ground  that  no  federal  qnes- 
tiou  is  involved,  made  before  the  record  is  print- 
ed, the  supreme  court  can  look  only  to  the  brie&i 
of  counsel;  and  if  the  assignment  of  errors,  as 
there  printed,  presents  a  federal  question,  the 
motion  will  be  denied.— Crane  Iron  Co.  v.  Hoag- 
land,  108  U.  S.  5,  1  S.  Ct  17,  27  L.  Ed.  630. 

The  practice,  under  Sup.  Ct  Rule  6,  I  5, 
making  it  permissible  to  unite  with  a  motion  to 
dismiss  a  writ  of  error  a  motion  to  affirm  the 
judgment,  is  to  grant  the  motion  to  affirm,  al- 
though the  record  may  show  that  the  court  has 
jurisdiction,  if  the  question  on  which  the  juris- 
diction depends  is  so  uuinifestly  rightly  decided 
that  the  case  ought  not  to  be  held  for  further 
argument.  Held  a  proper  practice  to  adopt  upon 
motions  in  open  court  for  the  allowance  of  a 
writ  of  error.— Spies,  Ex  parte,  123  U.  S.  131, 
8  S.  Ct.  21,  31  L.  Ed.  80. 

A  writ  of  error  from  the  United  States  su- 
preme court  ought  not  to  be  allowed  if  it  appears 
upon  the  face  of  the  record  that  tiie  decision  of 
the  federal  question  complained  <^  is  so  plainly 
right  as  not  to  require  argument,  especially  if 
such  decision  is  in  accordance  with  tiie  court's 
well-considered  judgments  in  former  cases.— Id. 

A  prisoner  was  convicted  in  a  state  court 
of  murder  in  the  first  degree,  and  sentenced  to 
death.  The  state  supreme  court,  however,  con- 
sidering the  evidence  insufficient  to  show  murder 
in  the  first  degree,  reversed  the  judgment  and 
remanded  the  case,  with  directions  to  allow  the 
verdict  to  stand,  and  enter  a  new  judgment 
thereon  for  murder  in  the  second  degree,  which 
was  done.  Thereupon  the  prisoner  applied  to  a 
federal  court  for  a  writ  of  habeas  corpus  on  the 
ground  that  his  confinement  was  without  due 
process  of  law,  and  contrary  to  the  provisions  of 
the  fourteenth  amendment  to  the  constitution 
of  the  United  States.  Held,  that  the  federal 
court  had  a  discretion  either  to  grant  the  writ  or 
to  require  the  prisoner  to  take  a  writ  of  error 
to  the  state  supreme  court,  and,  in  case  its  judg- 
ment was  against  him,  to  have  the  same  review- 
ed on  writ  of  error  from  the  supreme  court  of 
the  United  States,  and  that  the  court  properly 
exercised  its  discretion  in  pursuing  the  latter 


course.— Ex  parte  Fredeiieh.  149  U.  S.  70, 18  S. 
Ct  793,  37  L.  Ed.  653,  affirming  judgment  (C. 
C.)  51  Fed.  747. 

A  writ  of  error  to  the  highest  court  of  a 
state  removes  the  case  to  the  United  States  su- 
preme court,  so  that  the  latter  alone  is  author- 
ised to  determine  all  questions  as  to  its  jurisdic- 
tion, and  as  to  the  form  of  the  writ,  the  parties, 
citation,  and  service,  or  otherwise. — Ex  parte 
Chetwood,  17  S.  Ct  385,  165  U.  S.  443,  41  L. 
Ed.  782. 

Under  Rev.  St  |  999,  the  allowance  of  a 
writ  of  error  and  signing  of  a  citation  by  an  as- 
sociate judge  of  the  court  of  appeals  of  New 
York,  it  not  appearing  that  he  was  at  that  time 
acting  as  chief  judge  pr;>  tern.,  does  not  give  the 
federal  supreme  court  jurisdiction  to  review  a 
judgment  of  that  court— Havnor  v.  People  of 
New  York,  18  S.  Ct.  631,  170  U.  S.  408,  42  L. 
Ed.  1067. 

Act  March  3,  1891  (26  Stat  826),  limiting 
the  time  for  writs  of  error  or  appeals  in  cases 
taken  to  the  supreme  court  from  the  circuit 
court  of  appeals,  created  by  the  act  to  one  year, 
does  not  lixnit  the  time  within  which  writs  of  er- 
ror from  the  supreme  court  to  state  courts  can 
be  taken,  as  such  writs  are,  under  Rev.  St  | 
1003,  subject  to  the  limitation  governing  judg- 
ments or  decrees  of  *'a  court  of  the  United 
States,"  and  the  act  of  1891  does  not  repeal  the 
two-years  limitation  as  to  circuit  and  district 
courts,  previously  established  by  Rev.  St.  1 1008. 
—Allen  V.  Southern  Pac.  R.  Co..  19  S.  Ct  518, 
173  U.  S.  479,  43  L.  Ed.  775,  dismissing  appeal 
44  P.  796,  112  Cal.  455. 

The  question  of  the  effect  of  an  order  re- 
manding a  cause  from  a  circuit  court  of  the 
United  States  to  a  state  court,  in  which  the  con- 
tention, was  made  that  the  cause  was  still  pend- 
ing in  the  federal  court,  gives  color  for  a  motion 
to  dismiss  a  writ  of  error  from  the  supreme 
court  of  the  United  States  to  the  state  court 
Judgment,  Smitbson  v.  Chicago  G.  W.  Ry.  Co., 
73  N.  W.  863,  71  Minn.  216,  affirmed.— Whit- 
comb  V.  Smitbson,  20  S.  Ct.  248,  175  U.  S.  635, 
44  L.  Ed.  303. 

The  superior  court  of  Massachusetts  is  the 
court  to  which  a  writ  of  error  from  the  Unit- 
ed States  supreme  court  should  issue  for  the 
review  of  a  federal  question,  after  a  rescript  af- 
firming its  judgment  has  been  sent  to  that  court 
by  the  supreme  court  of  the  state.  Judgment,  57 
N.  E.  337,  176  Mass.  48,  affirmed.— Rothschild  v. 
Knight,  22  S.  Ct  391,  184  U.  S.  334,  46  L.  Ed. 
573. 

Leave  to  prosecute  a*  writ  of  error  to  a  state 
court  without  giving  security  as  required  by  Rev. 
St  U.  S.  S  1000  [U.  S.  Comp.  St  1901,  p.  712], 
cannot  be  granted  under  Act  July  20,  1892,  c 
209,  27  Stat.  252  [U.  S.  Comp.  St  1901,  p.  706], 
as  that  act  has  no  application  to  proceedings  in 
the  supreme  court  of  the  United  States. — Calla- 
way V.  State  Nat  Bank  of  Ft  Worth,  Tex.,  22 
S.  Ct  811, 186  U.  S.  177,  46  L.  Ed.  1111. 

A  writ  of  error  issued  from  the  federal  Su- 
preme Court  for  the  purpose  of  reviewing  the 
decision  of  a  state  court  is  properly  directed  to 
the  inferior  state  court  where  the  judgment  of 
the  highest  state  court  was  ordered  to  be  entered, 
and  where  the  record  remained.  Judgment,  Mey- 
ler  V.  Wedding.  53  S.  W.  809,  107  Ky.  310.  21 
Ky.  Law  Rep.  1006,  92  Am.  St  Rep.  347,  re- 
versed.—Wedding  V.  Meyler,  24  S.  Ct  322,  192 
U.  S.  573.  48  L.  Ed.  570,  66  L.  R.  A.  833. 

A  writ  of  error  to  a  state  court,  which  in- 
correctly states  the  date  of  the  judgment  in  the 
court  below,  may  be  dismissed  without  preju- 
dice to  proceedings  under  a  second  writ  of  error, 
which  correctly  describes  the  judgment— North- 
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ern  Pac.  Ry.  Co.  v.  Ely,  25  S.  Ct.  302,  197  TJ. 
S.  1,  49  L.  Ed.  639,  reversing  judgment  65  P. 
555,  25  Wash.  384,  54  L.  R.  A.  526,  87  Am. 
St  Rep.  766;  Same  v.  Hasse,  25  S.  Ct.  305.  197 
U.  S.  9,  49  L.  Ed.  642,  reversing  judgment  68  P. 
882,  28  Wash.  353,  92  Am.  St.  Rep.  840. 

A  writ  of  error  from  the  federal  Supreme 
Co^^t  to  the  Supreme  Court  of  the  state  of  Ne- 
braska sufficiently  conforms  to  the  requirement 
of  Rev.  St.  U.  S.  §  999  [U.  S.  Comp.  St.  1901, 
p.  712],  respecting  allowance  by  the  Chief  Jus- 
tice of  the  state  court,  where  it  is  signed  "John 
B.  Barnes,  Presiding  Judge  of  Supreme  Court  of 
Nebraska,  in  absence  of  Sedgwick,  C.  J.,  from 
this  state,"  and  the  truth  of  this  recital  is  not 
challenged. — Missouri  Valley  Land  Co.  v.  Wiese, 

28  S.  Ct.  294,  208  U.  S.  234.  52  L.  Ed.  466,  af- 
firming judgment  Wiese  v.  Union  Pac.  Ry.  Co. 
(Neb.  1906)  108  N.  W.  175;  Missouri  Valley 
Land  Co.  v.  Wrich,  28  S.  Ct.  299,  208  U.-  S. 
250,  52  L.  Ed.  473,  affirming  judgment  Wrich 
v.  Union  Pac.  Ry.  Co.  (Neb.  1906)  108  N.  W 
17a 

Making  the  writ  of  error  to  a  state  court  and 
the  citation  thereon  returnable  within  30  days 
from  the  date  thereof,  without  inserting  a  day 
certain  as  the  return  day,  held  a  substantial  com- 
pliance with  United  States  Supreme  Ck)urt  Rule 
8,  cl.  5,  requiring  such  writs  and  citation  to  be 
returnable  within  30  days  from  the  date  of  the 
citation. — Seaboard  Air  Line  Ry.  v.  Horton,  34 
S.  Ct.  635,  233  U.  S.  492,  58  L.  Ed.  1062,  L.  R. 
A.  1915C,  1,  Ann.  Cas.  1915B,  475,  reversing 
judgment  Horton  v.  Seaboard  Air  L.  R.  Co.,  78 
S.  E.  494,  162  N.  0.  424. 

A  writ  of  error  to  a  state  court  from  the 
federal  Supreme  Ck)urt  will  not  be  dismissed  for 
want  of  jurisdiction  because  the  federal  rights 
passed  upon  were  correctly  decided. — Missouri 
Pac.  R.  Co.  V.  Larabee,  34  S.  Ct.  979,  !234  U. 
S.  459.  58  L.  Ed.  1398,  reversing  judgment  Lara- 
bee  Flour  Mills  Co.  v.  Missouri  Pac.  Ry.  Co., 
116  P.  901,  85  Kan.  214. 

^=»398.  — —  Record. 

See  13  Cent.  Dig.  Courts.  H  1065-1068. 

Where  the  state  statutes  require  that  all  de- 
cisions of  the  highest  state  court  shall  be  in  writ- 
ing, stating  the  grounds  of  the  decision,  and  shall 
be  recorded,  the  supreme  court  may,  in  determin- 
ing its  jurisdiction,  examine  such  written  and 
recorded  opinions,  to  ascertain  the  grounds  of  the 
judgment  of  the  state  court. — Gross  v.  United 
States  Mortg.  Co.,  108  U.  S.  477,  2  S.  Ct.  940, 
27  L.  Ed.  795;  Kreiger  v.  Shelby  R.  Co..  125 
U.  S.  39,  8  S.  Ct  752.  31  L.  Ed.  675;  Dibble  v. 
Bellingham  Bay  T^nd  Co.,  163  U.  S.  63,  16  S. 
Ct.  939,  41  L.  Ed.  72. 

To  give  the  supreme  court  of  the  United 
States  jurisdiction  of  a  writ  of  error. for  the  re- 
view of  the  judgment  of  a  state  court,  it  must 
appear  affirmatively,  not  only  that  a  federal 
question  was  raised  and  presented  for  decision  to 
the  highest  court  of  the  state  having  jurisdiction, 
but  that  it  was  decided,  or  that  its  decision  was 
necessary  to  the  judgment  that  was  rendered. — 
Adams  County  v.  Burlington  &  M.  R.  R.  Co., 
112  U.  S.  123,  5  S.  Ct.  77,  28  L.  Ed.  678. 

In  order  to  bring  a  case  from  a  state  court 
to  this  court  for  review,  it  is  necessary  that  the 
record  should  show  that  the  point  giving  juris- 
diction to  this  court  was  raised  and  decided  in 
the  court  below.— Detroit  City  Ry.  Co.  v.  Gut- 
hard.  114  U.  S.  133,  5  S.  Ct.  811,  29  L.  Ed.  118; 
Kansas  Endowment  Ass'n  v.  State  of  Kansas, 
120  U.  S.  103,  7  S.  Ct  499,  30  L.  Ed.  593. 

On  writ  of  error  to  a  state  supreme  court, 
if  the  record  does  not  disclose  a  federal  question, 
the  court  will  not  seek  it  in  the  opinion  of  the 
court  below  annexed  to  the  record. — Otis  v. 
Oregon  S.  S.  Co.,  116  U.  S.  548,  6  S.  Ct  523, 

29  L.  Ed.  719. 


Where  a  case  is  decided  by  a  state  court 
upon  an  agreed  statement  of  facts  the  supreme 
court  of  the  United  States  may,  where  the 
record  on  appeal  does  not  show  that  a  federal 
question  was  involved  in  the  decision  of  the 
state  court,  examine  the  opinion  of  such  court, 
transmitted,  under  the  rules  of  court,  along  with 
the  record,  for  the  purpose  of  ascertaining 
whether  such  question  was  raised  and  decided. — 
Fire  Ass'n  of  Philadelphia  v.  People,  119  U.  S. 
110.  7  S.  Ct.  108.  30  L.  Ed.  342. 

To  give  the  supreme  court  jurisdiction  of  a 
writ  of  error  to  a  state  court,  it  must  appear  by 
the  record  that  a  federal  question  was  raised. — 
Brooks  v.  State  of  Missouri,  124  U.  S.  3iM,  8 
S.  Ct.  443,  31  L.  Ed.  454 ;  PoweU  v.  Supervisor* 
of  Brunswick  County,  150  U.  S.  433,  14  S.  Ct 
166,  37  L.  Ed.  1134;  Ansbro  v.  United  States, 
159  U.  S.  696,  16  S.  Ct.  187,  40  L.  Ed.  310. 

A  certificate  of  the  chief  justice  of  the  high- 
est court  of  a  state,  under  Rev.  Stf  999,  al- 
lowing a  writ  of  error  to  such  court  from  the 
supreme  court,  certifying  that  a  federal  question 
arose  and  was  determined  adversely  to  plaintiff 
in  error,  cannot  supply  the  want  of  all  evidence 
of  such  question  in  the  record. — Felix  v.  Scfaam- 
weber,  125  U.  S.  54,  8  S.  Ct  759,  31  L.  Ed.  . 
687. 

A  writ  of  error  to  a  state  court  from  the 
supreme  court  of  the  .United  States  cannot  be 
sustained  for  the  refusal  of  instructions  involv- 
ing a  federal  question,  where  the  evidence  upon 
which  the  instructions  were  based  is  not  made 
part  of  the  record.— Clark  v.  Commonwealth  of 
Pennsylvania,  128  U.  S.  395,  9  S.  Ot  113,  32 
L.  Ed.  487. 

The  certificate  of  the  chief  justice  of  a  state 
court,  showing  that  a  right  claimed  under  the 
federal  constitution,  laws,  or  authority  was  de- 
nied by  the  decision  of  that  court,  cannot  of  it- 
self give  jurisdiction  to  the  supreme  court  of  the 
United  States  on  a  writ  of  error,  but  it  may  be 
considered  for  the  purpose  of  rendering  more 
certain  and  specific  a  federal  question  which 
was  raised  on  the  record  in  general  and  indefi- 
nite terms. — Roby  v.  Colehour,  146  U.  S.  153, 
13  S.  Ct.  47,  36  L.  Ed.  922. 

The  certificate  of  the  chief  justice  of  the 
supreme  court  of  a  state,  stating  that  a  qaes- 
tion  as  to  a  violation  of  the  federal  constitu- 
tion was  submitted  to  the  court  and  decided 
cannot  confer  jurisdiction  upon  the  supreme 
court  of  the  United  States  on  writ  of  error  to 
the  state  court. — Powell  v.  Supervisors  of 
Brunswick  County,  150  U.  S.  433,  14  S.  Ct  166, 
37  L.  Ed.  1134 ;  Newport  Light  Co.  v.  City  of 
Newport,  151  U.  S.  527, 14  S.  Ct  429,  38  L.  Ed. 
259;  Sayward  v.  Denny,  158  U.  S.  180,  15  S. 
Ct  777,  39  L.  Ed.  941 :  Henkel  v.  City  of  Cin- 
cinnati, 20  S.  Ct  573,  177  U.  S.  170,  44  L.  Ed. 
72. 

The  supreme  court  has  no  jurisdiction  to  re- 
view the  judgment  of  a  state  court  on  writ  of 
error,  unless  it  affirmatively  appears  from  the 
record  that  a  question  giving  the  supreme  court 
jurisdiction  was  made  by  the  pleadings  and 
passed  on  by  the  court. — Gray  v.  Coan,  154  U. 
S.  589,  14  S.  Ct  1168,  38  L.  Ed.  1088;  Choutean 
v.  Gibson,  111  U.  S.  200,  4  S.  Ct  340,  28  L. 
Ed.  400;  Sayward  v.  Denny,  158  U.  S.  180, 15 
S.  Ct  777,  39  L.  Ed.  Wl. 

An  appeal  to  the  supreme  court  of  the  Cnit- 
ed  States  from  the  judgment  of  a  state  court 
will  be  dismissed  where  the  record  of  the  state 
court  fails  to  show  facts  necessary  to  give  ju- 
risdiction to  the  United  States  courts.— Goode- 
nough  Horse-Shoe  Mfg.  Co.  t.  Rhode  Island 
Horse-Shoe  Co.,  154  U.  S.  635,  14  S.  Ct  U80. 
24  L.  Ed.  368. 

Neither  the  petition  for  a  writ  of  error  from 
a  state  supreme  court  nor  the  arguments  of 
counsel  in  that  court  form  any  part  of  the 
record  upon  which  action  is  taken  in  the  iu- 


CSup.CtDlg.— Pas«  80$] 


COURTS,  VII  (G) 


S;P898 


Ereme  court  of  the  United  Statte. — Sayward  ▼. 
>enny.  158  U.  S.  180,  15  S.  Ct  777,  39  L.  Ed. 
941 

Where  it  appears  from  the  record  that  ft 

?uestion  not  federal  was  raised  and  decided,  and, 
rora  the  opinion,  that  the  court  based  its  judg- 
ment solely  on  that  ground,  it  is  not  permissible 
to  allow  the  certificate  to  overthrow  that  con- 
clusion, by  showing  that  a  federal  question  was 
in  fact  decided.— Dibble  v.  Bellingham  Bay 
I-and  Co.,  163  U.  S.  63,  16  S.  Ct.  939,  41  L. 
Ed.  72. 

The  court  has  no  Jurisdiction  on  a  writ  of 
error  to  a  state  court,  unless  the  record  shows 
affirmatiyely  that  a  federal  question  necessary  to 
the  determination  of  the  cause  was  raised  in  the 
state  court,  and  decided  adversely  to  the  party 
asserting  a  constitutional  right,  or  that  the  judg- 
ment, as  rendered,  could  not  have  been  given 
without  deciding  it.— Fowler  v.  Lamson,  17  S. 
Ct.  112,  164  U.  S.  252,  41  L.  Ed.  424. 

The  court  has  no  jurisdiction  to  determine 
whether  the  judgment  is  in  derogation  of  a  con- 
stitutional right  unless  the  record  shows  that  the 
party  against  whom  the  judgment  was  rendered 
specially  set  up  or  claimed  such  right  in  the 
state  court— Chicago  &  N.  W.  Ry.  Co.  v.  City 
of  Chicago,  17  S.  Ct  129,  164  U.  S.  454,  41 
L.  Ed.  511. 

l^he  United  States  supreme  court  will  not 
review  on  error  the  proceedings  of  a  superior 
court,  where  the  record  contains  no  pleadings 
or  judgment,  but  merely  recites  th^  bringing 
of  an  action  in  the  superior  court,  and  certain 
proceedings  therein,  resulting  in  adjudging  the 
defendant  an  insolvent,  and  the  aUowance  of 
the  bill  of  exceptions  and  writ  of  error.— Clarke 
V.  McDade,  17  S.  Ct  284,  165  U.  S.  168,  41  L. 
Ed.  673. 

The  opinion  of  the  supreme  court  of  Loui- 
siana forms  a  part  of  the  record  in  cases  brought 
from  that  court  to  the  federal  supreme  court 
on  error,  and  may  be  examined,  with  the  rest 
of  the  record,  to  ascertain  what  questions  were 
presented,  and  to  explain  the  findings  of  fact 
— Egan  v.  Hart  17  S.  Ct  300,  165  U.  S.  188, 
41  U  Ed.  680. 

To  sustain  the  jurisdiction  of  the  supreme 
court  on  error  to  a  state  court,  on  the  ground 
that  a  right  under  the  federal  constitution  was 
denied,  it  must  appear  from  the  record  that  the 
protection  of  the  constitution  was  specially 
claimed,  and  it  is  not  sufiicient  that  such  claim 
was  made  merely  in  the  briefs  and  oral  argu- 
ments.—Zadig  V.  Baldwin,  17  S.  Ct  639.  166  U. 
S.  485,  41  U  Ed.  1087. 

The  United  States  supreme  court  will  not 
review  the  judgment  of  a  state  court  on  the 
ground  of  a  denial  by  the  latter  court  of  a 
rigrht  under  a  statute  of  the  United  States,  un- 
less the  record  shows,  either  by  words  used 
or  by  clear  and  necessary  intendment  there- 
from, that  the  right  was  specifically  claimed, 
or  a  definite  issue  as  to  the  possession  of  the 
right  is  distinctly  deducible  from  the  record, 
without  an  adverse  decision  of  which  the  judg- 
ment could  not  have  been  rendered.  Judgment 
(1896)  69  N.  W.  1151,  49  Neb.  795,  affirmed.— 
Capital  Nat  Bank  of  Lincoln,  Neb.,  v.  First 
Nat.  Bank  of  Cadiz,  Ohio,  19  S.  Ct  202,  172 
U.  S.  425,  43  L.  Ed.  502. 

A  case  involves  a  federal  question,  which 
sufficiently  appears,  where  the  pleadings  show 
that  plaintiff  claims  rights  in  property  former- 
ly owned  by  the  state,  under  a  conveyance  au- 
thorized by  an  act  of  the  legislature,  and  that 
defendant  claims  confiioting  rights  under  a 
subsequent  contract  with  the  state,  ratified  by 
the  legislature,  and  the  record  shows  that  the 
validity  of  the  later  contract  and  act  was  sus- 
tained by  the  state  courts  Decree  20  S.  E. 
1(X)2,   43   S.   C.   154,   affirmed.— Columbia  Wa-i 


r  ter-Power  Co.  ▼.  Columbia  Electric  Street-Rail- 
way  Light  &  Power  Co.,  19  S.  Ct.  247,  172  U. 
S,  475,  43  L.  Ed.  521. 

A  certificate  by  the  chief  justice  of  the  su- 
preme court  of  a  state  that  upon  the  argument 
of  the  case  the  validity  of  state  legislation  was 
drawn  in  question  upon  the  ground  of  its  re- 
pugnancy to  the  constitution  of  the  United 
States  is  insufficient  to  give  jurisdiction  to  the 
supreme  court  of  the  United  States  on  writ  of 
error,  where  the  statutes  complained  of  are  not 
stated.— Yazoo  v.  M.  V.  R.  Co.  v.  Adams,  21  S. 
Ct  256,  180  U.  S.  41,  45  L.  Ed.  415,  dismissing 
writ  of  error  25  So.  366,  76  Miss.  545. 

A  certificate  of  the  chief  justice  of  a  state 
court,  stating  that  the  validity  of  state  legisla- 
tion subsequent  to  the  charter  of  a  corporation 
was  drawn  in  question  upon  the  ground  that  it 
impaired  the  obligation  of  a  contract,  and  that 
the  decision  was  in  favor  of  the  validity  of  such 
legislation,  may  be  resorted  to,  in  the  absence  of 
an  opinion,  to  show  that  a  federal  question 
which  was  otherwise  raised  in  the  record  was 
actually  passed  upon  by  the  court— Gulf  &  S.  I. 
R.  Co.  V.  Hewes,  22  S.  Ct  26,  183  U.  S.  66,  46 
L.  Ed.  86.  • 

A  claim  of  title  under  an  act  of  congress  is 
not  sufficiently  asserted  so  as  to  present  a 
question  which  will  give  the  supreme  court  of 
the  United  States  a  right  to  review  the  judg- 
ment of  a  state  court  on  writ  of  error,  where 
the  record  does  not  show  that  any  such  claim 
was  made  in  the  trial  court,  or,  upon  appeal, 
in  the  supreme  court  of  the  state.  Writ  of  error 
52  S.  W.  346,  151  Mo.  348,  dUmissed.— Swer- 
iugen  V.  City  of  St.  Louis,  22  S.  Ct  569,  185 
U.  S.  38,  46  L.  Ed.  795. 

A  certificate  of  the  chief  judge  of  the  high- 
est state  court  that  a  federal  question  was  in- 
volved is  not  properly  a  part  of  the  record,  and 
is  insufficient  in  itself  to  confer  jurisdiction  on 
the  supreme  court  of  the  United  States  to  re- 
view a  judgment  of  the  state  court  or  to  deter- 
mine federal  questions  which  do  not  appear 
from  the  record  to  have  been  brought  to  the 
attention  of  that  court.  Writ  of  error.  In  re 
Home  for  Incurables,  59  N.  E.  1123,  166  N.  Y. 
602,  dismissed. — Home  for  Incurables  v.  City 
of  New  York,  23  S.  Ct  84,  187  U.  S.  155,  47 
U  Ed.  117,  63  L.  R.  A.  329. 

A  decision  of  a  state  court  in  condemnation 
proceedings  is  not  reviewable  in  the  Supreme 
Court  of  the  United  States  on  the  theory  that 
due  process  of  law  was  denied  'thereby,  or  prop- 
erty taken  without  just  compensation,  where 
there  is  nothing  in  the  record  which  adequately 
shows  that  the  state  court  was  led  to  suppose 
that  any  claim  was  made  under  the  Constitu- 
tion of  the  United  States,  or  that  any  ruling 
involved  a  decision  against  a  right  set  up  under 
that  instrument  Writ  of  error,  City  of  Los 
Anj?eles  v.  Pomeroy,  57  P.  585,  124  Cal.  597, 
dismissed. — ^Hooker  v.  City  of  Los  Angeles, 
23  S.  Ct.  395,  188  U.  S.  314,  47  L.  Ed.  487, 
63  L.  R.  A.  471. 

Neither  the  petition  for  a  rehearing,  nor 
the  petition  for  the  writ  of  error,  nor  the  as- 
signments of  error  in  the  federal  Supreme  Court, 
nor  the  certification  of  briefs  by  the  clerk  of 
the  state  court,  can  cure  the  failure  of  the  rec- 
ord to  show  that  a  federal  question  was  raised 
and  decided  which  would  confer  jurisdiction 
on  the  federal  Supreme  Court  of  a  writ  of 
error  to  the  state  court  Writ  of  error,  66 
N.  B.  962,  202  111.  122,  dismissed.- Harding  v. 
People  of  State  of  IllinoU,  25  S.  Ct  176,  196 
U.  S.  78,  49  li.  Ed.  394. 

A  federal  question,  even  if  i^resented  by 
the  claim,  on  a  motion  for  a  new  trial  in  a  state 
court,  that  a  state  statute  takes  property  with- 
out due  process  of  law,  which  the  highest  state 
court  expressly  refrained  from  passing  upon 
because   it   regarded    the   objection   waived   by 
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failure  to  dte  antliorlties  or  advance  argument 
in  support  thereof,  cannot  be  deemed  neces- 
sarily to  have  been  decided  by  that  court,  where 
the  record  does  not  show  that  the  question  was 
there  raised.— Id. 

A  certificate  of  the  presiding  jud^e  of  a 
state  court  that  a  federal  question  which  was 
first  raised  by  a  petition  for  rehearing  was  duly 
considered  and  decided  cannot  confer  jurisdic* 
tion  on  the  federal  Supreme  Court  of  a  writ 
of  error  to  the  state  court,  where,  from  the 
face  of  the  record  i>roper  and  from  the  opin- 
ions, the  reasonable  inference  is  that  the  court 
may  have  denied  the  application  in  the  mere 
exercise  of  its  discretion,  or  may  have  declined 
to  pass  upon  the  federal  question  in  terms  be- 
cause it  was  suggested  too  late.  Writ  of  er- 
ror (Cr.  App.)  75  &.  W.  534,  dismissed.— FuUer- 
ton  V.  State  of  Texas,  25  a  Gt.  221,  196  U.  S. 
192,  49  L.  Ed.  443. 

The  certificate  of  the  Chief  Justice  of  the 
highest  state  court  that  the  judgment  of  that 
court  denied  a  title,  right,  privilege,  or  im- 
munity specially  set  up  and  claimed  under  a 
federsLi  statute  is  not  in  itself  sufficient  to  con- 
fer jurisdiction  on  Uie  Supreme  Court  of  the 
United  States  of'  a  writ  of  error  to  that  court 
—Allen  V.  Arguimbau,  25  S.  Ct.  622,  198  U.  S. 
149,  49  L.  Ed.  990. 

An  adequate  presentation  of  a  federal  ques- 
tion to  a  state  court  to  make  a  case  for  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  sufficiently  appears  where  the 
record  clearly  shows  that  the  trial  court  con- 
sidered that  the  unsuccessful  party  was  spe- 
cially claiming  rights  under  Rev.  St.  U.  S.  S 
2326  [U.  S.  Comp.  St.  1901,  p.  1430],  author- 
izing an  adverse  of  an  annlication  for  a  patent 
to  mineral  lands,  and  the  highest  state, court 
necessarily  acted  upon  that  assumption  in  de- 
livering its  opinion.  Judgment.  71  P.  1046^  26 
Utah.  1,  99  Am.  St  Rep.  80&,  affirmed.— La- 
vagnino  v.  Uhlig,  25  S.  Ct  716,  198  U.  S.  443, 
49  L.  Ed.  1119. 

The  petition  for  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
court,  and  the  assignment  of  errors  therein, 
form  no  part  of  the  record  on  which  to  deter- 
mine whether  a  federal  question  was  decided  by 
the  state  court  Writ  or  error,  35  So.  747,  111 
La.  563,  dismissed.— Corkran  Oil  &  Development 
Co.  V.  Arnaudet,  26  S.  Ct  41, 199  U.  S.  182,  50 
L.  Ed.  143. 

The  fact  that  the  chief  justice  of  the  high- 
est state  court  allowed  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  does 
not  help  out  the  failure  of  the  record  to  show 
that  a  federal  question  was  raised  and  decided. 
Writ  of  error,  72  N.  B.  1097,  213  111.  452,  dis- 
missed.— Hulbert  v.  City  of  Chicago,  26  S.  Ct 
617,  202  U.  S.  275.  50  L.  Ed.  1026. 

The  certificate  of  a  state  court  of  last  re- 
sort may  serve  to  remove  any  doubt  whether 
rights  under  the  federal  bankrupt  law  were  so 
relied  upon  and  passed  upon  in  affirming,  with- 
out opinion,  a  judgment  dismissing  a  suit 
brought  by  a  trustee  in  bankruptcy  to  recover 
an  alleged  asset  of  the  bankrupt  estate,  as  to 
sustain  a  writ  of  error,  under  Rev.  St  U.  S. 
I  709  [U.  S.  Comn.  St  1901,  p.  575},  from  the 
federal  Supreme  Court.— Rector  v.  CityDgpoeit 
Bank  Co.,  26  S.  Ct  289,  200  U.  S.  405,  W  L. 
Ed.  527. 

The  certificate  of  a  state  court  that  the 
defendant  railway  company,  in  a  suit  to  recover 
damages  for  the  infection  of  cattle  because  of 
a  violation  of  the  quarantine  ref^ulations  pro- 
mulgated by  the  Secretary  of  Agriculture  under 
cover  of  Act  Feb.  2,  1903,  c.  349,  32  Stat  791 
[U.  S.  Comp.  St  Supp.  1905,  p.. 613],  insisted 
that  such  statute  was  unconstitutional,  and 
that,  even  if  constitutional,  did  not  authorize 
such  regulations  or  give  a  remedy  in  damages, 
removes  any  doubt  as  to  whether  a  federal  ques- 
tion was  raised  within  the  meaning  and  intent 
of  Rev.  St,  U.-  S.  i  709  [U.  S.  Comp.  St  1901, 


p.  675],  governing  writs  of  error  to  state  courts, 
where,  after  a  demurrer  to  the  answer  of  the 
railway  company  settine  forth  the  unconstito- 
tional^y  of  the  law.  ana  the  action  of  the  sec- 
retary thereunder,  had  been  sustained,  verdict 
and  judgment  were  rendered  against  the  de- 
fendant—Illinois Cent  'EL  Co.  v.  McKendree, 
27  S.  Ct  153,  203  U.  S.  514,  51  L.  fid.  298; 
Same  v.  Edwards,  27  S.  Ct  159,  203  U.  &  531* 
51  Jj,  Ed.  305. 

The  certificate  of  the  chief  justice  of  the 
highest  court  of  a  state  cannot  help  out  the 
total  failure  of  the  record  to  show  that  a  fed- 
eral question  was  raised  which  would  sustain 
a  writ  of  error  from  the  Supreme  Court  of  the 
United  States.— Louisville  &  N.  R.  Co.  y.  Smith, 
Huggins  &  Co.,  27  8.  Ct  401,  204  U.  &  651, 
51  L.  Ed.  612. 

Questions  as  to  the  validity,  nnder  Const 
U.  S.  Amends.  13,  14,  of  the  provision  of  Gen. 
Acts  Ala.  1907,  p.  636,  creating  a  presumption 
of  criminal  intent  from  the  refusal  of  an  em- 
ploy6  to  perform  service  without  refunding  mon- 
ey obtained  from  his  employer,  are  not  open 
on  a  writ  of  error  from  the  federal  Supreme 
Court  to  review  a  judgment  of  the  highest  court 
of  the  state,  affirming  the  refusal  <S  an  infe- 
rior court  to  discharge  the  accused  on  habeas 
corpus,  where  all  that  appears  from  the  record 
is  that  the  accused  is  held  to  await  trial  on  a 
charge  of  having  obtained  money  from  his  em- 

Sloyer  under  a  written  contract,  with  intent  to 
efraud.— Bailey  v.  State  of  AJabama,  29  S.  Ct 
141,  211  U.  S.  452,  53  L.  Ed.  278,  affirming 
judgment*48  So.  498. 

An  affidavit  in  support  of  a  petition  for  re- 
hearing in  the  highest  state  court  stating  that 
in  the  brief  as  well  as  upon  oral  argument,  a 
specified  federal  question  had  been  presented 
and  discussed,  will  not  support  a  writ  of  error 
from  the  federal  Supreme  Court  where  the  state 
court  denied  the  petition,  with  the  statement 
that  no  federal  question  had  been  raised  in  that 
court,  which  may  be  construed  as  denying  that 
any  such  matter  was  brought  to  its  attention,  as 
stated  in  the  affidavit,  or  as  holding  that  it 
presented  no  federal  question.  Judgment  (1907) 
St  John  V.  Andrews  institute  for  Girls,  102  N. 
Y.  S.  808,  117  App.  Div.  698,  affirmed.— Smith- 
sonian Institution  v.  St.  John,  29  S.  Ct  001, 
214  U.  S.  19,  53  L.  Ed.  892. 

Formal  defects  in  the  certificate  as  to  jn* 
risdiction  filed  by  a  federal  Circuit  Court  under 
Act  March  8,  1891,  c.  517,  J  5.  26  Stat  827, 
(U.  S.  Comp.  St.  1901,  p.  540),  for  the  purpose 
of  sustaining  a  writ  of  error  from  the  federal 
Supreme  Court,  are  not  material,  where  the 
record  dearly  snows  that  the  only  matter  tried 
and  decided  in  the  circuit  was  one  of  jurisdic- 
tion.—Davis  V.  Cleveland,  C,  C  &  St  L.  Ry. 
Co.,  30  S.  Ct  463,  217  U.  S.  157,  54  L.  Ed. 
708,  27  L.  R.  A  (N.  S.)  823, 18  Ann.  Cas.  907. 

The  assignments  of  error  in  the  federal 
Supreme  Court  cannot  cure  the  failure  of  the 
record  in  the  state  court  to  show  that  a  ques- 
tion was  there  raised  and  decided  of  the  char- 
acter described  in  Rev.  St  |  709  (U.  S.  Comp. 
St  1901,  p.  575),  governing  writs  of  error  from 
the  federal  Supreme  Court  to  a  state  court— 

(1911)  Appleby  v.  City  of  Buffalo,  31  8.  Ct 
6^,  221  U.  S.  524,  55  L.  Ed.  838,  affirming 
judgment  (1907)  In  re  City  of  BuiEalo,  81  N.  E. 
954,  189  N.  Y.  163,  and  which  reverses  (1906) 
101  N.  y.  S.  966. 

The  certificate  of  the  chief  justice  of  the 
highest  court  of  a  state  cannot  cure  entire  fail- 
ure of  the  record  to  show  that  a  federal  ques- 
tion was  decided  so  as  to  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United  Statea.— 

(1912)  Seaboard  Air  line  Ry.  v.  Duvall,  32  S. 
Ct  790,  225  U.  S.  477.  56  L.  Ed.  1171,  dismiss- 
ing appeal  (1910)  Duvall  v.  Seaboard  Air  Line 
Ry.,  fit  S.  E.  1008,. 152  N.  C.  524. 

To  sustain  writ  of  error  from  federal  Su- 
preme Court  to  judgment  of  highest  court  of 
state,  on  the  ground  that  a  right  onder  a  fed> 
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«nd  statute  was  denied,  the  record  must  show 
tluit  there  was  a  definite  issue  presented  as  to 
tbe  construction  of  the  act  so  that  the  state 
eourt  could  not  have  given  the  judgment  ren- 
dered without  deciding  against  uie  contention 
of  plaintifE  in  error.— Id. 

Writ  of  error  to  review  an  alleged  judg- 
ment of  a  court  of  last  resort  in  the  state,  de- 
clining to  allow  writ  of  error  or  appeal  from 
a  lower  state  court,  will  be  dismissed  unless  it 
plainly  appears  on  the  face  of  the  record  of 
the  judgment  sought  to  be  reviewed  that  re- 
fusal to  allow  an  appeal  was  exercised  by  the 
court  of  jurisdiction  to  review  the  case  on  the 
merits.— iNorf^  &  S.  Turnpike  Go.  v.  Com- 
monwealth of  Tirginia,  32  S.  Ct  828,  225  U.  S. 
204,  56  L.  B3d  1082. 

A  certificate  of  the  chief  justice  ot  the  high- 
est state  court,  not  made  a  part  of  the-  record, 
that  that  court  in  denying  a  rehearing  decided 
the  question  then  raised  for  the  first  tiune,  does 
not  confer  Jurisdiction  of  a  writ  of  error  from 
the  federal  Supreme  Court. — Consolidated  Tum- 

Sike  Co.  V.  Norfolk  &  O.  V.  B.  Co.,  33  S.  Ct 
10,  228  U.  S.  32B,  67  L.  Ed.  857,  dismissing 
writ  of  error  Norfolk  &  O.  V.  R.  Co.  v.  Con- 
soUdated  Turnpike  Ca,  68  S.  E.  346,  111  Va. 
131,  Ann.  Cas.  1012A,  239.  Rehearing  denied 
33  S.  Ct  605,  228  U.  S.  596,  57  li.  Ed.  982. 

Recital  of  certificate  of  highest  state  court, 
that  it  was  made  by  order  of  the  court  itself  to 
afford  record  evidence  that  a  federal  question 
raised  by  a  i^tition  for  rehearing  was  adversely 
determined,  justifies  treating  such  certificate  as 
bringing  into  the  record  necessary  proof  of  a 
federal  question,  authorizing  review  by  federal 
Supreme  Court. — Consolidated  Turnpike  Co.  v. 
Norfolk  &  O.  V.  Ry.  Co.,  33  S.  Ct  605,  228  TT. 
S.  596,  57  L.  Ed.  982.  denying_rehearing  33  S. 
Ct  510,  228  U.  S.  326,  57  L.  Ed.  857. 

The  rule  that  a  writ  of  error  from  the  fed- 
eral Supreme  Court  will  not  run  to  the  highest 
court  of  the  state  which  has  refused  to  permit  a 
case  to  be  transferred  to  that  court  from  a 
lower  state  court  unless  it  appears  on  the  rec- 
ord by  an  affirmance  of  the  judgment  or  decree 
sought  to  be  reviewed  that  the  refusal  was  the 
exercise  of  jurisdiction  to  review  the  cause  on 
the  merits,  will  not  be  applied  to  a  writ  of  er- 
ror taken  before  the  opening  of  the  October 
term,  1912,  of  the  Supreme  Court.— Mulcrevy  v. 
City  and  County  of  San  Francisco,  34  S.  Ct  260, 
231  U.  S.  669, 58  L.  Ed.  425,  affirming  judgment 
City  and  County  of  San  Francisco  v.  Mulcrevy, 
113  P.  339,  15  CaL  App.  11. 

A  certificate  of  the  highest  state  court  in  its 
journal  entry  of  judgment  cannot  import  into 
the  record  a  federal  question  sustaining  a  writ 
of  error  from  the  federal  Supreme  Court,  where 
the  record  does  not  otherwise  show  it  to  exist — 
Cleveland  &  P.  R.  Co.  v.  City  of  Cleveland,  35 
&  Ct  21,  235  U.  S.  50,  59  L.  Ed.  127,  dis- 
missing writ  of  error  102  N.  E.  1122,  87  Ohio 
St  469. 

finding  of  state  court  showing  that  fare 
paid  by  interstate  passenger  was  less  than 
amount  due  under  published  rates,  are  conclu- 
sive on  the  federal  Supreme  Court  where  the 
tarifEs  are  not  included  m  the  record.— Louisville 
&  N.  R.  Co.  V.  Maxwell,  35  S.  Ct  494,  237  U. 
&  94,  59  L.  Ed.  853,  L.  R.  A.  1915E,  665. 

Judgment  of  state  court  awarding  shipper 
damages  for  payment  of  rebates  to  other  ship- 
pers tor  a  like  service  should  not  be  revers^ 
on  the  theory  that  some  of  the  shipments  were 
destined  for  points  outside  the  state^  where  the 
record  does  not  contain  all  the  evidence,  but 
idiows  that  some  of  the  shipments  were  listed 
as  "Coal— Intrastate."— Pennsylvania  R.  Co.  v. 
Mitchell  Coal  ft  Coke  Co..  35  S.  Ct  787,  238 
U.  S.  251,  59  L.  Ed.  1293,  affirming  judgment 
Mitchell  Coal  &  Coke  Co.  v.  Pennsylvania  R. 
Co.,  88  A.  743,  241  Pa.  536. 


— —  Boopa  m»fl  eziMst  of  vevlew; 

Sm  is  Cent  Dig.  Courts.  99  1089.  1090;   8  Cent  Dig. 
App.  *  B.  M  8384-8394,  8896,  8896.  8»9. 

Review  of  decisions  of  intermediate  courts,  see 
Appeal  and  Error,  ^=s>1094. 

An  amendment  of  an  affidavit  for  attach- 
ment, adding  a  new  ground  of  attachment  under 
Code  Miss.  1871,  (  1483,  authorizing  the  amend- 
ment of  defective  affidavits,  may  be  allowed  by 
the  circuit  court  of  the  United  States.— Fitz- 
patrick  V.  Flannagan,  106  U.  S.  648,  1  S.  Ct 
§69,  27  L.  Ed.  211. 

Where  a  proceeding  resulting  in  a  verdict 
sustaining  an  attachment  and  a  verdict  and 
judgment  on  the  merits  of  the  cause  of  action 
are  separate,  under  the  provLsdons  of  the  state 
statute  (Code  Miss.  1880,  |  2434),  they  may  be 
separately  considered  on  error  by  the  supreme 
court  under  Rev.  St  |§  914,  915.— Id. 

In  cases  coming  from  the  supreme  court  of 
Louisiana,  the  opinion  and  judgment  of  the  su- 
preme court  only,  ^without  reference  to  the  rul- 
ings of  the  lower  court,  will  be  examined  to 
see  if  any  rights  guaranteed  by  the  constitution 
or  laws  of  the  United  States  nave  been  denied 
the  appellant— Crescent  CSty  live-Stock  Land- 
ing &  Slauffhter-House  Co.  v.  Butchers'  Union 
Slaughter-House  &  Live-Stock  Landing  Co., 
120  U.  S.  141,  7  S.  Ct  472,  30  L.  Ed.  614. 

In  a  case  where  an  appeal  to  the  supreme 
court  can  be  taken  only  on  the  question  of  the 
jurisdiction  of  the  circuit  court,  inquiry  cannot 
be  made  in  the  supreme  court  as  to  whether 
there  was  a  statute  providing  for  the  survival 
of  the  action  in  favor  of  plaintiff  to  the  action. 
—St  Louis  &  S.  F.  Ry.  Co.  v.  McBride,  141 
U.  S.  127.  11  S.  Ct  982,  35  L.  Ed.  659. 

An  adjudication  of  the  highest  court  of  a 
state  that  a  law  enacted  in  the  exercise  of  the 
police  power  of  the  state  is  not  within  the  con- 
stitutional inhibitions  upon  impairment  of  the 
obligation  of  contracts,  or  the  deprivation  of 
property  without  due  process,  or  of  the  equal 
protection  of  the  laws,  will  not  be  reversed  by 
the  supreme  court  of  the  United  States  upon 
general  ideas  of  the  requirements  of  natural 
justice,  apart  from  the  provisions  of  the  con- 
stitution involved.— New  lork  &  N.  E.  R.  Co. 
V.  Town  of  Bristol,  151  U.  S.  556,  14  S.  Ct 
437,  38  L.  Ed.  269.  affirming  judgment  62 
Conn.  527,  26  Atl.  122. 

The  rule  that  the  supreme  court  has  no  au- 
thority to  review  questions  of  fact  upon  a  writ 
of  error  extends  to  a  case  in  which  a  state  su- 
preme court  finds  against  the  existence  of  a 
fact  relied  upon  by  the  plaintiff  in  error  as  rais- 
ing a  federal  question;  as,  where  he  contended 
that  the  granting  of  a  town-site  patent  on  lands 
known  to  be  valuable  for  mining^  purposes  did 
not  prevent  the  subsequent  location  of  a  min- 
ing claimT  thereon,  and  the  court  found  that 
the  lands  were  not  known  to  be  valuable  for 
mining  at  the  time  the  patent  took  effect — 
Dower  v.  Richards,  151  U.  S.  658,  14  S.  Ct 
452,  38  L.  Kd.  305,  affirming  judgment  Rich- 
ards V.  Dower,  81  Cal.  44,  22  P.  304. 

On  the  subject  of  assessments  imposed  on 
private  property  by  a  city  for  improvements, 
the  jurisdiction  of  the  supreme  court  of  the 
United  States,  on  error  to  a  state  court,  ends 
with  the  determination  that  sufficient  provision 
was  made  by  law  for  contesting  the  assessment 
and  error  of  the  state  court  in  respect  to  the 
details  of  it  cannot  be  corrected.— Corry  v. 
Campbell,  154  U.  S.  629,  14  S.  Ct  1183,  24  U 
Ed.  926. 

There  must  be  dear  error  to  warrant  the 
supreme  court  of  the  United  States  in  setting 
aside  a  finding  of  fact  affirmed  in  the  highest 
court  of  a  state.— Lammers  v.  Nissen,  154  U. 
S.  650,  14  S.  Ct.  1189,  25  L.  Ed.  562. 
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On  error  to  a  state  court.  It  is  only  when 
the  federal  question  involved  has  been  decided 
erroneously  that  other  questions  may  be  con- 
sidered, and  then  only  to  see  if  the  judgment 
can  stand  notwithstanding:  the  error  in  decid- 
ing the  federal  question. — McLaughlin  v.  Fowl- 
er, 154  U.  S.  663,  14  S.  Ct.  1192,  26  L.  Ed. 
176. 

So  far  as  a  judgment  of  a  state  court 
against  the  validity  of  an  authority  claimed 
by  defendants  under  the  United  States  neces- 
sarily involves  the  decision  of  questions  of  law, 
as  distinguished  from  questions  of  fact,  it 
must  be  reviewed  by  the  supreme  court  of  the 
United  States  on  writ  of  error,  whether  that 
question  depends  upon  the  constitution,  laws,  or 
treaties  of  the  United  States,  or  upon  the  local 
law,  or  upon  principles  of  general  jurispru- 
dence.—Stanley  V.  Schwalby,  162  U.  S.  255,  16 
S.  Ct.  754,  40  L.  Ed.  960,  reversing  judgment 
United  States  v.  Schwalby,  29  S.  W.  90,  8  Tex. 
Civ.  App.  679. 

Where  the  federal  supreme  court  has  ac- 
quired jurisdiction  on  the  ground  that  the  con- 
stitutionality of  a  state  law  is  involved,  it 
may  dispose  of  all  questions  in  the  case. — 
Scott  V.  Donald,  17  S.  Ct.  265,  165  U.  S.  58,  41 
L.  Ed.  632. 

On  a  writ  of  error  by  a  property  owner  to 
review  a  judgment  of  a  state  supreme  court, 
affirming  a  judgment  against  him  m  condemna- 
tion proceedings,  rendered  under  a  statute  giv- 
ing a  right  to  jury  trial,  the  federal  supreme 
court  cannot  inquire  whether  the  jury  erred  in 
finding  that  no  property  right  of  substantial 
value  had  been  taken,  but  only  whether  the 
court  prescribed  any  rules  for  the  jury  which 
disregarded  the  right  to  compensation,  the  fed- 
eral supreme  court  having  no  power,  under 
Const.  Amend.  7,  to  re-examine  any  facts  tried 
by  a  jury  otherwise  than  according  to  the  rules 
of  the  common  law. — Chicago,  B.  &  Q.  R.  Co. 
V.  City  of  Chicago,  17  S.  Ct  581,  166  U.  S. 
226.  41  L.  Ed.  979. 

The  provision  in  the  seventh  amendment 
to  the  federal  constitution,  that  no  fact  tried 
by  a  jury  in  a  common-law  suit  shall  be  re-ex- 
amined in  any  court  of  the  United  States 
otherwise  than  by  the  rules  of  common  law, 
extends  to  common-law  cases  coming  to  the 
supreme  court  on  writ  of  error  to  the  highest 
court  of  a  state. — Id. 

When  reviewing  a  judgment  of  a  state  court 
upholding  a  state  statute  alleged  to  be  in  vio- 
lation of  the  clause  of  Uie  federal  constitution 
protecting  the  obligation  of  contracts,  the  su- 
preme court  has  paramount  authority  to  deter- 
mine for  itself  the  existence  or  nonexistence  of 
the  contract  set  up,  and  whether  its  obligation 
has  been  impaired  by  the  state  statute,  and  ia 
not  bound  by  state  decisions  upon  these  points. 
— Douglas  V.  Commonwealth  of  Kentucky,  18 
S.  Ct.  199,  168  U.  S.  488,  42  L.  Ed.  553 :  Chi- 
cago, B.  &  Q.  R.  Co.  V.  State  of  Nebraska,  18 
S.  Ct.  513,  170  U.  S.  57,  42  L.  Ed.  948. 

The  supreme  court  may  review  proceedings 
in  a  state  court  for  the  appropriation  of  private 
property  for  public  purposes,  so  far  as  to  in- 
quire whether  that  court  prescribed  any  rule 
of  law  in  disregard  of  the  owner's  right  under 
the  federal  constitution  to  just  compensation. 
Judjjment  61  N.  W.  787,  103  Mich.  556,  af- 
firmed.— ^Backus  v.  Fort  St.  Union  Depot  Co., 
18  S.  Ct  445,  169  U.  S.  557,  42  L.  Ed.  853. 

On  error  from  the  federal  supreme  court 
to  a  state  supreme  court,  the  facts  must  be 
taken  as  found  by  the  jury,  and  the  court  can 
only  consider  whether  a  statute  involved,  as  in- 
terpreted to  the  jury,  was  in  violation  of  the 
federal  constitution.  Judgment  44  P.  632,  56 
Kan.  694,  affirmed.— Missouri,  K.  &  T.  Ry. 
Co.  V.  Haber,  18  S.  Ct.  488,  169  U.  S.  613, 
42  L.  Ed.  878. 

The  action  of  a  circuit  court  in  remanding 
ft  cause  to  a  state  court  after  its  removal  is 


not  open  to  leyision  on  writ  of  error  from  the 
supreme  court  of  the  United  States  to  the  state 
court.  Judgment  Smithson  v.  Chicago  G.  W. 
Ry.  Co.,  73  N.  W.  853,  71  Minn.  216,  affirmed. 
— Whitcomb  v.  Smithson,  20  S.  Ct.  248,  175  U. 
S.  635,  44  L.  Ed.  303. 

Whatever  was  a  question  of  fact  in  the 
state  court  is  a  question  of  fact  on  writ  of  er- 
ror from  the  supreme  court  of  the  United 
States  to  that  court.  Judgment,  Ebaujch  v. 
Eiastem  Building  &  Loan  Ass*n  (1900)  36  S.  E. 
535,  58  S.  C.  83,  affirmed.— Eastern  Building  & 
Loan  Ass*n  v.  Ebaugh,  22  S.  Ct  566,  185  U.  S. 
114,   46  L.   Ed.   830. 

A  finding  of  fact  by  a  state  trial  court  as 
to  the  law  of  another  state  and  its  application 
under  the  decisions  of  the  courts  of  that  gtate 
is  binding  upon  the  supreme  court  of  the  United 
States  on  error  to  the  supreme  court  of  the 
former  state,  whidi  decided  that  such  finding 
of  the  trial  court  was  conclusive  upon  it — ^Id. 

Whether  a  bankrupt  was  insolvent  at  the 
time  of  giving  an  alleged  preference,  and  wheth- 
er the  creditor  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  prefer- 
ence, are  questions  of  fact,  as  to  which  the 
Supreme  Court  of  the  United  States  is  con- 
cluded by  the  verdict  of  the  jury  in  a  suit  by 
the  trustee  to  recover  the  amount  of  such 
preference.  Judgment  Tredway  v.  Kaufman, 
21  Pa.  Super.  Ct  256,  reversed. — Kaufman  v. 
Tredway,  &  S.  Ct.  33,  195  U.  S.  271,  49  L. 
Ed.  190. 

A  finding  of  a  state  court  that,  when  a 
commutation  entry  under  the  homestead  laws 
was  allowed,  neither  the  entryman  nor  the  land 
officers  had  actual  knowledge  of  tlie  amend- 
ment of  Rev.  St  U.  S.  §  2301,  by  Act  March  3, 
1891.  c.  561,  ^26  Stat  1098  [U.  S.  Comp.  St 
1901,  p.  1406],  which  made  such  commutation 
premature,  is  a  finding  of  fact,  and  therefore 
conclusive  on  the  federal  Supreme  Court  on  a 
writ  of  error  to  the  state  court  Decree,  Mc- 
Cord  V.  Hill,  94  N.  W.  65,  117  Wis.  306.  af- 
firmed.— Hill  v.  McCord,  25  S.  Ct  96,  195  U. 
S.  395,  49  L.  Ed.  251. 

Questions  of  fact  once  settled  in  the  courts 
of  the  state  are  not  subject  to  review  in  the 
supreme  court  of  the  United  States  on  writ  of 
error  to  a  state  court— Noble  v.  Mitchell,  17  S. 
Ct  110,  164  U.  S.  367,  41  L.  Ed.  472 ;  Egan 
V.  Hart  17  S.  Ct  300,  165  U.  S.  188,  41  L. 
Ed.  680 ;  Keokuk  &  H.  Bridge  Co.  v.  People  of 
State  of  Illinois,  20  S.  Ct.  205,  175  U.  S.  626. 
44  L.  Ed.  299,  affirming  judgment  52  N.  E. 
117,  176  111.  267;  Atchison,  T.  &  S.  ¥.  R, 
Co.  V.  Mathews,  19  S.  Ct.  609.  174  U.  S.  96, 
43  L.  Ed.  909;  Chrisman  v.  MiUer,  25  S.  Ct 
468,  197  U.  S.  313,  49  L.  Ed.  770,  affirming 
judgments  Miller  v.  Chrisman.  73  P.  1083,  140 
Cal.  440,  98  Am.  St  Rep.  63,  and  74  P.  444. 
140  Cal.  440,  98  Am.  St.  Rep.  63 ;  CUpper 
Min.  Co.  V.  Eli  Mining  &  Land  Co..  24  S.  Ct 
632,  194  U.  S.  220,  48  L.  Ed.  944,  affirming 
judgment  68  P.  286,  29  Colo.  377.  64  L.  R. 
A.  209,  93  Am.  St  Rep.  89;  Smiley  v.  State 
of  Kansas.  25  S.  Ct  289,  196  U.  S.  447,  49  L. 
Ed.  546,  affirming  judgment  State  v.  Smiley.  69 
P.  199,  65  Kan.  240,  67  L.  R.  A.  903:  Western 
Union  Tel.  Co.  v.  Call  Pub.  Co..  21  S.  Ct 
561,  181  U.  S.  92,  45  L.  Ed.  765,  affirming  judg- 
ment 78  N.  W.  519,  58  Neb.  192:  Jenkins  v. 
Neff.  22  S.  Ct  905,  186  U.  S.  230,  46  U  Ed. 
1140,  affirming  judgment  57  N.  E.  408,  163  X. 
Y.  320 ;  Thayer  v.  Spratt  23  S.  Ct  576,  189 
U.  S.  346,  47  L.  Ed.  845,  affirming  judment 
Whitney  v.  Spratt,  64  P.  919,  25  Wash.  62,  87 
Am.  St  Rep.  738;  Chapman  &  Dewey  Land 
Co.  V.  Bigelow,  27  S.  Ct  679,  206  U.  S.  41.  51 
L.  B3d.  953,  dismissing  writ  of  error  92  S.  W. 
534,  77  Ark.  338;  Waters-Pierce  Oil  Co.  v. 
State  of  Texas,  29  S.  Ct  220,  212  U.  S.  86.  53 
L.  Ed.  417.  affirming  judgment  106  S.  W.  918; 
Earling  v.  Emigh,  30  S.  Ct  672,  218  U.  S.  27, 
54  L.  EM.  915,  affirming  judgment  Emigh  v. 
Earling,  115  N.  W.  128,  134  Wis.  565. 
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A  judgment  of  the  highest  court  of  a  state, 
which,  reversing  the  trial  court,  upholds  as 
against  a  pre-emptor  a  patent  from  the  United 
States  under  the  Dalles  military  wagon  road 
jrrant  made  by  Act  Feb.  25.  1867.  c.  77,  14 
Stat.  409,  resting  its  conclusion  upon  the  gen- 
eral proposition  that  there  was  no  competent 
proof  to  impeach  the  records  of  the  Land  De- 
partment, or  to  overthrow  the  presumption  of 
validity  which  attends  a  patent  from  the  Unit- 
ed Stated,  will  not  be  reversed  upon  any  pre- 
sumption as  to  what  might  have  been  the  tes- 
timony upon  which  the  trial  court  made  its 
finding  that  the  land  was  situated  entirely 
outside  the  limits  of  the  grant,  where  such  tes- 
timony, though  taken  and  reported  by  a  referee, 
is  not  preserved  in  the  record.  Judgment  East- 
ern Oregon  Land  Co.  v.  Andrews,  77  P.  117,  45 
Or.  203,  affirmed.— Andrews  v.  Eastern  Oregon 
Land  Co.,  27  S.  Ct.  42,  203  U.  S.  127,  51  L. 
£d.  119. 

The  question  whether  a  schedule  of  inter^ 
state  freight  rates  filed  with  the  interstate  com- 
merce commission  was  posted  as  required  by 
the  act  to  regulate  commerce  is  not  open  in  the 
Supreme  Court  of  the  United  States  on  writ  of 
error  to  a  state  court,  where  the  latter  court  in 
effect  declared  that  such  schedule  was  conceded 
to  have  been  filed  and  published  in  conformity 
with  the  statute,  and  it  does  not  appear  that  if 
the  court,  having  the  evidence  before  it,  had  not 
treated  the  case  as  presented,  it  might  not  have 
considered  the  facts  in  relation  to  the  publica- 
tion of  the  schedule,  and  affirmatively  found 
facts  compelling  the  conclusion  that  the  statute 
had  been  complied  with,  even  if  such  inference 
was  not  sufficiently  sustained  by  the  findings  of 
the  trial  court  which  the  appellate  court  adopt- 
ed. Judgment,  Abilene  Cotton  Oil  Co.  v.  Texas 
&  P.  Ry.  Co.  (Tex.  Civ.  App.  1905)  85  S.  W. 
1052,  reversed. — Texas  &  P.  Ry.  Co.  v.  Abilene 
Cotton  Oil  Co..  27  S.  Ct  350,  204  U.  S.  426, 
51  U  Ed.  553,  9  Ann.  Cas.  1075. 

If  it  was  necessary  for  a  trustee  in  bank- 
ruptcy to  represent  judgment  as  well  as  simple 
contract  creditors  when  attacking  the  validity 
of  a  chattel  mortgage  given  by  the  bankrupt, 
it  wiU  be  presumed,  on  a  writ  of  error  from 
the  federal  Supreme  Court  to  review  a  judg- 
ment of  a  state  court  setting  aside  the  mort- 
gage as  in  fraud  of  creditors,  that  the  trial 
court,  in  passing  upon  all  the  evidence,  found 
that  he  did  represent  both  classes  of  creditors, 
where  the  record  shows  that  the  entire  record 
of  the  proceedings  in  the  bankruptcy  court, 
though  not  returned  to  the  federal  Supreme 
Court,  was  in  evidence  before  the  trial  court. 
Judgment,  Vollkommer  v.  Frank  (1905)  95  N. 
Y.  S.  324,  107  App.  Div.  594,  affirmed.— Frank 
V.  Vollkommer.  27  S.  Ct.  596,  205  U.  S.  521, 
51  L.  Ed.  911. 

Findings  of  fact  upon  which  depends  the 
answer  to  the  question  whether  or  not  certain 
transactions  w^e  invalid  under  the  bankrupt 
act  as  operating  to  give  a  creditor  an  unlawful 
preference  are  conclusive  upon  the  Supreme 
Court  of  the  United  States,  in  reviewing,  by 
writ  of  error,  the  judgment  of  a  state  court. 
Judgment.  Jackman  v.  Eau  Claire  Nat.  Bank 
a906>  104  N.  W.  98,  125  Wis.  465,  affirmed. 
—Eau  Claire  Nat.  Bank  v.  Jackman,  27  S.  Ct 
391,  204  U.  S.  522,  51  L.  Ed.  596. 

The  federal  Supreme  Court  must  accept  the 
conclusions  of  the  court  below  on  a  question  of 
fact,  unless  clearly  and  manifestly  wrong. 
Judgment,  United  States  Min.  Co.  v.  Lawson 
(1904)  134  F.  769,  67  C.  C.  A.  587,  affirmed.— 
Lawson  v.  United  States  Min.  Co.,  28  S.  Ct 
15,  207  U.  S,  1,  52  L.  Ed.  65. 

The  adequacy  of  the  local  facilities  exist- 
ing at  a  station  at  which  a  through  interstate 
railroad  train  is  required  to  stop  by  an  order 
made  under  state  authority,  though  not  inher- 
ently a  federal  question,  may  be  considered  by 


the  federal  Supreme  "Court  on  writ  of  error  to- 
a  state  court  in  so  far  as  the  existence  of  such- 
adequate  local  facilities  is  involved  in  the  de- 
termination of  the  federal  question  as  to  wheth- 
er the  order  does  or  does  not  directly  regu- 
late interstate  commerce.  Judgment  Railnmd 
Com*rs  V.  Atlantic  Coast  Line  R.  Co.  (1906) 
54  S.  E.  224,  74  S.  C.  80,.  reversed.— Atlantic 
Coast  Line  R.  Co.  v.  Wharton,  28  S.  Ct  121, 
207  U.  S.  328,  52  L.  Ed.  230. 

Whether  or  not  the  amount  due  to  the 
holders  of  certain  railroad  equipment  bonds  on 
the  issue  of  an  execution  against  the  railway 
company  can  be  determined  in  a  proceeding  to 
enforce  the  lien  of  such  bonds  by  a  sale  of  the 
railroad  property  is  not  open  on  a  writ  of  er- 
ror from  the  Supreme  Court  of  the  United 
States  to  a  state  court  Rehearing,  28  S.  Ct. 
182,  208  U.  S.  38.  52  L.  Ed.  379,  denied.— 
Wabash  R.  Co.  v.  Adelbert  College  of  Western 
Reserve  University,  28  S.  Ct  425,  208  U.  S. 
609,  52  L.  Ed.  642. 

The  general  rule  respecting  the  conclusive- 
ness of  a  master's  findings  of  fact  when  confirm- 
ed  by  the  court  will  not  be  applied  by  the  fed- 
eral Supreme  Court  on  an  appeal  from  a  decree 
enjoining  the  enforcement  of  a  municipal  ordi" 
nance  fixing  maximum  water  rates,  on  the 
ground  that  the  ordinance  is  invalid  under 
Const.  'U.  S.  Amend.  14,  as  confiscatory.— City 
of  Knoxville  v.  Knoxville  Water  Co.,  29  S.  Ct 
148,  212  U.  S.  1,  53  L.  Ed.  371. 

The  federal  Supreme  Court,  on  a  writ  of 
error  to  a  state  court,  is  limited  to  a  considera- 
tion of  the  specific  instances  of  denials  of  fed- 
eral rights. — Waters-Pierce  Oil  Co.  v.  State  of 
Texas,  29  S.  Ct  220,  212  U.  S.  86,  53  L.  Ed. 
417. 

Whether  discrimination  against  negroes  be- 
cause of  race  or  color  was  practiced  by  jury 
commissioners  in  selection-  of  grand  and  petit 

C'lirors  is  a  question  of  fact,  decision  of  wnich 
y  the  state  court  is  conclusive  on  the  federal 
Supreme  Court,  on  writ  of  error,  unless  so 
grossly  wrong  as  to  amount  to  infraction  of 
the  federal  Constitution.  Judgment  (1906)  95 
S.  W.  1069,  49  Tex.  Cr.  R.  633,  affirmed.— 
Thomas  v.  State  of  Texas,  29  S.  Ct.  393,  212 
U.  S.  278,  53  L.  Ed.  512. 

The  facts  and  the  conclusions  to  be  drawn 
from  them  are  for  the  jury,  and  cannot  be  re- 
viewed by  the  federal  Supreme  Court  upon  writ 
of  error.— (1910)  Standard  Oil  Co.  v.  Brown, 
30  S.  Ct  669,  218  U.  S.  78,  54  L.  Ed.  939, 
affirming  judgment  (1908)  31  App.  D.  C.  371. 

The  decision  of  a  state  court  that  a  trust 
deed  was  accepted  b^  a  national  bank  is  a  find- 
ing of  fact  not  reviewable  by  the  federal  Su- 
preme Court  on  writ  of  error  to  the  state  court 
—(1910)  Kerfoot  v.  Farmers'  &  Merchants' 
Bank,  31  S.  Ct.  14,  218  U.  S.  281,  54  L.  Ed. 
1042.  affirming  decree  (1898)  Hall  v.  Same,  46 
S.  W.  1000,  145  Mo.  418. 

Whether  or  not  the  rights  of  a  surviving 
wife  in  the  community  property  as  they  existed 
when  the  marriage  was  celebrated  were  correct* 
ly  subjected  to  a  state  inheritance  tax  law  sub- 
sequently enacted  cannot  be  reviewed  by  the 
federal  Supreme  Court  when  determining,  on 
writ  of  error  to  a  state  court,  the  validity  of 
such  statute  under  the  contract  clause  of  the 
federal  Constitution.- (1910)  Moffitt  v.  Kelly,  31 
S.  Ct.  79,  218  U.  S.  400,  54  L.  Ed.  1086,  30 
L.  R.  A.  (N.  S.)  1179,  affirming  judgments 
(1908)  In  re  Moffitt's  Estate,  95  P.  653.  1025, 
153  (ial.  359.  20  L.  R.  A.  (N.  S.)  207. 

The  nature  and  character  of  the  rights  of 
the  surviving  wife  in  the  community  property 
are  peculiarlV  local  questions,  not  open  to  re- 
view by  the  federal  Supreme  Court  when  deter^ 
mining,  on  a  writ  of  error  to  a  state  court, 
whether  the  imposition  of  an  inheritance  tax 
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under  the  state  laws  denies  to  the  wife  the 
equal  protection  of  the  laws.— Id. 

Whether  the  proyisions  of  Act  Pa.  May 
23,  1007  (P.  li.  205),  yalidatlng  contracts  of 
foreicn  (^rporations,  extended  to  a  contract 
which  had  previously  been  adjudged  invalid  by 
a  federal  court  because  of  ti^e  corporation's 
failure  to  register  within  the  state  before  en- 
tering into  such  contract,  wiU  be  determined 
by  the  federal  Supreme  Court  for  itself  on  a 
writ  of  error  to  a  state  court,  presenting  the 
question  whether  full  faith  and  credit  were 
given  to  such  judgment  by  the  decision  of  the 
state  court  that  it  was  not  a  bar  to  a  second 
action  between  the  same  parties  on  the  same 
contract,  after  the  corporation  had  brought  it- 
self within  the  terms  of  such  statute. — (1911) 
West  Side  Belt  R.  €k).  v.  Pittsburgh  Const.  Co., 
81  S.  Ct  196,  219  U.  S.  92,  55  L.  Ed.  107.  af- 
firming judgment  Pittsburg  Const.  Co.  v.  West 
Side  Belt  R.  Oo.  (1910)  70  A.  1029,  227  Pa.  90. 

The  liffht  to  have  a  review  in  the  federal 
Supreme  Court  of  a  judgment  of  a  state  court 
in  which  the  defeated  party  set  up  the  pen- 
dency of  bankruptcy  proceedings  as  a  bar  to 
the  action,  and  further  relied  upoh  an  injunc- 
tion issued  out  of  the  bankruptcy  court,  under- 
taking to  stay  the  proceedings  in  the  state 
oourt,  and  also  contended  that  the  proper  con- 
struction of  the  bankruptcy^  act  precluded  the 
state  court  from  taking  jurisdiction,  cannot  be 
defeated  by  the  finding  of  the  state  court  as  a 
matter  of  fact  that  the  bankruptcy  proceedings 
had  been  concluded  by  denial  of  the  adjudica- 
tion in  bankruptcy  and  an  abandonment  of  the 
proceedings.— (1911)_  Acme  Harvester  Co.  v. 
Be^man  Lumber  Co.,  32  S.  Ct.  96,  222  U.  S. 
300.  56  L.  Ed.  208,  affirming  judgment  (1908) 
Beekman  Lumber  Co.  v.  Acme  Harvester  Co., 
114  S.  W.  1087,  215  Mo.  221. 

• 

United  States  Supreme  Court  may  examr 
ine  tiie  entire  record  including  the  evidence  to 
determine  whether  general  finding  of  facts  in- 
volves decision  of  question  of  law  bearing  on  a 
federal  right  claimed  in  a  state  court— (1912) 
Kansas  City  Southern  R.  Co.  v.  C.  H.  Albers 
Commission  Co.,  32  S.  Ct  316,  223  U.  S.  573, 
66  L.  Ed.  556,  reversing  judgment  (1908)  99 
P.  819,  79  Kan.  59. 

Evidence  in  an  equity  suit  will  be  exam- 
ined by  the  Supreme  Cfourt  of  the  United  States 
on  error  to  a  state  court,  suffidenUy  to  answer 
questions  properly  saved  within  its  appellate 
Jurisdiction.— (1912)  Cedar  Rapids  Oas  L^ht 
Co.  y.  City  of  Cedar  Rapids,  32  S.-Ct  3897223 
U.  S.  655,  56  Ll  Ed.  594,  affirming  decree  (1909) 
120  N.  W.  966,  144  Iowa,  426,  138  Am.  St 
Rep.  299. 

Collateral  questions  as  to  whether  quo  war- 
ranto abated  as  against  a  foreign  corporation 
when  it  gave  notice  of  withdrawal  from  the 
state,  and  whether  an  amendment  to  the  stat- 
ute relieved  the  corporation  from  the  penalties 
of  combinations  in  restraint  of  trade,  are  not 
reviewable  on  writ  of  error  in  the  federal  Su- 
preme Court  to  a  state  court  where  judgment  of 
ouster  and  fine  was  within  jurisdiction  of  the 
stote  court— (1912)  Standard  Oil  Co.  of  In- 
diana V.  State  of  Missouri  ex  inf.  Hadley,  32 
S.  Ct  406,  224  U.  S.  270,  56  U  Ed.  760,  Ann. 
Cas.  1913D,  936,  affirming  judgment  State  ex 
inf.  Hadley  v.  Standard  ^  Co.,  116  S.  W.  902^ 
218  Mo.  1. 

A  finding  of  the  highest  court  of  the  state 
that  the  evidence  sustained  the  finding  that  a 
bankrupt  had  actual  knowledge  of  the  residence 
and  address  of  certain  judgment  debtors  who  did 
not  know  of  the  bankruptcy  proceedings  until 
after  discbarge  is  binding  on  writ  of  error  to 
the  federal  Supreme  Court— Miller  v.  Guasti, 
33  S.  Ct  49.  226  U.  S.  170,  57  L.  Ed.  173, 
affirming  judgment  Qnastl  v.  Miller,  96  N.  E. 
416,  203  N.  Y.  259. 

The  rule  excluding  the  right  to  review  ques- 
tions in  a  cause  in  a  state  court  until  final  judg- 


meiyt  by  such  eoart  requires  the  Supreme  Conrt» 
when  a  final  jud^ent  is  rendered,  to  pass  on 
all  federal  questions  in  the  cause  irrespective 
of  how  far  by  the  state  law  such  questions  were 
concluded  durinsr  the  litigation.— Louisiana  Nav. 
Co.  V.  Oyster  Commission  of  Louisiana,  33  S. 
Ct  78.  226  U.  S.  99,  57  L.  Ed.  138,  dismiss- 
ing writ  of  error  51  So.  706,  125  La.  740. 

A  decision  of  the  highest  state  oourt  that  the 
state  Constitution  made  it  impossible  for  a  city 
by  ordinance  to  make  a  contract  fixing  water 
rates  beyond  the  power  of  the  Legislature  to 
change  will  not  be  disturbed  by  the  federal  Su- 
preme Court  where  the  Constitution  declared 
the  use  of  water  a  public  use  subject  to  con- 
trol by  the  state.— Murray  v.  City  of  Pocatello, 
33  S.  Ct  107,  226  U.  S.  318.  57  L.  Ed.  239, 
affirming  judgment  City  of  Pocatello  v.  Murray. 
120  P.  812,  21  Idaho,  180. 


*  The  Federal  Supreme  Court,  on  writ  of 
ror  to  a  state  court,  will  not  go  behind  findings 
of  the  court  below  that  a  so-called  lake  was  an 
unnavigable  body  of  water,  proper  to  be  mean- 
dered, where  it  was  meandered  in  the  original 
government  survey,  and  the  Secretary  of  the  In- 
terior has  refused  to  have  the  land  under  water 
surveyed  as  swamp  land.— Marshall  Denial  Blfs. 
Co.  V.  State  of  Iowa,  33  S.  Ct  168,  226  U.  S. 
460,  57  L.  Ed.  300.  affirming  decree  State  t. 
Jones,  122  N.  W.  241,  143  Iowa,  398. 

Evidence  on  writ  of  eiror  to  review  judg* 
ment  of  state  court  in  action  against  a  carrier 
for  the  death  of  a  railway  mail  clerk  not  at  the 
time  on  duty,  where  the  carrier  claimed  benefic 
of  Hepburn  Act  June  29,  1906,  against  frea 
transportation,  will  be  ^^imined  by  the  Su« 
preme  (Dourt  to  determine  whether  there  was 
evidence  to  support  finding  that  decedent  was 
accepted  by  carrier  as  a  gratuitous  passenger 
entitled  to  protection  of  the  state  law,  irrespec- 
tive of  any  federal  question.— Southern  Pac.  Cow 
V.  Schuyler,  33  S.  Ct  277,  227  U.  S.  601,  57  U 
Ed.  662,  43  L.  R.  A.  (N.  S.)  901,  affirming  judg- 
ment Schuyler  v.  Southern  Pac  Co.,  1(10  P. 
458,  37  Utah,  581,  and  109  P.  1025,  37  Utah, 
612.      « 

Whether  the  repeal  of  a  municipal  ordi> 
nance  granting  trackage  rights  to  a  railway,  as 
relates  to  double  trades,  was  a  reas<»iable  ex- 
ercise of  the  police  power  or  an  impairment  of 
contract  ordinance,  must  be  determined  by  the 
federal  Supreme  Court,  independent  of  the  d^ 
cisions  of  the  state  court— CTrand  Trunk  West* 
ern  R.  Co.  v.  Ci^  of  South  Bend,  83  S.  Gt  803» 
227  U.  S.  544,  57  L.  Ed.  633,  44  L.  R.  A.  (K. 
S.)  405,  reversing  judgment  Grand  Trunk  ft 
Western  Ry.  Co.  v.  Same,  89  N.  B.  885,  174 
Ind.  203,  36  L.  R.  A.  (N.  S.)  860. 

Even  if  the  decision  of  a  nonfederal  ^nestioa 
by  an  Oklahoma  court  having  jurisdiction  of  a 
cause  transferred  from  the  federal  court  on  ad- 
mission of  Oklahoma  was  subject  to  review  in 
the  Supreme  Court  on  writ  of  error  to  the  Ok- 
lahoma Supreme  Courtt  a  ruling  on  an  amend- 
ment to  the  pleadings  would  not  be  interfered 
with  except  for  manifest  error. — First  Nat 
Bank  of  Claremore  v.  Keys,  33  S.  Ct  642,  229 
U.  S.  179,  57  L.  Ed.  11^,  affirming  judnnent 
C.  M.  Keys  &  Co.  v.  First  Nat  Bank  of  Clara- 
more,  104  P.  346,  22  Okl.  174, 18  Ann.  Cas.  152. 

The  ruling  of  the  highest  court  of  the  state 
that  a  tax  imposed  under  P.  S.  Vt  U  804-820 
on  interest-bearing  deposits  in  national  bank 
which  the  bank  may  pay  and  charge  to  the  de- 
positor, is  laid  on  the  depositor,  is  conclusive 
on  the  federal  Supreme  Court  when  testing  the 
validity  of  that  statute  under  the  federal  Con- 
stitution.—Clement  Nat  Bank  v.  State  of  Ver- 
mont, 34  S.  Ct  31,  231  U.  S.  120,  58  L.  Ed.  147, 
affirming  judgment  State  v.  Clement  Nat  Bank, 
78  A.  944,  84  Yt  167,  Ann.  Cas.  1912D,  22. 

Evidence  will  be  reviewed  by  the  federal  Sa- 
preme  Court  on  writ  of  error,  to  the  state  court, 
only  to  the  extent  necessary  to  give  plaintiff 
the  benefit  of  an  asserted  federal  right— North 
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Carolina  R  Co.  v.  Zachary,  84  S.  Ct.  306.  2^ 
U.  S.  248,  58  L.  Ed.  591.  Ann.  Cas.  1914C,  159, 
reversing  judgment  Zachary  y.  North  Carolina 
B.  Co.,  72  S.  E.  858,  156  N.  C.  496. 

The  federal  Supreme  Court  will  not  revise 
findings  of  the  highest  state  court  on  the  issue 
whether  service  of  process  was  fraudulently 
procured,  where  there  is  evidence  supporting 
the  state  court's  conclusion. — Miedreich  v.  Lau- 
enstein,  34  S.  Ct  809,  232  U.  S.  236,  58  L.  Ed. 
584,  affixming  judgments  86  N.  E.  963,  172  Ind. 
140,  and  87  N.  E.  1029,  172  Ind.  140. 

The  federal  Supreme  Court,  when  reviewing 
the  judgment  of  a  state  court,  must  examine  the 
evidence,  if  the  findings  are  inadequate,  to  de- 
termine what  facts  are  to  be  found  therefrom, 
and  which  would  furnish  a  basis  for  nn  a^sBf^rted 
federal  right— Carlson  t.  State  of  Washington. 
34  S.  Ct  717,  234  U.  S.  103,  58  U  Ed.  123<.  af- 
firming judgment  120  P.  IM,  66  Wash.  639. 

Whether  the  state  court  could  follow  pro- 
cedure followed  below  is  the  only  question  open 
for  consideration  by  the  federal  Supreme  Court 
<»  a  writ  of  error  to  a  state  court  attadcing 
under  the  federal  Constitution  the  validity  of 
an  assessment  for  widening  a  street. — ^Willough- 
by  V.  City  of  Chicago,  35  S.  Ct  23.  235  U.  S. 
45,  59  L.  Ed.  123,  dismissing  writ  of  error  City 
of  Chicago  v.  Willoughby.  94  N.  B.  513,  249 
111.  249. 

On  writ  of  error  to  a  state  court  presenting 
questions  of  impairment  of  a  contract,  the  fed- 
eral Supreme  Court  will  determine  whether  a 
contract  existed  and  whether  it  has  been  im- 
paired.—New  York  Electric  Lines  Co.  v.  Empire 
City  Subway  Co.,  35  S.  Ct  72,  235  U.  S.  179, 
69  L.  EM.  184,  Ann.  Cas.  1915A,  906,  affirming 
judgments  125  N.  T.  S.  1133,  140  App.  Div. 
934.  and  In  re  New  York  I31ectric  lines  Co^ 
94  N.  B.  1056,  201  N.  Y.  321. 

.  Federal  Supreme  Court,  on  writ  of  error 
to  state  court  will  review  findings  of  foct  where 
a  federal  right  Juts  been  denied  on  a  finding 
without  evidence  to  support  it— Northern  Pac. 
Ry.  Co.  V.  State  of  North  Dakota  ex  rel.  Mc- 
Cue,  35  S.  Ct  429,  236  U.  S.  585.  59  L.  Ed. 
735,  Ann.  Cas.  1916A,  1,  reversing  judgment 
State  V.  Northern  Pac.  B.  Co.,  145  N.  Vf.  135, 
26  N.  D.  488. 

Federal  Supreme  Court  on  writ  of  error  to 
A  state  court,  may  review  ^e  facts  to  determine 
whether  a  finding  of  fact  ia  interwoven  with  a 
federal  question,  so  as  to  be  a  decision  of  such 
question.— Norfolk  &  W.  By.  Co.  v.  Conley,  35 
S.  Ct  437,  236  U.  S.  605^  »»  L.  Ed.  745. 

Hie  federal  Supreme  Court  reviewing  judg- 
ment of  the  state  court  based  on  the  federal  Em- 
ployers* Liability  Act,  April  22,  1908,  cannot 
consider  questions  not  involving  the  existence 
of  the  ri^t  of  plaintifF  to  recover  under  such 
statute.— Seaboard  Air  Line  Ry.  v.  Padgett,  35 
S.  Ct  481,  236  U.  S.  668,  59  L.  Ed.  777,  af- 
firming judgment  Padgett  v.  Seaboard  Air  Line 
Ry.,  S  S.  B.  633,  99  S.  C.  356. 

Finding  of  state  court  that  no  part  of  the 
apex  of  a  vein  lies  within  the  surface  lines  of  a 
lode  mining  claim  requires  affirmance  of  a  judg- 
ment of  the  highest  state  court  adverse  to  own- 
er of  claim  based  on  apex  and  extralateral- 
ri^hts  provision  of  Rev.  St  I  2822  (Comp.  St. 
1913,  (  4618).— fitewart  Mining  Co.  v.  Ontario 
Mining  Co«,  35  S.  Ct  610,  237U.  S.  860.  59  L. 
Ed.  989,  affirming  judgment  182  P.  787,  23  Ida- 
ho, 724. 

Excessiveness  of  award  for  suffering  of  de- 
ceased railway  employ^  in  action  under  Em- 
ployers* liabifitv  Act  Anril  22, 1908,  as  amend- 
ed Dy  Act  April  5,  191d,  is  a  question  of  fact 
not  reviewable  on  writ  of  error  to  state  court 
—St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Graft  35  S. 
Ct  704,  ^  U.  8.  648,  69  L.  Ed.  1160,  affirm- 
ing judgment  (Ark.)  171  S.  W.  1185. 


Findings  of  fact  on  error  to  a  state  court 
from  the  Kderal  Supreme  Court  in  cases  other 
than  those  arising  under  the  contract  clause  of 
the  federal  Constitution  are  conclusive  unless 
it  is  claimed  that  a  federal  right  has  been  denied 
by  a  finding  without  support  in  the  evidoace.^ 
Interstate  Amusement  Co.  v.  Albert  36  S.  Ct. 
168,  239  U.  S.  560,  60  L.  Ed.  4S»,  affirming 
judgment  161  S.  W.  488, 128  Tenn.  417. 

Evidence  held  to  support  finding  of  the  state 
court  that  a  corporation  was  doing  business 
vnthin  the  state  other  than  interstate  commerce, 
so  that  such  finding  is  conclusive  on  writ  of  er- 
ror to  the  federal  Supreme  Court— Id. 

Whether  state  or  congressional  legislation 
governs  a  personal  injury  action  by  a  railroad 
employ^  need  not  be  determined  on  writ  Of  er- 
ror to  a  state  court,  where  state  and  federal 
statutes  are  so  similar  that  the  railroad's  lia- 
bility is  not  affected  by  such  question.— Kansas 
City  Western  Ry.  Co.  v.  McAdow,  36  S.  Ct. 
252,  240  U.  -S.  51.  60  L.  Ed.  52^  affirming  judg- 
ment McAdow  V.  Kansas  City  Western  Ry.  Co., 
164  S.  W.  188. 

The  federal  Supreme  Court,  reviewing  a  re- 
fusal of  a  state  court  to  discharge  on  habeas 
corpus  a  person  whose  extradition  is  sought  by 
another  state,  held  entitled  to  assume  that  the 
accused  was  a  fugitive  from  the  justice  of  the 
demanding^ statc-Innes  v.  Tobin,  36  S.  Ct 
290,  240  TJ.  S.  127,  60  L.  Ed.  562,  affirming 
judgment  E^  parte  Innes,  178  S.  W.  291. 

A  judgment  of  a  state  court  in  an  action 
brought  under  the  Employers'  Liability  Act  will 
not  be  disturbed  on  writ  of  error  by  the  federal 
Supreme  Court  where  nothing  but  questions  of 
fact  are  involved  and  the  statute  is  not  con- 
strued, or  any  legal  principles  in  its  application 
declared.— Great  Northern  Ry^  Co.  v.  Knapp, 
36  S.  Ct  399,  240  U.  S.  464,  60  L.  Ed.  745,  af- 
firming judgment  Knapp  v.  Great  Northern  Ry. 
Co.,  153  N.  W.  848,  130  Minn.  405. 

In  absence  of  clear  error,  the  federal  Su- 
preme Court  will  not  reverse  a  finding  of  the 
state  trial  and  appellate  courts  that  the  ''next 
of  kin,"  entitled  to  sue  under  Act  April  22, 
1908,  as  amended  by  Act  April  5, 1910,  were  so 
dependent  on  deceased  as  to  justify  recovery 
under  the  federal  statute.— Seaboard  Air  line 
Ry.  V.  Kenney,  36  S.  Ct  458,  240  U.  S.  489,  60 
L.  EM.  762,  affirming  judgment  Kenney  v.  Sea- 
board Air  Line  R.  Co.,  82  S.  E.  968,  167  N. 
C.14. 

Refusal  of  state  court,  sustained  by  a  court 
of  last  resort,  to  take  from  the  jury  an  action 
under  the  Employers*  Liability  Act  by  directing 
verdict  for  defendant,  will  not  be  disturbed  on 
writ  of  error  by  federal  Supreme  Conrt  unless 
clearly  erroneous.— T^uisville  A  N.  R.  Co.  v. 
Stewart.  36  S.  Ct.  586, 241  U.  S.  261,  60  Lw  Ed. 
989,  affirming  judgment  Same  v.  Stewartfs 
Adm'x,  174  S.  W.  744.  168  Ky.  823. 

^3»400.  — —  Determination  and  disposi* 
tlon  of  cause. 

See  13  Cent.  Dig.  Courts,  f{  1091,  1088. 

Affirmance  on  motion,  see  Appeal  and  Error, 
«=s>1126. 

The  repeal  by  Act  Feb.  18,  1875,  of  the  pro- 
vision contained  in  Rev.  St.  f  709,  authorizing 
the  supreme  court,  in  its  discretion,  to  proceed 
to  final  decision,  and  itself  award  execution,  in 
cases  coming  up  from  state  courts,  did  not  af- 
fect the  general  power  conferred  by  section  709, 
by  which  the  judgment  of  the  state  court  may 
be  "re-examined  and  reversed  or  affirmed.'* — 
Stanley  v.  Schwalby,  162  U.  S.  266,  16  S.  Ct. 
764,  40  L.  Ed.  960,  reversing  judgment  United 
States  V.  Schwalby,  29  8.  W.  90,  8  Tez.  Cir. 
App.  679. 

Under  the  statutes  and  practice  of  Texas, 
the  appellate  courts  of  that  state,  upon  review- 
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ing  a  judgment  on  a  statement  of  the  case  cer- 
tified by  the  judge  below,  are  authorized  to  ren- 
der such  a  judgment  as  should  have  been  ren- 
dered by  the  court  below;  and,  when  a  case  so 
reviewed  by  an  appellate  court  of  Texas  is 
brought  to  the  supreme  court  of  the  United 
States  on  writ  of  error,  that  court,  on  revers- 
ing the  decision,  may  enter  a  judgment  finally 
disposing  of  the  case,  instead  of  merely  re- 
manding it  for  further  proceedings  not  incon- 
sistent with  the  opinion. — Id. 

The^  supreme  court,  like  all  others,  is  lim- 
ited in  its  jurisdiction  to  cases  involving  actual 
controversies,  and  in  which  its  judgment  will 
be  effective  •  and  although  a  case  is  one  brought 
to  review  the  decision  of  a  state  court,  and  in- 
volving a  federal  question,  the  decision  of  which 
may  affect  the  rights  of  the  parties  in  other 
proceedings,  if,  by  reason  of  events  occurring 
subsequent  to  the  rendition  of  the  judgment 
sought  to  be  reversed,  the  particular  relief 
sought  in  that  action  by  the  plaintiff  in  error 
cannot  be  afforded,  the  writ  of  error  will  be  dis- 
missed.—Kimball  V.  Kimball,  19  S.  Ct.  639,  174 
U.  S.  158,  43  L.  Ed.  932. 

The  decision  of  a  state  court  that  a  charter 
exemption  from  taxation  of  the  property,  of 
whatever  kind  and  description,  belonging  or  ap- 
pertaining to  a  theological  seminary,  does  not 
include  property  owned,  rented,  or  held  by  it  as 
an  investment,  but  not  used  in  Immediate  con- 
nection with  the  seminary,  although  the  income 
thereof  is  used  only  for  the  purposes  of  the 
school,  is  not  so  obviously  erroneous  as  to  re- 
quire reversal  by  the  Supreme  C!ourt  of  the 
United  States,  because  the  charter  provides  that 
the  act  "shall  be  construed  liberally  in  all  courts 
for  the  purposes  therein  expressed."  Judgment 
59  N.  E.  977,  189  lU.  439,  and  61  N.  E.  1022, 
193  111.  619,  affirmed.— Board  of  Directors  of 
Chicago  Theological  Seminary  v.  People  of 
State  of  Illinois,  23  S.  Ct.  386,  188  U.  S.  662, 
47  L.  Ed.  641. 

The  federal  Supreme  Court  cannot,  inde- 
pendently of  the  federal  questions  involved,  re- 
verse a  judgment  of  the  highest  court  of  a  state 
on  the  ground  that  a  state  statute,  enacted  after 
the  judgment  under  review  was  rendered,  had 
the  effect  of  depriving  the  state  of  the  power 
to  enforce  such  judgment.  Decree,  In  re  Camp- 
beirs  Estate,  77  P.  674,  143  Cal.  623,  affirmed. 
—Campbell  v.  State  of  California,  26  S.  Ct 
182,  200  U.  S.  87,  50  L.  Ed.  382. 

The  question  whether  the  California  Legis- 
lature could  enact  Act  April  2,  1866,  ratifying 
conveyances  made  by  the  corporate  authorities 
of  the  city  of  Monterey  of  pueblo  lands  con- 
firmed to  that  city  by  the  United  States,  and 
aftei'wards  patented  to  it,  its  successors  and  as- 
signs, is  not  so  far  unsubstantial  as  to  justify 
dismissal  of  a  writ  of  error  to  a  state  court. 
Judgment  (1903)  73  P.  436,  139  Cal.  542,  af- 
firmed.—City  of  Monterey  v.  Jacks,  27  S.  Ct. 
67,  203  U.  S.  360,  51  L.  Ed.  220. 

The  decree  of  a  state  court  enjoining  a  car- 
rier from  further  violation  of  a  law  fixing  rates 
for  the  carriage  of  coal  within  the  state,  over 
the  objection  that  the  maximum  rates  so  fixed 
are  inadequate  and  confiscatory,  will  be  affirmed 
by  the  federal  Supreme  Court,  where  the  evi- 
dence leaves  the  question  of  reasonableness  in 
doubt,  but  without  prejudice  to  the  right  of  the 
carrier  to  reopen  the  case  by  appropriate  pro- 
ceedings, if,  after  adequate  trial,  it  thinks  it 
can  prove  more  clearly  the  confiscatory  charac- 
ter of  the  rates.  Decree,  fitate  v.  Northern  Pac. 
Ky.  Co.  (1909)  120  N.  W.  869,  affirmed.— North- 
em  Pac.  Ry.  Co.v.  State  of  North  Dakota  ex 
rel.  McCue,  30  S.  Ct.  423,  216  U.  S.  579,  64 
L.  Ed.  624. 

The  action  of  the  highest  court  of  a  state  in 
remanding  a  cause  to  be  rotriod  on  the  settled 
principles  of  law  as  theretofore  declared  in  its 


decisions,  instead  of  requiring  the  further  pro- 
ceedings to  conform  to  the  opinion  of  the  feder- 
al Supreme  Court,  as  the  mandate  of  that  court, 
which  had  reversed  a  judgment  of  the  state 
court,  required,  is  not  cause  for  reversing  the 
judgment  rendered  on  the  second  trial  and  af* 
firmed  by  the  highest  state  court,  where  the 
change  in  the  form  of  the  mandate  has  not 
worked  prejudice.— (1911)  Schlemmer  v.  Bof-' 
falo,  R.  &  P.  Ry.  Co.,  31  S.  Ct  561,  220  U.  S. 
590,  55  L.  Ed.  596,  affirming  judgment  (1909) 
71  A.  1053.  222  Pa.  470. 

Judgment  of  state  court,  dismissing  appeal 
to  restrain  enforcement  of  ordinance  fixing  gas 
rates  without  prejudice  to  a  later  suit,  after  or- 
dinance which  had  not  been  enforced  had  been 
given  a  fair  test,  held  not  to  be  disturbed  on 
review  by  the  Supreme  Court  of  the  United 
States.— (1912)  Cedar  Rapids  Gas  Light  Co.  ▼. 
City  of  Cedar  Rapids,  32  S.  Ct  389,  223  U.  S. 
655,  56  L.  Ed.  594,  aflSltming  decree  (1909)  120 
N.  W.  966»  144  Iowa,  426,  138  Am.  St  Rep. 
299. 

A  judgment  of  ouster  and  fine  against  a  for- 
eign corporation  in  quo  warranto  in  the  highest 
court  of  the  state,  which  cannot  be  reversed  on 
the  federal  question  involved,  cannot  be  modi' 
fied  or  amended.— (1912)  Standard  Oil  Co.  of 
Indiana  v.  State  of  Missouri  ex  inf.  Hadley,  32 
S.  Ct.  406,  224  U.  S.  270,  56  L.  Ed.  760,  Ann. 
Cas.  1913D,  936.  affirming  judgment  Sute  ex 
inf.  Hadley  v.  Standard  OU  Co.,  116  S.  W. 
902.  218  Mo.  1. 

No  state  statute  can  empower  a  state  court, 
when  assessing  damages  to  a  successful  plaintiff 
in  mandamus,  to  allow  attorneys*  fees  for  serv- 
ices in  the  federal  Supreme  Court  on  writ  of 
error  unsuccessfully  prosecuted  by  defcndantp 
where  such  award  was  in  ccmflict  with  the  set- 
tled rule  in  the  federal  Supreme  Court. — Mis- 
souri Pac.  R.  CJo.  V.  Larabee,  34  S.  Ct.  979.  234 
U.  S.  459,  58  L.  Ed.  1398,  reversing  judgment 
Larabee  Flour  MiHs  Co.  v.  Missouri  Pac.  Ry. 
Co.,  116  P.  901,  85  Kan.  214. 

The  allowance  of  a  writ  of  error  with  super- 
sedeas from  the  federal  Supreme  Court  to  re- 
view a  judgment  of  a  state  court  awarding 
mandamus  does  not  preclude  the  state  court 
after  its  judgment  has  been  affirmed  by  such 
Supreme  Court,  from  assessing,  under  Gen.  Stat 
Kan.  1909,  |  6319  (Code  Civ.  Proc.  |  723).  as 
part  of  the  damages,  plaintiff*8  business  losses 
suffered  during  the  proceedings  in  the  federal 
Supreme  Court  from  defendant's  refusal  to 
obey  the  mandamus. — Id. 

A  verdict  On  first  trial  of  action  for  death 
under  Employers'  Liability  Act  cannot  be  rein- 
stated by  federal  Supreme  Court  on  cross  writ 
of  error  to  a  state  court  which,  having  set  aside 
verdict  for  plaintiff  on  first  trial,  affirmed,  on 
second  appeal,  judgment  for  plaintiff  in  a  lesser 
amount,  on  second  trial. — Louisville  ft  N.  R. 
Co.  V.  Stewart  36  S.  Ct  586,  241  U.  S.  261, 
GO  L.  Ed.  989,  affirming  judgment  •Same  v. 
Stewart's  Adm'x,  174  S.  W.  744,  163  Ky.  823. 

Federal  Supreme  Court,  reversing  judgment 
of  state  court  which  erroneously  held  possession 
after  Act  April  28<  1904,  confirming  convey- 
ances heretofore  made  by  the  Northern  Pacific 
Railroad  of  its  right  of  way  outside  the  200- 
foot  limit,  could  be  considered  in  determining 
whether  possession  had  ripened  into  title,  wiu 
leave  open  question  of  adverse  possession  as 
completed  prior  to  t;hat  act  which  the  state 
court  did  not  determine.— Northern  Pac.  Ry. 
Co.  V.  Concannon,  36  S.  Ct  156,  239  U.  S.  382, 
00  L.  Ed.  342,  reversing  judgment  135  P.  6d2» 
75  Wash.  591. 

(H)  CIRCUIT  COURTS  OP  APPEALS. 

Review  of  bankniptry  proceedings,  see  Bank- 
ruptcy, <@=s>  441,  448,  451. 
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€=»401.   Creation  and  constitntion. 

See  13  Cent.    Dig.   Courts,   S   1094. 

Act  March  3,  1891,  creating  circuit  courts 
of  appeals,  took  effect  immediately,  so  as  to 
permit  appeals  to  the  new  courts  to  be  taken 
at  once.— In  re  Claasen,  140  U.  S.  200,  11  S. 
Ct.  735,  35  L.  Ed.  409. 

^=»404.  laraanoe  of  remecUal  ^Brrlts. 

Authority  to  issue  a  writ  of  certiorari  aa 
an  original  and  independent  proceeding  to  re- 
view a  conviction  in  an  inferior  federal  court 
is  not  found  in  the  grant  to  the  Circuit  Court 
of  Appeals  by  Act  March  3,  1891,  c.  517.  §  12, 
26  Stat  826  [U.  S.  Comp.  St.  1901,  p.  488]  of 
the  powers  specified  in  Rev.  St.  U.  S.  §  716  [U. 
S.  Comp.  St.  1901,  p.  580],  which  authorizes 
certain  federal  courts  to  *'issue  aU  writs  not 
specially  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective 
jurisdictions,"  where  the  only  question  in  the 
case  was  whether  the  punishment  of  the  offense 
charged  was  within  the  jurisdiction  of  the  fed- 
eral courts,  and  the  case  was  put  in  proper  con- 
dition for  review  on  writ  of  error.  Order,  Ex 
parte  Dick,  141  F.  5,  72  C.  C.  A.  667,  reversed. 
—Whitney  v.  Dick,  26  S.  Ct  584,  202  U.  S. 
132,  50  L.  Ed.  963. 

Mandamus  to  require  a  federal  Circuit  Court 
to  proceed  with  and  determine  a  pending  suit 
which  it  has  stayed  to  await  the  commence- 
ment and  prosecution  to  final  judgment  of  a 
suit  in  a  state  court  may  be  issued  by  a  Circuit 
Court  of  Appeals  as  in  aid  of  its  appellate  ju- 
risdiction under  Act  March  3,  1891,  c.  517,  § 
12,  26  Stat  829  (U.  S.  Comp.  St  1901,  p.  553), 
^ving  the  Circuit  Courts  of  Appeals  the  pow- 
ers specified  in  Rev.  St  U.  S.  §  716  (U.  S. 
Comp.  St  1901,  p.  580),  to  issue  all  writs  not 
specifically  provided  for  by  statute,  and  neces- 
sary for  the  exercise  of  the  court's  jurisdiction, 
and  agreeable  to  the  usages  and  principles  of 
law.— McClellan  v.  Carland,  30  S.  Ct  501,  217 
U.  S.  268,  54  L.  Ed.  762. 

^=:»405.  Appellate  Jnrisdiotion  and  pro- 
cedure in  general. 

See  13  Cent.  Dig.  Courts.  {8  1097-1099,  UOl.  1103;  2 
Cent.  Dig.  App.  &  E.  9  loS;  3  Cent  Dig.  App.  &  E. 
91  3302.  8386. 

No  appeal  lies  from  the  supreme  court  of  a 
territory  to  the  circuit  court  of  appeals  in  a 
suit  between  citizens  of  the  territory,  and  which 
is  not  an  admiralty  case  or  a  case  arising  un- 
der the  patent  criminal,  or  revenue  laws.  Judi- 
ciary Act  March  3,  1891,  H  5,  6.— Aztec  Min. 
Co.  V.  Riplejf,  151  U.  S.  79,  14  S.  Ct  236,  38 
L.  Ed.  80,  affirming  judgment  53  Fed.  7»  3 
O.  C.  A.  388,  10  U.  S.  App.  383. 

Where  the  jurisdiction  of  the  circuit  court 
is  in  issue,  and  the  jurisdiction  is  sustained, 
and  there  is  a  judgment  for  plaintiff  on  the 
merits,  defendant  may  elect  either  to  have  the 
question  of  jurisdiction  certified  directly  to  the 
supreme  court  or  to  carry  the  whole  case  to 
the  circuit  court  of  appeals,  which  may  certify 
such  question.— United  States  v.  Jahn,  155  U. 
S.  109,  15  S.  Ct  39,  39  U  Ed.  87. 

Where,  in  such  case,  plaintiff  also  has 
grounds  of  complaint  in  respect  to  the  judgment 
in  his  favor,  he  may  carry  the  case  to  the  cir- 
cuit court  of  appeals  on  the  merits  by  cross 
appeal  or  writ  of  error,  if  defendant  has  taken 
the  case  there,  or  independently,  if  defendant 
has  taJcen  the  case  to  the  supreme  court  on  the 
question  of  jurisdiction  only,  in  which  instance 
the  circuit  court  of  appeals  will  suspend  a  deci- 
sion on  the  merits  until  the  question  of  juris- 
diction is  determined. — Id. 

The  same  rules  apply  where  plaintiff  ob- 
jects to  the  jurisdiction  of  the  circuit  court,  and 
is,  or  both  parties  are,  dissatisfied  with  the 
judgment  on  the  merits. — Id. 


tJnder  the  fifth  and  sixth  sections  of  th^ 
judiciary  act  of  March  3,  1891  (26  Stat.  828)', 
the  circuit  courts  of  appeals  have  appellate 
jurisdiction  in  all  cases  in  which  original  ju- 
risdiction is  conferred  on  the  circuit  courts 
by  reason  of  the  United  States  being  plaintiffs 
or  petitioners,  including  the  case  of  a  bill  by 
the  United  States  to  cancel  a  patent  for  an  in- 
vention.—United  States  V.  American  Bell  Tel. 
Co.,  159  U.  S.  548,  16  S.  Ct.  69,  40  U  Ed. 
255. 

Since,  by  Act  March  3,  1891  (26  Stat  827, 
c.  517),  a  circuit  court  of  appeals  has  jurisdic- 
tion to  review  a  judgment  or  decree  of  the  su- 
preme court  of  a  territory  only  in  cases  in  which 
the  decisions  of  tlie  former  court  are  final,  it 
has  no  euch  jurisdiction  in  cases  of  infamous 
crimes.— Folsom  v.  United  States,  160  U.  S. 
121,  16  S.  Ct  222,  40  L.  Ed.  363. 

The  district  court  of  Alaska  is,  in  effect,  the 
supreme  court  of  such  territory,  so  as  to  au- 
thorize the  review  of  its  judgments  or  decrees, 
under  Act  March  3,  1891,  §  15,  authorizing  the 
circuit  court  of  appeals  to  review  the  judgments 
of  the  supreme  court  of  any  territory  assigned 
to  such  circuit  by  the  supreme  court  of  said 
territory;  this  territory  having,  in  accordance 
with  such  section,  been  assigned  by  the  supreme 
court  to  the  Ninth  circuit. — The  Coquitlam  v. 
United  States.  163  U.  S.  346,  16  S.  Ct  1117, 
41  L.  Ed.  184. 

In  jurisdictions  where  it  is  the  practice 
in  the  circuit  and  district  courts  to  enter  judg- 
ment at  once  on  the  return  of  a  verdict,  and 
permit  a  motion  to  set  aside  the  judgment  and 
for  a  new  trial  to  be  thereafter  made  and  de- 
termined, where  such  motion  is  seasonably 
made,  at  the  term  when  the  judgment  was  en- 
tered, the  judgment  remains  subject  to  the  con- 
trol of  the  court  until  the  motion  is  disposed  of, 
and  until  that  time  does  not  become  final  for 
purposes  of  review  on  appeal  or  writ  of  error 
by  the  circuit  court  of  appeals. — Kingman  & 
Co.  V.  Western  Mfg.  Co.,  18  S.  Ct  786,  170  U. 
S.  675,  42  L.  Ed.  1192. 

In  an  action  at  law  brought  in  a  circuit  or 
district  court  under  Act  March  3,  1887,  c.  359 
(24  Stat.  505),  authorizing  the  bringing  of  suits 
against  the  United  States,  the  judgment  is  re- 
viewable by  the  circuit  court  of  appeals  on 
writ  of  error.— United  States  v.  Harsha,  19  S. 
Ct  294,  172  U.  S.  567,  43  L.  Ed.  556,  certifying 
case  56  F.  953,  6  C.  CJ.  A,  178. 

No  pecuniary  limit  on  the  appellate  juris- 
diction of  the  circuit  court  of  appeals  from  a 
district  or  circuit  court  of  the  United  States  is 
imposed  by  Act  Cong.  March  3,  1891.— The 
Paquete  Habana,  20  S.  Ct  290,  175  U.  S.  677, 
44  U  Ed.  320. 

A  conviction  for  murder  punishable  with 
death  is  a  conviction  for  a  capital  crime,  of 
which  the  supreme  court,  and  not  the  circuit 
court  of  appeals,  has  jurisdiction  on  writ  of 
error,  although  the  jury  have  qualified  the  judg- 
ment by  rendering  a  verdict  "without  capital 
punishment"— Good  Shot  v.  United  States,  21 
S.  Ct  33,  179  U.  S.  87,  45  L.  Ed.  101. 

A  writ  of  supersedeas  issued  by  the  clerk 
of  a  circuit  court  of  appeals  is  not  void  be- 
cause its  issue  was  directed  by  a  judge  of  the 
court  and  not  by  the  court  as  a  court— In  re 
McKenzie,  21  S.  Ct  468,  180  U.  S.  536,  45 
U  Ed.  657. 

The  mere  fact  that  a  constitutional  ques- 
tion may  have  so  arisen  that  a  direct  resort  to 
the  supreme  court  of  the  United  States  may 
be  had,  where  the  jurisdiction  of  the  circuit 
court  depends  on  diverse  citizenship,  does  not 
deprive  the  court  of  appeals  of  jurisdiction  of 
an  appeal  or  justify  it  in  declining  to  exercise 
that  jurisdiction.     Judgment  104  F.  2,  43  C. 
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O.  A.  393,  reverged.— 'American  Sugar-Refining 
Co.  y.  Oty  of  New  Orleans,  21  S.  Ct.  646,  181 
CT.  S.  277.  45  L.  Ed.  859. 

No  order  of  the  supreme  court  of  the 
United  States  assigning  the  territory  of  Ha- 
waii to  a  judicial  circuit  under  the  act  of  March 
3,  1891,  c.  517,  26  Stat  826  [U.  S.  Comp.  St 
1901,  p.  547],  can  give  a  right  of  appeal  incon- 
sistent with  the  provision  of  act  of  April  30, 
1900,  {  86,  restricting  appeals  from  the  court  of 
the  territory  of  Hawaii  to  cases  in  which  ai^- 
peals  are  allowable  to  the  courts  of  the  United 
States  from  the  courts  of  the  several  states. — 
In  re  Wilder's  S.  S.  Co.,  22  S.  Ot.  225,  183  U. 
S.  545,  46  L.  Bd.  321. 

No  right  of  appeal  to  the  United  States 
circuit  court  of  appeals  from  a  decree  of  the 
supreme  court  of  the  territory  of  Hawaii,  in 
a  case  of  admiralty  pending  in  the  courts  of 
Hawkii  when  the  act  of  April  30,  1900,  pro- 
viding a  government  of  the  territory  of  Hawaii, 
took  effect  was  given  by  section  86  of  that  act 
establishing  in  the  territory  a  district  court  of 
the  United  States  with  the  powers  of  a  circuit 
court,  and  allowing  appeals  therefrom  to  the 
circuit  court  of  appeals,  but  restricting  appeals 
from  the  territorial  courts  of  Hawaii  to  cases 
in  which  appeals  are  allowable  to  the  courts 
of  the  United  States  from  the  courts  of  the 
several  states.— Id. 

No  pecuniary  limit  on  the  appellate  juris- 
diction of  the  circuit  court  of  appeals  from  a 
district  or  circuit  court  of  the  United  States  is 
imposed  by  Act  Cong.  March  3,  1891.— Kirby  v. 
American  Soda  Fountain  Co.,  24  S.  Ct  619, 194 
U.  S.  141,  48  L.  Ed.  911. 

The  judgment  or  order  of  a  federal  Circuit 
Court  fiuding  a  person  not  a  party  to  the  suit 
guilty  of  contempt  in  violating  a  restraining 
order  of  that  court  and  imposing  a  fine  there- 
for, is  reviewable  in  the  appropriate  Circuit 
Court  of  Appeals,  under  Act  March  3,  1891,  c. 
517.  I  6,  26  Stat  826  [U.  S.  Comp.  St  1901, 
p.  547],  giving  that  court  appellate  jurisdiction 
of  final  decisions  in  all  cases  other  than  those 
specified  in  section  5,  which  provides  for  a  di- 
rect review  in  the  Supreme  Court  &nd  limits 
such  review  in  criminal  proceedings  to  convic- 
tions of  capital  and  otherwise  infamous  crimes. 
—Bessette  v.  W.  B.  Conkey  Co.,  24  S.  Ct  665, 
194  U.  S.  324,  48  U  Ed.  997. 

A  writ  of  error  lies  from  the  appropriate 
Circuit  Court  of  Appeals  to  review  an  order 
of  a  Circuit  Court  adjudging  the  defendant 
in  a  suit  for  the  infringement  of  a  patent  guilty 
of  contempt  in  disobeymg  a  preliminary  injunc- 
tion, and  ordering  him  to  pay  a  fine  of  |1,000, 
one  half  to  the  United  States  and  the  other 
half  to  the  complainant — In  re  Christensen 
Engineering  Co.,  24  S.  Ct  729,  194  U.  S.  458^ 
48  L.  Ed.  1072. 

An  appeal  lies  to  the  appropriate  Circuit 
Court  of  Appeals  in  a  case  where  the  juris- 
diction of  the  Circuit  Court  attached  both  on 
the  ground  of  diverse  citisenship  and  on  a  sep- 
arate and  independent  constitutional  ground. 
Judgment  Illinois  Cent  R.  Co.  y.  Missis- 
sippi Railroad  Commission  (1905)  138  F.  327. 
70  C.  C.  A.  617,  affirmed.— Mississippi  Railroad 
Commission  v.  Illinois  Cent  R.  Co.,  27  S.  Ct 
90,  203  U.  S.  835,  51  L.  Ed.  209. 

The  Circuit  Court  of  Appeals  cannot  in 
advance  of  the  final  decree  in  the  suit  review 
an  order  of  a  federal  Circuit  Court  which  ad- 
judges the  defendants  in  such  suit  guilty  of 
contempt  in  disobeying  an  order  for  the  produc- 
tion of  certain  books  and  papers  for  inspection 
for  the  benefit  of  the  plaintiff,  and  imposes  a 
fine  or  imprisonment  in  the  event  of  failure  to 
produce  such  books  or  papers  by  a  specified 
date,  since  this  is  not  a  final  order  rendered  in  a 
proceeding  criminal  in  its  nature,  and,  as  such, 
within  the  appellate  jurisdiction  of  the  Circuit 


Court  of  Appeals,  under  Act  March  3,  1891.  c 
517,  8  6,  26  Stat  828  [U.  S.  Comp.  St  1901. 
p.  550],  but  was  intended  to  secure  the  rights 
of  the  party  to  the  suit  for  whose  benefit  the 
original  order  wss  made.— Doyle  y.  London 
Guarantee  &  Accident  Co.,  27  S.  Ot  313,  204 
U.  S.  599,  51  I/.  Ed.  641. 

A  Circuit  Court  of  Appeals  to  which  is  ad- 
dressed the  mandate  of  the  Supreme  Court  di- 
recting the  remanding  of  the  cause  to  the  Dis- 
trict Court  for  further  proceedings  in  confonn- 
ity  with  the  opinion  upon  which  the  mandate 
was  based  has  no  jurisdiction  to  compel  the 
District  Court,  by  mandamus,  to  modify  the 
decree  entered  m  supposed  compliance  with  such 
mandate,  to  conform  to  tiie  view  of  the  Su- 
preme Court's  opinion  entertained  by  the  Cir> 
cuit  Court  of  Appeals.  Judgment  I2x  parte 
Chicago  Titie  &  Trust  Co.  (1906)  146  P.  742, 
77  C.  C.  A.  408,  reversed.— Ex  parte  First  Nat. 
Bank  of  Chicago,  28  S.  Ct  23,  207  U.  S.  61, 

52  L.  Ed.  103 ;  First  Nat  Bank  of  Chicago  t. 
Chicago  Title  &  Trust  Co.,  Id. 

A  writ  of  error  to  the  Circuit  Court  of  Ap^ 
peals  to  review  a  judgment  of  that  court  issuing 
a  peremptory  mandamus  requiring  a  District 
Court  to  modify  its  judgment  entered  in  sup- 
posed compliance  with  the  mandate  of  the  Su- 
preme Court  will  not  be  dismissed  because  the 
district  judge  obeyed  the  order  and  did  not  sue 
out  the  writ,  where  it  appears  on  the  record 
that  the  judge  declined  to  join,  that  he  has  no 
personal  interest  in  the  judgment  and  that  the 
plaintiffs  in  error  have  such  an  interest,  and 
were  made  parties  for  the  purpose  of  protecting 
their  rights.— Id. 

An  order  entered  in  an  action  to  recover 
damages  from  a  carrier  for  violations  of  Inter- 
state Commerce  Act  Feb.  4,  1887,  a  104,  24 
Stat  379  [U.  S.  Comp.  St  1901,  p.  8154],  re- 
quiring certain  specified  officers  and  employ^ 
who  are  not  parties  to  produce  relevant  books 
and  papers,  is.  not  as  to  those  persons,  a  final 
decree  within  the  meaning  of  the  provision  of 
Act  March  3,  1891,  c.  5f7,  I  6,  26  Sut  828 
[U.  S.  Comp.  St  1901,  p.  649],  governing  writs 
of  error  from  Circuit  Courts  of  AppeiiUs  to 
the^  Circuit  Courts,  and  hence  will  not  sustain  a 
writ  of  error  sued  out  by  them.  Judgment 
Cassatt  y.  Webster  Coal  &  Coke  Co.,  150  h\  48, 
81  C.  C.  A,  97,  reversed.— Webster  Coal  &  Coke 
Co.  y.  Caesatt  28  S.  Ct  108,  207  IT.  S.  181,  52 
L.  EU.  160;  Pennsylvania  Coal  ft  Coke  C<k 
V.  Same,  28  S.  Ct  110,  207  U.  S.  187,  52  U 
Ed.  163,  reversing  judgment  Cassatt  v.  Penn- 
sylvania Coal  ft  Coke  Co.,  150  F.  48»  81  C.  a 
A.  97. 

A  circuit  court  of  appeals  is  not  without 
jurisdiction  of  an  appeal  from  a  decree  of  a 
federal  circuit  court  in  a  suit  founded  upon 
a  decree  of  that  court  because  the  petition  for 
the  removal  of  the  suit  from  the  state  oouit 
in  which  it  was  brought  alleges  that  the  con- 
struction of  the  Federal  Constitution  is  inyoly- 
ed.— Kansas  City  Northwestern  R.  Co.  y.  Zim- 
merman, 28  S.  Ct  730,  210  U.  S.  336,  52?  L.. 
Ed.  1084,  dismissing' appeal  (1906)  Zimmerman 
V.  Kansas  City  N.  W.  &.  Ca,  144  F.  622,  7& 
a  C.  A.  424. 

The  Circuit  Court  of  Appeals  la  Justified 
in  allowing  an  amendment  to  correct  a  writ  of 
error,  which,  owing  to  the  fflness  of  counsd, 
does  not  set  forth  accurately  the  parties  plain- 
tiff,  and  in  denying  a  motion  to  dismiss  the  writ 
founded  upon  such  mistake.  Judgment  (C.  C 
A.  1908)  Thomas  y.  Green  County,  159  F.  399, 
89  C.  C.  A.  405,  affirmed.— Green  County,  Ky.  y. 
Thomas'  EzV,  29  fi.  Ct  168,  211  U.  S.  588» 

53  U  Ed.  343. 

Full  appellate  jurisdiction  over  the  final 
decisions  of  the  Court  of  Appeals  in  the  Indian 
Territory  was  conferred  upon  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  by  the  pn>- 
visions  of  Act  March  1,  1895.  e.  145,  {  11,  28 
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Stat  698,  that  "writs  of  eiron  and  appeald 
from  the  final  decision  of  said  appellate  court 
shall  be  allowed  and  may  be  taken  to  the  Gir- 
cait  Court  of  Appeals  for  the  Eighth  Judicial 
Circuit  in  the  same  manner  and  under  the  same 
regulations  as  appeals  are  taken  from  the  Cir- 
cuit Courts/*  and  such  jurisdiction  is  not  in 
any  way  measured  or  limited  by  the  jurisdic- 
tion on  appeal  from  or  error  to  the  District  or 
Circuit  Courts.— Laurel  Oil  &  Gas  Co.  t.  Morri- 
son. 29  8.  Ct  394^  212  U.  S.  291,  53  L.  Ed. 
617. 

A  writ  of  error  for  the  reriew  in  a  Circuit 
Court  of  Appeals  of  a  judgment  of  a  federal 
District  Court  cannot  be  allowed  by  the  court 
after  the  expiration  of  the  six  months  raven  by 
Act  Cong.  March  8,  1891.  c  517,  J  11,  26  Stat 
829  (U.  S.  Comp.  St  1901,  p.  562),  for  suing 
out  such  writs.  Judgment  (1907)  152  F.  925, 
82  C.  C.  A«  73,  affirmed.— Old  Nick  Williams  Co. 
y.  United  States,  30  S.  Ct  221,  215  U.  S.  541, 
54  li.  Ed.  318. 

Delay  in  settling  the  bill  of  exceptions,  due 
to  judicial  engagements  of  the  trial  judge,  is  no 
excuse  for  the  failure  to  sue  out  a  w,rit  or  error 
from  a  drcuit  court  of  appeals  to  a  federal 
District  Court  within  the  six  months  allowed 
by  Act  March  3,  1891,  c.  517,  5  11,  26  Stat  829 
(tJ.  S.  Comp.  St  1901,  p.  552),  although  an 
assignment  of  errors  should  accompany  the  pe- 
tition for  the  writ  of  error,  since  such  assign- 
ment may  be  formulated  without  the  previous 
settlement  <Mf  the  bill  of  exceptions,  and,  besides, 
is  not  a  jurisdictional  requirement — ^Id. 

The  Circuit  Court  of  Appeals,  on  an  appeal 
from  an  interlocutory  order,  may  direct  the  bill 
to  be  dismissed,  if  complainant  is  not  entitled 
to  sue.— Metropolitan  Water  Co.  v.  Kaw  Valley 
Drainage  Dist  of  Wyandotte  County,  Kan.,  82 
S.  Ct  246,  223  U.  S.  519,  56  L.  Ed.  533. 

The  Circuit  Court  of  Appeals  has  jurisdic- 
tion to  review  the  decree  of  the  (Xrcuit  Court 
dismissing  a  bill  to  restrain  the  city  from  re- 
moving Old  wires  of  telephone  and  telegraph 
companies  from  the  dty  streets,  on  the  ground 
that  the  company's  rights  under  Act  July  24, 
1806,  were  infringed,  and  that  the  city  had 
given  rise  to  a  contract  protected  against  im- 
pairment—(1912)  City  of  Pomona  v.  Sunset 
Telephone  &  Telegraph  Co^  82  S.  Ct.  477,  224 
U.  S.  330,  56  U  Ed.  788^  reversing  decree 
(1909)  Sunset  Telephone  &  Telegraph  Co.  v. 
aty  of  Pomona,  17^  F.  829,  97  C.  C.  A.  251. 

An  appeal  lies  to  the  appropriate  court  of 
appeals  from  the  final  decree  in  a  suit  where 
jurisdiction  waa  invoked  because  the  suit  was 
ancillary  to  receivership  suit  depending  on 
diverse  citlsenship,  and  on  jrrounds  whida  in- 
volved alleged  infractions  of  Uie  federal  Con- 
stitution.—(1912)  Railroad  Commission  of  Ohio 
V.  Worthington,  32  S.  Ct  653,  225  U.  S.  101, 
66  L.  Ed.  1004,  affirming  decree  (1911)  187  F. 
965,  110  C.  O.  A.  86. 

A  decree  of  a  federal  District  Court  dis- 
missing after  trial  a  Ubel  to  condemn  food 
products  seized  on  land  under  the  pure  'food 
law  of  June  30,  1906.  is  reviewable  in  the 
Circuit  Court  of  Appeals  by  writ  of  error,  and 
not  by  appeal,  notwithstanding  the  provisions 
of  section  10.— Four  Hundred  and  Forty-Three 
Oans  of  Frozen  Bgg  Product  v.  United  States, 
88  &  Ct  50,  226  U.  S.  172,  57  L.  Ed.  174, 
reversing  judgment  United  States  v.  Four  Hun- 
dred and  Forty-Three  Cans  of  Frossen  Egg 
Product  193  F.  589,  113  a  O.  A.  457. 

Writ  of  error  being  the  proper  procedure 
to  reriew  in  the  Circuit  Court  of  Appeals  a 
decree  of  the  District  Court  dismissing  a  libel 
seeking  to  condemn  food  products  under  the 
pure  food  law  of  June  30.  1906,  neither  the  ac- 
tion, of  the  court  nor  the  consent  of  parties 
would  confer  jurisdiction  on  appeal.— Id. 


A  decree  of  a  federal  District  Court  enjoin- 
ing a  municipality,  because  of  a  judgment, 
from  issuing  bonds  or  constructing  a  waterworks 
plant  is  final  for  purposes  of  appeal  to  the  Cir- 
cuit Court  of  Appeals,  where  the  record  shows 
that  the  court  and  the  parties  treated  the  bill 
as  an  attack  on  the  right  to  build  a  waterworks 
system,  before  expiration  of  existing  private 
franchise,  to  be  operated  thereafter.— CLI7  of 
Vicksburg  v.  Henson,  34   S.  Ct  95,  231  U. 

I:  ^f'lk  ^  ^k!^^'  ^""^r  ^ 

Application  to  a  Circuit  Court  of  Appeals 
for  writ  of  prohibition  forbidding  a  district 
judge  to  vacate  a  conviction  in  a  criminal  case 
pending  in  the  former  court  on  writ  of  error 
IS  within  Judicial  Code,  i  239,  authorizing 
certification  of  questions  of  law  by  a  Circuit 
Court  of  Appeals  in  a  case  within  its  appellate 
jurisdiction.- United  States  v.  Mayer,  ^  8. 
Ct  16.  235  U.  S.  55,  59  L.  Ed.  129. 

Importance  of  the  Question  certified  by  the 
Circuit  Court  of  Appeals  under  Judicial  Code, 
S  239,  for  decision  Med  by  the  federal  Supreme 
Court,  is  no  reason  for  its  disallowance  If  the 
question  is  suitably  specific.— Id. 

A  'federal  Circuit  Court  of  Appeals  has 
no  appellate  jurisdiction  where  the  jurisdic- 
tion of  the  District  Court  was  invoked  upon 
the  sole  ground  that  the  applicati<m  of  the 
federal  Constitution  mm  involved. — Carolina 
Glass  Co.  V.  State  of  South  Carolina,  36  S. 
'  Ct  293.  240  U.  S.  305,  60  L.  Ed.  658.  affirm- 
ing judgments  69  S.  E.  391,  87  S.  C.  270,  and 
Same  v.  Murray  (D.  C.)  197  F.  392,  reversing 
judgment  206  F.  635,  124  C.  a  A.  423. 

Circuit  Court  of  Appeals  may  not  require 
plaintiff  in  error  to  elect  under  penalty  of  dis- 
missal which  of  two  writs  of  error  to  review 
conviction,  one  sued  out  from  the  Supreme 
Court  and  the  other  out  of  the  Circuit  Cou^t  of 
Appeals,  he  would  pursue.- Lamar  v.  Unit^ 
States.  36  S.  Ct  535,  241  U.  S.  103,  60  L. 
Ed.  912,  affirming  judgment  227  F.  1019,  141 
O.  O.  A.  668. 

^s»406«  Review  of  flnal  deeisions. 

See  18  Cent  Dig.  Courts,  |  UOS;  8  Cent  Dig.  App. 
A  B.  II  8886^  8887-88BU  8388. 

The  Question  as  to  jurisdiction  below,  when 
in  issue,  is  reviewable  in  the  Circuit  Court  of 
Appeals  <Hi  a  writ  of  error  to  a  Circuit  Court 
bringing  up  the  whole  case,  although  tiie  Cir- 
cuit Court,  under  Act  March  3,  1891,  a  517. 
{  5.  26  Stat  827  (U.  S.  Comp.  St  1901,  p. 
549),  might  have  certified  the  sole  question  of 

J'urisdiction  directly  to  the  Supreme  Court 
udgment  (1906)  149  F.  42,  79  C.  O.  A.  64,  9 
Ann.  Cas.  884,  affirmed.- Boston  &  M.  B.  R.  v. 
Qokey,  28  S.  Ct  657,  210  U.  S.  155,  52  L.  Ed. 
1002. 


The  CSrcuit  Court  of  Appeals  cannot  consid- 
er the  sufficiency  of  facts  found  by  the  District 
Court  in  an  action  at  law  tried  without  a  jury 
contrary  to  Rev.  8t  U.  S.  i  566  (U.  S.  Comp. 
St  1901,  p.  461),  and  the  court's  determina- 
tion was  not  a  judicial  one,  the  provisions  of 
sections  649  and  700  providing  for  such  a  trial 
being  limited  to  cases  in  the  Circuit  Courts.— 
(1912)  Campbell  v.  United  States,  32  S.  Ct 
898,  224  U.  S.  99,  56  L.  Ed.  684,  reversing 
judgment  (1909)  United  States  v.  Campbell, 
170  F.  318,  95  C.  C.  A.  114. 

^ss>407.  Appeals  from  orders  relatlas  to 
proTlsional  romedies. 

See  18  Cent  Dig.  Courts,  |  llOO. 

The  question  whether  the  circuit  court  of 
appeals  has  authority  to  entertain  an  appeal 
from  a  decree  setting  aside  an  order  appointing 
a  receiver  is  not  of  such  importance,  even 
though  the  court  has  exercised  such  authority, 
as  to  require  the  interposition  of  the  supreme 
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court,  either  by  mandamus  or  certiorari;  for, 
even  if  the  interlocutory  order  could  not  be  the 
subject  of  a  separate  appeal,  it  might  be 
brought  before  the  circuit  court  of.  appeals  on 
appeal  from  the  final  decree  in  the  cause. — 
American  Const.  Co.  v.  Jacksonville,  T.  &  K. 
W.  Ry.  Co.,  148  U.  S.  372,  13  S.  Ct,  758,  37 
L.  Ed.  488. 

Where  the  circuit  court  of  appeals,  under 
the  authority  given  it  by  section  7  of  the  ju- 
diciary act  of  Idarch  3,  1891,  to  entertain  an 
appeal  from  an  interlocutory  order  '^granting 
or  continuing  an  injunction,"  entertains  an  ap- 
peal from  an  order  appointing  a  receiver  for  a 
railroad  company  and  enjoining  the  disposition 
of  its  property,  and  not  only  modifies  the  in- 
junction, but  also  directs  the  circuit  court  to 
discharge  the  receiver  and  restore  the  property 
to  the  company,  its  action  in  the  latter  respect, 
even  if  erroneous,  is  no  ground  for  interference 
by  the  supreme  court  by  writ  of  mandamus, 
for  the  appeal  from  the  injunctional  part  of 
the  decree  was  clearly  authorized,  and  the  case 
was  within  the  jurisdiction  of  the  circuit  court 
of  appeals. — Id. 

An  appeal,  under  Act  Mar^h  3,  1891,  c.  517, 
i  7,  to  the  circuit  court  of  api)eals,  from  an 
interlocutory  decree  of  the  circuit  court  grant- 
ing an  injunction,  may  be  taken  from  the 
whole  decree.  It  need  not  be  restricted  to  the 
part  panting  the  injunction. — Smith  v.  Vulcan 
Iron  Works,  17  S.  Ct.  407,  165  U.  S.  518,  41 
L.  Ed.  810. 

The  circuit  court  of  appeals,  on  an  appeal 
from  an  interlocutory  decree  of  the  circuit  court 
granting  an  injunction,  may  consider  and  decide 
the  case  on  its  merits. — Id. 

In  a  suit  in  which  an  appeal  would  lie  to 
the  circuit  court  of  appeals  from  a  final  decree, 
an  appeal  may  be  taken  from  an  order  granting 
a  temporary  injunction  and  appointing  a  re- 
ceiver, even  though  the  jurisdiction  of  the  cir- 
cuit court  is  also  involved;  and  such  an  ap- 
peal carries  up  the  entire  order,  and  the  case 
may,  on  occasion,  be  considered  and  decided 
on  the  merits. — In  re  Tampa  Suburban  R.  Co., 
18  S.  Ct.  177, 168  U.  S.  583,  42  L.  Ed.  589. 

Under  Act  March  3,  1891,  {  7,  as  amended 
February  18.  1895  (28  Stat.  666),  an  appeal 
will  not  lie  from  an  order  appointing  a  receiv- 
er merely  because  it  contains  the  usual  manda- 
tory direction,  in  the  nature  of  an  injunction, 
requiring  the  defendant,  its  officers,  agents, 
and   employes,   to  deliver  to  the  receiver  the 

Sroperty  in  their  hands.— Highland  Ave.  &  B. 
I,   Co.   T.   Columbian    Elquipment   Co.,    18   S. 
Ct.  240,  168  U.  S.  627.  42  L.  Ed.  605. 

Appeals  from  interlocutory  orders  appoint- 
ing receivers  are  authorized  to  be  taken  from 
the  district  court  of  Alaska  under  Act  Cong. 
June  6,  1900  (31  Stat.  321,  c.  786),  regulating 
appeals  from  that  court,  when  read  in  connec- 
tion with  Judiciary  Act  March  3,  1891,  c.  517, 
I  7,  26  Stat  828,  as  amended  June  6,  1900,  c. 
8(»,  31  Stat  660  [U.  S.  Comp.  St  1901,  p. 
551],  by  providing  for  appeals  from  orders  ap- 
pointing receivers. — In  re  McKenzie,  21  S.  Ct 
468,  180  U.  S.  536,  45  L.  Ed.  657. 

The  inherent  power  of  the  appellate  court 
to  stay  or  supersede  proceedings  on  appeal 
from  an  order  appointing  a  receiver  is  not  in- 
terfered with  by  the  provision  of  Code  Alaska, 
i  507,  to  the  effect  that  on  appeal  to  the  cir- 
cuit court  of  appeals,  from  interlocutory  or- 
ders granting  or  refusing  an  injunction,  or  an 
order  to  dissolve  an  {njunction,  **the  proceed- 
ings in  other  respects  in  the  district  court" 
'*shall  not  be  stayed  during  the  pendency  of 
such  appeal,  unless  otherwise  ordered  by  the 
district  court" — Id. 

The  exception  to  the  rule  that  only  final  de- 
crees are  appealable,  which  Act  March  3,  1891, 
c.  517.  §  7.  26  Stat.  820  lU.  S.  Comp.  St 
1901,  p.  547],  as  amended  by  Act  Feb.  IS,  1895, 
c.  96,  28  SUt  666,  and  Act  June  6,  1900,  c. 


803,  31  Stat  660  [U.  S.  Comp.  St  1901,  p. 
550],  makes  in  favor  of  appeals  to  the  Circuit 
Courts  of  Appeals  from  interlocutory  orders 
or  decrees  of  District  or  Circuit  Courts  grant- 
ing an  injunction,  does  not  authorize  a  cross- 
appeal  b^  complainants  from  a  decree  in  a  pat- 
ent infringement  suit,  which,  in  addition  to 
granting  an  injunction  as  to  the  claims  of  the 
patent  neld  to  be  infringed,  and  sending  the 
cause  to  a  master  for  an  accounting,  dismiss- 
ed the  bill  as  to  the  claims  held  invalid  and 
those  found  not  to  be  infringed. — Ex  parte 
National  Enameling  &  Stamping  Co.,  26  S. 
Ct.  404,  201  U.  S.  156.  50  L.  Ed.  707;  Ex 
parte  Automatic  Switch  Ck>.,  26  S.  Ct  407,  201 
tr.  S.  166.  50  L.  .Ed.  710. 

(I)  CIRCUIT  COURTS. 

Jurisdiction  of  bankruptcy  proceedinga,  see 
Bankruptcy,  ^=»294. 

Jurisdiction  to  grant  new  trial,  see  Criminal 
Law,  ^=»950. 

Jurisdiction  to  issue  mandamus,  see  Mandamus^ 
<t=>141. 

Mandamus  to,  see  Mandamus.  ^=^426. 

Review  in  bankruptcy  proceedings,  see  Bank- 
ruptcy, «=>448.  453-459. 

^=»408.  Creation,  and  oomstitntioA* 

See  13  Cent  Dig.  CourU,  U  UOi,  U06. 

^=s>410.  — »  Cirouit  Covrta  for  partlov- 
lar  districts. 

See  13  Cent  Dig.  CourU.  (  1104. 

The  state  of  South  Carolina  comprises  bat 
one  federal  judicial  district,  divided  into  two 
geographical  divisions,  called  in  the  statutes 
"the  Eastern  and  W  estern  districts  of  the  dis- 
trict of  South  Carolina'  (Uev.  St  i  546);  so 
that  on  an  indictment  in  the  circuit  court  the 
grand  and  petit  jurors  may  be  drawn  from  both 
the  Eastern  and  Western  districts,  irrespective 
of  where  the  crime  is  laid.— Barrett  v.  United 
States.  18  S.  Ct  327,  169  U.  S.  218.  42  U  IskL 
723. 

^=s>413«  Rules  and  oondiiot  of  bnstnoae 
in  general* 

See  18  Cent.  Dig.  CourU,  I  1107. 

A  rule  of  a  federal  Circuit  Court  wliich 
treats  as  a  general  appearance  a  special  ap- 
pearance by  a  party  sued  in  the  wrong  federal 
district,  made  solely  for  the  purpose  of  objecting 
to  the  jurisdiction,  without  stating  that,  if  the 
purpose  for  which  such  special  appearance  is 
made  shall  not  be  sanctioned  or  sustained  by 
the  court  he  will  appear  generally  in  the  case, 
is  invalid,  as  substantially  impairing  his  right 
under  Act  March  3.  1891,  c.  517,  2U  Stat  827. 
S  5  (U.  S.  Comp.  St  19U1,  jp.  549).  to  appear 
specially  and  object  to  the  jurisdiction  of  the 
court,  and  bring  an  adverse  decision  directly 
to  the  Supreme  Court  for  review. — Davidaoa 
Bros.  Marble  Co.  v.  United  States  ex  ret  Gii>- 
son,  29  S.  Ct  324,  213  U.  S.  10,  53  L.  Ed.  675. 


^s»414.  Original   eivil   Jnrisdiotioa  and 
proeedvre  in  ezeroise  thereof. 

See  13  Cent.  Dig.  Courts,  88  1108-1110.  1112.  IS5S. 

A  suit  brought  by  a  state  in  one  of  its  own 
courts  against  a  corporation  amenable  to  its 
process,  to  try  the  right  of  a  corporation  to 
exercise  corporate  powers  within  the  territorial 
limits  of  the  state,  if  presenting  a  case  arising 
under  the  laws  of  the  United  States,  may  be  re- 
moved to  a  United  States  circuit  court,  under 
Act  March  3.  1875,  c.  137,  as  the  statute  makes 
no  exception  of  suits  to  which  a  state  is  a  par- 
tv;  notwithstanding  the  constitutional  grant  to' 
the  supreme  court  of  original  jurisdiction  in 
cases  in  which  a  state  shall  be  a  party.— Ames 
v.  State  of  Kansas,  111  U.  S.  449,  4  S.  Ct  437, 
28  L.  Ed.  482. 

The  provision  of  Act  Cong.  March  3.  1875b 
§  1  (18  Stat  470),  excepting  from  the  original 
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jurisdiction  of  the  federal  "courts  sijits  by  aa- 
siguees  which  could  not  have  been  brought  there 
by  the  assignors,  does  not  apply  to  suits  brought 
in  state  courts,  and  removed  thence  to  the  cir- 
cuit court  of  the  United  States.— Board  of 
Com'rs  of  Delaware  County  v.  Diebold  Safe  & 
Lock  Co.,  133  U.  S.  473,  10  S.  a.  399,  33  C 
Ed,  674. 

Act  Tex.  April  8,  1891,  §  6,  allowing  suits 
against  the  railroad  commissioners  to  be  brought 
in  a  court  of  competent  jurisdiction  in  a  certain 
county,  authorizes  such  suit  to  be  brought  by  a 
citizen  of  another  state  in  the  United  States 
circuit  court,  as  that  court  is  a  court  of  com- 
petent jurisdiction  within  the  county  named. — 
Ueagan  y.  Farmers'  Loan  &  Trust  Co.,  154  U. 
S.  362,  14  S.  Ct  1047,  38  L.  Ed.  1014. 

Jurisdiction  of  a  claim  to  recover  mesne 
profits  accruing  between  a  pre-emption  entry 
and  the  issuance  of  a  patent  cannot  be  taken  by 
a  circuit  ^court  of  the  United  States  which  does 
not  have  jurisdiction  to  determine  the  question 
of  title  to  the  land  in, dispute  or  of  the  right  of 
possession  thereof.  Judgment  87  F.  369,  31  C. 
C.  A.  9,  reversed.— Florida  Cent.  &  P.  R.  Co.  v. 
Bell,  20  S.  Ct,  399,  176  U.  S.  321.  44  L.  Ed. 
486. 

An  action  to  recover  back  duties  illegally 
exacted  and  paid  under  protest  upon  imports 
into  Porto  Rico  from  New  York  is  within  the 
jurisdiction  of  the  circuit  court  as  a  court  of 
claims,  whether  the  exactions  were  tortious  or 
not,  since  the  importer  can  waive  the  tort  and 
sue  upon  an  implied  contract  of  the  United 
States  to  refund  the  money,  and  the  case  is 
founded  upon  an  act  of  congress  within  the 
meaning  of  the  Tucker  act  (24  Stat.  505,  c. 
859),  namely  a  revenue  law. — Dooley  v.  United 
States,  21  S.  Ct  762,  182  U.  S.  222,  45  L.  Ed. 
1074 ;  Armstrong  v.  Same,  21  S.  Ct  827,  182 
U.  S.  243,  45  L.  Ed.  1086. 

Jurisdiction  of  an  action  to  recover  back 
duties  emicted  under  the  Foraker  act  of  April 
12,  1900,  and  paid  under  protest,  upon  proods 
brought  from  Porto  Rico,  is  given  to  a  circuit 
court  of  the  United  States  by  Rev.  St  U.  S.  $ 
629,  subd.  4,  vesting  it  with  jurisdiction  "of  all 
suits  at  law  or  equity  arising  under  any  act 
providing  for  a  revenue  from  imports  or  ton- 
nage/* when  construed  with  section  643,  pro- 
viding for  the  removal  from  state  courts  of  suits 
against  a  revenue  officer  '*on  account  of  any  act 
done  under  color  of  his  office,  or  of  any  such 
revenue  law,  or  on  account  of  an^  right,  title, 
or  authority  claimed  by  such  officer  or  other 
person  under  any  such  law." — ^Downes  v.  Bid- 
well.  21  S.  Ct  770,  182  U.  S.  244,  45  L.  Ed. 
1088. 

A  federal  circuit  court  has  jurisdiction  of 
a  suit  in  equity  brought  by  citizens  of  the  state 
in  which  it  sits,  against  citizens  of  other  states, 
to  set  aside,  as  fraudulently  obtained,  judg- 
ments of  a  probate  court  against  an  intestate*8 
estate,  which  are  a  lien  on  his  real  property  sit- 
uated within  the  district  and  inherited  by  com- 
plainants, since,  under  Act  March  3,  1875,  c. 
137,  §  8,  18  Stat  472  [U.  S.  Comp.  St.  1901,  p. 
513],  a  circuit  court  is  empowered  by  final  de- 
cree to  remove  any  incumbrance  or  lien  or  cloud 
upon  the  title  to  real  or  personal  property  with- 
in the  district  as  against  persons  not  inhabit- 
ants thereof,  and  not  found  therein,  who  did  not 
voluntarily  appear  in  the  suit  Decree  (C.  C.) 
123  F.  338,  reversed.— McDaniel  v.  Traylor,  25 
S.  Ct  369,  196  U.  S.  415,  49  L.  Ed.  533. 

A  federal  circuit  court  has  no  jurisdiction 
under  Act  March  3,  1887,  c.  373,  24  Stat  552, 
of  original  proceedings  seeking  relief  by  man- 
damus.r— United  States  ex  rel.  Knapp  v.  Lake 
Shore  &  M.  S.  Ry.  Co.,  25  S.  Ct  538,  197  U.  S. 
^36,  49  U  Bd.  870. 

A  suit  against  the  Governor  and  officers  of 
the   National  Guard   because  of  imprisonment 


for  2%  months  under  the  order  of  the  Govern- 
or, made  in  good  faith  in  the  exercise  of  his 
power  to  suppress  an  insurrection,  is  not  with- 
in the  original  jurisdiction  of  a  federal  Circuit 
Court  under  Rev.  St  U.  S.  §  629  (U.  S.  Comp. 
St.  1901,  p.  506),  as  a  suit  brought  to  redress 
the  deprivation  of  any  right  secured  by  the 
Constitution  of  the  United  States.  Judgment 
(C.  C.  1906)  148  F.  870,  affirmed.— Moyet  v. 
Peabody.  29  S.  Ct  235.  212  U.  S.  78,  53  L.  Ed. 
410. 

^=s>415.  Claims  against  United  States. 

See  13  Cent.  Dig.  Courts,  S  1111< 

Act  Cong.  March  12,  1863  (12  Stat  820,  c. 
120),  provided  that  any  loyal  person  claiming  to 
have  been  the  owner  of  property  seized  and  sold 
as  captured  or  abandoned  property,  under  Act 
March  12,  1863,  c.  120  (12  Stat  820),  should 
have  a  remedy  in  the  court  of  claims.  By  Act 
July  27,  1868  (Rev.  St  §  1059,  15  Stat  243,  c. 
276).  that  remedy  is  declared  to  be  exclusive, 
precluding  the  owner  fron^  any  suit  at  com- 
mon law,  or  any  other  mode  of  redress,  before 
any  tribunal  other  than  the  court  of  claims.  In 
an  action  of  trover  in  the  United  States  circuit 
court  against  an  ex-secretary  of  the  treasury  for 
the  value  of  certain  cotton,  it  appeared  that,  so 
far  as  defendant  was  concerned,  the  cotton 
was  seized  in  good  faith  as  captured  or  aban- 
doned property.  Held  that,  irrespective  of 
whether  or  not  it  was  captured  or  abandoned 
property,  the  actiop  is  barred  by  said  section 
1059.— Lamar  v.  MeCuUoch,  115  U.  S.  163.  6 
S.  Ct  1,  29  L.  Ed.  360. 

Where  the  United  States,  through  its  of- 
ficers, acquires  and  maintains  possession  of  land 
under  a  claim  of  ownership  adverse  to  that  of 
an  individual,  the  latter  cannot  sue  in  assump- 
sit for  the  use  and  occupation,  so  as  to  give  the 
circuit  court  jurisdiction,  under  24  Stat  506, 
c.  359,  giving  such  court  concurrent  jurisdiction 
with  the  court  of  claims  of  all  cases  not  sound- 
ing in  tort.— HiU  v.  United  States,  149  U.  S. 
593,  13  S.  Ct.  1011,  37  U  Ed.  862,  reversing 
judgment  (C.  C.)  39  F.  172. 

A  Circuit  Court  of  the  United  States  has 
jurisdiction  of  a  suit  against  the  United  States 
to  recover  compensation  for  the  alleged  total 
destruction  of  the  value  of  real  property  as  a 
necessary  result  of  the  acts  of  its  officers  and 
agents  in  improving  navigation,  where  the  gov- 
ernment does  not  deny  plaintiff's  title,  and  ad- 
mits that  the  work  done  was  authorized  by  Con- 
gress, but  denies  that  such  work  produced  the 
alleged  injury  and  destruction.- United  States 
V.  Lynah,  23  S.  Ct.  349,  188  U.  S.  445,  47  L. 
Ed.  539;  Same  v.  Williams,  23  S.  Ct  363,  188 
U.  S.  485,  47  L.  Ed.  554. 

^=39416.  Transfer     of     oanses    to     otbor 
eonrts. 

See  13  Cent  Dig.  Courts,  ft  1117. 

The  state  of  South  Carolina  comprises  but 
one  federal  judicial  district  divided  into  two 
geographical  divisions  called  ""the  Eastern  and 
Western  districts  of  the  district  of  South  Caro- 
lina" (Rev.  St.  f  546) ;  and,  hence  an  indictment 
found  in  the  circuit  court  sitting  in  the  Eastern 
district  is  properly  remitted  under  Rev,  St.  § 
1037,  to  the  district  court  for  the  Western  dis- 
trict, where  the  crime  is  laid. — Barrett  v.  Unit- 
ed States,  18  S,  Ct  332,  169  U.  S-  231,  42  L. 
Ed.  727, 

^=:»417*  Appellate  Jurisdiction !  and  pro- 
oednre  in  eneroise  thereof. 

See  13  Cent  Dig.  Courts,  SS  1113-1116«  1118;  2  Cent 
Dig.  App.    &  B.  I  332. 

By  Act  Cong.  March  3,  1887,  the  district 
court  is  given  concurrent  jurisdiction  with  the 
court  of  claims  "where  the  amount  of  the  claim 
does  not  exceed  $1,000,"  and  the  same  right  to 
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appeal  and  ta&e  writs  of  error  is  given  to  the 
plaintiff  or  the  United  States  as  "now  reserved 
in  the  statutes  of  the  United  States  in  that  be- 
half made."  Held,  that  the  statutes  referred 
to  as  reserving  the  right  to  appe&l  and  take 
writs  of  error  were  those  relating  to  appeals 
and  writs  of  error  from  judgments  of  the  court 
of  claims  to  the  supreme  court,  and  that  in  such 
ca^es  the  drcnit  courts  have  no  jurisdiction  of 
appeals  from,  and  writs  of  error. to.  the  district 
courts.-~United  States  v.  Davis,  131  U.  8.  30, 
9  S.  Ot  657,  33  L.  Ed.  93. 

(J)  DISTRICT  COURTS. 

Decisions  reviewable,  see — 

Appeal   and    Error,   ^=s>25-131. 

Criminal  Law,  «=>1021-1023. 
Criminal  jurisdiction,  see  Criminal  Law,  ^s» 

89.  101. 
Jurisdiction    in    bankruptcy    proceedings,    see 

Bankruptcy,  «=s>292,  293. 

^=»418.  Oreatton.  and  oonstttiitloiu 

See  18  Cent  Dig.  Courts,  I8  1120,  1121. 

Act  Cong.  Sept.  24,  1789,  i  2  a  Stat  73,  c 
20),  dividing  the  United  SUtes  into  judicial  dis- 
trictSf  provided  that  one  should  "consist  of  the 
state  of  New  Jersey,"  and  **be  called  the  New 
Jersey  district."  Heldf  that  the  boundaries 
of  the  district  and  the  territorial  jurisdiction 
of  the  federal  courts  coincided  with  the  bounda- 
ries of  the  state,  and  varied  with  them  when 
they  were  subsequently  changed  by  the  compact 
between  New  York  and  New  Jersey  of  Septem- 
ber 16,  1833.— In  re  Devoe  Mfg.  Co.,  108  U.  a 
401,  2  S.  Ct.  894,  27  I/.  Ed.  TU. 

«s»418H    [New,  ToL  14  Key-No.  Series]. 
— —  Statutory  proTisions. 

Abolition  of  federal  Circuit  Court  by  Ju- 
dicial Code  March  3,  1911,  c  231,  36  Stat.  1087 
(U.  S.  Comp.  St.  Snpp.  1911,  p.  128),  does  not 
repeal  by  implication  the  provision  of  Act  Feb. 
11,  1903,  for  organisation  of  a  Circuit  Court  of 
at  least  three  circuit  judges  for  expedition  of 
certain  specifi^  cases,  under  the  express  provi- 
sion of  section  291  of  such  Code.—Ex  parte 
United  States,  33  S.  Ct  170.  226  U.  S.  420.  57 
L.  Ed.  281. 

Proceeding  to  enforce  mandate  of  Supreme 
Court  directing  entry  of  decree  under  which 
combination  of  railroad  terminal  facilities  found 
to  violate  Anti-Trust  Act  July  2,  1890,  shall  be 
reorganised,  held  within  the  provisions  of  Act 
Feb.  11,  1903,  for  expedition  of  the  bearing  of 
cases  brought  under  the  Anti-Trust  Act  by  the 
organization  of  the  Circuit  Court  of  at  least 
three  circuit  judges.— Id. 


— —  Di^islou  of  distrieta. 

See  18  Cent  Dig.  Courta,  |  UM. 

Act  Cong.  July  20,  1892  (27  Stat  252), 
creating  the  Southern  division  of  the  Judicial 
district  of  Montana,  provided  that  Uie  act 
should  "not  afEect  the  jurisdiction*'  of  the  court 
as  to  pending  actions,  which  should  proceed  as 
though  the  act  had  not  been  passed,  but  that 
the  court'  might,  in  its  discretion,  transfer  to 
the  new  division  such  of  them  "as  inight  prop- 
erly be  begun  therein."  Held  not  sufficient,  as 
against  Rev.  St  il  563,  629,  making  the  juris- 
diction of  district  courts  coextensive  with  the 
district  to  show  a  distribution  of  territorial 
jurisdiction  between  the  two  divisions.— Rose- 
crans  v.  United  States,  17  &  Ct  802,  165  U.  S. 
257,  41  L.  Ed.  708. 

See  It  Cent  Dig.  Ckiurts,  |  lUL 

Under  Oomp.  Laws  N.  M.  (  2005,  which 
provides  that  "for  the  purpose  of  hearing  appli- 
cation for  and  issuing  writs  of  mandamus  the 
district  court  shall  be  regarded  as  open  at  all 
times  wherever  the  judge  of  such  court  may  be 
within  the  territory/'  a  peremptory  writ  may 


be  issued  .by  a  Judge  In  vacation.— Deli^ado  t. 
Chaves,  140  U.  S.  586,  11  S.  Ct  874,  35  L.  Ed. 
578,  affirming  judgment  5  N.  M.  646,  25  P.  94S, 

^ss>424«  OivU    ivrlsdiotion    and    vroM- 
dure* 

See  U  Gent  Dig.  Courts,  ||  U19.  1125-11». 

The  provision  in  the  contract  laixw  law  of 
1885  (23  Stat  332,  {  3)  that  the  penalty  of  $lr 
000  "may  be  sued  for  *  *  *  as  debts  of  like 
amount  are  now  recovered  in  the  circuit  courts 
of  the  United  States"  refers  to  the  form  of  ac- 
tion, and  not  the  forum,  and  the  district  oonrt 
has  jurisdiction,  as  in  suits  for  other  penaltieSi. 
—Lees  T.  United  States,  150  U.  8.  476,  14  & 
Ct  163,  37  li.  Ed.  1150. 

^s»426.  Glalms  against  Vnlted  States. 

See  18  Cent  Dig.  Courts,  S  USl* 

A  federal  District  Court  has  Juriadictifla 
under  the  provisicms  of  Tucker  Act  c.  359,  24 
Stat  505  lU.  S.  Comp.  St  1901,  pp.  752,  758]. 
defining  the  concurrent  jurisdiction  of  tlie  Dis- 
trict Court  and  the  Court  of  Claims,  of  a  peti- 
tion which  is,  in  effect  ft  libel  in  personam  for 
the  salvage  of  duties  collected  and  paid  over  to 
the  federal  government  on  a  cargo  of  sugar 
afterwards  saved  from  loss  by  fire  while  on 
board  a  lighter,  in  the  harbor  of  New  York*  and 
in  the  possession  and  control  of  the  cnstoms 
officers,  since  the  claim  may  properly  be  said 
to  be  one  for  unliquidated  damages  In  a  case 
"not  sounding  in  tort"  in  respect  of  which  the 
part^  would  be  entitled  to  redress  in  a  court  <^ 
admiralty  if  the  United  States  were  suable. 
Decrees  United  States  y.  Cornell  Steamboat 
Co.,  137  F.  455,  08  C.  O.  A.  603,  and  (D.  C) 
Cornell  Steamboat  Co.  ▼.  1,883  Bags  of  Sugar, 
108  F.  277,  affirmed.— United  States  t.  GomeU 
Steamboat  Co.,  26  S.  Ct  648»  202  U.  S.  184, 
60  L.  Ed.  887. 

A  suit  to  recover  from  the  United  States 
for  the  salvage  of  duties  collected  and  paid 
over  to  the  government  on  a  cargo  of  sugar 
afterwards  saved  from  loss  by  fire  while  on 
board  a  lighter,  in  the  harbor  of  New  York* 
and  in  possession  and  control  of  the  costoms 
officers,  does  not  arise  under  the  revenue  laws, 
so  as  to  be  excluded  from  the  Jurisdiction  of 
the  District  Court  under  the  Todcer  act  be- 
cause  the  liability  of  the  United  States,  as  hav- 
ing a  direct  pecuniary  interest  in  the  property 
saved,'  is  founded  on  the  assumption  that  the 
Secretary  of  the  Treasuir,  acting  nnder  the 
authority  of  Bev.  St  U.  8.  H  2884,  8688  (U. 
S.  Comp.  St  1801,  pp.  1858,  2460],  would  have 
refunded  the  duties  if  the  property  had  been 
destroyed  by  the  fire.— Id. 

Claims  under  Act  July  27, 1012,  f6r  refund* 
ing  of  stamp  taxes  under  War  Revenue  Act 
June  18,  1888,  were  "founded  on  a  law  of  Con- 
gress," within  Judicial  Code,  i  24,  par.  20,  con- 
ferring jurisdiction  on  District  Courts.— United 
States  T.  Hvoslef,  35  S.  Ct  458,  237  U.  a  l 
58  L.  Ed.  813,  Ann.  Cas.  lOlOA,  286.  affirming 
judgment  (D.  0.)  Hvoslet  y.  United  States,  21T 
F.  680. 

(K)  TERRITORIAL  AND  PROVISIONAL 

COURTS. 

See  Bankruptcy,  ^=s>18^ 

Oriminal  Jurisdiction,  see  Criminal  Law,  ^aOI, 

100. 
Jurisdiction  of  offenses  on  Indian  Reservation 

before   admission  of  territory  aa  state,   see 

Indians,  ^3>88. 
Transfer  of  criminal  prosecutions  on  adminsioa 

of  territory,  see  Criminal  Law, 

^s»428«  Eatablislimeat  am4 
ia  geaeraL 

See  IS  Cent  Dig.  Gtmrts.  ||  USS.  UM. 

Rev.  St  8  1808,  provides:  'TThe  judicial 
power  of  Arizona  shall  be  vested  ia  a  lupnBS 


[Sap.CtDlc.— Pace  817] 


COURTS,  Vn  (K) 


court  and  such  inferior  courts  as  the  legislative 
council  may  by  law  vprescribe.*'  Held,  that  a 
county  court  having  ovil  and  criminal  Jurisdic- 
tion, whose  judgments  and  decrees  the  supreme 
court  has  a  right  to  review  on  appeal,  is  an  in- 
ferior court,  as  recognized  in  the  above  act. — 
Ez  parte  Lothrop,  118  U.  S.  113,  6  S.  Ct  984, 
30  L.  Ed.  108. 

«=s>429.  Orisinal   oItU  jnrisaiotioiL  aad 
priMiedvre  la.  ezeroise  tbereoz* 

See  18  Cent  Dig.  Courta.  88  11S5-U41. 

Rev.  St.  U.  S.  I  1868,  provides  that  the  Ju- 
risdiction of  the  courts  of  Idaho  **8hall  be  lim- 
ited by  law."  Rev.  St  Idaho,  i  3816,  confers 
original  jurisdiction  upon  the  supreme  court  of 
that  territory  in  the  iissuance  of  writs  of  man- 
date, review,  etc.  Held,  that  this  was  not  for- 
bidden by  Rev.  St  U.  S.  1 1910,  which  provided 
that  the  district  courts  of  certain  territories, 
including  Idaho,  **8hall  have  and  exercise  the 
same  jurisdiction,  in  lUl  cases  arising  under  the 
constitution  and  laws  of  the  United  States,  as 
is  vested  in  the  circuit  and  district  courts  of  the 
United  States,"  although  oases  mentioned  in 
section  38DL6  might  depend  on  questions  arising 
under  the  constitution  and  laws  of  the  United 
State8.--Clougfa  v.  Curtis,  134  U.  S.  361,  10  S. 
Ct  573,  33  li.  Ed.  945,  affirming  2  Idaho 
<Hasb.)  523.  2Z  P.  8. 

Under  Rev.  St  {{  663,  734,  defining  the  ad- 
miralty jurisdiction  of  the  district  courts,  and 
Act  May  17,  1884,  establishing  the  district  of 
Alaska,  the  district  court  of  Alaska  has  juris- 
diction to  declare  a  fprfeiture  of  vessels  guilty 
of  taking  fur  seal  in  violation  of  Rev.  St.  I 
1956,  in  any  of  the  navigable  waters  acquired 
from  Russia  by  the  treaty  of  March  30,  1867, 
over  which  the  United  States  may  lawfully  ex- 
ercise dominion.— Ex  parte  Cooper,  143  U.  S. 
472,  12  S.  Ct  453,  36  L.  Ed.  232. 

Under  Act  Cong.  May  17,  1884,  (  3,  provid- 
ing a  civil  government  for  Alaska,  the  district 
court  of  the  district  of  Alaska,  as  therein  de- 
fined, was  invested  with  all  the  admiralty  juris- 
diction belonging  to  the  district  courts  of  the 
United   States.— Id.. 

The  jurisdiction  of  the  territorial  Judicial 
district  courts,  which,  under  Organic  Act  N.  M. 
{  10,  was  to  be  '^as  limited  by  law,**  was  not 
withdrawn  as  to  cases  arising  under  the  federal 
Constitution  and  laws  which  that  section  made 
ioflticiable  in  those  courts  by  Comp.  Laws  N. 
M.  1897,  K  900,  901,  giving  county  district 
courts  jurisdiction,  enacted  in  pursuance  both  of 
the  organic  act  and  of  Rev.  St  J  1874.— Santa 
F6  Cent  R.  Co.  v.  Friday,  34  S.  Ct  468,  232 
U.  S.  694,  58  L.  Ed.  802,  affirming  judgment 
Friday  v.  Santa  F^  Cent  Ry.  Co.,  120  P.  3l6, 
16  N.  M.  434. 

^=9490.  AppelUtte  Jvrisdiotiom  and  pro- 
oedure  Ia  exeroise  tliA^eof  • 

See  IS  Cent  Dig.  Courts.  8  1142. 

Territorial  Supreme  Court  does  not  dis- 
charge its  duty  under  Act  April  7.  1874,  to  ren- 
der a  special  verdict,  where  it  nypotbetically 
assumes  the  findings  of  the  trial  court  to  be  cor- 
rect 'and  on  diem  bases  a  judgment  reversing 
decree  for  complainant  and  remands,  with  direc- 
tion to  enter  a  final  decree  against  him.— (1912) 
Kielsen  v.  Steinfeld,  32  8.  Ct.  609,  224  U.  S. 
534,  56  L.  Ed.  872,  reversing  decree  (1909) 
Steinfeld  v.  Nielsen,  100  P.  1094,  12  Ariz.  381. 

^=9431«  Traiuifev  of  6»«se8  on.  adsntssion. 
of  tenrltoiy  as  state. 

See  U  Cent  Dig.  Courts,  U  UlS-UO. 

'  The  question  whether  causes,  which  were  of 
a  nature  to  be  cognisable  either  in  the  federal 
or  state  courts,  were  "pending"  in  the  territorial 


courts  of  Dakota  at  the  time  North  Dakota  was 
admitted,  so  as  to  be  transferable  on  request  to 
the  federal  circuit  court,  under  the  provisions  of 
section  23  of  the  enabling  act  (25  Stat.  676),  is 
to  be  determined  independently  of  Comp.  Laws 
Dak.  T.  i  5343,  which  declares  that  actions 
shall  be  deemed  to  be  pending  until  the  expira- 
tion of  the  two  years  allowed  for  an  appeal; 
and  such  causes  were  not  transferable  after 
judgment,  unless  some  further  proceedings  were 
being  had  therein.— Glaspell  v.  Northern  Pac. 
R.  Co.,  144  U.  S.  211,  12  S.  CJt  593,  36  L.  Ed. 
409. 

On  a  question  whether  a  motion  for  a  new 
trial  was  pending,  within  the  meaning  of  the 
act,  it  appeared  that  the  motion  was  not  made, 
or  the  notice  of  intention  to  move  served,  or  the 
bill  of  exceptions  settled  and  filed,  until  after 
the  expiration  of  the  statutory  time  and  of 
several  extensions  granted  by  the  court;  that 
the  motion  and  notice  were  not  filed  until  after 
the  admission  of  the  state,  but  that  the  court 
had  indorsed  on  the  motion  a  continuance  of 
the  hearing  until  a  day  which  was  more  than 
a  month  prior  to  the  admission;  and  that  no 
action  whatever  was  had  on  that  date  or  sub- 
sequently. Held,  that  no  motion  was  pending 
at  the  time  of  admission,  and  the  cause  was 
improperly  transferred.^Id. 

Any  right  which  a  party  may  have  to  re- 
move to  a  federal  court  a  cause  which  was 
pending  in  the  supreme  court  of  a  territory  at 
the  time  of  its  admission  as  a  state  is  not  waiv- 
ed if  he  files  his  petition  for  transfer  in  the 
state  supreme  court  before  that  court  has  taken 
any  action  in  the  case.— Carr  v.  Fife,  156  U. 
S.  494,  15  S.  Ct  427,  39  L.  Ed.  508;  Koenigs- 
berger  v.  Richmond  Silver-Min.  Co.,  168  U.  S. 
41,  15  S.  Ct  751,  39  L.  Ed.  889. 

As  the  newly-created  federal  courts  were 
made  successors  of  both  the  supreme  and  dis- 
trict courts  of  the  territory,  there  is  no  incon- 
sistency in  allowing  the.  transfer  to  the  circuit 
court  of  causes  which  were  pending  in  the  su- 
preme court  of  the  territory  on  appeal ;  for  aft- 
er the  transfer  that  court  might  do  all  things 
that  were  left  undone  in  the  territorial  supreme 
court,  and  might  proceed  as  that  court  would 
have  proceeded  if  it  had  retained  the  case,  and 
therefore  might  affirm,  modify,  or  reverse  the 
judgment,  and,  if  necessary,  itself  try  the  case 
again. — Koenigsberger  v.  Richmond  Silver-Min. 
(Jo.,  158  U.  S.  41,  15  S.  Ct.  751,  39  L.  Ed.  889. 

Act  Feb.  22,  1889,  {  23,  providing  for  the 
admission  of  certain  territories  as  states,  pro- 
vides that  all  cases  pending  in  such  territories 
at  the'  time  of  admission,  and  arising  within 
their  limits,  whereof  the  federal  courts  estab- 
Usfaed  by  that  act  might  have  had  jurisdiction 
had  they  existed  when  the  action  was  commenc- 
ed, may,  at  the  request  of  either  party,  be  trans- 
ferred to  such  courts.  Held,  that  this  applied 
to  pending  actions  between  a  resident  of  the  ter* 
ritory  and  a  citizen  of  a  state.— Id. 

Ter.  Ck)de  Wash.  H  439,  440,  provided  that 
proceedings  to  vacate  a  judgment  as  procured 
by  fraud  should  be  by  petition  filed  within  one 
year  after  the  rendition  of  the  judgment,  and 
that  tiie  party  should  be  brought  into  court  in 
the  same  way  and  on  the  same  notice,  and  the 
pleadings  governed  by  the  same  principles,  as  in 
an  original  action  by  ordinary  proceedings. 
Held,  that  a  proceeding,  begun  in  a  territorial 
court  in  conformity  to  these  sections,  to  set 
aside  a  judgment  rendered  on  a  stipulation  of 
counsel  made  in  disregard  of  defendant's  in- 
structions to  his  attorney,  when  removed,  on 
defendant's  request,  to  a  United  States  court 
after  the  admission  of  Washington  as  a  state, 
still  remained  a  special  proceeding  under  the 
I  statute,  though  properly  triable  as  an  equity 


TUa  Bi^est  is  oompUed  oa  tho  Key-Miunber  System.  For  explanatloii,  see  yase  iii. 

Suf.Qt.Dio.-^ 
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scit;  afid  it  was  error  to  dismiss  it  on  the 
ground  that  equity  will  not  decree  the  vacation 
of  a  judgment  when  the  remedy  by  petition  or 
motion  is  adequate. — Cowley  v.  Northern  Pac. 
R.  Co.,  159  U.  S.  569,  16  S.  Ct  127,  40  L.  Ed. 
263. 

Act  July  3,  1890,  §  18,  providing  for  the 
admission  of  Idaho,  and  authorizing  the  trans- 
fer to  the  newly-created  federal  courts  of  all 
cases  pending  at  the  time  of  admission  whereof 
such  federal  courts  "might  have  had  jurisdic- 
tion under  the  laws  of  the  United  States  had 
such  courts  existed  at  the  time  of  the  com- 
mencement of  such  cases,"  applies  to  all  cases 
of  which  those  courts  might  have  had  jurisdic- 
tion had  they,  like  other  federal  courts,  existed 
at  the  time  in  question  in  a  state  whose  inhab- 
itants consequently  were  citizens  of  that  state. 
—Washington  &  I.  R.  Co.  v.  Coeur  D'Alene  Ry. 
&  Nav.  Co.,  160  U.  S.  77,  16  S.  Ct.  231,  40  L. 
Ed.  355,-  affirming  decree  60  F.  981,  9  C.  C.  A. 
303. 

A  homicide  cause,  the  venue  of  which  had 
been  changed  conformably  to  Act  June  28, 
1898,  c.  517,  §  29,  30  Stat.  511,  because  of  the 
Indian  citizenship  of  the  accused,  from  the 
United  States  court  in  the  Indian  territory  to 
the  Federal  district  court  at  Paris,  Texas,  was 
not  pending  in  the  United  States  court  in  the 
Indian   territory,   within    the   meaning  of   the 

Srovisions  of  the  Oklahoma  enabling  act  (Act 
une  16,  1906,  c.  3335,  §  20,  34  Stat.  277),  as 
amended  by  Act  March  4,  1907,  c.  2911,  i  3, 
34  Stat.  1287,  for  the  transfer  to  the  Oklahoma 
courts  of  all  cases  pending  in  the  United  States 
courts  of  Oklahoma  and  Indian  territories,  not 
transferred  to  the  United  States  Circuit  or  Dis- 
trict Courts  in  the  state  of  Oklahoma.— Hendrix 
v.  United  States,  31  S.  Ct.  193,  219  U.  S.  79, 
55  L.  Ed.  102. 

Irregularity  in  transferring  to  the  federal 
District  Court  a  suit  begun  prior  to  statehood 
in  a  territorial  court  based  on  Act  April  22, 
1908,  as  amended  by  Act  April  5,  1910,  is  waiv- 
ed by  answer  on  the  merits  to  the  amended  com- 
plaint—Arizona &  N.  M.  R.  Co.  V.  Clark,  35 
S.  Ct.  210,  235  U.  S.  669,  59  L.  Ed.  415,  L. 
R.  A.  1915C,  834,  affirming  judgment  207  F. 
817,  125  C.  0.  A.  305. 

Criminal  prosecution  for  adultery  held  an 
offense  not  cognizable  in  a  United  States  court 
had  it  been  committed  within  a  state  within 
Oklahoma  Enabling  Act,  §§  16,  20,  as  amended 
by  Act  March  4,  1907,  and  of  the  Oklahoma 
Constitution  accepting  them. — Southern  Surety 
Co.  V.  State  of  Oklahoma,  36  S.  Ct.  692,  241  U. 
S.  582,  60  L.  Ed.  1187,  affirming  judgment 
Same  v.  State,  127  P.  409,  34  Okl.  781. 

Prosecution  was  pending  in  a  temporary 
United  States  court  of  the  Indian  Territory 
within  Oklahoma  Enabling  Act  §8  16,  20,  as 
•amended  by  Act  March  4,  1907,  and  of  the 
Oklahoma  Constitution,  where  accused  was  not 
only  held  by  a  magistrisite  to  await  action  of 
grand  jury  but  had  given  bail.— Id. 

State  of  Oklahoma  became  beneficiary  of  a 
bail  bond  for  appearance  at  temporary  United 
States  Court  of  Indian  Territory  of  a  person 
held  to  await  action  of  grand  jury  under  Okla- 
homa Enabling  Act.  as  amended  by  Act  March 
4,  1907,  and  by  Oklahoma  Constitution  accept- 
ing them. — Id. 

^=>432.   Courts  of  partienlar  territories. 

See  13  Cent   Dig.  Ckiurta,  9  1139;    1  Cent  Dig. 
Adm.  S  37. 

^=»434.  — -  Hawaii. 

The  power  of  the  Hawaiian  judges  at  cham- 
bers in  proceedings  not  incident  or  ancillary  to 
some  cause  pending  before  a  court,  conferred 
by  the  Hawaiian  laws  in  force  at  the  passage 
of  Organic  Act  April  30,  1900,  c.  339,  31  Stat 
141,  was  preserved  by  the  provision  of  section 


81  of  that  act,  continuing  in  force  the  previous 
laws  of  Hawaii  concerning  the  civU  courts  and 
their  jurisdiction  and  procedure. — Carter  v. 
Oe.nr.  25  S.  Ct  491,  197  U.  S.  348.  49  L.  Ed. 

787.  . 

^=»435.  -*-  IiLdiaa  Territory. 

See  13  Cent  Dig.  Courts,  9  1139. 

In  that  portion  of  the  Indian  appropria- 
tion act  of  June  10,  1896  j(29  Stat  321  et  seq., 
c.  398  et  seq.),  which  relates  to  proceedings 
to  determine  rights  of  citizenship  in  any  of  the 
Five  Tribes,  the  provision  that,  'if  the  tribe 
or  any  person  be  aggrieved  with  the  decision 
of  the  tnbal  authorities  or  the  commission  pro- 
vided for  in  this  act,  it  or  he  may  appeal  trom. 
such  decision  to  the  United  States  district 
court,"  must  be  construed  as  meaning  the  Unit- 
ed States  court  in  the  Indian  Territory,  and 
the  word  "district"  be  rejected,  as  there  was  at 
the  time  no  district  court  having  jarisdictior. 
within  the  territory.— Stephens  v.  Cherokee  Na- 
tion, 19  S.  Ct  722,  174  U.  S.  445,  43  L.  Ed. 
1041. 

A  new  trial  may  be  granted  for  newly- 
discovered  evidence  in  an  action  at  law,  by  the 
United  States  court  in  the  Indian  Territory 
after  a  final  decision  of  the  csu^e  in  the  supreme 
court  of  the  United  States,  under  the  authority 
of  the  Arkansas  statute  (Mansf.  Dig.  c.  119, 
§  5155),  which  is  made  applicable  to  the  Uniteil 
States  cofurt  of  the  Indian  Territory  by  the 
act  of  congress  of  May  ,2,  1890,  since  that 
section  relates  to  new  trials  for  grounds  dis- 
closed after  the  term,  and  requires  the  grounds 
to  be  set  forth  in  the  petition  which  shall  issue 
against  the  adverse  party,  and  makes  a  proceed- 
ing under  that  section  in  form  a  new  and  inde- 
pendent suit.— Ex  parte  Fuller,  21  S.  Ct  871, 
182  U.  S.  562,  45  L.  Ed.  1230. 

Union  in  single  court  in  Indian  Territory 
of  functions  of  probate  and  circuit  courts  of  Ar- 
kansas renders  inapplicable  Mansf.  Dig.  1884, 
§§  6509,  6521,  relating  to  appeals  from  probate, 
so  that  such  provisions  were  not  in  force  in  tl&e 
territory  by  Act  Cong.  May  2,  1890,  §  31.— Gid- 
ney  v.  Chappel,  36  S.  Ct  492,  241  U.  S.  99,  60 
L.  Ed.  910,  affirming  judgment  Same  y.  Chap- 
pie, 142  P.  755,  43  Okl.  267. 

Extension  into  Indian  Territory  of  certain 
general  laws  of  Arkansas  published  in  Mansf. 
Dig.  1884,  by  Act  Cong.  May  2.  1890,  i  31.  put 
in  force  provisions  of  section  6525  of  such  digest 
relating  to  suits  to  avoid  the  probate  of  a  will. 
-Id. 


— —  Porto  Rico. 

The  jurisdiction  of  the  District  Court  of 
the  United  States  for  the  District  of  Porto 
Rico  extends,  under  Act  April  12,  1900,  c  191, 
S  34  (31  Stat  84),  to  all  actions  which  could 
be  brought  in  a  federal  Circuit  Court — Ribas 
y  Hijo  V.  United  States,  24  S.  Ct  72T,  194  U. 
S.  315,  48  L.  Ed.  994. 

Damages  for  a  wrongful  attachment  may, 
in  view  of  the  provision  of  Act  April  12,  1900, 
c.  191,  {  8,  31  Stat.  77,  continuing  local  laws 
in  force  in  Forto  Hico,  be  assessed  in  the  special 
proceeding  provided  by  Code  Civ.  Proc.  Porto 
Rico,  arts.  1409-1415,  where  attachments  have 
wrongfully  been  issued  and  vacated  for  any 
cause. — Fernandez  y  Perez  v.  Perez  y  Fernan- 
dez, 26  S.  Ct  561,  202  U.  S.  80,  50  L.  Ed.  942. 

The  district  court  of  Porto  Rico,  when  ex- 
ercising the  jurisdiction  of  a  circuit  court,  con- 
ferred by  Act  AprU  12,  1900,  c.  191,  |  34,  31 
Stat.  77,  must  conform  to  the  local  practice  for 
the  issuing  of  attachments,  and  the  recovery  of 
damages  when  wrongfully  issued.— Id.  * 

The  jurisdiction  of  the  District  Court  of  the 
United  States  for  the  District  of  Porto  Rico 
which,  under  Act  March  2,  1901,  c.  812,  {  3,  31 
Stat.  953,  embraces  controversies  where  the 
parties  or  either'  of  them  are  citiaeus  of  tiio 
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United  States,  or  citizens  or  subjects  of  a  for- 
eign state,  extends  to  a  cause  in  which  the  par- 
ties on  both  sides  are  subjects  of  the  King  of 
Spain.--Ortega  v.  Lara,  26  S.  Ct.  707.  202  U. 
S.  339,  50  U  Ed.  1055. 

The  Porto  Rican  courts,  as  an  incident  of 
their  general  and  probate  authori.ty  and  their 
power  over  all  personal  and  real  actions  con- 
cerning decedents'  estates,  have  jurisdiction  to 
determine  whether  a  decedent's  estate  has  been 
closed  by  a  family  settlement  which  is  attacked 
as  fraudulent,  to  determine  whether  the  property 
transferred  to  the  widow  by  such  settlement 
still  remains  a  part  of  the  estate,  and  to  liqui- 
date and  settle  the  community  existing  between 
the  husband  and  wife.— Garzot  v.  Rios  De  Ru- 
bio,  28  S.  Gt.  548,  209  U.  S.  283,  52  L.  Ed.  794. 

The  District  Court  of  the  United  States 
for  the  District  of  Porto  Rico  has  no  jurisdic- 
tion of  a  bill  which  seeks  to  administer  deced- 
ents' estates  which  are  open  in  a  local  court  and 
subject  to  the  power  and  authority  of  such 
court,  because  such  bill  also  seeks  to  liquidate 
a  community  existing  between  husband  and 
wife,  to  annul  for  fraud  a  family  settlement  of 
the  estates,  and  to  set  aside,  as  simulated  and 
fraudulent,  sales  made  in  virtue  of  the  title 
apparently  vested  by  such  settlement,  where  the 
relief  sought  in  this  regard  is  merely  ancillary 
to  the  prayer  for  the  liquidation  and  settlement 
of  the  estates.— Id. 

A  corporation  created  by  a  decree  of  the 
Spanish  crown  for  charitable  purposes,  and  lim- 
ited in  its  field  of  operations  to  Porto  Rico,  does 
not  continue,  after  the  ratification  of  the  treaty 
of  peace  between  the  United  States  and  Spain, 
to  be  a  citizen  or  subject  of  Spain,  within  the 
meaning  of  Act  March  2,  1901,  c.  812,  §  3,  31 
Stat.  953,  extending  the  jurisdiction  of  the  Dis- 
trict Court  of  the  United  States  for  Portq  Rico 
to  controversies  where  the  parties  or  either  of 
them  are  citizens  or  subjects  of  a  foreign  state. 
— Martinez  v.  La  Asociacion  de  Sefioras  Damas 
Del  Santo  Asilo  de  Ponce,  29  S.  Ct  327,  213 
U.  S.  20,  53  L.  Ed.  679. 

A  charitable  corporation  created  by  decree 
of  the  Spanish  crown  to  operate  in  Porto  Rico 
IB  not  a  citizen  of  the  United  States  within  the 
meaning  of  Act  March  2,  1901,  c.  812,  S  3,  31 
Stat.  953,  extending  the  jurisdiction  of  the  dis- 
trict court  for  Porto  Rico  to  controversies  where 
the  parties  or  either  of  them  are  citizens  of  the 
United  States,  but,  since  the  enactment  of  Act 
April  12,  1900,  c.  191,  31  Stat.  77,  estabUshing 
a  civil  government  for  Porto  Rico,  is,  if  a  citi- 
zen of  any  country,  a  citizen  of  Porto  Rico. — 
Id. 

A  mere  reference  in  a  bill  in  equity  to  the 
provisions  of  an  order  of  the  military  governor 
of  Porto  Rico  does  not  present  a  controversy 
arising  under  the  laws  of  the  United  States,  of 
which  the  federal  District  Court  for  Porto  Rico 
would  have  jurisdiction  without  regard  to  the 
citizenship  of  the  parties,  even  if  such  order  be 
treated  as  a  law  of  the  United  States,  where 
the  bill  does  not  call  the  attention  of  the  court 
to  a  controversy  arising  under  such  order  in 
such  a  way  as  to  invoke  the  court's  action  there- 
on.—Fraenkl  V.  Cerecedo,  30  S.  Ct.  322,  216  U. 
S.  295,  54  L.  Ed.  486. 

Jurisdiction  of  the  District  Court  of  the 
United  States  for  Porto  Rico,  under  Act  March 
2,  1901,  c.  812,  I  3,  31  Stat.  953,  does  not  em- 
brace a  suit  to  foreclose  a  mortgage  in  which 
one  defendant  is  a  citizen  of  the  United  States, 
while  the  other  two  and  the  claimant  are  citi- 
zens of  Porto  Rico.— Cuebas  y  Arredondo  v.  Cue- 
bas  y  iCrredondo,  32  S.  Ct.  277,  223  U.  S.  376, 
56  L.  Ed.  476. 

Jurisdiction  of  federal  District  Court  for 
Porto  Rico  of  ejectment  by  a  citizen  of  Porto 
Bico  against  a  subject  of  Great  Britain  was 


not  ousted  because  Porto  Rico  became,  with  its 
consent,  the  sole  party  defendant— People  of 
Porto  Rico  V.  Ramos,  34  S.  Ct  461,  232  U.  S. 
627,  58  L.  Ed.  763. 

^==>439.  ProTlsioiial  oourts. 

See  18  Cent  Dig.  Courts,  8{  1150-1153. 

^=9442*  —  Under  ezeontlTe  or  military 
authority. 

See  IS  Cent  Dig.  Courts,  H  1151-1153. 

The  creation  of  the  provisional  court  for 
Porto  Rico  between  April  11,  181)9,  when  rati- 
fications of  the  treaty  by  which  it  was  ceded 
were  exchanged,  and  May  1,  1900,  when  Act 
April  12,  1900,  31  Stat  77,  c.  191,  establishing 
a  civil  government,  took  effect,  was  within  scope 
of  the  military  power,  acting  by  authority  of 
the  President  as  Commander  in  Chief,  thougH 
peace  then  prevailed,  and  courts  established  un- 
der Spain  were  open.— Santiago  v.  Nogueras. 
29  S.  Ct  608,  214  U.  S.  260,  53  L.  Ed.  989. 

A  controversy  between  a  Porto  Rican  and 
a  Spaniard  furnishes  diversity  of  citizenship 
which  the  order  esetablishing  the  provisions, 
court  for  Porto  Rico  made  jurisdictional.— Id. 

Service  of  process  of  the  provisional  court 
for  Porto  Rico  by  delivering  the  summons  at 
usual  pl^ce  of  defendant's  abode,  into  hands 
of  his  wife  is  sufficient;  such  service  being  in 
strict  accordance  with  procedure  established  by 
that  court. — ^Id. 

(L)  COURTS  or  DISTRICT  OF  COLUM- 
BIA. 

Criminal  jurisdiction,  see  Criminal  Law,  ^ss> 
89. 

^=s>443.  Establishment      and     orsanixa- 
tion. 

See  18  Cent.  Dig.  CourU,  SS  1164.  1155. 

G[lie  fact  that  the  special  term  of  the  su- 
preme court  of  the  District  of  Columbia  ordered 
a  cause  to  be  referred  to  the  court  at  general 
term  for  hearing  in  the  first  instance  did  not  dis- 
qualify the  court  at  special  term  from  directing 
a  receiver  appointed  at  general  term  in  regard 
to  the  expenditure  of  moneys;  the  general  term 
in  its  interlocutory  decree  having  granted  leave 
to  said  court,  or  said  court  in  special  term,  to 
give  such  instructions  and  orders  as  might  be 
proper.— Grant  v.  Phoenix  Life  Ins.  Co.,  121  U. 
S.  118,  7  S.  Ct  849,  30  L,  Ed.  909. 

For  the  purpose  of  determining  the  relation 
of  the  special  to  the  general  term  of  the  supreme 
court  of  the  District  of  Columbia,  the  act  of 
congress  of  March  3,  1863,  adopted  the  provi- 
sions of  the  legislation  of  the  state  of  New  York 
relative  to  the  similar  branches  of  its  own  su- 
preme court,  as  that  legislation  is  understood  by 
the  courts  of  New  York. — Metropolitan  R.  Co, 
V.  Moore.  121  U.  S.  558,  7  S.  Ct.  1334,  30  L. 
Ed.  1022. 

The  supreme  court  of  the  District  of  Colum- 
bia sitting  at  special  term  and  such  court  sitting 
in  the  general  term,  though  the  judges  may  dif- 
fer, is  the  same  tribunal,  so  that  the  appeal 
from  the  special  to  the  general  term  thereof  is 
not  an  appeal  from  one  court  to  another,  but 
simply  a  step  in  the  progress  of  the  cause. dur- 
ing its  pendency  in  the  same  court.— Id. 

Rule  2  of  the  supreme  court  of  the  District 
of  Columbia  provides  that  the  May  term  of  the 
circuit  court  shall  not  extend  beyond  the  second 
Saturday  in  July.  Rule  62  provides  that  the 
bill  of  exceptions  must  be  settled  before  the 
close  of  the  term,  which  may  be  prolonged  by 
adjournment  in  order  to  prepare  it.  Held  that, 
for  this  purpose,  the  May  term  could  be  extend- 
ed indefinitely  up  to  and  beyond  the  beginning 
of  the  succeeding  term. — Hume  v.  Bowie,  148 
U.  S.  245,  13  S.  Ct.  582,  37  L.  Ed.  43a 
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^5»M4.   Original   civil  Jiuiidietioii.  and 
prooeduve  in.  ezereise  tbereof. 

See  13  Cent.  Dig.  Courts,  {fi  U56-U60. 

The  sapreme  court  of  the  District  of  Colum- 
bia has  no  jurisdiction  of  t^e  petition  of  a  wid- 
ow for  mandamus  to  the  commissioner  of  the 
general  land  office  to  issue  and  deliver  to  her  cer- 
tificates of  new  location,  as  such  demand  is 
substantially  a  prayer  that  the  United  States 
be  decreed  to  specifically  perform  their  con- 
tract—United States  Y.  Stockslager,  129  U.  S. 
470,  9  8.  Ct.  382,  32  L.  Ed.  785. 

The  8upreme.£purt  of  the  District  of  Colum- 
bia has  no  power  to  admit  a  will  to  probate,  as 
a  devise  of  real  estate,  either  under  the  statutes 
of  Maryland  in  force  in  the  District,  or  under 
Act  Cong.  July  9, 1888,  which  declares  that  the 
record  of  any  will  or  codicil  admitted  to  pro- 
bate by  such  court,  or  by  the  late  orphans* 
court,  etc.,  ''shall  be  prima  facie  evidence  of  the 
contents  and  due  execution"  thereof.— Campbell 
▼.  Porter,  162  U.  S.  478,  16  S.  Ct.  871,  40  L. 
Ed.  1044. 

Jurisdiction  over  an  alleged  residue  of  per- 
sonalty in  the  hands  of  an  executrix,  undisposed 
of  by  the  will,  can  be  exercised  by  the  supreme 
court  of  the  District  of  Columbia  sitting  as  an 
orphans'  court,  in  a  controversy  between  the 
next  of  kin  and  the  executrix,  under  Testamen- 
tary Act  Md.  Jan.  20,  1799,  c.  101,  subc.  15,  { 
12  (2  Kilty  [Nov.  Sess.]  1798),  giving  the  court 
power  to  decree  upon  accounts,  claims,  and  de- 
mands existing  between  legatees  or  persons  en- 
titled to  any  distributable  part  of  an  intestate's 
estate,  and  executors  and  administrators,  with 
power  to  enforce  obedience  to  such  decrees  in 
the  same  ample  manner  as  the  court  of  chancery 
may.  Decree,  Sinnott  v.  Kenaday,  14  App.  D. 
C.  1,  reversed.— Kenaday  t.  Sinnott,  21  S.  OL 
233,  179  U.  S.  606,  45  L.  Ed.  339. 

The  October  term,  1900,  of  the  circuit  court 
branch  of  the  Supreme  Court  of  the  District 
of  Columbia  ended  on  December  81st,  1900, 
although  the  first  Tuesday  in  the  following 
January,  on  which,  by  rule  3  of  that  court,  the 
January  term  began,  fell  on  a  holiday;  since 
the  effect  was,  not  to  postpone  the  commence- 
ment of  the  January  term,  but  to  deprive  the 
court  of  the  power  to  do  any  business  other 
than  to  discharge  those  who  had  been  required 
to  attend,  until  the  succeedinff  day,  when  its 
general  powers  and  duties  could  be  legally  ex- 
ercised.—Gordon  V.  Handle,  23  S.  Ct  635.  189 
U.  S.  417,  47  L.  Ed.  875. 

^=»445.  Appellate  iarisdicti«n  and  pro- 
cedure in  general. 

See  18  Cent  Dig.  Courts,  S  1161. 

The  supreme  court  of  the  District  of  Colum- 
bia, has  no  appellate  jurisdiction  over  a  naval 
court-martial,  nor  over  the  offenses  which  such 
court  has  power  to  try.— Wales  v.  Whitney.  114 
U.  S,  564,  5  S.  Ct  1050,  29  L.  Ed.  277. 

An  appeal  from  the  special  to  the  general 
term  of  the  Supreme  Court  of  the  District  of 
Columbia  is  not  an  appeal  from  one  court  to 
another,  but  is  simply  a  step  in  the  progress  of 
a  cause  during  its  pendency  in  the  same  court. 
—Metropolitan  R.  Co.  v.  Moore,  7  S.  Ct  1334, 
121  U.  S.  558,  30  L.  Ed.  1022. 

For  the  purpose  of  determining  the  relation 
of  the  special  to  the  general  term  of  the  Su- 
preme Court  of  the  District  of  Columbia,  the 
act  of  Congress  of  March  3,  1863,  adopted  the 
provisions  of  the  legislation  of  the  state  of  New 
York  relative  to  the  similar  branches  of  its  own 
Supreme  Court,  as  that  legislation  is  understood 
by  the  courts  of  New  York,— Id. 

An  interlocutory  decree  which  involves  the 
merits  may  be  reviewed  by  the  general  term  of 
the  supreme  court  of  the  District  of  Columbia 
upon  the  appeal  of  a  dissatisfied  party,  without 
awaiting  a  final  determination  of  the  cause. — 


Spalding  v.  Mason,  161  U.  S.  875,  16  &  Ct 
592,  40  Lu  Ed.  738. 

An  appeal  which  is  not  to  oi^erate  as  a 
supersedeas,  as  well  as  one  which  is  to  so  op- 
erate, is  within  the  provisions  of  the  rule  of 
the  court  of  appeals  of  the  District  of  Colnmbia 
limiting  the  tmie  for  filing  a  transcript  in  case 
of  an  appeal  which  shall  operate  as  a  super- 
sedeas, and  thereafter  providing  that  *^  any 
and  all  cases"  after  the  time  limited  for  filing 
the  transcript  the  appeal  may  be  docketed  and 
dismissed  for  default  of  such  filing. — Queen  v. 
Alvey,  21  S.  Ct  876,  182  U.  &  456,  45  U  Ed. 
1180. 

An  exception  is  unnecessary  to  bringnp  for 
review  in  the  Court  of  Appeals  of  the  IMatiict 
of  Columbia  a  ruling  sustaining  a  demurrer  to  a 
count  in  the  declaration  there  being  nothing  in 
the  Code  of  the  District  of  Columbia  of  March 
3, 1901,  or  the  rules  of  practice,  requiring  an  ex- 
ception to  an  error  apparent  of  record,  contrary 
to  the  settled  practice  in  Maryland  under  StJ^ 
Edw.  I,  c.  31,  §  1,  recognized  by  the  Code  and 
the  compilation  of  the  laws  of.  the  District  under 
Act  March  2,  1889,  as  being  in  force  therein.— 
Nalle  V.  Oyster,  83  S.  Ct  1043,  230  U.  S.  165, 
57  L.  Ed.  1439,  modifying  judgment  36  App.  D<. 
C.  36. 

^s»446.  Appeals  from  Oonunisaionar  of 
Patents, 

While  the  commissioner  of  patents  1%  gen- 
erally speaking,  an  executive  ofiScer,  yet,  in  de- 
ciding whether  or  not  a  patent  shall  issue,  or  on 
questions  of  interference  between  cootesting 
claimants,  he  exercises  Judicial  functions,  and  it 
is  within  the  constitutional  power  of  congress 
to  provide  for  the  revision  of  his  decisions  in 
such  matters  by  a  judicial  tribunal;  hence  the 
provision  of  the  act  of  February  9,  1893,  creat- 
ing the  court  of  appeals  for  the  District  of  Co- 
lumbia (27  Stat  434,  c  74,  I  9),  siving  such 
court  Jurisdiction  of  appeals  from  decisions  of 
the  commissioner  rejecting  applications,  and  in 
interference  cases,  is  constitutional  and  valid. 
United  States  v.  Seymour,  10  App^  D.  C.  294, 
affirmed.— United  States  ex  rel.  Bemardin  v. 
DueU,  19  S.  Ct  286,  172  U.  S.  576,  43  U  Ed. 
559. 

(M)  COURT  OF  CLAIMS. 

Jurisdiction  of  suit  on  claim,  see  United  Ststea 

«=»131. 
Partial    invalidity    of    statute,    see    Statutes* 

«=s>64. 

^=s>447.  Jnrisdietion* 

See  13  Cent  Dig.  Courts,  K  Ue2-1184. 


—  Nature   and  soopo  im  son* 
eraL 

See  U  Cent  Dig.    Courts,    I   USI. 

Where  a  judgment  of  the  court  of  claims 
was  absolutely  reversed  for  an  error  as  to  inter- 
est, and  the  cause  remanded  for  further  proceed- 
ings, and  after  the  filing  of  mandate  and  mo- 
tion for  judgment  for  the  principal  without 
interest,  but  before  the  entry  of  judgment  the 
statute  on  which  the  proceeding  was  based, 
which  conferred  a  mere  gratuity,  was  repealed, 
the  court  of  claims  had  no  jurisdiction  to  en- 
ter judgment— In  re  Hali,  17  S.  Ct  723,  167 
U..S.  38.  42  U  Ed,  69.  ^ 

Inquiry  into  the  validity  of  the  method  by 
which  certain  amendments  to  the  Constitution 
of  the  Cherokee  Nation  were  adopted,  or  revi- 
sion of  the  political  or  administrative  action  of 
that  nation,  was  not  authorised  by  the  provisioa 
of  Act  June  28,  1898.  c,  517,  |  25  ^  Stat 
495),  empowering  the  Delaware  Indians  resid- 
ing in  the  Cherokee  Nation  to  bring  suit  in  the 
court  of  claims  for  the  purpose  of  determining 
the  contractual  rights  of  the  Delawares  in  the 
Cherokee  national  lands  and  funds.  Decree  38 
Ct   CL   234,   modified.— Delawan   IndiaiM  ▼. 
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Cherokee  Nation,  24   S.   Ct   342,  193   U.  S. 
127,  48  L.  Ed.  646. 

Jarisdiction  to  decide  the  respectiye  rights 
as  between  attorneys  entitled  to  share  in  lees 
allowed  for  services  in  prosecuting  an  Indian 
claim  held  not  conferred  on  the  Court  of  Claims 
by  Act  June  21,  1906.— Robertson  v.  Gordon, 
33  S.  Ct.  106,  226  U.  ^.  311,  57  L.  Ed.  236, 
reyersing  decree  34  App.  D.  C.  639. 

Claima  against  individual  Indians  as  citi- 
zens of  the  United  States,  from  individual  con- 
tracts not  connected  with  the  tribal  member- 
ship or  the  dependency  resulting  from  status  as 
an  Indian  as  distinguished  from  citizenship, 
were  not  made  justiciable  in  the  Court  of 
Claims  by  Act  May  29,  1908,  §  2,  conferring 
jurisdiction  on  claims  of  certain  specified  In- 
dian traders  against  the  Menominee  tribe  of 
Indians  in  Wisconsin  and  certain  members  of 
the  tribe.— Green  v.  Menominee  Tribe  of  In- 
dians in  Wisconsin,  34  S.  Ct  706,  233  U,  S. 
558,  58  L.  Ed.  1093,  affirming  judgment  47  Ct 
CL  281. 

^=9449.  — —  Claims       asaimst       United 

States  in.  general* 

S«e  18  Cent  Dig.    Courts,   SS  U6S-llfl9,   UTSi   1178, 
UTS.  1180.  U81. 

Claimants  having  imported  linseed  and 
manufactured  it  into  oil  and  cake,  and  exported 
a  large  quantity  of  the  cake,  applied  for  a 
drawback  thereon,  under  Act  Cong.  Aug.  6, 
1861,  providing  that  ''there  shall  be  allowed  on 
all  articles  wholly  manufactured  of  materials 
imported,  on  which  duties  have  been  paid,  when 
exported;  a  drawback  equal  in  amount  to  the 
duty  paid  on  such  material,  and  no  more,  as 
prescribed  by  the  secretary  of  the  treasury." 
The  drawback  was  refused  by  the  collector,  act- 
ing under  the  instructions  of  the  secretary  of 
the  treasury.  Held  a  valid  claim,  of  which  the 
court  of  claims  has  jurisdiction,  as  founded  on 
an  act  of  congress,  and  arising  out  of  the  im- 
plied contract  of  the  United  States  to  refund 
the  duty.— Campbell  v.  United  States,  107  U.  S. 
407,  2  S.  Ct.  759,  27  L.  Ed.  692. 

Where  property  to  which  the  United  States 
asserts  no  title  is  taken  by  their  officers  or 
agents,  pursuant  to  an  act  of  congress,  as  pri- 
vate property,  for  the  public  use,  the  govern- 
ment is  under  an  implied  obligation  to  make 
just  compensation  to  the  owner,  within  the 
statute  which  gives  the  court  of  claims  jurisdic- 
tion of  actions  founded  "upon  any  contract,  ex- 
press or  implied,  with  the  government  of  the 
United  States.">-United  States  v.  Great  Falls 
Mfg.  Co.,  112  U.  S.  645,  6  S.  Ct  306,  28  L. 
Ed.  846. 

Under  Act  Cong.  March  3,  1881  (21  Stat 
504),  for  the  ascertainment  of  the  amount  due 
the  Choctaw  Indians,  giving  to  the  court  of 
claims  authority  ''to  take  jurisdiction  of,  and 
try  all  questions  of  difference  arising  out  of 
treaty  stipulations  with  the  Choctaw  Nadon, 
and  to  render  judgment  thereon,"  and  empow- 
ering that  court  "to  review  the  entire  question 
of  differences  de  novo,"  the  court  should  not 

?:iye  to  the  various  acts  of  congress,  jpassed  pro- 
essedly  in  execution  of  trea^  obligations  on 
the  part  of  the  United  States,  the  force  of  law, 
as  those  statutes  themselves  were  in  part  the 
very  subject  ot  the  complaints  made  by  the 
Choctaws,  to  settle  which  the  act  of  1881  was 
passed;  but,  under  that  act^  the  whole  mat- 
ter is  opened  firom  the  beginning,  with  the  view 
of  determining  what  the  original  treaty  rights 
of  the  Choctaw  Nation  were,  and  how  far  they 
have  been  performed  by  the  United  States  in 
its  various  transactions  with  them,  including 
the  acts  done  under  the  authority  of  those  stat- 
utes.—Choctaw  Nation  v.  United  States,  119  U. 
S.  1,  7  S.  Ct  75,  30  L.  Ed.  306. 

The  court  of  claims  has  jurisdiction  of  an 
action  by  a  state  against  the  United  States  for 
a  demand  arising  upon  an  act  of  congress. — 


United  States  v.  Louisiana,  128  U.  S.  32,  8 
S.  Ct  17,  31  L.  Ed.  69;  Same  y.  Alabama,  123 
U.  S.  39,  8  S.  Ct  21,  31  L.  Ed.  78.      . 

Hie  patentee  of  improved  infantry  equip- 
ments exhibited  the  same  to  a  board  appointed 
by  the  war  department  to  inquire  into  the 
matter.  The  board  recommended  the  improve- 
ments for  use  in  the  army,  and  they  were  adopt- 
ed accordingly.  The  ordinance  department  man- 
ufactured a  number  of  the  improved  equip- 
ments. Held,  that  an  action  by  the  patentee  for 
a  reasonable  royalty  on  his  patent  was  founded 
on  an  implied  contract  and  not  on  a  tort  and 
within  the  jurisdiction  of  the  court  of  claims. 
—United  States  v.  Palmer,  128  U.  S.  262,  9  S. 
Ct.  104,  32  L.  Ed.  442. 

An  action  on  a  contract  for  the  use  of  a 
patented  article,  and  not  for  an  infringement, 
may  be  brought  in  the  court  of  claims. — ^Id. 

Under  Act  Cong.  March  3,  1887,  conferring 
jurisdiction  on  the  court  of  claims  where  the 
amount  in  controversy  exceeds  $1,000.  and  pro- 
viding that  the  petition  must  set  forth  'rhe 
money  or  other  thing  claimed,  or  the  damaf^es 
sought  to  be  recovered,^'  and  further  providing 
that  the  jurisdiction  shall  be  governed  by  the 
laws  previously  in  force,  so  far  as  applicable, 
the  court  of  claims  has  no  jurisdiction  over  a 
suit  to  establish  a  claim  to  land  or  to  obtain 
specific  performance,  but  over  money  demands 
alone.— United  States  v.  Jones,  131  U.  S,  1, 
9  S.  Ct  669,  33  L.  Ed.  90. 

By  an  appropriation  act  passed  Oct  2^  1888 
(25  Stat  623),  the  control  of  the  con^ssional 
library  building  was  given  to  the  chief  of  en- 
gineers of  the  army,  and  all  prior  contracts  re- 
lating thereto  were  rescinded,  but  it  was  pro- 
vided that  all  loss  or  damages  under  such  con- 
tracts, together  with  the  value  of  the  architect's 
plan,  "may  be  adjusted  and  determined  by  the 
secretary  of  the  interior,  to  be  paid  out  of  the 
sums  heretofore  or  hereby  appropriated."  Held, 
that  this  did  not  exclude  the  court  of  claims 
from  the  jurisdiction  over  the  i^chitect's  claim 
which  it  had  before  the  passage  of  the  act,  but 
merely  gave  the  architect  an  additional  method 
of  adjusting  the  claim  without  suit,  if  he  so  de- 
sired.—Smithmeyer  y.  United  States,  147  U.  S. 
342,  13  S.  Ct  321,  37  U  Ed.  196,  affirming 
judgment  25  Ct  CI  481. 

The  court  of  claims  has  no  jurisdiction,  in 
the  absence  of  contract  of  an  action  against 
the  government  for  the  infringement  of  a  pat- 
ent—United  States  v.  Berdan  Firearms  Mfg. 
Co.,  166  U.  S.  652,  16  S.  Ct  420,  39  L.  Ed. 
530. 

Act  March  8,  1887  (24  Stat  505),  declares 
that  the  court  of  claims  shall  have  jurisdiction 
to  hear  and  determine  all  claims  founded  on 
any  law  of  congress,  and  Act  June  16,  1880 
(21  Stat  287)  i  2,  authorizes  the  secretary  of 
the  interior  to  cause  to  be  repaid  to  any  per- 
son who  shall  have  made  an  erroneous  public 
land  entry,  which  cannot  be  confirmed,  the 
amount  of  the  purchase  money,  etc,  and  also 
provides  that,  "where  parties  have  paid  double 
minimum  price  for  land  which  has  afterwards 
been  found  not  to  be  within  the  limits  of  a  rail- 
road land  grant  the  excess  of  $1.26  per  acre 
shall  be  repaid.'^  Held,  that  such  act  did  not 
provide  an  exclusive  remedy  in  such  cases  by 
application  to  the  secretary  of  the  interior,  but 
that  the  court  of  claims  had  jurisdiction  of  such 
claims  after  repayment  had  been  denied  by  the 
secretary.— Medbury  v.  United  States,  19  S.  Ot 
603,  173  U.  S.  492,  43  L.  Ed.  779. 

No  authority  to  determine  the  relative  rights 
of  the  parties  to  aii  Indian  treal^  to  the  land 
therein  conveyed,  upon  the  ground  of  mere  jus- 
tice or  fairness,  was  conferred  upon  the  court 
of  claims  by  the  jurisdictional  act  of  March  2, 
1896  (28  Stat  .876,  898,  c  188),  authorizing 
suit  to  be  brought  to  determine  the  rights  of 
the  parties  thereto,  provided  that  nothing  con- 
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tained  therein  shall  be  deemed  an  admission  by 
the  United  States  that  the  Indian  tribes  have 
any  claim  to  or  interest  in  the  lands  or  any 
part  thereof.  Decree  34  Ct.  CI.  17,  reversed. — 
United  States  v.  Choctaw  Nation,  21  S.  Ct. 
149,  179  U.  S.  494,  45  L.  Ed.  291. 

An  implied  contract  to  pay  a  patentee  for 
an  infringement  of  his  patent  by  the  United 
States,  on  which  a  claim  can  be  brought  with- 
in the  jurisdiction  of  the  court  of  claims,  does 
not  arise  from  the  fact  that  he  presented  his 
claim  of  infringement  by  a  gun  adopted  by  the 
war  department,  not  only  to  the  chief  of  ord- 
nance who  replied  that  the  ordnance  depart- 
ment could  not  determine  the  matter,  and  de- 
nied him  a  hearing  on  the  subject,  but  also  to 
the  commissioner  of  patents,  who  replied  that 
the  courts  only  could  determine  questions  of 
infringement,  and  that  the  government  took  a 
bond  of  indemnity  from  the  owner  of  the  in- 
fringing gun.— Russell  v.  United  States,  21  S. 
Ct.  899,  182  U.  S.  516,  45  L.  Ed.  1210. 

Jurisdiction  of  a  petition  which  raises  the 
question  as  to  the  due  and  proper  execution  of 
a  prior  judgment  of  the  court  of  claims  making 
an  award  to  the  Pottawatomie  Indians,  but 
leaving  to  the  Indian  department  the  identifica- 
tion of  the  claimants  entitled  to  share  in  its 
distribution,  was  given  such  court  by  the  act 
of  March  19,  1890  (26  Stat.  24,  c.  39),  confer- 
ring upon  it  jurisdiction  to  try  all  questions 
arising  out  of  treaty  stipulations  between  such 
Indians  and  the  United  States,  and  to  render 
judgment  thereon.  Judgment  36  Ct  CI.  427, 
affirmed.— Pam-to-pee  v.  United  States,  23  S. 
Ct.  142,  187  U.  S.  371,  47  L.  Ed.  221. 

Jurisdiction  over  the  claims  of  individual 
members  of  the  Shaw-nee  tribe  of  Indians  was 
not  included  in  the  grant  of  jurisdiction  to  the 
court  of  claims  by  Act  Oct.  1,  1890,  c.  1249 
(26  Stat.  636),  to  hear  and  determine  the  rights 
of  the  Shawnee  Indians  to  moneys,  lands,  and 
rights  which  may  be  due  to  "the  said  Shaw- 
nees"  under  the  treaty  of  July  19,  1866  (14 
Stat.  115),  between  the  United  States  and  the 
Cherokee  Nation,  and  under  articles  of  agree- 
ment between  such  nation  and  the  Shawnees, 
Delawares,  and  Cherokee  freedmen,  and  to  mon- 
eys due  from  the  United  States  "to  said  tribes 
in  reimbursement  of  their  tribal  fund  for  money 
wrongfully  diverted  therefrom^*  nor  was  such 
jurisdiction  conferred  by  Act  July  6,  1892,  c. 
151  (27  Stat  86),  enlarging  the  scope  of  the 
earlier  act  so  as  to  include  all  claims  of  "the 
Shawnee  tribe  or  band  *  *  *  arising  out  of 
treaty  relations  with  the  United  States,  rights 
growing  out  of  such  treaties,  and  from  con- 
tracts, expressed  or  implied,  under  such  trea- 
ties.*' Judgment  37  Ct.  CI.  233,  affirmed.— 
Blackfeather  v.  United  States,  23  S.  Ct.  772, 
190  U.  S.  368,  47  L.  Ed.  1099. 

The  nse  by  the  United  States  of  a  device 
patented  by  a  government  employ^  with  the  un- 
derstanding on  his  part,  not  shared  by  the  gov- 
ernment officials,  that  compensation  would  be 
made,  does  not  give  a  contract  right  to  such 
compensation  on  which  a  claim  can  be  founded 
within  the  jurisdiction  of  the  court  of  claims, 
especially  where  demand  was  first  made  by  the 
petition  in  that  court  after  a  delay  of  14  years. 
Judgmeut  ^9  Ct.  CI.  105,  affirmed.— Harley  v. 
United  Stiites.  25  S.  Ct.  634,  198  U.  S.  229, 
49  L.  Ed.  1029. 

A  petition  for  the  reformation  of  a  contract 
with  the  federal  government,  and  for  damages 
for  breach  of  such  contract  as  reformed,  is 
within  the  jurisdiction  of  the  Court  of  Claims, 
under  Act  March  3,  1887,  c  359.  |  1,  24  Stat. 
605  tU.  S.  Comp.  St.  1901,  p.  752],  which  de- 
fines such  jurisdiction  as  extending  to  all  claims 
founded  "upon  any  contract,  expressed  or  im- 
plied, with  the  government  of  the  United  States, 
or  for  damages,  liquidated  or  unliquidated,  in 
cases  not  sounding  in  tort,  in  respect  of  which 
claims  a  party^  would  be  entitled  to  redress 
against  the  United  States,  either  in  a  court  ol 


law,  equity,  or  admiralbr  if  the  United  States 
were  suable.  Decree,  Aiilliken  Imprinting  O. 
V.  United  States,  40  Ct.  CI.  81,  reversed.— 
United  States  v.  Milliken  Imprinting  Co.,  26  S. 
Ct.  572,  202  U.  S.  168,  50  L.  Ed.  980. 

Counsel  fees  payable  out  of  the  amount 
awarded  to  the  Eastern  Oherokees  as  individu- 
als by  the  Court  of  Claims,  pursuant  to  Act 
July  1,  1902.  c.  1375,  §  68,  32  Stat  726,  which, 
as  construed  bv  Act  March  3,  1903,  c.  994,  32 
Stat  996,  confers  jurisdiction  on  that  court  to 
adjudicate  any  claim  arising  under  treaty  stip- 
ulations that  the  Cherokee  tribe  or  any  band 
thereof  may  have  against  the  United  States,  in 
a  suit  to  which  both  the  Cherokee  Nation  and 
the  Eastern.  Oherokees  shall  be  made  parties, 
and  authorizes  that  court  to  render  judgment 
in  favor  of  the  rightful  claimants,  and  to  deter- 
mine, as  between  the  different  claimants,  to 
whom  the  judgment  so  rendered  equitably  be- 
longs, either  wholly  or  in  part,  mav  be  allowed 
to  the  Cherokee  Nation,  whose  tribal  existence 
and  government  is  continued  by  the  joint  reso- 
lution of  March  2,  1906,  until  all  the  tribal 
property  shall  be  distributed  among  the  individ- 
ual members,  although  by  Act  June  7,  1897,  c. 

3,  30  Stat.  62,  Act  June  28,  1898,  c.  517,  30 
Stat  495,  and  Act  July  1,  1902,  c.  1375.  .S2 
Stat  726,  the  Cherokee  Nation  was  practically 
incapacitated  from  acting  as  trustee,  and  by 
section  63  of  the  latter  act  it  w^as  provided 
that  the  tribal  government  of  the  Cherokee  Na- 
tion  should   not  continue   longer   than    March 

4,  1906.  Award,  Eastern  Oherokees  t.  United 
States  (1905)  40  Ct  01.  252,  affirmed.— United 
States  V.  Cherokee  Nation,  26  S.  Ct  588,  202 
U.  S.  101,  50  L.  Ed.  949. 

The  Eastern  and  Emigrant  Oherokees  are 
only  entitled  to  share  as  individuals  with  the 
other  Eastern  Oherokees  in  the  distribution, 
through  the  Secretary  of  the  Interior,  of  the 
amount  awarded  the  Indians  as  due  under  the 
treaties  of  May  23,  1836  (7  Stat.  488),  and  Au- 
gust 6,  1846  (9  Stat  871).  for  the  removal  of 
the  E}astem  Oherokees  to  the  Indian  Territory, 
by  the  Court  of  Claims,  pursuant  to  Act  July  1, 
1902,  c.  1376,  §  68,  32  Stat  726,  which,  as  con- 
strued by  Act  March  3,  1903,  c.  994,  32  Stat 
996,  confers  jurisdiction  on  that  court  to  ad- 
judicate any  claim  **the  Cherokee  tribe  or  any 
band  thereof,  arising  under  treaty  stipulations, 
may  have  against  the  United  States,"  in  a  suit 
to  which  both  the  Cherokee  Nation  and  the 
Eastern  C^herokee  shall  be  made  parties,  and 
authorizes  that  court  to  render  judgment  in  fa- 
vor of  the  rightful  claimants,  and  to  determine* 
as  between  the  different  claimants,  to  whom  the 
judgment  so  rendered  equitably  belongs^  either 
wholly  or  in  part — Id. 

A  claim  against  the  United  States  for  com- 
pensation for  unlawful  and  unnecessary  destruc- 
tion of  property  during  the  war  under  the  or- 
der of  the  general  commanding  is  one  ''sounding 
in  tort"  within  the  meaning  of  Act  March  a, 
1887,  c.  359,  24  Stat  505  (U.  S.  Comp.  St 
1901,  p.  752),  excluding  cases  of  that  character 
from  the  jurisdiction  of  the  Court  of  Claims. 
Judgment  (1907)  42  Ct.  01.  99,  affirmed.— Jur- 
agua  Iron  Co.  v.  United  States,  29  S.  Ct  385, 
212  U.  S.  297,  53  L.  Ed.  520. 

The  jurisdiction  of  the  Court  of  Claims, 
under  Act  Feb.  25,  1905,  c.  800,  33  Stat  815. 
of  a  claim  for  the  value  of  real  property  in  the 
possession  of  the  United  States,  is  not  confined 
to  a  determination  of  the  existence  of  title  in 
the  claimants'  grantor  when  the  United  States 
took  possession,  but  extends  to  the  question 
whether  such  grantor  ratified  a  prior  deed  from 
her  husband's  executor,  under  wnich  the  United 
States  claims,  where  the  statute  confers  juris- 
diction to  hear  the  claim,  and,  if  the  court  finds 
from  the  evidence  on  file  and  to  be  "presented 
on  either  side"  that  the  claimants  ''acquired 
a' valid  title  to  said  real  property,  as  claimed." 
to  award  them  the  market  value  at  the  time 
possession  was  taken,  and,  in  addition,  states 
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that  any  defense  may  be  pleaded  by  the  United 
States  as  defendants.— (1911)  Hussey  v.  United 
States,  32  S.  Ct.  33,  222  U.  S.  88,  56  L.  Ed. 
106,  affirminK  judgment  (1909)  Crane  t.  Same, 
44  Ct.  CI.  324. 

The  United  States  is  not  suable  in  the 
Court  of  Claims  upon  a  claim  for  the  value  of 
the  use  by  the  military  authorities  of  a  Spanish 
merchant  vessel  captured  in  the  harbor  of  San- 
tiago, since,  even  under  the  mistaken  assump- 
tion that  the  vessel  was  immune  from  capture 
bcause  of  the  prior  capitulation  of  Santiago, 
and  the  President's  proclamation  of  July  13, 
1898,  with  respect  to  the  rights  of  private  prop- 
erty, the  claim  would  be  one  ''sounding  in  tort" 
within  the  meaning  of  Tucker  Act  March  3, 
1887,  c  359,  24  Stat.  505  (U.  S.  Comp.  St. 
1901,  p.  752),  excluding  cases  of  that  character 
from  the  jurisdiction  of  the  Court  of  Claims. — 
Herrera  v.  United  States,  32  S.  Ct  179,  222 
U.  S,  558,  56  L.  Ed.  316:  Diaz  v.  Same,  32 
S.  Ct  184,  222  U.  S.  574,  66  L.  Ed.  321. 

An  implied  contract  to  pay  for  the  use  of 
a  patent  justiciable  in  the  Court  of  Claims, 
arises  out  of  its  use  by  the  United  States  with 
the  patentee's  consent. — (1912)  United  States  v, 
Soci^t^  Anonyme  Des  Anciens  Etablissements 
Cail,  32  S.  Ct  479,  224  U.  S.  309,  56  L.  Ed. 
778,  affirming  judgment  (1907)  Soci6t6  Anony- 
me Des  Anciens  Etablissements  Cail  v.  United 
States,  43  Ct  CI.  25. 

Jurisdiction  of  the  Court  of  Claims  over  a 
claim  against  the  United  States  under  a  pri- 
vate relief  act  was  not  ezduded  because  the 
statute  directed  the  proper  accounting  officers 
to  settle  it.— McLean  v.  United  States,  33  S.  Ct 
122,  226  U.  S.  374,  57  L.  Ed.  260,  reversing 
judgment  45  Ct.  CI.  95. 

The  broadening  of  the  general  jurisdiction 
of  the  Court  of  Claims  under  Act  March  3, 
1887,  which  repealed  all  inconsistent  acts,  did 
not  destroy  established  exception  under  Rev.  St. 
I  1066  ai,  S.  Comp.  St.  1901,  p.  739),  by  which 
claims  dependent  on  treaty  stipulations  are  ex- 
cluded from  jurisdiction  of  such  court — Eastern 
Extension,  Australasia  &  China  Tel.  Co.  v. 
United  States,  34  S.  Ct.  57,  231  U.  S.  326,  58 
L.  Ed.  250,  reversing  judgment  48  Ct  CL  33. 

A  claim  based  on  transfer  of  sovereignty  of 
the  Philippine  Islands  from  Spain  to  the  United 
States  on  the  theory  that  by  international  law 
an  obligation  for  claimant  was  imposed  on  the 
United  Statte  is  excluded  from  jurisdiction  of 
Court  of  Claims  by  Rev.  St  §  1066  (U.  S. 
Comp.  St.  1901,  p.  739).— Id. 

A  claim  against  the  United  States  for  the 
annual  subsidy  provided  in  Spanish  concessions 
for  operation  of  submarine  cables  in  the  Philip- 
pine Islands,  under  treaty  of  December  10, 1898, 
with  Spain,  and  contract  between  United  States 
and  telegraph  company,  does  not  arise  out  of 
treaty  stipulations  so  as  to  be  excluded  from 
jurisdiction  of  Court  of  Claims  by  Rev.  St  § 
1066  (U.  S.  Comp.  St  1901,  p.  739),  but  on  an 
implied  contract  with  the  i^overnment,  within 
Act  March  3,  1887,  defining  jurisdiction  of  such 
court — Id. 

Court  of  Claims  has  no  jurisdiction,  under 
Act  March  3,  1887,  of  an  action  against  United 
States  based  on  the  torts  of  its  agents  by  which 
claimant  alleges  he  was  deprived  of  rights  un- 
der the  federal  Constitution. — Basso  v.  United 
States,  36  S.  Ct  226,  239  U.  S.  602,  60  h.  Ed. 
462,  affirming  judgment  49  Ct  CL  700. 

An  undertaking  on  the  part  of  the  United 
States  to  pay  the  patentee  of  an  improvement 
for  use  of  nis  invention  can  be  implied  so  as  to 
bring  the  claim  within  the  cognizance  of  the 
court  of  claims  where  the  government  expressly 
disclaimed   any    use  of   the   patented   device.— 


Farnham  v.  United  States,  36  S.  Ct  427,  240 
U.  S.  537,  60  L.  Ed.  786,  modifying  judgment 
49  Ct  CL  19. 

^»450.  — —  Set-oifs  amd   eounterclaims 
in  general. 

See  IS  Cent.  Dig.  Courts,  S  1182. 

A  set-off  in  favor  of  the  United  States 
against  the  demand  of  a  commissioner  of  a  fed- 
eral Circuit  Court  for  five  cents  more  per  folio 
for  drawing  complaints  in  civil  rights  cases 
than  the  amount  he  had  been  paid  as  in  full 
for  such  services  may  be  allowed  by  the  Court 
of  Claims,  under  the  broad  provisions  of  Rev. 
St  U.  S.  i  1059  ru.  S.  Comp.  St  1901,  p.  734], 
and  Act  March  3,  1887,  c.  359,  {  1,  24  Stat. 
505  [U.  S.  Comp.  St  1901,  p.  752],  to  the  ex- 
tent of  fees  improperly  and  unlawfully  paid 
him  in  the  settlement  of  his  former  account, 
which  was  approved  by  the  Circuit  Court  "sub- 
ject to  revision  by  the  accounting  officers  of  the 
United  States  Treasury,"  even  though  some  of 
such  illegal  payments  were  made  later  than  the 
filing  of  the  clainL—Allen  v.  United  States,  27 
S.  Ct  324,  204  U.  S.  581,  51  L.  Ed.  634. 

—  Claima    referred    by    Con- 


See  13  Cent.  Dig.  Courts,  S  1170. 

A  special  act  of  congress  authorizing  the 
court  of  claims  to  inquire  into  the  merits  of  a 
claim,  to  determine  what  are  the  just  rights  in 
law  of  the  claimant,  "and  if,  on  a  full  hearing, 
the  court  shall  find  the  said  claim  is  just,'*  to 
render  judgment  against  the  United  States  for 
the  sum  due,  commits  to  the  court  the  deter- 
mination of  the  legal  rights  of  the  claimant,  and 
empowers  it  to  pass  upon  all  questions  of  law 
or  fact  affecting  such  rights.  Judgment  30  Ct 
CL  378,  affirmed.— Qakes  v.  United  States,  19 
S.  Ct  864,  174  U.  S.  778,  43  L.  Ed.  1169. 

^=»452.  — -  Claims    referred  by   ezecn- 
tlve  departments. 

See  IS  Cent  Dig.  Courts,  9  1171. 

Any  claim  made  against  an  executive  de- 
partment "involving  disputed  facts  or  contro- 
verted questions  of  law,  where  the  amount 
in  controversy  exceeds  $3,000,  or  where  the  de- 
cision will  affect  a  class  of  cases,  or  furnish  a 
precedent  for  the  future  action  of  any  executive 
department  in  the  adjustment  of  a  class  of  cas- 
es, without  regard  to  the  amount  involved  in 
the  particular  case,  or  where  any  authority, 
right,  privilege,  or  exemption  is  claimed  or  de- 
nied under  the  constitution,"  may  be  transmit- 
ted to  the  court  of  claims  by  the  head  of  such 
department  under  Rev.  St.  §  1063,  for  final  ad- 
judication, provided  such  claim  be  not  barred 
by  limitation,  and  be  one  of  which,  by  reason  of 
ita  subject-matter  and  character,  that  court 
could  take  judicial  cognizance  at  the  voluntary 
suit  of  the  claimant.— United  States  v.  State  of 
New  York,  160  U.  S.  598,  16  S.  Ct  402,  40  L. 
Ed.  551. 

Any  claim  embraced  by  Rev.  St.  i  1063, 
may,  in  the  discretion  -  of  the  executive  depart- 
ment in  which  it  is  pending,  and  with  the  ex- 
pressed consent  of  the  plaintiff,  be  transmitted 
to  the  court  of  claims  under  the  Tucker  act  of 
March  3,  1887  (chapter  339),  without  regard  to 
the  amount  involved,  for  a  report  merely  ad- 
visory in  its  character,  of  facts  and  conclusions 
of  law. — Id- 

Any  claim  embraced  by  Rev.  St  §  1063, 
without  regard  to  its  amount,  and  whether  the 
claimant  consents  or  not,  may  be  transmitted, 
under  the  Bowman  act  of  March  3,  1883  (chap- 
ter 116),  to  the  court  of  claims  by  the  head  of 
the  executive  department  in  which  it  is  pend- 
ing, for  a  report  to  such  department  of  facts 
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and  conclusions  of  law  for  ^ts  guidance  and 
action."— Id. 

In  eyery  case  inrolving  a  claim  of  money 
transmitted  by  the  head  of  an  executive  depart- 
ment to  the  court  of  claims  under  the  Bowman 
act,  a  final  judgment  or  decree  may  be  ren- 
dered when  it  appears  to  the  satisfaction  of 
the  court  that  the  case  is  one  of  which  the 
court,  at  the  time  such  claim  was  filed  in  the 
department,  could  have  taken  jurisdiction,  at 
the  voluntary  suit  of  the  claimant,  for  pur- 
poses of  final  adjudication.->Id. 


—  Olmims  asaimat  Dlatriot  of 
OolnmMa. 

Bee  18  Cent  Dig.  Courts,  |  1184. 

Where  the  board  of  audit  passes  on  a  claim 
for  breach  of  contract  with  the  board  of  pub- 
lic works  of  the  District  of  Columbia,  and 
marks  it  '^disallowed,"  it  is  the  same  as  ''re- 
jected," within  Act  June  16,  1880,  |  8  (21  Stat 
284,  286),  providing  that  "no  claim  shall  be  pre- 
sented to  or  considered  by  Hie  court  of  claims 
under  the  provisions  of  this  act  which  was  re- 
jected by  the  board  of  audit";  and  the  fact  that 
the  amount  of  damages  claimed  before  the  court 
of  claims  is  larger  than  that  presented  to  the 
board  of  audit  £b  of  no  importance,  where  the 
contract  relied  on  is  the  same.— Brown  v.  Dis- 
trict of  Columbia,  127  U.  S.  579,  8  S.  Ct  1314, 
32  L.  Bd.  262. 

EiQuitable  jurisdiction  to  reform  a  contract 
for  street  improvements  in  the  District  of  Co- 
lumbia, in  order  to  determine  the  amount  due 
under  such  contract  to  the  claimant,  was  con- 
ferred on  the  Court  of  Claims  by  District  of  Co- 
lumbia Claims  Act  June  16,  1880,  21  Stat  284, 
c.  243,  giving  the  Court  of  Claims  original  le- 
gal and  equitable  jurisdiction  of  claims  arising 
out  of  contracts  for  public  work  in  the  District 
Judgment,  Barnes  ▼.  District  of  Columbia,  37 
Ct  CI.  342,  affirmed.— District  of  Columbia  v. 
Barnea,  25  S.  Ct  401,  197  U.  S.  146,  49  L. 
Ed.  699. 

Compensation  for  work  done  ontaide  of  the 
original  contract  may  be  awarded  by  the  Court 
of  Claims  under  District  of  Columbia  Claims 
Act  June  16,  1880,  21  Stat  284,  c.  243,  giving 
it  original  equitable  and  legal  jurisdiction  of  all 
claims  for  work  done  by  the  order  and  direc- 
tion of  the  commissioners  of  the  District,  and 
accepted  by  them  for  th^  use,  purposes,  or  bene- 
fit of  the  District— Id^ 


-^  Olvil  war  fllatina, 

See  U  Cent  Dig.  Courts,  S  UTS. 

The  railroad  of  claimant,  while  being  op- 
erated for  the  Confederate  government;  was 
seized  by  the  United  States,  and  retained  for 
military  purj^osee  till  the  end  of  the  war,  when 
the  aiHE»lication  for  its  return  was  granted. 
While  the  government  had  poasession,  it  re- 
moved a  quantity  of  rails,  and  stored  them,  and 
after  the  war  these  were  sold  by  the  govern- 
ment for  its  own  benefit  Held,  uiat  the  claim 
for  the  value  of  these  rails  was  one  "growing 
out  of  the  destruction  or  appropriation  of,  or 
damage  to,  property  *  *  *  in  the  suppres- 
sion of  the  Rebellion,"  within  Act  Feb.  18, 
1875,  c  80,  and  was  also  among  the  "claims 
crowing  out  of  the  late  Civil  War,"  within  Act 
March  8,  1887,  c  859,  and  hence  was  outside 
the  jurisdiction  of  the  court  of  claims.— Unit^ 
Stotes  V.  Winchester  ft  P.  R.  Co.,  163  U.  S. 
244,  16  S.  Ct.  998,  41  U  Ed.  146. 


^^  Tadlaw  depredatiom  elaims. 

Bee  18  Cent  Dls.  Courts,  |  1178. 

In  order  that  the  court  of  claims  may  take 
jurisdiction,  under  Act  Mar<^  3,  1891,  giving 
it  power  to  adjodieate  claims  "for  property  of 
dtisens  of  the  United  States  taken  or  destroyed 
by  Indians  belonging  to  any  band,  tribe  or  na- 
tion in  amity  with  the  United  States,"  the 
owner  of  the  property  must  have  been  a  citizen 


at  the  time  of  the  taking  or  destruction.— John- 
son V.  United  States,  160  U.  S.  546,  16  a  Ct 
377,  410  L.  Ed.  529. 

Act  March  3,  1891,  1 1,  d.  1  (26  Stat  851), 
relating  to  claims  of  Indian  depredations,  g:ive8 
the^  court  of  claims  jurisdiction  only  of  claims 
which  have  been  examined  and  aJlowed  by  the 
interior  department,  and  claims  which  have 
been  filed  and  were  pending  in  the  department 
at  the  date  of  the  passage  of  Act  March  3, 
1885.— Marks  v.  United  States,  161  U.  S.  297, 
16  S.  Ct  476,  40  L.  Ed.  706. 

Corporations  organized  under  state  laws  are 
citizens  of  the  United  States,  within  Act  Cong. 
March  3,  1891,  giving  the  court  of  daims  ju- 
risdiction over  "claims  for  property  of  citnens 
of  the  United  States"  destroyed  by  Indiana.^ 
United  States  v.  Northwestern  Express,  Stars 
ft  Transportation  Co.,  17  S.  Ct  206,  164  U.  8. 
686,  41  L.  Ed.  599. 

Act  March  3,  1891,  confers  jurisdiction  on 
the  court  of  claims  of  Indian  depredation  claims 
in  cases  specified  by  Act  March  3,  1885,  among 
others,  which  act  relates  to  claims  previously 
filed,  and  approved  bv  the  interior  department, 
and  claims  pending  therein,  "but  not  examined, 
on  behalf  of  citizens  of  the  United  States^ 
etc  Held,  that  such  court  had  no  JurisdictioA 
of  such  a  claim  filed  by  an  alien,  which  had  not 
been  acted  on  by  the  interior  department— Yer- 
ke  V.  United  States,  19  S.  Ct  441,  173  U.  & 
439,  43  L.  Ed.  760. 

'  The  court  of  claims  has  no  jurisdiction  of 
a  claim  for  property  destroyed  by  Indians  un- 
der Act  March  3,  1891,  giving  such  court  juris- 
diction of  all  claims  for  property  of  United 
States  citizens  taken  or  destroyed  by  Indians 
in  amity  with  the  United  States,  where  the 
claimant  had  not  acquired  citizenship  at  the 
time  the  depredations  were  committed.— Id. 

Where  a  case  involving  a  claim  for  Indian 
depredations,  which  has  been  passed  on  by  the 
secretary  of  the  interior,  is  reopened  for  trisl 
before  aie  court  of  claims  by  eitlker  party,  as 
provided  bv  the  act  of  March  8,  1891,  i  4  (26 
Stat  c.  538),  it  is  reopened  for  ail  purposes; 
and  the  question  of  habilitv,  as  well  as  of 
amount,  is  before  the  court  (or  readjudicatioD. 
Judgment  33  Ct  CI.  106,  affirmed.— Price  v. 
United  States,  19  S.  Ct  765,  174  U.  S.  373,  43 
L.  Ed.  1011. 

Neither  theprovisioa  of  section  1  of  the  act 
of  March  8,  1891,  creating  the  court  of  claims 
(26  Stat  c.  538),  which  gives  the  court  jurisdic- 
tion over  "all  claims  for  property  of  dtizcBS  of 
the  United  States  taken  or  destroyed  by  In- 
dians,'* nor  the  further  provision  which  extends 
such  jurisdiction  to  cases  which  had  been  exam- 
ined and  allowed  by  the  secretary  of  the  interior 
under  the  provisions  of  the  act  of  March  3, 1885 
(23  Stat.  376,  c  841),  which  authorized  bim  to 
"determine  the  kind  and  value  of  all  property 
damaged  or  destroyed*'  by  reason  of  Indian  dep- 
redations, confers  powers  on  the  court  to  allow 
consequential  damages  resulting  to  a  daimant  by 
reason  of  the  taking  by  Indians  of  his  oxen 
while  he  was  transporting  goods  acrass  the 
plains, — leaving  him  without  means  of  transpor- 
tation, and  lessening  the  value  to  him  of  the  re- 
maining  property,  whid^  was  neither  taken,  de- 
stroyed, nor  intrinsically  damaged,— aJtbough 
such  damages  may  have  been  awarded  by  de 
secretary.  The  courts  cannot  by  construction 
enlarge  their  powers  to  allow  daUns  against  the 
government  beyond  those  expressly  givea  by 
congress.— Id. 

Indian  depredations  committed  in  Mexico 
on  property  of  a  dtisen  of  the  ITnlted  States* 
although  the  pronerty  was  taken  by  Indians  ia 
amity  with  the  United  States  and  brought  by 
them  into  the  United  States,  do  not  create  any 
claim  against  the  United  States  onder  tiie  act 
of  congress  of  March  3,  1891,  fiTing  jurlsdie- 
tion  to  the  court  of  daims  for  depCMatlops  by 
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Indians  in  amitj  with  fhe .  United  States. 
Judgment,  Corralitos  Stock  Ca  ▼.  United  States, 
33  Ct.  a.  342,  affirmed.— Corralitos  Co.  v.  Unit- 
ed States,  20  S.  Ot.  ©41,  178  U.  S.  280,  44  L. 
Ed.  1069. 

Citizenship  of  the  claimant  at  the  time  of 
filing  a  petition  to  recover  for  Indian  depreda- 
tions is  not  sufficient  to  give  jurisdiction  to  the 
court  of  claims,  if  he  was  not  a  citizen  at  the 
time  of  the  depredations.  Judgment,  Coutzen  ▼. 
United  States.  33  Ct  CI.  475.  affirmed.— Contz- 
ea  y.  United  States,  21  S.  Ct.  08, 179  U.  S.  191, 
45  L.  Ed.  148. 

An  affidavit  of  a  claimant,  accompanying 
a  claim  for  compensation  for  Indian  depreda- 
tions, filed  in  the  interior  department  before  l^e 
Sassage  of  the  Indian  depredation  act  of  March 
,  Ig^l,  c.  538,  26  Stat  851  [U.  S.  Comp.  St 
1901,  p.  758],  is  not  "evidence,"  within  the 
meaning  of  section  2  of  that  act  (26  Stat  S52 
[U.  S.  Comp.  St  1901,  p.  760]),  preserving  as 
pending  casef-  those  in  woich  evidence  had  reen 
presented,  since  the  word  "evidence"  must  be 
considered  as  referring  to  the  prior  act  of  1872 
(17  Stat  190.  c  233),  and  the  resnilations  au- 
thorized tibereby,  which  required  claims  for  such 
depredations  to  be  accompanied  by  the  deposi- 
tions of  two  or  more  persons  having  personal 
cognizance  of  the  facts.— Nesbitt  v.  United 
States,  22  S.  Ct  805,  186  U.  S.  153,  46  L.  Ed. 
1100. 

A  claim  for  compensation  for  Indian  depre- 
dations is  not  relieved  from  the  conditions  of 
Act  March  3,  1891,  c.  538,  §  2,  26  Stat  852 
[U.  S.  Comp.  St  1901,  p.  760],  preserving  as 
pending  cases  only  those  in  which  evidence  had 
been  presented,  by  the  provision  of  section  4 
of  that  act  (26  Stat  852  [U.  S.  Ck>mp.  St  1001. 
p.  761}),  that  in  considering  the  merits  of 
claims  presented  to  the  court  of  claims  an^  tes- 
timony, affidavits,  or  other  papers  on  file  in  the 
department  relating  to  such  claim  shall  be  con- 
sidered as  competent  evidence,  as  this  provision 
is  only  applicable  to  the  claim  after  it  is  pre- 
sented to  the  court  of  claims.— Id. 

A  claim  was  not  pending  before  Congress 
prior  to  the  Indian  depredation  act  of  March  3, 
1891,  so  as  to  prevent  application  of  the  re- 
strictive clause  in  section  z  of  that  act  exclud- 
ing from  the  jurisdiction  of  the  Court  of  Claims 
all  claims  accruing  before  July  1,  1865,  unless 
the  claim  is  pend£ag  before  passage  of  the  act, 
where  the  claim  for  depredation  was  one  for 
reimbursement  for  a  depredation  committed  by 
Mormons  and  not  by  Indians. — ^Thurston  v. 
United  States,  34  S.  Ct  394,  232  U.  S.  469,  58 
L.  Ed.  688. 


-*—  Olmlms  against  foreign  goT- 

MnunentSa 
Bee  18  Gent  Dig.  Oourts,  9  U74. 

Rev.  St  i  1006,  denies  to  the  court  of 
claims  jurisdiction  over  claims  depending  on 
treaties  with  foreign  governments,  and  hence 
that  court  cannot  order  the  payment  of  losses 
out  of  the  fund  received  by  the  United  States 
from  Great  Britain  as  indemnitv  for  the  de- 
struction of  vessels  by  the  Confederate  steamer 
Alabama.— Great  Western  Ins.  Co.  v.  United 
States,  112  U.  S.  193,  5  S.  Ct  99,  28  L.  Ed. 
687 ;  Paulison  v.  Same,  112  U.  S.  193,  5  S.  Ct 
103,  28  L.  Ed.  687. 

A  claim  against  the  United  States  for 
moneys  awarded  by  the  commission  under  the 
convention  of  July  4,  1868,  with  Mexico,  is  not 
within  the  cognizance  of  the  court  of  claims, 
being  excluded  as  a  claim  founded  on  and  grow- 
ing out  of  a  treaty  with  a  foreign  nation,  with- 
in Rev.  St  §  1066,  and  authority  to  distribute 
these  awards  having  been  conferred,  by  act  of 
June  18,  1878,  on  the  secretary  of  state.— Al- 
Ung  V.  United  States,  114  U.  S.  562,  5  S.  Ct 
1080,  29  L.  Ed.  272. 


^=»460.  Proeedvra  im  generaL 

Sse  18  Cent  Dig.  Oourts,  8  1185. 

Act  Feb.  25,  1889  (25  Stat  694),  conferred 
on  the  court  of  claims  jurisdiction  to  try  the 
claim  of  the  "Old  Settlers,"  or  "Western  Chero- 
kees,"  set  forth  in  the  report  of  the  secretary 
of  the  interior  of  February  3,  1883,  "it  being 
the  intention  of  this  act  to  allow  the  said  court 
of  claims  unrestricted  latitude  in  adjusting  and 
determining  the  said  claim,  so  that  the  rights, 
legal  and  equitable,  both  of  the  United  States 
and  of  said  Indians,  may  be  determined";  and 
provided  for  an  appeal  to  the  supreme  court. 
Held,  that  the  latitude  conferred  must  be  deem- 
ed the  unrestricted  latitude  of  a  court  of 
equity  In  stating  an  account,  distributing  a 
fund,  and  framing  a  decree  so  comprehensive 
and  flexible  as  to  secure  to  each  suitor  his  joint 
and  individual  rights,  and  that  the  court  should 
m>t  be  hampered  by  rules  of  procedure  or  by 
mstinctions   between   law   and   equity.— United 

flS*^Jv^^S,M5S"»-  l^S  ^-  8-  427,  13  S.  Ct 
650,  37  L,  Ed,  509,  modifying  decree  Western 
Cherokee  Indians  v.  Same,  27  Ct  CI.  1. 

«=»461.  Idmitations. 

See  18  Cent  Dig.  Courts,  9  U86. 

Under  Act  Cong.  March  3,  1863,  c.  92, 
amending  Act  Cong.  Feb.  24,  1855,  c.  122,  de- 
claring that  "every  claim"  against  the  United 
States  cognizable  by  the  court  of  claims  shall 
be  barred,  unless  filed  within  six  years  after  it 
first  accrues,  the  limitation  begins  to  run 
against  a  claimant  whose  demand  arose  in  De- 
cember, 1865,  at  that  time,  notwithstanding  he 
was  under  disability  to  prosecute  it  because 
of  his  connection  with  the  Rebellion,  until  after 
the    amnesty    proclamation    of    December    25. 

}52^ir^«^^«^l  ^'  United  States,  2  S.  Ct  277 
107  U.  S.  123,  27  li.  Ed.  437.  «   ^^^  -^"» 

Rev.  St  U.  S.  I  1069,  providing  that  "ev- 
ery claim  against  the  United  States,  cognizable 
by  fte  court  of  claims,  shall  be  forever  barred 
unless  the  petition  is  filed .  •  ♦  •  within  six 
years  after  the  claim  first  accrues,*'  applies  as 
well  to  causes  of  action  thereafter  created  as  to 
SJ^S«SI?°.?S®SP«'— ®*ce  V.  United  States,  7  S. 
Ct  1377,  122  U.  S.  611,  30  L.  Ed.  793. 

The  act  of  Congress  of  February  5,  1877, 
authorizing  the  court  of  claims  to  take  juris- 
diction under  the  provisions  of  the  Act  of 
March  12,  1863,  providing  "for  the  collection 
€i  abandoned  property,"  etc.,  of  the  claim  of 
Robert  Erwin  **for  property  alleged  to  have 
been  taken  from  him/'  contains  no  provision  as 
to  when  suit  shall  be  brought  thereunder,  and, 
in  the  absence  of  such  special  limitation,  such 
a  suit  falls  within  Rev.  St  U.  S.  i  1069,  and  is 
barred  by  six  years.— Id. 

Plaintiff's  claim  against  the  United  States 
accrued  in  October,  1863,  but  was  never  pre- 
sented to  an^  executive  department  of  the  gov* 
ernment  until  July,  1874,  and  was  not  forward- 
ed to  the  court  of  claims  by  the  secretary  of  the 
treasury  until  August  1886.  Held,  that  claim- 
ant's right  to  judgment  was  barred  by  Rev.  St. 
U.  S.  i  1069,  which  provides  "that  every  claim 
against  the  United  States,  cognizable  by  the 
court  of  claims,  shall  be  forever  barred  unless 
the  statement  of  the  claim  be  filed  in  the  court 
or  transmitted  to  it  under  the  provisions  of  this 
act  [March  3,  1863],  within  six  years  after  the 
claim  first  accrues."— Finn  v.  United  States,  8 
S.  Ct.  82,  123  U.  S.  227,  31  Lu  Ed/m 

Rev.  St  U.  S.  §  1069.  providing  that  in  all 
cases  in  the  court  of  claims  the  petition  must 
be  filed  within  six  years  after  w  daim  ac* 
crues,  applies  to  a  suit  by  the  state  of  Louis- 
iana to  recover  from  the  United  States  moneys 
due  under  Act  Cong.  Feb.  20,  1811,  granting 
the  state  5  per  cent  of  the  net  proceeds  of 
lands  sold,  and  moneys  due  under  Acts  Sept 
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28,  1850,  and  March  2,  1855,  granting  to  the 
states  all  swamp  lands  therein,  and  the  price 
of  some  already  sold.— United  States  v.  State 
of  I.ouisiana,  8  S.  Ct.  1047,  127  U.  S.  182,  32 
L.  Ed.  66. 

Limitation  is  not  pleadable  in  the  court  of 
claims  against  a  claim  cognizable  therein,  and 
which  has  been  referred  by  the  head  of  an  ex- 
ecutive department  for  its  judicial  determina- 
tion, provided  such  claim  was  presented  for  set- 
tlement at  the  proper  department  within  six 
years  after  its  accruah—United  States  v.  State 
of  New  York,  16  S.  Ct.  402,  160  U.  S.  598,  40 

L.  Ed.  551. 

• 

A  claim  to  recover  from  the  United  States 
a  sum  of  money  covered  into  the  treasury  un- 
der Rev.  St  §§  306-508,  on  account  of  checks 
issued  and  not  presented  for  payment  within 
three'  years,  which  sum  was  credited  to  the 
payee  of  the  checks,  to  be  paid  him  at  any 
time  the  checks  should  be  presented,  does  not 
accrue,  within  the  meaning  of  Rev.  St.  §  1060, 
until  demand  has  been  made  for  payment  by  the 
person  entitled  thereto,  and  refused,  and  the 
court  of  claims  has  jurisdiction  to  entertain  a 
suit  for  its  recovery  at  any  time  within  six 
years  after  such  refusal.  Judgment,  Ward  well 
V.  United  States,  32  Ct.  CI.  30,  affirmed.— Unit- 
ed States  V.  Wardwell,  10  S.  Ct.  86,  172  U.  S. 
48.  43  L.  Ed.  360. 

^=»464.  Evidenoe  and  taking  proofs. 

See  18  Cent.  Dig.    Courts,   fi   1191. 

Ex  parte   affidavits   forming  exhibits  in  de- 

Startmental  reports  printed  as  congressional 
ocuments  were  not  made  evidence  m  a  suit 
in  the  Court  of  Claims,  brought  under  Act 
March  1,  1907,  c.  2290,  34  Stat.  1055,  by  the 

Erovisions  of  that  act  that  such  reports  shall 
e  evidence,  to  be  given  such  weight  as  the 
court  may  determine  for  them. — (1911)  Sac 
and  Fox  Indians  of  the  Mississippi  in  Iowa  v. 
Sac  and  Fox  Indians  of  the  Mississippi  in  Ok- 
lahoma, 31  S.  Ct  473,  220  U.  S.  481,  55  L. 
Ed.  552,  affirming  judgment  (1910)  45  Ct  CO. 
287. 

^:»467*   Rules  of  decision. 

See  IS  Cent.  Dig.  Courts,  S  1194. 

In  the  act  of  January  17,  1887,  referring 
to  the  court  of  claims  the  claim  of  Kinkeaa 
and  Sussman  for  rentals  of  a  certain  warehouse 
in  Sitka,  Alaska,  the  recital  that  the  claim- 
ants purchased  the  building  from  the  Russian- 
American  Company,  *'the  owner  of  said  build- 
ing," was  not  intended  to  require  the  court  to 
accept  such  ownership  as  a  fact,  but  that  ques- 
tion was  submitted  by  the  act  for  determina- 
tion under  the  terms  of  the  treaty  with  Russia. 
—Kinkead  v.  United  States,  150  U.  S.  483.  14 
S.  Ct  172,  37  L.  Ed.  1152,  distinguishing  Unit- 
ed States  V.  Jordan,  113  U.  S.  418,  5  S.  Ct 
585,  28  L.  Ed.  1013. 

C=>468.  FindinKs  or  report. 

See  13  Cent  Dig.   Courts,   9  119&. 

Recitals  in  a  finding  that  the  claim  in  suit 
was  supported  by  the  testimony  of  but  two  wit- 
nesses, and  that  *'the  court  is  not  satisfied  by 
this  evidence,"  followed  by  the  statement,  in 
the  opinion,  that  the  court  ''has  no  reason,  oth- 
er than  the  lapse  of  time  and  the  inaction  of 
the  claimant,  to  discredit  the  witnesses  or  sus- 
pect the  claim,"  do  not  justify  a  reversal,  on 
the  ground  that  the  court  attempted  to  create 
a  rule  of  evidence  as  to  the  number  of  witness- 
es necessary  to  prove  such  a  claim. — Stone  v. 
United  States,  17  S.  Ct  71,  164  U.  S.  380,  41 
L.  Ed.  477. 

The  finding  of  the  court  of  claims  in  an  ac- 
tion at  law  determines  all  matters  of  fact,  pre- 
cisely as  the  verdict  of  a  jury.— Id. 

The  finding  of  the  court  of  claims  in  an 
action  at  law  determines  all  matters  of  fact 
like  the  verdict  of  a  jory;    and  where  there 


is  any  evidence  of  a  fact  which  it  finds,  and  no 
exception  is  taken,  the  finding  is  final. — United 
States  V.  New  York  Indians,  19  S.  Ct  487,  173 
U.  S.  464,  43  L.  Ed.  769. 

A  finding  of  the  court  of  claims  that  the 
property  of  the  claimant  was  taken  and  carried 
away  by  Indians  while  he  was  traveling;  in  an 
Indian  reservation,  over  a  certain  trail,  "the 
same  being  an  established  trail,  en  route  from. 
Texas  to  a  market  in  Kansas,"  is  equivalent  to 
a  finding  that  the  trail  was  a  lawfully  estab- 
lished trail  permitted  by  the  laws  of  the  United 
States,  and  therefore  shows  that  he  was  not 
a  trespasser,  but  was  lawfully  on  the  reserva- 
tion at  the  time  when  his  property  was  taken. 
—United  States  v.  Andrews,  21  S.  Ct  46,  170 
U.  S.  96.  45  L.  Ed.  105. 

The  reply  of  the  Court  of  Claims  to  a  re- 
quest from  the  Commissioner  of  Indian  Affairs 
for  an  opinion  on  a  question  not  passed  upon 
in  its  original  opinion,  but  of  which  it  was  giv- 
en jurisdiction  by  Act  Oct  1,  1890,  c.  1249, 
26  Stat  636,  held  a  part  of  the  decision  of  the 
case.— (1912)  United  States  ex  rel.  Lowe  v. 
Fisher,  32  S.  Ct  196.  223  U.  S.  95.  56  L.  Ed. 
364,  affirming  judgment  (1910)  Same  t.  Bal- 
linger,  35  Appw  D.  C.  524. 

Findings  of  Court  of  Claims  on  a  claim  for 
the  price,  arising  from  alleged  use  by  the  Post 
Office  Department  of  claimant's  patented  de- 
vice for  pneumatic  transportation,  held  not 
open  to  objection  that  they  are  a  mere  recital 
of  the  evidence  instead  of  an  ascertainment 
of  the  ultimate  facts.— Beach  v.  United  States, 
33  S.  Ct  20,  226  U.  S.  243,  57  L.  £d.  206,  af- 
firming judgment  41  Ct  CL  110. 

<@=s>469.  New  triaL 

See  13  Cent.  Dig.  Courts,  |  1196;    47  Cent  Dig.  U. 
8.  S  146. 

The  court  of  claims  has  power,  under  Rev. 
St  fi  1068  [U.  S.  Comp.  St  1901,  p.  745],  to 
grant  a  new  trial  at  any  time  within  two  years 
after  the  final  disposition  of  the  claim;  and 
this  power  is  not  affected  by  the  pendency  of 
an  appeal,  or  in  any  way  restricted  by  a  man- 
date from  the  supreme  court — Belknap  t. 
United  States,  150  U.  S.  588,  14  S.  Ct  183, 
37  L.  Ed.  1191. 

The  court  of  claims  may  properiy  grant  a 
new  trial  after  an  appeal  by  the  government 
from  its  judgment  has  been  dismissed  for  fail- 
ure to  enter  the  same  in  the  supreme  court 
at  the  proper  time,  when  it  appears  that  such 
failure  was  due  to  an  understanding  by  the 
government's  counsel  that  the  appeal  was  to 
abide  the  decision  of  another  appeal,  involving 
the  same  question,  and  that  such  other  appeal 
has  resulted  in  a  reversal. — Id. 

A  new  trial  cannot  be  granted  by  the  court 
of  claims  on  the  ground  that  the  decision  is 
shown  by  a  later  decision  of  the  supreme  court 
to  have  been  erroneous,  under  Rev.  St  U.  S. 
§  1088  [U.  S.  Comp.  St  1901,  p.  745],  provid- 
ing for  new  trial  in  case  *'any  fraud,  wrong,  or 
injustice  in  the  premises  has  been  done  to  the 
United  States,"  since  this  refers  to  matters 
of  fact  whereby  fraud,  wrong,  or  injustice  has 
been  done. — In  re  District  of  Columbia,  21  S. 
Ct  357,  180  U.  S.  250,  45  L,  Ed.  516. 

Claims  under  Indian  Depredation  Act 
March  3,  1891,  c.  538,  26  Stat  851  (U.  S. 
Comp.  St.  1901,  p.  758),  are  embraced  by  the 
provisions  of  Rev.  St  U.  S.  fi  1088  (U.  S. 
Comp.  St  1901,  p.  745),  giving  the  Court  of 
Claims  power  to  grant  new  trials  on  motion 
on  behalf  of  the  United  States. — Sanderson  v. 
United  States,  28  S.  Ct  661,  210  U.  S.  168, 
52  L.  Ed.  1007. 

A  limitation  applicable  to  the  time  for 
filing  the  motion,  and  not  to  the  time  for  mak- 
ing the  decision  thereon,  is  made  by  the  pro- 
vision of  Rev.  St  U.  S.  $  1088  (U.  S.  Comp. 
St  1901,  p.  745),  that  the  Court  of  Claims, 
within  two  years  next  after  the  final  disposi- 
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don"  of  a  elaim,  may,  on  motion  on  behalf  of 
the  United  States,  grant  a  new  trial.~Id. 

See  13  Cent  Dig.  Courts.  19  1197.  119S. 

Under  Rev.  St.  {  707,  providing  that  •'an 
appeal  to  the  supreme  court  shall  be  allowed 
on  behalf  of  the  United  States  from  all  judg- 
ments of  the  court  of  claims  adverse  to  the 
United  States,  and  on  behalf  of  the  plaintiff 
in  any  case  where  the  amount  in  controversy 
exceeds  three  thousand  dollars,*'  the  court  be- 
ing adverse  to  the  claimant  on  the  merits  can- 
not render  judgment  against  the  United  States 
pro  forma,  for  the  purpose  of  an  appeal  to 
the  supreme  court,  on  a  question,  because  it 
would  affect  a  class  of  cases.— United  States  v. 
Gleeson,  124  U.  S.  255.  8  S.  C3t  502,  31  L.  Ed. 
421, 

Act  Cong.  July  8,  1886,  referred  to  the 
court  of  claims  for  adjudication  appellees' 
claims  "for  property  taken  and  impressed  into 
the  service  of  the  United  States."  Held  error 
for  the  court  to  render  a  judgment  based  on 
damages  arising  from  mere  detention  and  delay 
of  the  property.— United  States  v.  Irwin,  127 
U.  S.  125,  8  S.  Ct.  1033,  32  L.  Ed.  99. 

Under  the  Indian  depredation  act  (26  Stat, 
c.  538)  the  court  of  claims  may  enter  judgment 
against  the  United  States  alone  for  the  value 
of  the  property  of  citizens  taken  or  destroyed 
by  Indians,  where  the  tribe  to  which  the  depre- 
dators belong  cannot  be  identified,  and  such 
inability  is  stated.— United  States  v.  Gorham, 
17  S.  Ct  382,  165  U.  S.  316,  41  L.  Ed.  729. 

Vm*   OONOURRENT   AND    OONFLIOT- 

INO  JURISDICTION,  AND 

COMITY. 

(A)  COURTS  OP  SAME  STATE,  AND 
TRANSFER  OF  CAUSES. 

9ee  IS  Cent  Dig.  CourU,  §fi  1199-1323. 

Change  of  venue,  see  Venue,  ^=»42-79. 
Grounds  for  relief  by  injunction,  see  Injunction, 

<S**>32. 
Removal  of  action  from  state  court  to  United 

States   court   see   Removal   of   Causes. 
Transfer  of  criminal  causes,  see  Criminal  Law, 

«s»101. 

(B)  STATE  COURTS  AND  UNITED 
STATES  COURTS. 

Authority  of  United  States  courts  to  discharge 
on  habeas  corpus  persons  in  custody  of  state 
autliorities^    see   Habeas   Corpus,   ^=»45. 

Conflict  of  jurisdiction  between  state  and  ad- 
miralty courts,  see  Admiralty,  ^=»3. 

Courts  of  bankruptcy  and  state  courts,  see 
Bankruptcy,  ^=>20,  211,  296. 

Exclusive  admiralty  jurisdiction,  see  Maritime 
Liens,  <S=s>60,  74. 

In  suits  for  infringement  of  trade-mark,  see 
Trade-Marks  and  Trade-Names,  ^=»90. 

Prohibition  against  proceedings  in  state  court, 
see  Prohibition,  ^=^Z, 

^=»489«   EzclnsiTe   or   oonenrrent   |iizis« 
diction. 

See  13  Cent  Dig.  Courts,  if  404,  1324-1330^  1333-1341, 
1372-1374;  11  Cent.  Dig.  Copyr.  {{  49.  67;  38  Cent. 
Dig.  Pat  I  177^ :    46  Cent  Dig.  Trade-Marks,  9  100. 

Congress  has  not  undertaken  to  invest  the 
judicial  tribunals  of  the  United  States  with 
exclusive  jurisdiction  of  issuing  writs  of  habeas 
corpus  in  proceedings  for  the  arrest  of  fugitives 
from  justice,  and  their  delivery  to  tl^e  authori- 
ties of  the  state  in  which  they  stand  charged 
with  crime.— Robb  v.  Connolly,  111  U.  S.  624, 
4  S.  Ct.  544,  28  L.  Ed.  542. 


Act  Cong.  1789,  |  9  (Rev.  St  §|  563,  711), 
^ave  the  United  States  district  courts  exclusive 
jurisdiction  of  all  suits  for  penalties  and  for^ 
feitures  incurred  under  the  laws  of  the  United 
States.  The  national' banking  act  of  June  3, 
1864,  as  amended  February  18,  1875  (Rev.  St 
§§  5197,  5198),  authorized  national  banks  to 
sue  and  be  sued  in  any  court  as  fully  as  nat- 
ural persons,  and  provided  that  suits  against 
them  might  be  brought  in  the  United  States 
Courts  in  the  district,  or  "in  any  state,  coun- 
ty, or  municipal  court  in  the  county  or  city, 
in  which  said  association  is  located,  having 
jurisdiction  in  similar  cases.  Held,  that  the 
latter  act  modified  the  former  in  respect  to 
jurisdiction  of  actions  against  national  banks 
for  penalties,  and  gave  concurrent  jurisdiction 
to  the  state  courts.— First  Nat.  Bank  v.  Mor- 
gan, 132  U.  S.  141,  10  S.  Ct  37,  33  L.  Ed.  282. 

There  is  no  jurisdiction  in  the  federal  courts 
to  determine  a  question  as  to  the  right  of  a 
father  to  have  the  custody  of  his  infant  child, 
as  against  the  grandfather,  who  detains  it. 
Such  questions  belong  exclusively  to  the  polity 
of  the  several  states.— Ex  parte  Burrus,  136 
U.  S.  586,  10  S.  Ct  850,  34  L.  Ed.  500. 

In  an  action  for  the  price  of  a  patented 
machine  sold,  a  state  court  has  jurisdiction  to 
entertain  the  defense  that  the  patent  was  in- 
valid, and  the  machine  an  infringement  upon 
other  patents,  and  to  receive  evidence  tending 
to  show  these  facts,  since  such  questions  arise 
only  collaterally.  40  N.  E).  1032.  155  111.  531, 
aflBrmed.— Pratt  v.  Paris  Gaslight  &  Coke  Co., 
18  S.  Ct  62,  168  U.  S.  255,  42  L.  Ed.  458. 

Rev.  St.  §  711,  vesting  exclusive  jurisdic- 
tion in  the  federal  courts  of  *'cases"  arising 
under  the  patent  laws,  does  not  deprive  the 
state  courts  of  power  to  determine  questions 
arising  under  the  patent  laws;  for  there  is  a 
clear  distinction  between  a  case  and  a  question 
arising  under  those  laws.  The  former  arises 
when  the  plaintiff,  in  his  opening  pleading, 
sets  up  a  right  under  the  patent  laws  as  a 
grouna  of  recovery,  and  then  the  state  courts 
have  no  jurisdiction.  The  latter  may  appear 
in  the  plea,  answer,  or  testimony,  and  the  state 
courts  are  authorized  to  decide  tnem. — Id. 

The  courts  of  a  state  have  jurisdiction  con- 
current with  those  of  the  United  States  of  a 
suit  brought  by  the  state  against  citizens  of 
other  states. — Plaquemines  Tropical  Fruit  Co. 
V.  Henderson,  18  S.  Ct  685,  170  U.  S.  511,  42 
L.  Ed.  1126. 

An  attachment  against  a  national  bank  as 
garnishee  is  not  an  attachment  against  the 
bank  or  its  property  or  a  suit  against  it  with- 
in the  meaning  of  Kev.  St.  U.  S.  §  5242,  pro- 
hibiting suit  against  such  bank  in  a  state  court, 
with  a  view  to  acquiring  a  preference  over  oth- 
er creditors,  after  insolvency  or  in  contempla- 
tion thereof. — Earle  v.  Commonwealth  of  Penn- 
sylvania, 20  S.  Ct  915,  178  U.  S.  449,  44  L. 
Ed.  1146. 

A  suit  by  a  riparian  owner  to  prevent  in- 
terference with  his  rights  in  a  submerged  water 
front  by  an  officer  of  the  United  States  in 
possession  of  a  pier  built  by  the  government  is 
not  to  be  deemed  a  suit  against  the  United 
States  of  which  a  state  court  cannot  take  juris- 
diction without  the  consent  of  the  United 
States,  although  in  determining  the  question 
the  court  may  have  to  consider  whether  the  de- 
fendant could  constitutionally  acquire  from  the 
United  States  authority  to  obstruct  the  plain- 
tiffs access  to  navigable  water  in  front  of  his 
land  without  making  or  securing  compensation 
to  him.  Judgment  Tl  N.  W.  1091,  113  Mich. 
565,  4  Detroit  Leg.  N.  409,  67  Am.  St  Rep. 
484,  affirmed.— Scranton  v.  Wheeler,  21  S.  Ct 
48,  179  U.  S.  141,  45  L.  Ed.  126. 

State  courts  have  concurrent  jurisdiction 
with  federal  courts  to  determine  the  constitu- 
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tionality  of  a  state  statute  wliidi  Is  attacked  as 
Id  violation  of  the  federal  constitution.— Blythe 
T.  Hinckley,  21  S.  Ct.  390, 180  U.  S.  333,  45  L. 
VSd.  557. 

Any  legal  right  which  a  stockholder  of  a 
national  bank  may  have  to  obtain  an  inspection 
of  its  books  may  be  enforced  in  the  state  courts 
by  mandamus,  in  view  of  the  provision  of  Act 
Aug.  13,  1888,  c.  866,  25  Stat  433  [U.  S. 
Gomp.  St  1901,  p.  508],  that  for  actions  against 
national  banks  at  law  or  in  equity  they  shall  be 
deemed  dtisens  of  the  state  in  which  they  are 
located,  and  that  in  such  cases  the  federal  Cir- 
cuit and  District  Courts  shall  have  jurisdiction 
only  as  in  cases  between  individual  citizens  of 
the  same  state.  Judgment  Harkness  v.  Guth- 
rie, 75  P.  624,  27  Utah,  248,  107  Am.  St  Rep. 
664,  affirmed.— Guthrie  t.  Harkness,  26  S.  Ct 

4,  199  U.  S.  148,  50  U  Bd.  130,  4  Ann«  Cas. 
433. 

The  exdusive  jurisdiction  of  a  federal  Cir- 
cuit Court  arising  out  of  the  possession  of  the 
res  in  a  suit  to  foreclose  a  railroad  mortgage 
may  be  so  continued,  after  the  delivery  of  the 

Sroperty  to  the  purchaser  under  the  foreclosure 
ecree  and  the  discharge  of  the  receiver,  by 
reserving  in  such  decree  jurisdiction  over  the 
property  and  cUdms  in  respect  to  it,  and  the 
right  to  ti|ke  it  again  into  possession  and  ex- 
ercise again  the  power  of  sale,  as  to  prevent  a 
state  court  from  thereafter  decredng  a  sale  of 
the  property  to  satisfy  the  lien  of  certain  equip- 
ment bonds  in  a  suit  begun  before  the  property 
was  taken  into  the  possession  of  the  federal 
court  Decree  (Sup.  1906)  78  N.  E.  1141,  74 
Ohio  St  483,  rever8ed.—Wabash  R,  Co.  v.  Adel- 
bert  Ck>llege  of  Western  Reserve  University,  28 

5.  Ct  182,  208  U.  S.  38,  52  Ix  Ed.  379,  rehear- 
ing denied  28  S.  Ct  425,  208  U.  S.  600,  52  L. 
Ed.  642. 

The  federal  Circuit  Court  for  the  District 
of  Nevada  and  the  California  state  courts  have 
concurrent  jurisdiction  to  determine  the  relative 
rights  of  parties  claiming,  the  one  in  Nevada 
and  the  other  in  California,  to  be  entitled  to  ap- 
propriate, as  against  each  other,  the  waters  of 
an  fnterstate  stream.— (1910)  Rickey  lAud  & 
CatUe  Co.  v.  Miller  &  Lux.  31  S.  (5t.  11,  218 
U.  S.  258,  64  L.  Ed.  1032,  affirming  decrees 
aOOT)  152  E.  11,  22,  81  C.  C.  A,  207,  218. 

A  collision  between  a  vessel  and  a  support- 
ing pier  of  a  bridge  over  a  navigable  water- 
way of  the  United  States,  caused  by  the  negU- 
gent  management  of  the  vessel,  and  resulting 
s  the  collapse  of  a  span  of  the  bridge,  and  its 
fall  into  the  stream,  is  a  nonmaritime  tort  and 
a  cause  of  action  arising  thereon  is  therefore 
not  within  the  exclusive  admiralty  jurisdiction 
of  the  federal  courts,  but  the  owner  of  the 
bridge  may  pursue  the  remedy  afforded  by  a 
state  statute,  even  though  that  law  gives  a  lien 
on  the  vesseL— (1911)  Martin  v.  West  32  S. 
Ct  42,  222  U.  S.  191.  56  L.  Ed.  159,  36  L.  R. 
A.  (N.  S.)  592.  affirming  judgment  (1908)  West 
▼.  Martin,  97  P.  1102,  51  Wash.  85,  21  L.  R.  A. 
(N.  S.)  324. 

The  enforcement  of  rights  under  Employ- 
ers* liability  Act  April  ^,  1908,  c.  149,  35 
Stot  65  (U.  S.  Oomp.  St  Supp.  1909,  p.  1171), 
regulating  the  liability  of  interstate  railway 
carriers  for  the  death  or  injury  of  their  em- 
ployes while  engaged  in  interstate  commerce, 
cannot  be  regarded  as  impliedly  restricted  to 
the  federal  courts,  An  view  of  the  concurrent 
jurisdiction  provision  of  Judiciary  Act  Aug.  13, 
1888.  c  866,  J  1,  25  Stat  433  (U.  S.  (3omp. 
St  1901,  p.  508),  and  of  the  amendment  made 
by  Act  April  5,  1910,  c.  143,  36  SUt  291,  to 
the  original  employers'  liability  act  which,  in- 
stead of  granbng  jurisdiction  to  the  state 
courts,  presupposes  that  they  already  possess 
it-H[1912)  Mondou  ▼.  New  York,  N.  H.  &  H. 
R.  Ca.  32  S.  Ct  169,  223  U.  S.  1,  56  Ix  Ed. 
827,  88  U  R.  A.  (N.  S.)  44,  reversing  Judg- 
ment (1900)  78  A.  762,  82  Conn.  378. 


Damage  caused  hf  failure  of  connecting 
carrier  in  interstate  shipment  to  deliver  goods 
to  consignee,  for  which  the  initial  carrier  is 
liable  under  amendment  (Act  June  29,  19()6,  c 
3591,  34  Stat  584  [U.  S.  Comp.  St  Supp.  1909, 
p.  1149]),  to  interstate  commerce  act  (Act  Feb. 

4,  1887,  c.  104,  24  Stat  370  [U.  S.  Comp.  St 
1901,  p.  81541),  is  not  traceable  to  violation  of 
the  statute,  for  which  under  section  9  of  the 
original  act  redress  can  only  be  had  in  Inter- 
state Commerce  Commission  or  federal  courts. 
—(1912)  Galveston,  H.  &  S.  A.  Ry.  CJo.  t.  Wal- 
lace. 32  S.  Ct  205,  223  U.  S.  4&,  56  U  Bd. 
516.  affirming  judgment  (Civ.  App.  1909)  117 

5.  W.  169,  and  (Cfir.  App.  1909)  Same  t.  Ctow. 
Xd.  170. 

Jurisdiction  of  state  courts  extends  to  any 
civil  and  transitory  cause  of  action  created  by 
a  foreign  state,  if  not  of  a  character  opposed 
to  the  public  policy  of  the  state  in  which  it  it 
brought— Id. 

State  court  may  enforce  liability  of  initial 
carrier  of  interstate  shipment  arising  under 
Carmack  amendment  (Act  June  29,  1906,  c. 
3591,  34  Stat  584  [U.  S.  Comp.  St  Supp.  1909, 
p.  1149])  to  Interstate  Commerce  Act  Feb.  4, 
1887,  c.  104,  24  Stat  379  (U.  S.  Comp.  St 
1901,  p.  8154).-Id. 

A  suit  by  the  assignee  of  patent  to  compel 
the  a^Ssignor  and  assignee  of  a  later  patent  iip- 
pearing  to  be  for  an  improvement  to  assign 
patent  for  siich  improvement  to  complainant  is 
within  jurisdiction  of  a  state  court— (1912) 
New  Bfiarshall  Engine  Co.  t.  Marshall  Engine 
Co.,  32  S.  Ct  238,  223  U.  S.  473,  56  U  Ed. 
513,  affirming  decree  (1908)  Marshall  Engine 
Co.  V.  New  Marshall  Engine  Go.,  85  N.  B.  741, 
199  Mass.  546. 

The  grant  in  Act  Feb.  4, 1887, 1 9,  of  choice 
between  complaint  to  Interstate  Commei«e 
Commission  b^r  person  damaged  by  common  car^ 
rier,  and  suit  in  federal  court  for  damages,  was 
exclusive  of  any  remedy  in  the  state  courts.-— 
Pennsylvania  R.  Co.  v.  Puritan  CotA  Min.  (>>.. 
35  S.  Ct  484,  237  U.  S.  121.  59  L.  Ed.  867.  af- 
firming judgment  Puritan  Cloal  Mining  Go.  ▼• 
Pennsylvania  R.  Co.,  85  A.  426,  287  Pa.  420; 
Ann.  Cas.  1914B,  37. 

Jurisdiction  of  state  courts  in  any  case  not 
involving  matters  within  the  power  and  discre- 
tion of  Interstate  Commerce  Commission,  or  as 
to  which  the  jurisdiction  of  the  federal  courts 
had  been  made  exdusive,  was  not  superseded  by 
Act  Feb.  4,  1887,  ||  S,  9,  22.— Id. 

State  courts  have  jurisdiction  concurrent 
with  federal  courts,  under  Act  Feb.  4,  1887,  I 
22,  of  a  suit  by  a  diipi>er  against  an  interstate 
carrier  for  damages  arising  in  interstate  com- 
merce.—Id. 

State  and  federal  courts  have  concurrent  ju- 
risdiction without  preliminary  finding  by  In- 
terstate Commerce  (Commission  under  Act  Feb. 
4,  1887,  f  22,  of  a  suit  by  a  coal  mining  com- 
pany against  an  interstate  carrier  for  damagee 
arising  in  interstate  commerce.— Id. 

State  courts  have  jurisdiction  concurrent 
with  federal  courts  under  Act  Feb.  4.  1887.  | 
22,  of  A  mdt  against  an  Intsntate  carrier  for 
efiknages  in  interstate  commerce. — ESastern  Ky. 
Co.  of  New  Mexico  v.  liUlefield,  85  S.  Ct  489. 
237  U.  S.  140,  59  U  Ed.  878,  dismissing  appeal 
(Tex.)  154  S.  W.  543. 

Act  March  8,  1871,  |  1.  gave  no  exceptional 
federal  jurisdiction  of  suits  against  railroad 
corporation  created  under  it— Bankers*  Trust 
Ca  T.  Texas  ft  P.  Rv.  O.,  36  &  Ct  569^  2a 
U.  S.  295,  60  U  Ed.  lOia 

^s»490.  Oonlty  im  cemexml. 
See  11  Cent  Dig.  CourU,  ||  IMS.  tUL 

A  federal  Circuit  Court  If  properly  appeal- 
ed to,  cannot  decline,  on  the  ground  of  diecr^ 
tion  or  comity,  to  take  jurisdiction  of  a  suit 
to  enjoin  the  enforcement  ol  state  atatotw  fix- 


[Siip.CtX)Ur -Pace  S291 


COURTS,  Vin  (B) 


4s»498 


ing  gaB  rates  which  are  asserted  to  vidate  the 
federal  Constitution.  Decree  (O.  C.  1907)  Con- 
solidated Gas  Co.  V.  City  of  New  York,  157  F. 
849,  reversed.— Willcox  v.  Consolidated  Gas  Co. 
of  New  York,  29  S.  Ct  192.  212  U.  S.  19,  63 
Ix  Ed.  382,  16  Ann.  Cas.  1034,  48  U  E.  A.  (N. 
S.)  1134. 

^=»492.  PHority  of  InrisfUotion. 

See  13  Cent.  Dig.  Courts,  §  1S46. 

The  filing  of  a  bill  for  foreclosure  of  a  mort- 
gage in  a  federal  court,  and  the  issuing  of  a  sub- 
p<Bna  in  the  suit,  give  jurisdiction  as  against 
an  action  subsequently  commenced  in  a  state 
court  by  a  summons  which  was  served  before 
service  of  the  writ  of  subpoena  issued  by  the  fed- 
eral qonrt  Judgment  61  N.  E.  56,  173  HI.  449, 
reversed.— Farmers'  Loan  &  Trust  Co.  v.  Lake 
St  EL  R.  C6„  20  S.  Ct  664,  177  U.  S.  61,  44 
Ii.Ed.667. 

Jnrisdictioift  of  a  state  court  of  the  property 
of  a  foreign  corporation  attaches  so  as  to  pre- 
vent interference  on  the  part  of  a  federal  court 
when  a  receiver  has  been  appointed  and  quali- 
fied, although  he  has  not  taken  actual  posses- 
sion of  the  property.  Judgment  (C.  C.  A.  1907) 
State  of  Texas  v.  Palmer,  158  F.  706,  85  C.  C. 
A.  603,  22  L.  R.  A.  (N.  S.)  316,  modified.— 
Palmer  v.  State  of  Texas,  29  S.  Ct  230,  212  U. 
S.  118,  53  U  Ed.  435. 

The  federal  Circuit  Court  for  the  District 
of  Nevada,  and  the  California  state  courts,  hav- 
ing concurrent  jurisdiction  to  determine  the 
relative  rights  of  parties  claiming,  the  one  in 
Nevada  and  the  other  in  California,  to  be  en- 
tiUed  to  appropriate  as  against  each  other  the 
waters  of  an  interstate  stream,  whichever  court 
first  acquires  jurisdiction  is  entitled  to  proceed 
to  final  determination  without  interference  from 
the  other.— (1910)  Rickey  Land  &  Cattle  Co.  v. 
Mailer  &  Lux,  31  S.  Ct  11,  218  U.  S.  258,  54 
li.  Ed.  1032,  affirming  decrees  (1907)  152  F.  11, 
81  C.  C.  A.  207.  and  Same  v.  Wood,  152  F.  22, 
81  C.  C.  A.  218. 

^s»493«  Pendonoy    and    soopo    of    prior 
proceedlns* 

See  IS  Cent  Dig.  Courts.  S!  lSM-1352. 

The  United  States  courts  and  the  courts  of 
the  several  states,  while  they  exercise  jurisdic- 
tion in  the  same  territory,  do  not  exercise  it 
upon  the  same  plane.  A  specific  thing,  once 
taken  into  the  jurisdiction  of  the  one,  is  immedi- 
ately removed  from  the  judicial  power  of  the 
other.— Covell  v.  Heyman,  4  S.  Ct  356,  111  U. 
S.  176,  28  Lu  Ed.  390.  reversing  Heyman  v. 
Covel,  6  N.  W.  846,  44  Mich.  332,  38  Am.  Rep. 
272. 

In  Ohio,  a  bill  in  equity  alleged  that  defend- 
ant corporation  made  an  assignment  of  its 
property  for  the  benefit  of  its  creditors,  and 
that  in  contemplation  of  the  assignment  and  as 
part  of  the  same  transaction,  it  executed  mort- 
gages of  all  its  property  to  the  other  defendants, 
with  a  fraudulent  intent  to  prefer  them  as  cred- 
itors of  the  company,  and  in  fraud  of  complain- 
ant and  other  creditors.  Held  that  where  the 
parties  are  citizens  of  different  states  an  objec- 
tion to  the  jurisdiction  of  the  circuit  court 
of  the  United  States  cannot  be  sustained  on  the 
ground  that  the  probate  court  of  the  county  of 
the  assignee's  residence  had  exclusive  jurisdic- 
tion, under  Rev.  St  Ohio  1880,  f  6335,  provid- 
ing that  the  assignee  shall  give  bond  and  file  the 
assignment  in  the  probate  court  of  the  county  in 
which  he  resides,  where  nothing  appears  to  have 
been  done  in  that  court  except  to  file  the  assign- 
ment and  bond. — Oeorge  T.  Smith  Middlings 
Purifier  C3o.  v.  McGroarty,  136  U.  S.  237,  10 
S.  Ct  1017,  34  L.  Ed.  346. 

The  state  court  can  entertain  and  adjudi- 
cate a  suit  against  a  patentee  for  specific  per 


formance  of  a  contract  alleged  to  have  been 
made  between  defendant  and  complainant,  by 
which  the  latter  was  to  have  the  right  to  make 
and  ose  the  patented  article,  though  an  appeal 
is  pending  in  the  supreme  court  of  the  United 
States  from  a  judgment  of  the  circuit  court 
dismissing  a  suit  brought  against  complainant 
by  the  patentee  for  infringement  of  the  patent. 
—Marsh  v.  Nichols,  Shepard  ft  Co.,  140  U.  S. 
344,  11  S.  Ct  798,  35  L.  Ed.  413,  affirming  61 
Mich.  600,  28  N.  W.  699. 

When  a  receiver  appointed  by  a  federal 
court  takes  possession  of  Uie  property  of  a  busi- 
ness corporation,  and  thereaixer  the  court  ren- 
ders a  decree  ascertaining  the  sums  due  each 
creditor  who  has  appeared  and  proved  his  claim, 
and  directing  a  sale  of  the  property,  the  fact 
that,  pending  an  appeal  from  this  decree,  a 
court  of  the  state  which  created  the  corporation, 
in  a  suit  commenced  after  the  bill  was  filed  in 
the  federal  court,  declares  the  corporation  dis- 
solved, and  appoints  a  receiver  to  wind  up  its 
affairs,  does  not  devest  the  federal  court  of  ju- 
risdiction to  proceed  with  the  execution  of  its 
decree,  and  effect  a  complete  settlement  of  the 
corporation's  affairs.— Leadville  Coal  Co.  v.  Mc- 
Creery,  141  U.  S.  475,  12  S.  Ct  28.  35  L.  Ed. 
824,  affirming  decree  (C.  C.)  Lake  Superior 
Iron  Co.  V.  Brown,  Bonnell  &  Co.,  44  F.  539. 

The  fact  that  the  mortgagees  of  a  leased 
line  belonging  to  a  system  which  is  in  the  hands 
of  a  receiver  appointed  by  &  federal  court  have 
sued  to  foreclose  in  a  state  court,  and  the  re- 
ceivers have  filed  a  general  denial  thereto,  does 
not  prevent  the  mortgagees  from  intervening 
in  the  federal  court  at  any  time,  for  the  purpose 
of  regaining  possession  of  the  mortgaged  prop- 
erty.—United  States  Trust  Ck).  v.  Wabash  W, 
Ry.  Co.,  150  U.  S.  287,  14  S.  Ct  86,  37  L. 
Ed.  1085;  Seney  v.  Wabash  W.  Ry.  C3o.,  150 
U.  S.  310,  14  S.  Ct  94,  37  Ia  Ed.  1092,  affirm- 
ing decree  (C.  C.)  Central  Trust  Go.  v.  Wabash, 
St  L.  &  P.  Ry.  Co.,  38  F.  63. 

The  question  whether,  as  between  courts  of 
concurrent  jurisdiction,  when  proceedings  have 
been  commenced  in  one  with  a  view  to  the  ap- 
pointment of  a  receiver,  and  are  proceeding  in 
a  due  and  orderly  way,  the  other  court  can,  in 
a  suit  subsequently  commenced,  by  reason  of 
its  speedier  modes  of  procedure,  seize  the  prop- 
erty, and  thus  prevent  the  first  court  from  as- 
serting its  right  to  possession,  is  a  question 
which  can  fairly  arise  only  in  a  case  in  which 
process  has  been  served,  and  in  which  the  ex- 
press object  of  the  bill,  or  at  least  one  express 
object  is  the  appointment  of  a  receiver,  and 
where  possession  by  him  is  necessary  for  the 
full  accomplishment  of  the  purposes  set  forth 
in  the  bill.— Shields  v.  Coleman,  157  U.  S.  168, 
15  S.  Ct  570,  39  L.  Ed.  660. 

The  dismissal  by  a  circuit  court  of  the  Unit- 
ed States,  for  want  of  jurisdiction,  of  a  suit  to 
set  aside  a  deed  as  a  doud  on  title,  cannot  be 
justified  by  the  fact  that  the  matter  was  res 
judicata  or  was  under  control  of  the  state  court, 
since  these  matters  affect  the  merits  of  the 
case,  rather  than  the  jurisdiction. — Huntington 
V.  Laidley,  20  S.  Ct  526,  176  U.  S.  668,  44  L. 
Ed.  630. 

A  replevin  suit  in  a  state  court  affecting 
only  certain  articles  of  personal  property,  and 
arising  out  of  a  controversy  between  a  railway 
company  and  its  vice  president  cannot  draw 
into  the  jurisdiction  and  control  of  that  court 
the  railroad  and  franchises  of  the  railway  com- 
pany, so  as  to  preclude  creditors  of  the  com- 
pany from  instituting  proceedings  in  a  federal 
court— Put-in-Bay  Waterworks,  Light  &.  Ry. 
Co.  V.  Ryan,  21  S.  Ct  709,  181  U.  S.  409,  46 
L.  Ed.  927. 

The  jurisdiction  of  a  circuit  court  of  the 
United  Statets  over  a  cause  properly  before  it 
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cannot  be  defeated  by  the  institution,  by  one 
of  the  parties  in  a  state  court,  of  subsequent 

Sroceedings,  whether  civil  or  criminal,  involv- 
ig  the  same  legal  questions.  Decree,  Starr  v. 
Chicago,  R.  I.  &  P.  Ry.  Co..  (C.  C.)  110  F.  3, 
affirmed.— Prout  v.  Starr,  23  S.  Ct  398,  188 
U.  S.  537,  47  L.  Ed.  584. 

Diverse  citizenship  does  not  give  jurisdic- 
tion to  a  federal  circuit  court  of  a  bill  which 
seeks  a  declaration  of  the  nonexistence  of  a 
will,  and  the  consequent  nullity  of  its  probate 
in  a  state  court,  where  the  proceeding  to  con- 
test a  will  afforded  by  the  laws  of  that  state 
is  but  supplementary,  or  ancillary,  to  the  origi- 
nal probate  proceedings,  and  is  not  an  inde- 
pendent controversy  inter  partes. — O'Callaghan 
V.  O'Brien,  25  S.  Ct.  727,  199  U.  S.  89,  50  L. 
Ed.  101,  affirming  judgment  Carrau  v.  O'Calli- 
gan,  125  F.  657,  60  C.  C.  A.  347,  which  re- 
versed (C.  0.)  O^Callaghan  v.  O'Brien,  116  F. 
934. 

The  jurisdiction  of  a  federal  Circuit  Court 
of  a  controversy  between  citizens  of  different 
states,  presented  by  a  bill  which  seeks  to  de- 
clare and  foreclose  an  attorney's  lien  upon  cer- 
tain interests  in  the  distributive  shares  of  the 
property  of  a  decedent  within  the  district,  is 
not  defeated  because  the  settlement  of  the  es- 
tate is  pending  in  a  state  probate  court,  where 
no  interference  with  that  court  is  sought  or  de- 
creed, and  rights  between  the  parties  arising 
from  their  transactions  and  contracts  are  ad- 
judged and  are  decreed  to  be  redressed  only 
when  the  probate  court  shall  have  finished  its 
functions.  Decree,  Coram  v.  IngersoU  (1906) 
148  Fed.  169,  78  C.  C.  A,  303,  reversed.— In- 
gersoU V.  Coram,  29  S.  Ct  92,  211  U.  S.  335, 
63  L.  Ed.  208. 

A  federal  court  of  chancery  has  jurisdic- 
tion, where  the  proper  diversity  of  citizenship 
exists,  to  determine  the  Interest  of  an  heir  in  an 
alleged  lapsed  legacy  and  the  consequent  in- 
crease in  the  residuary  estate,  although  the  bill 
also  asks  other  relief  which  cannot  be  granted 
because  it  would  interfere  with  the  ordinary 
settlement  of  the  estate  in  the  state  probate 
court.— Waterman  v.  Canal-Louisiana  Bank  & 
Trust  Co.,  30  S.  Ct  10,  215  U.  S.  33,  54  L. 
Ed.  80. 

A  suit  within  the  original  jurisdiction  of  a 
federal  Circuit  Court,  to  have  the  complainants 
adjudicated  to  be  the  heirs  at  law  and  next  of 
kin  of  a  decedent,  cannot  be  stayed  by  that 
court  to  await  the  commencement  and  prosecu- 
tion to  final  determination  of  a  suit  to  be 
brought  in  a  state  court,  on  behalf  of  the  state, 
to  determine  an  escheat  of  the  estnt«». — M>'- 
Clellan  v.  Garland,  30  S.  Ct  501,  217  U.  S. 
268,  54  U  Ed.  762. 

The  pendency  in  a  state  court  of  a  suit  in 
the  nature  of  quo  warranto,  seeking  a  determi- 
nation as  to  the  persons  who  were  the  true  and 
lawful  members  of  the  Board  of  Publication  of 
the  Cumberland  Church  after  the  alleged  union 
with  the  Presbyterian  Church,  is  not  a  bar  to 
a  suit  in  the  federal  courts  to  enforce  the  al- 
leged rights  of  the  members  of  the  united 
Church  to  control  the  said  board,  and  to  have 
the  benefit  of  the  board's  property  in  its  de- 
nominational work,  regardless  of  the  personnel 
of  the  board.— Helm  v.  Zarecor,  32  S.  Ct.  10. 
222  U.  S.  32,  56  L.  Ed.  77. 

Jurisdiction  of  a  federal  court  by  filing  of 
bills  assailing  state  railway  rate  legislation 
was  not  ousted  by  filing  of  a  bill  in  a  state  court 
in  the  name  of  the  state  seeking  enforcement  of 
later  legislation  before  supplemental  bills  at- 
tacking the  same  were  filed  in  the  federal  court, 
where  action  for  leave  to  file  the  supplemental 
bills  was  pending.— Knott  v.  Chicago,  B.  &  Q. 
R.  Co.,  33  S.  Ct.  975.  2.S0  U.  S.  474,  57  L.  Ed. 
1571,  modifying  decree  (C.  C.)  St  Louis  &  S. 
F.  R.  Co,  V.  Hadley,  168  F.  317. 


Proceedings  before  State  Water  Board,  au- 
thorized by  3  Lord's  Or.  Laws,  tit  43,  c  6 
(Laws  1913,  cc.  82,  86,  97),  to  determine  rights  of 
clainiants  to  waters  of  a  stream,  diffefs  so  from 
private  suits  between  a  few  of  tiie  claimants 
in  the  federal  court  restraining  encroachments 
on  rights  in  stream  as  to  render  rule  inapplica- 
ble that  a  court  of  competent  jurisdiction  first 
obtaining  jurisdiction  of  the  same  matter  will 
retain  it.— Pacific  Live  Stock  Co.  v.  Lewis,  36 
S.  Ct.  637,  241  U.  S.  440,  60  L.  Ed.  1084,  af- 
firming decree  (D.  O.)  217  F.  95. 

^=»4:94.  Assninptloii  and  exercise  of  con- 
flicting  jnrisdlction  in  gener&L 

See  13  Cent    Dig.   Courts,   §5  1355-1371. 

A  federal  court,  in  which  is  first  raised  the 
question  of  the  validity,  under  the  federal  Con- 
stitution, of  a  state  statute,  has  a  right  to  de- 
cide that  question  to  the  exclusion  of  the  state 
courts,  and  may  enjoin  criminal  proceedings 
subsequently  commenced  under  it  in  the  state 
court  until  its  duty  is  performed.— Ex  parte 
Young,  28  S.  Ct.  441,  209  U,  S.  123,  52  L. 
Ed.  714,  13  L.  R.  A«  (N.  S.)  932,  14  Ann.  Cas. 
764. 

Jurisdiction  of  an  action  to  enforce  the 
rights  arising  under  E)raployer's  Liability  Act 
April  22,  1908,  c.  149,  35  Stat  65  (U.  S.  Comp. 
St.  Supp.  1909,  p.  1171),  regulating  the  liability 
of  interstate  railway  carriers  for  the  death  or 
injury  of  their  employes  while  engaj^ed  in  inter- 
state pommerce,  may  not  be  declmed  by  the 
courts  of  a  state  whose  ordinary  jurisdiction  as 
prescribed  by  local  laws  is  adequate  to  the  oc- 
casion, on  the  theory  that  such  statute  is  not 
in  harmony  with  the  policy  of  the  state,  or  that 
the  exercise  of  such  jurisdiction  will  be  attend- 
ed by  inconvenience  and  confusion  because  of 
the  different  standards  of  right  established  by 
the  congressional  act  and  those  recognized  by 
the  laws  of  the  state. — (1912)  Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.,  32  S.  Ct.  169,  223  U. 
S.  1,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44,  re- 
versing judgment  (1909)  73  A.  762,  82  Conn. 
373. 

$=»495.  Prisoners  vnder  arrest,  eommit-i 
menty  or  sentence. 

See  13  Cent.  Dig.  Courts,  Sl  1376-1885. 

The  question  of  how  far  the  forcible  seizure, 
without  regard  to  extradition  treaties,  of  a  per- 
son ill  a  foreign  country,  charged  with  an  of- 
fense against  state  laws,  would  avail  the  pris- 
oner thus  forcibly  brought  within  the  state's 
jurisdiction  in  resisting  trial,  is  one  wholly  sub- 
ject to  the  decision  of  the  state  courts,  and  in 
which  the  federal  courts  have  no  right  to  inter- 
fere.—Ker  V.  People  of  State  of  Illinois,  119  U. 
S.  436,  7  S.  Ct.  225,  30  L.  Ed.  421, 

The  doctrine  that,  where  the  jurisdiction 
of  a  federal  court  first  attaches  to  a  matter  uf 
which  it  has  concurrent  jurisdiction  with  the 
courts  of  a  state,  it  will  hold  such  matter  to 
the  exclusion  of  the  state  courts,  does  not  give 
a  circuit  court  of  the  United  States,  which  has 
in  a  suit  in  equity  taken  charge  of  the  affairs 
and  assets  of  a  corporation,  jurisdiction  to 
grant  an  injunction  restraining  the  prosecution 
in  a  state  court  of  an  officer  of  the  corporation 
for  embezzlement  committed  in  connection  with 
the  affairs  of  such  corporation,  upon  an  indict- 
ment regularly  found  under  a  valid  law  of  the 
state.- Ilarkrader  v.  Wadley,  19  S.  Ct  119, 172 
U.  S.  148,  43  L.  Ed.  399. 

^=3496.  Property  in  custody  of  the  law. 

See  13  Cent  Dig.  Courts.  S§  1336,  1337,  1386-1410. 

^=s>497.  — -  In  general. 

See  13  Cent  Dig.  CourU,   §1  1386,  1397,  1398,  1404- 
1406. 

To  adjudge  that  certain  railroad  equipment 
bonds  are  a  Tien  upon  the  railroad  property  is 
beyond  the  power  of  a  state  court,  where  that 
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court,  by  reason  of  the  possession  of  the  res 
by  a  federal  court,  is  without  power  to  decree 
a  sale  of  the  property  to  satisfy  the  lien,  and 
the  declaration  of  the  lien  is  sought  only  as  an 
essential  part  of  the  order  of  sale.  Rehearing 
28  S.  Ct.  182,  208  U.  S.  38,  52  L.  Ed.  370, 
denied. — Wabash  R.  Co.  v.  Adelbert  College  of 
Western  Reserve  University,  28  S.  Ct  425,  208 
V.  S.  600,  52  L.  Ed.  642. 

^=»498.  — -  Aotual  or  oonstmotiTe  pos- 
session. 

See  18  Cent.  Dig.  Courti.  99  1387-1896. 

In  attachment  in  a  state  court  the  sheriff 
attempted  to  levy,  but  could  not  take  actual 
possession  by  reason  of  the  wrongful  acts  of 
the  United  States  marshal,  who  held  possession 
under  an  illegal  writ,  issued  from  the  United 
States  circuit  court.  Plaintiff  served  the  mar- 
shal with  notice  of  his  claim,  and  intervened 
in  the  federal  court,  making  the  marshal  and 
the  creditors  in  that  action  defendants.  Held, 
that  the  marshal  was  liable  as  garnishee. — G um- 
bel V.  Pitkin,  124  U.  S.  131,  8  S.  Ct.  879,  31 
L.  Ed.  374. 

Where  property  has  been  levied  on  to  sat- 
isfy a  judgment  in  a  federal  court,  it  is  there- 
by brought  within  the  custody  of  the  court,  and, 
by  the  death  of  the  debtor  before  its  sale,  a 
state  court  does  not  acquire  probate  jurisdic- 
tion to  administer  on  it  as  part  of  the  debtor's 
estate.— Rio  Grande  R.  Co.  v.  Vinet,  132  U.  S. 
478.  10  S.  Ct.  155,  33  L.  Ed.  400. 


—  Possession  of  reoeiTor* 

See  13  Cent  Dig.  CourU.  99  1407.  1408. 

The  fact  that  the  United  States  drcuit 
court  has  appointed  receivers  of  a  consolidated 
association  does  not  deprive  the  state  court  of 
jurisdiction  of  a  proceeding  by  mandamus,  at 
the  instance  of  a  subscriber  to  stock  to  compel 
the  recorder  of  mortgages,  on  the  ground  that 
the  stock  subscribed  for  has  been  fully  paid, 
to  cancel  the  record  of  a  mortgage  given  to  se- 
cure the  subscription,  which  mortgage  has  been 
pledged  by  the  association  to  the  state  as  se- 
curity for  a  loan.— Calhoun  v.  Lanaux,  127  U. 
S.  634.  8  S.  Ct.  1345,  32  L.  Ed.  297. 

Where  a  state  court  of  competent  jurisdic- 
tion appoints  a  receiver  for  an  insolvent  cor- 
poration, and  refuses  either  to  permit  him  to 
sue  the  officers  for  alleged  fraudulent  misap- 
propriations of  its  propert:^,  or  to  be  made  a 
party  defendant  in  an  action  by  stockholders 
for  uie  same  cause  of  action,  the  federal  courts 
have  no  jurisdiction  to  entertain  the  suit. — Por- 
ter ▼.  Sabin,  149  U.  S.  473,  13  S.  Ct.  1008,  37 
L.  Ed.^  815,  affirming  decree  (C.  C.)  36  F.  475. 

A  federal  court  has  jurisdiction  to  entertain 
proceedings  for  contempt  against  a  constable 
who,  without  a  warrant,  searches  railroad  prem- 
ises in  possession  of  the  court's  receiver,  and 
seizes  liquors  deposited  therein,  and  to  deter- 
mine in  such  proceeding  whether  the  receiver 
was  violating  the  state  statute,  and  whether  the 
seizure  was  authorized  thereby. — In  re  Swan, 
150  U.  S.  637,  14  S.  Ct.  225,  37  L.  Ed.  1207. 

Where  a  receiver  appointed  by  a  state 
court,  and  subsequently  dispossessed  by  a  fed- 
eral receiver,  comes,  by  order  of  his  own  court, 
into  the  federal  court,  and  prays  for  the  restora- 
tion of  the  jproperty  to  him,  the  fact  that  the 
parties  originally  asking  relief  in  the  state 
court  have  since  come  into  the  federal  court, 
and  had  their  claims  allowed,  will  not  of  itself 
warrant  the  federal  court  in  denying  such  re- 
ceiver's application.  If  it  be  true  tl^at  all  the 
plaintiffs  in  the  state  court  have  abandoned 
their  suit  there,  the  proper  remedy  is  to  call 
the  attention  of  that  court  to  the  fact,  and  have 
an  order  entered  setting  aside  the  appointment 
of  the  receiver,  or  directing  the  discontinuance 
of  his  application  in  the  federal  court.— Shields 


V.  Coleman,  16  S.  Ct.  570, 157  U.  S.  168,  39  L. 
Ed.  660. 

A  state  court  has  no  authority  to  order 
execution  against  a  national  bank  in  the  hands 
of  a  receiver,  for  the  enforcement  of  a  lien  ob- 
tained before  the  receiver's  appointment  by  an 
attachment  against  the  bank  as  garnishee,  al- 
though the  rights  thus  acquired  must  be.  rec- 
ognized by  the  comptroller  of  the  currency. — 
Earle  v.  Commonwealth  of  Pennsylvania,  20  S. 
Ct.  915,  178  U.  S.  449,  44  L.  Ed.  1146. 

An  attachment  of  a  national  bank  and  its 
receivier  as  garnishees  can  be  maintained  in  a 
state  court,  although  it  cannot  create  any  lien 
upon  specific  assets  of  the  bank  in  the  receiv- 
er's hands,  or  disturb  his  custody  of  those  as- 
sets, or  prevent  him  from  paying  to  the  treas- 
urer of  the  United  States,  subject  to  the  order 
of  the  comptroller  of  the  currency,  all  moneys 
coming  to  his  hands  or  realized  by  him  as  re- 
ceiver from  the  sale  of  the  property  and  assets 
of  the  bank.  Judgment,  Conway  v.  Chestnut 
St  Nat.  Bank.  42  A.  303,  189  Pa.  010,  affirmed. 
— Earle  v.  Conway,  20  S.  Ct.  918,  178  U.  S. 
456,  44  L.  Ed.  1149. 

The  jurisdiction  of  a  state  court  over  the 
res,  acquired  by  the  appointment  and  qualifica- 
tion of  a  receiver  of  a  foreign '  corporation,  is 
not  lost,  so  as  to  permit  interference  by  a  fed- 
eral court,  because  of  an  appeal  with  super- 
sedeas from  the  order  appointing  the  receiver, 
where  the  state  courts  hold  that  the  effect  of 
the  appeal  and  supersedeas  bond  is  merely  to 
suspend  the  order  appointing  the  receiver  pend- 
ing the  determination  of  the  appeal.  Nor  will 
the  possible  danger  of  prosecutions  and  inter- 
ference pending  such  an  appeal  justify  a  fed- 
eral court  in  interfering  with  the  state  court's 
custody  of  the  res.  Judgment  (C.  C.  A.  1907) 
State  of  Texas  v.  Palmer,  158  F.  705,  85  C.  C. 
A.  603.  22  L.  R.  A.  (N.  S.)  316,  modified.— 
Palmer  v.  State  of  Texas,  29  S.  Ct,  230,  212 
U.  S.  118,  53  U  Ed.  435. 


— -  Aotiona  against  reoeiTers. 

See  13  Cent  Dig.    Courts,   5  M09. 

A  receiver  appointed  by  a  federal  court, 
who  commences  an  action  in  a  state  court  to 
collect  money  alleged  to  be  due  him  as  such 
receiver,  cannot  object  to  the  jurisdiction  of 
the   state   court  to  adjudicate   upon   a    set-off 

? leaded  by  the  defendant.— Grant  v.  Buckner, 
9  S.  Ct  163,  172  U.  S.  232,  43  L.  Ed.  430. 

A  receiver  is  liable  to  suit  in  a  court  other 
than  that  by  which  he  was  appointed,  even  in 
a  state  court,  for  disregard  of  official  duty 
which  causes  injury  to  the  parties  suing.  Judg- 
ment 56  P.  133,  60  Kan.  2ol,  affirmed.— Erb  v. 
Morasch,  20  S.  Ct  819, 177  U.  S.  584,  44  L.  Ed. 
897. 

€==>502.  —  Proceedings  in  admiralty. 

See  18  Cent  Dig.  Courts.  SS  1392,  1393;  1  Cent  Dig. 
Adm.   §9  29-36. 

In  proceedings  in  a  state  court  to  wind  up 
a  corporation,  such  court  has  no  power  to  re- 
strain proceeain^s  in  a  federal  court  on  Ubels 
to  enforce  maritime  liens  a|;ainst  vessels  of  the 
corporation,  where  the  receiver  of  the  corpora- 
tion never  took  possession  of  such  vessels,  and 
they  were  seized  by  the  marshal  under  the 
libels  before  the  receiver  qualified,  though  he 
was  appointed  before  the  libels  were  filed,  for 
the  doctrine  of  relation  has  no  application  in 
such  a  case. — Moran  v.  Sturges,  154  U.  S.  256, 
14  S.  Ct  1019,  38  L.  Ed.  981^  reversing  judg- 
ment In  re  Schuyler's  Steam  Towboat  Co.,  136 
N.  Y.  169,  32  N.  E.  623. 

An  admiralty  court  may  have  jurisdiction  of 
a  libel  in  rem  for  seamen's  wages  which  ac- 
crued w^hile  the  vessel  was  in  custody  of  a  re- 
ceiver appointed  by  a  "state  court,  the  vessel 
having  been  subsequently  sold  so  as  to  pass  out 
of  the  receiver's  hands.    The  rendition  of  the 
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fleryieei  Importo  prima  fiid«  tlie  existence  of  a 
lien,  and  wnether  any  lien  in  fact  arose  or  con- 
tinued in  existence  after  the  sale  is  a  matter 
to  be  determined  at  the  hearine  on  the  merits. 
09  F.  742  (D.  O.)  affirmed.^llie  Resolnte,  18 
S.  Gt  U2,  168  U.  S.  437,  42  L.  £3d.  633. 


—  Selsnres 
for  forf eiturOi 

Seo  It  Cent.  Dif  .  Conrts,  H  138S,  1894. 

After  proceedings  in  rem  had  been  com- 
menced in  a  federal  court  to  enforce  a  forfeiture 
of  property  for  a  yiolation  of  the  revenue  laws, 
another  proceeding  (also  in  rem)  was  commenced 
in  a  state  court  to  enforce  a  mechanic's  lien. 
Held,  that  the  federal  court,  having  taken  pos- 
session of  the  property,  acquired  exclusive  juris- 
diction over  It,  and  though  such  proceedings 
might  have  been  had  in  the  state  court  as  were 
necessary  to  preserve  the  existence  of  the  me- 
chanic's lien,  yet  it  could  not  proceed  to  a  judg- 
ment and  sale  of  the  property  so  as  to  confer 
title  as  against  one  who  nad  purchased  under 
a  decree  of  the  federal  court. — Heidritter  v. 
BUsabeth  Oil-Cloth  Co.,  112  U.  S.  294,  5  S. 
Gt.  135,  28  L.  Ed.  729. 


Admiiiistration 
doAts'  ostatos. 
IS  Cent  Dig.  CourU,  |  1410. 


of      deoo- 


An  estate  which  is  in  course  of  administra- 
tion in  a  state  probate  court  is  in  gremio  legis, 
and  a  federal  court  has  no  jurisdiction,  on  the 
filing  of  a  bill  by  a  citizen  of  another  state 
against  the  administrator  to  recover  a  share 
in  the  property,  to  take  the  administration  of 
the  estate  out  of  the  state  court,  and  itself  make 
a  decree  of  distribution,  determining  the  rights 
of  citizens  of  the  same  state  as  between  them- 
selves. Its  jurisdiction  in  such  case  is  limited 
to  determining  and  awarding  the  shares  of  citi- 
zens of  other  states.— Byers  v.  McAuley,  149  U. 
S.  608, 13  S.  Ct  906,  37  L.  Ed.  867. 

4s»507.  Tnjunotlon  by  state  oovxt 
against  proooodiass  in  Uaited 
States  eowrt. 

See  IS  Cent  Dig.  Courts,  fi|  1411-1417;  17  Cent 
Dig.  Inj.  I  78. 

An  injunction  against  proceeding  to  fore- 
close a  mortgage  in  a  federal  court  which  has 
first  acquired  jurisdiction  over  the  property  can- 
not be  granted  by  a  state  court  in  which  suit 
is  brought  for  removal  of  the  trustee.  Judg- 
ment 51  N.  E.  65,  173  III  449,  reversed.— 
Farmers'  Loan  ft  Trust  Co.  v.  Lake  St.  EL  R. 
Co.,  20  S.  Ct  564,  177  U.  S.  51,  44  L.  Ed.  667. 

^s»508.  InJniLOtioai.  by  Uaitod  States 
eovrt  asalmst  prooeedlnss  in 
state  ooart. 

See  IS  Cent  Dig.  Courts,  §fi  1418-142S.  1425-1430; 
37  Cent  Dig.  InJ.  I  72;  42  Cent  Dig.  Rem.  Of  C. 
i  SOS. 

Plaintiff  sued  the  owners  of  a  yacht  in  the 
state  court  for  negligently  causing  intestate's 
death  by  the  sinking  of  the  yacht  Defendants 
instituted  proceedings  in  the  federal  court,  un- 
der the  limited  liability  act  (Rev.  St  §{  4283- 
4286),  but  the  proceedings  were  dismissed,  and 
an  appeal  was  taken.  Meld,  that  an  injunction 
would  not  be  issued  bv  the  supreme  court  of 
the  United  States  pending  the  appeal  to  stay 
proceedings  in  the  state  court,  nmply  because 
of  the  expense  consequent  upon  trials  pending 
the  appeal.— Parcher  v.  Cuddy,  110  U.  S.  742, 
4  S.  Ct  194,  28  L.  Ed.  312. 

A  federal  court  has  no  jurisdiction  to  grant 
an  injunction  to  restrain  a  prosecuting  attor- 
ney of  a  state  from  prosecuting  an  indictment 
regularly  found  under  a  state  statute  conceded 
to  be  valid.  In  such  case  the  injunction  is 
virtually  againt  the  state  itself.— Harkrader  v. 
Wadley,  19  S.  Ct  119,  172  U.  S.  148,  43  L. 
Bd.  399. 

A  federal  court  of  equity  has  no  power  to 
enjoin  the  institution  or  prosecution  of  indict- 


An    injunction    against    enforcing     

against  Indians  in  a  state  court  cannot  be 
granted  bv  a  federal  court  under  Rev.  St  U.  S. 
I  720.  which  prohibits  an  injunction  from  a 
lederal  court  to  stay  proceedings  in  any  ooort 
of  a  state  except  in  matters  <x  bankruptcy.— 
United   States  ▼.    Parkhurst-Davis   ^' 


ments  or  other  orfmiaal  proceedings  in  a  state 
court— Fitts  ▼.  McOhee^^  19  S.  Ot  269,  172  U* 
S.  516,  43  Lu  Ed.  535. 

The  fact  that  a  proceeding  by  mandamus  is 
pending  in  a  state  court  to  compel  a  city  and 
its  board  of  valuation  and  assessment  to  certify 
the  apportioned  valuation  of  a  bank  for  pur- 
poses of  taxation  does  not  render  a  suit  subse- 
quently instituted  bv  the  bank,  to  restrain  tne 
city  and  the  board  of  valuation  from  taking  this 
action,  a  suit  to  enjoin  the  proceedings  in  a 
state  court  Decree  (C.  C.)  Bank  of  Kentucky 
V.  Stone,  88  F.  883,  affirmed.— Stone  v.  Bank 
of  Kentuckv,  19  8.  Ct  881,  174  U.  S.  799,  43 
L.  Ed.  im. 


C^  20  S.  Ct  423,  176  U.  8.  817,  44  Ia  Ed. 

A  federal  court  is  without  jurisdiction  to 
enjoin  proceedings  in  a  state  court  sou^t  to 
be  removed  to  the  federal  court,  where  soch 
proceedings  are  not  removable  beicause  regard- 
ed by  the  state  court  merely  as  supplementary 
in  character  and  as  a  mere  continuation  of  an 
action  already  passed  into  judgment,  and  in  aid 
of  the  execution  of  such  judgment  Decree, 
Phelps  T.  Mutual  Reserve  Fund  Life  As8*n,  112 
F.  453,  50  C.  a  A.  339,  61  U  R.  A.  717,  af- 
firmed.— Mutual  Reserve  Fund  Life  Ass*n  ▼• 
PhelM.  23  S.  Ct  707.  190  U.  a  147,  47  U 

The  prohibition  against  enjoining  proceed* 
ings  in  the  state  courts  made  by  Rev.  St  U. 
S.  f  720  [U.  S.  Comp.  St  1901,  p.  581],  does 
not  preclude  a  federal  court  which  has  decreed 
a  sale  in  foreclosure  proceedings  from  enter- 
taining a  supplemental  bill  filed  in  the  original 
suit  b^  the  purchaser  under  die  decree  of  sale 
to  enjoin  a  sale  of  the  property  conveyed  by 
such  decree  for  the  satisfaction  of  judgments 
rendered  by  the  state  courts  in  suits  against 
the  mortgsgor  to  which  the  purchaser  was  not 
a  party,  on  causes  of  action  arising  subsequent 
to  the  confirmation  of  sale,  where  the  decrees 
of  sale  and  confirmation  evince  the  purpose 
of  the  federal  court  to  retain  jurisdiction  so  far 
as  necessary  to  determine  all  liens  and  de- 
mands to  be  paid  by  the  purchaser,  as  a  condi- 
tion of  security  in  the  title  decreed  to  be  con- 
veyed. Judgment  115  F.  956,53  C.  C.  A.  438, 
affirmed.— Julian  v.  Central  Trust  Co.,  24  8. 
Ct  399,  193  U.  S.  93,  48  L.  Ed.  629. 

Where  the  highest  court  of  a  state,' ia  an 
appropriate  action,  has  decided  that  taxes  were 
properly  assessed,  and  are  legal  and  valid  under 
the  constitution  and  laws  of  the  state,  a  federal 
court  will  not  entertain  a  suit  to  enjoin  their 
collection.  Decree  (C.  C.)  HO  F.  812.  affirmed. 
—Douglas  Co.  V.  Stone,  24  S.  Ct  843,  191  U. 
S.  557,  48  L.  Ed.  301. 

One  of  two  corporations  bearing  the  same 
name,  but  incorporated  in  different  states,  wiU 
be  restrained  by  an  ancillary  suit  from  assailing 
the  title  of  a .  purchaser  under  a  decree  of  a 
federal  court,  foreclosing  a  trust  deed  executed 
under  the  common  corporate  name  and  describ- 
ing the  property  as  lying  in  both  states,  by  a 
suit  in  a  state  court,  which  proceeds  on  the 
theory  that  the  real  grantor  was  the  corpora- 
tion which  was  a  citisen  of  the  same  state  with 
the  plaintiff,  and  therefore  was  not  and  oould 
not  have  been  made  a  party  defendant  witiiont 
ousting  the  federal  court  ox  jurisdiction,  where 
the  purpose  of  the  double  incorporation  was  tiie 
development  of  a  single  plant,  and  all  the 
proceedings  were  had  on  the  suimosition  thst 
there  was  but  a  single  entity,  which  was  indebt- 
ed, and  gave  the  trust  deed  as  security  for  such 
indebtedness.    Judgment^  Alshsma  4  ^*  ^^ 
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Co.  ▼.  Riverdale  Cotton  Mills,  127  F.  497,  62 
C.  C.  A.  296,  reversed. — Riverdale  Cotton  Mills 
T.  Alabama  &  G.  Mfsr.  Co.,  25  S.  Ct  629, 198  U. 
S.  188,  49  L.  £d.  1008. 

A  federal  court,  which  has  decreed  a  fore- 
closure in  a  suit  in  which  diverse  citisenship 
was  alleged  and  admitted,  and  the  property 
was  described  as  l^ing  partly  in  the  state,  may, 
by  an  ancillary  suit  restrain  any  attack  on  the 
title  of  the  purchaser  under  the  decree  by  a 
suit  in  a  state  court,  brought  by  a  party  to  the 
original  suit,  which  proceeds  on  the  theory  that, 
by  reason  of  his  own  untruthful  admission  of 
citizenship,  the  federal  court  assumed  a  Juris- 
diction wnlcfa  in  fact  it  did  not  have.— Id. 

Ancillary  relief  in  a  federal  Circuit  Court 
by  way  of  an  injunction  in  aid  of  a  decree  in  a 
suit  over  the  validity  of  state  taxation,  in 
which  jurisdiction  as  to  the  state  and  its  officers 
had  been  acquired  as  the  result  of  the  voluntary 
action  of  the  state  in  submitting  its  rights  to 
judicial  determination,  is  not  forbidden  by  Rev. 
St.  f  720  [U.  S.  Comp.  St.  1901,  p.  581],  for- 
biddmg  the  granting  of  the  writ  by  any^ court 
of  the  United  States  to  stay  proceedings  in  any 
state  court,  except  in  bankruptcy  proceedings. — 
Gunter  v.  Atlantic  Coast  Line  R.  Co.,  26  S. 
Ct.  252,  200  U.  S.  273,  50  L.  Ed.  477. 

The  Mississippi  railroad  commission  is  not 
a  court  within  the  meaning  of  Rev.  St.  U.  S.  f 
720  [U.  S.  Comp.  St.  1901,  p.  581],  forbidding 
the  federal  courts  to  enjoin  proceedings  in  a 
state  court.  Judgment,  Illinois  Cent.  R.  Co.  v. 
Mississippi  Railroad  Commission  (1905)  138  F. 
327,  70  C.  C.  A.  617,  affirmed.— Mississippi 
Railroad  Commission  v.  Illinois  Cent.  R.  Co., 
27  8.  Ct  90,  203  U.  S.  335.  51  L.  Ed,  209. 

A  proceeding  before  the  Mississippi  railroad 
commission  does  not  become  a  proceeding  in  a 
state  court,  within  the  meaning  of  Rev.  St.  U. 
S.  S  720  [U.  S.  Comp.  St.  1901,  p.  581],  so  as 
to  prevent  a  federal  court  from  enjoining  the 
enforcement  of  an  order  of  such  commission 
which  is  claimed  to  violate  the  federal  Const!* 
tution,  because  the  commission  would  have  to 
resort  to  a  state  court  to  aid  it  in  the  enforce- 
ment of  its  order.— Id. 

Enjoining,  at  the  suit  of  the  New  York 
Cotton  ^Exchange,  the  receipt  and  use  by  the 
defendant  of  quotations  of  sales  on  such  ex- 
change, is  not  forbidden  to  a  federal  circuit 
court  by  Rev.  St  U.  S.  §  720  [U.  S.  Comp.  St 
1901,  p.  581],  as  enjoining  proceedings  in  a 
state  court,  because  an  injunctidh  has  been 
grants  by  a  state  court  in  a  pending  suit  be- 
tween defendant  and  a  telegraph  company,  re- 
straining the  latter  from  refusing  to  •furnish 
him  with  such  quotations.  Decree,  New  York 
Cotton  Exch.  v.  Hunt  (C.  C.)  144  F.  511,  af- 
firmed.—Hunt  V.  New  York  Cotton  Exch.,  27 
S.  Ct  529,  205  U.  S.  322,  51  L.  Ed.  821. 

A  federal  Circuit  Court  on  principles  of 
comity,  should  not  entertain  a  suit  by  which 
injunctive  relief  is  sought  against  railway  pas- 
senger rates  as  fixed  by  the  Virginia  State  Cor- 
poration Commission,  in  advance  of  the  appeal 
to  the  highest  state  court  from  the  order  fixing 
the  rates,  which  is  given  by  the  state  Constitu- 
tion, as  of  right  to  any  agi?rieved  party.— Pren- 
tis  ▼.  Atlantic  Coast  Line  Co.,  29  S.  Ct  67,  211 
U.  8.  210,  53  L.  Ed.  150. 

Injunctive  relief  against  railway  passenger 
rates  as  fixed  by  the  Virginia  State  Corpora- 
tion Commission  may  be  granted  by  a  federal 
court  if  such  rates  are  confiscatory,  although, 
£»r  some  purposes,  the  commission  is  a  court, 
since  proceedings  to  establish  rates  are  legisla- 
tive, and  therefore  are  not  comprehended  by 
tlie  provision  of  Rev.  St.  U.  S.  |  720  (U.  S. 
Comp.  St.  1901,  p.  581),  forbidding  federal 
courts  from  enjoining  proceedings  in  state 
courts,  which  provision  looks  to  the  character 
of  the  uroceedings,  not  the  character  of  the 
•body. — Id. 


A  federal  District  Court  has  jurisdiction 
of  a  suit  by  a  railway  company  to  restrain  the  ^ 
Verqiont  public  service  comnussion  from  en- 
forcing an  order  concerning  a  passenger  sta- 
tion as  violative  of  the  federal  Constitution, 
though  the  company  has  not  taken  an  appeal 
from  the  order  to  the  Supreme  Court  of  the 
state  provided  for  by  P.  S.  V.  4599,  4600,  as  . 
those  sections  only  provide  a  more  expeditious 
way  of  doing  what  might  be  done  by  a  bill  in 
equity.— Bacon  v.  Rutland  R.  Co.,  34  S.  Ct. 
283,  232  U.  S.  134,  58  L.  Ed.  538. 

The  prohibition  of  Rev.  St.  §  720  (U.  S. 
Comp.  St  1901,  p.  581),  against  injunctions 
to  stay  proceedings  in  state  courts,  prevents 
owners  of  certain  property  in  Florida  from 
maintaining  in  a  federal  court  in  Massachusetts 
a  suit  to  restrain  trustees  in  bankruptcy,  ap- 
pointed in  that  court,  from  claiming  any  inter- 
est in  the  property,  where  there  is  pending  in 
Florida  a  suit  witn  ihe  parties  reversed,  to  es- 
tablish an  equitable  claim  in  the  property  in 
the  trustees  in  bankruptcy  against  complain- 
ants.—Hull  V.  Burr,  34  S.  Ct  892,  234  U.  S. 
712,  58  L.  Ed.  IWl,  affirming  decree  207  F. 
543,  125  C.  C.  A.  221,  which  denies  rehearing 
206  P.  1.  124  C.  C.  A.  135. 

A  suit  by  alleged  owners  of  certain  property 
to  restrain  trustees  in  bankruptcy  from  suing 
them  in  the  state  court  to  establish  an  interest 
therein  is  not  in  aid  of  a  prior  judgment  in 
ejectment  in  the  federal  court,  and  therefore 
excluded  from  the  prohibition  of  Rev.  St  | 
720  (U.  S.  Comp.  St  1901,  p.  581),  against  in- 
junctions to  stay  proceedings  in  state  courts, 
where  ejectment  was  brought  after  adjudication 
of  bankruptcy,  and  the  bill  declares  that  anst 
title  the  bankrupt  had  at  the  time  of  the  ad- 
judication remains  in  him.— Id. 

The  federal  Circuit  Court  having  jurisdic- 
tion on  diversity  of  citizenship  of  a  bill  could 
enjoin  enforcement  of  a  judgment  of  a  state 
court  obtained  by  fraud  and  without  notice  to 
the  judgment  debtor. — Simon  v.  Southern  R. 
Co.,  35  S.  Ct  255,  236  U.  S.  115,  59  L.  Ed.  492, 
affirming  decree  195  F.  56,  115  C.  C.  A.  58. 

A  suit  in  a  federal  Circuit  Court  to  enjoin 
enforcement  of  a  judgment  of  a  state  court  ob- 
tained by  fraud  and  without  notice  to  the  debt- 
or is  not  forbidden  by  Rev.  St.  |  720.— Id. 

^s»509.  Vaoatinc  or  anttvlUnK  deolalons. 

See  13  Cent.  Dig.  Courts,  S|  1344-1371. 

Federal  courts  have  jurisdiction  over  an 
action  by  a  citizen  of  one  state  against  a  citi- 
zen of  another  to  set  aside  a  judgment  of  a 
state  probate  court  when  it  has  been  obtained 
by  <raud.— Johnson  v.  Waters,  111  U.  S.  640, 
4  S.  Ct  619,  28  L.  Ed.  547. 

A  circuit  court  of  the  United  States  can- 
not revise  or  set  aside  a  final  decree  of  fore- 
closure of  a  mortgage  rendered  by  a  state  court 
which  had  complete  jurisdiction  of  the  parties 
and  the  subject-matter,  upon  the  ground  that 
the  decree  was  obtained  by  fraud,  when  the  in- 
jured party  has  had  an  opportunity  to  apply 
to  the  state  court  to  revise  the  decree,  and  has 
not  done  so. — Graham  v.  Boston,  H.  &  E.  R. 
Co.,  118  U.  S.  161,  6  S.  Ct.  1009,  30  L.  Ed. 
196. 

Where  the  controversy  is  between  citizens 
of  different  states,  and  l^e  value  of  the  prop- 
erty within  the  purisdictional  amount,  the  cir- 
cuit court  has  jurisdiction  over  an  action  to 
set  aside  a  guardian's  sale,  on  the  ground  of 
fraud,  though  it  involves  the  interference  with 
judicial  proceedings  in  a  state  court— Arrow- 
smith  V.  Gleason,  129  U.  S.  86,  9  S.  Ct  237,  32 
L.  Ed.  630. 

It  is  not  an  interference  with  the  jurisdic- 
tion of  the  state  court  for  a  federal  court  to 
?;rant  relief  against   a  decree  entered   in   the 
ormer   court   on   the  consent  of  an  attorney 
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who  fraudulently  appeared  therein  for  that  pur- 
pose.—Robb  V.  Vos,  155  U.  S.  13,  15  S.  Ct. 
4,  39  L.  Ed.  52. 

A  state  court  has  no  power  to  impeach  and 
nullify  a  decree  of  the  circuit  court  of  the  Unit- 
ed States,  rendered  in  a  case  in  which  it  had 
jurisdiction,  by  enjoining  its  enforcement, 
though  the  injunction  is  directed  in  personam 
against  the  parties  entitled  to  the  benefit  of 
such  decree,  over  whom  it  has  jurisdiction. — 
Central  Nat.  Bank  v.  Stevens,  18  S.  Ct.  403, 
169  U.  S.  432,  42  L.  Ed.  807;  Id.,  18  S. 
Ct.  837,  171  U.  S.  108,  43  L.  Ed.  97. 

The  courts  of  a  state  have  concurrent  ju- 
risdiction with  the  United  States  circuit  courts 
to  decide  federal  questions  involved  in  probate 
proceedings  determining  the  capacity  of  an  alien 
to  inherit  land,  and  their  judgments,  though 
erroneous,  cannot  be  ccfrrected  by  an  original 
bill  in  such  circuit  court  to  quiet  the  title  in 
other  claimantsl— Blythe  v.  Hinckley,  19  S.  Ct. 
497.  173  U.  S.  501,  43  L.  Ed.  783.  dismissing 
appeal  (C.  C.)  84  F.  246. 

Where  an  action  of  trespass  to  try  title  to 
land  was  brought  in  a  state  court  against  a 
nonresident,  who  was  alleged  to  be  a  resident 
of  the  state  and  county  where  the  suit  was 
brought,  a  judgment  against  him  therein  may 
be  collaterally  attacked  and  annulled  in  a  Unit- 
ed States  circuit  court  sitting  in  the  same  dis- 
trict as  the  state  court,  in  a  suit  between  such 
nonresident  and  a  subsequent  grantee  of  the 
land,  by  evidence,  aliunde  the  record  of  the 
state  court,  that  such  defendant  was  a  resident 
citis^n  of  another  state  when  the  suit  was 
brought,  was  neither  served  with  process  nor 
appeared,  and  had  no  knowledge  of  the  suit, 
and  that  a  pretended  appearance  by  an  attor- 
ney was  unauthorized  and  without  his  knowl- 
edge or  consent. — Cooper  v.  Newell,  19  S.  Ct. 
506.  173  U.  S.  555,  43  J..  Ed.  808. 

A  federal  court  may  take  jurisdiction  of  a 
suit  to  set  aside  a  judgment  of  a  state  court 
in  the'  same  state,  when  it  is  attacked  for  fraud 
and  want  of  jurisdiction  because  it  was  ren- 
dered on  service  by  publication,  the  order  for 
which  was  "obtained  by  a  false  affidavit. — How- 
ard V.  De  Cordova,  20  S.  Ct.  817,  177  U.  S. 
609,  44  L.  Ed.  908. 

(C)  COURTS  OP  DIFFERENT  STATES 
OR  COUNTRlftS. 

^=»511.   Comity  betiroeii   courts  ^of  dif- 
ferent states. 

See  13  Cent  Dig.  Courts,  I  1432. 

The  courts  of  New  York  are  not  required 
by  the  full  faith  and  credit  clause  of  the  fed- 
eral Constitution  to  give  effect  to  a  Michigan 
statute  legitimatizing  children  born  prior  to  the 
marriage  of  their  parents,  so  as  to  control  the 
devolution  of  title  to  lands  in  New  York  under 
a  will — especially  where  to  give  effect  to  such 
statute  would  disturb  interests  already  vested 
when  the  statute  was  enacted.  Judgment 
(1908)  83  N.  E.  569,  190  N.  Y.  458,  123  Am. 
St.  Rep.  585,  affirmed.— Olmsted  v.  Olmsted, 
30  S.  Ct.  292,  216  U.  S.  386,  54  L.  Ed.  530, 
25  L.  R.  A.  (N.  S.)  1292. 

(D)  DIFFERENT  UNITE1>  STATES 

COURTS. 

Courts  of  bankruptcy  and  other  United  States 
Courts,  see  Bankruptcy,  ^=»18%. 

Pendency  of  other  action  ^ound  for  abatement, 
see  Abatement  and  Revival,  ^=»10. 


^:»518.   EzoliisiTe   or   eoneurrent   jvrif- 
dlctlon. 

See  U  Cent  Dig.  Courts,  9§  1109,  1444-14ie. 

There  is  no  conflict  between  Act  Cong. 
March  3,  1875,  $  1,  c.  137  (18  Stat.  470).  and 
Act  Sept.  24,  1789,  §  9,  c.  20  (1  Stat  76),  which 
conferred  exclusive  jurisdiction  upon  the  dis- 
trict courts  of  suits  for  penalties  and  forfei- 
tures incurred  under  the  laws  of  the  United 
States,  and  the  latter,  except  as  modified  by 
statutes  .  conferring  jurisdiction  upon  the  cir- 
cuit courts  in  special  cases,  still  remains  in 
force.— United  States  v.  Mooney,  116  U.  S. 
104,  6  S.  Ct  304,  29  L.  Ed.  550. 

Although,  in  practice,  suits  in  rem  for 
forfeitures  for  violations  of  the  internal  rev- 
enue laws  are  more  frequently  brought  in  the 
district  courts,  yet  the  circuit  court,  under  Rev. 
St.  §  629,  subd.  4,  has  also  original  jurisdic- 
tion.—Coffey  v.  United  States,  116  U.  S.  427, 
6    S.  Ct  432,  29  L.  Ed.  681. 

The  general  grant  of  jurisdiction  to  the 
district  courts  oVer  suits  to  recover  penalties 
and  forfeitures  should  not,  in  any  case,  be 
transferred  exclusively  to  the  circuit  courts  by 
words  of  doubtful  import  in  a  statute. — Lees  v. 
United  States,  150  U.  S.  476,  14  S*  Ct  163, 
37  L.  Ed.  1150. 

An  action  at  law  to  recover  damages  for 
infringement  of  copyright  under  Rev.  St  U.  S. 
§  4966,  is  not  one  to  recover  either  a  penalty  or 
a  forfeiture,  so  as  to  make  the  jurisdiction  of  & 
district  court  of  the  United  States  exclusive, 
but  is  within  the  provision  of  Rev.  St  U.  S. 
§  629,  subd.  9,  giving  to  the  circuit  coarts  ju- 
risdiction of  suits  at  law  or  in  equity  arising 
under  the  patent  or  copyright  laws.  JodgmeDt 
83  F.  1007,  28  C.  C.  A.  253,  affirmed.— Brady 
V.  Daly,  20  S.  Ct  62,  175  U.  S.  148,  44  L.  Ed. 
109. 

The  "further  sum,"  equal  to  2  per  cent  of 
the  appraised  value  of  imported  merchandise 
for  each  1  per. cent,  that  such  appraised  value 
exceeds  the  value  declared  in  the  entry,  which, 
under  Customs  Administrative  Act  June  10,. 
1890,  f  7,  26  Stat.  131,  c.  407  [U.  S.  Comp. 
St.  1901,  p.  1892],  may  be  collected  from  an 
importer  lor  undervaluation  "in  additiotf  to  the 
duties  imposed  by  law,"  is  a  penalty,  and  ex- 
clusive jurisdiction  of  a  suit  to  recover  such 
sum  is  therefore,  by  Rev.  St.  U.  S.  |  563  [C. 
S.  Comp.  Sj.  1901,  p.  455],  vested  in  the  Dis- 
trict Courts  of  the  United  States.— Helwig  v. 
United  States,  23  S.  Ct  427,  188  U.  S.  605, 
47  L.  Ed.  614. 


COURTS-MARTIAL 

See- 
Army  and  Navy,  ^s»16,  42-49. 
Habeas  Corpus,  ^=»19,  95. 

Acquittal  by  court-martial  as  bar  to  criminal 
prosecution,  see  Criminal  Law,  ^=^166. 

Former  jeopardy,*see  Criminal  Law,  ^=3200. 

COUSINS. 

Right  of  inheritance,  see  Descent  and  Distribn- 
tion,  ^=»38. 

COVENANT,  ACTION  OF. 

See  14  Cent.  Dig.  Gov.,  Action  of. 

Covenants  on  which  the  action  may  be  main- 
tained, see  Covenants. 


COVENANTS. 

Scope-Note. 

[INCLUDES  promises  under  seal  In  general,  and  more  particularly  such  promises 
relating  to  the  title,  possession,  or  use  of  real  property;  their  nature,  requisites,  ralidity, 
incidents,  construction,  operation,  and  effect;  what  .constitutes  a  breach  of  covenant, 
and  actions  therefor. 

[For  r«lattd  matttrs  und«r  other  topics,  sec  cross-references  after  analysis*] 

f 

Analysis. 
L  Requisites  and  Validity. 

(A)  Express  Covenants. 

[No  paragraphs  or  references  in  this  Digest.    But  see  14  Gent.  DigL  Cove- 
nants, §§  1-6.] 

,  (B)  Implied  Covenants. 

^=>9.  Statutory  provtsions. 

10.  In  general. 

12.  Words  of  conveyance. 
14.  Particular  words. 

II.  Construction  and  Operation. 

(A)  Covenants  in  General. 

^=»32.  Limitations  and  exceptions  in  covenants. 
35.  Limitation  by  other  covenants. 

(B)  Covenants  of  Title. 

^=s>39.  Knowledge  of  parties  as  to  defects  in  title  or  incumbrances. 

(C>  Covenants  as  to  Use  of  Real  Property. 

[No  paragraphs  or  references  In  this  Digest.    But  see  14  Cent.  Dig.  CJove- 
nants,  §§  49-51.] 

(D)  Covenants  Running  with  the  Land. 

[No  paragraphs  or  references  in  this  Digest.    But  see  14  Cent.  Dig.  Cove- 
nants, $§  52-92.] 

III.  Performance  or  Breach. 

«=>87.  Notice  to  maintain  or  defend  title. 

88.  Necessity. 

96.  Covenant  against  incumbrances. 

99.  Covenant  of  warranty. 

100.  Breach  in  general. 

rV.  Actions  for  Breach. 

108.  Defenses. 

Cross-References.  •  ♦ 


Conditions  and  provisos  in  contracts,  see  Con- 
tracts, ^=s>221,  222 ;  in  deeds,  see  Deeds,  ^=> 
159-162. 

Conveyance  with  covenants  as  estoppel  to  as- 
sert after-acquired  title,  see  Estoppel,  ^=s»38. 


In  insurance  policies,  see  Insurance,  ^=9306- 

366. 
In  lease,  see  Landlord  and  Tenant,  ^=s»102-ld8. 
Railroad  land  grants,  see  Public  Lands,  ^=8>86. 
Restraining  breach,  see  Injunction,  ^=»58,  59. 


I.  BEQinSIT£S   ANB   VAUDITT. 

(A)  EXPRESS  COVENANTS. 

[No  paracrraphs   or  references  In  this  Digest.    But 
see  14  Cent  Dig.  Covenants,  SS  1-6.] 

(B)  IMPLIED  COVENANTS. 

^s>9.   Statutory  proTisions. 

'  See  14  Cent  Dig.  Covenants,  fi9  8,  9. 


^=9 10.  —  In.  general. 

See  14  Cent.  Dig.  Covenants,  I  8. 

In  construing  a  covenant  in  a  deed,  the 
words  are  to  be  taken  most  strongly  against  the 
covenantor ;  but  covenants  created  by  the  stat- 
ute (Comp.  Laws  N.  M.  1884,  p.  1306,  §  2750) 
from  the  use  of  certain  words  in  the  deed,«  being 
in  derogation  of  the  common  law,  should  be  con- 
strued  strictly. — Douglass  v.  Lewis,  131  U.  S. 


This  Diffest  is  compiled  on  tlie  Kej-Number  System.    Fox  explanation,  see  pase  iii« 

£Sup.CtDig.— Page  835] 


COVENANTS.  I  (B)-IV 


[Sap.CtDiff.>-Paf  •  831] 


75,  9  S.  Gt  634,  83  L.  Ed.  68,  affirming  8  N.  M. 
(Gild.)  596,  9  P.  377. 

^s»12.  Wordi  of  ooiiTeymaoo. 

S«e  14  Cent  Dig.  Coveoanta,  If  10.  11« 


— —  PartioiilAr  ^rords. 

See  14  Cent  Dig.  Corenants,  S  U. 


Under  Gomp.  Laws  N.  M.  1884,  p.  1306,  | 
2750,  the  words  ''bargained  and  sold,  or  words 
to  the  same  effect,  unless  restricted  in  express 
terms,  amount  to  a  covenant  of  seisin,  and 
against  incumbrances  made  or  suffered  by  the 
grantor,  or  person  claiming  under  him. — Doug- 
lass v.  Lewis,  181  U.  S.  75,  9  S.  Ct  634,  S3  L. 
Ed.  53,  affirming  3  N.  M.  (Gild.)  596,  9  Pac.  377. 


n.  OOKSTBUOTZOK  AHD   OPBBA- 

TIOK. 

Estoppel  by  coyenants,  see  Estoppel,  ^5>23. 

(A)  COVENANTS  IN  GENERAL. 
^=3»32.  Iiimitationa    and    ezeeptions    la 


See  14  Cent  Dig.  Covenants,  I  8S. 

Where  a  deed  conyeys  lots  "subject,  how- 
ever, to  certain  incumbrances  now  resting  there* 
on,  payment  of  which  is  assumed  by  said  party 
of  the  second  part,"  mortgages  thereon,  as  well 
as  unpaid  taxes,  are  excluded  from  a  covenant 
of  special  warranty  against  all  persons  claiming 
under  the  grantor.— Keller  v.  Asnford,  133  U.  S. 
610,  10  S.  Gt  494,  33  L.  Ed.  667. 

^S935.  Idoiitation  by  other  eovenaiits. 

See  14  Cent  Dig.  Covenants,  I  86. 

Gomp.  Laws  N.  M.  1884,  |  2760,  p.  1306. 
provides  that  "the  words  'bargained  and  sold, 
or  words  to  the  same  effect,  in  all  conveyances 
of  hereditary  real  estate,  unless  restricted  in  ex- 
press terms,  *  *  *  shall  be  limited  to 
the  following  effects  First,  that  the  grantor 
*  *  *  is  possessed  of  an  irrevocable  posses- 
sion in  fee  smiple;  •  *  *  second,  that  the 
said  real  estate  ♦  ♦  ♦  is  free  from  all  in- 
cumbrance." Held  that,  where  a  deed  contains 
an  express  covenant  oi  general  warranty,  the 
statutory  covenants  are  not  implied,  and  a 
grantee  whose  possession  has  never  been  dis- 
turbed cannot  recover  the  purchase  money  paid 
by  him  on  the  ground  that  his  grantors  had  no 
title  at  the  time  of  the  conveyance. — Douglass 
V.  Lewis,  131  U.  S.  75,  9  S.  Gt.  634,  33  L.  Ed. 
53.  affirming  3  N.  M.  (Gild.)  596.  9  P.  377. 

(B)  COVENANTS  OP  TITLa 

^s»39.  Knowledge  of  parties  as  to   do» 
foots  In  title  oif  inoumbraaoos. 

See  14  Cent.  Dig.  Covenants,  91  89,  40. 

Civ.  Code  La.  art.  2452  (French  Code.  art. 
1599),  declaring  that  the  sale  of  a  thing  belong- 
ing to  another  person  may  give  rise  to  damages 
when  the  buyer  knew  not  that  the  thing  belong- 
ed to  another  person,  has  no  reference  to  a  case 
where  the  act  of  sale  contains  an  express  war- 
ranty, as  in  such  case  knowledge  of  the  buyer 
is  no  defense  tothe  seller.— City  of  New  Orleans 
V.  Whitney.  13^  U.  S.  595,  11  S.  Gt  428,  34 
L.  Ed.  1102,  modifying  decree  (G.  G.)  Whitney 
▼.  City  of  New  Orleans,  43  F.  215. 

(C)  COVENANTS  AS  TO  USE  OF  REAL 

PROPERTY. 

[No  paragraphs  or  references  in  this  Digest    But 
see  14  CeDt  Dig.  Covenants,  81  49-51.] 


(D)  COVENANTS    RUNNING   WITH  THE 

LAND. 

[No  paragraphs  or  relerences  In  this  Digest    Bat 
see  14  Gent,  Dig.  Covenants.  H  52-92.] 

m.  PEBFORMAKOE   OB  BBEAGB. 

In  leaflet,  see  Landlord  and  Tenant,  ^s>lG2* 
108. 

^»87.  Hottoo    to    Maintain    or    dofend 
title. 

See  14  Gent  Dig.  Covenants,  if  97-100. 


—  If  oeosaity* 

See  14  Gent  Dig.  Covenanta,  ||  97.  9L 

Notice  of  suit  and  opportunity  to  dof^d 
must  be  given  warrantor  of  title  to  render  judg- 
ment against  title  of  his  grantee  available 
against  him.— Kapiolani  Estate  ▼.  Atcherley,  35 
S.  Gt.  832,  238  U.  S.  119,  59  L.  Ed.  1229. 


OoTonant   against   Inonn&lwi 

Bee  14  Cent  Dig.  GOTeaants,  U  111-129. 

Possession  of  the  premisea  by  an  intruder 
without  right  ia  no  breach  of  the  covenant  of 
quiet  enjoyment— Andrus  ▼.  St  Louis  Smelting 
&  Refining  Co.,  130  U.  S.  043,  9  3.  Ct  645,  32 
L.  Ed.  1054. 

^»99.  Oorenant  of  warranty. 

See  14  Cent  Dig.  CovenaaU.  H  1S9-168. 

^»100.  — —  Breaeh  In  ganeraL 

See  14  Cent  Dig.  Covenants.  U  1S9-165. 

Where  defendant  held  in  good  faith  under  a 
patent,  all  representations  before  sale  aa  to  the 
validity  of  its  title  and  its  right  of  ^possession 
were  merged  in  the  deed  afterwards  given,  cove- 
nanting for  title  and  for  quiet  possession  against 
all  persona  lawfully  claiming  the  premises,  and 
the  covenant  was  not  broken  by  the  wrongful 
occupation  of  another.— ^Andrus  ▼.  St.  Louis 
Smelting  &  Refining  Co.,  130  U.  S.  643,  9  & 
Ct  645,  32  L.  Ed.  1054. 

IV.  ACTIOKS  FOB  BBEAOH. 

Restraining  breach,  see  Injunction,  ^=»58L 

^=»108.  Defonaos. 

See  14  Cent  Dig.  Covenanti,  8i  ITSt  179-1B5. 

A  grantor,  who  has  conveyed  with  wa^ 
ranty  land  to  which  he  had  no  title,  cannot, 
when  sued  on  his  warranty,  set  up  in  defense 
that  the  sale  was  a  nullity,  under  CHv.  Go(k  " 


art.  2452,  which  declares  that  the  sale  of  a 
thing  belonging  to  another  person  is  null,  since 
said  article  does  not  affect  tne  covenant  of  war* 
ranty.— City  of  New  Orleans  v.  Whitney,  138 
U.  S.  505,  11  S.  Ct  428,  34  L.  Ed.  1102. 
modii^ing  decree  <C.  C.)  Whitney  t.  City  of 
New  Orleans,  43  F.  215. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

Sm  Witnesses,  4=9320-401. 

CREDIT. 

Accounting  between  partners,  see  Partnership^ 
333. 


Letters    of    credit,    see    Banks    and    Banking^ 
^=s>191. 

CREDITORS. 

* 

See  cross-references  under  Debtor  and  Creditor* 


CREDITORS'   SUIT. 


'        Scope-Note. 

* 

[INOLUDBS  actions  to  enforce  Judgn^ents  and  other  general  liens  against  property  of 
debtors  liable  for  payment  of  tbelr  debts,  but  not  subject  to  levy  and  sale  under  execu- 
tion ;  nature  and  scope  of  the  renxedy  in  general ;  grounds  of  such  actions,  and  defenses 
thereto;  by;  and  against  ^hom,  and  on  what  judgments  or  other  liens,  and  as  to  what 
property,  they  may  be  maintained;  Jurisdiction  of  such  actions,  and  proceedings  therein; 
incidental  relief;  Judgments  or  decrees,  and  enforcement  thereof;  review  of  proceedings; 
and  costs  In  such  actions. 

[For  related  matters  under  other  topics,  see  cross-references  fifter  analysis.] 

« 

Analysis, 

4s»8.  Property  or  rights  which  may  be  subjected. 
9.  Conditions  precedent. 

11.  Recovery  of  judgment. 

14,  — —  Effect  of  insolvency  of  debtor. 

19.  Creditors  entitled  to  relief. 

52.  Claims  of  creditors  under  judgment  or  decree. 

63. Intervention  in  general. 

Cross-References. 


Andllary  jurisdiction,  see  Courts,  4b»204. 

Jurisdiction  of  federal  courts,  see  Courts, 
262. 

Remedies  in  cases  of  assignments,  see  Assign- 
ments for  Benefit  of  Creditors,  «=:»297-^41. 


Remedies  in  cases  of  fraudulent  transfers, 
Fraudulent  Conveyances,  «=»228-310. 

Review  of  findings,  see  Appeal  and  Error, 
1008. 


4s»8.  Ptropertjr  or  rislits  wUoh  may  be 

subjeeted. 

See  14'  Cent  Dlr  Cred.  Suit,  H  12-41 :    U  Cent. 
Dig.  Copyr.  |  48;    21  Cent.  Dig.  Execution,  I  1131. 

Ch.  Prac.  Act  lU.  c.  22,  f  49  (Kurd's  Rev. 
St.  195),  making  subject  to  creditors*  bills  of 
discovery  to  reach  equitable  estates  property 
held  in  trust,  except  when  such  trust  has  in 
good  faith  been  created  by,  or  the  trust  fund 
has  proceeded  from,  some  person  other  than  the 
defendant,  applies  not  merely  to  cases  where  a 
technical  discovery  is  sought,  but  to  all  cases 
where  the  creditor  is  obliged,  by  the  nature  of 
the  interest  sought  to  be  applied,  to  resort  to 
a  court  of  equity  .—Spindle  v.  Shreve,  111  U.  S. 
542,  4  S.  Ct  522,  28  L.  Ed.  512. 

Under  a  statute  of  Connecticut,  providing 
that  any  policy  of  life  inenrance  expressed  to  be 
for  the  benefit  of  a  married  woman  or  her  chil- 
dren shall  inure  to  her  separate  use,  insurance 
f«r  the  life  of  a  husband,  taken  out  by  the  wife 
lor  the  benefit  of  herself  and  her  children,  or  by 
a  husband  for  the  benefit  of  his  wife  and  chil- 
dren, cannot  be  reached  by  a  creditors'  bill  filed 
by  the  husband's  creditors.— Central  Nat.  Bank 
V.  Hume,  128  U.  S.  195,  9  S.  Ct  41,  82  L.  Ed. 
370. 

^s»9.  Ooaditloiis  precedent. 

See  14  Cent  Dig.  Cred.  Suit.  (9  42-87. 


— —  ReeoTory  of  jndsment. 

See  14  Cent  Dig.  Cred.  Suit,  51  46-66. 

A  creditors'  bill  may  be  maintained  in  a 
federal  court  upon  a  judgment  procured  in  a 
different  state  from  that  in  which  the  court 
•its— Handley  v.  Stuts,  139  U.  S.  417,  11  S. 
Ct.  530,  35  L.  Bd.  227,  reversing  decree  (C.  C.) 
Stuts  V.  Handley,  41  F.  531. 


A  creditors'  bill  founded  on  a  Judgment  re- 
covered in  Connecticut  against  a  corporation  of 
that  state  cannot  be  maintained  in  a  United 
States  circuit  court  in  New  York  against  a 
citizen  of  that  state  to  enforce  his  liability  on 
an  unpaid  subscription  to  the  stock  of  the  cor- 
poration, when  no  judgment  has  been  obtained 
or  execution  issued  against  the  corporation 
within  the  latter  state,  and  no  allegations  arc 
made  showing  that  it  is  impossible  to  obtain 
such  judgment.— National  Tube  Works  Co.  ▼. 
Ballon,  146  U.  .S.  517,  13  S.  Ct  165.  36  L.  Bd. 
1070,  affirming  decree  (C.  C.)  42  F.  749. 

No  judgment  at  law  on  a  note  given  by 
a  national  bank  is  prerequisite  to  a  suit  l^ 
the  holder,  one  object  of  which  is  to  subject 
to  the  satisfaction  of  the  debt  certain  property 
conveyed  to  the  trustee  as  security  therefor. 
Decree,  George  v.  Wallace,  135  F.  286,  68  C. 
0.  A.  40,  affirmed.- Wyman  v.  Wallace,  26  S. 
Ct.  495,  201  U.  S.  230,  50  L.  Dd.  788;  Frenxer 
v.  Same,  26  S.  Ct.  498,  201  U.  S.  244,  50  Lw  Ed. 
742;  Poppleton  v.  Same,  26  S.  Ct.  498,  201 
U.  S.  245,  50  li.  Ed.  743. 

^s»14.  ^—  Effect  of  insoWenoy  of  debt* 
or. 

See  14  Cent.  Dig.  Cred.  Suit,  5S  40,  70,  77. 

While  the  general  rule  is  that  a  creditor 
must  exhaust  his  legal  remedies  before  a  court 
of  equity  will  interpose  for  his  relief,  and  that 
the  proper  evidence  of  that  fact  is  a  judgment, 
execution,  and  return  of  nulla  bona^  yet,  when 
it  appears  that  the  judgment  debtor  is  insolvent, 
and  that  the  issue  of  an  execution  would  be  of 
no  practical  utility,  such  issue  may  be  dispensed 
with.— Sage  v.  Memphis  &  L.  R.  Co.,  125  U.  & 
361,  8  S.  Ct  887,  31  L.  Ed.  694. 
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^^19.   Crediton   entitled  to  relief. 

See  14  Gent.  Dig.  Cred.  Suit,  95  88,  89. 

Equity  has  jurisdiction  of  a  suit  in  the 
nature  of  a  judgment  creditors'  bill  by  persons 
claiming,  by  successive  assignments  from  the 
original  creditors,  a  lien  on  certain  land,  which 
the  debtor  had  conveyed  in  fraud  of  the  orig- 
inal creditors ;  and  with  this  may  be  joined  the 
additional  reasons  for  relief  that  plaintiffs  have 
long  been  in  possession  of  the  land,  that  the 
records  of  the  case,  through  which  the  original 
purchaser  at  the  execution  sale  claimed  to  have 
acquired  legal  title  to  the  lands,  have  been  lost, 
and  that  plaintiffs  title,  thougli  good  in  equity, 
may  be  technically  insufficient  at  law.— Wehr- 
man  y.  Conklin,  155  U.  S.  314,  15  S.  Ct  129, 
39  L.  Ed.  167. 


^=s»52.  Cllaime  of  ereditori  iiAder  Judg- 
ment or  decree. 

8oe  14  Gent.  Dig.  Cred.  Suit,  {{  210-212. 

^=353.  ^-*  InterrentloiL  in.  g^emeral. 

See  14  Cent.  Dig.  Cred.  Suit,  §  210. 

On  a  creditors'  bill,  filed  on  behalf  of  all 
cr^itors  who  may  come  in,  to  secure  the  due 
administration  and  application  o£  a  trust  fund, 
a  decree  granting  relief  should  give  other  cred- 
itors having  valid  claims  against  the  fond  op- 
portunity to  come  in  on  a  reference  to  a  nuu- 
ter,  and  have  the  benefit  of  the  decree. — John* 
son  V.  Waters,  lU  U.  S.  040,  4  S.  Ct  63J9,  28 
L.  Ed.  547. 


CRIMINAL   LAW. 

Scope-Note, 

[INCLUDES  acts  and  omisslous  In  violation  o^  law  punishable  as  ofTenses  against  the 
public;  the  nature  and  elements  of  crime  in  general;  capacity  to  commit  crime,  and  na- 
ture and  extent  of  responsibility  therefor  in  general,  and  responsibility  of  principals,  acces- 
sories, etc. ;  Jurisdiction  over  and  place  of  prosecution  of  crimes ;  limitation  of  time  for 
prosecution;  preliminary  complaints,  warrant,  examination,  and  commitment;  arraign- 
ment and  pleas;  evidence  in  criminal  proceedings;  trial  of  indictments,  etc.,  and  acquit- 
tal or  conyiction ;  motions  in  arrest  of  judgment  and  for  new  trial ;  Judgment  or  sentence 
and  final*  commitment ;  review  on  appeal,  writ  of  error,  or  certiorari ;  prosecution  and 
punishment  o^  successive  offenses  or  of  habitual  criminals ;  and  modes  of  punishment  and 
prevention  of  crime  in  general. 

[For  related  matters  under  other  topiesj  see  croee- references  after  analysis.] 

Analysis. 

I.  Nature  and  Elements  of  Crime  and  Defenses  in  General. 

2.  Power  to  define  and  punish  crime. 


6. 


States. 


8.  Application  and  operation  of  common  law. 

9.  Adoption  and  abrogation. 

12.  Statutory  provisions. 

13.  Creation  and  definition  of  offenses. 

15.  Repeal. 

16.  Offenses  against  United  States  and  state  of  terri- 
tory. 

27.  Felonies  and  misdemeanors. 
37.  Entrapment. 

42.  Immunity  to  one  furnishing  information  or  evidence, 

43.  Pendency  of  or  recovery  in  civil  action. 

II.  Capacity  to  Commit  and  Responsibility  for  Crime. 

[No  paragraphs  or  references  in  this  Digest.     But  see  14  Cent  Dig. 
Crim.    Law,    ff   53-7U.J 

III.  Parties  to  Offenses. 

IV.  Jurisdiction. 

84.  Constitutional  and  statutory  provisions. 

85.  Courts  invested  with  criminal  jurisdiction, 

89.  United  States  courts. 

91.  Jurisdiction  of  offense. 

94.  Extent  of  penalty. 

95.  Offenses  against  United  States  and  state  or  terri- 
tory. 
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IV.  Jurisdiction — Continued. 

^=9  97.  — ^  Locality  of  offense. 

98.  Jurisdiction  of  the  person. 

99.  Mode  of  acquiring  jurisdiction. 

100.  Exercise  of  jurisdiction  in  general. 

101.  Transfer  of  causes. 

102.  Loss  or  divestiture  of  jurisdiction. 

V.  Vttiue.  . 

(A)  Place  o^  Bringing  PRosECutiON. 

«=>106.  Nature  and  necessity  of  venue  in  prosecution. 
107.  Constitutional  and  statutory  provisions. 
113.  Offenses  against  United  States. 

(B)  Change  of  Venue. 

^    VI.  Limitation  of  Prosecutions. 

<$=s»146.  Constitutional  and  statutory  provisions. 

147.  Limitations  applicable. 

148.  Commencement  of  period  of  limitation. 
160,  *  Continuing  offenses. 

151.  Exceptions  and  suspension. 
153.  Fugitives  from  justice. 

VII.  Former  Jeopardy. 

^=s>162.  Constitutional  and  statutory  provisions. 

163.  Offenses  or  proceedings  as  to  which  former  jeopardy  is 

a  defense. 

164.  Elements  of  former  jeopardy. 

166. Character  and  constitution  of  court. 

173.  Time  or  stage  of  prosecution  at  which  jeopardy  at- 
taches. 

181.  Discharge  of  jury  without  verdict. 

182.  In  general. 

186.  Failure  of  jurors  to  agree. 

186.  Acquittal. 

188.  Verdict  set  aside  or  judgment  arrested. 

190.  New  trial. 

191.  Judgment  reversed. 

192.  In  general. 

1931/^.  Conviction  of  lower  as  acquittal  of  higher  grade  or 
degree  of  offense  charged. 

194.  Identity  of  offenses. 

195,  In  general. 

200.  Different  offenses  in  same  act  or  transaction. 

201.  Offenses  against  different  sovereignties  in  same 

act  or  transaction. 

202.  Particular  classes  of  offenses. 

204.  Waiver  of  objections. 

• 

VIII.  Preliminary    Complaint,    Affidavit,    Warrant,    Examination,    Commit- 
ment, and  Summary  Trial. 

^s»206.  Constitutional  and  statutory  provisions. 
208.  Preliminary  complaint  or  affidavit. 

211,  Requisites  and  sufficiency. 

216.  Preliminary  warrant  or  other  process. 

217. Issuance. 

218.  Requisites  and  sufficiency. 

229.  Conduct  of  preliminary  examination. 

232.  Representation  by  attorneys.    . 

242.  Removal  of  accused  to  other  county  or  district  for  trial. 

TUs  Dic^st  is  oompiled  on  tlie  Key-Nmnbor  System.   For  explanation,  soe  paso  iii* 
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IX.  Arraignment  and  Pleas,  and  Nolle  Prosequi  or  Discontinuance. 

^s>261.  Necessity  of  arraignment  and  plea. 

267.  Pleas  in  general. 

270. Several  pleas, 

276.  Plea  to  jurisdiction. 

277.  Pleas  in  abatement. 

279. Time  and  order  of  pleading. 

280.  Requisites  and  sufficiency. 

288.  Plea  of  limitation. 

289.  Plea  of  former  jeopardy  or  former  acquittal  oi  convic- 

tion. 

295. Evidence. 

296. Trial  and  determination. 

302,  Nolle  prosequi. 

X.  Evidence. 

(A)  Judicial  Notice,  Presumptions,  and  Burden  of  Prooa 

^s>304.  Judicial  notice. 
305.  Presumptions. 

308.  Innocence. 

311.  Sanity. 

323.  Particular  facts. 

(B)  Facts  in  Issue  and  Relevant  to  Issues,  and  Res  Gest;^ 

«=»338.  Relevancy  in  general. 

342.  Motive  or  absence  of  motive. 

351.  Subsequent  condition  or  conduct  of  accused. 

358.  Alibi. 

359.  Incriminating  others. 
362.  Res  gestae. 

365.  Other  offenses  part  of  same  transaction* 

368.  Acts  and  statements  of  third  persons. 

(C)  Other  Offenses,  and  Character  of  Accused, 

«=>369.  Other  offenses  as  evidence  of  offense  charged  in  gen- 
eral. 
371.  Acts  showing  intent  or  malice  or  motive. 
'  372.  Acts  part  of  series  showing  system  or  habit. 

(D)  Materiai«ity  and  Competency  in  General. 

^=»390.  Testimony  as  to  intent  or  motive. 

393.  Compelling  accused  to  criminate  himself. 

394.  Evidence  wrongfully,  obtained  in  general. 

396.  Evidence  admissible  by  reason  of  admission  of  similar 
evidence  of  adverse  party. 

(E)  Best  and  Secondary  and  Demonstrative  Evidence. 
^=s>399.  Record  or  other  writing  as  best  evidence, 

400.  In  general. 

404.  Demonstrative  evidence. 

(F)  Admissions,  Declarations,  and  Hearsay. 

^=405.  Admissions  by  accused. 

406.  In  general. 

411.  Declarations  by  accused. 
413.  - —  Self-serving  declstrations. 

415.  Declarations  by  person  injured. 

416.  Declarations  by  third  persons. 

417.  In  general. 

419,  420.  Hearsay  in  general. 

(G)  Acts  and  Declarations  oe  Conspirators  and  Codeeendakts 

422.  Grounds  of  admissibility  in  general. 

423.  Furtherance  or  execution  of  common  purpose. 
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X.  Evidence — Continued. 

(G)  Acts  and  Declarations  of  Conspipatoi^s  and  Codefendants 

— Continued. 

^=*424.  After  accomplishment  of  object. 

427.  Preliminary  evidence  as  to  conspiracy  or  common  pur- 
pose. 

(H)  Documentary  Evidence  and  Exclusion  of  Parol  Evidencb 

Thereby. 

«»429.  Public  or  official  acts,  proceedings,  records,  and  certifi- 
cates. 
431.  Private  writings  and  publications. 

434.  Books  and  entries  therein. 

438.  -: —  Photographs. 

444.  Authentication  of  documents. 

(I)  Opinion  Evidence. 

^=s>449.  Witnesses  in  general. 

452.  Special  knowledge  as  to  subject-matter. 

456.  Mental  condition  or  capacity. 

468.  Subjects  of  expert  testimony. 

475. Nature,  condition,  and  relation  of  objects. 

482.  Examination  of  experts. 

483.  In  general. 

489.  Cross-examination. 

(J)  Testimony  o?  Accomplices  and  Code?endants. 
€s=»607.  Accomplices  within  rules  of  evidence. 
508.  Admissibility  and  effect  of  testimony. 

(K)  Confessions. 

«5>517.  Admissibility  in  general. 

519.  Voluntary  character  in  general. 
521.  Judicial  compulsion. 

(L)  Evidence  at  Preliminary  Examination  or  at  Former  Trial. 

[No  paragraphs  or  references  ixk  this  Digest.     But  see  14  Cent.  Dig. 
Grim.  Law,  IS  1230-1247.] 

(M)  Weight  and  Sufficiency. 

^s»564.  Place  of  commission  of  offense  and  venue. 
570.  Insanity  or  other  incapacity. 

XI.  Time  of  Trial  and  Continuance. 

^=>573.  Right  to  speedy  trial  in  general. 
686.  Discretion  of  court. 
588.  Grounds  for  continuance. 

689.  In  general. 

695.  Competency  or  materiality  of  expected  evidence. 

598.  Diligence. 

602.  Application  and  affidavits  for  continuance. 

603.  In  general. 

XII.  Trial. 

(A)  Preliminary  Proceedings. 

619.  Consolidatioh  of  indictments. 
622..  Separate  trial  of  codefendants. 

627.  Service  of  copy  of  indictment,  information,  or  minutes 
of  evidence. 

628.  Indorsement  of  witnesses  on  indictment  or  information. 

629.  Service  of  notice  or  list  of  witnesses. 
631.  Service  of  list  of  jurors. 
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XII.  Trial— Continued. 

(B)  Course  .AND  Conduct  of  Trial  in  General. 
<=s>636.  Presence  of  accused. 

660.  Experiments  and  tests. 

664.  Remarks  and  conduct  of  judge. 

656.  Comments  on  evidence  or  witnesses. 

(C)  Reception  of  Evidence. 

^s=>662.  Right  of  accused  to  confront  witnesses. 

671.  Presence  of  jury  during  inquiry  as  to  admissibility. 

673.  Effect  of  admission. 

680.  Order  of  proof  in  general. 

684.  Admission  in  rebuttal  of  evidence  proper  in  chief. 

(D)  Objections  to  Evidence,  Motions  to  Strike  Out,  and  Excep- 

tions. 
^=»696.  Sufficiency  and  scope  of  objection. 
696.  Motion  to  strikeout. 
698.  Effect  of  failure  to  object  or  except. 

(E)  Arguments  and  Conduct  of  Counsel. 

^=»708.  Scope  and  effect  of  summing  up. 
709.  For  prosecution. 

712.  Statements  as  to  facts,  comments,  and  arguments. 

713.  In  general. 

721.  Comments  on  failure  of  accused  to  testify. 

721 1/^.  Comments  on  failure  to  produce  witnesses  or 

evidence. 

722.  Comments  on  character  or  conduct  of  accused  or 

prosecutor. 

722^^.  Comments  on  commission  of  other  offenses  by  ac- 
cused. 
726.  Retaliatory  statements  and  remarks. 

728.  Objections  and  exceptions. 

729.  Withdrawal  or  correction  of  objectionable  matter. 

730.  Action  of  court. 

(F)  Province  of  Court  and  Jury  in  Generai«. 

^=>  731.  Functions  as  judges  of  law  and  facts  in  general. 
733.  Questions  of  law  or  of  fact. 

736.  Preliminary  or  introductory  questions  of  fact 

741.  Weight  and  sufficiency  of  evidence  in  general. 

754.  Instructions  invading  province  of  jury. 

7561/2.  Comments  on  facts  or  evidence  in  general. 

757.  Credibility  of  witnesses. 

768.  Credibility  of  accused. 

769.  Inferences  from  evidence. 

761.  Assumptions  as  to  facts. 

762.  Opinion  or  belief  as  to  facts. 

763.  764.  Weight  and  sufficiency  of  evidence.    " 

768.  Instructions  as  to  duties  of  jury. 

(G)  Necessity,  Requisites,  and  Sufficiency  of  Instructions. 
773.  Insanity. 
776.  Character. 
7771/^.  Statement  and  review  of  evidence. 

778.  Presumptions  and  burden  of  proof. 

779.  Acts  and  declarations  of  conspirators  and  codefendants. 
782.  Determination  of  sufficiency  of  evidence  in  general 
78314.  Excluding  evidence  from  consideration. 

784.  Circumstantial  evidence. 

785.  Credibilitv  of  witnesses. 

786.  Credibility  of  testimony  or  statement  of  accused. 
789.  Reasonable  doubt. 
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XII.  Trial— Continued. 

(G)  Necessity,  Requisites,  and  Sufficiency  of  iNSTRUCTiONS-^Con- 

tinued.  * 

^=p792.  Principals  and  accessories. 
793.  Codefendants. 

797.  Power  of  recommendation  to  mercy. 
807.  Argumentative  instructions. 
811.  Undue  prominence  of  particular  matters. 

814.  Application  of  instructions  to  case. 

815.  Instructions  excluding  or  ignoring  issues,  defenses,  or 

evidence. 

822.  Construction  and  effect  of  charge  as  a  whole. 

823.  Error  in  instructions  cured  by  Mjithdrawal  or  giving  oth- 

er instructions. 

(H)  Requests  for  Instructions. 

«=»824.  Necessity  in  general. 

829.  Instructions  already  given. 
834.  Modification  by  court. 

(I)  Objections  to  Instructions  or  Refusal  Thereof,  and  Excep- 
tions. 
^=5>841.  Time  for  objection  or  exception. 
^   844.  Sufficiency  and  scope  of  objections  or  exceptions  to  in- 
structions given. 
845.  Sufficiency  and  scope  of  exceptions  to  failure  or  refusal 
to  instruct. 

(J)  Custody.  Conduct,  and  Deliberations  of  Jury. 
€==>863.  Instructions  after  submission  of  cause. 
864.  Communications  between  judge  and  jury. 

866.  Urging  or  coercing  agreement. 

867.  Discharge  of  jury  before  verdict. 

868.  Objections  and  exceptions. 

(K)  Verdict.    , 

«=>873.  Sealed  verdict. 
878.  Several  counts. 

(L)  Waiver  and  Correction  of  Irregularities  and  Errors. 

[No  paragraphs  or  references  la  this  Digest,     ^ut  see  14  Cent.  Dig. 
Crlm.  Law.  §§  211t^2127.] 

Xin.  Motions  for  New  Trial  and  in  Arrest. 

^=:9911.  Discretion  of  court  as  to  new  trial. 
913.  Grounds  for  new  trial  in  general. 
&19.  Misconduct  of  counsel  for  prosecution. 
924.  Misconduct  of  or  affecting  jurors. 

927.  Separation. 

929.  Misconduct  of  officer. 

948.  Application  for  new  trial. 

950.  Jurisdiction. 

961.  Time  for  making. 

957.  Statements,  affidavits,  and  testimony  of  jurors. 

XIV.  Judgment,  Sentence,  and  Final  Commitment. 

^s»985.  Formalities  in  pronouncing  sentence. 
986.  In  general. 

990.  Requisites  and  sufficiency  of  sentence. 

991.  In  general. 

993.  Modification  of  sentence. 

995.  Requisites  and  sufficiency  of  record  of  judgment. 

998.  Setting  aside  judgment. 

1000.  Certificate  of  judgment. 

This  Digest  in  compiled  on  the  Key-Nuinber  Syitem.   For  ezplAiuitiont  see  pAge  ill. 
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XIV.  Judgment,   Sentence,  and  Final   Conunitment — Continued. 

«=»  1002.  Effect  of  habeas  corpus  proceedings. 

1003.  Fixing  date  of  execution  of  sentence  after  date  original* 
ly  fixed. 

XV.  Appeal  and  Error,  and  Certiorari, 

(A)  Form  op  Remedy,  Jurisdiction,  and  Right  op  Review. 

<=s>1006.  Proper  mode  of  review. 

1007. Appeal. 

1011. Certiorari. 

1016.  Appellate  jurisdiction. 

1017. Nature  and  grounds  in  general. 

1018.^ Courts  invested  with  jurisdiction. 

1019. Nature  or  grade  of  offense. 

1020.  Extent  of  penalty. 

1021.  Decisions  reviewable. 

1022.  Courts  and  other  tribunals  subject  to  review. 

1023. Appealable  judgments  and  orders. 

1024.  Right  of  prosecution  to  review. 
1026.  Right  of  defendant  to  review. 
1026.  In  general. 

(B)  Presentation  and  Reservation  in  Lower  Court  op  Grounds 

OP  Review. 

•^=»1029.  Necessity  of  objections. 

1030.  ^ In  general. 

1031.  In  preliminary  proceedings.  » 

1032.  Indictment  or  information. 

1036. Proceedings  at  trial  in  generaL 

1036. Evidence. 

1038.  Instructions. 

1039.  Custody  and  conduct  of  jury. 

1043.  Scope  and  effect  of  objection. 

1047.  Necessity  of  exceptions.         , 

1048.  In  general. 

1054.  Review  of  rulings  on  evidence. 

1066.  Exceptions  to  decision  on  motion  for  new  trial  or  in 
arrest. 

(C)  Proceedings  por  Transper  op  Cause,  and  Eppect  Thereof. 

<g=>1069.  Time  of  taking  proceedings. 
1072.  Allowance  or  leave. 

1083.  Effect  of  transfer  or  proceedings  therefor.  • 

1084.  Supersedeas  or  stay  of  proceedings. 

(D)  Record  and  Proceedings  Not  in  Record. 

1085.  Matters  to  be  shown  by  record. 

1086.  Necessity  in  general. 

1088.  Scope  and  contents  of  record. 

1089.  Bill  of  exceptions. 

1090.  Necessity.. 

1091.  Form  and  <:ontents. 

1110.  Amendment  or  correction. 

1111.  Conclusiveness  and  effect. 

1112.  Impeaching  or  contradicting. 

1113.  Questions  presented  for  review. 

1114.  In  general. 

1119.  Conduct  of  trial  in  general. 

1120.  Admissibility  of  evidence. 

1121.  Sufficiency  of  evidence. 

1122.  Instructions,  and  failure  or  refusal  to  give  in- 
structions. 
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XV.  Appeal  and  Error,  and  Certiorari — Continued* 

(E)  Assignment  of  Errors  and  Briefs. 

^=»1129.  Assign^ments  of  error. 

(F)  Dismissal,  Hearing,  and  Rehearing. 

^=s>1131.  Dismissal. 

(G)  Review. 

^=»1134.  Scope  and  extent  in  general. 
1135.  Parties  entitled  to  allege  error. 

1137.  Estoppel 

1140.  Presumptions. 

1142. Matters  shown  by  record. 

1144. Facts  or  proceedings  not  shown  by  record. 

1146.  Discretion  of  lower  court. 
1148.  — :—  Preliminary  proceedings. 

1149, Amendments  and   rulings   as  to   indictment  or 

pleas. 

1163.  Reception  of  evidence. 

1156. New  trial. 

*  1157.  Questions  of  fact,  verdicts,  and  findings. 

1158.  In  general. 

1159.  Conclusiveness  of  verdict. 

1161.  Harmless  error. 

1163.  Presumption  as  to  eflEect  of  error. 

1165.  Prejudice  to  defendant  in  general. 

1166.  Preliminary  proceedings. 

11661/^.  Conduct  of  trial  in  general. 

1167. Rulings  as  to  indictment  or  pleas. 

1168.  *  Rulings  as  to  evidence  in  general. 

1169.  Admission  of  evidence. 

1170.  Exclusion  of  evidence. 

1172.  Instructions. 

1173.  — r-.  Failure  or  refusal  to  give  instructions. 
1177.  Sentence  and  judgment. 

(H)  Determination  and 'Disposition  of  Cause. 

«=5>1183.  Reduction  or  mitigation  of  sentence.. 

1184.  Modification  or  correction  of  judgment. 

1185.  Reversal. 

1186.  In  general. 

1187.  Rendering  final  judgment. 

1188.  Directing  judgment  in  lower  court. 

1190.  Effect. 

1193.  Jurisdiction  and  proceedings  of  appellate  court  after  re- 
mand. 

(D  Liabilities  on  Bonds. 

[No  paragraphs  or  references  In  this  Digest.    But  see  14  Cent.  Dig. 
Crim.  Law,  ||  3244-3252.] 

XVI.  Successive  Offenses  and  Habitual  Criminals. 

«=s»1201.  Constitutional  and  statutory  provisions. 

XVII.  Punishment  and  Prevention  of  Crime. 

♦»1208.  Extent  of  punishment  in  general. 

1210.  Cumulative  sentences. 

1213.  Cruel  or  unusual  puhishment. 

•  1214.  Excessive  fines. 

1216.  Term  of  imprisonment. 

1218.  Place  of  imprisonment. 

1219.  Execution  of  sentence  of  death. 

1221.  Rights  to  property  subject  of  or  connected  with  crime. 
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Cross-References. 


g(2c    - 

BaU,  e=>41-75. 

Convicts. 

District  and  Prosecuting  Attorneys. 

Grand  Jury. 

Habeas  Corpus. 

Indictment  and  Information. 

Malicious  Prosecution. 

Pardon. 

Penalties. 

Adoption  by  federal  courts  of  practice  of  stats 
courts  in  criminal  cases,  see  Courts,  ^=^2!&1, 

Application  in  territories  of  criminal  law  adopt* 
ed  from  other  states,  see  Territories,  ^s»9. 

Arrest  of  accused,   see  Arrest,  ^=»61,  62. 

Competency  and  challenge  to  jurors,  see  Juryf 
^^83-139. 

Crimes  in  Indian  country,  see  Indians,  ^=»3& 

Cross-examination  of  accused,  see  Witnesses, 
<S=»277. 

Due  process  of  law,  see  Constitutional  Law, 
«=>255-273. 

Equal  protection  of  the  laws,  see  Constitutional 
Law,  ^=»250. 

E2xemption  from  self  incrimination  as  priv- 
ilege or  immunity,  see  Constitutional  Law, 
€=>206. 

Ex  post  facto  laws,  see  Constitutional  Law, 
«=»197-203.  , 

Fees  of  commissioner  for  services  in  criminal 
cases,  see  United  States  Commissioners,  ^=»3. 

Impaneling  jury,  see  Jury,  ^=»148. 

Nature  and  constitution  of  juries,  see  Jury,  ^=9 
4-6. 

Privilege  of  witness  as  to  answer  tending  to 
subject  him  to  criminal  prosecution,  see  Wit- 
nesses, ^=:»297. 

Restraining  criminal  acts,  see  Injunction,  ^=» 
102. 

Restraining  criminal  prosecutions,  see  Injunc- 
tion   ^33>105. 

Right'  to  trial  by  jury,  see  Jury,  «=»20-23,  29. 

Subjects  and  titles  oi  acts,  see  Statutes,  ^s^ 
118. 

Summoning,  attendance,  discharge,  and  compen- 
sation* of  jurors,  see  Jury,  ^s»58-72. 

*  Offenses  by  partic%Lar  claeeis  of  persons. 

See- 
Aliens,  ^=s»57. 
Army  and  Navy,  ^=:»36,  37. 
Attorney  and  Client,  ^:»39. 
Banks  and  Banking,  <=s>255-257. 


See- 
Carriers,  ^s»3S. 
Indians,  ^=:»38. 
Insurance,  ^s»30. 
Pilots  ^=»1. 
United  States,  «s»21,  52. 


Se( 


Particular   offenses. 


Adultery. 

Aliens,  ^=»55-57,  59. 

Animals,  ^=»31. 

Banks  and  Banking,  ^s»255-257. 

Bigamy. 

Bribery. 

Burglary. 

Carriers,  ^s»38. 

Commerce,  ^=»82. 

Conspiracy,  ^=»23-48. 

Contempt. 

Counterfeiting. 

Crops  4SiMMi>8. 

Customs  Duties.  «=3>120-135. 

Elections,  ^=»3ll--328. 

Embezzlement. 

Extortion. 

False  Personation. 

Fish.  <S=:»15. 

Food,  «=s>17-19. 

Forgery. 

Gaming,  ^=963. 

Homicide. 

Indians,  ^=s»34. 

Internal  Revenue,  ^=939,  47. 

Intoxicating  Liquors,  4^199-239. 

Larceny. 

Libel  and  Slander,  ^^150. 

Lotteries,  ^=»20. 

Mines  and  Minerals.  ^s>S. 

Monopolies,  «=:»29-Bl. 

Navigable  Waters,  «=>27. 

Nuisance,  ^s»60. 

Obscenity. 

Obstructing  Justice. 

Pensions,  ^=s»13. 

Perjury. 

Post  Office,  «=»27-51. 

Prostitution. 

Receiving  Stolen  Goods. 

Treaties,  ^=»14. 

United  States,  «=5>121,  123. 

Woods  and  Forests,  €s»10. 


Z.   JXAtUJLE  AND   ELEBCENTS   OF 

CRIME   AND  DEFENSES 

IN   GENERAL. 

Immunity  granted  for  furnishing  information  ,as 
defense  to  prosecution  for  .perjury,  see  Per- 
jury, ^=»15. 

Power  to  make  criminal,  acts  committed  within 
territorial  limits  of  another  state,  see  States, 
<e=»12. 

^S3»2.  Power  to  define  and  pnnisli  erime. 

Bee  14  Cent.  Dig.  Crlm.  Law,  H  S-7. 


— —  States. 

See  14  Gent  Dig.  Crlm.  Law.  U  S.  4. 

The  protection  of  the  national  flag  against 
illegitimate  uses  is  not  so  exclusively  intrusted 
to  the  federal  government  as  to  prevent  the 
state  of  Nebraska  from  making  it  a  misde- 
meanor by  Act  April  8,  19Q3,  p.  644,  c.  139,  to 
use  representations  of  such  flag  upon  articles 
of  merchandise  for  advertising  purposes.  Judg- 
ment (N'eb.  1905)  105  N.  W.  298,  afllrmed.— 
Halter  v.  State  of  Nebraska,  27  S.  Ct.  419. 
205  U.  3.  34,  51  L.  £d.  690.  10  Ann.  Cas.  525. 


^=»8.  AppUeatlim  and  operation  of  eoai* 
mon  law. 
See  14  Cent  Dig.  Crlm.  Law,  H  S-U. 


—  Adoption  and  abrogation. 

See  14  Cent  Dig.  GHni.  Law,  H  8,  •. 

There  are  no  common -law  offenses  against 
the  United  States.— United  States  v.  Eaton,  144 
U.  S.  677. 12  S.  Ct  764,  36  L.  Ed.  591. 

^=:»12.   Statutory  proTlsions. 

Bee   14   Cent.    Dig.    Crlm.    Law,    If   S-5.   7,  IMO: 
44  Cent  Dig.  SUtut  I  S70. 


i^  Creation' 
offenses. 


and    definition    of 


See  14  Cent.  Dig.  Crlm.  Law,  H  IS.  14. 

Laws  Wash.  1913,  c.  134,  making  use  of 
trading  stamps,  etc.,  entitling  holders  to  obtain 
goods  below  retail  market  price,  a  crime,  hdd 
not  invalid  for  indefiniteness  and  uncertainty.— 
Tanner  v.  Little,  36  S.  Ct  379,  240  U.  S.  369, 
60  L.  Ed.  691,  reversing  decree  (D.  C.)  Little  v. 
Tanner,  208  F.  605:  Pitney  v.  State  of  WsRh- 
ington,  36  S.  Ct  385,  240  U.  &  387,  60  L.  £4. 
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703,  affirmiDg  jiid(?meiit  State  v.  Pitney,  141  P. 
883,  80  Wask  699. 


—  Repeal. 

See  14  Cent.  Dig.  Crlm.  Law,  t§  1,  16-20;  44  Cent 
Dig.  Statut.  n  370.  373. 

The  repeal  by  Act  Feb.  8,  1894,  of  all  the 
sections  of  Rev.  St.  tit.  70,  relating  to  offenses 
against  the  elective  franchise,  did  not  withdraw 
all  offenses  by  election  officers  from  operation 
of  section  5508  (Comp.  St.  1913,  {  10183),  mak- 
ing it  criminal  to  conspire  to  injure  rights  of 
citizen  secured  by  the  Constitution  or  laws. — 
United  States  v.  Mosley,  35  S.  Ct.  904,  238  U. 
S.  383,  59  L.  Ed.  1355. 

Repeal  by  Act  Feb.  8,  1894,  of  all  sections 
of  Rev.  St.  U.  S.  tit.  70,  c.  7,  relating  to  offenses 
against  elective  franchise,  did  not  withdraw 
offenses  of  election  officers  from  operation  of 
section  5508  (Comp.  St.  1913,  §  10183).-^uinn 
V.  United  States,  35  S.  Ot.  926,  238  U.  S.  347, 
59  L.  Ed.  1340.  L.  R.  A.  1916A,  1124. 


^-—  Offenses        against        United 
Btatee  and  state  or  territory. 

See  14  Cent  Dig.  Cr^m.  Law,  §8  3-6. 

Congress  was  not  empowered  by  Const.  U. 
S.  Amend.  13,  to  make  it  an  offense  against 
the  United  States^^  cognizable  in  the  federal 
courts,  for  private  individuals  to  compel  negro 
citizens,  by  intimidation  and  force,  to  desist 
from  performing  their  contracts  of  employment, 
.but  the  remedy  must  be  sought  through  state 
action  and  in  state  tribunals,  subject  to  the 
supervision  of  the  Supreme  Court  of  the  United 
States  by  writ  of  error  in  proper  cases.— Hodges 
v.  United  States.  27  S.  Ct.  6,  203  U.  S.  1,  51 
L.  Ed.  65. 

^=>27.   Felonfoe  and  mlsdemeanon. 

See  14  Cent  Dig.  Crlm.  Law,  9§  29-31. 

The  infamous  nature  of  the  punishment  af- 
fixed to  an  offense  does  not  necessarily  raise  the 
offense  to  the  grade  of  felony.  In  the  absence 
.of  a  statute  defining  "felony,  the  word  is  used 
to  designate  such  serious  offenses  as  were  for- 
merly punished  by  death,  or  by  forfeiture  of  the 
lands  or  goods  of  the  offender. — Bannon  v.  Unit- 
ed States.  156  U.  S.  464,  15  S.  Ct  467,  39  L. 
Ed.  494. 

^=937.  Entrapment. 

See  14  Cent  Dig.  Crlm.  Law,  t  42;  8  Cent  Dig. 
Burg.  §  23 ;  29  Cent  Dig.  Int  Llq.  I  159 ;  40  Cent 
Dig.  P.  O.  9  S2. 

rt  is  no  valid  objection  to  a  conviction  of 
mailing  obscene  matter  that  the  government  in- 
spector who  instigated  the  prosecution,  on  be- 
ing informed  that  the  law  w^as  being  violated, 
wrote  decoy  letters,  in  answer  to  which  defend- 
ant mailed  the  objectionable  matter.— Price  v. 
United  States,  17  S.  Ct  366,  165  U.  S.  311,  41 
L.  Ed.  727. 

^=»42.   Immnnlty  to   one  fnmlsUns  In- 
formation or  evldenoe. 

See  14  Cent  Dig.   Crlm.   Law,  U  45-48. 

Exemption  from  prosecution  for  an  offense 
growing  out  of  a  transaction  concerning  which 
a  bankrupt  testified  before  the  referee  in  banls- 
ruptcy  is  not  given  by  the  provision  of  Bankr. 
Act  Jtily  1,  1898,  c.  541,  §  7,  30  Stat.  548  [U. 
S.  Comp.  St  1901,  p.  3424],  that  "no  testimony 
given  by  him  shall  be  offered  in  evidence  against 
him  in  any  criminal  proceeding.''  Judgment, 
State  V.  BurreU.  70  P.  982,  27  Mont.  282,  af- 
firmed.—Burrell  V.  State  of  Montana,  24  S.  Ct. 
787,  194  U.  S.  572,  48  L.  Ed.  1122. 

A  .shield  against  successful  prosecution, 
available  to  the  accused  as  a  defense,  and  not 
immunity  from  the  prosecution  itself,  is  what 
was  secured  by  Act  Cong.  Feb.  25,  1903,  c. 
755,  32  Stat.  904  (U.  S.  Comp.  St.  Supp.  1009, 


'p.  1142),  as  ameifded  by  Act  Cong.  June  30, 
1906,  c.  3920,  34  Stat.  798  (U.  S.  Comp.  St. 
Supp.  1909,  p.  1168),  providing  that  no  person 
shall  be  prosecuted  or  subjected  to  any  penalty 
or  forfeiture  for  or  on  account  of  any  transac- 
tion, matter,  or  thing  concerning  whidi  he  may 
testify  or  produce  evidence  in  any  proceeding, 
suit,  or  prosecution  under  the  Sherman  anti- 
trust and  interstate  commerce  acts. — Heike  v. 
United  States,  30  S.  Ct  539,  217  U.  S.  423,  54 
L.  Ed.  821,  dismissing  writ  of  error  (C.  C.) 
United  States  v.  Heike,  175  F.  852. 

Officer  of  sugar  refining  company  testifying 
before  grand  jury  investigating  violations  of  the 
Anti-Trust  Act  July  2,  1890,  whose  testimony 
consisted  chiefly  of  documentary  evidence,  can- 
not defeat  a  prosecution  for  conspiracy  to  com- 
mit an  offense  by  entries  of  raw  sugar  at  less 
than  true  weights  by  claim  of  immunity,  under 
Act  Feb.  25;  1903,  where  the  evidence  in  the 
former  proceeding  does  not  substantially  concern 
the  present  one  and  has  no  tendency  to  incrimi- 
nate him.— Heike  v.  United  States,  33  S.  Ot 
226,  227  U.  S.  131,  57  L.  Ed.  450,  Ann.  Cas. 
1914C,  128,  affirming  judgment  192  F.  83, 112  C. 
C.  A.  615. 

^=»43.  Pendeni^j  of  or  recoverj  In  oItU 
action* 

See  14  Cent  Dig.  Crlm.  Law,  8  49. 

A  jdecree  in  a  suit  by  the  United  States 
by  procurement  of  the  Sec^^etary  of  War  after 
enactment  of  River  and  Harbor  Act  March  3, 
1899,  refusing  to  enjoin  replacement  of  a  bridge 
over  the  Ohio  river,  conformably  to  Act  July  14, 
1862,  held  a  conclusive  determination  as  against 
the  Secretary  of  War,  when  attempting  under 
supposed  authority  of  section  18  of  such  act 
to  pompel  alterations  in  the  bridge,  that  in  the 
absence  of  changed  conditions  the  structure  was 
not  subject  to  that  act. — United  States  v.  Balti- 
more &  O.  R.  Co.,  33  S.  Ct  850,  229  U.  S.  244, 
57  L.  Ed.  1169. 

II.   OAPAOITT  TO   COMMIT  AND  BE- 
BPONSIBIUTY   FOR   CRIME. 

[No  paragraphs  or  references  in  this  Digest  But 
see  14  Cent  Dig.  Crlm.  Law,  S9  63-70.] 

ni.  BASLTU^S  TO   OFFENSES. 

See  14  Cent  Dig.  Crlm.  Law,  S9  71-111. 

Particular  offenscM, 
See- 
Banks  and  Banking,  <&s»256,  257. 
Libel  and  Slander,  d==>150. 
United  States,  <&=s>49. 

IV.  JURISDICTION. 

Consular  courts,  see  Ambassadors  and  Consuls, 

Court  marshal,  see  Army  and  Navy,  ^=:»44. 
False   swearing  in   naturalization   proceedings, 

see  Aliens,  ^=»67. 
Offenses  on  Indian  reservation,  see  Indians,  ^s» 

38. 

Removal  of  prosecution  from  state  court  to  fed- 
eral court,  see  Removal  of  Causes,  ^=^22,  70. 

Transfer  of  cause  on  admission  of  territory  as 
state,  see  Courts,  ^=»431. 

Treaty  provisions  relating  to  jurisdiction,  see 
Treaties,    ^:»8. 

Want  of  jurisdiction  as  ground  for  writ  of  ha- 
bearf  corpus,  see  Habeas  Corpus,  ^£^27. 

^=»84.  Constltntional  and  statutory  pro- 
visions. 

See  14  Cent.  Dig.  Crlm.  Law.  8S  115rl24;    37  Cent 
Dig.  NuiB.  9  204;    44  Cent  Dig.  Statut  §  353. 

The  public  land  strip  commonly  known  as 
"No  Man's  Land,"  lying  west  of  the  100th  me- 


This  Digest  is  oompilod  on  tlio  Kear-Number  System*    For  ozplanation,  see  paso  ill. 


f 


CRIMINAL  LAW»  lY 


[Sup. 


rldian,  bounded  on  tlie  sontli  t>y  Texas,  on  the 
west  by  New  Mexico,  and  on  the  north  by  Colo- 
rado and  Kansas,  was,  by  Act  Cong.  March  1, 
1889  (26  Stat  788,  c.  833),  annexed  to  the  East- 
em  district  of  Texas  for  judicial  purposes. 
Beld,  that  the  fact  that  the  act  gives  the  court 
jurisdiction  of  crimes*  committed  on  the  strip 
before  its  passage  does  not  render  it  unconsti- 
tutional, as  in  violation  of  Const.  U.  S.  art.  3,  § 
2,  providing  that  the  trial  of  crimes  shall  be  at 
such  place  or  places  as  congress  "may  by  law 
have  directed."— Cook  v.  United  States,  138  U. 
S.  157,  11  S.  Ct  268,  84  L.  Ed.  906. 

^=:985.  Oovrts    lavested    wltli    crimdmal 
Jnrisdiotion* 

See  14  Gent  Dig.  Grim.  Law,  H  125-128;   S7  Cent 
Dig.  Null.  I  204. 


— ^  United  States  eqvrts. 

See  14  Gent  Dig.  Grim.  Law.  9  128. 

A  prosecution  for  murder,  pending  at  the. 
time  of  the  passage  of  the  act  of  March  3, 
1899,  establishing  a  Criminal  Code  and  Code 
of  Criminal  Procedure  for  Alaska,  must,  in 
view  of  the  provision  therein  for  the  preserva- 
tion of  pending  causes,  be  regarded  as  within 
the  "general  jurisdiction*'  in » criminal  cases  con- 
ferred upon  the  district  court  for  the  district 
of  Alaska  by  Act  June  6,  1900  (31  SUt.  321, 
c.  786),  whether  that  court  be  one  newly  creat- 
ed by  that  act  which  contains  no  provision  for 
a  transfer  of  pending  caui#es,  or  be  an  existing 
tribunal  oontmued  thereby. — Bird  v.  United 
States,  23  S.  Ct  42,  187  U.  S.  118,  47  L.  Ed. 
100. 

The  jurisdiction  of  the  Supreme  Court  ot 
the  District  of  Columbia  over  a. criminal  con- 
spiracy charged  to  have  been  entered  into  in 
the  city  of  Washington  is  not  defeated  becaupe 
such  offense  was  also  triable  in  the  states  of 
California  and  Oregon,  on  the  theory  that  it 
was  therefore  ''lawfully  triable  in  any  other 
court,"  within  the  meaning  of  Comp.  8t  D.  C. 
c.  35,  \  23,  excluding  offenses  so  triable  from 
the  junsdiction  of  that  court  over  crimes  and 
misdemeanors  committed  in  the  District,  and 
which  are,  by  law,  to  be  prosecuted  bv  indict- 
ment or  information.— Hyde  v.  Shine,  25  S.  Ot 
760,  199  U.  S.  62,  50  L.  Ed.  90,  aflBrming  Judg- 
ment (D.  C.)  United  States  v,.  Hyde,  132  F .  645; 
Dimond  v.  Shine,  25  S.  Ct  766,  199  U.  S.  88, 
60  L.  Ed.  99. 

Crimes  and'  offenses  committed  before  and 
after  the  admission  of  Oklahoma  into  the  Union, 
and  not  those  committed  before  and  after  the 
passage  of  Enabling  Act  JHine  16,  1906,  c.  3335, 
34  Stat  267,  must  be  deemed  meant  by  the  pro- 
vision of  section  14  of  that  act  (34  Stat  273 
[U.  S.  Comp.  St  Supp.  1909,  p.  155])  for  the 
transfer  of  jurisdiction  in  respect  of  all  crimes 
against  the  United  States  to  the  federal  courts 
therein  provided,  since  otherwise  there  would  bo 
an  indennite  penod  between,  the  date  of  the  en- 
abling act  and  the  admission  of  the  state,  during 
which  such  crimes  might  go  unpunished.— Pick- 
ett V.  United  States,  80  S.  Ct  265,  216  U.  S. 
456,  54  L.  Ed.  566. 

Federal  District  Court  which  has  jurisdic- 
tion under  Judicial  Code,  S  24,  of  all  crimes 
cognizable  under  authority  of  the  United  States, 
acts  within  its  jurisdiction  whether  it  finds  a 
man  guilty  or  not  &nd  whether  its  dedsion  is 
right  or  wrong.— Lamar  v.  United  States,  86  S. 
Ct  255,  240  U.  S.  60,  60  L.  Ed.  626. 

Jurisdiction  of  Federal  District  Court  over  a 
prosecution  under  Cr.  Code,  §  32,  for  falsely 
pretending,  with  intent  to  defraud,  to  be  a  fed- 
eral officer,  is  not  defeated  because  the  indict- 
ment may  not  charge  a  crime.— Id. 

^53>01«  Jnrisdiotion  of  offense* 

See  14  Cent  Dig.  Crlm.  Law.  if  1».  1S7-1M.  191; 
1  Cent  Dis.  Ack.  i  264 :  6  Cent  Dig.  Banks,  11  MS. 
N9  i    40  Cent  Dig.  P.  O.  |  St 


Extent  of  penelty. 

See  14  Cent  Dig.  Crlm.  Law,  fil  127-1S8. 

Act^Cong.  March  %  1880,  estabUshSnc  « 
United  States  court  in  the  Indian  Territory,  and 
giving  it  Exclusive  jurisdiction  of  offenses  **not 

{mnishable  by  death  or  by  imprisonment  at  hard 
abor,"  does  not  give  it  jurisdiction  of  the  offense 
of  retailing  liquors  without  a  license,  made  pon- 
ishable,  under  Rev.  St  K  2130,  3!i42,  by  im- 
prisonment for  "not  less  than  nz  months  nor 
more  than  two  years,**  since,  under  Rev.  St  i 
5541,  a  punishment  which  a  statute  prescribes 
shall  be  by  imprisonment  merely  may,  if  it  be 
for  more  than  one  year,  be  executed  in  a  state 
prison,  the  rules  of  which  prescribe  hard  labor. — 
In  re  Mills,  135  U.  S.  263,  10  S.  Ct  762,  34  I«. 
Ed.  107. 

nsninat       United 
state  or  tervitory. 

^See  14  Cent  Dig.  Crlm.  Law.  H  1S7-176;  <  Cent 
Dig.  Banks.  IS  968.  968;  U  Cent  Dig.  Coimterfelt  f 
22;  40  Cent  Dig.  P.  O.  |  St 

It  is  no  objection  to  the  jnrisdietion  of  tlie 
state  courts  that  the  same  act  constitutes  for- 
gery under  the  state  law,  as  well  as  a  violation 
of  the  national  banking  law,  and  that  the  of- 
fender is  subject  to  punishment  for  both  crimes. 
—Cross  V.  State  of  North  iCarolina,  182  XJ.  Sb 
131, 10  S.  Ct  47,  33  !«.  Ed.  287,  affirming  State 
V.  White,  101  N.  a  770,  7  S.  B.  716,  0  Am. 
St  Rep.  53. 

Though  an  act  constituting  foftery  under 
Code  N.  C.  1883,  f  1020,  was  committed  solely 
for  the  purpose  of  deceiving  the  examiner  ap- 
pointed under  the  United  States  national  bang*- 
ing  laws,  and  therefore  violates  Rev.  St  |  5209, 
the  jurisdiction  of  the  state  courts  to  trj  the 
indictment  for  the  forgesy  is  not  ousted  by  the 
fact  that  by  section  711  the  federal  oourts  are 
given  exclusive  jurisdiction  of  offenses  ■gyiwt 
the  United  States.— Id. 

Under  Rev.  St  {  711,  d.  1,  providing  that 
the  federal  courts  shall  have  exclusive  jurisdic- 
tion of  all  crimes  and  offedses  cognizable  under 
the  authority  of  the  United  States;  and  section 
5392.  providing  that  anv  one  who  shall  testify 
falsely,  after  having  taken  an  oath  to  testify 
truly,  in  a  case  where  any  law  of  the  United 
States  authorizes  an  oath  to  be  administered, 
shall  be  guilty  of  perjury,— ^e  federal  oourts 
have  exclusive  jurisoiction  of  that  offense,  when 
committed  in  giving  a  deposition  before  a  notary 
public  to  be  used  in  the  case  of  a  contested  elec- 
tion of  a  member  of  congress,  as  provided  by 
Rev.  St  I  110.— Thomas  v.  Loney,  134  U.  & 
372, 10  S.  Ct  584,  33  L.  Ed.  049. 

Electors  for  president  and  vice  president  are 
state  officers,  who,  by  Const  art  2,  {  1,  are  to 
be  appointed  by  the  state  in  such  manner  as  its 
legielature  may  direct,  and  it  is  within  the  ex- 
clusive jurisdiction  of  the  state  to  punish  all 
fraudulent  voting  for  such  electors.— Fitsgerald 
V.  Green,  134  U.  S.  377,  10  S.  Ct  686,  33  U 
Ed.  951. 

Murder  committed  by  derailing  a  maH  train 
is  punishable  as  such  in  the  state  courts,  though 
the  act  is  also  an  offense  against  the  laws  of  the 
United  States.— Crossley  v.  State  of  California, 
18  S.  Ct  242,  168  U.  S.  040,  42  U  Ed.  Oia 

The  offense  of  extorting  money  under  a 
threat  to  accuse  a  person  of  a  criminal  Tiola- 
tion  of  a  federal  internal  revenue  law,  thoorii 
made  a  crime  by  Rev.  St  U.  S.  §  5484  [U.  S. 
Comp.  St  1001,  p.  3702],  ia  excepted  from  the 
exclusive  jurisdiction  conferred  on  the  federal 
courts  by  sections  620,  711  [pages  607,  577),  of 
"all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States."  by  the  provi- 
sion of  section  5328  [page  36221,  that  *^otldng 
in  this  title  shall  be  held  to  take  away  or  im- 
pair the  jurisdiction  of  the  courts  of  the  several 
states  under  the  laws  thereof."  Judgment  Peo- 
ple y.  Sexton,  64  P.  107,  132  CaL  27,  affimsd. 
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—Sexton  V.  People  of  State  of  California,  2S 
S.  Ct  543,  189  U.  S.  319,  47  L.  B3d.  833. 


liooality  of  offense. 

See  14  Cent,  Dig.  Crim.  Law.  {§  177-189,  IW:  1 
Cent  Dig.  Ack.  §  264;  40  Cent.  Dig.  P.  O.  |  81; 
46  Cent  Dig.  Sunday.  8  68. 

The  criminal  jurisdiction  of  the  courts  of 
the  United  States  extends  to  the  island  of  Na- 
vassa,  and  an  indictment  for  murder  committed 
there  may  be  tried  in  the  district  into  which  the 
offender  is  first  brought,  as  provided  by  Rev. 
St.  S  730,  in  cases  of  offenses  committed  on  the 
high  seas,  or  elsewhere,  out  of  the  jurisdiction 
of  any  particular  state  or  district— Jones  v. 
United  States,  137  U.  S.  202,  11  S.  Ot  80,  34 
li.  Ed.  691 J  Smith  v.  Same,  137  U.  S.  224, 
11  S.  Ct  88,  34  li.  Ed.  700. 

Guano  Islands  Act  Aug.  18,  1856,  {  6,  pro- 
viding that  all  crimes  committed  on  such  is- 
lands shall  be  4eemed  to  have  been  committed 
on  the  high  seas  on  board  a  merchant  ship  be- 
longing to  the  United  States,  and  shall  be  pun- 
ished according  to  the  laws  relating  to  offenses 
committed  in  such  places,  which  Ciws  are  ex- 
tended to  such  islands  for  that  purpose,  does 
not  extend  the  admiralty  jurisdiction  over  land, 
but  simply  extends  the  operation  of  the  statutes 
.  relating  to  crimes  and  punishments  to  the  is- 
lands which  may  have  been  determined  by  the 
president  to  appertain  to  the  United  States.— 
Id. 

The  public  land  strip,  commonly  known  as 
"No  Man's  Land,"  lying  west  of  the  100th  me- 
ridian, bounded  on  the  south  by  Texas,  on  the 
west  by  New  Mexico,  and  on  the  north  by  Colo- 
rado and  Kansas,  was  by  Act  Cong.  March  1, 
1889  (25  Stat  783,  c.  333),  annexed  to  the  East- 
em  district  of  Texas,  for  such  judicial  purposes, 
among  others,  jurisdiction  of  crimes  punishable 
by  death  or  imprisonment  with  hard  labor, 
committed  therein,  as  by  the  act  appertain  to 
the  court  held  at  Paris  in  that  district— Cook 
V.  United  States,  138  U.  S.  157,  11  S.  Ct.  268, 
34  L.  Ed.  906. 

The  courts  of  the  United  States  have  juris- 
diction, under  Bev.  St  S  5346,  of  an  assault 
with  a  dangerous  weapon  committed  on  a  vessel 
belonging  to  a  citizen  of  the  United  States,  in 
the  Detroit  river,  out  of  the  jurisdiction  of  any 
particular  state,  and  within  the  territorial  lim- 
,  Its  of  the  dominion  of 'Canada.— United  States  v. 
Rodgers,  150  U.  S.  249,  14  S.  Ct  109,  37  L.  Ed. 
1071,  disapproving  People  v.  Tyler,  7  Mich.  161, 
74  Am.  Dec.  703. 

The  open  waters  of  the  Great  Lakes  are 


of  that  territory  on  Au^st  4,  1901,  so  as  to 
make  a  murder  committed  therdn  on  that  date 
an  offense  against  the  territonal  rather  than 
the  federal  statutes,  although  the  land  had  not 
then  been  opened  for  settlement.— In  re  Moran, 
27  S.  Ct.  25.  208  U.  S.  96,  51  L,  Ed.  105. 

A  murder  committed  upon  land  bought  by 
the  United  States  in  the  city  of  Macon,  Ga., 
on  which  it  is  building  a  post  oflBce  and  court- 
house, and  over  which  the  state  has  ceded  ju- 
risdiction, is  made  an  offense  agidnst  the  United 
States,  justiciable  in  the  federal  courts,  by  Rev. 
St.  U.  S.  §  5339  (U.  S.  Comp.  St  1901,  p. 
3627),  making  it  a  capital  offense  to  commit 
murder  within  any  fort,  arsenal,  dockyard,  or 
in  anv  other  place  or  district  of  country  un- 
der the  exclusive  jurisdiction  of  the  united 
States.  Judgment  United  States  v.  Battle  (C. 
C.  1907)  154  F.  540,  affirmed.— Battle  v.  United 
States,  28  S.  Ct.  422,  209  U.  S.  86,  52  L.  Ed. 
670. 

A  murder  committed  on  board  a  ship  lying 
in  the  harbor  of  Honolulu  is  cognizable  in  the 
district  court  of  the  United  States  for  the  ter- 
ritory of  Hawaii,  under  Rev.  SUt.  §  5339 
(U.  S.  Comp.  St  1901.  p.  3627),  as  committed 
in  a  haven  or  arm  of  the  sea  within  the  admir- 
alty and  maritime  jurisdiction  of  the  United 
States,'  and  "out  of  the  jurisdiction  of  any 
particular  state."— Wynne  v.  United  States,  30 
S.  Ct.  447,  217  U.  S.  234,  54  L.  Ed.  748. 

There  is  nothing  in  the  Hawaiian  organic 
act  (Act  April  30,  1900,  c.  389,  31  SUt.  141) 
which  expressly  or  impliedly  deprives  the  fed- 
eral courts  of  their  jurisdiction  under  Rev.  St 
f '5339  (U.  S.  Comp.  St  1903,  p.  3627),  to  pun- 
ish a  murder  committed  on  board  a  ship  lying 
in  the  harbor  of  Honolulu. — Id. 

Punishment  in  the  federal  courts  as  an  of- 
fense against  the  United  States,  but  oisly  in  the 
way  and  to  the  extent  that  such  offense  would 
have  been  punishable  if  the  territory  embraced 
by  the  government  reservation  where  the  crime 
was  committed  had  remained  subject  to  the 
jurisdiction  of  the  state,  is  what  was  intended 
by  Act  July  7.  1898.  c.  576,  §  2,  30  Stat  717 
(U.  S.  Comp.  St.  1901,  p.  3652),  adopting  such 
punishment  fof  offenses  committed  in  places  un- 
der the  exclusive  jurisdiction  and  control  of 
the  United  States  as  the  laws  of  the  state  in 
which  sucli  places  are  situated  now  provide  for 
a  like  offense,,  the  punishment  therefor  not  be- 
ing otherwise '  provided  for  by  any  law  of  the 
United    States.— United    States   v.    Press   Pub. 


"high  seas,"  within  the  meaning  of  Rev.  St  i  'Co.,  31  S.  Ct.  212,  219  U.  S.  1,  55  L.  Ed.  65, 
6346.— United  States  v.  Rodgers,  150  U.  S.  249,    *^^   *~~   ^"^^  '^'* 
14  S.  Ct  109,  37  L.  Ed.  1071,  overruling  In  re 
Miller,  Fed.  Cas.  No.  9,558  [Brown,  Adm.  156], 
and  Ex  parte  Byers,  32  Fed.  404. 

The  fact  that,  by  treaty  between  the  United 
States  and  Great  Britain,  the  boundary  line  be- 
tween the  United  States  and  Canada  is  run 
through  the  center  of  the  Lakes,  does  not  change 
their  character  as  seas,  or  impair  in  any  respect 
the  jurisdiction  of  the  United  States  over  vessels 
of  its  own  citizens  navigating  those  waters,  and 
persons  on  board.— United  States  v.  Rodgers, 
150  U.  S.  249, 14  S.  Ct  109,  37  L.  Ed.  1071. 

The  limitation  to  the  jurisdiction,  by  the 
qualification  in  Rev.  St  {  5346,  that  the  of- 
fenses punishable  are  committed  on  vessels  in 
any  arm  of  the  sea,  or  in  any  river,  haven, 
creek,  basip,  or  bay,  "without  the  jurisdiction 
of  any  particular  state."  does  not  apply  to  ves- 
sels on  the  *'high  seas  of  the  Lakes,  but  only 
to^  vessels  on  the  waters  designated  as  connecting 
with  them.  So  far  as  vessels  on  those  seas  are 
concerned,  there  is  no  limitation  named  to  the 
authority  of  the  United  States.— Id. 

Land  now  embraced  within  the  limits  of 
Comanche  county,  Oklahoma,  had  become  part 


21  Ann.  Cas.  942. 

The  circulation  in  the  government  reserva- 
tion at  West  Point  and  in  the  post-office  build- 
ing in  New  York  City  of  copies  of  a  newspaper 
containing  a  criminal  libel  printed  and  primarily 
published  in  such  city  cannot  be  punished  in 
the  federal  courts  under  Act  July  7,  1898,  c. 
576,  §  2,  30  Stat.  717  (U.  S.  Comp.  St  1901.  p. 
3652),  providing  that  offenses  committed  in 
places  under  the  exclusive  jurisdiction  and  con- 
trol of  the  United  States,  when  not  expressly 
made  criminal  by  any  law  of  the  United  States, 
shall  be  punished  in  accordance  w^ith  the  laws 
of  the  state  in  which  such  places  are  situated, 
since  the  state  laws  afford  adequate  punish- 
ment for  the  offense,  without  resorting  to  the 
federal  courts,  and  the  plain  purpose  is  that 
there  shall  be  but  a  single  prosecution  and  con- 
viction for  a  criminal  libel. — Id. 

Offense  denounced  by  Cr.  Code,  §  240,  of 
shipping  intoxicating  liquors  from  one  state  to 
another  or  from  a  foreign  country  into  any 
state,  without  name  of  consignee  and  nature 
of  contents,  is  cognizable  in  the  federal  district 
in  which  place  of  destination  is  situated^  as  well 
as  district  in  which  packages  were  shipped  under 
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Judicial  Code,  {  42.— United  States  v.  Freeman, 
36  S.  Ct  32.  239  U.  S.  117,  60  L.  Ed.  172. 

Constitutional  rights  of  person  accused  of 
falsely  pretending,  with  intent  to  defraud,  con- 
trary to  Cr.  Code,  {  32,  to  be  an  officer  of  the 
United  States,  are  not  infringed  by  trial  in 
District  Court  of  Southern  District  of  New 
York,  where  personation  was  by  telephone  to  a 
person  in  that  district.— Lamar  v.  United  States, 
36  S.  Ct.  255.  240  U.  S.  60,  60  L.  Ed.  526. 

^=>08.  Jurisdiction  of  the  person. 

See  14  Cent.  Dig.  Crlm.  Law,  88  192-195. 

When  a  governor  of  one  statfe  has  volun- 
tarily surrendered  a  fugitive  from  justice  to 
the  governor  of  another,  the  details  of  the  de- 
mand made  by  one  governor,  and  compliance  by 
the  other,  are  not  proper  subjects  of  inquiry 
upon  trial  of  the  case;  and  hence  the  objection 
that  the  prisoner  for  whom  the  requisition  was* 
made  was  not,  as  therein  alleged  at  the  time, 
in  California,  but  was  being  illegally  carried 
there,  in  accordance  with  an  illegal  scheme  of 
which  the  requisition  was  a  part,  cannot,  even 
if  valid,  be  urged  on  the  trial  of  the  prisoner 
for  the  crime  charged,  or  on  appeal  from  a  judg- 
ment of  conviction. — Ker  v.  People  of  State  of 
Illinois,  119  U.  S.  436,  7  S.  Ct  225,  30  L.  Bd. 
421. 

^=s>00.  Mode  of  aoqnirinK  Jurisdiction* 

See  14  Cent.   Dig.  Crim.  Law,  88  196,  197;    4.  Cent. 
Dig.  Arrest,  8  143. 

The  fact  that  tl\e  accused  was  illegally  ar- 
rested does  not  deprive  the  court  of  jurisdiction 
to  try  him.~Ex  parte  Johnson,  17  S.  Ct  735, 
167  U.  S.  120,  42  L.  Ed.  103. 

^=9100.  Exercise  of  Jurisdiction  in  gen- 
eral. 

See  14  Qent.  Dig.  Crlm.  Law,  88  112.  U4,  196. 

Under  the  act  of  March  1,  1895,  giving  the 
United  States  courts  in  the  Indian  Territory, 
after  September  1,  1896,  jurisdiction  of  all  of- 
fenses against  the  laws  of  the  United  States 
committed  in  said  territory,  except  such  cases  • 
as  certain  other  courts  ''shall  have  acquired  ju- 
risdiction of  before  that  time,"  one  of  the  courts 
named  did  not  acquire  jurisdiction  by  the  mere 
commission  of  an  offense  within  its  jurisdiction, 
or  by  the  issuing  of  a  warrant  not  served,  before 
September  1,  1896.--Ex  parte  Johnson,  17  S. 
Ct.  735,  167  U.  S.  120,  42  L.  Ed.  103. 

^=9 101.   Transfer  of  eanses. 

See  14  Cent.  Dig.  Crlm.  Law,  88  199-206;    42  Gent 
Dig.  Kem.  of  C.  8  127. 

Act  Jan.  6,  1883  (22  Stat.  400),  by  which 
a  certain  part  of  Indian  Territory  was  annexed 
to  the  judicial  district  of  Kansas,  and  which 
vested  in  the  United  States  district  courts  at 
Wichita  and  Ft.  Scott  in  the  district  of  Kansas 
'^exclusive  original  jurisdiction  of  all  offenses 
committed  within  the  limits  of  the  territory 
hereby  annexed  to  said  district  of  Kansas 
against  any  of  the  laws  of  the  United  States," 
qualified  or  repealed  pro  tanto  Rev.  St.  §  1039, 
which  required  indictments  in  capital  cases  pre- 
sented to  the  district  court  to  be  remitted  to  the 
circuit  court  of  the  same  district — Mattox  v. 
United  States,  15  S.  Ct.  337,  156  U.  S.  237,  39 
U  Ed.  409. 

The  federal  District  Court  at  Paris,  Tex., 
cannot  be  said  to  have  been  without  jurisdiction 
to  try  a  member  of  the  Choctaw  and  Chicka- 
saw Nation  charged  with  homicide,  because  the 
order  of  the  United  States  court  in  the  Indian 
territory,  changing  the  venue,  pursuant  to  Act 
June  28,  1898,  c,  517,  |  29,  30  Stat.  511,  did 
not  state  whether  the  cause  was  transferred  to 
the  federal  District  or  Circuit  Court,  but  only 
to  the  "United  States  Court"  at  that  place, 
where  the  District  Court  was  the  only  court  to 
which  the  case  could  have  been  removed  under 


the  statute,  and  the  record  was  transferred  to 
and  filed  in  that  court,  and  the  case  was  tried 
there.— Hendrix  v.  United  States,  31  S.  Ct. 
193,  219  U.  S.  79,  55  L.  Ed.  102. 

^=9 102.  Loss  or  dlTestitare  of  Jiuisdie- 
tioa. 

See  14  Cent  Dig   Crim.  Law,  88  206-212. 

A  person  convicted  of  murder  in  a  state 
court  will  not  be  released  on  habeas  corpos 
by  the  federal  courte  on  the  theory  that  ju- 
risdiction Qver  the  subject-matter  and  the 
person  of  the  accused  was  lost  by  the  failure 
of  the  trial  court  to  have  the  testimony  in  the 
case  read  or  repeated  to  the  accused,  who  was 
unable,  because  of  his  almost  total  deafness,  to 
hear  the  evidence.— Pelte  v.  Murphy,  26  S.  Ct. 
366,  201  U.  S.  123,  50  L.  Ed.  68d. 

V.  VEHtJE. 

(A)  PLACE  OF  BRINGING  PROSECU- 
TION. 


^=»106.  Katnre  And  iLeeeMlty   of  ▼ea.me 
in ,  proseevtlon* 

The  trial  in  Comanche  county,  Oklahoma, 
of  an  offense  committed  within  territory  which, 
at  the  time  of  trial.  Lad  been  organized  as 
such  county,  with  a  term  of  court  fixed  for  it 
by  order  of  the  territorial  Supreme  Court,  satis- 
fies the  requirementa  of  Organic  Act  May  2, 
1890,  c.  182,  §  10,  that  crimes  shall  be  tried  in 
the  county  to  which  territory  not  embraced 
in  any  organized  county  "shall  be  attached," 
although  at  the  date  of  the  commission  of  the 
offense  Comanche  county  had  not  been  organiz- 
ed, but  was  attached  for  judicial  purposes  to 
Canadian  county. — In  re  Moran,  27  8.  Ct.  25, 
203  U.  S.  96,  51  L.  Ed.  105. 

^=»107.  Oonstltutlonal     and     statiitory 
provisions. 

See  14  Cent.  Dig.  Crim.  Law,  8  219> 

The  provision  of  Const  U.  S.  art.  3,  that 
trials  of  all  crimes  shall  be  in  the  state  where 
committed,  applies  only  to  trials  in  the  federal 
courts.- Nashville,  C.  &  St.  L.'  Ry.  Co.  v. 
Alabama,  128  U.  S.  96,  9  S.  Ct.  28,  32  L.  Ed. 
352. 

Act  July  12,  1894,  req^iirin^  the  prosecution  . 
of  offenses  "arising  in  the  district  of  Minnesota" 
to  be  had  in  the  division  of  the  district  *in 
which  such  offenses  were  committed,"  applies 
to  all  prosecutions  instituted  after  the  date  of 
ita  passage,  without  regard  to  when  the  offense 
was  committed.— Post  v.  United  States,  161  U. 
S.  583,  16  S.  Ct  611,  40  li.  Ed.  816. 

Assignment  of  judge  of  one  federal  district 
and  circuit  to  duty  in  another,  under  Judicial 
Code,  §  18,  as  amended  by  Act  Oct  3,  1913, 
does  not  destroy  the  latter  district  and  thus 
violate  the  rights  under  Const  U.  S.  Amend.  6. 
by  subjecting  one  tried  before  him  to  trial  in 
a  district  not  established  when  the  offense  was 
committed.— Lamar  v.  United  States,  36  S.  Ct 
635,  241  U.  S.  103,  60  L.  Ed.  912,  afflrming 
judgment  (O.  C.  A.)  227  F.  1019. 

^=:»113.  Offenses  asainst  United  States. 

Bee  14  Cent  Dig.  Crlm.  Law,  88  ISO,  2S2;   40  CeaL 
Dig.  P.  O.  8  82. 

Rev.  St  §  5451  [U.  S.  Comp.  St  1901,  p. 
3Q801,  provides  that  every  person  who  promises 
or  offers  any  money  or  other  thing  of  value,  or 
tenders  any  contract  for  the  pajrment  of  money, 
to  any  officer  of  the  United  States,  with  intent 
to  influence  him  to  do  or  omit  to  do  anything 
in  violation  of  his  lawful  duty,  shall  be  punish- 
ed, etc.  Act  Cong.  June  17,  1878  [U.  S.  Comp. 
St.  1901,  p.  27341,  prohibita  postmllsteni  from 
selling  or  disposing  of  postage  stamps  except  for 
cash.  The  constitution  declares  that  in  all 
criminal  prosecutions  defendant  shall  have  tb» 
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right  to  be  tried  in  the  state  and  district  where 
the  crime  was  committed.  ReV.  St.  }  731  [U. 
S.  Comp.  St  1901,  p.  585],  provides  that,  when 
any  offense  against  the  United  States  is  begun 
in  on^  judicial  district  and  completed  in  an- 
other,^ shall  be  deemed  to  have  been  commit- 
ted in  either,  and  may  be  dealt  with  in  either. 
Meld,  that  one  who,  to  induce  a  sale  of  stamps 
on  credit  mailed  the  letter  containing  his  offer 
in  a  state  and  district  other  than  the  state  and 
district  whene  the  letter  was  received,  was  triable 
in  the  latter  district.— Palliser  v.  United  States, 
136  U.  S.  257,  10  S.  Ct.  1034,  34  Ia  Ed.  514. 

Under  the  statute,  the  offense  of  delivering 
lottery  matter  through  the  mails  is  distinct 
from  that  of  depositing  it  In  the  biails,  and  is 
committed  at  the  place  of  the  delivery.  Hence, 
ander  an  indictment  found  in  the  Southern 
district  of  Illinois  charging,  in  four  counts,  that 
defendant  deposited  a  lottery  circular  in  the 
mails  at  New  York,  and  in  a  fifth  count  that  he 
caused  it  to  be  delivered  through  the  malls  to  a 
person  in  the  Southern  district  of  Illinois,  the 
district  judge  for  the  Southern  district  of  New 
York  properly  issued  a  warrant  for  the  removal 
of  the  defendant,  who  had  been  arrested  there, 
to  Illinois  for  trial.—Homer  v.  United  States, 
143  U.  S.  207,  12  S.  Ct.  407,  36  L.  Ed.  126,  af- 
firming order  (D.  O.)  United  States  v.  Horner, 
44  F.  677. 

The  federal  circuit  courts  may  be  required 
to  sit  at  different  places  in  their  judicial  dis- 
tricts, and  prosecutions  for  offenses  committed 
in  certain  counties  may  be  required  to  be  tried, 
and  writs  and  recognizances  to  be  returned,  at 
each  place ;  but  this  does  not  affect  the  power 
of  the  grand  jury  sitting  at  either  place  to  pre- 
sent indictments  for  offenses  committed  any- 
where within  the  district;  and  as  to  where 
trials  shall  be  had  in  any  district  depends  en- 
tirely on  the  legislation  on  the  subject.— Barrett 
V.  United  States,  18  S.  Ct.  327,  169  U.  S.  213. 
42  L.  Ed.  723. 

The  crime  of  bribing  a  public  officer,  in  vio- 
lation of  Rev.  St.  U.  S.  i  5451  [U.  S.  Comp. 
St  1901,  p.  3680],  when  begun  by  mailing  a 
letter  containing  the  money  in  one  federal  tlis- 
trict,  and  completed  by  the  receipt  of  the  letter 
in  another  district,  is  triable  in  the  latter  dis- 
trict Order  (O.  C.)  In  re  Benson,  130  F.  486, 
affirmed.— Benson  v.  Henkel,  25  S.  Ct.'  569,  198 
U.  S.  1,  49  L.  Ed.  919. 

The  physical  absence  of  the  accused  from 
th4  state  of  Missouri  when  the  acceptance  by  a 
St  Louis  corporation  of  his  offer  to  render  serv- 
ices in  consideration  of  the  compensation  for- 
bidden by  Rev.  St.  U.  S.  |  1782  [U.  S.  Comp. 
St.  1901,  p.  1212],  was  dispatched  by  mail  or 
telegram,  does  not  deprive  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Missouri  of  jurisdiction  of  the  offense,  on  the 
theory  that  the  crime  was  not  committed  in 
that  district,  within  the  meaning  of  Const.  U. 
S.  art  3,  {  2,  and  Const.  U.  S.  Amend.  6,  re- 
quiring the  trial  of  all  crimes  against  the  United 
States  to  be  held  in  the  state  and  district  wliere 
such  crimes  shall  have  been  committed. — Burton 
V.  United  States,  26  S.  Ct  688,  202  U.  S.  344, 
50  L.  Ed.  1057,  6  Ann.  Cas.  362. 

The  offense  of  obtaining  transportation  of 
property  in  interstate  or  foreign  commerce  at 
less  than  the  carrier's  published  rates,  created 
by  Elkins  Act  Feb.  19,  1903,  c.  708,  32  Stat 
847  (U.  S.  Comp.  St  Supp.  1907,  p.  880),  is 
made  triable  in  any  federal  district  through 
which  such  transportation  is  had  by  the  provi- 
sion of  that  act  that  violations  shall  be  prose- 
cuted in  any  court  of  the  United  States  having 
jurisdiction  of  crimes  within  the  district  in 
which  such  violation  was  committed,  or  through 
which  the  transportation  may  have  been  con- 
ducted.—Armour  Packing  Co.  v.  United  States,  ^ 


28  S.  Ct.  428.  209  U.  S.  56,  52  L.  Ed.  681, 
affirming  judgment  (1907)  153  F.  1,  82  C.  C. 
A.  135.  14  L.  R.  A.  (N.  S.)  400 ;  Chicago,  B.  & 
Q.  Ry.  Co.  V.  Same,  28  S.  Ct  439,  209  U.  S. 
90,  52  L.  Ed.  698,  affirming  judgment  (1907) 
157  F.  830,  85  C.  C.  A.  194. 

The  requirement  that  the  prosecution  of 
crimes  against  the  United  States  be  had  in  the 
state  or  district  where  the  offense  was  commit- 
ted, which  is  made  by  Const.  U.  S.  Amend.  *6, 
is  not  violated  by  the  orovision  of  EJkins  Act 
Feb.  19,  1903,  c.  708,  32  Stat.  847  fU.  S.  Comp. 
St.  Supp.  1907,  p.  880),  under  which  the  offense 
of  obtaining  transportation  of  goods  from  Kan- 
sas City  to  New  Tork  City  at  lees  than  the 
carrier's  published  rates  mav  be  tried  in  any 
federal  district  through  which  such  transporta- 
tion was  conducted. — Id. 

There  is  no  principle  of  constitutional  law 
which  entitles  one  to  be  tried  for  a  criminal 
offense  in  the  district  where  he  resides.  Order 
(O.  C.  1909)  166  F.  621,  affirmed.— Haas  v. 
Henkel,  30  S.  Ct  249,  216  U.  S.  462,  54  L.  Ed. 
569,  17  Ann.  Cas.  1112. 

An  offense  against  the  United  States  com- 
mitted in  more  than,  one  district  is,  under  Rev. 
St.  §  731  (U.  S.  Comp.  St  1901,  p.  585),  cogni- 
zable in  either  district. — Id. 

The  requirement  of  Const.  U.  S.  Amend.  6, 
that  the  criminal  prosecution  shall  be  had  in 
the  state  and  district  where  the  crime  is  com- 
mitted is  satisfied  by  laying  the  venue  of  the 
trial  of  an  indictment  for  conspiracy  to  de- 
fraud the  United  States,  contrary  to  Rev.  St.  { 
5440  (U.  S.  Comp.  St.  1901,  p.  3676),  at  the 
place  where  an  overt  act  was  performed. — (1912) 
Hyde  v.  United  States.  32  S.  Ct  793,  225  U.  S. 
347.  56  L,  Ed.  1114.  Ann.  Cas.  1914A,  614,  af- 
firminj:  judgment  (1910)  35  App.  D.  C.  451. 

The  doing  of  the  overt  act  prescribed  by 
Rev.  St  §  5440  (U.  S.  Comp.  S.  1901,  p.  3676), 
as  necessary  to  the  conspiracy  to  defraud  the 
United  States,  renders  applicable,  where  the 
place  of  the  act  and  of  the  entry  into  the  un- 
lawful combination  were  in  different  federal 
districts,  provisions  of  section  731  (U.  S.  Comp. 
St  1901,  p.  585)  creating  a  double  jurisdiction 
where  the  offense  is  begun  in  one  district  and 
completed  in  another. — Id. 

Laying  the  venue  of  the  trial  of  a  con- 
spiracy to  commit  an  offense  against  the  Unit- 
ed States,  under  Rev.  St  f  6480  (U.  S.  Comp. 
St  1901,  p.  3696),  by  using  the  mails  to  de- 
fraud, in  tne  state  and  federal  judicial  district 
where  the  overt  act  is  performed,  satisfies  Const. 
U.  S.  Amend.  6,  that  all  crimes  be  tried  in 
the  state  and  district  where  committed. — ^Brown 
V.  Elliott,  32  S.  Ct.  812,  225  U..  S.  392,  56  L. 
Ed.  1136. 

The  offense  of  misrepresenting  the  weight 
of  interstate  shipments  of  lumber  to  obtain  a 
lower  rate  condemned  by  Act  Feb.  4,  1887^  | 
10,  as  amended  by  Act  June  18,  1910,  when 
committed  by  the  consignee,  may  be  prosecuted 
in  the  federal  district  at  tne  place  of  destina- 
tion as  having  been  "fully  or  in  part  commit- 
ted."—United  States  V.  Union  Mfg.  Co.,  36  S. 
Ct  420,  240  U.  S.  605,  60  L.  Ed.  822. 

Violations  of  Act  June  25,  1910,  making 
it  a  crime  for  harborer  of  alien  prostitute  to 
fail  to  file  with  Commissioner  General  of  Immi- 
gration statement  concerning  such  alien,  held 
committed  in  the  District  of  Columbia  where 
that  official  has  his  office,  and  not  justiciable 
elsewhere  on  theory  that  failure  to  deposit 
statement  in  the  mail  is  the  beginning  of  the 
offense  which,  under  Judicial  Code,  §  42,  may 
be  proseciUcd  in  district  where  begun  or  com- 

gleted.— United  States  v.  Lombardo,  36  S.  Ct. 
08,  241  U.  S.  73,  60  L.  Ed.  897,  affirming  or- 
der (D.  C.)  228  F.  980. 
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(B)  GHANQIC  OF  VENUE.  • 

,    See  14  Cent.  Dig.  Crtm.  Law,  9t  236-268. 

Beview    of    orderg    sastainijig    demurrer,    see 
Courts,    «s»385a%). 

VI.  UMITATION  OF  PROSECUTIONS. 

Contempt  proceeding,  see  Contempt,  ^s»46. 
Violation  of  injunction,  see  Injunction,  ^=^230. 

^=»146«^  Gonstitatloiial     And     statutory 
prorlsioiuu 

See  14  Cent.  Dig.  Crim.  Law,  9  270. 

The  further  prosecution  of  a  criminal  of- 
fense is  not  barred  by  the  failure  of  the  grand 
jury  to  act  within  nine  months  from  the  date 
when  the  accused  was  held  to  bail  to  await 
such  action,  although  it  is  provided  by  Code  D. 
C.  f  939,  31  Stat.  1189,  1342,  that  under  such 
circumstances,  unless  the  court  enlarges  the 
time,  the  prosecution  of  such  charge  shall  be 
deemed  to  have  been  abandoned,  and  the  ac* 
cused  shall  be  set  free,  or  his  bail  discharged, 
as  the  case  may  be,  but  this  section  must  be 
deenfed  to  operate  merely  as  ending  the  pend- 
ing prosecution,  and  not  a»  repealing  pro  tanto 
the  general  statute  of  limitations  contained  in 
Bev.  St  U.  S.  fi  1044  [U.  S.  Comp.  St.  1901, 
p.  725],  prescribing  three  years  as  the  limita- 
tion for  all  offenses  not  capitaL— United  States 
▼.  Cadarr.  25  S.  Ct.  487,  197  U*  S.  475,  49  L. 
Ed.  842,  8  Ann.  Cas.  1057. 

^=»147.  ZilBiltatioiis  applicable. 

See  14  Cent  Dig.  Crim.  Law,  89  271,  272;  It  Cent 
Dig.  £lectioni.  9  854;  29  Cent  Dig.  Int  Uq.  9  217; 
n  Cent  Dig.  Libel.  9  416:    40  Cent  Dig.  P.  O.  9  8S. 

Conspiracy  to  commit  against  the  United 
States,  contrary  to  Cr.  Code,  §  37,  an  acr  crim- 
inal under  Bankr.  Act  July  1,  1898,  is  not 
an  offense  arising  under  that  act  wiUiin  sec- 
tion 29d,  limiting  prosecutions,  but  is  governed 
by  Bev.  St  §  1044  (Comp.  St  1913.1  1708), 
limiting  prosecutions  for  offenses  not  capital.^ 
United  States  ▼.  Babinowich,  35  S.  Ct  682, 
238  U.  S.  78,  59  L.  Ed.  1211. 

^=9148.  Commaneemeitt     of     period     of 
limitation. 

See  14  Cent  Dig.  Crim.  Law,  99  273-27S. 

^=:»150.  -^  Ooatiniiiiig;  offenses* 

See.  14  Cent  Dig.  Crim.  Law,  99  274.  276. 

A  ct>nspiracy  to  restrain  or  monopolize 
trade,  in  violation  of  the  Sherman  act  (Act 
July  2,  1890,  c.  047,  26  Stat  209  [U.  S.  Comp. 
St  1901,  p.  32001),  by  obtaining  control  of  a 
competitor  through  a  pledge  of  the  majority  of 
its  stock  to  secure  a  loan  to  a  stockholder,  and 
then  voting  to  suspend  business  until  further 
order  of  the  board  of  directors,  continues,  so 
far  as  the  statute  of  limitations  is  concerned,  so 
long  as  any  further  action  is  taken  in  further- 
ance of  the  conspiracy .—(1910)  United  States 
v.  Kissel,  31  S.  Ct  124,  218  U.  S.  601,  54  U 
Ed.  1168,  reversing  judgment  (C.  C.  1909)  173 
V.  823. 

A  conspiracy  to  acquire  fraudulently  school 
lands  from  the  states  of  California  and  Oregon, 
and  to  corrupt  the  officers  of  the  General  Lauq 
Office  to  facilitate  their  selection,  under  Act 
June  4,  1897,  in  exchange  for  other  public 
lands,  continues,  so  far  as  limitations  are  con- 
cerned, so  long  as  any  overt  acts  are  done  in 
furtherance  of  the  conspiracy.— (1912)  Hyde  v. 
United  States,  32  S.  Ct  793,  225  U.  S.  347, 
56  L.  Ed.  1114,  Ann.  Cas.  1914A,  614.  affirm- 
ing judgment  (1910)  35  App.  D.  C.  451. 

Some  affirmative  action- to  defeat  the  pur- 
pose of  a  continuing  conspiracy  to  defraud  the 
United  States,  contrary  to  Rev.  St  f  5440  (U, 
S.  Comp.  St.  1901,  p.  3676),  must  be  taken  by 
H  conspirator  to  prevent  the  overt  act  of  an  as- 


sociate from  continniof  him  in  the  conspiracy. 
—Id. 

Disclosure  by  a  government  employ^  of  con- 
tinuing conspiracy  to  which  he  was  a  party,  to 
defraud  the  United  States  out  of  its  publie 
lands,  contrary  to  Bev.  St  |  5440  (U.  SlComp. 
St  1901,  p.  3676),  does  not  prevent  subsequent 
overt  acts  of  any  of  his  associates  from  contin- 
uing him  in  the  conspiracy  so  far  as  the  stat- 
ute of  limitations  is  concerned,  if,  after  the  firet 
disclosure, .  he  acquiesced  in  the  ^ter  acta — 
Id. 

Conspiracy  to  use  the  mails  to  defrand, 
within  Bev.  St  |  6480  (U.  S.  Comp.  St  1901, 
p.  3606),  which  the  indictment  alleges  was  de- 
signed to  be. and  was  in  fact  continuous,  con* 
tinues,  so  far  as  the  limitations  are  concerned, 
so  long  as  the  overt  acts  are  done  by  any  of 
the  €onspirators.--Brown  t.  Elliott,  92  S.  Ct. 
812,  225  U.  S.  892,  66  L.  63d.  1136. 

^=»151.  Exeeptioms  and  svepemsioB* 

See  14  Cent  IMg.  CriOL  Law,  99  276-280. 

^59153.  — —  FvcitlTes  from  Justieo. 

See  14  Cent  Dig.  Crim.   Law,  9  278. 

To  constitute  "fleeing  from  justice,**  within 
the  meaning  of  Bev.  St.  §  1045,  providing  that 
the  three-years  limitation,  fixed  by  the  orevions 
sections,  for  a  prosecution  for  a  criminal  of- 
fense, snail  not  apply  to  one  so  fleeinir,  an  in- 
tent to  avoid  tile  justice  of  the  United  States 
is  not  necessary,  an  intent  to  avoid  the  justice 
of  the  state  having  criminal  jurisdiction  over 
the  same  territory  and  the  same  act  beinr  suf- 
ficient—Streep  T.  United  States,  160  U«  Sw 
128,  16  8.  Qt  244,  40  L.  Ed.  865. 


Application  of  constitutional  provision  to 
ritories,  see  Territories,  ^=»a. 


Oonstitntional 
provisions. 

See  14  Cent  Dig.  CrlBL  Law,  f  886. 

Since  indictable  statutory  offenses  may  be 
punished  as  such  while  the  otfenders  may  still 
be  subjected  to  puni^ment  for  the  same  acts 
as  contempts,  Bev.  St  lOSL  making  it  a  mimle- 
meanor  punishable  by  indictment  to  refuse  to 
give  testimony  before  either  house  of  congress, 
is  not  invalid,  as  putting  the  witness  twice  in 
jeopardy  for  the  same  offense,  though  the  re- 
fusal may  still  be  punished  as  a  contempt— Jn 
re  Chapman,  17  S.  Ct  677,  166  U.  8.  661,  41 
L.  Ed.  1154. 

Imposing  a  heavier  punishment  on  a  per- 
son convicted  of  a  felony,  as  prescribed  by  St 
Mass.  1887,  c.  435,  {  1,  if  he  has  twice  before 
been  convicted  of  a  crime,  for  which  he  has 
been  sentenced  to  imprisonment  for  not  less 
than  three  years,  does  not  impose  any  addition- 
d\  punishment  for  the  former  crimes,  and  does 
not  put  such  person  twice  in  jeopardy. — ^McDon- 
ald V.  Commonwealth  of  Massachusetts,  21  S. 
Ct  380,  180  U.  S.  311,  45  L.  Ed.  542. 

^=:»163.  Offenses  or  proeeedinss'  mm  to 
wUch  former  Jeopardy  is  n  de- 
fense. 

49ee  14  Cent  Dig.  Crim.  Law,  |  288;    1  0«0t  Dig. 
Action,  9  85. 

Persons  sued  for  double  damages  imposed 
by  a  statute  for  making  a  casual  and  involnn- 
tary  trespass  by  cutting  or  assisting  to  cut 
timber  upcm  state  lands  cannot  complain  that 
because  of  the  farther  penal  features  of  the 
law  applicable  to  those  offending  against  its 
provisions  thev  are  subject  to  be  put  twice  im 
Jeopardy  for  tne  same  offense.— (1010)  Shevlin- 
Carpenter  Co.  v.  State  of  Minnesota,  30  S.  Ct 
668,  218  U.  S.  57,  54  L.  Ed.  030,_affinmng 
judgment  State  v.  Shevlin-Carpenter  Cow  {Iwl) 
113  N.  W.  634,  102  Minn.  470. 
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A  former  convict  is  not  placed  twice  in 
jeopardy  by  bringing  him  after  conviction  be- 
fore the  court  ox  another  county  under  Code 
W.  Va.  190«.  c.  165,  ff  1-6,  by  information 
charging  prior  convictions,  and  on  verdict  that 
he  was  a  former  convict,  sentencing  him  to  ad- 
ditional punishment  prescribed  by  chapter  152, 
iS  23,  24.— (1912)  Graham  v.  Stete  of  West 
Virginia,  32  S.  Ct.  583,  224  U.  S.  616,  56  L. 
Ed.  917,  affirming  judgment_(1911)  State  v, 
Graham,  69  S.  B.  1010,  68  W.  Va.  248. 

^9 164.  Elements  of  former  Jeopardy. 

See  14  Cent.  Dig.  Crlm.  Law.  91  290-824. 

Oluurmeter  «ad  eonstitvtioa 
of  eourt. 

See  14  Cent.  Dig.  Crlm.  Law,  |  200. 

One  acquitted  by  a  military  court  of  com- 
petent jurisdiction  of  the  crime  of  homicide,  as 
defined  by  Pen.  Code  P.  I.  art  404,  cannot 
be  tried  a  second  time  in  a  civil  court  of  those 
islands  for  the  same  offense.— Grafton  v.  United 
States,  27  S.  Ct  749,  206  U.  S.  333,  51  L. 
Ed.  1084,  11  Ann.  Cas.  640. 

^=»178.  Time  or  stase  of  proseentloa  at 
wliieli  Jeopaardy  attaolies.  • 

See  14  Cent  Dig.  Crlm.  Law,  i  288. 

Hie  submission  of  an  indictment  by  the 
government  attorney  to  the  grand  jury,  and  the 
examination  of  witnesses  before  them,  do  not 
amount  to.  the  institution  of  a  prosecution. — 
Post  V.  United  Sutes.  161  U.  S.  583,  16  S. 
Ct  611,  40  L.  Ed.  816. 

^=»181.  DiseluijKO  of  Jary  withovt  wor- 
diet. 

See  14  Cent  Dig.  Crim.  Law,  U  220-244. 


-^  la  geaeral. 

See  14  Cent  Dig.  Crlm.  Law,  %%  220-222. 

Defendant  is  not  twice  put  in  jeopardy  by 
reason  of  the  court's  discharging  the  jury  after 
trial  has  begun,  and  ordering  trial  by  another 
jury.— Thompson  v.  United  States,  155  U.  S. 
271,  15  S.  Ct  73,  39  L.  Ed.  146. 


—  Failnro  of  Jarors  to  mtsree. 

See  14  Cent.  Dig.  Crlm.  Law.  i  344. 

A  plea  of  former  jeopardy  cannot  be  based 
upon  the  discharge  of  the  jury  for  their  inabil- 
ity to  agree  on  a  verdict  after  considering  the 
cause  from  4  o'clock  in  the  afternoon  until 
half  past  9  in  the  morning  of  the  succeeditig 
day.  Judgment  58  N.  E.  620,  188  111.  40,  58 
L.  R.  A.  869;  Id.,  59  N.  B.  424,  188  III.  40, 
58  L.  R.  A.  869,  affirmed. — Dreyer  v.  People 
of  State  of  IlUnois,  23  S.  Ct  28,  187  U.  S. 
71,  47  L.  Ed.  79. 

A  plea  of  former  jeopardy  cannot  be  based 
upon  a  discharge  of  the  jury  on  a  prior  trial 
after  they  had  been  out  at  least  24  hours,  and 
the  trial  court  had  found  that  there  was  a 
reasonable  probability  that  the  jury  could  not 
agree.  Judgment  (1906»)  85  P.  862,  33  Mont 
501,  affirmed.— Keerl  v.  State  of  Montana,  20 
S.  Ct  469,  213  U.  S.  135,  53  L.  Ed.  734. 

^s=>186.  Aoqaittal. 

See  14  Cent.  Dig.  Crlm.  Law.  i|  212,  220,  246>361. 

A  general  verdict  of  acquittal  upon  the  is- 
sue of  not  guilty  to  an  indictment  undertaking 
to  charge  murder,  and  not  objected  to  before 
the  verdict  as  insufficient  in  that  respect,  is 
a  bar  to  a  second  indictment  for  the  same 
killing.— Ball  V.. United  States,  163  U.  S.  662, 
16  S.  Ct  1192,  41  L.  Ed.  300. 

A  verdict  of  acquittal  is  not  deprived  of  its 
effect  as  barring  a  subsequent  prosecution  by 
the  fact  that  the  verdict  was  received  on  Sun- 
day, and  the  order  discharging  the  defendant 
was  made  on  the  same  day.— Id. 


^s»188.  Verdict  aet  aside  or  Jvdsveat 
arrested. 

See  14  Cent  Dig.  Crlm.  Law.  »  201«  221.  272-275. 

^s»190.  — —  New  triaL 

See  14  Cent  Dig.  Crlm.  Law,  )  178. 

A  defendant  who  procures  a  Judgment 
against  him  upon  an  indictment  to  be  set 
aside  may  be  tried  anew  on  the  same  or  an- 
other indictment  for  the  same  offense. — Ball  v. 
United  States,  163  U.  S.  662,  16  S.  Ct  1192, 
41  L.  Ed.  300. 

^=:»101.  Jadsmeat  reTersed. 

See  14  Cont.  Dig.  Crlm.  Law,  19  276-279. 

^=»192.  — ^  la  KMieral. 

See  14  Cent  Dig.  Crlm.  Law,  H  271,  2T7.  279. 

The  effect  of  a  verdict  of  acquittal  of  a 
joint  defendant,  as  barring  his  subsequent  trial 
for  the  same  offense,  cannot  be  altered  by  the 
subsequent  reversal  of  a  judgment  of  guilty 
against  the  other  defendant— Ball  v.  United 
States.  163  U.  S.  662,  16  S.  Ct.  1192,  41  L. 
Ed.  300. 

A  sentence  of  conviction  imposed  under  au- 
thority of  Acts  Mass.  1851,  c.  87,  and  Pub.  St. 
c.  187,  f  13,  after  the  reversal  of  a  former 
judgment  on  tjbe  application  of  the  convict, 
because  it  was  imposed  under  a  statute  that 
was  passed  after  the  offense  was  committed, 
and  was  therefore  unconstitutional  so  far  as  it 
related  to  that  offense,  does  not  violate  the 
constitutional  provision  against  double  jeopardy, 
although  he  had  partly  served  the  invalid  sen- 
tence before  it  was  reversed,  including  one  day^s 
solitary  confinement  to  which  each  of  the  sen- 
tences condemned  him.  Judgment  Common- 
wealth of  Massachusetts  t.  Murphy.  54  N.  E. 
860,  174  Mass.  369,  48  L.  R.  A.  393,  75  Am. 
St.  Rep.  353.  affirmed.— Murphy  v.  Common- 
wealth of  Massachusetts,  20  S.  Ct.  639,  177  U. 
S.  155,  44  L.  Ed.  711. 

An  accused  is  not  placed  twice  in  jeopardy 
for  the  same  offense  within  the  meaning  of 
Act  July  1.  1902,  c.  1369,  f  5.  32  Stat  602,  be- 
cause the  Supreme  Court  of  the  Philippine  Is- 
lands, upon  reversing  judgment  below  in  a 
criminal  case,  on  an  appeal  taken  by  the  ac- 
cused, convicted  him  on  the  same  facts,  of  a 
different  offense,  carrying  an  increased  sen- 
tence.—Flemister  V.  United  States,  28  S.  Ct. 
129,  207  U.  S.  372,  52  L.  Ed.  252. 

^ss>193%,  Ooawietioa  of  lower  as  aoqait- 
tal of  Uglior  grade  or  degree 
of  offense  okarged. 

See  14  Cent   Dig.  Crim.  Law.  18  366,  887.  888.  884. 

A  person  is  not  placed  twice  in  jeopardy 
within  the  meaning  of  Act  July  1, 1902,  c.  1369, 
32  Stat.  691,  for  the  government  of  the  Phil- 
ippine Islands,  by  a  conviction  of  homicide  in 
the  Supreme  Court  of  those  islands^  on  an  ap- 
peal taken  by  the  accused  from  a  judgment  of 
the  trial  court,  which,  after  aoquittine  of  mur- 
der, convicted  the  accused  of  assault  which 
is  included  in  the  crime  of  murder  charged  in 
the  complaint—TroAo  v.  United  States,  26  S. 
Ct  121,  199  U.  S.  521,  50  L.  Ed.  292,  4  Ann. 
Cas.  773. 

A  person  convicted  of  a  lesser  grade  of  hom- 
icide than  that  charged  in  the  indictment,  who 
obtains  a  reversal  of  the  judgment  upon  ap- 
peal, is  not  placed  twice  in  jeopardy  b^  a  sec- 
ond trial  for  murder  under  the  same  indictment 
Judgment  (1909)  65  S.  E.  426,  afSrmed.— Brant- 
ley V.  State  of  Georgia,  30  S.  Ct  514,  217  U.  S. 
284,  54  L.  Ed.  768. 

^=:»104.  Identity  of  offenses. 

See  14  Cent  Dig.   Crim.  Law,   SS  347.   866,   888-408. 
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—  la  geaeraL 

Sm  14  CoDt  Dig.  Crlm.  Law,  IS  882.  383. 

An  acquittal  upon  the  charge  of  having 
received  the  compensation  forbioden  bv  Rev. 
St.  U.  S.  S  1?82  [U.  S.  Comp.  St.  l601,  p. 
1212],  from  a  specified  person,  described  in  the 
indictment  as  an  officer  and  employ^  of  a  cor- 
poration, will  not  sustain  a  plea  in  bar  of  a 
prosecution  upon  the  charge  of  having  received 
such  compensation  from  the  corporation,  where 
the  accused  declined  to  plead  further  after  his 
demurrer  to  the  answer,  alleging  that  the  two 
offenses  are  not,  in  legal  effect,  identical,  was 
overruled.— Burton  v.  United  States,  26  S.  Ot. 
(388,  202  U.  S.  344.  50  L.  Ed.  1^7.  6  Ann. 
Cas.  362. 

An  acquittal  of  homicide,  as  defined  in  Pen. 
Code  P.  I.  art.  404,  is  a  bar  to  a  subsequent 
conviction  of  the  same  offense  arising  out  oi  the 
same  facts,  under  an  information  charging  the 
higher  crime  of  assassination,  as  denned  by 
article  403,  since,  if  not  guilty  of  the  lesser 
crime^  the  acCtised  iK>uld  not,  for  the  same  acts, 
be  guilty  of  the  offense  of  higher  grade.— Graf- 
ton V.  United  States,  27  S.  Ct.  741).  206"  U.  S. 
333,  51  L.  Ed.  1084.  11  Ann.  Cas.  640. 

Treating  as  two  different  offenses  assaults 
on  two  different  individuals  does  not  place  Uie 
accused  twice  in  jeopardy  for  the  same  offense, 
within  the  meaning  of  Act  July  1,  1902,  c. 
1369,  S  5,  32  Stat.  692,  even  if  these  assaults  oc- 
curred very  near  each  other,  in  one  continuing 
attempt  to  defy  the  law.— Flemister  v.  United 
Statest  28  S.  Ct  129,  207  U.  S.  372,  52  L.  Ed. 
252. 


— •  Different   offenses   in.   same 
«ot  or  transnetion. 

See  14  Cent.  Dig.  Crlm.  Law,  88  847.  386-409. 

Punishment  of  dismissal  from  the  army  im- 
posed by  sentence  of  an  army  court-martial 
tor  conduct  unbecoming  an  ofiicer  and  a  gentle- 
man, under  the  sixty-first  article  of  war,  is  not 
illegal  on  the  theory  that,  as  by  such  sentence 
fine  and  imprisonment  are  also  imposed  for 
conspiring  to  defraud  the  United  iftates  and 
causing  false  and  fraudulent  claims  to  be  made 
against  the  United  States,  in  violation  of  the 
sixtieth  article  of  war.  a  third  punishment  is 
inflicted  where  but  two  offenses  were  commit- 
ted, in  violation  of  the  provision  of  Const.  U.  S. 
Amend,  art.  5.  against  putting  a  person  twice 
in  jeopardy  for  the  same  offense,  since  the  of- 
fense of  conduct  unbecoming  an  officer  and  a 
gentleman  is  not  the  same  offense  as  conspiracy 
to  defraud,  or  the  causing  of  false  and  fraudu- 
lent claims  to  be  made,  although  to  be  guilty  of 
the  latter  involves  being  guilty  of  the  former. 
Order  (C.  C.)  105  F.  614,  affirmed.— Carter  v. 
McClaughry,  22  S.  Ct.  181,  183  U.  S.  365,  46 
L.  Ed.  236. 

A  person  is  not  twice  put  in  jeopardy, 
within  the  meaning  of  Const.  U.  S.  Amend, 
art.  5;  by  a  sentence  of  an  army  court-martial 
imposing,  both  fine  and  imprisonment  upon  an 
army  officer  convicted  of  two  charges  of  vio- 
lating the  sixtieth  article  of  war.  one  of  which 
charges  a  conspiracy  to  defraud  the  United 
States  and  the  other  the  causing  of  false  and 
fraudulent  claims  to  be  made  against  the  United 
States,  even  if  the  punishment  prescribed  by 
such  article  for  violations  of  its  provisions  is 
confined  to  fine,  or  imprisonment  in  the  alter- 
native, as  such  charges  are  separate  and  dis- 
tinct offenses,  although  they  related  to  and 
grew  out  of  one  transaction. — Id. 

The  offenses  of  behaving  in  an  indecent 
manner  in  a  public  place,  open  to  public  view, 
punishable  under  municipal  ordinance,  and  oi 
insulting  a  public  officer  by  deed  or  word  in  his 
presence,  contrary  to  Pen.  Code  P.  I.  art.  257, 
are  not  identical,  so  that  a  conviction  of  the 
first  will  not  bar  a  prosecution  for  the  other,  al- 
though the  acts  and  words  of  the  accused  set 
forth  in  both  charges  are  the  same.— Gavieres 


I  v.  United  States,  31  S.  Ct.  421,  220  U.  S.  338, 
55  L.  Ed.  489. 

Prosecution  for  homicide,  of  a  person  pre- 
viously convicted  of  assault  from  which  the 
death  ensued,  does  not  place  accused  twice  in 
jeopardy,  contrary  to  Act  July  1,  1902,  c,  1369. 
§  5,  32  Stat.  692,  enacting  a  Bill  of  Rights  for 
the  Philippine  Islands. — Diaz  v.  United  States, 
32  S.  Ct  250. 223  U.  S.  442,  56  L.  Ed.  500,  Ann. 
Cas.  1913C,  1138. 

Conviction  of  two  distinct  offenses  of  {per- 
sons stealing;  stamps  and  postal  funds,  having 
first  burglanousljr  entered  the  post  office,  does 
not  put  them  twice  in  jeopardy  within  Const. 
U.  S.  Amend.  5,  where  the  oifenses  are  made 
separate  and  distinct  by  Pen.  Code,  $$  190,  192. 
—Morgan  v.  Devine,  35  S.  Ct  712,  237  U.  S. 
632.  59  L.  Ed.  1153. 

^=»201.  —  Offenses  asAinst  different 
soTereignties  in  same  net  er 
transaotion. 

See  14  Cent  Dig.  Crim.  Law,  85  4M-406. 

An  acquittal  of  murder  after  a  regular  trial 
in  a  state  court  having  full  jurisdiction  in  the 
promises  is  a  bar  to  so  much  of  an  indictment 
for  conspiring  criminally  in  violation  of  Rev. 
St.  f§  5508,  5509  (U.  S.  Comp.  St  1901,  p. 
3712),  as  seeks  by  charging  defendants  with  the 
commission  of  such  murder,  to  enforce  the  pro- 
vision of  section  5509,  that  if,  in  carrying  out 
such  conspiracy,  an  offense  against  the  state 
has  been  committed,  the  punishment  provided 
for  by  the  state  for  such  offense  shall  be  im- 
posed.—United  States  V.  Mason.  29  S.  Ct.  480, 
213  U.  S.  115,  53  L.  Ed.  725. 

^=»202.  — -  Partionlajr    classes    of    of- 
fenses. 

Soft  14  Cent^  Dig.  Crlm.  Law,  S8  3S6-403.  408,  409. 

A  c^viction  under  Act  March  22,  1882,  §  3, 
making  it  unlawful  for  a  man  to  cohabit  with 
more  than  one  woman  in  any  territory  of  the 
United  States,  bars  a  prosecution  under  Act 
March  3.  1887,  prescribing  the  panLshment  for 
adultery,  when  the  latter  offense  is  in  fact  a 
part  of  a  continuous  cohabitation  with  the  wo- 
man named  in  the  first  indictment,  though  the 
time  of  its  commission  is  laid  after  the  period 
during  which  the  cohabitation  was  alleged  to 
have  continued. — Ex  parte  Nielsen,  131  U.  S. 
176,  9  S.  Ct  672,  33  L.  Ed.  118. 

A  plea  of  former  jeopardy  to  an  indictment 
for  murder  cannot  be  based  upon  the  fact  that 
upon  the  trial  of  two  consolidated  indictments 
for  two  other  murders  committed  by  defendant 
on  the  same  day  as  the  one  charged  in  the  in- 
dictment in  question,  he  was  found  not  guiky 
on  the  issue  of  insanity,  which  is  the  defense 
set  up  to  such  indictment — ^Uotema  ▼.  United 
States.  22  S.  Ct  895.  186  U.  S.  413,  46  L.  Ed. 
1225. 

^=»204.   Waiver  of  objeetions. 

See  14  Cent  Dig.  Crim.   Law,  i§  286,  319. 

A  State  statute  providing  that  d  person  who 
has  been  before  convicted  of  crime  shall  suffer 
a  severer  punishment  for  a  subsequent  offense 
than  for  a  first  offense  is  not  inj^alid  as  sub- 
jecting him  to  be  put  twice  in  jeopardy  for 
the  same  offense'. — Moore  T.  State  of  Missouri, 
159  U.  S.  673,  16  S.  Ct.  179,  40  L.  Ed.  901. 
affirming  judgment  State  of  Missouri  ▼.  Moore, 
121  Mo.  514.  26  S.  W.  345. 

Vm.  PREUMINART  OOMPUklXT,  AF- 
FIDAVIT. WARRAKT.  EXAMI- 
NATION,  OOMmTMEHT,  AKD 
BUMMART   TRIAIf 

Conformity  of  federal  courts  to  state  practice, 

see  Courts.  ^=»340. 
Due   process  of  law,   see  Constitutional  Law, 
•263. 


Equal    protection   of  laws,   see  Constitationa] 


iquai 
Law, 
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^S9206.  Oonstltutlonal     and      statutori 
proTiiions. 

See  14  Cent  DU.  Crim.  Law,   H  411-413,  480;  87 
Cent  Dig.  Pardon,  S  2. 

The  accused  cannot  contend  that  because 
there  was  no  preliminary  examination  he  was 
deprived  of  his  constitutional  guaranty  to  be 
confronted  by  the  witnesses. — Goldsby  v.  United 
States,  160  U.  S.  70,  16  S.  Ct.  216,  40  L.  Ed. 
343. 

Act  Or.  Feb.  17,  1899  (Laws  1899,  p,  99), 
authorizing  criminal  prosecutions  to  be  institut- 
ed by  information  wiuiout  preliminary  examina- 
tion, held  Valid.— Lem  Woon  v.  State  of  Oregon, 
33  S.  Ct  783,  229  U.  S.  586,  57  L.  Ed.  134a 
affirming  judgments  State  v.  Lem  Woon,  10  < 
P.  974,  57  Or.  482,  and  112  P.  427,  57  Or.  482. 

^s»208.  Preliminary    oomplalnt    or    «f- 

fidATlt. 

See  14  Cent   Dig.   Crim.  Law.  H  415-434.  441-443. 

^s»211.  — —  Requisite!  and  svflloieney. 

See  14  Cent  Dig.  Crim.  Law,  9S  420-431. 

The  invalidity  of  one  count  in  a  complaint, 
because  the  charges  are  made  solelj  upon  in- 
formation and  belief,  without  setting  forth  the 
sources  of  information  or  the  grounds  of  belief, 
will  not  invalidate  other  counts  in  which  the 
natural  intendment  is  that  the  affiant  swore  to 
facts  within  his  personal  knowledge. — Rice  v. 
Ames,  21  S.  Ct.  406,  180  U.  S.  371,  45  L.  Ed. 
577. 

^»215.  Preliminary    warrant    or    otber 
pvooesa. 

See  14  Cent  Dig.  Crim.  Law,  99  435-489,  444-457. 

^^217*  —  Issnance. 

See  14  Cent  Dig.  Crim.  Law,  9  439. 

Preliminary  inquiry  into  the  facts  by  prose- 
cuting attorney  of  Manila,  under  Philippine 
Commission  Act  No.  612,  {  2,  on  which  he  files 
an  information,  held  a  efficient  compliance 
with  Philippine  BiU  of  Rights  Act  July  1,  1902, 
I  5,  providing  that  no  warrant  shall  issue  but 
upon  probable  cause  supported  by  oath  in  view 
of  section  9,  authorizing  modifications  of  pro- 
cedure.--Ocampo  v.  United  States,  34  S.  Ct.  712, 
234  U.  S.  91,  58  L.  Ed.  1231. 


— —  Requisites  and  sniBoienoy. 

See  14  Cent  Dig.  Crim.  Law,  §§  444-450,  457. 

A  warrant  without  a  seal,  issued  by  a 
United  States  commissioner  having  no  seal  of 
office,  and  not  required  by  any  act  of  congress 
or  statute  of  the  state  to  be  under  seal,  is  not 
void  for  the  omission.— Starr  v.  United  States, 
153  U.  S.  614,  14  S.  Ct  919,  38  L.  Ed.  841. 

^=>220.  Oondnot  of  preliminary  exami* 
nation. 

See  14  Cent  Dig.  Crim.  Law.  §9  412,  461,  478-492. 


— —  Representation     by     attor- 
neya« 

See  14  Cent  Dig.  Crim.  Law,  99  480.  482.  483. 

A  petition  for  a  writ  of  habeas  corpus  was 
filed  by  a  prisoner  under  sentence  of  death  for 
murder,  alleging  that  prior  to  his  preliminary 
examination  the  petitioner  had  employed  a  cer- 
tain attorney  as  his  counsel,  but  that  such  coun- 
sel was  refused  permission  to  see  and  consult 
with  him,  and  he  was  not  represented  by  coun- 
sel at  his  examination.  The  record  showed  that 
the  prisoner  waived  examination,  and  that  on 
his  trial,  at  his  request,  other  counsel  was  as- 
signed him,  who  represented  him  through  the 
trial  and  in  proceedings  in  error  in  Uie  Supreme 
Court.  It  did  not  appear,  nor  was  it  alleged, 
that  the  court  was  re<^uested  at  any  time,  either 
by  the  petitioner  or  his  alleged  counsel,  to  per- 
mit the  latter  to  represent  the  petitioner,  or  ap- 
pear in   his   behalf.    Held,   that   the  petitioner 


was  not  entitled  to  the  writ  on  the  ground  that 
he  had  been  deprived  of  his  constitutional  right 
to  be  represented  by  counsel,  which  rend(yed 
the  judgment  void.— Andersen  v.  Treat,  19  S.  Ct 
67,  172  U.  S.  24,  43  L.  Ed.  351. 

^=»M!I^.   RemoTal    of    acensed    to    other 
eonnty  or  district  for  trial. 

See  14  Cent.   Dig.   Crim.   Law,  91  609,   510. 

The  fact  that  a  warrant  for  the  removal  of 
a  prisoner,  issued  by  a  federal  district  judge,  di- 
rected the  marshal  to  remove  the  prisoner  to 
the  district  where  the  crime  was  committed,  "to 
be  tried  in  said  district  upon  such  counts  in  the 
indictment"  as  he  "can  be*legally  tried  upon," 
did  not  render  the  warrant  objectionable,  as  al- 
lowing him  to  be  tried  there  upon  the  whole  in- 
dictment, or  render  it  void  for  indefiniteness. — 
Homer  v.  United  States,  143  U.  S.  207,  12  S. 
Ct.  407,  36  L.  Ed.  126,  affirming  order  (D.  C.) 
United  States  v.  Homer,  44  F.  677. 

A  transfer  of  the  place  of  trial  from  one 
division  of  a  judicial  aistrict  to  another,  by  a 
court  having  jurisdiction  over  the  whole  dis- 
trict, when  not  expressly  prohibited,  is  not 
ground  of  error,  especially  when  not  objected 
to  at  the  time. — Rosecrans  v.  United  States,  17 
S.  Ct.  302,  165  U.  S.  257,  41  L.  Ed.  708. 

Persons  are  not  held  to  answer  for  an  infa- 
mous crime  without-  presentment  by  a  grand 
jury,  by  an  order  removing  them,  under  Rev.  St. 
U.  S.  §  1014  [U.  S.  Comp.  St  1901,  p.  7161,  on 
a  sworn  complaint  and  upon  evidence  under 
oath  which  has  been  adjudged  to  amount  to 
probable  cause,  to  a  court  in  which  they  have 
been  indicted  tor  an  offense  against  the  United 
States,  and  where  all  the  defenses  of  the  par- 
ties may,  be  presented  and  judgment  obtained 
thereon,  "on  the  theory  that,  by  reason  of  ille- 
gality in  drawing  and  organizing  the  grand  jury, 
such  indictment  is  void.— Greene  v.  HenkeL  22 
S.  Ct  218,  183  U.  S.  249,  46  L.  Ed.  177. 

The  existence  of  an  indictment  is  not  a 
condition  precedent  to  proceedings,  under  Rev. 
St.  U.  S,  §  1014  [U.  S.  Comp.  St  1901,  p.  716], 
to  remove  to  another  district  for  trial  persons 
there  charged  with  an  offense  against  the  Unit- 
ed States.— Id. 

The  existence  of  technical  defects  in  an  in- 
dictment with  respect  to  the  averments  of  time, 
place,  or  circumstances  will  not  prevent  the 
removal,  under  Rev.  St  U.  S.  |  1014  [U.  S. 
Comp.  St  1901,  p.  716],  to  another  district  for 
trial,  of  persons  there  charged  with  an  offense 
against  the  United  States,  if  evidence  be  given 
upon  the  hearing  which  supplies  such  defects 
and  shows  probable  cause  to  believe  the  defend- 
ants guilty  of  the  commission  of  the  offense  de- 
fectively stated  in  the  indictment. — Id. 

Whether  defendants,  sought  to  be  removed, 
under  Rev.  St  U.  S.  |  1014  [U.  S.  Comp:  St 
190l,  p.  716],  to  another  district,  for  trial  for 
an  offense  against  the  United  States,  for  which 
they  have  there  been  indicted,  have  waived,  or 
can  waive,  the  right  to  question  the  validity 
and  regularity  of  the  grand  jury  which  found 
the  indictment,  can  only  be  raised  before,  and 
decided  in  the  first  instance  "by,  the  court  in 
which  they  are  to  be  tried.— Id. 

A  magistrate  acting  pursuant  to  Rev.  St. 
U.  S.  §  1014  [U.  S.  Comp.  St  1901,  p.  716],  pro- 
viding for  the  removal  I  to  another  district  for 
trial  of  persons  there  charged  with  an  offense 
against  the  United  States,  is  justified  in  treat- 
ing a  properly  certified  copy  of  an  indictment 
valid  on  its  face,  and  purporting  to  have  been 
found  by  a  grand  jury  acting  in  fact  as  such 
at  a  regular  term  of  the  district  court  of  the 
United  States,  presided  over  by  one  of  its  judges 
and  hearing  testimony  in  the  ordinary  way,  as 
an  indictment  found  by  a  competent  grand  jury, 
irrespective  of  any  irregularities  in  drawing  and 
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organizing  the  grand  jtiry  wlilcli  found  the  in- 
dictment.—Id. 

#The  finding  of  an  indictment  does  not  pre- 
clude the  government,  on  proceedings  taken  un- 
der  Rev.  St  U.  S.  {  1014  [U.  S.  Comp.  St. 
1901,  p.  716],  to  remove  to  another  district  for 
trial  persons  there  charged  with  an  offense 
against  the  United  States,  from  giving  evidence 
of  a  certain  and  definite  character  concerning 
the  commission  of  the  offense  by  the  defendants 
in  regard  to  acts,  times,  and  circumstances 
which  are  stated  in  the  indictment  itself  with 
less  minuteness  and  detail. — Id. 

A  decision  granting  a  removal,  under  Rev. 
St.  U.  S.  i  1014  [U.'S.  Comp.  St.  1901.  p.  716], 
to  another  district  for  trial,  of  persons  there 
charged  with  an  offense  against  the  United 
States,  where  an  indictment  has  been  found,  is 
not  an  adjudication  of  the  sufficiency  of  the  in- 
dictment in  law  as  against  any  objection  which 
may  subsequently  be  made  by  the  defendants. 
—Id. 

A  statement  in  the  opinion  of  a  district 
judge,  rendered  on  granting  an  application  for 
the  removal,  under  Rev.  St.  U.  S.  §  1014  [U.  S. 
Comp.  St.  1001,  p.  716],  to  another  district  for 
trial  of  persons  there  charged  with  an  offense 
against  the  United  States,  that  upon  the  evi- 
dence before  him  it  is  a  proper  case  to  be  sub- 
mitted to  the  jury  for  trial,  is  equivalent  to  a 
finding  that  .probable  cause  exists  for  believing 
defendants  guilty  of  the  crime  charged,  al- 
though he  also  states  that  he  expresses  no  opin- 
ion upon  the  merits.— Id. 

An  indictment  is  prima  facie  evidence  'of 
the  existence  of  probable  cause  in  proceedings 
for  the  removal,  under  Rev.  St.  U.  S.  §  1014 
[U.  S.  Comp.  St.  1901,  p.  716],  to  another  fed- 
eral district  for  trial,  of  a  person  there  charged 
with  an  offense  against  the  United  States.— 
Beavers  v.  Henkel,  24  S.  Ct.  605,  194  U.  S.  73, 
48  L.  Ed.  882. 

So  far  as  respects  technical  objections,  the 
sufficiency  of  an  indictment  is  not  a  matter 
of  inquiry  in  proceedings  for  the  removal,  un- 
der Rev.  St.  U.  S.  §  1014  [U.  S.  Comp.  St. 
1901  p.  716],  to  another  federal  district  for 
trial,  of  a  persotf  there  charged  with  an  offense 
against  the  United  States,  but  is  to  be  deter- 
mined by  the  court  in  which  the  indictment  was 
found. — Id. 

The  sufficiency  of  the  indictment  as  evi- 
dence of  probable  cause  in  proceedings  for  the 
removal,  under  Rev.  St.  U.  S.  {  1014  [U.  S. 
Comp.  St  1901,  p.  716],  to  another  federal 
district  for  trial,  of  a  person  there  charged  with 
an  offense  against  the  United  States,  cannot 
be  impeached  (if  impeachable  at  all)  by  evidence 
tending  to  show  that  the  grand  jury  did  not 
have  testimony  before  it  sufficient  to  justify  its 
action. — Id. 

Sources  of  information  on  which  are  based 
a  complaint  made  on  information  and  belief, 
in  proceedings  for  the  removal,  under  Rev.  St. 
U.  S.  i  1014  [U.  S.  Comp.  St.  1901,  p.  716],  to 
another  federal  district  for  trial,  of  a  govern- 
ment official  there  charged  with  having  received 
money  for  procuring  a  contract  with  the  federal 
govemment|  are'  sufficiently  disclosed  by  the 
statements  in  the  supporting  affidavit  that  such 
sources  are  the  official  documents  with  refer- 
ence to  the  making  of  the  contract,  the  transac- 
tions on  file  in  the  government  records,  letters 
and  communications  from  the  contractor,  the 
indictment  and  bench  warrant,  and  personal 
conversations  with  the  parties  having  the  vari- 
ous transactions  with  the  defendant,  and  (hat 
deponent's  information  as  to  the  whereabooits 
of  defendant  is  derived  from  a  recent  conver- 
sation with  him,  and  from  the  certificate  of  the 
United  States  marshal,  indorsed  on  the  war- 
rant— Id. 

The  Supreme  Court  of  the  District  of  Co- 
lumbia must  be  deemed  a  "court  of  the  United 
States'*  within  the  meaning  of  Rev.  St.  U.  S. 


;  1014  [U.  S.  Comp.  St  1901,  p.  716],  authoriz- 
ing  the  removal  of  a  person  charged  with  an  of- 
fense against  the  United  States  cognizable  by 
a  court  of  the  United  States  to  the  federal  dis- 
trict where  the  trial  is  to  be  had,  in  view  of 
Act  June  22,  1874,  c.  396,  18  Stat  193,  making 
applicable  to  the  courts  of  the  District  the  sec- 
tions of  the  original  judiciary  act  from  which 
section  1014  was  takett,  and  of  the  powers  giv- 
en to  that  court  as  a  court  of  the  United  States 
by  Code  D.  C.  |  61  (31  Stat  1199.  c.  854),  and 
of  the  provision  of  section  1  ojf  that  Code  <31 
Stat  1189.  c.  854),  making  applicable  to  the 
District  all  general  acts  of  Congress  "not  local- 
ly inapplicable."  Judgment  (C.  C.)  In  re  Ben- 
son, 130  F.  486,  affirmed.— Benson  ▼.  Henkel,  25 
S.  Ct  569,  198  U.  S.  1,  49  L.  Ed.  919. 

The  District  of  Columbia  is  a  district  of 
the  United  States  within  the  meaning  of  Rev. 
St.  U.  S.  §  1014  [U.  S.  Comp.  St  1901.  p.  716], 
authorizing  the  removal  for  trial  of  a  person 
charged  with  an  offense  against  the  United 
States  to  the  federal  district  where  the  trial 
is  to  be  had,  although  this  section  was  taken 
from  the  judiciary  act  of  1789.  when  the  Dis- 
trict of  Columbia  was  not  in  existence. — Id. 

Objections  to  an  indictment  charging  a  vio- 
lation of  Rev.  St  U.  S.  §  5451  [U.  S.  Comp. 
St  1901,  p.  3680],  in  bribing  two  federal  of- 
ficers to  reveal  the  contents  of  certain  reports 
pertaining  to  an  investigation  then  pending  in 
the  Land  Department  with  respect  to  certain 
frauds  used  in  obtaining  public  lands,  are  not 
available  in  proceedings  beiCore  a  United  States 
Commissioner  for  the  removal  of  the  accused 
to  another  federal  district  for  trial,  where  such 
objections  raise  the  questions  whether  the  stat- 
ute applied  to  reports  which  had  not  yet  been 
filed  and  might  never  be  filed,  or  whether  the 
words  of  the  statute,  "which  may  at  any  time 
be  pending,  or  which  may  by  law  be  brought 
before  him  in  his  official  capacity,"  apply  to  the 
pendency  of  the  investigation  or  to  the  pendency 
of  an  obligation  not*  to  reveal  the  contents  of  a 
paper  then  in  the  officer's  possession,  or  wheth- 
er the  revealing  of  the  contents  of  such  reports 
was  forbidden  by  any  lawful  authority,  there 
being  no  statute  imposing  such  obligation;  but 
such  questions  should  be  determined  by  the 
court  in  which  the  indictment  was  found. — Id. 

The  prosecution  of  proceedings  to  remove 
to  another  federal  distnct  for  trial  a  person 
there  charged  with  an  offense  against  the  Unit- 
ed States  is  not  an  unlawful  interference  with 
the  jurisdiction  of  the  federal  Circuit  Court  in 
whose  custody  the  accused  was  then  held  to 
await  the  trial  of  Jndictments  pendinf^  against 
him  in  that  court,  where  such  proceedings  were 
had  with  the  consent  of  that  court — ^Beavers  ▼• 
Haubert,  25  S.  Ct  578,  198  U.  S.  77,  49  U  Ed. 
950. 

Evidence  of  probable  cause,  in  proceedings 
to  remove  a  person  to  another  federal  district 
for  trial,  afforded  by  an  indictment  charging 
him  with  an  offense  against  the  United  States, 
is  not  rebutted,  even  if  subject  to  rebuttal, 
where  the  rebuttal  testimony  is  negative  and 
for  the  most  part  confined  to  general  state- 
ments, and  the  accnsed  claims  his  privilege,  un- 
der the  state  practice,  of  exemption  from  cross- 
examination. — Id. 

A  person  indicted  in  the  Supreme  Court  of 
the  DiBtrict  of  Columbia  for  an  offense  against 
the  Uuited  States  may  be  removed  to  that  dis- 
trict for  trial,  under  Kev.  St  U.  S.  i  1014  [U. 
S.  Comp.  St  1901,  p.  716],  authorizing  the  re> 
moval  for  trial  of  a  person  charged  with  such 
a  crime  to  the  federal  district  where  the  trial 
is  to  be  had.— Hyde  v.  Shine,  25  S.  Ct  760, 109 
U.  S.  62,  50  L.  Kd.  90,  affirming  judgment  (D. 
C.)  United  States  v.  Hyde,  m  F.  545:  Di- 
mond  V.  Same,  25  S.  CSt  766,  199  U.  S.  $S» 
50  li.  Ed.  99. 

Indictments  for  conspiracy  to  defraud  the 
United  States  under  Bev.  St  i  t^440  £U.  tib 
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Comp.  St.  1901,  p.  3676],  considered,  and  keld 
sufficient  for  the  purposes  of  a  proceeding:  for 
the  removal  of  the  defendant  from  another  dis- 
trict for  trial  and  to  establish  probable  cause 
in  such  proceeding.  Order,  United  States  v. 
Green  (D.  C.)  136  F.  618,  affirmed.— Green  v. 
MacDougall,  ^  S.  Ct  748,  199  U.  S.  601,  50 
L.  Ed.  32a 

Under  the  law,  as  determined  by  the  Su- 
preme Court,  that  an  indictment  is  prima  facie 
evidence  of  probable  cause  in  a  proceeding  for 
the  removal  of  a  defendant  to  another  federal 
district  for  trial  thereon,  the  effect  of  the  in- 
dictment, if  introduced  in  evidence  in  such  pro- 
ceeding, is  not  weakened  by  the  fact  that  th^ 
government  introduces  additional  evidence, 
which  is  in  itself  insufficient  to  establish  prob- 
able cause,  provided  such  evidence  does  not 
contradict  the  facts  alleged  in  the  indictment. 
—Id. 

Where  it  is  sought  to  remove  a  defendant 
from  one  federal  district  to  another  for  trial 
on  an  indictment,  the  question  of  the  validity  of 
such  indictment  in  matters  of  substance  may 
properly  be  raised  and  determined  in  the  district 
of  the  arrest  in  habeas  corpus  proceedings.— id. 

Evidence  tending  to  show  that  no  oiFense, 
triable  in  the  federal  District  Court  to  which 
the  accused  is  sought  to  be  removed  pursuant 
to  Rev.  St.  U.  S.  $  1014  [U.  S.  Comp.  St. 
1901,  p.  716],  has  been  committed  by  him  in 
that  district  cannot  be  excluded  in  the  removal 
proceedings,  on  the  theory  that  a  certified  copy 
of  the  indictment  and  proof  of  the  identity  of 
the  party  accused  furnish  conclusive  evidence 
of  probable  cause.— Tinsley  v.  Treat,  27  S.  Ct 
430.  205  U.  S.  20.  51  L.  Ed.  689;  Kessler  v. 
Same,  27  S.  Ct  434,  205  U.  S.  33,  51  L,  Ed. 
695;  Morgan  v.  Same.  Id.;  Carpenter  v. 
Same,  Id. ;  Whittle  v.  Same,  Id. ;  Wilcox  v. 
Same,  Id.;  Braden  ▼.  Same,  Id. :  Royster  ▼. 
Same,  Id.;  Smith  v.  Same,  Id.;  Burroughs  v. 
Same,  Id. ;   McDowell  v.  Same,  Id. 

A  person  indictM  for  the  same  offense  in 
two  federal  districts,  one  of  which  is  the  dis- 
trict where  he  resides,  mav— at  least  with  the 
consent  of  the  court  of  the  latter  district— be 
removed,  under  Rev.  St.  §  1014  (U.  S.  Comp. 
St.  1901,  p.  716),  to  the  other  district  for  the 
trial  of  the  offense  committed  there.— Price  v. 
Henkel,  30  S.  Ct  257,  216  U.  S.  488,  54  L. 
Ed.  581. 

m 

Allegations  charging  a  conspiracy  by  which 
an  employfi  in  the  Bureau  of  Statistics  in  the 
Department  of  Agriculture  was  to  give  his  co- 
conspirators advance  information  of  the  official 
cotton  crop  reports,  and  a  conspiracy  to  bribe 
such  employ^  for  the  same  purpose,  sufficient- 
ly show,  for  the  purposes  of  a  removal,  under 
Rev.  St  f  1014  (tJ.  S.  Comp.  St  1901,  p.  716), 
to  the  District  of  Columbia  for  trial,  the  com- 
mission within  the  District  of  offenses  against 
the  United  States,— Id. 


IX.   ARRAIGlllEElfT  AlVD  PLEAS,  AND 

NOLLE  PROSEQin  OR  DISOON- 

TINUANOE. 

Review  of  judgment  sustaining  plea  of  limita- 
tion, see  Courts,  «=»385(1%). 

^=>261.   Neeessity    of    arraismneBt    and 
plea. 

See  14  Cent  Dig.  Grim.  Law,  {{  612,  613. 

A  plea  is  indispensable  to  a  valid  verdict 
and  judi^ent  of  conviction.— Crain   v.   United 

1097^'  ^*^^'  ^^  ®-  ^^  ^^^'  ^^  ^  ^^• 

^=»267.  Pleas  in  KenevAl. 

See  14  Cent.  Dig.  Grim.  Law,  ffi  621-630. 


SeTeral  pleaa. 

See  14  Cent.  Dig.  Crtm.  Law,  SS  624-628. 

Pleas  of  former  jeopardy  and  not  guilty  are 
not  inconsistent,  and  may  stand  together.— 
Thompson  v.  United  States.  155  U.  S.  271,  15 
S.  €t.  73,  30  L.  Ed.  146. 

^=»276.  Plea  to  Jurisdiction. 

See  14  Cent  Dig.  Grim.  Law.  81  636,  687.      . 

It  is  not  error  to  refuse  to  sustain  a  plea 
to  the  jurisdiction  where  the  correctness  of  such 
refusal  depends  on  the  alleged  existence  of  cer- 
tain facts  which  are  not  admitted.— Wright  v. 
United  States,  158  U.  S.  232,  15  S.  Ct.  819.  30 
U  Ed.  003. 

4 

^=s>277.  Pleas  In  aliatement. 

See  14  Cent  Dig.  Crlm.  Law.  SS  638-666;   24  Cent 
Dig.  Gaming,  S  284.  i 

«s>279.  Time   and   order   of  plead- 

Ins. 

See  14  Cent  Dig.  Crim.  Law.  IS  648.  644. 

A  right  to  plead  in  abatement  is  waived  by 
a  plea  in  bar.— United  States  v.  Gale.  109  U. 
B.  .65.  3  S.  Ct  1.  27  L.  Ed.  857. 

A  plea  in  abatement  for  alleged 'irregularity 
in  the  drawing  of  grand  jurors  is  properly  over-  ' 
ruled  where  it  was  not  filed  until  14  days  after 
the  term  began,  and  5  days  after  return  of  the 
indictment;  and  no  want  of  knowledge  by  de- 
fendant of  the  threatened  prosecution,  nor  any 
reason  why  objection  was  not  made  earlier, 
nor  any  facts  showing  how  he  was  prejudiced 
by  the  irregularity,  are  alleged.— Agnew  v.  Unit- 

Si  %i««'  ^'^  S.  Ct  235,  165  U..  S.  36,  41  L. 
Ed.  624.  , 

An  objection  to  the  personal  qualifications 
of  grand  jurors  may  be  taken  by  plea  in  abate- 
ment, filed  after  the  return  of  the  indictment, 
but  prior  to  arraignment,  and  as  soon  as  the 
facts  on  which  the  objection  was  based  were 
ascertained.— Crowlev  v.  United  States,  24  S. 
Ct  731. 194  U.  S.  461,  48  L.  Ed.  1075. 

Objections  to  the  want  of  proper  arrest 
and  preliminary  examination  of  the  accused 
before  a  magistrate,  and  to  the  lack  of  veri- 
fication of  the  information  by  oath  or  affida- 
vit, must  be  taken  before  pleading  the  general 
issue  by  some  proper  motion  or  plea  in  order 
to  be  available  to  the  accused.— Dowdell  v. 
United  States,  31  S.  Ct  590,  221  U.  S.  325, 
55  Ix  Ed.  753. 

•  Pleas  in  abatement,  alleging  irregularity  in 
drawing  grand  jury,  were  filed  too  late  where 
four  years  had  elapsed  since  the  indictment  and 
nearly  two  years  since  a  mandate  of  a  federal 
Circuit  Court  of  Appeals  sustaining  overruling 
of  a  demurrer  to  the  indictment  and  a  bill  of 
particulars  furnished.— (1912)  Hyde  v.  United 
States,  32  S.  Ct  793,  225  U.  S.  347,  56  L.  Ed. 
1114.  Ann.  Cas.  1914A,  614,  affirming  judgment 
(1910)  35  App.  D.  C.  tel. 


Reqnisitos  and  snAelenoy. 

See  14  Cent.  Dig.  Crlm.  Law.  SI  646-651;    24  Cent 
Dig.   Gaming.   S  284. 

The  right  of  trial  by  jury  upon  the  ques- 
tion of  waivec  of  preliminary  examination  is 
not  claimed  as  a  federal  right  in  a  state  court 
by  a  plea  in  abatement  alleging  that  the  prose- 
cution is  in  contravention  of  the  fourteenth 
amendment,  where  this  evidently  referred  to 
prior  paragraphs  which  dealt  only  with  the 
necessity  of  an  indictment  to  constitute  due 
process  of  law.  Judgment  71  N.  W.  444,  51 
Neb.  581,  affirmed.— Bolln  v.  State  of  Nebraska, 
20  S.  Ct  287,  176  U.  S.  83,  44  L.  Ed.  382. 
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<^=»288.  Plea  of  limitation. 

See  14  Cent.  Dig.   Crim.   Law,  19  660.  661. 

A  special  plea  of  the  statute  of  limitations 
is  not  good  as  against  an  indictment  charging 
a  conspiracy  to  restrain  or  monopolize  trade, 
in  violatiob  of  the  Sherman  act  (Act  July  2, 
1890.  c.  647.  26  Stat.  209  [U.  S.  Comp.  St. 
1901,  p.  3200]),  by  improperly  excluding  a 
competitor  from  business,  although  the  con- 
spiracy is  alleged  to  have  been  formed  on  a 
specified  date,  which  was  more  than  three  years' 
before  the  finding  of  the  indictment,  where  such, 
indictment,  consistently  with  the  other  facts, 
alleges  that  the  conspiracy  continued  to  the 
date  of  its  presentment.— (1910)  United  States 
V.  Kissel,  31  S.  Ct  124,  218  U.  S.  601,  54  L. 
Ed.  1168,  reversing  judgment  (0.  C.  1909)  173 
F.  823. 

The  averment  of  an  indictment  charging; 
a  continuing  conspiracy  to  defraud  the  United 
States,  that  such  conspiracy  continued  to  the 
date  of  the  filing  of  the  indictment,  must  be 
denied  under  the  general  issue,  and  not  by  a 
flpecial  plea  of  the  statute  of  limitations. — Unit- 
ed States  V.  Barber,  31  S.  Ct.  209,  219  U.  S. 
72,  55  L.  Ed.  99. 

^=s>289.  Plea  of  former  Jeopardy  or  for* 
mer  acquittal  or  oonTiotion. 

See  14  Cent.  Dig.  Crlm.  Law.  88  666-683;    24  Cent 
Dig.  Qa^ning.  8  284. 


—  ETideaoe. 

See  14  Cent  Dig.  Crim.  Law.  88  674-678. 

Parol  evidence  is  always  admissible  to  es- 
tablish the  defense  of  prior  conviction  or  ac- 
guittal.— Durland  v.  United  States,  161  U.  S. 
S06,  16  S.  Ct.  508,  40  L.  Ed.  709. 


— — >  Trial  and  determination. 

See  14  Cent.  Dig.  Crim.  Law.  88  679-681. 

When  a  former  conviction  or  actiuittal  and 
not  guilty  are  pleaded,  the  former  plea  must  be 
disposed  of  before  the  latter  goes  to  the  jury. — 
Thompson  v.  United  States,  155  U.  S.  271,  15 
S.  Ct.  73,  39  L.  Ed.  146. 

^=s>302.  Nolle  proaeqni. 

See  14  Cent  Dig.  Crim.  Law.  88  688-687. 

The  di'smissal  of  a  criminal  prosecution  in 
the  Philippine  Islands  for  embezzlement,  with- 
out prejudice  to  the  right  to  institute  a  civil 
action,  is  not  demanded  because  the  restoration 
of  the  money  found  to  be  embezzled,  or,  in  lieu 
thereof,  the  suffering  of  a  subsidiary  imprison- 
ment for  a  term  not  exceeding  one-third  of  the 
principal  j^enalty  will  not  bar  the  creditor  from 
a  civil  action  to  recover  any  sum  which  be  may 
prove  to  be  due  in  excess  of  the  sum  wrong- 
fully converted. — ^Freeman  v.  United  States,  *dO 
S.  Ct.  592.  217  U.  S.  539,  54  U  Ed.  874.  19 
Ann.  Cas.  755. 

X.   EVIDENOE. 

Change  of  rules  of  evidence  as  denial  of  due 

process  of  law,  see  Constitutional  Law,  ^=» 

z66;   as  ex  post  facto  law,  see  Constitutional 

Law,  ^=s>20i2. 
Competency   of  witnesses,   see  Witnesses,   ^=» 

41-219. 
Credibility,    impeachment,    contradiction,    and 

corroboration    of    witnesses,    see    Witnesses, 

«=>320-404. 
Cross-examination  of  witnesses,  gee  Witnesses, 

^s»268— 287. 
E}xami  nation  of  witnesses,  see  Witnesses,  ^=s> 

226-308. 
Privilege  of  accused  as  witness,  see  Witnesses, 

«s»29^301. 

In    particular    criminal   pro§€cution9. 

See- 
Banks  and  Banking,  ^=s>257. 
Burglary,  «=»40-42. 
Conspiracy,   ^:»44,   45. 


See- 
Homicide,    «=»153-242. 
Intoxicating  IJquors,  <^s»236w 
Perjury,  «=»30-32. 
Post  Office,  ^s»49. 

(A)  JUDICIAL  NOTICE.  PRESUMPTIONS, 
AND  BURDEN  OP  PROOF. 

In    extradition    proceedings,    see    EztraditioD, 
^=»14. 

^=s>304.   Judicial  notiee. 

See  14  Cent.  Dig.  Crlm.  Law.  Sfi  700-717;  IS  Cent. 
Dig.  Crim.  Law.  8  2951  V&;  10  Gent.  Dig.  Contempt, 
S  182. 

Gen.  Laws  Minn.  1889,  p.  51;  c.  8,  prohib- 
its the  sale  of  dressed  meat  within  any  munic- 
ipal division  of  the  state  unless  the  animal 
was  inspected  there  within  24  hours  before 
slaughter.  Held,  that  the  theory  upon  which 
such  statute  is  based— that  the  inspection  of 
an  animal  on  the  hoof,  within  a  short  time  be- 
fore it  is  slaughtered,  is  necessary  to  ascertain 
whether  it  is  diseased— is  not  a  fact  of  which 
the  court  can  take  judicial  notice.— State  of 
Minnesota  v.  Barber,  136  U.  S.  313,  10  S. 
Ct.  862,  34  L.  Ed.  455,  affirming  (C.  C.)  39 
F.  641. 

The  court  cannot  take  judicial  notice  of 
the  fact  that  tobacco  in  the  form  of  cigarettes 
is  more  noxious  than  in  any  other  form.  Judg- 
ment 48  S.  W.  305,  101  Tenn.  563,  50  U  R. 
A.  478,  70  Am.  St.  Rep.  703,  affirmed.— Austin 
y.  State  of  Tennessee,  21  S.  Ct  132,  179  U. 
S.  343,  45  L.  Ed.  224. 

Judicial  notice  will  be  taken  that  vaccina- 
tion is  commonly  believed  to  be  a  safe  and  val- 
uable means  of  preventing  the  spread  of  small- 
pox, and  that  this  belief  is  supported  by  high 
medical  authority.  Judgment,  Commonwealth 
V.  Pear,  66  N.  HI  719,  183  Mass.  242,  67  L. 
R.  A.  935.  affirmed.— Jacobson*  v.  Common- 
wealth of  Massachusetts,  25  S.  Ct.  358,  197  U. 
S.  11,  49  L.  Ed.  643,  3  Ann.  Cas.  765. 

^=»305«   Presnmptioiis. 

See  14  Cent  Dig.  Crim.  Law,  ||  2S-28.  71B,  711.  7H 
726. 


See  14  Cent  Dig.  Crim.  Law.  {  731. 

Where  proof  that  certain  obscene  publica- 
tions came  through  the  mails  rests  in  part 
upon  the  inference  that  certain  messengers  in 
the  post  office  performed  their  customary  duty 
of  taking  from  the  mails  matter  directed  to 
post-office  inspectors  at  that  place,  and  placed 
It  on  their  tables^  or  in  their  private  boxes, 
where  it  was  found  bj  them,  defendant  is  not 
entitled  to  an  instruction  that  the  presumption 
of  his  innocence  is  stronger  than  the  presump- 
tion that  such  messengers  obtained  tne  objec- 
tionable publications  from  the  mails. — Dunlop 
V.  United  States,  17  S.  Ct  375,  166  U.  S.  486» 
41  L.  Ed.  799. 

It  is  not  broadly  true  that  the  presumption 
of  innocence  is  stronger  than  any  other  pre- 
sumption except  the  presumption  of  sanity  and 
of  knowledge  of  the  law. — Id. 

^=»311.  —  SABitjr. 

Bee  14  Cent  Dig.  Crim.  Law.  ||  741-744. 

The  presumption  of  law  that  every  one  it 
sane  merely  authorizes  the  jur^  to  assume  at 
the  outset  that  the  accused  is  criminally  retpon- 
sible  for  his  acts.^Davis  v.  United  States,  160 
U.  S.  469,  16  S.  Ct.  353,  40  L.  Ed.  499. 


»—  Partioular   facts. 

See  14  Cent  Dig.  Crlm.  Law.  |9  724.  7M,  710-liL 

In  cases  of  homicide,  the  fact  of  abscond- 
ing may  be  proved  as  evidence  against  the  de- 
fendant, but  it  scarcely  comes  up  to  the  stand- 
ard   of    evidence!    tending    to    establish    guilt 
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Heldf  therefore,  that  it  was  error  to  charge 
that  the  jury  may  iofer  from  the  fa^  of  ab- 
scoDding  the  fact  of  guilt,  and  that,  flight  "is  a 
silent  admission  by  the  defendant  that  he  is 
unwilling  or  unable  to  face  the  case  against 
him";  that  "it  is  in  some  sense,  feeble  or  strong, 
as  the  case  may  be,  a  confession ;  and  it  comes 
in  .with  the  other  incidents,  the  corpus  delicti 
being  proved,  from  which  guilt  may  be  cumu- 
latively inferred."— Alberty  v.  United  States, 
162  U.  S.  499. 16  S.  Ct.  8G4,  40  L.  Ed.  1051. 

Possession  d  articBes  apparently  taken 
from  the  deceased  at  the  time  of  his  death  au- 
thorizes a  prima  facie  presumption  of  guilt, 
which  the  jury  may  act  upon  unless  it  is  re- 
butted by  the  evidence  or  explanations  offered 
by  the  accused.— Wilson  v.  United  States,  162 


operate  indirectly  to  fortify  tiie  credit  of  such 
person  as  a  witness  could  not  affect  its  ad- 
missibility.—Bram  V.  United  States,  18  S.  Ct. 
183,  168  U.  S.  632,  42  U  Ed.  568. 

^s»362.  Res  K«>tflB. 

See  14  Cent.  Dig.  Crim.  Law,  ||  804-821;    4  Cent. 
Dig.  Assault,  i  1». 


by  tn 
U.  S. 


613,  16  S.  Ct.  895,  40  L.  Ed.  1090. 


(B)  FACTS  IN  ISSUE  AND  RELEVANT 
TO  ISSUES.  AND  RES  GEST.ll 

^=s>338.  Relevancy  in  general. 

See  14  Cent  Dig.  Crim.  Law,  {{  752,  753,  766,  756. 
787,  788.  801,  855. 

Where  defendant  killed  the  captain  of  a  ves- 
sel while  alone  with  him  in  his  cabin,  and  aft- 
erwards went  on  deck,  where  he  killed  the  mate, 
on  bis  trial  for  the  killing  of  the  mate  evidence 
of  the  reputatioa  of  the  captain  was  not  ad- 
missible.—Andersen  V.  United  States,  18  S. 
Ct.  689.  170  U.  S.  481,  42  L.  Ed.  1116. 

Evidence  that  letters  in  the  i)os8es8ion  of 
the  government,  on  trial  for  criminal  conspir- 
acy, addressed  to  one  of  the*  defendants  under 
an  alias,  could  only  have  been  obtained  by  rob- 
bing the  mails,  is  not  relevant.— Hyde  v.  Unit- 
ed States.  32  S.  Ct  79;^.  225  U.  S.  347,  56 
L.  Ed.  1114,  Ann.  Cas.  1914A,  614. 

^=s>342.  Motive  or  absence  of  motiTe. 

See  14  Cent  Dig.  Crim.  Law.  8S  773,  774. 

Evidence  of  the  motive  of  the  entryman 
under  Timber  and  Stone  Act  June  3,  1878,  c. 
151,  I  3,  20  Stat.  89  [U.  S.  Comp.  St.  1901,  p. 
1545],  at  the  time  of  final  hearing,  which, 
under  that  act,  cannot  defeat  his  right  to  a 
patent,  is  inadmiEsible.  on  a  trial  for  conspir- 
ing to  suborn  perjury  in  the  proceedings  to  ^tLC-, 
quire  the  land,  to  snow  motive  in  making  the 
original  application.— Williamson  v.  United 
States.  28  S.  Ct  163,  207  U.  S.  425,  52  L. 
Ed.   278. 

^=»351«  Subsequent    eondition    or    eon- 
dnet  of  aeensed. 

See  14  Cent  Dig.  Crim.  Law,  Sf  776,  778-785,  930- 


In  a  criminal  case,  evidence  of  flight  and 
of  the  facts  connected  therewith  is  admissible. — 
Allen  V.  United  States,  17  S.  Ct  154,  164  U. 
S.  492,  41  L.  Ed.  528. 

«=»358.  Alibi. 

See  14  Cent.  Dig.  Crim.  Law.  S  763. 

To  make  out  an  alibi,  there  was  evidence 
that  defendant  was  at  a  certain  time  many  miles 
away,  and  that  he  could  not  have  reached  that 
place  by  the  road,  and  that  he  could  not  have 
reached  it  by  a  direct  route  because  the  country 
was  covered  with,  wire  fences.  Held,  that  it 
could  be  shown  in  rebuttal  that  defendant  had  a 
wire  cutter.— Goldsby  y.  United  States,  160  U. 
8.  70,  16  S.  Ct  216,  40  I*  Ed.  343. 

^=:>369.  Incriminating  otliers. 

See  14  Cent.  Dig.  Crim.  Law,  H  789.  790. 

Where  the  evidence  is  purely  circumstan- 
tial, it  is  proper  for  the  prosecution  to  show, 
as  a  circumstance  in  the  case,  the  fact  that 
another  person,  who  was  in  the  vicinity  at  the 
time  of  the  killing,  could  not  have  committed 
the  crime.    The  fact  that  such  testimony  might 


— —  Otber  offenses  part  of  same 
transaction. 

See  14  Cent  Dig.  Crim.  Law.  §  807. 

On  trial  of  defendant,  who  was  one  of  the 
crew  of  a  vessel,  for  the  killing  of  the  mate, 
evidence  of  ill  treatment  of  defendant  by  the 
captain,  who  T^as  first  killed  by  defendant,  pri- 
or to  the  day  of  the  homicide,  is  not  admissi- 
ble: there  being  no  evidence  to  so  connect  it 
with  the  killing  of  the  mate  as  to  render  it 
a  part  of  the  res  gestae.— Andersen  v.  United 
States,  18  S.  Ct.  6^,  170  U.  S.  481.  42  L.  Ed. 
Ilia 

^=>368.  — *  Acts     and     statements      of 
tUrd  persons. 

See  14  Cent  Dig.  Crim.  Law,  IS  806,  812.  814,  816, 
821. 

Defendant's  testimony  showed  that  on  the 
day  deceased  disappeared,  under  circumstances 
implicating  defendant  in  the  crime,  a  party  of 
armed  men,  not  including  defendant,  were  hunt- 
ing for  deceased  and  the  wife  of  one  of  the  par- 
ty, under  the  belief  that  they  had  eloped  to- 
gether. Held,  that  threats  made  by  members 
of  the  party  to  kill  deceased  were  also  admis- 
sible, in  favor  of  defendant,  as  part  of  the  res 
gestae,  and  as  illustrative  of  their  acts.^Alex- 
ander  v.  United  States,  138  U.  S.  353,  11  S.  Ct. 
350,  34  L.  Ed.  954. 

(C)  OTHER  OFFENSES.  AND  CHARACTER 

OF  ACCUSED. 

Character  of  accused  as  ground  of  impeachment 
as  witnesa,  see  Witnesses,  ^=s»337. 

^=^360.   Otlier    offenses    as    eTidenoe    of 

offense  oharKod  in  general. 

See  14  Cent.  Dig.  Crim.  Law,  88  822-824 ;    32  Cent 
D»g.  Larc.  8  131. 

On  a  trial  for  murder,  committed  in  a 
shooting  affray  participated  in  b^  defendants 
on  one  side,  and  several  persons,  including  de- 
ceased, on  the  other,  evidence  was  admitted 
that  defendants  had  committed  five  separate 
robberies  during  the  20  days  preceding  the 
shooting,  op  the  theory  that  the  party  of  the 
murdered  man  was  attempting  to  arrest  defend- 
ants, but  it  did  not  appear  that  any  of  that 
•party  knew  of  more  than  one  of  the  previous 
robberies.  Held,  that  it  was  error  to  admit 
testimony  as  to  the  other  robberies. — Boyd  v. 
United  States,  142  U.  S.  450,  12  S.  Ct.  292,  36 
Li.  Ed.  1077,  reversing  judgment  (C.  C)  United 
States  V.  Boyd,  45  F.  851. 

Evidence  which  tends  directly  to  prove  the 
defendant's  guilt  of  the  offense  charged  is  ad- 
missible, although  it  may  also  tend  to  prove  a 
distinct  felony.— Moore  v.  United  States,  150 
U.  S.  57,  14  S.  Ct.  26,  37  L.  Ed.  996. 

^s»371.  Aets  alio  wins  intent   or  malice 
or  motive. 

See  14  Cent  Dig.  Crim.  Law,  88  880-832;    29  Cent. 
Dig.  Int.  Llq.  8  286;    32  Cent.  Dig.  Larc.  8  131. 

Evidence  of  an  attempt  to  acquire,  and  of 
the  acquisition,  by  like  unlawful  methods,  of 
state  school  lands,  is  admissible,  on  a  trial  for 
conspiring  to  suborn  perjury  in  proceedings  for 
the  purchase  of  public  land  under  the  timber 
and  stone  act,  as  tending  to  establish  guilty 
intent,  purpose,  design,  or  knowledge  on  the 
part  of  the  alleged  conspirators. — Williamson  v. 
United  States,  28  S.  Ct.  163,  207  U.  S.  425,  52 
L.   Ed.   278- 
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^s»372.  Aots  part  of  ■eriei  iliowlng  sys- 
tem ov  habit. 

See  14  Cent.  Dig.  Ciim.  Law,  {{  8S8.  834 ;  24  Gent 
Dig.  Gaming.  {286;  27  Cent.  Dig.  Inceet,  |  U;  » 
Cent.  Dig.  int.  Liq.  {  286. 

Testimony  that  same  course  of  conduct  was 
goin^  on  for  a  long  time  before  an  indictment, 
alleging  that  defendants  conspired  to  ccMnmit 
an  offense  against  the  United  States  hj  false 
weights  of  raw  sugar  imported,  is  admissible. 
— Heike  t.  United  States,  33  S.  Ct.  226,  227 
U.  S.  131,  57  L.  Ed.  450,  Ann.  Cas.  1914C,  128, 
affirming  judgment  192  F.  83,  112  O.  0.  A. 
615« 

(D)  MATERIALITY  AND  COMPETBNOT  IN 

GENERAL. 

See  Searches  and  Seizures,  ^=»7. 
Compelling  crimination  in  bankruptcy  proceed- 
ings, see  Bankruptcy,  ^»242. 

^p390.  Testimony  as  to  latent  or  mo- 

See  14  Cent  Dig.  Crim.  Law,  |  8Sa 

Accused  should  be  allowed  to  testify  as  to 
his  intent  in  abstracting  certain  correspondence 
from  the  files  of  a  corporation,  where  the  prose- 
cution claims  that  he  did  so  for  the  purpose 
of  suppressing  or  destroying  evidence  against 
him.  Judgment  (1007)  30  App.  D.  C.  1,  re- 
versed.—Crawford  ▼.  United  States,  20  S.  Ot. 
260,  212  U.  S.  183,  53  K  Ed.  465,  15  Ann. 
Cas.  302. 

$=»393.  Compolllns    aoonsed    to    orimi« 
nmto  himself. 

See  14  Cent  Dig.  Crim.  Law,  ||  871-874. 

The  self-incrimination  of  an  accused  is  not 
effected  by  the  introduction  in  evidence  against 
him  of  certain  private  papers  found  in  the  exe- 
cution of  a  search  warrant  where  he  did  not 
take  the  witness  stand  in  his  own  behalf,  as 
was  his  privilege,  and  was  not  compelled  to  tes- 
tify concerning  the  papers,  or  make  any  admis- 
sion about  them.  Judgment  People  v.  Adams, 
68  N.  B.  636.  176  N.  Y.  351,  63  L.  R,  A.  406, 
08  Am.  St.  Rep.  675,  affirmed.— Adams  v.  Peo- 
ple of  State  of  New  York,  24  S.  Ct  372,  102 
U.  S.  585,  48  L.  Ed.  575. 

The  protection  against  self-incrimination  af- 
forded by  Const  U.  S.  Amend.  5,  extends  to  the 
use  against  the  accused  of  communications  ex- 
torted from  him  by  physical  or  moral  compul- 
sion, but  not  to  evidence  obtained  from  tiie  ex- 
hibition of  his  person,  such  as  testimony  as  to 
the  fit  of  a  blouse  which  he  was  forced  to  put 
on.— (1010)  Holt  V.  United  States,  31  S.  Ct.  2, 
21B  U.  S.  245,  54  L.  Ed.  1021,  20  Ann.  Cas. 
1138,  affirming  judgment  United  States  v.  Holt 
(C.  C.  1000)  168  F.  141. 

Admission  at  the  trial  of  the  testimony  of 
accused,  voluntarily  given  at  preliminary  hear- 
ing, held  not  to  violate  his  privilege  against 
self-crimination  accorded  by  Const.  Amend.  5. 
—Powers  V.  United  States,  32  S.  Ct  281,  223 
U.  S.  303,  56  L.  Ed.  44& 

Testimony  of  accused,  voluntarily  given  at 
preliminary  hearing,  is  not  rendered  inadmis- 
sible at  trial  by  Rev.  St  i  860  (U.  8.  Comp. 
St  1001,  p.  661).— Id. 


ETidonoo  wroacf  nlly  obtalaod  In 
Konoral* 

See  14  Cent  Dig.  Crim.  Law,  fS  875,  876. 

The  admissibility  of  documentary  evidence 
tending  to  establish  the  guilt  of  an  accused  of 
the  offense  charged  is  not  affected  because  it 
was  secured  in  violation  of  the  constitutional 
prohibition  against  unreasonable  searches  and 
geizures.  Judgment  People  v.  Adams,  68  N. 
E.  636.  176  N.  Y.  351,  63  L.  R.  A.  406,  08  Am, 
St  Rep.  675»   affirmed.- Adams   v.  People  of 


State  of^New  York,  24  S.  Ct  372,  102  U.  S. 
585,  48  L.  Ed.  575. 

Testimony  that  the  accused  put  on  a  blouse, 
and  that  it  fitted  him,  is  not  made  inadnoissi- 
ble  on  the  question  whether  or  not  it  belonfred 
to  him,  because  the  prisoner  did  this  under  du- 
ress, since,  even  assuming  that  such  evidence 
was  improperly  obtained,  it  is  still  competent 
—(1010)  Holt  V.  United  States,  31  S.  Ct  2; 
218  U.  S.  245,  54  L.  Ed.  1021,  20  Ann.  Caa. 
1138,  affirming  judgment  United  States  v. 
Holt  (C.  O.  1000)  168  F.  141. 

^=3»396.  Sridenoe   admissible  by  roasom 
of   admissioA   of   riiilar    •▼!• 
demoe  of  adTovso  pavty. 
See  14  Cent  Dig.  Crim.  Law.  ||  881.  861. 

Refusal  to  allow  the  defendant  to  prove 
what  was  said  b]r  him  in  a  conversation  with 
the  deceased,  which  has  already  been  put  in 
evidence  by  the  prosecution,  is  error. — Carver  v. 
United  States,  17  S.  Ct  228,  164  U.  S.  694,  41 
L.  Ed.  602. 

Witnesses  are  properly  examined  by  the 
prosecution  in  rebuttal  with  respect  to  tne  ef- 
fect of  light  from  a  flash  of  a  revolver  and  its 
sufficiency  for  the  identification  of  the  person 
firing  it  where  the  defense  has  put  in  a  cal- 
ander.  apparently  for  the  purpose  of  showing 
the  tune  when  the  moon  rose  that  night  as 
having  some  bearing  on  this  question. — ^Fltzpat- 
rick  V.  United  States.  20  S.  Ct  944,  178  U. 
S.  304,  44  L.  Ed.  1078. 

A  letter  written  by  counsel  for  the  accused, 
with  the  letter's  Vsonsent  and  by  his  direction, 
in  reply  to  a  letter  charging  him  with  having 
abstracted  certain  correspondence  from  the  files 
of  a  corporation,  should  be  admitted  in  evidence 
to  explain  the  letter  of  accusation,  already  ad- 
mitted without  objection  to  show  a  suppression 
or  spoliation  of  evidence.  Judgment  (1907)  30 
App.  D.  C.  1,  reversed.— Crawford  v.  United 
States.  20  S.  Ct  260,  212  U.  S.  183,  53  U 
Ed.  465,  15  Ann.  Cas.  392. 

m  BEST  AND  SECONDARY  AND  DE- 
MONSTRATIVE BTIDENCB. 

^^399.  Booord  or  other  writias  as  boot 
oTidenee. 
See  14  Cent  Dig.  CHm.  Law,  H  m-tn,  USt-int. 

d=:>400.  —  III   s^n^nd* 

dee  14  Cent  Dig.  Crim..  Law,  U  879-888.  1808-mO; 
18  Cent  Dig.  Bmbes.  |  61. 

On  a  trial  for  smuggling  and  facilitating  the 
transportation  of  smuggled  opium,  witness,  who 
handled  the  money  realized  from  the  sale  of 
the  opium,  may  testify  that,  in  obedience  to  in- 
structions, he  deposited  part  of  it  to  defend* 
ant*s  credit  in  a  bank,  and  used  part  of  it  to 
pay  a  paper,  which  he  first  called  a  note,  and 
afterwards  said  was  a  draft  drawn  by  defendant 
on  B.,  and  which  he  took  up  from  the  bank  that 
held  it  for  collection,  and  rorwarded  to  B.,  not- 
withstanding objection  that  the  paper  was  the 
best  evidence  as  to  the  party  by  whom  it  was 
drawn,  as  the  substantial  matter  was  the  dia- 
position  of  the  money,  and  calling  the  paper  a 
draft  drawn  by  defendant  on  B.  was  a  mere 
general  description,  which  was  not  improper, 
since  the  receipt  and  transmission  to  B.  were 
only  incidental  to  the  disposition  of  the  money, 
—Dunbar  v.  United  States,  156  U.  S.  185,  15 
S.  Ct  325,  39  L.  Ed.  390,  affirming  judnnent 
(D.  C.)  United  States  v.  Dunbar,  00  F.  75. 

^=>404.  DemonstratiTO    OTidoaoo. 

See  14  Cent  Dig.  Crim.  Law,  H  873.  .891-898.  1467; 
8  Cent  Dig.  Breach  of  P.  M:  23  Cent  Dig.  Furfr 
S  112;    26  Cent  Dig.  Hemic.  8  857. 

On  the  trial  of  one  for  having  committed  a 
murder  while  engaged  in  a  robbery,  it  appeared 
that  a  watch  charm  was  taken  by  defendant  at 
the  time  of  the  robbeiy;   and  this  charm  was 
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produced  by  a  witness  who  testified  that  a  par- 
ticipant in  the  robbery  gave  it  to  him  in  de- 
fendant's presence,  defendant  saying  at  that 
time  that  he  had  committed  a  robbery  and  had 
shot  a  person.  Held,  that  the  watch  charm  was 
admissible  in  evidence.— Goldsby  v.  United 
States,  160  U.  S.  70,  16  S.  Ot.  216,  40  L.  Bd. 
343. 

(F)  ADMISSIONS.   DECLARATIONS.   AND 

HEARSAY. 

Dying  declarations,  see  Homicide,  ^=»21(K-220. 

^=:»405.  Admissions  by  aoovsed. 

See  14  Cent.  Dig.  Crim.  Lftw.  §8  785.  894-917,  920- 
927,  949,  9e8.  970-972;  1  Cent.  Dig.  Adultery.  |  21; 
4  Cent  Dig.  ABaanlt.  f  129 ;  6  Cent.  Dig.  Big.  f  43 ; 
24  Cent.  Dig.  Gaming.  I  287 ;  82  Cent.  Dig.  Larc.  8 
141. 


•"—  In  K^noral. 

See  14  Cent.  Dig.  Crim.  Law.  88  786.  894-917,  920- 
•27;  1  Cent  Dig.  Adultery,  8  21;  4  Cent  Dig.  As- 
sault, 8  129:  •  Cent  Dig.  Big.  8  48;  24  Gent  Dig. 
Gaming.  8  287 ;   82  Cent  Dig.  Larc.  8  141. 

Voluntary  statements  made  by  a  defendant 
before  and  after  his  preliminary  examination 
are  not  inadmissible  in  evidence  against  him, 
because  the  provisions  of  30  Stat.  1319,  c.  429, 
{{  307-311,  with  respect  to  statements  pend- 
ing an  examination,  were  not  complied  with, 
aluiough  made  to  the  magistrate  who  in  fact 
conducted  the  preliminary  examination.— Hardy 
T.  United  States,  22  S.  Ct  889.  186  U.  S.  224, 
46  li.  Ed.  1137. 

•=:»411.  Deelarations  liy  aocnsed. 

See  14  Cent  Dig.  Crim.  Law.  88  894-98S:  1  Cent 
Dig.  Adultery,  8  ZL :  4  Cent  Dig.  Assault.  8  129 ; 
82  Cent  Dig.  Uux).  8  141 ;    42  Cent  Dig.  Rape.  8  B3. 


—  Self-serving    deolara^ons. 

Bee  14  Cent  Dig.  CrinL  Law,  88  928-936;    4  Cent 
Dig.  Assault  8  129;    82  Cent  Dig.  Larc.  8  141. 

False  statements  made  by  the  accused,  or 
in  his  behalf,  at  his  instigation,  may  be  consid- 
ered by  the  jury  in  determining  whether  or  not 
his  conduct  has  been  satisfactorily  explained 
upon  the  theory  of  his  innocence;  and  false 
statements  made  or  iprocured  to  be  made  by  de> 
fendant,  in  explanation  or  defense,  may  be  re- 
garded as  themselves  tending  to  show  guilt.— 
Wilson  V.  United  States,  162  U.  S.  613,  16  S. 
Ct.  895,  40  L.  Ed.  1090. 

^=^41 5.  Deolnrations  1»y  person  injured. 

See  14  Cent  Dig.  Crim.  Law.  88  937-949;    4  Cent 
Dig.  Assault.  8  129. 

In  order  to  sustain  an  averment,  on  a  prose* 
cution  for  murder,  that  deceased  was  a  negro, 
and  not  a  member  of  an  Indian  tribe,  a  declara- 
tion by  deceased  that  he  did  not  belong  to  the 
Indian  country,  but  had  come  from  another 
state,  is  not  admissible.— Lucas  v.  tJnited 
States.  168  U.  S.  612,  16  S.  CX  1168,  48  L.  Ed. 
282, 

C=?416.  Declarations  liy  tldrd  persons. 

See  14  Cent  Dig.  Crim.  Law.  88  950-972. 


— *  In  Koneral. 

See  14  Cent  Dig.  Crim.  Law.  88  960-967. 

On  the  prosecution  of  a  postmaster's  assist- 
ant, who  had  sole  management  and  possession 
ef  the  money-order  business  and  funds,  a  tran- 
script from  the  account  books  of  the  post-office 
department  of  the  account  of  the  postmaster 
himself  is  admissible.— Faust  v.  United  States, 
163  U.  S.  452,  16  S.  Ct  1112,  41  L,  Ed.  224. 


r,   420.  Hearsay  in  KoneraL 

See  14  Cent  Dig.  Crim.  Law.  88  97S-98S. 

Extrajudicial  confession  of  a  third  person, 
since  deceased,  that  he  had  committed  the  mur- 


der with  which  accused  Is  charged,  Is  inadmis- 
sible in  evidence  in  behalf  of  accused.— Donnelly 
V.  United  States,  33  S.  Ct  449,  228  U.  S.  243, 
57  L.  Ed.  820,  Ann.  Cas.  1913B,  710.  rehear- 
ing denied  33  S.  Ct.  1024,  228  U.  S.  708,  57  L. 
Ed.  1035. 

On  trial  for  murder,  defendants'  attorney, 
who,  when  the  crime  was  committed,  was  at- 
torney general  for  Kansas,  and  had  then  made 
a  report  of  it  to  the  governor  containing  state- 
ments purporting  to  have  been  made  by  de- 
fendants and  connecting  them  with  the  crime, 
was  put  on  the  stand  by  the  prosecution  in  re- 
buttal, and  parts  of  this  report  were  read  to  the 
jjiry,  though  the  witness  stated  that  the  report 
was  based  on  hearsay  evidence  only.  The  court 
instructed  that,  if  the  jury  believed  that  the 
statements  contained  in  the  report  had  been 
made  to  the  attorney  general,  tbey  should  con- 
sider them  as  evidence.  Held  error,  as  submit- 
ting to  the  jury  hearsay  evidence.— Cook  v. 
Unit^  States,  138  U.  S.  157,  11  S.  Ot«  268,  34 
xj,  Ed.  906. 

(G)  ACTS  AND  DECLARATIONS  OF  CON- 
SPIRATORS   AND    CODBFENDANTS. 

^3>422.   Grounds     of     adnissibiUty     in 
SeneraL 

See  14  Cent  Dig.  Crim.  Law.  88  984- 


On  trial  separately  of  one  indicted  jointly 
with  others  for  murder,  although  they  are  not 
charged  as  conspirators,  the  acts,  appearances, 
^nd  declarations  of  either,  if  part  of  the  res 
gestae,  are  admissible  for  the  purpose  of  present- 
ing the  situation  at  the  time  of  the  alleged 
murder.— St  Clair  v.  United  States,  154  U.  S. 
134,  14  S.  Ct.  1002,  58  L.  Ed.  936. 

The  extent  to  which  a  declaration  by  one 
conspirator  is  admissible  against  all  is  much  in 
the  discretion  of  the  court— Wiborg  v.  United 
States,  163  U.  S.  632,  16  S.  Ct.  1127,  1197,  41 
L.  Ed.  289,  affirming  judgment  (D.  0.)  United 
States  V.  Wiborg,  73  F.  159. 

^»423«  Fnrtberanoe     or     execution     of 
eoninion  pnrpoae. 

See  14  Cent  Dig.  Crim.  Law,  88  989-1001;    4  Cent 
Dig.  Aiiault  8  129. 

Where  a  conspiracy  or  privity  of  design 
has  been  established,  the  acts  and  declarations 
of  any  of  the  conspirators,  done  or  made  during 
the  pendency  of  the  conspiracy  and  in  further- 
ance thereof,  are  admissible  against  the  others. 
—Wiborg  V.  United  States,  163  U.  S.  632,  16  S. 
Ct  1127,  1197,  41  L.  Ed.  289,  affirming  judg- 
ment  (D.  O.)  United  States  v.  Wiborg,  73  F. 
159. 

Evidence  of  any  fact  having  a  tendency  to 
connect  with  a  murder  either  one  of  several 
persons,  some  of  whom  are  not  on  trial,  is  ad- 
missible in  a  murder  tilal,  where  there  is 
some  evidence  tending  to  show  a  joint  action 
on  their  part  in  comxnitting  the  crime,  although 
a  statement  by  either  of  them  after  ^he  com- 
mission of  the  crime  would  not  be  aamissible 
against  others  who  were  not  present  when  it 
was  made.— Fitzpatrick  v.  United  States,  20  S. 
Ct  944,  178  U.  S.  304,  44  L.  Ed.  1078. 

^^424.  After  aeoomplishment  of  object. 

See  14  Cent  Dig.  Crim.  Law.  88  1002-1010. 

In  conspiracy,  only  those  actions  and  decla- 
rations of  one  conspirator  are  admissible  against 
the  others  which  are  done  and  made  while  the 
conspiracy  is  pending,  and  in  furtherance  of  its 
object.  After  the  conspiracy  has  come  to  an 
end,  either  by  success  or  failure,  the  admissions 
of  one,  by  way  of  narrative  of  past  facts  are 
not  admissible  against  the  others,  and,  in  case 
of  a  conspiracy  to  injure  prisoners  while  in 
charge  of  a  marshal,  the  admissions  of  one  ot 
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the  conspirators,  after  the  conspiracy  had  end- 
ed hy  the  attack  on  the  prisoners,  the  killing  of 
two  of  them,  and  the  dispersion  of  the  conspira- 
tors are  not  admissible  against  his  coconspira- 
tors.—Logan  V.  United  States,  144  U.  S.  263.  12 
S.  Ct.  617,  36  li.  Ed.  429,  reversing  judgment 
(C.  C.)  United  States  v.  Logan.  45  F.  872. 

Evidence  of  the  acts,  declarations,  or  con- 
fessions of  one  conspirator  or  codefendant,  aft*- 
er  the  object  of  the  conspiracy  has  been  accom- 
plished, IS  not  admissible  against  his  cocon- 
spirators or  codefendants. — Brown  v.  United 
States,  150  U.  S.  93,  14  S.  Ct.  37,  37  L.  Ed. 
1010. 

^=>427.   Preliminary  eTidenoe  as  to  ooii«i 
spiraey    or    eommon    purpose. 

8«e  14  Gent.  Dig.  Grim.  Law.  Sfi  1012-1017. 

A  combination  or  conspiracy  must  be  es* 
tablished  before  the  acts,  declarations,  or  con- 
fessions of  one  alleged  .conspirator  can  be  given 
in  evidence  against  another.— Wiborg  v.  United 
States,  163  U.  S.  632,  16  S.  Ct.  1127,  1197,  41 
L.  Ed.  289.  affirming  judgment  (D.  C.)  United 
States  V.  Wiborg,  73  F.  159. 

(H)  DOCUMENTARY  EVIDENCE  AND  EX- 
CLUSION OF  PAROL  EVIDENCE 
THEREBY. 

In  extradition  proceedings,  see  Extradition, 
^=9 14. 

Privilege  of  witness  as  to  production,  see  Wit- 
nesses, ^=»298. 

Use  of  writings  to  refresh  memory  of  witnessj 
see  Witnesses,  «s»252-255. 

^=>429.  Pnblio  or  official  acts,  proceed- 
i]iKS»  records,  and  eertifloates. 

See  14  Cent.  Dig.  Crtm.  Law.  SS  1018,  1020. 

The  deeds  and  condemnation  proceedings 
under  which  the  United  States  claims  title  to 
a  military  reservation,  the  scene  of  a  crime, 
and  the  official  maps  in  the  engineer's  depart- 
ment, made  from  original  surveys  under  the  au- 
thority of  the  War  Department,  and  a  book 
showing  titles  to  the  reservation,  compiled  un- 
der the  same  authority,  are  admissible  in  evi- 
dence to  show  that  the  -premises  in  question 
were  within  the  exclusive  jurisdiction  of  the 
United  States.— Holt  v.  United  States,  31  S. 
Ct.  2,  218  U.  S.  245,  54  L.  Ed.  1021,  20  Ann. 
Cas.  1138,  affirming  judgment  United  States 
V.  Holt  (C.  C.)  168  F.  141. 

^=>431.  Private   writiacs    and   publioa" 
tions. 

See  14  Cent.  Dig.  Grim.  Law,  8S  893,  1021-1026;    82 
Cent.  Dig.  Larc.  S  137. 

^=»434.  — —  Books  and  entries  tlierein. 

See  14  Cent.  Dig.  Grim.  Law,  {  1023. 

W^here,  upon  a  trial,  it  becomes  necessary 
to  show  that  a  certain  person  was  in  a  jail 
at  a  certain  time,  a  book  kept  by  a  county  jail- 
er in  tl^  discharge  of  his  duty,  containing 
the  date^  of  receiving  and  discharging  prison- 
ers, is  admissible  in  evidence,  even  though  no 
statute  provides  for  the  keeping  of  such  a 
book.— White  v.  United  States,  17  S.  Ct.  38, 
164  U.  S.  100,  41  L.  Ed.  365. 

The  possibility  of  forgery  goes  to  the 
weight,  but  not  to  the  competency,  of  a  private 
account  book  kept  by  one  accused  of  conspiring 
to  defraud 'the  United  States,  which  contains 
entries  relating  to  financial  transactions  be- 
tween him  and  his  alleged  accomplice  in  con- 
nection with  a  contract  between  a  corporation 
and  the  United  States,  where  he  offers  such 
book  in  evidence  to  corroborate  his  testimony 
on  the  issue  whether  he  received  money  back 
from  such  alleged  accomplice  for  which  he  did 
not  account  to  the  corporation,  but  concealed 
from  it.  and  testifies  that  such  book  is  in  the 
Game  conditioA  as  when  he  received  it  back 


from  the  president  of  the  corporation,  with  the 
latter's  check  marks,  indicating  approval  of 
the  items.  Judgment  30  App.  D.  C.  1,  reYersedL 
—Crawford  v.  United  States,  29  S.  Ct.  260.  212 
U.  S.  188,  63  L.  Ed.  465,  15  Ann.  Cas.  392. 

Books  showing  weights  of  importations  of 
sugar  entered  by  city  weighers  are  admissible 
in  evidence  without  calling  such  weighers  on 
prosecution  of  ofiicers  of  sugar  refining  com- 
pany for  entering  raw  sugars  at  less  than  their 
true  weights.— Heike  v.  United  States,  33  S. 
Ct.  226,  227  U.  S.  131,  57  L.  Ed.  450,  Ann. 
Cas.  1914C,  128.  affirming  judgment  192  F. 
83,  112  C.  O.  A.  615. 

^s»438.  —  Pl&otosraphs. 

See  14  Cent.  pig.  Grim.  Law.  8  893. 

A  picture  of  the  deceased,  whose  body  was 
found  in  a  state  of  decomposition,  held  admis- 
sible on  the  question  of  identity,  in  connection 
with  other  evidence.— Wilson  v.  United  States, 
162  U.  S.  613,  16  S.  Ct.  895,  40  L.  Ed.  1090. 

^=»444.  Antlientieation   of    doenmemts. 

See  14  Cent  Dig.  Grim.  Law.  S  1028. 

The  genuineness  of  the  authentication  of 
a  copy  of  a  certificate  of  enrollment  offered  in 
evidence  to  establish  the  national  character  of 
a  vessel  on  a  prosecution  for  a  crime  com- 
mitted on  shipboard  will  be  assumed,  as  will 
also  the  ofilcial  character  of  the  purported  sign- 
er and  the  signing  by  him,  or  one  authorized  to 
sign  for  him,  where  there  is  no  evidence  cast- 
ing suspicion  upon  the  genuineness  of  the  copy 
or  of  the  seal,  or  the  signature,  and  none  which 
challenges  in  any  way  the  American  character 
of  the  ship.— Wynne  v.  United  States,  30  S. 
Ct  447.  217  U.  S.  234,  54  L.  Ed.  748. 

(I)  OPINION  EVIDENCE. 

^=»449.  IVitnesses  in  KsneraL 

See  14  Cent  Dig.  Grim.  Law.  I9  10S4-10n.  1(M0- 
1067; '  4  Cent  Dig.  AmauU,  8  180;  S3  Cent  Dig. 
Forg.  I  lU. 

to 


— —  Speeial    knowledge    as 
snlijeot-matter. 

See   14   Gent    Dig.    Grim.    Law,    91   1061-1055;     21 
Cent  Dig.  Forg.  S  111. 

On  a  trial  for  murder  committed  on  a  ves- 
sel, it  is  proper  to  admit  the  testimony  of  a 
man,  who  had  built  the  vessel,  and  sailed  in 
it  for  a  number  of  years,  as  to  its  construc- 
tion and  arrangement,  and  as  to  the  freedom  of 
view  from  one  part  of  it  to  another  under  cer- 
tain  conditions,  and  when  loaded  in  a  certain 
manner,  thougn  he  was  not  on  the  vessel  at 
the  time  of  the  acts  charged. — Andersen  v.  Unit- 
ed States,  18  S.  Ct.  689,  170  U.  S.  481,  42 
L.  Ed.  1116. 

^s»456.  — —  Mental  condition  or  eapao« 
ity. 

See  14  Cent  Dig.  Grim.  Law,  |  1045. 

A  nonexpert  witness  cannot  give  his  opin- 
ion  formed  since  the  commission  of  a  crime,  as 
to  the  accused's  mental  condition  at  the  time 
the  offense  was  committed,  where  bis  only 
knowledge  in  respect  thereto  was  derived  from 
his  familiarity  with  the  accused  as  a  patron 
of  the  latter's  barber  shop.  Judgment  71  P. 
218,  11  OkL  261,  61  L.  R.  A.  324,  affirmed.— 
Queenan  v.  Territory  of  Oklahoma,  23  S.  Ct 
762,  190  U.  S.  548.  47  L.  Ed.  1175. 

^=»468.   Subjects  of  expert  testimony. 

See  14  Gent  Dig.  Grim.  Law,  9S  1069-1063 ;   4  Cent 
Dig.  Assault,  S  130. 

^=»475.  —  Ifatnre,   eonditian*   and  re* 
lation  of  objeots. 

See  14  Cent.  Dig.  Grim.  Law.  8  1063. 

A  physician,  who  has  made'a  post  mortem 
examination  of  one  killed  by  a  blow  on  the 
head*  may  state  from  which  direction,  ia  ~ 
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opinion,  the  blow  was  struck.— Hopt  v.  People 
of  Territory  of  Utah,  120  U.  S.  430,  7  S.  Ct. 
614,  30  L.  Ed.  708,  affirmiag  judgment  People 
V.  Hopt,  4  Utah,  247,  9  P.  40r. 

^=»482.  Examination  of  experts. 

See  14  Cent  Dig.  Crlm.  Law,  88  1071-1079. 


— — >  In  gen^Tal. 

See  14  Ceat.  Dig.  Crim.  Law,  88  1071,  1075. 

A  question  asked  of  a  medical  expert  as  to* 
whether,  in  his  opinion,  a  man  standing  at 
the  hip  of  a  recumbent  person,  and  striking 
blows  on  his  head  and  forehead  with  an  axe, 
would  necessarily  be  spattered  or  covered  with 
blood,  held  to  have  been  properly  admitted; 
the  assumed  state  of  facts  being  warranted  by 
the  proofs.— Bram  v.  United  States,  18  S.  Ot. 
183,  168  U.  S.  632,  42  L.  Ed.  568. 


—  Cross-enamination. 

See  14  Cent.  Dig.  Crim.  Law,  8  1078. 

On  a  question  of  sanity,  it  is  within  the 
limits  of  proper  cross-examinatiop  to  permit  a 
medical  expert  to  be  asked,  "You  think,  from 
your  experience,  from  your  conversation  with 
him,  that  he  killed  the  man  because  he  threat- 
ened his  life?"  and  to  receive  the  answer, 
**Well,  in  part;  and  because  he  thought  his 
own  life  was  in  danger,  and  because  he  thought 
he  had  the  right  to  destroy  this  menace  to  his 
life.'*— Davis  v.  United  States,  17  S.  Ct  360, 
165  U.  S.  373,  41  L.  Ed.  750. 

(J)  TESTIMONY  OF  ACCOMPLICES  AND 
CODEFENDANTS. 

^=»507.  Aeoompliees     within     mles     of 
evidenoe.- 

See  14  Cent  Dig.  Crim.  Law.  88  1082-1096 ;  1  Cent. 
Dig.  Adultery,  88  22,  83;  24  Cent  Dig.  Gaming.  8 
298;    27  Cent  .Dig.  Incest,  8  18;    44  Cent  Dig.  Sod. 

5  7.       . 

A  person  does  not  become  an  accomplice  by 
not  disclosing  the  fact  that  a  homicide  has 
been  committed  until  some  'time  afterward. — 
Bird  V.  United  States,  23  S.  Ct  42,  187  U.  S. 
118,  47  L.  Ed.  100. 

^=>508.  AdmissiMlity  and  effect  of  tes- 
timony. 

See  14  Cent  Dig.  Crlm.  Law,  88  1099-1123 ;  60  Cent 
Dig.  Wltn.   88  244-248. 

Under  a  joint  indictment  in  a  federal  court,% 
when  a  severance  and  separate  trials  have  been 
ordered,  one  defendant,  even  though  his  case 
has  not  been  disposed  of,  may  testify  on  be- 
half of  the  government  on  the  trial  of  his  co- 
defendant. — Benson  v.  United  States,  146  U.  S. 
325,  13  S.  Ct.  60,  36  L.  Ed.  091. 

(K)  CONFESSIONS. 

«=»517.  Admissibility  in  generaL 

See  14  Cent  Dig.  Crim.  Law,  88  1146-1156. 

To  render  a  statement  offered  as  a  confes- 
sion admissible,  the  rule  is  not  that  the  proof 
must  establish  that  the  particular  communica- 
tions contained  in  the  statement  were  volun- 
tarily made^  but  it  must  establish  that  the  mak- 
ing of  the  statement  was  voluntary ;  that  is  to 
say,  that,  from  causes  which  the  law  treats 
as  legally  sufficient  to  engender  in  the  mind  of 
the  accused  hope  or  fear  in  respect  to  the 
crime  charged,  he  was  not  involuntarily  im- 
pelled to  make  a  statement  when,  but  for  the 
improper  inifluence,  he  would  have  remained 
sUent— Bram  v.  United  States,  18  S.  Ct.  183, 
168  U.  S.  532,  42  L.  Ed.  568. 

Whenever  a  question  arises  in  the  federal 
courts  as  to  whether  a  confession  is  incompe- 
tent because  not  voluntary,  the  issue  is  control- 
led by  the  declaration  in  the  fifth  amendment, 
to  the   constitution  that  no  person   **shall   be 


compelled  in  anv  criminal  case  to  be  a  witness 
against  himself  ;  this  being  the  constitutional 
embodiment  of  the  doctrine  of  the  inadmissi- 
bility of  involuntary  confessions. — Id. 

^s:>519.  Voluntary  eHaraeter  in  s^neraL 

See  14  Cent  Dig.  Crim.  Law.  88  1163-1174. 

Defendant  was  arrested  by  a  detective, 
who  put  him  in  charge  of  a  policeman.  In  two 
or  three  minutes  the  detective  joined  the  police- 
man and  defendant,  and  the  latter  immediately 
commenced  to  make  a  confession.  The  detec- 
tive testified  that  he  did  not  know  of  any  con- 
versation having  taken  place  between  the  police- 
man and  defendant ;  that  he  himself  offered  no 
inducement  to  defendant  to  confess,  and  did  not 
know  of  any  inducement  being  held  out  to  him. 
Held,^  that  the  confession  was  properly  admit- 
ted in  evidence,  though  the  policeman  was 
not  examined  as  to  whether  any  conversation 
had  taken  place  between  him  and  defendant 
before  the  detective  joined  them.— Hopt  v.  Peo- 
ple of  Territory  of  Utah,  110  U.  S.  574,  4  S. 
Ct  202,  28  L.  Ed.  262. 

The  fact  that  accused  was  under  arrest  at 
the  time  of  confessing  is  not  of  itself  sufficient 
to  exclude  the  confession. — Sparf  v.  United 
States,  156  U.  S.  51,  715,  15  S.  Ot.  273,  30  L. 
Ed.  343 ;  Pierce  v.  Same,  160  U.  S.  355,  16  S. 
Ct.  321,  40  L.  Ed.  454 ;  Bram  v.  Same,  18  S. 
Ct  183,  168  U.  S.  532,  42  L.  Ed.  568. 

Statements  offered  as  a  confession  6t  mur- 
der held  inadmissible  wherejt  appeared  that 
they  were  made  to  a  police  officer,  in  the  latter*s 
office,  no  other  persons  being  present,  after  the 
prisoner  had  been  stripped  of  nis  clothing,  and 
after  the  officer  had  said  to  him  that  his  co- 
suspect  had  made  a  statement  that  he  saw  him 
commit  the  deed;  that  the  officer  was  satisfied 
that  the  prisoner  had  killed  the  deceased ;  that, 
it  was  thought  that  he  could  not  have  done  it 
alone,  and,  if  he  had  an  accomplice,  he  should 
say  so,  "and  not  have  the  blame  of  this  hor- 
rible crime  on  your  own  shoulders." — Bram  v. 
United  States,  18  S.  Ct  183,  168  U.  S.  532,  42 
L.  Ed.  568. 

The  deputy  marshal  may  testify  as  to  con- 
versations between  himself  and  the  defendant 
in  a  criminal  case  which  were  not  induced  by 
duress,  intimidation,  or  other  improper  influ- 
ences, but  were  perfectly  voluntary.— Perovich 
v.  United  States,  27  S.  Ct.  456,  205  U.  S.  86,  51 
L.  Ed.  722. 

^=»521.   Jndieial  compnlsion. 

See  14  Cent  Dig.  Crim.   La^  88  1185-1188. 

Where  self-incriminating  statements  are 
made  on  preliminary  examination,  not  under 
oath,  but  in  answer  to  questions  by  the  exam- 
ining officer,  they  are  not  rendered  inadmis- 
sible by  the  fact  that  accused  did 'not  have  the' 
benefit  of  counsel,  and  was  not  warned  of  his 
right  to  be  represented  by  counsel. — Wilson  v. 
United  States,  162  U.  S.  613,  16  S.  Ct  895,  40 
L.  Ed.  1090. 

(L)  EVIDENCE  AT  PRELIMINARY  EXAM- 
INATION OR  AT  FORMER  TRIAL. 

[No  paragraphs   or  references  in  this  Digest    But 
see  14  Cent  Dig.  Crim.  Law,  88  1230-1247.] 

(M)  WEIGHT  AND  SUFFICIENCY. 

Credibility,    impeachment,    corroboration,    and 
contradiction  of  witnesses,  see  Witnesses, 
320-^Oi. 

In  partioulur  criminal  prosecutions* 

See- 
Burglary,  «=>40-42. 
Homicide,  «=>229-242. 
Intoxicating  Liquors,  ^=»236. 
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^=»564.  Flaoe  of  oommlMimi  of  olfeiise 
and  Tenne. 

8m  14  Cent  Dig.  Grim.  Law.  IS  726.  1277-1284. 

The  evidence  is  sufficient  to  sustain  the 
finding  of  the  jury  that  the  scene  of  a  homicide 
was  within  the  exclusive  federal  jurisdiction, 
where  the  deeds  and  condemnation  proceedings 
assented  to  by  state  legislation  and  authorized 
bv  Congress,  under  which  the  United  States 
claimed  title  to  the  premises  as  a  military  reser- 
vation, were  put  in  evidence,  together  with  of- 
ficial maps  in  the  engineer's  department,  made 
from  original  surveys  under  the  authority  of 
the  War  Department,  and  a  book  showing  titles 
to  such  reservation,  compiled  under  the  same 
authority,  even  if  evidence  of  the  de  facto  exer- 
cise of  exclusive  jurisdiction  was  not  enough. 
— a910)  Holt  V.  United  States,  31  S.  Ot  2,  218 
U.  S.  245.  54  L.  Ed.  1021,  20  Ann.  Gas.  1138, 
affirming  judgment  United  States  v.  Holt  (C.  C. 
1909)  168  F.  141. 

^s»570.  Inaaiiity  or  otHor  inoapaoity. 

See  14  Cent  Dig.  Grim.  Law.  ||  1285-1288. 

On  a  prosecution  for  murder,  where  the  de- 
fense is  insanity,  and  the  fact  of  the  killing  with 
a  deadly  weapon  is  clearly  established,  defend- 
ant is  entitled  to  an  acquittal  of  the  specific 
crime  charged  if,  upon  all  the  evidence,  there 
is  reasonable  doubt  whether  he  was  capable  in 
law  of  committing  crime.— Davis  v.  United 
States,  160  U.  S.  469,  16  S.  Gt  353,  40  L.  Ed. 
499. 

XI.  TIME    OF    TRXAL    AKD    OONTIlf- 

ITANGE. 

Appellate  jurisdiction  of  Supreme  Gburt  to  re- 
view denial  of  speedy  trial,  see  Gourts,  ^=» 
885(5). 

Due  process  of  law,  see  Gonstituticmal  Lajv, 
«=s»268. 

ESqual  protection  of  laws,  see  Oonstitutional 
Law,  ^=s»250. 

^s»573.  RiKl&t  to   speedy  trial  in   sea- 
eraL 

See  14  Cent.  Dig.  Crim.  Law,  |  1292. 

Gonstitutional  rights  of  the  accused  to  a 

Seedy  trial  of  the  indictments  pending  against 
m  in  a  federal  Gircuit  Gourt  are  not  violated 
by  the  prosecution,  with  the  consent  of  that 
court,  of  proceedings  to  remove  the  lyccused  to 
another  federal  district  for  the  trial  of  an  in- 
dictment there  found  against  him. — ^Beavers  v. 
Haubert,  25  S.  Gt  573,  198  U.  S.  77,  49  U  Ed. 
950. 

^=s>586.  DisoretioB  of  eourt. 

See  14  Cent.  Dig.  Crim.  Law.  |  1311. 

Whether  or  not  the  trial  should  be  delayed 
for  several  days  in  order  to  grant  defendant's 
application,  made  just  before  he  called  his  last 
witness,  for  process  for  additional  witnesses, 
to  be  served  at  the  expense  of  the  government,' 
is  in  the  discretion  of  the  trial  court;  and  its 
refusal  to  grant  the  application  is  no  ground 
for  a  new  trial,  especially  where  the  additional 
evidence  does  not  seem  to  be  iniportant. — 
Grumpton  v.  United  States,  138  U.  S.  361,  11 
S.  Gt.  355,  34  L.  Ed.  958. 

Granting  or  refusing  an  application  for  a 
continuance  is  a  matter  within  the  discretion 
of  the  trial  court.— Isaacs  v.  United  States,  159 
U.  S.  487,  16  S.  Gt  51,  40  U  Ed.  229. 

It  was  within  the  court's  discretion  to  re- 
fuse a  continuance  on  the  ground  that,  prior  to 
the  finding  of  the  Indictment,  defendant  was  in 
jail  and  sick,  and  unable  to  prepare  his  defense, 
and  that  he  was  informed  that,  if  further  time 
was  given  him,  there  were  witnesses,  whose 
names  Were  not  disclosed  in  the  application, 
who  could  be  produced  to  show  his  Loinocence.— 


Goldsby  t.  United  States,  160  U.  8.  70,  16  a 
Gt  216,  40  Ll  Ed.  843. 

^=»588.  Groiuids  for  eontinuaiioo. 

See  14  Cent  Dig.  Crim.  Law,  IS  m5-1341* 


—  la  K^aeraL 

See  14  Cent  Dig.  Crim.  Law.  H  WS,  Ull. 

The  fact  that  on  a  trial  for  murder  the 
shorthand  notes  of  the  testimony  taken  on  the 
preliminary  examination  have  not  been  tran- 
scribed^ as  provided  by  Gomp.  Laws  Utah,  { 
4883,  IS  not  ground  for  postponing  the  triaL— 
Thiede  v.  People  of  Territory  of  Utah,  159  U. 
S.  510,  16  S.  Gt  ^  40  L.  Ed.  237,  affirming 
judgment  People  of  Territory  of  Utah  v.  Thieda 
11  Utah,  241,  39  P.  837, 


— —  Competenoy  or  matariallty 
of  oxpeotod  oTidenoo. 

See  14  Cent  Dig.  Crim.  Law,  ||  1S11«  1S»-1327. 

It  was  not  an  abuse  of  discretion  for  the 
district  court  for  the  district  of  Alaska  to  re- 
fuse a  continuance  to  a  defendant  charged  with 
a  capital  crime,  on  a  showing  by  his  affidavit 
of  the  absence  of  witnesses  who  would  testify 
that  he  was  not  at  the  scene  of  the  crime  at  the 
time  named  in  the  indictment  as  the  date  of 
its  commission,  and  would  also  explain  the  pos- 
session of  money  found  on  his  person,  when 
nothing  had  been  disclosed  to  indicate  that  the 
possession  of  such  money  bv  the  defendant  had 
any  significance  in  connection  with  the  charge, 
and  the  falsity  of  some  of  the  statements  in 
defendant's  aflldavit  clearly  appeared  from  the 
afladavits  offered  by  the  government  in  opposi- 
tion to  the  motion.— Hardy  v.  United  States.  22 
S.  Gt.  889,  186  U.  S.  SJ,  46  U  M.  iSlT 

$s»598.  DUicenee. 

See  14  Cent  Dig.  Crim.  Law,  ||  ISSS-IML 

Upon  an  application  for  a  continnanca  fa 
a  murder  case  on  the  ground  of  the  absence  of 
a  material  witness,  it  appeared  that  49  days  be- 
fore the  case  was -called  for  trial  an  application 
was  made  and  granted  to  have  such  witness 
summoned  at  the  expense  of  the  government 
It  was  not  shown  why  the  subpoena  was  not 
served,  or  that  any  diligence  was  used  to  pro- 
cure her  attendance,  or  any  attachment  asked 
for,  although  the  trial  continued  for  seveial 
days.  Held,  that  there  was  no  abuse  of  dis- 
cretion in  refusing  the  continuance.— Isaacs  v. 
United  States,  159  U.  S.  487,  16  S.  Ot  5L  40 
L.  Ed.  229. 

«s>602.  ApplioatioA   amd    afldavlts   for 
ooBtiniianoo* 

See  14  Cent  Dig.  Crim.  Law,  ||  U4S-UT0;  $  Ont 
Dig.  Big.  I  6S. 


^=»603. 


In  K^aeraL 


See  14  Cent  Dig.  Crim.  Law,  H  IMt-lKl;   t  Cast 
Dig.  Big.  i  65. 

It  was  a  proper  exercise  of  discretion  to 
refuse  a  continuance  on  the  ground  that  cer- 
tain witnesses  were  not  in  attendance;  the  affi* 
davit  not  giving  any  reason  for  their  nonattendi 
ance,  though  subpoenaed,  for  asking  compulsory 
process.— Goldsby  v.  United  States,  160  U*  & 
70,  16  S.  Gt  216,  40  U  Ed.  843. 


Gompetency   of  and  challenge   to  jaron»  sea 

Jury,  <S=>83-139. 
Impaneling  jury,  see  Jury,  ^=s»148. 
Law  changing  place  of  trial  as  ex  post  fscfes 

law,  see  Constitutional  Law.  ^=»199. 
Nature  and  constitution  of  juries,  see  Jozy  ^s* 

4-6. 
Right  to  trial  by  jury,  see  Jury,  <=»29. 
Summoning,  attendance,  discharge,  and  oompM' 

sation  of  jurors,  see  Jury,  ^s958-72^ 
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In  particular  criminal  pro«ectftion«. 
See- 
Banks  and  Banking,  ^=»257. 
Conspiracy,  ^=^8. 
Homicide,  ^s>2G^SU. 
Intoxicating  Liquors,  ^=s>237-239. 
Post  Office.  ^ss>50. 
Rape,  ^s»59. 

(A)  PRELIMINARY  PROCEEDINGS. 

^=:»619.  Gonsolidation  of  Indiotments. 

See  14  Cent  Dig.  Crim.  Law.  |  1376;   27  Cent.  Dig. 
End.  ft  Inf.   |  402. 

Defendant  b^  failing  to  object  at  the  trial 
to  the  consolidation  of  indictments  against  oth- 
ers for  an  unlawful  conspiracy  with  indictments 
against  him  for  the  same  crime,  waives  such 
objection.— Logan  v.  United  States,  144  U.  S. 
263,  12  S.  Ct.  617.  36  L.  Ed.  429,  reversing 
judgment  (C.  C.)  United  States  v.  Logan,  45 
F.  872. 

Rev.  St.  §  1024,  allowing  the  court  to  con- 
solidate indictments  found  upon  several  char- 
ges against  any  person  for  the  same  act  or  acts, 
or  two  or  more  acts  of  the  same  class  of  of- 
fenses, which  may  be  properly  joined,  does  not 
authorize  the  consolidation  of  indictments  in 
such  a  way  that  some  defendants  may  be  tried 
at  the  same  time  with  other  defendants  charged 
with  an  additional  crime  different  from  that  for 
which  all  are  tried.— McElroy  v.  United  States, 
17  S.  Ct.  31,  164  U.  S.  76,  41  L.  Ed.  355. 

Two  indictments  against  the  same  person, 
charging  him  with  extorting  money  on  different 
occasions  from  two  different  persons,  tinder  col- 
or of  his  office,  may  be  consolidated,  under  Rev. 
St.  §  1024.— Williams  v.  United  States,  18  S. 
Ct.  92,  168  U.  S.  382,  42  L.  Ed.  509. 

^=»622.   Separate  trial  of  eodef  endanta. 

See  14  Cent  Dig.  Crim.  Law,  |8  1880-1388, 1386, 1386. 
1388-1390. 

It  is  a  matter  of  discretion  for  the  court, 
and  not  of  right  in  the  parties,  to  frant  sep- 
arate trials  to  defendants  jointly  indicted.— 
Ball  ▼.  United  States,  163  U.  S.  662,  16  S.  Ct 
1192,  41  L.  Ed.  300. 

^=:»627.  Serrioe  of  copy  of  indiotment, 
informatloB,  or  mlniiteB  of 
OTldeiioe. 


See  14   Cent   Dig.    Grim. 
1434. 


Law,    S8  1899-1408,   1412; 


The  provision  of  Rev.  St  S  1033,  that, 
when  any  person  is  indicted  for  any  capital 
offense,  a  copy  of  the  indictment  shall  be  de- 
livered to  him  a  certain  time  before  the  trial, 
is  mandatory,  and  the  foilure  to  comply  there- 
with is  error. — Logan  v.  United  States,  144  U. 
S.  263,  12  S.  Ct.  617,  36  L.  Ed.  429,  revers- 
ing judgment  (C.  C.)  United  States  v.  Logan, 
45  F.  872. 

Rev.  St.  §  1033,  providing  that  the  defend- 
ant in  a  capital  case  shall  be  entitled  to  a 
copy  of  the  indictment  two  days  before  trial, 
does  not  control  the  procedure  of  the  courts  of 
a  territory. — Thiede  v.  People  of  Territory  of 
Utah,  159  U.  S.  510.  16  S.  Ct  62,  40  U  Ed. 
237,  affirming  judgment  People  of  Territory  of 
Utah  V.  Thiede,  11  Utah,  241,  39  P.  837. 

^=»628.   Indorsement  of  'witnesaea  on  in- 
dletment   or   information. 

See  14  Cent  Dig.  Crim.  Law,  SS  1409-1411.  1413-1419. 

In  the  absence  of  some  statutory  provision, 
there  is  no  irregularity  in  calling  a  witness 
whose  name  does  not  appear  on  the  back  of  the 
indictment,  or  has  not  been  furnished  to  de- 
fendant before  trial. — Thiede  v.  People  of  Ter- 
ritory of  Utah,  159  U.  S.  510,  16  S.  Ct.  62,  40 
L.  Ed.  237,  affirming  judgment  People  of  Ter- 


ritory of  Utah  V.  Thiede,  11  Utah,  241,  39  P. 
837. 

^s>620.  Scrriee  of  notiee  or  list  of  wit- 
nesses. 

See  14  Cent  Dig.  Crim.  Law.  H  1420-1429.  1432-1486. 

The  provision  of  Rev.  St.  §  1033.  that, 
when  any  person  is  indicted  of  any  capital  of- 
fense, a  list  of  the  witnesses  shall  be  delivered 
to  him  a  certain  time  before  the  trial,  is  man- 
datory, and  the  failure  to  comply  therewith  is 
error.— Logn.n  v.  United  States,  144  U.  S.  263, 
12  S.  Ct.  617,  36  L.  Ed.  429,  reversing  judg- 
ment (C.  C.)  United  States  v.  Logan,  45  F.  872. 

The  right  to  object  to  a  witness  in  a  capital 
case  on  the  ground  that  his  name  was  not  fur- 
nished to  defendant  two  days  before  the  trial, 
as  required  by  Rev.  St.  jf  1033,  is  waived  by 
failure  to  make  the  objection  until  iCfter  his  ex- 
amination in  chief  is  closed,  even  if  the  omis- 
sion was  not  before  discovered;  for  inquiry  in 
that  regard  should  be  made  earlier.- Hickory  v. 
United  States,  151  U.  S.  303,  14  S.  Ct.  334, 
38  L.  Ed.  170. 

Rev.  St  §  1033,  providing  that  the  defend- 
ant in  a  capital  case  shall  be  entitled  to  a  list 
of  the  witnesses  two  days  before  trial,  does 
not  control  the  procedure  of  the  courts  of  a 
territory.— Thiede  v.  People  of  Territory  of 
Utah,  159  U.  S.  510,  16  S.  Ct  62,  40  L.  Ed. 
237,  affirming  judgment  People  of  Territory  of 
Utah  V.  Thiede,  11  Utah,  241,  39  P.  837. 

Rev.  St  I  1033,  requiring  a  copy  of  the 
indictment  ana  a  list  of  the  jury  and  ** witness- 
es to  be  produced  on  the  trial  for  proving  the 
indictment'*  to  be  delivered  to  the  accused  two 
days  before  trial,  does  not  apply  to  witnesses 
introduced  purely  for  rebuttal  purposes. — Golds- 
by  V.  United  States,  160  U.  S.  70,  16  S,  Ct 


)y  -% 

do. 


40  L.  Ed.  343. 


A  woman  who  has  been  married  and  di- 
vorced is  not  incompetent  as  a  witness  in  a 
capital  cause  because  she  is  designated,  on>  the 
list  of  witnesses  furnished  to  the  defendant  in 
compliance  with  Rev.  St.  U.  S.  §  1033  [U.  S. 
Comp.  St.  1901,  p.  722],  by  her  maiden  name, 
under  which  she  has  gone  since  her  divorce 
some  10  or  12  years  ago.— Bird  ▼.  United 
States,  23  S.  Ct  42.  187  U.  S.  118,  47  L.  Ed. 
100. 

Neither  the  sixth  amendment  to  the  fed- 
eral Constitution,  nor  Rev.  St  i  829  (U.  S. 
Comp.  St.  1901,  p.  636);  accords  the  right  to 
the  accused  to  be  apprised  of  the  names  of 
the  witnesses  who  appeared  before  the  grand 
jury.— Wilson  v.  United  States,  31  S.  Ct  538, 
221  U.  S.  361,  55  L.  Ed.  771,  Ann.  Cas.  1912L), 
558. 

^=:=>631.   SerTioe  of  list  of  Jnrors. 

See  14  Cent  Dig.  Grim.  Law,  81  1379.  1437-1446. 

The  provision  of  Rev.  St  §  1033,  that, 
when  any  person  is  indicted  of  any  capital  of- 
fense, a  list  of  the  jurors  and  witnesses  shall  be 
delivered  to  him  a  certain  time  before  the  trial, 
is  mandatory,  and  the  failure  to  comply  there- 
with is  error.- Logan  v.  United  States,  144  U. 
S.  263.  12  S.  Ct  617,  36  L.  Ed.  429,  reversing 
judgment  (C.  C.)  United  States  v.  Logan,  4o 
F.  872. 

(B)  COURSE  AND  CONDUCT  OF  TRIAL 

IN  GENERAL. 

Ehie  process   of  law,   see  Constitutional  Law, 
<8=»268. 

^=>636.  Presence  of  aoonsed. 
See  14  Cent  Dig.  Crim.  Law,  {{  1465-1482.  Z120i 

Code  Cr.  Proc.  f|  218,  provides  that  on  an 
indictment  for  felony  "defendant  must  be  per- 
sonally present  at  the  trial."    Section  246  pro- 
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vides  that,  where  a  juror  Is  challenged  for 
cause,  the  challenge  must  be  tried  by  three 
triers.  Section  249  provides  that  the  juror  may 
be  examined  as  a  witness  in  such  investigation; 
and  section  250,  that  "other  witnesses  may  be 
examined  on  either  side,"  subject  to  "the  rules 
of  evidence  applicable  to  the  trial  of  other  is- 
sues." Section  252  directs  the  court  "when  the 
evidence  is  concluded,"  to  "instruct  the  triers." 
Held  J  that  to  be  present  before  the  triers  was 
a  right  of  the  accused,  which  could  not  be 
waived. — Hopt  v.  People  of  Territory  of  Utah, 
110  U.  S.  574,  4  S.  Ct.  202,  28  L.  Ed.  262. 

Voluntary  absence  of  accused  when  his 
presence  was  not  made  indispensable  by  Philip- 
pine Comp.  St.  §§  3271j  3280.  3296,  with  con- 
sent that  trial  go  on  in  the  presence  of  his 
counsel,  held  a  waiver  of  his  right  under  sec- 
tion 3270,  to  be  present. — Diaz  y.  United  States, 
32  S.  Ct.  250,  223  U.  S.  442,  56  L.  Ed.  500, 
Ann.  Cas.  1913C,  1138. 

One  accused  of  an  offense  not  capital,  not 
in  custody,  but  who  was  present  when  the  trial 
was  begun,  may  waive  his  right  under  Act 
July  1.  1902,  c.  1369,  i  5,  32  Stat.  692,  enact- 
ing Bill  of  Rights  of  the  Philippine  Islands, 
to  be  personally  present.— Id. 

^=»650.  Experiments  and  tests. 

See  14   Cent.   Dig.   Crlm.   Law,   {  1457;    82  Cent. 
Dig.  Larc.  S  135. 

The  prosecution  introduced  evidence  that 
deceased  was  killed  with  low-mold  buckshot; 
that  there  were  12  wounds  on  his  body,  and 
gun  wadding  was  found  close  by;  that  he  was 
shot  with  a  double-barreled,  muzzle-loading  gun 
belonging  to  one  of  defendants;  and  that  this 
gun  scattered  low-mold  buckshot  badly.  Jieldf 
that  it  was  within  the  discretion  of  the  court 
to  refuse  a  request  by  defendants  that  the  gun 
might  be  shot  off  in  the  pretence  of  a  deputy 
marshal,  in  order  to  test  how  it  threw  such 
shot.— Ball  v.  United  Stotes,  163  U.  S.  662,  16 
S.  Ct  1192,  41  L.  Ed.  300. 

^=>654.   Remarka  and  condnet  of  Jndse. 

See  14  Cent.  Dig.  Crlm.  Law,  S8  1520-15S6. 


— «  Comments    on    evidence    ox 
witnesses. 

Bee  14  Cent.  Dig.  Crlm.  Law.  {{  1524-1633. 

On  a  trial  for  embezzling  the  funds  of  a 
national  bank,  the  jury  asked  to  be  discharged 
because  of  inability  to  agree.  The  court  had 
stated  in- its  general  charge  that  the  jury  were 
the  sole  judges  of  the  facts,  but  now  denied 
their  request,  sa^ng  that  he  deemed  the  evi- 
dence so  convincing  that  he  could  not  under- 
stand their  difficulty  in  reaching  an  agreement. 
Held,  that  this  statement  was  proper,  as  the 
federal  judges  are  entitled  to  express  an  opinion 
on  the  facts. — Simmons  v.  United  States,  142 
U.  S.  148,  12  S.  Ct.  171,  35  L.  Ed.  968. 

(C)  RECEPTION  OF  EVIDENCE. 

Examination  of  witnesses,  see  Witnesses,  ^=s> 
226-308. 

^=»662.  Riglit    of    aoonsed    to    confront 
witnesses. 

See  14  Cent  Dig.  dim.  Law.  88  S.  1638-1548.    " 

The  6th  amendment  to  the  United  States 
constitution  applies  only  to  the  federal  govern- 
ment, and  not  to  that  of  the  states.— Eilenbeck- 
er  V.  Plymouth  County  District  Court,  134  U. 
S.  31,  10  S.  Ct.  424.  33  L.  Ed.  801. 

Where  a  witness  for  the  government  in  a 
murder  case  dies  after  the  first  trial,  the  read- 
ing in  evidence  on  the  second  trial  of  a* tran- 
scribed copy  of  the  reporter's  stenographic  notes 
of  his  testimony  is  not  inhibited  by  the  con- 
stitutional provision  that  the  accused  shall  "be 
confronted  with  the  witnesses  against  him.'* — 
Mattox  V.  United  States,  156  U.  S.  237,  15  S. 
Ct.  337,  39  L.  Ed.  409. 


The  constitutional  provision  that  the  ac- 
cused **in  a  criminal  prosecution'*  shall  "be 
confronted  with  the  witnesses  against^  him"  is 
not  infringed  by  permitting  a  deposition  of  a 
living  witness  to  be  read  against  him  in  an  ac- 
tion brought  to  recover  the  value  of  merchan- 
dise forfeited  to  the  United  States  by  reason  of 
his  acts  in  violation  of  law.— United  States  v. 
Zucker,  161  U.  S.  475,  16  S.  Ct.  641,  40  L.  Ed. 
777. 

So  much  of  Act  March  8,  1875  (18  Stat. 
479,  c.  144,  §  2),  as  provides  that  the  judgment 
of  conviction  against  the  principal  in  the  crime 
of  embezzlement  or  larceny  of  property  of  the 
United  States  shall  be  evidence  in  the  prosecu- 
tion against  a  receiver  thereof  that  the  prop- 
erty was  embezzled  or  stolen  is  in  violation  of 
Const.  Amend.  6,  declaring  that  an  accused 
shall  be  confronted  with  the  witnesses  against 
him.— Kirby  v.  United  States,  19  S.  Ct.  574,  174 
U.  S.  47,  43  Ix  Ed.  890. 

The  right  of  an  accused  under  Const.  U.  S. 
Amend.  6,  to  be  confronted  with  witnesses 
against  him,  is  violated  by  permitting  a  depo- 
sition or  statement  of  an  absent  witness,  taken 
at  an  examining  trial,  to  be  read  at  the  final 
trial,  when  it  docs  not  appear  that  the  witness 
was  absent  by  the  suggestion,  connivance,  or 
procurement  of  the  accused,  but  it  does  appear 
that  his  absence  was  due  to  the  negligence  of 
the  prosecution.— Motes  v.  United  States,  20  S. 
Ct  993,  178  U.  S.  458,  44  L.  Ed.  1150. 

The  right  of  the  accused,  under  the  Phil- 
ippine Islands  Bill  of  Rights  of  July  1.  1902 
(Act  July  1,  1902,  c.  1369,  §  10),  32  Stat  695, 
to  meet  the  witnesses  face  to  face,  was  not  in- 
fringed by  the  action  of  the  Supreme  Court  of 
the  Philippine  Islands  upon  suggestion  of  dim- 
inution of  the  record,  in  ordering  the  judge 
and  clerk  of  the  court  below  to  supply  the  fail- 
ure of  the  record  to  show  whether  the  accused 
pleaded  to  the  complaint,  and  were  present  in 
court  during  the  entire  trial. — Dowdell  v.  Unit- 
ed States,  31  S.  C:t.  590,  221  U.  S.  325.  55  L. 
Ed.  753. 

« 

The  right  to  meet  witnesses  face  to  face, 
secured  to  one  accused  of  crime  in  the  Philip- 
pine Islands  by  Act  July  1,  1902,  c.  1369.  §  5, 
32  Stat.  692,  held  not  infringed  by  resting  a 
conviction  for  homicide  in  part  on  record  of 
proceedings  before  a  justice  offered  in  evidence 
by  accused  without  qualification. — Diaz  v.  ITnit- 
ed  States,  32  S.  Ct  250.  223  U.  S.  442,  56  L. 
Ed.  500,  Ann.  Cas.  1913C,  1138. 

^s»671.   Presenee  of  Jnry  dnrlnff  tn^piirx 
as  to  adntissibility. 

See  14  Cent  Dig.  Crim.  Law,  §{  1581,  15St. 

The  refusal   to   exclude  the  jurors   during 
counsel's  argument  over  the  admissibility  of  ad- 
missions alleged  to  have  been  made  by  the  ac- 
cused is  not  an  abuse  of  the  trial  court's  dis- 
cretion, where  the  evidence  to  which  they  lin- 
tened  was  simply  evidence  of  facts  deemed  by 
the  judge  sufficient  to  show  that  the  statements, 
if  any,  were  not  freely  made,  and  no  evidence 
was  admitted  that  the  prisoner  had  made  any 
confession,  and  his  statements  were  excluded— 
especially  since  the  judge  stated  that  the  jurors 
were  to  decide  the  case  on  the  testimony  as  it 
came  from  the  witnesses  on  the  stand,  and  not 
on  what  counsel  might  say,  and  told  them  in 
the  strongest  terms  that  the  preliminary  evi- 
dence that  he  was  hearing  had  no  bearing  on 
the  question  they  had  to  decide.— (1910)  Hwt  v. 
United  States,  31  S.  Ct.  2,  218  U.  S.  245.  54 
L.  Ed.  1021,  20  Ann.  Cas.  1138,  affirming  judg- 
ment United  States  v.  Holt  (C.  C.  1909)  168 
F.  141. 

^=:»673.  Effect  of  admission. 

See  14  Cent.  Dig.  Crlm.  Law,  S8  1S97.  1872-1871 

The   record   of  prior  proceedings  before  a 
justice  of  the  peace,  offered  by  accused  on  trial 
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for  homicide  without  qaalification,  held  equally 
available  to  the  government  and  the  accused. — 
Diaz  V.  United  States,  32  S.  Ct.  250,  223  U.  S. 
442,  56  L.  Ed.  600,  Ann.  Oas.  1913C,  1138. 

^=s>680.   Order  of  proof  in  seneraL 

See  14  Cent   Dig.   Crinr.  Law.  fif  1609.  1610.  161S; 
23  Gent  Dig.  Forg.  S  122. 

The  order  of  testimony  is  a  matter  within 
the  discretion  and  control  of  the  trial  court. — 
Thiede  v.  People  of  Territory  of  Utah,  159  U. 
S.  510,  16  S.  Ct.  62,  40  L.  Ed.  237,  affirming 
judgment  People  of  Territory  of  Utah  v.  Thiede, 
11  Utah,  241,  39  P.  837:  Putnam  v.  United 
States,  162  U.  S.  687,  16  S.  Ct  923,  40  L.  Ed. 
1118. 

^=»684.  Admission   in   relinttal    of   oTi- 
denoe  proper  in  eMef. 

See  14  Cent  Dig.  Crim.  Law.  SS  1615.  1618. 

It  is  within  the  discretion  of  the  court  to 
allow  evidence  in  rebuttal  which  should  have 
been  offered  in  chief.— Goldsby  v.  United  States, 
160  U.  S.  70,  16  S.  Ct  216,  40  L.  Ed.  343. 

(D)  OBJECTIONS     TO     ETVIDENCE.     MO- 
TIONS    TO     STRIKE     OUT,     AND 
EXCEPTIONS. 

^=»695.   Snffloienoy  and   seope  of  objec- 
tion. 

See  14  Cent  Dig.  Crim.  Law.  §fi  1633-1638. 

A  general  objection  made  on  the  joint  trial 
of  two  persons  for  murder,  by  counsel  represent- 
ing both,  to  the  confession  of  one,  maae  after 
the  homicide,  and  not  in  the  presence  of  the 
other,  as  incompetent,  is  sufficient  to  entitle  the 
latter  to  have  it  excluded  as  to  him. — Sparf  v. 
United  States,  156  U.  S.  51,  15  S.  Ct.  273,  39 
L.  Ed.  343. 

Where  a  general  verdict  of  guilty  is  ren- 
dered, an  objection  taken  to  evidence  admissible 
under  one  or  a  part  of  the  counts  is  untenable. 
— Goode  v.  United  States,  159  U.  S.  663,  16  S. 
Ct  136,  40  L.  Ed.  297. 

An  objection  to  evidence  on  the  ground  that 
no  foundation  for  its  admission  was  laid  covers 
an  objection  to  it  as  not  properly  in  rebuttal. — 
Carver  v.  United  States,  160  U.  S.  553,  16  S. 
Ct  388,  40  L.  Bd.  532. 

^=>696.  Motion  to  strike  ont. 

See  14  Cent  Dig.  Crim.  Law,  fS  163S-1644. 

A  letter  from  a  witness,  charging  the  ac- 
cused with  having  abstracted  certain  corre- 
spondence from  the  files  of  a  corporation,  ad- 
mitted without  objection,  for  the  purpose  of 
showing  a  suppression  or  spoliation  of  evidence, 
Ehould  be  struck  out  on  motion  upon  the  with- 
drawal by  the  prosecution  of  its  offer  in  evi- 
dence of  the  accused's  answer  to  such  letter. 
Judgment  (1907)  30  App.  D.  C.  1,  reversed.— 
Crawford  v.  United  States,  29  S.  Ct.  2(K),  212 
U.  S.  183,  53  L.  Ed.  465, 15  Ann.  Cas.  392. 

^=s»698.  Elfeet  of  failure  to  object  or  ex- 
eept. 

See  14  Cent  Dig.  Crim.  Law.  {§  1651-1654;   50  Cent 
Dig.  Witn.  8  984. 

On  a  trial  for  murder,  defendant's  wife 
testified  for  the  government  that  certain  slips 
and  two  letters  were  in  defendant's  handwrit- 
ingf  and  that  the  letters  were  received  by  her 
through  the  mail.  Before  this  testimony  was 
given,  defendant's  counsel  requested  the  court 
to  advise  the  witness  that,  as  defendant's  wife, 
she  need  not  testify  unless  she  so  desired,  which 
request  was  complied  with.  No  other  objection 
was  made.  Afterwards,  defendant,  as  a  witness 
in  his  own  behalf,  testified  that  he  wrote  the 
letters.      Several    other    witnesses    were    then 


examined,  after  which  defendant  moved  to  strike 
out  the  wife's  tesitmony  as  incompetent.  Heldy 
that  the  motion  was  properly  overruled,  since 
the  testimony  had  been  admitted  in  accordance 
with  defendant's  suggestions,  and  without  ob- 
jection on  his  part. — Benson  v.  United  States, 
146  U.  S.  325,  13  S.  Ct  60,  36  L.  Ed.  991. 

Hearsay  evidence  admitted  without  objec- 
tion is  to  be  given  its  natural  probative  effect. 
—Diaz  V.  United  States,  32  S.  Ct.  250,  223  U. 
S.  442,  56  L.  Ed.  500,  Ann.  Cas.  1913C,  1138. 

(E)  ARGUMENTS  AND  CONDUCT  OF 

COUNSEL. 

^=»708.   Seope  and  efleot  of  snmniing  np. 

See  14  Cent.  Dig.  Crim.  Law,  S9  1663-1693. 

^=»709,  — — >  For    proseontion. 

See  14  Cent  Dig.  CrluL  Law.  SS  1663-1693. 

An  allusion,  by  counsel  for  the  prosecution, 
to  the  case  as  having  been  many  times  brought 
before  the  tribunals,  is  not  a  ground  for  revers- 
ing a  judgment,  under  the  statute  which  de- 
clares that  on  a  new  trial  the  "former  verdict 
cannot  be  used  or  referred  to  either  in  evidence 
or  argument"— Hopt  v.  People  of  Territory  of 
Utah,  120  U.  S.  430,  7  S.  Ct.  614,  30  L.  Ed. 
708,  affirming  judgment  People  v.  Hopt,  4  Utah, 
247,  9  P.  407. 

^s>712.   Statements    as    to    facts,    eoni« 
ments,  and  argnments. 

See  14  Cent  Dig.  Crim.  Law,  8S  1663-1687. 

^=»713.  •"—  In  K^neral. 

See  14  Cent  Dig.  Crim.  Law.  S8  1663,  1678. 

In  a  prosecution  for  mailing  a  paper  con- 
taining alleged  indecent  advertisements  of  "mas- 
sage" treatment  the  district  attorney,  addressing 
the  jury,  said,  "It  is  not  necessary  to  tell 
you  what  the  massage  treatment  is;  how  a 
man  is  stripped  naked,  from  the  sole  of  his  feet 
to  the  crown  of  his  head,  and  is  rubbed  with 
the  hands."  Held  that,  vs  "massage"  is  defined 
to  be  "a  rubbing  or  Isneading  of  the  body,"  the 
attorney's  explanation  *  was  not  radically  wrong, 
and  no  ground  for  reversal.— Dunlop  v.  United 
States,  17  S.  Ct  375,  165  U.  S.  486,  41  L.  Ed. 
799. 

^=>721«  »—  Oomuents  on  failure  of  ao« 
onsed  to  testify. 

See  14  Cent  Dig.  Crim.  Law,  8  1672. 

The  district  attorn^,  in  a  case  in  which 
defendant  did  not  testify,  in  summing  up  the 
case  to  the  jury,  said,  "If  I  am  ever  charged 
with  a  crime,  I  will  not  stop  by  putting  wit- 
nesses on  the  stand  to  testify  to  my  good  char- 
acter, but  I  will  go  on  the  stand,  and  hold  up 
my  hand  before  high  heaven,  and  testify  to  my 
innocence  of  the  crime."  Heldf  that  such  lan- 
guage was  improper  under  20  Stat.  30,  c.  37, 
providing  that  defendant's  failure  to  make  a 
request  to  testify  in  his  own  behalf  shall  not 
create  any  presumption  against  him. — Wilson  v. 
United  States,  149  U.  S.  60,  13  S.  Ct.  765,  37 
L.  Ed.  650. 

^s»721H*  "*"  Oomn&ents  on  failure  to 
prodnoe  witnesses  or  ewi- 
denoe. 

See  14  Cent  Dig.  Crim.  Law,  8  1673. 

The  failure  of  a  person  on  trial  for  murder 
to  have  his  wife  in  court,  in  order  to  afford  wit- 
nesses an  additional  means  of  identifying  hiin, — 
she  having  been  seen  with  him  near  the  time 
and  place  of  the  murder,— is  not  proper  subject 
for  unfavorable  comment  in  argrument  to  the 
jury,  the  wife  being  incompetent  as  a  witness 
for  or  against  her  husband. — Graves  ▼.  Unitckl 
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—  Gomments  on  oharaoter  ov 
oondnct  of  aocused  or  proseou* 
tor. 
See  14  Cent.  Dig.  Crim.  Law,  S  1674. 

On  the  •trial  of  a  Chinese  inspector  for  ex- 
torting money  from  Chinese  persons  in  consider- 
ation of  allowing  them  to  land,  it  was  proposed 
by  the  defense  to  show  that  the  defendant  was 
assigned  to  the  investigation  of  Chinese  female 
cases,  and  that  while  he  was  acting  in  this  ca- 
pacity more  females  were  sent  back  to  China 
than  ever  were  sent  back  before  or  after.  The 
prosecuting  attorney  objected  to  this  evidence, 
remarking,  in  the  presence  of  the  jury,  that  ''no 
doubt  every  Chinese  woman  who  did  not  pay 
the  defendant  was  sent  back."  Eeldt  that  this 
language  was  highly  improper,  and  the  action 
of  the  court  in  overruling  an  objection  taken  to 
it  was  prejudicial  error. — Williams  v.  United 
States,  18  S.  Ct  92,  168  U.  S.  382,  42  L.  Ed. 
609. 

^=»722fi.  — —  Oomments  on  oommlsslon 
of  otl&er  offenses  hy  aociuecL 

See  14  Cent.  Dig.  Crim.  Law.  {  1675. 

Where,*  in  a  trial  for  murder  in  anolther 
state,  it  appeared  that  defendant  had  previously 
killed  a  negro  in  Mississippi,  and  had  there  been 
tried  for  murder  and  acquitted,  it  was  error 
for  the  court  to  permit  the  prosecutor,  without 
rebuke,  notwithstanding  defendant's  protest,  to 
say  that  we  all  know,  from  reading  the  news- 
papers and  magazines,  that  the  trial  of  a  white 
man  for  killing  a  negro  in  Mississippi  is  a  farce, 
that  defendant  came  from  Mississippi  stained 
with  the  blood  of  a  negro,  and  that  the  killing 
of  the  negro  was  murder. — Hall  v.  United 
States,  160  U.  S.  76,  14  S.  Ct  22,  37  lu  Ed. 
1003. 

^=»726.  Retaliatory  statements  and  re« 
marks. 

See  14  Cent  Dig.  Crim.  Law.  8  1681. 

Where  defendant's  counsel,  in  his  argument 
to  the  jury,  tenders  the.  issue  that  either  his 
client  or  a  witness  for  the  government  is  guilty 
of  the  crime,  there  is  no  impropriety  in  the  dis- 
trict attorney's  accepting  the  challenge,  and 
attempting  to  demonstrate  that  the  govern- 
ment's witness  is  not  guilty,  and  arguing  that 
the  jury,  on  the  issue  thus  presented,  has  the 
right  to  infer  that  defendant  is  guilty.— Crump- 
ton  V.  United  States,  138  U.  S.  361,  11  S.  Ct. 
366,  34  L.  Ed.  968. 

^=>7Z8.   Objections  and  exceptions. 

See  14  Cent  Dig.  Crim.  Law.  {{  1689-1691. 

Where  counsel  for  the  state  makes  im- 
proper comment,  and  the  court  fails  to  suffi- 
ciently condemn  it,  an  exception  by  defendant 
to  the  court's  action  or  want  of  action  is  a 
proper  method  of  objection  thereto. — Wilson  v. 
United  States,  149  U.  S.  60,  13  S.  Ct.  765,  37 
L.  Ed.  650. 

^=»729.  IVithdrawal     or     correction     of 
oLJeotionalile   matter. 

See  14  Cent.  Dig.  Crim.  Law.  8  1692. 

The  district  attorney,  in  a  case  in  which 
defendant  did  not  testify,  in  summing  up  the 
case  to  the  jury,  said:  "If  I  am  ever  charged 
with  a  crime,  I  will  not  stop  by  putting  wit- 
nesses on  the  stand  to  testify  to  my  good  char- 
acter, but  I  will  ^o  on  the  stand  and  hold  up 
my  hand  before  high  heaven  and  testify  to  my 
innocence  of  the  crime."  The  court,  when  its 
attention  was  called  to  this  language  by  defend- 
ant's counsel,  said:  "I  suppose  the  counsel 
should  not  comment  upon  the  defendant  not 
taking  the  stand."  Held,  that  the  court  did 
not  sufficiently  condemn  the  district  attorney's 


language,  in  view  of  20  Stat  90,  c.  37,  in  effect 
prohibiting  any  reference  to  accused's  failure  to 
testify.— Wilson  v.  United  States,  149  U.  S.  60, 
13  S.  Ct  765,  37  L.  Ed.  650. 

The  trial  court  does  not  err  in  character- 
izing as  frivolous  an  exception  to  its  action  on 
objection  to  an  improper  argument  by  the  dis- 
trict attorney  in  summing  up  before  the  jury, 
where  the  court  held  such  argument  to  be  im- 
proper,, and  the  district  attorney  withdrew  it, 
and  apologized  for  it— Sawyer  v.  United  States, 
26  S.  Ct  575,  202  U.  S.  150,  50  L.  Ed.  972,  6 
Ann.  Cas.  269. 

An  improper  remark  by  the  district  at- 
torney in  Bumminpr  up  before  the  jury  is  not 
ground  for  reversing  a  conviction,  where  the 
court,  on  objection,  held  such  remark  to  be  im- 
proper, and  the  counsel  withdrew  it  and  apolo- 
gized for  it— Id. 

^=s>730«  Action  of  eonrt. 

See  14  Cent  T)ig.  Crim.  Law.  |  169S. 

On  a  trial  for  improper  use  of  the  mails, 
the  district  attorney,  addressing  the  jury,  said 
he  did  not  believe  there  were  12  men  to  be 
found  in  Illinois,  unless  "they  were  bought  up 
and  perjured  in  advance,  whose  verdict  I  would 
not  be  willing  to  take"  on  the  question  of  the 
obscenitjr  of  the  publication.  Defendant  except- 
ed to  this  language,  the  court  held  it  improper, 
and  the  attorney  immediately  withdrew  it 
Held,  that  the  error,  if  any,  was  cured. — Dun- 
lop  v.  United  States,  17  S.  Ct  375,  165  U.  S. 
4^  41  L.  Ed.  799. 

The  court  properly  interrupts  counsel  to  ask 
him  to  make  an  argument  that  dojes  not  tend  to 
degrade  the  administration  of  justice,  where 
counsel  is  appealing  to  race  prejudice,  and  is 
asking  the  jury  to  believe  a  white  man  not  on 
his  oath  before  a  negro  who  is  sworn,  adding 
that  the  jury  can  "swallow  those  niggers"  if 
it  wishes,  but  counsel  will  not  Judgment, 
United  States  v.  Battle  (C.  C.  1907)  154  F. 
540,  affirmed.— Battle  v.  United  States,  28  S. 
Ct  422,  209  U.  S.  36,  52  L.  Ed.  670. 

The  conduct  of  a  federal  district  attorn^ 
on  a  trial  for  murder,  in  characterizing  as  con- 
fessions certain  alleged  statements  of  the  pris- 
oner which  were  excluded  because  they  were 
not  freely  made,  does  not  require  a  reversal  of 
the  conviction,  where  the  court  told  the  jurors 
that  they  were  to  decide  the  case  on  the  testi- 
mony oiTthe  witnesses,  and  not  on  what  coun- 
sel might  say.— (1910)  Holt  v.  United  States, 
81  S.  Ct.  2,  218  U.  S.  245,  54  L.  Ed.  1021, 
20  Ann.  Cas.  1138,  affirming  judgment  United 
States  V.  Holt  (C.  C.  1909)  168  F.  141. 

(F)  PROVINCE  OF  COURT  AND  JURY  IN 

GENERAL. 
See- 
Banks  and  Banking,  ^s»257. 
Homicide,   <&=>268-276. 

^=:»731.  Fnnetions  as  Jndges  of  law  and 
facts  in  general. 

See   14   Cent    Dig.    Crim.    Law,    8§  1694.    1696;    31 
Cent.  Dig.  Larc.  8  ZOO ;    42  Cent.  Dig.  Rob.  8  40. 

In  criminal  cases,  the  determination  of  the 
law  is  for  the  court,  and  not  for  the  jury.— 
(U.  S.)  Sparf  V.  United  States,  156  U.  S.  51, 
15  S.  Ct.  273,  39  L.  Ed.  343. 

^=»733.   Qnestions  of  law  or  of  faot. 

See  14   Cent.   Dig.   Crim.   Law.   88  11S8,  lilhinu 
1697-1723,  1727,  1728. 

^=»736.  -*—  Preliminary     or     introdne* 
tory  qnestions  of  f  aet. 

See  14   Cent.   Dig.  Crim.   Law,   88  1219-1221,  1702. 

1702,  1705,  1716. 

Where  there  is  a  conflict  of  testimony  as 
to  whether  the  confessions  were  voluntary,  thai 


[Su>  Ct.Dig.~Page  8691 


CRIMINAL  LAW,  XII  (B) 


«s»769 


ifl  a  question  of  fact  for  the  Jury  to  determine. 
—Wilson  V.  United  States,  162  U.  S.  613,  16  S. 
Gt.  895,  40  L.  Ed.  1090. 


— *  Weight    and    snffloienoy   of 

evideaoe  In  general. 

See  14  Cent.  Dig.  Crlm.  Law.  H  U88.  1221. 1705.  1713, 
1716,   1717,  1727,   1728. 

The  sufficiency  of  the  evidence  is  solely  for 
the  jury.— Hoke  v.  United  States,  33  S.  Ct. 
281,  227  U.  S.  308,  57  L.  Ed.  523,  43  L.  R.  A. 
(N.  S.)  906,  Ann.  Gas.  1913E,  905,  affirming 
judgment  (D.  C.)  United  States  v.  Hoke,  187  F. 
992. 

^=:>754.  Instraetiona   inTadins   proTlnee 
of  jury. 

See  14  Cent  Dig.  Crlm.  Law,  88  1731-1802.  1853, 
1941;  18  Cent.  Dig.  Embea.  |  75;  36  Cent.  Dig. 
Hemic.  88  589.  602.  656;  33  Cent.  Dig.  Laro.  88  184. 
200,  201. 

^=s>755^.  — —  Goameiits  on  facts  or  ewi- 
denoe  in  seneraL 

See  14  Cent  Dig.  Crim.  Law,  88  1731-1765. 

A  statement  made  by  the  court,  while  re- 
capitulating the  evidence,  that  defendants  were 
armed,  having  rifles  and  cannon,  and  were  pro- 
vided with  ammunition  and  other  supplies, 
which  was  based  on  uncontroverted  testimony, 
is  not  ground  for  reversal. — Wiborg  v.  United 
States,  163  U.  S.  632,  16  S.  Ct  1127,  1197, 
41  L.  Ed.  289,  affirming  judgment  (D.  G.)  Unit- 
ed States  V.  Wiborg,  73  F.  159. 

^=>757.  Orediliility  of  witneaaes. 

See  14  Cent  Dig.  Crlm.  Law,  88  1772-1785 :  26  Cent. 
Dig.  Hemic.  88  680.  602;    32  Cent.  Dig.  Larc.  8  184. 

On  an  |ssue  as  to  self-defense,  five  witnesses 
testified  to  the  reputation  of  deceased  as  a  man 
of  quarrelsome  and  dangerous  character.  Of 
these,  one  testified  on  cross-examination  that  he 
had  been  arrested  for  murder,  but  was  acquitted 
and  had  been  discharged  from  arrest  for  gam- 
bling ;  another  testified  to  his  arrest  for  "fight- 
ing and  gambling" ;  another  testified  that  he 
had  been  arrested  for  selling  whisky,  but  dis- 
charged, and  had  never  been  convicted  of  any- 
thing ;  a  fourth  had  twice  served  a  jail  sentence 
for  whisky;  and  the  fifth  had  never  been  ar- 
rested. Held,  that  it  was  error  to  charge,  in 
regard  to  the  evidence  of  deceased's  character, 
that  reputation,  to  be  entitled  to  consideration, 
must  "come  from  a  pure  source,"  and  be  "the 
reflection  of  honest  and  conscientious  men,^)f 
men  who  possess  character  themselves";  and 
that,  "if  a  man  is  without  character  himself,  if 
his  action  has  been  characterized  by  crime,  if 
his  conscience  has  been  seared  by  criminal  con- 
duct, he  is  thus  rendered  incompetent  to  know 
what  character  is;  he  has  none  himself,  and 
he  is  incompetent  to  determine  when  other  men 
have  one";  and  to  charge  the  jury  "to  see  to  it 
that  it  is  the  reflection,  not  by  keepers  of  dives 
and  gambling  hells,  and  violators  of  law,  and 
prison  convicts,"  and,  if  it  comes  from  that 
Boucce,  "to  cast  it  aside  as  so  much  worthless 
matter,  invoked  wrongfully  in  cases  of  this 
character."— Smith  v.  United  States,  161  U.  S. 
85,  16  S.  Ct  483,  40  L.  Ed.  626. 

^=19758.  — *  GredibiUty  of  aoonsed. 

See  14  Cent  Dig.   Crlm.  Law,  88  1786-1789. 

A  person  accused  of  murder  having  testified 
in  his  own  behalf,  the  court  charged  that  there 
was  or  might  be  "a  conflict  as  to  the  material 
facts  between  the  statements  of  the  accused  and 
the  statements  of  the  other  witnesses  who  are 
telling  the  truth,"  and  that  "then  you  would 
have  a  contradiction  that  would  weigh  against 
the  statements  of  the  defendants  as  coming 
from  such  witness."  Held,  that  this  was  objec- 
tionable in  its  assumption  that  the  witnesses 


who  contradicted  defendant  were  telling  the 
truth.— Hicks  v.  United  States,  150  U.  S.  442, 
14  S.  Ct.  144,  37  L.  Ed.  1137. 

While  a  judge  cannot,  perhaps,  be  consider- 
ed as  going  outside  his  province  in  cautioning 
the  jury  about  giving  effect  to  the  testimony  of 
an  accused  person  in  his  own  behalf,  yet,  where 
the  statute  makes  the  accused,  on  his  own  re- 
quest, a  "competent"  witness,  its  policy  should, 
not  be  defeated  by  hostile  comments  of  the 
trial  judge,  whose  duty  it  is  to  give  reasonable 
effect  to  the  law.— Id. 

Where  the  defendant  testifies  in  his  own 
behalf,  the  court  is  not  at  liberty  to  charge  the 
jury,  directly  or  indirectly,  that  he  is  not  to  be 
believed,  because  he  is  the  defendant;  but,  on 
the  other  hand,  it  may,  and  sometimes  ought,  to 
remind  the  jury  that  interest  creates  a  motive 
for  false  testimony;  that  the  greater  the  in- 
terest the  stronger  the  temptation;  and  that 
the  interest  of  the  defendant,  being  of  a  char- 
acter not  possessed  by  other  witnesses,  is  a 
matter  which  'may  seriously  affect  the  cred- 
ibility of  his  testimony.— Reagan  v.  United 
States,  157  U.  S.  301,  15  S.  Ct.  610,  39  L.  Ed. 
709. 

Defendant  having  testified  in  his  own  be- 
half, the  courtp  after  giving  general  instruc- 
tions for  weighing  testimony,  and  directing  at- 
tention to  the  interest  which  might  infiucnce 
witnesses,  further  charged  that,  above  all 
things,  the  jury  were  to  see  whether  defendant's 
statement  was  corroborated  by  the  proven 
facts ;  that,  if  so  corroborated,  it  was  strength- 
ened to  the  extent  of  the  corroboration,  and, 
if  not,  it  was  to  be  judged  by  its  own  inherent 
truthfulness.  Held,  that  in  this  there  was  no 
error.— Johnson  v.  United  States,  157  U.  S. 
320,  15  S.  Ct  614,  39  L.  Ed.  717. 

The  court,  after  remindinpr  the  jury  that 
the  defendant  was  the  only  living  witness  of 
the  killing,  and  that  the  other  witness  could 
not  speak,  "except  as  he  speaks  by  his  body 
as  it  was  found,  having  been  denied  even  the 
right  of  decent  burial,  by  the  dead  body  of  his 
horse,  by  the  concealed  weapons,  and  the  con- 
cealed saddle,  by  the  blood  stains  that  were 
obliterated,"  told  them  that  they  were  to  see 
whether  these  circumstances  "harmonize  with 
this  statement  of  the  transaction  as  given  by 
the  defendant,  bearing  in  mind  that  he  stands 
before  you  as  an  interested  witness,  while  these 
circumstances  are  of  a  character  that  they  can- 
not be  bribed ;  that  cannot  be  dragged  into  per- 
jury. Held  erroneous.— Hickory  v.  United 
States,  160  U.  S.  408,  16  S.  Ct.  327,  40  L.  Ed. 
474. 

^=:>750.  — *  Inf erenoea  from  .eTldenee. 

See  14  Cent.  Dig.    Crlm.   Law,    88   1737,    1738,    1790- 
1793:    82  Cent  Dig.  Larc.  8  200. 

An  instruction,  given  with  reference  to  the 
count  of  an  indictment  charging  defendant  with 
facilitating  the  transportation  of  smuggled  opi- 
um, that  if,  as  was  testified,  defendant's  drafts 
were  paid  out  of  the  proceeds  thereof,  and  the 
balance  of  the  proceeds  was  deposited  to  defend- 
ant's credit,  the  circumstances  would  be  incon- 
sistent with  defendant's  innocence  of  the  trans- 
portation, as  ordinarily  men  do  not  deposit 
money  to  the  credit  of  other  people,  or  to  pay 
the  debts  of  others,  unless  the  money  belongs 
to  those  people,  and  there  is  some  understand- 
ing that  it  is  to  be  done,  but  that  defendant 
denied  that  he  had  any  knowledge  of  the  trano- 
action,  and  that  it  was  for  them  to  say  whether 
his  denial  was  overcome  by  the  testimon;r  of 
the  government,  leaves  all  the  facts  to  the  jury, 
and  does  not  too  strongly  state  the  inference 
to  be  drawn  from  the  facts  if  found  against 
defendant.— Dunbar  v.  United  States,  156  U. 
S.  185,  15  S.  Ct  325,  39  L.  Ed.  390,  aflirming 
judgment  (D.  C.)  United  Stotes  v.  Dunbar,  60 
Fed.  75. 
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The  court  said:  "The  law  recognizes  an- 
other proposition  as  true,  and  it  is  that  *the 
wicked  flee  when  no  man  pursueth,  but  the  in- 
nocent are  as  bold  as  a  hon.'  That  is  a  self- 
evident  proposition  that  has  been  recognized 
so  often  oy  mankind  that  we  can  take  it  as  an 
axiom,  and  apply  it  to  this  case."  Held,  that 
this  was  erroneous,  as  saying  that  the  presump- 
tion or  guilt  from  flight  was  so  conclusive  that 
it  was  the  dutv  of  the  jury  to  act  on  it  as  an 
axiomatic  proor.— Hickory  v.  United  States,  160 
U.  S.  408,  16  S.  Ct.  327,  40  L.  Ed.  474. 

A  charge  that  the  flight  of  the  accused  is 
"a  silent  admission  by  the  defendant  that  he  is 
unwilling  or  unable  to  face  the  case  against 
him,*'  and  that  it  is  **in  some  sense,  feeble  or 
strong,  as  the  case  may  be,  a  confession,  and  it 
comes  in  with  other  Incidents,  the  corpus  delicti 
being  proved,  from  which  guilt  may  be  cumula- 
tively inferred,"  is  error. — Starr  v.  United 
States,  17  S.  Ct  223.  164  U.  S.  627,  41  L.  Ed. 
577. 

^=»761.  — — >  Assumptions  as  to  facts. 

See  14  Cent.  Dig.  Crim.  Law.  SS  1781.  1738.  1754-1764, 
1771,  1858;  26  Cent.  Dig.  Homlc.  {(  682,  599.  607.  621; 
82  Cent.  Dig.  Larc.  SI  184.  201. 

On  trial  of  an  indictment  for  murder  of  an 
officer  while  seeking  to  arrest  defendant,  in- 
volving the  question  of  self-defense,  the  judge, 
in  charging  tne  jury,  in  strong  terms,  expressed 
indignation  at  the  homicide,  and  urged  argu- 
mentatively  the  necessity  of  vindicating  and 
upholding  the  law.  Held,  that  his  remarks  were 
not  consistent  with  due  regard  to  the  right 
and  duty  of  the  jury  to  exercise  an  independent 
judgment. — Starr  v.  United  States,  153  U.  S, 
614,  14  S.  Ct.  919,  38  L.  Ed.  841. 

The  refusal  to  give  a  requested  instruction 
upon  the  necessity  of  corroborating  the  testi- 
mony of  an  accomplice  is  not  error,  where  the 
request  assumes  that  the  witness  was  an  accom- 
plice, a  conclusion  which  was  controverted,  and 
against  which  the  jury  might  have  found,  in 
the  light  of  the  testimony.— Holmgren  v.  Unit- 
ed States,  30  S.  Ct.  588,  217  IJ.  S.  500,  54 
L.  Ed.  861.  19  Ann.  Cas.  778,  affirming  judg^ 
ment  (1907)  156  F.  439,  84  O.  0.  A.  301. 

^=:»762«  — — >  Opinion,     or     belief     as     to 
facts. 

See  14  Cent  Dig.'  Grim.  Law,  IS  1731.  1750,  1754. 
1758.  1759,  1769;    26  Cent  Dig.  Homic.  89  681,  656. 

In  the  federal  courts,  an  expression  of  opin- 
ion on  the  facts  by  the  court  is  permissible. — Al- 
lis  V.  United  States,  155  U.  S.  117,  15  S.  Ct 
36,  39  L.  Ed.  91. 

^=s>763,  764.  — — >  "Weisht  and  snffleienoy 
of  oTldenee. 

See  14  Cent  Dig.  Crim.  Law.  |9  1731-1748.  1762. 
1768.  1770;  18  Cent  Dig.  Bmbez.  8  75 :  26  Cent  Dig. 
Homlc.  98  579.  603.  631.  648 ;   32  Cent  Dig.  Larc.  8  184. 

Defendant  (who  was  a  member  of  a  ves- 
sel's crew),  after  a  quarrel  with  the  captain, 
shot  and  killed  him  in  his  cabin.  By  his  own 
testimony,  he  then  thought  of  the  mate,  and, 
talcing  three  pistols,  went  on  deck,  and  called 
the  mate,  or  waited  for  him,  to  come  down 
from  aloft  When  the  mate  reached  the  deck 
and  came  towards  him  defendant  shot  him  three 
or  four  times.  The  only  evidence  tending  to 
show  present  provocation  was  defendant's  state- 
ment that  the  mate  came  towards  him  as  if  to 
attack  him  with  a  marline  spike  which  hung 
around  his  neck;  but  defendant  also  testified 
that  he  stood  three  feet  above  the  deck  where 
the  mate  was,  and  that  the  mate  asked  him 
not  to  shoot.  Heldt  that  it  was  not  error  to 
instruct  tlie  jury  that,  if  they  found  defendant 
guilty  of  felonious  hon^icide,  thore  waa  nothing 
in  the  evidence  to  reduce  it  below  the  grade 
of  murder.— Andersen  v.  Uniteci  states,  18  S. 
Ct.  689,  170  U.  S.  481,  42  L.  Ed.  1116. 

Ck)mments  of  trial  court  as  to  consideration 
to  be  given   written   evidence,  are  not  ground 


for  reversal  where  they  amount  only  to  the 
declaration  of  an  abstract  principle  and  do  not 
take  from  the  jury  their  province  of  weighing 
the  evidence.— (1912)  Hyde  v.  United  States, 
32  S.  Ct  793,  225  U.  S.  347,  66  L.  Ed.  1114, 
Ann.  Cas.  1914A,  614,  affirming  judgment  35 
App.  D.  C.  451. 

An  Instruction  that  there  was  evidence  to 
corroborate  the  testimony  of  an  accomplice  is 
not  objectionable  as  instructing  the  jury  that 
there  was  corroborating  evidence. — ^Bennett  v. 
United  States,  33  S.  Ct,288,  227  U.  S.  333,  67 
L.  Ed.  531,  affirming  judgment  194  F.  630,  114 
C.  C.  A.  402. 

^s»768.  — —  Instraotionfl  as  to  dutlea  of 
Jury, 

See  14  Cent   Dig.  Crim.    Law.   8|  1798-1801,  1941, 
1996;    26  Cent  Dig.  Homic.  8  583. 

On  a  trial  for  a  violation  of  the  neutDality 
law,  the  court  said  that  it  seemed  to  it  to  be 
free  from  reasonable  doubt  that  certain  acts 
in  which  defendants  participated  constituted  a 
military  expedition,  but  that  the  question  was 
for  the  jury,  the  court  "reminding  you  that  the 
responsibility  of  deciding  it  rests  upon  you 
alone.'*  Held,  not  such  a  trespass  on  the 
province  of  the  jury  as  to  constitute  error.— 
Wiborg  V.  United  States,  163  U.  S.  632.  16  S. 
Ct  1127,  1197.  41  li.  Ed.  289,  affirming  judg- 
ment (D.  0.)  United  States  ▼.  Wiborg,  73  F. 
159. 

(Q)  NECESSITY,  REQUISITES,  AND  SUF- 
FICIENCY OF  INSTRUCTIONS. 

In  particular  criminal  protecutiont^ 

See~ 
Banks  and  Banking,  ^=9257. 
Conspiracy,  ^=»48. 
Homicide,    «=>283-^309. 
Intoxicating  Liquors,  $=»23di 
Rape,  ^;=»59. 


^=»773.  Insanity. 

See  14  Cent  Dig.  Crim.  Law,  H  1821-18S8. 

A  requested  instruction  as  to  the  insanity 
of  the  accused  is  properly  refused  where  there 
is  only  the  merest  shadow  of  evidence  that 
such  accused  was  not  of  sound  mind,  and  the 
judge  has  instructed  the  jury  that  the  burden 
of  proof  is  on  the  government  to  prove, sanity 
beyond  a  reasonable  doubt,  and  told  the  jury,  to 
consider  all  the  evidence,  including  the  bearing 
of  the  prisoner  and  the  manner  of  his  own  tes- 
timony, and  stated  the  evidence  relied  upon  by 
him.  Judgment,  United  States  v.  Battle  (C.  C. 
1907)  154  F.  540,  affirmed.— Battle  v.  United 
States,  28  S.  Ct  422,  209  U.  S.  36,  52  L.  Ed. 
670. 

^s>776.  Gharaotor. 

See  14  Cent  Dig.  Crim.  Law.  ||  1B38-1846. 

Evidence  of  the  pood  character  of  the  de* 
fendant  may  be  considered,  in  connection  with 
the  other  evidence,  to  create  a  reasonable  doubt 
of  his  guilt,  and  a  charge  that  it  can  be  con- 
sidered only  when  the  other  evidence  raises 
such  a  doubt  is  therefore  erroneous.— Edgington 
V.  United  States,  17  S.  Ct  72,  164  U.  S.  301, 
41  L.  Ed.  467. 

^=s>777H*  Statement  and  reTiew  •£  sri- 
denee. 

See  14  Cent  Dig.  Crim.  Law,  |  1807.  ^^ 

The  court  need  not  in  its  charge  recapitu- 
late all  tie  items  of  evidence,  nor  even  all  the 
evidence  bearing  on  a  single  question;  espe- 
cially where  it  tells  the  jury  that  there  is  other 
evidence  than  that  mentioned,  and  that  they 
should  give  it  as  full  consideration  as  that  men- 
tioned.—Allis  V.  United  States,  155  U.  S.  117, 
15  S.  Ct  36,  39  li.  Ed.  91. 
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^=>778|,  Pre«iiiiiptlo]iJi    and    burilea    of 
proof. 

See  14  Cent  Dig.  Crim.  Law,  U  1846-1852.  18S4-1857, 
1960.  1967:  26  Cent.  Dig.  Hemic,  fi  632;  32  Cent.  Dig. 
Larc.  §  186. 

A  charge  that  the  burden  of  proof  had  shift- 
ed, under  the  circumstances  of  the  case,  and 
that  it  was  incumbent  on  the  accused  to  show 
the  lawfulness  of  their  acts,  is  erroneous,  es- 
pecially where  the  court  refuses  to  chars:e,  as 
to  the  presumption  of  innocence. — Coffin  v. 
United  States,  156  U.  S.  432,  15  S.  Ct  394,  39 
L.  Ed.  4S1. 

The  court  may  charge  the  jury  that  false 
evidence,  knowingly  invoked  by  defendant,  may 
be  considered  against  him. — ^AUen  v.  United 
States.  17  S.  Ct  154,  164  U.  S.  492,  41  L. 
Ed.  528. 

An  instruction  that  an  attempt  to  escape, 
made  after  man:r  months  of  confinement,  and 
comparatively  without  danger,  tended,  though 
only  slightly,  to  prove  guilt,  was  as  favorable 
to  the  accused  as  he  could  demand  where  the 
only  testimony  on  that  subject  related  to  an 
escape  made  in  October  following  an  arrest  in 
June,  and  was  objected  to  solely  on  the  ground 
that  the  escape  was  too  remote  from  the  com- 
mission of  the  offense  and  the  arrest  and  im- 
prisonment to  be  entitled  to  go  to  the  jury. — 
Bird  y.  United  States,  23  S.  Ct  42,  187  U. 
8.  118,  47  L.  Ed.  100. 

The  jury  is  correctly  instructed  as  to  the 
presumption  of  innocence  where  the  court  states 
that  a  criminal  prosecution  begins  with  the 
presumption  that  the  defendant,  although  ac>- 
cused,  is  innocent,  and  that  to  overcome  this 
legal  presumption  the  evidence  must  be  clear 
and  convincing,  and  sufficiently  strong  to  con- 
vince the  jury  beyond  a  reasonable  doubt  that 
the  defendant  is  guilty.— (1910)  Holt  v.  United 
States,  31  S.  Ct.  2,  218  U.  S.  245,  54  L.  Ed. 
1021,  20  Ann.  Cas.  1138,  affirming  judgment 
United  States  v.  Holt  (O.  C.  1909)  168  F.  141. 

There  is  no  error  in  instructing  that,  while 
the  burden  of  proof  is  on  accused  that  he  was 
insane  at  the  time  of  the  killing,  the  jury  can- 
not convict  if  there  is  a  reasonable  doubt  as 
to  his  sanity. — Matheson  v.  United  States,  33 
S.  Ct.  355,  227  U,  S.  540,  67  L.  Ed.  631. 

^=»779.  Aotfl   and   declarations    of   con- 
spirators and  oodef  endants. 

See  14  Cent  Dig.  Crim.  Law,  9  1858. 

An  instruction  which  assumes  that  an  ac- 
complice who  is  present  for  the  purpose  of  aid- 
ing and  abetting  in  a  murder,  but  refrains  from 
so  aiding  and  abetting  because  it  is  not  neces- 
sary for  the  accomplishment  of  the  purpose,  is 
equally  guilty  as  if  he  had  actually  participat- 
ed, is  erroneous,  when  there  is  no  evidence  of 
any  previous  conspiracy  to  commit  the  murder, 
—Hicks  ▼.  United  States,  150  U.  S.  442,  14  S. 
Ct.  144,  37  L.  Ed.  1137, 

^=»782.  Determination  of  sufficiency  of 
evidence  in  generaL 

See  14  Cent  Dig.  Crim.  Law,  9S  1847.  1849.  1861, 
1852.  1877,  1878,  1880-1882,  1906,  1907,  1909-1911,  1960, 
1966.  1967. 

There  is  no  error  in  instructing  the  jury 
that  there  is  nothing  to  prevent  them  from 
applying  to  the  facts  of  the  case  "the  same 
rules  of  good  common  sense,  subject  always, 
of  course,  to  a  conscientious  exercise  of  that 
common  sense,  that  you  would  apply  to  any 
other  subject  that  came  under  your  considera- 
tion, and  that  demanded  your  judgment." — 
Dunlqp  V.  United  States,  17  S.  Ct  375,  165  U. 
S.  486;  41  L.  Ed.  799. 

An  instruction  that,  in  determining  the  is- 
sue of  self-defense,  the  jury  must,  under  the 
evidence,  consider  the  situation  of  the  parties 
and   the  surroonding  drcumstancesy   "together 


with  the  testimony  of  witnesses  for  the  prosecu- 
tion as  well  as  the  evidence  of  the  defendant,*' 
is  not  open  to  the  objection  that  it  authorized 
the  consideration  of  the  testimony  of  the  wit- 
nesses for  the  prosecution  even  if  untrue,  and 
withdrew  from  the  jury  in  passing  on  that  issue 
all  of  the  evidence  for  the  de^ndant  except 
his  own  testimony,  when  considered  with  other 
instructions  giving  the  rule  as  to  the  credibil- 
ity of  witnesses,  and  enjoining  the  jury  to  con- 
sider the  whole  evidence  and  render  a  verdict 
in  accordance  with  the  facts  proved,  and  to 
determine  from  the  evidence  the  respective  sit- 
uations of  the  several  parties. — Bird  v.  United 
States,  23  S.  Ct.  42,  187  U.  S.  118,  47  L.  Ed. 
100. 

^=»783^«  Ezclnding  evidence  from  con« 
sideration. 

See  14  Cent  Dig.  Crim.  Law.  S8  1879.  1986. 

The  court  may  charge  the  jury  to  disregard 
all  evidence  they  find  to  be  false.— Allen  v. 
United  States,  17  S.  Ct  154,  164  U.  S.  492, 
41  L.  Ed.  528. 

^»784.   Oironmstantial  evidence. 

See  14  Cent  Dig.  Crim.  Lew,  5S  1883-1888,  1922. 
1960. 

It  is  not  reversible  error  for  the  court  to 
say,  in  its  charge^  that  persons  who  assert  that 
it  is  cruel  and  criminal  to  convict  upon  circum- 
stantial evidence  are  fools,  or  knaves,  or  sym- 
pathetic criminals. — Hickory  v.  United  States, 
151  U.  S.  303,  14  S.  Ct.  334,  38  L.  Ed.  170. 

^=>785.   Credibility  of  witnesses. 

See  14  Cent  Dig.  Crim.  Law.  8S  1774,  1776-1781. 
1889-1894;    29  Cent  Dig.  Int  Llq.  {  833. 

A  charge  declaring  it  to  be  a  necessary  con- 
dition  of  the  admissibility  of  evidence  of  the 
general  bad  character  for  truth  of  a  witness 
whom  it  is  sought  to  impeach,  that  it  ''must  be 
founded  upon  a  state  that  is  dispassionate; 
must  grow  out  of  the  dispassionate  judgment  of 
men  who  are  honest  men  and  good  men,  and 
able  and  competent  to  make  up  a  judgment  of 
that  kind";  and  that  "it  is  not  the  judgment 
of  the  bad  people,  the  criminal  element,  the 
man  of  crime,  that  is  to  fasten  upon  a  man 
and  blacken  his  name/*— is  error.  Mr.  Justice 
Brewer,  Mr.  Justice  Brown,  and  Mr.  Justice 
Peckham  dissenting. — ^Brown  v.  United  States, 
17  S.  Ct  33,  164  U.  S.  221,  41  L.  Ed.  410. 

^=>786«   Credibility      of     testimony      or 

statement  of  accnaed. 

See  14  Cent  Dig.  Crim.  Law.  8S  1787,  1895-1901, 
1960,  1984. 

The  court,  after  reminding  the  jury  that 
defendant  was  the  only  living  witness  of  the 
killing,  and  that  the  other  witness  could  not 
speak,  "except  as  he  speaks  by  his  body  as  it 
was  found,"  told  them  that  they  were  to  see 
whether  these  circmnstances  "harmonize  with 
the  statement  of  the  transaction  as  given  by 
the  defendant,  bearing  in  mind  that  he  stands 
before  you  as  an  interested  witness,  while  these 
circumstances  are  of  a  character  that  they  can- 
not be  bribed,  e  e  ♦  but  they  stand  as 
bloody,  naked  facts  before  you,  speaking  for  de- 
ceased and  justice,  in  opposition  to  and  con- 
fronting defendant,  who  stands  before  you  as  an 
interested  party."  Held  erroneous,  as  improp- 
erly denouncing  the  testimony  of  accused. — 
Hickory  v.  United  States,  160  U.  S.  408,  16  S. 
Ct  327,  40  L.  Ed.  474. 

^=s>780.  Reasonalile  donlit. 

See  14  Cent.  Dig.  Crim.  Law,  S8  1846-1849.  1861. 
1880,  1904-1922,  1960,  1967;  26  Cent  Dig.  Homtc.  | 
478. 

A  charge  to  the  jury,  that  if,  after  an  im- 
partial comparison  and  consideration  of  all  tHe 
evidence,  they  can  truthfully  say  that  they 
have  an  abiding  conviction  of  the  defendant's 
guilt,   such   as   they   would   be  willing   to   act 
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apon  in  the  more  weighty  and  important  mat- 
ters relating  to  their  own  affairs,  they  have  no 
reasonable  dou-bt,  is  not  erroneous. — Hopt  v. 
People  of  Territory  of  Utah,  120  U.  S.  430,  7 
S.  Ot  614,  30  Ia  Ed.  706,  affirming  judgment 
People  y.  Hopt,  4  Utah,  247,  9  Pac.  407. 

An  instruction  on  reasonable  doubt,  that 
no  attempt  would  be  made  to  define  it  beyond 
saying  it  was  not  an  unreasonable  doubt;  that 
by  a  reasonable  doubt  they  were  not  to  under- 
stand that  all  doubt  was  to  be  excluded;  that 
it  was  impossible,  in  the  determination  of  these 
questions,  to  be  absolutely  certain;  that  they 
were  required  to  decide  the  questions  submitted 
on'  the  "strong  probabilities '  of  the  case,  and 
the  probabilities  must  be  so  strong  as  not  to 
exclude  all  doubt  or  possibility  of  error,  but  as 
to  exclude  reasonable  doubt,— cannot  be  com- 
plained of  because  failing  to  instruct  what  con- 
stituted a  reasonable  doubt,  or  because  of  the 
use  of  the  term  ''strong  probabilities/'— Dunbar 
v.  United  States,  156  U.  S.  185,  15  S.  Ct.  325, 
38  L.  Ed.  890,  affirming  judgment  (D.  G.)  Unit- 
ed States  v.  Dunbar,  60  F.  75. 

An  instruction  defining  reasonable  doubt 
held  sufficiently  favorable  to  the  accused. — 
Wilson  v.  United  States,  84  S.  Ct  347,  232 
U.  S.  563,  68  L.  Ed.  728. 

^s»792.  PHnolpals    and    Aooessories, 

See  14  Cent  Dig.  Crim.  Law,  ||  1818-1820. 

Where  ambiguous  words  and  actions,  heard 
and  seen  from  a  distance,  are  relied  upon  to 
connect  defendant,  as  aider  and  abettor,  with 
a  murder  committed  by  one  of  his  two  com- 
panions upon  the  other,  it  is  error  for  the 
court,  in  charging  as  to  the  effect  of  defend- 
ant's use  of  encouraging  woids  and  actions,  to 
omit  a  further  statement  that  they  must  have 
been  used  with  an  intention  to  encourage  and 
abet— Hicks  y.  United  States,  150  U.  S.  442, 
14  S.  Ct  144,  37  K  Ed.  1137. 

^=»793.  Codefendants. 

See  14  Cent  Dig.  Crlm.  Law,  H  1868.  1939. 

Where  separate  indictments  against  differ- 
ent defendants  are  tried  together,  an  instruc- 
tion that  the  jury  may  find  all  of  defendants 
guilty,  or  find  some  guilty  and  some  not  guilty. 
but  they  cannot  find  a  verdict  as  to  some  ana 
disagree  as  to  others,  is  erroneous. — Bucklin 
y.  United  States,  159  U.  S.  680,  682,  16  S.  Ct 
182,  40  L.  Ed.  304,  305. 

^=»707.  Power    of    reooaunoiidatioii    to 
meroy. 

See  14  Cent  Dig.  Crim.  Law,  §9  1936-1937. 

Under  Comp.  Laws  Utah  1876,  p.  586,  pro- 
yiding  that  every  person  guilty  of  murder  in 
the  first  degree  shall  suffer  death,  or,  upon  the 
recommendation  of  the  jury,  may  be  imprison- 
ed at  hard  labor  for  life,  at  the  discretion  of 
the  court,  the  failure  of  the  court,  on  a  trial 
for  murder,  to  instruct  the  jur^  as  to  their 
right  to  make  such  recommendation,  is  revers- 
ible error  where  a  verdict  of  guilty  of  murder 
in  the  first  degree  is.  returned,  as,  in  the  ab- 
sence of  such  recommendation,  the  court  can 
only  impose  the  death  penalty. — Calton  -v. 
Utah,  130  U.  S.  83,  9  S.  Ct  ^5,  32  L.  Ed. 
870. 

^=»807«  ArsiunentatiTe  inatmotloiiB. 

Sea  14  Cent  Dig.  Crlm.  Law.  99  1806.  1969.  1960. 

Where  the  ^avamen  of  the  offense  charged 
is  intent  to  injure  or  defraud,  an  iUustratiou 
which  is  apt  and  fair,  contained  in  the  charge, 
and  put  in  the  form  of  a  question  without  a  ay 
affirmation  as  to  the  intent  that  must  be  pre- 
sumed therefrom,  is  not  open  to  the  objection 
of  **arguinz  the  testimony,"  though  it  bears 
hard  on  defendant  because  the  transaction  with 
which  he  is  charged  was  of  like  character  to 
the  one  mentioned  in  the  illustration,  and  in- 
dicative of  the  same  intent— Allis  y.   United 


States.  155  U.  a  117,  15  S.  Ot  36.  39  L.  Ed. 

^^811.  Undne  promlneaee  of  partien* 
lar  matters. 

See  14  Cent   Dig.  Crlm.   Law,  H  1787,  1969-1972: 
26  Cent  Dig.  Hemic.  9  602.      .  •«.  "^  «". 

The  accused  cannot  properly  single  oat  the 
absence  of  one  of  several  possible  motives  for 
the  commission  of  the  offense,  isolate  it  in  an 
instruction  from  all  the  other  facts,  and  de- 
mand that  the  court  shall  instruct  the  jury 
as  to  the  weight  to  be  given  to  this  particular 
fact  independent  of  all  the  other  evidence- 
Coffin  V.  tfnited  States,  162  U.  S.  664,  16  S. 
Ct  943.  40  Ia  Ed.  1109.  w^     «  o. 

The^  refusal  of  a  requested  instruction 
which  singles  out  certain  testimony  as  deter- 
minative of  a  reasonable  doubt  of  guilt  is  not 
error,  even  if  such  instruction  be  a  correct  one, 
where  the  whole  case  is  submitted  to  the  jury. 
--Bird  V.  United  States,  23  S.  Ct  42.  187  U. 
S.  118,  47  L.  Ed.  100. 

The  trial  court  ia  not  required  to  give  a 
requested  instruction  in  a  criminal  case  which 
singles  out  and  emphasizes  an  isolated  fact— 
Perovich  v.  United  States,  27  S.  Ct  456,  205 
U.  S.  86,  51  L.  Ed.  722. 

^^814.  AppUoAtlon    of   lastmotions   to 

OMO. 

See  14  Cent  Dig.  Crlm.  Law.  S|  1821.  1833.  1831, 
1860,  1866.  1883.  1890,  1924.  1979-1986.  1987. 

Where  the  evidence,  in  a  criminal  trial, 
tends  to  show  the  commission  of  the  crime 
charged,  it  is  proper  to  instruct  that  there 
can  be  no  conviction  of  an  offense  included  in 
or  less  than  the  one  charged.— Sparf  v.  United 
States,  156  U.  S.  51,  15  §.  Ct.  273,  39  U  Ed. 

Instructions  not  based  on  facts  in  proof 
are  erroneous.— Bird  v.  United  States.  23  S. 
Ct  42,  187  U.  S.  118,  47  L.  Ed,  100. 

An  instruction  not  within  the  iaaaes  not 
supported  by  the  evidence  is  properly  refused. 
—Battle  y.  United  States.  28  S.  Ct  422,  209 
U.  S.  36,  52  L.  Ed.  670,  affirming  judgment 
United  States  v.  Battle  (C.  a  1907)  154  F. 
540. 

^^815.  Instmotions  ezolndlns  or  Isnov* 
ins  issnes,  defensest  or  otI* 
denoe. 

Bee  14  Cent  Dig.  Crim.  Law.  |§  1922.  1966. 

Instructions  which  leave  the  iury  to  pass 
upon  the  vital  question  of  the  guilt  of  a  per- 
son charged  with  homicide,  without  reference 
to  his  evidence,  are  erroneous,  when  he  him- 
self has  testified  to  his  own  belief  that  hia 
life  was  in  danger,  and  to  the  facts  that  led 
him  so  to  believe.— Bird  y.  United  States.  21 
S.  Ct  403,  180  U.  S.  856,  45  L.  Ed.  570. 

^^822.  Cqnstmotion  and  offoot  of 
charge  as  a  "whole. 

See  14  Cent   Dig.  Crim.  Law,  SI  1990,  1991«  1994, 
1996;    16  Cent  Dig.  Crim.  Law.  8  S168. 

A  portion  of  a  charge,  which  inaufficiently 
states  the  essentials  of  the  crime,  will  not  be 
held  harmless  because  a  full  and  correct  state- 
ment of  the  law  is  given  in  other  portions.— 
Mills  V.  United  Stotes,  17  S.  Ct  210,  164  U. 
S.  644,  41  L.  Ed.  584. 

A  charge,  on  a  trial  for  murder,  that  the 
recent  use  of  whisky  by  the  defendant  ia  no 
defense,  is  not  erroneous,  where  the  court  has 
already  charged  that  there  must  be  a  willful 
and  intentional  killing  in  order  to  warrant  a 
conviction  of  murder.— Hotema  v.  United 
States.  22  S.  Ct  885,  186  U.  S.  413,  46  L. 
Ed.  1225. 
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^s>82ar.  Error  in  iiuitrmetlons  cured  by 
withdrawal  or  giviiic  €»t]ier 
instmotioiis. 

See  14  Cent.  Dig.  Crim.  Law.  S8  1992-1995;  16 
Cent.  Dig.  Crlm.  Law.  §  3158;  26  Cent.  Dig.  Homic. 
§1  718.  719. 

Under  Code  Cr.  Proc.  Utah,  }  257,  provid- 
ing that  the  trial  judge  may  "state  the  testi- 
mony and  declare  the  law/'  but  "must  not 
charge  the  jury  in  respect  to  matters  of  fact/' 
the  judge  may  state  to  the  jury,  in  a  murder 
case,  what  the  statute  defines  as  murder  in  the 
first  degree  and  murder  in  the  second  degree, 
but  it  is  error  for  the  court  to  remark  that  "an 
atrocious  and  dastardly  murder  had  been  com- 
mitted by  some  one,"  and  the  error  was  not 
cured  by  a  previous  statement  by  the  judge  that 
the  jury  are  "the  sole  judges  of  the  credibility 
of  the  witnesses  and  of  the  weight  of  the  evi- 
dence and  of  the  facts/' — Hopt  v.  People  of  Ter- 
ritory of  Utah,  110  U.  S.  574,  4  S.  Ct.  202,  28 
L.  Ed.  262. 

Instructing  on  trial  of  a  carrier  for  giving 
rebates  to  take  into  consideration  the  absence 
of  a  certain  witness  and  the  nonproduction  of 
books  in  which  entries  were  made  concerning 
the  transactions  in  question  is  not  prejudicial 
error,  where  the  jurors  are  left  to  attach  such 
weight  to  these  circumstances  as  they  see  fit, 
and  ^re  further  instructed  that  there  is  no  evi- 
dence that  the  defendant  or  those  who  control- 
led its  corporate  action  destroyed  or  failed  to 
produce  any  paper  for  which  the  government 
aaked.  Judgment  (C.  C.)  United  States  v.  New 
York  Cent.  &  H.  R.  R.  Co..  146  F.  298 ;  Same 
v.  Guilford,  Id.,  affirmed.— New  York  Cent.  & 
H.  B.  R.  Co.  V.  United  States,  29  S.  Ct.  304, 
212  U.  S.  481,  53  U  Bd.  613. 

(H)  REQUESTS  FOR  INSTRUCTIONS. 

^ss>BZ^,  Heoeisity  in  Koaeral. 

See  14  Cent.  Dig.  Crlm.  Law,  {)  199«-2004 ;  26  Cent. 
Dig.  Homic.  98  €16,  651. 

If  the  accused  wishes  specific  charges  as  to 
the  legal  weight  to  be  attached  to  testimony  in 
support  of  an  alibi,  he  must  make  a  request 
therefor.— Goldsby  v.  United  States,  160  U.  S. 
70.  16  S.  Ct.  216,  40  L.  Ed.  343. 

A  party  cannot  be  heard  to  complain  of  the 
failure  of  the  court  to  instruct  upon  a  particu- 
lar feature  oi  the  case,  where  he  has  not  request- 
ed a  proper  instruction  upon  the  subject. — 
Humes  v.  United  States,  18  S.  Ct.  602,  170  U. 
S.  210,  42  L.  Bd,  1011. 

^=s>829.  Iiifltniotiona  already  giTen. 

See  14  Cent.  Dig.  Crim.  Law,  S  20U. 

Instructions  on  the  question  of  reasonable 
doubt,  though  correctly  given,  cannot  be  regard- 
ed as  covering  the  subject  of  the  presumption 
of  innoceuce,  and  it  is  error  to  refuse  to  give  a 
separate  Instruction  on  the  latter  subject.— 
Coffin  V.  United  States,  156  U.  S.  432,  15  S. 
Ct.  394,  39  h.  Ed.  481;  Cochran  v.  Same. 
157  U.  S.  286,  15  S.  Ct  628,  39  L,  Ed.  704. 

Requested  instructions,  which  are  already 
substantially  given  and  covered  by  the  general 
charge,  or  special  instructions,  are  properly  re- 
fused.—Coffin  V.  United  States,  162  U.  S.  664, 
16  S.  Ct  943,  40  L.  Ed.  1109;.  Humes  v.  Unit- 
ed States,  18  S.  Ct  602,  170  U.  S.  210,  42  L. 
Ed.  1011;  Holt  V.  United  States,  31  S.  Ct.  2, 
218  U.  S.  245,  54  L.  Ed.  1021,  20  Ann.  Cas. 
1138,  affirming  judgment  United  States  v.  Holt 
(C.  C.)  168  F.  141 ;  Bennett  v.  United  States, 
33  S.  Ct  288,  227  U.  S.  333.  57  L.  Ed.  531, 
affirming  judgment  194  F,  630, 114  C.  C.  A.  402. 

Where,  in  a  criminal  trial,  the  court  tells 
the  jury  that  they  may  consider  the  admitted 
fact  that  the  defendant  was  a  man  of  good  char- 
acter,  and  give  it  such  weight  as  they   think 


proper  under  all  the  evidence,  and  that  defend- 
ant is  entitled  to  a  reasonable  doubt,  it  is  not 
error  to  refuse  a  request  to  charge  that  **the  evi- 
dence of  good  character,  when  established  By 
the  evidence  in  a  case,  taken  in  connection  with 
all  the  other  evidence,  may  generate  a  reason- 
able doubt  of  the  guilt  of  the  defendants."— 
White  V.  United  States,  17  S.  Ct.  38,  164  U.  S. 
100,  41  Im  Ed.  565. 

The  court  having  charged  that  the  pre- 
sumption of  innocence  stays  with  defendant 
until  driven  out  by  evidence  showing  guilt  be- 
yond a  reasonable  doubt,  may  refuse  to  charge 
that,  where  there  is  a  probability  of  innocence, 
there  is  a  reasonable  doubt  of  guilt— Allen  v. 
United  States,  17  S.  Ct  154,  164  U.  S.  492,  41 
L.  Ed.  528. 

The  refusal  of  the  trial  court  to  give  re- 
quested instructions  as  to  the  presumption  of 
innocence  and  as  to  reasonable  doubt  is  not  er- 
ror, where  the  jury  were  otherwise  fully  and 
correctly  instructed  on  these  matters.— (1910) 
Holt  V.  United  States,  31  S.  Ct.  2,  218  U.  S. 
245,  54  L.  Ed.  1021,  20  Ann.  Cas.  1138,  affirm- 
ing judgment  United  States  v.  Holt  (O.  C.  1909) 
168  F.  141. 

^=s>834.  Modilloation  by  oourt. 

See  14  Cent.  Dig.  Crlm.  Law.  IS  2013,  2014. 

Where  the  court,  at  defendant's  request, 
instructs  the  jury  that  they  have  a  right  to  con- 
sider the  abse;Qce  of  any  proof  of  a  motive  for 
the  crime,  it  is  not  error  to  qualify  the  same 
by  stating  that  proof  of  a  motive  is  not  neces- 
sary to  conviction. — Johnson  v.  United  States, 
157  U.  S.  320,  15  S.  Ct  614,  39  L.  Ed.  717. 

a)  OBJECTIONS  TO  INSTRUCTIONS  OR 

REFUSAL  THEREOF,  AND 

EXCEPTIONS. 

^=s>841.  Time  for  oblection  or  ezoeption. 

See  14  Cent  Dig.  Crim.  Law,  S 


When  the  verdict  was  returned  on  October 
21st  exceptions  to  instructions  not  saved  until 
November  2d  were  too  late.— Thiede  v.  People 
of  Territory  of  Utah,  159  U.  S.  510,  16  S.  Ct 
62,  40  I/.  Ed.  237,  affirming  judgment  People 
of  Territory  of  Utah  v.  Thiede,  11  Utah,  241, 
39  P.  837. 

^=s>844.  Suffloieney  and  aoopo  of  objee- 
tionfl  or  ezoeptionfl  to  inatnio- 
tiona  siTon. 

See  14  Cent.  Dig.  Crim.  Law.  f  20^6. 

An  exception,  taken  at  the  time  of  the  der 
livery  of  the  charge  of  the  court,  "to  all  the  re- 
marks of  the  court  in  reference  to  the  impeach- 
ment of  a  witness  named,  and  "to  that  part  of 
the  charge  in  regard  to  the  evidence  of'  such 
witness,  is  sufficient. — Brown  v.  United  States, 
17  S.  Ct.  33,  164  U.  S.  221,  41  L.  Ed.  410. 

An  exception  to  "that  part  of  the  charge  in 
stating  the  effect  qf  good  character,"  made  to 
a  paragraph  which  treats  only  of  the  proper 
effect  of  evidence  of  good  character,  is  sufficient. 
—Edgington  v.  United  States,  17  S.  Ct  72,  164 
U.  S.  361,  41  L.  Ed.  467. 

An  instruction  as  to  reasonable  doubt, 
which,  after  defining  such  doubt  as  an  actual 
doubt  which  a  juror  is  'conscious  of  after  re- 
viewing in  his  mind  the  entire  case,  giving  con- 
sideration to  all  the  testimony,  and  one  which 
he  believes  would  cause  a  reasonable  man  in 
any  matter  of  like  importance  to  hesitate  to 
act,  denies  the  notion  that  any  mere  possibility 
is  sufficient  ground  for  such  a  doubt,  and  adds 
that,  in  the  performance  of  jury  service,  jurors 
should  decide  controversies  as  they  would  any 
important  question  in  their  own  affairs,  is  good 
as  against  a  general  exception.— (1910)  Holt  v. 
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United  States,  31  S.  Ct.  2,  218  U.  S.  245,  54 
L.  Ed.  1021,  20  Ann.  Cas.  1138,  affirming  judg- 
ment United  States  v.  Holt  (C.  C.  1900)  168 
F.  141. 

• 

^=s>845.  Sufficiency  and  soopc  of  ezcep- 
tlons  to  failure  or  refusal  to 
instrnct. 

See  14  Cent.  Dig.  Crim.  Law,  |  2026. 

An  exception  "to  the  refusal  of  the  court 
to  give  the  instructions  requested  by  the  defend- 
ant'* wUl  not  be  sustained  if  any  one  of  such 
instructions  is  erroneous.— Thiede  v.  People  of 
Territory  of  Utah.  159  U.  S.  510,  16  S.  Ct.  62. 
40  L.  Ed.  23f,  affirming  judgment  People  of 
Territory  of  Utah  ▼.  Thiede,  11  Utah,  241,  39 
P.  837. 

(J)  CUSTODY,  CONDUCT.  AND  DBLIB- 
ERATIONS  OF  JURY. 

Due   process  of  law,   sec   Constitutional  Law, 

«e=>2e8. 

^=:»863.  Invtrnctions  after  submiflsioa  of 
caiuie. 

See  14  Cent.  Dig.  Crlm.  Law.  fiS  2065-2067. 

A  further  charge  to  the  jury  upon  their 
return  into  court,  which,  standing  alone,  might 
permit  a  conviction  for  violating  the  interstate 
commerce  act  under  an  indictment  framed  under 
Elkins  Act  Feb.  19,  1903,  c.  708,  ^2  Stat.  847 
(U.  S.  Comp.  St.  Supp.  1907,  p.  880),  is  not 
ground  for  reversal  if  the  whole  charge,  taken 
together,  submits  to  the  jury  as  a  basis  of  con- 
viction only  the  acts  which  occurred  after  the 
passage  of  the  Elkins  act.  Judgment  (C.  C. 
1906)  United  States  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  146  F.  298;  Same  v,  Guilford,  Id., 
affirmed.— New  York  Cent.  &  H.  R.  R.  Co.  v. 
United  States,  29  S.  Ct^  309,  212  U.  S.  500,  53 
L.  Ed.  624. 

^^864.  Gommunications  between  judge 
and  jnry. 

See  14  Cent.  Dig.  Crim.  Law,  {  2068. 

The  trial  court  ought  not  to  inquire  of  the 
jury  in  a  criminal  case,  when  brought  into 
court  because  of  their  inability  to  agree,  how 
the  jury  is  divided,  even  though  the  scope  of 
the  question  is  confined  to  the  proportions  of 
the  division,  without  reference  to  how  the  jury 
stands  with  respect  to  conviction  or  acquittal. 
Judgment  (D.  C.)  United  States  v.  Burton,  131 
F.  552,  reversed.— Burton  v.  United  States,  25 
S.  Ct.  243,  196  U.S.  283,  49  L.  Ed.  482. 

^=:»865.   Ursine   or  coercing  agreement. 

See  14  Cent  Dig.  Crim.  Law.  9  2069. 

It  is  not  error  to  recall  the  jury,*  after  they 
have  deliberated  some  time,  for  the  purpose  of 
ascertaining  their  difficulties,  and  making  proper 
efforts  to  assist  them  in  solving  such  difficulties ; 
and  the  time  of  recalling  them  is  in  the  sound 
discretion  of  the  trial  court. — Allis  v.  United 
States,  155  U.  S.  117,  15  S."  Ct  36,  39  L.  Ed. 
91. 

It  is  not  error  to  charge  the  jury,  on  their 
return  for  further  instructions,  that  it  is  their 
duty  to  decide  the  case)  if  they  can  conscienti- 
ously do  so;  that  they  should  listen  to  each 
other's  arguments  with  a  disposition  to  be  con- 
vinced ;  that,  if  much  the  larger  number  are  for 
conviction,  a  dissenting  juror  should  consider 
whether  his  doubt  is  a  reasonable  one;  and  that, 
if  a  majority  is  for  acquittal,  the  minority 
should  consider  whether  they  may  not  reason- 
ably doubt  their  judgment. — Allen  v.  United 
States,  17  S.  Ct  154,  164  U.  S.  492,  41  L.  Ed. 
528. 

A  verdict  in  prosecution  for  a  criminal 
conspiracy  was  not  coerced  because,  after  a 
long  trial  during  which  the  jury  were  not  al- 
lowed to  separate,   and   after   deliberation  for 


three  days  and  nights  without  result,  they  were 
instructed  to  consider  the  possibility  of  the 
guilt  of  some  of  the  defendants,  whereupon 
they  brought  in  a  verdict  of  guilty  as  to  two 
and  not  guilty  as  to  the  others. — ^(1912)  Hyde 
V.  United  States,  32  S.  Ct.  793.  225  U.  S. 
347,  56  L.  Ed.  1114,  Ann.  Cas.  1914A,  614,  af- 
firming judgment  35  App.  D.  C.  451. 

^=:»867.  Discharge    of   Jury   before   wer* 
diet. 

See  14  Cent  Dig.  Crim.  Law,  9S  2071-2078. 

On  a  trial  for  embezzlement,  after  evidence 
had  been  given  for  the  prosecution,  an  affidavit 
was  produced,  alleging  that  a  juror,  on  his  vdr 
dire,  falsely  swore  that  he  had  no  acquaintance 
with  the  accused.  Thereafter  a  letter  comment- 
ing upon  this  affidavit  was  published  in  a  news- 
paper, and  was  read  by  members  of  the  jury. 
held,  that  the  court  was  warranted  in  dismiss- 
ing the  jury.— Simmons  v.  United  States,  142  U. 
S.  148,  12  S.  Ct  171,  35  L.  Ed.  968. 

A  plea  of  former  jeopardy  which  shows  that 
the  jury  on  a  former  trial  was  discharged,  with- 
out defendant's  consent,  by  the  court  on  its  own 
motion,  after  the  jury,  having  been  in  retirement 
to  consider  their  verdict  for  40  hours,  announced 
in  open  court  that  they  were  unable  to  agree, 
is  bad  on  its  face,  as  it  shows  good  cause  for  the 
discharge. — Logan  v.  United  States,  144  U.  S. 
263,  12  S.  Ct  617,  36  L.  Ed.  429,  reversing 
judgment  (C.  C.)  United  States  v.  Logan,  45 
F.  872. 

^=»868.   Objections  and  exceptions. 

See  14  Cent  Dig.  Crim.  Law.  8  2070. 

Under  rule  4  of  the  supreme  court,  which 
provides  that  "the  party  excepting  shall  be  re- 
quired to  state  distinctly  the  several  matters*  of 
law  in  the  charge  to  which  he  excepts;  and 
those  matters  of  law,  and  those  only,  shall  be 
inserted  in  the  bill  of  exceptions  and  allowed  by 
the  court,"— where  the  court,  in  a  criminal  case, 
recalls  the  jur>',  after  it  has  been  out  several 
hours,  and  re-reads  to  them  a  portion  of  the 
charge,  and  gives  some  additional  instructions, 
an  exception  to  "the  action  of  the  court  in  re- 
calling the  jury  and  in  arguing  the  testimony 
on  certain  points  without  stating  the  entire 
testimony"  is  insufficient  to  present  the  question 
as  to  whether  the  court  sought  to  coerce  a  ver- 
dict—AlUs  V.  United  SUtes,  155  U.  S.  117,  15 
S.  Ct  36,  39  L.  Ed.  91. 

(K)  VERDICT. 

In  prosecutions  for  homicide,  see  Homicide,  €^ 
312-314.  ,         .       ,    ^ 

Operation  and  effect  as  curmg  defects  in  plead- 
ing, see  Indictment  and  Information,  ^=»20(>- 
203. 

Polling  jury  as  denying  due  process  of  law,  sec 
Constitutional  Law,  ^=>268. 


^=»873,   Sealed  werdict. 

See  14  Cent  Dig.  Crlm.  Law.  fi  2081 

A  sealed  verdict  returned  in  a  criminal  case 
in  accordance  with  an  agreement  of  counsel 
made  in  open  court,  in  the  presence  of  the  de- 
fendant, may  properly  be  received  and  recorded. 
-Pounds  V.  United  SUtes.  18  S.  Ct  729,  171  U. 
S.  35,  43  L.  Ed.  62. 

^=»878.   ScTcral  counts. 

See  14  Cent.  Dig.  Crim.  Law.  |S  20W-210L 

Where  an  indictment  charges  several  dis- 
tinct offenses  in  several  counts,  but  in  substan- 
tially the  same  language,  a  finding  of  acquitul 
on  one  count  does  not  operate  as  an  acquittal  as 
to  all.— Dealy  v.  United  States,  152  U.  S.  539, 
14  S.  Ct.  680,  38  L.  Ed.  545. 

A  general  verdict  of  guilty  on  an  indictment 
with  several  counts  is  equivalent  to  a  verdict 
of  guilty  as  charged  in  each  and  every  count— 


[Sup.Ct.Dig.~Page  875] 


CRIMINAL  LAW,  XII  (K),  (L),  XIII 


^=»951 


Ballew  V.  United  States,  160  U.  S.  187,  16  S. 
Ct.  263,  40  L.  Ed.  388. 

Where  the  indictment  contains  fonr  counts, 
each  charging  a  distinct  crime,  a  verdict  find- 
ing defendant  guilty  on  three  counts,  but  stating 
that  the  jury  disagreed  on  the  fourth,  is  valid. 
— Selvester  v.  United  States,  18  S.  Ct.  580,  170 
U.  S.  262,  42  L.  Ed.  1029. 

Where  an  indictment  in  a  criminal  case 
contains  several  counts,  a  verdict  of  the  jury 
finding  the  defendant  guilty  on  one  or  more  of 
the  counts  operates  an  acquittal  as  to  the  other 
counts.— Jolly  v.  United  States,  18  S.  Ct.  624, 
170  U.  S.  405,  42  L.  Ed.  1085. 

(L)   WAIVER  AND  CORRECTION  OF  IR- 
REGULARITIES AND  ERRORS. 

[No  paragraphs  or  references  In  this  Digest.  But 
see  14  Cent.  Dig.  Crlm.  Law,  S9  2U6-2127!] 

Xm.  MOTIONS   FOR  NEW   TRIAIi 
AND   IN  ARREST. 

See  Estoppel,  «=>68(1). 

Certification  of  questions  to  Supreme  Court,  see 
Courts,  «=>388. 

Due  process  of  law,  see  Constitutional  Law, 
<8=»269. 

Law  giving  state  right  to  appeal  from  order 
granting  new  trial  as  ex  post  facto  law,  see 
Constitutional  Law,  ^=:»199. 

Prohibition  against  grant  of  new  trial,  see  Pro- 
hibition, ^=»5. 

^:»011.  Discretion   of  court   mm  to   new 
tHal. 

See  15  Gent.  Dig.  Crlm.  Law.  9  2184. 

The  granting  or  refusing  a  new  trial  is 
within  the  discretion  of  the  trial  judge.— Mattox 
V.  United  States,  146  U.  S.  140,  13  S.  Ct  50, 
36  L.  Ed.  017. 


Grounds  for 
eraL 


new  trial  in  gen- 


See  15  Cent.  Dig.  Crlm.  Law.  ||  2137-2145;  26  Cent 
Dig.  Hemic.  89  684-686:   29  Cent  Dig.  Int.  Llq.  9  355. 

^  It  is  not  an  abuse  of  discretion  for  the  dis- 
trict court  to  refuse  a  new  trial  in  a  misdemean- 
or case  on  account  of  defendant's  former  con- 
yiction  of  the  same  offense,  when  such  convic- 
tion was  first  brought  to  its  attention  by  mo- 
tion for  new  trial.  Judgment,  Sute  v.  Durein 
(1905)  80  P.  987,  70  Kan.  1,  affirmed.-Durein 
V.  State  of  Kansas,  28  S.  Ct.  567,  208  U.  S. 
613,  52  L.  Ed.  645;  Ross  v.  Same,  Id. ;  Sim- 
mons y.  Same,  Id. 

^^919.  Miseondnet  of  oonnael  for  pros- 
ecution. 

See  16  Cent  Dig.  Crlm.  Law.  99  2197-2201. 

In  a  criminal  trial,  the  district  attorney, 
in  summing  up  the  case  to  the  jury,  said :  *'If  I 
am  ever  charged  with  a  crime,  I  will  not  stop  by 
putting  witnesses  on  the  stand  to  testify  to  my 
good  character,  but  I  will  go  upon  the  stand, 
and  hold  up  my  hand  before  high  heaven,  and 
testify  to  my  innocence  of  the  crime."  The 
court,  its  attention  being  called  to  this  lan- 
guage by  defendant's  counsel,  said:  "I  suppose 
the  counsel  should  not  comment  on  defendant 
not  taking  the  stand."  The  district  attorney 
replied:  "I  did  not  mean  to  refer  to  it  in  that 
light,  and  I  do  not  intend  to  refer  in  a  single 
word  to  the  fact  that  he  did  not  testify  in  his 
own  behalf."  Counsel  for  defendant  thereupon 
excepted.  A  verdict  of  guilty  was  rendeced. 
Held,  that  the  refusal  or  neglect  of  the  court  to 
prohibit  any  reference  to  the  accused's  failure  to 
take  the  stand,  and  to  emphatically  instruct  the 
jury  not  to  attach  any  importance  to  such  fail- 
ure, was  error  tending  to  prejudice  defendaift, 


and  was  sufficient  ground  for  awarding  a  new 
trial.— Wilson  v.  United  States,  149  U.  S.  60, 
13  S.  Ct  765,  37  L.  Ed.  650. 

^=»924.  Misoondnot  of  or  nffeoting  Ju- 
rors. 

See  15  Cent  Dig.  Crlm.  Law.  99  2136.  2238-2282. 

^=s>027.  «—  Separation. 

See  15  Cent  Dig.  Crlm.  Law,  99  2257-2262. 

The  trial  court  does  not  abuse  its  discre- 
tion in  refusing  to  grant  a  motion  for  a  new 
trial  in  a  capital  case  because  the  jury,  being 
allowed  to  separate,  read  the  local  daily  news- 
papers with  articles  about  the  case,  while  the 
trial  was  in  progress. — (1910)  Holt  v.  United 
States,  31  S.  Ct  2,  218  U.  S.  245,  64  L.  Ed. 
1021,  20  Ann.  Cas.  1138,  affirming  judgment 
United  States  v.  Holt  (C.  C.  1909)  168  P.  141. 

^=9929.  — »-  Misoondnot  of  offloor. 

See  15  Cent.  Dig.   Crlm.  Law.  99  2272-2279. 

The  court  was  not  bound  to  set  aside  the 
verdict  because  no  special  oath  was  administered 
to  the  officer  in  charge  of  the  jury;  he  having, 
as  deputy  marshal,  taken  an  oath  some  months 
before  that  he  would  **in  all  things  well  and 
truly,  and  without  malice  or  partiality,  per- 
form the  duties  of  the  office  of  marshal's  dep- 
uty" ;  the  jury  having  been  duly  cautioned  by 
the  court  not  to  separate,  nor  allow  any  other 
person  to  talk  to  them  about  the  case;  there 
being  no  evidence  that  they  were  exposed  to 
any  influence  that  might  interfere  with  the  im- 
partial performance  of  their  duties,  or  in  any 
way  prejudice  the  defendants ;  and  no  objection 
to  such  officer's  taking  charge  of  the  jury  with- 
out a  new  oath  having  been  made  at  any  stage 
of  the  trial.— Ball  v.  United  States,  163  U.  S. 
662,  16  S.  Ct  1192,  41  L.  Ed.  300. 

^=»948.   Application  for  new  trial. 

See  15  Cent  Dig.  Crlm.  Law.  99  2337-2408.  2406-2417; 
26  Cent  Dig.  Hemic.  9  683. 

^=:»950.  «—  Jurisdiction. 

See  15  Cent  Dig.  Crlm.  Law.  99  2345-2348;   26  Cent 
Dig.  Homic.  9  683. 

A  circuit  court  for  the  Southern  district  of 
New  York,  called  for  the  transaction  of  criminal 
business,  and  held  by  the  circuit  judge  of  the 
Second  judicial  circuit,  and  the  district  judges 
for  the  Southern  and  Eastern  districts  of  New 
York,  is  a  legally  constituted  tribunal,  under 
Rev.  St.  §  613,  which  provides  that  the  terms 
of  the  circuit  court  for  the  Southern  district  of 
New  York,  appointed  exclusively  for  criminal 
business,  may  be  held  by  the  named  three  judg- 
es, or  any  one  of  them;  and  they  may  hear  and 
pass  on  a  motion  for  a  new  trial  and  in  arrest 
of  a  judgment  of  conviction  of  a  crime  at  a 
former  term  of  the  same  court  held  by  one  of 
the  judges.— In  re  Claasen,  140  U.  S.  200,  11  S. 
Ct  735,  35  L.  Ed.  409. 

^ssOSl.  -^  Time  for  makins. 

See  15  Cent  Dig.  Crlm.  Law.  99  2349-2358. 

A  breach  of  a  court  rule  requiring  motions 
for  new 'trial  to  be  made  four  days  after  entry 
of  verdict  is  a  mere  error  of  procedure  not  affect- 
ing jurisdiction.— Abbott  v.  Brown,  36  S.  Ct. 
689,  241  U.  S.  606,  60  L.  Ed.  1199. 

A  term  of  federal  District  Court,  Southern 
District  of  Florida,  which  under  Judicial  Code, 
§§  9-11,  and  76,  must  always  be  open  as  a  court 
of  admiralty  and  equity,  was  not  brought  to 
an  end,  so  far  as  criminal  business  was  con- 
cerned, so  as  to  prevent  granting  of  new  trial, 
by  adjournment  in  accordance  with  court  rule 
requiring,  pending  temporary  absence  of  the 
judge,  the  clerk  be  present  for  transaction  of 
business  under  orders  of  the  judge.— Id. 


This  Diffost  is  oompilod  on  the  Xoy-Hnuber  System*  For  enplnnntion,  see  pace  iii* 


^=>9&J 


CRIMINAL  LAW,  XIII,  XIV 


[Bup.0tDlc*~'Pac8  876] 


4b»057«  •— —  Statenents,    aJBdavits,    and 
testiinoay  of  jurors. 

See  16  Cent.  Dig.  Grim.  Law,  19  2392-2395. 

On  a  motion  for  a  new  trial,  jurors  may 
testify  as  to  an^  fact  showing  the  existence  of 
an  extraneous  influence,  but  they  cannot  give 
evidence  as  to  the  effect  which  such  influence 
had  on  their  minds,  or  as  to  the  motives  and  in- 
fluences generally  which  affected  their  delibera- 
tions.—Mattox  V.  United  States,  146  U.  S.  140, 
13  S.  Ct.  50,  36  L.  Ed.  017.   • 

On  a  motion  for  a  new  trial,  in  a  murder 
case,  it  was  error  to  exclude  the  affidavits  of 
jurors  that  a  bailiff  remarked,  in  the  presence 
of  the  jury,  that  this  was  the  third  person  de- 
fendant ihad  killed ;  and  that  a  newspaper 
printed  after  the  jury  retired  was  Introduced 
into  the  jury  room,  and  an  article  read  there- 
from to  the  jury  stating  that  defendant  had  been 
tried  for  his  life  once  before,  that  the  evidence 
against  him  was  claimed  to  be  very  strong, 
that  the  argument  of  the  prosecution  was  such 
that  defendant's  friends  gave  up  all  hope,  and 
that  the  jury's  deliberations  would  probably  not 
last  over  an  hour. — Id. 

Affidavits  of  jurors  a>e  not  admissible  to 
impeach  the  verdict,  on  motion  for  a  new  trial. 
—Id. 

The  trial  court  commits  no  error  in  deny- 
ing a  motion  for  a  new  trial  in  a  criminal  case, 
founded  upon  the  affidavits  of  jurors  to  the  ef- 
fect that  they  did  not  understand  the  legal  ef- 
fect of  their  verdict. — Hendrix  v.  United  states, 
31  S.  Ct.  193,  219  U.  S.  79,  55  L.  Ed.  102. 

A  verdict  convicting  two  of  the  four  de- 
fendants of  criminal  conspiracv  and  acquitting 
tile  others  cannot  be  impeached  by  evidence 
of  the  jury  that  it  was  the  result  of  a  bar- 

fain,  or  inddced  by  coercion.— (1912)  Hyde  v. 
Inited  States,  32  S.  Ct.  793,  225  U.  S.  347, 
56  L.  Ed.  1114,  Ann.  Cas.  1914A,  614,  affirming 
judgment  35  App.  D.  C.  451. 

XIV.   JXTDGMENT,  SENTENCE,  AND 
FINAL  COMMITMENT. 

See  Contempt,  ^=:»64. 

Court-martial,  see  Army  and  Navy,  ^=>48,  49. 

Due  process  of  law,  see  Constitutional  Law, 

270,  272. 
In  prosecutions  for  Homicide,  see  Homicide, 

354. 

^=»985.  Formalities       in       proiioiineins 
•emtomoo. 

See  15  Cent  Dig.  Crfm.  Law,  $9  2510-2517,  2520. 


-^  In  general. 

See  15  Cent  Dig.  Crlm.  Law,  SI  2510-2617.  2520. 

There  is  nothing  in  the  Utah  statutes  which 
requires  the  court  itself,  in  the  exercise  of  an  in- 
dependent judgment  on  the  facts,  to  find  that 
defendant  is  guilty,  before  imposing  the  sen- 
tence.—Davis  v.  People  of  Territory  of  Utah, 
151  U.  S.  262,  14  S.  Ct.  328,  38  L.  Ed.  153,  af- 
firming judgment  People  v.  Davis,  8  Utah,  412. 
32  P.  670. 

^=»990.  Requisites     and     snlHoieney     of 
sentence. 

See  16  Cent  Dig.  Crim.  Law,  81  2518,  251A,  2525. 
2528. 

^^991.  -^  In  eeneral. 

See  15  Cent  Dig.  Crlm.  Law,  S9  2518,  2525.  2528. 

The  court  has  jurisdiction  to  render  a  par- 
ticular judgment  onlv  when  the  offense  charged 
is  within  the  class  of  offenses  placed  by  the  law 
under  its  jurisdiction,  and  when,  in  taking  cus- 
tody of  the  accused,  and  in  its  modes  of  proce- 
dure, and  in  rendering  judgment,  it  keeps  within 
the  limitations  prescribed  by  the  law,  customary 
or  statutory.  When  it  goes  outside  these  lim- 
its, its  action,  to  the  extent  of  the  excess,  is  void. 
Proceeding  within  these  limita,  its  action  may 


be  erroneous,  but  not  yoid.— In  re  Bonner,  151 
U.  S.  242,  14  S.  Ct.  323.  38  L.  Ed.  149. 

^=9993.  Modiilention  of  sentence. 

See  16  Cent.  Dig.  Crim.  Law.  H  2529,  2631. 

Since  the  time  and  place  of  execution  are 
not,  strictly  speaking,  any  part  of  the  judgment 
prescribing  the  penalty  of  death,  it  is  not  neces- 
sary that  the  accused  should  be  present  when  a 
change  is  made  in  them. — Schwab  v.  Berggren, 
143  U.  S.  442,  12  S.  Ct  525,  36  L.  Ed.  218. 

^=^995.  Requisites     and     snfflcienoy    of 
record  of  jndsuent. 

See  15  Cent  Dig.  Crim.  Law,  |9  2S18.  2521,  2523- 
2526.   2528%.  2530,  2536-2543. 

An  objection  that  the  sentence  does  not  it- 
self  state  the  offense  of  which  the  defendant 
was  found  guilty,  or  that  he  was  guilty  of  any 
named  crime,  is  not  well  taken,  when  it  con- 
tains a  reference  to  the  **verdict  heretofore  re- 
turned against  him,"  and  the  record  as  a  whole 
shows  everything  necessary  to  justify  the  pun- 
ishment inflicted.— Pointer  v.  United  State8» 
151  U.  S.  396,  14  S.  Ct.  410,  38  L.  Ed.  208. 

Where  the  record  in  a  criminal  case  plain- 
ly shows  what  the  offense  is  of  which  the  de- 
fendant was  convicted,  and  the  language  shows 
that  the  sentence  was  the  judgment  of  the 
court  and  of  the  law,  pronounced  upon  the 
defendant  on  account  of  his  conviction  upon 
the  indictment,  there  is  a  sufficient  judgment 
for  all  purposes. — White  v.  United  States,  17 
S.  Ct  38,  164  U.  S.  100,  41  L.  Ed.  365. 

^s»998.   BettinK  aside  Jndcment. 

See  16  Cent  Dig.  Crim.  Law,  I  2549. 

A  federal  District  Court  has  no  jurisdic- 
tion, after  the  term  at  which  a  conviction  has' 
been  entered,  to  set  aside  the  judgment  for 
misconduct  of  counsel  or  bias  of  jurors  dis- 
covered after  the  expiration  of  such  term.— 
United  States  v.  Mayer,  35  S.  Ct.  16,  235  U. 
S.  55,  59  L.  Ed.  129. 

The  consent  of  the  United  States  attorney 
could  not  confer  jurisdiction  on  a  federal  Dis- 
trict Court  to  entertain  a  motion  after  the 
term  to  set  aside  a  conviction  on  facts  discov- 
ered after  the  expiration  of  the  term. — Id. 

^=»1000.   Certilionte  of  jndsment. 

See  15  Cent  Dig.  Crlm.  Law,  H  2650-2552.  2681 

A  certified  cop^  of  the  judgment  properly 
entered  in  a  criminal  action  is  sufficient  au- 
thority in  the  hands  of  the  prison  warden  for 
defendant's  detention. — Ex  parte  W^ilson,  114 
U.  S.  417,  5  S.  Ct  935,  29  U  Ed.  89. 

^=9 1002.  Effeet  of  kabeas  eorpns  pro« 
oeedings. 

See  15  Cent  Dig.  Crim.  Law.  |  2569^. 

Under  Rev.  St  i  766,  prohibiting  any 
proceedings  against  one  restrained  of  his  liber- 
ty by  a  state  court  pending  appeal  from  the 
final  decision  in  a  circuit  court  of  the  l*nited 
States  of  an  application  for  a  writ  of  habeas 
corpus  on  the  ground  that  he  is  restrained  in 
violation  of  the  constitution  of  the  United 
States,  the  state  court  may  sentence  to  death 
one  convicted  of  a  capital  offense,  as  soon  as 
a  judgment  of  the  circuit  court  of  the  United 
States  denying  a  writ  of  habeas  corpus  is  af- 
firmed by  the  supreme  court,  without  waiting 
for  the  mandate  of  the  latter  court  to  be  is- 
sued and  filed  in  the  circuit  court,  since  after 
the  affirmance  the  appeal  is  no  longer  pending. 
— Jugiro  v.  Brush,  140  U.  S.  291,  11  S.  Ct 
770,  35  L.  Ed.  510. 

^=»1003.  Fixing  date  of  ezeention  of 
sentenoe  after  date  oriciaally 
flzed. 

See  15  Cent  Dig.  Crlm.  Law.  |  2560. 

When  the  federal  supreme  court  affirms  a 
judgment  of  the  circuit  court  denying  a  writ 


[Sup.CtI>ig.— Page  877] 


CRIMINAL  LAW,  XV  (A) 


«=>1018 


of  habeas  corpus  in  behalf  of  one  convicted  of 
a  capital  crime  in  a  state  court,  the  action  of 
the  state  court  in  then  immediately  fixing  a 
new  date  for  the  execution,  without  awaiting 
the  issuance  and  filing  in  the  circuit  court  of 
the  supreme  court's  mandate,  while  not  com- 
mendable, is  not  void.— In  re  Durrant,  18  S. 
Ct.  291.  109  U.  S.  39,  42  L.  Ed.  653. 

XV.  APPEAL  ANB  EBBQBy  AHB 
GERTIOBABI. 

Court-martial  proceeding,  see  Army  and  Nayy, 


Decision    reviewable    by    Supreme    Court,    see 

Courts,  «=>385(13^). 
Due  process  of  law,  see  Constitutional  Law, 

«=5>271. 
Equal   protection   of  laws, ,  see    Constitution<il 

Law,  «=>240,  250. 
Original    jurisdiction   of   court   of    appeals   to 

issue  certiorari,  see  Courts,  ^s»404. 
Prosecution   for   homicide,   see   Homicide,    ^s» 

325-340. 
Remedy  by  appeal  or  writ  of  error  as  affecting 

right  to  haoeas  corpus,  see  Habeas  Corpus, 


Review   of   proceedings   of  courts-martial,   see 

Army  and  Navy,  ^^7. 
Right  to  bail  pending  appeal,  see  Bail,  ^=s>44. 
Review  of  violation  of  banking  laws,  see  Banks 

and  Banking,   ^s»257. 

(A)  FORM  OF  REMEDY.  JURISDICTION. 
AND  RIGHT  OF  REVIEW. 

Certification   of  questions   to   Supreme   Court, 

see  Courts,  ^s»3S6. 
Circuit  court  of  appeals,  see  Courts,  ^=»405. 
Right  of  government  to  review,  see  Courts, 


Review    oy    prosecution,    see    Courts,   ^=»880, 
382,  386(1%),   (4),  387(1). 

^S9l006.  Pxt>per  mode  of  roTlew. 

See  16  Cent  Dig.  Crlm.  Law,  |9  2564-2509. 

^=s»1007.  — —  Appeal. 

See  15  Cent  Dig.  Crim.  Law,  9  2566. 

Under  Act  Ck>ng.  March  3,  1881,  i  fis  pro- 
viding that  **appeals  or  writs  of  error  may  be 
taken  from  the  district  courts  or  from  the  ex- 
isting circuit  courts"  directly  to  the  supreme 
court,  **in  cases  of  conviction  of  a  capital  or 
otherwise  infamous  crime,*'  no  appeal  lies  to 
the  supreme  court  from  a  Judgment  of  con- 
viction under  an  indictment  lor  perjury;  such 
judgment  being  reviewable  only  on  writ  of  er- 
ror.—Bucklin  V.  United  States,  159  U.  S.  680, 
682,  16  S.  C^.  182,  40  L.  Ed.  304,  306. 

^==>1011.  «—  GertiorarL 

See  16  Cent  Dig.  Crim.  Law,  9  2569. 

On  application  by  the  president  of  a  na- 
tional bank,  indicted  for  a  violation,  as  such 
president,  of  Rev.  St.  §  5209,  for  a  writ  of  cer- 
tiorari to  bring  the  indictment  to  the  United 
States  supreme  court,  on  the  ground  that  he 
was  the  political  agent  of  a  foreign  government, 
it  appeared  that  such  government  had  request- 
ed his  resignation  prior  to  the  finding  of  the  in- 
dictment, although  it  was  not  given  uutil  sub- 
sequent thereto,  and  that  the  United  States 
govertiment  had  withdrawn  from  him  the  usu- 
al privilege  of  diplomatic  representatives  of  free 
entry  of  goods  imported  for  his  use.  Held, 
that  the  writ,  being  discretionary  with  the 
court,  should  not  be  allowed. — Ex  parte  Hitz, 
111  U.  S.  766»  4  S.  Ct.  698,  28  L.  Ed.  592. 

«s>1016.  Appellate  Jurisdietion. 

See  15  Cent  Dig.  Crlm.  Law,  99  2672-2580;   It  Cent 
Dig.  Courts,  9  490. 


<8S5>1017. 


and    KTOumds    in 


-~  Hatiire 
CemeraL 

See  15  Cent  Dig.  Crim.  Law.  ffi  2572-2576.  2589 ;   IS 
Cent.  Dig.  Courts,  |  490. 

Defendant  was  found  guilty,  and  motions 
in  arrest  ol  judgment  and  for  a  new  trial  were 
denied,  and  sentence  rendered.  During  the 
same  term  an  order  was  entered  suspending 
execution  until  the  next  term  of  court  Held, 
that  the  suspension  of  the  execution,  without 
any  motion  pending  to  rehear,  reconsider,  or  ' 
modify,  gave  the  court  no  jurisdiction  at  the 
succeeding  term  to  set  aside  the  judgment  and 
the  order  overruling  the  motion  to  arrest,  and 
a  certificate  of  division  of  opinion  upon  a  mo- 
tion then  made  in  arrest  of  the  judgment  will 
be  dismissed  for  want  of  jurisdiction.— United 
States  V.  Pile,  130  U.  S.  280,  9  S.  Ct  523,  32 
L.  Ed.  904. 

The  federal  Supreme  Court  has  no  juris- 
diction to  review  an  order  of  a  federal  District 
Court,  permitting  the  entry  of  a  nolle  prosequi 
to  an  indictment  for  violating  Rev.  St.  S  5480 
(U.  S.  Comp.  St  1901,  p.  3696),  punishing  the 
sending  of  letters  througn  the  mails  with  intent 
to  defraud,  where  no  new  indictment  has  been 
returned  within  three  years  from  the  date  of 
the  commission  of  the  alleged  offense,  or,  if  re- 
turned, is  not  still  pending,  since,  under  the  cir- 
cumstances, the  case  has  become  merely  a  moot 
one.— Lewis  v.  United  States,  30  S.  Ct.  438, 
216  U.  S.  611,  54  L.  Ed.  637. 

^=»1018.  —  Gonrts   inTested  witk   Jn- 
risdietioii. 

See  15  Cent  Dig.  Crlm.  Law.  9  2577. 

Where,  bv  decision  of  the  highest  state 
court,  the  defendant  is  entitled  to  a  specifica- 
tion of  particulars  of  the  charge  as  a  matter  of 
right,  the  question  of  the  sufficiency  of  the  in- 
formation, m  the  absence  of  any  such  specifica- 
tion, as  constituting  due  process  of  law,  cannot 
be  considered. — Hodgson  v.  State  of  Vermont, 
18  S.  Ct  80,  168  U.  S.  262,  42  K-  Ed.  461. 

Authority  to  issue  a  writ  of  certiorari  as 
an  original  and  ^  independent  proceeding  to 
review  a  conviction  in  an  inferior  federal  court 
is  not  found  in  the  grant  to  the  Circuit  Court 
of  Appeals  by  Act  March  3,  1891,  c.  517,  I  12, 
26  Stat  826  [U.  S.  Comp.  St  1901,  p.  4881, 
of  the  powers  specified  in  Rev.  St.  U.  S.  §  716 
[U.  S.  Comp.  St  1901,  p.  580J,  which  author- 
izes certain  federal,  courts  to  "issue  all  writs 
not  specially  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions,"  where  the  only  question 
in  the  case  was  whether  the  punishment  of  the 
offense  charged  was  within  tne  jurisdiction  of 
the  federal   courts,   and   the  case  was  put  in 

8 roper  condition  for  a  review  on  writ  of  error. 
Irder  (1905)  Ex  parte  Dick,  141  F.  5,  72  0. 
C.  A.  667,  reversed.— Whitney  v.  Dick,  26  S* 
Ct.  584,  202  U.  S.  132,  50  L.  Ed.  963. 

A  judgment  convicting  a  chancery  receiver 
of  embezzling  mone^  which  had  come  into  his 
possession  in  his  ofiicial  capacitv  is  not  review- 
able on  writ  of  error  from  the  federal  Supreme 
Court  to  the  Court  of  Appeals  of  the  District 
of  Columbia,  on  the  theory  that  the  forfeiture 
by  defendant,  under  Code  D.  C.  |  841,  defining 
the  offense,  of  all  riprht  or  claim  to  any  com- 
missions, was  determined  by  the  judgment,  and 
that  therefore  the  jurisdictional  amount  pre- 
scribed by  section  233  of  such  Code  was  in- 
volved, since  the  forfeiture  of  commissions  does 
not  follow  the  judgment,  but  follows  the  wrong- 
ful conversion  or  appropriation  of  the  moneys. 
Certiorari  (1906)  27  App.  D.  C.  '433,  denied.— 
Fields  V.  United  States,  27  S.  Ct  543,  205  U. 
S.  292,  51  L.  Ed.  807. 

Certiorari  to  review  a  judgement  of  the  Cir- 
cuit Court  of  Appeals  reversing  a  conviction 
below  cannot  be  granted  by  the  federal  Supreme 
Court  under  the  authority  given  by  Act  March 


This  Digest  is  ooaipiled  on  the  Key-Nmnber  System.   For  ezplaamtloa,  see  pas*  lii* 


1018 


CRIMINAL  LAW,  XV  (A),  (B) 


[Sup.  Ct  Dig.— Pace  878] 


8,  1891,  c.  517,  I  6,  26  Stat.  828  (U.  S.  Comp.  f 
St  1901,  p.  489)  to  require  the  Circuit  Courts 
of  Appeals,  by  certiorari  or  otherwise,  to  cer- 
tify to  the  Supreme  Court  for  review  any  case 
otherwise  made  final  in  those  courts. — United 
States  V.  Dickinson,  29  S.  Ct  485,  213  U.  S. 
92,  53  L.  Ed.  711. 

Want  of  power  in  the  federal  Supreme 
Court  under  Act  March  3,  1891,  c.  517,  §  6,  26 
Stat  828  (U.  S.  Comp.  St.  1901,  p.  549),  to  re- 
view by  certiorari  a  judgment  of  the  Circuit 
Court  of  Appeals,  reversing  a  conviction  below, 
cannot  be  helped  out  by  Act  March  2,  1907,  c. 
2564,  34  Stat  1246  (U.  S.  Comp.  St  Supp. 
1907,  p.  209),  providing  for  writs  of  error  on 
behalf  of  the  government  in  certain  instances 
in  criminal  cases,  which,  being  an  innovation 
in  criminal  jurisdiction  in  certain  classes  of 
prosecutions,  cannot  be  extended  beyond  its 
terms.— Id. 

Contention  that  indictment  charging  sub- 
ornation of  perjury  before  a  federal  grand  jury 
did  not  sufficiently  set  forth  the  nature  and 
cause  of  the  accusation  within  Const  U.  S. 
Amend.  6,  held  too  frivolous  to  serve  as  a  ba- 
sis of  a  writ  of  error  from  the  federal  Supreme 
Court— Hendricks  v.  United  States,  32  S.  Ct 
313,  223  U.  S.  178,  56  L.  Ed.  394. 

^=»1010.  — »-  Nature  or  grade  of  offense. 

See  15  Cent  Dig.  Crim.  Law,  S8  2578-2580. 

The  act  of  March  1,  1895  (2  Supp.  Rev.  St 
p.  392),  which  extended  the  jurisdiction  of  the 
United  States  courts  in  the  Indian  Territory 
to  capital  cases,  having  also  created  the  court 
of  appeals  in  that  territory,  with  power  to  en- 
tertain appeals  and  writs  of  error,  the  jurisdic- 
tion of  such  court  to  review  judgments  in 
capital  as  well  as  other  cases  is  exclusive,  and 
the  supreme  court  has  no  appellate  jurisdiction 
of  such  oases.— Brown  v.  United  States,  19  S. 
Ct  56,  171  U.  S.  631,  43  L.  Ed.  312. 

^=»1020.  — »  Extent  of  penalty. 

See  15  Cent.  Dig.  Crlm.  Law.  99  2678-2680. 

Act  Cong.  March  3,  1885,  fi  1  (23  Stat.  443), 
which  provides  that  no  appeal  or  writ  of  error 
shall  be  allowed  from  any  judgment  or  decree, 
in  any  suit  at  law  or  in  equity,  in  the  supreme 
court  of  any  of  the  territories,  unless  the 
amount  in  controversy  exceeds  $5,000,  is  re- 
stricted to  cases  where  the  matter  in  dispute 
is  measured  by  a  pecuniary  value,  and  does  not 
apply  to  a  judgment  imposing  a  fine,  in  a 
prosecution  of  a  commercial  traveler  for  a  mis- 
demeanor for  offering,  in  violation  of  a  terri- 
torial statute,  merchandise  for  sale  without  hav- 
ing obtained  a  license,  especially  where  the 
amount  of  the  fine  does  not  exceed  $5,000. — 
Farnsworth  v.  Montana,  129  U.  S.  104,  9  S. 
Ct.  253,  32  L.  Ed.  616. 

The  jurisdiction  given  by  Act  Feb.  9,  1893, 
§  8,  to  the  supreme  court  of  the  United  States 
to  review,  on  appeal  or  writ  of  error,  any  final 
judgment  or  decree  of  the  court  of  appeals  of 
the  District  of  Columbia,  where  the  matter  in 
dispute  exceeds  $5,000,  does  not  extend  to 
criminal  cases. — Chapman  v.  United  States,  17 
S.  Ct  76,  164  U.  S.  436,  41  L.  Ed.  504. 

^=9 1021.  Decisions  reviewable. 

See  16  Cent  Dig.  Crim.  Law,  9fi  2581-2698. 

^=»1022.  —  Courts    and    other    trilm- 
nals  snbjeet  to  roTiew. 

See  16  Cent  Dig.  Crim.  Law.  9S  2681.  2682. 

A  scire  fadas  on  a  recognizance  to  answer 
a  charge  of  crime  is  a  case  arising  "under  the 
criminal  laws,"  within  Act  March  3,  1891,  c, 
517,  I  6,  making  the  decision  of  the  circuit 
courts  of  appeals  in  such  cases  final.  Dismiss- 
ing writ  of  error  61  F.  795,  10  C.  C.  A.  74,  and 
63  F.  568,  11  C.  C.  A.  340.— Hunt  v.  United 
States.  17  S.  Ct  609,  166  U.  S.  424,  41  L.  Ed. 
1063. 


Lack  of  statutory  authority  precludes  a  re- 
view in  the  federal  Supreme  Court  of  judgments 
of  the  Supreme  Court  of  the  territory  of  Okla- 
homa in  capital  cases.  Writ  of  error,  New  v. 
Territory,  70  P.  198,  12  Okl.  172,  dismissed.- 
New  V.  Territory  of  Oklahoma,  25  S.  Ct  68, 195 
U.  S.  252,  49  L.  Ed.  182. 


^=»1023. 


Judsmenta 


—  Appealable 
and  orders. 

See  16  Cent  Dig.  Crim.  Law.  99  2583-26M. 

Certiorari  to  review  a  judgment  of  the 
Court  of  Appeals  of  the  District  of  Columbia 
in  a  criminal  case  will  not  be  granted  by  the 
federal  Supreme  Court,  where  such  case,  how- 
ever important  it  may  be  to  the  petitioner,  does 
not  involve  a  question  of  gravity  and  general 
importance;  there  being  no  conflict  between 
the  decisions  of  state  and  federal  courts,  or  be- 
tween those  of  ^federal  courts  of  different  cir- 
cuits, and  nothing  affecting  international  rela- 
tions. Certiorari  (1906)  27  App.  D.  C.  433, 
denied.— Fields  v.  United  States,  27  S.  Ct  543, 
205  U.  S.  292,  51  L.  Ed.  807. 

(S=»1024.   Bight  of  proseeution  to  review. 

See  16  Cent  Dig.  Crim.  Law.  99  2699-2614. 

Neither  under  the  common  law  nor  under  the 
judiciary  act  of  March  3,  1891,  c.  517,  §§  5,  6 
(26  Stat.  827,  828),  has  the  United  States  the 
right  to  sue  out  a  writ  of  error  in  a  criminal 
case  upon  a  judgment  in  favor  of  defendant 
whether  rendered  upon  a  verdict  of  acquittal  or 
upon  a  determination  by  the  court  of  an  issue 
of  law.— United  States  v.  Sangea,  144  U.  S.  310, 
12  S.  Ct  609,  36  L.  Ed.  445. 

^s»1025.  RisHt  of  defendant  to  roTiew. 

See  16  Cent  Dig.  Crim.  Law,  99  2616-261S. 

^=»1026.  «—  In  c^neral. 

See  16  Cent  Dig.  Crim.  Law,  99  2ei5-2S18. 

A  person  indicted  for  a  crime  cannot  sue 
out  a  writ  of  error  to  review  the  entry  of  a  nolle 
prosequi.— Lewis  v.  United  States,  30  S.  Ct 
438,  216  U.  S.  611.  54  L.  Ed.  637. 

(B)  PRESENTATION  AND  RESERVATION 

IN  LOWEIR  COURT  OF  GROUNDS 

OF  REVIEW. 

^==>1029.  Neoeaaity  of  objeetiona. 

See  16   Cent   Dig.   Crim.  Law,   |9  2619-»6l,  »6t, 

2659. 

^=»1030.  — —  In  general. 

See  15  Cent  Dig.  Crim.  Law.  99  2619-2621.  2622.  2ttt. 

Questions  not  raised  below,  respecting  the 
dental  of  rights  which  find  expression  and  sanc- 
tion in  the  federal  Constitution  and  the  Philip- 
pine Bill  of  Rights,  may  be  considered  by  the 
federal  Supreme  Court,  on'  error  to  the  Supreme 
Court  of  the  Philippine  Islands,  in  the  exercise 
of  its  discretion,  under  Supreme  Court  rule  35, 
to  notice  a  plain  error  not  assigned. — Weems  v. 
United  States,  30  S.  Ct.  544,  217  U.  S.  349. 
54  L.  Ed.  793,  19  Ann.  Cas.  705., 

^=»1031.  —  In    preliminary    prooeed* 
inga. 

See  15  Cent  Dig.  Crim.  Law.  99  2622-2626.  S63L 

Objection  that  there  was  no  yenire  facias 
summoning  the  grand  jury  is  not  available  on 
writ  of  error  to  review  conviction,  where  there 
is  no  showing  that  the  objection  was  taken 
during  the  trial. — Powers  v.  United  States,  32 
S.  Ct  281,  223  U.  S.  303,  56  L.  Ed.  448. 


^s>1032. 


tiO] 


Indietment     or     info; 


See  16  Cent   Dig.   Crim.  Law.  9S  2627.  2628.  26a 

Objections  to  the  sufficiency  of  an  indict- 
ment cannot  first  be  raised  u];>on  writ  of  error.— 
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Pickett  T.  United  States,  30  S.  Ct.  265,  216  XJ. 
S.  456,  54  L.  Ed.  566. 

Objection  that  there  was  a  variance  in  prose- 
cution under  White  Slave  Act  June  25,  1910,  in 
that  names  by  which  the  women  were  called  in 
the  indictment  differed  from  their  real  names, 
comes  too  late  when  first  raised  in  the  Supreme 
Court.— Harris  v.  United  States,  33  S.  Ct.  289, 
227  U.  S.  340,  57  L.  Ed.  534,  affirming  judg- 
ment 194  F.  634.  114  C.  C.  A.  406. 

^=»1035.  —  Proceedings     at     trial    in 

general. 

See  15   Cent.  Dig.   Crim.   Law,   |S  2633-2638.   2643, 
2644. 

On  a  murder  trial  the  action  of  the  court  in 
compelling  defendant  to  make  his  challenges  of 
jurors  in  ignorance  of  the  challenges  made  by 
the  government  whereby  he  challenged  two  jur- 
ors who  had  also  been  challenged  by  the  district 
attorney,  is  no  ground  for  reversal,  where  de- 
fendant failed  to  except  at  the  time,  and  made 
no  objection  until  after  conviction,  on  motion  for 
a  new  trial. — Alexander  v.  United  States,  138  U. 
S.  353,  11  S.*  Ct.  350,  34  U  Ed.  954. 

One  who  did  not,  at  the  time  of  the  consoli- 
dation of  an  indictment  against  him  with  in- 
dictments against  others  growing  out  of  the 
same  transaction,  except  to  the  order  of  consoli- 
dation, cannot  complain  thereof  on  error. — 
Bucklin  v.  United  Stafes,  159  U.  S.  680,  682, 
16  S.  Ct.  182,  40  L.  Ed.  304,  305. 

The  objection  that  the  jury  in  a  criminal 
case  in  the  District  of  Columbia  was  not  law- 
fully drawn  should  be  taken  at  the  trial,  and 
not  in  the  federal  Supreme  Court,  in  view  of 
Code  D.  C.  (Act  March  3,  1901,  c  854,  31 
Stat  1338)  §  919.— Johnson  v.  United  States, 
32  S.  Ct.  748,  225  U.  S.  405,  56  L.  Ed.  1142, 
affirming  judgment  38  App.  D.  C.  347. 

^=»1036.  —  ETidenoe. 

See  14    Cent.    Dig.    Crlm.    Law.    §9  1631-1640;     15 
Cent.  Dig.  Crim.  Law.  S9  2638-2641. 

Objections  and  exceptions  taken  both  when 
a  witness  is  offered  to  prove  a  confession,  and 
Also  after  he  has  been  examined  as  to  the  cir- 
cumstances under  which  the  confession  was 
made,  are  sufficient  to  raise  the  question  in  the 
appellate  court,  though  the  objection  is  not  re- 
newed after  the  witness  has  testified  to  the  con- 
fession.—Bram  V.  United  States,  18  S.  Ct.  183, 
168  U.  S.  532,  42  L.  Ed.  568. 

^=:»1038.   — >  Instrnctions. 

See  15  Cent.  Dig.  Crim.  Law,  9  2646. 

The  failure  to  request  that  the  jury  be  in- 
structed to  find  for  the  defendant  will  not  pre- 
vent the  federal  Supreme  Court,  in  reviewing 
a  conviction  of  crime,  from  examining  the  rec- 
ord to  see  if  there  was  any  proof  of  a  material 
element  of  the  crime  charged. — Clyatt  v.  Unit- 
ed States,  25  S.  Ct.  429,  197  U.  S.  207,  49  L. 
Kd.  726. 

^=»1030.  -^  Custody    and    oondnet    of 
Jury. 

See  15  Cent.  Dig.  Crim.  Law.  99  2647,  2648. 

An  •objection  first  made  on  a  motion  for  a 
new  trial  that  the  court  erred  in  permitting  the 
jury  to  take  into  the  jury  room  the  indictment, 
which  contained  an  indorsement  of  a  conviction 
of  the  accused  on  a  count  thereof  at  a  former 
trial,  will  not  be  considered  by  the  federal  Su- 
preme Court,  in  the  exercise  of  its  power  under 
Supreme  Court  rule  35,  to  notice  a  plain  error 
not  properly  reserved,  where  the  record  con- 
tains all  the  testimony,  and  it  is  ample  to  sus- 
tain the  conviction  without  i^iving  weight  to  the 
effect  of  the  indorsement,  and  the  indorsement 
itself  shows  that  a  new  trial  was  granted  upon 
the  former  conviction,  which  is  quite  as  likely 
to  have  influenced  the  jury  favorably  to  the  ac- 


cused as  was  the  fact  of  the  former  conviction 
to  work  to  his  prejudice.— Holmgren  v.  United 
States,  30  S.  Ct.  588,  217  U.  S.  509,  54  L.  Ed. 
861,  19  Ann.  Cas.  778,  affirming  judgment 
(1907)  156  F.  439,  84  C.  C.  A.  301. 

^:»1043.   Seope  and  effect   of  objeotion« 

See  16  Cent  Dig.  Crlm.  Law,  99  2664.  2666. 

An  objection  to  a  juror  as  a  "salaried  officer 
of  the  government,  which  is  one  of  the  exemp- 
tions mentioned  in  Code  of  Laws  D.  C.  1901,  § 
217,'*  reaches  the  question  whether  the  relation 
of  the  juror  to  the  government,  as  appears  from 
his  voir  dire,  disqualifies  him  as  a  juror  on  the 
trial  of  an  indictment  for  a  conspiracy  to  de- 
fraud the  United  States.  Judgment  (1907)  30 
App.  D.  C.  1.  reversed. — Crawford  v.  United 
States,  29  S.  Ct.  260,  212  U.  S.  183,  53  L.  Ed. 
465,  15  Ann.  Cas.  392. 

^=:»1047.   Neoessity  of  ozoeptiona. 

See  16  Cent.  Dig.  Crlm.  Law.  99  26G6-2670. 


—  In  general. 

See  16  Cent.  Dig.  Crim.  Law,  99  2666,  2667,  2670. 

Failure  of  the  record  to  affirmatively  show 
the  issue  of  the  venire  for  the  grand  and  petit 
juries  or  that  the  defendant  was  arraigned,  or 
that  he  was  personally  present  when  verdict  and 
sentence  were  rendered,  is  not  available,  in  the 
absence  of  exceptions  based  on  these  grounds, 
when  it  appears  that  in  other  respects  the  in- 
dictment, trial,  verdict,  and  sentence  were  regu- 
larly had  and  rendered. — Barrett  v.  United 
States,  18  S.  Ct  327,  169  U.  S.  218,  42  L.  Ed. 
723. 

Rulings  as  to  which  no  exception  was  taken 
at  the  time,  or  as  to  matters  not  set  out  in  the 
assignment  of  error,  will  not  be  revised  by  the 
federal  Supreme  Court. — Matheson  v.  Lnited 
States,  33  S.  Ct.  355,  227  U.  S.  540,  57  L.  Ed. 
631. 

^=»1054.  —— 'Review  of  rnlings  on  ewi* 
dence. 

See  16  Cent.  Dig.  Crim.  Law.  99  2662-2664. 

Assignments  of  error  in  admitting  or  reject- 
ing evidence  cannot  be  considered  on  writ  of  er- 
ror, where  no  bill  of  exceptions  has  been  taken. 
—Pickett  V.  United  States,  30  S.  Ct.  265,  216 
U.  S.  456,  54  L.  Ed.  566. 

^=»1066.   Exceptions  to  deoision  on  mo- 
tion for  new  trial  or  in  ar- 
'  rest. 

See  15  Cent.  Dig.  Crim.  Law,  9  2686. 

Failure  to  except  to  the  overruling  of  a 
motion  in  arrest  of  judgment  waives  the  ob- 
jection that  the  ^rand  jurors  were  selected  by 
an  unauthorized  ofiicial,  even  assuming  that 
such  objection  was  raised  in  time  by  such  a 
motion. — Rodriguez  v.  United  States,  25  S.  Ct. 
617,  198  U.  S.  156,  49  U  Ed.  994. 

(C)  PROCEEDINGS    FOR   TRANSFER   OF 
CAUSE,  AND  EFFECT  THEREOF. 

^=s>1069.   Time  of  taking  proceedings. 

See  16  Cent.   Dig.  Crim.  Law,  99  2691-2699. 

On  November  3,  1889,  after  a  verdict  of  guil- 
ty of  murder,  an  order  was  entered  adjudging 
defendants  guilty  as  charged  in  the  indictment, 
and  directing  that  they  be  committed  to  await 
judgment  and  sentence.  On  November  15th  an 
order  was  made%that  they  be  executed  by  be- 
ing hanged,  according  to  the  forms,  delays,  and 
processes  provided  by  law.  Neither  order  stat- 
ed the  offense  of  which  defendants  were. adjudg- 
ed guilty,  nor  did  it  appear  that  they  were  pres- 
ent when  the  order  of  sentence  was  entered,  or 
were  asked  if  they  had  aught  to  say  why 
sentence  should  not  be  pronounced.    On  July  18, 
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1890,  orders  were  entered  reciting  the  yerdict 
and  sentence,  and  directing  that  they  be  ex- 
ecuted on  a  day  specified.  Held,  that  the  judg- 
ment against  defendants  did  not  become  final 
until  July  18th.— Ball  v.  United  States,  140 
U.  S.  118,  11  S.  Ct.  761,  35  L.  Ed.  377. 

^s»1072.  AUowanoe  or  leave. 

See  15  Cent.  Dig.  Crim.  Law.  SS  2703-2706. 

Although  a  motion  to  the  federal  supreme 
court  for  a  writ  of  error  to  a  state  supreme 
court,  under  Rev.  St.  §  700,  empowering  the 
federal  supi^eme  court  to  grant  writs  of  error, 
may  be  permitted  to  be  made  in  open  court,  on 
account  of  the  urgency  and  importance  of  the 
case,  yet  it  is  the  duty  of  the  court,  upon  such 
motion,  not  only  to  ascertain,  from  an  examina- 
tion of  the  record,  whether  any  questions, 
cognizable  in  the  federal  supreme  court  upon  ap- 
peal, were  nuide  and  decided  in  the  proper  court 
of  the  state,  but  also  whether  the  character  of 
those  questions  is  such  as  to  make  it  proper 
to  bring  the  judgment  up  for  re-examination.— 
Ex  parte  Spies,  123  U.  S.  131,  8  S.  Ot.  21,  22, 
31  L.  Ed.  80. 

^s»1083.  Effect  of  transfer  or  proceed* 
ins*  tkeref or. 

Bee  16  Cent  Dig.  Crim.  Law,  fi  2738. 

A  writ  of  error  does  not  vacate  a  judgment 
sentencing  accused  to  death. — Schwab  v.  ^erg- 
gren,  143  U.  S.  442,  12  S.  Ct.  526,  36  L.  Ed. 
218. 

^s»1084.   Snporsedeas  or  stay  of  proceed- 
inss. 

See  15  Cent.  Dig.  Crim.  Law,  99  2728,  2728,  2781, 
8733-2785. 

Under  Rev.  St.  |  716,  giving  the  supreme 
court  power  to  issue  all  writs  not  specifically 
provided  for  by  statute,  which  may  be  neces- 
sary for  the  exercise  of  its  jurisdiction,  and 
agreeable  to  the  usages  and  principles  of  law; 
or  under  section  1000^  providing  that  any  justice 
or  judge  signing  a  citaticn  on  any  writ  of  er- 
ror shall  take  security  for  the  prosecution  of 
the  writ,  where  the  writ  is  not  to  be  a  super- 
sedeas, and  for  damages  and  costs  where  it  is 
to  be,  and  section  1007,  providing  the  manner 
in  whidi  a  supersedeas  may  be  obtained  on  a 
writ  of  error, — a  justice  of  the  supreme  court 
may  issue  a  supersedeas,  on  allowing  a  writ 
of  error,  under  Act  Cong.  March  3,  1891,  to  a 
circuit  court,  in  case  of  conviction  for  an  in- 
famous crime.— In  re  Claasen,  140  U.  S.  200, 
11  S.  Ct.  736,  85  L.  Ed.  409. 

*^  In  a  criminal  case,  the  effect  of  a  writ  of 
error  is  to  stay  the  execution  of  the  judgment 
pending  the  determination  of  the  writ  by  the 
supreme  court.— Schwab  v.  Berggren,  143  U.  S. 
442,  12  S.  Ct  625,  36  L.  Ed.  218. 

(D)  RECORD  AND  PROCEHBDINGS  NOT  IN 

RECORD. 

Prosecutions  for  homicide,  see  Homicide, 
327. 


^=91085.  Matters  to  be  sIiowa  by  reeord. 

See  16  Cent.  Dig.  Crim.  Law.  99  2736-2781,  2794. 


^==91086. 


Neoeesity  la  general. 


See  16  Cent.   Dig.   Crim.   Law.  ||  2736-2770,  2773. 
2794. 

Under  Code  Cr.  Proc.  Utah,  §  257,  cl.  7,  re- 
quiring the  charge  of  the  court  to  the  jury  to 
be  reduced  to  writing,  and  section  339.  requir- 
ing a  copy  of  all  charges  given  to  be  ircluded  in 
the  recor.l,  a  judgment  upon  a  verdict  of  guilty 
of  murder,  the  record  of  which  states  that  the 
court  charged  the  jury,  and  does  not  contain  the 
charge  in  writing,  nor  show  that  with  the  de- 
fendant's consent  it  was  given  orally,  is  errone- 
ous, and  must  be  reversed  on  appeal.— Hop t  ▼. 


People  of  Territory  of  UUh,  114  U.  S.  488,  5  S. 
Ct,  972,  20  L.  Ed.  183. 

The  state  supreme  court  refused  to  consider 
an  objection  to  the  reception  in  evidence  of  a 
letter  which  it  was  claimed  by  defendant  had 
been  forcibly  seized  upon  his  premises  without 
a  search  warrant  or  other  legal  process,  in  vio- 
lation of  Const.  U.  S.  Amend.  5,  and  of  Const. 
111.  art  2,  §  10,  on  the  ground  that  the  defend- 
ant had  not,  at  the  trial,  substantiated  the 
fact  of  the  illegal  seizure  by  evidence,  or  placed 
it  upon  the  record.  On  application  in  the 
United  States  supreme  court  for  a  writ  of  error, 
heldj  that  as  the  record  did  not  show,  as  re- 
quired by  Rev.  St.  f  709,  that  any  title,  right, 
privilege  or  immunity  claimed  under  the  con- 
stitution, or  any  treaty  or  statute  of  the  United 
States,  had  been  "specially  set  up  or  claimed*' 
by  the  defendant  at  the  proper  time  and  in  the 
proper  manner,  or  that  the  decision  of  the  state 
court  was  against  the  title,  right,  privilege,  or 
immunity  so  set  up  or  claimed,  an  application 
for  a  writ  of  error  must  be  denied.— >Ex  parte 
Spies,  123  U.  S.  131,  8  S.  Ct  21,  22,  31  L.  Ed. 
80. 

In  the  case  of  an  indictment  for  murder 
in  the  first  degree,  the  record  must  show  that 
the  prisoner  was  present  in  court  when  he  was 
sentenced  to  be  executed,  and  that  he  was  asked 
whether  he  had  anything  to  say  why  sentence 
of  death  should  not  be  pronounced  upon  him. 
-Ball  V.  United  States,  140  U.  S.  ife,  11  S. 
Ct  761,  35  L.  Ed.  377. 

"Due  process  of  law."  as  used  in  the  consti- 
tution, requires  that  the  accused  plead,  or  be 
ordered  to  plead,  or  in  a  proper  case,  that  a 
plea  of  not  guilty  be  entered  for  him,  before  his 
trial  can  rightfully  proceed;  and  the  record  of 
his  conviction  should  show  distinctly,  and  not 
by  inference  merely,  that  every  step  involved  in 
due  process  of  law,  and  essential  to  a  valid 
trial,  was  taken  in  the  trial  court;  otherwise, 
the  judgment  will  be  erroneous.— Craln  ▼.  Unit- 
ed States.  162  U.  S.  625,  16  S.  Ct  952,  40  U 
Ed.  1097. 

^=:»ll)88.   Seope  and  eo&tents  of  reeord* 

See  15  Cent  Dig.  Crim.  Law.  H  2676.  2746-2751,  27S7, 
2766.  2782-2802.  2»§. 

Recital  in  indictment  that  grand  jary  was 
selected,  impaneled,  sworn,  and  charged  held 
enough,  on  proceedings  in  error,  to  show  profH 
er  swearing  of  grand  jury. — Powers  y.  United 
States,  32  S.  Ct  281,  223  U.  S.  303.  56  L.  Ed. 
448. 

.  Record  in  proceedings  in  error  after  con- 
viction held  to  sufficiently  show  that  the  petit 
jury  were  duly  sworn.— Id. 

The  record,  stating  that  the  defendant,  be- 
ing arraigned,  pleads  not  guilty  and  puts  him- 
self upon  the  country,  and  the  attorney  of  the 
United  States  does  the  like,  sufficiently  shows 
that  the  indictment  was  read  to  accused. — John- 
son V.  United  States,  32  S.  Ot  748,  226  U.  S. 
405,  56  L.  Ed.  1142,  affirming  judgment  38  App. 
D.  C.  347. 

^s»1089.  Bill   of  ezeeptloBS. 

See  15  Cent  Dig.  Crim.  Law.  §|  266S.  S78t.  Ml- 
2861.  2919.  2920.  2927.  2928.  2931-2988.  29tt.  2948,  8904. 

^=:»1090.  •— ~  Heeessity. 

See  15  Cent  Dig.  Crim.  Law.  §i  2668.  2789.  8803-2822. 
2825-2827,  2927.  2928.  2948.  8204. 

The  granting  hy  the  supreme  court  of  a  writ 
of  error  to  a  circuit  court,  under  Act  Cong. 
March  6,  1891,  does  not  entitle  plaintiif  in  error 
to  a  bill  of  exceptions  to  which  he  was  not 
entitled  at  the  time  of  his  conviction,  though  be 
was  not  sentenced  until  after  passage  of  the 
act.  which  gave  him  such  right — ^In  re  Claasen, 
140  U.  S.  200. 11  S.  Ct  736,  35  L.  Ed.  400. 

In  the  absence  of  some  special  statutory 
provision,  a  bill  of  exceptions  is  the  only  metb- 
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od  of  bringing  on  the  record  instructions  given 
or  refused.— <Jlune  v.  United  States,  150  U.  S. 
590.  16  S.  Ct.  126,  40  L.  Ed.  269. 

^=»1091.  —  Form  and  oontents. 

See  15  Cent  Dig.  Crlm.   Law,  9S  2803.  2815.  2816. 
2818,  2819.  2823.  2824,  2828-2883.  2843.  2931-2933.  2943. 

Separate  bills  of  exception  for  each  separate 
matter  are  not  r^uired,  and  all  the  alleged  er- 
rors at  a  trial  may  be  incorporated  in  one  bill ; 
but  only  so  much  of  the  testimony  or  proceed- 
ings should  be  set  out  as  is  necessary  to  present 
clearly  each  matter  excepted  to. — Lees  v.  United 
States,  160  U.  S.  476.  14  S.  Ct.  163,  37  L.  Ed. 
1150. 

■ 

^s>1110«  Amemdment  or  oorreotion. 

See  16  Cent  Dig.  Grim.  Law.  fif  2903-2917.  2919. 

Certificates  of  the  judge  and  the  clerk  of 
the  court  below,  returned  to  the  Supreme  Court 
of  the  Philippine  Islands  in  a  proceeding  to 
supply  deficiencies  in  the  record  in  a  criminal 
cause,  could  be  accepted  by  that  court,  so  far 
as  any  questions  under  the  federal  Constitution 
and  statutes  are  concerned,  although  they  were 
not  under  oath,  and  although  the  court's  seal 
was  not  attached  to  the  clerk's  certificate. — 
Dowdell  ▼.  United  States,  31  S.  Ct.  590,  221  U. 
S.  325,  65  L.  Ed.  753. 

1111.  OonolusiTeness  and  effect. 

15  Cent.  Dig.  Crim.  Law.  H  2894-2896. 


Defendants  objected  that  they  were  not 
present  before  the  state  supreme  court  at  the 
time  sentence  was  pronounced,  but  the  record, 
as  it  stood,  showed  upon  its  face  that  they 
were  present.  Held,  that  the  record  must  be 
corrected  in  the  court  below,  before  the  United 
States  supreme  court,  upon  an  application  for 
a  writ  of  error,  would  consider  whether  the  ob- 
jection raised  any  federal  question  or  not. — 
Ex  parte  Spies,  123  U.  S.  131,  8  S.  Ct.  21,  22, 
31  L.  Ed.  80. 

A  recital  in  an  agreed  statement,  that  de- 
fendant offered  to  introduce  testimony  of  a  dis- 
crimination against  negroes  in  the  selection  of 
grand  jurors,  which  was  relied  upon  as  the 
ground  for  his  motion  to  quash  the  indictment, 
will  not  be  taken  as  true  on  error  to  a  state 
court,  where  such  statement  was  signed  "with 
relation  to  case  as  settled  by  judge,*'  and  he 
stated  therein  that  he  overruled  the  motion  be- 
cause the  statement  of  facts  set  out  in  the 
grounds  for  quashing  the  indictment  did  not  ap- 
pear from  the  records  or  otherwise,  and  that 
in  the  absence  of  any  showing  to  the  contrary 
he  was  bound  to  assume  that  the  jury  commis- 
sioners had  done  their  duty,  and  the  record  dis- 
closes no  exception  to  the  supposed  refusal  to 
hear  the  proffered  evidence,  and  no  contention 
in  that  regard  on  the  appeal  to  the  state  Su- 
preme Court.  Judgment,  State  v.  Brownfield, 
39  S.  E.  2,  60  S.  C.  509,  affirmed.— Brownfield 
y.  State  of  South  Carolina,  23  S.  Ct  513,  189 
U.  S.  426,  47  L.  Ed.  882. 

^5»1112.  Impeai^hlug  <ir  eontradiotias. 

Bee  16  Cent  Dig.  Crim.  Law.  %  2896. 

The  record  on  appeal  imports  verity  and 
cannot  be  contradicted  by  affidavit  of  counsel. 
—Johnson  v.  United  States,  32  S.  Ct.  748,  225 
U.  S.  405,  66  L.  Ed.  1142,  affirming  judgment 
38  App.  D.  C.  347. 

^=»1118.   Questloas    presented    for    re- 


of  several  conspiracies  disclosed  by  the  evidence 
he  would  ask  for  conviction,  cannot  be  consid- 
ered when  the  bill  of  exceptions  does  not  contain 
the  evidence,  so  that  it  does  not  appear  on  what 
ground  the  trial  court  proceeded. — Barrett  v. 
United  States,  18  S.  Ct  827,  169  U.  S.  218,  42 
L.  Ed.  723. 

^=»1119.  «—  Gondnet   of  trial  in  cen- 
ernL 

See  16  Gent  Dig.  Grim.  Law,  |fi  2927-2930. 

An  exception  to  the  court's  granting  permis- 
sion to  a  juror  to  take  notes  will  not  be  consid- 
ered, where  tl|e  record  does  not  show  that  any 
juror  took  notes. — Agnew  v.  United  States,  17 
S.  Ct  235,  166  U.  S.  36,  41  L.  Ed.  624. 

^=:»1120.  — *  Admissibility  of  OTidenoe. 

See  15  Cent  Dig.  Crlm.  Law.  19  2931-2937. 

An  omission  in  a  bill  of  exceptions  of  the 
names  of  witnesses  whom  the  accused  intended 
to  call,  and  of  any  statement  of  their  testimony 
on  a  certain  subject,  cannot  deprive  him  of  the 
benefit  of  his  exception  to  the  wrongful  refusal 
of  the  court  to  hear  any  evidence  whatever  on 
that  subject  Judgment  46  S.  W.  236,  39  Tex. 
Cr.  R.  345,  and  48  S.  W.  508,  reversed.— Car- 
ter V.  State  of  Texas,  20  S.  Ct  687,  177  U.  S. 
442,  44  L.  Ed.  839. 

^=»1121.  «—  Snfftoionoy  of  oTidenoo. 

See  16  Cent  Dig.  Crlm.  Law.  M  2988,  2989. 

The  lack  of  an  affirmative  statement  in 
the  bill  of  exceptions  in  a  criminal  case  that  it 
contains  all  the  testimony  is  not  fatal,  where 
the  recitals  in  such  bill  sufficiently  show  that 
fact— Clyatt  v.  United  States,  25  S,  Ct.  429, 
197  U.  S.  207,  49  L.  Ed.  726. 

The  rule  that  a  conviction  will  be  reversed 
where  it  plainly  appears  that  there  was  no  evi- 
dence whatever  justifying  such  conviction,  even 
though  no  request  was  made  to  instruct  the 
jury  on  the  whole  evidence  to  return  a  verdict 
of  not  guilty,  will  not  be  applied  where  it  is 
not  certified  that  the  bill  of  exceptions  contains 
the  entire  evidence,  and  the  appellate  court  is 
not  otherwise  satisfied  that  it  does,  and  it  is 
recited  in  the  bill  of  exceptions  that  the  plain- 
tiff offered  evidence  during  the  trial  sufficient 
to  go  to  the  jury,  tending  to  prove  each  and 
every  material  allegation  of  the  indictment. — 
Williamson  v.  United  States,  28  S.  Ct  163,  207 
U.  S.  425,  52  L.  Bd.  278. 


See  16  Cent  Dig.  Crim.  Law.  Sfi  2918,  2921-29501 

^s>1114.  -^—  In  general. 

See  16  Cent  Dig.  Crlm.  Law.  ||  2918,  2921. 

An  exception  to  the  refusal  of  a  motion  to 
require  the  district  attorney  to  elect  on  which 


-^  Instrnotionsy  and  failure 
or  refusal  to  giTO  instmo- 
tions. 

See  16  Cent  Dig.  Crlm.  Law,  |fi  2940-2946. 

Failure  to  give  requested  instructions  will 
not  be  held  erroneous  when  the  record  does  not 
disclose  the  instructions  actually  given,  for  it 
will  be  presumed  that  such  instructions  covered 
the  requests  so  far  as  they  correctly  stated  the 
law.— Andrews  v.  United  States,  162  U.  S. 
420,  16  S.  Ct  798,  40  L.  Ed.  1023. 

(B)  ASSIGNMENT  OF  ERRORS    AND 

BRIEFS. 

^=»1129.  Assignments  of  error. 

See  16  Cent  Dig.  Crim.  Law.  iS  2964-2984. 

Under  one  complaint,  defendant  was  tried 
and  convicted  of  307  separate  offenses  against 
the  Vermont  liquor  laws,  under  which  he  was 
sentenced  to  pay  a  fine  of  $6,638.72,  or  in  de- 
fault be  imprisoned  at  hard  labor  for  19,914 
days.  Held,  on  error  in  the  supreme  court,  that 
the  question  whether  such  punishment  was 
"cruel  and  unusual,''  within  the  'inhibition  of 
the  eighth  amendment  to  the  constitution,  not 
being  assigned  as  error,  nor  suggested  in  the 


This  Digest  is  oompiled^on  the  Xey-Nnmber  Systeaa*    For  esplanation»  see  pace  iii* 

8up.Ot.Diq.— {^ 


<&=»1129 


CRIMINAL  LAW,  XV  (E)-<G) 


[Sap.CtDig.— Page  882] 


brief  of  plaintiff  in  error,  though  raised  and  de- 
cided below,  would  not  be  considered. — O'Neil 
V.  Vermont,  144  U.  S.  323,  12  S.  Ct,  693,  36 
L.  Ed.  450. 

Errors  not  assigned  will  not  be  considered 
by  the  federal  Supreme  Court  on  writ  of  er- 
ror.—Paraiso  V.  United  States,  28  S.  Ct.  127, 
207  U.  S.  368,  52  L.  Ed.  249. 

Rulings  not  set  out  in  the  assignment  of 
error  will  not  be  reviewed  by  the  federal  Su- 
preme Court. — Matheson  v.  United  States,  33 
S.  Ct.  355,  227  U.  S.  540,  57  L.  Ed.  631. 

(F)  DISMISSAL,    HEARING,    AND   RE- 
HEARING. 

Dismissal  as  denying  due  process '  of  law,  see 
Constitutional  Law,  ^=»271. 

^=91131.  DUmissaL 

See  15  Cent.  Dig.  Crim.  Law,  |§  2971-2979.  2985. 

Where  the  accused  escapes  while  a  writ  of 
error  is  pending,  the  case  will  be  stricken  from 
the  docket  unless  he  is  brought  within  the  juris- 
diction of  the  court  below  during  the  term. — 
Bonahan  v.  Nebraska,  125  U.  S.  692,  8  S.  Ct. 
1390,  31  L.  Ed.  854. 

(G)  REVIEW. 

Prosecutions  for  homicide,   see  Homicide,  ^=» 
332-340. 

^=:»1134.   Scope  and  extent  in  general. 

See  15  Cent.  Dig.  Crim.  Law,  |9  2587,  2653,  2986- 
2998.  3066,  3067-307L 

The  issue  raised  upon  a  challenge  for  cause 
to  a  juror  in  a  criminal  case,  on  the  ground 
that  he  had  formed  and  expressed  an  opinion  as 
to  the  issues  to  be  tried,  is  one  of  mixed  law 
and  fact;  and  the  finding  of  the  trial  court 
upon  that  issue  ought  not  to  be  set  aside  by  a 
reviewing  court  unless  it  manifestly  appears 
that,  upon  the  evidence,  the  trial  court  ought  to 
have  found  that  the  juror  had  formed  such  an 
opinion  that  he  could  not  in  law  be  deemed  im- 
partial.—Ex  parte  Spies,  123  U.  S.  131,  8  S. 
Ct.  21,  22,  31  L.  Ed.  80. 

Refusal  of  a  federal  court  to  grant  a  new 
trial  cannot  be  reviewed  on  error. — ^Addington 
V.  United  States,  17  S.  Ct.  288,  165  U.  S.  184, 
41  L.  Ed.  679. 

An  objection  to  the  sufficiency  of  an  in- 
dictment will  not  be  considered  by  the  fed- 
eral Supreme  Court  on  certiorari,  although  the 
grounds  of  the  demurrer  and  the  general  lan- 
guage of  the  exceptions  taken  on  the  trial  are 
broad  enough  to  embrace  such  objection,  where 
the  conduct  of  counsel  for  the  accused  in  the 
courts  below  is  wholly  inconsistent  with  any  in- 
tention to  rely  upon  such  objection,  and  the 
point  was  not  referred  to  in  the  petition  for 
writ  of  certiorari,  or  in  the  brief  submitted  in 
support  of  that  petition.  Judgment  (C.  C.  A. 
1907)  155  F.  945,  84  C.  C.  A.  93,  affirmed.— 
Great  Northern  Ry.  Co.  v.  United -States,  28  ». 
Ct.  313,  208  U.  S.  452,  52  L.  Ed.  567. 

Assignments  of  error  which  challenge  the 
sufficiency  of  the  evidence  to  warrant  a  con- 
viction cannot  be  considered  by  the  federal  Su- 
preme Court  on  a  writ  of  error  to  the  Supreme 
Court  of  the  Philippine  Islands,  to  review  a 
judgment  affirming  such  conviction,  where  it 
is  not  contended  that  there  was  no  evidence  of 
guilt,  since  only  errors  of  law  can  be  consid- 
ered upon  a  writ  of  error. — Ling  Su  Fan  v. 
United  States,  31  S.  Ct.  21.  218  U.  S.  302,  54 
L.  Ed.  1049,  30  L.  R.  A.  (N.  S.)  1176. 

Question  for  review  on  error  from  judg- 
ment sustaining  demurrer  to  indictments  under 
Interstate  Commerce  Act  June  29,  1906,  mak- 
ing it  a  misdemeanor  to  receive  rebates,  held  to 


be  whether  compliance  with  the  act  as  to  post* 
ing  tariffs  is  essential  to  bring  a  tariff  within 
such  act.— (1912)  United  States  v.  Miller.  32  S. 
Ct.  323,  223  U.  S.  599,  56  L.  Ed.  568,  reversing 
judgment  (C.  C.  1911)  187  F.  375. 

^:»1135.  Parties  entitled  to  allege  error. 

See  16  Cent  Dig.  Crim.  Law,  U  8006-3010. 

^=:»1137.   -^  Estoppel. 

See  15  Cent.  Dig.  Cilm.  Law,  IS  9007-8010. 

The  fact  that  a  juror  was  sworn  as  inter- 
preter, and  interpreted  a  witness'  testimony,  is 
not  ground  for  complaint  by  defendant,  when 
the  substitution  of  such  juror  in  place  of  the 
former  interpreter  was  made  on  the  suggestion 
of  defendant  s  counsel  that  the  latter  was  not 
correctly  translating  the  answers  of  the  wit- 
ncHs,  and  it  was  done  with  defendant's  consent. 
— Thiede  v.  People  of  Territory  of  Utah,  159 
U.  S.  510,  16  S.  Ct.  62,  40  L.  Ed.  237,  affirming 
judgment  People  of  Territory  of  Utah  v.  Thiede, 
11  Utah,  241,  39  P.  837. 

Plaintiff  in  error  cannot  complain  of  a 
charge  requested  by  him.— Matheson  v.  United 
States,  33  S.  Ct.  355,  227  U.  S.  540,  57  L. 
Ed.  631. 

^=:»1140.   Presumptions. 

See  14  Cent  Dig.  Crim.  Law,  9  214;  15  Cent  Dig. 
Crim.  Law,  §§  2736-2781.  2901.  3014-8037;  81  Ctot 
Dig.  Jury,  U  306,  330.  347.  390. 

^=»1142.  —  BCattera  shown  by  reeord. 

See  15  Cent  Dig.  Crim.  Law.  S9  3014.  3016-3037. 

On  appeal  in  a  criminal  case  the  record  in 
the  trial  court  will  not  be  interpreted  to  ^ow 
error  if  it  is  susceptible  of  a  reasonable  intei*- 
pretntion  to  the  contrary.  Judgment,  State  v. 
Durein  (1905)  80  P.  987,  70  Kan.  1,  affirmed. 
— Durein  v.  State  of  Kansas,  28  S.  Ct.  567,  208 
U.  S.  613,  52  L.  Ed.  645;  Boss  v.  Same,  Id.; 
»;>immons  y.  Same,  Id. 


<$=»1144. 


et 


•'—  Facts   or   proeeedias* 
■howB  by  reeord. 

See  15  Cent.  Dig.  Crim.  Law.  81  2786-2764.  2766-2771. 
2774-2781.  2901.  3016-3037 ;  81  Cent  Dig.  Jury,  U  306. 
330.  347.  390. 

The  fact  that  the  record  recites  that  de- 
fendants in  open  court  excepted  to  the  sentence 
pronounced  upon  them,  and  that  the  motion  in 
arrest  of  judgment,  signed  by  their  attorneys, 
states  that  they  came  in  their  own  proper  per- 
son and  by  attorney,  does  not  sufficiently  show 
that  they  were  present  when  sentence  was  pro- 
nounced.—Ball  V.  United  States,  146  U.  S.  118, 
11  S.  Ct.  761,  35  L.  Ed.  377. 

On  appeal  from  a  conviction  of  conspiracj*. 
it  will  be  assumed,  in  the  silence  of  the  record, 
that  it  was  shown  that  persons  whose  acts  and 
deolnratious  were  admitted  were  engaged  in  the 
conspiracy,  and  that  such  acts  and  declarations 
were  in  execution  thereof. — Clune  v.  United 
States,  159  U.  S.  590,  16  S.  Ct.  125,  40  L. 
Ed.  269. 

The  fact  of  pleading  to  an  indictment  for 
an  infamous  crime  cannot  be  inferred  from  a 
record  reciting  that  defendant  came  'in  his 
own  person  and  by  his  attorney,'*  that,  on  mo- 
tion of  the  prosecuting  attorney,  it  was  "or- 
dered by  the  court  that  a  jury  come  to  try  the 
issue  joined,"  and  that  a  jury  was  selected* 
impaneled,  and  sworn  "to  try  the  issue  joined.'* 
-Grain  v.  United  States,  162  U.  S.  62d,  16  S. 
Ct.  952,  40  L.  Ed.  1097. 

The  refusal  of  a  continuance  will  not  be 
disturbed  by  an  appellate  court  when  the  ab* 
sence  of  any  bill  of  exceptions  in  the  record 
prevents  any  showing  of  abuse. — ^Pickett  v. 
United  States,  30  S.  (S.  265,  216  U.  S,  456,  5i 
L.  Ed.  566. 

The  presumption  will  be  indulged  that  the 
jurisdictional  fact  of  the  Indian  citizenship  of 
the  accused  in  «  homicide  case  was  presented 
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to  the  United  States  court  in  the  Indian  ter- 
ritory, and  constituted  the  ground  of  its  order 
changing  the  venue,  pursuant  to  Act  June  28, 
1898,  c.  517,  §  29,  30  Stat.  511,  to  the  federal 
District  Court  at  Paris,  Tex.,  where  such  citi- 
zenship is  admitted,  and  the  affidavit  upon 
which  the  order  of  removal  was  made  is  not 
in  the  record,  and  the  order  recited  that  the 
court  granted  the  motion  "being  well  advised 
in  the  premises,"  and  it  is  stated  in  the  affi- 
davit 01  the  attorney  for  the  accused,  filed  in 
support  of  a  motion  to  send  the  case  back  to 
Oklahoma,  that  the  motion  for  removal  was 
made  '"under  the  federal  statute  permitting 
paid  removal  to  be  made." — Hondrix  v.  TTnited 
States,  31  S.  Ct  193,  219  U.  S.  79.  55  L. 
Ed.  102. 

^=:»1146.  Discretion  of  lo'vrer  court. 

See  15  Cent.  Dig.  Crlm.  Law.  Sfi  3038-3078. 


— —  Preliminary     proceedings. 

See  15  Cent.  Dig.  Crim.  Law,  S)  3050-3052. 

The  summoning  of  witnesses  at  the  ex- 
pense of  the  §:overnment  is  by  Rev.  St.  {  878, 
left  to  the  discretion  of  the  trial  court,  and 
its  action  is  not  reviewable. — Goldsby  v.  United 
States,  160  U.  S.  70,  16  S.  Ct.  216,  40  L. 
Ed.  343. 

Refusal  of  separate  trial  to  one  of  several 
persoxis  jointly  indicted  will  not  be  reviewed, 
in  absence  of  abuse  of  discretion. — Heike  v. 
United  States,  33  S.  Ct.  226,  227  U.  S.  131,  57 
L.  Ed.  450,  Ann.  Cas.  1914C,  128,  affirming 
judgment  192  F.  83,  112  C.  C.  A.  615. 

^=:»1149.  -^  Amendments    and   rnlings 
as  to  indictment  or  pleas. 

See  15  Cent  Dig.  Crim.  Law.  93  3039-3043.  3058. 

A  refusal  of  the  trial  court  to  quash  an 
indictment  or  complaint  cannot  be  urged  on  ap- 
peal as  a  ground  for  reversal  of  a  conviction. 
—United  States  v.  Hamilton,  109  U.  S.  63,  3 
S.  Ct.  9,  27  L.  Ed.  857. 


153.  .1.—  Reception  of  CTidence. 

See  16  Cent  Dig.  Crlm.  Law.  ||  3061-3066. 

In  respect  to  the  admission  of  evidence 
tending  to  show  motive  for  a  crime,  the  trial 
court  has  a  certain  discretion  which  a  court 
of  error  will  not  interfere  with^  unless  it  man- 
ifestly appears  that  the  testimony  admitted 
has  no  legitimate  bearing  on  the  question  in  is- 
sue, and  is  calculated  to  prejudice  the  accused 
in  the  minds  of  the  jury. — Moore  v.  United 
States,  150  U.  S.  57,  14  S.  Ct.  26,  37  L.  Ed. 
996. 

The  decision  of  the  trial  court  upon  an  ob- 
jection to  a  witness,  on  the  ground  of  nonage 
or  want  of  intelligence,  is  not  reviewable  ex- 
cept for  abuse  of  discretion,  or  where  the  wit- 
ness* testimony  is  admitted  or  rejected  upon 
an  erroneous  view  of  some  legal  principle. — 
Wheeler  v.  United  States,  159  U.  S.  523,  16  S. 
Ct.  93,  40  L.  Ed.  244. 

The  exclusion  of  matter  sought  to  be  elicit- 
ed on  cross-examination,  because  not  within  the 
scope  of  the  direct  examination,  held  not  preju- 
dicial error,  where  the  excluded  matter  was 
not  offered  at  any  subsequent  stage  of  the  trial, 
for  the  order  in  which  evidence  shall  be  intro- 
duced is  in  the  discretion  of  the  court. — Putnam 
v.  United  States,  162  U.  S.  687,  16  S.  Ct.  923, 
40  L.  Ed.  1118. 

Refusal  to  permit  nonexperts  to  express 
the  opinion  that  accused  was  insane  is  not  re- 
viewable unless  the  discretion  of  the  court  was 
abused.— Math eson.'  v.  United  States,  33  S. 
Ct.  355,  227  U.  S.  540,  57  L.  Ed.  631. 


156.  —  New  trial. 

8m  16  Cent  Dig.  Crim.  Law.  88  3067-3071. 

While  the  granting  or  refusing  of  a  new 
trial  is  in  the  sound  discretion  of  the  federal 


courts,  and  not  subject  to  review,  yet,  on  a  mo- 
tion for  a  new  trial,  the  action  of  the  court  in 
rejecting  the  affidavits  of  jurors  as  to  the  ex- 
istence of  an  extraneous  influence  is  not  with- 
in that  discretion,  and  is  reviewable  on  w^rit 
of  error.— Mattox  v.  United  States,  146  U.  S. 
140,  13  S.  Ct.  50,  36  L.  Ed.  917. 

The  refusal  of  a  new  trial,  being  in  the  dis- 
cretion of  the  trial  court,  cannot  be  reviewed. 
—Moore  v.  United  States,  150  U.  S.  57,  14 
S.  Ct.  26,  37  L.  Ed.  996;  Holder  v.  Same.  150 
U.  S.  91,  14  S.  Ct.  10,  37  L.  Ed.  1010;  Wheel- 
er V.  Same,  159  U.  S.  523,  16  S.  Ct.  93,  40 
L.   Ed.  244. 

The  granting  or  denying  of  a  new  trial  is 
a  matter  not  assignable  as  error. — Pickett  v. 
United  States,  30  S,  Ct.  265,  216  U.  S.  456,  54 
L.  Ed.  566. 

The  denial  of  a  motion  for  a  new  trial, 
raising  for  the  first  time  the  objection  that  the 
jury  was  permitted  to  take  into  the  jury  room 
the  indictment,  which  contained  an  indorsement 
showing  the  conviction  of  tiie  accused  on  a 
count  thereof  at  a  former  trial,  is  not  review- 
able in  the  federal  Supreme  Court.— Holtngren 
V.  United  States,  30  S.  Ct.  588,  217  U.  S.  509. 
54  L.  Ed.  mi,  19  Ann.  Cas.  778.  affirming 
judgment  (1907)  156  F.  439,  84  C.  C.  A.  301. 

^=9 1157.   Quisstions     of     fact,     werdiots, 
and  flndlngs. 

See  15   Cent.   Dig.   Crim.   Law,   98   3061-3D66,   3070. 
3071,  3074-3084. 

^=»1158.  — —  In  semeral. 

See  15   Cent  Dig.   Crim.   Law,   ||  8061-3086,   1070, 
3071,  8074. 

The  supreme  court  of  the  District  of  Co- 
lumbia having  jurisdiction  to  hear  and  deter- 
mine a  charge  against  a  prisoner,  its  decision 
as  to  whether  a  plea  of  former  jeopardy  by  de- 
fendant was  sustained  will  not  be  reviewed  by 
the  United  States  supreme  court— Ex  parte 
Bigelow,  113  U.  S.  328,  5  S.  Ct.  542,  28  L. 
Ed.  1005. 

If  there  is  sufficient  evidence  to  go  to  the 
jury  in  a  criminal  case,  the  Supreme  Court  of 
the  United  States  will  not  weigh  the  facts  and 
determine  the  guilt  or  innocence  of  the  accused 
by  a  mere  preponderance  of  evidence,  but  will 
limit  its  decision  to  questions  of  law. — Burton 
V.  United  States,  26  S.  Ct  688,  202  U.  S.  344, 
50  L.  Ed.  1057  6  Ann.  Cas.  392. 

The  Supreme  Court  of  the  Philippine  Is- 
lands, in  reviewing  the  judgment  of  the  court 
of  first  instance,  in  a  ^^riminal  case,  may  deter- 
mine for  itself  the  guilt  or  innocence  of  the 
defendant,  upon  the  proofs  presented  at  -  the 
trial.— Pendleton  v.  United  States,  30  S.  Ct 
315,  216  U.  S.  305,  54  L.  Ed.  491. 

^»1159.  «—  Conolnsiweiiess   of  werdiot. 

See  16  Cent  Dig.  Crim.  Law,  SS  8074-3083. 

A  verdict  supported  by  sufficient  evidence  or 
substantially  supported  by  the  evidence  will  not 
be  disturbed  on  appeal. — Humes  v.  United 
States,  18  S.  Ct.  602,  170  U.  S.  210,  42  L. 
Ed.  1011. 

^=:»1161.  Harmless  error. 

See  15   Cent.  Dig.   Crlm.   Law,   |9  8065-3157,  8158- 
8191;    42  Cent  Dig.  Rape,  8  104. 

^=»1163.  —  Presumption   as    to    effect 
of  error. 

See  15  Cent  Dig.  Crim.  Law,  §9  3090-3009. 

The  practice  of  alluding  in  the  charge  to 
the  details  of  other  cases  given  in  the  books  is 
not  to  be  commended,  but  an  appellate  court 
will  nevertheless  assume,  unless  the  contrary 
appears,  that  the  jurors  understood  these  al- 
lusions to  be  merely  by  way  of  illustration, 
and  that  they  were  not  misled  thereby.— Point- 
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er  T.  United  States,  151  U.  S.  396,  14  S.  Ct 
410.  38  L.  Ed.  208. 

Where  indictments  are  erroneously  consoli- 
dated in  such  a  way  that  some  defendants  are 
tried  with  others  charged  with  an  additional 
crime,  different  from  that  for  which  all  are 
tried,  prejudice  is  presumed. — ^McElroy  v.  Unit- 
ed States,  17  S.  Ct.  31,  164  U.  S.  76.  41  L. 
Ed.  355. 

^=>1165«  — —  Prejudioe  to  defendant  in 
SeneraL 

See  16  Cent.  Dig.   Crlm.    Law.   S9   8085.   8086.   8088. 
8088. 

The  refusal  to  appoint  an  interpreter  when 
the  defendant  in  a  criminal  case  is*  testifying 
is  not  prejudicially  erroneous  where  it  does 
not  appear  from  the  answers  made  by  the  wit- 
ness that  there  was  any  abuse  of  the  discre- 
tionary power  lodged  in  the  trial  court. — Pero- 
vich  V.  United  States,  27  S.  Ct  456.  205  U. 
S.  86,  51  L.  Ed.  722. 


166.  — —  Prelimlnarj     prooeedlnss. 

See  16  Cent.   Dig.  Crim.   Law.  H  8100-8102.   2107- 
8113.     • 

The  fact  that  on  a  trial  for  murder  the 
shorthand  notes  of  the  testimony  taken  on  the 
preliminary  examination  have  not  been  tran- 
scribed as  provided  by  Comp.  Laws,  {  4883.  is 
not  ground  for  reversal  when  'it  appears  that 
the  stenographer  was  in  the  court  room  during 
the  trial,  and  that  he  could  have  been  comj^l- 
led  to  read  any  testimony  taken  on  the  prelim- 
inary examination.— Thiede  v.  People  of  Terri- 
tory of  Utah,  150  U.  S.  510.  16  S.  Ct  62.  40 
L.  Ed.  237.  affirming  judgment  People  of  Terri- 
tory of  Utah  V.  Thiede,  11  Utah,  241,  39  P. 
837. 


1661/2*  — —  Oondnot  of  trial  in  gen* 
eral. 

See  16  Cent  Dig.  Crim.  Law.  99  8114-tl88. 

Overruling  defendant's  challenge  of  a  Juror 
for  cause  is  no  ground  for  a  reversal,  where  he 
did  not  exhaust  his  peremptor:^  challenges,  and 
there  was  no  cause  for  objection  to  the  juror 
impaneled. — Hopt  v.  People  of  Territory  of 
Utah,  120  U.  S.  430,  7  S.  Ct  614,  30  L.  Ed. 
708,  affirming  judgment  People  v.  Hopt  4  Utah, 
247,  9  P.  407 ;  &  parte  Spies,  123  U.  S.  131, 
8  S.  Ct  21,  22,  31  L.  Ed.  80. 

The  error,  if  any,  committed,  by  the  court 
of  first  instance,  when  determining  the  guilt 
or  innocence  of  accused,  in  considering  the  lat- 
ter*s  failure  to  testify  in  his  own  behtdf,  is  not 
available  on  a  writ  of  error  from  the  federal 
Supreme  Court  to  the  Supreme  Court  of  the 
Philippine  Islands,  where  the  latter  court,  in 
denying  a  motion  for  new  trial  after  its  decision 
reducing  the  sentence  on  the  accused's  appeal, 
stated  that  it  did  not.  as  the  trial  court  did 
take  the  accused's  failure  to  testify  into  con- 
sideration.—Pendleton  V.  United  States,  30  S. 
Ct  315,  216  U.  S.  305,  54  L.  Ed.  491. 

^s>1167.  «—  Rnlinffs  as  to  indiotnent 
or  pleas. 

See  15  Cent  Dig.  Crim.  Law.  99  8101.  8108-8106. 

A  want  of  particularity  in  describing  the 
offense  intended  to  be  charged  is  not  a  ground 
for  reversing  a  conviction,  where  the  indictment 
states  the  elements  of  the  offense  with  suffi- 
cient particularity  fully  to  advise  defendant  of 
the  crime  charged,  and  to  enable  a  conviction, 
if  had,  to  be  pleaded  in  bar  of  a  subsequent 
prosecution  for  the  same  offense,  in  view  of 
liev.  St  U.  S.  5  1025  (U.  S.  Comp.  St.  1901. 
p.  720).  providing  that  a  conviction  shall  not  be 
affected  by  any  defect  or  imperfection  in  matter 
of  form  not  tending  to  prejudice  defendant. 
Judgment  (C.  C.  1906)  United  States  v.  New 
York  Cent  &  H.  R.  R.  Co..  146  F.  298 :  Same 
v.  Guilford,  Id.,  affirmed.— New  York  Cent  & 
H.  R,  R.  Co.  V.  United  States,  29  S*  Ct  304, 
212  U.  S.  481,  53  L.  Ed.  613. 


Only  substantial  defects  in  an  indictment 
are  available  to  reverse  a  conviction.  Judg- 
ment (C.  C.  1906)  United  States  y.  New  Y^ 
Cent.  &  H.  R.  R.  Co.,  146  F.  208:  Same  v. 
Guilford,  Id.,  affirmed.— New  York  Cent  ft  H. 
R.  R  Co.  V.  United  States,  29  S.  Ct  309.  212 
U.  S.  500.  53  L.  Ed.  624. 

«S5>1168.  — —  BnUass  mm  to  evldemee  %n 
Kemeral. 

See  16  Cent  Dig.   Crim.  Law.  ||  S124,  SUS.  312»- 
81S6,  8144. 

The  refusal  of  the  court  to  exclude  a  wit- 
ness becanse  he  disregarded  an  order  to  with- 
draw while  other  witnesses  were  testifying  is 
not  ordinarily,  subject  to  revision  by  an  ap- 
pellate court ;  and  such  refusal  is  clearly  prop- 
er where  the  objection  is  not  made  until  after 
the  witness  has  testified,  other  testimony  has 
been  given,  and  he  is  recalled  in  relation  to 
another  matter.— Holder  v.  United  States,  150 
U.  S.  91,  14  S.  Ct  10,  37  U  Ed.  1010. 


<8S5>1169. 


Admission  of  OTid 


See  14  Cent.  Dig.  Crim.  Law,  I  764;  IS  Cent  Dig. 
Crlm.  Law.  IS  8088.  tvn,  8137^48. 

On  a  trial  for  murder,  committed  in  a 
shooting  affray,  participated  in  by  defendants 
on  one  side,  and  by  several  persons,  including 
deceased,  on  the  other,  evidence  was  admitted 
that  defendants  had  committed  five  separate  rob- 
beries during  the  20  days  preceding  the  shoot- 
ing, on  the  theory  that  the  party  of  the  murder- 
ed man  was  attempting  to  arrest  defendant!, 
but  it  did  not  appear  that  any  of  that  party 
knew  of  more  than  one  of  the  previous  rob- 
beries. Held,  that  error  in  admitting  evidence 
as  to  such  other  robberies  was  not  cored  by  a 
charge  merely  stating  that  the  evidence  as  to 
the  robbery  of  which  the  party  of  deceased  had 
knowledge  should  be  considered  only  with  ref- 
erence to  the  right  to  arrest,  and  not  mention- 
ing the  other  robberies  by  name,  or  referring 
to  them,  except  by  a  repetition  of  the  words 
"these  other  crimes."— Boyd  y.  United  States, 
142  U.  S.  450,  12  S.  Ct  292,  35  L.  Ed.  1077, 
reversing  Judgment  (C.  CJ  United  States  v. 
Boyd,  45  F.  851. 

Illegal  evidence  will  work  a  reversal  ex- 
cept where  it  is  clear  that  it  cannot  have  harm- 
ed the  exceptant.— Bram  y.  United  States,  18 
S.  Ct  183,  168  U.  S.  532,  42  U  Ed.  568. 

Any  error  in  the  admission  of  evidence  as 
to  a  conceded  fact  held  harmless. — Motes  v. 
United  States,  20  S.  Ct  993,  178  U.  S.  458.  44 
L.  Ed.  1150. 

A  judgment  of  conviction  in  a  criminal 
case  vnll  not  be  reversed  because  of  the  admis- 
sion of  evidence  which  was  clearly  not  preju- 
dicial to  defendant,  although  it  may  have  been 
irrelevant  or  immaterial.— Sawyer  v.  United 
States,  26  S.  Ct  575.  202  U.  S.  150,  50  U  Ed. 
972,  6  Ann.  Cas.  269. 

One  accused  of  conspiring  to  suborn  per- 
jury in  proceedings  for  the  purchase  of  public 
lands  under  the  timber  and  stone  act  is  not  prej- 
udiced by  admitting  evidence  of  an  attempt  to 
acquire  and  of  the  acquisition,  by  like  unlawful 
methods,  of  state  school  lands,  because  it  tends 
to  show  the  commission  of  crimes  other  than 
those  charged  in  the  indictment  especially 
where  the  trial  judge  in  his  charge  carefully 
limited  the  application  of  the  testimony  so  as 
to  prevent  any  improper  use. — WiUiamson  v. 
United  States.  28  S.  Ct.  163,  207  U.  S.  425^  53 
U  Ed.  278. 

^==91170.  — —  Ezolnsion  of  oridomoo* 

See  16  Cent  Dig.  Crlm.  Law.  if  8146-81fiS. 

Erroneous  rejection  of  competent  evideoct 
is  not  cured  by  a  suggestion  by  the  court  that, 
if  offered  later  in  the  trial,  it  may  be' admissi- 
ble.—Edgington  V.  United  States,  17  S.  Ct  72, 
164  U.  &  361,  41  L.  Ed.  467. 
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Exclusion  of  material  evidence  on  behalf  of' 
accused  la  reversible  error,  unless  want  of  prej- 
udice is  shown.  Judgment  (1907)  30  App.  D.  O. 
1.  reversed.— Crawford  v.  United  States,  29  S. 
Ct.  260.  212  U.  &  183,  53  L.  Ed.  465,  15  Ann. 
Cas.  392. 

The  refusal  to  permit  one  accused  of  con- 
spiring to  defraud  tne  United  States  to  testify 
as  to  his  intent  in  abstracting  correspondence 
from  the  files  of  a  corporation,  which  the  gov- 
ernment claims  was  to  suppress  evidence  against 
himself,  is  reversible  error  where  the  conviction 
rests  largely  upon  the  testimony  of  a  felon  and 
self-confessed  accomplice,  although  there  may 
have  been  other  testimony  from  which  inferenc- 
es as  to  such  intent  might  have  been  drawn. — Id. 

ESrroneous  exclusion  of  evidence  as  to  facts 
subsequently  established  is  not  prejudicial.— 
Matheson  v.  United  States,  33  S.  Ct.  355.  227 
U.  S.  540,  57  L.  Ed.  631. 

^5»1172.  «—  InstmotioBS. 

See  15  Cent   Dig.   Crim.   Law,  H  S128,   S164-S157, 
8169-3188,  8188;    U  Cent.  Dig.  Rape,  |  104. 

An  instruction  that  th^  age  of  presumptive 
legal  accountability  for  crime  begins  at  11,  in- 
stead of  14,  is  prejudicial  error,  although  the 
accused  was  concededly  two  months  over  14 
when  he  committed  the  act. — ^Allen  v.  United 
Stotes,  150  U.  S.  551,  14  S.  Ct.  196,  37  L.  Ed. 
1179. 

The  giving  of  erroneous  instructions  on  a 
criminal  trial  is  no  ground  for  reversal,  where 
they  could  not  in  any  manner  have  prejudiced 
the  accused. — Sawyer  v.  United  States,  26  S.  Ct. 
575,  202  U.  S.  150,  50  L.  Ed.  972,  6  Ann.  Cas. 
269. 

^Submitting  to  the  jury  on  a  prosecution 
against  a  shipper  for  accepting  rebates  in  viola- 
tion of  Blkins  Act  Feb.  19,  1903,  c.  70a  32 
Stat.  847  (U.  S.  Comp.  St.  Supp.  1907,  p.  880), 
the  question  whether  or  not  there  was  a  device 
to  avoid  the  operation  of  the  act  and  to  obtain 
the  transportation  at  less  than  the  carrier*s  pub- 
lished rates  did  not  prejudice  the  accused,  where, 
under  that  act,  no  device  or  contrivance,  secret 
or  fraudulent  in  its  nature,  is  requisite  to  the 
commission  of  the  offense;  any  means  by  which 
transportation  by  a  concession  from  the  estab- 
lished rate  was  bad  beine  sufficient  to  work  a 
conviction.— Armour  Packing  Co.  v.  United 
States,  28  S.  Ct  428,  209  U.  S.  66.  52  L.  Ed. 
681,  affirming  judgment  (1007)  153  F.  1,  82  C. 
C.  A.  135,  14  L.  R.  A.  (N.  S.)  400;    Chicago, 

B.  &  Q.  Rv.  Co.  V.  Same.  28  S.  Ct  439,  209 
U.  S.  90,  52  L.  Ed.  698,  affirming  judgment  (C. 

C.  A.  1907)  157  F.  830,  85  C.  C.  A.  194. 

Defendants  on  trial  for  criminal  conspiracy, 
are  not  prejudiced  by  an  instruction  tiiat  ^e 
jury  might  convict  any  one  of  the  defendants 
alone,  wnere  two  were  in  fact  convicted.— (1912) 
Hyde  v.  United  States,  32  S.  Ct.  793,  225  U. 
S.  347,  56  L.  Ed.  1114,  Ann.  Oas.  1914A,  614, 
affirming  judgment  (1910)  35  App.  D.  C.  451. 


173.  — —  Failure  or  refusal  to  glTe 
lastmetions. 

See  16  Cent  Dig.  Crim.  Law,  S9  8164-3168;    42  Cent 
Dig.   Rape.  {  104. 

The  refusal  to  charge  the  jury  in  a  crim- 
inal caae,  on  their  return  into  court  for  further 
instructions  because  of  their  inability  to  agree, 
that  certain  applicable  requests  to  charge,  given 
by  the  court  at  defendant's  request,  were  ma- 
terial to  the  case  then  on  trial,  is  reversible  er- 
ror where  such  requests,  when  originally  made, 
were  received  as  abstract  propositions  of  law, 
which  the  court  gave  in  connection  with  the 
charge,  saying  that  he  was  willing  to  give  them 
inasmuch  as  they  were  asked,  and  as  they  con- 
tained general  propositions  of  law.  Judgment, 
United  •States  v.  Burton,  131  F.  552.  reversed.— 
Burton  v.  United  States,  25  S.  Ct  243,  196  U. 
S.  283,  49  L.  Ed.  482. 


The  refusal  of  requested  instructions  in  a 
criminal  case,  concerning  motive  and  intent, 
and  the  effect  of  advice  of  counsel,  cannot  prej- 
udice the  accused,  where  the  trial  judge  in  in- 
structing the  jury  on  the  subject  went  as  far  in 
favor  of  the  accused  as  it  was  possible  for  him 
to  go  consistently  with  right— Williamson  v. 
United  States,  28  S.  Ct  163,  207  U.  S.  425, 
52  L.  Ed.  278. 

^s»1177.  •— *  Bentenee  and  Jvdsmeat. 

Bee  16  Cent  Dig.  Crim.  Law,  89  8183-8189. 

There  is  no  prejudicial  error  in  suspending 
sentence,  already  passed,  as  to  one  of  two  mur- 
ders of  which  defendant  has  been  convicted  un- 
der separate  counts  in  the  same  indictment, 
when  this  does  not  prevent  an  appellate  court 
from  reversing  the  judgment  in  its  application 
to  all  the  charges  of  the  indictment— Pointer  v. 
United  States,  151  U.  S.  396,  14  S.  Ct.  410,  38 
L.  Ed.  208. 

(H)  DETERMINATION  AND  DISPOSITION 

OF  CAUSE. 

^s»118S.  Reduotion     or     mltlKAtloiL     of 
■entenoe. 

See  15  Cent  Dig.  Crim.  Law,  fifi  3196-3198. 

When  a  prisoner  sentenced  to  death  carries 
his  case  to  an  appellate  court,  it  docs  not  affect 
his  rights  that  the  appellate  court,  in  pronounc- 
ing its  judgment  fixes  a  new  date  for  the  execu- 
tion, as  required  by  Rev.  St  111.  c.  38,  §8  459, 
465,  div.  15.— Schwab  v.  Berggren,  143  U.  S. 
442,  12  S.  Ct.  525,  36  L.  Ed.  218. 

A  prisoner  was  sentenced  on  the  first  and 
third  counts  of  an  indictment,  imprisonment  on 
the  third  count  to  commence  on  the  expiration 
of  that  on  the  first  count  Held,  that  judgment 
on  both  counts  should  not  be  reversed,  on  appeal, 
for  insufficiency  of  the  first  count  only,  but  that 
the  judgment  on  the  third  count  should  stand, 
and  imprisonment  thereunder  commence  at  the 
time  fixed  for  imprisonment  under  the  first 
count.— Blitz  V.  United  States,  153  U.  S.  308,  14 
S.  Ct  924,  38  L.  Ed.  725. 

^s»1184«  ModilloatloBL   or   oorreetion   of 


See  16  Cent  Dig.  Crim.  Law*  fiS  8199,  8200. 

The  Supreme  Court  of  Philippine  Islands, 
established  in  place  of  the  existing  audiencia  or 
Supreme  Court  by  Philippine  Commission  Act 
^^o.  136,  with  original  and  appellate  jurisdic- 
tion, can  increase  the  punishment  on  an  appeal, 
from  a  conviction  of  criminal  libel,  notwith- 
standing General  Orders  No.  58,  |§  42-44,  50, 
and  Philippine  Commission  Act  No.  194,  §  4, 
under  which  judgments  of  courts  of  first  in- 
stance are  final  unless  appealed  from.— Ocampo 
V.  United  States,  34  S.  Ct  712,  234  U.  S.  91,  58 
L.  Ed.  1231. 

^s»1186.  RoTersaL 

See  16  Cent  Dig.  Crim.  Law,  8fi  8816-8880. 

^s>1186.  «—  In  c^noraL 

See  16   Cent   Dig.    Crim.   Law,  81  8216-8819.    8221, 
8230. 

The  Supreme  Court  of  the  Philippine  Is- 
lands, upon  reversing  a  judgment  of  the  court 
below  in  a  criminal  case  on  an  appeal  taken 
by  the  accused,  has  jurisdiction  to  convict  him, 
on  the  same  facts,  of  a  different  offense,  carry- 
ing an  increased  sentence.— Flemister  v.  United 
States,  28  S.  Ct  129,  207  U.  S.  372,  52  L.  Ed. 
252. 

^s»1187.  —  Readerias  final  Jndsment. 

See  16  Cent  Dig.  Crim.  Law.  SS  3220.  322t 

The  Supreme  Court  of  the  Philippine  Is- 
lands has  jurisdiction,  on  an  appeal  taken  by 
the  accused  from  a  conviction  in  the  trial  court. 
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to  reverse  the  judgmentt  and  convict  the  accused 
of  a  higher  degree  of  the  offense  charged. — ^Trono 
V.  United  States,  26  S.  Ct.  121,  1»9  U.  S.  521, 
50  L,  Ed.  292.  4  Ann.  Cas.  773. 

^=:»1188.  —  Direoting      Jndsment      in 
lo'vrer  court. 

See  15  Cent.  Dig.  Crim.  Law,  99  3222-3224. 

The  previous  statutory  provisions  giving  the 
supreme  court  power,  upon  reversing  a  convic- 
tion, to  remand  with  directions  to  render  proper 
judgment,  apply  to  criminal  cases  in  which  ju- 
risdiction is  conferred  by  Act  March  3.  1891. — 
Ballew  V.  United  States,  IGO  U.  S.  187,  16  S. 
Ct.  263,  40  L.  Ed.  388. 


100.  -^-  Effect. 

See  15  Cent  Dig.  Crim.  Law,  99  8228.  8229. 

On  the  reversal  of  a  conviction'  under  both 
counts  in  an  indictment  for  error  under  one 
of  the  counts,  the  verdict  may  stand  as  to  the 
other  count,  unafifected  by  the  reversal.— Ballew 
V.  United  States.  160  U.  S.  187,  16  S.  Ct.  263, 
40  L.  Ed.  388. 

^s»1193.  Jiiriadiotit>ii  and  prooeedincra 
of  appeUate  court  after  re- 
inana. 

See  16  Cent.  Dig.  Crim.  Law,  99  3241,  3242. 

Rev.  St.  D.  C.  §  845,  provides  that  when' 
judgment  of  death  or  confinement  in  the  peni- 
tentiary is  pronounced  the  court  shall,  on  appli- 
cation  of  the  condemned  to  enable  him  to  apply 
for  a  writ  of  error,  postpone  the  final  execution 
to  a  reasonable  time  beyond  the  next  term  of  the 
court,  in  no  case  exceeding  30  days.  Held,  that 
this  is  not  a  limitation  of  the  time  of  execution, 
and  when  the  judgment  is  affirmed  on  writ  of 
error  the  court  should  set  another  day  for  exe- 
cution, although  the  30  days  have  passed. — In  re 
Cross,  146  U.  S.  271,  13  S.  Ct.  109,  36  L.  Ed. 
969. 

a)  LIABILITIES  ON  BONDS. 

[No  paragraphs  or  references  in  this  Digest.  But 
see  14  Cent.  Dig.  Crim.  Law.  99  3244-3252.] 

XVI.  suGCEssnrE  offenses  anb 

HABITUAI.   ORIMIHAI.S. 

Due  process  of  law,  see  Constitutional  Law, 
<5=»257,  271. 

^=91201.  CoaatitntlonAl  and  statutory 
prOTlaioiia. 

.   See  15  Cent  Dig.  Crim.  Law,  9  3264. 

No  rights  under  the  federal  Constitution  are 
infringed  by  Penal  Law  N.  Y.  §  1941,  under 
which  a  person  committing  a  crime  against  the 
state  law  is  punished  as  a  second  offender,  be- 
cause of  a  prior  conviction  of  an  offense  against 
the  United  States,  notwithstanding  a  pardon  by 
the  president  after  completion  of  term  of  im- 
prisonment under  such  prior  conviction. — Car- 
lesi  V.  People  of  the  State  of  New  York,  34  S. 
Ct.  576.  233  U.  S.  51,  58  U  Ed.  843,  affirming 
judgment  People  v.  Carlesi.  139  N.  Y.  S.  309, 
154  App.  Div.  481,  in  Court  of  Appeals  101  N. 
E.  1114,  208  N.  Y.  547. 

XVn.  PITNISHMENT  AND  PREVEN- 
TION  OF   GBIBIE. 

See- 
Convicts. 
Forfeitures, 
Pardon. 

Due  process  of  law,  see  Constitutional  Law.  ^=» 
270. 

Equal  protection  of  laws,  see  Constitutional 
Law.  <S=>223,  250. 

Ex  post  facto  laws,  see  Constitutional  Law.  ^ss> 
203. 

Naval  officers,  see  Arm^  and  Navy,  ^s»46. 

Privileges  and  immunities  of  citizens,  see  Con- 
stitutional Law,  «=>204.  206» 


Punishment  of  particular  offenMCt. 
See- 
Adultery,  ®=»16. 
Army  and  Navy.  ^=s>48. 
Bigamy,  ^=»17. 
Contempt,  €=»73-82. 
Homicide,  ^:»354. 

^=:»1208.   Extent  of  pimialiment  im  cea* 
eraL 

See  15  Cent.    Dig.   Crim.   Law,  19  S281-8287.  320- 
3296. 

Where  an  offense  is  made  punishable  by  im- 
prisonment (the  statute  not  expressly  authoriz- 
ing hard  labor),  a  sentence  of  imprisonment  to 
hard  labor  is  not  invalid  where  hard  labor  is  a 
part  of  the  discipline  of  the  prison  w^here  the 
sentence  would  be  carried  into  execution. — ^Uoit- 
ed  SUtes  v.  Pridgeon,  153  U.  S.  48,  14  S.  Ct 
746,  38  L.  Ed.  631. 

^:^1210.   CmniilatiTe  aentenoes. 

See  15  Cent  Dig.  Crim.  Law,  91  3298-3301,  3315. 

A^  single  sentence  on  conviction  under  sev- 
eral indictments  for  several  offenses  commit- 
ted within  the  same  six  months,  on  a  prosecu- 
tion under  Rev.  St.  §  5480  [U.  S.  Comp.  St 
1901,  p.  3696],  for  fraudulent  use  of  the  maiK 
need  not  be  limited  to  the  sentence  prescribi'd 
for  one  offense  by  that  section,  since  the  pro- 
visions which  authorize  the  joinder  of  three  of- 
fenses in  one  indictment,  and  the  imposition  of 
a  single  sentence  therefor,  do  not  have  the  ef- 
fect of  making  all  the  offenses  committed  with- 
in six  months  amount  to  a  single  continuing  of- 
fense.—Ex  parte  De  Bara,  21  S.  Ct.  110,  179 
U.  S.  316,  45  L.  Ed.  207. 

^s>1213.   Cruel  or  imiiaaal  paaisbaicat. 

See  15  Cent.  Dig.  Crim.  Law.  S9  3304-3309. 

The  8th  amendment  to  the  United  SUtes 
Constitution  apply  only  to  the  federal  govern- 
ment, and  not  to  that  of  the  states.— Eilenbecker 
V.  Plymouth  County  District  Court.  134  U.  S. 
31,  10  S.  Ct.  424,  33  L.  Ed.  801. 

A  state  statute  providing  that  a  person  who 
has  been  before  convicted  of  crime  shall  suifer 
a  severer  punishment  for  a  subsequent  offense 
than  for  a  first  offense  is  not  invalid  as  prorid- 
ing  a  cruel  and  unusual  punishment.«-Moore  v. 
State  of  Missouri,  159  U.  S.  673.  16  S.  Ct  179, 
40  L.  Ed.  301,  affirming  judgment  State  of  Mis- 
souri ▼.  Moore.  121  Mo.  514.  26  S.  W.  345. 

Constitutional  provisions  against  cruel  and 
unusual  punishments  are  not  violated  by  St. 
Mass.  18S7,  c.  435,  §  1,  imposing  a  heavier  pen- 
alty* on  a  person  convicted  of  felony  if  he  has 
twice  before  been  convicted  of  ^crimes  for  each 
of  which  he  was  sentenced  to  at  least  three 
years*  imprisonment.— McDonald  v.  Common- 
wealth of  Massachusetts,  21  S.  Ct.  388,  180  V. 
S.  311.  45  L.  Ed.  542. 

A  sentence  of  the  state  court  of  10  years* 
imprisonment  for  the  offense  of  a  conspiracy 
to  defraud  is  not  so  cruel  or  unusual  as  re- 
quires the  interference  by  the  Supreme  Court 
of  the  United  States  on  habeas  corpus.  Writ 
of  error.  State  v.  Howard  (1901)  40  S.  E.  71. 
129  N.  C.  584,  dismissed.— Howard  v.  Fleming, 
24  S.  Ct.  49.  191  U.  S.  126.  48  L.  Ed.  121. 

Cruel  and  unusual  punishment,  forbidden 
by  the  PhiUppine  BiU  of  Rights,  is  inflicted  by 
the  provisions  of  the  Philippine  Penal  Code  un- 
der which  the  falsification  by  a  public  oflicial 
of  a  public  and  official  document  moat  be  pun- 
ished by  fine  and  imprisonment  at  hard  and 
painful  labor  for  a  period  ranging  from  1^ 
years  and  a  day  to  20  years,  the  prisoner  bdni; 
subject,  as  accessories  to  the  main  punisbmeDt. 
to  carrying,  during  hia  imprisonment,  a  chain 
at  the  ankle,  hanging  from  the  wrist,  to  depri- 
vation during  the  term  of  imprisonment  of  civil 
rights^  and  to  perpetual  absolute  disqualificatiob 
to  enjoy  political  rights,  hold  office,  etc..  and  to 
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surveillance  of  the  authorities  during  life. — 
Weems  v.  United  States.  30  S.  Ct.  544,  217  U. 
S.  349.  54  L.  Ed.  793,  19  Ann.  Cas.  705. 

Cruel  and  unusual  punishment  is  not  in- 
flicted on  a  former  convict  hy  bringing  him  aft- 
er conviction  before  the  court  of  another  county 
under  Code  W.  Va.  1906,  c.  165,  §§  1^,  by 
information  charging  him  with  former  convic- 
tions, and  on  verdict  sentencing  him  to  the  ad- 
ditional punishment  prescribed  by  chapter  152. 
U  23,  24.— (1912)  Graham  v.  State  of  West 
Virginia.  32  S.  Ct.  583.  224  U.  S.  616,  56  L. 
Ed.  917,  affirming  judgment  (1911)  State  v. 
(iraham,  69  S.  E.  1010,  68  W.  Va.  248. 

Prohibition  of  Const.  U.  S.  Amend.  8, 
against  cruel  and  unusual  punishment,  is  a 
limitation  on  the  federal  government,  and  not 
on  the  states. — Collins  v.  Johnston,  35  S.  Ct. 
649.  237  U.  S,  502,  59  U  Ed.  1071. 

Cr.  Code.  §  215,  held  not  unconstitutional 
as  imposing  cruel  and  unusual  punishment  and 
excessive  fines  because  mailing  of  each  letter 
in  execution  of  scheme  to  defraud  is  made  a 
separate  offense.— Badders  v.  United  States,  36 
S.  Ct.  367,  240  U.  S.  391,  60  U  Ed.  706. 

^=91214.  EzoeMive  fines. 

See  16  Cent.  Dig.  Grim.  Law,  8S  3304-3309. 

Cr.  Code,  f|  215,  held  not  unconstitutional 
as  imposing  cruel  and  unusual  punishment  and 
excessive  fines  because  mailing  of  each  letter 
in  execution  of  scheme  to  defraud  is  made  a 
separate  offense.— Badders  v.  United  States,  36 
S.  Ct,  367,  240  U.  S.  391,  60  L.  Ed.  706. 

^=»1216.   Term  of  Imprisonmeiit. 

S«e  15  Cent  Dig.  Crim.  Law,  fifi  3310-S319. 

Detention  in  a  county  jail  cannot  be  con- 
sidered, on  habeas  corpus,  as  any  part  of  the 
time  of  imprisonment  at  hard  labor  in  the  state 
prison  to  which  the  prisoner  was  sentenced, 
where  it  does  not  appear  but  that  such  deten- 
tion wa^  due  to  the  prisoner's  efforts  to  obtain 
a  review  and  reversal  of  the  judgment  of  con- 
viction, and,  in  the  meantime,  a  supersedeas 
thereon,  so  as  to  prevent  his  transportation  to 
the  state  prison.— LH mmick  v.  Tompkins,  24  S. 
Ct.  780,  194  U.  S.  540,  48  L.  Ed.  1110. 

Each  successive  cutting  into  different  mail 
bags  with  intent  to  steal  the  mail  therefrom 
by  one  who  cuts  successively  a  number  of  such 
bags,  is  a  distinct  offense,  punishable  under 
Cr.  Code,  §  189.— Ebeling  v.  Morgan,  35  S.  Ct. 
710.  237  U.  S.  625.  59  L.  Ed.  1151. 

Persons  stealing  stamps  and  postal  funds 
from  a  post  office  after  breaking  commit  two 
distinct  offenses  which  may  be  separately  charg- 
ed and  punished,  under  Pen.  Code,  §§  190,  192. 
—Morgan  v.  Devine,  35  S.  Ct  712,  237  U.  S. 
a32.  59  L.  Ed.  1153. 

^=>X21S.  Place  of  Imprisonment. 

See  15  Cent.  Dig.  Crim.  Law,  Sfi  3320-3328. 

Rev.  St.  §  5541,  providing  that  when  a 
person  convicted  of  an  offense  against  the  Unit- 
ed States  is  sentenced  to  imprisonment  "for  a 
period  longer  than  one  year,'*  the  sentence  may 
be  executed  in  a  state  penitentiary,  does  not 
apply  where  a  person  is  sentenced  for  one  year 
only.— In  re  Mills,  1^5  U.  S.  263,  10  S.  Ct. 
762,  34  L.  Ed.  107. 


The  United  States  court  in  the  Indian  Ter- 
ritory has  no  power  to  order  that  a  sentence 
of  imprisonment  for  one  year  shall  be  executed 
in  a  state  penitentiary  as  imprisonment  in 
such  an  institution  is  limited  by  Rev.  St.  f 
5541,  to  sentences  for  a  period  longer  than  one 
year.— Id.    - 

A  federal  court  has  no  jurisdiction  to  sen- 
tence a  convict  to  imprisonment  in  a  state  pen- 
itentiary, except  as  expressly  authorized  by 
statute,  namely,  when  the  imprisonment  is  to 
be  for  more  than  a  year  (Rev.  St.  §  5541),  or 
at  hard  .labor  (section  5542). — In  re  Mills,  135 
U.  S.  263,  10  S.  Ct.  762,  34  L.  Ed.  107;  In 
re  Bonner,  151  U.  S.  242,  14  S.  Ct  323,  38  L. 
Ed.  149. 

Under  Const,  art.  5,  {  13,  authorizing  the 
governor  to  "grant  reprieves,  commutations, 
and  pardons,  after  conviction,  for  all  offenses'  ; 
and  Rev.  St.  c.  108,  §  1,  making  the  peniten- 
tiary at  Joliet  the  general  prison  for  all  persons 
sentenced  by  any  court  or  competent  jurisdic- 
tion,— a  person  whose  sentence  of  death  has 
been  commuted  to  imprisonment  for  life  may 
be  lawfully  kept  imprisoned  there. — Schwab  v. 
Berggren.  143  U.  S.  442,  12  S.  Ct  525,  36  U 
Ed.  218. 

^=»1210.  Ezeontion  of  sentence  of  doatli. 

See  15  Cent  Dig.  Crim.  Law,  8S  3329-3333. 

Gen.  St.  Minn.  1878,  c.  118,  §§  3,  4,  which 
require  the  punishment  of  death  to  be  inflicted 
by  hanging  after  the  issuance  of  a  warrant  by 
the  governor  to  the  sheriff  commanding  the  exe- 
cution, are  consistent  with,  and  not  repealed 
by.  Gen.  Laws  Minn.  1889,  c.  20,  which  sub- 
stantially re-enacts  these  two  sections,  adds  oth- 
er provisions  as  to  the  time  and  the  mode  of 
the  execution,  provides  for  the'  solitary  confine- 
ment of  the  convict  after  the  issuance  of  the 
warrant,  and  then  repeals  all  prior  inconsist- 
ent statutes:  and  therefore  one  sentenced  to 
d^ath  after  the  passage  of  the  act  of  1889  for  a 
murder  committed  before  that  time  may  be  im- 
prisoned and  executed  under  the  statute  of 
1878,  without  invoking  the  provision  of  the  act 
of  1889  requiring  solitary  confinement — ^Holden 
V.  State  of  Minnesota,  137  U.  S.  483,  11  S.  Ct 
143,  34  L.  Ed.  734,  distinguishing  In  re  Med- 
ley, 134  U.  S.  160,  10  S.  Ct  384,  33  L.  Ed. 
835. 

^=»1221.   Rifflits  to  property  snbjeot  of 
or  oonneoted  -wltA  crime. 

See  15  Cent.  Dig.  Crim.  Law,  8  3334;    32  Cent  Dig. 
Larc.  fi  20e. 

One  who  has  in  good  faith  received  cur- 
rency in  payment  of  an  existing  debt  cannot  be 
compelled  to  make  repayment  because  it  sub- 
sequently appears  that  such  currency  had  been 
embezzled  by  the  one  who  made  the  payment. 
Judgment  (^ale  v.  Chase  Nat  Bank,  108  F. 
987,  46  C.  C.  A.  683,  reversed.— Rankin  v. 
Chase  Nat  Bank,  23  S.  Ct.  372,  188  U.  S.  557, 
47  L.  Ed.  594. 

CRIMINATION. 

Compelling   accused    to  criminate  himself,   see 

Criminal  Law,  ^=:>393. 
Compelling   witness   to   criminate   himself,    see 

Witnesses,  (g=s>297. 


Tliia  Digest  is  compiled  on  tlie  Key-Number  System.   For  explanation,  aee  pace  lU. 


CROPS. 


Scope-Note. 

[INCLUDES  the  annual  products  of  the  soil  while  unaevered  therefrom,  growing  spoii- 
tAneously  or  by  cultivation,  Immature  or  ripe,  and  nature  and  incidents  of  rights  of  prop* 
erty  therein  In  general. 

[For  r»lat«d  matters  under  othar  topics,  aaa  cross -refaraneaa  following.] 

Cross-References. 

See  Chattel  Mortgages,  «s>117,  197. 


^ss>S.  OiPenses. 
Bee  16  Cent.  Dig.  Crops,  S  9. 

A  conyiction  of  selling  pooled  tobacco  with- 
out the  consent  of  the  agent  of  the  pool,  con- 
trary to  Ky.  St.  I  3041a,  cannot  be  sustained 
because  of  the  uncertainty  of  the  test  of  the 


legality  of  the  pool  prescribed  by  Ky.  St  | 
3915,  and  Const.  Ky.  |  198.-Oollins  y.  Com- 
monwealth of  Kentucky,  84  S.  Ct  924,  234  U. 
S.  634,  58  L.  Ed.  1510.  reversing  judgment  133 
S.  W.  233,  141  Ky.  5d4;  Malone  y.  Same,  34 
S.  Ct  926,  234  U.  S.  639,  58  L.  Ed.  1512,  re 
yersing  judgment  133  S.  W.  235,  141  Ky.  570. 


CROSS-APPEAL 

See  Appeal  and  Error,  «s>14,  878,  1090. 

m 

CROSS-BILL 

Sm  Eqnitr.  «s>148,  196-199,  288. 

CROSS-DEMANDS. 

See  Set-Off  and  Counterclaim. 

CROSS-EXAMINATION. 

Expert  witnesses,  see- 
Criminal  Law,  ^=:>489. 
Eyidence,  ^=s>502. 

Witnesses  in  general,  see  Witnesses,  ^=>268- 
287,  300,  348,  349,  387. 

CROSSINGS. 

Railroad  crossings,  see  Railroads,  ^s»8&-103, 
301-353. 

CROSS  VEINS. 

See  Mines  and  Minerals,  ^s»32. 

CRUEL  AND  UNUSUAL  PUNISHMENT. 

See  Giimiaal  Law,  «s»1213. 


CRUELTY. 

Ground  for  diyoroe,  see  Diyorce,  ^s>130. 

CUBA. 

Duty  on  imported  goods,  see  Customs  Duties, 
<S=>1,   10. 

Length  of  occupation  by  United  States  ss  judi- 
cial question,  see  Constitutional  IjSW,  ^368. 

CUMULATIVE  REMEDIES. 

See  Election  of  Remedies. 

CUMULATIVE  SENTENCE 

S«e  Criminal  Law,  «s»1210. 

CURATIVE  ACTS. 

See- 
Acknowledgment,  ^=:»47. 
Constitutional  Law,  «s>192-196L 
Statutes,  «s>268. 

CURATORS. 


See  Guardian  and  Ward. 

Ad  litem  in  action  by  or  against  Infant,  set  In* 

fants,  «=>76-80.  ^ 

For  Insane  persons,  see  Insane  Persons,  •^SO* 
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CURTESY. 

Scope-Note, 

Includes  nature  and  incidents  of  the  interest  in  the  real  property  of  a  deceased 
wife  to  which  her  husband  is  entitled,  for  his  life  or  absolutely,  at  common  law  or  by 
statute;  abolition  of  curtesy  and  its  effect;  rights,  powers,  and  liabilities  of  husbands  in 
respect  of  their  curtesy;  releasing,  barring,  or  defeating  rights  of  curtesy;  and  remedies 
relating  thereto. 

[For  related  matters  und^r  oth^r  topics,  ses  cross -references  following.] 

Cross-References. 
See  Dower. 


^=»12.  .Rlglits  and  remedies  of  tenant  by 
onrtesy. 

See  15  Cent.  Dig.  Curt  89  43-94. 

Rey.  St  D.  C.  |  727,  providing  that  the 
right  of  a  married  woman  to  her  property  ''shall 
be  as  absolute  as  if  she  were  immarried,  and 
8hall  not  be  subject  to  the  disposal  of  her  hus- 


band, nor  be  liable  for  his  debts,"  exempts  his 
estate  by  curtesy  in  her  real  estate  from  lia- 
bility for  his  debts,  contracted  after  the  act 
took  effect— Hitz  v.  National  Metropolitan 
BanlK,  111  U.  S.  722,  4  S.  Ct.  613,  28  U  Ed. 
577;  Mattoon  v.  McGrew,  112  U.  S.  713,  5  S. 
Gt.  369,  28  L.  Ed.  824. 


CUSTODIA  LEGIS. 

See— 
Bankruptcy,  ^=»20. 
Courts,  <©=>264,  496-505, 
Bepleyin,  ^=:»3y  4 


CUSTODY. 

Debtor's  property  pending  bankruptcy  proceed- 
ings, see  Bankruptcy,  ^s»101-117. 

Debtor's  property  pending  insolvency  proceed- 
ings, see  Insolvency,  ^ss>38. 

Goods  in  course  of  transportation,  see  Carriers, 
«=>7(>-76. 

Property  by  bailee,  see  Bailment,  ^=»1(X-14. 


CUSTOMS   AND   USAGES. 

Scope'Note. 

[INCLUDES  established  methods  of  dealing  In  particular  occupations  or  trades,  or 
In  transactions  of  a  particular  kind,  or  In  particular  localities;  their  operation  and 
elfect  as  to  contracts ;  and  pleading  such  customs  and  usages,  and  evidence  relating  thereto. 

[For  related  matters  under  other  topicsi  see  croee-referenoee  after  analysis.] 


Analysis. 


9.  Application  and  operation. 


10. 
12. 
14. 
16. 
17. 


Scope  and  effect  in  general. 
Knowledge  of  parties. 
Exclusion  by  terms  of  contract. 
Explanation  of  contract. 
Varying  terms  of  contract. 


Cross-References. 


Affecting  transaction  with  bank,  see  Banks  and 

Banking,  ^=:»89. 
Customary  law,  see  Common  Law. 
Customary  use  of  appliances  by  master  as  af- 


fecting negligence,  see  Master  and  Servant, 

«=>105. 
Judicial  notice,  see  Evidence,  ^=»21. 
Locating  mines,  see  Mines  and  Minerals,  ^=>15. 


Fhis  Dlseet  Is  oompUed  on  tbe  Key-Nnmber  System.   For  explanation,  see  pace  ili» 
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^=:»9.  Application  and  operation. 

See  14  Ceat.  Dig.  Crlm.  Law,  99  11-39;  8  Cent 
Dig.  Brok.  9  113;  43  Cent.  Dig.  Sales.  9  746;  44 
Cent.  Dig.  Ship.  99  93,  147. 

^=»10.  — —  Scope  and  eiPeot  in  general. 

See  15  Cent.  Dig.  Cust  ft  U.  99  11-21,  35-39;  8 
Cent.  Dig.  Brok.  9  113. 

A  local  usage  cannot  affect  parties  to  a  con- 
tract made  elsewhere. — Insurance  Co.  of  North 
America  v.  Hibemia  Ins.  Co.,  140  U.  S.  565,  11 
S.  Ct.  909,  35  L.  Ed.  517. 

^=^12.  —  Knowledge  of  parties. 

See  15  Cent.  Dig.  Cust  A  U.  99  23,  24;  44  Cent. 
Dig.  Ship.  9  93. 

A  custom  of  the  produce  exchange  by  which 
brokers  are  personally  liable  on  contracts  for 
the  sale  of  grain  entered  into  on  behalf  of  their 
principals,  and  are  entitled  to  supply  the  grain 
themselves,  and  charge  it  to  their  principals 
who  fail  to  meet  their  engagements,  is  not  bind- 
ing on  a  person  employing  such  a  broker  in 
ignorance  of  the  custom.— Irwin  v,  Williar,  110 
U.  S.  499.  4  S.  Ct,  160,  28  L.  Ed.  225. 

One  who  has  no  knowledge  of  a  local  cus- 
tom, confined  to  a  particular  business,  is  not 
bound  thereby.— Chateaugay  Ore  &  Iron  Co.  v. 
Blake,  144  U.  S.  476,  12  S.  Ct.  731,  86  L.  Ed. 
510. 


»—  Exelnsion  by  terms  of  eon* 
tract. 

See  15  Cent.  Dig.  Cuat.  ft  U.  9  29. 

Payment  for  removing  the  earth  which  may 
slide  into  the  channel  from  the  sides  or  slopes 
during  excavation  is  so  clearly  excluded  by  a 
dredging  contract  as  to  prevent  giving  the  words 
"measured  in  place"  a  trade  meaning  which 
demands  a  different  construction,  where  the 
specifications  provide  for  payment  by  the  cubic 


yard,  measured  in  place,  determined  by  surveys 
made  before  dredging  is  commenced  and  after 
completion,  require  that  the  work  shall  be  plain- 
ly located  by  stakes  and  ranges,  which  shall  be 
kept  continually  in  place,  and  preclude  extra 
allowance  for  excavatmg  material  different  from 
that  therein  described,  or  payment  for  work  out- 
side the  designated  lines  of  excavation  or1>elow 
the  specified  depth,  and  state  that  any  material 
deposited  otherwise  than  specified  and  agreed 
upon  must  be  removed  by  the  contractor  at  his 
own  expense,  that  no  guaranty  is  given  as  to 
the  nature  of  the  bottom,  and  that  no  claim 
will  be  made  for  any  excess  or  deficiency  in  the 
estimate  of  quantity.  Judgment  (1906)  41  Ct. 
CI.  214,  affirmed. — Bowers  Hydraulic  Dredging 
Co.  V.  United  States,  29  S.  Ct.  77,  211  U.  S. 
176,  53  L.  Ed.  136. 

^=»15.  *—  Explanation  of  oontraot. 

See  15  Cent  Dig.  Cust  A  U.  99  80-88;   8  Cent  Dig. 
Brok.  9  113;    20  Cent  Dig.   Evid.   98  1945-1962. 

In  an  action  by  brokers  for  advances  made 
by  them  on  account  of  one  who  employed  them 
to  sell  grain  futures  for  him,  evidence  haring 
been  introduced  that  the  agreement  was  that  tb« 
transactions  should  be  conducted  under  the 
rules  of  the  board  of  trade  at  Chicago,  and  that 
such  rules  were  explained  to  defendant,  such 
rules  are  admissible,  as  well  as  testimony  by 
plaintiff  to  explain  the  purport  of  the  rules  and 
the  transactions  thereunder.— ^Hansen  v.  Bojd, 
161  U.  S.  397,  16  S.  Ct  571,  40  Lr.  Ed.  746,  re- 
versing judgment  (C.  C.)  Boyd  v.  Hanson,  41 
F.  174. 


—  Varyins    terms    of    contract. 

See  16  Cent  Dig.  Cust  ft  U.  9  84;    20  Cent  Dig. 
Evld.  99  1945-1952;    43  Cent  Dig.  Sales.  9  745. 

A  custom  directly  contradicting  the  terms 
of  a  contract  is  inadmissible.- The  Gazelle,  12S 
U.  S.  474,  9  S.  Ct  139,  32  L.  Ed.  496. 


CUSTOMS    DUTIES. 


Scope-Note. 

[INCLUDES  taxes  on  Imports  or  exports ;  power  to  impose  such  duties ;  constitutional 
and  statutory  provisions  relating  thereto;  property  subject  to  duty,  claBsificatJon  thereof 
under  provisions  of  customs  laws,  and  rate  and  amount  of  duty ;  entry,  storage,  and  ap- 
praisal of  goods,  liens  for  collection  and  payment  of  duties,  drawbacks,  and  rights  and 
remedies  of  importers  or  owners  of  goods;  and  forfeitures,  penalties,  and  other  punish- 
ments for  violations  of  customs  laws. 

[For  related  matters  under  other  topice,  eee  croee-referencee  after  analysis.] 

Analysis. 
I.  Validity,  Construction,  and  Operation  of  Customs  Laws  in  General 

1.  Power  to  impose  duties  on  imports  or  exports, 

2,  Constitutionality  of  customs  laws. 
4.  Changes  in  tariffs. 

6.  Amendment  or  repeal  of  provisions. 

7.  Timfe  of  taking  effect. 

8.  Effect  as  to  goods  in  course  of  importation, 

9.  Effect  as  to  goods  in  bond. 

10.  Treaty  provisions. 

11.  Reciprocity. 

12.  General  rules  of  construction. 

13.  Trade  with  island  possessions  and  canal  zone. 

16.  Construction  as  to  classification  of  goods. 

17.  In  general. 

18.  Commercial  designation. 

19. Use  of  article. 


ISup.Ct.Dlff.-Pa8e  8n]  CUSTOMS  DUTIES 

I.  Validity,  Construction,  and  Operation  of  Customs  Laws  in  General — 

Continued. 

«s»  20.  Articles  imported  in  separate  parts. 

21.  Discriminating  duties. 

II.  Goods  Subject  to  Duty,  Rate  and  Amount. 

^5»23.  Nature  of  goods  subject  to  duty  in  general. 

24.  Chemicals,  oils,  and  paints  (Schedule  A). 

25.  Earths,  earthenware,  and  glassware  (Schedule  B). 

26.  Metals  and  manufactures  thereof  (Schedule  C). 

27.  Wood  and  manufactures  thereof  (Schedule  D). 

28.  Sugar  (Schedule  E). 

29.  Tobacco  and  manufactures  thereof  (Schedule  F). 

30.  Agricultural  products  and  provisions  (Schedule  G). 

31.  Spirits,  wines,  and  other  beverages  (Schedule  H). 

32.  Cotton  manufactures  (Schedule  I). 

33.  Flax,  hemp,  and  jute,  and  manufactures  thereof  (Schedule  ]). 

34.  Wool  and  manufactures  of  wool  (Schedule  K). 

35.  Silks  and  silk  goods  (Schedule  L). 

36.  Pulp,  papers,  and  books  (Schedule  M). 

37.  Sundries  (Schedule  N). 

38.  Free  list. 

39.  Nonenumerated  articles. 

40.  In  general. 

41.  Raw  or  unmanufactured  articles. 

44.  Similitude  to  articles  enumerated  in  general. 

47.  Packages  and  coverings. 

52.  Evidence  as  to  classification. 

» 

III.  Collection  Districts  and  Officers. 

«=>63.  Authority  of  Secretary  of  Treasury  in  general. 

55.  Collectors. 

59.  Merchant  appraisers. 

60.  Inspectors  and  other  subordinate  officers. 

IV.  Entry  and  Appraisal  of  Goods,  Bonds,  and  Warehouses. 

^S965.  Declarations  and  statements  accompanying  invoices. 
68.  Entry  of  articles  as  exempt  from  duty. 

71.  Appraisal. 

72.  In  general. 

73.  Examination  of  goods. 

74.  Determination  of  quantity  of  goods. 

75.  Valuation  of  goods. 

76.  Value  of  foreign  money. 

77.  Additions  to  entered  value,  and  additional  duties.    ' 

78.  Deductions  and  allowances. 

79.  Conclusiveness  and  effect. 

80.  Reappraisal  and  revision. 

81.  Liquidation  and  reliquidation. 

82.  Protests. 

83.  Appeal  to  Secretary  of  Treasury. 

84.  Review  by  Board  of  General  Appraisers. 

85.  Review  by  courts. 

86.  Bonds  for  duties. 

91.  Withdrawal  from  bond. 

92.  Fees  and  charges. 

V.  Payment  and  Collection,  Refunding,  and  Drawback. 

«=»95.  Payment  under  protest. 
96.  Actions  for  duties. 

98.  Lien  of  carrier  and  collection  of  carrier's  charges. 
100.  Drawbacks. 

Tliis  Dlseit  is  compiled  on  the  Key-Number  System.   For  ezplanatiom  see  pace  iii* 


CUSTOMS  DUTIES.  I 


Cpiv^ctDis^^aft  aQ 


VI.  Recovery  of  Duties  Paid. 

«s>101.  Right  of  action  in  general. 

102.  Statutory  provisions. 

103.  Conditions  precedent. 
105.  Protest. 

107.  Defenses. 

108.  Persons  entitled  to  sue. 

111.  Time  to  sue  and  limitations. 

112.  Pleading. 

113.  Evidence. 
116.  Trial. 

118.  Appeal  and  error. 

VII.  Violations  of  Customs  Laws. 

120.  Nature  and  elements  of  offenses  in  general. 

122.  Criminal  intent. 

123.  Criminal  act  or  omission. 

125.  Offenses  by  owners  or  others  in  regard  to  importation  of  goods. 

126.  Searches  and  seizures. 
130.  Forfeitures. 

133.  Proceedings  for  enforcement  of  forfeitures. 

134.  Criminal  prosecutions. 

135.  Disposition  of  proceeds  of  penalties,  forfeitures,  and  fines. 

Cross-Referen  ces. 


Appellate  jurisdiction  to  determine  liability  to 
cnstoma  duties,  see  Courts,  ^s»386(6). 

Application  of  revenue  laws  to  goods  imported 
from  territories,  see  Territories,  ^=:»8. 

Claims  againbt  United  States  arising  under  rev- 
enue laws,  see  United  States,  ^=»98. 

Duty  on  immigrants,  see  Aliens,  ^=»40. 


Excise  duties  and  other  internal  taxes,  see  Id- 

temal  Revenue. 
Goods  imported  into  ceded  territory  as  subject 

to  duty,  see  War,  <(=»30. 
Jurisdiction  of,  district  court  in  cases  arUinf 

under  revenue  laws,  see  Courts,  ^s>426. 
Tonnage  taxes,  see  Shipping,  ^=»7. 
Gl^eaties,  provisions,  see  Gl^eaties,  <ttrff>n, 


I.    m^klilDITT,    OOHBTRUOTIOH,    AND 

OPERATION  OF  CUSTOMS  LAWS 

IN  OENERAX. 

Construction  of  statute  with  reference  to  prior 
act,  see  Statutes,  ^=s>225%. 

Delegation  of  legislative  powers,  see  Constitu- 
tional Law,  ^=:»62. 

Due  process  of  law,  see  Constitutional  Law,  ^=» 
283,  286,  303. 

Equality  and  uniformity  of  tonnage  taxes,  see 
Taxation,  <&s>42. 

Necessity  of  determination  of  constitutionality 
of  laws,  see  Constitutional  Law,  ^=»46. 

Origin  of  law,  see  Statutes,  ^=»6. 

Retroactive  laws,  see  Constitutional  Law,  ^» 
190. 

^=:»1.  Power    to   Impose    duties    on   Im- 
poxts  or  eaqiiorts.. 

Bee  15  Cent  Dig.  Cuat  Dut  |  1. 

The  Isle  of  Pines  must  be  regarded  as  at 
least  de  facto  under  the  jurisdiction  of  the  Re- 
public of  Cuba,  and  hence,  as  a  "foreign  coun- 
try" within  the  meaning  of  Dingley  Tariff  Act 
July  24,  1807,  c.  11,  30  Stat.  151  [U.  S.  Comp. 
St  1901.  p.  16261,  since  the  United  States  has 
never  taken  possession  of  such  island  as  includ- 
ed in  the  territory  ceded  by  Spain  to  the  United 
States  in  the  treaty  of  peace,  but,  instead, 
through  its  legislative  and  executive  depart- 
ments, has  recognized  the  Cuban  government  as 
riRhtfully  exercising  sovereignty  over  the  Isle 
of  Pines  as  a  de  facto  government  until  the  de 
jure  status  shall  be  determined.— Pearcy  v. 
Stranahan,  27  S.  Ct  545,  205  U.  S.  257,  51  L. 
Ed.  793. 

Merchandise  imported  into  Cuba  from  the 
United  States  by  an  American  citizen  during 


the  military  occupation  of  the  Island,  between 
March  31,  1900,  and  May  20,  1902,  was  not  ex- 
empt from  the  payment  of -duties  imposed  and 
collected  by  the  military  government  for  necee- 
sary  governmental  purposes  incident  to  the  oc- 
cupation of  Cuba  by  the  United  States.  Judfr- 
ment  (1905)  40  Ct  CI.  495,  affinned.-<laIbaD 
&  Co.  V.  United  States,  28  S.  Ct  254,  207  U.  S. 
579,  52  L.  Ed.  349. 

^592.  Constitutionality  of  onstoms  lawi* 

See  16  Cent  Dig.  Gust.  Dut  I  2. 

Act  July  20,  1868  (15  Stat  157),  impof^ 
an  excise  tax  of  82  cents  per  pound  on  manu- 
factured tobacco,  to  be  paid  by  affixing  a  stamp 
before  the  padiage  was  removed  from  the  fac- 
tory ;  but  tobacco  intended  for  exportation  was 
relieved  from  this  tax  by  fixing  to  each  package, 
of  wliatever  size,  before  removal,  a  25-c«dc 
stamp,  engraved  to  indicate  the  intent  to  export 
the  same.  Held,  that  such  exportation  stamp 
is  not  a  "tax  or  duty*'  on  exports,  within  Const 
art  1,  I  9.  par.  5.— Turpin  v.  Burgess,  117  U. 
S.  504,  6  L  Ct  835,  29  L.  Ed.  988. 

Aside  from  any  question  of  Interveninf 
rights.  Congress  could,  by  Act  June  30.  1906, 
c.  3912,  34  Stat  636,  ratify  the  illegal  collectioD 
of  duties  on  imports  to  the  Philippine  Islandi 
which  were  levied  under  the  President's  order 
of  July  12,  1898,  between  the  dates  of  the  rati- 
fication of  the  treaty  of  peace  with  Spain  and 
the  passage  of  Act  July  1,  1902,  c.  1369.  32 
Stat.  691.  enacting  a  tariff  of  duties  for  thwe 
islands.— United  States  v.  Heinszen,  27  S.  Ct 
742,  206  U.  S.  370,  51  L.  Ed.  1098,  11  Awl 
Os.  688,  reversing  judgment  HeinsMU  T«  Unit- 
ed States,  42  Ct  CI.  58. 


Chnnsos  in  tariffs. 

See  16  Cent  Dig.  Cast  Dut  II  4-1. 
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Aaieadmeat  or  vepoal  of  pro- 
▼isloBS. 

Sm  IB  Cttnt.  Dls.  Oust  Dut  f  S. 

The  providon  of  section  7  of  the  act  of 
February  8.  1875  aS  Stat.  307,  308),  which 
permitted  the  return  to  the  United  States  free 
of  duty  of  foreign-made  bags  in  which  grain 
had  been  exxx>rted,  was  repealed  by  the  tariff 
act  of  1883,  which  was  a  complete  revision  of 
the  subject,  and  from  which  such  provision  was 
omitted.-^United  States  y.  Ranlett,  19  S.  Ct 
114,  172  U.  S,  133.  43  Ia  Ed.  393. 

The  duties  on  filled  glass  bottles,  prescribed 
by  the  tariff  act  of  March  3,  1883,  c.  121, 
Schedule  B,  22  Stat.  495,  were  not  repealed  by 
the  provision  of  Customs  Administrative  Act 
June  10,  1890,  c.  407,  |  19.  26  Stat  131,  139 
[U.  S.  Gomp.  St  1901,  p.  1924],  that  the  duty 
on  ad  valorem  goods  shall  be  assessed  upon  uieir 
actual  market  value,  including  the  value  of  "all 
cartons,  cases,  crates,  boxes,  sacks,  and  cover- 
ings of  any  kind."— United  States  v.  Austin 
NichoUs  &  Co.,  22  S.  Ct  918, 186  U.  S.  298,  46 
L.  Ed.  1173. 

Cs»7«  —  Tim«  of  tftlring  eifeet. 

See  16  Cent  Dig.  Cost  Dut  |  8. 

The  tariff  act  of  Aug.  27,  1894  (28  Stat 
609),  went  into  effect  August  28,  1894.  Section 
1  provides  that  on  and  after  August  1,  1894, 
there  "shall**  be  levie<^  the  rates  of  duty  pre- 
scribed, etc.  Section  2  provides  that  on  and 
after  August  1,  1894,  specified  articles  "shall** 
be  exempt  from  duty.    Section  72,  in  terms,  re- 

geals  inconsistent  acts  and  parts  of  acts,  and 
eeps  in  force  every  right  and  liability  of  the 
{government  or  of  any  person  which  had  been 
ncurred  or  had  accrued  prior  to  the  passage 
of  the  act.  Held,  that  on  goods  imported  and 
withdrawn  between  August  1  and  Augnst  28, 
1894,  the  rate  of  duty  is  that  prescribed  by  the 
act  of  Oct  1,  1890  (26  Stat.  567),  which  was 
in  force  until  repealed,  August  28,  1894.— Unit- 
ed SUtes  V.  Burr,  159  U.  S.  78,  15  S.  Ct  1002, 
40U  Bd.  82. 


»—  Bffeet  AS  t«  coods  in  oourse  of 
impoT^aiioiia 
Bee  IS  Cent  Dig.  Cuat  Dnt  |  T. 

Under  Act  Cong.  March  3,  1866,  c.  80,  |  7, 
requiring  that,  in  determining  the  value  of  im- 
ported goods  in  the  countij  of  export,  for  the 
purpose  of  fixing  the  rate  oi  duty  payable  there- 
on, nothing  less  than  the  invoice  or  entered 
value  shall  be  taken,  the  reduction  of  foreign 
coin,  named  in  the  invoice,  to  United  States 
money,  should  be  made  according  to  a  rule  pre- 
scribed by  a  statute  going  into  effect  before  the 
entry,  although  after  the  exportation. — Heine- 
mann  v.  Rollins,  120  U.  S.  82,  7  S.  Ct  446,  80 
L.  Ed.  605. 


—  Eifeot  AS  to  soods  in  Bond* 

See  IS  Cent.  Dig.  Cust  Dut  I  8. 

Under  Act  March  3,  1883  (22  Stat  489, 
525),  which  took  efiPect  July  1,  1883,  and  pro- 
vided that  all  imported  goods  which  may  be  in 
public  stores  or  bonded  warehouses  on  the  day 
when  this  act  should  go  into  effect  should  be 
subjected  to  no  other  duty  on  entry  for  con- 
sumption than  if  imported  after  that  day,  goods 
on  a  vessel  entered  at  port  June  30,  1883,  and 
remaining  thereon  in  charge  of  a  customs  officer 
preliminary  to  their  removal;  are  dutiable  only 
under  such  act  though  not  entered  in  bond  un- 
til July  7,  1883.— Hartranft  v.  OUver,  125  U. 
43.  525,  8  S.  Ct  958,  31  L.  Ed.  813;  Sherman 
V.  Robertson,  136  U.  S.  570^  10  S.  Ct  1063,  34 
li.  Ed.  540. 

Merchandise  on  which  the  duties  have  been 
paid,  and  for  the  removal  of  which  permits  have 
been  issued,  which  have  been  delivered  to  the 


storekeeper.  Is  witfadrawn  from  bonded  ware- 
houses for  consumption,  within  the  meaning  of 
Customs  Administrative  Act  June  10,  189C^  c 
407,  I  20,  26  Stat  140,  as  amended  by  Act  Dec. 
15,  1902,  c.  1,  82  Stat  753  [U.  S.  Comp.  St 
Supp.  1906,  p.  420],  subjecting  merchandise  so 
withdrawn  to  the  duties  prescribed  by  law  at 
the  time  of  the  withdrawal.-— Franklin  Sugais 
Refining  Co.  v.  United  States,  26  S.  Ct  720, 
202  U.  S.  580,  50  Ia  Ed.  1153. 

Imported  merchandise  is,  by  the  express 
terms  of  Customs  Administrative  Act  June  10, 
1890,  c.  407,  i  20,  26  Stat  140,  as  amended  by 
Act  Dec.  15,  1902,  c.  1,  32  Stat  753  [U.  S. 
Comp.  St  Supp.  1905,  p.  420],  subjected  to  the 
rate  of  duty  in  force  at  the  time  of  its  with- 
drawal from  a  bonded  warehouse  for  consump- 
tion, and  not  to  the  rate  of  duty  in  force  at  the 
time  of  the  Uquidation.^Id. 

^=sylO.  Treaty  proTisloiuu 

See  16  Cent  Die.  Cust  Dut  i  9. 

Imports  from  Cnba  were  not  entitled,  under 
the  treaty  of  December  11,  1902,  to  the  20  per 
cent  reduction  from  the  duties  imposed  by  Tar* 
iff  Act  July  24,  1897.  c.  11,  30  Stat.  151  [U.  S. 
Comp.  St  1901,  p.  1626],  until  December  27. 
1903--the  date  proclaimed  by  the  President  of 
the  United  States  and  the  President  of  the 
Cuban  Republic  for  the  commencement  of  the 
operation  of  the  treaty.— (N.  Y.)  United  States 
V.  American  Sugar  Refining  Co.,  26  S.  Ct  717, 
202  U.  S.  563,  50  Ll  Ed.  1149,  reversing  order 
(C.  C.)  American  Sugar  Refining  Co.  v.  United 
States,  136  F.  508;  (Pa.)  Franklin  Sugar  Re- 
fining Co.  V.  United  States,  26  S.  Ct  720,  202 
U.  S.  580,  50  I/.  Ed.  1153. 

The  Philippine  Islands  are  not  "another 
country"  within  the  meaning  of  the  provision 
of  the  commercial  convention  with  Cuba  (Act 
Dec.  17,  1903,  art  8,  33  Stat  2136),  that  the 
rates  of  duty  granted  to  Cuba  by  that  treaty, 
being  a  reduction  of  20  per  cent  from  the  rates 
prescribed  by  the  tariff  act  July  24,  1897,  c.  11, 
30  Stat.  151  fU.  S.  Comp.  St.  1901,  p.  1626). 
or  any  tariff  laws  subsequently  enacted,  shall 
continue  preferential  in  respect  to  all  like  in^ 
ports  from  other  countries. — (1911)  Faber  v. 
United  States,  31  S.  Ct  659,  m  U.  S.  649,  55 
U  Ed.  897,  affirming  judgment  (C.  a  1907)  157 
F.  140. 

^s>ll.  ..»  Reeiproolty. 

See  16  Cent  Dig.  Cust  Dut  }  9. 

The  treaty  with  the  king  of  the  Hawaiian 
Islands,  by  which  the  United  States,  in  consid- 
eration of  the  king  of  Hawaii  sllowing  the  im- 
portation of  certain  articles  into  the  Hawaiian 
Islands  free  of  duty,  ''and  as  an  equivalent 
therefor,"  agreed  to  allow  the  importation  of 
certain  products  into  the  United  States  free  of 
du^,  does  not  bind  the  United  States,  under  the 
provisions  in  the  treaty  with  the  king  of  Den- 
mark of  April  26,  1826,  as  renewed  on  January 
12,  1858,  "not  to  grant  any  particular  favor  to 
other  nations  in  respect  to  commerce  and  navi- 
gation which  shall  not  immediately  become  com- 
mon to  the  other  party,**  and  that  "no  higher  or 
other  duties*'  shall  be  charged  by  the  United 
States  on  the  importation  of  a  Danish  product 
''than  are  or  shall  be  payable  on  the  like  articles 
being  the  product  or  manufacture  of  any  other 
foreign  country,**  to  extend  to  Denmark,  with- 
out compensation,  the  privileges  which  have 
been  conceded  to  the  Hawaiian  Islands  in  ex- 
change for  valuable  concessions. — Bertram  v. 
Robertson,  122  U.  S.  116,  7  S.  Ct  1115.  30  I* 
Ed.  1118. 

^s>12.  General   nles    of   oonstmotloa. 

See  16  Cent  Dig.  Cuit  Dut  |  10. 

In  construing  the  tariff  act  of  October  1, 
1890  (26  Stat  567),  the  court  will,  in  a  proper 
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In  an  action  for  the  recovery  of  duties  al- 
IcKed  to  have  been  illegally  exacted  by  the  col- 
lector of  customs,  and  paid  under  protest,  the 
fact  that,  at  the  date  of  the  passage  of  the  act 
(Rev.  St.  §  2504,  Schedule  A),  goods  of  the 
kind  in  question  had  not  been  manufactured,  will 
not  withdraw  them  from  the  class  to  which  they 
belong,  as  described  in  the  statute,  where  the 
language  used  fairly  and  clearly  includes  them. 
—Newman  v.  Arthur,  100  U.  S.  132,  3  S.  Ct  88. 
27  L.  Ed.  883. 

In  the  tariff  act  of  March  3,  1883  (22  Stat. 
605),  the  titles  prefixed  to  the  several  schedules 


case,  as  an  aid  to  interpretation,  consider  the 
fact  that  the  general  idea  of  the  statute  is  that 
of  protection  to  American  manufactures,  and 
this  idea  suggests  that  an  article  which  has 
been  subjected  to  an  additional  process  of  manu- 
facture is  subject  to  a  higher,  rather  than  an 
equal  or  lower,  rate  of  duty.— Arnold,  Constable 
&  Co.  V.  United  States,  147  U.  S.  494,  13  S.  Ct 
406,  37  L.  Ed.  253. 

^=»13.   Trade     with     island     posseMlons 
and  oanal  zone. 

Porto  Rico,  after  its  cession  to  the  United 
States  bj  the  treaty  with  Spain,  April  11,  1899, 
though  It  had  not  been  formally  embraced  by 
congress  within  the  customs  union  of  the  states, 
was  no  longer  "foreign  country"  within  the 
Dingley  tariff  act  of  July  24,  1897,  c.  11,  30 
Stat  151  [U-  S.  Comp.  St  1901,  p.  1626],  pro- 
viding for  duties  on  articles  "imported  from  for- 
eign countries."— De  Lima  v.  Bidwell,  21  S.  Ct 
743,  182  U.  S.  1,  45  L.  Ed.  1041. 

The  exaction  of  duties  on  importations  into 
Porto  Rico  from  the  United  States  before  the 
cession  of  the  island  by  treaty  was  properly 
made,  under  the  war  power,  by  General  Miles' 
order  of  July  26,  1898,  which  merely  extends 
the  existing  regulations,  and  by  the  tariffs  of 
August  19,  1898.  and  February  1,  1899,  pre- 
scribed by  the  president  as  commander  in  chief. 
— Dooley  v.  United  States,  21  -S.  Ct.  762,  182  U. 
S.  222,  45  L.  Ed.  1074 ;  Armstrong  v.  Same,  21 
S.  Ct.  827,  182  U.  S.  243,  45  L.  Ed.  1086. 

The  tax  "equal  to  the  internal  revenue  tax 
imposed  in  the  United  States  upon  the  like  arti- 
cles of  merchandise  of  domestic  manufacture," 
which  under  Act  Cong.  April  12,  1900,  §  3,  is 
collectible  on  Porto  Rican  manufactures  com- 
ing into  the  United  States,  in  addition  to  the 
duty  of  15  per  cent  of  the  duties  levied  upon 
like  articles  imported  from  foreign  countries,  is 
not  a  tariff  duty  within  the  provision  of  the 
section  that,  when  the  Legislature  of  Porto 
Rico  creates  a  system  of  local  taxation,  all 
"tariff  duties"  on  imports  and  exports  between 
the  United  States  and  Porto  Rico  shall  cease.— 
Jordan  v.  Roche,  33  S.  Ct.  573,  228  U.  S.  436, 
57  L.  Ed.  908. 

Substance  is  the  test  of  likeness  between 
articles  of  domestic  and  Porto  Rican  manufac- 
ture for  the  purpose  of  fixing  the  tax  on  im- 
portations of  Forto  Rican  manufactures,  which 
under  Act  Cong.  April  12,  1900,  §  3,  is  to  be 
equal  to  the  internal  revenue  tax  imposed  in  the 
United  States  on  like  articles  of  domestic  manu- 
facture.—Id. 

Importations  of  bay  rum  -from  Porto  Rico 
were  subject  to  a  tax  equal  to  the  internal  rev- 
enue tax  on  distilled  spirits  by  the  provision  of 
Act  Cong.  April  12,  1900,  §  3.— Id. 

The  imposition  of  a  specific  tax  on  bay  rum 
imported  from  Porto  Rico  under  Act  Cong.  Feb. 
4,  1909,  was  not  a  congressional  declaration 
that  bay  rum  so  imported  was  not  subject  to  a 
tax  under  prior  statutes.— Id. 

^=>16.   Constmotlon  as  to   olassifioatlon 
of  goods. 

See  15  Cent   Dig.  Gust  Dut  98  13-16.  28. 

^=>17.  —  In  general. 

See  15  Cent.  Dig.  Gust  Dut  8  13. 


were  intended  merely  as  general  suggestionB  as 
to  the  character  of  the  articles  included  thereio, 
and  not  as  technically  accurate  definitions  of 
them.— HoUender  v.  Magone,  149  U.  S.  586,  13 
S.  Ct.  932,  37  L.  Ed.  800,  reversing  judgment  (C. 
C.)  38  F.  912. 

^=>18.  — ~  Conunerolal  designation. 

See  15  Cent.  Dig.  Gust  Dut.  8  14. 

The  commercial  designation  is  of  first  im- 
portance, and,  if  that  fails  to  give  the  article 
its  proper  classification,  resort  must  be  had  to 
the  common  designation. — Robertson  v.  Salomon, 
130  U.  S.  412,  9  S.  Ct.  559,  32  L.  Ed.  995. 

In  an  action  to  recover  duties  paid  on  im- 
portations, on  the  ground  that  they  were  im- 
properly classified  as  aniline  dyes,  it  is  proper 
to  instruct  that  if  the  articles  in  question,  ac- 
cordiAg  to  the  understanding  of  commercial 
men,  dealers  in  and  importers  of  them,  would, 
when  imported,  be  included  in  the  class  of  arti- 
cles known  as  "aniline  dyes,"  by  whatever  name 
they  had  come  to  be  known,  they  are  subject  to 
duty  as  aniline  dyes,  though  such  articles  were 
unknown  when  the  statute  imposing  duties  on 
aniline  dyes  was  enacted.— Picknardt  v.  Merritt, 
132  U.  S.  252,  10  S.  Ct  80,  33  L.  Ed.  353. 

Where  terms  employed  in  the  tariff  laws 
have  a  special  restricted  meaning,  according  to 
the  general  usage  of  the  trade  to  which  the  ar- 
ticles appertain,  it  is  to  be  presumed  that  con- 
gress used  them  in  such  restricted  sense;  hot 
the  fact  that  they  have  such  restricted  meaning 
must  be  clearly  established,  otherwise  they  are 
to  be  interpreted  according  to  their  common, 
popular  signification.— Hedden  v.  Richard,  149 
U.  S.  340,  13  S.  Ct.  891,  37  L».  Ed.  763. 

In  order  that  an  alleged  commercial  use  of 
a  word  or  phrase  employed  in  a  tariff  law, 
which  differs  from  its  ordinary  signification, 
shall  prevail  over  its  ordinary  meaning,  it 
must  appear  that  such  commercial  designation 
is  the  result  of  established  usage  in  commerce 
and  trade,  and  that,  at  the  time  of  the  passage 
of  the  act,  such  usage  was  definite,  uniform,  and 
general,  and  not  partial,  local,  or  personal— 
Sonn  V.  Magone,  159  U.  S.  417,  16  S.  Ct  67,  40 
L.  Ed.  203,  following  Maddock  v.  Magone,  152 
U.  S.  368,  14  S.  Ct.  588,  38  U  Ed.  482. 

In  the  interpretation  of  the  revenue  laws, 
words  are  to  be  taken  in  their  popular  sense,  or 
according  to  their  commercial  desi^ation.  If 
that  differs  from  their  ordinary  meaning.— Unit- 
ed States  V.  Buffalo  Natural  Gas  Fuel  Co.,  19 
S.  Ct  200,  172  U.  S.  339.  43  L.  EJd.  469,  af- 
firming judgment  78  F.  110,  24  C.  C.  A.  4, 
which  affirms  (C.  C.)  In  re  Buffalo  Natural  Gas 
Fuel  Co.,  73  F.  191. 


«=»19. 


Use  of  article. 


See  16  Cent  Dig.  Oust  Dut  89  15,  23. 

A  law  imposing  a  duty  on  articles  used  for 
a  particular  purpose  should  not  be  construed 
to  cover  articles  not  so  used  at  the  date  of  the 
act,  unless  expressly  so  provided.— Rossman  v. 
Hedden,  145  U.  S.  561,  12  S.  Ct  925,  36  L.  Ed. 
817,  affirming  judgment  (C.  C.)  37  Fed.  99. 


The  use  of  tajpioca  flour  by  Chinese  lanndry- 
men  on  the  Pacific  coast  as  starch,  and  its  use 
by  calico  printers  and  carpet  manufacturers  to 
thicken  colors,  and  in  the  manufacture  of  a  sub- 
stitute for  gum  arable  and  other  gums,  as  well 
as  for  sizing  cotton  goods,  and  as  an  adulterant 
in  the  manufacture  of  candy  and  other  articles, 
are  insufficient  to  show  that  it  is  **fit  for  use  as 
starch,"  within  the  meaning  of  the  tariff  net  aa 
the  article  is  commercially  known  in  the  mar 
kets  of  the  United  States  as  tapioca  flour,  and  it 
does  not  compete  with  American  starch  tor  any 
of  the  ipur poses  for  which  starch  is  commonly 
and  ordinarily  used  in  this  country.  Judgment 
Wise  V.  Chew  Hing'Lung,  83  F.  162,  27  C.  C 
A.  494,  reversed.'-<;hew  Hing  Lung  &  Co.  % 
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Wise.  20  S.  Ct  320,  176  U.  S.  156,  44  L.  Ed. 
412. 

^^20.  — —  Articles    Imported    in    sepa- 
rate parts. 

See  15  Cent.  Dig.  CusL  Dut  8  16. 

Act  Jan.  29,  1795,  §  2  (1  Stat.  411),  pro- 
vidinj?  that,  where  any  article  is  made  subject 
to  duty,  the  parts  thereof,  when  imported  sepa- 
rately, shall  be  subject  to  duty  at  the  same 
rate,  was  limited  to  duties  imposed  by  laws  then 
existing,  and  does  not  apply  to  subsequent  tariff 
acts.— United  States  v.  Schoverling,  146  U.  S. 
7G,  13  S.  Ct.  24,  36  L.  Ed.  893,  affirmini?  judg- 
ment (C.  C.)  In  re  Schoverling,  45  F.  349. 

<&=>21.  Discriminating  dnties. 

See  15  Cent  Dig.  Cust.  Dut.  9  17. 

Customs  Act  July  14,  1870,  c.  255,  §  21  (16 
Stat.  262),  enacted  that,  in  lieu  of  the  duties 
then  imposed  by  law,  certain  duties  specified 
should  thereafter  be  imposed  on  certain  enumer- 
ated articles.  Held,  that  this  enactment  did 
not  have  the  effect  to  repeal,  as  to  such  articles, 
the  provisions  of  Act  March  3,  1865,  c.  80,  §  6 
(13  Stat.  493),  which  declared  that  there  should 
be  paid  on  all  goods  produced  in  countries  east 
of  the  Cape  of  Good  Hope,  when  imported  from 
countries  west  of  the  Cape,  a  duty  of  10  pet 
cent,  ad  valorem,  in  addition  to  the  duties  im- 
posed thereon  when  imported  directly  from  the 
place  of  production.— Russell  v.  Williams,  106 
U.  S.  623,  1  S.  Ct.  409,  27  L.  Ed.  220. 

The  Russian  laws  regulating  the  produc- 
tion and  exportation  of  sugar,  under  which  an 
exporter  of  sugar  is  remitted  the  excise  tax  im- 
posed on  sugar  sold  in  Russia,  and  obtains  a 
certificate  because  of  such  exportation,  which 
has  a  substantial  market  value,  allow  a  bounty 
upon  the  exportation  of  sugar  which,  under  Act 
Cong.  July  24,  1897.  §  5,  30  Stat.  205,  c.  11 
[U.  S.  Comp.  St.  1901,  p.  1693J,  subjects  such 
sugar  upon  its  importation  into  the  United 
States  to  an  additional  duty  equal  to  the  en- 
tire amount  of  such  bounty  as  ascertained  and 
determined  by  the  secretary  of  the  treasury. 
Decree,  113  F.  144.  51  C.  C.  A.  100,  affirmed.— 
Downs  V.  United  States,  23  S.  Ct.  222, 187  U.  S. 
496,  47  L.  Ed.  275. 

U.   GOODS  SUBJECT  TO  DUTY,  RATE 

AND  AMOUNT. 

Construction  of  statute  with  reference  to  prior 
act,  see  Statutes,  <g=s>225%. 

^=>23.  Nature  of  goods  subject  to  duty 
in  general. 

See  15  Cent.  Dig.  Cust.  Dut  9S  19,  0. 

Ships  or  vessels  are  not  dutiable,  eo  no- 
mine, under  the  tariff  laws,  and  are  not  dutiable 
"articles,"  in  the  meaning  thereof.  Therefore 
a  large  pleasure  yacht  purchased  abroad  and 
brought  to  this  country  by  an  American  citizen 
cannot  be  subjected  to  duty.— The  Conqueror, 
17  S.  Ct.  510,  166  U.  S.  110,  41  L.  Ed.  937,  re- 
versing decree  (D.  C.)  49  F.  99. 

^=>24.   Cliemlcals,       oils,       and      paints 
(Schedule  A). 

See  15  Cent.  Dig.  Cust.  Dut.  8S  81-42. 

Boneblack  is  not  included  in  the  clause 
'*bones  crude,  and  not  manufactured,  burned, 
calcined,  ground  or  steamed"  in  the  free  list 
of  Rev.  St.  S  2504,  but  is  liable  to  a  duty  of  25 
per  cent,  ad  valorem,  under  Schedule  M  of  that 
section.— Harrison  v.  Merritt,  115  U.  S.  677, 
6  S.  Ct  191,  29  L.  Ed.  494,  reversing  23  F. 
653. 

An  article  known  as  "Henry's  Calcined 
Magnesia,"  prepared  by  Thomas  and  William 
Henry,  of  Manchester,  England,  put  up  in 
bottles  in  which  their  name  is  blown,  over  the 


top  of  each  an  English  proprietary  revenue 
stamp  being  pasted,  with  the  names  of  the  pro- 
prietors on  it,  the  proprietors  calling  it  "their 
calcined  magnesia,"  announcing  a  property  in  its 
trade-mark,  and  having  recommended  it  for  cer- 
tain specified  superior  qualities,  being  publicly 
intrusted. to  a  firm  in  the  United  States  as  the 
sole  wholesale  agents  by  stich  makers,  and  bear- 
ing a  United  States  proprietary  revenue  stamp 
on  each  bottle,  is  a  proprietary  medicine,  within 
the  meaning  of  Rev.  St.  §  2504,  Schedule  M,  p. 
480.— Ferguson  v.  Arthur,  117  U.  S.  482,  6  S. 
Ct.  861,, 29  L.  Ed.  979. 

Bichromate  of  soda  is  a  "chemical  compound 
or  salt,"  for  which  a  duty  is  provided  by  Rev. 
St.  I  2502,  Schedule  A.— Mason  v.  Robertson, 
139  U.  S.  624,  11  S.  Ct.  668.  35  L.  Ed.  293,  re- 
versing judgment  (C.  C.)  29  Fed.  684.  CON- 
TRA, Biddle  V.  Hartranft  (C.  C.)  29  F.  90. 

"Boonekamp  Bitters,"  a  preparation  sold  as 
a  proprietary  article  under  a  registered  trade- 
mark, and  containing  47%  per  cent,  of  alcohol, 
together  with  rhubarb,  orange  peel,  tumeric,  and 
an  essential  oil,  supposed  to  be  oil  of  anise, 
held  (in  accordance  with  the  verdict  of  a  jury) 
not  to  be  similar  to  cordials,  liquors,  absinthe, 
and  like  beverages,  which  are  provided  for  in 
Schedule  H  of  Act  March  3,  18&3  (22  Stat.  481). 
but  to  be  dutiable  as  a  "proprietary  prepara- 
tion," under  Schedule  A. — Erhardt  v.  Steinhardt, 
153  U.  S.  177,  14  S.  Ct.  775,  38  L.  Ed.  678. 

Muriate  of  cocaine,  which  is  made  and  used 
solely  as  a,  medicine,  was  dutiable  as  a  medici- 
nal preparation,  under  paragraph  74  of  the  act 
of  October  1,  1890,  and  not  as  a  chemical  salt, 
under  paragraph  76,  though  it  in  fact  belongs 
to  this  class  of  substances.  The  former  descrip- 
tion, being  more  narrow  and  specific,  must  pre- 
vail over  the  latter.  Lehn  v.  United  States  (C. 
C.)  66  F.  748,  aflSrmed.— Fink  v.  United  States, 
18  S.  Ct.  770,  170  U.  S.  584,  42  L.  Ed.  1153. 

^S925.  Earths,   earthenmrare,   and   glass** 
Dirare  (Schednle  B)« 

See  16  Cent.  Dig.  Cust.  Dut.  SI  29,  48-47. 

White  hard  enamel,  an  article  used  for  va- 
rious purposes,  including  watch  dials,  scale  col- 
umns of  thermometers,  and  other  articles  where 
a  smooth  or  enameled  surface  is  desired,  and 
which  in  the  form  or  condition  imported  can- 
not be  used  for  any  practical  purpose,  but 
must  be  changed  by  grinding  or  otherwise,  is 
dutiable  at  20  per  cent,  ad  valorem,  under  Rev. 
St.  U.  S.  §  2513,  as  an  article  partly  manufac- 
tured, and  not  provided  for,  and  not  under  sec- 
tion 2502,  reading  "watches,  watch-cases,  watch 
movements,  parts  of  watches,  and  watch  materi- 
als, not  specially  enumerated  or  provided  for  in 
this  act,  twenty-five  per  centum  ad  valorem," 
though  the  particular  importation  is  intended 
for  use  in  the  watch  business. — Worthington  v. 
Robbins,  11  S.  Ct.  581,  139  U.  S.  337,  35  L. 
Ed.  181. 

Under  Act  Oct.  1,  1890  (26  Stat.  567), 
stained-glass  windows  containing  representa- 
tions of  saints  and  other  Biblical  subjects,  and 
imported  in  a  fragmentary  state  for  the  use  of 
a  convent,  are  not  exempt  from  duty,  under 
paragraph  677,  as  "paintings,"  specially  im- 
ported in  good  faith,  for  the  use  of  any  society 
or  institution  established  for  religious  purposes, 
but  are  dutiable  at  45  per  cent,  ad  valorem,  un- 
der paragraph  122,  as  "stained  or  painted  win- 
dow glass  and  stained  or  painted  glass  win- 
dows," "wholly  or  partly  manufactured,  and  not 
specially  provided  for  in  this  act.**— United 
States  V.  Perry  (1892)  146  U.  S.  71,  13  S.  Ct. 
26,  36  Lr.  Ed.  890. 

Opera  glasses,  composed  of  metal  tubes  cov- 
ered with  polished  mother  of  pearl,  and  held  to- 
gether by  a  metal  framework,  were  dutiable  at 
45  per  cent,  ad  valorem,  as  "manufactured  ar- 
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tides  composed  in  part  of  metal/'  under  Sched- 
ule 0  of  the  act  of  1883,  although  the  shell  was 
of  greater  value  than  the  other  component  ma- 
terials ;  and  they  could  not  properly  be  classed 
as  "shells,  whole  or  parts  of,"  under  Schedule 
N,  or  as  '^articles  composed  of  shell,  metal,  and 
glass  in  which  shell  is  the  component  of  chief 
value,"  under  Rev.  St.  |  2499,  as  amended  by 
the  act  of  1883.— Seeberger  v.  Schlesinger,  152 
U.  S.  581,  14  S.  Ct.  729,  38  L.  Ed.  560,  revers- 
ing judgment  (C.  C.)  Schlesinger  v.  Seeberger, 
40  F.  872,  overruling  United  States  v.  Manasse, 
56  F.  828,  6  C.  0.  A.  155. 

The  question  whether  pieces  of  glass  are 
dutiable  at  45  per  cent:  ad  valorem  as  articles  of 
glass,  or  at  30  per  cent,  a^  parts  of  clocks,  is  to 
be  determined  by  whether  their  principal  or  chief 
use  is  as  parts  of  clocks,  and  not  by  whether 
that  is  their  exclusive  use,  or  exclusive  commer- 
cial use. — Magone  v.  Wiederer,  159  U.  S.  555, 16 
S.  Ct.  122,  40  L.  Ed.  258. 

Glass  beads  strung  together  and  colored  in 
imitation  of  precious  stones  are  dutiable  under 
Act  Cong.  1890,  par.  108,  as  manufactures  of 
glass  not  otherwise  provided  for,  at  60  per  cent, 
ad  valorem,  and  not  under  paragraph  454,  as 
imitations  of  precious  stones  not  set,  at  10  per 
cent,  ad  valorem,  since  the  tariff  laws  have 
hitherto  assessed  strung  beads  at  a  rate  high- 
er than  unstrung  beads  or  imitations  of  pre- 
cious stones,  and  the  present  statute,  retaining 
the  provision  for  unstrung  beads  at  the  same 
rate  as  imitations  of  precious  stones,  has  failed 
to  provide  specifically  for  strung  beads,  with- 
out showing  any  purpose  to  change  the  former 
policy  by  which  they  were  made  to  pay  a  high- 
er rate  than  thcf  unstrung  beads;  and  it  is  a 
proper  case  for  the  application  of  the  general 
rule  by  which  articles  to  which  two  or  more 
rates  of  duty  are  applicable  shall  pa^  the  high- 
er rate.  Judgment,  Morrison  v.  United  States 
(C.  C.  A.)  84  F.  444,  28  O.  C.  A.  456,  reversed. 
—United  States  v.  E.  A.  Morrison  &  Son,  21  S. 
Ct  195,  179  U.  S.  456,  45  L.  Ed.  275. 

Glass  bottles  filled  with  merchandise  liable 
to  ad  valorem  duties  cannot  be  regarded  as 
''coverings"  within  the  meaning  of  the  provi- 
sion of  Customs  Administrative  Act  June  10,' 
1890,  c.  407.  §  19,  26  Stat.  131,  139  [U.  S. 
Comp.  St.  1901,  p.  1924],  that  the  duty  upon 
ad  valorem  goods  shall  be  assessed  upon  the 
actual  market  value,  including  the  value  of  "all 
cartons,  cases,  crates,  boxes,  sacks,  and  cover- 
ings of  any  kind,"  in  view  of  the  elaborate  pro- 
vision made  by  the  tariff  act  of  Aug.  27,  1894, 
c.  348,  28  Stat.  508,  for  a  specific  tax  on  glass 
bottles,  filled  or  unfilled,  whether  their  contents 
are  subject  to  ad  valorem  or  specific  duties. — 
United  States  v.  Austin  Nicholls  &  Co.,  22  S. 
Ct.  918,  186  U.  S.  298,  46  L.  Ed.  1173. 

Carbon  sticks,  which  must  undergo  a  slight 
process  of  manufacture  to  be  fit  for  use  in  elec- 
tric lamps,  not  being  dutiable  under  Tariff  Act 
1897.  par.  98  (Act  July  24,  1897,  c.  11,  {  1, 
Schedule  B,  30  Stat.  156  [U.  S.  Comp.  St.  1901, 
p.  1633]),  as  "carbons  for  electric  lighting,"  be- 
cause unfinished,  nor  under  paragraph  97,  as 
articles  composed  of  carbon,  not  specially  pro- 
vided for,  decorated  or  undecorated,  because  not 
susceptible  of  decoration,  are  dutiable  under 
the  similitude  clause  of  section  7  (30  Stat.  205 
U.  S.  Comp.  St.  1901,  p.  1693]).  at  the  rate 
evied  by  paragraph  98  on  the  finished  product. 
Judgment,  United  States  v.  Downing,  129  F. 
90,  63  C.  C.  A.  532,  reversed.— United  States  v. 
R.  F.  Downing  &  Co.,  26  S.  Ct  476,  201  U.  S. 
354,  50  L.  Ed.  786. 

^=»26.  Metals  and  mannfactures  tl&ereof 
(Scliediile  C). 

See  16  Cent.  Dig.  Gust.  Dut  81  48-59. 

Cotton  ties,  each  tie  consisting  of  an  iron 
strip  and  an  iron  buckle,  imported  in  bundles, 
each  bundle  consisting  of  30  strips  and  3(> 
buckles,  each  strip  11  feet  long,  the  whole  black- 
ened, are  subject  to  a  duly  of  35  per  cent  ad 


valorem,  as  "manufactures  of  iron  not  otherwise 
provided  for,"  under  Schedule  B,  Rev.  St  i 
2504,  and  not  to  a  duty  of  one  and  a  half  centi 
per  pound,  under  said  schedule,  as  "band,  hoop, 
and  scroll  iron."— Badger  v.  Ranlett  106  U.  S, 
255,  1  S.  Ct  346,  350,  27  D.  Ed.  194. 

Under  Rev.  St  f  2504,  importations  of  iron 
ore  are  subject  to  a  duty  of  20  per  cent  ad 
valorem,  as  "a  mineral  •  ♦  ♦  substance  ia 
its  crude  state  not  otherwise  provided  for."— 
Marvel  v.  Merrltt,  116  U.  S.  11,  6  S.  Ct  207, 
29  L.  Ed.  550. 

Rev.  St  I  2504,  Schedule  E,  provides  that 
"all  manufactures  of  steel,  or  of  which  sted 
shall  be  a  component  part  uot  otherwise  proTid- 
ed  for,"  shall  pay  duty  at  "45  per  cent  ad 
valorem.  But  all  articles  of  steel  partially 
manufactured,  not  otherwise  provided  for,  shall 
pay  the  same  rate  of  dut^  as  if  wholly  manufac- 
tured." "Locomotive  tires,  or  parts  thereof, 
three  cents  per  pound."  "Steel  in  any  form,  not 
otherwise  provided  for,  30  per  cent  ad  valorem." 
Heldf  that  "steel  tire  blooms"  which  had  beea 
cast  and  hammered,  and  had  had  a  bole  swedged 
in  the  middle,  and  had  been  then  hammered  on 
the  horn  of  an  anvil,  expanding  the  ci^cumfe^ 
ence,  and  on  which  the  rudiments  of  a  flange  had 
been  swedged  on  the  outer  periphery  of  the  cir- 
cle, and  were  all  ready  to  be  rolled  or  spun  iato 
the  proper  size  and  shape,  and  finished  on  a 
lathe  for  use  as  tires  of  locomotive  and  car 
wheels,  were  manufactures  of  steel,  and  subject 
to  the  duty  of  45  per  cent  ad  valorem.—Chioago 
Tire  &  Spring  Works  Co.  v.  Spalding.  116  U.  S. 
541,  6  S.  Ct  498,  29  L.  Ed.  720,  affirming  (C 
C.)  19  F.  412. 

Punchings  and  clippings  of  wrought-inm 
boiler  plates  and  wrought  sheet-iron,  left  after 
the  process  of  the  manufacture  of  the  boiler 
plates  into  boilers  is  completed,  and  the  ends  of 
bridge  rods  and  beams  of  wrought  iron,  cut  off 
to  bring  the  rods  and  beams  to  the  required 
length,  are  iron  that  has  been  in  "actual  use.** 
within  the  meaning  of  that  term  as  used  in 
Schedule  E,  Rev.  St  |  2504,  and  dutiable  tf 
wrought  scrap  iron  under  that  paragraph.— 
Schlesinger  v.  Beard,  120  U.  S.  264.  7  S.  Ct 
546,  30  L.  Ed.  656,  reversing  judgmoit  (C.  O 
14  F.  687. 

Swedish  iron  nail  rods  should  be  classified 
as  a  description  of  "roUed  and  hammered  iron 
not  otherwise  provided  for,"  and  not  as  *'bar 
iron,  rolled  or  nammered,  comprising  flats  less 
than  three-eighths  of  an  inch  or  more  than  two 
inches  thick,  or  less  than  one  inch  or  more  than 
six  inches  wide. — Worthington  y.  Abbott  124 
U.  S.  434,  8  S.  Ct  562,  3lL.  Ed.  494,  affirming 
(C.  C.)  20  F.  495. 

Crop  ends  of  Bessemer  steel  rails  are  tax- 
able at  45  per  cent  ad  valorem,  under  Rev.  St 
§  2502,  Schedule  C,  as  "steel  not  specially  enu- 
merated or  provided  for,"  and  not  under  the 
amendment  (Act  March  3,  1883,  c.  121,  f  6)  im- 
posing a  duty  of  20  per  cent  ad  valorem  on 
'^mineral  substances  in  a  crude  state,  and  metals 
unwrought,  not  specially  enumerated  or  provid- 
ed for."— Robertson  v.  Perkins,  129  U.  S.  233.  9 
S.  Ct.  279,  32  I..  Ed.  686,  reversing  (C.  C.)  Per- 
kins  V.  Robertson,  29  F.  842. 

Iron  and  steel  wire  hair  pins,  which  are  not 
specifically  enumerated  in  Act  Biarch  3,  1883 
(22  Stat.  501).  are  not  dutiable  aa  "pins,  soUd 
head  or  other, '  mentioned  in  Rev.  St  (  2502, 
Schedule  C,  of  that  act  hut  aa  "manufactures, 
articles,  or  wares,  not  specifically  enumerated^ 
•  •  •  composed  wholly  or  in  part  of  iron, 
steel,"  etc.,  as  previous  tariff  acta  treated  hair 
pins  as  distinct  from  "pins,  solid  head  or  other.** 
—Robertson  v.  Rosenthal,  132  U.  S.  460,  10  8. 
Ct  120.  33  U  Ed.  392. 

Iron  show  or  advertising  cards,  printed  in 
different  colors,  on  plates  of  sheet  iron,  from 
lithographic  atones  on  lumd  presae^  contaiiiiag 
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generally  the  name  of  a  person  and  of  the  arti- 
cle advertised,  with  some  ornament  thereon,  not 
being  specifically  enumerated  in  Act  March  3, 
1883  (22  Stat.  481),  are  dutiable  under  Rev. 
St.  §  2502,  Schedule  C,  as  enacted  by  that  act, 
as  "manufactures  ♦  ♦  •  not  specially  enu- 
merated, ♦  ♦  •  composed  wholly  or  in  part 
of  iron,"  etc.,  and  not  as  "printed  matter,"  un- 
der Schedule  M,  which  is  headed  "Books,  Pa- 
pers, Etc.,"  and  is  confined  to  the  subject-mat- 
ter thus  indicated,  and  which  provides  the  duty 
for  books,  pamphlets,  and  "all  printed  matter 
not  specially  enumerated ;"  there  being  no  evi- 
dence that  such  cards  are  known  commercially 
as  "printed  matter."— Forbes  lithograph  Mfg. 
Co.  v.  Worthington,  132  U.  S.  655,  10  S.  Ct. 
180,  33  L.  Ed.  453.  reversing  (C.  C.)  25  F.  899. 

Under  Rev.  St.  §  2504,  iron  rails  that  have 
never  been  in  use  are  not  dutiable  as  scrap  iron, 
though  they  are  old  and  rusty,  and  are  in  fact 
intended  by  the  importer  to  be  remanufactured. 
— Dwight  V.  Merritt,  140  U.  S.  213,  11  S.  Ct 
768,  35  L.  Ed.  450. 

The  declaration  in  Act  Oct.  1,  1890,  Sched- 
ule C,  par.  133,  that  no  deduction  shall  be  made 
on  iron  ore  on  account  of  moisture  "chemically 
or  physically  combined  therewith,"  does  not  in- 
dicate that  the  term  "iron  ore,"  as  used  in  the 
act  of  1883,  did  not  Include  the  water,  but  was 
only  intended  to  put  an  end  to  any  doubt  upon 
the  subject. — Eamshaw  v.  Cadwalader,  145  U. 
S.  247,  12  S.  Ct.  851,  36  L.  Ed.  693. 

Under  Act  Oct.  1,  1890  (26  Stat.  567),  "fin- 
ished gunstocks  with  locks  and  mountings"  are 
dutiable  at  45  per  cent,  ad  valorem,  under  para- 
graph 215.  as  "manufactures,  ^articles,  or  wares 
not  specially  enumeratod,"  "composed  wholly 
or  in  part  of  iron,  steel."  etc..  and  the  fact  that 
the  finished  gun  barrels  are  imported  separately 
by  another  firm,  under  an  arrangement  with  the 
importer  of  the  stocks  with  intent  that  thoy 
shall  be  brought  together  here,  does  not  render 
the  importation  dutiable  at  the  higher  rate  pre- 
scribed by  paragraph  170  for  all  double-barreled, 
sporting,  breech-loading  shotguns,  when  it  does 
not  appear  that  the  stocks  had  ever  formed  part 
of  completed  guns  in  Europe. — United  States  v. 
Schoverling,  140  U.  S.  76,  13  S.  Ct.  24,  36  U 
Ed.  893.  affirming  judgment  (C.  C.)  In  re 
Schoverling,  45  F.  349,  following  Robertson  v. 
Gerdan,  132  U.  S.  454,  10  S.  Ct.  119,  33  L.  Ed. 
40.3,  and  distinguishing  Falk  v.  Robertson,  137 
U.  S.  225,  11  S.  Ct.  41,  34  L.  Ed.  645. 

Scythes,  grass  hooks,  and  carpenters'  pinch- 
ers, subjected  before  completion  to  grinding, 
tempering,  or  polishing,  are  dutiable  as  "manu- 
factures, articles,  or  wares,  not  specially  enu- 
merated or  provided  for  in  this  act,  composed 
wholly  or  in  part  of  iron,  steel,  ♦  ♦  •  or  any 
other  metal,  and  whether  wholly  or  partly  man- 
ufactured" (Act  March  3,  1883 ;  22  Stat.  501), 
and  not  as  "forgings  of  iron  and  steel,  or  forged 
iron"  (page  498),  though  all  but  3  or  4  per  cent. 
of  the  labor  expended  on  them  consisted  of  forg- 
ing.—Saltonstall  V.  Wiebusch  &  Hilger,  156 
U.  S.  601,  15  S.  Ct.  476,  39  I/.  Ed.  549,  revers- 
ing (C.  C.)  45  F.  40. 

Metal  beads  temporarily  strung  on  cotton 
cords  or  strings  for  the  purpose  of  facilitating 
transportation  are  not  dutiable,  under  TaritE 
Act  July  24,  1897,  c.  11,  §  1,  Schedule  N,  par. 
408,  30  Stat.  189  [U.  S.  Comp.  St,  1901,  p. 
1673],  at  35  per  cent,  ad  valorem  as  loose  beads, 
but  are  subject  to  the  45  per  cent,  ad  valorem 
duty  prescribed  by  paragraph  193  for  articles 
or  wares  not  specially  provided  for  in  the  act, 
composed  wholly  or  in  part  of  metal,  whether 
wholly  or  partly  manufactured.  Judgment  146 
F.  63,  76  C.  C.  A.  514,  afiirmed.— Henry  E. 
Frankenberg  Co.  v.  United  States,  27  S.  Ct. 
628,  206  U.  S.  224,  51  L.  Ed.  1034. 


A  bronze  bust  case  by  artisans  from  the 
artist's  model  is  dutiable  upon  importation  from 
France  at  45  per  cent,  ad  valorem,  under  Tariff 
Act  July  24,  1897,  par.  193,  and  is  not  statutory 
under  the  commercial  reciprocal  agreement  with 
France,  negotiated  under  authority  conferred  in 
section  3  of  that  act.— (1912)  B.  Altman  &  Co. 
V.  United  States,  32  S.  Ct.  593,  224  U.  S.  583. 
56  L.  Ed.  894,  affirming  judgment  (0.  0.  1909) 
Altman  &  Co.  v.  Same,  172  F.  101. 

^=s>27.  IXTood  and  maniifaotiires  thereof 
(Sohednle  D). 

See  15  Cent.  Dig.  Oust.  Dut.  88  60-65. 

That  dressed  lumber,  after  being  tongueu 
and  grooved,  is  called  "flooring,"  "ceiling,'*  or 
"sheathing,"  does  not  indicate  a  new  manufac- 
ture, making  it  dutiable  as  **a  manufacture  of 
wood."  Judgment  79  F.  75,  24  C.  C.  A.  449, 
affirmed.— United  States  v.  Dudley,  19  S.  Ct. 
801,  174  U.  S.  670,  43  L.  Ed.  1129. 

^=>28.   Snsar  (Scliediile  ^). 

See  15  Cent.  Dig.  Cust  Dut.  88  66-68. 

"Saccharine,"  a  patented  article  in  the  form 
of  a  dry,  white  powder,  which  is  3()0  times 
sweeter  than  sugar,  but  which  is  classed  by 
scientists  as  an  acid  anhydrid,  having  an  acid 
reaction,  was  not  entitled,  under  Act  March  3, 
1883  (22  Stat.  494.  516),  to  free  entry  as  an 
^'acici  used  for  medicinal,  chemical,  or  manu- 
facturing purposes";  for  the  popular  meaning 
of  a  word  must  control  when  so  diametrically 
opposed,  as  in  this  instance,  to  the  scientific 
designs tion.-^Lutz  v.  Magone,  153  U.  S.  105,  14 
S.  Ct.  777,  38  L.  Ed.  651,  affirming  judgment 
(C.  C.)  41  F.  128. 

^=»20.   Tobaceo  and  mannfaotiires  there- 
of (Sohediile  F). 

See  15  Cent.  Dig.  Cust.  Dut.  8§  69-71. 

Under  Act  March  3,  1883  (Rev.  St.  f  2502), 
imposing  a  duty  of  75  cents  per  pound  upon 
"leaf  tobacco,  of  which  85  per  cent,  is  of  the 
requisite  size,  and  of  the  necessary  fineness  of 
texture  to  be  suitable  for  wrappers,  and  of 
which  more  than  100  leaves  are  required  to  weigh 
a  pound,  if  not  stemmed,"  the  bale- in  which  the 
tobacco  is  imported  is  not  the  unit  upon  which 
the  85  per  cent,  is  to  be  calculated,  but  such 
unit  is  the  separate  quantity  of  such  tobacco; 
and  where  the  original  bale  has  been  broken,  a 
portion  taken  out,  and  a  sufficient  quantity  of 
inferior  tobacco  placed  in  the  bale,  but  kept 
separate  by  sheets  of  paper  from  that  remaining 
to  reduce  the  percentage  of  tobacco  of  the  de- 
scribed quality  in  the  whole  bale  below  85  per 
cent.,  the  part  of  the  original  tobacco  remaining 
in  the  bale  is  still  subject  to  a  duty  of  75  cents ^ 
per  pound.— Falk  v.  Robertson,  137  U.  S.  225, 
11  S.  Ct.  41,  34  L.  Ed.  645. 

Tobacco  composed  of  fragments  clipped  from 
the  ends  of  cigars,  or  broken  off  in  the  course 
of  manufacturing  them,  was  dutiable  as  "tobac- 
co unmanufactured,  not  specially  enumerated," 
under  Act  March  3,  1883  (22  Stat.  481)  Sched- 
ule F,  and  not  as  "tobacco,  manufactured,  of 
all  descriptions,  •  •  ♦  not  specially  enumer- 
ated," under  the  same  schedule. — Seeberger  v. 
Castro,  153  U.  S.  32,  14  S.  Ct.  706,  38  L.  Ed. 
624;  Spalding  v.  Castro,  153  U.  S.  38,  14  S. 
Ct.  768,  38  L.  Ed.  626,  affirming  judgment  (C. 
C.)  Castro  v.  Seeberger,  40  F.  531. 

Unstemmed  leaf  tobacco  suitable  for  cigar 
wrappers,  when  mixed  or  packed  with  filler  to- 
bacco, though  constituting  less  than  15  per  cent, 
of  the  whole,  is  separately  dutiable  at  $1.85  per 
pound  as  wrapper  tobacco,  under  paragraph  213 
of  the  tariff  act  of  July  24,  1897,  and  not  as 
filler  tobacco  at  35  cents  per  pound. — Roths- 
chUd  &  Bro.  v.  United  States,  21  S.  Ct.  197, 
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179  U.  S.  463,  45  L.  Ed.  277,  answering  certi- 
aed  questions  100  F.  1062,  47  O.  G.  A.  686. 

Tobacco  sweepings  nsed  in  manufacture  of 
ktogies  and  cigarettes  are  dutiable  at  55  cents 
a  pound,  under  Tariff  Act  July  24,  1807,  c  11, 
f  1.  par.  215,  30  Stat.  160  (U.  S.  Comp.  St 
1001,  p.  1648),  as  unmanufactured  tobacco,  and 
not  at  10  per  cent,  ad  valorem  under  paragraph 
463,  as  waste  not  specially  provided  for.— Lat- 
imer V.  United  States,  32  S.  Ct  242,  223  U. 
S.  501,  56  L.  Ed.  526. 

^=»30.  AsHoultnral   products   and   pro- 
▼islons  (Sohedvle  G). 

See  16  Cent  Dig.  Oust  Dut.  89  78'77. 

Beet  and  cabbage  seed  are  "garden  seed," 
and  subject  to  a  20  per  cent,  ad  valorem  duty, 
under  Kev.  St  §  2502,  Schedule  N  (Act  March 
3,  1883,  i  6,  c.  121,  22  Stat.  480);  and  turnip 
and  mangel-wurzel  seed  are  field  seed,  and  not 
garden  seed,  and  are  exempt  from  duty  under  the 
**free  list"  in  Id.  §  2503.— Ferry  v.  Livingston, 
115  U.  S.  542,  6  S.  Ct  175,  20  L.  Ed.  480. 

Tomatoes  are  "vegetables,"  rather  than 
'bruits,"  in  the  common  and  popular  accepta- 
tion of  such  words,  and  were  not  free  of  duty 
under  the  provision  of  the  free  list  for  '^fruits, 
green,  ripe,  or  dried,"  but  were  dutiable  at  10 
per  cent  ad  valorem,  under  the  provision  in 
Schedule  G,  Act  March  3,  1883  (22  Stat.  481), 
for  "vegetables  in  their  natural  state." — ^Nix  v. 
Hedden,  140  U.  S.  304,  13  S.  Ct  881,  37  L.  Ed. 
745,  affirming  judgment  (a  G.)  30  F.  100. 

Beans  in  a  dry  state,  used  for  food,  are 
dutiable  as  "vegetables"  at  10  per  cent  ad 
valorem,  under  Schedule  G  of  the  tarifiE  act  of 
March  3,  1883  (22  Stat  488),  and  are  not  enti- 
tied  to  free  entry  as  **8eed8." — Sonn  v.  Magone, 
150  U.  S.  417, 16  S.  CJt  67,  40  L.  Ed.  203. 

^=»31.   Bplrita,  wines,  and  other  bever*- 
ases  (Boliednle  H>. 

See  16  Cent  Dig.  Cust  Dut  98  78-81. 

Wines  imperted  in  eases  of  24  bottles,  each 
bottle  containing  more  than  one  pint  and  less 
than  one  quart,  are  dutiable  at  $1.60  per  dosen 
botties,  under  Tariff  Act  July  24,  1807,  c.  11,  ( 
1,  Schedule  H,  par.  206,  30  Stat.  174  (U.  S. 
Comp.  St  1001,  p.  1654),  providing  that  the  du- 
ties shall  be,  ''in  bottles  or  jugs,  per  case  of  one 
dozen  bottles  or  jugs,  containing  each  not  more 
than  one  quart  and  more  than  one  pint,  or  24 
bottles  or  jugs  containing  each  not  more  than 
one  pint,  ^1.60  per  case;  and  any  excess  be- 
yond these  quantities  found  in  such  bottles  or 
jugs  shall  be  subject  to  a  duty  of  5  cents  per 
pint  or  fractional  part  thereof." — United  States 
Y.  Cerecedo  Hermanos  y  Compania,  28  S.  Ct 
532,  200  U.  S.  337,  52  L.  Ed.  821. 

^=s>32«  Oatton  mannf aotures  (Seliediile  I). 

See  15  Cent  Dig.  Cust  Dut  ftS  83-87. 

By  Schedule  D  to  the  act  of  July  30,  1846 
(0  Stat  46),  a  duty  of  25  per  cent,  ad  valorem 
was  imposed  on  '^cotton  laces,  cotton  insert- 
tngs,"  and  "manufactures  composed  wholly  of 
cotton,  not  otherwise  provided  for."  By  Act 
March  3,  1857,  §  1  (11  Stat  102),  the  duties  on 
the  articles  enumerated  in  Schedules  C  and  D, 
Act  1846,  were  fixed  at  24  and  10  per  cent, 
respectively,  'Svith  such  exceptions  as  are  here- 
inafter made."  By  Id.  |  2,  "all  manufactures 
composed  wholly  of  cotton,  which  are  bleached, 
printed,  painted,  or  dyed,  and  delaines,"  were 
transferred  to  Schedule  C.  Held,  that  laces  and 
insertings  composed  wholly  of  cotton,  and 
bleached  or  dyed,  were  dutiable  at  24  per  cent, 
under  the  act  of  1857.— Ck)chran  v.  Schell,  107 
U.  S.  617,  2  S.  Ct.  301,  27  L.  Ed.  400. 

Madras  mull,  consisting  of  woven  cotton 
cloth  in  which  the  groundwork  is  uniform,  and 


the  threads  countable  by  the  aid  of  a  magnify- 
ing glass,  was  dutiable  under  the  countable  pro- 
visions of  Act  March  3,  1883,  Schedule  I,  pan. 
310-321  (22  Stat  481),  and  not  as  a  "manufac- 
ture of  cotton  not  specifically  enumerated,"  un- 
der paragraph  324,  notwithstanding  that  it  bad 
upon  it  figures  or  patterns  woven  into  the 
groundwork  contemporaneously  with  the  weav- 
ing thereof,  the  whole  being  afterwards  run 
.through  a  clipping  machine,  which,  in  order  to 
bring  out  the  figure,  cuts  the  weft  threads,  so 
that  they  do  not  extend  continuously  from  selv- 
age to  selvage.— Hedden  v.  Robertson,  151  U.  S. 
520,  14  S.  Ct.  434,  38  L.  Ed.  257,  applying 
Newman  v.  Arthur,  100  U.  S.  132,  3  S.  Ct.  88, 
27  L.  Ed.  883,  and  reversing  judgment  Robert- 
son T.  Hedden  (C.  C.)  40  F.  322. 

Figured  cotton  cloth  valued  at  over  11,  12, 
and  12^  cents  per  square  yard  is  liable,  in 
addition  to  the  specific  duty  imposed  by  Act 
July  24,  1807.  c.  11,  S  1,  Schedule  I,  30  Stat 
175,  178  [U.  S.  Comp.  St  1001,  pp.  1656-165i»] 
par.  313,  to  the  ad  valorem  tax  imposed  by 
paragraphs  306,  307,  upon  similar  plain  cottoa 
cloth  above  those  values.  Decree  (1005)  136 
P.  583,  60  C.  C.  A.  357,  reversed.— United 
States  V.  George  Riggs  &  Co.,  27  S.  Ct  89, 
203  U.  S.  136,  51  L..  Ed.  127. 

Featherstitch  braid  prior  to  Act  July  24, 
1807,  which  shifted  braids  from  the  lower  duty 
of  the  notion  schedule  (paragraph  320),  to  the 
highest  duty  of  the  trimming  schedule  (para- 
graph 330).  held  dutiable  at  60  per  cent,  under 
tiie  trimming  schedule  as  cotton  braids,  and 
not  at  45  per  cent,  under  the  notions  schedule, 
as  bindings  or  Upes.— (1012)  United  SUtes  v. 
Baruch,  32  S.  Ct  306,  223  U.  S.  101,  56  L.  Ed. 
800,  reversing  decree  (1000)  Baruch  t.  United 
States,  172  F.  842,  07  a  C.  A.  40. 


Flaz,  liemp,  and  Jute,  knd 
faotnres  tl&ereof  (Seliediile  J). 

See  16  Cent  Dig.  Cuit.  Dut   81  88-96. 

Handkerchief  composed  of  linen  cambrie 
and  embroidered  with  cotton,  known  as  "em- 
broidered handkerchiefs,"  and  of  which  the  em- 
broidery is  a  substantial  part,  are  dutiable  at 
35  per  cent  ad  valorem,  under  Rev.  St  |  2502, 

Sar.  8,  Schedule  J  (as  enacted  by  congress 
[arch  3,  1883),  which  includes  "brown  and 
bleached  linens,  •  *  *  handkerchiefs,  lawns, 
or  other  manufactures  of  flax,"  and  not  at  30 
per  cent,  under  paragraph  11  of  the  same 
schedule,  which  includes  flax  or  linen  lacea, 
insertings,  embroideries,  or  manufactures  of  lin- 
en, if  embroidered,  ^  *  •  and  not  specially 
enumerated  or  provided  for  in  this  act  —Rob- 
ertson V.  Glendinning,  132  U.  S.  158,  10  S.  <X 
44,  33  L.  Ed.  208. 

Though  an  article  imported  for  the  manufac- 
ture of  gill  nets  is  linen  thread,  and  the  greater 
part  of  the  whole  importation  of  thread  of  like 
character  is  used  for  other  purposes,  the  fact 
that  for  many  years  before  tne  passage  cf  the 
tariff  act  of  March  3.  1883,  this  Und  of  thread 
was  imported  under  tne  name  of  "gilling  twine,** 
to  be  used  in  making  gill  nets,  being  invoiced 
and  entered  at  the  custom  house  under  that 
name,  while  no  other  imported  lirtide  was  so 
designated,  will  render  it  dutiable  at  25  per 
tent  ad  valorem,  as  gHUng  twine,  under  Sdied- 
nle  J  of  that  act  (22  Stat  507),  instead  of  being 
dutiable  at  40  per  cent  ad  valorem,  as  linen 
thread,  under  a  preceding  paragraph  of  the  same 
schedule.-— Amencan  Net  &  Twine  Co.  v.  Worth- 
ington,  141  U.  S.  468,  12  S.  Ct  55,  85  L.  Ed. 
821,  reversing  judgment  (C.  C.)  83  F.  826. 

Under  Rev.  St  §  2504.  Schedule  C,  lacsi 
made  by  machinery  out  of  linen  Uvead,  and 
known  as  ''torchons,'*  were  dutiable  at  40  per 
cent  ad  valorem,  as  ''manufactures  of  flax," 
and  could  not  be  classed  under  Schedule  0,  p« 
463,  as  ''thread  lace,"  dutiable  at  30  per  cent 
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ad  Talorem,  which  is  always  handmade.— Meyer- 
helm  ▼.  Robertson,  144  U.  &  601.  12  S.  Ct 
7S4,  86  U  Ed.  599. 

C='34,   Wool  and  maaufaotnres  of  wool 
(Schediile  K). 

See  U  Cent.  Dig.  Oust  Dut.  8S  97-108. 

Under  Act  July  14, 1862,  |  9  a2  Stat.  543), 
imposing  a  certain  duty  "on  all  delaines  ^  *  * 
and  on  all  goods  of  similar  description,"  goods 
which  are  similar  to  delaines  in  product,  in  adap- 
tation to  uses,  and  in  uses,  are  dutiable  as  de- 
laines, even  though  in  commerce  they  may  be 
classed  as  different  articles. — Schmieder  v.  Bar- 
ney, 113  U.  S.  645,  5  a  Ct.  624,  28  L.  Ed.  1130. 

Under  Rev.  St.  §  2504,  webbing  made  of 
India  rubber,  wool,  and  cotton,  and  known  as 
**wool  elastic  webbing,"  to  distinguish  it  from 
"union  elastic  webbing,"  and  "cotton  elastic 
webbing,"  which  is  used  in  the  manufacture  of 
congress  boots,  and  which  would  not  be  adapted 
to  that  use  without  the  rubber,  is  dutiable  as 
"webbing  •  •  ♦  composed  wnoUy  or  in  part 
of  India  nibber,  not  otherwise  provided  for," 
at  35  per  cent,  ad  valorem  (Schedule  M),  and 
not  as  "webbing  ♦ "  ♦  ♦  made  of  wool, 
*  •  ♦  or  of  which  wool  ♦  ♦  ♦  is  a  com- 
ponent material,"  at  50  cents  per  pound  and  50 
per  cent,  ad  valorem  (Schedule  Li). — Beard  v. 
Nichols,  120  U.  S.  260,  7  S.  Ct.  548,  30  L.  Ed. 
652,  affirming  decree  (C.  C.)  7  F.  579. 

Goods  composed  of  80  per  cent,  goat's  hair 
and  ^0  per  cent,  cotton,  such  as  brilliantines, 
lustrines,  alpacas,  and  mohairs^  which,  prior  to 
1870,  had  not  come  to  be  specifically  known  in 
this  country  as  women's  dress  goods,  are  asses- 
sable under  Act  July  14,  1870,  §  21,  as  amended 
by  Act  1871  (16  Stat  592),  providing  for  du- 
ties on  haircloth  known  as  "crinoline  cloth," 
and  "on  all  other  manufactures  of  hair  not 
otherwise  herein  provided  for";  and  not  under 
Act  March  2,  1867  (14  Stat.  561).  relating  to 
women's  dress  goods  composed  wholly  or  in  part 
of  wool,  worsted,  hair  of  the  alpaca,  goat,  or 
other  like  animaL— Arthur's  Ex^rs  v.  Butter- 
field,  125  U.  S.  70,  8  S.  Ct  714,  31  L.  Ed.  643. 

Act  March  2,  1867,  c.  197  (14  Stat.  561), 
imposes  (section  2)  the  following  duties:  "On 
woolen  cloths,  woolen  shawls,  and  all  manufac- 
tures of  wool  of  every  description  made  wholly 
or  in  part  of  wool,  not  herein  otherwise  provid- 
ed for,  50  cents  per  pound,  and,  in  addition 
thereto,  35  per  cent,  ad  valorem.  On  flannels, 
blankets,  hats  of  wool,  knit  goods,  balmorals, 
woolen  and  worsted  yarns,  and  all  manufacture^ 
of  every  description  composed  wholly  or  in  part 
of  worsted,  the  hair  of  the  alpaca,  goat,  or  oth- 
er like  animals,  except  such  as  are  composed  in 
part  of  wool,"  different  duties. '  Held^  that  knit 
stockings,  composed  in  part  of  wool,  were  dutia- 
ble under  the  first  clause  of  section  2. — Miller  v. 
Vietor,  127  U.  S.  572,  8  S.  Ct  1225,  32  L.  Ed. 
201. 

Diagonal  cloths  used  mainly  for  the  manu- 
facture of  men's  wearing  apparel,  and  known  to 
the  trade  as  "worsteds,'*^  being  composed  mainly 
of  worsted,  mixed  with  about  10  per  cent  of 
shoddy,  made  from  wool  and  cotton,  are  subject 
to  duty  as  "manufactures  of  worsted,"  under 
Act  March  3,  1883,  Schedule  K,  "Wool  and 
Woolens,"  par.  363  (22  Stat.  508,  509),  fixing 
the  rate  on  all  manufactures  "composed  wholly 
or  in*  part  of  worsted,"  and  are  not  subject  to 
duty  as  "manufactures  of  wool,"  under  para- 
graph 362.— Seeberger  v.  Cahn,  137  U.  S.  95,  11 
S.  Ct.  28,  34  L.  Ed.  599,  affirming  judgment  (C. 
0.)  30  F.  425. 

Women's  and  children's  dress  ^oods  which 


carded  into  the  wool  from  which  the  warp  Is 
spun,  cone  within  the  description  of  goods  com- 
posed in  part  of  wool,  being  of  less  value  than 
20  cents  per  square  yard,  and  are  dutiable  un- 
der Rev.  St  §  2502,  Schedule  K,  at  5  cents  per 
square  yard,  and  35  jper  cent  ad  valorem,  and 
they  are  not  "goods  with  selvedges,  made  wholly 
or  in  part  of  other  materials  or  with  threads 
of  other  materials  introduced  for  the  purpose 
of  changing  the  classification,"  on  which  that 
section  imposes  a  higher  duty. — Seeberger  v. 
Farwell,  139  U.  S.  608.  11  S.  Ct  650,  35  U  Ed. 
297,  affirming  judgment  (0.  C.)  40  F.  529. 

Women's  dress  goods,  composed  chiefly  of 
wool,  with  from  1.99  to  4.47  per  cent,  of  cotton 
introduced  in  the  warp  and  selvedges  thereof, 
for  the  purpose  of  changing  the  classification, 
in  the  form  of  a  fiber,  the  warp  being  a  com- 
pound thread  of  cotton,  are  not  "goods  made 
with  threads  of  other  materials"  for  the  pur- 
pose of  changing  the  classification,  within  the 
meaning  of  Rev.  St  §  2502,  Schedule  K,  and 
are  not  subject  to  the  higher  duty  imposed  on 
such  goods. — Magone  v.  Luckemeyer,  139  U.  S. 
612,  11  Sup.  Ct.  651.  35  U  Ed.  298^  affirming 
judgment  (0.  O.)  38  F.  30. 

Under  Act  March  3,  1883.  elastic  goods 
used  to  insert  in  the  upper  part  of  shoes  or 
gaiters  could  not  be  classified  as  "fabrics  in 
part  India  rubber,  not  otherwise  provided  for," 
dutiable  at  30  per  cent.,  under  Schedule  N,  p. 
513}  but,  when  composed  of  cotton,  silk,  and 
India  rubber,  were  dutiable  at  35  per  cent,  as 
"webbing,  composed  of  cotton,  flax,  or  other 
material,"  under  Schedule  N,  p.  514 ;  and,  when 
composed  of  worsted  and  India  rubber,  were  du- 
tiable either  under  Schedule  N,  p.  514,  or  under 
Schedide  K,  p.  509,  at  30  cents  per  pound,  and 
50  per  cent,  ad  valorem  in  addition,  as  "web- 
bing, gorings,"  etc.,  made  of  wool,  worsted,  etc., 
^the  classification  depending  upon  the  question 
whether  the  goods  were  known  to  the  trade 
simply  as  "webbing,"  or  as  both  "webbing"  and 
"goring."— Robertson  v.  Salomon.  144  U.  S. 
603,  12  S.  Ct  752,  36  L.  Ed.  560. 

While  the  expressions  "knit  goods"  and  "knit 
fabrics"  are  frequently  used  interchangeably,  it 
would  seem  that  the  former  more  appropriately 
describes  manufactured  articles,  while  the  latter 
refers  more  especially  to  manufactured  material 
as  piece  goods,  and  this  distinction  is  recognized 
in  the  trade.— Arnold,  Constable  &  Co.  v.  Unit- 
ed States,  147  U.  S.  494,  13  S.  Ct  406,  37  L. 
Ed.  253. 

As  used  in  tariff  legislation,  the  words 
"clothing  and  articles  of  wearing  apparel"  are 
more  specific  than  "cloths  and  knit  fabrics," 
since  out  of  cloths  and  knit  fabrics  clothing  and 
I  wearing  apparel  are  mide;  the  latter  being  in- 
cluded in  the  former,  while  the  former  are  not 
included  in  the  latter.— Id. 

Under  Tariff  Act  Oct  1,  1890,  knit  woolen 
undershirts,  drawers,  and  hosiery  are  dutiable 
as  "woolen  wearing  apparel,"  under  section  1, 
par.  396,  and  not  as  "knit  fabrics  made  on 
frames,"  under  paragraph  392.— Id. 

The  fact  that  in  Act  March  3,  1883,  a  cer- 
tain duty  was  imposed  upon  "clothing,  ready 
made,  wearing  apparel  of  every  description," 
etc.,  "except  knit  goods,"  and  that  in  Act  1890, 
par.  396,  this  exception  was  stricken  out,  is 
very  persuasive  that  congress  intended  that  no 
articles  of  wearing  apparel  should  be  excepted 
from  the  duty  prescribed  in  that  section  because 
they  were  kziit  goods. — ^Id. 

Under  Act  March  3,  1883,  Schedule  K 
(22  Stat.  509,  510).  rugs,  made  as  rugs,  and 
clearly   distinguishable   as   such   by   reason   of 
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tern,  etc.,  were  dutiable  at  40  per  cent,  ad 
valorem ;  but  rugs  made  from  pieces  of  carpets 
or  carpfiting  were  subject  to  the  same  rate 
imposed  upon  the  kind  of  carpets  or  carpeting 
from  which  they  were  made. — Beuttell  v.  Ma- 
gone,  157  U.  S.  154,  15  S.Ct.  56^^39  L.  Ed. 
654,  reversing  judgment  (C.  C.)  48  F.  157. 

In  Schedule  K  of  the  act  of  March  8,  1883 
(22  Stat.  488),  the  words,  in  class  2  "combing 
wools,"  apply  only  to  the  first  part  of  the 
clause,  which  enumerates  wools,  and  not  to 
the  latter  part,  reading,  *'and  also  all  hair  of 
the  alpaca,  goat,  and  other  like  animals";  and 
such  hairs,  whether  fit  for  combing  or  not,  are 
dutiable  at  a  uniform  rate  of  10  cents  a  pound. 
Common  goat  hair  is  therefore  included  In  this 
specification,  and  is  not  comprehended  in  the 
clause  (paragraph  717)  relating  to  hair  "not 
specially  provided  for  in  this  act."— Cooper 
V.  Dobson,  157  U.  S.  148,  15  S.  Ct.  568,  39  L. 
Ed.  652,  reversing  judgment  (D.  C.)  Dobsoa 
y.  Cooper,  46  F.  184,  and  approving  United 
States  V.  Hopewell,  51  F.  798,  2  C.  C.  A.  510. 

Scoured  wool,  made  up  in  England  into  the 
form  of  "tops,"  which  were  afterwards  pur- 
posely torn  up  in  order  to  be  imported  as 
"waste,"  was  not  classifiable,  under  the  act 
of  1883  (22  Stat.  508),  as  "waste,"  nor  aa 
manufactures  of  wool,  but  was  dutiable  at  60 
cents  per  pound,  under  the  provision  impos- 
ing treble  duties  upon  scoured  wool  as  compar- 
ed with  unwashed  wool,  and  the  further  pro- 
vision imposing  double  duties  in  case  of  wools 
purposely  changed  in  character  or  condition 
for  the  purpose  of  evading  the  duty  properly 
chargeable  upon  them.--l*atton  v.  United 
States,  159  U.  S.  500,  16  S.  Ct.  89,  40  L.  Ed. 
233,  affirming  judgment  (D.  C.)  United  States 
▼.  Patton,  46  F.  461. 

The  provision  in  Act'  1883  (22  Stat.  508), 
imposing  double  and  treble  duties,  respectively, 
upon  wools  imported  washed  and  wools  im- 
ported scoured,  refers  not  to  the  commercial 
designation,  but  to  the  fact  whether  the  wool 
has  been  actually  washed  or  scoured  or  is  imr 
ported   unwashed. — Id. 

Merchantable  wool  "tops,"  purposely  torn 
into  fragments  for  the  purpose  of  being  import- 
ed as  "waste,"  were  not  commercially  knowa 
as  "waste"  at  the  time  of  the  passage  of  the 
tariff  act  of  1883,  and  therefore  are  not  in- 
cluded in  that  designation,  and  the  term  will  be 
presumed  to  have  been  used  in  the  tariff  act 
m  its  ordinary  sense  of  refuse. — Id. 

The  word  "waste,"  as  used  in  respect  to 
wools  in  the  tariff  act  of  1883  (22  Stat.  508), 
means  refuse,  or  material  that  is  not  suscepti- 
ble of  being  used  for  the  ordinary  purposes  of 
manufacture.— Id. 

Merchantable  wool  "tops,"  which  have  been 
torn  into  fragments  for  the  puri)ose  of  changing 
their  character  from  that  of  tops  to  that  of 
"waste,",  in  order  to  evade  the  duty  to  which 
the  wool  would  be  subject  in  the  form  of  tops, 
is  liable  to  pay  the  double  duty  expressly  im- 
posed in  such  cases  by  the  act  of  1883  (22 
Stat.  508),  irrespective  of  the  question  whether 
such  torn-up  tops  were  commercially  known  as 
"waste"  or  "top  waste"  or  not.— Patton  v. 
United  States,  159  U.  S.  500,  16  S.  Ct.  89, 
40  L.  Ed.  233,  affirming  judgment  (D.  C.)  Unit- 
ed States  V.  Patton,  46  F.  461,  distinguishing 
Merritt  v.  Welsh,  104  U.  S.  694,  26  L.  Ed. 
896,  and  Seeberger  v.  Farwell,  139  U.  S.  608, 
11  S.  Ct.  650,  35  L.  Ed.  297. 

By  the  tariff  acts  of  1890  and  1894  the 
distinction  made  in  previous  tariff  laws  be- 
tween woolens  and  worsteds  was  no  longer 
recognized ;  and,  as  worsteds  are  in  fact  made 
of  wool,  the  provision  in  paragraph  297  of  the 
act  of  1894  declaring  that  the  reduction  of  du- 
ties therein  provided  for  on  "manufactures  of 
wool"  should  not  take  effect  until  January  1, 
1895,  included  worsted  goods.     72  F.  1008,  19 


C.  C.  A.  343  and  68  F.  908  (C.  C.)  reversed.- 
United  States  v.  Klumpp,  18  S.  Ct  311,  169 
U.  S.  209,  42  L.  Ed.  720. 

<S=>35.   Silks  and  silk  eoods  (Sokedolo  L). 

See  16  Cent.  Dig.  Oust.  Dut  88  109-U4. 

Under  Act  June  30,  1864,  c.  171.  {  8  (13 
Stat  218),  imposing  a  duty  of  60  per  cent  on 
"silk  laces,"  and  a  duty  of  50  per  cent  on 
"all  manufactures  of  silk,  or  of  which  silk  is 
the  component  material  of  chief  value,  not  oth- 
erwise provided  for,"  an  article  of  silk  and  cot- 
.  ton,  bought  and  sold  as  "spotted  or  dotted  net" 
but  which  was  a  lace,  in  which  silk  was  the 
component  material  of  chief  value,  was  a 
"silk  lace,"  and  subject  to  a  duty  of  60  per 
cent— Drew  y.  GrinneU,  115  U.  S.  477,  6  S. 
Ct  117,  29  L.  Ed.  453. 

Schedule  K  (Act  March  8,  1883)  imposes 
a  duty  of  35  per  cent,  on  "all  manufactures  of 
wool  of  every  description,  made  wholly  or  in 
part  of  wool,  not  specially  enumerated  or  pro- 
vided for"  in  the  act  Schedule  L  imposes  a 
duty  of  50  per  cent  on  "all  goods,  wares,  and 
merchandise  made  of  silk,  or  of  which  silk  is 
the  component  material  of  chief  value."  HM^ 
that  cloth,  of  which  silk  is  the  component  ma- 
terial of  chief  value,  is  dutiable  under  Schedule 
L,  though  it  is  made  partly  of  wool. — Hart- 
ranft  v.  Meyer,  135  U.  S.  237,  10  S.  Ct  761, 
34  L.  Ed.  110,  affirming  (C.  0.)  28  P.  358. 

^=»36.  Pulp,  papers*  and  books  <8ekod« 
vie  M). 

8es  16  Cent  Dig.  Oust  Dut  89  115-120.  * 

Tissue  paper  for  making  letter-press  copies 
of  written  matter  is  within  the  clause  imposing 
a  duty  of  35  per  cent  ad  valorem  "on  all  oth- 
er paper  not  otherwise  provided  for,"  and  not 
within  the  clause  provided  for  "paper,  •  •  • 
printing,  unsized,  used  for  books  and  newspa- 
pers exclusively,  20  per  cent,  ad  valorem." 
Kev.  St  §  2504,  Schedule  M.— Lawrence  v. 
Merritt,  127  U.  S.  113,  8  S.  Ct  1099,  32  U 
Ed.  91. 

Under  Rev.  St  {  2499,  as  amended  by  Act 
March  3,  1883,  providing  that  "on  all  artidei 
manufactured  from  two  or  more  materials  the 
duty  shall  be  assessed  at  the  highest  rates  at 
which  the  component  materials  of  chief  value 
may  be  chargeable,"  photographic  albums,  com- 
posed of  paper,  leather,  and  metal  clasps,  the 
paper  being  the  material  of  chief  value,  are  du- 
tiable at  15  per  cent  ad  valorem,  under  Sched- 
ule M  of  such  act,  as  articles  not  specially 
enumerated,  of  which  paper  is  a  component 
material.— Liebenroth  v.  Robertson,  144  U.  S. 
35,  12  S.  Ct  607.  36  Ll  Ed.  336,  revemng 
judgment  (C.  C.)  33  F.  467. 

Paper  coated,  colored,  and  embossed  to  imi- 
tate leather,  or^  coated  with  flock  to  imitate 
velvet  and  known  to  the  trade  at  the  time  of 
the  passage  of  the  act  of  March  3,  1883,  as 
"fancy  papers,"  is  dutiable  at  25  per  cent,  as 
paper  not  specially  enumerated  or  provided  for, 
and  not  at  15  per  cent,  as  a  manufacture  of 
paper.— Dejonge  v.  Magone,  159  U.  S.  562,  10 
S.  Ct  119,  40  U  Ed.  26a 

^s>37«  Sundries  (Bokednle  N). 

See  15  Cent  Dig.  Oust  Dut  88  121-ltf. 

Marble  statues  executed  by  |)rofe88ioiial 
sculptors  in  the  studio  and  under  the  direction 
of  another  j^rofessional  sculptor,  whether  from 
models  just  made  by  a  prolessional  sculptor,  or 
from  antique  modds  whose  author  is  unknowm, 
are  "professional  productions  of  a  statuary  or 
of  a  sculptor,"  liable  to  a  duty  of  only  10  per 
cent,  ad  valorem,  under  Rev.  St  S  2504.  Sched- 
ule M.— Tutton  V.  Viti,  108  U.  S.  312,  2  S.  a 
687,  27  li.  Ed.  737. 

"Rosaries"  are  not  an  enumerated  aitide 
in  the  tarifie  act  (Rev.  St  tit  33),  and  under 
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section  2499,  wliich  provides,  as  to  nonenumer- 
ated  articles,  that  "on  all  articles  manufactured 
from  two  or  more  materials  the  duty  shall  be 

•  ♦  ♦  the  highest  rate  at  which  any  of  its 
component  articles  may  be  chargeable,'*  they 
are  liable  to  the  duty  of  50  per  cent,  ad  valorem 
imposed*  by  section  2504  on  "beads  and  bead 
ornaments."— Benziger  v.  Robertson,  122  U.  S. 
211,  7  S.  Ct.  1160,  30  L.  Ed.  •  1149. 

Shells  were  imported  into  the  United 
States,  which,  before  their  importation,  had 
tiieir  outer  layers  cleaned  oH  by  acid,  and  their 
second  layers  ground  off  by  an  emery  wheel  so 
as  to  expose  the  brilliant  interior.  They  were 
sold  for  ornaments,  and  also  used  for  buttons, 
handles  to  penknives,  etc.,  without,  however, 
any  new  or  distinctive  name  or  use  after  such 
treatment.  Heidj  that  such  shells  were  not 
within  the  sense  of  section  2504  of  the  Revised 
Statutes  (Schedule  M,  p.  481,  2d  Ed.),  which 
imposes  a  duty  of  35  per  cent,  ad  valorem  up- 
on manufactures  of  shells,  but  that  they  fell 
under  section  2505  (page  488),  which  exempts 
from  duty  "shells  of  every  description  not  man- 
ufactured."—Hartranft  V.  Wiogmann,  121  U. 
S.  609,  7  S.  Ct.  1240,  30  L.  Ed.  1012;  Hart- 
ranft V.  Winters;  121  U.  S.  616,  7  S.  (Jt.  1244, 
SO  L.  Ed.  1015. 

Under  the  Uriff  act  of  March  3,  1883  (22 
Stat.  488),  ribbons  made  of  silk,  or  of  which 
silk  is  the  component  material  of  chief  value, 
and  which  the  jury  found  are  commonly  and 
principally  used  in  trimming  hats,  were  dutia- 
ble at  20  per  cent,  ad  valorem,  as  "hat-  trim- 
mings," under  Schedule  N,  and  not  at  50  per 
cent.,  under  Schedule  L,  as  unenumerated  silk 
merchandise. — ^Hartranft  v.  Langfeld.  125  U. 
S.  128,  8  S.  Ct.  732,  31  L,  Ed.  672 ;  Robertson 
T.  Edelhoff,  132  U.  S.  614,  10  S.  Ct  186,  33 
Ii.  Ed.  477;  Cadwalader  v.  Wanamaker,  149 
U.  S.  532,  13  S.  Ct.  979,  983,  37  L.  Ed.  837 ; 
Walker  v.  Seeberger.  149  U.  S.  541,  13  S.  Ct. 
981.  37  L.  Bd.  839,  reversing  (D.  C.)  38  F. 
724;  Hartranft  v.  Meyer,  149  U.  S.  544,  13 
S.  Ct.  982,  983,  37  L.  Ed.  840. 

Under  Act  March  3,  1883  (22  Stat.  488), 
relating  to  the  duty  on  cotton  and  silk  goods, 
and  placing  eider  down  on  the  free  list,  and 
levying  a  duty  of  20  per  cent,  ad  valorem  on  all 
manufactured  articles  not  enumerated  or  pro- 
vided for  in  the  act,  quilts  composed  of  cotton 
and  eider  down,  or  silk  and  eider  down,  the 
eider  down  in  each  case  being  the  component 
material  of  chief  value,  are  dutiable,  on  in}- 
portation  into  the  United  States,  at  20  per 
cent,  ad  valorem,  as  manufactured  articles  not 
enumerated. — Hartranft  v.  Sheppard,  125  U. 
S.  337,  8  S.  Ct.  920,  31  L.  Ed.  763. 

Rev.  St.  tit.  33,  Schedule  E,  requires  a  duty 
of  45  per  cent,   for  "copper  in  rolled  plates, 

•  ♦  ♦  and  all  manufactures  of  copper^  or  of 
which  copper  shall  be  a  component  of  chief  val- 
ue, not  otherwise  provided  for."  Schedule  M  re- 
quires 10  per  cent,  for  "paintings  and  statuary 
not  otherwise  provided  for,  ♦  ♦  ♦  but  the 
term  'statuary*  ♦  ♦  •  shall  be  understood  to 
include  professional  productions  of  a  statuary 
or  of  a  sculptor  only."  Plaintiff  imported 
bronze  statues  and  statuettes,  and,  being  com- 
pelled to  pay  45  per  cent.,  sued  to  recover  back 
all  but  1()  per  cent.  It  was  shown  that  all  of 
the  statues,  except  two,  were  made  by  manufac- 
turers or  mechanics,  by  means  of  artists'  mod- 
el.4  from  which  any  number  could  be  cast.  Ex- 
pert witnesses  testified  that  the  process  was 
purely  mechanical,  but  that  it  was  necessary 
to  use  the  model  of  a  sculptor.  There  was  tes- 
timony that  two  of  the  statues  were  modeled 
by  an  artist,  and  manufactured  under  his  per- 
sonal supervision.  Held,  that  it  was  error  to 
refuse  to  instruct  in  behalf  of  defendant  that 
if  <the  imported  articles  were  made,  not  by  pro- 
fessional sculptors  or  statuaries,  or  by  their  as- 


sistants under  their  direction,  but  by  skilled 
workmen  or  mechanics  in  the  employ  of  the 
manufacturer,  the  verdict  should  be  for  defend- 
ant—Merritt  V.  Tiffany,  132  U.  S.  167,  10  S. 
Ct  52,  33  L.  Ed.  299. 

Pieces  of  ivory  for  keys  of  pianos  and  or- 
gans, and  made  into  the  proper  shapes  and 
sizes  for  certain  octaves  of  those  instruments, 
and  sold  for  that  purpose,  are  not  dutiable  as 
"musical  instruments,"  but  as  manufactures 
of  ivory,  under  Rev.  St.  )(  25(H,  Schedule  M, 
enacted  June  22,  1874.  and  Rev.  St.  |  2502, 
Schedule  N,  enacted  March  3,  1883  (22  Stat. 
511),  neither  of  which  imposes  the  same  rate 
on  part^  of  musical  instruments  as  on  musical 
instruments.— Robertson  v.  Gerdan,  132  U.  S. 
454,  10  S.  Ct.  119,  33  L.  Ed.  403. 
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'Dental  rubber,"  although  composed  of  a 
mixture  of  rubber  with  sulphur  and  coloring 
matter,  is  dutiable,  as  an  "article  composed  of 
India  rubber,"  at  25  per  cent  ad  valorem,  un- 
der Rev.  St.  §  2502.-^unge  v.  Hedden,  146  U. 
S.  233,  13  S.  Ct  88,  36  L.  Ed.  953,  affirming 
judgment  (C.  C.)  37  F.  197. 

The  word  "article,"  in  this  section,  in- 
cludes things  partly  or  not  at  all  manufactured, 
as  well  as  those  completely  manufactured. — Id. 

Plaintiff  imported  packages  of  paper,  spe- 
cially prepared  as  cigarette  wrappers,  cut  to 
the  proper  size,  and  separated  into  divisions  of 
about  Z50  pieces,  being  the  proper  number 
for  a  cigarette  book.  By  a  separate  importa- 
tion, he  brought  in  pasteboard  covers  of  cor- 
responding size,  to  be  used  with  the  paper  in 
making  ci^rette  books  by  brushing  one  edge  of 
each  subdivision  of  paper  with  adhesive  materi- 
al, and  cementing  the  same  into  the  covers. 
His  intention  was  to  unite  the  two  importa- 
tions into  cigarette  books,  and  that  was  the 
only  form  in  which  such  paper  had  been  sold 
at  retail.  A  part  of  the  paper,  however,  was 
sold  directly  to  manufacturers  of  cigarettes. 
Held,  that  the  importations  were  dutiable  at 
70  per  cent  ad  valorem,  as  "smokers'  articles," 
within  Schedule  N  of  the  tariff  act  of  1883  (22 
Stat.  513,  c.  121),  and  not  at  15  per  cent,  as 
manufacturers  of  paper  not  specially  enumer- 
'ated,  under  Schedule  M  (22  Stat  510).— Isaacs 
V.  Jonas,  148  U.  S.  648,  13  S.  Ct  677,  37 
L.  Ed.  596:  United  States  v.  Isaacs,  148  U. 
S.  654,  13  S.  Ct  679,  37  L.  Ed.  598. 

Old  India  rubber  shoes,  purchased  and  im- 
ported for  the  same  purposes  as  crude  rubber, 
the  commercial  value  of  which  is  due  solely  to 
the  rubber  which  Uiey  contain,  and  not  the 
preparation  or  manufacture  which  they  have 
undergone,  were  exempt  from  duty,  under  the 
act  of  March  3,  1883  (22  Stat  491,  §  2499), 
as  "similar  in  material  and  quality"  to  crude 
rubber. — Cadwalader  v.  Jessup  &  Moore  Paper 
Co.,  149  U.  S.  350,  13  S.  Ct  875,  37  L.  Ed. 
764,  affirming  judgment  (C.  C.)  43  F.  288. 

Under  the  tariff  act  of  March  3,  1883, 
goods  composed,  some  entirely  of  silk,  some 
chiefly  of  silk,  and  some  chiefly  of  metal,  and 
known  by  the  general  name  of  "trimmings," 
though  they  have  specific  names  to  distinguish 
one  from  the  other,  and  some  of  which  are  used 
exclusively,  and  the  others  chiefly,  for  the  mak- 
ing and  ornamenting  of  hats,  bonnets,  and 
hoods,  were  dutiable  at  20  per  cent,  under 
Schedule  N,  as  trimmings  for  hats,  etc.,  and  not 
at  50  per  cent  for  the  goods  composed  wholly 
or  chiefly  of  silk,  and  45  per  cent,  for  those 
composed  chiefly  of  metal,  under  Schedules  L 
and  C,  respectively.— Walker  v.  Seeberger,  149 
U.  S.  541,  13  S.  Ct.  981,  983,  37  L.  Bd.  839, 
reversing  judgment  (D.  C.)  38  F.  724,  and  fol- 
lowing Cadwalader  v.  Wanamaker,  148  U.  S. 
532,  13  S.  Ct  979,  87  L.  Bd.  837. 

Under  the  tariff  act  of  March  3,  1883, 
piece  goods  composed  of  silk,  or  of  which  silk 
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is  the  component  material  of  chief  value,  which 
are  bought  and  sold  under  the  commercial  des- 
ignation of  ''chinas''  and  "marcelines/'  and 
which  the  jury  finds  are  "trimmings,"  chiefly 
used  in  making  hats  and  bonnets,  were  dutiable 
at  20  per  cent.,  as  trimmings  used  in  making 
or  ornamenting  hats,  bonnets,  and  hoods,  and 
not  at  50  per  cent,  under  Schedule  L,  as  un- 
enumerated  silk  merchandise.  Mr.  Justice 
Brewer  and  Mr.  Justice  Brown,  dissenting,  on 
the  ground  that  these  articles  are  not  "trim- 
mings."—Id. 

By  the  use  of  the  expression  "manure  and 
all  substances  expressly  used  for  manure,'* 
found  in  the  free  list  of  the  tariff  act^of  18S3, 
congress  signified  that  any  article  coming  with- 
in this  description  should  be  exempt  from  duty, 
although  it  might  be  a  chemical  product  scien- 
tifically classifiable  by  name  under  "Schedule 
A — Chemical  Products."— Magone  v.  Heller,  150 
U.  S.  70,  14  S.  Ct.  18,  37  L.  Ed.  1001,  revers- 
ing judgment  (0.  0.)  Heeler  v.  Magone,  38  F. 
908. 

The  word  "toys,"  in  Schedule  N  of  the 
tariff  act  of  March  3,  1883,  is  to  be  taken  in 
its  commercial  meaning  at  that  date  (there  be- 
ing nothing  in  the  act  to  show  a  contrary  in- 
tent), if  shown  to  have  any  trade  meaning  dif- 
ferent from  the  popular  use.— Cadwalader  v. 
Zeh,  151  U.  S.  171,  14  S.  Ct.  288,  38  L.  Ed. 
115,  affirming  judgment  (C.  C.)  Zeh  v.  Cadwal- 
ader, 42  F.  525. 

"Chinese  goatskins,"  tanned  with  the  hair 
on,  and  sewed  together  in  pieces  18  inches  wide 
and  from  36  to  48  inches  long,  and  used  as- 
rugs,  sleigh  and  carriage  robes,  or  cut  up  for 
lap  robe  and  overcoat  trimmings,  were  not  du- 
tiable as  "rugs,"  under  Schedule  K  of  the  act 
of  March  3,  1883.— Seeberger  v.  Schlesinger, 
.  152  U.  S.  581,  14  S.  Ct.  729,  38  L,  Ed.  560, 
reversing  judgment  Schlesinger  v.  Seeberger, 
40  F.  872.  * 

Paragraph  467  in  the  free  list  of  the  tariff 
act  of  1894,  which  reads  as  follows:  "Dia- 
monds; miners,'  glaziers,'  and  engravers'  dia- 
monds not  set,  and  diamond  dust  or  bort,  and 
jewels  to  be  used  in  the  manufacture  of  watch- 
es or  clocks," — does  not  exempt  from  duty  dia- 
monds except  of  the  classes  enumerated,  pre- 
cious stones  of  all  kinds  being  made  dutiable 
by  paragraph  338.  The  word  "diamonds,"  be- 
ginning the  paragraph  quoted,  is  designated 
merely  as  a  neading,  and  should  be  read  as 
though  followed  by  a  colon.— Keck  v.  United 
States,  19  S.  Ct.  254,  172  U.  S.  434,  43  L. 
Ed.   505. 

Loose  drilled  pearls,  unset  and  unstrung, 
held  dutiable  at  10  per  cent,  ad  valorem  un- 
der Tariff  Act  July  24,  1897,  c.  11.  S  1,  par. 
436,  30  Stat.  192  (U.  S.  Comp.  St.  1961;  p. 
1676),  as  pearls  in  their  natural  state,  not 
strung  or  set,  and  not  under  paragraph  434  at 
60  per  cent,  ad  valorem.— (1912)  United  States 
V.  Citroen,  32  S.  Ct.  259.  223  U.  S.  407.  56  U 
Ed.  486,  aflirming  judgment  (1909)  Citroen  v. 
United  Stotes,  166  F.  693,  92  C.  0.  A.  365. 

<&=s>38.  Free  list. 

See  16  Cent  Dig.  Oust  Dut  if  25-28,  SO,  73. 

A  citizen  of  the  United  States  arriving  home 
from  a  visit  to  Europe  with  his  family  in  the 
end  of  September,  by  m.  vessel,  brought  with 
him  wearing  apparel,  bought  there  for  his  and 
their  use.  to  be  worn  here  during  the  season 
then  approaching,  "not  excessive  in  ouantity  for 
persons  of  their  means,  habits,  and  station  in 
life,"  and  their  ordinary  outfit  for  the  winter. 
A  part  of  the  articles  had  not  been  worn,  and 
duties  were  exacted  by  the  collector  on  all  those 
articles.  Held  that,  under  Rev.  St.  S  2505.  now 
section  2503,  by  virtue  of  section  6  of  Act 
March  3,  1883,  c.  121,  §  6  (22  Stat.  521).  ex^ 
emptiug  from  duty  "wearing  apparel  in  actual 
use  and  other  personal  effecta  (not  merchandise) 


*  *  *  of  ipersona  arriving  ia  the  United 
States,*'  the  proper  rule  to  be  applied  was  to 
exempt  from  duty  such  of  the  articles  as  fulfill- 
ed the  following  conditions:  (1)  Wearing  ap- 
parel owned  by  the  passenger,  and  in  a  condi- 
tion to  be  worn  at  once,  without  further  manu- 
facture ;  (2)  brought  with  him  as  a  passenger, 
and  intended  for  the  use  or  wear  of  himself  or 
his  family  who  accompanied  him  at  paasengen, 
and  not  for  sale,  or  purchased  or  ixnnorted  for 
other  persons,  or  to  be  given  away ;  (3)  suitable 
for  the  season  of  the  year  which  was  immediate- 
ly approaching  at  the  time  of  arrival;  (4)  not 
exceeding  in  quantity  or  quality  or  value  what 
the  passenger  wag  in  the  habit  of  ordinarily 
providing  for  himself  and  his  family  at  that 
time,  and  keeping  on  hand  for  hia  and  their 
reasonable  wants  in  view  of  their  means  and 
habits  in  life,  even  though  such  articles  had  not 
been  actually  worn.— Astor  v.  Merritt,  111  U. 
S.  202,  4  S.  Ct.  413,  28  L.  Ed.  401. 

A  carriage  in  use  abroad  for  a  year  by  its 
owner,  who  brings  it  to  this  country  for  his 
own  use  here,  and  not  for  another  person,  nor 
for  sale,  is  "household  effects."  under  Rev.  St 
§  2502,  and  free  from  duty.— Arthur  v.  Morgan, 
112  U.  S.  495,  5  S.  Ct  241,  28  U  Ed.  825. 

Lumber  planed  on  one  side,  and  tongaed 
and  grooved,  to  be  used  as  flooring  and  ^eath- 
ing,  is  entitled  to  be  admitted  free  of  duty,  as 
**sawed  boards,  plank,  deals  and  other  lumber, 
rough  and  dressed,"  under  Act  Aug.  28.  1894, 
par.  676  (28  Stat.  546),  and  is  not  dutiable  as 
*'house  or  cabinet  furniture,  of  wood,  wholly  or 
partly  finished,  manufactures  of  wood,"  under 
paragraph  181  (Id.  521).  Judgment  79  F.  75, 
24  C.  C.  A.  449,  affirmed.— United  Sutes  ▼. 
Dudley,  19  S.  Ct.  801.  174  U.  S.  670,  43  L. 
Ed.  1129. 

The  general  words,  "preparations  •  •  • 
fit  for  use  as  starch,"  are  insufficient  to  abow 
that  an  article  fit  for  such  use,  but  which  i» 
specially  named  on  the  free  list,  is  *'otherwiM 
specially  provided  for"  so  as  to  prevent  its  ex- 
emption from  duty.  Judgment  Wise  v.  Chev 
Hing  Lung,  83  F.  162,  27  C.  C.  A.  494,  reversed. 
—Chew  Hing  Lung  &  Co.  v.  Wise.  20  S.  Ct  320. 
176  U.  S.  156,  320,  44  L.  Ed.  412. 

Tapioca  flour,  being  one  of  the  three  forms 
of  tapioca  known  to  commerce,  is  entitled  to 
free  entry  under  the  tariff  act  of  1^:^,  par. 
730,  as  tapioca,  even  if  it  should  be  deemed  fit 
for  use  aa  starch,  so  that,  if  not  named  on  the 
free  list,  it  would  have  been  dutiable  under  par- 
agraph 323,  as  a  preparation  fit  for  use  as 
starch. — Id. 

The  omission  from  Tariff  Act  July  24. 
1897,  c.  11,  Free  Ust,  par.  638,  30  Stat  200 
lU.  S.  Comp.  St  1901,  p.  1686],  of  the  provi- 
sions of  prior  tariff  acts  for  the  free  entry  of 
casts,  was  not  intended  to  prevent  the  free  en- 
try of  such  casts  as  also  come  within  the  des- 
ignation of  **casts  of  sculpture,"  which,  under 
paragraph  649  (30  Stat.  201  [U.  S.  Comp.  St. 
1901,  p.  1687]),  are  entitled  to  free  entry  where 
specially  imported,  in  good  faith,  for  the  use 
and  b^  the  order  of  any  society  incorporated  or 
established  solely  for  religious,  philosophical, 
scientific,  educational,  or  literary  purposes. 
Judgment  113  F.  1016,  51  C.  C.  A.  58*  re- 
versed.—Benziger  V.  United  States,  24  S.  Ct 
189,  192  U.  S.  38,  48  L.  Ed.  331. 

Plaster  casts  of  clay  models,  though  paint- 
ed and  gilded  and  produced  in  unlimited  qiian- 
titicH,  are  **casts  of  sculpture,"  which,  under 
Tariff  Act  July  24,  1897,  c  11,  Free  Ust  par. 
649  30  Stat  201  [U.  S.  Comp.  St.  1901.  P. 
I(i87],  are  entitled  to  free  entry  where  special- 
ly imported,  in  good  faith,  for  the  use  and  bj 
the  order  01  any  society  incorporated  or  estab- 
lished solely  for  religious,  philosophical,  scien- 
tific, educational,  or  literary  purposes.— Id. 

A  growth  on  skins  of  Mocha  sheep  import- 
ed from  Arabia,  which  is  commerdaUy  knowAi 
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designated,  and  dealt  in  as  Mocha  hair,  having 
none  of  the  characteristics  of  wool,  and  which 
would  not  be  accepted  b^  dealers  therein  as  a 

food  delivery  of  wooL  is  not  dutiable  under 
'ariff  Act  July  24,  1897,  c  11,  j  1,  Schedule 
K,  par.  360,  30  Stat.  183  [U.  S.  CJomj).  St 
1901,  p.  1606],  as  wool  on  the  skin,  but  is  en- 
titled to  free  entr^  under  paragraph  664,  plac- 
ing on  the  free  Ust  '^skins  of  all  kinds,  raw 
(except  sheepskins  with  the  wool  on),  and  hides 
not  specially  provided  for  in  this  act."--(1907) 
Goat  &  Sheepskin  Import  Go.  v.  United  States, 
27  S.  Ct,  634,  206  U.  S.  194,  51  L.  Ed.  1022, 
reversing  judgment  (1906)  145  F.  1022,  74  C. 
C.  A.  82. 

^=>39.  Nonennmerated  articles. 

See  15  Cent  Dig.  Oust  Dut  §8  li6-149. 


^^  In  (general. 

See  15  Cent  Dig.  Cust  Dut  8  146. 

Plain  glazed  and  plain  enameled  tiles,  used 
for  hearths,  bathrooms,  walls,  dadoes,  wains- 
coting, and  ornamental  purposes,  are  sufficient- 
ly comprehended  in  the  words,  **Earthenware. 
•  •  •  white,  glazed,  or  edged,  composed  of 
earthy  or  mineral  substances,  not  specially 
enumerated"  (dutiable  at  55  per  cent),  as  used 
in  Act  March  3,  1883,  Schedule  B,  p^r.  4  (Rev. 
St.  i  2502),  to  take  them  out  of  the  operation 
of  the  similitude  clause  (Rev.  St.  §  2499),  as 
being  similar  to  either  encaustic  or  paving  tiles ; 
and,  the  jury  having  found  that  they  were  not 
paving  tiles,  the  goods  are  dutiable  under  this 
paragraph.— Rossman  v.  Hedden,  145  U.  S.  561, 
12  S.  Gt  925,  36  L.  Ed.  817,  affirming  judg- 
ment (0.  O.)  37  F.  99. 

^==>41.  .....  Raw  or  nnmaaufaetnred  ar- 
ticles. 

Natural  gas  was  exempt  from  duty  under 
Act  Oct  1.  1890  (26  Stat.  604,  607)  par.  496, 
as  a  "crude  bitumen,"  or  paragraph  651,  as  a 
**crude  mineral,  not  advanced  in  value  bv  man- 
ufacture," etc.,  and  was  not  dutiable  under  sec- 
tion 4  as  a  raw  or  unmanufactured  article  not 
enumerated.— United  States  v.  Buffalo  Natural 
(ias  Fuel  Ck).,  19  S.  Ct.  200,  172  U.  S.  339, 
43  L.  Ed-  469.  affirming  judgment  78  F.  110, 
24  C.  C.  A.  4,  which  affirms  In  re  Buffalo 
Natural  Gas  Fuel  Co.,  73  F.  191. 


—  Similitnde    to    articles    enn- 
merated  in  general. 

See  15  Cent.  Dig.  Cust  Dut  8  148. 

An  article  not  enumerated  in  the  tariff 
laws,  but  which  bears  a  subtantial  similitude 
in  material,  quality,  texture,  or  use  to  which 
it  may  be  applied,  to  any  article  enumerated, 
may  be  charged  accordingly.  It  is  only  when 
nothing  can  be  found  to  which  it  bears  the 
requisite  similitude  that  it  will  be  assessed  at 
the  highest  rates  chargeable  on  any  of  its  com- 

fonent  materials. — Arthur  v.   Fox,  108  U.   S. 
25,  2  S.  Ct  371,  27  L.  Ed.  675. 

The  Japanese  beverage  "sake"  is  projperly 
classified  under  the  similitude  clause  of  Tariff 
Act  July  24,  1897,  c.  11,  «  7,  30  Stat  151  (U. 
S.  Comp.  St  1901.  p.  1(326),  as  similar  to  stiU 
wine,  in  view  of  the  uniform  customs  adminis- 
trative construction  under  which,  on  a  i>rotest 
b^  an  importer  in  1894  against  classification  by 
similitude  to  distilled  liquor,  sake  was  classified 
by  similitude  to  still-  wine,  which  ruling  has 
'uniformly  been  followed,  and  has  received  at 
least  a  qualified  approval  by  Congress  in  en- 
acting such  tariff  act  without  modifying  the 
provisions  of  the  earlier  act  upon  which  such 
ruling  was  based.— Komada  &  Co.  v.  United 
States,  30  S.  Ct  136.  215  U.  S.  392,  54  L.  Ed. 
249. 

Imitation  horsehair  produced  from  cotton 
waste  by  a  chemical  process,  being  like  cotton 
yam  as  to  material  and  use,  is  dutiable  under 
the   similitude   clause   of   Tariff  Act   July   24, 


under  section  6,  as  a  nonenumerated  manufac- 
tured article.— (1911)  United  States  v.  Eck- 
stein, 32  S.  Ct  65,  222  U.  S.  130,  56  L.  Ed. 
125,  affirming  judgment  (1909)  Eckstein  v. 
United  States,  167  V.  802,  93  C.  C.  A.  192. 

^=»47.  Paokases  and  coverings* 

See  15  Cent.  Dig.  Cust  Dut  8  20. 

Rev.  St.  li  2504,  Schedule  D,  imposes  the 
foUow^ing  customs  duties:  '*Ale,  porter,  and 
beer,  in  bottles,  35  cents  per  gallon:  otherwise 
than  in  bottles,  20  cents  per  gallon."  Schedule 
B  of  the  same  section  imposes  the  following 
customs  duties:  **Glass  bottles  or  jars,  filled 
with  articles  not  otherwise  provided  for,  30 
per  centum  ad '  valorem.'*  ''All  manufacturers 
of  glass  ♦  ♦  ♦  not  otherwise  provided  for, 
and  all  glass  bottles  or  jars  filled  with  sweet- 
meats or  preserves,  not  otherwise  provided  for, 
40  per  centum  ad  valorem."  Under  these  pro- 
visions, the  bottles  in  which  ale  and  beer  are 
imported  are  subject  to  a  duty  of  30  per  cent, 
ad  valorem,  in  addition  to  the  duty  of  35  cents 
per  gallon  on  the  ale  and  beer  imported  in  the 
bottles.— Schmidt  v.  Badger,  107  U.  S.  85,  I 
S.  Ct.  530,  27  L.  Ed.  328;  Merritt  v.  Park, 
108  U.  S.  109,  2  S.  Ct.  310.  27  L.  Ed.  669. 

Under  Rev.  St  |  2504,  Schedule  B,  which 
imposes  a  duty  of  30  per  cent  ad  valorem  on 
glass  bottles  or  jars  filled  with  articles'  not 
otherwise  provided  for,  such  duty  is  chargeable 
on  bottles  filled  with  natural  mineral  water,  al- 
though by^  section  2505.  mineral  water,  not 
artincial,  is  declared  to  be  exempt  from  duty. 
—Merritt  v.  Stephani,  108  U.  S.  106,  2  S.  Ct. 
308,  27  Ia  Ed.  668. 

The  exaction  of  duty  on  the  packing  of 
goods,  whether  j^acking  the  goods  in  tne  cartons, 
or  the  cartons  in  the  outer  case,  or  lining  the 
outer  case,  is  not  warranted  by  law.  Though 
these  were  "charges"  under  former  statutes, 
they  are  abolished  by  Act  March  3,  1883  (22 
Stat.  523).— Oberteuffer  v.  Robertson,  116  U. 
S.  499,  6  S.  Ct  462,  29  L.  Ed.  706. 

The  fact  that  the  small,  thin,  wood  boxes 
in  which  safety  and  parlor  matchesiare  put  up 
have  a  prepared  surface,  to  be  used  in  igniting 
the  matches,  does  not  bring  them  within  the 
proviso  of  Act  March  3,  1883,  §  7  (22  Stat. 
523),  providing  that,  if  the  coverings  of  import- 
ed goods  be  designed  for*  use  otherwise  than  in 
the  bona  fide  transportation  of  the  goods  to  the 
United  States,  they  shall  be  subject  to  an  ad 
valorem  duty  of  100  per  cent.— Magone  v.  Ro- 
senstein.  142  U.  S.  604,  12  S.  Ct  391,  35  L. 
Ed.  1130.  affirming  judgment  (C.  C.)  Rosen- 
stein  V.  Magone,  34  F.  120,  and  following  Ober- 
teufEer  v.  Robertson,  116  U.  S.  499,  6  S.  Ct 
462,  29  L.  Ed.  706. 

^=>52.  ETidenoe  aa  to  claasiflcation* 

See  15  Cent  Dig.  Cust  Dut  88  248-260. 

Where  it  is  claimed  that  certain  goods  have 
been  improperly  subjected  to  duty  as  delaines, 
under  said  act,  it  is  proper  to  inquire  of  a 
witness  whether  the  phrase,  *'of  similar  de- 
scription,'* is  a  commercial  term,  and,  if  so, 
what  is  its  meaning  among  merchants  and  im- 
porters: but  it  is  not  proper  to  show  by  ex- 
perts whether  the  goods  m  question  were  known 
m  commerce  as  goods  of  similar  description  to 
delaines.— Schmieder  v.  Barney,  113  U.  S.  645, 
5  S.  Ct  624,  28  L.  Ed.  1130. 

The  question  bein^  whether  white  beans 
are  ^'vegetables,"  within  the  meaning  of  the 
schedule  of  Act  March  3,  1883,  entitled  "Pro- 
visions," or  whether  they  are  "seeds,"  under 
the  head  of  "Free  list — Sundries,"  evidence  of 
the  common  designation  of  beans  as  an  article 
of  food  should  be  admitted.— Robertson  v.  Salo- 
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mon,  130  U.  S.  412,  0  S.  Gt.  559,  32  U  Ed. 
995. 

In  an  action  to  recover  duties  paid  on  im- 
portations whose  proper  classification  is  dis- 
puted, evidence  to  show  what  the  importations 
m  question  were  called  in  trade  at  the  time  of 
the  trial  is  admissible,  though  it  be  5  years 
after  the  entry  of  such  importations,  and  10 
years  after  the  enactment  of  the  statute  under 
which  they  are  held  dutiable.— Pickhardt  v. 
Merritt,  132  U.  S.  252.  10  S.  Ct  80,  38  U 
Ed.  353. 

In  an  action  to  recover  duties  paid  under 

Srotebt  the  inquiry  was  whether  the  goods  were 
utiable,  under  Schedule  K  of  the  act  of  March 
3,  1883,  as  "knit  goods,  made  on  knitting 
frames,'*  as  assessed  by  the  collector,  or,  under 
Schedule  N,  as  *'bonnets,  hats^  and  hoods  for 
men^  women,  and  children,"  etc.,  as  claimed  by 
the  importers.  Held,  that  it  was  proper  to  ad- 
mit evidence  that  tne  commercial  designation 
of  the  article  in  question  at  the  date  of  the 
act  was  **Scotch  caps,"  and  not  **boniiets  for 
men,"  for,  if  no  such  term  as  "bonnets"  was 
applicable  to  head  coverings  for  men,  congress 
could  not  nave  intended  to  apply  the  term  to 
goods  which  were  elsewhere  specifically  describ- 
ed as  "goods  made  on  knitting  frames." — ^Top- 
litz  V.  Hedden,  146  U.  S.  252,  13  S.  Ct.  70,  36 
U  Ed.  961,  affirming  judgment  (C.  C.)  33  F. 
617. 

Usage  sufficient  to  establish  a  commercial 
designation  which  will  control  the  meaning  of 
words  in  a  tariff  act  cannot  be  made  out  by  the 
evidence  of  one  dealer,  whose  testimon^^  is 
practically  limited  to  his  own  usage,  especially 
when  he  admits  that  the  articles  are  sometimes 
bought  and  sold  under  other  names.— Berbecker 
V.  Robertson,  152  U.  S.  373,  14  S.  Ct.  590.  38 
U  Ed.  484. 


m.   COLLECTION  DISTRICTS  AND 

OFFICERS. 

Immunity  of  United  States  from  suit,  as  pro- 
tection to  customs  officers,  see  United  States, 
<e=>125. 

Injunction  to  control  action  of,  see  Injunction, 

^=953.  Authority  of  Secretary  of  Treai- 
nry  in  general. 

See  16  Cent.  Dig.  Cust.  Dut.  fi  ISO. 

Under  Rev.  St.  |  2505,  which  provides  that 
"all  animals  alive,  specially  imported  for  breed- 
ing purposes  from  beyond  the  seas,  shall  be 
admitted  free  upon  proof  thereof  satisfactory 
to  the  secretary  of  the  treasury,  and  under  such 
regulations  as  he  may  prescribe,"  the  secretary 
of  the  treasury  cannot,  by  regulations,  confine 
the  operation  of  the  statute  to  animals  of  "su- 

rrior  stock."— MorrUl  v.  Jones,  106  U.  S.  466, 
S.  Ct.  423,  27  L.  Ed.  267. 

Act  May  9,  1890  (26  Stat.  105),  declaring 
that  *'the  secretary  of  the  treasury  be,  and 
he  hereby  is,  authorized  and  directed  to  classify 
as  woolen  cloths  all  imports  of  worsted  cloths," 
etc.,  does  not  require  that  the  secretary  in  per- 
son shall  make  the  classification,  but  only  that 
it  shall  be  done  in  the  usual  manner  by  the 
customs  department,  of  which  the  secretary  is 
the  responsible  heaa. — United  States  v.  Ballin, 
144  U.  S.  1,  12  S.  Ct.  507,  36  L.  Ed.  321,  re- 
versing judgment  (C.  C.)  In  re  Ballin,  45  F. 
170. 

The  customs  regulation  which  requires  that, 
where  a  shipment  of  goods  is  without  an  in- 
voice, all  the  packages  shall  be  sent  to  the 
public  store  for  exammation  and  appraisement, 
18  a  valid  exercise  of  the  authority  of  the  treas- 
ury department,  under  Rev.  St  §  2989.— Ken- 
nedy V.  Magone,  158  U.  S.  212,  15  S.  Ct.  814, 
39  L.  Ed.  954,  affirming  judgment  (C.  C.)  41 
r.  768w 


^=s»55.  CoUeetori. 

See  15  Cent.  Dig.  CuBt  Dut  %%  156-16S. 

There  is  no  warrant,  under  Act  March  2, 
1799  (1  Stat  706),  for  a  charge  by  the  col- 
lector of  a  fee  for  putting  on  an  invoice  ii 
stamp  or  certificate  as  to  the  presentation  of 
the  invoice,  which  is  a  mere  memorandum  be- 
tween officers  in  the  custom  house;  nor  a  fee 
for  an  oath  to  an  entry  or  for  a  jurat  to  such 
oath;  nor  a  fee  for  an  order  from  the  col- 
lector to  the  storekeeper  to  deliver  examined 
packages.— Cochran  v.  Scbell,  107  U.  S.  617,  2 
S.  Ct.  301,  27  L.  Ed.  490. 

Act  June  10,  1880,  §  10,  requires  a  col- 
lector of  customs,  when  notified  of  a  carriers 
lien,  to  give  the  carrier  reasonable  notice  of  the 
delivery  to  the  consignee.  Held,  that  the  pay- 
ment of  freight  to  the  collector's  deputy  with- 
out notice  to  the  carrier,  under  a  long-standin; 
custom  of  the  o^ce,  of  which  custom  the  col- 
lector was  ignorant  and  which  payment  tlie 
collector  gave  his  deputy  no  express  author- 
ity to  receive,  was  not  payment  to  the  collector, 
so  as  to  render  him  liable  in  an  action  to  re- 
cover the  charges  paid,  brought  by  the  carrier, 
though  the  rule  would  be  different  if  the  action 
had   been  brought  for  damages   for  failure  to 

five  the  statutory  notice.— Cleveland,  C,  C.  & 
.  B.  Co.  V.  McClung,  119  U.  S.  454.  7  S.  Ct 
262,  30  L.  Ed.  465,  affirming  judgment  (C.  C.) 
15  F.  905. 

Act  June  10,  1880,  {  10,  requires  a  col- 
lector of  customs,  when  notified  of  a  carrier's 
lien,  to  give  to  the  carrier  reasonable  notice  oi 
delivery.  In  an  action  against  a  collector,  the 
carrier  alleging  a  failure  to  give  the  statutory 
notice,  and  that  the  collector  had  received  the 
charges  for  freight  from  the  consignees,  and 
failed  to  pay  it  over,  held,  that  the  ca^e  made 
out  was  an  action  for  tne  charges  collected, 
and  not  an  action  of  damages  for  failure  to 
give  the  statutory  notice,  and  that,  inasmuch 
as  the  carrier  failed  to  aver  that  its  charge:; 
were  unpaid,  and  as  it  ratified  their  payment 
by  suing  the  collector  for  receiving  them,  the 
collector  was  not  liable  for  not  giving  the  no- 
tice.—Id. 

Plaintiff's  trunk,  on  her  arrival  at  the  port 
of  New  York,  was  examined  bv  the  custom- 
house officials,  and  erroneously  decided  to  con- 
tain dutiable  articles,  and  was  therefore  de- 
tained on  the  dock,  in  accordance  with  the  rez- 
ulations  of  the  custom  house,  until  it  could  be 
sent  to  the  public  store  for  appraisement  Be- 
fore it  could  be  remoyed  it  was  destroyed  bj 
fire.  Held,  that  the  collector,  being  a  paUlc 
officer,  was  not  chargeable  with  the  negligence 
or  misconduct  of  his  subordinates  in  the  coarse 
of  their  employment,  in  the  absence  of  evideme 
that  such  subordinates  were  incompetent  or  im- 
pit)perly  selected. — Robertson  v.  Sichel,  127  U. 
S.  507,  8  S.  Ct.  1286,  32  L.  Ed.  203. 

The  collector  of  customs  is  not  responsible 
in  damages  for  negligent  acts  on  the  part  of  his 
subordinates,  in  the  absence  of  proof  that  sm-h 
subordinates  were  known  by  him  to  be  care- 
less or  incompetent,  or  were  selected  by  him 
without  proper  care.— Id. 

Rev.  St.  §  970,  providing  for  a  certificate 
of  probable  cause  of  seizure  when  judgment  is 
given  for  the  claimant,  is  confined  to  cases  in 
which  the  collector  or  other  officer  makes  a  sei- 
zure, followed  by  a  suit  or  prosecution  in  the 
name  of  the  United  States  for  a  penalty  or  for- 
feiture, and  does  not  apply  where  a  vessel  is 
simply  detained,  under  Kev.  St.  |  2964,  for 
nonpayment  of  duties  claimed.  A  certificate 
given  in  such  a  case  does  not  protect  the  col- 
lector from  a  judgment  for  damages.— The  Con- 
(lueror,  17  S.  Ct  510,  166  U.  S.  110.  41  L.  Iwi. 
937,  reversing  decree  (D.  C.)  49  F.  99. 

^=»59.  Meroliant  appraisers. 

See  16  Cent  Dig.  Cust  Dut  8  165. 

A  merchant  appraiser  is  not  an  "officer* 
or  ''inferior  officer"  of  the  United  States,  who 
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is  required,  by  Const  art  2,  §  2,  to  be  ap- 
pointed by  the  president,  or  a  court  of  law, 
or  the  head  of  a  department;  nor  is  he  a 
"clerk,"  "agent,"  or  "person  employed,"  in  the 
customs  department,  who  is  required,  by  -  Act 
Cong.  Jan.  16,  1883,  c.  27,  |  6,  to  undergo  a 
comi)etitive  examination  before  appointment, 
and  hence  congress  had  power  to  authorize  the 
collector  to  "select"  him  as  prescribed  in  said 
section  2930.— Auffmordt  v.  Hedden,  137  U.  S. 
310,  11  S.  Ct.  103,  34  U  Ed.  674,  affirming 
judgment  (0.  C.)  30  F.  360. 

^=s>80.  Inspeotora  and  other  inbordiiuite 
offlcera. 

See  15  Cent.  Dig.  Cust  Dut  S  106. 

Claimant  was  appointed  occasional  weigher 
of  customs  at  a  salary  of  $2,000  per  annum, 
**wh€n  employed."  After  a  service  of  10  years, 
for  each  month  of  which  he  was  paid  and  re- 
ceipted for  his  salary  "for  one  month,  Sun- 
days excepted,"  he  brought  action  for  the  time 
covered  by  the  Sundays,  on  the  ground  that  his 
contract  was  for  $2,000  a  year,  as  an  absolute 
salary.  Held,  that  he  was  not  entitled  to  re- 
cover.—Pray  V.  United  States,  106  U.  S.  504, 
1  S.  Ct  483,  27  L.  Ed.  265. 

Rev.  St.  fi  2733,  providing  that  customs  in- 
spectors shall  receive  three  dollars  "for  every 
day"  they  actually  serve,  refers  to  calendar 
days:  and  a  nipht  inspector  who,  after  per- 
forming an  all-night  service,  has  not  been  ex- 
cused from  duty  the  following  night,  as  provid- 
ed in  the  treasury  regulations,  is  precluded  by 
Rev.  St  $$  1764,  1765,  from  claiming  extra 
compensation  therefor.  -JDecree,  30  Ct  CI.  208, 
reversed.— United  States  v.  Garlinger,  18  S.  Ct 
364,  169  U.  S.  316,  42  L,  Ed.  762. 

A  customs  inspector  who,  though  complain- 
ing of  being  required  to  work  overtime,  yet  for 
several  years  accepts  payment  at  the  regular 
rate  provided  by  statute,  without  claiming  ex- 
tra compensation,  and  wno  brings  suit  therefor 
two  years  after  leaving  the  service,  may  well 
be  considered  as  having  accepted  the  payments 
as  in  full,  so  as  to  preclude  him  from  further 
claims,  in  the  absence  of  fraud  or  coercion. — Id. 


.  ENTRY    AND    APPRAISAIi    OF 
GOODS,  BONDS,  AND  WARE- 
HOUSES. 


^=»65I  Declaratioiui  and  statements  ae- 
oompanyins  InToloes. 

See  15  Gent  Dig.  Gust  Dut.  8  171. 

Under  section  3  of  the  customs  administra- 
tion act  of  June  10,  1890  (26  Stat  131),  pro- 
viding that  the  invoice  accompanying  any  im- 
ported merchandise  shall  have  indorsed  thereon 
a  declaration  showing,  inter  alia,  that  such  in- 
voice contains,  if  such  merchandise  was  obtain- 
ed by  purchase,  a  true  statement  of  the  actual 
cost  thereof,  and,  when  obtained  in  any  other 
manner  than  by  purchase,  the  actual  market 
value  thereof  in  the  country  from  whence  it  was 
exported ;  and  section  7,  as  amended  by  section 
32  of  the  tariff  act  of  July  24,  1897,  providing 
that  the  importer,  at  the  time  he  makes  his 
entry,  may  make  such  addition  to  the  cost  or 
value  given  in  the  invoice,  where  the  merchan- 
dise has  been  actually  purchased,  as  may,  in 
his  opinion,  raise  it  to  the  actual  market  val- 
ue, and  that  the  collector  shall  cause  the  actual 
market  value  thereof,  whether  such  merchan- 
dise has  been  actually  purchased  or  procured 
otherwise  than  by  purchase,  to  be  appraised^ — 
it  was  obligatory  on  the  importer  to  furnish 
the  appraiser  and  collector  with  a  true  valu- 
ation of  such  merchandise.— Hoeninghaus  v. 
United  States,  19  S.  Ct.  305,  172  U.  S.  622, 
43  L.  Ed.  576. 


^s»68.  Entry  of  artielea  as  exempt  firom 
dnty. 

Bee  15  Cent.  Dig.  Oust  Dut.  i  178. 

Under  Rev.  St  §S  2853-2855,  2860,  re- 
quiring all  ^'invoices'*  of  merchandise  imported 
to  be  made  in  triplicate,  and  certified  by  the 
consul,  and  providing  that  "no  merchandise" 
shall  be  admitted  to  entry  unless  the  invoice 
conforms  to  the  requirements,  and  the  consular 
regulations  of  1874  and  1881,  providing  that 
"all  invoices  of  importations"  must  be  authen- 
ticated by  the  consul,  an  invoice  authenticated 
by  the  consul  is  necessary  in  the  case  of  an  im- 
portation of  goods  not  subject  to  duty.— Phelps 
V.  Siegfried.  142  U.  S.  602,  12  S.  Ct.  391.  35 
L.  Ed.  1128,  reversing  judgment  (C.  C.)  40  F. 
660,  and  following  United  States  v.  Mosby,  133 
U.  S.  273,  10  S.  Ct  327,  33  L.  Ed.  625. 

Where  a  package  of  imported  goods  of  the 
same  kind  invoiced  as  free  of  duty  is  found 
on  examination  to  contain  a  large  proportion 
of  dutiable  goods,  indiscriminately  mixed  with 
free  goods,  the  customs  oflScer  is  justified  in 
assessing  duty  upon  the  entire  package  at  the 
rate  to  which  the  dutiable  goods  are  subject, 
and  it  devolves  upon  the  importer,  if  dissatis- 
fied, to  ask  for  a  re-examination,  and  to  sep- 
arate the  free  from  the  dutiable  goods,  or 
furnish  evidence  of  the  proportion  of  each. — 
United  States  v.  Ranlett  19  S.  Ct  114,  172 
U.  S.  133,  43  L.  Ed.  393. 

^=:>71.   Appraisal. 

See  15  Gent.  Dig.  Gust.  Dut  if  176-196. 

^=s>72.  — »  In  general. 

See  15  Cent.  Dig.  Gust.  Dut  8  176. 

Where  the  consignee,  on  pointing  out  the 
imperfection  in  the  invoice  and  desiring  to 
have  it  corrected,  is  told  by  the  customs  offi- 
cers that  he  must  enter  the  goods  at  the  value 
expressed  in  the  invoice,  and  in  no  other  way, 
he  is  not  bound  to  ask  for  the  appraisement 
provided  for  by  Rev.  St.  §  2926  in  case  of  an 
incomplete  entry  of  goods. — Robertson  v.  Brad- 
bury, 132  U.  S.  491,  10  S.  Ct  158.  33  U  Ed. 
405. 

^=s»73.  — »  Examination  of  goods. 

See  15  Cent.  Dig.  Cust.  Dut  S  177. 

Rev.  St.  §  2939,  providing  that  the  col- 
lector of  the  port  of  New  York  shall  not  direct 
to  be  sent  for  examination  and  appraisement 
less  than  one  package  of  every  invoice,  and  one 
package  at  least  out  of  every  ten  packages  of 
merchandise,  provided  that,  when  the  secretary 
of  the  treasury  is  of  the  opinion  that  examina- 
tion of  a  less  number  will  protect  the  revenue, 
he  may  direct  examination  of  a  less  number,  is 
not  mandatory,  so  that  though,  without  any 
special  direction,  a  less  number  than  one  out 
of  ten  packages  of  an  invoice  is  examined,  the 
examination  is  not  void.— Erhardt  v.  Schroeder, 
155  U.  S.  124,  15  S.  Ct  45,  39  L.  Ed.  94. 

^=974.  —  Determination     of     quantity 
of  goods. 

See  16  Cent.  Dig.  Cust.  Dut  f  178. 

Under  Act  1883,  $  246,  declaring  the  duty 
on  leaf  tobacco  of  which  85  per  cent,  is  of  the 
requisite  size  and  fineness  of  texture  to  be 
suitable  for  wrappers,  and  of  which  more  than 
100  leaves  are  required  to  weigh  a  pound,  the 
percentage  test  is  to  be  applied  to  the  bale  as 
a  unit,  if  the  leaves  are  of  such  uniform  char- 
acter as  to  be  collectively  of  one  class,  other- 
wise to  the  amount  of  each  class  in  the  bale. 
The  separate  hands  in  the  bale  are  not  to  be 
taken  as  the  unit.— Erhardt  v.  Schroeder,  155 
U.  S.  124,  15  S.  Ct  45,  39  L.  Ed.  94. 

The  te^t  of  size  is  to  be  applied,  not  to  a 
leaf  as  a  whole,  but  to  each  half  as  divided  by 
the  stem,  and  there  must  be  85  halves  out  of 
each  100  halves  having   a  portion  sufficiently 
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fine  in  texture,  of  the  requisite  size,  to  make 
at  least  one  wrapper. — Id. 

The  test  of  whether  **100  leaves  are  requir- 
ed to  weigh  a  pound*'  is  applied  to  the  whole 
leaves.— Id. 

^=>75.  —  Valuation  of  soods. 

See  15  Cent.  Dig.  Cust  Dut   5S  179-U9. 

Rev.  St.  tit.  33,  Schedule  L,  imposing  du- 
ties on  imported  wool,  makes  the  appraised 
value  of  wool  in  its  unwashed  state  the  stand- 
ard for  determining  the  amount  of  ad  valorem 
duty  to  be  collected  upon  washed  wool. — Ar- 
thur V.  Pastor,  109  U.  S.  139,  3  S.  Ct.  96,  27 
L.  Ed.  882. 

Act  March  3,  1865.  |  7  (13  Stat.  491,  493), 
and  Act  July  28,  1866.  {  9  (14  Stat  328,  330), 
provide  that  duties  shall  not  be  assessed  upon 
an  amount  less  than  the  invoice  or  entered  val- 
ue. Act  March  2,  1867,  §  1  (14  Stat.  559), 
provides  that  the  duty  upon  wool  of  a  certain 
class,  the  value  whereof  at  the  last  port  whence 
exported  to  the  United  States  is  12  cents  or 
less  per  pound,  shall  be  3  cents  per  pound,  and 
where  the  value  is  more  than  12  cents  the  duty 
shall  be  6  cents.  Heldt  in  a  proceeding  to  re- 
cover duties  paid  under  protest,  that  where  it 
appeared  that  the  invoice  value  was  more  than 
12  cents  per  pound,  though  after  the  purchase 
and  before  the  date  of  shipment  the  market 
had  declined  and  the  value  of  the  wool  was 
then  less  than  12  cents,  the  duty  was  properly 
assessed  at  6  cents.— Saxonville  Mills  v.  Rus- 
sell. 116  U.  S.  13,  6  S.  Ct  237,  29  L.  Ed.  554. 

Rev.  St.  I  2907,  Act  June  22,  1874.  §  14 
(18  Stat.  189),  providing  that,  in  determining 
dutiable  value,  there  shall  be  added  to  the  in- 
voice price  tne  cost  of  transportation  from 
the  place  of  production  to  the  place  of  ship- 
ment, apply  only  where  the  places  of  produc- 
tion and  shipment  are  in  the  same  country, 
and  not  where  the  import  comes  from^  one 
country,  and  is  transported  into  and  shipped 
from  another.— Robertson  v.  Downing,  127  U. 
S.  607,  8  S.  Ct  1328,  32  L.  Ed.  269. 

Under  Act  March  3,  1883,  c.  121,  J  7,  ex- 
cluding from  the  estimate  of  duties  collectible 
on  goods  imported  from  other  countries  the 
value  of  "charges"  specified  in  Rev.  St.  §§  2907, 
2908,  including  boxes,  bags,  etc.,  used  in  the 
bona  fide  transportation  of  such  goods  to  the 
United  States,  the  collector  cannot  increase 
the  dutiable  value  of  oranges  invoiced  at  their 
true  market  value,  by  reducing  the  value  of  the 
boxes  and  packing,  and  adding  the  reduction  to 
the  value  of  the  fruit. — Badger  v.  Cusimano, 
130  U.  S.  39,  9  S.  Ct.  431,  32  L.  Ed.  851. 

In  determining  what  is  the  component  ma- 
terial of  chief  value  in  a  manufactured  article, 
under  Rev.  St.  S  2499,  as  amended  by  the  act 
of  1883  (22  Stat  491),  the  value  of  the  ma- 
terials should  be  taken  at  the  time  they  were  put 
together  in  the  completed  article,  and  not  in 
their  raw  state,  as  received  by  the  manufactur- 
er. The  express  provision  to  this  effect  in  the 
act  of  1890  was  merely  declaratory  of  the  law. 
— Seeberger  v.  Hardy,  160  U.  S.  420,  14  S.  Ct 
170,  37  U  Ed.  1129. 

The  market  value  of  imported  goods  for  pur- 
pose of  assessing  customs  duties  is  to  be  de- 
termined by  the  general  market  value  of  goods 
of  the  same  description,  without  reference  to 
the  fact  that  the  goods  cost  the  particular  im- 
porter a  less  amount  because  of  special  advan- 
tages which  he  had.— Muser  v.  Magone,  155  U. 
S.  240,  15  S.  Ct  77,  39  L.  Ed.  135. 

In  ascertaining  the  market  value  and  whole- 
sale price  in  Germany  of  goods  imported  there- 
from, it  is  proper  to  include  the  amount  of  the 
so-called  ^'bonification  of  tax,"  which  is,  in  ef- 
fect, a  drawback  or  remission  of  taxes  by  the 
German  government  on  goods  there  manufactur- 
ed in  bond,  and  withdrawn  for  export,  and  on 
which  the  tax  would  have  been  payable  if  with- 
drawn for  consumption  or  sale  in  Germany. — 


United  States  ▼.  Passavant,  18  S.  Ct  219,  169 
U.  S.  16,  42  li.  Ed.  644. 

Where  Imported  merchandise  of  &  certain 
character  was  subject  to  specific  duties  at  a  rate 
to  be  regulated  by  the  value  thereof,  and  in  no 
case  less  than  50  per  centum  ad  valorem,  the 
fact  that  the  importation  in  question  paid  such 
rate  did  not  relieve  the  appraiser  from  inquiring 
into  and  determining  the  value  of  such  goods. 
— Hoeninghaus  v.  United  States,  19  S.  Ct  305, 
172  U.  S.  622,  43  I/.  Ed.  576. 

Where  it  was  the  duty  of  the  appraiser,  in 
order  to  enable  him  to  fix  the  duty  on  certain 
imported  merchandise,  to  inquire  into  the  value 
thereof,  he  was  entitled  to  the  aid  afforded  in 
such  inquiry  by  the  production  of  a  true  and 
correct  invoice.— Id. 

Sugar  imported  from  Brazil,  which  has 
diminished  in  weight  by  a  decrease  of  mois- 
ture, but  improved  in  quality  thereby,  so  that 
the  quantity  received  here  is  worth  as  much  as 
the  original  quantity  shipped  in  Brazil,  may 
be  appraised  for  duties,  according  to  the  grade 
of  the  sugar  as  it  is  received  here,  instead  of 
its  grade  as  it  was  shipped  from  Brazil  under 
Customs  Administrative  Act  June  10,  1890,  c 
407,  S  19,  26  Stat  139  [U.  S.  Comp.  St  1901. 
p.  1925],  providing  for  duty  upon  imported 
merchandise  assesseid  upon  the  market  value  in 
the  markets  of  the  country  from  whence  im- 
ported and  in  the  condition  in  which  it  was 
bought  and  sold  for  exportation,  since  the  arti- 
cle upon  which  duty  must  be  laid  is  that  which 
is  "imported."  Judgment  99  P.  716,  40  C.  C. 
A.  84,  affirmed. — American  Sugar-Refining  Co. 
V.  United  States,  21  S.  Ct.  830,  181  U.  S.  610, 
45  L.  Ed.  1024. 

^^76.  —  Value  of  forelsa  mojaey. 

See  15  Cent  Dig.  Cust  Dut.  8  IM. 

The  valuation  of  foreign  standard  coins, 
which  Act  March  3,  1873,  c.  268  (Rev.  St  f 
3564),  requires  the  director  of  the  mint  to. es- 
timate annually,  and  the  secretary  of  the  treas- 
ury to  proclaim  on  the  1st  day  of  January,  is  as 
binding  on  collectors  of  customs  and  importers 
as  if  declared  by  statute,  and  evidence  is  not 
receivable  to  show  that  it  is  inaccurate.— Had- 
den  V.  Merritt,  115  U.  S.  25,  5  S.  Ct.  1169.  29 
L.  Ed.  333. 

^=>77.  -^—  Additioiui   to   eaterod  Talac, 
and  additional  dnties. 

See  16  Cent  Dig.  Cust  Dut.  U  191-193. 

When  the  valuation  of  imported  merchan- 
dise, as  fixed  by  the  board  of  general  appraisers, 
exceeds  by  more  than  10  per  cent  the  valae 
declared  in  the  entry,  it  is  the  duty  of  the  col- 
lector, under  Act  June  10,  1890,  S  7  (26  Stat 
131),  as  matter  of  mere  computation,  to  levy 
an  additional  sum  equal  to  2  per  cent  of  the 
total  appraised  value  for  each  1  per  cent  by 
which  the  appraised  exceeds  the  declared  value. 
—Passavant  v.  United  States,  148  U.  S.  214, 
13  S.  Ct.  572,  37  U  Ed.  426. 

Importers  who  have  failed  to  accompany 
the  entry  of  their  importation  with  a  true  and 
correct  invoice  stating  the  cost  or  market  value 
thereof  must  be  required  to  pay  the  additional 
duty  imposed  by  the  provisions  of  section  32  of 
the  tariff  act  of  July  24,  1897,  where  the  duty 
to  be  levied  is  to  be  regulated  by  the  value  of 
such  goods. — Hoeninghaus  v.  United  States,  19 
S.  Ct  305,  172  U.  S.  622,  43  L.  Ed.  576. 

Where  it  was  obligatory  on  the  appraiser 
and  the  collector  to  inquire  into  the  value  of  cer- 
tain imported  merchandise  in  determining  the 
duty  properly  assessable  thereon,  under  para- 
graph 387  of  the  tariff  act  of  July  24,  1897,  pro- 
viding that  merchandise  of  such  character  was 
subject  to  specific  duties  at  various  specified 
rates,  depending  on  the  weight  and  certain  other 
characteristics  of  such  goods,  and  that  none 
thereof  should  pay  a  less  rate  than  50  per  cent- 
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nm  ad  valorem,  such  duty  was  one  "regulated" 
in  some  manner  "by  the  value"  of  such  mer- 
chandise, within  the  meaning  of  section  32  of 
such  act,  which  provides  that,  **if  the  appraised 
value  of  any  article  of  imported  merchandise 
subject  to  •  •  •  a  duty  based  upon  or  reg- 
ulated in  any  manner  by  the  value  thereof  shall 
exceed  the  value  declared  in  the  entry,  there 
sliall  be  levied,  collected  and  paid,  in  addition  to 
the  duties  imposed  by  law  on  such  merchandise, 
an  additional  duty,**  etc — Id. 


— ^  Dedvetioiui  and  allowanees. 

See  15  Cent  Dig.  CuBt  Dut.  f  IM. 

Under  Rev.  St  |  2927,  providing  for  a  re- 
duction of  duties  on  goods  damaged  in  the 
course  of  the  voyage,  a  claim  therefor  is  proper- 
ly allowed,  though  not  made  until  after  the 
goods  are  entered  and  the  estimated  duties 
paid.  Id.  S  2928,  requiring  damaged  goods  to 
be  appraised,  and  the  reduction  of  duties  ,ap- 
plied  for  before  entry,  relates  alone  to  mer- 
chandise taken  from  a  wreck. — ^United  States  v. 
Phelps,  107  U.  S.  320,  2  Sup.  Ct  389,  27  L.  Ed. 
505. 

Under  Hev.  St  §  2921.  providing  that,  if  a 
deficiency  of  any  article  shall  be  found  on  ex- 
amination by.the  appraisers,  an  allowance  there- 
for shall  be  made  in  estimating  duties,  an  allow- 
ance should  be  made  for  deficiency  arising  from 
loss,  where  the  value  of  the  goods  is  measured 
by  weight,  but  not  &om  mere  shrinkage. — Rob- 
bertson  v.  Bradbury,  132  U.  S.  491,  10  S.  Ct 
158,  33  Ia  Ed.  405. 

There  is  no  trade  custom  establishing  that 
a  ton  of  iron  ore  is  a  ton  with  the  water  me- 
chanically present  expelled  by  drying  at  a  tem- 
perature of  212**  Fahrenheit ;  and  the  duty  of 
75  cents  per  ton,  imposed  by  Tariff  Act  1883, 
I  6,  Schedule  C,  was  payable  on  the  weight  re-' 
ported  by  the  government  weigher,  without  any 
deduction  for  water,  except  sea  water  taken 
during  the  voyage,  for  which  proper  deduction 
may  be  had  under  the  provisions  of  Rev.  St  { 
2927,  in  respect  to  damaged  goods. — ^Eamshaw 
V.  Cadwalader.  145  U.  S.  247,  12  S.  Ct  851,  36 
li.  Ed.  693. 

The  word  "liquors,"  as  used  in  the  proviso 
of  Schedule  H  of  the  tariff  act  of  March  3,  1883 
(^  Stat  505),  prohibiting  any  allowance  for 
breakage,  leakage,  or  damage  in  respect  to 
"wines,  liquors,  cordials,  or  distilled  spirits,"  is 
simiily  a  misspelling  of  the  word  "liqueurs," 
and  does  not  include  beer. — HoUender  v.  Ma- 
gone,  149  U.  S.  586,  13  S.  Ct  932,  37  L.  Ed. 
800,  reversing  judgment  (C.  C.)  38  F.  912. 

The  word  "draught"  (or  "draft"),  as  used  in 
Rev.  St  i  2898,  which  provides  that  "in  all 
cases  the  real  tare  shall  be  allowedy  «  •  •  but 
in  no  case  shall  there  be  any  allowance  for 
draught,"  means  an  arbitrary  deduction  or  al- 
lowance to  the  merchant  for  loss  of  weight  in 
handling,  differences  in  scales,  etc.,  so  as  to  in- 
sure good  weight  to  him;  and  it  is  not  a  mis- 
spelling for  "draff,"  which  means  waste  matter, 
sweepings,  refuse,  lees,  or  dregs. — Seeberger  v. 
Wright  &  Lawther  Oil  &  Lead  Mfg.  Co.,  157 
U.  S.  183,  15  S.  Ct  583,  39  U  Ed.  665,.  af- 
firming judgment  (C.  C.)  Wright  &  Lawther 
Lead  Co.  v.  Seeberger,  44  F.  258. 

Under  Act  March  3,  1883,  which  makes 
flaxseed  dutiable  at  "twenty  cents  per  bushel 
of  fifty-six  pounds,"  less  the  tare,  a  deduction 
should  be  made  for  an  ascertained  percentage 
of  dirt  and  such  like  impurities  contained  in  the 
seed. — Id. 

That  portion  of  a  cargo  of  pineapples  which 
en  arrival  within  the  litpits  of  a  port  of  entry 
of  the  United  States  was  found  to  be  so  de- 
cayed as  to  be  utterly  worthless  is  not  duti- 


able, though  the  loss  was  less  thap  10  per  cent, 
of  the  total  invoice,  as  entirely  worthless  arti- 
cles are  not  within  the  provision  of  Customs 
Administrative  Act  June  ICf,  1890.  |  23  [U.  S. 
Comp.  St  1901,  p.  1930],  that  no  allowance 
shall  be  made  for  damage  to  "goods,  wares, 
and  merchandise"  imported  into  the  United 
States,  unless  the  importer  shall  abandon  to 
the  United  States  a  portion  of  such  articles 
amounting  at  least  to  10  per  cent  of  the  total 
invoice.  Judgment,  Stone  ^.  Lawder  101  F. 
710,  41  O.  C.  A.  621,  reversed.— Lawder  v. 
Stone,  23  S.  Ct  79,  187  U.  S.  281,  47  L.  Ed. 
178. 

Congress,  by  enacting  the  proviso  to  Act 
July  24,  1897,  c.  11,  §  33,  30  Stet  213  [U.  S. 
Comp.  St  1901,  p.  1701],  which  differs  from  the 
proviso  to  Act  Oct  1,  1890,  c.  1244,  §  50,  26 
Stat  624  [U.  S.  Comp.  St  1901,  p.  1950],  only 
in  substituting  the  word  "entry"  for  the  word- 
"withdrawal"  as  the  date  when  the  weight  of 
merchandise  withdrawn  from  bonded  warehous- 
es is  to  be  taken  as  the  basis  of  the  duty,  must 
be  deemed  to  have  adopted  the  construction  giv- 
en to  the  earlier  proviso  by  the  Attorney  Gen- 
eral and  followed  by  the  executive  officers  char- 
ged wiUi  the  administration  of  the  law,  viz., 
that  such  proviso  was  general  in  its  applica- 
tion, and  not  restricted  to  merchandise  imported 
before  the  act  took  effect.  Judgment,  American 
Cigar  Co.  v.  United  States  (C.  C.  A.  1906)  146 
F.  484>  77  C.  C.  A.  40,  and  G.  Falk  &  Bro.  v. 
Same,  Id.,  reversed.— United  States  v.  G.  Falk 
&  Bro.,  27  S.  Ct  191,  204  U.  S.  143,  51  L.  Ed. 
411. 

The  duty  on  imports  withdrawn  from  bond- 
ed warehouses  must  be  assessed  on  the  basis 
of  weight  at  the  time  of  original  entry,  as  pre« 
scribed  by  the  proviso  to  Act  July  24,  1897, 
c.  11.  §  33,  30  Stat  213  [U.  S.  Comp.  St  1901, 
p.  1701],  notwithstanding  the  addition  by  Act 
Dec.  15,  1902,  c.  1,  32  Stat  753  [U.  S.  Comp. 
St  Supp.  1905,  p.  419],  of  a  proviso  to  section 
20  of  Customs  Administrative  Act  June  10, 
1890,  c.  407^  26  Stat  140,  that  the  same  rate  of 
duty  shall  be  collected  upon  such  merchandise  as 
may  be  imposed  by  law  upon  like  articles  im- 
ported at  the  time  of  withdrawal,  since  this  pro- 
vision refers  to  the  rate  of  duty,  and  not  to 
the  date  at  which  the  weight  is  to  be  Uken  as 
the  basis  of  such  duty.— Id. 

Tlie  duty  upon  leaf  tobacco  which,  when 
withdrawn  from  a  bonded  warehouse,  has  lost 
in  weight  through  evaporation  of  moisture,  must 
be  assessed  on  the  basis  of  weight  at  the  time 
of  the  original  entry,  as  prescrioed  by  the  pro- 
viso to  Act  July  24.  1897,  c.  11,  §  33,  30  Stat 
213  [U.  S.  Comp.  St.  1901,  p.  1701],  which  is 
general  in  its  application,  and  not  restricted  to 
merchandise  imported  before  the  act  took  effect 
—Id. 

^=:»79.  ^^  Conolusiveaess  and  effeot. 

See  16  Cent  Dig.  Oust  Dift  i  195. 

Bev.  St  SS  2902,  2906,  2922,  prescribe  the 
duties  of  appraisers  in  appraising  merchandise 
subject  to  import  duties,  so  as  to  ascertain 
"the  actual  market  or  wholesale  price  there- 
of •••  in  the  principal  markets  of  the 
country  from  which  the  same  has  been  im- 
ported." Section  2930  provides  that,  if  the  im- 
porter is  dissatisfied  with  the  appraisement,  he 
shall  give  notice  thereof  to  the  collector,  who 
shall  select  an  experienced  merchant  to  be  as- 
sociated with  a  general  appraiser  in  appraising 
the  goods,  and  that  the  appraisement  thus  made 
"shall  be  final,  and  deemed  to  be  the  true  val- 
ue, and  the  duties  shall  be  levied  thereon  ac- 
cordingly." Heldf  that  tiie  appraisal  of  im- 
ported merchandise  by  the  customs  officers  is 
final  and  conclusive  on  the  importer,  unless  im- 
peached  on   the   ground   of  fraud.— Hilton   v. 


TUs  pisest  is  compiled  on  tlie  Kej-Nnmber  System*   For  explanation,  see  pace  ill* 
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Merritt,  110  U.  S.  97,  3  S.  Ct  648,  28  L.  Ed. 
83. 

Rev.  St.  I  2931,  provides  that  the  decision 
of  the  collector  shall  be  final  as  to  the  rate  and 
amount  of  duties  to  be  paid  on  imported  goods, 
unless  notice  be  given  of  an  appeal  to  the  sec- 
retary of  the  treasury,  and  tiiat  the  decision 
of  the  secretary  shall  be  final,  and  the  mer- 
chandise shall  be  liable  to  duty  accordingly, 
unless  suit  shall  be  brought  within  90  days  aft- 
er the  decision  of  the  secretary.  Section  3011 
provides  that  any  person  who  shall  have  paid 
any  duties  under  protest  may  maintain  an  ac- 
tion triable  by  jury  to  ascertain  the  validity 
of  such  demand  and  payment,  and  to  recover 
back  the  excess  so  paid.  Held,  that  only  ques- 
tions relating  to  tte  rate  and  amount  of  duties, 
and  not  the  appraisement  bv  the  customs  offi- 
cers, are  reviewable  in  such  action. — Id. 

Rev.  St.  §  2907,  provided  that  there  should 
be  added  to  the  actual  market  value  "the  cost 
of  transportation,  shipment,  and  transshiiH 
ment,  wiUi  all  the  expenses  included,'*  from  the 
place  of  production  to  the  vessel  in  which  ship- 
ment is  made  to  the  United  States,  "and  all 
other  actual  or  usual  charges"  for  packing, 
etc.  Heldf  that  the  decision  of  the  appraiser 
as  to  the  amount  to  be  added  as  cost  of  trans- 
portation, etc.,  was  not  conclusive. — Robertson 
V.  Frank  Bros.  Co.,  132  U.  S.  17,  10  S.  Ct 
5,  33  L.  Ed.  236. 

Under  Rev.  St.  |  2930,  in  an  action  against 
the  collector  to  recover  duties  paid  under  pro- 
test after  reappraisement,  the  importer  has  no 
right  to  the  judgment  of  a  jury  upon  the  value 
of  the  goods,  when  the  appraisers  were  selected 
in  conformity  with  the  statute,  and  acted  with- 
in the  powers  conferred  upon  them. — ^Auffmordt 
V.  Hedden,  137  U.  S.  310,  11  S.  Ct  103,  34  L. 
Ed.  674,  affirming  judgment  (0.  C.)  30  F.  360. 

Though  in  an  action,  under  Rev.  St  |  3011, 
to  recover  duties  paid  under  protest,  the  value 
of  the  merchandise  as  fixed  by  the  appraiser 
cannot  be  questioned,  his  classification  of  to- 
bacco, which  depends  on  the  size,  fineness  of 
texture,  and  weight  of  the  leaves,  is  open  to 
review.— Erhardt  v.  Schroeder,  166  U.  S.  124, 
16  S.  Ct  46,  39  L.  Ed.  94. 

The  evidence  of  the  decision  of  appraisers 
is  their  official  returns,  and,  if  they  acted  with- 
out fraud  and  within  their  powers,  their  deci- 
sion cannot  be  impeached  by  requiring  them  to 
disclose  the  reason  for  their  conclusions,  or 
by  evidence  of  statements  made  by  them. — Mus- 
er  V.  Magone,  155  U.  S.  240,  16  S.  Ct  77,  39 
L.  Ed.  135. 

Under  Rev.  St  |  2906,  providing  for  the 
appraisement,  which  appraisement,  under  sec- 
tion 2930,  shall  be  final;  and  Act  March  3, 
1883,  §  9,  providing  that  if,  on  the  appraisal,  it 
shall  appear  that  uie  actual  market  value  can- 
not be  ascertained  to  the  satisfaction  of  the  ap- 
praiser, it  shall  be  lawful  to  appraise  the  goods 
by  ascertaining  the  cost  of  the  material,  and 
the  expense  of  manufacturing  and  preparing 
and  putting  up  the  goods  for  shipment,— the  de- 
termination 01  appraisers  that  the  majket  val- 
ue can  be  ascertained  to  their  satisfaction, 
which  will  be  assumed  from  their  finding  such 
value,   is  conclusive. — Id. 

The  provision  of  Rev.  St  I  2901,  requiring 
an  examination  of  sample  pacsages  of  import- 
ed goods  for  appraisement  by  the  customs  offi- 
cers, is  for  the  benefit  of  the  government,  and  is 
not  mandatory,  and  an  importer  cannot  avoid 
the  payment  of  duties  assessed  on  the  ground 
that  the  examination  was  insufficient,  or  not 
made  in  accordance  with  the  statute,  but,  if 
dissatisfied,  should  apply  for  a  re-examination, 
and  may,  on  appeal,  prove  by  evidence  the  facts 
he  claims.— United  States  v.  Ranlett,  19  S.  Ct 
114,  172  U.  S.  133,  43  U  Ed.  393. 


^=>80.  Reapinraisal  and  roTislomi 

See  16  Cent  Dig.  Cust  Dut  8  198. 

An  application  for  reappraisement  uader 
Rev.  St.  f  2930,  is  not  necessary  where  the 
only  ground  of  dissatisfaction  is  the  addition 
to  the  appraised  value  of  the  goods  of  items  for 
cartons  and  packing,  but  protest  and  appeal  is 
the  proper  way  to  raise  the  point — Oberteuf- 
fer  V.  Robertson,  116  U.  S.  499,  6  S.  Ct  462, 
29  L.  Ed.  706. 

The  general  regulations  of  the  treasury  de- 
partment of  1884,  and  the  instructions  of  the 
secretary  of  the  treasury  of  June  9,  1885,  pre- 
scribe, among  other  things,  that  a  reappraise- 
ment shall  not  "assume  the  nature  of  a  judi- 
cial inquiry,"  but  that  the  appraisers  shall  ar- 
rive at  their  conclusions,  from  tiieir  own  knowl- 
edge as  experts,  substantially  in  the  same  man- 
ner as  in  original  appraisements;  that  no  law- 
yers or  custom-house  brokers  shall  be  present, 
and  the  importer  shall  be  represented  by  **8ome- 
oiie  belonging  to  his  house,  familiar  with  the 
facts,"  who  shall  state  the  facts  ^'concisely,  and 
not  argumentativeiy."  Held,  that  these  regu- 
lations are  proper,  and  are  consistent  with  Rev. 
St  S  2902,  which  provides  that  it  shall  be  the 
duty  of  the  appraisers,  "and  every  person  who 
shall  act  as  such,''  by  all  reasonable  means  in 
their  power,  to  ascertain  and  appraise  the  ac- 
tual market  value  and  wholesale  price  in  the 
principal  markets  of  the  country  from  which 
the  goods  were  imported.— Auffmordt  v.  Hed- 
den, 137  U.  S.  310,  11  S.  Ct  103,  34  U  Ed. 
674,  affirming  judgment  (C.  C.)  30  F.  360. 

An  importer,  having  demanded  a  reappraise- 
ment, attended  on  the  day  set  but,  the  gov- 
ernment not  being  ready,  the  hearing  was  ad- 
journed indefinitely,  with  the  understanding 
that  the  importer  should  be  notified  when  a  new 
day  was  fixed.  About  nine  months  later  notice 
was  mailed  at  New  York  to  the  importer  in 
Philadelphia  that  the  hearing  would  be  held  the 
next  day  at  noon.  The  importer  was  then  in 
Cuba,  but  the  letter  was  received  at  his  office 
by  his  clerk,  who  wrote,  asking  a  postponement 
llie  appraiser  then  telegraphed  tne  clerk  that 
the  appraisement  would  take  place  on  the  fifth 
succeeding  day,  but  no  attention  was  paid 
thereto,  and  the  appraisement  was  had  soon 
after  the  day  fixed,  the  importer  being  unrep- 
resented. Held  that  in  view  of  the  uct  that 
the  importer  bad  left  the  country  without  mak- 
ing any  provision  for  a  hearing  during  his  ab- 
sence, the  appraisers  did  not  act  unreasonably, 
and  their  decision  must  stand. — Karnshaw  v. 
United  States,  146  U.  S.  60,  13  S.  Ct  14,  36 
L.  Ed.  887,  affirming  judgment  (D.  C.)  United 
States  V.  Earnshaw,  30  F.  672. 

The  facts  being  undisputed,  the  reasonable- 
ness of  the  notice  with  respect  to  time  was  a 
question  of  law  for  the  court. — Id. 

An  importer  is  not  entitled  to  be  present 
during  proceedings  on  appraisement  to  hear 
or  examine  all  the  testimony,  and  to  cross-ex- 
amine the  witnesses;  and  where  he  is  invited 
by  the  appraisers  to  present  his  views  in  re«:ard 
to  tile  reappraisement  and  to  suggest  qu&^tions 
to  be  put  to  the  witnesses,  he  has  no  ground 
for  complaint— Origet  v.  Hedden,  166  U.  S. 
228,  15  S.  Ct  92,  39  L.  Ed.  130. 

The  mere  fact  that  all  the  cases  of  an  im- 
portation "were  by  the  collector  ordered  to  the 
public  store,  and  that  they  were  there  at  the 
time  of  the  reappraisement,*'  does  not  show  a 
specific  direction  by  the  collector  ithat  all 
should  be  examined,  and  render  void  a  reap- 
praisement made  without  examining  all  the 
cases,  though,  under  Rev.  St  *fS  290t  2939, 
such  reappraisement  would  be  void  if  the  col- 
lector directed  an  examination  of  all  the  cases* 
and  it  was  not  made.^— Id. 

Where  the  merchant  appraiser  examines 
the  goods  in  one  case  out  of  each  importation 
sufficientiy  to  satisfy   him  that  they  are  the 
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same  order  of  goods  that  hia  firm  imports,  the 
reappraisement  is  not  open  to  the  objection  that 
his  examination  of  the  goods  was  not  sufficient 
to  qualify  him  to  act.— Id. 

^=»81.  Liquidation  and  reliqnidation. 

See  16  Cent  Dig.  CusL  Dut.  I  197. 

A  reliquidation  of  duties  based,  not  on  a 
reappraisement  of  the  value  of  the  merchandise 
by  the  local  appraiser,  but  on  a  change  in  the 
rate,  and  by  a  disallowance  of  a  discount,  and 
made  more  than  one  year  after  settlement  with- 
out protest,  will  not  sustain  a  demand  by  the 
goyemment  for  additional  duties,  such  settle- 
ment being  final,  under  Act  June  22,  1874,  J 
21  (18  Stat  190).— Beard  v.  Porter,  124  U.  S. 
437,  8  S.  Ot  65e,  31  K  Ed.  492. 

Under  Rev.  St.  §  2931,  providing  that  the 
decision  of  the  collector  6f  customs  as  to  the 
duties  to  be  paid  shall  be  conclusive  unless  the 
importer  files  a  written  protest  "within  ten 
days  after  the  ascertainment  and  liquidation 
of  the  duties  by  the  proper  officers  of  the  cus- 
toms, as  well  in  cases  of  merchandise  entered 
in  bond  as  for  consumption,"  the  'iiquidation" 
of  duties  on  goods  entered  in  bond  may  be  made 
as  soon  as  practicable  after  the  entry,  and  pro- 
test must  be  filed  within  10  days  thereafter. 
Such  liquidation  need  not  be  deferred  until  the 
final  withdrawal  of  the  goods  for  consumption. 
— Merritt  v.  Cameron,  137  U.  S.  542,  11  S.  Ct, 
174.  34  L.  Ed.  772. 

The  reliquidation  by  the  Secretary  of  the 
Treasury  of  the  entry  of  imported  gunnies  at 
the  exchange  value  of  the  invoice  rupee,  which 
is  also  its  value  as  a  fraction  of  a  pound,  where 
that  value  differs  by  more  than  10  per  cent 
from  the  value  of  the  pure  metal  therein,  as 
proclaimed  by  him  at  the  beginning  of  the  quar- 
ter year,  is  authorized  by  the*  proviso  to  Act 
Aug.  27,  1894,  c.  349.  J  25,  28  Stat  509,  552 
[U.  S.  Comp*  St.  1901,  p.  2375],  which  em- 
powers him  to  order  the  reliquidation  of  any 
entry  at  a  different  value  from  that  so  pro- 
claimed by  him,  upon  satisfactory  evidence  that 
the  value  in  United  States  currency  of  the  for- 
eign money  specified  in  the  invoice  was,  at  the 
date  of  consular  certification  of  the  invoice,  at 
least  10  per  cent  more  or  less  than  the  value 
proclaimed  during  the  quarter.  Decree  Stone 
T.  Whitridge,  White  &  Co.,  129  F.  33.  64  C. 
C.  A.  47,  reversed.— United  States  v.  Whitridge, 
25  S.  Ct.  406,  197  U.  S.  135,  49  L.  Ed.  696. 

Importer  held  not  concluded  by  a  reliquida- 
tion for  fraud  a  year  after  removal  of  goods, 
but  under  Act  June  22,  1874,  §  21,  making  the 
settlement  of  duties  in  the  absence  of  fraud  con- 
clusive after  one  year,  and  Tariff  Act  August 
6,  1909,  {  28,  subsec.  14,  he  may,  when  sued  for 
amount  aue  under  reliquidation,  set  up  his  de- 
fense as  in  other  cases. — United  States  ▼.  Sher- 
man &  SonR  Co.,  35  S.  Ct  520,  237  U.  S.  146, 
59  L.  Ed.  883. 


Protests. 

See  16  Cent  Dig.  Cust  Dut  I  198. 

A  protest  specifically  objecting  to  the  rate' 
of  50  per  cent,  assessed  on  sweetened  chocolate, 
and  claiming  that  the  goods  "are  dutiable  at 
two  cents  per  pound,'*  is  sufficiently  specific, 
without  pointing  out  the  particular  paragraph 
under  which  the  importer  claims  that  the  goods 
should  be  classified,  where  there  are  but  two 
other  paragraphs  dealing  with  chocolate,  under 
either  of  which  the  duty  is  two  cents  a  pound, 
so  that  the  collector  could  not  have  been  per- 
plexed by  the  omission  to  name  a  particular  par- 
agraph.—United  States  V.  Sa Iambi  er,  18  S.  Ct. 
771,  170  U.  S.  621,  42  L.  Ed.  1167. 

^s>83.  Appeal  to  Seeretary  of  Treasury. 

See  16  Cent  Dig.  Cust  Dut  I  IM. 

Rev.  St  f  3011;  as  amended  by  Act  Feb. 
27, 1877,  c.  69,  provides  that  any  person  paying 


duties  under  protest,  in  order  to  obtain  posses- 
sion of  the  merchandise,  may  maintain  an  ac- 
tion to  recover  any  excess  so  paid,  but  that  no 
recovery  shall  be  allowed  in  such  case  unless 
a  protest  and  appeal  is  taken  as  prescribed  in 
section  2931.  Section  2931  makes  the  decision 
of  a  collector,  as  to  rate  and  amount  of  duties, 
conclusive,  unless  within  a  specified  time  an  ap^ 
peal  be  taken  to  the  secretary  of  the  treasury; 
and  the  decision  of  the  secretary  on  such  ap- 
peal is  in  turn  made  conclusive,  unless  suit  is 
brought  for  duties  within  a  specified  time  after 
that  decision.  Held,  that  the  decision  of  the 
secretary  of  the  treasury,  on  an  appeal  to  him, 
would  not  be  conclusive  in  a  case  where  the 
goods  had  been  delivered  to  the  importer  on  pay- 
ment of  estimated  duties,  but  on  a  reliquidation 
of  the  duties  the  amount  was  increased,  and  the 
claim  was  made  by  tlie  government  for  the  add- 
ed sum,  and  where,  after  a  pro^st  and  appeal 
by  the  importers,  and  a  decision  by  the  secre- 
tary favorable  to  the  government,  suit  was 
brought  by  the  government  against  the  importer. 
—United  States  v.  Schlesinger,  120  U.  S.  109,  7 
S.  Ct,  442,  30  L.  Ed.  607. 

^=»84.  Reriew  liy  Board  of  General  Ap- 
praisers. 

See  Ifi  Cent  Dig.  Cust  Dut  8  200. 

It   was  within  the   power  of  congress  to 

Jrovide,  by  Customs  Administrative  Act  June 
0,  1890  (26  Stat  131),  that  the  decision  of 
the  board  of  general  appraisers  should  be  final 
as  to  the  dutiable  valuation  of  merchandise^ — 
Passavant  v.  United  States,  148  U.  S.  214,  13 
S.  Ct  572,  37  U  Ed.  426. 

In  order  to  have  a  review  of  the  collector's 
liquidation  by  the  board  of  general  appraisers, 
under  section  14  of  the  customs  administrative 
act  of  June  10,  1890,  it  is  not  necessary,  in  ad- 
dition to  filing  a  protest  within  10  days  from 
such  liquidation,  that  the  amount  of  the  duties 
found  due  shall  also  be  paid  within  the  10  days. 
—United  States  v.  Goldenberg,  18  S.  Ct  8,  168 
U.  S.  96,  42  L.  Ed.  394. 

Under  the  customs  administrative  act  of 
June  10,  1890,  alleged  error  of  the  appraiser 
or  collector,  in  that  he  has  proceeded  on  a 
wrong  principle,  as  by  including  in  the  ap- 
praisement charges  forming  no  part  of  dutiable 
value,  may  be  attacked  by  protest,  and  review- 
ed by  the  board  of  general  appraisers. — United 
States  V.  Passavant,  18  S.  Ct  219,  169  U.  S. 
16,  42  L.  Ed.  644. 

Jurisdiction  of  the  board  of  general  ap- 
praisers under  the  customs  administrative  act 
of  June  10,  1890,  c.  407,  26  Stat  131  [U.  S. 
Com  p.  St  1901,  p.  1886],  authorizing  an  appeal 
to  the  board  from  a  decision  of  a  collector  **a8 
to  the  rate  and  amount  of  the  duties  chargeable 
upon  imported  merchandise,"  if  paid  under 
protest,  does  not  extend  to  an  appeal  from  a 
decision  as  to  duties  on  goods  imported  from 
Porto  Rico  and  the  Hawaiian  Islands,  when 
the  sole  question  is  whether  those  places  were 
foreign  countries  within  the  meaning  of  the 
tariff  laws.  Judgment  (C.  C.)  103  F.  72,  re- 
versed.—Goetze  V.  United  States,  21  S.  Ct  742, 
182  U.  S.  221,  45  L.  Ed.  1065. 

The  remedy  by  an  appeal  to  the  board  of 
general  appraisers  from  a  decision  of  the  col- 
lector, which  is  given  by  Customs  Administra- 
tive Act  June  10,  1890,  c.  407,  26  Stat.  131  [U. 
S.  Com  p.  St  1901,  p.  1886],  does  not  extend  to 
a  review  of  the  question  whether  the  article  was 
imported  or  not,  or  whether  it  was  or  was  not 
brought  from  a  foreign  country.~De  Lima  v. 
Bidwell,  21  S.  Ct  7^,  182  U.  S.  1,  45  L.  Ed. 
1041. 
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•s»85.  Review  hj  eomrts. 

See  16  Cent  Dig.  Gust  Dut.  19  201-206. 

A  question  as  to  whether  certain  articles 
were  subject  to  a  different  duty  than  that  tixed 
by  ^certain  rates  considered  by  the  trial  court 
cannot  be  first  raised  on  appeal  to  the  supreme 
court— Badger  v.  Banlett,  106  U.  S.  265,  1  S. 
Ct.  346,  350,  27  L.  £d.  194. 

The  board  of  appraisers  is  entitled  to  the 
benefit  of  the  general  rule  that  some  presump- 
tion is  to  be  indulged  in  favor  of  the  propriety 
and  legality  of  the  action  of  inferior  tribunals, 
and  that  with  respect  to  their  methods  of  pro- 
cedure they  are  vested  with  a  certain  discre- 
tion, which  will  be  respected  by  the  courts  ex* 
cept  in  cases  of  manifest  abuse  thereof. — Earn- 
shaw  V.  United  States,  146  U.  S.  60,  13  S.  GU 
14,  36  L.  Ed.  887,  affirming  judgment  (D.  C) 
United  States  v.  Earnshaw,  30  F.  672. 

Under  Customs  Act  June  10,  1800  (26 
Stat.  131),  a  federal  circuit  court  has  no  juris- 
diction to  review  a  decision  of  the  board  of  gen- 
eral appraisers  upon  the  question  involving 
merely  the  valuation,  and  not  the  classification 
or  rate  of  duty  on  imported  merchandise.— 
Passavant  v.  United  States,  148  U.  S.  214,  13 
S.  Ct.  572,  37  L.  Ed.  426;  In  re  Passavant 
(C.  C.)  60  F.  788. 

The  proclamation  of  the  secretary  of  the 
treasury,  of  July  1,  1892,  fixing  the  values  of 
foreign  money  for  the  ensuing  quarter  (Act 
Oct.  1,  1890,  I  52),  fixed  the  gold  florin  of  Aus- 
tria-Hungary at  $0,482,  and  the  silver  florin 
at  ^.32,  adding  Uie  statement:  "Silver,  the 
nominal  standard;  paper,  the  actual  standard, 
the  depreciation  of  which  is  measured  by  the 
|[old  standard."  The  invoices  of  certain  goods 
imported,  during  the  quarter  were  made  out  in 
paper  florins,  and  there  was  no  consular  certifi- 
cate giving  the  valve  of  such  florins.  In  reduc- 
ing the  currency  of  the  invoice  to  money  of  the 
United  States,  the  collector  estimated  the  paper 
florin  at  $0,482,  the  value  of  the  ^Id  norin. 
On  appeal  the  board  of  general  appraisers,  after 
talcing  testimony,  held  that  the  florin  should 
have  been  estimated  at  $0.32,  the  value  of  the 
silver  florin,  tield,  that  the  proclamation  of  the 
secretary,  and  consequently  the  action  of  the 
collector,  were  conclusive,  for  which  reason  the 
board  of  appraisers  had  no  authority  to  review 
the  decision  of  the  latter,  and  that,  as  the  board 
acted  without  authority,  the  circuit  court  had 
jurisdiction  to  review  their  decision,  under  Act 
June  10,  1890,  I  15.~United  States  v.  Klingen- 
berg,  153  U.  S.  93,  14  S.  Ct.  790,  38  L.  Ed.  647. 
reversing  judgment  (0.  C.)  57  F.  195. 

The  board  of  general  appraisers  sustained 
the  action  of  a  collector  in  exacting,  under  Kev. 
St.  S  8023,  a  charge  of  10  cents  per  cask  for 
gauging  molasses  withdrawn  by  importers  from 
warehouse,  and  exported  for  the  benefit  of  the 
drawback,  to  the  payment  of  which  the  import- 
ers objected,  on  the  ground  that  such  charge 
was  abolished  by  Act  June  10,  1890  (26  Stat. 
181,  140,  c  407),  I  22.  Held,  that  the  circuit 
court  of  the  United  States,  on  appeal  from  such 
decision,  had  jurisdiction  to  hear  and  determine 
the  questions  of  law  and  fact  involved  therein. 
—United  States  v.  Jahn,  155  U.  S.  109,  15  S. 
Ct  39,  39  It,  Ed.  87,  following  Same  v.  Klingen- 
berg,  153  U.  S.  93,  14  S.  Ct.  790,  38  L.  Ed.  647. 

Alleged  errors  of  the  board  of  general  ap- 

g raisers  detrimental  to  the  government  cannot 
B  reviewed  on  an  appeal  taken  b^  the  import- 
er, where  he  abandons  his  opposition  to  the  de- 
cision, and  the  government  itself  took  no  steps 
to  procure  a  review.  Judgment  (1896)  20  C.  O. 
A.  651,  74  F.  546,  affirmed.— United  States  v. 
Lies.  18  S.  Ct.  780.  170  U.  S.  628.  42  L.  Ed. 
1170. 

^E980«  BoAds  for  duties. 
gee  U  Cent  Dig.  Cust  Dut  99  108-&4. 

An  importer  entered  sugars  at  the  custom 
bouse,   and   gave  bond   with   sureties  for  the 


"payment  of  the  proper  duties,"  under  Act  Aug. 
30,  1842,  c  270,  §  12,  as  amended  by  Act  Aog. 
6,  1846,  c.  84,  f  1.  '  He  afterwards  sold  the 
sugars  in  bond,  giving  the  purchaser,  who  agreed 
to  pay  the  duties  as  part  of  the  purchase  price, 
a  written  authority  on  which  the  sugars  were 
withdrawn;  but  the  duties, — ^a  less  sum  than 
that  specified  in  the  bond,— were  not  paid. 
Held,  that  the  obligors  on  the  bond  did  not  be- 
come merely  sureties,  with  the  goods  as  prima^ 
security,  and  are  not  released  because  the  offi- 
cers of  the  government  unlawfully  parted  with 
the  goods  without  exacting  payment  of  the  dn- 
ties.— Mintum  v.  United  States,  106  U.  S.  437, 
1  S.  Ct  402,  27  L.  Ed.  208. 

The  authority  of  the  collector,  under  Rev. 
St  U.  S.  §  2899  fU.  S.  Comp.  St  1901,  p. 
1921],  to  require  a  oond  from  an  ImpNorter  for 
double  the  value  of  the  merchandise  imported, 
to  be  forfeited  for  the  nonreturn  unopened  of 
any  'package  of  the  invoice  upon  demand,  in- 
cludes the  right  to  take  a  less  stringent  under^ 
taking,  such  as  a  bond  which  provides  for  the 
return  of  any  required  package  unopened  or  the 
payment  of  double  ita  value  as  a  condition  of 
being  discharged  from  the  full  penalty  of  the 
bond.  Judgment  IHeckerhoff  v.  United  States, 
136  F.  545,  69  C.  C.  A.  255,  reversed.— United 
States  V.  Dieckerhoff.  26  S.  Ct  604,  202  U.  S. 
302,  50  L.  Ed.  1041. 

Double  the  value  of  the  package  of  an  in- 
voice of  imported  merchandise  ordered  by  the 
collector  to  be  returned,  and  not  merely  the 
actual  damages  sustained  by  the  United  States 
by  reason  of  ita  nonreturn,  is  the  measure  of  . 
recovery  for  the  breach  of  the  obligation  in- 
curred m  a  redelivery  bond  taken  by  the  oc^ec- 
tor  under  the  authority  of  Bey.  St  U.  S.  { 
2899  [U.  S.  Comp.  St  1901,  p.  1921],  to  re- 
turn any  requir^  package  unopened,  or  to  pay 
double  ita  value  as  a  condition  of  being  dis- 
charged from  the  full  penalty  of  the  bond.— Id. 

The  enforcement  of  the  penalty  prescribed 
in  a  redelivery  bond  taken  by  a  collector  under 
the  authority  of  Rev.  St  U.  S.  S  2899  [U.  S. 
Comp.  St  1901,  p.  1921],  for  the  nonreturn  un- 
opened of  any  required  package  of  an  invoice 
of  imported  merchandise,  is  not  precluded  by 
the  provision  of  section  961  [U.  S.  Comp.  St 
1901,  p.  699],  that  in  suite  to  recover  Uie  for- 
feiture annexed  to  a  bond  or  other  specialty, 
where  the  forfeiture,  breach,  or  nonperform- 
ance appears  by  default  or  confession  of  the  de- 
fendant or  upon  demurrer,  the  court  shall 
render  judgment  for  the  plaintiff  for  so  much  as 
is  due  according  to  equity.— Id. 

^=>91.  Withdrawal  from  bond* 
See  IS  Cent  Dig.  Cust  Dut  I  US. 

Section  2970  provides  that  merchandise  in 
a  "bonded  warehouse  may  be  withdrawn  for  con- 
sumption within  one  year  from  the  date  of  origi- 
nal importation  on  payment  of  the  duties  and 
charges  to  which  it  may  be  subject  by  law  at 
the  time  of  such  withdrawal;  and  after  the 
expiration  of  one  year  from  the  date  of  original 
importation,  and  until  the  expiration  o^  three 
years  from  such  date,  any  menzhandise  In  bond 
may  be  withdrawn  for  consumption  on  payment 
of  the  duties  assessed  on  the  original  entry  and 
charges,  and  an  additional  duty  of  10  per  cent 
of  such  duties  and  charges."  Held,  that  the 
first  clause  merely  requires  that,  if  a  change  is 
made  in  the  rate  of  duty  while  goods  are  in 
bond,  they  ma^  be  withdrawn  within  one  year 
from  the  original  importation  on  payment  of 
duty  according  to  the  new  rate;  and  the  second, 
that  if  the^  remain  more  than  one  year  they 
may  be  withdrawn  within  three  years  upon 
payment  of  the  duties  and  charges  assemed 
on  the  original  entry,  with  10  per  cent  in  ad- 
dition; therefore  this  section  does  not  require 
that  the  "liquidation"  under  section  2931  shall 
be  made  at  the  date  of  the  final  withdrawal  for 
consumption.— Merritt  v.  Cameron,  137  U.  & 
542,  11  S.  Ct  174,  34  L.  Ed.  772. 
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When  goods  are  imported  at  New  York,  and 
thence  shipped  in  bond,  without  appraisement 
or  liquidation,  to  Chicago,  under  Act  of  June  10, 
1880,  the  date  of  their  arrival  at  New  York 
must  be  considered  the  "date  of  original  im- 
portation/' within  the  meaning  of  Rev.  St.  § 
2070.  and,  in  order  to  save  the  additional  duty 
of  10  per  cent.,  the  goods  must  be  withdrawn 
from  bond  within  one  year  from  that  date. — 
Seeberger  v.  Schweyer,  153  U.  S.  609,  14  S. 
Ct.  881,  38  L.  Ed.  839. 

^s»92.  Fees  and  oharses. ' 

Sm  15  Cent  Dig.  Cust.  Dut.  if  207,  220. 

Where  goods  without  invoice  and  unclaimed 
are  sent  to  a  general  order  warehouse,  and  sub- 
sequently, upon  the  application  of  the  assignees 
of  the  bill  of  lading  for  entry  of  the  same,  are 
sent  to  the  public  store  for  examination  and 
appraisement,  the  charges  for  cartage  to  the 
appraiser's  store  and  for  storage  and  labor 
there  may  properly  be  exacted  from  the  import- 
er, although  the  value  of  the  goods  is  less  than 
$100.  Rev.  St  §S  2859-2965.— Kennedy  v. 
Magone,  158  U.  S.  212,  15  S.  Ct.  814,  39  L. 
Ed.  954,  affirming  judgment  (C.  C.)  41  F.  76& 

V.   PAYMENT  ANB  COLLECTION,  BE- 
FUNBING,  AND  DRAWBACK. 

Due  process  of  law,  see  Constitutional  Law, 
^=s>305. 

^=>95.  Payment  under  protest. 

See  15  Cent.  Dig.  Cust  Dut.  SS  231,  238-241. 

Rev.  St.  §  2931,  providing  that  the  decision 
of  the  collector  of  customs  as  to  the  rate  and 
amount  of  duties  shall  be  final,  unless  the  own- 
er, etc.,  **8hall  within  ten  days  after  the  ascer- 
tainment and  liquidation  of  the  duties  «  «  * 
give  notice  in  writing  to  the  collector  on  each 
entry,  if  dissatisfied  with  his  decision/'  setting 
forth  the  grounds  of  objection,  etc.,  fixes  the 
limit  beyond  which  notice  cannot  be  given,  and 
does  not  fix  the  fimal  ascertainment  and  liquida- 
tion of  duties  as  the  time  at  which  the  notice 
may  be  first  ^ven;  and  notice  given  after  the 
collector's  estimation  of  the  rate  and  amount, 
and  before  final  ascertainment  and  liquidation 
as  stamped  on  the  entry,  is  good. — Davies  v. 
Miller,  130  U.  S.  284,  9  S.  Ct.  560,  82  L.  Ed. 
932. 

Insertion  by  importers,  on  entries  and  in- 
voices, of  additional  charges,  in  order  to  avoid 
onerous  penalties  imposed  by  the  appraisers  for 
their  omission,  though  such  penalties  may  be  il- 
legal, renders  payment  of  the  increased  duties 
caused  thereby  involuntary.— Robertson  v, 
Frank  Bros.  Co.,  132  U.  S.  17,  10  S.  Ct.  5,  33 
L.  Ed.  236. 

Under  Rev.  St.  |  2931,  requiring  protests 
against  the  assessment  of  duties  to  be  filed  within 
10  days  from  the  ascertainment  and  liquidation 
of  them,  the  protest  must  be  filed  within  10  days 
from  the  decision  of  the  collector  at  the  time  of 
the  entry  of  the  goods  for  warehouse,  and  when 
filed  within  10  days  from  the  final  withdrawal 
of  the  goods  for  consumption  it  comes  too  late. — 
Cadwalader  v.  Partridge,  137  U.  S.  553,  11  S. 
Ct.  182,  34  L.  Ed.  783,  following  Merritt  v. 
Cameron,  137  U.  S.  542,  11  S.  Ct.  174,  34  L. 
Ed.  772. 

The  omission  of  the  date  from  a  protest  in 
proper  form,  and  attached  to  the  invoice  of  the 
merchandise  mentioned  therein,  is  immaterial. — 
Schell  V.  Fauche,  138  U.  S.  562,  11  S.  Ct.  376, 
34  L.  Ed.  1040,  affirming  judgment  (C.  C.) 
Faachifi  v.  ScheU,  33  F.  336. 

A  protest  against  the  payment  of  a  duty  of 
24  per  cent,  imposed  by  the  collector,  accom- 
panied with  a  claim  that  the  goods  are  only 
liable  to  a  duty  of  19  per  cent.,  "as  a  manufac- 


ture of  worsted,**  shows  that  it  was  the  import- 
er's intention  to  object  to  the  collector's  failure 
to  classify  the  goods  as  manufactures  of  worsted, 
and  sufficiently  complies  with  Act  Feb.  26.  1845, 
which  requires  the  importer  to  ^'distinctly  and 
specifically  set  forth  the  grounds  of  objection** 
to  the  payment  of  the  duty  imposed  by  the  col- 
lector.— Id. 

Goods  imported  in  1881,  composed  of  calf 
hair  and  cotton,  of  which  the  hair  constituted 
more  than  85  per  cent,  in  weight,  being  dutiable, 
under  Jftev.  St.  i  2504,  Schedule  M,  as  "manu- 
factures of  hair,  a  protest  against  a  classifica- 
tion of  them  under  the  first  clause  of  section 
2499,  as  nonenumerated,  which  claims  only 
that  thev  should  be  classified  under  the  second 
clause  of  section  2499,  is  insufficient. — Herrman 
V.  Robertson,  152  U.  S.  521,  14  S.  Ct.  686,  38 
L.  Ekl.  538,  affirming  (C.  C.)  41  F.  881. 

Rev.  St  I  3011,  as  amended  by  Act  Feb. 
27,  1877,  provides  that  "any  person  who  shall 
have  made  payment  under  protest"  in  order  to 
obtain  possession  of  his  goods  may  sue  to  re- 
cover back  any  excess  paid,  "but  no  recovery 
shall  be  allowed  *  *  *  unless  a  protest  and 
appeal  shall  have  been  taken  as  provided  in  sec- 
tion 2931."  Section  2931  required  a  notice  in 
writitag,  specifying  the  grounds  of  objection  to 
the  amount  of  duties  claimed,  to  be  given  with- 
in 10  days  after  the  ascertainment  and  liquida- 
tion of  the  duties,  and  pro\ided  that  the  ac- 
tion to  recover  the  duties  must  be  brought  with- 
in 90  days  after  the  decision  on  appeal  by  the 
secretary  of  the  treasury.  Held,  that  a  right 
of  action  accrued  to  an  importer  who  paid  the 
duties  complained  of  in  order  to  get  possession 
of  his  merchandise,  if  he  made  his  protest  with- 
in 10  days  after  the  ascertainment  and  liquida* 
tion  of  the  duties,  it  not  being  necessary  that 
protest  be  made  before  payment  14  C.  C.  A. 
205,  66  F.  969.  affirmed.— .Saltonstall  v.  Birt- 
weU,  17  S.  Ct  19,  164  U.  S.  54,  41  L.  Ed.  348. 

^=»96«  Actions  for  duties. 

See  15  Cent  Dig.  Cust  Dut.  9fi  222,  224-22ft. 

Bill  by  United  States  to  recover  for  fraud 
difference  between  duties  paid  and  those  which 
should  have  been  paid  must  conform  to  general 
rule  of  pleading  where  recovery  is  sought  for 
fraud.— United  States  v.  Sherman  &  Sons  Co., 
35  S.  Ct  520,  237  IT.  S.  146,  59  L.  Ed.  883. 

^=>98.  liien  of  currier  and  oolleetion  ot 
carrier*s  ol&arses. 

See  15  Cent.  Dig.  Cust  Dut.  9  228. 

The  terminal  carrier,  which,  under  its  tar- 
iff agreements,  has  paid  the  duties  exacted  un- 
der the  laws  of  the  United  States  on  bonded 
goods  at  the  port  of  entry  that  the  initial  car- 
rier was  forced  to  pay  in  order  to  regain  pos- 
session and  forward  the  goods,  has  a  lien  on 
such  goods  for  the  amount  of  such  duties. 
Judgment  Pearce  v.  Wabash  R.  Co.,  89  Mo. 
App.  437,  reversed.— Wabash  R.  Co.  v.  Pearce, 
24  S.  Ct  231,  192  U.  S.  179,  48  L.  Ed.  397. 

The  right  of  a  terminal  carrier  to  a  lien 
for  the  amount  paid  by  it  to  satisfy  the  duties 
exacted  under  the  laws  of  the  United  States  on 
bonded  goods  at  the  port  of  entry  is  not  de- 
feated fciause  the  initial  carrier  wrongfully 
changed  their  bonded  destination,  to  the  own- 
er's damage,  where  t^ie  contract  of  shipment 
stipulated  that  each  carrier  should  be  liable 
only  for  loss  or  damage  accruing  upon  its  own 
road,  and  that  such  carriers  should  not  be 
jointly  liable,  nor  either  for  any  loss  or  dam- 
age accruing  upon  the  road  of  the  other. — Id. 

^=»100.  Drawbacks. 

See  16  Cent.  Dig.  Cust  Dut  i  230. 

The  provision  in  Act  March  3,  1883,  allow- 
ing, as  amended  by  Act  June  19,  1886,  a  draw- 
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back  of  75  cents  per  ton  on  imported  coal  used 
by  United  States  vessels,  was  repealed  by  Act 
Oct.  1,  1890,  «  26  (26  Stat  567),  merely  impos- 
ing a  duty  of  75  cents  per  ton  on  imported  coal; 
and  the  drawback  was  not  continued  in  force 
by  the  provision  in  the  latter  act  that  there 
should  be  allowed,  on  the  exportation  of  articles 
into  which  imported  materials  entered,  a  draw- 
back equal  in  amount  to  the  duties  paid  on  such 
materials  less  1  per  cent,  thereof,  and  that  the 
drawback  on  any  article  "allowed  under  exist- 
ing law'*  should  be  continued  "at  the  rate  here- 
in provided."— United  States  v.  Allen,  163  U.  S. 
499,  16  S.  Ct.  1071,  41  L.  Ed.  242,  reversing 
judgment  (D.  C.)  52  F.  575,  and  58  F.  864,  7 
C.  C.  A.  547. 

Boxes  put  together  in  this  country  from 
imported  shooks,  and  with  nails  made  here  from 
imported  rods,  are  not  "wholly  manufactured" 
in  this  country,  so  as  to  be  entitled  to  a  draw- 
back, under  Rev.  St.  8  3019;  and,  while  the 
nails  may  be  considered  as  wholly  manufactur- 
ed here,  they  lost  their  identity  m  the  box,  so 
that  no  separate  drawback  can  be  allowed  on 
them.— Tide-Water  Oil  Co.  v.  United  States,  18 
S.  Ct  837,  171  U.  S.  210,  43  U  Ed.  139. 

A  drawback  of  duties  upon  imported  bottles 
and  corks  used  in  the  manufacture  of  bottled  beer 
cannot  be  allowed  under  Tariff  Act  1890,  §  25 
(26  Stat  567,  617,  c.  1244).  allowing  drawback 
of  duties'  on  imported  materials  used  in  the 
manufacture  of  exported  articlesi,  since  the 
bottles  and  corks  are  not  "imported  materials," 
but  finished  products  and  usable  for  any  liquor 
which  the  importer  may  choose  to  put  in  them; 
and  the  fact  that  the  beer  must  be  steamed 
after  bottling,  to  kill  yeast  germs,  and  for  that 
purpose  must  be  inclosed  in  some  vessel  to  pre- 
vent the  escape  of  the  carbonic  gas,  does  not 
convert  the  bottle  from  an  incasement  into  an 
ingredient— Joseph  Schlitz  Brewing  Co.  v.  Unit- 
ed States,  21  S.  Ct  740,  181  U.  S.  584,  45  L. 
Ed.  1013. 

The  drawback  provided  for  by  Act  Cong. 
Aug.  27,  1894,  c.  349,  S  22,  28  Stat  551,  re- 
enacted  as  Act  July  24,  1897,  c.  11,  §  30,  30 
Stet  211  [U.  S.  Comp,  St.  1901,  p.  1991],  "on 
the  exportation"  of  articles  manufactured  from 
imported  materials  on  which  duties  had  been 
paid,  will  not  be  allowed  on  goods  placed  on 
board  a  vessel  bound  for  a  foreign  port,  to  be 
used  and  consumed  on  board  the  vessel  during 
its  voyage,  and  in  fact  so  used  and  consumed. 
Judgment,  37  Ct  CI.  101,  affirmed.— Swan  & 
Finch  Co.  v.  United  States,  23  S.  Ct  702,  190 
U.  S.  143,  47  L.  Ed.  984. 

Imported  corks  used  in  bottling  beer  for  ex- 
port are  not  articles  manufactured  from  im- 
ported materials  within  the  meaning  of  Act 
Oct  1,  1890,  c  1244,  |  25,  26  Stat  617.  allow- 
ing a  drawback  of  duties  on  such  articles  when 
exported,  although  such  corks  were  subjected  to 
a  special  treatment  after  importation  to  make 
them  fit  for  the  purpose  intended.  Judgment 
(1906)  41  Ct  CI.  389,  affirmed.— Anheuser- 
Busch  Brewing  Ass'n  y.  United  States,  28  S. 
Ct  204,  207  U.  S.  556,  52  L.  Ed.  336. 

VI.  RECOVEBT  OF  DUTIES  PAID. 

Directing  judgment  in  lower  court  in  action  to 
recover  duties  paid,  see  Appeal  and  Error, 
<©=>1176. 

Direction  of  verdict,  in  action  to  recover  duties 
paid,   see   Trial,   ^=»170. 

Limitation  of  action  to  recover  duty  paid,  see 
Limitation  of  Actions,  ^=:>2,  119. 

Objection  to  evidence,  in  action  to  recover  duty 
paid,  see  Trial,  ^=»S4. 

Beview  of  decisions,  see  Appeal  and  Error,  ^=s> 
170. 

Right  to  trial  by  jury  in  action  to  recover  du- 
ties, see  Jury,  ^^12. 


^=>101.  Rislit  of  aetion  in  senermL 

See  15  Cent  Dig.  Gust  Dut  |  3XL 

Rev.  St  IS  2907,  2908^  required  the  col- 
lector, in  determining  the  dutiable  value  of  mer- 
chandise, to  add  to  the  cost  of  the  goods  in  the 
principal  markets  of  the  country  from  whence 
they  were  imported,  at  the  time  of  exportation, 
the  cost  of  transportation,  etc.,  from  the  place 
of  production  to  the  vessd  in  which  they  were 
shipped.  The  consignors  of  goods  shipped  after 
the  passage  of  Act  March  3,  1883  (22  Stat. 
481),  repealing  said  sections,  being  unaware  of 
that  act,  sent  a  consular  invoice,  stating  the 
value  of  the  goods  "free  on  board."  Held,  that 
if  this  included  charges  for  transportation,  etc., 
from  the  place  of  production  to  the  vessel,  do- 
ties  levied  and  paid  on  the  amount  of  such 
charges  could  be  recovered.- Robertson  v.  Brad- 
bury, 132  U.  S.  491,  10  S.  Ct  158,  33  U  Ed. 
405. 


A  right  of  action  against  a  collector  to 
cover  back  moneys  exacted  by  him,  under  color 
of  the  revenue  laws,  upon  goods  which  have 
never  been  imported  at  all,  but  which  the  plain- 
tiff entered  as  imported  merchandise,  with  a 
protest  against  the  exaction  of  duties  upon 
them  as  such,  in  order  to  prevent  the  seisure  of 
the  property,  is  not  waivea  by  the  failure  to  re- 
fuse to  enter  the  goods  and  then  bring  an  action 
of  replevin  to  recover  their  possession,  since,  if 
replevin  would  lie,  the  plaintiff  might  waive  the 
tort  and  proceed  in  assumpsit. — De  Lima  v. 
BidwcU,  21  S.  Ct  743,  182  U.  S.  1,  45  U  Ed. 
1041. 

^=9102.   Statutory  prorfaioiui. 

See  15  Cent  Dig.  Oust  Dut   H  231-251. 

The  right  to  maintain  an  action  at  law 
against  the  collector  to  recover  excessive  duties 
paid,  whether  existing  by  virtue  of  the  statu- 
tory or  common  law,  was  taken  away  by  sec- 
tions 25  and  29  of  the  customs  administrative 
act  of  June  10,  1890.— Schoenfeld  v.  Hendricks, 
152  U.  S.  691,  14  S.  Ct  754,  38  L.  Ed.  601. 

The  right  which  the  owner  of  merchandise 
may  have  against  a  collector,  in  cases  not  fall- 
ing within  the  customs  administrative  act  to 
recover  money  exacted  as  duties,  is  not  taken 
away  by  the  repeal  of  Rev.  St.  U.  S.  I  3011, 
or  by  the  provision  of  Customs  Administrative 
Act  June  10,  1890,  c.  407,  §  25.  26  Stat  141 
[U.  S.  Comp.  St  1901.  p.  1896],  declaring  that 
no  collector  shall  be  liable  on  account  of  his 
rulings  or  decisions  as  to  duties,  or  the  collec- 
tion of  any  dues,  charges,  or  duties  on  or  on 
account  of  such  merchandlBe. — De  Lima  ▼.  Bid- 
well,  21  S.  Ct.  743,  182  U.  S.  1,  45  L.  Ed.  1041. 

Any  recognition  by  congress  of  the  right  to 
collect  duties  upon  importations  from  Porto 
Rico,  or  of  the  status  of  that  island  as  a  for- 
eign country,  which  was  made  by  the  act  of 
congress  of  March  24,  1900  (31  Stat  51),  apply- 
ing for  the  benefit  of  Porto  Rico  the  amount 
of  the  customs  revenue  received  on  importations 
from  that  island  since  its  evacuation  by  the 
Spanish  forces,  can  have  no  retroactive  effect 
as  to  moneys  theretofore  paid  as  duties  under 
protest,  for  which  an  action  to  recover  back 
had  already  been  brought. — Id. 

^=»103.   Coaditioiui  precedent. 

See  15  Cent  Dig.  CuBt  Dut  §S  232-241. 

^=9105.  —  Protest. 

See  16  Cent  Dig.    Cust   Dut.  %%  233-24t 

'  A  protest  against  paying  35  per  cent  duty 
on  a  carriage  brought  into  the  United  States 
by  the  owner,  which  states  that  the  carriage  is 
**personal  effects,"  and  had  been  used  over  a 
year  (as  shown  by  affidavit),  and  that  under 
Kev.  St.  H  2505,  "personal  effects  in  actual  use'.* 
are  free  from  duty,  is  a  sufficient  protest  on 
which  the  amount  paid  for  duty  can  be  recov- 
ered back  on  the  ground  that  the  carriage  was 
I  free  from  duty  as  "household  effects,**  under  the 
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same  section.— Arthar  ▼.   Morgan,  112  U.  S. 
495,  6  S.  Ct.  241,  28  U  Ed.  825. 

Where  duties  are  illegally  exacted,  and  they 
are  paid  after  the  delivery  of  the  goods  to  the 
importer,  such  duties  cannot  be  recovered  back, 
although  it  appears  that  the  payment  was  made 
by  the  importer  under  protest. — Porter  v.  Beard, 
124  U.  S.  429,  8  S.  Ct  554,  31  Ia  Ed.  490;  Ross- 
man  ▼.  Hedden,  145  U.  S.  561.  12  S.  Ct.  925, 
ae  Ix  Ed.  817,  affirming  (C.  C.)  37  F.  99. 

A  protest  against  the  payment  of  a  duty  of 
60  per  cent,  on  an  importation  of  **cotton  gloves 
mixed  with  silk,  *  «  *  although  the  article 
is  only  liable  to  a  duty  of  35  per  cent,  less  10 
per  cent.,  being  composed  of  cotton  and  silk, 
cotton  chief  part,  the  duty  of  60  per  cent,  being 
only  legal  where  silk  is  the  chief  part,*'  shows 
that  it  was  the/  importers'  intention  to  object  to 
the  goods  being  classified,  under  Act  June  30, 
1864.  §  8  (13  Stat.  202>.  as  silk  srloves,  or  Act 
March  3,  1865,  §  3  (13  Stat.  402).  as  ready- 
made  clothing  of  silk,  or  of  which  silk  shall  be 
the  component  material  of  chief  value,  and  is 
a  sufficient  compliance  with  the  statute  (Act 
Feb.  26,  1845).  It  is  not  necessary  that  the 
protest  should  specify  under  what  provision  the 

goods  were  dutiable.— Heinse  v.  Miller,  144  U. 
I:  28, 12  S.  Ct  604,  36  L.  Ed.  333. 

Certain  codfish,  not  pickled,  but  cured  with 
dry  salt,  were  imported  in  barrels,  and  errone- 
ously assessed,  under  Act  March  3,  1883  (22 
Stat  503),  Schedule  G.  as  "pickled"  fish.  The 
importers  filed  a  protest  reading,  "We  under- 
stand that  you  have  assessed  duties  at  the  rate 
of  one  cent  per  lb.  as  'pickled  fish,*  whereas 
they  are  *dry  fish*  and  the  duty  should  be  but 
one-half  cent  per  lb."  Held,  that  this  was 
insufficient  to  indicate  the  true  classification, 
namely,  "fish  prepared  or  preserved."  on  which 
the  duty  was  25  per  cent,  ad  valorem,  and 
therefore  an  action  to  recover  the  excess  of 
duty  could  not  be  maintained. — ^Presson  v.  Rns- 
aell,  152  U.  S.  577, 14  S.  Ct  725.  38  U  Ed.  559. 

Cases,  cans,  and  cost  of  packing  were  er- 
roneously included  in  an  assessment  of  canned 
blueberries  entered  (October  22,  1887)  at  East- 
port,  for  warehouse  and  .immediate  transporta- 
tion, without  being  removed  from  the  steamship 
while  in  transit  to  Boston.  The  collector  at 
Eastport,  having  refused  to  correct  the  error 
upon  notice  from  the  collector  at  Boston,  was 
instructed  (November  11,  1887)  by  the  secre- 
tary of  the  treasury,  upon  the  report  of  the 
collector  at  Boston,  to  make  the  correction. 
The  goods  were  subsequently  *  (November  18. 
1887)  entered  at  Boston  for  rewarehousing  and 
withdrawal,  and,  the  collector  having  included 
the  cases,  cans,  and  cost  of  packing  in  this 
assessment,  the  importers  filed  a  protest,  and 
maHed  notice  thereof  to  the  collector  at  East- 
port  Held,  under  Rev.  St.  §  2931,  that.  East- 
port  being  '*the  port  of  importation  and  entry" 
of  these  goods,  the  decision  of  the  collector  at 
that  port  as  to  the  rate  and  amount  of  duties 
to  be  paid  was  "the  ascertainment  and  liquida- 
tion of  the  duties  by  the  proper  officers  of  the 
customs;"  and  the  plaintiffs,  not  having  given 
notice  in  writing  gt  their  objection  to  that  deci- 
sion within  10  days  thereafter,  cannot  maintain 
an  action  to  recover  back  the  whole  or  any  part 
of  the  duties  paid.— Saltonstall  v.  Russell,  152 
U.  S.  628,  14  S.  Ct.  733,  38  U  Ed.  576. 

^=»107«  Hefenses. 

See  15  Cent  Dig.  Gust  Dut  f  24S. 

Where  the  complaint  alleges  that  defendant, 
as  collector,  exacted  more  than  the  true  amount 
as  duty  on  certain  goods,  and  the  answer  alleges 
that  the  amount  collected  was  the  amount  prop- 
erly due  according  to  the  rate  of  duty  imposed 
by  law  on  the  goods  in  question,  the  fact  that 
the  duty  was  assessed  on  the  theory  that  the 


goods  contained  wool  does  not  prevent  defend- 
ant from  showing  that,  though  they  contained 
no  wool,  they  were  liable  on  other  grounds  to 
the  amount  of  duty  collected. — Herrman  v.  Mil- 
ler, 127  U.  S.  363,  8  S.  Ct.  1090,  32  U  Ed.  186. 

^=s>108.  Persoiui  entitled  to  sue. 

See  15  Gent^  Dig.  Gust  Dut  S  244. 

_  Under  Rev.  St  §§  2931,  3011,  only  the  im- 
porter of  goods  can  sue  to  recover  duties  paid 
under  protest,  and  no  mere  assignee  of  the  claim 
can  maintain  the  action.— Hager  v.  Swayne,  149 
U.  S.  242,  13  8.  Ct  841,  37  L.  Ed.  719.  dis- 
tinguishing (Castro  V.  Seeberger  (C.  O.)  40  F. 
ool. 

One  who  purchased  goods  then  in  bond, 
pending  an  appeal  to  the  secretary  of  the  treas- 
ury in  respect  to  the  duties  assessed,  and,  after 
an  adverse  decision,  paid  the  duties  in  order  to 
obtain  possession,  was  not  a  mere  assignee  of 
the  claim  for  excess  of  duties,  and  was  there- 
fore not  debarred  from  suing  to  recover  the 
same.— Seeberger  v.  Castro,  153  U.  S,  32,  14  • 
S.  Ct.  766,  38  L»  Ed.  624;  Spalding  v.  Same, 
153  U,  S.  ,S8,  14  S.  Ct.  768,  38  L.  Ed.  626.  af- 
firming judgment  Castro  v.  Seeberger  (C.  C.)  40 
F.  531,  and  distinguishing  Hager  v.  Swayne  149 
U.  S.  242,  13  S.  Ct  841,  37  L.  Ed.  719. 

^=:>111.  Time  to  rae  and  limitatioiui. 

See  16  Cent  Dig.  Gust  Dat  S  246. 

The  right  of  action  against  a  collector  of 
customs,  under  Rev.  St.  |  2931,  to  recover  du- 
ties illogaUy  exacted,  does  not  arise  until  after 
a  decision  of  the  secretary  of  the  treasury  ad- 
verse to  the  claimant,  and  is  barred  if  not 
brought  within  90  days  from  such  adverse  de- 
cision ;  but  it  is  provided  that,  if  the  decision  is 
delayed  more  than  90  days  from  the  date  of  the 
appeal,  the  claimant  may  treat  the  dela^  as  a 
denial,  and  bring  suit,  or  wait  nntil  a  decision  is  ' 
rendered.  Held,  that  the  remedy  is  exclusive, 
and  that  it  was  error  to  apply,  as  a  bar,  the 
limitation  prescribed  by  the  state  statute. — ^Am- 
son  V.  M«irphy,  109  U.  S.  238,  3  S.  Ct  184,  27 
L.  Ed.  920. 

<S=»112.  Pleadins. 

See  15  Cent  Dig.  Gust  Dut  8  247. 

Under  I^ev.  St  S  3012,  providing  for  a  bill 
of  particulars  in  suits  to  recover  duties,  the 
declaration  need  not  show  that  the  action  was 
brought  within  the  time  limited  by  statute. — 
Beard  v.  Porter,  124  U.  S.  437,  8  S.  Ct.  556, 
31  L.  Ed.  492. 

Code  Civ.  Proc.  N.  Y.  |  522,  provides  that 
each  material  allegation  of  the  complaint  not 
controverted  by  the  answer  must  be  taken  as 
true.  A  complaint  to  recover  an  excess  of  du- 
ties exacted  alleged  that  plaintiff  "duly  made 
and  filed  due  and  timely  protest  in  writing,"  and  . 
"duly  appealed  to  the  secretary  of  the  treas- 
ury," and  "that  90  days  have  not  elapsed  since 
the  decision  of  the  secretary."  These  allega- 
tions were  not  denied  in  the  answer.  Held,  that 
defendant  could  not  move  for  a  verdict  on  the 
ground  that  the  protest  was  premature,  and 
that  no  proof  was  offered  that  there  was  an  ap- 
peal to  the  secretary,  or  a  decision  on  such  ap- 
peal, or  of  the  date  of  such  decision,  to  show 
that  suit  had  been  brought  in  time. — Robert- 
son V.  Perkins,  129  U.  S.  233,  9  S.  Ct.  279,  32 
li.  Ed.  680,  reversing  (C.  C.)  Perkins  v.  Rob- 
ertson, 29  F.  842. 

^=»113.  Evidenoe. 

See  16  Cent.  Dig.  Gust  Dut  §8  248-250. 

It  is  incumbent  on  an  importer  to  show,  in 
order  to  recover  money  paid  to  a  collector,  under 
Rev.  St  I  3011.  amended  by  Act  Feb.  27,  1877, 
c.  69  (19  Stat.  247),  not  only  due  protest  and  ap- 
peal to  the  secretary  of  the  treasury  within  30 
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days  after  the  liquidation,  but  also  a  decision  on 
such  appeal,  and  a  bringing  of  a  suit  within  the 
90  days  limited  by  Id.  §  2931,  after  the  decision, 
or  else  that  there  has  been  no  decision,  and  the 
prescribed  time  after  the  appeal  has  elapsed.^- 
Arnson  v.  Murphy,  115  U.  S.  579,  6  S.  Cft.  185, 
29  U  Ed.  491,  affirming  (C.  C.)  24  F.  355. 

Rev.  St  §  2901,  provides  the  manner  in 
which  an  examination  of  imported  goods  shall 
be  conducted  on  appraisement.  In  an  action 
by  an  importer  to  recover  an  alleged  excess  of 
duties  collected,  it  is  competent  for  the  importer 
to  show  that  the  appraisement  was  void  by  evi- 
dence that  the  examination  was  not  conducted 
as  required  by  law.— Oelbermann  ▼.  Merritt, 
123  U.  S.  356,  8  S.  Ct.  151.  31  h,  Ed.  164; 
Mustin  V.  Gadwslader,  123  U.  S.  369,  8  S.  Gt 
158,  31  L.  Ed.  169. 

In  an  action  to  recover  an  alleged  excess 
of  duties  exacted  by  a  collector,  it  is  compe- 
tent for  the  importer  to  prove  the  appraisement 
void  by  showing  that  the  merchant  appraiser 
was  not  "familiar  with  the  character  and  value 
of  the  goods  in  question,"  as  cequired  by  Kev. 
St  {  2930.-Id. 

The  evidence  of  a  merchant  appraiser,  ap- 
pointed, under  Rev.  St.  §  2930,  to  value  the 
goods  imported,  is  admissible  to  show  that  the 
appraiser  did  not  possess  the  qualifications  re- 
quired by  that  section,  and  to  show  the  extent 
and  character  of  the  examination  made. — Id. 

In  an  action  to  recover  duties  paid,  it  is  not 
competent  to  ask  a  merchant  appraiser  if  he 
proceeded  with  the  appraisement  in  accordance 
with  the  instructions  of  the  secretary  of  the 
treasury  of  June  9,  1885.  since  the  question 
merely  calls  for  the  witness  opinion. — ^Auffmordt 
V.  Hedden,  137  U.  S.  310.  11  S.  Ot.  103,  34  L. 
Ed.  674,  affirming  judgment  (C.  C.)  30  F.  360. 

A  report  received  by  the  collector  from  a 
United  States  consul  in  the  country  from  which 
the  goods  were  imported,  purporting  to  be  a 
memorandum  made  by  a  government  silk  expert 
concerning  undervaluations  of  certain  merchan- 
dise, which  embraced  the  goods  in  question,  was 
inadmissible,  since  it  did  not  appear  that  it  was 
used  at  the  appraisals,  and,  if  it  had  been,  its 
use  would  have  been  proper.— Id. 

Two  papers  pasted  together,  and  attached 
to  the  entry  by  a  wafer,  the  first  of  which  pro- 
tested against  the  imposition  of  excessive  duties, 
and  the  second  against  the  exaction  of  illegal 
commissions,  are  admissible  as  one  protest, 
though  only  the  second  paper  was  signed  by  the 
importer,  especially  where  it  appears  from  the 
.records  of  the  custom  house  that  the  two  papers 
were  regarded  as  one  protest  against  two  illegal 
exactions.— Schell  v.  Fauch^,  138  U.  S.  562,  11 
S.  Ct  376,  34  L.  Ed.  1040,  affirming  judgment 
(C.  C.)  Fauch6  V.  ScheU,  33  F.  336. 

Under  Act  Feb.  26,  1846,  which  required  a 
written  protest  signed  by  the  importer  at  or 
before  the  payment  of  duties,  to  enable  him  to 
maintain  an  action  against  the  collector  for  the 
recovery  of  excessive  charges,  but  which  did 
not  specify  the  person  on  whom  or  the  manner 
in  which  the  protest  was  to  be  served,  a  custom 
prevailed  of  passing  protests  in  with  the  entry 
of  the  merchandise.  Heldj  in  an  action  to  re- 
cover baclq  duties  paid  under  protest  and  tried 
many  years  after  the  occurrence  of  the  transac- 
tion, that  the  production  of  the  protests  from 
the  proper  repository  gave  rise  to  the  presump- 
tion that  they  were  properly  served,  according  to 
the  custom,  and  on  the  day  of  their  date,  and 
that  they  were  admissible  without  specific  proof 
on  whom  and  the  time  when  they  were  served. 
—Id. 

The  failure  of  the  customhouse  officials  to 
make  a  record  of  a  protest  against  the  imposi- 
tion of  an  excessive  duty,  as  required  by  treas- 
ury regulation  No.  387,  does  not  render  the  orig- 
inal protest  inadmissible  in  an  action  for  the  re- 
covery of  the  excess. — Id« 


In  an  action  to  recover  duties  paid  under 
protest  after  a  reappraisement,  the  question  be- 
ing as  to  whether  there  had  been  a  substantial 
reappraisement  according  to  law,  it  was  not  er- 
ror to  admit  over  a  mere  general  objection,  a 
paper  presented  to  the  general  appraiser  at  the 
time  of  the  reappraisement  stating  that  the  im- 
porters demanded  to  be  present  during  the  same, 
personally,  as  well  as  by  their  employes  and 
agents,  to  furnish  witnesses  of  the  true  dutiable 
value  of  the  goods,  and  to  cross-examine  wit- 
nesses who  testify  against  the  correctneab  of  the 
invoice ;  and  also  alleging  that  the  merchant  ap- 
praiser was  not  qualified  to  act  under  the  stat- 
ute; since  the  paper  was  not  introduced  for 
the  purpose  of  showing  that  the  importers  had 
the  rights  which  they  claimed,  but  merely  to 
show  that  they  protested  seasonably.— Hedden  v. 
Iseim,  142  U.  S.  676,  12  S.  Ct  330,  35  L.  Ed. 
1155. 

In  an  action  to  recover  duties  paid,  the 
plaintiff  having  claimed  that  by  custom  a  ton  of 
iron  ore  was  a  ton  dried  at  212 **  Fahrenheit  it 
was  proper  to  admit  evidence  for  defendant  that 
native  ores  of  the  same  kind  as  those  imported 
were  dealt  in  in  the  United  States. without  any 
allowance  for  moisture. — Eamshaw  v.  Cadwala- 
der,  145  U.  S.  247, 12  S.  Ct  861,  36  L.  Ed.  693. 

In  an  action  by  an  importer  against  a  col- 
lector to  recover  an  excess  of  duty  exacted  by 
defendant  on  certain  importations,  where  it  was 
not  claimed  in  the  protest  under  which  the  duty 
was  paid  that  any  reappraisal  was  called  for  and 
refused,  evidence  as  to  what  plaintiflTs  mana- 
ger said  to  an  assistant  appraiser  as  to  the  pro- 
duction of  evidence  of  value  of  the  goods,  and 
of  his  conversation  with  the  collector  about  a 
reappraisal  or  a  call  for  reappraisal  had  after 
the  appraisement,  is  incompetent. — Origet  v. 
Hedden,  155  U.  S.  228,  15  S.  Ct  92,  39  ll  Ed. 
130. 

In  an  action  by  an  importer  against  a  collec- 
tor to  recover  an  excess  of  duty  exacted  by  de- 
fendant on  certain  importations,  evidence  as  to 
whether  or  not  the  goods  in  the  several  cases 
were  all  of  the  same  character  as  to  value  is  im- 
material, where  it  appears  that  the  appraisers 
examined  one  case  of  each  importation. — Id. 

In  an  action  to  recover  duties  paid  under 
protest  on  certain  dress  goods,  where  the  trial 
was  had  many  years  after  the  date  of  importa- 
tion, no  pieces  of  the  goods  having  been  pre- 
served, held,  that  it  was  error  to  permit  the  in- 
troduction of  certain  samples  in  connection  with 
testimony  tending,  perhaps,  to  show  that  they 
somewhat  resembled  the  imported  goods,  but  not 
fairly  tending  to  establish  a  substantial  identity 
between  them. — Barney  v.  Rickard,  157  U.  S. 
352,  15  S.  Ct  642,  39  L.  Ed.  730. 

«=s>116.   Trial. 

See  16  Cent  Dig.  Gust  Dut  18  i62-2S6. 

In  an  action  to  recover  duties,  a  charge  to 
the  jury,  where  all  the  evidence  showed  that  the 
goods  were  **trlmming8,'*  that  it  is  the  use  to 
which  articles  are  chiefly  adapted,  and  for  which 
thev  are  used,  which  determines  their  character 
witnin  the  meaning  of  the  act;  that  they  will 
therefore  determine  to  which  use  the  articles  are 
chiefly  devoted ;  If  they  are  hat  trimmings,  and 
used  for  making  and  ornamenting  hats,  theo  the 
rate  of  duty  imposed  was  excessive,  and  the 

{>Iaintiff  is  entitled  to  recover;  if  they  are  chief- 
y  used  for  other  purposes,  tlie  defendants  must 
recover,— fairly  presents  the  question,  under  22 
Stat  512,  which  provides  for  a  dutv  on  trim- 
mings used  for  making  or  ornamenting"  hats.-— 
Hartranft  v.  Langfeld,  126  U.  S.  128,  8  S.  Ct 
732,  31  L.  Ed.  672. 

In  an  action  to  recover  duties  on  goods  claim- 
ed to  be  '* trimmings  used  for  making  or  orna- 
menting hats,"  the  refusal  of  an  instruction  in 
accordance  with  Rev.  St.  {  2499,  which  provider 
that,  if  a  nonenumerated  article  equally  resem- 
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bles  two  enumerated  articles,  it  shall  pay  the 
highest  duty  imposed  on  either,  is  immaterial 
where  the  jury  finds  that  the  goods  belong  to  an 
enumerated  class. — Id. 

The  question  of  similitude  is  one  of  fact  for 
the  jury.— Hefrman  v.  Miller,  127  U.  S.  363, 
8  S.  Ct.  1090,  32  L.  Ed.  186. 

The  question  whether  the  collector  acted 
within  the  power  given  him  by  statute  in  com- 
pelling the  importer  to  pay  duties,  not  only 
on  the  market  value  of  the  goods,  but  also  on 
an  additional  value  equal  to  a  reduction  made 
from  the  value  of  the  cases,  is  a  question  of 
law,  which  can  be  raised  by  the  importer  in  a 
suit  at  law  to  recover  overpayments. — Badger  v. 
Cnsimano,  130  U.  S.  39,  9  S.  Ct.  431,  32  L.  Ed. 
851. 

Under  Rev.  St.  |  2499,  providing  that  non- 
enumerated  articles  shall  pay  the  same  rate  of 
duty  as  enumerated  articles  to  which  they  bear  a 
similitude,  either  in  material,  quality,  texture, 
or  the  use  to  which  thev  may  be  applied,  it  is 

S roper  to  instruct  that  if  any  one  of  the  articles 
1  question  did  not  fall  within  the  class  of  ani- 
line dyes,  but  bore  a  similitude  in  material  or 
quality,  or  in  the  use  to  which  it  might  be.  ap- 
plied, to  what  were  known  as  "aniline  dyes** 
when  the  statute  imposing  the  duty  thereon  was 
enacted,  it  was  dutiable  at  the  same  rate  as  an 
aniline  dye,  and  that  the  mere  application  to 
the  dyeing  of  fabrics  would  not  create  a  simili- 
tude in  use;  but  if  there  were  a  similitude  in 
the  same  kind  of  dyeing,  producing  the  same 
colors  in  substantially  the  same  way,  so  as  to 
take  the  place  of  aniline  dyes  in  use,  then  there 
would  be  a  similitude  in  use.— ^ckhardt  y.  Mer- 
ritt,  132  U.  S.  252, 10  S.  Ct.  80,  33  L.  Ed.  353. 

After  such  instruction,  it  was  not  error  to 
refuse  to  instruct  that  if  the  jury  should  find 
that  any  one  of  the  articles  was  use^  as  a  substi- 
tute for  and  in  the  place  of  cochineal,  and  not 
as  a  substitute  for  any  aniline  dye  known  at  the 
time  of  its  introduction,  the  plaintiffs,  as  to  that 
branch  of  the  case,  would  be  entitled  to  a  ver- 
dict.—Id. 

Whether  certain  articles  shall  be  classed  as 
"philosophical  apparatus,"  dutiable  at  35  per 
cent.,  under  Schedule  N  of  Act  March  3,  1883 
(22  Stat  481),  or  as  "manufactured  articles,  or 
wares  not  specially  enumerated  or  provided  for 
in  this  act,"  and  composed  wholly  or  in  part  of 
any  metal,  is  to  be  determined  by  ascertaining 
whether  they  are  used  wholly  or  mainly  in  car- 
rying on  observations  and  experiments  of  a  phil- 
osophical character,  or  wholly  or  mainly  in  the 
practice  of  the  arts  and  professions,  and,  where, 
an  instrument  is  much  used  for  both  purposes,  it 
is  a  question  for  the  jury  to  determine  by  the 
preponderance  of  use.— Robertson,  v.  Oelschlaeg- 
cr,  137  U.  S.  436, 11  S.  Ct,  148,  34  h.  Ed.  744. 

In  an  action  to  recover  duties  paid  under 
protest  after  a  reappraisement,  it  is  not  error 
to  refuse  a  charge  that  the  statute  empowers  the 
secretary  of  the  treasury  to  establish  rules  and 
regulations,  not  inconsistent  with  the  laws  of 
the  United  States,  to  secure  a  just,  faithful, 
and  impartial  appraisal  of  all  imported  mer- 
chandise, when  the  court  has  already  in  effect 
stated  the  same  thing  in  its  remarks  denying  a 
motion  to  direct  a  verdict,  and  has  said  noth- 
ing inconsistent  therewith  in  its  general  charge. 
— Hedden  v.  Iselin,  142  U.  S.  676,  12  S.  Ct 
330,  35  L.  Ed.  1155. 

In  an  action  to  recover  duties  paid  under 
protest  after  a  reappraisement,  where  there  is 
evidence  tending  to  show  that  the  importer  may 
have  been  deprived  of  his  right  to  be  present 
at  the  examination  of  the  goods,  by  &e  ap- 
praisers, and  that  the  merchant  appraiser  was 
a  domestic  manufacturer  of  goods  competing 
with  the  imports  in  question,  or  that  he  enter- 
tained a  strong  prejudice  against  importers,  it 
is  proper  to  submit  to  the  jury  the  question  as 


to  whether  there  has  been  a  valid  reappraise- 
ment.—Id. 

The  question  whether  goods  are  known  to 
the  trade  simply  as  "webbing,"  or  as  both 
**webbing"  and  "goring,"  in  an  action  to  re- 
cover duties  paid,  is  a  question  for  the  jury, 
and  not  for  the  court.— Robertson  v.  Salomon, 
144  U.  S.  603,  12  S.  Ct  752,  36  L.  Ed.  560. 

In  an  action  to  recover  duties  paid  under 
protest,  the  inquiry  was  whether  the  goods 
were  dutiable,  under  Schedule  K  of  the  act  of 
March  3,  1883,  as  "knit  goods  made  on  knit- 
ting frames,*'  as  assessed  by  the  collector,  or 
under  Schedule  N,  as  "bonnets,  hats,  and  hoods 
for  men,  women,  and  children,"  as  claimed  by 
the  importer.  Held  that,  the  court  having-  of- 
fered to  submit  to  the  jury  the  question  wheth* 
er  the  word  "bonnet**  had  any  well-known  com- 
mercial meaning,  such  as  would  cover  the  goods 
in  question,  and  the  offer  being  declined  by 
plaintiffs,  a  verdict  was  properly  directed  for 
the  United  States;  for  this  was  the  only  ques- 
tion which  plaintiffs  could  properly  ask  to  have 
submitted.— Toplitz  v.  Hedden,  146  U.  S.  252, 
13  S.  Ct.  70,  36  L.  Ed.  961,  affirming  judgment 
(C.  C.)  33  F.  617. 

The  phrase,  "expressly  used  for  manure,*' 
means  used  "especially"  or  "particularly**  for 
manure;  and  when  there  is  testimony  that  an 
import  invoiced  as  "manure  salts,**  and  con- 
taining 90  to  95  per  cent,  of  sulphate  of  potash, 
and  more  than  40  per  cent,  of  pure  potash,  is 
used  as  a  fertilizer,  or  in  the  manuntcture  of 
fertilizers,  but  there  is  also  other  testimony 
that  it  is  used  for  other  purposes,  it  is  a  ques- 
tion for  the  jury  whether  or  not  it  is  used  "ex- 
pressly for  manure,"  as  above  defined. — Magone 
V.  Heller,  150  U.  S.  70,  14  S!  Ct  18,  37  L. 
Ed.  1001,  reversing  judgment  (C.  C.)  Heller  v. 
Magone,  38  F.  908. 

Findings  of  fact  made  by  the  court  (a  jury 
being  waived,  under  Rev.  St  {§  649,  700)  will 
not  support  a  judgment  for  the  importer,  if 
they  fail  to  show  what  duty  the  collector  charg- 
ed, and  to  sufficiently  describe  the  goods,  and  if 
it  does  not  appear  from  the  record  under  what 
provisions  the  respective  parties  claim.— Salton- 
stall  V.  Birtwell,  150  U.  S.  417,  14  S.  Ct.  169, 
37  L.  Ed.  1128. 

In  an  action  to  recover  back  duties  paid  on 
certain  fish  pastes,  known  in  the  trade  as  "an- 
chovy paste**  and  "bloater  paste,"  plaintiffs  gave 
evidence  that  the  goods  were  made  of  anchovies 
and  bloaters  ground  up  and  spiced ;  were  used 
as  food,  in  a  distinct  form,  or  as  an  appetizer, 
principally  in  a  sandwich,  or  sometimes  with  a 
cracker,  and  not  as  a  condiment;  and  that  the 
word  "sauces,**  as  used  in  commerce  in  1883 
and  previously,  was  applied  to  liquids  only,  and 
not  to  pastes.  Held,  that  this  evidence  was 
sufficient  to  warrant  a  jury  in  finding  that  the 
goods  were  not  "sauces,**  but  were  "fish  preserv- 
ed or  prepared,'*  within  the  meaning  of  Sched- 
ule G.  Act  March  3,  1883  (22  Stat  481),  and 
it  was  therefore  error  to  direct  a  verdict  on 
the  ground  that  as  matter  of  law,  and  without 
regard  to  commercial  usage,  the  articles  came 
within  the  words  "sauces  of  all  kinds.**— Bogle 
V.  Magone,  152  U.  S.  623,  14  S..Ct.  718,  38  L. 
Ed.  574,  reversing  judgment  (C.  C.)  40  F.  226. 

The  question  whether  particular  products, 
such  as  beans  and  lentils,  are  properly  classi- 
fiable under  "seeds**  or  "vegetables,**  is  a  mat- 
ter for  the  court  to  decide,  and  it  is  proper,  in 
such  case,  to  direct  a  verdict. — Sonn  v.  Magone, 
159  U.  S.  417,  16  S.  Ct  67,  40  L.  Ed.  203. 

^=:»118.   Appeal  and  error. 

See  15  Cent.  Dig.  Cust.  Dut  9  268. 

In  reviewing  a  judgment  entered  in-  a  suit 
against  the  collector  of  customs  by  an  import- 
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er  to  recover  allowances,  under  Bey.  St.  $  2927, 
for  damage  to  certain  beer,  where  it  ia  objected 
that  there  was  no  evidence  that  the  beer  was 
soand  when  purchased,  the'  court  will  apply  the 
doctrine  that  a  sound  price  implies  a  sound 
article;  and  it  appearing  that  17.70  cents  per 
gallon  was  paid  for  the  beer  in  Germany,  and 
that  here  most  of  it  was  thrown  in  the  streets 
as  worthless,  and  a  little  sold  for  3  cents  per 
gallon,  the  court  will  assume  that  the  article 
was  sound  when  purchased.—Hollender  v.  Ma- 
gone,  149  U.  S.  586,  13  Sup.  Ct  932.  37  L.  Ed. 
860,  reversing  judgment  (C.  O.)  38  F.  912. 

An  action  to  recover  back  duties  paid  on 
certain  goatskins  was  tried  wholly  on  the  the- 
ory that  the  skins  were  classifiable  either  as 
"rugs,"  as  was  claimed  by  the  collector,  or  as 
"skins  dressed  and  finished,"  as  stated  in  the 
protest  Heldt  that  the  collector  was  in  no  po- 
sition to  seek  a  reversal  of  the  judgment  on 
the  ground  that  the  goods  were  properly  classi- 
fiable as  *furs.'* — Seeberger  v.  Schlesinger,  152 
U.S.  581,  14  S.  Ot.  729,  38  L.  Ed.  560,  revers- 
ing judgment  (G.  O.)  Schlesinger  v.  Seeberger, 
40  F.  872. 

TH.  VIOIiATIONS   OF  CUSTOMS 

Abatement  of  action  for  forfeiture,  see  Abate- 
ment and  Revival,  ^=s>8,  10. 

Best  evidence,  in  prosecution  for  violation,  see 
Criminal  Law,  <Si=>400. 

Challenge  of  jurors  in  prosecution  for  receiving 
smuggled  goods,  see  Jury,  ^=»136. 

Evidence  of  other  offenses,  see  Criminal  Law; 
«=s>372. 

Final  judgments  from  which  appeal  lies,  aee 
Appeal  and  Error,  ^=s>76. 

Instruction  invading  province  of  jury,  see  Crim- 
inal Law,  ^=s>759. 

Jurisdiction  of  admiralty  of  proceeding  to  en- 
force forfeiture,   see  Admiralty,  ^s»23. 

Right  to  confront  witness  in  prosecution  for 
violation  of  custom  law,  see  Criminal  Law, 


it  is  immaterial  that  jthere  was  no  intent  on  dM 
part  of  the  sender  or  receiver  to  defraud  the 
govemment.~Von  Cotshausen  v.  Nasro,  107  XJ. 
S.  215,  2  S.  Ct  503,  27  L.  Ed.  540,  affirming 
(C.  O.)  15  F.  891. 


^=9120.   Nature  and  elements  of  offenses 
in  general. 

See  IS  Cent.  Dig.  Gust  Dut  if  260-264. 

Act  reb.  18,  1875  (18  Stat.  307),  entitled 
''An  act  to  correct  errors  and  to  supply  omis- 
sions in  the  Kevised  Statutes,"  was  not  design- 
ed as  new  legislation,  in  such  wise  as  to  alter 
any  enactment  made  since  the  passage  of  the 
Bevised  Statutes;  and  the  amendment  to  sec- 
tion 2864  being  intended  merely  to  make  said 
section  read  as  it  ought  to  have  read  in  the 
printed  volume  in  the  shape  in  which  it  was 
in  force  (December  1,  1873),  did  not  make  said 
section  2864  a  valid,  existing  law,  so  as  to  de* 
Clare  that  the  value  of  merchandise  fraudulent- 
ly entered  at  the  custom  house  should  be  forfeit- 
ed thereunder.  Act  June  22,  1874,  having  re- 
pealed the  same. — United  States  v.  Auffmordt, 
122  U.  S,  197,  7  S.  Ct  1182,  30  L.  Ed.  1182, 
affirming  judgment  (D.  C.)  19  F.  893. 

Act  June  22,  1874,  |  12,  which  provides  for 
a  forfeiture  of  the  merchandise  fraudulently 
entered  at  the  custom  house,  and  for  penalties 
to  be  imposed  upon  persons  guilty  of  such 
fraudulent  entries,  is  inconsistent  with  the  al- 
ternative forfeiture  of  the  goods  or  their  value, 
as  provided  in  Rev.  St.  {  2864,  and  hence  re- 
peals the  same.— Id. 

^=:>122.  — —  Criminal  intent* 

8m  15  Cent  Dig.  Cust.  Dut.  §  263. 

Under  the  international  postal  treaty  of 
Berne  of  October  9,  1874  (19  Stat  604,  art, 
25),  dutiable  goods  cannot  lawfully  be  imported 
in  the  foreign  mail,  but  are  liable  to  seizure  in 
the  hands  of  the  person  receiving  them  from 
the  post  office  by  the 'officers  of  customs;    and 


Criminal  aet  or  omi«dan* 

See  Ifi  Cent  Dig.  Cust.  Dut  81  280,  964. 

Concealment  by  agent  consignee  of  imported 
floods  of  facts  not  proper  to  be  included  in  the 
invoice,  account,  and  bill  of  lading,  but  which 
would  have  excited  the  suspicion  of  a  collector, 
is  not  a  violation  of  Act  Aug.  5,  1909,  i  28, 
making  it  a  felony  to  state  falsely  in  declara- 
tion of  an  agent  consignee  that  notliing  has 
been  suppressed  or  concealed,  whereby  the  Unit- 
ed States  may  be  defrauded  of  duties  lawfully 
due.— United  States  v.  Salen,  35  S.  Ct.  51,  235 
U.  S.  237,  59  L.  Ed.  210. 

in 


importatlom 


^s»125*  Offenses  by  o 
regard      to 
(goods. 

See  16  Cent  Dig.  Cust  Dut  I  266. 

Bev.  St  i  2865,  which  makes  It  an  offense 
to  smuggle  or  clandestinely  introduce  into  the 
United  States  any  .goods  or  merchandise  sub- 
ject to  duty  without  paying  or  accounting  for 
the  duty,  does  not  include  mere  attempt^  and 
under  it  the  offense  is  not  complete  untU  the 
obligation  to  pay  or  account  for  the  daty  lias 
arisen;  hence  the  concealment  of  merchandise 
on  board  an  incoming  vessel,  though  with  the 
intent  and  for  the  purpose  of  clandestinely  in- 
troducing the  same  into  the  United  States  with- 
out the  payment  of  the  duty  thereon,  and  al- 
though continuea  until  after  the  vessel  has  en- 
tered the  waters  of  a  port  of  the  United  States, 
Hoes  not  constitute  the  offense. — Keck  v.  United 
States,  19  S.  Ct  254, 172  U.  a  434,  43  L»  Ed. 
505. 

By  the  established  definition  of  the  word 
"smuggling,"  both  in  English  and  Ajnerican 
law,  to  constitute  the  offense  the  goods  most  be 
unladen  and  brought  on  shore.— Id. 

An  employ^  in  the  customs  service  who  n- 
turns  false  weights  with  an  entry  of  importe* 
merchandise  is  within  the  words  *  other  person** 
in  the  customs  administration  act  (Act  June  10. 
1890,  c.  407,  «  1,  26  Stat.  131  rtJ.  S.  Comp. 
St  1901,  p.  1886]).— United  SUtes  v.  Meacall 
30  S.  Ct  19,  215  U.  S.  26,  54  L.  Ed.  77,  revere 
ing  judgment  (C.  C.)  164  F.  680. 

^s»126.  Searches  and  seisnres^ 

See  16  Cent  Dig.  Cust  Dut  H  290-295. 

A  pleasure  yacht  brought  from  a  foreign 
country  to  the  United  States  was  seised  by  the 
collector  of  customs  for  failure  to  pay  doty. 
The  owner  thereupon  libeled  her  in  the  federal 
district  court,  and  caused  the  marshal  to  seize 
her,  claiming  that  she  was  not  an .  imported 
article,  withm  the  meaning  of  the  tariff  laws, 
and  that  her  seizure  by  the  collector  was  s 
marine  tort.  The  collector  answered  the  libel, 
putting  in  issue  these  claims.  Bev.  St  |  944, 
provides  that  all  property  taken  or  detained 
under  authority  of  any  revenue  law  of  the 
United  States  shall  be  irrepleviable,  and  ibali 
be  deemed  to  be  in  the  custody  of  the  law,  and 
subject  only  to  the  orders  and  decrees  of  the 
courts  of  the  United  States  having  jurisdiction 
thereof.  Held,  that  the  district  court  had  juris- 
diction of  the  yacht,  with  authority  to  deter- 
mine whether  or  not  she  was  an  imported  tr- 
ticle.— Ex  parte  Fassett,  142  U.  S.  479,  12  a 
Ct  295,  35  L.  Ed.  1087. 

The  jurisdiction  would  not  fail  on  the 
ground  that  the  owner's  remedy  was  under  tlie 
customs  administrative  act  of  1890  (26  SUt 
131),  since,  under  sections  14  and  15  thereof, 
the  decision  of  the  collector,  of  the  board  of 
general  appraisers,  and  of  the  circuit  court 
on  appeal  therefrom,  is  limited  to    detennining 
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'*the  rate  and  amount**  of  duties  chargeable, 
and  does  not  extend  to  the  question  whether  or 
not  an  article  is  imported  merchandise  with- 
in the  meaning  of  the  tariff  laws. — ^Id. 

^=:»130.  Forfeitures. 

See  16  Cent  Dig.  Gust.  Dut.  9S  296-816. 

Where  imported  goods  are  the.  property  of 
their  manufacturer,  the  invoice  need  only  state 
the  fair  market  value  of  the  goods  at  the  place 
of  manufacture,  and  it  need  not  state  "the  ac- 
tual cost  thereof  at  the  place  of  exportation"; 
and  such  invoice  of  goods  which  belong  to  their 
manufacturer  is  not,  nor  is  an  entry  of  such 
goods,  \fithin  the  purview  of  Rev.  St.  f  2839, 
so  as  to  make  the  person  entering  them,  with 
design  to  evade  payment  of  duty,  liable  to  a 
forfeiture  of  their  value.— United  States  v. 
Auffmordt,  122  U.  S.  197,  7  S.  Ct  1182,  30  L. 
Ed.  1182,  affirming  judgment  (D.  C.)  19  F.  893. 

Fraudulent  undervaluation  by  foreign  con- 
signors in  the  foreign  country  of  goods  consign- 
ed to  New  York  Md.  when  unloaded  and  plac- 
ed in  general  order,  'introduced"  into  commerce 
of  the  United  States  within  Customs  Admin- 
istrative Act  June  10,  1890,  $  9,  as  amended  by 
Act  Aug.  5,  1909,  {  28,  providing  for  forfeiture 
of  imported  merchandise  introduced  by  fraud- 
ulent invoices. — ^United  States  v.  Twenty-Five 
Packages  of  Panama  Hats,  34  S.  Ot  63,  231 
U.  S.  358,  58  L.  Ed.  207,  reversing  judgment 
195  F.  438,  115  O.  C.  A.  340. 

^=:>133.  Proceedings  for  enforoement  of 
forfeitures. 

See  16  Cent  Dig.  Cust.  Dut  99  816-S31. 

In  a  proceeding  to  condemn  goods  seized  as 
forfeited  under  the  customs  revenue  laws,  where 
a  motion^ is  made  to  dismiss  after  the  govern- 
ment's evidence  is  in,  but  the  ground  of  the 
motion  is  not  stated,  any  defect  in  the  infor- 
mation which  could  have  oeen  availed  of  by  de- 
murrer, exception,  or  motion  to  dismiss  at  the 
trial,  made  on  the  ground  of  such  defect,  or  by 
a  motion  in  arrest  of  judgment,  must  on  appeal 
be  considered  as  waived,  or  as  cured  by  the 
verdict  of  condemnation. — Friedenstein  v.  Unit- 
ed States,  125  U.  S.  224,  8  S.  Ct  838,  31  L. 
Ed.  736. 

Informations  of  seizure  for  forfeitures  are 
oivil  proceedings  in  rem,  and  controlled  by  Rev. 
St.  S  954,  providing  that  no  judgment  or  other 
proceedings  in  civil  causes  "shall  be  arrested 
or  reversed  for  any  defect  or  want  of  form 
♦  ♦  ♦  except  those  which,  in  cases  of  de- 
murrer, the  party  demurring  specially  sets 
down,  together  with  his  demurrer,  as  the  cause 
thereof.*— Id. 

Diamonds  were  found  by  a  government 
agent  at  a  jewelry  store  where  the  person  hav- 
ing them  in  charge  was  trying  to  dispose  of 
them,  and  taken  to  the  custom  house,  where, 
after  an  examination  of  such  person,  they  were 
appraised  and  placed  in  the  seizure  room. 
Held,  that  it  was  not  calling  for  a  conclusion 
of  law  to  ask  the  agent,  ''When  and  where  did 
you  make  the  seizure  of  those  diamonds?" — Id. 

The  diamonds  seized  were  claimed  by  a 
third  person.  Held,  that  the  declarations  of 
the  person  having  them  in  custody,  made  to 
the  agent  in  regard  to  them  while  he  was  mak- 
ing an  official  examination  as  to  whether  they 
should  be  seized  for  forfeiture,  and  while  he 
had  them  in  bis  possession,  were  admissible 
against  the  claimant  as  part  of  the  res  gests. 
—Id. 

Act  June  22,  1874,  c.  391,  i  16,  provides 
that,  in  all  proceedings  for  forfeitures  under 
the  customs  laws,  it  snail  be  the  duty  of  the 
court  to  submit  to  the  jury  for  special  finding 
the  question  whether  the  alleged  acts  were  done 
with  an  actual  intention  to  defraud  the  United 
States.  Held,  that  the  information  need  not 
aver  that  the  acts  were  done  with  such  inten- 


tion.—Friedenstein  y.  United  States,  125  U.  S. 
224,  8  S.  Ct  838,  31  L.  Ed.  736;  Origet  v. 
Same,  125  U.  S.  240,  8  S.  Ct  846,  3l  L.  Ed. 
743. 

Act  June  22,  1874,  c.  391,  S  16  (18  Stat 
189),  provides  that,  in  all  proceedings  for  for- 
feitures under  the  customs  laws,  it  shall  be 
the  duty  of  the  court  to  submit  to  the  jury 
for  special  finding  the  question  whether  the 
alleged  acts  were  done  with  an  actual  intention 
to  defraud  the  United  States.  Heldy  that  it 
was  not  necessary  that  the  judgment  should  re- 
cite that  such  finding  was  rendered. — Id. 

Act  June  22,  1874,  c.  391,  {  12,  provides 
that  any  person  who  shall,  with  intent  to  de- 
fraud the  revenue,  make  or  attempt  to  make 
any  entry  of  imported  merchandise  by  means 
of  any  fraudulent  or  false  invoice,  or  who  shall 
be  guilty  of  any  willful  act  or  omission  by 
means  whereof  the  United  States  shall  be  de- 
prived of  the  lawful  duties,  shall,  for  each  of- 
fensCf  be  fined  or  imprisoned,  etc.,  and,  in 
addition  to  such  fine,  such  mercnandi'se  shall  be 
forfeited.  Held,  that  the  forfeiture  may  be  en- 
forced by  proceedings  in  rem  independently  of 
the-  criminal  prosecution, — Origet  v.  United 
States,  125  U.  S.  240,  8  S.  Ct  846,  31  L.  Ed. 
743. 

Under  Act  June  22,  1874,  c.  391,  §  16  (18 
Stat  189),  providing  that  in  all  proceedings 
for  forfeitures  under  the  customs  laws  it  shall 
be  the  duty  of  the  court  to  submit  to  the  jury 
for  special  finding  the  question  '* whether  the 
alleged  acts  were  done  with  an  actual  inten- 
tion to  defraud  the  United  States,'*  a  verdict 
*'that  the  goods  were  brought  in  with  intent 
to  defraud  the  United  States"  is  sufficient,  with- 
out stating  that  the  *'acts  allec[ed"  in  the  in- 
formation were  done  with  such  intent— Id. 

^=9134.  Criminal  proseovtions. 

See  16  Cent  Dig.  Gust  Dut  ft 9  836-339. 

A  count  of  an  indictment  based  on  Rev. 
St.  §  2865,  charging  the  defendant  with  having 
smuggled  and  clandestinely  introduced  into  the 
United  States  certain  diamonds  of  a  stated 
value,  which  should  have  been  invoiced,  and 
duty  paid  thereon,  with  intent  to  defraud  the 
revenue,    sufficiently    describes    the    smuggled. 

??bods,  though  certain  classes  of  diamonds  were 
ree  of  duty.— Keck  v.  United  States,  19  S.  Ct 
254,  172  U.  S.  434,  43  L.  Ed.  505. 

In  Rev.  St  §  3082,  making  it  an  oftense  to 
''fraudulently  or  knowingly  import  or  bring  in- 
to the  United  States,  or  assist  in  doing  so, 
any  merchandise  contrary  to  law,"  the  words 
"contrary  to  law"  relate  to  other  legal  provi- 
sions, and  an  indictment  substantially  in  the 
language  of  that  section,  without  indicating  the 
specific  provision  violated,  does  not  sufficiently 
inform  the  defendant  of  the  nature  of  the  ac- 
cusation against  him. — Id. 

A  count  of  an  indictment  charging  that 
defendant  "did  willfully,  unlawfully,  and 
knowingly,  and  with  intent  to  defraud  the  rev- 
enues of  the  United  States,  smuggle  and  clan- 
destinely introduce  into  the  United  States"  cer- 
tain opium,  sufficiently  alleges  a  scienter,  it  not 
being  necessary  to  specifically  aver  that  defend- 
ant knew  that  the  duty  had  not  been  paid  on 
the  opium. — Dunbar  v.  United  States,  156  U. 
S.  185,  15  S.  Ct.  325.  39  L.  Ed.  390,  affirming 
judgment  (D.  C.)  United  States  v.  Dunbar,  60 
F.  75. 

An  indictment,  under  Rev.  St.  §  2865,  mak- 
ing it  an  offense  to  smuggle  into  the  country 
any  "goods,  wares,  or  merchandise  subject  to 
duty  by  law,"  and  section  3082,  declaring  a 
punishment  for  bringing  into  the  country  any 
"merchandise"  contrary  to  law,  or  assisting  in 
so  doing,  sufficiently  describes  the  article  as 
"prepared  opium,  subject  to  duty  by  law,  to 
wit,  tiie  duty  of  $12  per  pound,"  where  the 
only  opium  subject  to  a  duty  of  $12  per  pound 
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Ib  ''opium  containing  less  than  nine  per  cent, 
of  morphia,  and  opium  prepared  for  smoking'* 
(Act  Oct.  1,  1890,  i  1.  par.  48);  especially 
where  no  objection  was  made  to  the  indict- 
ment till  after  verdict,  and  in  view  of  section 
1025,  providing  that  "no  indictment  •  ♦  • 
shall  be  deemed  insufficient  *  *  *  by  reason 
of  any  defect  or  imperfection  in  matter  of 
form  only,  which  shall  not  tend  to  the  prejudice 
of  the  defendant'*— Id. 

^s»135«  Disposition  of  proceeds  of  pen- 
alties, forfeitures  and  fines* 

See  16  Cent  Dig.  Oust  Dut  9S  840-342. 

The  provision,  in  Act  March  2,  1867,  c. 
188,  §  1,  regulating  the  distribution  by  the 
secretary  of  the  treasury  of  the  proceeds  of 
fines,  forfeitures,  and  penalties,  "the  remaining 
one-fourth  to  be  equally  divided  between  the 
collector,  naval  officer,  olid  surveyor,  or  such  of 


them  as  are  appointed  for  the  district  in  which 
the  seizure  has  been  made,  or  the  fine  or  pen- 
alty incurred,**  will  not  be  held  to  indodc  in 
such  division  the  surveyors  of  several  ports  of 
delivery,  which  are  not  ports  of  entry,  within 
the  collection  district,  but  will  apply  only  to  the 
surveyor  of  the  port  of  entry. — Hahn  v.  United 
States,  107  ,U.  S.  402,  2  S.  Ct.  494,  27  L.  Ed. 
527. 

CUTTING  TIMBER. 

See  Logs  and  Logging,  ^=96--8. 

DAIRIES. 

Regulation   and   inspection   of  dairy  products, 

see  Food. 
Regulations  as  denying  due  process  of  law,  lee 

Constitutional  Law,  ^s»2^. 


DAMAGES. 

Scope-Note, 

[INCLUDES  pecuniary  compeDsation,  Indemnity,  or  satisfaction  allowed  by  law  for 
Injuries  by  the  unlawful  act  or  default  of  another ;  nature  and  grounds  of  recovery  there- 
of in  general ;  rights  to  substantial  or  nominal  damages,  to  immediate,  consequential,  re- 
mote, or  prospective  damages,  and  to  compensatory  or  exemplary  damages;  penalties  aod 
liquidated  damages  and  measure  of  damages  for  breach  of-  contract  in  general ;  measure 
of  damages  for  torts  in  general ;  interest  as  an  element  of  damages ;  what  amounts  are 
Inadequate  or  excessive  as  awards  of  damages;  and  proceedings  relating  to  recovery  and 
assessment  of  damages  in  general. 

[For  related  matters  undsr  other  topics,  see  oroee*referenoee  after  analysis.] 


Analysis. 

I*  Nature  and  Grounds  in  General. 

[No  paragraphs  or  references  in  this  Digest     But  see  15  Cent  I>i& 
Damag.   §S   IS,] 

II.  Nominal  Damages. 

€s»10.  Nominal  or  substantial  damages. 
11.  In  general. 

III.  Grounds  and  Subjects  of  Compensatory  Damages. 

(A)  Direct  or  Remote,  Contingent,  or  Prospective  CoNSEQUENas 

OR  Losses. 

4=9 17.  Proximate  or  remote  consequences. 
19. Intervening  cause  of  damage. 

25.  Prospective  and  anticipated  consequences. 

26.  In  general. 

31.  Physical  suffering  and  inconvenience. 

33.  Aggravation  of  previous  injury,  disease,  or  disability. 

35.  Pecuniary  losses. 

37.  Loss  of  earnings  or  services. 

40.  Loss  of  profits. 

47.  Mental  .suffering. 

49.  As  distinct  cause  of  action  or  element  of  damage. 

50.  Physical  injury  to  the  person. 

(B)  Aggravation,  Mitigation,  and  Reduction  of  Loss. 

4=9  62.  Duty  of  person  injured  to  prevent  or  reduce  damage* 

(C)  Interest,  Costs,  and  Expenses  of  Litigation. 
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IV.  Liquidated  Damages  and  Penalties. 

«=»  76.  Construction  of  stipulations. 

78.  Form  and  language  of  instrument. 

79.  Certainty  as  to  amount  of  actual  damage* 

V.  Exemplary  Damages. 

^S992.  Persons  for  or  against  whom  exemplary  damages  may  be 
awarded. 

VI.  Measure  of  Damages. 

(A)  Injuries  to  the  Person. 

^=9  95.  Mode  of  estimating  damages  in  general. 
98.  Permanent  injuries. 

m 

(B)  Injuries  to  Property. 

^s»106.  Detention  or  loss  of  use  of  property. 

(C)  Breach  of  Contract. 

«=»  120.  Failure  to  perform  in  general. 
123.  Defects  in  performance. 

VII.  Inadequate  and  Excessive  Damages. 

«=»  129.  Injuries  to  the  person. 

134.  Impairment  of  earning  capacity.  ^ 

VIII.  Pleading,  Evidence,  and  Assessment. 

(A>  Pleading. 

€=^156.  Issues,  proof,  and  variance. 

157.  In  general. 

158.  Personal  injuries  and  physical  suffering. 

169.  Pecuniary  losses. 

(B)  Evidence. 

C=»164.  Admissibility. 

165.  In  general. 

168.  Health  and  physical  condition  of  person  injured. 

172. Loss  of  earnings  or  services. 

173.  Impairment  of  earning  capacity. 

175.  Breach  of  contract. 

183.  Weight  and  sufficiency. 

184.  In  general. 

186.  Loss  of  earnings  or  services. 

189.  Breach  of  contract  in  general. 

(C)  Proceedings  for  Assessment. 

<d=>206.  Physical  examination  of  person  injured. 
208.  Questions  for  jury. 
209..  Instructions. 

210.  In  general. 

214.  Mitigation  or  reduction  of  damages. 

216.  Measure  of  damages  for  injuries  to  the  person. 

(D)  Computation  and  Amount,  Double  and  Treble  Damages,  and 

Remission. 
^=»228.  Remission  of  excess. 

CrosS'References. 

Damage%  for  particular  injurlef* 


Compensation  for  property  taken  for  public 
nse,  see  Eminent  Domain,  ^=»69-153. 

Liabilities  of  insurer  under  indemnity  insur- 
ance policy,  see  Insurance,  ^=9514. 

Release  of  claim  for  damages,  see  Release. 

Workroen^s  Comnensatlon  Act,  see  Master  and 
Servant.  ^=>347. 


See- 
Bills  and  Notes,  ^=s>533. 
Carriers,  ^=>229.  277.  319. 
Collision.  <&=>128-146. 
Costs,  ^=s>250-263. 
Death,   <S=»52,  77,  80-101. 
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See— 
Ejectment,  ^ssy[27. 
Fraud,  ^=s>59. 
Injunction,  ^=»252. 
Insurance,  ^=:9602. 
Landlord  and  Tenant,  ^3»142. 
Levees,  ^=»X9. 

Master  and  Servant,  ^=»831. 
Mines  and  Minerals,  ^=:351. 
Monopolies,  ^=»28. 
Municipal  Corporations,  ^=»378ii 
Nuisance,  ^=»50. 
Patents.  <S=>275,  319. 
Sales,  <&=s>418. 
Telegraphs  and  Telephones,  ^=»67« 


See— ^ 
Towage,  #=s>15,  16. 
Trespass,  ^=950. 

Trover  and  Conversion,  ^=»43-53, 
Vendor  and  Purchaser,  ^=»351. 

Recovery  in  pariicular  odionM  or  proceedingn^ 

See- 
Attachment,  ^=»351. 
Bonds,  ^=»134. 
Eljectment,  ^=»!127. 
Injunction,  <g=»185,  186,  195.  252. 
Trespass,  ^=>50. 
Trover  and  Conversion,  ^s»43-53« 


I.  NATURE   AND    GROUNDS   IN   OEN- 


[No  paragraphs  or  references  In  this  Digest.  •  But 
see  15  Cent.  Dig.  Damag.  99  l-^J 

n.  NOMINAI.  DAMAGES. 

See  Eminent  Domain,  ^=:>122. 
Misdelivery   of   telegram,    see  Telegraphs  and 
Telephones,  ^=s»67. 

^=>10.  Nominal  or  substantial  damages. 

See  16  Cent  Dig.  Damag.  99  19-8S. 

^=>11.  — -  In  general. 

See  16  Cent  Dig.  Damag.  99  19-30.  S3,  88. 

In  an  action  for  breach  of  a  contract  for 
the  manufacture  and  sale  of  certain  washing 
machines  by  plaintiff  to  defendant,  which  con- 
tract also  ^ves  plaintiff  the'  option  to  manufac- 
ture for  defendant  any  other  machines,  at  such 
price  "as  may  be  bid  for  them  in  open  competi- 
tion *  *  *  by  any  responsible  manufacturers 
other  than"  plaintiff,  where  it  appears  that 
plaintiff  never  exercised  or  sought  this  option, 
nominal  damages  only  can  Jt>e  recovered  with 
reference  to  machines  other  than  those  first 
specified. — ^Troy  Laundry  Machinery  Co.  v. 
Dolph.  138  U.  S.  617,  U  S.  Ct  412,  34  L.  Ed. 
1083. 

m.   GROUNDS  AND   SUBJECTS   OF 
COMPENSATORY  DAMAGES. 

(A)  DIRECT  OR  REMOTE,  CONTINGENT, 

OR  PROSPECTIVE,  CONSEQUENCES 

OR  LOSSES. 

In  actions  for  causing  death,  see  Death,  ^=980- 
88 


•    s^rujKuuM«o     or     remote 
qvenoes* 

See  16  Cent.  Dig.  Damag.  §§  87-63. 


— -  InterreniiLK  oavse  of  damase. 

See  16  Cent.  Dig.  Damag.  §8  38-53. 

In  an  action  for  false  representations,  where- 
by plaintift  was  induced  to  purchase  mining 
stock,  it  is  reversible  error  to  charge  that  '*the 
measure  of  recovery  is  generally  the  difference 
between  the  contract  price  and  the  reasonable 
market  value,  if  the  property  had  been  as  repre- 
sented to  be,  or,  in  case  the  property  or  stock 
is  entirely  worthless,  then  its  value  is  what  it 
would  have  been  worth  if  it  had  been  as  repre- 
sented by  the  defendant,"  as  the  measure  of 
damages  is  the  loss  sustained,  and  does  not  in- 
clude expected  profits. — Smith  v.  Bolles,  132  U. 
S.  125,  10  S.  Ct.  39,  33  L.  Ed.  279. 

^=:»25«  ProspeotiTO  aad  anticipated  oon.- 
sequenoes. 

See  15  Cent.  Dig.  Damag.  68  O,  70,  236;    86  Cent 
Dig.  Mun.  Corp.  8  1767. 


^=:>26.  ^—  In  s^neraL 

See  16  Cent.  Dig.  Damag.  89  69.  236. 

In  an  action  for  personal  injuries,  plainti|f 
may  recover  for  future  damages  when  the  evi- 
dence justifies  a  finding  that  such  damages  will 
inevitably  and  necessarily  result. — ^Washinjrton 
&  G.  R.  Co.  V.  Tobriner,  147  U.  S.  571,  13  S. 
Ct  557,  87  li.  Ed.  284. 

^=:»31.  Pliysioal  sidTerins  and  ImeonTOB* 
ienee. 

See  15  Cent  Dig.  Damag.  H  40-4S.  71;  9  Cent  Dig. 
Carr.  8  13S8. 

^s»33.  ...  AggraTation  of  proTions  in* 
jnry,  disease,  or  disability. 

See  16  Cent  Dig.  Damag.  8  42 ;  9  Cent  Dig.  Carr. 
8  1338. 

• 

A  person  injured  by  the  negligence  of  an- 
other is  entitled  to  recover  for  an  increase 
of  existing  ailments  thereby  occasioned.  Judg- 
ment, Mathew  v.  Wabash  R.  Co.,  78  S.  W.  271. 
115  Mo.  App.  468,  affirmed.— Wabash  R.  Co. 
V.  Mathew,  26  S.  Ct  752,  199  U.  S.  605,  50 
li.  Ed.  329. 

^s»35.  Peonnlary  losses. 

See  16  Cent  Dig.  Damag.  88  72-88,  287-241,  260-S4: 
86  Cent  Dig.  Mun.  Corp.  8  1767. 


— -  Iiosa  of  eaminss  or  aorrieos* 

See  15  Cent  Dig.  Damag.  88  237-241. 

In  an  action  for  personal Hnjnries, /it  is 
error  to  permit  plaintiff  to  make  an  estimate 
of  the  annual  value  of  hia  labor,  and  the  jury 
to  find  a  verdict,  based  on  the  business  of  a 
steam  thresher  in  which  plaintiff  at  one  time 
had  an  interest,  but  which  he  had  parted  with 
before  he  met  his  injuries,  where  no  allowance 
was  made  for  cost  and  wear  of  machinery, 
where  the  amounts  earned  in  the  business  fluctu- 
ated widely,  and  where  plaintiff  had  partners 
who  divided  with  him,  but  it  did  not  appear  in 
what  proportions. — Boston  &  A.  R.  Co.  v. 
O'Reilly,  158  U.  S.  334, 15  S.  Ct  830,  39  L.  Ed. 
1006. 

^=^40.  -^^  Loss  of  proflts. 

See  16  Cent.  Dig.  Damag.  88  72-88. 

In  an  action  to  recover  the  price  of  machin- 
ery furnished  for  use  in  a  silver  mill,  where  de- 
fendant '-laims  damages  on  account  of  defects  in 
the  machinery,  evidence  of  the  value  of  ore  de- 
livered to  the  mill  or  of  the  amount  of  ore  milled 
during  a  certain  period,  offered  for  the  purpose 
of  showing  the  loss  of  profits  that  would  have 
accrued  but  for  the  delay  in  the  operation  of 
the  mill  on  account  of  defective  machineiTf  ^ 
properly  excluded;  danages  shown  by  such 
evidence  being  too  remote  and  speculative.— New 
York  &  C.  Min.  Syndicate  &  Co.  v.  Fraser,  130 
U.  S.  611,  9  S.  Ct  665,  32  L.  Ed.  1031. 

An  inadvertent  sale  of  a  patented  article  in 
territory  for  which  the  seller  Las  granted  an  ex- 
clusive right  to  another  renders  him  liable  only 
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for  actual  damages,  represented  by  the  profits 
actually  realized,  and  not  for  profits  which  the 
grantee  would  have  realized  if  he  himself  had 
made  the  sale,  at  the  higher  prices  established 
by  him;  especially  when  there  is  evidence  that 
he  could  not  have  efifected  such  a  sale — Cincin- 
nati Siemens-Lungren  Gas  Illuminating  Go.  v. 
Western  Siomens-Lungren  Co.,  152  U.  S.  200, 
14  S.  Ct.  523,  58  L.  Ed.  411. 

Prospective  profits  in  mining  ore  from  a 
certain  level  at  so  much  per  ton  are  not  con- 
jectural and  speculative,  so  as  to  prevent  recov- 
ery, when  the  evidence  shows  the  cost  of  past 
mining,  the  condition  in  which  the  niine  was 
left,  and,  while  not  showing  with  certainty  the 
amount  of  ore  remaining  in  the  level,  is  yet  suffi- 
cient to  enable  the  jury  to  make  a  fair  and  rea- 
sonable finding  in  regard  thereto. — Anvil  Min. 
Co.  v.  Humble,  153  U.  S.  640,  14  S.  Ct.  876, 
38  Lr.  £2d.  814. 

The  profits  which  a  subcontractor  would 
have  gained  if  the  general  contractor  had  pro- 
ceeded with  ordinary  dispatch  are  not  specu- 
lative, where  there  is  expert  testimony  as  to  the 
probable  cost  of  doing  the  work  called  for  by 
the  subcontract. — Guerini  Stone  Co.  v.  P.  J. 
C;arlin  Const.  Co.,  36  S.  Ot  300,  240  U.  S.  284, 
60  L.  Ed.  636. 

^=>47.  Mental  svlferlns* 

See  15   Cent.  Dig.   Damag.   H  100-106,  265-269;    9 
Cent.  Dig.  Carr.  9  1338. 


— —  As    dlstiiiot  eavse  of   action 
or  element  of  damage. 

See  15  Cent.  Dig.  Damag.  89  100,  256. 

Damages  for  mental  suffering  only  are  not 
recoverable  from  a  carrier  on  account  of  its  ' 
delay  in  the  delivery  of  an  interstate  shipment. 
—Southern  Express  Co.  v.  B^ers,  36  S.  Ct.  410, 
240  U.  S.  612,  60  I>.  Ed.  825,  reversing  judg- 
ment Byers  v.  Southern  Exp.  Co.,  81  S.  E.  741,. 
165  N.  C.  542. 

^==»50.  Pliysloal  injnry  to  the  per- 
son. 

See  15  Cent.  Dig.  Damag.  S9  100,  256,  257-259;    9 
Cent.  Dig.  Carr.  9  1838. 

An  instruction  that,  in  assessing  the  dam- 
ages, the  jury  might  take  into  consideration 
plaintiff's  "bodily  and  mental  suffering,  both 
taken  together,  but  not  his  mental  pain  alone," 
and  "such  as  inevitably  and  necessarily  resulted 
from  the  original  injury,"  is  proper.  When  the 
injury,  whether  caused  by  willfulness  or  by  neg- 
ligence, produces  mental  as  well  as  bodily  suf- 
fering, independently  of  the  <ause,  it  is  im- 
possible to  exclude  the  mental  suffering  in  es- 
timating the  extent  of  the  personal  injury  for 
which  compensation  is  to  be  awarded.— Kennon 
v.  Gilmer,  131  U.  S.  22,  9  S.  Ct.  696,  33  L. 
Ed.  110. 

Mental  anxiety,  naturally  resulting  from 
personal  injuries,  may  be  considered  in  estimat- 
ing damages.— MtDermott  v.  Severe,  26  S.  Ot. 
709,  202  U.  S.  600,  50  U  Ed.  1162. 

(B)  AGGRAVATION,  MITIGATION,  AND 
REDUCTION  OF  LOSS. 

^=s»62.  Dnty  of  person  injured  to  prevent 
or  rednee  damage. 

See  15  Cent  Dig.  Damag.  S8  119-131;   36  Cent  Dig. 
Mun.  Corp.  8  1767. 

On  breach  of  a  contract  to  purchase  a  right 
to  buy  public  lands,  it  is  the  vendor's  duty  to 
resell  his  right,  or,  failing  to  do  this,  he  must 
show  its  market  value  as  a  foundation  for  the 


recovery  of  damages.— Telfener  v.  Rusa,  145  U. 
S.  522,  12  S.  a.  930,  36  L.  Ed.  800. 

(C)  INTEREST,  COSTS,   AND  EXPENSES 
OF  LITIGATION. 

See  15  Cent.  Dig.  Damag.  §9  135-153. 

Interest  as  element  of  damages  in  suit  for  col- 
lision, see  Collision,  ^=»130;  for  conversion, 
see  Trover  and  Conversion,  ^s»53. 

IV.   LIQUIDATED   DAMAGES  AND 
PENALTIES. 

Limitation  of  amount  of  carrier's  liability,  see 
Carriers,  ^S9l58. 

®=»75.   Constmotion  of  stipnlations* 

See  16  Cent.  Dig.  Damag.  9S  154-177. 

^=>78.  — -  Form  An4  langnaco  of  Instra- 
ment. 

See  15  Cent  Dig.  Damag.  SS  157-163. 

Parties  to  a  charter  party  may  stipulate 
the  agreed  value  of  the  vessel  as  liquidated 
damages  to  be  paid  in  the  event  of  a  failure  to 
return  the  vessel,  and  such  stipulation  is  con- 
clusive upon  them,  in  the  absence  of  fraud  or 
mistake.  Decree,  Moore  v.  Sun  Printing  & 
Publishing  Ass'n,  101  F.  591,  41  C.  C.  A.  506, 
affirmed.— Sun  Printing  &  Publishing  Ass*n  v. 
Moore,  22  S.  Ct.  240,  183  U.  S.  642,  46  L.  Ed. 
366. 

Liquidated  damages,  and  not  a  penalty, 
must  be  deemed  intended  by  the  clause  in  a 
contract  wtih  the  government  for  the  construc- 
tion of  certain  disappearing  gun  carriages,  ex- 
ecuted when  war  was  imminent,  providing  for 
a  deduction  of  $35  from  the  purchase  price  for 
each  day's  delay  in  delivery,  where  the  govern- 
ment had  accepted  the  proposal  at  the  highest 
price  for  delivery  in  the  shortest  time,  and  the 
sum  named  was  arrived  at,  to  the  knowledge  of 
the  bidder,  by  computing  the  average  difference 
in  time  of  delivery  between  the  price  bid  for 
slow  delivery  of  the  carriages  and  the  price  un- 
der the  accepted  bid.  Judgment,  Bethlehem 
Steel  Co.  V.  United  States  (1905)  41  Ct.  CI. 
19,  reversed.— United  States  v.  Bethlehem  Steel 
Co.,  27  S.  Ct.  450,  205  U.  S.  105,  51  L.  Ed. 
731. 

The  measure  of  damages  where  the  govern- 
ment annuls  a  contract  for  public  work  for  fail- 
ure of  the  contractor  to  commence  the  work  by 
a  stipulated  day  is  found  in  a  provision  that 
the  contractor  shall  forfeit  all  moneys  and  per- 
centages due  on  notice  of  annulment,  where  he 
fails  to  commence  the  performance  on  the  day 
specified,  and  where  he  fails  to  prosecute  the 
same  faithfully,  and  the  government  cannot  < 
recover,  as  damages,  the  excess  cost  of  reletting 
the  contract. — Stone,  Sand  &  Gravel  Co.  v.  Unit- 
ed States,  34  S.  Ct  865,  234  U.  S.  270.  58  L. 
Ed.  1308,  reversing  judgment  195  F.  68,  115 
C.  C.  A.  252. 

^=>70.  — -  Certainty    as    to    amonnt    of 
aotnal  damage. 

See  15  Cent  Dig.  Damag.  SS  164-169. 

Whether  a  particular  stipulation  to  pay  a 
sum  of  money  is  to  be  treated  as  a  penalty 
or  as  an  agreed  ascertainment  of  damages,  is 
to  be  determined  by  the  contract,  fairly  con- 
strued, and  it  is  the  duty  of  the  court,  where 
the  damages  are  uncertain  and  have  been  liqui- 
dated by  an  agreement,  to  enforce  the  contract 
Decree,  Moore  v.  Sun  Printing  &  Publishing 
Ass'n,  101  F.  591,  41  C.  C.  A.  506,  affirmed. 
— Sun  Printing  &  Publishing  Ass'n  v.  Moore. 
22  S.  Ct.  240,  183  U.  S.  642,  46  L.  Ed.  366. 
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V.  EXEBtPIiABT  DAMAGES. 

See  Master  and  Servant,  ^=:»331. 

^=902.  Persons  for  or  against  w^liom  ex- 
emplary daniages  may  be 
awarded. 

See  15  Cent.  Dig.  Damag.  SS  206-215;    86  Gent.  Dig. 
Mun.  Corp.  S  1768. 

A  master  is  liable  in  exemplary  damages  for 
the  misconduct  of  his  servant,  .when  the  servant 
is  acting  in  the  execution  of  an  unlawful  purpose 
when  the  injury  was  committed,  which  purpose 
was  sanctioned  by  the  master. — Denver  &  U. 
G.  Ry.  V.  Harris,  122  U.  S.  597,  7  S.  Ct  128G, 
30  L.  Ed.  1146. 

• 

VI.  1IEA8UBE   OF  DAMAGES. 

Compensation  for  appropriation  under  power  of 
eminent  domain,  see  Eminent  Domain,  ^s> 
122-148. 

For  particular  injurie$» 
See — 
Brokers,  ^s»38. 
Death,  (&=>95. 
Eljectment,  €==>132. 
Fraud,  ^=>59. 

Landlord  and  Tenant,  ^=9142. 
Mines  and  Minerals,  ^=»51. 
Trover  and  Conversion,  ^=s>43-52. 

(A)  INJURIES  TO  THE  PERSON. 

^^05.  Mode  of  estimating  damages  in 
ceneraL  * 

See  16  Cent  Dig.  Damag,  §1  222-229;    9  Cent.  Dig. 
Carr.  S6  1338,  1339. 

In  determining  damafl[es  for  personal  in- 
'juries,  the  jury  may  consider  a  servant's  loss 
of  time,  any  impairment  of  his  ability  to  work, 
•his  disfigurement  and  pain,  past  or  future,  and 
should  deduct  disbursements  under  a  release 
which  the  jury  set  aside.— Southwestern  Brew- 
ery &  Ice  Co.  y.  Schmidt,  33  S.  Ct  68,  226  U. 
S.  162,  57  Ia  Ed.  170,  affirming  judgment 
Schmidt  v.  Southwestern  Brewery  &  Ice  Co., 
107  P.  677, 15  N.  M.  232.       ' 

^=»08.  Permanent  injuries. 

See  15  Cent  Dig.  Damag.  89  235,  236. 

Where  plaintiff  was  made  impotent  bj^  the 
tortious  conduct  of  defendant,  the  jury,  m  an 
action  for  the  tort,  may  consider  such'impoten- 
cy  in  estimating  compensatory  damages. — Den- 
ver &  R.  G.  Ry.  V.  Harris,  122  U.  S.  597,  7  S. 
Ct  1286,  30  li.  Ed.  1146. 

(B)  INJURIES  TO  PROPERTY. 

^=»106.  Detention  or  loss  of  nse  of  prop- 
erty. 

See  16  Cent.  Dig.  Damag.  8  272. 

The  best  evidence  of  damage  suffered  by 
tortious  detention  of  a  vessel  is  the  sum  for 
which  vessels  of  the  same  size  and  class  can  be 
chartered  in  the  market.  In  the  absence  of 
such  market  value,  the  value  of  her  use  to  the 
owner  in  the  business  in  which  she  was  engaged 
at  the  time  of  detention  is  a  proper  basis  fc^r 
estimating  damages ;  ^and  the  books  of  her  own- 
er showing  her  earnings  about  that  time,  are 
competent  evidence  of  her  probable  earnings 
during  detention.— The  Conqueror,  17  S.  Ct. 
510,  166  U.  S.  110.  41  L.  Ed.  937,  reversing' 
decree  (D.C.)  49  F.  99. 

The  fact  that  the  marshal  is  limited  to  $2;50 
a  day  for  keeping  vessels  libeled  or  attached 
(Rev.  St.  §  829)  does  not  prevent  the  owner 
from  recovering,  in  an  action  for  the  wrongful 
detention  of  the  vessel  by  a  customs  officer, 
money  expended  in  excess  of  such  limit  for 
crew  and  provisions  necessary  to  properly  care 
for  the  vesseL— Id. 


CO  BREACH  OF  CONTRACT. 

^=9 120.  Failure  to  perform  in  eenemL 

See  15  Cent.  Dig.  Damag.  88  291-305. 

The  measure  of  damages  for  the  breach  of 
a  contract  for  the  right  to  purchase  public 
lands  is  the  difference  between  the  contract 
price  and  the  salable  value  of  such  Tight.— 
Telfener  v.  Russ,  145  U.  S.  522,  12  S.  Ct.  990, 
36  L.  Ed.  800. 

The  damages  for  breach  of  a  contract  by 
renunciation  thereof  before  performance  is  due 
are  measured  by  what  the  injured  party  would 
have  sufrered  by  the  continued  breach  of  tbe 
other  party  down  to  the  time  of  complete  per- 
formance, less  anv  abatement  by  reason  of  cir- 
cumstances of  which  he  ought  reasonably  to 
have  availed  himself.  Judgment  91  F.  345,  3H 
C.  C.  A.  550,  affirmed.— Koehm  v.  Horst,  20 
S.  Ct.  780, 178  U.  S.  1,  44  Ia  Ed.  953. 

^:»123.  Defects  in  performmnee. 

See  16  Cent.  Dig.  Damag.  88  320-325. 

Where  defendant  contracted  to  furnish  ma- 
chinery of  a  certain  description,  and  set  it  up 
in  a  mill,  and  the  machinery,  on  being  set  up, 
turned  out  to  be  unsatisfactory,  the  measure  of 
damages  is  the  reasonable  cost  of  altering  the 
construction  of  the  machinery  so  as  to  make 
it  conform  to  the  contract — Stillwell  &  B.  Mfg. 
Co.  V.  Phelps,  130  U.  S.  520,  9  Sup.  Ct.  601. 
32  L.  Ed.  1085. 

Vn.   INADEQUATE    AND    EXCE88IVB 

DAMAGES. 

^=»120.  Injuries  to  the  person. 

See  15  Cent.  Dig.  Damag.  88  367-370.  372-39C. 


— -  Impairment  of  earning  ea« 
paeity. 

See  16  Cent.  Dig.  Damag.  88  368.  886-394. 

Plaintiff,  24  years  of  age,  employed  in  han- 
dling dynamite,  was  injured  b^  an  explosion 
of  dynamite,  which  destroyed  his  eyes,  and  in- 
flicted other  severe  injuries,  wherebv  he  was 
deprived  of  aU  means  of  earning  a  liyelihood. 
Held,  that  a  verdict  flor  $10,000  was  a  moderate 
compensation. — ^Mather  v.  Rillston.  156  U.  S. 
391,  15  S.  Ct.  464,  39  L.  Ed.  464,  affirming  judg- 
ment (C.C.)  Rillston  V.  Mather,  44  F.  743. 

VIII.  PLEADING,   EVIDBNCE,  AND 
ASSESSMENT. 

(A)  PLEADING. 

For  causing  death,  see  Death,  ^=952. 

^=»156.  Issnea,  proof,  and  variamoo. 

See  15  Cent  Dig.  Damag.  88  429-463. 

^=»157.  .....  In  general. 

See  15  Cent.  Dig.  Damag.  86  429-438,  440.  447.  419- 
453;    9  Cent.  Dig.  Carr.  8  1467. 

Where  damages  are  sought,  on  a  cross  peti- 
tion, for  breach  of  a  guaranty  of  patented  arti- 
cles against  repairs,  no  recovery  can  be  bad 
for  probable  future  repairs  during  the  period  of 
the  guaranty,  when  the  cross  petition  only  al- 
leges past  damages  in  a  sum  stated;  and  this 
allegation  is  not  aided  by  a  general  prayer  for 
judgment,  introduced  by  the  word  "wherefore" 
(thus  referring  to  the  prior  allegations),  in  & 
sum  which  is  merely  the  aggregate  of  the  va- 
rious amounts  claimed  in  separate  counts.— Om* 
cinnati  Siemens-Lungren  Gas  Illuminatiiig  Co. 
V.  Western  Siemens-Lungren  Co.,  152  U.  S- 
200,  14  S.  Ct.  523.  38  L.  Ed.  411. 

®=»158.  -^—  Personal  injuries  and  p^T** 
ioal   svlferins. 

See  15  Cent  Dig.  Damag.  88  441-444. 

Where  plaintiff  was  made  impotent  throogh 
the  tortious  conduct  of  defendant,  evidence  of 
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that  fact  is  admissible  in  an  action  for  the  tort, 
though  the  complaint  does  not  in  terms  specify 
it.— Denver  &  R.  G.  Ry.  v.  Harris,  122  U.  S. 
597,  7  S.  Ct.  1286,  30  L.  Ed.  1146. 


— —  Peevniary  losses. 

866  15  Cent.  Dig.  Damag.   89  429-438,  440-444.  447, 
449-453:    9  Cent  Dig.  Carr.  8  1467. 

Under  a  declaration  seeking  ti>  recover 
damages  to  an  entire  lot  by  reason  of  the  un- 
law fnl  obstruction  of  an  adjacent  street,  plain- 
tiff may  recover  for  injuries  to  such  portion 
of  the  lot  as  she  owns,  though  it  is.  shown  that 
it  has  been  subdivided  into  smaller  lots,  and 
that  she  does  not  own  all  the  subdivisions.  7 
A  pp.  D.  C.  524  reversed.— Hetzel  v.  Baltimore 
&  0.  R.  Co.,  IS  S.  Ct.  255,  169  U.  S,  26,  42  L. 
Ed.  648. 

An  unnecessary  allegation,  in  a  declara- 
tion to  recover  damages  for  injuries  to  land  by 
reason  of  an  unlawful  obstruction  of  a  street, 
that  plaintiff  had  attempted  to  sell  the  land, 
but  was  unable  because  of  such  obstruction, 
does  not  restrict  the  right  of  recovery  to  dam- 
ages for  failure  to  make  such  sale. — Id. 

(B)  EVIDENCE. 

For  causing  death,  see  Death,  ^s»77« 

<3=>164.  Admissibility.. 

866  15  Cent.  Dig.  Damag.  81  460-60L 

^=»165.  — -•  In  general. 

866  16  Cent.  Dig.  Damag.  8  460. 

In  case  of  a  claim  for  damages  by  reason 
of  the  breaking  out  of  smallpox  among  the  claim- 
ant's workmen,  the  payment  of  money  to  take 
care  of  them,  and  loss  of  trade,  a  witness  who 
has  not  testified  to  items  of  damages  cann/Ot 
give  his  estimate  of  the  whole  amount. — Dushane 
V.  Benedict,  120  U.  S.  630,  7  S.  Ct.  696,  30 
Jj.  Ed.  810. 


— •  Health  and  physical  condi- 
tion of  persbn  injured. 

866  15  Cent.  Dig.  Damag.  88  480.  482-486. 

On  an  issue  as  to  whether  plaintiff's  in- 
juries were  temporary  or  permanent,  physicians 
may  testify  as  to  plaintiff's  utterances  and  ex- 
clamations when  undergoing  physical  examina- 
tion by  them  during  the  two  years  which  had 
elapsed  between  the  happening  of  the  accident 
and  the  trial;  and  the  fact  that  plaintiff  is  o, 
competent  witness  does  not  alter  the  rule. — 
Northern  Pac.  R.  Co.  v.  XJrlin,  158  U.  S.  271, 
15  S.  Ct  840,  39  L.  Ed.  977. 

^=»172.  ^—  Iioss    of    carninss    or    serr* 
ices. 

866  15  Cent.  Dig.    Damag.   88  490-492,   501. 

In  an  action  for  personal  injuries  by  a 
physician,  evidence  that  theretofore  he  had  been 
a  contributor  to  various  medical  journals  is 
admissible,  as  tending  to  show  the  nature  of 
his  pursuits,  and  in  connection  with  other  evi- 
dence, as  bearing  on  the  question  of  damages. — 
District  of  Columbia  v.  Woodbury,  136  U.  S. 
450,  10  S.  Ct.  990,  34  L.  Ed.  472. 


—  Impairment  of  eamins  ca- 
pacity. 

866  16  Cent.  Dig.  Damag.  88  490-492,  501. 

An  engine  belonging  to  defendant  railroad 
company,  and  standing  in  its  yard,  exploded, 
and  inflicted  permanent  injuries  on  plaintiff, 
who  was  in  the  service  of  another  company, 
to  which  defendant  had  granted  the  right  to  use 
such  yard.  In  his  action  for  damages  based  on 
this  injury,  plaintiff  was  allowed  to  testify  as.  to 
the  wages  received  in  the  higher  grades  of  the 
employment  in  which  he  was  engaged,  and  lo 
state  that,  had  he  remained  in  tlic  service  of 
the  company,  there  was  a  chance  or  probability 


that  he  would  be  promoted,  but  it  was  not  shown 
that  there  was  any  rule  or  recognized  custom 
govemin|;  promotions  that  would  have  inured 
to  plain tiflTs  benefit  Heldy  that  the  admission  of 
such  evidence  was  reversible  error,  especially 
where  the  judge  charged  the  jury  that,  in  es- 
timating the  damages,  they  might  consider  the 
probability  of  plaintiff's  promotion,  if  such  were 
shown  by  the  evidence.-— Richmond  &  D.  R. 
Co.  V.  Elliott,  149  U.  S.  266,  13  S.  Ct  837,  37 
U  Ed.  728. 

Testimony  of  a  fellow  workman  of  plaintiff, 
that  now  defendant  "just  keep  him  on,  being 
he  got  hurt,  so  he  could  make  a  living  for  his 
wife  and  family,"  is  competent  upon  the  ques- 
tion how  far  his  capacity  to  earn  a  livelihood 
has  been  impaired. — Texas  &  P.  Ry.  Co.  v.  Volk, 
151  U.  S.  73,  14  S.  Ct  239,  38  L.  Ed.  78. 

^=9175.  ..—  Breach   of   contract* 

See  16  Cent  Dig.  Damag.  88  409-471. 

In  an  acfion  for  a  breach  of  contract  by  a 
railroad  company  in  which  it  agreed  to  send  all 
the  live  stock  coming  to  a  certain  point  over  its 
road  to  plaintiff's  stock  yard,  except  when  spe- 
cially ordered  otherwise  by  shippers  and  owners, 
where  it  has  been  shown  in  evidence  that  defend- 
ant had  diverted  all  its  business  to  rival  stock 
yards,  evidence  of  the  number  of  cars  of  live 
stock  taken  from  the  rival  stock  yards  is  com- 
petent as  furnishing  a  basi;s  to  estimate  dam- 
ages.—Terre  Haute  &  I.  Ry.  Co.  v.  Struble, 
109  U.  S.  381,  3  S.  Ct  270,  27  L.  Ed.  970. 

^=s>183.  Weiiclit  and  snfficiency. 

866  15  Cent  Dig.  Damag.  88  502-514. 


—  In  general. 

'  866  15  Cent.  Dig.  Damag.  8  502. 

On  the  question  of  damage  caused  by  rags 
sold  to  a  purchaser  being  infected  with  small- 
pox, evidence  that  the  rags  caused  the  small- 
pox to  break  out  among  the  purchaser's  work- 
men; that  he  paid  sums  of  money  to  support 
workmen  thus  disabled;  and  that  in  conse- 
quence of  the  epidemic,  he  had  run  his  mill 
short-handed,  and  lost  a  considerable  part  of  a 
profitable  trade,— is  competent,  and. sufficiently 
definite  to  go  to  the  jury.— Dushane  v.  Bene- 
dict, 120  U.  S.  630,  7  S.  Ct  696,  80  L.  Ed. 
810. 


^—  Iioss  of  earnings  or  serriccs. 

See  15  Cent  Dig.  Damag.  8  509. 

Where  plaintiff  had  sold  out  his  business, 
together  with  the  good  vrill,  prior  to  the  acci- 
dent, it  is  error  to  permit  him  to  testify  what 
his  personal  earnings  in  such  business  were, 
and  that,  when  he  sold  out,  he  did  it  with  the 
intention  of  resuming  the  business. — Boston  & 
A.  R.  Co.  V.  O'Reilly.  158  U.  S.  334.  15  S. 
Ct  830.  39  L.  Ed.  1006. 


— —  Breach  of  contract  in  gen- 
eral. 

866  15  Cent  Dig.  Damag.  88  288,  512. 

Under  a  contract  of  agistment,  where  the 
defendant  agreed  to  preserve  the  hides  of  all 
steers  which  should  die,  in  order  to  recover 
damages  for  the  nondelivery  of  the  hides,  their 
value  must  be  shown.— Teal  v.  Bilby,  123  U.  S. 
572.  8  S.  Ct.  239,  31  L.  Ed.  263. 

When  one  who  is  under  contract  to  furnish 
lamps  of  the  most  approved  form,  made  by  a 
certain  company,  in  good  faith  furnishes  lamps 
made  by  it  having  a  new  kind  of  burner,  the 
purchaser  cannot  recover  damages  on  the 
ground  that  this  burner  was  a  failure,  and  that 
it  would  cost  three  dollars  per  lamp  to  ex- 
change it  for  the  old  kind,  when  there  is  no 
evidence  that  it  ever  made  any  such  change,  or 
paid  any  money  therefor,  or  sold  the  lamps 
for  any  less  price  on  account  of  the  burner,  or 
how  much  less  the  lamps  were  worth  with  the 
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new  burner  than  with  the  old.— Cincinnati  Sie- 
mens-Lungren  Gas  Illuminating  Co.  v.  Western 
Siemens-Lungren  Co.,  152  U.  S.  200,  14  S.  Ct. 
523,  38  L.  Ed.  411. 

(Q  PROCEEDINGS  FOR  ASSESSMENT. 

In  condemnation  proceedings,  see  Eminent  Do- 
main, «=s>225-239. 

^=»206.  Physical  ezaminatlon  of  person 
injvred. 

See  15  Cent  Dig.    Damag.    i    631;     16   Cent    Dig. 
Dlscov.  8S  92-98. 

Under  the  common  law,  the  courts  of  the 
United  States  have  no  power,  in  an  action  for 
personal  injuries,  to  order  before  the  trial  an 
examination  of  the  body  of  the  injured  person. 
—Union  Pac.  Ry.  Co.  v.  Botsford,  141  U.  S. 
250,  11  S.  Ct  1000,  35  L.  Ed.  734. 

#=»208.   Qvestioiui  for  Jvry. 

See  15  Cent  Dig.  Damag.  §§  54,  64,  68,  182,  144,  146, 
206,  220.  633,  634. 

The  question  whether  or  not  interest  shall 
be  allowed  on  damages  for  a  tort  is  a  question 
for  the  jury. — District  of  Columbia  v.  Robin- 
son, 21  S.  Ct  283,  180  U.  S.  92,  45  L.  Ed. 
440,  affirming  judgment  14  App.  D.  0.  512. 

^=»200.  Instmotioiui. 

See  15  Cent  Dig.  Damag.  SS  637-562. 


— ^  In  general. 

Bee  15  Cent  Dig.  Damag.  SS  537.  638. 

Defei^e  of  malpractice  on  part  of  surgeons 
who  operated  on  plaintiff  held  properly  pre- 
sented in  an  action  for  personal  injuries  receiv- 
ed by  a  woman  in  a  railroad  collision  by  tlie 
instructions  given.— Texas  &  P.  R.  Co.  v.  Hill, 
35  S.  Ct  575,  237  U.  S.  208,  59  L.  Ed.  9ia 


— —  HitisatioiL  or  reduction  of 
damaffoa. 

See  15  Cent  Dig.  Damag.  S  641 

An  instruction  that  it  was  the  duty  of  an 
injured  employ^  to  submit  to  all  treatment 
that  a  reasonably  prudent  person  would  have 
submitted  to,  in  order  to  improve  his  condi- 
tion, and  that  his  employer  was  liable  for  no 
damages  which  might  have  been  prevented  by 
reasonable  care,  is  not  objectionable  as  au- 
thorizing the  inference  that  as  a  prudent  man 
the  employ^  might  have  postponed  recovery 
from  his  injury  to  recovery  of  damages.  Judg- 
ment 112  F.  35,  50  C.  C.  A.  106,  affirmed.— 
Texas  &  P.  Ry.  Co.  v.  Behymer,  23  S.  Ct  622, 
189  U.  S.  468,  47  L.  Ed.  905. 


— -  Measure  of  damasea  for  in* 
Jnries  to  the  person. 
See  16  Cent  Dig.  Damag.  98  648-665. 

In   an  action  for  piersonal  injuries,  while 
standard  life  and  annuity  tables,  showing,  at 


any  age,  the  probable  duration  of  life  and  pres- 
ent value  of  a  life  annuitv,  are  competent  evi- 
dence, the  rules  derived  therefrom  are  not  tbe 
absolute  guides  of  the  judgment  and  conadence 
of  the  jury;  and  an  instruction  directing  tbe 
jury  to  ascertain  the  loss  of  income  by  the  use 
of  such  rules,  the  charge  nowhere  suggesting 
that  the  jury  are  at  liberty  to  ascertain  such 
loss  according  to  their  own  judgment,  is  e^ 
roneous.— Vicksburg  &  M.  R.  Co.  v.  Putnan, 
118  U.  S.  545,  7  S.  Ct  1,  30  U  Ed.  257. 

Instructing  jury  in  action  under  Employers' 
Liability  Act  as  amended  by  Act  April  5,  1910, 
held  not  objectionable  as  permitting  the  jury  to 
indulge  in  speculation  as  to  future  results  of 
injuries  and  as  leaving  the  amount  of  damages 
to  conjecture.— Chesapeake  &  O.  Ry.  Co.  ?. 
Carnahan,  36  S.  Ct  594,  241  U.  S.  241,  60  L 
Ed.  979,  affirming  judgment  (Ya.)  86  S.  B.  863. 

(D)  COMMUTATION  AND  AMOUNT, 
DOUBLE  AND  TREBLE  DAM- 
AGES, AND  REMISSION. 

Comparative    negligence,    see    Negligence,    ^=> 

101. 
Double  damages   for  trespass,  due  process  of 

law,  see  Constitutional  Law,  ^=:»302. 
Refusal  to  pay  for  killing  of  stock  by  railroad, 

see  Railroads,  ^=»444. 
Review  of  amount  of  recovery,  see — 

Appeal  and  Error,  «=>221,  1004,  1021,  1083, 
1140,  1151. 

New  Trial,  «=>162. 
Treble  damages  for  violation  of  anti-trust  law, 

see  Monopolies,  ^s»28. 

^=»228.  Remission  of  ezoess. 

See  15  Cent  Dig.  Damag.  IS  576-67t. 

Where  a  remittitur  does  not  appear  on  tbe 
record  to  have  been  made  in  open  court,  as 
required  by  statute,  the  court  has  power  at  tbe 
same  term,  before  a  writ  of  error  is  sued  out, 
to  amend  the  record  according  to  the  fact— 
Pacific  Exp.  Co.  v.  Malin,  132  U.  8.  631,  10 
S.  Ct  166,  33  U  Ed.  450. 


DAMS. 

Obstruction  of  navigable  waters,  see  Navigable 
Waters,  «s»22. 

DAYS. 

Computation  of  time,  see  Time,  ^s»9L 

DEAD  BODIES. 

Slse  15  Cent  Dig.  Dead  Bodies. 
See  Cemeteries. 


DEATH. 


Scope-Note. 

[INCLUDES  presumptions  and  proof  as  to  death  and  surrivorsbip  in  general;    alBO» 
actions  for  causing  death. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis. 

I.  Evidence  of  Death  and  of  Survivorship. 

«=>2.  Presumption  as  to  death  from  absence. 

II.  Actions  for  Causing  Death. 

(A)  Right  of  Action  and  Defenses. 

4=»8.  What  law  governs. 

10.  Survival  of  right  of  action  of  person  injured. 

11.  Creation  of  new  cause  of  action. 

12.  Grounds  of  action. 

14.  Nature  of  act  or  omission  causing  death. 

17.  '  Proximate  cause  of  death. 

31.  Persons  entitled  to  sue. 

32.  Persons  for  whose  benefit  suit  may  be  maintained. 

(B)  Jurisdiction,  Venue,  and  Limitations. 
«=»  34.  Jurisdiction  of  cause  of  action. 

35.  Actions  under  laws  of  other  state  or  foreign  country. 

(C)  Parties  and  Process. 

C=»44.  Intervention,  addition,  or  substitution  of  parties. 

(D)  Pleading  and  Evidence. 

^=5»45.  Declaration,  complaint,  or  petition.  "    * 

52.  Damages. 

74.  Weight  and  sufficiency  of  evidence. 

76.  Cause  of  death. 

77.  Damages. 

(E)  Damages,  Forfeiture,  or  Fine. 
^=s>  80.  Elements  of  compensation. 

81.  In  general. 

82.  Suffering  of  deceased. 

85.  Pecuniary  loss  to  plaintiff  or  beneficiary  in  general. 

S6,  Loss  of  prospective  pecuniary  benefits. 

88.  Loss  of  society. 

94.  Measure  and  amount  awarded. 

95.  In  general. 

101.  Apportionment  and  distribution  of  amount  recovered. 

(F)  Trial,  Judgment,  and  Review. 

102.  Trial. 

104.  Instructions. 

106.  Verdict  and  findings. 

.  Cross-References. 


As  snspendin^  running  of  statute  of  limitation, 

see  Limitation  of  Actions,  ^t=»80-83. 
Bankrupt,  see  Bankruptcy,  ^=s>403. 
Cause  of  loss  within  insurance  policy,  see  In- 

Biirance,  ^=:»438-448. 
Devisee  or  legatee  before  gift  takes  effect,  see 

Wills,    ^=s>5S7'M5;     limitations    over,    see 

'Wills,  ^=s»592-594. 
raying  declarations,  see  Homicide,  ^=>210-220. 
BSzecutioB  of  death  sentence,  sfee  Criminal  Law, 

^5s»1219. 


Gifts  in  expectation  of  death,  see  Gifts,  #=»54- 
66. 

Loss  of  jurisdiction  on  death  of  owner  of  prop- 
erty seized,  see  Courts,  ^=930. 

Partner,  see  Partnership,  ^=>245-255. 

Party  affecting  time  of  appeal,  see  Appeal  and 
Error,  ^=:>349. 

Party  to  action  as  ground  for  abatement,  see 
Abatement  and  Revival,  ^=»49-76. 

Party  to  action  in  admiralty,  see  Admiralty, 
^=>51. 
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Party  to  appeal  or  writ  of  error,  see  Appeal 

and  Error,  «=>331-334,  1109. 
Principal,  as  terminating  agency,  see  Principal 

and  Agent,  #=»43. 


Termination  of  relation  of  attorney  and  client, 

see  Attorney  and  Client,  ^s>76. 
Testimony  as  to  transactions  with  persons  since 

deceased,  see  Witnesses,  ^s>127-163. 


I.   EVIDENCE   OF  DEATH  AND   OF 
SURVIVORSHIP. 

See  Descent  and  Distribution,  ^=»18. 

^=»2.  Presumption  as  to  death  from  ab« 
sence. 

See  15  Cent.  Dig.  Death,  91  1-3;   16  Cent.  Dig.  Des. 
ft  Dist.  8  10;    49  Cent.  Dig.  Wills,  9  UTS. 

The  presumption  .  of  death  which  arises 
from  seven  years'  absence  may  be  rebutted.— 
Scott  V.  McNeal,  154  U.  S.  34,  14  S.  Ct  1108, 
38  L.  Ed.  896,  reversing  judgment  5  Wash.  309, 
31  P.  873,  34  Am.  St  Rep.  803. 


II.  ACTIOMS  FOR  CAUSING  DEAtH« 

Application  of  state  laws  to  action  for  death 
on  high'  seas  as  interfering  with  commerce, 
see  Commerce,  ^==>10. 

Insurance  against  liability  for  causing  death, 
see  Insurance,  ^s»514. 

Presumptions  on  appeal,  see  Appeal  and  Er- 
ror, <S=»938. 

Privileges  and  immunities  of  citizehs,  see  Con- 
stitutional Law,  ^=»207. 

Review  of  rulings,  see  Appeal  and  Error,  ^=» 
730. 

State  laws  as  rules  of  decision  in  federal  courts, 
see  Courts,  ^=»366. 

Wrongful  death  from  sale  of  liquor,  see  Intox- 
icating Liquors,  ^=»283. 


(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

Action  in  admiralty,  see  Admiralty,  ^=»28. 

Construction  of  state's  statute  by  state  courts 
as  authority  in  federal  court,  see  Courts,  ^=s> 
366. 

Effect  of  treaties  upon  right  of  nonresident 
aliens  to  sue  for  death,  see  Treaties,  ^=>8. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^s>117. 

^s»8.  Wltat  law  goTeraa. 

See  15  Cent.  Dig.  Death,  89  12.  86,  62,  121,  US. 

The  damages  recoverable  from  an  employer 
for  the  death  of  his  employ^,  caused  by  his  negli- 
gence, are  controlled  by  the  law  of  the  place 
where  the  contract  of  employment  was  made 
and  the  accident  occurred,  although  the  death 
took  place,  and  action  is  brought.  In  another 
state. — Northern  Pac.  R.  Co.  v.  Babcock,  154  U. 
S.  190,  14  S.  Ct.  978,  38  L.  Ed.  958. 

In  an  action  based  solely  on  the  Employers' 
Liability  Act  of  April  22,  1908  (35  Stat,  at  L. 
65,  chap.  149  [U.  S.  Comp.  Stat,  Supp.  1909,  p. 
1171]),  to  recover  for  death  of  a  railroad  em- 
ploy6  from  injury  suffered  in  course  of  employ- 
ment, the  injury  and  death  occurring  in  Slon- 
tana,  the  recovery  is  for  the  exclusive  benefit  of 
the  widow,  as  provided  by  such  act,  and  not  for 
the  joint  benefit  of  the  widow  and  surviving  sis- 
ter as  authorized  by  the  Montana  statutes. — 
Mondou  V.  New  York,  N.  H.  &  H.  R.  Co.,  32  S. 
€t.  169,  223  U.  S.  1,  56  L.  Ed.  327,  38  L.  R.  A. 
<N.  S.)  44. 

The  distribution  of  the  damages  recovera- 
ble under  the  act  of  April  22,  1908,  from  an 
interstates  railway  carrier,  for  the  death  of  an 
employ^  while  engaged  in  interstate  commerce, 
is  governed  by  the  provisions  of  that  statute 
which  necessarily  supersedes  any  applicable 
state  legislation.— Id. 


^=910.   SnrriTal    of   rtelit    of    aeti< 
person,  lajiirea. 

See  39  Cent.  Dig.  Phye.  S  2&. 

The  right  of  action  created  by  Employcra* 
Liability  Act  AprU  22,  1908,  In  behalf  of  an  in- 
jured interstate  railway  employ^,  is  extinguished 
by  his  death.— Michigan  Cent.  K.  Co,  v.  Vree- 
land,  33  S.  Ct.  192,  227  U.  S.  69,  57  L.  Ed,  417, 
Ann.  Cas.  1914C,  176,  reversing  judgment  (C. 
C.)  Vreeland  v.  Michigan  Cent  K.  Co.,  189  F. 
'496. 

Right  of  action  under  Employers*  Liability 
Act  April  22,  1908,  in  behalf  of  an  injured  in- 
terstate railway  employ^,  is  extinguished  by  his 
death  from  his  Injuries.— Garrett  v.  Ix)ui8ville 
&  N.  R.  Co.,  36  S.  Ct.  32,  235  U.  S.  308,  59  L. 
Ed.  242,  affirming  judgment  197  F.  715,  117  C. 
C.  A.  109. 

^=»11.  Creation  of  new  oanae  of  aetloa- 

See  16  Cent  Dig.  Death,  18  10.  15. 

Liability  to  certain  relatives  dependent  on 
decedent,  imposed  by  Employers*  Liability  Act 
April  22,  1908,  is  not  limited  to  cases  where 
death  was  instantaneous;  the  right  created  be- 
ing independent  of  any  cause  of  action  he  might 
have  had.— Michigan  Cent.  R.  Co.  y.  Vreeland, 
33  S.  Ct  192,  227  U.  S.  59.  57  L.  Ed.  417,  Ann. 
Cas.  1914C,  176,  reversing  judgment  (C.  C.) 
Vreeland  v.  Michigan  Cent  R.  Co.,  188  F.  496. 

^=»12.   Gronnds  of  action. 

See  16  Cent  Dig.  Death.  89  16-21.  48. 

^s»14.  — -  Mature    of    aet    or'  oatlssloa 
oanslng  deatla. 

Bee  15  Cent  Dig.  Death.  I  14. 

The  death  of  a  free  passenger  on  a  railway 
train,  not  due  to  the  omission  on  the  part  of 
the  railway  company  of  any  duty  owing  to  the 
deceased,  cannot  be  considered  wrongful  or  neg- 
ligent at  the  suit  of  bis  heirs,  brought  under 
Rev.  St.  Idaho,  S  4100,  providing  ^hat  when  a 
person*s  death  is  caused  by  '*the  wrongful  act 
or  neglect  of  another,'*  his  heirs  or  ^rsonal 
representatives  may  maintain  an  action  for 
damages  against  the  person  causing  the  death. 
Judgment  116  F.  324,  54  C.  C.  A.  196,  reversed. 
--Northern  Pac.  Ry.  Co.  v.  Adams,  24  S.  Ct 
408,  192  U.  S.  440.  48  L.  Ed.  513. 

^=>17.  —  Prozinuite  oanae  of  deatli. 

See  16  Cent  Dig.  Death.  9§  Id*  tL 

Under  a  state  statute  which  requires  the  ac- 
tion to  be  brought  within  two  years  from  the 
death  (Rev.  St  Ind.  {  284),  and  which,  as  in- 
terpreted by  the  state  courts,  does  not  merely  re- 
vive the  right  of  action  for  the  injury,  but  rath- 
er gives  a  new  cause  of  action  unknown  to  the 
common  law,  the  existence  of  the  right  of  action 
cannot  be  made  to  depend  (by  analogy  to  the 
common-law  rule  in  cases  of  murder,  appeals  of 
death,  and  inquisitions  against  deodands)  upon 
the  dying  of  the  injured  person  within  a  year 
and  a  day  from  the  date  of  the  injury.— liouis- 
vlUe,  E.  &  St.  L.  R  Co.  v.  Clarke,  152  U.  S. 
230,  14  S.  Ct  579,  38  L.  Ed.  422. 

^=»31.  Persons  entitled  to  ane. 

See  15  Cent  Dig.  Death.  SS  86.  87-46,  4S;  tt  Cent 
Dig.  Bz.  A  Ad.  S  2332. 

The  widow  and  son  of  a  deceased  railway 
employ^  cannot  sue  in  their  own  names  for  dam- 
ages given  by  E>mployerB'  Liability  Act  April 
22.  1908,  §  2,  especially  in  Porto  Rico,  where 
the  difference  between  heirs  and  personal  rep- 
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resentatives  is  recognised,  and  where  there  ex- 
isted a  local  employer's  liability  act  giving  a 
cause  of  action  to  the  widow  of  the  deceased, 
or  his  children  or  dependent  parents.^American 
R.  Co.  of  Porto  Rico  v.  Birch,  32  S.  Ct.  603, 
224  U.  S.  547,  56  L.  Ed.  879. 

^  Administrator  of  deceased  minor  cannot 
maintain  for  the  benefit  of  the  parents  an  action 
for  death  given  by  a  state  law  to  the  decedent's 
father,  as  the  compensation  would  belong  to  the 
mother  as  well  as  the  father.— Wlnfree  v.  North- 
ern Pac.  R.  Co.,  33  S.  Ct.  273,  227  U.  S.  296, 
57  L.  Ed.  518,  affirming  judgment  173  F.  65, 
97  C.  C.  A,  392. 

^=>32.   Persons    for    wliose    benefit    suit 
may  be  maintained. 

See  15  Cent.  Dig.  Death,  95  47,  48. 

The  only  right  of  action  given  by  Federal 
Employers'  Liability  Act  AprU  22,  1908,  on 
death  of  an  interstate  railway  employ 6,  is  for 
ttie  benefit  of  the  next  of  kin.—St,  Louis,  I.  M. 
^^-  R  ?^- J-  Hesterly,  33  S.  Ct.  703,  228  U.  S. 
702,  57  L.  Ed.  1031,  reversing  judgment  135  S. 
W,  oT4,  98  Ark.  240. 

That  beneficiaries  are  nonresident  ajiens  will 
not  prohibit  action  for  damages  under  Employ- 
ers' Liability  Act  April  22,  1908,  as  amended 
by  Act  April  5,  1910,  to  personal  representatives 
for  the  benefit  of  certain  specified  dependent  rel- 
atives of  an  employe  of  an  interstate  carrier.—- 
McGovern  v.  Philadelphia  &  R.  Ry.  Co.,  35  S. 
Ct.  127,  235  U.  S.  389,  59  L.  Ed.  283,  reversing 
judgment  (D.  C.)  209  F.  975. 

The  "next  of  kin"  under  Act  April  22,  1908, 
as  amended  by  Act  April  5,  1910,  are  those  who 
are  the  next  of  kin  under  the  locat  law.— Sea- 
board Air  Line  Ry.  v.  Kenney,  36  S.  Ct.  458, 
240  U.  S.  489,  60  L.  Ed.  762.  affirming  judg- 
ment Kenney  v.  Seaboard  Air  Line  R.  Co.,  82 
S.  E.  968,  167  N.  C.  14.  ' 

(B)  JURISDICTION,   VENUE,   AND  LIMI- 
TATIONS. 

Exclusive  or  concurrent  jurisdiction  of  state  and 

federal  court,  see  Courts,  ^=9489,  494. 
Jurisdiction  of  admiralty,  see  Admiralty,  ^=>21. 

^=>34.  Jurisdiction   of  eanse   of   action. 

See  16  Cent  Dig.  Death,  8  60. 


—  Actions  nnder  laws  of  other 
state  or  foreign  country. 

Bee  15  Cent,  Dig.  Deatb.  {  50. 

Since  the  statutes  of  Louisiana  and  Texas, 
giving  action  for  death,  are  substantially  alike, 
except  that  under  the  former  such  an  action  will 
lie  against  a  receiver,  while  under  the  latter  it 
will  not,  there  is  no  such  inconsistency  as  will 
prevent  an  action  in  Texas  against  a  railroad 
receiver  for  the  wrongful  death  of  a  brakeman  in 
Louisiana.— Texas  &  P.  Ry.  Co.  v.  Cox,  145  U. 
S.  593,  12  S.  Ct.  905,  36  L.  Bd.  829.    *  ^*^  ''• 

An  action  for  damages  for  negligently  caus- 
ing death  may  be  maintained  in  other  jurisdic- 
tions than  that  In  which  the  cause  of  action 
arose,  where  the  statutes  giving  the  right  of  ac- 
tion are  not  inconsistent  with  the  statutes  or 
pubbc  policy  of  the  jurisdiction  in  which  the 
suit  IS  brought.  Judgment  6  App.  D.  C.  56,  re- 
versed.—Stewart  v.  Baltimore  &  O.  R.  Co  18 
S.  Ct.  105,  168  U.  S.  445,  42  L.  Ed.  53?: 

An  action  may  be  maintained  in  the  Dis- 
trict of  Columbia  to  recover  damages  for  a  death 
caused  by  negligence  in  Maryland,  since  in  both 
jurisdictions  the  statutes  have  removed  the  com- 
mon-law obstacle  to  such  a  suit,  and  permitted 
a  recovery  for  the  benefit  of  the  near  relatives 
of  the  deceased.  The  fact  that  in  Maryland  the 
action  must  be  brought  in  the  name  of  the  state, 
while  in  the  District  it  is  brought  in  the  name  of 


the  personal  representative,  or  the  fact  that  the 
Maryland  statute  names  as  beneficiaries  the 
wife,  husband,  parent,  and  child  of  the  deceased, 
while  the  District  statute  provides  for  a  distri- 
bution of  a  recovery  according  to  the  statute  of 
distribution,  does  not  show  such  an  inconsisten- 
cy between  the  two  statutes  as  would  prevent 
the  maintenance  of  the  suit.— Id. 

A  federal  court  is  without  jurisdiction  of  a 
common-law  action  founded  on  the  liability  for 
a  death  by  wrongful  act,  created  by  the  Mexi- 
can laws,  because  of  its  lack  of  power  to  make 
a  decree  of  the  kind  required  by  such  laws, 
which  demand  that  the  damages  be  awarded  as 
support  in  the  nature  of  alimony  or  pension, 
by  a  decree  which  contemplates  periodical  pay- 
ments, and  which  is  subject  to  modification  from 
time  to  time,  as  the  circumstances  change. 
Judgment,  Mexican  Nat.  R.  Co.  v.  Slater,  115 
F.  593,  58  C.  O.  A.  239,  affirmed.— Slater  v. 
Mexican  Nat.  R.  Co..  24  S.  Ct.  581,  194  U.  S. 
120,  48  L.  Ed.  900. 

(CD  PARTIES  AND  PROCESS. 

^=»44.  Intervention,  addition,  or  snbsti- 
tntion  of  parties. 

The  trial  court  under  Rev.  Bt.  {  954  (U.  S. 
Comp.  St.  1901,  p.  696),  may  allow  amendment 
to  petition  in  action  by  surviving  parent  in  her 
individual  capacity,  setting  up  a  right  to  sue 
as  personal  representative  for  death  of  a  son, 
in  which  capacity  alone  can  action  be  main- 
tained under  Employers*  Liability  Act  April  22, 
1908.— Missouri,  K.  &  T.  Ry.  Co.  v.  Wulf.  33  S. 
Ct.  135^  226  U.  S.  570,  57  L.  Ed.  355,  Ann.  Cas. 
1914B,  134,  affirming  judgment  192  F.  919,  113 
C.  C.  A.  665. 

(D)  PLEADING  AND  EVIDENCE. 

^=3»45.  Deolaration,    oomplaint,   or   peti- 
tion. ^ 

See  16  Cent  Dig.  Death.  {(  60-€9. 

^s>52.  — —  Damasea. 

See  15  Cent.  Dig.  Death,  S  ^. 

Declaration  in  an  action  against  an  inter- 
state carrier  under  Employers  Liability  Act 
April  22,  1908,  for  the  benefit  of  parents  of  an 
employ 6  dying  from  the  injuries  received  in  in- 
terstate commerce,  is  fatally  defective  where  it 
fails  to  show  facts  apprising  defendant  of  the 
pecuniary  loss  in  fact  suffered.— Garrett  v.  Lou- 
isville &  N.  R.  Co.,  35  S.  Ct.  32,  235  U.  S.  308, 
59  L.  Ed.  242,  affirming  judgment  197  F.  715, 
117  O.  C.  A.  109. 

^==>74.  Weight    and    snffioienoy    of    OTi- 
denoe. 

See  15  Cent.  Dig.  Death,  88  93-96. 

^=s>76.  ^—  Canse  of  death. 

See  16  Cent  Dig.  Death,  8  94. 

The  fact  that  the  only  witnesses  in  an  ac- 
tion for  wrongful  death  were  defendant's  em- 
ployes did  not  warrant  submission  of  the  case 
to  tlie  jury  to  determine  the  weight  of* the  tes- 
timony, where  the  only  evidence  showed  negli- 
gence on  the  part  of  the  deceased. — Bunt  v. 
Sierra  Butte  Gold-Min.  Co.,  138  U.  S.  483,  11 
S.  Ct.  464,  34  L.  Ed.  1031,  affirming  judgment 
(O.  C.)  Same  v.  Sierra  Buttes  Gold  Min.  Co., 
24  F.  847. 

^=»77.  ^—  Damagea. 

See  15  Cent.  Dig.  Death,  8  96. 

Evidence  held  to  justify  a  finding  that  a 
railroad  employ^  endured  conscious  pain  during 
the  half  hour  after  a  car  had  passed  partly 
over  his  body.— St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Craft,  35  S.  Ct  704,  237  U.  S.  648,  59  L. 
Ed.  1160,  affirming  judgment  (Ark.)  171  S.  W. 
1185. 


This  i>iseat  is  compiled  on  the  Key-Nnmber  System.   For  explanation,  see  pace  ili. 
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(E)  DAMAGES.   FORFEITURE.   OR  FINBt 

^s»80.  Elements  of  oompensation. 

See  16  Cent.  Dig.  Death.  86  103-119. 


^—  In  general. 

See  16  Cent  Dig.  Death.  ||  108-106. 

A  vessel  met  with  an  accident,  and  sank 
10  minutes  later,  drowning  libelant's  daughter. 
Held,  that  an  action  for  her  suffering  and 
fright  during  such  10  minutes,  separate  and 
apart  from  Qie  cause  of  action  arising  out  of 
her  subsequent  death,  could  not  be  maintained. 
—The  Corsair,  145  U.  S.  335,  12  S.  Ot  949,  36 
L.  Ed.  727. 

^=982.  — -  Splferlng  of  deceased* 

See  15  Cent  Dig.  Death,  fi  106. 

No  recovery  can  be  had  under  federal  Em- 
ployers' Liability  Act  AprU  22,  1908,  for  pain 
sufitered  by  deceased.—St  Louis,  I.  M.  &  S.  R. 
Co.  V.  Hesterly,  33  S.  Ct  703,  228  U.  S.  702, 
57  Lu  Ed.  1031.  reversing  judgment  135  S.  W. 
874,  98  Arkr.  240. 

'  Conscious  pain  substantially  contemporane- 
ous with  death,  intervening  between  fatal  in- 
juries and  death,  affords  no  oasis  for  a  separate 
award  of  damages  under  Act  April  5,  1910, 
amending  Employers'  Liability  Act  April  22, 
1908.— St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Craft, 
35  S.  Ct.  704,  237  U.  S.  648,  59  L.  Ed.  1160, 
affirming  judgment  (Ark.)  171  S.  W.  1185. 

Recovery  in  an  action  by  personal  represen- 
tative of  deceased  eniploy^  under  Employers' 
Liability  Act  April  22,  1908,  as  amended  by 
Act  April  5,  1910,  may  include  damages  for 
decedent's  conscious  pain  during  the  period 
between  fatal  injuries  and  death,  and  damages 
for  pecuniary  loss  to  relatives  or  next  of  kin. 
—Id. 

Recovery  in  action  by  personal  representa- 
tive of  deceased  railway  employ^  under  Em- 
ployers' Liability  Act  of  April  22,  1908,  as 
amended  April  5,  1910,  may  include  damages 
for  decedent's  conscious  suffering  before  death 
and  damages  for  pecuniary  loss  of  relatives  or 
next  of  km. — ^Kansas  City  Southern  R.  Co.  v. 
Leslie,  35  S.  Ct  844,  238  U.  S.  599.  59  L.  Ed. 
1478,  reversing  judgment  167  S.  W.  83,  112 
Ark.  305. 

^=»85.  — »  Peenniary  loss  to  plaintiff  or 
benefloiary  in  general. 

See  16  Cent  Dig.  Death.  §  111. 

Recovery  in  action  by  personal  representa- 
tive of  deceased  railway  employ^  under  Employ- 
ers' Liability  Act  of  April  22,  1908,  as  amended 
April  5,  1910,  may  include  damages  for  dece- 
dent's conscious  suffering  before  death,  and 
damages  for  pecuniary  loss  of  relatives  or  next 
of  kin.— Kansas  City  Southern  R.  Co.  v.  Les- 
lie, 35  S.  Ct  844,  238  U.  S.  599.  59  U  Ed. 
1478,  reversing  judgment  167  S.  W.  83,  112 
Ark.  305. 

^s»80?  -^—  IiOM    of    prospeotiTO    peonn- 
iary  benefits. 

See  16  Cent  Dig.  Death.  89  108.  lOe.  112-114.  117,  119. 

It  is  competent  to  show  the  income  of  the 
deceased  before  bis  death,  as  well  as  his  ability 
and  capacity  for  iabor  and  his  skill  in  his  call- 
ing.—Louisville,  B.  &  St  L.  R.  Co.  V.  Clarke, 
152  U.  S.  230,  14  S.  Ct  579,  38  L.  Ed.  422. 

In  an  action  for  death  by  wrongful  act,  the 
jury  may  consider  the  dependent  condition  of 
decedent  s  family. — Baltimore  &  P.  R.  Co.  v. 
Mackey,  157  U.  S.  72,  15  S.  Ct  491,  39  L.  Ed. 
624. 

In  an  action  for  death  by  wrongful  act, 
evidence  of  deceased's  earning  capacity  is  ad- 
missible as  bearing  on  the  amount  of  loss  to 
her  estate.— Id. 


XfOM  of  society. 

See  15  Cent  Dig.  Death.  S  US. 

Loss  to  parents  of  companionship  of  son  Is 
not  an  element  of  damages  recoverable  in  an 
action  against  a  carrier  under  Eknployers'  Lia- 
bility Act  April  22,  1908.— American  R-  Co.  of 
Porto  Rico  V.  Didricksen,  33  S.  Ct  224,  227  D. 
S.  145,  57  I/.  Ed.  456. 

^»94.  Measnro  and  amonnt  avrardod* 


See  15  Cent  Dig.  Death.  U  106,  109.  111-115. 

130. 

^»05,  ...  In  general. 

See  15  Cent  Dig.  Death.  »  108.  109.  111-116,  UOl 

The  financial  benefit  which  might  be  ex- 
pected from  a  husband  is  the  measure  of  dam- 
ages in  an  action  under  Employers'  Liability 
Act  April  22,  1908,  for  the  benefit  of  the  widow 
of  an  employ^.— Michigan  Cent.  R.  Co.  ▼.  Vree- 
land,  33  S.  Ct  192,  227  U.  S.  59.  57  L.  Ed. 
417,  Ann.  Cas.  1914C,  176,  reversing  judg- 
ment (C.  C.)  Vieeland  v.  Michigan  C^t.  R. 
Co.,  189  F.  495. 

It  is  reversible  error  to  instruct  that,  ia 
fixing  damages  under  federal  ESmployers'  lia- 
bility Act,  the  age,  health,  occupation,  and 
earning  capacity  should  be  considered,  and  that 
from  that  amount  the  personal  expenses  should 
be  deducted,  and  the  remainder  snould  be  the 
amount  of  recovery.— Kansas  City  Southern 
R.  Co.  V.  Leslie,  35  S.  Ct  844,  238  U.  S.  599, 
59  L.  Ed.  1478,  reversing  judgment  167  S.  W. 
83,  112  Ark.  305. 

The  present  cash  value  of  the  future  bene- 
fits of  which  beneficiaries  were  deprived  by 
death  is  a  proper  measure  of  recovery  in  an  ac- 
tion against  an  interstate  railroad  under  the 
Employers'  Liability  Act  as  amended  by  Act 
April  5,  1910,  for  the  benefit  of  the  widow  and 
dependent  children.— Chesapeake  &  O.  Ry.  Co. 
V.  Kelly.  36  S.  Ct  630.  241  U.  S.  485,  60  L. 
Ed.  1117,  reversing  judgment  Same  v.  Kelly's 
Adm*x.  169  S.  W.  736,  160  Ky.  296;  Sanio 
V.  Gainey,  36  S.  Ct.  633,  241  U.  S.  494,  60  U 
Ed.  1124,  reversing  judgment  Same  v.  Dwy- 
er's  Adm'x,  172  S.  W.  918.  162  Ky.  427. 

^=»101«  Apportionment  and  dlatribntioa 
of  amonnt  reooTerod* 

Bee  16  Cent  Dig.  Death,  S9  132-140. 

Rev.  St.  Ariz.  1887,  tit  36^  H  2145-2155^ 
providing  that  an  action  for  wrongful  death 
may  be  brought  for  the  benefit  of  the  husband, 
wife,  children,  and  parents  of  deceased,  by  one 
of  them,  for  the  benefit  of  all  and  that  a  recov- 
ery shall  be  divided  among  the  persons  entitled 
thereto,  do  not  authorize  one  of  such  persons 
suing  for  the  benefit  of  all  to  remit  damages 
allotted  to  some  of  the  persons  entitled. — South- 
em  Pac  Co.  V.  Tomlinson,  163  U.  S.  369,  16 
S.  Ct  1171,  41  L.  Ed.  193,  reversing  judgmeat 
(Ariz.)  33  P.  710. 

Recovery  under  federal  Employers'  liabil- 
ity Act  for  the  death  of  a  railroad  employ^  en- 
gaged in  interstate  commerce  must  be  limited 
to  compensating  relatives  shown  to  have  sus- 
tained pecuniary  loss,  and  a  surviving  child 
not  dependent  on  decedent  and  with  no  expec* 
tation  of  pecuniary  benefit  from  him  can  hare 
no  diare  in  such  recovery. — Gulf,  C.  &  S.  F.  Rj. 
Co.  V.  McGinnis,  33  S.  Ct:  426,  228  0.  S.  173, 
57  L.  EM.  785,  reversing  judgment  (Tex.  Civ. 
App.)  147  S.  W.  1188. 

(F)  TRIAL.  JUDGMENT,  AND  REVIEW. 

Instructions  cured  by  giving  other  instructionib 

see  Trial,  ^=s>296. 
Persons  concluded,  see  Judgment,  ^=3688. 
Remand  for  new  trial,  see  Appeal  and  Ekro^ 

<S=»1144. 

^s»102.   Trial. 

See  16  Cent  Dig.  Death,  fl  m-ltt. 
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DECREE 


~—  Inttmetioiii. 

15  Cent  DIs.  Death.  88  142-148. 

A  request  to  charge  that  the  burden  was 
on  plaintiff,  in  the  first  instance,  to  show  that 
"plaintiff"  was  in  the  exercise  of  due  care,  is 
properly  refused.— Union  Pac.  Ry.  Co.  ▼. 
O'Brien.  161  U.  S.  451,  16  S.  Ot.  618>  40  L. 
Ed.  766. 

^=»105.  Verdict  and  flndinss* 

See  15  Cent  Dis.  Death,  8  149. 

General  Terdict  for  plaintiff  may  be  return- 
ed by  jury  in  action  by  an  administratrix  un- 
der Employers*  Liability  Act  for  benefit  of  wid- 
ow and  minor  children  without  apportioning  the 
damages.— Central  Vermont  R.  Co.  ▼.  White,  35 
S.  Ct  865.  238  U.  S.  507,  59  L.  Ed.  1433.  af- 
firming judgment  White  ▼.  Central  Vermont 
R.  Co.,  89  A.  618,  87  Vt  330. 

DEBATES. 

Congressional  debates,  aid  to  construction  of 
statute,  see  Statutes,  «=»216,  217. 

DE  BONIS  NON. 

Administrators,  see  ESxecutors  and  Administra- 
tors, ^=^120. 

DEBT. 


Imprisonment  for  debt, 
Arrest,  ^=^3. 
Constitutional  Law,  ^b»83. 

DEBT.  ACTION  OF. 

See  16  Cent  Dig.  Debt  Action  of. 
Recovery  of  stamp  taxes,  see  Internal  Revenue, 


DEBTOR  AND  CREDITOR. 


Assignments  for  Benefit  of  Creditoraw 

Attachment. 

Bankruptcy. 

Compositions  with  Creditors. 

Compromise  and  Settlement 

Creditors'  Suit. 

Descent  and  Distribution,  «s»119-147. 

Execution. 

Exemptions. 

Fraudulent  Conveyances. 

Garnishment 

Homestead. 

Insolvency. 

Interest. 


See- 
Marshaling  Assets  and  Securities. 
Partnership,  «=>177-183. 
Payment. 

Principal  and  Surety,  #=s>145-159. 
Release. 
Subrogation. 
Wills,  «ss>714. 

DECEDENTS. 

Estates,    see— 

Descent  and  Distribution. 

Executors  and  Administrators. 

Wills. 
Testimony  as  to  transactions  withpersons  since 

deceased,  see  Witnesses,  ^s»127-163. 


See  Fraud. 


See  Fraud. 


DECEIT. 
DECEPTION. 


DECISION. 

Judicial  decisions   as  impairing   obligation   of 
contract,  see  Constitutional  Dsiw,  4^116. 

DECLARATION. 

Accompanying  invoices,    see   Cust<Hn8   Duties, 

^=»6d. 
In  pleading,  see  Pleading. 
Of  trust,  see  Trusts,  ^=>19-21. 

DECLARATIONS. 


As  evidence 

Criminal  Law,  (8=»413-417,  422-427. 

Evidence,  «=»268-274. 

Wills,  <&=>S7. 
Dying  declarations,  see  Homicide,  ^s»210-220. 

DECLARATORY  STATEMENT. 

Mining  location  or  claim,  see  Mines  and  Min- 
erals, ^=»21. 

DECOY  LETTERS. 

Defense  to  crime,  see  Criminal  Law,  ^3»37. 

DECREE. 

Se^— 
Admiralty,  ^s»92. 
Equity,  «=5>415-441. 
Judgment 


Tbis  IHgest  is  ooatpiled  on  the  Key-Number  System.   For  ezplanation,  see  page  ill. 
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DEDICATION. 

Scope-Note, 

[INCLUDES  giving  or  deyoting  real  property  or  easements  therein  to  the  use  of  the 
public,  and  acceptance  and  revocation  of  such  dedication ;  nature,  requisites,  Incidents,  op- 
eration, and  effect  thereof ;  evidence  relating  thereto ;  estates,  Interests,  or  easements  cre- 
ated ;  and  rights,  duties,  and  liabilities  of  parties  making  such  dedications  and  of  the  pub- 
lic as  to  the  property  dedicated. 

[For  related  matters  under  other  topice,  see  cross -references  after  analysis.] 


Analysis. 
I.  Nature  and  Requisites. 

^=»16.  Acts  constituting  dedication  in  general. 

19.  Designation  in  maps  or  plats,  and  sale  of  lots. 

II.  Operation  and  Effect. 

49.  Extent  of  dedication. 

50.  In  general. 

59.  Rights  and  liabilities  as  to  control  and  care  of  property. 

Cross-References. 

See- 
Literary  Property,  ^=»5. 
Patents,  ^=>82,  83. 


I.   NATURE  AND   REQUISITES. 

^=:>16.  Acts    eonstitntins    dedioation.    in 
general. 

See  16  Cent.  Dig.  Dedi.  §6  16-49. 

^=»10.  ^—  DesignatioA      in      maps      or 
plats,  and  sale  of  lots. 

See  16  Cent.  Dig.  Dedl.  fiS  85,  87-47. 

The  recording  in  1839,  under  direction  of 
the  secretary  of  war,  pursuant  to  act  of  con- 
gress, of  the  plat  of  the  Ft.  Dearborn  addition 
to  Chicago,  following  the  requirements  of  Act 
111.  Feb.  27,  1833,  relating  to  town  plats,  which 
provided  that  the  land  intended  for  streets  or 
other  public  uses  in  any  town  or  city,  or  addi- 
tion thereto,  "shall  be  held  in  the  corporate 
name  thereof  in  trust  to  and  for  the  uses  and 
purposes  set  forth  and  expressed  or  intended," 
and  the  sale  of  the  lots  shown  on  the  plat, 
vested  in  the  city  of  Chicago  the  legal  title  to 
that  part  of  the  ground  designated  (m  the  plat 
as  "public  ground.**— United  States  v.  Illinois 
Cent.  R.  Co.,  154  U.  S.  225,  14  S.  Ct  1015, 
38  L.  Ed.  971. 

n.   OPERATION  AND   EFFECT. 

Adverse   possession  of  property  dedicated,  see 

Adverse  Possession,  ^==>8. 
Estoppel  by  dedication,  see  Estoppel,  ^s»33. 

^=»40.  Extent  of  dedication. 

See  15  Cent.  Dig.  Dedi.  89  91-96. 

^=»50.  — —  In  general. 

See  15  Cent  Dig.  Dedi.  8S  91-94. 

Certain  streets  having  been  dedicated  as 
terminating  at  a  river,  the  river  bed  in  front 
was,  by  legislative  authority,  filled  in  below 
high-water  mark,  and  the  land  so  formed,  de- 
scribed by  metes  and  bounds,  was  deeded  by 
the  state,  for  value,   to  defendants,  who  had 


also  succeeded  to  the  title  of  the  dedicator. 
Held,  that  the  title  to  the  filled-in  land,  being 
derived  directly  from  the  state,  was  not  affected 
by  the  dedication,  and  that  the  streets  terminat- 
ed at  the  former  high-water  mark.--City  of 
Hoboken  v.  Pennsylvania  R.  Co.,  124  U.  S.  65»i. 
8  S.  Ct.  643.  31  L.  Ed.  543.  affirming  judgment 
(C.  C.)  16  F.  816. 

e=s>50.  Bishtg  and  liabilitiea  ae  to  oea- 
trol  and  oare  of  property. 

See  15  Cent  Dig.  Dedl.  ({  112.  116-121. 

Since  the  recording,  in  1839,  under  direc- 
tion of  the  secretary  of  war,  pursuant  to  act  of 
congress,  of  the  plat  of  the  Ft.  Dearborn  addi- 
tion to  Chicago,  following  the  requirements  of 
Act  Til.  Feb.  27.  1833,  relating  to  town  plats, 
which  provided  that  the  land  intended  for 
streets  or  other  public  uses  in  any  town  or  city, 
or  addition  thereto,  "shall  be  held  in  the  cor- 
porate name  thereof  in  trust  to  and  for  the 
uses  and  purposes  set  forth  and  expressed  or 
intended,"  and  the  sale  of  the  lots  shown  on 
the  plat,  vested  in  the  city  of  Chicago  the  legal 
title  to  that  part  of  the  ground  designated  on 
the  plat  as  '^public  ground,''  and  the  enforce- 
ment, as  a  subordinate  agency  of  the  state^  of 
the  rights  of  the  public  therein,  the  United 
States  are  not  entitled  to  restrain  the  diversion 
of  such  "public  ground"  to  private  uses.— Unit- 
ed States  V.  Illinois  Cent  R.  Co.,  154  U.  S. 
225,  14  S.  Ct.  1015,  38  L.  Ed.  971. 

DEDUCTIONS. 

Benefits  arising  from  condemnation  of  propertj 
from  compensation,  see  Eminent  Domain,  ^^ 
144,  145. 

From  compensation  for  performance  of  con- 
tract, see  Contracts,  ^s»z34. 

From  duty,  see  Customs  Duties,  ^=978. 
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DEEDS. 

Scope-Note. 

[INGLUDBS  instruments  In  writing  under  seal  in  general,  and,  more  particnlarly. 
conveyances  of  real  property;  nature,  requisites,  validity,  Incidents,  construction,  opera- 
tion, and  effect  of  such  instruments;  evidence ' relating  thereto;  delivery,  acceptance,  and 
recording  or  registration  thereof;  and  estates  or  interests  created,  exceptions  or  reserva- 
tions therefrom,  and  conditions  or  restrictions  imposed  thereon. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.]    ' 

Analysis. 
I.  Requisites  and  Validity. 

(A)  Naturk  and  Essentials  of  Conveyances  in  General. 

^=»4.  Conveyances  distinguished  from  other  transactions. 

5.  In  general. 

6.  Executory  contracts. 

14.  Consideration. 

17.  Sufficiency. 

20.  Particular  modes  of  conveyance. 
25.  Quitclaim. 

(B)  Form  and  Contents  of  Instruments. 

«=>30.  Designation  and  description  of  parties. 

31.  In  general. 

32.  Blanks. 

37.  Description  of  property. 

38.  Certainty  in  general. 

40.  Reference  to  maps  or  plats. 

(C)  Execution. 

(D)  Delivery. 

^=5»63.  Acceptance. 
64.  Necessity, 

(E)  Validity. 

<S=»70.  Fraud  and  misrepresentation. 
72.  Undue  influence. 

II.  Recording  and  Registration. 

^=983.  Instruments  entitled  to  record. 

III.  Construction  and  Operation. 

(A)  General  Rules  oe  Construction. 
C=»96.  Recitals. 

(B)  Property  Conveyed. 

«8=»  112.  References  to  maps,  plats,  other  instruments,  or  records. 
114.  Particular  description. 

(C)  Estates  and  Interests  Created. 

<8=»  121.  Operation  of  quitclaim  deed. 
124.  Fee  simple. 

(D)  Exceptions  and  Reservations. 

(E)  Conditions  and  Restrictions. 

<8=»169.  Performance  or  breach. 

160.  Breach  in  general. 

162.  Sufficiency  of  performance. 

(F)  Loss  OR  Relinquishment  oe  Rights. 

[No  paragraphs  or  references  in  this  Digest    But  see  16  Cent.  Dig.  Deeds, 
§f  549-555.]  ^ 
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DEEDS,  I  (A) 


C8up.0tDis.--Paii  aq 


IV.  Pleading  and  Evidence. 

191.  Presumptions  and  burden  of  proof. 

193.  Execution,  existence,  and  identity, 

194.  Delivery. 

205.  Weight  and  sufficiency  of  evidence, 
211.  Validity. 

Cross-References. 


See— 
Acknol^ledgment. 
Alteration  of  Instruments. 
Boundaries. 
Covenants. 
Escrows. 

Fraudulent  Conveyances. 
liOst  Instruments,  ^=»8. 
Powers. 
Reformation  of  Instruments. 

Absolute  deed  as  mortgage,  see  Mortgages, 
31-^4. 


Conclusiveness,    as    against   grantee,    of   judg- 
ment against  grantor,  see  Judgment,  ^==>682. 
Estoppel  by  deed,  see  Estoppel,  ^=920-38. 


Internal  revenue  stamps,  see  Internal  Revenue, 
28. 


Necessity  and  sufficiency  to,  comply  with  con- 
tract of  sale,  see  Vendor  and  Purchaser,  ^f=» 
14&-148. 

Parol  or  extrinsic  evidence,  see  Evidence, 
42^-434. 

Preferences    by    debtor,    see    Bankruptcy, 
158-185. 

Priorities  between  judgments  and  conveyances, 
see  Judgment,  ^=^786,  787. 

Deei»  "by  or  to  particular  cla$»e9  of  peraon«. 

See- 
Assignments  for  Benefit  of  Creditors,  ^=s»2* 

151. 
Bankruptcy,  ^s»158-185. 


See- 
Hanks  and  Banking,  ^S9261. 
Corporations,  ^s»4il-444. 
Descent  and  IMstribution,  ^=s>82. 
Execution,  ^s»305. 

Husband  and  Wife,  «s>47,  181-190,  207. 
Indians,  ^s»15. 
Infants,  ^=»31-39. 
Mortgages,  «ss>272-296w 
Taxation,  «ss>756-768. 
Territories,  ^=»17. 
Trusts.  ^s»200. 

DeedM  of  particular  fp€cie$  of,  or  mMm  or 
interest  in,  property. 
See- 
Champerty  and  Maintenance,  ^3»7. 
Guardian  and  Ward,  «=»40-43.' 
Homestead,  ^S9ll9. 
Husband  and  Wife.  <8=>181-196,  267. 
Mines  and  Minerals,  ^=»55)i 
Mortgages.    <8ss>2(  2-295. 
Territories,  ^=»17. 
Trusts,  «=»200. 

ParHculor  eluuet  of  deedi. 
See- 
Assignments  for  Benefit  of  Creditors. 
Chauel  Mortgages. 
Mortgages. 

Taxation,  «=>750-78a 
Trusts,  «s»3-61. 


z.  REQuisrrrs  and  vauditt. 

(A)  NATURE  AND  ESSENTIALS  OP  CON- 
VETANCES  IN  GENERAL. 

Persons    executing    instruments    relied    on    trn 
color  of  title,  see  Adverse  Possession,  ^ss>81. 


CoiLTeyaiioes     distii&Kiiisbed     from 
oilier  transaotions. 

Bee  16  Cent.  Dig.  Deeds,  8fi  6-9. 


—  In.  seaeral. 

See  16  Cent  Dig.  Deeds.  SS  7*9. 

No  transfer  of  title  was  effected  by  an 
instrument  which  recites  that  the  party  of  the 
first  part  '"sells"  certain  mining  claims  to  the 
party  of  the  second  part  for  a  specified  con- 
sideration, and  "upon  the  terms  and  considera- 
tion following,"  and. which,  in  its  subsequent 
provisions,  authorizes  the  party  of  the  second 
part  to  sell  and  negotiate  the  mines  for  any 
sum  above  ^5,000,  and  retain  out  of  the  pur- 
chase price  seven-eighths  of  the  excess,  the  par- 
ty of  the  first  part  agreeing  to  execute  any  con- 
veyance thereafter  necessary  to  convey  a  good 
title,  and  the  party  of  the  second  part  assum- 
ing no  obligations  except  a  general  one  by 
which  both  parties  mutually  agree  to  aid  each 
other  in  the  negotiation  and  sale;  such  docu- 
ment is  not  a  deed,  but  simply  a  power  of 
attorney,  and,  as  such,  subject  to  revocation. 
Decree  (Ariz.  1904)  76  P.  623,  aflirmed.— Taylor 
▼.  Burns,  27  S.  Ct.  40,  203  U.  S.  120,  51  L. 
Ed.  116. 


—  Ezeoutory  oontraots. 

See  16  Cent  Dig.  Deeds.  8  6. 

An  instrument  executed  by   an  agent,   by 
Tiitue  of  a  power  of  attorney  to  convey  proper^ 


ty  thereto  annexed,  and  which  contains  tpt 
words  to  constitute  a  conveyance  and  recites 
the  receipt  of  the  consideration,  is  a  conveyance, 
and  not  a  contract  of  sale,  though  it  is  signed 
^y  the  agent  in  his  own  name,  and  contains  a 
further  agreement  that  his  principals  shall  ex- 
ecute a  deed  as  soon  as  convenient,  the  latter 
provision  being  only  a  covenant  for  further  as- 
surance.—Williams  V.  Paine,  18  S.  Ct  279, 169 
U.  S.  55,  42  L.  Ed.  658. 

An  informal  unacknowledged  document  sign- 
ed by  both  parties,  t-eciting  that  one  has  sold 
and  transferred  property  under  an  unconfirmed 
Mexican  grant  and  will  execute  conveyances  ss 
soon  as  another  grant  should  be  confirmed,  is 
an  executory  contract  for  a  conveyance.— Cb»- 
vez  V.  De  Bergere,  34  S.  Ct  144,  231  U.  S. 
482,  58  L.  Ed.  325,  affirming  judgment  De 
Bergere  v.  Chaves,  83  P.  762,  14  N.  M.  352. 

^=»14.  OoBsideratioii. 

See  16  Cent  Dig.  Deeds.  SS  S-SS;    26  Cent  Dig. 
Hub.  a  W.  S  285. 

^=»17.  —  Suffioieiioy. 

See  16  Cent  Dig.  Deeds,  Sfi  26-S7. 

A  deed  from  a  father  for  the  benefit  of  tn 
illegitimate  child  is  upon  a  good  consideration, 
and  is  not  invalidated  by  the  fact  that  there 
was  a  remainder  over  to  the  mother  in  the 
event  of  the  child's  dying.— Coniey  v.  Nailor, 
118  U.  S.  124,  6  S.  Ct  1001,  30  L.  Ed.  112. 

^s»20.  Partiovlar  modos  of  ccnrejameB, 

See  16  Cent  Dig.  Deeds,  81  89-49. 

^=925.  —  Quitelalm. 

S^e  16  Cent  Dig.  Deeds.  I  49. 

A  deed  declared  that  the  grantor  did  there- 
by "alien,  release,  grant,  burgain,  sell,  and  con* 


£Sup.CtD!g.— Pac«  K3] 


x)EEDS,  I  (B)-(S) 


n 


Fey"  to  the  grantee,  his  heirs  and  assigns,  the 
"undivided  one-half  of  all  and  singular  the 
lands  lying  and  being  in  the  state  of  Oregon, 
granted  or  intended  to  be  granted  to  the  state 
of  Oregon  by  the  act  of  congress,  *  *  *  to 
have  and  to  hold,  all  and  singular,  the  lands 
and  premises  hereby  conveyed,  and  "all  the 
right,  title  and  interest"  of  the  grantor  therein. 
Beldf  that  this  was  not  a  quitclaim  deed,  but  a 
deed  of  bargain  and  sale.— United  States  v. 
California  &  O.  Land  Co.,  148  U.  S.  31,  13  S. 
Ct.  468,  37  L.  Ed.  354,  affirming  decree  49  F. 
496,  1  O.  C.  A.  330;  Same  v.  Dallas  Military 
Road  Co.,  148  U.  S.  49,  13  S.  Ot.  465,  37  L. 
Ed«  362. 

(B)  FORM  AND  CONTENTS  OF  INSTRU- 
MENTS. 

Tax  deeds,  see  Taxation,  ^ss>756-764. 

^=s»30«  Desigiiatioa    and    deseHptioa   of 
pttrtlos* 

See  16  Cent  Dig.  DMds,  il  eo-64. 


— -  la  seneraL 

16  Gent  Dig.  Deeds,  U  60-63. 

S.,  the  wife  of  B.,  joined  with  him  in  a 
deed  to  H.  of  land  of  B.,  in  trust,  for  the  use 
of  S.  during  her  life,  and  at  any  time  to  convey 
it  to  such  person  as  S.  might  request  or  direct 
in  writing,  with  the  written  consent  of  B.  Aft- 
erwards B.  made  a  deed  of  the  land  to  W.,  in 
which  H.  did  not  join,  and  S.  was  not  described 
as  a  party,  but  which  was  signed  liy  S.  and 
bore  her  seal,  and  was  acknowledged  by  her  in 
the  proper  manner.  Held,  that  the  latter  deed 
did  not  convey  the  interest  of  S.  in  the  land.— 
Batchelor  v.  Brereton,  112  U.  S.  396,  6  S.  Ct 
180,  28  L.  Ed.  74& 


See  16  Cent  Dig.  Deeds,  |  64. 

A  deed,  executed  with  the  name  of  the  gran- 
tee in  blank,  conveys  nothing,  unless  the  blank 
is  filled  by  a  person  having  authority  to  do  so 
before  the  deed  is  delivered.--Allen  v.  Withrow, 
110  U.  S.  119,  3  S.  Ct.  517,  28  L.  Ed.  90. 

^=»37,  Desoriptioii  of  property. 

See  16  Cent  Dig.  Deeds,  8fi  65-87. 

^=»38w  —  Certainty  in  seneraL 

See  16  Cent  Dig.  Deeds.  91  66-79. 

A  deed  conresring  "a  certain  tract  or  parcel 
of  land,  •  •  •  containing  by  estimation 
890  acres  of  land,"  lying  in  a  named  land  dis- 
trict, "on  Cow  Bayou  and  Bull  Hide  streams, 
patented  to  the  heirs  of  James  Stewart  for  960 
acres,"  is  not  void  on  its  face,  for  insufficiency 
of  description.— Cox  v.  Hart,  145  U,  S.  376,  12 
S.  Ct  9&2,  36  L.  Ed.  741. 

^=»40«  —  Sef erenee  to  mmps  or  plats. 

See  16  Cent  Dig.  Deeds.  IS  81-88. 

The  vagueness  of  the  descriptive  language 
in  a  deed,  when  considered  alone,  is  not  ma- 
terial, if,  when  :taken  in  connection  with  the 
l>lat8  to  which  it  refers,  it  is  sufficiently  cer- 
tain to  identify  the  land.  Judgment  23  App. 
D.  C.  587,  affirmed.— Chesapeake  Beach  Ry.  Co. 

J:J^«y°^°»»  P-  &  C-  ^'  Co-  26  S.  Ct  25, 
199  U.  S.  247,  50  L.  Ed.  175. 

(O  EXECUTION. 
0M  16  Cent.  Dig.  Deeds,  fifi  88-llKi 
See  Acknowledgment. 
Tax  deeds,  see  Taxation,  «=»765, 

(D)  DELIVERY. 

See  Escrows.' 

^=»63.  Aoooptaneo. 

See  16  Cent  Dig.  Deeds.  ||  142-144. 


—  Keeessity, 

See  16  Cent  Dig.  Deeds,  |§  148,  148. 

Under  Act  Colo.  Dec  9,  1867,  locating  the 
seat  of  government  at  Denver,  and  authorising 
a  board  of  managers  to  take  title  to  a  site  for 
public  buildings,  plaintiff  donated  a  tract  of  10 
acres  of  land,  and  made  a  deed  thereof  to  the 
managers  in  fee  simple.  By  Act  Colo.  Feb.  9, 
1872,  proposals  for  the  erection  of  a  capitol 
building  thereon  were  authorised,  and  by  Act 
Colo.  Feb.  13,  1874,  the  improvement  of  the 
grounds  and  the  erection  of  a  capitol  building 
thereon  were  provided  for,  but  nothing  was 
done  before  the  admission  of  the  territory  as  a 
state  August  1,  1876.  On  May  9,  1879,  plain- 
tiff resumed  possession  of  the  site,  and  put  on 
record  a  deeo  revoking  his  former  conveyance, 
on  the  ground  that  it  had  never  been  accepted, 
and  filed  a  bill  to  restrain  the  state  officers 
from  interfering  with  his  possession.  Held, 
that  a  demurrer  thefeto  was  properly  sustain- 
ed.—Brown  V.  Grant,  116  U.  S.  207,  6  S.  Ct 
357,  29  L.  Ed.  598. 

(E)  VALIDITY. 

Cancellation  for  invalidity,  see  Cancellation  of 

Instruments.  ^=s»32~57. 
Parol  or  extrinsic  evidence,  see  Evidence,  ^=s» 

429-434. 

^=s»70.  Frand  and  ndsrepresentation* 

See  16  Cent  Dig.  Deeds.  91  166-188. 

Conveyances  made  by  plaintiffs  attoney  in 
fact,  in  exchange  for  other  property,  will  not 
be  set  aside  on  the  ground  that  the  exchange 
was  induced  by  the  vendee's  false  representa- 
tions, where  it  appears  that  the  attorney  is  an 
experienced  real-estate  dealer,  capable  of  taking 
care  of  his  own  interests,  and  that  in  making 
the  exchange  he  acted  on  his  own  judgment, 
and  on  information  obtained  from  third  persons, 
and  not  on  the-  vendee's  representations. — 
Shields  v.  Hanbury,  128  U.  S.  584,  9  S.  Ct 
176,  32  L.  Ed.  565. 

Where  a  principal  conveys  property  to  his 
agent  in  anticipation  of  judgments  which,  when 
added  to  the  existing  bens  on  such  property, 
would  exceed  the  value  of  the  same,  the  consid- 
eration, being  $10,000  and  the  discharge  of  all 
liens,  is  not  so  inadequate  as  to  raise  a  pre- 
sumption of  fraud  against  the  principal  on  the 
part  of  the  agent,  though  he  subsequently  pro- 
cures a  discharge  of  ail  liens  by  paying  a  small 
percentage  of  the  creditors'  claims.— Dent  v. 
Ferguson,  132  U.  S.  50,  10  S.  Ct  13,  33  L.  Ed. 
242. 

Equity  will  set  aside  a  conveyance  by 
which  the  grantee,  by  means  of  fraud,  oppres- 
sion, and  undue  influence  acquired  in  settle- 
ment of  a  debt  a  tract  of  land  of  far  greater 
value  than  the  amount  of  such  debt.  Judgment 
(1907)  92  P.  250,  19  Okl.  52b,  affirmed.— Wagg 
V.  Herbert,  30  S.  Ct  218,  215  U.  S.  546,  54  L 
Ed.  321. 

^==>72.  Undue  inflnenoe. 

See  16  Cent  Dig.  Deeds,  Sfi  19U-199. 

Plaintiff  ^  1872  purchased  from  D.  an  un- 
divided half  of  a  tract  of  land  for  $23,425,  pay- 
ing part  cash,  and  giving  her  note  and  mortgage 
on  the  land  for  the  balance,  $10,135.  In  1876 
she  brought  an  action  to  rescind  the  purchase 
for  false  representations  as  to  the  value  of  the 
land;  and  foreclosure  proceedings  were  begun 
by  the  assignee  of  the  mortgage.  While  both 
actions  were  pending,  plaintilTs  husband,  who 
was  in  ill  health,  and  extremely  nervous  and 
sensitive,  advised  her  to  settle  all  the  matters 
in  dispute,  and  avoid  the  danger  of  expensive 
litigation;  whereon,  with  the  advice  of  her 
counsel,  she  dismissed  her  action,  received  back 
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her  note  and  mortgage,  procured  D.  to  pay 
debts  of  hers  to  the  amount  of  $1,200,  and  exe- 
cuted to  the  assignee  of  the  mortgage  a  deed  of 
the  land,  the  value  of  the  undivided  half  of 
which  did  not  at  that  time  exceed  the  amount  of 
her  mortgage.  The  land  was  afterwards  recon- 
veyed  to  D.  by  the  assignee,  who  had  acted  as 
his  agent,  and  by  him.  to  B.  In  a  suit  by  plain- 
tiff, in  1884,  against  D.  and  B.,  to  set  aside  the 
latter  conveyance,  and  compel  a  conveyance  to 
her  under  the  original  purchase,  because  her 
settlement  and  deed  were  made  under  the  in- 
fluence of  her  husband,  heldt  that  the  above 
facts  did  not  support  her  claim. — De  Wolf  v. 
Hays,  125  U.  S.  614,  8  S.  Ct.  990,  31  L.  Ed. 
818. 

One  R.,  on  coming  of  age,  in  1869,  after  the 
settlement  of  his  guardian  T.'s  accounts,  em- 
ployed the  firm  of  which  T.  was  a  member  to 
look  after  his  property.  In  1874,  R.  made  a 
will  devising  one-half  his  estate  to  T.,  in  trust 
for  T.'s  children.  T.  had  held  very  intimate 
relations  with  the  father  of  R.,  which  continued 
with  R.  In  the  fall  of  1879,  R.  made  a  second 
will,  devising  certain  specified  property  to  T. 
for  the  same  purposes,  and  certain  property  to 
ft  woman  who  had  been  living  with  him  as  his 
mistress  for  some  years.  R.  had  lived  a  dis- 
solute and  drunken  life  for  some  years,  and 
three  weeks  after  making  the  will  of  1879  mar- 
ried his  mistress.  In  the  summer  of  1880,  T. 
visited  R.  at  his  home,  and  told  him  that  hia 
will  was  invalidated  by  his  marriage,  under  the 
laws  of  Georgia,  and  suggested  the  making  of 
a  deed,  if  he  desired  still  to  provide  for  T.'s 
children.  Nothing  was  done  by  T.  to  influence 
R.  or  his  wife  to  do  anything  against  their 
wishes.  A  deed  of  the  property  devised  in  the 
will  was  made  at  that  time  to  T.  for  the  same 
uses,  August  26,  1880.  On  August  28,  1880, 
owing  to  a  mistake  in  the  former  deed,  a  sec- 
ond to  the  same  effect  was  made.  On  both  oc- 
casions the  wife  of  R.  signed  a  separate  instru- 
ment, acknowledging  that  she  fully  confirmed 
the  act  of  her  husband.  In  1881,  T.  received  a 
third  deed  to  the  same  property  for  the  same 
uses,  there  being  a  mistake  in  the  others,  which 
R.'s  wife  ratified  under  a  separate  instrument, 
renouncing  all  claims  to  the  property  conveyed. 
R.  had  been  for  many  years  intemperate,  and 
continued  so  until  his  death,  in  1883,  and,  when 
intoxicated,  was  unable  to  transact  business ; 
but  his  capacity  when  sober  was  shown,  and 
there  was  evidence  that  he  was  perfectly  sober 
when  the  deeds  were  executed.  Held,  that  the 
deed  would  not  be  set  aside,  on  the  complaint 
of  R.'s  wife,  on  account  of  undue  influence  on 
the  part  of  T.,  or  for  want  of  capacity  on  the 
part  of  R.— Ralston  v.  Turpin,  129  U.  S.  663, 
9  S.  Ct.  420,  32  L.  Ed.  747,  affirming  25  F.  7. 

Testator  devised  all  his  property  to  his 
children,  except  one,  declaring  that  he  gave 
nothing  to  him,  as  he  had  theretofore  made  him 
large  advances.  A  short  time  thereafter,  and 
but  a  few  days  before  his  death,  testator  deed- 
ed tb  him  certain  land.  In  a  suit  by  the  other 
children  to  set  aside  the  conveyance  as  obtained 
by  undue  influence,  it  appeared  that  defendant 
had  been  testator's  favorite  child;  that  for  over 
20  years  they  had  been  constant  companions 
and  friends,  except  that  there  -had  been  an 
estrangement  for  a  short  time,  on  two  occasions, 
during  the  latter  of  which  the  will  was  made; 
that  up  to  the  time  of  testator's  last  sickness 
he  had  been  a  strong  man,  physically  and  men- 
tally; that  at  the  time  of  executing  the  deed 
he  retained  his  mental  faculties  in  full  vigor; 
that  defendant  had  at  all  times  great  influence 
over  testator,  and  that  during  the  latter's  last 
sickness  he  used  efforts  to  prevent  others  see- 
ing him.  It  was  not  contended  but  that  testa- 
tor knowingly  and  intentionally  executed  the 
deed.  Held,  that  the  influence  of  defendant,  re- 
sulting from  the  partiality  of  testator  for  him, 
did  not  constitute  undue  influence  r    and  that. 


to  defeat  the  conveyance,  imposition,  fraud,  im< 
portunity,  duress,  or  something  of  that  nature 
must  appear. — Mackall  v.  Mackall,  135  U.  S. 
167,  10  S.  Ct.  705,  34  L.  Ed.  84. 

n.   BEOOBDING  AND   BEGISTBA- 

TION. 

Competency  of  transcript  or  certified  copies  of 
records  as  evidence,  see  Evidence,  ^=s»343. 

^=s>83.  Instnimeiits  entitled  to  record. 

See  16  Cent.  Dig.  Deeds,  89  218-221. 

A  convevance  of  a  mining  claim  in  Alaska 
is  not  entitled  to  registration  under  Act  Jane 
6,  1900,  tit.  1,  §  15,  tit.  3,  §§  82,  95,  where  it 
has  but  one  witness,  and  acknowledgment  was 
taken  before  an  alteration  made  by  consent— 
(1912)  Waskey  v.  Chambers,  32  S.  Ct.  597,  224 
U.  S.  564,  56  L.  Ed.  885,  Ann.  Cas.  1913D, 
998,  reversing  judgment  (1909)  Eadie  v.  Same, 
172  F.  73,  96  C.  C.  A.  561.  24  L.  B.  A.  (N.  S.) 
879,  18  Ann.  Cas.  1096. 

■ 

m.   COKSTBUCTIOir  AND  OPEBA- 

TION. 

Dedication  of  property  to  public  use,  see  Dedi- 
cation, ^s:»49-59. 
Deeds  of  trust,  see  Trusts,  <d=s>121-140. 
Estoppel  by  deed,  see  Estoppel,  ^s»20-38. 

(A)  GENERAL  RULES  OP  CONSTRUC- 
TION. 

Parol  or  extrinsic  evidence,  see  Evidence,  ^=> 
390. 

^=>96.  Beoitals. 

See  16  Cent  Dig.  Deedi.  9f  266-260. 

A  recital  of  the  consideration  in  an  instra- 
ment,  "which  said  sum  of  *  *  *  the  said 
*  *  *  have  this  day  advanced  and  paid  to 
said,  ♦  ♦  ♦  "  does  not  show  prior  or  simul- 
taneous payment.— Mills  v.  Allen,  133  U.  S. 
423,  10  S.  Ct.  413,  33  L.  Ed.  717. 

In  Massachusetts  the  recital  in  a  deed,  ac- 
knowledging  payment  of  the  consideration,  is 
only  prima  facie  proof,  and  may  be  rebutted  by 
other  evidence.— Id. 

Recitals  in  deeds  of  payment  of  the  consid- 
erations expressed  therein  are  not  proof  of  such 
payments,  as  against  persons  not  parties  there- 
to.— Simmons  Creek  Coal  Co.  v.  Doran,  142  U. 
S.  417,  12  S.  Ct,  239,  35  L.  Ed.  1063. 

(B)  PROPETRTY  CONVEYED. 

Description  of  boundaries,  see  Boundaries,  ^=» 
3-14. 

^s:»112.  Beferenoes  to  maps,  plats*  otker 
instnuneats,  or  records. 

See  16  Cent.  Dig.  Deeds.  SS  328,  824. 

Where,  in  a  conveyance,  a  Reference  is  made 
to  a  map  of  the  premises  conveyed,  the  map  sad 
the  deed  are  to  be  construed  together.— Cragin 
V.  Powell,  128  U.  S.  691,  9  S.  Ct  203,  32  L. 
Ed.  566. 

^=»114.  Particular  desoriptioa. 

See  16  Cent.  Dig.  Deeds.  IS  316-822,  326-S29.  38B. 

A  deed  from  A.  to  plaintiff,  executed  in 
1856,  described  the  land  conveyed  by  metes  and 
bounds,  and  also  as  "being  the  land  set  off  to 
the  Indian  chief  Buffalo,  at  the  Indian  tivatr 
of  September  30,  1854,  and  was  afterwards  dis- 
posed of  by  said  Buffalo  to  said  A.,  and  is  now 
recorded  with  the  government  documents.*' 
Held,  that  such  deed  did  not  convey  the  equi- 
table interest  of  A.  in  another  tract  deecriM 
by  different  metes  and  bounds,  granted  to  A., 
as  one  of  the  connections  of  the  said  chief,  by  ft 
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subsequent  patent  in  1858,  in  conformity  with 
said  treaty.— Prentice  v.  Steams,  113  U.  S. 
435,  5  S.  Ct.  547,  28  L.  Ed.  1059. 

A  deed  described  the  land  conveyed  by 
metes  and  bounds,  and  as  **being  the  land  set 
off"  by  a  certain  Indian  treaty  to  a  person 
named,  and  afterwards  disposed  of  by  him  to 
the  grantor.  Held,  that  this  general  descrip- 
tion could  not  be  regarded  as  independent  of 
the  specific  description,  and  as  referring  to  the 
general  right  of  the  grantor  to  have  land  locat- 
ed and  patented  under  the  treaty,  and  did  not 
entitle  the  grantee,  rejecting  such  specific  de- 
scription as  erroneous,  to  maintain  ejectment 
for  lands  not  included  by  metes  and  bounds, 
but  which,  subsequently  to  the  deed,  were  pat- 
ented to  the  grantor  by  the  United  States  pur- 
suant to  the  treaty,  on  a  location  following  as 
nearly  as  practicable  the  selection  made  under 
and  at  the  same  time  with  the  treaty. — Prentice 
V.  Northern  Pac.  R.  Co.,  154  U.  S.  163,  14  S. 
Ot.  mi,  38  L.  Ed.  947,  affirminar  judgment  (C. 
C.)  43  F.  270. 

(C)  ESTATES  AND  INTERESTS  CREATED. 

Construction  and  execution  of  powers,  see  Pow- 
ers, <®=»17-39. 

^=:»121.   Operation  of  quitelaim  deed. 

See  16  Cent  Dig.  Deeds,  U  S94-400. 

A  deed  by  a  disseisee  which  purports,  for 
a  substantial  consideration,  to  "remise,  release^ 
and  forever  quitclaim"  to  a  stranger  all  the 
former's  "right,  title,  and  interest  in  and  to" 
the  premises,  is  sufficient  in  Hawaii  to  pass 
all  the  estate  which  the  grantor  could  convey 
by  a  deed  of  bargain  and  sale,  there  being  no 
question  but  that  a  disseisee  can  convey  a  title. 
— Spreckels  v.  Brown,.  29  S.  Ct.  256,  212  U.  S. 
208,  53  Ia  Ed.  476. 

^=»124.  Fee   simple. 

See  16   Cent.    Dig.    Deeds,   68   845-355.   416-428,   434. 
435.  439.   452. 

Certain  trustees  named  were  authorized  by 
legislative  act  to  purchase  a  site  and  erect  a 
court  house  thereon,  taking  a  conveyance  to 
themselves  and  their  heirs  in  trust  for  the  in- 
habitants of  the  county.  A  patent  to  a  lot  was 
executed  to  such  persons  and  their  heirs,  and 
purported  to  convey  title  in  fee.  The  haben- 
dum, however,  contained  the  words:  "In  trust, 
nevertheless,  to  and  for  the  erecting  thereon  a 
court  house  for  the  public  use  and  service  of 
the  said  county,  and  to  and  for  no  other  use, 
intent,  or  purpose  whatever."  Held^  that  such 
clause  was  not  a  qualification  of  the  prior  grant 
in  fee,  but  merely  conformed  the  grant  to  the 
terms  of  the  legislative  authority  previously 
given  the  grantees.  Judgment  74  F.  854.  21 
C.  C.  A.  146,  affirmed.— Stuart  v.  City  of  Eas- 
ton.  18  S.  Ct.  650,  170  U.  S.  383,  42  L.  Ed. 
1078. 

(D)  EXCEPTIONS   AND   RESERVATIONS. 
See  16  Cent.  Dig.  Deeds,  §S  455-468. 

Reservations  of  minerals  and   mineral   rights, 

see  Mines  and   Minerals,  ^=»55. 
Validity  as  to  creditors  of  grantor  or  subsequent 

purchasers,  see  Fraudulent  Conveyances,  ^=:> 

110-113. 

(E)  CONDITIONS  AND  RESTRICTIONS. 

Conveyances  by  religious  societies,  see  Religious 

Societies,  ^=»20. 
Restraining  violations,  see  Injunction,  ^=>58. 

^=>159.  PerfomiAnoe  or  breaoli. 

See  16  Cent  Dig.  Deeds,  IS  606-521. 


r^s»160.  — ^  Breaelft  Is  senevaL 

See  16  Cent.  Dig.  Deeds,  8S  606-517;    11  Cent.  Dig. 
Contracts.  |  1176. 

A  construction  company,  having  acquired 
title  to  an  uncompleted  railroad  under  a  deed 
thereof  by  trustees  subject  to  conditions  that 
the  railroad  should  be  completed  within  a  cer- 
tain time,  contracted  with  complainants  for 
rails  for  that  purpose,  but  soon  afterwards 
notified  them  that  it  .was  unable  to  carry  out 
the  contract.  Thereafter  the  trustees  made  a 
contract  with  a  railway  company,  reciting  their 
deed  and  its  conditions,  the  passing  to  the  rail- 
way company  of  the  title  to  the  property  subject 
to  the  conditions,  and  its  inability  to  perform 
them,  declaring  them  annulled,  and  entering  into 
new  stipulations  with  the  railway  company,  un- 
der which  it  was  in  possession  of  the  property 
when  the  time  fixed  by  the  deed  for  perform- 
ance of  the  conditions  expired.  Held,  that  the 
trustees  having  elected  to  treat  the  property  as 
reverted  to  them,  and  their  action  being  equiv- 
alent, without  judicial  proceedings,  to  a  re-en- 
try, the  interest  of  the  construction  company  in 
the  property  was  devested  at  the  expiration  of 
the  time  limited  for  performance  of  the  condi- 
tions, and  the  property  could  not  be  subjected, 
by  a  suit  brought  after  that  time,  to  a  judgment 
against  the  construction  company  recovered  by 
complainants  on  the  contract  for  the  rails. — 
Schlesinger  v.  Kansas  City  &  S.  Ry.  Co.,  152  IT. 
S.  444,  14  S.  Ct.  647,  38  L.  Ed.  507,  affirm- 
ing decree  (O.  0.)  39  F.  741. 

^=9162.  —  Sufficiency  of  perfonnance. 

See  16  Cent  Dig.  Deeds,  fi  519. 

A  mere  technical  school,  which  excludes  all 
religious  instruction,  does  not  satisfy  the  con- 
dition on  which  a  Protestant  mission  was  trans- 
ferred by  the  American  board  of  commissioners 
for  foreign  missions  to  the  Hawaiian  govern- 
ment, viz.,  that  the  government  should  continue 
the  same  as  an  institution  for  the  cultivation 
of  sound  literature  and  solid  science,  and  should 
teach  no  religious  tenet  or  doctrine  contrary  to 
those  theretofore  inculcated  by  the  mission,  as 
set  forth  in  a  confession  of  faith,  where  the 
government  knew,  when  accepting  the  transfer 
of  the  mission  to  its  ^'fostering  care  and  patron- 
age," that  the  mission  was  founded  to  convert 
the  Hawaiians  to  Christianity  and  to  educate 
young  men  to  be  Christian  ministers,  and  for 
more  than  50  years  recognized  its  obligation  un- 
der the  agreement  to  afford  religious  instruc- 
tion in  the  doctrines  represented  by  the  mission. 
— Lowrey  v.  Territory  of  Hawaii,  27  S.  Ct.  622, 
206  U.  S.  206,  51  L.  Ed.  1026. 

(F)  LOSS  OR  RELINQUISHMENT  OF 

RIGHTS. 

[No  paragraphs   or  references  in  this  Digest.    But 
see  16  Cent.  Dig.  Deeds,  Si  549-555.] 

IV.   PLEADING  AND   EVIDENCE. 

Competency  of  deed  as  evidence,  see  Evidence, 

<S=::>353. 
Parol  or  extrinsic  evidence,  see  Evidence,  ^=> 

390,  429-434. 

^=s>191.  Presumptions    ;aiLd    burden    of 
proof. 

See  16  Cent.    Dig.   Deeds.    59  562-594,   634,   648;    8 
Cent.  Dig.  Can.  of  Inst.  SS  100,  101. 

^=:>193,  ....  Ezecntion,     ezistenoe,     and 
identity. 

See  16  Cent  Dig.  Deeds,  88  662-673. 

The  fact  that  an  instrument  offered  in  evi- 
dence purports  to  be  executed  by  a  man  of  some 
education,  with  a  cross-mark  instead  of  his  own 
handwriting,     is     a     suspicious     circumstance, 
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though  susceptible  of  explanation  by  the  sap- 

gosition  that  he  was  ill  at  the  time.  Where, 
owever,  it  was  acknowledged  in  accordance 
with  the  registration  laws»  the  burden  of  proof 
is  shifted  to  the  party  attacking  it,  and  where 
the  person  whose  name  is  signed  as  a  witness 
to  its  execution  is  alive,  and  is  not  called  to 
testify,  a  strong  inference  arises  that  its  execu- 
tion cannot  be  disproved.-— Gay  v.  Parpart,  106 
XJ.  S.  679,  1  S.  Ot.  456,  27  L.  Ed.  256. 

^s»l94.  —  Delivery. 

See  16  Cent.  Dig.  Deeda,  Si  674-583.  623.  634;   1  Cent 
Dig.  Ack.  9  261. 

A  deed  was  executed  in  1860,  and  left  with 
the  notary.  There  was  no  evidence  of  formal 
delivery  of  possession  of  the  land;  and  the 
grantor  continued  to  pay  taxes  until  1875,  when 
she  sold  it  to  another.  The  deed  was  recorded 
in  1889,  but  there  was  no  evidence  as  to  who 
recorded  it  or  where  it  was  in  the  meantime. 
After  suit  was  brought  by  the  heirs  of  the 
grantee  for  the  land,  the  attorney  for  plaintiffs 
received  the  deed  by  mail  from  one  claiming  an 
interest  by  deed  from  one  of  the  helrS.  Seld^ 
that,  as  some  presumption  of  delivery  might 
arise  from  plaintifiTs  possession  of  the  deed, 
the  court  could  not  say,  as  a  matter  of  law,  that 
the  deed  was  not  delivered. — Stanley  v.  Schwal- 
by,  162  U.  S.  255,  16  S.  Ct.  754.  40  L.  Ed.  960, 
reversing  judgment  United  States  v.  Schwalby, 
,  29  S.  W.  90,  8  Tex.  CHv.  App.  679. 

^=»205.  Weight  and  sufficiency  of  OTi- 
denoe. 

See  16  Cent.  Dig.  Deeds,  §9  614-632,  635-647,  650;    ft 
Cent.  Dig.  Can.  of  Inst  9  102. 

.«=»211.  VaUdity. 

See  16  Cent  Dig.  Deeds,  99  637-647;    8  Cent  Dig. 
Can.  o(  Inst.  9  102. 

Evidence  that  a  person  was  incompetent  to 
transact  business  while  he  was  drunk  is  not 
sufficient  to  warrant  the  setting  aside  of  deeds 
made  by  him  when  sober,  on  the  ground  of  men- 
tal incapacity.— Conley  v.  Nailor,  118  U.  S.  127, 
6  S.  Ct.  1001,  30  L.  Ed.  112. 

Where  a  person  whose  lands  were  heavily 
incumbered,  and  who  had  quitclaimed  them  to 
another  to  avoid  an  immediate  sale  of  them, 
consented,  with  full  knowledge,  to  an  agreement 
by  which  his  grantee  conveyed  them  to  third 
persons,  who  assumed  the  incumbrances  there- 
on, and  did  everything  required  of  him  under 
the  agreement,  these  conveyances  will  not  be  set 
aside  on  his  own  unsupported  testimony  that  the 
grantees  had  conspired  together  to  defraud  him, 
and  to  procure  his  property  without  considera- 
tion.—Hunt  V.  Oliver,  118  U.  S.  211,  6  S.  Ot 
1083,  30  L.  Ed.  128. 

DE  FACTO  CORPORATIONS. 

See- 
Corporations,  ^s:»28. 
Municipal  Corporations,  ^=:>17. 

DE  FACTO  COUNTIES. 

See  Counties, 


See- 


DE  FACTO  OFFICERS. 


Judges,  ^=>6. 
Officers,  ^=>40,  101. 

DEFALCATION. 

See  Embezzlement. 

DEFAMATION. 

See  Libel  and  Slander* 


DEFAULT. 

Decree  in  equity  pro  confesso,  see  EJquity,  ^ 
417-420. 

In  actions  for  divorce,  see  Divorce,  ^=»150-101. 

Judgment,  see  Judgment,  ^=»94-167,  652. 

Payment  or  performance  of  contracts,  see- 
Contracts,  <®=>278-320. 
Insurance,  «=»349-n366,  749-753. 
Mortgages,  «=>394^^7. 
Vendor  and  Purchaser,  ^=»186. 

Review  of  discretion  of  court  in  opening  d^ 
fault,  see  Appeal  and  Error,  ^=9957. 

DEFEASANCE. 

See  Mortgages,  4f=s>3S. 

DEFENDANTS. 

See  Partiee,  <8e924-29. 

DEFICIENCY. 

On  foreclosure  of  mortgage,  see  Mortgages,  ^ 
655-561. 

DEFILEMENT. 

Of  female,  see  Bape. 


See  Fraud. 


DEFRAUD. 
DELAY. 


In  performance  of  particular  acts  and  effect 
thereof,  see  Contracts;  Sales,  etc.,  and  cross* 
references  under  Laches. 


DELEGATION. 


Authority  or  power, 
Commerce,  ^=»9. 
Constitutional  Law,  ^=»59-65,  75. 
Eminent  Domain,  ^=:>6-10. 
Intoxicating  Liquors,  ^s»9,  10. 

DELIBERATION. 

See  Homicide,  «s>15S^168,  286. 

DELINQUENT  LIST. 

See  Taxation,  «s»tt26-d29. 

DELIVERY. 

Particular  instruments  or  property,  see  Bills 
and  Notes;    Deeds;    Camera,  etc. 

DEMAND. 

Element  of  conversion,  see  Trover  and  Conve^ 
sion,  ^s»9. 

Insurance  premiums  or  assesdments,  see  Insur- 
ance, ^=s>392. 

Jury,  see  Jury,  ^=»25. 

Payment  of  bill  or  note,  see  Bills  and  Notes, 
«=5>393-407. 

Payment  of  principal  as  fixing  time  from  whica 
interest  runs,  see  Interest,  ^s»46. 

Condition  precedent   to   action   i>r  other  pr^ 

ceeding^ 

See- 
Bankruptcy,  ^=»284. 
Ejectment,   ^s:»21. 
Limitation  of  Actions, 
Mandamus,  ^=s>14. 
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DEPOSITARIES 


DEMISE. 

See  Landlord  and  Tenant. 

DEMONSTRATIVE  EVIDENCE 


Criminal  Law,  «s»404. 
Bvldence,  ^=:»196,  197. 


DEMURRAGE. 


See—  « 

Commerce^  ^soS. 
Shipping,  «S9170-184 


DEMURRER. 


Eqnity,  «=s>214-247. 
.Pleading,  «S9214,  41&-418. 

Baising  defense  of  statute  of  limitationa, 
Limitation  of  AcUona,  «s»180. 


ReTiew  of  decisions,  see  Appeal  and  Error,  ^» 

254,  1040. 
To  answer  to  writ  of  mandamus,  see  Mandamus, 

^s»165. 
To  evidence,  see  Trial,  «s»168,  418. 

DENIALS. 

In  pleading,  see  Pleading,  «a»116-129, 178. 

DEPARTMENTS. 

Municipal  departments  and  officers  thereof^ 
Municipal   Corporations,   «s»179-lS7« 

DEPARTURE 

In  pleading,  see  Pleading,  ^solSOl. 

DEPORTATION. 

Chinese,  see  Aliens,  «ss>S0-82. 
Immigrants  excluded,  see  Alien*,  es»o2r9L 


DEPOSITARIES. 

Scope-Note. 

(INCLUDES  delWery  of  money  or  other  personal  property  for  safe-keeping,  either 
with  or  without  compensation,  to  be  redeliyered  in  accordance  with  the  purpose  of  the 
deposit;  rights,  duties,  and  liabilities  of  those  receiving  such  deposits  in  general,  and  more 
particularly  of  depositaries  of  public  moneys;   and  remedies  relating  thereto. 

£For  related  matters  under  other  topics,  see  cross-referenoes  after  analysiSi] 

Analysis. 

5.  Dq>osits  of  public  moneys. 

9. Control  and  disposition  of  deposits. 

Cross-References. 


Bailment. 

Bankruptcy,  ^s:»278. 
Banln  and  Banking. 


Deposits  in  Court 

Escrows. 

Warehousemen. 


^=»6.  Deposits  of  vnbUe  aiOBeys. 

8m  16  Cent  Dig.  DeposIUries,  H  I0>26. 

^=»0.  — — >  Control  and  disposition  of  de- 
posits. 

See  16  Cent  Dig.  Depositaries,  fi  tL 

When  money  is  deposited  with  a  designated 
depositary  of  tue  United  States  to  the  credit 
and  in  the  name  of  a  federal  court,  as  provided 


by  Rer.  St  i  995,  checks  drawn  by  the  court, 
and  specifying,  according  to  section  996,  the 
cause  in  which  they  are  drawn,  must  be  paid 
out  of  the  account  generally;  and  naming  the 
cause  in  the  check  is  merely  a  memorandum  for 
the  benefit  of  the  court,  and  not  a  direction  to 
the  bank  to  pay  it  out  of  any  particular  fund.-— 
Stote  Nat  Bank  y.  Dodge,  £24  U.  S.  833,  8 
S.  Ct  621,  31  L.  Ed.  458. 
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DEPOSITIONS. 


Scope-Note. 

[INCLUDES  testimony  taken  In  judicial  proceedings  in  writing,  upon  interrogatories, 
oral  or  written,  with  opportunity  for  <!ross-examination,  whether  taken  under  a  bill  to 
perpetuate  testimony,  or  to  take  testimony  de  bene  esse,  or  under  a  commission  or  letters 
rogatory  issued  for  the  purpose,  or  on  notice  to  or  consent  of  parties  to  the  proceeding,  as 
authorized  by  provisions  of  statute  or  of  rules  of  court,  to  be  used  instead  of  the  oral 
examination  of  the  witness  in  open  court;  in  what  actions  or  proceedings  and  for  what 
purposes  such  depositions  may  be  taken  and  used;  requisites  of  bills  to  perpetuate  tes- 
timony or  take  testimony  de  bene  esse,  and  proceedings  thereon;  issue  of  commissions, 
etc.,  settlement  of  interrogatories,  taking  and  requisites  of  depositions,  and  returning  and 
filing  them ;  objections  to  and  motions  to  suppress  depositions,  and  amendment  of  defects ; 
and  use  in  evidence  In  general. 

[For  related  matters  under  other  topice,  see  oross- references  after  analysis.] 

Analysis. 

18..  Nature  and  form  of  proceeding. 

21.  Bill  to  take  testimony  de  bene  esse. 

39.  Issuance,  form,  and  requisites  of  commission  in  general. 

b%.  Notice  of  taking. 

83.  Suppression. 

85.  Destruction  or  loss. 

87.  Admissibility  in  evidence. 

90.  Deponent  present  or  within  reach  of  process. 

102.  Defects  and  objections. 

107.  Necessity  of  objection  before  trial. 

108.  Renewal  at  trial  of  previous  objection. 

Cross-References, 


See- 
Affidavits. 
Discovery. 
Records,  ^=:»14. 

'  Witnesses. 

Action   for   penalty   for  violation   of  immigra- 
tion laws,  see  Aliens,  ^=s>58. 


Admission  of,  as  denial  of  right  to  confront  wit- 
ness, see  Criminal  Law,  ^=»662. 

Conformity  to  state  practice,  see  Courts,  ^^ 
350,  351. 

Fees  of  commissioner  for  filing,  see  United 
States  Commissioners,  ^=s>3. 

Review  of  decisions,  see  Appeal  and  Ehrror,  ^^ 
203,  682. 


^=>18.   Nature  and   form   of  proceedinff. 

See  16  Cent  Dig.  DepoBltlons,  9S  30-86. 

^=:>21.  — -  Bill    to    take    testimony    de 
bene  esse. 

Siee  16  Cent.  Dig.  Depositions,  |  32. 

Where  there  is  nothing  to  show  that  testi- 
mony cannot  be  taken  under  Rev.  St.  f  866, 
providing  for  taking  depositions  perpetuam  rei 
memoriam,  the  court  will  not  order  the  taking 
of  the  testimony  de  bene  esse. — Richter  v.  Jer- 
ome, 115  U.  S.  55,  5  S.  Ct.  1162,  29  L.  Ed. 
345. 

^=939.  Issuance,  form,  and  requisites  of 
commission  in  general. 

See  16  Cent.  Dig.   Depositions,  S9  54-60. 

Defendants  were  duly  notified  that  plain- 
tiffs purposed  to  talce  the  deposition  of  a  nam- 
ed witness  on  a  specified  date,  l>efore  one  Corey, 
as  commissioner;  and  defendants^  after  making 
certain  untenable  objections,  which  they  aban- 
doned, filed  cross  interrogatories,  and  the  deposi- 
tion was  actually  taken  in  accordance  with  the 
notice.  The  clerk,  in  issuing  the  commission, 
however,  addressed  it  to  "Carey,"  instead  of 
"Corey."  Held  that,  as  defendants  were  not 
misled  by  the  mistake,  It  furnished  no  ground 
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for  suppressing  the  deposition. — ^Bibb  v.  Allen, 
149  U.  S.  481,  13  S.  Ct.  950,  37  L.  Ed.  819. 

^=956.  Notice  of  taking. 

See  16  Cent  Dig.  Depositions,  Sf  M-117. 

Where  a  notice  to  take  depositions  in  a 
suit  pending  in  a  f^eral  circuit  court  correct- 
ly states  the  title  of  the  case  and  the  name  of 
the  court,  but  lays  the  venue  in  the  state  and 
county,  instead  of  in  the  district,  such  teclinical 
irregularity  does  not  vitiate  the  deposition.— 
Gormley  v.  Bunyan,  138  U.  S.  623,  11  S.  Ct. 
453,  34  L.  Ed.  1086. 

Where  a  notice  to  take  a  deposition  states 
that  the  deposition  will  be  taken  before  a  cer- 
tain notary  public,  "or  some  other  officer  au- 
thorized by  law  to  take  depositions,"  the  deposi- 
tion may  properly  be  taken  before  some  other 
notary  than  the  one  named. — Id. 

^=»83.   Suppression. 

See  16  Cent.  Dig.    DeposlUons,    I9   219-2M. 

A  commission  to  take  a  deposition  was  ia- 
sned  April  18th,  was  executed  May  17th,  and 
the  deposition  published  by  the  clerk  under  a 
general  order  of  the  court  on  May  29th.  ^  The 
court  was  then  in  session,  and  so  continued 
until  July  8th.    Its  next  term  began  in  Novem- 
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DEPOSITS  IN  COURT 


^■i.»>o 


ber.  Defendants  moved  to  fluppress  the  deposi- 
tion OD  January  lOtb,  the  day  set  for  the  trial. 
Held^  that  the  motion  came  too  late. — Bibb  v. 
Allen,  149  U.  S.  481,  13  S.  Ct.  950,  37  L.  Ed. 
819. 

Depositions  taken  by  plaintiff  need  not  be 
suppressed  because  preliminary  notice  described 
the  case  as  pending  in  the  district  court  in 
which  it  was  originally  brought,  instead  of  that 
to  which  the  case  had  been  transferred  by  de- 
fendant.— Grant  Bros.  Const.  Co.  v.  United 
States,  34  S.  Ct.  452,  232  U.  S.  647,  58  L.  Ed. 
776.  affirming  judgment  114  P.  955,  13  Ariz. 
388. 

^=»85.  Destraotioii  or  loss. 

See  16  Cent  Dig.  Depositions.  61  232,  233. 

Where  depositions  on  behalf  of  plaintiff,  on 
6le,  are  destroyed  by  fire,  and  copies  furnished 
by  counsel  for  defendant  are  substituted  on  the 
files  with  his  consent,  it  is  not  error  to  admit 
them  in  evidence,  though  the  death  of  the  wit- 
nesses was  not  shown,  nor  that  they  were  in- 
competent to  testify,  nor  that  their  depositions 
could  not  be  retaken. — Stebbins  v.  Duncan,  108 
U.  S.  32,  2  S.  Ct  313,  27  L.  Ed.  641. 

^=:»87.  Admissi'billty  in  aTideiLoe. 

See  16  Cent  Dig.  Depositions,  89  234-236)4,  242-279. 

^=s>90.  »—  Deponent  preient  or  witUn 
reach  of  process. 

See  16  Cent  Dig.  Depositions,  9§  248-266,  268-260. 

A  deposition  cannot  be  read  in  evidence 
when  the  deponent  is  in  court  and  capable  of 
being  examined.— Whitford  v.  Clark  County, 
119  U.  S.  522,  7  S.  Ct  306,  30  L.  Ed.  500. 

^=:»102.  Defects  and  objections. 

See  16  Cent  Dig.  Depositions,  8S  299-839. 


^=»107.  —  Necessity   of   objection   be* 
fore  trial. 

See  16  Cent  Dig.  Depositions,  SS  809-819;    46  Cent 
Dig.  Trial,  9  189. 

A  motion  to  suppress  a  deposition  on  ac- 
count of  defects  in  the  manner  of  taking  it,  and 
in  the  form  of  the  commission,  comes  too  late 
after  the  party  moving  to  suppress  has  consent- 
ed to  the  issue  of  the  commission,  and  has 
practically  united  with  the  adverse  party  in 
executing  it  by  adding  his  own  cross  interroga- 
tories, and  has  raised  no  objection  until  after 
the  trial  has  begun. — Howard  v.  Still  well  & 
Bierce  Mfg.  Co.,  139  U.  S.  199,  11  S.  Ct.  500, 
35  L.  Ed.  147. 

^=s>108.  — »  Benewal    at   trial    of    pre- 
▼iona  objection. 

See  16  Cent  Dig.   Depositions,   9  320. 

Though  a  motion  was  made  before  the  trial 
to  suppress  a  deposition  because  of  irregulari- 
ties in  its  taking,  the  objection  will  be  waived 
if  no  objection  is  made  or  exception  taken  when 
it  is  offered  at  the  trial.— Northern  Pac.  R. 
Co.  V.  TTrlin,  158  U.  S.  271,  15  S.  Ct  840,  39 
L.  Ed.  977. 

DEPOSITS. 

See- 
Bailment 

Bankruptcy,    «=5>122-153.  273. 
Banks  and  Banking,  ^=s>263. 
Depositaries. 
Deposits  in  Court 
Gaming,  ^=»37. 
Gifts,  ^=:»66. 
Taxation,    ^=5>100. 


DEPOSITS   IN    COURT. 

Scope-Note. 

[INCLUDES  delivery  of  money  or  goods  to  courts  or  officers  of  courts,  incident  to 
ciTll  actions,  made  pursuant  to  statute,  rule  or  order  of  court,  or  consent  of  parties  to  the 
action;  rights  and  liabilities  of  the  parties  in  respect  of  such  money  or  property;  and 
payment  or  delivery  out  of  court  or  other  disposition  thereof. 

(For  relatod  matters  under  other  topics,  see  cross -references  after  analysis.] 

Analysis, 

^=»3.  Deposit  with  clerk  or  other  officer  without  authority, 
4.  Custody  and  investment  of  funds  in  general. 

Cross-References, 

Compensation  for  property  condemned,  see  Em-  |  Duties  and  liabilities  of  depositaries,  see  De- 
inent  Domain,  ^=s>76.  >     positaries. 


^s»3.  Deposit  witli  olerk  or  otHer  oAoer 
"witlioiit  autl&ority. 

See  16  Cent.  Dig.  Dep.  in  Court,  fi  t. 

A  clerk  of  a  circuit  court  of  the  United 
States  must  be  deemed  to  have  authority  to  re- 
ceive money  paid  into  court  by  a  private  suitor 
in  a  pending  cause,  with  the  sanction  of  the 
court,  in  view  of  Rev.  St,  U.  S.  §  828  [U.  S. 
Comp.  St.  1901,  p.  ^635],  giving  commissions 
to  the  clerk  "for  receiving,  keeping,  and  paying 


out  money  in  pursuance  of  any  statute  or  order 
of  court,"  when  read  in  connection  with  sections 
798,  995,  996,  5504,  5505  [Id.  pp.  621,  711, 
3710,  3711],  which  manifestly  proceed  on  the 
ground  that  money  paid  into  court  under  its 
sanction  may  be  received  by  the  clerk,  whose 
duty  it  then  is  to  deposit  the  amount  in  the 
name  and  to  the  credit  of  the  court.  Judg- 
ment, 102  F.  77,  42  C.  C.  A.  169,  affirmed.— 
Howard  v.  United  States,  22  8.  Ct  543,  184 
U.  S.  676,  46  L.  Ed.  754. 
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^=s»4«  Cnstody  and  InveitiiieBt  of  fvadi 
in  seneral. 

See  16  Cent.  Dig.  Dep.  In  Court.  89  5,  6. 

The  proceeds  of  the  sale  of  a  vessel  seized 
as  a  prize,  deposited  by  a  marshal  in  a  national 
bank  which  is  a  special  or  designated  depositary 
of  public  moneys,  do  not  constitute  public  mon- 
eys of  the  United  States,  within  the  meaning 
of  the  statutes  applicable  to  public' money  and 
authorizing  its  deposit  in  a  public  depositary; 
and  such  deposit  does  not,  therefore,  constitute 


a  payment  of  such  moneys  to  the  United  States, 
which  will  make  the  government  liable  therefor 
in  case  of  the  failure  of  the  bank  pending  ap- 
peal. Judgment,  Uuited  States  v.  Coudert  73 
F.  505,  19  C.  C.  A.  543,  affirmed.— Coudert  r. 
United  Stotes,  20  S.  Ct.  56,  175  U.  S.  178,  44 
L.  Ed.  122. 

DEPUTIES. 

United  States  marshals,  see  United  States  Max- 
shals,  «=»3,  22. 


DESCENT    AND    DISTRIBUTION. 

Scope-Note, 

[INCLUDES  transmission  of. property,  real  or  personal,  by  hereditary  succession; 
rights  to  inherit  or  share  in  the  division  of  Intestates*  estates  in  general;  and  liabilities 
of  heirs,  next  of  kin,  and  other  distributees. 

[For  related  matters  under  other  topics,  see  cross- references  after  analysisj 

Analysis, 

I.  Nature  and  Course  in  GeneraL 

«=»  8.  Property  subject  to  descent  or  distribution. 
18.  Fact  of  death. 

II.  Persons  Entitled  and  Their  Respective  Shares. 

(A)  H^iRs  AND  Next  of  Kin. 

«=>37.  Remote  collaterals. 

38.  In  general. 

44.  Operation  and  effect  of  will. 

47.  Pretermitted  child  or  issue  of  child. 

(B)  Surviving  Husband  or  Wife. 

III.  Rights  and  Liabilities  of  Heirs  and  Distributees. 

(A)  Nature  and  Establishment  of  Rights  in  General. 

«=»71.  Establishment  and  determination  of  heirship  or  right  to  share 
in  distribution. 
79.  Rents  and  profits,  income,  and  accumulations. 

82.  Conveyances  and  other  transactions  between  heirs  and  dis- 

tributees. • 

83.  Actions  between  heirs  and  distributee^. 
88.  Actions  by  heirs  or  distributees. 

90.  Relating  to  real  property  or  interests  therein. 

(B)  Advancements. 

(C)  Debts  of  Intestate  and  Incumbrance^  on  Property. 

<S=»119.  Nature  and  grounds  of  liability  of  heirs  and  distributees. 

136.  Deductions  and  set-offs. 

137.  Actions  against  heirs,  distributees,  or  purchasers. 
147.  Evidence. 

(D)  Rights  and  Remedies  of  Creditors  of  Heirs  and  Distributees. 

Cross-References, 


See-  * 

Curtesy. 

Dower. 

Escheat. 

Executors  and  Admiuistrators. 

Homestead,   ^s»185. 

Wills. 
Distribution  by  executor  or  administratori  see 

Executors  and  Administrators,   ^s»297--316w 


Distribution  of  damages  recovered  for  causing 

death,  see  Death,  ^s:>101. 
Estoppel  by  heir,  see  Estoppel,  ^=92$. 
Inheritance  and  transfer  taxes,   see  Taxation, 

<8=»85e-876. 
Inheritance  by,  from  or  through  bastards,  see 

Bastards,  «=s>99-101;    Indians,  see  Indianai 


l8up.CtDicPage  9413        DESOBNt  AND  DISTRIBUTION,  I-UI  (A) 


I.  HATORE  AND  COUBSS  IN  OSN- 


Eyidence  of  death,  see  Death,  «s»2. 


perty  svlijeot  to  deaoent  ar  dia* 

See  16  Cent.  Dig.  Dee.  ft  Diet  Sf  IS-89. 

The  doctrine  of  relation  cannot  Buccessfnlly 
be  invoked  to  confer  any  right  or  interest  by 
inheritance  in  the  land  nnder  the  operation  of 
the  state  laws  on  the  daughter  of  a  deceased 
homestead  settler  as  against  his  widow  to 
whom,  in  accordance  with  Rev.  St  U.  S. 
229irU.  S.  Comp.  St  1901,  pp.  1300.  1394 
the  patent  has  issued.  Decree,  122  F.  588,  6L 
C.  C.  A.  429,  affirmed.— McOune  v.  Essig,  26 
S.  Ct  78,  199  U.  S.  382,  50  L.  Ed.  237. 

^=918.  FA«t  of  doath. 

See  16  Cent  Dig.  Des.  ft  Diet  §  10. 

The  prima  facie  evidence  of  the  death  of  a 
person  by  presnmpHon  from  his  being  absent 
and  not  heard  of  for  seven  years,  on  which  a 
probate  court  ma^  assume  him  to  be  dead,  and 
appoint  an  administrator  of  his  estate,  ma^  be 
overthrown  bv  proof,  under  proper  pleadings, 
even  in  a  collateral  suit,  that  he  >^as  alive  at 
the  time  of  the  appointment  of  the  administra- 
tor.—Scott  V.  McNeaL  154  U.  S.  34,  14  S.  Ct 
1108.  38  L.  Ed.  896,  reversing  judgment  5 
Wash.  309,  31  P.  873,  34  Am.  St  Rep.  863. 

XX.  PEB80NS  ENTXTUEB  AND  THEIB 
RESPECTIVE  SHARES. 

(A)  HEIRS  AND  NEXT  OF  KIN. 

Enabling  acts  affecting  rights  of  heirs  of  aliens, 
see  ABens,  ^=»12. 

^=»87.  Remote  ooUaterAls. 

See  16  Cent   Dig.   Dee.  ft  DUt  Sfi  111-120. 

^=»38.  — -—  In  seneral. 

See  16  Cent  Dig.  Des.  ft  Dlit  §6111,  114,  IIS. 

Under  the  law  of  Pennsylvania,  first  cousins 
are  entitled  to  take  the  property  of  an  intestate 
to  the  exclusion  of  second  cousins.— Byers  v. 
McAuley,  140  V.  S.  906,  13  S.  Ct.  906,  37  J^. 
Ed.  867. 

^r->14.   Operation  and  effeet  of  wUL 

See  16  Gent  Dig.  Dee.  ft  Diet  §9  128-llL 


— »  Pretermitted    obild   or  issue 
of  eKild. 

See  16  Cent  Dig.  Dee.  ft  Diet  H  U6-180. 

Under  Act  Utah,  Feb.  18,  1876,  H  10  (Comp. 
Laws,  I  694),  which  provides  that,  "when  any 
testator  shall  omit  to  provide  in  his  or  her  will 
for  any  of  his  or  her  children,  •  ♦  •  unless 
it  shall  appear  that  such  omission  was  inten- 
tional, such  child  *  *  *  shall  have  the  same 
share  in  the  estate  of  the  testator  as  if  he  or 
she  had  died  intestate^"  where  children  of  a 
testator  living  at  the  time  his  will  is  executed 
are  omitted  therefrom,  evidence  aliunde  is  ad- 
missible to  show  that  such  omission  was  in- 
tentional.—Coulam  V.  Doull,  133  U.  S.  216,  10 
S.  Ct.  253,  33  L.  Ed.  596. 

(B)  SURVIVING  HUSBAND  OR  WIFE. 
See  16  Cent  Dig.  Des.  ft  Diet  I9  135-206. 
Rights  as  to  homestead,  see  Homestead,  ^=»135. 

ni.   BIGHTS  AND  LIABILITIES  OF 
HBIBS   AND   DISTBIBUTEES. 

Liability  for  debts  of  national  bank,  see  Banks 

and  Banking,  ^9246. 
Partition  among  coheirs,  see  Partition. 


(A)  NATURB   AND  JESTABLISHMENT   OP 
RIGHTS  IN  GENERAL. 

Chancery    jurisdiction    of    federal    courts,    Bee 

Courts,  «ss>262. 
Right  of  heir  to  mortgage  an  accrued  undivided 

interest,  see  Mortgages,  ^3»10,  13. 
Right  to  sue  for  causing  death  of  intestate,  see 

Death,  «ss>31. 
Stay  of  proceedings  in  federal  court  to  estab' 

lish  heirship  pending  escheat  proceedings  in 

state  court,  see  Courts,  ^=^93. 


^=»71.  EBtabllsl&meiLt  and  determlnatioiL 
of  l&oirslftip  or  ri^lit  to  mhmre  in 
distribution. 

See  16  Cent  Dig.  Des.  ft  Diet  fi§  S»-2S6. 

Payment  into  court  of  sums  due  under  a 
mortgage,  pending  proceedings  under  Code  Por- 
to Rico,  If  976^JK80,  to  have  the  petitioner  de- 
clared  sole  heir  ab  intestato  of  the  mortgagee, 
discharged  the  obligation,  where  made  under 
an  order  of  the  court  and  before  any  proceed- 
ings were  begun  to  establish  the  rights  of  an 
alleged  coheir.— Sixto  v.  Sarria,  25  S.  Ct  186, 
196  U.  S.  175.  49  L.  Ed.  436. 

After  a  judgment  of  an  appellate  court  re-, 
instating  an  order  of  the  court  below  by  which 
installments  due  under  a  mortgage  had  been  di- 
rected to  be  paid  into  court,  pending  the  de- 
termination of  the  rights  of  a  party  claiming 
to  be  an  heir  of  the  mortgagee,  who  had  died 
intestate  the  mortgagor,  acting  with  fuU  knowl- 
edge of  this  decision  of  the  higher  court,  cannot 
discharge  his  liability  by  obtaining  an  order 
from  the  lower  court  permitting  the  withdraw- 
al of  his  deposit  to  pay  an  assignee  of  the  mort- 
gage, and  by  paying  such  assignee  pursuant  to 
a  decree  in  a  suit  to  which  the  alleged  heir  was 
not  a  party.— Id. 

The  vaJidity  of  a  payment  on  the  principal 
of  a  mortgage  to  the  person  who  has  been  de- 
creed the  sole  heir  ab  intestato  of  the  mort- 
gagee in  jproceedin^s  taken  under  Code  Porto 
Rico,  SS  976-980,  is  a  question  for  the  jury, 
where  the  evidence  shows  that  it  was  made 
more  than  one  month  before  maturity,  and  aft- 
er an  unsuccessful  attempt  by  a  son  of  the 
mortgagee,  whose  relationship  was  well  known 
to  the  mortgagor,  to  establish  his  rights  by  in- 
voking the  ''voluntary  jurisdiction'*  of  the  court, 
and  on  the  same  day  on  which  he  began  a  "con- 
tentioua*'  proceeding,  which  the  court  had  held 
was  his  only  remedy,  making  the  adjudged  heir 
a  party  defendant,  and  seeking  an  order  re- 
qmring  the  registrar  to  make  a  cautionary  en- 
try concerning  the  mortgaged  property  and 
requiring  the  mortgagor  to  retain,  at  the  dis- 
position of  the  court,  wh&tever  sums  he  owed' 
to  the  mortgagee's  estate.— Id. 

Payments  by  a  mortgagor  to  the  person 
who  has  been  decreed  the  heir  ab  intestato  of 
the  mortgagee  in  proceedings  under  Code  Porto 
Rico,  S$  976-980,  are  not  made  at  the  risk  of 
being  required  to  respond  to  others  who  may 
subsequently  be  found  to  be  coheirs,  because 
the  decree  expressly  reserved  the  rights  of  third 
parties. — ^Id. 

Payment  of  debts  due  an  intestate  to  the 
legally  declared  heirs  is  not  made  at  the  risk 
of  being  required  to  respond  to  others  who  may 
within  five  years  establish  a  right  to  the  prop- 
erty, because  the  Porto  Rico  mortgage  law  pro- 
vides that  property  acquired  through  inherit- 
ance or  legacy  cannot  be  cleared  until  five 
years  from  the  date  of  recording;  but  the  ef- 
fect of  the  proceedings  to  designate  the  heirs 
ab  intestato  is,  under  Code  Porto  Rico,  §J  1000, 
1001,  to  permit  them,  after  final  decision,  to 
receive  and  collect  the  estate. — Id. 

^=»79.  Rents  and  profits,  income,  and 
aoonntnlations. 

See  16  Cent  Dig.  Dee.  A  Die.  Sfi  276-279. 

The  right  of  an  emancipated  minor  to  re- 
cover the  rents  during  his  minority  from  real 
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propeHy  inherited  from  l\is  father,  but  illegally 
Bold  by  widow  and  guardian  ad  litem,  is  not 
defeated  by  the  administrative  authority  vested 
by  law  in  his  mother.— -Longpr^  v.  Diaz,  35  S. 
Ct.  731,  237  U.  S.  512,  58  li.  Ed.  1080. 

^=s»82.  CoiiTeyaiioes  and  other  transao- 
tions  betweem  l&eirs  and  distrib- 
utees. 

8e«  16  Cent.  Dig.  Des.  ft  Dist.  68  318-S2L 

One^'half  the  net  proceeds  of  the  sale  of  real 
propertjr  in  which  a  testator  owned  an  undivid- 
ed half  interest,  and  not  the  entire  net  proceeds 
of  the  sale,  is  meant  by  the  word  "remainder,'* 
as  used  in  an  agreement  for  the  division  of  the 
inheritance  between  the  widow  as  usufructuary 
heiress  and  the  heirs,  who  were  also  the  owners 
of  the  other  undivided  lialf  interest  of  the  prop- 
erty, by  which  such  propertv  was  to  be  sold, 
certain  admitted  debts  or  liabilities  were  to  be 
deducted  from  the  proceeds,  and  the  remainder 
was  to  be  turned  over  to  the  widow,  to  be  used 
by  her  as  usufructuary  heiress.— <;alvo  v.  De 
Gutierrez.  28  S.  Ct  382,  208  U.  S.  443.  52  L. 
Ed.  564. 

^=:»83.  Actions  between  beirs  and  dis- 
tribntees. 

See  16  Cent.  Dig.  Des.  ft  Dist.  §8  337-345. 

The  widow  of  one  P.  was  indebted  to  his 
daughters  by  reason  of  her  receipt  of  a  share 
of  P.'s  estate  belonging  to  them.  They  exe- 
cuted an  agreement  to  accept  certain  sums  in 
settlement.  After  the  widow's  death,  four  of 
the  daughters  brought  suit  against  the  fifth  to 
establish  their  claims.  Held  uiat,  as  the  agree- 
ment of  settlement  was  only  an  acknowledg- 
ment of  the  indebtedness,  not  the  basis  thereof, 
the  fact  that  it  was  not  an  enforceable  con- 
tract did  not  prevent  the  daughters,  who  could 
not  sue  at  law  because  they  were  the  ezecii- 
trices  of  their  mother's  will,  from  coming  into 
equity  to  establish  their  claims.— Glover  v.  Pat- 
ten, 17  S.  Ct.  411,  165  U.  S.  394,  41  L,  Ed. 
760. 

^=:>88.  Actions  by  beirs  or  distributees. 

See  16  Cent  Dig.  Des.  ft  Dist  88  Si6-38L 

^=»90.  —  Selatins  to  real  property  or 
interests  tberein. 

See  16  Cent  Dig.  Des.  ft  Dist  88  351-358,  368-381; 
24  Cent.  Dig.  Fraud.  Conv.  8  528. 

Ejectment  may  be  brought  by  an  infant  sole 
heir  to  recover  his  deceased  father's  real  prop- 
erty privately  sold  ccfntrary  to  law  b^  the  widow 
and  guardian  ad  litem  in  extra  judicial  partition 
proceedings  without  seeking  a  rescission  of  such 
proceedings.— Longpr^  v.  Diaz,  35  S.  Ct  731, 
237  U.  S.  512.  69  L.  Ed.  1080. 

(B)  ADVANCEMENTS, 
aee  16  Cent.  Dig.  Des.  ft  Diet.  88  389-432. 

As  affecting  rights  under  will,  see  Wills,  ^ss> 
757-759. 

(C)  DEBTS  OF  INTESTATE  AND  INCUM- 
BRANCES  ON  PROPERTY. 

Due  process  of  law,  see  Constitutional  Law,  ^e» 
309. 

^=9 119.  Natnreand   grounds   of  liabil* 

ity  of  beirs  and  distributees. 

See  16  Cent  Dig.  Des.  ft  Dist  I6  215-220,  224.  433- 
439. 

The  liability  of  the  succession  after  the 
inheritance  has  been  divided  is  by  virtue  of 
Civ.  Code  Porto  Rico  1889,  arts.  1003,  1023, 
1084.  at  an  end,  and  gives  place  to  a  personal 
liabilty  of  eadh  heir  for  the  whole  debt  to  the 
extent  of  the  assets  received  by  him  if  he  has 
accepted  with  benefit  of  inventory,  or,  otherwise, 
in  full. — Ubarri  y  Yramategui  v.  Laborde,  29  S. 
Ct.  549,  214  U.  S.  168.  53  L.  Ed.  953;  La- 
borde V.  Ubarri,  29  S.  Ct.  552,  214  U.  S.  173, 
53  L.  Ed.  9(>5. 


^^196.  Bednetions  and  set-offs. 

See  16  Cent.  Dig.   Des.  ft  DIaL  8  494. 

Where,  on  a  bill  by  creditors  against  the  es- 
tate of  a  decedent  to  subject  it  to  the  payment  of 
their  debts,  it  appears  that  part  of  the  estate 
was  the  property  of  decedent's  wife,  and  descend- 
ed to  her  heirs  free  from  his  debts,  and  that 
these  heirs,  who  were  decedent's  heirs  also, 
have  been  in  possession  of  the  entire  estate  for 
many  years,  during  which  time  they  received 
the  rents  and  spent  large  sums  in  improving  the 
property  and  restoring  the  plantations  after 
overflows,  the  estate  will  be  subjected  to  the 
creditors'  claims  upon  an  equitable  basis.  The 
heirs  will  not  be  allowed  to  prove  their  claims 
for  the  property  which  descended  to  them  frum 
decedents  wife  as  debts  against  decedent's  es- 
tate; but,  as  that  interest  when  it  descended 
was  about  30  per  cent,  of  the  entire  estate  as  it 
then  stood,  they  will  be  allowed  to  retain  free 
from  the  claims  of  creditors  about  40  per  ceat 
of  the  estate  as  it  stands;  and  said  interest 
may  be  set  off  in  severalty  with  any  buildings 
erected  thereon  by  the  heirs,  which  buildings 
shall  not  be  charged  against  their  share,  and 
the  balance  wifl  be  decreed  to  be  sold  to  satisfy 
the  creditors.— Mellen  v.  Buckner,  139  U.  S. 
388,  11  S.  Ct.  598.  35  L.  Ed.  199. 

^=>137.  Aetions  against  lieirs,  distribv 
tees,  or  pvreliasers. 

See  16  Cent  Dig.  Des.  ft  DlsL  8S  496-620. 

^=»147.  — ~  Eridenee. 

See  16  Cent  Dig.  Des.  ft  Dist.  U  611-61S. 

There  is  no  presumption  that  the  heirs 
waived  tne  benefit  of  inventory,  and  hence  un- 
der Civ.  Code  Porto  Rico,  arts.  1003,  1023. 
1(^,  were  liable  after  the  inheritance  was  di- 
vided for  the  entire  debt  of  the  saccession.— 
Ubarri  y  Yramategui  v.  Laborde,  29  S.  Ct  549, 
214  U.  S.  168,  53  L.  Ed.  953:  Laborde  v.  Ubar- 
ri, 29  S.  Ct  552,  214  U.  S.  173,  53  L.  Ed.  955. 

(D)  RIGHTS  AND  REMEDIES   OP  CRED- 
ITORS OF  HEIRS  AND  DIS- 
TRIBUTEES. 

See  16  Cent.  Dig.  Des.  ft  Dist  {§  62S-632. 

Diverse  citizenship,  jurisdiction  of  federal  conrt. 

see  Courts,  ^=:>312. 
Pendency  of  proceedings  in  state  court,  affecting 

proceedings  in  federal  court,  see  Courts,  ^=» 

493. 

DESCRIPTION. 

Devisees  or  legatees  in  will,  see  WIDb,  45>40^ 
531. 

Invention  in  specification  accompanying  appli- 
cation for  patent,  see  Patents,  ^=999. 

Land  in  memorandum  of  contract  of  sale,  see 
Frauds,  Statute  of,  ^=s>110. 

Land  in  tax  deed,  see  Taxation,  ^=s>764. 

Names  of  individuals,  see  Names. 

Parties  to  action,  see  Parties,  ^=»06. 

Parties  to  deeds,  see  Deeds,  ^s»30-32. 

Person  in  assessment  rolls,  see  Taxation,  ^^ 
413^16. 

Property  see — 
Boundaries,  ^=»3-14. 
Deeds,  €=»37-40.  112-114. 
Embezzlement,  ^==>28. 
Insurance,  ^S9l64. 
Mechanics*  Liens,  ^=»136. 
Sales,  «=5>67-71. 
Taxation,  «=»419-421. 
Vendor  and  Purchaser,  ^=»00-65. 
Wills,  <©=»558-578. 

Reformation  of  instrument  as  to  matters  of  de- 
scription, see  Reformation  of  Instrumeots, 
Ac»13, 

Subject-matter  of  contract,  speoific  perfwrm- 
ance  dependent  on  cettainty,  see  Specific  Per- 
formance, ^s»29. 
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DIRECTING  VERDICT 


DESERTION. 

See- 

.  Aliens,  ^=»56. 

Army  and  Navy,  ^=»38. 

Constitutional  Law,  ^s:>83. 

Treaties,  <@=>& 

DESIGNATION. 

Persons,  see  Names. 

DESIGNS. 

See  Patents,  ^=»43. 


DESTRUCTION. 

Sm  Evidence,  «=»178.  '    ' 

DETAINER. 

See  Forcible  Entry  and  Detainer. 

DETECTIVES. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  16  Cent.  Dig.  Detectlyee.] 

DETENTION. 

Wrongful  detention  of  property  ground  for  civil 
action,  see  Trover  and  Conversion,  ^=:>6-9. 


DETINUE. 


Scope-Note. 

[INCIiUDES  actions  for  recovery  of  specific  personal  property  wrongfully  detained,  or 
the  value  thereof  as  damages  where  it  cannot  be  delivered,  founded  on  the  right  of  prop- 
erty ;  nature  and  scope  of  the  remedy  in  general ;  grounds  of  such  actions,  and  defenses 
thereto;  by  and  against  whom  and  as  to  what  property  they  may  be  maintained;  proce- 
dure therein ;  alternative  or  incidental  recovery,  of  damages ;  -verdict  and  judgment,  and 
enforcement  thereof:    review  of  proceedings;   and  costs  in  such  actions. 

[For  rvlatad  nMitters  under  other  topics,  see  cross -references  following.] 


Cross-References^ 


See— 
Bailment,  4s921. 
Replevin. 


See- 
Trespass. 
T'rover  and  Conversion. 


Prooeediiiflrs   for  taking 
livery  of  property. 

See  16  Cent  Dig.  Detinue,  S9  22,  23. 


and  de- 


Under  Code  Ala.  1876,  §§  2942,  2943,  relat- 
ing to  suits  for  the  recovery  of  personal  chattels 
in  specie,  and  requiring  an  affidavit  by  "the 
plaintiff,  his  agent  or  attorney,"  that  the  prop- 
erty sued  for  belongs  to  the  plaintiff,  and  the 
giving  by  the  plaintiff  of  a  bond  for  costs  and 
damages,  as  prerequisites  to  the  making  of  an 
order  for  the  seizure  of  the  property,  and  af- 
fidavit in  such  a  suit  by  the  United  States  in  the 
federal  circuit  court,  made  by  a  special  agent 
of  the  general  land  office,  in  which  he  swears, 
**to  the  best  of  his  knowledge,  information,  and 
l)elief,"  that  the  property  sued  for  belongs  to  the 


United  States,  is  sufficient— United  States  v. 
Bryant,  111  U.  S.  499,  4  S.  Ct.  tK)l,  28  L.  Ed. 
496. 

,  Code  Ala.  1876,  §§  2942,  2943,  relating  to 
suits  for  the  recovery  of  personal  property  in 
specie,  provided  for  the  giving  by  plaintiff  of  a 
bond  for  costs  and  damages,  as  a  prerequisite  to 
the  making  of  an  order  for  the  seizure  of  the 
property.  Held,  that  under  Rev.  St.  §  1001,  pro- 
viding that  whenever  an^  process  issues  from  a 
circuit  court  by  the  United  States,  no  bond  or 
other  security  shall  be  required  from  the  United 
States,  the  giving  of  the  bond  provided  for  by 
such  provisions  of  the  Alabama  Code  is  not  a 
condition  precedent  to  the  right  of  the  United 
States  to  avail  themselves  of  said  provisions. 
-Id. 


DEVELOPMENT. 

Alines,    as    affecting    validity    of    location,    see 
Mines  and  Minerals,  ^=>23. 

DEVISES. 

See  Wills. 

DIAMONDS. 

See  Customs  Duties,  ^=>37. 


DICTA. 


See  Courts,  ^=s>92. 


DILIGENCE. 

tiffeoting    particular    rights    or    liabilities,    see 
•  Carriers;   Continuance,  etc. 

DIMINUTION  OF  RECORD. 

See  Appeal  and  Error,  «=:>635-660. 

DIPLOMATIC  OFFICERS. 

See  Ambassadors  and  Consuls. 

DIRECTING  VERDICT. 

See  Trial,  <S=>167-181.  420. 
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DIKECTORS 
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DIRECTORS. 

Oorppratioii,  flection,  see  Corporations,  ^=»283. 
Liability  for  negligence,  management  of  bank, 
see  Banks  and  Banking,  ^=»82. 

DIRECT  TAXES. 

See- 
Internal  Revenue,  ^=36. 
United  States,  ^=s>98. 

DISABILITIES. 

Particular  classes  of  persons,  see  Aliens ;   Con- 
victs;  Indians,  etc 

DISAGREEMENT. 

Jury,  see  Criminal  Law,  ^=>867. 

DISBARMENT. 

See  Attorney  and  Client,  ^=:»37-60. 

DISBURSEMENTS. 

See  Costs. 

DISBURSING  CLERKS. 

See  United  States,  «s»39. 

DISCHARGE 

Guardian,  see  Guardian  and  Ward,  ^e»23. 
Imprisonment    for    contempt^    see    Oon tempts, 


Injunction,  see  Injunction,  ^S9l85,  186^ 
Jury  for  failure  to  agree,  see  Criminal  Lew, 

«=»867. 
Officer  of  army  or  navy,  see  Army  and  Navj, 

Servant,  see  Master  and  Servant,  ^=»34-IO. 
Sureties   of   administrator,   see   Executors  and 
Administrators,  ^=»531. 

From  indebtedneaa,  obligation,  or  KMlitg. 

See- 
Accord  and  Satisfaction. 
Bankruptcy,  <g=s>419-43& 
Bills  and  Notes,  es»140,  174,  426-42& 
Chattel  Mortgages,  e=s»240. 
Compositions  with  Creditors. 
Compromise  and  Settlement. 
Guaranty,  ^ss>(il. 
Judgment,  ^s»883. 
MJartgages,  <@=>298-316. 
Principal  and  Surety,  <9=s>96-129. 
Release. 

DISCLAIMER. 

See  Patents,  «=:>149-166. 

DISCLOSURE. 

By  garnishee,  see  Garnishment,  9=»13S-14& 

DISCOUNTS. 

See  Banks  and  Bankinc,  «=:>177-ia8. 

DISCOVERED  PERIL 

Injury  avoidable  notwithstanding  contribntoxy 
negligence,  see  Negligence, 


DISCOVERY. 

Scope-Note. 

[INCLUDES  obtaining  disclosures  of  facts,  writings,  or  other  things,  within  the 
Icnowledge,  possession,  or  control  of  a  defendant  in  a  civil  action  or  other  perdon,  as  be- 
ing pait  of  a  cause  of  action  or  evidence  to  sustain  an  action  brought  or  about  to  be 
brought  by  or  against  the  party  seeking  disclosure,  by  compelling  answers  to  bills  la 
equity  for  such  discovery,  or  to  interrogatories,  or  by  oral  examination  of  parties,  or  by 
inspection  of  documents,  books,  or  other  matters;  nature  and  scope  of  the  remedy  In  gen- 
eral; in  what  cases,  and  to  and  against  whom,  and  as  to  what  matters  it  is  allowed; 
groimds  of  discovery  and  jurisdiction  over  and  proceedings  to  obtain  discovery,  ezanilDA- 
tion,  inspection,  etc.,  eithei*  by  bill  of  discovery  in  equity  or  under  statutory  provisloM; 
defenses  and  objections  to  such  proceedings;  and  use  of  facts  and  evidence  dlscotered. 
.   [For  related  matters  under  other  topics,  see  cross-references  after  analyaisj 


I.  In  Equity. 


Analysis, 

3.  Existence  of  other  remedies. 
27.  Use  of  evidence  obtained. 

II.  Under  Statutory  Provisions. 

(A)  Interrogatories  and  Examination  o^  Parties  and  of  UthEi 

Persons. 
>77.  Failure  to  appear  or  answer  on  oral  examination. 
78.  Physical  examination. 
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DISCOVERY,  I,  II  (A),  (B) 


«=:>107 


n.  Under  Statutory  Provisions — Continued. 

(B)  Production  and  Inspection  of  Writings  and  oi^  Other  Matters. 
83.  Pendency  and  condition  of  cause. 
107.  Failure  to  comply  with  order. 

CrosS'References, 


See  Depositions. 

Attendance  of  witnesses  and  production  of 
books,  due  process  of  law,  see  Constitutional 
Law,  ^=>3l2;  equal  protection' of  laws,  see 
Constitutional  Law,  ^=:>249;  unreasonable 
search  and  seiaure,  see  Searches  and  Seizures, 


Compelling  production  of  documents  at  trial  by 
witnesses,  see  Witnesses,  ^s»16. 

Fraud  as  time  of  accrual  of  cause  of  action  for 
relief,  see  Limitation  of  Actions,  ^=»100. 

In  suit  for  violation  of  anti-trust  law,  see  Mo- 
nopolies, ^=s>25. 

Vein  or  lode,  see  Mines  and  Minerals,  ^=»17. 


!•  IN  EQUITT. 

^=»3«  Ezlstenoe  of  other  remedies. 

See  It  Cent.  Die.  Dlsooy.  89  3,  4. 

The  alleged  inability  of  the  United  States 
to  state  just  when  or  by  whom  the  wrongful 
cutting  of  timber  on  the  public  domain  had 
been  performed,  or  when  or  by  whom  the  logs 
manufactured  into  lumber  had  been  sold  and  the 
proceeds  obtained,  and  when  such  proceeds  were 
divided,  shows  no  necessity  for  a  discovery  in 
equity  which  would  render  the  remedy  more 
adequate  than  in  an  action  at  law,  in  view 
of  the  law  providing  for  the  examination  of 
defendants,  and  of  the  provision  of  Rev.  St.  U. 
S.  t  724  [tJ.  S.  Comp.  St  1901,  p.  583],  for 
the  production  of  books  and  writings  in  actions 
at  law  under  the  same  circumstances  which 
would  authorise  their  compulsory  production 
under  the  ordinary  rules  of  proceedings  in  chan- 
cery. Decree  133  F.  274,  06  C.  C.  A.  652,  af- 
firmed.—United  States  V.  Bitter  Root  Develop- 
ment Co.,  26  S.  Ot.  318,  200  U.  S.  451,  50  U 
Ed.  550. 

^=»27.  Use  of  OTidenoe  obtaimed. 

See  16  Cent  Dig.  Dlaoov.  §S  39,  40. 

•  A  responsiv%  answer  to  a  bill  for  discovery 
brought  in  preparation  for  an  action  for  dam- 
ages is  not  conclusive  against  the  plaintiff  or  his 
representatives,  when  they  offer  it  in  evidence 
in  the  action  at  law.  Judgment  14  App.  D.  C. 
512,  affirmed.— District  of  Columbia  v.  Robin- 
son, 21  S.  Ct  283,  180  U.  S.  92,  45  L.  Ed.  440. 

n.  VHBEB  STATVTOBT  PBOVI- 

BIOKB. 

(A)  INTERROGATORIES  AND  EXAMINA- 
TION OP  PARTIES  AND  OF 
OTHER  PERSONS. 


aas'wer  on 


^=»77.  Fallvre  to   appear  or 
oral  ezaminatlon. 

See  16  Cent.  Dig.  Discov.  {  91* 

The  immateriality  of  the  evidence  sought  to 
be  elicited  cannot  justify  the  refusal  of  wit- 
nesses to  obey  the  orders  of  the  federal  Circuit 
Court,  requiring  them  to  answer  the  questions 
put  to  them,  on  their  examination  before  a  spe- 
cial examiner.— Nelson  v.  United  States,  26  S. 
Ct  358,  201  U.  S.  92,  50  L.  Ed.  673. 

^=»78.  Physical  ezamination. 

See  16  Cent.  Dig.  Discov.  |S  92-98. 

Rev.  St  §g  861,  863,  provide  that  the  mode 
of  proof  int  the  trial  of  actions  at  common  law 
shaJl  be  by  oral  testimony  and  examination  of 
witnesses  in  open  court,  except  as  hereinafter 


provided.  The  only  power  of  discovery  con- 
ferred by  Congress  (Rev.  St.  %  724)  is  to  require 
the  parties  to  produce  boolcs  or  writings  in  their 
possession  or  power  in  cases  where  they  might 
be  compelled  to  produce  the  same  by  the  ordi- 
nary rules  of  proceedings  in  chancery.  HeUd, 
that  such  statutes  do  not  authorize  the  physical 
examination  of  a  party  before  trial.— Union  Pac. 
Ry.  Co.  V.  Botsford,  141  U.  S.  250,  11  S.  Ct. 
1000,  35  L.  Ed.  734. 

(B)  PRODUCTION  AND  INSPECTION  OP 

WRITINGS  AND  OF  OTHER 

MATTERS. 

Attendance  of  witnesses  and  production  of  books, 
due  process  of  law,  see  Constitutional  Law, 
^=^312;  equal  protection  of  laws,  see  Consti- 
tutional Law,  ^=:>249;  unreasonable  search 
and  seizure,  see  Searches  and  Seizures,  ^=>7; 
violating  anti-trust  laws,  see  Monopolies, 
^=»25. 

^=»83.  Pendenoy  and  ooaditioii  of  cause. 

See  16  Cent  Dig.  Discov.  |  107. 

A  court  of  law  is  not  empowered  to  com- 
pel one  party  to  an  action  to  produce  books 
and  papers  in  advance  of  trial  for  his  adver- 
sary's examination  and  inspection,  by  the  pro- 
visions of  Rev.  St  {  724  (U.  S.  Comp.  St  1901, 
p.  583)  that  ''in  the  trial"  of  actions  at  law 
the  federal  courts  may,  on  motion  and  notice, 
require  the  parties  to  produce  books  or  writ- 
ings in  their  possession  or  power,  which  contain 
evidence  pertinent  to  'the  issue  in  cases  and 
under  circumstances  where  they  might  be  com- 
pelled to  produce  the  same  by  the  ordinary  rules 
of  proceeding  in  chancery. — (1911)  Carpenter  v. 
Winn,  31  S.  Ct  683,  221  U.  S.  533,  55  L.  Ed. 
842,  reversing  judgment  (1908)  165  F.  636,  91 
C.  C.  A.  301. 

^=»107.  Failure  to  comply  "with  order. 

See  16  Cent.  Dig.  Discov.  9  139. 

The  refusal  of  corporate  officers  to  obey  or- 
ders of  a  federal  Circuit  Court,  requiring  them 
to  produce  certain  documentary  evidence,  on 
their  examination  before  a  special  examiner, 
cannot  be  justified  on  the  theory  that  such  evi- 
dence was  not  in  their  possession  or  under  their 
control,  because  their  possession  was  not  person- 
al, but  was  that  of  the  corporations.— Nelson  v. 
United  States,  26  S.  Ct  358,  201  U.  S.  92,  50 
L.  Ed.  673. 

The  materiality  of  the  evidence  sought  to 
be  elicited  cannot  justify  the  refusal  of  wit- 
nesses to  obey  the  orders  of  the  federal  Circuit 
Court  requiring  them  ^  to  produce  written  evi- 
dence in  their  possession  on  their  examination 
before  a  special  examiner. — Id. 


Tl&lB  Dlsest  is  compiled  on  tlie  Key-Number  System.   For  ezplanatiom,  see  page  iii« 

sup.ot.dig.— eo 


DISCRETION  OF  COURT 
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DISCRETION  OF  COURT. 

See  Habeas  Corpus,  ^=>6. 

Admission   in    rebuttal   of   evidence   proper   in 
chief,  see — 

Criminal  Law,  ^=s>684. 

Trial,  <8=s>63. 
Allowance  of  bill  of  review,  see  Equity,  ^=>455. 
Allowance  of  interest,  see  Interest,  ^s>22. 
Allowance  of  supersedeas  or  stay  on  appeal  or 

writ  of  error,  see  Appeal  and  Error,  ^^=>479. 
Allowing  plea  to  jurisdiction,  see  Abatement  and 

Revival,  ^=»2. 
Amendment  of  pleading,  see- 
Equity,  <©=>267. 

Pleading,  ^=»236. 
Attorney's  fees  for  violation  of  anti-trust  law, 

see  Monopolies,  ^=:»26. 
Change  of  venue,  see  Venue,  ^=s»42. 
Continuance,^  see  Criminal  Law,  ^=>586. 
Costs  in  civil  actions,  see  Costs*  ^=»11-13. 
Examination  of  witnesses,  see  Witnesses, 

226. 
Exclusion  of  jurors,  see  Jury,  ^=»85. 
Following  rule  of  stare  decisis,  see  Courts, 

89. 
Interest  as  damages  for  collision,  see  Collision, 

^=>130. 
Miandamus  to  control  acts  of  courts,  judges,  or 

Sdicial  officers  in  matters  of  discretion,  see 
andamus,  ^=»28. 
New  trial,  see — 

Criminal  Law,   ^=s»911. 

New  Trial  <Sss96. 
Order  of  proof,  see  Criminal  Law,  €=s»680-684. 
Reopening  case  for  further  evidence,  see  Trial, 

^=5>65-68. 
Review,  see  Courts,  ^=»383. 
Review  of  discretion,  see — 

Admiralty,  «=»118. 

Appeal  and  Error,  «=»86~89.  957-986,  1092. 

Criminal  Law,  <9=s>1146-115d. 


Separate  trials,  see  Criminal  Law,  ^=»622. 
Submission  of  special  findings  to  jury,  see  Thai, 

^=:»349. 
Submitting  issues  to  jury,  see  Equity,  ^=»377. 
Taking  further  proof  in  prize  case,  see  War, 

^M>>28. 
Writ  of  certiorari,  see  Certiorari,  ^=»9, 


DISCRIMINATION. 

See- 
Carriers,  «=>2,  13,  32. 
Civil  Rights. 
Commerce,  ^=:»54. 
Constitutional  Law,  ^s»204-250. 
Taxation,  <d=s>39-45. 


DISEASE 

See  Health. 

Cause  of  death  insured  against,  see  Insurance, 

<@=>43&-148. 
Contagious  and  infectious  diseases  of  animalg, 

see  Animals,  ^=:>28-33. 
Penalties  for  bringing  into  United  States  aliens 
afflicted  with  contagious  diseases,  — 

Aliens   ^»»^0. 

Constilutional  Law,  ^s»80,  303. 


DISHONOR. 

See  Bills  and  Notes,  <Ss>3d3-410,  633. 

DISJUNCTIVE  ALLEGATIONS. 

Affidavit  for  attachment,  see  Attachment, 
115. 


DISMISSAL   AND    NONSUIT. 

Scope-Note, 

'  [INCLUDES  termination  of  civil  actions  by  voluntary  act  of  the  plalntUf  in  discou- 
tinuing  or  withdrawing  from  the  suit,  becoming  nonsuit,  etc.,  or  by  order  of  the  court  en- 
tered on  consent  of  the  parties,  or  made  because  of  delay,  defect,  or  fault  in  the  proceed- 
ings; nature  and  grounds  of  such  disposition  oip  actions,  proceedings  therefor,  and  openi- 
Hon  and  effect  thereof  in  general;  and  setting  aside  discontinuance,  dismissal^  or  nonsuit, 
and  reinstating  cause. 

[For  related  mattere  under  other  topics,  see  cross -references  after  analysis.] 


Analysis. 
I.  Voluntary, 

[No  paragraphs  or  references  in  this  Digest.     But  see  17  Cent.  Dig.  Dismissal. 
1-01.] 


II.  Involuntary. 

45.  Statutory  provisions. 

48.  Condition  of  cause. 

60.  Estoppel  or  waiver  of  right. 

65.  Want  of  jurisdiction. 

67.  Defects  and  objections  as  to  process. 

68.  Defects  and  objections  as  to  pleadings. 
60.  Want  of  prosecution. 
65.  Dismissal  by  court  on  its  awn  motion. 
76.  Dismissal  without  prejudice. 
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DISMISSAL  AND  NONSTflT,  I,  II 


^=9  65 


Cross-References. 


As  affecting '  limitation  of  actions,  see  Limita- 
tion of  Actions,  ^s>130. 

At  trial,  on  failure  of  proof,  see  Trial,  ^=» 
160-162. 

At  trial,  waiver  of,  see  Trial,  ^s»419. 

Conclusiveness  of  judgment  on  dismissal  or  non- 
suit, see  Judgment,  €=>654. 

Judgment  on  dismissal  or  nonsuit  as  bar  to 
another  action,  see  Judgment,  ^=>570. 

Practice  in  equity,  see  Equity,  ^=>359-368. 


Review  of  decisions,  see  Appeal  and  Error,  ^=» 
105. 

In  particular   actions  or  proceedinffs. 
See-— 
Appeal  and  Error,  <8=»13,  14,  20,  384,  387, 
392,  400,  406,  409,  415,  430,  432,  592,  627, 
635,   745,   777-807. 
Courts,  <&=?397. 
Criminal  Law,  «=>302,  1131. 


I.  VOIiUNTARY. 

[No  paragraphs  or  references  in  this  Digest.  But 
see  17  Cent.  Dig.  Dismissal,  Sfi  1-91.] 

H.  INVOLtJNTABY. 

Mandamus  to  compel  dismissal,  see  Mandamus, 
^=»43. 

Remedy  by  appeal  as  affecting  right  of  manda- 
mus   to    compel    dismissal,    see    Mandamus, 


^=:»45.   Statutory  proTlsions. 

The  provision  in  the.  fifth  section  of  the  ju- 
diciary act  of  1875,  making  it  the  duty  of  thie 
court  to  dismiss  a  case  if  it  shall  appear  that 
it  does  not  really  and  substantially  involve  a 
controversy  properly  within  the  jurisdiction  of 
Buch  court,  or  if  the  parties  have  been  collu- 
sively  joined  for  the  puri)ose  of  creating  a  case' 
cognizable  therein,  was  not  superseded  by  the 
act  of  1887-^.— Board  of  Com'rs  of  Lake 
County,  Colo.,  v.  Dudley,  19  S.  Ct.  398,  173 
U.  R.  243,  43  L.  Ed.  684,  reversing  judgment 
Dudley  v.  Board  of  Com*r8  of  Lake  County, 
Colo.,  80  F.  672,  26  C.  C.  A.  82. 

®=:>48.   Condition  of  oanse. 

See  17  Cent  Dig.  Dismissal,  8  96. 

Where  defendant,  on  the  day  the  case  is  set 
for  trial  to  a  jury,  and  after  it  is  at  issue,  files 
a  plea  or  peremptory  exception  praying  that 
the  suit  be  dismissed  because  a  partner  of  plain- 
tiff in  the  transaction  which  is  the  basis  of 
the  suit  is  not  made  a  party  plaintiff,  it  is  with- 
in the  discretion  of  the  trial  court  to  overrule 
such  plea  or  exception  on  the  ground  that  it 
comes  too  late, — Burbank  v.  Bigelow,  154  U. 
S.  558,  14  S.  Ct  1163.  19  L.  Ed.  51,  following 
Breedlove  v.  Nickolet,  32  U.  S.  (7  Pet)  413,  8 
L.  Ed.  731. 

^=»50.  Estoppel  or  ^raiver  of  rislit* 

See  17  Cent.  Dig.  Dismissal,  §§  100-1Q2. 

Defendant  waives  his  motion  for  a  nonsuit, 
and  cannot  base  any  claim  of  error  upon  it, 
where,  ^after  it  is  overruled,  he  proceeds  with 
his  defense,  and  introduces  testimony. — Bogk 
V.  Gassert,  149  U.  S.  17,  13  S.  Ct  738,  37  L. 
Ed.  631,  affirming  judgment  Gassert  v.  Bogk,  19 
P.  281,  7  Mont  585. 

0=>55.  Want  of  JnTisdiction, 

See  17  Cent  Dig.  Dismissal,  iS  115.  119. 

The  provision  in  the  fifth  section  of  the 
judiciary  act  of  1875,  making  it  the  duty  of  the 
court  to  dismiss  a  case  if  it  shall  appear  that 
it  does  not  really  and  substantially  involve  a 
controversy  properly  within  the  jurisdiction  of 
such  court,  or  if  the  parties  have  been  collu- 
sively  joined  for  the  purpose  of  creating  a  case 
cognizable  therein,  applies  to  a  case  in  which 
citizens  of  a  state,  owning  coupons  cut  from 
bonds  of  a  county  of  that  state,  transfer  the 
same,    without   consideration,    to   a  citizen   of 


another  state,  in  order  that  he  may  join  the 
causes  of  action  thereon  with  the  causes  of  ac^ 
tion  on  other  coupons  transferred  to  him  for 
the  same  purpose  by  other  persons,  and  thereby 
make  a  case  cognizable  in  a  federal  court, 
though  these  latter  persons  might  themselves 
have  sued  in  /the  federal  court — Board  of 
Comr's  of  Lake  County,  C^lo.,  v.  Dudley,  19  S. 
Ct.  398,  173  U.  S.  243,  43  L.  Ed.  684,  revers- 
ing judgment  Dudley  v.  Board  of  Com'rs  of 
Lake  County,  Colo.,  80  F.  672,  26  C.  C.  A. 
82. 

®=»57.   Defects  and  objections  as  to  pro- 
cess. 

See  17  Cent  Dig.  Dismissal,  Si  129-133. 

Where  an  action  against  a  foreign  corpora- 
tion is  commenced,  and  personal  service  is 
fraudulently  obtained  upon  the  president,  but 
the  corporation  appears,  pleads,  and  petitions 
to  remove  the  cause,  such  corporation  cannot, 
during  the  trial.  Object  to  the  invalidity  of  the 
service  by  motion  for  a  nonsuit  or  to  dismiss, 
since  such  motion  attacks  the  jurisdiction  of 
the  courts  over  the  subject-matter,  and  not  the 
jurisdiction  over  the  person  of  defendant. — 
Fitzgerald  &  Mallory  Const.  Co.  v.  Fitzgerald, 
137  U.  S.  98,  11  S.  Ct.  36,  34  L.  Ed.  608. 


Defects     and     objections     as     to 
pleadings. 

See  17  Cent.  Dig.  Dismissal,  81  134-139;    89  Cent. 
Dig.  Plead.  (  1078. 

Plaintiffs  failure  to  amend  his  declaration, 
for  which,  in  good  faith,  he  has  obtained  leave, 
with  a  continuance  of  the  case  by  withdrawing- 
a  juror,  and  his  failure  to  pay  the  term  costs 
imposed  on  him  as  a  condition  of  the  amend- 
ment by  an  order  subsequently  made,  when  he 
could  no  longer  have  any  choice  as  to  the  ac- 
ceptance of  the  leave  on  those  conditions,  will 
not  justify  the  dismissal  of  his  action.  Judg- 
ment 13  App.  D.  (^.  269,  reversed. — Jackson  v. 
Emmons,  20  S.  Ct.  465,  176  U.  S.  532,  44  L. 
Ed.  576. 

^s>60.   Want  of  prosecntion. 

See  17  Cent.  Dig.  Dismissal.  S9  140-162. 

A  bill  in  foreclosure  was  properly  dismiss- 
ed, where  complainant's  claim  to  a  final  decree 
nunc  pro  tunc  has  been  rightfully  denied  and 
no  effort  to  revive  the  cause  has  been  made, 
though  defendant  has  been  dead  for  some  years. 
— Cuebas  y  Arredondo  v.  Cuebas  y  Arredondo, 
32  S.  Ct.  277,  223  U.  S.  376,  56  L.  Ed.  476. 

^=:»65.  Dismissal    by   conrt    on    its    own 
motion. 

See  17  Cent.  Dig.  Dismissal,  (  160. 

A  court  which  has  no  jurisdiction  of  a  cause 
properly  orders  it  to  be  stricken  from  tlie  dock- 
et, though  no  question  of  jurisdiction  has  been 
made  by  demurrer  or  plea. — EUenwood.v.  Ma- 
rietta Chair  Co.,  158  U.  S.  105,  15  S.  Ct  771, 
39  L.  Ed.  913. 
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DISMISSAL  AND  NONSUIT,  II 
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^=976.  Dismissal  without  prejudice. 

See  17  Cent  Dig.  Dismissal,  9  169. 

Certain  moneys  were  deposited  in  court  in 
satisfaction  of  a  judgment  rendered  on  a  cer- 
tain note,  and  were  afterwards,  by  order  of  the 
court,  placed  to  the  credit  of  a  suit  in  equity 
pending  therein,  to  which  various  persons 
claiming  an  interest  in  the  note  were  parties, 
**to  remain  subject  to  the  order  of  the  court  in 
that  cause."  Afterwards  the  clerk  deposited 
the  money  with  a  bank  and  a  trust  company, 
and  this  bill  was  brought  against  them  by  cer- 
tain of  the  parties  to  the  equity  suit  to  recov- 
er the  same.  HeH^  that  the  proper  disposition 
of  the  fund  could  only  be  determined  in  the 
equity  suit,  and  it  appearing  that  the  court  l>e- 
low,  while  basing  its  action  on  this  ground,  had 
nevertlieless  dismissed  the  suit  on  the  merits,  its 
order  should  be  modified  so  as  to  dismiss  with- 
out prejudice  to  the  rights  of  the  plaintiffs  to- 
prosecute  their  claim  in  the  equity  suit. — Greg- 
ory V.  Boston  Safe  Deposit  &  Trust  Ck)..  144  U. 
S.  665,  12  S.  Ct.  783,  36  L.  Ed.  585,  modifying 
decree  (C.  C.)  36  F.  408. 

The  dismissal  of  a  bill  seeking  to  enjoin 
enforcement  of  legislative  regulation  of  gas 
rates  as  confiscatory  in  advance  of  any  actual 
experience  of  the  practical  result  of  such  rates 
should  be  without  prejudice.  Decree  (G.  C. 
1907)  Consolidated  Gas  Co.  v.  City  of  New 
York,  157  F.  849,  reversed.— Willcox  v.  Con- 
solidated Gas  Co.  of  New  York,  29  S.  Ct.  192, 
212  U.  S.  19,  53  L.  Ed.  382,  15  Ann.  Cas.  1034, 
48  L.  E.  A.  (N.  S.)  1134. 

DISORDERLY  CONDUCT. 

[No  paragraphs  or  references  in  this  Digest.  But 
see  17  Cent.  Dig.  Disorderly  C] 

DISORDERLY  HOUSE. 

See  17  Cent  Dig.  Disorderly  H« 

See- 
Criminal  Law,  ^=^200. 
Obscenity. 

DISPARAGEMENT. 

Title  or  interest  by  grantors,  former  owners, 
or  privies  as  admission,  see  Evidence,  ^s» 
231. 

DISPATCH. 

See  Telegraphs  and  Telephones. 

DISPENSARY  LAW. 

Regulation  of  commerce,  see  Commerce,  ^=954, 
55,  57,  60. 

DISPOSSESSION. 

See  Forcible  Entry  and  Detainer. 


DISPUTE 

Existence  of  actual  controversy  aa  leQuisite  ts 
appellate  jurisdiction,  see  Appeal  and  Er- 
ror, ^=»19. 

Jurisdictional  amount  in  dispute,  see^ 
Appeal  and  Error,  ^=s>45-65. 
Courts,  «8=»32^330. 
Removal  of  Causes,  ^s»71-76. 

Submission  to  arbitrators,  see  Arbitration  and 
Award. 

Want  of  actual  controversy  ground  for  dls* 
missal  of  appeal  or  other  proceeding  for  re 
view,  see  Appeal  and  Ehrror,  •=s»781. 

DISPUTED  CLAIMS. 

See  Compromise  and  Settlement,  ^=»6. 

Part  payment  operating  as  accord  and  satisfa^ 
tion,  see  Accord  and  Satisfaction,  ^sb»10. 

DISQUALIFICATION. 

Coal  land  entryman,  see  Mines  and  IfinenkL 

t©=5>ll. 

Judge,  see  Judges,  ^s>41-54. 

DISSEISIN. 

See  Forcible  Entry  and  Detainer. 

DISSOLUTION. 

See  Monopolies,  ^=>16»  24,  26. 

Bonds  to  dissolve  attachment,  see  AttadimenL 

«8==>334. 
Community,  see  Husband  and  Wife,  •s»272i 
Corporation  or  association,  sec 

Associations,  ^=»25. 

Corporations,  <ds3»611-623,  691. 
Injunction,  see  Injunction,  ^=»185,  186. 
Partnership,  see  Partnership,  ^s»263-340. 

DISTILLED  SPIRITS. 

Following  decisions  of  state  court  as  to  con- 
struction of  statute  imposing  tax,  see  Ooartii 
^»-»>366. 

License  taxes,  equal  protection  of  law,  see  Con- 
stitutional Law,  ^=^230. 

DISTRIBUTION. 

Assets,  see  Partnership,  •=s»304-^ll. 
Damages,  see  Death,  4P=>101. 
Estate,  see  ■■ 
Assignments  for  Benefit  of  Creditors,  •=»297* 

Banlcruptcy,   <::»3(>7-364. 

Descent  and  Distribution. 

Executors   and   Administrators,    •=»297-^i5. 

Insolvency,  ^s»105. 

Governmental  powers  and  functions,  see  Con- 
stitutional Law,  ^s>50-^. 

Prize  money,  see  War,  ^=»28. 

Proceeds  of  mortgage  sale,  see  Mortgages, 
««3-568. 


DISTRICT  AND  PROSECUTING  ATTORNEYS. 

Scope-Note, 

[INCLUDES  public  prosecatorB  for  particular  dlstrlctB  or  counties  in  ciyil  as  well  as 
criminal  cases;  tbeir  eligibility  for  the  office;  appointment,  qualification,  and  tenure  of 
office ;  and  rights,  powers,  duties,  and  liabilities  of  public  prosecutors  and  their  assistants 
and  associate  counsel  in  general. 

[For  related  matters  und«r  oth^r  topics,  toe  cross -r^fsrenoss  aftsr  analysis*] 


Analysis. 

2.  Appointment  or  election,  and  qualification  and  tenure. 
4.  Compensation  and  fees. 

6.  United  States  district  attorneys. 

9.  Prosecution  or  defense  of  civil  actions. 


CrosS'References. 

m 

■ 

Anrument  to  Jury,  see  Criminal  Law,  •saTOO,    Effect  of  treaty  on  right  to  office  of  solicitor  of 
_n3,  722%,  726,  72&-730. .        _  _  courts,  see  Treaties,  «=»8. 


Communication    to,   as    priyileged    communica- 
tion, see  Libel  and  Slander,  ^s»38. 


Misconduct  as  ground  for  new  trial,  see  Crim- 
inal Law,  ^s>919. 


.  Appoiatatent      or      eleotlon, 
4vallfle«tloii  mad  toniiTe. 

17  Cent  Dig.  Diet,  ft  Proa.  Attjm.  I8  2-9. 

The  provision  of  Rev.  St.  |  768,  that  *'di8- 
trict  attorneys  shall  be  appointed  for  a  term  of 
four  years,  and  their  commissions  shall  cease 
and  expire  at  the  expiration  of  four  years  from 
their  respective  dates,"  is  one  of  limitation,  and 
not  of  grant,  and  under  the  settled  construc- 
tion of  the  constitution  the  president  has  the 
power  to  remove  an  incumbcoit  before  the  ex- 
piration of  the  term  so  limited. — Parsons  v. 
United  States,  17  S.  Ct.  880,  167  U.  S.  324, 
42  L.  Ed.  185. 

^s>4.  ConpensAtloii  mad  fess. 

See  17  Cent  Dig.  Oist.  ft  Proe.  Attys.  88  K-SS. 

—  Ualtod  States   district  attor- 


See  17  Cent.  Dig.  Dlst  ft  Pros.  Attys.  88  26-88. 

Under  Rev.  St  $  824,  providing  that,  when 
an  indictment  is  tried  and  conviction  is  had, 
'*the  district  attorney  may  be  allowed,  in  addi- 
tion to  the  attorney's  fees  herein  provided,  a 
counsel  fee,  in  proportion  to  the  importance 
and  difficulty  of  the  cause,  not  exceeding  thirty 
dollars,"  the  amount  of  such  fee,  within  the  pre- 
scribed limit,  is  within  the  discretion  of  the  trial 
court,  and  its  allowance  is  not  subject  to  re- 
duction by  the  attorney  general,  though  Rev.  St. 
{  368^  provides  that  ''the  attorney  general  shall 
exercise  general  supervisory  p^owers  over  the  ac- 
counts of  district  attorneys.'^— United  States  v. 
Waters,  133  U.  S.  208^  10  S.  Ct  249,  33  1m  Ed. 
594,  affirming  Waters  v.  United  SUtes,  21  Ct. 
CL  30. 

A  United  States  district  attorney  is  en- 
titled to  charge  a  per  diem  for  services  before  a 
United  States  commissioner  upon  the  same 
day  that  he  is  allowed  a  per  diem  for  attend- 
ance upon  the  court — United  States  v.  Erwin, 
147  U.  S.  685,  13  S.  Ct  443,  37  L.  Ed.  331. 

Under  Rev.  St.  §  380,  district  attornevs  are 
charged  with  the  duty,  under  the  direction  of 
the  solicitor  of  the  treasury,  of  conducting  suits 
brought  by  receivers  of  national  banks  in  collect- 
ing assets  and  winding  up  their  affairs,  and  they 
are  not  entitled  to  any  compensation  or  al- 
lowance therefor  beyk>nd  the  salary  attached  to 


the  office.— Gibson  v.  Peters,  150  U.  S.  342,  14 
S  Ct.  134,  37  L.  Ed.  1104,  affirming  judgment 
(C.  C.)  36  P.  487,  and  overruling  (C.  O.)  85  F. 

A  daim  for  services  in  investigating  revenue 
cases,  in  which  no  legal  proceedings  were  In- 
stituted, rejected  by  the  secretary  of  the  treasury 
on  the  ground  that  a  judicial  certificate  could  not 
be  given,  cannot  be  allowed  by  the  courts.—- 
United  States  v.  Bashsiw,  152  U.  S.  436.  14 
S.  Ct.  638,  38  L.  Ed.  505,  reversing  judgments 
50  F.  749,  1  C.  O.  A.  658,  and  (0.  C.)  47  F.  40. 

Where  there  is  no  adjournment  of  court 
for  any  judicial  day,  but  only  from  Saturday 
to  Monday,  travel  by  the  district  attorney  in 
going  from  the  place  of  holding  court  to  his 

Klace  of  abode  on  Saturday,  and  returning. on 
londay  morning,  is  not  ''necessarily  performed,'' 
within  Act  Feb.  22,  1875,  §  7,  so  as  to  entitle 
him  to  mileage  therefor,  even  though  he  makes 
no  charge  for  the  intervening  Sunday.—United 
States  V.  Shields,  153  U.  S.  88,  14  S.  Ot  735, 
38  Ll  Ed.  645. 

The  per  diem  fee  allowed  by  Rev.  St  S  824, 
to  district  attorneys  for  attendance  in  court  or 
before  a  judge  or  commissi^oner,  is  intended  as 
compensation,  and  not  as  reimbursement  for  ex- 
penses incurred,  and  hence  must  be  included  as 
part  of  the  maximum  compensation  allowed  by 
law.— United  States  v.  Smith,  158  U.  S.  346, 
15  S.  Ct  846,  39  L.  Ed.  1011. 

Mileage  is  not  to  be  included,  as  part  of  the 
compensation  all>owed  to  a  United  States  dis- 
trict attorney,  in  determining  whether  such 
compensation  has  reached  the  maximum  allowed 
by  statute  for  his  services. — Id. 

Under  Rev.  St  {  771,  making  it  the  dutv  of 
district  attorneys  to  prosecute  all  ciril  actions 
in  which  the  United  States  are  concerned,  where 
an  extra  compensation  is  paid  the  district  at- 
torney kit  New  Mexico  for  services  performed 
at  the  direction  of  the  attorney  general  in  suits 
in  which  the  government  was  mterested,  though 
not  entitled  thereto,  yet,  having  received  it,  he 
must  account  therefor  as  part  of  the  fees  and 
emoluments  of  his  office,  under  Act  Aug.  7, 
1882  (22  Stat  344),  requiring  all  fees  and  mon- 
eys received  by  him  above  ^,500  to  be  paid 
into  the  treasury  of  the  United  States.— Id. 
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Rev.  St,  §  771,  requiring  a  district  attorn$y 
to  "prosecute  all  civil  actions '  in  which  the 
United  States  are  concerned/'  covers  a  habeas 
corpus  proceeding  brought  to  release  Chinese 
immigrants  detained  by  orders  of  ^he  collector 
of  the  port;  and  hence  an  assimilated  fee  al- 
lowed him  for  defending  such  a  case  is  one  to 
which  he  is  entitled  *'by  reason  of  the  discharge 
of  the  duties  of  his  oftice"  within  the  meaning 
of  Rev.  St.  I  834,  requiring  him  to  make  return 
*of  all  such  fees.— Hilbom  v.  United  States,  163 
U.  S.  342,  16  S.  Ct.  1017,  41  L.  Ed.  183,  af- 
firming judgment  28  Ct.  CI.  237. 

Under  Rev.  St.  §  365,  it  is  a  condition  prece- 
dent to  the  recovery  of  a  judgment  against  tlie 
government  for  compensation,  by  one  specially 
appointed  by  the  attorney  general  to  assist  the 
district  attorney  in  the  prosecution  *of  particular 
cases,  that  a  certificate  be  given  by  the  attorney 
general  that  the  services  were  actually  rendered, 
and  could  not  have  been  performed  by  the  dis- 
trict attorney  or  his  assistants  or  any  of  the 
officers  of  the  department  of  justice. — United 
States  V.  Crosthwaite,  18  S.  Ct.  107,  168  U.  S. 
375,  42  Ll  Ed.  507. 

One  who  is  cfommissioned  by  the  attorney 
general  as  special  assistant  to  a  district  attorney 
for  particular  cases  or  for  a  limited  time  is  not 
an  "assistant  district  attorney,"  within  the 
meaning  of  Rev.  St.  §  365,  so  as  to  be  entitled  to 
compensation  as  such;  and  he  can  recover  no 
compensation  in  the  absence  of  the  certificate  of 
the  attorney  general  which  is  provided  for  in 
that  section.— -Id. 

A  district  attorney  is  n'ot  required  to  rep- 
resent the  government  in  the  circuit  court  of 
appeals,  which  is  not  a  court  of  the  district, 
and,  when  designated  to  do  so  by  the  attorney 
general  in  a  particular  case,  acts  as  special 
counsel,  and  is  entitled  to  payment  therefor, 
without  regard  to  the  amount  of  his  compen- 
sation as  an  officer.  19  C.  C.  A.  419,  73  P. 
149  affirmed.— United  States  v.  Winston,  18  S. 
Ct.  701,  170  U.  S.  522,  42  L.  Ed.  1130. 

The  giving  by  the  attorney  general  of  the 
certificate  required  by  Rev.  St.  §  365,  is  a  pre- 
requisite to  the  recovery  of  extra  compensation 
by  a  district  attorney  for  services  rendered  in 
the  circuit  court  k)f  appeals,  outside  his  district. 
United  States  v.  Crosthwaite,  18  S.  Ct  107,  168 


U.  S.  375,  42  L.  Ed.  507,  followed.— United 
States  V.  Winston,  18  S.  Ct.  701,  170  U.  .^. 
522,  42  L.  Ed.  1130.  Same  v.  Herron.  18  S.  Ct 
703,  170  U,  S.  527,  42  L.  Ed.  1132,  affimin? 
judgment  73  F.  149,  19  C.  C.  A.  419. 

Services  rendered  by  a  district  attorney  in  a 
government  case  in  the  circuit  court  of  flQ)» 
peals,  even  when  held  in  his  own  district,  are 
not  in  the  course  of  his  official  duties,  and  he  is 
entitled  to  extra  compensation  therefor.— Unit- 
ed States  V.  Garter,  18  S.  Ct.  703, 170  U.  a  527, 
42  L.  Ed.  1133. 

A  district  attorney^  prosecuting  a  suit  in  a 
federal  court  of  his  district  to  condemn  landi 
for  the  site  of  a  fortification,  is  acting  in  tb« 
line  of  his  duty  under  Rev.  S^t.  §  llii  Which 
requires  him,  among  other  things,  to  prosecute 
"all  civil  actions  in  which  the  United  States 
are  concerned."  In  so  doing  he  appears  in 
court  "on  the  business  of  the  United  States,**  in 
the  meaning  of  section  824,  prescribing  his  per 
diem  compensation.  For  such  services,  there- 
fore, he  is  entitled  to  no  extra  compensatifin. 
since  Rev.  St  §§  1764,  1765,  declare  that  no  of- 
fice in  any  branch  of  the  public  service  shall 
receive  any  additional  compensation  for  "anj 
service  or  dutv  .whatever*'  unless  the  same  is 
authorized  by  law,  and  the  appropriation  there- 
for expressly  states  that  it  is  for  such  addition- 
al pay,  extra  allowance,  or  compensation. — Ignit- 
ed States  V.  Johnson,  19  S.  Ct.  427,  173  U.  S. 
363,  43  L.  Ed.  731. 

€=>9.   ProsecvtioiL  or  defease  of  ciwil  ae- 
tions. 

See  17  Cent.  Dig.  Dist.  &  Pros.  Attys.  (9  K.  87. 

A  district  attorney  has  no  authority  to  ac- 
cept a  compromise  judgment  in  favor  of  the 
United  States  merely  because  of  represenu- 
tions  by  the  defendants  that  they  have  no  prop- 
erty, and  that  an  execution  against  them  would 
avail  nothing,  while  they  agree  that,  if  the  com- 
promise judgment  shall  be  entered,  it  shall  be 
paid4— United  States  v.  Beebe,  21  S.  Ct  371. 
180  U.  S.  343,  45  L.  Ed.  563. 

DISTRICT  COURTS. 

See  Courts,  <::»418-42e. 
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Scope-Note, 

[INCLUDES  the  district  ceded  to  the  United  States  as  the  seat  of  goyemment;  the 
cessions  and  their  effect  in  general;  status  of  the  District  as  a  body  politic  and  corporate; 
establishment  and  control  of  the  capitol  and  other  public  buildings  and  public  reservations ; 
power  of  the  national  govemment  over  the  District;  local  laws  and  laws  of  the  United 
States  applicable  thereto ;  establishment  and  organization  of  the  local  government,  appoint- 
ment of  officers  thereof,  and  rights,  powers,  proceedings,  and  liabilities  of  such  government, 
its  officers  and  agents ;  public  improvements  and  assessments  therefor ;  property,  contracts, 
indebtedness,  bonds,  and  other  securities  of  the  District;  taxation  by  the  District  and  Its 
revenue;    and  actions  by  or  against  the  District. 

[For  r«lat#d  matters  und«r  oth«r  topiot,  •••  croM-r«f«r«nc«s  after  analytia.} 

Analysis. 

1.  Operation  and  effect  of  cessions. 

2.  Status  and  governmental  powers  and  functions  in  general* 

3.  Legislative  power  of  Congress. 
5.  Local  law. 

7.  Officers,  agents,  and  employes. 

9.  Contracts  in  general. 
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11.  Public  improvements. 

13.  Preliminary  proceedings. 

14.  Contracts.' 

16.  Assessments. 

18.  Police  power  and  regulations. 

19.  In  general. 

21.  Use  and  regulation  of  public  places,  property,  and  works. 

22.  Streets  and  public  ways. 

23.  Public  buildings,  parks,  and  other  public  places  and  prop- 
erty. 

24.  Torts. 

26.  Acts  or  omissions  of  officers  or  agents. 

27.  Defects  or  obstructions  in  streets  and  other  public  ways. 

30.  Power  to  incur  indebtedness  or  make  expenditures. 

32.  Bonds  and  other  securities. 

35.  Claims  against  District. 

36.  Actions. 

Cross-References, 


(^ourts,  see  Courts,  ^s>443-446. 

Creation  of  park  commission  as  encroachment 
on  executive  powers,  see  Constitutional  Law, 
<te=>58. 

Effect  on  actions  in  District  of  Columbia  bf 
invalidity  of  employers'  liability  act  as  ap- 
plied to  interstate  commerce,  see  Statutes, 
^=s>64. 

Exclusive  control  by  federal  government,  see 
United  States,  ^=>3. 

Jurisdiction  lof  claims  against  distridt,  see 
Courts,  <=»453. 


Limitation  of  actions  against,  see  Limitation  of 

Actions,  ^s>ll. 
Power  of  officers  to  arbitrate,  see  Arbitration 

and  Award,  ^=»1. 
Power  of  United   States  to  condemn  lands  in 

District  of  Columbia,  see   Eminent  Domain, 

Validity  of  law  creating  drainage  system  <or  as 
denying  equal  protection  of  law,  see  Consti- 
tutional Leiw,  ^=>233;  due  process  of  law, 
see  Constitutional  Law,  ^s>29(>. 


^=»1.  Operation  and  effect  of  oessiona. 

See  17  Cent.  Dig.  Diet,  of  Col.  9  !• 

The  state  of  Maryland  could  grant  no  title 
to  lands  within  the  District  of  Columbia  after 
the  act  'of  cession  in  1791,  and  the  proviso  in 
that  act,  continuing  the  jurisdiction  of  the  laws 
of  Maryland  until  congress  should  provide  for 
the  government  thereof,  applied  only  to  laws  af- 
fecting private  rights,  and  did  not  continue  the 
land  laws  of  Maryland  as  to  public  lands  lowned 
by  the  state  within  that  territory. — Shoemaker 
v.  United  States,  147  U.  S.  282,  13  S.  Ct  361, 
37  L.  Ed.  170. 

By  the  cession  of  the  District  of  Columbia 
by  the  state  of  Maryland,  such  rights  as  th^e 
state  possessed  in  that  portion  of  the  Potomac 
river  lying  within  the  territory  ceded,  and  In 
the  soil  under  it,  passed  to  the  United  States. 
—Morris  V.  United  States,  19  S.  Ct.  649,  174  U. 
S.  196,  43  L.  Ed.  946. 

If  the  lord  proprietary  of  Maryland  held  the 
title  to  the  lands  under  the  waters  of  the  Poto- 
mac in  1781,  such  title  was  vested  in  the  state 
by  the  confiscation  acts,  and  such  of  the  lands 
as  lay  within  the  limits  of  the  District  of  Co- 
lumbia, as  public  property  of  the  state,  passed 
by  the  cession  of  the  District,  in  1791,  to  the 
United  States.— Id. 

^=92.   Status    and    governmental   powers 
and  fnnotions  in  generaL 

See  17  Cent.  Dig.  Dist.  of  Col.  §  2. 

Act  Cong.  Feb.  21,  1871  (16  Stat.  419), 
constituted  the  District  of  Columbia  "a  body  cor- 
porate for  municipal  purposes,*'  with  power  to 
make  contracts  and  sue  and  be  sued.  A  gover- 
nor and  legislature  were  created,  and  a  Doard 
of  public  works,  to  consist  of  the  governor  and 
four  persons  appointed  by  the  president  and 
senate.  Prior  to  that  time  the  government  had 
been  strictly  municipal,  and  the  United  States 
government  did  not  participate  therein,  in  local 


matters.  Act  June  20,  1874  (18  Stat  116), 
abolished  the  government  createa  by  the  act  of 
1871,  and  authorized  the  president  and  senate 
to  appoint  a  commission  to  exercise  the  func- 
tions of  the  board  of  public  works.  Act  June 
11,  1878  (20  Stat.  102),  provided  that  the  Dis- 
trict should  "remain  and  continue  a  municipal 
corporation,"  and  preserved  all  rights  of  action 
bjr  and  against  it,  in  statu  quo.  Held^  that  the 
District  is  a  municipal  corporation,  with  a  right 
to  sue  and  be  sued,  and  not  a  department  of 
the  United  States  government,  or  a  sovereignty. 
— Metropolitan  R.  Co.  v.  District  of  Columbia, 
132  U.  S.  1.  10  S.  a.  19,  33  L.  Ed.  231; 
Washington  &  G.  Ry.  Co.  v.  Same,  136  U.  S. 
653,  10  S.  Ct.  1075,  34  L.  Ed.  549. 

^=>3.  LeglfllatiTe  power  of  Congress. 

See  17  Cent  Dig.  Dist  of  Col.  |  3. 

Congress,  as  a  local  legislature  for  the  Dis- 
trict of  Columbia,  and  levying  taxes  for  dis- 
trict purposes,  may  wholly  exempt  from  taxa- 
tion certain  classes  of  property,  or  tax  them 
at  a  lower  rate  than  other  property. — Gibbons 
V.  District  of  Columbia,  116  U.  S.  404,  6  S. 
Ct.  427,  29  L.  Ed.  680. 

^s>5.  Iiocal  law. 

See  17  Cent.  Dig.  Dlst  of  Col.  8  5. 

Rev.  St.  D.  C.  c.  18,  concerning  corpora- 
tions, confers  no  powers  on  corporations  cre- 
ated by  states  of  the  Union,  governed  by  the 
laws  of  those  states,  but  applies  only  to  cor- 
porations organized  under  the  act. — Edmonds  v. 
Baltimore  &  P.  R.  Co.,  114  U.  S.  453,  5  S. 
Ct.  1098,  29  L.  Ed.  216. 

^=»7.   Officers,  agents,  and  employes. 

See  17  Gent.  Dig.  Dlst  of  Gol.  8  6. 

Act  Cong.  June  11,  1878,  entitled  "An  act 
providing  a  permanent  form  of  government  for 
the  District  of  Columbia,**  giving  the  commis- 
sioners of   the   District  control   of   the   police 
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force,  is  an  or^nle  act,  intended  to  dispoee  of 
'the  whole  question  of  goyemment  for  the  Dis- 
trict; and  the  plenary  power  given  them  by 
section  3  **to  abolish  any  office,  ♦♦♦  re- 
duce the  number  of  employes,  remove  from  of- 
fice," etc.,  authorizes  them  to  remove  a  police- 
man from  the  force  without  preferring  charges 
against  him,  and  without  notice  or  hearing.^ 
Eckloff  V.  District  of  Columbia,  135  U.  S.  240, 
10  S.  Ct  762,  84  li.  Ed.  120. 

Act  June  11,  1878,  to  provide  "a  permanent 
form  of  government  for  the  District  of  Colum- 
bia" (20  Stat  102).  which  abolished  the  board 
of  metropolitan  police,  and  gave  the  commis- 
sioners of  the  District  the  ''authority  to  employ 
such  officers  and  agents,  and  to  adopt  such  pro- 
visions as  may  be  necessary  to  carry  into  exe- 
cution the  powers  and  duties  devolved  upon 
them"  by  the  act,  is  an  organic  act,  and  super- 
seded and  repealed  by  implication  Rev.  St.  D. 
C.  S  854,  which  provided  that  no  person  should 
be  appointed  a  policeman  or  watchman  on  the 
police  force  of  the  District  of  Columbia  except 
an  honorably  discharged  soldier  or  sailor  of  the 
United  States.— District  of  Columbia  v.  Hutton, 
143  U.  S.  18,  12  S.  Ct.  369,  36  L.  Ed.  60. 

The  sureties  on  the  official  bond  of  the  au- 
ditor of  the  District  of  Columbia  are  not  ac- 
countable for  moneys  deposited  by  citizens  with 
the  collector  for  street  improvements;  there 
being  no  statute  authorizing  the  commissioners 
of  the  District  to  receive  or  expend  such  depos- 
its, and  they  not  being  public  moneys  in  any 
legal  sense—District  of  Columbia  v.  Petty,  33 
S.  Ct  881,  229  U.  S.  593,  57  U  Ed.  1343.  af- 
finning  judgment  $7  App.  D.  C.  156. 

Responsibility  for  f anlts  of  disbursing  clerk 
was  not  imposed  on  the  auditor  of  the  District 
of  Columbia  by  Act  March  3,  1891,  providing 
that  such  clerk  shall  be  suboroinate  to  the  com- 
missioners of  the  District,  and  authorizing  pay- 
ments by  him  for  moneys  advanced  to  him  by 
the  commissioners  on  pay  rolls  or  voucheis,*  or 
by  rules  relating  to  the  disposition  of  moneys 
deposited  by  citizens  with  the  collector  of  taxes 
for  street  improvements  under  the  permit  sys- 
tem.—Id. 

•s»9«  Contracts  is  ceneraL 

See  17  Cent  Dig.  Dtot  of  CoL  %  I. 

An  agreement  for  a  common-law  submis- 
sion to  arbitration  is  a  contract  in  the  meaning 
of  the  acts  restricting  the  power  of  the  commis- 
sioners of  the  District  of  Columbia  to  bind  the 
District,  by  contract,  to  the  payment  of  mon- 
ey.—District  of  Columbia  v.  Bailey,  18  S.  Ct 
868,  171  U.  S.  161,  43  L.  Ed.  118,  reversing 
Judgment  Bailey  y.  District  of  Columbia,  9 
App.  D.  a  860. 

The  omission  of  the  seal  of  the  District  of 
Columbia  from  a  contract  which  the  commis- 
sioners executed  as  for  the  corporation,  with 
their  signatures  and  seals,  will  not  prevent  the 
instruments  from  binding  the  corj;)oration  as  a 
specialty,  although  the  commissioners  had 
adopted  a  corporate  seal  which  had  notjat  that 
time  been  generally  used,  since  they  could  adopt 
for  the  time  being  any  seal  they  chose  for  the 
corporation,  whether  intended  to  be  permanent- 
ly used  or  not  Judgment  15  App.  D.  C.  198, 
affirmed.— District  of  Columbia  y.  Camden  Iron 
Works,  21  S.  Ct  680,  181  U.  a  453,  45  U  Ed. 
94& 


11.  Pvbllo  iBLproToatents. 

8«6  n  Cent  Dig.  Dlst  of  Col.  U  lO-U. 

—  Prelliolaary  proooodlaca. 

17  Cent  Dig.  DUt  of  CoL  8  10. 

The  order  of  publication  in  newspapers, 
made  b^  the  supreme  court  of  the  District  of 
(V>1iimbia,  is  sufficient  to  give  due  notice  of  the 
filing  of  a  petition,  and  an  opportunity  to 
all  persons  interested  to  show  cause  why   the 

grayer  of  the  petition  in  the  matter  of  a  street 
iprovement  should   not  be  granted.    Decree, 


Davidson  y.  Wight  16  App.  D.  C.  371,  revers- 
ed.—Wight  v.  Davidson,  21  S.  Ct  616,  181  U. 
S.  371.  45  li.  Ed.  900. 


Contvaota. 

See  17  Cent  Dig.  Dist  of  Col.  I  U. 

The  board  of  public  works  of  the  District 
of  Columbia  awaiiled  a  contract  to  claimant^ 
not  fixing  rates.  The  secretary  informed  him 
that  he  had  been  awarded  the  contract  ''at 
board  rates."  Held,  that  the  act  of  the  secre- 
tary did  not  bind  the  board.— Shipman  ▼.  Dis- 
trict of  Columbia,  119  U.  S.  148,  704,  7  S.  Ct 
134,  30  U  Ed.  337. 

A  contract  awarded  by  th«  board  of  pablie 
of  the  District  of  Colombia  was  not  re- 


works 

duced  to  writing  until  long  after  the  work  im- 
der  it  was  begun.  When  it  was  put  in  writijig» 
one  of  the  three  who  signed  on  behalf  of  the 
board  was  no  longer  a  member  thereof.  Heid, 
even  if  the  written  contract  was  invalid  because 
it  was  not  executed  by  a  majority  of  tbe  five 
members  of  the  board,  it  was  effective,  as  em- 
bodying the  parties'  nnderstanding  of  the  parol 
contract — Id. 

Under  16  Stat  423.  e.  62,  tt  15,  37.  'ta 
provide  a  government  for  the  District  or  Co* 
lumbia,"  which  requires  that  all  contracts  by 
the  board  shall  be  in  writing,  and  forbids  the 
allowance  of  extra  compensation,  plaintiff,  who 
had  contracted  to  do  certain  grading,  excavat- 
ing^ and  refilling,  at  specified  prices,  cannot 
claim  additional  compensation  for  grading  or 
excavating  stone  or  rock  where  the  contract 
was  silent  on  that  subject,  and  the  work  to  bo 
done  not  limited  to  earth  free  from  stone  or 
rock,  though  the  journal  of  the  board  contained 
an  entry  that  the  chief  engineer  had  been  noti- 
fied to  allow  larger  pay  therefor,  as  such  entry 
formed  no  part  of  the  contract,  and  the  prices 
stated  in ,  the  latter  were  evidentiy  fixed  npoa 
the  supposed  average  character  of  the  worL— 
Barnard  v.  District  of  Columbia,  127  U.  S. 
409,  8  S.  Ct  1202,  32  L.  Ed.  207. 

A  pavement  company  made  oral  proposi- 
tions to  the  vice  president  of  the  board  of  pablie 
works  for  laying  pavements,  and  received  a 
writing,  signed  by  the  assistant  secretary,  re- 
citing and  accepting  the  proposition.  There 
was  no  evidence  that  the  assistant  secretary 
was  authorized  to  execute  this  writing,  nor  that 
the  vice  president  was  authorized  to  contract 
for  the  work,  nor  that  the  board  ever  ratified 
it  Held,  that  the  alleged  contract  did  noC 
meet  the  requirements  of  Act  F^.  21,  1871« 
S  37,  providing  that  "all  contracts  made  by  the 
said  board  of  public  works  shall  be  in  writing* 
and  shall  be  signed  by  the  parties  making  the 
same,  and  a  copy  thereof  shall  be  filed  in  the 
office  of  the  secretary  of  the  District"— Brown 
v.  District  of  Columbia,  127  U.  S.  679,  8  & 
Ct  1314,  32  L.  Ed.  262. 

•s»16.  — —  Assessmemta. 

See  17  Cent  Dig.  Dlst  of  Col.  i  It. 

Congress  has  power  to  provide  that  the  eo0t 
of  a  highway  improvement  in  the  District  ol 
Columbia  shall  be  paid  by  the  District,  or  b^y 
the  owners  of  lands  benefited  by  the  improve- 
ment, and  not  by  the  United  States.— Bauniaa 
V.  Ross,  17  S.  Ct  966,  167  U.  S.  548,  42  U 
Ed.  270. 

It  ia  no  objection  to  the  statute  that  tlie 
owners  of  lands  assessed  for  benefits  under  one 
proceeding  will  be  left  liable  to  be  assessed 
anew  under  future  proceeding  for  establishing 
other  highways  in  other  subdivisions.— Id. 

The  benefits  to  be  taken  into  consideration 
and  deducted  in  estimating  the  compensstion  or 
damages  under  Act  March  2,  1893,  c  197,  If 
10,  11.  13  (27  Stat  532),  are  the  special  and 
direct  benefits  which  the  appropriation  of  part 
of  the  tract  of  land  for  a  highway  may  cause 
to  the  remainder  of  the  tract ;  ana  the  b€ne6ta 
for  which  an  assessment  is  to  be  made  under 
section  15  upon  such  remainders  and  npoa  all 
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other  lands  benefited  are  the  general  benefits 
accruing  to  all  the  lands  in. the  neighborhood 
from  the  establishment  of  the  highway.— Id. 

Under  Act  March  2.  1893,  c.  197,  |  15  (27 
Stat.  532),  providinj?  that  the  assessment  shall 
be  made  upon  the  '^ands  benefited,"  any  lands 
in  the  District  of  Columbia  which  are  benefited 
by  the  improvement  may  be  assessed,  whether 
or  not  in  the  particular  subdivision  in  which 
the  highway  is  established.— Id. 

The  fact  that  a  public  park  in  the  Districl 
of  Columbia  is  dedicated  by  the  act  of  congress 
creating  it  to  the  use  and  enjoyment  of  the 
people  of  the  United  States  does  not  take  it  out 
of  the  rule  as  to  special  assessments  applicable 
in  the  cases  of  streets  and  highways ;  and  such 
assessments  to  aid  in  its  purchase  and  improve- 
ment may  constitutionally  be  made  against 
property  specially  benefited,— Craighill  v.  Lam- 
bert, 18  8.  Ct  217,  168  U.  S.  611,  42  L  Ed. 
599. 

An  assessment  made  under  Act  Aug.  11, 
1894,  providing  that  assessments  for  laying  wa- 
ter mains  shall  be  at  the  uniform  rate  of  $1.25 
per  front  foot  against  all  abutting  lots,  is  valid, 
though  made  without  notice  to  the  property 
owners. — Parsons  v.  District  of  Columbia,  18 
S.  Ct.  521,  170  U.  S.  45,  42  L.  Ed.  943. 

The  acts  of  congress  establishing  water- 
works in  the  District  of  Columbia,  and  Act 
Auf.  11,  1894,  providing  that  assessments  for 
laying  water  mains  shall  be  at  the  uniform  rate 
of  $1.25  per  front  foot  against  all  abutting 
lots,  are  conclusive  and  bindinj;  on  the  proper- 
ty owners,  though  passed  without  notice  to 
them,  or  opportunity  to  be  heard  on  these  ques- 
tions.— Id. 

A  reassessment  against  abutting  property 
for  one-half  the  cost  of  a  sidewalk,  levied  by 
the  District  of  Columbia  under  Act  Cong. 
April  24,  1896,  authorizing  such  reassessment, 
is  valid,  if  made  after  due  notice  and  within 
90  days  from  the  date  of  the  judgment  an- 
nulling the  first  assessment  for  failure  to  give 
due  notice  of  such  assessment  to  the  property 
owner,  since,  where  an  assessment  has  been 
vacated  on  such  ground,  the  legislature  may 
provide  for  a  reassessment.  Judgment,  Dis- 
trict of  Columbia  v.  Wormley  15  App.  D.  C. 
68,  aflBrmed.— Wormley  v.  District  of  Columbia, 
21  S.  Ct  609,  645,  181  U.  S.  402,  45  L.  Ed. 
916,  921. 

Notice  to  a  property  owner  by  the  Dis- 
trict of  Colombia  of  an  intention  to  assess  his 
property  for  special  improvements  Under  Act 
Aug.  6,  1890  (26  Stat  296),  is  not  necessary 
before  the  commencement  of  the  work,  but  only 
at  some  time  before  the  settlement  and  entry 
on  the  tax  record  of  the  assessment  against 
his  property,  in  order  that  he  may  have  an  op- 
portunity to  question  the  constitutionality  of 
the  law  under  which  the  assessment  is  to  be 
made,  the  facts  in  respect  of  the  cost  of  the 
work,  and  whether  the  amount  charged  exceeds 
the  special  benefits  received  by  him.— Id. 

The  power  of  congress  to  legislate  for  the 
District  of  Columbia  includes  the  power  to  pro- 
vide by  the  act  of  March  3,  1899,  for  the  as- 
sessment on  abutting  lands  and  lands  benefited 
of  one-half  or  more  of  the  damages  for  and  in 
respect  of  land  condemned  for  the  opening  of 
streets.  Decree,  Davidson  v.  Wight,  16  App. 
I).  C.  371,  reversed.— Wight  ▼.  Davidson,  21  S. 
Ct.  616,  181  U.  S.  371,  45  L  Ed.  900. 

A  reassessment  of  benefits  under  Act  June 
0.  1900,  c.  809,  31  Stat  668,  |  12,  upon  lots 
benefited  by  the  extension  of  Eleventh '  street, 
in  the  District  of  Columbia,  is  properly  made, 
where  the  earlier  act  (March  3,  1899,  c.  431,  30 
Stat  1344),  under  which  the  original  assess- 
ment of  benefits  was  made,  had  been  supersed- 
ed by  the  new  enactment  at  the  time  of  the 
court's  refusal  to  confirm  such  assessment, 
which   refusal  was  assumed  by  the  parties  to 


amount  to  an  annulment  of  the  award  of  bene- 
fits by  the  first  jury.— Columbia  Heights  Realty 
Co.  V.  Rudolph,  30  S.  Ct  581,  217  U.  S.  547. 
54   L   Ed.  877,   19  Ann.   Cas.  854,   affirming 

i'udgment  Columbia  Heights  Realty  Co.  v.  Mac- 
^aifland  (1908)  31  App.  D.  C.  112.  ^ 

Objections  that  the  court  did  not  examine 
the  jurors  in  the  proceeding  under  Act  June  6, 
1900,  c.  809,  31  Stat  665,  for  the  reassessment 
of  benefits  upon  lots  benefited  by  the  extension 
of  Eleventh  street,  in  the  District  of  Columbia, 
as  to  whether  they  possessed  the  qualifications 
required  by  section  4  of  that  act,  nor  adminis- 
ter to  them  the  oath  required  by  statute,  come 
too  late  when  not  made  at  the  time  the  jurors 
were  accepted  and  sworn. — Id. 

The  refusal  of  the  court  after  the  accept- 
ance and  swearing  of  the  jury,  in  a  proceeding 
under  Act  June  6,  1900,  c.  809,  31  Stat  665, 
for  tiie  reassessment  of  benefits  upon  lots  bene- 
fited by  the  extension  of  Eleventh  street  in  the 
District  of  Columbia,  to  permit  counsel  to  ex- 
amine the  jurors  as  to  their  qualifications,  is 
not  reversible  error,  although  counsel  was  not 
present  at  the  time  they  were  accepted  and 
sworn,  where,  under  the  statute  and  the  warn- 
ing order,  the  parties  interested  were  required 
to  be  present  and  "continue  in  attendance*'  un- 
til the  matter  was  ended. — Id. 

A  journal  entry  in  the  proceeding  under 
Act  June  6,  1900,  c.  809,  31  Stat  665,  for  the 
reassessment  of  benefits  upon  lots  benefited  by 
the  extension  of  Eleventh  street,  in  the  District 
of  Columbia,  which  recites  that  the  oath  was 
administered  to  the  jurors  in  accordance  with 
the  provisions  of  that  statute,  imports  that  the 
statutory  oath  was  followed  as  far  as  applica- 
ble.-Id. 

An  instruction  in  the  proceeding  under  Act 
June  6,  1900,  c.  809,  31  Stat  665,  for  the  re- 
assessment of  benefits  upon  the  lots  benefited 
by  the  extension  of  Eleventh  street,  in  the  Dis- 
trict of  Clolumbia,  is  not  open  to  the  objection 
that  the  jury  was  not  limited  to  the  benefits 
resulting  immediately  from  the  opening  of  the 
street,  but  might  consider  all  enhancement 
which  might  come  from  subsequent  improve- 
ment of  or  upon  the  street  where  the  court 
eliminated  any  doubt  as  to  its  meaning  by  other 
parts  of  its  charge,  in  which  the  jury  was  told 
that  the  benefits  must  come  immediately  from 
the  extension  of  the  street,  and  not  from  any 
subsequent  improvement— Id. 

The  power  of  the  court  to  review  the  award 
made  by  the  jury  appointed  to  view  the  prem- 
ises and  hear  the  testimony  in  the  proceeding 
under  Act  June  6,  1900,  c.  809,  31  Stat  665, 
for  the  reassessment  of  benefits  resulting  from 
the  extension  of  Eleventh  street,  in  the  District 
of  Columbia,  is  limited  to  plain  errors  of  law, 
misconduct,  or  grave  error  of  fact  indicating 
plain  partiality  or  corruption. — ^Id. 

Whether  or  not  the  court  below  erred  in 
holding  the  award  of  the  jury  appointed  under 
Act  June  6,  1900,  c.  809,  31  Stat.  665,  to  reas- 
sess the  benefits  resulting  from  the  extension 
of  Eleventh  street,  in  the  District  of  Columbia, 
not  unreasonable,  nor  so  unjust  as  to  require 
a  new  trial  before  another  jury,  is  not  open  in 
the  federal  Supreme  Court  where  it  has  not  all 
the  evidence  before  it,  and  there  is  no  agreed 
statement  of  facts. — Id. 

A  proceeding  for  the  reassessment  of  bene- 
fits upon  lots  benefited  by  the  extension  of 
Eleventh  street,  in  the  District  of  Columbia, 
taken  under  Act  June  6,  1900,  c.  809,  31  Stat 
665,  superseding  Act  March  3,  1899,  c.  431, 
30  Stat.  1344,  cannot  be  regarded  as  a  new 
action,  for  the  purpose  of  applying  the  statute 
of  limitations,  but  must  be  deemed  a  continu- 
ance of  the  old  proceeding. — Id. 

Confirmation  of  that  part  of  the  verdict 
of    the    jurors    in    the    proceeding    under    Act 
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March  3,  1899,  c.  431,  30  Stat.  1344,  for  the 
extension  of  Eleventh  street,  in  the  District  of 
Columbia,  which  awards  damages  to  the  land 
not  taken,  from  being  left  high  above  or  below 
the  grade,  is  not  res  judicata  as  to  the  benefits 
accj-uing  to  the  same  land,  which  the  statute 
says  shall  not  be  less  than  50  per  cent,  of  the 
damages  sustained. — Id. 

A  judgment  of  the  Supreme  Court  of  the 
District  of  Columbia  confirming  a  special  as- 
sessment for  benefits  resulting  from  a  street 
extension  cannot  be  attacked  collaterally  be- 
cause that  court,  upon  an  objection  challenging 
the  assessment  as  excessive,  did  not  call  the 
second  jury  provided  for  by  Rev.  St.  (Dist.  of 
Col.)  §  263,  since  this  was,  at  most,  an  error 
which  can  only  be  available  in  appropriate 
proceedings  in  error. — (1911)  Briscoe  v.  Ru- 
dolph, 31  S.  Ct.  679,  221  U.  S.  547,  55  L.  Ed. 
848,  affirming  decree  (1908)  Same  v.  MacFar- 
land,  32  App.  D.  C.  167. 

Cost  of  changing  sewers  and  water  mains 
inside  and  outside  of  railroad  right  of  way, 
made  necessary  by  elimination  of  grade  cross- 
ings, pursuant  to  Act  Feb.  12,  1901,  held 
chargeable  to  the  railroad  company's  contractor. 
—(1912)  New  York  Continental  Jewell  Filtra- 
tion Co.  V.  District  of  Columbia,  32  S.  Ct.  300, 
223  U.  S.  253,  56  L.  Ed.  426,  affirming  judg- 
ment (1909)  33  App.  D.  C.  377. 

The  burden  is  on  commissioners  of  District 
of  Columbia,  in  street  improvements  instituted 
under  Act  June  30,  1911,  to  establish  extent  of 
special  benefits  to  property  to  be  charged. — New- 
man V.  Lynchburg  Inv.  Corp.,  35  S.  Ct.  477, 
236  U.  S.  692.  59  L.  Ed.  792,  affirming  judg- 
ment Lynchburg  Inv.  Corp.  v.  Rudolph,  40  App. 
D.  C.  129. 

Error  in  failing  to  instruct  under  Code  D.  C. 
§  491g,  to  consider  in  assessing  benefits  for  a 
street  improvement  dedication  of  land  for  the 
improvements  and  its  value,  cannot  be  correct- 
ed by  reversal  in  part,  where  assessments  can- 
not be  separated. — Id. 

^=»18.  Police  power  and  refi^nlattons. 

See  17  Cent.  Dig.  Dist.  of  Col.  i  14. 


— —  In.    seneral. 

See  17  Cent  Dig.  Dist.  of  Col.  §  14. 

By  Act  Cong.  Feb.  21,  1871  (16  Stat  419, 
§  1),  the  District  of  Columbia  was  constituted 
a  body  corporate,  with  all  the  powers  of  a  mu- 
nicipal corporation  not  inconsistent  with  the 
constitution  and  laws  of  the  United  States  and 
the  provisions  of  this  act.  By  section  18  the 
legislative  power  of  the  District  was  extended 
to  all  rightful  subjects  of  legislation,  subject  to 
all  the  restrictions  and  limitations  imposed 
upon'  states  by  Const,  art.  1,  §  10;  all  acts  to 
be  subject  to  repeal  or  modification  by  congress, 
//e/d,  that  the  act  conferred  upon  the  District 
only  municipal  powers,  and  did  not  authorize 
it  to  impose  a  license  upon  persons  soliciting 
the  sale  of  goods  on  behalf  of  individuals  or 
firms  doing  business  outside  of  the  District. — 
Stoutenbui*gh  v.  Hennick,  129  U.  S.  141,  9  S. 
Ct.  256,  32  L.  Ed.  637. 

The  fact  that  congress  repealed  and  modi- 
fied various  parts  of  the  act  of  the  legislative 
assembly  of  the  District,  containing  the  clause 
imposing  such  license,  cannot  be  held  to  amount 
to  a  ratification  of  that  clause  by  congress;  the 
parts  repealed  and  modified  being  separately 
operative,  and  such  as  were  within  the  scope 
of  municipal  action. — Id. 


tJse    and    regnlAtion     of    pvblio 
plaoes,  property,  and  works. 

See  17  Cent.  Dig.  Dist.  of  Col.  8  16. 

^=:»22.  ~— >  Streets  and  public  ways. 

See  17  Cent  Dig.  Dist  of  Col.  S  15. 

Under  Rev.  St.  D.  C.  c.  18,  §  673,  providing 
that    **no  railroad    shall    be   built   under   that 


t  chapter  until  the  route  and  termini  have  been 
approved  by  congress,"  the  right  to  designate 
the  route  of  a  railroad  through  the  city,  and 
on  what  streets  its  track  shall  be  located,  and 
which  streets  it  shall  use,  is  retained  by  con- 
gress.—Edmonds  v.  Baltimore  &  P.  R.  Co.,  114 
U.  S.  453,  5  S.  Ct.  1098,  29  L.  Ed.  216. 

Under  the  agreement  between  the  origiDal 
proprietors  of  the  lands  on  which  the  city  of 
Washington  was  laid  out  and  the  commission- 
ers of  tne  president,  and  the  Maryland  act  of 
December  19,  1791,  ratifying  the  cession  of 
the  District  of  Columbia,  the  United  States  be- 
came the  owner  in  fee  of  the  streets  of  the 
city,  although  no  conveyance  thereof  by  the 
trustees  was  ever  in  fact  made  as  provided  in 
such  agreement.— Morris  v.  United  States,  19 
S.  Ct.  649,  174  U.  S.  196,  43  L.  Ed.  946. 

Taxicab  company  is  a  common  carrier  with- 
in Act  March  4,  1913,  §  8,  and  subject  to  juris- 
diction of  Public  Utilities  Commission  of  Dis- 
trict of  Columbia,  as  to  its  exercise  of  exda- 
sive  rights  under  lease  from  owner  of  Washing- 
ton Union  Railway  station  in  soliciting  taxicab 
business,  but  not  as  to  business  of  famishing 
automobiles  from  its  central  garage  on  individ- 
ual orders.— Terminal  Taxicab  Co.  v.  Kuts,  30 
S.  Ct.  583,  241  U.  S.  252,  60  L.  Ed.  984, 
modifying  decree  Same  v.  Harding,  43  App.  D. 
C.  120. 

Jurisdiction  of  Public  Utilities  Commission 
of  District  of  Columbia  over  public  utility  un- 
der Act  March  4,  1913,  §  8,  cannot  be  defeated 
because  such  jurisdiction  has  not  been  assumed 
over  other  similar  concerns. — Id. 

^=»23.  —  Pvblio  bvildinss,  parks,  and 
other  pnblio  plaoes  and  prop- 
erty. 

A  market  company,  incorporated  by  act  of 
congress  in  the  District  of  Columbia,  address- 
ed to  the  governor  of  the  District  a  proposal 
that  it  grade  the  market  grounds,  and  place 
thereon  inexpensive  stands  to  enable  market- 
men  to  do  business,  charging  them  therefor 
such  sums  as  he  and  the  District  authorities 
might  prescribe;  and  the  governor  indorsed  on 
such  proposal,  ''Approved,  subject  to  such  reg- 
ulations as  the  legislative  assembly  may  here- 
after prescribe."  Held,  that  the  proposal  and 
its  qualified  approval  did  not  import  a  surren- 
der by  the  legislative  assembly  of  the  right, 
vested  in  k  by  the  act,  to  establish  rules  and 
regulations  with  respect  to  the  manner  of  oc- 
cupancy, and  the  tolls  to  be  exacted  for  the  use 
of  stands.  Decree  6  App.  D.  C.  34,  affirmed.— 
Washington  Market  Co.  v.  District  of  Colum- 
bia, 19  S.  Ct.  218,  172  U.  S.  361,  43  L.  Ed.  478. 

Act  Cong.  May  20,  1870  (16  Stat.  124),  in- 
corporating a  market  company  in  Washington, 
authorized  (section  2)  the  municipal  govern- 
ment of  the  city  to  make  and  enforce  regula- 
tions, with  regard  to  the  market  to  be  operated, 
necessary  for  the  convenience,  health,  and  saf«^ 
ty  of  the  community,  and  provided  (section  IC) 
"that  the  city  government  of  W^ashington  sliall 
have  the  right  to  hold  and  use.  under  such 
rules  and  regulations  as  the  said  corporation 
may  prescribe,"  a  certain  open  space  for  the 
marketing  of  products.  Hdd,  that  section  16 
should  not  be  construed  as  providing  that  the 
market  company  was  the  corporation  author- 
ized to  make  rules  and  regulations  with  regpect 
to  the  market.  Decree  6  App.  D.  O.  34,  aflirm- 
ed.-Id. 

The  plan  referred  to  by  President  Wash- 
ington, as  being  annexed  to  his  letter  of  March 
2,  1797,  to  the  trustees  holding  title  to  the  lands 
on  which  the  city  of  Washington  was  laid  out, 
requesting  them  to  convey  to  the  commissioners 
for  the  United  States  the  streets,  squares,  and 
other  grounds  reserved  for  public  purposes 
thereon  shown,  but  which  plan  was  not  in  fact 
annexed,  was   undoubtedly  the  Dermott  map^ 
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then  rccentit  prepared,  which  was  thus  official- 
ly recognized ;  but  such  map  cannot  be  regarded 
as  the  completed  and  final  map  of  the  city,  but 
merely  as  embodying  the  plan  so  far  as  thus 
completed,  and  should  be  considered  in  connec- 
tion with  the  preyious  maps  of  L*Enfant  and 
Kllicott,  as  well  as  those  subsequently  made,  as 
marking  progressive  steps  in  the  development 
of  the  plan  of  the  founders.  So  considered,  tak- 
ing also  into  consideration  the  agreements  and 
transactions  between  the  original  proprietors 
of  the  land  and  the  p;ovemment,  and  the  pre- 
vailing custom  in  laying  out  cities  having  wa- 
ter fronts  on  navigable  streams,  it  must  be  hel9 
that  it  was  the  intention  of  the  president  and 
commissioners  at  all  times  to  reserve  to  the 
"United  States  for  public  uses  the  entire  water 
front  of  the  Potomac  river  and  the  Eastern 
Branch,  together  with  the  vacant  space  left  ad- 
jacent thereto,  as  shown  on  such  maps,  to  form 
a  street,  to  be  called  Water  street,  for  con- 
venient access  to  such  docks  and  wharves  as 
might  be  constructed  in  the  interests  of  the 
commerce  and  navigation  of  the  city,  and  which 
street  should  form  the  southern  boundary  of 
the  city.  In  view  of  such  evident  plan  and  in- 
tention on  the  part  of  the  founders  of  the  city, 
which  was  never  departed  from,  the  title  to  the 
water  frontage  and  the  reserved  space  adjacent 
did  not  remain  in,  nor  revert  to,  the  original 
proprietors,  nor  did  any  riparian  rights  apper- 
tain to  the  lots  or  blocks  laid  out  fronting  on 
said  Water  street— Morris  v.  United  States, 
19  S.  Ct.  649,  174  U.  S.  196,  43  L.  Ed.  946. 

^=924.  TortB. 

See  17  Cent.  Dig.  Diet,  of  Col.  8  16. 


—  Acts  or  omissions  of  officers 
or  agents. 

See  17  Cent  Dig.  Diet  of  Col.  8  16. 

Under  Act  Cong.  June  11,  1878  (20  Stat. 
102,  c.^  180^,  declaring  the  District  of  Columbia 
a  municipal  corporation,  and  vesting  its  govern- 
ment as  such  in  three  commissioners,  among 
whose  duties  is  the  control  of  streets  therein, 
the  District  is  liable  for  injuries  to  the  person 
arising  from  the  negligence  of  the  commission- 
ers in  maintaining  the  streets  of  the  city  of 
Washington  in  a  safe  condition  for  public  use. 
— District  of  Columbia  v.  Woodbury,  136  U.  S. 
450,  10  S.  Ct.  990,  34  L.  Ed.  472. 

^=s»27.  —  Defects    or    obstrvctions    In 
streets   and  other  public  ways. 

See  17  Cent.  Dig.  Dlst  of  Col.  6  16. 

The  District  of  Columbia  is  not  charged 
with  the  duty  so  to  light  a  street  as  to  show  the 
presence  of  a  stepping  stone  on  the  sidewalk, 
near  the  curb,  by  Rev.  St  D.  C.  §  233,  direct- 
ing the  proper  authorities  to  increase,  as  the 
public  good  may  require,  the  number  of  street 
lamps  in  the  city  of  Washington,  and  to  do  any 
and  all  things  pertaining  to  the  well  lighting 
of  the  city.  Judgment,  Wolf  v.  District  of  Co- 
lumbia, 21  App.  D.  C.  464,  affirmed.— Wolff  v. 
District  of  Columbia,  25  S.  Ct.  198.  196  U.  S. 
152,  49  L.  Ed.  426,  1  Ann.  Cas.  967. 

C=^30«  Power  to  incur  indebtedness   or 
make  expenditures. 

See  17  Cent  Dig.  Dist.  of  Col.  i  17. 

The  commissioners  of  the  District,  having 
no  power  to  contract  except  for  purposes  for 
which  congress  has  made  an  appropriation,  can- 
not by  agreement  bind  the  District  to  the  pay- 
ment of  a  claim  for  damages  for  a  breach  of  a 
contract  previously  made  by  authoritv.— Dis- 
trict of  Columbia  v.  Bailey,  18  S.  Ct.  868,  171 
U.  S.  161,  43  L.  Ed.  118,  reversing  judgment 
Bailey  v.  District  of  Columbia,  9  App.  D.  C. 
360. 


€:^32.  Bonds  and  other  seenrities. 

See  17  Cent  Dig.  Diet  of  Col.  8  19. 

Assignees  of  audit  certificates,  who  are  en- 
titled, under  the  act  of  congress  of  August  13, 
1894,  to  a  residue  of  unpaid  legal  interest  there- 
on, include  an  assignee  who  became  such  after 
the  payment  of 'the  certificates.  Judgment  13 
App.  D.  O.  38,  affirmed.~Roberts  v.  United 
States,  20  S.  Ct  376,  176  U.  S.  221.  44  U  Ed. 
443. 

Certificates  of  the  board  of  audit  of  the 
District  of  Columbia,  issued  pursuant  to  the  act 
of  congress  of  June  20,  1874.  <  6,  were  re- 
deemed, within  the  meaning  or  tne  act  of  Au- 
gust 13,  1894,  providing  for  the  payment  of  ad- 
ditional interest  thereon,  when  a  judgment  of 
the  court  of  claims  based  solely  on  such  instru- 
ments was  paid  by  the  treasurer  of  the  United 
States— Id. 

^=935.   Claims  against  District. 

See  17  Cenjt«  Dig.  Dist  of  Col.  8  21. 

Plaintiff  indorsed,  in  blank,  certificates  of 
the  board  of  public  works  of  the  District  of 
Columbia,  and  delivered  them  to  another  to 
secure  a  debt  Afterwards,  hearing  that  such 
other  had  absconded,  and  knowing  that  the  cer- 
tificates were  negotiable,  he  gave  oral  notice  to 
the  president  and  treasurer  of  the  board,  and 
protested  against  their  payment.  The  board  be- 
ing afterwards  abolished,  a  commission,  which 
succeeded  it,  after  giving  public  notice,  examin- 
ed all  such  claims,  inclucQng  these  cerfificates, 
which  were  presented  by  other  persons,  and 
allowed ;  plaintiff  making  no  appearance.  Held, 
that  he  could  not  recover,  as  he  was  negligent 
in  indorsing  over  in  blank  the  certificates  mere- 
ly as  security,  and  in  giving  imperfect  notice  on 
discovering  the  fraud. — Gleason  v.  District  of 
Columbia,  127  U.  S.  133,  8  S.  Ct  1118,  32  L. 
l^d.  92. 

Neglect  of  the  proper  officers  of  the  corpora- 
tion of  Washington  to  take  in  due  time  the 
steps  necessary,  under  the  act  of  the  corpora- 
tion of  Washington  of  May  23,  1853  (Webb's 
Dig.  p.  155),  to  create  a  lien  on  lots  for  the 
cost  of  setting  a  curb  in  front  thereof,  rendered 
the  corporation  and  its  successor,  the  District 
of  Columbia,  liable  for  the  amount  of  the  cer- 
tificates of  indebtedness  issued  by  the  mayor 
to  the  contractor  for  the  deferred  payments, 
under  the  act  of  the  council  of  October  28, 
1867;  and  where  a  purchaser  of  such  certifi- 
cates, in  order  to  protect  his  lien,  bought  in  the 
lots  at  an  invalid  tax  sale,  and  paid  therefor 
with  his  certificates,  he  was  entitled,  after 
the  sale  was  set  aside,  to  a  judgment  against 
the  District  for  the  amount  of  such  certificates, 
with  interest. — District  of  Columbia  v.  I^yon, 
161  U.  S.  200.  16  S.  Ct.  450,  40  L.  Ed.  670. 

Act  Feb.  13.  1805,  requiring  the  court  of 
claims  to  allow  claimants,  *  under  Act  June  16, 
1880,  for  work  done  under  contract  with  the 
District  of  Columbia  the  rates  established  by 
the  board  of  public  works,  instead  of  those 
fixed  by  the  contract,  in  effect  conferred  upon 
the  claimants  a  gratuity  to  the  amount  of  the 
difference  between  the  contract  and  the  board 
rates,  and  this  became  due  only  on  the  passage 
of  the  act,  and  bore  interest  from  that  date  on- 
ly.—District  of  Columbia  v.  Johnson,  17  S.  Ct. 
362,  165  U.  S.  330,  41  L.  Ed.  734. 

The  legislative  powers  of  the  District  of 
Columbia  as  a  municipal  corporation  are  vest- 
ed in  congress,  the  District  commissioners  be- 
ing administrative  officers  only ;  hence  the  com- 
missioners have  no  implied  power  to  contract, 
and  cannot,  in  the  absence  of  express  authority, 
bind  the  District  by  an  agreement  for  a  com- 
mon-law submission  to  arbitration  of  a  claim 
against  it.— District  of  Columbia  v.  Bailey,  18 
S.  Ct  8(JS,  171  U.  S.  161,  43  L.  t]d.  118.  re- 
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versing  Judgment  Bafley  T.  District  of  Colum- 
bia, 9  App.  D.  C.  860. 

Under  the  act  of  June  11,  1878,  creating 
the  commissioners  of  the  District  (20  Stat.  c. 
180.  I  5),  which  provides  that  all  contracts 
made  by  them  in  behalf  of  the  District  involving 
an  expenditure  of  more  than  $100  shall  be  in- 
valid, unless  copied  in  a  book,  and  signed  by  the 
commissioners,  an  agreement  to  submit  to  arbi- 
tration a  claim  of  several  thousand  dollars 
against  the  District,  if  authorized,  could  only 
be  made  in  the  manner  prescribed. — Id. 

^=»36.  Aetioiui. 

See  17  Cent  Dig.  Diet,  of  Col.  S  22. 

In  an  action  by  a  claimant  prior  to  Act 
Feb.  13,  1895,  the  referee  allowed  the  District, 
as  a  counterclaim,  the  excess  of  board  rates 
paid  claimant  over  the  contract  rates.  Held, 
that  the  act  had  the  same  effect  as  payment 
of  the  counterclaim,  and  therefore  the  interest 
thereon  could  not  be  offset  against  a  recovery 
under  the  act. — District  of  Columbia  v.  John- 
son, 17  S.  Ct.  362,  166  U.  S.  330,  41  L.  Ed. 
734. 

DISTRICTS. 

Irrigation  districts,  see  Waters  and  Water 
Courses,  <d=>223-231. 

Judicial  districts  in  which  suits  in  federal 
courts  must  be  brought,  see  Courts,  ^s>267- 
276. 

School'  districts,  see  Schools  and  School  Dis- 
tricts, «5>22-105. 

Taxing  and  assessment  districts,  see  Taxation, 


ig  an 
266>! 
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DISTURBANCE  OF  PUBLIC  AS- 
SEMBLAGE 

[No  paragraphs  or  references  In  this  Digest  But 
see  17  Cent.  Dig.  Distur.  of  Pub.  A.] 

DITCHES. 

See- 
Drains. 
Waters  and  Water  Gouxses,  ^=9213-257. 

DIVERSE  CITIZENSHIP. 

As  ground  of  jurisdiction  affecting  appeal  to 

Supreme  Court,  see  Courts,  ^=»382. 
Ground  of  jurisdiction  of  United  States  courti, 
see — 

Courts,  ^=s>301-&25. 

Removal  of  Causes,  ^=»2&-61. 
Bequisite   to  jurisdiction  of  Circuit  Court  in 

bankruptcy  proceedings,  see  Bankruptcy*  ^=> 

294. 

DIVERSION. 

Waters,  ace  Waters  and  Water  Couiaea,  «s>7(lL 

DIVIDENDS. 

See  Corporations,  ^=3>152,  153. 

DIVISION  LINES. 

See  Boundaries,  ^=»S. 


DIVORCE. 

Scope^Note, 

[INCLUDES  dlBsolutlon  of  the  relation  of  marriage,  total  or  partial,  by  IeglBlatlT« 
or  Judicial  action,  and  Judicial  separation  of  husband  and  wife;  nature  and  scope  of  tbe 
remedy  in  general;  grounds  of  actions  for  divorce  or  separation  and  defenses  thereto: 
jurisdiction  to  grant  divorces  or  separations,  and  proceedings  therefor;  incidental  rdief 
as  to  alimony,  disposition  of  property,  custody  and  support  of  children,  etc. ;  Judgments 
or  decrees  and  operation  and  effect  thereof ;  review  of  proceedings ;  costs  In  actions  for 
divorce  or  separation ;   and  status,  rights,  and  liabilities  of  divorced  persons. 

[For  ralatad  mattars  under  othar  topics,  ae«  cross- raferances  aftar  analyaia*] 

Analysis. 

I.  Nature  and  Form  of  Remedy. 

«=>5.  Legislative  divorces. 

II.  Grounds. 

[No  paragraphs  or  references  In  this  Digest.    But  see  17  Cent  Dig.  Di- 
vorce, U  22-13».l 

III.  Defenses. 

LNo  paragraphs  or  references  in  this  Digest.    But  see  17  Cent  Dig.  Di- 
vorce, II  140-1»7.] 

IV.  Jurisdiction,  Proceedings,  and  Relief. 

(A)  Jurisdiction,  Venue,  and  Limitations. 

68.  Jurisdiction  of  cause  of  action. 

62.  Domicile  or  residence  of  parties. 

64.  Acquisition  of  domicile  for  purpose  of  divorce. 

65.  Jurisdiction  of  the  person. 
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IV.  Jurisdiction,  Proceedings^  and  Relief— Continued 

(B)  Parties,  Process,  and  Incidentai,  Proceedings. 

^S975.  Process  or  notice. 
77, Personal  service. 

(C)  Pleading. 

[No  paragraphs  or  references  In  tbls  Digest    But  see  17  Gent  Dig.  BU 
Yorce,  H  289-862.] 

(D)  Evidence. 
123.  Weight  and  sufficiency  of  evidence. 
130. Cruelty  or  other  ill  treatment. 

(E)  DiskissAL^  Triai,  or  Hearing,  and  New  Triai,. 

[No  paragraphs  or  references  In  this  Digest    But  see  17  Gent  Dig.  Di- 
vorce, if  4ei-613.] 

(F)  Judgment  or  Decree. 

«=i»159.  By  default  or  pro  confesso. 

161. Opening  or  setting  aside, 

172.  Conclusiveness  of  adjudication. 

(G)  Appeal. 

184.  Review. 


(H)  Fees  and  Costs. 

[No  paragraphs  or  references  in  this  Digest.    But  see  17  Gent  Dig.  Di- 
vorce, H  576-684.] 

V.  Alimony,  Allowances,  and  Disposition  of  Property. 

«s»278.  Appeal. 
285. :  Record. 

VI.  Custody  and  Support  of  Children. 

[No  paragraphs  or  references  In  this  Digest.    But  see  17  Cent  Dig.  Di- 
vorce, Si  773-«)6.] 

Vn.  Operation  and  E£Fect  of  Divorce  and  Rights  of  Divorced  Persons. 

.^s»322.  Property  not  disposed  of  by  judgment  or  decree  of  divorce. 
326.  Foreign  divorces. 

326.  Conclusiveness  in  general. 

327.  Objections  to  jurisdiction. 

328. Defects  as  to  process  or  other  proceedings, 

331. Alimony  and  disposition  of  property. 

Cross-References, 

Bar  to  dower,  see  Dower,  ^s»52. 

Divorce  as   impairing  marriage  contract,   see   Constitational  Law,  ^5>168. 

Bestraining  defenses*  see  Injunction,  ^s>29. 


I.  V ATUBE  AHD  FORM  OF  REMEDY,   the  fact  that  the  wife  was  not  notified  cannot 

affect  the  validity  of  the  act— Id. 

A  special  act  of  a  legislaturet  dissolving  the 
marriage  relation  between  a  husband  and  wife, 
being  within  the  competency  of  the  legislature, 
tiie  fact  that  there  was  no  cause  for  a  divorce 
cannot  affect  the  validity  of  the  act— Id. 

An  act  of  the  legislature  granting  a  divorce 
is  not  void  as  an  assumption  of  Judicial  power. 
—Id. 


IieglslAttTe  divoroas. 

See  17  Cent  Dig.  Divorce.  8|  14-tl. 

A  special  act  of  a  legislature  of  a  territory, 
dissolving  the  marriage  relation  between  a  hus- 
band, a  resident  of  the  territory,  and  a  non- 
resident wife,  was  a  valid  exercise  of  legislative 
power,  within  the  organic  act  of  such  territory 
(9  Stat  c.  177,  i  4),  declaring  that  the  legisla- 
tive power  thereof  should  "extend  to  all  rightful 
subjects  of  legislation  not  inconsistent  with  the 
constitution  and  laws  of  the  United  States."— 
Maynard  v.  HIU,  125  U.  S.  190,  8  S.  Ot  723,  31 
L.  Ed.  654. 

A  special  act  of  a  legislature,  dissolving  the 
marriage  relation  between  a  husband  and  wife, 
being  within  the  competency  of  the  legislature, 


H.  OBOUNDS. 

[No  paragraphs  or  references  in  this  Digest   Bat 
■ee  17  Cent  Dig.  Divorce,  88  tt-lS9.] 

m.  DEFENSES. 

[No  paragraphs  or  references  in  this  Digest   But 
■ee  17  Cent  Dig.  Divorce,  88  140-197.] 
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IV.  JURISDICTION.   PROCEEDINGS, 
AND   RELIEF. 

(A)  JURISDICTION,  VENUE,  AND 
LIMITATIONS. 

^=:»58.  Jarisdiotion    of   cause   of   action. 

See  17  Cent.  Dig.  Divorce.  SS  200-220.  282. 

^=s>Q2,  — —  Domicile  or  residence  of  par- 
ties. 

See  17  Cent.  Dig.  Diyorce.  iS  200-202,  208-216,  220. 
282. 

A  Pennsylvania  court  has  no  jurisdiction 
of  a  suit  for  divorce  against  a  resident  of  the 
state  of  New  York  by  a  party  who  is  not  a 
bona  fide  resident  of  Pennsylvania.  Judgment 
53  N.  E.  1123,  157  N.  Y.  719,  atfirmed.— BeU 
V.  Bell,  21  S.  Ct.  551,  181  U.  S.  175.  45  L. 
Ed.  804. 

No  valid  divorce  can  be  decreed  on  con- 
structive service  by  courts  of  a  state  in  which 
neither  party  is  domiciled. — Id. 

^=^64.  —  Acquisition   of    domicile   for 
purpose  of  divorce. 

See  17  Cent  Dig.  Divorce,  SS  218.  219. 

A  husband  had  no  bona  fide  domicile  for 
90  days  in  North  Dakota,  as  required  by  the 
law  of  that  state  as  a  prerequisite  to  junsdic- 
tion  of  a  suit  for  divorce,  where,  during  the 
pendency  of  a  similar  suit  instituted  by  his 
wife  in  the  state  of  their  matrimonial  domicile, 
he  went  to  North  Dakota  without  informing 
any  one  where  he  was  going  or  that  he  intend- 
ed to  change  his  residence,  and  commenced  his 
suit  three  months  after  the  date  of  his  first  ar- 
rival ;  his  stay  in  that  state  being  interrupted 
by  a  trip  to  Yellowstone  Park  and  a  visit  to 
New  York,  in  which  place,  in  an  interview  with 
his  son,  he  stated  that  be  was  going  to  Germany 
to  secure  a  legacy,  and  neither  the  son  nor  any 
other  person,  so  far  as  it  appears,  having  had 
any  idea  that  he  had  been  away  from  his  home 
with  a  view  to  changing  his  residence.  Judg- 
ment 43  A.  683,  58  N.  J.  Eq.  563,  78  Am,  St. 
Rep.  630,  affirmed.— Streitwolf.v.  Streitwolf,  21 
S.  Ct.  553,  181  U.  S.  179,  45  L.  Ed.  807. 

• 
^=»65.  Jurisdiction  of  the  person. 

See  17  Cent.  Dig.  Divorce,  98  201,  221-226. 

The  appearance  of  the  nonresident  defend- 
ant cannot  invest  a  court  with  jurisdiction  of  a 
suit  for  divorce  instituted  by  a  person  who  has 
no  bona  fide  domicile  within  the  state.  Decree, 
57  N.  E.  333.  176  Mass.  92,  affirmed.— Andrews 
V.  Andrews,  23  S.  Ct.  237,  188  U.  S.  14,  47  L. 
Ed.  366. 

(B)  PARTIES,  PROCESS.  AND  INCI- 
DENTAL PROCEEDINGS. 

^=»75.  Process  or  notice. 

See  17  Cent.  Dig.  Divorce,  SS  247-264. 

^s>77.  —  Personal  service. 

See  17  Cent.  Dig.  Divorce,  SS  251-264. 

Actual  notice  of  proceedings  for  divorce  in 
a  court  of  a  state  which  has  always  been  the 
domicile  of  the  plaintiff  and  the  only  matri- 
monial domicile  need  not  be  given  a  nonresi- 
dent defendant,  to  bind  her  by  the  decree,  if 
reasonable  efforts  to  give  her  actual  notice  are 
required  by  the  statutes  of  the  state,  and  are 
actually  made.  Judgment  49  N.  E.  933,  155  N. 
Y.  129,  40  L.  R.  A.  291,  63  Am.  St.  Rep.  650, 
reversed.— A ther ton  v.  Atherton,  21  S.  Ct.  544, 
181  U.  S.  155,  45  L.  Ed.  794. 

(C)  PLEADING. 

[No  paragraphs   or  references  in  this  Digest.    But 
see  17  Cent.  Dig.  Divorce,  SS  283-362.] 


(D)  EVIDENCE. 

€=s>lZ3.  Weight  and  snfiioienoy  of  evi- 
dence. 

See  17  Cent  Dig.  Divorce,  SS  392-466. 

<S=:»130.  »—  Cmelty  or  other  ill  treat- 
ment. 

See  17  Cent.  Dig.  Divorce,  SS  442-445. 

The  evidence  is  sufficient  to  establish  that 
the  adultery  of  the  husband  was  accompanied 
by  public  scandal  and  disgrace  of  the  wife,  as 
is  required  by  the  Spanish  laws  to  sustain  a 
divorce,  by  testimony  that  he  abandoned  his 
wife,  excluded  her  from  his  house,  and  formed 
open  and  illicit  relations  with  three  other  wo- 
men, who  bore  him  a  family  of  children.— De 
Xja  Rama  v.  De  La  Rama,  26  S.  Ct.  485,  201 
U.  S.  303,  50  L.  Ed.  765. 

(E)  DISMISSAL,  TRIAL  OR  HEARING. 
AND  NEW  TRIAL. 

[No  paragraphs   or  references  In  this  Digest.    But 
see  17  Cent.  Dig.  Divorce,  SS  461-613.] 

(F)  JUDGMENT  OR  DECREK 

^=>169.  By  default  or  pro  confesso. 

See  17  Cent  Dig;  Divorce,  SS  621-626. 

^^IBl.  — ^  Opening  or  settins  aside. 

See  37  Cent  Dig.  Divorce,  SS  622-626. 

The  discretion  of  the  court,  under  Code  Civ. 
Proc.  St  Okl.  1893,  §  3984,  to  permit  a  default- 
ing defendant  to  answer  "upon  such  terms  as 
may  be  just,"  is  ifot  abused  by  making  it  a  con- 
dition of  granting  such  permission  in  a  suit 
for  divorce  that  defendant  comply  with  an  order 
theretofore  made,  directing  him  to  pay  tempo- 
rary alimony  aijd  attorney's  fees,  which  was 
reasonable  in  itself,  and  reasonable  in  relation 
to  the  means  and  obligations  of  defendant  to 
plaintiff.  Judgment  (1905)  83  P.  550,  16  OkL 
164,  affirmed.— Bennett  v.  Bennett,  28  S.  Ct 
356,  208  U.  S.  506,  52  L.  Ed.  590. 

^=s>172.  ConolnsiTenoss  of  adjudleation. 

See  17  Cent  Dig.  Divorce,  81  669-661. 

Decree  of  divorce  in  favor  of  the  husband 
by  a  state  court  held  to  foreclose  any  right  of 
the  wife  to  have  alimony  or  maintenance  from 
her  husband  where  the  local  law  provides  that 
where  the  wifg^is  the  offender  she  cannot  have 
alimony.— Thompson  v.  Thompson,  33  S.  Ct.  129. 
226  U.  S.  551,  57  L.  Ed.  347,  affirming  decree  35 
App.  D.  C.  14. 

(G)  APPEAL. 

^s>184.  Review. 

See  17  Cent  Dig.  Divorce,  SS  670-673;   2  Cent  Dig. 
App.  &  B.  S  664. 

The  finding  of  the  court  of  first  instance  in 
a  divorce  proceeding  that  the  wife  had  not 
committed  adultery  should  not  have  been  re- 
versed by  the  Supreme  Court  of  the  I^hilippine 
Islands  unless  such  finding  was  plainly  and 
manifestly  against  the  weight  of  the  evidence, 
even  where  there  was  a  literal  compliance  with 
Code  Civ.  Proc.  §  497,  empowering  such  court 
to  review  the  evidence  in  case  the  excepting 
party  filed  a  motion  in  the  court  of  first  in- 
stance for  a  new  trial  on  the  ground  that  the 
findings  of  fact  were  plainly  and  manifestly 
against  the  weight  of  evidence,  and  such  mo- 
tion was  overruled,  and  due  exception  was  tak- 
en to  the  ruling. — De  La  Rama  v.  De  La  Rama, 
26  S.  Ct  485,  201  U.  S.  303,  50  L.  Ed.  765. 

(H)  FEES  AND  COSTS. 

[No  paragraphs  or  references  in  this  Digest   But 
see  17  Cent  Dig.  Divorce,  SS  676-584.] 
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V.  AUMONT,  ALLOWANCES.  AND 
DISPOSITION    OF    PBOPEBTT. 

As  claim  provable  against  bankrupt's  estate,  see 
Bankruptcy,  ^=s>315. 

Debt  dischargeable  in  bankruptcy,  see  Bank- 
ruptcy, ^=>421. 

Review  by  Supreme  Court,  see  Courts,  ^=> 
387(1). 

^==>278.  Appoal. 

See  17  Cent.  Dig.  Divorce.  89  6^>  7M-771:   1  Cent 
Dig.  Action.  8  100. 


—  Record. 

See  17  Cent  Dig.  Divorce,  8  768. 

Taking  date  of  divorce  decree  as  date  for 
liquidating  wife's  claim  for  division  of  conjugal 
property  held  not  erroneous  on  appeal  from  de- 
cree of  the  Supreme  Court  of  the  Fhilippine  Is- 
lands, because  there  was  no  formal  decree  of 
property,  and  no  inventory  filed.— De  La  Rama 
V.  PfiJLa  Rama,  36  S.  Ct.  518,  241  U.  S.  154, 
60  LrEd.  032. 

VI.   CUSTODY  AND   SUPPORT   OF 


[No  paragraphs  or  references  in  tbis  Digest.    But 
see  17  Cent.  Dig.  Divorce,  99  773-806.] 

Vn.   OPERATION   AND   EFFECT   OF 

DIVORCE,   AND   RIOHTS   OF 

DIVORCED  PERSONS. 

Effect  in  federal  courts  of  judgments  of  state 
courts,  see  Judgment,  ^=»828. 

^=»322.  Property    not    divpoaed    of    by 
Jnagment  or  decree  of  divorce. 

See  17  Cent  Dig.  Divorce.  89  822-826. 

Act  Cong.  Sept.  27,  1850,  which  conferred 
title  to  lands  in  Oregon  territory  on  certain  set- 
tlers, required  four  years  residence  on,  and  cul- 
tivation of,  the  land  before  the  settler  should 
become  the  grantee,  and  that,  if  he  were  mar- 
ried, the  title  at  the  end  of  that  time  should 
inure  to  the  benefit  of  himself  and  wife.  In 
equal  parts.  PlaintifTs  father  settled  on  land, 
under  the  act,  as  a  married  man,  but,  before  the 
four  years  had  expired,  was  divorced  from  his 
wife,  plaintiffs  mother,  whose  share,  under  the 
act,  he  claims  as  her  heir.  Heldj  that  the  right 
of  the  wife  to  one-half  of  the  lands  settled  was 
defeated  by  the  divorce.— Maynard  v.  Hill,  125 
U.  S.  190,  8  S.  Ct  723,  31  L.  Ed.  654. 

^=9325.  Foreicn  divorces. 

See  17  Cent  Dig.  Divorce.  99  827-843. 

^=»326.  —  Conclvsiveness    in    seneral. 

See  17  Cent  Dig.  Divorce,  99  827-830,  840. 

The  full  faith  and  credit  clause  of  the  fed- 
eral constitution  is  not  violated  by  the  refusal 
of  the  Massachusetts  courts,  acting  in  accord- 
ance with  Pub.  St.  Mass.  c.  146,  f  41,  to  give 
effect  to  a  decree  of  divorce  rendered  by  a  court 
of  another  state  in  a  suit  instituted  by  one  who 
temporarily  left  the  state  of  Massachusetts, 
where  he  was  domiciled,  for  the  purpose  of  ob- 
taining a  divorce  for  a  cause  which  occurred  in 
that  state  while  the  parties  resided  there,  but 
which  was  not  a  ground  for  divorce  in  that 
state.  Decree,  57  N.  E.  333,  176  Mass.  92,  af- 
firmed.—Andrews  .v.  Andrews,  23  S.  Ct.  237,  188 
U.  S.  14,  47  L.  Ed.  366. 


—  Objoetiona   to   Jnriadiction. 

See  17  Cent  Dig.  Divorce,  99  831-834. 

The  recital  in  proceedings  for  divorce  of 
the  facts  necessary  to  give  jurisdiction  may  be 
contradicted  in  a  suit  between  the  same  parties 
in  another  state.  Judgment,  53  N.  E.  1123,  157 
N.  Y.  719,  affirmed.— Bell  v.  Bell,  21  S.  Ct  651, 
181  U.  S.  175.  45  L.  Ed.  804. 


A  decree  of  divorce  may  be  impeached  col- 
laterally in  the  courts  of  another  state  by  proof 
that  the  court  granting  it  had  no  jurisdiction  be- 
cause of  the  plaintifirs  want  of  domicile,  even 
when  the  record  purports  to  show  such  juris- 
diction and  the  appearance  of  the  other  party. 
Decree,  Dormitzer  v.  German  Savings  &  Loan 
Soc,  62  P.  862,  23  Wash.  132,  affirmed.— Ger- 
man Savings  &  Loan  Soc.  v.  Dormitzer,  24  S. 
Ct  221,  192  U.  S.  125,  48  L.  Ed.  373. 

The  mere  domicile  within  the  state  of  one 
party  to  the  marriage  does  not  give  the  courts 
of  that  state  jurisdiction  to  render  a  decree  of 
divorce  enforceable  in  all  the  other  states  by 
virtue  of  the  full  faith  and  credit  clause  of  the 
federal  constitution  against  a  nonresident  who 
did  not  appear  and  was  only  constructively  serv- 
ed with  notice  of  the  pendency  of  the  action. 
Judgment  70  N.  B.  1099,  178  N.  Y.  557,  af- 
firmed.—Haddock  V.  Haddock,  26  S.  Ct.  525,  201 
U.  S.  562,  50  L.  Ed.  867,  5  Ann.  Cas.  1. 

^=:»328.  — —  Defects  as  to  process  or  otb- 
or  proceedings. 

Bee  17  Cent.  Dig.  Divorce.   99  831-834. 

The  mailing  of  a  letter  to  a  nonresident 
defendant  in  a  suit  for  divorce  brought  in  Ken- 
tucky by  an  attorney  appointed,  pursuant  to 
the  requirements  of  Code  Civ.  Proc.  Ky.  18T6, 
tit.  4,  c.  2,  art.  2,  to  represent  her,  fully  ad- 
vising her  of  the  nature  of  the  suit,  addressed 
to  her  at  her  residence  as  truly  stated  on  oath 
in  the  i)etition,  with  a  printed  direction  on  the 
envelope  to  return  it  to  him  if  not  delivered  in 
10  days,  is  such  an  efiTort  to  give  her  actual  no- 
tice of  the  suit  in  Kentucky,  which  has  always 
been  the  domicile  of  her  husband  and  the  only 
matrimonial  domicile,  as  will  make  the  decree 
granting  a  divorce  for  abandonment  as  binding 
on  her  in  a  court  of  the  state  where  she  re- 
sides as  though  she  had  been  served  with  notice 
in  Kentucky  or  had  voluntarily  appeared  in  the 
suit  Judgment,  49  N.  E.  933,  155  N.  Y.  129, 
40  L.  R.  A.  291,  63  Am.  St.  Rep.  650,  reversed. 
— Atherton  v.  Atherton,  21  S.  Ct.  544,  181  U.  S. 
155,  45  L.  Ed.  794. 

^59331,  ...  Alimony  and  disposition  of 
property. 

See  17  Cent.  Dig.  Divorce,  99  841.  842. 

Code  Civ.  Proc.  Or.  §  495,  as  amended  by 
Act  Dec.  20,  1865,  providing  that,  whenever  a 
marriage  shall  be  declared  void  or  dissolved,  the 
party  at  whose  prayer  the  decree  shall  be  made 
shall  be  entitled  to  an  undivided  third  part  in 
fee  of  the  real  property  owned  by  the  other 
party  at  the  time  of  the  decree,  in  addition  to 
a  decree  for  maintenance  under  section  497,  and 
that  it  shall  be  the  duty  of  the  court  to  enter  a 
decree  accordingly,  applies  only  to  divorces 
granted  by  the  courts  of  Oregon;  and  a  wife  ob- 
taining a  decree  of  divorce  in  a  court  of  another 
state,  having  jurisdiction  of  the  cause  and  of  the 
parties,  acquires  no  title  in  the  husband's  land 
in  Oregon.— Barrett  v.  Failing,  111  U.  S.  523, 
4  S.  Ot.  598,  28  L.  Ed.  505,  affirming  (C.  C.)  3 
F.  471. 

A  judgment  for  alimony  based  on  a  decree 
of  a  court  in  another  state  is  properly  restricted 
to  the  fixed  sum  already  due,  excluding  provi- 
sion for  future  alimony,  which  is  subject  to  the 
discretion  of  the  court  in  the  other  state,  which 
may  at  any  time  alter  it.  Judgment,  56  N.  E. 
979,  162  N.  Y.  405,  48  L.  R.  A.  679,  76  Am. 
St.  Rop.  332,  affirmed.— Lynde  v.  Lynde,  21  S. 
Ct  555,  181  U.  S.  183,  45  L.  Ed.  810. 

A  decree  for  the  future  payment  of  alimony 
is,  as  to  installments  past  due  and  unpaid,  with- 
in the  protection  of  the  full  faith  and  credit 
clause  of  the  federal  Constitution,  provided  that 
no  modification  of  the  decree  was  made  prior 
to  the  maturity  of  such  installments,  unless  by 
the  law  of  the  state  in  which  the  decree  was 
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tendered  its  enforcement  is  so  completely  within 
the  discretion  of  the  courts  of  that  state  that 
they  may  annul  or  modify  the  decree,  even  as  to 
overdue  and  unsatisfied  installments.— <ldlO) 
SisUre  v.  Sistare,  30  S.  Ot.  682,  218  U.  S.  1, 
54  L.  Ed.  905,  28  L.  R.  A.  (N.  S.)  1068,  20 
Ann.  Cas.  1061,  reversing  judgment  (1007)  66 
A.  772,  80  Conn.  1,  125  Am.  St.  Rep.  102. 

Decrees  of  the  New  York  courts  for  the 
future  payment  of  alimony  are  not  subject  to 
annulment  or  modification  by  those  courts  as 
to  overdue  and  unsatisfied  installments,  so  as 
to  deprive  such  decrees  of  the  protection,  as  to 
past-due  and  unpaid  installments,  of  the  full 
faith  and  credit  clause  of  the  federal  Constitu- 
tion.— Id. 

DOCKET  FEES. 

Allowance  in  action  on  bond  of  government  con- 
tractor, see  United  States,  ^s>67. 

DOCKETS. 

Civil  causes,  see  Appeal  and  Error,  ^s»432,  811. 

DOCKS. 

See— 
CoUision,  ^=s>7a-73,  96. 
Navigable  Waters,  ^=943. 
Wharves. 

DOCTORS. 

See  Physicians  and  Surgeons. 


DOCUMENTS. 


As  evidence, 
Appeal  and  Error,  ^»524. 
Criminal  Law,  «=s>429-444. 
Evidence,  ^s>326-388. 

Best  and  secondary  evidence. 
Criminal  I^aw,  ^=:»400-404. 
Evidence,  <&=>157-182. 

Falsification,  see  Records,  ^=s>22;  cruel  and 
unusual  punishment,  see  Criminal  Law,  ^=> 
1213 ;  partial  invalidity  of  sUtute,  see  Stat- 
utes, ^=^64. 

Privilege  of  witness,  see  Witnesses,  •=»298w 

Production  and  inspection  before  trial,  see  Dis- 
covery, «=>83-107. 

Production  at  trial,  see — 
Evidence,  <ds>366. 
Witnesses,  ^=>16. 

Searches  and  seizures,  see  Searches  and  Sei- 
zures, ^=»7. 

Use  by  witness  to  refresh  memory,  see  Witnen- 
es,  ^=s>252-255. 


DOGS. 


See  Animals. 


DOING  BUSINESS. 

Corporations  liable  to  ezdse  tax, 

Revenue,  ^=:»9. 
In  state,  by  foreign  corporation, 

tions,  «=»642. 


DOMESTIC  ANIMALS. 

See  Animals. 


Internal 
Corpora- 


DOMICILE. 


Scope'Note, 

[INCLUDES  places  of  fixed  habitation  of  individuals;  nature,  acqulsltloii,  and  cbanfe 
thereof  in  general. 

[For  related  matters  under  other  topics,  see  cross -referenoes  after  analysis.] 

Analysis. 

.  Domicile  of  choice  and  change  of  domicile. 
5.  Domicile  by  operation  of  law. 

Cross-References, 


See  Corporations,  ^s»52. 

Aifecting  qualification  of  assignee,  see  Assign- 
ments fpr  Benefit  of  Creditors,  «=»201. 

Affecting  right  to  sue  in  federal  court,  see 
Courts,  «=s>307. 


Parties  as  affectinf  Jurisdiction, 
Courts,  «=»301-^25. 
Divorce,  «=»62,  64. 
Removal  of  Causes,  ^S3>26-^ 


^s>4.  Doaaloile  of  eliolee  and  ehanse  of 
domieile. 

See  17  Cent.  Dig.  Domicile,  H  6-28;   27  Cent.  Dig. 
Ins:  Per.  S  76. 

Domicile  is  a  question  of  intention ;  and  the 
inquiry  is  quo  animo  the  party  changed  his  resi- 
dence.—Chicago  &  N.  W.  R.  Co.  V.  Ohle,  117  U. 
S.  123,  6  S.  Ct.  632,  29  L.  Ed.  837. 

One  removing  his  family  from  Michigan  to 
Connecticut  on  the  death  of  a  relative  in  the  lat- 
ter state,  and  residing  there  until  his  death  in  a 
house  to  which  he  holds  title,  held  to  have  ac- 
quired a  domicile  in  Connecticut,  so  far  as  a 


federal  court  jurisdiction  is  concerned.— Gilbert 
V.  David,  35  S.  Ct.  164,  235  U.  S.  561,  59  U 
Ed.  360. 

^=s»6.  Domieile  liy  opemition  of  l*w. 

See   17  Cent.   Dig.    Domicile,    IS  24-S;    17  Cat 
Dig.  Ins.  Per.  I  76. 

The  widow  of  a  citlsen  of  (me  state  does  not, 
by  marrying  again,  and  taking  the  infant  chil- 
dren of  the  first  husband  from  that  state  to  live 
with  her  at  the  home  of  the  second  hu^Muid  in 
another  state,  change  the  domicile  of  the  diil- 
dren.— Lamar  v.  Micou,  112  U.  S.  452,  9  S.  Ct 
221,  28  L.  Ed.  751,  refersing  (C.  C.)  Micoa  t. 
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Lamar,  1  F.  14,  asd  (C.  0.)  Micou  y.  Same,  7 
F.  180, 

Infants  having  a  domicile  in  one  state,  who 
after  the  death  of  both  their  parents  take  up 
their  residence  at  the  home  of  their  paternal 
grandmother  and  next  of  kin  in  another  state, 
acquire  her  domicile. — Lamar  v.  Micou,  114  U. 
S.  218,  5  S.  Ct.  857,  29  L.  Ed.  94. 

DONATIONS. 

See- 
Gifts. 
Public  Lands,  «s»42-46. 


'  DORMANT  JUDGMENTS. 

See  Judgment,  ^=»853. 

DOUBLE  DAMAGES. 

Due- process  of  law,  see  Constitutional  Law, 
302,  303. 

DOUBLE  TAXATION. 

See  Taxation,  ^=p47. 


DOWER. 

Scope-Note. 

[INCLUDES  nature  and  incidents  of  the  interest  In  the  real  property  of  a  deceased 
husband  to  which  his  widow  Is  entitled  for  her  life  or  absolutely,  at  common  law  or  by 
statute;  abolition  of  dower  and  Its  effect;  rights,  powers,  and  liabilities  of  married  wo- 
men and  widows  In  respect  of  their  dower;  releasing,  barring,  or  defeating  rights  of 
dower;   and  remedies  relating  thereto. 

[For  related  matters  under  other  topics,  sea  cross -refarencet  aft«r  analysis*'] 

Analysis, 
I.  Nature  and  Requisites. 

^2.  What  law  governs. 

10.  Property  subject  to  dower. 

11.  Estates  and  interests  subject  to  dowen 

12.  In  general. 

II.  Inchoate  Interest. 

(A)  Rights  and  Remedies  op  Wife. 

[No  paragraphs  or  references  in  this  Digest.     But  see  17  Cent  Dig.  Dower,  11 

81-88.] 

(B)  Bar,  Release,  or  Forfeiture. 

«=44.  Conveyance  by  husband  after  marriage. 

46.  Assignment  by  husband  for  benefit  of  creditors  or  in  insol- 
vency. 
62.  Divorce. 

IIL  Rights  and  Remedies  of  Widow. 

«=»  70.  Actions  for  dower. 

72.  Right  of  action  and  defenses. 

Cross-References. 

See  Curtesy. 

Assignment  in  bankruptcy,  effect  on  dower,  see  Banltruptcy,    ^s>143. 


I.  HATtTRE  AND  REQUISITES. 


Wliat  law  governs. 

See  17  Cent.  Dig.  Dower.  Sfi  4.  5. 

Act  March  .3,  1887  (Edmunds-Tuclcer  Act), 
provides,  in  section  18,  that  "a  widow  shall  be 
endowed  of  a  third  part  of  all  the  lands  whereof 
ber  husband  was  seised  of  an  estate  of  inheri- 
tance at  any  time  du|:ing  the  marriage,"  and 
that  the  widow  of  an  alien  shall  have  dower  if 


she  be  an  inhabitant  of  "the  territory"  at  the 
time  of  her  husband's  death.  Most  of  the  sec- 
tions of  the  act  relate  to  the  territory  of  Utah 
only,  and  the  three  eections  immediately  pre- 
ceding? section  18^  and  the  seveiL  sections  follow- 
ing it,  are  expressly  restricted  to  that  territory. 
Held,  that  section  18  related  exclusively  to  Utah 
territory,  and  did  not  give  dower  in  lands  in 
Wyoming  territory  to  the  widow;  Rev.  St. 
Wyo.  S  2221,  having  abolished  dower.— France 
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T.  Connor,  161  U.  S.  65,  16  S.  Ct  497,  40  L. 
Ed.  619,  affirming  judgment  3  Wyo.  445,  27  P. 
669. 

^=»10.  Property  subject  to  dower. 

See  17  Cent.  Dig.  Dower,  88  20-86. 

The  Guano  Islands  Act  Aug.  18,  1856,  c. 
164  (11  Stat.  119),  as  re-enacted  in  Rev.  St,  tit. 
72,  providing  (section  2)  that  any  citizen  of  the 
United  States  who  discovers  an  unoccupied  gu- 
ano Island  shall  have  the  exclusive  right  to  oc- 
cupy it  at  the  pleasure  of  congress,  for  the  pur- 
pose of  removing,  the  guano,  and  that  the  United 
States  shall  not  be  obliged  to  retain  possession 
after  the  guano  is  removed,  gives  a  discoverer 
only  a  revocable  license  to  occupy  the  island  and 
remove  guano,  an  estate  in  which  his  widow  can 
have  no  dower,  and  it  is  not  aided  by  Act  Cong. 
April  2,  1872,  c.  81,  extending  the  provisions 
of  the  act  ofl  1856  to  the  "widow,  heirs,  execu- 
tors, or  administrators*'  of  the  discoverer  (17 
Stat.  48;  Rev.  St.  §§  5572,  5574),  so  as  to  give 
the  widow  any  dower  right  in  such  islands. — 
Duncan  v.  Navassa  Phosphate  Co.,  137  U.  S. 
.647,  11  S.  Ct.  242.  34  L.  Ed.  825,  affirming  de- 
cree (C.  C.)  Grafflin'  v.  Nevassa  Phosphate  Co., 
35  F.  474. 

^s»ll.  Estates  and  interests  snbjeot   to 
doTver. 

See  17  Cent.  Dig.  Dower,  89  18,  S6-86. 


— ^  In  ceneral* 

See  17  Cent.  Dig.  Dower,  88  86-43,  48. 

The  interest  of  the  locator  of  a  mining  claim 
prior  to  the  payment  of  money  for  the  grant  of 
a  patent,  bemg  merely  a  right  to  the  exclusive 
possession  of  the  land,  based  on  conditions  sub- 
sequent, is  not  such  an  estate' that  dower  at- 
taches thereto.— Black  v.  Elkhom  Min.  Co.,  1(53 
U.  S.  445,  16  S.  Ct.  1101.  41  L.  Ed.  221,  affirm- 
ing judgment  52  F.  859,  3  C.  C.  A.  312,  7  U.  S. 
App.  393. 

U.  INCHOATE  INTEKEST. 

(A)  RIGHTS  AND  REMEDIES  OF  WIFE. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  17  Cent.  Dig.  Dower,  89  81-88.] 

(B)  BAR,  RELEASE,  OR  FORFEITURE. 

^=:»44.   Conweyanoe     by     husband     after 
marriase. 

See  17  Cent.  Dig.  Dower.  99  8,  130-143. 

A  conveyance  by  a  locator  of  his  interest  in 
a  mining  claim  constitutes  an  abandonment 
thereof,  which  terminates  his  interest,  and  bars 
all  possible  claim  by  his  wife  to  dower  in  the 


premises.— Black  v.  Blkhorn  Min.  Co.,  163  U.  8. 
445,  16  S.  Ct.  1101,  41  L,.  Ed.  221,  affirming 
judgment  52  F.  869,  3  C.  O.  A.  312,  7  U.  S. 
App.  393. 

^=»45.  Assignment  by  bnsband  for  bene- 
fit of  eroditors  or  In  Insolweney. 

See  17  Cent.  Dig.  Dower,  8  144. 

An  assignment  by  a  husband  for  the  benefit 
of  creditors  does  not  impair  the  wife*s  right  of 
dower.— Porter  v.  Lazear,  109  U.  S.  84,  3  S.  Ct 
58,  27  L.  Ed.  865. 

^=:»52.   Divorce. 

See  17  Cent.  Dig.  Dower,  ||  102-107;    17  Cent  Dig. 
Divorce.  8  703. 

A  decree  of  divorce  from  the  bond  of  matri- 
mony, obtained  by  a  husband  in  a  territorial 
court,  upon  notice  to  his  absent  wife  by  publica- 
tion, insufficient  to  support  the  jurisdiction  to 
grant  the  divorce  under  the  statutes  of  the  terri- 
tory, as  repeatedly  and  uniformly  construed  by 
the  highest  court  of  the  state  after  its  admis- 
sion into  the  Union,  is  no  bar  to  an  action  by 
the  wife,  after  the  husband's  death,  in  the  cir- 
cuit court  of  the  United  States,  to  recover  such 
an  estate  in  his  land  as  the  local  statutes  give 
to  a  widow.— Cheely  v.  Qayton,  110  U.  S-  701, 
4  S.  Ct  328,  28  L.  Ed.  298. 

A  divorce  from  the  bond  of  matrimony  bars 
the  wife's  right  of  dower,  unless  preserved  bj 
the  lex  rei  sit©.— Barrett  v.  Failing,  111  U.  S. 
523,  4  S.  Ct  598,  28  L.  Ed.  505,  affirming  (C. 
C.)  3  F.  471. 


m.   KIGHT8  AND   BEBIEDIE8  OF 

WIDOW. 

^=:»70.   Aotions  for  donver. 

See  17  Cent  Dig.  Dower,  IS  247-816,  SS3 ;    II  Ceot 
Dig.  Pub.  Lands.  8  206. 

^=»72.  — *-  Right  of  action  and  defenses. 

See  17  Cent  Dig.  Dower,  S9  2S2-266. 

The  widow  of  one  who  discovered  an  unoc- 
cupied guano  bed  cannot  claim  dower  therein  as 
against  her  husband's  assignee  on  the  ground 
that  the  assignee  is  estopped  to  deny  that  her 
husband  had  an  inheritable  estate,  when  it  docs 
not  appear  that  the  conveyance  from  him  pur- 
ported to  pass  an  estate  in  fee. — Duncan  v.  Na- 
vassa Phospbate  Co.,  137  U.  S.  647,  11  S.  Ct 
242,  34  L.  Ed.  825,  affirming  decree  (C.  C.) 
Grafflin  v.  Nevassa  Phosphate  Co.,  35  F.  474. 


DRAFTS. 

See — 
Banks  and  Banking,  ^s»75. 
Bills  and  Notes. 


DRAINS. 


Scope-Note. 

[INCLUDES  channels  and  other  works  constructed  by  public  authority  for  drainage 
of  swamp  or  low  lands ;  nature  and  scope  of  power  to  establish  and  maintain  such  works ; 
constitutional  and  statutory  provisions  relating  thereto;  creation  of  drainage  districts,  and 
appointment,  rights,  powers,  duties,  and  liabilities  of  drainage  boards,  officers,  etc.;  and 
construction  and  maintenance  of  such  works,  and  taxes  and  local  assessments  therefor. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis, 

I.  Establishment  and  Maintenance. 

(8;=>1.  Right  to  establish  and  maintain  in  general. 
2.  Constitutional  and  statutory  provisions. 

II.  Assessments  and  Special  Taxes. 

67.  Constitutional  and  statutory  provisions. 

Cross^References. 


In  cities,  injuries  from  defects  or  obstructions, 
see  Municipal  Corporations,  ^=>831. 


Right  of  abutting  owner  to  qaestion  validity  of 
statute  creating  drainage  system,  see  Constitu- 
tional Law,  ^=:»42. 


Z.  ESTABUSHMBNT  AND  MAIN- 
TENANCE. 

Condemnation  of  property  for  drainage  purpose, 

see  Eminent  Domain,  ^=931. 
Due  process  of  law,  see  Constitutional  Law, 

Equal  protection  of  law,  see  Constitutional  Law, 
^=>233,  290. 

Impairment  of  obligation  of  contract,  see  Consti- 
tutional Law,  .<&=>125. 

^=s>\.  Right   to   establislft   and  nudntain 
in  generaL 

See  17  Cent.  Dig.   Drains.  S  1. 

The  power  of  the  legislature  of  the  state  of 
California  to  authorize  the  formation  of  dis- 
tricts for  the  reclamation  of  swamp  lands  with- 
in the  state  at  the  expense  of  the  lands  so  re- 
claimed is  not  dependent  upon  the  source  or 
channel  through  which  the  title  to  such  lands 
became  vested  in  the  state. — Hagar  v.  Reclama- 
tion Dist.  No.  i08,  111  U.  S.  701.  4  S.  Ct.  663, 
28  L.  Ed.  569,  affirpaing  judgment  (C.  C.)  Recla- 
mation Dist.  No.  108  v.  Hagar,  4  T.  366,  6 
Sawy.  567. 

Lands  in  California,  the  title  to  which  is 
derived  from  grants  by  Mexico,  are  not,  by  the 
treaty  under  which  California  was  acquired,  ex- 
empted from  the  legislation  of  the  state  respect- 
ing the  reclamation  of  swamp  and  overflowed 
lands.— Id. 

^=»2.  Gonstitntional  and  statutory  pro- 
▼isions. 

See   17   Cent.    Dig.    Drains,    {17;    10  Cent   Dig. 
Const.  Law,  8  884. 

A  state  statute  authorizing  an  appointed 
drainage  board  to  determine  whether  a  proposed 
drain  will  be  a  benefit  and  to  create  a  drainage 
district  consisting  of  land  which  it  decides  will 
be  benefited  by  such  drain  and  to  make  special 
assessments  accordingly  is  not  unconstitutional 
if  notice  is  given  and  an  opportunity  to  be  heard 


is  afforded  the  landowner  before  the  assessment 
becomes  a  lien  against  his  property.— (1912) 
Soliah  V.  Heskin,  32  S.  Ot.  103,  222  U.  S.  522, 
56  L.  Ed.  294,  affirming  judgment  (1908)  Same 
V.  Cormack,  117  N.  W.  125, 17  N.  D.  393. 

n.  ASSESSMENTS  AND  SPECIAL 


Due  process  of  law,  see  Constitutional  Law, 

«=>289,  290. 
Person  entitled  to  raise  constitutional  question, 

see  Constitutional  Law,  ^=>42. 

^^67.  Gonstitntional  and  statutory  pro- 
visions. 

See  17  Cent.  Dig.  Drains,  8|  78,  76,  01. 

Where  drains  are  constructed  under  proper 
laws  in  California  the  legislature  has  power  to 
provide  that  the  expense  shall  be  especially  as- 
sessed against  the  lands  in  the  district  benefited, 
and  the  rules  of  equality  and  uniformity  in  tax- 
ation do  not  apply.— Hagar  v.  Reclamation  Dist. 
No.  108,  111  U.  S.  701,  4  S.  Ct.  663,  28  L.  Ed. 
569,  affirming  Reclamation  Dist.  No.  108  v.  Ha- 
gar, 4  F.  366,  6  Sawy.  567. 

The  special  assessments  for  drains,  ditches, 
and  other  works,  which  Act  111.  April  24.  1871, 
provides  may  be  imposed  in  proceedings  taken 
in  the  county  court,  with  the  aid  of  commission- 
ers and  a  Jury,  are  not  authorized  by  Const 
111.  1870,  art  9,  §  9,  which  provides  that  the 
general  assembly  may  vest  corporate  authorities 
of  cities,  towns,  and  villages  with  power  to 
make  local  improvements  by  snecial  assessments 
and  by  special  taxation  of  contiguous  property, 
since  this  constitutional  provision  limits  the 
grant  of  such  power  to  the  authorities  of  cities, 
towns,  and  villages,  and  thereby  excludes  the 
grant  of  it  to  a  county  court,  board  of  commis- 
sioners, or  jury.  Decree,  96  F.  883,  37  O.  C. 
A.  309,  affirmed.— O'Brien  v.  Wheelock,  22  S. 
Ct  354,  184  U.  S.  450,  46  L.  Bd.  636. 
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DRAMA. 

See  Literary  Property,  ^=»6. 

DRAWBARS. 

Injuries  to  servant,  see  Master  and  Servant, 

DRAWBRIDGES. 

Relation  as  interference  with  commerce,  see 
Commerce^  4=»48ii 


DRAWINGS. 

Accompanying  application  for  patent^  Ma  Fa^ 
ents,  ^=»167. 

DREDGING. 

Contracts  with  government,  see  United  States 

Injunction  to  restrain,  see  Injunction,  ^sa2L 
Restraining  dredging,  bed  or  river  in  front  of 

premises  of   riparian  owner,   see  XiavisaUs 

Waters,  ^=>Z^ 


DRUGGISTS. 


Scope-Note. 

[INOLUDBS  regnlation  of  the  manufacture,  dispenslDg,  and  sale  of  medicines  and 
other  drugs  by  apothecaries  or  others,  and  liability  for  injuries  from  negligence  therein. 
[For  related  matters  under  other  topiosi  see  oross-referenoes  after  analysis*] 


Analysis. 

2.  Statutory  and  municipal  regulation. 
5.  Conduct  of  business. 
11.  Penalties  and  forfeitures  and  actions  therefor. 


Cross-References. 


See  Indictment  and  Information,  ^=»56. 

Due  process   of  law,  see  Constitutional  Law, 
-   >295,  290. 


Bqoal    protection   of  law,   see   ConstitatioDa] 

Law,  ^=»239. 
Regulations  of  manufacture  and  sale  of  poisoni^ 

see  Poisons. 


^s»2.  Statutory   and   mnnioipal 
tion. 

Bee  17  Cent  Dig.  Drug.  |  1. 

Prohibiting  the  sale  by  itinerant  venders  of 
any  drugs  intended  for  the  treatment  of  dis- 
ease or  injury  under  Act  No.  49,  of  1894,  La., 
S  12,  held  not  to  violate  the  Constitution,  al- 
though the  sale  by  other  persons  is  permitted. 
— Baccus  V.  State  of  Louisiana,  34  S.  Ct  439, 
232  U.  S.  334,  58  L.  Ed.  627. 

Circulars  contained  in  the  package  are 
comprehended  by  Act  Aug.  23,  1912,  amenda- 
tory of  Food  and  Drugs  Act,  §  8,  providing 
that  any  false  statement  on  a  package  as  to 
the  curative  effect  of  the  drug  contained  there- 
in shall  constitute  a  misbranoing. — Seven  Cases 
V.  United  States,  36  S.  Ct  190,  239  U.  S.  510, 
60  L.  Ed.  411. 

^=»5.   Conduct  of  Irasiness* 

Bee  17  Cent  Dig.  Drug.  S  6- 


False  and  misleading  statements  in  tiie 
labels  on  a  proprietary  medicine  as  to  its 
curative  effects  hM  not  misbranding  within  the 
meaning  of  the  food  and  drugs  act  of  June  30, 
1906,  c.  3915,  8  8.  34  Stat  771  (U.  S.  Comp.  St 
Supp.  1909,  p.  1191).— United  States  v.  John- 
son, 31  S.  Ct.  627,  221  U.  S.  488,  56  L.  Ed.  823. 
affirming  judgment  (D.  C.)  177  F.  313. 

^=s»ll.  Penalties  and  forfeitures  aad  as- 
tisns  therefor. 

See  17  Cent   Dig.  Drug.  I  10. 

The  falsity  of  statements  as  to  the  cnrstife 
property  of  drugs  constituting  a  misbranding, 
m  violation  of  Food  and  Drugs  Act  I  8,  &s 
amended  by  Act  Aug.  23,  1912,  held  sufficient- 
ly alleged  in  a  libel  for  condemnation  of  pack- 
ages containing  the  drugs.— Seven  Cases  ▼. 
ifnited  States,  36  S.  Ct.  190,  239  U.  S.  5101 
60  L.  Ed.  411. 


DRUNKARDS. 

See  17  Cent  Dig.  Drunk. 

See- 
Commerce,  ^=s>5. 
Homicide^  ^?»294. 
Intoxicating  Liquors,  ^5»283. 

DRY  DOCKS. 

Appellate    jurisdiction    of    United    States    Su 
preme  Court  see  €ourto,  ^=»385(4). 

Jurisdiction  oz  admiralty,  see  Admiralty, 
4,6. 


DUE  COURSE  OF  TRADE 

Transfer  of  negotiable  instruments, 
and  Notes,  ^=9331-382. 


BIDf 


DUELING. 

■ 

[No  paragraphs  or  references  in  this  Digest   Bat 
see  17  Cent  Dig.  Duel.] 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «=>251-320. 
Orders  of  military  goTernment,  see  War, 
31. 
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EASEMENTS,  I 


DUES. 

Members  of  mutual  benefit  insurance  associa- 
tions, see  Insurance,  ^=»749-7RS^. 

DUPLICITY. 

In  indictment  or  information,  see  Indictment 
and  Information,  ^S9l25. 

DURESS. 

Affecting  validity  of  contract,   see  Ck>ntracts, 


DUTIES. 

Customs  duties,  see  Customs  Duties. 
Excise  duties,  see  Internal  Revenue. 
Immigrants,  see  Aliens,  4=»40. 


DWELLING  HOUSE 

See  Domicile. 

DYING  DECLARATIONS. 

See  Homicide,  «=s>21(>-220. 

DYNAMITL 

Injuries  to  servants,  see  Master  and  Servant, 
<d=>107,  158,  230. 

EARNING  CAPACITY. 

See- 
Damages,  ^s»134,  173. 
Death, 


EARNINGS. 

See  Damages,  «=>37,  172,  188. 


EASEMENTS. 


Scope-Note, 

[INCLUDES  nature  and  Incidents  of  privileges  of  proprietors  of  real  property  in  lands 
of  others,  independent  of  ownership  of  the  soil;  creation  thereof  by  reservation,  grant, 
express  or  implied,  or  prescription,,  and  use,  transfer,  and  extinguishment  thereof ;  rights, 
powers,  and  liabllitleB  of  proprietors  of  dominant  and  servient  estates;  and  remedies  re- 
lating thereto. 

[For  related  matters  under  other  topics,  see  oross- references  after  analysis*] 

Analysis* 

I.  Creation,  Elxistence,  and  Termination. 
^=»15.  Implication. 

17.  Ways  in  general. 

18.  Ways  of  necessity. 

26.  Termination  in  general. 

II.  Extent  of  Right,  Use,  and  Obstruction. 

[No  paragraphs  or  references  in  this  Digest.     But  see  17  Cent  Dig.  Ease.  H 


61-140.] 


Cross-References. 


As  incumbrance  on  title  of  vendor  defeating 
contract  of  sale,  see  Vendor  and  Purchaser, 
^«->135. 

Compensation  for  easement  taken  for  public 
use,  see  Eminent  Domain,  ^=»85. 

Compensation  for  obstruction  of  light  and  air, 
see  Eminent  Domain,  ^=:»105. 

Licenses  in  respect  to  real  property,  see  Li- 
censes. ^=943. 

Right  of  way,  see  Railroads,  «=>62-82. 


In  particular  species  of  property. 
See  Waters  and  Water  Courses.  ^s»158. 

Public  easements. 
See — 
Dedication. 
Highways. 

Municipal   Corporations,   ^=s>664-686. 
Navigable  Waters. 


X.   CREATION,  EXISTENCE,  AND  TEB- 

MINATION. 

^=»15.  Implicatioii. 

See  17  Cent  Dig.  Ease.  |8  42-61 


— *-  Ways  in  seneral. 

See  17  Cent.  Dig.  Ease.  8§  45-49. 

The  execution  and  recording  of  a  plat  sub- 
dividing a  parcel  of  ground  into  blocks  and 
lots,  and  the  execution  of  a  trust  deed  on  cer- 
tain of  the  latter,  are  a  sufficient  dedication  of 


streets  marked  on  the  plat  to  create  an  ease- 
ment in  a  purchaser  under  the  trust  deed, 
which  the  grantor  is  estopped  to  deny,  whether 
or  not  the  plat  is  a  statutory  plat. — Gormley  v. 
Clark,  134  U.  S.  338,  10  S.  Ct.  554,  33  U  Ed. 
909. 


—  Ways  of  necessity. 

See  17  Cent  Dig.  Base.  88  60-65. 

The  fact  that  there  was  no  building  upon 
the  property  when  a  deed  of  trust  was  executed 
conveying  the  described  property  "with  all  and 
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EASEMENTS,  I,  II 


[Sup.Ct.Dis.— Pace  966] 


singular  the  improyements,  ways,  easements, 
rights,  privileges,  and  appurtenances  to  the 
same  belonging  or  in  any  wise  appertaining," 
does  not  prevent  an  easement  on  the  adjacent 
property  "of  the  grantor,  made  necessary  to  the 
use  and  enjoyment  of  an  apartment  house  built 
flush  upon  the  line  of  the  property  described, 
from  passing  under  the  deed,  where  it  was  with- 
in the  knowledge  and  purpose  of  the  parties 
that  a  building  should  be  constructed  which 
would  be  the  principal  security  for  a  loan.  Ap- 
peal 22  App.  D.  O.  432,  dismissed,  and  decree 
24  App.  D.  C.  55,  modified.— Warner  v.  Grayson, 
26  S.  Ct.  240,  200  U.  S.  257,  50  L.  Ed.  470. 

^=»26.   Termination  In  general. 

See  17  Cent  Dig.  Ease.  S9  72^-74,  80-82. 

Under  Rev.  St  D.  O.  §  480,  providing  that 
alleys  laid  out  on  any  plat  or  subdivision  shall 
remain  subject  to  the  uses  declared  by  the  per- 
son making  such  subdivision,  where  the  owners 
in  cqmmon  of  a  lot  subdiviaed  it  into  smaller 
lots,  leaving  a  private  alley  ''exclusively  for  the 
sole  benefit  and  use  of  said  lots,"  and,  in  a 
ileed  of  partition,  declared  that  such  alley 
should  never  be  closed  except  by  common  con- 
sent 6f-  the  lot  owners,  one  of  the  owners,  who 
afterwards  acquired  title  to  all  the  remaining 
lots,  could  close  the  alley,  and  convey  title  to 
the  entire  original  lot  in  tee.  7  App.  D.  C.  524 
reversed. — Hetzel  v.  Baltimore  &  O.  R.  Co.,  18 
S.  Ct.  255,  169  U.  S.  26,  42  L.  Ed.  648. 


II.  EXTENT  OF  RIGHT,  USE,  AlVD 
OBSTRUCTION. 

[No  paragraphs  or  references  in  this  Digest   Bat 
see  17  Cent.  Dig.  Base.  SS  S1'149.] 


ECCLESIASTICAL  CORPORATIONS. 

See  Religious  Societies. 


EDUCATION. 

See- 
Colleges  and  Universities. 
Schools  and  School  Districts. 

Instruction  of  Indians,  see  Indians,  ^=aS. 
Validity  of  charter  to  educational  institution  by 
territorial  legislature,  see  Statutes,  ^^  55. 


EIGHT-HOUR  LAW. 

See  Master  and  Servant,  ^=s>13. 

EJECTION. 

Passengers  or  intruders,  see  Carriers,  ^»  354- 
384. 


EJECTMENT. 


.  Scope-Note, 

[INCLUDES  acttons  for  recovery  of  specific  real  property,  founded  on  right  of  pos- 
session and  right  to  damages  for  being  deprived  thereof,  whether  proceeding  according  to 
common-law  or  statutory  forms;  nature  and  scope  of  the  remedy  in  general;  ground.** 
of  such  actions  and  defenses  thereto ;  by  and  against  whom  and  as  to  what  property  they 
may  be  maintained ;  procedure  therein ;  incidental  recovery,  in  the  same  action  or  in  a 
separate  proceeding,  for  use  and  occupation,  profits,  damages,  improvements,  etc.;  verdict 
and  judgment  and  enforcement  thereof  by  writ  of  possession  or  otherwise ;  review  of  pro- 
ceedings;  and  costs  in  such  actions. 

[For  related  matters  under  other  topics,  tee  oross-referenoee  after  analysis-] 

Analysis. 

I.  Right  of  Action  and  Defenses. 

«=»6.  Property  which  may  be  subject  of  action. 

8.  Title  to  support  action. 

9.  In  general. 

10.  Adverse  possession. 

11.  Interest  in  public  lands. 

15.  Title  from  common  source. 

19.  Possession  of  defendant. 

21.  Demand  or  notice  to  quit. 

22,  Defenses. 

26.  Title  or  right  of  possession  of  third  person. 

26,  Equitable  defenses  in  general. 

35.  Persons  against  whom  action  may  be  brought. 

II.  Jurisdiction,  Parties,  Process,  and  Incidental  Proceedings. 

^=>  39.  Time  to  sue  and  laches. 

III.  Pleading  and  Evidence. 

62.  Declaration,  complaint,  or  petition. 

65.  Title,  estate,  and  possession  of  plaintiff. 
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EJECTMENT,  I 


[II.  Pleaxling  and  Evidence — Continued. 

«=»86.  Presumptions  and  burden  of  proof. 
87.  Admissibility  of  evidence. 

90.  Title  and  right  to  possession. 

92.  Weight  and  sufficiency  of  evidence. 
95.  Title  and  right  to  possession. 

IV.  Trial*  Judgment,  Enforcement  of  Judgment,  and  Review. 
«=»  111.  Verdict  and  findings. 

V.  Damages,  Mesne  Profits,  Improvements,  and  Taxes. 

«=»  127.  Recovery  of  actual  damages  or  mesne  profits  in  action  of  eject- 
ment. 
128.  Actions  for  mesne  profits. 
132.  Measure  of  damages  or  profits. 
142.  Grounds  for  compensation  for  improvements  or  taxes  paid. 

VI.  Equitable  Ejectment. 

[No  paragraphs  or  references  In  this  Digest.     But  see  17  Cent.  Dig.  Eject,  §§ 
536^550.] 

Cross-References. 


See- 
Forcible  Entry  and  Detainer,  ^s»l-6. 
Trespass  to  Try  Title. 


Forms  of  action  in  federal  courts,  see  Courts, 

€=>342. 
Of  cotenant,  see  Tenancy  in  Common,  ^=>38. 


I.   BIGHT   OF  ACTION  AND  DE- 
FENSES. 

Effect  of  adequate  remedy  at  law,  'on  jurisdic- 
tion in  equity,  see  Equity,  ^=»47. 

^=^6.  Property  nvhicli  may  be  subject  of 
action. 

See  17  Cent.  Dig.  fiject.  S8  7-U. 

Ejectment  lies  to  recover  land  under  water.— 
Ix)wndes  v.  Board  of  Trustees  of  Town  of 
Huntington,  153  U.  S.  1,  14  S.  Ct.  758,  38  K 
Ed.  615,  affirming  judgment  (C.  C.)  Board  of 
Trustees  of  Town  of  Huntington  v.  Lowndes, 
40  F.  625. 

^=98.  Title  to  support  aotion* 

See  17  Cent.  DIx.  Eject  §8  IS-O. 


—  In  seneral. 

See  17  Cent.  Dig.  Eject   S9  16-29. 

A  Spanish  grant  of  the  beach  and  shore  of 
a  bay  to  the  depth  of  10  feet  below  the  bottom, 
"the  whole  in  full  property,  and  for  the  purpose 
of  constructing  wharves  ajid  houses  for  bath- 
ing," reserving  the  right  of  the  king  and  of  the 
public  to  construct  wharves,  *'with  whatsoever 
funds,  municipal  or  common,  intending  the  ex- 
clusion only  with  respect  to  particular  individ- 
uals," is  a  mere  license  or  right  of  use,  and  is 
insufficient  to  support  ejectment,  without  evi- 
dence of  prior  possession.  Judgment,  Richard- 
son V.  Sullivan's  Ex'rs,  20  So.  815,  38  Fla.  90, 
affirmed.— Richardson  v.  Louisville  &  N.  R.  Co., 
18  S.  Ct.  268,  169  U.  S.  128,  42  L.  Ed.  687. 

Proof  of  possession  \if  plaintiff  in  eject- 
ment at  least  if  it  is  under  color  of  right,  on 
the  day  in  question,  is  sufficient  to  sustain  an 
action  of  ejectment,  in  the  absence  of  any  proof 
Hyt  defendant's  right.  Judgment  14  App.  6.  C. 
485,  affirmed.— Bradshaw  v.  Ashley,  21  S.  Ct 
297,  180  U.  S.  59,  45  L.  Ed.  423. 

Plaintiffs  in  ejectment,  who  have  neither  a 
valid  title  nor  prior  possession,  cannot  recover 
because  of  the  laches  of  the  defendant  in  not 
sooner  taking  possession  of  the  property  under 
a  patent  issued  to  his  ancestor  under  the  treaty 
of  May  10,  1854  (10  Stat.  1053),  with  the  Shaw- 


nee Indians,  although  a  demand  is  made  by  a 
cross-petition  that  the  title  be  quieted,  and  that 
plaintiffs  be  enjoined  from  setting  up  or  mak- 
ing anv  claim  to  the  property.  Judgment  72 
P.  243,  66  Kan.  557,  reversed.— Dunbar  v. 
Green,  25  S.  Ct  620,  198  U.  S.  166,  49  L.  Ed. 
998. 

A  plaintiff  in  ejectment  must  recover  upon 
the  strength  of  his  own  title.— McGuire  v. 
Blount,  26  S.  Ct  1,  199  U.  S.  142,  50  L.  Ed. 
125,  affirming  judgment  121  F.  1020,  56  C.  C. 
A.  682. 

^=»10.  — *-  Adverae  ppsaession. 

See  17  Cent  Dig.  Eject  88  30-41;   1  Cent  Dig.  Adv. 
Poss.  8  616. 

In  ejectment  by  one^ claiming  by  prior  pos- 
session under  color  of  title,  where  the  evidence 
fails  to  show  continuous  possession  to  the  time 
when  dispossessed  by  defendant,  plaintiff  cannot 
recover.— Sabariego  v.  Maverick,  124  U.  S.  261, 
8  S.  a.  461,  31  L.  Ed.  430. 

After  adverse  possession  for  20  years,  the 
occupant  can  maintain  an  action  of  ejectment 
against  the  former  owner  if  he  intrudes  upon  the 
property,— Sharon  v.  Tucker,  144  U.  S.  533,  12 
S.  Ct  720,  36  L.  Ed.  532 ;  Stellwagen  v.  Same, 
144  U.  S.  548,  12  S.  Ct.  724,  36  U  Ed.  537^ 

Twenty  years*  uninterrupted  possession  not 
onl^  tolls  the  right  of  entry  of  all  adversary 
claimants  who  are  under  no  disability,  but  gives 
a  right  of  re-entry  to  the  party  who  had  such 
possession,  and  those  claimmg  under  him,  when 
ousted.  Such  right  of  entry  must  prevail  in 
ejectment,  although  defendant  may  rely  on  an 
older  title.— Id. 

^=s>ll.  —  Interest  in  pnblio  lands. 

See  17  Cent  Dig.  Eject   88  42-46. 

Neither  the  certificate  of  location  issued  by 
the  register  of  the  local  land  ofiBce  nor  the  re- 
ceiver's receipt  upon  final  proof  are  sufficient 
evidence  of  title  to  support  ejectment  in  th^ 
United  States  courts,  though  a  different  rule 
may  prevail  in  the  state  courts  by  statutory 
provision.— Langdon  v.  Sherwood,  124  U.  S.  74, 
8  S.  Ct  429,  31  L.  Ed.  344. 

Plaintiff,  claiming  under  a  grant  to  a  rail- 
road of  all  odd-numbered  sections  within  certain 
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limits,  subject  to  certain  conditions  and  excep- 
tions^ must  prove,  not  only  compliance  with  the 
conditions,  and  that  the  tract  is  within  such 
odd-numbered  sections,  but  that  it  is  not  within 
the  exceptions.— Corinne  Mill,  Canal  &  IStock 
Co.  V.  Johnson,  156  U.  S.  574,  15  S.  Ct  409,  39 
Lr.  Ed.  537,  athrming  judgment  7  Utah,  327,  26 
P.  922. 

The  mere  location  of  Sioux  half-breed  scrip, 
issued  under  the  act  of  April  17,  1854  (10  Stat. 
304),  vests  in  the  locator  only  an  equitable  title, 
upon  which  ejectment  cannot  be  sustained  in  a 
federal  court  prior  to  the  issuance  of  a  patent. — 
Carter  v.  Ruddy,  17  S.  Ct  640,  166  U,  S.  493, 
41  L.  Ed.  1090,  affirming  judgment  56  F.  542, 
6  C.  C.  A.  3. 

A  Mexican  land  grant  will  not  support  an 
action  in  ejectment  where  the  evidence  offered 
to  identify  the  boundaries  of  such  grant  is  in- 
sufficient to  show  that  they  included  the  land 
in  dispute. — (1911)  Sena  v.  American  Turquoise 
Co.,  31  S.  Ct  488,  220  U.  S.  497,  55  L.  Ed. 
559,  affirming  judgment  (1908)  98  P.  170,  14 
N.  M.  511. 


—  Title  from  ooninion  sonroe. 

8m  17  Cent  Dig.  BJect  S9  59-62. 

Where  both  parties  claim  title  under  the 
same  grantor.  It  is  sufficient  to  prove  a  title 
derived  from  him  without  proving  his  title,  as 
neither  party  can  deny  such  title. — ^Robertson  v. 
Pickrell,  109  U.  S.  608,  3  S.  Ct  407,  27  U  Ed. 
1049. 

^=s»19.   Pofisefision   of  defendju&t. 

See  17  Cent  Dig.  BJect  SI  65-73. 

An  officer  in  custody  of  property  for  the 
state,  and  one  who,  under  nis  employment, 
guards  and  takes  care  of  it,  have  such  possession 
that  ejectment  will  lie  against  them.— Tindal 
V.  Wesley,  17  S.  Ct  770,  167  U.  S.  204,  42  L. 
Ed.  137,  affirming  judgment  Tindall  y.  Wesley, 
66  P.  731,  13  C.  O.  A.  160. 

^=»21.  Demand  or  notioe  to  quit. 

See  17  Cent  Dig.  Eject  S8  76-80. 

A  demand  for  surrender  of  possession  Ui  not 
a  prerequisite  to  an  action  in  ejectment  bv  heirs 
of  a  vendor  in  an  executory  contract  for  the 
sale  of  land^  where  those  claiming  under  the 
vendees  contmued  in  possession  after  their  right 
to  do  so  under  the  agreement  had  terminated. — 
Chaves  v.  De  Bergere,  34  S.  Ct  144,  231  U.  S. 
482,  58  If.  Ed.  325,  affirming  judgment  De  Ber- 
gere V.  Chaves,  93  P.  762,  14  N.  M.  352. 

^=s>22.  Defeases. 

See  17  Cent  Dig.    BJect    89   81-116. 

^=:»25.  —  Title   or  right  of  possession 
of  tliird  person. 

See  17  Cent  Dig.  BJect  H  99-108. 

A  defendant  in  ejectment  who  is  not  a  mere 
trespasser  or  interloper  may  show  an  outstand- 
ing and  subsisting  title  in  a  stranger,  to  defeat 
the  plaintiff's  right  of  recovery.  Judgment 
121  F.  1020,  56  C.  C.  A.  682,  affirmed.— Mc- 
Guire  v.  Blount,  26  S.  Ct  1,  199  U.  S.  142, 
50  L.  Ed.  125. 


— ^  Equitable    defenses   in   sen* 
eral. 

See  17  Cent  Dig.  IQJect  S9  107-118. 

In  an  action  at  law  to  recover  possession  of 
land,  circumstances  which,  in  equity,  might  en- 
title plaintiff  to  a  reformation  of  the  description 
in  the  deed  under  which  plaintiff  claims,  will 
not  be  considered.--Prentice  v.  Stearns.  113 
U.  S.  435,  5  S.  Ct  547,  28  L.  Ed.  1059. 

Under  Code  or  statutory  provisions  elim- 
inating the  distinction  between  legal  and  equi- 
table forms  of  action,  equitable  defenses  are 
available  in  actions  to  recover  land  to  defeat 
a  legal  title.— Bohall  v.  Dilla,  114  U.  S.  47,  5 
S.  Ct  782,  29  L.  Ed.  61. 


I  At  common  law,  an  equitable  defense  is  not 
available  in  ejectment.— Bumes  v.  Scott.  117 
U.  S.  582,  6  S.  Ct  865,  29  L.  Ed.  991;  Scott 
V.  Armstrong,  146  U.  S.  499,  13  S.  Ct  148, 
36  L.  Ed.  1059,  reversing  judgment  (C,  CM 
Armstrong  v.  Scott,  36  F.  63. 

In  ejectment  for  mining  claims,  it  appeared 
that  one  of  defendants,  while  employed  by  plain- 
tiff, conceived  the  intention  of  taking  possessioa 
of  the  claims  for  his  own  benefit ;  that  he  pro- 
cured the  assistance  of  the  other  defendant  in 
making  a  pretended  location  on  the  same 
ground;  that  shortly  thereafter  the  former  de- 
fendant in  the  nighttime  ousted  plaintiff.  Held 
that  defendants,  being  mere  trespassers,  could 
not  question  plaintiff's  title  as  a  defense- 
Haws  V.  Victoria  Copper  Min.  Co.,  160  U.  S. 
303,  16  S.  Ct  282,  40  L.  Ed.  436. 

^=»35.  Persons  asainst  wkont  action  nuiy 
be  bronght. 

See  17  Cent  Dig.  BJect  I  128. 

Under  Code  Civ.  Proc  N.  Y.  (  1502,  which 
provides  that,  where  a  complaint  demands  joag- 
ment  for  immediate  possession  of  real  propeny, 
the  occupant  must  be  made  defendant,  if  the 
property  is  actually  occupied,  and,  if  not  the 
action  must  be  brought  against  some  person  ex- 
ercising acts  of  ownership  thereupon,  or  claim- 
ing title  thereto  or  an  interest  therein,  an  action 
to  recover  possession  of  land  under  water  may 
be  maintained  against  one  who  claims  the  right 
to  occupy  it  for  cultivation  of  oysters,  and  who 
has  planted  oysters  thereon.— Lowndes  v.  Board 
of  Trustees  of  Town  of  Huntington,  153  U.  S. 
1,  14  S.  Ct  758,  38  L.  Ed.  615,  affirming  judg- 
ment (C.  C.)  Board  of  Trustees  of  Town  of 
Huntington  v.  Lowndes,  40  F.  625. 

H.  JITBISDICTION.     PARTIES.     PBO- 

OESS.  AND  nrCIDENTAIi  PBO- 

CEEDING8. 

Laches,  see  Equity,  ^s»86.^ 

^=»30.  Time  to  sne  and  laobes* 

See  17  Cent  Dig.  BJect  i  IZL 

The  right  of  a  holder  of  a  certificate  of  pujr- 
chase  of  land  from  the  United  States  to  main* 
tain  ejectment  therefor  in  the  federal  coorts 
against  a  defendant  in  possession,  ejectment  be- 
ing in  those  courts  an  action  at  law,  accrues, 
so  as  lo  set  the  statute  of  limitations  in  motion 
against  him,  only  when  the  patent  is  issued,  as 
the  legal  title  until  that  time  is  in  the  United 
States,  against  whom  the  statute  of  limitations 
does  not  run,  and  the  issue  of  the  patent  does 
not  cause  the  plaintiflTs  legal  title  to  relate 
back  to  the  date  of*  the  certificate.— Redfield  v. 
Parks,  132  U.  S.  239,  10  S..  Ct  83,  33  L.  Ed. 
327. 

in.  PLEADING  AND  EVIDENCE. 

^=>62.  Deolaration,   eoniplaint»  or  peti* 
tion. 

See  17  Cent  Dig.  BJect  H  IM-IM. 

^S965«  —  Title,  estate,  and  poMession 
of  plaintiff. 

See  17  Cent  Dig.  Eject  9S  165-174. 

Ttke  nature  of  plaintiffs  estate  in  land  is 
sufficiently  pleaded  under  Hill's  Code  Or.  f  318» 
which  is  made  applicable  to  Alaska  under  the 
act  of  congress  of  May  17,  1884,  requiring  him 
to  set  forth  the  nature  of  his  estate,  whether 
**in  fee,  for  life,  or  for  a  term  of  years,"  when 
he  alleges  that  his  ownership  is  by  right  of 
prior  occupancy  and  actual  possession,  and  that 
is  in  fact  the  only  kind  of  estate  that  it  is  pos^ 
sible  to  have  in  the  land  claimed. — Malony  v. 
Adsit,  20  S.  Ct  115,  175  U.  S.  281,  44  L.  Ed. 
163. 
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^s»86.  Presnnptlons     and     burden     of 
proof. 

See  17  Cent  Dig.  Eject.  8S  238-245. 

The  burden  of  proof  is  on  plaintiff  that 
lands  sued  for  are  not  within  an  exception  in 
the  deed  under  which  he  daims.— Maxwell 
Land-Grant  Co.  v.  Dawson,  151  U.  S.  586,  14 
S.  Ct.  458,  88  L.  Ed.  279,  reversing  judgment 
7  N.  M.  133,  34  P.  191. 

Possession  of  a  railway  roadbed  will  be 
presumed,  in  ejectment,  to  have  followed  the 
title  until  the  dispossession  by  defendant  took 
place,  where  the  railway  tracks  were  on  the 
land,  and  the  plaintiff  railway  company  claimed 
under  a  series  of  deeds  purporting  to  convey 
the  property.  Judgment  23  App.  D.  C.  587,  af- 
firmed.—^Jhesapeake  Beach  Ry.  Co.  v.  Washing- 
ton, P.  &  O.  R.  Co.,  26  S.  Ct.  25.  199  U.  S. 
247,  50  I/.  Ed.  176. 

^=»87.  Admissibility  of  evidenoe. 

See  17  Cent.  Dig.  Eject  8S  246-278. 

^=:»eO.  —  Title  and  risHt  to  possessioa. 

See  17  Cent  Dig.  Eject  §8  254-277. 

In  ejectment  in  California,  where  plaintiff 
traces  title  to  the  lands  from  a  patent  of  the 
United  States  issued  to  a  settler  under  the  pre- 
emption laws,  oral  evidence  is  inadmissible,  on 
the  part  of  defendant,  to  show  that  the  lands 
were  not  open  to  settlement  under  those  laws, 
but  were  swamp  and  overflowed  lands,  which 
passed  to  the  state  under  Act  Cong.  Sept.  28, 
1850.— Ehrhardt  v.  Hogaboom,  116  U.  S.  07,  5 
S.  Ct.  1157,  29  L,  Ed.  346. 

Assuming  that  the  civil  law,  as  existing  in 
the  territories  acquired  from  Mexico  by  the 
treaty  of  the  Guadalupe  Hidalgo,  permitted  the 
transfer  of  land  by  parol,  a  defendant  in  eject- 
ment could  not  support  his  claim  of  title  by  evi- 
dence of  loose  conversations  had  by  him  with 
certain  third  persons  to  the  effect  that  they  said 
they  had  a  contract  with  the  original  owner  for 
a  large  **block  of  land,"  which  included  the 
drainage  of  a  certain  river  between  designated 
points,  and  that  defendant  might  have  the  part 
of  it  lying  above  a  certain  landmark,  there  be- 
ing nothing  further  to  define  the  boundaries,  or 
show  delivery  of  possession ;  and  the  admission 
of  such  evidence  is  erroneous. — Maxwell  Land- 
Grant  Co.  V.  Dawson,  151  U,  S.  586,  14  S.  Ct. 
458,  38  L.  Ed.  279,  reversing  judgment  7  N.  M. 
183.  34  P.  191. 

In  ejectment  by  the  heirs  of  J.  H.  Chism, 
who  died  in  1839,  it  appeared  that  Texas  had 
issued  to  deceased,  as  a  reward  for  services  in 
the  war  with  Mexico,  "a  bounty  certificate"  for 
1,280  acres  of  land,  and  also  "a  head-right  cer- 
tificate" for  1,400  acres,  which  was  located  on 
the  land  in  dispute;  that  defendants  claimed 
under  a  deed  of  the  latter  certificate  signed  "J. 
H.  Chisholm,"  made  December  2,  1838,  in  con- 
sideration of  $100,  which  plaintiffs  claimed  was 
a  forgery.  Evidence  was  admitted  without  ob- 
jection that  deceased  had  declared  that  he  had 
sold  land  in  Texas.  Heldf  that  it  was  not  error 
to  admit  in  evidence  a  deed  of  such  bounty  cer- 
tificate, made  by  J.  H.  Chism,  October  81, 1838, 
in  consideration  of  $500.  against  an  objection 
that  "it  was  res  inter  alios,  and  irrelevant"— 
White  V.  Van  Horn,  159  U.  S.  3,  15  S.  Ct 
1027,  40  L.  Ed.  55. 

Proof  that  heirs  of  the  vendor,  in  an  agree- 
ment for  the  sale  of  certain  lands  and  for  the 
execution  of  the  conveyance  when  a  Mexican 
land  grant  should  be  confirmed,  have  sold  cer- 
tain claims  acquired  under  Act  March  3,  1891, 
§8  17,  18,  as  amended  by  Acts  Feb.  21,  1893. 
and  June  27,  1898,  within  the  limits  of  such 
grant  after  it  had  been  rejected,  is  not  admis- 
sible in  ejectment  against  those  in  possession 
claiming   under   the   vendees   in   such   grant.— 


Chavez  t.  De  Bergere,  84  S.  Ct  144,  281  U.  S. 
482,  68  L.  Ed.  325,  affirming  judgment  De 
Bergere  v.  Chaves,  93  P.  762,  14  N.  M.  352. 

^s>02.  Weisht    and    snffioienoy    of    OTi- 
denoe. 

See  17  Cent  Dig.   BJect   H  279-2M. 


— —  Title  and  risht  to  possession. 

See  17  Cent  Dig.  Eject  SS  280-295. 

Evidence  showed  that  defendant'  in  eject- 
ment claimed  under  a  deed  from  his  ancestor 
more  than  100  years  old,  and  that  defendant 
and  his  ancestors  had  been  in  open  possession, 
and  had  paid  taxes  on  the  land  ever  since,  while 
plaintiff  and  his  ancestors  had  only  occasionally 
made  unimportant  interruptions  of  plaintiff's 
possession.  Held,  that  the  jury  might  presume 
a  deed  to  defendant's  ancestors  without  finding 
that  one  had  in  fact  been  made. — ^Fletcher  v. 
Fuller,  120  U.  S.  534,  7  S.  Ct.  667,  30  L.  Ed. 
759. 

IV.  TRIAI.,  JUDGMEirr.  EHFOBOE- 
ICENT  OF  JUDGMENT,  AND 


Presumptions  on  appeal,  see  Appeal  and  Error, 
e=s»934. 

^=^111.  Verdiet  and  flndinss. 

See  17  Cent.  Dig.  BJect  88  827-845;    46  Cent  Dig. 
Trial.  89  787,  8T7.  928. 

A  judgment  for  plaii^^  is  vitiated  by  fail- 
ure of  the  verdict  to  comply  with  the  require- 
ment of  Act  Feb.  22,  1881,  providing  that  the 
verdict  for  plaintiff  in  ejectment  shall  describe 
the  land  and  state  the  quantity  of  the  estate.— 
Pensacola  Ice  Co.  v.  Perry,  120  U.  S.  318,  7  S. 
Ct  576,  30  L.  Ed.  663. 

A  finding  and  judgment  embraced  in  a  single 
order  stated  that  **the  court  ♦  ♦  ♦  finds  for 
the  plaintiffs,  and  orders  and  adjudges  that  they 
are  entitled  to  and  shall  have  and  recover  of 
defendant  the  possession  of  so  much  of  said  lot," 
etc.  The  description  following  included  only  a 
part  of  the  land  in  litigation.  Held,  that  the 
finding  was  for  onlv  that  part  of  the  land  which 
was  described  in  the  judgment,  and  not  a  gen- 
eral finding  for  plaintiffs.— Morgan  v.  Kggers. 
127  U.  S.  63,  8  S.  Ct  1041,  82  L,.  Ed.  56,  af- 
firming judgment  (C.  C.)  20  F.  666. 

The  petition  described  the  premises  as  "the 
west  half  of  the  northeast  quarter  of  the  south- 
west quarter,"  etc.  The  finding  and  judgment 
described  "a  tract  1,400  feet  in  length  by  750 
feet  in  width."  Held  that,  as  excess  frequently 
occurs  in  government  surveys,  it  could  not  be 
said  that  there  was  error.— Deputron  v.  Young. 
134  U.  S.  241.  10  S.  Ct  539,  33  L.  Ed.  923,  af- 
firming (C.  C.)  Young  V.  De  Putron,  37  F.  46. 

V.  DABCAGES,   MESNE   PROFITS,   IM^ 
PROVEMENTS.  AND  TAXES. 

^=»127.  Reoovery  of  aotnal  damasks  or 
mesne  profits  in  action  of 
ejectment. 

See  17  Cent  Dig.  BJect  Si  488-44S.  4SS. 

Where  the  bad  faith  of  the  possessor  is  tech- 
nical merely,  and  the  opposition  to  the  real  own- 
er's title  has  been  made  in  good  faith,  and  the 
property  is  an  unimproved  waste  from  which  no 
revenue  was  obtained,  nor  could  have  been  ob- 
tained, in  its  unimproved  state,  it  is  improper 
to  charge  the  possessor  with  the  rents  and  rev- 
enues which  he  ought  to  have  obtained,  based 
upon  what  was  obtained^  by  other  persons  from 
improved  property.  The  possessor  was  under  no 
obligations  to  change  the  condition  of  the  prop- 
erty. 17  F.  16  (C.  C.)  reversed.— City  of  New 
Orleans  v.  Christmas,  131  U.  S.  191.  9  S.  Ct 
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745,  33  L.  Ed.  99 ;   Same  v.  United  States,  131 
U.  S.  220.  9  S.  Ct.  755,  33  L.  Ed.  110. 

^^128.  Actions  for  mesne  profits. 

See  17  Cent.  Dig.  Eject.  §§  438-440,  442,  443.  454.  456. 

If  the  action  against  the  disseisor  cannot  be 
maintained  on  purely  equitable  grounds,  it  can 
be  under  the  rule  of  the  civil  law  that  creditors 
may  exercise  all  the  rights  and  actions  of  their 
debtor,  except  those  that  are  exclusively  attach- 
ed to  the  person.— -City  of  New  Orleans  v. 
Christmas,  131  U.  S.  191,  9  S.  Ct  745,  33  L. 
Ed.  99 ;  Same  v.  United  States,  131  U.  S.  220, 
9  S.  Ct.  755,  33  L.  Ed.  110. 

Where  the  owner  has  sued  the  grantee,  and 
obtained  judgment  against  him,  of  which  suit 
the  disseisor  was  sufficiently  notified  to  bind 
him  as  guarantor,  equity  will  subrogate  the 
owner  to  the  rights  of  the  grantee  against  the 
disseisor  on  his  warranty,  the  act  of  sale  con- 
taining an  express  agreement  of  guaranty,  with 
right  of  subrogation,  and  the  law  of  Louisiana 
being  that  thq  person  evicted  may  recover  from 
his  warrantor,  not  only  the  price,  but  the  rents 
and  revenues,  for  which  he  is  bound  to  respond 
to  the  true  owner.— Id. 

^=»132.  Measure  of  damages  or  profits. 

See  17  Cent.   Dig.   Eject.   8S  444-447.  449-452. 

It  is  the  rule  that  the  liability  of  a  dis- 
seisor to  account  for  rents  and  revenues  must  be 
restricted  to  the  time  he  was  in  possession,  the 
rule  of  the  civil  law  to  the  contrary  never  hav- 
in|r  been  adopted  ther*;  and  he  cannot  be  held 
pnmarily  liable  for  rents  accruing  during  the 
possession  of  his  grantee. — ^ity  of  New  Orleans 
V.  Christmas,  131  U.  S.  191,  9  S.  Ct.  745,  33  L. 
Ed.  99;  Same  v.  United  States,  131  U.  S.  220, 
9  S.  Ct.  755,  33  L.  Ed.  110. 

Where  plaintiff  recovers  lots  in  the  Hot 
Springs  reservation  which  were  awarded  to  de- 
fendant by  the  commissioners  appointed,  under 
Act  Cong.  March  3,  1877,  to  settle  titles  in  the 
reservation,  defendant,  having  held  in  good  faith 
under  the  award,  will  not  be  charged  with  the 
rental  value  of  the  premises,  but  only  with  tne 
actual  receipts  from  the  property. — Lawrence  v. 
Rector,  137  U.  S.  139,  11  S.  Ct.  33,  34  L.  Ed. 
tjOO. 

^s>142»  GxoiindB    for    eompensatioii   for 
improTements  or  taxes  paid* 

See  17  Cent  Dig.  Eject  99  472.  476,  477.  483-501. 

Though  a  diligent  Inspection  of  the  records 
would  have  revealed  an  outstanding  paramount 
title,  a  purchaser  of  land  who  has  honestly  paid 
the  purchase  money  without  any  notice  of  such 
title,  and  without  any  cause  to  suspect  its  ex- 
istence, is  nevertheless  a  purchaser  in  "good 
faith,"  within  the  meaning  of  Rev.  Code,  §  1557, 
which  permits  defendants  in  ejectment,  who 
have  acquired  land  in  "good  faith"  to  recover 


the  value  of  improvements  made  by  them.~ 
Canal  Bank  v.  Hudson,  111  U.  S.  66,  4  S.  Ct 
303,  28  L.  Ed.  354. 

In  an  action  to  foreclose  a  trust  deed,  it 
appeared  that  defendants  claimed  title  under  a 
deed  of  trust  executed  after  the  original  bill  in 
the  suit  was  filed,  and  before  the  grantor  in 
such  deed  was  served  with  process  in  this  suit 
Afterwards  a  supplemental  bill  was  filed,  and 
defendants  were  served  with  process.  Held, 
that  defendants,  being  in  fact  purchasers  in 
good  faith,  were  not  chargeable  with  notice  of 
the  intention  of  plaintiffs  to  bring  this  suit, 
within  the  provisions  of  Rev.  Code  1871,  c  17. 
art.  4,  §  1557,  in  regard  to  allowances  for  im- 
provements on  land  to  purchasers  in  good  faith, 
until  they  were  served  with  process  on  the  sup- 
plemental bill.— Id. 

As  title  to  land  known  to  be  valuable  for 
its  minerals  cannot  be  acquired  under  the  town- 
site  laws  (Rev.  St  tit.  32,  c.  8),  the  occupant 
of  a  town-site  lot  which  is  patented  to  plaintiff 
as  a  placer  mining  claim  had  no  color  of  title, 
and  consequently  cannot  claim  an  allowance  for 
his  improvements  under  the  act  of  Dakota  pn>- 
viding  that  in  an  action  for  the  recovery  of  real 
property  a  defendant  holding  under  color  of  ti- 
tle adversely  to  plaintiff,  in  good  faith,  must  be 
allowed  the  value  of  his  improvements  as  s 
counterclaim.— Deffeback  v.  Hawke,  115  U.  S. 
392.  6  S.  Ct.  95,  29  L.  Ed.  423.  affirming  Hawke 
V.  Deffebach,  4  Dak.  20,  22  N.  W.  480. 

Purchaser  of  an  infant's  inherited  real  prop- 
erty illegally  sold  by  the  widow  and  guardian  sd 
litem  lacks  that  good  faith  essential  under  Civ. 
Code  Porto  Rico,  §(  436,  437,  453,  to  entitle 
him  to  retain  on  eviction  the  revenue  for  the 
period  of  his  possession. — Longpr^  v.  Diaz,  35  S. 
Ct  731,  237  U.  S.  512,  59  L.  Ed.  1080. 

The  right  of  possessor  of  real  property  to 
retain  on  evictions  revenues  while  in  possession 
is  personal,  so  as  to  relieve  successors  in  title, 
possessing  in  good  faith  from  liability  on  evic- 
tion for  revenues  pending  their  possessioo. 
despite  bad  faith  of  their  ancestor  in  view  of 
section  444. — Id. 


VI*  EQUTTABItE  EJEGTMEHT. 

[No  paragraphs   or  references  in  this  Digest   But 
see  17  Cent.  Dig.  Eject.  8S  636-550.] 


ELASTIC  GOODS. 

Duty  on,  see  Customs  Duties,  ^=»34« 

ELECTION. 

Between  counts,  see  Indictment  and  Informs' 
.  tion,  ^=»132. 


ELECTION   OF   REMEDIES. 

Scope-Note. 

[TNCLUDES  choice  between  different  m^ans  of  redress  afforded  by  law  for  the  same 
injnry  or  different  forms  of  proceeding  on  the  same  cause  of  action ;  when  such  election 
is  allowed  or  required;    and  nature,  requisites,  operation,  and  effect  of  such  election. 

[For  related  matters  under  other  topioe,  see  oross-referenoes  after  analygis«] 


Analysis. 

3.  Inconsistency  of  alternative  remedies, 

7.  Acts  constituting  election. 

8.  Validity  and  finality  of  election. 

9.  In  general. 

10.  Mistake  or  ignorance  of  facts. 


Cross-References. 

Election  to  forfeit  contract  or  enforce  specific 
performance,  see  Specific  Performance,  ^=»4. 
In  admiralty,  see  Admiralty,  ^=»27-37. 


^^3.   Inconsistenoy  of  altermatlTe  rem- 
edies. 

See  18  Cent.  Dig.  Elect  of  Rem.  SI  S.  4. 

The  trostee  in  bankruptcy  does  not,  by  ob- 
taining a  judgment  against  the  bankrupt  for  the 
proceeds  of  a^  transfer  in  fraud  of  creditors, 
make  an  election  which  prevents  him  from  su- 
ing in  equity  to  set  aside  such  tran8fer.>-(1910) 
Thomas  v.  Sugarman,  30  S.  Ot.  650.  218  U.  S. 
129,  64  L.  Ed.  967,  29  L.  IC  A.  (N.  S.)  250, 
reversing  decree  Same  v.  Sugerman  (1907)  157 
F.  669,  85  C.  C.  A.  337,  15  L.  R.  A.  (N.  S.) 
1267. 

The  bringing  of  an  action  at  law  by  one 
partner  to  recover  damage  for  the  other's  breach 
of  contract  by  a  declaration  of  dissolution  fol- 
lowed by  exclusion  from  possession  is  not  such 
an  election  as  bars  a  right  to  sue  to  obtain  a 
decree  of  dissolution  and  an  accounting.— Zim- 
merman V.  Harding,  33  S.  Ct.  387,  227  U.  S. 
489,  57  li.  Ed.  608. 

Any  right  to  sue  on  a  supersedeas  bond 
on  wnt  of  error  from  the  federal  Supreme 
Court  to  review  a  judgment  of  a  state  court 
awarding  mandamus  to  recover  for  business 
losses  pending  the  writ  of  error,  by  defendant's 
refusal  to  obey  the  mandamus,  does  not  exclude 
the  right  to  sue  to  recover  for  damages,  if  such 
election  should  be  made.— Missouri  Pac.  R.  Co. 
V.  Lkrabee,  34  S.  Ct.  979,  234  U.  S.  459,  58 
L.  Ed.  1398,  reversing  judgment  Larabee  Flour 
Mills  Co.  V.  Missouri  Pac.  Ry.  Co.,  116  P.  901, 
85  Kan.  214. 

^=>7.  Acta   oonstltnting   election. 

See  18  Cent.  Dig.  Elect,  of  Rem.  S  12. 

The  prosecution  of  an  action  at  law  upon 
a  policy  of  fire  insurance  to  final  judgment, 
denying  recovery  upon  the  ground  that  the  pol- 
icy could  neither  be  recovered  upon  as  it  stood 
nor  be  helped  out  by  any  doctrine  of  the  com- 
mon law,  IS  not  an  election  which  bars  a  suit 
in  equity  to  reform  the  policy  so  that  it  will 
express  consent  to  concurrent  insurance,  and 
to  recover  upon  such  policy  as  reformed.  De- 
cree, Grand  View  Bldg.  Ass*n  v.  Northern  As- 
sur.  Co.  (Neb.  1905)  102  N.  W.  246.  affirmed.- 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Ass'n,  27  S.  Ct  27,  203  U.  S.  106,  51  L.  Ed. 
109. 


^=98.   Validity  and  finality  of  election. 

See  18  Cent.    Dig.   Elect,   of  Rem.    8S   13-13. 


— ^  In  seneraL 

See  IS  Cent.  Dig.  Elect,  of  Rem.  8S  13-15. 

A  suit  for  an  injunction  against  infringe- 
ment of  a  copyright,  in  which  an  accounting  of 
profits  is  asked,  but  in  which  no  evidence  of 
profits  is  offered,  or  any  decree  or  finding  made 
concerning  them,  but  in  which  a  decree  is  made 
for  an  injunction  only,  does  not  constitute  such 
an  election  of  remedy  as  will  preclude  a  subse- 
quent action  for  the  recovery  of  damages  for 
the  infringement.  Judgment  83  F.  1007,  28  C. 
C.  A.  253,  affirmed.— Brady  v.  Daly,  20  S.  Ct. 
62,  175  U.  S.  148.  44  U  Ed.  109. 


See  18  Cent  Dig.  Elect,  of  Rem.  i  18. 

Defendant  purchased  land  for  himself  ani 
plaintiff,  the  latter  having  sent  him  the  money 
for  his  half  interest.  Subsequently  defendant, 
who  had  the  active  management  of  the  invest- 
ment, induced  plaintiff,  who  lived  in  another 
city,  to  join  him  in  a  deed  of  the  land  to  B. 
at  a  slight  advance  over  what  they  paid.  Plain- 
tiff afterwards  found  that  defendant's  state- 
ments as  to  the  first  cost  of  the  land  were 
false,  and  that  the  consideration  in  the  deed 
from  them  to  R  had  been  altered  from  $6,000 
to  $10,000;  and  thereupon  defendant  induced 
B.  to  write  plaintiff  that  $6,000  was  the  real 
consideration,  and  that  defendant  had  acted 
honestly.  Heldy  that  the  facfr  that  plaintiff  at 
that  time  demanded  only  an  accounting  for 
money  claimed  to  be  due  him  by  defendant  on 
account  of  these  transactions  did  not  show  an 
election  to  let  the  sale  to  B.  stand,  which  would 
bind  him  on  his  subsequent  discovery  that  the 
sale  to  B.  was  merely  fictitious,  and  for  the 
purpose  of  placing  the  whole  title  in  defendant. 
—Dickson  V.  Patterson,  160  U.  S.  584,  16  S. 
Ct.  373,  40  L.  Ed.  543. 

The  seller  in  a  contract  of  conditional  sale 
does  not,  by  instituting  proceedings  to  enforce 
a  materialman's  lien,  based  upon  the  mistaken 
theory  that  the  title  has  passed  to  the  purchas- 
er, make  an  election  which  prevents  him  from 
bringing  suit  in  replevin  based  on  the  theory 
that  title  still  remains  in  the  seller.— William 
W.  Bierce  v.  Hutchins,  27  S.  Ct.  52i,  205  U. 
S.  340,  51  L.  Ed.  828. 
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ELECTIONS. 

Scope-Note, 

[INCLUDES  choice  by  popular  vote  at  general  or  special  elections  of  public  officers, 
and  determination  by  such  vote  ot  questions  submitted  thereto  in  general ;  nature  of  right 
of  suffrage  and  regulation  of  its  exercise  in  general;  constitutional  and  statutory  provi- 
sions relating  thereto ;  qualifications  and  registration  of  Toters ;  ordering  or  calling  elec- 
tions, regular  or  special,  and  notice  thereof;  election  districts  or  precincts,  election  offi- 
cers, and  places  and  times  of  voting;  nominations  and  ballots;  conduct  of  elections;  a»- 
certaining  results  and  making  returns  thereof;  proceedings  to  contest  result;  and  ?iola- 
tions  of  election  laws. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis, 

I.  Right  of  Suffrage  and  Regulation  Thereof  in  General. 
^=»2.  Power  to  confer  and  regulate. 
4.  Congress. 

11.  Operation  of  provisidhs  of  Constitution  of  United  States. 

12.  Denial  or  abridgment  on  account  of  race. 

19.  Power  to  require  registration  or  proof  of  qualifications. 

II.  Ordering  or  Calling  Election,  and  Notice. 

[No  paragraphs  or  references  in  this  Digest.    But  see  18  Cent.  Dig.  ElectioDS,  B 
19-39.] 

III.  Election  Districts  or  Precincts  and  Officers. 

^=9  53.  Compensation  of  officers. 
58.  Actions  against  officers. 

IV.  Qualifications  of 'Voters. 

«=»60.  Constitutional  and  statutory  provisions. 

V.  Registration  of  Voters. 

^s>99.  Registration  officers. 

104.  Liabilities. 

107.  Compelling  registration. 

VI.  Nominations  and  Primary  Elections. 

VII.  Ballots. 

[No  paragraphs  or  references  in  this  Digest.    But  see  18  Cent.  Dig.  Elections,  H 
137-1«8.] 

VIII.  Conduct  of  Election. 

INo  paragraphs  or  references  in  this  Digest.  But  see  18  Cent.  Dig.  Elections, 
§§  16U-205.] 

IX.  Count  of  Votes,  Returns,  and  Canvass. 

^=»  240.  Count  of  votes." 
241.  In  general. 

X.  Contests. 

XI.  Violations  of  Election  Laws. 

311.  Constitutional  and  statutory  provisions. 

318.  Fraud. 

324.  Criminal  prosecutions. 

328.  Indictment  or  information. 


Cross-References. 

• 

Corporate  elections,  see  Corporations,  ^=»283- 

292. 
Presidential   electors,   see   United    States,   ^=» 

25. 
Prohibiting    federal    officers    from    contributing 

to  political  funds,  sec  United  States,  ^=:»52. 
Senators,  see  United  States,  ^s»ll.  . 


Submitting  questions  to  Toters  as  delegatioo  ol 
legislative    powers,    see   Constitutional   Law, 


To  determine  particular  quettioni. 
See- 
Counties,  ^=s>2!d,  154. 
Municipal  Corporations,  ^=9918. 
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ELECTIONS,  I-UI 


^ss>Q3 


X.  RIGHT  OF  SITFTRAOE  AND  BEOV- 
ULTION  THEREOF  IK  GENERAX*. 

Jarisdiction  of  federal  court  of  action  for  denial 
of  rights  under  election  laws,  see  Courts, 
282. 

Partiia  invalidity  of  statute,  see  Statutes, 
64. 

^s»2.  Power  to  eoiif  er  and  rosvlato. 

See  Ig  Gent  Dig.  BlecUone,  K  2-6. 


—»  OoBSvess* 

See  IB  Cent.  Dig.  Blectioni^  |  t. 

Under  Const,  art.  1,  |  4,  providing  that 
'the  times,  places,  and  manner  of  holding  elec- 
tions for  senators  and  representatives  shall  be 
prescribed  in  each  state  by  the  legislature  there- 
of, bat  congress  may  at  any  time  make  or  alter 
such  regulations,  exceot  as  to  the  place  of 
choosing  senators,'*  Aew,  that  congress  has  the 
power  to  legislate  for  the  i^rotection  of  all  per- 
sons in  their  right  to  vote  m  national  elections. 
^Ku-Kluz  Cases,  110  U.  S.  651,  4  S.  Ct  152, 
28  L.  Ed.  274. 

The  provision  which  is  made  by  Rev.  St. 
U.  S.  S  5507  [U.  S.  Oomp.  St.  1901,  p.  3712], 
for  the  punishment  of  individuals  who,  by 
means  of  bribery,  prevent  persona  to  whom  the 
right  of  suffrage  is  guarantied  by  Const  U.  S. 
il^end.  15.  from  exercising  that  right,  cannot 
be  sustained  as  an  exercise  of  the  power  grant- 
ed to  Congress  by  such  amendment  to  prevent 
the  denial  of  such  right  by  state  action.— James 
T.  Bowman,  23  S.  Ct.  678,  190  U.  S.  127,  47 
U  Ed.  979. 

The  right  to  have  one's  vote  at  an  election 
for  member  of  Congress  counted  is  as  open  to 
protection  by  Congress  as  is  the  right  to  vote 
itself.— United  SUtes  v.  Mosley,  35  S.  Ct  904, 
288  U.  S.  883,  59  L.  Ed.  1355. 

^3»11«  Operation  of  proTisiona  of  Ooa- 
stitntioa  of  tJiiited  States. 

IS  Cent  Dig.  Elections.  8  8. 


Const  Amend.  15,  providing  that  "the  right 
of  dtisens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States, 
or  b^  any  state,  on  account  of  race,  color,  or 
previous  condition  of  servitude,"  gives  the  negro 
the  right  to  vote  in  any  state  which  may  by 
its  laws  confine  that  right  to  white  persons. — 
Ku-Klux  Cases,  110  U,  S.  651,  4  a  Ct  152, 
28  U  Ed.  274. 

The  ri|rht  to  vote  secured  by  Const  U.  S. 
Amend.  1^  against  denial  on  account  of  race, 
color,  or  previous  condition  of  servitude,  ex- 
tends to  municipal  corporations. — Myers  v.  An- 
derson, 35  S.  Ct  932.  238  U.  S.  368,  59  U 
E2d.  1349,  affirming  judgment  (G.  C.)  Anderson 
T.  Myers,  182  F.  223. 

#3»12.  Denial  or  abridsmont  on  aooonnt 
of  raoe. 

See  18  Cent.  D^g.  Blections,  S  8> 

The  exemption  from  literacy  test  prescribed 
by  1910  amendment  of  Const  Okl.  art  3,  {  4a, 
as  condition  for  voting,  is  an  abridgment  of  the 
right  to  vote  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude,  contrary  to  Const 
U.  S.  Amend.  15.— Guinn  v.  United  States,  35 
S.  Ct  926,  238  U.  S.  347,  59  L.  Ed.  1340,  L. 
B.  A.  1916A,  1124. 

Conferring  the  right  to  register  and  vote 
at  city  election  in  Annapolis,  as  is  done  by 
Laws  Md.  1908,  c.  525.  on  all  citizens  who, 
prior  to  January  1.  1868,  are  entitled  to  vote 
in  state,  abridges  the  right  to  vote  on  account 
of  race,  color,  or  previous  condition  of  servitude 
in  violation  of  Const  U.  S.  Amend.  15.— Myers 
▼.  Anderson.  35  S.  Ct  932,  238  U.  S.  368,  59 
L.  Ed.  1349,  affirming  judgment  (C.  C.)  An- 
derson V.  Myers,  182  P.  223. 


Power  to  ro^nlire  recistration  or 
proof  of  qnalifloationa. 

See' IS  Cent  Dig.  Elections*  |  14, 

The  federal  Constitution  is  not  violated  by 
the  provision  of  Laws  Md.  1902,  p.  202,  c.  133, 
requiring  persons  coming  into  the  state  to  re- 
side to  make  a  declaration  of  their  intention  of 
becoming  citizens  and  residents  of  the  state  be- 
fore they  can  claim  the  right  to  be  registered 
as  voters,  as  applied  to  persons  who  have  mov- 
ed into  the  state  since  the  act  went  into  effect 
Judgment  56  A.  543,  66  L.  IL  A.  398.  108  Am. 
St  Bep.  379,  affirmed.— Pope  v.  Williams,  24 
S.  Ct  673,  193  U.  S.  621,  48  L.  Ed.  817. 

H.   ORDEBIHG  OR  OAJXIHO  ELEO- 
TIOH,  AND  NOTIOE. 

[No  paragraphs  or  references  In  this  Digest    But 
•ee  18  Cent  Dig.  Bleotions,  H  19-89.] 

m.  ELECTION   DISTBI0T8    OB   PBE- 
OINGTS  AMD  OFFIOERS. 

^=»53.  Oompeiuuitiom  of  oflBleera. 

See  18  Cent  Dig.  Elections,  H  49,  60. 

Rev.  St  S  2026,  makes  it  the  duty  of  the 
chief  supervisor  to  prepare  all  necessary  in- 
structions for  the  use  and  direction  of  the  su- 
pervisors; but  section  2031,  prescribing  his 
tees,  makes  no  mention  of  compensation  for 
services  of  this  description,  but  makes  an  allow- 
ance of  15  cents  per  folio  for  a  copy  "of  any 
paper  on  file"  in  his  office.  Held,  that  the 
printing  of  such  instructions  was  a  proper 
charge  against  the  government,  and  that  for 
preparing  them  he  was  entitled  to  15  cents  joer 
folio,  but  that  he  was  not  entitled  to  a  similar 
charge  for  each  copy  furnished  to  supervisors, 
as  the  instructions  were  not  origiilal  documents, 
and  could  not  be  considered  as  copies  of  papers 
on  file.— United  States  v.  McDermott  140  U.  S. 
151,  11  S.  Ct  746,  35  L.  Ed.  891,  modifying 
judgment  (C.  C.)  McDermott  v.  Umted  States, 
40  F.  217. 

Rev.  St  S  2026,  makes  it  the  duty  of  the 
chief  supervisor  of  elections  to  prepare  and 
furnish  all  books,  blanks,  etc.,  for  the  use  and 
direction  of  the  supervisors,  and  to  receive,  pre- 
serve, and  file  all  oaths  of  office  of  the  super- 
visors. Section  2031  provides  that  there  snail 
be  allowed  and  paid  to  the  chief  supervisor  for 
his  services  as  such  officer  compensation  *'apart 
from  and  in  excess  of  all  fees  allowed  by  law 
for  the  performance  of  any  duty  as  circuit 
court  commissioner."  Held  that,  though  he  was 
not  authorized  as  chief  supervisor  to  adminis- 
ter such  oaths,  he  was  entitled  as  supervisor 
to  the  ordinary  fee  for  drawing  the  oaths,  and 
as  court  commissioner  to  the  fee  for  adminis- 
tering them.— Id. 

So  far  as  special  instructions  issued  by  him 
to  supervisors  are  original,  he  is  entitled  to 
charge  15  cents  per  fouo;  but,  so  far  as  they 
are  copies,  he  is  entitled  only  to  the  expense 
of  printing.— Id. 

Rev.  St.  i  2026,  provides  that  the  chief  su- 
pervisor  shall  receive  the  applications  of  all 
parties  for  appointment  shall  present  such  ap- 
plications to  the  judge,  and  furnish  information 
to  him  in  respect  to  the  appointment  by  the 
court  of  such  supervisors,  ana  shall  receive,  pre- 
serve, and  file  all  their  oaths  of  office.  Held 
that  though  it  was  proper  for  him  to  notify 
them  of  their  appointment  he  could  not  in  the 
absence  of  a  statutory  provision,  receive  com- 
pensation therefor.— Id. 

Where  the  attomejr  general  requires  the 
chief  supervisor  to  furnish  copies  of  the  oaths 
of  office  of  supervisors,  the  government  cannot 
claim  that  they  were  unauthorised  to  avoid 
paying  for  them. — Id. 

So,  too,  he  having  been  instructed  to  fur- 
nish certificates  to  the  deputy  marshals*   and 
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snpiervisors*   accounts,  he  is  entitled   to  com- 
pensation therefor.-— Id. 

Though,  by  Rev.  St.  {  9i7,  a  commissioner 
is  allowed  the  compensation  allowed  clerks  for 
the  same  service,  and  b^  section  828  the  latter 
are  allowed  mileage,  still,  the  chief  supervisor 
having  attended  court  to  furnish  information 
in  respect  to  the  appointment  of  supervisors 
in  his  capacity  as  chief  sunervisor,  he  cannot 
claim  mileage  in  the  absence  of  a  statutory  pro- 
vision therefor. — Id. 

The  chief  supervisor  being  required,  by  Rev. 
St.  I  2026,  to  cause  the  names  of  those  on  the 
list  of  electors  whose  right  to  register  and  vote 
is  honestly  doubted  to  be  verified  by  proper  in- 
quiry and  examination,  he  may,  in  his  capacity 
as  commissioner,  administer  oaths  to  such  per- 
sons as  a  proper  method  of  inquiry  and  exami- 
nation, and  receive  a  fee  of  10  cents  for  such 
oath  and  15  cents  for  his  jurat. — Id. 

Although  Rev.  St.  §  2026,  provides  that  the 
chief  supervisor  shall  receive  the  applications  of 
all  parties  for  appointment  to  supervisorships, 
and  upon  the  opening  of  the  circuit  court  shall 
present  such  applications  to  the  judge  thereof, 
and  furnish  information  to  him  in  respect  to  the 
appointment  by  the  court  of  such  supervisors, 
still,  as  he  is  not  included  in  the  provision  of  five 
dollars  per  diem  to  each  supervisor  of  election 
and  each  special  deputy  marshal,  allowed  by 
section  2031,  and  there  is  no  other  provision 
therefor,  he  cannot  recover  for  such  ser\''ices. 
—Id. 

While  the  indexing  of  appointments  of  su- 
pervisors is  proper,  and  should  be  allowed  for  at 
15  cents  per  folio,  there  is  no  necessity  for  re- 
cording them,  and  a  charge  therefor  should  be 
disallowed.— United  States  v.  Poinier,  140  U.  S. 
160,  11  S.  Ct.  752,  35  L.  Ed.  395,  reversing 
judgment  (D.  C.)  40  F.  139. 

Under  the  requirement  of  Rev.  St.  §  2026, 
that  the  chief  supervisor  prepare  and  furnish  all 
necessary  books,  forms,  blanks,  and  instructions 
for  the  use  and  direction  of  supervisors,  what 
shall  be  deemed  necessary  forms  and  blanks 
must,  to  a  certain  extent,  be  left  to  the  court 
passing  on  k  claim  for  the  expense  of  printing 
them,  and  such  allowance  will  not  be  disturbed 
unless  its  discretion  was  abused.— Id. 

Rev.  St.  I  2031,  allows  the  chief  supervisor 
of  elections,  '*for  filing  and  caring  for  every 
return,  report,  record,  document,  or  other  paper 
required  to  be  filed  by  him  under  an^  of  the 
preceding  provisions,  10  cents."  Section  2026 
provides  that  he  '*shall  receive  the  applications 
of  all  parties  for  appointment,"  and  shall  pre- 
sent such  applications  to  the  judge,  and  "furnish 
information  to  him  in  respect  to  the  appoint- 
ment by  the  court  of  such  supervisors  of  elec- 
tion." Heldf  that  it  was  proper  to  charge  for 
filing  the  recommendations  of  the  agents  or  com- 
mittees of  each  political  party,  but  that  there 
was  no  necessity  for  recording  them,  and  charges 
therefor  shoujd  not  be"  allowed. — Id. 

Under  Rev.  St.  |  2026  (providing  that  the 
chief  supervisor  of  elections  shall  prepare  and 
furnish  blanks  and  instructions  to  the  super- 
visors of  elections ;  shall  require  of  them,  when 
necessary,  lists  of  the  persons  who  may  register 
and  vote,  and  cause  the  names  of  any  on  such 
lists  whose  right  to  vote  is  doubted  to  be  veri- 
fied; and  shall  receive,  preserve,  and  file  all 
certificates,  returns,  reports,  and  records  con- 
templated or  made  requisite  by  the  provisions 
of  the  act),  and  Id.  |  2031  (providing  that  there 
shall  be  allowed  the  chief  supervisor,  in  addition 
to  his  fees  as  circuit  court  commissioner,  for 
filing  and  caring  for  every  return,  report,  record, 
document,  or  other  paper  required  to  be  filed  by 
him,  10  cents,  and  for  entering  and  indexing 
the  records  of  his  office,  15  cents  per  folio), — 
such  sections  being  part  of  Act  May  31,  1870 
(16  Stat.  140),  the  object  of  which  was  declared 
in  its  title  to  be  **to  enforce  the  rights  of  citi- 
sens  of  the  United  States  to  vote  in  the  several 


states  of  the  Union,  and  for  other  purposes"— 
the  chief  supervisor  cannot  copy  the  lists  of 
voters  which  he  may  require  of  the  supervisors, 
and  receive  therefor  15  cents  per  folio,  as  for 
entering  and  indexing  the  records  of  his  office.— 
Sherman  v.  United  States,  155  U.  &.  673,  15  S. 
Ct.  234,  39  L.  Ed.  307. 

To  entitle  a  chief  supervisor  to  compensa- 
tion for  services  it  must  appear  that  they  were 
required  by  Rev.  St.  §§  2020,  2026.  or  were  nec- 
essarily performed  in  the  proper  execution  of  the 
duties  therein  prescribed,  and  that  his  charges 
therefor  are  covered  by  section  2031,  or  that  by 
analogy  to  some  other  service  he  is  entitled  to 
make  a  corresponding  charge. — Dennison  v. 
Unitedi  States,  18  S.  Ct.  57,  168  U.  S.  241.  42 
L.  Ed.  453. 

The  chief  supervisor  is  not  entitled  to  pay- 
ment for  making  copies  of  applications  from  dif- 
ferent cities  for  the  appointment  of  supervisors, 
to  be  annexed  to  the  reports  made  to  the  judge. 
-Id. 

He  is  not  entitled  to  fees  for  entering  and 
indexing  special  letters  of  instruction  to  each  lo- 
cal supervisor,  they  being  no  proper  part  of  the 
records  of  his  office,  nor  is  he  entitled  to  fees  for 
entering  and  indexing  special  reports  of  the  su- 
pervisors of  election. — Id. 

The  chief  supervisor  is  not  entitled  to  fees 
for  entering  and  indexing  reports  made,  on  pres- 
entation of  applications  for  the  appointment 
of  supervisors  of  elections,  to  furnish  informa- 
tion to  the  judge  in  respect  to  the  qualifica- 
tions of  each  applicant.— Id. 

He  is  not  entitled  to  fees  for  entering  and 
indexing  pay  rolls  of  supervisors  of  election,  or 
for  entering  and  indexing  applications  for  ap- 
pointments as  supervisors.— Id. 

He  is  entitled  to  an  allowance  of  one  folio 
only  for  each  oath  by  a  supervisor. — Id. 

He  is  not  entitled  to  compensation  for  en- 
tering and  indexing  depositions  and  evidence 
taken  in  the  matter  of  a  claim  made  that  cer- 
tain supervisors  had  been  unable  to  discharge 
the  duties  at  their  office  owing  to  violence  or 
threats  of  violence. — Id. 

The  chief  supervisor  is  entitled  to  charge  15 
cents  a  folio  for  drawing  instructions  to  super- 
visors relative  to  their  duties. — Id. 

An  item  for  auditing  claims  of  and  drawing 
pay  rolls  of  supervisors  for  their  claims  for  serv- 
ices, and  certifying  them  to  the  marshal  for  pay- 
ment, should  be  allowed,  the  account  being  veri- 
fied by  the  oath  of  the  claimant,  and  the  item 
having  been  allowed  by  the  district  court,  and 
the  government  not  having  shown  that  the  claim- 
ant charged  for  an  excessive  number  of  folios. — 
Id. 

The  chief  supervisor  is  ndt  entitled  to  fees 
for  making,  .entering,  and  indexing  mail  lists, 
containing  supervisors'  names  and  post-office  ad- 
dresses, with  columns  for  checking  matter  sent 
out  by  mail,  and  receiving  lists. — Id.  . 

Rev.  St.  I  2027,  requiring  the  commission- 
ers to  forward  to  the  chief  supervisor  all  oaths 
of  office  administered  to  any  supervisor  of  elec- 
tion in  order  that  they  may  be  properly  preserv- 
er and  filed,  does  not  entitle  the  chief  supervisor 
to  compensation  for  entering  and  indexing  such 
oaths.— Id. 

The  approval  of  the  accounts  of  a  chief 
supervisor  of  election  by  the  district  court  mere- 
ly shows  that  the  services  were  rendered  as 
stated  in  the  accounts,  and  that  in  certain  mat- 
ters of  discretion  the  discretion  was  properly 
exercised. — Id. 

^=s»58.  Aotions  aeainst  oAoers. 

See  18  Cent.  Dig.  Elections.  S  64. 

An  allegation  that  the  plaintiff  was  a  duly* 
qualified  elector,  but  without  any  allegation 
that  he  was  ever  registered  as  such,  is  insuffi- 
cient to  state  a  cause  of  action  for  unlawfully 
rejecting  his  vote,  under  Const*  S.  C  art.  8,  S 
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3,  and  Rev.  St  1893,  I  132,  making  it  necessary 
to  be  registered  in  order  to  be  entitled  to  vote. 
—Wiley  V.  Sinkler,  21  S.  Ct.  17,  179  U.  S.  B8, 
45  L.  Ed..  84. 

IV.   QI7ALIFIOATIONS  OF  VOTERS. 

^=»60.  Gonstitnttonal  and  statutory  pro- 
▼iftions. 

See  18  Gent  Dig.  Elections,  S  56. 

Act.  Cong.  March  22,  1882,  amending  Rev. 
St.  §  6352,  in  reference  to  bigamy,  etc.,  pro- 
vides, by  section  8,  that  *'no  polygamist,  biga- 
mist, or  any  person  cohabiting  with  more  than 
one  woman,  and  no  woman  cohabiting  with  any 
of  the  persons  described  as  aforesaid  in  this  sec- 
tion, in  any  territory,  •  <  <  shall  be  enti- 
tled to  vote  at  any  election  held  in  any  snch  ter- 
ritory," etc.  Held,  that  any  person  is  a  biga- 
mist or  polygamist,  wJLthin  the  meaning  of  the 
act  who,  at  the  time  he  presents  himself  for 
registration  as  a  voter,  has  a  plurality  of  wives, 
though,  since  the  passage  of  the  act,  he  may  not 
have  cohabited  with  more  than  one  of  them. 
Such  act  is  not  ex  post  facto  or  retrospective 
in  its  operation,  since  it  does  not  prescribe  an 
additional  penalty  for  the  offense  of  polygamy, 
but  simply  makes  the  continuance  of  the  polyga- 
mous relation  a  disqualification  from  voting. — 
Murphy  v.  Ramsey,  114  U.  S.  15,  5  S.  Ot  747, 
29  L.  Ed.  47. 

The  statute  of  Idaho  is  not  rendered  nuga- 
tory by  Act  Cong.  March  22,  1882  (22  Stat  31), 
which  declares  that  *'no  polygamist,  bigamist,  or 
any  person  cohabiting  with  more  than  one  wo- 
man ♦  ♦  •  in  any  territory  •  ♦  ♦  shall 
be  entitled  to  vote  at  any  election  held  in  any 
such  territory  ♦  •  •  or  be  eli^ble  for  elec- 
tion or  appointment  to,  or  be  entitled  to  hold, 
any  office  or  place  of  public  trust,"  etc.,  as  the 
territorial  statute  is  broader  than  the  federal 
statute,  and  therefore  does  not  cover  the  same 
subject— Davis  v.  Reason,  133  U.  S.  333,  10  S. 
Ct  299,  33  L.  Ed.  637. 

V.  REGISTRATION   OF  VOTERS. 

Equal   protection   of   laws,   see   Constitutional 

Law,  <d=»225. 
Persons  entitled  to  question  constitutionality  of 

statute,  see  Constitutional  Law,  ^s»42. 

^=»00.  Resistration  officers.  ' 

See  18  Cent  Dig.  Elections,  S9   98-102. 

<3=>104.  IflabiUties. 

See  18  Cent.  Dig.  Elections,  8  102. 

Section  8,  Act  Cong.  March  22,  1882,  amend- 
ing Rev.  St  S  5352,  provides  that  **no  polyga- 
mist, bigamist,  or  any  person  cohabiting  with 
more  than  one  woman,  and  no  woman  cohabiting 
with  any  of  the  persons  described  as  aforesaid 
in  this  section,"  shall  be  entitled  to  vote  at  any 
election  in  said  territory.  Held,  that  a  pedtion, 
in  an  action  for  refusal  to  register  plaintiff, 
which  alleges  that  plaintiff  *'is  not.  and  never 
has  been,  a  bigamist  or  polygamist  ;  that  she 
is  the  widow  of  a  named  person ;  and  that,  since 
the  death  of  said  person,  she  has  not  cohabited 
with  any  man, — sufficiently  excludes  plaintiff 
from  the  disqualification  of  the  act. — Murphy  v. 
Ramsey,  114  U.  S.  15,  5  S.  Ct  747,  29  L.  Ed. 
47. 

So,   also,   does   a   complaint   alleging  that 

glaintlff  is  the  wife  of  a  certain  man;  that  she 
as  not,  on  or  since  the  date  of  the  passage  of 
the  act,  cohabited  with  any  bigamist,  polygamist, 
or  with  any  man  cohabiting  with  more  than  one 
woman ;  and  that  she  is  not  and  never  has  been 
a  bigamist  or  polygamist— Id. 

Act  Cong.  March  22,  1882,  amending  Rev. 
St  i  5352,  in  reference  to  bigamy,  etc.,  provided, 
by  section  9,  that  all  the  registration  and  elec- 
tion offices  of  the  territory  of  Utah  were  va- 


cant, and  that  the  duties  relating  to  the  regis- 
tration of  voters,  the  conduct  of  elections,  the 
receiving  or  rejection  of  votes,  the  canvaissing 
and  returning  of  the  same,  and  the  issuance  of 
certificates  of  election,  should,  until  other  pro- 
visions were  made  by  the  legislative  assembly, 
be  performed  under  the  existing  laws  of  the 
United  States  and  the  territory  by  persons  ap- 
pointed by  a  board  of  five  persons.  The  section 
further  provided  that  said  board  should  canvass 
the  returns  of  the  votes  at  elections  for  the 
legislature,  and  issue  certificates  of  election, 
and  that  such  board  should  not  exclude  any 
person  from  the  polls  on  account  of  opinions 
on  the  subject  of  bigamy  or  polygamy.  Held, 
that  such  board  has  no  power  over  the  registra- 
tion of  voters,  and  no  authority  over  the  offi- 
cers appointed  by  them  to  perform  the  duties  in 
relation  thereto;  and  that  therefore,  a  rule  pro- 
mulgated by  the  board  for  the  government  of 
registration  officers,  in  pursuance  of  which  such 
officers  refused  to  register  plaintiffs,  did  not 
enable  plaintiffs  to  bring  an  action  for  such 
refusal  against  the  board.— Id. 

Where  the  complaint  in  an  action  against  . 
registration  officers  for  refusal  to  register  plain- 
tiffs as  voters,  alleges  that  plaintiffs  had  all  the 
qualifications  of  votfifs,  and  that  the  refusal  of 
defendants  was  wrongful  and  malicious,  a  de- 
murrer to  the  complaint  should  be  overruled. 
-Id. 

State  election  officials,  who,  conforming  to  a 
state  statute,  deprive  negro  citizens  of  their 
right  to  vote  secured  by  Const  U.  S.  Amend. 
15,  are  liable  to  such  citizens  for  resulting  dam- 
ages by  Rev.  St.  fi  1979  (Comp.  St.  1913,  i 
3932).— Myers  v.  Anderson,  35  S.  Ct.  932,  238  U. 
S.  368,  59  L.  Ed.  1349.  affirming  judgment  (C. 
C.)  Anderson  v.  Myers,  182  F.  223. 

The  invalidity  of  provisions  of  Laws  Md. 
1908,  c.  525,  prescribing  qualifications  for  voters 
at  municipal  elections  not  naturalized,  does  not 
relieve  the  election  officers  appointed  under  that 
statute  from  liability  under  Rev.  St.  f  1979 
(Comp.  St  1913,  I  3932),  for  denying  right  to 
vote  at  such  election  to  negro  citizens  contrary 
to  Const  U.  S.  Amend.  15.— Id. 

^=»107.  CompeUlms  resistration. 

See  18  Cent  Dig.  Elections,  8  104. 

The  inadequacy  of  the  relief  which  can  be 
afforded  by  its  decree  will  preclude  a  court  of 
equity  from  compelling  a  county  board  of  reg- 
istrars to  enroll  a  negro  upon  the  voting  lists, 
where  the  refusal  to  register  him  is  alleged  to  be 
a  part  of  a  general  scheme  by  the  white  popu- 
lation of  the  state,  and  the  state  itself,  to  dis- 
franchise a  large  part,  if  not  all,  of  the  negroes 
within  the  state.— Giles  v.  Harris,  23  S.  Ct  6^9, 
189  U.  S.  475,  47  L.  Ed.  909. 

Equity  will  not  compel  a  county  board  of 
registrars  to  enroll  a  negro  bn  the  voting  lists 
as  a  duly  qualified  voter,  under  the  registration 
provisions  of  Const  Ala.  art  8,  where  the  main 
object  of  the  bill  is  to  have  these  registration 
provisions,  upon  which  the  right  to  register  is 
founded,  declared  void  as  a  fraud  upon  the  fed- 
eral constitution,  because  of  discrimination 
against  negroes,  since,  if  that  is  the  character 
of  these  provisions,  the  court  will  not  require 
officials  to  proceed  to  act  under  them.— Id. 

VI.  NOMIlf  ATIONS  AND  PBIMAB7 
ELECTIONS. 

See  18  Cent  Dig.  Elections,  S8  114-136. 

Termination  of  office  as  abating  suit  relating  to 
certification  of  names  of  nominees,  see  Abate- 
ment and  Revival,  ^=»45. 

Want  of  controversy,  as  ground  for  dismissal 
of  appeal  in  suit  relating  to  certification  oi) 
names  of  nominees,  see  Appeal  and  EnV>r, 
€=>781. 
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Vn.  BAXXOT8. 

[No  paragraphs  or  references  In  this  Digest   Bvt 
sea  IB  Cent.  Dig.  BlecUons,  H  137-168.] 

VHX  OONBUCT  OF  IXEOTXOH. 

tNo  paragraphs  or  references  In  this  Digest    But 
see  IB  Cent  Dig.  Elections,  IS  169-205.] 

XSu  OOUVT  OF  VOTES,  BETUBNS, 
AND  OANVABS. 

Conspiracy  to  falsify  poll  books,  see  CJonspiracy, 
<&=>34,  43. 

^=s>Z40.  Oonnt  of  TOtes. 

See  18  Cent  Dig.  Blections,  H  TlS^ttL 


—  la  general. 

See  IB  Cent  Dig.  Elections,  I  218. 

Code  Tenn.  1884^  f  1068^  which  provides 
that  "when  the  election  is  finished  the  return- 
ing officer  and  judges  shall,  in  the  prestoce  of 
such  of  the  electors  as  may  choose  to  attend, 
open  the  box  and  read  aloud  the  names  of  the 
persons  which  shall  appear  in  each  ballot," 
does  not  require  that  the  box  shall  be  opened  at 
the  place  where  the  election  is  held^  or  that  it 
shall  not  be  removed  therefrom  until  the  votes 
cast  are  counted.— United  States  ▼.  Brewer,  138 
U.  S.  278, 11  S.  Ct  538,  35  L.  Ed.  190. 

X.  CONTESTS. 

See  18  Cent  Dig.  Elections,  SI  I4B-834. 

EHection  to  determine  location  of  oonnty  seat, 
see  Counties,  ^=^29. 

XI.  VIOULTIOHS  OF  SLECTIOH  liAWS. 

See  Conspiracy,  ^=»2S,  29. 

Jurisdiction  of  state  court  to  punish  fraud- 
ulent voting  for  preSsidential  electors,  see  Crim- 
inal Law,  ^Es»95. 

limitations  applicable  in  federal  court  in  ac- 
tion for  assault  to  prevent  voting,  see  Courts, 
^=»375. 

Review  on  habeas  corpus,  see  Habeas  Corpus, 
^=s>92. 

^=»311.  Coitstitiitioiud     and      statutory 
proTislons. 

Sss  IS  Cent  Dig.  BlecUons,  |  8SC 

Rev.  St  M  5612,  5615,  providing  for  the 
indictment  of  election  officers  for  misconduct 
at  elections  of  members  of  congress,  is  not  re- 
pugnant to  or  in  violation  of  the  constitution  of 
the  United  State8.--United  States  y.  Oale,  109 
U.  &  65,  3  S.  Ct  1,  27  l4  Bd.  857. 


The  operation  of  Rev.  St  U.  S.  |  5507  [U. 
S.  Comp.  St  1901,  p.  3712],  which  was  mani- 
festly enacted  to  punish  the  oribery  at  all  elec- 
tions, state  and  federal,  of  persons  guarantied 
the  right  to  vote  by  Const  U.  S.  Amend.  15, 
cannot  be  limited  by  judicial  ^construction,  for 
the  purpose  of  sustaining  Its  constitutionality, 
to  the  bribery  of  voters  at  elections  for  federal 
officers.— James  v.  Bowman,  23  &  Ct.  678^  190 
U.  S.  127,  47  L.  Bd.  979. 

^=s>818.  Frand. 
See  IS  Cent  Dig.  Elections,  |  MS. 

The  removal  of  a  ballot  box  before  It  is 
opened,  no  fraud  being  charged  or  intent  to 
affect  the  election,  is  not  an  indictable  offense, 
under  Rev.  St  I  5515,  making  it  a  crime  for  the 
officer  of  an  election  for  member  of  congress 
to  do  knowingly  any  act  unauthorised  by  state 
or  federal  law,  "with  the  intent  to  affect  any 
such  election  or  the  result  thereof."— United 
States  V.  Brewer,  139  U.  S.  278,  11  S.  Ct.  638^ 
35  L.  Ed.  190. 

^=»324.  Cria&iaal  pvoseeutioaa. 

See  U  Cent  Dig.  Elections,  SI  361-t6S,  KS-SO. 


— -  ladlotaieBt  9»  iaf  < 

See  IB  Cent  Dig.  Elections,  A  165.  IST-SO. 

The  offense  of  fraudulently  registering  as  a 
voter  and  illegally  voting  at  an  election  for  a 
member  of  congress  may  be  punished  by  imf- 
prisonment  in  the  penitentiary  for  a  period 
longer  than  one  year,  and  is  an  infamous  crime, 
within  the  meaning  of  the  fifth  amendment  of 
the  United  States  constitution,  that  must  be 
prosecuted  by  indictment  ftnd  not  by  informa- 
tion.—Parkinson  V.  United  States,  ^21  U.  S.  281, 
7  S.  Ct  896,  30  li.  Ed.  959. 

It  is  not  sufficient  to  charge.  In  the  words 
of  the  statute  (Rev.  St  i  5511),  that  defendant 
knowingly  voted  in  the  name  of  another  "at  an 
election  for  representative  in  congress,"  when 
such  election  was  for  both  state  and  federsl 
officers;  for  this  does  not  show  that  he  may 
not  have  voted  for  state  officers  only.— Blits  v. 
United  States,  153  U.  S.  308,  14  S.  Ct  924,  88 
L.  Ed.  725. 

An  indictment  under  Rev.  St  |  5511.  toft 
unlawfully  interfering  with  the  officers  of  an 
election  for  representative  in  congress,  alleged 
that  defendant  unlawfully  earned  away  the 
ballot  box  containing  the  ballots ;  that  he  aided 
and  assisted  in  carrying  away  such  ballot  box; 
and  that  he  counseled  and  procured  the  canying 
away  of  such  ballot  box.  Held,  that  the  indict- 
ment charged  but  the  single  offense  of  inter> 
fering  with  the  officers  of  an  election.-^}onnorB 
V.  United  States,  158U.S.408,15&Ct.951« 
39  L.  Ed.  1033. 


ELECTRICITY, 


Scope^Note. 

[INCLUDBS  regulation  of  the  production  and  use  of  electricity,  and  of  machinery, 
Btructnree,  and  apparatus  employed  therein,  In  general;  supply  of  electricity  as  a  motive 
power,  or  for  illuminating,  heating,  or  other  purposes;  and  rights,  duties,  and  liabilities 
incident  thereto. 

[For  related  matters  under  other  topics,  •••  cross -refersneos  after  analysis.] 

Analysis, 

V/2-  Establishment  of  plant  by  public  authorities. 

2.  Electric  companies. 

4.  Franchises  and  privileges  in  general. 

12.  Injuries  incident  to  production  or  use. 

19.  Actions. 

CrosS'References. 


Ap^[>el]ate   Joiisdiction   in   action  to  restrain 

disconnection,  see  Courts,  #=:>382. 
Ck>ndemnation  of  pro^rty  for  ^rpose  of  supply- 


ing electricity,  see  Eminent  Domain,  _    __. 
Constitutional  guaranty  of  liberty  to  contract, 

see  Constitutional  Law,  ^s»89. 
Electric  railroads,  see  Street  Railroads. 


Equal  protection  oC  laws,  see  Constitutipna: 
Law,  «=s»240. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=:»128. 

Privileges  and  immunities,  see  Constitutional 
Law,  «=s»206. 

Telegraph  and  telephone  lines,  see  Telegraphs 
and  Telephones. 


^=»l)i.  SstabllsliaieBt  of  plant  by  pvb- 
lie  authorities. 

An  implied  contract  that  the  dty  will  not, 
for  20  years,  enter  into  the  business  of  com- 
mercial electric  lighting,  does  not  arise  from 
a  municipal  grant  to  certain  persons  under  the 
authority  of  Laws  Mo.  1891,  p.  60,  of  the  right 
to  erect  and  maintain  an  electric  light  plant 
for  that  period,  where  such  grant  is  not  ex 
dusive.  Decree  (C.  C.)  Southwest  Missouri 
Light  Co.  V.  City  of  Joplin,  113  F.  817,  revers- 
ed.— City  of  Joplin  v.  Southwest  Missouri  Light 
Co.,  24  S.  Ct.  43,  191  U.  S.  150,  48  L.  Ed.  127. 

^=»2.  Eleetrie  eompanies. 

9e%  18  Cent  Dig.  Electricity,  fifi  1-8. 


— ->  Franohises   and   priTileses   in 
Soneral. 

8«e  18  Gent  Di«.  Electricity.  S  1;    86  Cent  Die 
Mun.  Corp.  H  1482-1486. 

A  reservation  in  a  municipal  grant  of  a 
franchise  for  distribution  of  electricity,  that 
whenever  the  dty  council  declares  the  necessity 
of  removing  the  poles  from  the  public  highways 
the  grantee  shall  within  60  days  remove  the 
same,  does  not  indicate  that  the  franchise  was 
only  for  the  corporate  life  of  the  grantee. — Old 
Colony  Trust  Co.  v.  City  of  Omaha,  33  S.  Ct 
967,  230  U.  S.  100,  57  L.  Ed.  1410. 

A  municiiml  grant  of  a  franchise  to  do  a 
general  electric  light  business  in  Nebraska  in- 
cludes distribution  of  current  for  power  and 
heating  as  weU  as  lighting  under  the  inter- 
pretation of  the  franchise  by  the  city  and  gran- 
tee, in  view  of  decisions  of  Nebraska  courts  that 


the    practical    interpretation    of   contracts    is 
applicable  to  public  service  franchises. — Id. 

The  franchise  created  by  acceptance  of  c 
permit  given  by  a  city  under  authonty  of  Laws 
N.  Y.  1881^  c.  483,  laying  electric  conductors 
in  the  public  streets,  may  be  revoked  for  non- 
exercise,  where  for  many  years  after  judidal  de- 
cision as  to  the  validity  of  the  state  legislation 
authorizing  a  comprehensive  scheme  of  subway 
construction  the  grantee  made  no  attempt  to 
build  conduits  or  place  its  wires  under  the  city 
streets.— New  York  Electric  Lines  Co.  v.  Ehnpire 
City  Subway  Co.,  35  S.  Ct  72,  235  U.  S.  179, 
59  L.  Ed.  184,  Ann.  Cas.  1915A,  906,  affirming: 
judgments  125  N.  Y.  S.  1133,  140  App.  Div. 
934,  and  In  re  New  York  Electric  Lines  Co.,  94 , 
N.  B.  1056,  201  N.  Y.  321. 

^=»12.  Injnvies    iaeident    to    pvodvotioa 
or  use. 

Ste  18   Cent.   Dig.    Electricity.   H  6-11. 

^s>10.  — —  AetioBS. 

See  18  Cent  Dig.  Electricity,  I  U;    44  Cent  Dig. 
St  R.  R.  S  251. 

In  an  action  for  death  of  a  customer  of  a 
company  supplying  electricity  for  lighting  pur- 
poses, the  doctrine  of  res  ipsa  loquitur  applies 
where  the  accident  was  caused,  by  excessive 
current  in  the  secondary  wire  which  could  only 
be  caused  by  improper  converters  which  were 
wholly  within  the  control  of  the  company,  and 
the  converters  being  in  fact  found  out  of  order 
after  the  accident— San  Juan  Light  &  Transit 
Co.  V.  Requena,  32  S.  Ct  399,  224  U.  S.  89,  56 
L.  Ed.  680. 


ELECTRIC  RAILROADS. 


Master  and  Servant,  ^=»111. 
Railroads,  «s>33,  229,  254. 


This  Digest  is  eompiled  on  the 
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ELECTROCUTION. 

Dne  process  of  law,  see  Constitutional  Law, 

<g=5>270. 
Privileges   and   immunities,  see  Constitutional 

Law,  ^=s>206. 


■Nnniber 
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ELEEMOSYNARY  CORPORATIONS. 

See  Asylums. 

ELEVATORS. 

Grain  elevators,  see  Warehousemen. 
Passenger  elevators,  injuries,  see  Carriers, 
320. 

ELIGIBILITY. 

See  cross-references  under  Qualifications. 


ELKINS  ACT. 

See- 
Carriers,  ^s»23. 
Criminal  Law,  #=:>1172. 


EMBANKMENTS. 


See  Levees. 


EMBEZZLEMENT. 

Scope-Note, 

[INCLUDES  fraudulent  appropriation  of  personal  property  by  one  In  possession  there- 
of, to  whom  It  has  been  intrusted  by  or  for  the  owner,  as  bailee,  servant,  agent,  trustee, 
public  oflBcer,  etc. ;  nature  and  elements  of  the  crimes  of  embezzlement,  larceny  by  bailee, 
etc.;  nature  and  extent  of  criminal  responsibility  therefor,  and  grounds  of  defense;  and 
prosecution  and  punishment  of  such  acts  as  public  ofTenses. 

[For  rel«t«d  matters  under  other  topics,  see  cross-references  after  analysiej 


Analysis. 
3.  Elements  of  offenses, 

11.  Conversion  or  appropriation  of  property. 

12.  Embezzlement  by  particular  classes  of  persons. 
21.  Public  officers  or  employes. 

25.  Indictment  or  information. 
28.  Description  of  property. 

34.  Against  public  officer. 

35.  Issues,  proof,  and  variance. 

Cross-References, 


See- 
False  Personation. 
Larceny. 

Additional  imprisonment  in  lien  of  restoration 

of  sum  embezzled  as  imprisonment  for  debt, 

see  Arrest,  $=»3. 
By  army  officer,  see  Army  and  Navy,  ^==>36,  47. 
By  officer  of  bank,  see  Banks  and  Banking,  ^=^ 

256,  257. 
Civil  liability  for  conversion,  see  Trover  and 

Conversion. 
Discharge  of  bankrupt,  effect  on  debts  created 

by  embezzlement,  see  Bankruptcy,  ^=:>426. 


Dismissal  of  prosecution  without  prejudice  to 

civil  action,  see  Criminal  Law,  ^=>302. 
Due   process  of  law,   see  Constitutionai   Law, 

^==>257. 
Mail  matter,  see  Post  Office,  ^=s»41,  42. 
Remarks   of  judge  on  evidence,   see   Criminal 

Law,  ^=>656. 
Review   of  decisions,   see  Criminal   Ijaw,   ^=> 

1018. 
Right  to  money  embezzled,  see  Criminal  Law. 

e=»1221. 


^=:>3.  Elements  of  ofFenses. 

See  18  Cent  Dig.  Embez.  §fi  1,  3-10. 

^s>ll.  — —  OonTerslon  or  appropriation 
of  property. 

See  18  Cent  Dig.  Embez.  Sfi  9.  10. 

A  clerk  of  a  federal  district  court  cannot 
be  charged  with  embezzling  the  surplus  fees  and 
emoluments  of  his  office  until  he  refuses  or 
fails  to  make  his  half-yearly  return,  or  to  pay 
over  the  surplus  shown  to  exist  by  such  return 
or  the  audit  thereof,  even  if  such  surplus  fees 
and  emoluments  can  in  any  event  be  the  subject 
of  embezzlement.— United  States  v.  Mason,  31 
S.  Ct.  28,  218  U.  S.  517,  54  L.  Ed.  1133,  affirm- 
ing judgment  (O.  C.)  177  F.  552. 


^=»12.   Embesxlement        by 
classes   of   persons. 

See  18  Cent  Dig.  Embez.  fit  U-29. 


partionlar 


^s»21.  — —  Public   officers    or   employte. 

See  18  Cent.  Dig.    Embez.   fifi   24-29. 

Rev.  St.  {  3639,  provides  for  the  safe-keep* 
ing  of  public  money  which  may  come  into  the 
hands  of  public  officers,  until  transferred  or 
paid  out  by  them.  Held^  that  a  clerk  in  the 
office  of  the  collector  of  customs  for  the  collec- 
tion district  of  the  city  of  New  York  is  not 
such  a  public  officer,  charged  with  the  safe- 
keeping of  public  money,  and  is  not  indictable 
as  a  public  officer  for  the  unlawful  conver8i(Mi 
to  his  own  use  of  such  public  money. — ^United 
States  V.  Smith,  124  U.  S.  525,  8  S.  Ot  585, 
31  L.  Ed.  634. 

The  duty  of  a  clerk  of  a  federal  district 
court  to  pay  over  to  the  United  States  the  sur- 
plus fees  and  emoluments  of  his  office  which 
his  half-yearly  return  or  the  audit  thereof 
shows  to  exist  over  and  above  the  compensation 
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and  allowances  authorized  by  law  to  be  retain- 
ed by  him  is  not  governed  by  the  federal  stat- 
utes relating"  to  the  embezzlement  of  ''public 
money"  or  "money  or  property  of  the  United 
States,"  but  such  fees  and  emoluments  are  re- 
ceived by  the  clerk,  not  as  moneys  or  property 
belonging  to  the  United  States,  but .  as  the 
amount  allowed  to  him  for  his  compensation 
and  office  expenses  under  the  statutes  defining 
his  rights  and  duties,  and,  with  respect  to  the 
amount  payable  when  the  return  is  made,  the 
clerk  is  not  a  trustee,  but  a  debtor.— United 
States  V.  Mason,  31  S.  Ct.  28,  218  U.  S.  517, 
54  L.  Ed.  1133,  affirming  judgment  (C.  C.)  177 
F.  552* 

^=»25«  Indiotment  or  informatloii* 

See  18  Cent  Dig.  Embez.  fiS  37-59. 


leading.— Moore   v.   United    States,   IGO  U.   S. 
268,  16  S.  Ot.  294,  40  L.  Ed.  422. 


•^—  Desoriptlon  of  property. 

See  18  Cent.  Dig.  Embez.  fiS  41,  42;    27  Cent  Dig. 
Ind.  &  Inf.  fi  279. 

Where,  in  an  indictment  under  Act  March 
3,  1875,  charging  the  embezzlement  of  money 
belonging  to  the  United  States  by  defendant,  a 
post-office  employ^,  the  words  charging  defend- 
ant's emplojrment  are  treated  as  surplusage, 
the  property  embezzled  must  be  identified  with 
particularity,  a  mere  averment  that  it  was  a 
certain  amount  not  being  sufficient.— Moore  v. 
United  States,  160  U.  S.  268,  16  S.  Ct.  294,  40 
L.  Ed.  422. 


— ->  Asalatt  public  officer. 

See  18  Cent  Dig.  Embez.  fiS  53,  64. 

Where  an  indictment  charges,  under  Act 
March  3,  1875,  the  embezzlement  of  a  certain 
sum  of  money,  belonging  to  the  United  States, 
by  defendant,  a  post-office  employ^,  if  the  words 
charging  defendant  with  being  such  an  employ^ 
are  material,  it  must  be  averred  that  the  money 
embezzled  came  into  his  hands  by  virtue  of  such 
employment,  since  otherwise  the  allegation  of 
employment  is  meaningless,  and  may  be  mis- 


— —  Iffuer,   proof,   and   Tarianooi 

See  18  Cent  Dig.  Embez.  8S  55-69. 

On  a  prosecution  of  a  postmaster's  assistant 
for  embezzlement,  .  the  fact  that  the  indict- 
ment failed  to  charge  that  the  embezzle- 
ment was  without  the  consent  of  the  postmaster 
who  employed  defendant  does  not  necessitate 
proof  that  the  embezzlement  was  without  his 
consent— Faust  v.  United  States,  163  U.  S.  452, 
16  S.  Ct.  1112,  41  L.  Bd.  224. 


See  Crops. 


EMBLEMENTS. 
EMBRACERY. 


See  18  Cent.  Dig.  Embracery. 
See  Bribery. 

EMERGENCIES. 

Acts  in   emergency,   see  Master  and   Servant, 
€=>138,  246. 

EMIGRANT  AGENTS. 

Equal   protection   of   laws,    see   Constitutiona 

Law,  <S=>230. 
License  tax  as  interference  with  commerce,  see 

Commerce,  ^=:>63. 
Privileges   nnd   immunities,   see   Constitutional 

Law,  «$=»206. 

EMIGRATION. 

See  Aliens,  <S=»39-59. 
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Scope-Note. 

{TNCLUDES  taking  property  from  its  owner  for  public  use;  nature,  extent,  and  dele- 
gation of  the  power  In  general;  constitutional  and  statutory  provisions  relating  thereto, 
what  property  is  subject  thereto;  for  what  uses  or  purposes  the  power  may  be  exercised, 
and  necessity  therefor;  necessity  and  sufficiency  of  compensation;  proceedings  for  ccn- 
demnation  of  property  and  for  assessment  of  compensation;  what  constitutes  taking  of^or 
injury  to  property,  and  rights  and  remedies  of  the  owners;  rights  acquired  by  exercijse 
of  power  of  eminent  domain,  and  effect  of  abandonment  of  property  or  of  public  use 
thereof. 

[For  reUted  matters  under  oth«r  topics,  8e«  cross-references  after  analysis.] 

Analysis, 

I.  Nature,  Extent,  and  Delegation  of  Power. 
^=s>l.  Nature  and  source  of  power, 

2.  Distinction  between  eminent  domain  and  other  powers. 

4.  Power  of  state  in  general. 

5.  Power  of  United  States. 

6.  Delegation  of  power. 

i '  10.  To  private  corporation. 

16.  Particular  uses  or  purposes. 

17.  In  general. 

This  Disest  is  compiled  on  the  Key-Number  System.    For  ezplanation,  see  pase  iiL 
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I.  Nature,  Extent,  and  Delegation  of  Power — Continued. 

«?»  18.  Public  buildings  or  grounds,  or  other  purposes  of  gov^ 

emment. 

20. Railroads. 

23. Canals. 

24. Improvement  of  navigation. 

28. Water  supply  in  general. 

29. Irrigation. 

31. Drainage  of  lands. 

33.  — ^  Development  or  working  of  mines. 

36.  Production  and  supply  of  electric  power  or  light 

41, Parks  and  reservations. 

44.  Property  subject  to  appropriation. 

46.  In  general. 

53.  Statutory  exercise  of  power. 

64.  Exercise  of  delegated  power. 

65.  In  general, 

69.  Exhaustion  or  further  exercise  of  power. 

63.  Acts  constituting  appropriation  of  property. 

66.  Determination   of   questions   as   to   validity   of   exercise  of 

power. 

66.  Jurisdiction  of  courts  in  general. 

67.  Conclusiveness  and  effect  of  legislative  action. 

II.  Compensation. 

(A)  Necessity  and  Sufficiency  in  General. 

^s>69.  Necessity  of  making  compensation  in  general. 

71.  Sufficiency  of  statutory  provisions  for  compensation. 
73.  Necessity  of  payment  before  taking. 

74. In  general. 

76.  Taking  by  state  or  municipality. 

76.  Entry  on  making  deposit  or  payment  into  court. 

79,  80,  Waiver  of,  or  estoppel  to  claim,  compensation. 

(B)  Taking  or  Injuring  Property  as  Ground  for  Compensation. 

^3»81.  Property  and  rights  subject  of  compensation. 

83. Rights  in  public  lands. 

84.  Water  rights. 

85. Easements  and  other  rights  in  real  property. 

86.  Franchises. 

89.  Nature  of  injury  to  property  not  taken. 

93. Direct  or  remote,  contingent,  or.  prospective  conse- 
quences or  losses. 

94.  Elements  of  compensation  for  injuries  to  property  not 
taken. 

97.  Taking  water  rights. 

98. Alteration  of  flow  or  discharge  of  water. 

99.  Prevention  of  access  to  navigable  waters. 

100.  Occupation  or  use  of  street  or  other  highway. 

104. Effect  of  smoke,  foul  odors,  noise,  or  vibration. 

105.  Obstruction  of  light  or  air. 

106.  Obstruction  of  access. 

108. Interference  with  franchise. 

114.  Temporary  use. 

116.  Use  during  construction  of  works. 

121.  Corporations  and  persons  liable  for  compensation. 

(C)  Measure  and  Amount. 

^=»122.  Necessity  of  just  or  full  compensation  or  indemnity. 

124.  Time  with  reference  to  which  compensation  to  be  made. 

125.  Nature  and  extent  of  right  taken. 

126.  In  general. 

128. Railroad  rights  of  way. 
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(C)  Measure  and  Amount — Continued, 

^=s>129.  Taking  entire  tract  or  piece  of  property, 

130. Measure  of  compensation  in  generaL 

133. Improvements  and  fixtures. 

134. Value  'for  special  use. 

136.  Taking  part  of  tract  or  property, 

138. Injuries  to  part  not  taken. 

'     *      139.  Injuries  to  property  not  taken. 

141. Depreciation  of  value. 

144.  Deduction  or  set-off  of  benefits. 

146. In  general. 

148.  Interest  as  element,  and  damages  for  delay  in  payment  of 
compensation. 

(D)  Persons  Entitud  and  Payment. 

^s>161.  Persons  entitled. 

163.  Vendor  or  purchaser. 

III.  Proceedings  to  Take  Property  and  Assess  Compensation. 

167.  Statutory  provisions  and  remedies. 

171.  Defenses  and  objections. 

172.  Jurisdiction. 
176,  Parties.  ^ 

178. Intervention  or  substitution. 

179.  Process  or  notice. 

181. Form,  requisites,  and  sufiiciency. 

182. Service. 

184. Defects,  objections,  and  amendment. 

186.  Maps,  plans,  or  surveys. 
189.  Pleading. 

191. Petition  or  complaint. 

206.  Mode  of  assessment  of  compensation. 

209.  Trial  by  jury. 

211. Trial  by  court  or  reference. 

226.  Assessment  by  commissioners,  appraisers,  or  viewers. 

229. Oath. 

231. Conduct  of  proceedings  in  generaL 

232. View. 

234.  —  Report  and  findings  or  award* 

238.  Review  by  court  in  general. 

239. Trial  by  jury  on'  appeal. 

242.  Collateral  attack. 

246.  Right  to  compensation  awarded. 


IV.  Remedies  of  Owners  of  Property. 

«s9266.  Nature  and  grounds  in  generaL 

271.  Recovery  of  damages. 

272.  Injunction. 

274. Restraining  taking  of  or  injury  to  property. 

278.  Defenses. 

279.  In  general. 

280. Consent  or  acquiescence  of  owner. 

281. Payment  of  compensation  or  other  satisfaction. 

284.  Persons  entitled  to  sue. 

293.  Pleading. 

315.  Appeal  and  Error. 

V.  Title  or  Rights  Acquired. 

320.  Time  of  passing  of  title  or  right. 
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Cross-References. 


Dedication  of  property  to  public  use,  see  Dedi-    Impairing  obligation  of  contracts,  see  O 

cation.  _tional  Law,  ^s^llS. 

Due   process  of  law,  see  Constitutional  Law, 
179-281. 


Constitn- 


Public  improyements  by  municipalities,  see  Mu- 
nicipal Corporations,  4^272-^79. 


I.   NATURE,   EXTENT,   AND   DELEGA- 
TION  OF   POWER. 

Sec  Constitutional  Law,  ^=:>206. 

Jurisdiction  of  Supreme  Court  as  to  questions 

of  taking  property  without  compensation,  see 

Courts,  <S=»3d4(ll). 

^=»1.   Nature  and  sonroe  of  po^^er. 

See  18  Cent.  Di?.   Em.   Dom.   99  1,  2. 

Limitation  on  the  power  of  eminent  do- 
main, and  not  a  grant  of  the  power  itself,  held 
intended  by  provisions  of  article  2  of  the  Ordi- 
nance of  1787  (Rev.  St.  p.  15  [U.  S.  Cdmp.  St. 
1901,  p.  Iz])  §  14,  for  the  government  of  the 
Northwest  Territory.— (1912)  City  of  Cincin- 
nati V.  Louisville  &  N.  R.  Co.,  32  S.  Ct.  267, 
223  U.  S.  390,  56  L.  Ed.  481,  affirming  judg- 
ment (1910)  92  N.  E.  1111,  82  Ohio  St.  466.  . 

$=»2.  Distlnotion    between    eminent   do- 
main and  otlier  po^Fera. 

See  18  Cent  Dig.  Em.  Dom.  99  3-12 ;  10  Cent  Dig. 
Const.  Law,  9  888;  36  Cent  Dig.  Man.  Corp.  99  918. 
1435.  1454. 

The  requirement  that  compensation  be  made 
for  private  property  taken  for  public  use  im- 
poses no  restriction  upon  the  inherent  power 
of  the  state,  by  reasonable  regulations,  to  pro- 
tect the  lives  and  secure  the  safety  of  the  peo- 
ple.—Chicago,  B.  &  Q.  R.  Co.  V.  City  of  Chi- 
cago, 17  S.  Ct  581,  166  U.  S.  226,  41  L.  Ed. 
979. 

Proceedings  by  a  village,  under  a  state  stat- 
ute, by  which  ground  for  a  street  was  con- 
demned through  plaintiff's  property,  the  dam- 
ages awarded  were  paid,  and  the  amount  of 
such  damages,  together  with  all  the  costs  and 
expenses  of  the  condemnation,  were  assessed 
back  on  the  remaining  property  of  plaintiff,  ly- 
ing on  either  side  of  the  street,  without  inquiry 
as  to  special  benefits,  constituted  a  taking  of 
plaintiff's  property  for  public  use  without  com- 
pensation, to  the  extent  of  the  excess  of  the 
cost  of  opening  the  street  over  the  benefits. — 
Village  of  Norwood  v.  Baker,  19  S.  Ct.  187, 
172  U.  S.  269,  43  L.  Ed.  443,  affirming  judg- 
ment Baker  v.  Village  of  Norwood  (C.  C.)  74  F. 
997. 

The  only  just  basis  upon  which  special 
assessments  for  public  improvements  can  rest 
is  that  of  special  benefits  to  the  property  taxed ; 
and  the  exaction  from  the  owner  of  private 
property  of  the  cost  of  such  an  improvement, 
in  substantial  excess  of  the  special  benefits  ac- 
cruing to  him,  is,  to  the  extent  of  such  excess, 
a  taking,  under  the  gOise  of  taxation,  of  pri- 
vate property  for  public  use  without  compensa- 
tion.— Id. 

Where  a  city  is  situated  on  one  bank  of  a 
river,  and  its  limits  extend  to  low-water  mark 
on  the  further  shore,  bridge  property  outside  of 
low-water  mark  on  the  nearer  shore  is  not  so 
far  beyond  the  reach  of  municipal  protection  by 
the  city  authorities  that  it  cannot  receive  any 
benefits  whatever  from  the  municipal  govern* 
ment,  so  that  to  impose  taxes  on  it  for  city  pur* 
poses  would  be  a  taking  of  private  property  for 
public  use  without  compensation.  Exact  equal- 
ity and  absolute  justice  in  taxation  are  not  at- 
tainable under  any  system  of  government — 
Henderson  Bridge  Co.  v.  City  of  Henderson.  19 
S.  Ct  553,  173  U.  S.  592,  43  L.  Ed.  823. 


A  railway  company  is  not  deprived  of  its 
right  reasonably  to  manage  or  control  its  prop- 
erty, nor  is  its  propertv  arbitrarily  taken  with- 
out compensation,  by  Gen.  I^aws  Minn.  1901.  c. 
270,  under  which  is  imposed  upon  it  the  burden 
of  showing,  in  proceedings  to  compel  it  to  pro- 
vide a  station  at  an  incorporated  village  on  its 
line,  that  the  establishment  of  a  station  there  is 
unreasonable  and  unnecessary.  Judgment,  State 
V.  Minneapolis  &  St.  L.  R.  Co.,  91  N.  W.  465, 
87  Minn.  195,  affirmed.— Minneapolis  &  St.  L. 
R.  Co.  V.  State  of  Minnesota  ex  rel.  Railroad  & 
Warehouse  Commission,  24  S.  (X  396, 193  U.  S. 
53,  48  L.   Ed.  614. 

A  gas  company  has  no  such  property  right 
in  the  location  of  its  pipes  and  mains,  laid  ud- 
der  an  exclusive  franchise  to  supply  gas  to  the 
city  and  its  inhabitants,  as  to  make  the  im- 
position upon  it  of  the  cost  of  changes  in  the 
location  of  such  pipes  and  mains,  necessitated 
by  the  construction  of  the  municipal  drainage 
system  authorized  by  Act  La.  July  9,  1896,  a 
taking  of  property  without  due  compensation. 
Judgment  35  So.  929,  111  La.  &S8,  affirmed.— 
New  Orleans  Gaslight  Co.  v.  Drainage  Com- 
mission of  New  Orleans,  25  S.  Ct.  471,  197 
U.  S.  453,  49  L.  Ed.  831. 

Laws  1893,  p.  241.  c.  99,  relative  to  ex- 
cavation of  public  waterways  by  private  eon- 
tract,  ^vith  liens  on  state  tide  lands  for  the  com- 
pensation, does  not  contravene  Const,  art.  11,  § 
15,  inhibiting  the  taking  of  private  property 
for  the  debt  of  a  public  or  municipal  corpora- 
tion, there  being  no  debt  till  the  purchase  of  the 
tide  lands  from  the  state,  when  the  purchasers 
agree  to  pay  for  the  improvements  the  state  has 
permitted  to  be  placed  thereon.  Judgment, 
Seattle  &  L.  W.  Waterway  Co.  v.  Seattle  Dock 
Co.,  77  P.  845,  35  Wash.  503,  affirmed.— Seattle 
Dock  Co.  V.  Seattle  &  L.  W.  Waterway  Co.,  25 
S.  Ct.  789,  195  U.  S.  624,  49  L,  Ed.  350. 

The  making  of  the  alterations  or  changes  in 
a  bridge  erected  under  the. sanction  of  a  state 
over  an  interstate  waterway  which  the  Secreta- 
ry of  War,  acting  under  the  authority  of  Act 
March  3,  1899,  c.  425, 1  18,  30  Stat  1121.  lir>:i 
[U.  S.  Comp.  St  1901,  p.  3545],  requires  to 
secure  navigation  against  an  unreasonable  ob- 
struction, is  not  a  taking  of  private  property 
for  public  use  for  which  the  federal  Constitu- 
tion requires  compensation  to  be  made,  but  is 
merely  incidental  to  the  exercise  by  the  govern- 
ment of  its  power  to  regulate  commerce  among 
the  states.  Judgment.  United  States  v.  Union 
Bridge  Co.  (D.  (5.  1906)  143  F.  377.  affirmed.-- 
Union  Bridge  Co.  v.  United  States,  27  S.  Ct 
367,  204  U.  S.  364,  51  L.  Ed.  523. 

The  provision  of  Laws  1901,  p.  912,  c  ^34. 
f  100,  as  amended  by  Laws  1902,  p.  937,  c  3r>2. 
i  47,  requiring  all  school  sinks  in  existing  tene- 
ment houses  in  cities  of  the  first  class  to  be  re- 
moved, does  not  violate  the  constitutional  provi* 
slon  against  taking  private  property  for  public 
use  without  just  compensation,  in  so  far  as  it 
applies  to  existing  buildings.  Judgment,  Tene- 
ment House  Department  of  City  of  New  York 
V.  Moeschen  (1904)  72  N.  B.  231,  179  N.  Y.  327.. 
70  L.  R.  A.  704,  103  Am.  St  Rep.  910,  affirm- 
ed.— Moeschen  v.  Tenement  House  Department 
of  City  of  New  York,  27  S.  Ct.  781.  203  U.  S. 
583,  51  L.  Ed.  328. 

Legislative  regulation  of  gas  rates  is  in- 
valid, where  such  rates  are  plainly  unreasonable 
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to  the  extent  that  their  enforcement  will  be 
equivalent  to  the  taking  of  property  for  public 
use  without  such  compensation  as,  under  the 
circumstances,  is  just  both  to  the  owner  and  the 
public.  Decree  (C.  C.  1907)  Consolidated  Gas 
Co.  V.  City  of  New  York,  157  P.  849,  reversed. 
— Willcox  V.  Consolidated  Gas  Co.  of  New  York, 
29  S.  Ct.  192.  212  U.  S.  19,  53  L.  Ed.  382,  15 
Ann.  Cas.  1034,  48  L.  R.  A.  (N.  S.)  1134. 

The  action  of  the  Secretary  of  War  in  re- 
quiring changes  in  a  bridge  over  an  interstate 
waterway  within  a  specified  time,  and  after  the 
parties  have  been  heard,  conformably  to  Act 
March  3,  1890,  c.  425,  §  18,  30  Stat.  1153  (U. 
S.  Comp.  St.  1901,  p.  3545),  enacted  to  secure 
navigation  against  unreasonable  obstruction,  is 
not  such  a  taking  of  private  property  for  public 
use  as  must,  under  the  federal  Constitution,  be 
preceded  by  making,  or  sufficiently  securing, 
compensation  to  the  owners  of  the  bridge.  Judg- 
ment, United  States  v.  Monongahela  Bridge  Co. 
(D.  C.  1908)  160  F.  712,  affirmed.— President, 
etc.,  of  Monongahela  Bridge  Co.  v.  United 
States,  30  S.  Ct.  356,  216  U.  S.  177,  54  L.  Ed. 
435. 

Private  property  is  not  taken  for  public 
use  without  compensation  under  Act  Feb.  10, 
1899,  c.  150,  30  Stat.  834,  which  provides  that 
one-half  the  amount  awarded  as  damages  in 
the  street  extension  proceeding  authorized  by 
that  act  is  to  be  assessed  against  the  lands  with- 
in a  designated  area  as  benefits,  considering  the 
benefits  received  by  each  lot  within  such  area, 
where  there  is  nothing  to  show  that  the  actual 
assessments  thereunder  are  in  substantial  ex- 
(!ess  of  the  benefits.— (1911)  Briscoe  v.  Rudolph, 

31  S.  Ct.  679,  221  U.  S.  547,  55  L.  Ed,  848, 
affirming   decree   (1908)   Same  v.   MacFarland, 

32  App.  D.  C.  167. 

The  building  of  levees  along  the  Mississippi 
river,  or  closing  of  breaks  therein  to  retain  the 
water  In  the  river,  whereby  the  levee  of  riparian 
owners  became  ineffective  because  of  the  in- 
crease of  the  volume  of  water,  could  not  give 
a  right  of  action  against  an  individual  for  re- 
sulting injury,  and  much  less  support  a  claim 
against  the  United  States,  where  the  acts  are 
those  of  the  government,  on  the  theory  of  tak- 
ing the  property  for  public  use. — Jackson  v. 
United  States,  33  S.  Ct.  1011,  230  U.  S.  1,  57 
Jj,  Ed.  1363,  affirming  judgment  47  Ct.  01.  579. 

Raising  and  extending  levees  at  certain 
points  along  the  Mississippi  river,  increasing 
the  flood  level,  without  building  levees  along 
minor  basins  on  the  east  bank,  would  not  ren- 
der even  an  individual  liable  for  resulting  in- 
jury to  lands  and  crops,  and  does  not  amount 
lo  a  taking  of  property,  when  done  by  the 
federal  government,  for  which  compensation 
must  l^e  made. — Id. 

The  building  by  the  federal  government, 
when  improving  navigation  of  the  Mississippi 
river,  of  a  levee  behind  a  plantation,  which  was 
thereby^  placed  between  the  old  and  the  new 
levee,  is  not  a  taking  of  property  for  which 
C'ompiensation  must  be  made. — Hughes  v.  United 
States,  33  S.  Ct.  1019,  230  U.  S.  24,  57  L.  Ed. 
1374,  46  L.  R.  A.  (N.  S.)  624,  modifying  judg- 
ment 47  Ct.  CI.  663. 

Use  of  dynamite  by  a  federal  officer  in  an 
emergency  in  opening  a  levee  along  the  Missis- 
Kippi  river  after  giving  way,  if  wrongful,  af- 
fords no  ground  for  holding  that  the  United 
States  had  taken  for  public  use  the  property 
of  a  riparian  owner,  damaged  thereby. — Id. 

Lands  which  are  the  most  suitable  field  of 
fire  for  an  adjacent  coast  defense  battery  in 
times  of  peace  were  not  appropriated  by  the 
government  so  as  to  raise  an  agreement  for 
compensation  for  the  impairment  of  the  value 
of  the  land,  where  the  guns  have  been  fired 
on  two  occasions  and  not  at  all  within  the  last 


eight  years.— Peabody  v.  United  States,  34  S. 
Ct.  159,  231  U.  S.  530,  58  L.  EJd.  351,  affirming 
judgment  46  Ct.  CI.  39. 

Congress  is  prohibited  by  Const.  U.  S. 
Amend.  5,  relating  to  the  taking  of  private  prop- 
erty for  pubUc  use  without  just  compensation, 
from  conferring  immunity  in  action  for  a  pri- 
vate nuisance  which  amounts  in  effect  to  a 
taking  of  private  property  for  public  use. — 
Richards  v.  Washington  Terminal  Co..  34  S. 
Ct.  654,  233  U.  S.  546,  58  L.  Ed.  1088.  L.  R. 
A.  1915 A,  887,  reversing  judgment  37  App.  D. 
C.  289. 

Property  of  one  carrier  is  not  appropriated 
without  compensation  to  the  use  of  another  car- 
rier, contrary  to  Const.  U.  S.  Amend.  5,  by  an 
order  of  the  Interstate  Commerce  Commission 
under  Act  Feb.  4,  1887,  §  3,  requiring  first  car- 
rier to  interchange  car  load  freight  with  a  con- 
necting carrier  within  switching  limits  while 
performing  such  service  with  other  connecting 
carriers.— Pennsylvania  Co.  v.  United  States,  35 
S.  Ct.  370,  236  U.  S.  351,  59  L.  Ed.  616,  affirm- 
ing decree  (D.  C.)  214  F.  445. 

Riparian  owners  who  have  erected  on  a  wa- 
ter front  wharves  conforming  to  harbor  line 
adopted  by  the  federal  government  have  no 
right  to  compensation  under  Const.  U.  S. 
Amend.  5,  where  Congress  establishes  a  new 
harbor  line  requiring  destruction  of  a  portion 
of  such  structures. — Greenlenf-Johnson  Lumber 
Co.  V.  Garrison,  35  S.  Ct.  551,  237  U.  S.  251. 
59  L.  Eid.  939,  affirming  decree  Garrison  v. 
Greenleaf  Johnson  Lumber  Co.,  215  F.  576,  131 
C.  C.  A.  644. 

Mere  location  of  a  harbor  line  across  tlie 
land  of  a  riparian  owner  on  a  tidal  stream  is 
Dot  a  taking  of  his  propcity  for  public  use. — 
Willink  V.  United  States,  36  S.  Ct.  422,  240  U. 
S.  572,  60  L.  Ed.  808,  affirming  judgment  49 
Ct.  CI.  701. 

The  property  of  a  riparian  owner  on  a  tidal 
stream  was  not  taken  merely  because  he  was 
prevented  by  United  States  officers  under  Act 
Sept.  19,  1890,  §§  11,  12,  from  renewing  the 
sheet  piling  protecting  his  marine  railway,  or 
rebuilding  his  wharf,  where  the  piling  and 
wharf  were  below  the  mean  high-water  line  and 
within  the  harbor  area  as  defined  conformably 
to  Act  Aug.  11,  1888,  §  12.— Id. 

®=>4.  Power  of  state  in  seneral. 

See  18  Cent.  Dig.   Ezn.    Dom.   99  14-18. 

Power  of  eminent  domain  possessed  by 
state  of  Ohio  was  not  restricted,  after  admis- 
sion to  the  Union,  by  Ordinance  of  1787  (Rev. 
St.  p.  15  [U.  S.  Comp.  St.  1901,  p.  Ix])  )  14, 
art.  2,  relating  to  the  government  of  the  North- 
west Territory.— (1912)  City  of  Cincinnati  v. 
I^uisville  &  N.  R.  Co.,  32  S.  Ct.  267,  223  U. 
S.  390,  56  U  EM.  481,  affirming  judgment  (1910) 
92  N.  E.  1111,  82  Ohio  St.  466. 

^=:>5«   Power  of  United  States. 

See  18  Cent  Dig.  Bm.   Dom.  99  19-23. 

Congress  has  the  right,  in  the  exercise  of 
the  power  of  eminent  domain,  to  grant  the 
right  of  way  to  a  railroad  company,  incorporat- 
ed under  the  laws  of  a  state,  through  the  lands 
owned  by  the  Cherokee  Nation,  where  the  op- 
eration of  the  railroad  will  have  relation  to  in- 
terstate commerce. — Cherokee  Nation  v.  South- 
ern Kansas  Ry.  Co.,  135  U.  S.  641,  10  S.  Ct. 
965,  34  L.  Ed.  295,  reversing  (D.  O.)  33  F. 
900. 

It  is  not  necessary  that  an  act  of  congress 
shall  express  in  words  the  purpose  for  which  it 
was  passed^  so  as  to  show  that  its  objects  are 
such  as  admit  of  the  exercise  of  the  right  of 
eminent  domain. — Id. 
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The  United  States,  by  yirtue  of  the  constlta- 
tional  grant  of  power  to  exercise  over  the  Dis- 
trict of  Columbia  "ezclasive  legislation  in  all 
cases  whatsoever"  (article  1,  §  8,  cl.  17),  pos- 
sesses, not  only  political,  but  municipal,  author- 
ity over  the  District,  and  therefore  has  author- 
ity to  condemn  lands  lying  within  the  District 
for  a  public  park. — Shoemaker  v.  United  States, 
147  U.  S.  282,  13  S.  Ot.  361,  37  L.  Ed.  170. 

Nor  was  the  power  thus  granted  in  any  way 
limited  by  the  provision  in  the  Maryland  act 
of  cession  (Act  Md.  1791,  c.  45)  that  nothing 
in  that  act  should  be  so  construed  as  to  vest  in 
the  United  States  any  right  of  property  in  the 
SOU,  so  as  to  affect  the  right  of  individuals 
therein  '^otherwise  than  the  same  shall  or  may 
be  transferred  by  such  individuals  to  the 
United  States."— Id. 

The  fkct  that  congress  possesses  supreme 
power  does  not  cause  a  grant  of  such  a  fran- 
chise by  the  state  to  be  a  mere  license,  which  is 
revoked  or  annulled  when  congress,  in  the  sub- 
sequent exercise  of  its  power,  takes  possession 
of  the  improvement.— Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312,  13  S.  Ct.  622,  37 
L.  Ed.  463. 

The  onlv  authority  which  the  United  States 
has  to  condemn  a  lock  and  dam  belonging  to  a 
corporation  chartered  by  a  state  is  derived  from 
the  power  to  regulate  interstate  and  foreign 
commerce,  and  such  power  must  always  be  sub- 
ject to  the  obligation  imposed  by  the  fifth 
amendment  to  make  "just  compensation**  for 
private  property  taken  for  public  use.— Id* 

^s»6.  Delegation  of  power. 

See  18  Cent  Dig.  Em.  Dom.  S8  24-60. 


«*-  To  priTate  eorporatloii* 

See  18  Cent  Dig.  Em.  Dom.  fifi  36-48. 

Telegraph  companies  were  not  granted  the 
right  of  eminent  domain,  or  any  right  to  enter 
upon  and  occupy  the  rights  of  way  of  railway 
companies  without  the  latter's  consent,  by  Act 
July  24,  1866,  c.  230,  14  Stat  221  [U.  S.  Comp. 
St.  1901,  p.  3579],  giving  telegraph  companies 
the  right  to  construct,  maintain,  and  operate 
telegraph  lines  through  and  over  the  public  do- 
main, and  **over  and  along  any  of  the  military 
or  post  roads  of  the  United  States,"  since  such 
statute  must  be  deemed  but  an  exercise  by  Con- 
gress of  its  power  to  withdraw  from  state  in- 
terference interstate  commerce  by  telegraph. 
Decree  (1903)  123  F.  33,  59  C.  0.  A.  113,  af- 
firmed.—Western  Union  Tel.  Go.  ▼.  Pennsylva- 
nia R.  Co.,  25  S.  Ct  133,  195  U.  S.  640,  49  L. 
Ed.  312,  1  ^n.  Cas.  517. 

The  lessee  of  a  telegraph  company  cannot, 
as  such  lessee,  exercise  tiie  right  of  eminent  do- 
main possessed  by  its  lessor.  Judgment  (1903) 
123  F.  33.  59  C.  C.  A.  113,  atirmed.— Western 
Union  Tel.  Co.  y.  Pennsylvania  R.  Co.,  25  S. 
Ct  150,  196  U.  S.  594,  49  L.  Ed.  332,  1  Ann. 
Cas.  533. 

^=:>16«  Partioiilar  uses  or  purpoaeai 

See  18  Cent  Dig.  Em.  Dom.  S9  6^  6»  66-90, 

^s»17.  mm^^    In  seneraL 

See  18  Cent  Dig.  Km.  Dom.  ((  6,  90. 

The  levy  and  collection,  under  a  state  stat- 
ute, from  every  bank  existing  under  the  state 
laws,  of  an  assessment  based  upon  average  daily 
deposits,  for  the  purpose  of  creating  a  depos- 
itors' guaranty  fund  to  secure  the  full  repay- 
ment of  deposits  in  case  any  such  bank  be- 
comes insolvent,  is  for  a  public  use,  although, 
judged  from  the  proximate  effect  of  the  taking, 
the  use  seems  to  be  a  private  one.— Noble  State 
Bank  v.  Haskell,  31  S.  Ct.  299,  219  U.  S.  575, 
55  L.  Ed.  341,  amending  opinion  31  S.  Ct.  186. 
219  U.  S.  104,  55  L.  Ed.  112,  32  L.  R.  A,  (N. 
8.)  1062,  Ann.  Cas.  1912A,  487. 


Pnblle  Iralldlnss  or 
or    other    pvrposes   of 


See  18  Cent  Dig.  Bm.  Dom.  91  86.  87.  88. 

Act  Aug.  1,  1888,  c  728,  authorising  the 
secretary  of  the  treasurer  to  acquire  land  for  a 
lighthouse  by  condemnation  under  judicial  pro- 
cess in  a  United  States  court  was  a  constitu- 
tional exercise  of  the  powers  of  congress. — Chap- 
pell  V.  United  States,  160  U.  S.  499,  16  S.  Ct 
^97,  40  L.  Ed.  510. 

$=s>20.  -—  Railroads. 

See  18  Cent  Dig.  Em.  Dom.   (f  69-67. 

Private  property  is  not  taken  for  private 
use  contrary  to  Const  U.  S.  Amend.  14.  by  the 
exercise  of  eminent  domain,  under  St  Wis.  1888^ 

5  1831a,  to  condemn  land  needed  for  the  ex- 
tension of  a  railroad  spur  track  ordered  by  the 
railway  commission  conformably  to  St  1898 
(sections  1797— 11m,  1797— 12n,  added  by  Laws 
1907,  c.  352,  as  amended  by  Laws  1909,  c  481, 
and  Laws  1911.  c.  137),  though  such  extension 
is  for  the  bene6t  of  a  single  industry,  where 
the  state  courts  declare  the  use  a  public  one. — 
Union  Lime  Co.  v.  Chicago  ft  N.  W.  R.  Co.,  34 
S.  Ct.  522.  233  U.  S.  211,  58  L.  Ed.  924,  af- 
firming judgment  In  re  Chicago  &  N.  W.  Ry. 
Co.,  140  N.  W.  346,  152  Wis.  633* 

#=:>23.  — —  Canals. 

See  18  Cent  Dig.  Bm.  Dom.  I  89. 

While  a  state  has  no  power  to  take  private 
property,  for  the  purpose  of  creating  a  water 
power  to'  be  leased  to  private  parties,  yet,  when 
a  dam  is  built  for  the  bona  fide  purpose  of  fur- 
nishing water  to  a  public  canal,  great  latitude 
must  be  allowed  to  the  agents  of  the  state  in 
determining  the  head  of  water  necessary  for 
that  purpose;  and,  although  the  surplus  of 
water  seems  unnecessarily  large,  it  will  still  be 
regarded  as  an  incident  to  the  public  improve- 
ment, and  therefore  subject  to  the  state's  cod- 
trol.— Kaukauna  Water-rower  Co.  v.  Green  Bay 

6  M.  Canal  Co.,  142  U.  S.  264,  12  S.  Ct  173, 
35  L.  Ed.  1004,  affirming  decree  Green  Bay  & 
M.  Canal  Co.  v.  Kaukauna  Water-Power  Co.,  70 
Wis.  635,  35  N.  W.  529,  36  N.  W.  828. 

.Tisatloa* 


IntproTemeiit   of 

See  18  Cent  Dig.  Em.  Dom.  9  70. 

The  taking  by  the  United  States  for  pur- 
poses of  navigation  under  Act  March  3,  1909.  | 
11,  all  property  north  of  the  St  Marys  Falls 
ship  canal  between  such  canal  and  .internation- 
al boundary  line  is  none  the  less  for  public  nie 
because  section  12  of  that  act  permits  the  lease 
by  the  Secretary  of  War  of  any  water  power 
resulting  from  such  conservation  and  the  works 
the  government  may  construct— United  States  v« 
Chandler-Dunbar  Water  Power  Co^  83  S.  Ct 
667,  229  U.  S.  53,  57  U  Ed.  1063. 


— —  Water  supply  ia  ceaeraL 

See  18  Cent  Dig.  Bm.  Dom.  i  Tfi. 

The  state  may  authorize  a  city  to  eondenm 
a  water-supply  System,  and  to  continue  to  charge 
for  the  use  of  the  water,  as  the  fact  that  such 
a  charge  is  made  does  not  make  the  use  other 
than  a  public  one. — Long  Island  Water-Sappl7 
Co.  V.  City  of  Brooklyn,  17  S.  Ct.  718,  168  U. 
S.  685,  41  L.  Ed.  1165. 

^zs>Z9.  — —  IrrisatloB. 

See  18  Cent  Dig.  Bm.  Dom.  I  7t. 

The  peculiar  local  conditions  in  Utah  fof' 
tify,  as  authorizing  condemnati<m  for  a  public 
use,  a  statute  of  that  state*  under  which  an  in- 
dividual landowner  may  condemn  a  right  of 
way  across  his  neighbors  land  for  the  enlarge- 
ment of  an  irrigation  ditch  therein,  in  order  to 
enable  him  to  obtain  water  from  a  stream  in 
which  he  has  an  interest  to  irrigate  his  land, 
which  otherwise  would  remain  absolutely  value- 
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less.  Judgment,  Nash  y.  Clark,  75  P.  371,  27 
Utah,  158,  101  Am.  St  Rep.  953,  affirmed.— 
Clark  V.  Nash,  25  S.  Ct.  676,  198  U.  S.  361,  49 
L.  Ed.  1085,  4  AnD.  Gas.  1171. 

Acts  1895.  p.  21,  c.  21  (Bev.  St.  1895,  tit. 
60,  c.  2),  autnorizes  the  organization  of  corpo- 
rations for  the  construction  of  reservoirs,  ditch- 
es, etc.,  and  the  furnishing  of  }vater  "to  all  per- 
sons entitled  to  the  same*'  for  irrigation  and 
other  purposes,  to  make  contracts  for  the  sale 
of  permanent  water  rights,  to  lease,  to  rent,  and 
to  otherwise  dispose  of  water,  and  provides  that 
all  persons  possessing  land  adjacent  to  any  ditch 
shall  have  a  right  of  water  for  any  of  the  pur- 
poses mentioned  at  just  prices,  and  that,  if  any 
shortage  occurs,  the  distribution  of  water  shaU 
be  pro  rata.  Held,  that  the  purposes  for  which 
the  act  authorizes  the  taking  of  private  proper- 
ty are  public  in  character.  Judgment  (1905)  86 
S.  W.  11,  98  Tex.  494,  107  Am.  St.  Rep.  640, 
affirmed. — Borden  v.  Trespalacios  Rice  &  Irriga- 
tion Co.,  27  S.  Ct.  785,  204  U.  S.  667,  51  L. 
Ed.  671. 

Rev.  St  1895,  art  642,  subd.  23,  provides 
for  the  organization  of  corporations  for  ''the 
construction,  maintenance,  and  operation  of 
dams,  reservoirs.  ♦  •  ♦  and  other  necessary 
appurtenances  for  the  purpose  of  irrigation, 
navigation,  milling,  mining,  stock  raisins;,  and 
city  water  works."  Article  704  provides  (subdi- 
vision 4)  that  canal  con)orations  shall  have  pow 
er  ''to  furnish  water  for  irrigation,"  and  (sub- 
division 6)  "to  enter  on  and  condemn*'  land. 
Acts  1895,  p.  23,  c.  21,  §  11,  provides  for  the 
organization  of  corporations  for  the  purpose  of 
supplying  water  for  irrigation,  mining,  milling, 
stock  raising,  etc.  Section  12,  p.  24,  provides 
that  such  corporations  shall  have  power  to  ob- 
tain the  right  of  way  over  private  property  and 
water  belonging  to  riparian  owners  by  condem- 
nation. BM,  that  a  corporation  organized  for 
the  purpose  of  irrigation,  milling,  navigation, 
and  stock  raising  has  power  to  condemn  private 
land  for  a  right  of  way  for  its  works. — ^Id. 


U.  S.  30,  60  L.  Ed.  507,  affirming  judgment  Ala- 
bama Interstate  Power  Co.  v.  Mt  Vemon- 
Woodberry  Cotton  Duck  Co.,  65  So.  287,  186 
Ala.  622. 


'—  Bvalnase  of  lands. 

See  18  Cent  Dig.  Em.  Dom.  9  77. 

It  is  proper  for  the  legislature,  in  the  exer- 
cise of  its  police  power,  and  its  power  to  take 
private  property  for  public  use,  to  authorize  a 
city  to  obtain  the  fee  in  swamp  lands  within  its 
limits,  by  purchase  or  condemnation,  for  the 
purpose  of  abating  a  nuisance  by  filling  up  the 
lands,  and  thus  preserve  public  health,  as  it  did 
by  St.  Mass.  1867,  c.  308.— Sweet  v.  Rechel,  159 
U.  S.  380,  16  S.  Ct  43,  40  L.  Ed.  188. 


— -  DeTelopment  or  working   of 
mines. 

Bee  18  Cent  Dig.  Em.  Dom.  9  79. 

The  condemnation  of  a  right  of  way  across 
a  placer  mining  claim  for  the  atrial  bucket  line 
of  a  mining  corporation  cannot  be  said  to  be  a 
taking  of  private  property  for  private  use,  in 
defiance  of  Const.  U.  S.  Amend.  14,  if  authoriz- 
ed by  the  construction  given  by  the  state  courts 
to  the  provisions  of  state  legislation  for  the  ex- 
ercise of  the  right  of  eminent  domain  in  behalf 
of  certain  uses  declared  to  be  public.  Judg- 
ment, Highland  Boy  Gold  Min.  Co.  v.  Strickley, 
78  P.  296,  28  Uteh,  215,  1  L.  R.  A.  (N.  S.)  976, 
107  Am.  St  Rep.  711,  affirmed.— Strickley  v. 
Highland  Boy  Gold  Min.  Co.,  26  S.  Ct.  301,  200 
C.  S.  527,  50  L.  Ed.  581,  4  Ann.  Cas.  117A 

^=»35.  «— >  P^odnotion    and    supply    of 
•leotrio  power  or  lisht. 

See  18  Cent.  Dig.  Em.  Dom.  9  80. 

Manufacture,  supply,  and  sale  to  the  public 
of  power  produced  by  water  is  a  public  use  for 
which  land,  water,  and  water  rights  may  be  con- 
demned consistently  with  Const.  Amend.  14.— 
Mt.  Vernon-Woodberry  Cotton  Duck  Co.  v.  Ala- 
bama Interstate  Power  Co.,  36  S.  Ct.  234,  240 


— —  Parks  and  reaerrationa. 

See  18  Cent  Dig.  Em.  Dom.  8  86. 

Land  taken  in  a  city  for  public  parks  and 
squares,  advantageous  to  the  public  for  recre- 
ation, health,  or  business,  is  taken  for  a  public 
use,  and  the  power  of  eminent  domain  extends 
thereto.—Shoemaker  v.  United  States,  147  U.  S. 
282,  13  S.  Ct  361,  37  L.  Ed.  170. 

The  purpose  of  ^preserving  and  marking,  on 
the  site  of  the  battle  of  Gettysburg,  the  positions 
occupied  by  the  different  military  organizations 
at  that  battle,  is  a  public  use  or  purpose,  for 
which  congress  may  authorize  the  condemnation 
of  the  necessa^  land.— United  States  v.  Gettys- 
burg Electric  Ky.  Co.,  160  U.  S.  668,  16  S.  Ot 
427,  40  L.  Bd.  576. 

^=>44.  Property    snbjeot    to    appropria- 
tion. 

See  18  Cent   Dig.  Em.   Dom.  9S  91-180;    87  Cent 
Dig.  Nav.  Wat.  9  827. 


— —  In  gnkeral. 

See  18  Cent  Dig.  Em.  Dom.  99  94-100^  102,  106 ;   87 
Cent  Dig.  Nav.  Wat  9  287. 

A  contract  is  property  which  may  be  taken 
by  condemnation  proceedings  for  public  use. — 
Long  Island  Water-Supply  Co.  v.  City  of  Brook- 
lyn, 17  S.  Ct  718,  166  TJ.  S.  685,  41  L.  Ed.  1165. 

^=>53*  Statutory  ezeroise  of  power. 

See  18  Cent  Dig.  Em.  Dom.  99  131-134. 

The  recital  in  the  joint  resolution  of  June 
6,  1894,  that  "there  is  imminent  danger  that 
portions  of  said  [Gettysburg]  battle  field  may  be 
irreparably  defaced  by  the  construction  of  a 
railway  over  the  same,  thereby  making  imprac- 
ticable the  execution"  of  the  provisions  of  a 
previous  act  appropriating  money  for  the  pur- 
chase and  improvement  of  such  site,  clearly 
showed  that  it  was  the  intention  of  congress  to 
take  land  which  was  already  devoted  to  the  use 
of  the  railway.— United  States  v.  Gettysbun? 
Electric  Ry.  Co.,  160  U.  S.  668,  16  S.  Ct  427, 
40  L.  Ed.  576. 

The  mere  fact  that  congress  limited  the 
amount  to  be  appropriated  for  the  purposes  of 
preserving  and  marking,  on  the  site  of  the  battle 
of  Gettysburg,  the  positions  occupied  by  the  dif- 
ferent military  organisations  at  that  battle,  does 
not  render  the  law  providing  for  the  taking  of 
the  land  invalid.— Id. 

The  right  to  condemn  necessary  land  form- 
ing part  of  Gettysburg  battle  field,  and  belonging 
to  a  railway  company,  was  not  affected  by  the 
fact  that  only  a  part  of  the  company's  land  was 
taken. — Id. 

^s»54.  Exercise  of  delegated  power. 

See  18  Cent.  Qlg.  Em.  Dom.  99  185-146.  147-160. 

^=»55.  — -  In  seneraL 

See  18  Cent  Dig.  Em.  Dom.  9f  97, 136. 

The  owner  of  property  taken  by  eminent 
domain  for  the  approaches  and  terminal  facili- 
ties necessary  to  the  use  of  a  bridge  erected,  un- 
der the  authority  of  Act  Jan.  26,  1901,  c.  181, 
31  Stat.  741,  over  a  navigable  stream,  is  denied 
no  federal  right  because  the  erection  of  the 
bridge  was  not  begun  within  the  time  limit  set 
by  Congress,  where  the  bridge  has  been  con- 
structed without  complaint  b^  the  federal  au- 
thorities, Congress  having,  by  Act  Jan.  18,  1904, 
c.  5,  33  Stat.  6,  extended  the  time  for  its  com- 

gletion.  Judgment,  Southern  Illinois  &  M. 
bridge  Co.  V.  Stone  <1906)  92  S.  W.  475,  194 
Mo.  175,  affirmed.— Stone  v.  Southern  Illinois  & 
M.  Bridge  Co.,  27  S.  Ct  615,  206  U.  S.  267,  51 
L.   Ed.  1057. 
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»—  EzliaiiftioB  or  fnrtlier  exer- 
cise of  ponrer.  - 

See  18  Cent  Dig.  Em.  Dom.  §6  143-145. 

The  right  of  a  bridge  company  or  its  mu- 
nicipal successor  to  change,  under  legislative 
authority,  the  grade  of  a  street  for  its  full  width 
for  an  approach  to  a  bridge  without  making 
compensation  to  abutting  owners  for  consequen- 
tial damages,  is  not  so  exhausted  by  ex'erciding 
the  right  as  to  a  portion  of  the  street  only  as 
will  prevent  a  subsequent  change  of  grade  of 
the  rest  of  the  street  by  extending  the  approach 
to  cover  an  opening  left  in  the  center  of  the 
street  to  permit  access  to  the  wharves  of  abut- 
ting owners.  Decree,  76  P.  347,  45  Or.  1,  af- 
firmed.—Mead  V.  City  of  Portland,  26  S.  Ot. 
171,  200  U.  S.  148.  50  L.  Ed.  413. 

^=963.   Acts    oonstitntins    approprtation 
of  propezty. 

See  18  Cent  Dig.  Em.  Dom.  (9  161-164. 

Under  Act  March  2,  1893,  c.  197,  §  2,  pro- 
viding for  the  recording  of  a  map  of  the  plan 
prepared  by  the  commissioners  for  the  extension 
of  a  permanent  system  of  highways  in  the  Dis- 
trict of  Columbia  outride  of  cities,  and  further 
providing  that  after  the  map  is  recorded  no  fur- 
ther subdivision  of  any  land  included  therein 
shall  be  admitted  to  record  unless  the  same  be 
first  approved  by  the  commissioners,  or  be  in 
conformity  to  the  map,  the  mere  recording  of 
the  map  does  not  entitle  the  owners  of  lands  to 
any  compensation  or  damages. — Bauman  v.  Ross, 
17  S.  Ct.  966,  167  U.  S.  548,  42  L.  Ed.  270; 
Ross  V.  Bauman,  Id. ;  Abbott  v.  Ross,  Id. ; 
Ross  y.  Armes,  Id. 

^=:»65.  Determination  of  questions  as  to 
validity  of  ezeroise  of  power. 

See  18  Cent.   Dig.   Em.  Dom.    fi|  165-170. 


•^—  JnriicUotion     of     oonrtt     in 
Seneral. 

See  18  Cent.  Dig.  Em.  Dom.  §§  165-167. 

A  question  whether  the  use  for  which  pri- 
vate property  is  authorized  by  the  legislature  to 
be  taken  is  in  fact  a  public  use  is  one  for  the 
courts  to  determine,  but  the  extent  to  which 
property  shall  be  taken  for  such  use  rests  wholly 
in  the  legislative  discretion,  provided  that  just 
compensation  is  made  for  all  so  taken. — Shoe- 
maker V.  United  States,  147  U.  S.  282,  13  S.  Ct. 
361,  37  L.  Ed.  170. 

^=:»67«  — —  ConolniiTeneu  and  effeet  of 
lesislatiTO  action. 

See  18  Cent.  Dig.  Em.  Dom.  fiS  165-167. 

Congress  having  determined  by  Act  March  3, 
1909,  §  11,  that  the  entire  St.  Marys  river  be- 
tween the  American  bank  and  the  international 
line  and  all  of  the  upland  north  of  the  present 
ship  canal  were  necessary  for  purposes  of  navi- 
gation, that  determination  is  conclusive  in  con- 
demnation proceedings  by  the  United  States  un- 
der that  act. — United  States  v.  Cbandler-Dunbar 
Water  Power  Co.,  33  S.  Ct.  667,  229  U.  S.  53, 
57  L.  Ed.  1063. 

n.   OOBfPENSATIOK. 

(A)  NECESSITY    AND    SUFFICIENCY    IN 

GENERAL. 

^=:>69.  Necessity    of    makins   eompenta- 
tion  in  seneral. 

See  18  Cent  Dig.  Em.  Dom.  59  171-179;    25  Cent. 
Dig.  High.  9  358. 

The  liability  of  the  United  States,  under 
the  fifth  amendment  to  the  federal  Constitu- 
tion, to  make  just  compensation  for  an  appro- 
priation of  land  for  public  use,  is  not  defeated 
because  such  land  was  taken  by  the  govern- 
ment in  the  exercise  of  its  power  to  improve 
navigation.— United  States  v.  Lynah,  23  S.  Ct. 
349,  188  U.  S.  445,  47  L.  Ed.  539;    Same  y. 


Williams,  23  S.  Ct.  363,  188  U.  S.  485.  47  L. 
Ed.  554,  affirming  judgment  (C.  C.>  Williams 
V.  United  States,  104  F.  50. 

^=:»71.   Snifioienoy    of    statutory     prori- 
sions  for  compensation. 

See  18  Cent.  Dig.  Em.  Dom.  95  180-187. 

The  power  vested  in  the  federal  government 
of  appropriating  private  property  for  the  pub- 
lic uses  of  the  United  States  cannot  be  transfer- 
red to  a  state  any  more  than  its  other  sovereign 
attributes,  but  the  ascertainment  of  the  amoant 
of  compensation  to  be  made  for  property  taken 
is  not  an  essential  element  of  the  power  of  ap- 
propriation, and  Act  Cong.  March  3,  1875,  pro- 
viding that  damages  to  lands,  incurred  in  the 
improvement  of  the  navigation  of  the  Fox  and 
Wisconsin  rivers,  be  ^'ascertained  in  the  mode 
provided  by  the  laws  of  the  state,'*  is  not  an 
unconstitutional  delegation  of  power  to  a  state 
court.— United  States  v.  Jones,  109  U.  S.  513, 
3  S.  Ct.  346,  27  L.  Ed.  1015. 

Act  Sept.  27,  1890  (26  Stat.  492),  authoriz- 
ing the  establishment  of  a  public  park  in  the 
District  of  Columbia,  appropriated  a  fixed  sum 
to  pay  all  expenses  of  tne  park  commission,  in- 
cluding the  cost  of  lands  taken.  Held,  that 
this  was  merely  a  limitation  of  the  amount  to 
be  expended  by  the  government,  and  was  not 
a  direction  to  the  appraisers  to  keep  within 
any  given  limit  in  valuing  any  particular  piece 
of  property,  and  that  the  act,  since  it  did  not 
arbitrarily  fix  the  value  of  the  property  taken, 
was  constitutional.— Shoemaker  v.  United 
States,  147  U.  S.  282,  13  S.  Ct.  361,  37  L. 
Ed.  170. 

Where  the  legislature  authorized  a  city  to 
take  land  within  a  district,  the  grade  of  which 
was  below  tliat  of  surrounding  lands,  and  to 
raise  the  grade  thereof,  and  thereby  preserve 
the  public  health,  a  provision  in  the  act  re- 
quiring the  city  to  forthwith  pay  the  amount  of 
damage  agreed  upon  by  the  persons  injured  and 
the  city,  and  giving  the  right  to  any  person 
having  an  interest  in  the  land  taken  to  file  a 
bill  in  his  own  behalf,  and  that  of  all  others  in- 
terested, within  a  year,  setting  forth  his  claims 
for  damage,  and  requiring  that  notice  be  given 
bringing  in  all  parties  interested  within  a  time 
fixed,  and  appointing  commissioners  to  hear  the 
parties  and  assess  the  damages,  and  providing 
for  the  entry  of  separate  judgments,  etc.,  was 
sufiiciently  certain  and  adequate  to  protect  the 
landowners*  rights  to  compensation. — Sweet  v. 
Rechel,  159  U.  S.  380,  16  S.  Ct.  43,  40  U  Ed. 
188. 

The  suit  in  the  Court  of  Claims  for  com- 
pensation provided  for  by  Act  June  25,  1910, 
whenever 'a  patented  invention  shall  be  used  by 
the  United  States  without  license  of  the  owner, 
answers  all  requirements  as  to  compensation 
necessary  to  sustain  the  statute  as  an  exercise 
of  eminent  domain. — (1912)  Crossier  v.  Fried. 
Krupp  Aktiengesellschaft.  32  S.  Ct.  488,  224  U. 
S.  290,  56  L.  Ed.  771,  reversing  judgment 
(1908)  Fried.  Krupp  Aktiengesellschaft  v.  Cro- 
zier,  32  App.  D.  C.  1,  15  Ann.  Cas.  1108. 

$=»73.  Necessity  of  payment  before  tn]i« 
ins* 

See  18  Cent  Dig.  Em.  Dom.  99  188-204;    26  Cent 
Dig.  High.  9  359. 

^=»74.  — —  In  seneraL 

See  18  Cent.  Dig.  Em.  Dom.  99  188-197:    10  Cent 
Dig.  Const.  Law.  9  879. 

Where  private  property  is  taken  for  public 
use,  the  compensation  need  not  be  made  in- 
stanter.  It  will  be  sufficient  if  due  provision 
is  made  for  future  payment.— Cherokee  Nation 
V.  Southern  Kansas  Ry.  Co.,  135  U.  S.  641,  10 
S.  Ct.  965,  34  L.  Ed.  295,  reversing  (D.  C.)  33 
F.  900. 

A  statute  authorizing  the  taking  of  private 
property  for  public  use,  which  makes  such  pro- 


{Sup.Ct.Dig.->Fage  987] 


EMINENT  DOMAIN,  II  (A),  (B) 


vision  for  compensation  as  will  be  adequate, 
though  it  is  not  required  to  be  paid  before  the 
taking,  satisfies  the  requirements  of  the  consti- 
tution that  no  property  of  any  individual  can 
be  taken  for  public  uses  without  his  consent, 
or  that  of  the  representative  body  of  the  peo- 
ple^ and  that  he  shall  receive  compensation 
therefor— Sweet  v.  Rechel,  159  U.  S.  380,  16 
S.  Ct.  43,  40  L.  Ed.  188. 


—  Taking  by  state  or  miuiioi- 
pality. 

See  18  Cent.  Dig.  Em.  Dom.  SS  198,  199;    26  Cent 
Dig.  High,  fi  359. 

It  is  competent  for  the  legislature  to  au- 
thorize a  city  to  take  lands  for  the  purpose 
of  raising  the  grade  thereof,  and  preserving  the 
public  liealth,  prior  to  making  compensation 
therefor.— Sweet  v.  Bechel,  159  U.  S.  380,  16  S. 
Ct.  43,  40  L.  Ed.  188. 

^=»76.  — —  Entry  on  making  deposit  or 
payment  into  oonrt. 

See  18  Cent.  Dig.   Em.   Dom.   S9  200-208. 

An  act  of  congress  granting  to  a  railroad 
company  a  right  of  way  through  lands  owned 
by  private  persons,  which  provides  for  the  ap- 
I)ointment  of  three  disinterested  commissioners 
to  assess  the  compensation,  and  gives  the  own- 
ers the  right  of  appeal  from  their  award  to 
the  courts,  where  the  case  shall  be  tried  de 
novo,  and  provides  that  on  such  appeal  the  rail- 
road company  shall  pay  into  court,  to  abide  its 
judgment,  double  the  amount  of  the  award, 
makes  adequate  provision  to  secure  compensa- 
tion to  the  owner. — Cherokee  Nation  v.  South- 
ern Kansas  Ry.  Co.,  135  U.  S.  641,  10  S. 
Ct.  065,  34  L.  Ed.  295,  reversing  (D.  C.)  33  F. 
900. 

^=»70,  80.   Waiver    of,    or    estoppel  •  to 

claim,  compensation. 

See  18  Cent.  Dig.  Em.  Dom.  99  205-214;    25  Cent 
Dig.  High.  9  360. 

By  the  act  of  1875  (18  Stat.  506),  congress 
made  provision  for  compensating  riparian  own- 
ers for  all  damages  caused  by  the  erection  of 
Fox  and  Wisconsin  river  improvements,  but 
this  act  was  repealed  by  the  deficiency  bill  of 
1888  (25  Stat.  4).  Held,  that  a  landowner  who 
failed  to  take  measures  for  obtaining  compen- 
sation during  the  14  years  this  act  was  in  force 
must  be  considered  to  have  waived  all  right 
thereto. — Kaukauna  Water-Power  Co.  v.  Green 
Bay  &  M.  Canal  Co.,  142  U.  S.  254,  12  S.  Ct 
173,  35  L.  Ed.  1004,  affirming  decree  Green 
Bay  &  M.  Canal  Co.  v.  Kaukauna  Water-Pow- 
er Co.,  70  Wis.  635,  35  N.  W.  529,  36  N.  W. 
828. 

If  a  railroad  company  is  entitled  to  compen- 
sation for  a  bridge,  the  removal  of  which  is 
necessitated  by  a  change  in  the  grade  of  a 
street,  it  waives  its  right  thereto  by  failing  to 
file  its  claim  within  the  time  after  publication 
of  notice  prescribed  by  Rev.  St.  Ohio,  §  2315, 
and  cannot  thereafter  enjoin  the  improvement 
on  the  ground  that  compensation  has  not  been 
tendered. — Wabash  R.  Co.  v.  City  of  Defiance, 
17  S.  Ct  748,  167  U.  S.  88,  42  L.  Ed.  87. 

(B)  TAKING    OR    INJURING    PROPERTY 
AS  GROUND  FOR  COMPENSATION. 

^=»81.  Property   and   righta    snbjeot    of 
oompensatlon. 

See  18  Cent.  Dig.  Em.  Dom.  SB  215-232. 


— -  Rishts  in  pnblio  lands. 

See  18  Cent.   Dig.  Em.  Dom.  S  220. 

A  railroad  company  seeking  to  appropriate 
public  lands  in  the  actual  possession  of  a  set- 
tler,  who   is  entitled   to  claim   a  pre-emption 


right  thereto  when  the  proper  time  shall  come, 
and  who  has  made  improvements  thereon^  must 
make  compensation  therefor.— Spokane  Falls  & 
N.  Ry.  Co.  V.  Ziegler,  17  S.  Ct.  728,  167  U. 
S.  65,  42  L.  Ed.  79,  affirming  judgment  61  F. 
392,  9  C.  C.  A.  548. 

Even  if  the  holder  of  a  possessory  claim  is 
not  entitled,  under  the  act  of  Mardfi  3,  1875 
(18 .  Stat.  482),  to  the  same  measure  of  com- 
pensation for  land  taken  by  a  railroad  company 
as  if  he  had  secured  his  patent  from  the  United 
States,  yet,  plaintiff  having  been  in  possession, 
and  done  all  the  law  required  to  give  him  a 
patent,  before  defendant  seized  the  land,  the 
grant  of  a  patent  after  such  seizure,  but  before 
suit  was  brought,  conferred  on  him  the  right 
to  damages  as  the  owner  of  the  fee,  and  not 
merely  to  pay  for  improvements. — Id. 


—  Water  riglita. 

See  18  Cent.  Dig.  Bm.  Dom.  9<  227-230. 

As  the  rule  is  firmly  settled  in  Wisconsin 
that  riparian  owners  own  the  fee  to  the  middle 
of  the  stream,  a'  riparian  owner  who  does  not 
grant  to  an  improvement  company  of  a  river 
the  right  to .  build  an  embankment  along  the 
front  of  his  lot,  and  a  dam  abutting  thereon, 
was  entitled  to  compensation  for  the  taking  of 
his  land  for  that  purpose.— Kaukauna  Water- 
Power  Co.  V.  Green  Bay  &  M.  Canal  Co.,  142 
U.  S.  254,  12  S.  Ct  173,  35  L.  Ed.  1004,  af- 
firming decree  Green  Bay  &  M.  Canal  Co.  v. 
Kaukauna  Water-Power  Co.,  70  Wis.  635,  35 
N.  W.  529,  36  N.  W.  828. 

Compensation  to  a  riparian  owner  by  the 
revocation  made  by  Act  March  3,  1909,  j^  11,  of 
permits  issued  by  the  Secretary  of  War  to 
place  in  the  rapids  of  the  St.  Marys  river  the 
dams  and  dykes  necessary  to  control  the  cur- 
rent and  to  use  the  water  power  for  commer- 
cial purposes,  was  not  contemplated  by  the  pro- 
visions of  such  section  for  compensating  the 
owners  of  the  property  taken  in  the  interests  of 
navigation  throughout  the  entire  length  of  the 
St.  Marys  Falls  ship  canal  lying  between  said 
ship  canal  and  the  international  boundary  line. 
— United  States  v.  Chandler-Dunbar  Water 
Power  Co.,  33  S.  Ct.  667,  229  U.  S.  53,  57  L. 
Ed.  1063. 

Riparian  owners  of  the  shore  and  bed  of  the 
St.  Marys  river  have  no  right  of  private  prop- 
erty in  the  water  power  for  which  compensa- 
tion must  be  made  by  the  United  States  con- 
demning, for  purposes  of  navigation  under  Act 
March  3,  1909,  §  11,  all  land  and  property  of 
every  kind  north  of  St.  Marys  Falls  ship  canal 
lying  between  such  canal  and  the  entire  inter- 
national boundary  line. — Id. 

Any  right  which  a  riparian  owner  on  the 
St.  Marys  river,  having  title  to  the  middle 
tiiread  of  the  stream,  may  have  to  maintain 
structures  for  water  power  purposes,  is  not  a 
right  of  private  property  for  which  compensa- 
tion must  be  made  by  the  United  States  con- 
demning, in  the  interests  of  navigation  under 
Act  March  3,  1909,  §  11,  all  property  north 
of  the  St.  Marys  Falls  ship  canal  between 
such  canal  and  the  international  boundary  line. 
-Id. 

The  owner  of  legal  title  of  land  under  the 
water  of  Great  South  Bay,  whether  derived 
from  the  state  of  New  York  or  from  royal  pat- 
ents, has  no  property  right  therein  entitling 
him  to  compensation  for  the  destruction  of  an 
oyster  plantation  thereon  by  the  dredging  of  a 
deep-water  channel  across  the  bay  by  the  Unit- 
ed States,  in  the  interests  of  navigation. — 
Lewis  Blue  Point  Oyster  Cultivation  Co.  v. 
BriggSj  33  S.  Ct.  679,  229  U.  S.  82,  57  L. 
EJd.  108;i,  Ann.  Cas.  1915A,  232,  affirming  judg- 
ment 91  N.  E.  846,  198  N.  Y.  287,  34  L.  It.  A. 
(N.   S.)  1084,  19  Ann.  Cas.  694. 
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— —  Sasements  and   oilier  rigl^ts 
In  real  property. 

8e€  18  Cent.  Dig.  Bm.  Dom.  §S  221-226. 

The  owner  of  a  farm,  a  part  of  which  is 
permanently  flooded  by  a  frpvemment  dam,  must 
be  compensated,  in  addition  to  the  value  of 
the  land  taken,  for  the  lessened  value  of  the 
farm,  caused  by  the  consequent  cutting  off  of 
a  private  way  across  the  lands  of  others,  which 
is  the  only  practicable  outlet  from  the  farm  to 
the  county  road.— United  States  v.  Welch,  30  S. 
Cl  627,  217  U.  S.  333,  54  L.  Ed.  787,  28  L. 
R.  A.  (N.  S.)  385,  19  Ann.  Oas.  680. 


— ^  FranoliisoOb 

See  18  Gent  Dig.  Em.  Dom.  I  28L 

Congress  could,  by  Act  April  12,  1900,  c. 
191,  31  Stat.  77.  confiscate  without  compensa- 
tion, so  far  as  tne  federal  Constitution  is  con- 
cerned, the  office  of  solicitor  of  the  courts  of 
first  instance  of  the  capital  of  Porto  Rico,  law- 
fully purchased  in  perpetuity,  prior  to  the  oc- 
cupation of  Porto  luoo  by  the  military  author- 
ities of  the  United  States,  eaid  the  cession  of 
that  island  to  the  United  States.  Judgment, 
Sanches  y.  United  States  (1907)  42  Ct.  Cl.  458, 
affirm6d.--SanchcAz  y.  United  States,  30  S. 
Ct.  361,  216  U.  S.  167,  54  L.  Ed.  432. 

^=>89*  Nature  of  injury  to  property  not 
takes. 

See  18  Cent  Dig.  Km.  Dom.  IS  23S-288. 

4s>93»  «*-  Direot  or  roaote^  eoiitiiiconty 
or    proapootlTe    oonsoqnenooa    or 

l<MiSOS* 

See  18  Cent.  Dig.  Bm.  Dom.  f8  2S7-288. 

Act  Pa.  April  13.  1846  (Laws  Pa.  1846,  No. 
262,  p.  312)  8  11,  authorized  defendant  the 
Pennsylvania  Railroad  Company,  to  build  a 
railroad  between  flarrisburg  and  Pittsburg,  and 
to  occupy  all  land  necessary  for  that  purpose, 
and  to  "take"  the  necessary  materials,  on  mak- 
ing compensation  therefor.  Section  17  author- 
ized it  to  make  lateral  railroads.  Act  Pa. 
March  27,  1848  (Laws  Pa.  1848,  No.  224,  p. 
274),  provided  a  mode  for  ascertaining  damages 
for  land  or  materials  *'taken*'  by  defendant,  and 
declared  (section  5)  that  it  might  change  the  site 
of  any  public  road,  when  necessary,  on  paying 
the  damages.  This  section  'was  extended  by  Act 
Pa.  April  12,  1851  (Laws  Pa.  1851,  No.  297,  p. 
518).  to  streets  in  cities.  Act  Pa.  May  16, 
1857.  provided  for  the  sale  of  a  railroad  owned 
by  the  state,  authorized  any  railroad  company 
then  iucorporated  to  purchase  it,  authorized  the 
purchaser  to  extend  it  to  the  Delaware  river  in 
Philadelphia,  and  provided  (section  11)  that, 
should  any  then  incorporated  company  become 
the  purchaser,  "they  shall  possess,  hold,  and  use 
the  same  under  the  provisions  of  their  act  of  in- 
corporation, and  any  supplements  thereto,  modi- 
fied, however,  so  as  to  embrace  all  the  privileges, 
restrictions,  and  conditions  granted  by  this  act," 
and  repealed  all  inconsistent  provisions.  De- 
fendant company  afterwards  purchased  the  road. 
Heldf  that  it  derived  power  to  build  a  branch 
road  through  the  streets  of  Philadelphia,  not 
from  the  act  of  1846,  but  from  the  act  of  1857, 
§  11,  and  that  there  was  no  such  contract  be- 
tween it  and  the  state  as  prevented  the  state 
from  afterwards,  by  constitutional  provision, 
subjecting  it  to  liabUity  for  consequential  dam- 
ages arising  from  the  construction  of  such 
branch  road,  as  well  as  to  liability  for  property 
"taken'*  therefor,  though  the  latter  was  the  ex- 
tent of  its  previous  liability. — Pennsylvania  B. 
Co.  V.  Miller,  132  U.  S.  75,  10  S.  Ct  34,  §3  Ll 
Ed.  267. 

The  damage  to  lands  and  crops  of  riparian 
owners  along  the  Mississippi  river  from  the  in- 
creaae  of  water  from  the  prevention  of  outflow 
by  work  of  the  federal  government  in  its  tribu- 
taries to  deepen  the  channels  is  too  remote  to 
require  compensation.— Jackson  y.  United  States, 


33  S.  Ct.  1011,  230  U.  S.  1,  57  L.  Ed.  1363,  af- 
firming judgment  47  Ct  CL  579. 

^^94.  Elements  of  eompensatloii  for  im» 
juries  to  property  aot  takem. 

See  IB   Cent   Dig.   Em.   Dom.   If  SM^   tsa-m;    9 
Cent.  Dig.   High.  9f  278.  858.  361. 

<&=»07.  — —  Takinc  water  riglita. 

866  18  Cent  Dig.  Em.  Dom.  H  SO.  SI. 

A  claim  for  damages  by  reason  of  the  drain- 
ing and  destruction  of  a  well  located  about  500 
feet  from  the  right  of  way,  and  not  embraced  in 
the  lands  taken,  is  within  Act  July  15, 1882  (22 
Stat  168)  §  1,  authorizing  the  construction  of  a 
tunnel  to  supply  the  city  of  Washington  with 
water,  and  providing  that  any  person  who  by 
reason  of  the  construction  shall  be  dirdctly  in* 
jured  in  any  property  right  may  present  a  claim 
for  damages  to  the  court  of  claims.— United 
States  V.  Alexander,  148  U.  S.  186,  13  S.  Ct 
529,  37  L.  £d.  415. 

The  doctrine  that  the  draining  and  destme- 
tion  of  a  well  by  an  adjoining  owner  of  land 
exercising  his  right  to  dig  therein  is  damnum 
absque  injuria,  where  the  well  is  not  supplied 
by  a  distinct  vein  of  water,  has  no  appli^tion 
where  such  draining  and  destruction  are  caused 
by  the  construction  of  a  tunnel  for  the  water 
sunply  of  a  dty,  under  authority  of  an  act  of 
congress,  over  land  in  which  a  right  of  way 
only  is  acquired,  and  the  act  provides  a  remedy 
for  such  an  injury.— United  States  v.  Alexander, 
148  U.  S.  186,  13  S.  Ct.  529,  37  L.  Bid.  415; 
Same  v.  Truesdell,  148  U.  S.  196, 13  &  Ot.  532, 
87  L.  Ed.  419. 


— —  Alteration    of    i 
ol&arse  of  'vrater. 

866  18  Cent  Dig.  B}m.  Dom.  |i  S2-S6. 

The  turning  of  a  valuable  rice  plantation  in- 
to an  irreclaimable  and  valueless  bog,  as  the 
necessary  result  of  an  improvement  in  naviga- 
tion undertaken  by  the  United  States  govern- 
ment, is  a  taking  of  the  land,  within  the  mean- 
ing of  the  fifth  amendment  to  the  federal  Con- 
stitution.—United  States  V.  Lynah,  23  S.  Ct 
349,  188  U.  S.  445,  47  L.  Ed.  539 ;  Same  v. 
WiUiams,  23  S.  Ct.  363,  188  U.  S.  485,  47  U 
Ed.  554,  affirming  judgment  (a  C.)  Williams  v. 
United  States,  104  F.  50. 

The  injury  from  overflow  and  erosion  to  the 
lands  of  a  riparian  proprietor  as  the  result  of 
the  action  of  the  Mississippi  river  through  a 
series  of  years  is  not  such  a  direct  consequence 
of  the  construction  by  the  federal  government 
farther  up  the  stream  of  a  revetment  along  the 
hanks,  which  did  not  diange  the  course  of  the 
river  as  it  then  existed,  but  operated  to  prevent 
further  changes;  as  to  make  such  govemmenul 
action  a  taking  of  private  property  for  pnbhc 
use  within  the  meaning  of  the  fifth  amendment 
to  the  federal  Constitution.  Judgment  36  Ct 
Cl  474.  affirmed.— Bedford  v.  United  States,  24 
S.  Ct.  i38,  192  U.  S.  217,  48  L.  Ed.  414. 


— —  PreTontlon  of  aeeess  to 
sable  uraters. 

Bee  18  Cent  Dig.  Em.  Dom.  |  ISO. 

The  building  of  a  dyke  in  a  navigable  rivsr 
by  the  federal  government,  which  prevents  ac- 
cess to  the  landing  place  of  a  lower  riparian 
owner,  is  not  a  taking  of  property  for  public 
use,  for  which  the  government  must  make  con* 
pensation.— Gibson  v.  United  States,  17  S.  Cc 
578,  166  U.  S.  269,  41  L.  Bd.  996. 

A  pier  erected  by  the  United  States  on  land 
submerged  under  navigable  water,  the  title  to 
which  is  owned  by  the  riparian  proprietor, 
when  this  is  done  merely  for  the  improvement 
of  navigation,  though  it  permanently  detfroys 
his  access  to  the  navigable  waters,  does  not  en- 
title him  to  any  compensation  under  Const.  U. 
S.  Amend.  5»  prohibiting  property  to  be  takea 
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for  pnblic  use  without  just  compensatioii,  since 
the  title  to  the  land,  whether  owned  by  the  ri- 
parian owner  or  by  the  state,  was  acquired  sub- 
ject to  the  rights  which  the  public  have  in  the 
navigation  of  such  waters.  Judgment,  71  N.  W. 
1091,  113  Mich.  565,  6  Detroit  Leg.  N.  409,  67 
Am.  fit.  Hep.  4S4,  affirmed.— Scranton  v.  Wheel- 
er, 21  S.  Gt  48,  179  U.  S.  141,  45  L.  Ed.  126. 

^=9 100.  '—  Ooovpatlon  or  nmm  of  stroet 
or  otfier  lilsliway* 

860  18  Cent.   Dig.   Bm.    Dom.   |8  266-884.   2S7:     25 
Cent   Dig.    High,  fi  278. 

Rev.  St.  Ohio,  |  3283,  provides  that  a  mu- 
nicipal corporation  may  agree  with  a  railroad 
company  as  to  the  terms  and  conditions  on 
which  it  may  lay  its  tracks  on  a  street,  and 
that,  if  unable  to  agree,  the  right  to  use  any 
necessary  street  may  be  acquired  as  if  it  were 
private  property;  but  further  provides  that  the 
owner  of  property  lying  on  or  near  to  the 
ground  so  usea  may  recover  for  injuries  sustain- 
ed by  the  construction  of  the  road  on  the  street. 
Held,  that  it  authorizes  a  recovery  for  damages 
to  Ifmd  lying  on  a  street  intersecting  one  so 
taken  by  a  railroad  company  with  the  consent 
of  the  municipal  government,  and  within  33  feet 
of,  but  not  touching,  the  one  on  which  the  track 
Is  laid.— Shepherd  v.  Baltimore  &  O.  R.  Co., 
130  U.  S.  426,  9  S.  Ot.  598,  32  L.  Ed.  970. 

Where  congress  grants  a  right  of  way  to  a 
railroad  company  over  streets,  the  title  to  which 
is  in  the  United  States,  or  where  a  city  grants 
such  right  of  way,  when  the  title  is  in  it,  the 
company  takes  the  grant  subject  to  a  liability 
to  abutting  property  owners  for  any  damages 
to  their  property  by  reason  of  its  building  the 
road,  under  Const.  Ark.  1878,  which  provides 
that  '^private  property  shall  not  be  taken,  ap- 
propriated, or  damaged  for  public  use  without 
Just  compensation."— Hot  Springs  R.  Co.  v.  Wil- 
liamson, 136  U.  S.  121, 10  S.  Ct.  965,  34  L.  Ed. 
365,  affirming  46  Ark.  429. 


— —  EfFoot  of  smoke,  foul  odors* 
noise,  or  Tibvation* 

See  18  Cent.  Dig.  Bm.  Dom.  59  278-281. 

Const.  U.  S.  Amend.  5,  does  not  require 
that  an  owner  of  property,  no  part  of  which  was 
actually  appropriated,  but  which  lies  near  a 
railway  tunnel  maintained  under  Acts  Feb.  12, 
1901,  and  Feb.  28,  1903,  on  property  acquired 
by  condemnation,  be  compensated  for  damage 
through  smoke  and  dirt  and  vibration  incident 
to  the  operation  of  the  railroad.— Richards  v. 
Washington  Terminal  Co.,  34  S.  Ct.  654,  233  U. 
S.  546,  68  L.  Ed.  1068,  L.  R  A.  1915A,  887,  re- 
versing judgment  37  App.  D.  C.  289. 

An  owner  of  property  in  the  neighborhood 
of  railroad  tracks  and  a  tunnel  constructed  un- 
der authority  of  Acts  Feb.  12,  1901,  and  Feb. 
28,  1908,  is  entitled  under  Const  U.  S.  Amend. 
5,  to  compensation  for  damage  from  gas  and 
smoke  emitted  from  locomotives  in  the  tunnel 
and  forced  out  of  it  near  his  property  so  as  to 
render  it  less  habitable. — Id. 


—  Obstmotion  of  Uglit  or  air. 

Se«  18  Cent  Dig.  Bm.  Dom.  99  282-289. 

An  owner  of  real  prpperty  abutting  on  a 
street  in  New  York  Cil^,  who  derived  ms  title 
from  the  grantor  to  the  city,  in  trust  for  a  pub- 
lic highway,  of  the  strip  of  land  constituting 
the  street,  and  acquired  such  title  when  the 
state  courts  had  decided  that  one  so  situated 
had  a  contract  right  to  easements  of  light,  air, 
and  access,  which  could  not  be  taken  from  him 
without  compensation  by  the  construction  of 
an  elevated  railroad  in  the  adjoining  street,  is 
protected  against  impairment  of  his  easements 
of  light  and  air  by  the  substitution  by  a  railroad 
company,  at  the  subsequent  command  of  the 
state,  as  expressed  in  Laws  N.  Y.  1892,  c.  339, 


of  an  elevated  structure  in  lieu  of  Its  surface 
or  partly  depressed  roadbed,  which  occupied  the 
street  at  the  time  of  his  purchase,  and  cut  off 
his  access  to  the  street  Judgment,  69  N.  Y.  S. 
910,  60  App.  Div.  621,  affirmed,  and  judgment, 
66  N.  B.  658, 173  N.  Y.  549,  reversed.— Muhlker 
V.  New  York  ft  H.  R.  Co.,  25  S.  Ct  622,  197 
U.  S.  544,  49  I/.  Ed.  872;  Birrell  v.  Same,  25 
S.  Ct  667,  198  U.  S.  390,  49  L.  Ed.  1096; 
Kiems  v.  Same,  Id^  reversing  judgments  66  N. 
E.  1105,  173  N.  Y.  644,  and  Keirns  v.  New 
York  &  H.  R.  Co.,  66  N.  B.  1110,  173  N.  Y. 
642. 


-"—  Obstmotion  of  aooess. 

See  18  Cent  Dig.  Bm.  Dom.  99  282-889. 

A  viaduct  constructed  by  a  city,  under  pow- 
er conferred  by  its  charter  and  special  ordi- 
nances, was  so  built  that  access  to  a  coal  yard 
from  one  street  was  practically  cut  off,  and  the 
use  of  another  seriously  impaired  as  a  way  of 
approach  and  exit  and  the  property  was  often 
flooded  by  water  from  the  approaches  on  each 
side  of  it  to  a  neighboring  bridge.  Heldj  that 
the  lot  was  "damaged,"  within  the  meanmg  of 
Const.  111.  1870,  providing  that  "private  prop- 
erty shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation."----Clty  of  Chi- 
cago V.  Taylor,  126  U.  S.  161,  8  S.  Ct  820,  31 
L.  Ed.  638. 

Just  compensation  to  the  owner  of  a  farm, 
a  part  of  which  is  taken  by  the  United  States 
by  permanently  flooding  it  in  Improving  naviga- 
tion, as  an  incident  to  which  a  public  highway 
crossing  the  flooded  land  is  also  flooded,  de- 
mands an  award  of  the  damages  to  that  part 
of  the  farm  not  taken  by  reason  of  the  destruc- 
tion of  the  easement  of  access  to  the  turnpike 
by  way  of  the  highway  thus  destroyed.— United 
States  V.  Griszard,  31  S.  Ct  162,  219  U.  S.  180, 
55  L.  Ed.  165,  31  L.  R.  A.  (N.  ^)  1135. 


•^—  Interference      with      fran- 
oliise. 

See  18  Cent.  Dig.  Em.  Dom.  99  292.  298. 

The  question  as  to  what  is  "just  compensa- 
tion" for  private  property  taken  for  public  use 
is  a  judicial,  and  not  a  legislative,  question ; 
and  the  provision  in  the  act  authorizing  the  con- 
demnation of  a  lock  and  dom  belonging  to  the 
Monongahela  Navigation  Company  (!^  Stat. 
-411),  "that  in  estimating  the  sum  to  be  paid  by 
the  United  States  the  franchise  of  said  corpora- 
tion to  take  tolls  shall  not  be  considered  or  es- 
timated," does  not  preclude  the  court  from  giv- 
ing compensation  for  such  franchise. — ^Mononga- 
hela Nav.  Co.  V.  United  States,  146  U.  S.  312, 
13  S.  Ct  622,  37  L.  Ed.  463. 

^s»114.  Temporary  nse. 

See  18  Cent.  Dig.  Em.  Dom.  99  301,  802. 

^=»116.  — —  Use  dnrins  eonstmotion  of 
works. 

See  18  Cent  Dig.  Bm.  Dom.  99  SOI,  302. 

The  obstruction  of  the  streets  during  the 
building  of  the  road,  whereby  access  to  such 
property  is  impaired  or  suspended,  is  not  an  in- 
jury to  the  property,  within  the  statute,  from 
which  a  cause  of  action  necessarily  arises,  as 
the  use  of  the  streets  is  incidental  to  the  im- 
provement, though,  if  the  obstruction  is  unrea- 
sonably prolonged,  the  special  damages  resulting 
therefrom  may  be  recovered. — Shepherd  v.  Balti- 
more &  O.  R.  Co.,  130  U.  S.  426,  9  S.  Ct  598, 
32  L.  Ed.  970. 

^=:>121.   Corporations  and  persons  liable 
for  eompensation. 

See  18  Cent.    Dig.  Em.  Dom.   99  820-824;  26  Cent 
Dig.   High.   9  862. 

Act  Wis.  June  29,  1848,  providing  for  the 
improvement  of  the  E\>z  and  Wisconsin  rivers. 
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and  for  connecting  the  same  by  a  canal,  declar- 
ed that  any  water  power  created  by  any  dams 
built  in  the  course  of  such  improvement  should 
belong  to  the  state.  The  state  subsequently 
granted  all  the  property  rights  and  privileges  to 
an  improvement  company.  The  property  and 
franchises  of  the  improvement  company  having 
been  transferred  to  a  canal  company  by  the 
foreclosure  of  a  mortgage  thereon,  the  •canal 
company  subsequently  conveyed  the  same  to  the 
United  States  under  authority  of  an  act  of  con- 
gress passed  in  1870,  reserving,  however,  the 
right  to  the  surplus  water  x)Ower  created  by  the 
dam,  together  with  such  rights  and  privileges 
in  the  land  as  were  necessary  to  the  enjoyment 
thereof.  Held  that,  notwithstanding  this  res- 
ervation, the  duty  to  make  compensation  to  the 
landowner  followed  the  public  use,  and  the  Unit- 
ed States  became  liable  therefor.— Kaukauna 
Water-Po^yer  Co.  v.  Green  Bay  &  M.  Canal  Co., 
142  U.  S.  254.  12  S.  Ct.  173,  35  L.  Ed.  1004, 
affirming  decree  Green  Bay  &  M.  Canal  Co.  v. 
Kaukauna  Water-Power  Co.,  70  Wis.  635,  35  N. 
W.  529,  36  N.  W.  828. 

(CD  MEASURE  AND  AMOUNT. 

^s>122.  Neoesalty   of  juat  or  full  oom- 
pensation  or  indemnity. 

See  18  Cent.   Dig.  Em.   Dom.   91  S26,  326)4. 

An  award  of  only  nominal  damages  in  pro- 
ceedings to  acquire  by  eminent  domain  the  fee 
to  lands  under  the  waters  of  a  navigable  stream 
does  not  take  property  for  public  use  without 
compensation,  and  hence  without  due  process 
of  law,  where  substantially  all  the  land  abut- 
ting upon  the  stream  on  either  side  had  already 
been  conveyed  away  by  the  owner  of  the  bed, 
and  the  proceedings  were  had  under  a  statute 
providing  adequate  machinery  for  the  ascertain- 
ment of  compensation  upon  notice  and  hearing, 
and  the  record  discloses  no  ruling  of  law  pre- 
venting just  compensation  to  the  owner  for  the 
property  taken.— (1911)  Appleby  v.  City  of  Buf- 
falo, 31  S.  Ct  699,  221  U.  S.  524,  55  L.  Ed. 
838,  affirming  judgment  (1907)  In  re  City  of 
Buffalo,  81  N.  E.  954,  189  N.  Y.  163,  which 
reverses  judgment  (1906)  101  N.  Y.  S.  966. 

^=9124.  .Time   ivitli    refer enoe   to   nrliioh 
compensation  to  be  made* 

See  18  Cent.  Dig.  Em.  Dom.  §§  332-344. 

In  proceedings  to  condemn  land  for  park 
purposes,  it  is  not  error  to  exclude  evidence  as 
to  value  showing  the  prices  actually  paid  for 
similar  property  near  or  adjoining  the  park, 
where  the  sales  took  place  after  the  boundaries 
had  been  ascertained  and  laid  out. — ^Kerr  v. 
South  Park  Com'rs,  117  U.  S.  379.  6  S.  Ct  801, 
29  L.  Ed.  924 ;  Id.,  117  U.  S.  388,  6  S.  Ct.  805, 
29  L.  Ed.  927. 

Under  the  provision  of  Act  March  2,  1893, 
c.  197,  §  11  (27  Stat  532),  at  to  highways  in 
that  part  of  the  District  of  Columbia  lying  out- 
side of  cities,  that  when  the  use  of  a  part  only 
of  anjr  parcel  or  tract  of  land  is  condemned,  the 
jury,  in  assessing  damages  therefor,  shall  take 
into  consideration  the  benefit  that  "the  purpose 
for  which  it  is  taken  may  be  to  the  owner  or 
owners  of  such  tract  or  jparcel  by  enhancing  the 
remainder  of  the  same,'*^  the  benefits  as  well  as 
the  damages  are  to  be  assessed  as  of  the  date  of 
the  appropriation,  and  the  damages  thus  as- 
sessed constitute  the  entire  compensation. — Bau- 
man  v.  Ross,  17  S.  Ct  966,  3(57  U.  S.  548,  42 
L.  Ed.  270;  Ross  v.  Bauman,  Id.;  Abbot  v. 
Ross,  Id. ;   Ross  v.  Armes,  Id, 

The  value  of  property  taken  by  eminent  do- 
main should*  be  fixed  as  of  the  date  of  the  pro- 
ceedings and  with  reference  to  the  loss  the  owner 
sustains  in  the  condition  of  the  property  at  the 
time. — United  States  v.  Chandler-Dunbar  Water 
Power  Co.,  33  S.  Ct  667,  229  U.  S.  53,  57  L». 
Ed.  1063. 


•b>125.  Natnre     and     extent     of     Tight 
taken. 

See  18  Cent  Dig.  Em.  Dom.  SB  845-85t 


— -  In  seneraL 

See  18  Cent  Dig.  Em.  Dom.  99  346-347. 

The  award  to  riparian  owners  of  the  bed 
and  shore  of  the  St.  Marys  river  for  the  upland 
taken  by  the  United  States  in  condemnation 
proceedings  under  Act  March  3,  1909,  {  11. 
should  not  include  the  additional  value  of  the 
land  for  use  as  factory  sites  in  connection  with 
the  development  of  water  power  by  the  owners, 
where  they  had  no  vested  property  rights  in  the 
water  power.— United  States  v.  Chandler-Dan- 
bar  Water  Power  Co.,  33  S.  Ct  667,  229  U.  S. 
53,  57  L.  Ed,  1063. 


•^—  Railroad  rlslittf  of  way. 

See  18  Cent  Dig.  Em.  Dom.  99  349-351. 

A  dty  extending  a  street  across  a  railroad 
is  not  bound  to  make  compensation  for  the 
probable  expense  to  the  railroad  company  of 
constructing  gates,  planking  the  crossing,  and 
maintaining  watchmen,  as  required  by  public 
regulations  for  the  safety  of  lives  and  property. 
—Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago, 
17  S.  Ct  581,  166  U.  S.  226,  41  L.  Ed.  979. 

The  measure  of  compensation  upon  the  ex- 
tension of  a  street  across  a  railroad  on  land  of 
which  the  railroad  company  owns  the  fee  is  the 
decrease  in  the  value  of  the  use  for  railroad 
purposes  of  the  land  taken,  but  the  effect  on  the 
land's  value  for  other  purposes,  and  the  possible 
depreciation  in  the  value  of  the  railroad  and  its 
terminal  facilities,  need  not  be  considered. — Id. 

^s»129.  Takinc  entire  traet  or  pieee  of 
property. 

See  18  Cent  Dig.  Em.  Dom.  99  352-361^. 

^=»130.  -»«  Measure  of  oompensation  In 
seneral. 

See  18  Cent  Dig.  Em.  Dom.  99  862.  854,  855. 

An  instruction  to  fix  the  value  of  the  lands 
to  be  taken  at  their  market  price  for  residence, 
agriculture,  or  other  purposes,  but  excluding 
speculative  values  based  upon  the  anticipated 
effect  of  the  condemnation  proceedings,  was  a 
proper  one.— Kerr  v.  South  Park  Comers,  117 
U.  S.  379.  6  S.  Ct  801,  29  L.  Ed.  924 ;  [Shoe- 
maker V.  United  States,  147  U.  S.  282, 13  S.  Ct 
361,  37  U  Ed.  170. 

^=^133.  "— >  Improrementa  and  llztvres. 

See  18  Cent  Dig.  Em.  Dom.  99  358-361H. 

In  proceedings  to  condemn  land  for  school 
purposes,  it  appeared  that  the  school  district 
purchased  the  "squatter"  title  of  the  parties 
in  possession,  paying  the  full  value  of  the  land, 
relying  on  the  erroneous  advice  of  reputable 
counsel  that  this  title  was  superior  to  that  of 
the  pcurties  claiming  under  a  patent,  that  it  took 
possession  and  erected  school  buildings  thereon, 
though  notified  by  the  parties  claiming  under  the 
imtent  that  it  would  do  so  at  its  peru;  that  the 
premises  were  necessary  for  school  purposes,  and 
were  taken  for  that  public  use.  Held,  that 
just  compensation  did  not  incluae  compensation 
for  the  improvements.--Searl  v.  School  Dist. 
No.  2  of  Lake  County,  133  U.  S.  553,  10  S. 
Ct  374,  33  L.  Ed.  740. 

^=:»134,  — —  Valne  for  speelal  nse. 

See  18  Cent  Dig.  Em.  Dom.  9  866. 

The  availability  for  lock  and  canal  purpos- 
es of  the  land  between  the  canals  in  use  and 
the  bank  of  St.  Marys  river,  taken  by  the  United 
States  in  condemnation  proceedings  under  Act 
March  3,  1909,  §  11,  is  a  proper  element  of 
value  in  fixing  the  compensation. — United  States 
V.  Chandler-Dunbar  Water  Power  Co.,  33  S, 
Ct  667,  229  U.  S.  53,  57  L.  Ed.  1063. 

The  so-called  strate^c  value  of  an  island  ly- 
ing in  the  St  Marys  nver,  growing  out  of  the 
necessity  of  Including  it  as  a  tailrace  site,  in 


[Sup.  Ct  Dig.— Page  Wl] 


EMINENT  DOMAIN,  II  (C),  (D),  III 


«=>171 


any  efficient  plan  of  water  development  by  any 
t>wner,  is  not  an  element  of  value  in  awarding 
compensation  for  property  condemned  by  the 
United  States  under  Act  March  3,  1900,  {  11, 
in  the  interests  of  navigation. — Id. 

Compensation  to  an  owner  of  one  of  many 
parcels  of  land  condemned  for  a  reservoir  for  a 
water  supply  should  not  include  part  of  an  in- 
crease in  value  for  a  use  as  a  reservoir  due  to  its 
union  with  other  parcels  not  practicable  except 
hy  dondemnation  proceedings. — City  of  New 
York  V.  Sage,  36  S.  Ct.  26,  239  U.  S.  57,  60 
L..  Ed.  143,  reversing  decree  In  re  Bensel,  206 
F.  369,  124  C.  C.  A.  251. 

^==9 135.  Takins  part  of  tract  or  prop- 

orty* 
See  18  Cent  Dig.  Em.  Dom.  9§  363-370. 

^s>138«  —  Injuries  to  part  not  taken. 

See  18  Cent.  Dig.  Em.  Dom.  i  370. 

Just  compensation  to  the  owner  of  three 
absolutely  separate  and  independent,  though  ad- 
joining, farms,  one  of  which  only  was  taken 
in  condemnation  proceedings,  does  not  demand 
an  award  of  the  damage  to  the  tw^o  remaining 
farms,  arising  from  the  proi)osed  use  of  the 
condemned  property  for  military  purposes. 
Judgment  Sharpe  v.  United  States,  112  F.  893, 
50  C.  C.  A.  597,  57  U  R.  A.  932,  affirmed.— 
Sharp  v.  United  States,  24  S.  Ct.  114,  191  U.  S. 
341,  48  L.  Ed.  211. 

^=>139.   Injuries  to  property  not  taken. 

See  18  Cent.  Dig.  Em.  Dom.  S6  371-877. 

^=»141.  ....  Depreciation  of  valne. 

See  18  Cent    Dig.  Em.  Dom.  89  372-376. 

In  a  suit  for  damage  to  a  lot  used  as  a 
coal  yard,  by  the  erection  through  an  'adjoining 
street  of  a  viaduct,  whereby  the  lot  was  often 
flooded,  and  access  to  it  from  the  street  seriously 
impaired,  the  true  measure  of  damages  is  the 
diminution,  if  any,  in  the  selling  or  renting  value 
of  the  property;  but  no  recovery  can  be  had 
for  the  flooding,  unless  it  affected  that  value, 
nor  for  the  value  of  the  improvements  on  the  lot, 
for  its  use  as  a  coal  yard,  unless  the  lot  was 
rendered  useless  for  such  purposes.— City  of 
Chicago  V.  Taylor,  125  U.  S.  161,  8  S.  Ct  820, 
31  L.  Ed.  638. 

^==>144.  Deduction  or  set-off  of  benefits* 

See  18  Cent  Dig.  Em.  Dom.  9fi  378-393. 


—  In  general. 

See  18   Cent.   Dig.   Em.   Dom.   8f  378-389. 

Congress  has  power,  in  the  exercise  of  the 
right  of  eminent  domain,  to  direct,  as  it  has 
done  by  Act  March  2,  1893,  c.  197  (27  Stat. 
532),  that  when  part  of  a  parcel  of  land  is  ap- 
propriated to  the  public  use  for  a  highway  in 
the  District  of  Columbia,  the  tribunal  vested 
with  the  duty  of  assessing  the  compensation  or 
damages  due  to  the  owner,  whether  for  the  value 
of  the  part  taken,  or  for  any  injury  to  the  rest, 
shall  take  into  consideration,  by  way  of  lessen- 
ing the  whole  or  either  part  of  the  sum  due  him, 
any  special  and  direct  benefits  capable  of  pres- 
ent estimate  and  reasonable  computation,  caused 
by  the  establishment  of  the  highway  to  the  part 
not  taken.— Bauman  v.  Ross,  17  S.  Ct.  960,  167 
U.  S.  548,- 42  Ik  Ed.  270;  Ross  v.  Bauman,  Id. ; 
Abbot  V.  Ross,  Id. ;  Ross  v.  Armes,  Id. 

^s»148.  Interest  as  element,  and  dam- 
ages for  delay  in  payment  of 
compensation. 

See  18  Cent  Dig.  Em.  Dom.  96  397-399V&. 

The  owners  of  land  taken  for  a  park,  who 
received  the  rents  and  profits  therefrom  auring 
the  time  occupied  in  fixing  the  amount  of  com- 
pensation, should  not  be  allowed  interest  on 
the  valuation  of  their  land  from  the  date  of 
filing  the  map,  for  the  inconveniences  to  which 


they  were  subject  during  the  time  so  occupied 
are  presumed  to  have  been  considered  and  allow- 
ed for  in  fixing  the  amount  of  the  compensSf^ 
tion.— Shoemaker  v.  United  States,  147  U.  S. 
282,  13  S.  Ct.  361,  37  L.  Ed.  170. 

Under  the  constitution,  the  i>ayment  of  the 
damages  to  the  owner  of  the  land,  and  the  vest- 
ing of  title  in  the  United  States,  are  properly  re- 
quired to  be  contemporaneous,  and  the  owner  is 
not  entitled  to  interest  pending  the  proceedings. 
—Bauman  v.  Ross,  17  S.  Ct.  966,  167  U.  S.  548, 
42  L.  Ed.  270;  Ross  v.  Bauman,  Id.;  Abbot 
V.  Ross,  Id. ;  Koss  v.  Armes,  Id. 

(D)  PERSONS  EI^rriTLED  AND  PAYMENT. 

4  

^^151.  Persons  entitled. 

See  18  Cent.  Dig.   Em.  Dom.  §9  403-426;    25  Cent 
Dig.  High.  9  360. 

^=^153.  «— —  Vendor  or  pnrcliaser. 

See  18  Cent.  Dig.  Em.  Dom.  99  407-416. 

It  is  well  settled  that  after  a  railroad*  com- 
pany, having  the  power  of  eminent  domain, 
has  entered  into  actual  possession  of  land  neces- 
sary for  its  corporate  purposes,  whether  with  or 
without  the  consent  of  the  owner,  a  subsequent 
vendee  of  the  latter  takes  the  land  subject  to  the 
burden  of  the  railroad,  and  the  right  to  pay^ 
ment  from  the  railroad  company  if  it  entered 
under  an  agreement  to  pay,  or  to  damages  if  it 
entered  without  authority,  belongs  to  the  owner 
at  the  time  possession  was  taken.— Roberts  v. 
Northern  Pac.  R.  Co.,  158  U.  S.  1,  15  S.  Ct. 
756,  39  U  Ed.  873,  affirming  judgment  (C.C.) 
Northern  Pac.  R.  Co.  v.  Roberts,  42  F.  734. 

nX.  PROCEEDINGS  TO  TAKE  PBOP- 

EBTY  AND  ASSESS  COM- 

PENSATION. 

See  Removal  of  Causes,  ^=:>35. 

Amount   in   controversy   as   affecting  appellate 

jurisdiction,  see  Appeal  and  Error,  ^=:>61. 
Appealability  of  final  judgments,  see  Appeal  and 

Error,  <e=>77,  80,  84. 
Conclusiveness  of  award  of  damages  for  street 

extension  in  District  of  Columbia,  see  District 

of  Columbia,  $=»16. 
Conformity  of  federal  courts  to  state  practice, 

see  Courts,  ^=:»334. 
Due   process  of  law,   see   Constitutional  Law, 

<&i«->281. 
Equal    protection   of   laws,    see   Constitutional 

Law,  €=»228. 
Review  of  decisions,  see  Appeal  and  Error,  #=» 

201. 

$=:»167.   Statutory  provisions  and  reme- 
dies. 

See  18  Cent.  Dig.  Em.  Dom.  98  461-456. 

The  direction  in  Act  Aug.  1,  1888,  c.  728, 
that,  in  a  proceeding  in  the  United  States  court  « 
to  condemn  land  for  the  yse  of  the  United  States, 
the  practice  and  proceedings  shall  conform  as 
near  as  may  be  to  the  practice  and  proceedings 
existing  in  the  state  courts,  must  give  way  when 
to  adopt  the  state  practice  would  be  inconsistent 
with  the  terms,  defeat  the  purpose,  or  impair  the 
effect  of  any  legislation  of  congress. — Chappell  v. 
United  States,  160  U.  S.  499,  16  S.  Ct.  397,  40 
L.  Ed.  510. 

^=:>171.  Defenses  and  objections. 

See  18  Cent.  Dig.  Em.  Dom.  §S  468,  469. 

The  appropriation  by  eminent  domain  of 
land  for  the  approaches  and  terminal  facilities 
necessary  to  the  use  of  a  bridge  erected,  under 
the  authority  of  Act  Jan.  26,  1901,  c.  181,  31 
Stat  741,  over  a  navigable  stream,  is  not  for- 
bidden by  that  act  because  the  -plans  submitted 
to  tlie  Secretary  of  War,  and  specifically  ap- 
proved by  him,  although  fully  subserving  the 
purpose  of  showing  the  extent  to  which  naviga- 
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tion  would  be  affected,  do  not  include  such  ter- 
minal and  connecting  facilities,  and  cannot, 
under  the  act,  be  altered  without  his  consent. 
Judgment,  Southern  Illinois  &  M.  Bridge  Go. 
V.  Stone,  02  S.  W.  475,  194  Mo.  175,  affirmed. 
—Stone  V.  Southern  Illinois  &  M.  Bridge  Co., 
27  S.  Ct.  615.  206  U.  S.  267,  51  L.  Ed.  1057. 

• 
^=»172.  Jvriadietlon. 

See  18  Cent.  Dig.  Em.  Dom.   88  470-472;    25  Cent 
Dig.  High.    8  366. 

Neither  jurisdiction  of  state  probate  court 
over  condemnation  proceedings  or  establishment 
of  a  water  power,  nor  constitutionality  of  laws 
authorizing  proceedings,  held  affected  because  the 
rights  to  be  condemned  are  below  the  contem- 
plated dam,  nor  because  before  condemnation 
petitioner  must  have  obtained  at  least  an  acre 
on  either  side  of  the  stream  for  a  dam  site.— 
Mt  Vernon- Woodberry  CJotton  Duck  Co;  v.  Ala- 
bama Interstate  Power  Co..  36  S.  Ct.  234.  240 
U.  S.  30,  60  L.  Ed.  507,  affirming  judgment 
Alabama  Interstate  Power  Co.  v.  Mt  Vemon- 
Woodberry  Cotton  Duck  Co.,  65  So.  287,  186 
Ala.  622. 

^s»175.  Parties. 

Bee  18  Cent   Dig.  Bm.  DoiS.  89  477-487;    26  Cent 
Dig.  High.  8  806. 


«—  Interrention     or     substitu- 
tion. 

See  18  Cent  Dig.  Bm.  Dom.  88  479.  484-487. 

A  proceeding  to  condemn  land  under  the 
federal  statute  having  been  commenced  in  the 
name  of  the  secretary  of  the  treasury,  it  was 
proper  to  amend  b^  making  the  United  States 
the  formal  petitioner. — Chappell  v.  United 
States,  160  U.  S.  400,  16  S.  Ct  307,  40  L.  Ed. 
510. 


^3»179.  PvoooM  or  notioe* 

Bee  18  Cent  Dig.  Em.  Dom,  88  ^-498; 
Dig.  High.  8  866. 


25  Cent 


— —  Form,  requisites,  and  suA- 
oieney. 

See  18  Cent    Dig.  Bm.   Dom.   88  488,   490-492;     10 
Cent  Dig.  Const  Law,  8  880. 

A  published  notice  of  the  proposed  taking  of 
land  for  a  railroad,  and  of  a  meeting  of  commis- 
sioners on  a  day  named  •  to  lay  off  the  route 
and  assess  damages,  directed  "to  all  persons 
owning  land  on  the  line  of  the  railroad,  as  the 
same  is  now  or  may  be  located  through  section 
23,  township  11,  range  25,  in  the  county  of 
Wyandotte  and  state  of  Kansas,"  is  a  sullicient 
notice  to  the  owners  of  a  quarter  section*  of 
land  in  that  section  that  some  portion  of  their 
land  may  be  taken  for  the  railroad.— Huling  v. 
Kaw  Val.  Ry.  &  Imp.  Co.,  130  U.  S.  559,  9  S. 
Ct  603,  32  L.  Ed.  1045. 

^=»182.  —  SerHoe. 

Bee  18  Cent  Dig.  Em.  Dom.  88  498-496. 

One  publication  of  notice  of  condemnation 
in  each  of  three  daily  papers,  not  less  than  20 
days  before  date  for  appearance,  satisfies  Code 
D.  C.  I  491a— Newman  v.  Lynchburg  Inv. 
Corp.,  35  S.  Ct  477.  236  U.  S.  692,  59  L.  Ed. 
792,  affirming  judgment  Lynchburg  Inv.  Corp. 
V.  Rudolph,  40  App.  D.  O.  129. 

^=:»184.  — —  Defects,      objeotions,      and 
amendment. 

See  18  Cent  Dig.  Bm.  Dom.  8  498. 

In  proceedings  by  the  United  States,  an  ob- 
jection that  the  notice  published  by  the  attor- 
ney general  was  defective  is  waived  by  insti- 
tuting proceedings  in  the  court  of  claims  to  ob- 
tain pay  for  the  land  taken.— Great  Falls  Mfg. 
Co.  V,  Garland,  124  U.  S.  581.  8  S.  Ct  631, 
31  Im  Ed.  527,  affirming  decree  (C.  C.)  25  F. 
521. 


^=»186,  Maps,  plaas,  or  surreyi. 

See  18  Cent  Dig.  Bm.  Dom.  88  600-604. 

.  J°  proceedings  by  the  United  States,  ob- 
jections that  the  survey  and  map  made  by  the 
secretary  of  war  were  not  sufficiently  accurate 
are  waived  by  instituting  proceedings  in  the 
court  of  claims  to  obtain   pay   for   the  land 

^t?'^''®S*^«^?J^i^/«^«^-  ▼•  Garland,  124 
U.  S.  581,  8  S.  Ct.  631,  31  L.  Ed.  527,  aJB^rm- 
ing  decree  (C.  C.)  25  P.  521. 

The  third  section  of  the  act  of  1890,  for  es- 
tablishing a  park  in  the  District  of  Columbia, 
provided  that  the  park  commissionera  should 
cause  to  be  made  a  map  of  the  park,  showing 
the   location,   quality,   and   character  of   emS 

garcel  of  land  to  be  taken,  which  map  should  be 
led  m  the  public  records  of  the  District,  and 
that  from  and  after  the  date  of  filing  said  map 
the  lands  embraced  in  the  park  should  be  held 
as  condemned  for  public  use,  and  the  title 
thereof  vested  in  the  United  States,  subject  to 
the  payment  of  just  compensation.  The  com- 
missioners made  and  filed  the  map,  but  it  was 
found  that  the  compensation  for  the  lands  in- 
cluded therein  would  exceed  the  authorized  ex- 
penditure, and  thereupon  they  designated  a 
smaller  area  upon  the  map,  as  to  which  con- 
demnation proceedings  were  had.  Held,  that 
such  proceedings  for  the  reduced  area  were 
valid,  since  the  map  did  not  bind  the  com- 
missioners to  take  aU  the  parts  included  in  it 
—Shoemaker  v.  United  States.  147  U.  8.  2S2L 
13  S.  Ct  361,  37  L.  Bd.  170. 

®=:»189,  Pleadlns. 

See  18  Cent  Dig.  Bm.  Dom.  88  608-684. 

^=9191.  -*—  Petition  or  eoatplaiut. 

See  18  Cent  Dig.  Bm.  Dom.  88  609-618. 

The  provision  of  the  Maryland  statute  that 
a  petition  in  the  state  court  to  condemn  land 
for  the  use  of  the  United  Stetes  shall  be  veri- 
fied by  affidavit  of  an  agent  of  the  United 
States  is  inapplicable  to  a  petition  presented 
to  a  United  States  court  by  the  officer  desig- 
nated in  the  act  of  congres8.^Chappell  v. 
United  States,  160  U.  S.  409,  16  S.  Ct  307. 
40  L.  Ed.  510. 

#»206.  Mode  of  assoMatont  of  e< 
sation. 
See  18  Cent  Dig.  Bm.  Dom.  88  646-660. 

«$s»209.  Trial  by  Jury. 

See  18  Cent  Dig.  Bm.  Dom.  8  648. 

By  the  constitution  of  the  United  States* 
the  estimate  of  just  compensation  for  piopertr 
taken  for  the  public  use  under  the  right  of  emi- 
nent domain  is  not  required  to  be  made  by  jury. 
but  may  be  intrusted  by  congress  to  conunia- 
sioners  appointed  by  a  court  or  by  the  execu- 
tive, or  to  an  inquest  consisting  of  more  or 
fewer  men  than  an  ordinary  jury. — ^Bauman  t. 
Ross,  17  S.  Ct  966,  167  if.  S.  548,  42  U  Ed. 

^s»211.  — —  Trial    by    oourt    or    vef< 
enoe. 

See  18  Cent  Dig.  Bm.  Dom.  8  660. 

The  provision  of  the  Maryland  statute 
lating  to  the  condemnation  of  land  in  ti^at  state 
for  purposes  of  the  United  States  government, 
which  requires  a  sheriffs  jury,  ai>pointed  to 
assess  damages,  to  reduce  to  writing  and  to 
return  to  the  clerk  of  the  court  the  testimony 
taken  before  them,  has  no  application  to  a 
trial  before  the  court  itself,  under  the  federal 
statute  relating  to  condemnation  of  lands  by 
the  United  States  government  for  purposes  of 
the  government — Chappell  v.  United  States, 
160  U.  S.  499.  16  S.  Ct  397,  40  L.  Ed.  510. 

^s»226.  Assessment    by    eomuiissJomars, 
appraisers,  or  Tiewers. 

&••  18  Cent  Dig.  Bm.  Dom.  8§  68O«4S0,  tlBO  Wt, 
666,  668.  669,  671,  678,  674.  687 ;  »  Cant  Dig.  High.  H 
112,  867-370,  878;    86  Cent  Dig.  Mun.  Corp.  8  WL 
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— -  Oath. 

See  18  Cent.  Dig.  Em.  Dom.  9  583. 

The  coart  refused  to  administer  to  the  ap- 
praisers appointed  under  Act  Sept.  27,  1890 
(26  Stat.  492),  authorizing  the  establishment  of 
a  public  park  in  the  District  of  Columbia,  an 
oath  to  fix  the  value  of  the  lands  to  be  taken 
u{^on  the  whole  evidence,  guided  bj[  the  rules 
of  law  furnished  by  the  court,  but  instead  ad- 
ministered an  oath  to  faithfully  and  impartially 
appraise  the  value  to  the  best  of  their  skill 
and  judgment.  The  statute  did  not  prescribe 
any  form  for  the  oath.  Held,  that  this  was  a 
rigntful  exercise  of  the  court's  discretion,  and 
that  the  oath  actually  administered  did  not 
leave  the  appraisers  at  liberty  to  make  their 
appraisement  at  their  discretion,  without  re- 
gard to  the  evidence.-~Shoemaker  v.  United 
Sutes.  147  U.  S.  282,  18  S.  Ct  361,  37  L.  Ed. 
170. 


— —  Oonduet   of  proeeedings  in 
general; 

See  18  Cent.  Dig.  Bm.  Dom.  U  685-689. 

An  instruction  by  the  court  to  the  apprais- 
ers, directing  them  to  rely,  not  merely  upon  the 
evidence  brought  before  them,  but  also  upon 
their  own  powers  of  judgment  and  observation, 
was  proper.— Shoemaker  v.  United  States,  147 
U.  S.  282.  13  S.  Ct  361,  37  L.  Ed.  170. 


View. 

See  18  Cent   Dig.  Em.  Dom.  SS  590.  59L 

Appraisers  in  condemnation  proceedings  are 
not  bound  by  the  opinions  of  experts,  or  by 
the  apparent  weight  of  evidence,  but  may  give 
their  own  conclusions  derived  from  their  ob- 
servations  on  the  view.— Shoemaker  v.  United 
States,  147  U.  S.  282,  13  S.  Ct  361,  37  L.  Ed. 
170. 


■■■■  Bepevt 


and     flndings     or 


See  18   Cent   Dig.    Bm.   Dom.   S9  692-600.  603;    25 
Cent  Dig.  High.  SS  112,  867.  368,  STL 

Where  Ihe  report  of  appraisers  in  con- 
demnation proceedings  under  the  right  of  emi- 
nent domain  contains  no  gross  error  in  valua- 
tion, showing  prejudice  or  corruption,  a  court 
VTill  not  correct  such  report,  especially  where 
the  evidence  is  conflicting.— Shoemaker  v. 
United  States.  147  U.  S.  282,  13  S.  Ct  361, 
87  L.  Ed.  170. 


— —  Revie'w  by  oonrt  in  general. 

See  18  Cent  Dig.  Bm.  Dom.  H  614,  619,  658-660,  666. 
668.  668,  671.  678,  674.  687 ;  26  Cent  Dig.  High.  81  870. 
873;   86  Cent  Dig.  Mun.  Corp.  |  981. 

The  60  days  allowed  by  the  Nebraska  stat- 
ute in  which  to  appeal  from  the  award  of  com- 
missioners in  the  assessment  of  damages  for 
land  condemned  for  use  of  a  railroad  company 
are  to  be  computed  from  the  time  the  board  of 
commissionerB  file  their  report  in  the  county 
court.— Clinton  v.  Missouri  Pac.  Ry.  Co.,  122 
U.  S.  469,  7  S.  Ct  1268.  30  L.  Ed.  1214. 

On  appeal  to  a  district  court  in  Nebraska 
from  an  award  by  commissioners  of  damages 
for  land  condemned  for  railroad  purposes,  where 
the  transcript  is  imperfect,  but  can  be  amended 
by  writ  of  certiorari,  the  appeal  will  be  held 
valid.— Id. 


— —  Trial  by  Jnry  on  appeal. 

See  18  Cent  Dig.  Bm.  Dom.  S|  615-620,  675,  676.  678. 


The  jury  oja.  a  trial  de  novo  upon  an  ap- 

Seal  from  an  award  of  commissioners  in  con- 
emnation  proceedings  are  properly  instructed 
that  thev  must  be  satisfied  as  to  the  value  and 
damage  by  the  testimony  produced  before  them, 
without  reference  to  any  testimony  produced 
before  the  commissioners,  and  that  they  must 
not  be  influenced  by  the  commissioners'  report. 


Judgment  Sharpe  v.  United  States,  112  F.  893, 
50  C.  C.  A.  597,  57  L.  R.  A.  932,  affirmed.— 
Sharp  V.  United  States,  24  S.  Ct  114,  191  U. 
S.  341,  48  L.  Ed.  211. 

<S=»242.  Collateral  attaek. 

See  18  Cent  Dig.  Bm.  Dom.  S  626;    80  Cent  Dig. 
Judgm.  S  914. 

The  objection  that  a  commissioner  appoint- 
ed in  condemnation  proceedings  was  not  a  free- 
holder, as  required  oy  the  statute,  cannot  be 
raised  collaterally,  and  after  the  proceedings 
have  been  confirmed,  and  the  compensation 
awarded  paid.— Huling  v.  Kaw  YaL  Ry.  &  Imp. 
Co.,  130  U.  S.  569,  9  8.  Ct  603.  32  L.  Ed. 
104b. 

$=»245.  RisM  to  eompenaation  awarded* 

See  18  Cent  Dig.  Bm.  Dom.  S  687. 

Under  the  bill  of  rights  (Const  1870,  art 
2,  I  13),  and  the  eminent  domain  act  passed 
in  pursuance  thereof  (Rev.  St  1874,  c.  47,  p. 
47d),  when  the  issue  in  condemnation  proceed- 
ings is  simply  as  to  the  damages  resulting  to  a 
particular  tract  claimed  by  one  whose  owner- 
ship is  in  no  way  challenged,  and  who  offers  no 
evidence  as  to  the  nature  or  extent  of  his  in- 
terest the  judgment  should  secure  to  him  per- 
sonally the  entire  damages  awarded,  and  an  or- 
der directing  the  same  to  be  paid  to  the  county 
treasurer  "for  the  benefit  of  the  owners  and 

Parties  interested'*  in  the  lands  is .  erroneous. — 
lonvers  v.  Atchison,  T.  &  S.  F.  R.  Co.,  142 
U.  S.  671,  12  S.  Ct  351,  35  L.  Ed.  1153. 

IV.   REMEDIES  OF  OWNEBS  OF 


Jurisdiction  of  federal  courts,  see  Courts, 
282(1). 

^=:»266.  Nature  and  cronnds  in  general. 

See  18  Cent  Dig.  Bm.  Dom.  §§  694-696,  702.  708,  705. 

Act  Cong,  approved  July^  15,  1882.  which 
provides  that  any  person  injured  by  tne  con- 
struction of  certain  waterworks  may  applv  to 
the  court  of  claims  for  indemnity,  affords  a 
method  of  relief  to  those  whose  lands  have  been 


taken  without  being  properly  condemned. — 
Great  Falls  Mfg.  Co.  v.  Garland.  124  U.  S. 
581,  8  S.  Ct.  631,  31  U  Ed.  527,  affirming 
decree  (C.  C.)  25  F.  521. 

9=»271.  ReeoTery  of  damages. 

See  18  Cent  Dig.  Bm.  Dom.  SI  726-736,  74L 

A  bill  in  equity  will  lie  to  recover  damages 
by  way  of  compensation  under  Act  Cong.  July 
4,  1884,  granting  a  right  of  way  to  the  South- 
em  Kansas  Railroad  Company  through  the 
Indian  Territory.— Cherokee  Nation  v.  South- 
em  Kan.  Ry.  Co.,  135  U.  S.  641,  10  S.  Ct  965, 
34  L.  Ed.  295,  reversing  (D.  C.)  33  F.  900. 

^=:»272.  Ininnotlon. 

See  18  Cent  Dig.  Em.  Dom.  S8  743-749,  762-774. 

^=:»274.  —  Restraining    taking    of    or 
Injnry  to  property. 

See  18  Cent.  Dig.  Bm.  Dom.  IS  753,  765-768. 

Equity  will  not— at  least,  in  the  absence  of 
any  allegation  of  financial  irresponsibility— en- 
join until  the  damages  are  i^aid  the  private  erec- 
tion of  a  dam  across  a  navigable  stream,  at  the 
instance  of  one  who  claims  that  his  lands  will 
be  flooded  as  a  result  of  its  construction  unless 
prevented  by  raising  the  dikes  around  his  lands, 
and  that  his  access  thereto  will  be  interrupted 
and  his  rights  of  navi^^ation  impaired,  where 
the  legislation  authorizing  the  construction  of 
the  dam  to  subserve  the  drainage  of  lowlands 
maizes  provisions  for  compensation  to  any  land- 
owner claiming  that  his  land  is  damaged  by 
reason  of  its  erection.  Judgment  (C.  C.)  Mani- 
gault  V.  S.  M.  Ward  St  Co.,  128  F.  707,  af- 
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firmed.— Manigault  t.  Springs,  26  S.  Ct  127, 
199  U.  S.  473,  50  L.  Ed.  274. 

#s>278.  Defensei. 

flee  18  Cent  Dig.  Ehn.  Dom.  S8  70U  776-78U 

^=:>279.  «—  Ib  general. 

See  18  Cent.  Dig.  Em.  Dom.  S§  775.  776,  781. 

In  Missouri,  where  the  statutes  provide  for 
the  assessment  of  compensation  for  a  taking  of 
property  for  public  use^  but  not  for  any  assess- 
ment when  property  is  merely  damaged  and 
not  taken,  an  injunction  will  not  issue  on  the 
complaint  of  an  abutting  owner  to  restrain  the 
^  construction  and  operation  of  a  railroad  in  a 
'  public  street,  the  fee  whereof  is  in  the  public, 
when  access  to  the  property  will  not  be  serious- 
ly obstructed,  nor  the  value  thereof  materially 
decreased;  and  in  such  case  complainant  will 
be  remitted  to  his  remedy  at  law. — D.  M.  Os- 
borne &  Co.  V.  Missouri  Pac.  Ry.  Co.,  147  U. 
S.  248,  13  S.  Ct.  299,  37  L.  Ed.  155. 

^=»280.  — ^  Consent  or  aoqnleioenee  of 
oxvner. 

See  18  Cent.  Dig.  Em.  Dom.  S  776. 

If  one  asserting  title  to  land,  with  knowl- 
edge of  the  facts,  permits  a  railway  company, 
without  objection  to  take  possession  of  such 
land,  construct  its  track,  and  operate  its  road, 
he  or  his  grantee  may  not  afterwards  bring  an 
action  of  ejectment  against  the  conmany. — 
Northern  Pac.  R.  Co.  v.  Smith,  18  S.  Ct.  794, 
171  U.  S.  260.  43  L.  Ed.  157.  reversing  judg- 
ment 69  F.  579,  16  C.  C.  A.  336. 

A  railroad  company,  which  enters  upon  the 
use  and  occupation  of  real  property  under  a 
lease,  with  a  view  to  its  purchase  when  that 
can  properly  be  effected,  and  constructs  a  por- 
tion of  Its  line  thereon,  is  entitled  to  an  injunc- 
tion restraining  its  lessors  for  a  reasonable  time 
from  proceeding  to  dispossess  the  company  from 
the  land,  in  order  to  enable  it  to  condemn  such 
land  in  proper  proceedings  for  that  purpose. 
Decree-  Baltimore  &  O.  Ry.  Co.  v.  Winslow,  18 
App.  D.  C.  438,  reversed. — Winslow  v.  Balti- 
more &  O.  R.  Co.,  23  S.  Ct.  443,  188  U.  S. 
646,  47  L.  Ed.  635. 


— —  Payment    of    eompensatloik 
or  other  satief aetlon. 

See  18  Cent.  Dig.  Bm.  Dom.  S|  776.  780. 

A  condemnation  proceeding  becomes  func- 
tus ofi^cio  where  the  owners  of  the  condemned 
property,  who  originally  insisted  that  the  peti- 
tion could  not  be  maintained,  have  accepted  and 
received  the  sum  awarded  as  the  value  of  so 
much  of  their  lands  as  was  actually  taken,  and 
such  owners  therefor  cannot  thereafter  demand 
the  condemnation  of  the  remaining  land,  al- 
though they  have  neither  asked  for  nor  received 
the  sum  awarded  as  the  amount  of  the  damage 
to  the  portion  of  their  lands  not  actually  taken. 
Judgment  (1906)  28  App.  D.  C.  126,  aflSrmed.— 
Winslow  V.  Baltimore  &  O.  R.  Co.,  28  S.  Ct 
190,  208  U.  S.  59,  52  L.  Ed.  388. 

By  accepting  the  sum  awarded  in  condem- 
nation proceedings  as  the  value  of  that  portion 
of  their  lands  actually  taken,  the  owners  are 
estopped  to  insist  that  the  petition  was  not 
maintainable.— Id. 

#s»284.  Personi  entitled  to  sne. 

See  18  Cent.   Dig.   Bm.   Dom.  S8  789,   790. 

A  vendee  of  land  on  which  a  railroad  en- 
titled to  enter,  on  condition  of  compensation, 
constructed  its  road  without  objection  from  the 
then  owner  to  its  failure  to  make  compensa- 
tion, takes  the  land  subject  to  the  burden  of 
the  right  ot  way,  and  the  right  to  payment  be- 
longs to  the  owner  at  the  time  the  company 
entered.— (1912)  Kindred  v.  Union  Pac.  R.  Co., 
32  S.  Ct.  780,  225  U.  S.  582,  56  L.  Ed.  1216, 
affirming  decree  (1909)  168  F.  648,  94  C.  C.  A. 
112. 


'<S=»293.   Pleading. 

See  18  Cent  Dig.  Em.  Dom.  S8  797-802. 

The  prayer  for  the  removal  of  a  dyke  con- 
structed by  a  state  college  under  state  authori- 
ty on  state  land  may  be  stricken  from  the  bill 
without  affecting  the  jurisdiction  of  the  court 
to  hear  and  determine  the  question  whether  the 
college,  by  building  such  dyke  for  its  own 
proprietary  and  corporate  purposes,  is  liable  to 
an  opposite  riparian  owner  for  damaging  or 
taking  his  land  without  due  process  of  law.— 
(1911)  Hopkins  v.  Clemson  Agricultural  Col- 
lege of  South  Carolina,  31  S.  Ct.  654.  221  V. 
S.  636,  55  L.  Ed.  890.  35  L.  R.  A.  (N.  S.)  243, 
reversing  judgment  (1907)  57  S.  E.  551,  77  S, 
C.  12. 

^=»315.  Appeal  and  error. 

See  18  Cent.  Dig.   Em.    Dom.   S8  829-833. 

Though  damages  to  a  lot  owner  for  the  per- 
manent injury  to  the  value  of  the  lot  by  the 
construction  of  a  railroad  in  a  street  and  those 
sustained  by  the  obstruction  of  the  street  con- 
stitute distinct  causes  of  action,  if  the  same 
are  blended  in  the  petition,  an  objection  for 
that  reason,  not  made  in  the  trial  court,  will 
be  waived. — Shepherd  v.  Baltimore  &  O.  R. 
Co.,  130  U.  S.  426,  9  S.  C3t.  598,  32  L.  Ed.  970. 

Where,  on  trial  of  an  action  for  damages 
caused  to  a  lot  owner  by  the  construction  of  a 
railroad  in  the  street,  the  plaintiff  is  treated 
and  referred  to  as  the  owner  of  the  property 
alleged  to  have  been  damaged,  and  the  ri^ht 
to  recover  is  denied  on  other  grounds  and  made 
the  issue  of  the  case,  on  which  the  court  er- 
roneously rules  against  plaintiff,  the  judgment 
for  defendant  will  not  be  affirmed  for  the  failure 
of  plaintiff  to  introduce  evidence  of  ownership, 
which  was  formally  denied  by  defendant's  an- 
swer.— ^Id. 

V.  TITLE   OB  BIGHTS  ACQUIRED. 

Offense  on  military  reservation,  evidence,   see 
Criminal  Law,  <ds»429,  664. 

^3»320.  Time  of  paasins  of  title  or  licht. 

See  18  Cent.  Dig.  Em.  Dom.  ||  861,  862. 

Section  18  of  the  act  of  March  2,  1893,  c. 
197,  I  11,  as  to  establishment  of  highways  in 
the  IJistrict  of  Columbia,  which  provides  that 
if  the  court  enters  judgment  of  condemnation 
in  any  case,  and  appropriation  for  the  payment 
of  the  award  of  damages  is  not  made  by  con- 
gress after  being  six  months  in  session,  **the 
proceedings  shall  be  void  and  the  land  shall 
revert  to  the  owners,"  means  that  the  title 
shall  be  held  to  have  remained  in  the  owners 
as  if  no  proceedings  for  condemnation  had  been 
had,  and  is  within  the  constitutional  authority 
of  the  legislature. — Bauman  v.  Ross,  17  S.  Ct. 
966,  167  U.  S.  548,  42  L.  Ed.  270. 

EMPLOYERS'  LIABILITY  ACTS. 

See- 
Appeal   and  Error,  #s»216,   292,   719,  8!^, 

1144. 
Commerce,  ^=»8,  27,  58. 
Constitutional  Law,  ^=»275,  301. 
Costs,  «=>260. 
Courts,  e=>97,  352,  382,  386(4),  (6),  394(7). 

(25),  489,  4&4. 
Damages,  ^=»216. 
Death,  ^=s>8,  10,  32,  82,  85,  105. 
Jury,  ^=:>32. 
Mandamus.  ^=»4. 
Master  and  Servant,  «s>87,  204,  228,  250)4. 

286. 
Negligence,  ^=»101. 
Removal  of  Causes,  ^=»3. 
Statutes,   ^=5>55,  64,  279. 
Territories, 
Trial,  ^=s>253. 
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ISQUITABLiE  LIENS 


EMPLOYERS'  LIABILITY  INSUR- 
ANCE. 

See  Insurance,  ^=»514. 

EMPLOYES. 

See  Master  and  Servant. 

EMPLOYMENT. 

Attorney,  see  Attorney  and  Client,   ^=^133. 
Servants,  see  Master  and  Servant,  ^!ss>2-S. 

EMPLOYMENT  AGENCIES. 

See  Licenses,  ^=»7. 

Statutes,  partial  invalidity,  see  Statutes, 
64. 

ENABLING  ACTS. 

See  Aliens,   ^=»12. 

ENAMEL 

Duty  on,  see  Customs  Duties,  ^=»25. 

ENCROACHMENT. 

Executive  on  judiciary,  see  Constitutional  Law, 

Judiciary  on  executive,  see  Constitutional  Law, 

«=>72^74. 
Judiciary    on    legislature,    see    Constitutional 

Law,  ^=»70. 
Legislature    on    executive,    see    Constitutional 

Law,  ^=»58. 
Legislature    on    judiciary,    see    Constitutional 

Law,  ^s»51-55. 

.     ENEMIES. 

Public  enemy,  see  War. 

ENGINEERS. 

Fellow  servant  of  fireman,  see  Master  and 
Servant,  ^s»198L 

Requiring  examination  as  regulation  of  com- 
merce, see  Commerce,  ^3»58. 

ENLISTMENT. 

See  Army  aMd  Navy,  «s>18-23. 

ENROLLMENT. 

See- 
Indians,  #s»13. 
Judgment,  #s»273. 
Records. 

Voters,  see  Elections,  «s>99-107. 

ENTERTAINMENT. 

See  Theaters  and  Shows. 

ENTRAPMENT. 

Defense  in  criminal  prosecution,  see  Criminal 
Law,  ^=»37. 

ENTRY. 

Articles  as  exempt  from  duty,  see  Customs  Du- 
ties, ^==>68. 


Cause  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  ^=»432. 
False    entry   in    bank    books,   see   Banks   and 

Banking,  «=:>256,  257. 
Judgment  or  decree,  se^^ 

Equity,  ^=»42a 

Judgment,  ^=:>273. 
On  land,  by  force,  see  Forcible  Entry  and  De> 

talner 
Public  lands,  see  Public  Lands,  «s>29-10. 

ENTRY,  WRIT  OF. 

See  18  Cent.  Dig.  Entry,  Writ  oL 

See- 
Ejectment. 

Forcible  Entry  and  Detainer,  ^=»l-6. 
Trespass. 
Trespass  to  Try  Title. 

ENVOYS. 

See  Ambassadors  and  Consuls. 

EPIDEMIC. 

Health  regulations,  see  Health,  «s>22-2S. 

EQUALITY. 


Taxations, 
Drains,  «=»67.  * 

Taxation,   #»d9-45. 

EQUALIZATION. 

See  Taxation,  «s>450. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  #s>209-250. 

EQUIPMENT. 

See  Railroads,  ^=s»22&. 

EQUITABLE  ASSIGNMENTS. 

See  Assignments,  ^=»47-^2. 

EQUITABLE  CONVERSION. 

See  Conversion. 

EQUITABLE  DEFENSES. 


In  action  at  law. 
Bills  and  Notes,   «ss>451. 
Ejectment,  ^=>26. 

EQUITABLE  ESTATES. 

See- 
Mortgages. 
Trusts. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  «s>64-110. 

EQUITABLE  LIENS. 

3ee  Liens,    ^=»7. 

Passing  as  incident  to  assignment,  see  Assign- 
ments,   ^=:»78. 

Vendors*  liens,  see  Vendor  and  Purchaser, 
254. 


This  Dis«Bt  is  oompiled  on  the  Key-Nnmber  System.   For  ezpl*aatioii»  see  pase  iii« 


EQUITY, 

Scope-Note: 

[INCLUDES  admlnlBtratlon  of  equity  as  a  dlBtinct  Bystem  of  Jiirlsprudence,  either  by 
separate  courts  of  chancery  or  by  other  courts  exercising  chancery  powers ;  nature,  grounds, 
limits,  and  subjects  of  jurlsdictiou  in  equity  in  general;  principles  and  maxims  of  equity 
Jurisprudence;   and  procedure  peculiar  to  suits  in  equity. 

[For  rotated  matters  under  other  topics,  see  cross -references  after  analysis.] 

Analysis. 

I.  Jurisdiction,  Principles,  and  Maxims. 

(A)  Nature,  Grounds,  Subjects,  and  Extent  of  Jurisdiction  vx 

General. 
4=s»3.  Grounds  of  jurisdiction  in  general. 
10.  Fraud. 

12.  Actual  fraud. 

13.  Inequitable  or  unconscionable  transactions. 

20.  Liens. 

21.  Fiduciary  rights  and  obligations. 

22.  Administration  of  estates. 
26.  Torts. 

35.  Ancillary  and  incidental  jurisdiction. 

36.  Exercise  of  jurisdiction  beyond  territorial  limits. 
,  37.  Retention  of  jurisdiction  acquired. 

38.  In  general. 

39.  Complete  relief. 

(B)  Remedy  at  Law  and  Multiplicity  ot  Suits. 

^=a»43.  Existence  of  remedy  at  law  and  effect  in  general. 

45.  Adequacy  of  legal  remedy. 

46.  In  general.* 

47.  Title  to  or  possession  of  property. 

48.  Performance  or  breach  of  contract. 

50.  Statutory  creation  of  remedy. 

51.  Multiplicity  of  suits. 
63.  Waiver  of  objections. 

(C)  Principles  and  Maxims  of  Equity. 

«s>56.  Equity  regards  substance  rather  than  form. 

60.  Where  equities  are  equal,  the  first  in  time  will  prevail. 

62.  Equity  follows  the  law. 

65.  He  who  comes  into  equity  must  come  with  clean  hands. 

II.  Laches  and  Stale  Demands. 

67.  Nature  and  elements  in  general. 

68.  Grounds  and  essentials  of  bar. 

69.  In  general. 

70.  Knowledge  of  facts. 

71. Lapse  of  time. 

72. Prejudice  from  delay  in  general. 

73. Loss  of  evidence. 

74.  Excuses. 

76.  In  gfeneral. 

76.  Personal  disabilities. 

77.  Pecuniary  condition,  insolvency,  or  bankruptcy. 

80.  Fraud,  concealment,  or  other  act  of  adverse  party. 

81.  Negotiations  and  agreements  between  parties. 

82.  Pendency  of  legal  proceedings. 

83.  Recognition  of  right  by  adverse  party. 

85.  Rights  of  public. 

86.  Effect  of  possession  of  real  property  involved. 

87.  Following  statute  of  limitations. 
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III.  Parties  and  Process. 

<9=9  89.  Parties  in  general. 

91.  Nature  and  extent  of  interest. 

93.  Necessary  or  indispensable  parties. 

96.  Grounds  for  omitting  or  dispensing  with  parties. 

114.  Intervention. 

119.  Process  in  general. 

120.  Subpoena. 
124. Return. 

IV.  Pleading. 

(A)  Original  Bill. 
128.  Nature  and  oiRce. 
136.  Averment  of  jurisdiction. 
138.  Prayer  for  relief. 

141.  Form  and  sufficiency  of  allegations  in  general. 
144.  Consistency,  ambiguity,  or  repugnancy. 

146.  Multifariousness. 

147.  In  general. 

148. Misjoinder  of  causes  of  action. 

149.  Misjoinder  of  complainants. 

160.  Misjoinder  of  defendants. 

(B)  Plea,  Answer,  and  Disclaimer. 

<&»166.  Pleas. 

167.  Nature  and  office. 

170. Plea  overruled  by  answer. 

176.  Hearing  and  determination. 

177.  Answer. 

191.  Impertinence  and  scandal. 

(C)  Cross-Bill  and  PtEA  and  Answer  Thereto. 

^ss»196.  Nature  and  office  of  cross-bill. 

197.  Right  to  file  cross-bill. 
'    198.  Leave  or  direction  of  court  to  file  cross-bill. 
199.  Jurisdiction  of  subject-matter. 

(D)  Replication. 

<&»209.  Right  to  reply. 
212.  Sufficiency. 

(E)  Demurrer,  Exceetions,  and  Motions. 

«=5>214.  Mode  of  making  objections  to  pleading. 

218.  Grounds  for  demurrer  to  bill. 

219.  In  general. 

239.  Admissions  by  demurrer. 

241.  Hearing  and  determination  on  demurrer. 

242.  Operation  and  effect  of  decision  on  demurrer. 
247.  — '—  Amendment  after  demurrer  sustained. 
261.  Motions  relating  to  pleadings. 

264.  Striking  out  part  of  pleading. 

(F)  Amended  and  Supplemental  Pleadings  and  Revivor. 

«=>267.  Discretion  of  court  as  to  amendment. 
268.  Amendment  of  bill. 

273.  Matter  making  new  case. 

275.  Operation  and  effect  in  general. 

286.  Amendment  of  cross-bill. 

288.  Amendment  to  conform  to  proofs. 

294.  Supplemental  bill  or  cross-bill. 

296.  Grounds. 

297.  -: —  Leave  of  court.  • 

303.  Bill  of  revivor. 

304.  Nature  and  office. 

This  Digest  is  ooatptled  on  the  Key-Number  Systein.   For  explanation,  see  pace  iii« 


EQUITY  [8ttp.CtDlg.-P««e  9M] 

IV.  Pleading — Continued. 

(G)  Signature,  Verification,  Filing,  and  Service. 

«=>320.  Affidavit  and  certificate  accompanying  plea  or  demurrer. 
323.  Withdrawal  of  pleadings. 

(H)  Issues,  Proof,  and  Variance. 

^=>326.  Evidence  admissible  under  pleadings. 
327.  Variance  between  allegations  and  proof. 

(I)  Defects  and  Objections,  and  Waiver  Thereof. 

«=:>330.  Waiver  of  objections  to  pleadings  in  general.  * 

V.  Evidence. 

^=>338.  Answer  as  evidence. 

339.  In  general. 

343.  Waiver  of  answer  under  oath. 

346.  Evidence  to  overcome  answer. 

346.  Presumptions  and  burden  of  proof. 

347.  Admissibility. 

VI.  Taking  and  Filing  Proofs^ 

^=>358.  Objections  to  evidence. 

VII.  Dismissal  Before  Hearing. 

^ss»359.  Voluntary  dismissal. 
360.  Involuntary  dismissal. 

363.  Motion  and  determination  thereof. 

365.  Dismissal  without  prejudice. 

367.  Operation  and  effect. 

368.  Setting  aside,  and  reinstatement  of  cause. 

VIII.  Hearing,  Submission  of  Issues  to  Jury,  and  Rehearing. 

«=>376.  Submission  of  issues  to  jury. 

377.  In  general. 

378.  Issues  proper  for  jury. 

379.  Proceedings  for  award  and  framing  of  issues. 

381.  Verdict  and  findings. 

392.  Rehearing. 

IX.  Masters  and  Commissioners,  and  Proceedings  Before  Them. 

4=5>401.  Questions  and  matters  proper  for  reference. 
406.  Report. 

408.  Return  of  evidence. 

409.  Operation  and  effect. 

410.  Objections  and  exceptions  to  report  and  hearing  thereof. 

X.  Decree  and  Enforcement  Thereof. 

^s>il5.  Nature  and  essentials  in  general. 

416.  Decree  on  consent. 

417.  Decree  pro  confesso. 

418.  Requisites  and  validity. 

419.  Opening  or  setting  aside. 

420.  Effect. 

427.  Conformity  to  pleadings,  proofs,  and  findings. 

428.  Entry  and  record. 

429.  Amendment  or  modification. 

430.  Opening  or  vacating. 

431.  Construction  and  operation. 
441.  Bill  to  enforce  decree. 

XI.  BiU  of  Review. 

443.  Decrees  reviewable. 

444.  Grounds. 

445.  In  general. 

446.  Errors  and  irregularities. 
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XI.  Bill  of  Review— Continued. 

450.  .Right  of  review. 

452.  Limitations  and  laches. 

453.  Leave  to  file  bill. 

455.  Discretion  of  court. 

456.  Application  and  proceedingfs  thereon. 

457.  Parties. 
464.  Hearing  and  determination. 

Cross-References. 


Adoption  by  federal  courts  of  practice  of  state 

courts  in  equity  cases,  see  CTourts,  ^=>335. 
Award  of  costs  in  equity,  see  Costs,  <g=>13. 
Equitable  action  as  distinj^ished  from  action 

at  law,  see  Action,  ^==>21-25. 
Equitable  assignment,  see  Assignments,  ^=»47- 

52. 

Equitable  conversion,  see  Conversion. 

Equitable  defenses  in  action  at  law,  see  Eject- 
ment, ^=»26. 

Equitable  estates,  see— 
Mortgages. 
Trusts. 

Equitable  estoppel,  see  Estoppel,  ^=»54-110. 

Equitable  liens,  see- 
Liens,  ^=:>7. 
Vendor  and  Purchaser,  ^=>254. 

Equitable  relief  In  action  at  law,  see  Action, 
^5^23. 

Equity  jurisdiction  of  federal  courts,  see  Courts, 
^=^262. 

Federal  equity  rule,  see  Courts,  ^=>388. 
Forms  of  action  in  federal  courts,  see  Courts, 
«=»342. 

Limitation   of  equitable  actions  and  remedies, 

see  Limitation  of  Actions,  ^=5»37. 
Of  redemption,   see  Mortgages,   ^=»591-597. 
Transfer  of  equity  of  redemption  by  mortgagor, 

see  Mortgages,  ^==>272-2fe. 


Particular  suhjecU  of  eqvitahle  jurisdiction  and 

equitahle  remedies. 
See- 
Account. 

Assistance,  Writ  of,  ^=»7. 

Bankruptcy,  ^=»294. 

Banks  and  Banking,  <S=>250. 

Cancellation   of  Instruments. 

Copyrights,  <&=»72-87. 

Creditors'  Suit. 

Discovery,  ^=»3-27. 

Eminent  Domain,  ^=»271. 

Fraudulent  Conveyances,  ^=9228-^310. 

Injunction. 

Interpleader. 

Judgment,  ^==>428-460. 

Mandamus,  ^=:>141. 

Marshaling  Assets  and  Securities. 

Patents,  «=>114,  280^27. 

Quieting  Title. 

Receivers. 

Reformation  of  Instrumenta. 

Specific    Performance. 

Subrogation. 

Territories,   ^=:>14. 

Trusts,   t&=>359-374. 

Usury,  ^=»95. 

Review  on  appeal. 

See  Appeal  and  Error,  t&=>76,  78,  79,  87,  847, 
1009,  1054,  1065,  1094,  1178. 


I.   J17BI8BIOTION.  PBINOIPLES,  AND 


(A)  NATURE,  GROUNDS,  SUBJECTS,  AND 

EXTENT  OF  JURISDICTION 

IN  GENERAL. 

Grounds  for  injunction,  see  Injunction,  #s»ll- 
24. 

^=:>3.   Oronndt    of    Jnrisdiotion    in    son- 
eral. 

See  19  Ceat.  Dig.  Equity,  IS  7-12. 

To  give  a  court  of  equity  jurisdiction  of  a 
cause,  the  nature  of  the  relief  asked  must  be 
e<jui  table,  even  when  the  suit  is  based  on  an 
equitible  title.— Fussell  v.  Gregg,  113  U.  S.  550, 
5  S.  Ct.  631,  28  L.  Ed.  993 ;  Same  v.  Hughes, 
113  U.  S.  565,  5  S.  Ct.  639,  28  L.  Ed.  998. 

The  fact  that  an  action  at  law  is  sub- 
mitted on  an  agreed  statement  of  facts  does  not 
enable  a  court,  whose  jurisdiction  in  equity 
and  at  law  is  distinct,  to  grant  equitable  relief 
therein.— Willard  v.  Wood,  135  U.  S.  309,  10 
S.  Ct  831,  34  L.  Ed.  210,  affirming  4  Mackey, 
538. 

Equitable  jurisdiction  must  be  determined 
by  the  conditions  existing  at  the  time  the  bill 
is  filed,  and  not  by  conditions  which  come  into 
existence,  after  the  commencement  of  the  suit. 
Judgment  16  App.  D.  C.  23,  reversed.— Busch 
V.  Jones,  22  S.  Ct.  511,  184  U.  S.  598,  46  L. 
Ed.  707. 


Mere  complication  of  facts  alone  and  diflS- 
culty  of  proof  are  not  a  basis  for  equity  juris- 
diction.—Curriden  V.  Middleton,  34  S.  Ct.  458, 
232  U.  S.  633,  58  L.  Ed.  765,  affirming  decree 
37  App.  D.  C.  568. 

^3»10.  Frand. 

See  19  Cent,  Dig.  Equity,  §S  a-2«. 

^=»12.  —  Aotnal  fraud. 

See  19  Cent.  Dig.  Equity,  {  22. 

A  bill  in  equity  •  alleged  that  defendant  T., 
as  president  of  defendant  corporation,  to  induce 
complainant  to  purchase  stock  therein,  sent  her 
a  letter  on  which  she  had  a  right  to  rely,  and 
did  rely,  and  which  contained  fraudulent  state- 
ments which  induced  complainant  to  purchase 
stock;  that  the  purchase  price  thereof  went  into 
the  company's  treasury,  was  expended  by  it, 
and  was  justly  due  to  complainant  from  the 
company  and  T. ;  and  that  the  company  was  in- 
solvent,—and  prayed  an  accounting  of  the  com- 
pany's assets,  their  application  to  the  debts 
due  complainant  and  others,  and  the  appoint- 
ment of  a  receiver,  and  required  answers  to 
interrogatories  as  to  the  debts  and  assets  of  the 
company.  Held,  that  the  bill  stated  a  case  for 
equitable  relief,  and  a  decree  stating  that  de- 
fendant T.  represented  to  plaintiff  that  the 
company  was  m  a  flourishing  condition,  when 
in  fact  it  was  insolvent,  supported  the  allega- 
tions as  to  fraud.— Tyler  v.  Savage,  143  U.  S. 
79,  12  S.  Ct.  340,  36  L.  Ed.  82. 
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Where  an  attorney  enters  an  unauthorized 
and  fraudulent  appearance  for  trustees  in  an  ac- 
tion against  them  and  their  grantor  to  subject 
the  interest  of  the  grantor  to  claims  of  creditors, 
consents  to  a  decree  that  the  land  be  sold  devest- 
ed of  their  interest,  and  afterwards  converts  the 
proceeds  of  sale,  a  court  of  equity  is  "the  proper 
tribunal  to  afford  the  trustees  effectual  relief. — 
Robb  V.  Vos.  155  U.  S.  13,  15  S.  Ct.  4,  39  L. 
Ed.  52. 


^—  Inequitable    c»r    vnooiuieion- 
able  .tranaaotlona. 

See  19  Cent.  Dig.  Equity,  8  26. 

The  owner  of  some  65  patents  for  improve- 
ments on  bicycles  and  tricycles  granted  a  license 
to  another  to  manufacture  and  sell  under  15 
of  them,  in  consideration  whereof  the  licensee 
expressly  admitted  the  validity  of  all  the  licen- 
sor's patents,  covenanted  not  to  manufacture 
or  sell  machines  covered  by  any  of  them  after 
the  license  expire^  or  was  in  any  way  terminat- 
ed, even  after  the  patents  themselves  expired, 
and  agreed  that  on  violation  of  such  covenants 
the  licensor  might  treat  him  as  liable  for  the 
breach,  or  as  a  mere  infringer,  and  that,  in 
either  case,  upon  suit  brought,  an  injunction 
might  issue  against  him  without  notice.  Held, 
that  these  stipulations  were  oppressive  and  un- 
conscionable, and,  it  appearing  that  the  licensee 
was  probably  unaware  of  their  legal  Import,  equi- 
ty will  not  lend  its  aid  to  enforce  them.— Pope 
Mfg.  Co.  V.  GormuUy,  144  U.  S.  224,  12  S.  Ct 
632,  36  L.  Ed.  414:  Same  v.  Gormully  &  Jeffery 
Mfg.  Co.,  144  U.  fe.  238,  12  S.  Ct  637,  36  L. 
Ed.  419,  affirming  decree  (C.  C.)  34  F.  877. 

^=:>20.  Idena. 

See  19  Cent  Dig.  Equity,  8  50. 

Defendant's  intestate  agreed  that  if  plain- 
tiff would  pay  a  certain  sum  towards  the  build- 
ing of  a  house  on  a  lot  belonging  to  the  former, 
and  superintend  the  erection  of  the  house, 
she  would  convey  to  him  a  half  interest  in  the 
house  and  lot  xhe  intestate  thereafter  incum- 
bered the  property  by  a  deed  of  trust  to  an- 
other person.  Held,  that  plaintiff,  having  paid 
the  agreed  sum,  aua  superintended  the  erection 
of  the  house,  could  treat  the  property  as  sub- 
ject to  a  lien  in  his  favor,  and  by  bill  in  equity 
nave  it  sold  to  satisfy  his  claim  for  half  its 
original  value. — Townsend  v.  Vanderwerker,  160 
U.  S.  171,  16  S.  Ct  258,  40  L.  Ed.  383. 

^=:>21.   Fidvoiary  ri^bta  and  obllsatlona. 

See  19  Cent  Dig.  Equity.  88  ^«  49. 

Sucfi  a  fiduciary  relation  existed  between 
the  testator  and  one  who  had,  through  a  series 
of  years,  invested  and  reinvested  the  moneys  of 
the  former,  and  who  was  directed  in  the  will 
to  distribute  the  proceeds  of  the  testator's  prop- 
erty equally  between  certain  minor  legatees,  as 
makes  a  court  of  equity  the  proper  forum  in 
which  to  seek  relief  for  the  alleged  wrongful 
transier  of  such  property  to  the  father  of  the 
legatees,  who  devoted  it  to  his  own  use  and  ben- 
efit Decree  24  App.  D.  C.  573,  reversed.— 
Darlington  v.  Turner,  26  S.  Ct  630,  202  U.  S. 
195,  50  L.  Ed.  992.- 

^=:»22.  Administration  of  estates. 

See  19  Cent.  Dig.  Equity,  88  51-62. 

A  court  of  equity  has  no  jurisdiction  to  set 
aside  administration  proceedings  iu  a  court  hav- 
ing probate  jurisdiction,  on  the  ground  of  fraud. 
—Simmons  v.  Saul,  138  U.  S.  439,  11  S.  Ct. 
369,  34  L.  Ed.  1054. 

^=>2d.   Torts. 

See  19  Cent.  Dig.  Equity,  88  86.  87. 

Relief  cannot  be  had  in  equity  for  the  wrong- 
ful cutting,  carrying  away,  and  conversion  of 
timber  from  the  public  domain  because  one 
of  the  defendants  is  the  executrix  of  the  person 
alleged  to  have  been  the  principal  wrongdoer, 
whose  estate  is  largely  solvent    Decree  133  F. 


274,  66  C.  C.  A.  652,  affirmed.— United  State* 
V.  Bitter  Root  Development  Co..  26  S.  Ct  318, 
200  U.  S.  451,  50  U  Ed.  550. 

^=»35.  Ancillary    and    incidental    jnria* 
diction. 

See  19  Cent.   Dig.  Bquity,  88  99-102. 

An  action  at  law  was  brought  to  recover 
damages  caused  by  refusal  to  accept  delivery 
of  coke  according  to  contract  The  defendants 
filed  a  bill  in  equity  in  the  court  in  which  the 
action  at  law  was  pending  to  recover  damages 
owing  to  the  coke  not  being  equal  to  sample,  nor 
fit  for  the  purposes  intended,  and  praying  that 
the  assets  of  the  plaintiffs  at  law,  who  had 
become  insolvent,  mi^^ht  be  applied  in  satisfac- 
tion, and  that  the  action  at  law  might  be  stayed. 
The  plaintiffs  demurred  to  the  jurisdiction  of  the 
court.  Heldj  that  the  suit  in  equity  was  prop- 
erly entertained  as  ancillary  to  the  jurisdic- 
tion already  acquired  by  the  court  in  the  action 
at  law. — Dewev  v.  West  Fairmont  Gas  Coal 
Co.,  123  U.  S.  '329,  8  S.  Ct.  148,  31  L.  Ed.  179. 

A  federal  court  has  jurisdiction,  without  re- 
gard to  the  citizenship  of  the  parties,  of  a  sup- 
plemental and  ancillary  bill  to  carry  into  ef- 
fect its  own  previous  decree  removing  a  cloud 
from  titlcj  and  declaring  the  title  to  be  vested 
in  complainant's  predecessor  in  interest  and  es- 
tate; and,  although  defendant  is  in  possession, 
the  suit  will  not  be  dismissed  on  the  ground  of 
an  adequate  remedy  at  law.— Root  v.  Woolworth, 
150  XT.  S.  401,  14  S.  Ct  136, '37  U  Ed.  112.% 
affirming  decree  (C.  C.)  Woolworth  ▼.  Root, 
40  F.  723. 

$=»36.  Exercise    of    Jnrisdiotioii    beyomd 
territorial  Umita. 

See  19  Cent  Dig.  BQuity,  88  94,  96. 

Action  to  prevent  Secretary  of  War  from 
causing  threatened  criminal  proceedings  to  be 
brought  against  riparian  owner  for  occupation 
of  land  outside  the  prescribed  harbor  limits  will 
lie  in  a  court  of  equity  in  the  District  of  Co- 
lumbia, though  the  land  is  in  a  navi^ble  river 
in  Pennsylvania.— (1912)  Philadelphia  Co.  v. 
Stimson,  32  S.  Ct.  340,  223  U.  S.  605.  58  I/. 
Ed.  570,  affirming  decree  (1909)  Same  v.  Dick- 
inson, 33  App.  D.  C.  338. 

^s»37.  Retention     of     Jnrisdiotiom     ae« 
qnired. 

See  19  Cent  Dig.  Equity,  88  103-118. 

^=>38.  —  In  general. 

See  19   Cent.   Dig.    Bquity,  I  1(A;    1$  Cent    Dig. 
Discov.    8    83. 

A  cause  properly  brought  in  equity  will 
be  retained  for  all  purposes. — McGowan  v.  Par- 
ish, 35  S.  Ct  543,  237  U.  S.  285  59  L.  Ed.  9o5, 
reversing  decree  Parrish  v.  McOowan,  39  App. 
D.  C.  184. 

<@=»39.  — ^  Complete  relief. 

See  19  Cent  Dig.   Equity.  88  104-114. 

Where  the  record  of  a  patent  for  land  in 
Illinois,  and  of  a  deed  therefor  by  the  patentee, 
has  been  destroyed,  and  the  deed  has  never  been 
re-recorded,  a  subsequent  purchaser  of  the  land 
may  proceed  in  equity  to  have  the  record  estab- 
lished under  the  '*Burnt  Records  Act"  (Rev.  St 
111.  c.  116 ;  2  Starr  &  C.  Ann.  St  S  1993) ;  and 
equity,  having  acquired  jurisdiction  for  that  pur- 
pose, will  retain  the  case,  and  grant  full  relief, 
though  the  right  of  possession— a  purely  legal 
Miicstion— is  involved.— Go rmley  v.  Clark,  134 
Li.  S.  338,  10  S.  Ct  554,  33  L.  E3d.  909. 

Equity  having  acquired  jurisdiction  for  the 
purpose  of  canceling  the  invalid  agreements  be- 
tween the  U.  P.  R.  Co.  and  the  W.  U.  TeL  Co., 
giving  the  latter  control  of  the  former's  tele- 
graphic business,  in  violation  of  the  former's 
charter,  the  court,  in  order  to  avoid  a  multipli- 
city of  suits,  may  settle  all  matters  in  dispute 
between  the  united  States,  the  railway  company, 
and  the  telegraph  company,  which  rdate  to  the 
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subject  of  telegraphic  communication. — ^United 
States  V.  Union  Pac.  Ry.  Co.,  160  U.  S.  1,  16 
B.  Ct.  190,  40  L.  Ed.  319,  reversing  decree  Union 
Pac.  R.  Co.  V.  United  States,  59  F.  813,  8  C.  0. 
A.  282,  19  U.  S.  App.  531. 

(B)  REMEDY  AT  LAW  AND  MULTIPLIO 

ITY  OP  SUITS. 

Review  of  decisions,  see  Appeal  and  Error,  ^=> 
184. 

Remedy  at  law  as  bar  to  particular  actions  or 

proceedings. 

See- 
Cancellation  of  Instruments,  <s»9-15. 
Specific  Performance,  ^=»5. 
Trusts,  ^=9359. 

^=»43.  Ezistenoe  of  remedy  at  law  and 
eif  eet  in  general^ 

Bee  19  Cent.  Dig.  Bqulty,  81  121-140.  164-106. 

Certain  holders  of  bonds,  secured  by  a  mort- 
gage, filed  a  bill  to  recover  on  a  contract  made 
by  the  city  of  Memphis  with  the  mortgagor, 
which  contract  was  assigned  in  the  mortgage 
as  part  of  the  security  for  the  bonds.  Beld  that, 
as  the  demand  against  the  city  was  cognizable 
at  law  in  the  name  of  the  mortgagor,  and  no 
special  circumstances  were  shown  tor  a  resort 
to  equity,  the  bill  should  be  dismissed.— New 
York  Guaranty  &  Indemnity  Co.  v.  Memphis 
Water  Co.,  107  U.  S.  205,  2  S.  Ct  279,  27  L. 
Ed.  484. 

An  action  against  an  agent  of  executors 
in  their  own  wrong,  to  recover  proceeds  in  his 
hands  of  sales  of  property  of  a  decedent,  brought 
by  the  lawful  representative  ratifying  such  safes, 
is  not  within  the  jurisdiction  of  equity,  being 
simply  a  case  of  money  had  and  received,  in 
which  the  remedy  at  law  is  adequate  and  com- 
plete.—Gaines  V.  Miller,  111  U.  S.  395,  4  S. 
Ct  426,  28  L.  Ed.  466. 

Complainants  filed  a  bill  to  recover  from  de- 
fendants damages  for  the  unlawful  conversion 
of  certain  bonds,  which  they  had  sold,  while 
holding  them  as  collateral  security,  and  applied 
on  the  debt.  There  was  no  actual  fraud  proven. 
Held  that,  if  complainants  could  recover  at  all, 
they  had  a  complete  remedy  at  law. — Lacombe  v. 
Forstall,  123  U.  S.  662,  8  S.  Ct  247,  81  U 
Ed.  255. 

A  principal  may  maintain  a  bill  in  equity 
against  a  bank  to  recover  moneys  deposited 
therein  by  his  factor  as  the  proceeds  of  property 
consigned  to  him  for  sale,  since  the  legal  title 
thereto  is  in  the  factor,  and  the  principal  could 
not  have  an  action  at  law.— Union  Stock- Yards 
Nat.  Bank  v.  Gillespie,  137  U.  S.  411,  11  S.  Ct 
118.  34  L.  Ed.  724,  affirming  decree  (C.  C.) 
Gillespie  ▼.  Union  Stock- Yards  Nat  Bank,  41 
F.  231. 

A  court  of  equity  has  jurisdiction  of  an 
action  by  a  person  in  possession  of  lands  against 
defendant's  trespassing  thereon  under  a  claim  of 
title  to  establish  a  lost  deed  under  which  {)lain- 
tiff  claims,  to  correct  the  description  therein  so 
as  to  include  the  land  in  dispute,  and  to  set 
aside  '  defendant's .  later  deeds  from  the  same 
source  as  a  cloud  upon  plaintiff's  title,  notwith- 
standing an  action  at  law  would  He,  and  proof 
of  the  lost  deed  might  be  made  therein. — Sim- 
mons Creek  Coal  Ca  v.  Doran,  142  U.  S.  417, 
12  S.  Ct  239,  35  L.  Ed.  1063. 

Where  the  controversy  involves  merely  the 
legal  title  to  lands,  there  is  an  adequate  remedy 
at  law,  and  equity  has  no  jurisdiction.— Lacas- 
sagne  v.  Chapuis,  144  U.  S.  119,  12  S.  Ct  659, 
36  U  Ed.  368. 

A  court  of  equity  has  no  jurisdiction  where 
one  having  an  adequate  remedy  at  law  has  neg- 
lected to  avail  himself  thereof,  and  has  failed  to 


bring  his  bill  until  after  the  claim  has  been 
barred  by  the  statute  of  limitations.— Baker  v. 
Cummings,  18  S.  Ct  367,  169  U.  S.  189,  42  L. 
Ed.  711. 

Equitv  does  not  take  jurisdiction  for  fraud 
where  relief  may  be  obtained  at  law,  and  where, 
so  far  as  is  necessary,  discovery  may  be  ob- 
tained as  well  as  in  equity.  Decree  (1907) 
Brown  v.  Equitable  Life  Assur.  .  Society  of 
United  States,  151  F.  1,  81  C.  O.  A.  1,  10  Ann. 
Cas.  402,  reversed.- Equitable  Life  Assuh  So- 
ciety of  United  States  v.  Brown,  29  S.  Ct  404, 
213  U.  S.  25,  53  L.  Ed.  682. 

A  suit  to  recover  damages  from  a  conspiracy 
to  defraud  may  be  tried  at  law  and  not  in  equity, 
thoueh  the  bill  asks  for  a  discover.— Curriden 
V.  Middleton,  84  S.  Ct  458,  232  U;  S.  633.  58 
L.  Ed.  765,  affirming  decree  37  App.  D.  O.  568. 

^=:»45.  Adeqnaey  of  legal  remedy. 

See  19  Cent  Dig.  Equity,  SS  151-16S;   IS  Cent  Dig. 
Courts,   S  89. 


—  Ib  general. 

See  19  Cent  Dig.  Bqulty,  SS  161.  VSt,  157.  159-168. 

A  bill  alleging  that  a  decedent  died  in 
France,  leaving  a  will ;  that  his  "brother,  on  the 
allegation  that  he  had  died  domiciled  in  Ala- 
bama, obtained  letters  of  administration  in  that 
state ;  that  the  brother  appointed  S.  J.,  a  native 
of  France,  his  agent  by  power  of  attorney ;  that 
S.  J.,  through  an  agent  in  New  York,  handed 
the  complainants,  who  are  bankers  and  bro- 
kers/ certain  United  States  registered  to  bearer 
bonds,  with  instructions  to  sell  them,  and  pur- 
chase bearer  or  coupon  bonds  of  the  same  issue ; 
that  such  bearer  or  coupon  bonds  were  duly 
purchased,  and  delivered  to  S.  J. ;  that  the  de- 
cedent's widow,  having  obtained  letters  of  ad- 
ministration in  England  and  ancillary  letters  in 
New  York,  had  brought  suit  against  complain- 
ants for  tne  conversion  of  the  bonds  received 
by  them  from  S.  J.,  alleging  that  the  deceased 
was  domiciled  in  France,  and  therefore  the 
Alabama  letters  of  administration  were  void; 
that  the  widow  was,  under  the  laws  of  France, 
entitled  to  a  share  of  the  deceased's  estate  more 
than  equal  to  the  value  of  the  bonds :  and  that 
she  is  estopped  by  her  actions  from  claiming  the 
amount  of  the  bonds  from  complainants, — and 
praying  that  the  widow  be  enjoined  from  main- 
taining such  action,  is  not  open  to  demurrer  on 
the  ground  that  the  complainants  may  maintain 
their  defense  in  the  action  at  law,  where  it  ap- 
pears Uiat  in  the  action  at  law  the  complain- 
ants' right  to  prove  the  facts  upon  which  the 
estoppel  rests  mav  be  denied  on  tne  ground  that 
the  plaintiff  in  the*  action  at  law  is  not  bound 
as  executrix  for  what  she  did  and  assented  to 
in  her  character  as  widow  and  legatee. — ^Drexel 
V.  Bemey,  122  U.  S.  241,  7  S.  Ct  1200,  30  L. 
Ed.  1219. 

The  question  of  the  validity,  under  the  pro- 
vision of  the  federal  Constitution  forbidding  the 
taking  of  property  without  due  process  of  law. 
of  a  state  statute  establishing  rates  for  railroad 
transportation  which  are  alleged  to  be  so  low  as 
to  be  confiscatory,  is  not,  because  of  its  complica- 
tion, a  proper  one  for  investigation  by  a  jury. 
—Ex  parte  Young,  28  S.  Ct  441,  209  U.  S. 
123,  52  L.  Ed.  714,  13  U  R.  A.  (N.  S.)  932,  14 
Ann.  Cas.  764. 

The  remedy  at  law  of  a  railroad  company 
to  test  the  validity  of  a  statute  fixing  rates  for 
railroad  transportation  by  disobeying  the  statute 
once  and  submitting  to  a  criminal  prosecution 
is  not  so  adequate  as  to  deprive  equity  of  juris- 
diction, where  several  years  might  elapse  before 
a  final  determination  of  the  question,  pending 
which  observance  of  the  statute,  if  finally  found 
to  be  invalid,  would  result  in  taking  its  property 
without  due  process  of  law,  with  no  possibility 
of  its  recovery. — Id. 
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—  Title    to     or     poiiossion     of 
property. 

See  19  Cent.  Dig.  Equity.  8S  158-166. 

Where  no  equitable  title  is  involved,  the 
assignee  of  a  chose  in  action  cannot  maintain 
a  bill  in  equity  to  enforce,  for  his  own  use,  the 
strictly  legal  right  of  his  assi;nior,  merely  be- 
cause he  cannot  sue  at  law  in  his  own  name. — 
Hayward  v.  Andrews,  106  U.  S.  672,  1  S.  Ct. 
544,  27  L.  Ed.  271;  New  York  Guaranty  & 
Indemnity  Co.  v.  Memphis  Water  Co.,  107 
U.  S.  205,  2  S.  Ct.  279,  27  L.  Ed.  484. 

Complainant  purchased  and  took  possession 
of  land,  and  paid  for  it  principally  with  money 
borrowed  from  R.  For  the  purpose  of  securing 
R.  without  his  knowledge,  complainant  caused 
the  conveyance  from  his  vendor  to  be  made  di- 
rectly to  R.  Four  years  later,  R.,  without  com- 
plainant's knowledge,  conveyed  the  land,  with- 
out valuable  consideration,  to  defendant,  to 
whom  he  was  soon  after  married.  Complainant 
repaid  the  loan  to  R.,  and  continued  to  reside 
on  the  land  without  any  assertion  of  title  by 
defendant  until,  after  the  lapse  of  many  years, 
she  brought  ejectment.  Held,  that  equity  would 
require  defendant  to  convey  to  complainant, 
as  his  remedy  at  law  is  not  adequate  and  com- 
plete.—Ruckman  v.  Cory,  129  U.  S.  387,  9  S. 
Ct  316»  32  L.  Ed.  728. 

An  amended  bill,  alleging  that  defendant 
T.  was  in  possession  of  complainant's  land  as 
his  agent;  that  his  codefendant,  M.,  knowing 
complainant  to  have  perfect  title  to  the  land, 
falsely  represented  it  to  be  unappropriated,  and 
thus  procured  a  patent  therefor  from  the  state; 
and  that  T.  collusively  surrendered  possession 
to  M., — and  praying  alternatively  that  com- 
plainant's title  and  possession  might  be  quieted, 
or  that  he  might  be  reimbursed  for  his  improve- 
ments, if  the  title  should  be  adjudged  to  be  in 
M., — presents  a  case  for  which  there  is  no  ade- 
quate legal  remedy,  and  a  demurrer  to  the 
whole  bill  should  be  overruled. — Stewart  v. 
Masterson,  131  U.  S.  151,  9  S.  Ct  682,  33  Li. 
Ed.  114. 

Tlie  government  land  surveys  were  extended 
over  the  region  immediately  surrounding  New 
Orleans  in  1871  and  1872,  and  certain  lands 
in  the  suburbs  were  found  to  be  swamp  lands, 
and  listed  to  the  state  as  such  in  pursuance  of 
the  swamp-land  grant  of  1849.  Subsequently 
certain  old  French  and  'Spanish  grants  were 
brought  forward  by  parties  claiming  thereun- 
der, and,  on  a  reconsideration  by  the  land  de- 
partment, the  old  grants  were  held  to  be  estab- 
lished, and  the  listing  to  the  state  was  canceled. 
Complainant,  having  in  the  meantime  acquired 
title  from  the  state,  brought  a  bill  to  have  the 
same  declared  valid,  and  to  obtain  possession, 
together  with  rents  and  profits,  alleging  that  the 
reconsideration  was  illegal,  and  tliat  he  was 
prevented  from  obtaining  patents  from  the  state 
to  part  of  his  lands  by  the  fraudulent  conduct 
of  the  defendants  in  bringing  forward  their  old 
grants.  Held,  that  the  title  set  up  wa&  a  pure- 
ly legal  'one,  the  right  to  its  enforcement  de- 
pending upon  whether  the  old  grants  were  in- 
valid, which  can  be  shown  in  an  action  at  law ; 
and,  the  allegations  of  fraud  and  of  illegal  ac- 
tion by  the  land  department  being  unnecessary, 
■  equity  had  no  jurisdiction. — Smyth  v.  New  Or- 
leans Canal  &  Banking  Co.,  141  U.  S.  656,  12 
S.  Ct.  113,  35  L.  Ed.  891,  affirming  decree  (C. 
C.)  34  F.  825. 


^—  Performanoe    or    breaeh    of 
eontraot. 

See  19  Cent  Dig.  Equity,  I8  166,  158;   13  Cent  Dig. 
Courts,  §  89. 

Where  a  lease  of  a  railroad  for  99  years 
contained  covenants  for  the  payment  of  month- 
ly installments  of  rent  to  keep  the  road  in  re- 
pair, and  to  keep  accounts  of  all  matters  con- 
nected  with    its    business,    as    affecting    the 


amount  of  rent  to  be  paid,  which  covenants 
were  guarantied  by  other  parties  than  the  les% 
see,  a  bill  which  shows  failure  to  pay  rent  de- 
preciation of  the  road,  and  combination  of  the 
guarantors  and  lessee  to  divert  the  earnings 
of  the  road  to  the  benefit  of  the  guarantors, 
presents  a  case  of  equitable  jurisdiction,  when 
it  prays  for  specific  performance  of  the  obliga- 
tions of  the  lease;  and  a  suit  at  law  on  each 
installment  of  rent  as  it  falls  due  is  not  an 
adequate  remedy. — ^Pennsylvania  R.  Co.  v.  St. 
Louis,  A.  &  T.  H.  R.  Co..  118  U.  S.  290.  6  S. 
Ct.  1094,  30  L.  Ed.  83;  Id.,  118  U.  S.  630.  7 
S.  Ct  24,  30  L.  Ed.  284. 

The  fact  that  there  is  no  remedy  at  law  be- 
cause a  contract  is  void  for  want  of  power  to 
make  it,  under  express  statutory  or  constitu- 
tional provisions,  does  not  give  a  court  of  equi- 
ty authority  to  give  it  validity  or  effect. — ^Hedg- 
es  V.  Dixon  County,  150  U.  S.  182,  14  S.  Ct  71. 
37  li.  Ed.  1044,  affirming  judgment  (C.  C.)  37 
F.  304. 

^3»50.   Statutory  creation  of  remedy. 

See  19  Cent  Dig.  Equity.  §8  146-1J50. 

A  change  in  state  laws  creating  a  remedy 
at  law  in  cases  of  ttie  nature  of  a  bill  quia 
timet  cannot  of  itself  curtail  the  court  juris- 
diction of  the  federal  courts  in  such  cases. — 
McConihay  v.  Wright  121  U.  S.  201,  7  S.  Ct. 
940,  30  L.  Ed.  932. 

The  courts  of  the  United  States  are  not 
ousted  of  their  equity  jurisdiction  because  of 
the  existence  of  an  adequate  remedy  at  law, 
created  by  statute,  where  such  remed;^  did  ni^t 
exist  when  the  judiciary  act  of  i.789  was 
adopted. — Id. 

<8==>51.  Mnltiplielty  of  suits. 

See  19  Cent  Dig.    Equity,   8I   167-171. 

In  a  bill  for  relief  against  an  alleged  il- 
legal taxation,  allegations  that  such  tax  would 
involve  complainant  in  a  multiplicity  of  suits 
as  to  the  tide  of  lots  laid  out  to  be  sold,  pre- 
vent the  sale  of  such  lots,  and  clond  complain- 
ant's title  to  all  his  real  estate,  are  sufficient 
to  give  jurisdiction  to  a  court  of  equity. — Unicm 
Pac.  Ry.  Co.  v.  Ryan,  113  U.  S.  516*  5  S.  Ct 
601,  28  L.  Ed.  1098. 

In  a  suit  for  possession  of  bonds  and  for 
the  amount  of  coupons  cut  from  them,  defend- 
ant alleged  that  they  were  in  his  hands  as  col- 
lateral security.  Other  parties  claimed  inter- 
ests in  the  bonds,  partly  prior  and  partly  sub- 
sequent to  the  rights  of  defendant  D.,  and  the 
owner's  general  creditors.  Held  a  proper  sub- 
ject of  equity  jurisdiction,  as  an  accounting 
was  necessary,  and  a  multiplicity  of  suits  would 
otherwise  follow. — Reynes  v.  Duraont  130  U. 
S.  354,  9  S.  Ct  486,  32  L.  Ed.  934. 

The  prevention  of  multiplicity  of  suits  can- 
not successfully  be  relied  upon  to  sustain  a 
bill  in  equity,  filed  on  behalf  of  the  United 
States  for  redress  for  the  acts  of  persons  li- 
censed to  cut  timber  from  certain  described 
lands  of  the  public  domain,  jn  wrongfully  cut- 
ting, carrying  away,  and  converting  timber 
from  other  lands.  Decree  133  F.  274,  66  C. 
C.  A.  652.  affirmed.— United  States  v.  Bitter 
Root  Development  Co.,  26  S.  Ct  318,  200  U. 
S.  451,  50  L.  Ed.  550. 

Equity  jurisdiction  cannot  depend  on  the 
fact  that  defendant  will  be  saved  a  multiplicity 
of  suits  by  other  parties,  where  defendant  rais- 
es no  objection  to  such  suits,  and  urges  no  such 
ground  for  jurisdiction  in  equity  of  the  suit  in 
question.  Decree  (1907)  Brown  v.  Equitable 
Life  Assur.  Society  of  United  States,  151  F.  1, 
81  C.  C.  A,  1,  10  Ann.  Cas.  402,  reversed.— 
Equitable  Life  Assur.  Society  of  United  States 
V.  Brown,  29  S.  Ct  404,  213  U.  S.  25,  53  U  Ed. 
682. 
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^=:»53.  Waiver  of  objeetions. 

S66  19  Cent.   Dig.   Equity,  H  173-176. 

The  court  being  competent  to  give  the  re- 
lief sought,  and  having  jurisdiction  of  the  sub- 
ject-matter, the  objection  that  there  was  an 
adequate  legal  remedy,  not  taken  before  a  de- 
fense to  the  suit  is  entered  upon,  is  too  late. — 
Kilbourn  v.  Sunderland,  130  U.  S.  505,  9  S. 
Ct  594,  32  L.  Ed.  1005. 

In  an  equity  cause  it  is  too  late,  after  the 
evidence  has  been  taken,  to  object  to  the  juris- 
diction on  the  ground  that  plaintiffs  had  an 
adequate  remedy  at  law. — Id. 

Where  defendant  corporation,  in  a  bill  filed 
by  creditors  alleging  its  insolvency  and  praying 
the  appointment  of  a  receiver,  suffers  the  bill 
to  be  taken  pro  confesso,  it  is  too  late,  nine 
months  after  the  receiver  has  taken  possession 
of  the  property  and  undertaken  to  carry  on  the 
business  for  the  benefit  of  creditors,  to  object 
that  plaintiffs  had  an  adequate  remedy  at  law. 
— Brown,  Bonnell  &  Co.  v.  Lake  Superior  Iron 
Co.,  134  U.  S.  530,  10  S.  Ct.  004,  33  L.  Ed. 
1021. 

The  court,  for  its  own  protection,  may  pre- 
vent matters  properly  cognizable  at  law  from 
being  drawn  into  chancery  at  the  pressure  of 
the  parties  interested;  but  it  by  no  means  fol- 
lows that,  where  the  subject-matter  belongs  to 
that  class  over  which  a  court  of  equity  has  ju- 
risdiction, and  the  objection  that  the  com- 
plainant had  an  adequate  remedy  at  law  was 
not  made  until  the  hearing  in  the  appellate 
tribunal,  the  latter  could  exercise  no  discretion 
in  the  disposition  of  such  objection.— Tyler  v. 
lavage,  143  U.  S.  79,  12  S.  Ct.  340,  36  L. 
Ed.  82. 

▲  United  States  circuit  court,  as  a  court 
of  equity,  may  restrain  a  corporation  at  the 
suit  of  one  of  its  stockholders,  from  voluntarily 
making  returns  for  the  imposition  of  and  pay- 
ing an  -unconstitutional  tax  levied  under  an  act 
of  congress,  on  the  ground  of  the  breacli  of 
trust  or  duty  in  such  misapplication  or  diversion 
of  the  corporate  funds,  and  on  allegations  of 
threatened  multiplicity  of  suits  and  irreparable 
injury,  where  the  objection  of  adequate  remedy 
at  law  is  not  raised,  and  the  question  of  juris- 
diction is  waived  so  far  as  it  is  within  the  pow- 
er of  the  government  to  do  so. — Pollock  v. 
Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429,  15 
S.  Ct.  673,  39  L.  Ed.  759. 

The  objection  that  complainant  had  an  ad- 
equate remedy  at  law 'does  not,  when  not  made 
until  the  hearing,  require  the  dismissal  of  a 
cause  the  subject-matter  of  which  is  within  the 
jurisdiction  of  a  court  of  equity,  such  as  is 
])resented  bj  a  bill  filed  on  behalf  of  the  United 
•  States,  which  avers  that  certain  public  lands 
had  been  erroneously  patented  to  a  railroad 
company,  and,  in  addition  to  the  relief  sought 
b^r  way  of  cancellation  of  the  patents  for  lands 
8till  held  by  the  railroad  company,  which  was 
eliminated  from  the  litigation  by  the  decree, 
prays  a  discovery  of  any  sales  to  bona  fide  pur- 
chasers, and  a  confirmation  of  their  titles,  and 
asks  a  recovery  from  the  railroad  company 
of  the  value  of  the  lands  so  conveyed.  Decree 
133  F.  651,  66  O.  O.  A.  581,  affirmed.— Southern 
Pac.  R.  Co.  V.  United  States,  26  S.  Ct.  296, 
200  U.  S.  341,  50  L.  Ed.  507. 

Equity  jurisdiction  having  been  invoked,  de- 
fendant may  waive  right  to  object  for  existence 
of  legal  remedy. — McGowan  v.  Parish,  35  S.  Ct. 
543,  237  U.  S.  285.  59  L.  Ed.  955,  reversing  de- 
cree Parrish  v.  McGowan,  39  App.  D.  C.  184. 

Consent  decree,  in  a  suit  by  attorneys 
against  the  United  States  to  enforce  an  attor- 
ney's lien  on  a  fund  paid  into  court,  held  waiv- 
er of  objections  to  jurisdiction  in  equity. — Id. 


iQ  PRINCIPLES  AND  MAXIMS  OP 

EQUITY. 

Application  in  suit  to  quiet  title,  see  Quieting 
Title,  <g=s>14. 

Application  to  rescission  of  contract  for  munic- 
ipal water  supply,  see  Waters  and  Water 
Courses.  ^=s>200. 

Estoppel  by  acts  making  injury  possible  as  be- 
tween actor  and  another  equally  blameless, 
see   Estoppel,   ^:=»72. 

^=»56.   Equity  reg:ard«  substanoe  rather 
than  form. 

See  19  Cent  Dig.  Equity,  S  178. 

A  court  of  equity  is  not  concluded  in  a 
suit  in  which  fraud,  oppression,  and  undue  in- 
fluence are  charged  by  what  appears  upon  the 
face  of  the  papers,  but  may  institute  an  inquiry 
into  the  real  facts  of  the  transactions.  Judg< 
ment  (1907)  92  P.  250,  19  Okl.  525,  affirmed.-^ 
Wagg  V.  Herbert,  30  S.  Ct.  218,  215  U.  S.  646, 
54  L.  Ed.  321. 

^=s>60.   Where    eqnitiei    are    equal,    the 
first  in  time  will  prevail. 

See  19  Cent.  Dig.  Equity,  S  181. 

A  court  of  equity  will  not  transfer  a  loss 
that  has  already  fallen  upon  one  innocent  party 
to  another  party  equally  innocent,  where  the 
equities  are  equal.  Decree,  34  C.  C.  A.  649, 
92  F.  745,  affirmed. — Holly  v.  Domestic  and 
Foreign  Missionary  Soc.  of  the  Protestant  Epis- 
copal Church,  21  S.  Ct.  395,  180  U.  S.  284, 
45  L.  Ed.  531. 

^=962.  Equity  follows  the  law. 

See  19  Gent.  Dig.  Equity,  S  188. 

Equity  follows  the  law. — Hedges  v.  Dixon 
County,  150  U.  S.  182,  14  S.  Ct.  71,  37  L.  Ed. 
1044,  affirming  judgment  (C.  C.)  37  F.  304. 

®=:»66.   He  who   oomes  into   equity  must 
eome  mrith  clean  hands. 

See  19  Cent.  Dig.  Equity,   98  185-18r. 

The  surviving  members  of  a  firm  to  which  a 
deceased  partner  had  transferred  bv  the  firm 
agreement  a  lease  of  land  on  which  the  firm 
business  was  to  be  conducted  with  a  paramount 
mortgage  thereon  are  not  precluded,  as  attempt- 
ing to  profit  by  their  own  fraud,  from  insisting 
in  equity,  as  against  bis  widow  and  heirs,  that 
such  lease  was  extinguished  by  the  purchase 
of  the  land  by  the  firm  at  foreclosure,  though 
the  firm  and  the  partner  who'  still  appeared  on 
the  records  to  be  the  owner  of  the  lease  had 
agreed  that  the  lease  was  to  have  priority  over 
the  mortgage,  since  this  was  a  right  which  the 
firm  had  to  prevent  the  depreciation  of  the  lease 
by  the  enforcement  of  the  mortgage. — Van 
Syckel  v.  Arsuaga,  34  S.  Ct.  263,  231  U.  S.  601, 
58  L.  Ed.  393. 

I^,  LACHES  AND  STALE  DEMANDS. 

Limitation  of  actions,  see  Limitation  of  Actions, 
<g=>37. 

Particular  remedies  or  proceedingsm 
See- 
Account,  ^=:>15. 
Attorucy  and  Client,  ^s»30. 
Cancellation  of  Instruments,  ^=:»34. 
Injunction,  $=»113. 
Specific  Performance,  ^:=»105. 
Trusts,  ^==>365. 

$=»67.   Nature  and  elements  in  general. 

See  19  Cent.  Dtg.  Equity,  8S  191-196. 

Laches  is  not  imputable  to  the  United  States 
when  it  has  a  direct  pecuniary  interest  in  the 
subject  of  litigation.— San  Pedro  &  Cafion  del 
Agua  Co.  V.  United  States,  146  U.  S.  120,  13  S. 
Ct.  94,  36  L.  Ed.  911,  affirming  decree  United 
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States  ▼.  San  Pedro  &  Cafion  del  Agna  Co.,  17 
P.  837,  4  N.  M.  (GUd.)  405. 

Independently  of  any  statute  of  limitation, 
courts  of  equity  have  inherent  powers  to  re- 
fuse relief  after  undue  and  unexplained  delay, 
and  when  injustice  would  be  done  by  granting 
the  relief  asked,  and  the  doctrine  applies  to  suits 
relating  to  land. — Abraham  v.  Ordway,  158  U. 
S.  416,  15  S.  Ct.  894,  39  L.  Ed.  1036. 

The  objection  of  laches  on  the  part  of  the 
grantors  in  attacking  a  sale  in  attachment  pro- 
ceedings of  property  covered  by  a  trust  deed  is 
not  available  to  the  defendants,  in  a  suit  to  set 
aside  the  attachment  proceedings  and  enforce  the 
trust  deed,  who  claim  title  to  the  property  under 
the  attachment  proceedings,  where  they  make 
their  title  the  basis  of  an  assertion  of  a  right  to 
affirmative  relief.  Judgment  (1906)  85  P.  459, 16 
Okl.  131,  affirmed.— Southern  Pine  Lumber  Co. 
V.  Ward,  28  S.  Ct  239,  208  U.  S.  126,  52  U  Ed. 
420. 

^=»d8.  Grounds  and  easentiala  of  bar. 

See  19  Cent  Dig.  Equity.  IS  197-220.  222-226. 


«—  In  general. 

See  19  Cent  Dig.  Bquity,  SS  197-199. 

In  a  suit  in  a  United  States  circuit  court  to 
foreclose  a  mortgage  on  a  railroad,  a  decree  of 
sale  was  made,  and  a  sale  thereunder  was  had, 
which  was  confirmed  in  October,  1876.  In  Feb- 
ruary, 1877,  the  defendant  raUroad  corporation 
appealed  to  the  supreme  court,  by  which  the  de- 
cree was  affirmed  in  April,  1880.  In  June,  1880, 
the  corporation  filed  a  bill  in  the  circuit  court 
to  have  the  decree  in  the  foreclosure  suit  set 
aside  on  the  ground  of  fraud  in  fact  in  the  con- 
duct of  such  suit  by  its  solicitor  and  directors. 
Held,  on  a  demurrer  to  the  bill,  that  the  time 
during  which  the  appeal  was  pending  would  not 
be  counted  against  plaintiff  on  the  question  of 
laches.— Pacific  Railroad  of  Missouri  v.  Missouri 
Pac.  Ry.  Co.,  Ill  U.  S.  505,  4  S.  Ct  583,  28  L, 
Ed.  498. 

The  holder  of  bonds  issued  by  a  town  in  pay- 
ment of  its  subscription  to  railroad  stock,  which 
bonds  had  been  held  void,  sued  the  town  and  the 
railroad  company,  and  procured  a  decree,  the 
town  not  objecting,  that  the  bonds  should  be  sur- 
rendered and  canceled,  and  the  stock,  in  payment 
of  which  they  were  issued,  transferred  by  the 
town  to  him.  Held^  plaintifiTs  rights  as  against 
the  railroad  company  were  for  the  first  time  fixed 
by  the  decree,  and  hence  he  could  not  have  been 
guilty  of  laches  if,  after  such  decree,  he  sued  the 
railroad  company  to  recover  such  stock. — Illinois 
G.  T.  Ry.  Co.  V.  Wade,  140  U.  S.  65,  70, 11  S. 
Ct  709,  35  L.  Ed.  342. 


— —  Knowledge  of  f aots. 

See  19  Cent  Dig.  Equity,  81  200-203. 

Complainants  filed  a  bill  in  1882  to  correct 
an  alleged  mistake  in  a  deed  made  in  1833  to  a 
corporation  of  which  they  were  stockholders. 
The  corporation  was  practically  dissolved  in 
1862,  up  to  which  time  it  had  an  opportunity  of 
knowing  the  facts  relied  on  for  reformation,  and 
even  up  to  the  time  of  commencing  suit  there 
was  a  director  surviving  who  might  at  any  time 
have  brought  the  suit.  Held,  that  complainants 
were  barred  by  their  laches. — ^Taylor  v.  Holmes, 
127  U.  S.  489,  8  S.  Ct  1192,  32  L,  Ed.  179. 

On  bill  by  principals  against  their  agents  for 
an  accounting,  when  plaintiffs  have  moved  with 
sufficient  promptness  on  discovering  the  fraud, 
defendants  cannot  charge  them  with  laches,  be- 
cause they  reposed  confidence  in  defendants,  and 
thus  neglected  to  avail  themselves  of  some  sourc- 
es of  knowledge  they  might  have  sought— Kil- 
bourn  v.  Sunderland,  130  U.  S.  505,  9  S.  Ct 
594,  32  L.  Ed.  1005. 

The  heirs  at  law  of  a  deceased  owner  of  stock 
in  a  Texas  corporation  were  guilty  of  laches,  and 


a  bill  in  equity,  filed  by  them  against  the  corpo- 
ration in  1881,  to  cancel  transfers  of  shares  by 
the  attorney  in  fact  of  deceased  for  fraud,  and  to 
revive  such  shares  in  their  names,  was  properly 
dismissed,  where  it  appeared  that  complainants 
lived  in  Alabama ;  that  their  ancestor  died  there 
in  1841 ;  that  his  attorney  in  fact  made  the 
transfers  in  question  in  1842,  and  died  in  1858 ; 
that  agents  of  the  estate  went  to  Texas  in  the 
years  1843,  1854,  and  1858,  and  obtained  full  re- 
ports from  the  corporation  concerning  the  trans- 
fers; that  the  executor  went  to  Texas  in  1844 
and  in  1854,  but  neither  saw  deceased's  attorney 
nor  made  inquiries  of  the  corporation;  that  he 
went  again  in  1858,  when  he  learned  of  the  lia- 
bility of  the  corporation;  that  in  administering 
the  Texas  estate  in  1844  no  rights  were  asserted 
against  the  corporation;  that  all  the  heirs  at 
law  became  of  age  before  1854 ;  that  the  execu- 
tor died,  and  that  an  agent  of  the  executor's  es- 
tate went  to  Texas  in  1869,  and  raised  the  ques- 
tion of  the  corporation's  liability,  but,  being  ad- 
vised, in  1873,  by  his  attorneys,  that  no  recovery 
could  be  had  against  the  company,  the  matter 
was  dropped  until  1881.— Ware  v.  Galveston  City 
Co.,  146  U.  S.  102, 13  S.  Ct  33,  36  L.  Ed.  904. 

A  bill  by  creditors,  charging  fraud  in  jud^ 
ment  notes  and  transfers,  by  which  all  the  tangi- 
ble property  of  debtors  faiUng  for  a  large  amount 
was  appropriated  to  preferred  creditors,  nearly 
five  years  previously,  alleged  that  plaintiffs  were 
ignorant  of  the  facts  until  within  a  month  before 
bringing  suit,  but  did  not  disclose  how  their 
knowledge  was  obtained,  or  why  they  did  not 
have  the  same  means  of  ascertaining  the  facts  be- 
fore. The  only  matters  complained  of  concealed 
from  plaintiffs  were  that  the  judgment  notes 
were  largely  in  excess  of  the  real  demands,  and 
a  transfer  in  trust  of  the  debtors'  bills  and  ac- 
counts receivable,  the  existence  of  which  was 
known  to  plaintiffs.  Held  that,  as  these  facts 
would  have  been  disclosed  by  a  thorough  exami- 
nation, a  demurrer  to  the  bill  for  laches  should 
be  sustained. — Hardt  v.  Heidweyer,  152  U.  S. 
547,  14  S.  Ct  671,  38  L.  Ed.  548. 

*In  1848  a  warrant  for  160  acres  of  land 
was  issued  to  the  widow  of  a  soldier  in  the  Mex- 
ican War  and  her  minor  children  of  whom  she 
was  guardian.  In  the  same  year,  acting  for  her- 
self and  her  children,  but  without  obtaining  leave 
of  the  orphans'  court,  she  sold  and  assigned  the 
warrant  to  one  T.,  who  located  it  near  S^  Paul. 
Minn.  T.  received  a  patent  for  the  land  in  1850, 
and  it  subsequently  became  very  valuable,  and 
passed  by  mesne  conveyances  to  numerous  pur- 
chasers, who  made  valuable  improvements.  The 
widow's  youngest  child  attained  majority  in 
1863,  and  in  1892  the  surviving  children  and  the 
heirs  of  those  deceased  sued  to  establish  title,  re- 
lying on  the  lack  of  the  orphans'  court's  ap- 
proval of  the  sale  of  the  warrant.  Held,  that 
though  plaintiffs  claimed  that  they  were  igno- 
rant, until  a  few  years  before  bringing  suit,  of 
the  existence  of  the  land  warrant,  the  bill  must 
be  dismissed  for  laches.  12  C.  C  A.  490,  65  F. 
23,  affirmed.— Wetsel  v.  Minnesota  Ry.  Transfer 
Co.,  18  S.  Ct  307,  169  U.  S.  237,  42  L.  Ed. 
730. 


—  Lapse  of  tin&e. 

See  19  Gent  Dig.  Equity.  S9  204-211. 

A  lessor  re-entered  under  a  clause  In  a  90- 
year  lease,  which  provided  that  upon  default  in 
payment  of  rent  he  might  retake  the  premises 
and  hold  them  until  all  arrearages  of  rent,  inter- 
est, costs,  and  expenses  were  paid.  No  effi»rt 
was  made  by  the  lessee  to  repossess  himself  until 
45  yearb  after  the  re-entry,  when  a  bill  was  filed 
by  his  administratrix  offering  to  pay  all  the 
rents,  interest,  charges,  and  costs  that  had  at*- 
crued,  and  asking  to  be  permitted  to  i^edeem. 
Held,  that  the  claim  had  been  delayed  for  an 
unreasonable  length  of  time,  and  the  bill  woold 
be  dismissed.— Lansdale  v.  Smith*  106  U.  S.  301, 
1  S.  Ct  350.  27  L.  Ed.  219. 
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In  case  of  an  implied  or  conBtructiye  trust, 
unless  there  has  been  a  fraudulent  concealment 
of  Uie  cause  of  action,  lapse  of  time  is  as  com- 
plate  a  bar  in  equity  as  at  law.—Speidel  ▼.  Hen- 
Hci,  120  U.  S.  377,  7  S.  Ct  610,  30  L.  Ed.  71& 

After  the  lapse  of  five  years  from  the  entry 
of  a  decree  declaring  a  tax  levied  by  a. county 
illegal,  and  enjoining  its  collection,  the  county 
is  estopped  to  sue  to  set  aside  the  decree  for 
fraud  on  the  ground  of  laches.— Boone  County 
T.  BurUngton  &  M.  R.  B.  Co.,  139  U.  S.  684, 
XL  S.  Ot.  687,  35  L.  Ed.  319. 

Where  the  commission  to  determine  the 
rights  of  claimants  to  land  in  the  Hot  Springs 
reservation  efroneoueQy  found  in  favor  of  the 
tenant,  and  the  landlord  expressed  himself  as 
satisfied  with  the  justice  thereof,  and  took  no 
steps  to  assert  his  rights  for  several  years,  and 
until  after  the  decision  in  Rector  v.  Gibbon, 
111  U.  S.  276.  4  S.  Ct  605,  28  L.  Ed.  27,^  he 
is  not  entitled  to  an  accounting  for  the  period 
between  the  date  of  the  awards  and  filing  of 
the  biUs.— Goode  v.  Gaines,  146  U.  S.  141,  12 
S.  Ct.  839,  36  L.  Ed.  654. 

In  considering  the  question  of  laches  by  a 
stockholder  in  bringing  a  bill  to  set  aside  an 
alleged  fraudulent  decree  foreclosing  a  railroad 
mortgage,  it  is  a  strong  circumstance  against 
complainant  that  he  does  not  show  that  his  in- 
terest would  receive  any  benefit  from  the  grant- 
ing of  the  relief  asked,  for  a  court  of  equity 
will  not  do  a  vain  thing,  nor  will  it  entertain 
a  bill  merely  to  vindicate  an  abstract  principle 
of  justice,  or  to  compel  defendants  to  buy  their 
peace.— Foster  v.  Mansfield,  C.  &  L.  M.  R.  Co., 
146  U.  S.  88,  13  S.  Ct  28,  36  L.  Ed.  899,  af- 
firming decree  (0.  C.)  36  F.  627. 

A  delay  in  an  action  for  the  infringement 
of  a  patent  for  more  than  14  years  is  such 
laches  as  will  defeat  any  right  to  relief.— Leg- 
gett  V.  Standard  Oil  Co.,  149  U.  S.  287,  13  S. 
Ct  902,  37  L.  Ed.  737,  affirming  decree  (a  C.) 
88  F.  842. 

One  claiming  under  a  Mexican  grant  died 
in  1848f  leaving  a  will  devising  his  property  to 
his  wife,  who  retained  possession  till  1853, 
when  she  transferred  the  land  to  W.  and  oth- 
ers, who  then  incorporated  defendant  company, 
which  immediately  took  possession,  erected  val- 
uable  improvements,  and  operated  mines  there- 
on. The  grant  under  which  the  former  owner 
claimed  was  favorably  reported  on  by  the  sur- 
veyor general  to  congress,  which  in  1851  con- 
firmed it  but  no  patent  issued  till  1876.  Held, 
that  collateral  heirs  of  such  deceased  owner, 
having  made  no  claim  to  the  land  until  1880, 
and  apparently  acquiesced  in  the  claims  of 
those  in  possession,  though  residing  in  the  vi- 
cinity, were  barred  by  laches  from  claiming 
that  the  will  made  by '  such  former  proprietor 
was  invalid.— Gildersleeve  v.  New  Mexico  Min. 
Co..  161  U.  8.  573,  16  S.  Ot  663,  40  L.  Ed. 
812. 

One  who  had  a  settlement  with  his  part- 
ner, and,  for  more  than  three  years  after  he 
must  have  known  of  any  fraud  in  the  settle- 
ment, continued  to  enjoy  the  profits  arising 
from  the  labor  of  such  partner,  cannot  invoke 
the  laid  of  equity  to  set  aside  the  settlement  on 
the  ground  of  fraud.  8  App.  D.  O.  515,  revers- 
ed.—Baker  V.  Cummings,  18  8.  Ct  367,  169  U. 
S.  189,  42  li.  Ed.  711. 

^=>72.  — —  Prejndiee  from  delay  la  sen* 
eraL 

See  19  Cent.  Dig.  Bqulty.  SI  207.  210-220,  226,  m. 

The  laches  of  a  party  aggrieved  by  alleg- 
ed fraud  in  mortgage  foreclosure  and  bankrupt- 
cy proceedings,  had  from  7  to  14  years  since, 
should  defeat  his  endeavor  to  have  such  pro- 
ceedings set  aside,  and  the  property  placed  in 


the  hands  of  receivers  for  the  benefit  of  stock- 
holders of  the  old  company,  where  the  records 
of  such  proceedings  have  been  meantime  open 
all  the  while  to  his  inspection,  and  innocent 
parties  become  holders  of  the  bonds  of  the  new 
corporation.— Graham  v.  Boston,  H.  ft  EL  R. 
Co.,  118  U.  8.  161,  6  8.  Ct  1009,  30  L.  Ed. 
196. 

Where  a  debto^  transfers  manufacturing 
property  to  a  trustee,  who  is  to  carry  on  the 
business  for  the  benefit  of  creditors,  most  of 
whom  assent  thereto,  a  creditor  who  neither 
assented  nor  objected  to  the  transfer,  though  he 
had  notice  of  it  cannot,  after  waiting  nine 
years,  sue  in  equity  to  set  it  aside  as  invalid. 
— Jencks  v.  Quidnick  Co.,  135  U.  8.  457,  10  8. 
Ct  655,  34  L.  Ed.  200. 

Where  the  devisees,  living  in  Tennessee,  of 
a  head-right  certificate  to  land  in  Texaa^  know 
of  the  appointment  of  an  ancillary  administra- 
tor in  Texas,  and  of  his  sale  of  tltie  certificate, 
and  take  no  steps  to  set  it  aside  or  to  assert 
their  rights  for  1^  years,  except  by  taking  pos- 
session of  a  part  of  the  land  located  under  the 
certificate,  they  are  barred  by  their  ladies  from 
attacking  the  sale;  the  original  parties  to  it 
being  dead,  and  no  party  interested  in  the  land 
when  the  suit  is  brought  having  been  implicat- 
ed in  the  alleged  fraudulent  sale  by  the  ad- 
ministrator.—Hanner  V.  Moulton,  138  U.  8. 
486.  11  S.  Ct.  408,  34  L.  Ed.  1032,  aflirming 
decree  (C.  C.)  28  F.  5. 

A  j^rson  to  whom  a  land  certificate  was 
issued  in  1838  by  the  state  of  Texas  assigned 
his  interest  in  it  a  few  days  after  he  recdved 
it  by  indorsement  on  the  back,  but  kept  the 
certificate.  The  assignee  did  not  locate  any 
land  under  the  certificate.  In  1855  the  orig- 
inal owner  of  the  certificate,  having  pasted  pa- 
per over  the  assignment  on  the  back,  sold  it  to 
another,  who  located  it  and  obtained  a  patent 
for  the  land.  In  1860  the  first  assignee  was 
notified  of  these  facts,  but  took  no  action, 
though  he  lived  for  12  years  afterwards.  In 
1881  his  heirs  brought  suit  for  the  land,  which 
had  greatly  increased  in  value,  and  was  held 
by  various  innocent  purchasers.  All  the  par- 
ties to  the  original  transaction  were  dead. 
Heldy  that  laches  was  a  bar  to  the  suit,  insti- 
tuted 25  years  after  the  accrual  of  the  adverse 
title  and  20  years  after  notice  of  it  to  plain- 
tiffs' ancestor.— Underwood  v.  Dugan,  139  U.  8. 
380,  11  8.  Ct  618,  35  K  Ed.  197,  affirming 
decree  (O.  C.)  24  F.  74. 

Where  a  person,  in  violation  of  the  letter 
and  policy  of  the  law,  but  without  actual  in- 
tent to  defraud,  buys  from  a  third  person  in- 
alienable land  scrip  issued  to  an  Indian,  and 
originally  obtained  from  him  by  fraud,  and 
locates  and  procures  title  thereunder,  equity 
does  not  require  that  after  the  lapse  of  28 
years,  and  after  the  land  has  increased  a  thou- 
sandfold in  value,  it  shall  be  surrendered  to  the 
Indian's  heirs,  especially  when  they  have  failed 
to  show  that  they  are  entirely  free  from  laches. 
—Felix  V.  Patrick,  145  U.  8.  317,  12  8.  Ct 
862,  36  L.  Ed.  719,  affirming  decree  (0.  C.)  36 
F.  457. 

The  widow  of  one  who  made  a  homestead 
entry  abandoned  the  land  in  1876,  and  in  1879 
the  entry  was  canceled  for  failure  to  make  final 
proofs  within  seven  years.  On  November  23, 
1880,  she  applied  for  the  benefit  of  Act  Cong. 
June  15,  1880,  granting  certain  privileges  as 
to  lands  theretofore  entered  for  homesteads, 
but  her  application  was  rejected  in  June,  1881. 
In  1884  she  petitioned  for  a  rehearing,  which 
was  denied.  In  1880  the  land  was  entered  by 
another,  who  received  a  patent  therefor  in 
1882.  The  widow  made  no  attempt  to  assert 
her  alleged  rights  as  against  this  patent  until 
the  filing  of  this  bill  to  quiet  title  against  her. 
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During  the  whole  time  she  lived  within  40 
miles  of  the  land,  and  in  the  meantime  its  yal- 
ue  increased  many  fold,  the  patentee  died,  sev- 
eral conveyances  were  made,  the  tract  was  sub- 
divided as  an  addition  to  the  city  of  Tacoma, 
lots  were  sold,  and  valuable  improvements 
made.  Held^  that  she  was  estopped  by  laches 
from  asserting  her  claim.— Galliher  v.  Gad  well, 
145  U.  S.  368,  12  S.  Ct.  873.  36  L.  Ed.  738, 
affirming  decree  3  Wash.  0?.  501,  18  Pac.  68. 

On  October  12,  1880,  plaintiff  conveyed  a 
quarter  interest  in  a  mining  claim  pursuant  to 
a  written  contract,  which  the  vendee  agreed  to 
record,  and  which  stated  that  the  vendee  was 
to  have  suit  instituted  to  vest  title  in  him  as 
against  certain  adverse  claimants,  and,  when 
this  was  accomplished,  to  reconvey  a  one-eighth 
interest.  The  vendee  never  recorded  the  con- 
tract, and  failed  to  institute  any  suit,  and 
compromised  a  suit  begun  by  the  adverse  claim- 
ants. Soon  after  receiving  the  conveyance,  the 
vendee  conveyed  the  property  to  a  corporation 
in  which  he  was  interested.  Of  these  facts 
plaintiff  had  notice,  or  knowfedge  sufficient  to 
put  him  on  inquiry.  The  corporation,  or  its 
successor,  obtained  a  patent  for  the  claim  in 
February,  1884,  of  which  plaintiff  obtained 
knowledge  in  February,  1885.  August  1,  1885, 
he  filed  a  bill  to  compel  a  reconveyance  and 
accounting,  but  the  suit  was  not  prosecuted 
with  diligence,  and  about  a  year  later  was  dis- 
missed for  want  of  jurisdiction.  August  19, 
1886,  a  second  suit  was  filed,  which  was  after- 
wards dismissed  because  of  defective  summons. 
October  21,  1887,  the  present  suit  was  filed. 
In  the  meantime  the  property  was  developed, 
and  had  increased  in  value  from  a  few  thou- 
sand to  several  million  dollars,  and  the  stock 
of  the  corporation  had  largely  come  into  the 
hands  of  persons  ignorant  of  plaintiff's  claim. 
Beldf  that  plaintiff  was  guilty  of  laches  bar- 
ring the  suit— Johnston  v.  Standard  Min.  Co., 
148  U.  S.  360,  13  S.  Ot  585,  37  L.  Ed.  480, 
affirming  decree  (C.  G.)  89  F.  304. 

A  survey  unchallenged  for  25  years  will 
not  be  sat  aside  at  suit  of  one  who  was  stock- 
holder of  grantor  corporation  as  against  bona 
fide  purchaser  without  notice  of  mistake.— Hal- 
stead  V.  Grinnan,  152  U.  S.  412,  14  S.  Gt  641, 
38  L.  Ed.  495. 

Defendants  had  acted  as  trustees  under  an 
agreement,  between  themselves,  or  their  prede* 
cessors  in  tho  trust,  and  the  other  lien  and  bond 
holders  and  creditors  of  a  certain  insolvent 
railroad  company,  of  whom  plaintiff  was  one, 
by  the  terms  of  which  they  were  to  receive  the 
various  instruments  of  indebtedness  issued  by 
such  company  from  any  of  the  holders  thereof 
who  desired  to  become  cestuis  que  trustent,  and 
acting  for  all  of  them,  were  to  manage  their 
interests  for  the  benefit  of  all  in  an  attempt  to 
reorganize  the  company^  reduce  its  indebtedness, 
and  secure  to  it  a  paying  property.  The  trus- 
tees wound  up  the  trust,  and  conveyed  the 
pft)perty  to  a  reorganized  company,  free  from 
all  incumbrances  except  the  first  mortgage,  and, 
upon  plaintiff's  informing  them  that  he  still 
held  six  of  the  old  mortgage  bonds,  he  was  told 
that  they  were  worthless  in  consequence  of  the 
foreclosure  made  at  the  time  of  the  reorganiza- 
tion. Four  years  later,  by  formal  written  no- 
tice, he  demanded  of  the  trustees  payment  of, 
or  security  for,  the  amount  then  due  on  these 
bonds,  and  nearly  six  years  later,  six  of  the 
seven  original  trustees  being  deceased,  plain- 
tiff brought  a  bill  in  equity  to  compel  toe  trus- 
tees to  account  for  their  value.  Held,  that 
plaintiff  was  guilty  of  such  laches  as  to  prevent 
the  intervention  of  a  court  of  equity  in  his  be- 
half.—Alsop  V.  Riker,  155  U.  S.  448,  15  S.  Ct. 
162,  39  L.  Ed.  218,  reversing  decree  Riker  v. 
Alsop  (C.  0.)  27  F.  251. 

If  a  sale  under  a  decree  was  voidable  either 
by  reason  of  a  fraudulent  combination  to  deter 
plaintiffs  froift  being  present  at  the  sale,  or  to 


prevent  competition,  or  by  reason  of  false 
ports  circulated  to  prevent  iplaintiffs  from  being 
able  to  satisfy  the  decree  within  six  months,  as 
allowed  thereby,  it  was  their  duty,  instead  of 
executing  quitclaim  deeds,  and  thus  putting 
themselves  again  in  the  hands  of  parties  whom 
they  alleged  to  have  twice  played  them  false,  to 
promptly  disaffirm  their  acts,  and  seek  to  repos- 
sess them  of  the  property;  and  a  delay  of  four 
years,  during  which  much  of  the  property  bad 
been  sold,  presumably  to  innocent  purchasers, 
will  prevent  their  maintaining  a  suit  to  set  aside 
the  sale.— Evers  v.  Watson,  156  U.  S.  527,  15 
S.  Ct.  430,  39  L.  Ed.  520. 

An  unexplained  delay  of  nearly  seven  years 
in  asserting  the  alleged  lien  of  railroad-mortgage 
bonds,  after  a  sale  of  the  road  under  the  provi- 
sions of  the  genera]  improvement  law  of  Florida 
(Act  Jan.  6.  1855),  during  which  time  new  bonds 
are  issued  by  the  purchasing  company  to  inno- 
cent holders,  is  laches  sufficient  to  preclude  the 
holders  of  the  original  bonds  from  attempting 
to  enforce  their  claim. — Johnson  v.  Atlantic,  G. 
&  W.  I.^  Transit  Co.,  156  U.  S.  618.  15  S.  Ot. 
520,  39  t.  Ed.  556. 

A  married  woman  conveyed  lands  to  aecnre 
a  note.  Nineteen  years  thereafter  an  action  was 
brought  to  establish  a  resulting  trust,  on  the 
theory  that  the  note  was  given  for  a  debt  of  the 
husband.  The  grantor  was  divorced  from  her 
husband  13  years  before  institution  of  the  suit, 
and  had  paid  interest  on  the  note  without  ob- 
jection for  8  years,  some  of  the  payments  being 
made  after  the  divorce.  The  property  had  been 
sold  to  pay  the  note,  and  the  purchaser  had  held 
undisputed  possession  until  institution  of  suit, 
during  which  time  all  the  original  parties  to 
the  transaction  had  died,  and  Uie  property  ap- 
preciated in  value.  Held,  that  relief  waa  iMrred 
by  laches.— Abraham  v.  Ordway,  158  U.  S.  416, 
15  S.  Ct.  894,  39  L.  Ed.  1036. 

In  1874,  W.  conveyed  to  B.  certain  land, 
subject  to  a  mortgage  which  W.  had  assumed; 
the  deed,  signed  by  both  parties,  reciting  the  as- 
sumption by  B.  of  the  unpaid  balance  of  the 
mortgage  debt,  which  was  then  past  due.  B. 
soon  afterwards  conveyed  to  P.,  who  also  as- 
sumed the  mortgage  debt  P.  was  joined  with 
the  mortgagor  in  the  bill  to  foreclose  in  1877. 
neither  W.  nor  B.  being  made  parties.  In  1879 
suit  was  brought  against  B.  for  the  deficiency 
after  the  foreclosure  sale,  but  was  subsequently 
dismissed.  No  further  attempt  wa^  made  to  re- 
cover against  B.  until  1881,  when  a  bill  was  filed 
against  W.  and  B.,  service  being  had  on  W.  only. 
W.  died  in  1882,  and  the  bill  was  dismissed  as 
to  his  edtate.  B.  was  not  served  until  1890. 
Both  P.  and  the  original  mortgagor  had  died 
several  years  before,  their  estates  and  that  of  W. 
had  been  settled,  and  the  claim  as  against  W. 
was  barred.  Since  1874,  B.  had  lived  seven 
years  within  the  jurisdiction  of  the  court,  and 
seven  years  in  Illinois,  where,  under  the  stat- 
utes, he  might  have  been  sued  on  the  covenant 
Held  that,  in  view  of  the  laches  of  the  com- 
plainant, the  changes  in  the  situation  of  the 
parties,  and  the  decrease  in  the  value  of  the 
property,  relief  as  against  B.  was  properly  re- 
fused.—Willard  v.  Wood,  17  S.  Ct  176,  164 
U.  S.  502,  41  L.  Ed.  531. 

Where  a  soldier's  widow,  for  herself  and 
minor  children,  but  without  approval  of  the  or- 
phans' court  transferred  a  land  warrant  in  184S 
which  was  located  in  1850,  and  the  land  subse- 
quently became  very  valuable  in  the  hands  of 
numerous  holders  by  mesne  conveyance,  held, 
that  delay  of  the  children  until  1892  in  bringing 
suit  to  recover  the  lands  was  laches,  it  appearing 
that  the  youngest  attained  majority  in  1863. 
Decree,  65  F.  23,  12  C.  O.  A.  490,  affirmed.— 
Wetzel  V.  Minnesota  By.  Transfer  Co.,  18  S. 
Ct.  307, 169  U.  S.  237,  42  L.  Ed.  730. 

The  application  of  the  doctrine  of  courts  of 
equity,  to  withhold  relief  from  those  who  have 
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delayed  the  assertion  of  their  claims  for  an 
unreasonable  length  of  time,  does  not  depend 
upon  mere  lapse  of  time,  but  upon  change  of  sit- 
uation during  neglectful  repose,  rendering  it  in- 
equitable to  afford  relief.  Decree,  95  F.  883, 
37  C.  C.  A.  30^,  affirmed.— O'Brien  v.  Wheelock, 
22  S.  Ct.  354,  184  U.  S.  450,  46  L.  Ed.  636. 

The  delay  in  bringing  a  suit  to  charge  land- 
owners in  equity  or  on  the  principle  oi  estop- 
pel with  liability .  for  the  amount  of  levee  as- 
sessments under  an  unconstitutional  statute  is 
fatal  where,  after  a  decree  in  a  former  suit  per- 
mitting the  owner  of  the  bonds,  by  supple- 
mental or  original  bill,  to  bring  in  the  land- 
owners, he  took  no  steps  to  do  so  daring  his 
life,  which  continued  for  about  six  years  after 
the  decree,  and  the  bill  was  brought  by  hid 
executors  about  nine  years  after  such  decree, 
during  which  time  the  owners  of  the  property 
assessed  were  constantly  changing,  and  they 
had  spent  large  sums  for  the  repair  of  the  levee, 
and  had  also  become  liable  to  very  large  assess- 
ments under  a  new  statute. — Id. 

^=»73.  -^.  Loss  of  evidence. 

Siee  19  Cent.  Dig.  Equity,  9S  222-224. 

On  the  foreclosure  of  a  railroad  mortgage 
.it  18  the  duty  of  a  stockholder  who  believes  he 
has  any  interest  to  protect  to  acquaint  himself 
with  the  proceedings,  and  after  a  delay  of  10 
years,  during  which  many  of  those  engaged  in 
the  transactions  have  died,  he  cannot  maintain  a 
bill  to  set  aside  a  foreclosure  decree  alleged  to 
have  been  procured  by  the  fraudulent  withdraw- 
al of  the  company's  answer,  when  such  answer 
in  fact  remains  upon  the  nles,  and  sets  forth 
certain  matters  which  disclose  the  alleged  fraud- 
ulent transactions,  and  of  which  complainant, 
in  order  to  excuse  his  delay,  alleges  that  he  was 
ignorant  until  a  short  time  before  bringing  the 
suit. — Foster  v.  Mansfield,  O.  &■  L.  M.  R.  Co., 
146  U.  S.  88,  13  S.  Ct.  28,  36  Lr.  Ed.  899,  af- 
firming decree  (C.  O.)  36  F.  627. 

^==>74.  Excuses. 

See  19  Cent.  Dig.  Equity,  S8  227-231.  283-241. 

^=^75.  — -  In  general. 

See  19  Cent.  Dig.  Eqalty.  S3  227,  228,  230,  233,  234, 
239,  24a 

Defendant  conveyed  to  M.  land  to  which  he 
then  had  no  title,  but  only  an  oral  agreement 
by  the  owners  to  convey.  A  deed  of  the  owners 
to  defendant's  wife  was  recorded  March  16, 
1881,  after  M.*s  death,  and  while  complainants, 
his  widow  and  heirs,  were  living  in  Canada. 
His  widow  did  not  learn  until  the  following 
summer  that  defendant  disputed  their  title,  and 
this  suit  to  enforce  their  rights  was  instituted 
in  February,  1882.  Held  no  unreasonable  de- 
lay.—Moore  V.  Crawford,  130  U.  S.  122,  9  S.  Ct. 
447,  32  L.  Ed.  878,  affirming  decree  (C.  C.) 
Crawford  v.  Moore,  28  F.  824. 

Plaintiff  alleged  that  in  1859,  at  a  time 
when  he  was  mentally  incompetent  to  do  busi- 
ness, defendants,  his  attorneys,  induced  him  to 
execute  to  them  a  note  and  mortgage  which  were 
without  consideration,  and  that  by  the  foreclo- 
sure of  such  mortgage,  and  by  sales  under  judg- 
ments which  defendants  fraudulently  procured 
to  be  rendered  against  him,  they  had  obtained 
the  legal  title  to  his  land.  He  alleged  that  his 
mental  incapacity  continued  for  about  10  years 
after  the  execution  of  the  mortgage,  that  in  1869 
he  applied  to  one  who  had  at  one  time  been  his 
attorney  for  information  as  to  his  relations  with 
defendants,  and  that  such  attorney  told  him 
he  could  not  act,  as  he  had  been  employed  by 
defendants.  But,  although  defendants  foreclos- 
ed and  got  possession  of  the«  land  in  1862,  and 
remained  in  possession  thereafter,  receiving  the 
rents  and  profits,  and  although  the  foreclosure 
proceedings  and  judgments-  were  of  record,  plain- 
ts ff  did  not  file  his  bill  for  the  recovery  of  the, 


land  until  1884;  and  the  only  excuse  given  for 
the  delay  was  that  he  could  not  get  a  lawyer 
who  could  put  him  in  possession  of  the  facts. 
Held,  that  the  bill  was  demurrable  for  laches. — 
Norris  v.  Haggin,  136  U.  S.  386,  10  S.  Ct.  942, 
34  L.  Ed.  424,  affirming  (C.  C.)  28  F.  275. 

It  appearing  from  the  great  weight  of  evi- 
dence that  the  trustees  made  no  attempt  to 
conceal  their  intention  to  buy  at  a  public  sale 
of  the  trust  property,  and  that  the  beneficiaries 
in  fact  knew  that  they  were  the  purchasers,  the 
mere  fact  that  the  beneficiaries  had  great  con- 
fidence in  them,  and  were  ignorant  of  the  rule 
in  relation  to  trustees  purchasing  at  their  own 
sales,  would  not  excuse  a  delay  of  19  years  in 
asserting  their  claim. — Hammond  v.  Hopkins, 
143  U.  S.  224,  12  S.  Ct.  418,  36  L.  Ed.  134. 

The  mere  institution  of  a  suit  does  not,  of 
itself,  relieve  a  person  from  the  charge  of  lach- 
es, and,  if  he  fail  to  prosecute  it  with  diligence, 
the  consequences  are  the  same  as  if  it  had  never, 
been  instituted.— Johnston  v.  Standard  Min.  Co., 
148  U.  S.  360,  13  S.  Ct.  585,  37  L.  Ed.  480. 

Where,  in  excuse  of  a  delay  of  eight  years 
in  bringing  suit  to  avoid  a  release  of  demands 
under  a  contract,  on  the  ground  of  inadequacy 
of  consideration  and  fraudulent  concealment  of 
facts,  it  was  alleged  that  complainant  was  con- 
strained to  execute  and  rest  upon  the  release 
because  it  feared  that  litigation  to  recover  its 
demands  would  imperil  its  receipt  of  future  roy- 
alties to  become  due  under  the  contract  (which 
were  in  fact  actually  paid  by  defendant)  held, 
that  this  excuse  for  laches  was  entitled  to  less 
favorable  consideration  than  if  complainant's 
conduct  had  been  that  of  mere  inaction.— Thorn 
Wire  Hedge  Co.  v.  Washburn  &  Moen  Mfg.  Co., 
159  U.  S.  423,  16  S.  Ct.  94,  40  L.  Ed.  205. 

^=:»76.  '—  Personal   disabilities. 

See  19   Cent.   Dig.   Equity,    f  241. 

The  mere  fact  that  the  cestui  que  trust  of 
land  is  an  Indian  living  in  the  tribal  relation, 
and  therefore  incapable  of  suing  in  the  federal 
courts,  while  of  great  force,  Is  not  conclusive 
evidence  that  a  delay  of  28  years  was- not  lach- 
es, especially  where  the  land  in  question  is  lo- 
cated in  Nebraska,  whose  courts  are  open  to  an 
Indian.— Felix  v.  Patrick,  145  U.  S.  317,  12  S. 
Ct.  862,  36  li.  Ed.  719,  affirming  decree  (C.  C.) 
36  F.  457. 

^=:»77.  — —  Peenniary    condition,    insol- 
Tency,  or  bankruptcy. 

See  19  Cent  Dig.  Equity,  9  238. 

A  delay  of  more  than  14  years  to  take  any 
action  for  the  infringement  of  a  patent  is  not 
excused  by  poverty  during  that  period.— Leggett 
V.  Standard  Oil  Co.,  149  U.  S.  287,  13  S.  Ct. 
902,  37  L.  Ed.  737,  affirming  decree  (C.  C.)  38 
F.  842. 

^3980.  — —  Fraud,  concealment^  or  other 
act  of  adverse  party. 

See  19  Cent.  Dig.  Equity,  9  237. 

A  party  who,  in  reliance  upon  another,  plac- 
es his  property  and  business  interests  m  his 
hands,  is  not  guilty  of  laches  if,  misled  by  the 
errors  and  misstatements  of  the  other  in  regard 
to  the  condition  of  the  account  between  them,  so 
that  he  is  made  to  believe  the  balance  is  against 
him,  he  delays  bringing  suit  to  recover  his  rights 
until  he  learns  the  true  state  of  the  case. — Lor- 
ing  v.  Palmer,  118  U.  S.  321,  6  S.  Ct,  1073, 
30  L.  Ed.  211. 

Plaintiff  alleged  that  he  and  defendant's 
intestate  had  long  lived  together  in  the  same 
house,  she  treating  him  and  speaking  of  his  as 
a  foster  child,  and  that  from  the  time  he  ren- 
dered the  services  under  the  contract  until  her 
death,  in  1889,  he  had  repeatedly  urged  a  settle- 
ment,  but   that  she,   while  acknowledging   the 


This  Digest  is  compiled  on  the  Key-Nnmber  System.   For  explanation,  see  page  iii. 


EQUITY,  H 


[Sop.CtDlc.— Pace  lOQQ 


justice  of  his  claim,  assured  bim  tbat  she  had 
provided  for  him  in  her  will,  saying  that  she 
intended  the  house,  to  a  half  interest  in  which, 
under  the  contract,  he  was  entitled,  to  be  his 
after  her  death,  and  that  he  did  not  know  un- 
til her  death  that  she  bad  failed  to  make  a 
will  in  his  favor.  Held  that,  in  view  of  these 
allegations,  the  fact  that  the  advances  by  him 
under  the  contract  were  made  from  1879  to 
1884,  and  the  bill  was  not  filed  until  1889,  did 
not  show  laches  on  his  part. — Townsend  v.  Van- 
derwerker.  160  U.  S.  171,  16  S.  Ct.  258,  40 
L.  Ed.  383. 

A  delay  of  nine  years  and  four  months 
from  the  consummation  of  the  fraud,  and  of 
four  years  from  the  discovery  thereof,  held  not 
to  constitute  laches  in  the  case  of  an  ignorant 
colored  woman  who  had  been  wheedled  out  of 
her  real  estate  by  an  audacious  fraud,  commit- 
ted by  one  in  whom  she  placed  entire  confi- 
dence, and  who  assumed  to  act  as  her  agent. 
Decree,  10  App.  D.  C.  432,  affirmed.— Mcln tire 
v.  Pryor,  19  S.  Ct.  352,  173  U.  S.  38,  43  L. 
Ed.  606. 

When  fraud  is  clearly  proven,  the  court 
will  look  with  much  more  indulgence  on  any 
disability  under  which  the  defrauded  party  may 
labor,  as  excusing  bis  delay  in  bringing  the 
suit.— Id. 

Laches  as  a  defense  in  case  of  an  active 
and  continuing  fraud  must  amount  to  assent 
or  acquiescence.  Decree,  91  F.  536,  33  C.  O, 
A.  291,  reversed. — Saxlehnei^  v.  BSisner  &  Men- 
delson  Co.,  21  S.  Ct.  7,  179  U.  S.  19.  45  L. 
Ed.  60. 


—  Nesotiatlons  and  agreements 
bet^reen  parties. 

See  IS  Cent  Dig.  Equity,  f  229. 

PlaintiflTs  laches  in  delaying  for  12  years 
to  bring  suit  to  set  aside  a  conveyance  from 
his  father  to  another  of  defendants  are  not 
excused  by  allegations  that  he  had  always  pro- 
tested against  such  defendant's  claim  of  title 
thereunder,  and  had  negotiated  with  him  in 
hopes  of  reaching  an  amicable  adjustment, 
where  there  is  nothing  to  show  that  such  de 
fendant  acknowledged  plaintiff's  rights,  or  did 
or  said  anything  to  encourage  such  hope. — 
Mackall  v.  Casilear,  137  U.  S  556,  11  S.  Ct. 
178,  34  L.  Ed.  776. 


—  Pendency  of   legal   proeeed- 
ings. 

See  19  Cent.  Dig.  Equity,  I  236. 

An  action  by  an  individual  creditor  of  a 
state  against  the  state's  debtors,  for  an  appro- 
priation of  theiV  debtd  to  the  pavment  of  his 
claim,  brought  19  years  after  the  last  pay- 
ment from  the  state's  debtors  to  it  was  due,  is 
barred  by  laches,  and  it  is  of  no  avail  to  plain- 
tiff that  much  litigation  had  intervened,  and 
that  bankruptcy  proceedings  against  the  state's 
debtors  are  pending,  where  plaintiff  is  not  a 
party  thereto.— Cressey  v.  Meyer,  138  D.  S.  525, 
11  S.  Ct.  387,  34  L.  Bd.  1018. 

Ten  years'  delay  on  the  part  of  a  nonassent- 
ing,  unsecured  creditor  of  an  insolvent  corpora- 
tion before  attacking  a  reorganization  plan, 
held  not  such  laches  as  bars  a  suit  where  the 
corporations  and  their  stockholders  were  not 
prejudiced  thereby,  and  the  delay  was  in  spite 
of  the  creditor's  diligent  effort  to  reduce  his 
claim  to  judgment  that  he  might  proceed  in 
equity,  wbich  was  accomplished  only  after  pro- 
tracted litigation.— Northern  Pac.  R.  Co.  v. 
Boyd,  33  S.  Ct.  554,  228  U.  S.  482.  57  L.  Ed. 
931,  aflirming  decree  177  F.  804,  l6l  C.  C.  A. 
18. 


— —  ReooKnition  of  rigM  by  ad- 
Terse  party. 

See  19  Cent.   Dig.  Equity,  i  23L 

Plaintiff  filed  his  bill  to  have  set  aside  cer- 
tain conveyances  by  means  of  which  his  father 
bad   fraudulently   obtained  property   belonging 


to  plaintiff.  The  bill  was  filed  17  years  after 
the  conveyances  were  made,  and  5  yearft  after 
the  father's  death.  In  explanation  of  his  de- 
lay, plaintiff  alleged  that  he  and  his  father  be- 
came reconciled  shortly  after  the  transactions 
complained  of,  and  the  latter  acknowledged 
plaintiff's  right  in  the  premises,  promised  to 
remedy  the  wrong  done  him,  and  did  in  fact 
reconvey  to  him  the  property ;  but  that  defend- 
ants, his  brothers  and  sisters,  procured  a  de- 
cree adjudging  such  conveyance  void,  from 
which  they  claimed  to  have  prosecuted  an  ap- 
peal, and  that  plaintiff  thought  there  was  no 
propriety  in  bringing  his  suit  pending  this  liti- 
gation. Held,  that  plaintiff  was  guiltv  of 
laches,  and  his  bill  should  be  dismissed.— Mack- 
all  V.  Casilear,  137  U.  S.  556,  11  S.  Ct.  178, 
34  L.  Ed.  776. 

^s>86.  Rlsbts  of  pnblie. 

See  39  Cent  Dig.  Equity,  i  22L 

Acquiescence  by  the  state  of  Missouri  in 
the  proceedings  of  the  sanitary  district  of  Chi- 
cago in  devising  and  carrjring  out  a  system  of 
sewerage  is  no  bar  to  relief  against  the  contin- 
uous pouring  of  sewage  and  filth  into  the  Mi»- 
sissippi  river  throu^ch  a  drainage  canal  con« 
structed  by  the  sanitary  district,  to  the  detri- 
ment of  tlie  state  of  Missouri  and  her  inhabit- 
ants.—State  of  Missouri  v.  State  of  Illinois. 
21  S.  Ct.  331,  180  U.  S.  208,  45  U  Ed.  497. 

The  rule  of  nullum  tempus  cannot  be  in- 
voked  by  the  French  republic  to  answer  the  de- 
fense of  laches  in  a  suit  to  enforce  an  exclu- 
sive rijrht  to  the  use  of  the  word  "Vichy"  in 
comneotion  with  mineral  waters  as  against 
persons  using  that  word  to  denote  a  water  not 
drawn  from  sprinp  in  the  commune  of  France 
of  that  name,  where  it  has  entered  into  sn 
80-year  lease  of  such  springs  to  its  co-plaintiff 
for  a  fixed  annual  rental,  which  lease  has  still 
30  years  to  run.  Decree,  La  Republique  Fran- 
cflise  V.  Saratoga  Vichy  Springs  Co.,  107  P. 
459,  46  C.  C.  A.  418,  65  L.  R.  A.  830,  affirmed. 
—La  Republique  EVancaise  v.  Saratoga  Vichy 
Spring  Co.,  24  S.  Ct.  145,  191  U.  S.  427.  48 
L.   Ed.  247. 

^3986.  Elfeet  of  possession  of  real  prop* 
erty  InTolTod. 

See  19  Cent.  Dig.  Equity,  i  231 

One  .who  has  been  in  continuous  and  peace- 
ful possession  of  land  whereof  he  is  equitable 
owner,  no  adverse  claim  being  asserted  until 
the  institution  of  an  action  of  ejectment,  is 
guilty  of  no  laches  id  not  resorting  to  equity 
to  obtain  the  legal  title. — Ruckman  v.  Cory,  129 
U.  S.  387,  9  S.  Ct.  316,  32  L.  EM.  728. 

A  party  in  possession  of  land  under  a  lost 
unrecorded  deed  is  not  estopped  by  a  delay  of 
40  years  to  maintain  proceedings  to  establish 
the  same,  and  correct  the  description  therein, 
where  upon  the  first  claim  of  an  adverse  title 
he  takes  steps  to  protect  his  claim. — Simmons 
Creek  Coal  Co.  v.  Doran,  142  U.  S.  417,  12 
S.  Ct.  239,  35  L.  Ed.  1063. 

<@3987.  Followinc  statute  of  limitatioBS. 

See  19  Cent.  Dig.  Equity,  (§  242-244,  395;  8  Cent. 
Dig.  Can.  of  Inst.  I  10;  33  Cent.  Dig.  Lim.  of  Act. 
99  169.  170. 

Delay  to  sue  in  equity,  continued  through 
a  period  which  by  the  statute  of  limitations 
would  bar  an  action  at  law,  is  (except  by  spe- 
cial circumstances)  a  bar  to  a  suit  in  equity.^ 
Meath  v.  Phillips  County,  108  U.  S.  553.  2  S. 
Ct.  869,  27  L.  Ed.  819. 

Under  Rev.  St.  {  3244,  which  makes  the  sb- 
sconding  or  concealing  of  himself  by  a  de- 
fendant available  as  an  excuse  in  an  action  at 
law  for  not  bringing  the  action  within  the  time 
limited  therefor,  an  averment  that  the  defend- 
ant fraudulently  absconded  and  concealed  him- 
self, made  only  to  take  the  case  out  of  the  bar 
of  the  statute,  does  not  give  a  court  of  equity 
jurisdiction  on  the  ground  of  fraud.~4}aiiiet  t« 
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Miller,  111  U.  S.  895,  4  S.  Ct  426,  28  L.  Ed. 
466. 

Lacbes  may  defeat  a  suit  in  equity  to  en- 
force rights  in  a  mining  location,  although  the 
time  fixed  in  Comp.  Laws  N.  M.  |  2938,  for  the 
prosecution  of  actions  or  suits  in  law  or  eq- 
uity" for  any  lands,  tenements,  or  heredita- 
ments has  not  expired.  Decree  (N.  M.)  66  P. 
652,  11  N.  M.  1.  55  L.  R.  A.  658,  afflrmed.— 
Patterson  v.  Hewitt,  25  S.  Ct.  35,  195  U.  S. 
800,  49  L.  Ed.  214. 

TEL  PARTIES  AND   PROCESS. 

In  particular  proceedinga. 
See- 
Account,   ^5»16. 
Divorce,  ^=»75-77. 
Injunction,  ^39114. 
Judgment,  ^=»457. 
Trusts,  «s>366. 

^=989.  Parties  In  general. 

'  See  19  Cent.  Dig.  Bqulty.  §9  246-251.  265. 

— —  Katnre  and  extent  of  inter- 


est. 

See  19  Cent.  Dig.  Bqulty,  »  248-251. 

In  a  suit  for  the  proceeds  of  a  note,  alleged 
to  have  heen  disposed  of  by  one  of  the  defend- 
ants in  violation  of  a  contract  by  which  he  had 
agreed  to  hold  it  ''subject  to  the  joint  order 
and  direction"  of  the  named  attorneys  of  the 
adverse  claimants  of  the  note,  the  contract  hav- 
ing been  made  on  abandonment  of  an  arbitra- 
tor's award  respecting  the  ownership  of  the 
note,  such  adverse  claimants,  and  their  respec- 
tive attorneys,  are  necessary  parties. — Gregory 
V.  Stetson,  133  U.  S.  579,  10  S.  Ct.  422,  33  L. 
Ed.  792,  affirming  (C.  C.)  39  F.  708. 

The  right  to  compensation  for  services  in 
pressing  an  Indian  claim  against  the  United 
States  was  made  contingent  on  success.  Serv- 
ices were  rendered  thereunder,  but  failed  to  re- 
sult in  the  collection  of  any  money.  After- 
wards the  tribe  made  a  new  contract  with  dif- 
ferent parties,  on  the  same  conditions,  but  with 
a  stipulation  that  they  should  adjust^  on  prin- 
ciples of  equity  and  justice,  the  claims  of  all 
parties  "who  have  rendered  service  heretofore 
in  the  prosecution  of  said  claim.''  Held,  that 
in  a  suit  by  one  who  had  rendered  services  un- 
der the  first  contract,  to  obtain  a  share  in  the 
fund  realized  as  compensation  under  the  second 
contract,  the  Indian  tribe  was  not  a  necessary 
party.— McKee  v.  Lamon,  159  U.  S.  817,  16  S. 
Ct.  11,  40  L.  Ed.  165. 

In  a  suit  by  a  waterworks  company  against 
a  city,  a  decree  will  not  be  granted  declaring 
void,  and  requiring  the  city  to  cancel,  as  in  dero- 
gation of  the  rights  of  the  company  under  its 
contract  with  the  city,  ordinances  permitting 
certain  property  owners  to  lay  pipes  in  the 
streets  to  convey  water  to  their  premises;  such 
owners  not  being  brought  before  the  court,  or. 
given  an  opportunity  to  be  heard. — ^New  Orleans 
Water  Works  Co.  v.  City  of  New  Orleans,  17 
S.  Ct.  161,  164  U.  S.  471,  41  L.  Ed.  518. 

^=>93.   Kecessary  or  indispensable   par- 
ties. 

See  19  Cent.  Dig.  Equity,  §§  246.  252-257,  269. 


-^~  Grounds  for  omitting  or  dis- 
pensing witb  parties. 

See  19  Cent.  Dig.  Equity,  8§  263-266. 

Plaintiffs*  firm  had  originally  consisted  of 
S.,  H.,  and  W.  W.  sold  all  his  interest  to  S., 
evidenced  by  a  bill  of  sale,  and  subsequently 
made  a  more  formal  assignment.  All  of  this 
was  done  with  the  knowledge  of  defendants.  In 
an  action  by  the  firm,  W.  entered  appearance 


and  disclaimed  all  interest  in  the  proceedings. 
Heldf  that  he  was  not  a  necessary  party  to  the 
cause.— Kilbourn  v.  Sunderland,  130  U.  S.  505, 
9  S,  Ct.  594,  32  L.  Ed.  1005. 

Notwithstanding  Equity  Rule  47  and  Rev. 
St.  §  737,  providing  that,  where  persons  other- 
wise necessary  or  proper  parties  are  beyond  the 
jurisdiction  of  the  court,  the  court  may  pro- 
ceed to  a  decree  not  prejudicing  the  rights  of 
such  persons  without  making  them  parties,  the 
court  can  make  no  decree  in  a  suit  in  the  ab- 
sence of  a  party  whose  rights  must  necessarily 
be  affected  thereby.— Gregory  v.  Stetson,  133  U. 
S.  579,  10  S.  Ct.  422,  33  L.  Ed.  792,  affirming 
(C.  0.)  39  F.  708. 

The  forty-seventh  rule  in  equity,  authorizing 
the  federal  courts  to  entertain  jurisdiction  and 
proceed  to  judgment  in  cases  in  which  some  of 
the  defendants  a^e  not  found  within  the  juris- 
diction, and  declaring  that  such  absent  parties 
shall  not  be  concluded  by  the  judgment  or  de- 
cree, does  not  apply  when  indispensable  parties 
are  lacking;  and,  in  respect  to  necessary  par- 
tics,  the  cause  may  or  may  not  be  proceeded  in 
without  them,  as  the  court  may  determine  in 
the  exercise  of  a  sound  discretion. — State  of 
California.  V.  Southern  Pac.  Co.,  157  U.  S.  229, 
15  S.  Ct.  591,  39  L.  Ed.  683. 

A  nonresident  heir  cannot  be  regarded  as 
such  an  indispensable  party  defendant  that  his 
absence  will  defeat  the  jurisdiction  of  a  fed- 
eral court  of  chancery  over  a  suit  brought  by 
an  heir  against  the  executor  and  other  heirs,  to 
determine  her  interest  in  an  alleged  lapsed  leg- 
acy and  the  consequent  increase  in  the  resid- 
uary estate,  in  view  of  the  provisions  of  Rev. 
St.  U.  S.  §  737  (U.  S.  Comp.  St.  1901,  p.  587), 
and  of  equity  rule  47,  which  permit  the  court 
to  proceed  with  the  trial  and  adjudication  of 
a  suit  as  between  the  parties  who  are  prop- 
erly before  it,  and  preserve  the  rights  of  parties 
not  voluntarily  appearing,  providing  their  rights 
are  not  prejudiced  by  the  decree  to  be  rendered. 
—Waterman  v.  Canal-Louisiana  Bank  &  Trust 
Co.,  30  S.  Ct.  10,  215  U.  S.  33,  64  L.  Ed.  80. 

^s»114«   Intervention. 

See  19  Cent.  Dig.    Bquity,    fi§  275-279. 

Allegations  in  petition  in  intervention  filed 
by  administratrix  of  the  surety  on  a  forfeited 
bail  bond  held  to  sufficiently  show  a  ri^ht  to 
intervene  to  charge  the  holder  of  certain  se- 
curities with  a  trust  in  favor  of  the  government, 
as  against  objection  that  petition  does  not 
negative  the  surety's  ignorance  of  the  facts 
claimed  to  raise  the  trust,  and  that  the  asserted 
right  of  intervention  rests  upon  an  implied  con- 
tract.—(1912)  Leary  v.  United  States,  32  S. 
Ct.  599,  224  U.  S.  567,  56  L.  £U.  889,  Ann.  Cas. 
1913D,  1029,  reversing  decree  (1910)  184  F.  433, 
107  C.  C.  A.  27. 

The  right  of  the  administratrix  of  the  sure- 
ty on  a  forfeited  bail  bond,  asserting  an  express 
trust  in  the  surety's  favor  in  securities  held  by 
a  third  person,  to  intervene  in  a  suit  by  the 
United  States  to  charge  the  holder  of  the  •securi- 
ties with  a  tryst,  is  jiot  barred  by  laches  be- 
cause not  filed  until  the  evidence  had  been  taken 
and  the  suit  was  ready  for  final  hearing. — Id. 

^=s>119.  Process  in  general. 

See  19  Cent.  Dig.  Equity.  3S  293-306. 

No  process  is  required  to  bring  in  as  de- 
fendant to  a  cross  bill  an  infant  complainant  in 
the  original  bill,  under  the  Illinois  statutes  re- 
lating to  cross  bills  (1  Starr  &  C.  Ann.  St.  pp. 
407,  408,  §§  30-35).— Kingsbury  v.  Buckner,  134 
U.  S.  650,  10  S.  Ct.  638,  33  L.  Ed.  1047. 

^39120.   Snbpcena. 

See  19  Cent.  Dig.  Equity,  §8  293-304. 
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^s>124.  — -  Retnm. 

See  19  Cent.  Dig.  Equity,  §  SOS. 

Above  the  return  on  a  writ  of  subpoena  in 
a  foreclosure  suit  was  written  a  designation  of 
H.  as  "special  bailiff  to  execute  the  within 
subpoena"  on  two  defendants  named,  signed  by 
C,  "U.  S.  Marshal" ;  and  the  return  or  service 
on  said  defendants  was  signed,  *'C.,  U.  S.  Mar- 
shal. H.,  Special  Bailiff."  The  defendant  first 
hamed  afterwards  filed  a  bill  to  set  aside  the 
deed  of  land  sold  under  the  decree  of  foreclosure 
in  such  suit,  setting  forth  the  designation  and 
return,  and  alleging  that  there  was  no  sufficient 
service  on  him,  and  that  he  never  appeared  or 
answered  therein.  ,Heldt  that  as  it  was  not  in- 
consistent with  the  designation  or  return  that 
H.  was  a  general  deputy,  or  that  the  service 
was  made  by  the  marshal  and  H.,  either  jointly 
or  severally  in  the  order  named,  which  would 
make  the  service  on  the  first-named  defendant 
service  by  the  marshal,  and  nothing  to  the  con- 
trary was  averred  in  the  bill,  and  as  the  pre- 
sumption was  in  favor  of  the  validity  of  the 
foreclosure  proceedings,  as  those  of  a  court  of 
superior  jurisdiction,  a  demurrer  to  the  bill 
should  be  sustained.— Martin  v.  Gray,  12  S.  Ct. 
186,  142  U.  S.  236,  35  L.  Ed.  997. 

IV.   PIiEABINO. 

In  particular  proceedinga. 
See— 
Bankruptcy,  ^=s>302. 
Cancellation  of  Instruments,  ^=»36,  37. 
Injunction,  €=»11 6-118. 
Judgment,  ^=>460. 
Monopolies,  ^3^24. 
Mortgages,  ^=»444— 453. 
Quieting  Title,  «=»33-37: 
Specific  Performance,  ^=»112-117. 
Trusts,  ^=»371. 

(A)    ORIGINAL    BILL. 

In  suits  for  injunction,  see  Injunction,  ^»118. 
In  suits  to  foreclose  mortgages,  see  Mortgages, 

<g=>444-453. 
In  suits  to  quiet  title,  see  Quieting  Title,  ^=» 

34,  35. 
In  suits  to  restrain  enforcement  of  license  tax, 

see  Licenses,  ^=»35. 

(d=»128.   Nature  and  offloe. 

See  19  Cent.  Dig.  Equity,  9S  307,  308. 

After  a  decree  disposing  of  the  issuee  in  a 
cause  according  to  the  prayer  of  the  bill,  the 
filing  of  a  new  bill  by  other  parties,  and  in- 
volving other  issues,  although  connected  with 
the  subject-matter  of  the  original  litigation,  is  to 
be  regarded  as  the  beginning  of  a  new  litigation, 
although  it  is  styled  a  ''supplemental  bill,"  and 
is  permitted  to  be  entitled  in  the  original  cause. 
In  such  case  the  complainant  in  the  original 
bill  is  entitled  to  notice,  and  will  not  be  bound 
without  it.--Great  Western  Tel.  Co.  v.  Purdy, 
162  U.  S.  320,  16  S.  a.  810,  40.L.  Ed.  986,  af- 
firming judgment  83  Iowa,  430,  50  N.  W.  45, 
and  following  Smith  v.  Woolfolk,  115  U.  S.  143, 
5  S.  Ct  1177,  29  L.  Ed.  357. 

^s»136.  ATerment  of  Jnrisdiction. 

See  19  Centi  Dig.   Equity.  9  316. 

Under  the  Code  provisions  abolishing  forms 
of  actions,  and  providing  that  complainant  shall 
state  the  facts  constituting  the  cause  of  action 
in  ordinary  and  concise  language,  it  is  not  nec- 
essary, in  order  to  obtain  equitable  relief,  to 
allege  that  plaintiff  has  no  remedy  at  law.—Ely 
V.  New  Mexico  &  A.  R.  Co.,  129  U.  S.  291,  9 
S.  Ct.  293,  32  L.  Ed.  688. 

A  sufiicient  showing  of  equitable  jurisdic- 
tion is  made  by  a  bill  filed  by  the  Cherokee  Na- 


tion to  restrain  any  further  action  by  the  secre- 
tary of  the  interior  upoa  applications  for  leases 
of  its  tribal  lands  for  mining  purposes,  which 
contains  general  allegations  of  the  absence  of 
an  adequate  remedy  at  law,  the  necessity  of 
relief  to  avoid  a  multiplicity  of  suits  and  to  pre- 
vent the  casting  of  a  cloud  upon  the  title,  and 
a  claim  that  irreparable  injury  will  be  caused, 
and  wrong  and  oppression  result,  and  that  there 
will  be  a  deprivation  of  property  rights. — Cher- 
okee Nation  v.  Hitchcock,  23  S.  Ct.  115,  187 
U.  S.  294,  47  li.  Ed.  183. 

(d=>138.  Prayer  for  relief. 

See  19   Cent.    Dig.    Equity,   S9  319-3ZL 

A  bill  by  a  widow  against  an  heir,  chargmg 
him  with  fraudulently  procuring  from  her  a 
quitclaim  deed  to  the  land  of  her  deceased  hus- 
band, and  alleging  that  said  heir  had  mortgai^ed 
the  property  to  his  codefendant,  who  had  full 
knowledge  of  the  fraud,  and  that  the  latter  had 
purchased  part  of  the  property  at  foreclosure 
sale,  and  that  the  residue  was  sold  to  an  inno- 
cent purchaser,  is  not  demurrable  because,  be- 
sides asking  general  relief,  it  prays  specifically 
to  be  allowed  to  redeem  the  whole  property  from 
the  mortgage,  as,  under  the  facts  and  prayer  for 
general  relief,  complainant  could  have  relief 
as  to  her  dower  interest.— Jones  v.  Van  Doren, 
130  U.  S.  684,  9  S.  Ct.  685,  32  L.  Ed.  1077. 

A  bill  in  equity  alleged  that  defendant  T., 
as  president  of  defendant  corporation,  to  induce 
complainant  to  purchase  stock  therein,  sent  her 
a  letter,  on  which  she  had  a  right  to  reU,  and 
did  rely,  and  which  contained  fraudulent  state- 
ments which  induced  complainant  to  pur«*hase 
stock;  that  t-he  purchase  price  thereof  went  into 
the  company's  treasury,  was  expended  by  it, 
and  was  justly  due  to  complainant  from  the 
company  and  T.;  and  that  the  company  was  in- 
solvent,—and  prayed  an  accounting  of  the  com- 
pany's assets,  their  application  to  the  debts  due 
complainant  and  others,  and  the  appointment  of 
a  receiver,  and  required  answers  to  interroga- 
tories as  to  the  debts  and  assets  of  the  com- 
pany. Heldf  that  relief  against  T.  was  properly 
granted  under  the  prayer  for  general  relief.— 
Tyler  v.  Savage,  143  U.  S.  79,  12  S.  Ct.  340, 
36  L.  Ed.  82. 

^=>141.  Form  and  snffielenoy  of  allega- 
tions  in  general. 

See  19  Cent.  Dig.  Equity,  9§  323-330.  83S. 

Tlie  allegations  of  a  bill  in  equity  for  the 
removal  of  a  trustee  of  a  trust  created  by  will 
showed  the  creation  of  a  trust  estate,  the  ap- 
pointment of  a  trustee,  the  designation  of  a 
cestui  que  trust,  and  specific  directions  to  the 
trustee  in  respect  to  his  duties.  Held,  that  a 
demurrer,  on  the  ground  that  the  bill  did  not 
sufficiently  set  forth  the  nature  of  the  trust, 
was  properly  overruled.  The  court  could  not 
assume  that  any  of  the  provisions  of  the  will 
relating  to  the  subject-matter  of  the  trust  were 
omitted  from  the  bill.— Ca vender  v.  Oa vender, 
114  U.  S.  404,  5  S.  Ct.  955,  29  L.  Ed.  212.  af- 
firming (C.  C.)  8  F.  641,  3  McCrary,  158. 


^=:»144.   Oonaisteney,        amblgnityy 
repugnancy. 

See  19  Cent.  Dig.  Equity,  9  338. 


or 


In  a  bill  by  the  holder  of  notes  secured  by 
deed  of  trust  to  set  aside  a  release  thereof  tat 
negligently  and  fraudulently  made,  an  attempt 
to  charge  the  trustee  personally  because  of  his 
negligence  in  executing  the  release  is  inconsist- 
ent with  the  purpose  of  the  bill,  and  must  be 
disregarded. — Williams  v.  Jackson,  107  U.  S. 
478,  2  S.  Ct  814,  27  L.  Bd.  529. 

^s»146.  Mnltifarionsnesa. 

See  19  Cent.  Dig.  Equity,  88  840-379;   24  Cent.  Dls. 
Fraud.  Conv.  9  758. 
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^=>175 


— »  In  generaL 

See  19  Cent  Dig.  Equity.  S  840. 

An  objection  of  multifarioasness  based  on 
misjoinder  of  parties  and  causes  of  action  does 
not  lie  against  a  bill  to  enjoin  ticket  brokers 
from  dealing  in  nontransferable  reduced  rate 
excursion  tickets,  where  the  acts  complained  of 
as  to  each  defendant  were  of  a  like  character, 
their  operation  and  effect  upon  the  rights  of  the 
complaining  carrier  were  identical,  the  relief 
sought  against  each  defendant  being  the  same, 
and  the  defenses  which  might  be  interposed  be- 
ing common  to  each  defendant,  and  involving 
like  legal  questions.  Decree,  Ix>ui8ville  &  N. 
R.  Co.  V.  Bitterman  (1906)  144  F.  34,  75  C.  C. 
A,  192,  affirmed.— Bitterman  v.  Louisville  &  N. 
R.  Co.,  28  S.  Ct.  91,  207  U.  S.  205,  52  L.  Ed. 
171,  12  Ann.  Cas.  693. 

^=»148.  —  Misjoinder  of  oanses  of  ao« 
tion. 

See   19    Cent.    Dig.    Equity.    i§   341-367;     1   Cent. 
Dig.  Acct.  9  S3;    44  Cent.  Dig.  Spec  Perf.  9  871. 

The  objection  of  multifariousness  is  over- 
come by  the  fact  that  one  of  the  deeds  of  trust 
covers  the  whole  property,  and  that  many  of  the 
defendants'  creditors  have  claims  against  var^ 
ous  portions  of  the  property,  which  makes  it  in- 
dispensable to  clear  title  by  a  sale  under  decree 
that  all  the  claims  be  adjudicated  in  one  suit. — 
Grant  v.  Phoenix  Mut  Life  Ins.  Co.,  121  U.  S. 
105,  7  8.  Ct  841,  30  L.  Ed.  905. 

Creditors  of  a  corporation  filed  a  bill  to  en- 
force judgments  obtained  against  it  and  its 
vendor,  joining  as  defendant  B.,  who  'was  al- 
leged to  be  asserting  a  vendor's  lien  on  some  of 
the  property  transferred  by  the  vendor  to  the 
company.  A  mortgagee  of  the  company's  prop- 
erty filed  a  cross  bill,  alleging  that  B.  had  en- 
tered into  contracts  to  convey  the  property,  on 
payment  of  the  price,  to  the  company's  vendor, 
and  that  the  latter's  right  and  interest  had  been 
transferred  to  the  company,  and  by  it  mort- 
gaged; and  prayed  for  the  specific  performance 
of  B.'s  contracts,  and  for  a  foreclosure  of  the 
mortgage,  and  an  accounting.  Held,  that  the 
cross  bill  was  not  multifarious. — Brown  v. 
Guarantee  Trust  &  Safe-Deposit  Co.,  128  U.  S. 
403,  9  S.  Ct.  127,  32  L.  Ed.  468. 

The  fact  that  a  paragraph  of  the  bill  set 
out  a  verbal  agreement  by  defendant'er  intestate 
to  convey  to  plaintiff  an  interest  in  land,  while 
the  prayer  was  for  the  payment  of  a  certain 
amount  of  money,  did  not  render  the  bill  multi- 
farious, the  discrepancy  being  explained  by  the 
fact  that,  owing  to  the  making  of  a  trust  deed 
of  the  property  by  the  intestate,  a  decree  for 
an  interest  in  the  land  in  accordance  with  the 
latter's  contract  would  fail  to  satisfy  plaintiff's 
claim,  and  that  his  lien  was  claimed  to  extend 
to  the  whole  property  to  satisfy  the  intestate's 
promise  to  convey  a  half  of  its  unincumbered 
value.--Townsend  v.  Vanderwerker,  160  U.  S. 
171,  16  S.  Ct.  258,  40  L.  Ed.  383. 

An  amendment  to  a  bill  by  the  United 
States  against  a  surety  on  an  official  bond,  set- 
ting up  an  additional  claim  against  him  on  an- 
other bond,  does  not  make  the  bill  multifari- 
ous.—United  States  V.  Beebe,  21  S.  Ct.  371, 
180  U.  S.  343,  45  L.  Ed.  563. 

^s»149,  ...  Misjoinder      of      oomplaim- 
ants. 

See  19  Cent.  Dig.  Equity,  99  342,  368-370;    1  Cent. 
Dig.  Acct.  9  83;    24  Cent.  Dig.  Fraud.  Conv.  9  758. 

Two  alternative  claims,  each  belonging  to 
many  persons,  one  of  whom  has  no  interest  in 
one  claim,  and  others  6f  whom  have  no  interest 
in  the  other  claim,  cannot  be  joined  in  one  bill 
in  equity. — Stebbins  v.  Town  of  St.  Anne,  116 
U.  S.  386,  6  S.  Ct.  418,  29  L.  Ed.  667. 


^=»150.  —  Mit Joinder  of  defendants. 

See  19  Cent.  Dig.  Equity,  99  842,  371-379;    1  Cent 
Dig.  Acct.  9  83 :    24  Cent.  Dig.  Fraud.  Conv.  9  768. 

Multifariousness  cannot  successfully  be 
urged  against  a  bill  filed  by  a  foreign  railway 
company  in  a  federal  Circuit  Court  to  enjoin  a 
prosecuting  attorney  from  enforcing  a  state 
statute  requiring  the  stoppage  of  interstate  pas- 
senger trains  at  junction  points,  and  to  restrain 
the  Secretary  of  State  from  proceeding  under 
the  authority  of  another  state  statute  to  re- 
voke the  company's  license  and  right  to  do  lo- 
cal business  because  of  bringing  suit  in  a  fed- 
eral court.— (1910)  Herndon  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  30  S.  Ct.  633,  218  U.  S.  135,  54 
L.  Ed.  970;  Swanger  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  30  S.  Ct.  639,  218  U.  S.  159,  54  L.  Ed. 
978.  Affirming  decree  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Swanger  (C.  C.  1908)  157  F.  783. 

Bill  by  United  States  to  cancel  conveyances 
by  Indian  allottees  as  in  violation  of  restric- 
tions on  alienation  is  not  open  to  objection  or 
multifariousness  or  misjoinder  because  relating 
to  a  number  of  separate  conveyances  by  indi- 
vidual allottees  to  distinct  grantees.--{1912) 
Heckman  v.  United  States,  32  S.  Ct.  424,  224 
U.  S.  413,  56  L.  Ed.  820,  affirming  judgment 
ypon  conditions  (1910)  United  States  v.  Allen, 
179  F.  13,  103  C.  C.  A.  1. 

A  bill  by  the  United  States  to  cancel  con- 
veyances by  heirs  of  Indian  allottees  in  viola- 
tion of  existing  restrictions  on  alienation  is  not 
multifarious  because  involving  a  number  of  sep- 
arate conveyances  by  individual  Indians  to  dis- 
tinct grantees. — (1912)  Mullen  v.  United  States, 
32  S.  Ct.  494,  224  U.  S.  448,  56  L.  Ed.  834, 
affirming  judgment  upon  conditions  (1910) 
United  States  v.  Allen,  179  F.  13,  103  C. 
C.  A.  1. 

(B)  PLEA.  ANSWER,  AND  DISCLAIMER. 

^=s»156.  Pleas. 

See  19  Cent.  Dig.  Bquity,  99  393-412. 

^=:»157.  — —  Nature  and  offlee. 

See  19  Cent.  Dig.  Equity,  9  894. 

The  proper  office  of  a  plea  in  equity  is  to 
present  some  distinct  fact  which  of  itself  cre- 
ates a  bar  to  the  suit,  or  to  the  part  to  which 
the  plea  applies,  and  thus  avoid  the  necessity 
of  making  the  discovery  asked  for,  and  the  ex- 
pense of  going  into  the  evidence  at  large. — Far- 
ley V.  Kittson,  120  U.  S.  303,  7  S.  Ct.  534,  30 
L.  Ed.  684. 

^=9170.  —  Plea  OTermled  by  answer. 

See  19  Cent.  Dig.  Equity.  9  407. 

Defendant's  pleas  set  up  defenses  that  were 
covered  by  his  answer.  Held  no  error  in  over- 
ruling the  pleas;  the  rule  that  no  plea  is  to 
be  held  bad  only  because  the  answer  may  ex- 
tend to  some  part  of  the  same  matter  as  may 
be  covered  by  the  plea  not  being  applicable 
where  the  answer  extends  to  the  whole  of  the 
matter  covered  by  the  plea. — Grant  v.  Phoenix 
Mut.  Life  Ins.  Co.,  121  U.  S.  105,  7  S.  Ct.  841, 
30  L.  Ed.  905. 

^39176.  — »  Hearing  and  determination. 

See  19  Cent.  Dig.  Equity,  9  411. 

Equity  rule  33,  providing  that  if,  when  the 
plaintiff  takes  issue  on  the  plea,  the  facts  stat- 
ed therein  shall  be  determined  for  the  defend- 
ant, "they  shall  avail  him  as  far  as  in  law  and 
equity  they  ought  to  avail  him,"  changes  the 
old  rule  that  a  replication  to  a  plea  admits  its 
sufficiency ;  and  hence  when  the  facts  found 
under  such  an  issue  show  that  the  plaintiff  is 
equitably  entitled  to  part  of  the  relief  prayed  as 
against  one  defendant,  and  to  all  of  it  as  against 
another,  the  bill  will  not  be  dismissed,  but  the 
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appropriate  relief  will  be  granted.— Pearce  ▼. 
Rice,  142  U.  S.  28,  12  S.  Ct.  130,  36  L.  Ed. 
925. 

Liands  were  donated  to  the  state  of  Oregon 
in  aid  of  the  construction  of  a  wagon  road, 
which  were  to  be  patented  to  the  state  or  its 
grantees  upon  the  certiiicates  of  the  governor 
that  specined  portions  of  tiie  road  had  been 
completed.  An  act  was  afterwards  passed,  pro- 
viding that  suits  in  equity  should  be  brought 
on  behalf  of  the  United  States  for  the  forfeiture 
of  such  grants,  which  recited  in  its  preamble 
that  the  road  had  not  been  construct^  as  re- 
quired, and  that  certificates  of  completion  had 
been  fraudulently  obtained  from  the  governor. 
These  allegations  were  embodied  in  a  bill,  to 
which  a  grantee  by  mesne  conveyances  was 
made  defendant ;  and  this  defendant  filed  two 
pleas, — one  alleging  that  the  road  had  been  com- 
pleted, and  that  the  certificates  thereof  were 
not  procured  by  fraud ;  and  the  other  that  de- 
fendant was  a  bona  fide  purchaser.  Held,  that 
it  was  not  error  to  strike  out  the  issuable  al- 
legations of  the  first  plea,  and  to  confine  the 
inquiry  to  the  bona  fides  of  defendant's  pur- 
chase; for  that  plea,  if  true,  was  a  complete 
bar  to  the  suit.— United  States  v.  California  & 
O.  Land  Co.,  148  U.  S.  31,  13  S.  Ct.  458.  37 
L.  Ed.  354,  affirming  decree  49  F.  496,  1  O. 
C.  A.  330,  7  U.  S.  App.  128;  Same  v.  Dalles 
Military  Road  Co.,  148  U.  S.  49,  13  S.  Ct 
465,  37  L.  Ed.  362. 

When  a  plea  which  meets  and  satisfies  all 
the  claims  of  the  bill  is  put  in  issue,  and  the 
facts  are  found  as  therein  stated,  a  final  de- 
cree must  be  given  for  defendant,  even  under 
equity  rule  33.-^Horn  v.  Detroit  Dry-Dock  Co., 
150  U.  S.  610,  14  S.  Ct  214,  37  L.  Ed.  1199. 


See  19  Cent  Dig.  Equity,   88  413-434. 


— »  Impertlmemce  and  aoandal. 

See  19  Cent  Dig.  Equity,  8  434. 

The  mother  and  guardian  of  a  minor,  upon 
his  death,  was  appointed  co-administrator  with 
plaintiff  of  his  estate.  Thereafter  she  retained 
exclusive  possession  and  control  of  the  estate, 
and  on  her  death  it  passed  into  the  hands  of 
her  husband,  .  who  mingled  it  with  his  own 
property.  Plaintiff  as  surviving  administrator 
having  sued  him  to  recover  possession  of  the 
estate,  he  filed  an  answer  and  a  cross-bill,  al- 
leging that  plaintiff,  as  one  of  the  administra- 
tors of  the  minor's  father,  had  wasted  and 
misappropriated  moneys  which  should  have  come 
to  the  minor,  in  excess  of  the  amount  of  the  mi- 
nors estate  in  defendant's  hands,  and  in  the 
cross-bill  prayed  an  accounting  as  to  the  father's 
estate,  and  that  a  decree  of  the  probate  court 
finally  discharging  the  administrators  of  the 
father's  estate  should  be  set  aside,  together  with 
various  other  forms  of  relief,  which  would  have 
required  an  investigation  extending  over  many 
years.  Held,  that  such  allegations  of  the  an- 
swer were  impertinent.— Harrison  v.  Perea,  18 
S.  Ct  129,  168  U.  S.  311,  42  U  Ed.  478. 

(C)  CROSS-BILL  AND  PLEA  AND  AN- 
SWER THERETO. 

^s»195.   Nature  and  office  of  oross-bilL 

See  19  Cent  Dig.   Equity.  88  446-449. 

Where  a  bill  is  filed  to  restrain  an  execu- 
tion sale  under  a  judgment,  defendant  may  file 
a  cross-bill  to  have  the  judgment  decreed  a  val- 
id equitable  lien  on  complainant's  property,  and 
to  have  the  property  sold  to  satisfy  it. — Chica- 
go, M.  &  St.  P.  Ry.  Co.  v.  Third  Nat  Bank, 
134  U.  S.  276,  10  S.  Ct.  550,  33  L.  Ed.  900. 

A  bill  alleged  ownership  by  complainant  of 
property,  including  certain  realty  conveyed  by 
a  certain  deed  to  his  father,  and  standing  in 


the  latter*s  name  at  bis  death ;  prayed  that  an 
alleged  will  of  the  latter  be  declared  invalid, 
that  title  to  the  property  be  confirmed  in  com- 
plainant, and  that  defendants  be  enjoined  from 
interfering  therewith.  A  cross-bill  alleged  that 
the  deed  mentioned  was  a  trust  deed  for  defend- 
ants* benefit,  and  prayed  that  the  trust  be  de- 
clared, and  defendants'  ownership  of  the  prop- 
erty established.  Held,  that  the  subject-matter 
of  the  cross-bill  was  germane  to  that  of  the 
original  bill.— Kingsbury  v.  Buckner,  134  U.  S. 
650,  10  S.  Ct  638,  33  L.  Ed.  1047. 

The  mother  and  guardian  of  a  minor,  upon 
his  death,  was  appointed  co-administrator  with 
plaintiff  of  his  estate.  Thereafter  she  retained 
exclusive  possession  and  control  of  the  estate, 
and  on  her  death  it  passed  into  the  hands  of  her 
husband,  who  mingled  it  with  his  own  property. 
Plaintiff,  as  surviving  administrator,  having 
sued  him  to  recover  possession  of  the  estate,  he 
filed  an  answer  and  a  cross-bill,  alleging  that 
plaintiff  as  one  of  the  administrators  of  the 
minor's  father  had.  wasted  and  misappropriated 
moneys  which  should  have  come  to  the  minor  in 
excess  of  the  amount  of  the  minor's  estate  in 
defendant's  hands,  and  in  the  cross-bill  prayed 
for  an  accounting  as  to  the  father's  estate,  and 
fhat  a  decree  of  the  probate  court  finally  dis- 
charging the  administrators  of  the  father's  es- 
tate should  be  set  aside,  together  with  various 
other  forms  of  relief,  which  would  have  re- 
quired investigation  extending  over  many  years. 
Held,  that  the  cross-bill  was  multifarious  be- 
cause the  matters  therein  set  up  were  not  con- 
nected  with  the  issues  raised  by  the  original 
bill  which  merely  involved  the  right  of  the  de- 
fendant to  retain  possession  of  the  minors  es- 
tate as  against  the  surviving  administrator  there* 
of.  41  P.  529,  7  N.  M.  (Gild.)  666  affirmed.— 
Harrison  v.  Perea,  18  S.  Ct  129,  168  U.  S.  311, 
42  L.  Ed.  478. 

A  transferee  of  national  bank  stock  cannot 
recover  the  consideration  paid  therefor,  by  cross- 
bill, in  an  action  brought  by  a  receiver  to  en- 
force against  the  transferror  his  statutory  lia- 
bility, as  such  cross-bill  raises  an  independent 
controversy,  in  which  the  receiver  has  no  in- 
terest Decree  72  F.  402,  18  O.  C.  A.  618,  af- 
firmed.—Stuart  v.  Haydcn,  18  S.  Ct  274,  169 
U.  S.  1,  42  L.  Ed.  639. 

^=9 197.  .RisM  to  flle  oross-blll. 

See  19  Cent  Dig.  BSqulty.  88  456-46». 

Cross-bills  filed  by  some  of  the  defendants  la 
a  suit  brought  in  a  federal  Circuit  Court  to  es- 
tablish the  relative  rights  of  the  parties  as  ap- 
propriators  of  the  waters  of  the  same  stream 
are  maintainable,  although  they  may  admit  the 
right  of  complainants,  since  a  decree  as  between 
themselves  and  the  other  defendants  may  be 
necessary  to  prevent  a  decree  for  complainants 
from  working  injustice. — (1910)  Rickey  Land  A 
Cattle  Co.  V.  Miller  &  Lux,  31  S.  Ct  11,  218 
U.  S.  25S,  54  L.  Ed.  1032,  affirming  decree 
(1907)  152  F.  11,  22,  81  C.  C.  A.  207,  2ia 


$=»198*  LoATo  or  direction  of 
file  oross-bilL 

See  19  Cent.  Dig.  Equity.  88  460-4€S. 


aovrt  to 


Permission  to  file  a  cross-bill  whidi  seeks  to 
suspend  the  operation  of  a  decree  for  the  dis- 
charge of  the  trustee  in  a  voting  trast  agree- 
ment and  the  transfer  of  the  stock  to  the  new 
trustee,  is  properly  refused  defendants  who  a»- 
sert  claims  to  the  stock  antagonistic  to  the 
holders  of  the  trust  certificates,  unless  they  ap- 
ply for  an  injunction  and  give  security — espe- 
cially where  there  are  some  shares  of  stock 
held  by  the  trustee  to  which  such  defendants 
assert  no  claim.— ^1910)  Moore  Printing  Type- 
writer Co.  V.  National  Savings  &  Trust  Co.,  31 
S.  Ct.  64,  218  U.  S.  422,  54  L.  Ed.  1093»  af- 
firming decree  (1908)  31  App.  D.  0.  452^ 
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^=9199.  JuriBdiotiojL   of  siibJeot«matter. 

See  10  Cent.  Dig.  Equity,  19  468,  464. 

A  bill  alleged  ownership  by  complainant  of 
property,  including  certain  realty  convejred  by 
a  certain  deed  to  his  father,  and  standing  in 
the  latter's  name  at  his  death,  and  prayed 
that  an  alleged  will  of  the  latter  be  declared 
invalid,  that  title  to  the  property  be  confirmed 
in  complainant,  and  that  defendants  be  en- 
joined from  interfering  therewith.  A  cross-bill 
alleged  that  the  deea  mentioned  was  a  trust 
deed  for  defendants'  benefit,  and  prayed  that 
the  trust  be  declared,  and  defendants*  owner- 
ship of  the  pro^rty  established.  Held,  that  the 
^nri-sdiction  of  complainant,  acquired  by  his  fil- 
ing the  original  bill,  extended  to  the  matter  al- 
leged in  the  cross-bill. — Kingsbury  v.  Buckner, 
1&  U.  S.  650,  10  S.  a.  638,  33  L.  Ed.  1047. 

A  railway  company  filed  a  bill  in  the  Unit- 
ed States  circuit  court  against  another  com- 
pany to  subject  the  property  of  the  latter  to  the 
payment  of  advances  made  to  it  for  the  purpose 
of  enabling  it  to  continue  as  a  "going  concern  ;'* 
and,  by  a  supplemental  bill,  the  trustee  in  a 
mortgage  given  by  defendant  was  brought  in 
and  made  a  party.  Held,  that  such  trustee 
could  file  a  cross-bill  praying  for  the  foreclo- 
sure of  the  mortgage,  and  it  was  competent  for 
the  court  to  render  a  decree  of  foreclosure  on 
such  bill,  as  the  subject-matter  of  the  cross-bill 
was  the  same  as  that  of  the  original  bill,  and 
the  court,  having  jurisdiction  of  that,  had  juris- 
diction of  all  the  parties,  though  their  citizen- 
ship might  not  give  it  jurisdiction. — Morgan's 
Jj.  &  T.  R.  &  *S.  S.  Co.  V.  Texas  Cent  Ry.  Co., 
137  U.  S.  171,  11  S.  Ct  01,  34  U  Ed.  625. 

(D)  REPLICATION. 

^=»209.   Bisht  to  reply. 

See  19  Cent.  Dig.  Equity,  §  481. 

In  suits  under  Act  Cong.  March  2,  1889  (25 
Stat.  850),  directing  suits  in  the  name  of  the 
United  States  against  every  one  claiming  any 
interest  in  the  lands  granted  to  the  state  of  Ore- 
gon to  aid  in  the  construction  of  roads,  by  Acts 
Cong.  July  2,  1864  (13  Stat.  355),  July  5,  1866 
(14  Stat  89),  and  Feb.  25,  1867  (14  Stat.  409), 
to  determine  the  questions  of  the  seasonable  and 
proper  completion  of  said  roads  in  accordance 
with  the  terms  of  said  acts,  the  legal  effect  of 
certain  certificates  of  the  governors  of  Oregon 
as  to  the  completion  of  said  roads,  and  the 
right  of  pre-emption  of  the  land  by  the  United 
States,  and  to  obtain  judgments  declaring  the 
lands  forfeited  for  nonperformance  of  condi- 
tions, and  setting  aside  patents  therefor,  saving 
the  rights  of  bona  fide  purchasers  for  value, 
where,  on  argument,  the  pleas,  alleging  that 
there  was  no  fraud  connected  with  the  certifi- 
cates of  the  governors,  and  that  defendants 
were  bona  fide  purchasers  for  value,  are  sus- 
tained as  sufiicient,  complainant  should  be  al- 
lowed, by  replication,  to  put  in  issue  the  al- 
legations of  the  plea. — United  States  v.  Dalles 
Military  Road  Co.,  140  U.  S.  599,  11  S.  Ct.  988, 
35  L.  Ed.  560,  reversing  decrees  (C.  C.)  40  F. 
114,  41  F.  493,  and  (D.  C.)  42  F.  351. 

^=»212.   Snfflcieney. 

See  19  Cent  Dig.  Equity/  f  485. 

Where  plaintiff,  on  the  plea  being  filed, 
does  not  set  it  down  for  argument,  and  thereby 
raise  the  question  of  the  sufficiency  in  law  of 
the  facts  stated,  to  prevent  his  recovery,  but 
files  a  replication,  and  thereby  admits  the  legal 
effect  of  such  facts,  but  denies  their  existence, 
a  determination  of  such  issue  of  fact  is  conclu- 
sive.—Farley  V.  Kittson,  120  U.  S.  303,  7  S. 
Ct  534,  30  L.  Ed.  684. 

Plaintiff,  holding  certain  bonds  issued  by  the 
I.  Co.,  filed  his  bill  praying  that  such  bonds  and 
the  mortgage  securing  them  be  declared  valid, 


and  the  mortgaged  property  be  applied  to  the 
payment  of  the  bonds;  and  alleged  in  his  amend- 
*h\  bill  that  a  mortgage  had  been  executed  by  the 
C.  Co.  and  the  I.  Oo.  upon  the  property  and 
franchises  of  the  former  to  secure  bonds  issued 
by  the  latter,  and  that,  the  trustees  in  such 
mortgage  being  dead,  no  other  had  been  appoint- 
ed, but  the  C.  G.  Co.,  by  purchase  and  otherwise, 
claimed  a  right  to  the  property  prior  to  plain- 
tiffs lien.  He  further  alleged  that  the  judgment 
pleaded  in  bar  of  plaintiff's  bill  was  obtained  in 
fraud  against  the  bondholders.  Defendants,  the 
C.  Co.  and  C.  6.  Co.,  filed  pleas  to  the  amended 
bill,  setting  up  a  decree  of  a  court  of  compe- 
tent jurisdiction  in  a  suit  in  which  the  n^ort- 
gagor,  the  surviving  trustee,  and  all  known 
bondholders  were  parties,  canceling  the  mort- 
gage and  the  bonds  secured  by  it,  alleging  that 
such  decree  was  procured  without  fraud  or  col- 
lusion; the  C.  G.  Co.  further  pleaded  that  it 
was  an  innocent  purchaser  of  the  mortgaged 
property  from  the  O.  Co.,  which  pleas  were 
supported  by  answers  under  oath.  Defendant, 
the  I.  Co.,  pleaded  a  .decree  by  which  it  was 
enjoined  from  making  any  claim  to  the  prop- 
erty. Plaintiff  filed  a  general  replication  to  "the 
answers*'  of  the  three  corporations.  Held,  that 
the  uncontradicted  allegations  of  these  pleas, 
being  directly  responsive  to  the  bill,  are  conclu- 
sive as  against  plalntifTs  claim.'— Beals  v.  Illi- 
nois, M.  &  T.  R.  Co.,  133  U.  S.  290,  10  S.  Ct 
314,  33  L.  Ed.  608. 

(E)  DEMURRER,  EXCEPTIONS,  AND  MO- 
TIONS. 

^592 14.  Mode   of  making   objeettona   to 
pleading. 

See  19  Cent  Dig.   Equity,  9  487. 

Where  it  appears  on  the  face  of  the  bill  that 
the  claim  asserted  is  stale,  the  defense  may  be 
made  by  demurrer,  plea,  or  answer. — Lansdale  v. 
Smith,  106  U.  S.  391,  1  S.  Ct  350,  27  L.  Ed. 
219. 

^=:»218.   Groiinda  for  demurrer  to  MIL 

See  19  Cent  Dig.  Equity,  H  496-608. 


— —  In  general. 

See   19   Ceot    Dig.    Equity,    f9    496.    498-600. 

When  a  bill  in  equity  shows  on  its  face 
that  plaintiff,  by  reason  of  lapse  of  time,  and 
of  his  own  laches,  is  not  entitled  to  relief,  the 
objectiota  may  be  taken  by  demurrer.— Lansdale 
V.  Smith,  106  U.  S.  391,  1  S.  Ct  350,  27  L. 
Ed.  219;  Speidel  v.  Henrici,  120  U.  S.  377,  7 
S.  Ct.  610,  30  L.  Ed.  71^ 

$=:»239.  Admissions  by  demnrrer. 

See  19  Cent  Dig.  Equity,  9  494. 

On  demurrer  to  a  bill  for  foreclosure  of  a 
building  association  mortgage,  raising  the  ques- 
tion of  jurisdictional  amount,  it  cannot  be  as- 
sumed that  payments  expressed  in  the  bond 
sued  on,  and  alleged  in  the  bill  as  diies  on  the 
borrower's  shares  of  stock,  are  in  fact  intended 
as  payments  of  usurious  interest. — Building  & 
Loan  Ass'n  of  Dakota  v.  Price,  18  S.  Ct.  261, 
169  U.  S.  45,  42  L.  Ed.  655. 

^39241.  Hearing   and    determination    on 
demnrrer. 

See  19  Cent  Dig.  Equity,  9  616. 

No  amendment  to  a  bill  filed  by  one  state 
against  another  state,  whose  averments  are  suf- 
ficient to  present  the  question  whether  the  lat- 
ter state  has  the  power  wholly  to  deprive  the 
former  of  the  benefits  of  water  from  a  river 
which  rises  in  the  former  and  by  nature  flows 
into  and  through  the  latter  state,  will  be  com- 
pelled on  demurrer,  whatever  imperfections  a 
close  analysis  of  the  bill  may  disclose ;  but  any 
decision  as  to  the  sufficiency  of  the  bill  to  war- 
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rant  the  relief  prayed  for  will  be  postponed  un- 
til the  facts  are  before  the  court  on  the  evi- 
dence.—State  of  Kansas  v.  State  of  Colorado, 
22  S.  Ct.  552,  185  U.  S.  125.  46  L.  Ed.  838. 

Consideration  of  the  objections  of  multi- 
fariousness, misjoinder  of  parties,  and  of  causes 
of  action  may  properly  be  postponed  until  the 
final  hearing  on  a  bill  filed  by  the  commonwealth 
of  Virginia  against  the  state  of  West  Virginia, 
which  seeks  an  adjudication  of  the  amount  due 
the  former  by  the  latter  as  the  equitable  pro- 
portion of  the  public  debt  of  the  original  state 
of  Virginia  which  was  assumed  by  West  Vir- 
ginia at  the  time  of  its  creation  as  a  state. — 
Commonwealth  of  Virginia  v.  State  of  West 
Virginia.  27  S.  Ct.  732,  200  U.  S.  290,  51  L. 
Ed.  1068. 

The  question  whether  the  commonwealth 
of  Virginia  has  been  released  from  all  liability 
on  account  of  the  public  debt  evidenced  by 
bonds  of  the  state  outstanding  on  January  1, 
1861,  will  not  be  passed  upon  on  a  demurrer 
to  a  bill  filed  by  that  state  against  the  state 
of  West  Virginia,  which  seeks  an  adjudication 
of  the  amount  due  the  former  by  the  latter  as 
the  equitable  proportion  of  the  public  debt  of 
the  original  state  of  Virginia  which  was  as- 
sumed by  West  Virginia  at  the  time  of  its 
creation  as  a  state,  but  the  consideration  of 
such  question  will  be  postponed  until  final  bear- 
ing.—Id. 

<@39242.  Operation  and  effect  of  decision 
on  demnrrer. 

See  19  Cent   Dig.  Equity.  98  516-S20. 


— —  Amendment  after  demnrrer 
sustained. 

See  19  Cent  Dig.  Equity,  S  620. 

Though  an  original  bill  by  a  widow  alleging 
that  defendant  fraudulently  procured  a  convey- 
ance of  land  from  complainant  charges  the  fraud 
to  have  been  committed  by  representing  that  the 
conveyance  would  facilitate  litigation  in  which 
the  estate  was  involved,  an  amended  bill,  filed 
after  a  demurrer  to  the  original  bill  is  sustained, 
charging  defendant  with  having  misrepresented 
the  nature  of  the  instrument  executed  by  com- 
plainant, does  not  set  up  such  different  ground 
for  relief  that  it  is  an  abuse  of  discretion  to 
refuse  to  strike  it  from  the  files. — ^Jones  v.  Van 
Doren.  130  U.  S.  684,  9  S.  Ct.  685,  32  L.  Ed. 
1077. 

^=:>261.  Motions   relatins   to    pleadings. 

See  19  Cent  Dig.  Equity,  §9  534-54a 

^s>264.  —  Strikl^s  ont  part  of  plead- 
ing. 

See  19  Cent  Dig.  Equity.  §1  536-640. 

Averments  challenging  the  foreign  citizen- 
ship of  a  corporation  are  properly  stricken  from 
the  answer  in  a  suit  by  such  corporation  to  en- 
join state  ofiiclals  from  enforcing  a  forfeiture  of 
Its  right  to  do  business  In  the  state  because  of 
its  claim  of  right  to  remove  an  action  against 
it  from  a  state  court  to  a  federal  court.— Harri- 
son V.  St.  Louis  &  S.  F.  R.  Co.,  34  S.  Ct.  333, 
232  U.  S.  318,  58  L.  Ed.  621,  L.  R.  A.  1915F, 
1187,  affirming  decree  (C.  C.)  St,  Louis  &  S.  F. 
R.  Co.  V.  Cross,  171  F.  480. 

(F)  AMENDED    AND    SUPPLEMENTAL 
PLEADINGS  AND  REVIVOR. 

^39267.   Discretion  of  conrt  as  to  amend- 
ment. 

See  19  Cent.  Dig.  Equity.  S8  545,  646. 

A  bill  in  equity  brought  by  a  judgment  cred- 
itor of  a  national  bank  against  the  bank,  which 
had  gone  into  voluntary  liquidation,  and  its 
president  alleged  fraudulent  conversion  and  dis- 
persion of  part  of  the  bank's  assets  by  the 
president,  and  sought  a  discovery,  injunction, 
and  receiver.    An  amendment  to  the  bill  was 


afterwards  allowed,  joining  as  defendants  all  the 
stockholders,  some  of  whom  were  alleged  to 
have  confederated  with  the  president,  and  to 
have  surrendered  their  stock  for  assets  of  the 
bank,  and  praying  for  the  enforcement  of  the 
individual  liability  of  the  stockholders  in  favor 
of  the  original  complainant,  and  any  other  cred- 
itors who  might  join.  Held,  that  the  aIlo\%'ance 
of  such  amendment  was  within  the  discretion 
of  the  court,  although  the  remedy  by  bill  in 
equity  to  enforce  the  individual  liability  of 
stockholders  was  given  by  an  a/ct  which  took 
effect  between  the  date  of  the  filing  of  the  origi- 
nal bill  and  the  making  of  the  amendment.— 
Richmond  v.  Irons,  121  U.  S.  27,  7  S.  Ct.  788, 
30  L.  Ed.  864,  affirming  decree  (C.  C.)  Irons  v. 
Manufacturers*  Nat.  Bank,  27  F.  591. 

(S=»268.   Amendment  of  bllL 

See  19  Cent.   Dig.   Equity.  IS  418.  652-56ft. 

(S=»273.  — »  Matter    making    neir    ease. 
See  19  Cent  Dig.  Equity.  §9  661-563. 

An  amendment  to  a  bill  in  equity  does  not 
set  forth  a  new  and  different  cause  of  action, 
so  as  to  forbid  its  allowance  in  the  court's  dis- 
cretion, although  the  reasons  for  relief  are  stated 
more  fully  and  in  some  resi)ects  differently  from 
those  in  the  original  bill,  where  the  purpose  of 
both  bills  is  the  same, — to  establish  a  resulting 
trust  arising  from  the  same  transactions  and 
based  on  the  same  general  rule  of  law  applic- 
able to  resulting  trusts.  Judgment,  16  App.  D. 
C.  595,  affirmed.— Brainard  v.  Buck,  22  S.  Ct. 
458,  181  U.  S.  99,  46  L.  Ed.  449. 

($=»275.  -^-  Operation  and  effect  inK«B- 
eral. 

See  19  Cent.  Dig.  Equity,  I  667. 

Where  a  corporation  is  made  a  party  defend- 
ant as  such  to  an  original  bill,  it  most  also  be 
considered  a  defendant  to  an  amended  bill  which 
prays  that  the  "parties  defendant"  to  the  origi- 
nal bill  be  made  defendants  to  the  amended  bill, 
and  "refers"  to  the  original  bill,  and  "makes 
the  same  a  part  hereof,  as  if  set  out  herein  in 
hffic  verba";  although  the  amended  bill  avers 
that  the  said  organization  was  never  legally  in- 
corporated, and  that  it  was  in  reality  a  partner- 
ship composed  of  certain  individual  defendants 
doing  business  under  the  style  of  tlie  pretended 
corporation.—Empire  Coal  &  Transportation  Co. 
V.  Empire  Coal  &  Mining  Co.,  150  U.  S.  159,  14 
S.  Ct.  66,  37  L.  Ed.  1037. 

^s»286.  An&endnient  of  oross-UIL 

See  19  Cent.  Dig.  Equity.  S  579. 

An  amendment  to  a  cross-bill,  allowed  at  the 
hearing,  making  it  to  conform  to  the  proof,  and 
changing  the  ground  on  which  defendant  origi- 
nally based  his  right  to  relief,  is  not  error, 
where  the  matter  incorporated  by  such  amend- 
ment was  alleged  in  complainant's  bill,  and  by  it 
brought  out  in  the  proot.— Chicago,  M.  &  St.  P. 
Ry.  Co.  V.  Third  Nat.  Bank,  134  U.  S.  276,  10 
S.  Ct.  550,  33  L.  Ed.  900. 


to 


Amendment      to      oonfo 
proofs. 

See  19  Cent.  Dig.  Equity.  9  547. 

In  a  suit  by  the  heirs  and  administrator 
of  a  vendor  of  land  by  title  bond  the  bill  alleged 
that  the  bond  had  been  obtained  by  fraud,  and 
that  the  land  had  not  been  fully  paid  for  ac- 
cording to  the  contract  of  sale.  Its  prayer  was, 
among  other  things,  that  the  bond  be  canceled: 
that  an  account  be  taken  of  the  rents  and 
profits  which  the  purchaser  had  enjoyed,  and  of 
the  amount  paid  on  his  purchase ;  that  the  title 
of  the  complainants  be  quieted ;  and  that  they 
have  such  other  relief  as  equity  might  require. 
Held,  that  complainants  were  properly  permitted 
at  the  final  hearing  to  amend  the  prayer  of  the 
bill  so  as  to  ask,  in  the  alternative,  for  a  dern'« 
1  for  the  balance  of  the  purchase  money,  and  a 
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lien  on  the  land  to  secure  the  payment  thereof. 
The  amendment  did  not  make  a  new  case,  bat 
only  enabled  the  court  to  adapt  its  relief  to  that 
made  by  the  bill  and  sustained  by  the  proof. 
The  bill,  with  the  prayer  thus  amended,  was  in 
the  form  in  which  it  might  have  been  originally 
prepared  consistently  with  the  rules  of  equity 
practica— Hardin  v.  Boyd,  113  U.  S.  756,  5  S. 
Ct.  771,  28  L.  Ed.  1141,  distinguishing  Shields 
V.  Barrow,  58  U.  S.  (17  How.)  130,  15  L.  Ed. 
158. 

^=»2d4k  Supplemental  bill  or  oross-bill. 

S«e  19  Cent.  Dig.  Equity.  S9  581-589,  591-593.  599. 

^s>296.  —  Orounds. 

See  19  Cent  Dig.  Equity.  §8  584-588.  599. 

An  agreement  to  compromise  litigation 
should  be  presented  to  the  court  by  supplemental 
bill.— Coburn  v.  Cedar  Val.  Land  &  Cattle  Co., 
138  U.  S.  196,  11  S.  Ot.  258,  34  L.  Ed.  876,  af- 
firming decrees  (C.  C.)  29  F.  584. 


— —  Leave  of  oonrt. 

See  19  Cent  Dig.  Equity.  §  588. 

Defendants  are  chargeable  with  notice  of 
an  application  to  file  a  supplemental  bill,  where 
such  bill  was  tendered  when  the  court  was 
open,  leave  to  file  was  giveji  in  open  court,  and 
defendants'  attorney  was  served  w^ith  a  copy  on 
the  day  it  was  tendered  and  filed.  Decree,  Unit- 
ed States  V.  Rio  Grande  Dam  &  Irrijration  Co. 
(1906)  85  P.  393.  13  N.  M.  380,  affirmed.— Rio 
Grande  Dam  &  Irrigation  Co.  v.  United  States, 
30  S.  Ct.  97,  216  U.  S.  266,  54  L.  Ed.  190. 

€=>303.   Bill  of  revlTor. 

See  19  Cent   Dig.    Equity,   9§   602-611. 

^=»304.  — *^  Nature  and  office. 

See  19  Cent  Dig.  Equity,  8§  602.  604-607. 

In  a  suit  by  stockholders  of  a  railroad  com- 
pany^ against  county  officers  to  enjoin  the  col- 
lection of  taxes  on  the  property  of  the  company, 
which  had  given  a  mortgage  thereon,  neither  the 
mortgagee  nor  any  representative  of  the  mort- 
gagee was  made  a  party.  Held,  that  a  new 
corporation,  deriving  title  under  foreclosure  of 
such  mortgage,  did  not  occupy  such  a  relation 
to  plaintiffs  as  would  entitle  it  to  file  a  bill  of 
revivor;  and,  such  foreclosure  and  the  deeds 
under  it  having  conveyed  all  the  interests  of 
defendants  in  the  foreclosure  suit,  no  title  which 
would  sustain  a  revivor  was  acquired  by  such 
corporation  under  a  foreclosure  of  a  subsequent 
mortgage  which  was  treated  by  the  parties  as 
an  abandoned  security.— Keokuk  &  W.  R.  Co.  v. 
Scotland  County  Court,  152  U.  S.  318,  14  S. 
Ct  605,  38  Iv.  Ed.  457:  Id.,  152  U.  S.  317,  14 
S.  Ct  608,  38  L.  Ed.  457. 

As  a  corporation  deriving  title  to  railroad 
property  under  foreclosure  of  a  mortgage  there- 
on, given  before  a  suit  by  stockholders  of  the 
railroad  company  to  enjoin  the  collection  of 
taxes  on  the  property,  would  not  be  estopped  by 
a  decree  against  plaintiffs  in  such  suit,  it  is  not 
entitled  to  the  benefit  of  a  decree  in  favor  of 
plaintiffs,  and  cannot  maintain  a  bill  to  revive 
such  suit,  even  though  proceedings  to  enforce  the 
lien  for  taxes  would  have  devested  the  mortga- 
gees of  their  rights.— Id. 

(G)  SIGNATURE,   VERIFICATION.   Fllr 
ING,  AND  SERVICE. 

^=:»320.  Affidavit  and  oertifioate  aecom- 
panylng  plea  or  demurrer. 

See  19  Cent  Dig.  Equity,  89  627,  628. 

A  demurrer  is  fatally  defective,  and  may  be 
entirely  disregarded,  when  it  lacks  the  affida- 
vit of  defendant  and  the  certificate  of  counsel 
required  by  equity  rule  31. — Sheffield  Furnace 
Co.  V.  Witherow,  149  U.  S.  574,  13  S.  Ct  936, 
37  L.  Ed.  853. 


^s>323.  Withdrawal  of  pleadlns*. 

See  19  Cent  Dig.  Equity.  99  435,  482,  628. 

An  unexplained  delay  of  over  six  years  in 
filing  a  petition  for  leave  to  withdraw  an  answer 
containing  admissions  which  have  been  made 
the  basis  of  a  decree  will  prevent  the  court  from^ 
granting  the  relief  prayed  in  favor  of  adult  de- 
fendants, where  no  fraud  or  collusion  is  shown. 
—White  V.  Miller,  158  U.  S.  128,  15  S.  Ct  788, 
39  L.  Ed.  921. 

Permitting  the  withdrawal  of  an  original 
bill  of  a  waterworks  company,  alleging  that  it 
had  become  the  owner  of  the  contract  involved . 
in  a  suit  between  the  municipality  and  another ' 
waterworks  company,  where  such  bill,  being 
in  the  nature  of  a  supplemental  bill,  was  filed 
after  the  city,  in  answer  to  the  company's  peti- 
tion to  be  admitted  as  a  party  complainant, 
had  denied  that  it  had  any  interest  in  the  liti- 
gation, was  not  an  abuse  of  the  discretion  of 
the  trial  court,  and  the  same  is  true  of  its  ac- 
tion in  suppressing  the  testimony  on  this  ques- 
tion, and  In  denying  the  municipality  leave  to 
file  a  further  answer,  setting  up  the  alleged 
transfer  of  ownership. — City  of  Vicksburg  v. 
Vicksburg  Waterworks  Co.,  26  S.  Ct  600,  202 
U.  S.  453,  50  L.  Ed.  1102,  6  Ann.  Cas.  253. 

(H)  ISSUES,  PROOF,  AND  VARIANCE. 

In  suits  for  specific  performance,  see  Specific 
Performance,  ^»117. 

($=:»326.  Evidenee      '  admissible        under 
pleadings. 

See  19  Cent  Dig.  Equity,  99  648-630. 

When  a  plea  setting  up  an  accord  and  sat- 
isfaction, and  certain  receipts  signed  by  com- 
ftlainant,  is  put  in  issue  by  a  mere  general  rep- 
ication,  complainant  cannot  show  mistake  m 
the  agreement  of  accord,  or  give  parol  evidence 
to  explain  the  receipt. — Horn  v.  Detroit  Dry- 
Dock  Co..  150  U.  S.  610,  14  S.  Ct.  214,  37  L. 
Ed.  1199. 

^=:»327.  Variance     between     allegations 
and  proof. 

See  19  Cent  Dig.  Equity,   99  661.  662. 

Where  there  is  enough  in  the  bill  to  war- 
rant relief,  and  to  prevent  defendants  from  be- 
ing taken  by  surprise,  the  decree  should  not  be 
reversed  on  the  ground  that  the  pleading  and 
proof  do  not  sufficiently  agree.— Moore  v.  Craw- 
ford, 130  U.  S.  122,  9  5S.  Ct.  447,  32  L.  Ed. 
878.  affirming  decree  (C.  C.)  Crawford  v.  Moore, 
28  i\  824. 

There  is  no  such  variance  between  the  al- 
legations of  a  bill  seeking  to  charge  with  a 
trust  certain  property  in  the  hands  of  the  exec- 
utors of  the  alleged  trustee,  and  evidence  that 
the  latter  had  turned  over  the  major  portion 
of  the  property  to  one  who  was  claimed  to  have 
had  no  authority  to  receive  it,  as  requires  the 
dismissal  of  sucn  bill.  Decree  24  App.  D.  C. 
573,  reversed.— Darlington  v.  Turner,  26  S.'Ct. 
630,  202  U.  S.  195,  50  U  Ed.  992. 

(I)  DEFECTS  AND  OBJECTIONS,  AND 
WAIVER   THEREOF. 

^=»330.  Waiver  of  objections  to  plead- 
ings in  general. 

See  19  Cent  Dig.  Equity,  81  660-668,  671;    27  Cent 
Dig.  Inj.  9  271. 

When  an  agreement  to  compromise  litiga- 
tion is  presented  by  petition,  instead  of  by  sup- 
plemental bill,  and  tbe  opposite  party  api)ears 
and  files  proofs,  he  is  estopped,  after  decision 
rendered,  from  objecting  to  the  method  of  pro- 
ceeding.—Coburn  V.  Cedar  Val.  Land  &  Cattle 
Co.,  138  U.  S.  196,  11  S.  Ct  258,  34  L.  Ed. 
876,  affirming  decrees  (C.  C.)  29  F.  584. 
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Under  equity  rule  83,  proyiding  that  if  the 
facts  stated  in  a  plea  be  determined  for  defend- 
ant, they  shall  avail  him  as  far  as  in  law  and 
equity  they  ought  to  avail  him,  where  plaintiff 
puts  down  a  plea  for  argument  as  to  its  suffi- 
ciency, and,  on  that  question  being  decided 
*  against  him,  files  a  replication  putting  in  issue 
the  facts  averred  in  tlie  plea,  instead  of  abid- 
ing by  the  issue  as  to  its  legal  sufficiency,  he 
is  not  precluded  by  so  doing  from  raising  the 
question  of  its  sufficiency  on  appeal — Green  v. 
Bogue,  158  U.  S.  478,  15  S.  Ct  975,  39  L. 
Ed.  1061. 

The  objection  of  multifariousness  will  not 
prevail  on  appeal,  where  tlie  biU  charges  a  con- 
spiracy between  several  trespassers,  and  tres- 
imsses  extending  over  the  greater  i)art  of  con- 
tiguous lots,  treated  as  onc-^especially  where 
defendants  did  not  stand  upon  their  demurrers 
setting  up  such  objection,  and  the  case  has  been 
tried  after  long  delay.  Decree,  Ashbum  v. 
Graves  (1907)  149  F.  968,  79  C.  C.  A.  478,  re- 
versed.—Graves  y.  Ashbum,  30  S.  Gt.  108,  215 
U.  S.  331,  54  L.  Ed.  217. 

V.  EVIDEKOE. 

In  pariicuJar  proceedings* 

See— 
Account,  ^=^18. 
Divorce,  «=»123-130. 
Fraudulent  Conveyances,  ^=»270^02l 
Injunction,  <g=>124-128. 
Lost  Instruments.  ^=^23. 
Mortgages,  «=5>462-464. 
Reformation  of  Instruments,  ^=»42-4S. 
Specific  Performance,  <©=>11&-121. 

^=:»338.  Answer  as  evidenee. 

See  19  Cent.  Dig.  Equity,  8S  685-724;    M  Cent  Dig. 
Mech.  Liens,  9  664. 


In  seneraL 

See  19  Cent  Dig.  Equity,  if  685,  686.  688-686,  708- 
706,  710.  714. 

A  defendant  to  a  bill  in  equity,  who  states 
in  bis  answer,  under  oath,  the  provisions  of  a 
writing  which  is  presumed  to  be  in  his  posses- 
sion, cannot  complain  that  the  court  acted  upon 
his  admission. — Cavender  v.  Gavender,  114  U. 
S.  464,  5  S.  Ct  955,  29  L.  Ed.  212,  affirming 
(C.  O.)  8  F.  641,  3  McCrary,  158. 

iwer    nnder 


—  Waiver    of 
oatli. 

See  19  Cent  Dig.  Equity,  I  702. 

If  a  plaintiff  in  equity  is  unwilling  that  the 
answer  should  be  evidence  against  him,  he  must 
expressly  waive  the  oath  of  the  defendant  in 
his  bUL—Conley  v.  Nailor,  118  U.  S.  127.  6  S. 
Ct  1001,  30  L.  Ed.  112. 


— —  Evidence   to    oTereoate    an- 
swer. 

See  19  Cent  Dig.  Equity,  89  715-724. 

.  The  answer  of  defendant,  so  far  as  respon- 
sive to  the  bill,  must  be  taken  as  true  unless  it 
be  overturned  by  two  witnesses,  or  one  with 
strong  corroborative  circumstances. — Vigel  v. 
Hopp,  104  U.  S.  441,  26  L.  Ed.  765;  Morrison 
V.  Durr,  122  U.  S.  618,  7  S.  Ct  1215,  30  L. 
B».  1225. 

A  sworn  answer  responsive  to  the  bill  must  be 
overcome  by  evidence  of  two  witnesses  or  evi- 
dence of  one  witness  corroborated  by  circum- 
stances.—Ckmpbell  V.  Northwest  Eckington 
Imp.  Co.,  33  S.  Ct  796,  229  U.  S.  561,  57  L. 
Bid.  1330,  reversing  decree  36  App.  0.  C.  149. 

^=:>346.  Fresnmptioiis    and    burden    of 
proof. 

See  19  Cent  Dig.  Equity.  i|  725.  726. 

In  a  suit  in  equi£y  to  impeach  the  validity 
of  a  note  and  deed  of  trust,  as  forgeries,  held 
that  the  issue  is  one  entirely  of  fact,  in  which 


the  burden  of  proof  is  upon  the  plaintiffs.— Cis- 
sel  V.  Dutch,  8  S.  Ct.  829,  125  U.  &  171,  31 
L.  Ed.  642. 

<@s>347.  AdmissibiUty. 

See  19  Cent  Dig.  Equity,  9  727. 

Where  a  complainant  calls  upon  a  defend- 
ant to  state  in  his  answer  the  consideration  of 
a  deed,  and  the  latter  does  so,  and  supports  it 
by  evidence,  the  evidence  will  not  be  disregard- 
ed as  inadmissible  because  unfavorable  to  the 
complainant— Hitz  v.  National  Metropolitan 
Bank,  111  U.  S.  722,  4  S.  Ct  613,  28  L.  Ed. 
577 :  Mattoon  v.  McGrew,  112  U.  S.  713,  6 
S.  dt  360,  28  U  Ed.  824..  ^ 

VI.   TAKING  Ain>  nUNO  PBOOFS. 

^»368.   Objections  to  evidenee* 

See  19  Cent  Dig.  Equity,  {(  745-748. 

Under  rule  21  (3  Sup.  Ct  rii),  providing 
that  the  exception  to  a  master's  report,  and 
the  action  of  the  court  upon  it,  must  be  stat- 
ed in  the  specifications  of  error,  a  mere  sug- 
gestion that  the  conclusions  of  an  expert,  in- 
corporated in  the  master's  re];)ort,  were  er- 
roneous, is  insufficient—Camden  v.  Stuart  144 
U.  S.  104,  12  S.  Ct  585,  36  L.  Ed.  363. 

VH.  BI8MI88AI.    BEFORE    HEABINO. 

^=>369.  Voluntary  dismissaL 

See  19  Cent  Dig.  Equity,  98  749-755. 

After  a  decree  sustaining  a  cross-bill  by  one 
of  the  defendants,  the  complainant  cannot  dis* 
miss  his  original  bill,  notwithstanding  his  fail- 
ure to  reply  to  a  plea  to  the  jurisdiction  filed 
by  another  defendant,  as  required  by  equity 
rule  38.— Chicago  &  A.  R.  Co.  v.  Union  Rollinc- 
Mill^Co..  109  U.  S.  702,  3  S.  Ot  594,  27  U 
ad.  1081. 

^=»360.  InToIuntary   dismissaL 

See  19  Cent  Dig.  Equity,  9S  757-774. 

^=»363.  — *>-  Motion   and   determination 
thereof. 

See  19  Cent  Dig.  Equity,  U  762-7e6,  7tt. 

After  setting  down  a  cause  for  hearing  on 
bill  and  answer,  a  motion  to  dismiss  the  suit 
for  want  of  the  timely  filing  of  the  replication, 
as  required  by  equity  rule  66L  is  made  too 
late.— Reynolds  v.  Crawfordsville  First  Nat 
Bank,  112  U.  S.  406^  5  S.  Ct  213,  28  Ll  Ed. 
733. 


—  Dismissal     witbont     projn- 
diee. 

See  19  Cent  Dig.  Equity,  U  789-771. 

Where  the  relief  prayed  for  by  a  bill  in 
equity  is  of  a  nature  that  can  only  be  granted 
in  an  action  at  law,  the  bill  should  be  dis- 
missed without  prejudice  to  sudi  an  action. — 
Lacassagne  v.  Cfhapuis,  144  U.  S.  119,  12  S. 
Ct  659,  36  L.  Bd.  36a 

^s»367.  — —  Operation  and  effeet* 

See  19  Cent  Dig.  Equity.  98  77S,  774. 

The  dismissal  because  of  estoppel  by  former 
decree  of  a  bill  filed  of  the  United  States  to 
avoid  certain  patents  of  land  issued  by  the 
United  States  in  pursuance  of  the  wagon  road 
grant  made  bv  Act  Cong.  July  2,  1864,  c.  213 
(13  Stat.  355),  on  the  ground  that  the  lands 
were  within  an  Indian  reservation,  and  there- 
fore excepted  from  the  operation  of  the  grant 
requires  the  dismissal  of  the  cross-bill  which 
seeks  to  enjoin  the  allotments  of  such  lands 
and  the  issue  of  patents  therefor  to  the  In- 
dians. Decree  (O.  C.)  United  States  v.  Ore- 
gon Cent  Military  Road  Co.,  103  F.  549,  re- 
versed.— United  States  v.  California  ft  Oregon 
Land  Co.,  24  S.  Ct  266,  192  U.  S.  855,  48  I« 
Ed.  476. 
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^s»368.  Settlns    aside,    and    reinstate- 
ment  of  oaiise. 

See  19  Cent  Dig.  Equity,  S§  766,  776. 

Where  a  biU  against  the  representatives  of 
a  decedent's  estate  has  been  voluntarily  dismiss- 
ed by  the  complainant,  it  is  not  reinstated  by 
his  filing,  several  years  afterwards,  and  without 
leave  or  court,  a  withdrawal  of  the  order  to 
to  dismiss,  and  and  a  replication  to  the  answer 
originally  filed  in  the  case  by  the  decedent.^ 
Willard  V.  Wood,  17  S.  Ct.  176,  IW  U.  S. 
502,  41  L.  Ed.  531. 

Vm.  HEARING,  SUBMISSION  OF  IS- 
SUES TO  JUKT.  AND  REHEARING. 


In  suits  for  cancellation   of  instruments. 

Cancellation  of  Instruments,  ^=^8-53. 
In  suits  to  foreclose  mortgages,  see  Mortgages, 

«=>476. 
In  suits  to  set  aside  transfers  in  fraud  of  cred* 

itors,  see  Fraudulent  Conveyances,  ^=»30&- 

310. 

^=s»376.  Submission  of  issues  to  Jury. 

See  19  Cent.  Dig.  Bqulty,  89  788-830. 

^=»377.  —  In  generaL 

See  19  Cent.  Dig.  Equity,  9§  788-79S. 

The  awarding  of  an  issue  to  try  a  ques- 
tion of  fact  is  within  the  discretion  of  a  court 
of  equity.— Wilson  v.  Riddle,  123  U.  S,  608,  8 
S.  Ct.  255,  31  U  Ed.  280. 


—  Issues  proper  for  Jury. 

See  19  Cent  Dig.  Equity,  ||  794-799. 

Upon  an  intervention  in  railway  foreclos- 
ure proceedings  to  recover  damages  against  the 
receiver  for  personal  injuries  to  an  employ^, 
the  court  has  authority  to  submit  to  a  jury  the 
single  issue  as  to  the  amount  of  the  damages, 
in  case  there  is  any  liability. — Kohn  v.  Mc- 
Nulta,  147  U.  S.  238,  13  S.  Ct  298,  37  L.  Ed. 
.150. 


— —  Proeeedings  for  award  and 
framing;  of  issues. 

See  19  Cent  Dig.  Equity,  91  800-808. 

A  judge,  befqre  whom  certain  issues  in  equi- 
ty were  tried  by  a  jury,  acted  as  chancellor  in 
making  the  decree;  the  same  proofs  being  re- 
lied on  before  the  jury  and  the  chancellor. 
Heldy  that  a  previous  order-  by  the  judge  sub- 
mitting the  issues  to  the  jury,  and  a  certificate 
to  himself  of  the  result,  were  unnecessary. — 
Wilson  V.  Riddle,  123  U.  S.  608,  8  S.  Ot  255, 
31  Lr.  Ed.  280. 


— »  Verdiet  and  findings. 

See  19  Cent  Dig.  Equity,   99  818-817. 

Where  there  is  an  issue  out  of  chancery  in 
the  United  States  circuit  court,  and  a  verdict 
returned  thereon,  which  is  certified,  and  a  de- 
cree entered,  an  order  made  at  the  next  succeed- 
ing term  nunc  pro  tunc,  permitting  a  certifi- 
cate of  the  evidence  on  the  trial  of  the  issue 
and  the  charge  to  the  jury  to  be  filed  as  a 
part,  of  the  record,  is  authorized.— Kerr  v.  South 
Park  Com'rs,  117  U.  S.  379,  6  S.  Ct  801,  29 
L.  Ed.  924 ;  Id.,  117  U.  S.  388,  6  S.  Ct  805, 
29  L.  Ed.  927. 

Where  a  verdict,  rendered,  upon  the  trial 
of  an  issue  out  of  chancery;  is  set  aside  by  the 
law  side  of  the  court,  and  a  new  trial  ordered, 
and  another  verdict  is  rendered  therein,  which 
is  certified,  a  decree  entered  in  conformity  there- 
with will  not  be  reversed  on  appeal  because 
the  first  verdict  was  never  certified  to  the  chan- 
cery side  of  the  court,  by  which  alone  it  could 
be  set  aside,  since  the  decree  of  the  chancellor 
adopting  the  second  verdict  amounts  to  an  af- 
firmation of  the  action  of  the  law  side  of  the 
court. — Id. 


The  verdict  of  a  jury  on  an  issue  directed 
by  a  court  of  chancery  is  merely  advisory. — 
Idaho  &  Or.  Lend  Imp.  Co.  v.  Bradbury.  132 
U.  S.  509,  10  S.  Ct  177,  33  L.  Bd.  433.  af- 
firming Bradbunr  v.  Idaho  &  Oregon  Laud  Imp. 
Co.,  2  Idaho  (Hash.)  239,  10  Pac.  620. 

Upon  an  intervention  in  railway  foreclosure 
proceedings  to  recover  damages  against  the  re- 
ceiver for  personal  injuries  to  an  emplo3i4,  a  ver- 
dict rendered  on  the  issue  as  to  theamount  of  the 
damages,  when  returned,  is  merely  advisory, 
and  the  court  may  thereafter  set  the  same 
aside,  and  dismiss  the  intervening  petition. — 
Kohn  V.  McNulta,  147  U.  S.  238,  13  S.  Ct  298» 
37  L.  Bd.  160. 

^=9392.  Rebearing. 

See  19  Cent  Dig.  Equity,  99  834-86L 

An  application  for  a  rehearing,  made  after 
the  term  at  which  a  final  decree  is  rendered, 
is  too  late.~-Bank  of  Lewisburg  v.  Shefifey,  140 
U.  S.  445,  11  S.  Ct.  755,  85  L.  Bd.  493,  af- 
firming decree  Sheffey  v.  Bank  of  Lewisburg  (D. 
C.)  33  F.  315. 

Where  a  petition  for  rehearing  is  made  at 
the  same  term,  and  entertained  by  the  court, 
the  time  limited  for  an  appeal  or  writ  of  error 
does  not  begin  to  run  until  the  application  is 
disposed  of,  though  this  is  at  a  subsequent  term. 
Bven  if  final  decree  has,  in  form,  been  entered, 
the  parties  are  not  discharged,  and  the  prohibi-. 
tiou  in  equity  rule  88  against  granting  a  re- 
hearing after  the  term  in  which  final  decree 
has  been*  entered  and  recorded  has  no  applica- 
tion.—Aspen  Mining  &  Smelting  Co.  v.  Billings, 
150  U.  S.  31.  14  S.  Ot  4.  37  L.  Bd.  986. 

EK.  MASTERS  AND  OOMMISSIOKEBS, 
AND  PROCEEDINGS  BE- 
FORE TBEBL 

Reference  in  action  at  law,  see  Reference. 
Review,  see  Appeal  and  Brror,  ^s»273,  1010- 
1022. 

^=:»401.  Questions    and    matters    proper 
for  reference. 

See  19  Cent  Dig.  Equity,  ff  889-873. 

Reference  to  a  special  master  decreed  in 
a  suit  begun  by  an  original  bill  in  equity,  filed 
by  the  commonwealth  of  Virginia  against  the 
state  of  West  Virginia,  which  seeks  an  adju- 
dication of  the  amount  due  the  former  state  by 
the  latter  as  the  equitable  proportion  of  the 
public  debt  of  the  original  state  of  Virginia, 
which  was  assumed  b^  the  state  of  West  Vir- 

?inia  at  the  time  of  its  creation  as  a  state. — 
[Commonwealth  of  Virginia  v.  State  of  West 
Virginia,  28  S.  Ct.  614,  209  U.  S.  514,  52  U 
Ed.  914. 

^=»406.  Report. 

See  19  Cent.  Dig.  BSqulty,  99  898-904,  920-928. 

^=9408.  —  Retnm  of  orldenee^ 

See  19  Cent.  Dig.  Equity,  fifi  901,  902. 

A  ma3ter's  conclusions  of  fact  upon  the 
evidence  cannot  be  Impeached  when  the  order 
of  reference  does  not  require  him  to  send  up  the 
testimony,  and  there  is  no  certificate  that  the 
entire  evidence  is  returned. — Sheffield  &  B.  Goal, 
Iron  &  Railway  Co.  v.  Gordon,  151  U.  S.  285, 
14  S.  Ct.  343,  38  U  Ed,  164. 


—  Operation  and  olfeet. 

See  19  Cent.  Dig.  Equity,  99  904,  920-928;    85  Cent 
Dig.  Mtg.  9  108. 

Where  the  parties  consent  to  a  reference  to 
a  master  in  chancery  to  hear  and  decide  all 
the  issues,  and  report  his  findings  both  of  fact 
and  law,  and  such  reference  is  entered  as  a 
rule  of  the  court,  his  findings  are  to  be  taken 
as  presumptively  correct,  and  only  reviewable 
under  the  reservation  in  the  consent  and  order 
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of  the  court,  when  there  has  been  ^  manifest 
error  in  the  consideration  given  to  evidence,  or 
in  the  application  of  the  law. — Kimberly  v. 
Arms,  129  U.  S.  512,  9  S.  Ot.  355,  32  L.  Ed. 
764. 

Findings  of  fact  of  a  commissioner  in  chan- 
cery should  be  sustained,  unless  the  evidence 
clearly  shows  that  they  are  erroneous. — Camden 
y.  Stuart,  144  U.  S.  104,  12  S.  Ct.  585,  36 
L.  £M.  363.      . 

In  a  suit  for  the  dissolution  of  a  partner- 
ship, and  the  return  of  plaintiff's  capital  an- 
impaired,  where  the  cause  is,  by  consent,  re- 
ferred to  a  master  ''to  pass  upon  the  accounts 
herein,  and  to  report  thereon,"  the  fact  that  he 
passes  upon  the  whole  controversy  without  ob- 
jection does  not  make  his  report  presumptively 
correct.— Oteri  v.  Scalzo,  145  U.  S.  578,  12  Sup. 
Gt  895,  36  L.  Ed.  824. 

The  findings  of  fact  by  a  master,  to  whom 
a  cause  is  referred  to  ascertain  an  amount  due, 
while  not  absolutely  binding  on  the  court,  are 
supported  b^  a  strong  presumption  of  correct- 
ness and  will  not  be  set  aside  or  modified,  in 
the  absence  of  some  clear  error  or  mistake.^ 
Girard  Life  Insurance,  Annuity  &  Trust  Go.  v. 
Cooper,  162  U.  S.  529,  16  S.  Ct.  879,  40  L.  Ed. 
1062,  affirming  decree  51  F.  332,  2  C.  C.  A. 
245,  4  U.  S.  App.  631,  following  Camden  v. 
Stuart  144  U.  S.  104,  12  S.  Ct.  585,  36  U 
Ed.  363. 

^s>410.   Objeotions  and  ezoeptions  to  re- 
port  and  hearing  thereof. 

See  U  Cent.  Dig.  Equity,  98  905-919. 

A  waiver  of  the  right  to  except  to  a  ma»' 
ter^s  report  stating  an  account  of  the  rents 
and  profits  of  property  in  dispute  admits  only 
the  correctness  of  the  report  in  regard  to  the 
amount  of  such  rents  and  profits,  and  does  not 
concede  the  correctness  of  the  final  decree  deter- 
mining the  title  to  such  profits  or  to  the  prop- 
erty itself.  Waterman  v.  Waterman  (C.  C.)  27 
F.  827,  reversed.— Waterman  v.  Banks,  144  U. 
S.  394,  12  S.  Ct  646,  36  T/.  Ed.  479;  Porter 
V.  Same,  144  U.  S.  407, 12  S.  Ct.  650,  36  L.  Ed. 
484. 

E3xceptions  to  a  master's  report  should  point 
out  specifically  the  errors  relied  upon;  and 
they  need  not  be  considered  if  they  are  so  broad 
as  to  amount  merely  to  a  denial  of  the  facts 
and  conclusions  of  the  master,  so  jblb  to  require 
the  court  to  rehear  the  entire  case.— Sheffield 
&  Birmingham  Coal,  Iron  &  Railway  Co.  v. 
Gordon,  151  U.  S.  285,  14  S.  Ct.  343,  38  Lw  Ed. 
164. 

A  new  defense  cannot  be  set  up  by  excep- 
tions to  the  report  of  a  master  after  the  mer- 
its of  the  case  have  been  fully  considered  and 
determined.  Decree  101  F.  1005,  41  C.  C.  A. 
676.  aflirmed.— City  of  New  Orleans  v.  Warner, 
21  S.  Ct  353,  180  U.  S.  199,  45  L.  Ed.  493. 

X.  BEOBEE  AND  ENFOROEBIENT 
THEREOF. 

In  particular  proceedingM^   ' 
See-* 
Cancellation  of  Instruments,  ^=:>57. 
Divorce.  «=»159-172. 
Injunction,  <8=»207-212. 
Mortgages,  €=s>485-492. 

93»415«  Nature   and   essonttals  in   g«n* 
eraL 

See  19  Cent  Dig.  Equity,  99  982-944,  946.  960.  951. 

Plaintiffs,  in  an  action  for  canceling  a  deed 
executed  by  them  for  a  mining  claim,  alleged 
that  defendant,  by  his  agents,  had  discovered  a 
large  vein  of  ore  on  the  claim,  which  he  con- 
cealed from  plaintiffs,  falsely  representing  that 
no  other  "ore  body  or  vein  of  ore"  existed  on 
the  claim  except  such  as  was  known  to  plain- 
tiffs, and  that  plaintiffs'  agent,  who  knew  of 
the  existence  of  such  ore  vein  and  ore  body, 


falsely  and  collusivelv.  and  for  a  consideration 
paid  by  defendant,  informed  him  of  it«  existence 
and  fraudulently  concealed  such  knowledge  from 
plaintiffs.  The  court  foimd  that  neither  plain- 
tiffs' nor  defendant's  agent  knew  of  the  ex- 
istence of  "any  vein  or  lode  of  ore**  except 
such  as  was  known  to  plaintiffs.  Held,  that 
the  findings  were  not  defective  in  failing  to,  state 
what  concealments  were  practiced  on  plaintiffs 
by  their  agent,  what  knowledge  defendant  had 
Of  these  concealments,  and  wh:^  he  paid  the 
agent  a  certain  sum  of  money,  since,  it  having 
been  found  that  the  agent  had  no  knowledge, 
the  contention  that  he  was  paid  to  conceal  hi9 
knowledge  could  not  be  true. — Synnott  v. 
Shaughnessy,  130  U.  S.  572,  9  S.  Ct.  609,  32 
L.  Ed.  1038. 

^=s»416.  Decree  on  consent. 

See  19  Cent.  Dig.  EDqulty.  9  945. 

An  Illinois  decree  for  the  separate  mainte- 
nance of  the  wife  cannot  be  denied  conclusive- 
ness in  the  courts  of  another  state  on  the  ques- 
tion of  her  desertion,  on  the  theory  that  it  was 
rendered  by  consent,  where  to  assume  that  it 
was  a  consent  decree  disregards  the  rule  of  pub- 
lic policy  of  Illinois  and  the  express  terms  of 
the  decree,  and  gives  to  the  ex  parte  stipulation 
of  the  husband  that  the  wife  was  living  sepa- 
rate and  apart  from  him  without  her  fault  the 
effect  of  a  consent  to  the  decree,  while  the  Il- 
linois courts  regarded  it  as  an  admission  con- 
cerning the  state  of  the  proof  on  the  record 
which,  though  rendering  it  unnecessary  for  the 
court  to  analyze  the  proof,  did  not  deprive  it 
of  the  power  to  make  a  Judicial  finding  of  the 
fact  Judgment  74  P.  284,  140  Cal.  690,  re- 
versed.—Harding  v.  Harding,  25  S.  Ct.  679, 
198  U.  S.  317,  49  h.  Ed.  1066. 

^=:>417.  Deeree  pro  oonfesso. 

See  19  Cent  Dig.  Equity.  99  962-98S. 

^s>418.  — -  Requisites  and  Talidity. 

See  19  Cent  Dig.    Equity.  99  962-971. 

After  taking  a  decree  pro  confesso  for  want 
of  proper  pleadings  by  defendant,  complainant, 
without  leave  of  court,  filed  an  amended  bill, 
bjat  withdrew  the  same,  without  furnishing  de- 
fendant a  copy  thereof,  free  of  expense,  or  pay- 
ing him  the  costs  occasioned  to  him  thereby,  as 
required  by  equity  rule  28.  Hetd  that,  as  plain- 
tiff was  never  in  a  position  to  claim  any  benefit 
from  his  amendment,  the  withdrawal  thereof 
left  the  case  as  if  no  amendment  had  been  made, 
and  plaintiff's  right  to  a  final  decree  was  not 
prejudiced.— Shefiield  Furnace  Co.  ▼.  Witherow, 
149  U.  S.  574, 13  S.  Ct.  936,  37  U  Ed.  853. 

A  supplemental  bill  filed  in  open  court  and 
served  on  defendants'  attorney  on  the  same  day 
on  which  it  was  filed  may  be  taken  for  con- 
fessed in  the  absence  of  any  appearance  or 
pleading  by  defendants  for  more  than  the  20 
days  within  which,  under  Comp.  Laws  N.  M. 
1897,  tit  33,  §§  2685-^3377,  every  pleading  must 
be  filed  and  served  after  service  of  the  pleading 
to  which  it  is  an  answer,  demurrer,  or  reply. 
Decree.  United  States  v.  Rio  Grande  Dam  & 
Irrigation  Co.  (1906)  85  R.  393.  13  N.  M.  386^ 
aifirmed. — Rio  Grande  Dam  &  Irrigation  Co.  v. 
United  States.  30  S.  Ct.  97,  215  U.  S.  266, 
54  L.  Bd.  190. 

The  trustee  in  a  voting  trust  agreement 
charged  with  the  duty  of  holding  and  voting 
the  corporate  sto'ck  deposited  with  it,  and  with 
collecting  and  paying  over  the  dividends  to  the 
holders  of  the  trust  certificates,  which  files  a 
bill  seeking,  in  accordance  with  the  trust  agree- 
ment, to  be  permitted  to  resign,  and  to  be  die- 
charged  from  all  liability  upon  transferring  the 
stock  to  the  new  trustee  chosen  by  the  holders 
of  the  trust  certificates,  is  entitled  to  judgment 
on  the  pleadings  which  grants  the  relief  sought 
unless  those  defendants  not  consenting,  but  as- 
serting in  their  answers  claims  to  the  stock  an- 
tagonistic to  their  codefendants,  the  holders  of 
the   trust  certificates,   shall   comply   with  the 
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terms  on  which  the  court  will  permit  the  filing 
of  an  original  bill  or  cross-bill.— (1910)  Moore 
Printing  Typewriter  Co.  v.  National  Savings  & 
Trust  Co.,  31  S.  Ct.  64,  218  U.  S.  422,  54  L. 
E3d.  1098,  affirming  decree  (1908)  31  App.  D. 
C.  452. 

^s»419.  — »  Opening  or  setttng  aside. 
See  19  Cent.  Dig.  Equity,  S8  972-985. 

A  defendant  who  has  contracted  with  plain- 
tiff to  give  a  mechanic's  lien  on  a  certain  lot 
of  ground'  cannot  have  a  decree  pro  confesso. 
foreclosing  the  same,  set  aside  on  the  gronnd 
that  the  lot  is  the  absolute  property  of  a  third 
person.  If  such  be  the  fact,  the  true  owner 
alone  is  entitled  to  complain.— Sheffield  Furnace 
Co.  ▼.  Witherow,  13  S.  Ct.  936,  149  U.  S.  574, 
37  L.  Ed.  853. 

^=:»420.  — —  Effeet. 

See  19  Cent  Dig.  Equity,  S  970. 

An  order  taking  pro  confesso  bill  on  fore- 
closure is  not  a  basis  of  a  final  decree,  where 
the  bill  shows  the  court  to  be  without  juris- 
diction.— Cuebas  y  Arredondo  v.  Cuebas  y  Ar- 
redondo,  32  S.  CJt.  277,  223  U.  S.  376,  56  L. 
Ed.  476. 

Amendment  of  a  bill  to  foreclose  a  mort- 
age, taken  pro  confesso,  so  as  to  create  juris- 
diction which  had  not  theretofore  existed,  by 
dismissing  the  bill  as  to  all  but  one  defaulting 
defendant,  and  striking  out  the  prayer  to  cut 
off  every  interest,  will  not  justify  final  decree 
against  remaining  defendant  as  of  a  date  be- 
fore his  death,  based  on  the  order  pro  confes- 
so.— Id. 

^=»427.   Oonf ormity  to  pleadings,  proofs, 
and  findings. 

See  19  Cent.   Dig.  Equity,  99  1001-1014;    24  Cent. 
Dig.  Fraud.  Conv.  9  966;    27  Cent.  Dig.  Inj.  9  432. 

In  an  action  to  cancel  a  deed  for  a  min- 
ing claim,  plaintiffs  alleged  that  defendant  by 
his  agents  and  employes  had  discovered  a  large 
vein  of  ore  on  the  claim,  which  he  concealed 
from  plaintiffs,  falsel/  representing  that  no  oth- 
er **ore  body  or  vein  of  ore"  existed  on  the 
claim  except  such  as  was  known  to  plaintiffs, 
and  that  plaintiffs*  agent,  who  knew  of  the  ex- 
istence of  said  ore  vein  and  ore  body,  falsely 
and  collusively,  and  for  a  consideration  paid 
by  defendant,  informed  him  of  its  existence, 
and  fraudulently  concealed  such  knowledge  from 
plaintiffs.  The  court  found  that  neither  plain- 
tiffs' nor  defendant's  agents,  nor  any  other 
J>erson,  knew  of  the  existence  of  "any  vein  or 
ode  of  ore'*  in  place  on  the  claim  other  than 
such  as  was  known  to  plaintiffs;  that  no  false 
or  fraudulent  representations  concerning  the 
claim  were  ever  made  to  plaintiffs  or  any  one 
else  by  defendant,  or  by  any  agent  or  employ^ 
of  his;  and  that  no  concealment  of  any  material 
fact  concerning  said  claim  was  ever  made  by 
defendant  or  his  agent.  Held  that,  the  pleader 
having  used  the  terms  "ore  body"  and  "vein  or 
lode  of  ore"  synonymously  in  the  common  par- 
lance of  miners,  and  not  with  reference  to  any 
technical  distinction,  it  could  not  be  contended 
that  the  findings  were  not  responsiye  to  the 
allegations  for  failure  to  find  as  to  the  value 
of  the  "ore  body"  discovered  by  plaintiff*s  agent, 
and  shown  by  him  to  defendant's  agent. — Sj^nnott 
V.  Shaughnessy,  130  U.  S.  572,  9  S.  Ct.  609, 
32  L.  Ed.  1038. 

Kelief  under  a  general  prayer  in  a  bill 
which  states  all  the  facts  should  not  be  denied 
because  it  is  asked  upon  a  different  theory  of 
the  law  than  that  upon  which  a  special  prayer 
for  relief  is  based,  where  both  prayers  are  based 
upon  the  same  facts,  clearly  set  forth  in  the 
bill.  Judgment,  63  P.  48,  10  N.  M.  568,  re- 
versed.—Lockhart  V.  Leeds,  25  S.  Ct.  76,  195 
U.  S.  427,  49  L.  Ed.  263. 


^=»428.  Entry  and  raoord. 

See  19  Cent.  Dig.  Equity,  99  1015-1019. 

Final  decree  nunc  pro  tunc  cannot  be  en- 
tered in  foreclosure  on  a  pro  confesso  order 
where  no  final  decree  has  been  directed. — Cue- 
bas y  Arredondo  v.  Cuebas  y  Arredondo,  32  S. 
Ct.  277,  223  U.  S.  376,  56  L.  Ed.  476. 

^=»429.  Amendnient  ov  modliioation* 

See  19  Cent.  Dig.  Equity.  99  1020-1033. . 

fVom  the  report  of  a  master  in  chancery, 
in  an  action  to  enforce  a  vendor's  lien  based 
on  a  contract  for  the  sale  and  purchase  of 
land  at  a  certain  price  per  acre,  it  was  evident 
that  the  amount  of  the  lien,  as  fixed  by  the  de- 
cree, was  found  by  estimating  the  quantity  of 
land  and  not  by  actual  survey.  Held  that,  on 
the  survey  being  made  and  the  true  quantity  of 
land  ascertained,  the  decree  should  be  made 
to  conform  to  it— Baines  v.  Clarke,  111  U.  "S. 
789,  4  S.  Ct  671,  28  U  Bd.  599. 

A  court  of  equity  can  correct  its  decrees 
during  the  term  in  which  they  are  entered,  and 
one  who,  with  notice  of  the  proceedings,  ac- 
quires an  interest  on  the  faith  of  a  decree, 
takes  it  subject  to  the  possibility  of  its  cor- 
rection or  vacation. — Henderson  v.  Carbondale 
Coal  &  Coke  Co.,  140  U.  S.  25,  U  S.  Ct.  691, 
35  L.  Ed.  332. 

^»430.   Opening  or  Taoating. 

See  19  Cent  Dig.  Equity,  99  1034-1047. 

As  a  general  thing  the  jurisdiction  of  a 
court  over  its  decrees  terminates  with  the  close 
of  the  term  at  which  they  are  rendered,  but 
by  equity  rule  88  an  exception  is  made  where 
no  appeal  lies  to  the  supreme  court  of  the  Unit- 
ed States.— Moelle  v.  Sherwood,  148  U.  S.  21, 

13  S,  Ct.  426,  37  Ix  Ed.  350. 

Where  a  commission  is  appointed  by  the 
court  to  mark  the  boundary  between  two  states 
separated  by  a  river,  a  decree  confirming  their 
report  as  to  the  marking  at  a  certain  bridge, 
leaving  the  rest  of  the  boundary  still  to  be 
marked  and  reported  upon,  is  interlocutory 
merely,  and  may  be  set  aside  on  motion  at  a 
subsequent  term,  for  want  of  proper  notice. — 
State  of  Iowa  v.  Illinois.  151  U.  S.  238,  14  S. 
Ct.  333.  38  L.  Bd.  145. 

^=>4c31,  Oonstraotion   and   operation. 

See  19  Cent  Dig.  Equity,  99  1048-1051. 

Under  Code  Neb.  (  429,  providin^r  that, 
when  a  decree  shall  be  rendered  in  any  court  of 
the  state  for  a  conveyance,  and  the  parties  do 
not  comply  therewith  within  the  specified  time, 
it  shall  have  the  same  effect  as  if  the  convey- 
ance had  been  made  conformable  thereto,  such 
decree  conveys  the  legal  title  as  fully  as  if  the 
conveyance  had  Bieen  made  by  the  parties  them- 
selves.—Langdon  V.  Sherwood,  124  U.  S.  74,  8 
S.  Ct  429,  31  L.  Ed.  344. 

■ 

A  decree  which  establishes  title  in  com- 
plainant carries  with  it  a  right  of  possession  as 
effectually  as  if  it  made  specific  provision  to 
that  effect.— Root  v.  Woolworth,  150  U.  S.  401, 

14  S.  Ct.  136,  37  L.  Ed.  1123.  affirming  decree 
(C.  C.)  Woolworth  v.  Root  40  F.  723. 

^=:>441.   Bill  to  enforce  decree. 

See  19  Cent.   Dig.   Equity,  99  1058-1064. 

A  decree  which  establishes  title  in  complain- 
ant carries  with  it  a  right  of  possession,  as 
effectually  as  if  it  made  specific  provision  to 
that  effect,  and  a  supplemental  and  ancillary  bill 
to  effectuate  the  decree  in  favor  ,of  such  com- 
plainant'a  privy  in  interest  and  estate  may  prop- 
erly pray  to  have  possession  delivered  up.— Root 
V.  Woolworth,  150  I'.  S.  401,  14  S.  Ct.  136, 
37  L.  Kd.  1123,  affirming  decree  (C.  C.)  Wool- 
worth  V.  Root,  40  F.  723. 
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XX.  'BILL  OF  REVXEWk 

^=:»443.  Deorees   reviewable. 

Se«  19   Cent   Dig.    Equity,   S9  1071-1077;    IS  Cent 
Dig.  CourU,  9  494. 

A  decree  entered  in  conformity  with  the 
mandate  of  an  appellate  court,  to  which  the  case 
has  been  appealed,  cannot  be  attacked  by  orig- 
inal bill  on  the  ground  of  errors,  apparent  on 
the  record,  not  involving  the  jurisdiction. — 
Kingsbury  v.  Buckner,  134  U.  S.  650.  10  S.  Ct. 
638,  33  L.  Ed.  1047. 

93»444.   Grounds. 
See  19  Cent  Dig.  Equity,  H  1078-1094. 


— —  In  general. 

See  19  Cent  Dig.  Equity,  9  1078. 

A  subsequent  decision  of  the  federal  Su- 
preme Court,  which  would  have  required  a  dif- 
ferent result  if  its  principles  had  been  applied  in 
reclamation  proceedings  in  a  bankruptcy  court, 
is  not  a  foundation  for  a  bill  of  review  for  er- 
rors of  law  or  new  matter  discovered  since  the 
decree  in  such  proceedings,— 'Scotten  v.  little- 
field,  35  S.  Ct.  125,  235  U.  S.  407.  59  L.  Eel. 
289,  affirming  decree  In  re  A.  O.  Brown  &  Co., 
213  F.  705,  130  C.  O.  A.  219,  which  affirmed 
order  (D.  O.)  In  re  Brown,  213  P.  701. 


—  Errors    and    irregnlarlties. 

See  19  Cent   Dig.  Equity.   99  1079-1090. 

Though  a  decree  in  equity  seta  forth  a  hear- 
ing on  the  pleadings  and  proof  and  awards  re- 
lief, yet  if  a  bill  of  exceptions,  signed  by  the 
court,  and  made  a  part  of  the  record,  shows  that 
the  judge  refused  to  permit  counsel  for  plaintiff 
to  argue  the  cause,  and  allowed  defendant's 
counsel  to  determine  whether  the  case  was  con- 
trolled by  a  prior  decision,  and  refused  to  de- 
cide that  question  himself,  the  decree  on  a  bill 
of  review  by  plaintiff  must  bn  held  for  naught. 
— Bnsminger  v.  Powers.  106  U.  S.  292.  2  S.  Ct. 
643,  27  L.  Ed.  732. 

A  bill  of  review  will  lie  for  errors  in  a  de- 
cree that  are  apparent  on  the  face  of  the  rec- 
ord. Decree.  Lanning  v.  Osborne  (C.  O.)  76  F. 
319,  affirmed.— Osborne  v.  San  Diego  Ijand  & 
Town  Co.  of  Maine.  20  S.  Ct.  880,  178  U.  S. 
22,  44  Lr.  Ed.  961. 

^=9460.   Rigbt  of  review. 

See  19  Cent  Dig.  Equity,  9  1005. 

Speculative  purchasers  of  land  knowing  of  a 
decision  adverse  to  title,  where  their  deed  ex- 
pressly excepted  such  land  in  dispute  if  the 
title  was  not  recovered  in  future  proceedings, 
may  not  maintain  a  bill  of  review  for  newly  dis- 
covered evidence  against  a  purchaser  from  the 
prevailing  party  in  good  faith  and  for  value, 
after  affirmance  by  the  appellate  court.— Hop- 
kins V.  ITebard,  35  S.  Ct  26,  235  U.  S.  287,  59 
L.  Ed.  232,  affirming  decree  194  F.  301.  114  O. 
C.  A.  261. 

^=:»452.   Iilmitations    and    laobes. 

See  19  Cent  Dig.  Bquity,  99  1101-1109. 

Though  a  bill  of  review  must  ordinarily  be 
filed  within  the  two  years  limited  by  Rev.  St.  S 
1008,  for  taking  an  appeal  from  the  decree 
sought  to  be  reviewed,  the  time  during  which 
the  control  of  the  circuit  court  over  the  appeal 
was  suspended  by  an  appeal  which  was  subse- 
quently dismissed  for  failure  of  the  appellants 
to  file  and  docket  the  cause  in  the  supreme  court 
will  not  be  computed  as  a  part  of  the  two  years. 
— Ehisminger  v.  Powers,  108  U.  S.  292,  2  S.  Ct. 
643,  27  L.  Ed.  732. 

The  period  between  a  void  order  vacating 
an  order  made  in  a  foreclosure  suit  giving  cer- 
tain intervening  petitioners  a  lien  prior  to  the 
mortgage  and  an  order  setting  it  aside  cannot  be 
omitted  in  computing  the  time  within  which  the 
mortgagee  might  file  a  bill  to  review  the  original 


order  for  errors  apparent  of  record,  as  he  had  no 
right  to  rely  on  the  validity  of  the  vacating  or- 
der, or  on  the  acquiescence  therein  of  the  peti- 
tioners.—Central  Trust  Co.  V.  Grant  Locomo- 
Hve  Works,  135  U.  S.  207,  10  S.  Ct  730,  34  L. 
Ed.  97. 

The  time  which  elapsed  between  the  tender- 
ing of  a  bill  of  review  to*  the  federal  District 
Court  for  Porto  Rico  for  filing,  and  the  permis- 
sion given  to  file,  should  not  be  counted  in  ap- 
plying the  two  years*  limitation  for  filing  such 
bill,  fixed  by  analogy  to  the  time  allowed  by  law 
fo»  an  appeal  to  the  federal  Supreme  Court— 
Fraenkl  v.  Cerecedo,  80  S.  Ct  322.  216  U.  S. 
295.  54  li.  Ed.  486. 

A  claim  in  reclamation  proceedings  in  a 
bankruptcy  court  cannot  be  held  back  during 
review  by  three  successive  courts  and  then  be 
made  the  subject  of  a  bill  of  review. — Scotten 
V.  Littlefield,  35  S.  Ct.  125,  235  U.  «.  407, 
59  L.  E3d.  289,  affirming  decree  In  re  A.  O. 
Brown  &  Co..  213  P.  705,  130  C.  C.  A.  219, 
which  affirmed  order  (D.  C.)  In  re  Brown«  213 
P.  701. 

<Ss»453.  Leave  to  flle  bill. 

See  19  Cent  Dig.  Bquity.  99  lUO-lUB. 


—  IMseretion  of  eowrt* 

See  19  Cent  Dig.  Bquity.  9  UU. 

f^ermitting  a  bill  of  review  to  be  filed  with- 
out a  previous  payment  of  the  moneys  award- 
ed by  the  decree  sought  to  be  reviewed  is  not 
an  abuse  of  discretion,  where  leave  to  file  was 
conditional  upon  the  furnishing  of  an  indemnity 
bond,  which  was  thereafter  executed.— Fraenkl 
V.  Cerecedo,  30  S.  Ct  322,  216  U.  S.  296.  54 
U  Bd.  486. 


— —  AppIieatioB.    and    vroeeod- 
ings  thereon. 

See  19  Cent  Dig.   Bquity.  99  lllS-lllS. 

Leave  is  properly  refused  to  file  a  bill  of 
review,  which  does  not  assign  any  error  of  law 
appearing  on  the  face  of  the  record,  and  does 
not  allege  any  discovery  of  new  matter  since 
the  rendering  of  the  decree  sought  to  be  review- 
ed.—Nickle  V.  Stuart,  111  U.  S.  776»  4  S.  Ct 
700,  28  U  SM.  599. 


See  19  Cent  Dig.  Bquity.  9  lOM. 

The  objection  that  the  widow  of  the  testa- 
tor's son  should  have  been  made  a  party  to  a 
bill  to  review  a  decree  declaring  that  a  trust 
created  by  the  will  in  favor  oi  the  testator's 
grandchildren    violated    the    rule    against    per- 

Eetuities  is  too  late  when  first  raised  on  the 
earing  of  a  demurrer  to  the  bill  of  review, 
where  the  fact  of  her  existence  does  not  appear 
of  record.  Decree  (1905)  25  App.  D.  C.  291. 
affirmed.— Landram  y.  Jordan,  27  S.  Ct.  17,  203 
U.  S.  56,  51  L.  Ed.  88. 

^=s>464.  Hearing;  and  determination* 

See  19  Cent  Dig.   Equity,   99  1129-U40. 

Where  a  bill  of  review  for  errors  of  law 
of  a  decree  adjudging  the  sale  of  mortgaged 
premises  alleges  the  discovery  of  new  matter, 
such  new.  matter,  if  it  relates  to  the  sale  can- 
not be  considered  in  a  review  of  the  original 
decree,  nor,  as  the  affidavits  disclosing  it  are 
not  a  part  of  the  record,  in  review  of  the  de- 
cree confirming  the  sale.- Shelton  v.  Tan 
Kleeck,  106  U.  S.  532,  1  S.  Ct  491,  27  Ll  Ed. 
269. 

A  defense  of  usury  and  homestead  rights 
are  matters  of  fact  dependent  upon  evidence, 
and  cannot  be  considered  upon  a  bill  of  review 
for  errors  of  law  to  set  aside  a  decree  fore- 
closing a  deed  of  trust  in  the  nature  of  a  mort- 
gage, and,  if  alleged  therein,  are  improperly 
pleaded,  and  will  not  be  regarded  as  admitted 
by  a  demurrer  thereto. — Id. 

If,  ui>on  a  bill  of  review,  it  appears  from 
the  record  that  a  partiy  to  the  cause  was  aerred 
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with  a  subpcvna  and  did  not  plead,  answer,  or 
demur,  the  decree  was  pro  confesso  as  to  him, 
and  the  fact  that  he  was  not  named  in  it  is 
unimportant. — Id. 

The  action  of  a  court  of  equity  in  setting 
aside  the  verdict  of  a  jury  and  substituting  its 
own  findings  for  the  special  findings  of  the 
jury  is  not  reviewable. — Idaho.  &  O.  Lknd  Imp. 
Co.  V.  Bradbury,  132  U.  S.  509,  10  S.  Ct,  177, 
33  L*.  Ed.  433,  affirming  Bradbury  y.  Idaho  & 
Oregon  Land  Imp.  Co.,  2  Idaho  (Hash.)  230, 
10  Pac.  620. 

EQUITY  OF  REDEMPTION. 

See  Mortgages,  ^s>601-597. 

EQUITY  RULES. 

See- 
Appeal  and  Error,  ^s>488,  597.  805. 
Bauity,  €=k>96,  175,  320,  358,  359,  363,  392, 

Federal  Equity  Rules,  see  Courts,  <=s>388. 


EQUIVALENTS. 

See  Patents,  «=>22,  245. 

ERIE  CANAL 

Subject  to  admiralty  jurisdiction,  see  Admiral- 
ty, ^=94. 

ERROR.  WRIT  OF. 

See  Appeal  and  ESrror. 

ESCAPE 

See  19  Cent  Dig.  Escape. 

See  Obstructing  Justice. 

Ground  for  dismissal  of  appeal,  see  Criminal 

Law   ^s>1131. 
Instruction  relating  to  effect,  see  Criminal  Law» 

^s»778. 


ESCHEAT. 


Scope-Note. 

[INCLUDES  reversion  of  property,  real  or  personal,  to  the  state,  for  want  of  persons 
legally  competent  to  hold  or  take  It;  and  conveyftnee,  release,  and  enforcement  of  the 
rights  of  the  state. 

[For  related  matters  under  other  topics^  —  cross -referancas  aftar  analysis.! 

Analysis. 

3.  Property  subject  to  escheat. 
6.  Enforcement. 

Cross-References. 


Disabilities  of  aliens  as  to  ownership  of  prop- 
erty, see  Aliens,  ^=»5-13. 

Due  process  of  law,  see  Constitutional  Law, 
€5>278. 


Jurisdiction  of  probate  court  to  enforce  escheat, 

see  Courts,  ^=s>198. 
Subject  and  title  of  statutes,  see  Statutes, 

115. 
Territorial  laws,  see  Statutes,  ^s»54. 


^=93*  Property  subject  to  eaolieat. 

See  19  Cent.  Dig.  Escheat.  81  3-6. 

The  fact  that  all  the  property  of  saidf  cor- 
poration was  held  by  individuals  in  trust  for 
the  corporation  did  not  prevent  the  title  from 
escheating  according  to  the  intent  of  said  acts. 
— Late  Corporation  of  Church  of  Jestfs  Christ 
of  Latter-Day  Saints  v.  United  States,  136  U. 
S.  1,  10  S.  Ct.  792,  34  L.  Ed.  478,  affirming 
United  States  v.  Church  of  Jesus  Christ  of 
Latter-Day  Saints,  5  Utah,  361,  15  Pac.  473. 

Act  Cong.  July  1,  1862,  provided  that  no 
religious  or  charitable  corporation  in  the  ter- 
ritories should  hold  real  estate  exceeding  $50,- 
000  in  value,  and  that  all  real  estate  held  by 
any  such  corporation  contrary  to  such  act 
should  escheat  to  the  United  States.  The  title 
of  all  the  real  estate  acquired  by  such  corpora- 
tion in  Salt  I^ake  City  remained  in  the  United 
States  as  part  of  the  public  domain  until  No- 
vember 21,  1871,  when  it  was  entered  by  the 
mayor  of  said  city  under  Act  Cong.  March  2, 
1867.  known  as  the  "Town-Site  Act.'*  Held. 
that  on  the  dissolution  of  the  corporation  all 
of  its  real  estate  in  such  city  except  a  block 


used  for  public  purposes  reverted  to  the  United 
States.— Id. 


EnforceBMnt. 

See  19  Cent  Dig.  Bscheat,  81  7-17,  24. 

Const.  Tex.  1869,  providing  that  the  comp- 
troller of  public  accounts  should  take  charge  of 
all  escheated  property,  and  keep  an  actual  ac- 
count of  all  moneys  paid  into  the  treasury, 
and  of  all  lands  escheated  to  the  state,  did  not 
affect  or  repeal  Act  March  20,  1848,  providing 
for  a  judgment,  to  be  rendered  upon  due  allega- 
tion and  proof,  and  after  notice  to  all  persons  in- 
terested, ascertaining  and  declaring  that  land 
has  escheated  to  the  state,  and  vesting  in  the 
state  the  title  to  the  land.— Hamilton  v.  Brown, 
161  U.  S.  256,  16  S.  Ct.  585,  40  L.  Ed.  691. 

When,  in  proceedings  for  the  escheat  of 
land  upon  the  death  of  the  former  owner,  the  pe- 
tition describes  the  land,  gives  the  name  of  the 
former  owner,  and  alleges  that  he  died  intestate 
and  without  heirs;  that  no  letters  of  admin- 
istration upon  the  estate  have  been  granted; 
that  there. IS  no  tenant  or  person  in  actual  or 
constructive    possession   of  the  land,   nor   any 
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person,  known  to  the  petitioner,  claiming  an  es- 
tate therein;  and  that  the  land  has  escheated 
to  the  state  of  Texas, — and  an  order  of  notice 
to  all  persons  interested  in  the  state  has  been 
published  as  required  by  the  statute,  and,  after 
a  hearing  of  all  who  appear  and  plead,  judgment 
is  entered,  describing  the  land,  and  declaring 


that  it  has  escheated  to  the  state,— the  judg- 
ment is  conclusive  evidence  of  the  state's  tide 
in  die  land,  not  only  against  any  tenants  or 
claimants  having  actual  notice  by  scire  facias, 
or  having  appeared  and  pleaded,  but  also  against 
all  other  persons  interested  in  the  estate  and 
having  constructive  notice  by  publication.— Id. 


ESCROWS. 

Scope-Note. 

[INCLUDES  deeds,  bonds,  and  other  obligatory  writings  delivered  to  a  person  not  a 
party  thereto,  to  be  held  by  him  until  the  performance  of  a  specified  condition  or  the  hap- 
pening of  a  certain  contingency,  and  then  to  be  delivered  to  the  grantee  or  obligee;  and 
rights,  duties,  and  liabilities  of  parties  to  such  instruments  and  of  the  depositaries,  as  af- 
fected by  the  delivery  thereof  as  escrows  and  the  final  delivery.] 


Analysis. 

10.  Delivery  by  depositary. 

14.  Unauthorized  or  wrongful  delivery  by  depositary. 


^=»10.  DellTery  by  depositary. 

Se«  19  Cent  Dig.  BscrowSp  i  15. 

Where  a  trustee  holding  negotiable  bonds 
of  a  county  in  escrow,  and  vested  with  discre- 
tion to  determine  when  a  condition  precedent 
to  their  delivery  has  been  performed,  so  de- 
cides, and  delivers  the  bonds,  the  county  cannot 
defend  against  them  in  the  hands  of  bona  fide 

gurdiasers  on  the  ground  that  the  condition 
ad  not  in  fact  been  performed.  Decree,  Mercer 
County  V.  Provident  Life  &  Trust  Co.,  72  F. 
623.  19  C.  C.  A.  44,  reversed.--Provident  life 
&  Trust  Co.  of  Philadelphia  v.  Mercer  County, 
Ky.,  18  S.  Ot.  788,  170  U.  S.  593,  42  L.  Ed. 
115& 


^=>14.  UnAnthorised  or  wtoi&k'vI  4eliT« 
ery  by  depositary. 

See  19  Cent.  Dig.  Escrows,  88  17-20 ;   16  Cent.  Dig. 
Deeds,  8  131. 

A  memorandum  indorsed  by  the  cashier  of  a 
bank  on  an  envelope  containing  a  contract  for 
the  sale  of  land  and  the  vendees  check,  stating 
that  they  were  held  in  escrow  until  a  specified 
date,  pending  the  furnishing  of  an  abstract  of 
title,  etc.,  is  not  a  complete  agreement,  and 
the  bank  must  answer  to  the  vendors  if  it  tarns 
over  the  check  or  its  equivalent  to  the  vendee, 
while  the  vendors  were  doing  all  they  were  re- 
quired to  do  under  the  contract  to  make  a  good 
title.— Citizens*  Nat  Bank  of  Roawell  ▼.  Davis- 
son,  33  S.  Ct  625,  229  U.  S.  212,  67  L.  Ed. 
1163,  Ann.  Cas.  1915A,  272,  affirming  Judg- 
ment Davisaon  v.  Citizens'  Nat  Bank,  1^  P. 
304,  16  N.  M.  689. 


ESTATES. 

Scope-Note. 

[INCLUDES  nature  and  incidents  of  interests  In  real  or  personal  property  in  general, 
and  of  estates  in  fee  or  absolute  ownership;   and  union  or  merger  of  estates. 
[For  ralated  mattars  undar  othar  topics,  saa  cross -raferancaa  following.] 


Cr  OSS-References, 


Bankrupts*  estates,  see  Bankruptcy. 

Created  by  deed,  see  Deeds,  ^=»121-124. 

Created  by  will,  see  Wills,  <e=»592-627. 

Decedents*   estates,   see — 
Descent  and  Distribution. 
Executors   and  Administrators. 
WilU. 

Insolvents*  estates,  see  Insolvency.    . 

Restrictions  on  creation  of  perpetuities,  see  Per- 
petuities. 

Subject  to  dower,  see  Dower,  ^S9ll,  12. 


See— 
Curtesy. 
Dower. 
Homestead. 
Landlord  and  Tenant 
Life  Estates. 
Remainders. 
Tenancy  in  Common. 
Trusts,  «=s>139,  14a 
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^=^7.   Conditional  feo. 

See  19  Cent.  Dig.  Estates.  8  7. 


By  antenuptial  settlement,  a  person  convey- 
ed land  to  his  brother  in  trust  for  his  intended 
wife  for  life,  with  remainder  to  the  child  or  chil- 
dren of  the  intended  marriage,  if  any,  and,  in 
case  she  died  childless,  remainder  to  another  per- 
son for  life,  with  reversion  over  to  the  grantor. 
After  the  marriage,  and  before  the  birth  of  any 
children,  the  trustee  and  the  other  cestui  que 
trust  conveyed  the 'land  to  the  wife,  for  the 
purpose,  as  stated  in  the  deed,  of  determining '  Construction  of  wills,  see  Wills,  $=:>604,  605. 


the  trust,  the  husband  witnessing  the  deed. 
Held,  that  the  title  so  vested  in  the  wife  that 
she  was  bound  by  a  trust  deed  of  the  property 
afterwards  made  by  her.— Knight  v.  Paxton, 
124  U.  S.  552,  8  S.  Ct.  592,  31  L.  Ed.  518,  af- 
firming decree  (C.  C.)  Paxton  v.  Marshall,  18  F. 
361. 


ESTATES  TAIL 

See  19  Cent.  Dig.  Estates  Tall. 


ESTOPPEL. 

Scope-Note. 

[INCLUDES  preclusion  of  persons  from  asserting  or  denying  matters  of  fact,  rights, 
or  claims  contrary  to  or  inconsistent  with  previous  allegations,  admissions,  denials,  acts, 
or  conduct  of  the  same  persons  or  those  under  whom  they  claim ;  nature  and  grounds  of 
such  preclusion;  operation  and  effect  of  estoppel  as  to  rights  and  titles  subsequently  ac- 
quired as  well  as  those  previously  existing;  pleading  estoppel;  and  evidence  relating 
thereto. 

[For  related  matters  under  other  topics,  see  cross-references  after  analyaiaj 

Analysis. 
I.  By  Record. 

«=»  2.  Judicial  records  in  general. 
3.  Pleadings. 

II.  By  Deed. 

(A)  Creation  and  Operation  in  Generai*. 

«=»  20.  Grounds  of  estoppel. 

22.  Recitals. 

23.  Covenants. 

27.  Grantors  or  mortgagors  and  privies. 

28.  Effect,  as  against  heir,  devisee  or  donee,  of  covenant  of  an- 

cestor, or  donor. 

29.  Grantees  or  mortgagees. 

32.  Matters  precluded. 

33.  Estoppel  against  estoppel. 

(B)  Estates  and  Rights  Subsequenti^y  Acquirep. 

^=»36.  Instruments  operating  on  title  subsequently  acquired. 
38.  Conveyances  with  covenants. 

III.  Equitable  Estoppel. 

(A)  Nature  and  Essentiai^s  in  Generai^ 
^=>  64.  Knowledge  of  facts. 

68.  Prejudice  to  person  setting  up  estoppel. 

62.  Estoppel  against  public,  government,  or  public  officers. 

(B)  Grounds  o^  Estoppei*. 

«=»  66.  Possession  or  acts  of  ownership  under  title  or  claim. 

67.  Claim  under  written  instrument. 

68.  Claim  or  position  in  judicial  proceedings. 

69.  Testimony  as  witness. 

70.  Failure  to  assert  title  or  right. 

72.  Acts  making  injury  possible  as  between  actor  and  another 

equally  blameless. 

73.  Clothing  another  with  apparent  title  or  authority. 
75.  Personal  property. 
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III.  Equitable  Estoppel — Continued. 

(B)  Grounds  of  Estoppel — Continued. 

«=»77.  Dealing  with  person  asserting  title  or  exercising  authority. 

78.  Contracts. 

79.  Stipulations  and  consents  in  judicial  proceedings. 

81.  Requests. 

82.  Representations. 

87.  Relying  and  acting  on  representations. 

89.  Acquiescence. 

92.  Acceptance  of  benefits. 

93.  Permitting  improvements  or  expenditures. 

94. Permitting  sale  or  mortgage  of  property. 

95.  Silence. 

(C)  Persons  Affected. 

^=»  97.  Persons  to  whom  estoppel  is  available. 

(D)  Matters  Precluded. 

[No  paragraphs  or  references  in  this  Digest.     But  see  19  Gent.  Dig.  Bstop.  || 
291-296.] 

(E)  Pi^EADiNG,  Evidence,  Trial,  and  Review. 

109.  Pleading  as  defense. 

110.  Necessity. 

Cross-References, 
See  Election  of  Remedies. 


I.  BY  RECORD. 

By  judgment,  see  Judgiient,  «=s»541-632,  643- 
750. 

^=»2.  Jndiolal  records  in.  ceneral. 

See  19  Cent.  Dig.  Estop.  8  1* 

Defendant  purchased  an  undivided  half  of 
land,  and  her  husband  afterwards  purchased  the 
other  half.  A  deed  of  the  whole,  reco{?nizing 
their  separate  interests,  was  executed,  but  not 
recorded.  Both  joined  in  a.  conveyance  of  the 
husband's  half,  defendant's  acknowledgment  be- 
ing for  relinquishment  of  dower;  and  at  that 
time  another  deed  of  the  whole  was  procured 
from  their  grantor,  running  directly  to  both. 
After  the  husband  s  death  defendant  brought 
suit  against  the  husband's  vendee  to  quiet  her 
title  to  a  half,  and  to  have  a  tax  title  declared 
to  be  for  the  benefit  of  herself  and  the  vendee, 
and  obtained  a  decree  accordingly;  and,  in  an- 
other suit  by  her  and  the  vendee  as  co-owners, 
they  obtained  a  decree  rectifying  their  title 
dceos,  and  vesting  the  title  in  defendant  and  a 
purchaser  from  such  vendee,  //c/d,  that  de- 
fendant could  not  claim  an  estate  in  the  whole 
tract  by  entirety.— Hunt  v.  Blackburn,  128  U. 
S.  464,  9  S.  Ct.  125,  32  L.  Ed.  488. 

^=»3.   Pleadincs. 

See  19  Cent.  Dig.  Estop.  88  2-6.  7. 

Where,  in  an  answer  by  one's  attorney  in  a 
suit  brought  in  a  state  court,  the  place  of  resi- 
dence of  the  defendant  is  inadvertently  misstat- 
ed, this  answer  does  not  create  an  estoppel  from 
alleging  and  proving  the  true  residence  on  peti- 
tion for  removal  of  the  cause  to  the  circuit 
court  of  the  United  States.— Carson  v.  Hyatt, 
118  U.  S.  279,  6  S.  Ct.  1050.  30  L.  Ed.  167. 

Defendant  was  a  surety  of  the  assignee  in 
insolvency  of  his  son,  and  was  described  in  the 
bond,  as  "of  Reading,  in  the  county  of  Middle- 
sex," Mass.  Afterwards  defendant  attached  the 
goods  of  his  insolvent  son  in  New  Orleans,  and 
was  described  in  the  petition  as  '^residing  in  the 
state  of  Massachusetts."  The  petition  was  not 
signed  by  him,  but  by  his  attorney  in  New 


Orleans.  KeXd^  that  these  words  were  merdy 
descriptive,  and  did  not  estop  defendant,  on  a 
motion  to  remove  the  cause  to  the  federal  court, 
to  deny  that  he  was  a  citizen  of  Massachusetts, 
where  it  does  not  appear  that  the  party  seek- 
ing the  removal  acted  on  such  statements  to  his 
prejudice.— Reynolds  v.  Adden,  136  U.  S.  348, 
10  S.  Ct.  843,  34  L.  Ed.  360. 

A  plea  stating  that  a  judgment  for  a  cer- 
tain amount  has  been  recovered  against  the 
party  making  the  plea  does  not  estop  him  from 
claiming,  on  appeal  from  such  judgment. 'that 
the  amount  recovered  is  excessive. — City  or  New 
Orleans  v.  Whitney,  138  U.  S.  505,  11  S,  Ct. 
428,  34  L.  Ed.  110^:  modifying  decree  Whitney 
V.  aty  of  New  Orleans  (C.  CO  43  F.  215. 

II.  BY  DEED. 

Estoppel  of  tenant  to  dispute  title  of  landlord, 
see  Landlord  and  Tenant,  ^=»62,  63. 

(A)  CREATION  AND  OPERATION  IN 

GENERAL. 

^=^20.   Grounds  of  estoppel* 

See  19  Cent.  Dig.  Estop.  88  16-60. 

^=>22.  — — •  Recitals. 

See  19  Cent.  Dig.  Eetop.  81  27-a;    15  Cent  Dig. 
Guard.  &  W.  8  628. 

A  provision  in  a  deed  of  trust  that  on  fore- 
closure the  terms  of  the  sale  shall  be  the  amount 
due  on  the  note  and  the  expenses  of  the  sale  in 
cash,  and  the  balance  on  a  credit  of  12  and  18 
months,  is  not  such  an  admission  that  the  value 
of  the  property  is  in  excess  of  the  debt  as  will 
estop  the  mortgagee  who  has  purchased  at  fore- 
closure sale  from  maintaining  an  action  for  the 
deficiency.— Shepherd  v.  May,  116  U.  S.  505»  6 
S.  Ct.  119,  29  L.  Ed.  456. 


— —  CoTeiuuits. 

See  19  Cent  Dig.  Estop.  88  62-60.      . 

Where  a  person  binds  himself  by  contract 
to  sell  land  which  be  does  not  own,  bat  the  titie 
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to  which  he  afterwards  acquires  and  conveys  by 
general  warranty  to  the  person  to  whom  he  con- 
tracted to  sell,  he  cannot,  in  ejectment  based  on 
the  title  so  conveyed,  set  up  that  he  had  no  title 
at  the  time  he  agreed  to  sell. — Ryan  v.  United 
States,  136  U.  S.  68,  10  S.  Ct  913,  34  L.  Ed. 
447. 

A  conveyance  by  one  whose  land  has  been 
confiscated,  under  Act  Cong,  July  17,  1863,  of 
his  remainder,  with  a  covenant  of  seisin  and 
warranty,  estops  him,  and  those  claiming  under 
him,  from  asserting  title  to  the  premises,  as 
against  the  grantee. — Jenkins  v.  Collard,  145  U. 
S.  546,  12  S.  Ct  868,  36  L.  Ed.  812,  distin- 
guishing Wallach  v.  Van  Riswick,  92  U.  S..  202, 
23  L.  Ed.  473. 


or 


movteacors      and 


Grantors 
priTios. 

Bee  19  Cent  Dig.  Estop.  81  63-67. 

Where  a  patent  has  been  issued  by  the  Unit- 
ed States,  on  the -supposed  compliance  of  the 
patentees  with  all  the  requirements  of  the  act, 
the  heirs  of  such  patentees,  and  their  grantees, 
deriving  their  title  through  such  patent,  are  es- 
topped to  set  up,  to  the  prejudice  of  any  grantee 
of  theirs,  that  any  of  the  requisites  for  the  com- 
pletion of  such  patent  are  wanting. — Brazee  v. 
Schofield,  124  U.  S.  495,  8  S.  Ct  604,  31  L.  Ed. 
484. 

^=»28.  Effeot,  as  asalnst  kolr,  dovisoo,  or 
donee,  of  ooTonant  of  ancestor 
or  donor. 

Bee  19  Cent  Dig.  Estop.  8  68. 

An  heir  is  not  estopped  from  claiming  land 
which  his  ancestor  had  fraudulently  conveyed 
with  covenants  of  warranty,  where  the  heir  has 
never  accepted  the  succession  of  his  ancestor, 
and  does  not  claim  title  through  hiin.— City  of 
New  Orleans  v.  Whitney,  138  U.  S.  595,  11  S. 
Ct  428,  34  L.  Ed.  1102,  modifying  decree  (C. 
C.)  Whitney  v.  City  of  New  Orleans,  43  F.  215. 

^=»29.  Grantees  or  mortcagees. 

See  19  Cent  Dig.  Estop.  (8  69-73;    46  Cent  Dig. 
Tresp.   to  T.  T.   |  14. 

A  grantee  is  not  estopped  by  the  acceptance 
of  a  deed  poll  of  a  life  estate  from  denying  the 
title  of  his  grantor  and  acquiring  a  superior  one. 
—Robertson  v.  Pickrell,  109  U.  S.  608,  3  S.  Ct 
407,  27  L.  Ed.  1049. 

^=»32.  Matters  preelnded* 

See  19  Cent.  Dig.  Estop.  8  81. 

The  validity  of  a  decree  for  the  sale  of  an 
infant's  real  estate  for  purposes  of  reinvest- 
ment, and  of  the  order  appointing  a  trustee  to 
make  the  sale,  and  of  the  bond  reciting  the  due 
appointment  of  such  trustee,  executed  to  secure 
the  faithful  discharge  by  him  of  his  duties,  is 
not  open  to  question  by  one  who  voluntarily 
became  a  suret^^  upon  the  bond,  thereby  en- 
abling his  principal  to  obtain  the  proceeds  of 
the  sale.— (1910)  United  States  v.  Iktorse,  31  S. 
Ct  37,  218  U.  S.  493,  54  L.  Ed.  1123,  21  Ann. 
Cas.  782,  reversing  judgment  (1908)  31  App. 
D.  0.  433. 

The  acceptance  of  a  lease  does  not  estop  the 
iicceptor  from  enforcing  specific  performance  of 
the  lessor's  alleged  contract  to  sell  the  land, 
where  the  lease  provided  that  it  should  not  affect 
the  rights  of  either  party. — Gutierrez  del  Arroyo 
V.  Graham,  33  S.  Ct  248,  227  U.  S.  181,  57  L. 
Ed.  472. 

^=»33.  Estoppel  asalnst  estoppel. 

See  19  Cent  Dig.  Estop.  8  82. 

Conceding  that,  where  one  owned  land  ad- 
joining a  navigable  river  and  dedicated  a  street 
through  the  same  to  the  shore  by  filing  a  plat 


thereof,  a  covenant  is  implied  by  estoppel  that 
the  street  should  be  extended  through  any  after- 
acquired  land  thereafter  owned  by  the  party  or 
those  claiming  under  him,  if  necessary  to  reach 
the  shore,  the  state,  in  whom  the  public  right  to 
the  easement  in  the  street  exists,  could  not  as- 
sert the  same  against  its  grantor  of  land  under 
water  which  the  grantor  was  authorized  to  fill 
up  along  the  shore  in  front  of  the  original  plat, 
as  the  latter  grant  gives  rise  to  an  estoppel 
against  the  state  which  would  defeat  the  estop- 
pel arising  from  the  dedication.— City  of  llobo- 
ken  V.  Pennsylvania  R.  Co^  124  U.  S.  656,  8  S. 
Ct  643,  31  L.  Ed.  543,  affirming  judgment  (C. 
C.)  16  F.  816. 

(B)  ESTATES  AND  RIGHTS  SUBSE- 
QUENTLY ACQUIRED. 

^»36.  Instruments    operating    on    title 
subsequently  aeqnired. 

See  19  Cent  Dig.  Bstop.  |8  91-100;    27  Cent   Dig. 
Indem.  8  86. 

$s>38.  ^^-  ConToyanoes  uritli  eovenants. 

See  19  Cent.  Dig.  Betop.  (9  99-107. 

Covenants  of  warranty  in  a  deed  of  the 
grantor's  **right,  title,  and  interest  in  and  to" 
certain  described  premises  will  not  convey  an 
after-acquired  title,  where  the  deed  contains  no 
recital  as  to  the  character  of  his  title. — ^Hanrick 
V.  Patrick,  119  U.  S.  156,  7  S.  Ct.  147,  30  L.  Ed. 
396. 

An  habendum  in  a  deed,  ''to  have  and  to 
hold  to  him,  the  said  [grantee],  his  heirs  and  as- 
signs, forever,  free  from  the  just  claim  or  claims 
of  any  or  all  persons  whomsoever,  claiming  or 
to  claim  the  same,"  is  a  general  warranty;  and 
a  title  subsequently  acquired  by  the  grantor 
passes  to  the  grantee  by  estoppel.— Miller  v.  Tex- 
as &  P.  Ry.  Co.,  132  U.  S.  662,  10  S.  Ct.  206, 
33  L.  Ed.  487. 

A  conveyance  to  the  grantor  of  land  sub- 
sequent to  his  deed  to  another  with  warranty 
inures  to  the  benefit  of  his  grantee. — Ryan  v. 
United  States,  136.  U.  S.  68,  10  S.  Ct  913,  34 
L.  Ed.  447. 

A  statement  in  a  mortgage  that  the  mortga- 
gor was  the  owner  of  the  land,  with  a  provision 
in  the  deed  made  under  foreclosure  that  the 
mortgagor  remains  bound  to  guarantee  the  title, 
estops  the  mortj^agor,  acquiring  the  title  to  a 
parcel  embraced  in  the  description,  from  denying 
that  he  had  a  right  to  dispose  of  the  property 
conveyed. — Veve  y  Diaz  v.  Sanchez,  33  S.  Ct 
36,  226  U.  S.  23:4,  57  L.  Ed.  201. 

m.  EQUITABZ.E  ESTOPPEI.. 

Implied   ratification    by    principal    of   acts    of 
agent,  see  Principal  and  Agent,  ^s»168-171. 

Of  particular  daaaei  of  persons,  or  persons  in 
particular  relations* 
See- 
Assignment,  ^=»68. 
Banks  and  Banking,  ^=9248. 
Corporations,  ^=»388. 
Husband  and  Wife,  ^=9129. 
Landlord  and  Tenant,  ^=>62,  63. 
Partnership,  ^=9156. 
Waters  and  Water  Courses,  ^=»200. 

To  assert  or  deny  particular  facts,  rights,  claims, 

or  liahilities. 

See- 
Assignments  for  Benefit  of  Creditors,  ^=»297. 
Banks  and  Banking,  <d=s>113,  248. 
Cancellation  of  Instrument,  ^=»18. 
Chattel   Mortgages,   ^=975. 
Commerce,  ^s»87. 
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See- 
Constitutional  Law,  ^=»43. 
Corporations,  «=s>34,  104,  388,  425. 
Hn8t)and  and  Wife,  e=»l29. 
Insurance,  <e=»141.  372-401,  554-560,  755. 
Landlord  and  Tenant,  <d=s>62,  63. 
Municipal  Corporations,  ^=»488,  489. 
Partnership,  «=»33-37,  365. 
Patents,  €=»129. 
Principal  and  Surety,  ^=»129. 
Public  Lands,  ^=5>116. 
Vendor  and  Purchaser,   ^=»189. 
'Waters  and  Water  Courses,  €=»200. 

To  maintain  or  oppose  pariioular  remediei  or 

defenses. 

See- 
Appeal  and  Error,  «=»153-166.  881-884. 
Courts,  ^=>37. 
Criminal  Law,  ^s»1137. 
Sales,  <$=»121. 
Specific  Performance,  ^s»101. 

(A)  NATURE  AND  ESSENTIALS  IN  GEN- 
ERAL. 

^=>54.  Knowledge  of  facts. 

See  19  Cent.  Dig.  Estop.  §§  128-186. 

The  fact  that  a  railroad  company,  under  a 
misapprehension  ,of  its  legal  rights,  accepted  a 
deed  of  the  right  to  construct  its  road  over  a 
person's  ditch,  and  paid  him  therefor,  does  not 
estop  it  to  deny  afterwards  that  he  had  any  ti- 
tle that  could  be  set  up  against  its  own.— Bybee 
V.  Oregon  &  C.  R.  Co.,  139  U.  S.  663,  11  S.  Ct. 
641,  35  L.  Ed.  305,  affirming  judgment  (C.  C.) 
26  P.  586. 

^=»58.  Prejndloe    to   person,   setti&s   up 
estoppel. 

See  19  Cent.  Dig.  Estop.  ||'144.  145. 

In  a  suit  for  the  infringement  of  a  patent, 
the  plaintiff  set  up  an  estoppel  of  defendant  to 
dispute  the  validity  of  the  patent  by  reason  of 
the  fact  that  he  had  disclosed  his  secret  to  de- 
fendant upon  the  Latter's  promise  to  take  no 
advantage  of  it  without  plaintiff's  consent.  It 
was  shown  that  when  he  disclosed  the  alleged 
secret  he  neither  had  a  patent  nor  intended  to 
apply  for  one,  and  that  be  afterwards  procured 
a  patent  to  guard  against  any  violation  of  de- 
fendant's promise.  Held,  that  there  was  no 
estoppel  upon  defendant  because  plaintiff  did 
not  rely  upon  the  promise  to  his  injury. — Leg- 
gett  V.  Standard  Oil  Co.,  149  U.  S.  287,  13  S. 
Ct  902,  37  L.  Ed.  737,  affirming  (G.  C.)  38 
F.  842. 

Declarations  by  the  judgment  debtor  sub- 
sequent to  a  judicial  sale  of  his  interest  in  a 
mining  claim,  showin)^  his  acquiescence  in  such 
sale,  will  not  estop  him  from  thereafter  assert- 
ing the  invalidity  of  such  sale  as  against  per- 
sons who  leased  the  property  from  the  sheriff 
with  an  6ption  to  purchase,  who  had  equal 
means  of  information  as  to  the  invalidity  of 
the  sale,  and  whose  action  in  closing  their  op- 
tion was  not  induced  by  such  declarations. 
Judgment,  Dye  v.  Crary  (N.  M.  1906)  85  P. 
1038,  9  L.  R.  A.  (N.  S.)  1136,  affirmed.— Crary 
V.  Dye,  28  S.  Ct  360,  208  U.  S.  515,  52  L.  E>d. 
595. 

$=:>62.  Estoppel  against  public,  goTem- 
ment,  or  public  officers. 

See  19  Cent  Dig.  Estop.  Sfi  151-153;  12  Cent.  Dig. 
Corp.  {  82;  86  Cent  Dig.  Mun.  Corp.  8fi  379.  632,  682, 
918. 

The  fact  that  the  mayor  of  a  city,  as  a 
member  of  the  state  board  of  tide  land  com- 
missioners, participated  in  a  survey  by  which 
certain  lands  were  excluded  from  the  city,  and 
that  the  city  by  ordinances  approved  the  sur- 
vey and  maps  in  accordance  therewith — all  such 
acts  lieing  prior  to  a  confirmation  of  the  city's 
title  to  the  Kind— did  not  estop  the  city  from 
claiming   the    land.     Judgment,    United   Land 


Ass'n  V.  Pacific  Imp.  Co.  (1902)  09  P.  1064. 
139  Cal.  370,  afiirmed.— United  Land  Ass'n 
V.  Abrahams,  28  S.  Ct  569,  208  U.  8.  614.  52 
L.  Ed.  645. 

(B)    GROUNDS    OF   ESTOPPEL. 

Recognition  of  title  as   affecting  adverse  pos- 
session, see  Adverse  Possession,  ^=»  50. 

^:»66«  Possession  or  aeta  of  owaomkip 
under  title  or  claim. 

See  19  Cent.  Dig.  Estop.  9S  169-162. 

A  railroad  company  in  1858  entered  into  an 
agreement  with  plaintiff,  whereby,  in  considera- 
tion of  the  permission  to  use  certain  lands  of 
plaintiff  on  the  Mississippi  river  opposite  St. 
Louis  for  terminal  purposes,  it  agreed  to  give 
plaintiff  all  its  business  of  transporting  across 
the  river  at  such  point;  and  in  pursuance  of 
such  contract  extensive  terminal  facilities  were 
constructed  and  the  contract  was  carried  out  by 
the  railroad  until  1862,  when  defendant  railway 
company  took  a  conveyance  of  all  its  property 
and  franchises.  Defendant  took  possession  with 
the  tacit  consent  of  the  plaintiff,  and  treated 
the  contract  as  of  full  force  and  binding  on  it 
until  1880,  when  possession  of  the  land  was 
surrendered  to  plaintiff.  There  was  never  any 
demand  by  plaintiff  for  rent.  Held,  that  the 
relations  between  the  parties  were  not  those  of 
landlord  and  tenant,  nor  was  the  defendant  lia- 
ble on  the  contract  as  an  assignee,  but  by  its 
conduct  must  be  considered  in  equity  to  have 
adopted  the  contract  and  to  be  bound  by  it,  and 
for  a  breach  of  the  same  a  recovery  might  be 
had  by  intervention  in  a  suit  against  defendant 
to  foreclose  a  mortgage  of  its  property. — Wig- 
gins Ferry  Co.  v.  Ohio  &  M.  Ry.  Co.,  12  S. 
Ct.  188.  142  U.  S.  390,  35  L.  Ed.  1055. 

One  who  held  possession  of  propertv  as 
managing^  director  of  a  corporation,  not  deny- 
ing its  right  to  possession,  cannot  dispute  its 
title  thereto,  in  ejectment,  after  expiration  of 
his  term.— Seymour  v.  Slide  &  '^nur  Uold  Mines, 
153  U.  S.  523,  14  S.  Ct.  847,  38  U  Ed.  807. 

^=>67*  Claim  nnder  written  Instramemt. 

See  19  Cent  Dig.  Bstop.  88  163,  164. 

No  estoppel  to  claim  that  a  morrtgage  binds 
only  the  crops  results  from  including  su3i  mort- 
gage among  incumbrances  in  an  application 
for  registration  of  a  possessory  title,  where  it 
is  merely  a  statement  of  a  condition  of  the 
record  title.— Gallardo  v.  Noble,  35  8.  Ct  280. 
236  U.  S.  135,  59  L.  Ed.  503. 

^=>68.  Claim  or  position  in  jndieial  pro- 
oeedinsa* 

Se^  19  Cent.  Dig.  Estop.  88  166-169. 

Where  an  application  to  the  land  depart- 
ment for  a  grant  of  swamp  lands,  based  on  a 
list  of  the  same,  is  contested  on  the  sole  ground 
that  the  land  department  had  no  jurifidiction 
to  consider  it,  the  contestant  is  not  thereby 
estopped  to  raise  any  other  objection  to  the  list. 
— Buena  Vista  County  v.  Iqwa  Falls  &  S.  C. 
R.  Co.,  112  U.  S.  165,  5  S.  Ct  84.  28  L.  Ed. 
680. 

In  an  action  at  law  upon  a  writing  purport- 
ing to  be  a  contract  the  exclusion,  upon  plain- 
ti^s  objection  to  its  competency,  of  certain 
parol  evidence  showing  that  the  writing  was 
never  intended  to  be  a  binding  contract,  estops 
him,  in  a  subsequent  suit  in  equity  to  enjoin 
the  prosecution  of  his  action,  from  asserting 
that  the  defense  made  by  this  evidence  could  or 
should  be  availed  of  at  law;  and  the  equity 
court  will  receive  the  evidence,  in  order  to  pre- 
vent the  accomplishment  of  a  fraud. — Micnels 
V.  Olmstead,  157  U.  S.  198,  15  S.  Ct  580,  39 
L.  Ed.  671. 

In  a  suit  to  enforce  a  trust  claimed  to  re- 
sult upon  the  failure  of  an  express  trust  cre- 
ated by  deed,  parties  claiming  under  the  tros- 
tees  will  not  be  permitted,  in  contradiction  to 
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the  position  always  taken  and  acted  on  by  them, 
to  assert  that  the  trust  expressed  in  the  deed 
was  Yoid,  and  that  the  plaintiffs  are  barred,  by 
laches  or  otherwise,  from  enforcing  the  result- 
ing trust  which  would  then  have  arisen  imme- 
diately on  the  execution  of  the  deed.— Hopkins 
V.  Grimshaw,  17  S.  Ct.  401,  165  U.  S.  342,  41 
L.  Ed.  739. 

A  plaintiff  is  estopj;)ed  to  urge  that  a  de- 
fense which  was  excluded  upon  his  objection 
was  involved  in  the  action  and  concluded  b:^  the 
judgment.  Judgment,  Kirven  v.  Virginia- 
Carolina  Chemical  Co.  (1907)  58  S.  B.  424,  77 
S.  C.  493,  affirmed.— Virginia-Carolina  Chemi- 
cal Co.  V.  Kirven,  30  S.  St.  78»  215  U.  S.  252, 
54  L.  Ed.  179. 

A  carrier  sued  for  the  death  of  an  employ^ 
was  not  estopped  to  urge  that  its  liability  was 
measured  bv  federal  Employer's  Liability  Act 
April  22,  1908»  by  having  pleaded  contributory 
negligence  and  thus  having  relied  on  the  state 
law.— St  Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly, 
33  S.  Ct.  703,  228  U.  S.  702,  57  L.  Ed.  1031, 
reversing  judgment  135  S.  W.  874,  98  Ark.  240. 

Person  acquitted  on  new  trial  granted  after 
conviction  is  not  estopped  to  assert  jurisdiction 
of  court  to  grant  new  trial  by  moving  to  quash 
indictment  charging  him  with  subornation  of 
perjury  by  persons  who  made  affidavits  on  the 
motion  for  new  trial.— Abbott  v.  Brown,  36  S. 
Ct  689,  241  U.  S.  606,  60  L.  Ed.  1199. 

^=969.   Testimony  as  witness. 

See  19  Cent  Dig.  Estop.  8i  170-172. 

Where,  in  an  action  against  the  United 
States  on  a  contract,  parties  with  whom  the 
contractor  had  formed  a  partnership  to  carry  it 
out  testify  that  they  have  no  interest  in  the 
suitj  they  are  not  thereby  estopped  from  as- 
sertmg  their  claim,  in  an  action  against  the  as- 
signee in  bankruptcy  of  the  contractor  to  a  por- 
tion of  the  fund  after  the  claim  is  allowed  and 
paid.-Hobb8  v.  McLean,  117  U.  S.  567,  6  S. 
Ct  870,  29  L.  Ed.  940. 

In  an  action  by  a  bailee  to  recover  insur- 
ance effected  by  him,  in  his  own  name,  for  the 
benefit  of  whom  it  may  concern,  his  testimony 
that  he  was  the  "owner'*  of  the  goods  under  cer- 
tain contracts  (being  the  contracts  of  bailment), 
which  were  then  before  the  insurance  compa- 
nies, and  of  whose  legal  effect  they  were  bound 
to  take  notice,  is  a  statement  of  a  legal  conclu- 
sion, and  does  not  estop  him  from  showing  in  a 
subsequent  suit,  and  as  against  his  bailors,  that 
they  were  the  true  owners.— Sturm  v.  Boker, 
150  U.  S.  312,  14  S.  Ct  99,  37  U  Ed.  1093. 

^s»70.  Failure  to  assert  title  or  right. 

See  1»  Cent  Dig.  Estop.  88  183-187. 

G.  attempted  to  obtain  a  lien  on  land  by 
attachment,  made  personal  service,  in  another 
state,  on  A.,  the  debtor,  and  went  through  the 
form  of  obtaining  a  judgment  against  the  land 
and  selling  it  on  execution.  G.  purchased  the 
land  at  such  sale,  paid  taxes  thereon,  acquired 
tax  titles  thereto,  and  subsequently  sold  the 
same  to  plaintiff,  who  has  ever  since,  a  pe- 
riod of  27  years,  been  in  open,  notorious,  and 
undisturbed  possession,  erecting  buildings  and 
making  other  improvements  thereon.  On  the 
day  that  G.  commenced  action  against  A.,  A. 
deeded  fhe  land  to  F.,  under  circumstances 
tending  to  show  that  it  was  intended  as  a  fraud 
on  the  creditors  of  A.,  for  a  recited  considera- 
tion of  $3,000,  which  was  double  the  value  of 
the  land.  At  the  time  of  the  deed,  F.  was  an 
ordinary  day  laborer,  without  means,  and  he 
took  no  steps  to  assert  his  title  or  right  of  pos- 
session for  30  years,  at  which  time  the  land 
had  become  quite  valuable.  Heldt  that  F.  was 
estopped  to  claim  title  against  plaintiff. — Wehr- 
man  v.  ConkUn,  155  U.  S.  314,  15  S.  Ct  129, 
39  L.  Ed.  167. 


^S972.  Aets  maVing  injvry  possible  as 
between  aetor  ana  anotber 
equally  blameless* 

See  19  Cent   Dig.  Estop.   8  188. 

A  bank  taking  stock  certificates  duly  as- 
signed in  blank  as  security  for  a  loan,  and  in- 
trusting them  to  a  clerk  who  has  them  sold  for 
his  account  by  a  stock  broker,  the  persons  pay- 
ing full  value  must  answer  for  the  loss  thereof. 
—National  Safe  Deposit,  Savings  &  Trust  Co. 
V.  Hibbs,  33  S.  Ct.  818,  229  U.  S.  391,  67  L. 
Ed.  1241,  affirming  judgment  32  App.  D.  C. 
459. 

^s»73.  Clotbinc  anotber  witb  apparent 
title  or  antbority. 

See  18  Cant  Dig.  Estop.  81  189-197. 

^=»75,  ....  Personal  property. 

See  19  Cent  Dig.   Estop.  8i  192-195. 

Where  an  attorney  holding  a  judgment  by 
unconditional  assignment,  but  reallv  for  pur- 
poses of  collection  alone,  fraudulently  sold  the 
same  for  a  fraction  of  its  value,  with  repre- 
sentations reasonably  indicating  that  he  held  it 
merely  as  security  for  fees,  the  true  owner  was 
estopped,  but  only  to  the  amount  of  the  money 
actually  paid  by  such  purchasers,  and  was  en- 
titled to  recover  the  excess  realized  on  the  judg- 
ment.—Baker  V.  Wood,  157  U.  S.  212,  15  S. 
Ct.  577,  39  L.  Ed.  677. 

^s»77.  Dealing  witb  person  asserting  ti- 
tle or  ezeroisins  antbority. 

See  19  Cent  Dig.  Estop.  (§  198-203. 

A  litigant  who  obtains  his  title  to  lands  by 
the  purchase  of  a  quitclaim  deed  from  a  county 
is  estopped,  as  against  a  former  grantee  of  the 
county,  from  denying  the  county's  power  to 
make  a  sale  of  the  lands.— Roberts  v.  Northern 
Pac.  R.  Co.,  158  U.  S.  1,  15  S.  Ct.  756,  39  L. 
Ed.  873,  affirming  judgment  (C.  C.)  Northern 
Pac  R.  Co.  V.  Roberts,  42  F.  734. 

^=»78.   Contracts. 
See  19   Cent.   Dig.  Estop.   §8  204-210. 

Where  a  claim  is  assigned  to  a  third  person 
by  a  firm  which  afterwards  becomes  banVrupt, 
and  the  assignee  in  bankruptcy  assigns  the  claim 
to  a  member  of  the  firm,  such  member  is  estop- 
ped to  say  that  the  first  assignment  is  void  as  m 
fraud  of  the  firm's  creditors. — Crawford  v.  Hal- 
sey,  8  S.  Ct  64l,  124  U.  S.  648,  31  L.  Ed.  572. 

Where  one  enters  '.into  a  contract  to  do 
work,  and  receives  compensation  thereunder,  he 
is  estopped  to  claim  that  it  did  not  supersede 
all  other  arrangements  therefor,  thotrgh  at  the 
time  of  making  it  he  claimed  that  he  had  rights 
under,  a  previous  contract. — ^United  States  ex 
rel.  International  Con.  Co.  v.  Lamont,  155  U. 
S.  303,  15  S.  Ct  97,  39  L.  Ed.  160. 

Creditors  of  a  bankrupt  seeking  to  enforce 
a  contract  between  the  bankrupt  and  its  debtor 
and  the  lien  arising  therefrom  may  not  enforce 
rights  given  under  one  provision  of  the  con- 
tract and  repudiate  another,  where  the  two  are 
indissolubly  associated.— Merchants'  Nat.  Bank 
of  the  City  of  New  York  v.  Sexton,  33  S.  Ct 
725,  228  U.  S.  634,  67  L.  Ed.  998,  affirming  de- 
cree In  re  Kessler,  186  F.  127, 108  C.  C.  A.  239. 

^=97^.  Stipulations  and  consents  in  Jn- 
dioial  proeeedins>« 

See  19  Cent  Dig.  Estop.  (8  211-213. 

An  agreement  that,  if  a  foreclosure  sale  is 
effected  pending  an  appeal  from  the  foreclosure 
decree,  the  proceeds  shall  be  held  in  court,  sub- 
ject to  be  disposed  of  pursuant  to  the  decision  and 
mandate  of  the  appellate  court,  estops  the  par- 
ties to  it,  as  against  the  purchaser  at  the  sale, 
from  looking  to  the  lands  rather  than  their  pro- 
ceeds, although  the  appellate  court  reverses  the 
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decree  for  error  in  OTerruIIn?  a  defense  based  on 
a  want  of  proper  parties. — ^Halliday  v.  Stuart, 
151  U.  S.  229,  14  S.  Ct.  302,  38  L.  Ed.  141. 

®=:»81.   Requests. 

See  19  Cent.  Dig.  Estop.  §§  216,  217. 

Contractors  with  a  company  to  work  its 
mine  wrote  its  general  manager  a  letter,  stating 
that  the  first  level  of  the  mine  was  practically 
exhausted,  hut  afterwards,  in  a  suit  against  the 
company  for  preveuting  them  from  working, 
claimed  loss  of  profits  on  ore  in  that  level. 
Heldt  that  the  letter  did  not  preclude  them  from 
showing  the  facts,  or  from  testifying  that  it  was 
written  at  the  solicitation  of  the  company's  su- 
perintendent, to  accomplish  a  wrongful  purpose 
on  his  part^Anvil  Min.  Co.  v.  Humble,  153  U. 
S.  540,  14  S.  Ct.  876,  38  L.  Ed.  814. 

^=^82.  Representations. 

See  19  Cent.  Dig.  Eatop.  88  218-234. 

^=»87.  ^-^  Relying  and  aotins  on  repre« 
sentations. 

See  19  Gent  Dig.  Estop.  89  230-234. 

Where  a  bank,  drawer  of  a  foreign  bill  of 
exchange,  represents  to  plaintiff,  to  whose  order 
it  is  made  payable,  that  one  W.  is  a  bona  fide 
holder  of  the  bill,  as  purchaser  or  remitter,  for 
his  use  in  trading  with  K.,  and  plaintiff,  relying 
on  such  representation,  takes  the  bill  on  deposit 
from  K.  knowing  that  he  has  received  it  from 
W.,  places  it  to  his  credit  as  cash,  and  pays  his 
checks,  the  drawing  bank  or  its  receiver  is  es- 
topped, in  an  action  on  the  bill,  to  show  that  W. 
was  not  a  bona  fide  holder. — ^Armstrong  v.  Amer 
ican  Exch.  Nat.  Bank  of  Chicago,  133  U.  S.  433, 
10  S.  Ct.  450,  33  L.  Ed.  747. 

When  county  commissioners  received  notice 
of  the  invalidity  of  a  cashier's  check,  tendered 
by  the  county  treasurer  in  settlement  of  a  bal- 
ance due  by  him,  before  they  did  any  act  preju- 
dicial to  the  county,  they  could  not  be  considered 
as  acting  on  the  faith  of  representations  made 
by  the  bank,  and  the  bank  would  not  be  estop- 
ped to  deny  that  it  was  indebted  to  the  county 
in  the  amount  of  the  check.— Thompson  v.  Sioux 
FaUs  Nat.  Bank,  150  U.  S.  231,  14  S.  Ct.  04, 
37  L.  Ed.  1063,  reversing  judgment  Sioux  Falls 
Nat.  Bank  v.  First  Nat.  Bank,  6  Dak.  113,  50 
N.  W.  829. 

If  the  purchaser  tells  the  execution  defend- 
ant that  the  statutory  time  to  redeem  will  not 
be  insisted  upon,  and  such  defendant  relies  on 
this  assurance,  the  purchaser  is  estopped  to  in- 
sist on  the  statutory  period.— Schroeder  v. 
Young,  161  U.  S.  334,  16  S.  Ct.  512,  40  L.  Ed. 
721. 

^=»89.  Aoqnieseenee* 

See  19  Cent  Dig.   Estop.  88  242-284. 

^s»92.  — »  Aooeptanoe  of  beneflti* 

See  19  Cent  Dig.   Estop.   88  260-263. 

Contractors,  who  built  a  railroad  under  an 
arrangement  by  which  they  were  to  receive  stock 
in  the  railroad  company  in  payment,  but  who, 
upon  a  sale  of  the  road  to  another  company,  ac- 
cepted stock  in  the  latter,  are  estopped,  after 
several  years'  acquiescence,  having  accepted  the 
guarantied  interest  on  the  stock,  from  claiming 
to  be  regarded  as  stockholders  in  the  first  com- 
pany, or  from  questioning  the  power  of  the  pur- 
chasing company  to  issue  the  stock  in  question. — 
Branch  v.  Jesup,  106  U.  S.  468.  1  S.  Ct.  495, 
27  L.  Ed.  279. 

In  a  suit  upon  an  illegal  contract,  defend- 
ant is  not  estopped  to  set  up  the  illegality,  by 
reason  of  having  received  tne  benefit  of  the  con- 
tract. Any  right  of  recovery  must  rest,  not  in 
affirmance,  but  in  disaffirmance,  of  the  contract. 
— Pullman's  Palace-Car  Co.  v.  Central  Transp. 
Co.,  18  S.  Ct.  808,  171  U.  S.  138,  43  L.  Ed. 
108,  reversing  judgment  76  F.  401,  22  C.  C.  A. 
24a 


Permitting  improTomenta  or 
ezpenditnree. 

See  19  Cent.  Dig.  Estop.  88  264-275. 

A  county,  which  has  made  a  gift  or  dona- 
tion of  lands  to  a  railroad  company,  and  which 
for  years  has  stood  by  and  permitted  the  com- 
pany to  construct  its  road  and  appurtenances, 
and  has  accepted  from  it  large  sums  as  taxes 
upon  such  lands,  would  seem  to  be  estopped  from 
interfering  with  the  possession  of  the  company 
as  to  those  parts  of  the  land  actually  needed  and 
used  for  railroad  purposes,  even  if  its  original 
grant  was  made  without  authority.  A  fortiori* 
it  follows  that  one  afterwards  buying  the  lands 
from  the  county,  with  notice,  could  neither 
maintain  trespass  nor  ejectment  against  the  com- 
pany, nor  obtain  affirmative  'relief  against  it  in 
equity.— Roberts  v.  Northern  Pac.  R.  Co.,  158  U. 
S.  1,  15  S.-Ct.  756,  39  L.  Ed.  873,  affirming 
judgment  (C.  C.)  Northern  Pac  R.  Co.  ▼.  Rob- 
erts, 42  F.  734. 

The  secretary  of  the  interior,  on  January  10, 
1890,  decided  adversely  to  plaintiff's  claim  to 
certain  lands.  Thereafter,  defendant  took  'pro- 
ceedings to  enter  the  land  under  the  laws  of  the 
United  States^  went  into  possession,  and  ex- 
pended $200  in  improvements.  The  land  was 
worth  $8,000.  Plaintiff  brought  ejectment  on 
April  9,  1890.  Held,  that  plaintiff  was  not  es- 
topped, by  acquiescence  in  the  secretary's  de- 
cision, to  claim  the  land.— Wisconsin  Cent.  R. 
Co.  V.  Forsythe,  159  U.  S.  46,  15  S.  Ct.  1020, 
40  L.  Ed.  71,  reversing  judgment  (C.  C.)  43  F. 
867. 

Demand  Wr  city  from  fcon«oMdated  tel^ 
phone  company  of  the  bond  required  of  origi- 
nal company,  and  expenditure  of  large  sums  by 
the  consolidated  company  in  extending  its  sys- 
tem, with  the  acquiescence  of  the  city,  estops 
the  city  from  claiming  that  its  consent  to  the 
use  of  the  city  streets  by  the  original  company 
was  inoperative  as  to  the  consolidated  company. 
—City  of  Louisville  v.  Cumberland  Telephone  & 
Telegraph  Co.,  32  S.  Ct.  572,  224  U.  S.  649,  56 
L.  Ed.  934. 


— »  PennittinB  sale  or  mortsMC* 
of  property. 

Bee  19  Gent.  Dig.  Estop.  88  246-247.  276-284. 

A  cemetery  association  was  authorized  to 
purchase  and  hold  90  acres  of  land  for  cemetery 
purposes,  its  stock  to  be  divided  among  the  pro- 
prietors according  to  their  interests.  No  stock 
was  issued,  but  the  owner  of  the  entire  tract 
selected  associated  with  the  corporation  and 
became  its  president.  Afterwards  30  of  the  90 
acres  were  laid  out  as  a  cemetery,  and  a  pamph- 
let published  describing  the  cemetery  as  com- 
prising 90  acres,  30  of  which  were  prepared  for 
purposes  of  interment.  The  president  sold  lots 
in  the  cemetery.  Held,  that  he  was  estopped  to 
deny  the  setting  apart  of  the  whole  90-acre 
tract  for  the  purposes  of  the  corporation.— Close 
V.  Glenwood  Cemetery,  107  U.  S.  466,  2  S.  Ct. 
267,  27  L.  Ed.  408. 

Defendants  were  agents  of  persons  who  had 
loaned  money  to  a  bank,  and  received  certain 
bonds  as  collateral  security.  The  bank  failed* 
and  they  offered  the  bonds  for  sale,  buying  them 
themselves,  at  the  market  price,  and  applying 
the  proceeds  on  the  debt.  Complainants,  com- 
missioners, appointed  to  close  up  the  affairs  of 
the  bank,  denied  the  right  of  defendants  to  sell 
the  bonds,  and  apply  the  proceeds  as  they  had 
done.  Afterwards,  complainants,  having  leave 
from  the  court,  indorsed  the  bonds  to  bearer, 
while  in  the  possession  of  defendants,  knowing 
that  they  had  been  or  were  to  be  again  sold  by 
them,  in  order  to  give  a  good  title.  Held,  that 
this  indorsement  and  the  subsequent  sale  by  de- 
fendants constituted  a  waiver  by  both  parties 
of  the  first  sale,  and  all  rights  under  it,  and  a 
consent  to  the  second  sale.— Xiacombe  v.  Forstallf 
123  U.  S.  562,  8  S.  Ct  247,  31  U  Ed.  255. 


£Sup.Ct.D1g.— Page  1029] 


BYIDENCB 


^=»95.  Silenee. 

See  19  Cent.  Dig.  Estop.  98  286-287. 

The  owners  of  the  legal  title  to  a  group 
of  mines  being  operated  by  a  corporation  pur- 
suant to  the  terms  of  an  escrow  agreement 
which  required  the  proceeds  of  operation  to 
be  applied  on  the  purchase  price,  and  provided 
for  a  forfeitiire  in  case  of  default  in  payment, 
are  not  chargeable,  because  of  their  silence, 
with  the  fraud  perpetrated  on  subscribers  to 
the  stock  of  such  corporation  by  misstatements 
as  to  the  corporation  s  title,  contained  in  pro- 
spectuses, issued  to  promote  the  sale  of  its  stock, 
although  they  may  have  known  the  contents  of 
such  prospectuses,  and  that  some  of  the  pay- 
ments on  account  of  the  purchase  price  were 
from  proceeds  of  the  sales  of  the  stock.  Decree 
62  P.  605,  7  Ariz.  163,  affirmed.— Wiser  v.  Law- 
ler,  23  S.  Ct.  624,  189  U.  S.  260,  47  L.  Bd.  802. 

(Q  PERSONS  AFFECTED. 

^=997.  Persons     to     whom     estoppel     is 
ATidllable.   • 

See  19  Cent.  Dig.  Bstop.  8  289. 

The  principle  that  one  should  be  estopped 
from  asserting  a  right  to  property  upon  which 
he  has,  by  his  conduct,  misled  anotiier,  who  sup- 


posed himself  to  be  the  owner,  to  make  expen- 
ditures thereon,  cannot  be  invoked  by  one  who, 
at  the  time  the  improvements  were  made,  was 
acquainted  with  the  true  character  of  his  own 
title,  or  with  the  fact  that  he  had  none  beyond 
a  mere  occupancy,  and  that  the  real  title  was  in 
the  government,  subject  to  be  patented  to  others. 
—Steel  V.  St.  Louis  Smelting  &  Refining  Co., 
106  U.  S.  447,  1  S.  Ct.  389,  ^  L.  Ed.  226. 


(D)  MATTERS  PRECLUDED. 

[No  paragraphs  or  references  In  this  Digest, 
see  19  Cent.  Dig.  Estop.  98  291-296.] 


But 


(B)  PLEADING,  EVIDENCE,  TRIAL,  AND 

REVIEW. 

^=»109.  Pleadins  **  defense. 

eee  19  Cent.  Dig.  Bstop.  88  299-808. 

^=»110.  »-»  Neoessity. 

See  19  Cent  Dig.  Bstop.  8  MO. 

An  equitable  estoppel  must  be  pleaded. — 
Thomas  v.  Blair,  25  S.  Ct  707,  196  U.  S.  637, 
49  L.  Ed.  630,  dismissiug  35  So.  811,  111  La. 
678 ;  (C.  C.)  Pennsylvania  Co.  v.  Cole,  132  F. 
668. 


EVIDENCE. 

Scope-Note. 

[INCLUDES  meslns  of  ascertaining  the  truth  respecting  matters  of  fact  in  issue  in  clyil 
actions  and  proceedings  in  general ;  admissibility  for  that  purpose  of  relevant  facts,  state- 
ments, oral  or  written,  opinions,  character,  reputation,  etc. ;  modes  of  proof  and  production 
of  evidence  other  than  testimony  of  witnesses,  particularly  documentary  evidence,  and  ex- 
clusion of  oral  by  documentary  evidence;  burden  of  making  proof,  and  operation  of  pre- 
sumptions;  and  sufficiency  and  effect  of  evidence  in  civil  cases  in  general. 

[For  related  matters  under  other  topics,  see  cross-references  after  analyaia.] 


Analysis, 
I.  Judicial  Notice. 

6.  Matters  of  common  knowledge  in  general. 

10.  Geographical  facts. 

11.  Historical  facts. 

14.  Facts  relating  to  human  life,  health,  habits,  and  acts. 
21.  Customs  and  usages. 
23.  Matters  relating  to  government  and  its  administration  in 

general. 

27.  Laws  of  the  state. 

28.  In  general. 

2d.  Public  statutes. 

34.  Laws  of  United  States. 

35.  Laws  of  other  states. 

37.  Laws  of  foreign  countries. 

38.  International  law. 

43.  Judicial  proceedings  and  records. 

44.  Offices  and  official  position  and  authority. 
46.  Elections  and  appointments  to  office. 

46.  Official  proclamations  and  orders. 

47.  Administrative  rules  and  regulations. 

48.  Official  proceedings  and  acts. 

49.  Official  signatures  and  seals. 
51.  Mode  of  ascertaining  facts  required  to  be  noticed. 
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IL  Presumptions. 

^=s>60.  Innocence. 

66.  Knowledge  of  fact 

67.  Continuance  of  fact  or  condition. 

68.  Consequences  of  acts  or  states  of  fact, 
71.  Mailing,  and  delivery  of  mail  matter. 
74.  Evidence  withheld  or  falsified. 

76.  In  general. 

81.  Laws  of  foreign  countries. 

83.  Official  proceedings  and  acts. 

84.  Particular  facts. 

86.  Operation  and  effect. 

87.  Presumptions  of  fact. 

III.  Burden  of  Proof. 

^s>94..  Extent  of  burden  in  general. 

IV.  Relevancy,  Materiality,  and  Competency  in  General. 

(A)  Facts  in  Issue  and  Relevant  to  Issues. 

^a»99.  Relevancy  in  general. 

106.  Nature  and  condition  of  property  or  other  subject-mat- 
ter. 

112.  Value  of  services. 

113.  Value  or  market  price  of  property. 

(B)  Res  Gest^. 

«=»120.  Acts  and  statements  accompanying  or  connected  with 
transaction  or  event. 

121.  In  general.  . 

122.  Before  transaction  or  event. 

123.  After  transaction  or  event. 

i24.  Acts  and  statements  of  person  sick  or  injured. 
128.  Statements  to  physicians. 

(C)  SiMU^AR  Facts  and  Transactions. 

(D)  Materiality. 

«=»147.  Negative  evidence. 

*    (E)  Competency. 

«=»  166.  Evidence  admissible  by  reason  of  admission  of  similar  evi- 
dence of  adverse  party. 

V.  Best  and  Secondary  Evidence. 

^s»167.  Necessity  and  admissibility  of  best  evidence. 

168.  Facts  or  transactions  described  in  or  evidenced  by  writ- 
ing. 
IpO.  Contents  of  writings. 

161.  In  general. 

163.  Official  acts,  proceedings,  and  records. 

166.  Books  of  account. 

176.  Grounds  for  admission  of  secondary  evidence. 

178.  Destruction  or  loss  of  primary  evidence. 

179.  Possession  or  control  of  primary  evidence. 

180.  Preliminaries  to  admission  of  secondary  evidence. 
182.  Proof  as  to  existence  of  primary  evidence. 

VI.  Demonstrative  Evidence. 

<g=>196.  Writings  submitted  for  comparison. 
197.  In  general. 

VII.  Admissions. 

(A)  Nature,  Form,  and  Incidents  in  General. 

206.  Judicial  admissions. 

207.  In  general. 
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VII.  Admissions — Continued. 

(A)  Nature,  Form,  and  Incidents  in  General — Continued. 

«=»208.  Pleadings. 

210.  Petitions,  affidavits,  and  depositions. 

219.   Acts  or  conduct. 

(B)  By  Parties  or  Others  Interested  in  Event. 
^=:>221.  Parties  of  record. 

222.  In  general. 

(C)  By  Grantors,  Former  Owners,  or  Privies. 

^=s>231.  Sellers  or  mortgagors  of  chattels. 

(D)  By  Agents  or  Other  Representatives. 
^s»240.  Agents  or  employes. 

242.  Scope  and  extent  of  agency  or  employment. 

243.  Admissions  before  or  after  transaction  or  event, 

244.  Corporate  officers  or  agents. 
248.  Husband  or  wife. 

253.  Conspirators  and  persons  acting  together. 

(E)  Prooe  and  Effect. 

^s»255.  Preliminary  evidence. 

260.  Existence  of  conspiracy  or  common  purpose. 

265.  Conclusiveness  and  effect. 

VIII.  Declarations. 

(A)  Nature,  Form,  and  Incidents  in  Generai,. 

^=»268.  Statements  showing  physical  or  mental  condition. 

269.  Statements  showing  intent,  motive,  or  nature  of  act. 

271.  Self-serving  declarations  in  general. 

274.  Declarations  as  to  boundaries. 

(B)  By  Decedents  Against  Interest. 

[No  paragraphs  or  references  in  this  Digest    But  see  20  Gent  Dig.  Evid. 
S§  1135-1142.] 

(C)  As  to  Pedigree,  Birth,  and  Rei,ationship. 

[No  paragraphs  or  references  in  this  Digest.    But  see  20  Cent.  Dig.  Evld. 
K  114:^1164.] 

(D)  As  TO  Matters  oe  Pubi^ic  or  Generai,  Right  or  Interest. 

[No  paragraphs  or  references  in  this  Digest.    But  see  20  Cent  Dig.  Evid. 
S§  115&-1161.] 

(E)  Prooe  and  Eeeect. 

[No  paragraphs  or  references  in  this  Digest    But  see  20  Cent.  Dig.  Evid. 
|§  1162-1167.] 

IX.  Hearsay. 

^=s>314.  In  general. 

315.  Statements  by  persons  other  than  parties  or  witnesses. 

317. Oral  statements. 

318. Writings. 

319.  Evidence  founded  on  hearsay. 

320.  In  general. 

323.  Market  value  shown  by  sales,  offers  to  purchase  or 

sell,  or  market  quotations. 

X.  Documentary  Evidence. 

(A)  PuBi^ic  OR  Officiai,  Acts,  Proceedings,  Records,  and  Certif- 
icates. 

#cs>826.  State  papers. 

332.  Judicial  acts  and  records. 

333.  Official  records  and  reports. 

335.  Grants  and  patents  for  land,  and  proceedings  in  land  of- 
fice. 
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X.  Documentary  Evidence — Continued. 

(B)   EXEMPUFICATIONS,    TRANSCRIPTS,    AND    CERTIFIED    CoPIES. 

^=»341.  Official  documents,  records,  and  proceedings  in  general, 

342.  Records  and  proceedings  in  land  office. 

343.  Records  of  conveyances  and  other  private  writings. 
346.  Requisites  of  exemplification  or  certificate. 

349.  Acts,  records,  and  judicial  proceedings  of  foreign  coun- 
tries. 

(Q  Private  Writings  and  Publications. 

^s»352.  Corporate  records  and  proceedings. 

353.  Conveyances,  contracts,  and  other  instruments, 

354.  Books  of  account. 

355.  Private  memoranda  and  statements  in  general. 

357.  Letters,  telegrams,  and  other  correspondence, 

358.  Maps,  plats,  and  diagrams. 

360.  Books  and  other  printed  publications. 

362. Statutes,  law  reports,  and  legal  text-books. 

363.  Scientific  and  technical  works. 

(D)  Production,  Authentication,  and  Effect. 

«=5>  366.  Public  documents,  records,  exemplifications,  or  official  copies. 

369.  Prelirhinary  evidence  for  authentication. 

370.  Necessity  in  general. 

372.  Ancient  documjents. 

374.  Attesting  witnesses. 

377.  Memoranda  and  statements. 

378.  Letters,  telegrams,  and  other  correspondence. 

380.  Photographs  and  other  pictures. 

383.  Conclusiveness  and  effect. 

XI.  Parol  or  Extrinsic  Evidence  Affecting  Writings. 

(A)  Contradicting,  Varying,  or  Adding  to  Terms  of  Written  In- 

strument. 

«=»386.  Judicial  records  and  proceedings. 
390.  Deeds. 
395.  Mortgages. 
397.  Contracts  in  general. 
400.  Contracts  of  sale  or  exchange. 
402.  Bills  and  notes. 

404.  Contracts  of  guaranty  and  suretyship. 
408.  Receipts. 
410.  Memoranda  not  constituting  contract  or  disposition  of 

property. 
414.  Date  of  instrument. 

419.  Nature  of  consideration. 

420.  Existence  of  condition  or  contingency. 

423.  Nature  and  extent  of  liability. 

424.  Effect  of   writing   as   to  persons  not  parties   thereto  or 

privies. 

(B)  Invalidating  Written  Instrument. 

^s>429.  Matters  affecting  validity  in  general. 

431.  Insufficiency  or  irregularity  of  execution  or  delivery. 

433.  Mistake. 

434.  Fraud. 

(C)  Separate  or  Subsequent  Oral  Agreement. 

440.  Prior  and  contemporaneous  collateral  agreements. 

441.  In  general. 

445.  Subsequent  agreements. 
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XI.  Parol  or  Extrinsic  Evidence  Affecting  Writings — Continued. 

(D)  Construction  or  Application  oi?  Language  of  Written  In- 

strument. 

«=»  448.  Grounds  for  admission  of  extrinsic  evidence. 

449.  Nature  of  ambiguity  or  uncertainty  in  instrument, 

450.  In  general. 

452.  Latent  ambiguity. 

460.  Identification  of  subject-matter. 

461.  Showing  intent  of  parties  as  to  subject-matter. 

463.  Showing  mode  of  performance  of  obligation. 

• 

(E)  Showing  Discharge  or  Performance  oi?  Obligation. 

[No  paragraphs  or  references  in  this  Digest.    But  see  20  Cent.  Dig.  Evld. 
§§  2144r-2148.] 

XII.  Opinion  Evidence. 

(A)   CONO^USIONS  AND  OPINIONS  OF  WITNESSES  IN   GeNERAU 

«=5>  470.  Grounds  for  admission. 

471.  Conclusions  and  matters  of  opinion  or  facts. 

474.  Special  knowledge  as  to  subject-matter. 

477.  Bodily  appearance  or  condition. 

493.  Cause  and  effect. 

499.  Examination  of  witnesses. 

502.  Cross-examination  and  re-examination. 

(B)  Subjects  o^  Expert  Testimony. 

606.  Matters  directly  in  issue. 

512.  Due  care  and  proper  conduct  in  general. 

514.  Management  and  operation  of  vehicles,  machinery,  and 

appliances. 
521.  Value. 
523.  Services. 

(Q  Competency  of  Experts. 

«=»536.  Knowledge,  experience,  and  skill  in  general. 

537.  Bodily  and  mental  condition. 

538.  Due  care  and  proper  conduct  in  general. 

539.  Machinery  and  mechanical  devices  and  appliances. 
543.  Value. 

546.  Determination  of  question  of  competency. 

(D)  Examination  of  Expfrts. 

«=»547.  Mode  of  examination  in  general. 

548.  Questions  and  answers  based  on  personal  knowledge  of 

expert. 
551.  Hypothetical  questions  and  answers. 

553.  Form  and  sufficiency  of  questions. 

556.  References  to  authorities  on  subject. 

(E)  Comparison  of  Handwriting. 

^=»  o63.  Competency  of  expert. 
564.  Standard  of  comparison, 
566.  Examination  of  expert; 

(F)  Effect  of  Opinion  Evidence. 
«=>  569.  Testimony  of  experts. 

570.  In  general. 

571.  Nature  of  subject. 

XIII.  Evidence  at  Former  Trial  or  in  Other  Proceeding. 

580.  Identity  of  parties. 
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XIV.  Weight  and  Sufficiency. 

p97.  Sufficiency  to  support  verdict  or  finding. 
698.  Preponderance  of  evidence, 
601.  Particular  facts  or  issues. 


Cross-References, 


See- 
Affidavits. 
Depositions; 
Discovery. 
Witnesses. 

For  admissibility  of  evidence  as  to  particular  is- 
sues or  in  particular  actions  or  proceedings, 
see  tlie  various  specific  topics. 

For  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  ^=»304-570,  and  cross-references 
preceding  those  sections. 

For  questions  relating  to  presumptions,  burden 
of  proof,  weight  and  sufficiency,  etc.,  of  evi- 
dence as  to  particular  issues  or  in  particular 
actions  or  proceedings, .  see  cross-references  at 
the  beginning  of  the  corresponding  subdivi- 
sions of  this  topic. 

For  review  of  rulings  relating  to  evidence,  see 
Appeal  and  Error. 

Admissibility  under  pleadings,  see  Pleading,  ^s» 
370,  380. 

Altered  instrument  admissible  as  evidence,  see 
Alteration  of  Instruments,  €=^24. 

Applicability  of  instructions  to  evidence,  see — 
Criminal   Law,   ^=^814. 
Trial,  «=»252. 

Change  of  rules  of  evidence  as  impairing  obli- 
gation of  contract,  see  Constitutional  Law, 
<®=>175. 

Comments  by  counsel  on  evidence  or  failure  to 
produce  evidence  or  caU  witness,  see.Trial,  ^=» 
121. 

Comments  of  judge  on  evidence,  or  witnesses, 
S6e~~* 
Criminal  Law,  ^=5>656. 
Trial,  <$=»186. 

Due  process  of  law,  see  Constitutional  Law, 
311. 


Exceptions  to  evidence,  see  Trial,  ^s»99-106. 
False  swearing,  see  Perjury. 
Instructions  as  to  rules  of  evidence,  see — 

Criminal  Law,  €=>777%-789. 

Trial,  <e=»231~236. 
Instructions  ignoring,  see  Trial,  ^=»253. 
Instructions  on  evidence  or  witnesses  as  inva- 
sion of  province  of  jury,  see  Trial,  ^=»185- 

194. 
Loss  of  evidence  element  of  laches,  see  Eqaity, 

^=»73. 
Motion   to   strike  out  evidence,   see   Criminal 

Law,  ^=»69d. 
Newly  discovered  evidence  ground  for  new  trial, 

see  New  Trial,  «=»102-10a 
Objections  to  evidence,  see — 

Criminal  Law,  ^s>69&-698. 

Trial,  «=»73-84. 
Objections  to  evidence  on  ground  of  insufficien- 
cy of  pleadings,  see  Pleading,  ^=:»428. 
Objections  to  evidence  on  ground  of  variance, 

see  Pleading,  ^=s>430. 
Offer  of  proof,  see  Trial,  €=»44-46. 
Practice  in  admiralty,  see  Collision,  ^s»122- 

125. 
Practice  in  equity,  see  ESquity,  «s»338-347. 
Questions  of  fact  for  jury.  see- 
Criminal  Law,  «=»733-741. 

Trialj  «=>135-143. 
Reception  at  trial,  see — 

Criminal   Law,   «=»662-^684. 

Trial,  «==>44-105. 
State  laws   as  rules  for  decisions  in   federal 

courts,  see  Courts,  ^s»376. 
Waiver  and  correction  of  errors  in  rulings  as 

to  admissibility  of  evidence,  see  Trial, 

410-412. 


I.  JUDIOIAL  NOTICE. 

Criminal  prosecutions,  see  Criminal  Law, 

304. 
Effect  on  pleadings,  see  Pleading,  ^=»6. 

^s»5.  Matters  of  common  knowledge  in 
general. 

See  20  Cent  Dig.  Bvid.  8  4j    38  Cent.  Dig.  Pat  8 
543. 

In  passing  upon  the  novelty  of  an  alleged 
improvement  covered  by  a  patent,  the  court 
may  consider  matters  of  common  knowledge  or 
things  in  common  use. — Phillips  v.  City  of  De- 
troit, 111  U.  S.  604,  4  S.  Ct.  580,  28  L.  Ed. 
532. 

It  is  a  fact,  so  notorious  that  the  court  may 
take  judicial  notice  of  it,  that  mere  pasturage 
upon  uninclosed  Western  lands  is  very  slight 
evidence  of  possession. — Whitney  v.  United 
States,  17  S.  Ct.  857,  167  U.  S.  529,  42  L. 
Ed.  263. 

Judicial  notice  will  be  taken  by  the  Su- 
preme Court  of  the  United  States  of  the  fact 
that,  in  the  territory  of  New  Mexico  and  in 
other  similar  parts  of  the  West,  cattle  are 
required  to  be  branded  in  order  to  identify 
their  ownership,  and  that  they  run  at  large 
in  great  stretches  of  country,  with  no  other 
means  of  determining  their  separate  ownership 
than  by  the  brand  or  marks  upon  them.  Judg- 
ment (N.  M.  1904)  78  P.  74,  affirmed.— Terri- 
tory or  New  Mexico  v.  Denver  &  R.  G.  R.  Co., 
27  S.  Ct  1,  203  U.  S.  38,  51  L.  Ed.  7a 

The  federal  Supreme  Court  takes  judicial 
notice  of  the  existence  of  the  present  European 


War.— United  States  ▼.  Hamburg-Amerikanische 
Packet-Fahrt-Actien  Gesellschaft,  36  S.  Ct.  212, 
239  U.  S.  466,  60  L.  Ed.  387,  reversing  decree 
(D.  C.)  Same  v.  Hamburgh- American  S.  S.  Line, 
216  F.  971. 

^s>10.   Oeograpkioal  facts* 

See  20  Cent.  Dig.  Evld.  if  9-14;   37  Cent  Dig.  Nar. 
Wat.  §  12. 

The  district  court  of  New  Mexico  cannot 
take  judicial  notice  that  the  Rio  Grande  river 
is  nonnavigabie  within  the  territory  of  New 
Mexico.  Decree  (N.  M.)  51  P.  674^  9  N.  M. 
292,  reversed.— United  States  v.  Rio  Grande 
Dam  &  Irrigation  Co.,  19  S.  Ct.  770.  174  U. 
S.  690,  43  L.  Ed.  1136. 

A  United  States  circuit  court  cannot,  on  a 
petition  for  removal  from  a  state  court  of  a 
suit  to  enjoin  the  importation,  of  armed  men 
into  Sebastian  county.  Ark.,  and  the  town  of 
Huntington  therein,  where  a  strike  exists,  take 
judicial  notice,  for  the  purpose  of  maintaining 
iurisdiction,  that  such  persons  could  only  be 
brouf:ht  to  Huntington  ov  way  of  the  Indian 
Terntory,  and  the  word  "import,*'  as  used 
in  the  bill,  means  to  bring  into  from  another 
state  or  foreign  country,  as  the  court  cannot 
make  the  complainant's  case  other  than  it  made 
it  by  taking  judicial  notice  of  facts  which  it 
did  not  choose  to  rely  on  in  its  pleading.— 
State  of  Arkansas  v.  Kansas  &  T.  Coal  Co.,  22 
S.  Ct.  47,  183  U.  S.  185,  46  L.  Bd.  144. 

Federal  courts  cannot  take  judicial  notice 
that  a  stream  is  navigable  because  of  an  ap- 
parently irregular  traffic  in  times  of  high  wa- 
ter, employing  Indian  canoes  and  small  steam- 
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boats  and  srasoline  launches,  in  face  of  a  dec- 
laration by  the  Legislature  that  such  stream 
is  not  navigable.— Donnelly  v.  United  States,  33 
S.  Ct  1024.  228  U.  S.  708,  57  L.  Ed.  1035. 
Ann.  Cas.  1913B,  710,  denying  rehearing  33  S. 
Ct.  449,  228  U.  S.  243,  57  L.  Ed.  820,  Ann. 
Cas,  1913E,  710. 

The  federal  Supreme  Court  may  take  ju- 
dicial notice  of  the  fact  that  the  raising  of 
citrus  fruits  is  one  of  the  great  industries  of 
the  state  of  Florida. — Sligh  v.  Kirkwood,  35 
S.  Ct  501,  237  U.  S.  52.  59  L.  Ed.  835,  af- 
firming judgment  61  So.  185,  65  Fla.  123. 

The  federal  Supreme  Court  held  not  permit- 
ted to  take  judicial  notice  that  fruit  cars  on 
which  an  employ^  was  killed  came  from  without 
the  state,  though  the  place  of  destination  was 
but  a  short  distance  over  the  state  line. — Os- 
borne V.  Gray,  36  S.  Ct  486,  241  U/S.  16,  60  L. 
Bd.  865. 

^=^11.  Historloal  faots. 

See  20  Cent  Dig.  Byid.  §8  15.  16; 

The  history  of  ^orto  Rico  and  its  legal 
and  political  institutions,  up  to  the  time  of 
its  annexation  to  the  United  States,  are  matters 
which  must  be  recognized  by  the  federal  Su- 
preme Court. — Municipality  oi  Ponce  v.  Roman 
Catholic  Apostolic  Church  in  Porto  Rico,  28 
S.  Ct  737,  210  U.  S.  296,  52  L.  Ed.  1068. 

^=»14*  Faots  relating  to  knman  lifo, 
koidtk,  kablts,  and  aots. 

See  20  Cent  Dig.  Brld.  8  19. 

The  court  may  take  judicial  notice  that  the 
public  health  is  deeply  concerned  in  the  reclama- 
tion of  swamp  and  overflowed  lands.  Judgment, 
92  F.  344,  34  C.  C.  A.  392,  reversed.— Leovy  v. 
United  States,  20  S.  Ct  797,  177  U.  S.  621,  44 
L.  Ed.  914. 

^=»21,  Customs  and  luases. 

See  20  Cent  Dig.  Bvid.  8  25. 

A  court  .may  judicially  notice  the  exist- 
ence in  the  community  of  a  general  custom  to 
use  coal  oil  In  kindling  fires.  Judgment  (1907) 
89  P.  212,  18  Okl.  107,  affirmed.— Waters- 
Pierce  Oil  Co.  V.  Deselms,  29  S.  Ct.  270,  212 
U.  S.  159,  53  L.  Ed.  453. 

^=>23.  Matters  relating  io  coTemntent 
and  its  administration  in  gen- 
•raL 

See  20  Cent  Dig.  Bvl<L>  88  29.  80. 

Judicial  notice  may  be  taken  that  the  island 
of  Cuba  was,  at  the  date  of  the  act  of  congress 
of  June  6,  1900,  c.  793.  31  Stat  656  (U.  S. 
Comp.  St  1901,  p.  3591],  audi  still  is,  occupied 
by,  and  under  the  control  of,  the  United  States, 
— Neely  v.  Henkel,  21  S.  Ct.  302, 180  U.  S.  109, 
45  It.  Ed.  448,  affirming  judgment  (C.  C.)  In  re 
Neely,  103  F.  631:  Neely  v.  Henkel,  21  S.  Ct 
308,  180  U.  S.  126,  45  L.  Ed.  457,  affirming 
judgment  (C.  C.)  In  re  Neely,  103  F.  626. 

^=^27.  I«aws  of  the  state. 

See  20  Cent  Dig.  Evid.  68  35-48;   t  Cent  Dig.  App. 
&  B.  8  2969. 

^s»28.  — —  In  general. 

See  20  Cent    Dig.   Evid.    68  35,   86,  4S. 

Judicial  notice  is  taken  by  the  fedeHal 
Supreme  Court  that  the  distinctions  between 
law  and  equity,  in  a  technical  sense,  do  not 
obtain  in  the  local  law  of  Porto  Rico. — Garzot 
V.  Rioe  De  Rubio,  28  S.  Ct.  548,  209  U.  S.  283, 
52  L.  Ed.  794 ;  Burset  v.  Same,  Id. 

^=>29.  —-'  Public  statutes. 

See  20  Cent  Dig.  Evid.  IS  38,  37.  39,  43-46.  48. 

The  courts  of  the  United  States  take  judi- 
cial notice  of  the  public  statutes  of  the  several 


states.— Lamar  ▼.  Micou,  114  IT.  S.  218,  5  S. 
Ct  857.  29  L.  Ed.  94;  Hanley  v.  Donoghue,  116 
U.  S.  1,  6  S.  Ct  242,  29  L.  Ed.  535 ;  Fourth 
Nat  Bank  v.  Francklyn,  120  U.  S.  747,  7  S. 
Ct  757,  30  li.  Ed.  825;  Gormley  v.  Bunyan, 
138  U.  S.  623,  11  S.  Ct  453,  34  L.  Ed.  1086. 

Act  Mont  Dec.  26,  1864,  providing  for  no- 
tice of  location  of  a  mining  claim,  did  not  re- 
quire it  to  be  verified,  but  only  required  an  oath 
that  the  claimants  were  bona  fide  residents  of 
the  territory.  By  Act  Mont  May  8,  1873  (Ex. 
Sess.  1873,  p.  M),  notices  of  discovery  there- 
after filed  were  required  to  be  under  oath,  to 
take  effect  from  and  after  the  passage  of  the 
act.  By  a  statute  then  in  force  (Rev.  St.  Mont. 
§  785)  it  was  provided  that  acts  taking  effect  by 
their  terms  from  and  after  their  passage  should 
so  take  effect  at  the  seat  of  government,  and 
in  other  parts  of  the  territory,  allowing  15  miles 
from  the  seat  of  government  for  each  day.- 
'Heldy  in  a  contest  over  a  mining  claim  in  which 
the  defendant  claimed  under  a  notice  which 
implied  with  the  terms  of  the  former  act  filed 
May  13,  1873,  that  the  court  should  take  judi- 
cial notice  of  whether  the  statute  was  in  force 
at  that  place  at  that  time,  and  that  it  was  er- 
ror to  exclude  defendant's  evidence,  in  the  ab- 
sence of  affirmative  evidence  of  the  distance, 
showing  that  the  act  of  May  8th  had  not  taken 
effect— Hoyt  v.  Ruwell,  117  U.  S.  401,  6  S.  Ct 
881.  29  L.  Ed.  914. 

The  supreme  court,  and  other  courts  of  the 
United  States,  when  exercising  their  original 
jurisdiction,  take  notice,  without  proof,  of  the 
laws  of  the  several  states  of  the  United  States ; 
but  in  the  supreme  court  of  the  United  States, 
when  acting  under  its  appellate  jurisdiction, 
whatever  was  matter  of  fact  in  the  court  whose 
judgment  or  decree  is  under  review  is  matter 
of  fact  there.— Chicago  &  A.  R.  Co.  v.  Wiggins 
Ferry  Co.,  119  U.  S.  615,  7  S.  Ct  398,  30  L. 
Ed.  519. 

Though  an  act  private  in  its  nature  may  not 
be  chang^  by  legislative  declaration  into  a  pub- 
lic one.  the  legislature  may  provide  that  after 
the  passage  and  publication  of  any  law  the  courts 
of  the  state  shall  take  judicial  notice  of  it 
without  it  being  pleaded  or  proved,  which  enact- 
ment would  be  binding  on  the  federal  courts  in 
that  stote.— Case  v.  Kelly,  133  U.  S.  21,  10  S. 
Ct  216.  83  L.  Ed.  513. 

«=»34.  Laws  of  United  States. 

See  20  Cent.  Dig.  Evid.  §§  49.  60. 

A  federal  court  will  notice  that  a  corporate 
defendant  was  incorporated  by  an  act  of  Con- 
gress, even  without  any  averment  of  the  fact 
in  the  petition.— In  re  Dunn,  29  S.  Ct.  299,  212 
U.  S.  374,  53  L.  Ed.  558. 

^=s>35.   Laws  of  otlier  states. 

See  20  Cent  Dig.  Evid.  §§  35,  51;   3  Cent  Dig.  App. 
ft  B.  S  2959. 

When,  under  the  constitutional  requirement 
(article  4,  §  1)  that  *'full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state," 
it  becomes  necessary  for  the  court  of  one  state 
to  inquire  into  the  effect  of  the  law  of  a  sister 
state,  such  laws  are  in  that  court  matters  of 
fact,  which,  like  other  facts,  must  be  proved 
before  they  can  be  acted  upon. — Chicago  &  A.  R. 
Co.  V.  Wiggins  Ferry  Co.,  119  U.  S.  615,  7  S. 
Ct.  398,  30  L.  Ed.  519. 

$=>37.  Laws  of  foreign  eonatrles. 

See  20  Cent  Dig.  Bvid.  8  52;    8  Cent  Dig.  App.  A 
E.  §  2959. 

The  courts  do  not  take  judicial  notice  of 
laws  of  foreign  countries. — Liverpool  &  G.  W. 
Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397,  9 
S.  Ct.  469,  32  L.  Ed.  788 ;    Same  v.  Insurance 
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Co.  of  North  America,  129  IT.  S.  404.  9  S.  Ct 
480,  32  L.  Ed.  800,  affirming  decree  (0.  G.)  The 
Montana,  22  F.  715 ;  Ck>ghlan  7.  South  Carolina 
R.  Co.,  142  U.  S.  101,  12  S.  Ct.  150,  35  L.  Ed. 
951,  affirming  decree  (C.  C.)  32  F.  316. 

The  United  States  courts  take  judicial  no- 
tice of  the  Mexican  laws  and  regulations  per- 
taining to  grants  made  before  the  cession. — Unit- 
ed States  V.  Chaves,  159  U.  S.  452,  16  S.  Ct, 
67,  40  L.  Ed.  215. 

Judicial  notice  may  be  taken  of  the  Cana- 
dian act  of  1886  for  the  regulation  of  navigation, 
which  is  in  all  material  respects  like  the  act  of 
congress  of  1885.  Decrees,  82  F.  819,  27  C.  C. 
A,  154,  and  86  F.  814,  30  C.  C.  A.  628,  re- 
versed.—The  New  York,  20  S.  Ct  67,  175  U.  S. 
187,  44  L.  Ed.  126. 

The  federal  Supreme  Court  will  take  ju- 
dicial notice  of  the  Spanish  law,  as  far  as  it 
affects  the  insular  possessions  of  the  United 
States.— Municipality  of  Ponce  v.  Roman  Cath- 
olic Apostolic  Church  in  Porto  Rico,  28  S.  Ct 
737,  210  U.  S.  296,  52  L.  Ed.  1068. 

^=»38.  IntenuitioiLal  law. 

Prize  courts,  administering  the  law  of  na- 
tions, are  bound  to  take  judicial  notice  of  and 
give  effect  to  a  rule  of  international  law  exempt- 
ing fishing  vessels  from  capture  as  a  prize,  when 
there  is  no  treaty  or  other  public  act  of  their 
own  government  in  relation  to  the  matter. — The 
Paquetc  Habana,  20  S.  Ct.  290,  175  U.  S.  677, 
44  L.  Ed.  320. 

^=»43.  Judicial  proceedings  and  reeords. 

See  20  Cent.  Dig.  Evid.  §S  62-66 ;   3  Cent.  Dig.  App. 
L  B.  S5  2969,  2960 ;    10  Cent.  Dig.  Contempt,  S  1S2. 

On  a  demurrer  to  a  bill  alleging  that  de- 
fendant had  obtained  possession  of  land  belong- 
ing to  complainant  by  representing  it  to  be  un- 
appropriated, and  thus  procuring  a  patent  from 
the  state,  the  court  will  not  judicially  notice 
actions  between  the  remote  vendor  of  complain- 
ant and  others,  in  which  the  supreme  court  of 
the  state  held  the  land  claimed  by  complainant 
to  be  unappropriated.— Stewart  v.  Masterson, 
131  U.  S.  151,  9  S.  Ct.  682,  33  L.  Bd.  114. 

^=>44.   Offices   and   official  position  and 
antliority. 

See  20  Cent  Dig.  Evld.  8  66;    8  Cent.  Dig.  App.  A 
E.  S  2959. 

It  is  no  objection  to  a  certificate  issuing 
from  the  office  of  the  comptroller  of  the  curren- 
cy, and  under  the  seal  of  that  office,  that  it  was 
given  by  L.  as  **acting"  comptroller,  and  that 
such  office  was  unknown  to  the  law,  as  a  deputy 
comptroller  is  provided  for  by  Rev.  St.  §§  178, 
327,  to  act  during  the  absence  or  inability  of  the 
comptroller,  and  the  court  will  take  judicial  no- 
tice that  L.  was  deputy  comptroller,  and  will 
presume  that  he  was  authorized  at  the  date  of 
the  certificate  to  act  for  the  comptroller.— Keyser 
V.  Hitz,  133  U.  S.  138,  10  S.  Ct.  290,  33  L.  Ed. 
531. 

^s>45.  Elections    and    appointments    to 
office. 

See  20  Cent  Dig.  Evid.  8  67. 

The  court  will  take  judicial  notice  of  the 
date  fixed  by  statute  for  the  election  of  members 
of  a  state  constitutional  convention,  and  of  the 
time  of  the  assembling  of  the  convention. — Mills 
v.  Green,  159  U.  S.  651,  16  S.  Ct.  132,  40  L.  Ed. 
293. 

^=946.  Official    prodaniations    and    or- 
ders. 

See  20  Cent  Dig.  Evld.  9  68. 

The  public  proclamation  of  pardon  and  am- 
nesty has  the  force  of  public  law,  of  which 
courts  and  officers  will  take  notice,  though  not 
specially  pleaded.— Jenkins  v.  CoHard,  145  U.  S. 
546,  12  S.  Ct  868,  36  L.  Ed.  812. 


^=^47.  AdministratiTc  mlei 
.  tions. 

See  20  Cent  Dig.  Bvld.  I  O. 

The  court  will  take  judicial  notice  of  the 
rules  and  regulations  prescribed  by  the  interior 
department  relating  to  contests  before  the  land 
office,  as  of  all  other  rules  and  regulations  pre- 
scribed by  the  principal  departments  of  the  gov- 
ernment under  express  authority  of  an  act  of 
congress,  for  the  transaction  of  business  in 
which  the  public  are  interested  and  have  a  ri^ht 
to  participate,  and  by  which  they  are  coDtroUed. 
— Caha  V.  United  States,  152  U.  S.  211,  14  S. 
Ct  513,  38  L.  Ed.  415. 

^=^,48.   Official   procccdinffs  and   acta. 

See  20  Cent.  Dig.  Bvld.  8  70;    8  Cent  Dig.  App.  A 
B.  §  2959. 

In  deteVmining  whether  or  not  the  executive 
has  declared  that  a  guano  island  is  within  the 
jurisdiction  of  the  United  States,  the  court  is 
not  confined  to  the  averments  in  the  pleadings 
and  the  documents  set  out  in  the  record,  but  it 
will  take  judicial  notice  of  the  acts  of  the  execu- 
tive relative  to  such  island. — Jones  v.  United 
States,  137  U.  S.  202,  11  S.  Ct  80,  34  L.  Ed. 
691 ;  Smith  v.  Same,  137  U.  S.  224,  11  S.  Ct 
88,  34  L.  Ed.  700. 

The  court  must  take  judicial  notice  of  the 
existence  of  civil  war  in  a  foreign  state  at  a 
certain  time,  and  of  the  result  thereof,  and  of 
a  subsequent  recognition  by  the  United  States 
of  one  party  as  representing  the  legitimate  gov- 
ernment, and,  for  information  in  this  regard, 
may  consult  the  department  of  state.  Decree. 
65  F.  577,  13  C  C.  A.  51.  affirmed.— Underbill 
V.  Hernandez,  18  S.  Ct.  83,  168  U.  S.  250,  42 
L.  Ed.  456. 

A  report  of  a  state  auditor  in  respect  to 
the  amounts  of  the  various  kinds  of  property 
subject  to  taxation  is  not  a  document  of  which 
tho  court  can  take  judicial  notice. — ^First  Nat 
Bank  of  Wellington.  Ohio,  v.  Chapman,  19  S. 
Ct  407,  173  U.  S.  205,  43  L  Ed.  6W. 

Judicial  notice  of  a  decision*  of  the  Inter- 
state Commerce  Commission,  authoritatively 
published  in  its  reports,  need  not  be  taken  by 
a  state  court  because  of  the  provision  of  Act 
Feb.  4,  1887,  c.  104,  §  14,  24  Stat.  384  (U.  S. 
Comp.  St.  1901,  p.  3164),  making  the  authoriz- 
ed publications  of  the  commission  competent 
evidence  without  further  proof  or  authentica- 
tion, where  such  decision  was  not  mentioned  in 
the  pleadings  nor  in  Ae  agreed  statement  of 
facts,  since  the  purpose  of  the  statute  is  to  re- 
lieve litigants  from  the  inconvenience  and  ex- 
pense of  obtaining  certified  copies  of  the  ded* 
sions,  and  it  does  not  otherwise  change  the 
rules  of  evidence. — (1912)  Robinson  v.  Balti- 
more &  O.  R.  Co.,  32  S.  Ct  114,  222  U.  S.  506, 
56  L.  Ed.  288,  affirming  judgment  (1908)  63  S. 
E.  323,  64  W.  Va.  406. 

^=»49.   Official  slsnatares  amd  seals. 

See  20  Cent  Dig.  Evid.  f  71. 

In  an  action  against  the  drawer  of  a  bill 
of  exchange  payable  in  Norway,  the  notarial 
certificate  of  protest,  authenticated  by  the  no- 
tary's seal,  was  offered  to  prove  presentation 
and  nonpayment.  UM,  that  the  court  will 
take  judicial  notice  of  the  seals  of  notaries  pub- 
lic, and  that  it  was  properly  admitted.— Pierce 
V.  Indseth,  106  U.  S.  546,  1  S.  Ct  418,  27  U 
Ed.  254,  affirming  Fed.  Cas.  No.  7,026. 


.•  Mode    of    asccrtalniiftc    facts 
quired  to  be  noticed. 

See  20  Cent  Dig.  Bvid.  8  72. 

In  determining  the  fact  that  the  executive 
has  declared  a  guano  island  to  be  within  the 
jurisdiction  of  the  United  States,  the  court  is 
not  confined  to  the  pleadings  and  documents  in 
the  case,  but  will  inspect  the  records  of  the 
department  of  state. — Jones  v.  United  States^ 
137  U.  S.  202,  11  S.  Ct.  80,  34  L.  Ed«  691. 
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The  records  of  the  navy  department  may  be 
consulted  by  the  supreme  court  of  the  United 
States  upon  the  question  of  the  recognition  of 
the  exemption  of  coast-fishins  boats  from  cap- 
ture.—The  Paquete  Habana,  20  S.  Ct.  290,  175 
U.  S.  677,  44  X.  B3d.  320. 

n.   PRESUMPTIONS. 

Criminal  prosecutions,  see  Criminal  Law,  ^» 

805-323. 
To  aid  construction  of  statute,  see  Statutes, 

^=>212. 

A»  to  particular  facts  or  issues. 
See— 
Deeds,  <&=>191-194. 
Gifts,  <S=»47. 

Alienage,  see  Aliens,  ^=^2. 

Citizenship  to  determine  jurisdiction,  see 
Courts,  <8=»323. 

Constitutionality  of  statutes,  see  Constitutional 
Law,  ^s»48. 

Correctness  of  master's  report,  see  ESquity,  ^» 
409. 

Death,  see  Death,  ^=s>2. 

Delivery  of  deed,  see  Deeds,  ^=»194. 

Enemy's   property,   see  War.   ^=928. 

Enactment  of  statutes,  see  Statutes,  ^=^283. 

Extension  of  land  held  adversely,  see  Adverse 
Possession,  ^=985. 

Fkult,  see  Collision,  ^s»73,  104. 

Former  adjudication,  see  Judgment,  ^=»951~ 
956. 

Fraud  or  undue  influence  in  procuring  execu- 
tion of  will,  see  Wills,  <&=>163. 

Fraudulent  conveyance,  see  Fraudulent  Convey- 
ances, <8=>270-282. 

Good  faith  of  purchaser  of  bill  or  note  and  pay- 
ment of  value,  see  Bills  and  Notes,  ^=»497. 

Good  faith  of  purchaser  of  municipal  bonds,  see 
Municipal  Corporations,  ^=9955. 

Jurisdiction  of  courts,  see  Judgment,  ^=^95. 

Limitation  of  liability  of  carrier  in  respect  to 
goods,  see  Carriers,  ^=»163. 

Notice  of  election,  see  Counties,  ^=^154. 

Ownership  of  stock,  see  Banks  and  Banking, 
<8=9250. 

Payment,  see  Payment,  ^=»64-66w 

Prejudice  from  error  in  trial  court,  see — 
Appeal  and  Error,  ^=»1031. 
Criminal   Law,   ^s»1163. 

Testamentary  capacity,  see  Wills,  ^=952. 

Validity  of  mortgage,  see  Equity,  ^s»346. 

Waiver  of  inventory,  see  Descent  and  Distribu- 
tion, ^=»147. 

In  partioulqr  civU  actions  or  proceedings. 

See  Etjectment,  ^=»86. 

For  breach  of  warranty,  see  Sales,  ^=»439. 

Injuries  from  negligence,  see — 
Carriers,  ^s»163. 
Collision,  <&=>73,  78,  104.  122. 
Master  and  Servant,  ^=»265. 
Negligence,  <S=»120-122. 
Railroads,  ^=9346. 

On  bills  or  notes,  see  Bills  and  Notes,  ^=»490- 
497. 

On  contract  of  suretyship,  see  Principal  and 
Surety,  ^=^159. 

On  insurance  policies,  see  Insurance,  ^=»646. 

On  municipal  bonds,  see  Municipal  Corpora- 
tions, ^=^955. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  ^=^287-290. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, ^=>270-282. 


^s»60.  Inaooenee. 

See  20  Cent  Dig.  Bvid.  8  tL 

There  is  no  presumption,  merely  because 
contrary  has  not  been  established,  that  an  inter- 
state carrier  is  conducting  its  affairs  in  viola- 
tion  of  federal  legislation.— Cincinnati,   N.   O. 


&  T.  P.  Ry.  Co.  V.  Rankin,  36  S.  Ct.  555,  241 
U.  S.  319,  60  L.  Ed.  1022. 

^»66.  Knowledge  of  fact. 

See  20  Cent.  Dig.  Evld.  9  86. 

Ignorance  on  the  part  of  the  patentee  of 
a  combination  of  the  manner  of  the  operation 
of  the  elements  which  he  has  combined  will  not 
readily  be  inferred.--(1911)  Diamond  Rubber 
Co.  of  New  York  v.  Consolidated  Rubber  Tire 
Co.,  31  S.  Ct  444,  220  U.  S.  428,  55  L.  Ed. 
527,  affirming  decree  (1908)  Consolidated  Rub- 
ber Tire  Co.  v.  Diamond  Rubber  Co.  of  New 
York,  162  F.  892,  89  C.  C.  A.  582. 

^=967.   Continnanoe  of  fact  or  oondition. 

See  20  Cent  Dig.  Evld.  9§  87.  88.  103 ;   24  Gent  Dig. 
Fraud.  Conv.  9  804 ;   27  Ceot  Dig.  Ins.  Per.  §  6. 

Nonexistence  of  island  because  field  notes 
and  plat  of  government  survey  of  1868  make  no 
mention  of  it  will  not  be  inferred  where  the  is- 
land has  an  area  of  nearly  140  acres  with  well- 
defined  banks  rising  from  3  to  5  feet  above  high 
water.— Scott  v.  Lattig,  33  S.  Ct  242,  227  U. 
S.  229,  57  L.  Ed.  490,  44  L.  R.  A.  (N.  S.)  107, 
reversing  decree  Lattig  v.  Scott,  107  P.  47,  17 
Idaho,  506. 

^=:»68.   Conseqnenoefl  of  acts  or  statefl  of 
fact. 

See  20  Cent.  Dig.  Evld.  8  89. 

Where  the  copyright  of  a  book  written  by  a 
married  woman  was  taken  out  in  the  name  of 
her  publisher,  and  it  appeared  that  from  time 
to  time  she  settled  with  him  for  her  royalties, 
it  will  be  presumed,  in  a  suit  by  the  publisher 
for  infringement,  that  the  legal  title  was  con- 
veyed to  him  in  some  proper  manner,  although 
it  might  be  that  in  the  state  of  her  residence 
the  property  in  tiie  work  was  vested  in  her  hus- 
band by  virtue  of  his  marital  rights,  and  there 
was  no  evidence  of  a  conveyance  by  him. — Bel- 
ford,  Clarke  &  Co.  v.  Scribner,  144  U.  S.  488, 
12  S.  Ct  734,  36  L.  Ed.  514. 

^=»71.  'Mailing;,    and    delivery    of    mail 
matter.  ' 

See  20  Cent  Dig.  Evld.  8  92, 

Proof  that  a  letter  properly  directed  was 
placed  in  the  post  office  raises  a  presumption 
that  the  letter  reached  the  person  to  whom  it 
was  addressed,  and  this  presumption  is  not  af- 
fected by  any  forfeiture  or  penalty  which  might 
result  from  proof  of  the  receipt  of  the  letters. 
—Rosenthal  v.  Walker,  111  U.  S.  185,  4  S.  Ct. 
382,  28  L.  Ed.  395. 

Evidence  that  a  letter  was  duly  posted 
raises  the  presumption  that  it  was  received. — 
Kimberly  v.  Arms,  129  U.  S.  512,  9  S.  Ct.  355, 
32  L.  Ed.  764. 

^=s>74.  Eridenoe  witbl&eld  or  falsified. 

See  20  Cent   Dig.  Evid.   9S  95-100;    12  Cent  Dig. 
Corp.   9  2092. 

^=975.  — ^  In  general. 

See  20  Cent  Dig.  Bvid.  8  9S. 

The  failure  to  produce  evidence  within  a 
party's  control  raises  the  presumption  that,  if 
produced,  it  would  operate  against  him;  and 
every  intendment  will  be  in  favor  of  the  op- 
posite party.— Kirby  v.  Tallmadge,  160  U.  S. 
379,  16  S.  Ct.  349,  40  L.  Ed.  463. 

When  the  circumstances  in  proof  tend  to 
fix  a  liability  on  a  party  who  has  it  in  his  pow- 
er to  offer  evidence  of  all  the  facts  as  they  ex- 
isted, and  rebut  the  inferences  which  the  cir- 
cumstances in  proof  tend  to  establish,  and  he 
fails  to  offer  such  proof,  the  natural  conclusion 
is  that  the  proof,  if  produced,  would  support 
the  inferences  against  him.  Decree  (D.  C.) 
The  Queen,  78  F.  155,  affirmed.~The  Queen  of 
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the  Pacific,  21  S.  Ct.  278,  180  U.  S.  49,  45  L. 
Ed.  419. 

^=981.  JdA'WM  of  foreign  oonntries* 

See  20  Cent.  Dig.  Evid.  8  102;    82  Cent.  Dig.  Libel. 
9  274. 

.The  federal  courts  cannot  assame  without 
proof  that,  under  the  law  of  Cuba,  like  that  of 
the  forum,  a  promise  to  repair  or  replace  de- 
fective machinery,  when  notified  by  an  employ^ 
of  the  defect,  throws  upon  the  master  the  risk 
of  injury  to  such  employ^  from  such  defect  un- 
til the  time  for  performance  has  expired,  or 
that  it  does  away  with  or  leaves  to  the  jury 
what  otherwise  would  be  negligence  as  a  mat- 
ter of  law.— (1912)  Cuba  R.  Co.  v.  Crosby,  32 
S.  Ct.  132,  222  U.  S.  473,  56  L.  Ed.  274.  38 
L.  R.  A.  (N.  S.)  40,  reversing  judgment  (1909) 
170  F.  369,  95  O.  C.  A.  539. 

The  common-law  fellow-servant  rule  must 
be  assumed  to  have  existed  in  Porto  Rico  in 
view  of  the  provisions  of  the  Rev.  St.  ^  Codes 
Porto  Rico  1902,  p.  150,  adopting  the  English 
employer's  liability  act,  that  the  master  should 
be  liable  in  certain  cases  for  injuries  caused  by 
the  negligence  of  a  fellow  servant  and  that  the 
act  shall  not  apply  to  injuries  caused  to  domes- 
tic servants  or  farm  laborers  by  fellow  em- 
ployes.— Brooks  V.  Central  Sainte  Jeanne,  33  S. 
Ct.  700,  228  U.  S.  688,  57  L.  Ed.  1025. 

^=»83.  Offleial  prooeedlnes  and   acta. 

Setf  20  Cent.  Dig.  Bvid.  9  105:    44  Cent.  Dig.  Statea. 
9  163. 

Where  the  statutes  of  a  state  regulating  the 
impaneling  of  grand  juries  (Gen.  St.  Ky.  570; 
Code  Cr.  Proc.  Ky.  §  101)  exclude  from  service 
all  persons  other  than  white  men,  it  must  be 
presumed  on  the  trial  of  a  negro  that  the  offi- 
cers who  summoned  the  grand  jury  by  which 
he  was  indicted  followed  the  letter  of  the  stat- 
utes, notwithstanding  the  state  court  of  appeals 
in  a  decision  rendered  after  the  indictment  was 
returned  declared  them  to  be  unconstitutional, 
as  in  conflict  with  the  fourteenth  amendment, 
and  the  indictment  must  be  set  aside. — Bush  v. 
C6mmonwealth  of  Kentucky,  107  U.  S.  110,  1 
S.  Ct  625,  27  L.  Ed.  354. 

It  is  no  objection  to  a  certificate  issuing 
from  the  office  of  the  comptroller  of  the  cur- 
rency, and  under  the  seal  of  that  office,  that  it 
was  given  by  L.  as  "acting"  comptroller,  and 
that  such  office  was  unknown  to  the  law,  as  a 
deputv  comptroller  is  provided  by  Rev.  St.  U.  S. 
§§  178,  327,  to  act  during  the  absence  or  inabil- 
ity of  the  comptroller,  and  the  court  will  pre- 
sume that  L.  was  authorized  at  the  date  of  the 
certificate  to  act  for  the  comptroller. — Keyser 
V.  Hitz,  133  U.  S.  138,  10  S.  Ct.  290,  33  L.  Ed. 
531. 

There  is  no  presumption  that  a  sheriff  hav- 
ing custody  of  an  alleged  lunatic,  whom  he  does 
not  produce  on  the  trial  of  lunacy  proceedings, 
exerted  his  power  of  detention  for  the  purpose 
of  preventing  such  person  from  attending  the 
hearing  or  being  represented  there  and  contest- 
ing the  proceeding.— Simon  v.  Craft,  21  S.  Ct. 
83C,  182  U.  S.  427,  45  L.  Ed.  1165. 

A  presumption,  though  not  a  conclusive  one, 
that  there  has  been  a  compliance  with  the  con- 
dition precedent  to  the  issuance  of  county  bonds 
in  payment  of  a  subscription  to  the  capital 
stock  of  a  railway  company,  that  the  county 
should  first  be  exonerated  from  a  prior  subscrip- 
tion to  the  stock  of  another  railroad  company, 
arises  from  the  mere  fact  of  subscription  and 
issuance  by  the  officer  charged  with  the  duty 
of  issuing  the  bonds  upon  the  performance  to 
the  condition  precedent.  Judgment  (C.  C.  A. 
1907)  Quinlan  v.  Green  County,  Ky.,  157  F.  33, 
84  C.  C.  A.  537,  19  L.  R.  A.  (N.  S.)  849,  modi- 
fied.—Green  County,  Ky.,  v.  Quinlan,  29  S,  Ct 
162,  211  U.  S.  582.  53  L.  Ed.  335. 


It  will  be  presumed,  in  the  absence  of  any 
showing  to  the  contrary,  that  the  governor  gen- 
eral of  the  Philippines  reported  a  grant  of  tide 
lands  to  his  superiors  at  Madrid,  as  required 
by  royal  decree. — Jover  Y  Costas  v.  Insular 
Government  of  Philippine  Islands,  31  S.  Ct 
664,  221  U.  S.  623,  55  L.  Ed.  884. 

In  a  suit  to  have  the  holder  of  a  patent 
declared  the  trustee  for  adverse  claimant  pre- 
sumption that  a  contest  before  the  town  site 
commission  for  a  town  in  the  Cherokee  Nation 
was  begun  within  the  prescribed  time  after  no- 
tice of  denial  of  contestant's  application  arises 
where  the  petition  does  not  show  when  contest- 
ant's application  was  refused  or  when  she  was 
notified  thereof.— Ross  v.  Stewart,  33  S.  Ct 
345,  227  U.  S.  530,  57  L.  Ed.  626,  affirming 
judgment  106  P.  870,  25  Okl.  611. 

^=»84.  Partlenlar  facts. 

See  20  Cent  Dig.  Bvid.  9-  106. 

No  presumptions  exist  that  corporate  sto<^ 
is  worth  par.— Commonwealth  of  Virginia  v. 
State  of  West  Virginia,  35  S.  Ct.  795,  238.  U. 
S.  202,  69  L.  Ed.  1272. 

^=985.   Operation  and  efleot. 

See  20  Cent   Dig.  Bvid.   §9  lOT-109. 


— »  Presnmptiona  of  f aet. 

See  20  Cent  Dig.  Bvid.  §  109. 

Spoliation  or  concealment  of  papers,  though 
it  is  theoretically  a  serious  onense,  and  an- 
thorizes  the  presumption  of  an  intention  to 
suppress  incriminatinj^  evidence,  is  not  in  itself 
ground  for  condemnation,  but  is  evidence,  more 
or  less  convincing,  of  the  existence  oi  such 
prround;  but  the  presumption  arising  therefrom 
IS  a  rebuttable  one,  and  the  transaction  is  open 
to  explanation.  Decree  (D.  C.)  91  F.  274,  modi- 
fied.—The  Olinde  Rodrigues,  19  S.  Ct  851.  174 
U.  S.  510.  43  L.  Ed.  1065. 

m.  BUKDEN   OF  PROOF. 

Practice  in  equity,  see  Equity,  ^=:»346. 

As  to  particular  facts  or  iuues. 
See- 
Boundaries,   ^s»33. 
Deeds,  <8=9l91-194. 

Authority  of  agent,  see  Principal  and  Agent 
<&=>119. 

Citizenship  determining  jurisdiction,  see  Courts, 
<S«>->>323. 

Error  in  trial  court,  see  Appeal  and  E)rror,  ^=» 
901. 

Ehcecution  of  deed,  see  Deeds,  ^=»193. 

Fault  see  Collision,  ^==>104. 

Fraud  or  undue  influence  in  procuring  execu- 
tion of  will,  see  Wills,  ^=9l63. 

Fraudulent  conveyance,  see  Fraudulent  Con- 
veyances. «=»270-282. 

Good  faith  of  purchaser  of  bill  or  note  and 
payment  of  value,  see  Bills  and  Notes,  ^s> 

Limitation  of  liability  of  carrier  in  respect  to 
goods,  see  Carriers,  ^=»163. 

Loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  ^=»132. 

Ownership  of  captured  vessel,  see  War,  ^=»2S. 

Payment  see  Payment,  ^=»64-66. 

Preferences  by  debtor,  see  Bankruptcy,  ^=»303. 

Testamentary  capacity,  see  Wills,  ^s»52. 

In  particular  civil  actions  or  proceedings. 

See— 
Bankruptcy,  ^=»303. 
Ejectment,  ^=»86. 
Usury,  ^=s>113. 

Claim  against  United  States,  see  United  States* 

<g=»141. 
Deportation  proceedings,  see  Aliens,  ^s>32. 
Enforcement  of  stockholder's  liability,  see  Banks 

and  Banking,  ^=»250. 
Establishment  of  trust,  see  Trusts,  <8— >41. 
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For  breach  of  contract, 

Contracts,  «=»348. 

Sales,  «=»439. 
For  malicious  prosecution,  see  Mallciooa  Pros- 
ecution, ^:»56. 
Injuries  from  neeligence,  see   ■ 

Carriers,  «=>132,  163. 

Collision,  <8=»73,  104. 

Master  and  Servant.  ^=»26Si. 

Negligence.  <g=»120-122. 

Railroads,   «=»346. 
On  bills  or  notes,  see  Bills  and  Notes,  ^=»490- 

497. 
On  insurance  policies,  see  Insurance,  ^=»646. 
Probate    proceedings    and    actions    relating    to 

wills  or  probate,  see  Wills,  <S=»287-290. 
To  establisn  boundaries,  see  Boundaries,  ^S983. 
To  set  aside  transfers  in  fraud  of  creditors  or 

subsequent  purchasers,  see  Fraudulent  Con- 

Teyances,  <e=»27(>-2S2. 

^=:>94.  Extent  of  burden  la  eeneral. 

See  SO  Cent.  Dig.  Brid.  88  U6,  U7. 

Proof  of  a  genuine  signature  to  a  document 
whose  authenticity  is  denied  casts  on  the  op- 
posite party  the  burden  of  showing  that  the 
writing  above  the  signature  was  forged. — Sturm 
V.  Boker,  150  U.  S.  312,  14  S.  Ct  99,  37  L.  Ed. 
1093. 

IV.  IUSI.EVANCT,  BIATEBIAUTT,  AND 
COHPETENCT  IN   OENERAI.. 

(A)  FACTS  IN  ISSUE  AND  RELEVANT  TO 

ISSUES. 

Criminal  prosecutions,  see  Criminal  Law»  ^» 
338-^6a 

^=:>99.  Relevancy  in  |:eneraL 

See  20  Cent.  Dig.  Svid.  89  123.  U7-14S. 

Certain  persons  secured  the  contract  to  con- 
struct waterworks  for  a  city,  and,  iik  order  to 
raise  the  deposit  required  as  a  forfeit,  they 
procured  B.  to  discount  a  draft  drawn  on  one 
of  th'em.  This  draft  was  protested  for  nonpay- 
ment. All  rights  and  liabilities  under  the  con- 
tract passed  by  assignment  to  another  one  of  the 
contractors,  and  B.  sued  him  for  the  amount 
of  the  draft  Held,  that  the  account  between 
B.  and  the  acceptor  of  the  draft  was  admis- 
sible against  defendant,  as  the  assgnee  of  the 
acceptor.— Runkle  v.  Burnham,  153  U.  S.  216, 
14  S.  Ct.  a37,  38  L.  Ed.  694,  affirming  judg- 
ment Burnham  v.  Runkle  (C.  0.)  40  F.  408. 

^=9 106.  Natnre  and  eondition  of  proper- 
ty or  other  subjeot-matter. 

See  20  Cent  Dig.  Bvid.  98  169-176. 

In  an  action  for  breach  of  a  contract  to  sell 
iron,  where  defendant  sets  up  a  breach  of  war- 
ranty that  the  iron  shall  be  m  accordance  with 
an  analysis  furnished  him  by  letter  of  a  certain 
date,  evidence  of  experts  as  to  the  quality  of, 
and  the  amount  of  phosphorus  in.  iron  sold 
by  plaintiff,  at  various  dates  preceding  the  sale 
to  defendant,  is  not  admissible.— Albany  & 
Rensselaer  Iron  &  Steel  Co.  y.  Lundberg,  121 
U.  S.  451,  7  S.  Ct  058,  30  li.  Ed.  082. 

In  an  action  for  the  death  of  a  railroad  em- 
ploy4,  alleged  to  have  been  due  to  the  faulty 
construction  of  the  road,  it  was  proper  to 
exclude  a  question  to  an  engineer,  testifying  as 
to  its  construction,  as  to  whether  the  cut  in 
which  the  accident  happened  was  not  construct- 
.ed  as  cuts  were  ordinarily  constructed  on  roads 
running  through  such  places,  since  this  would 
have  necessitated  further  testimony  showing 
that  the  surroundings  of  other  cuts  were  sub- 
stantiiuly  similar  to  those  of  the  cut  in  ques- 
tion, and  would  thus  involve  collateral  issues. 
—Union  Pac.  Ry.  Co.  v.  O'Brien,  161  U.  S. 
451,  16  S.  Ct  618,  40  L.  Ed.  766. 


^9112.  yalve  of  serriees. 

See  20  Cent  Dig.  Evld.  9S  U4p  SS4-2St.    ' 

In  an  action  to  recover  for  services  rendered 
in  effecting  the  sale  of  land  located  near  a  large 
city,  evidence  as  to  the  character  of  the  land  and 
its  possible  value  as  a  future  suburb  of  the  city 
is  admissible  on  the  question  of  the  value  of  the 
services.— Forsyth  v.  Doolittle,  120  U.  S.  73,  7 
S.  Ct  408,  30  L.  Ed.  586. 

^=»113.  Value  or  market  price  of  prop* 
ertj. 

See  20  Cent  Dig.  Bvld.  8§  250-296. 

The  fact  that  the  owner  of  a  vessel  had 
at  the  time  of  a  collision  concluded  a  sale  of 
one-half  the  vessel  'for  a  certain  sum  is  better 
evidence  of  her  actual  value  than  the  conflicting 
opinion  of  experts.  Decree,  Jakobsen  v.  Spring- 
er, 87  F.  948,  31  0.  C.  A.  315,  affirmed.— The 
Albert  Dumois,  20  S.  Ct  595,  177  U.  S.  240, 
44  L.  Ed.  751. 

Sale  by  auction  in  a  great  mart  of  com- 
merce is  a  proper  method  of  determining  the 
value  of  goods  damaged  in  the  hands  of  a  car- 
rier. Decree  (D.  C.)  The  Queen,  78  P.  155,  af- 
firmed.—The  Queen  of  the  Pacific,  21  S.  Ct  278, 
180  U.  S.  49.  45  li.  Ed.  419. 

Value  of  railway  stock  may  be  proved  by 
evidence  of  its  intrinsic  value.— Commonwealth 
of  Virginia  v.  State  of  West  Virginia,  85  S.  Ct 
795,  238  U.  S.  202,  59  L.  Ed.  1272. 

(B)  RES  QESTiD. 
Criminal  prosecutions,  see  Criminal  Law,  ^=» 

^=9120.  Acts  and  statements  aeeom- 
panyins  or  connected  with 
transaction  or  event* 

See  20  Cent  Dig.  Evld.  99  803,  807-368.  1U7,  1119;    4 
Cent  Dig.  Assault,  §  89;   9  Cent  Dig.  Carr.  9  1477. 

^=9121.  — —  In  soneraL 

See  20  Cent  Dig.  Evld.  99  308.  807-838.  1117.  1119: 
4  Cent  Dig.  Aasault,  9  39;   9  Cent  Dig.  Carr.  9  1477. 

The  answer  of  garnishees,  which  denied  pos- 
session or  control  of  the  debtors*  property,  was 
controverted  by  the  attaching  creditors,  who  al- 
leged that  the  garnishees  had  "combined,  col- 
luded, and  confederated  together  with  the  debt- 
ors to  hinder,  delay,  and  defeat  collection  of 
their  debts.''  On  trial,  it  appeared  that  one  of 
the  garnishees,  fearing  plaintiffs'  attachment, 
induced  the  debtors  to  transfer  their  property  to 
him  in  full  payment  of  a  debt  of  his  firm  of 
about  $15,000.  Some  hours  later,  and  in  the 
night,  the  debtors  called  at  the  garnishee's  house, 
and. he  went  with  them  to  an  attorney's  office, 
where  he  gave  direction  as  to  the  priority  of  oth- 
er attachments  then  ready  to  issue  against  the 
debtors,  and  which  were  levied  prior  to  plain- 
tiffs'. Held,  that  the  transfer  to  the  garnishee 
and  the  arrangements  at  the  attorney's  office 
were  parts  of  the  same  transaction  to  appropri- 
ate the  property,  during  which  time  the  acts  of 
the  garnishee  were  part  of  the  res  gestae,  and 
admissible  in  evidence.— Klein  v.  Hoffheimer, 
132  U.  S.  867,  10  S.  Ct  130,  33  L.  Ed.  373. 

^=»122.  «-*  Before  transaction  or  event. 

See  20  Cent  Dig.  Evld.  99  339-850;    4  Cent  Dig. 
Assault,   9   89. 

Where  the  nominal  payee  of  an  accommo- 
dation note  has  died  before  trial  of  an  action 
thereon  by  the  indorsee  against  the  makers,  tes- 
timony 01  a  witness  as  to  letters  and  conversa- 
tions between  him  and  such  payee  prior  to  the 
making  of  the  note,  tending  to  show  the  relations 
of  the  parties  and  the  circumstances  in  which 
the  note  was  made,  is  admissible  as  part  of  the 
res  gestffi.— Holmes  v.  Goldsmith,  147  U.  S.  150, 
13  S.  Ct  288,  37  L.  Ed.  118,  affirming  judgment 
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Goldsmith  T.  Holmes  (O.  O.)  86  F.  484, 1  L.  B. 
A.8ia  " 


—  After  transaotioii  or  event. 

See  20  Cent  Dig.  Evld.  88  S61-368;    4  Gent  Diff. 
Assault,  8  S9. 

In  an  action  against  a  railroad  company 
to  recover  damages  for  injuries  received  by  a 
passenger  by  the  train  in  which  he  was  travel- 
ing running  off  the  track,  a  declaration  of  the 
engineer,  made  between  10  and  30  minutes  aft- 
er the  accident  occurred,  as  to  the  rate  at  which 
the  train  was  going  at  the  time,  is  not  admissi- 
ble in  behalf  of  the  plaintiff.— Vicksburg  &  M. 
R.  Ck).  V.  O'Brien,  l6  U.  S.  99,  7  S.  Ot  118, 
30  L.  Ed.  299. 

Where  there  was  independent  evidence 
showing  that  the  conveyance  of  an  insolvent's 
assets  was  in  pursuance  of  a  purpose  of  the 
insolvent  and  his  vendee  to  defraud  the  insol- 
vent's creditors,  a  declaration  by  the  insolvent 
to  a  creditor,  shortly  after  the  transfer,  that 
he  was  obliged  to  fail,  and  would  continue  the 
business  as  soon  as  ne  could  settle  with  his 
creditors,  is  admissible  against  the  vendee,  as 
part  of  the  res  gestae.  Judgment,  75  F.  350,  21 
G.  G.  A.  390,  affirmed.— Sonnentheil  v.  Ghristian 
Moerlein  Brewing  Go.,  19  S.  Gt  233,  172  U. 
S.  401,  43  L.  Ed.  492. 

^=9124.  Acts  and  statements  of  person 
siok  or  Injnred. 

See  20  Cent- Dig.  Bvid.  88  M9-387;    •  Cent  Dig. 
Carr.  8  1477. 


— »-  Statements  to  pl&yiiolans* 

See  20  Cent  Dig.  Bvld.  88  883-887. 

In  an  action  for  personal  injuries,  it  is  er- 
ror to  permit  the  nurse  and  physician  to  testify 
that  plaintiff  told  them,  some  time  after  the  ac- 
cident, that  a  piece  of  nail  had  come  out  of  his 
knee,  and  to  permit  the  phvsician  to  point  out 
the  scar  of  the  hole  out  of  which  the  plaintiff 
had  told  him  the  nail  had  come,  as  such  matters 
are  mere  hearsay. — Boston  &  A.  R.  Go.  v. 
O'Reilly.  158  U.  S.  834,  15  S.  Gt  830,  39  L. 
Ed.  1006. 

(Q)  SIMILAR    FAGTS    AND    TRANSAG- 

TIONS. 

See  20  Cent  Dig.  Evld.  89  888-428. 
Other  offenses,  see  Griminal  Law,  ^=»309-372. 

(D)  MATERIALITY. 

^=9 147.  Neeatlve  OTidenoe. 

See  20  Cent  Dig.  Bvid.  88  485-437. 

The  testimony  of  witnesses  to  the  effect 
that  they  did  not  know  of  or  see  any  oppor- 
tunity for  certain  cotton  to  have  caught  fire 
except  from  a  passing  locomotive  is  not  inad- 
missible on  the  question  of  the  liability  of  the 
railroad  company  for  the  value  of  such  cotton, 
if  objected  to,  not  because  of  any  omission  to 
state  the  facts  which  induced  the  witnesses' 
belief,  but  because  negative  in  character,  irrel- 
evant, and  in  the  nature  of  a  conclusion.  Judg- 
ment, 112  F.  402,  50  G.  G.  A.  230,  affirmed.— 
Texas  &,  P.  Ry.  Go.  v.  Watson,  23  S.  Gt  681, 
190  U.  S.  287,  47  L.  Ed.  1057. 

(E)  GOMPBTBNGT. 

Griminal  prosecutions,  see  Griminal  Law,  ^=» 
390-^6. 

^=9 156.  ETidence    admissible   hj  reason 
of   admission   of   slmUar    evi* 
denee   of   adverse   partj. 
See  SO  Cent  Dig.  Evld.  88  445-458,  2148. 

Impeaching  evidence,  see  Witnesses,  ^=»352. 

Where  the  issue  was  as  to  whether  A.  or  B. 
owned  a  note,  and  A.,  having  testified  that  he 


owned  it,  afterwards  testified  that  B.  owned  it, 
and  that  the  reason  he  believed  so  was  that  he 
had  never  directed  the  proceeds  of  the  note  to 
be  applied  to  any  purpose,  it  is  competent  to 
prove  by  G.  that  A.  gave  directions  to  G.  as  to 
how  to  apply  such  proceeds. — Burley  v.  German- 
American  Bank,  111  U.  S.  216,  4  S.  Gt.  341. 
28  L.  Ed.  406. 

A  defendant  who  has  testified  to  conversa- 
tionto  between  the  parties,  for  the  purpose  of 
showing  that  a  deed  absolute  on  its  face  was  in- 
tended as  a  mortgage,  cannot  object  on  appeal 
that  plaintiff  was  allowed  to  testify  in  rebuttal 
to  the  same  matters,  although  Gode  Mont  |  628, 
j>rovides  that  parol  evidence  shall  not  be  admit- 
ted to  show  the  terms  of  agreements  that  have 
been  reduced  to  writing,  except  in  cases  of  am- 
biguity, mistake,  or  fraud.— Bogk  v.  Gassert,  149 
a.  S.  17,  13  S.  Gt  738.  37  L.  Ed.  631,  affirming 
judgment  Gassert  ▼•  Bogk,  7  Mont  585,  19  P. 
281. 

Assuming  that  it  is  proper  to  admit  certain 
conversations  had,  by  defendant  In  ejectment. 
with  third  persons  to  the  eiOfect  that  they  had  a 
contract  with  the  original  owner  for  a  large 
block  of  land,  and  that  defendant  might  have 
part  of  it,  it  is  error,  after  admitting  them,  to 
e^fclude  deeds  from  the  original  owner  to  sach 
third  persons,  showing  the  lands  actually  con- 
veyed to  them,  which  are  offered  by  plaintiff  to 
contradict  their  statements  as  to  the  amount  of 
land  they  had  contracted  for. — ^Maxwell  Land 
Grant  Go.  v.  Dawson,  151  U.  S.  580,  14  S.  Gt. 
458.  38  L.  Ed.  279,  reversing  judgment  7  N.  M. 
133.  34  P.  191. 

A  party  who  produces  a  gun  for  his  wit- 
ness to  use  in  connection  with  his  testimony 
respecting  the  death  of  a  person  by  the  dis- 
charge  of  a  gun  that  he  was  carrying  cannot 
complain  if  the  other  party  uses  the  same  gun 
for  the  purposes  of  other  illustration,  withont 
giving  proof  to  identify  this  with  the  gun  that 
caused  the  death,  especially  when  the  latter 
party  gives  some  testimony  tending,  though  per- 
haps only  slightly,  to  identify  it.  Judgment,  04 
F.  751.  36  G.  G.  A.  467,  affirmed.~Supreme 
Lodge.  K.  P.,  of  the  World  v.  Beck,  21  S.  Gt 
532.  181  U.  S.  49,  45  L.  Ed.  74L 

V.  BEST  AND  SECONDABT  EVXDEHOS, 


Griminal  prosecutions*  see  Griminal 
400-404. 

^=»167.  Neoesslty   and   admissibility  of 
best  OTideiiee.  ' 

See  SO  Cent  Dig.  Bvid.  H  460-470. 

Rev.  St  I  891,  making  certified  coirfea  from 
the  books  of  the  commissioner  of  the  general 
lend  office  evidence  equally  with  the  originals, 
does  not  forbid  a  party  from  showing  by  ex- 
trinsic proof,  otherwise  legitimate,  what  the 
contents  of  the  lost  original  really  were,  when 
it  is  shown  that  the  record  itself,  or  the  tran- 
script from  it,  is  not  a  true  copy,  and  the  party 
is  not  necessarily  deprived  of  his  rights  on  ac- 
count of  the  defective  record  in  the  general 
land  office.— Gampbell  ▼.  Laclede  Gaslight  Go.» 
119  U.  S.  445,  7  S.  Gt  278,  30  L.  Ed.  459. 

^=»168.  Facts  or  transaotioaa  deseiibed 
in  or  OTideneed  by  writias. 

See  ao  Cent  Dig.  Bvid.  H  47S,  473.  474)6-604,  BOO- 
S26;    U  Cent  Dig.  Corp.  §  17S0. 

In  an  action  for  breach  of  contract  to  de- 
liver grain  to  a  military  station,  assertions  of 
demand  made  and  failure  to  perform,  contained 
in  letters  of  the  officials  of  the  station,  request- 
ing authority  to  purchase  grain  in  the  open  mar- 
ket or  contained  in  the  official  indoivements 
thereon,  or  vouchers  for  grrain  purchased  outside 
the  contract,  are  no  evidence  of  such  demand  and 
failure.    The  order  of  the  receiving  officer  re- 

Suiring  the  contractor  to  deliver  should  be  pro- 
uced,  or  ita  absence  acooaated  for.— United 
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States  V.  Corwin,  129  V.  S.  381.  9  S.  Ot  318, 
82  L.  Ed.  710. 

In  a  suit  on  a  written  contract  to  sell  all 
defendant's  cattle  on  certain  ranches,  except 
2.000  head  of  steers  already  sold  to  another  pur- 
chaser, parol  evidence  of  the  contract  with  such 
other  purchaser  may  be  introduced  to  show  that 
it  called  for  steers  two  years  old  and  upward, 
and  therefore  that  the  contract  in  dispute  called 
for  all  steers  on  such  ranches  under  that  age. — 
Lonergan  v.  Buford,  148  U.  S.  581,  13  S.  Ct. 
684.  37  L.  Ed.  569,  affirming  judgment  Buford  v. 
Lonergan,  6  Utah,  301,  22  P.  164. 

^=»160.   Contenta  of  writfns^* 

See  20  Cent  Dig.   Brld.  9S  S27.  529-659. 


— ~  In  eeneral. 

See  20  Cent.  Dig.  BtM.  (§  527.  629-535.  668. 

Under  Gen.  St.  Minn.  18t8,  c.  73,  |  59,  pro- 
viding that  the  court  may  in  its  discretion  al- 
low a  foreign  law,  though  contained  in  a  written 
statute  or  code,  to  be  proved  by  parol  evidence, 
it  was  not  error,  in  an  action  on  a  bill  of  ex- 
change payable  in  Norway,  on  the  issue  as  to 
timely  presentation  thereof,  to  admit  the  depo- 
sition of  a  lawyer  of  Norway  that  the  law  there 
allowed  a  year  after  the  issue  of  a  foreign  bill 
of  exchange  for  its  presentation  to  the  drawee 
for  payment.— Pierce  v.  Indseth,  106  U.  S.  546, 
1  S.  Ct.  418,  27  L.  Ed.  254,  affirming  Fed.  Cas. 

No.  7,026. 

« 

^=»163.  — ^  Official     aots,     proeeedines, 
and  records. 

See  20  Cent  Dig.  Bvid.  8S  6S6.  543-545. 

Oral  testimony  of  the  contents  of  a  writ- 
ten petition  for  public  improvements  In  a  city 
is  inadmissible  when  its  absence  is  not  account- 
ed for.  Judgment,  55  N.  E.  325,  182  111.  250, 
affirmed.— Farrell  v.  West  Chicago  Park  Com*rs, 
21  S.  Ct  609,  645, 181  U.  S.  404,  45  L.  Ed.  916, 
924. 


— »-  Books  of  account. 

See  20  Cent  Dig.  Evid.  9S  556,  567. 

The  original  books  of  account  should  be 
produced,  where  copies  made  bv  a  notary,  who 
took  the  deposition  of  the  bookkeeper,  are  ob- 
jected to,  both  before  the  notary  and  at  the 
trial,  as  not  the  best  evidence.  Judgment  (1906) 
87  F.  311,  17  Okl.  344,  affirmed.— Drumm-Flato 
Commission  Co.  v.  Edmisson,  28  S.  Ct  367, 
208  U.  S.  534,  52  L.  Ed.  606. 

^=9 176.  Chronnds   for  admission  of   8cc« 
ondary  cTidencc. 

See  20  Cent  Dig.  Bvid.  SI  667.  570-609. 


—  Dcstraction  or  loss  of  pri- 
mar  J  evidence. 

See  20  Cent  Dig.  Bvid.  SI  580-594;    39  Cent  Dig. 
Plead.  S  1029 ;    42  Cent  Dig.  Records,  S  33. 

On  proof  of  the  loss  of  the  written  authority 
issued  by  a  marshal  to  a  deputy  whom  he  had 
appointed,  parol  evidence  of  the  fact  of  the  ap- 
pointment and  of  the  services  of  the  deputy  are 
admissible  to  prove  such  appointment.— Wright 
V.  United  States,  158  U.  S.  232,  15  S.  Ct  819, 
39  L.  Ed.  963. 

control     of 


-»~  Possession     or 
primary  cTidence. 

See  20  Cent  Dig.  Evid.  S8  595-599. 

Where  the  primary  evidence  is  in  the  pos- 
session, or  under  control,  of  the  adverse  party, 
who  fails  or  refuses  to  produce  it,  secondary 
evidence  is  admissible.— Union  Ins.  Co.  v.  Smith, 
124  U.  S.  405,  8  S.  Ct  534,  31  L.  Ed.  497;  Dun- 
bar V.  United  States,  156  U.  S.  185,  15  S.  Ct 
325,  39  L.  Ed.  390,  affirming  judgment  (D.  C.) 
United  States  v.  Dunbar,  60  F.  75. 


^s»180.  Preliminaries    to    admission    of 
secondary  eHdence. 

See  20  Cent   Dig.   Evid.  51  600-660. 


— ^  Proof    as    to    existence    of 
primary  eTidenoe* 

See  20  Cent  Dig.  Bvid.  SS  601-604. 

Where  an  instrument  purporting  to  be  a 
letter  power  of  attorney  to  taae  possession  of 
and  sell  land  granted  by  the  government  of 
Coahuila  and  Texas  is  offered  in  evidence  as  an 
ancient  instrument,  a  copy  from  a  certified  copy 
of  the  instrument,  the  latter  having  been  lost, 
is  admissible  to  show  that  such  an  instrument  as 
the  original  was  in  existence  at  the  time  in  ques- 
tion.—Williams  V.  Conger,  125  U.  S.  397,  8  S. 
Ct  933,  31  L.  Ed.  778. 

VI.  DEMONSTBAXTVIB     EVIDENCE. 

Criminal  prosecutions,  see  Criminal  Law,  ^=» 
404. 

^=:»196.  Writings    submitted    for    oom- 
parison. 

See  20  Cent  Dig.  Bvid.  SS  681-682. 

^=9197.  ...  In  generaL 

See  20  Cent  Dig.  Bvid.  SS  681,  681^* 

Where  a  paper,  dated  in  1828.  properly  au- 
thenticated, from  the  public  arcnives  of  Coa- 
huila, purporting  to  be  signed  in  person  by  an 
applicant  for  concession  of  land  by  the  govern- 
ment, is  evidence  for  other  purposes,  the  jury 
may,  if  they  believe,  from  all  the  evidence,  that 
the  paper  is  genuine,  and  as  old  as  its  date  im- 
ports, treat  the  signature  as  genuine,  and  use  it 
as  a  standard  of  comparison  m  determining  the 
genuineness  of  an  alleged  signature. — WilUams 
V.  Conger,  125  U.  S.  397,  8  S.  Ct  933,  31  L.  Ed. 
778. 

Where  the  execution  of  a  note  sued  on  is 
put  in  issue  in  the  circuit  court,  the  introduc- 
tion of  papers,  not  otherwise  competent,  for 
the  purpose  oi  enabling  the  jury  to  malce  a 
comparison  of  handwriting,  is  warranted  by 
a  state  statute  (1  Hill's  Ann.  Laws  Or.  S  705) 
which  provides  that  "evidence  respecting  the 
handwriting  may  also  be  given  by  comparison, 
made  b^  a  witness  sldlled  in  such  matters, 
or  the  pry  with  writings  admitted  or  treated 
as  genuine  by  the  party  against  whom  the  evi- 
dence is  offered."— Holmes  v.  Qoidsmith,  147 
U.  S.  150,  13  S.  Ct  288.  37  L.  Bd.  118,  af- 
firming judgment  (C.  C.)  Goldsmith  v.  Holmes, 
36  F.  484,  1  U  R.  A.  8ia 

A  writing  specially  prepared  for  the  pur- 
pose  of  comparison  is  inadmissible  on  a  question 
of  genuineness.— Hickory  v.  United  States,  151 
U.  S.  308,  14  S.  Ct  334,  38  L.  Ed.  170. 

Papers  in  evidence,  and  admitted  to  be  in 
the  handwriting  of  a  certain  person,  may  be 
compared  by  the  jury  with  a  paper  in  dispute, 
to  determine  whether  the  latter  is  in  the  hand- 
writing of  the  same  person.— (U.  S.)  Stolces  v. 
United  States,  157  U.  S.  187,  15  S.  Ct  617, 
39  U  Ed.  667. 

Vn.  ADBIISSIONS. 

(A)  NATURE,  FORM,  AND  INCIDENTS  IN 

GENERAL. 

^=:»206.  Jndieial  admissions. 

See  20  Cent  Dig.  Bvid.  SS  707-744;    4   Cent  Dig. 
Assault,    S  39. 

^s»207.  «-*  In  eeneraL 

See  20  Cent.  Dig.  Evid.  SS  707-711;    4  Cent   Dig. 
Assault,    8   39. 

In  all  cases  where  a  receiver  is  entitled  to 
defend  or  appeal,  as  the  representative  of  the 
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eetate  in  hia  hands,  any  admissiona  made^  by 
him  or  his  counsel  in  the  course  of  the  litiga- 
tion are  binding  on!  all  parties  whose  interests 
he  is  defending.  Judgment,  80  F.  909,  26  C. 
C.  A.  279,  modified.— Bosworth  v.  Terminal  R. 
Ass'n  of  St.  Louis,  19  S.  Ct.  625,  174  U.  S. 
182,  43  U  Ed.  941. 

^=»208.  —  Pleadinss. 

See  20  Cent.  Dig.  Evld.  99  718-725. 

Averments  made  under  oath  in  a  pleading 
in  an  action  at  law  are  competent  evidence 
in  another  suit  against  the  party  making  them; 
and  the  fact  that  the  averments  are  made  on 
information  and  belief  goes  only  to  their  weight, 
and  not  to  their  admissibility.— Pope  v.  Allis, 
116  D.  S.  363,  6  S.  Ot.  69,  29  h.  Ed.  393. 

In  an  action  against  a  board  of  county 
commissioners  on  a  contract  that  had  been  as- 
signed to  plaintiff  by  the  original  contractor, 
the  complaint,  in  an  action  by  plaintiff  against 
his  assignor,  not  under  oath,  nor  signed  by  the 
plaintiff,  is  incompetent  to  prove  an  admission 
that,  on  the  state  of  facts  therein  set  out,  which 
is  substantially  the  same  as  that  of  the  pres- 
ent action,  the  plaintiff  had  no  cause  of  action 
against  the  present  defendant.— Board  of  Com- 
missioners V.  Diebold  Safe  &  Lock  Co.,  133  U. 
S.  473,  10  S.  Ct.  399,  33  L.  Ed.  674. 

^s»210.  — *  Petitions,      affidavits,     and 
depositions. 

See  20  Cent  Dig.  Evid.  S8  729-787. 

In  an  action  for  conversion,  an  affidavit 
was  made,  by  the  sole  managing  agent  of  de- 
fendant company,  to  obtain  an:  order  for  leave 
to  amend  its  answer  in  the  state  court  after 
that  court  had  lost  its  jurisdiction  by  the  fil- 
ing of  a  petition  and  bond  for  removal.  Held, 
that  such  affidavit  was  competent  evidence  in 
behalf  of  plaintiff,  on  a  subsequent  trial  in  the 
federal  court,  as  an  admission  by  defendant  of 
the  facts  stated  therein.  Having  affirmed  that 
it  was  credible  when  used  for  one  purpose, 
defendant  will  not  be  permitted  to  repudiate  it 
when  offered  for  another  purpose.— National  S. 
S.  Co.  V.  Tubman,  143  U.  S.  28,  12  S.  Ct.  361, 
36  L.  Ed.  63,  affirming  Judgment  (C.  C.)  Tug- 
man  V.  National  S.  S.  Co.,  30  F.  802. 

^=»219.   Acts  OT  oondnot. 

See  20  Cent.  Dig.  Evld.  9S  7^-770;    4  Cent  Dig. 
Aesault,  9  39. 

The  mere  payment  of  a  certain  sum  on  a 
claim  for  a  much  larger  sum  as  compensation 
for  services  rendered  in  delivering  captured  or 
abandoned  property  to  the  government— for 
which  services  it  was  under  no  legal  obligation, 
express  or  implied,  to  make  compensation — can- 
not be  deemed  a  recognition  of  a  legal  liability 
to  make  further  payments  on  such  claim.— Camp 
V.  United  States,  11^  U.  S.  648,  5  S.  Ct  687,  28 
L.   Ed.  1081. 

(B)  BY  PARTIES  OR  OTHERS  INTER- 
ESTED IN  EVENT. 

^=9221.   Parties  of  record. 

See  20  Cent.  Dig.  Evid.  S§  786-8U;    47  Cent  Dig. 
TrueU,  S  182;   49  Cent  DIr.  Willi.  I  410. 


«-*  In  eeneral. 

See  20  Cent  Dig.  Evld.  9S  786-800.  803-808 ;  4  Cent 
Dig.  Assault,  9  89 :  89  Cent.  Dig.  Paymt.  9  206 ;  47 
Cent  Dig.  TrusU,  {  132;   49  Cent  Dig.  Wills.  9  410. 

Admissions  bv  a  ward's  next  of  kin  dur^ 
ing  the  ward's  lifetime  cannot  be  set  up  in  de- 
fease of  a  bill  by  sach  next  of  kin  as  the  ward's 
administrator.— Lamar  v.  Micou,  112  U.  S.  452, 
5  S.  Ct.  221,  28  L.  Ed.  751,  reversing  (C.  C.) 
Micon  v.  Lamar,  1  F.  14,  and  (0.  C.)  Micou 
v.  Same,  7  F.  180. 

Under  the  statute  of  Illinois  providing  that, 
in  actions  on  contract  against  two  or  more 
defendants  jointly,  proof  of  joint  liability  shall 


not  be  required  to  entitle  plaintiff  to  judgment 
unless  it  is  denied  by  plea  verified  by  affidaWt. 
the  acts  or  statements  of  one  of  two  defendants 
thus  declared  against  are  admissible  ajgainst 
the  other,  if  the  pleadings  do  not  contain  the 
denial  required  b^  statute,  although  only  the 
latter  defendant  is  served  with  process. — For- 
syth V.  DooUttie,  120  U.  S.  73,  7  S.  Ct  408. 
30  L.  Ed.  586. 

EMdence  of  what  the  garnishee  said  to  one 
of  the  creditors  after  attachment,  in  explanation 
of  why  he  put-  one  creditor  ahead  of  another, 
was  admissible,  as  tending  to  show  the  gar- 
nishee's recognition  of  the  fact  that  he  nad 
been  a  controlling  spirit  in  the  attachment 
proceedings.— Klein  v.  HofHieimer,  132  U.  S. 
367,  10  S.  Ct  130,  33  L.  Bd.  373. 

(C)  BY  GRANTORS.  FORMER  OWNERS, 

OR  PRIVIES. 

^=:»231«  Sellers   ot  mortfcaeom  of  oluit* 
tele. 

See  20  Cent  Dig.  Evld  1(  835-Ssi,  852-858. 

A  statement  by  debtors,  after  an  alleged 
fraudulent  conveyance  of  their  property  to  a 
garnishee,  reciting  a  conversation  which  oc- 
curred at  an  attorney's  office  where  certain 
attachments  against  the  debtors  were  being  ar- 
ranged, and  which  was  alleged  to  have  been 
in  the  presence^  of  the  garnishee,  and  concurred 
in  by  him,  cannot  be  excluded  on  the  ground 
that  the  debtors  cannot^  after  parting  with 
their  interests  in  the  property,  defeat  by  their 
own  statements  the  title  they  have  jriven  the 

famishee.— Klein  v.  HofFheimer,  132  U.  S.  367, 
0  S.  Ct  130,  33  li.  E}d.  373. 

On  the  issue  whether  an  instrument  is  a 
chattel  mortgage  or  a  deed  of  trust,  testimony 
of  the  person  executing  it,  as  to  statements 
made  by  him  to  a  third  person  as  to  its  char- 
acter, is  not  admissible.  Judgment  7  C.  C.  A, 
426,  58  F.  670,  affirmed.— W.  B.  Grimes  Dry- 
Goods  Co.  V.  Malcolm,  17  S.  Ct  158,  164  U. 
S.  483,  41  L.  Ed.  524. 

(D)  BY  AGENTS  OR  OTHER  REPRE- 
SENTATIVES. 

^=:»240.  Agents  or  emploj6s. 

See  20  Cent  Dig.  Evld.  §t  887-915. 

^=9242.  — ~  Seope  and  extent  of  aseney 
OT  employment* 

See  20  Cent  Dig.  Bvid.  H  883-M7. 

The  declarations  of  an  agent  placed  in  con- 
trol and  management  of  a  stock  of  ^oods  by 
one  ;Mrho  purchased  them  from  an  insolvent 
debtor  as  to  the  character  and  good  faith  of  the 
transaction  are  without  the  scope  of  his  agency, 
and  are  inadmissible. — Winchester  &  Partridge 
Mfg.  Co.  T.  Creary,  116  U.  S.  161,  6  S.  Ct  369. 
29  L.  Ed.  591. 

Statements  by  the  bookkeeper  of  a  mining 
company  as  to  his  reasons  for  refusing  to  al- 
low a  contractor  to  see  and  copy  railroad  way 
bills  in  his  possession,  which  by  the  contract 
were  made  the  evidence  of  the  amount  of  the 
contractor's  compensation,  are  coiftpetent  evi- 
dence as  against  the  company. — ^Anvil  Min.  Co. 
V.  Humble,  153  U.  S.  540,  14  S.  Ct  876,  38 
L.  Ed.  814. 


— ^  Admlsslona  before  ov  after 
transaetlon  or  event. 

See  20  Cent  Dig.  Evld.  S§  908-815. 

In  an  action  on  a  policy  of  marine  insur- 
ance, where  it  appearea  that  the  tug  insured 
had  broken  her  shaft,  and  was  taken  in  tow 
by  another  tug,  statements  made  by  the  captiin. 
after  they  were  taken  in  tow,  cannot  be  ad- 
mitted, unless  shown  to  be  part  of  the  res 
gestfl?.— Union  Ins.  Co.  v.  Smith,  124  U.  S.  406^ 
8  S.  Ct  534,  31  L.  Ed.  497. 
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^=»244.  Corporate  offloeri  or  asonti. 

Sm  so  Cent  Diff.  Evid.  H  ftl6-98& 

A  letter  written  on  the  paper  of  a  bank, 
and  by  the  person  shown  to  be  its  cashier,  and 
appearing  with  reasonable  certainty  to  refer 
to  the  business  of  the  bank  and  to  the  matter  in 
controyersy,  is  admissible  in  evidence  against 
the  bank,  when  there  is  nothing  in  the  case 
to  show  that  any  other  letters  passed  between 
the  writer  and  the  person  to  whom  such  letter 
was  addressed.— First  Nat  Bank  y.  Stewart, 
114  U.  S.  224,  5  S.  Ct.  845.  29  L.  Ed.  101. 

The  declarations  of  the  cashier  of  a  bank, 
on  paying  a  note  left  at  the  bank  for  collection, 
as  to  who  furnished  the  money  for  such  pay- 
ment, are  admissible  in  an  action  by  the  ad- 
ministrator of  the  maker  against  the  bank  to 
recover  the  proceeds  of  certain  collateral  held 
as  security  for  the  payment  of  the  note.— Id. 

•  The  declarations  by  the  cashier  of  a  bank, 
in  response  to  inquiries  from  one  desiring  to 
purchase  certain  securities  in  the  manual  pos- 
session of  the  cashier,  that  the  bank  does  not 
own  such  securities,  are  admissible  against  the 
bank. — ^Id. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  injuries  received  by  a  pas- 
senger by  the  train  in  which  he  was  traveling 
running  off  the  track,  a  declaration  of  the  en- 
gineer, made  between  10  and  30  minutes  after 
the  accident  occurred,  as  to  the  rate  at  which 
the  train  was  going  at  the  time,  is  not  admis- 
sible in  behalf  of  the  plaintiff.— Vicksburg  & 
M.  R.  Co.  V.  O'Brien,  7  S.  Ct.  118,  119  U.  S. 
99,  30  L.  Ed.  299. 

In  an  action  against  the  railroad  company 
for  a  personal  injury,  the  declarations  of  the 
engineer  to  a  witness,  called  on  behalf  of  plain- 
tiff, after  the  accident  had  become  a  complet- 
ed fact,  and  when  he  was  not  performing  the 
duties  of  engineer,  are  not  competent  against 
the  defendant,  for  the  purpose  of  proving  the 
rate  of  speed  at  which  the  train  was  moving 
at  the  time  of  the  accident.— Vicksburg  &  M. 
R.  Co.  y.  CXBrien,  7  S.  Ct  172,  119  U.  S. 
99,  30  Jm  Ed.  299. 

Declarations  of  the  president  of  a  bank  that 
it  was  largely  involved  with  the  drawer  of  a 
draft  with  a  forged  bill  of  lading  attached, 
and  that  it  would  have  broken  off  its  relations 
with  him  if  the  business  had  not  remained  un- 
settled, are  inadmissible,  because  they  have  no 
bearing  on  the  good  faith  of  the  officers,  and 
the  declarations  of  an  agent  as  to  past  trans- 
actions of  his  principal  are  mere  hearsay. — 
Goetz  v.  Bank  of  Kansas  City,  119  U.  S.  551, 
7  S.  Ct  318,  30  li.  Bd.  515. 

Declarations  by  an  officer  of  a  steamboat, 
made  while  a  passenger  was  being  removed 
from  a  part  of  the  boat  where  he  had  no  right 
to  be,  to  the  effect  that  farmers  are  too  stingy 
to  buy  a  stateroom,  and  ought  to  be  killed,  are 
admissible  as  part  of  the  res  gestae  in  an  action 
by  the  passenger  to  recover  for  injuries  caused 
by  the  use  of  unnecessary  force. — ^New  Jersey 
Steamboat  Co.  v.  Brockett,  121  U.  S.  637,  7 
S.  Ct-  1039,  30  L.  Ed.  1049. 

Letters  and  reports  to  a  corporation  by  its 
agents  in  charge  of  mines,  made  in  respect  to 
their  management,  are  admissible  against  the 
corporation  as  res  gests.  Decree  United  States 
V.  La  Abra  Silver  Min.  Co.,  32  Ct.  CI.  462,  af- 
firmed.—La  Abra  Silver  Min.  Co.  v.  United 
States,  20  S.  Ct.  168,  175  U.  S.  423,  44  L. 
Ed.  223. 


Hnsband  or  wife. 

See  20  Cent.  Dig.  Evid.  8S  953-964;  26  Cent  Dig. 
Hu8.  &  W.  {  139. 

Statements  made  by  a  husband  at  the  time 
of  delivering  a  note  executed  by  his  wife,  with 


reference  to  interest  thereon  being  paid  to  a 
time  in  the  future,  could  not  affect  the  wife, 
specially  in  the  absence  of  indorsements  of  in- 
terest on  the  note.— Marchand  v.  Griffon,  140 
U.  S.  516,  11  S.  Ct  834,  35  L.  Bd.  527. 

^=»263.  Ooiuipirators  and  perflons  aet^ns 
tosotlier. 

See  20  Cent  DIk.  Evid.  §S  994-1002:    4  Cent.  Dig. 
Aasault  S  89;    24  Cent  Dig.  Fraud.  Conv.  9  828. 

Admissions  and  declarations  of  the  vendor 
after  an  alleged  fraudulent  sale  may  be  offered 
in  evidence  to  affect  the  ^title  of  the  vendee, 
when  the  facts  which  the  evidence  tended  to 
establish,  apart  from  such  admissions  and  dec- 
larations, indicate  collusion  between  the  parties 
to  the  transaction  for  the  purpose  of  delaying 
the  creditors  of  the  vendor,  if  such  admissions 
and  declarations,  though  not  precisely  concur- 
rent in  time  with  the  sale,  were  made  on  the 
same  day,  and  plainly  in  furtherance  of  the 
fraudulent  design.— Jones  y.  Simpson,  116  U. 
S.  609,  6  S.  Ct  538,  29  U  Bd.  742. 

Declarations  of  the  parties  to  an  alleged 
conspiracy  by  an  insured  and  others  to  defraud 
an  insurance  company,  which  relate  to  their 
purpose  and  were  made  about  the  time  the  pol- 
icy was  taken  out,  are,  where  there  is  evidence 
of  the  existence  of  the  conspiracy,  admissible  in 
evidence  against  the  beneficiary  in  a  suit  on 
such  policy,  although  she  is  not  alleged  to  have 
been  a  party  to  such  conspiracy.  Judgment 
107  F.  834,  46  O.  C.  A.  668,  reversed.- Con- 
necticut Mut  Life  Ins.  Co.  v.  Hillmon,  23  S. 
Ct  294,  188  U.  S.  208,  47  L.  Ed.  446. 


(B)  PROOF  AND  EFFECT, 

0=s»266.  Prelimixiary  eTidenoe. 

See  20  Cent  Dig.   Evid.   SS  1003.   1006-1012. 

^»260.  — *  Ezlvtenoe  of   eonspiraoj   or 
eomnioii.  purpose. 

See  20  Cent.  Dig.  Evid.  98  1010-1012. 

Where  a  debtor  transfers  to  a  creditor,  as 
security,  his  stock  in  trade,  and,  by  arrange- 
ment with  him,  conducts  and  manages  the  busi- 
ness, the  declarations  of  such  debtor,  made  after 
the  sale,  are  not  admissible  to  show  that  there 
was  an  intent  or  conspiracy  to  defraud  other 
creditors,  unless  the  alleged  common  purpose 
is  first  established  by  independent  evidence,  and 
the  declarations  fairly  constitute  a  part  of  the 
res  gestae.- Winchester  &  Partridge  Mfg.  Co.  v. 
Creary,  116  U.  S.  161,  6  S.  Ct.  369,  29  L.  Ed. 
591. 

^=^265.  Ooii.ola8iveii.ess  and  ofleot. 

See  20  Cent  Dig.  Bvld.  98  1029-lOSO;  1  Cent  Dig. 
Accord,  9  166;  24  Cent  Dig.  Gifts,  S  96;  39  Cent 
Dig.  Paymt.  9  221. 

In  an  action  against  a  steamboat  company 
for  running  its  boat  violently  against  a  wharf 
and  injuring  plaintiff,  who  was  standing  there- 
on, where  it  is  shown  that  immediately  after 
the  accident  he  declared  that  it  was  his  own 
fault  that  caused  it,  it  is  not  error  to  instruct 
the  jury  that  the  shock  and  pain  of  an  injury 
may  render  a  man  incapable  of  telling  just  how 
the  accident  took  place,  and  that  in  this  light 
they  must  consider  contradictory  statements  of 
plaintiff,  if  he  is  shown  to  hav&  made  any. — In- 
land &  Seaboard  Coasting  Co.  v.  Tolson,  139  U. 
S.  551,  11  S.  Ct  653p  35  L.  Bd.  270,  afiirming 
judgment  Tolson  y.  Inland  &  S.  Coasting  Co., 
6  Mackey,  39. 

VIH.  DEOLARATIOlfS. 

By  testator  as  to  execution  or  revocation  of  will, 
see  Willa,  «=:»297. 
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<A)  NATURE,  FORM,  AND  INCIDENTS  IN 

GENERAL. 

^s»268.  Statements  showlnK  pl&yeioal  ot 
mental  condition. 

See  20  Cent  Dig.  Eyid.  SS  1061,  1062. 

In  an  action  brought  by  a  husband  and  wife 
against  a  railroad  company  to  recover  for  inju- 
ries to  the  latter,  plaintiffs  introduced  a  written 
statement  of  her  physician  as  to  the  nature  and 
extend  of  her  injuries,  made  at  the  request  of 
the  husband  after  the  writer  had  been  attending 
the  wife  for  some  time.  The  physician  testified 
that  it  correctly  stated  her  condition  at  the  time, 
and  he  further  testified,  apart  from  the  writing, 
to  the  material  facts  embodied  in  it.  Held,  that 
the  statement  was  inadmissible,  and  is  ground 
for  reversal,  as  it  cannot  be  determined  what 
weight  may  have  been  given  it  by  the  jury.— 
Vicksburg  &  M.  R.  Co.  v.  O'Brien,  119  U.  S. 
99,  7  S.  Ot.  118,  30  li.  Ed.  299. 

^s»269.   Statements  sl&owins  intent,  mo- 
tive, or  nature  of  act. 

See  20  Cent  Dig.  Bvid.  {8  1063-1067 ;  24  Cent  Dig. 
Gifts.  19  91,  163;  47  Cent  Dig.  Truets,  {  132;  49 
Cent   Dig.  Wills.  9  410. 

Evidence  of  the  declarations  of  the  trustee 
in  several  assignments  executed  by  a  bank  pres- 
ident that  the  earlier  assigni];Lent  was  made  to 
secure  the  bank  generally  for  his  assignor's  lia- 
bility to  it,  is  admissible  as  against  those  claim- 
ing under  the  subsequent  assignments,  which 
were  made  for  the  purpose  of  enabling  the  trus- 
tee "to  pay  himself  for  any  paper"  on  which  he 
was  liable  with  such  assignor.  Decree  107  F. 
819,  46  O.  C.  A.  655,  affirmed.— Fourth  Nat 
Bank  of  St  Louis  v.  Albaugh,  23  S.  Ct  450, 
188  U.  S.  734,  47  L.  Ed.  673. 

^s>271.  Self-serrins      declarations      in 
general. 

See  20  Cent  Dig.  Evld.  99  1068-1079.  1061-1104;  4 
Cent  Dig.  Assault  9  89;  39  Cent  Dig.  Paymt  9 
205. 

A  party  is  not  entitled  to  prove  his  own 
declarations  relative  to  a  material  point  in  the 
case,  unless  they  constituted  a  part  of  the  res 
gest®,  and  were  introduced  to  qualify  or  explain 
some  leading  fact  in  the  case,  with  which  the 
party  was  connected,  and  were  contemporaneous 
with  such  fact,  and  were  made  previous  to  the 
commencement  of  the  controversy. — Burley  v., 
German-American  Bank,  111  XJ.  S.  216,  4  S. 
Ct.  341,  28  L.  Ed.  406. 

^=9274.  Declarations    as   to    bonndaries. 

See  20  Cent  Dig.  Bvid.  99  1121-1184;  8  Cent  Dig. 
Bound.  99  U6.  156. 

In  Pennsylvania  the  declarations  of  a  de- 
ceased surveyor  on  a  resurvey  as  to  his  location 
of  land  warrants,  21  years  before,  and  the  iden- 
tity of  the  boundaries  of  the  original  and  re- 
survey,  are  admissible. — Clement  v.  Packer,  125 
U,  S.  309,  8  S.  Ct  907,  31  L.  Ed.  721. 

(B)  BY  DECEDENTS  AGAINST  INTEREST. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  20  Cent  Dig.  Bvid.  99  1136-1142.] 

(O  AS   TO    PEDIGREE,   BIRTH,    AND 
RELATIONSHIP. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  20  Cent  Dig.  Bvid.  99  1143-1154.] 

(D)  AS  TO  MATTERS  OF  PUBLIC  OR  GEN- 
ERAL RIGHT  OR  INTEREST. 

[No  paragraphs  or  references  In  this  Digest    But 
see  20  Cent.  Dig.  Bvid.  99  1156-1161.] 

(B)  PROOF  AND  EFFECT. 

[No  para^raphK  or  references  in  this  Digest.    But 
see  20  Cent  Dig.  Evld.  99  1162-1167.] 


IZ.  HEAB8AT, 

^:»314.   In  general. 

See   20   Cent   Dig.    Bvid.   91  1168-U7S. 

Testimony  is  properly  rejected  where  it  docs 
not  appear  that  witness  personally  knows  any- 
thing about  the  matter.— Patrick  t.  OrabauL 
132  U.  S.  627,  10  S.  Ct  194^  33  Ll  Ed.  460. 


^»316.  Statementa     bj     pers< 

tl&an  partlea  or  wltnosaoo* 

See  20  Cent  Dig.  Bvid.  99  U74-1200. 


— i^  Oral  atatenionta. 

See  20  Cent  Dig.    Bvid.   99  1174-119S. 

Statements  made  by  a  widow  with  referenee 
to  conversations  with  her  husband  are  inadmis- 
sible to  show  that  certain  transactions  on  his 
part  were  in  fraud  of  creditors— especially  where 
she  was  not  herself  called  as  a  witness. — Will  ▼• 
Tomabells,  30  S.  Ot  424,  217  U.  S.  47,  54  U 
Ed.  660. 


—  Writines. 

See  20  Cent  Dig.   Bvid.   |9  llt3-1200. 

A  memorandum  made  by  the  assignee  of  a 
pledgor  of  national  bank  stock,  without  the 
knowledge  or  acquiescence  of  the  pledgee,  to  the 
effect  that  such  stock  had  been  converted  by 
the  latter  and  did  not  sell  for  enough  to  pay 
the  debt  for  which  it  was  pledged,  is  inadmissi* 
ble  in  evidence  on  the  issue  whether  such  pledgee 
had  become  the  owner  of  the  shares,  and  as 
such  chargeable  with  the  personal  liability  of 
the  shareholders— especially  where  such  mem- 
orandum was  obviously  untrue,  as  the  stock 
had  never  been  sold.  Judgment  Hinins  ▼.  Fi- 
delity Ins.  Trust  &  Safe  Deposit  C^,  106  F. 
475,  46  C.  C.  A.  609,  affirmed.— Rankin  t.  Fi- 
delity Ins.,  Trust  &  Safe  Deposit  Co.,  23  S. 
Ct.  553,  189  U.  S.  242,  47  L.  Ed.  792. 

^=:»319.  Eridenoe  founded  om  hearsay* 
8m  20  Cent  Dig.  Bvid.   99  1201-1229. 

^=9320.  «-~  In  gmuweal^ 

Bee  20  Cent  Dig.  Bvid.  |  120L 

Experts  in  cattle  diseases,  employed  by  the 
department  of  agriculture,  may  state  what  dis- 
tricts of  Texas  are  infected  with  the  cattle  fe>er, 
though  they  have  never  visited  those  districts, 
the  knowledge  gained  by  them  in  the  correspond- 
ence of  the  department  and  in  the  investigation 
of  such  diseases  as  to  the  places  of  their  origin 
or  prevalence  not  being  properly  hearsay. — 
Grayson  v.  Lynch.  163  U.  S,  468,  16  S.  Ct. 
1064,  41  L.  Ed.  230. 

^=>323.  —  Market  valne  skowm  Vr 
sales,  offers  to  pnrokaso  or  soil, 
or  market  qvotations. 

See  20  Cent.  Dig.  Bvid.  99  1214-1217. 

The  testimony  of  an  owner  of  real  property 
of  offers  to  purchase  the  same  for  hotcd,  resi- 
dential, or  amusement  purposes,  or  for  a  ferry, 
or  a  railroad  terminal,  or  to  lease  the  property 
for  hotel  purposes,  is  inadmissible  on  tne  issue 
in  condemnation  proceedings  as  to  the  Talue  of 
such  property.  Judgment  Sharpe  y.  United 
States,  112  P.  893,  50  O.  C.  A.  597,  57  L.  B.  A. 
932,  affirmed.— Sharp  v.  United  States,  24  S. 
Ct  114,  191  U.  S.  341,  48  L.  Ed.  211. 

Price  current  lists  and  market  reports  ae* 
cepted  as  trustworthy  are  eyidoice  of  the  mar* 
ket  value  of  railway  stock.— CJommonwealth  oi 
Virginia  v.  State  of  West  Virginia,  35  S.  Ct. 
795,  238  U.  S.  202,  59  £#.  Ed.  1272. 

X.  DOCI7MENTABT  EVIDEHOE. 

Criminal  prosecutions,  see  Criminal  Law,  ^as 
429-444. 

Depositions,  see  Depositions,  ^s»87~90. 

In  actions  to  establish  boundaries,  see  Bound- 
aries, ^=936. 
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In  trespass  to  try  title,  see  Trespass  to  Try 

Title,  <g=»40. 
Record  for  purpose  of  review,  see  Appeal  and 

Error,  ^=:»524. 
Use  of  writing  to  refresh  memory  of  witness, 

see  Witnesses,  «s:>252-255. 

(A)  PUBLIC  OR  OFFICIAL  ACTS,  PRO- 
CEEDINGS, RECORDS,  AND 
CERTIFICATES. 

Criminal  prosecutions,  see  Criminal  Law,  ^» 

429. 
In  court  of  claims,  see  Courts,  4=»464, 

^=s>3i^6.   State  papers. 

See  20  Cent  Dig.  Evld.  8  12S1. 

The  records  and  official  papers  of  the  Con- 
federate government  which  have  been  collected 
and  preserved  by  the  United  States,  or  certified 
copies  or  extracts  therefrom,  made  by  the  of- 
ficer in  charge  of  the  Confederate  archives^  office 
of  the  war  department,  are  competent  evidence 
of  facts  or  transactions  to  which  they  relate. 
Judgment  30  Ct,  CI.  378,  affirmed.— Oakes  v. 
United  States,  19  S.  Ct.  864,  174  U.  S.  778, 
43  L.  Ed.  1169. 

^=:>332.  Judicial  acts  and  records. 

See  20  Cent.   Dig.  Evld.  |8  1237-1246. 

An  application  for  the  admission  of  a  tes- 
tator to  an  insane  asylum,  and  the  certificate 
of  two  physicians,  upon  which  the  commitment 
was  made,  are  inadmissible  in  evidence  on  the 
issue  of  his  testamentary  capacity,  not  only  be- 
cause they  were  unsworn  testimony,  but  be- 
cause they  were  given  in  a  different  proceeding 
and  upon  a  different  issue.  Judgment  Kelly  v. 
Moore  (1903)  22  App.  D.  C.  9,  affirmed.— Keely 
V.  Moore,  25  S.  Ct.  169,  196  U.  S.  38,  49  L.  Ed. 
376. 

^=:>333.   Official  records  and  reports. 

See  20  Cent.  Dig.  Evld.  SS  1247-1257.  1258-1265. 

A  census  or  list  filed  in  the  office  of  Indian' 
affairs,  containing  the  names  and  ages  of  half- 
breeds  who,  upon  testimony  presented  to  that 
office,  were  regarded  as  entitled  to  participate 
in  the  allotments  of  lands  awarded  bv  the  treaty 
of  Prairie  du  Chien  (July  30,  1830),  was  not 
an  official  record  intended  as  a  mode  of  preserv- 
ing the  recollection  of  facts,  nor  was  it  based 
upon  the  personal  knowledge  of  the  party  mak- 
ing the  entry,  and  was  not,  therefore,  admis- 
sible to  prove  that  one  of  such  half-breeds  was 
of  full  age  when  he  subsequently  conveyed  the 
land  which  had  been  allotted  to  him. — Hegler 
V.  Faulkner,  153  U.  S.  109,  14  S.  Ct  779,  38 
L.  Ed.  653. 

^=s>335.   Grants    and    patents    for    land, 
and  proceedings  in  land  office. 

See  20  Cent.  Dig.  Evid.  §S  1273-1278;    41  Cent  Dig. 
Pub.  LandB.  9S  151,  IflO,  216. 

The  protocol,  or  first  original,  of  the  ap- 
plication and  concession  of  land  by  the  govern- 
ment of  Coahuila  and  Texas,  produced  from  the 
public  archives,  is  admissible  in  evidence,  under 
instructions  by  the  court,  for  all  legitimate 
purposes  when  properly  authenticate  (as  by  the 
certificate  of  the  state  secretary  of  Coahuila, 
and  by  actual  identification),  although  the  tes- 
timonio  given  to  the  party  interested  is  ad- 
missible in  evidence  as  an  original.— Williams 
V.  Conger,  8  S.  Ct.  933,  125  U.  S.  397,  31  L. 
Ed.  778. 

The  exclusion  of  a  telegram  and  a  letter 
from  officials  in  the  United  States  land  office, 
to  the  effect  that  the  commissioner  had  ac-. 
cepted.a  bond  in  lieu  of  logs  alleged  to  have 
been  unlawfully  removed  from  an  Indian  reser- 
vation, and  that  such  logs  would  be  or  had  been 

released,  is  not  error,  where  neither  the  tele- '  m'ent  perfect  in  every  respect,  and  the  law  of 
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gram  nor  the  letter  adds  anything  to  the  infer- 
ences to  be  derived  from  the  face  of  the  bond. 
Judgment  105  F.  1004,  44  C.  C.  A.  685,  af- 
firmed.— Pine  River  Logging  &  Improvement 
Co.  V.  United  States,  22  S.  Ct  920,  186  U.  S. 
279,  46  L.  Ed.  1164. 

A  certified  copy  of  the  records  of  the  Gen- 
eral Land  Office,  including  the  certificate  of  lo- 
cal land  officers  that,  on  uie  records  of  their  of- 
fice, there  were  no  homestead,  presumption,  or 
other  valid  claims  to  certain  lands  within  the 
place  limits  of  the  grant  to  the  Atlantic  & 
Pacific  Railroad  Company,  made  by  Act  July 
27,  1866,  c.  278,  14  Stat  292,  and  that  the 
land  had  not  been  returned  or  denominated  as 
swamp  or  mineral  land,  is  competent  ^evidence, 
under  Rev.  St  U.  S.  §  891  [U.  S.  Comp.  St. 
1901.  p.  672],  on  the  question  of  the  title  of  < 
one  claiming  as  grantee  from  the  railroad  com- 
pany. Judgment  (Ariz.)  76  P.  460,  8  Ariz.  347, 
affirmed.— Howard  v.  Perrin,  26  S.  Ct  195,  200 
U.  S.  71,  50  L.  Ed.  374. 

(B)    EXEMPLIFICATIONS.  TRANSCRIPTS, 
AND  CERTIFIED  COPIES. 

^»341.   Official  doonments,  records,  and 
prooeedinss  in  eeneral. 

See  20  Cent.  Dig.  Evid.  SI  1289-1292. 

In  an  action  upon  the  official  bond  of  an  in-  * 
temal  revenue  collector,  transcripts  from  the 
books  of  the  treasury  department  in  the  usual 
form,  and  duly  certified,  are  admissible  on  be- 
half of  plaintiffs;  and  an  objection  thereto  that 
is  only  apparent  upon  comparison  between  them 
and  the  transcript  offered  by  defendant  lies,  not 
to  the  competency  of  the  evidence,  but  to  its 
effect— United  States  v.  Stone,  106  U.  S.  525,  1 
S.  Ct.  287,  27  L.  Ed.  163. 

In  a  suit  on  the  bond  of  a  purser  in  the 
navy,  a  transcript  of  his  account  in  the  books 
of  the  treasury  department  certified  by  the 
fourth  auditor,  who  is  charged  with  the  exam- 
ination of  such  accounts,  with  a  certificate  an- 
nexed, signed 'by  the  secretary  of  the  treasury, 
and  sealed  with  the  department  seal,  attesting 
the  official  character  of  the  said  auditor,  is 
competent  evidence. — United  States  v.  Bell,  111 
U.  S.  477,  4  S.  Ct.  408,  28  L.  Ed.  477. 

Rev.  St  §  882,  provides  that  co]^ies  of  any 
records  or  documents  in  any  executive  depart- 
ment authenticated  under  the  seal  of  the  depart- 
ment shall  be  admitted  in  evidence.  Heti,  Uiat 
a  transcript  of  a  record  in  the  pension  office, 
certified  as  a  true  copy  by  the  commissioner  of 
pensions,  and  accompanied  by  a  certificate  by 
the  acting  secretary  of  the  interior,  under  the 
seal  of  the  department,  as  to  the  official  charac- 
ter of  the  commissioner,  and  the  faith  and  credit 
to  which  his  attestations  were  entitled,  was  ad- 
missible.—Ballew  V.  United  States,  160  U.  S. 
187,  16  S.  Ct.  263,  40  L.  Ed.  388. 

In  a  suit  upon  a  disbursing  officer's  bond, 
transcripts  from  the  books  and  proceedings  of 
the  treasury  department,  certified  as  required 
by  Rev.  St  §  886,  were  competent  evidence, 
the  transcripts,  considered  as  a  whole,  showing 
the  full  account,  and  not  mere  balances.— Moses 
V.  United  States,  17  S.  Ct  682,  166  U.  S.  571, 
41  L.  Ed.  1119. 

^=9342.  Records     and     proeeedinss     in 
land  office. 

See  20  Cent  Dig.  Bvid.  8S  1802-1814. 

Where  a  title  to  land  in  Missouri  depends 
upon  the  question  whether  the  seal  of  the  United 
States  general  land  office  was  affixed  to  a  land 
patent  which  is  lost,  and  it  appears  that  a  certi- 
fied copy  of  the  patent  from  the  office  of  the  re- 
corder of  deeds  of  the  county  in  which  the  land 
is,  shows  the  seal  In  due  form,  and  the  instru- 
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Missouri  provides  that  ftll  copies  of  patents  re- 
corded in  the  office  of  the  recorder  of  the  county 
In  which  the  lands  are  situated  shall  be  received 
in  all  courts  in  the  state  as  prima  facie  evidence 
of  the  contents  of  such  patents,  the  prima  facie 
case  made  by  the  record  of  the  patent  in  the 
connty  recorder's  office  is  not  overcome  by  a 
certified  copy  of  the  patent  as  recorded  on  the 
records  of  the  general  land  office  in  Washington, 
which  shows  no  seal  to  the  patent. — Campbell 
V.  Laclede  Gaslight  Co.,  119  U.  S.  445,  7  S.  Ct. 
278.  30  L.  Ed.  459. 

Under  Rev.  St.  |  891,  providing  that  "copies 
of  any  records,  books,  or  papers,  in  the  general 
land-office,  authenticated  by  the  seal,  and  certi- 
fied by  the  commissioner  thereof,  *  ^  *  shall 
be  evidence  equally  with  the  originals  thereof," 
a  transcript  of  such  records,  properly  certified, 
concerning  the  location  of  a  land  warrant,  and 
containing  the  various  acts  of  the  register  and 
receiver  of  the  local  land  office,  showing  the  lo- 
cation of  the  land,  and  that  it  was  subject  to 
location,  and  other  proceedings  in  relation  there- 
to, is  competent  evidence  in  an  action  involving 
the  title  to  such  land.— Culver  v.  Uthe,  133  U. 
S.  655,  10  S.  Ct.  415,  33  L.  Ed.  776,  affirming 
Gormley  v.  Same,  116  111.  643,  7  N.  E.  73. 

^=:»343.  R«oordfl     of     oonveyanees     and 
oilier  private  'writlnsB* 

See  20  Cent   Dig.   Bvid.  9S  1S15-1330. 

It  being  the  duty  of  a  recorder  to  note  when 
a  record  is  made,  a  certified  copy  of  such  mem- 
orandum is  competent  evidence  to  prove  it,  and 
the  date  of  registration  of  a  deed.— Stebbins  v. 
Duncan,  108  U.  S.  32,  2  S.  Ct.  313,  27  L.  Ed. 
641. 

$s»345.  Roquisltefl  of  ezemplUloatioa  or 
eertiftoate. 

See  20  Cent  Dig.  Bvid.  SI  1302-1814,  1331-1360. 

An  exemplification  of  a  record  of  naturali- 
zation may  be  received  in  evidence  without  a 
certificate  of  the  clerk  of  the  court,  under  seal 
of  his  office,  that  the  judge  of  ,the  court  was 
duly  commissioned  and  qualified.'— St  Paul,  M. 
&  M.  Ry.  Co.  V.  Burton,  111  U.  S.  788,  4  S.  Ct 
699,  28  L.  Ed.  604. 

^=^349.  Acts,  records,  and  jndleia^  pro- 
ceedings of  foreign  conntriea 

See  20  Cent.  Dig.  Bvid.  M  1384-1387 ;    30  Cent  Dig. 
Judgm.  S  1518. 

In  an  action  relative  to  land  formerly  in  the 
territory  of  Coahuila  and  Texas,  a  copy  of  a 
deed,  or  other  instrument,  taken  from  the  public 
archives  of  Mexico,  with  the  certificate  of  the 
proper  custodian  to  the  effect  that  it  is  a  true 
copy,  to  be  delivered  to  the  United  States  con- 
sul, by  virtue  of  a  judicial  mandate,  the  au- 
thority of  the  custodian  being  authenticated  by 
the  certificates  of  three  other  officers  of  the  for- 
eign government,  and  the  proper  United  States 
officers  in  Mexico,  together  with  the  testimony 
of  the  custodian  and  others  to  the  same  effect, 
is  sufficiently  authenticated.— Williams  v.  Con- 
ger, 125  U.  S.  397.  8  S.  Ct  933,  31  L.  Ed.  778. 

(C)  PRIVATE  WRITINGS  AND  PUBLICA- 
TIONS. 

Criminal  prosecutions,  see  Criminal  Law,  ^s» 
431-438. 

^s>352.  Corporate  reoorde  and  proeeed- 

See  20  Cent  Dig.  Evld.  88  1898-1403;    U  Cent.  Dig. 
Corp.    8  1318. 

Annual  reports  of  railroads,  required  to  be 
made  on  oath  and  which  the  state  publishes 
as  part  of  its  public  records,  are  admissible 
against  the  state  on  the  question  of  value  of  the 
railroad  shares. — Commonwealth  of  Virginia  v. 
State  of  West  Virginia,  35  S.  Ct  795,  238  U.  S. 
202.  59  L.  Ed.  1272. 


^=9363.   Gonvejances,      oontraete, 
other   liurtrnmeiits. 

See  20  Cent  Dig.  Bvid.  88  1404-1428.  1430.  1431. 

Recitals  in  an  ancient  deed  that  the  patentee 
from  the  state  of  the  lands  in  question  was  dead, 
and  that  the  grantor  was  his  only  child  and  heir, 
are  sufficient  to  establish  the  pedigree  of  the 
grantor,  when  supported  by  other  circumstances, 
such  as  the  similarity  of  names,  the  fact  that  the 
patent  was  found,  together  with  the  deed,  in  the 
possession  of  the  grantee  at  his  death,  and  the 
great  lapse  of  time  after  the  deed  wnas  recorded 
during  which  the  fact  was  unchallenged.— Ful- 
kerson  v.  Holmes,  117  U.  S.  389,  6  S.  Ct.  780, 
29  L.  Ed.  915. 

Under  Code  Civ.  Proc.  Dale.  %  493,  providing 
that  every  instrument  acknowledged  and  "duly 
recorded"  is  admissible  in  evidence  without  fur- 
ther proof,  the  omission  of  the  clerk,  in  record- 
ing a  deed,  to  make  on  the  record  a  similitude  of 
the  notarial  seal,  or  a  scroll  or  symbol  to  indi- 
cate it,  does  not  make  the  original  inadmissiblb 
without  further  proof.— Smith  v.  Gale,  144  i:. 
S.  509,  12  S.  Ct  674,  36  L.  Ed.  521,  affirming 
judgment  Gale  v.  Shillock,  4  Dak.  182,  29  N.  W. 
661,  and  Same  v.  Frazier,  4  Dak.  196»  30  N. 
W.  138. 

^»354.  Books  of  accovnt. 

See  20  Cent  Dig.  Bvid.  81  1432-1483. 

Books  of  account,  to  be  admissible,  must 
be  regularly  kept,  and  the  entries  be  made  con- 
temporaneously with  the  items  charged. — Burley 
V.  German-American  Bank,  111  U.  S.  216,  4  S. 
Ct  341,  28  L.  Ed.  406. 

^^356.  Private   memoranda  aad   state- 
ments  in  s^neraL 

See  20  Cent  Dig.  Bvid.  88  1444.  1484-1491. 

In  an  action  against  a  railroad  company 
to  recover  damages  for  a  personal  injury,  the 
written  statement  of  the  plaintifiTs  physician, 
attached  to  his  deposition,  r^resenting  her 
condition  as  it  appeared  when  he  first  saw  her 
and  as  it  continued  up  to  a  certain  time,  not 
being  made  under  oath  and  in  defendant's  pres- 
ence, or  with  its  knowledge  and  consent,  is  in- 
competent and  inadmissible,  against  the  objec- 
tions of  the  -defendant,  as  evidence  before  the 
jury.— Vicksburg  &  M.  R.  Co.  v.  O'Brien.  7  S. 
Ct  118, 119  U.  S.  09,  30  L.  Bd.  280. 

Memoranda  of  securities  deposited,  made 
from  time  to  time,  but  not  contemporaneously 
with  the  deposits,  and  as  to  which  the  party 
making  them  swears  that  she  cannot  tell  when 
she  made  them,  or  why  she  made  or  struck  oat 
any  of  them,  and  that  they  are  not  reliable,  are 
not  independent  evidence  of  the  character  and 
value  of  the  securities.— Bates  v.  Preble,  151  U. 
S.  149, 14  S.  Ct  277,  38  L.  Ed.  106. 

A  pencil  memorandum  in  the  stock  ledger 
of  a  national  bank,  at  the  top  of  an  account 
with  the  person  to  whom  certain  pledged  shares 
of  stock  had  been  transferred  at  the  request 
of  the  pledgee,  which  consists  merely  of  the 
name  of  the  latter,  with  whom  the  correspond- 
ence in  regard  to  such  account  was  carried  on, 
is  inadmissible  in  evidence  on  the  issue  whether 
such  pledgee  had  become  the  owner  of  the  stock 
and  was  chargeable  with  the  personal  liability 
of  a  share  holder.  Judgment,  lliggins  ▼.  Fidel- 
ity Ins.  Trust  &  Safe  Deposit  Co.,  108  F.  475, 
46  C.  C.  A.  509,  affirmed.— Rankin  v.  Fidelity 
Ins.  Trust  &  Safe  Deposit  Co.,  23  S.  Ct  553, 
189  U.  S.  242,  47  L.  Ed.  792. 

^=:»367.  Itetters,    telecraiasy    and    otker 
oorrespondenoe. 

See  20  Cent  Dig.  Evld.  88  1492-1499. 

S.  and  B.  agreed  with  D.  that,  if  he  wonld 
buy  of  them  400  shares  of  stock  of  a  certain 
corporation  at  $50  per  share,  they  would  take 
them  back  at  the  end  of  a  year,  if  he  so  desired* 
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and  give  him  what  he  paid  for  thenij  with  7  per 
cent,  interest.  D.  exercised  his  option  in  time, 
and  wrote  them  a  letter,  tendering  the  stocks, 
and  demanding  that  they  take  them  as  agreed. 
They  refused  to  do  so.  Heldf  in  an  action  by 
D.  for  breach  of  contract,  that  the  letter  was 
admissible  in  evidence  as  constituting  one  item 
of  proof  that  D.  had  availed  himself  of  his  op- 
tion.—Struthers  V.  Drexel,  122  U.  S.  487,  7  S. 
Ct.  1293,  30  L.  Ed.  1216. 

Where  the  question  in  an  action  on  an  in- 
surance policy  on  a  cargo  of  goods  is  as  to  the 
quantity  of  goods  shipped,  letters  written  to 
plaintiffs  by  their  agents  at  the  time  of  ship- 
ment, stating  the  quantity,  are  incompetent  p 
evidence  for  plaintiffs,  either  in  themselves  or  in 
corroboration  of  the  agents*  testimony.— Insur- 
ance Co.  of  North  America  v.  Guardiola,  129  U. 
S.  642,  9  S.  Ct.  425,  32  L.  Ed.  802. 

Where  the  question  is  as  to  whether  a  dead 
body  found  at  a  certain  place  is  that  of  W.,  who 
is  missing,  and  the  evidence  as  to  its  identity  is 
contradictory,  letters  written  by  W.  to  his  sis- 
ter and  betrothed  a  few  days  before,  stating 
that  he  was  going  to  the  place  where  the  body 
was  afterwards  found,  are  admissible,  not  as 
memoranda  made  in  the  ordinary  course  of  busi- 
ness, but  as  showing  his  intentions,  and  as  tend- 
ing to  corroborate  the  evidence  that  it  was  his 
bodv  that  was  found.— Mutual  Life  Ins.  Co.  v. 
Hillmon,  145  U.  S.  285,  12  S.  Ct.  909,  36  L. 
Ed.  706. 

^=:»358«  Maps,  plats,  and  ditLgramu. 

See  20  Cent  Dig.  Evid.  S9  1500-1608. 

A  private  survey  is  inadmissible  in  evi- 
dence in  an  action  by  the  United  States  to  re- 
cover the  value  of  timber  cut  from  unsurveyed 
lands,  to  show  that,  when  surveyed,  the  land 
win  be  an  odd-numbered  section,  and,  there- 
fore, included  in  the  grant  to  the  Northern  Pa- 
cific Railroad  Company,  by  Act  July  2,  1864, 
c.  217,  13  Stat.  307,  of  the  odd-numbered  sec- 
tions on  each  side  of  the  line  of  the  railroad.— 
United  States  v.  Montana  Lumber  &  Mfg.  Co., 
25  S.  Ct.  367,  196  U.  S.  573,  49  L.  Ed.  604. 

^=>360.  Books  and  otl&eT  printed  publi- 
cations. 

See  20  Cent.  Dig.  Evid.  ||  1513-1520. 

^=»362.  —  Statntes,   law  reports,    and 
legal  text-books. 

See  20  Cent.  Dig.  Bvid.  8  1516. 

The  works  of  jurists  and  commentators 
on  the  subject  of  international  law  are  resort- 
ed to  by  judicial  tribunals,  not  for  the  specu- 
lations of  their  authors  concerning  what  the  law 
ought  to  be,  but  for  trustworthy  evidence  of 
what  the  law  really  is.— The  Paquete  Habana, 
20  S.  Ct  290,  175  U.  S.  677,  44  L.  Ed.  320. 

-.-»  SolentUlo       and       teoknloal 


See  20  Cent.  Dig.  Evid.  98  1516-151S. 

Dictionaries  are  not  of  themselves  evidence, 
but  they  may  be  referred  to  as  aids  to  the  memo- 
ry and  understanding  of  the  court— Nix  v.  Hed- 
den,  149  U.  S.  304, 13  S.  Ct.  881,  37  L.  Ed.  745, 
affirming  judgment  (C.  C.)  39  F.  109. 

(D)  PRODUCTION,  AUTHENTICATION. 

AND  EFFECT. 

Compelling  production  by  witness,  see  Witness- 

Privilege  of  witness  as  to  production,  see  Wit- 
nesses, $s»298. 

Production  and  inspection  before  trial,  see  Dis- 
covery, ^=»83-10t. 

Review,  see  Appeal  and  Error,  ^=>104. 


^»366.  Pnblle  doonmentfl^  reeords,  ex- 
empllfloatlone,  or  offlelal  oop« 
lee. 

See  20  Cent  Dig.  Bvid.  88  1621-15S9. 

Copies  of  acts  of  Parliament  are  sufficient- 
ly authenticated  to  be  admissible  in  evidence  in 
a  federal  court  sitting  in  New  Hampshire,  wh«^n 
produced  by  an  attorney  and  solicitor  of  the 
Supreme  Court  of  Judicature  in  England  of  30 
years'  experience,  in  connection  with  his  testi- 
mony that  he  was  intimately  acquainted  with 
such  acts,  and  that  the  copies  were  *'issued  by 
authority,  being  printed  by  Her  Majesty's  print- 
er, and  are  as  such  by  law  receivable  in  evidence 
without  further  proof."  Judgment  108  P.  764, 
48  C.  C.  A.  15,  affirmed. — ^Nashua  Sav.  Bank  v. 
Anglo-American  Land,  Mortgage  &  Agency  Co., 
23  S.  Ct  517. 189  U.  S.  221,  47  L.  Ed.  782. 

^s>369.  Preliminary  evldenee  for  an- 
tl&entleatlon. 

6ee  20  Cent.  Dig.  Evid.  88  1638,  1559-16S7 ;    U  Cent 
Dig.  Corp.   8  1318. 

^=9370.  «-*  Necessity  In  general. 

See   20  Cent  Dig.   Bvid.   88  1^38.  1559.  1560.  1662- 
1578.  1592 :   12  Cent  Dig.  Corp.  8  1318. 

Defendants'  averments  that  an  owner  of 
lands  gave  a  power  of  attorney  authorizing  the 
attorney  to  convey  her  lands  to  whomsoever  he 
chose,  that  the  same  was  executed  on  the  attor- 
ney's representations  that  it  would  only  be  used 
to  sell  lands  located  by  him  under,  her  scrip,  and 
that  plaintiff,  knowing  these  facts,  procured  from 
the  attorney  a  conveyance  of  the  land  now  in 
question,  constitute  a  clear  admission  that  a 
power  of  attorney  and  a  deed  were  executed,  and 
render  admissible  in  evidence  instruments  cor- 
responding to  these  in  date  and  description^  with- 
out further  proof  of  their  execution,  subject  to 
any  attack  which  may  be  made  upon  the  manner 
of  their  procurement  and  the  use  to  which  they 
were  put.— Smith  v.  Gale,  144  U.  S.  509,  12  S. 
Ct  674,  36  L.  Ed.  521,  affirming  judgment  Gale 
V.  Shillock.  4  Dak.  182.  29  N.  W.  661,  and  Same 
V.  Frazier,  4  Dak.  196,  30  N.  W.  138. 

County  warrants  are  inadmissible  in  evi- 
dence at  common  law  without  proof  of  their 
execution,  where  the  genuineness  of  the  signa- 
tures thereto  is  put  in  issue  by  the  pleadings. 
Judgment  53  P.  187,  6  Ariz,  13,  reversed.— 
Apache  County  v.  Barth,  20  S.  Ct  718, 177  U.  S. 
538,  44  L.  Ed.  878. 

^=:»372.  ~-~  Ancient  doevments. 

See  20  Cent  Dig.  ESvid.  88  1613-1627;    41  Cent  Dig. 
Pub.  Lands.  8  622. 

Where  the  witnesses  to  k  deed  executed  more 
than  60  years  before  the  trial  are  shown  to  be 
dead,  proof  of  the  handwriting  of  one  of  them 
is  sufficient  to  establish  the  execution  of  the  deed. 
— Stebbins  v.  Duncan,  108  U.  S.  32,  2  S.  Ct  313, 
27  L.  Ed.  641. 

Where  an  ancient  deed,  apparently  genuine, 
without  any  badge  of  forgery,  is  produced  from 
among  the  original  papers  on  file  in  a  suit  in 
which  it  was  evidence  and  a  necessary  exhibit, 
and  from  the  record  in  which  it  appears  to  have 
been  considered  in  rendering  judgment,  having, 
with  the  other  papers,  been  found  in  the  clerk's 
office  of  the  court,  where  they  properly  belonged, 
and  had  remained  for  55  years,  it  was  error,  in 
an  action  of  ejectment,  where  it  was  essential 
to  plaintiff's  title,  to  refuse  to  admit  it  in  evi- 
dence for  lack  of  proof  of  execution.— Applegate 
v.  Lexington  &  Carter  County  Min.  Co.,  117  U. 
S.  255,  6  S.  Ct.  742,  29  L.  Ed.  892. 

In  ejectment,  where  a  deed  more  than  60 
years  old  is  produced  from  the  custody  of  the 
heirs  of  the  grantee,  together  with  a  patent  from 
the  state  for  the  same  lands,  which  precedes  it 
in  the  chain  of  title,  and  it  appears  that  the 
lands  were  listed  for  taxation  to  the  grantee  and 
his  heirs  for  a  period  of  nearly  40  years,  and  un- 
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til  after  the  commencement  of  the  suit ;  that  the 
taxes  were  paid  by  or  released  to  them;  that 
the  judge  before  whom  the  deed  was  acknowl- 
edged was  dead,  and  that  his  signature  to  the 
certificate  was  genuine;  that  more  than  42 
years  before  it  was  offered  in  evidence  the  deed 
was  put  upon  record  in  the  county  where  the 
lands  lay ;  and  that  all  that  time  they  were 
known  and  designated  in  the  neighborhood  as  the 
lands  of  the  grantee  and  his  heirs, — such  facts 
justify  the  admission  of  the  deed  as  an  ancient 
document,  without  other  proof. — Pulkerson  t. 
Holmes,  317  U.  S.  389,  6  S.  Ct.  780,  29  L.  Ed. 
915. 

It  is  no  objection  to  the  admission  in  evi- 
dence, as  an  ancient  instrument,  of  a  paper,  dat- 
ed 1828,  purporting  to  be  an  original  letter  pow- 
er of  attorney  to  take  possession  and  sell  land 
granted  by  the  government  of  Coahuila  and  Tex- 
as, found  in  the  possession  of  one  to  whom  it  had 
been  indorsed  for  the  purpose  of  taking  posses- 
sion and  perfecting  the  title,  that  some  40  years 
before,  and  after  the  date  of  its  indorsement,  the 
indorscr  had  executed  a  deed  under  it ;  there  be- 
ing nothing  to  show  that  the  power  was  not  in 
possession  of  the  indorser  when  the  deed  was 
executed,  and  the  laws  then  in  force  permitting 
a  copy  to  have  the  same  force  and  effect  as  an 
original,  and  there  being  nothing  unreasonable  in 
the  presumption  that  it  was  executed  in  dupli- 
cate, the  power  not  being  incorporated  in  the 
deed.— Williams  v.  Conger,  125  U.  S.  397,  8  S. 
Ct.  933.  31  L.  Ed.  778. 

Documents  which  show  the  probate  of  a  will 
in  proceedings  had  during  the  Spanish  control 
of  Florida,  and  a  judicial  sale  of  the  testator's 
lands  and  bear  upon  their  face  every  evidence  of 
age  and  authenticity,  and  come  from  the  official 
custody  of  the  Surveyor  General  of  the  United 
States,  ase  admissible  in  evidence  as  ancient  doc- 
uments, especially  where  the  proceedings  have 
been  given  express  or  tacit  recognition  in  subse- 

fuent  official  investigations  and  conveyances, 
udgment,  121  F.  1020,  56  C.  C.  A.  682,  affirmed. 
— McGuire  v.  Blount,  26  S.  Ct.  1, 199  U.  S.  142, 
50  L.  Ed.  125. 

A  deed  more  than  30  years  old,  purporting 
to  have  been  signed  by  an  executrix  and  reciting 
that  it  was  executed  under  power  conferred  by 
the  will,  proves  itself  where  the  possession  of 
the  land  has  been  consistent  with  its  terms. — 
Wilson  V.  Snow,  33  S.  Ct  487,  228  U.  S.  217.  67 
L.  Ed.  807.  50  li.  R.  A.  (N.  S.)  604,  affirming 
judgment  35  App.  D.  C.  562. 

^=»374.  — «  Attestine  witnesies. 

See  SO  Cent.  Dig.  Bvid.  t§  1683,  1584.  1587-1811. 

A  deed  executed  abroad  is  properly  proved 
by  testimony  that  the  grantor  and  subscribing 
witnesses  reside  abroad,  and  that  the  testifying 
witness  is  acquainted  with  the  handwriting  of 
one  of  the  subscribing  witnesses,  and  believes 
that  appearing  on  the  deed  to  be  genuine.— Han- 
rick  V.  Patrick,  119  U.  S.  156,  7  S.  Ct  147,  30 
L.  Ed.  396. 


d  atateaienta. 


-•—  Memoranda 

See  20  Cent  Dig.  Bvid.  §  1647. 

A  memorandum  in  writing  of  a  transaction 
made  20  months  after  the  transaction,  and  which 
the  person  who  made  the  memorandum  testifies 
that  he  has  no  recollection  of,  but  knows  it  took 

8 lace  because  he  had  so  stated  in  the  memoran- 
um,  and  because  his  habit  was  never  to  sign  a 
statement  unless  it  was  true,  cannot  be  read  in 
aid  of  his  testimony.— Parsons  v.  Wilkinson, 
113  U.  S.  656,  5  S.  Ct  691,  28  L.  Ed.  1037. 


— —  Iietters,  telesvamsy  and  oth- 
er correspondence. 

See  20  Cent  Dig.  Bvld.  99  1648-1656. 

Foundation  for  introduction  of  a  telegram  is 
laid  by  witness  testifying  that  he  received  it,  and 
that  defendant  admitted  that  it  was  the  message 
which  he  sent— Dunbar  y.  United  States,  156  U. 


S.  185,  15  S.  Ct  325,  39  L.  Ed.  390,  affirminjr 
judgment  (D.  C.)  United  States  v.  Donbar,  60 
Fed.  75. 

^»380.  — —  Photosraplui  and  otkor  pie* 
tnres. 

See  90  Cent  Dig.  Bvld.  i  16S7. 

Enlarged  photographic  copies  of  an  alleged 
forged  signature  and  a  signature  offered  as  a 
standard  of  comparison  are  admissible  in  evi- 
dence on  proof  by  the  photographer  of  the  accu- 
racy of  the  method  pursued  and  the  results  ob- 
tained by  him  in  making  the  copies. — ^United 
States  V.  Ortiz,  20  S.  Ct.  466,  176  U.  S.  422,  44 
L.  Ed.  529. 

^=^383.  ConelnsiTeness  and  effeet. 

See  20  Cent  Dig.  Bvid.  St  166(K1677;  41  Cent  Dig. 
E*ub.    Lands.    9   Z16. 

The  master,  in  determining  the  market  value 
of  railway  stock,  mav  disregard  published  quota- 
tions and  base  his  findings  as  to  value  of  rail- 
way stock  on  book  value  and  earnings,  where 
quotations  shown  are  of  unknown  significance. — 
Commonwealth  of  Virginia  v.  State  of  West  Vir- 
ginia, 35  S.  Ct.  795,  2^  U.  S.  202,  59  L..  Ed. 
1272. 

Book  value  need  not  necessarily  control  the 
master's  finding  as  to  value  of  railway  shares, 
but  he  may  consider  earning  capacity. — Id. 

ZI.   PABOIi  OR  EXTRINSIC  EVIDEHOB 
AFFECTING  WRITINGS. 

Extrinsic  evidence  as  to  jurisdictional  facta  on 
collateral  attack  on  judgment,  see  Judgment* 
<8=»499. 

To  establish  trust,  see  Trusts,  ^=:»43. 

(A)  CONTRADICTINO,    VARYING.    OB 
ADDING  TO  TERMS  OP  WRIT- 
TEN INSTRUMENT. 

See  Customs  and  Usages,  ^=»15,  17. 

^=9386.  Jndielal   reeorda    and    yroeeed- 

las** 

See  20  Cent.  Dig.  Evld.  H  1678-1097:  6  Cent.  Dig. 
Ball,  8  404;  SO  Cent.  Dig.  Judgm.  §  971;  4C  Cent. 
Dig.  Trial,  S  815. 

Parol  evidence  is  inadmissible  to  vary  or  add 
to  the  language  of  a  judgment,  decree,  or  record 
of  court  expressed  m  plain  and  unambiguooa 
terms.— Lyon  v.  Perin  &  Gaff  Mfg.  Co.,  125  U.  S. 
698,  8  S.  Ct  1024,  31  L.  Ed.  839. 

^=9390.  Deeds. 

See  20  Cent  Dig.  Evld.  89  1719-17il,  lltZ-Vm. 

Evidence  that  a  grantor,  when  ezecutiiig  m 
deed  containing  a  reservation,  did  not  make  any 
claim  or  assertion  of  the  right  reserved,  is  not 
admissible  to  affect  the  reservation.— Hombuckle 
V.  Stafford,  111  U.  S.  389,  4  S.  Ct  515.  28  L. 
Ed.  468. 


Mortsasea. 

See  M  Cent  Dig.  Bvld.  88  1746-1758. 

A  contract  recited  that  W.,  one  of  the  par* 
ties,  v^as  indebted  to  F.  &  Co.,  the  other  party* 
'*in  the  sum  of  $70,000,  over  and  above  all  die- 
counts  and  set-offs  of  every  name  and  nature," 
and  F.  &  Go,  agreed  to  make  further  advances  to 
pay  other  debts  of  W.,  in  consideration  of  which 
he  conveyed  certain  property  to  them  as  security 
for  the  ultimate  amount  of  his  indebtedness,  in- 
cluding the  S70,000.  Held,  that  in  the  absence 
of  evidence  that  W.  did  not  fully  understand  and 
assent  to  the  contract,  or  that  he  was  the  victim 
of  fraud  or  duress,  it  could  not  be  shown  that 
the  actual  amount  of  his  indebtedness  at  the  date 
of  the  contract  (arising  out  of  transactiona  cov- 
ering a  series  of  years)  was  less  than  $70,000, 
or  that  he  was  entitled  to  prior  credits,  or  that 
the  amount  included  improper  charges  of  inter- 
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€St-Goodwin  v.  Fox.  129  U.  S.  601.  9  S.  Ot 
367,  32  L.  Ed.  805. 

The  rule  prohibiting  the  varying  of  written 
contracts  by  parol  is  applicable  to  a  mortgage 
executed  in  Porto  Rico  in  1885.— Veve  y  Diaz  v. 
Sanchez,  33  S.  Ct.  36,  226  U.  S.  234,  57  L.  Ed. 
201. 

^=»397.  Contraots  in  general. 

See  20  Cent  Dig.  Evld.  U  1756-1765. 

Where  a  contract  is  susceptible  of  a  sensi- 
ble construction,  and  in  the  absence  of  mistake 
or  fraud,  parol  evidence  is  inadmissible  to  ex- 
plain or  determine  its  construction. — Culver  v. 
WUkinson.  145  U.  S.  205,  12  S.  Ct.  832,  36  U 
Ed.  676,  affirming  judgment  (C.  C.)  Wilkinson  v. 
Culver,  33  F.  708. 

^s»400.  Contraotfl   of  sale   or  ozohane®* 

See  20  Cent  Dig.  Bvid.  SS  1778-1793;    43  Cent  Dig. 
Sales,  8  721. 

Where  the  owner  of  lands  made  a  written 
contract  stipulating  that  plaintiff  should  cut  a 
•certain  quantity  of  timber  on  each  acre,  paying 
therefor  a  certain  stumpage,  and  should  have  the 
privilege  of  purchasing  a  half  interest  in  the 
lands  within  two  years,  at  a  stipulated  price 
per  acre,  parol  evidence  is  inadmissible,  in  a  suit 
for  specific  performance,  to  show,  as  one  of  the 
unexpressed  terms  of  the  contract,  that  one-half 
the  proceeds  of  timber  sold  should  be  indorsed 
on  the  contract  as  payments  by  plaintiff. — ^Rich- 
ardson V.  Hardwick,  106  U.  S.  252, 1  S.  Ct  213, 
27  L.  Ed.  145. 

^==>402.  Bills  and  notes. 

See  20  Cent  Dig.  Bvid.  8S  1799-1806. 

In  an  action  on  a  note,  evidence  that  it  was 
not  intended  as  a  note  from  defendant  to  plain- 
tiff, but  only  as  a  memorandum  of  the  value  of 
certain  bonds,  and  to  be  used  in  the  settlement 
of  certain  accounts,  contradicts  the  written  con- 
tract, and  is  properly  excluded.— Bumes  v.  Scott, 
117  U.  S.  582,  6  S.  Ct  865,  29  L.  Ed.  991. 

^s»404.   Contracts  of  svarantj  and  snre- 
tjflhip. 

See  20  Cent  Dig.  Bvid.  89  1813-1817. 

A  written  guaranty  in  the  words,  "We  will 
satisfy  all  orders  G.  gives  this  spring,  such  as 
plows  and  cultivators,"  is  complete  in  itself, 
and  cannot  be  varied  by  parol  evidence.— Gilbert 
V.  Moline  Plow  Co.,  119  U.  S.  491,  7  S.  Ct  305, 
30  L.  Ed.  476.      " 

^=»408.   Roeoipts. 

See  20  Cent  Dig.  Evld.  88  1829-1842;    39  Cent  Dig. 
Paymt    88    138.    139. 

A  fire  broke  out  in  the  hold  of  a  vessel,  and, 
in  order  to  save  her  and  her  cargo,  she  was 
scuttled  and  sunk.  She  was  afterwards  raised 
at  an  expense  of  about  $15,000,  and  the  dam- 
age to  the  vessel  and  furnishing  was  found 
to  be  about  the  same  in  amount  An  agreement 
was  entered  into  between  the  owner  and  the 
insurance  agents  for  adjusting  the  loss,  which 
provided  that  such  adjustment  related  only  to 
the  damage  to  the  property  covered,  and  did  not 
apply  to  "any  question  that  mav  arise  for  sav- 
ing boat  and  cargo."  Proofs  of  loss  made  out 
on  this  basis  were  forwarded  to  the  different 
companies,  accompanied  by  a  statement  that 
the  insured  would  make  further  claim  for  the 
expense  of  raising  the  vessel.  After  a  confer- 
ence between  the  owner  and  a  committee  of  the 
insurance  companies,  a  paper  was  signed  recit- 
ing that  the  loss  and  damage  by  fire  which  oc- 
curred to  the  vessel  were  adjusted  for  $15,364.- 
78  (thie  exact  sum  covered  by  the  proofs  already 
furnished),  "payable,  without  discount,  upon 
presentation  of  the.  policies  to  the  several  com- 
panies by  the  assured,"  etc.  In  accordance 
therewith  the  sum  was  paid  nearly  two  months 
before  actually  due  by  the  terms  of  the  policies. 


and  receipts  in  full  were  given  to  the  compa- 
nies, respectively.  Held^  that  parol  evidence 
was  admissible  to  show  that  this  settlement  re- 
ferred only  to  the  damage  to  the  vessel,  and 
that  the  expense  of  raising  her  was  left  open 
for  future  adjustment. — ^Fire  Ins.  Ass'n  v.  Wick- 
ham,  141  U.  S.  564.  12  S.  Ct.  84,  35  L.  Ed. 
860. 

Although  the  payment  of  one-half  the  lia- 
bility before  it  was  due  was  a  sufficient  con- 
sideration for  releasing  the  claim  to  the  re- 
mainder, if  so  intended  by  the  parties,  yet  parol 
evidence  was  admissible  to  show  that  it  was  not 
so  intended,  but  was  a  mere  waiver  by  the  in- 
surance companies. — Id. 

A  clause  in  the  receipts  reciting  that  the 
policies  were  thereby  surrendered  and  canceled, 
and  all  claims  thereunder  forever  waived,  was 
not  a  contract,  which  would  take  the  instrument 
out  of  the  rule  which  admits  parol  evidence  to 
show  that  a  receipt  expressed  more  than  was  in- 
tended, when  such  clause  was  inserted  in  pur- 
suance of  a  provision  in  the  policies  that  the  in- 
surer might,  at  its  option,  terminate  the  same 
on  notice  to  the  insured,  in  which  case  the  lat- 
ter was  entitled  to  a  ratable  proportion  of  the 
premiums  for  the  unexpired  term. — Id. 

^=94 10,  Memoranda  not  oonstitntini; 
contract  or  disposition  of 
property. 

See  20  Cent  Dig.  Bvid.  88  1846-1854. 

A  bill  rendered  plaintiff  by  defendant  for 
the  transfer  of  money  by  cable  recited  that  it 
was  for  cable  transfer  on  defendant  in  London, 
in  favor  of  M.  &  Co.,  Glasgow,  £5,000.  Held 
that,  in  the  absence  of  any  evidence  on  the 
subject,  this  bill  does  not  so  embody  the  con- 
tract between  the  parties  as  to  render  parol  ev- 
idence inadmissible  to  show  how  the  money  was 
to  be  delivered  to  M.  &  Co.,  and  for  what  pur- 
pose.— Bank  of  British  North  America  v.  Coo- 
per, 137  U.  S.  473,  11  S.  Ct.  160,  34  L.  Bd.  759, 
affirming  judgment  Cooper  v.  Bank  of  British 
North  America  (C.  C.)  30  Fed.  171. 

Parol  evidence  is  inadmissible  to  show  that 
no  such  lease  as  that  described  in  a  demand 
for  rent  had  been  given,  and  that  another  lease 
was  meant — ^Henderson  v.  Carbondale  Coal  & 
Coke  Co.,  140  U.  S.  25,  11  S.  Ct  691,  35  L. 
Ed.  332. 

^=3»414.  Date  of  instrvment* 

See  20  Cent  Dig.  Bvid.  8  1858 ;  9  Cent  Dig.  Chat. 
Mtg.  8  HI- 

It  is  competent  to  show  by  parol  that  a 
contract  was  finally  executed  and  delivered  at 
a  date  subsequent  to  that  shown  on  its  face. 
Judgment  15  App.  D.  C.  198,  affirmed.— District 
of  Columbia  v.  Camden  Iron  Works.  21  S.  Ct 
680,  181  U.  S.  453,  45  L.  Ed.  948. 

^=:»419.   Nature  of  consideration. 

See  20  Cent  Dig.  Evld.  88  1912-1928;  7  Cent  Dig. 
Bills  A  N.  88  1738,  1798;  11  Cent  Dig.  ContracU.  88 
229,  408 ;    14  Cent  Dig.  Covenants,  f  267. 

Where  the  consideration  mentioned  in  a 
deed  is  one  dollar,  the  true  consideration  may 
be  shown  by  parol.— Hitz  v.  National  Metropol- 
itan Bank.  Ill  U.  S.  722,  4  S.  Ct  613,  28  L. 
Ed.  577 ;  Mattoon  v.  McGrew,  112  U.  S.  713.  5 
S.  Ct  369,  28  L.  Ed.  824. 

Parol  evidence  is  admissible  to  show  the 
actual  consideration  for  a  deed.— Mills  v.  Allen, 
133  U.  S.  423,  10  S.  Ct.  413,  33  L.  Ed.  717. 

^=»420.  Existence  of  condition  or  con- 
tingency. 

See  20  Cent  Dig.  Evld.  88  1728.  1795,  1800,  1804, 
1815.  1821,  1929-1944. 

When  a  paper  purporting  to  be  a  note  is 
sued  on  by  tne  payee  himself,  tiie  maker  may 
show  a  parol  agreement  that  the  note  was  to 
become  a  binding  obligation  only  on  a  certain 
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contingency,  which  never  happened. — Burke  v. 
Dulaney,  153  U.  S.  228,  14  S.  Ct.  816.  38  L. 
Ed.  698,  reversing  judgment  Dalaney  v.  Burke, 
2  Idaho,  719.  23  P.  915. 

A  question  whether  a  grant  in  a  patent  for 
lands  was  upon  a  condition  is  one  to^  be  deter- 
mined by  the  court  from  the  construction  of  the 
instrument,  and  extrinsic  evidence  relating  to 
other  grants  is  inadmissible.  Judgment  74  F. 
854.  21  C.  C.  A.  140,  affirmed.— Stuart  v.  City 
of  Easton,  18  S.  Ct.  650.  170  U.  S.  383.  42  L. 
Ed.  1078. 

^=9423.   Nature  and  extent  of  liability. 

See  20  Cent.  Dig.  Bvld.  {(  1957-1966;    7  CenL  Dig. 
Bills  ft  N.  SS  1719-1727.  1791-1797. 

The  foUowing  note:  "1,061.24.  Detroit, 
Mich.,  August  4,  1880.  Four  (4)  months  after 
date  we  promise  to  pay  to  the  order  of  Geo. 
Moebs,  sec.  &  treas.,  ten  hundred  sixty-one  & 
24/^00  dollars,  at  Merchants'  &  Manufacturers' 
National  Bank,  value  received.  Peninsular 
Cigar  Co.,  Geo.  Moebs,  Sec.  &  Treas."  In- 
dorsed: "Geo.  Moebs.  Sec.  &  Treas.,"— is  not 
ambiguous,  and  ia  in  terms  the  note  and  in- 
dorsement of  the  Peninsular  Cigar  Company; 
and  parol  evidence  is  not  admissible  to  show 
that  the  indorsement  was  intended  to  be  that  of 
Moebs  personally.— Falk  v.  Moebs,  127  U.  S. 
597,  8  S.  Ct.  1319,  32  L.  B3d.  266. 

In  an  action  by  the  indorsee  of  a  note,  in  or- 
der to  sustain  the  jurisdiction  of  the  united 
States  circuit  court  parol  evidence  is  admissi- 
ble to  show  that  the  indorsee  was.  in  fact,  the 
payee,  and  not  the  assignee,  of  the  note. — 
Holmes  v.  Goldsmith.  147  U.  S.  150.  13  S.  Ct. 
288,  37  L.  Ed.  118,  affirming  judgment  (C.  C.) 
Goldsmith  v.  Holmes,  36  F.  484,  1  L.  R.  A. 
816. 

^=:»424.  Efleot  of  writine  as  to  persons 
not  parties  thereto  or  priTies. 

See  20  Cent  Dig.  Bvld.  H  1966-1968. 

Real  character  of  a  contract  between  a  cor- 

S oration  and  a  creditor  in  the  form  of  a  con- 
itional  sale  may  be  shown  in  a  case  in  Porto 
Rico  presenting  not  only  a  controversy  between 
the  parties  to  the  contract  but  its  efifect  on  the 
creditors  of  the  corporation. — Valdes  v.  Central 
Altagracia,  32  S.  Ct  664.  225  U.  S.  58.  56  li, 
Ed.  980. 


(B)  INVALIDATING    WRITTEN    INSTRU- 
MENT. 

«=»429.  Matters     alTeetins    validitj    in 
general. 

See  20  Cent.  Dig.  Evid.  SS  1969-1971,  1973.  1974. 

In  an  order  to  show  that  the  record  of  a 
lost  deed  and  the  copy  of  the  record  contained 
a  clerical  error,  the  testimony  of  witnesses  who 
had  read  the  original  deed  as  to  their  recollec- 
tion of  its  contents,  and  a  certified  copy  of  an  en- 
try made  by  the  recorder  of  the  county  where  the 
land  was  situate,  made  as  required  by  law, 
were  admissible  as  tending  to  prove  the  mis- 
take, though  the  statutes  provided  that  such 
copies  should  be  admitted  with  the  same  effect 
as  originals.— Booth  v.  TSernan,  109  U.  S.  205, 
3  S.  Ct.  122,  27  li.  Ed.  907. 

^=s>431.   Insnffloienoy   or  irregnlaritj  of 
ezeevtion  or  delivery. 

See  20  Cent.  Dig.  Evid.  SS  1975-1980. 

A  person  sued  as  a  partner,  and  whose 
name  is  shown  to  have  been  signed  by  another 
person  to  the  articles  of  the  partnership,  may 
prove  that  before  the  articles  were  signed,  or 
the  partnership  began  business,  he  instructed 
that  person  that  he  would  not  be  a  partner. — 
Thompson  v.  E^rst  Nat  Bank  of  Toledo,  Ohio, 
111  U.  S.  529,  4  S.  Ct  689,  28  L.  Ed.  507. 


<g=»433.  Mistake. 

See  20  Cent  Dig.  Evid.  SS  1990-9004. 

Defendant,  in  ejectment  for  land  derived 
from  the  United  States  under  different  surveys, 
is  not  debarred  by  Rev.  St  §  2396  (U.  S. 
Comp.  St.  1901,  p.  1473),  introducing  evidence 
other  than  field  notes  identifying  the  precise 
location  of  tract  occupied  by  him,  though  show- 
ing a  mistake  in  the  field  notes  of  the  survey 
of  tract  claimed  by  plaintiff.— (1912)  Graham  v. 
Gill,  32  S.  Ct  390,  223  U.  S.  643,  56  U  Ed. 
586,  affirming  judgment  (1909)  47  So.  917,  56 
Fla.  316. 

^=9434.   Fraud. 

See  20  Cent  Dig.  Evid.  SS  2005-2020. 

Parol  evidence  of  previous  promises  by  a 
defendant  inconsistent  with  a  written  contract 
in  suit  held  admissible  where  the  pleadings  re- 
lied, not  only  upon  the  contract,  but  on  allied 
fraudulent  conduct  beginning  with  representa- 
tions of  the  means  and  property  of  the  defend- 
ants, on  the  strength  of  which  plaintiffs  entered 
into  the  written  agreement. — Tevis  v.  Ryan, 
34  S.  Ct.  481,  233  U.  S.  273.  58  L.  Ed.  957. 
affirming  judgments  108  P.  461,  13  Ariz.  120, 
and  114  P.  557,  13  Ariz.  282. 

(C)  SEPARATE  OR  SUBSEQUENT  ORAL 

AGREEMENT. 

^=9440.  Prior  and  ooatemporansoiia  eol« 
lateral  aeresments. 

See  20  Cent.  Dig.  Bvld.  SS  1719-1845.  1874-1899.  1929- 
1944.  2030-2061;    43  Cent.  Dig.  Sales.  S  72L 

^=»441.  — *  In  eeneral. 

See  20  Cent.  Dig.  Evid.  SS  1719.  1723-170,  1766-1845. 
2030-2047:  11  Cent.  Dig.  ContracU.  S  16K;  43  Cent 
Dig.  Sales.  S  72L 

Parol  evidence  of  another  condition  of  a 
contract  of  accord  and  satisfaction  made  with 
the  sureties  on  an  appeal  bond,  namely,  that  the 
other  defendants  and  interveners,  who  had  be- 
come parties  to  an  appeal  to  the  United  States 
jpircuit  court,  should  not  take  and  perfect  their 
appeal  to  the  supreme  court,  is  inadmissible, 
such  parol  evidence  varying  and  contradicting 
the  written  agreement  of  the  parties. — Boffinger 
V.  Tuyes,  120  U.  S.  198.  7  S.  Ct  529.  30  L.  Ed. 
649. 

Where  parties  enter  into  a  written  contract* 
their  rights  must  be  controlled  thereby,  and,  in 
the  absence  of  fraud  or  mistake,  all  evidence  of 
contemporaneous  oral  agreement  on  the  same 
subject-matter,  varying,  modifying,  or  contra- 
dicting the  written  agreement,  is  inadmissible. — 
De  Witt  V.  Berry,  134  U.  S.  306,  10  S.  Ct.  536. 
33  L.  Ed.  896. 

A  contract  in  writing,  by  which  a  party 
agrees  to  furnish  another  with  "a  No.  2  size  re- 
frigerating machine,  as  constructed  by  the  par- 
ty of  the  first  part,  to  be  put  up  and  put  in 
operation  in  the  brewery  of  the  party  of  the  sec- 
ond part,"  is  complete  and  unambiguous,  and 
parol  evidence  is  not  admissible  to  show  an  al- 
leged collateral  warranty  that  the  machine 
should  maintain  a  given  quantity  of  air  at  a 
certain  temperature,  as  that  would  add  another 
term  to  the  written  contract. — Seitz  v.  Brewers* 
Refrigerating  Mach.  Co.,  141  U.  S.  510,  12  S. 
Ct.  46,  35  L.  Ed.  837. 

A  written  stipulation  made  pending  an  ac- 
tion of  forcible  entry  and  detainer  to  recover 
possession  of  certain  land  held  as  secnrity  for 
the  fulfillment  of  a  contract,  that  the  sum  then 
due  under  the  contract  was  $25,000,  being  abao- 
lute  in  its  terms,  could  not  be  contradicted  by 
evidence  of  a  contemporan^us  parol  under- 
standing that  that  sum  was  to  be  paid  in  cash 
or  securities  within  a  limited  time,  and  on  de* 
fault  thereof  the  stipulation  was  to  be  void.— 
Johnson  v.  St.  Louis,  1.  M.  &  S.  Ry.  Co.,  141  U. 
S.  602,  12  S.  Ct.  124,  35  U  Ed.  875. 
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^^446.   Subseqnent  agreemeiits. 

See  20  Cent.  Dig.  Bvid.  (9  2062-2066 ;    43  Cent.  Dig. 
Sales,  i  721. 

A  verbal  arrangement  between  vendors  and 
vendee,  made  on  or  about  the  date  fixed  in  the 
written  contract  for  final  settlement  for  an  ex- 
tension of  time  to  the  vendors  to  procure  judicial 
authority  for  the  sale,  held  not  to  modify  the 
contract  of  sale  where  it  did  not  provide  for 
-the  passing  of  title  on  that  date,  unless  the  ab- 
stract showed  good  title.— Citizens'  Nat.  Bank  of 
Roswell  V.  Davisson,  33  S.  Ct.  625,  229  U.  S. 
212,  57  L.  Ed.  1153,  Ann.  Cas.  1915A,  272.  af- 
firming judgment  Davisson  v.  Citizens*  Nat. 
Bank,  120  P.  304,  16  N.  M.  680. 

(D)  CONSTRUCTION  OR  APPLICATION  OF 

LANGUAGE  OF  WRITTEN 

INSTRUMENT. 

Extrinsic  evidence  to  aid  construction  of  will, 
see  Wills,  «=»485-490. 

^:s»448.   Grovnds,  for    admission    of    oz« 
trinsio  OTideneo. 

See  20  Cent   Dig.  Byld.  H  2066-2082.  8084. 

A  contract  to  grind  all  the  sugar  cane 
raised  by  a  lessee  upon  eertain  specified  planta- 
tions ^  leased  to  him  for  a  certain  number  of 
grinding  seasons  is  a  contract  to  gnnd  in  the 
grinding  season,  and  parol  evidence  is  admissi- 
ble to  show  what  that  season  is. — Porto  Rico 
Sugar  Co.  v.  Lorenzo,  32  S.  Ct.  133,  222  U.  S. 
481.  56  L.  Ed.  277. 

Cs»449.   Nature   of  ambiKiiity  or  vneer- 
taint  J  in  instmment. 

See  20  Cent.  Dig.  Evld.   {{  2066-2082.   2084-2101i    80 
Cent.   Dig.    Judgm.   S  971. 


— -  In  general. 

See  20  Cent.  Dig.  Evid.  9S  2066-2082.  2084. 

Intrinsic  ambiguity  In  a  document  justifies, 
under  Porto  Rico  Laws  1905,  p.  73,  §  28,  the 
right  to  resort  to  extrinsic  proof  to  dispel  it. — 
Van  Syckel  v.  Arsuaga,  34  S.  Ct.  263,  231  U.  S. 
601.  58  L.  Ed.  393. 

Articles  of  copartnership  concerning  the 
method  p£  carrying  on  the  business  of  the  firm 
are  so  ambiguous  as  to  justify  the  admission  of 
explanatory  proof,  where  the  agreement  is  si- 
lent on  the  subject,  and  the  property,  one-half 
of  which  was  bought  from  one  partner  by  the 
others  and  the  whole  of  which  constituted  the 
capital  of  the  firm,  appears  to  be  an  inven- 
tory of  the  property  of  a  former  cattle  business 
and  included  in  which  was  money  stated  to  be 
the  value  of  the  working  capital. — Id. 

Including  in  an  agreement  to  form  a  firm 
for  carrying  on  the  dairy  and  cattle  business 
previously  conducted  on  leased  land  by  one  of 
the  partners  a  paramount  mortgage  debt  on  the 
leased  land  as  part  of  the  assets  transferred  to 
the  firm  creates  an  ambiguity  as  to  whether  it 
was  not  intended  also  to  pass  to  the  firm  the 
subordinate  lease  right  and  justifies  the  admis- 
sion of  explanatory  parol  proof. — Id. 

^=»452.  — *  Latent  ambiguity. 

See  20  Cent  Dig.  Bvld.  99  2093-2101 ;    30  Cent  Dig. 
Judgm.  9  971. 

The  statement  in  a  note  given  by  a  partner 
to  his  co-partner  that  it  was  "received  on  set- 
tlement to  this  date,"  may  be  shown  by  parol 
evidence  to  refer  to  a  settlement  for  the  preced- 
ing year,  and  not  for  the  whole  period  of  the 
co-partnership,  since  the  ambiguity  is  a  latent 
one.-Clay  v.  Field,  138  U.  S.  464,  11  S.  Ct. 
419,  34  L.  Ed.  1044. 


^3»480.  Identifteatioii  of  subject-matter. 

See  20  Cent  Dig.  Bvld.  99  2116-2128;    9  Cent  Dig. 
Chat  Mtg.  99  102.  109.  » 

Parol  evidence  of  circnmstances  surround- 
ing a  sale  of  real  property  was  admissible  to 
identify  the  premises  and  to  remove  the  am- 
biguity created  by  the  use  of  the  word  "about." 
Judgment  (1907)  29  App.  D.  C.  490,  affirmed.— 
Harten  v.  Lttffler,  29  S.  Ct.  851,  212  U.  S.  38>7, 
53  L.  Ed.  568. 

A  mortgagor  cannot  prove  by  parol  in  eject- 
ment against  the  mortgagee,  purchaser  at  fore- 
closure sale,  that  a  lot  in  the  center  of  a  body 
of  land  conveyed  by  the  mortgagor  was  not  cov- 
ered by  the  mortgage. — Veve  y  Diaz  v.  Sanchez, 
33  S.  Ct  36,  226  U.  S.  234,  57  L.  Ed.  201. 

^==»461.   Sbowins  intent  of  parties  ai  to 
subjeot-matter. 

See  20  Cent.  Dig.  Evld.  99  2129-2138;  14  Cent  Dig. 
Covenants,  9  219. 

A  partnership,  engaged  in  the  milling  busi- 
ness, entered  into  a  written  contract  for  the 
purchase  of  machinery  from  plaintiff,  agreeing 
to  pay  part  of  the  purchase  price  in  cash,  and 
to  give  its  notes  for  the  balance.  During  the 
time  in  which  the  machinery  was  being  furnish- 
ed, the  partnership  was  transformed  into  a  cor- 
poration, and  the  notes  for  the  deferred  pur- 
chase money  were  executed  by  the  corporation, 
and  accepted  by  plaintiff.  Held,  in  an  action 
by  plaintiff  to  charge  the  partners,  individually 
with  the  payment  of  the  notes,  that  parol  evi- 
dence was  admissible  to  show  that  plaintiff  knew 
of  the  contemplated  formation  of  the  corpora- 
tion when  the  machinery  was  ordered,  and 
agreed  that  its  obligations  were  to  be  given  for 
the  deferred  payments,  as  such  testimony  makes 
against  iJlaint^s  contention  that  its  accept- 
ance of  the  notes  of  the  corporation  was  through 
misunderstanding  and  mistake. — Case  Mfg.  Co. 
V.  Soxman,  138  U.  S.  431,  11  S.  Ct  360,  34 
L.  Ed.  1019. 

Parol  evidence  of  the  understanding  of  the 
parties  is  not  admissible  to  contradict  the  terms 
of  the  agreement  of  April  8,  1867,  negotiated 
between  representatives  of  the  Delaware  and 
Cherokee  -  Nations,  meeting  upon  equal  terms. 
Decree  38  Ct  CI.  234,  modified.— Delaware  In- 
dians V.  Cherokee  Nation,  24  S.  Ct  342,  193  U. 
S.  127,  48  I*  Ed.  646. 

Recourse  may  be  had  to  the  prior  negotia- 
tions between  the  parties,  where  it  is  doubtful 
whether  a  penalty  or  liquidated  damages  were 
meant  by  a  clause  in  the  written  contract  re- 
lating to  the  payment  of  damages  for  its  non- 
fulfillment Judgment,  Bethlehem  Steel  Co.  v. 
United  States,  41  Ct  CI.  19,  reversed.— United 
States  V.  Bethlehem  Steel  Co.,  27  S.  Ct  450, 
205  U.  S.  105,  51  L.  Ed.  731. 

^==>463.   Sboi^ine   mode  of   performanoe 
of  oblisation. 

See  20  Cent  Dig.  Evld.  99  2140-2143. 

Extrinsic  evidence  of  the  circumstances  pre- 
ceding the  agreement  by  which  the  American 
Board  of  Commissioners  for  Foreign  Missions 
triansferred  to  the  Hawaiian  government  a 
Protestant  mission,  and  of  the  immediate  and 
long-continued  practice  under  it,  is  admissible  as 
an  aid  to  the  interpretation  of  the  condition  on 
which  the  transfer  was  made,  viz.,  that  the  gov- 
ernment should  continue  the  same  as  an  insti- 
tution for  the  cultivation  of  sound  literature 
and  solid  science,  and  should  teach  no  religious 
tenet  or  doctrine  contrary  to  those  theretofore 
inculcated  by  the  mission,  as  set  forth  in  a  con- 
fession of  faith.— Lowrey  v.  Territory  of  Ha- 
waii. 27  S.  Ct  622,  206  U.  S.  206,  51  L.  Ed. 
1026. 
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(E)   SHOWING  DISCHARGE  OR  PER- 
FORMANQB  OF  OBLIGATION. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  20  Cent,  Dig.  Evld.  fifi  2144  2148.] 

XJJL  OPINION  EVIDENCE. 

Criminal  prosecutions,  see  Criminal  Law,  ^s» 
44&-489. 

(A)  CONCLUSIONS  AND  OPINIONS  OP 
WITNESSES  IN  GENERAL. 

^=>470.   Grounds  for  admission. 

See  20  Cent.  Dig.  Byid.  8  2220. 

A  question  asked  of  a  medical  witness,  as  to 
whether  the  examinations  made  by  him  were 
made  in  a  careful  or  a  superficial  manner,  is  not 
objectionable  as  substituting  the  opinion  of  the 
witness  for  the  judgment  of  the  jury  on  that 
point.— Northern  Pac.  R.  Co.  v,  Urlin,  158  U. 
S.  271,  15  S.  Ot  840,  39  L.  Ed.  977. 

^=:»471.  Conolnsions     and     matters     of 
opinion  or  f  aots. 

See  20  Cent  Dig.  Evid.  8S  2149-2185;    60  Cent  Dig. 
Wltn.  U  833-836.  988. 

It  appeared  that  after  the  death  of  plaintiff's 
ancestor,  his  father  placed  the  papers  relating  to 
his  son's  claim  in  the  hands  of  one  M.,  and 
gave  him  a  power  of  attorney  to  perfect  the 
claim,  but  he  was  unable  to  obtain  a  patent,  he- 
cause  his  power  of  attorney,  being  acknowledged 
in  a  foreign  state,  was  not  acknowledged  by  a 
commissioner  of  Texas;  that  he  left  the  papers 
in  Texas;  and  that  they  were  afterwards  re- 
turned to  him,  and  by  him  given  to  deceased's 
mother.  There  was  evidence  that  the 'papers  re- 
ceived by  the  latter  from  M.,  whatever  they 
were,  were  sent  by  plaintiffs  to  Texas  for  the 
purpose  of  obtaining  a  patent,  and  that  they 
were  burned  by  accident.  Held,  that  it  was  not 
error  to  permit  M.  to  testifv  that  "he  should 
say"  that  the  headright  certificate  of  which  the 
one  produced  was  a  copy  was  among  the  pa- 
pers turned  over  to  him  by  deceased's  father, 
especially  where  it  appeared  from  the  context  of 
his  testimony  that  the  quoted  words  were  simply 
a  form  of  speech,  and  not  the  expression  of  a 
conjecture.— White  v.  Van  Horn,  159  U.  S.  3, 
15  S.  Ct  1027,  40  L.  Ed.  55. 

In  an  action  for  the  death  of  a  railway  em- 
ploy^,  alleged  to  have  been  due  to  the  faulty  con- 
struction of  tiie  railroad,  an  engineer,  testify- 
ing as  to  the  construction  of  the  track  and  the 
probability  of  deposits  of  sand  thereon  in  rainy 
weather,  could  not,  on  cross-examination,  state 
that  the  engineers  on  the  road  were  all  aware  of 
that  fact,  this  being  a  mere  inference. — Union 
Pac.  Ry.  Co.  v.  O'Brien,  161  U.  S.  451,  16  S. 
Ct.  618,  40  L.  Ed.  766. 

A  statement  that  the  principal  chief  of 
the  Choctaw  Nation  ratified  an  illegal  sheriff's 
sale,  giving  no  facts  upon  which  the  alleged 
ratification  was  based,  is  a  conclusion  of  law, 
and  as  such  is  inadmissible  in  evidence.  Decree 
(1905)  138  F.  394,  70  C.  O.  A.  534,  afllrmed.— 
Walker  v.  McLoud,  27  S.  Ct  293,  204  U.  S. 
302,  51  L.  Ed.  495. 

^s»474.   Special    knowledce    as    to    snb* 
Jeot-matter. 

See  20  Cent.  Dig.  Evid.  ffi  2196-2219:    49  Cent  Dig. 
Wills,  {{  116,  680. 

In  an  action  for  compensation  for  the  right 
of  way  of  a  railroad,  witnesses  resident  in  the 
neighborhood,  and  familiar  with  the  property, 
are  competent  to  testify  as  to  its  value,  though 
their  opinions  may  not  be  based  on  sales  of  the 
same  or  similar  property. — Montana  Ry.  Co.  v. 
Warren.  137  U.  S.  348.  11  S.  Ct  96,  34  L.  Ed. 
681«  affirming  judgment  6  Mont  276,  12  P.  641. 


There  is  no  error  in  excluding  the  testimony 
of  a  bank  cashier  as  to  what  is  indicated  by 
the  marks  on  the  back  of  certain  checks,  and 
how  and  by  whom  they  were  made,  when  it  does 
not  appear  that  he  is  familiar  with  the  course 
of  business  in  the  banks  through  which  the 
checks  have  passed.— Shauer  v.  Alterton,  151  U. 
S.  607,  14  S.  Ct  442,  38  L.  Ed.  286. 

A  lay  witness  who  has  had  an  adequate  op- 
portunity to  observe  the  speech  and  other  coo- 
duct  of  a  person  whose  soundness  or  unsound- 
ness of  mind  is  in  issue  may,  in  addition  to 
relating  the  significant  instances  of  speech  and 
conduct,  testify  to  his  opinion  as  to  mental 
capacity,  formed  at  the  time  from  such  observa- 
tion. Decree  (1907)  29  App.  D.  C.  460.  affirm- 
ed.—Turner  v.  American  Security  &  Trust  Cou 
29  S.  Ct.  420,  213  U.  S.  257,  53  L.  Ed.  788. 

^:»477.  Bodily  appearance  or  eoaditioa. 

See  20  Cent.  Dig.  Evid.  «  2237-22U. 

Statements  by  vntnesses  as  to  the  symptoms 
of  the  disease  with  which  plaintiffs  cattle  were 
afflicted,  and  the  resemblance  of  these  symp- 
toms to  such  as  they  had  previously  observed  in 
other  cattle,  together  with  declarations  that  the 
disease  was  generally  called  ''Texas  feyer,"  be- 
ing as  to  matters  of  common  observation,  were 
admissible,  though  the  witnesses  were  not  ex- 
perts.—Grayson  ▼.  Lynch,  163  U.  S.  468,  16  S. 
Ct.  1064,  41  L.  Ed.  230. 

^=^493.  Canso  and  effeet. 

See  20  Cent  Dig.  Evid.  81  2275-2281. 

The  testimony  of  workmen,  not  shown  to  be 
experts,  that  infected  rags  in  a  papermiU  where 
they  worked  were  the  cause  of  smallpox  which 
they  or  their  children  took,  is  incompetent.— 
Dushane  y.  Benedict,  120  U.  S.  630,  7  S.  Ct. 
696.  30  L.  Ed.  810. 

Plaintiffs  imported  cattle  for  breeding  pur- 
poses, and,  in  the  course  of  their  transportation 
by  a  railroad  company,  the^  were  so  injured  in 
a  collision  due  to  its  neghgence  that  many  of 
them,  which  were  with  calf,  aborted.  In  an 
action  for  the  resulting  damages,  plaintiffs  of- 
fered the  testimony  of  the  herder  who  accom- 
panied the  cattle  from  oversea  that  the  ocean 
voyage,  and  subsequent  shipment  by  rail,  would 
not  cause  them  to  abort,  unless  some  unusual 
accident  happened  to  them.  Held,  that  the  tes- 
timony was  admissible. — New  York,  L.  E.  &  W. 
B.  Co.  y.  Estill,  147  U.  S.  591,  13  S.Ct  444, 
37  L.  Ed.  292,  modifying  judgment  EstUl  y. 
New  York,  L.  E.  &  W.  R.  Co.  (C.  C.)  41  F.  849. 

^=>499.  Examination  of  witnessos. 

See  20  Cent  Dig.  Bvld.  SS  2290-2307. 


—  Cross-ozamination 
examination. 

See  20  Cent  Dig.  Evid.  H  2300,  2307. 

Where,  on  a  question  of  the  genuineness  of 
the  signatures  of  makers  of  a  note,  a  witness 
testifies  to  his  acquaintance  with  the  handwrit- 
ing of  one  or  more  of  the  makers,  and  to  his  5e- 
lief  of  the  genuineness  of  the  signatures  of  the 
parties,  with  whose  handwriting  he  was  famili- 
ar, the  question  whether  he  would  act  on  the 
signatures  attached  to  the  note,  if  they  came 
to  him  in  an  ordinary  business  transaction,  is 
allowable,  to  show  the  strength  and  yalue  of  the 
witness*  opinions. — Holmes  v.  Goldsmith,  147  U. 
S.  150,  13  S.  Ct  288.  37  L.  Ed.  118,  affirm- 
ing judgment  (C.  C.)  Goldsmith  y.  Holmes,  36 
F.  484,  1  L.  R.  A.  816. 

(B)  SUBJECTS  OF  EXPERT  TESTIMONY. 

Criminal  prosecutions,  see  Criminal  Law»  ^s> 
468-475. 

^s>506.  scatters  direotlT  in  iasne* 

See  20  Cent  Dig.  Evid.  I  2309. 

Whether  openings  in  buffers  of  passenger 
cars  on  interstate  interurban  electric  railway 
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were  sufficient  protection  to  employes  within 
federal  Safety  Appliance  Act  and  its  amend- 
ments is  a  question  for  the  jury. — Spokane  &  I. 
E.  R.  Co.  V.  United  States,  36  S.  Ct.  668.  241 
U.  S.  344.  60  L.  Ed.  1037,  affirming  judgment 
210  P.  243,  127  C.  C.  A.  61. 

^s»512.  Due  eare  and  proper  eomduet  In 
seneral. 

See  20  Cent  Dig.  Bvld.  {  2316. 

It  is  not  error  to  exclude  the  testimony  of 
a  boat  officer,  introduced  as  an  expert,  who  had 
never  been  at  a  wharf  on  which  plaintiff  was 
standing  when  a  boat  in  making  a  landing  struck 
the  pier  and  Injured  him,  upon  the  question 
whether  it  was  a  safe  place  to  stand  while  a 
boat  was  making  a  landing,  because  the  question 
requires  no  expert  knowledge  or  training,  and 
hence  the  opinions  of  witnesses  are  inadmissible. 
— Inland  &  Seaboard  Coasting  Co.  t.  Tolson, 
139  U.  S.  551,  11  S.  Ct.  653,  35  L.  Ed.  270,  af- 
firming judgment  Tolson  t.  Inland  &  S.  Coasting 
Co.,  6  Mackey,  39. 

^=:»514.  Management  and  operation  of 
▼ehioles,  machinery,  and  ap- 
pliances. 

See  20  Cent.  Dig.  Byld.  St  2319-2323. 

A  competent  expert  witness  may,  on  the 
trial  of  an  action  to  recover  the  value  of  cotton 
claimed  to  have  been  destroyed  b^  a  fire  set  by 
a  passing  locomotive,  give  his  opinion  on  a  hy- 
pothetical state  of  facts  based  on  the  evidence 
as  to  whether  a  locomtive  which  in  moving 
4%  miles  should  set  from  five  to  eight  fires  and 
should  emit  live  cinders  was  properly  operated 
or  constructed,  where  there  is  evidence  that  it 
is  impossible,  even  with  the  most  effective  spark 
arresters,  to  prevent  the  escape  of  sparks. 
Judgment,  112  F.  402,  50  C.  C.  A.  230,  af- 
firmed.—Texas  &  P.  Ry.  Co.  V.  Watson,  23  S. 
Ct.  681, 190  U.  S.  287,  47  L.  Ed.  1057. 

^=:>521.   Value. 

See  20  Cent  Dig.  Evld.  SI  2S30-233S. 


— ^  Serrioes. 

See  20  Cent.  Dig.  Evld.  fi  2331. 

In  an  action  against  the  United  States  for 
work  done  in  the  construction  of  cofferdams, 
claimants  are  not  debarred  from  relying  on  the 
testimony  of  experts  to  show  the  value  of  their 
work  by.  the  fact  that  they  kept  no  accurate 
account  of  the  cost.— Harvey  v.  United  States, 
113  U.  S.  243,  5  S.  Ct.  465,  28  L.  Ed.  987. 


(C)  COMPETENCY  OF  EXPERTS. 

^=^536.   Knowledge,       ezperienee, 
skill  in  general. 

See  30  Cent  Dig.  Evld.  {{  2843,  2344,  2347. 


and 


A  witness  shown  to  have  been  acting  cashier 
in  a  bank  for  a  period  of  two  months,  though 
without  previous  experience,  is  competent  to  ex- 
press an  opinion  on  the  question  whether  a  par- 
ticular note  shown  to  him  is  a  rediscounted 
note.— Cochran  v.  United  States,  157  U.  S.  286, 
15  S.  Ct.  628,  39  L.  Ed.  704. 

^=>537.  Bodily  and  mental  eondition. 

See   20   Cent.    Dig.    Bvld.   §  2345;    49   Cent    Dig. 
Wills,  §fi  116.  117. 

Professors  of  veterinary  medicine,  employed 
for  many  years  by  the  department  of  agricul- 
ture in  the  investigation  of  diseases  of  animals, 
are  competent  to  testify  as  to  the  nature  and 
symptoms  of  Texas  cattle  fever.— Grayson  v. 
Lynch,  163  U.  S.  468,  16  S.  Ct.  1064,  41  L.  Ed. 
230. 


'  ^=^538.  Due  eare  and  proper  eondnet  in 
general. 

See  20  Cent.  Dig.  Bvid.  S  2348. 

In  an  action  on  a  policy  of  marine  insur- 
ance, where  the  issue* was  the  negligence  of  the 
master  of  the  vessel,  witnesses  who  are  shown  to 
have  been  seamen  for  20  and  30  years  are  com- 
petent as  experts.- Union  Ins.  Co.  v.  Smith,  124 
U.  S.  405,  8  S.  Ct.  534,  31  L.  Ed.  497. 

^^539.  Machinery  and   meohanieal   de* 
▼ices  and  appliances. 

See  20  Cent.  Dig.  Bvid.  {{  2349-2852. 

The  discretion  of  the  trial  court  is  not 
abused  by  permitting  witnesses  who  have  had 
practical  railroad,  experience  and  are  familiar 
with  overhead  structures  and  buffers  to  testify 
as  to  whether  a  buffer  at  the  end  of  a  epur 
track  was  a  reasonably  safe  and  proper  one, 
and  as  to  whether  reasonable  and  proper  care 
had  been  exercised  in  so  building  an  overhead 
structure  as  to  prevent  the  use  of  the  hand 
brakes  on  a  freight  car  until  about  100  feet 
from  the  end  of  the  spur  track.  Judgment 
(Ariz.  1905)  80  P.  337,  affirmed.— Gila  Valley, 
G.  &  N.  Ry.  Co.  V.  Lyon,  27  S.  Ct.  145,  203  U. 
S.  465,  51  L.  Ed.  276. 

^=s>543.  Value. 

See  20  Cent   Dig.   Bvld.   ||  2356V&-2358. 

A  witness  who  had  been  a  hydraulic  engi- 
neer, engaged  for  many  years  in  the  construction 
of  steam  engines  and  other  machinery,  though 
he  had  never  built  any  engines  to  be  used  on 
western  rivers,  is  competent  to  give  an  opinion 
as  to  the  value  of  propelling  engines  for  an  Ohio 
river  boat  which  he  had  examined,  and  what  it 
would  cost  to  repair  them.— McGowan  v.  Ameri- 
can Pressed  Tan-Bark  Co.,  121  U.  S.  575,  7  S. 
Ct.  1315,  30  L.  Ed.  1027. 

One  is  incompetent  to  testify  as  to  the  fair 
rental  value  of  the  first  silver  mill  with  which 
he  was  ever  connected,  where  it  appears  that  he 
knows  of  no  other  mill  of  the  same  kind  that 
has  been  rented  in  the  state  in  which  the  mill  in 
question  is  located,  although  he  has  been  en- 
gaged in  mining  for  20  years,  and  is  acquainted 
with  gold  mills.— New  York  &  C.  Min.  Syndi- 
cate &  Co.  V.  Eraser,  130  U.  S.  611,  9  S.  Ct. 
665,  32  L.  Ed.  1031. 

Where  one  called  as  an  expert  testifies  that 
he  is  the  owner  of  a  roller-mill  in  the  adjoining 
county,  having  about  the  same  capacity  as  that 
of  the  mill  in  controversy,  and  is  personally 
familiar  with  roller  mills  and  the  milling  busi- 
ness, but  that  he  has  never  seen  the  one  m  con- 
troversy and  knows  nothing  personally  of  the  ex- 
tent of  its  custom  work,  its  business,  or  product, 
or  of  the  water  power,  it  is  not  error  to  refuse 
to  permit  him  to  testify  as  to  rental  value  of 
such  mill.— Stillwell  &  Bierce  Mfg.  Co.  v. 
Phelps,  130  U.  S.  520,  9  S.  Ct.  601,  32  L.  Ed. 
1035. 

Stockmen  who  for  10  years  have  been  en- 
gaged in  shipping  and  selling  cattle  in  the  prin- 
cipal markets,  and  are  familiar  with  the  grad- 
ing of  cattle  therein,  and  with  prices  as  given 
in  the  market  quotations,  are  competent  to  tes- 
tify to  the  value  in  such  markets  at  a  given 
time  of  a  particular  shipment  of  cattle,  of  whose 
quality  and  condition  they  had  personal  knowl- 
edge. Judgment,  104  F.  728,  44  C.  C.  A.  179, 
affirmed.— Missouri,  K.  &  T.  Ry.  Co.  v.  Trusk- 
ett,  22  S.  Ct  943, 186  U.  S.  480,  46  L.  Ed.  1259. 

^s>546.  Determination    of    question    of 
eompetenoy. 

See  20  Cent  Dig.  Evld.  {  Zm, 

The  ruling  of  a  trial  court  that  the  general 
manager  of  an  iron  company,  who  had  acted 
in  that  capacity  for  six  years,  and  usually  went 
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to  the  ore  mill  once  a  week,  but  who  was  not  a 
practical  machinist,  and  had  no  special  knowl- 
edge of  crushing  machinery,  was  not  competent 
to  testify  as  an  expert  as  to  the  daily  capacity 
of  an  ore  crusher,  will  not  be  disturbed. — Cha- 
teaiigay  Ore  &  Iron  Co.  v.31ake,  144  U.  S.  476, 
12  S.  Ct.  731,  36  L.  Ed.  So. 

CD)  EXAMINATION  OF  EXPERTS. 

Criminal  prosecutions,  see  Criminal  Law,  ^=» 
482-^89. 

^s»547.  Mode  of  ozamiaation  In  sen- 
oral. 

See  20  Cent.  Dig.  Eyld.  |  2364;   60  Cent  Dig.  Wltn. 
9  849. 

A  witness  cannot  testify  as  to  values  in  an- 
swer to  a  question  which  assumes  as  a  fact 
what  there  is  no  evidence  to  support.  Judgment 
(1907)  29  App.  D.  C.  490,  affirmed.— Harten  v. 
LOffler,  29  S.  Ct.  351,  212  U.  S.  397,  53  L.  Ed. 
568. 

^s»548«  Questions  and  answers  based 
on  personal  knowledge  of  ex- 
pert. 

See  20  Cent  Dig.  Evid.  {|  2346.  2366. 

An  expert  witness  cannot  base  his  opinion 
as  to  the  mental  capacity  of  a  testator  upon 
his  personal  knowledge  of  any  undisclosed  facts 
concerning  the  testator*8  condition.  Judgment, 
17  App.  D.  C.  505,  affirmed- — Raub  v.  Carpen- 
ter, 23  S:  Ct.  72,  187  U.  S.  159,  47  L.  Ed. 
119. 

^s>551«  Hypothetieal  questions  and  an- 
swers. 

See  20  Cent.  Dig.  Eyld.  81  2368-2375. 


and     sniBeieney 
questions. 

See  20  Cent.  Dig.  Bvld.  {{  2368-2374. 


of 


The  length  of  hypothetical  statements  made 
,to  a  witness  should  be  left  to  the  discretion  of 
the  trial  judge;  and  if  the  latter  carefully  ex- 
plains to  the  jury  the  character  of  the  state- 
ments, and  instructs  them  that  the  value  of  ques- 
tions based  upon  them  depends  upon  whether  the 
statements  are  sustained  by  proof,  and  it  does 
not  appear  that  the  witness  or  the  jury  were 
confused  or  misled  by  them,  they  will  not  be 
held  objectionable.— Forsyth  v.  Doolittle,  120  U. 
S.  73,  7  S.  Ct.  408,  30  L.  Ed.  586. 

^=»556.  Referenees     to     antborities     on 
snbjeot. 

See  20  Cent  Dig.  Evld.  8  2377.     . 

After  a  witness  has  once  qualified  himself 
as  an  expert,  and  given  his  own  professional 
opinion  in  reference  to  what  he  has  seen  and 
heard,  or  upon  hypothetical  questions,  it  is 
then  within  the  court's  discretion  to  limit  fur- 
ther Interrogatories  as  to  what  other  scientific 
men  have  said  on  such  mfitters,  or  in  respect  to 
the  general  teachings  of  science  thereon. — Davis 
V.  United  States,  17  S.  Ct.  360,  165  U.  S.  373, 
41  L.  Ed.  750. 

(E)  COMPARISON  OF  HANDWRITING. 

^=»563.   Competency  of  expert. 

See  20  Cent  Dig.  Bvld.  S§  2347.  2383.  2384. 

A  person  who  has  acquired  great  familiari- 
ty, during  a  long  course  of  official  action,  with 
the  official  records  and  the  signatures  of  a  Mexi- 
can governor  and  his  military  secretary  on 
grants  of  land,  is  qualified  as  an  expert  to  tes- 
tify as  to  the  genuineness  of  such  si^atures. — 
United  States  v.  Ortiz,  20  S.  Ct.  466,  176  U. 
S.  422,  44  L.  Ed.  529. 

^=»564.   Standard  of  comparison. 

,    See  20  Cent  Dig.  Bvld.  H  2386-2389. 

Signatures  of  Mexican  officials  on  documents 
produced  from  official  archives,  the  genuineness 


of  which  has  never  been  challenged,  and  wluch 
are  officially  treated  as  authentic,  may  be  ad- 
mitted in  evidence  as  standards  of  comparison, 
when  there  is  an  issue  as  to  the  forgery  of  the 
signatures  of  the  same  persons  on  an  alleged 
grant— United  States,  v.  Ortia,  20  S.  Ct.  466, 
176  U.  S.  422,  44  L.  Ed.  529. 

^=»566.  Examination  of  expert* 

See  20  Cent  Dig.  Bvid.  8  2390. 

An  opinion  of  a  witness  as  to  the  genuine- 
ness of  handwriting  cannot  be  based  in  part  up- 
on knowledge  of  and  familiarity  with  the  legal 
attainments,  the  style,  and  composition  of  the 
alleged  writer  of  the  instrument  in  question. 
Judgment,  12  App.  D.  C.  552,  reversed. — Throck- 
morton V.  Holt,  21  S.  Ct.  474,  180  U.  S.  552,  45 
L.  Ed.  663. 

(F)  EFFECT  OF  OPINION  E\1DENCE. 

^s>569.  Teatimony  of  experts. 

See  20  Cent  Dig.  Bvld.  fi{  2395-2398. 

^=»570.  —  In  general. 

See  20  Cent  Dig.  Bvid.  S  2395. 

In  an  action  on  a  life  Insurance  policy 
the  jury  have  the  right  to  reject  the  diagnosis 
of  a  physician  who  was  examined  as  an  expert 
as  to  the  nature  of  the  disease  of  which  the  as- 
sured died.— iBtna  Life  Ins.  Co.  v.  Ward,  140  U. 
S.  76,  11  S.  Ct  720,  35  L.  Ed.  371. 

^s>571.  ^—  Nature  of  snbjeot. 

.  See  20  Cent  Dlr.  Bvld.  H  2386.2398. 

The  weight  to  be  given  to  expert  testimony 
is  a  question  to  be  determined  by  the  jury,  and 
there  is  no  rule  of  law  which  requires  them  to 
surrender  their  own  judgment,  or  to  give  a  con- 
trolling influence  to  the  opinion  of  witnesses. 
Therefore,  when  opinions  as  to  value  are  given 
by  persons  duly  qualified  to  judge  of  the  sub- 
ject-matter, the  jury  may  exercise  an  independ- 
ent judgment,  even  if  the  testimony  is  contra- 
dicted.—The  Conqueror,  17  S.  Ct.  510, 166  U.  S. 
110,  41  L.  Ed.  037,  reversing  decree  49  F.  99. 

.  A  new  pleasure  yacht,  of  272  tons,  costing 
$75,000,  intended  solely  for  the  use  of  her  own- 
er, was  wrongfully  detained  by  a  collector  of 
customs  from  August  27th  to  February  3d.  A 
steamboat  broker  and  a  yacht  broker  each  tes- 
tified, in  substance,  that  the  value  of  her  use 
was  $100  a  day ;  tne  latter  fortifying  his  opin- 
ion by  no  facts  whatever,  and  the  former  mere- 
ly referring  to  the  charter  of  a  boat  of  about 
the  same  size,  three  or  four  years  before,  under 
circumstances  which  he  said  were  "a  little  dif- 
ferent.*' Another  yacht  broker  said  her  value, 
without  the  crew,  for  the  whole  period  of  de- 
tention, was  about  $20,000;  stating  that  there 
was  a  large  demand  for  such  vessels,  and  great 
difficulty  in  gettin;;  them.  Held,  that  this  evi- 
dence was  insufficient  to  justify  an  award  for 
demurrage,  and  that  an  award  of  $15,000  was 
so  great  as  to  induce  the  belief  that  the  wit- 
nesses were  most  friendly  to  the  owner,  es- 
pecially as  the  court  would  take  judicial  notice 
of  the  fact  that  the  yacbing  season  in  Northern 
waters  comes  to  an  end  before  November  1st. 
-Id. 

XIII.  EVIDENCE  AT  FORMER  TRIAI. 
OR  IN  OTHER  PROOEEDINO. 

^=:>580.  Identity  of  parties. 

Bm  20  Cent  Dig.  Bvld.  |  2418. 

Contribution  by  a  corporation  to  the  ex- 
penses of  the  defense  of  a  patent  infringement 
suit,  induced  by  business  reasons  and  indirect 
interest,  but  without  the  right  to  intermeddle 
in  any  way  with  the  conduct  of  the  case,  does 
not  make  such  corporation  a  privy  to  the  suit. 
so  as  to  render  i^dmissible,  in  a  suit  a?ainst  it 
for  infringement  of  the  same  patent,  the  testi- 
mony in  the  former  suit  of  a  witness  since  de- 
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ceased.  Decrees  (1907)  154  F.  65,  83  C.  C.  A. 
177.  affirmed,  and  (1908)  159  F.  436,  86  O.  C. 
A.  416,  reversed.— Rumford  Chemical  Works  v. 
Hygienic  Chemical  Co.  of  New  Jersey,  30  S. 
Ct.  45,  215  U.  S.  156,  54  L.  Ed.  137. 

Znr.  WEIGHT  AHB  SUFFICIENOT. 

As  to  particular  facts  or  issues,  see  the  various 
specific  topics  under  black  letter  sections  cov- 
ering evidence,  e.  g.  Boundaries,  ^=3>37; 
Deeds.  ^=»205-211;    Marriage,  «=>50. 

Credibility,  impeachment,  contradiction,  and  cor- 
roboration of  witnesses,  see  Witnesses,  ^ss> 
320-404. 

Criminal  prosecutions,  see  Criminal  Law,  ^!=» 
564-570. 

Effect  of  tax  deeds  as  evidence,  see  Taxation, 
<S=>787,  788.     • 

In  particular  actions  or  proceedings,  see  the 
various  specific  topics  under  black  letter  sec- 
tions covering  evidence,  e.  g.  Death,  ^=974- 
77;   Ejectment,  «=>92-95;    Sales,  «=>441. 

Instructions  as  to  weight  and  sumciency,  see 
Trial,  «8w>194,  231-236. 

Instruction  invading  province  of  jury,  see  Crim- 
inal Law,  <8=s>763,  764. 

Number  of  witnesses  to  overcome  answer  in 
equity,  see  Equity,  ^=»345. 

Questions  for  jury,  see  Trial,  ^=>1 39-143.  • 

Review,  see  Appeal  and  Error.  <S=>208-212,  268, 
294,  693-697;  987-1022. 

Waiver  and  correction  of  errors  in  rulings  as 
to  weight  and  sufficiency,  see  Trial,  ^==416- 
420. 

^s>597.  Svfllelenoy  to  support  Tordlot  or 
flndins. 

See  20  Cent.  Dig.  Bvld.  S  2449. 

Evidence  is  insufficient  in  law  onlv .  where 
there  is  a  total  absence  of  such  proof,  either 
as  to  its  quantity  or  kind,  as  in  the  particular 
case  some  rule  of  law  requires  as  essential  to 
the  establishment  of  a  fact  sought  to  be  proved, 
e.  g.  where  the  law  requires  written  evidence  or 
two  witnesses,  and  only  oral  evidence  or  one 
witness  is  produced.  Insufficiency  in  point  of 
fact  mav  exist  where  there  is  none  in  law,  as 
where  there  is  some  evidence  to  sustain  every 
element  of  the  case,  competent  both  in  quantity 
and  quality,  in  law,  to  sustain  it,  but  met  by 
countervailing  proof  sufficiently  potent  to  lead 
to  the  opposite  conclusion.  In  such  cases  the 
verdict  is  not  supported  by  sufficient  evidence, 
because  it  is  against  the  weight  of  evidence. — 
Metropolitan  R.  Co.  v.  Moore,  121  TJ.  S.  558,  7 
S.  Ct.  1334,  30  L.  Ed.  1022. 

^=>598.  Preponderanoe  of  OTidenoe. 

See  20  Cent  Dig.   Evid.  8S  2460-2452. 

The  testimony  of  two  witnesses  to  the  ex- 
istence of  a  parol  contract  whereby  plaintiff- 
was  to  have  a  joint  interest  in  the  purchase  of 
railroad  bonds,  and  ultimately  of  the  railroads 
themselves,  is  not  su'fficient  to  establish  the  same 
as  against  the  positive  denial  of  one  witness, 
coupled  with  the  inherent  improbabilitv  that  a 
matter  of  such  magnitude  would  be  allowed  to 
rest  in  parol,  and  the  further  fact  that,  al- 
though the  transactions  covered  a  considerable 
period,  no  letters  or  memoranda  relating  to  it 
are  produced.— Parley  v.  Hill,  150  U.  S.  572, 
14  S.  Ct.  186.  37  L.  Ed.  1086,  affirming  decree 
(C.  C.)  39  F.  513. 

^=9601.  Partionlar  facts  or  issues. 

See  20  Cent  Dig.  Bvld.  89  2425,  2456-2469.-' 

Where  the  title  to  real  estate  was  derived 
through  a  deed  from  the  patentee  thereof  60 


years  before  the  trial;  the  identity  of  the  names 
m  the  deed  and  the  patent  is  prima  facie  evi- 
dence of  the?  identity  of  the  person,  and,  to- 
gether with  the  grantor's  affidavit,  indorsed  on 
the  deed,  that  he  is  the  same  person  to  whom 
the  patent  was  issued,  is  sufficient  to  establish 
the  fact.— Stebbins  v.  Duncan,  108  U.  S.  32,  2 
S.  Ct.  313,  27  L.  Ed.  641. 

J.  H.,  a  mechanic,  who  left  Canada  in 
1831,  with  no  reason  to  change  his  name,  will 
not  be  held  to  be  the  same  person  as  T.  H.,  to 
whom  Mexico  granted  land  in  California  in 
1843,  for  services  as  a  soldier  in  the  Mexican 
service,  T.  H.  having  been  at  the  battle  of  San 
Jacinto,  April  21^  1836,  on  evidence  that  in 
1836  a  person  calhng  himself  J.  H.,  from  Cana-« 
da,  was  for  four  months  of  the  year  1836  seen 
in  Mississippi  by  a  Canadian,  to  whom  he  stat- 
ed that  he  had  come  down  tne  river,  where  he 
had  been  working;  as  a  carpenter,  without  men- 
tioning the  Mexican  service;  evidence  that  J. 
H.  was  seen  in  Mexico  at  different  times  be- 
tween 1839  and  1846;  and  testimony  that  in 
1847  he  wrote  a  letter  from  California,  stating 
that  he  had  a  block  of  land  there,— there  being 
testimony  that  T.  H.  was  continuously  on  his 
land  grant  at  the  time  it  was  claimed  J.  H. 
was  at  other  points  in  California,  there  being 
no  sufficient  identification  of  their  handwriting 
as  the  same,  the  testimony  of  most  of  the  wit- 
nesses showing  that  their  appearances  and  char- 
acteristics were  different,  the  majority  of  the 
witnesses  stating  that  T.  H.  claimed  to  be  an 
Englishman  and  a  sailor,  and  his  petition  for 
the  p^ant  reciting  that  he  was  a  sailor  in  the 
Mexican  service  in  1825.— Hardy  v.  Harbin,  154 
U.  S.  598,  14  S.  Ct  1172,  22  L.  Ed.  378. 

EXAMINATION. 

Adverse  party  before  trial,  see  Discovery,  ^=5> 

77,  78. 
Articles  of  merchandise  by  public  authorities, 

see  Inspection. 
Bankrupt  or  others  in  bankruptcy  proceedings, 

see  Bankruptcy,  <$=s>233-243. 
Expert  witnesses,  see — 

Criminal  Law,  ^s»482-489. 

Evidence,  «=s>547-556. 
Goods  imported,  see  Customs  Duties,  ^=5>73. 
Jurors  on  challenge  for  cause,  see  Jury,  ^=> 

lol. 

Nonexpert  witnesses  giving  opinions,  see   Evi- 
dence, ^=»499-502. 

Persons  injured,  see — 
Criminal  Law,  ^=s>232. 
Damages,  ^=»206. 
Discovery,  ^=»78. 

Witnesses,  see  Witnesses,  ^=»226-30H. 

EXCEPTIONS. 

In  contracts  and  conveyanccM, 
See- 
Insurance,  ^s»410-465. 
PubUc  Lands,  «=»74-79. 


See— 


In  judicial  proceedings. 


Appeal  and  Error,  <8=»248-280,  501,  878. 
Criminal  Law,  «S=»728,  841-845,  868,  1047- 

1054. 
Equity,  «=»358,  410. 
Exceptions,  Bill  of. 
^^^^  Trial,  <&=>99-105,  131,  181,  273-284. 

This  Digest  is  eompiled  on  the  Key-Number  System*   For  ezplanation,  see  pace  iii> 


EXCEPTIONS,   BILL   OP. 

Scope-Note. 

[INCLUDES  statements  In  writing  of  exceptions  taken  to  rnlings  or  other  actl<ni  oC 
the  court  at  trials  of  civil  causes,  required  for  correction  of  errors  at  such  trials;  nature 
and  scope  of  bills  of  exceptions  in  general ;  in  what  cases  and  as  to  what  objections  sudi 
bills  are  available;  requisites,  contents,  making,  and  filing  of  such  bills;  and  proceedings 
to  compel  settlement,  signing,  sealing,  and  filing  thereof. 

[For  related  matters  under  other  topics,  see  cross -referenees  after  anelysiej 

Analysts. 

I.  Nature,  Form,  and  Contents  in  General. 

^s>6.  Scope  and  contents  of  bill  in  general. 
20.  Form  and  arrangement  of  bill. 

26.  Construction  of  bill. 

27.  Operation  and  effect  of  bill. 

II.  Settlement,  Signing,  and  Filing. 

«=»32.  Authority  to  allow  or  settle. 

35.  Time  for  presentation,  allowance,  and  filing, 
•  37.  At  or  after  trial. 

38.  During  or  after  term. 

39.  Time  prescribed  or  allowed. 

40.  Extension  of  time. 

42. Waiver  of  objections  to  delay. 

44.  Allowance  and  filing  nunc  pro  tunc. 

49.  Stipulations  as  to  allowance  or  settlement 
62.  Resettlement. 

66.  Certificate,  signature,  and  seal  of  judge. 
69.  Amendment  or  correction. 


Cross-References. 


Authentication  and  certification  for  purpose  of 
review,  see  Appeal  and  Error,  ^S9613. 

Criminal  cases,  see  Criminal  Law,  ^=5>108&- 
1091. 

Necessity  for  purpose  of  review,  see  Appeal  and 
Error,  ^s>644-554. 

Necessity  for  purpose  of  review  on  writ  of  er- 


ror from   federal  supreme  court  to  dlstrlet 

court,  see  Courts,  ^s>385(4). 
Practice  in  federal  courts,  see  Courts,  ^=:>358. 
Presumptions  as  to  making  and  contents,  see 

Appeal  and  Error,  ^s»938. 
Taking  exceptions  at  trial,  see  Trial,  ^s>9^ 

105.  273-284. 


I.  NATURE,    FORM,    AND    CONTENTS 

IN   GENERAI.. 

^s»6.  Seope  and  oontents  of  bill  in  sen* 
eral. 

See  21  Cent.  Dig.  Bxceptlons,  Bill  of,  ||  8,  12. 

A  paper  in  the  record  on  writ  of  error, 
styled  "Exceptions  to  the  Charge  to  Jury, 
initialed  "J.  B.  McP.,  Trial  Judge.*'  and  sign- 
ed by  the  plaintiff,  is  not  a  bill  oi  exceptions. 
—(1911)  United  States  ex  rel.  Kinney  v.  United 
States  Fidelity  &  Guaranty  Co.,  32  S.  Ct.  101, 
222  U.  S.  283,  56  Ij.  Ed.  200,  affirming  judg- 
ment (1911)  186  F.  477,  108  C.  C.  A.  455,  which 
affirms  (C.  C.  1910)  BQnney  v.  United  States 
Fidelity  &  Guaranty  Co.,  182  F.  1005. 

« 

^=»20.  Form    and    arrangement   of   bllL 

Bee  21  Cent.  Dig.   BzceptionB,  Bill  of,   8S  21-28. 


The  office  of  a  bill  is  the  same  under  Code 
Civ.  Proc.  Mont,  as  at  common  law,  and  what- 
ever brings  up  on  the  record,  properly  verified 
by  the  attestation  of  the  judge,  the  matters  of 
fact  occurring  at  the  trial  on  which  the  point 
of  law  arises,  which  enters  into  the  ruling  and 
decision  of  the  court  excepted  to,  answers  suf- 
ficiently the  description  of  a  proper  bill  of  ex- 
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ceptions.— Kleinschmidt  v.  Mc Andrews,  117  U. 
S.  282,  6  S.  Ct.  761,  29  L.  Ed.  905,  reversing 
judgment  4  Mont.  8,  5  P.  281. 

Where  a  bill,  instead  of  stating  distinctly, 
as  required  by  the  fourth  rule  of  the  supreme 
court  of  the  United  States,  the  matters  of  law 
in  the  charge  which  are  excepted  to,  refers  to 
an  exhibit  annexed  containing  the  evidence, 
with  minutes  that  certain  parts  of  it  were  ob- 
jected to,  and  another  exhibit  containing  the 
charge  in  full,  with  the  stenographer's  notes  of 
a  conversation  afterwards  showing  that  counsel 
"excepted"  to  that  part  of  the  charge  which 
bore  upon  a  certain  subject,  or  to  the  refusal  of 
the  court  to  charge  as  orally  requested  in  the 
course. of  that  conversation,  the  bill  is  insuffi- 
cient in  form,  and  will  not  be  considered  by  the 
supreme  court.— Hanna  v.  Maas,  122  U.  &  24, 
7  S.  Ct.  1055,  30  L.  Ed.  1117. 


^=>26.  Constmetion  of  bill* 

See  21  Cent  Dig.  Bxceptlons.  Bill  of ,  |  SL 

When  the  bill  distinctly  specifies  the  parts 
of  the  charge  excepted  to  ana  the  legal  prop- 
ositions to  which  exceptions  are  taken,  and  these 
matters  are  sufficient,  in  the  view  of  the  court, 
to  dispose  of  the  case, '  it  will  not  oonsider 
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whether,  in  presenting  exceptions  to  the  rulings 
on  evidence,  the  bill  is  open  to  objection  as  be- 
ing a  mere  transcript  of  the  testimony.— Ward 
V.  Cochran,  150  U.  S.  687,  14  S.  Ct  230,  37  L. 
Ed.  1195. 

A  general  statement  in  a  bill  of  exceptions 
in  an  action  on  a  bond  to  secure  performance 
of  a  building  contract,  that  the  plaintiff  ^ave 
evidence  by  several  witnesses  that  the  buildings 
were  not  completed  according  to  the  plans  and 
specifications,  in  the  particulars  set  forth  in 
the  assignment  of  breaches  of  such  contract, 
and  that  the  value  by  reason  of  the  omissions, 
structural  defects,  and  defective  materials,  was 
from  $2,000  to  $3,000  less  on  each  building 
than  if  they  had  been  so  completed,  furnishes 
no  basis  for  the  assertion  that  there  was  no 
evidence  of  the  amount  of  damage  sustained 
from  each  of  the  breaches  of  the  contract,  but 
only  of  the  total  damage.  Judgment  (1006)  27 
App.  D.  C.  210,  affirmed.— Mercantile  l^ust 
Co.  V.  Hensey,  27  S.  Ct.  535.  205  U.  S.  298, 
51  L.  Ed.  811,  10  Ann.  Cas.  572. 

^ss>27*  Operation  and  effect  of  bill. 

See  21  Cent  Dig.  Bxceptlons.  BUI  of,  §  84. 

The  fact  that  the  bill,  while  showing  that 
work  was  performed  in  collecting  the  claim,  fail- 
ed to  show  that  any  evidence  was  given  as  to 
the  value  thereof,  did  not  indicate  that  the 
verdict  could  not  have  been  rendered  wholly 
under  the  count  for  work  and  labor,  since  the 
bill  did  not  puriK>rt  tfl  set  out,  even  in  sub- 
stance, all  the  evidence,  and  the  charge  of  the 
court  assumed  that  there  was  such  evidence. — 
Delaware  City,  S.  &  P.  Steamboat  Nav.  Co.  v. 
Reybold,  142  IT.  S.  636.  12  S.  Ct«  290,  35  L. 
Ed.  1141. 

n.  SETTIiEBfEHT.  SIGNING,  AND 


Kandamus  to  review  order  striking  out  bill,  see 
Mandamus, 


^=»32.  Antliority  to  allow  or  settle. 

See  n  Cent  Dig.  Exceptions,  Bill  of,  8S  37-41,  94 ; 
»  Cent  Dig.  Judges,  S8  9S,  103,  122,  144,  149,  157,  162. 

A  controversy  over  settlement  of  bill  of  ex- 
ceptions tried  before  a  District  Court  judge, 
which  remained  unacted  upon  at  his  death,  is 

foverned  by  Rev.  St  |  953  (U.  S.  Comp.  St 
901,  p.  696),  authorizing  any  judge  of  a  court 
in  which  a  case  was  tried,  or  the  successor  of  a 
trial  judge,  to  allow  and  sign  a  bill  of  excep- 
tions.—Guardian  Assur.  Co.  of  London  y.  Quin- 
tans, 33-  S.  Ct  236,  227  U.  S.  100,  57  L.  Ed. 
437. 

^»36.  Time  for  presentation,  allowance, 
and  fllins* 

See  21  Cent  Dig.  BxcepUons,  Bill  of,  Sf  44-72. 

^=»37.  —  At  or  after  trial. 

See  21  Cent  Dig.  Exceptions,  Bill  of,  ||  47.  48. 

A  bill  of  exceptions,  showing  that  the  plain- 
tiif  excepted  to  the  granting  of  a  motion  for 
nonsuit  is  not  insufficient,  under  Code  Civ. 
Prpc  Mont  S  279,  defining  an  exception  as  **an 
objection  taken  at  the  trial  to  a  decision  upon 
a  matter  of  law,  at  any  time  from  the  calflng 
of  the  action  for  trial  to  the  rendering  of  the 
verdict  or  decision,"  because  it  was  not  taken 
at  the  trial:— Kleinschmidt  v.  McAndrews,  117 
U.  S.  282,  6  S.  Ct  761,  29  L.  Ed.  905,  reversing 
judgment,  4  Mont  8,  5  P.  281. 


— —  Dnrins  or  after  term* 
See  21  Cent  Dig.  Bxceptlons,  Bill  of.  {}  49-6S. 

The  fact  that  the  term  expired  before  the 
exceptions  were  perfected  is  immaterial;  as  the 
federal  circuit  court  rules  do  not  limit  the  time 
Xn  which  exceptions  may   be  prepared   to   the 


session  of  court—In  re  Chateangay  Ore  ft  Iron 
Co.,  128  U.   S.  544,  9  S.  Ct  150,  32  L.  Ed. 

508. 

A  bill,  signed  and  filed  after  the  term  at 
which  judgment  is  entered,  comes  too  late,  un- 
less it  appears  that  it  was  so  signed  and  filed 
by  consent  of  parties,  or  in  compliance  with  a 
rule  of  court,  or  an  order  made  at  the  trial 
term,  or  the  court's  control  over  the  record 
was  preserved  by  the  pendency  of  a  motion  for 
a  new  trial— Imchigan  Ins.  Bank  v.  Eldred, 
143  U.  S.  293,  12  S.  Ct.  450,  36  U  Ed.  162. 

When  a  bill  of  exceptions  is  presented  to  and 
signed  by  the  judge  after  the  dose  of  the  term, 
and  the  record  fails  to  disclose  an^  order  ex- 
tending the  time  for  its  presentation,  or  any 
consent  of  parties  thereto,  or  any  standing 
rule  of  court  authorizing  such  approval,  the 
supreme  court  will  affirm  the  judgment— Unit- 
ed States  V.  Jones,  149  U.  S.  262,  13  S.  Ct 
840,  37  L.  Ed.  726. 

A  bill  of  excepticms  should  be  settled  and 
signed  during  the  term  of  court  at  which  the 
trial  is  had,  unless  the  time  is  extended  by  spe- 
cial order  or  by  consent — Morse  y.  Anderson, 
150  U.  S.  156,  14  S.  Ct  43,  37  L.  Ed.  1087. 

The  Supreme  Court  of  the  District  of  Co- 
lumbia is  not  bound  to  prolong  its  term  by  the 
adjournment,  authorised  oy  rule  2  of  that  court, 
for  '*not  longer  than  38  days,"  to  enable  bills 
of  exceptions  to  be  prepared,  where  its  duty 
under  such  rule  is  not  invoked. — Gordon  y.  Ran- 
die.  23  S.  Ct  635,  189  U.  S.  417,  47  L.  Ed. 
875. 

A  bill  of  exceptions  may  not  be  allowed  by 
the  Supreme  Court  of  the  District  of  Colum- 
bia when  not  presented  until  after  the  dose  of 
the  term  at  which  the  judgment  sought  to  be 
reversed  has  become  final,  and  an  appeal  has 
been  allowed  and  perfected,  although  the  38 
days  allowed  by  common-law  rule  No.  55  of 
that  court  have  not  yet  dapsed,  since  this  rule 
is  applicable  only  so  long  as  the  judgment  term 
is  running,  and  does  not  operate  to  extend  the 
power  of  the  trial  judge  over  the  record  beyond 
the  term.— (1910)  Jennings  v.  Philadelphia,  B„ 
&  W.  Ry.  Co.,  31  S.  Ct  1,  218  U.  S.  255,  54 
L;  Ed.  1031,  affirming  judgment  (1908)  31 
App.  D.  C.  173. 


— —  Time  prescribed  or  allowed* 

See  U  Cent  Dig.  BxcepUons,  Bill  ot  §1  O.  «»  54- 
56,  80. 

The  provision  of  St  Mont.  1879,  t  408,  that 
"an  exception  to  the  decision  or  veraicft  on  the 
ground  that  it  is  not  supported  by  the  evidence 
cannot  be  reviewed**  on  appeal  m>m  the  judg- 
ment unless  taken  within  60  days,  does  not 
apply  to  the  ruling  of  the  court  granting  a  mo- 
tion for  nonsuit,  which  is  purely  a  matter  of 
law. — Kleinschmidt  v.  McAndrews,  117  U.  S. 
282,  6  S.  Ct  761,  29  L.  Ed.  905,  reversing 
judgment,  4  Mont  8,  5  P.  281. 

A  bill  of  exceptions  may  be  settled  and  sign- 
ed after  the  judgment  term,  if  within  a  time 
fixed  by  order  of  court  for  the  purpose—Ward 
V.  Cochran,  150  U.  S.  597,  14  S.  Ct.  230,  87 
L.  Ed.  1195. 

^=K>40.  ^—  Ejctension  of  time. 

See  21  Cent  Dig.  Exceptions,  Bill  of,  §§  44,  tf^  VI- 
64;    »   Gent    Dig.   Judges,   {   149. 

Where  a  bill  of  exceptions  in  a  United 
States  circuit  court  has  been  partially  settled 
bv  the  judge,  but,  by  stipulation  of  counsel  for 
the  parties,  and  to  suit  the  convenience  of  the 
judge,  the  matter  is  postponed  and  the  bill  is 
not  signed  until  after  the  beginning  of  the 
term  of  the  supreme  court  at  which  the  writ 
of  error  is  made  returnable,  and  during  a  term 
of  the  circuit  court  succeeding  that  at  which 
the  case  was  tried,  it  will  not  oe  stricken  from 
the  record,  because  not  allowed  and  signed  in 
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time.— Davis  ▼.  Patrick,  122  U.  &  138.  7  S.  Ct 
1102,  30  L.  Ed.  1090.  • 

Where  parties,  under  the  mistaken  impres- 
sion that  the  state,  instead  of  the  federal  court, 
rules  govern  the  preparation  of  bills  of  excep- 
tion, 10  days  after  exceptions  have  been  served 
agree  that  plaintiff  may  have  an  additional  10 
days  in  which  to  serve  amendments  thereto,  and 
upon  their  service  notice  is  given  by  defend- 
ant of  an  intended  application  to  the  judge  to 
settie  the  exceptions,  at  a  date  too  late  under 
the  federal  court  rules,  but  complying  with  those 
of  the  state  court,  and  where,  oy  reason  of  the 
absence  of  the  trial  judge  from  the  district,  he 
being  a  district  judge  of  another  district  as- 
signed to  hold  tiie  circuit  court,  the  application 
Qould  not  have  been  made  in  conformity  with 
the  rule  of  the  federal  court,  plaintiff,  having 
received  and  retained  the  amendments  after 
agreeing  to  the  extehsion  of  time,  is  estopped 
from  objecting  to  the  dela^,  and  it  is  the  duty 
of  the  judge  to  sign  a  bill  of  exceptions. — In 
re  Chateaugay  Ore  &  Iron  Co.,  128  U.  S.  544, 
9  S.  Ct  150,  32  L.  Ed.  608. 

A  bill  of  exceptions  may  be  filed  after  the 
term  at  which  judgment  was  rendered,  by  agree- 
ment ofparties  given  during  such  term. — Wal- 
dron  v.  Waldron,  156  U.  S.  361,  15  S.  Ct  383, 
39  L.  Ed.  453. 


— —  Waiver  of  objeetions  to  de- 
lay. 

8«e  21  Cent  Dig.  Exceptions,  Bill  of.  I  72. 

Objection  to  the  failure  of  appellant's  coun- 
sel to  deliver  a  bill  of  exceptions  to  appellee*s 
counsel,  for  inspection  and  correction,  within 
the  time  fixed  by  a  stipulation  for  extension  of 
time  for  Settling  such  bill,  must  be  made  when 
the  bill  is  settled,  to  be  available.— (U.  Sj  Wal- 
dron V.  Waldron,  156  U.  S.  361,  15  S.  Ct  383, 
39  L.  Ed.  453. 


^—  Allowanee    and    fliins    mnno 
pro  tUMo. 

Soe  21  Cent  Dig.  Bxceptions,  Bill  of,  I  78. 

The  silence  of  counsel  for  appellee  when  a 
proposed  bill  of  exceptions  was  presented  to 
the  court  after  the  close  of  the  term,  and  aft- 
er it  had  lost  all  judicial  power  over  the  record, 
does  not  show  that  the  appellee  consented  to 
the  filing  and  allowance  of  the  bill  nunc  pro 
tunc— (1910)  Jennings  y.  Philadelphia,  B.  & 
W.  Ry.  Co.,  31  S.  Ct  1,  218  U.  S.  255,  54  L. 
Ed.  1031,  affirming  judgment  (1908)  31  App. 
D.  a  173. 

^=»49.   Stipnlations   as   to  allowanee  or 
settlement. 

See  21  Cent  Dig.  ExcepUont.  Bill  of,  I  77^. 

Counsel  cannot  stipulate  the  correctness  of 
I  bill   of  exceptions   not  signed   by   the   trial 
udge.— Malony  v.  Adsit,  20  S.  Ct  115.  175  U. 
1,  44  L.  Ed.  163. 


^^ 


Resettlement. 

See  21  Cent  Dig.  Bxceptions,  Bill  of,  §  79. 

The  judge  ot  a  circuit  court  will  not  be  re- 
quired, by  mandamus,  to  resettle  a  bill  of  ex- 
ceptions in  a  cause  tried  before  him,  as  to  the 
language  of  a  certain  request  to  charge,  on  af- 
fidavits that  the  bill  of  exceptions,  as  settled 
and  signed  by  him,  was  incorrect  in  that  respect, 
where  a  motion  in  the  circuit  court  for  such  re- 


settlement has  been  denied.— In  re  Streep,  lJ56 
U.  S.  207,  15  S.  Ct  358,  39  L.  Ed.  399. 

^=»56.  Certifloate»  sicnatnre,  and  seal  of 
indge. 
See  U  Cent  Dig.  Bze«pUons.  Bill  of.  |§  M-N. 

The  indorsement  on  a  paper  purporting  to 
be  a  bill  of  exceptions:  "Allowed  and  ordered 
on  file,  November  22,  '83.  A.  B."— cannot  be 
regarded  as  a  proper  signing  by  the  judge,  nor 
can  the  paper  be  received  for  the  purposcp  of 
review  as  a  bill  of  exceptions. — Origet  v.  United 
States,  125  U.  S.  240,  8  S.  Ct  846,  31  L.  Ed. 
743. 

Rev.  St  I  953,  providing  that  a  bill  of  ex- 
ceptions shall  be  deemed  sufficiently  authenti- 
cated if  signed  by  the  judge  of  the  trial  court, 
without  any  seal  of  court  or  judge  beine  an- 
nexed, merely  dispenses  with  a  seal;  and  the 
judge'a  signature  is  still  necessary.^-Id. 

The  reviewing  court  cannot  consider  a  paper 
signed  bv  the  attorney,  and  purporting  to  be 
a  bill  of  exceptions,  but  whidi  is  not  a  part 
of  the  bill  of  exceptions,  signed  by  the  judge- 
Sire  V.  Ellithorpe  Air-Brake  Co.,  137  uT  8. 
579,  11   S.  Ct  195,  34  L.  Ed.  801,  affirming 

i'udgment  Ellithorpe  Air-Brake  Co.  ▼.  Sire,  41 
red.  662. 

A  statement  in  the  conduding  sentence  of 
a  bill  that  the  jud^e  ''did  put  hia  seal  to  thia 
bill  of  exceptions"  is  an  authentication  of  the 
entire  bill.— Lees  v.  United  Stafes,  160  U.  S. 
476,  14  S.  Ct  163,  37  K  Ed.  1156. 


The  bill  must  be  signed  by  the  trial  ji 
—Malony  v.  Adsit  20  S.  Ct  115,  175  U.  8. 
281,  44  Ij.  Ed.  163. 

^=s»59.  Amendment  or  eorreetion. 

See  n  Cent  Dig.  Exceptions,  Bill  of,  H  106-111. 

An  omission  to  state  in  a  bill  of  exceptioiui 
that  plaintiff  in  error  excepted  to  certain  rul- 
ings of  the  court,  being  the  fault  of  the  party, 
cannot  be  amended  at  a  subsequent  term  by  an 
order  nunc  pro  tunc,  especially  after  a  wnt  of 
error  has  been  filed  in  the  supreme  court — 
Michigan  Ins.  Bank  v.  Eldred,  143  U.  S.  293, 12 
S.  Ct.  450,  36  L.  Ed.  162. 

Hiere  is  no  error  in  amending  a  bffl  of 
exceptions,  after  an  appeal  bond  has  been  given 
and  approved,  so  as  to  conform  to  the  facts,  by 
showing  that  the  court  stated  when  a  physician 
appointed  by  the  court  in  a  negligence  action 
to  ascertain  plaintiff's  present  condition  was 
called  to  testify,  that  his  examination  of  the 
plaintiff  had  been  made  by  consent,  and  that 
counsel  had  agreed  that  his  evidence  should  be 
considered  as  correct,  where  it  does  not  appear 
that  such  statement  was  unjustified,  or  that 
objection  to  it  was  made.— Herenda  v.  Gnsnan, 
31  S.  Ct  135,  219  U.  S.  44,  55  L.  Ed.  81. 

EXCESSIVE  DAMAGES. 

See  Damages,  ^=:»129-134. 

EXCESSIVE  FINES. 

See  Criminal  Law,  «s>1214. 

EXCHANGE. 

See  Banks  and  Banking,  «=s>19X 


EXCHANGE    OF  PROPERTY. 


Scope^Note. 

[INCLUDES  mutual  transfers  of  ownership  of  property  by  way  of  Interchange  with- 
out fixed  price  or  valuation;  contracts  for  such  transfers,  executory  or  executed;  rights 
and  liabilities  of  parties  to  such  transfers  or  contracts;   and  remedies  relating  thereto. 

[For  related  matters  under  other  topics,  see  eroM- references  after  analysis.] 

Analysis. 

C=»2.  Exchange  of  real  property. 
Requisites  and  validity. 


3. 
7. 


Rights  and  liabilities  of  parties. 


CrosS'References, 

Exchange  of  land  in  forest  reserve,  see  Woods  I  Parol  or  extrinsic  evidence  to  contradict  or  vary 
.  and  Forests,  ^=»8.  I    written  contract,  see  Evidence,  ^s>40Q, 


^=»2.  Ezohanse  of  real  property* 

See  21  Cent  Dig.  iSxch.  of  Prop.  H  3-18. 


—  Requisites  and  Talidity* 

See  21  Cent  Dig.   Bxch.  of  Prop.  {$  3,  7. 

Where  bank  stock  and  cash  were  traded 
for  mortgaged  realty,  the  vendee  assuming  the 
mortgage,  the  transferee  cannot  set  aside  the 
transfer  of  the  stock,  and  recover  the  amount 
for  which  it  was  recdved  in  the  transaction, 
when  the  bill  does  not  show  that  the  transferor 
has  been  tendered  a  return  of  the  cash  he  paid, 
or  released  from  the  mortgage  which  he  assumed, 
and  the  proof  discloses  that  the  complainants 
have  elected  to  ratify  the  sale  of  the  stock  by 
bringing  an  action  against  the  transferor  for 
damages  for  false  representations  as  to  its  value. 
Decree  72  F.  402,  18  C.  C.  A.  618,  affirmed.— 
Stuart  V.  Hayden,  18  S.  Ct.  274,  169  U.  S.  1, 
42  L.  Ed.  639. 

^s»7,  —  Rights  and  liabilities  of  par* 
ties. 

See  21  Cent.  Dig.  Bxch.  of  Prop.  {§  12-14. 

Where  land  is  conveyed  in  exchange  for 
other  land,  the  liability  of  the  vendor  for  a  defi- 
ciency should  not  be  enforced   with  the  same 


rule  of  strictness  as  where  it  is  a  sale  for  money. 
— Lawson  v.  Floyd,  8  S.  Ct  409,  124  U.  S. 
108,  31  L;  Ed.  347. 

Plaintiff  and  defendant  agreed  to  exchange 
property,  each  to  assume  the  incumbrances 
thereon  for  which  the  other  was  liable.  After- 
wards defendant  requested  plaintiff  to  convey  to 
defendant's  wife,  which  was  done  without  her 
knowledge  or  consent,  the  deed  containing  an  ex- 
press assumption  by  her  of  the  incumbrance  on 
the  property.  As  a  compliance  with  his  con- 
tract to  assume  the  incumbrance,  defendant  gave 
plaintiff  a  bond  conditioned  on  the  payment  by 
his  wife  of  such  incumbrance.  H4ldf  in  an  ac- 
tion to  recover  a  deficiency  arising  on  foreclo- 
sure, that  defendant's  liability  was  limited  to 
the  amount  of  his  bond,  and  that  he  could  not  be 
made  liable  for  the  whole  deficiency,  either  as  a 
trustee  ex  maleficio  or  in  consequence  of  having 
acted  as  agent  for  his  wife  without  her  author- 
ity.— Episcopal  City  Mission  v.  Brown,  158  U. 
S.  222,  15  S.  Ct.  833,  39  L.  Ed.  960. 

Where  two  persons  exchange  property,  each 
assuming  mortgages  of  the  other,  in  equal 
amounts,  and  both  make  default  in  payment 
thereof,  neither  party  can  recover  anything  from 
the  other,  as  the  obligations  mutually  cancel.— 
Id. 
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EXCHANGES. 

Scope-Note. 

[INCLUDES  bodies  formed  by  the  incorporation  or  association  of  persons  engaged  In 
business  of  the  same  nature  for  the  purpose  of  facilitating  and  regulating  the  tranaactloB 
of  such  business  among  the  members. 

[For  related  matters  under  other  topies,  see  cross -references  after  anaiyeisj 

Analysis. 

«s»12.  Rights  and  liabilities  as  to  persons  not  members. 
13.  Quotations  of  prices  and  transactions,    • 


Cross-References. 


See  Taxation,  ^s»47,  67,  98. 

Contracts  restraining  use  of  market  quotations 
as  restraint  of  trade,  see  Monopolies,  ^ss>12. 

Due  process  of  law,  see  Constitutional  Law,  ^s» 
287:296. 

Equal  protection  of  laws,  see  Constitutional 
Law,  ^=:»230. 

Interference  with  liberty  to  contract,  see  Con- 
stitutional Law,  ^s>276. 


Interstate  commerce  regulations,  see  Commerce, 
^=>29,  65. 

Membership  passing  to  trustee  in  bankruptc7f 
see  Bankruptcy,  «=»143,  150,  896. 

Regulations  as  to  deduction  from  weight  of  com- 
modities purchased,  see  Weights  and  Measures, 
<B»-«»>2. 

Rules  as  restraining  trade,  see  Monopolies, 
<$=s>12. 


Riffhts  and  liabUlties  as  to 
soiis  not  members. 

21  Cent  Dig.  Bxehanges,  I  15. 


Where  plaintiff,  a  commission  merchant,  act- 
ing: under  the  rules  of  the  Chicago  Board  of 
Trade  (Rule  26,  §  6),  which  provides  that  a 
member  thereof,  having  made  sales  or  purchases 
for  the  account  of  another  person,  may  make 
offset  and  settlement  of  such  trades  by  other 
trades,  and  substitute  some  person  for  the  one 
from  or  to  whom  he  may  have  purchased  or  sold 
the  property  originally,  releases  the  seller  from 
purchases  made  for  the  account  of  defendant, 
without  making  at  the  time  the  substitution  of 
any  specific  contract,  intending  to  apply  to  de- 
fendant's account  any  produce  available  under 
other  contracts  on  the  date  of  delivery  or  set- 
tlement, there  is  no  proper  compliance  with  the 
rule,  and  he  cannot  recover  the  amounts  paid 
in  settlement  of  defendant's  contracts. — Hig^ns 
V.  McCrea,  116  U.  S.  671,  6  S.  Ot  557,  29  L. 
Ed.  764. 


^=»13.  Quotmtions  of  prioos 
aotiona. 

See  21  Cent  Dig.  Bxcbanges,  §  16. 

The  use  and  distribution  of  the  continuous 
quotations  of  prices  on  sales  of  grain  and  pro- 
visions for  future  delivery,  which  are  collected 
by  the  Chicago  board  of  trade,  and  which  can- 
not be  obtained  by  those  so  using  and  distrib* 
uting  them,  without  a  known  breach  of  the  con- 
fidential terms  on  which  they  are  communicated 
by  the  board  of  trade  to  its  customers,  may  be 
enjoined,  even  assuming  that  such  quotations 
relate  to  "pretended  buying  and  selling,"  within 
the  meaning  of  Act  111.  June  6, 1887,  prohibiting 
the  keeping  of  places  where  such  transactions 
are  committed.  Decrees  Board  of  Trade  of 
City  of  Chicago  v.  L.  A.  Kinsey  Co..  130  F.  507, 
64  C.  C.  A.  669,  69  L.  R.  A.  59,  affirmed,  and 
Christie  Grain  &  Stock  Co.  v.  Board  of  Trade 
of  City  of  Chicago,  125  F.  161,  61  C.  C.  A.  11, 
reversed.— Board  of  Trade  of  (Sty  of  Chicago  v. 
Christie  Grain  &  Stock  Co.,  25  S.  Ct  637,  198 
U.  S.  236,  49  L.  Ed.  1031. 


EXCLUSION. 

See  Aliens,  ^=:»18-32,  45-51. 

From  possession,  element  of  adverse  possession, 
see  Adverse  Possession,  ^=»36. 


EXCLUSIVE  AGENCIES. 

See  Monopolies,  ^=»17. 

EXCLUSIVE  PRIVILEGES. 

See- 
Constitutional  Law,  ^s»205b 
Monopolies, 


EXCUSABLE  HOMICIDE. 

See  Homidde,  «=>108-124.  242,  297-800. 

EXCUSE 


Delay  in  bringing  suit,  see  EiQuity,  ^s»75-S3. 
Delay  in  filing  record  on  appeal  or  writ  of 

ror,  see  Appeal  and  Error,  ^=»628w 
Nonpayment  of   insurance  premium  or 

ment,  see  Insurance,  ^=»362. 
Nonperformance  or  defects  in   performance  of 

contracts  in  general,  see  Contracts,  ^=>303. 
Publication  of  libel,  see  Libel  and  Slander,  ^s>% 
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EXECUTION. 

Scope-Note. 

[INCLUDES  enforcement  pf  Judgments  and  orders  in  dvU  actions  and  proceedings  in 
general,  by  final  process,  against  property  or  against  the  person;  nature  of  such  process 
in  general  and  of  different  forms  of  writs  of  execution;  property  subject  to  execu- 
tion in  general ;  issuance,  requisites,  and  validity  of  executions,  and  'correction  and  amend- 
ment thereof;  levy  or  service,  and  lien  of  executions;  quashing  of  setting  aside  execu- 
tions, affidavits  of  illegality,  restraining  enforcement  or  stay  of  execution,  discharge  of 
poor  debtors,  and  other  relief  from  executions;  claims  of  third  persons  to  property  levied 
on,  and  trial  of  right  of  property ;  sales  under  execution,  redemption  of  property  sold,  or 
conveyance  thereof  by  officer  to  purchaser;  return  of  executions,  satisfaction  and  disr 
charge  thereof,  and  distribution  of  proceeds;  proceedings  supplementary  to  execution: 
and  liabilities  of  persons  other  than  officers  for  wrongful  procuring,  issuance,  levy,  etc., 
of  executions. 

[For  related  matters  under  other  topics,  see  oross-referenoes  after  analysis.] 

I.  Nature  and  Essentials  in  General. 

«=s>  13.  Effect  of  agreement  for  stay. 

II.  Property  Subject  to  Execution. 

^40.  Equitable  estates  or  interests  in  general. 

50.  Ownership  or  possession  of  property. 

61.  In  general. 

54.  Property  in  custody  of  agent  or  depositary. 

III.  Issuance,  Form,  and  Requisites  of  Writ. 

«=»  99.  Alias  and  pluries  writs. 
104.  Presumption  of  validity. 

IV.  Lien,  Levy  or  Extent,  and  Custody  of  Property. 

«=5>107.  Creation  and  existence  of  lien. 

109.  As  dependent  on  levy. 

110.  Commencement  of  lien. 

111.  Property  or  interests  affected,  and  extent  of  lien. 

113.  Priorities  between  executions  and  other  liens  or  claims. 

115.  Transfers  of  property  pending  or  subject  to  execution. 

116.  Duration  of  lien. 

146.  Waiver,   release,  or  abandonmeht,  and  discharge  or  ex- 
tirjguishment  of  levy  or  lien. 

V.  Stay,  Quashing,  Vacating,  and  Relief  Against  Execution. 

«s»169.  Injunction. 
171.  Grounds. 

VI.  Claims  by  Third  Persons. 

^=»187.  Proceedings    for    establishment    and    determination    of 
claims. 
202.  Appeal. 

VII.  Sale. 

(A)  Manner,  Conduct,  Vai^idity,  and  Confirming  or  Vacating. 
219.  Mode  of  sale. 
241.  Certificate  of  sale. 
246.  Opening  or  vacating. 

251.  Inadequacy  of  price  in  connection  with  other  objec- 
tions. 

256.  Actions  to  set  aside  sale. 

257.  Effect  of  setting  aside  sale. 
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VII.  Sale — Continued. 

(B)  Title  and  Rights  of  Purchaser. 
«=»270.  Bona  fide  purchasers. 

272.  Notice. 

276.  Effect  of  modification,  vacation,  or  reversal  of  judgment. 

(C)  Redemption. 

«=»  23o.  Time  of  redemption. 

301.  Actions  to  redeem  and  for  accounting. 

(D)  Conveyance  TO  Purchaser. 
^=s»305.  Authority  to  make. 

(E)  Proceeds. 

[No  paragraphs  or  references  in  this  Digest.    But  see  21  Gent  Di^.  Execu- 
tion, §§  941>-U98.] 

VIII.  Return. 

[No  paragraphs  or  references  in  this  Digest.    But  see  21  Gent  Dig.  Execu- 
tion, §§  991^1008.] 

IX.  Payment,  Satisfaction,  and  Discharge. 

[No  paragraphs  or  references  in  this  Digest.    But  see  21  Gent  Dig.  Execu- 
tion, §§  1064-1090.] 

X.  Supplementary  Proceedings. 

[No  paragraphs  or  references  in  this  Digest.    But  see  2).  Gent  Dig.  Execu- 
tion, §i  1091-1206.] 

XI.  Execution  Against  the  Person. 

[No  paragraphs  or  references  in  this  Digest.    But  see  21  Gent.  Dig.  Execu- 
tion, §§  1207-1381.] 

XII.  Wrongful  Execution. 

[No  paragraphs  or  references  in  this  Digest.    But  see  21  Gent  Dig.  Execu- 
tion, {{  1382-1406.] 


Cross-References, 


See- 
Attachment 
Garnishment 
Judicial  Sales. 

Death  sentence,  see  Griminal  Law,  ^=»1219. 

Exemptions,  see — 
Exemptions. 
Homestead. 

Fixing  date  of  execution  of  sentence,  see  Grim- 
inal Law,  ^=5>1003. 

Practice  in  federal  courts,  see  Gourts.  ^s»355. 

Trust  by  trustee  or  by  court,  see  Trusts, 
271-273. 


In    particular    octionM    or    proceedings. 

See- 
Bankruptcy,  ^=»111. 
Bills  and  Notes,  ^=s>541. 

Of   written   instruments 
See- 
Bills  and  Notes,   «=»501. 
Contracts,  ^s>35-41. 
Deeds,  ^s»193. 
Taxation,  ^=s>765. 
Wills,  <8=»113-123. 


I.   NATURE  AHB  ESSENTIALS  IN 


^s>13.  Effeot  of  Asreement  for  stay. 

See  21  Cent  Dig.  Execution,  |  81. 

Executions  issued  within  the  time  fixed  by 
agreement  for  a  stay  of  execution  are  not  ab- 
solutely void.— Beebe  v.  United  States,  161  U. 
S.  104,  16  S.  Gt  532.  40  L.  Ed.  633. 

n.   PROPERTY  SUBJECT  TO  EXECU- 

TION. 

^=:»40.  Eqvltablo  estates  or  interests  ia 
general. 

See  21  Cent.  Dig.  Execution,  U  60,  88-94. 

In  Illinois  an  equitable  interest  In  land  is 
not  subject  to  sale  under  execution  against  tbe 
equitable  owner.— Potter  v.  Gouch,  141  U.  S. 
206,  11  Sup.  Ct.  1005,  35  L.  Ed.  721. 


OwnersUp  or  possesalom  of  prop- 
erty. 

See  21  Cent.  Dig.  Bxecutlon,  \%  Ud-t38;    6  Cent 
Dig.   Banks,  8  381. 


— -  In  general. 

See  21  Cent.  Dig.  Bxecutlon,  88  119,  124-136. 

Certain  spaces  of  ground  along  the  Missis- 
sippi river  in  the  city  of  New  Orleans  were  dedi- 
cated as  locus  publicus  before  the  cession  of 
Louisiana  to  the  United  States,  and  were  devot- 
ed to  the  exclusive  public  use  as  a  landing  place 
for  sugar  and  molasses.  There  being  no  shelter 
for  these  commodities,  tl^e  city  by  ordinance  and 
lease  granted  to  F.  toe  exclusiye  right  to  erect 
sheds  for  their  protection  on  these  spaces  for 
a  term  of  years,  and  additional  sheds  elsewheie 
in  case  these  were  insufficient,  guarantying  chat 
no  other  landing  for  sugar  and  molasses  should 
be  aUowed  in  the  citv.  He  was  allowed  to 
charge  certain  rates  for  storage,  of  which  a 
prescribed  proportion  was  to  be  paid  to  the  city 
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as  rent,  and  at  the  end  of  the  term  the  sheds 
were  to  revert  to  the  city.  Held,  that  this  did 
not  so  change  the  character  of  the  spaces  as 
locns  publicns  as  to  make  them  subject  to  ex- 
ecution on  a  judgment  recovered  against  the 
city. — City  of  New  Orleans  v.  Louisiana  Const. 
Co.,  140  U.  S.  654,  11  S.  a.  968,  35  L.  Ed. 
556. 


—  Property  In  custody  of  agent 
or  depositary. 

See  21  Cent  Dig.  Execution.  88  122,  123;  6  Cent 
Dig.    Banks,  8  331. 

A  contract  between  the  owner  of  a  farm 
and  his  son,  by  which  the  latter  is  given  the 
management  of  the  farm,  farm  implements,  and 
live  stock,  with  full  liberty  to  sell  and  dispose  of 
them,  replace  old  stock  and  implements  with 
new,  and  appropriate  the  net  proceeds  to  him- 
self, and  is  charged  with  the  duty  to  make  all 
repairs,  pay  all  taxes  and  other  expenses,  re- 
place all  implements  as  they  are  worn  out,  and 
keep  up  all  live  stock,  and  is  given  as  his  own 
the  net  profits,  but  without  fixing  any  purchase 
price  or  providing  for  payment  by  the  son  for 
the  property,  while  either  party  is  at  liberty  to 
terminate  the  arrangement  at  any  time,  upon 
which  the  son  is  required  to  turn  back  the  farm 
with  its  implements,  stock,  and  other  personal- 
ty of  the  same  kind  and  amount  as  was  on  the 
farm  when  he  took  charge  of  it,  and  in  as  good 
condition  as  when  he  took  them,  and  the  fact 
that  the  personal  property  on  the  farm  is  as- 
sessed in  the  name  of  the  son,  do  not  give  him 
title  to  such  personalty,  so  as  to  subject  it  to 
lew  on  execution  against  him. — Arnold  v.  Hatch, 
20  S.  Ct.  625,  177  U.  S.  276.  44  D.  Ed.  769,  af- 
firming judgment  89  F.  1013,  32  0.  C.  A.  602. 

in.   ISSUANCE,  FORM,  AND  BEQIH- 
SITES  OF  WRIT. 

^=>99.  Alias  and  plnrles  writs. 

See  21  Cent  Dig.  Execution,  88  195-202.  607. 

Alias  writs  issued  May  10th  bore  the  in- 
dorsement of  the  receipt  by  the  marshal,  Janu- 
ary 23d,  of  previous  writs,  their  levy  on  the 
property  in  controversy,  and  their  return,  April 
6th,  for  want  of  time  to  advertise  the  sale.  The 
return  of  the  marshal,  covering  the  date  of  the 
receipt  and  the  levy  of  the  prior  writs,  was 
duly  indorsed  upon  the  alias  writs,  and  certified 
to  by  the  clerk  of  the  court,  under  his  hand 
and  seal.  Held,  that  this  was  sufficient  to  show 
the  issue  of  the  prior  writs,  in  the  absence  of 
any  objection  that  the  writs  themselves  should 
be  produced.— Beebe  v.  United  States,  161  U.  S. 
104,  16  S.  Ct  582,  40  L.  Ed.  633. 

^=»104.  Presmaption.  of  Talidity. 

See  21  Cent   Dig.  Execution,  8  191. 

Though  there  is  a  memorandum  on  the 
judgment  records  of  a  stay  of  execution,  by 
consent,  for  a  certain  time,  yet  if  executions 
were  issued  within  that  time,  and  notice  was 
given  the  execution  debtor  thereof,  it  will  be 
presumed  that  they  were  properly  issued.— Beebe 
V.  United  States,  161  U.  S.  104,  16  S.  Ct.  532, 
40  L.  Ed.  633. 

TV.  I.IEN,  I.EVT  OB  EXTENT.  ANB 
CUSTODY   OF  PROPEBTT. 

Loss  of  jurisdiction  on  death  of  owner  of  prop- 
erty, see  Courts,  ^=»30. 

^s»107.  Creation,  and  enistenoe  of  lien. 

See  21  Cent  Dig.  Execution,  88  209*212. 

^=»109.  —  As  dependent  on  levy. 

See  21  Cent.  Dig.  Execution,  8  212. 

The  delivery  to  the  sheriff  of  an  execution 
on  a  judgment  operates  without  levy  in  Illinois 


to  create  a  lien  upon  the  real  and  personal 
property  of  the  judgment  debtor  within  the 
county.— (1912)  Rock  Island  Plow  Co.  v.  Rear- 
don,  32  S.  Ct.  164,  222  U.  S.  354,  56  L.  Ed. 
231,  affirming  decree  (1909)  Reardon  v.  Rock 
Island  Plow  Co.,  168  F.  654,  94  O.  C.  A.  118. 

^=»110.   Commeneement  of  lien. 

See  21  Cent   Dig.  Execution,  88  218-215. 

Execiitions  create  a  lien  on  property  of  the 
debtor  when  delivered  to  a  sheriff  for  service 
under  Kurd's  Rev.  St.  ID.  1913,  c.  77,  {  9,  pro- 
viding delivery  for  service  must  be  deemed  to  be 
delivery  to  be  executed.— Fallows  v.  Continental 
&  Commercial  Trust  &  Savings  Bank,  35  S.  Ct 
29,  235  U.  S.  300,  59  L.  Ed.  238,  affirming  de- 
cree In  re  Tengwall  Co.,  201  F.  82,  119  C.  C. 
A.  420. 

^=>111«  Property  or  interests  affeeted, 
and  extent  of  lien. 

See  21  Cent.   Dig.    Execution,   88   216-226. 

The  lien  created  in  Illinois  by  the  delivery 
to  the  sheriff  of  an  execution  on  a  judgment 
attaches  to  the  property  held  by  the  judgment 
debtor  under  a  contract  of  conditional  sale. — 
(1912)  Rock  Island  Plow  Co.  v.  Reardon.  32  S. 
Ct.  164,  222  U.  S.  354,  56  L.  Ed.  231,  affirming 
decree  (1909)  Reardon  v.  Rock  Island  Plow 
Co.,  168  F.  654,  94  C.  C.  A.  118. 

^=»113«  Priorities  betireen  ezeontions 
and  other  liene  or  olaims. 

See  21  Cent  Dig.  Execution,  88  241-248;    43  Gent. 
Dig.   Sales,   8  677. 

The  lien  created  in  Illinois  by  the  delivery 
to  the  sheriff  of  an  execution  on  a  judgment 
on  property  held  by  the  judgment  debtor  un- 
der a  contract  of  conditional  sale  is  paramount 
to  the  rights  of  the  conditional  vendor. — (1912) 
Rock  Island  Plow  Co.  v.  Reardon,  32  S.  Ct. 
164,  222  U.  S.  354,  56  L.  Ed.  231,  affirming 
decree  (1909)  Reardon  v.  Rock  Island  Plow 
Co.,  168  F.  654,  94  C.  0.  A.  118. 

^=»115.  Transfers  of  property  pending 
or  snbjeot  to  ezeontion. 

See  21  Cent  Dig.  Execution,  88  257-265,  877. 

Under  the  recording  .act  for  the  District  of 
Columbia  of  April  20,  1878,  providing  that 
deeds,  etc..  shall  take  effect,  as  to  creditors  and 
subsequent  purchasers,  etc.,  only  from  the  time 
of  delivery  for  record,  where  a  deed  is  not  filed 
for  record  until  after  a  judgment  is  recovered 
against  the  grantor,  the  judgment  creditor  having 
no  notice  of  its  existence  until  after  issue  of  ex- 
ecution and  levy,  the  lien  of  the  judgment  is  su- 
perior to  the  conveyance. — Hitz  v.  National 
Metropolitan  Bank,  111  U.  S.  722,  4  S.  Ct  613, 
28  L.  Ed.  577 ;  Mattoon  v.  McGrew,  112  U.  S. 
713,  5  S.  Ct  369,  28  L.  Ed.  824. 

^s>116.   Duration  of  lien. 

See  21  Cent.  Dig.  Execution,  88  266-271. 

Under  Code  Ala.  1867,  §  2872,  when  an  ex- 
ecution comes  to  the  hands  of  a  sheriff  the  lien 
attaches,  and  it  continues  from  term  to  term 
if  alias  and  pluries  writs  are  duly  issued  and 
delivered  without  the  lapse  of  an  entire  term; 
and  while  so  kept  alive  the  lien  is,  on  levy 
and  sale,  paramount  to  any  intermediate  con- 
veyance by  the  debtor. — Beebe  v.  United  States, 
161  U.  S.  104,  16  S.  Ct.  532,  40  L.  Ed.  633. 

^=9 1461.  Waiver,  release,  or  abandon- 
ment, and  disoharse  or  eztin- 
ginishment  of  levy  or  lien. 

See  21  Cent  Dig.  Executipn.  88  881-894,  663. 

A  levy  of  execution  under  which  the  officer 
has  seized  the  property,  and  given  due  notice 
of  a  sale  thereof,  is  not  defeated  by  an  order 
from  the  clerk,  under  seal  of  the  court,  pur- 
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suant  to  a  direction  of  the  judge  in  vacation, 
withoat  notice  to  the  judgment  creditor,  request- 
ing the  officer  to  return  the  execution  unexecut- 
ed ;  nor  by  the  officer,  on  receiving  such  order, 
ceasing  to  keep  actual  possession  of  the  prop- 
erty, and  returning  the  execution,  with  his  do- 
ings indorsed  thereon,  to  the  court,  for  further 
directions. — Freeman  v.  Dawson,  110  U.  S.  264, 
4  S.  Ot.  94,  28  L.  Ed.  141,  affirming  Steers  y. 
Daniel  (0.  C.)  4  F.  587. 

V.   STAT,       QUASHUVO,       VACATING; 

AHB  BELIEF  AGAINST 

EXECUTION. 

Review  of  judgment  quashing  execution,  see  Ap- 
peal and  Error,  «=»82,  84. 

^s»169.  laiunotion. 

See  21  Cent.  Dig.  ExecuUon,  88  497-539. 

^=»171.  —  Grounds. 

See  21  Cent.  Dig.  Execution,  88  497-518:    80  Cent 
Dig.  Judgm.  88  794,  795.  813,  825. 

A  wife  in  possession  of  laud  constitutlnjg 
her  separate  estate  may  maintain  a  hill  in  equi- 
ty to  enjoin  the  sale  of  such  land  under  an 
execution  levied  by  her  husband's  creditors.— 
Allen  V.  Hanks,  10  S.  Ot.  961,  136  U.  S.  300, 
34  L.  Ed.  414. 

VI.   CIiAIMS  BT  THIRD  PERSONS. 

^s»187.  Proceediues    for    establlslmient 
and  determination  of  olaimi. 

See  81  Cent  Dig.  Execution,  88  558,  560,  562-584. 


— ^  Appeal. 

See  21  Cent.  Dig.  Execution,  8  583. 

A  petition  of  intervention  op  a  third  oppo- 
sition, under  Code  l*rac.  La.  arts.  395-400,  to 
obtain  the  release  of  property  seized  under  ex- 
ecution, is  a  legal  remedy,  and  reviewable. — 
Oily  of  New  Orleans  v.  Louisiana  Const.  Co., 
129  U.  S.  45,  9  S.  Ct  223,  32  L.  Bd.  607. 


VII.  .SAI^E. 

Restraining  sale  by  bankruptcy  court,  see  Bank- 
ruptcy,  ^=>301. 

(A)  MANNER,  CONDUCT,  VALIDITY,  AND 
CONFIRMING  OR  VACATING. 

^=»219.  Mode  of  sale. 

21  Cent.  Dig.  Execution,  8  62L 


Rev.  St.  Ind.  1852,  provided  that  personal 
property  should  not  be  sold  on  execution  unless 
the  same  should  be  present  and  subject  to  the 
view  of  those  attending  the  sale;  that  real  es- 
tate taken  on  execution  should  be  sold  at  the 
door  of  the  court  house;  and  classed  chattels 
real  among  real  estate  liable  to  be  sold  on  ex- 
ecution. B.  conveyed  to  H.,  for  a  term  of  50 
years,  all  the  mineral  coal  upon  and  under  a 
described  tract  of  land,  with  the  exclusive  right 
to  enter  on  the  land  to  dig  for  the  coal,  and 
remove  it,  and  to  occupy  with  constructions  and 
buildings  as  might  be  necessary  and  useful  for 
the  full  development  and  enjoyment  of  the  ad- 
vantages of  the  coal ;  H.  to  have  the  right  to 
remove  all  buildings  or  fixtures  placed  on  the 
land  when  the  agreement  should  expire,  and  to 
pay  a  fixed  royalty  for  the  coal  mined.  Held, 
under  such  statutes,  and  an  execution  issued 
against  H.  prior  to  the  termination  of  such 
agreement,  that  the  interest  of  II.  in  the  term 
01  years,  and  certain  buildings  and  articles  be- 
longing to  him,  which  were  a  part  of  the 
structures  and  ma^'hinery  for  operating  a  coal 
mine  on  the  land,  and  which  were  firmly  at- 
tached to  the  land,  was  properly  sold  as  real 


estate.— Hyatt  v.  Vincennes  Nat  Bank,  113  U. 
S.  408.  5  S.  Ct.  673,  28  I*  Bd.  1009. 

<@=:»241.  Certliloate  of  sale. 

See  21  Cent.  Dig.  BxecuUon,  8  668. 

A  sherifiTs  certificate  recited  that  the  sale 
is  made  "subject  to  an  execution  in  favor  of* 
R.  The  record  showed  that  the  execution  un- 
der which  the  sale  was  made  waa  in  ^ct  prior 
to  that  in  favor  of  R.  Held,  that  such  recital 
in  the  sherifiTs  certificate  was  a  mistake,  which 
could  not  be  taken  advantage  of  by  a  person 
claiming  under  the  execution  in  favor  of  R.— 
White  V.  Crow,  110  U.  S.  183,  4  S.  Ct  71,  28 
L.  Ed.  113,  affirming  decree  (C.  C.)  17  F.  98, 
5  McCrary,  310. 

^=>246.  Openlns  or  Taoating. 

See  21  Cent  Dig.   Execution,  88  687-72^ 

^=>251.  — -»  Inadequacy  of  price  la  eon" 
ueotion  witli  other  objections. 

See  21  Cent.  Dig.  Bxecution,  88  708-716. 

Property  worth  $2d,000  was  sold  for  $1,700 
at  execution  sale,  under  a  single  judgment  to 
the  attorneys  of  the  judgment  creditors,  one 
of  whom  had  furnished  the  officer  a  description 
of  the  property  to  be  levied  on  and  sold.  At 
none  of  the  sales  was  any  person  present  except 
one  of  such  attorneys  ana  the  officer  conduct- 
ing? the  sale.  One  of  the  sales  was  under  an 
alias  execution  issued  for  the  full  amount  of 
the  iudgment,  without  deducting  an  amount 
equal  to  more  than  half  thereof  realized  upon  the 
first  execution;  and  on  this  sale  property  in 
excess  of  the  amount  remaining  unpaid  was 
sold,  and  the  excess  was  paid  over  to  these  at- 
torneys. Held,  that  there  was  ground  for  set- 
ting aside  the  sales,  though  the  period  of  re- 
demption had  expired.—Schroeder  v.  Young,  161 
U.  S.  334,  16  S.  Ct.  612,  40  L.  Bd.  721. 

The  fact  that  the  purchaser  refused  an  offer 
made  by  the  execution  debtor  to  pay  the  full 
amount  of  the  judgment,  with  interest  at  1  per 
cent,  a  month,  and  also  to  compensate  him  for 
his  services,  and  pay  him  a  bonus,  if  he  w^onld 
reconvey  the  propertjr  to  such  debtor,  when 
taken  in  connection  with  the  grossly  inadequata 
price  paid  at  the  execution  sale,  tended  to  im- 
peach the  fairness  of  the  transaction. — ^Id. 

A  sale  in  defiance  of  a  restraining  order 
by^  the  court  rendering  judgment  will  be  set 
aside,  where  its  existence,  whether  valid  or  not, 
was  cause  of  the  very  inadequate  price  ob- 
tained.—Van  Gieson  v.  Maile,  29  S,  Ct.  492, 
213  U.  S.  338,  53  L.  Ed.  821. 

^=>256.  Actions  to  set  aaide  sale. 

See  21  Cent.  Dig.  Bxecution,  88  72S-7SS. 

Land  held  by  plaintiff  under  an  oral  gift, 
which  he  also  purchased  at  tax  sale  but  failed 
to  record  the  tax  deed,  was  sold  on  execution 
against  him.  He  filed,  but  failed  to  prosecute, 
a  bill  to  enjoin  the  sale  on  the  ground  that  his 
title  was  merely  equitable  under  the  oral  gift. 
Ten  years  after,  the  donor  gave  him  a  deed 
of  the  land,  and  two  years  after  that,  plaintiff 
brought  suit  to  set  aside  the  sale.  Held,  that 
he  was  in  laches  in  sleeping  on  his  legal  title 
under  the  tax  deed.— Richards  v.  MackalL  124 
U.  S.  183,  8  S.  Ct.  437,  31  U  Ed.  396. 

^s>257.  Effect  of  setting  aaide  aalo* 

See  21  Cent.  Dig.  Execution,  88  734,  735. 

As  under  the  laws  of  Nebraska  the  title  of 
a  purchaser  at  execution  sale  depends  on  tM 
confirmation  of  the  sale,  and  a  court  has  power 
to  vacate  or  modify  its  own  orders  or  to  rescind 
decrees,  the  purchaser  at  an  execution  sale, 
which  is  temporarily  confirmed  but  finally  set 
aside,  cannot  thereafter  convey  any  title.— I>e- 
putron  V.  Young,  10  S.  Ct.  539,  134  U.  S.  241, 
33  L.  Ed.  923,  affirming  (C.  C.)  Young  ?.  De 
Putron,  37  F.  4d. 
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(B)  TITLE  AND  RIGHTS  OF  PURCHASER. 

^s»270.  Bona  flde  purchaser*. 

See  21  Cent.  Dig.  Execution,  §§  769-790. 


— ^  Notloe. 

See  21  Cent.  Dig.  Execution,  SS  771,  781-788. 

Complaint,  in  a  suit  to  enforce  a  lien  in 
favor  of  a  partner  contributing  the  entire  cap- 
ital and  advances,  which  alleged  that  the  agree- 
ment was  in  writing  and  provided  for  repay- 
ment of  sums  advanced  out  of  the  sales  of  the 
land  and  prayed  for  an  equitable  mortgage  lien 
on  the  interest  of  the  other  partner,  paramount 
to  the  latter's  judgment  creditors,  was  suffi- 
cient to  put  the  latter  on  inquiry  to  prevent 
them  from  claiming  the  protection  of  Civ.  Code 
Ariz.  1901,  par.  749,  as  purchasers  for  value, 
without  notice.— Luke  v.  Smith,  33  S.  Ct.  356, 
227  U.  S.  379,  57  L.  Ed.  558,  affirming  judg- 
ment 108  P.  494,  13  Ariz.  155. 

^=s>276.  Effect  of  modiflcation,  Taoatioai, 
or  rcTerial  of  Jndsment. 

See  21  Cent  Dig.  Execution,  §9  797-799. 

The  legal  title  transferred  by  an  execution 
sale  and  conveyance  regular  in  all  respects  is 
not  revested  in  the  former  owner,  so  as  to  en- 
able his  grantee  to  maintain  ejectment  there- 
on, by  a  subsequent  decree  establishing  his  right 
to  redeem  on  certain  conditions,  when  he  fails 
to  perform  such  conditions,  and  subsequently, 
pursuant  to  a  compromise,  consents  to  a  modi- 
fication of  the  decree,  so  as  to  deny  Jthe  right  of 
redemption.— Miller  v.  Courtnay,  152  U.  S.  172, 
14  S.  Ct.  517,  38  L.  Ed.  401. 

(C)  REDEMPTION. 
See  Estoppel,  ^=:»87. 

^=>295.  Time  of  redemption. 

See  21  Cent  Dig.  Execution,  SS  846-8S0. 

On  a  bill  to  redeem  from  a  sale  of  real  es- 
tate under  execution,  it  appeared  that  plaintiff 
was  a  nonresident  married  woman,  and  had 
sometimes  used  the  property  as  a  summer  res- 
idence, and  sometimes  rented  it  furnished ;  that 
it  was  worth  $10,000 ;  that  two  of  the  defend- 
ants, having  smaU  claims  for  services,  brought 
suits  thereon  bv  attachment,  and  recovered 
judgments,  and  that  executions  were  levied,  and 
the  whole  propert^r  sold  for  less  than  $200; 
that,  although  plaintiff  had  notice  of  the  suits 
and  the  judgments,  she  was  ignorant  of  the 
sale;  that  defendants  took  every  precaution 
to  prevent  her  being  informed  of  it  until  the 
year  allowed  for  redemption  had  expired;  that 
the  purchaser  under  the  prior  execution  bought 
the  claim  of  the  subsequent  execution  creditor, 
who  had  a  right  to  redeem  from  the  prior  ex- 
ecution sale ;  that  he  made  no  demand  on  com- 
plainant for  the  amount  of  those  claims,  but 
waited  until  the  year  within  which  complainant 
was  entitled  to  redeem  had  expired,  during 
which  he  saw  her,  in  ignorance  of  his  claim, 
expend  considerable  sums  in  repairs  and  im- 
provements, and  still  remained  silent;  that  he 
then  employed  men  to  watch  her  movements, 
broke  into  the  house  in  her  absence,  took  pos- 
session, and  removed  her  personal  property,  in- 
cluding wearing  apparel  and  private  papers; 
that  the  value  of  the  personalty  so  removed  was 
more  than  $3,000,  and  that  it  had  all  the  time 
been  accessible  to  a  levy  of  execution.  Held 
that,^  though  mere  inadequacy  of  price  would 
not  invalidate  the  sale,  yet  the  conduct  of  de- 
fendant in  misleadin|t  complainant  and  lulling 
her  into  security  until  the  time  for  redemption 
had  passed,  was  so  inequitable  that  an  order 
allowing  complainant  to  redeem  upon  payment 
of  tiie  judgment  and  costs,  and  permitting  de- 
fendant to  retain  the  rents  and  nrofits  in  com- 
pensation of  his  expenses  and  the  care  and  ciis- 
tody  of  the  property^  was  not  error.— GraCfam , 


V,  Bureess,  117  U.  S.  180,  6  S.  Ct.  686,  29  L. 
Ed.  839. 

^^301*   Aotioxui  to  redeem  and  for 
oounting. 

See  21  Cent  Dig.  Execution,  {§  883-889. 

A  gratuitous  donee  of  lands  sold  since  the 
donation  upon  execution  to  satisfy  pre-existing 
debts  incumbering  it,  if  aggrieved  by  the  pro- 
ceedings, must  seek  a  remedy  in  equity,  for  the 
redemption  of  the  land,  and  not  at  law.— Evans 
V.  Pike.  118  U.  S.  241,  6  S.  Ct.  1090,  30  L.  Ed. 

By  Laws  Wash.  T.  1873,  p.  94,  relating  to. 
sales  under  execution,  the  judgment  debtor  or 
redemptioner  is  permitted  to  redeem  within  six 
months  from  confirmation  of  the  sale,  and,  if 
the  sheriff  wrongfully  refuse  to  allow  any  per- 
son to  redeem,  **hi8  right  thereto  shall  not  be 
prejudiced  thereby,  and  upon  the  submission  of 
the  evidence  and  the  tender  of  the  money  to 
the  sheriff,  as  herein  provided,  he  may  be  re- 
quired, by  order  of  the  court  or  judge  thereof,  to 
allow  such  redemption."  Plaintiff  applied  to 
redeem  at  the  proper  time,  but  on  the  sheriff's 
refusal  to  permit  him  to  do  so  he  made  no  ap- 
plication to  the  court  as  provided  above,  and 
after  waiting  nearly  nine  years  he  brought  suit 
to  cancel  the  sheriflTs  deeds.  Held,  that  equity 
would  afford  him  no  relief,  because  of  his  unrea- 
^S'^^J^^^c  **^^*y-T?*J*«r  V.  Dacres,  130  U.  S. 
43,  9  S.  Ct.  433,  32  L.  Ed.  848.  affirming  de- 
cree. Same  v.  D'Acres,  2  Wash.  T.  439,  7  P. 
oUo. 

(D)  CONVEYANCE  TO  PURCHASER. 

<@=:9305.  Authority  to  make. 

See  21  Cent   Dig.  BxecuUon.  8$  903-908.  9U. 

Where  a  sale  is  had  and  approved,  and  a 
deed  ordered,  and  before  its  execution  the 
judgment  debtor  dies,  it  is  not  necessary  to  re- 
vive proceedings  in  the  name  of  the  heirs  or  le- 
gal representatives  before  the  deed  is  executed.— 
Tnsley  V  United  States,  150  U.  S.  512,  14  S. 
Ct.  158,  37  L.  EJd.  1163,  affirming  decree  United 
State  V.  Insley,  54  F.  221.  4  C.  C.  A,  296. 

(E)  PROCEEDS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  21  Cent.  Dig.  Execution,  {{  949-998.1 

Vm.   RETURN. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  21  Cent.  Dig.  Execution,  88  999-1063.] 

IX   PATMENT,    SATISFACTION,    ANB 

DISCHARGE. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  21  Cent.  Dig.  Execution,  8f  1064-1090.] 

X.  SUPPLEMENTARY  PROCEEDINGS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  21  Cent.  Dig.  Execution,  88  1091-1206.] 

XI.   EXECUTION  AGAINST   THE 

PERSON. 

[No  paragraphs  or  references  in  this  Digest    But 
see  21  Cent.  Dig.  Execution,  88  1207-188l!] 

Xn.   WRONGFUIi  EXECUTION. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  21  Cent.  Dig.  Execution.  88  1382-1406.] 

EXECUTIVE  POWER. 

Constitutional    limitations,    see    Constitutional 
i;.aw,  <S=>7&-80. 
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EXECUTORS  AND  ADMINISTRATORS. 

Scope-Note. 

[INCLUDES  general  administration  of  decedents'  estates  under  testamentary  or  Jadi- 
cial  appointment;  rights,  powers,  duties,  and  liabilities  of  executors  or  administrators 
in  respect  to  the  collection,  management,  and  disposition  of  their  testators'  or  Intestates' 
estates ;  and  legal  proceedings  relating  thereto. 

[For  related  matters  under  other  topics,  see  cross- references  after  analysis-] 

Analysis. 
I.  Administration  in  General. 

«=»3.  Necessity  of  administration. 

4.  Fact  of  death.  • 

II.  Appointment,  Qualification,  and  Tenure. 

«=»  8.  Jurisdiction  Of  courts. 

10.  Domicile  of  decedent. 

12.  Situs  of  assets. 

13.  Particular  courts. 

24.  Public  administrators. 

29.  Operation  and  effect  of  appointment. 
33.  Resignation  and  discharge.    • 
36.  Removal. 

III.  Assets,  Appraisal,  and  Inventory. 

^s»48.  Debts  and  rights  of  action. 

49.  In  general. 

60.  Foreign  assets. 

62.  Appraisal  arid  inventory. 

63.  Necessity  and  purpose. 

IV.  Collection  and  Management  of  Estate. 

(A)  In  Generai,. 

^=»77.  Powers  before  issue  of  letters  or  qualification. 
83.  Discovery  and  collection  of  assets. 

87.  Compromise  or  release  of  claims. 

104.  Interest  on  funds  of  estate. 
115.  Individual  interest  in  transactions. 
120.  Administrators  de  bonis  non. 
123.  Coexecutors  and  coadministrators. 

126.  Acting  executor  or  administrator. 

127.  Surviving  executor  or  administrator. 

(B)  Real  Property  a>id  Interests  Therein. 

^s»135.  Contracts  of  decedent. 
136.  Sale. 

138.  Power  under  will. 

146.  Payment  or  recovery  of  purchase  money, 

149.  Setting  aside. 

(C)  Personal  Property. 

«=»157.  Sale. 

160.  Manner  and  conduct. 

170.  Indorsement  and  transfer  of  bills  and  notes. 
172.  Property  acquired  by  executor  or  administrator, 

V.  Allowances  to  Surviving  Wife,  Husband,  or  Children. 

VI.  Allowance  and  Payment  of  Claims. 

(A)  Liabilities  of  Estate. 

218.  Expenses  of  administration, 
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VI.  Allowance  and  PajTment  of  Claims — ^Continued. 

(B)  Presentation  and  Ai^wwance. 

4=»225.  Time  for  presentation. 

241.  Effect  of  allowance  or  disallowance. 

(C)  Disputed  Claims. 

(D)  Priorities  and  Payment. 
^=»266.  Advances  to  pay  claims. 

267.  Interest. 

VII.  Distribution  of  Estate. 

«=»297.  Requirement  of  receipt  or  release. 

302.  Mode  and  sufficiency  of  payment. 

303.  In  general. 

314.  Proceedings  for  payment  or  distribution. 

315.  Order  or  decree  for  distribution. 

VIII.  Sales  and  Conveyances  Under  Order  of  Court. 

(A)  When  Authorized. 

[No  paragraphs  or  references  in  this  Digest.    But  see  22  Cent  Dig.  Ex. 
&  Ad.  H  1331^-13(58.] 

(B)  Appucation  and  Order. 
«=»  345.  Order  or  decree. 

349.  Operation  and  effect- 

356.  Actions  for  sale. 

(C)  Sai,e. 

«=>380.  Actions  to  set  aside. 

(D)  Conveyance. 

[No  paragraphs  or  references  in  this  Digest.    But  see  22  Gent.  Dig.  Ex. 
&  Ad.  iS  1584r-1005.] 

(E)  Proceeds. 

[No  paragraphs  or  references  in  this  Digest.    But  see  22  Gent.  Dig.  Ex. 
&  Ad.  U  1606-1613.] 

IX.  Insolvent  Estates. 

[No  paragraphs  or  references  in  this  Digest.    But  see  22  Gent.  Dig.  Ex. 
&  Ad.  if  1614-1669.] 

X.  Actions. 

^s»428.  Rights  of  action  against  executors  or  administrators. 

430.  Personal  or  representative  capacity. 

438.  Parties. 
453.  Judgment. 

455.  Appeal  and  Error. 

456.  Costs. 

XI.  Accounting  and  Settlement. 

(A)  Duty  to  Account. 

«=»  462.  Acting  in  different  capacities. 

(B)  Proceedings  for  Accounting. 

«=»469.  Jurisdiction  of  courts. 

472.  Special  proceedings  to  compel  accounting. 

(C)  Charges  and  Credits. 

[No  paragraphs  or  references  in  this  Digest.    But  see  22  Gent.  Dig.  Ex. 
&  Ad.  If  20(51-20(58.] 

(D)  Compensation. 

«=s>491.  Effect  of  agreements. 
495.  Commissions. 

(E)  Stating,  Settling,  Opening,  and  Review. 

Thii  Diseit  im  oompiled  on  the  Key-Number  Syitem.   For  ezplaiuitioii,  soe  pace  ill. 
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XII.  Foreign  and  Ancillary  Administration. 

^=9  519.  Collection  and  disposition  of  assets. 
521.  Presentation  and  allowance  Of  claims. 
524.  Actions  by  foreign  executors  or  administrators. 

XIII.  Liabilities  on  Administration  Bonds. 

^s>528.  Property  covered. 
531.  Discharge  of  sureties. 

533.  Necessity  of  accounting  and  default  by  principal. 
537.  Actions. 

XIV.  Executors  De  Son  Tort. 

[No  paragraphs  or  references  in  this  Digest    But  see  22  Cent  Di^.  ESz. 
&  Ad.  H  2582-2603.] 


Cro  ss-References. 


See- 
Descent  and  Distribution. 
Wills. 


set 


Administration    of    community    property, 
Husband  and  Wife,  «=»276. 

Conflicting  jurisdiction  of  state  and  federal 
courts,  see  Courts,  ^=»505. 

Courts  of  probate,  see  Courts,  ^=»198. 

Designation  of  heirs  or  representatives  of  dece- 
dents in  assessment  rolls,  see  Taxation,  ^=» 
416. 

F^xecutor  of  will  annexed  as  trustee,  see  Trusts, 
€=s>156. 


Jurisdiction  of  equity  to  administer  estates,  see 
Equity,  «=>22. 

Pendency  of  proceedings  in  state  court,  affecting 
proceedings  in  federal  court,  see  Courts,  ^=» 
493. 

Persons  concluded  by  judgment  against  executor, 
see  Judgment,  ^s»688. 

Testamentary  trustees,  see  Trusts. 

Testimony  as  to  transactions  with  persons  sub- 
sequently deceased,  see  Witnesses,  ^s»127- 
163.  ^^ 


I.  ADinNISTRATION  IN  OENERAI.. 

Evidence  of  death,  see  Death,  ^=»2. 

^=»3.  Necessity  of  administration. 

See  22  Cent.  Dig.  Bx.  &  Ad.  88  1.  3-14V&»  1782;    6 
Cent.   Dig.   Banks,   8  832. 

It  is  not  within  the  power  of  a  testator  to 
bequeath  personal  property  directly  to  a  trustee, 
without  the  intervention  of  an  executor,  and 
thereby  defeat  the  provisions  and  policy  of  the 
testamentary  law  of  the  state ;  and  the  fact  thai 
the  person  named  as  executor,  but  who  has  fail- 
ed to  qualify,  is  also  the  trustee,  does  not  render 
valid  a  disposition  of  the  legacy,  made  by  him 
"as  executor."—Wall  v.  Bissell.  125  U.  S.  382, 
8  S.  Ct.  979,  31  L.  Ed.  772. 

^s»4.  Faot  of  doath. 

See  22  Cent.  Dig.  Ex.  ft  Ad.  88  IK,  16. 

Const.  U.  S.  Amend.  14,  provides  that  no 
state  shall  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law.  Code 
Wash.  T.  §  1,  adopts  the  common  law  of  Eng- 
land so  far  as  not  inconsistent  with  the  local 
law.  Section  1299  declares  that  the  probate 
court  shall  have  exclusive  power  to  grant  let- 
ters testamentary  and  of  administration.  Held 
that,  in  the  light  of  the  common  law  and  in  the 
absence  of  express  authorization,  the  jurisdic- 
tion of  the  probate  court  could  not  take  effect 
until  the  actual  death  of  a  decedent,  and  hence 
plaintiff  could  recover  land  sold  to  defendant  by 
an  administrator  appointed  for  his  estate, 
though  at  the  time  of  such  appointment  plaintiff 
was  supposed  to  be  dead  and  had  been  absent 
for  more  than  seven  years.  5  Wash.  309,  31  P. 
873,  reversed.— Scott  v,  McXeal,  14  S.  Ct.  1108, 
154  U.  S.  34,  38  L.  Kd,  890,  reversing  judg- 
ment 5  Wash.  309,  31  P.  873,  34  Am.  St.  Rep. 
863. 

n.  APPOINTMENT,  QUAI<IFIOATION, 
AND  TENURE. 

Effect  of  death  of  executor  on  contract  with  at- 
torney, see  Attorney  and  Client,  ^=^134. 

^=»8.  Jnrisdiotion  of  conrts. 

See  22  Cent  Dig.  Ex.  ft  Ad.  88  21-28. 


— —  Domieile  of  deeedent* 

See  22  Cent.  Dig.  Bx.  ft  Ad.  88  22,  22. 

A  dismissal  of  proceedings  for  administra- 
tion upon  property  in  the  District  of  Colum- 
bia, by  a  court  of  that  District  which  has  ob- 
tained jurisdiction,  is  not  required  by  the  act 
of  congress  (24  Stat.  431)  authorizing  adminis- 
trators appointed  in  any  state  to  maintain  suit 
or  recover  claims  in  that  District,  where  a 
party  to  the  proceedings  in  the  District,  while 
they  are  pending  and  undecided,  goes  to  a  stats 
and  obtains  letters  of  administration  on  an  as- 
sertion that  the  decedent  was  domicile  in  that 
state.  Judgment,  13  App.  D.  C.  392,  affirmed. — 
Overby  v.  Gordon,  20  S.  Ct  603, 177  U.  S.  214, 
44  L.  Ed.  741. 

^=:»12.  — -  Situs  of  Assets. 

Bee  22  Cent  Dig.  Bx.  ft  Ad.  |  21 

A  policy  of  life  insurance,  issued  by  a  com- 
pany incorporated  in  one  state,  payable  to  the 
assured,  his  executors  or  administrators,  is 
assets  for  the  purpose  of  founding  administra- 
tion upon  his  estate  in  another  state,  in  which 
the  coi'poration,  at  and  since  the  time  of  his 
death,  does  ousiness,  and,  as  required  by  the 
statutes  of  that  state,  has  an  agent  on  whom 
process  against  it  may  be  served.— New  England 
Mut.  Life  Ins.  Co.  v.  Woodworth,  111  U.  S.  ISti, 
4  S.  Ct  364.  28  L.  Ed.  879. 


— —  Pftrtlonlar  oovrts. 

See  22  Cent  Dig.  Ex.  ft  Ad.  8  21 

Intestate  died  leaving  heirs  and  an  nnlocated 
purchase  land  claim.  No  one  claimed  the  suc- 
cession, and  after  40  years  a  petition  was  filed 
in  the  parish  court  for  the  parish  in  which  he 
was  domiciled  at  his  death,  reciting  his  death, 
and  that  the  property  consisted  of  the  land 
claim,  and  asking  for  an  inventory,  appraise- 
ment, and  sale  to  pay  debts.  Held,  that  the  par- 
ish court  had  jurisdiction  to  administer  the  es- 
tate, under  Code  Prac.  La.  arts.  921,  924,  giving 
probate  courts  jurisdiction  to  superintend  ad- 
ministration of  vacant  successions,  and  exclu- 
sive power  to  apix>int  curators  to  vacant  estate, 
and  to  make  inventories  and  sales  of  property  of 
successions  administered  by  a  curator,  and  Ker. 
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St.  La.  1870,  extending  such  jurisdiction  to  par- 
ish courts.— Simmons  v.  Saul,  138  U.  S.  439,  11 
S.  Gt.  369,  34  L.  Ed.  1054. 

^=>24.  Publio  ad mlwistrators* 

Sm  28  Cent.  Dig.  Bz.  ft  Ad.  H  182-140. 

Civ.  Code  La.  art.  1190,  providing  that, 
where  no  one  will  accept  the  curatorship  of  a 
vacant  estate,  the  court,  *'after  ordering  an  in- 
yentory,"  shall  appoint  the  district  attorney 
curator,  is  complied  with  where  the  inventory  is 
ordered  and  the  administrator  apnointed  in  the 
same  order.— Simmons  v.  Saul,  138  U.  S.  439, 
11  S.  Ct.  369,  34  L.  Ed.  1054. 

The  most-favored-nation  clause  in  Italian 
Treaty  May  8,  1878  {20  SUt  732)  arts.  16, 
17,  does  not  give  Italian  consul  general  right 
to  administer  estate  of  intestate  Italian  citi- 
zen because  of  privilege  conferred  by  Argentine 
Treaty  July  27,  1853  (10  Stat.  1009)  art.  9.— 
(1912)  Bocca  v.  Thompson,  32  S.  Ct.  207,  223 
U.  S.  317,  56  L.  Ed.  453,  affirming  judgment 
(1910)  In  re  Ohio's  Estate,  108  P.  516,  157 
CaL  552,  137  Am.  St  Rep.  145. 

^=»20.   Operation  and  effect  of  appoint- 
ment. 

See  22  Cent.  Dig.  Ex.  A  Ad.  8S  ir7-182.  1411. 

The  order  of  the  parish  court  having  juris- 
diction of  a  vacant  succession,  appointing  a 
curator  to  administer  it,  cannot  be  collaterally 
attacked  on  the  ground  that  under  the  statute 
the  public  administrator  should  have  been  ap- 
pointed curator. — Simmons  v.  Saul,  138  U.  S. 
439,  11  S.  Ct.  369,  34  L.  Ed.  1054. 

The  appointment  of  an  administrator  in  a 
state  where  the  decedent  died,  and  where  there 
are  immovable  property  and  effects  of  the  es- 
tate, does  not  constitute  an  adjudication  that 
the  decedent  was  domiciled  there  at  the  time 
of  his  death,  where  the  court  did  not  make,  and 
the  letters  did  not  recite,  any  finding  as  to  his 
domicile.  Judgment  Frame  v.  Thormann,  79  N. 
W.  39,  102  Wis.  653,  affirmed.— Thormann  v. 
Frame,  20  S.  Ct.  446,  176  U.  S.  350,  44  L.  Ed. 
500. 

Appointment  of  an  administrator  is  not  sub- 
ject to  coUateral  attack  for  any  informality  in 
the  t>etition  for  his  appointment. — Christiansen 
v.  King  County,  36  S.  Ct.  114,  239  U.  S.  356, 
60  L.  Ed.  327,  affirming  judgment  203  F.  894, 
122  C.  C.  A.  188. 

^s»33.  Resignation  and  dieoliars®* 

See  22  Cent.  Dig.  Ex.  it  Ad.  8S  213-282. 

Code  Ga.  |§  2512,  2514,  provide  that  upon 
the  revocation  of  the  letters  of  one  adndnistra- 
tor^  where  there  are  more  than  one,  the  trust  re- 
mains in  the  hands  of  the  other,  "and  with  him, 
as  to  an  administrator  de  bonis  non,  the  re- 
moved co-administrator  must  account,"  and  his 
sureties  are  'iiable  for  his  acts  in  conneotion 
with  his  trust,  up  to  the  time  of  his  settlement 
with  an  administrator  de  bonis  non  or  the  dis- 
tributees." By  section  2610,  when  an  adminis- 
trator is  allowed  to  resign,  he  "shall  be  dis- 
charged from  his  trust  whenever  he  has  fairly 
settled  his  accounts  with  his  successor,  and  filed 
with  the  ordinary  the  receipt  In  full  of  such 
successor."  Held  thatt  where  one  of  two  admin- 
istrators resigns,  the  court  may  make  an  order 
appointing  the  survivor  sole  administrator,  and 
requiring  him  to  execute  a  new  bond,  condition- 
ed as  in  the  case  of  an  administrator  de  bonis 
non.— Veach  v.  Rice,  131  U.  S.  293,  9  S.  Ct. 
730,  33  L.  Ed.  163. 

^=»35.   Removal. 

See  22  Cent.  Dig.  Bx.  &  Ad.  IS  227-262. 

Bill  was  filed  to  set  aside  a  sale  of  real  es- 
tate by  an  administrator  appointed  on  applica- 
tion for  his  predecessor's  removal,  alleging  want 
of  notice  to  said  predecessor  of  the  removal  pro- 


ceedings. With  the  mortuary  papers  was  filed 
an  "opposition"  to  the  application,  signed  by  the 
attorneys  of  the  estate.  The  former  administra- 
tor was  made  a  defendant  to  the  bill,  and  ap- 
peared personally,  but  did  not  testify  in  denial 
of  the  facts  alleged  in  the  application  as  causes 
for  his  removal,  nor  of  the  authority  of  the  at- 
torneys to  oppose  the  application,  nor  did  he 
deny  that  he  had  notice.  Held,  that  he  was  an 
actual  party.— Boyd  v.  Wyly,  124  U.  S.  98,  8  S. 
Ct.  364,  31  L.  Ed.  369.  affirming  decree  (O.  C.) 
Same  v.  Wyley,  18  F.  355. 

The  insanity  of  an  executor  does  not  affect 
the  power  of  the  probate  court  to  remove  bim.— 
Michigan  Trust  Co.  v.  Ferry,  33  S.  Ct  550,  228 
U.  S.  346,  57  L.  Ed.  867,  reversing  judgments 
175  F.  667,  99  C.  C.  A.  221,  and  175  F.  681, 
99  C.  C.  A.  235. 

m.  ASSETS.  AF.PRAISAI1,  Ain>  iir- 

VENTOBY. 

^^48.  Debts  and  righte  of  aotion. 

See  22  Cent  Dig.  Ex.  A  Ad.  8S  801-306,  1878;    IB 
Cent  Dig.  Death,  SS  132-138. 


—  In  general. 

See  22  Cent  Dig.  Ex.  ft  Ad.  H  801,  808-806. 

Where  a  receiver  dies  after  the  sale  of  the 
property,  and  the  entry  of  judgment  in  his 
favor  against  the  purchaser  for  a  sum  due  for 
his  compensation,  and  for  indebtedness  incur- 
red, as  receiver,  the  right  to  collect  such  judg- 
ment will  pass  to  liis  personal  x*epresentatives. 
-Cake  V.  Mohun,  17  S.  Ct  100, 164  U.  S.  311, 
41  L.  Ed.  447.     . 

Under  an  act  of  congress  for  the  relief  of 
the  estate"  of  a  deceased  claimant  for  the 
proceeds  of  cotton  owned  by  him,  but  seized 
and  sold  by  the  government  during  the  Civil 
War,  and  referring  the  claim  of  his  "legal  rep- 
resentatives" to  the  court  of  claims  for  adjust- 
ment, the  amount  recovered  in  such  proceedings 
became  assets  of  his  estate,  and  subject  to  the 
claims  of  his  creditors.  Judgment  43  S.  W. 
479,  102  Ky.  359,  affirmed.— Briggs  v.  Walker. 
19  S.  Ct  1,  171  U.  S.  466,  43  L.  Ed.  243. 

^^»60.  Foreign  assets. 

See  22  Cent.  Dig.  Ex.  A  Ad.  |  299. 

Administration  in  a  foreign  state,  under  tiie 
laws  and  in  the  courts  of  that  state,  is  only  an- 
cillary to  that  of  the  testator's  domicile;  and, 
though  the  statutes  and  decrees  of  such  state 
may  bar  all  claims  against  the  estate  of  the  de- 
cedent, they  do  not  relieve  the  assets  of  the 
trust  to  pay  decedent's  debts,  and  these  assets 
remain  assets,  when  brought  into  the  state  of 
decedent's  domicile,  for  the  payment  of  any  un- 
paid debtor  choosing  that  forum.- Borer  v. 
Chapman,  119  U.  S.  587,  7  S.  Ct.  342,  30  L.  Ed. 
532,  affirming  decree  (C.  C.)  Chapman  v.  Borer. 

I  F.  274. 

^=>62.  Appraisal  and  inventory. 

See  22  Cent  Dig.  Bx.  &  Ad.  U  811-822. 

^=:»63.  — —  Necessity  and  purpose. 

See  22  Cent  Dig.  Ex.  &  Ad.  fiS  311.  812. 

In  an  action  by  executors  on  a  note  which 
is  shown  to  have  been  the  property  of  their  tes- 
tator at  the  time  of  his  death,  the  fact  that  the 
note  was  not  inventoried  as  part  of  the  estate  is 
immaterial.— Gormley  v.  Bunyan,  138  U.  S.  623. 

II  S.  Ct.  453,  34  U  Ed.  1086. 

IV.   COLLEOTION  AND  MAN AOEMJSNT 

OF  ESTATE. 

Death  of  owner  of  property  in  litigation  as  af- 
fecting right  of  administration,  see  Courts, 
t©=»30. 

Jurisdiction  of  probate  court  of  action  for  devis- 
tavit,  see  Courts,  ^=:>198. 


This  Disest  is  oompiled  on  the  Key-Number  System.    For  eaqylanation.  see  pase  iii. 
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(A)  IN  GENERAL. 

^s»77.  Powers  before  iiiuo  of  letters  or 
qnfltlilLeation. 

See  22  Cent  Dig.  Ex.  &  Ad.  61  326-829. 

Under  Rev.  St  Ind.  1881,  If  2222-2225, 
2242,  2243,  providinjr  that,  in  order  to  secure 
the  interests  of  creditors  and  legatees,  every 
executor  shall  give  bond  and  take  out  letters 
testamentary  before  he  can  do  any  act  as  execu- 
tor, except  SQch  as  may  be  necessary  to  preserve 
the  property  from  loss,  though  a  testator  direct- 
ed that  his  executor  should  act  without  giving 
bond  or  taking  out  letters,  a  release  of  a  debt 
due  the  estate,  by  such  executor,  without  having 

aualified.  is  invalid.— WaU  v.  Bissell,  125  U.  S. 
82,  8  S.  Ct.  979,  31  L.  Ed.  772. 


•  Disoovery 
sets. 


and   coUeetion   of   aa- 


See  22  Cent   Dig.  Bz.  ft  Ad.  89  839-396;    6  Cent 
Dig.  Banks,  S  332. 


— —  Compromise     or    release     of 
elaims. 

Ses  22  Cent  Dig.  ESk.  A  Ad.  SS  823.  884-892. 

An  administrator  has  authority  to  make  a 
contract  with  an  attorney  to  prosecute  a  doubtful 
claim  in  favor  of  the  estate  for  a  portion  of  the 
proceeds,  and  to  authorize  the  attorney  to  com- 
promise the  claim  as  he  should  please. — Jeffries 
V.  Mutual  Life  Ins.  Co.  of  New  York,  110  U.  S. 
305,  4  S.  Ct  8,  28  L.  Ed.  156. 

^=»104.  Interest  on  funds  of  estate. 

See  22  Cent.  Dig.  Ex.  ft  Ad.  8S  428-432. 

An  administrator  is  properly  charged  with 
interest  on  a  sum  which  stands  on  the'  record 
charged  to  him  with  his  consent  as  money  which 
he  should  have  put  into  his  account  and  held  as 
an  identified  fund.  Decree  20  App.  D.  C.  134, 
affirmed.— Mclntire  v.  Mclntire,  24  S.  Ct  196, 
192  U.  S.  116,  48  L.  Ed.  369. 

Interest  is  properly  charged  against  an  ad- 
ministrator on  a  sum  which  he  retained  in  his 
own  hands  after  the  assets  of  the  decedent's 
estate .  had  been  ordered  paid  into  court,  and 
then  had  been  transferred  to  the  solicitors  of  the 
parties  as  custodians,  by  an  order  made  with 
the  consent  of  the  parties.— Id. 

^s»115.  Individnal  interest  in  transae- 
tions. 

See  22  Cent  Dig.  Ex.  ft  Ad.  U  467»  468. 

A  bill  alleging  that  the  property  of  plain- 
tiff's decedent  was  sold  on  foreclosure  in  a  suit 
brought  by  decedent's  administrator,  in  his-  in- 
dividual capacity,  against  himselt  as  administra- 
tor, to  foreclose  mortgages  held  by  him  on  the 
property,  though  he  had  at  the  time  money  in  his 
hands  as  administrator  sufficient  to  discharge 
the  debt,  and  that  defendants,  subsequent  pur- 
chasers, had  knowledge  of  the  facts,  and  praying 
for  cancellation  of  the  foreclosure  sale  and  the 
subsequent  sales,  if  filed  within  the  period  of 
limitation,  is  not  demurrable  for  want  of  equity. 
—Bryan  v.  Kales,  134  U.  S.  126.  10  S.  Ct.  435, 
33  L.  Ed.  829,  reversing  decree,  20  P.  311. 

^=»120.  Administrators  de  bonis  non. 

See  22  Cent.  Dig.  Ex.  ft  Ad.  5§  485-492. 

A  balance  against  an  administrator,  found 
on  the  settlement  of  his  accounts  after  removal, 
consisting  of  the  proceeds  of  a  debt  due  decedent 
and  collected  by  him,  is  not  unadministered  as- 
sets, within  the  meaning  of  Rev.  St.  |  976,  pro- 
viding that  the  court  may  require  assets  of  the 
decedent  remaining  unadministered  to  be  deliv- 
ered to  the  newly-appointed  administrator  de 
bonis  non ;  and  an  order  of  the  court  to  that 
effect  is  without  jurisdiction  and  void. — United 
States  V.  Walker,  109  U.  S.  258,  3  S.  Ct  277, 
27  L.  Ed.  927. 


ministered  asset,  and  cannot  be  recovered  from 
the  agent  by  the  administrator  de  bonis  non. — 
Wilson  V.  Arrick,  112  U.  S.  83,  5  S.  Ct.  75,  28 
L,  Ed.  617. 

^=»123.  Ooeneentors   and    eoadndaistsa* 
tors. 

See  22  Cent  Dig.  Ex.  ft  Ad.  fi|  496-580. 


— »  Aetinc  exeontor  or  admim* 
istrator. 

See  22  Cent  Dig.  Ex.  ft  Ad.  8S  S23-C 


A  bill  in  equity  against  the  executrix  and 
the  executor  of  the  estate  of  W.  was,  by  order  of 
the  complainant,  dismissed  as  to  the  executrix, 
she  only  having  acted  in  the  settlement  of  the  es- 
tate up  to  that  time.  Held  a  dismissal  as  to  both 
defendants.— Willard  v.  Wood,  17  S.  Ct.  176, 
164  U.  S.  502,  41  L.  Ed.  531. 

^:»127.  — »  SnrriFing    exeentor   or   ad- 
ministrator. 

See  22  Cent  Dig.  Ex.  ft  Ad.  88  627-530. 

A  testator,  leaving  property  in  Pennsylvania, 
New  Jersey,  and  elsewhere,  directed  the  appli- 
cation thereof  to  a  charitable  purpose,  and  charg- 
ed his  executors,  one  of  whom  lived  in  New  Jer- 
sey, with  the  execution  of  the  trust.  The  Penn- 
sylvania executor  founded  a  charitable  institu- 
tion in  Pennsylvania  with  th«3  remainder  of  tes- 
tator's property,  but  the  New  Jersey  executor 
took  no  steps  to  apply  the  New  Jersey  property 
to  the  trust.  After  the  latter's  death,  an  admin- 
istrator with  the  will  annexed  was  appointed  in 
New  Jersey,  and  sold  testator's  lands  in  that 
state,  and,  thoup:h  the  survivin^r  executor  in 
Pennsylvania  claimed  the  proceeds,  turned  them 
over  to  a  charitable  institution  in  New  Jersey. 
Heldt  that  such  sale  was  without  authority,  and 
that  the  administrator!  must  account  for  the  pro- 
ceeds to  the  surviving  executor  in  Pennsylvania, 
since,  so  long  as  one  of  the  testamentary  execu- 
tors survived,  the  execution  of  the  trust  devolved 
solely  on!  him.— Hayes  v.  Pratt,  147  U.  S.  557, 13 
S.  Ct  503,  37  L.  Ed.  279. 

(B)  REAL   PROPERTY    AND   INTERESTS 

THEREIN. 

^=»135.   Oontraets  of  deeedent. 

See  22  Cent  Dig.  Ex.  ft  Ad.  |8  551..566;    44  Cent 
Dig.  Spec.  Pert  fi  46. 

An  executor  may  maintain  a  suit  for  the 
specific  performance  of  a  contract  for  the  sale 
of  land,  the  property  of  the  testator,  under  Code 
Pub.  Gen.  Laws  Md.  1888,  art.  93,  f  104,  em- 
powering an  executor  to  prosecute  anjr  personal 
action  whatever,  whether  in  law  or  in  equity, 
that  the  testator  might  have  prosecuted,  except 
an  action  for  slander,  and  section  81  of  the  same 
article,  authorizing  the  executor  of  a  person 
who  shall  have  made  sale  of  real  estate,  and  has 
died  before  receiving  the  purchase  mony,  or  con- 
veying the  same,  to  make  a  conveyance  to  the 
purchaser,  provided  he  shall  satisfy  the  court 
that  such  purchaser  has  paid  the  fuU  amount  of 
the  purchase  price.  Decree,  Griffith  v.  Stewart 
(1908)  31  App.  D.  C.  29,  affirmed.— Stewart  v. 
Griffith,  30  S.  Ct  528,  217  U.  S.  323,  54  L.  £d. 
782,  19  Ann.  Cas.  639. 

Authority  to  carry  out  an  executory  con- 
tract for  the  sale  of  testator's  real  property  is 
conferred  upon  the  executor  by  a  will  which 
invests  him  with  full  and  complete  authority 
over  the  testator's  estate,  and  empowers  him 
to  sell  the  real  property  at  public  sale  after  one 
month's  notice  upon  such  terms  as  he  thiidn 
proper. — Id. 


Sale. 

See  22  Cent  Dig.  Ex.  ft  Ad.  H  557-604^* 

•— »  Power  nnder  wilL 


See  22  Cent  Dig.   Ex.  ft  Ad.  §|  660-546.  648^5; 
40  Cent  Dig.  Powers.  H  84.  86.  87-98. 


Money  due  an   intestate's  estate,  which  is  I        The  power  of  sale  given  executors  under  a 
collected  by  the  administrator's  agent,  is  an  ad- 1  will  held  coupled  with  an  interest  which  could 
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be  exerciaed  hj  the  survivor,  where  the  active 
duty  of  maiuifiriiig  the  property  and  changing;  in* 
vestments  was  given  by  the  will,  which  provided 
that  the  debts  were  to  be  paid  and  the  slaves 
taken  care  of  and  reinvestments  made  for  the 
benefit  of  testator's  wife  and  children. — Wilson 
V.  Snow,  33  S.  Ct.  487,  228  U.  S.  217,  57  L.  Ed. 
807,  50  L.  R.  A.  (N.  S.)  604,  affirming  judg- 
ment 35  App.  D.  0.  562. 

of 


—  Payment     or     recovery 
purohaae  money. 

See  22  Cent  Dig.  Ex.  A  Ad.  9S  588-690. 

Real  estate  of  a  testator  was  sold  by  the 
executors  in  Virginia  in  1860,  and  when  a  bond 
for  a  part  of  the  purchase  money  fell  due,  in 
1862,  one  of  the  executors,  who  still  resided  in 
Virginia,  accepted  payment  thereof,  in  good 
faith  in  Confederate  money  and  distributed  a 
portion  of  the  amount  to  such  heirs  and  legatees 
aa  were  within  reach,  and  charged  himself  in 
his  accounts  with  the  balance.  The  other  ex- 
ecutor at  that  time  resided  in  Indiana.  Ifefcf,  in 
an  action  brought  by  the  latter,  after  the  death 
of  the  Virginia  executor,  against  the  executor  of 
the  purchaser,  to  recover  the  amount  of  the 
bond,  that  the  payment  in  Confederate  money 
discharged  the  debt. — Glasgow  v.  Lipse,  117  U. 
S.  327,  6  S.  Ct.  757,  29  L.  Ed.  901. 


— »  Setting  aside. 

See  22  Cent.  Dig.  Ex.  ft  Ad.  8S  602-806. 

A  widow,  who,  being  the  devisee  under  hei 
husband's  will,  received  the  purchase  price  of 
an  estate  in  real  property  which  was  conveyed 
by  his  executor  in  the  mistaken  belief  that  it 
was  subject  to  testamentary  devise,  and  rested 
10  years  without  asserting  her  claim  to  the 
property  after  a  decision  of  the  highest  court 
of  title  state  to  the  ^ect  that  a  moiety  of  such 
property  was  in  law  her  community  property, 
must  be  deemed  to  have  ratified  the  sale,  so 
as  to  preclude  her  grantees  from  asserting  title 
as  against  the  United  States,  claiming  under 
the  executor's  deed. — (1911)  Uussey  v.  United 
States,  32  S.  Ct.  33,  222  U.  S.  88,  56  L.  Ed. 
106,  affirming  judgment  (1909)  Crane  v.  Same, 
.   44  Ct  CI.  324. 

(C)  PERSONAL  PROPERTY. 

Rights  of  distributees  as   against   administra- 
tors, see  Descent  and  Distribution,  ^=s»79. 

^=»157.   Sale. 

See  22  Cent.  Dig.  Ex.  ft  Ad.  |S  634-646^. 

^s»160.  -«—  Manner  and  oondnet. 

See  22  Cent  Dig.  Ex.  ft  Ad.  8  637. 

Code  La.  art.  1115,  requiring  10  days'  pub- 
lic notice  before  appointment  of  a  public  admin- 
istrator, and  artiole  1167,  providing  that  proper- 
ty belonging  to  vac^ant  successions  can  only  be 
sold  at  public  auction  after  advertisement,  do 
not  apply  to  sales  under  article  1190,  which  pro- 
vides tnat,  if  a  succession  is  so  small  that  no  one 
will  accept  the  curatorship,  the  judge,  after  or- 
dering an  inventory,  shall  appoint  the  district 
attorney  curator,  who  shall  cause  the  effects  to 
be  sold,  and  the  proceeds  applied  to  payment 
of  the  debts;  the  whole  to  be  done  in  as  sum- 
mary a  manner  as  possible  to  diminish  costs.— 
Simmons  v.  Saul,  138  U.  S.  439,  11  S.  Ct  369, 
34  Lw  Ed.  1054. 

^s»170.  Indorsement     and    transfer    of 
bills  and  notes. 

See  22  Cent  Dig.  Bx.  ft  Ad.  fi  648. 

An  administrator,  by  virtue  of  his  appoint- 
ment, obtains  his  title  in  promissory  notes  or 
other  written  evidences  of  debt  held  by  the  in- 
testate at  his  death  and  coming  to  administra- 
tor's possession,  and  may  sell,  transfer,  and  in- 
dorse the  same.— Wilkins  v.  Ellett,  108  U.  S. 
256.  2  S.  Ct  641,  27  L.  Ed.  718. 


>^»172.  Property   aeqnired  by  exeentor 
or  administrator. 

See  22  Cent.  Dig.  Ex. 'ft  Ad.  f  650^. 

Defendant  procured  appointment  as  admin- 
istrator of  a  deceased  partner,  and  then  obtained 
a  conveyance  of  the  surviving  partner,  who  was 
of  feeble  intellect,  of  certain  firm  property  for  a 
consideration  of  $500,  and  immediately  sold  it 
for  $12,500  to  one  who  had  previously  offered 
$13,000  for  it  to  defendant's  knowledge.  Held. 
in  an  equitable  action  by  the  surviving  partner, 
that  the  administrator  should  be  required  to  ac- 
count for  the  profit  realized,  as  the  aecree  of  the 
probate  court  settling  the  account  did  not  con- 
clude the  surviving  partner  from  recovering 
profits  fraudulently  made.— Griffith  v.  Godey,  113 
U.  S.  89,  5  S.  Ct.  383,  28  L.  Ed.  934. 

V.  AIXOWANOES  TO  SURVIVINO 

WIFE,  HUSBAND,  OB 

OHIIJ>R£N. 

9q6  22  Cent.  Dig.  Bx.  ft  Ad.  S8  651-729. 

Allowance  from  estate  of  bankrupt,  see  Bank- 
ruptcy, ^=»403. 

VI.  ALLOWANOE  AND  PAYMENT  OF 


(A)  LIABILITIES   OF   ESTATB. 

Liabilities   of  heirs  and  distributees,  see  De- 
scent and  Distribution,  ^s>119-147. 

^=»218.  EzpeaseB  of  admlnlftytion. 

Bee  22  Gent.  Dig.  Ex.  ft  Ad.  8  7S9. 

A  decedent's  estate  is  properly  charged  with 
the  counsel  fees  paid  to  counsel  for  services 
rendered  for  an  administrator  with  the  will 
annexed  in  defending  the  will  against  attack, 
although  certain  of  the  legatees  as  well  as  the 
administrator  had  a  share  In  calling  in  such 
counsel  Decree,  20  App.  D,  C.  134,  affirmed. 
— Mclntire  v.  Mclntire,  24  S.  Ct.  196,  192  U. 
S.  116.  48  L.  Ed..  369. 

(B)  PRESENTATION   AND   ALLOWANCE. 

^=:>225.   Time   for   presentatioii. 

See  22  Cent.  Dig.  Bx.  ft  Ad.  89  789-800.  802,  803.  806. 

The  Arkansas  statute  of  nonclaim,  provid- 
ing that  all  demands  against  the  estate  of  a 
decedent  not  exhibited  to  the  executor  or  ad- 
ministrator before  the  end  of  two  years  from 
the  granting  of  letters  shall  be  forever  barred, 
runs  against  nonresident  minors  for  whom  no 
guardian  has  been  appointed,  and  whose  claims 
are  alleged  to  have  been  founded  on  a  conceal- 
ed fraud.— Morgan  v.  Hamlet,  113  U.  S.  449.  6 
S.  Ct.  583,  28  L.  Ed.  1043. 

^=:>241.    Effeot    of    allowanee    or    disal- 
lowaaoe. 

See  22  Cent.  Dig.  Bx.  ft  Ad.  81  827,  849;    30  Cent 
Dig.  Judgm.  fi  1009. 

Where  a  claim  against  a  succession  has 
been  acknowledged  by  the  executor,  and  ranked 
by  a  probate  judge  among  the  acknowledged 
debts,  as  provided  b^  Code  Frac.  arts.  984,  SN85, 
no  judgment  on  it  is  necessary,  and  it  is  not 
subject  to  prescription  so  long  as  the  property 
of  the  succession  remains  in  the  hands  of  the 
executor  under  administration.— Johnson  v.  Wa- 
ters, 111  U.  S.  640,  4  S.  Ct.  619,  28  L.  Ed.  547. 

(O  DISPUTED  CLAIMS. 

See  22  Cent.  Dig.  Bx.  ft  Ad.  fifi  850-922. 

Action   to   set  aside  judgment,  jurisdiction   of 
federal  courts,  see  Courts,  ^=»330. 
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(D)  PRIORITIES  AND  PAYMENT. 

^s>266.  AdTAiioes  to  pay  olftims. 

See  22  Cent.  Dig.  Ex.  A  Ad.  8S  1023-1031. 

An  administrator  with  the  will  annexed  is 
entitled  to  he  reimbursed  for  advances  made  hy 
him  in  settling  the  estate.— Manson  v.  Duncan- 
son,  17  S.  Ct.  647,  166  U.  S.  533,  41  L.  Ed. 
1105. 

^s»267.  Interest. 

See  22  Cent.  Dig.  Eol.  A  Ad.  S9  1032-1043. 

In  an  action  to  compel  an  accounting  by  the 
administrators  of  an  agent  who  had  loaned  his 
principals  money  at  the  rate  of  10  per  cent, 
per  annum,  the  administrators  were  liable  only 
for  interest  at  the  legal  rate  from  the  date  of 
the  agent's  death,  in  the  absence  of  sufiicient  ev- 
idence that  they  themselves  received  interest  at 
a  higher  rate.— Dillman  v.  Hastings,  144  tJ.  S. 
136.  12  S.  Ct.  662,  36  L.  Ed.  378. 

Vn.  DISTBIBimON    OF   ESTATB. 

Conflicting   jurisdiction    of    state    and    federal 

courts,  see  Courts,  €:s>505. 
Damages  recovered  for  causing  death,  see  Death, 

«S=>101. 
Necessary  parties  in  suit  for  distribution,  see 

Equity,  <&=>96. 
Partition  of  property,  see  Ptirtition. 

^a»297.  Requirement   of   receipt   or  re- 
lease. 

See  22  Cent.  Dig.  Ex.  A  Ad.  Sfi  1199-1204;    42  Cent 
Dig.  Release,  }  81. 

Where  a  will  directed  all  debts  from  the 
legatees  to  be  canceled,  heldt  that  the  receipt  by 
a  legatee,  from  the  administrators  executing  the 
will,  of  collateral  given  by  him  for  a  debt  due 
the  testator,  did  not  estop  him  to  dispute  a  re- 
ceipt taken  by  such  administrators  for  his 
share  of  the  estate  as  having  been  paid,  by 
its  application  to  such  debts,  and  in  view  of 
the  position  of  trust  in  which  the  administra- 
tors stood  to  the  legatee^  such  receipt,  whiuii 
he  was  under  no  legal  obligation  to  give,  should 
not  stand  in  the  way  of  the  enforcement  of  the 
legatee's  rights  in  the  estate.  Decree,  Cowen 
V.  Adams,  78  F.  536,  24  C.  C.  A.  198,  re- 
hearing denied  80  F.  448,  25  C.  C.  A.  547,  af- 
firmed.—Adams  V.  Cowan,  19  S.  Ct.  873,  174  U. 
S.  800.  43  li.  Ed.  1188,  affirmed  on  rehearing, 
20  S.  Ct.  668,  177  U.  S.  471,  44  L.  Ed.  851. 

A  receij^t  acknowledging  payment  of  a  leg- 
acy which  IS  not  paid  except  by  the  cancella- 
tion of  an  alleged  debt  of  the  legatee  to  the 
testator  for  advances  which,  by  the  will,  were 
to  be  treated  as  a  gift  to  the  son,  will  not  be 
upheld  when  it  was  obtained  by  the  representa- 
tives of  the  estate,  who  were  in  a  fiduciary  re- 
lation to  the  legatee,  and  who  insisted  that  he 
was  morally,  ii  not  legally,  bound  to  execute 
the  rdease,  thereby  securing  it  from  him,  when 
he  was  by  business  reverses  broken  in  spirit  and 
wavering  in  his  pnrposes.  ~  Decree,  Cowen  v. 
Adams  (1897)  80  F.  448,  25  C.  0.  A.  547,  af- 
firmed.—Adams  V.  Cowen,  20  S.  Ct  668,  174  U. 
S.  471,  44  L.  Ed.  851. 

^=»302*  Mode    and    saffioienoy    otf    pay- 
ment. 

See  22  Cent  Dig.  Ex.  A  Ad.  Sfi  1228-1246. 

^=:>303.  — —  In  generftl. 

See  22  Cent.  Dig.  Ex.  &  Ad.  S|  1228-1242,  1245. 

Counsel  fees  paid  from  a  decedent's  estate 
upon  a  petition  of  legatees  which  stated  that 
counsel  had  been  managing  their  interests  are 
properly  directed  to  be  borne  by  such  legatees, 
where  they  consented  to  the  order  directing  the 
same  to  be  charged  to  their  distributive  shares, 
without  reserving  any  right  to  apply  to  have  it 
finally  charged  to  the  estate.  Decree,  20  App. 
D.  C.  134,  aifirmed.— Mclntire  v.  Mclntire,  24 
S.  Ct.  196,  192  TJ.  S.  116,  48  D.  Ed.  369. 


Oharging  the  sums  paid  to  the  legat 
a  partial  custribntion  of  a  decedent's  estate 
against  their  legacies,  instead  of  against  their 
share  in  the  residuary  estate,  is  hot  objection- 
able as  stopping  the  running  of  interest  on  the 
legacies  to  the  disadvantage  of  such  legatees, 
because  the  sum  paid  on  such  distribution  to 
one  entitled  to  share  only  in  such  residuary  es- 
tate necessarily  is  charged  against  his  slure 
thereof.— Id. 

$=»314.  Proceedings  for  payment  or  dis- 
tribution. 

See  22  Ceot.  Dig.  fix.  ft  Ad.  |fi  1274-1297. 

The  mother's  estate  and  her  children  by  a 
second  marriage  are  necessary  parties  defendiant 
to  a  bill  which  seeks  to  set  aside  for  fraud  a 
familv  settlement  made  between  the  mother  and 
the  cnildren  of  the  first  marriage,  to  annul  the 
title  which  apparently  flowed  therefrom,  to 
avoid  collaterally  decrees  of  the  Porto  Rican 
courts  concerning  the  same,  and  to  set  aside,  as 
simulated  and  fraudulent,  the  sales  made  in 
virtue  of  the  title  apparentlv  vested  by  the  set- 
tlement, where  such  bill,  tnough  alleging  that 
the  property  transferred  to  the  mother  by  such 
settlement  was  acquired  by  the  husband  by 
inheritance,  contains  no  averment  concerning 
tb6  propertv  allotted  to  the  daughters  which 
tends  to  rebut  the  legal  presumption  of  com- 
munity as  to  the  property  acquired  during  mar- 
riage^ which  the  bill  seeks  to  administer  and 
distribute.— Garzot  v.  Rios  De  Rubio,  28  8.  Ct. 
548,  209  U.  S.  283^  52  L.  Ed.  794. 

^=»315.  Order  or  deeree  for  distrlbntioa. 

See  22  Cent.  Dig.  Bz.  ft  Ad.  fffi  1298-1314;    SO  Cent. 
Dig.   Judgm.  S  1067. 

A  decree  of  a  probate  court  in  1864,  finding 
that  a  distributee's  share  was  a  certain  amount, 
expressed  in  monev,  which  had  been  invested 
in  Confederate  bonds,  and  ordering  the  executor 
to  pay  the  amount  in  such  bonds,  was  not  a  d^ 
cree  on  which  the  executor  could  be  sued  to  pay 
in  anything  but  the  bonds.— Alexander  v.  BryaB* 
110  U.  S.  414.  4  S.  Ct.  107,  28  L.  Ed.  195. 

I 

VnX.   SAIiES  AND  COITVETAHOES  UH- 
D£R  ORDXat  OF  OOUBT. 

(A)  WHEN  AUTHORIZED. 

■  [No  paragraphs  or  references  in  this  DigesL    But 
I     see  22  Cent.  Dig.  Ex.  ft  Ad.  fi|  1882-1968.] 

(B)  APPLICATION  AND  ORDER. 

-  ^=:»345.  Order  or  deeree. 

See  88  Cent  Dig.  Ex.  ft  Ad.  18  1444-14GS. 


— —  Operation  and  effeot. 

See  22  Cent  Dig.  Bx.  ft  Ad.  H  1446.  1448-1456:    80 
Cent.  Dig.  Judgm.  i  948. 

Jurisdiction  of  state  probate  court  to  order 
land  patented  to  deceased  homestead  entryman 
to  be  sold  for  debts  cannot  be  attacked  collat- 
erally because  of  Rev.  St  S  2296  (Comp.  St 
11913,  I  4551).— Doran  v.  Kennedy,  35  S.  Ct 
615,  237  U.  S.  362.  59  L.  Ed.  996»  affirming 
decree  141  N.  W.  S51,  122  Minn.  1. 

I  ^=^356.  AotioBs  for  sale. 

See  22  Cent.  Dig.  Ex.  ft  Ad.  fifi  1468-1467. 

■  Though  a  deceased  debtor  may  have  had 
{only  a  life  estate,  a  decree  subjecting  the  land 

to  pay  her  debts  is  not  void ;    the  construction 

of  the  deed  under  which  she  held  the  property 
"being  a  question  before  the  court— Manson  v. 

Duncanson,  17  S.  Ct.  647,  166  U.  S.  638,  41  JU 

Ed.  1105. 

A  decree  subjecting  real  estate  to  pay  debts 
of  a  deceased  debtor,  rendered  in  a  suit  brought 
by  one  claiming  to  be  a  creditor,  is  not  void, 
though  the  court  may  have  errcnl  in  holding 
chnt  the  allegations  and  proof  were  suflictent 
to  show  a  collectible  debt— Id. 
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(O  SALE. 
I/aches  in  snit  to  set  aside  sale,  see  Equity, 

^s»380.  Aotions  to  set  aside. 

See  22  Cent  Dig.  Bx.  A  Ad.  iS  1546-1668,  1666-1564, 
1667. 

A  creditor  of  the  estate  of  a  decedent  may 
maintain  a  suit  to  set  aside  a  sale  of  real  es- 
tate of  the  deceased,  made  and  confirmed  by 
orders  of  a  probate  court,  for  fraud  rendering 
such  sale  invalid,  although  he  was  a  party  to 
the  proceedings,  where  he  was  not  a  party  t6 
the  fraud,  and  was  ignorant  of  it  until  after 
confirmation  of  the  sale  and  settlement  of  the 
executor's  accounts.— Johnson  v.  Waters,  111 
U.  S.  640,  4  S.  Ct  619.  28  L.  Ed.  547. 

Code  Miss,  1871,  |  2173,  by  which  any  ac- 
tion to  recover  property  because  of  the  invalid- 
ity of  an  administrator's  sale  by  order  of  a  pro- 
bate court  must  be  brought  within  one  year, 
'^f  such  sale  shall  have  been  made  in  good 
faith,  and  the  purchase  money  paid,"  does  not 
apply  to  an  action  brought  by  the  heir  to  re- 
cover land  bid  off  b^r  a  creditor  at  such  a  sale 
for  the  payment  of  his  debt,  and  conveyed  to 
him  by  the  administrator,  and  not  otherwise 
paid  for  than  by  giving  the  administrator  a  re- 
ceipt for  the  amount  of  the  bid.— Clay  v.  Field, 
115  U.  S.  260.  6  S.  Ct.  36,  29  L.  Ed.  375. 

A  plantation  in  Louisiana  appraised  in  1860 
at  $119,393,  and  in  1866  at  $05,645.  was  sold 
in  1868  at  an  administrator's  sale  for  $2,533. 
Held,  that  considering  the  overflows  of  the 
river,  and  other  causes  affecting  values  of  real 
estate  similarly  situated,  together  with  the 
bankrupt  condition  of  the  South  at  this  period, 
and  in  comparison  with  prices  received  at  other 
sales,  the  consideration  was  not  inadequate. — 
Boyd  V.  Wyly,  124  U.  S.  98,  8  S.  Ct.  364,  31  L. 
Ed.  369.  affirming  decree  (C.  C.)  Same  v.  Wyley, 
18  F.  355. 

(D)  CONVEYANCE. 

[No  paragraphs  or  referencm  in  this  Digest    But 
see  22  Cent  Dig.  Bx.  ft  Ad.  ||  1694-10G6.] 

(E)  PROCEEDS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  22  Cent  Dig.  Ex.  ft  Ad.  fiS  1006-1613.] 

UL  nrSOLVENT  ESTATES. 

[No  paragraphs  or  references  in  this  Digest    But 
see  22  Cent  Dig.  Ex.  ft  Ad.  88  1614-1669.] 

X.  ACTIONS. 

Continuance  or  revival  of  action  by  or  against 

decedents,  see  Abatement  and  Revival,  ^=» 

73-76. 
Diverse  citizenship  as  ground  of  jurisdiction  of 

federal  court,  see  Courts,  ^s>312. 
Due  process  of  law,  see  Constitutional  Law, 

^==>309. 
Effect  of  death  and  administration  in  general, 

see  Limitation  of  Actions,  <^80-83. 
Right  to  sue  for  causing  death  of  decedent,  see 

Death.    «s»31.  ^ 

Survival  of  actions  bj;  or  against  decedents,  see 

Abatement  and  Revival,  ^s^dO  69. 

9:s>4t2S.   Rights  of  action  against  ezeov- 
tors  or  administrators. 

See  22  Cent  Dig.  Bx.  ft  Ad.  88  1677-1891. 

^=»430.  •— »  Personal    or   representatiTO 
capacity. 

See  22  Cent  Dig.  Bx.  A  Ad.  88  1683-1688. 

One  who,  on  marrying  the  mother  of  a  mi- 
nor, obtains  possession  of  the  minor's  estate,  re- 
duces it  to  money,  mixes  the  proceeds  with  his 


own  funds  and  those  of  the  mother,  deposits 
them  in  bank  to  his  own  pers<»al  credit,  and, 
after  the  death  of  the  minor  and  the  mother, 
continues  such  possession  and  control,  to  the  ex- 
clusion of  the  surviving  administrator  of  the 
minor,  refusing  the  latter's  demand  for  a  sur- 
render of  the  estate,  and  willfully  hindering 
and  obstructing  the  distribution  thereof,  is  lia- 
ble to  such  surviving  administrator  personally 
(and  not  merely  as  administrator  of  his  wife)  for 
the  amount  of  the  minor's  estate  in  his  hands. 
41  P.  529,  7  N.  M.  666,  affirmed.— Harrison  v. 
Perea,  18  S.  Ct.  129,  168  U.  S.  311,  42  L.  Ed. 
478. 

^=»43&.  Parties. 

See  22  Cent  Dig.  Bx.  ft  Ad.  88  1765-1785,  1790;  86 
Cent  Dig.  Mtg.  8  1282;  37  Cent  Dig.  ParUee,  88 
17.   25.   87.  60. 

Legatees  under  a  will  are  not  necessary  par- 
ties defendant  to  a  suit  by  creditors  to  estab- 
lish claims  against  the  estate. — Glover  v.  Pat- 
ten, 17  S.  Ct  411,  165  U.  S.  394,  41  L.  Ed. 
760. 

In  a.  suit  by  the  assignee  of  a  legatee  under 
a  will  against  the  administrators  with  the  will 
annexed  to  set  aside  a  receipt  given  by  such 
legatee  for  his  share,  and  to  establish  his  right 
to  an  interest  in  the  estate,  the  other  legatees 
are  not  necessary  parties.  Decree,  Cowen  v. 
Adams,  78  F.  536,  24  G.  G.  A.  198,  rehearing 
denied  80  F.  448,  25  G.  G.  A.  547,  affirmed.— 
Adams  v.  Cowan,  19  S.  Ct  873,  174  U.  ».  800, 
43  L.  Ed.  1188,  affirmed  on  rehearing,  20  S.  Ct. 
668,  177  U.  S.  471,  44  L.  Ed.  851. 

^=:»453.  Jndsment. 

See  22  Cent  Dig.  Bx.  ft  Ad.  88  1884-1908 ;  80  Cent 
Dig.  Judgm.  8  44a 

Executors,  who  are  also  made  by  the  will 
trustees  for  infant  legatees  of  their  legacies,  so 
long  as  they  hold  the  personal  property  as  part 
of  the  estate  of  the  testator  for  the  payment 
of  debts  or  legacies,  or  as  a  residuum  to  be 
distributed,  hold  it  by  virtue  of  their  office, 
and  are  accountable  for  it  as  executors;  and 
where  they,  being  made  defendants  as  executors 
to  a  suit  to  determine  the  interests  of  distrib- 
utees in  the  residuum  in  their  hands,  appear  as 
such,  and  the  infants  are  also  represented  by 
guanlian,  the  judgment  therein  is  conclusive  on 
the  beneficial  interest  of  the  infants,  as  against 
the  objection  that  the  executors  were  not  before 
the  court  in  their  capacity  as  trustees.— Colt  v. 
Colt,  111  U.  S.  566,  4  S.  Ct.  553,  28  L.  Ed. 
520. 

When  one  is  sued  as  executor,  and  judg- 
ment is  rendered  against  him  as  such,  payable 
out  of  his  own  goods,  which  judgment  is  subse- 
quently reversed  and  is  made  pavable  out  of  the 
estate,  the  judgment  is  res  adjudicata  as  to 
whether  he  is  executor  or  not.— Borer  v.  Chap- 
man, 119  U.  S.  587,  7  S.  Ct  342,  30  L.  Ed. 
532,  affirming  decree  (C.  C.)  Chapman  v.  Borer, 
1  F.  274. 

An  absolute  judgment  against  the  adminis- 
trator of  a  surety  on  the  official  bond  of  a  fed- 
eral official,  rendered  b^  a  federal  court  sitting 
in  Louisiana,  is  not  objectionable  on  the  theory 
that  it  shoula  have  been  against  the  administra- 
tor, payable  only  in  due  course  of  administra- 
tion, since,  if  by  the  law  of  that  state  the 
judgment  is  so  payable,  it  will  be  thus  inter- 
preted and  enforced,  subject  to  the  priority  giv- 
en to  the  federal  government  by  Rev.  St  U.  S. 
;§  3466.  3467  [U.  S.  Comp.  St.  1901,  p.  2314], 
in  the  distribution  of  the  proceeds  of  the  estate 
of  any  person  indebted  to  the  United  States, 
w^hose  estate  is  insufficient  to  pay  all  debts 
against  it.  Judgment  107  F.  376,  46  C.  C.  A. 
354,  affirmed.— Smythe  v.  United  States,  23  S. 
Ct  279,  188  U.  S.  156,  47  L.  Ed.  425. 
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^s^^SS.  Appeal  and  err  or. - 

See  22  Cent.  Dig.  Ex.  &  Ad.  S9  1929-1940;    t  Cent 
Dig.  App.  &  B.  fi  189. 

An  executor  represents  'the  person  of  his 
testator,  and  is  charged  with  the  duty  of  resist- 
ing unfounded  claims  against  his  estate;  hence 
he  may  maintain  a  writ  of  error  to  review  the 
decision  of  the  supreme  court  of  a  state  so  con- 
struing a  statute  of  the  United  States  as  to 
sustain  the  claims  of  creditors  against  the  es- 
tate. Judgment  43  S.  W.  479,  102  Ky.  359, 
19  Ky.  Law  Rep.  1490,  affirmed.— Briggs  v. 
Walker,  19  S.  Ct  1,  171  U.  S.  466,  43  L  Ed. 
243. 

^=>456.   Costa. 
See  22  Gent  Dig.  Ex.  ft  Ad.  88  1941-1967. 

Where  an  administrator  recovers  possession 
of  the  estate  of  his  intestate  from  one  who  has 
wrongfully  converted  it  to  his  own  use,  the 
costs  should  he  charged  against  the  defendant 
personally,  and  not  against  the  fund  recovered. 
—Harrison  v.  Perea,  18  S.  Ct.  129,  168  U.  S. 
311,  42  L.  Ed.  478,  reversing  41  P.  529,  7  N.  M. 
666. 

On  the  recovery  by  an  administrator  of  the 
estate  of  his  intestate  from  one  who  has  wrong- 
fully converted  it,  the  fee  of  his  solicitor  is 
properly  chargeable  against  the  fund  recovered, 
to  an  amount  to  be  fixed  in  the  discretion  of  the 
trial  court.— Id. 


XI.  ACCOUNTING  AND  SETTI^ 

llowai 
ment, 


Allowance  by  court  of  foreign  state,  see  Judg- 
828. 


(A)  DUTY  TO  ACCOUNT. 

^s»462.  Aoting  in  different  eapaeities. 

See  22  Cent   Dig.   Ex.   ft  Ad.   8  19S7. 

Where,  on  the  death  of  a  minor,  his  guard- 
ian is  appointed  as  one  of  his  administrators, 
and  thereafter  continues  to  hold  the  assets  of  his 
estate,  such  continued  holding  is  as  adminis- 
trator, and  not  as  guardian.  His  right  and  duty 
to  account  as  guardian  do  not  aifect  the  title  to 
the  property  on  the  death'  of  the  ward,— Harri- 
son V.  Perea,  18  S.  Ct.  129,  168  U.  S.  311,  42 
L.  Ed.  478. 

(B)  PROCEEDINGS  FOR  ACCOUNTING, 

Jurisdiction  of  Supreme  Court  on  appeal  in  ac- 
tion involving  question  of  due  process  of  law> 
see  Courts,  ^=>385(7). 

^=»460.  Jnrisdietion  of  eonrts. 

See  22  Cent.  Dig.  Ex.  ft  Ad.  88  2000-2009,  2012,  2013. 

The  insanity  of  an  executor  does  not  affect 
the  power  of  the  probate  court  to  require  a 
settlement  of  his  account. — Michigan  Trust  Co. 
V.  Ferry,  33  S.  Ct  550,  228  U.  S.  346,  57  L.  Ed. 
867,  reversing  judgments  175  F.  667.  99  C.  C. 
A.  221,  and  175  F.  681,  99  C.  C.  A.  235. 

^=»472.  Speeial    prooeedins*    to    eompel 
aooonnting. 

See  22  Cent  Dig.  Bx.  ft  Ad.  88  2026-2040. 

Notice  to  an  executor  of  a  petition  to  a 
probate  court  for  an  accounting  is  notice  that 
the  accounting  will  cover  all  nis  accounts  as 
executor,  where  the  jurisdiction  of  the  probate 
court  extends  to  requiring  him  to  account  for 
and  distribute  all  that  comes  into  his  hands. — 
Michigan  Trust  Co.  v.  Ferry.  33  S.  Ct  550, 
228  U.  S.  346,  57  L.  Ed.  867,  reversing  judg- 
ments 175  F.  667,  99  C.  C.  A.  221,  and  175 
F.  681,  99  C.  C.  A.  235. 

(O  CHARGES  AND  CREDITS. 

[No  paragraphs  or  references  in  this  Digest  But 
see  22  Cent.  Dig.  Ex.  ft  Ad.  88  2061-2068.] 


(D)  COMPENSATION. 

Fees  of  consuls  administering  estates^  see  Am- 
bassadors and  Consuls,  ^=>7. 

^^401.  Effect  of  asreements. 

See  22  Cent.  Dig.  Ex.  ft  Ad.  8  2082. 

The  restoration  of  the  assets  of  a  decedent's 
estate  to  the  hands  of  the  administrator,  with 
the  duty  of  distribution,  which  was  effected  by 
an  order  made  on  condition  of  his  filing  a  new 
bond,  did  not  relieve  him  from  his  obligation 
assumed  under  a  ^rior  order,  made  by  consent 
of  all  parties,  which  directed  that  the  assets 
should  remain  under  the  control  of  the  coart, 
and  that  he  should  act  as  administrator  without 
any  allowance  for  commission  or  other  charge 
for  his  services  as  such.  Decree  20  App.  I>.  C. 
134,  affirmed.— Mclntire  v.  Mclntire,  24  S.  Cc 
196»  192  U.  S.  116,  48  L.  Ed.  369. 

^:^405«   Conimissioiis. 

See  22  Cent.  Dig.  Ex.  A  Ad.  88  2089-210<,  2108. 

An  administrator  who  has  obtained  a  de- 
cree for  the  recovery  of  the  estate  of  his  intes- 
tate, against  one  who  has  converted  the  same  to 
his  own  use,  is  entitled  to  his  statutory  com- 
missions upon  the  full  amount  of  the  estate, 
though  the  court  has  found  that  the  person 
against  whom  the  recovery  is  had  is  entitled,  on 
a  distribution  of  the  estate,  to  a  certain  por- 
tion thereof,  and  has  authorized  him  to  retain 
such  portion,  only  paying  over  to  the  adminis- 
trator the  remainder.  Decree  (N.  M.)  41  P. 
529,  reversed.— Harrison  v.  Perea,  18  S.  Ct. 
129,  168  U.  S.  311.  42  L.  Ed.  47a 


(E)  STATING,   SETTLING.  OPENING. 
AND  REVIEW. 

See  22  Cent.  Dig.  Bx.  ft  Ad.  88  2149-22M. 
Proper  mode  of  review,  see  Appeal  and  Error, 

Review  of  final  judgments,  see  Appeal  and  Er- 
ror, 


Zn.  FOREION  AUD  AJXOILUkUY 
MZKISTRATION. 

Jurisdiction  of  federal  courts,  see  Courts, 
311. 


^=>510.  ColleotioB    and    dlspositton    of 
assets. 

See  22  Cent.  Dig.  Bx.  ft  Ad.  86  2310-2322;    t  CenL 
Dig.  Banks,  8  332. 

When  a  debt  due  to  a  deceased  person  is 
voluntarily  paid  by  the  debtor  at  his  own  dom- 
icile in  a  state  in  which  no  administra^jui  has 
been  .  taken  out,  and  in  which  no  creditors  or 
next  of  kin  reside,  to  an  administrator  appoint- 
ed in  another  state,  and  the  sum  paid  is  in- 
ventoried and  accounted  for  by  him  in  that 
state,  the  pavment  is  good  as  against  an  ad- 
ministrator afterwards  appointed  in  the  state  in 
which  the  payment  is  made,  although  that  is  the 
domicile  of  the  deceased. — Wilkins  v.  Ellett, 
108  U.  S.  266,  2  S.  Ct.  641,  27  U  Ed.  Tia 

For  the  purpose  of  founding  administra- 
tion, a  simple-contract  debt  is  assets  where  the 
debtor  resides,  even  if  a  bill  of  exchange  m 
promissory  note  has  been  given  for  it,  and 
without  regard  to  the  place  where  the  bill  or 
note  is  found  or  payable ;  and  the  treasurer  of 
the  finited  States  cannot  be  compelled  by  writ 
of  mandamus  to  pay  to  an  administrator  appoint- 
ed in  the  District  of  Columbia  of  an  inhabitant 
of  one  of  the  states  of  the  Union  the  amount  of 
a  draft  payable  to  the  intestate  at  the  treasury 
out  of  an  appropriation  made  by  congress  and 
held  by  such  administrator. — Wyman  ▼.  United 
States,  109  U.  S.  054,  3  S.  Ct  417.  27  L.  Ed. 
1068. 
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^=»521.  Presentation  and  allowanoe   of 
elalnifl. 

See  22  Cent  Dig.  Ex.  &  Ad.  8S  2326.  2327. 

The  Illinois  statutes  barring  a  claim  against 
an  estate  by  the  omission  to  me  it  within  two 
years,  or  b^  the  settlement  of  the  estate  and 
discharge  ot  the  administrator  (Rev.  St.  1874, 
c.  3,  fi  60,  70,  111),  cannot  affect  the  lighU  of 
a  claimant  who  has  obtained  a  decree,  in  the 
federal  circuit  court  in  Arkansas,  against  an 
administrator  appointed  in  Illinois. — ^Lawrence 
V.  Nelson,  143  U,  S.  215.  12  S.  Ct.  440,  36  L. 
Ed.  130. 

^=»524.  Aotlons  by  foreign  ezeontors  or 
adniinlstrators. 

See  22  Cent  Dig.  Ex.  A  Ad.  8|  2SS0-2S48. 

It  is  well  settled  that  an  executor  or  ad- 
ministrator cannot,  as  such,  maintain  a  suit 
in  one  state  by  virtue  of  letters  granted  in  an- 
other.—Johnson  y.  Powers,  139  U.  S.  156,  11 
S.  Ct  525,  35  L.  Bd.  112. 

In  an  action  by  an  administrator  appointed 
in  Michigan,  in  the  circuit  court  in  New  York, 
as  creditor,  to  set  aside  alleged  fraudulent  con- 
veyances by  his  intestate,  the  allowance  of  his 
claim  against  the  intestate  by  the  commission- 
ers appointed  for  that  purpose  under  How. 
Ann.  St.  Mich.  §f  5888-5906,  is  not  competent 
as  against  these  defendants  to  show  that  he  is 
a  creditor;  for  if  it  be  a  judgment  in  rem  it 
binds  onl^  such  assets  as  are  in  Michigan,  while 
if  it  be  in  personam  it  onlv  binds  the  parties 
and  their  privies,  and  defendants  in  this  action 
are  neither.— Id. 

An  executor  apnointed  in  another  state  may, 
by  the  express  terms  of  the  New  Jersey  stat- 
ute (Acts  1879,  p.  28),  sue  as  such  in  that  state, 
without  obtaining  an  appointment  there,  upon 
filing  the  record  of  his  appointment  as  required 
by  said  statute.— Hayes  v.  Pratt,  147  U.  S.  557, 
13  S.  Ct  503,  37  li.  Ed.  279. 

A  foreign  administrator,  who  has  brought 
an  action  in  Illinois  to  recover  for  the  negligent 
killing  of  his  intestate,  is  not  precluded  from 
filing  a  plea  to  the  jurisdiction  of  the  federal 
dcuit  Court,  to  which  the  action  has  been  re- 
moved, by  the  proviso  to  Hurd's  Rev.  St.  111. 
1905,  c.  3,  f  18,  that  no  nonresident  shall  be  ap- 
i)ointed  or  act  as  administrator. — Patch  v.  Wa- 
bash R.  Co.  28  S.  Ct.  80,  207  U.  S.  277,  52  L. 
£».  204,  12  Ann.  Cas.  518. 

An  executor  who  could  have  maintained  in 
Maryland,  where  the  land  lies,  a  suit  for  the 
gneafic  performance  of  a  contract  for  its  sale, 
can,  under  Code,  D.  C.  {  329  (31  Stat  1242.  c. 
854),  maintain  the  suit  in  the  District  of  Co- 
lumbia if  the  defendant  resides  there.  Decree, 
Griffith  v.  Stewart  (1908)  31  Apn  D.  C.  29, 
affirmed.— Stdwart  v.  Griffith,  30  S.  Ct.  528, 
217  U.  S.  323.  54  I4.  Ed.  782.  19  Ann.  Cas. 
639. 

Xm.   T«TABTT«TTIES  ON  ADBflNISTRA- 

TION  BONDS. 

^s»528.  Property  oorered. 

See  22  Cent  Dig.  Ex.  A  Ad.  S8  2375-2394. 

The  heirs  of  one  K.  sold  his  land  to  H.  on 
his  agreement  to  pay  the  debts  of  K.  Heldt 
that  the  fact  that  the  administrator  of  K.,  who 
was  also  the  executor  of  H.,  wasted  the  estate 
of  H.,  so  that  her  agreement  to  pay  the  debts 
of  K.  could  not  be  enforced,  does  not  impose 
any  liability  on  the  sureties  in  the  administra- 
tor's bond.— Norman  v.  Buckner,  135  U.  S.  500, 
10  S.  Ct.  835,  34  L.  Ed.  252. 

By  the  sale  of  the  land  the  heirs  withdrew 
it  from  the  custody  of  the  administrator,  which 
relieved  him  and  his  sureties  from  liability 
therefor,  and  they  are  not  afjfain  rendered  liable 
by  the  fact  that  the  administrator  afterwards 
acniiires  the  property  in  his  individual  capacity. 
—Id. 


^=»531.  Disoharge  of  sureties. 

See  22  Gent  Dlgl  Ex.  A  Ad.  8S  2406-24S0. 

The  effect  of  the  resignation  and  discharge 
of  one  of  two  administrators^  and  the  appoint- 
ment of  the  remaining  administrator  as  sole 
administrator  under  a  new  bond,  is  to  release 
the  sureties  from  further  liability  on  the  joint 
bond  of  the  two  administrators,  though  Ao  ap- 
plication to  that  end  was  made  on  behalf  of 
such  sureties.— Veach  ▼.  Rice,  131  U.  S.  293.  9 
S.  rt,  730.  33  L.  Bd.  ie3. 

^=:»533.  NeoessitT  of  Aooountinc  and  de» 
fault  by  prinoipal. 

See  22  Cent  Dig.  Bx.  A  Ad.  19  2462-2457,  2600. 

A  decree  of  the  probate  court  in  1864,  find- 
ing that  the  distributee's  share  was  a  certain 
amount,  expressed  in  money,  and  had  been  in- 
vested in  Confederate  bonds,  and  ordering  the 
executor  to  pay  the  amount  in  such  bonds,  was 
not  a  decree  on  which  a  surety  on  the  execu- 
tor's bond  could  be  sued  to  pay  in  lawful  mon- 
ey of  the  United  States.— Alexander  v.  Bryan. 
110  U.  S.  414.  4  S.  Ct  107.  28  L.  Bd.  195. 

^=>537.  AotioBS. 

See  22  Cent  Dig.  Ex.  ft  Ad.  Sfi  2463,  2486-2581. 

In  an  action  by  an  administrator  de  bonis 
non  on  the  bond  of  the  former  administrator, 
who  had  been  removed,  the  failure  of  the  admin- 
istrator  to  comply  with  the  order  of  the  court 
to  pay  over  to  the  administrator  de  bonis  non 
a  balance  found  against  him  on  settlement  of 
his  accounts  was  alleged  as  a  breach.  Defend- 
ant pleaded  that  the  estate  consisted  of  a  claim 
against  the  United  States,  and  that  the  bal- 
ance found  against  the  administrator  was  whol- 
ly for  money  collected  from  the  government, 
and  was^  not  unadministered  assets,  and  that 
the  administrator  de  bonis  non  had  no  claim 
thereon.  Held^  that  the  common-law  rule  that 
the  title  of  an  administrator  de  bonis  non  ex- 
tends only  to  the  unadministered  assets  of  the 
decedent  which  remain  in  specie  is  unchanged 
by  Rev.  St  S§  975-978,  and  that  a  demurrer  to 
the  plea  was  properly  overruled.— United  States 
V.  Walker,  109  U.  S.  258.  3  S.  Ct.  277.  27  L. 
Ed.   927. 

Code  Ala.  1876,  S  3226,  requires  an  action 
against  the  sureties  of  executors  to  be  brought 
within  six  years  after  the  cause  of  action  ac- 
crued; the  time  to  be  computed  from  the  act 
done  or  omitted  by  their  principal  whidi  fixes 
the  liability  of  the  surety.     A   decree  of  tiie 

S rebate  court  in  1864  found  the  amount  of  a 
istributee's  share  in  money,  and  that  it  had 
been  invested  in  Confederate  bonds,  and  or- 
dered the  executor  to  pay  the  amount  in  such 
bonds.  Held,  that  a  failure  of  the  executor  to 
comply  with  the  decree  did  not  fix  the  liability 
of  the  surety,  so  as  to  set  the  statute  of  limita- 
tions in  operation. — Alexander  v.  Bryan.  110 
U.  S.  414,  4  S.  Ct  107,  28  L.  Bd.  195. 

XIV.   EXEOXTTORS  DE  SON  TORT. 

[No  paragraphs  or  references  In  this  Digest    But 
see  22  Cent  Dig.  Ex.  ft  Ad.  §9  2582-2693.] 

EXECUTORY  CONTRACTS. 

See  Contracts. 

Assignment,  see  Assignments.  ^=>17-19. 
Distinguished  from  deed,  see  Deeds,  ^=>G. 

EXEMPLARY  DAMAGES. 

See  Damages.  ^=>92. 

EXEMPLIFICATIONS. 

As  evidence,  see  Evidence,  $=>341-349. 
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EXEMPTIONS. 

Scope-Note. 

[INCLUDES  exemption  from  liability  to  seizure  and  sale,  under  legal  process  for  pay- 
ment of  debts,  of  property  of  debtors,  more  particularly  of  personal  property;  oonstlta- 
tional  and  statutory  provisions  for  such  exemption ;  nature,  grounds,  and  extent  thereof  In 
general :  who  are  entitled  to  benefit  of  sucb  exemptions ;  wliat  articles,  amount,  or  ralue^ 
are  exempt ;  against  what  liabilities  exemption  is  allowed ;  waiver  or  loss  of  light  to  ex- 
emption ;    and  protection  and  enforcement  of  the  right 

[For  related  matters  under  other  topics,  see  oroee*refereneee  after  analysisj 


Analysis. 
I.  Nature  and  Extent. 

(A)  Nature,  Creation,  Duration,  and  E^i^ect  in  Generau 

^=9  2.  What  law  governs. 

3.  Constitutional  and  statutory  provisions. 

(B)  Persons  Entitled. 

[No  paragraphs  or  references  in  this  Digest.    But  see  23  Cent.  Dig. 
SI  13-34.] 

(C)  Property  and  Rights  Exempt. 

^=9  48.  Earnings,  wages,  or  salaries. 
50.  Life  insurance. 
63.  Proceeds  of  exempt  property. 
58.  Property  purchased  with  exempt  money. 

(D)  Liabilities  Enforceable  Against  Exempt  Property. 

[No  paragraphs  or  references  In  this  Digest    But  see  23  Gent  Dig.  Bzemp. 
Si  i»-104.] 

II.  Transfer  or  Incumbrance  of  Exempt  Property. 

[No  paragraplis  or  references  in  thia  Digest    But  see  23  Gent  Dig.  Exempt 
H  10&-111,] 

III.  Waiver  or  Forfeiture. 

IV.  Protection  and  Enforcement  .of  Rights. 

[No  paragraphs  or  references  in  this  Digest    But  see  23  Gent  Dig.  BSxemp^ 
SS  12&-181.1 

Cross-References. 


See  Homestead. 

Gongressmen   from   arrest,  see   United    States, 

^s>12. 
Equal    protection    of    law,    see    Gonstitational 

Law,  €=>230. 
From  assesBments,  or  taxation,  see — 

Internal  Revenue,  ^s>2. 

Leyees,   ^=>24. 

Licenses,  ^=»19. 

Municipal   Corporations,  ^=»434,  967. 

Taxation,  «=»192-261,  871-876. 


From  being  sued,  see  United  States,  4=»125. 
From  liability,  see — 

Carriers,  <&=>148-163,  180,  218,  307,  405. 

Shipping,   «=s>135-142. 

Telegraphs  and  Telephones,  ^=:»54. 
From  prosecution   to  one _  furnishing  eTideoce. 

see  CTriminal  Law, 


From  requirement  of  security  on  appeal  or 
other  proceeding  for  review,  see  Appeal  and 
B}rror,  49==>374. 

Of  bankrupt,  see  Bankruptcy,  ^=»304-309. 


Z.  If  ATUBE  AMB  EXTEHT. 

(A)  NATURE,  CREATION,  DURATION, 
AND  EFFECT  IN  GENERAL. 

^s»2.  What  law  governs. 

See  2S  Cent.  Dig.  Exemp.  {  2. 

Exemptions  relate  only  to  the  remedy,  and 
the  right  to  an  exemption  is  subject  to  the  law 
of  the  forum.— Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Sturm,  10  S.  Gt.  797.  174  U.  S.  710,  43  L.  Ed. 
1144,  reversing  judgment,  51  P.  1100,  58  Kan.. 
^18. 


^=93.  CoBstitutioiLal  aad  stattttoiy 
▼isioiis. 

See  28  Cent   Dig.   Exemp.  8S  2,  S. 

The  exemption  of  the  proceeds  or  availfl  of 
life  insurance  from  all  liability  for  any  deM, 
which  is  made  by  Laws  Wash.  1805,  p<.»  336» 
and  Laws  Wash.  1887,  p.  70,  was  not  fori»id- 
den  by  the  provision  of  the  GonstitutioD  of  that 
state  that  tne  Legislature  "shaU  protect  hj  law 
from  forced  sale  a  certain  portion  of  the  home- 
stead and  other  property  of  all  heads  of  fam- 
ilies.'* Judgment,  In  re  Holden,  113  F.  141,  51 
C.  G.  A.  97,  reyersed.— Holden  v.  Stratton*  25 
S.  Ct.  656,  198  U.  8.  202,  49  L.  Ed.  101& 
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Exemption  of  seamen's  wages  from  attach- 
ment under  Act  June  7,  1872.  (  61,  re-enacted 
as  Rev.  St.  |  4536  (Comp.  St.  1913,  %  8325).  was 
repealed  as  to  seamen  in  the  coastwise  trade  by 
Act  June  9,  1874.— Inter-Island  Steam  Nav.  Co. 
V.  Byrne,  36  S.  Ct.  132,  239  U.  S.  459,  60  L. 
Ed.  382. 

(B)  PERSONS  ENTITLED. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  23  Cent.  Dig.  Bzemp.  8§  13-84.] 

(C)  PROPERTY    AND   RIGHTS    EXEMPT. 

^s»48.  Earnings,  wages,  or  salaries. 

See  28  Cent.  Dig.  Bxemp.  H  64-71. 

Seamen's  wages  are  protected  from  sei- 
Bure  after  judgment  by  attachment  or  proceed- 
ings in  aid  of  execution  by  the  provisions  of  Rev. 
St.  U.  S.  S  4636  (U.  S.  Comp.  St.  1901,  p.  3082), 
that  no  wages  due  or  aocming  to  any  seaman 
shall  be  subject  to  attadiment  or  arrestment 
from  any  court,  and  declaring  that  payment  of 
wages  to  seamen  shall  be  valid  notwithstanding 
any  previous  sale  or  assignment  or  any  attach- 
ment, incumbrance,  or  arrestment,  and  that  no 
assignment  or  sale  of  wages,  made  prior  to  the 
accruing  thereof,  shall  be  binding,  except  cer- 
tain authorized  advance  securities,  when  con- 
strued in  the  light  of  other  provisions  of  the 
same  title,  enacted  to  secure  to  the  seaman  his 
remedy  in  admiralty  for  the  recovery  of  his 
wages  by  condemnation  of  the  ship. — ^Wilder  ▼. 
Inter-Island  Steam  Nav.  Ck>.,  29  S.  Ct.  58,  211 
r.  S.  239,  53  L.  Ed.  164,  15  Ann.  Cas.  127. 

^s»50.  Iiife  insnraaee. 

See  28  Cent.  Dig.  Bxemp.  {  76. 

The  general  exemption  from  liability  for 
debt  of  the  proceeds  or  avails  of  all  life  insur- 
ance, which  is  made  by  Laws  Wash.  1895,  p. 
336,  and  Laws  Wash.  1897,  p.  70,  includes 
two  policies  of  life  insurance,  both  payable  to 
the  wife  of  the  insured  in  the  event  of  her  sur- 
viving her  husband,  otherwise  to  his  estate  or 
assigns,  and  one  of  which  the  husband,  if  sur- 
viving the  designated  period,  may  surrender  and 
recover  its  full  cash  value.  Judgment,  In  re 
Holden,  113  F.  141,  51  C.  C.  A.  97,  reversed.— 
Holden  v.  Stratton,  25  S.  Ct  666,  198  U.  S. 
202,  49  L.  Ed.  1018. 

^=953.  Proceeds  of  exenipt  property. 

See  23  Cent.  Dig.  Ezemp.  Si  7(U80. 


or  to  become  due  to  any  pensioner  shall  be  liable 
to  attachment,  levy  or  seizure,  whether  the 
same  remains  with  the  pension  office  or  any 
officer  or  agent  thereof,  but  shall  inure  wholly 
to  the  benefit  of  such  pensioner,  since  the  ex- 
emption provided  by  tluit  section  protects  the 
fund  only  while  in  the  course  of  transmission 
to  the  pensioner. — Mcintosh  v.  Aubrey,  22  S. 
Ct.  661,  185  U.  S.  122,  46  L.  Ed.  834. 

(D)  LIABILITIES  ENFORCEABLE 
AQAINST  EXEMPT  PROP- 
ERTY. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  23  Cent.  Dig.  Bxemp.  SS  88-104.] 

n.  TRANSFER  OB  HTCUMBRANOE 
OF  EXEMPT  PBOPERTT. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  23  Cent,  Pig.  Bzemp.  U  106«111.] 

HI.  WAIVEB'OB  FOBFEITUBJB. 

See  23  Cent.  Dig.  E^zemp.  §8  112-128. 
By  bankrupt,  see  Bankruptcy, 


—  Property  pvreluised  with  •z-> 
empt  money. 

See  23  Cent.  Dig.  Bxemp.   8  30. 

Real  estate  purchased  by  a  pensioner  of 
the  United  States  government  with  pension 
money  is  not  exempted  from  seizure  and  sale 
on  execution,  by  Rev  St.  f  4747  [U.  S.  Comp. 
St.  1901,  p.  3279],  declaring  that  no  money  due 


IV.  PROTECTION    AND    ENFORCE- 
MENT OF  RIGHTS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  23  Cent  Dig.  Bzemp.  S8  129-lSL] 


EXHIBITIONS. 

See  nieaten  and  Shows. 

EXPENDITURES. 

See  Mines  and  Minerals,  ^=»23. 
Permitting  expenditure  as  ground  of  estoppel  in 
pais,  see  Estoppel,  ^s»93. 

EXPENSES. 

Interstate  commerce  commission,  see  Qommerce, 
^=»84. 

Municipal  corporations,  see  Municipal  Corpora- 
tions, ^=»25S. 

EXPERIMENTS. 

At  trial,  see  Criminal  Law,  ^s»650. 

EXPERT  TESTIMONY. 

See- 
Criminal   Law,    «cs>46a-489. 
Evidence,  «=»50e-523,  536-556,  563-1566,  569- 
671. 


Tlila  IMceat  Is  compiled  on  the  Key-Nmnber  System.   For  ezplanatloA,  see  pace  iii. 


EXPLOSIVES. 


Scope-Note, 

flNCLUDES  regulation  of  manufacture,  dealing  in,  and  use  of  explosive  subBtanceSb 
and  liabilities  for  injuries  therefrom  caused  by  negligence. 

[For  related  matters  under  other  topics,  see  cross- references  after  analysisj 

Analysis, 

«=»2.  Statutory  and  municipal  regulation  in  general, 
6.  Injuries  from  accidental  explosions. 
9.  Illegal  or  negligent  sale. 

Cross-References. 


Blasting  levee  in  emergency  as  taking  property 
for  public  use,  see  Eminent  Domain,  ^=»2. 

Conditions  in  insurance  policies  against  Iseeping 
explosives  on  premises,  see  Insurance,  ^=»326. 

Equal  protection  of  laws,  see  Constitutional 
Law,  ^s>240. 


Explosion  as  risk  within  insurance  policy,  see 

Ins,urance,  ^=»422. 
Interstate  commerce  regulations,  see  Commerce, 

Partial  invalidity  of  statute,  see  Statutes, 
64. 


^=»2.   StAtutory   and   mnnioipal   resvla^ 
tioB  in  generAl. 

See  28  Cent.  Dig.  Bzplos.  i  L 

The  exclusion  from  the  territory  by  Sess. 
Laws  Okl.  1899,  p.  187,  c.  21,  |  2,  of  illumi- 
nating fluids  which  have  a  specific  gravity  above 
46  degrees  Baume,  is  within  the  police  power 
of  the  territory,  although  some  oils  may  thus  be 
excluded  which  are  as  safe  for  use  as  those 
which  comply  with  the  statutory  standard. 
Judgment  (1907)  89  P.  212^  18  Okl.  107,  af- 
firmed.—Waters-Pierce  Oil  Co.  V.  Deselms,  29 
S.   Ct.   270,  212  U.   S.  159,  53  L.  Ed.  453. 

The  plain  purpose  pf  the  oil  inspection  pro- 
visions of  Sess.  Laws  Okl.  1899,  p.  187,  c.  21, 
§  2,  is  to  permit  the  use  of  illummating  fluids 
which,  when  tested  by  the  Baume  hydrometer, 
indicate  at  least  46  degrees  specific  gravity,  and 
to  exclude  all  oils  of  a  lighter  character,  al- 
though the  language  of  the  statute,  that  all  il- 
luminating fluids  shall  be  branded  ''rejected" 
which  **have  not  a  specific  gravitv  of  not  less 
than  46  degrees  Baume,"  is  somewhat  confusing 
from  the  use  of  the  two  negatives,  and  from 
the  fact  that  the  Baume  scale  is  to  be  read  in- 
versely.—Id. 


^^6.  Injuries    from    aoeidental    ezpli 
sions. 

See  23  Gent.  Dig.  Bzplos.  i§  S-7. 


—  niesal  or  negliseiit  sale. 

See  23  Cent.  Dig.  Bxplos.  {  6. 

The  sale  by  an  oil  company  to  a  retail 
dealer  as  coal  oil,  in  violation  of  statute,  of  an 
explosive  mixture  of  coal  oil  and  gasoline,  with 
the  expectation  that  it  would  be  retailed  to  the 
public  for  domestic  use  as  coal  oil,  is  the  proxi- 
mate cause  of  an  accident  from  its  use  by  a 
consumer  in  the  ordinary  manner;  the  con- 
sumer and  retailer  being  ignorant  of  its  charac- 
ter. Judgment  (1907)  89  P.  212,  18  OkL  107, 
affirmed.— Waters-Pierce  Oil  Co.  v.  Deselms,  29 
S.  .Ct.  270.  212  U.  S.  159,  53  L.  Ed.  453. 

The  absence  of  contractual  relation  between 
an  oil  company  and  a  private  consumer  does 
not  relieve  the  company  from  liability  for  in- 
jury to  the  latter  in  using,  in  the  customary 
manner,  a  fluid  which  he  and  his  vendor  sup- 
posed was  coal  oil,  but  which  the  company, 
knowing  that  it  contained  gasoline,  sold  to  sudi 
vendor  as  coal  oil  in  violation  of  statute,  and 
with  the  expectation  that  it  would  be  retailed 
to  the  public  for  domestic  use  as  such.— Id. 


EXPORTS. 

Tax  on,  see  Commerce,  ^=»77. 

EX  POST  FACTO  LAWS. 

Constitutional  restrictions,  see  Constitutional 
Law,  <8=»197-203. 

EXPRESS  COMPANIES. 

See — 
Carriers,  «=>32,  38. 
Commerce,  ^=»33,  69. 
Taxation,  ^s>45. 

Due  process  of  law,  see  Constitutional  Law, 
«=»280,  283. 

Equal  protection  of  laws,  see  Constitutional 
Law,  ^=:>229. 

Gross  earnings  tax,  partial  invalidity  of  stat- 
ute imposing,  see  Statutes,  ^=»64. 

[Sup.Ct.Dlg. 


Liability  to  consignor  of  intoxicatinf^  liquors 
seized  and  destroyed  under  default  judgment 
rendered  in  another  state,  see  Judgment,  ^=> 
825. 

Taxation  of  property  in  interstate  commercew 
see  Commerce,  ^=»72,  73. 

EXPRESS  TRUSTS. 

See  Tnuts,  «s»3-61,  140. 

EXPROPRIATION. 

See  Ehninent  Domain. 

EXPULSION. 

Chinese,  see  Aliens,  ^s»30-<32. 
Members  of  mutual  benefit  insurance  associt* 
tions,  see  Insurance,  ^=»74^750. 
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EXTENSION. 

Lease,  see  Landlord  and  Tenant,  ^=»S7. 

Street  railway  franchise,  see  Street  Railroads, 

<d=>28. 
Time,  see — 

Appeal  and  Error,  «=s>352,  353,  459,  624. 

Bills  and  Notes,  ^=»137. 

Contracts,  ^=s>242. 


Time,  see — 
Exceptions,  Bill  of,  ^=»40. 
Executors   and   Administrators,   ^=>225. 
Mechanics'  Liens,  ^s»210. 
Principal  and   Surety,   ^s>103-105. 

EXTINGUISHMENT. 

Mort^rag^,  see  Chattel  Mortgages,  ^=»240. 


EXTORTION. 

Scope-Note. 

[INCLUDES  obtaining  or  attempting  to  obtain  from  another,  under  color  of  official 
or  other  right,  money  or  other  property,  more  particularly  by  the  taking  or  claiming,  by 
a  public  officer,  of  illegal  or  excessive  fees  or  compensation  for  official  services,  and  acts 
of  oppression  or  other  injuries  to  person,  property,  or  rights,  committed  by  such  officer 
under  color  of  official  authority;  nature  and  elements  of  the  crimes  of  extortion  under 
color  of  office  or  right,  oppression,  etc. ;  nature  and  extent  of  criminal  responsibility  there- 
for ;   and  prosecution  and  punishment  of  such  acts  as  public  offenses. 

[For  related  matters  under  other  topics,  see  oroes- references  after  analysis.] 


10.  Persons  liable. 
16.  Evidence. 


Analysis. 


Cross-References. 


See  False  Personation. 

Argument  of  counsel,  see  Criminal  Law, 
722. 


Consolidation  of  indictment,  see  Criminal  Law, 

<©=»619. 
Jurisdiction  of  courts,  see  Criminal  Law, 

95. 


^s»10.  Persona  liable. 

See  23  Cent.  Dig.   Extort,  fi  10. 

A  Chinese  inspector,  appointed  by  the  treas- 
ury department  to  assist  the  collector  of  a  port 
in  enforcing  the  Chinese  exclusion  laws,  is  not 
a  person  acting  under  authority  of  any  "reve- 
nue" or  "customs'*  law,  within  the  meaning  of 
Rev.  St  §  3169,  or  of  the  act  of  February  8, 
1875,  i  23,  so  as  to  be  subject  to  indictment 
thereunder  for  extorting  money  under  color  of 
his  office.— Williams  v.  United  States,  18  S.  Ct 
92,  168  U.  S.  382,  42  L.  Ed.  509. 

A  Chinese  inspector  may  be  prosecuted  for 
extorting  mcmey  under  color  of  his  office,  under 
Rev.  St.  §  5481,  which  provides  for  the  punish- 
ment of  "every  officer  of  the  United  States"  who 
is  guilty  of  extortion,  etc.,  except  those  officers 
and  agents  otherwise  specially  provided  for. — Id. 

^s>15.  ETidenoe. 

See  23  Cent.   Dig.  E^xtort.  S  14. 


On  the  trial  of  an  indictment  for  extorting 
money  under  color  of  office,  held^  that  it  was 
error  to  admit  in  evidence  for  the  prosecution 
an  affidavit  made  by  the  defendant  in  a  divorce 
suit,  tending  to  show  his  financial  condition  at 
the  time  he  entered  upon  the  duties  of  his  office, 
and,  in  connection  therewith,  a  bank  book  show- 
ing deposits  of  various  sums  (in  excess  of  his 
salary)  made  by  him  during  several  months  com- 
prehending the  time  in  which  the  offense  was 
laid,  where  there  was  no  correspondence  be- 
tween the  sums  alleged  to  have  been  extorted 
and  any  of  the  items  of  deposit,  and  no  evidence 
to  connect  the  same  with  the  alleged  offenses. — 
Williams  v.  United  States,  18  S.  Ct  92,  168  U. 
S.  382,  42  L.  Ed.  509. 


EXTRA  COMPENSATION. 

See  District  and  Prosecuting  Attorneys,  ^=»6. 


This  Disest  is  eompiled  on  the  Key-Nmnher  System.   For  ezplaiiAtioii*  see  pase  iii. 


EXTRADITION. 

Scope-Note, 

[INCLUDES  delivery,  by  one  country  or  state  to  another,  of  persons  charged  with 
the  commission  of  crime  within  the  Jurisdiction  of  such  other  country  or  state,  either  as 
matter  of  comity  or  under  provisions  of  treaties,  constitutions,  or  other  compacts;  nature 
and  scope  of  the  remedy  In  general ;  constitutional  treaty,  and  statutory  provisions  relat- 
ing thereto;  In  what  cases,  and  as  to  what  persons,  and  for  what  offenses  extradition  Is 
allowed;  Jurisdiction  over  and  proceedings  to  obtain  extradition;  Issuance,  requisites, 
and  validity  of  demands,  requisitions,  warrants,  etc.;  arrest  and  delivery  of  persons  ac- 
cused; their  rights  and  liabilities  after  extradition;  review  of  proceedings;  and  costs 
and  expenses  of  such  proceedings. 

[For  related  matters  under  other  topics,  see  crocc-refereneec  after  analysisj 

Analysis. 
I.  IntemationaL 

2.  Treaties. 

4.  Authority  and  duty  to  demand  or  deliver  persons  accused. 

5.  Offenses  ground  for  extradition. 
8.  Proceedings  for  extradition  to  foreign  country. 


9. 
10. 
11. 
13. 
14. 
17. 


In  general. 

Preliminary  demand  and  executive  warrant. 

Complaint. 

Arrest  and  bail. 

Examination  and  determination. 

Review  of  proceedings. 


19.  Rights  and  liabilities  of  accused  after  extradition. 

II.  Interstate. 

«=»  23.  Authority  and  duty  to  demand  or  deliver  persons  accused. 

24.  In  general. 

25.  From  or  to  the  territories. 

27.  Offenses  ground  for  extradition. 
2^.  Persons  subject  to  extradition. 

29.  — - —  Persons  charged  with  crime. 

30.  Fugitives  from  justice. 

32.  Indictment  or  affidavit  charging  offense. 

34.  Requisition  and  accompanying  documents. 

35.  Application  for  arrest  and  proceedings  thereon. 
88.  Agents  to  receive  delivery. 

39.  Examination,  determination,  and  review  of  proceedings, 
41.  Rights  and  liabilities  of  accused  after  extradition. 

Cross-References. 
Release  on  habeas  corpus,  see  Habeas  Corpus,   ^=»19,  21,  30,  45,  76v  85,  92,  108. 


X.  INTERNATIONAL. 

« 

Delegation   of  legislative  power,  see  Ck>iistitu 

tional  Law,  ^^1. 
Due  process  of  law,  see  Constitutional  Law, 

261, 


Treaties. 

See  23  Cent.   Dis.   Bztrad.  i  t. 

The  treaties  of  extradition  to  which  the 
United  States  are  parties  do  not  guaranty  a 
fugitive  from  the  justice  of  one  of  the  coun- 
tries an  asylum  in  the  other.  They  only  make 
provision  that  for  certain  crimes  he  shall  be  de- 
prived of  that  asylum,  and  surrendered  to  jus* 
tice,  and  they  prescribe  the  mode  in  which  this 


shall  be  done.— Ker  v.  People  of  State  of  Ill- 
inois, 119  U.  S.  436,  7  S.  Ct  225.  30  L.  Ed. 
421. 

There  is  no  principle  of  international  law 
by  which  citizens  of  a  country  are  excepted 
from  an  extradition  convention  for  surrender  of 
"persons,**  where  no  such  exception  was  made 
in  the  treaty.— Charlton  v.  Kelly.  83  S.  Ct. 
945,  229  U.  S.  447,  57  U  Ed.  1274,  46  L.  R  A. 
(N.  S.)  397,  affirming  decree  (C.  C.)  Ex  parte 
Charlton,  185  F-  880. 

Citizens  of  country  of  asylum  are  "persons,** 
within  the  treaty  of  March  23,  1868,  with  Italy, 
in  which  the  two  countries  agreed  to  deUver  up 
all  persons  convicted  or  charged  with  any  of  thi 
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crimes  specified,  committed  within  the  jurisdic- 
tion of  one  of  the  contracting  parties.— Id, 

Executive  recognition  of  the  obligation  of 
tiie  United  States  to  surrender  its  own  citizens 
under  the  extradition  treaty,  with  Italy  of 
March  23,  1868,  and  the  supplemental  treaty  of 
1884,  notwithstanding  refusal  of  the  Italian 
government  to  surrender  fugitives  of  Italian 
nationality  committing  crimes  in  the  United 
States,  is  a  waiver  of  the  breach,  if  any.— Id. 

^==>4.  Authority  and  doty  to  demand  or 
deliver  persons  aoenaed. 

See  23  Cent.  Dig.   Extrad.  IS  4,  5. 

Cuba  is  foreign  territory,  within  Act  Gong. 
June  6»  1900,  c.  703,  31  Stat.  656  [U.  S.  Comp. 
St.  IJMil,  p.  3591J  amending  Rev.  St,  U.  S.  § 
5270,  so  as  to  provide  for  extradition  of  per- 
sons violating  laws  of  foreign  territory  occupied 
by  or  under  the  control  of  the  United  States, 
notwithstanding  the  fact  that  the  island  is  un- 
der a  military  government  appointed  by  and 
representing  the  president  of  the  United  States 
in  the  work  of  assisting  the  inhabitants  of  that 
island  to  establish  a  government  of  theis  own. — 
Neely  v.  Henkel,  21  S.  Ct  302,  180  U.  S.  109, 
45  Ix  Ed.  448,  affirming  judgment  In  re  Neely 
(C.  C.)  103  F.  631 ;  Neely  v.  Henkel,  21  S.  Ct. 
308,  180  U.  S.  126,  45  U  Ed.  457,  affirming 
judgment  (C.  C.)  103  F.  626. 

^=:>5.   Offenses  sronnd  for  extradition* 

See  28  Cent  Dig.  Extrad.  i|  6,  7. 

A  person  arrested  on  complaint  of  a  consu' 
lar  agent  for  the  crime  of  forgery  alleged  to 
have  been  committed  in  Mexico  is  not  entitled 
to  be  discharged  on  habeas  corpus  where  the  un- 
disputed evidence  shows  that  petitioner,  know- 
ing of  the  future  engagement  of  a  theatrical 
company  in  the  city  of  Mexico,  falsely  repre- 
sented himself  to  be  its  agent,  printed  and  sold 
tickets  of  admittance,  and  then  escaped  with 
the  money,  as  the  treaty  with  Mexico  (12  Stat. 
1199,  art.  1)  provides  for  the  surrender  of  fugi- 
tives if  the  evidence  would  justify  committal  for 
trial  if  the  crime  had  been  committed  in  the 
country  where  the  fugitive  was  apprehended, 
and  forgery  may  be  committed  by  printing  as 
well  as  writing  instruments  purporting  to  be 
the  act  of  another. — Benson  v.  McMahon,  127 
U.  S.  457,  8  S.  Ct.  1240,  32  L.  Ed.  234. 

Under  Rev.  St.  $  5270,  a  United  States  cir- 
cuit court  commissioner  has  jurisdiction  to  hear 
a  complaint  for  forgery,  made'  by  a  Mexican 
consul  against  a  fugitive  from  that  country, 
and,  if  he  deems  the  evidence  sufficient  to  sus- 
tain the  charge,  to  commit  the  accused  until  a 
warrant  for  his  surrender  be  issued,  as  forgery 
is  one  of  the  crimes  enumerated  in  the  extradi- 
tion treaty  with  Mexico  (12  Stat.  1199).— Id. 

A  band  of  over  100  men  crossed  from  Texas 
into  Mexico  and  attacked  about  40  Mexican 
soldiers,  killing  fmd  wounding  some  of  them, 
burning  their  barracks,  and  taking  away  their 
horses  and  equipments.  The  same  band  vio- 
lently assaulted  private  citizens,  taking  their 
horses,  and  burning  houses,  and  extorted  small 
sums  of  money  from  the  women,  and  appropriat- 
ed clothes  and  provisions.  The  members  of  the 
band,  who  were  without  uniform  or  flag^  but 
had  red  bands  on  their  hats,  remained  in  l£exico 
about  6  hours,  and  then  recrossed.  There  was 
evidence,  on  the  other  side,  that  tiiere  had  been 
on  that  border  a  revolutionary  movement  direct- 
ed against  the  Mexican  government  the  year  be- 
fore, and  that  the  aim  and  purpose  of  the  ex- 
pedition in  question  was  the  same.  Held,  that 
the  magistrate  was  justified  in  finding  that  the 
offense  was  not  "of  a  purely  political  character," 
within  the  meaning  of  the  extradition  treaty 
with  Mexico.— Omelas  v.  Ruiz,  161  U.  S.  502, 
16  S.  Ct.  689,  40  Ia  Ed.  737. 

A  violation  of  a  law  of  the  German  empire 
against  crime,  such  as  forgery,  is  an  offense  ex- 


traditable under  the  treaty  of  the  United  States 
with  Prussia,  when  such  offense  is  committed 
in  Prussia,  and  such  law  is  recognized  and  en- 
forced in  that  kingdom  as  its  law  on  that  sub- 
ject.—Terlinden  V.  Ames,  22  S.  Ct  484,  184  U. 
S,  270,  46  L.  Ed.  534. 

Absolute  identity  of  statutes  in  Great  Brit- 
ain and  the  United  States  defining  the  offense 
of  fraud  by  a  corporate  director  is  not  necessa- 
ry to  make  such  offense  "criminal  by  the  laws 
of  both  countries,"  within  the  meaning  of  the 

S revisions  of  article  1  of  the  treaty  with  Great 
tritain  of  1889  (26  Stat.  1508),  defining  extra- 
ditable crimes.  It  is  sufficient  if  the  essential 
character  of  the  transaction  is  the  same  and  is 
made  criminal  by  both  statutes. — Wright  v. 
Henkel,  23  S.  Ct.  781,  190  U.  S.  40,  47  L.  Ed. 
948,  affinning  order  (0.  C.)  In  re  Wright,  123  F. 
463. 

A  fugitive  from  the  justice  of  Great  Brit- 
ain, charged  with  the  commission  of  fraudulent 
acts  as  a  corporate  director,  which  are  made 
criminal  by  the  laws  of  that  country  and  by  the 
laws  of  the  state  of  the  United  States  in  which 
the  fugitive  is  found,  is  extraditable  under  the 
treaty  with  Great  Britain  of  1889,  art  1,-  in- 
cluding, among  other  extraditable  crimes,  fraud 
by  a  corporate  director  "made  criminal  by  the 
laws  of  both  countries." — Id. 

^=:>8«  ProeeedinK*     for     ontradition     to 
foreign  oonntry. 

Bee  28  Cent  Dig.  Bxtrad.  S9  9-20. 


— —  In  general. 

See  23  Cent.  Dig.  Extrad.  88  9>  10* 

A  United  States  commissioner  was  not  with- 
out jurisdiction  over  extradition  proceedings  be- 
cause, at  the  time  the  warrant  of  arrest  was 
issuea,  he  had  not  been  specially  designated  to 
act  in  such  proceedings,  as  required  by  Rev. 
St.  U.  S.  i  5270  [U.  S.  Comp.  St  1901,  p. 
3591],  where  he  did  not  assume  to  act  therein 
until  after  he  was  so  specially  designated.  Judg- 
ment (C.  C.)  In  re  Grin,  112  F.  790,  affirmed.— 
Grin  v.  Shine,  23  S.  Ct  98,  187  U.  S.  181,  47 
L.  Ed.  130. 


— —  Preliminary  dentand  and  ez- 
•ontiTO  warrant. 

See  23  Cent  Dig.  Bxtrad.  8  U- 

The  initiative  of  proceedings  for  the  extra- 
dition of  an  alleged  criminal  does  not  neces- 
sarily rest  on  a  requisition  by  the  foreign  gov- 
ernment, but  may  be  commenced  by  the  arrest 
of  the  person  charged,  under  a  warrant  issued 
by  a  United  States  commissioner  on  complaint 
of  a  foreign  consul. — Benson  v.  McMahon,  127 
U.  S.  457,  8  S.  Ct.  1240,  32  U  Ed.  234. 

No  preliminary  requisition  from  the  de- 
manding government  is  essential  to  the  jurisdic- 
tion of  a  United  States  commissioner,  under 
Rev.  St.  U.  S.  §  5270  [U.  S.  Comp.  St  1901, 
p.  3591],  over  extradition  proceedings.  Judg- 
ment (C.  C.)  In  re  Grin,  112  P.  790,  affirmed.— 
Grin  V.  Shine,  23  S.  Ct  98,  187  U.  S.  181,  47 
L.  Ed.  130. 

The  requirement  in  the  supplemental  treaty 
of  1884  with  Italy,  following  provisions  for  ar- 
rest on  a  certificate  from  the  Secretary  of  State 
that  a  requisition  has  been  made,  and  for  re- 
mand of  accused  until  formal  demand,  should  be 
made  supported  by  evidence  that  if  the  requisi- 
tion, with  the  evidence,  shall  not  be  made  with- 
in 40  days  from  the  arrest,  the  accused  should 
be  set  at  liberty,  does  not  require  formal  de- 
mand to  be  proved  in  the  preliminary  proceed- 
ings within  40  days  after  arrest,  in  view  of  Rev. 
St  ;  5270  (U.  S.  Comp.  St  1901,  p.  3591),  au- 
thorizing the  committing  magistrate,  on  com- 
plaint charging  one  of  the  crimes  named  in  the 
treaty,  to  issue  a  warrant  of  arrest,  to  hear  the 
evidence  and   commit  accused  to  jail,   and  to 
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certify  his  conclusions  to  the  Secretary  of  State, 
who,  under  sections  5272,  5273  (pages  3595, 
3596),  may  issue  his  warrant  for  the  surrender 
of  the  accused  on  proper  requisition. — Charlton 
V.  Kelly,  33  S.  Ct.  945,  229  U.  S.  447,  57  L.  Ed. 
1274,  46  L.  R,  A.  (N.  S.)  397,  affirming  judg- 
ment (C.  C.)  Ex  parte  Charlton,  185  F.  880. 

^=»11.  «^  Complaint. 

See   23   Cent.   Dig.   Extrad.   9   12;    48   Cent   Dig. 
Sheriffs,  {  340. 

A  complaint  fin  extradition  proceedings, 
sworn  to  before  a  United  States  commissioner 
authorized  generally  to  take  affidavits,  but  not 
specially  designated  to  act  in  extradition  pro- 
ceedings, is  sufficient  under  Rev.  St.  U.  S.  § 
5270  [U.  S.  Comp.  St  1901,  p^  3591],  which 
only  requires  that  the  warrant  of  arrest  in  such 
proceedings  shall  issue  upoh  complaint  made 
under  oath.  Judgment  (C.  C.)  In  re  Grin,  112 
F.  790,  affirmed.— Grin  v.  Shine,  23  S.  Ct.  98, 
187  U.  S.  181,  47  L.  Ed.  130. 

The  omission  of  the  word  "fraudulently" 
from  a  complaint  in  extradition  proceedings 
chai^ging  embezzlement  does  not  render  such 
complaint  defective,  where  it  alleges  that  the 
accused  "wrongfully,  unlawfully,  and  felonious- 
ly" appropriated  the  property. — ^Id. 

A  complaint  in  extradition  proceedings  does 
not  insufficiently  charge  the  crime  of  embezzle- 
ment, as  defined  in  Pen.  Code  Cal.  §  508,  be- 
cause it  alleges  that  the  money  embezzled  was 
intrusted  to  and  received  by  the  accused  ''in 
his  capacity  as  clerk,"  instead  of  charging,  in 
the  language  of  that  section,  that  such  money 
came  into  his  control  or  care  "by  virtue  of  his 
employment  as  such  clerk."— Id. 

A  sufficient  showing  that  one  accused,  in 
extradition  proceedings,  of  the  crime  of  embez- 
zlementj  had  the  care  and  control  of  the  proper- 
ty within  the  meaning  of  Pen.  Code  Cal.  §  508, 
defining  that  crime,  is  made  by  a  complaint 
which  charges  him  with  having  converted  to  his 
own  use  the  proceeds  of  a  check  after  having 
cashed  it  at  a  bank  to  which  he  had  taken  it  in 
accordance  with  his  employer's  instructions  to 
draw  the  money  and  take  it  to  a  railroad  sta- 
tion, to  be  forwarded  to  another  city. — ^Id. 

To  give  jurisdiction  to  a  United  States  Com- 
missioner of  a  proceeding  to  extradite  a  fugitive 
from  the  justice  of  a  foreign  state,  the  record  of 
proceedings  before  the  foreign  court^  and  the 
depositions  of  witnesses  therein  contained,  upon 
which  the  extradition  proceeding  is  based,  need 
not  be  attached  to  the  complaint,  if  they  arc  in 
the  custody  and  keeping  of  the  one  making  the 
complaint,  and  the  ^commissioner  is  possessed  of 
the  information  which  they  contain,  which  is 
sufficient  to  satisfy  him  that  the  proceeding  is 
based  upon  reail  grounds.  Order,  Ex  parte 
Yordi  (D.  C.)  166  F.  921,  affirmed.— Yordi  v. 
Nolte,  30  S.  Ct.  90,  215  U.  S.  227,  54  L.  Ed. 
170. 

G?he  irregularity,  if  any,  in  making  a  com- 
plaint in  extradition  proceedings  on  informa- 
tion and  belief,  without  attaching  thereto  the 
record  of  the  foreign  court  which  is  the  basis 
of  the  proceeding,  is  cured  by  the  production  at 
the  hearing  of  such  record,  which  is  sufficient  to 
justify  the  detention  of  the  accused. — Id. 

Where  the  consul  of  Mexico  when  making  a 
complaint  charging  petitioner,  who  was  a  fugi- 
tive from  justice  of  that  republic,  with  the  of- 
fense of  forgery  on  information  and  belief,  had 
before  him  the  record  from  Mexico  and  the  depo- 
sitions of  witnesses  therein  contained,  which 
were  sufficient  to  show  the  commission  of  an 
offense,  and  such  record  and  depositions  were 
before  the  commissioner  when  he  issued  the 
warrant  based  on  such  complaint,  the  proceed- 
ings were  not  invalidated  because  the  record  and 
depositions  were  not  attached  to  the  complaint 
or  referred  to  therein  as  the  sources  from  which 
the  consul  obtained  his  information.— Id, 


A  variance  in  proceedings  for  the  extradi- 
tion to  a  foreign  country  of  a  person  charged 
with  forgery  and  uttering  forged  paper,  in  that 
the  complaint  speaks  of  bills  of  exchange,  while 
the  evidence  shows  the  forged  instruments  to 
have  been  promissory  notes,  is  not  fatal,  where 
the  instruments  are  sufficiently  identified. — 
Glucksman  v.  Henkel,  31  S.  Ct.  704,  221  U.  S. 
508,  55  L.  Ed.  830. 

The  effect  of  a  variance  between  the  com- 
plaint and  the  evidence  in  proceedings  for  the 
extradition  of  a  person  to  a  foreign  country  is 
to  be  decided  on  general  principles,  irrespective 
of  the  law  of  the  state  where  the  proceedings 
are  had. — Id. 

A  complaint  sworn  to  upon  information  and 
belief  is  sufficient  in  proceedings  for  the  extra- 
dition of  a  person  to  a  foreign  country,  where 
it  is  supported  by  the  testimony  of  witnesses 
who  are  stated  to  have  deposed,  and  who  there- 
fore must  be  presumed  to  have  been  sworn. — Id. 

A  complaint  in  foreign  extradition  charg- 
ing perjury  is  not  insufficient  on  habeas  corpus 
because  under  the  law  of  the  demanding  gov- 
ernment some  false  statements,  immaterial  un- 
der the  law  of  the  surrendering  state,  would 
constitute  perjury ;  the  alleged  false  statements 
being  in  fact  material.— Kelly  v.  Griffin,  36  S. 
Ct.  487,  241  U.  S.  6,  60  L.  Ed.  861. 

A  complaint  in  foreign  extradition  proceed- 
ings charging  the  obtaining  of  money  by  false 
biUs  or  progress  estimates  on  government  work 
is  sufficient  on  habeas  corpus,  though  the  mon- 
ey was  in  fact  paid  on  vouchers;  the  officer 
issuing  the  vouchers  having  relied  on  the  bills 
and  progress  estimates.— Id. 

Extradition  to  Canada  on  charge  of  receiv- 
ing and  retaining  stolen  goods  will  not  be  de- 
nied because  Canadian  statute  treats  the  re- 
ceiving and  retaining  as  distinct  offenses  where 
the  complaints  charge  both  offenses,  since  re- 
ceiving stolen  goods  is  extraditable  by  treaties 
with  Great  Britain  of  August  9,  1842,  art.  10, 
and  July  12,  1889,  art.  1,  and  this  does  not  ren- 
der the  detention  of  accused  under  extradition 
warrant  unlawful,  as  it  will  not  be  presumed 
that  the  demanding  government  will,  contrary 
to  article  3  of  the  latter  treaty,  punish  for 
any  offense  other  than  that  for  which  he  is 
surrendered. — Bingham  v.  Bradley,  36  8.  Ct. 
634.  241  U.  S.  511,  60  Ix  Ed.  1136. 

British  Consul  General's  complaint  in  pro- 
ceeding to  extradite  accused  to  Canada  held  to 
sufficiently  charge  that  the  crime  was  commit- 
ted in  Canada. — Id. 

^=»13.  — —  Arrest  and  bail. 

See  28  Cent  Dig.  Bxtrad.  f  14. 

The  denial  of  an  application  for  bail  in 
foreign  extradition  proceedings,  supported  by 
the  affidavit  of  petitioner's  physician  that  be 
was  suffering  from  bronchitis  9,nd  a  severe  chill 
which  might  develop  into  pneamonia,  and  that 
the  confinement  tended  greatly  to  injure  his 
health  and  to  result  in  serious  impairment,  is 
not  reversible  error,  although  the  refusal  was 
put  upon  the  ground  of  the  want  of  power. — 
Wright  V.  Henkel,  23  S.  Ct.  781.  190  U.  S.  40. 
47  Lr.  Ed.  948,  affirming  order  (C.  C.)  In  re 
Wright,  123  F.  463. 

^=:>14.  — —  Examination  and  deianalna- 
tion. 

86*  2S  Cent.  Dig.  Ebctrad.  Si  16»  18. 

Act  Cong.  Aug.  3,  1882,  S  5,  provides  that, 
in  all  cases  where  deposititos,  warrants,  or  oth- 
er papers  are  offered  in  evidence  in  any  ex- 
tradition case,  they  shall  be  admitted  as  evi- 
dence and  received  for  all  the  purposes  of  the 
hearing,  if  they  are  authenticated  in  the  man- 
ner therein  prescribed.  Held,  that  this  applies 
only  to  papers  offered  in  evidence  by  the  pros- 
ecution to  establish  the  criminality  of  the  per- 
son apprehended,  and  not  to  papers  offered  oo 
the  part  of  the  accused.— Oteiza  t.  Jacobus* 
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136  U.  S.  330,  10  S.  Ct.  1031.  34  L.  Ed.  464, 
affirming  (C.  C.)  In  re  Cortes,  42  Fed.  47. 

On  examination  before  a  commissioner  of 
one  charged  with  forgery,  larceny,  and  embez- 
zlement, the  evidence  showed  that  the  accased, 
as  bookkeeper  for  a  firm,  had  access  to  its 
check  books,  and  that  three  checks  were  missing 
therefrom,  for  which  no  corresponding  mem- 
oranda were  made  on  the  stubs;  that  three 
checks  were  presented  to  a  bank  at  which  the 
firm  kept  a  deposit  by  another  bank,  at  which 
the  accused  kept  a  personal  account;  that  this 
account  showed  a  credit  of  three  checks,  which, 
upon  the  following  day,  were  presented  to  and 
paid  by  the  firm's  bank ;  and  that  the  accused 
had  no  authority  to  sign  checks  for  the  firm. 
Seld,  that  this  was  sufficient  evidence  to  justify 
the  commissioner  in  committing  the  accused  for 
extradition.— Ex  parte  Bryant.  17  S.  Gt.  744, 
167  U.  S.  104,  42  L.  Ed.  04. 

The  continuation  of  proceedings  before  an 
extradition  commissioner  for  a  longer  period 
than  an  examining  magistrate  is  authorized  to 
continue  a  case  under  the  state  laws  does  not 
invalidate  proceedings  for  extradition  under  the 
treaty  with  Great  Britain,  which  provides  that 
the  extradition  shall  be  carried  out  "in  con« 
formity  with  the  laws  regulating  extradition  for 
the  time  being  in  force  in  the  surrendering 
states,"  as  the  laws  contemplated  therein  are 
those  of  the  United  States,  and  not  the  laws  of 
the  particular  state  within  which  the  proceed- 
ings are  taken.— Rice  v.  Ames,  21  S.  Ct.  406, 
180  U.  S.  371,  45  L.  Ed.  577. 

The  certitacate  of  the  ambassador  to  Russia 
that  the  depositions  and  other  documents  of- 
fered in  evidence  in  an  extradition  case  "are 
properly  and  legally  authenticated  so  as  to  en- 
title them  to  be  received  and  admitted  as  evi- 
dence for  similar  purposes  bv  the  tribunals  of 
Russia,"  which,  except  for  the  introduction  of 
the  words  "as  evidence,"  is  in  the  language  of 
Act  Aug.  3,  1882.  S  6,  22  Stat.  216.  c.  378  [U. 
S.  Comp.  St.  1901,  p.  35951.  by  which  the  pro- 
ceeding is  governed,  is  not  defective  because  of 
the  addition  of  these  words.  Judgment  (C.  C.) 
In  re  Grin,  112  F.  790,  affirmed.— Grin  v. 
Shine,  23  S.  Ct.  98.  187  U.  S.  181,  47  L.  Ed. 
130. 

No  evidence  is  required  in  extradition  pro- 
ceedings, that  the  consul  of  the  foreign  gov- 
ernment who  made  the  complaint  had  author- 
ity to  do  so,  since  all  that  is  required  by  Rev. 
St.  U.  S.  I  5270  [U.  S.  Comp.  St.  1901,  p. 
3591],  is  that  such  complaint  be  made  under 
oath. — Id. 

The  production  of  a  certified  copy  of  an 
order  purporting  to  be  signed  and  sealed  by  a 
Russian  examining  magistrate,  which,  though 
not  in  the  form  of  a  warrant  of  arrest  as  used 
in  the  United  States,  was  evidently  designed  to 
secure,  the  apprehension  of  the  accused  and 
his  production  before  an  examining  magistrate, 
satisfies  the  requirement  of  the  extradition 
treaty  with  Russia  of  June  5,  1893  (28  Stat. 
1071),  that  applications  for  extradition  shall 
be  accompanied  by  an  authenticated  copy  of 
the  warrant  of  arrest,  or  of  some  other  equiva- 
lent judicial  document  issued  by  a  judge  or 
magistrate  duly  authorized  to  do  so. — Id. 

Congress  has  dispensed  with  the  require- 
ment of  the  extradition  treaty  with  Russia  of 
June  5,  1893  (28  Stat.  1071)  with  respect  to 
the  production  of  a  copy  of  a  warrant  of  ar- 
rest, or  other  equivalent  document  issued  by  a 
magistrate  of  the  Russian  empire,  by  Rev.  St. 
U.  S.  S  5270  [U.  S.  Comp.  St  1901,  p.  35911, 
which  is  applicable  to  all  foreign  governments 
with  which  extradition  treaties  have  been  con- 
sidered and  simply  requires  a  complaint  under 
oath,  a  warrant  of  arrest,  evidence  of  crimi- 
nality sufficient  to  sustain  the  charge  under  the 
provisions  of  the  proper  treaty,  and  a  certificate 
bv  the  magistrate  of  such  evidence  and  his  con- 
clusions thereon,  to  the  secretary  of  state. — Id. 


The  preliminary  examination  of  a  person 
sought  to  be  extradited  under  treaties  of  Au- 
gust 9,  1842  (8  SUt  572,  576),  and  July  12, 
1889  (26  SUt  1508.  1510)  between  the  United 
States  and  Great  Britain  on  a  conviction  of 
murder  must  be  had  in  the  state  where  he  was 
found  and  arrested,  in  view  of  the  provision  of 
the  tenth  article  of  the  earlier  treaty,  that  the 
alleged  fugitive  criminal  shall  be  arrested  and 
delivered  up  only  upon  such  evidence  of  crim- 
inality as,  according  to  the  laws  of  the  place 
where  he  is  found,  would  justify  his  apprehen- 
sion and  commitment  for  trial  if  the  crime  had 
there  been  committed,  and  of  the  proviso  in 
Sundry  Civil  Appropriation  Act  Aug.  18,  1894. 
c.  301,  28  Stat  416  [U.  S.  Comp.  St.  1901,  p. 
717],  by  which  it  is  made  the  duty  of  a  mar- 
shal arresting  a  person  charged  with  any  crime 
or  offense  to  take  him  before  the  nearest  cir- 
cuit court  commissioner  or  the  nearest  judicial 
officer  having  jurisdiction,  for  a  hearing,  com- 
mitment, or  takine  bail  for  trial,  notwithstand- 
ing those  parts  of  Act  Aug.  12,  1848,  c.  167 
(9  Stat  3C6).  and  of  Rev.  St.  U.  S.  jl  5270  [U. 
S.  Comp.  St.  1901.  p.  3591],  which  provides 
for  bringing  the  accused  in  extradition  proceed- 
ings before  the  justice,  judge,  or  commissioner 
who  issued  the  warrant  of  arrest.  Judgment 
In  re  Walshe  (C.  C.)  125  F.  572,  affirmed.— 
Pettit  V.  Walshe,  24  S.  Ct  657,  194  U.  S.  205, 
48  L.  Ed.  938. 

The  evidence  is  sufficient  to  justify  com- 
mitment in  extradition  proceedings  on  a  charge 
of  forgery  of  railway  wheat  certificates  pur- 
porting to  show  the  true  weight  of  car  loads 
of  wheat  shipped  from  the  United  States  to 
Mexico,  where  the  accused  was  a  member  of 
a  firm, of  customs  brokers  which  presented  to 
the  Mexican  customs  authorities  certificates 
showing  weights  much  less  than  the  true  weight ; 
that  the  Mexican  government  was  thereby  de- 
frauded of  a  large  amount  of  import  duties; 
that  the  accused  was  the  principal,  if  not  the 
only,  beneficiary  of  the  fraud:  and  that,  in- 
stead of  reparation  or  explanation,  resort  was 
had  to  flight  Judgment,  Ex  parte  Ramirez 
(Ariz.  1907)  90  P.  323,  reversed.— Elias  v.  Ram- 
irez. 30  S.  Ct.  131,  215  U.  S.  398,  54  L.  Ed. 
253. 

Unsworn  atatements  certified  by  the  Unit- 
ed States  ambassador  and  the  charge  d'affaires 
to  be  authenticated  properly  and  legally  so  as 
to  be  received  for  similar  purposes  by  tri- 
bunals of  the  country  from  which  the  accused 
has  fled  are,  by  the  express  terms  of  Act  Au- 
gust 3,  1882.  c.  378,  22  Stat.  215  (U.  S.  Comp. 
St.  1901,  p.  3593),  admissible  in  evidence  in 
extradition  proceedings. — ^Id. 

Good  faith  to  the  demanding  foreign  gov- 
ernment repuirei  the  surrender  of  the  accused 
in  extradition  proceedings  if  there  is  presented, 
even  in  somewhat  nntecbnical  form,  such  rea- 
sonable ground  to  suppose  him  guilty  of  crime 
as  to  make  it  proper  tnat  he  should  be  tried. — 
Glucksman  v.  Henkel,  31  S.  Ct  704,  221  U.  S. 
508,  55  L.  Ed.  830. 

The  right  to  introduce  evidence  of  the  in- 
sanity of  accused  in  proceedings  for  extradition 
under  treaty  with  Italy  of  March  23,  1868,  of 
a  fugitive  from  justice,  was  not  given  by  Act 
Aug.  3.  1882,  S  3,  providing  the  means  in  for- 
eign extradition  for  obtaining  testimony  of 
material  witnesses,  without  which  accused 
could  not  go  to  trial,  so  as  to  authorize  a  de- 
parture from  the  first  article  of  the  treaty,  re- 
quiring a  surrender  on  evidence  of  criminality^ 
which  according  to  laws  of  the  place  where 
the  fugitive  was  found  would  justify  his  arrest 
if  the  crime  had  been  there  committed. — Charl- 
ton V.  Kelly,  33  S.  Ct  945,  229  U.  S.  447,  57 
L.  Ed.  1274,  46  !>.  R.  A.  (N.  S.)  397,  affirming 
judgment  (C.  C.)  Ex  parte  Charlton.  185  F.  880. 

Properly  authenticated  affidavits  are  not  in- 
admissible in  proceedings  for  extradition  to 
Canada   because  taken  ex   parte  under   treaty 
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with  Great  Britain  Aug.  9,  1842.  art.  10.  and 
Rev.  St.  t  5271  (Comp.  St.  1913,  §  10111),  ren- 
dering warrants  or  other  papers  admissible  in 
evidence  at  the  hearing  if  properly  authenticat- 
ed.—Bingham  y.  Bradlev,  36  S.  Ct.  634,  241 
U.  S.  611.  60  I4.  Ed.  1136. 


— —  Review    af    prooeediiics* 

8«e  23  Cent  Dig.  Bxtrad.  5  20. 

A  finding  that  the  identity  of  the  prisoner 
with  the  person  whose  extradition  to  a  foreign 
country  is  sought  is  made  out  cannot  be  said 
to  be  erroneous  where,  in  addition  to  a  photo- 
graph under  seal  of  the  foreign  magistrate, 
which  represents  the  prisoner,  there  are  other 
facts  tending  to  establish  such  identity. — 
Glucksman  v.  Henkel,  31  S.  Gt.  704,  221  U.  S. 
508,  55  U  Ed.  830. 


«=:>19.  Rlshts  a&d  UabiUties  o£  MenMd 
after  extradition. 

See  »  Cent  Dig.  Bxtrad.  S|  22-24. 

A  person  brought  within  the  jurisdiction  of 
a  court  by  virtue  of  an  extradition  treaty  can 
only  be  tried  for  an  offense  described  in  that 
treaty,  and  only  for  the  offense  charged  against 
him  in  the  extradition  proceedings,  until  rea- 
sonable opportunity  has  been  given  him  after 
trial  or  release  from  such  charge  to  return  to 
the  asylum  from  which  he  has  been  forcibly 
taken  by  -means  of  the  extradition  proceedings. 
Hence  a  person  extradited  on  a  charge  of  mur- 
der of  a  seaman  cannot  be  tried  in  this  country 
under  section  5347,  Rev.  St.,  charging  him  with 
inflicting  cruel  and  unusual  punishment  on  a 
seaman,  even  though  the  evidence  on  the  two 
charges  be  identical. — United  States  v.  Rausch- 
er,  119  U.  S.  407,  7  S.  a.  234.  30  L.  Ed.  425. 

So  long  as  the  prisoner  is  tried  upon  the 
facts  which  appeared  in  evidence  before  the 
commissioner  who  committed  him  for  extradi- 
tion, and  upon  one  of  the  charges  for  which  he 
was  surrendered,  it  is  immaterial  whether  he  is 
indicted  on  all  of  such  charges. — Ex  parte 
Bryant,  17  S.  Ct  744,  167  U.  S.  104,  42  U 
Ed.  94. 

Under  article  3  of  the  extradition  conven- 
tion of  1800  between  the  United  States  and 
Great  Britain  (26  Stat  1508),  which  provides 
that  no  person  surrendered  by  either  of  the 
parties  shall  be  triable  or  tried  for  any  offense 
committed  prior  to  his  extradition,  other  than 
the  offense  for  which  he  was  surrendered,  until 
he  shall  have  had  an  opportunity  of  returning 
to  the  country  from  which  he  was  surrendered, 
construed  in  connection  with  Rev.  St  §  5275. 
which  authorizes  and  requires  the  United  States 
authorities  to  protect  all  persons  surrendered 
by  any  foreien  government  for  trial  until  the 
conclusion  01  their  trial,  ancf  their  final  dis- 
charge from  custody  or  imnrisonment.  and  for 
a  reasonable  time  thereafter,  a  person  sur- 
rendered by  the  Canadian  authorities  on  a  requi- 
sition from  the  United  States  cannot  be  ar- 
rested and  held  for  a  different  offense  committed 
prior  to  his  extradition,  until  the  charge  on 
which  he  was  surrendered  has  been  finally  dis- 
posed of,  although,  after  having  been  admitted 
to  bail  on  such  diarge,  he  may  have  returned  to 
Canada,  as  until  his  final  discharge  he  is  in  the 
custody  either  of  the  authorities  or  of  his  bail. 
— Cosgrove  v.  Winney,  19  S.  Ct  598,  174  U.  S. 
64,  43  L.  Ed.  897. 

The  omission  of  the  words,  "or  be  pun- 
ished," from  the  j>rovision  of  article  3  of  Ex- 
tradition Treaty  July  12,  1889  (26  Stat  1508). 
with  Great  Britain,  that  no  person  extradited 
''shall  be  triable  or  be  tried*'  for  any  crime  or 
offense  committed  prior  to  his  extradition  other 
than  the  offense  for  which  he  was  surrendered 
until  he  shall  have  had  an  opportunity  of  re- 
turning to  the  country  from  wnich  he  was  sur- 
rendered, does  not  justify  the  imprisonment, 
upon  a  former  conviction  for  another  and  dif- 
ferent offense,  of  a  person  extradited  from  Can- 
ada for  an  offense  against  the  United  States, 
Until  he  has  had  an  opportunity  to  return  to 


Canada— especially  where  extradition  has  been 
refused  for  the  other  offense — since  this  omis- 
sion is  inadequate  to  overcome  the  poeitiye  pro- 
visions (Rev.  St  U.  S.  St  5272.  5275  [U.  8. 
Comp.  St  1901,  pp.  3595,  35961),  and  the  oth- 
erwise manifest  scope  and  object  of  the  treaty, 
and  the  earlier  Ashburton  treaty  of  1842  (8 
Stot  572-576).  which  are  to  limit  imprison- 
ment as  well  as  the  trial  to  the  crime  for  which 
extradition  has  been  demanded  and  granted.— 
(1007)  Johnson  v.  Browne.  27  S.  Ct.  539.  205 
U.  S.  309,  51  L.  Ed.  816.  10  Ann.  Caa.  636. 
afhrming  order  (1906)  £}x  parte  Browne,  148 
F.  68. 

Immunity  from  trial  for  an  offense  commit- 
ted by  a  person  after  his  extradition  until  he 
has  been  afforded  an  opportunity  to  retnm  to 
the  country  whence  he  was  extradited  was  not 
given  by  the  provisions  of  the  treaties  with 
Great  Britain  of  August  9.  1842  (8  SUt  576). 
and  July  12,  1889  (26  Stat  1508),  or  Rev.  St 
U.  S.  S  5275  (U.  S.  Comp.  St  1901.  pu  3596). 
under  which  such  immunity  as  to  prior  offenses 
only  is  secured.  Judgments  EiX  parte  dkmins, 
90  P.  827,  151  Cal.  340.  and  91  P.  397,  151 
Cal.  341,  affirmed.>-Collins  y.  O'Neil,  29  a 
Ct  573,  214  U.  S.  113,  53  L.  Ed.  933. 

An  extradited  i^erson  is  given  no  right  to 
have  his  trial  brought  to  a  conclusion  before 
he  can  be  tried  for  an  offense  submquently  com* 
mitted  by  the  provisions  of  the  treaties  with 
Great  Britain  of  August  9.  1842  (8  SUt  576), 
and  July  12.  1889  (26  Stat  1508).  or  Rev.  St 
U.  S.  §  5275  (U.  S.  Ck)mp.  St  1901.  p.  3696), 
under  which  he  is  entitled  to  a  reasonable  time 
to  return  to  the  country  whence  he  was  extra- 
dited before  he  can  be  tried  for  another  offense 
committed  prior  to  his  extradition.— Id. 

Immunity  from  trial  for  an  offense  com- 
mitted after  extradition,  before  opportunity  to 
return  to  the  country  whence  he  was  extradit- 
ed, was  not  given  by  treaties  with  Great  Brit- 
ain of  August  9,  1842,  and  July  12.  18S9.  or 
by  Rev.  St  I  6275  (Comp.  St  1913,  |  10121).— 
CJollins  V.  Johnston.  36  6.  Ct.  649,  237  U.  S. 
502,  59  L.  Ed.  1071. 

ESxtradited  person  has  no  right  to  have  trial 
of  the  offense  for  which  he  was  extradited  be- 
fore he  can  be  tried  for  an  offense  subsequently 
committed,  by  treaties  with  Great  Britain  of 
August  9,  1842.  and  July  12.  1889,  or  Rev.  St 
S  5275  (C3omp.  St  1913,  S  10121).— Id. 

n.  IHTEB8TATE. 

^=»23.  Anthority  and  duty  to  deataad  cr 
deliver  persons  aeensed* 

See  2S  Cent  Dig.  Bxtrad.  ffi  28,  28. 


— «  In  general* 

966  23  Cent  Dig.  Bxtrad.  |  28. 

The  mere  suggestion  that  the  alleged  fugi- 
tive from  the  justice  of  another  state,  because 
of  his  race  and  color,  will  not  receive  a  fair  and 
impartial  trial,  and  will  not  be  adequately  pro- 
tected against  violence  while  in  custody,  does 
not  require  the  executive  of  the  state  in  which 
he  may  be  found  to  refuse  to  surrender  him  on 
demand  made  in  conformity  with  the  federal 
Constitution  and  laws,  nor  furnish  a  ground  for 
his  release  on  habeas  corpus.— Marbles  v.  Cree- 
cy,  30  S.  Gt.  32,  215  U.  S.  63,  54  li.  Ed.  92. 

^=s>25.  — —  From  or  to  tke  torritorios. 

See  23  Cent  Dig.  Bxtrad.  9  29. 

Porto  Rico  is  a  territory,  within  the  mean- 
ing of  the  provision  of  Rev.  St.  U.  S.  {  5278 
(U.  S.  Comp.  St.  1901,  p.  3597),  authorizing  the 
executive  authority,  of  any  state  or  terntoi^ 
to  make  requisition  for  the  extradition  of  fugi- 
tive criminals.  Order  (1907)  81  N.  B}.  773,  1^ 
N.  Y.  124,  affirmed.—People  of  State  of  New 
York  ex  reL  Kopel  v.  Bingham,  29  S.  Ot  190, 
211  U.  S.  468,  53  U  Ed.  286. 

Precisely  the  same  power  to  issue  a  requi- 
sition for  the  return  of  a  fugitive  criminal  as 
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is  possessed  under  Rev.  St  U.  S.  |  6278  (U.  S. 
Comp.  St.  1901,  p.  3597),  by  the  governor  of 
any  organized  territory,  is  given  the  governor 
of  Porto  Rico  by  the  provisions  of  the  Foraker 
act  (Act  April  12,  1900,  c.  191,  §  14,  81  Stat 
80),  that  the  laws  of  the  United  States  not  lo- 
cally inapplicable  shall  be  in  force  and  effect  in 
Porto  Rtco,  and  of  section  17  (page  81)  that 
the  governor  of  Porto  Rico  shall  have  all  the 

?owers  of  governors  of  the  territories  of  the 
fnited  States  that  are  not  locally  inapplicable. 
—Id. 

^=»27.  Offensaa  groxokA  for  eztrAdition. 

See  23  Cent  Dig.  Bxtrad.  f  30. 

Rev.  St  S  5278,  requiring  the  surrender  of 
a  fugitive  from  justice,  found  in  one  of  the 
territories,  to  the  state  in  which  he  stands 
charged  with  ''treason,  felony,  or  other  crime," 
embraces  every  offense  known  to  the  laws  of 
the  demanding  state,  including  misdemeanors. — 
E^z  parte  Re^jel,  114  U.  S.  642,  5  S.  Gt  1148, 


^=»28«  Persona  rabject  to  extradition* 

See  23  Cent  Dig.  Bxtrad.  99  31-88. 

^=»29.  — —  Persons  charged  with  crime. 

See  23  Cent  Dig.  Bxtrad.  9  31. 

A  person  against  whom  a  complaint  for  a 
felony  has  been  filed  before  a  committing  magis- 
trate, who  can  only  charge  or  hold  for  trial  be- 
fore another  tribunal,  is  charged  with  the  crime 
within  the  meaning  of  Const  U.  S.  art  4,  H 
2,  subd.  2,  and  of  Rev.  St.  U.  S.  §  5278  [U.  S. 
Ciomp.  St  1901,  p.  3597],  providing  for  the 
extradition  of  persons  charged  with  treason, 
felony,  or  other  crime.—In  re  Strauss,  25  -S. 
Ct  535,  197  U.  S.  324,  49  Li  Ed.  774. 

^s»30.  —  FnsitiTes  from  Jnstiee* 

See  28  Cent  Dig.  Bxtrad.  9  82. 

To  be  a  fugitive  from  justice,  in  the  sense 
of  the  act  of  congress  regulating  the  subject 
of  extradition  (Rev.  St  §  5278),  it  is  not  neces- 
sary that  the  party  charged  should  have  left 
the  state  in  which  the  crime  is  alleged  to  have 
been  committed,  for  the  purpose  of  avoiding  a 
prosecution  anticipated  or  begun,  but  simply 
that,  having  within  a  state  committed  a  crime 
against  its  laws,  when  he  is  sought  to  be  sub- 
jected to  its  criminal  process  to  answer  for 
his  offense,  he  has  left  its  jurisdiction,  and  is 
found  within  the  territory  of  another  state. 
Roberts  v.  Reilly,  116  U.  S.  80.  6  S.  Ct.  291, 
29  L.  Ed.  544,  affirming  judgment  In  re  Rob- 
erts (D.  C.)  24  F.  132. 

One  who  comes  into  a  state  on  business  for 
a  single  day,  eijght  days  after  the  alleged  com- 
mission of  a  crime  therein,  and  months  before 
an  indictment  is  bound  against  him  for  such 
offense,  does  not,  by  his  departure  from  the 
state  after  the  conclusion  of  his  business,  be- 
come a  "fugitive  from  justice"  within  the  mean- 
ing of  Rev.  St.  U.  S.  S  5278  [U.  S.  CJomp.  St 
1901,  J).  3697],  providing  for  the  interstate  ex- 
tradition of  a  fugitive  from  justice  on  demand 
of  the  executive  of  the  state  from  which  he  has 

?S^-  x/^^^^°*i.^?^P}S  ^;  Sy*"'  ^  N.  E.  825. 
172  N.  Y.  176,  60  L.  R.  A.  774,  reversing  orde^ 

(Sup.)   76  N.  Y.  Supp.  1026.  affirmed.— Hyatt 

v.  People  of  State  of  New  York,  23  S.  Ct  456. 

188  U.  S.  601,  47  U  Ed.  657. 

^  One  who  was  not  within  a  state  when  the 
crime  of  larceny  or  f&lse  pretense  was,  Jf  ever, 
committed  therein,  cannot  be  deemed  a  "fugi- 
tive from  justice,*'  within  the  meaning  of  Rev. 
ft.  U.  S.  «  52^8  [U.  S.  Comp.  St  1901,  p. 
d597j,  providing  for  the  interstate  extradition 
of  a  fugitive  from  justice  on  demand  of  the 
executive  of  the  state  from  which  he  has  fled. 
— Id. 

The  belief  of  the  accused,  when  leaving  the 
demandmg  state,  that  he  had  not  committed 
any  crime  against  the  laws  of  that  state,  does 


not  prevent  his  being  a  fugitive  from  justice 
within  the  meaning  of  the  provision  of  Const, 
y.  S.  art  4,  S  2  and  Rev.  St.  U.  S.  S  5278  [U. 
S.  Comp.  St  1901,  p.  3597],  relating  to  ex- 
tradition proceedings.— Appleyard  V.  Common- 
S^^i'^o^  Massachusetts,  27  S.  Ct.  122,  203 
U.  S.  222,  51  L.  Ed.  161,  7  Ann.  Cas.  1073. 

To  be   a  fugitive  from  justice   within  the 
meaning  of  the  provisions  of  Const  U.  S.  art. 

sV^^6ftT^r>^<V7®^*•  H-  2-  *  5278  [U.  S.  Comp! 
bt  1901,  p.  3597],  relating  to  extradition  pro- 
ceedings It  18  only  necessary  that  the  accused, 
having  been  in  the  demanding  state  when  the 
crime  was  <»mmitted.  thereafter  leave  that 
oth^  -Sd         ^"^^  within  the  territory  of  an- 

A  second  indictment  for  the  same  offense 
may  serve  as  the  basis  for  the  second  extradi- 
tton  of  a  person  as  a  fugitive  from  justice  with- 
out violating  any  rights  secured  to  him  by  the 
federal  Constitution  or  laws,  where  the  first 
indictment,  on  which  the  accused  was  originally 
extradited,  was  dismissed  on  motion  of  the 
states  attorney  before  the  accused  was  placed 

iAR^K^Q'**?^"^^^?"^^ J- J?;^^'  28  S.  Ct.  392, 
208  U.  S.  386,  52  L.  Ed.  540,  13  Ann.  Cas.  905. 

A  person  indicted  the  second  time  for  the 
same  offense  is  none  the  less  a  fugitive  from 
justice  within  the  meaning  of  Const.  U.  S.  art. 

^v'iVi°^  H^^o^*-  ^'  ^'  «.  52T8  (U.  S.  Comp. 
tot.  lyoi,  p.  3597),  governing  extradition,  be- 
cause, after  the  dismissal  of  the  first  indictment, 
on  which  he  was  originally  extradited,  he  left 
the  state  with  the  knowledge  of,  or  without 
objection  by,  the  state  authorities.— Id. 

o«*  ^v?  ^^^  ^^'.  ^^^"^  ^^«  s**te,  an  overt 
act  which  is,  and  is  intended  to  be,  a  material 
step  towards  accomplishing  a  crime,  and  then 
absents  himself  from  the  state,  and  does  the 
rest  elsewhere,  becomes  a  fugitive  from  jus- 
tice for  extradition  pu-poees  when  the  crime  is 
coinplete,  if  not  before.— Strasaheim  v.  Dailv.  31 
S.  Ct  558,  221  U.  S.  280,  55  if  Ed!.  735^ 

The  motive  inducing  departure  from  de- 
manding state  of  a  person  accused  of  having 
successfuUy  cpnspired  to  escape  from  a  hospi- 
tal for  msane  criminals  is  immaterial  in  an 
interstate  extradition  proceeding  if  the  con- 
spiracy charged  constituted  a  crime.— Drew  v. 
^aw,  35  S.  Ct  137,  235  U.  S.  432,  59  L.  Ed. 
Ig'jfeTj^sing  order  (D.  C.)  Ex  parte  Thaw, 

The  surrender  of  a  person  in  one  state  for 
removal  to  another  as  a  funtive  is  prohibited 
by  Rev.  St.  S  5278  (Comp.  St.  1913,  §  10126), 
where  the  person  was  not  a  fugitive  from  the 
S?^^J^^  S^  demanding  state.— Innes  v.  Tobin, 
m  B,  Ct,  290,  240  U.  S.  127.  60  L.  Ed.  562,  af- 
firming judgment  Ex  parte  Innes,  173  S.  W. 
291. 

^s>32.  Indietment  ar  affidavit  eliarslntf 
offense. 

See  23  Gent  Dig.  Bxtrad.  SI  8$-88. 

Upon  a  demand  for  the  surrender,  under 
Rev.  St  S  5278,  of  a  fugitive  from  justice  from 
one  of  the  states,  found  in  a  territory,  it  may 
not  be  objected  that  the  indictment  is  not  fram- 
ed according  to  the  technical  rules  of  criminal 
£  leading,  if  it  conforms  substantially  to  the 
Lws  of  the  demanding  state.— Ex  parte  Reggel. 
114  U.  S.  642,  5  S.  Ot.  1148,  29  L.  Ed.  2^. 

Where  the  indictment  sufficiently  charges 
an  offense  against  the  laws  of  the  demanding 
state,  ain  objection  not  apparent  on  the  face  of 
it  but  which  can  only  arise  at  the  trial  on  the 
evidence,  will  not  affect  the  validity  of  the  ex- 
tradition proceedinas.- Roberts  v.  Reilly,  116  U. 
S.  80,  6  S.  Ct.  291,  29  L.  Ed.  544,  affirming 
judgment  In  re  Roberts  (D.  C.)  24  F.  132. 

An  indictment,  whether  good  or  bad  as  a 
pleading,   which   unmistakably   describes   every 


Thia  Disest  is  compUed  on  the  Key-Nnmber  System.    Top  explanation,  see  pase  Hi. 


EXTRADITION,  II 
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element  of  the  crime  of  fake  swearing,  as  de- 
fined by  Pen.  Code  Tex.  1895,  art.  209,  is  a 
charge  of  crime  within  the  meaning  of  Const. 
U.  S.  art.  4,  §  2,  par.  2,  regulating  interstate 
extradition.  Judgment,  Ex  parte  Pierce  (C. 
C.  1907)  155  F.  663,  affirmed.--Pierce  v.  Oreecy, 
28  S.  Ct.  714,  210  U.  jS.  387,  52  L.  Ed.  1113. 

The  executive  of  a  state  upon  whom  de- 
mand is  made  for  the  arrest  and  extradition  of 
a  fugitive  criminal  has  no  power  to  issue  his 
warrant  of  arrest  for  a  crime  committed  in  an- 
other state,  so  far  as  any  authority  has  been 
conferred  upon  him  by  the  federal  statutes,  un- 
less he  is  furnished  with  a  copy  of  the  indict- 
ment or  affidavit  required  by  the  provisions  of 
Rev.  St.  U.  S.  §  5278  (U.  S.  Comp.  St.  1901, 
p.  3597),  governing  interstate  extradition. 
Judgment  (1907)  44  So.  6g5,  152  Ala.  68,  af- 
firmed.— Compton  V.  State  of  Alabama,  29  S.  Ct. 
605,  214  U.  S.  1,  53  L.  Ed.  885,  16  Ann.  Cas. 
1098. 

An  affidavit  before  a  notary  who,  under 
Civ.  Code  Ga.  1895,  p.  982,  §  4052,  is  ex  officio 
a  justice,  must  be  regarded  as  satisfying  the 
requirement  of  the  provisions  of  Rev.  St.  U.  S. 
(Pen.  Code  1895,  p.  93,  f  293)  §  5278  (U.  S. 
Comp.  St.  1901,  p.  3597),  governing  interstate 
extradition,  that  such  affidavit  be  made  before 
a  magistrate^  where  the  Governor  of  Georgia 
has  based  his  requisition  upon  such  affidavit, 
and  a  warrant  has  been  issued  thereon  by  the 
Governor  of  the  state  upon  whom  the  demand 
for  arrest  and  extradition  was  made. — Id. 

An  indictment  by  a  New  York  grand  jury 
that  accused,  an  insane  criminal,  conspired  to 
escape  to  the  obstruction  of  justice,  and  did  es- 
cape, sufficiently  charges  a  crime  for  the  pur- 
pose of  interstate  extradition,  in  view  of  Penal 
Law  N.  Y.  §§  580,  583.— Drew  v.  Thaw,  35  S. 
Ct  137,  235  U.  S.  432,  59  L.  Ed.  302,  reversing 
order  (D.  C.)  Ex  parte  Thaw,  214  F.  423. 

^=:>34.   Beqnisition     and     aoeompanyliiK 
doonmentfl. 

366  2S   Cent   Dig.   Bztrad.  If  85-38. 

In  extradition  proceedings  under  Rev.  St. 
S  5278,  the  fact  that  no  copy  of  the  laws  of 
the  demanding  state,  showing  what  constituted 
the  crime  charged,  was  submitted  to  the  gov- 
ernor before  the  issue  of  his  warrant  for  the 
fugitive,  is  not  a  valid  objection  to  the  valid- 
ity of  the  proceedings.— Roberts  v.  Reilly,  116 
U.  S.  80,  6  S.  Ct  291,  29  L.  Ed.  544,  affirming 
judgment  In  re  Roberts  (D.  C.)  24  F.  132. 

^=:>35.  Application  for  arrest  and  pro- 
ceedlnsB  thereon. 

See  23  Cent.  Dig.  Eztrad.  9  89. 

The  person  demanded  in  interstate  extra- 
dition proceedings  has  no  right  to  a  hearing  be- 
fore the  governor  on  the  question  whether  he 
has  been  substantially  charged  with  a  crime  and 
whether  he  is  a  fugitive  from  justice.  Judg- 
ment, State  V.  Clough,  53  A.  1086,  71  N.  H. 
594,  67  L.  R.  A.  946;  Id.  55  Atl.  554,  72  N.  H. 
178,  67  L.  R.  A.  946,  affirmed.— Munsey  v. 
Clough,  25  S.  Ct  282,  196  U.  S.  364,  49  L. 
Ed.  515. 

Independent  proof,  apart  from  the  requisi- 
tion papers,  that  the  accused  was  a  fugitive 
from  justice,  need  not  be  demanded  by  the  Gov- 
ernor of  the  surrendering  state  before  issuing 
his  warrant  of  arrest  in  extradition  proceedings. 
— Pettibone  v.  Nichols,  27  S.  Ct  111,  203  U.  S. 
192,  51  Lr.  Ed.  148,  7  Ann.  Cas.  1047;  Moyer 
V.  Same,  27  S.  Ct  121,  203  U.  S.  221,  51  L.  Ed. 
160. 

Arranging  and  carrying  out  the  arrest  and 
deportation  of  the  accused  so  as  to  leave  him 
no  opportunity  to  prove  before  the  Governor  of 
the  surrendering  state  that  he  was  not  a  fugi- 
tive from  justice,  or  to  appeal  to  some  court  of 
that  state  to  prevent  his  illegal  deportation,  does 
not  violate  the  provisions  of  Const  U.  S.  art.  4, 
S  2,  or  Rev.  St  U.  S.  §  5278  [U.  S.  Comp.  St 


1901,  p.  3597],  relating  to  extradition  proceed- 
ings.—Id. 

An  extradition  requisition  reciting  that  the 
accused  was  charged  by  indictment  with  a  spec^ 
ified  crime  and  had  become  a  fugitive  from  the 
justice  of  that  state,  accompanied  by  a  certified 
copy  of  the  indictment  makes  a  prima  fade 
case  against  the  accused  as  an  alleged  fugitive 
from  justice,  and  in  the  absence  of  proof  to  the 
contrary,  authorizes  the  executive  of  the  sur- 
rendering state  to  issue  his  warrant  for  the  ar- 
rest and  delivery  of  the  alleged  criminal.— 
Marbles  v.  Creecy,  30  S.  Ct  32,  215  U.  S.  63, 
54  L.  Ed.  92. 

The  executive  of  the  surrendering  state  may 
act  upon  the  requisition  papers  in  the  absence 
of  the  accused,  and  without  previous  notice  to 
him. — Id. 

^=:>38.  Asents  to  reoeiTO  deliTerjr. 

See  23  Cent   Dig.  Eztrad.  8  47. 

An  agent  appointed  by  the  state  in  which 
a  fugitive  from  justice  stands  charged  with 
crime  to  receive  such  fugitive  from  the  state 
by  which  he  is  surrendered  is  not  an  officer  of 
the  United  States,  in  such  sense  that  he  may  not 
be  compelled  to  produce  such  fugitive  in  his 
custody  by  writ  of  habeas  corpus  issued  from 
a  state  court— Robb  v.  Connolly,  111  U.  S.  624, 
4  S.  Ct.  544,  28  L.  Ed.  542. 

^=»30.  Ejuunlnation,  determinatioB,  and 
revievr  of  proeeedinga. 

See  28  Cent  Dig.  Bxtrad.  99  45,  4A. 

The  courts  of  a  state  from  which  a  fugitive 
from  justice  is  demanded  on  extradition  do  not 
deny  to  such  person  any  rights  secured  to  him 
by  the  constitution  and  laws  of  the  United 
States  by  refusing  to  pass  on  the  constitutional- 
ity of  the  statute  of  the  demanding  state,  un- 
der which  the  Indictment  against  such  person 
is  sufficient. — Pearce  v.  State  of  Texas,  156  U. 
S.  311,  15  S.  Ct  116,  39  L.  Ed.  164. 

^=s>^l,  BislitB  and  liabilities  of  aoensed 
after  extradition. 

See  23  Cent  Dig.   Extrad.   99   61-6S. 

A  fugitive  fron^  justice,  surrendered  by  one 
state  upon  the  demand  of  another,  may,  not- 
Withstanding  his  objection,  be  prosecuted  by  the 
latter  for  any  extraditable  offense  committed 
within  its  borders,' without  first  having  had  an 
opportunity  to  return  to  the  state  by  which  he 
was  surrendered. — ^Lascelles  v.  State  of  Georgia, 
148  U.  S.  537,  13  S.  Ct  687,  37  L.  Ed.  549. 

Nothing  in  the  interstate  extradition  pro- 
visions of  Rev.  St  i  5278  (Comp.  St  1913, 
§  10126),  gives  immunity  after  acquittal  in  the 
demanding  state  from  surrender  to  another 
state  upon  an  extradition  warrant — Innes  v. 
Tobin,  36  S.  Ct.  290,  240  U.  S.  127,  60  L.  Ed. 
562,  affirming  judgment  Ex  parte  Innes,  173 
S.  W.  291. 

The  failure  of  Congress  in  Rev.  St  f  5278 
(Comp.  St  1913,  S  10126),  to  provide  for  the 
case  of  one  who  has  been  brought  into  a  state 
involuntarily  by  a  requisition  from  another 
state,  leaves  the  state  free  to  deliver  accused 
to  any  state  from  whose  justice  he  has  fled.— Id. 

EXTRALATERAL  RIGHTS. 

See  Mines  and  Minerals,  ^=:>31. 

EXTRA  PAY. 

See  Army  and  Navy,  ^=:>13,  28. 

EXTRATERRITORIAL 

Operation  of  statutes,  see  Monopolies,  ^=»10. 
Vendor  and  purchaser,  statute  relating  to  can- 
cellation  of  contract,   see  Vendor  and  Pur- 
1    chaser,  ^s»2. 
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PACTORS 


EXTRA  WORK. 

Compensation  for,  see — 
Contracts,    ^=s>282. 
United  States,  ^=939,  70. 

EXTREMIS. 

Errors  in  extremis  causing  collision,  see  Colli- 
sion, ^=»106. 

EXTRINSIC  EVIDENCE. 

See- 
Evidence,  ^=9386-463. 
Wills,    <»s>48&-400. 


FACT. 

Evidence  of  matters  of  fact  or  conclusions,  see 
Evidence,  ^=»471. 

Bindings  of  fact,  see  Trial,  «=»349-358,  388- 
404. 

Judicial  notice  of  facts,  see  Evidence,  ^=:»5-51. 

Presumptions   as   to  continuance   of   fact,   see 
Evidence,  ^s:s>Q7, 

Questions  of  law  and  -fact,  province  of  court 
and  jury,  see- 
Criminal  Law,  «S=>733-741. 
Trial.  <8=>135-143. 

FACTORIZING  PROCESS. 

See  Garnishment. 


FACTORS. 

Scope-Note. 

riNCLUDES  tbe  regulation  and  conduct  of  tbe  business  of  receiving  and  selling  goods 
consigned  or  otberwiae  intrusted  to  factors,  commission  merchants,  etc.,  for  sale;  rights, 
powers,  duties,  and  liabilities  of  persons  engaged  in  such  business  and  the  principals  or 
consignors,  as  between  themselves  and  as  to  others,  arising  from  such  consignments,  etc., 
and  Incidental  transactions,  such  as  advances,  pledges,  etc.,  especially  as  affected  by  their 
possession  or  control  of  the  goods  or  of  evidences  of  title. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis. 
^=:>19.  Power  to  pledge. 

46.  Actions  for  compensation. 

47.  Lien. 

68.  Protection,  under  factors'  acts,  of  persons  dealing  with  factor, 
63.  Purchasers. 

Cross-References. 

See  Brokers. 


^=»10.  Power  ta  pledge. 

Sm  23  Cent   Dig.   Fact  8  20. 

At  common  law  a  factor  has  no  power  to 
pledge,  either  by  transfer  of  the  goods  them- 
selves or  of  tbe  bill  of  lading,  or  other  symbol  of 
title;  and,  under  the  Missouri  act  of  March  4, 
1869,  applying  in  terms  only  to  cases  of  negotia- 
tion of  the  symbol  of  title  by  written  indorse- 
ment, a  transfer  not  shown  to  have  been  made 
by  written  indorsement  is  not  protected. — ^AUen 
V.  St.  Louis  Bank,  120  U.  S.  20,  7  S.  Ot  460,  30 
U  Ed.  573. 

The  fact  that  the  active  member  of  a  firm  of 
factors  is  also  a  partner  of  consignors  of  goods 
in  working  their  *cotton  plantations  will  not 
validate  a  pledge  of  the  goods  by  the  factors  to 
secure  a  debt  due  by  them,  if  such  partner  was 
not  held  out  by  the  consignors  as  the  owner  of 
the  property,  or  as  authorized  by  them  to  dis- 
pose of  it  otherwise  than  as  a  factor,  and  was 
not  understood  by  the  pledgee  to  be  acting  In 
any  other  capacity.— Id. 

^=>46.  Actions  for  eompensi^tlon. 

See  23  Cent  Dig.  Fact.  SS  72-80. 

In  an  action  by  cotton  factors  for  commis- 
sions earned  and  advances  made  by  them  for  de- 
fendants in  the  execution  of  contracts  made  by 
them  on  behalf  of  defendants  upon  the  New  York 
Cotton  Exchange,  and  under  its  rules  and  regu- 
lations, evidence  is  admissible  of  the  statutes  of 


New  York  under  which  the  exchange  was  or- 
ganized, and  of  the  rules  under  which  its  busi- 
ness was  conducted.— Bibb  v.  Allen,  149  U.  S. 
481,  13  S.  Ct.  950,  37  L.  Ed.  819. 


Lien. 

See  23  Cent  Dig.  Fact  §S  65-71. 

Where  |:oods  are  transferred  to  a  factor  to 
secure  his  hen  for  advances,  he  is  not  bound  to 
set  off  against  his  lien  the  amount  of  accommoda- 
tion drafts  drawn  by  the  coApany  and  used  by 
himself  for  his  own  benefit,  but  which  were  not 
due  when  the  goods  were  transferred  to  him, 
and  which  have  never  been  paid  by  the  company. 
—Fourth  Nat  Bank  v.  American  Mills  Co.,  137 
U.  S.  234,  11  S.  Ct  52,  34  L.  Ed.  655,  affirming 
decree  (C.  C.)  29  F.  611. 

^=»58.  Protection,  nnder  f  aetors'  acts,  of 
persona  dealing  vrith  factor. 

See  23  Cent  Dig.  Fact  S§  90-94. 

^=»63.  —^  Purchasers. 

See  28  Cent   Dig.  Fact  §  94. 

Act  Mo.  March  28,  1874,  affixing  a  penalty 
to  the  negotiation  or  pledge  of  bills  of  lading  or 
warehouse  receipts  by  an  agent  or  consignee 
without  written  authority  of  the  owner  or  con- 
signor, does  not  invalidate  a  transfer  by  an  agent 
that  previously  was  valid,  as  between  his  prin- 
cipal and  his  transferee. — Allen  v.  St.  Louis 
Bank,  120  V,  S.  20,  7  S.  Ct  460,  30  L.  Ed.  573. 
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FALSE    IMPRISONMENT. 


Scope-Note. 

[INCLUDES  Restraint  of  the  person  of  another,  without  sufficient  authority,  not  mer» 
ly  incident  to  a  malicious  prosecution;    justification  or  excuse  for  such  restraint; 
liabilities  and  remedies  therefor,  civil  or  criminal. 

[For  related  matters  under  other  topios,  see  cross-references  after  analysis.] 


Annlysis. 
I.  Civil  Liability. 

(A)  Acts  Constituting  False  Imprisonment  and  Liability  Ther»- 

I^OR. 

^=»1.  Nature  and  elements  of  false  imprisonment. 
7.  Illegality  of  arrest. 

(B)  Actions. 

XL  Criminal  Responsibility. 

[No  paragraphs  or  references  in  this  Digest    But  see  23  Cent  Dig.  Fate 
Imp.  K  122-126.] 

Cross-References. 

See- 
Arrest,  ^==>61,  62. 
Malicious  Prosecution. 


I.   CIVIL  LIABIIilTY. 

(A)  ACTS  constituting  FALSE  IM- 
PRISONMENT AND  LIABIL- 
ITY THEREFOR. 

^=:>1.   Natnre  and  elements  of  false  im- 
prisonment. 

See  23  Cent.  Dig.  False  Imp.  IS  1-7S. 


— —  Illegality  of  arrett* 

See  23  Cent.  Dig.  False  Imp.  fS  5-61,  79. 

A  warrant  for  the  arrest  of  "James  West," 
without  other  description  of  the  person  intend- 
ed, gives  no  authority  to  arrest  a  person  whose 
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name  is  "V.  M.  West"  or  "Vandv  Weatj^  and 
who  has  never  been  known  as  "James  west": 
and  it  is  immaterial  that  such  person  was  the 
one  the  commissioner  had  in  mind  when  be  is- 
sued the  warrant—West  v.  CabelL  163  U.  S. 
78.  14  S.  Ct.  752.  38  L.  Bd.  643. 

(B)  ACTIONS. 

See  23  Cent  Dig.  False  Imp.  95  80-12L 
Federal  jurisdiction,  see  Courts,  ^s»414. 


IL   CBOaNAI.  BE8PON8IBIUTT. 


[No  paragraphs  or  references  in  this  Digest 
see  28  Cent  Dig.  False  Imp.  H  122-lM.l 
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B«k 


FALSE   PERSONATION. 

Scope-Note, 

[INCLUDES  deception  by  assainlng  and  acting  In  the  character  of  another  person,  or 
by  assuming  to  be  a  public  officer,  or  a  person  having  any  special  authority  or  privilege,  and 
acting  In  such  assumed  capacity;  nature  and  extent  of  criminal  responsibility  therefor, 
and  grounds  of  defense ;  and  prosecution  and  punishment  of  such  acts  as  public  offenses.] 


Analysis. 

1.  Nature  of  offense  in  general. 

2.  Elements  of  offenses. 

8.  Indictment  or  information. 

4.  Requisites  and  sufficiency  in  generaL 


^=>l.  Nature  oiP  offense  la  seneral. 

See  28  Cent  Dig.  False  Pen.  9  1- 

A  false  representation  as  to  an  office  having 
no  legal,  existence  is  within  Cr.  Code,  §  32.  pun- 
ishing one  who,  with  intent  to  defraud,  falsely 
assumes  to  be  an  officer  or  employ^  of  the  Unit- 
ed States.— United  States  v.  Barnow,  36  S.  Ct. 
19,  239  U.  S.  74,  60  L.  Ed.  166,  reversing  judg- 
ment (D.  C.)  221  F.  140. 

A  Congressman  is  an  officer  acting  under  the 
authority  of  the  United  States  within  Cr.  Code, 
I  32,  making  criminal  false  personation  of  of- 
ficer with  Intent  to  defraud. — Lamar  v.  United 
States,  36  S.  Ct.  535.  241  U.  S.  103,  60  L.  Ed. 
912,  affirming  judgment  (C.  C.  A.)  227  F.  1019. 

Any  overt  act  to  carry  out  fraudulent  Intent 
falls  within  condemnation  of  Cr.  Code,  |  32, 
providing  for  punishment  of  one  who  with  in- 
tent to  defraud  pretends  to  be  an  officer  of  the 
United  States.— id. 

^»2.  Elements  of  offenses* 

Ses  2S  Cent  Dig.  False  Pere.  9  1. 


Consummation  of  fraud  with  consequent  In- 
jury is  not  essential  to  the  offense  denounced  by 
Cr.  Code.  §  32,  punishing  false  personation  of  a 
federal  officer.— United  States  v.  Barnow,  86  S. 
Ct.  19,  239  U.  S.  74,  60  L.  Ed.  155,  reversing 
judgment  (D.  C.)  221  F.  140. 

^s»3.  Indietment  er  imfermatlon* 

See  23  Cent.  Dig.  False  Pers.  \\  2,  S. 


— —  Requisites  and  snffleieney  In 
Senerai* 

See  28  Cent.  Dig.  False  Pers.  9  t. 

Indictment  charging  false  personatiom  with 
intent  to  defraud,  of  an  officer  of  the  United 
States  contrary  to  Cr.  Code,  §  32,  is  not  insuffi- 
cient because  nature  of  fraud  was  not  set  forth. 
—Lamar  v.  United  StateiB,  36  S.  Ct.  255,  240  U. 
S.  60,  60  L.  Ed.  626. 

An  indictment  charging  false  personation  of 
a  United  States  officer  contrary  to  Cr.  Code^  { 
32,  held  not  insufficient  as  failing  to  describe 
the  circumstances  of  offense. — Lamar  v.  United 
States,  36  S.  Ct.  535,  241  U.  S.  103.  60  L.  Ed, 
912,  affirming  judgment  (O.  a  A.)  227  F.  1019. 


FALSE  PRETENSES. 

See  22  Cent  Dig.  False  Fret. 

See- 
False  Personation. 
Forgery. 

FALSE  REPRESENTATIONS. 

See  cross-references  under  Misrepresentationa. 

FALSE  SWEARING. 

See  Perjury. 

In  naturalization  proceedings,  see  Aliens,  ^=:»67. 

FALSIFYING. 

InatrumentSy  in  general,  see  Forgery. 

FAMILY. 


Homestead. 
Husband  and  Wife. 
Parent  and  Child. 


FARES. 

See  Carriers,  <d=s>251-254,  354-^561 


FAULT. 


See- 
Collision. 
Negligence. 


FEDERAL  COURTS. 


Se< 


Courts,  ^s>2fSQ-A10,  489-<K)9,  518. 
Removal  of  Causes. 


FEDERAL  EMPLOYERS'  LIABILIH 

ACT. 

Appeal  and  Error,  <d=s>216,  231,  292,  719,  854, 

1033,  1064,  1144. 
Commerce,  «=s>8,  27,  56. 
Constitutional  Law,  ^==>301,  814. 
Posts,  «=:>260. 
^urts,  «=>97,  352,  359,  382,  886(4,  6),  894(1, 

2,  7,  25),  396,  399,  400^ 
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FEDERAL  EMPLOTEBS'  INABILITY  ACT        18up.CtD!g 


UN] 


Damages,  <^216. 

Death,  ^=^8,  10,  52,  82,  85,  95,  105. 

Interest,  ^=:»22. 

Jury,  ^=»32. 

Mandamus,  ^=»4. 

Master  and  Serrant,  ^=^87, 100, 137,  204,  288, 

250%.  253%,  279,  286,  288,  289,  2^. 
Negligence,  <$=»101,  139. 
Removal  of  Causes,  ^s^S. 
Statutes,  ^=9279. 
Trial,  <8=>253. 

FEDERAL  EQUITY  RULES. 

See  Courts,  ^=:>388,  and  cross-references  under 
Equity  Rules. 

FEDERAL  GOVERNMENT. 

S«e  United  State*. 

FEDERAL  OFFICERS. 


Customs  Duties,  ^=»53-60* 
United  States,  «=s>2-52. 
United  States  Commissionenb 
United  States  Marshals. 


FEDERAL  QUESTIONS. 

See- 
Courts,  <$=»281-299. 
Removal  of  Causes,  ^=:»18-25. 

FEDERAL  SAFETY  APPLIANCE  ACT. 

See- 
Appeal  and  Error,  ^=9719. 
Commerce,  ^=»5,  8,  27. 
Evidence    ^s'SOO. 

Master  and  Servant.  «=s>88,  111,  228, 278,  288. 
Railroads,  «=:>229.  254. 

FEES. 

See  Extortion. 

Inspection  fees  as  interference  with  commerce! 

secf  Commerce,  ^=s>51. 
License  fees  in  general,  see  Licenses,  ^=927-35. 


In  particular  aciiont  or  proeeeiingim 

See- 
Attorney  General,  ^=^ 
Customs  Duties,  ^=:»5i5. 
Elections,  ^=:»53. 
Mortgages,  ^==>581. 
United  States  Commissioners,  ^s»3. 
United  States  Marshals,  ^=:>5-27. 

Op  particular  cla^BCi  of  oflcert  or  other 

ooe   * 

Ambassadors  and  Consuls,  ^=»7. 

Attorney  and  Client  ^=:>183-192. 

Clerks  of  Courts,  ^s^lOSQ. 

Costs,  <$=»171-173. 

District  and  Prosecating  Attomeyg^ 

Judges,  «=:>22. 

Officers,  «=s>93-101. 

FEE  SIMPLE. 

See- 
Deeds,  ^=9124. 
Wills,  «=»596-600. 


FELLOW  SERVANTS. 

See  Master  and  Servant,  «s>131,  160-201,  205, 
279,  287,  294. 


FELONY. 

See- 
Criminal  Law,  ^=^27. 
Indictment  and  Information, 


FEME  COVERT. 

See  Husband  and  Wife. 

FENCES. 

See  2S  Cent.  Dig.  Fences. 
See  Railroads,  «=»108,  861. 

FER^  NATURE 

See  Animals,  ^=»2; 


FERRIES. 


Scope-Note. 

[INCLUDES  the  establishment,  maintenance,  regralatlon,  and  use  of  ferrieg  for  the  pas- 
sage of  the  public  over  inland  waters,  subject  to  payment  of  tolls;  organization,  fran- 
chises, and  powers  of  ferry  companies;  and  rights,  duties,  and  liabilities  of  IndlTiduali 
or  corporations  exercising  ferry  franchises,  In  their  capacities  as  carriers  as  well  as  otb* 
erwlse. 

[For  related  matters  under  other  topics,  see  cross -references  after  analysis^ 

Analysis. 

I.  Establishment  and  Maintenance. 

«=»9.  Franchises  and  privileges. 

16.  Extent  and  exclusiveness  of  franchise. 

(I.  Regulation  and  Operation. 

30.  Licenses  and  taxes. 

32.  Injuries  incident  to  operation. 


i:|Sup.a.Dls.— Face  1091i 


•SIKAL  ACCQUNTa 


Cross-References* 


^pairing  obligation  of  contract,  se^  Constitu- 
tional Law,  ^s»128. 

Powers  of  state  to  regulate  ferriage  across 
boundary  streams,  see  Commerce,  ^s^lO,  69. 

Tax  as  tax  on  tonnage,  see  Commerce,  ^=s»78. 


Taxation  densrfng  due  process  of  law,  see  Con* 

stitutional  Law,  «=s>280. 
Taxation  of  stock  as  interfering  with'commerceb 

see  Com^ieroe^  ^s»74.  * 


Z.   ESTABLXSHMENT     Ain> 

NANCE. 

^=»9*  Fraaoliises  mad  priTlleses. 

See  28  Cent.  Dig.  Ferrlea,  99  9-66;    86  Cent  Dig. 
Mun.  Corp.  9  642. 


—  Extent  mad  exelnalTeiL^sa  of 
frmneMse. 

See  88  Cent.  Dig.  Ferries,  99  88-40. 

The  owner  of  a  ferry  franchise  purchased 
from  the  original  licensee,  to  whom  it  was  grant- 
ed without  any  exclusive  privileges,  cannot 
claim  an  exclusive  privilege  to  such  franchise  for 
the  distance  of  a  half  mile  from  his  ferry  be- 
cause, after  the  grant  of  the  franchise,  the  state 
passed  an  act  (Act  Va.  1840)  prohibiting  county 
courts  from  granting  ferry  licenses  within  a 
half  mile  of  existing  ferries,  hut  which  was  re- 
pealed by  Act  W.  Va.  1882,  providing  that  toll 
bridges  might  be  erected  over  the  Ohio  river, 
and  that  no  ferry  privileges  or  franchises  should 
preclude  the  erection  of  such  bridges. — Wheeling 
A  Belmont  Bridge  Co.  v.  Wheeling  Bridge  Co., 
138  U.  S.  287.  11  S.  Ct.  301.  34  L.  Ed.  967,  af- 
firming judgment  Wheeling  Bridge  Co.  v.  Wheel- 
ing A  B.  Bridge  Co.,  34  W.  Va.  155,  11  S.  E. 
1009. 

n.  REOUUkTION   AND    OPERATION. 

Interstate  conmierce  regulations,  see  Commerce, 


Idoenses  mud  tmzea* 

See  28  Cent.  Dig.  Ferries.  9  77. 

Act  HI.  March  2,  1819,  authorizing  Samud 
Wiggins  to  establish  a  ferry  across  the  Missis- 
sU)pi  river  at  a  point  opposite  the  city  of  St. 
liouis,  enacted  in  section  4  ''that  the  ferry  estab^ 
lished  shall  be  subject  to  the  same  taxes  as* are 
now,  or  hereafter  may  be,  imposed  on  other  fer- 
ries within  this  state,  and  under  the  same  regu- 
lations and  forfeitures.*'  The  charter  of  the 
Wiggins  Ferry  Company  (Act  111.  Feb.  11, 
1853),  the  authorized  successor  to  the  franchise 
of  Samuel  Wiggins,  provided  that  nothing  there- 
in contained  should  "be  construed  to  create  any 
private  right,  so  as  to  interfere  with  the  powers 
of  any  existing  municipal  corporation,  or  with 
the  right  of  the  Legislature*'  to  create  munici- 
palities within  the  limits  specified,  and  to  con- 
fer thereon  the  usual  police  powers.  Held,  that 
these  provisions  did  not  constitute  a  contract  be- 
tween the  ferry  company  and  the  state,  by  which 
the  power  to  tax  the  ferry  was  limited  to  the  im- 
position of  the  same  taxes  as  imposed  on  other 
ferries  within  the  state,  and  did  not  exempt  it 
f^om  an  annual  license  tax  on  each  of  its  boats, 
under  an  ordinance  of  the  city  of  East  St.  Louis, 
which  made  no  discrimination  in  favor  of  any 
other  ferry  within  its  corporate  limits.— Wig- 
gins Ferry  Co.  v.  City  of  East  St  Louis,  107 
U.  S.  365,  2  S.  Ct  257,  27  L.  Ed.  419. 

^s>32.  Injiiriea  ineident  to  operation. 

See  28  Cent  Dig.  Ferries,  99  79-87. 

i  "hlLBTe  failure  of  a  ferry  company  to  provide 
a  seat  for  a  passenger  on  its  boat  is,  in  law  and 
of  itself,  no  proof  of  negligence.— Burton  v.  West 


Jersey  Ferry  Co.,  114  TJ.  S*  474,  5  S.  Ct  960, 
29  L.  Ed.  216. 

FERRYBOATS. 

Requiring  license  for  selling  liquor  on  ferry- 
boats as  interferenoe  with  commerce,  see 
Commerce,  ^s>14. 

FERTILIZERS. 

Inspection  as  interference  with  commerce^  Me 
Commerce,  ^=»51. 

FIDEi  COMMISSUM. 

See  Trusts. 

FIDELITY  INSURANCE. 

See  Insurance,  ^=»430. 

FIDUCIARY  RELATIONS. 

See- 
Account,  ^=»4. 
Adverse  Possession,  ^»61« 
Bankruptcy,  ^=>426. 
Brokers. 

Corporations,  ^==>308-319t. 
Equity,  ^s»21. 
Factors. 

Guardian  and  Ward. 
Partnership. 
Principal  and  Agent, 
Trusts. 
Witnessei,  ^=9197-202. 

•  •  - 

FIELD  NOTES. 

Evidence  of  boundaries,  see  Boundaries,  ^=986b 


FIERI  FACIAS. 


See  Execution. 


FILING. 


Bond  or  undertaking  on  appeal  or  writ  of  error. 

see  Appeal  and  Error,  ^s»387. 
Certificate  of  delinquency,  see  Taxation,  ^=»687. 
Certificate  of  location  of  mine,  see  Mines  and 

Minerals,  ^=s>21. 
Charter  or  articles  of  association  of  foreign  cor- 
poration, see  Corporations,  ^=»644. 
Claim    proved    against    bankrupt's   estate,    see 

Bankruptcy,  ^=»343. 
Lis  pendens,  see  Lis  Pendens,  ^=»1& 
Mortgage,  see — 

Chattel  Mortgages,  ^=987. 

Mortgages,  ^=^95^,  96. 
Record  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  «=»619-633. 


FINAL  ACCOUNTS. 

See  Executors  and  Administrators, 
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FINAL  JUDGMENT. 

Appeal  and^Error,  ^=975-^,  1175. 
Courts;  ^=»3Sr(4). 
Criminal  Xaw,  ^=:>1187. 

FINDllUG  LOST  GOODS. 

[No  paragraphs  or  references  in  this  Digest.   But 
see  23  Cent  Dig.  Finding  U  O.] 

FINDINGS. 

Appeal  and  Error,  ^3>265,  266,  704^  1007- 

1022,  1071. 
Collision,  ^==>149. 
Commerce,  $s»95,  08. 
Courts,  «=»468. 
Criminal  Law,  ^=s»1157~1159l 
Ejectment,  ^=^111. 
Equity,  «=s>d81,  400. 
Limitation  of  Actions,  ^=»20]« 
Mines  and  Minerals,  ^=938. 
New  Trial,  «=s>65. 
Trial,  «=»849-358,  388-404. 

FINES. 

See  n  Cent.  Dig.  Fines, 
oce  ■ 
Army  and  Navy.  ^=»48L 
Contempt,  ^=s>73--82. 
Criminal  Law,  «=s>1214. 
Penalties. 


FIREARMS. 


See  Weaponi. 


RREBOATS. 

Injuries  from  fireboats.  see  Admiraltyt  ^=»27. 
Jurisdiction  of  admiralty  of  action  for  injuieg 
by  fireboat,  see  Admiralty,  ^=»19i. 

FIRE  INSURANCE. 

See  Insnrance. 

FIREMEN. 

Fellow  gerrant,  see  Master  and  SarrantL 

19a 

FIRES. 

See  U  Oeat  Dig.  Firsa. 

See- 
Bailment,  ^s»14. 
Depositions,  ^=»85. 
Innkeepers,  ^=s»2. 
Judgment,  ^=»559. 
Railroads,  (g=>453-48SL 
United  States,  ^=»51. 
Waters  and  Water  Conrsea,  «s>200,  206L 


FISCAL  MANAGEMENT. 

Counties,  «=»150-104. 

Municipal  Corporations,  «s>850-lOOO. 

Schools  and  School  Districts,  ^s»97-100L 

States,  «=s>117-168. 

Towns,  «=»47-61. 

United  States,  «ss981-01. 


PISH. 


Scope-Note. 

[INCLUDES  animals  Inhabitiiig  the  water;   regulations  for  €helr  preservation; 
nature  and  incidents  of  rigiits  of  fishery. 

[For  related  matters  under  other  topics,  see  erosa-referenoee  after  analyeie-J 

Analysis. 

3.  Fish  in  public  waters. 

4.  Seal  fisheries. 
6.  Private  rights  of  fishery, 

15.  Criminal  prosecutions. 

Cross-References. 

Power  of  state  to  make  criminal  tlie  operation  of 
a  net  within  the  territorial  limits  of  another, 
see  States,  ^s»12. 

Prohibiting  dredging  for  oysters  as  regnlatiott 
of  commerce,  see  Commerce,  ^s»55. 

Treaty  rights  of  Indians,  see  Indians,  ^=»3. 


Commerce  regulations,  see  Commerce,  ^s>7.  61. 
Due  process  of  law,   see  Constitutional  Law, 

^=9258,  278. 
Fishing  regulation  as  regulation  of  commerce, 

see  Commerce,  ^=»16. 


^=»3.  Fisb  im  publie  watenb 
See  2S  Cent.  Dig.  FUta.  H  S,  4.  6-8. 

The  provision  of  the  tenth  section  of  the 
compact  of  March  28,  1785.  between  Maryland 
and  Virginia  in  relation  to  the  waters  of  Chesa- 
peake Bay  and  the  Potomac  and  Pocomoke 
rivers,  that  all  piracies,  crimes,  or  offenses  com- 
mitted upon  the  waters  forming  the  subject  of 


the  agreement,  by  dtisens  of  either  state  against 
citisens  of  the  other,  should  be  tried  in  the 
courts  of  the  state  of  which  the  offender  is  a 
citizen,  does  not  apply  to  an  offense  committed 
by  a  citisen  of  Maryland  against  the  state  of 
Virginia  herself,  as  distinguished  from  her  citl- 
sens,  by  a  violation  of  the  Virginia  fish  laws; 
and  the  Virginia  courts  have  full  jurisdiction 
to  try  and  punish  the  offender.— Wharton  ^ 
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PISHING  VESSEL 


Wise,  163  U.  S.  155,  14  S.  Ot.  783.  38  L.  Ed. 
669. 

Such  compact  was  not  a  "treaty,  conf^era- 
tion,  i)r  alliance,"  within  the  meaning  of  the 
prohibition  of  the  articles  of  confederation  (ar- 
ticle 6i  cL  2),  nor  was  its  validity  affected,  on 
the  subsequent  adoption  of  the  federal  consti- 
tution, by  the  prohibition  thereof  against  the 
making  oi  any  'Agreement  or  compact"  between 
states;  for  this  prohibition  applied  only  to  fu- 
ture, and  not  to  existing,  agreements.  There- 
fore the  compact  has  remained  in  force,  except 
as  to  any  provisions  which  are  inconsistent 
with  ,  the  constitutional  power  of  congress  to 
regulate  commerce;  and,  as  the  stipulations  as 
to  riparian  rights  of  fishery,  and  as  to  jurisdic- 
tion in  and  over  the  waters  of  the  Potomac 
and  Pocomoke  rivers,  are  not  within  this  ex- 
ception, they  are  still  binding  on  the  parties. 
—Id. 

Section  7  of  said  compact  provided  that  the 
citizens  of  each  state,  respectively,  should  have 
full  property  in  the  shores  of  the  Potomac  river 
adjoining  tiielr  lands,  and  that  the  right  of  fish- 
ing in  the  river  should  be  common  to  the  citi- 
Eens  of  both  states:  provided  that  it  be  not  exer- 
cised by  the  citizens  of  one  state  to  the  disturb- 
ance of  the  fisheries  on  the  shores  of  the  other. 
Section  8  provided  that  all  laws  which  might 
be  necessary  for  the  preservation  of  fish,  or  for 
the  performance  of  quarantine  in  the  river 
Potomac,  or  for  preserving  the  channel  and  nav- 
igation Uiereof,  or  of  the  river  Pocomoke,  with- 
in the  limits  of  Virginia,  should  be  made  with 
the  mutual  consent  and  approbation  of  both 
states.  Held^  that  said  sections  did  not  grant 
a  common  right  of  fishery,  including  the  catch- 
ing and  taking  of  oysters,  in  Pocomoke  river,  to 
the  citizens  of  Maryland^  or  a  right  to  joint 
legislatioii  for  the  protecbon  of  fish  in  such  riv- 
er to  that  state.— Id. 

Even  if  a  common  right  of  fisheries  in  Poco- 
moke river  had  been  granted  by  the  coninact, 
such  right  would  not  have  extended  to  Poco- 
moke Soimd,  as  a  part  of  such  river,  since  the 
river  and  sound  have  always  been  considered 
distinct  bodies  of  water.— Id. 

The  right  of  taking  fish  "at  all  usual  and 
accustomed  places  in  common  with  the  citizens 
of  the  territory'*  of  Washington,  and  of  "erect- 
ing temporary  buildings  for  curing  them,"  se- 
cured to  the  Yakima-  Indians  hj  the  treaty  of 
1859,  survives  the  private  acquisition  of  lands 
bordering  on  the  Columbia  river  by  grants  fr(Hn 
the  United  States  or  state  of  Washington.— 
United  States  v.  Winans,  25  S.  Gt.  662,  198  U. 
S.  871,  49  L.  Ed.  1069. 

Patents  issued  by  the  Land  Department  to 
lands  bordering  on  the  Columbia  nver.  though 
absolute  in  form,  can  grant  no  exemption  from 
the  fishing  rights  secured  to  the  Yakima  In- 
dians by  the  treaty  of  1859.— Id. 

Fishins  rights  in  the  Columbia  river,  se- 
cured to  the  xakima  Indians  by  the  treaty  of 
1859,  which  provided  for  the  extinguishment 
of  the  Indian  title  to  the  lands  occupied  and 
<daimed  by  them,  preparatory  to  opening  the 
lands  for  settlement,  are  not  subordinate  to  the 
powers  acouired  by  the  state  of  Washington  in 
and  over  the  shore  lands  on  its  admission  into 
the  Union. — Id. 

^S94.  Seal  fisheries. 

See  2S  Cent.  Dig.  Fish,  |  i. 


Where  a  government  lease  of  sealing  priv- 
ileges is  made  expressly  subject  to  such  regula- 
tions as  the  government  may  thereafter  pre- 
scribe, and  bv  subsequent  lawful  regulations 
the  authorised  annual  catch  is  reduced,  the 
lessee  is  not  entitled  to  damages  alleged  to  re- 1  Exemption  from  capture,  see  War,  ^=s>ld. 


suit  from  such  reduction.— North  American  Com- 
mercial  Co.  v.  United  States,  18  S.  Ct  817,  171 
U.  ,S.  110,  43  L.  Ed.  98,  reversing  judgment 
United  States  v.  North  American  Commercial 
Co.  (C.  C.)  74  F.  146. 

The  provision  in  Rev.  St  f  1962,  for  a  pro- 
portionate reduction  of  rental  under  leases  of 
sealing  privileges,  in  case  the  lawful  catch  is  re- 
duced, applied  not  only  to  the  then  existing  20- 
year  period,  but  to  leases  made  after  the  expi- 
ration thereof,  and  to  a  further  limitation  of  the 
catch  made  by  the  secretary  of  the  treasury. 

Under  Rev.  St  {  1962,  authorizing  the 
secretary  of  the  treasury  to  reduce  the  per- 
mitted annual  catch  of  sems,  it  is  immaterial,  as 
between  the  government  and  its  lessee  of  seal- 
ing privileges,  whether  the  secretary,  in  so  re- 
ducing it  acts  of  his  own  motion,  or  in  obedi- 
ence to  the  will  of  the  government:  and  in  any 
case,  if  the  lessee  accepts  the  reduction  with- 
out protest,  it  cannot  afterwards  claim  that 
such  reduction  was  a  breach  of  the  government 
contract— Id. 

A  lease  of  sealing  privileges  from  the  Unit- 
ed States  provided  for  a  fixed  annual  rental,  and 
a  fixed  per  capita  royalty  on  the  catch.  The 
lawful  catch  being  reduced,  the  lessee,  under 
Rev.^  St  J  1962,  directing  a  proportionate  re- 
duction of  the  rental  in  such  cases,  claimed  a 
reduction,  not  only  of  the  annual  rental  proper, 
but  also  of  the  per  capita  royalty.  Held,  tiiat 
the  royalty  was  no  part  of  uie  rental  reierred 
to  by  the  statute,  and  no  reduction  thereof  was 
authorized.— Id. 

The  fact  that  the  United  States  presented 
to  the  tribunal  of  arbitration  with  Great  Brit- 
ain in  1892  a  claim  for  damages  sustained  by  it- 
self and  its  lessee  by  means  of  the  limitation  of 
the  annual  catch  to  7,500  seals  does  not  bind 
the  government,  as  an  admission  of  liability  to 
its  lessee  for  such  damages,  especially  as  such 
claim  was  subsequently  abandoned.— Id. 

^=»5«  PriTate  rislits  ef  fishery. 

See  2S  Cent  Dig.  FUh,  Sl  U-15. 

A  definite  "fishing  right  in  the  adjoining 
sea,"  described  in  the  granting  clause  of  a 
royal  patent  as  "attached  to  this  land,'*  and 
which  right  is  of  a  sort  long  recognized  W  the 
Hawaiian  laws  as  private  property,  is  included 
in  the  grant  although  the  habendum  is  to  have 
and  to  hold  **the  above-granted  land,*'  which, 
standing  alone,  might  not  include  a  fislung  right 
—Damon  v.  Territory  of  Hawaii,  24  S.  Ct  617, 
194  U.  S.  154,  48  Ll  Ed.  916. 

The  grantees  of  land  under  a  patent  from 
the  King  of  Hawaii,  following  an  award  of  the 
Land  Commission,  are  entitled  to  a  fishery 
right  in  the  adjoining  sea  which  they  and  their 
predecessors  in  title  had  enjoyed  from  time  im- 
memorial,'  although  the  fishery  is  not  described 
in  the  royal  patent  and  title  thereto  was  not 
established  bezore  the  Land  Commission.— Car- 
ter V.  Territory  of  Hawaii,  26  S.  Ct  248,  200 
U.  S.  255,  50  L.  Ed.  470. 

^s>15.  Criminal  proseontioiis* 

See  28  Cent  Dig.  Fish,  98  27-W. 

A  libel  chanring  a  vessel  with  violating 
Act  June  20,  1906,  by  landing  sponges  at  a 
Florida  port  must  negative  the  fact  that  spong- 
es may  have  been  taken  from  waters  within 
the  limits  of  a  state.— The  Abby  Dodge  v.  Unit- 
ed States,  32  S.  Ct.  810,  223  U.  S.  166,  56  L. 
Ed.  390. 
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FIXTURES. 


Scope-Note. 

[INCLUDES  chattels  affixed  or  annexed  to  real  property;  and  rlgbta  and  liabilities  In 
respect  of  such  fixtures  incident  to  or  affected  by  particular  estates  or  intereBti  In  the 
realty.] 

Analysis. 

18.  Between  mortgagor  and  mortgagee  of  land  and  their  privies. 

20.  Mortgagee  of  land  and  vendor  or  vendee  of  chattels. 

23.  Between  owner  of  easement  and  owner  of  land  subject  thereto. 

27.  Agreements. 

28.  Rights  and  remedies  of  creditors  and  purchasers  at  execution  sales. 


^=»18.  Between    mortgagor    and    mort- 
gagee of  land  and  their  privies. 

See  23  Cent  Dig.  Fixt  §|  32-46. 


«^  Mortgagee  of  land  and  Ten- 
dor  or  Tendee  of  ol&atteli. 

See  23  Cent  Dig.    Flxt    99  44-46. 

A  lien  of  a  mortgage  covering  a  manufactur- 
iDg  plant  and  that  which  may  be  acquired  and 
placed  upon  the  premises  docs  not  extend  to  an 
automatic  sprinKler  system  installed  under  a 
conditional  contract  of  sale,  which  because 
unregistered,  was,  under  Code  Va.  1904,  f  2462, 
void  as  to  lien  creditors  where  the  system  was 
by  express  terms  of  the  contract  to  remain  per- 
sonalty untilpaid  for. — Holt  t.  Henley,  34  S. 
Ct  459,  232  U.  S.  637,  58  K  Ed.  767,  reversing 
decree  193  F.  1020.  113  C.  C.  A.  87. 

The  lien  of  a  mortgage  by  a  brewing  com- 
pany upon  its  lands,  buildings,  machinery,  and 
appliances,  erected  or  to  be  erected,  does  not 
extend  to  tanks,  fixtures,  and  fittings  installed 
under  a  conditional  contract  which,  because 
unrecorded,  was  void  as  to  creditors  and  pur- 
chasers under  Code  W.  Va.  1906,  f  3101,  where, 
though  bricked  in,  they  could  be  removed  with 
trifling  damage. — Detroit  Steel  Cooperate  Co. 
tr.  Sisterville  Brewing  Co.,  34  S.  Ct.  753,  233 
U.  S.  712,  58  L.  Ed.  1166,  reversing  decrees 
196  F.  447.  115  0.  C.  A.  349,  and  195  F.  1023, 
115  C.  C.  A.  669. 


Between  owner  of  eaaement  and 
o'wner  of  land  snbjeot  tliereto. 

See  23  Cent  Dig.  Pixt  9  13. ' 

A  railroad  company  occupying  land  under 
an  agreement  with  the  owner  for  a  temi)orary 
easement  therein  mav,  on  termination  of  such 
agreement,  remove  tne  rails  which  it  has  laid 
down.    As  between  the  parties,  sucb  rails  are 


not  a  part  of  the  realty.— Wiggina  Ferry  Co.  t. 
Ohio  &  M.  Ry.  Co^  142  U.  S.  396^  12  S.  Ct. 
188,  35  L.  Ed.  1055. 

^=»27»  Agreements* 

See  23  Cent  Dig.  Fixt  911*  ».  26.  44,  4B.  61 

Machinery  is  placed  in  a  plant  by  the  own- 
er within  Code  Porto  Rico,  S  335,  where  it  is 
installed  by  a  tenant  under  stipulation  that  it 
shall  become  a  part  of  the  plant,  without  com* 
pensation  to  the  lessee.— Valdes  t.  Central  Alta- 
gracia,  '32  S.  Ct  664,  225  U.  S.  58,  56  L.  ESd. 
980. 

Transfer  of  a  lease  of  realty  which  Btipo- 
lates  for  the  immobilization  of  machinery  in- 
stalled by  a  tenant  is  a  contract  conceming 
real  rights  to  immovables  within  Civ.  Code  Por- 
to Rico,  t  613,  requiring  registration  of  titles 
to  immovables  in  order  to  prejudice  rights  of 
third  persons. — Id. 

^=:>28.  Bights  and  remedies  of  ereditora 
and  purchasers  at  ezeentlon 
sales* 

See  28  Cent  Dig.  Fixt  99  68.  69;    33  Gent.  Dig. 
Judges,  9  1338. 

Judgment  creditors  of  a  corporation  oper- 
ating a  sugar  factorv  under  lease,  not  paities 
to  the  lease  and  without  notice  of  a  condition 
by   which    the   machinery   became   the  lessor's 

f>roperty,  acquired  rights  in  such  machinery  by 
evy  of  an  execution  which  were  superior  to 
those  of  a  secured  creditor  of  the  corporation 
who  claims  under  the  'lease,  since  as  to  the 
judgment  creditors  the  machinery  xemained 
movable  property,  while  as  to  him  it  was  a 
part  of  the  realty  which,  under  the  lease,  he 
could  not  proceed  separately  against  to  collect 
his  debt— Valdes  v.  Central  Altagracia.  32  S. 
Ct  664.  225  U.  S.  58,  56  L.  Ed.  980. 


FLAG. 

Power  of  state  to  punish  for  using  for  advertis- 
ing i^urposes,  see  Criminal  Law,  ^=:>5. 

Prohibiting  use  for  advertising  denial  of  privi-* 
leges  of  citizens,  see  Constitutional  Law,  ^=:> 
206;  due  process  of  law,  see  Constitutional 
Law,  ^=9258;    equal  protection  of  laws,  see 

-  Constitutional  Law,  ^=:>212. 

PUTS. 


(hvnership  and  control, 
Navigable  Waters.  <g=>36-3a. 
Public  Lands,  «=:»58-61. 

FLIGHT. 

Accused,  see  Criminal  Law,  ^=»351,  759. 

[Bup.CtDlg. 


FLOATAGL 

Rafts  or  logs,  see  Logs  and  Logging,  ^s>11-1Sl 

FLOODS. 

See  Waters  and  Water  Courses,  ^s»54. 

FLOUR. 

Inspection  as  regnlation  of  commerce,  tea  Cons 
merce,  ^=s»50. 

FOG. 

Collision   of  Teasels,   see   Collision,  ^ssSO-^ 
100,  108. 

FOLLOWING  TRUST  PROPERTY. 

See  Trusts,  ^=s>355-^6a 
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Scope-Note. 

[INCLUDES  regnlatlon  of  manufacture,  sale,  or  use  of  articles  of  food  and  drink  and 
of  substitutes  and  imitations  thereof;  rights  of  property  and  traffic  in  unwholesome  or 
adulterated  articles  used  as  food,  etc. ;  ^  liabilities  for  injuriels  from  the  sale,  use,  etc., 
thereof;  and  violations  of  laws  relating  to  such  articles,  and  prosecution  a^d  punishment 
thereof  as  public  offenses. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis*] 

Analysis. 

1.  Power  to  make  regulations. 

2.  Statutory  and  municipal  regulations  in  general. 

3.  License  and  inspection. 
6.  Purity  and  quality. 
6.  Unwholesome  or  unfit  for  use. 

11.  Violations  of  regulations. 

15.  Misbranding  or  want  of  notice  to  purchasers  or  public 

17.  Criminal  prosecutions. 

19.  Preliminary  proceediogs. 

24.  Searches,  seizures,  and  forfeitures. 

Cross-References. 


See  Weights  and  Measures,  ^=:>2. 
Due  process  of  law,  see  Constitutional  Law, 
•   25^  276,  278,  295,  206,  320. 
ESqual  protection  of  law,  see  Constitutional  Law, 
<8=»230,  239. 


Interstate  commerce  regulations,  see  Commerce, 
«=»8,  41,  51,  56,  60. 

Medicines,  see  Druggists. 

Privileges  and  inununities  of  citizens,  see  Con- 
stitutional Law,  ^=9207. 


^^1.  Po'ver  to  make  regulations. 

See  23  Cent.  Dig.  Food.  {§  1.  2. 

Statutes  prohibiting  the  manufacture  and 
sale  of  adulterated  milk  and  butter,  or  of  sub- 
stances imitative  of  articles  of  food,  are  within 
the  exercise  of  the  police  power  of  the  state, 
and  valid. — Powell  v.  Commonwealth  of  Penn- 
sylvania, 127  U.  S.  678,  8  S.  a.  992,  1267,  32 
L.  Ed.  253,  affirming  judgment  114  Pa.  St. 
265,  7  A.  913,  60  Am.  Rep.  350;  Walker  v. 
Commonwealth  of  Pennsylvania,  127  U.  S. 
699,  8  S.  Ct.  997.  32  L.  pd.  261. 

Where  oleomargarine  was  furnished  by  the 
federal  government  to  be  served  as  food  to  the 
inmates  of  a  national  home  for  federal  soldiers, 
the  governor  of  such  institution  is  not  amenable 
to  the  laws  of  the  state  in  which  it  is  located, 
regulating  the  use  and  sale  thereof,  since  the 
legislature  of  the  state  has  no  constitutional 
power  to  interfere  with  the  internal  manage- 
ment of  federal  institutions  located  within  its 
limits.  Order,  In  re  Thomas,  87  F.  453,  31  C. 
C.  A.  80,  affirmed.— State  of  Ohio  v.  Thomas, 
19  S.  Ct.  453,  173  U.  S.  276,  43  L.  Ed.  699. 

The  requirement  that  the  name  and  per- 
centage of  the  diluents  shall  be  stated  in  the 
labels,  under  Code  Supp.  Iowa  1907,  §§  5077a6, 
5077a24,  relating  to  the  sale  in  the  state  of 
concentrated    commercial   feeding   stuffs,    is    a 

S roper  exercise  of  the  police  power. — Standard 
tock  Food  Co.  V.  Wright,  32  S.  Ct.  784,  225 
U.  S.  540,  56  L.  Ed.  1197. 

An  ordinance  prohibiting  the  shipment  of 
milk  into  a  city  unless  the  cows  have  been 
subjected  to  the  tuberculin  test  held  constitu- 
tional.—Adams  V.  City  of  Milwaukee,  33  S.  Ct. 
610,  228  U.  S.  572,  57  L.  Bd.  971. 

A  r^ulatiou  promulgated  by  the  Secretaries 
of  the  Treasury,  Agriculture,  and  Commerce 
and  Labor,  requiring  the  label  on  a  preparation 
containing  a  derivative  of  any  of  the  drugs  enu- 
merated in  Food  and  Drugs  Act  June  30,  1906, 


\  8,  to  show  not  only  the  presence  of  such  deriva- 
tive, but  to  state  the  name  of  the  drug  from 
which  it  is  derived,  held  a  proper  exercise  of 
power  under  section  3  of  such  act,  and  not 
invalid  as  an  attempt  to  add  to  the  provisions 
of  section  8. — United  States  v.  Antikamnia 
Chemical  Co.,  34  S.  Ct.  222.  231  U.  S.  654. 
58  L.  Ed.  419,  Ann.  Cas.  1915A,  49,  reversing 
decree  37  App.  D.  C.  343. 

Prohibition  of  sale  of  food  preservatives  con- 
taining boric  add  by  Kurd's  Rev.  St.  111.  1913, 
c.  127b,  |§  8,  22,  as  construed  by  the  state,  court, 
held  valid.— Price  v.  People  of  State  of  Illi- 
nois. 35  S.  Ct  892,  238  tJ.  S.  446,  59  L.  Bd. 
1400,  affirming  judgment  People  v.  Price,  101 
N.  E.  196,  257  IlL  587,  Ann.  Cas.  1914A,  1154. 

^=:>2.  Statutory   and   munioipal   regula- 
tions in  s^neral. 

See  28  Cent  Dig.  Food,  \  2. 

The  enactment  by  Congress  of  the  prohibi- 
tion contained  in  Act  Aug.  30.  1890,  c.  839,  26 
Stat  414  [U.  S.  Comp.  St  1901,  p.  3185]  §  2, 
against  the  importation  of  any  adulterated  or 
unwholesome  food  or  drug,  or  any  liguors,  adul- 
terated or  mixed  with  any  poisonous  or  noxious 
chemical,  did  not  have  the  effect  of  rendering 
inoperative,  as  regards  food  products  imported 
into  the  United  States  through  the  channels  of 
foreign  commerce,  the  provision  of  Laws  N.  T. 
1893,  p.  1510,  c.  661,  f  41,  prohibiting  the  sale 
withm  the  state  of  adulterated  food  products, 
enacted  in  the  exercise  of  the  police  power  of 
the  state,  to  prevent  deception  and  fraud.  Judg- 
ment 63  N.  E.  1097,  171  N.  Y.  329,  98  Am. 
St.  Rep.  599,  affirmed.—Crossman  v.  Lurman» 
24  S.  Ct  234,  192  U.  S.  189,  48  L.  Ed.  401. 

The  word  "may,"  as  used  in  Pure  Food  and 
Drugs  Act  June  30,  1906,  \  7,  subd.  5,  pro- 
hibiting the  adding  of  deleterious  matter  which 
*'may''  render  an  article  of  food  injurious  to 
health,  is  used  in  its  ordinary  sense  as  express- 
ing ability,  liability,  possibility,  or  probability 
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of  its  80  doing.-— United  States  v,  Lexington 
MiU  &  Elevator  C3o.,  34  S.  Ct  337,  232  U.  S. 
399,  58  I/.  Ed.  658,  L.  R.  A.  1915B,  774  affirm- 
ing judgment  Lexington  Mill  &  Elevator  Go.  v. 
United  States,  202  F.  615,  121  O.  0.  A.  23. 

Laws  N.  D.  1911,  p.  355,  prohibiting  the 
sale  of  lard  not  in  bulk  unless  put  up  in  pack- 
ages of  specified  weights,  is  not  repugnant  to 
the  Pure  Food  and  Drugs  Act,  which  has  refer- 
ence merely  to  adulteration  and  misbranding. — 
Armour  &  Co.  v.  State  of  North  Dakota,  36 
S.  Ct.  440.  240  U.  S.  510.  60  L.  Ed.  771,  af- 
firming juagment  State  v.  Armour  &  Co.,  145 
N.  W.  1033,  27  N.  D.  177. 

^=:»3.   liicense  and  inspeotion. 

See  23  'Cent  Dig.  Food,  {§  8,  4. 

Meat  inspection  provisions  of  Act  June  30, 
1906,  cannot  be  construed  as  relating  only  to 
those  engaged  in  the  business  of  preparing  meats 
for  transportation,  and  the  carrying  or  assist- 
ing in  the  carrying  of  such  meats  in  interstate 
transportation. — United  States  v.  Lewis,  35  S. 
Ct  44,  235  U.  S.  282,  59  L.  Ed.  229. 

^s>S.  Purity  mnd  quality. 

See  28  Cent.  Dig.  Food,  |  1. 

The  requirement  in  Food  and  Drugs  Act 
June  30,  1906,  §  8,  that  labels  shall  state  the 
quantity  or  proportion  of  certain  enumerated 
substances  or  their  derivatives  contained  there- 
in, means  that  the  label  shall  also  state  the 
substance  from  which  the  derivative  is  pro- 
duced.—United  States  V.  Antikamnia  Chemical 
Co.,  34  S.  Ct.  222.  231  U.  S.  654,  58  L.  Ed. 
419,  Ann.  Cas.  1915A,  49  reversing  decree  37 
App.  D.  C.  343. 

A  poisonous  ingredient  in  a  secret  formula 
for  a  food  product  sold  under  its  own  name  may 
be  an  "added  ingredient"  within  Food  and 
Drugs  Act,  condemning  food  containing  added 
deleterious  ingredient,  and  proviso  of  section 
8,  excluding  from  immunity  foods  only  free  from 
deleterious  ingredients.— United  States  v.  Forty 
Barrels  and  Twenty  Kegs  of  Coca  Cola,  36  S. 
Ct  573,  241  U.  S.  265.  60  L.  Ed.  995,  revers- 
ing judgment  215  F.  535,  132  C.  C.  A.  47. 

Elimination  of  harmful  ingredient  from  a 
proprietary  food  which,  without  it,  would  not 
be  the  same,  held  not  an  "adulteration"  under 
Food  and  Drugs  Act,  §  7.— Id. 

Caffeine  introduced  into  a  syrui)  in  the  melt- 
ing held  «n  added  ingredient  within  Food  and 
Drugs  Act. — Id. 

^ps>S.  Unwholesome  or  niiflt  for  use. 

Bee  23  Cent.  Dig.  Food,  §  6. 

The  addition  of  poisonous  substances  to  an 
article  of  food  in  such  minute  quantities  that 
the  health  of  consumers  cannot  be  injured  is 
not  condemned  by  Pure  Food  and  Drugs  Act 
June  30,  1906,  §  7,  subd.  5.— United  States  v. 
Lexington  Mill  &  Elevator  Co.,  34  S.  Ct.  337, 
232  U.  S.  399,  58  L.  Ed.  658,  L.  R.  A.  1915B. 
774  affirming  judgment  Lexington  Mill  &  Ele- 
vator Co.  V.  United  States,  202  F.  615,  121  C. 
C.  A.  23. 

^=:»11.  Violations  of  regulations. 

See  23  Cent.  Dig.  Food,  S§  9-14. 


— —  Misbranding  or  want  of  no- 
tice to  purchasers  or  pnblio. 

See  28  Cent.  Dig.   Food.  §  14. 

Tbe  word  ** package,"  as  used  in  Food  and 
Drug  Act,  §§  7,  8,  refers  to  the  immediate  con- 
tainer of  the  article  which  is  intended  for  con- 
sumption by  the  public,  and  not  simply  the  out- 
side wrapper  or  box  containing  the  package.— 
McDermott  v.  State  of  Wisconsin,  33  S.  Ct  431, 
228  U.  S.  115,  57  L.  Ed.  754,  47  L.  R.  A. 
(N.  S.)  984,  Ann.  Cas.  1915A,  39  reversing 
judgment  126  N.  W.  888,  143  Wis.  18,  21  Ann. 
Cas.  1315. 

The  name  "Coca  Cola"  cannot  be  said  to  be 
distinctive  rather  than  descriptive  of  a  com- 
pound with  coca  cola  ingredients  so  as  to  es- 


cape condemnation  under  Food  and  Drugs  Act, 
§  8,  as  misbranded  in  case  of  absence  of  coca 
or  cola.— United  States  v.  Forty  Barrels  and 
Twenty  Kegs  of  Coca  Cola,  36  S.  Ct,  573,  241 
U.  S.  265.  60  L.  Ed.  995,  reversing  judgment 
215  F.  535,  132  C.  C.  A.  47. 

Secondary  significance  cannot  be  attributed 
to  the  name  **Coca  Cola"  so  as  to  save  it  from 
condemnation  undec  Food  and  Drugs  Act,  S  8, 
on  the  theory  that  it  was  within  the  protection 
accorded  by  the  proviso  in  that  section  to  fowl 
mixtures  known  under  their  own  distinctive 
names. — Id. 

^=s>17.   Criminal  prosecntions* 

See  23   Cent.   Dig.   Food,   S|   20-23. 

^=9 19.  ....  Preliminary  proceedinsa* 

The  notice  and  preliminary  hearing  by 
the  Department  of  Agriculture  which  must  be 
given  under  the  Pure  Food  &  Drugs  Act  .June 
30,  1906,  c.  3915,  34  Stat.  768  (U.  S.  Comp. 
St.  Supp.  1909,  p.  1187),  to  the  person  from 
whom  the  sample  was  obtained,  when,  upon 
examination  by  the  board  of  chemistry,  an  ar- 
ticle is  found  to  be  adulterated  or  misbranded, 
is  not  a  condition  precedent  to  the  prosecution 
of  a  manufacturer,  instituted  by  the  Depart- 
ment of  Agriculture  or  its  agent,  for  shipping 
misbranded  goods  in  interstate  commerce. — 
(1911)  United  States  v.  Morgan,  32  S.  Ct.  81, 
222  U.  S.  274.  56  U  Ed.  198,  reversing  judg- 
ment (C.  C.  1910)  181  F.  587. 

^=»24.   Searolies,     seisnres,     and     forfei- 
tures. 

See  23  Cent  Dig.  Food,  9  17.  « 

The  remedy  in  rem  in  the  federal  courts 
provided  by  the  food  and  drugs  act  (Act  June  :A>, 
1906,  c.  3915,  §  10,  34  Stat.  771  [U.  S.  Comp. 
St.  Supp.  1909,  p.  1193]),  where  any  article  of 
food  that  is  adulterated  is  being  transported 
from  one  state  to  another  for  sale,  or,  having 
been  transported,  remains  unloaded,  unsold,  or 
in  original  unbroken  packages  may  be  invoked 
where  adulterated  eggs  have  been  shipped  into 
the  state,  not  for  sale^  but  intended  solely  for 
use  by  the  consignee  m  the  bakery  business.-^* 
Hipollte  Egg  Co.  v.  United  States,  31  S.  CL 
364,  220  U.  S.  45,  55  L.  Ed.  364. 

Costs  in  personam  may  be  assessed  against 
the  claimant  in  the  proceeding  in  rem  under  tbe 
food  and  drugs  act  (Act  June  30,  1906,  c.  3915, 
§  10.  34  Stat.  771  [U.  S.  Comp.  St.  Supp.  1909. 
p.  1193]),  to  confiscate  adulterated  articles  of 
food,  the  subject  of  interstate  commerce^  even 
if  the  principles  of  the  admiralty  law  are  made 
applicable  by  the  provision  of  that  section  that 
the  proceedings  shall  conform  as  near  as  may 
be  to  the  proceedings  in  admiralty. — Id. 

The  government,  when  proceeding  to  con- 
demn, under  Pure  Food  ana  Drugs  Act  June 
30,  1906,  §  10,  an  article  of  food  as  adulterated 
under  section  7,  subd.  5,  of  that  act,  because 
containing  deleterious  ingredients,  has  the  bur- 
den of  proving  that  such  added  substance  ren- 
ders such  article  dangerous  to  health. — United 
States  V.  Lexington  Mill  &  Elevator  Co.,  34 
S.  Ct.  337,  232  U.  S.  399.  58  L.  Ed.  6.>8,  L. 
R.  A.  1915B.  774  affirming  judgment  Lexington 
Mill  &  Elevator  Co.  v.  United  States,  202  F. 
615,  121  -C.  C.  A.  23. 

Whether  caffeine  added  to  a  food  product  is 
a  deleterious  ingredient  within  Act  June  30, 
1906,  is  a  question  for  the  jury  where  the  evi- 
dence is  conflicting. — United  States  v.  Forty 
Barrels  and  Twenty  Kegs  of  Coca  Cola,  36  S. 
Ct.  573,  241  U.  S.  2C5,  60  L.  Ed.  995,  revers- 
ing judgment  215  F.  535,  132  C.  C.  A.  47. 

FOOD  AND  DRUGS  ACT. 

See  C!k>mmerce,  ^s»60. 

FORCED  SALL 

See  Judicial  Sales, 


FORCIBLE    ENTRY   AND   DETAINER. 

Scope-Note. 

[INCLUDES  violently  taking  or  retaining  possession  of  property,  with  threats,  force*  or 
arms,  against  the  will  of  another  entitled  to  its  possession,  and  without  authority  of  law ; 
nature  and  extent  of  liability  therefor  in  general;  remedies  for  recovery  of  possession; 
and  criminal  responsibility  for  such  forcible  entry  or  forcible  detainer,  and  prosecation 
and  punishment  thereof  as  a  public  offense. 

[For  related  matters  under  other  topics,  see  oroee- references  after  analysis-] 

'Analysis. 
I.  Civil  Liability* 

^=s>  1.  Disseisin  and  remedies  therefor  in  generaL 
6.  Nature  and  form  of  remedy. 
IL  Criminal  Responsibility. 

[No  paragraphs  or  references  in  this  Digest    But  see  23  Gent  Dig.  Ford.  B.  A  D» 
tt  190-205.] 

Cross-References. 


Landlord  and  Tenant,  ^s>287-291,  293-303. 
Trespass. 


X.  CIVIL  UABIUTT. 

Statutory  limitations,  see  Limitation  of  Actions, 
<S=s>19. 

^s»l.  Disseisin  and  remedies  therefor  in 
SeneraL 

Bee  2S  Gent.  Dig.  ForcL  B.  A  D.  H  1-S* 

A  railroad  track  is  "lands,  tenements,  or 
other  possessions,"  within  Mansf.  Die.  Ark.  \ 
3347,  providing  that,  '*if  any  i>erson  snail  enter 
into  or  upon  any  lands,  tenements,  or  dther 
possessions,  and  detain  or  hold  the  same  with 
force,  *  «  «  every  perton  so  offending  shall 
be  deemed  guilty  of  a  forcible  entry  and  de- 
tainer, ^  *  ^  "  so  as  to  make  one  entering 
and  holding  the  same  with  force  guilty  of  for- 


cible entry  and  detainer.— Iron  Monntain  ft  H. 
R.  Co.  V.  Johnson,  119  U.  S.  608,  7  S.  Ct  339, 
30  L.  Ed.  504. 


Katnre  and  form  of  remedy. 

See  23  Cent.  Dig.  Forcl.  B.  k  D.  8|  29-32. 

The  legal  or  equitable  title  to  land  is  not 
concluded  by  the  judgment  in  unlawful  de- 
tainer between  landlord  and  tenant. — Johnson  y. 
Riddle,  36  S.  Ct.  393.  240  U.  S.  467,  60  J<.  Ed. 
752,  affirming  judgment  139  P.  1143,  41  OkL 
759. 

n.  OBIMIKAI.  RE8POKSIBIUTT. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  28  Cent.  Dig.  Forci.  B.  A  D.  H  120-205.] 


FORECLOSURE. 

See— 
Chattel  Mortgages,  ^=»268-281«. 
Corporations,  ^=»482. 
Mortgages,  <S=>333-590. 
Taxation,  ^=s>647. 
Vendor  and  Purchaser,  ^s>268-298. 

FOREIGN  ADMINISTRATION. 

See  Executors  and  Administrators,  ^=s»519-624. 

FOREIGN  ADOPTION. 

See  Adoption,  ^=:>25. 

FOREIGN  ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors, 
21,  199. 

FOREIGN  ATTACHMENT. 

See  Garnishment 


FOREIGN  CORPORATIONS. 

See- 
Commerce,  ^=:>46. 
Corporations,  «=»632-691, 
Insurance,  ^=:>15~^ 
Railroads,  ^s>33. 

FOREIGN  COURTS. 

See  Courts,  ^=:>511. 

FOREIGN  DIVORCE. 

See  Divorce,  «=>325^331« 


See  AliensL 


FbREIGNERS. 


FOREIGN  GOVERNMENTS. 

See~- 
Extradition,  <e=s>2-10. 
International  Law. 
Neutrality  Laws. 
Treaties. 
War. 


This  Digest  is  compiled  ob  the  Key-Kninber  System.   For  ezplanation,  see  pace  iii« 
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FOREIGN  GUARDIANSHIP 


[Sitp.Ct.Diff.— Pac«  li^ 


FOREIGN  GUARDIANSHIP. 

See  Guardian  and  Ward,  ^=s>170. 

FOREIGN  JUDGMENTS. 

Ske  Judgment,  «=>814-832,  934-944. 

r 

FOREIGN  LAWS. 

^  Evidence,  ^=:>36. 

Statutes,  <e=s>226,  288-200. 

FOREIGN  MINISTER. 

See  Ambassadors  and  Consuls. 

FOREIGN  MONEY. 

Payment  in  United  States  money  as  satisfaction 
of  claim  payable  in.  foreign  money,  see  Accord 
/  fisd  Satisfaction,  ^=3>10. 


FOREIGN  RECEIVERSHIP. 

See  Receivers,  «=>210,  211« 

FOREIGN  WILLS. 

See  Wills,  ^59434. 

FOREMAN. 

See  Master  and  Servant,  ^=^182. 

FOREST  RESERVES. 

Delegation  of  legislative  powers^  see  Gonstito- 
tional  Law,  ^:»62. 

FORESTS. 

See  Woods  and  Forests. 


FORFEITURES. 

Scope-Note, 

[INOLUDES  loss  of  specific  property,  real  or  personal,  as  punishment  for  TlolatioD 
of  law;  natnre  and  scope  of  such  punishment  in  general;  constitutional  and  statutoiy 
provisions  relating  thereto;  in  what  cases,  and  as  to  what  persons  and  property,  and  for 
what  offensoB  forfeiture  is  imposed  in  general;  jurisdiction  over  and  proceedings  for  con- 
demnation of  property  as  forfeited ;  Judgments  or  decrees  therein,  and  enforconent  tbere- 
pf;  review  of  proceedings;  costs  and  proceedings  for  condemnation;  effect  of  forfeiture: 
rights  of  informers;  waiver  or  remission  of  forfeiture;  and  disposition  of  property  for- 
feited. , 

'  [For  related  matters  under  other  topics,  see  cross -references  after  analysis.] 

.-5.. 

Analysis. 

6.  Proceedings  for  enforcement. 
6.  Operation  and  effect. 
7; In  general. 

Cross-References. 


See- 
Banks  and  Banking,  <=s>270. 
Constitutional  Law,  <S=>199,  229,  284,  308. 
Corporations,  ^x»611-^23. 
Courts,  «9>429,  603,  51S. 
Customs  Duties,  <8=»130,  133. 
Dru£rfl[ists  *£  '^IX. 

Insurance,  49=»366-366,  372-401,  749-759. 
Internal  Revenue,  ^=»46. 


See- 
Intoxicating  Liquors,  ^S9249. 
Limitation  of  Actions,  ^=:>35. 
Mines  and  Minerals,  «=»23,  26b 
Neutrality  Laws,  ^3»4. 
Penalties. 

Public  Lands,  ^=:>92. 
Searches  and  Seisures. 
Usury,  «s»146. 


^=»6.  Prooeedinss   for  enforoement. 

See  2S  Gent.  Dig.  Forfeit  ||  4-8. 

A  general  verdict  for  the  condemnation  of 
goods  mentioned  in  an  information  is  supported 
if  any  one  of  the  five  counts  in  the  information 
is  good,  where  there  was  no  motion  made  that 
the  government  should  dect  on  whidi  count  it 
claimed  the  verdict. — Friedenstein  v.  United 
States,  125  U.  S.  224,  8  S.  Ct.  838,  31  L.  Ed. 
736. 

^=96.  Operatioii  and  effeot. 

'  See  23  Cent  Dig.  Forfeit  (8  9,  10. 


—  In  general. 

See  28  Cent  Dig.  Forfeit  |  f. 

The  acts  of  the  legislature  of  Bfaryland 
of  1781  confiscating  to  the  use  of  the  state  all 
the  property  and  estates  of  the  theai  lord  pro- 
prietary of  Maryland  within  the  state  were 
within  the  powers  of  the  state,  and  were  valid 
and  effective,  and  reached  every  title  and  inter- 
est which  could  be  the  subject  of  sale  or  de- 
vise.—Morris  V.  United  States,  19  S.  Ct.  649, 
174  U.  S.  196,  43  L.  Ed.  946. 


FORGERY, 


Scope-Noie. 

tl^CLUDES'falfleiy^and  fraudulently  making  or  materially  altering  Isstinments  In  writ- 
ing, other  than  circulating  notes  issued  as  money  or  other  government  obligations  or  securi- 
ties, and  uttering  such  forged  instruments;  nature  and  elements  of  the  crimes  of  forgerj> 
uttering  and  publishing  forged  instruments,  etc,  and  degrees  thereof;  nature  and  extent 
of  criminal  responsibility  therefor,  and  grounds  of  defense;  and  prosecution  and  punish- 
ment of  such  acts  as  public  offenses. 

[For  related  matters  under  other  topics,  see  cross- references  after  anstysisj 

Analysis. 
^»3.  Elements  of  offenses. 

7. Nature  of  instrument. 

11.  .— « —  Similitude  of  falsq  instrument  or  signature  to  genuine! 
14. Injury  from  forgery. 

Crass-References. 


See^ 

Counterfeiting. 

Ektradition,  ^s>Ji. 
DlBcount  of  forged  gaper  by  bank,  see  ^anks 

and  Banking,  ^s»l 


,§g 


Payment  of  forged  paper  by  bank,  see  Banks 
and  Banking,  <S=>147,  148. 

Pledge  of  stock  certificate  under  forged  power  of 
attorney,  see  Corporations,  ^s»123. 

Violation  of  banking  laws,  see  Banks  and  Bank- 
ing, <S=>256. 


^=93.  Elements  of  offenses. 

See  23  Cent  Die  Ftorg.  H  1-^.   - 


—  Nature  of  instrument* 

See  23  Gent.  Dig.  Forg.  |9  2,  8,  8-15. 

The  forgery  of  a  note  payable  at  a  national 
bank,  for  the  purpose  of  deceMng  the  national 
bank  examiner,  does  not  come  within  Rev.  St. 
§  5418,  which  makes  it  penal  to  forge  any  instru- 
ment with  intent  to  defraud  the  United  States, 
or  to  present  a  forged  instrument  at  the  office  of 
an  officer  of  the  United  States  with  such  intent. 
—Cross  Y.  State  of  North  Carolina,  182  U.  S. 
181,  10  S.  Ct  47.  83  Jj.  Ed.  287,  affirming 
State  V.  White,  101  N.  O.  770,  7  S.  B.  716,  9 
Am.  St  Rep.  63. 

^=»11.  —  Similitude    of    false   instra- 
ment  or  siKnatnre  to  sennine. 

See  28  Cent.  Dig.  Forg.  \  27. 

Texas  statutes  prior  to  1876  (Pasch.  Dig. 
art  2093)  provided  that  "he  is  guilty  of  forgery 
wlio,  witnout  lawful  authority,  and  with  intent 
to  injure  and  defraud,  shall  make  a  false  Instru- 
ment in  writing,  purporting  to  be  the  act  of  an- 
other, in  such  manner  that  the  false  instnunent 


so  made  Ironld  (if  the*  same  be  true)  have  created, 
increased,  diminished,  discharged  or  defeated  aiiy 
pecuniary  obligation,  or  would  have  transferred 
or  in  any  manner  affected  any  property  what- 
ever." Held,  that  if  the  name  ^*J.  H.  Chisholm'* 
was  signed  to  the  transfer  of  a  certificate  by  an- 
other bearing  that  name,  intending  thereby  to 
counterfeit  the  certificate  of  "J.  H.  Chism,"  and 
b7  reason  of  the  fact  that  the  two  names  were 
idem  sonans,  to  produce  the  impression  that  the 
name  signed  was  that  of  "J.  H.  Chism,"  "Such 
act  constituted  forgery.— White  v.  Van  Horn, 
159  U.  S.  8.  16  S.  Ct  1027,  40  L.  Ed.  65. 


— —  Injury  from  forgery. 

See  2S  Cent   Dig.   Forg.  \  49. 

An  actual  financial  or  property  loss  need 
not  be  charged  or  proved  in  order  to  make 
out  a  case  under  Rev.  St.  \  6418  (U.  S.  Comp. 
St    1901,   p.  8666),   of   forging   vouchers   re- 

2uired  upon  examination  by  the  Civil  Service 
'ommission  of  the  United  States,  certifying  to 
the  character,  physical  capacity,  etc.,  of  the 
applicant,  and  presenting  the  same  to  the 
commission. — ^United  States  v.  Plyler.  82  S. 
Ct  6,  222  U.  S.  16,  66  L.  Ed.  70. 


FORMER  ADJUDICATION.  ' 

See  Judgment,  <S=>641-^2,  643-750. 

FORMER  JEOPARDY. 

See— 
Criminal    Law,    «=»162-204,    270,    289-296, 

918. 
Habeas  Corpus,  ^s»81* 

FORMS  OF  ACTION. 

See  Action,  «=»17-27. 


FORNICATION. 

Slee  28  Cent  Dig.  Fom. 

See- 
Adultery. 
Prostitution. 

.      FORWARDERS. 

Authority,  see  Principal  and  Agent,  ^=»116. 

FORWARDING  AGENTS. 

See  Carriers,  ^=»32. 

FOURTEENTH  AMENDMENT. 

See  Constitutional  Law,  ^=»24-27,  206,  209- 

320. 

■  —  < 

TUs  Disest  is  compiled  on  the  Key-Kninber  System.   For  ezplMtatioa,  see  pase  iii. 
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FRANCHISES. 


Scope-Note. 

[INCLUDES  nature  and  Incidents  of  special  rights,  priTileges,  and  powers  which  can 
be  exercised  legally  only  under  a  grant  from  the  govemment,  and  exercise  and  protectioD 
of  franchises  in  general. 

[For  related  matters  under  other  topics,  see  cross-references  following.] 

Cross-References, 


As  vested  rights,  see  Ck>nstitutionaI  Law,  ^=» 

101. 
Compensation  on  condemnation  of  franchise,  see 

Eminent  Domain,  ^=:>108. 
Corporate  franchises,  see — 

Corporations,  «8=»32-^8,  611-623. 

Electricity.  ^s»4. 

Street  Railroads,  <e=s>17,  18,  60. 

Waters  and  Water  Courses,  ^s>188. 
Grant  of  exdusive  franchises  as  monopolies,  see 

Monopolies,  ^=»4-7. 
Grants  by  municipal  corporations,  see  Municipal 

Corporations,  «=;»285,  679-686. 
Laws  affecting  franchises  as  impairing  obliga- 
tion of  contracts,  see  Constitutional  Law, 

133. 


Power  of  territory  to  tax  franchises  granted  by 

the  Hawaiian  govemment,  see  Taxation,  ^=» 

10. 
Taxation,  due  process  of  law,  see  Constitutional 

Law^  ^=s>283. 
Taxation  of  corporate  franchises,  see  Taxation 

<8=»50,  376. 
To  establish  and  operate  ferry,  see  Ferries,  ^:» 

9-16. 
To  supply  water  for  domestic  and  municipal 

?urpo8es,  see  Waters  and  Water  Courses,  ^=> 
88j  189. 
Validity  of  contract  for  services  in  procorinft. 

see  Contracts,  ^=9131. 
Valuation  of  water  works  plant,  see  Waters  ana 
Water  Courses,  ^=»188. 


^=»2.  Grants  In  Keneml. 

See  23  Cent.  Dig.  Franch.  |  t. 

A  legislative  grant  of  special  and  exclusive 
privileges  must  be  made  in  plain  terms  in  order 
to  convey  private  rights  in  respect  to  public 


property,  and  to  prevent  the  future  control  of 
such  privileges  in  the  public  interest.  Decree 
(C.  C.)  Govin  V.  City  of  Chicago.  182  P.  848. 
reversed.— Blair  v.  City  of  Chicago,  26  S.  Ct. 
427,  201  U.  S.  400,  60  L.  Ed.  801« 


FRANCHISE  TAX. 

See  Commerce,  ^=»73« 


FRATERNAL  ASSOCIATIONS. 

See  Insurance,  ^=»700-759. 


FRAUD. 


Scope-Note. 

[INCLUDES  deception  or  perversion  of  the  truth  by  statements,  acts,  or  omIsBlona 
intended  or  operating  to  injure  another  by  depriving  him  of  any  property  or  right  or  ob- 
taining any  promise  or  unlawful  or  unfair  advantage,  not  constituting  or  not  regarded  as 
a  tort  or  offense  of  any  distinct  class;  evidence  relating  thereto;  nature  and  extent  of 
liability  for  such  fraud  in  general;  actions  for  deceit  and  like  actions  for  damages  for 
fraud;  and  criminal  responsibility  for  fraud  in  general,  and  prosecution  and  punishment 
thereof  as  n  public  offense. 

[For  related  matters  under  other  topics,  see  cross- referenoes  after  analysisj 

Analysis. 

I.  Deception  Constituting  Fraud,  and  Liability  Therefor* 

2.  Elements  of  actual  fraud. 

3.  In  general, 

4.  Intent. 

8.  Fraudulent  representations, 

9.  Nature  in  general. 

10.  Matters  of  fact  or  of  law. 

13,  Falsity  and  knowledge  thereof. 

19.  Reliance  on  representations  and  inducement  to  act 

%0.  In  general. 

22.  Duty  to  investigate. 
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FRAUD,  I 


II.  Actions. 

(A)  Rights  ot  Action  and  De^nses. 

(B)  Parties  and  Pleading. 

^=»40.  Pleading. 

46. Reliance  and  inducement  and  action  thercom 

49. Issues,  proof,  and  variance. 

(C)  Evidence. 

«=»  58.  Weight  and  sufficiency. 

(D)  Damages. 

4S=s>59.  Measure  in  general. 

(E)  Triai,,  Judgment,  and  Review. 
►64.  Questions  for  jury. 

65.  Instructions. 


III.  Criminal  Responsibility. 


Cross-References. 


See   Fraudulent   Ckmyeyances. 

Affecting  right  to  trade-mark  or  trade-name, 
see  Trade-Marks  and  Trade-Names,  ^=s>22. 

Conspiracy  to  defraud,  see  Conspiracy,  ^:»33. 

Constructive  trust  arising  from  n*aud,  see 
Trusts,  ^=»05. 

Discharge  of  bankrupt^  effect  on  debts  created 
by  fraud,  see  Bankruptcy,  ^=:>426. 

Fraud  as  excusing  laches,  see  Ejquity,  ^s»80. 

Judgment  in  action  for  fraud  discharge  by  bank- 
ruptcy, see  Bankruptcy,  ^=»423. 

Knowledge  of  corporate  offi($er  as  notice  of  cor- 
poration, see  Corporations,  ^s>428. 

Limitation  of  actions  for  relief  on  ground  of 
fraud,  see  Limitation  of  Actions,  ^3s»98-100. 

Offenses  involving  fraud,  see— 
Elections.  <S=>31S. 
Embezzlement. 
False  Personation. 
Forgery.  • 

Of  plaintiff  as  defense  to  action  for  infringe- 
ment of  trade-mark  or  for  unfair  competition, 
see  Trade-Marks  and  Trade-Names,  ^=»86. 

Parol  or  estrinsic  evidence  to  show  fraud,  see 
Evidence,  ^=»434. 

Use  of  mails  to  defraud,  see  Post  Office,  ^=s>48. 


By  particular  classes  of  per$on$,  or  per$on$  in 
particular  relation$. 

See- 
Aliens,  ^=:>71%. 
Arbitration  and  Award,  ^3s»64« 
Attorney  and  Client,  ^s»114. 


See- 
Corporations,  ^S9817. 
Insurance,  ^=»250-d00. 
Sales,  <8s»37-43. 
Vendor  and  Purchaser,  ^=»32-87. 

In  pariioular  cta9se9  of  oonveyanoeSf  eoniraoi9. 
tran9action9t  or  prooeedingt. 

See- 
Aliens,  ^=^71^. 
Assignments  for  Benefit  of  Creditors,  ^=»142- 

151. 
Banks  and  Banking,  ^s»147,  148,  246,  250, 

287. 
Bills  and  Notes,  <S=>103. 
Compositions  with  Creditors,  ^=»11. 
Compromise  and  Settlement,  ^=^8. 
Corporations,  ^s»80. 
Deeds,  <8=»70,  211. 
Elections,  ^=»318. 
Gifts   ^=s^8. 

Insurance,   <S=>26(>-300,   553. 
Judgment,  ^=^443. 
Mines  and  Minerals,  ^s»45,  54. 
Sales,  «8=»37-43. 

Vendor  and  Purchaser,  ^=:>32-37. 
Wills,  <8=»162-166. 

Particular  remedie$. 
See- 
Aliens,  ^=^71^. 
Contracts,   ^s>94. 
Equity,  <8=»12,  43. 
Judgment,  ^s»443* 


X.  DECEPTIOK     OOKSTXTUTINO 
FRAUD,  AND  UABHiITT 


Judgment  discharged  by  bankruptcy,  see  Bank- 
,  ruptcy,  ^s>423. 

^=s>Z,  dements  of  aetnal  fraud. 
See  28  Gent.  Dig.  Fraud,  U  1,  2. 

^=:»3.  — —  In  seneraL 

See  28  Cent  Dig.  Fraud,  |  1. 

A  contractor,  who  agrees  with  a  bridge  com- 
pany to  build  the  bridge  in  consideration  of  $10,- 
000  of  its  stock  and  certain  notes  secured  by  a 
mortgage  on  the  bridge,  and  sublets  a  part  of 
the  work  in  consideration  of  the  stock,  may  aft- 
erwards make  a  bona  fide  foreclosure  of  the 
mortgage,  and  buy  in  the  bridge,  without  incur- 
ring any  liability  to  the  subcontractor,  or  giv- 


ing him  any  interest  in  the  bridge,  although  the 
latter's  stock  is  rendered  utterly  valueless  by 
the  operation.— McLane  v.  King,  144  U.  S.  260, 
12  S.  Ct.  590,  36  L.  Ed.  428. 


4S  Cant.  Dig.  Yen. 


^^  Intent. 

See  23  Cent.  Dig.  Fraud,  |  S; 
&  Pur.  S  1029. 

Cotton  dealers  in  St  Louis,  Mo.,  had  "cot- 
ton notes*'  for  192,385  pounds,  deposited  with  a 
local  bank  as  collateral  security.  In  some  way, 
without  knowledge  of  the  bank,  they  got  a  large 
part  of  the  cotton  from  the  warehouse,  and  took 
it  to  a  "pickery,"  where  it  was  so  treated  that 
the  marks  on  the  bales  called  for  276,850  pounds. 
When  the  bank  discovered  this,  they  had  part 
of  the  cotton  reweighed,  and  made  the  dealers 
put  up  further  margins.  The  cotton  was  then 
sold  by  the  dealers  to  parties  in  Scotland,  and 
the  bank  let  the  dealers  have  the  "notes,"  so  as 
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to  enable  them  to  get  the  cotton,  and  ship  it. 
The  dealers  got  the  transportation  company  to 
take  their  word  as  to  the  weight,  and  a' bill  of 
lading  was  issued,  contrary  to  custom,  without 
reweighing.  It  called  for  276,860  pounds.  The 
bank  knew  nothing  of  all  this.  The  brokers  then 
negotiated  the  bill.^f  lading  apd  a  draft  on  the 
parties  in  Scotfazid,  and  from  tb^  proceeds  paid 
the  bank,  which  had  declined  to -take  the  dmft. 
HMf  in  an  action  against  the '  bank  by  the 
Scotch  purchasers  who  accepted  the  draft,  that 
it  was  not  guilty  of  fraud,  and  was  not  liable. 
— McLeod  V.  Fourth  Nat.  Bank,  122  U.  S.  528, 
7  S.  Ct.  1212,  30  L.  Ed.  1237,  affirming  judg- 
ment (C.  C.)  20  F.  225. 

^=»8.  Fraudulent  representations. 

See  23  Cent  Dig.  Fraud,  H  3-5,  8,  U-14. 

^=»9.  — •  Katnre  in  general. 

See  23  Cent  Dig.  Fraud.  |  8;    48  Cent  Dig.  Yen. 
ft  Pur.  9  1029. 

In  an  action  by  the  purchaser  of  a  herd 
of  cattle  for  false  representations  made  by  the 
seller,  it  is  proper  to  instruct  the  jury  that  if 
the  seller  purposely  kept  sUent  when  he  ought 
to  have  spoken,  or  by  any  language  or  acts  In- 
tentionally misled  the  purchaser  about  the  num- 
ber of  cattle  in  the  hei3  or  the  number  of  calves 
branded,  or  by  any  acts  or  by  silence  consciously 
misled  or  deceived  him,  or  permitted  him  to  be 
misled  or  deceived,  the  seller  made  material  mis- 
rep'resenations.— Stewart  v.  Wyoming  Oittle 
Ranche  Co.,  128  U.  S.  388,  »  S.  Ct.  101,  32  L. 
Ed.  439. 

The  seller  of  property  who 'interferes  with 
the  efforts  of  the '^purchaser  to  ascertain  its 
amount  and  condition  is  guilty  of  false  repre- 
sentation.— Id. 

^=s>10,  — •  Matters  of  faet  or  of  law. 

See  23  Cent.  Dig.  Fraud,-  9  IL 

A  mere  expression  of  opinion  as  to  a  con- 
dition of  a  contract,  which  is  a  matter  of  law, 
'  in  respect  to  which  both  parties  are  equally 
chargeable  with  knowledge,  cannot  constitute 
a  false  representation  or  deceit.  Judgment  76 
F.  617,  22  C.  O.  A.  425,  reversed.— Mutual  life 
Ins.  Co.  of  New  York  v.  Phinney,  20  S.  Ct.  906, 
178  U.  S.  327,  44  L.  Ed.  1088w 

^=:>13.  ^—  Falsity  and  knowledi^e  there- 
of. 

See  23  Gent  Dig.  Frauds  91  3-6;   48  Cent  Dig.  Yen. 
A  Pur.  9  1029. 

Representations  recklessly  made  as  of  <Hie*s 
own  knowledge,  without  in  foct  knowing  wheth- 
er they  are  true  or  not,  are  actionable  as  fraud- 
ulent—Cooper V.  Schlesinger,  111  U.  S.  148,  4 
S.  Ct.  360,  28  L.  Ed.  382. 

^S3»19.  Relianee  on  representations  and 
.  Indnoement  to  act. 

See  23  Cent  Dig.  Fraud,  99  9.  10,  17-28. 


—  In  seneraL 

See  23  Cent  Dig.  Fraud,  99  17,  18:    48  Cent  Dig. 
Yen.  A  Pur.  9  1029. 

Where  a  circular  issued  by  a  railroad  com- 
pany, though  signed  by  its  president,  inviting 
purchasers  for  bonds  to  be  secured  by  a  mort- 
gage of  a  proposed  branch  railroad,  described  it 
as  extending  the  ''distance  of  about  fifty  miles," 
''through  the  populous  counties  of  Buchanan, 
Clinton,  and  Platte,"  and  the  mortgage  given 
to  secure  the  bonds  describes  it  as  "leading  from 
the  Missouri  river,  in  the  state  of  Missouri, 
at  a  point  opposite  the  city  of  Atchison,  in  the 
state  of  Kansas,  l>y  the  most  practicable  route, 
not  exceeding  fifty  miles  in  length,  to  a  junction 
with  the  main  line,"  the  bondholders  will  be 
presumed  to  have  relied  upon  the  mortgage, 
rather  than  upon  the  circular ;  and  the  fact  that 
the  road  waa  only  29  miles  long,  and  did  not 


touch  Clinton  county,  will  not  enable  the  por^ 
chaser  of  such  bonds  to  maintain  a  personal  ac- 
tion against  the  prudent  on  the  ground  that 
the  description  in  the  circular  amounted  to  a 
false'  and  fraudulent  representation,  whereby 
plaintiff  was  induced  to  make  the  investment. — 
Van  Weel  v.  Winston,'  115  U.  S.  228,  6  S.  Ct. 
22,  28  L.  Ed.  884. 

Recovery  cannot  be  .had  for  fraud  unless 
plaintiff  relied  on  the  fraudulent  inducements  or 
representations  of  defendanL-^Ming  v.  Wool- 
folk,  116  U.  S.  599,  6  S.  Ct  489,  29  L.  Ed. 
740. 


^-*  Dnty  io  InTestisate. 

See  23  Cent   Dig.    Fraud,  99  19-23. 

The  complaint  alleged  that  defendant  repre* 
sented  that  it  had  a  patent  for  the  land,  but  not 
that  the  representation  was  untrue,  and  alleged 
that  the  oCciipant  claimed  by  prior  possession 
under  the  town  site  law,  but  did  not  allege  when 
the  occupant  entered.  It  also  showed  that  de- 
fendant brought  ejectment  against  the  occupant 
and  finally  recovered.  Held,  that  it  might  be 
presumed  that  defendant  evicted  the  occupant  on 
its  title  under  the  patent,  and  that  the  posses- 
sion of  the  patent  justified  the  representations  as 
to  title  and  right  of  possession.  If  doubtful  of 
defendant's  statements,  plaintiff  should  have  ask- 
ed to  inspect  the  patent.— Andrus  v.  St.  Louis 
Smelting  &  Refining  Co..  130  U.  S.  643,  9  S. 
Ct  645,  32  L.  £d.  1054. 

n.   AOTIOK8. 

(A)  RIGHTS  OF  ACTION  AND  DEFENSES. 

See  23  Cent  Dig.  Fraud,  SI  27-34. 

Limitation  of  actions  for  equitable  relief  on 
ground  of  fraud,  see  Limitation  of  Actions, 
^5»37. 

(B)  PARTIES  AND  PLEADING. 

^a»40.   Pleadins. 
See  28  Cent  Dig.  Frauds  H  SS-45. 


ent 


— —  Relianee     and     indn 
and  aetion  thereon* 

See  23  Cent  Dig.  Fraud,  |  41. 

A  complaint  alleged  that  defendant  induced 
plaintiff  to  purchase  a  lot  by  representing  that 
defendant  had  obtained  a  release  of  all  daims, 
and  could  put  plaintiff  in  inmiediate  possession, 
and  that  when  plaintiff  attempted  to  enter  he 
found  another  in  possession,  who  refused  to  sur- 
render, and  plaintiff  was  kept  out  of  possession 
for  several  years,  losing  the  rents.  Heid,  that 
plaintiff  should  have  required  delivery  of  posses- 
sion on  payment  of  the  price,  and  should  have 
examined  the  premises,  whicn  were  easily  ac- 
cessible, when  he  could  have  determined  the 
truth  of  the  representationa  A  complaint  which 
does  not  allege  that  such  examination  was  made 
is  insufficient,  though  it  alleges  that  plaintiff 
used  all  diligence  m  his  power  to  ascertain 
whether  or  not  the  representations  were  tme.-^ 
Andrus  v.  St.  Louis  Smelting  &  Refining  Co., 
130  U.  S.  643,  9  S.  Ct  645,  32  L.  Ed.  1054. 


— —  Issnes,   proof,   and 

Jee  23  Cent  Dig.  Fraud,  8|  44.  46. 

Where  the  principal  misrepresentation  re- 
lied on  is  as  to  the  number  of  oEdves  branded 
during  a  certain  year,  but  the  petition  in  an  ac- 
tion for  deceit  also  alleges  that  defendant  made 
false  representations  as  to  the  number  of  the 
whole  herd  sold,  it  is  proper  to  submit  to  the 
jury  the  question  whether  defendant  misrepre- 
sented about  the  number  of  cattle,  and  about  the 
loss  upon  the  herd. — Stewart  v.  Wyoming  Cattle 
Ranche  Co.,  128  U.  S.  383,  9  S.  Ct.  101,  32  L. 
Ed.  439. 
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(O  EVIDENCE. 

^=:»58.  Weisht  and  svffieieney;. 

See  23  Cent.  Dig.   Fraud.  99  66-68. 

Frand  in  connection  with  purchases  of  land 
at  tax  and  execution  sales  is  not  established  by 
questionable  evidence  of  value,  and  the  fact  that 
the  purchaser  was  a  man  of  great  power  and  in- 
fluence, and  bought  the  land  at  much  less  than 
the  value  set  by  the  owners,  from  which  it  was 
souffht  to  be  inferred  that  judges,  mayors,  ap- 
praisers, and  possible  purchasers,  all  were 
frightened  or  corrupt. — Ubarri  y  Yramategui  v. 
Laborde,  29  S.  Gt.  549,  214  U.  S.  168,  53  L.  Ed. 
953 ;  Laborde  v.  Ubarri,  29  S.  Ct.  552,  214  U. 
S.  173,  53  L.  Ed.  955. 

(D)  DAMAGES. 

^s»59.  -Measiire  In  generaL 

.  See  23  Cent.  Dig.   Fraud,    99  M*92.  64. 

The  measure  of  damages  in  an  action  for  de- 
ceit in  the  sale  of  property  is  not  the  difference 
between  the  value  of  the  property  as  it  proved 
to  be  and  as  it  would  have  been  if  as  represent- 
ed, but  it  is  the  difference  between  the  reid  value 
of  the  property,'  at  the  date  of  sale  and  the 
price  paid,  with  interest  thereon,  togj^her  with 
such  outlays  as  were  legitimately  attributable 
to  defendant's  conduct,  ainte  the  damages  are 
limited  to  the  direct  pecuniary  losa  if  any,  of 
the  plaintiff,  and  wiU  not  cover  the  expected 
fruits  of  an  unrealized  speculation.  Judgment 
84  F.  430,  28  O.  C.  A  443,  reversed.— Sigafus  v. 
Porter,  21  S.  Ct.  84,  179  U.  S.  116,  45  L.  Ed. 
113. 

(E)  TRIAL,    JUDGMENT,    AND    REVIEW. 
Directing  verdict,  see  Trial,  ^=»168. 


®=»64.  Questions  for  Jury* 

See  23  Cent^  Dig.  Fraud,  99  ®H>  67-71. 

Whether  the  seller's  acts  amount  to  an  in- 
terference with  the  purchaser's  efforts  to  ascer- 
tain the  quantity  of  goods  sold  is  a  question  for 
the  jury.— Stewart  v.  Wyoming  Oattle-Ranche 
Co.,  128  U.  S.  383,  9  S.  Ct.  101,  32  L.  Ed. 
439. 

^=»66.  Instrnotions. 

See  23  Cent.  Dig.  Fraud.  99  72-74.  ' 

The  cause  of  action  stated  in  plaintiff's  peti- 
tion rested  upon  an  alleged  positive  misrepre- 
sentation of  an  existing  fact,  and  all  the  evi- 
dence intended  to  establish  fraud  was  directed 
to  proof  of  that  actual  misrepresentation,  with 
no  suggestion  of  any  legal  obligation  on  the  part 
of  defendant  to  ma.ke  any  disclosures  in  respect 
to  which  he  failed  to  speak.  Held,  that  instruc- 
tions to  the  jury  assuming  that  the  case  was 
based  on  a  fraudulent  suppression  of  material 
facts  which  defendant  was  under  some  legal  du- 
ty to  communicate,  and  that  there  was  evi- 
dence tending  to  prove  the  allegation,  were  er- 
ror.—Thorwegan  V.  King,  111  U.  S.  549,  4  S. 
Ct.  529,  28  L.  Ed.  514. 

m.  grusikaii  bsbpoksibilitt. 

See  28  Cent.  Dig.  Fraud.  99  76-78. 

See- 
Embezzlement. 
False  Personation. 
Forgery. 

Election  frauds,  see  Elections,  ^=^318. 

Violation  of  customs  laws,  see  Customs  Duties, 

FRAUD  ORDERS. 

Certiorari  to  review,  see  Certiorari,  ^=s>21. 


FRAUDS.   STATUTE    OF. 

Scope-Note. 

[INCLUDES  statutory  provisionB  making  a  writing  necessary  to  the  creation,  assign- 
ment or  surrender  of  estates  in  land,  the  bringing  of  actions  on  promisee,  agreements,  or  rep- 
resentations, or  the  validity  of  contracts,  and  the  operation  and  effect  of  such  proylsions 
in  general ;  requisites  and  sufficiency  of  the  instrument,  agreement,  memorandum,  or  note 
tn  writing  required  by  statute,  or  of  the  acceptance  and  receipt  of  goods  or  giving  of 
earnest  or  part  payment  therefor  required  on  contracts  for  sales,  etc.;  effect  of  part 
performance  in  general;    and  pleading  the  statute  and  evidence  relating  thereto. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis.] 

Analysis. 

I.  Agreements  in  Consideration  of  Marriage. 

[No  paragraphs  or  references  In,  this  Digest.     But  see  23  Cent  Dig 
Frds.,  St.  of,  §§  1-6.] 

II.  Promises  by  Executors  or  Administrators. 

[No  paragraphs  or  references  In  this  Digest.     But  see  2a  Cent.   Dig. 
Frds.,  St.  of,  §§  7-12.] 

III.  Promises  to  Answer  for  Debt,  Default  or  Miscarriage  of  Another. 

33.  New  consideration  beneficial  to  promisor. 


IV.  Representations. 

[No  paragraphs  or  references  in. this  Digest.     But  see  23  Cent.  Dig. 
Frds.,  St.  of,  §f  50-64.]  ..  . 
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V.  Agreements  Not  to  be  Performed  Within  One  Year  or  During  Lifetime. 

*=>48.  Possibility  of  performance. 

50. Dependent  on  contingency. 

VI.  Real  Property  and  Estates  and  Interests  Therein. 

^=>55.  Statutory  provisions. 

56.  Creation  of  estates  or  interests  in  general. 

62.  Assignment,  grant,  or  surrender  of  existing  estates,  inter- 

ests, or  terms. 

63.  In  general. 

71.  Contracts  for  sale. 

74.  Nature  of  contract  in  general. 

VII.  Sales  of  Goods. 

(A)  Contracts  within  Statute. 

[No  paragraphs  or  references  in  tlila  Digest.     But  see  23  Cent  Di^ 
•  Frds.,  St.  of,  §f  140-161.J 

(B)   ACCEPTANCK  OF  PaRT  OF  GoODS. 

^=>89.  Acceptance  in  general. 
90.  Delivery  and  receipt. 

(C)  Giving  Earnest  or  Part  Payment. 

[No  paragraphs  or  references  in  this  Digest.     But  see  23  Gent.  Dig. 
Frds.,  St.  of,  §§  180-186.] 

VIII.  Requisites  and  Sufficiency  of  Writing. 

^»105.  Contents  of  memorandum. 

106.  In  general. 

107.  Designation  and  description  of  parties. 

108.  Statement  of  consideration. 

110.  Description  of  lands. 

118.  Separate  writings. 

IX.  Operation  and  Effect  of  Statute. 

^=»129.  Part  performance  in  general. 

143.  Persons  to  whom  statute  is  available. 

144.  Waiver  of  bar  of  statute. 

X.  Pleading,  Evidence,  Trial,  and  Review. 


Cross-References. 


Compensation  of  broker  as  dependent  on  writ- 
ten contract  of  employment,  see  Brokers,  ^s» 
43. 

Effect  on  creation  of  constructive  trust,  see 
Trusts,  <8s»02^. 


E^ffect  on  creation  of  resulting  trust,  see  Tmsti^ 

Enforcement  in  federal  courts,  see  Courts,  ^=> 

371. 
State  laws  as  rules  of  decifdon  in  federal  courts 

see   Courts,   «=s>363. 


I.   AOBEEMEKT8  IK  COKSIDERATION 
OF  BSABRIAGE. 

[No  paragraphs  or  references  in  tbls  Digest.    But 
see  23  Cent.  Dig.  Frds..  St.  of,  |9  1-6.] 

n.   PROMISES   BT  EXEOUTOBS^OB 
ADMINISTBATOBS. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  23  Cent.  Dig.  Frds.,  St.  of,  91  7-12.] 

m.  PBOMISES  TO  AKSWEB  FOR 

DEBT,  DEFAUI.T   OB  MISCAR- 

BIAGE   OF  ANOTHER. 

^s»33.  New    oonsideration   beaelloial   to 
promisor. 

See  23  Cent  Dig.  Frds..  St  of.  ||  60-63,  68. 

One  who  has  loaned  a  large  sum  to  a  mining 
corporation,  and  had  also  purchased  and  paid 


for  in  advance  a  quantity  of  ore  to  be  extracted 
from  its  mine,  made  a  contract  with  it  where- 
by he  was  to  advance  other  sums,  if  needed 
for  operadng  the  mine,  and  a  manager  was 
appointed,  with  powers  of  attorney  from  the 
creditor  and  the  company,  irrevocable  except 
at  the  creditor's  instance,  with  sole  control  of 
the  mine  until  such  time  as  the  ore  should  be 
delivered  and  the  money  repaid.  Held  that,  al- 
though the  cro(iitor  did  not  thereby  obtain  any 
ownership  in  the  mine,  he  yet  had  such  an  in- 
terest in  its  operation  that  his  verbal  promise 
to  be  personally  responsible  to  one  engaged  by 
the  manager  to  haul  ore  was  not  within  the 
statute  of  frauds,  as  being  a  promise  to  pay  the 
debt  of  another.— Davis  v.  Patrick,  141  U.  & 
470,  12  S.  Ct  58,  85  li.  Ed.  820. 

IV.  REPBESEKTATIOKS. 

[No  paragraphs  or  references  In  this  Digest    But 
see  23  Cent.  Dig.  Frds.,  St  oC  H  69-M.] 
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V.   AGREEMENTS  NOT  TO  BE  PER- 

FORMED  WITHIN  ONE  TEAR  OR 

DVRINO  LIFETIME. 

^s»48«  Possibility    of    performanoe. 

See  23  Gent  Dig.   Frds..   St  of,   U  74-77. 


^-*  Dependent  on  oontinsenoy. 

See  23  Cent  Dig.  Frds..  St  of,  11  75-77. 

A  verbal  contract  to  maintain  a  switch  for 
plaintiff's  benefit  for  shipping  purposes  "so  long 
as  he  may  need  it"  is  not  within  the  statute  of 
frauds  as  being  a  contract  not  to  be  performed 
within  a  year. — Warner  v.  Texas  &  P.  Ry.  Co., 
17  S.  Ct  147.  164  U.  S.  418,  41  L.  Ed.  495, 
reversing  judgment  54  F.  922,  4  O.  O.  A.  673. 

VI.   REAIi  PROPERTY  AND  ESTATES 
AND  INTERESTS   THEREIN. 

^s»66.   Statntory  provisions. 

See   23   Gent   Dig.   Frds..    St    of.   |  8£. 

The  civil  law  relating  to  transfers  of  land 
was  superseded  in  New  Mexico  by  Comp.  Laws 
1865,  art.  19,  c.  44,  which  required  all  convey- 
ances to  be  subscribed  bv  the  grantor,  and  to  be 
acknowledged  and  certified  by  a  public  officer, 
thus  indicating  that  a  written  instrument  was 
essential.— Maxwell  Land-Grant  Co.  v.  Dawson, 
151  U.  S.  586,  14  S.  Ot  458,  38  L.  Ed.  279,  re- 
versing judgment  7  N.  M.  133,  34  P.  191. 

^^56.  Oreatioa  of  estates  or  interests 
in  seneral. 

See  28  Gent.  Dig.  Frds.,  St  of,  ff  83-89.  136-138. 

Relinouishing  possession  of  a  mine  by  one 
of  two  adverse  claimants  to  the  other  claimant, 
who  patented  it,  where  it  does  not  appear  that 
the  antecedent  relations  of  defendant  to  the 
land  were  changed  by  the  contract,  and  the  only 
change  in  possession  was  that  plaintiff  refrain- 
ed fr<»n  prosecuting  an  adverse  claim  thereto, 
is  not  such  part  performance  as  will  take  the 
case  out  of  the  statute,  since  the  possession 
thereby  gained  may  be  referred  to  the  patentee's 
claim  of  title,  as  well  as  to  the  contract  between 
the  parties.— Ducie  v.  Ford,  138  U.  S.  587,  11 
S.  Ct.  417,  34  L.  Ed.  1091,  affirming  judgment 
8  Mont  233, 19  P.  414. 

A  verbal  contract  to  build  and  maintain  a 
switch  for  plaintiff's  benefit  for  shipping  pur- 
poses, so  long  as  he  may  need  it,  is  not  a  grant 
of  an  "estate  of  inheritance,  for  more  than  one 
year,  in  lands  and  tenements,"  within  the  mean- 
ing of  the  Texas  statute  of  frauds.— Warner  v. 
Texas  &  P  Ry.  Co.,  17  S.  Ct  147,  164  U.  S. 
418,  41  K  Ed.  49o,  reversing  judgment  54  F. 
vzZf  4  O.  G.  A.  673. 

^^62.  Assignment,  g^ftnt,  or  surrender 
of  existing  estates,  interests,  or 
terms. 

See  28  Cent.   Dig.   Prds.,  St   of,  Sf  88,  97-112:    83 
Cent  Dig.  Land,  ft  Ten.  i  859.  «  xa*..  « 

^:»63.  — —  In  general. 

See  23  Cent.  Dig.   Prds.,  St   of.   H  88,  97-104:    82 
Cent   Dig.   Land,   ft  Ten.   i  358. 

The  testimony  of  one  who  seeks  to  support 
his  claim  of  title  by  evidence  of  a  parol  trans- 
fer under  the  civil  law,  to  the  effect  that  he 
met  the  former  owner  at  a  stage  station  four 
miles  from  the  land,  whence,  however,  some  of 
the  permanent  objects  thereon  were  visible,  and 
that  the  owner  then  pointed  out  to  him  the  land 
he  was  entitled  to,  can  be  given  no  weight 
whatever  as  evidence  of  a  sufficient  description 
or  delivery  to  effect  a  transfer  of  title.— Maxwell 


^=»71.   Oontraets  for  sale. 

See  28  Cent  Dig.  Frde.,  St  of,  K  88.  118-189. 

^»74.  —  Nature  of  oontraet  in  gen* 
eral. 

See  23  Cent  Dig.  Prds.,  St  of,  ff  88,  122-181. 

A  verbal  contract  to  procure  the  convey- 
ance of  certain  land  on  the  best  possible  terms, 
and  to  transfer  an  undivided  interest  in  it  to 
plaintiflf,  is  a  "contract  for  the  sale  of  lands," 
within  the  Montana  statute  of  frauds  (Rev.  St 


judgment  Ryan  v.  Dunphy,  4  Mont  342,  1  P. 

Vn.   BALES   OF  GOODS. 

(A)  CONTRACTS  WITHIN  STATUTE. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  23  Cent  Dig.  Frds.,  St  of,  ||  140-161.] 

(B)  ACCEPTANCE  OF  PART  OF  GOODS. 

^=»89.  Aeeeptanee  in  K^neraL 

See  28  Cent  Dig.   Frds.,  St   of,   89  185-178. 

In  an  action  for  the  value  of  certain  secu- 
rities, sold  under  an  oral  contract  alleged  to 
have  been  made  with  defendant  personally,  who 
insisted  that  he  entered  into  it  as  representative 
of  a  corporation  of  which  he  was  trustee,  it 
was  shown  that  plaintiff  handed  the  securities 
to  the  treasurer  of  the  corporation,  taking  his 
receipt,  reciting  a  condition  precedent  to  their 
delivery.  Defendant,  when  advised  of  what  had 
been  done,  made  no  objection:  and  at  another 
time,  his  attention  being  called  thereto,  said. 
"Yes ;   that's  all  right ;"   and,  again,  introduced 

glaintiff  to  a  friend  as  the  man  from  whom 
e  had  the  securities.  Held  not  sufficient  evi- 
dence of  acceptance  and  delivery  to  take  the 
contract  out  of  the  statute  of  frauds.— H inch- 
Si^  ^t^J'^SS^*  ^^  ^'  S-  ^S»  S  S.  Ct  369, 
ol  Li,  Ed.  337. 

^=»90«  Delivery  and  reeeipt. 

See  23  Cent  Dig.  Frda.,  St  of,  88  162.  170.  171.  174- 

C.  bought  an  undivided  one-third  interest  in 
a  stage  company,  intending  that  S.  should  have 
one-half  of  the  one-third,  and,  before  the  pur- 
chase, informed  S.  of  such  intention.  At  the 
time  there  was  an  unsettled  account  between 
C.  and  S.,  in  respect  of  services  rendered  by  S. 
to  C,  and  of  certain  business  in  which  they 
were  both  interested.  After  the  purchase,  C. 
agreed  verbally  with  S.  that  S.  should  have 
the  one-sixth  at  the  price  C.  had  paid  for  it, 
any  amount  due  by  C.  to  S.  to  be  applied  to- 
wards payment  for  the  one-sixth;  the  owner- 
ship of  it  by  S,  to  commence  at  once.  After- 
wards, the  four  owners  of  the  property,  of  whom 
S.  and  C.  were  two,  executed  a  paper,  under 
seal,  in  which  the  interests  of  the  four  were 
defined,  S.  and  C.  being  stated  to  be  the  own- 
ers of  one-third;  and  all,  including  C,  there- 
after recognized  S.  as  owning  one-sixth,  sub- 
ject, as  between  S.  and  C.  to  the  liability  of 
S.  to^  reimburse  C.  what  he  had  paid  for  such 
one-sixth.  Held,  the  contract  was  executed,  and 
S.  was  put  in  possession,  so  that  the  statute  of 
fraads  (29  Car.  II,  c.  3,  S  17)  did  not  apply.— 
Huntley  v.  Huntley,  114  U.  S.  394,  5  S.  Ct 
884,  29  L.  Ed.  130. 

(C)  GIVING  EARNEST  OR  PART  PAY- 

Land-Grant  Co7  v.  Dawson,  "l5i  U.""s.  '586,"  14  MENT. 

7N*M^^?qq^®q4*P^'iQP'  reversing  judgment  Uno  paragraphs  or  references  In  this  Digest   But 
i  n,  M.  Idrf,  rf4  r.  1»1. I     gee  23  Cent.  Dig.  Frds..  St  of,  Sf  180-W6.1 

TMs  Digest  is  eompiled  on  the  Key-Nnmber  System.   For  ezplanatiost  see  page  iii. 
•  Sup.Ot.Diq.— 70 
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FRAUDS,  STATUTE  OF,  VIII,  IX 


[8up.CLDig.*-Pa«e  HOC] 


Vm.   REQUISITES  AND  SUFFICIEKOT 

OF  WRITING. 

^=s>106«  Oontentfl  of  memoraadnm. 

See  23  Cent.  Dig.  Frds.,  8t.  of,  99  210-241. 

^=:»l66.  — —  In  general. 

See  23  Cent.  Dig.  Frds.,  St.  of,  99  193,  210.  211. 

Formal  absurdities  in  a  written  contract 
for  the  sale  of  land  do  not  make  the  contract 
insufficient  under  the  statute  of  frauds,  where 
it  leaves  no  doubt  as  to  who  was  the  pur- 
chaser, who  the  seller,  what  the  land,  or  what 
the  terms.— (1911)  Lenman  v.  Jones,  32  S.  Ct. 
18,  222  U.  S.  51,  56  L.  Ed.  89,  affirming  de- 
cree (1909)  33  App.  D.  C.  7. 

^=:»107.  —  Desisn»tion     and     deserlp- 
tion  of  parties. 

Qee  23  Cent.  Dig.  Frds.,  St.  of,  99  212,  213. 

In  an  action  by  cotton  factors  for  c<Mn- 
missions  earned  and  advances  made,  defendants 
alleged  that  the  contracts  for  the  sales  of  cot- 
ton were  void  under  the  statute  of  frauds. 
It  was  shown  that  defendants  directed  plaintiffis 
by  telegraph  to  sell  specified  quantities  of  cot- 
ton for  the  account  of  certain  fictitious  names, 
which  were  intended  and  understood  to  repre- 
sent defendants.  Plaintiffs  executed  these  or- 
ders by  making  ''slip  contracts"  in  duplicate, 
one  copy  being  signed  by  plaintiffs  and  delivered 
to  the  purchaser,  and  the  other  signed  by  the 
purchaser  and  delivered  to  plaintiffs.  These 
memoranda  showed  the  quantity  sold,  the  price, 
the  name  of  the  purchaser,  and  the  seller,  who 
was  designated  by  the  said  fictitious  name. 
Held,  that  such  memoranda  were  sufficient  to 
satisfy  the  statute  of  frauds,  as  parol  evidence 
was  admissible  to  show  whom  such  fictitious 
name  represented  as  the  seller.— Bibb  v.  Allen, 
149  U.  S.  481,  13  S.  Ct,  950,  37  L.  Ed.  819. 

^=:»108«  — «  Statement  of  eonaideration. 

See  28  Cent.  Dig.  Frds.,  St  of,  99  214-221. 

Though  Code  Ala.  1887,  I  1732.  provides 
that  a  special  promise  to  answer  for  the  debt  of 
another  is  void  "unless  such  agreement  ♦  ♦  ♦ 
expressing  the  consideration  is  in  writing,"  etc., 
a  guaranty  of  a  negotiable  note  written  by  a 
third  person  on  the  note  before  its  delivery  need 
express  no  consideration,  for  the  guaranty  re- 
quires no  other  consideration  than  that  which 
the  dote  on  its  face  imj^lies  to  have  passed  be- 
tween the  original  parties. — Moses  v.  National 
Bank  of  Lawrence  County,  149  U.  S.  298, 13  S. 
Ct.  900,  37  L,  Ed.  743. 

It  is  otherwise,  however,  when  the  guaranty 
is  written  on  the  note  after  it  has  been  delivered 
and  has  taken  effect  as  a  contract,  for  the  guar- 
anty then  requires  a  distinct  consideration  to 
support  it,  and  must,  under  the  Alabama  stat- 
ute,   express   such   consideration. — Id. 


10.  ^-~  Description  of  lands. 

See  28  Cent.  Dig.  Frds.,  St.  of,  99  225-238. 

In  ejectment  by  the  United  States  to  re- 
cover lands  in  Sault  Ste.  Marie,  Mich.,  for  the 
purposes  of  a  military  fort,  purchased  under  a 
contract  with  defendant  the  written  proposal 
of  defendant  to  sell  the  land  and  the  written  ac- 
ceptance thereof  by  the  United  States,  in  con- 
nection with  the  other  writings,  held  to  have 
sufficiently  identified  the  land  to  render  them 
a  valid  contract  under  the  Michigan  statute  of 
frauds  (How.  Ann.  St.  j  6181).— Ryan  v.  Unit- 
ed States,  136  U.  S.  68,  10  S.  Ct.  913,  34  L. 
Ed.  447. 

^=»118.   Separate  writings. 

See  23  Cent.  Dig.  Frds.,  St.  of,  99  199,  262-216. 

A  husband,  acting  as  agent  for  his  wife, 
orally  agreed  to  sell  her  land  to  defendants. 
Defendautn'  agent  drew  up  and  signed  a  \trrit- 
ten  memorandum  of  the  terms  of  sale,  which 
was  insufficient  to  satisfy  the  statute  of  frauds, 
because  it  did  not  identify  the  land  sold.     A 


few  days  later  the  husband  and  wife  executed 
a  deed,  which  contained  a  full  description   of 
the  land,  but  which  was  so  defectively  acknowl- 
edged by  the  wife  as  not  to  take  effect  as  a 
conveyance,  and  sent  it  to  defendants'  arait. 
with  a  letter  demanding  payment  of  part  ox  the 
price  in  money,  and  of  the  rest  in  notes,  accord- 
ing to  the  terms  of  the  original  memorandom. 
Heldt  that  a  reply  to  this  letter  by  defendants* 
agent,  in  which  he  requested  the  execution  of  an- 
other deed  with  a  sufficient  certificate  of  ac- 
knowledgment, and  in  which  he  promised  that, 
on  the  receipt  of  the  new  deed,  he  would  "for- 
ward money,  notes,  and  old  deed,*'  taken  in  con- 
nection  with   the  old  deed   and  accompanying 
letter,    constituted    a    sufficient    memorandum, 
signed  by  both  parties  or  their  agents,  to  take 
the  case  out  of  the  statute  of  frauds. — ^Bayne  v. 
Wiggins,  139  U.  S.  210,  11  S.  Ct  521,  35  L.  Ed. 
144. 

The  vendor's  execution  of  the  deed  and  his 
written  communication  to  the  vendees  that  he 
had  deposited  such  deed  in  a  bank,  for  delivery 
to  them  u^on  payment  of  the  purchase  price, 
does  not  satisfy  the  requirement  of  Laws  OkL 
1897,  c.  8,  f  4,  that  no  contract  relating  to  real 
estate  *'shali  be  valid  until  reduced  to  writing 
and  subscribed  by  the  parties  thereto,"  even 
assuming  that  a  memorandum  to  be  gathered 
from  connected  documents  may  be  sufficient, 
where  the  vendees  were  unwilling  to  accept  the 
deed  unless  given  a  fuller  and  more  undisputed 
possession  than  could  be  given  at  the  time. 
Judgment  78  P.  118,  11  Okl.  674,  affirmed.— 
Halsoll  V.  Renfrow,  26  S.  Ct  610,  202  U.  ». 
287,  50  L.  Ed.  1032,  6  Ann.  Cas.  189. 


OPERATION  AND 
STATUTE. 


EFFECT  OF 


Specific  performance  of  oral  contracts  partly 
performed,  see  Specific  Performance,  ^s» 
38-46. 

^=:>129.  Part  performanee  im  semevmL 

See  23  Cent  Dig.  Frds.,  St.  of,  99  287-292.  SOS.  SOt- 
806.  810-812.  314,  318-820,  822,  828.  826.  8S8. 

Deceased  having  promised  to  deed  a  lot 
on  which  to  build  a  house  to  complainant,  deliv- 
ery of  possession  to  complainant  and  her  hus- 
band, and  the  construction  of  the  house  under 
their  direction  and  control,  is  a  sufficient  part 
performance  to  satisfy  the  statute  of  frauds.— 
Brown  v.  Sutton,  129  U.  S.  238,  9  S.  Ct.  273, 
32  L.  Ed.  664. 

If  a  contract  for  exchange  of  land  made 
by  unauthorized  officers  and  afterwards  rati- 
fied, was  not  vfdid,  under  the  statute  of  frauds, 
for  want  of  the  signature  of  the  corporation  or 
its  lawful  officers,  the  possession  of  the  several 
tracts,  and  the  erection  of  buildings  and  im- 
provements thereon,  was  sufficient  part  perfonn- 
ance,  and  it  is  immaterial  that  possession  was 
taken  before  the  ratification. — Union  Pac  Ry. 
Co.  v.  McAlpine,  129  U.  S.  305,  9  S.  Ct.  wk. 
32  li.  Ed.  673,  affirming  decree  (C.  C.)  McAlpine 
V.  Union  Pac.  Ry.  Co..  23  F.  168. 

The  effect  of  complainant's  poaaession  as 
part  performance  is  not  weakened  by  the  &ct 
that  her  husband  and  a  third  person  nad  leased 
the  land  during  the  previous  year,  before  the 
negotiations  were  opened ;  it  not  appearing  that 
the  husband  remained  in  possession  after  the 
termination  of  the  lease,  and,  if  the  third  person 
did  so,  he  surrendered  it  when  informed  of  the 
exchange.— Id. 

Defendant's  intestate  agreed  that  if  plaintiff 
would  pay  a  certain  sum  towards  the  building 
of  a  house  on  a  lot  belonging  to  the  former,  and 
superintend  the  erection  of  the  house,  she  would 
convey  to  him  a  half  interest  in  the  lot.  BHd. 
that  allegations  by  plaintiff  that  plaintiff  gave* 
his  personal  attention  to  the  purchase  of  ma- 
terials for  a  dwelling,  and  the  erection  there- 
of on  the  lot,  and  paid  ^,000  towards  the  cost 
showed  a  taking  of  poaaesaioa  of  the  iot  by 
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FRAUDULENT  CONVEYANCBS 


plaintiff,  and  the  making  of  improvements  there- 
on, so  as  to  take  the  case  out  of  the  stat- 
ute of  frauds.— Townsend  v.  Vanderwerker,  160 
U.  S.  171,  16  S.  Ct  258.  40  Ia  Ed.  383. 

^=»143.  Persons     to    ^vliom     statute     Is 
aTailable. 

See  23  Cent  Dig.  Frds.,  St.  of,  SI  344-850:   21  Cent 
Dig.  Execution,  8  121. 

On  a  suit  brought  under  the  captured  and 
abandoned  property  act  of  March  12,  1863,  by 
one  claiming  ownership  by  virtue  of  a  sale 
which  was  sufficient  to  pass  the  title  at  common 
'  law,  the  government  cannot  set  up  the  statute 
of  frauds  as  a  defense.— Briggs  v.  United  States, 
143  U.  S.  346,  12  S.  Ct.  391,  36  L.  Ed.  180, 
reversing  judgment  25  Ct  Gl.  126. 

^=»14t4.  WaiTer  of  bar  of  statute. 

See  23  Cent  Dig.   Frds.,   St  of^  S  8S1;    44  Cent 
Dig.  Spec.  Perf.  8  119- 

A  prospector  located  lands  for  others  under 
an  oral  agreement  that  he  was  to  have  one-third 
thereof.  After  a  patent  had  issued  in  favor  of 
the  parties  furnishing  the  money,  bat  before 


they  had  conveyed  to  the  prospector,  he  convey- 
ed to  plaintiff.  Subsequently  the  patentees  ex- 
ecuted a  deed  to  the  prospector,  which  was 
never  delivered,  and  was  finally  lost  The  pat- 
entees having  deeded  to-  the  prospector's  wife 
at  his  request,  plaintiff  brought  suit  against 
her  to  recover  tne  land.  Held,  that  the  fact 
that  the  agreement  of  the  patentees  to  convey 
to  the  prospector  could  not,  under  the  statute 
of  frauds,  hav<rbeen  enforced,  cannot  be  invoked 
as  a  defense,  inasmuch  as  they  did  not  attempt 
to  avail  themselves  of  its  invalidity  while  it 
remained  executory,  but,  on  the  contrary,  fully 

Serformed  it  by  conveying  under  defendant's 
ireclions.— Moore  v.  Crawford,  130  U.  S.  122, 
9  S.  Ct  447,  32  K  Ed.  878,  affirming  decree  (C. 
C.)  Crawford  v.  Moore,  28  F.  824. 

X.  PLEADING,   EVIBENCE,    TBIAI., 
AND   REVIEW. 

See  28  Gent.  Dig.  Frds.,  St  of,  18  852-381. 

Review  by  federal  supreme  court,  see  Courts, 
<9s»387(4). 


FRAUDULENT    CONVEYANCES. 


Scope-Note. 

[INCLUDES  transfers  of  property  and  other  transactions  or  proceedings  void  as  to 
creditors  because  intended  or  operating  to  delay,  hinder,  or  defraud  them,  and  conveyances 
void  as  to  subsequent  purchasers  for  Inadequacy  of  consideration,  reservation  of  power 
to  revoke  them,  etc.;  evidence  relating  thereto;  rights,  liabilities,  and  remedies  in  gen- 
eral of  the  parties  and  those  claiming  under  them,  and  ^f  creditors  and  subsequent  pur- 
chasers, more  particularly  actions  to  set  aside  such  transfers :  and  criminal  responsibility 
for  such  fraudulent  transfers. 

[For  related  matters  unddr  other  topics,  see  cross-references  after  analysis.] 

Analysis. 

I.  Transfers  and  Transactions  Invalid. 

(A)  Grounds  of  Invalidity  in  General. 

^=s>13.  Badges  of  fraud. 
14.  In  general. 

17.  Transactions  valid  in  inception. 

18.  Transactions  fraudulent  in  part. 

21.  Fraud  in  one  or  more  separate  conveyances  or  trans- 
actions. 

(B)  Nature  and  Form  of  Transfer. 
^=»27.  Transfers  as  security. 

29.  Collusive  legal  proceedings  in  general. 
39.  Payment  of  premiums  for  insurance. 

(C)  Property  and  Rights  Transferred. 

(D)  Indebtedness,  Insoi^vency,  and  Intent  of  Grantor. 

«=s>56.  Solvency  of  grantor. 
57.  In  general. 

63.  Intent  to  defraud  pre-existing  creditors. 

64.  In  general. 

(E)  Consideration. 

85.  Pre-existing  liability. 

88.  Security. 

95.  Transactions  between  husband  and  wife. 
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I.  Transfers  and  Transactions  Invalid — Continued. 

(F)  CoNFiDENTiAi,  Relations  of  Parties, 
^=»102.  Family  relation  in  general. 

103.  Husband  and  wife. 

104.  Transactions  in  general. 

108.  Fiduciary  and  friendly  relations* 

(G)  Reservations  and  Trusts  for  Grantor. 

«=>110.  Benefits  reserved  to  grantor. 
113.  Secret  reservations  or  trusts. 

(H)  Preferences  to  Creditors. 

$5»115.  Right  of  debtor  to  prefer  creditor. 
117.  Intent  to  defeat  other  creditors, 

121.  Payment  or  satisfaction  of  debts. 

122.  Mortgages  and  other  transfers  as  security. 
126.  Nature  of  debts  preferred  in  general. 

(I)  Retention  of  Possession  or  Apparent  Titw  by  GRANTotft^ 
$5»131.  Element  or  evidence  of  fraud  in  general. 

132.  As  to  creditors. 

134.  Statutory  provisions. 

136.  Change  of  possession. 

137.  Nature  of  property  transferred. 
147.  Sufficiency  of  transfer  of  possession. 
149.  Immediate  delivery. 

(J)  Knowi^edge  and  Intent  of  Grantee. 
«=»  156.  Knowledge  or  actual  notice. 

169.  Operation  and  effect  of  knowledge  or  notice. 

II.  Rights  and  Liabilities  of  Parties  and  Purchasers. 

(A)  Originai<  Parties 

C=»173.  Mutual  rights  and  liabilities  of  parties. 

176.  Enforcement  of  executory  contract. 

180.  Rights  and  liabilities  of  grantees  as  to  creditors* 
182.  Personal  liabilities. 

(B)  Purchasers  from  Grantor. 

[No  paragraphs  or  references  in  this  Digest.    But  see  24  Cent.  Dig.  Fraud. 
Conv.  §§  596-604.] 

(C)  Purchasers  from  Grantee  in  General. 

[No  paragraphs  or  references  in  tliis  Digest    But  see  24  Cent.  Dig.  Fraud. 
Conv.  S§  605-610.] 

(D)  Bona  Fide  Purchasers  from  Granted. 
^=»197.  Mortgagees  and  pledgees. 

III.  Remedies  of  Creditors  and  Purchasers. 

(A)  Persons  Entitled  to  Assert  Invalidity. 

[No  paragraphs  or  references  in  this  Digest    But  see  24  Cent.  Dig.  Fraud. 
Conv.  §S  624-657.] 

(B)  Remedies  on  Ground  of  Nullity  of  Transfer. 

®=»228.  Levy  of  attachment. 

(C)  Right  of  Action  to  Set  Aside  Transfer,  and  Defenses. 

^3»242.  Defenses. 

(D)  Jurisdiction,  Limitations,  and  Laches. 

(E)  Parties  and  Process. 

[So  paragraphs  or  references  in  this  Digest.    But  see  24  Cent.  Dig.  Fraud. 
Conv.  H  73^^755.] 

(F)  Pleading. 

[No  paragraphs  or  references  In  this  Digest    But  see  24  Cent.  Dig.  Fiaud. 
Conv.  IS  756-705.1 
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IIL  Remedies  of  Creditors  and  Purchasers — Continued 

(G)  Evidence. 

«=»270.  Presumptions  and  burden  of  proof. 

271. In  general. 

280.  Preferences  to  creditors. 

282.  Knowledge  and  intent  of  grantee. 

285.  Admissibility. 

291.  Consideration.  , 

294.  Weight  and  sufficiency. 

298. Intent  of  grantor. 

299.  Nature  and  circiunstances  of  transaction. 

302.  Good  faith  of  purchaser. 

(H)  Discovery,  Injunction,  and  Receiver. 
^=9  304.  Injunction. 

(I)  Triae,. 

«=»  308.  Questions  for  jury. 

309.  Instructions. 

310.  Verdict  and  findings. 

(J)  Judgment  or  Decree  and  Execution. 

[No  paragraphs  or  references  in  this  Digest.    But  see  24  Gent.  Dig..  Fraud. 
Ck)ny.  H  963^^80.] 

(K)  Disposition  of  Property  or  Proceeds. 

[No  paragraphs  or  references^in  this  Digest.    But  see  24  Cent  Dig.  B^aud. 
Conv.  §§  981-992.] 

(L)  Review. 

IV.  Criminal  Responsibility. 

[No  paragraphs  or  references  in  this  Digest.    But  see  24  Cent  Dig.  Fraud. 
Cony.  S§  1004-1024.] 


Cross-References, 


By  debtor  prior  to  bankruptcy  proceedings,  see 

Bankruptcy,  <8=»174-180. 
Conveyances  by  corporations  when  insolvent  or 

in  contemplation  of  insolvency,  see  Corpora- 

tiofts,  ^=>541,  542. 
Corporate  stocks,  see — 

Banks  and  Banking,  ^=:>249. 

Corporations,  ^s»136. 


Fraud  in  assignment  for  benefit  of  creditors,  see 
Assignments  for  Benefit  of  Creditors,  ^s»142- 
151. 

Title  of  trustee  in  bankruptcy  to  property  fraud- 
ulently conveyed  by  baiikrupti  see  Bankrupt- 
cy, «=»142. 


L  TRAHBFEltBAKD    TRANSACTIONS 

nCVAIiID. 

(A)  GROUNDS  OF  INVALIDITY  IN  GEN- 
ERAL. 

^=:»13.   Badses  of  fraud. 

See  24  Oent.  Dig.   Fraud.   Conv.  91  IT-U.  Sl«  28. 


—  In  seneraL 

See  24  Cent.  Dig.  Fraud.  Ck>nT.  f  17. 

The  mere  fact  that  a  nonresident,  who  pur* 
chases  lands  from  his  brother,  subsequently  gives 
the  latter  a  power  of  attorney  to  dispose  of  all 
his  lands  in  the  state,  raises  no  presumption 
that  the  purchase  was  for  the  purpose  of  de- 
frauding the  brother^s  creditors,  it  appearing 
that  the  donor  had  other  lands  in  the  state. — 
Gottlieb  V.  Thatcher,  151  U.  S.  271,  14  S.  Ot. 
319,  38  L.  Ed.  157. 

^s>17.  TranMietioiui  valid  in:  Inoeption* 

See  24  Cent.  Dig.  Fraud.  Ck>ny.  \  23. 

Where  a  husband  conveyed  to  his  wife  while 
engaged  in  a  prosperous  business,  retaining  more 
than  sufficient  property  to  pay  all  his  debts, 
and  the  wife  also  took  mortgages  back  in  her 


own  name  on  property  which  the  husband,  in 
conjunction  with  her,  had  conveyed  to  a  third 
person,  the  validity  of  these  transactions,  as 
against  a  subsequent  creditor  of  the  husband, 
was  not  affected  by  the  fact  that  subsequent 
proceedings  in  bankruptcy,  in  which  fUl  the  hus- 
band's debts  except  that  owing  to  such  creditor 
were  satisfied,  were  fraudulent  as  to  the  latter. 
— Schreyer  v.  Piatt,  134  U.  S.  405,  10  S.  Ct. 
'  579,  33  L.  Ed.  955. 

^s»18.  Transaotiona  fraudulent  in  pajrt. 

See  24  Cent.  Dig.  Fraud.  Gonv.  |9  24-22. 

^=:>91.  ^^  Frand  in  one  or  more  aep« 
arate  oonTeyaneea  or  transao- 
tions. 

See  24  Cent.  Dig.   Fraud.  Conv.  |8  27-29. 

A  debtor,  in  order  to  secure  a  creditor,  as- 
signed to  a  trustee,  meantime  retaining  the 
goods  for  sale,  which  assignment  was  void  for 
irregularities  under  the  laws  of  the  state  where 
made.  Held,  that  a  subsequent  deed  by  him,  in 
which  the  trustee  joins,  in  favor  of  the  creditor, 
and  a  bill  of  sale  of  the  property  by  him  to  the 
creditor,  in  the  absence  of  fraud,  were  valid. — 
Stewart  v.  Dunham,  115  U.  S.  61,  5  S.  Ct. 
1163,  29  L.  Ed.  329. 
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Where  two  brothers,  both  claiming  to  be 
creditors  of  a  failing  debtor,  on  the  same  day 
procare,  through  the  agency  of  one  of  them,  con- 
veyances of  property  &om  the  debtor;  these  con- 
veyances are  not  necessarily  so  connected,  as 
parts  of  the  same  transaction,  that  one  may  not 
be  held  valid  and  the  other  invalid,  as  to  other 
creditors,  when  the  instruments  run  to  each  sep- 
arately, and  convey  different  property,  and  the 
alleged  considerations  are  separate.—Crawford 
V.  Neal,  144  U.  S.  585,  12  S.  Ct.  759,  36  L.  Ed. 
552. 

(B)  NATURE  AND  FORM  OF  TRANSFER. 

« 

^=»27.  Transfers  as  aeourity. 

See  24  Cent.  Dig.  Fraud.   Cony.  H  66-71. 

Where  the  beneficiary,  under  fi.  deed  of  trust 
which  authorizes  a  sale  either  at  public  or  pri- 
vate sale,  as  he  may  direct,  accepts  the  land  in 
satisfaction  of  the  debt,  which  is  thrice  its  val- 
ue, and  directs  a  conveyance  of  it  in  trust  for 
the  debtor's  children  as  a  gift  from  him,  in 
which  deed  the  debtor  joins  to  perfect  the  legal 
title,  the  other  creditors  have  no  ground  of  com- 
plamt.^Van  Riswick  v.  Spalding,  117  U.  S. 
370,  6  S.  Ct.  788,  29  L.  Ed.  913. 

A  mortga{[e  of  his  individual  property  by  a 
partner,  to  his  firm,  to  enable  it  to  continue 
business,  is  not  a  conveyance  in  fraud  of  the 
partnership  creditors.— Rio  Grande  R,  Co.  v. 
Vinet,  132  U.  S.  565,  10  S.  Ct.  168,  33  L.  Ed. 
438. 

^=»29.  OollvslTe    legal    prooeedincs    im 
general. 

See  24  Cent.  Dig.  Fraud.  Codt.  ||  72,  76-79.  81. 

On  a  bill  b^  creditors  of  a  testator  to  set 
aside  sales  of  his  real  estate  made  under  orders 
of  the  probate  court  by  the  executor,  it  appear- 
ed that  the  executor  and  the  purchasers,  with 
others,  entered  into  a  scheme  to  circulate  state- 
ments that  a  large  indebtedness  of  the  succes- 
sion existed  in  favor  of  the  heirs,  sufficient  to 
absorb  the  estate,  and  secured  by  a  mortgage,  to 
depreciate  the  value  of  the  estate  so  that  this 
supposed  indebtedness  would  cover  it,  to  put 
forth  daims  to  the  estate  which  would  compli- 
cate the  title  and  affect  the  salable  value  of  th( 
land,  and  to  procure  a  judicial  sale  by  which 
the  title  might  be  cleared  of  incumbrances,  and 
the  land  divided  among  the  heirs  according  to 
their  prior  interests  therein,  free  from  liabUlty 
for  the  debts  of  the  estate;  that,  in  pursuance 
thereof,  the  orders  for  sale  were  procured,  the 
property  was  appraised  by  incompetent  persons 
at  a  grossly  inadequate  value,  the  sale  took 
place  without  competition,  intending  bidders  be- 
ing deterred;  and  that  the  proceedings  at  the 
sale  and  occurrences  after  it  tended  to  prove 
conclusively  that  the  sale  was  intended  as  a 
mere  family  arrangement  for  securing  the  prop- 
erty against  the  demands  of  the  creditors. 
Held,  that  the  sale  was  fraudulent  as  against 
general  creditors  of  the  estate. — Johnson  v.  Wa- 
ters, 111  U.  S.  640,  4  S.  Ct  619,  28  L.  Bd.  547. 

Where  a  railroad  company,  having  convey- 
ed certain  real  property,  fails,  by  mistake,  to 
perfect  the  conveyance,  a  voluntary  appearance 
and  answer  on  the  part  of  the  company,  in  an 
action  brought  to  have  the  title  vested  in  the 
purchaser,  is  not  proof  of  fraud. — McConihay  v. 
Wright,  121  U.  S.  201,  7  S.  Ct.  940,  30  L.  Ed. 
932. 

^=»39.  Payment  of  premimna  for  inaiir-* 
anoe. 

See  24  Cent  Dig.  Fraud.  Conv.  If  56,  67.  168. 

Insurance  on  the  life  of  a  husband,  taken 
out  by  the  wife,  or  by  the  husband  for  the  bene- 
fit of  his  wife  and  children,  in  a  state  whose 
statutes  make  the  proceeds  payable  to  the  wife 
or  children  free  from  the  claims  of  the  husband's 
creditors,  cannot  be  recovered  by  such  creditors, 


though,  the  husband  was  insolvent  when  the  poli- 
cies were  issued,  and  the  premiums  were  paid 
out  of  his  money.— Central  Nat.  Bank  v.  Hume, 
128  U.  S.  195,  9  S.  Ct.  41,  32  L.  Ed.  370. 

Xor  can  premiums  so  paid  be  recovered  oat 
of  the  proceeds  of  the  policies,  especially  where 
there  is  no  proof  of  fraud  on  the  part  of  the 
wife  or  the  insurance  companies,  and  the  provi- 
sion for  the  family  is  not  excessive. — Id. 

iQ  PROPERTY  AND  RIGHTS  TRANS- 

FERRED. 

9ee  24  Cent.  Dig.  Fraud.  Conv.  (f  96-127. 

Due  process  of  law,  see  Constitutional  Law» 

^l==»296. 
E<]ual   protection   of  laws,   see   Constittttioiial 

Law,  ^=s>240. 

(D)  INDEBTEDNESS,  INSOLVENCY.  AND 
INTENT  OF  GRANTOR. 

Intent  of  debtor  transferring  property  prior  to 
bankruptcy  proceedings,  see  Bankruptcy,  ^=s» 
180. 

^=»66.   BolTeney  of  s^Antor. 

See  24  Gent.  Dig.  Fraud.  Conv.  89  138-158. 

^=>67.  «~  In  KeneraL 

See  24  Cent.  Dig.  Fraud.  Conv.  88  138-142,  148,  160- 

158. 

The  conveyance  of  property  to  his  wife  for 
the  purpose  of  a  residence  for  his  family,  and  its 
subsequent  improvement  with  money  drawn 
from  his  income,  is  not  a  fraud  upon  die  rights 
of  subsequent  creditors,  where  it  appears  that, 
at  the  time  of  the  conveyance  and  improveoientB, 
the  debtor,  though  somewhat  indebted,  waa  pos- 
sessed of  sufficient  other  property  within  reach 
of  his  creditors  to  discharge  all  the  demands 
against  him.—Wallace  v.  Penfield,  106  U.  8. 
260,  1  S.  Ct.  216,  27  L,  Ed.  147. 

Where  the  consideration  of  a  deed  of  tnwt 
made  by  an  Insolvent  married  man  to  secure  bis 
wife  is  money  realized  from  the  sale  of  her  in- 
dividual property,  and  used  by  him,  the  deed  is 
valid  as  against  his  creditors,  although  such 
individual  property  was  bought  with  his  own 
funds;  it  having  been  settled  on  his  wife  when 
he  was  free  from  debt  and  possessed  of  ample 
means.— Bean  v.  Patterson,  122  U.  S.  496,  7  S. 
Ct.  1298,  80  U  Ed.  1126. 

^=»63.  Intent    to    dofrand    pre-oxistinK 
creditor  8« 

See  24  dent.  Dig.  Fraud.  Conv.  88  158-117. 


— —  In  KeneraL 

See  24  Cent  Dig.  Fraud.  Conv.  88  168-161.  164.  Itt. 

Only  contracts  in  fraud  of  the  rights  of 
creditors  are  embraced  in  the  provision  of  Porto 
Rico  Civ.  Code,  art.  1291,  including  in  the  enu- 
meration of  contracts  which  ma^  be  rescinded. 
"those  executed  in  fraud  of  creditors,  when  the 
latter  cannot  recover  in  any  other  manner  what 
is  due  them,'*  and  such  provision  does  not  give 
the  right  to  rescind  a  contract  made  by  an  in- 
solvent debtor,  merely  because,  without  rescis- 
sion, the  creditor  cannot  otherwise  recover  his 
debt— Will  V.  Tomabells,  30  S,  Ct  424,  217  U. 
S.  47,  54  L.  Ed.  660. 

(B)  CONSIDERATION. 

<8s»86.  Pro-ozistinK  liablUty. 
See  84  Cent  Dig.  Fraud.  Conv.  88  SIX  Sl>-88i. 

^=:>88.  —  Seenrity. 
See  24  Cent  Dig.  Fraud.  Conv.  88  230-188. 

Judgment  notes  purposely  given  to  preferred 

creditors   for   sums   largely   in   excess    of   the 

amounts  due  them,  and  afterwards  satisfied  in 

full,  are  fraudulent  as  to  other  creditors  thereby 

I  prevented   from   receiving   payment— Hardt   t. 
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Heidweyer,  152  U.  S.  547, 14  S.  Ot  671,  38  K 
Ed.  548. 

The  fact  that  a  chattel  mortgage  of  an  in- 
solvent debtor  covers  more  property  than  enough 
to  secure  the  debt  is  not  a  badge  of  fraud.— Davis 
V.  Schwartz,  156  U.  S.  631,  15  S.  Ct.  237,  39  U 
Ed.  280. 

^=:»96.  Traasaetionfl     betweem     hvabaBid 
and  wife. 

See  24  Cent  Dig.  Fraud.  Conv.  fi  243-288. 

The  conveyance  of  property  to  his  wife  for 
the  purpose  of  a  residence  for  his  family,  and 
its  subsequent  improvement  with  money  drawn 
from  his  income,  is  not  a  fraud  upon  the  rights 
of  subse^^uent  creditors,  where  it  appears  that, 
at  the  time  of  the  conveyance  and  improve- 
ments, the  debtor,  though  somewhat  indebted, 
was  possessed  of  sufficient  other  property,  within 
reach  of  his  creditors,  to  discharge  all  the  de- 
mands against  him.— Wallace  v.  Penfield,  106  U. 
S.  260,  1  S.  Ct  216,  27  L.  Ed.  147. 

A  conveyance  by  a  husband  to  his  wife, 
through  a  trustee,  in  payment  of  moneys,  the 
proceeds  of  real  estate  inherited  from  her  fa- 
ther and  brother,  which  had  come  into  his  hands 
from  time  to  time,  and  which  he  had  continually 
promised  to  repay,  is  not  fraudulent,  as  against 
creditors,  though  he  was  insolvent  at  the  time 
it  was  made,  where  it  appeared  that  the  wife 
was  ignorant  of  his  insolvency,  and  that  the  val- 
ue of  the  property  conveyed  was  not  in  excess  of 
the  debt  and  interest. — Metsker  v.  Bonebrake, 
108  U.  S.  66,  2  S.  Ct.  351,  27  Ll  Ed.  654. 

A  deed  by  a  husband  and  wife,  in  trust  for 
her  benefit,  of  real  estate  of  the  wife  in  which 
he  joins  to  convey  his  estate  in  curtesy,  upon 
the  wife  joining  with  him  in  conveying  other 
property  m  which  she  is  interested,  to  relieve 
him  from  financial  embarrassment,  is  made  on  a 
valuable  consideration,  which  may  sustain  the 
conveyance  as  against  his  creditors,  if  free  from 
fraud.— Hitz  v.  National  Metropolitan  Bank, 
111  U.  S.  722,  4  S.  Ct.  613,  28  L.  Ed.  577;  Mat- 
toon  V.  McGrew,  112  U.  S.  713,  5  S.  Ct.  369, 
28  L.  Ed.  824. 

(P)  CONFIDENTIAL  RELATIONS  OF 

PARTIES. 

^s»102.  Family  relation  la  general. 

See  24  Cent.  Dig.  Fraud.  Conv.  S9  830-332. 

The  fact  that  the  parties  to  a  conveyance 
are  brothers  does  not,  of  and  in  itself,  cast  sus- 
picion on  the  transaction,  or  create  such  a 
prima  facie  presumption  against  its  validity  as 
will  require  a  court  to  hold  it  to  be  invalid, 
without  proof  of  fraud  on  the  part  of  the  gran- 
tor participated  in  by  the  grantee. — Gottlieb  v. 
Thatcher,  151  U.  S.  271,  14  S.  Ct.  319,  38  L. 
Ed.  157. 

^=»103«  Husband  and  wife. 

See  24  Cent.  Dig.  Fraud.  Conv.  |9  887-846. 


— —  Transactions    In    s^neral. 

See  24  Cent  Dig.  Fraud.  Cony.  S9  837-344. 

In  1871,  defendant  conveyed  to  his  wife 
certain  property,  the  deeds  being  duly  recorded; 
and  in  1874  certain  persons,  to  whom  he  and 
his  wife  had  conveyed  property  in  1870,  ex- 
ecuted to  her  two  mortgages  thereon  to  secure 
money  loaned,  for  the  purpose  of  erecting  im- 
provements. One  V.  afterwards  contracted  to 
make  such  improvements,  and  was  to  receive 
in  payment  a  bond  and  mortgage  held  by  de- 
fendant on  property  of  his  wife  not  included  in 
the  above  transfers.  When  the  bond  and  mort- 
gage were  duly  assigned  to  V.  according  to  the 
contract,  he  demanded  a  guaranty  of  defendant, 
which  was  given.  Shortly  afterwards  a  prioi 
mortgage  on  the  property  covered  by  V.'s  mort- 


gage, of  which  V.  had  notice,  was '  foreclosed, 
an^  the  whole  of  the  proceeds  was  required  to 
satisfy  the  first  mortgage;  whereupon  V.  sued 
defendant  on  his  guaranty,  and  recovered  judg- 
ment. When  defendant  conveyed  to  his  wife 
the  realty  above  mentioned,  which  he  testified 
had  been  partly  paid  for  by  her,  he  retained 
more  than  sufficient  property  to  pay  all  his 
debts,  and  he  continucnl  in  the  same  profitable 
business  in  which  he  had  been  engaged  many 
years.  Held,  that  neither  the  conveyances  to 
the  wife,  nor  the  execution  of  the  mortgages  to 
her,  were  fraudulent  as  to  V.— Schrcyer  v.  Piatt, 
134  U.  S.  405,  10  S.  Ct  579,  33  L.  Bd.  955. 

Where  a  factor  has  obtained  the  legal  title' 
to  goods  on  which  he  had  a  valid  antecedent 
lien  for  more  than  their  value,  he  has  the  legal 
right  to  transfer  them  to  his  wife  in  satisfac- 
tion of  a  pre-existing  bona  fide  indebtedness, 
and  the  conveyance  cannot  be  upset  as  fraudu- 
lent by  the  holders  of  his  acceptances,  who  have 
obtained  judgment  on  them  against  him. — 
Fourth  Nat.  Bank  ▼.  American  Mills  Co.,  137 
U.  S.  234,  11  S.  Ct  52,  34  L.  Bd.  655,  af- 
firming decree  (C.  C.)  29  F.  611. 

^=:>108.   Fldnoiary     and    friendly    rela* 
tlons. 

See  24  Cent  Dig.  Fraud.  Cenv.  ||  333-338. 

The  fact  that  chattel  mortgages  are  given 
between  midnight  and  morning,  in  anticipation 
of  attachments  by  other  creditors,  that  the 
mortgagees  are  relatives  or  intimate  friends 
of  the  mortgagor,  that  they  immediately  fore- 
close and  take  possession,  and  that  they  are 
given  for  precedent  debts,  does  not  make  them 
invalid,  they  being  given  bona  fide  and  for  a 
valuable  consideration,  in  a  state  which  allows 
preference  of  creditors  except  in  connection 
with  a  general  assignment. — Davis  v.  Schwartz, 
155  U.  S.  631,  15  S.  Ct.  237,  39  L.  Ed.  289. 

(G)  RESERVATIONS   AND   TRUSTS   FOR 

GRANTOR. 

^=»110.  Benellts  reserved  to  grantor. 

See  24  Cent  Dig.  Fraud.  Conv.  f9  352-369. 

A  deed  of  trust,  for  the  benefit  of  sureties 
of  the  grantor  on  notes  given  for  money  bor- 
rowed by  him,  conveying  his  storehouse,  the 
fixtures  and  goods  therein,  and  other  personal 
property,  but  not  including  a  farm  owned  by 
him,  provided  that  it  should  become  void  on 
payment  of  the  notes,  and  that  in  case  of  de- 
fault in  such  payment  the  trustee,  on  request 
of  the  beneficiaries,  should  sell  the  property, 
and  pay  them  the  proceeds  in  proportion  to  the 
amounts  for  which  each  might  be  surety  at  the 
time  of  sale,  holding  the  remainder  subject  to 
the  grantor's  order.  There  was  no  express 
reservation  of  possession,  and  the  trustee  took 
possession  immediately.  Heldy  that  the  instru- 
ment,N  being  in  reality  a  chattel  mortgage,  was 
not  fraudulent,  notwithstanding  the  reserva- 
tion of  the  surplus  to  the  grantor.—Huntley  v. 
Kingman  &  Co.,  152  U.  S.  527,  14  S.  Ct  688, 
38  L.  Ed.  540. 

The  fact  that  the  debtor  was  employed  by 
the  creditor,  after  the  sale  to  the  latter,  to  as- 
sist in  the  disposition  of  the  goods  and  the  get- 
ting in  of  accounts,  does  not  show  that  the 
transaction  was  fraudulent,  within  the  meaning 
of  the  Alabama  law. — Bamberger  v.  Schoolfield, 
160  U.  S.  149,  16  S.  Ct  225,  40  L.  Ed.  374. 

^s»113.   Seeret  reserratlons  or  tmsts. 

See  24  Cent.  Dig.  Fraud.  Conv.  fS  364-368. 

Under  the  law  of  Alabama,  a  creditor  who 
receives  a  valid  preferential  conveyance  has 
full  power  to  convey  the  property  included 
therein  to  the  wife  of  the  debtor,  and  the 
transaction  does  not  show  a  secret   reserva- 
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tion  for  the  grantor.— Bamberger  v.  School- 
field,  160  U.  S.  149,  16  S.  Ot  225,  40  Ii.%Ed. 
374. 

(H)  PREFERENCES  TO  CREDITORS. 

By  corporations  to  creditors  in  general  when  in- 
solvent or  in  contemplation  of  insolvency,  see 
Corporations,  ^=^544. 

Ground  of  attachment,  see  Attachment,  ^s»16. 

^=9115.  Risht  of  debtor  to  prefer  cred- 
itor. 

See  24  Cent.  Dig.  Fraud.  Gonv.  ||  870.  875-377. 

Other  creditors  cannot  complain  because 
their  debtor  in  good  faith  secured  a  particular 
creditor,  although  the  ultimate  effect  thereof 
may  be  to  delay  other  creditors.— Bamberger 
V.  Schoolfield,  160  U.  S.  149,  16  S.  Ct  225, 
40  L.  Ed.  374. 

Contracts  made  by  an  insolvent  debtor, 
which,  being  upon  adequate  consideration,  are 
not  fraudulent  simulations,  cannot  be  rescinded 
under  the  law  of  Porto  Rico,  merely  because 
their  execution  operates  to  give  a  preference  in 
favor  of  a  creditor.— Will  v.  Tomabells,  80  S. 
Ct.  424,  217  U.  S.  47,  54  L.  Ed.  660. 

^=»117.  Intent  to  defeat  otber  ereditors. 

See  24  Cent  Dig.  Fraud.  Conv.  S8  373,  874. 

A  sale  by  way  of  preference  is  not  invali- 
dated by  a  fraudulent  intent  on  the  vendor's 
part  to  defeat  his  other  creditors,  or  by  the 
fact  that,  as  a  result,  the  remaining  creditors 
of  the  vendor  cannot  obtain  payment  of  their 
debts.— Bamberger  v.  Schoolfield,  160  U.  S. 
149,  16  S.  Ct.  226,  40  L.  Ed.  874. 

^=9 121.  Pasrment      or      satisfaction      of 
debts. 

See  24  Cent.  Dig.  Fraud.  Conv.  81  386-391. 

A  debtor,  in  order  to  secure  a  creditor,  as- 
signed to  a  trustee,  meantime  retaining  the 
goods  for  sale,  which  assignment  was  void  for 
irregularities  under  the  laws  of  the  state  where 
made.  Hdd,  that  a  subsequent  deed  by  him, 
in  which  the  trustee  joins,  in  favor  of  the  cred- 
itor, and  a  bill  of  sale  of  the  property  by  him 
to  the  creditor  in  the  absence  of  fraud,  were 
valid.— Stewart  v.  Dunham,  116  U.  S.  61,  6  S. 
Ct  1163,  29  li.  Ed.  829. 

A  conveyance  of  property  by  a  debtor  in 
payment  of  a  debt,  thereby  leaving  nothing  for 
his  other  creditors,  is  valid,  whatever  be  the 
motives  of  the  parties,  provided  the  debt  is 
bona  fide  and  enforceable,  the  payment  ab- 
solute, and,  if  made  in  property,  not  materially 
in  excess  of  the  debt,  and  no  pecuniary  benefit 
is  secured  to  the  debtor.— Bamberger  v.  School- 
field,  160  U.  S.  149,  16  S.  Ct  226,  40  L.  Ed. 
374. 

Defendant  sent  a  letter  to  plaintiff^  stating 
that  their  common  debtor,  *'owing  to  disastrous 
failure  of  crops  in  his  oWn  section,  finds  him- 
self forced  to  ask  for  extension,"  and  express- 
ing a  willingness  to  grant  an  extension,  pro- 
vided plaintiff  did  likewise;  but  the  latter  failed 
to  agree  to  this  proposition,  which  evidently 
contemplated  an  extension  till  the  next  crop, 
and  took  short-time  acceptances,  running  less 
than  three  months,  for  part  of  his  claim.  Held, 
that  the  receipt  by  defendant  of  payment  of  his 
claim  from  the  debtor  by  a  subsequent  prefer- 
ential sale  was  not  a  fraud  upon  plaintiff.— Id. 

^=9122.  Mortsases   and   other  transfers 
as  security. 

See  24  Cent  Dig.  Fraud.  Conv.   ||  392-398. 

Mortgages  given  by  an  insolvent  debtor  to 
certain  creditors  are  not  invalid,  as  against 
the  general  creditors,  because  they  also  se- 
cure a  note  due  another  person,  the  preferred 
creditors  doing  so  in  good  faith,  supposing  that 


they  had  a  right  to  it— Davis  v.  Schwartz,  155 
U.  S.  631.  15  S.  Ct  237,  39  L.  Ed.  289. 

The  fact  that,  during  the  night  that  an  in- 
solvent debtor  gave  chattel  mortgages  on  bis 
stock  of  goods  to  creditors,  clerks  took  away 
from  the  store  goods  enough  to  satisfy  their 
claims  for  wages,  and  that  they  were  charged 
with  the  goods  on  the  books,  does  not  affect  the 
validity  of  the  mortgages,  there  being  nothing 
to  connect  the  mortgagor  or  mortgagees  there- 
with.—Id. 

^=s>126.  Nature    of    debts    preferred    Im 
seneraL 

See  24  Cent  Dig.  Fraud.  Conv.  9  '402. 

The  indorser  of  commercial  paper  baa  foil 
power,  with  the  consent  of  the  person  discount- 
ing the  paper,  tx>  use  it  as  a  debt  due  hipn,  and 
to  protect  his  indorsement  by  obtaining  a  con- 
veyance from  the  debtor  to  the  amount  of  such 
paper.— Bamberger  v.  Schoolfield,  160  U.  S.  149, 
16  S.  Ct  226,  40  L.  Ed.  374. 

(I)  RETENTION  OF  POSSESSION  OB  AP* 
PARENT  TITLE  BY  GRANTOR. 

Delivery  as  element  of  pledge,  see  Pledges, 
^=^11. 

Retention  of  possessions  by  chattel  mortgagor, 
effect  as  to  mortgagor's  creditors,  see  Chat- 
tel Mortgages,  <d==>184-191. 

^=»131.  Element  or  evidenee  of  frand  Im 
CeneraL 

See  24  Cent.  Dig.  Fraud.  Conv.  SI  407-42S. 

^=»132.  —  As  to  ereditora. 

See  24  Cent  Dig.   Fraud.   Conv.  if  407-4S4. 

Where  an  insolvent  debtor  transfers  to  a 
certain  creditor  his  dwelling  and  mill  proper- 
ty, the  fact  that  he  is  allowed  to  remain  in 
possession,  and  run  the  mill  on  a  salary,  is  not 
conclusive  evidence  of  a  purpose  to  defraud 
other  creditors,  and  is  susceptible  of  explana- 
tion on  the  ground  that  the  parties  were  life- 
long friends.  Affirming  Neal  v.  Foster  (C.  C.) 
36  F.  29.— Crawford  v.  Neal,  144  U.  S.  585, 12 
S.  Ct  769,  36  li.  Ed.  652. 

Where  the  nature  of  a  sale  precludes  the 
possibility  of  a  delivery  consistent  with  avow- 
ed purpose  of  the  sale,  or  the  absence  of  de- 
livery is  excused  by  the  usages  of  the  trade  at 
the  place  in  which  the  sale  is  made,  retention 
of  possession  by  the  vendor  is  not  fraudulent  in 
Pennsylvania.—Taney  v.  Penn  Nat.  Bank  of 
Reading,  34  S.  Ct  288,  232  U.  S.  174.  68  L. 
Ed.  658,  affirming  decree  187  F.  689,  109  O.  C 
A,  437. 

^=»134.  Statutory  provisions. 

See  24  Cent  Dig.  Fraud.  Conv.  i|  426-421. 

^=9135.  — »  Chanse  of  possession* 

See  24  Cent  Dig.  Fraud.  Conv.  |  427. 

Under  the  Kansas  statute  of  frauds  (Act 
Oct  31,  1868:  1  Dassler's  St  c.  43;  p.  441; 
Comp.  Laws  1879,  c.  43),  which  provides  that 
every  sale  of  personalty,  unaccompanied  by  a 
change  of  possession,  shall  be  deemed  void  as 
to  creditors,  until  it  is  shown  that  the  sale 
was  made  in  good  faith  and  upon  consideration, 
when  the  sale  of  personalty  is  followed  by  an 
actual  and  continued  change  of  possession,  the 
vendee  is  not  obliged,  in  ^rder  to  maintain  his 
right  of  possession,  to  prove  both  the  payment 
of  a  sufficient  consideration  and  the  exercise 
of  good  faith  on  his  part— Jones'  v.  Simpson 
116  U.  S.  609,  6  S.  Ct  538,  29  L.  Ed.  742. 

^=»137.  Nature  of  property  transferred* 

See  24  Cent   Dig.  Fraud.  Conv.   18  432-437. 

Physical  delivery  to  the  pledgee  is  not  nec- 
essary in  Pennsylvania  to  validate,  as  against 
creditors  of  the  pledgor,  a  pledge  by  a  distilling 
company  of  whisky  stored  in  its  own  bonded 
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warehouse,  accompanied  by  a  transfer,  accord- 
ins  to  trade  usase,  of  the  distilling  company's 
warehouse  receipts;  the  warehouse  being  in 
control  of  the  federal  government,  and  the 
whisky  removable  only  on  payment  of  the  inter- 
nal revenue  tax.— Taney  v.  Penn.  Nat  Bank  of 
Reading.  34  S.  Ct.  288,  232  U.  S.  174.  58  L.  Ed. 
558,  affirming  decree  187  F.  689,  109  G.  O.  A. 
437. 

^=:>147.   Svfflcienoy   of  transfer   of  pos- 
•essioii. 

See   24   Cent.   Dig.   Fraud.   Conv.   9S   457-469,    473- 
478,  481. 


— »  Immediate  deUvery. 

See  24  Cent  Dig.  Fraud.  Conv.  59  462-463^. 

Where  a  bill  of  sale  was  executed  and  de- 
livered on  Saturday  night,  and  the  goods,  which 
were  23  miles  away,  were  taken  possession 
of  at  4  o'clock  on  the  following  Sunday  morning, 
there  was  an  *'imraediate  delivery,"  within  Laws 
Mont  1872,  p.  394,  §  15,  making  a  sale,  unac- 
companied by  a  change  of  possession,  conclusive 
evidence  of  fraud  against  the  creditors  of  the 
vendor.— Kleinschmidt  v.  McAndrews,  117  U. 
S.  282,  6  S.  Ct.  761,  29  L.  Ed.  905,  reversing 
judgment  4  Mont.  8,  5  Pac.  281. 

(J)  KNOWLEDGE  AND   INTENT  OF 

GRANTEE. 

^3=>156.  Knowledge  or  aotnal  notiee* 

6ee  24  Cent  Dig.  Fraud.  Conv.  iS  495,  496. 

Assuming  that,  under  the  statutes  of  Da- 
kota territory  relating  to  fraudulent  conveyanc- 
es (Comp.  Laws,  §§  4654-4657),  an  innocent 
purchaser  might  obtain  a  good  title  without  re- 
gard to  the  seller's  intent  yet,  under  the  pro- 
visions relating  to  notice  (sections  4741-4743), 
the  purchaser  is  chargeable  with  knowledge  of 
a  fraudulent  intent  on  the  part  of  the  seller,  if 
he  had  actual  knowledge  of  circumstances  suffi- 
cient to  put  him,  as  a  prudent  man,  upon  in- 
quiry in  regard  thereto. — Shauer  v.  Alterton, 
151  U.  S.  607, 14  S.  Ct  442,  38  L.  Ed.  286. 

^=s>159.   Operation  and  effeet  of  knowl- 
edge or  notice. 

See  24  Cent  Dig.  Fraud.  Conv.  99  606-509,  511.  616,  616. 

In  Oregon  a  transfer  of  property  by  an  in- 
solvent debtor  for  the  bona  fide  purpose  of  sat- 
isfying a  debt  equal  or  greater  in  amount  than 
the  value  of  the  property  is  not  constructively 
Traudulent  as  to  other  creditors,  even  though 
the  grantee  is  aware  of  the  insolvency.— Craw- 
ford V.  Neal,  144  U.  S.  585,  12  S.  Gt  759,  36 
L.  Ed.  552. 

n.  RIGHTS  AND  UABIUTIES  OF 
PARTIES  AND  PURCHASERS. 

Removal  of  doud  on  title,  see  Quieting  Title, 
^»7. 

(A)  ORIGINAL  PARTIES. 

«3»173.  Mvtnal  rishts  and  liabilities  of 
parties. 

See  24  Cent.  Dig.  Fraud.  Conv.  Sfi  630,  681,  533-548. 

^=»176.  — »  Enforoement    of    exeevtory 
eontraot. 

See  24  Cent  Dig.  Fraud.  Conv.  SI  637-641;  44  Cent 
Dig.  Spec.  Perf.  S  17S. 

It  being  presumed,  from  the  circumstances 
<ft  the  case,  that  a  conveyance  was  made  for 
pie  purpose  of  defrauding  ilie  grantor's  cred- 
itors, and  such  fraudulent  intent  appearing 
from  the  testimony  of  witn'esses.  who  further 
testified  to  an  agreement  that  the  property 
should  be  reconveyed  to  the  grantor  when  he 
received  a  discharge  in  bankruptcy,  such  recon- 


veyance cannot  be  enforced  in  equity  after  the 
accomplishment  of  the  fraud.— Dent  v.  Fergu- 
son, 132  U.  S.  60,  10  S.  Ct  13,  33  L.  Ed. 
242. 

€=»180.  Riglita  and  liabiUties  of  eran- 
teea  as  to  creditors. 

See  24  Cent  Dig.  Fraud.  Conv.  iS  654-659,  661-688, 
695. 

($=>182.  Personal    liabUities. 

See  24  Cent  Dig.  Fraud.  Conv.  fif  568-677. 

Where  the  action  of  the  transferees  amount- 
ed to  fraudulent  conversion,  it  was  proper  to 
charge  that  they  were  liable,  not  only  for  their 
collections  on'  bills  receivable,  but  also  for  the 
value  of  those  remaining  in  their  hands,  to  an 
amount  equal  to  plaintiffs'*  claim.— Klein  v. 
Hoffheimer,  132  U.  S.  367,  10  S.  Ct  130,  33  L. 
Ed.  373. 

As  the  action  of  the  garnishees  amounted  to 
fraudulent  conversion,  it  was  proper  to  charge 
that  they  were  liable,  not  only  for  their  collec- 
tions on  bills  receivable,  but  also  for  the  value 
of  those  remaining  in  their  hands,  to  an  amount 
equal  to  plaintiffs'  claim. — Id. 

Where  it  was  alleged  that  a  garnishee  had 
received  the  transfer  of  the  property  of  debtors, 
for  the  purpojse  of  delaying  creditors,  the  court 
charged  that  if  the  jury  believed  plaintiffs,  had  a 
valid  claim  of  over  $11,000  against  the  debtors, 
who  were  insolvent,  and  that  the'  garnishee 
knew,  or  might  have  known,  the  fact;  and  that 
he  took  from  the  debtors  bills  receivable,  on 
which  his  firm  had  collected  nearly  $10,000,  and 
still  had  uncollected  bills,  of  value, — they  would 
find  the  garnishees  liable,  unless  they  found  that 
they  were  in  fact  and  in  good  faith  creditors  of 
the  attached  debtor  in  the  full  sum  claimed; 
and  that  the  dealings  of  the  garnishee  at  the 
time  of  the  transfer  were  fair  and  honest,  and 
had  with  the  single  purpose  4lf  obtaining  satis- 
faction of  the  debt  ox  his  firm ;  and  that  he  re- 
ceived therefor  no  more  than  was  reasonably 
worth  the  amount  of  the  debt  Heldy  that  there 
was  no  error  in  the  instruction. — Id. 

Where  property  is  conveyed  to  a  wife  in 
fraud  of  her  husband's  creditors,  a  judgment  in 
personam  against  her  for  rents,  issues,  and  i>rof- 
its,  and  the  use  and  occupation  of  the  premises, 
is  erroneous.— Clark  v.  Beecher,  154  U.  S.  631, 
14  S.  Ct  1184,  24  L.  Ed.  705. 

The  liability  of  a  creditor  to  whom  goods 
were  delivered  by  a  debtor  in  fraud  of  other 
creditors  is  not  affected  by  judicial  proceedings 
thereafter  taken  in  another  state,  to  which  the 
goods  have  since  .been  carried,  whereby  the  cred- 
itor attaches  the  goods  as  property  of  the  debtor. 
Judgment  57  N.  E.  337»  176  Mass.  48,  affirmed. 
—Rothschild  v.  Knight,  22  S.  Ct  391,  184  tJ. 
S.  334,  46  L.  Ed.  573. 
• 

CB)  PURCHASERS  FROBf  GRANTOR. 

[No  paragraphs  or  references  in  this  Digest    But 
see  24  Cent.  Dig.  Fraud.  Conv.  88  698-604.] 

(C)  PURCHASERS  FROM  GRANTEE  IN 

GENERAL. 

[No  paragraphs  or  references  in  this  Digest    But 
see  24  Cent.  Dig.  Fraud.  Conv.  88  006-610.] 

(D)  BONA  FIDE  PURCHASERS  FROM 

GRANTEE. 

^=s>197.  Mortsasees  and  pledsees. 

See  24  Cent  Dig.  Fraud.  Conv.  I  <ttt. 

An  insolvent  gave  certain  goods  in  payment 
of  a  debt  to  a  creditor,  who  pledged  them  as  se- 
curity for  a  loan  of  $15,000,  consisting  of  $5,- 
000  cash,  and  two  notes  of  like  amount.  An  ac- 
tion by  other  creditors  of  the  insolvent  to  have 
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the  pledge  set  aside,  as  orisinally  brought,  at- 1 
tacked  the  reality  of  the  pledge  only.  Before  it 
was  amended  so  as  to  charge  fraud  the  two 
notes  given  by  the  pledgee  became  due,  and  he 
paid  them.  Beld  that,  no  personal  wrong  hav- 
ing been  charged  against  him,  he  was  not  bound 
to  let  his  paper  go  to  protest,  though  it  may 
have  appeared  that  the  transfer  from  insolvent 
to  the  pledgor  was  in  fraud  of  creditors.— Frei- 
burg v.  Dreyfus,  135  U.  S.  478,  10  S.  Ct.  716, 
34  L.  Ed.  206,  affirming  Weiler  v.  Same  (C.  C.) 
26  F.  824. 


III. 


:H/.i>ini 


S    OF   CBEDITORS  AND 
PURCHASEBS. 

Practice  in  federal,  courts,  see  Courts,  ^s>335. 

(A)  PERSONS  ENTITLED  TO  ASSERT 
INVALIDITY. 

[No  parHgraphs  or  roferences  in  this  Dlxest.    But 
see  24  Cent.  Dig.  Fraud.  Conv.  IS  «24-667.] 

(B)  REMEDIES  ON  GROUND  OP  NULLITY 

OF  TRANSFER. 

^s>228.  Itevy  of  attaduneiit. 

See  2i  Cent.  Dig.   Fraud.  Codt.  SI  666-067. 

The  owner  of  land  conveyed  it  to  his  nephew 
for  the  purpose  of  defrauding  creditors,  and  it 
was  afterwards  conveyed  to  one  I.  without  con- 
sideration. I.  executed  a  mortgage  on  the  land 
to  secure  a  loan,  which  was  afterwards  foreclos- 
ed, and  the  land  was  purchased  by  the  mortga- 
gee. Shortly  after  the  original  owner  had  con- 
veyed the  land,  a  creditor,  whom  the  conveyance 
was  intended  to  defraud,  attached  it,  and  in  the 
action  judgment  was  rendered  for  the  amount  of 
the  debt,  and  foreclosure  of  the  attachment  lien, 
which  was  had,  and  the  land  was  purchased  by 
the  attaching  creditor.  This  was  after  the  con- 
veyance to  I.,  and  the  execution  of  the  mortgage 
by  him.  Held  that,  as  the  laws  of  Texas  de- 
clare conveyances  in  fraud  of  creditors  abso- 
lutely void,  there  was  nothing  to  affect  the 
creditor's  right  to  attach  the  land  as  he  did, 
and  title  thereto  vests  in  him  under  the  attach- 
ment sale ;  for  I.'s  mortga^gee,  having  purchased 
the  land  pendente  lite,  took  it  subject  to  the 
attachment  lien.— Thompson  v.  Baker,  141  U.  ». 
648,  12  S.  Gt.  89,  35  L.  Ed.  889. 

(C)  RIGHT  OF  ACTION  TO  SET  ASIDE 

TRANSFER,  AND  DEFENSES. 

Restraining  proceedings  in  state  courts  by  bank- 
ruptcy, court,  see  Bankruptcy,  ^»217. 

Right  of  assignee  in  bankruptcy,  see  Bankrupt- 
cy, «=»279. 


Defenses. 

See  24  Cent.  Dig.  Fraud.  Conv.  88  689-691. 

The  cutting  pendente  lite  by  the  grantee 
in  a  fraudulent  deed  of  the  timber  valuable 
for  turpentine  purposes  on  a  part  of  the  land 
does  not  defeat  the  jurisdiction  of  equity  to 
cancel  the  deed  as  a  cloud  on  title.  Decree, 
Ashburn  v.  Graves  (1907)  149  F.  968,  79  C.  O. 
A.  478,  reversed.— Graves  v.  Ashburn,  30  S.  Ct. 
108,  215  U.  S.  331,  54  L.  Ed.  217. 

(D)  JURISDICTION,   LIMITATIONS.   AND 

LACHES. 

See  24  Cent.  Dig.  Fraud.  Conv.  SS  727-787. 

Limitation  of  proceeding  In  bankruptcy  to  set 
aside  conveyance,  see  Bankruptcy,  ^=s>298. 

(E)  PARTIES  AND  PROCESS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  24  Cent  Dig.  Fraud.  Conv.  SS  788-756.] 


(F)  PLEADING. 

[No  paragraphs  or  references  in  this  Digest.    Bat 
see  24  Cent.  Dig.  Fraud.  Conv.  88  756-795.] 

(G)  EVIDENCE. 

Hearsay  evidence,  see  Evidence,  ^=»317. 

^=9270.  Presiiiiiptiona    and     bwdea     of 
proof. 

See  24  Cent  Dig.  Fraud.  Conv.  SS  796.8n. 

^s»Z71,  — —  In  seneral. 

See  24  Cent.  Dig.  Fraud.  Conv.  85  796-798.  82L 

A  creditor  who  assails  a  conveyance  of  his 
debtor  for  fraud  must  show  it.  It  cannot  be 
presumed.— Allen  v.  Smith,  129  U.  S.  465,  9  S. 
Ct.  338.  32  L.  Ed.  732. 

^=>280.  —  Preferences  to  ereditora. 

See  24  Cent  Dig.  Fraud.  Conv.  S  80S. 

Though  the  burden  of  proof  was  primarily 
on  plaintiffs  to  establish  their  allegations  of 
fraud  and  collusion  in  the  transfer  of  a  debtor's 
property  to  a  garnishee,  yet,  after  the  gar- 
nishee's testimony  showed  that  he  knew  the  debt- 
ors were  unable  to  pay  their  debts  when  he  took 
nearly  all  their  property  in  professed  payment 
of  his'  firm's  debt,  it  was  not  error  to  charge 
that  the  burden  was  left  on  him  to  show  the  fair- 
ness of  the  transaction  about  which  he  had  tes- 
tified, and  by  which  he  came  into  possession  of 
the  property.— Klein  v.  Hoffheimer,  132  U.  S. 
367,  10  S.  Ct.  130,  33  L.  Ed.  373. 


-^  Xnowledce    and    intent    of 
grantee. 

See  24  Cent.  Dig.  Fraud.  Conv.  SS  817,  818. 

Where,  in  an  action  to  set  aside  a  convey- 
ance as  in  fraud  of  creditors,  the  grantee  has 
shown  a  valuable  consideration  therefor,  the 
burden  of  showing  a  fraudulent  intent  on  the 
part  of  the  debtor,  and  knowledge  by  the  gran- 
tee, is  on  complainant. — Bamberger  v.  School- 
field,  160  U.  S.  149,  16  S.  Ct.  225,  40  L.  Ed. 
374. 

(8==>285.  Admissibility. 

See  24  Cent  Dig.  Fraud.  Conv.  SS  822-866L 

^=9291.  —  Oonsideration. 

See  24  Cent   Dig.  Fraud.  Conv.  SS  849^856. 

Where  a  merchant,  to  the  prejndioe  of  his 
creditors,  has  transferred  his  stock  of  goods  to 
his  brother  in  payment  of  an  alleged  indebted- 
ness, the  fact  that  he  failed  to  mention  any  sach 
indebtedness  in  making  a  confidential  statement 
to  a  commercial  agency  several  months  before  ia 
admissible  as  bearing  on  the  enstence  of  such 
debt,  although  the  statement  was  never  brought 
to  the  notice  of  his  creditors. — Shauer  ▼.  Alter^ 
ton,  151  U.  S.  607,  14  S.  Ct.  442,  38  L.  Ed.  286. 

^=»294.  Weisbt  and  suHleieney. 

See  24  Cent  Dig.  Fraud.  Conv.  SS  867-908. 

^=9298.  — -  Intent  of  grantor. 

See  24  Cent  Dig.  Fraud.  Conv.  SS  892-886. 

Conversations  in  which  a  judgment  debtor, 
who  has  previously  conveyed  lands  to  his  broth- 
er, expresses  strong  dislike  of  the  judgment 
creditor,  and  shows  a  disposition  to  obstruct  the 
collection  of  the  judgment,  are  not  sufficient  to 
show  fraud  on  his  own  part  in  making  the  con- 
veyance.—Gottlieb  V.  Thatcher,  161  U.  S.  271, 
14  S.  Ct  319,  38  L.  Ed.  157. 


—  Natnre    and 
of  transaction. 

See  24  Cent  Dig.  Fraud.  Con^.  SS  878-890. 

Plaintiffs,  judgment  creditors  of  an  insol- 
vent, alleged  that  he  conspired  with  his  son-is* 
law,  S.,  to  save  a  valuable  part  of  his  property 
from  his  creditors;  that,  in  pursuance  of  that 
design,  S.  brought  suit  against  the  insolvent  for 
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serTices  never  performed,  being  in  fact  indebted 
to  the  insolvent,  and  attached  the  latter's  prop- 
erty; that  he  bought  in  for  an  inadequate^  sum 
land  of  the  insolvent  levied  on  by  other  creditors, 
^hich  the  insolvent  did  not  redeem;  that  the 
insolvent  appeared  in  S/s  suit  and  made  a  pre- 
tended answer,  but  did  not  plead  limitation,  as 
htf  could  have  done,  to  a  large  part  of  the  de- 
mand; that  S.  bought  in  the  property  sold  on 
his  judgment  for  an  inadequate  sum.  S.  an- 
swered, denying  fraud,  and  averring  that  his  suit 
was  vigorously  contested  by  the  insolvent; 
that  he  was  justly  entitled  to  the  amount  of  the 
judgment ;  and  that  the  lands  he  bought  in  were 
subject  to  mortgages.  The  insolvent's  heirs  and 
administrator  also  answered  to  a  similar  effect 
The  pleadings  were  all  sworn  to.  S.'s  judgment, 
which  was  in  evidence,  showed  that  his  com- 
plaint was  sworn  to,  and  accompanied  by  an  ac- 
count; that  the  insolvent  made  a  general  de- 
nial; and  that  the  case  was  tried  to  a  jury, 
which  found  for  S.  Held,  that  plaintiffs*  proof 
was  insufficient.  They  could  not  argue  anything 
from  the  insolvent's  failure  to  plead  limitation. 
-Allen  V.  Smith,  129  U.  S.  465,  9  S.  Ct.  838, 
32  L.  Ed.  732. 

In  a  creditors'  suit  to  set  aside  certain  al- 
leged fraudulent  conveyances  of  real  estate  by 
the  debtor  to  his  sisters,  a  decree  dismissing  the 
Dill  held  proper,  where  every  inference  that 
might  be  drawn  from  the  near  relationship  of 
the  parties  to  the  alleged  fraudulent  conveyance 
was  rebutted  by  positive  evidence  of  the  un- 
friendly relations  at  the  time  the  deed  was 
made.  Decree,  23  App.  D.  C.  389.  affirmed.— 
White  V.  Glover,  26  S.  Ct.  749,  199  U.  S.  602, 
50  L.  Ed.  328. 

^s»302.  — -  Good  faith  of  purchaser. 

See  24  Cent.  Dig.  Fraud.  Cksav.  8  908. 

An  insolvent  gave  certain  goods  in  payment 
of  a  debt  to  a  creditor,  who  pledged  them  as  se- 
curity for  a  loan  of  $15,000.  In  a  suit  by  oth- 
er creditors  of  Insolvent  to  have  the  pledge  set 
aside,  it  appeared  that  the  pledgee  had  no  other 
security;  that  he  had  the  means  to  make  such  a 
loan,  though  he  had  never  made  one  so  large 
before;  that  he  had  loaned  to  the  pledgor  be- 
fore; that  his  relations  with  him  were  such  as 
to  justify  him  in  making  the  loan ;  that  he  had 
no  knowledge  of  whence  the  goods  were  obtain- 
ed; that  there  were  no  such  circumstances  as 
would  arouse  suspicion  in  the  mind  of  a  reason- 
ably prudent  man.  Held,  that  the  pledgee  re- 
ceived the  goods  in  good  faith,  and  his  title 
should  be  protected. — Freiburg  v.  Dreyfus,  135 
tr.  S.  478,  10  S.  Ct.  716,  34  L.  Ed.  206,  affirm- 
ing Weiler  v.  Same  (C.C.)  26  F.  824. 

• 

(H)  DISCOVERY,  INJUNCTION,  AND 

RECEIVER. 

^s>304.  Injunction. 

See  24  Cent.  Dig.  Fraud.  Conv.  fS  910-916. 

The  cutting  pendente  lite  by  the  grantee 
in  a  fraudulent  deed  of  the  timber  valuable  for 
turpentine  purposes  on  a  part  of  the  land 
does  not  defeat  the  jurisdiction  of  equity  to 
enjoin  further  cutting.  Decree,  Ashburn  v. 
Graves  (1907)  149  F.  968,  79  C.  C.  A.  478, 
reversed.— Graves  v.  Ashburn,  30  S.  Ct.  108, 
215  U.  S.  331,  54  L.  Ed.  217. 

(I)  TRIAL. 

^=:»308.   Questions  for  jnry. 

See   24   Cent    Dig.    Fraud.   Conv.   IS   923-940. 

A  statutory  rule  making  the  question  of 
fraud  or  good  faith  a  question  for  the  jury  does 
not  prevent  the  court  from  giving  a  peremptory 
instruction  when  the  evidence  is  substantially 
all  one  way.— People's  Savings  Rank  v.  Bates 
7  S.  Ct.  679,  120  U.  S.  556,  30  L.  Ed.  754.      ' 


Though  the  testimony  of  creditors  of  an 
insolvent  secured  by  a  fraudulent  deed  of  trust 
was  positive  and  uncontradicted  that  they  ac- 
cepted the  security,  whiqh  was  necessary  un- 
der the  laws  of  the  state  where  the  deed  was 
executed  to  give  it  validity  it  was  proper  to 
submit  that  question  to  the  jury,  since  the  wit- 
nesses were  not  disinterested,  and  the  jury 
might  have  found  that  they  had  knowledge  of 
the  fraud  at  the  time  they  accepted.  Judgment, 
76  F.  350,  21  C.  C.  A.  390,  affirmed.— Sonnen- 
theil  V.  Christian  Moerlein  Brewing  Co.,  19  S. 
Ct.  233,  172  U.  S.  401,  48  L.  Ed.  492. 

Where  there  was  evidence  that  fraudulent 
acts  of  an  insolvent  firm  were  currently  known 
in  the  place  where  it  was  located,  prior  to  its 
failure,  it  was  not  error  to  submit  to  the  jury 
the  question  as  to  wheth^  creditors  located 
there,  and  preferred  in  a  trust  deed,  had  knowl- 
edge of  the  fraud  before  accepting  it,  though 
there  was  no  direct  iproof  of  Knowledge  or  of 
facts  putting  them  on  inquiry .*-Id. 

Proof  that  the  agent  of  the  mortgagees  of 
chattels  was  a  lawyer  of  long  standing  and 
considerable  practice,  and  that  a  debt  to  him- 
self which  had  been  already  partially  paid  was 
secured,  by  the  mortgage,  and  that  he  was  the 
son-in-law  of  the  head  of  the  firm  which  ^ave 
the  mortgage,  and  who  had  previously  given 
deeds  to  members  of  his  family^  one  of  them 
being  to  the  lawyer's  wife,  which  deeds  had 
been  long  withheld  from  record,  and  that  the 
mortgagors  were  merchants,  constantly  buying 
and  replenishing  their  stock,  and  standins[  in 
need  of  credit,  is  sufficient  to  go  to  the  jury 
on  the  question  of  his  connection  with  the 
scheme  of  the  mortgagors  to  execute  the  mort- 
gage for  the  purpose  of  defrauding  their  unse- 
cured creditors.  Judgment,  60  P.  534,  8  Okl. 
239,  affirmed.— Browning  v.  De  Ford,  20  S.  Ct. 
876,  178  U.  S.  196,  44  L.  Ed.  1033. 

An  assignment,  as  security  for  a  debt  of 
a  cause  of  action  foe  damages  under  an  in- 
demnity bond,  does  not  as  a  matter  of  law 
hinder,  delav,  or  defraud  creditors  because  of  a 
reservation  in  favor  of  the  assignor  of  any  sur- 
plus remaining  after  paying  the  debt,  by  an 
agreement  between  the  parties,  not  disclosed 
in  the  assignment  itself,  and  not  filed,  as  was 
such  assignment,  with  the  clerk  of  the  court 
in  which  the  action  was  pending.— (1911)  Meril- 
lat  V.  Hensey.  31  S.  Ct  575,  221  U.  S.  333, 
55  L.  Ed.  758,  36  L.  R.  A.  (N.  S.)  370,  Ann. 
Cas.  1912D,  497,  affirming  decree  (1908)  32 
App.  D.  C.  64. 

^=>309.  Instmotions. 

See  24  Cent.  Dig.  Fraud.  Conv.  S8  941,  944-958. 

There  is  no  error  in  instructing  the  jury 
that  transfers  by  failing  debtors  to  relatives 
should  be  scrutinized  with  especial  care,  when 
the  court  further  states  that  the  mere  fact  of 
relationship  is  not  a  badge  of  fraud;  that,  not- 
withstanding the  relationship,  the  law  presumes 
good  faith  and  honest  intentions;  that,  if  the 
evidence  is  evenly  balanced  on  the  question  of 
intent,  the  transfer  must  be  upheld;  and  other 
like  expressions.— Shauer  v.  Alterton,  151  U.  S. 
607,  14  S.  Ot.  442,  38  L.  Ed.  286. 

In  laying  down  the  statutory  rule  that  a  sale 
is  void  as  to  creditors  unless  accompanied  by 
immediate,  open,  visible,  and  continued  change 
of  possession,  the  court  is  not  bound  to  detail 
at  length  the  circumstances  of  the  particular 
case,  but  may  leave  it  to  the  jury  whether,  under 
all  the  evidence,  there  was  such  immediate  de- 
livery and  such  actual  change  as  was  necessary 
to  a  valid  transfer. — Id. 

^=>310.  Verdict  and  findings. 

See  24  Cent.   Dig.  Fraud.  Conv.  S§  959-961. 

A  finding  that  the  evidence  in  a  creditors* 

suit  failed  to  establish  that  a  conveyance  by  an 

i  insolvent  debtor  and  a  mortgage  executed  by  his 
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nantee  were  voluntarily  made  to  hinder  and  de- 
fay  the  complaining  creditors  in  the  collection 
of  their  debts  negatiyes  the  existence  of  fraudu- 
lent simulation,  which  was  the  controlling  issue 
in  the  suit,  although  the  court,  in  its  conclu- 
sions of  law,  announced  that  an  insolvent  debt- 
or had  the  right  to  give  a  preference,  which 
must  be  regarded  as  intended  to  be  responsive 
solely  to  other  findings  of  fiict  tending  to  es- 
tablish the  giving  of  such  a  preference.— Will  v. 
Tomabells,  80  S.  Ct  424  217  U.  8.  47,  54 
L.  Ed.  660. 

(J)  JUDGMENT  OR  DECREE  AND  EXE- 
CUTION. 


[No  paragraphs  or  references  In  this  Digest. 
see  M  Cent.  Dig.  Fraud.  Gonv.  H  9C8-M0.] 


Bat 


(K)  DISPOSITION  or  PROPERTY  OR 

PROCEEDS. 

[No  paragraphs  or  references  in  this  Digest.    Bat 
see  M  Cent  Dig.  Fraud.  Gonv.  U  Wl-wf.] 

(I4)  REVIEW. 

See  U  Cent.  Dig.  Fraud.  Conv.  U  MS-IOOS. 
Review  of  final  judgment,  see  Appeal  and  Error, 


IV.  cxanciNAii  besponsibiiiZTT. 

(No  paragraphs  or  references  In  this  Digest.   Bat 
see  24  Cent,  Dig.  Fraud.  Conv.  ||  UXM-Ktti.] 

FREEDOM  OF  THE  PRESS. 

See  Conatitatianal  Law,  ^s»90. 

FREE  LIST. 

See  Goabmis  Dntiee,  ^938. 

FREIGHT. 

See- 
Carriers,  «=s>46-201,  204-230. 
Sliipping,  <9s>49,  10l^l45. 

FRENCH  SPOLIATION  CUIMS. 

See  United  States,  «=s>101. 

FRIEND  OF  THE  COURT. 

See  AinkM  Oaring 


FRIVOLOUS  APPEAL 

See  Appeal  and  Error,  ^s»786^ 

Damages  and  penalties,  see  Costs,  ^=9259-263L 

FROGS. 

Unblocked  frogs,  assumption  of  risks,  see  Bf aster 
and  Servant,  ^=»217;  use  of  as  nei^enca^ 
see  Master  and  Servant,  ^s»105. 

FRONT-FOOT  RULL 

Denying  due  process  of  law,  see  Constitntioiial 
Law,  «=s>29a. 

FUGITIVE  FROM  JUSTICE. 

Extradition,  see  Extraditi<m,  ^=930. 
Suspending  statute  of  limitations,  see  Criminal 
Law,  «=s>163. 

FULL  FAITH  AND  CREDIT. 

See  Judgment,  ^=»828. 

Denial  as  ground  of  review  in  federal  Supreme 

Court,  see  Courts,  «S3>894<1%  13). 
Foreign  garnishment,  see  Garnishment,  ^»237. 
Foreign  Judgment,  see— 

Courts,  «s»382. 

Divorce,  e=»331. 
Foreign  probate,  see  Wills,  4=»434. 
Foreign  statute,  see  CourU,  ^s»8,  511. 
Laws   of   other  states,   actions  based  on,   see 

Courts,  ^=»8. 
Territorial  statute,  see  Territories,  4s»ll» 

FUNDS. 

See- 
Counties,  ^s»160-194. 
Municipal  Corporations,  ^»859-1000l 
States,  e=»117-168. 
Towns,  ^s»47-61. 
United  States,  ^=981-^1. 

Religious  societies,  see  Religious  Societies,  ^9 
16-20. 

FUTURE  ESTATES. 

Restrictions  against  perpetuities,  see  Perpetui- 
ties, «s»4. 

FUTURES. 

Regulations  as  denying  equal  protection  ff 
laws,  see  Constitutional  Law,  4p9240l 


fiee  Gemlngt 


GAMBLINQ. 


GAME. 


Scope-Note, 

[INCLUDES  wild  animals  pnrBued  for  sport  or  profit;   regulations  for  their  preserva- 
tion ;   and  nature  and  incidents  of  rights  of  taking  game. 

[For  related  matters  undar  other  topics,  saa  orosa-rafaranoas  aftar  analysis.] 

Analysis. 

3.  Private  rights  of  taking  game. 
3%.  Power  to  protect  and  regulate. 

Cross-References. 


Se«  Fish. 

Prohibition    against   possession   out   of   season, 
due  process  of  law,  see  Constitutional  Law, 


Regulations  as  to  possession  and  sale  of,  as  in- 
terfering with  commerce,  see  Commerce,  ^=9 
55. 


^=»3.  PriTata  rlshts  of  taklac  same. 

See  24  Cent.  Dig.  Game,  9  1. 

The  ownership  of  the  wild  game  within  the 
limits  of  a  state,  so  far  as  it  is  capable  of  own- 
ership, is  in  the  state  for  the  benefit  of  all  its 
people  in  common.—Geer  v.  State  of  Connecti- 
cut, 161  U.  S.  619,  16  S.  Ct  600,  40  L.  Ed.  793. 


^=:»3^.  Power   to   protect   and   regvlate* 

See  24  Cent  Dig.  Game,  8  2. 

The  police  power  residing  in  a  state  au- 
thorizes it  to  forbid  the  killing  of  game  within 
the  state  with  intention  to  procure  its  transpor- 
tation beyond  the 'state  limits.— Geer  v.  State 
of  Connecticut,  161  U.  S.  519,  16  S.  Ct  600, 
40  L.  Ed.  793. 


GAMING. 


Scope-Note. 

[INCLUDES  wagers  and  other  agreements  to  risk  money  or  other  property  on  the  re- 
sult of  a  contest  or  the  happening  of  any  uncertain  event;  nature,  requisites,  validity, 
incidents,  construction,  operation,  and  effect  of  such  agreements  in  general;  rights, 
liabilities,  and  remedies  of  the  parties;  and  unlawfully  betting,  playing  games,  keeping 
or  frequenting  houses  or  other  places  for  gaming,  as  public  offenses,  and  liability  therefor, 
dyil  and  criminal. 

[For  related  matters  under  other  topics,  see  cross -references  after  analysis.] 

Analysis. 

I.  Gambling  Contracts  and  Transactions. 

(A)  Nature  and  Validity. 

^=s>2.  What  law  governs. 

10.  Speculative  transactions  and  dealings. 

11.  In  general. 

13.. Options. 

14.  Agreements  for  payment  of  differences. 

18.  Loans  for  gambling  purposes. 

19.  Obligations  and  securities  for  gambling  considerations. 

(B)  Rights  and  Remedies  of  Parties. 

^=^35.  Brokers  in  speculative  transactions. 

36.  Rights  and  liabilities  in  general. 

37.  Margins  and  other  deposits. 

38.  Commissions. 

40.  Actions. 

44.  Jurisdiction  and  venue. 

49.  Evidence. 


This  IMseat  la  oonpiled  oa  the  Koy-Nunber  System.    For  explimatioii.  see  iMtce  Ml, 
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GAMING,  I  (A),  (B) 
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II.  Penalties  and  Forfeitures. 
III.  Criminal  Responsibility. 

(A)  Ofmnses. 

«=9  63.  Constitutional  and  statutory  provisions. 

(B)  Prosecution  and  Punishment. 

(No  paragraphs  or  references  in  this  Digest    But  see  24  Gent  Dig.  Gaming, 
H  21^-^5.] 

Cross-References. 

See  Lotteries. 


Z.  GAMBLING   OONTRAOTS  AND 
TRANSACTIONS. 

(A)  NATURE  AND  VALIDITY. 

Equal    protection    of   laws,    see   Constitutional 

Law,  ^==>240. 
Note  given  for  gambling  transaction,  see  Bills 

and  Notes,  ^=»375. 
Regulation  of  sales  on   margin^   as  denial  of 

due  process  of  law,  see  Constitutional  Law, 

^=s>2.  Wlwt  law  coTems. 

See  24  Cent.  Dig.  Gaming,  9  2. 

A  note  given  in  payment  of  margins  was 
dated  and  payable  in  New  York  City,  but  it 
did  not  appear  whether  the  original  contract 
was  executed  in  Virginia  or  New  York.  UeUd 
that,  as  the  statutes  of  both  states  made  wager- 
ing contracts  void,  it  was  immaterial  which 
statute  should  control  the  determination  of  the 
validity  of  the  original  contract. — Embrey  v. 
Jemison,  131  U.  S.  336,  9  S.  Ct  776.  33  L. 
Ed.  172. 

®=»10.  Speonlative       transactioiui      and 
dcaliiiKS. 

,    See  24  Cent.  Dig.  Gaming,  SI  19-27. 

®=:»11.  — »  In  general. 

See  24  Cent.  Dig.  Gaming,  S8  19-21.  23,  26. 

While  a  valid  contract  may  be  made  for  the 
Bale  and  future  delivery  of  goods  which  the 
vendor  does  not  own,  yet  such  a  contract,  when 
merely  disguising  an  intention  to  speculate 
in  margins  without  actual  delivery  of  the  goods, 
is  void.— Irwin  v.  WilUar,  110  U.  S.  499,  4  S. 
Ct  160,  28  u.  Ed.  225. 

^=»13.  — »  Options. 

See  24  Cent.  Dig.   Gaming,  f  24. 

Rev.  St.  111.  c.  38.  §  130,  providing  that 
"whoever  contracts  to  nave  or  give  to  himself 
or  another  the  option  to  sell  or  buy  at  a  future 
time  any  grain,"  etc..  shall  be  fined,  "and  all 
contracts  made  in  violation  of  this  section  shall 
be  considered  gambling  contracts  and  shall  be 
void,"  does  not  render  invalid  a  bona  fide  con- 
tract for  the  actual  future  delivery  of  grain, 
where  the  only  option  the  defendant  had  is  as 
to  the  time  of  deli  very  .—White  v.  Barber,  123 
U.  S.  392,  8  S.  Ct  221,  31  L.  Ed.  243. 

®=»14.  — ^  Agreements  for  payment  ot 
diiferenoes. 

See  24  Cent.  Dig.  Gaming,  SS  25,  26. 

In  an  action  on  a  note  defendant  pleaded 
that  plaintiff  was  a  broker  who  had  contracted 
to  purchase  for  him  "on  a  margin"  cotton  for 
future  deliver^',  that  the  notes  were  ^iven  for 
losses  sustained  by  plaintiff  in  carrying  said 
^'cotton  futures"  for  defendant,  and  that  the 
purchase  or  delivery  of  actual  cotton  was  never 
contemplated  by  either  party,  but  it  was  un- 
derstood between  them  that  settlement  was  to 
be  made  by  one  party  paying  to  the  other  the 
differejice  between  the  contract  price  and  the 
market  price  of  said  cotton  futures,  according 


to  the  fluctuations  of  the  market.  HeM,  that 
the  plea  showed  a  wagering  contract  uid  a 
demurrer  to  it  was  improperly  sustained. — Em- 
brey v.  Jemison,  131  U.  S.  336,  9  S.  Ct  776. 
33  L.  Ed.  172. 

Contracts  of  sale  that  do  not  contemplate  the 
dctual  bona  fide  delivery  of  the  property  by  the 
seller,  nor  the  payment  by  the  buyer,  but  are 
intended  to  be  ^settled  by  paying  the  difference 
in  price  at  some  future  time,  are  gambling  con- 
tracts.—Pearce  V.  Rice,  142  D.  S.  28.  12  S.  Ct 
130,  35  L.  Ed.  925. 

^=9 18.  Iioans  for  gambling  pnrpoaoa. 

See  24  Cent.  Dig.  Gaming,    IS  36-S8. 

Where  it  does  not  appear  that  plaintiff  bank 
knew  that  a  certificate  of  deposit  sued  on  was 
delivered  to  it  to  be  used  by  K.,  the  beneficiary 
named  in  it,  in  connection  with  an  attempt  to 
"corner  the  market"  in  wheat,  in  violation  of 
the  statute  of  Illinois  (1  Starr  &  C.  St  1885, 
pp.  791,  792,  §§  130,  131).  which  makes  sach 
an  attempt  an  offense,  and  declares  void  all 
contracts  to  reimburse  or  pay  any  money  know- 
ingly lent  or  advanced  at  the  time  and  place  to 
any  person  gambling,  that  statute  has  no  ap- 
plication to  the  case. — Armstrong  y.  American 
Exch.  Nat  Bank,  133  U.  S.  433.  10  S.  Ct 
450,  33  L.  Ed.  747. 

^s»10.  Obligations    and    seenritiea    for 
gambling    eonaiderationa. 

See  24  Cent.   Dig.   Gaming.  §9  39-43. 

Under  Rev.  St  111.  c.  38,  ||  130.  131.  a 
contract  to  speculate  in  the  rise  and  fall  of 
the  price  of  grain,  with  an  explicit  understand- 
ing that  the  ^ain  apparently  contracted  for  is 
not  to  be  delivered,  and  that  the  transactions 
are  to  be  closed  onlv  by  the  payment  of  the 
differences  between  the  contract  price  and  the 
market  price,  is  illegal;  and  a  transfer  of 
notes  in  payment  of  such  differences  passes  no 
title  as  between  the  immediate  parties  thereto. 
—Pearce  v.  Rice,  142  U.  S.  28,  12  S.  Ct  130. 
35  L.  Ed.  925. 

(B)  RIGHTS   AND  REMEDIES   OF  PAR- 
TIES. 

Validity  of  law  making  judgment  against  loser 
of  money  conclusive  as  against  owner  of 
gambling  house,  see  Constitutional  Law, 
46. 

^s>35.  Brokers  in   speenlatiTe   trj 
tions. 

See  24  Cent.  Dig.  Gaming,  SI  72-75. 

<d=s>36.  Bigbts     and     liabiUtles     In 

general. 

See  24  Cent.  Dig.  Gaming,  9  73. 

Under  Rev.  St  IlL  1883,  c.  38;  <  132,  wbidi 
provides  that  any  person  losing  and  paying 
money  on  a  bet  can  recover  the  amount  of  the 
winner,  a  commission  broker  on  the  Board  of 
Trade,  selling  grain  by  the  orders  of  a  prin- 
cipal, who  meets  with  a  loss  thereby,  is  not  a 
**winner"  from  his  .principal.— White  r.  Batber,* 
123  U.  S.  392,  8  8.  Ct  m,  81  Ii.  Ed.  243. 
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GARBAGE 


^s>37.  •—  Hareins  and  otber  deposits. 

8«e  24  Cent.  Dig.  Gaming,  S  74. 

Where  a  commission  merchant  sues  his  prin- 
cipal for  money  paid  in  settlement  of  contracts 
in  srain  futures  made  for  his  account,  and  de* 
fendant  pleads  that  the  contracts  were  gambling 
transactions,  and  by  way  of  counterclaim  asks 
judgment  for  sums  already  paid  thereunder, 
though  plaintiffs  action  fails  because  of  a  non- 
compliance with  rules  of  the  Board  of  Trade 
under  which  the  ct>ntracts  were  made,  yet  de- 
fendant cannot  recover  on  his  counterclaim,  for 
his  cause  of  action,  by  his  own  allegation,  is 
based  on  an  illegal  consideration. — Hlggins  v. 
McCrea,  116  U.  S.  671,  6  S:  Ct.  K7.  29  L.  Ed. 
764,  modifying  judgment  (C.  G.)  23  F.  782. 

Complainant  employed  defendant  to  sell 
grain  for  him  on  a  Board  of  Trade,  and  fur- 
nished him  with  money  in  the  summer  of  1882 
to  use  as  margins,  in  accordance  with  the  rules 
of  the  Board  of  Trade,  of  which  defendant  was 
a  member,  and  it  was  deposited  by  the  defend- 
ant in  a  bank  for  that  purpose.  Ck)mplainant. 
with  others,  sought  by  a  bill  in  equity  to  avoid 
payment  of  losses  which  ensued,  but  was  un- 
successful. In  1883  he  served  a  notice  on  de- 
fendant not  to  pay  this  money  on  the  losses. 
Defendant  was  obliged  to  pay  or  lose  his  mem- 
bership in  the  board,  according  to  its  rules. 
Held  that,  as  the  money  had  been  devoted  by 
complainant  as  well  as  defendant  for  purpose 
of  paying  damages  under  the  rules  of  the  board, 
he  had  no  claim  against  defendant  in  equity. — 
White  V.  Barber,  123  U.  S.  392,  8  S.  Ct.  221, 
31  L.  Ed.  243. 

^=938.  —  Commissioiis. 

See  24  Cent  Dig.  Gaming,  9  75. 

Where  the  plaintiff,  in  an  action  on  a  note, 
was  the  broker  who  ejected  the  purchases  of 
the  cotton  futures,  the  margins  for  which  the 
note  was  given,  he  was  privy  to  the  unlawful 
design,  and  is  not  entitled  to  recover  for  ad- 
vances made  in  forwarding  the  unlawful  trans- 
action.—Bmbrey  V.  Jemison,  131  U.  S.  336,  9 
S.  Ct.  776,  33  L.  Ed.  172. 

The  facts  that  defendant  executed  his  note 
for  the  balance  due  with  full  knowledge  of  the 
unlawful  character  of  the  original  transaction 
and  that  the  action  is  on  the  note  are  imma- 
terial, as  the  note  is  not  founded  upon  any  new 
and  independent  consideration. — Id. 

^=:»40.   Actions. 

Bee  24  Cent  Dig.  Gaming,  89  77-107. 


•—  Jnrisdiotion  and  Tenne. 

See  24  Cent  Dig.  Gaming,  |  90. 

The  Mississippi  courts  are  not  without 
jurisdiction  of  causes  of  action  arising  out  of 
gambling  transactions  in  futures  because  of  the 
provision  of  Ann.  Code  Miss.  1892,  §  2117,  that 
contracts  of  that  character  *'shall  not  be  en- 
forced by  any  court,"  since  such  statute  only 
lays  down  a  rule  of  decision. — Fauntleroy  v. 
Lum.  28  S.  Ct.  641,  210  U.  S.  230,  52  L. 
Ed.  1039. 


— »  XSTideao«« 

See  24  Cent  Dig.  Gaming,  99  100-102. 

In  an  action  by  brokers  to  recover  money 
paid  out  for  the  defendant,  the  issue  was  'as  to 
whether  the  sales. and  purchases  made  for  him 
were  gambling  contracts;  and  the  only  evi- 
dence on  that  point  was  that  of  the  defendant, 
who  said:  "I  could  not  say  that  I  had  any  un- 
derstanding on  the  subject  of  the  nature  and 
character  .of  the  Board  of  Trade  deals,  whether 
the  nroperty  was.  to  be  actually  delivered  or 
whether  it  was  to  be  settled  for."  Held,  that 
it  was  not  error  for  the  court  to  take  that  issue 
from  the  jury  on  the  ground  that  there  was  no 


evidence  to  support  it— Roundtree  y.   Smith, 
108  U.  S.  269,  2  S.  Ct.  630.  27  U  Ed.  722. 

In  an  action  by  brokers  for  services  ren- 
dered and  money  advanced  as  members  of  a 
certain  Board  of  Trade  at  the  request  of  de- 
fendant, the  latter  resisted  recovery  on  the 
ground  that  the  sales  and  purchases  made  for 
him  were  gambling  contracts  on  the  prices  of 
various  articles  of  produce.  Heldj  that  evidence 
that  a  very  large  proportion  of  all  the  contracts 
for  the  sale  of  produce  at  such  Board  of  Trade 
were  settled  by  payment  of  differences,  and  that 
nothing  else  was  expected  by  the  parties  to 
them,  was  insufficient  to  prove  tUat  the  parties 
to  the  contracts  in  question  intended  to  violate 
the  law,  where  plaintiff  testified  •  that  he  had 
no  such  understanding,  and  nothing  was  proved 
as  to  the  intention  of  the  other  parties,  and  the 
contracts  were  in  writing. — Id. 

In  an  action  by  cotton  factors  for  commis- 
sions earned  and  advances  made,  the  defense 
was  that  the  contracts  from  which  the  claims 
accrued  were  wagering  contracts;  but  the  evi- 
dence failed  to  show  that  either  plaintiffs  or  de- 
fendants 4iad  any  understanding  that  the  goods 
sold  were  not  to  be  delivered,  and  it  was  shown 
that  the  rules  of  the  cotton  exchange  at  which 
the  purchases  were  made  recognized  no  contracts 
except  for  the  purchase  and  sale  of  cotton  that 
was  to  be  actually  delivered.  Heldj  that  the 
defense  was  not  sustained  by  the  evidence.-^ 
Bibb  V.  AUen,  149  U.  S.  481,  13  S.  Ct  950,  37 
L.  Ed.  819. 

A  presumption  of  an  intent  to  make  a 
gaming  contract  under  the  guise  of  a  sale  of 
stock  for  future  delivery  does  not  arise  from 
the  mere  fact  that  the  seller  did  not  at  the 
time  own  the  stock.  Decree,  96  F.  648,  38  C. 
C.  A.  473,  reversed.— Clews  v.  Jamiesoh,  21  S. 
Ct  845,  182  U.  S.  461,  45  L.  Ed.  H83. 

A  direction  to  a  broker  to  sell  certain  stodc 
'*for  the  account"  presumes  the  intention  to  de- 
liver the  stock,  where  the  sale  is  made  for  fu- 
ture delivery  on  the  last  day  of  the  month, 
though  the  seller  does  not  at  the  time  own  any 
stock,  but  the  rules  of  the  exchange  on  which 
the  sale  is  made,  as  well  as  the  law  of  the  state, 
make  any  fictitious  sale  illegal.— Id. 

n.   PXSKAIiTIES  AND   FOBFEITUBES. 

See  24  Cent.  Dig.  Gaming,  99  108-118. 

Due  process  of  law,  see   Constitutional  Law, 
^<8=s>258,   303. 

m.  osnmrAii  ^iesponsibiutt. 

(A)  OFFENSES. 


^s>63.  Oonstltation»I       and       statutory 
provisions. 

See  24  Cent  Dig.  Gaming,  9  120. 

Laws  28th  Leg.  p.  68,  c.  50,  f  1,  which 
prohibits  engaging  or  assisting  in  pool  selling, 
under  a  certain  penalty,  and  section  2  of  which 
prohibits  buying,  pooling,  or  wagering  any- 
thing under  a  different  penalty,  is  not  open  to 
the  objection  of  providing  different  punishments 
for  the  same  offense,  for  section  1  refers  solely 
to  engaging  in  the  business,  and  rightfully  im- 
poses a  heavier  penalty  therefor,  while  section 
2  refers  to  the  individual  better.  Judgment.  Ex 
parte  Hernan,  77  S.  W.  225,  45  Tex.  Cr.  R. 
343,  aflSrmed.— Hernan  v.  State  of  Texas,  25 
S.  Ct  800,  198  U.  S.  679,  49  L.  Ed.  1171. 

(B)  PROSECUTION  AND  PUNISHMENT. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  24  Cent  Dig.  Gaming,  99  218-306.] 

GARBAGE. 

Regulating   removal    due  process  of  law,   see 
Constitutional  Law,  ^=:>278. 
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,     GARNISHMENT. 

Scope-Note, 

[INCLUDES  subjection  of  property  of  defendants  in  civil  actions,  In  possession  of  third 
persons,  or  of  debts  owing  to  such  defendants,  to  payment  of  judgments  recovered  against 
them  therein,  by  process  of  garnishment,  trustee  process,  factorizing,  etc ;  nature  and  scope 
of  the  remedy  in  general ;  in  what  cases  and  to  and  against  whom  it  is  allowed,  who  may 
be  charged  as  garnishees,  trustees,  factors,  etc.,  and  what  property  or  credits  may  be 
reached ;  grounds  of  garnishment  and  Jurisdiction  over  and  proceedings  to  obtain  garnish- 
ments ;  issuance,  requisites,  and  validity  of  writs  or  summonses  or  notices  of  garnishment* 
trustee  process,  etc.,  and  amendment  thereof;  service  of  writs,  summonses,  etc.,  and  re- 
turn thereof,  and  lien  acquired  by  garnishment ;  quashing,  vacating,  or  setting  aside  writs, 
etc.,  and  dissolution  thereof  or  discharge  therefrom  on  giving  security;  claims  of  third 
persons  to  subject-matter  of  garnishment.  Interventions,  and  trials  of  such  claims;  liabili- 
ties of  garnishees,  trustees,  etc. ;  proceedings  to  determine  such  liabilities,  Judgment  there- 
in, and  enforcement  of  Judgments ;  application  of  proceeds ;  liabilities  on  and  aif(»cement 
of  securities  given  to  obtain,  dissolve,  discharge,  etc.,  garnishments ;  and  liabilities  of  per- 
sons other  than  officers  for  wrongful  procuring,  issuance,  service,  etc.,  of  garnishments 

[For  related  matters  under  other  topics,  see  cross-references  after  analysis^ 

Analysis. 
I.  Nature  and  Grounds. 
(d==>ll.  Persons  entitled. 

II.  Persons  and  Property  Subject  to  Garnishment. 

^=»44.  Judgments. 

III.  Proceedings  to  Procure. 

^=»76.  Jurisdiction  of  person  of  garnishee. 

78.  Nonresidents  and  foreign  corporations. 

79.  Jurisdiction  of  property  or  other  subject-matter  of  garnishment. 
81.  Situs  of  property  or  indebtedness. 

IV.  Writ  or  Sununons  and  Notice,  Service,  and  Return. 

V.  Lien  of  Garnishment  and  Liability  of  Garnishee. 

[No  paragraphs  or  references  in  this  Digest.    But  see  24  Cent.  Dig.  Gain. 
§§  214-237.] 

VI.  Proceedings  to  Support  or  Enforce. 

«=5>122.  Grounds  of  objection  and  defenses  by  garnishee. 

130.  Set-oflF  or  counterclaim  by  garnishee. 

138.  Answer  or  disclosure  of  garnishee. 

148.  Conclusiveness  and  effect  in  general. 

168.  Traverse  of  answer  and  issues  thereon. 

VII.  Quashing,  Vacating,  Dissolution,  or  Abandonment. 

[No  paragraphs  or  references  In  this  Digest.    But  see  24  Cent.  Dig.  Gam. 
§§  380^92.] 

VIII.  Claims  by  Third  Persons. 

[No  paragraphs  or  references  In  this  Digest    But  see  24  Gent  Dig.  Gam. 
<§  393-122.] 

IX.  Operation  and  Effect  of  Garnishment,  Judgment,  or  Payment 

^=>  229.  Effect  of  garnishment  as  between  defendant  and  garnishee. 
231.  Other  actions  and  proceedings  against  garnishee. 

234.  Effect  of  judgment  against  garnishee  and  payment  or  other  sat- 

isfaction thereof. 

235.  In  general. 

237.  Foreign  judgment. 

X.  Liabilities  on  Bonds  or  Undertakings. 

[No  paragraphs  or  references  in  this  Digest    Bat  see  24  Cent.  Dig.  Gam. 
455-469.] 


XI.  Wrongful  Garnishment. 

[No  paragraphs  or  references  in  this  Digest    But  see  24  Gent  Dig.  Gara 
n  470^75.] 
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Cross-References, 


See  Attachment. 

Appellate    jurisdiction    of    federal    court,    see 

Courts,  ^s>385(4). 
Appointment  of  receiver  subsequent  to  garnish- 


ment of  bank  affecting  garnishment,  see  Banks 
and  Banking,  ^=:>77. 
Due  process  of  law,   see  Constitutional  Law, 
^312. 


I.   NATXTBE  AND  GBOUNDS. 

^=>11.   Persons  entitled. 

See  24  Cent  Dig.  Garn.  §  18. 

Plaintiff,  having  obtained  a  money  judg- 
ment against  -a  city  in  the  federal  circuit  court 
of  Louisiana,  filed  in  that  court  a  supplemental 
petition  and  interrogatories  in  accordance  with 
Code  Prac.  La.  art.  246,  par.  2,  added  by  Act 
March  30,  1839,  against  a  street  railroad  cor- 
poration, as  a  debtor  to  the  city,  praying  that  it 
be  cited  as  garnishee,  and  answer  the  interrog- 
atories, and  pay  the  pudgment.  Held,  that  the 
garnishment  proceedings  were  warranted  by 
Rev.  St.  U.  S.  §  916,  providing  that  the  party 
recovering  a  judgment  in  any  common-law  cause 
in  any  circuit  or  district  court  shall  be  entitled 
to  similar  remedies  on  the  same,  by  execution 
or  otherwise,  to  reach  the  property  of  the  judg- 
ment debtor,  as  are  now  provided  in  like  causes 
by  the  laws  of  the  state  in  which  such  court  is 
held;  such  proceedings  being  authorized  by 
laws  of  Louisiana  in  force  when  section  916--- 
formerly  section  6  of  chapter  255  of  the  act  of 
June  1.  1872  (17  Stat.  197)— was  enacted.— 
Canal  &  C  Sts.  R.  Co.  v.  PTart,  114  U.  S.  654, 
5  S.  Ct  1127,  29  L.  Ed.  226. 

n.   PERSONS    AND    PROPERTT    SUB- 
JECT TO  .GARNISHMENT. 

Garnishment  of  sums  due  foreign  carrier  as  in- 
terference with  interstate  commerce,  see  Com- 
merce,  ^=»81. 

^=>44.  Judgments. 
See  24  Cent.  Dig.  Gam.  S  90. 

A  judgment  of  a  state  court  is  foreign  to 
another  state,  and  therefore  not  subject  to  gar- 
nishment there.  Judgment,  Tourvllle  v.  Wa- 
b««h  R,  Co.,  50  S.  W.  300.  148  Mo.  614,  71 
Am.  St.  Rep.  650,  affirmed.— Wabash  R,  Co. 
V.  Tourville.  21  S.  Ct.  113,  179  U.  S.  322.  45 
U  Ed.  210. 

m.  PROCEEDINGS   TO   PROCURE. 

^=s>76.  JnHsdiotion    of    person    of    sar- 
nisliee. 

See  24  Cent.  Dig.  Oarn.  88  H8.  144. 

^=>7B,  -^  Nonresidents      and      foreisn 
eorporations. 

See  24  Cent.   Dig.   Garn.  88  26.  144;    12  Cent  Dig. 
Corp.  8  2680. 

The  temporar:^  presence  of  the  garnishee 
within  the  state  gives  a  court  of  that  state  ju- 
risdiction to  render  judgment  against  him  in 
the  garnishment  proceedings  upon  personal  serv- 
ice of  process  within  the  state,  if,  during  such 
temporary  presence  in  the  state,  the  principal 
debtor  could  have  sued  him  there  to  recover  the 
debt,  and  the  laws  of  the  state  permit  the  gar- 
nishment of  a  debtor  of  the  principal  debtor. 
Judgment.  Balk  v.  Harris,  41  S.  E.  040,  130  N. 
C.  381,  reversed.— Harris  v.  Balk.  25  S.  Ct. 
625,  198  U.  S.  215,  49  L.  Ed.  1023,  3  Ann. 
Cas.  1084. 

A  state  court  has  jurisdiction  to  render  a 
valid  judgment  in  garnishment  of  a  debt  due 
by  a  railway  company  doing  business  in  the 
state,  and  permanently  liable  there  for  service 


and  suit,  to  a  nonresident  who  was  served  by 
such  publication  as  the  statutes  of  the  state 
prescribe. — Louisville  &  N.  R.  Co.  v.  Deer.  26 
S.  Ct.  207,  200  U.  S.  176,  60  L.  Ed.  426.     . 

^=:»79.  Jnrisdietion  of  property  or  otl&er 
snbjeet-nuitter  of  carnislunent. 

See  24  Cent  Dig.  Oarn.  88  146-147. 

^=:>81.  —  Sitns  of  property  or  indebt- 
edness. 

See  24  Cent   Dig.   Gam.  88  146.   147. 

A  debt  may  be  attached  at  the  domicile  of 
the  debtor,  though  the  creditor's  domicile  is  in 
another  state.  Judgment  51  P.  1100,  58  Kan. 
818,   reversed.— Chicago,   R.   I.   &*P.   Ry.   Co. 

V.  Sturm,  19  S.  Ct  797,  174  U.  S.  710,  43  L. 
Ed.  1144. 

IV.    WRIT  OR  StTBOffONS  ANB  NOTICE. 
SERVICE,  AND  RETURN. 

See  24  Cent  Dig.  Oarn.  88  170-813. 

Due  process  of  law,  see  Constitutional  Law, 
<S=3>300. 

Review  by  supreme  court  of  decisions  of  ter- 
ritorial court  as  to  sufficiency  of  service,  see 
Courts,  «=>387(4). 

V.   UEN   OF   GARNISHMENT   AND 
UARIIiITT   OF   GARNISHEE. 

[No  paragraphs  or  references  In  this  Digest  But 
see  24  Cent  Dig.  Qam.  88  214-237.] 

VI.  PROCEEDINGS  TO  SUPPORT  OR 

ENFORCE. 

^=s>122.  Chronnds    of   objection   and    de- 
fenses by  camisliee. 

See  24  Cent  Dig.  Oarn.  88  248-261. 

^=9130.  —  Set-oif  or   eonnterolaini   by 
Carnlsbee. 

See  24  Cent.  Dig.  Garn.  88  255-269. 

A  garnishee  has  a  right  to  set  up  any  de- 
fense against  the  attachment  process  which  he 
could  have  done  against  the  debtor  in  the  prin- 
cipal action;  and  if  the  debtor  be  insolvent, 
and  owes  the  garnishee  on  a  note  not  due  for 
which  he  has  no  sufficient  security,  he  is  not 
bound  to  risk  the  loss  of  his  debt  in  answer  to 
the  garnishee  process.— Schuler  v.  Israel,  120 
U.  S.  506,  7  S.  Ct  648,  30  L.  Ed.  707,  affirming 
judgment  (C.  C.)  27  F.  861. 

The  insolvency  and  nonresidence  of  the 
principal  debtor,  to  whom  the  garnishee  is  in- 
debted in  ti  definite  amount,  and  against  whom 
he  has  a  valid  claim  for  unliquidated  damages 
for  breach  of  contract  between  them,  exist- 
ing when  the  garnishment  proceedings  were 
commenced,  is  ^ood  ground  for  the  exercise  of 
equitable  jurisdiction,  after  an  order  or  judg- 
ment at  law  declaring  the  sum  due  the  prin- 
cipal debtor  applicable  to  the  payment  of  the 
garnishing  creditor,  to  stay  the  enforcement  of 
such  order  or  judgment  until  the  unliquidated 
damages  due  the  garnishee  can  be  ascertained, 
and  set  off  against  the  amount  owing  by  him 
to  the  principal  debtor. — North  Chicago  Roll- 
ing-MUl  Co.  V.  St.  Louis  Ore  &  Steel  Co., 
152  U.  S.  506,  14  S.  Ct.  710,  38  L.  Ed.  565,  re- 


Tbis  Digest  is  compiled  on  tbe  Key-Munber  Systoat.   For  explanation,  see  pase  iii* 

Sup.Ct.Dig.— 71 


43»180 


GARNISHMENT,  VI-XI 


[8up.CtDig.— Pace  112S] 


Tersing  judgment  Olypbant  ▼.  St.  Louis  Ore  & 
Steel  Co.  (C.  C.)  39  F.  308. 

A  garnishee,  having  a  valid  claim  for  un- 
liquidated damages  against  the  principal  debt- 
or, who  was  a  nonresident  and  insolvent,  for 
breach  of  a  contract  between  them  prior  to  the 
garnishment,  brought  suit  to  restrain  enforce- 
ment of  payment  to  plaintiff  in  garnishment  of 
the  sum  due  from  him  to  the  principal  debtor 
until  such  damages  could  be  ascertained  and 
set  off.  Pending  such  suit,  plaintiff  in  garnish- 
ment assigned  his  claim  to  another.  Held,  that 
the  assignee  took  the  claim  subject  to  the  equi- 
ties of  the  garnishee. — Id. 

.  The  right  of  a  garnishee,  because  of  the 
nonresidence  and  insolvency  of  the  principal 
defendant,  to  maintain  suit  to  restrain  enforce- 
ment of  payment  to  plaintiff  in  garnishment  of 
the  sum  due  from  him  to  the  principal  defend- 
ant, until  the  ascertainment  and  set-off,  against 
such  sum,  of  his  claim  against  the  principal  de- 
fendant for  damages  arising  on  a  breach  of 
contract  between  them  prior  to  the  garnish- 
ment, is-  not  affected  by  the  restoration  of  the 
principal  defendant  to  solvency  pending  such 
suit,  if  such  restoration  is  not  pleaded  as  a  de- 
fense, even  though  shown  by  the  record. — Id. 

^=s>138.  Answer    or    disclosure    of    K«r- 
nishee. 
8m  14  Cent  Dig.  Garn.  H  266-S70.  tTS-tn. 


'— —  OonoIvslTeness  and  effeot  iii 
seneral. 

See  24  Cent.  Dig.  barn.  19  276-279. 

St  Okl.  1893,  I  4085.  providing  that  the 
answer  of  a  garnishee  *'snall  in  all  cases  be 
conclusive  of  tne  truth  of  the  facts  therein  stat- 
ed, unless  the  plaintiff  shall  within  twenty  days 
serve  upon  the  garnishee  a  notice  in  writing 
that  he  elects  to  take  issue  on  his  answer," 
means  only  that  the  answer  will  be  conclusive 
on  the  question  of  the  garnishee's  liability,  and 
a  failure  to  give  the  notice  cannot  make  it  con- 
clusive as  against  the  defendant  to  the  action. 
Judgment  49  P.  48,  5  Okl.  396,  reversed.— 
Central  Loan  &  Trust  Go.  v.  Campbell  Com- 
mission Co.,  19  S.  Ct.  346,  173  U.  S.  84,  43  L. 
Ed.  623. 

^=»158*   Traverse   of  answer  and  Issues 
thereon. 
See  24  Cent  Dig.  O&rn.  fifi  288-297. 

In  an  action  commenced  by  attachment  and 
garnishment  the  garnishee  set  up  in  his  an- 
swer a  right  in  himself  to  the  attached  prop- 
erty under  a  contract,  by  which  he  had  sold  it, 
with  certain  reservations,  to  the  defendant,  and 
thereupon  moved  to  discharge  the  attachment 
Before  this  motion  was  heard,  and  before  the 
expiration  of  the  20  days  in  wnich  the  plaintiff 
is  required  by  St.  Okl.  1893,  §  4085,  to  give 
notice  of  intention  to  traverse  the  garnishee's 
answer,  by  an  agreement  between  the  plaintiff 
and  garnishee  (who  were  the  only  parties  who 
had  then  appeared  in  the  cause)  the  garnbhee 
was  appointed  receiver  of  the  property,  to  dis- 
pose of  it  at  private  sale,  pay  himself  from  the 
proceeds  the  amount  due  under  the  son  tract  of 
sale,  and  hold  the  balance  subject  to  the  order 
of  the  court.  Heldj  that  by  this  action  of  the 
parties  and  the  court  the  garnishee  abandoned 
his  claim  to  the  property,  and  a  traverse  of  his 
answer  became  unnecessary;  so  that  the  de- 
fendant, when  he  appeared,  had  no  right  to  a 
dismissal  of  the  action  on  the  theory  that  the 
answer,  being  uncontroverted,  showed  title  and 
right  of  possession  in  the  garnishee.  Judgment 
49  P.  48,  5  Okl.  396,  reversed.— Central  Loan 
&  Trust  Co.  V.  Campbell  Commission  Co.,  19 
8.  Ct  346,  173  U.  S.  84.  43  L.  Ed.  623. 


Vn.   QUASHING,    VAOATINO,    BI8SO- 
rUTION,   OR  ABANBONMENT. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  24  Cent.  Dig.  Garn.  fS  S80-392.] 

Vm.   CLAIMS  BT  THIRD  PEBSOK8. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  24  Cent.  Dig.  Gam.  U  39S-422.] 


OPERATION    AND    EFFECT    OF 
GARNISHMENT, 

OR  PAYMENT. 


^=:»220.  Effect    of    samishiBeiftt 
tweea     defendmnt 
alsl&ee. 

See  24  Cent  Dig.  Gam.  18  4S6-444. 


and 


.— ^  Otber  actloiia  and  proeeed* 
inss  asainst  siumisl&ee. 

In  action  for  services,  to  sustain  plea  that 
portion  of  the  debt  had  been  garnished,  the  gar- 
nishment must  have  preceded  the  commence- 
ment of  the  suit  in  which  the  plea  is  made. 
Judgment,  Tourville  v.  Wabash  R.  Co.,  50  S.  W. 
300,  148  Mo.  614,  71  Am.  St.  Rep.  650,  affirmed. 
—Wabash  R.  Co.  v.  Tourville,  21  S.  Ct.  113, 1T9 
U.  S.  322.  45  L.  Bd.  210. 

The  duty  of  the  garnishee  to  give  notice  of 
the  garnishment  proceedings  to  the  principal 
debtor  is  discharged  by  pleading  the  judgment 
therein  in  bar  to  an  action  on  the  debt  while 
there  then  remained  nearly  a  year  in  which  the 
principal  debtor  might  litigate  the  question  of 
his  liability  in  the  court  which  rendered  the 
judgment.  Judgment,  Balk  v.  Harris,  41  S.  E. 
940,  130  N.  C.  381,  reversed.— Harris  v.  Balk, 
25  S.  Ct  625.  198  U.  S.  215,  49  L.  Ed.  1023, 
3  Ann.  Cas.  1084. 

^s»234«  Effect  of  Jndcuent  against  ssv* 
nisliee  and  pasrment  or  otkor 
sa'tisfaction  thereof. 

See  M  Cent.  Dig.   Gam.   ||  423-427»  4»,  441,  4R 

460-452. 


— —  In  seneral. 

See  24  Cent   Dig.  Gam.    ||  423-427.   442.   444.  447. 
460-462. 

The  consent  of  a  garnishee  to  a  judgment 
impounding  his  debt  to  the  principal  debtor 
does  not  make  the  payment  under  the  judg- 
ment voluntary,  where  he  was  absolutely  with- 
out defense,  so  as  to  prevent  him  from  pleading 
such  payment  in  bar  to  an  action  on  the  debt 
Judgment,  Balk  v.  Harris,  41  S.  E.  940,  130  N. 
C.  381,  reversed.— Harris  v.  Balk,  25  S.  Ct. 
625,  198  U.  S.  215,  49  L.  Ed.  1023,  3  Ann.  Caa. 
1084. 

^=>237«  -—  Foreicn  indgnioat. 

See  24  Cent  Dig.   Garn.  I  488. 

Jurisdiction  in  garnishment  of  a  debt  due 
from  a  railway  company  to  a  nonresident  em- 
ploy4  mav  be  acquired  so  as  to  entitle  the  judg- 
ment to  full  faith  and  credit  in  the  state  of  the 
defendant's  residence,  though  such  defendant  re- 
ceives no  other  than  extrajudicial  notice  of  the 
garnishment. — ^Baltimore  &  O.  R.  Co.  v.  Hostet- 
ter,  36  S.  Ct  476,  240  U.  S.  620,  60  L.  Ed,  829. 

X.  UABIUTIES    ON  BOHPS   OB   UN- 

BERTAKIHQ8. 

[No  paragraphs  or  references  in  this  Digest    But 
see  24  Cent.  Dig.  Garn.  ||  466-4C2.] 

XL  WRONOFUI.  QABNISHMEHT. 

[No  paragraphs  or  references  in  this  Digest    B«l 
see  24  Cent.  Dig.  Gam.  fS  470-476.] 


GAS. 

Scope-Note. 

[INGLUDBS  regulatiOD  of  the  production,  supply,  and  use  of  gas  for  Illuminating,  heat- 
ing, and  like  purposes,  obtained  either  from  natural  sources  or  by  any  process  of  manufac- 
ture, whether  under  franchises  granted  therefor  or  directly  by  municipalities ;  and  rights, 
powers,  duties,  and  liabilities  of  gas  companies  and  of  municipal  corporations  in  respect 
of  the  supply  of  gas. 

[For  related  matters  under  other  topioa,  •••  eross- references  after  analysis.] 


Analysis. 
^=s>4.  Gas  companies* 

7.  Rights  in  streets  and  other  public  places. 

14.  Charges. 

14^.  Injuries  incident  to  construction  or  operation  of  works  in  gen- 
eral. 

Cross-References, 


Change  of  mains  as  taking  property  without 
compensation,  see  Eminent  Domain,  ^s>2. 

Combination  to  control  price  of  gas,  see  Monopo- 
lies, ^=»17. 

Distnissal  of  bill  to  enjoin  enforcement  of  legis- 
lative regulations,  see  Dismissal  and  Nonsuit, 

Duty  on,  see  Customs  Duties,  ^=»41. 

Effect  of  partial  invalidity  of  statute  regulat- 
ing charges,  see  Statutes,  ^s»64. 

Elstoppei  to  question  constitutionality  of  rate 
regulations,  see  Constitutional  Law,  ^s»43. 

Gas  lands,  construction  and  operation  of  leases, 
see  Mines  and  Minerals,  ^=»72-79. 

Gas  lands,  location  and  acquisition  of  claims, 
see  Mines  and  Minerals,  ^=936. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  <d==>121,  128,  129,  134,  138. 


Jurisdiction  of  federal  court  to  restrain  enforce- 
ment of  statute  fixing  rates,  see  Courts,  ^=s» 
490. 

Natural  gas,  subject  of  interstate  commerce, 
see  Commerce,  4=:»15,  61. 

Noxious  gases,  see  Nuisance,  ^=»84,  85. 

Power  of  municipality  to  make  improvements 
in  lighting,  see  Municipal  Corporations,  ^=:> 

Prohibiting  transportation  out  of  state,  see  In- 
junction, «==>210,  2UL 

Regulation  of  gas  works  as  denying  due  process 
of  law,  see  Constitutional  Law,  ^s»2Q&. 

Regulations  constituting  taking  of  property  for 
public  use  without  just  compensation,  see 
Eminent  Domain,  ^s»2. 

Special  priYilegea,  see  Constitutional  Law,  ^==> 
205. 


^=>4.  Gas  oompaiiles. 
See  S4  Cent  Dig.  Oas.  |8  1.  S. 

^=>7.  — —  Rishts    in    streets    and    other 
pnblie  places. 

See  24  Cent  Dig.  Oas.  8  1 

An  act  incorporating  a  gaslight  company, 
with  the  right  to  make  and  vend  gas  in  a  certain 
city,  and  lay  all  necessary  pipes,  fixtures,  etc., 
in  the  streets,  does  not  authorize  it  to  lay  elec- 
tric wires,  in  disregard  of  reasonable  police  reg- 
ulations subsequentlv  adopted  by  the  city  in  re- 
spect to  the  use  of  tne  streets  for  such  purposes. 
—State  of  Missouri  v.  Murphy,  18  S.  Ct  505, 
170  U.  S.  78,  42  L.  Ed.  955. 

^s»14.   Charges. 

See  24  Cent  Dig.  Oas,  SI  10.  11. 

Any  contract  exemption  from  state  regula- 
tion of  the  price  of  gas,  contained  in  the  char- 
ter of  a  gas  company,  does  not  extend  to  the 
plants  of,  and  territory  occupied  by,  certain  oth- 
er gas  companies,  not  possessing  such  immunity 
in  their  own  rignt,  when  absorbed  by  the  for- 
mer company  under  the  general  power  of  con- 
solidation and  merger  conferred  upon  gas  com- 
panies by  Act  111.  June  5,  1897,  which  provided 
that  the  consolidated  corporation  should  be  sub- 
ject to  the  legal  obligaxions  of  the  companies 
absorbed.  Decree  (C.C.)  114  F.  384,  affirmed. 
—People's  Gaslight  &  Coke  Co.  v.  City  of  Chica- 
go, 24  S.  Ct.  5&),  194  U.  S.  1,  48  L.  Ed.  851. 

A  reduction  by  the  state  of  the  price  of  gas 
to  be  furnished  by  a  gas  company  availing  it- 
self of  the  general  power  to  absorb  its  rivals 


conferred  upon  gas  companies  by  Act  111.  June 
5,  1897,  was  not  precluded  by  the  provision  of 
section  11  of  that  act  that  such  corporation 
should  not  exceed  the  rate  it  had  been  charging 
the  year  immediately  preceding  the  acquisition 
of  the  absorbed  corporations,  since  such  provi- 
sion was  not  intended  to  fix,  and  did  not  fix  a 
rate  unalterable  by  either  party,  but  simply  a 
rate  which  the  consolidated  companies  could  not 
exceed. — Id. 

,    In  determining  the  reasonableness  of  Laws 
N.  Y.   1905,  p.  2091,  c.  736,  and  Laws  1906. 

g.  235,  c.  125,  fixing  gas  rates  in  New  York 
ity,  a  discrimination  oetween  individual  con- 
sumers and  the  city  is  not  material  to  the  in- 
quiry, if  the  total  profits  from  the  gras  supplied 
to  all  consumers  is  sufficient  to  insure  the  requi- 
site return  upon  the  property  used  by  the  gas 
company  in  its  business.  Decree  (C.  C.  1907) 
Consolidated  Gas  Co.  v.  City  of  New  York,  157 
F.  849,  reversed.— Willcox  v.  Consolidated  Gas 
Co.  of  New  York,  29  S.  Ct.  192,  212  U.  S.  19, 
53  L.  Ed.  382,  15  Ann.  Cas.  1034,  48  L.  R.  A. 
(N.  S.)  1134. 

The  valuation  of  the  franchises  of  the 
constituent  ^as  companies  as  fixed  by  them 
when  consolidating  pursuant  to  Laws  N.  Y. 
1884,  p.  448,  c.  367,  which  valuation  was  in- 
cluded in  the  total  sum  for  which  the  consoli- 
dated corporation  issued  its  stock,  must  be  ac- 
cepted by  the  courts  as  conclusive  of  such  value 
at  the  time  of  consolidation,  where  the  validity 
of  the  agreement  fixing  the  valuation  has  al- 
ways been  recognized,  and  the  stock  has  earned 
large  dividends  and  has  been  largely  dealt  in  for 
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many  ypan  on  tbe  basis  of  tlie  Talldlty  of  the 
valuation  and  of  the  stock. — Id. 

The  requirements  as  to  gas  pressure  made 
by  Laws  N.  Y.  1905,  p.  2091,  c.  736,  and  Laws 
1906,  p.  235,  c  125,  are  confiscatory,  where  to 
put  this  pressure  upon  the  mains  and  other 
service  pipes,  in  their  present  condition,  is  to 
run  a  great  risk  of  explosion  and  consequent  dis- 
aster, and  to  eliminate  such  danger  requires  an 
expenditure  of  many  millions  of  dollars  from 
which  no  return  can  be  had  at  the  rates  estab- 
lished by  those  acts. — Id. 

The  valuation  of  the  property  of  the  com- 
pany, upon  w^hich  it  is  entitled  to  a  fair  re- 
turn, must,  as  a  general  rule,  be  determined 
as  of  the  time  when  the  inquiry  is  made  re- 
garding the  reasonableness  of  rates  fixed  by 
statute,  giving  the  company  the  benefit  of  any 
increase  in  the  value  of  the  property  since  it 
was  acquired. — Id. 

No  allowance  for  the  value  of  the  good 
will  should  be  made  in  estimating  the  value  of 
the  property  of  the  company  upon  which  it 
is  entitled  to  earn  a  fair  return,  where  such 
company  is  secure  from  possible  competition. 
—Id. 

The  assessed  value  for  taxation  of  the 
franchises  furnishes  no  criterion  by  which  to 
ascertain  their  value,  where  the  taxes  are  treat- 
ed by  the  company  as  part  of  its  operating  ex- 
penses, to  be  paid  out  of  its  earnings  before  the 
net  amount  applicable  to  dividends  can  be  as- 
certained.— Id. 

Gas  rates  which  will  yield  a  return  of  6 
per  cent,  upon  the  fair  value  of  the  property 
actually  used  by  such  company  in  its  business 
are  not  confiscatory. — Id. 

There  is  no  particular  rate  of  compensation 
which  any  corporation  subject  to  legislative 
control  respecting  rates  has  the  right  to  obtain 
without  legislative  interference. — Id. 

Increase  since  consolidation  of  the  tangible 
assets  and  in  the  amount  of  gas  sup]:)lied  by  it 
does  not  justify  the  court,  in  attributing  a  pro- 
portional increase  to  the  value  of  the  fran- 
chises as  fixed  by  the  constituent  companies  at 
the  time  of  consolidation.— Id. 

The  case  must  be  a  clear  one  before  the 
courts  should  be  asked  to  interfere  by  injunc- 
tion in  advance  of  any  actual  experience  of  the 
practical  result  of  such  rates.— Id. 

A  court  of  equity  ought  not  to  interfere 
by  injunction  before  a  fair  trial  has  been  made 
of  continuing  the  business  under  such  rates, 
where  the  rates  complained  of  show  a  very 
narrow  line  of  division  between  possible  con- 
fiscation and  proper  regulation,  as  based  upon 
the  findings  as  to  the  value  of  the  property,  and 
the  division  depends  upon  variant  opinions  as 
to  value  and  upon  the  results  in  the  future  of 
operating  under  such  rates.— Id. 

A  municipality  held  not  authorized  to  limit 
its  power  by  contract  to  fix  reasonable  gas  rates 
by  I^ws  Kan.  1903,  c.  122,  <§  2,  51,  169,  176, 
empowering  first-class  cities  to  make  all  neces- 
sary contracts  and  to  ^'prescribe  and  fix"  max- 
imum gas  rates  which  shall  '*at  all  times  be 
reasonable  and  just,"  and  to  grant  franchises 
and  fix  a  reasonable  schedule  of  maximum  gas 
rates  during  the  existence  of  such  grant. — 
Wyandotte  County  Gas  Co.  v.  State  of  Kansas 
ex  reL  Marshall,  34  S.  Ct  226,  231  U.  S.  622, 
58  L.  E3d.  404,  affirming  decree  State  v.  Wyan- 
dotte County  Gas  Co.,  127  P.  639,  88  Kan. 
166. 

The  limitations  imposed  on  first-class  cities 
by  Laws  Kan.  1903,  c.  122,  §§  2,  51,  169,  176, 
impliedly  forbidding  the  contracting  away  of 
governmental  power  to  fix  gas  rates,  were  made 
applicable  to  natural  gas  by  section  170a,  pro- 
viding that  nothing  in  the  act  should  be  con- 
strued to  forbid  the  grant  of  a  franchise  for 
natural  gas,  etc— Id. 


The  going  ralne  of  a  successful  gas  company 
was  sufficiently  considered  in  determining  rea- 
sonableness of  rates  fixed  by  ordinance,  where 
valuation  was  based  on  a  plant  in  successful 
operation  and  overhead  charges  were  allowed. — 
Des  Moines  Gas  Co.  v.  City  of  Des  Moines, 
35  S.  Ct.  811,  238  U.  S.  153,  59  L.  Ed.  1244, 
modifying  decree  (D.  O.)  199  F.  204. 

The  expenses  of  taking  up  and  repladiig 
pavements  on  streets  unpaved  when  gas  mains 
were  laid  need  not  be  included  when  valuing  the 
property  of  the  gas  company  on  the  basis  of 
reproduction  in  testing  reasonableness  of  mn- 
nicipal  rates. — Id. 

Refusal  to  enjoin  municipal  gas  rates  on  de- 
termination that  return  of  6  per  cent,  on  the 
company's  property  was  not  confiscatory  will 
not  be  disturbed. — Id. 

Dismissal  of  bill  enjoining  enforcement  of 
ordinance  fixing  gas  rates  as  confiscatory  wiU  be 
without  prejudice,  where  the  effect  of  such 
rates  has  not  been  tested  by  experience. — ^Id. 

^=»14H«  Xniwies   incident   to 
tion  or  operation  of 
Senernl. 
See  ti  Cent.  Dig.  Qaa.  |  12. 

A  gaslight  company  was  empowered  to  manu- 
facture, make,  and  sell  gas  for  the  purpose  of 
lighting  a  city,  or  the  streets  thereof,  and  any 
buildings,  manufactories,  or  houses  therein,  and 
to  lay  pipes  for  that  purpose  in  any  of  the 
streets.  Held,  that  a  gas  box  in  the  sidewalk, 
furnishing  access  to  a  cock  in  the  service  pipe 
conducting  the  gas  from  the  main  to  the  house, 
was  a  part  of  the  apparatus  of  the  company, 
over  which  it  was  bound  to  exercise  proper 
care  to  prevent  injury  to  persons  on  the  side- 
walk.— Washington  Gaslight  Co.  v.  District  of 
Columbia,  161  U.  S.  316,  16  S.  Ct.  564,  40  U 
Ed.  712. 

GASOLINE. 

Injuries  from  sale  of  explosive  mixture  of  coal 
oil  and  gasoline,  see  Explosives, 


works  ia 


GENEALOGY. 

Determination  of  right  of  inheritance, 
scent  and  Distribution,  ^=s>38-47. 

GENERAL  AVERAGE 

See  Shipping,  <S=»186-195. 

GENEVA  CLAIMS. 

Vesting  in  trustee  in  bankruptcy,  see  Bankrupt 
cy,  ^=^138. 

GEOGRAPHICAL  FACTS. 

Judicial  notice  of,  see  Evidence,  ^=>10. 

GEOGRAPHICAL  NAMES. 

Subject   to   trade-mark,   see   Trade-Marks  and 
Trade-Names,  ^=^9. 

GETTYSBURG  BATTLEFIELD. 

Condemnation  for  public  use,  see  Eminent  Do- 
main, ^=»41,  53.  • 

GIFT  ENTERPRISE. 

See  Lotteries,  ^=»3. 

Discharge  of  person  convicted  of  violating  trad* 

ing    stamp    laws,    jurisdiction,    oee    Habeaa 

Corpus,  €=»27. 
Due  process   of  law,  see  Constitutional  Law, 


GIFTS. 

Scope-Note. 

[INCLUDES  YoTuntary  transfers  of  property  wl»'^hout  consideration,  whether  executed  or 
to  take  effect  on  the  death  of  the  giver,  and  acceptance  and  revocation  thereof;  nature, 
requisites,  validity,  incidents,  operation,  and  effect  of  such  transfers;  evidence  relating 
thereto ;  and  rights  and  liabilities  of  parties  thereto  as  between  themselves  and  as  to  others 
in  general. 

[For  r«lat«d  matters  und«r  other  topios,  tee  eross- references  after  analysis.] 


Analysis. 
I.  Inter  Vivos. 

«=»  35.  Validity. 

38.  Fraud,  duress,  and  undue  influence. 

46.  Evidence. 

47.  '-  Presumptions  and  burden  of  proof. 

IL  Causa  Mortis. 

'54.  Gifts  causa  mortis  distinguished  from  other  transactions. 
66.  Gifts  of  deposits  in  bank. 

CrosS'References. 


See  Guardian  and  Ward,  ^s»57. 
As  preferences  by  debtor,  see  Bankruptcy,  ^=9 
ITo. 


Between  husband  and  wife,  see  Husband  and 

Wife,  <©=>49-19%. 
Charitable  gifts,  see  Charities. 


Z.  INTER  VIVOS. 

<ds>35.  VaUdity. 

See  24  Cent  Dig.  QlfU.  91  72-74. 

^=»38.  — —  Fraud,  duress,  «ad  undue  in- 
flvencc. 

See  24  Cent.  Dig.  Gifts.  S  74. 

The  fact  tliat  a  mother,  who  has  given  to 
her  daughters,  to  whom  she  sustains  peculiarly 
close  relations,  certain  bonds,  leaves  a  writing 
declaring  that  she  made  the  gift  voluntarily, 
without  suggestion  from  any  one,  is  not  to  be 
considered  as  a  ground  for  suspicion  of  undue 
influence,  when  it  appears  that  on  a  prior  occa- 
sion a  member  of  the  family  had  made  an  un- 
founded charge  that  the  donees  had,  by  undue 
influence,  procured  the  insertion  of  certain 
legacies  in  their  father's  will. — Towson  v. 
Moore,  19  S.  Ct.  332,  173  U.  S.  17,  43  L.  Ed. 
597. 

^==>46.  Eridenoe. 

See  24  Cent.   Dig.  Qltts,  8fi  81-100;    17  Cent.  Dig. 
Parent  ACS  131. 


—  Presumptions  and  bnrden  of 
proof. 

See  24  Cent.  Dig.   Gifts,   9§  81-86;    87  Cent.   Dig. 
Parent  A  C.  I  131. 

Since  there  is  no  presumption  that  a  gift 
by  a  parent  to  a  child  with  whom  she  lives,  and 


to  whom  she  sustains  peculiarly  dose  relations, 
is  procured  by  undue  influence,  though  such 
child  thereby  obtains  a  larger  share  than  that 
received  by  the  heirs  of  another  child,  the  bur- 
den of  proof  to  show  undue  influence  is  upon 
the  party  attaclilng  the  validity  of  the  gift. — 
Towson  V.  Moore,  19  S.  Ct.  332,  173  U.  S.  17, 
43  L.  Ed.  597. 

n.   CAUSA  MORTIS. 

^=s>54.   Gifts  oansa  mortis  distinsnisl&ed 
ftom  other  transactions. 

See  24  Cent.  Dig.  Gifts,  SS  119-121. 

Delivery  of  a  certificate  of  deposit,  payable 
to  the  order  of  the  depositor,  with  an  indorse- 
ment providing  that  it  shall  not  be  payable  un- 
til after  the  donor's  death,  is  a  testamentary 
disposition,  and  will  not  pass  title  as  a  gift 
causa  mortis.— Basket  v.  Hassell,  107  U.  S.  W2, 
2  S.  Ct  415,  27  L.  Ed.  500. 

^=»66.   Gifts  of  deposits  in  bank. 

See  24  Cent.  Dig.  Gifts.  §S  135-138. 

A  certificate  of  deposit  issued  by  a  bank, 
payable  to  the  order  of  the  depositor,  may  be  the 
subject  of  a  valid  gift  causa  mortis,  by  indorse- 
ment and  delivery.— Basket  v.  Hassell,  107  U. 
S.  602,  2  S.  Ct.  415,.  27  L.  Ed.  500. 


GLASSWARE. 

See  Customs  Duties,  ^s»25. 


GOOD  FAITH. 


Se< 


Bills  and  Notes,  <S=s>331-382,  509. 

Bonds,  «=>9a-98. 

Chattel  Mortgages,  ^=:>153. 


See- 
Ejectment,  ^=»142. 
Execution,  ^=»270-272L 
Lis  Pendens,  ^=:»25. 
Mortgages,  ^=:>152-155. 
Municipal  Corporations,  e=»940-M8. 
Public  Lands,  <d=>131-133,  138. 
Specific  Performance,  ^=»87-101. 
Trade-Marks  and  Trade-Names,  ^s»22. 
Trusts,  «=»357. 
Vendor  and  Purchaser,  ^=9222-244. 
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GOODS. 

See- 
Chattel  Mortgages. 
Confusion  of  Goods. 
Sales. 

GOOD  WILL 

Siee  24  Cent.  Dig.  Qood  Will. 
See  Contracts,  ^=:»115-118. 

GOVERNMENT. 

See- 
states. 
Territories. 
United  States. 

Distribution  of  goyernmental  powers,  see  Con- 
stitutional Law,  ^=s>50-80. 

GOVERNOR. 

Extradition  of  fugitives  from  justice,  see  Ex- 
tradition, «=s>23-41. 


Federal  Jurisdiction  of  action  against,  for 
wrongful  imprisonment,  see  Courts,  ^s»414. 

Imprisonment  under  order  of  as  denial  of  due 
process  of  law,  see  Constitutional  Law, 

GRABIRONS.     . 

See  Railroads,  ^=s>254. 


GRAIN. 


See- 
Carriers,  ^=»32. 
Crops. 
Warehousemen. 


GRAIN  DOORS. 

Carriers'  liability  for  loss  of,  see  Commerce, 


GRAND   JURY. 


Scope-Note. 

[INCLUDES  bodies  of  persons  sworn  to  inquire  into  and  make  presentment  of  public 
offenses ;  nature  and  constitution  of  such  juries ;  qualifications,  selection,  summoning,  and 
compensation  of  grand  jurors;  challenges  and  objections;  organization,  powers  and  du- 
ties, and  general  conduct  of  business  of  grand  juries;  secrecy  as  to  their  proceedings; 
liabilities  of  grand  jurors  for  misconduct,  etc.;  and  liabilities  of  others  for  interfer^ice 
with  grand  juries. 

[For  related  matters  und«r  other  topics,  se«  oroas-r«far«ncas  Bftmr  analysiaj 

Analysis. 

1.  Nature  and  functions  in  generaL 

6.  Qualifications  of  jurors, 
17.  Challenge  to  panel. 
22.  Oath. 

24.  Powers  and  duties. 

25.  In  general. 

33.  Conduct  of  proceedings  in  general. 

36.  Attendance  and  examination  of  witnesses. 


Cross-References. 


See  Indictment  and  Information. 

Application  of  Constitution  to  territories,  see 
Territories,  ^=s>8. 

Conformity  to  state  practice,  see  Courts,  ^s» 
352. 

Discrimination  as  to  service  on  juries  by  rea- 
son of  race,  color,  or  condition,  see  Constitu- 
tional Law,  ^=>221. 

Due  process  of  law,   see  Constitutional  Law, 

Equal  protection  of  laws,  see  Constitutional 
Law,  (8=»221. 


Irregularities  ground  for  habeas  corpos,  see 
Habeas  Corpus,  ^s»30. 

Plea  in  abatement  raising  objection  to  grand 
juror,  see  Criminal  Law,  ^s»279. 

Presumption  as  to  performance  of  official  do- 
ty, see  Evidence,  ^s»83.  , 

Submission  of  case  to  grand  jury  as  affecting 
jeopardy,  see  Criminal  Law,  ^=:>173. 

Subpoena  duces  tecum,  see  Searches  and  Sei- 
zures, ^=:»7. 

Witnesses'  privileges,  see  Witnesses,  ^3»2d8. 


^s»l.  Nature  and  funotioiis  in  seneral. 

The  institution  of  the  grand  jury  is  of 
very  ancient  origin  in  the  history  of  England. 
It  goes  back  many  centuries.  For  a  long  period 
its  powers  were  not  cleariy  defined,  and  it 
would  seem  from  the  accounts  of  commentators 
on  the  laws  of  that  country  that  it  was  at  first 


a  body  which  not  only  arrested,  but  also  tried* 
public  offenders.  However  this  may  have  been 
in  its  origin,  it  was  at  the  time  of  the*  settle- 
ment of  this  country  an  informing  and  accusing 
tribunal  only,  witlu>ut  whose  previous  action  no 
person  charged  with  a  felony^  except  in  certain 
special  cases,  could  be  put  upon  his  triaL^£x 
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GREAT  LAKES 


parte  Bain,  7  S.  Ct.  781,  121  U.  S.  1,  30  L.  Ed. 

^=»5.  Qvaliileatioiifl  of  joTora. 

See  24  Cent.  Dig.  Or.  Jury,  SS  8-18.  15. 

Under  section  5»  Act  Cong.  March  22.  1882 
(22  Stat.  30),  which  providea  "that  in  any 
prosecution  for  bigamy,  polygamy,  or  unlawful 
cohabitation,  under  any  statute  of  the  United 
States,  it  shall  be  sufficient  cause  of  challenge  to 
any  person  drawn  or  summoned  as  a  juryman 
Or  talesman  •  ♦  ♦  that  he  believes  it  right 
for  a  man  to  have  more  than  one  living  and  un- 
divorced  wife  at  the  same  time,"  the  proceedings 
to  impanel  the  grand  jury  which  finds  an  indict- 
ment for  one  of  the  offenses  named,  under  a  stat- 
ute of  the  United  States,  against  a  person  not 
before  held  to  answer,  are  a  part  of  the  prosecu- 
tion, and  grand  jurors  are  within  the  provision ; 
and  the  Indictment  is  good,  although  persons 
drawn  and  summoned  as  grand  jurors  were  'ex- 
cluded by  the  court  from  serving  on  the  grand 
jdry,  on  being  challenged  by  the  United  States, 
for  the  cause  mentioned,  the  challenges  being 
found  true.— Clawson  v.  United  States,  114  U. 
S.  477,  5  S.  Ct.  949,  29  L.  Ed.  179,  affirming 
United  States  y.  Clawson,  4  Utah,  34,  5  Pac. 
689. 

Statutory  disqualification  of  grand  jurors 
cannot  be  regarded  as  a  mere  defect  or  im- 
perfection in  form,  within  the  meaning  of  the 
provision  of  Rev.  St  U.  S.  i  1025  [U.  S.  Comp. 
St  1901,  p.  720],  that  no  indictment  shall  be 
deemed  insufficient,  or  the  trial,  judgment,  or 
other  proceeding  thereon  be  affected  by  reason 
of  any  defect  or  imperfection  in  matter  of  form 
only,  which  shall  not  tend  to  the  prejudice  of 
the  defendant— Crowley  v.  United  States,  24 
S.  Ct  731,  194  U.  S.  461,  48  L.  Ed.  1076. 

^s»17.   Challenge  to  panel. 

See  24  Cent  Dig.  Or.  Jury,  fS  42-47,  52.. 

To  sustain  his  challenge  to  the  grand  jViry 
on  account  of  the  exclusion  of  negroes  therefrom, 
defendi^t  moved  for  a  subpoena  duces  tecum  to 
the  registrar  of  voters  and  to  the  jury  commis- 
sioners. The  court  indorsed  on  the  challenge 
the  words,  *'Filed  subject  to  argument  on  the 
face  of  papers,"  and  on  the  motions  for  sub- 
pa^nas  tne  words,  "Filed  subject  to  orders." 
Held  that,  these  indorsements  evidently  signify- 
ing merely  that  the  court  withheld  immediate 
action  on  the  challenge  and  motions,  they  consti- 
tuted no  ground  of  complaint. — Murray  v.  State 
of  Louisiana,  163  U.  S.  101, 16  S.  Ot  990, 41  L. 
Ed.  87. 

^=»22.  Oatlu 

See  24  Cent  Dig.  Or.  Jury,  I  60. 

An  objection  that  neither  in  the  indictment 
nor  in  proof  at  the  hearing  of  pleas  in  abate- 
ment did  it  affirmatively  appear  that  a  grand 
juror,  who  was  permitted  to  affirm  instead  of 
making  oath,  had  conscientious  scruples  against 
taking  an  oath,  is  without  merit,  in  view  of  the 
curative  provisions  of  Rev.  St.  S  1025,  and  in 
view  of  the  fact  that  the  mode  of  ascertaining 
the  existence  or  nonexistence  of  such  scruples 
is  committed  to  the  discretion  of  the  officer  who 
affirmed  the  juror.— Bram  v.  United  States,  18 
S.  Ct  183,  168  U.  S.  532,  42  L.  Ed.  668. 

^s»24*  Powers  and  dntiea* 

See  24  Cent  Dig.  Or.  Jury,  S8  <B-M. 


— —  Ia  ffeneraL 
See  24  Cent  Dig.  Or.  Jury,  H  C2,  62. 

The  provision  of  Act  June  14,  1880,  c.  213 
(21  Stat  198),  amending  Act  Feb.  24,  1879,  c. 
97,  I  5  (20  Stat  318,  319),  creating  the  North- 
ern judicial  district  of  Texas,  by  providing  that 
all  prosecutions  shall  be  tried  in  that  division, 


to  which  process  for  the  county  in  which  the  of- 
fenses are  committed  is  by  said  section  required 
to  be  returned,  and  that  all  writs  and  recogni- 
zances shall  be  returned  to  the  division  in  which 
the  prosecutions  are  to  be  tjciedt  does  not  affect 
the  authority  of  the  grand  jury  for  the  district 
sitting  at  any  place  at  which  the  court  is  ap- 
pointed to  be  held  to  present  indictments  for 
offenses  committed  anywhere  within  the  district. 
—Logan  V.  United  States,  144  U.  S.  263,  12  S. 
Ct  617, 36  L.  Ed.  429,  reversing  judgment  Unit- 
ed States  V.  Logan  (C.  C.)  45  F.  872. 

^=»33.  Condnot  of   proeeedinca   in   gen- 
oral. 

See  24  Cent.  Dig.  Or.  Jury,  S8  70,  71,  79,  80. 

The  absence  of  the  judge  from  the  district 
during  a  part  of  the  deliberations  of  the  grand 
jury  does  not  invalidate  the  indictment. — Bad- 
ders.v.  United  States,  36  S.  Ct  367,  240  U.  S. 
391,  60  L.  Ed.  706. 

^=»36.  Attendance   and   examination,  of 

witneaaea. 

See  M  Cent.  Dig.  Or.  Jury,  §S  75-78;    60  Cent  Dig. 
Wltn.  S  S8. 

In  summoning  witnesses  before  a  grand 
jury  It  is  sufficient  to  apprise  them  of  the 
names  of  the  parties  with  respect  to  whom  they 
will  be  called  upon  to  testify,  without  indicating 
the  nature  of  the  charge  against  such  persons. 
Order  (C.  C.)  In  re  Hale,  139  F.  496,  affirmed. 
—Hale  V.  Henkel,  26  S.  Ct  370,  201  U.  S.  43, 
50  L.  Ed.  652. 

The  examination  of  witnesses  before  a 
grand  jury  need  not  be  preceded  by  a  present- 
ment indictment,  or  other  formal  charge. — Id. 

A  corporation  which,  with  unimportant  ex- 
ceptions, refuses  to  produce  certain  books  and 
papers  before  a  grand  jury,  in  compliance  with 
Act  Vt.  Oct.  9,  1906,  p.  79,  No.  75,  cannot  urge 
the  sweeping  character  of  the  notice  to  produce 
to  invalidate  the  order  adjudging  the  corpora- 
tion guilty  of  a  contempt.  Judgment,  In  re 
Consolidated  Rendering  Co.  (Vt.  1907)  66  A. 
790,  affirmed.— Consolidated  Rendering  Co.  v. 
State  of  Vermont.  28  S.  Ct  178,  207  U.  S.  541, 
52  L.  Ed.  327,  12  Ann.  Cas.  658. 

The  grand  jury  may  summon  and  examine 
witnesses,  although  there  is  no  cause  or  specific 
charge  pending  before  it.— Wilson  v.  United 
States,  31  S.  (Jt.  538,  221  U.  S.  361,  55  L.  Ed. 
771,  Ann.  Cas.  1912D,  558. 


GRANTS. 

Se^— 
Constitutional  Law,  ^=s>25-27. 
Deeda 

Indians,  ^=»12. 

Mines  and  Minerals,  ^=:»2-46,  55. 
Monopolies,  ^=7>4  7. 

Municipal  Corporations,  ^=3»285,  679-686. 
Public  Lands. 


GRAVEL  ROADS. 

See  Turnpikes  and  Toll  Roads. 


GRAVEYARDS. 


See  Cemeteries. 


GREAT  LAKES. 

Jurisdiction  of  offenses  committed  thereon,  see 
Criminal  Law,  ^=»97. 


^^^^■"  '        .1.1.       -  <  -  <.......         ..._...        .  ,,  ,1  ■  _.        .....  ,  ^  ....  , 

Tkia  Disaat  ia  oompilad  on  the  Xay-MuBilier  Sjateaa.  For  ezplaaatloiit  aaa  pace  ill. 


GREEK  LETTER  FRATERNITIES 
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GREEK  LETTER  FRATERNITIES. 

See  Ck)llege8  and  Universities,  ^=»2. 

Due  process  of  law,  see  Constitutional  Law,  ^=» 

274. 
Eqaal    protection   of    laws,    see   Constitutional 

Law,  ^=5>211.  ' 

Privileges  and  immunities  of  citizens,  see  Con- 

stitutional  Law,  ^s»206. 

GREENBACKS. 

Power  to  issue,  see  United  States,  ^=»00. 


GROSS  EARNINGS  TAX. 

See- 
Commerce,  ^=3>70,  72. 
Constitutional  Law,  ^=>46,  229,  284. 
Courts,  ^=s>363. 
Statutes,  ^=s>64. 
Taxation,  ^s>46,  47. 


GROSS  RECEIPTS. 

Tax  as  interference  with  commerce^  see  Com- 
merce, ^=»74. 

GROUND  RENTS. 

See  24  Cent  Dig.  Or.  Rents. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^=»175. 

Rents  reserved  in  leases,  see  Landlord  and  Ten- 
ant, «=»198-248. 

GUANO  ISLANDS. 

Jurisdiction  of  offenses  committed  thereon. 

Criminal  Law,  ^»97. 
Part  of  United  States,  see  United  States, 
Power  of  Congress  to  legislative  in  respect  to, 

see  United  States,  ^=3»22. 
^ight  to  dower  in  islands  discovered  by  husband, 

see  Dower,  ^=>10. 
Right  to  remove  guano  as  license,  see  Mines  and 

Minerals,  ^=»6. 


GUARANTY. 

Scope-Note. 

[INCLUDES  collateral  promises  to  answer  for  the  payment  of  a  debt  or  performance  of 
a  duty  or  contract  or  other  obligation  by  another,  liable  therefor  in  the  first  instance,  in  the 
event  of  his  failure  to  pay  or  perform  the  same;  nature,  requisites,  yalidity,  incidents, 
construction,  operation,  and  effect  of  such  promises  in  general ;  and  rights,  liabilities^  and 
remedies  of  guarantors,  principal  debtors,  and  (Creditors. 

[For  related  matters  under  other  topios,  see  cross-references  after  analyaisj 


Analysis, 
I.  Requisites  and  Validity. 

6.  Offer  and  acceptance  in  general. 


II.  Construction  and  Operation. 

^=9  32.  Negotiability  and  transfer  of  guaranty. 

36.  Scope  and  extent  of  liability. 

37.  Commencement  and  duration  in  general. 

III.  Discharge  of  Guarantor. 

61.  Taking  additional  security. 


IV.  Remedies  of  Creditors. 

[No  paragraphs  or  references  in  this  Digest 
85-110.] 

V.  Rights  and  Remedies  of  Guarantor. 

[No  paragraphs  or  references  in  this  Digest 
111-117.1 

Cross-References, 


But  see  25  Cent  Dig.  Guar.  H 


But  see  25  Cent  Dig.  Guar.  H 


See- 
Indemnity. 
Principal  and  Surety. 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  ^=s>33. 

Bank  depositors  guaranty  law,  see  Banks  and 
Banking,  ^=»A ;  due  process  of  law,  see  Con- 
stitutional Law,  ^=»278;  equal  protection  of 
laws,  see  Constitutional  Law,  ^=s>240 ;  impair- 
ing obligation  of  contract,  see  Constitutional 


Law,  ^=»120;    taking  of  property  for  public 

use,  see  Eminent  Domain,  ^=»17. 
By  loan  or  trust  company,  sec  Banks  and  Bank* 

ing,  ^=»315. 
Liability  of   national   bank   as   guarantor. 

Banks  and  Banking,  ^=s>261. 
Parol  or  extrinsic  evidence,  see  ^ividence, 

404. 
Work   by   contractor  for  public  improvementi^ 

see  Municipal  Corporations*  ^;:»3G8. 
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GUARDIAN  AND  WARD 


I.  REQUISITES  AND  VALIDITY. 

^=»6.  Offer   and  aeeeptanoe  in   ceneral. 

See  26  Gent  Dig.  Ouar.  %  8. 

The  acceptance  of  a  guaranty  ior  future 
credit  to  be  given  to  a  third  person  should  be 
shown  in  order  to  charge  the  guarantor. — Da- 
vis Sewing-Mach.  Go.  v.  Richards,  115  U.  S. 
624,  6  S.  Ct.  173,  29  L.  Ed.  480. 

n.    CONSTRUCTION  AND  OPERATION. 

^=s>32.   Nesotiability     and     transfer     of 
snaranty. 

See  25  Cent.  Dig.  Guar.  I  86;    7  Cent.  Dig.  Bills 
*  N.  8  872. 

A  guaranty  indorsed  on  a  negotiable  rail- 
road bond  payable  to  bearer,  and  itself  running 
to  the  holder  of  the  bond,  is  negotiable,  and  pass- 
es with  the  bond  by  delivery. — Louisville,  N.  A. 
&  C.  R.  Co.  V.  LouisviUe  Trust  Co.,  19  S.  Ct. 
817.  174  U.  S.  552,  43  L.  Ed'.  1081,  modifying 
decree  Louisville  Trust  Co.  v.  Louisville,  N.  A. 
&  C.  R.  Co.,  75  F.  433,  22  C.  C.  A.  37a 

^=s>36.  Seope  and  extent  of  liability. 

See   25    Cent    Dig.    Guar.    8S   88-46. 

A  guaranty,  in  a  contract  for  the  erection  of 
blast  furnaces  for  an  iron  company,  that  all 
the  work  shall  be  "done  in  good,  workmanlike 
manner,  and  of  suitable  material,  and  each  part 
to  be  adequate  in  design,  strength,  capacity, 
and  workmanship  for  the  purposes  for  wnich  it 
is  intended,"  the  work  to  be  examined  hj  the 
company's  superintendent  biweekly,  and  finally 
accepted  if  to  his  satisfaction,  is  not  a  guaranty 
that  the  plant,  as  a  whole,  shall  be  adequate 
in  design,  strength,  capacity,  and  workmanship 
for  tbo  purpose  intended.— Sheffield  &  Birming- 
ham Coal,  Iron  &  Ry.  Co.  y.  Gordan,  151  U.  S. 
285,  14  S.  Ct.  343.  38  L.  Ed.  164. 

^=>37.   Commeneement  and  duration  in 
general. 

Bee  26  Cent.  Dig.  Guar.  S  46. 

Saies  of  merchandise  for  which  the  pur- 
diasen   have    not   been    called   upon   to   pay 


until  four  months  have  elapsed  are  covered, 
whether  made  on  four  months'  credit  or  not, 
by  a  bond  conditioned  that  the  purchasers  will 
pay  the  moneys  due  and  to  become  due  on  mer- 
chandise sold  and  to  be  sold  by  the  obligees 
which  the  purchasers  "have  bound  and  hereby 
bind  themselves  to  pay  for  in  four  months  after 
the  date  of  each  respectiye  purchase.*'— McGuire 
r.  Gerstley,  27  S.  Ct.  332,  204  U.  S.  489,  51 
L.  Ed.  581,  affirming  judgment  (1905)  26  App. 
D.  C.  193;  Clark  v.  Same.  27  S.  Ct.  337,  204  U. 
S.  504,  51  L.  Ed.  589,  affirming  judgment  (1905) 
26  App.  D.  C.  205. 

m.  DISGHABQE  OF   QUARANTOB^ 

^=»61.   Taking  additional  eeenrity. 

See  26  Cant  Dig.  Guar.  I  71. 

The  taking  of  additional  security  does  not 
discharge  a  guarantor  upon  a  mortgage  execut- 
ed by  her  to  secure  the  debt — (Cabrera  v.  Amer- 
ican Colonial  Bank,  29  S.  Ct  623,  214  U.  S. 
224,  53  L.  Ed.  974. 

IV.  BEMEDIES   OF  CREDITORS, 

[No  paragraphs  or  references  in  this  Digest    But 
see  26  Cent  Dig.  Guar.  f9  86-110.] 


V.   RIGHTS  AND  REMEDIES  OF 
GUARANTOR. 

[No  paragraphs  or  references  In  this  Digest    But 
see  25  Cent  Dig.  Guar.  fi|  111-117.] 


GUARANTY  INSURANCE. 

See  Insurance,  ^=s>4d0,  614. 

GUARDIAN  AO  LITEM. 

In  action  by  or  against  infant,  set  Infants* 
76-80.     '       ^ 


GUARDIAN   AND   WARD. 


Scope^Note. 

[INCLUDES  general  guardianship,  particularly  of  the  persons  and  estates  of  infants,  by 
nature  or  under  parental  or  judicial  appointment ;  rights,  powers,  duties,  and  liabilities  of 
guardians  in  res];>ect  of  the  persons  and  property  of  their  wards ;  and  legal  proceedings 
lating  thereto. 

[For  related  matters  under  other  topics,  see  cross-references  after  analysisj 


Analysis. 
L  Guardianship  in  General. 

^=»3.  What  law  governs.  , 

II.  Appointment,  Qualification,  and  Tenure  of  Guardian 
^s»23.  Resignation  and  discharge. 

III.  Custody  and  Care  of  Ward's  Person  and  Estate. 

33.  Collection  of  assets. 

40.  Sale. 

43.  Personal  property, 

46.  Mortgage  or.  pledge. 

47.  Contracts. 


TUs  Digest  Is  eompiled  on  the  Key-Nnmber  System.   For  explanation,  see  page  ill* 


GUARDIAN  AND  WABD,  I-III 
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III.  Custody  and  Care  of  Ward's  Person  and  Estate— Continued. 
^=»50.  Borrowing  money. 

53.  Investments. 
57.  Gifts. 

IV.  Sales  and  Conveyances  Under  Order  of  Court. 

<=>76.  Statutory  provisions. 
81.  Jurisdiction. 

86.  Petition  or  other  application; 

87.  Citation  or  notice. 
90.  Order  or  decree. 

92.  Special  bond  for  sale. 
94.  Sale. 

100.  Requisites  and  validity  in  general. 

104.  Ratification  and  curing  defeats. 

112.  Mortgage. 

V.  Actions. 

«=»  125.  Time  to  sue  and  limitations. 
VI.  Accounting  and  Settlement. 

VII.  Foreign  and  Ancillary  Guardianship. 

«=»170.  Actions  by  foreign  guardians. 

VIII.  Liabilities  on  Guardianship  Bonds. 

►180.  Conclusiveness  of  adjudication  against  principal. 

Cross-References. 


See  Parent  and  Child. 

Guardian  ad  litem,  see  Infants,  ^=»76-80. 
Guardianship  of  insane  persons,  see  Insane  Per- 
sons, 


ip  o 
30. 


Matters  relating  to  infants  and  their  property 
irrespective  of  guardianship,  see  Infants. 


I.   QUABDIANSHIP  IH   GENERAIi. 

» 

^=93.   WliAt  lair  sovema. 

See  26  Cent.  Dig.  Guard,  ft  W.  I  8. 

In  accounting  by  a  guardian  in  the  state  of 
his  appointment,  which  is  oth^r  than  that  of 
the  ward's  domicile,  the  propriety  of  his  invest- 
ment of  the  ward's  property  is  to  be  governed 
by  the  laws  of  the  state  of  the  ward's  domicile. 
—Lamar  v.  Micou,  114  U.  S.  218,  5  S.  Ct.  857, 
29  L.  Ed.  94. 


n.  APPOIHTBCENT*    QUALIFIOATIOH, 
AND   TENURE   OF   GUARDIAN. 

^=»23.   ReaisnatioA  amd  disoharce. 

See  26  Cent  Dig.  Guard,  ft  W.  8  77. 

The  War  of  the  Rebellion,  and  the  residence 
of  both  guardian  and  ward  in  the  enemy's  ter- 
ritory throughout  the  war,  did  not  terminate 
the  obligation  of  a  guardian  appointed  before 
the  war  in  a  state  never  within  that  territory, 
nor  discharge  him  fron;  liability  to  account  to 
the  ward  in  the  courts  of  that  state  after  the 
war.— Lamar  v.  Micou,  112  U.  S.  452,  5  S.  C?t 
221,  28  L.  Ed.  751,  reversing  (C.  "C.)  Micon  v. 
Lamar,  1  F.  14,  and  (C.  C.)  Micou  v.  Same, 
7  F.  180. 

III.   CUSTODY  AND  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

^=3»33.   Collection  of  assets. 

See  25   Cent.   Dig.   Guard.   &   W.   88  142-iei. 

A  tutrix  of  minor  children,  legally  appoint- 
ed in  Louisiana,  is  authorissed,  in  pursuance  of 
the  duty  imposed  upon  her  of  prosecuting  the 


legal  claims  of  the  children,  to  bind  them  by 
a  contract  with  an  attorney  for  the  prosecution 
of  the  daim.— Taylor  v.  Bemise,  110  U.  S.  42, 
3  S.  a.  441.  28  L.  Ed.  64.  •  o   r.^. 

Where  by  special  act  of  congress  money  is 
made  payable  to  certain  minor  children  in  Lou- 
isiana, a  payment  in  the  District  of  Columbia 
to  the  attorney  of  their  tutrix,  appointed  under 
the  laws  of  Louisiana,  is  a  valid  payment— Id. 

The  a^eptance  by  a  father,  as  guardian,  at 
the  end  of  the  tontine  period,  of  the  surrender 
value  of  a  tontine  dividend  policy  on  his  life, 
payable  to  his  child,  is  the  collection  of  a  debt 
due  in  the  alternative  at  the  option  of  the  guard- 
ian, and  neither  a  compromise  nor  a  sale,  nnder 
Rev.  Code,  i§  2065,  2106,  2110,  providing  for 
previous  approval  by  the  court— Maday  v.  Eq- 
uitable Life  Assur.  Soc.,  152  U.  8.  4§9,  14  S. 
Ct.  678,  38  L.  Ed.  528. 

The  mother  of  illegitimate  minor  chUdren, 
who  are,  by  statute,  entitled  to  inherit  from 
their  father  cannot  release  such  right  in  their 
behalf  as  their  natural  guardian.  Decree,  De 
£?^®7i5l  ^-  Korte,  41  P.  626,  7  N.  M.  (Gild.) 
678,  affirmed.— Naeelin  v.  De  Cordoba,  19  S. 
Ct.  35,  171  U.  S.  638,  43  L.  Ed.  315.     ''"''''• 

e=»40.   Sale. 

See  26  Cent  Dig.  Guard.  *  W.  88  ITS-m. 


—  Peraonal  property. 

See  25  Cent  Dig.  Guard.  *  W.  88  173,  IW-188,  HO. 
xvx. 

A  guardian  may,  without  order  of  court 
sell  personal  property  of  the  ward  in  his  pos- 
session, and  reinvest  the  proceeds.— Lamar  v. 
Micou,  112  U.  S.  452,  5  S.  Ct  221,  28  L.  Bd. 
751,  reversing  (C.  C.)  Micon  v.  Lamar.  1  F. 
14,  and  (C.  C.)  Micou  v.  Same,  7  F.  180. 
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^»45.  Mortsase  or  pledge. 

See  26  Cent  Dig.  Guard,  ft  W.  88  202-206. 

Rev.  St  111.  1874,  c.  64j  §i  26.  27,  provide 
that  mort^ges  by,  a  guardian  executed  under 
said  chapter  shall  be  foreclosed  only  upon  peti- 
tion in  the  county  court,  and  that  no  strict 
foreclosure  shall  be  made,  but  that  redemption 
shall  be  allowed  as  is  provided  by  law  in  cases 
of  sales  under  execution  upon  common-law  judg- 
ments. Held,  that  it' is  not  essential  to  the 
validity  of  the  mortgage  that  these  provisions 
should  be  embodied  therein,  as  they  could  not 
exclude  the  jurisdiction  of  the  drcnit  courts  of 
the  United  States  in  proper  cases,  and  as  the 
right  of  redemption  is  expressly  given  by  stat- 
ute—United States  Mortg.  Oo.  v.  Sperry,  138 
U.  S.  313,  11  S.  Ct.  321,  34  L.  Ed.  969,  revers- 
ing decree  (C.  C.)  26  F.  727. 

^=:>47.   Oontraets. 

See  26  Cent.  Dig.  Guard.  A  W.  88  101,  tlS-2Sl. 


See  25  Cent.  Dig.  Guard.  &  W.  88  228,  229. 

Const  lU.  art.  6, 1 18^  declares  county  courts 
to  be  courts  of  recordl  with  original  jurisdiction 
in  the  appointment  ot  guardians  and  the  settle- 
ment of  their  accounts.  Rev.  St.  111.  1874,  c. 
64,  provides  that  the  guardian  shall  have  the 
care  and  management  oz  the  estate  of  his  ward, 
and  shall  manage  it  frugally  and  without  waste, 
applying  the  income  thereof  so. far  as  mav  be 
necessaix  to  the  support  and  education  oi  his 
ward.  He  is  also  empowered  to  lease  and  sell 
the  real  estate  of  the  ward  subject  to  certain 
restrictions  and  the  approval  of  the  county 
court.  Section  24  provides  that  "he  may  by 
leave  of  the  county  court  mortgage  the  real  es- 
tate of  the  ward";  and  section  25  provides  that, 
''before  any  mortgage  shall  be  made,  the  guard- 
ian shall  petition  the  county  court  for  an  order" 
authorizing  it.  Held,  that  the  county  court  has 
jurisdiction  to  authorize  a  guardian  to  borrow 
money  to  pay  off  prior  incumbrances,  and  to  re- 
place buildings  on  the  land  of  his  ward  which 
have  been  burned.— United  States  Mortg.  Co.  v. 
Sperry,  138  U.  S.  313,  11  S.  Ct  321.  34  L.  Ed. 
969,  reversing  decree  (0.  C.)  26  F.  727. 

Where  the  guardian,  in  effecting  a  loan  on 
mortgage  for  the  benefit  of  his  ward,  with  the 
approval  of  the  court,  stipulates  that  9  per  cent, 
interest  shall  be  paid  until  the  principal  sum  is 
fully  paid,  he  thereby  binds  the  ward  to  the 
payment  of  that  rate  after  his  majority  until 
the  debt  is  paid,  though  Rev.  St  111.  c.  64,  {  24, 
provides  that  the  time  of  the  maturity  of  an  in- 
debtedness so  contracted  shall  not  be  extended 
beyond  the  minority  of  the  ward.-^Id. 

A  guardian,  having  borrowed  money  for  the 
estate  of  his  ward,  executed  a  bond  therefor 
bearing  interest  semiannually,  and  the  install- 
ments of  interest  were  evidenced  by  coupons 
attached  to  the  bond.  It  was  recited  in  the 
bond  that  it  was  not  intended  to  bind  the  guard- 
ian personally,  or  his  personal  estate,  but  only 
to  bind  him  as  guardian  of  the  estate  of  the 
minor.  Held  that  as  these  coupons  are  not 
commercial  securities  on  which  the  guardian* 
can  be  held  personally  liable,  they  do  not  bear 
interest  after  matunty,  under  Rev.  St.  111. 
1874,  p.  614,  providing  that  interest  shall  be 
allowea  on  all  moneys  after  they  become  due 
on  any  bond,  bill,  promissory  note,  or  other  in- 
strument of  writing.— Id. 

^=s>53.  InTestments. 

See  25  Cent.  Dig.  Guard,  ft  W.  88  232-241. 

A  guardian,  appointed  in  New  York  before 
the  War  of  the  Rebellion,  of  an  infant  then 
temporarily  residing  there,  but  domiciled  in 
Georgia,  sold  bank  stock  of  his  ward  in  New 
York  during  the  war,  and  there  invested  the 
proceeds  in  bonds  issued  before  the  war  bv'the 
cities  of  Mobile,  Memphis,  and  New  Orleans, 
and  in  bonds  issued  by  a  railroad  corporation 


chartered  by  the  state  of  Tennessee,  and  whose 
road  was  in  Tennessee  and  Georgia;  and  the 
railroad  bonds  were  indorsed  by  the  state  of 
Tennessee  at  the  time  of  their  issue.  Such  in- 
vestments were  authorized  by  the  laws  of  Geor- 
gia. Held,  that  if  in  so  doing  he  used  due  care 
and  prudence,  having  reeard  to  the  best  pecuni- 
ary interests  of  his  ward,  he  was  not  accounta- 
ble to  the  ward  for  loss  by  depreciation  of  the 
bonds,  although  one  object  of  the  sale  and  in- 
vestment was  to  save  the  ward's  money  from 
confiscatibn  by  the  United  States. — Lamar  v. 
Micou,  112  U.  S.  452,  5  S.  Ct  221,  28  L.  Ed. 
751,  reversing  (C.  O.)  Micon  v.  Lamar.  1  T.  14, 
and  (C.  C.)  Micou  v.  Same,  7  F.  180. 

An  investment  by  a  guardian  of  money  of 
his  ward,  during  the  War  of  the  Rebellion,  and 
while  both  guardian  and  ward  were  residing 
within  the  enemy's  territory,  in  bonds  of  the 
so-called  Confederate  States,  was  unlawful,  and 
the  guardian  is  responsible  to  tlie  ward  for  the 
sum  so  invested. — Id. 

The  guardian  of  a  minor,  appointed  in  one 
of  the  Confederate  States  before  the  Rebellion, 
is  not  chargeable  with  funds  of  his  ward  bona 
fide  invested,  during  the  Rebellion,  in  Confed- 
erate bonds,  under  state  laws  then  existing. 
Lamar  v.  Micou,  5  S.  Ct  221,  112  U.  S.  452, 
28  L.  Ed.  761,  distinguished.— Baldy  v.  Hunter, 
18  S.  Ct.  890.  171  U.  S.  388,  43  L.  Ed.  208. 

«=s>57.  Gifts. 

See  26  Cent  Dig.  Guard.  &  W.  88  261-263. 

Where  more  than  11  years  has  elapsed  after 
a  ward  has  attained  full  age  and  his  guardian 
has  settled  his  account?,  a  deed  of  gift  of  real 
estate  from  the  former  to  the  latter  is  not  af- 
fected by  Code  Ga.  f  2666,  providing  that  a 
gift  by  a  ward  to  his  guardian,  after  having 
"just  arrived  at  majority,"  shall  be  set  aside  at 
any  time  within  five  years  of  the  making,  on 
the  slightest  evidence  of  persuasion. — RsiliBton 
V.  Turpin,  129  U.  S.  663,  9  S.  Ct  420,  32  L. 
Ed.  747,  affirming  (C.  C.)  25  F.  7. 

IV.  SALES  AND  CONVSTAHOES  UK- 
DEB  OBDEB  OF  OOVBT. 

Due   process  of  law,   see  Constitutional  Law, 
278. 


^=s>76.  Statvtory  proTisions. 

Bee  25  Cent  Dig.  Guard,  ft  W.  8  S26. 

Act  Md.  1798,  c.  101,  subc.  12,  §  10,  provid- 
ing for  the  sale  of  a  ward's  estate  for  his  sup- 
?ort,  was  not  repealed  by  Act  Cong.  March  3, 
843,  c.  87,  providing  that  when  the  interest 
of  an  infant  requires  the  sale  of  his  real  es- 
tate, the  circuit  court  of  the  District  of  Colum- 
bia may  order  a  sale  thereof,  and  the  proceeds 
shall  be  invested  and  applied  for  the  benefit  of 
the  infant  as  the  court  may  judge  proper.— 
Thaw  V.  Falls,  136  U.  S.  519,  10  S.  Ct  1037, 
34  L.  Ed.  531. 

^=»81.  Jvrlsdiotion. 

See  26  Cent  Dig.  Guard,  ft  W.  88  834-836. 

Acto  Md.  1798,  c.  101,  {  10,  subc.  12,  pro- 
vides that,  upon  the  settlement  of  a  guardian's 
account  with  the  orphans'  court,  such  court 
shall  ascertain,  at  discretion,  the  sum  to  be 
annually  expended  in  the  maintenance  and  edu- 
cation of  the  orphan,  and  that  the  said  court 
may  allow  the  guardian  to  exceed  the  income 
of  the  ^tate,  and  to  make  use  of  his  principal, 
and  to  sell  part  of  the  same  under  its  order, 
"provided,  nevertheless,  that  no  part  of  the 
real  estate  shall,  on  account  of  such  mainte- 
nance or  education,  be  diminished  without  the 
approbation  of  the  court  of  chancery  or  gen- 
eral court  as  well  as  of  the  orphans'  court" 
Section  12  provides  that  "in  case  the  personal 
property  of  the  ward  snail  consist  of  specific 
articles,"  the  court  may  pass  an  order  for  the 
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Bale,  etc.  By  the  Maryland  statute  of  1785 
(chapter  80,  §  9)«  the  power  of  the  irnardian 
to  apply  the  principal  to  such  maintenance  and 
education  is  expressly  restricted  to  the  person- 
al estate  of  the  ward.  Held  that,  the  act  of 
1798  having  been  continued  in  force  in  the  Dis- 
trict of  Columbia,  the  orphans'  court  in  such 
District,  with  the  approval  of  the  circuit  court 
of  the  tJnited  States  for  such  District,  sitting 
in  equity,  has  power  under  such  act  to  order 
the  sale  of  the  real  estate  of  infant  wards  for 
their  maintenance  and  education. — ^Thaw  v. 
FaUs,  136  U.  S.  519,  10  S.  Ct.  1037,  34  L.  Ed. 
531. 

^=»86.   Petition  or  other  applieatioii. 

See  26  Cent.  Dig.  Guard,  ft  W.  99  340-344. 

It  is  no  objection  to  a  sale  of  the  real  estate 
of  infant  wards  that  the  petition  of  their  guard- 
ian, who  was  also  life  tenant,  asked  for  the  sale 
to  relieve  her  own  immediate  wants,  as  well 
as  for  the  support  of  the  wards,  as  it  will  be 
presumed  that,  in  asking  for  a  sale  for  the  sup- 
port of  the  guardian,  the  interest  of  the  latter 
in  the  land  was  rererred  to. — Thaw  v.  Falls, 
136  U.  S.  519,  10  S.  Ct.  1037,  34  L.  Bd.  531. 

^=»87.   Citation  or  notice. 

See  25  Cent.  Dig.  Guard.  &  W.  9  346. 

Notice  to  infant  wards  of  a  proceediBg  by 
their  guardian. for  an  order  to  sell  real  estate 
for  their  maintenance  and  education  is  unnec- 
essary, there  being  no  statute  requiring  it — 
Thaw  V.  Falls,  136  U.  S.  519,  10  S.  Ct  1037, 
34  L.  Ed.  531. 

^=990.   Order  or  decree. 

See  26  Cent.  Dig.  Guard.  &  W.  H  849-366. 

The  order  of  the  orphans'  court  permitting 
the  sale  to  be  made,  or  of  the  chancery  court 
approving  the  sale,  cannot  be  collaterally  im- 
peached on  the  ground  that  there  is  no  record 
of  any  evidence  on  which  the  orders  were  bas- 
ed, or  of  any  subsequent  accounting  by  the 
guardian  for  the  proceeds  of  the  sale.— Thaw 
V.  Falls,  136  U.  S.  519,  10  S.  Ct  1037,  34  L. 
Ed.  531. 

^=»92.   Special  bond  for  sale. 

See  25  Cent  Dig.  Guard.  &  W.  S8  358-362. . 

Where  a  sale  of  land  by  a  guardian  took 
place  under  order  of  the  probate  court,  and 
the  proceedings  were  regular  and  in  proper 
form,  save  that  the  court  dispensed  with  the 
giving  of  a  bond  by  the  guardian,  to  faithfully 
discharge  his  duties,  and  to  account  for  all  mon- 
eys arising  from  the  sale,  as  re<^uired  by  the 
Ohio  statute,  the  failure  to  furmsh  this  bond 
did  not  render  the  sale  void. — ^Arrowsmith  v. 
Harmoning,  118  U.  S.  194,  6  S.  Ct  1023,  30  L. 
Ed.  243. 

Proceedings  for  the  sale  of  a  ward's  realty 
are  not  void  because  of  the  failure  to  take  an 
additional  bond.  The  court  having  jurisdiction 
of  the  subject-matter,  the  proceedings  are  simply 
erroneous. — Arrowsmith  v.  Gleason,  129  U.  S. 
86,  9  S.  Ct.  237,  32  Lu  Ed.  630. 

Under  1  Swan  &  C.  Rev.  St.  Ohio,  requiring 
a  guardian  on  the  sale  of  the  ward's  realty  to 
execute  a  bond  ''with  sufficient  freehold  sure- 
ties," the  bond  is  not  void  because  it  has  but 
one  surety. — Id. 

^=s>94.  Sale. 

See  25  Cent  Dig.  Guard.  A  W.  M  363-3f4. 

^s»100.  — -  Requisites  and   ▼aliditj  in 
general. 

See  25  Cent   Dig.  Guard.  &  W.  \\  372.  373. 

A  bill  alleging  that  by  collusion  with  the 
purchaser  complainant's  guardian  privately 
made  two  sales  of  his  realty  three  and  four 
years  after  the  granting  of  an  order  for  private 
sale,  and  after  a  sale  of  part  of  the  land  had 
been  made,  and  without  further  appraisement, 
though  the  land  had  increased  in  value,  ana 


without  additional  bond,  and  for  the  purpose  of 
getting  money  for  the  guardian's  private  gain, 
and  allowing  the  purchaser  to  get  the  land  at 
an  under  price,  though  the  guardian  had  in 
hia  hands  large  sums,  as  the  purchaser  knew,  dis- 
closes a  case  of  fraud  proper  for  equitable  re- 
lief.—Arrowsmith  V.  Gleason,  129  U.  S.  86,  9 
S.  Ct  237,  32  L.  Ed.  630. 

^=>104.  — -  Ratifloation  and  onrins  de- 
fects. 

See  25  Cent  Dig.  Guard,  ft  W.  8  382. 

In  pursuance  of  an  order  of  the  probate 
court,  a  guardian  sold  certain  land  of  the  ward. 
The  ward  never  objected  during  his  minority, 
and  for  11  years  after  he  became  of  aee  never 
indicated  his  intention  to  disaffirm  the  sale. 
Held  equivalent  to  an  express  affirmance. — 
Brazee  v.  Schofield,  124  U.  S.  495,  8  S.  Ct.  604, 
31  L.  Ed.  484,  affirming  judgment  3  P.  265. 

^=9112.  Mortgage. 

See  25  Cent.  Dig.  Guard.  *  W.  fiS  401-4M. 

Const  HI.  art.  6,  %  18,  declares  county 
courts  to  be  courts  of  record,  with  original  ju- 
risdiction in  the  appointment  of  guardians  and 
the  settlement  of  their  accounts.  Rev,  St  HI. 
1874,  c.  64,  provides  that-  the  guardian  shall 
have  the  care  and  management  of  the  estate  of 
his  ward,  and  shall  manage  it  frugally  and  with- 
out waste,  applying  the  income  thereof,  so  far 
as  may  be  necessary,  to  the  support  and  edu- 
cation of  his  ward.  He  is  also  empowered  te 
lease  and  sell  the  real  estate  of  the  ward  sub- 
ject to  certain  restrictions  and  the  approval 
of  the  county  court.  Section  24  provides  that 
"he  may,  by  leave  of  the  county  court,  mort- 

fage  the  real  estate  of  the  ward*^  ;  and  section 
5  provides  that,  "before  any  mortgage  shall 
be  made,  the  guardian  shall  petition  the  county 
court  for  an  order"  authorizing  it  Held^  that 
the  county  court  has  jurisdiction  to  authorize  a 
guardian  to  borrow  money  to  pay  off  prior  in- 
cumbrances, and  to  replace  buildings  on  the 
land  of  his  ward  which  have  been  burned,  and 
to  execute  a  mortgage  on  such  land  to  secure 
the  loan.— United  States  Mortgage  Co.  v.  Sper- 
ry,  138  U.  S.  313,  11  S.  Ct  321.  34  U  Ed.  969, 
reversing  decree  (C.  C.)  26  F.  727. 

V.  ACTIOH8. 

Proceedings  in  federal  courts,  see  Courts,  ^=» 
311. 

$=:>125.  Time  to  sue  and  limltatioBS. 

See  26  Cenf'Dig.  Guard,  ft  W.  \\  428.  429. 

A  ward  who  attained  his  majority  in  1869 
executed  several  deeds  of  the  same  property 
to  his  guardian,  the  last  one  being  executed  in 
1881.  Held,  that  Code,  §  2666,  providing  that 
a  gift  by  a  ward  to  his  guardian,  after  having 
"just  arrived  at  majority,"  shall  be  set  aside 
at  any  time  within  five  years  of  the  making, 
on  slightest  evidence  of  persuasion,  has  no  di- 
rect bearing  in  this  case.— .Ralston  v.  Turpin, 
129  U.  S.  663,  9  S.  Ct  420,  32  L.  Ed.  747,  af- 
firming (C.  C.)  25  F.  7. 

VI.  ACCOUNTING  AND  SETTLEIfENT 

See  25  Cent.  Dig.  Guard.  A  W.  99  461-555. 

Sales  of  property  of  infants  under  statute  or 
order  of  court,  see  Infants,  ^=s>36-39. 

VH.  FOREIGN  AND  ANCHXABT 
GUARDIANSHIP. 

^=>170.  Aetiona  by  foreign  gnardiana. 

See  25  Cent.  Dig.  Guard.  &  W.  99  570-572. 

A  guardian  cannot  sue  in  a  court,  even  of 
the  United  States,  held  in  a  state  other  than 
that  in  which  he  was  appointed,  except  as  au- 
thorized by  the  laws  of  the  other  state.— Mor- 
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an  V.  Potter.  157  U.  S.  1©5, 15  S.  Ct  500,  39 
Ed.  670. 


Vni.   LIABILITIES  OH  GUABDIAH- 
8HIP  BONDS. 

4=»180.   ConolnslTeness    of   adjndicatioii 
asainvt   principal. 

See  25  Cent   Dig.   Guard.  &  W.  S  ezi. 

A  judgment  establishing  the  liability  of  the 
estate  of  a  ward  for  taxes,  in  a  suit  by  the 

Siardian  to  restrain  their  collection,  is  res  ju- 
cata,  as  to  that  question,  in  a  subsequent  ac- 


tion by  the  state  against  the  sureties  on  the 

fuardian's  bond  to  collect  the  unpaid  taxes, 
udgment  43  A.  857,  89  Md.  587,  affirmed.-- 
Baldwin  v.  State  of  Maryland,  21  S.  Ct  105, 
179  U.  S.  220,  45  L.  Ed.  100. 


GUESTS. 


See  Innkeepers. 


GUNSTOCKS. 

See  Customs  Duties,  ^=s>26. 


HABEAS   CORPUS. 


Scope-Note. 

[INCLUDES  writs  of  habeas  corpus  commanding  the  production  of  a  person  detained 
by  another,  with  the  cause  of  such  detention,  for  determination  thereof;  nature  and  scope 
of  the  remedy  In  general;  grounds  of  such  writs;  to  and  against  whom  and  for  what 
restraint  they  are  allowed;  jurisdiction  to  grant  and  proceedings  to  obtain  the  writ;  is- 
suance, requisites,  and  validity  of  writs;  service  thereof «  return  thereto,  and  proceedings 
thereon ;  writs  of  certiorari  in  aid  of  writs  of  habeas  corpus,  and  other  incidental  relief ; 
judgments  or  orders  and  enforcement  thereof;  review  of  proceedings;  costs  in  habeas 
corpus  proceedings;    disobedience  to  such  writs;    and  suspension  of  the  remedy. 

[For  related  matters  under  ether  topics,  see  cross-references  after  analysis.] 

Analysis. 

L  Nature  and  Grounds  of  Remedy. 

>2.  Constitutional  and  statutory  provisions. 

3.  Existence  of  other  remedy  in  general. 

4.  Existence  of  remedy  by  appeal  or  writ  of  error. 

5.  Effectivei^ess  of  remedy  by  habeas  corpus. 

6.  Discretion  as  to  grant  of  writ. 

8.  Nature  of  restraint  or  detention. 

9.  In  general. 

10.  Actual  imprisonment. 

12.  Nature  of  authority  for  restraint  or  detention. 

13.  In  general. 

18.  Proceedings  reviewable. 

19.  In  general. 

21.  Arrest  and  commitment  on  criminal  charges. 

23.  Administrative  proceedings. 

24.  Grounds  for  relief. 


25. 

27. 
29. 
30. 
31. 
32. 


In  general. 

Want  of  jurisdiction. 

Invalidity  of  proceedings. 

Errors  and  irregularities. 

Former  jeopardy.  / 

Invalidity  of  statute  or  ordinance. 


II.  Jurisdiction,  Proceedings,  and  Relief. 

40.  Jurisdiction  in  general. 

42.  Authority  of  state  courts  in  respect  to  persons  in  custody  of 

United  States  authorities. 

45.  United  States  courts. 

62.  Petition. 

54.  Particular  averments. 

55.  Copies  of  process  or  proceedings  authorizing  imprisonment. 
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II.  Jurisdiction,  Proceedings,  and  Relief — Continued. 

^=»  66.  Certiorari  incident  to  writ. 
69.  Operation  and  effect  of  writ. 

71.  Custody  of  prisoner. 

73.  Return. 

76.  Cause  or  authority  for  restraint  or  detention. 

79.  Conclusiveness  and  effect. 

85.  Evidence. 

91.  Scope  of  inquiry  and  powers  of  court. 

92.  In  general. 

94.  Jurisdictional  questions. 

95.  Validity  of  proceedings. 

96.  Errors  and  irregularities. 

97.  Cause  of  detention  existing  at  time  of  Hearing. 

98.  Determination  of  particular  issues  or  questions. 
103.  Extradition. 

105.  Final  judgment,  sentence,  and  commitment. 

106.  Commitment  for  contempt. 

108.  Disposition  of  person. 

109.  Remand  or  recommitment. 

112.  Judgment  or  order. 

113.  Appeal  and  error. 

118.  Operation  and  effect  of  refusal  to  discharge. 
120.  Subsequent  applications. 

III.  Suspension  of  Remedy. 

Cross-References. 

Due  process  of  law,  see  Constitutional  Law, 


proc( 
306. 


Effect  of  habeas  corpus  on  sentence,  see  Crim- 
inal Law,   «s»1002. 


Review  of  deportation  proceedings,  see  Aliens, 
^=»32,  54. 


Z.  HATURE  AND  QBOUHDS  OF 
BEMEDT. 

^=3»2.  OoBstlivtional  and  statntory  pro- 
visions. 

Sm  25  Cent.  Dig.  Hab.  Corp.  S  2. 

Constitutional  guaranty  of  the  privilege  of 
habeas  corpus  is  not  violated  by  Act  Feb.  20, 
1907,  §  3^  for  deportation  of  aliens  for  practic- 
ing prostitution  within  three  years  after  entry, 
though  findings  of  fact  of  Department  of  Com- 
merce and  Labor  are  made  conclusive.  Taik- 
onaite  v.  Wolf,  33  S.  Ct..31,  226  U.  S.  272,  57 
L.  Ed.  218. 

^=»3.  Eziatenee  of  other  remedy  in  gen- 
eral. 

See  25  Cent.  Dig.  Hab.  Corp.  IS;    21  Cent  Dig. 
^ecution,  9  1262. 

One  indicted  in  the  circuit  court  cannot  file 
a  petition  for  habeas  corpus  in  the  supreme 
court,  upon  the  p^round  that  the  matters  set 
forth  in  the  indictment  do  not  constitute  a 
crime,  when  the  judgment  of  the  circuit  court 
thereon  has  not  been  invoked  by  motion  to 
quash,  or  otherwise.— In  re  Lancaster,  137  U.  S. 
303,  11  S.  Ct.  117,  34  L.  Ed.  713. 

Habeas  corpus,  being  an  extraordinary  rem- 
edy, will  not  issue  on  behalf  of  a  person  im- 
prisoned in  default  of  payment  of  a  small  fine 
for  disobeying  a  preliminary  injunction  granted 
by  a  federal  Circuit  Court,  restraining  the  en- 
forcement of  a  judgment  of  a  state  court,  to 
inquire  into  the  jurisdiction  to  grant  the  in- 
junction, where  the  bill  alleges  facts  which  show 
a  total  want  of  jurisdiction  in  the  state  court, 
and  implies,  at  least,  that  a  fictitious  service 
was  made  with  deliberate  fraud,  and  the  writ 
is  confessedly  sought  in  order  to  obtain  a  sum- 
mary disposition  of  the  cause  instead  of  await- 
ing the  result  of  a  trial  in  the  regular  way.— 


Ex  parte  Simon,  28  S.  Ct.  238,  208  U.  S.  144. 
52  L.  Ed.  429. 

^=»4.  Ezistenee  of  remedy  Ynj  appeal  or 
writ  of  error. 

See  26   Cent.   Dig.   Hab.  Corp.  I  4. 

Habeas  corpus  will  not  be  granted  by  a  Jus- 
tice of  the  supreme  court  in  chambers,  in  fa- 
vor of  the  captain  of  a  steamer  licensed  to 
navigate  the  public  waters  of  the  United  States, 
who  has  been  committed,  under  the  laws  of 
Pennsylvania  (Act  May  13,  1887),  for  seOing 
liquor  on  the  steamer,  without  license  while 
within  the  limits  of  that  state.  The  federal 
question,  if  any,  can  be  raised  by  writ  of  error. 
—Ex  parte  Clark,  9  S.  Ct.  2,  128  U.  S.  396,  32 
L.  Ed.  487. 

The  writ  of  habeas  corpus  cannot  be  made 
a  substitute  for  an  appeal  or  writ  of  error.— 
Felts  V.  Murphy,  26  S.  Ct  306.  201  U.  S.  123, 
50  L.  Ed.  686;  Valentina  v.  Mercer,  26  S.  Ct 
368,  201  U.  S.  131,  50  L.  Ed.  693.   . 

Habeas  corpus  will  not  be  granted  by  the 
Supreme  Court  of  the  United  States  on  behalf 
of  a  person  convicted  in  a  district  court  of 
bringing  intoxicating  liquors  into  the  Indian 
country,  unless  there  are  special  circumstances 
making  immediate  action  instead  of  the  usual 
remedy  by  writ  of  error  from  a  Circuit  Court  of 
Appeals  necessary  or  expedient,  espedally 
where  the  term  of  his  imprisonment  had  almost 
expired  before  the  application  for  the  writ— In 
re  Lincoln,  26  S.  Ct.  602,  202  U.  S.  178,  50  L. 
Ed.  984. 

Habeas  corpus  will  not  be  issued  as  a  sub- 
stitute for  a  wnt  of  error  on  behalf  of  an  In- 
dian convicted  in  a  federal  Circuit  Court  of 
murder  of  another  Indian  upon  a  reservation, 
on  the  ground  that  such  court  was  without  ju- 
risdiction because  the  accused  was  a  citizen  of 
the  United  States,  and  the  place  of  the  crime. 
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by  reason  of  allotment  and  patent,  had  ceased 
to  be  a  part  of  the  reservation,— Toy  Toy  v. 
Hopkins,  29  S.  Ct.  416,  212  U.  S.  542,  53  L. 
Ed.  644. 

A  writ  of  habeas  corpus  cannot  be  made 
the  basis  of  a  review  of  a  judgment  of  a  court 
of  competent  jurisdiction  where  proceedings 
were  had  under  a  constitutional  statute  giving 
the  court  authority  to  examine  into  the  charges 
and  to  convict  or  acquit  the  accused,  when  the 

Sroceedings  show  no  attempt  to  exert  the  juris- 
iction  of  the  court  in  excess  of  its  authority. — 
(1910)  Harlan  v.  McGourin,  31  S.  Ct.  44,  218 
U.  S.  442,  54  L.  Ed.  1101,  21  Ann.  Cas.  849. 
affirming  decree  Ex  parte  Harlan  (C.  C.  1909) 
180  F.  119. 

^=»5.  EffeotlTemeM  of  remedy  by  iMibeas 
oorpiis. 

See  26  Cent  Dig.  Hab.  Corp.  I  S. 

A  writ  of  habeas  corpus  to  release  one 
convicted  of  crime  by  a  state  court  will  be  de- 
nied by  the  United  States  supreme  court  if  it 
appears  from  the  face  of  the  record  that  the 
decision  of  the  federal  question  complained  of 
was  80  dearly  right  as  not  to  require  argu- 
ment; for  the  rule  will  then  be  applied  that 
the  writ  must  be  denied  when  it  is  apparent 
that  the  only  result  of  issuing  it  would  be  to 
remand  the  petitioner  to  custody. — In  re  Dur- 
rant,  18  S.  Ct  291,  169  U.  S.  39,  42  L.  Ed.  653. 

Leave  to  file  a  petition  for  the  writ  of 
habeas  corpus  and  certiorari  will  not  be  grant- 
ed where  it  is  obvious  that  before  a  return  to 
the  writ  can  be  made,  or  any  other  action  taken, 
the  restraint  of  which  the  prisoner  complains 
will  be  terminated.— Ex  parte  Baez,  20  S.  Ct. 
673,  177  U.  S.  378,  44  L.  Ed.  813. 

^=»6.  Diseretion  as  to  Krant  of  writ* 

See  25  Cent  Dig.  Hab.  Corp.  %  6. 

When  a  petitioner  for  a  writ  of  habeas  cor- 
pus is  in  custody  under  process  from  a  state 
court  of  original  jurisdiction,  for  an  alleged  of- 
fense against  the  laws  of  that  state,  and  it  is 
claimed  that  he  is  restrained  of  his  liberty  in 
violation  of  the  constitution,  a  circuit  court  has 
a  discretion  whether  it  will  immediately  issue 
the  writ  and  discharge  him  from  custody  in  ad- 
vance of  his  trial;  and,  after  his  conviction, 
it  has  still  a  discretion  whether  it  will  put  the 
accused  to  his  writ  of  error  to  the  highest 
court  of  the  state,  or  proceed  summarily  to  de- 
termine whether  he  is  deprived  of  his  liberty 
in  violation  of  the  constitution.— Ex  parte  Roy- 
aU.  117  U.  S.  241,  6  S.  Ct  734,  29  L.  Ed.  868. 

^=»8.   Nature  of  restraint  or  detention. 

See  25  Cent  Dig.  Hab.  Corp.  88  10-12. 


— -  In  ^eikeroL 

See  25   Cent   Dig.   Hab.  Corp.  98  10,  11. 

On  ordering  a  court-martial  for  the  trial  of 
a  medical  director  in  the  navy,  on  charges  re- 
lating to  his  conduct  as  chief  of  the  bureau  of 
medicine  and  surgery  in  tbe  navy  department, 
the  secretary  of  t\te  navy  notified  him  that  he 
was  placed  under  arrest,  and  should  confine 
himself  to  the  limits  of  tbe  city  of  Washington. 
Held,  that  this  constituted  no  such  restraint 
of  liberty  as  to  sustain  a  writ  of  habeas  cor- 
pus.—Wales  V.  Whitney,  114  U.  S.  564,  5  S. 
Ct  1050,  29  L.  Ed.  277. 

The  refusal  to  allow  a  Chinese  passenger  to 
land  is  a  restraint  of  his  liberty  witbin  the 
meaning  of  the  habeas  corpus  act,  and  it  is  the 
duty  of  the  court,  justice,  or  judge  to  wbom  the 
application  for  a  writ  of  habeas  corpus  is  made 
to  forthwith  award  the  writ,  unless  it  appears 
from  the  petition  itself  that  the  party  is  not 
entitled  thereto.— United  States  v.  Jung  Ah 
Lung,  124  U.  S.  621,  8  S.  Ct  663,  31  L.  Ed. 
691. 


*—  Aotnal  imprisonment. 

See  26  Cent  Dig.  Hab.  Corp.  9  10. 

Excessive  bail  is  no  ground  for  giving  ac- 
cused a  hearing  on  habeas  corpus  as  to.  tbe  con- 
stitutionality.  of  statute  under  which  he  was 
indicted,  where  since  the  appeal  he  has  given 
bond  and  has  been  released  from  arrest. — John- 
son V.  Hoy,  33  S.  Ct  240,  227  U.  S.  246,  67  L. 
Ed.  497. 

^^12.  Hatnre  of  anthority  for  restraint 
or  detention. 

6ee  25  Cent  Dig.  Hab.  Corp.  I8  13-16;    2i  Cent 
Dig.  Bzeoution,  8  1282. 

^=»13.  — -  In  seneraL 

See  25  Cent  Dig.  Hab.  Corp.  8  U* 

Detention  of  a  person,  without  formal  re- 
lease and  rearrest,  on  a  telegram  from  a  for- 
eign government  seeking  extradition,  is  no 
ground  for  discharge  on  habeas  corpus  from 
detention  on  an  extradition  warrant  subse- 
quently issued  by  the  United  States  commis- 
sioner—Kelly V.  Griffin,  36  S.  Ct  487,  241  U. 
S.  6,  60  L.  Ed.  861. 

^=»18.  Prooeedinss  rerieirable. 

See  26  Cent  Dig.  Hab.   Corp.  99  17-20.  ' 


— -  In  general. 

See  25  Cent  Dig.  Hab.  Corp.  9  17. 

The  dvil  courts  can  relieve  a  person  from 
imprisonment  under  order  of  a  court-martial 
only  by  writ  of  habeas  corpus,  and  then  only 
when  it  is  apparent  that  the  court-martial  pro- 
ceeds without  jurisdiction.— Wales  v.  Whitney, 
114  U.  S.  564,  6  S.  Ct  1050,  29  L.  Ed.  277. 

Pending  proceedings  for  extradition,  regu- 
larly and  constitutionally  taken  under  the  acts 
of  congress,  cannot  be  put  an  %nd  to  by  writ  of 
habeas  corpus.— Terlinden  v.  Ames,  22  S.  Ct. 
484,  184  U.  S.  270,  46  L.  Ed.  634. 

^=»21»  — -  Arrest    and    eommitment    on 
eriminal  el&arces. 

See  25  Cent  Dig.  Hab.  Corp.  9  19* 

Relief  by  habeas  corpus  will  not  be  granted 
to  inquire  into  detention  under  an  extradition 
warrant,  if  the  magistrate  issuing  warrant  had 
jurisdiction  and  there  was  competent  evidence 
of  the  commission  of  the  crime  charged  in  the 
complaint,  which  according  to  local  law  would 
justify  commitment  for  trial  if  the  crime  had 
been  committed  within  the  state. — Charlton  v. 
Kelly,  33  S.  Ct.  945,  229  U..  S.  447,  57  L.  Ed. 
1274,  46  L.  B.  A.  (N.  S.)  397,  affirming  judg- 
ment (C.  C.)  Ex  parte  Charlton,  185  F.  880. 


—  AdministratiTe    proeeedings* 

See  25  Cent  Dig.  Hab.  Corp.  9  17. 

The  decision  of  the  Secretary  of  Commerce 
and  Labor,  affirming  the  denial  by  the  immi- 
gration officers,  after  examination,  of  the  right 
of  a  person  of  Chinese  descent  to  enter  the 
United  States,  is  no  less  conclusive  on  the  fed- 
eral courts,  under  Act  Aug.  18, 1894,  c  301,  §  1, 
28  Stat.  372,  390  [U.  S.  Comp.  St  1901,  p. 
1303],  in  habeas  corpus  proceedings,  when  citi- 
zenship is  the  ground  on  which  the  right  of  en- 
try is  claimed,'  than  when  the  ground  is  domicile 
and  the  belonging  to  a  class  excepted  from  the 
exclusion  acts.— United  States  v.  Ju  Toy,  25  S. 
Ct.  644,  198  U.  S.  253.  49  L.  Ed.  1040. 

Habeas  corpus  should  not  be  granted  in 
favor  of  a  person  of  Chinese  descent,  detained 
for  return  to  China  by  the  steamship  company, 
which  brought  him  to  an  American  port,  where 
his  petition  alleges  nothing  but  citizenship  as 
making  his  detention  unlawful,  and  he  has  been 
denied  admission  to  the  United  States  by  the 
immigration  officers  after  examination,  and 
such  denial  has  been  affirmed  on  appeal  by  the 
Secretary  of  Commerce  and  Labor.— Id. 
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Habeas  corpus  should  be  granted  by  the 
federal  courts  to  a  Chinese  person,  claiming  to 
be  a  citizen  of  the  United  States,  who  has  arbi- 
trarily been  denied  such  a  hearing  and  oppor- 
tunity to  prove  his  right  to  enter  the  United 
States  as  the  exclusion  acts  demand,  and  has 
been  placed  in  custody  of  a  steamship  company, 
to  be  returned  to  China,  pursuant  to  the  deci- 
sions of  the  Commissioner  of  Immigration  and 
the  Department  of  Commerce  and  Labor.— Chin 
Yow  V.  United  States.  28  S.  Ct.  201,  208  U. 
S.  8,  52  L.  Ed.  369. 

An  alien  detained  for  deportation  for  a  rea- 
son not  within  Immigration  Act  Feb.  20,  1907, 
§  2,  as  Amended  by  Act  March  26,  1910,  §  1, 
is  entitled  to  release  on  habeas  corpus. — Gegiow 
V.  Uhl,  36  S.  Ct.  2,  239  U.  S.  3,  60  L.  Ed.  114, 
reversing  order  United  States  ex  rel.  Gegiow 
V.  Same,  215  F.  573,  131  C.  Q.  A.  641. 

^=>2^,  Gxonnds  for  relief. 

See  26  Cent.   Dig.   Hab.   Corp.  S8  21-31;    21  Cent. 
Dig.  Execution,  §  1262. 

^^25*  — —  In  general. 

See   25   Cent    Dig.    Hab.    Corp.    §{   21,   28,   80.   47; 
21  Cent.  Dig.   Execution.  8  1262. 

In  the  record  of  a  judgment  of  a  United 
States  district  court,  sentencing  a  person  con- 
victed in  one  state  to  imprisonment  in  a  prison 
in  another  state,  the  omission  to  state  that 
there  was  no  suitable  prison  in  the  state  in 
which  he  was  convicted,  and  that  the  attorney 
general  had  designated  the  prison  in  the  other 
state  as  a  suitable  place  of  imprisonment,  is 
no  ground  for  discharging  the  prisoner  on  ha- 
beas corpus.— Ex  parte  Wilson,  114  U.  S.  417, 
5  S.  Ct.  935,  29  L.  Ed.  89. 

A  judgment  of  conviction  of  murder  cannot 
be  collaterally  attacked  on  petition  for  a  writ 
of  habeas  corpus,  on  the  ground  that  there  was 
a  defect  in  the  number  of  grand  jurors. — Ex 
parte  Wilson,  140  U.  S.  575,  11  S.  Ct.  870,  35 
L.  Ed.  513. 

Relief  by  habeas  corpus  ^11  not  be  granted 
by  federal  courts  to  a  person  held  in  custody  to 
await  an  order  for  his  removal  under  Rev.  St. 
1^1014  (U.  S.  Comp.  St.  1901,  p.  716),  to  the 
District  Court  of  Columbia  for  trial  on  the 
charge  of  refusing,  contrary  to  sections  101- 
104  (U.  S.  Comp.  St.  1901,  pp.  54,  55),  to  fur- 
nish information  demanded  by  a  congressional 
committee,  though  he  asserts  that  the  resolu- 
tion under  which  the  committee  acted  did  not 
authorize  inquiry  into  the  matter  about  which 
he  refused  to  testify,  but  such  issues  are  for 
the  trial  court.— Henry  v.  Henkel,  35  S.  Ct.  54, 
235  U.  S.  219,  59  L.  Ed.  203,  affirming  decree 
(D.  C.)  207  F.  805. 

The  interstate  extradition  of  a  person  charg- 
ed with  having  successfully  conspired  to  escape 
from  a  hospital  for  insane  criminals  will  not 
be  interfered  with  b^  habeas  corpus  on  the  the- 
ory that  if  he  was  insane  when  he  escaped  he 
was  not.  guilty  of  a  crime,  and  if  he  was  not 
insane  he  was  entitled  to  a  discharge. — Drew  v. 
Thaw,  35  S.  Ct.  137,  235  U.  S.  432,  59  L.  Ed. 
302,  reversing  order  (D.  C.)  Ex  parte  Thaw, 
214  F.  423. 

^=>27.  —  Want  of  Jnrlsdiotion. 

See  25  Cent  Dig.  Hab.  Corp.  S  22. 

Where  the  want  of  jurisdiction  to  inflict  a 
punishment  imposed  in  pursuance  of  a  convic- 
tion appears  on  the  face  of  the  judgment,  the 
objection  may  be  taken  on  a  writ  of  habeas 
corpus.— Ex  parte  Snow,  120  U.  S.  274,  7  S.  Ct. 
556,  30  L.  Ed.  658. 

A  person  who  has  been  convicted  and  sen- 
tenced for  a  crime  by  a  judge  de  facto,  acting 
under  color  of  office,  and  who  is  detained  in 
custody  under  such  sentence,  cannot  be  dis- 
charged on  habeas  corpus,  though  the  judge 
had  no  valid  title  to  the  office. — Ex  parte  Ward, 
19  S.  Ct.  459,  173  U.  S.  452,  43  L.  Ed.  765. 


Compelling  the  accused  to  stand  up  and 
walk  before  the  jury,  and  stationing  the  jury 
during  a  recess  so  as  to  observe  his  size  and 
walk,  even  if  contrary  to  Const.  U.  S.  Amend. 
5,  do  not  affect  the  jurisdiction  of  the  court  so 
as  to  justify  relief  by  habeas  corpus.— In  re 
Moran,  27  S.  Ct.  25,  203  U.  S.  96.  51  L.  Ed. 
lOo. 

Disobeying  the  law  governing  the  selection 
of  grand  jurors  does  not  affect  the  jurisdiction 
of  the  court  so  as  to  justify  the  release  by 
habeas  corpus  of  a  person  convicted  under  an 
indictment  found  by  such  jurors.— Id. 

The  failure  to  specify  a  building  in  the 
order  of  the  Supreme  Court  of  the  territory  of 
Oklahoma  fixing  Lawton  as  the  place  where 
the  district  court  should  be  held  in  and  for  the 
county  of  Comanche,  there  being  at  the  time  of 
making  the  order  and  at  the  time  of  trial  no 
county  or  court  buildings  in  such  countv,  did 
not  go  to  the  jurisdiction  of  such  district' court 
so  as  to  justify  relief  by  habeas  corpus  in  favor 
of  a  person  convicted  of  crime  therein  who 
makes  no  showing  of  any  opportunities  lost 
because  no  building  was  named. — Id. 

The  business  of  issuing  and  redeeming 
trading  stamps  is  not  so  manifestly  outside 
the  range  of  judicial  consideration,  under  Rev. 
St.  D.  C.  §  1177,  making  it  a  crime  to  engage 
in  any  manner  in  any  gift-enterprise  business 
in  the  District,  as  to  justify  relief  by  habeas 
corpus  to  A  person  convicted  of  that  offense,  on 
the  theory  that  the  trial  court  was  without  ju- 
risdiction -In  re  Gregory,  31  S.  Ct  143.  219 
U.  S.  210,  55  L.  Ed.  184. 

<&»29.  — -  InTalidity  of  proeeedlnca* 

See  25  Cent  Dig.   Hab.  Corp.  S  24. 

A  prisoner  who  has  been  tried,  convicted, 
and  sentenced  to  the  penitentiary  upon  an  in- 
dictment in  a  federal  court,  changed  by  order 
of  the  court,  or  by  the  prosecutmg  attorney. 
without  resubmission  to  the  grand  jury,  in  vio- 
lation of  the  fifth  amendment  to  the  United 
States  constitution,  is  entitled  to  his  discharge 
on  habeas  corpus.— Ex  parte  Bain,  121  U.  8. 
1,  7  S.  Ct  781,  30  L.  Ed.  849. 

The  district  courts  have  no  jurisdiction  of 
causes  by  reason  of  the  diverse  citizenship  of 
the  parties;  and  one  who  waff  imprisoned  by 
authority  of  a  district  court  for  violating  an 
order  therein  made,  awarding  the  custody  of 
an  infant  child  as  between  persons  of  diverse 
citizenship,  was  illegally  imprisoned,  and  will 
be  released  by  a  writ  of  habeas  corpus.— Ex 
parte  Burrus.  136  U.  S.  586,  10  S.  Ct  850,  34 
L.  EH.  1500. 

The  objection  that  the  original  sentence, 
before  modification  on  motion  of  the  govern- 
ment's counsel,  exceeded  the  authority  of  the 
court  in  that  it  required  service  at  hard  labor, 
is  not  available  on  habeas  corpus,  since,  at 
most,  only  that  part  of  the  sentence  in  excess 
of  the  law  is  void.— (1910)  Harlan  v.  McGourin, 
31  S.  Ct  44.  218  U.  S.  442,  54  L.  Ed.  1101, 
21  Ann.  Cas.  849,  affirming  decree  Ex  oarte 
Harlan  (C.  C.  1909)  180  F.  119. 

A  count  in  an  indictment  for  obtaining 
money  by  false  pretenses,  alleging  that  money 
was  obtained  from  the  state  by  falsely  repre- 
senting that  certain  machinery  sold  to  the  state 
was  new,  whereas  in  fact  it  was  secondhand, 
substantially  charges  a  crime  so  as  to  preclude 
a  discharge  on  habeas  corpus  in  extradition 
proceedings,  although  the  contract  of  sale  con- 
tains guaranty  and  testing  clauses,  which  re> 
late,  however,  only  to  workmanship  and  free- 
dom from  defects,— Strassheim  v.  Daily,  31  S. 
Ct  558,  221  U.  S.  280,  55  L.  Ed.  7357 

^=930.  —  Errors  and  Irresnlarities. 

See   25    Cent    Dig.    Hab.    Corp.    I    25;     81   Cent 
Dig.  Execution.  I  1282. 

In  the  record  of  a  general  conviction  and 
sentence  upon  two  counts,  one  of  which  is  good. 
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a  misrecital  of  the  verdict  as  upon  the  other 
count  only,  in  stating  the  inquiry  whether  the 
convict  had  aught  to  say  whj  sentence  should 
not  be  pronounced  against  him,  is  no  ground 
for  discharging  him  on  habeas  corpus. — ^Ex  par- 
te Wilson,  114  U.  S.  417,  5  S.  Ct.  935,  29  L. 
Ed.  89. 

On  an  indictment  under  Act  Cong.  Feb.  9, 
1889,  for  the  carnal  knowledge  of  a  female  un- 
der the  age  of  16  years,  which  contains  a 
charge  of  rape  at  common  law,  and  also  of  the 
statutory  offense,  the  failure  of  the  district 
court  to  compel  the  prosecuting  attorney  to 
elect  upon  which  count  he  would  try  the  pris- 
oner, and  its  treatment  of  the  charge  of  rape 
as  surplusage,  is  not  error  that  can  be  taken 
advantage  of  on  habeas  corpus,  as  the  court 
has  jurisdiction  of  both  offenses. — In  re  Lane, 
135  U.  S.  443,  10  S.  Ct  760,  34  L.  Ed,  219. 

The  decision  of  a  United  States  commis- 
sioner, sentencing  a  judgment  debtor  to  im- 
prisonment for  fraud  in  the  disposition  of  his 
property,  is  not  reviewable  by  the  circuit  court 
of  the  United  States  on  habeas  corpus,  nor  by 
the  supreme  court  on  appeal  from  the  circuit 
court,  where  it  appears  that  the  commissioner 
had  jurisdiction  of  the  subject-matter  and  the 
person  of  the  debtor,  and  the  only  objections 
raised  are  errors  and  irregularities  in  the  pro- 
ceedings.—Stevens  V.  Fuller,  136  U.  S.  468,  10 
S.  Ct.  911,  34  L.  Ed.  461. 

The  fact  that,  in  a  capital  case,  the  prisoner 
exhausted  his  peremptorv  challenges,  and  the 
court  overruled  his  challenges  for  cause,  so 
that,  as  he  avers,  he  was  deprived  of  a  trial  by 
an  impartial  jury,  as  guarantied  by  the  Consti- 
tution of  the  United  States,  is  not  a  matter 
affecting  the  jurisdiction  of  the  trial  court,  but 
is  mere  matter  of  error,  and  hense  is  no  ground 
,for  issuing  a  writ  of  habeas  corpus. — In  re 
Schneider,  148  U.  S.  162,  13  S.  Ct.  572.  37  L. 
Ed.  406. 

That  a  verdict  of  "guilty"  of  murder  does 
not  specify  the  degree  thereof  does  not  make  a 
sentence  imposed  thereunder  void,  but  only  er- 
roneous, and  the  same  is  not  reviewable  on 
habeas  corpus.— In  re  Eckart,  17  S.  Ct.  638, 166 
U.  S.  481,  41  L.  Ed.  1085. 

The  fact  that  improper  evidence  was  con- 
sidered by  a  grand  jury,  and  an  indictment 
based  thereon,  does  not  afford  ground  for  the 
release  of  the  defendant  on  habeas  corpus  by 
a  court  having  no  control  or  jurisdiction  over 
the  proceedings.— Harkrader  v.  Wadley,  19  S. 
Ct  119,  172  U.  S.  148,  43  L.  Ed.  399. 

The  question  whether  a  judge  who  had  ju- 
risdiction to  make  an  order  for  the  removal, 
under  Rev.  St  U.  S.  fi  1014  [U.  S.  Comp.  St. 
1901,  p.  716],  to  another  district  for  trial,  of 
persons  there  charged  with  an  offense  against 
the  United  States,  ought  to  have  made  such  or- 
der upon  the  merits,  is  not  one  which  can  be 
reviewed  by  habeas  corpus. — Greene  v.  Henkel, 
22  S.  Ct  218,  183  U.  S.  249,  46  L.  Ed.  177. 

The  objection  that  the  judge  issuing  the 
warrant  of  arrest  in  extradition  proceedings 
made  the  warrant  returnable  before  a  United 
States  commissioner  specially  designated,  as 
required  by  Rev.  St.  U.  S.  i  6270  [U.  S.  Comp. 
St  1901,  p.  3591],  to  act  in  such  cases,  is  not 
available  when  first  made  on  habeas  corpus, 
even  though  such  section  seems  technically  to 
require  the  warrant  to  be  made  returnable  be- 
fore the  magistrate  Issuing  it.  Judgment  (C. 
C.)  In  re  Grin,  112  F.  790,  affirmed.— Grin  v. 
Shine,  23  S.  Ct.  98,  187  U.  S.  181,  47  L.  Ed. 
130. 

A  sentence  of  a  federal  Circuit  Court  of 
two  years'  imprisonment  in  a  state  prison  will 
not  be  held  void  on  habeas  corpus,  on  the  the- 
ory that,  as  the  convict  was  found  guilty  on 


two  counts  of  the  indictment,  the  imprisonment 
was  directed  for  a  period  not  exceeding  one 
year  on  each  count,  where  there  is  nothing  in 
the  record  to  show  that  there  was  'a  separate 
sentence  of  one  year's  imprisonment  upon  each 
count.— Dimmick  v.  Tompkins,  24  S.  Ct  780, 
194  U.  S.  540,  48  L.  Ed.  1110. 

The  sufficiency  of  an  indictment  found  in  & 
federal  District  Court  and  removed  j:o  a  cir- 
cuit court  cannot,  in  the  absence  of  exceptional 
circumstances,  be  tested  by  habeas  corpus  in 
the  latter  court,  on  the  application  of  the  ac- 
cused, who  is  in  custody  under  a  capias  issued 
on  the  indictment,  made  before  he  has  been 
compelled  to  take  any  step  in  the  cause.  Order 
(C.  C.)  Ex  parte  Riggins,  134  F.  404,  reversed. 
— Riggins  V.  United  States,  26  S.  Ct.  147,  199 
U.  S.  547,  50  L.  Ed.  303. 

Questions  respecting  the  qualifications  of 
the  grand  jurors,  open  to  the  accused  in  the 
original  case,  cannot,  after  conviction,  be  raised 
collaterally  by  habeas  corpus,  which  may  not,  in 
this  manner,  usurp  the  functions  of  a  writ  of 
error.— Keizo  v.  Henry,  29  S.  Ct.  41,  211  U.  S. 
146,  53  L.  Ed.  125. 

An  objection  that  the  indictment  was  not 
properly  presented  by  the  grand  jury,  based 
on  testimony  that,  after  the  presentation  of  the 
original  indictment,  the  grand  jury  were  in- 
formed by  the  district  attorney  that  the  indict- 
ment needed  amendment  in  some  particulars, 
that  this  amendment  was  read  over  in  the  pres- 
ence of  the  grand  jury,  and  was  incorporated 
into  an  indictment,  which  was  regularly  return- 
ed to  court,  where  it  was  produced  with  the 
consent  of  all  the  grand  jurors,  if  ever  avail- 
able, cannot  be  first  raised  on  habeas  corpus 
after  conviction.— (1910)  Harlan  v.  McGourin, 
31  S.  Ct  44,  218  U.  S.  442,  54  L.  Ed.  1101, 
21  Ann.  CasA849,  affirming  decree  Ex  parte 
Parian  (C.  C.  1909)  180  F.  119. 

W^^^^^''  ^^  offense  is  sufficiently  alleged 
in  indictment  is  not  a  proper  subject-matter  for 
inquiry  on  habeas  corpus.— Ebc  parte  Webb,  32 
S.  Ct  769,  225  U.  S.  663,  56  L.  Ed.  1248. 

A  sentence  imposed  in  excess  of  what  was 
authorized  by  statute  is  not  void  as  to  the  -ex- 
cess, so  as  to  justify  relief  by  habeas  corpus, 
where  under  the  local  practice  the  sentence  was 
subject  to  change  or  reversal  in  a  higher  court 
and  the  accused  subject  to  resentence. — Ex 
parte  Spencer,  33  S.  Ct.  709,  228  U.  S.  652,  57 
L.  Ed.  1010. 

Errors  in  point  of  law  in  criminal  court  in 
a  case  within  its  jurisdiction  cannot  be  reviewed 
by  habeas  corpus.— Frank  v.  Mangum,  35  S.  Ct. 
582,  237  U.  S.  309,  59  L.  Ed.  969. 

Denial  of  request  for  time  to  prepare  de- 
fense, contrary  to  Gen.  Order  No.  58,  in  the 
Philippine  Islands,  did  not  warrant  discharge 
on  habeas  corpus  because  deprived  of  right  un- 
der Philippine  Organic  Act  July  1,  1902,  §  5, 
to  due  process  of  law,  but  an  error  of  law  not 
reviewable  by  habeas  corpus.— McMicking  v. 
Schields,  35  S.  Ct  665,  238  U.  S.  99,  59  L.  Ed. 
1220. 

^=»31.  —  Former  jeopardy. 

See  25  Cent.  Dig.  Hab.  Corp.  %  27. 

If  the  district  court  improperly  sustain  a 
demurrer  to  a  plea  of  former  conviction,  the 
defendant  may  be  released  from  imprisonment 
under  sentence  for  the  offense  charged  by  ha- 
beas corpus,  as  the  court  has  no  authority  to 
render  the  judgment. — Ex  parte  Nielsen,  131 
U.  S.  176,  9  S.  Ct.  672,  33  L.  Ed.  118. 

An  allegation  that  petitioner  was  tried  be- 
fore a  local  court  upon  the  same  charge,  and 
upon  a  fuU  hearing  was  discharged  by  the  court, 
affords  no  ground  for  his  discharge  on  habeas 
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corpus.— Whitten  v.  Tomlinson,  160  U.  S.  231, 
16  S.  Ct.  297,  40  L.  Ed.  406. 


— -  Invalidity  of  statvte  dr  ordi- 
Banoe. 

See  26  Cent.  Dig.  Hab.  Corp.  S  28. 

Habeas  corpus  will  not  issue  as  a  substi- 
tute for  writ  of  error  to  review  a  holding  of 
the  federal  Circuit  Court. that  the  affidavit  of 
creditors  Authorized  by  Judicial  Code  of  March 
3,  1911,  c.  231,  36  Stat.  1090  (U.  S.  Comp.  St. 
Supp.  1911,  p.  133)  §  21,  could  not  be  filed 
after  the  trial  or  to  test  correctness  of  rulings 
on  defenses  of  law  or  fact,  though  the  law  is 
asserted  to  be  unconstitutional.— Glasgow  v. 
Moyer.-  32  S.  Ct.  753,  225  U.  S.  420,  56  U  Ed. 
1147. 

Habeas  corpus  is  not  ordinarily  available 
to  test  in  advance  of  trial  constitutionality  of 
statute  under  which  petitioner  was  indicted. 
—Johnson  v.  Hoy,  33  S.  Ct.  240,  227  U.  S. 
245,  57  Lr.  Ed.  497. 

n.  JURISDICTION,    PBO0EEDIIIG8, 
AND  RELIEF. 

Decisions  reviewable,  see  Appeal  and  £2rror, 
^ns>131. 

Exclusive  or  concurrent  jurisdiction,  see  Courts, 
^s»489. 

Remedy  by  appeal  as  affecting  mandamus  to  re- 
view discharge,*  see  Mandamus,  ^^4. 

^=>40.  Jurisdiction  in  general* 

See  26  Cent.  Dig.  Hab.  Corp.  IS  84-46;  13  Cent. 
Dig.  Courts,  S8  601.  602.  608.  644.  621.  687.  75S.  766. 
781.  786.  804.  806.  990,  1096. 


— — >  Antliority  of  state  eoiurts  in 
respeot  to  persons  in  onstody  of 
United  States  nntbi^ties. 

See  26  Cent  Dig.  Hab.   Corp.  88  40-42.  * 

Congress  has  not  undertaken  to  invest  the 
judicial  tribunals  of  the  United  States  with  ex- 
clusive jurisdiction  of  issuing  writs  of  habeas 
corpus  in  proceedings  for  the  arrest  of  fugitives 
from  justice,  and  their  delivery  to  the  author- 
ities of  the  state  in  which  they  stand  charged 
with  crime.~Robb  v.  Connolly,  111  U.  S.  624, 
4  S.  Ct.  544,  28  U  Ed.  542. 

Subject  to  the  exclusive  and  paramount 
authority  of  the  national  government,  by  its 
own  judicial  tribunals,  to  determine  whether 
persons  held  in  custody  by  authority  of  the 
courts  of  the  United  States,  or  by  commission- 
ers of  such  courts,  or  by  officers  of  the  general 
government  acting  under  its  laws,  are  so  held 
in  conformity  with  law,  the  states  have  the 
right,  by  their  own  courts,  or  by  the  judges 
thereof,  to  inquire  into  the  grounds  upon  which 
any  person,  within  their  respective  territorial 
limits,  is  restrained  .of  his  liberty,  and  to  dis- 
charge him  if  it  be  ascertained  that  such  re- 
straint is  illeg^;  and  this,  notwithstanding 
such  illegality  may  arise  from  a  violation  of 
the  constitution  and  laws  of  the  United  States. 
-Id. 

Nor  will  it  interfere  where  the  petitioner 
has  been  convicted  in  the  state  court  of  original 
jurisdiction,  and  no  reason  is  shown  why  the 
supreme  court  of  the  state  may  not  review  the 
judgment,  or  why  it  should  not  be  permitted  to 
do  so.— Ex  parte  Fonda,  117  U.  S.  516,  6  S.  Ct 
848,  29  JL  Ed.  094. 

^=»45.  — -  United  States  eonrts. 

See  26  Cent   Dig.   Hab.   Corp.  88  88-46;    It  Cent 
Dig.  Courto.  18  80i  806.  990.  1096.  1376-1386. 

On  habeas  corpus,  the  supreme  court  has  no 
general  power  to  review  the  judgments  of  in- 
ferior courts  of  the  United  States  in  criminal 
cases,  but  is  limited  to  such  objections  as  relate 
to  the  authority  of  the  court  to  render  the  judg- 
ment for  which  the  prisoner  is  held. — Ex  parte 
Curtis,  106  U.  S.  371,  1  S.  Ct.  381,  27  U  Ed. 


232 ;   Ex  parte  Carll,  106  U.  S.  521,  1  S.  Ct 
535,  27  L.  Ed.  288. 

Except  in  cases  affecting  ambassadors,  other 
pubfic  nfinisters,  or  consuls,  land  those  in 
which  a  state  is  a  party,  the  supreme  court  can 
issue  a  writ  of  habeas  corpus  only  under  its 
appellate  jurisdiction.— Ex  parte  Hung  Hang, 
108  U.  S.  552.  2  S.  Ct  863,  27  L.  Ed.  811. 

Though  the  supreme  court  of  the  United 
States  has,  under  the  constitution,  no  appellate 
jurisdiction  in  criminal  cases,  yet,  upon  the 
matter  being  properlv  presented,  it  will  intei^ 
vene  in  the  interest  of  a  prisoner  under  sentence 
of  a  court  of  the  United  States  which  was  not 
competent  to  try  hinu—The  Ku-Klux  Cases, 
110  U.  S.  651,  4  S.  Ct  152,  28  U  Ed.  274. 

A  prisoner  in  the  custody  of  a  state  court 
of  competent  jurisdiction,  not  illegally  asserted, 
cannot  be  taken  from  that  jurisdiction  and  dis- 
charged on  habeas  corpus  issued  by  a  coart  of 
the  United  States,  simply  because  he  has  a 
defense  growing  out  of  a  provision  of  the  consti- 
tution of  the  United  States.  The  right  of  the 
prisoner  to  a  discharge  depends  alone  upon 
the  sufficiency  of  his  defense  to  tne  information 
under  which  he  is  held,  and  whether  this  is 
sufficient  or  not  is  for  the  court  which  tries 
him  to  determine.— Ek  parte  Crouch,  112  U.  S. 
178,  5  S.  Ct.  96,  28  L.  Ed.  690. 

The  United  States  supreme  court,  having  no 
jurisdiction  of  criminal  cases  by  writ  of  error 
or  appeal,  cannot  discharge,  on  habeas  corpus, 
a  person  imprisoned  under  the  sentence  of  a 
circuit  or  district  court  in  a  criminal  caee,  unless 
the  sentence  exceeds  the  jurisdiction  of  that 
court,  or  there  is  no  authority  to  hold  the  prison- 
er und^r  the  sentence.— Ex  parte  Wilsoii,  114 
U.  S.  417,  5  S.  Ct  935.  29  Lr.  Ed.  89. 

The  circuit  courts  of  the  United  States 
have  power,  under  Rev.  St  §  753,  upon  writ 
of  habeas  corpus,  to  restore  to  liberty  any  per- 
son, within  their  respective  jurisdictions,  who 
is  held  in  custody  under  the  criminal  process  of 
a  state  court,  when  his  imprisonment  is  in 
violation  of  the  constitution  of  the  United 
States.— Ex  parte  Royall,  11/  U.  S.  241,  6  S. 
Ct  734,  29  U  Ed.  868. 

The  supreme  court  of  the  United  States, 
on  application  for  a  writ  of  habeas  corpus  to 
bring  before  it  a  prisoner  held  in  custody  under 
process  of  a  state  court,  in  advance  of  his  trial 
therein,  on  the  ground  that  he  is  restrained  of 
his  liberty  in  violation  of  the  constitution  of 
the  United  States,  will  not  assume  that  the 
constitutional  provision  will  not  be  fully  enforc- 
ed by  the  state  court,  and  will  not  grant  the 
writ,  in  the  absence  of  special  circumstances 
requiring  immediate  action. — Ex  parte  Boyall, 
117  U.  S.  254,  6  S.  Ct  742,  29  Ll  Ed:  872. 

The  question  of  how  far  the  forcible  seisure, 
without  regard  to  extradition  treaties,  of  a 
person  in  a  foreign  country,  charged  with  an 
offense  against  state  laws,  would  avail  the 
prisoner  thus  forcibly  brought  within  the  state's 
jurisdiction  in  resisting  trial,  is  one  wholly  sub- 
ject to  the  decision  of  the  state  courts,  and  in 
which  the  federal  courts  have  no  right  to  inter- 
fere.—Ker  V.  People  of  State  of  Illinois,  119  U. 
S.  436,  7  S.  Ct  225,  30  L.  Ed.  421. 

Since,  under  Act  Cong.  March  3,  1885,  an 
appeal  lies  from  the  judgments  of  the  United 
States  circuit  courts  in  habeas  corpus  cases, 
the  supreme  court  will  not  issue  such  a  writ 
in  cases  where  it  may  as  well  be  done  in  the 
proper  circuit  court,  if  there  are  no  special 
circumstances  in  the  case  making  direct  ac- 
tion by  the  supreme  court  necessary  or  expedi- 
ent—Ex parte  Mirzan,  119  U.  S.  584,  7  S.  Ct 
341.  30  li.  Ed.  513;  Ex  parte  Huntington, 
137  U.  S.  63,  11  S.  Ct  4,  34  U  Ed.  567. 

The  United  States  supreme  court  having  no 
jurisdiction  by  habeas  corpus  to  discharge  a 
person  imprisoned  under  the  sentence  of  a  tern- 
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tonal  court^  unless  that  court  has  transgressed 
its  jurisdiction  cannot  discharge  such  a  prisoner 
because,  under  the  authority  of  the  law  of  the 
territory,  an  alien  who  had  declared  his  inten- 
tion to  become  a  citizen  of  the  United  States 
sat  on  the  grand  jury  that  found  the  indictment 
against  the  prisoner.  The  objection  goes  merely 
to  the  regularity  of  the  proceedings,  not  to  the 
jurisdiction  of  the  court.— Ex  parte  Harding,  120 
U.  S.  782,  7  S.  Ct.  780.  30  L.  m  824. 

The  United  States  supreme  court  cannot 
discharge  the  prisoner  because  he  was  denied 
his  right  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor. — Id. 

A  criminal,  having  escaped  from  justice  to 
another  state,  pending  extradition  proceedings, 
was  forcibly  seized  by  an  agent  appointed  by 
the  governor,  demanding  his  extradition,  carried 
to  the  state  where  he  had  been  indicted,  and 
was  there  arrested  on  a  legal  warrant  Hcldf 
that  he  could  not  be  released  on  petition  for 
habeas  corpus  to  a  federal  court,  on  account 
of  the  personal  injuries  received  from  private 
persons  acting  against  the  Laws  of  one  state  and 
without  author!^  from  the  other,  or  because  of 
the  indignities  committed  against  the  state  from 
which  the  prisoner  was  removed;  the  illegal 
mode  in  which  he  was  brought  from  the  other 
state  violating  no  right  secured  by  the  consti- 
tution or  laws  of  the  United  States,  but  solely 
concerning  that  state,  which  may  bring  the  per- 
sons abducting  the  petitioner  to  justice. — Mahon 
V.  Justice,  127  U.  S.  700.  8  S.  Ct  1204,  32  L. 
Ed.  283. 

Habeas  corpus  will  not  be  granted  by  a  jus- 
tice of  the  supreme  court  in  chambers  m  favor 
of  the  captain  of  a  steamer  licensed  to  navigate 
the  public  waters  of  the  United  States,  who  has 
been  committed,  under  the  laws  of  Pennsylvania 
(Act  May  13,  1887),  for  selling  liquor  on  the 
steamer  without  license  while  within  the  limits 
of  that  state.  The  federal  question,  if  anv, 
can  be  raised  by  writ  of  error. — Ebc  parte  Clark, 
128  U.  S.  305,  9  S.  Ct  2,  32  L.  Ed.  487. 

The  including  in  one  indictment  of  illegal 
voting  for  presidential  electors  and  for  mem- 
bers of  congress,  the  latter  offense  being  within 
the  jurisdiction  of  the  federal  courts,  does  not 
affect  the  jurisdiction  of  the  state  court,  and 
cannot  be  taken  advantage  of  on  habeas  corpus. 
—Fitzgerald  v.  Green,  134  U.  S.  377,  10  S.  Ct 
586,  33  L.  Ed.  951. 

Rev.  St  §  753.  giving  circuit  courts  power 
to  issue  writs  of  habeas  corpus  on  petition  of 
a  person  alleged  to  be  in  custody  "for  an  act 
done  or  omitted  in  pursuance  of  a  law  of  the 
United  States,  *  *  *  or  in  custody  in  viola- 
tion of  the  constitution  or  of  a  law  or  treaty 
of  the  United  States,'*  does  not  require  that  the 
law  shall  be  bv  express  act  of  congress.  Any 
obligation  fairly  and  properly  inferable  from 
the  constitution,  or  any  duty  of  a  United  States 
officer  to  be  derived  from  the  general  scope 
of  his  duties  under  the  laws  of  the  United  States, 
is  a  "law,"  within  the  meaning  of  the  statute. 
—Cunningham  v.  Neagle,  136  U.  S.  1,  10  S.  Ct 
658,  34  L.  Ed.  55,  affirming  (C.  C.)  In  re 
Neagle,  39  F.  833,  5  L.  It  A.  78. 

Rev.  St.  S  753.  giving  circuit  courts  po^er  to 
issue  writs  of  habeas  corpus  on  peution  of 
one  in  custody  for  an  act  done  in  pursuance 
of  a  law  of  the  United  States,  or  in  custody  in 
violation  of  the  constitution  and  laws  of  the 
United  States,  and  section  761,  requiring  the 
court,  when  the  petitioner  is  brought  before  it,  to 
hear  testimony  and  dispose  of  him  as  law  and 
justice  require,  gives  the  circuit  court  power  to 
issue  a  writ  of  habeas  corpus,  on  petition  of  a 
United  States  marshal  in  the  custody  of  a 
sheriff  on  the  charge  of  murder,  and  to  discharge 
him,  if  it  appears  that  he  committed  the  act  in 

gursuance  of  a  law  of  the  United  States,  or  that 
e  is  in  custody  in  violation  of  the  constitution 
or  laws  of  the  United  States.— Id. 


The  presumption  is  that  the  court  of  aiH 
peals  of  a  state  will  determine,  in  accordance 
with  the  law  of  the  state,  the  question  whether 
or  not  the  Penal  Code  and  the  Code  of  Criminal 
Pt^>cedure  were  enacted  as  prescribed  by  the 
state  constitution,  and  its  determination  in 
that  regard  is  not  subject  to  reriew  by  the  feder- 
al courts  on  habeas  corpus^— Duncan  v.  McCall 

139  U.  S.  449. 11  S.  Ct  573,  35  L.  Ed.  219. 

One  indicted,  tried,  and  convicted,  for  the 
crime  of  murder,  in  a  state  court  of  Texas,  hav- 
ing jurisdiction  over  his  person  and  the  offense 
charged,  cannot  be  released  by  the  federal  courts 
on  habeas  corpus,  on  the  ground  that  the  in- 
dictment was  drawn  and  the  trial  conducted  as 
prescribed  by  the  Penal  Code  and  the  Code  of 
Criminal  Procedure  of  Texas,  and  that  these 
had  not  been  enacted  in  accordance  with  the 
state  constitution,  as  his  remedy  for  the  failure 
of  the  trial  court  to  apply  the  proper  law  to 
his  case  is  by  appeal  to  the  court  of  appeals  of 
the  state.— Id. 

The  federal  court  cannot,  by  a  writ  of  habeas 
corpus,  review  the  decision  of  a  state  court  in  a 
criminal  case,  or  disturb  the  custody  of  defend- 
ant, on  the  ground  that  persons  of  the  negro 
race  were  excluded  from  the  grand  jury  which 
found  the  indictment  against  him.  and  from  the 
trial  jury.  Laws  N.  Y.  1882,  {$  1638-1652  (Code 
Civ.  Proc.  §  1079),  providing  for  the  selection 
and  qualification  of  jurors,  do  not  exclude 
negroes;  and  the  state  court  may,  under  Code 
Cr.  Proc  N.  Y.  {  312,  decide  whether  they 
have  in  fact  been  excluded,  which  decision  can 
be  reviewed  by  writ  of  error  only.  Whether  de- 
fendant, when  tried,  was  ignorant  of  his  rights 
is  immateriaL— Wood  v.  Brush,  140  U.  S.  278, 
11  S.  Ct.  738,  35  L.  Ed.  505 ;    Wood  v.  Brush, 

140  U.  S.  370,  11  S.  Ct  942,  35  L.  Ed,  505. 

The  assignment  as  counsel  to  defend  one 
on  trial  in  a  state  court  of  one  who  has  not 
been  admitted  to  practice  as  an  attorney,  a 
variance  between  the  indictment  and  the  evi- 
dence, and  the  exclusion  from  Uie  jury  of  all 
persons  of  the  color  of  defendant,  are  all  matters 
within  the  jurisdiction  of  the  trial  court  and 
cannot  be  reached  by  habeas  corpus  from  a  leder- 
,al  court;  and  it  is  immaterial  whether  defendant 
is  acquainted  with  the  laws  and  language  of 
this  country,  or  that  he  is  the  subject  of  a 
foreign  government— Jugiro  v.  Brush,  140  U.  S. 
291,  11  S.  Ct  770,  35  L.  Ed.  510. 

Where  a  person  who  had  been  extradicted 
from  Illinois  for  a  violation  of  a  Wisconsin 
banking  law  sued  out  a  writ  of  habeas  corpus 
pending  trial  in  a  court  of  Wisconsin,  on  the 
ground  that  his  extradition  was  in  violation 
of  the  constitution  and  laws  of  the-  United 
States,  it  was  discretionary  with  the  circuit 
court  to  refuse  to  discharge  him,  since  it  was 
not  an  urgent  case,  involving  either  the  author- 
ity and  operations  of  the  general  government, 
or  the  obligations  of  this  countrpr  to  or  its  rela- 
tions with  foreign  nations,  and  since  state  courts 
are.  equally  with  federal  courts,  charged  with 
the  duty  of  protecting  the  accused  in  the  en- 
joyment of  his  rights  under  the  constitution  of 
the  United  States.— Cook  v.  Hart  146  U.  S. 
183,  13  S.  Ct  40,  36  L.  Ed.  934,  affirming  judg- 
ment (CCJ  In  re  Cook,  49  F.  833,  foflowing 
Ex  parte  RoyaU,  117  U.  S.  241,  6  S.  Ct  734, 
29  U  Ed.  868. 

Where  one  imprisoned  under  a  sentence 
of  a  state  court  claims  that  such  sentence  vio- 
lates his  rights  under  the  constitution  or  laws 
of  the  United  States,  it  is  the  general  rule, 
and  better  practice,  in  the  absence  of  special 
circumstances,  to  require  him  to  seek  a  review 
of  the  judgment  by  writ  of  error,  instead  of| 
resorting  to  a  writ  of  habeas  corpus. — Ex  parte 
Frederich,  149  U.  S.  70,  13  S.  Ct  793,  37  L. 
EU.  653,  affirming  judgment  (C.  C.)  In  re  Fried- 
rich,  51  F.  747. 
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Except  in  cases  of  urgency,  one  in  custody 
under  process  from  a  state  court  should  not  be 
released  by  a  federal  court  on  habeas  corpus 
on  the  ground  that  the  crime  with  which  he  is 
charged  is  within  the  exclusive  jurisdiction  of 
the  federal  courts,  or  that  he  is  detained  in  vio- 
lation of  the  federal  constitution;  but  the  deci- 
sion of  the  highest  court  in  the  state  should 
be  obtained  on  the  question,  and  this,  if  adverse, 
may  be  reviewed  by  the  supreme  court  of  the 
United  States.— People  of  State  of  New  York  v. 
Ebo,  155  U.  S.  89,  15  S.  Ct.  30,  39  L.  Ed.  80; 
Andrews  v.  Swartz,  156  U.  S.  272,  15  S.  Ct 
389,  39  L.  Ed.  422. 

A  person  merely  indicted,  and  not  tried,  in 
the  supreme  court  of  the  District  of  Columbia, 
cannot  file  in  the  United  States  supreme  court 
a  petition  for  habeas  corpus,  on  the  ground 
that  the  statute  creating  the  offense  with  which 
he  is  charged  is  in  conflict  with  the  United 
States  constitution,  and  the  supreme  court  of 
such  District  is  without  jurisdiction,  though  the 
latter  court  and  the  court  of  appeals  of  the 
District  have  both  held,  on  demurrer  to  the 
indictment,  that  such  statute  is  valid,  and  such 
supreme  court  has  jurisdiction. — In  re  Chapman, 
156  U.  S.  211, 15  S.  Ct.  331,  39  U  Ed.  401. 

Repugnancy  of  a  state  statute  to  the  consti- 
tution of  the  state  does  not  authorize  a  writ  of 
habeas  corpus  from  a  United  States  court,  un- 
less petitioner  is  in  custody  by  virtue  of  the 
statute,  and  it  also  conflicts  with  the  constitu- 
tion of  the  United  States. — Andrews  v.  Swartz, 
156  U.  S.  272,  15  S.  Ct.  389,  39  L.  Ed.  422. 

Where  a  state  court  having  jurisdiction  of  the 
offense  and  person  enters  on  the  trial  of  a  crim- 
inal case  under  a  statute  not  repugnant  to  the 
constitution  of  the  United  States,  no  mere  error 
in  the  conduct  of  the  trial  will  give  a  United 
States  court  jurisdiction  to  review  the  proceed- 
ing on  habeas  corpus. — Id. 

Where  a  conviction  in  a  state  court  can  be 
reviewed  in  a  higher  court  of  the  state  only  on 
allowance  of  a  writ  of  error  by  such  court,  and 
such  allowance  is  refused,  the  judgment  of 
the  court  of  original  jurisdiction  may  be  re- 
viewed on  writ  of  error  from  the  supreme  court 
of  the  United  States,  and  will  not  be  reviewed 
on  habeas  corpus.— Bergemann  v.  Backer*  157 
U.  S.  655,  15  S.  Ct.  727,  39  L.  Ed.  845. 

Whether  or  not  an  indictment  sufficiently 
charged  the  crime  of  murder  in  the  first  degree 
was  for  the  state  court  to  determine,  and  the 
decision  will  not  be  reviewed  on  habeas  corpus 
in  the  federal  courts. — Id. 

Where  a  state  court  had  jurisdiction  of  the 
oifense  and  of  the  accused,  and  proceeded  under 
a  statute  not  repugnant  to  the  constitution  of 
the  United  States,  tUe  circuit  court  of  the 
United  States  cannot  interfere,  by  means  of  a 
writ  of  habeas  corpus,  with  the  execution  of 
the  sentence,  on  the  ground  that  the  indictment 
was  defective.— Id. 

The  facts  that  the  indictment  lacked  the 
words  "A  true  bill,"  and  was  found  by  the  grand 
jury  by  mistake  and  misconception,  afford  no 
ground  for  interposition  by  the  federal  courts 
by  writ  of  habeas  corpus. — Whitten  v.  Tomlin- 
son,  160  U.  S.  231,  16  S.  Ct.  297,  40  Lw  Ed. 
406. 

The  question  whether  a  recognizance,  enter- 
ed into  for  one's  appearance  in  the  state  court 
upon  the  day  appointed  by  law  for  the  beginning 
of  the  court  term,  requires  his  appearance  at  a 
subsequent  day  of  the  term,  is  a  question  for  the 
state  court,  rather  than  for  the  federal  court, 
upon  a  petition  for  a  writ  of  habeas  corpus.— Id. 

The  question  whether  the  word  "resides,"  as 
used  in  Gen.  St.  Conn.  §  962,  authorizing  the 
surety  on  a  recognizance,  upon  making  affidavit 
that  his  principal  intends  to  abscond,  *'to  ob- 
tain from  a  justice  of  the  peace  in  the  county 
in  which  such  principal  resides  a  mittimus  to 
commit  him  to  jail/'  implies  domicile  or  only 


presence  In  the  county,  is  for  the  dedsion  of  the 
state  coyrts.— Id. 

Where  a  person  is  in  custody  under  process 
from  a  state  court  of  original  jurisdiction  for 
an  alleged  offense  against  tiie  state  laws,  and  it 
is  claimed  that  he  is  restrained  of  his  liberty  in 
violation  of  the  United  States  constitution,  the 
circuit  court  has  a  discretion  whether  it  will  dj«- 
charge  him  upon  habeas  corpus  in  advance  of 
his  trial  in  the  state  court.— Id. 

A  warrant  of  extradition  of  a  state  govern- 
or, issued  upon  the  requisition  of  the  governor 
of  another  state,  accompanied  by  a  copy  of  an 
indictment,  is  prima  facie  evidence  that  the  ac- 
cused had  been  indicted,  and  was  a  fugitive 
from  justice,  and,  if  the  court  in  which  the  in- 
dictment was  found  had  jurisdiction  of  the  of- 
fense, is  sufficient  to  make  it  the  duty  of  tho 
federal  courts  to  decline  interposition  by  writ 
of  habeas  corpus,  and  to  leave  the  question  of 
the  lawfulness  of  the  prisoner's  detention  in  tho 
state  in  which  he  was  indict^  to  be  determined 
in  the  first  instance  by  the  state  courts. — Id. 

The  fact  that  the  return  of  the  sheriff  to  tho 
writ  does  not  set  forth  the  indictment  and  the 
warrant  of  extradition  as  ground  for  tiie  deten- 
tion of  the  prisoner  does  not  justify  the  federal 
courts  in  taking  the  latter  out  of  the  custody  oC 
the  state  authorities. — ^Id. 

Except  in  peculiar  and  urgent  cases,  tho 
United  States  courts  will  not  discharge  the  pris- 
oner b^  habeas  corpus  in  advance  of  the  final 
determination  of  his  case  in  the  state  courts, 
and,  even  after  such  determination,  will  general- 
ly leave  the  petitioner  to  the  usual  and  order- 
ly course  of  proceeding  by  writ  of  error  from 
the  United  States  supreme  court— Id. 

The  questions  whether  a  writ  of  error,  in 
criminal  cases  punishable  with  death,  can  be 
prosecuted  under  the  New  Jersey  law,  if  not  al> 
lowed  by  the  chancellor,  under  Cr.  Proo.  Act, 
§  83,  and,  if  so  under  what  circumstances  and 
on  what  conditions,  are  matters  for  the  state 
courts  to  determine.— Kohl  v.  Lehlback,  160  U. 
S.  293,  16  S.  Ct  304,  40  L.  Ed.  432. 

An  appeal  to  a  higher  court  from  a  judg- 
ment of  conviction  may  be  accorded  by  a  state 
on  such  terms  as  it  thinks  proper,  and  the  re- 
fusal of  the  state  courts  to  grant  a  writ  of 
error  to  a  person  convicted  of  murder  will  not 
of  itself  warrant  interference  id  his  behalf  by  a 
federal  court  by  writ  of  habeas  corpus. — Id. 

Where  the  prisoner  is  held  under  a  state 
proceeding  in  aid  of  a  prosecution  for  violation 
of  state  laws,  the  courts  of  the  United  States 
may  exercise  a  discretion  in  determining  the 
question  of  discharge. — lasigi  v.  Van  De  Carr« 

17  S.  Ct.  595,  166  U.  S.  391,  41  L.  Ed.  1045. 

Habeas  corpus  from  a  federal  court  will  not 
lie  to  review  a  judgment  of  murder  in  the  first 
degree  in  a  state  court,  on  the  ground  that  the 
evidence  showed,  at  most  murder  in  the  second 
degree,  and  the  court  only  submitted  to  the  jury 
the  question  as  to  murder  in  the  first  degree. 
This  is  a  matter  of  error  for  review  by  the  state 
supreme  court. — Crossley  v.  State  of  California, 

18  S.  Ct  242^  168  U.  S.  640,  42  Lw  EdL  6ia 

Pen.  Code  Cal.  {{  1227,  1243,  are  not  ia 
violation  of  the  constitutional  laws  of  the  Unit- 
ed States  merely  because  they  do  not  provide 
that  an  appeal  from  an  order  directing  execu- 
tion in  a  capital  case  shall,  of  itself,  operate  te 
stay  the  execution  of  such  judgment  And 
the  question  whether  the  judgment  shall  be 
stayed  or  superseded  pending  an  appeal  to  the 
state  supreme  court  is  for  the  determination  of 
the  trial  judge,  or  the  judges  of  the  state  su- 
preme court;  and  their  refusal  to  stay  it  is  no 
ground  for  interference  bv  the  United  States 
supreme  court,  by  writ  of  habeas  corpus,  on  the 
ground  that  the  failure  to  stay  will  deprive  the 
prisoner  of  his  privilege  to  sue  out  a  writ  of 
error  from  the  supreme  court  to  review   the 
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final  judgment  to  be  entered  by  the  state  su- 
preme court— In  re  Durrant,  18  S.  Gt,  291,  169 
U.  S.  39,  42  L.  Ed.  653. 

It  is  not  a  sufficient  ground  for  the  dis- 
charge by  a  federal  court,  on  habeas  corpus,  of 
one  charged  with  conspiracy  under  a  state  stat- 
ute alleged  to  be  in  contravention  of  the  federal 
constitution,  that  on  an  appeal  by  one  of  his  al- 
leged con-conspirators  the  state  appellate  court 
refused  to  decide  the  question  of  the  validity  of 
the  statute  under  the  federal  constitution,  but 
reversed  the  judgment  and  remanded  the  case  Tor 
a  new  trial,  on  another  ground.  Nor  is  it  aia- 
terial  that  the  prosecution  has  allowed  -  two 
terms  of  the  state  court  to  elapse  without  calling 
petitioner's  case  for  trial,  when  it  does  not  ap- 
pear that  he  himself  has  made  any  effort  to  pro- 
cure a  speedy  trial,  especially  where  his  actual 
imprisonment  is  due  to  his  voluntary  act  in  pro- 
curing the  sureties  on  his  bail  bond  to  surrender 
him.  In  re  Grice,  79  F.  627  (C.  O.)  reversed.— 
Baker  v.  Grice,  18  S.  Ct.  323,  169  U.  S.  284,  42 
L.  Ed.  748. 

A  federal  court  has  jurisdiction  to  issue  a 
writ  of  habeas  corpus  in  behalf  of  one  held  by 
state  authorities  for  trial  on  a  charge  of  violat- 
ing a  state  statute  alleged  to  be  in  contravention 
of  the  federal  constitution,  but  the  prisoner 
should  not  be  discharged  unless  under  exception- 
al circumstances;  the  proper  course  ordinarily 
being  to  leave  him  to  his  remedies  by  appeal,  in 
case  he  should  be  convicted. — Id. 

It  is  only  in  exceptional  and  urgent  cases 
that  the  federal  courts  will  interpose  by  the 
writ  of  habeas  corpus  to  discharge  prisoners 
held  in  custody  under  state  authority. — ^Tinsley 
V,  Anderson,  18  S.  Ct  805,  171  U.  S.  101,  43 
L.  Ed.  91. 

The  doctrine  that,  where  the  jurisdiction  of 
a  federal  court  first  attaches  to  a  matter  of 
which  it  has  concurrent  jurisdiction  with  the 
courts  of  a  state,  it  will  hold  such  matter  to  the 
exclusion  of  the  state  courts,  does  not  give  a 
circuit  court  of  the  United  States,  which  has  in 
a  suit  in  equity  taken  charge  of  the  affairs  and 
assets  of  a  corporation,  jurisdiction,  by  writ  of 
habeas  corpus  to  discharge  such  indicted  official 
from  the  custody  of  the  state  officers.— Harkrad- 
er  V.  Wadley,  19  S.  Ct.  119,  172  U.  S.  148, 
43  L.  Ed.  399. 

Unless  under  extraordinary  circumstances, 
a  court  of  the  United  States  should  not  interfere 
with  the  custody  by  a  state  of  a  prisoner  under 
indictment  in  its.courts,  by  discharging  him  on 
a  writ  of  habeas  corpus,  though  it  may  believe 
the  statute  on  which  the  indictment  is  based  to 
be  in  conflict  with  the  constitution  of  the  United 
States,  as  such  question  can  properly  be  raised 
^and^  determined  in  defense  to  the  indictment, 
subject  to  review  on  behalf  of  the  prisoner  by 
the  supreme  court.— Fitts  v.  McGhee,  19  S.  Ct 
269,  172  U.  S.  516,  43  L.  Ed.  535. 

Where  a  federal  officer  is  arrested  by  state 
authorities  for  the  violation  of  a  state  statute 
while  acting  in  pursuance  of  a  valid  federal  au- 
thority in  the  performance  of  his  duties,  the 
federal  courts  have  jurisdiction  to  order  his 
release  on  habeas  corpus.  Order,  In  re  Thomas, 
87  F.  453,  31  C.  C.  A.  80,  affirmed.—State  of 
Ohio  V.  Thomas,  19  S.  Ct.  453,  173  U.  S.  276, 
43  L.  Ed.  699. 

Habeas  corpus  to  review  a  judgment  of  a 
state  court  in  a  criminal  case,  on  the  ground 
that  some  right  under  the  constitution  of  the 
United  States  has  been  denied  to  the  person 
convicted,  will  not  ordinarily  be  granted,  as  the 
proper  remedy  is  by  writ  of  error.— Markuson 
v.  Boucher,  20  S.  Ct  76,  175  U.  S.  184,  Adv. 
S.  U.  S.  76,  44  L.  Ed.  124. 

^    The  detention  in  prison   by  state  authori- 
ties of  an  officer  of  the  revenue  service  of  the 


United  States  whose  presence  at  his  post  of  duty 
is  important  to  the  public  interests  presents 
such  a  case  of  urgency  as  will  warrant  the  in- 
terference by  writ  of  habeas  corpus  from  a  feder- 
al court,  even  before  final  action  by  the  state 
court,  to  determine  whether  or  not  the  imprison- 
ment is  in  violation  of  the  constitution  or  laws 
of  the  United  States.  Judgment,  In  re  Com- 
ingore  (D.  O.)  96  F.  552,  affirmed.— Boske  v. 
Comingore,  20  S.  Ct  701.  177  U.  S.  459,  44  L. 
Ed.  846. 

* 

Interference  with  the  execution  of  the  sen- 
tence of  a  state  court  by  writ  of  habeas  cor- 
pus from  a  federal  court,  on  the  ground  that  the 
state  law  under  which  the  prosecution  was  had 
upon  an  information  is  invalid,'  is  properly  re- 
fused where  that  question  has  not  been  raised 
in  the  state  court,  either  by^  way  of  defense  to 
the  prosecution  or  by  application  for  writ  of 
habeas  corpus,  especially  when  a  decision  against 
the  validity  of  prosecutions  by  information 
might  result  in  the  liberation  of  many  convicts. 
—Davis  V.  Burke,  21  S.  Ct  210,  179  U.  S.  399, 
45  L.  Ed.  249. 

Habeas  corpus  from  a  federal  court  to  re- 
lease a  prisoner  held  under  sentence  of  a  state 
court  will  not  ordinarily  be  granted  on  the 
ground  of  the  invalidity  of  the  state  law  under 
which  the  sentence  was  passed,  where  that  ques- 
tion has  not  been  presented  to  and  passed  upon 
by  the  state  court. — Gusman  v.  Marrero,  21  S. 
Ct  293,  180  U.  S.  81,  45  L.  Ed.  436. 

An  application  to  a  federal  court  for  a  writ 
of  habeas  corpus  to  release  a  person  imprisoned 
under  a  judgment  of  a  municipal  court  of  a 
state,  on  the  ground  that  the  statute  under 
which  he  was  convicted  is  unconstitutional, 
should  be  denied  without  prejudice  to  a  subse- 
quent renewal  of  it,  when  the  accused  has  not 
availed  himself  of  such  remedies  as  the  laws  of 
the  state  afford  for  a  review  of  the  judgment 
in  the  state  courts.  Judgment,  In  re  Brundage 
(C.  C.)  96  F.  963,  reversed.— State  of  Minnesota 
V.  Brundage,  21  S.  Ct.  455,  180  U.  S.  499,  45 
L.  Ed.  639. 

A  writ  of  habeas  corpns  will  seldom  be  up- 
held as  a  writ  of  error  to  review  in  a  federal 
court  the  proceedings  in  a  criminal  case  in  the 
state  court.  Judgment  (C.  C.)  In  re  Storti,  109 
F.  807,  affirmed. — Storti  v.  Commonwealth  of 
Massachusetts,  22  S.  Ct  72,  183  U.'  S.  138,  46 
L.  Ed.  120. 

Habeas  corpus  in  favor  of  a  person  who 
has  been  convicted  and  sentenced  in  a  state 
court  for  an  alleged  violation  of  the  criminal 
statutes  of  the  state  will  not  be  granted  by  a 
federal  court  on  the  ground  that  he  is  held  in 
violation  of  the  federal  constitution,  where  the 
case  presents  no  exceptional  facts  which  will 
take  it  out  of  the  rule  that  he  must  ordinarily 
first  take  his  case  to  the  highest  court  of  the 
state  in  which  the  judgment  can  be  reviewed, 
and,  if  unsuccessful  therein,  bring  it  to  the 
supreme  court  of  the  United  States  by  writ  of 
error.— Reid  v.  Jones,  23  S.  Ct  89,  187  U.  S. 
153,  47  L.  Ed.  116. 

The  federal  courts  will  not  interfere  by 
habeas  corpus  with  a  state  in  the  administra- 
tion of  its  criminal  law  unless  fundamental 
rights  specially  secured  by  the  federal  constitu- 
tion are  invaded.  Order  (D.  C)  Ex  parte  Rog- 
ers, 138  F.  961,  jfffirmed.— Rogers  v.  Peck,  26 
S.  Ct  87.  199  U.  S.  426,  50  L.  Ed.  256. 

Relief  by  habeas  corpus  is  properly  refused 
in  a  federal  Circuit  Court  to  persons  in  the 
military  service  of  the  United  States,  held  in 
the  custody  of  state  authorities  to  answer  to  a 
charge  of  homicide  which  is  asserted  by  them  to 
have  been  committed  in  the  discharge  of  their 
duty,  under  the  federal  Constitution  and  laws, 
to   apprehend    the   deceased    for   a   larceny    of 
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property  from  a  federal  arsenal,  where  there  is 
conflicting  evidence  on  the  question  whether  or 
not  the  deceased  had  surrendered  before  the  fa- 
tal shot  was  fired.  Order  (C.  C.)  129  F.  823,  af- 
firmed.— United  States  ex  rel.  Drury  v.  Lewis, 
26  S.  Ct.  229.  200  U.  S.  1,  50  L.  Ed.  343. 

The  federal  courts  have  no  jurisdiction  to 
release,  by  habeas  corpus,  a  j^erson  held  in  the 
custody  of  the  state  authorities  to  answer  for 
a  contempt  in  refusing  to  appear  and  testify 
before  a  legislative  investigating  committee,  ei- 
ther .  because  such  a  committee  cannot  sit  in 
vacation,  or  because  the  subject  for  investi- 
gation is  excluded  from  the  jurisdiction  of  the 
Legislature  by  the  provision  of  the  state  Con- 
stitution for  the  separation  of  legislative,  ex- 
ecutive, and  judicial  powers,  since  no  question 
under  the  federal  Constitution  or  laws  is  in- 
volved. Order  (C.  C.)  Ex  parte-  CaldweU,  138 
F.  487,  reversed.— Carfer  v.  Caldwell,  26  S.  Ct. 
264,  200  U.  S.  293,  50  L.  Ed.  488. 

Federal  courts  have  no  power  to  interfere 
by  habeas  corpus  with  the  imprisonment  of  a 
person  under  a  judgment  of  conviction  of  a 
crime  in  a  state  court,  if  that  court  had  juris- 
diction to  try  the  case,  and  iurisdiction  over  the 
person  of  the  accused,  and  did  not  lose  such  ju- 
risdiction  during   the  trial.— Felts  v.   Murphy, 

26  S.  Ct  366,  201  U.  S.  123,  50  L.  Ed.  689; 
Valentina  v.  Mercer,  26  S.  Ct.  368,  201  U.  8. 
131,  50  L.  Ed.  693. 

The  federal  courts  will  not  release,  on  habe- 
as corpus,  a  person  convicted  of  murder  in 
the  first  degree  in  a  state  court,  on  the  theory 
that  that  court  lost  its  jurisdiction  to  proceed 
in  the  trial  because  it  charged  the  jury,  in 
accordance  with  the  admission  of  counsel  for 
the  accused,  that  the  only  question  for  their 
consideration  was  the  degree  of  murder  of 
which  the  accused  was  guilty.^Valentina  v. 
Mercer,  26  S.  Ct.  368,  201  U.  S.  131,  50  L.  Ed. 
693. 

The  silence  of  Circuit  Court  of  Appeals  Act 
March  3,  1891,  c  517,  26  Stat.  826  [U.  S. 
Comp.  St.  1901,  p.  488],  on  the  subject  of 
habeas  corpus,  prevents  a  Circuit  Court  of  Ap- 
peals from  issuing  a  writ  of  habeas  corpus  as 
an  original  and  independent  proceeding,  al- 
though, in  view  of  section  12  of  that  act,  giving 
such  courts  the  powers  specified  in  Rev.  St. 
U.  S.  f  716  [U.  S.  Comp.  St.  1901,  p.  580],  it 
may  issue*  such  a  writ  in  cases  when  necessary 
for  the  exercise  of  a  jurisdiction  already  exist- 
ing. Order,  Ex  parte  Dick,  141  F.  5,  72  C.  C. 
A.  667,  reversed.— Whitney  v.  Dick,  26  S.  Ct. 
584,  202  U.  S.  132,  50  L.  Ed.  963. 

A  person  imprisoned  under  a  conviction 
in  an  Oklahoma  court  is  not  entitled  to  his 
release  on  habeas  corpus,  under  Rev.  St.  U.  S. 
§  753  [U.  S.  Comp.  St  1901,  p.  592],  because  the 
grand  jurors  were  summoned  from  the  body  of 
the  county,  which  resulted  in  the  selection  as 
such  jurors  of  persons  who  were  not  electors  nor 
residents  of  the  territory,  since  the  federal  Con- 
stitution does  not  control  the  method  of  selec- 
tion, and  if  any  laws  have  been  violated  by  this 
method  they  are  territorial  enactments,  which 
are  not  laws  of  the  United  States.— In  re  Moran, 

27  S.  Ct.  25.  203  U.  S.  96.  51  L;  Bd.  105. 

A  person  held  in  actual  custody  by  a  state 
for  trial  in  one  of  its  courts  under  an  indict- 
ment for  a  crime  against  its  laws  will  not  be 
released  on  habeas  corpus  by  a  federal  Cir- 
cuit Court  because  the  methods  by  which  his 
personal  presence  in  the  state  was  secured  may 
have  violated  the  provisions  of  Const.  U.  S.  art. 
4,  §  2,  or  Rev.  St  U.  S.  §  5278  [U.  S.  Comp. 
St.  1901,  p.  3597],  relating  to  extradition  pro- 
ceedings.—rettibone  v.  Nichols,  27  S.  Ct.  Ill, 
203  L.  S.  192,  51  L.  Bd.  148,  7  Ann.  Cas.  104'< ; 
Moyer  v.  Same,  27  S.  Ct  121,  203  U.  S.  221,  51 
L.  Ed.  160. 

Relief  by  habeas  corpus  should  not  be 
accorded  by  a  federal  court  to  a  person  held 
in  custody  by  the  state  authorities  under  an  or^ 


der  of  commitment  entered  by  a  state  court 
after  a  jury  had  returned  a  verdict  of  "not 
guilty,  by  reason  of  insanity,"  although  the 
prisoner  may  be  so  held  in  violation  of  the 
federal  Constitution,  since  he  should  be  left  to 
his  remedy  by  writ  of  error  from  the  federal 
Supreme  Court  to  review  the  final  action  of 
the  highest  court  of  the  state.  Judgment 
Brown  v.  Urquhart  (C.  C.  1905)  139  F.  S46, 
reversed.— Urquhart  v.  Brown,  2?  S.  Ct  469, 
205  U.  S.  179.  51  L.  Ed.  760. 

A  railway  ticket  agent  acting  nnder  and 
in  obedience  to  an  order  of  a  federal  circuit 
cou^t,  enjoining,  as  being  repugnant  to  the 
Federal  Constitution,  the  enforcement  by  the 
State  Cori>oration  Commission  and  the  Attor- 
ney General  of  state  legislation  reducing  rates, 
is  entitled  to  his  discharge  on  habeas  corpus, 
under  Rev.  St.  U.  S.  §  753  (U.  S.  Comp.  St 
1901;  p.  592),  from  imprisonment  under  a 
conviction  in  a  state  court  for  disobejnng  such 
legislation.  Order,  Ex  parte  WoodjC.  C.  1907) 
155  F.  190,  aflirmed.— Hunter  v.  Wood,  28  S. 
Ct  472,  209  U.  S.  205.  52  L.  Ed.  747. 

Federal  courts  will  not  grant  relief  by  habe- 
as corpus  on  constitutional  grounds  to  persons 
imprisoned  under  a  conviction  in  a  state  court, 
where  they  fail  to  raise  such  questions  when 
brought  up  for  sentence  or  on  appeal. — Ex  parte 
Spencer,  33  S.  Ct  709,  228  U.  S.  652,  57  L. 
Ed.  1010. 

Habeas  corpus  will  lie  in  a  federal  court  in 
behalf  of  a  person  convicted,  of  crime  in  a  atate 
court  only  where  the  judgment  is  absolutely 
void  for  want  of  jurisdictifHi.— Frank  v.  Mang- 
um,  35  S.  Ct  582,  237  U.  S.  309,  59  L..  Ed. 
969. 

Habeas  corpus  will  not  issue  out  of  a  federal 
court  in  behalf  of  one  convicted  of  crime  who 
asserts  existence  at  trial  of  mob  domination, 
and  denial  of  due  process  of  law  guaranteed  by 
Const.  U.  S.  Amend.  14,  which  questious  were 
submitted  to  the  trial  court  and  passed  upon 
by  the  highest  state  court. — ^Id. 

^s>52.  Petition. 

See  26  Cent  Dig.  Hab.  Corp.   SS  60-64:    10  Cent. 
Dig.   Contempt  I  218;    21  Cent  Dig.   Execution,  i 

1262. 

^=»54.  «—  Partionlar  aTerments. 

See  26  Cent.  Dig.  Hab.  Corp.  |  61 ;    21  Gent  Dig. 
Execution,  S  1262. 

The  general  averment  in  a  petition  for  a 
writ  of  habeas  corpus  that  petitioner  ia  detain- 
ed in  violation  of  the  constitution  and  laws  of 
the  United  States,  and  that  the  district  court 
had  no  jurisdiction  or  authority  to  tnr  and  sen- 
tence him,  is  merely  an  averment  of  a  conclu- 
sion of  law,  and  not  of  facts  which,  if  proved, 
would  rebut  the  presumption  in  support  of  the 
judgment— Ex  parte  Cuddy,  131  U.  S.  280,  9 
S.  Ct.  703,  33  L.  Ed.  154. 

The  general  allegations  in  the  petition  that 
petitioner  is  detained  in  violation  of  the  consti- 
tution and  laws  of  the  United  States  and  of 
the  state,  and  is  held  without  due  process  of 
law,  are  averments  of  mere  conclusions  of  law.— 
Whitten  v.  Tomlinson,  160  U.  S.  231,  16  S.  Ct 
297,  40  li.  Ed.  406. 


— -  Copies  of  procesa  or  proaaed* 
in^s  anthoridiis  impriaomaiaat. 

See  26  Cent.  Dig.  Hab.  Corp.  |  62. 

Under  Rev.  St  {  754,  a  petition  in  habeas 
corpus  for  the  release  of  one  convicted  of  crime 
in  a  state  court  is  wholly  insufficient,  where 
copies  of  the  information,  verdict,  and  judg- 
ment are  not  attached  to  the  petition,  nor  the 
essential  parts  thereof  stated,  nor  any  cause  as- 
signed for  such  omission. — Craemer  v.  State  of 
Washington,  18  S.  Ct  1,  168  U.  S.  124,  42  L. 
Ed.  407. 

A  petition  for  a  writ  of  habeas  corpus  to 
release  a  prisoner  after  his  conviction,  on  tba 
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ftoand  that  the  proceedings  and  trial  are  void 
ecause  the  defendant  was  denied  his  consti- 
tutional rights  therein,  should  set  forth  the  es- 
sential parts  of  such  proceedings  and  trial.— An- 
dersen V.  Treat,  19  S.  Ct.  67,  172  U.  S.  24,  43 
L.  Ed.  351. 

^=s»06.  Certiorari  incident  to  "writ* 

See  26  Cent.  .Dig.  Hab.  Corp.  S  80. 

The  refusal  of  a  federal  circuit  court  to 
grant  certiorari  as  ancillary  to  a  writ  of  ha- 
beas corpus  is  within  its  discretion,  and  cannot 
be  assigned  as  error.— Hyde  v.  i^hine,  25  S.  Gt. 
7tK),  199  U.  S.  62,  50  L.  Ed.  90,  affirming  judg- 
ment (D.  0.)  United  States  v.  Hyde,  132  F.  545 ; 
Dimond  v.  Shine,  26  S.  Ot.  766,  199  U.  S.  88, 
50  L.  Ed.  99. 

it. 


^=s>69.  Operation  and  effect  of 

See  26  Cent  Dig.  Hab.   Corp.   SS  ^*  .63. 

^s»71.  —  Cnstody  of  prisoner. 

See  26  Cent.  Dig.  Hab.  Corp.  S  98. 

On  appeal  from  a  decision  on  application 
for  habeas  corpus  by  a  person  iihprisoned  under 
conviction  b^  a  state  court,  the  suspension  of 
proceedings  in  the  state  court,  required  by  Bev. 
St  f  766,  has  not  the  effect  of  a  judge's  certifi- 
cate of  reasonable  doubt,  under  Code  Cr.  Proc. 
N.  Y.  f  531,  to  compel  restoration  of  the  pris- 
oner to  his  original  custody. — ^McKane  v.  Dur- 
ston,  153  U.  S.  684,  14  S.  Ct.  913,  38  L.  Ed. 
867. 

^=s>73.  Retnm. 

See  25  Cent  Dig.  Hab.  Corp.  S|  €5-73. 

^=s>76.  «—  Oanse   or   anthority    for   re- 
straint or  detention. 

See  26  Cent   Dig.   Hab.   Corp.  {  67. 

In  habeas  corpus  proceedings  to  obtain  the 
discharge  of  one  held  under  the  Governor's  war- 
rant in  extradition,  it  is  not  indispensable  that 
the  return  to  the  writ  contain  affirmative  alle- 
gations of  all  the  facts  on  which  the  extradi- 
tion proceedings  are  based,  but  it  is  sufficient  if 
it  sets  forth  the  Governor's  warrant  and  the  re- 
citals of  the  warrant,  together  with  the  allega- 
tions of  the  application  for  habeas  corpus  show- 
ing facts  justifying  the  detention  of  the  accused. 
Judgment,  Ex  parte  Dennison,  101  N.  W.  1045, 
72  Neb.  703,  117  Am.  St  Rep.  817,  affirmed.— 
Dennison  v.  Christian,  25  S.  Ct.  795,  196  U.  S. 
a37.  49  L.  Ed.  630. 


—  OonolnsiTeness  and  effect. 

See  26  Cent.  Dig.  Hab.  Corp.  S  70. 

In  a  petition  for  a  writ  of  habeas  corpus, 
verified  by  petitioner's  oath,  as  required  by 
Rev.  St.  f  754,  facts  duly  alleged  may  be  taken 
to  be  true  unless  denied  by  the  return  or  con- 
trolled by  other  evidence,  but  no  allegation  of 
fact  in  the  petition  can  be  assumed  to  be  admit- 
ted unless  distinct  and  unambiguous. — Whitten 
V.  Tomlinson,  160  U.  S.  231,  16  S.  Ct  297,  40 
L.  Ed.  406. 

On  habeas  corpus  to  review  the  issuance  of 
an  extradition  warrant  by  the  governor  of  a 
state,  the  accused  is  concluded  by  the  prima 
facie  case  made  out  by  the  papers  upon  which 
the  governor  acted,  where  sucn  accused,  upon 
the  hearing  in  the  habeas  corpus  proceedings, 
waived  the  right  to  introduce  further  evidence. 
Judgment.  State  v.  Clough,  53  A.  1086,  71  N. 
H.  594,  affirmed.— Munsey  v.  Clough,  25  S.  Ct. 
282,  196  U.  S.  364,  49  L.  Ed.  515. 

^S985.  Evidence. 

See  26  Cent.  Dig.  Hab.  Corp.  IS  77,  78. 

The  supreme  court  will  not  assame  that 
one  sentenced  to  death,  after  the  passage  of  Gen. 
Laws  Minn.  1889,  c.  20,  providing  for  the  soK- 
tary  confinement  of  one  convicted  of  a  capital 
offense,  for  a  murder  committed  before  that 
time,  is  being  kept  in  solitary  confinement,  con-  ' 


trary  to  the  provisions  of  Gen.  St.  Minn.  1878, 
c.  118,  which  alone  is  applicable  to  the  case, 
where  there  is  nothing  in  the  governor's  warrant 
requiring  such  solitary  confinement.— Uolden  v. 
State  of  Minnesota,  137  U.  S.  483,  11  S.  Ct 
143,  34  L.  Ed.  734. 

In  habeas  corpus  to  release  one  convicted  of 
crime  in  a  state  court,  where  the  judgment  has 
been  affirmed  by  the  state  supreme  court,  and  a 
writ  of  error  to  the  supreme  court  of  the  United 
States  has  been  dismissed  for  want  of  jurisdic- 
tion, it  cannot  be  assumed  that  any  point  on 
which  jurisdiction  by  the  latter  court  might 
have  been  sustained  was  overlooked,  merely  be- 
cause that  point  was  not  specifically  raised 
therein  or  in  the  state  supreme  court.— -Craemer 
V.  State,  of  Washington.  18  S.  Ct  1,  168  U.  S. 
124,  42  L.  Ed.  407. 

Evidence  to  show  that  no  extraditable  of- 
fense has  been  committed  is  not  admissible  on 
an  application  for  a  writ  of  habeas  corpus  in 
behalf  of  a  person  arrested  under  extradition 
proceedings,  since  that  is  a  matter  to  be  deter- 
mined by  the  commissioner,  if  competent  legal 
evidence  of  the  commission  of  such  crime  shall 
be  presented  to  him.— Terlinden  v.  Ames,  22  8. 
Ct.  484,  184  U.  S.  270,  46  L.  Ed.  534. 

A  stipulation  that  a  person  sought  to  be 
extradited  was  not  within  the  demanding  state 
on  the  date  specified  in  the  indictment  as  the 
time  of  the  commission  of  the  crime  charged 
is  an  admission  that  he  was  not  within  the 
state  when  the  crime  was,  if  ever,  committed, 
where  there  is  no  claim  of  any  error  in  the 
date  named  in  the  indictment.-— Judgment,  Peo- 
ple V.  Hyatt,  64  N.  E.  825.  172  N.  Y.  1^6,  60 
L.  R.  A.  774,  92  Am.  St.  Rep.  706,  affirmed.— 
Hyatt  V.  People  of  State  of  New  York,  23  S. 
Ct.  456,  188  U.  S.  691,  47  U  Ed.  657. 

Contradictory  evidence  on  the  question  of 
the  presence  or  absence  of  the  accused  in  the 
state  at  the  time  of  the  commission  of  the  of- ' 
fense  will  not  require  his  discharge  on  habeas 
corpus  to  review  the  issuance  of  a  warrant  of 
arrest  in  interstate  extradition  proceedini^. 
Judgment,  State  v.  Clough,  53  A.  1086,  71  N. 
H.  594,  67  Li.  R.  A.  946,  affirmed.— Munsey  v. 
Clough,  25  S.  Ct  282,  196  U.  S.  364,  49  L.  Ed. 
515. 

The  prima  facie  case  arising  on  habeas 
corpds  from  an  extradition  warrant,  regular 
on  its  face,  and  the  requisition  papers  on 
which  it  was  issued,  charging  a  larceny  from 
the  person,  committed  at  Kenosha,  Wisconsin, 
on  a  specified  day,  is  not  rebutted  by  affidavits 
which  import  nothing  more  than  that  the  ac- 
cused was  in  Chicago,  Illinois,  at  1  o'clock 
and  during  the  whole  of  the  afternoon  of  that 
day,  although  the  petition  for  habeas  corpus 
contains  an  allegation  that  the  accused  had 
heard  the  person  against  whom  the  crime  is 
alleged  to  have  been  committed  testify  in  an- 
other habeas  corpus  proceeding  that  such  crime 
was  committed  at  2  o'clock  in  the  afternoon 
of  the  day  named.— People  of  the  State  of  Illi- 
nois ex  rel.  McNichols  v.  Pease,  28  S.  Ct.  58, 
207  U.  S.  100,  52  Ia  Ed.  121. 

Evidence  held  sufficient  to  establish  crime  of 
burglary,  as  defined  by  the  law  of  New  York 
on  habeas  corpus,  so  as  to  sustain  the  action 
of  the  United  States  commissioner  in  issuing 
an  order  of  commitment  for  extradition.— Mc- 
Namara  v.  Henkel,  33  S.  Ct.  146,  226  U.  S.  520, 
57  L.  Ed.  330. 

The  regularity  of  proceedings  of  a  for- 
ei^  legislative  committee  investigating  frauds 
will  be  presumed  on  habeas  corpus  to  cBscharge 
from  detention  in  extradition  proceedings,  ac- 
cused having  appeared  before  such  committee 
without  objection.— Kelly  V.  Griffin,  36  S.  Ct 
487,  241  U.  S.  6,  60  L.  Ed.  861. 

The  federal  courts  on  habeas  corpus  to  se- 
cure discharge  in  proceedings  for  extradition  to 
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Canada  will  presume  tbat  the  Canadian  govern- 
ment will  respect  the  convention  between  the 
United  States  and  Great  Britain,  precluding 
trial  on  collateral  charges. — Id. 

^=901.   Scope  of   inquiry  aiid  po^irers   of 
oonrt. 

See  25  Cent.  Dig.  Hab.  Ck>rp.  S9  81-96;  21  Cent. 
Dig.   Execution,   9  1262. 

^=992.  ^—  In  general. 

See  25  Cent.  Dig.  Hab.  Corp.  §9  81,  83,  87-96;  10 
Cent.  Dig.  Contempt,  9  219:  21  Cent.  Dig.  Execu- 
tion, 9  1262;    23  Cent.  Dig.  ExtraU.  9  45. 

Where  a  person  is  in  custody  under  an  or- 
der of  the  circuit  court  for  contempt  in  refus- 
ing to  answer  under  an  order  requiring  him  to 
submit  to  examination,  the  supreme  court  will 
release  him  by  a  writ  of  habeas  corpus,  on  the 
ground  that  the  order  of  imprisonment  was  with- 
out jurisdiction  of  the  court.— Ex  parte  Fisk, 
113  U.  S.  713,  5  S.  Ct.  724,  28  L.  Ed.  1117. 

Rev.  St  §  5278,  requiring  the  surrender  of 
"a  fugitive  from  justice"  from  one  state  or  ter- 
ritory to  another,  does  not  direct  or  authorize 
such  surrender  unless  it  is  made  to  appear  that 
the  person  is  in  fact  a  fugitive  from  justice. 
If  the  determination  of  that  foct,  upon  proof 
before  the  executive  of  the  state  or  territory 
where  the  alleged  fugitive  is  found,  is  subject 
to  judicial  review  upon  habeas  corpus,  the  ac- 
cused, being  in  custody  under  his  warrant. — 
which  recites  the  requisition  of  the  demanding 
state,  accompanied  by  an  authentic  indictment, 
charging  him,  substantially  as  required  by  her 
laws,  with  a  specific  crime  committed  within 
her  jurisdiction, — should  not  be  discharged,  be- 
cause, in  the  judgment  of  the  court,  the  proof 
showing  tl}at  he  was  a  fugitive  from  justice 
may  not  be  as  full  as  might  properly  have  been 
required.— Ex  parte  Reggel,  114  U.  S.  642.  5 
S.  Ct.  1148,  29  L.  Ed.  250. 

Certain  prisoners  were  charge'd  specifical- 
ly with  an  offense  against  the  election  laws  of 
Indiana  and  of  the  United  States.  Held^  that 
the  district  court  of  the  United  States  for  In- 
diana had  jurisdiction  to  try  and  punish  them 
for  that  offense,  and  in  proceedings  for  habeas 
corpus,  for  a  person  held  under  sentence,  the 
inquiry  is  not  whether  the  indictment  under 
which  he  was  convicted  was  good  on  demurrer, 
but  whether  it  describes  a  class  of  offenses  of 
which  the  trial  court  had  jurisdiction. — Ex 
parte  Coy,  127  U.  S.  731,  8  S.  Ct  1263.  32  L. 
Ed.  274. 

Upon  an  original  application  to  the  supreme 
court  of  the  United  States  for  a  writ  of  habeas 
corpus  in  favor  of  one  committed  for  contempt 
by  a  circuit  court  the  facts  as  set  forth  in  the 
order  of  commitment  must  be  regarded  as  true 
and  cannot  be  reviewed. — In  re  Terry,  128  U. 
S.  289,  9  S.  Ct  77,  52  L.  Ed.  405. 

Where  the  indictment  of  a  postal  employ^  for 
larceny  from  the  mails  is  good,  and  he  is  con- 
victed, the  supreme  court  on  habeas  corpus 
proceedings,  will  not  inquire  into  the  motives 
with  which  the  letter  was  put  into  the  mail, 
even  though  the  object  was.  to  detect  defend- 
ant in  his  criminal  practices.— Wight  v.  Nichol- 
son, 134  U.  S.  136,  10  S.  Ct  487,  33  L.  Ed.  865. 

On  a  habeas  corpus  granted  to  a  person  com- 
mitted after  examination  to  await  a  warrant 
for  his  surrender  in  extradition  proceedings, 
the  only  questions  that  can  be  considered  by  the 
court  are  whether  the  commissioner  had  ju- 
risdiction, and  whether  there  was  legal  evidence 
to  warrant  the  commitment,  and  it  has  no  pow- 
er to  review  the  evidence  as  to  guilt  or  inno- 
cence.—Oteiza  V.  Jacobus,  136  U.  S.  330,  10  S. 
Ct  1031,  34  L.  Ed.  464,  afilrming  (C.  C.)  In  re 
Cortes,  42  P.  47. 

When  a  person  is  arrested  in  one  district 
under  a  warrant  based  upon  an  indictment  found 
in  another  district,  to  which  be  is  to  be  remov- 
ed for  trial,  the  question  of  his  identity  is 
one  of  fact,  to  be  determined  by  the  United 


States  commissioner  before  whom  his  exami- 
nation is  had,  and  such  determination  is  not 
reviewable  on  a  writ  of  habeas  corpus.— Homer 
V.  United  States,  143  U.  S.  207,  12  S.  Ct  407, 

36  L.  Ed.  126,  affirming  order  (D.  C.)  United 
States  V.  Horner,  44  F.  677. 

A  district  judge,  before  issuing  a  warrant* 
under  Rev.  St.  §  1014,  for  the  removal  of  & 
person  arrested  in  his  district  to  another  dis- 
trict for  trial,  is  entitied  to  determine  whether 
the  district  court  of  such  other  district  has  ju- 
risdiction of  the  offense  with  which  the  prisoner 
is  charged,  and  his  determination  is  reviewable 
in  the  circuit  court  by  writ  of  habeas  corpus. 
— Id. 

On  habeas  corpus  sued  out  by  a  person  ar- 
rested on  complaint  made  of  a  violation  of  th« 
lottery  law  (Rev.  St.  S  3894.  Amend.  Act  Sept 
19,  1890,  c.  908,  26  Stat  465)  in  maUing  a  cir- 
cular concerning  an  alleged  lottery,  and  held  to 
await  the  action  of  the  grand  jury,  the  court 
cannot  determine  whether  the  scheme  to  whic^ 
the  circular  related  was  in  fact  a  lottery,  nor 
can  such  question  be  determined  upon  appeal 
to  the  supreme  court  from  the  order  dismissing 
the  writ.— Horner  v.  United  States,  143  U.  S. 
570,  12  S.  Ct  522,  36  L.  Ed.  266. 

Where  a  state  officer,  who  has  seized  under 
tax  warrants  property  in  the  hands  of  a  receiv- 
er of  the  United  States  circuit  court,  and  who 
has  disobeyed  the  order  of  the  court  that  he  re- 
lease it  forthwith,  is  committed  for  contempt 
upon  his  application  to  the  supreme  court  for 
the  writ  of  habeas  corpus  the  only  question  to 
be  considered  is  whether  the  order  of  commit- 
ment was  void  for  want  of  power  to  make  it — 
Ex  parte  Tyler,  149  U.  S.  164.  13  S.  Ct.  785, 

37  L.  Ed.  689;  Ex  parte  Riser,  149  U.  S.  191. 
13  S.  Ct  793,  37  L.  Ed.  698. 

An  indictment  is  not  open  to  collateral  at- 
tack on  habeas  corpus,  after  trial  and  convic- 
tion, on  the  ground  that  it  does  not  allege  with 
sufficient  certainty  the  place  of  the  offense  un- 
less it  shows  affirmatively  that  the  offense  was 
committed  without  the  jurisdiction  of  the  court 
—United  States  v.  Pridgeon,  153  U.  S.  48.  14 
S.  Ct.  746,  38  L.  Ed.  631. 

It  was  within  the  jurisdiction  of  the  trial 
court  to  determine  whether  or  not  the  record  of 
a  prior  conviction  before  a  judge  without  a 
jury  was  legitimate  proof  of  a  first  offense, 
where  the  prisoner  had  waived  a  trial  by  jury 
in  accordance  with  a  statute  claimed  to  be  un- 
constitutional, and  its  decision  will  not  be  re- 
viewed on  habeas  corpus. — Ex  parte  Belt,  159 
U.  S.  95,  15  S.  Ct  987,  40  L.  Ed.  88. 

Whether  an  extraditable  crime  haa  been 
committed  is  a  question  6f  mixed  law  and  fact 
but  chiefly  of  fact;  and  the  judgment  of  a  mag- 
istrate, rendered  in  good  faith,  that  the  accused 
is  guilty  of  the  act  charged,  and  that  it  consti- 
tutes an  extraditable  crhne,  cannot  be  review- 
ed on  the  weight  of  evidence,  and  is  final  for 
the  purposes  of  the  preliminary  examination 
unless  palpably  erroneous  in  law. — Omelas  v. 
Ruiz,  161  U.  S.  502,  16  S.  Ct  689,  40  L.  Ed. 
787. 

On  habeas  corpus  to  release  one  held  un- 
der commitment  for  extradition  by  a  commis- 
sioner the  only  matter  of  evidence  to  be  con- 
sidered is  whether  there  was  any  legal  evidence 
at  all  upon  which  the  commissioner  could  de2ide 
that  there  was  evidence  sufficient  to  justify 
commitment— Ex  parte  Bryant  17  S.  Ct  744. 
167  U.  S.  104,  42  L.  Ed.  94. 

The  existence  of  the  treaty  of  June  16. 
1852,  between  the  United  States  and  Prussia, 
which  has  been  repeatedly  recognized  by  both 
governments  as  still  in  force,  notwithstanding 
the  incorporation  of  Prussia  into  the  German 
Empire,  cannot  be  questioned  by  the  jndiciai 
department  in  proceedings  for  a  writ  of  habeas 
corpus  to  prevent  the  extradition  of  a  fugitive 
from  Prussia  who  is  held  under  extradition  pro- 
ceedings under  that  treaty,  as  the  question  iB 
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a  political  one,  and  the  courts  must  accept  the 
determination  thereof  by  the  political  depart- 
ment of  the  g^oyernment— Terlinden  v.  Ames, 
22  S.  Ct.  484,  184  U.  S.  270.  46  L.  Ed.  534. 

Whether  the  depositions  and  other  docu- 
ments offered  under  Act  Au^.  3,  1882,  $  5,  22 
Stat.  216,  c.  378  [U.  S.  Comp.  St.  1901,  p. 
3595],  governing  evidence  in  extradition  cases, 
sufficiently  establish  the  criminality  of  the  ac- 
cused for  the  purposes  of  extradition,  cannot  be 
reviewed  upon  habeas  corpus.  Judgment  (C. 
C)  In  re  Grin,  112  F.  790,  affirmed.— Grin  v. 
Shine,  23  S.  Ct  98.  187  U.  S.  181.  47  L.  Ed. 
130. 

A  federal  court  is  not  required  to  weigh  the 
evidence  of  probable  cause  on  habeas  corpus  to 
inquire  into  a  detention  to  aw.alt  the  removal 
of  the  accused  to  another  federal  district  for 
trial,  although  a  prisoner  may  hav»  the  right, 
on  habeas  corpus,  under  the  state  practice,  to 
have  the  state  court  consider  that  question, 
since  the  provision  of  Rev.  St.  U.  S.  {  1014  [U. 
S.  Comp.  St.  1901,  p.  716],  that  the  usual  mode 
of  process  adopted  in  the  state  shall  be  pur- 
sued, refers,  to  the  proceedings  in  arrest  and 
examination  of  the  accused  before  the  commis- 
sioner, and  has  no  bearing  upon  a  subsequent 
independent  proceeding  on  habeas  corpus.— 
Hyde  v.  Shine,  25  S.  Ct.  760,  199  U.  S.  62,  50 
L.  Ed.  90,  affirming  judgment  (D.  C.)  United 
States  V.  Hyde,  132  F.  545:  Dimond  v.  Shine, 
25  S.  Ct.  766,  199  U.  S.  88,  50  L.  Ed.  99. 

Where  the  Governor  of  another  state  makes 
an  application  on  the  Governor  for  an  extra- 
dition warrant,  the  Governor  must  determine 
whether  the  person  is  substantially  charged 
with  the  crime  in  such  other  state  and  whether 
he  is  a  fugitive  from  justice;  and  when  it  ap- 
pears in  habeas  corpus  proceedings  on  what 
showing  the  Governor  acted,  it  is  a  question  of 
law  for  the  court  whether  the  accused  has  been 
substantially  charged  with  the  crime  against 
the  demanding  state.  Judgment,  Ex  parte  Den- 
nison,  101  N.  W.  1045,  72  Neb.  703,  117  Am. 
St.  Rep.  817.  affirmed.— Dennison  v.  Christian, 
25  S.  Ct.  795,  196  U.  S.  637,  49  L.  Ed.  630. 

The  objection  that  an  extradition  requisi- 
tion contains  a  clause  that  the  demanding  state 
will  not  be  responsible  for  any  expense  attend- 
ing the  arrest  and  delivery  of  the  alleged  fugi- 
tive is  not  available  to  the  accused  on  habeas 
coiT)U8  to  inquire  into  the  legality  of  the  extra- 
dition proceedings,  but  is  a  matter  for  the  con- 
sideration of  the  executive  of  the  surrendering 
state  when  he  receives  the  official  demand  for 
the  surrender  of  the  alleged  fugitive  criminal. — 
Marbles  v.  Creecy,  30  S.  Ct.  32,  215  U.  S.  63. 
54  L.  Ed.  92. 

]M[atters  in  abatement  and  substantive  de- 
fenses are  not  open  on  habeas  corpus  to  test 
the  validity  of  proceedings,  under  Rev.  St.  $ 
1014  (U.  S.  Comp.  St.  1901,  p.  716).  to  remove 
to  another  federal  district  for  trial  a  person 
there  charged  with  an  offense  against  the  Unit- 
ed States.  Order  (C.  C.  1909)  166  F.  621.  af- 
firmed.—Haas  V.  Henkel,  30  S.  Ct  249,  216  U. 
S.  462,  54  L.  Ed.  569,  17  Ann.  Cas.  1112. 

The  error,  if  any,  in  prosecuting  proceed- 
ings for  the  removal  to  another  federal  district 
for  trial  of  a  person  there  charged  with  an  of- 
fense against  the  United  States,  while  similar 
proceedings  in  a  federal  Circuit  Court  for  an- 
other district  are  pending,  cannot  be  corrected 
on  a  writ  of  habeas  corpus.  Order  (C.  C.  1909) 
166  F.  627,  affirmed.— Peckham  v.  Henkel,  30  S. 
Ct.  255,  216  U.  S.  483,  54  L.  Ed.  579. 

A  finding  of  probable  cause  for  the  removal 
to  the  District  of  Columbia  of  a  person  there 
charged  with  an  offense  against  the  United 
States  will  not  be  disturbed  on  habeas  corpus 
as  being  wholly  without  any  evidence  to  support 
it.  where  certified  copies  of  indictments  for  con- 
spiring against  the  United  States,  found  in  the 
District  of  Columbia,  were  produced  before  the 


commissioner,  although  copies  of  indictments 
found  by  a  federal  court  of  the  district  where 
the  accused  resides,  laying  the  locus  of  the  con- 
spiracy in  that  district,  were  also  offered  in  evi- 
dence, together  with  testimony  tending  to  show 
that  the  accused  had  not  been  in  the  District 
of  Columbia  at  any  of  the  times  when  the  con- 
spiracy was  said  to  have  been  formed. — Price  v. 
HenkeL  30  S.  Ct  257,  216  U.  S.  488,  54  L. 
Ed.  581. 

One  good  count  in  an  indictment  under 
which  a  trial  might  be  had  in  the  federal  dis- 
trict to  which  a  removal  under  Rev.  St  §  1014 
(U.  S.  Comp.  St  1901,  p.  716),  is  sought  is 
enough  to  support  an  order  for  such  removal 
in  a  habeas  corpus  proceeding. — Id. 

Upon  habeas  corpus  to  inquire  into  a  de- 
tention under  a  conviction  in  a  federal  Circuit 
Court,  affirmed  by  the  proper  Circuit  Court  of 
Appeals,  the  bill  of  exceptions  cannot  be  ex- 
amined with  a  view  to  determining  whether 
there  was  any  testimony  to  support  the  accu- 
sation.—(1910)  Harlan  v.  McGourin,  31  S.  Ct. 
44,  218  U.  S.  442,  54  L.  Ed.  1101,  21  Ann. 
Cas.  849,  affirming  decree  Ex  parte  Harlan  (C. 
C.  1909)  180  F.  119. 

A  federal  court  will  not  consider  on  habe- 
as cori>us  questions  of  the  sufficiency  of  the  in- 
formation* on  which  the  conviction  of  the  ac- 
cused was  had,  or  whether  the  acts  set  out  in 
the  agreed  statement  of  facts,  which  it  is  stip- 
ulated should  be  considered  as  a  part  of  the 
information,  constituted  a  crime. — In  re-  Greg- 
ory. 31  S.  Ct  143,  219  U.  S.  210,  55  K  Ed. 
184. 

Decision  of  a  committing  magistrate  in  for- 
eign extradition  proceedings  cannot  be  review- 
ed on  habeas  corpus  if  he  had  jurisdiction  of 
the  subject-matter  and  of  the  accusred,  and  the 
offense  charged  was  within  the  treaty,  and  the 
evidence  was  sufficient  to  establish  the  crimi- 
nality of  accused  for  extradition  purposes,  in 
view  of  Rev.  St.  §  5270  (U.  S.  Comp.  St.  1901, 
p.  3591).— McNamara  v.  Henkel,  33  S.  Ct  146, 
226  U.  S.  520.  57  L.  Ed.  330. 

Inquiry  on  application  in  a  federal  court  for 
writ  of  habeas  corpus  by  one  convicted  of  crime 
in  a  state  court  is  not  confined  to  proceedings 
in  the  trial  court  but  extends  to  appeals  which 
the  prisoner  has  had  the  benefit  of.— Frank  v. 
Mangum,  35  S.  Ct  582,  237  U.  S.  309,  59  L. 
Ed.  969. 

Courts  of  the  United  States  on  an  applica- 
tion for  writ  of  habeas  corpus  under  Rev.  Stat 
S§  754-761  (Comp.  St  1913,  §§  1282-1289),  by 
a  person  confined  under  final  judgment  of  a 
state  court  may  inquire  into  the  truth  of  the 
causes  of  his  detention. — Id. 

Federal  courts,  on  application  for  habeas 
corpus  by  person  held  under  final  judgment,  of 
a  state  court,  are  confined  to  examination  of 
such  jurisdictional  question.— Collins  v.  John- 
ston, 35  S.  Ct  649,  237  U.  S.  502,  59  L.  Ed. 
1071. 

Finding  of  United  States  Commissioner  in 
foreign  extradition  proceedings  that  the  evi- 
dence sustained  the  charge  cannot  be  reversed 
on  habeas  corpus  if  he  acted  on  adequate  evi- 
dence and  had  jurisdiction  and  the  onense  was 
extraditable.— Bingham  v.  Bradley,  36  S.  Ct. 
634,  241  U.  S.  511,  60  L.  Ed.  1136. 


— -  JuHfldiotional   queations. 

See  25  Cent.  Dig.  Hab.  Corp.  |9  82,  92. 

A  citizen  of  the  Cherokee  Nation  having 
been  convicted  of  a  crime  punishable  with  death 
in  a  court  of  the  United  States,  he  may,  on  ap- 
plication to  the  supreme  court  for  writ  of  ha- 
beas corpus,  allege  and  prove  facts,  not  contra- 
dictory to  the  record,  showing  that  the  trial 
court  was  without  jurisdiction.— Ex  parte  May- 
field,  141  U.  S.  107,  11  S.  Ct  939.  35  L.  Ed. 
635. 
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Where  the  requiarite  citisenship  appears 
upon  the  face  of  a  bill  in  a  federal  court,  the 
jurisdiction  of  the  court  cannot,  in  a  collateral 
proceeding  by  habeas  corpus  bj  one  who  was 
not  a  party  to  the  bill,  be  attacked  by  evidence 
dehors  the  record. — Ex  parte  Lennon,  17  S.  Ct. 
658,  166  U.  S.  548,  41  L.  Ed.  1110,  affirming 
judgment  64  F.  320,  12  C.  C.  A.  134. 

^=995.  — —  Validity  of  prooeedins*. 

See  26  Cent.  Dig.  Hab.  Corp.  |  82. 

The  invalidity  of  a  court-martial  consti- 
tuted entirely  of  officers  in  the  regular  army 
of  the  United  States  in  direct  violation  of  the 
seventy-seventh  article  of  war,  declaring  that 
such  officers  "shall  not  be  competent  to  sit  on 
courts- martial  to  try  the  officers  or  soldiers  of 
other  forces/'  can  be  raised  on  habeas  corpus. 
Order,  Deming  v.  McClaughry.  113  F.  639,  51 
C.  C.  A.  349,  affirmed.— McClaughry  v.  Deming, 
22  S.  Ct.  786,  186  U.  S.  49,  46  L.  Ed.  1049. 


— -  Errors  and  irreKvlarities. 

See  25  Cent.  Dig.  Hab.  Corp.  !  81. 

Questions  depending  upon  state  law — ^snch 
as  the  lawfulness  of  a  respite  granted  by  the 
governor  to  a  person  under  sentence  of  death, 
or  the  validity  of  a  sentence  before  the  ex- 
piration of  a  year  durini^  which  the  right  to 
file  a  motion  for  a  new  trial  is  claimed  to  .con- 
tinue— will  not  be  reviewed  bv  a  federal  court 
on  writ  of  habeas  corpus.  Judgment  (G.  C.) 
In  re  Storti,  109  F.  807,  affirmed-— Storti  v. 
Commonwealth  of  Massachusetts,  22  S.  6t.  72, 
183  U.  S.  138,  46  L.  Ed.  120. 

,  Whether  an  indictment  in  a  state  court  suf- 
ficiently charged  an  oflfense  is  not  open  to  in- 
quiry on  habeas  corpus  to  inquire  into  a  deten- 
tion under  a  conviction  in  the  state  court. 
Writ  of  error.  State  v.  Howard  (1901)  40  S.  E. 
71,  129  N.  C.  584,  dismissed.— Howard  v.  Flem- 
ing. 24  S.  Ct.  49,  191  U.  S.  126,  48  L.  Ed.  121. 

Errors  of  a  trial  court  in  sustaining  an  in- 
dictment which  fails  to  charge  with  sufficient 
certainty  and  fullness  some  particular  fact  can- 
not be  reviewed  on  habeas  corpus  to  inquire 
into  the  legality  of  an  imprisonment  under  the 
sentence  imposed  after  a  conviction  on  such  in- 
dictment.—Dimmick  V.  Tompkins,  24  S.  Ct  780. 
194  U.  S.  540,  48  L.  Ed.  1110. 

The  technical  sufficiency  of  the  indictment 
and  the  question  of  the  procedure  under  it  are 
not  open  to  inquiry  on  habeas  corpus  to  review 
the  issuance  of  a  warrant  of  arrest  in  inter- 
state extradition  proceedings.  Judgment,  State 
V.  Clough,  53  A.  1086.  71  N.  H.  594.  67  L.  R. 
A.  946,  affirmed.— Munsey  v.  Clough,  25  S.  Ct. 
282,  196  U.  S.  364,  49  L.  Ed.  515. 

The  sufficiency  of  an  indictment  charging  a 
conspiracy  under  Rev.  St.  U.  S.  f  6440  [U.  S. 
Comp.  St  1901,  p.  3676],  "to  defraud  the 
United  States  out  of  the  possession  and  use  of, 
and  the  title  to,  divers  large  tracts  of  public 
lands  of  the  United  States,"  as  against  objec- 
tions based  on  the  lack  of  description  of  the 
lands,  the  uncertainty  of  the  allegations  as  to 
the  means  to  be  used  to  carry  out  the  alleged 
conspiracy,  the  failure  to  give  the  names  of  the 
fictitious  or  disqualified  persons  through  whom 
the  fraud  was  effected,  the  indefiniteness  and 
inconsistency  of  the  allegations,  and  the  im- 
proper conclusion,  will  not  be  determined  on 
habeas  corpus  to  inquire  into  a  detention  to 
await  a  warrant  for  the  removal  of  the  accused, 
under  section  1014  [U.  S.  Comp.  St.  1901,  p. 
716],  to  the  federal  district  where  the  trial  is 
to  be  had,  but  such  objections  are  for  the  trial 
court  to  determine.— Hyde  v.  Shine,  25  S.  Ct. 
760,  199  U.  S.  62.  50  L.  Ed.  90,  affirming 
judgment  (D.  C.)  United  States  v.  Hyde,  132 
F.  545:  Dimond  v.  Shine,  25  S.  Ct.  766,  199 
U.  S.  88,  50  L.  Ed.  99. 

Error  by  United  States  commissioner  in  re- 
ceiving in  evidence  in  foreign  extradition  pro- 


ceedings depositions  taken  in  a  foreign  country, 
certified  by  the  Consul  General  of  the  United 
States,  cannot  be  reviewed  on  habeas  corpus. 
— McNamara  v.  Henkel,  33  S.  Ct.  146,  228  U. 
S.  520.  57  L.  Ed.  330. 

_  • 

Errors  in  rejection  of  evidence  in  extradition 
proceedings  are  not  reviewable  by  habeas  cor- 
pus.—Charlton  V.  Kelly,  33  S.  Ct  945,  229  U. 
S.  447,  57  L.  Ed.  1274,  46  L.  R.  A.  (N.  S.)  397. 
affirming  judgment  (C.  C.)  Ex  parte  Charlton, 
185  F.  880. 

Refusal  by  state  court  to  consider,  on  trial 
for  perjury,  defense  of  immateriality  of  alleged 
false  testimony,  even  if  erroneous,  could  not  be 
reviewed  by  federal  court  on  habeas  corpus. — 
Collins  V.  Johnston,  35  S.  Ct  649,  237  U.  S. 
502,  59  L.  Ed.  1071. 


«—  Cause   of   detentioii  ezistins 
at  time  of  l&eariiis* 

An  order  dismissing  the  writ,  and  remanding 
the  petitioner  to  custody,  is  proper  where  the 
petitioner,  though  holding  a  consular  office  un- 
der a  foreign  government  when  the*  writ  issued, 
has  been  removed  from  office,  as  a  prisoner  is 
not  to  be  discharged  for  defects  in  the  original 
arrest,  where  sufficient  ground  for  his  de- 
tention is  shown  at  the  time  of  the  hearing. — 
lasigi  V.  Van  De  Carr,  17  S.  Ct  595,  106  U. 
S.  391,  41  L.  Ed.  1045. 


Determination   of   partionlar  §•• 
snes  or  qnestions. 

See  25  Cent  Dig.  Hab.  Ck>rp.  S8  84-M. 

^=9l03.  — ->  Extradition* 

See  25  Cent  Dig.  Hab.  Corp.  IS  90,  9L 

An  unauthor^ed  arrest  by  a  state  official  on 
a  requisition  of  a  French  consul,  charging  a 
seaman  on  a  French  vessel  with  insuborduia- 
tion,  conformably  to  article  8  of  the  treaty 
with  France  of  August  12,  1853,  10  Stat  992. 
996,  does  not  entitle  the  seaman  to  his  dis- 
charge on  habeas  corpus  when  brought  before 
a  federal  district  court,  since  the  objection  to 
the  irregularity  of  the  arrest  is  obviated  by 
the  action  of  that  court  in  examining  into  the 
case  under  the  authority  conferred  upon  it  by 
Act  June  11,  1864,  c.  116,  13  Stat  121,  car- 
ried forward  in  substance  as  Rev.  St  IT.  S. 
f§  4079-4081  [U.  S.  Comp.  St  1901,  p.  27661, 
enacted  to  provide  for  the  execution  of  treat- 
ies respecting  consular  jurisdiction  over  the 
crews  of  foreign  vessels  in  the  waters  and  porta 
of  the  United  States.— Dallemagne  v.  Moiean,. 
25  S.  Ct.  422,  197  U.  S.  169,  49  L.  Ed.  709. 

The  truth  of  an  allegation  in  an  indict- 
ment which  may  present  a  mixed  question  of 
law  or  fact  cannot  be  Inquired  into  on  habeas 
corpus  sued  out  by  the  accused,  whose  intei^ 
state  extradition  is  sought  Judgment  Ex  parte 
Pierce  (C.  C.  1907)  155  F.  663,  affirmed.— IHerce 
V.  Creecy,  28  S.  Ct  714,  210  U.  S.  387.  52  L. 
Ed.  1113. 

A  showing  that  the  accused  was  in  the 
state  in  the  neighborhood  of  the  time  alleged 
in  the  indictment  as  the  date  of  the  crime  is 
enough  to  preclude  a  discharge  upon  habeas 
corpus  in  extradition  proceedings  on  the  groand 
that  he  was  not  a  fugitive  from  justice.— 
Strassheim  v.  Daily,  31  S.  Ct  558,  221  U.  & 
280,  55  L.  Ed.  735. 

^=9105.  — -  Final     Jndcment,     aentenee 
and  eomnutment. 

See  25  Cent  Dig.  Hab.  Corp.  H  93,  M. 

A  sentence  of  a  federal  Circuit  Court  of 
two  years'  imprisonment  in  a  state  prison  wUL 
not  be  held  void  on  habeas  corpus,  on  the  the- 
ory that,  as  the  convict  was  found  guUty  on 
two  counts  of  the  indictment,  the  imprisonment 
was  directed  for  a  period  not  exceeding  one 
year  on  each  count,  where  there  is  nothuig  ^ 
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the  record  to  show  that  there  was  a  separate 
sentence  of  one  year's  imprisonment  upon  each 
count— Dimmick  v.  Tompkins,  24  S.  Gt.  780, 
194  U.  S.  540,  48  L.  Ed.  1110. 


«—  Oommitiiieiit  for  eontempt. 

See  25  Cent  Dig.  Kab.  Corp.  8  96;  10  Cent  Dig. 
Contempt    9   220. 

Where  a  person  is  in  custody  under  an  or- 
der of  the  circuit  court  for  contempt  in  refusing 
to  answer  under  an  order  requiring,  him  to  sub- 
mit to  examination,  the  supreme  court  will  re- 
lease him  by  a  writ  of  habeas  corpus,  on  the 
ground  that  the  order  of  imprisonment  was 
without  jurisdiction  of  the  court— Ex  parte. 
Fisk,  113  U.  S.  713,  6  S.  Ct.  724,  28  L.  Ed. 
1117. 

^=»108.  Diaposltlon  of  person. 

See  25  Cent  Dig.  Hab.  Corp.  SS  07-100;  21  Cent 
Dig.  Execution,  S  1262. 

^s>109.  «—  Remand    or   reeommitment. 

See  25  Cent  Dig.  Hab.  Corp.  S9  07,  08. 

Where  a  prisoner,  after  conviction,  in  com- 
mitted to  the  custody  of  the  warden  of  the 
penitentiary  for  punishment,  under  a  statute 
which  is  invalid  as  to  the  prisoner  because  ex 
post  facto,  he  is  entitled,  on  application  for 
habeas  corpus,  to  his  discharge;  but  it  appear- 
ing that  he  is  nevertheless  guilty,  the  supreme 
court,  not  being  able  to  remand  him  to  the  cus- 
tody of  the  sheriff  to  be  proceeded  against 
again,  because  the  ex  post  facto  law  under 
which  he  is  held  has  repealed  the  former  law, 
under  which  he  might  otherwise  have  been 
punished,  will,  under  Rev,  St  §  753,  authoriz- 
ing the  court  to  dispose  of  the  party  as  law 
and  justice  require,  order  the  warden  of  the 
penitentiary  to  notify  the  attorney  general  of 
the  state  in  which  he  is  held  before  discharging 
him.— In  re  Medley,  134  U.  S.  160,  10  S.  Ct. 
384,  33  L.  Ed.  835;  In  re  Savage,  134  U.  S. 
176,  10  S.  Ct.  389,  33  L.  Ed.  842. 

^s»112.  Judgment  or  order. 

See  25  Cent.  Dig.  Hab.  Corp.  9  101. 

When  a  prisoner  is  entitled  to  be  discharg- 
ed on  habeas  corpus  merely  because  the  court 
exceeded  its  jurisdiction  in  passing  the  par- 
ticular sentence,  and  not  because  of  any  mat- 
ter affecting  the  verdict,  the  order  of  discharge 
should  be  made  without  prejudice  to  the  right 
of  the  government  to  take  any  lawful  measures 
to  have  a  new  and  valid  sentence  imposed  by 
the  trial  court— In  re  Bonner,  151  U.  S.  242, 
14  a  Ct  323,  38  L.  Ed.  149. 

^s>113.  Appeal  and  error. 

See  25  Cent.  Dig.  Hab.  Corp.  99  102-116;  2  Cent. 
Dig.  App  it  E.  »9  73.  150.  S64.  461.  672;  3  Cent  Dig. 
App.    lb   E.   9   3400. 

The  supreme  court  of  the  United  States 
has  no  jurisdiction  under  the  form  of  an  ap- 
peal or  writ  of  error  to  review  a  decision  of  a 
circuit  court  upon  a  writ  of  habeas  corpus,  in 
the  case  of  a  person  alleged  to  be  "restrained 
of  his  liberty  in  violation  of  the  constitution  or 
any  law  or  treaty  of  the  United  States."  Such 
an  appeal  was  given  by  Act  Feb.  5,  1867,  c,  28 
(14  Stat  385),  but  it  was  taken  away  again 
by  Act  March  27,  1868,  c.  34  (15  Stat.  44), 
and  has  never  been  restored. — Ex  parte  Royall, 
112  U.  S.  181,  5  S.  Ct  98,  28  L.  Ed.  690. 

In  habeas  corpus  proceedings,  on  appeal 
from  the  United  States  district  court,  where  a 
party  is  present  and  participates  without  ob- 
jection in  a  hearing  in  chambers  of  the  circuit 
court,  it  is  too  late  to  object,  on  appeal  to  the 
supreme  court,  that  the  hearing  was  not  in 
open  court— Roberts  v.  Reilly,  116  U.  S.  80, 


6  S.  Gt  291,  29  li.  Ed.  544,  affirming  judgment 
(D.  C.)  In  re  Roberts,  24  F.  132. 

Under  Rev.  St  M  763,  765,  appeals  from 
the  United  States  district  court  in  habeas  cor- 
pus proceedings  need  not  be  taken  to  the  next 
term  of  the  circuit  court,  and,  in  view  of  the 
lEiummary  nature  of  the  proceeding,  may  be 
heard  at  the  current  term.— Id. 

An  order  of  a  district  court  of  the  United 
States  refusing  to  issue  a  writ  of  habeas  corpus 
is,  so  far  as  an  appeal  is  concerned,  equivalent 
to  a  refusal  to  discharge  the  petitioner  on  a 
hearing  on  the  return  to  the  writ;  and  under 
section  1909  of  the  Revised  Statutes  an  ap- 
peal to  the  supreme  court  lies  from  such  or- 
der.—Ex  parte  Snow,  120  U.  S.  274,  7  S.  Ct 
556,  30  L.  Ed.  658. 

Act  Cong.  March  8,  1885,  c.  353,  gives  an 
appeal  to  the  United  States  supreme  court  in 
habeas  corpus  cases  only  from  the  final  decision 
of  the  circuit  court,  and,  where  a  prisoner  was 
discharged  from  custody  by  an  order  of  the 
circuit  judge,  an  appeal  by  his  jailer  to  the 
United  States  supreme  court  was  dismissed. — 
Carper  v.  Fitzgerald,  121  U.  S.  87,  7  S.  Ct  825, 
30  L.  Ed.  882. 

Nor  does  rule  34  of  the  United  States  su- 
preme court,  relating  to  the  custody  of  prison- 
er on  habeas  corpus,  have  that  effect  The 
purpose  of  that  rule  is  to  regulate  proceed- 
ings on  appeals,  under  Rev.  St  f  763,  from  a 
decision  of  a  judge  to  the  circuit  court  of  the 
district,  as  weU  as  under  section  764,  as  amend- 
ed by  the  act  of  March  8,  1885,  from  a  cir- 
cuit court  to  the  supreme  court — Id. 

Act  Cong.  March  3,  1885,  amending  Rev. 
St  U.  S.  f  764,  and  giving  the  right  of  appeal 
to  the  supreme  court  of  the  United  States  from 
the  final  decision  of  a  circuit  court  in  cases 
described  in  Rev.  St.  U.  S.  $  763,  among  which 
are  cases  of  habeas  corpus,  on  petition  of  per- 
sons alleged  to  be  restrained  of  their  Uberty 
in  violation  of  the  constitution  or  laws  of  the 
United  States,  requires  the  supreme  court,  on 
such  appeal,  to  examine  into  the  evidence  on 
which  the  circuit  court  has  based  its  decision. 
—Cunningham  v.  Neagle,  135  U.  S.  1,  10  S. 
Ct  658,  34  L.  Ed.  55,  affirming  (C.  C.)  In  re 
Neagle,  39  F.  833,  5  L.  R.  A.  78. 

Where  a  person  imprisoned  by  the  circuit 
court  for  violating  an  injunction  seeks  his  dis- 
charge on  habeas  corpus  in  that  court,  on  the. 
ground  that  the  court  had  no  jurisdiction  to 
commit  him,  the  determination  against  him  of 
the  questions  thus  raised  does  not  involve  any 
question  as  to  the  jurisdiction  of  the  court  in 
the  habeas  corpus  proceeding,  and  hence  no  ap- 
peal therein  can  be  taken  direct  to  the  supreme 
court  under  the  first  subdivision  of  section  5  of 
the  judiciary  act  of  1891. — Ex  parte  Lennon, 
150  U.  S.  393,  14  S.  Ct.  123,  37  L.  Ed.  1120, 
following  Carey  v.  Houston  &  T.  C.  Ry.  Co. 
(1893)  150  U.  S.  170,  14  S.  Ct  63,  37  L.  Ed. 
1041. 

The  provisions  of  Rev.  St.  fi  764-766,  al- 
lowing appeals  from  the  circuit  courts  directly 
to  the  supreme  court  in  all  cases  of  habeas 
corpus,  were  repealed  by  the  judiciary  act  of 
March  3,  1891,  but  the  right  of  direct  appeal 
in  habeas  corpus  proceedings  still  exists  in  the 
cases  designated  in  section  5  of  that  act;  and 
upon  such  appeals  the  act  of  March  3,  1893 
(27  Stat.  751),  amending  Rev.  St  S  766,  so  as 
to  require  appeals  thereunder  to  be  taken  with- 
in six  months,  may  operate.— Id. 

Where  one  imprisoned  by  the  circuit  court 
for  violating  its  injunction  petitions  for  ha- 
beas corpus  because  of  the  circuit  court's  want 
of  jurisdiction  to  make  the  commitment,  the 
decision  of  the  circuit  court  refusing  to  issue 
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the  writ  does  not,  on  tbe  theory  that,  if  the 
court  making  the  commitment  was  without  ju- 
risdiction, petitioner  was  deprived  of  his  liber- 
ty without  due  process  of  law,  involve  the 
construction  or  application  of  the  United  States 
constitution  so  as  to  authorize  an  appeal  to  the 
supreme  court  of  the  United  States,  under  the 
judiciary  act  of  1891  (26  Stat.  828),  provid- 
ing for  appeals  to  that  court  in  such  cases. — Id. 

On  appeal  from  the  circuit  court  in  a  case 
of  habeas  corpus,  the  supreme  court  has  pow- 
er to  review  both  the  law  and  the  facts.— 
Johnson  v.  Sayre,  158  U.  S.  109,  15  S.  Ct.  773, 
39  L.  Ed.  914. 

When  an  appeal  to  the  United  States  sur 
preme  court  by  one  under  sentence  of  death  of 
a  state  court  from  a  refusal  of  an  application 
for  habeas  corpus  is  dismissed,  and  fiiual  judg- 
ment is  entered,  and  the  mandate  is  issued,  the 
state  authorities  may  proceed  with  the  execu- 
tion of  the  sentence,  thougli  the  mandate  is  de- 
livered to  them  instead  of  the  circuit  court 
from  which  the  appeal  was  taken. — ^Lambert 
V.  Barrett,  159  U.  S.  660,  16  S.  Ct  135,  40  L. 
Ed.  296. 

Where  persons,  arrested  on  an  application 
for  their  extradition,  made  under  oath  by  the 
consul  of  a  foreign  state,  are  discharge  on 
habeas  corpus,  an  appeal  is  properly  prosecuted 
by  the  consul  on  behalf  of  his  government.— Or- 
nelas  v.  Ruiz,  161  U.  S.  502,  16  S.  Ct.  689,  40 
L.  Ed.  787. 

Act  Cong.  March  8.  1885  (28  Stat  c  355), 
limiting  appeals  from  the  supreme  court  of  the 
District  of  Columbia  and  the  territorial  supreme 
courts  to  cases  in  which  the  matter  in  dispute 
was  money  or  some  right  ascertainable  in  money, 
did  not,  by  implication,  repeal  Rev.  St.  §  1909, 
and  section  10  of  the  organic  law  of  New  Mex- 
ico, authorizing  appeals  from  the  judgments  of 
the  territorial  supreme  court  in  habeas  corpus 
proceedings.  In  re  Borrego,  46  P.  211,  8  N. 
M.  655,  reversed.— Borrego  v.  Cunningham,  17 
S.  Ct  182,  164  U.  S.  612.  41  L.  Ed.  572. 

An  order  made  in  habeas  corpus  proceed- 
ings discharging  a  prisoner  from  custody  is  a 
final  judgment  from  which  an  appeal  lies.- 
Harkrader  v.  Wadley,  19  S.  Ct  119,  172  U.  S. 
148,  43  li.  Ed.  399. 

Although  a  writ  of  habeas  corpus  is  grant- 
ed by  a  circuit  judge  at  chambers,  an  appeal 
lies  where  the  final  order,  overruling  the  re- 
turn and  discharging  tEe  prisoner,  was  made 
by  the  court  at  a  stated  term. — Id. 

The  power  of  the  supreme  court  on  an  ap- 
peal from  a  dismissal  of  a  petition  for  habeas 
corpus  by  a  circuit  court  of  the  United  States 
for  want  of  jurisdiction,  a  certificate  thereof 
being  given,  is  not  limited  to  the  question  of 
jurisdiction  by  Act  Cong.  March  3,  1891,  c.  517, 
I  5.  26  Stat  827  [U.  S.  Comp.  St  1901,  p. 
549].  but  extends,  under  Rev.  St.  U.  S.  f  761 
[U.  S.  Comp.  St  1901,  p.  594],  to  such  disposal 
of  the  party  as  law  and  justice  require.  Judg- 
ment (O.  C.)  In  re  Storti,  109  F.  807,  affirmed. 
— Storti  V.  Commonwealth  of  Massachusetts,  22 
S.  Ct.  72,  183  U.  S.  138,  46  U  Ed.  120. 

A  final  order  of  a  circuit  court  dismissing 
a  writ  of  habeas  corpus  must  be  affirmed  on 
appeal,  if  the  return  shows  sufficient  cause  for 
detention,  where  the  record  of  that  court  shows 
that  the  matter  came  on  to  be  heard  on  {peti- 
tioner's oral  motion  for  discharge  based  upon 
the  averments  of  the  return;  no  evidence  hav- 
ing been  offered  or  considered  by  the  court. 
Order  (C.  C.)  105  F.  614,  affirmed.— Carter  v. 
McClaughry,  22  a  Ct  181,  183  U.  S.  365,  46 
L.  Ed.  236. 

The  dismissal'  of  an  appeal  from  an  order 
of  a  United  States  Circuit  Court  dismissing 
writs  of  habeas  corpus  to  inquire  into  a  deten- 
tion under  a  warrant  of  arrest  issued  in  extra- 
dition proceedings  ia  not  required  because  qf  the 


pendency,  as  appears  on  the  argument  of  snch 
appeal,  of  proceedings  on  a  second  complaint  by 
the  demanding  government  which  reiterates  the 
original  charge  with  some  amplification,  and 
charges  an  additional  offense.— Wright  v.  Hen- 
kel.  23  S.  Ct  781,  190  U.  S.  40,  47  L.  Bd.  048^ 
affirming  order  (O.  C.)  In  re  Wright  123  P. 
463. 

A  decision  of  a  federal  Circuit  Court  deny- 
ing a  writ  of  habeas  corpus  may  be  reviewed  by 
direct  appeal  to  the  federal  Supreme  Court, 
where  the  petition  averred  that  the  imprison- 
ment of  the  appellant  was  in  violation  of  th« 
federal  Constitution. — Dimmick  v.  Tompkins,  24 
S.  Ct  780,  194  U.  S.  540,  48  U  Ed.  1110. 

In  deterpiining  whether  the  evidence  below 
in  a  habeas  corpus  proceeding  was  sufficient  to 
support  the  judgment,  the  Supreme  Court  wHl 
not  regard  errors  in  admitting  incompetent  evi- 
dence, if  it  appears  from  the  whole  record  that 
no  other  conclusion  could  be  reached  on  tbe 
competent  evidence  than  the  one  reached.  Judg- 
ment, Ex  parte  Dennison,  101  N.  W.  1045.  T2 
Neb.  708,  117  Am.  St  Rep.  817,  affirmed.— 
Dennison  v.  Christian,  25  S.  Ct  795,  196  U.  5?. 
637,  49  li.  Ed.  630. 

A  federal  court  will  not  allow  an  appeal 
from  its  decision  refusing  a  writ  of  habeas  cor- 
pus to  release  one  convicted  of  murder  by  a 
state  court,  when  on  a  previous  writ  of  error 
the  United  Statcfs  Supreme  Court  had  decided 
that  no  rights  secured  to  the  accused  bjr  the 
federal  Constitution  and  laws  had  been  violat- 
ed, and  the  only  ground  for  the  application  was 
that  defendant  was  never  properlv  charged  be- 
fore a  committing  magistrate.  Order  (JO.  C.) 
Ex  parte  Look,  134  F.  308,  affirmed.— Lee  Look 
V.  Ross,  25  S.  Ct  801,  198  U.  S.  679,  49  L.  Ed. 
1171. 

A  reprieve  by  the  Governor  of  a  state^post- 

Soning,  until  a  filled  date,  the  execution  of  a 
eath  sentence,  evidently  granted  to  permit 
the  prisoner  to  appeal  to  the  Supreme  Court 
of  the  United  States  from  the  order  of  a  dis- 
trict court  denying  habeas  corpus,  is  not  a  pro- 
ceeding against  the  prisoner  witnin  the  mean- 
ing of  Rev.  St  U.  S.  §  766,  27  Stat  751.  c 
226  [U.  S.  Comp.  St  1901,  p.  597],  nullify- 
ing anv  proceeding  against  a  person  in  prison 
or  confined  or  restrained  of  his  liberty,  in  any 
state  court,  or  by  authority  of  anv  state,  pend- 
ing the  proceedings  or  appeal  in  habeas  corpus 
cases  in  the  federal  courts.  Order  (D.  C.)  Kx 
parte  Rogers.  138  F.  961,  affirmed.— Rogers 
V.  Peck,  26  S.  Ct  87,  199  U.  S.  425,  50  Lu 
Ed.  256. 

The  death  of  the  appellant  abates  an  ap- 
peal to  the  federal  Supreme  Court  from  an 
order  of  a  federal  Circuit  Court  denying  re- 
lief by  habeas  corpus. — Johnson  v.  State  of  Ten- 
nessee, 29  S.  Ct  651,  214  U.  S.  485,  53  L.  Ed. 
1056. 

Federal  Supreme  Court  has  jurisdiction,  un- 
der Act  July  1,  1902,  f  1().  of  appeal  from  Su- 
preme Court  of  Philippine  Islands  in  habeas  cor- 
pus proceeding  involving  section  5  of  that 
statute.— McMicking  v.  Schields,  35  S.  Ct  665, 
238  U.  S.  99,  59  L.  Ed.  1220. 

^=:»118«  Operation  and  effeot  of  refnsal 
to  disoharco* 

See  US  Cent.  Dig.  Hab.  Corp.  I  121. 


— -  Subsequent  applieatio: 

See  25  Cent  Dig.  Mab.  Corp.  8  121. 

Where  a  United  States  marshal,  in  custody 
for  an  act  done  in  pursuance  of  a  law  of  tfas 
United  States,  is  brought  before  a  federal  court 
bv  habeas  corpus  and  discharged,  he  cannot  be 
aiterwards  tried  in  the  state  courts.— Cunning- 
ham v.  Neagle,  135  U.  S.  1,  10  S.  Ct  658,  34  U 
Ed.  55,  affirming  (C.  0.)  In  re  Neagle,  30  F. 
833,  6  L.  B.  A.  78. 
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HEADNOTBS 


m.   SUSPENSION  OF  KEMEDT. 

See  25  Cent  Dig,  Hab.  Corp.  i{  122-124. 

Review  of  moot  qaesdons,  relating  to  laapen- 
sion,  see  Appeal  and  Error,  ^=s»19. 


HABITATION. 


See  Domicile. 


HABITUAL  CRIMINALS. 

See  Criminal  Law,  <8=s>162,  1201,  1213. 

Due  process  of  law,  see  Constitutional  Law, 
«=5>270. 

Equal  protection  of  laws,  see  Constitutional 
Law.  «=s>250. 

Imposition  of  heavier  penalty  as  former  jeop- 
ardy, see  Criminal  Law,  ^=»204. 

HALF  FARE  TICKETS. 

Impairing  obligation  of  contract,  see  Constitu- 
tional Law,  ^s»126. 

HANDWRITING. 

Comparison   by  witnesses,   see   Evidence^   ^=s> 

Laws  relating  to  comparison,  as  ex  post  facto 
laws,  see  Okistitutional  Law,  ^=:»2Q2. 

HARBORS. 

See- 
Navigable  Waters,  «s»d9. 
Wharves. 

Collisions   between   vessels,  see  Collision,  ^s» 

86-105. 
Jurisdiction  of  offenses  on  vessels,  see  Criminal 

Law,  ^=3>07. 
Territorial   powers   as  to   taxation  in  harbor 

areas,  see  Taxation,  ^=^19. 

HARD  LABOR. 

See  Criminal  Law,  «=s>1208. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and   Error, 
1025-1074. 


In  criminal  prosecutions,  dw— 
Criminal  Law,  «=>liaL-1177. 
Homicide,  «=5>333-340. 

HARTER  ACT. 

See- 
Collision,   ^=926. 
Shipping,   <S=»13&-13& 

HAWAII. 

Courts,  decisions  as  precedents  in  federal  courts, 

see  Courts,  ^=>98. 
Jurisdiction  of  Supreme  Court  on  appeal  from 

Supreme  Court  of  Hawaii,  see  Courts,  ^ss> 

387(4). 
Taxation  of  franchises  granted  by  the  Hawaiian 

government,  see  Taxation,  ^s»19. 

HAWKERS  AND  PEDDLERS. 

See  26  Cent.  Dig.  Hawk,  ft  P. 

Due  process   of  law,   see  Constitutional  Law, 

^=9295. 
Equal    protection    of    law,    see    Constitutional 

Law,  «»239. 
Itinerant  vendors  of  drugs,  see  Druggists,  ^=>2. 
License  tax  as  interfering  with  commerce,  see 

Commerce,  ^s»40,  67. 


HAZARD. 


See- 
Gaming. 
Lotteries. 


HEADLIGHTS. 


Due  process  of  law,  see  Constitutional  Law, 
<S=»297. 

Equal  protection  of  law,  see  Constitutional  Law, 
<$=s>241. 

Locomotives,  statutory  requirements,  see  Rail- 
roads, «=5>233. 

Powers  of  states  to  regulate  headlights  on  en- 
gines used  in  interstate  commerce,  see  Com- 
merce, ^=9lO. 

HEADNOTES. 

Court  opinions,  see  Courts,  ^=3>109. 
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HEALTH. 

Scope-Note. 

[INCLUDES  protection  of  public  from  disease  or  danger  to  life  in  general ;  and  viola- 
tions of  health  laws,  and  prosecution  and  punishment  thereof  as  public  offenses. 
CFor  r«lat#d  matters  under  other  topics,  see  cross-references  after  analysisj 


Analysis, 

I.  Boards  of  Health  and  Sanitary  Officers. 
^=»1.  National  board. 

II.  Regulations  and  Offenses. 

21.  Constitutionality  of  regulations. 

22.  Contagious  and  infectious  diseases. 

24.  Quarantine. 

25.  Vaccination. 

Cross-References. 


Contagious  and  infectious  diseases  of  animals, 

see  Animals,  ^s»2S-^. 
Due  process  of  law,  see  Constitutional  Law,  ^=9 

320. 
Person  insured,  representations,  warranties,  or 

conditions  in  policy  or  application  therefor, 

see  Insurance,  ^=:»291. 


Re|fula£ipn  of  manufacture,  sale,  and  use  of 
tides  of  food  or  drink,  see  Food;    medicines, 
see  Druggists;    poisons,  see   Poisons. 

Regulation  of  practice  of  medicine,  see  Physi- 

*  clans  and  Surgeons. 


I.   BOABD8    OF   HEAI.TH   AIVD    SANI- 
TABT  OFFICERS. 

^=»1.  National  board. 

See  25  Cent   Dig.  HealUi,  S  1. 

Act  Cong.  Marcli  3,  1870,  created  a  nation- 
al board  of  health,  the  members  of  which  were 
to  receive  as  compensation  $10  per  day,  and  rea- 
sonable expenses,  wlien  actually  engaged  in  the 
performance  of  their  duties.  The  sum  of  $50,- 
000  was  appropriated  to  "pay  the  salaries  and 
expenses"  of  the  board,  and  to  "carry  out  the 
purposes'*  of  the  act.  Various  subsequent  acts 
appropriating  moneys  used  the  same  language, 
and  the  act  of  August  7,  1882,  declared  "that 
no  other  public  money  than  that  hereby  ap- 
propriated shall  be  expended  for  the  purposes  of 
the  board  of  health."  Held,  that  these  provi- 
sions clearly  evinced  the  purpose  of  congress  to 
restrict  the  liability  of  the  United  States  in  re- 
spect to  the  expenditures  of  the  board  to  the 
amounts  appropriated,  and  there  was  no  im- 
plied contract  to  pay  a  member,  who  was  also 
the  board's  salaried  employ)^,  any  compensation 
for  services  rendered  in  either  capacity,  after 
the  appropriations  were  exhausted. — Dunwoody 
V.  irnited  States,  143  U.  S.  578,  12  S.  Ct.  465, 
36  L.  Ed.  269,  affirming  judgment  23  Ct.  CI.  82. 

n.   BEGUUkTIONS  AND  OFFENSES. 

Regulation  of  manufacture,  sale,  and  use  of  ar- 
ticles of  food  or  drink,  see  Food;  poisons,  see 
Poisons. 

Regulation  of  practice  of  medicine,  see  Physi- 
cians and  Surgeons. 

Vaccination  regulations,  denial  of  personal  lib- 
erty, see  Constitutional  Law,  ^=s>83;  equal 
protection  of  laws,  see  Constitutional  Law, 
«®=>212. 

^=^21.  Oonatitntioiiality-  of  reKvlationa. 

See  26  Cent  Dig.  Health.  8  26. 

Rev.  Laws,  c.  75.  f  137,  authorizes  the 
board  of  liealth  of  a  city  or  town,  if,  in  its  dis- 
cretion, it  is  necessary  for  the  public  health,  to 


require  the  vaccination  and  revaccination  of  all 
of  the  inhabitants  thereof,  and  requires  them 
to  provide  means  of  free  vaccination,  and  de- 
clares that  whoever,  being  over  21  years  of  agie, 
and  not  under  guaraianship,  refuses  or  neglects 
to  comply  with  such  requirement,  shall  forfeit 
$5.  Held,  that  such  act  was  a  valid  exercise 
of  police  power  as  defined  by  Const,  c.  1,  I  1. 
art.  4,  providing  that  tfhe  general  court  shall 
have  power  to  establish  all  manner  of  whole- 
some orders,  laws,  statutes,  etc.,  not  reougnant 
to  the  Constitution,  which  they  shall  judge  to 
be  for  the  welfare  of  the  commonwealth. — 
Jacobson  v.  Commonwealth  of  Massachusetts,  25 
S.  Ct.  358,  197  U.  S.  11,  49  L.  Ed.  643,  3  Ann. 
Cas.  765,  affirming  Commonwealth  v.  Pear,  66 
N.  E.  719,  183  Mass.  242,  67  L.  R.  A.  935. 

Laws  1901,  p.  912,  c.  334,  S  100,  as  amend- 
ed by  Laws  1902,  p.  937,  c  352,  §  47,  general- 
ly known  as  the  '^Tenement  House  Act,"  re- 
quiring all  school  sinks  in  the  existing  tene- 
ment houses  in  cities  of  the  first  class  to  be  re- 
moved and  replaced  bv  water-closets,  is  a  prop- 
er and  constitutional  exercise  of  the  police 
power  of  the  state  for  the  protection  of  the 
public  health.  Judgment,  Tenement  House  De- 
partment of  City  of  New  York  v.  Moeschen 
(1904)  72  N.  B.  231,  179  N.  Y.  325.  70  L.  R. 
A.  704,  103  Am.  St.  Rep.  910,  affirmed.— 
Moeschen  v.  Tenement  House  Department  of 
City  of  New  York,  27  S.  Ct  781,  203  U.  S. 
583.  51  L.  Ed.  328. 

Regulations  with  respect  to  the  height  of 
buildings  and  in  regard  to  their  mode  of  con- 
struction in  cities,  made  by  legislative  enact- 
ment for  the  safety,  comfort,  or  convenience  of 
the  people,  and  for  the  benefit  of  property  own- 
ers generally,  are  valid  if  the  height  and  condi- 
tions provided  for  can  be  plainly  seen  not  to 
be  unreasonable  or  inappropriate.  Judgment 
(1907)  79  N.  E.  745,  193  Mass.  364.  118  Am. 
St.  Rep.  523.— Welch  v.  Swasey,  29  S.  Ct.  567, 
214  U.  S.  91,  53  L.  Ed.  923. 

^s»22.   Oontasions    a&d    Infoetlovs    dl»- 
eaaea. 

See  25  Cent.  Dig.  Health,  ii  26-28. 
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HIGH-WATER  MARK 


— -  Quarantiiae. 

See  26  Cent  Dig.  Health,  {  27. 

The  presumption  whidh  the  law  attaches  to 
the  acts  of  public  officers  exists  in  favor  of  quar- 
antine regulations  established  by  the  governor 
on  the  recommendation  of  a  live-stock  sanitary 
commission,  with  respect  to  the  sufficiency  of 
the  information  on  which  the  regulations  were 
adopted.  Judgment  St.  Louis  S.  W.  Ry.  Co.  v. 
Smith,  49  S.  W.  627.  20  Tex.  Civ.  App.  451,  af- 
firmed.—Smith  V.  St.  Louis  &  S.  W.  Ry.  Co.  of 
Texas,  21  S.  Ct  603,  181  U.  S.  248,  45  L.  Ed. 
847. 

The  quarantine  laws  of  the  several  states 
were  not  abrogated  by  the  immigration  acts  of 
Mardh  3,  1875.  c.  141,  18  Stat.  477  fU.  S. 
Comp.  St.  1901,  p.  1285],  August  3,  1882,  c. 
376,  22  Stat.  214  [U.  S.  Comp.  St.  1901,  p. 
1288],  June  26,  1884,  c.  121,  23  Stat.  58  [U.  S. 
Comp.  St.  1901,  p.  1290],  February  26,  1885,  c. 
164.  23  Stat  332  [U.  S.  Comp.  St  1901,  p. 
1290],  February  23,  1887,  c.  220,  24  Stat.  415 
[V.  S.  Comp.  St  1901,  p.  12921,  and  March  3, 
1891,  c.  551,  26  Stat.  1084  [U.  S.  Comp.  St. 
1901,  p.  1294],  and  the  regulations  to  enforce 
the  same;  but  the  safeguards  which  they  create 
and  the  regulations  which  they  impose  on  the 
introduction  of  immigrants  are  ancillary  and 
subject  to  such  quarantine  laws.  Judgment  25 
So.  591.  51  La.  Ann.  645,  56  L.  R.  A.  795,  72 
Am.  St  Rep.  458,  affirmed. — Compagnie  Fran- 
Qsise  de  Navigation  ft  Vapeur  v.  State  Board  of 
Health  of  Louisiana,  22  S.  Ct  811,  186  U.  S. 
380,  46  L.  Ed.  1209. 

^=»25,  «—  VaooinAtioau 

See  26  Cent  Dig.  Health.  S  2S. 

A  state  Legislature,  in  enacting  a  statute 
purporting  to  be  for  the  protection  of  local 
communities  against  the  spread  of  smallpox, 
is  entitled  to  choose  between  the  theory  of  those 
of  the  medical  profession  wlio  think  vaccina- 
tion worthless  for  this  purpose,  and  believe  its 
effect  to  be  injurious  and  dangerous,  and  the  op- 
posite theory,  which  is  in  accord  with  common 
belief  and  is  maintained  by  high  medical  author- 
ity, and  is  not  compelled  to  commit  a  matter  of 
this  character,  involving  the  public  liealth  and 
safety,  to  the  final  decision  of  a  court  or  jury. 
Judgment  Commonwealth  v.  Pear,  66  N.  E.  719. 
183  Mass.  242,  67  L.  R.  A.  935,  affirmed.— 
Jacobson  v.  Commonwealth  of  Massachusetts,  25 
S.  Ct  358,  197  U.  S.  11,  49  U  Ed.  643,  3  Ann. 
Cas.  765. 

HEARING. 

Particular   actions    or    proceedings. 
Admiralty,  ^=>81. 

A1«AV|8      6CS954 

Appeai  and  Error,  «=s>801,  818-835. 

Contempt  ^=»61. 

Equity.  «=>175,  241,  376-392,  464. 


I 


Particular  actions  or  proceedings, 

Indictment  and  Information,  ^s>140. 
Mortgages,  ^=>476. 
Wills,  «=»322-332. 

HEARSAY  EVIDENCE. 

See- 
Criminal  Law.  ^=3»419,  420. 
Evidence,  «=s>3l4-323. 

HEATING. 

Passenger  cars,  due  process  of  law,  see  Constitu- 
tional Law,  ^=:»297;  equal  protection  of  laws, 
see  Constitutional  Law,  ^^241;  power  of 
state  to  regulate,  see  Commerce,  ^=s>62. 

HEAT  OF  PASSION. 

Element  of  manslaughter,  see  Homicide,  ^=» 
38-40. 

HEIRS. 

See- 
Constitutional  Law,    ^=>309. 
Descent  and  Distribution. 
Estoppel,  ^s>28. 
Taxation,    ^=»416. 
Wills,    <8=>505,    506. 

HEPBURN  ACT. 

See- 
Carriers,   ^=3»25. 
Commerce,  ^=»6l. 

HIDES. 

Inspections  as  regulation  of  commerce,  see  Com- 
merce, ^=s»50,  51. 

HIGH  SCHOOLS. 

Ne^oes,  equal  protection  of  laws,  see  Constitu- 
tional Law,  4=^220. 

HIGH  SEAS. 

Jurisdiction  of  offenses  on  vessels  in  harbors, 

see  Criminal  Law,  ^=»97. 
Place    of   offense,    see   Homicide,   ^s»132. 

HIGH-WATER  MARK. 

Ownership  and  rights  in  land  between  high  and 
low  water  marks,  see  Navigable  Waters, 
36-38. 


Tills  IHcest  is  eompiled  on  tl&e  Key-Number  System*   For  ezplaiuitloA,  see  pace  ill. 


HIGHWAYS. 

Scope-Note. 

[INCLUDES  roads  open  for  free  passage  to  the  public,  established  for  public  benefit; 
nature  and  scope  of  power  to  establish  and  maintain  such  roads  in  general ;  constitutional 
and  statutory  provisiens  relating  thereto;  appointment  and  removal,  rights,  powers,  du- 
ties, and  liabilities  of  highway  boards,  officers,  etc. ;  establishment  of  such  roads  by  stat- 
utory proceedings,  construction,  repair,  and  improvement  thereof,  and  alteration,  vaca- 
tion, and  abandonment  thereof;  taxes  for  highway  purposes  and  local  assessments  for 
particular  roads;  title  to  and  rights  in  the  land  occupied,  and  removal  of  and  liabilities 
for  obstructions,  encroachments,  etc.;  and  use  of  such  roads,  and  liabilities  for  injuries 
from  defects,  obstnictions,  etc..  therein,  and  for  injuries  from  violations  of  the  law  of 
the  road  causing  collisions,  etc. 

CFor  related  matters  undsr  othsr  topics,  see  cross-references  after  analysis.] 

Analysis, 
I.  Establishment,  Alteration,  and  Discontinuance. 

(A)  ESTABI^ISHMENT    BY    PRESCRIPTION,    USER,    OR    RECOGNITION. 

^=»  7.  Adverse  character  of  use  in  general. 
11.  Operation  and  effect. 

14.  Extent  of  highway. 

17.  Evidence  as  to  existence  of  highway. 

(B)  ESTABI.ISHMENT  BY  STATUTE  OR  STATUTORY  PROCEEDINGS. 

[No  paraprraphs  or  references  in  this  Digest.    But  see  25  Cent  Dig.  fflglL 
§§  2&-233.] 

(C)  Alteration,  Vacation,  or  Abandonment. 

[No  paragraphs  or  references  in  this  Digest.    But  see  25  Cent  Dig.  Hl^ 
§§  234r-287.] 

(D)  Title  to  Fee  and  Rights  of  Abutting  Owners. 

[No  paragraphs  or  references  in  tliis  Digest    But  see  25  Cent  Dig.  High. 
§§  288-^00.] 

II.  Highway  Districts  and  Officers. 

III.  Construction,  Improvement,  and  Repair.   ' 

[No  paragraphs  or  references  in  tliis  Digest    But  see  25  Cent  Dig.  High. 
§f  323-378.J 

IV.  Taxes,  Assessments,  and  Work  on  Highways. 

^»121.  Power  of  taxation  and  assessment  in  general. 
122.  Constitutional  and  statutory  provisions. 
131.  Local  assessments  and  special  taxes. 

136.  Property  liable  and  amount  of  benefit 

140.  Apportionment  of  benefits  and  expenses. 

V.  Regulation  and  Use  for  Travel. 

(A)  Obstructions  and  Encroachments. 

[No  paragraphs  or  references  in  this  Digest    But  see  25  Cent  Dig.  HIA 
M  417-455.]  ^^ 

(B)  Use  oe  Highway  and  Law  oe  the  Road.    ' 

^=>165.  Power  to  control  and  regulate. 

(C)  Injuries  erom  Defects  or  Obstructions. 


Cross-Re  ferences. 


See- 


Bridges. 

Navigable  Waters,  ^=»l-35. 

Turnpikes  and  Toll  Roads. 

Crossing  by  railroads,  see  Railroads,  ^s>92-99, 

301-353. 
Dedication  of  land  for  highway,  see  Dedication. 


Rights  in  and  use  of  highways  by  railroads, 

Railroads,  «=>74,  75;  by  street  railroads,  see 
Street  Railroads,  ^=s>21-30. 

Special  or  local  laws,  see  Statutes,  ^=»9T. 

Streets  in  cities,  see  Municipal  Corporatioiii» 
<8=»664-686. 

Subjects  and  titles  of  acts,  see  Statutes. 
123. 
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I.  E8TABLI8HKEHT,  AX<TEBATION» 
AND  DISCONllNtJANCE. 

See  Dedication. 

(A)  ESTABLISHMENT  BY  PRESCRIPTION, 

USER.  OR  RECOGNITION. 

^=s»7.  Adverse  eharaoter  of  luie  in  sexi- 
erflJ. 

See  25  Cent.  Dig.  High.  8S  10.  12-14,  16.  18. 

Mere  nee  of  land  for  a  public  highway  is 
not  sufficient  to  constitute  the  road  a  highway, 
unless  the  use  is  adverse  to  the  owner  of  the 
fee.  and  not  permissive.— District  of  Columbia 
V.  Robinson,  21  S.  Ct  283,  180  U.  S.  »2,  45 
L.  Ed.  440,  affirming  judgment  14  App.  D.  C. 
512. 

^=3>11.   Operation  and  efleet* 

See  26  Cent  Dig.  High.  »  19-22. 

^s»14.  — —  Extent  of  highway. 

See  25  Cent.  Dig.  High.  {  21. 

The  right  to  an  easement  of  common  and 
public  highway,  acquired  by  a  prescriptive  use 
of  the  road,  is  confined  to  the  lines  and  width 
of  the  road  as  actually  used  for  the  period  of 
prescription.  Judgment  14  App.  D.  C.  512,  af- 
firmed.—District  of  Columbia  v.  Rbbinson,  '21 
S.  Ct.  283,  180  U.  S.  92,  45  L.  Ed.  440. 

^s»17.  Evidence  as  to  ezistenee  of  high- 
way. 

See  25  Cent.  Dig.  High.  S  24. 

The  surveying,  platting,  and  recording  of  a 
road  will  not  be  presumed  from  the  fact  that 
the  road  has  been  worked  and  kept  in  repair 
by  the  authorities,  where  the  evidence  tends  to 
establish  that  the  road  was  never  surveyed, 
platted,  or  recorded.  Judgment  14  App.  D.  C. 
512,  affirmed.— District  of  Columbia  v.  Robin- 
son, 21  S.  Ct.  283, 180  U.  S.  92,  45  L.  Ed.  440. 

(B)  ESTABLISHMENT  BY  STATUTE  OR 

STATUTORY  PROCBEDING& 

[No  paragraphs  or  references  In  this  Digest.    But 
see  25  Cent  Dig.  High.  89  26-233.] 

(O  ALTERATION,  VACATION,  OR  ABAN- 
DONMENT. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  25  Cent.  Dig.  High.  S9  284-287.] 

(D)  TITLE  TO  FEB  AND  RIGHTS  OP 
ABUTTING  OWNERS. 

CNo  paragraphs  or  references  in  this  Digest.    But 
see  25  Cent.  Dig.  High.  {{  288-300.] 

n.  HIGHWAY  DISTRICTS  AKB 
OFFICERS. 

Etoe  26  Gent.  Dig.  High.  H  301-322. 

Impairing  obligation  of  contract,  see  Oonstitn- 
tional  Law,  <&=>127. 


m.  CONSTRUCTION,  IMPROVEMENT, 

AND   REPAIR. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  25  Cent.  Dig.  High.  81  823-378.] 

IV.   TAXES,  ASSESSMENTS,  AND 
WORK  ON  HIGHWAYS. 

Due  procecM  of  law,  see  Constitutional  Law.  ^s> 

255,  27a 
Involuntary  serritude,  see  Constitutional  Law, 


^=9 121.  Power  of  tazatioii  taUk  assoss- 
ment  In  senenU. 

See  26  Cent.   Dig.  High,   i  379. 

The  legislature,  in  ^he  exercise  of  the  right 
of  taxation,  has  authority  to  direct  the  whole, 
or  such  part  as  it  may  prescribe,  of  the  expense 
of  a  highway  improvement,  to.be  assessed  upon 
the  owners  of  lands  benefited  thereby. — Bau- 
man  v.  Ross,  17  S.  Ct.  966, 167  U.  S.  648,  42  L. 
Ed.  270. 

^=9122.  Ooiutltiitioiial     amd     statuary 
prorlsions. 

See  26  Cent.  Dig.  High.  H  880,  898. 

Laws  Fla.  1913,  c.  6537,  ff  10, 12,  making  it 
a  misdemeanor  punishable  by  fine  and  imprison- 
ment to  fail  to  perform  labor  on  the  highways. 
held  valid,— Butler  v.  Perry,  36  S.  Ct.  258,  240 
U.  S.  328,  60  L.  EM.  672,  afiSrming  judgment 
66  So.  150,  67  Fla.  405. 

Rev.  St.  Mo.  1909,  c.  102,  art.  7,  and  Laws 
Mo.  1911,  p.  373,  providing  for  special  road  dis- 
tricts and  special  taxes,  held  not  invalid.— Bm- 
bree  v.  Kansas  City  &  Liberty  Boulevard  Road 
Dist,  36  S.  Ct.  317,  240  U.  S.  242,  60  L.  Ed. 
624,  afilrming  judgment  Same  v.  Kansas  City 
&  Liberty  Boulevard  Road  Dist.,  166  S.  W.  282, 
257  Mo.  593. 


Local    assessments    and    special 
taxes. 

See  26  Cent.  Dig.  High.  S9  388-404. 


—  Property  liable  and  amount 
of  benefit. 

See  25  Cent    Dig.  High.  S  890. 

The  dass  of  lands  to  be  assessed  for  the 
purpose  may  be  either  determined  by  the  legis- 
lature itself  by  defining  a  territorial  district,  or 
by  other  designation,  or  it  may  be  left  by  the 
legislature  to  the  determination  of  commission- 
ers, and  be  made  to  consist  of  such  lands,  and 
such  only,  as  they  shall  decide  to  be  benefited.— 
Bauman  v.  Ross,  17  S.  Ct.  966,  167  U.  S.  548, 
42  L.  Ed.  270. 

^=:9l40.  —  Apportionment   of   benefits 
and  expenses. 

See  25  Cent.  Dig.  High.  9  383. 

The  rule  of  apportionment  among  the  par- 
cels of  land  benefited  also  rests  within  the  dis- 
cretion of  the  legislature,  and  may  be  directed  to 
be  in  proportion  to  the  position,  the  frontage, 
the  area,  or  the  market  value  of  the  lands,  or 
in  proportion  to  the  benefits  as  estimated  by 
commissioners.— Bauman  v.  Ross,  17  S.  Ct  966, 
167  U.  S.  548,  42  L.  Ed.  270. 

The  directions  that  the  jury  "shall  ascer- 
tain and  determine  what  property  is  benefited*' 
by  the  establishment  of  the  highway,  and  "shall 
assess  against  each  parcel  which  it  shall  find  to 
be  so  benefited  its  proper  proportional  part  of" 
the  whole  sum  directed  to  be  assessed,  making 
due  allowance,  when  part  only  of  a  tract  ^as 
been  taken,  for  any  deduction  already  made, 
in  the  assessment  of  damages  for  such  taking, 
"on  account  of  the  benefit  to  the  remainder  of 
the  tract,"  reasonably  imply  that  the  assessment 
is  to  be  proportional  to  the  benefit,  and  not  to 
the  market  value  or  any  other  test. — Id. 

V.   BEGUIiATION  AND  U8JB  FOB 

TBAVEI^ 

Turnpikes  and  toll  roads,  see  Turnpikes  and  Toll 
Roads,  ^=»34. 

(A)  OBSTRUCTIONS  AND  ENCROACH- 
MENTS. 

[No  paragraphe  or  references  In  this  Digest.    But 
see  26  Cent.  Dig.  High.  »  417-466.] 
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(B)  USH  OF  HIGHWAY  AND  LAW  OF 

THE  ROAD. 


Due  process  of  law,  see  Constitutional  Law, 

292. 
Equal   protection    of   laws,   see   Constitutional 

Law,  ^=;>235. 

^=s>165.  Power  to  control  and  resvli^te. 

Comp.  Laws  Utah,  §  2087,  making  any  one 
who  drives  a  herd  of  horses,  cattle,  etc.,  over 
a  public  highway  constructed  on  a  hillside  liable 
for  damages  done  by  such  animals  in  destroying 
the  banks  or  rolling  rocks  into  the  highway,  is 
within  the  police  power  of  the  state,  as  a  rea- 
sonable regulation  incident  to  its  right  to  es- 
tablish and  maintain  highways. — Jones  v.  Brim, 
17  S.  Ct.  282.  165  U.  S.  180.  41  L.  Ed.  677. 


(O  INJURIES  FROM  DEFECTS  OR 
OBSTRUCTIONS. 

See  26  Cent  Dig.  High.  S9  478-642. 

Accidents  at  railroad  crossings,  see  Railroads, 

<&=>301-353. 
In  streets,  see  Municipal  Corporations,  ^=^755- 

825. 


HINDERING. 

Creditors,  see  Fraudulent  Conveyances. 

HIRING. 

See- 
Bailment. 
Landlord  and  Tenant. 

HISTORY. 

Judicial  notice  of  historical  facts,  see  Evidence 

^=»11. 
Statute,  as  aid  to  constmction,  see  Statutes, 

^=:>217. 

HOLDING  COMPANY. 

See  Monopolies,  ^=s»16. 

HOLIDAYS. 

See  26  Cent.  Dig.  Holidays. 
See  Sunday. 

HOME. 

See  Domicile. 


HOMESTEAD. 

Scope-Note, 

[INCLUDES  exemption  from  forced  sale,  for  payment  of  debts,  of  real  property  of 
debtors,  as  constituting  the  family  residence;  constitutional  and  statutory  provisions  for 
such  exemption ;  nature,  grounds,  and  extent  thereof  in  general ;  who  are  entitled  to  ben- 
efit of  such  exemptions;  acquisition,  selection,  declaration,  and  establishment  of  home- 
stead; quantity  or  value  of  property  exempt;  as  to  what  liabilities  homesteads  are  ex- 
empt; waiver  or  forfeiture  of  right  of  exemption,  abandonment,  alienation,  devise,  or 
descent  of  homestead;  rights  of  devisees,  heirs,  or  surviving  members  of  family;  and 
duration  and  termination  of  exemption;    and  protection  and  enforcement  of  the  right 

CFor  related  matters  under  other  topics,  see  cross -references  after  analytisj 

Analysis, 

I.  Nature,  Acquisition,  and  Extent. 

(A)  Nature,  Creation,  and  Duration  oi*  Estate  or  Right  in  Gen- 

ERAI<. 
[No  paragraphs  or  references  In  this  Digest.    But  see  25  Cent.  Dig.  Home. 
f§  1-16.] 

(B)  Persons  Entitled. 

[No  paragraphs  or  references  In  this  Digest.    But  see  25  Cent  Dig.  Home. 
H  17-36.] 

(C)  Acquisition  and  Establishment. 

^=>40.  Entry  on  record  of  title. 

(D)  Property  Constituting  Homestead. 

[No  paragraphs  or  references  in  this  Digest.    But  see  25  Cent  Dig.  Home 
IKI  86-127.] 

(E)  Liabilities  Enforceable  Against  Homestead. 
*=»  105.  Debts  to  government. 

106.  Proceedings  for  enforcement  of  claims. 

107.  In  general. 

II.  Transfer  or  Incumbrance. 

119.  Acknowledgment  of  deed  or  mortgage. 
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III.  Rights  of  Surviving  Husband,  Wife,  Children,  or  Heirs. 

*»  136.  Constitutional  and  statutory  provisions. 

IV.  Abandonment,  Waiver,  or  Forfeiture. 

[No  paragraphs  or  references  In  this  Digest.    But  see  25  Cent.  Dig.  Home. 
fi  307-353.] 

V.  Protection  and  Enforcement  of  Rights. 

[No  paragraphs  or  references  in  this  Digest    But  see  25  Cent.  Dig.  Home. 
If  354-406.] 

Cross-References. 


See  Indians,  4s>14. 

As  community  property,  see  Husband  and  Wife, 

«=»252. 
Dower  or  rights  of  widow,  see  Dower. 


Entry  and  possessory  rights  on  public  lands, 
see  Public  Lands,  ^s>ll,  35,  135. 

E]xemption  of  personal  property,  see  Exemp- 
tions. 


I.  NATURE,  ACQUISITION,  AND 


(A)  NATURE,  CREATION,  AND  DURATION 
OP  ESTATE  OR  RIGHT  IN  GENERAL. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  25  Cent.  Dig.  Home.  IS  1-16.] 

(B)  PERSONS  ENTITLED. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  25  Cent.  Dig.  Home.  S9  17-36.] 

(O  ACQUISITION  AND  ESTABLISHMENT. 

^=»40.  Entry  on  record  of  title. 

See  26  Cent.  Dig.  Home.  8  69. 

Gen.  Laws  Colo.  1877,  c.  46,  §  1,  which  de- 
clares that,  before  any  one  shall  be  entitled  to 
claim  exemption  of  his  homestead  from  execu- 
tion, he  shall  cause  the  word  "homestead'*  to  be 
entered  of  record  on  the  margin  of  his  recorded 
title,  is  peremptory;  and,  unless  the  statute  is 
complied  with,  no  exemption  can  be  claimed, 
even  as  against  a  creditor  having  actual  notice 
that  the  premises  are  occupied  as  a  homestead. 
—Goodwin  v.  Colorado  Mortg.  &  Inv.  Co.,  110 
U.  S.  1,  3  S.  Ct.  473,  28  L.  Ed.  47. 

(D)  PROPERTY  CONSTITUTING  HOME- 
STEAD. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  25  Cent.  Dig.  Home.  (9  86-127.] 


(E)  LIABILITIES  ENFORCEABLE 
AGAINST  HOMESTEAD. 

^s»105.  Delita  to  sovenunent. 

See  26  Cent  Dig.  Home.  88  162-164. 

Rev.  St.  Wis.  1878,  f  2983,  exempting  the 
homestead  of  a  debtor  from  sale  on  execution, 
was  in  force  at  the  time  of  the  enactment  of 
Rev.  St.  §  916  (Act  June  1,  1872,  c.  255),  pro- 
viding that  a  party  recovering  judgment  in  a 
common-law  cause  in  a  federal  court  shall  have 
similar  remedies  thereon  as  are  now  provided  by 
the  laws  of  the  state  in  which  such  court  is 
held.  Held,  that  the  homestead  exemption  ap- 
plied to  an  execution  on  a  judgment  recovered 
by  the  United  States.— Fink  v.  O'Neil,  106  U.  S. 
272,  1  S.  Ct.  325,  27  L.  Ed.  196. 

^=9106.  Prooeedings  for  enforcement  of 
olaims. 

See  25  Cent.   Dig.   Home.    88  165-175. 


^=s>107.  — —  In  generaL 

See  25  Cent  Dig.  Home.  88  165.  166.  168-172. 

The  right  to  invoke  Code  Iowa  1897,  §  2976. 
under  which  a  mortgaged  homestead  may  be  sold 
only  for  any  deficiency,  may  be  asserted  by  junior 
mortgagee  in  a  proceeding  to  marshal  assets  as 
to  various  mortgage  liens. — Robert  Moody  & 
Son  V.  Century  Sav.  Bank,  36  S.  Ct.  Ill,  239  U. 
S.  374,  60  L.  Ed.  336.  aflSrming  decree  In  re 
Hartzell,  209  F.  775,  126  C.  C  A.  499. 

n.   TRANSFER  OR  INCUMBRANCE. 

^=9119.  Aokno^wledgment     of     deed     or 
mortease. 

See  25  Cent  Dig.   Home.  88  210-214. 

Under  Act  111.  March  27,  1869,  providing 
that  any  feme  covert  above  the  age  of  18,  join- 
ing with  her  husband  in  any  deed,  mortgage,  or 
other  writing  relating  to  land,  shall  be  bound  by 
it  as  if  she  were  sole  and  of  full  age,  and  that 
the  acknowledgment  of  such  instrument  may  be 
the  same  as  if  she  were  sole,  a  conveyance  of 
the  wife's  land,  executed  by  hnsband  and  wife, 
but  not  acknowledged  by  her,  passes  her  title, 
subject  only  to  homestead  rights,  which  are  gov- 
erned by  a  different  statute.— Knight  v.  Paxton, 
124  U.  S.  552,  8  S.  Ct  592,  31  L.  Ed.  518,  af- 
firming decree  (C.  C.)  Paxton  v.  Marshall,  18 
F.  361. 

lU.   RIGHTS  OF  SURVIVING  HUS- 
BAND, IVIFE,   CHUiDREN. 
OR  HEIRS* 

^=»135.   Constitutional      and     statntorj 
provisions. 

See  26  Cent.  Dig.  Home.  88  246-248. 

The  unconstitutionality  under  Const.  Ark. 
1874,  art.  9,  §  6,  so  far  as  it  affects  homesteads, 
of  Mansf.  Dig.  Ark.  c.  1,  §  3,  does  not  render 
that  section  inapplicable  in  a  suit  to  quiet  title 
to  land  in  the  Indian  Territory,  as  such  section 
was  in  force  at  close  of  Assembly  of  Arkansas 
in  1883  within  Act  May  2,  1890,  f  31,  adopting 
certain  laws  of  Arkansas. — Ferryman  v.  Wood- 
ward, 35  S.  Ct.  830,  238  U.  S.  148,  59  L.  Ed. 
1242,  affirming  decree  133  P.  244,  37  OkL  792. 

IV.  ABANDONMENT,   WAIVER,   OR 
FORFEITURE. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  25  Cent.  Dig.  Home.  {{  807-853.] 

V.  PROTECTION  AND  ENFORCE- 
MENT  OF  RIGHTS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  25  Cent.  Dig.  Home.  SS  354-405.] 
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HOMICIDE. 

Scope-Note, 

[INCLUDES  killing  a  buman  being,  aiding  In,  attempting,  or  soliciting  such  kflling, 
and  assaults  wltb  intent  to  kill;  nature  and  elements  of  murder,  manslaughter,  and  of 
degrees  thereof,  and  of  attempts  and  assaults  with  intent  to  commit  such  offenses;  nature 
and  extent  of  criminal  responsibility  therefor,  and  grounds  of  defense,  more  particularly 
Justification  or  excuse,  and  prosecution  and  punishment  of  such  acts  as  public  offenses. 

CFor  related  matters  under  other  topics,  eee  cross-references  after  analysisj 

Analysis. 

I.  The  Homicide. 

[No  paragraphs  or  references  in  this  Digest.     But  see  26  Cent.  Dig. 
Homic.  §1  1-11.] 

II.  Murder. 

^=»7.  Nature  and  elements  in  general. 
9.  Intent  or  design  to  effect  death. 
10.  Malice. 
11. In  general. 

III.  Manslaughter. 

^s>d8.  Sudden  pas$ion  or  heat  of  passion. 

40,  Time  for  cooling. 

41.  Provocation. 

45.  Threatening  or  insulting  language  or  conduct. 

63.  Homicide  in  resisting  unlawful  act. 

65.  Unauthorized  arrest  or  imprisonment. 

IV.  Assault  with  Intent  to  Kill. 

[No  paragraphs  or  references  in  this  Digest.     But  see  26  Gent.  Dlff. 
Homic.  If  110-130.] 

V.  Excusable  or  Justifiable  Homicide. 
^=»108.  Self-defense. 

110.  Nature  and  purpose  of  attack. 

111.  Resistance  of  arrest. 

112.  Aggression  or  provocation  of  attack. 

113.  Withdrawal  after  aggression. 

116.  Apprehension  of  danger. 

117.  Necessity  of  act  in  general. 

118.  Duty  to  retreat. 

122.  Defense  of  another. 
124.  Defense  of  property. 

VI.  Indictment  and  Information. 

^=»127.  Requisites  and  sufficiency  in  general. 

128.  Intent. 

129.  Malice. 

132.  Place  of  offense. 

135.  Means  or  instrument,  and  manner  of  use  thereof. 

137.  Death  from  injury,  and  place  and  time  thereof. 

139.  Specification  of  grade  or  degree  of  homicide. 

142.  Issues,  proof,  and  variance. 

VII.  Evidence. 

(A)  Presumptions  and  Burden  o^  Prooi?. 

(B)  Admissibility  in  General. 
153.  Corpus  delicti. 

165.  Intent,  malice,  deliberation,  and  premeditation. 
156.  In  general. 
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VII.  Evidence — Continued. 

(B)  Admissibility  in  GENKRAL-^Continued. 

«=»168.  Previous  threats  and  expressions  of  ill  will  by  ac- 
cused. 
164.  Physical  condition  of  parties. 
166.  Motive. 

169.  Circumstances  preceding  act. 

174.  Subsequent  incriminating  or  exculpatory  circumstances. 
178.  Incriminating  others. 
186.  Self-defense. 

188.  Character  and  habits  of  person  killed  or  assaulted. 

190.  Previous  threats  by  person  killed  or  assaulted. 

194.  Imminence  and  apprehension  of  danger  to  accused. 

(C)  Dying  Declarations. 

«=s»210.  Ratification  of  previous  declaration., 

212.  Persons  as  to  whom  declarations  are  admissible. 

216.  Preliminary  evidence. 

220.  Contradiction  and  corroboration. 

(D)  Proceedings  at  Inquest. 

[No  paragraphs  or  referenoes  In  tills  Digest.     But  see  26  Cent.  Dig. 
Homic.  f§  46&-470.] 

(E)  Weight  and  Sufficiency. 

4a»229.  Identity  of  deceased. 
231.  Malice. 
233.  Motive. 
242.  Exercise  of  authority  or  d4ity, 

VIII.  Trial. 

(A)  Conduct  in  General. 

(B)  Questions  for  Jury. 

«s»268.  Questions  of  law  or  of  fact  in  general. 
.   •      276.  Self-defense. 

(C)  Instructions. 

«s>2d3.  Province  of  court  and  jury  in  general. 
284.  Corpus  delicti. 
286.  Elements  of  offense  in  general. 

286.  Intent,  malice,  deliberation,  and  premeditation. 

287.  Motive. 

288.  Nature  and  circumstances  of  act. 
290.  Nature  of  means  or  instrument  used. 
292.  Elements  of  assault  with  intent  to  kill. 
294.  Insanity  or  intoxication. 

297.  Excuse  or  justification  in  general. 
300.  Self-defense. 

306.  Grade  or  degree  of  offense. 

307.  In  general. 

309.  Manslaughter. 

(D)  Verdict. 

^=>312.  Form  and  requisites  in  general. 

813.  Specification  of  grade  or  deg^ree  of  offense. 
.314.  Assessment  of  punishment. 

IX.  New  Trial. 

X.  Appeal  and  Error. 

^=s>32o.  Presentation  and  reservation  in  lower  court  of  grounds 
of  review. 
327.  Record. 
332.  Review  of  questions  of  fact. 
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X.  Appeal  and  Error — Continued. 
€=»333.  Harmless  error. 
340.  Instructions. 

XI.  Sentence  and  Punishment. 

364.  Nature  and  extent  of  punishment. 

Cr  OSS-References, 


By  Tndians,  see  Indians,  ^=»38. 

Civil  liability  for  causing  death,  see  Death, 

8-105. 
Ex  post  facto  law,  see  Constitutional  Law, 

201. 
Former  jeopardy,  see  Criminal  Law,  ^=>193%, 

195,  200-202. 


Jurisdiction  of  offense  committed  in  post  oflBce, 
see  Criminal  Law.  ^==>97. 

Jurisdiction  of  prosecution,  see  Criminal  Law, 
<8=>97. 

Participation  in  murder  of  prisoner  as  con- 
tempt, see   Contempt,  ^=^22. 

Treaty  provisions  relating  to  jurisdiction  of 
offense,  see  Treaties,  ^^%, 


I.  THE  HOMICIDE. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  26  Cent.  Dig.  Homic.  S8  1-11.] 

n.  MURDEB. 

^=»7.   Natnre  and  elementB  in  general. 

See  26  Cent  Dig.  Homic.  fi  12. 

Where  a  willful  killing  is  shown,  an  instruc- 
tion that  "if  self-defense  does  not  exist,  and  if 
manslaughter  does  not  exist,  the  only^  other  con- 
dition that  can  exist  is  murder,"  is  unobjec- 
tionable.—Brown  V.  United  States,  150  U.  S. 
1)3.  14  S.  Ct.  37.  :J7  L.  Ed.  1010. 

^=»9.   Intent  or  design  to  elfeet  deatli. 

See  26  Cent.  Dig.   Homic.  8  14. 

Absence  of  specific  ir.tent  to  kill  by  one  who 
repeatedly  beat  a  person,  who  had  been  bound, 
with  an  instrument  likely  to  produce  death,  does 
not  prevent  conviction,  under  Pen.  Code  P.  I, 
art.  403,  of  murder  with  treachery,  declared  by 
article  10,  §  2,  to  exist  where  the  offender  em- 
ploys means  tending  directly  to  insure  death 
without  risk  to  himself.— Pico  v.  United  States, 
.^S  S.  Ct.  482,  228  U.  S.  225,  57  L.  Ed.  812. 

^=3910.  Maliee. 

See  26  Cent.  Dig.   Homic.    89  16-18. 

^=::9ll.  —  In  general. 

See  26  Cent.  Dig.  Homic.  89  15.  16. 

A  charge  to  the  effect  that  the  intent  neces- 
sary to  constitute  malice  aforethought  need  not 
have  existed  any  particular  length  of  time  be- 
fore the  killing,  but  may  spring  up  at  the  in- 
stant, and  may  be  inferred  from  the  fact  of  kill- 
ing, is  not  erroneous,  as  applied  to  the  common- 
law  crime  of  murder. — ^Allen  v.  United  States, 
17  S.  Ct.  154,  164  U.  S.  492,  41  L.  Ed.  528. 

m.  MANSUiUGHTER. 

^=938.   Sudden  passion  or  lieat   of  pas- 
sion. 

See  26  Cent  Dig.  Homic   88  69-64. 


— —  Tinie   for    cooling. 

See  26  Cent.  Dig.  Homic.  88  62-64. 

If  one,  in  a  moment  of  passion,  aroused  by 
the  commission '  of  an  assault  upon  his  ^oung 
brother,  shoot  and  kill  the  offender  without 
previous  preparation,  the  crime  is  manslaugh- 
ter ;  but  if  he  prepares  himself  to  kill,  and  has 
a  previous  purpose  to  do  so,  the  mere  fact  of 
passion  will  not  reduce  the  crime  below  murder. 
—Collins  V.  United  States,  150  U.  S.  62,  14  S. 
Ct.  9,  37  L.  Ed.  998. 

The  fact  that  defendant  armed  himself  aft- 
er an  altercation  with  the  deceased  does  not 
necessarily    as    matter    of    law    convert    what 


might  otherwise  have  been  a  case  of  manslaugh- 
ter into  the  crime  of  murder. — Grourko  v.  United 
States,  153  U.  S.  183,  14  S.  Ct.  806,  38  I-.  Ed. 

680. 

^=:»41.  ProToeation. 

See  26  Cent.  Dig.  Homic.  88  65-75. 


— -  Tlireatening  or  insulting  lam* 
gnage  or  oondnct. 

See  26  Cent  Dig.  Homic.  8  69. 

A  charge  that,  to  render  a  killing  man- 
slaughter, the  deceased  must  be  doing  some  act 
"of  a  character  that  would  so  inflame  the  mind** 
of  the  defendant  ''as  that  the  law  contemplates 
he  does  not  act  deliberately,  but  his  mind  is  in 
a  state  of  passion,''  and  that  mere  words  are  not 
a  sufficient  provocation  to  reduce  the  killing  to 
manslaughter,  is  not  erroneous. — Allen  v.  Unite«l 
States,  17  S.  Ct.  154,  164  U.  S.  492,  41  L.  Ed. 
528. 

^=^53.  Homicide    in    resisting    nnlawfnl 
aet.  • 

See  26  Cent   Dig.  Homic.  88  78-Sl. 


«»-  Unantliorised   arrest   or   im- 
prisonment. 

See  26  Gent.  Dig.  Homic  9  79. 

Defendant  was  tried  for  murder,  in  killing 
one  of  two  persons  who  attempted  to  arrest  him 
without  a  warrant,  and  when  there  was  no 
charge  against  him,— probably  mistaking  him 
for  another.  The  court,  at  defendant's  request, 
charged  that  if  such  were  the  case,  and  the 
killing  was  done  while  resisting  such  arrest,  it 
wouldf  be,  not  murder,  but  manslaughter,  but 
added  that  if  the  killing  was  done  in  such 
a  way  as  to  show  brutality,  barbarity,  and 
a  wicked  and  malignant  purpose,  it  would 
still  be  murder.  Held,  that  the  modification 
was  erroneous,  as  permitting  the  jury  to  re- 
turn a  verdict  of  guilty  of  murder  merely  be- 
cause of  the  manner  of  the  killing,  even  if  they 
believed  that  otherwise  the  case  was  one  of 
manslaughter  only,  whereas  the  proper  inquiry 
was  whether,  at  the  time  of  the  shooting,  such 
circumstances  were  present,  taking  them  all  to- 
gether,— including  the  mode  of  killing. — as  made 
it  a  case  of  manslaughter,  and  not  of  murder. — 
Brown  v.  United  States,  359  U.  S.  100.  16  S. 
Ct.  29,  40  L.  Ed.  90. 

IV.   ASSAUIiT  WITH  INTENT  TO  KHX. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  26  Cent.  Dig.  Homic.  88  110-130.] 

V.  EXCUSABLE  OB  JUSTIFIABLE 

HOMICIDE. 

®=>108.   Self-defense. 

See  26  Cent  Dig.  Homic.  89  138-176. 
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^s»110.  — —  Nature  and  purpose  of  at- 
taok. 

See  26  Gent  Dig.  Homic.  §8  140-142. 

Where  deceased  was  killed  while  engaged, 
with  others,  in  an  attack  on  defendant,  with 
sticks  and  clubs,  an  '  instruction  withdrawing 
the  question  of  self-defense  from  the  jury,  on 
the  ground  that  sticks  and  clubs  are  not  deadly 
weapons,  is  erroneous. — Alfen  v.  United  States, 
157  U.  S.  675,  15  S.  Ct.  720.  39  L.  Ed.  854. 

A  charge  defining  the  real  danger  which 
will  render  an  act  one  in  self-defense,  as  a  pres- 
ent danger  of  "great  injury  to  the  person  in- 
jured, that  would  maim  hfm,  or  that  would  be 
permanent  in  its  character,  or  that  might  pro- 
duce death,"  and  not  a  past  danger  or  danger 
of  a  future  injury,  is  not  erroneous. — Acers  v. 
United  States,  17  S.  Ct.  91,  164  U.  S.  388,  41 
L.  Ed.  481. 

^=»111.  -»-  Resistaaoe   of  arrest. 

See  26  Cent.  Dig.  Homic.  Sfi  148.  144. 

One  who,  having  no  knowledge,  and  not  be- 
ing informed  or  chargeable  with  notice,  of  the 
character  or  mission  of  an  officer  legally  seeking 
to  arrest  him,  kills  the  officer,  if  the  killing  is 
apparently  necessary  to  save  his  own  life,  may 
be  excusable  on  the  ground  of  self-defense,  al- 
though his  threatenins  and  violent  conduct  pre- 
vented the  officer  from  making  known  his  cnar- 
acter  and  mission.— -Starr  v.  Ufaited  States,  153 
U.  S.  614,  14  S.  Ct.  919.  38  L.  Ed.  841. 

Whether,  in  such  a  case,  the  right  of  self- 
defense  was  legitimately  exercfsed,  depends  on 
the  circumstances  of  the  particular  transaction ; 
and  previous  unlawful  conduct  of  such  person, 
and  his  seeking  to  avoid  arrest  therefor,  are 
to  be  considered  only  as  tending  to  show  that 
he  knew  or  believed  that  the  mission  of  the  of- 
ficer was  to  arrest  him. — Id. 

A  peremptory  instruction  to  acquit  one  ac- 
cused of  homicide  in  resisting  arrest  because 
the  statute  under  which  the  arrest  was  attempt- 
ed and  the  arrest  warrant  was  issued  is  void 
under  the  federal  Constitution  is  properly  refus- 
ed, where,  if  the  state*s  testimony  is  to  be  be- 
lieved, the  accused,  without  any  warning,  or  re- 
sorting to  any  other  means  of  resistance,  and 
after  the  officer  had  knocked  for  admission,  shot 
such  officer  upon  his  entering  the  open  door, 
armed  with  a  supposed  warrant  of  arrest.— 
(1910)  Franklin  v.  State  of  South  Carolina,  30 
S.  Ct.  640,  218  U.  S.  161,  54  L.  Ed.  980,  af- 
firming judgment  -State  v.  Franklin  (1908)  60 
S.  E.  953.  80  S.  C.  332. 

^=»112.  ««-  Aggression    or    provocation 
of  attack. 

See  26  Cent.  Dig.  Homic.  fifi  145-160. 

An  instruction  open  to  the  construction  that 
defendant  could  r.ot  avail  himself  of  the  plea 
of  self-defense  if.  apprehending  danger  from  the 
conduct  of  deceased  when  he  drove  b^  him,  he 
returned  by  the  same  way,  which  was  the  prop- 
er and  convenient  road  home,  having  armed  him- 
self in  the  meantime,  is  erroneous. — Thompson 
v.  United  States,  155  U.  S.  271.  15  S.  Ct.  73, 
39  L.  Ed.  a46. 

Where  deceased  had  threatened  to  kill  de- 
fendant, and,  in  a  subsequent  attack  upon  him, 
was  himself  killed,  an  instruction  that  the  in- 
tentional arming  himself  with  a  pistol  by  the 
defendant,  even  with  a  view  to  self-defense, 
would  make  a  case  of  murder,  unless  the  actual 
affray  developed  a  case  of  necessary  self-defense, 
is  erroneous.— Allen  v.  United  States,  157  U, 
S.  675,  15  S.  Ct.  720,  39  L.  Ed.  854. 

Where  a  difficulty  is  intentionally  brought 
on  for  the  purpose  of  killing  deceased,  the  fact 
of  imminent  danger  to  the  accused  constitutes 
no  defense.  But  where  the  accused  embarlcs  in 
a  quarrel  with  no  felonious  intent  or  malice,  or 
premeditated  purpose  of  doing  bodily  harm,  or 


killing,  and,  under  reasonable  belief  of  immi- 
nent danger,  inflicts  a  fatal  wound,  it  is  not 
murder.— Wallace  v.  United  States.  162  U.  S. 
466,  16  S.  Ct.  859.  40  L.  Ed.  1039. 

^=»113.  «»-  Withdrawal    after    aggres* 
■ion. 

See  26  Cent.  Dig.  Homic.  §8  151.  152. 

Where  one.  after  making  a  slight  assault 
upon  another,  provoked  by  insulting  words  of 
the  latter,  in  good  faith  withdraws  from  fur- 
ther contest,  his  right  of  self-defense,  is  re- 
stored if  the  assaulted  person  then,  in  violation 
of  law,  pursues  him  with  a  deadly  weapon,  and 
seeks  to  take  his  life,  or  do  him  great  bodily 
harm.— Ro we  v.  United  States,  17  S.  Ct.  172, 
164  U.  S.  546,  41  L.  Ed.  547. 

^^116.  ««•  Apprehension  of  danger. 

See  26  Cent.  Dig.  Homic.  fifi  158-163. 

Defendant  testified  that  he  tried  to  avoid 
deceased,  but  that  the  latter  advanced  upon 
him,  and  made  a  threatening  demonstration'  of 
attempting  to  draw  a  pistol,  whereupon  defend- 
ant shot  him.  There  was  no  evidence  in  cor- 
roboration of  this  statement  by  defendant. 
Held,  that  it  was  reversible  error  to  charge  that 
the  question  whether  deceased  was  so  acting 
as  to  lead  a  reasonable  man  in  defendant's  posi- 
tion to  believe  that  deceased  would  kill  defend- 
ant, and  that  this  could  be  prevented  only  by 
the  taking  of  deceased's  life,  was  to  be  passed 
on  by  the  jury,  and  that  they  "must  have  some- 
thing more  tangible,  more  real,  more  certain, 
than  that  which  is  a  simple  declaration  of  the 
party  who  slays,  made  in  your  presence  by  him 
as  a  witness,  when  he  is  confronted  with  a 
charge  of  murder.  All  men  would  say  that. 
No  man  created  would  say  otherwise  when  con- 
fronted by  such  circumstances;  and  the  juries, 
as  a  matter  of  fact,  would  have  nothing  to  do 
but  to  record  the  finding  which  was  willed  or  es- 
tablished by  the  party  who  did  the  killing."— 
Allison  V.  United  States,  160  U.  S.  203,  16  S. 
Ct.  252.  40  L.  Ed.  395. 

This  error  was  not  cured  by  the  statement 
in  a  remote  part  of  the  charge  that  the  defend- 
ant "is  related  to  the  case  more  intimately  than 
anybody  else,"  and  "there  is  no  odor  of  sanctity 
thrown  around  the  statements  of  the  defendant 
as  a  witness."  and  that  the  jury  are  to  view 
his  statements  "in  the  light  of  their  consistency, 
their  reasonableness,  and  their  probability,  the 
same  as  the  statements  of  any  other  witness." 
and  they  "are  to  look  at  them  in  the  light  of 
the  interest  he  has  in  the  result  of  the  case.'' 
-Id. 

An  assault  which  will  justify  the  killing  of 
the  assailant  mnst  be  such  as  would  lead  a  rea- 
sonable person  to  believe  that  his  life  was  in 
peril.— Allen  v.  United  States,  17  S.  Ct.  154, 
164  U.  S.  492,  41  L.  Ed.  528. 

^=»117.  —  Neeessity  of  aet  in  general. 

See  26  Cent.  Dig.  Homic.  fifi  164-167. 

Where  the  evidence  showed  that  the  killing 
was  done  in  resisting  a  deadly  assault  with  a 
knife  by  the  deceased,  io  the  ofiSce  of  an  hotel 
at  which  both  parties  were  stopping,  it  was 
error  to  charge  that  if  defendant,  by  stepping 
aside,  could  have  avoided  the  attack,  or  if  he 
could  have  inflicted  a  less  dangerous  wound,  or 
"paralyzed  the  arm"  of  his  assailant,  the  kill- 
ing was  not  justifiable  on  the  ground  of  self- 
defense.— Rowe  V.  United  States,  17  S.  Ct.  172, 
164  U.  S.  546,  41  L.  Ed.  547. 

^=9118.  «»-  Dnty  to    retreat. 

See  26  Cent.  Dig.  Homic.  fifi  168-171. 

A  man  is  entitled  to  stand  his  ground  when, 
without  having  provoked  an  assault,  he  is  at- 
tacked with  a  deadly  weapon,  and  uses  such 
force  as  he  thinks  necessary  to  save  his  life. — 
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Beard  v«  United  8tatee,  158  tJ.  S.  550»  15  S. 
Gt  962,  39  L.  Ed.  1086. 

A  man  who  finds  another  man  tryinf?  to 
obtain  access  to  his  wife*8  room  in  the  night- 
time, by  opening  a  window,  may  not  only  re- 
monstrate with  him,  but  may  employ  such  force 
aa  may  be  necessary  to  prevent  his  doing  so; 
and  if  the  other  threatens  to  kill  him,  and  makes 
a  motion  as  if  to  do  so,  and  puts  him  in  fear 
of  his  life  or  of  great  bodily  barm,  he  is  not 
bound  to  retreat,  but  may  use  such  force  as  is 
necessary  to  repel  the  assault— Alberty  v.  Unit- 
ed States,  162  U.  S.  499,  16  S.  Ct.  864,  40  L. 
Ed.  1051. 

I 

To  justify  one  in  killing  his  assailant,  he 
must  first  use  all  the  means  in  his  power  oth- 
erwise to  save  his  own  life,  or  prevent  the  in- 
tended harm,  such  as  retreating  as  far  as  he 
can.  or  disabling  him  .without  killing  him,  if  it 
be  in  his  power. — Allen  v.  United  States,  17  S. 
Ct.  154,  164  U.  S.  492,  41  L.  Ed.  528. 

4P»122.  Defense  of  another. 

See  26  Cent  Dig.  Bomio.  fifi  ITT-lSL 

A  deputy  United  States  marshal,  as  such,  is 
justified  in  killing  a  man  who,  within  the  state 
of  California,  makes  a  murderous  assault  on  a 
justice  of  the  supreme  court  'of  the  United 
States  while  in  discharge  of  his  duties,  since 
Rev.  St.  U.  S.  I  788,  gives  him  the  same  powers 
in  each  state,  in  executing  the  laws  of  the  Unit- 
ed States,  as  the  sheriffs  and  their  deputies  have 
bv  law  in  executing  the  state  laws :  and  Pol. 
Code  Cal.  ft  4176,  provides  that  sheriffs  and  their 
deputies  shall  preserve  the  peace;  and  section 
197,  Pen.  Code  Cal.,  declares  that  homicide  is 
justifiable  when  committed  in  resisting  an  at- 
tempt to  murder  any  person,  or  do  any  bodily 
injury  upon  any  person. — Cunningham  v.  Nea- 
gle,  135  U.  S.  1,  10  S.  Ct  658,  34  L.  Ed.  55, 
affirming  (O.  C.)  In  re  Neagle,  39  F.  833,  5  L. 
R.  A.  78. 

^=s»124.  Defense  of  property. 

See  26  Cent  Dig.  Homlc.  IS  184-188. 

A  person  canot  repel  a  mere  trespass  on  his 
land  by  the  taking  of  life,  or  proceed  beyond 
what  necessity  requires.  When  he  uses  in  the 
defense  of  such  property  a  weapon  which  is 
not  deadly,  and  death  actually  ensues,  the  kill- 
ing will  not  exceed  manslaughter;  but,  when 
a  deadly  weapon  is  employed,  it  may  be  murder 
or  manslaughter,  according  to  the  circumstanc- 
es.—WaUace  V.  United  States,  162  U.  S.  466, 
16  S.  Ct.  859,  40  L.  Ed.  1039. 

VL  INDICTMENT    AND    INFORMA- 
TION. 

Felonious  nature  of  act,   see  Indictment  and 
Information,  ^=:»01. 

9=s>127.  Requisites    And     snffioienoy     in 
general. 

See  86  Cent  Dig.  Homlc.  H  192-194. 

An  indictment  for  murder,  alleging  that  de- 
fendants at  a  certain  time  and  place  feloniously, 
willfully,  and  of  their  malice  aforethou|:ht  killed 
and  murdered  deceased,  is  sufficient,  without  an 
averment  that  the  killing  was  unlawful.— Davis 
V.  People  of  Territory  of  Utah,  151  U.  S.  262, 
14  S.  Ct  328,  38  Lu  Ed.  163,  affirming  judgment 
People  V.  Davis,  8  Utah,  412.  32  P.  670. 

An  indictment  charging  that  defendant  ad- 
ministered poison  with  the  unlawful  and  felo* 
nlous  intent  to  take  the  life  of  deceased,  and 
that,  so  administered,  it  caused  his  death,  is 
sufficient,  without  any  allegation  that  defendant 
knew  it  was  a  deadly  poison.— Westmoreland  v. 
United  States,  155  U.  S.  545,  15  S.  Ct  243,  39 
U  Ed.  255. 

^=:»128.   Intent* 

Bee  26  Cent  Dig.  Homlc.  88  195.  196. 

An  indictment  alleging  that  defendant,  with 
premeditated  malice,  assaulted  deceased  with  a 


revolver,  and  beat  her  upon  the  head,  inflicting 
a  wound  from  which  she  instantly  died,  is  not 
rendered  insufficient  by  an  omission  to  allege, 
in  terms,  an  intent  to  kill,  when  ^'murder,*'  as 
defined  by  the  statute,  may  consist  in  an  unlaw- 
ful killing  without  any  considerable  provocation, 
or  under  circumstances  showing  an  abandoned 
or  malignant  heart. — Davis  v.  People  of  Terri- 
tory of  Utah,  151  U,  S.  262,  14  S.  Ct  328,  38 
L.  Ed.  153,  affirming  judgment  People  ▼.  Davis* 
8  Utah,  412,  32  P.  670. 

^=:»129.  llalioe. 

See  26  Cent  Dig.  Hemic.  SS  197.  196. 

In  an  indictment  for  murder,  charging  that 
the  accused  did  **willfully,  feloniously,  ana  with 
malice  aforethought,  strike  and  beat"  deceased, 
giving  him  several  mortal  wounds,  "and"  did  cast 
and  throw  him  into  the  sea,  and  drown  him,  the 
words  ^'willfully,  feloniously,  and  with  malice 
aforethought"  refer  to  the  casting  into  the  sea, 
as  well  as  to  the  striking  and  beating.— St  Clair 
V.  United  States,  154  V.  S.  134,  14  S.  Ct  1002, 
38  L.  Ed.  936. 

An  indictment  for  murder,  which  avers  that 
defendants  did,  with  deliberate  and  premeditated 
malice,  inflict  a  mortal  wound,  of  which  the 
victim  instantly  died,  and  that  they  killed  and 
murdered  him  in  the  manner  and  form  aforesaid, 
is  not  insufficient  as  failing  to  aver  deliberate 
and  premeditated  malice  in  the  killing,  under 
Hiirs  Ann.  Laws  Or.  §  1268^  which  provides 
that  an  indictment  must  contain  a  statement  of 
the  acts  constituting  the  offense,  in  ordinary  and 
concise  language  without  repetition,  and  in  such 
manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended. — ^Fitzpatrick 
V.  United  States,  20  S.  Ct  944,  178  U.  S.  304, 
44  L.  Ed.  1078. 

^=»132.  Place  of  offense. 

See  26  Cent  Dig.  Homlc.  SS  210,  211. 

An  indictment  under  Rev.  St.  |  5339,  charg- 
ing murder 'as  committed  on  the  high  seas,  with- 
in the  jurisdiction  of  the  court,  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  Unit- 
ed States,  and  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  United  States,  on  board  of 
an  American  vessel,  shows  sufficiently  the  local- 
ity of  the  offense,  without  stating  on  what  part 
of  the  high  seas  it  was  committed. — St  Clair  v. 
United  States,  154  U.  S.  134,  14  S.  Ct.  1002, 
38  L.  Ed.  936. 

An  indictment  for  murder  on  the  high  seas 
need  not  specify  the  locality  where  the  alleged 
offense  was  committed.  General  averments  that 
it  was  on  an  American  vessel  on  the  high  seas. 
within  the  jurisdiction  of  the  court  and  of  the 
United  States,  and  out  of  the  jurisdiction  of  any 
particular  state,  are  sufficient. — ^Andersen  v. 
United  States,  IB  S.  Ct  689,  170  U.  S.  481,  42 
L.  Ed.  1116. 

$=3»136.  Means  or  instrnmenty  and  auM^ 
ner  of  nse  thereof. 

See  26  Cent  Dig.  Homlc.  IS  215-223. 

An  indictment  charging  that  defendant  ad- 
ministered poison  with  the  unlawful  and  feloni- 
ous intent  to  take  the  life  of  deceased,  and  that 
so  administered,  it  caused  his  death,  is  sufficient 
without  any  allegation  that  the  poison  was  taken 
into  the  stomach  of  deceased. — ^Westmoreland  t. 
United  States,  155  U.  S.  545,  15  S.  Ct  243,  39 
L.  Ed.  255. 

^s»137.  Deatli    from   injnrji    and   plaoa 
and  time  tkereof • 

See  26  Cent  Dig.  Homlc.  H  228-236. 

An  indictment  for  murder  which  fails  to  av^ 
the  place  where  deceased  died  is  fatally  defec- 
tive.—Ball  v.  United  States,  140  U.  S,  118, 11  S. 
Ct  761,  35  L.  Ed.  377. 

An  indictment  charging  that  defendants  in- 
flicted upon  the  body  of  B.  a  "mortal  wound,  of 
which  mortal  wound  the  said  B.  did 
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and  langnishing  did  then  and  there  instaatly 
die,"  sufficiently  alleges  that  B.  died  of  the  mor- 
tal wound  alleged  to  have  been  inflicted  by  de- 
fendants, and  that  he  died  at  the  time  and  place 
at  which  the  mortal  wound  was  inflicted.— -Ball 
V.  United  States,  163  U.  S.  662,  16  S.  Ct.  1192, 
41  L.  Ed.  300. 

«s»139.  Speolfleation  of  grade  or  degree 
of  lieiiiielde. 

See  26  Cent  Dig.  Homic.  fifi  232-235. 

Under  a  statute  defining  "murder"  as  it  is 
defined  at  common  law,  and  establishing  degrees 
of  the  crime  (2  Comp.  Laws  Utah,  §  5076),  it  is 
sufficient  to  allege  facts  showing  a  murder,  with- 
out indicating,  in  terms,  the  degree  of  the  crime, 
leaving  that  to  be  determined  by  the  jury,  or  by 
the  judge,  in  case  of  confession.— Davis  v.  People 
of  Territory  of  Utah,  151  U.  S.  262,  14  S.  Ct. 
328,  38  Li  Ed.  153,  affirming  judgment  People 
v.  Davis,  8  Utah,  412,  32  P.  670. 

Under  Revision  N.  J.  p.  239,  f  68,  dividing 
murder  into  two  degrees,  and  defining  them,  and 
section  45,  providing  that  it  shall  be  sufficient  in 
every  indictment  for  murder  to  charge  that  de- 
fendant did  willfullv^  feloniously,  and  of  his 
malice  aforethought  kill  and  murder  the  deceas- 
ed, one  convicted  of  murder  in  the  first  degree 
under  an  indictment  in  the  language  of  the  stat- 
ute, and  which  did  not  specify  the  degree  of 
murder  charged,  was  not  denied  the  equal  pro- 
tection of  the  lan^,  nor  convicted  without  due 
process  of  law. — Bergemann  v.  Backer,  157  U. 
S.  655,  15  S.  Ct.  727,  39  L.  Ed.  845. 

^s»142.  Issues,  proof,  and  varlanoe. 

See  26  Cent  Dig.  Homic.  98  250-269. 

An  indictment  charging  defendant,  in  the 
same  count,  with  having  caused  the  death  of 
deceased  both  by  shooting  and  drowning,  is 
supported  by  evidence  that  the  accused  shot  the 
deceased,  and  immediately  afterwards  caused 
him  to  be  thrown  into  the  sea. — ^Andersen  v. 
United  Sutes,  18  S.  Ct  689,  170  U.  S.  481,  42 
L.  Ed.  1110. 

VU*  EVIDEKOE. 

(A)  PRESUMPTIONS   AND  BURDflN  OP 

PROOF. 

See  26  Cent  Dig.  Homic.  18  260-283. 

Presumption    from    flight,   see   Criminal   Law, 

^=^323. 
Presumption  from  possession  of  articles  taken 

from  deceased,  see  Criminal  Law,  ^=»323. 

(B)  ADMISSIBILITY  IN  6ENBRAL. 

Admissibility  by  reason  of  admission  of  similar 

evidence,  see  Criminal  Law,  ^=^396. 
Confession,  see  Criminal  Law,  ^=9519. 
Declarations,'  see  Criminal  Law,  ^=^15,  422, 

423. 
Demonstrative  evidence,  see  Criminal  Law,  ^!=> 

404. 
Evidence  of  other  offenses,  see  Criminal' Law, 

<d^369. 
Expert  testimony,  see  Criminal  Law,  ^s»483. 
Hearsay  evidence,  see  Criminal  Law,  ^s»419, 

420. 
Opinion  evidence,  see  Criminal  Law,  ^=9452. 
Res  gestae,  see  Criminal  Law,  ^=9362-368. 
Testimony  of  accomplices,  see  Criminal  Law,  ^s» 

507. 

^s»163.  Corpus  delicti. 

See  26  Cent  Dig.  Homic.  8  S84. 

On  trial  of  an  indictment  for  nurder  by 
drowning  of  a  seaman  on  a  vessel  at  sea,  testi- 
mony of  her  master  that,  during  several  days 
before  and  after  the  night  deceased  was  missed, 
he  saw  no  vessels,  is  competent,  as  evidence  ot 
the  corpus  delicti.— St.  Clair  v.  United  States, 
154  U.  S.  134,  14  S.  Ct  1002,  38  L.  Ed.  936. 


The  fact  that  blood  stains  are  found  at  or 
near  the  place  where  the  crime  is  alleged  to  have 
been  committed,  or  upon  articles  belonging  to 
the  deceased  which  are  found  in  defendant's  pos- 
session shortly  after  the  death,  may  be  consid- 
ered by  the  jury,  unless  satisfactorily  explained, 
as  a  circumstance  in  determining  whether  or 
not  a  murder  has  been  committed. — ^Wilson  v. 
United  States,  162  U.  S.  613,  16  S.  Ct.  895,  40 
L.  Ed.  1090. 

^=9166.  Intent,  maliee,  deliberation^  and 
premeditation. 

See  26  Cent  Dig.  Homic.  88  286-802. 


—  In  zemtvwd* 

8e»  26  Cent  Dig.  Homic  88  886.  287. 

An  instruction  that  former  threats  against 
defendant  not  only  cannot  excuse  defendant,  if 
there  was  nothing  indicating  a  deadly  design 
against  defendant  at  the  time  of  the  killing,  but 
are  evidence  of  special  spite  and  special  ill  will 
on  the  part  of  defendant,  is  erroneous.— Thomp- 
son V.  United  States,  155  U.  S.  271,  15  S.  Ct 
73,  39  L.  Ed.  146. 

Threats  made  by  the  deceased  against  de- 
fendant, and  communicated  to  him,  having  been 
introduced  by  defendant  to  show  that  he  had 
reasonable  cause  to  apprehend  an  attack,  and 
hence  was  justified  in  acting  on  a  hostile  demon- 
stration by  deceased  of  a  much  less  pronounced 
character  than  if  such  threats  had  not  preceded 
it,  it  was  error  to  charge  that  such  threats  could 
be  considered  to  show  that  defendiint  killed  de- 
ceased because  of  malice,  spite  or  ill  will. — ^Alli- 
son V.  United  States,  160  U.  S.  203,  16  S.  Ct. 
252,  40  L.  Ed.  395. 


—  Prevlons    tlireats    and    ex- 
pressions   of   ill    will    by    ao- 
ensed. 
See  26  Cent  Dig.  Homic  88  283-296. 

Testimony  against  the  accused,  on  a  trial 
for  murder,  that  more  than  a  montii  before  the 
homicide  he  threatened  violence  to  another  mem- 
ber of  the  same  party,  and  that  he  was  very  dis- 
agreeable and  abusive  and  vulgar  in  his  lan- 
guage towards  the  others,  is  inadmissible,  be- 
cause the  time  is  too  remote  and  because  the 
facts  do  not  show  enmity  towards  the  person 
whom  he  killed.— Bird  v.  United  States,  21  S. 
Ct.  403,  180  U.  S.  356,  46  L.  Ed.  570. 

^=9164.  Physioal  oondition  of  parties. 

See  28  Cent  Dig.  Hemic.  8  818. 

In  view  of  the  medical  testimony  that  de- 
ceased's wounds  must  have  been  caused  by  a 
powerful  blow,  it  was  proper  to  allow  a  witness 
to  testify  that  defendant  was  a  strong,  power- 
ful man.— Thiede  v.  People  of  Territory  of  Utah, 
159  U.  S.  510,  16  S.  Ct  62,  40  L.  Ed.  237,  af- 
firming judgment  People  of  Territory  of  Utaih  v. 
Thiede,  11  Utah,  241,  89  P.  837. 

^=9166.  Motive. 

See  26  Cent  Dig.  Homic.  88  820-8SL 

In  a  trial  for  murder,  evidence  is  admissible, 
as  showing  a  motive  for  the  crime,  when  it 
tends  to  prove  that  defendant  was  guilty  of  a 
prior  murder,  and  knew  that  he  was  suspected 
by  deceased  to  be  so  guilty,  although  evidence 
has  already  been  put  in  by  the  prosecution  tend- 
ing to  show  another  motive  for  the  crime. — 
Moore  v.  United  States,  150  U.  S.  57,  14  S.  Ct 
26,  37  L.  Ed.  996. 

On  the  trial  of  one  for  murder  of  his  wife; 
there  was  evidence  that  two  days  before  the 
murder  defendant  and  deceased  quarreled,  that 
he  slapped  his  wife,  and  that  she  refused  to 
go  to  their  home  on  the  ground  that  .if  she 
did  so  defendant  would  kill  her.  Held  that,  in 
1  connection  with  such  evidence,  testimony  that 


This  Digest  is  compiled  on  tlie  Key-Nnmber  ftystom.   For  explanation*  see  page  iii. 


«=»ie9 


HOMICIDE,  VII  (B)-(D) 


ISup.CtDig.— Page  1162] 


witnesses  had  heard  deceased  scream  several 
times,  had  seen  her  with  black  eyes  and  a  bruis- 
ed face,  that  she  had  cried  on  several  occasions 
and  appeared  alarmed  and  scared,  and  that  there 
had  been  bruises  and  discolorations  on  her  body, 
was  admissible  to  show  ill  treatment  of  deceased 
by  defendant,  and  a  state  of  bitter  feeling  be- 
tween them,  as  bearing  upon  the  question  of 
motive.— Thiede  v.  People  of  Territory  .of  Utah, 
159  U.  S.  510,  16  S.  Ct.  62,  40  L.  EtI.  237,  af- 
firming judgment  People  of  Territory  of  Utah  v. 
Thiede,  11  Utah,  241,  39  P.  837. 

^=:»169.  Gireninstaiioes  preoeding  aot. 

See  26  Cent  Dig.  Homic.  |§  841-350. 

On  trial  of  defendant,  who  was  one  of  the 
crew  of  a  vessel,  for  the  killing  of  the  mate,  evi- 
dence of  ill  treatment  of  defendant  by  the  cap- 
tain, who  was  first  killed  by  defendant,  prior  to 
the  day  of  the  homicide,  is  not  admissible;  there 
being  no  evidence  to  so  connect  it  with  the  kill- 
ing of  the  mate  as  to  render  it  a  part  of  the  res 
gestie. — Andersen  v.  United  States,  18  S.  Ot. 
689, 170  U.  S.  481,  42  L.  Ed.  1116. 

• 

^=9 174.  Snbseqnent      ineriminating      or 
ezonlpatory    cirevmitaneeB. 

See  26  Cent  Dig.  Homtc.  fifi  859-371 ;   14  Cent  Dig. 
Crim.  Law.  S  778. 

A  witness  testified  that  he  and  a  neighbor 
searched  the  place  where  defendants  camped  at 
the  time  of  the  alleged  murder,  and  found  quan- 
tities of  blood  there,  and  that,  when  asked  by  his 
neighbor  what  kind  of  blood  that  was,  he  an- 
swered that  he  did  not  know,  and  that  the  neigh- 
bor then  said  that  "maybe  they  have  killed  one 
of  my  hogs."  Heldf  that  this  testimony  could 
not  have  prejudiced  defendants. — Pierce  v.  Unit- 
ed States,  160  U.  S.  355,  16  S.  Ct  321,  40  L. 
Ed.  454. 

Testimony  against  an  accused,  on  a  trial  for 
murder,  that  he  tried  to  pick  a  fight  with  an- 
other about  six  months  .after  the  homicide, 
is  inadmissible,  since  the  time  is  too  remote, 
and  it  does  not  show  enmity  against  the  person 
killed.— Bird  v.  United  States.  21  S.  Ot.  403, 
180  U.  S.  356,  45  L.  Ed.  570. 

^=9178.   Ineriminating  others. 

See  26  Cent  Dig.  Homlc.  fiS  307-309;    14  Cent  Dig. 
Crim.  Law.  S  791. 

Defendant's  testimony  showed  that  on  the 
day  deceased  disappeared,  under  circumstances 
implicating  defendant  in  the  crime,  a  party  of 
armed  men,  not  including  defendant,  were  hunt- 
ing for  deceased  and  the  wife  of  one  of  the 
party  under  the  belief  that  they  had  eloped  to- 
gether. Held,  that  threats  made  by  members  of 
the  party  to  kill  deceased  were  also  admissible, 
in  favor  of  defendant,  as  part  of  the  res  gestae, 
and  as  illustrative  of  their  acts. — ^Alexander  v. 
United  States,  138  U.  S.  353,  11  S.  Ct.  350,  34 
L.  Ed.  954. 

^=9186.   Self-defense. 

See  26  Cent  Dig.  Homic.  Sfi  890-420. 

^s>188.  "^  Oluuraoter     and    habits     of 
person  killed  or  assanlted. 

See  26  Cent  Dig.   Homic.  88  391-397. 

On  an  issue  as  to  self-defense,  evidence  that 
deceased  had  the  general  reputation  of  being  a 
quarrelsome  and  dangerous  person  is  competent, 
especially  if  his  character  in  this  respect  was 
known  to  defendant.— Smith  v.  United  States, 
161  U.  S.  85,  16  S.  Ct.  483,  40  L.  Ed.  626. 

^=9190.  ««-  ProTions  threats  by  person 
killed  or  assaulted. 

See  26  Cent  Dig.  Homic.  88  399-413. 

Where  deceased  went,  with  several  others, 
in   a  boisterous  and  disorderly   manner,   upon 


land  claimed  and  occupied  by  the  accused,  and 
refused  to  leave  when  warned  to  do  so,  and 
began  building  a  fence,  held,  that  the  fact  that 
the  accused  thereupon  went  for  his  gun  was 
no  ground — where  die  killing  was  done  immedi- 
ately upon  threats  and  menaces  by  the  deceased 
— for-  excluding  evidence  of  prior  threats  made 
by  deceased,  and  communicated  to  defendant, 
against  defendant,  in  case  he  interfered  with 
the  building  of  the  fence,  or  for  excluding  de- 
fendant's testimony  that  he  procured  his  gon 
for  the  purpose  of  self-protection. — ^Wallace  v, 
United  States,  162  U.  S.  466,  16  S.  Ct.  859,  40 
L.  Ed.  1039. 


^^m  Imminence    and    appreken- 
sion  of  danger  to  acensed. 

See  26  Cent.  Dig.  Hemic.  88  417-419. 

On  the  issue  of  self-defense,  evidence  that  de- 
ceased was  a  larger  and  more  powerful  man 
than  defendant  is  competent — Smith  v.  United 
States,  161  U.  S.  85,  16  S.  Ct  483,  40  L.  Ed. 
626. 

(C)  DYING  DECLARATIONS. 

^=5>210.  Ratification  of  previons  decla- 
ration. 

See  26  Cent  Dig.   Homlc.  S  442. 

The  ratification  by  deceased  of  his  previous 
dying  declaration  is  not  admissible  unless  shown 
to  have  been  made  in  expectation  of  death. — 
Carver  v.  United  States,  160  U.  S.  553,  16  S. 
Ct.  388,  40  L.  Ed.  532. 

^=:»212.  Persons    as    to    wliom    declara- 
tions are  admissible. 

See  26  Cent  Dig.  Homic.  8  428. 

On  a  trial  for  murder,  when  there  Is  admit- 
ted without  objection,  as  a  dying  declaration,  a 
statement  by  deceased  that  he  did  not  know  who 
shot  him,  it  is  error  to  exclude  evidence  of  a 
further  statement,  made  immediately  afterwards, 
that  he  saw  the  parties  who  shot  him,  and  that 
defendant  was  not  among  them. — Mattox  v. 
United  States,  146  U.  S.  140,  13  S.  Ct  GO,  36 
L.  Ed.  917. 

^=»216.   Preliminary  evidence* 

See  26  Cent  Dig.  Homlc.  8  467. 

As  showing  the  circumstances  under  which 
dying  declarations  were  made,  the  prosecution 
may  prove  that  a  Catholic  priest  had  been  sum- 
moned for  the  declarant,  and  had  performed  in 
her  behalf  the  last  rites  of  the  church. — Carver 
v.*  United  States,  17  S.  Ot.  228,  164  U.  S.  694, 
41  L.  Ed.  602. 


d     corrobora- 


^=9220.   Contradiction 
tion. 

See  26  Cent  Dig.  Homic.  8  46L 

* 

Contradictory  statements  by  the  deceased  at 
the  time  of  making  a  dying  declaration  are  ad- 
missible as  tending  to  impeach  the  declaration, 
whether  competent  as  dying  declarations  or  not. 
—Carver  v.  United  States,  17  S.  Ct.  228,  164 

U.   S.  694,  41  L.  Ed.  602. 

# 

The  rule  that,  to  impeach  a  witness  by  proof 
of  contradictory  statements,  a  foundation  must 
be  laid  by  asking  him  whether  he  made  such 
statements,  does  not  extend  to  the  case  of  dyini^ 
declarations. — Id. 

Statements  made  by  deceased  on  his  sickbed 
are  competent  evidence  to  contradict  his  dyin^ 
declarations,  though  inadmissible  as  such. — Id. 

(D)  PROCEEDINGS  AT  INQUEST. 

[No  paragraphs  or  references  in  this  Digest    Bnl 
see  26  Cent  Dig.  Homic.  48  466-470.] 
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(B)  WEIGHT  AND  SUFFICIENCY. 
Proof  of  insanity,  see  Criminal  Law,  ^s»570. 

^=:>229.  Identity  of  deeeaied. 

See  26  Cent.  Dig.   Homic.   fi  477. 

On  the  trial  of  an  Indian  for  murdering  a 
"white  man,  there  was  no  errdr  in  an  instruction 
which,  in  substance,  stated  that  if  the  corpus  de- 
licti were  established  by  other  evidence,  and 
in  that  case  only,  the  fact  that  deceased  was  a 
white  man  could  be  proved  by  the  confessions 
of  the  defendant. — Isaacs  v.  United  States,  159 
U.  S.  487,  16  S.  Ct.  51,  40  L.  Ed.  229. 

^=9231.  Malioe. 

See  26  Cent.  Dig.  Homle.  fi  479. 

On  a  trial  for  murder,  it  appeared  that  de- 
fendant, after  an  altercation  with  deceased,  in 
which  each  threatened  the  other  with  a  deadly 
weapon,  went  into  a  saloon,  under  great  excite- 
ment. Shortly  afterwards  deceased  came  to  the 
door  of  the  saloon  and  fired  his  pistol  into  the 
room,  the  bullet  passing  within  a  few.  inches 
of  defendant's  head.  Defendant  then  immediate- 
ly fired  at  deceased,  and  killed  him.  Held,  that 
these  facts  constituted  sufficient  evidence  as  to 
the  absence  of  malice  on  the  part  of  defendant 
to  require  an  instruction  upon  the  subject  of 
manslaughter,  and  the  refusal  of  such  an  in- 
struction was  erroneous. — Stevenson  v.  United 
States,  162  U.  S.  313,  16  S.  Ct.  839,  40  L.  Ed. 
980. 

<S:=>233.  Motive. 

See  26  Cent  Dig.   Homlc.   fi   4^1. 

Proof  of  a  motive  for  the  crime  is  not  indis- 
pensable to  conviction,  for  malice  may  be  in- 
ferred from  the  mere  fact  of  the  killing;  but  the 
absence  of  evidence  suggesting  a  motive  is  a  cir- 
cumstance in  favor  of  the  accused,  to  be  given 
such  weight  as  the  jury  deems  proper. — Pointer 
v.  United  States,  151  U.  S.  396,  14  S.  Ct.  410, 
38  L.  Ed.  208. 

^s»242.   Ezerolse   of  antliority  or  duty. 

See  26  Cent.  Dig.  Homic.  fi  606. 

T,  and  his  wife,  on  rendition  of  a  decision 
against  them  by  a  justice  of  the  supreme  court, 
while  in  his  circuit,  became  violent  and  insult- 
ing in  their  language,  and  attempted  to  draw 
deadly  weapons.  By  order  of  the  justice,  they 
were  committed  for  contempt.  Afterwards,  both 
of  them,  known  to  be  violent  and  vindictive  in 
disposition,  made  freguent  and  open  threats _  of 
personal  violence  against  the  justice,  expressing 
a  desire  to  meet  and  kill  him.  Held,  that  the 
facts  were  sufficient  to  justify  the  belief  that 
T.  and  his  wife  contemplated  a  murderous  as- 
sault when  they  should  meet  the  justice,  justify- 
ing the  killing  of  the  husband  by  a  deputy  mar- 
shal detailed  to  protect  the  justice.--Cunning- 
ham  V.  Neagle,  135  U.  S.  1,  10  S.  Ct  658,  34 
L.  Ed.  55,  affirming  (C.  C.)  In  re  Neagle,  39  F. 
833/5  L.  R.  A.  78, 

Where  v  person  who  had  threatened  the  life 
of  a  justice  of  the  supreme  court  afterwards, 
on  meeting  the  justice,  deliberately  comes  up 
behind  him,  strikes  him  in  the  face,  and,  on  be- 
ing ordered  to  stop  by  a  deputy  marshal  detail- 
ed to  protect  the  justice,  puts  his  hand  to  his 
pocket  as  if  to  araw  a  weapon,  the  officer, 
knowing  the  man's  disposition  and  feeling  to- 
wards the  justice,  is  justified  in  believing  the 
assault  to  be  with  intent  to  kill.-^Id. 

Vm.  TRIAL. 

Continuance,  see  Criminal  Law,  ^=^589,  598. 

(A)  CONDUCT  IN  GENERAL. 

See  26  Cent.  Dig.  Homic.  fifi  663-661. 

Argument  of  counsel,  see  Criminal  Law, 
721%,  722%. 


Due  process  of  law,  see  Constitutional  Law, 

268. 
Objection  to  evidence,  see  Criminal  Law, 

695. 
Striking  out  evidence,  see  Criminal  Law,  C=s> 

698. 

(B)  QUESTIONS  FOR  JURY. 

€=:»268.   Questions  of  law  or  of  faot  in 
general. 

See  26  Cent.  Dig.  Hemic,   fi  662. 

The  trial  court*  properly  refuses  to  in- 
struct the  jury  to  bring  in  a  verdict  of  not 
guilty  in  a  homicide  case,  on  the  theory  that 
the  corpus  delicti  has  not  been  proved,  al- 
though there  was  no  witness  to  the  homicide, 
and  the  identification  of  a  partly  burned  body 
as  that  of  the  victim  was  not  perfect,  where, 
taking  all  the  circumstances  together,  there  is 
clearly  enough  evidence  to  warrant  the  jury 
in  finding  that  such  body  was  that  of  the  de- 
ceased, and  that  he  had  been  killed  by  the  de- 
fendant.—Perovich  v.  United  States,  27  S.  Ct, 
456.  205  U.  S.  86,  51  L.  Ed.  722. 

^=s>276.   Self-defense. 

See  26  Cent.  Dig.  Homic.  fi  669. 

Defendant,  while  in  an  hotel  office  with 
deceased,  being  provoked  bv  insulting  words  ol 
the  latter,  kicked  him  lightly,  and  then  stepped 
back,  and  leaned  against  the  counter,  whereupon 
he  was  assaulted  by  deceased  with  a  knife. 
Neldy  that  it  was  for  the  jury  to  say  whether 
defendant,  after  kicking  the  deceased,  withdrew 
in  good  faith  from  further  contest;  and  it  was 
error  to  charge  that,  if  defendant  kicked,  de- 
ceased, however  lightly,  he  could  not  justify 
the  killing  of  deceased  in  resisting  his  assault, 
though  it  were  necessary  to  save  his  life. — 
Rowe  V.  United  States,  17  S.  Ct.  172,  164  U. 
S.  546,  41  L.  Ed.  547. 

(C)  INSTRUCTIONS. 

Assuming  facts,  see  Criminal  Law,  ^=^761. 
Construction,  see  Criminal  Law,  ^=:»822. 
Credibility  of  witnesses,  see  Criminal  Law,  ^=s> 

757,  758. 
Error  cured  by  giving  other  instructions,  see 

Criminal  Law,  ^s»823. 
Evidence  of  accomplice,  see  Criminal  Law,  ^s» 

779. 
Ignoring  evidence,  see  Criminal  Law,  ^=s»815. 
Relating  to  punishment,  see  Criminal  Law,  ^=:> 

797. 
Weight  of  evidence,  see  Criminal  Law,  ^=»763, 

764. 

^=:>283.   Provlnee  of  eonrt  and  Jury  in 
general. 

See  26  Cent.  Dig.  Homic.  fifi  676-681.  683. 

On  a  trial  in  which  defendant  alleged  that 
the  killing  was  in  self-defense,  the  court,  in  its 
charge,  after  remarking  that  an  innocent  man 
had  ever^  motive  to  seek  investigation  of  any 
act  on  his  part,  quoted  from  the  Bible  in  ref- 
erence to  Cain's  concealment  of  Abel's  murder, 
saying  that  there  might  be  exceptions  to  the  gen- 
eral rule,  but  it  was  for  the  jury  to  say  whether 
there  were  acts  on  defendant's  part  looking  to- 
wards a  concealment  of  the  killing ;  "what  these 
acts  were ;  if  they  were  cruel,  if  they  were  un- 
natural, if  thejr  were  barbarous,  if  the^'were 
brutal,— you  still  have  a  right,  and  it  is  your 
duty,  to  take  them  into  consideration.  If  they 
were  of  that  character,  you  are  to  bring  to  bear 
your  observation  in  life  that  men  who  are  ccm- 
scious  of  innocence  do  not  usually  character- 
ize their  conduct  after  a  killing  by  that  sort  of 
acts."  Held,  that  this  portion  of  the  charge 
was  erroneous,  as  practically  instructing  that 
the  concealment  of  the  killing  was  conclusive 
proof  of  guilt.— Hickory  v.  United  States,  160 
U.  S.  408,  16  S.  Ct.  327,  40  L.  Ed.  474. 
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^=9284.   Oorpvs  delietL 

See  26  Cent  Dig.  Homlo.  I  684. 

Where  the  court  charged  that  the  corpus 
delicti  could  be  established  by  circumstantial 
testimony,  held,  that  the  omission  to  add  that 
this  circumstantial  evidence  should  be  such  as 
creates  cogent,  irresistible  grounds  of  presump- 
tion was  not  erroneous  in  the  absence  of  any 
request  for  such  an  addition  to  the  charge.— 
Isaacs  V,  United  States,  159  U.  S.  487,  16  S.  Ct. 
51,  40  L.  Ed.  229. 

^»285.  ElemeiitB  of  ^offense  in  general. 

See  26  Cent.  Dig.   Homlc.   fi  685. 

It  was  proper  for  the  judge,  in  a  murder 
case,  under  the  statutes  of  Utah,  to  inform  the 
jury  what  those  statutes  defined  as  murder.— 
Thiede  v.  People  of  Territory  of  Utah,  159  U. 
S.  510,  16  S.  Ct  62,  40  L.  Ed.  237,  affirming 
judgment  People  of  Territory  of  Utah  v.  Thiede, 
11  Utah,  241,  39  P.  837. 

Omission  of  the  court,  in  distinguishing  be- 
tween murder  and  manslaughter,  to  charge  that 
an  intentional  killing,  to  constitute  manslaugh- 
ter, must  be  unlawful  and  willful,  is  not  prej- 
udicial to  the  accused,  wherfe  the  jury  are  told 
that  the^  cannot  find  him  guilty  of  murder  if 
the  kiUing,  though  intentional,  was  without 
malice,  and  are  properly  instructed  as  to  the 
law  of  self-defense.— Addmgton  v.  United  States. 
17  S.  Ct  288,  165  U.  S.  184,  41  Ii.  Ed.  679. 

^=9286.   latent,      malice,      deliberation* 
and  premeditation. 

See  26  Cent  Dig.  Homic.  S|  586-691. 

A  charge  that,  where  one  performs  an  act 
which  it  is  known  will  produce  a  particular  re- 
sult, he  is  presumed  to  have  anticipated  and 
intended  that  result;  and  that  **from  the  very 
fact  of  a  blow  being  struck  we  have  the  right 
to  infer  as  presumption  of  fact  that  the  blow 
was  intended  prior  to  the  striking,  though  at 
a  period  of  time  inappreciably  distant," — ^is  not 
error.— Allen  v.  United  States,  17  S.  Ct  154, 164 
U.  S.  492,  41  L.  Ed.  528. 

A  charge  that,  if  the  jury  believe  the  testi- 
mony of  certain  witnesses  to  the  effect  that  de- 
fendant drew  his  pistol,  went  into  the  field 
where  the  deceased  was,  struck  him  with  his 
fist,  and_  thpn  sliot  and  killed  him,  they  might, 
from  fliese  tacts,  infer  that  the  killing  was  done 
willfully,  and  with  malice  aforethought  is  not 
error.— -Id. 

^=9287.  Motive. 

See  26  Cen^.  Dig.  Homic.  (  592. 

A  statement,  contained  in  the  charge  of  the 
court  on  a  trial  for  murder,  that  the  lack  of 
any  evidence  of  motive  is  immaterial  so  far 
as  the  question  of  guilt  or  innocence  is  concern- 
ed, is  not  erroneous  although  the  defense  is  in- 
sanity, where  that  part  of  the  charge  containing 
such  statement  is  directed  to  the  subject  of 
proving  motive,  and  in  it  the  jury  are  charged 
that  it  is  unnecessary  to  show  a  motive  for  the 
commission  of-  the  crime  so  long  as  the  evidence 
satisfies  the  jury  that  the  person  charged  was  in 
fact  guilty  of  the  act,  and  had  sufficient  mental 
ability  to  be  held  responsible  for  his  acts.— 
Hotema  v.  United  States,  22  S.  Ot  895,  186 
U.  S.  413,  40  L.  Ed.  1225. 

^=»288.   Katnre     and     oircnmitances    of 
aet. 

See  26  Cent  Dig.  Homlc.  8  599. 

On  the  trial  of  one  for  the  murder  of  his 
wife,  when  there  is  no  evidence  as  to  what  took 
place  at  the  time  of  the  homicide,  it  is  error 
to  charge  in  effect  that  the  jury  should  give  lit- 
tle weight  to  testimony  of  marital  discord  and 
(^uarreli  between  them  unless  an  express  connec- 
tion between  such  quarrels  and  the  homicide  is 
shown.— Thiede  v.  People  of  Territory  oif  Utah, 
159  U.  S.  510.  16  S.  Ct.  62,  40  U  Ed.  237, 
affirming  judgment  I'eople  of  Territory  of  Utah 
V.  Thiede,  11  Utah,  241,  39  P.  837* 


^=»290.  Nature  of  i 
nsed. 

See  26  Cent  Dig.  Homlc.  9  695. 

A  charge  defining  a  deadly  weapon  as  "any- 
thing with  which  death  may  be  easily  and  read- 
ily nroduced,"  regardless  of  the  purpose  for 
which  It  was  made,  or  whether  it  was  made  by 
man  at  all,  is  not^open  to  exception.— Acers  v. 
United  States,  17  S.  Ct  91,  164  U.  S.  388.  41 
L.  Ed.  481. 

The  court  may  properly  call  the  attention 
of  the  jury  to  the  manner  in  which,  and  the  part 
of  the  body  upon  which,  a  weapon  is  used,  as 
circumstances  to  be  considered  in  determining 
whether  it  is  a  deadly  weapon.— Id. 

^»292.  Elements  of  assanlt  witk  latent 
to  kill. 

See  26  Gent  Dig.  Homic.  8S  697,  SDS,  €00.  eoi. 

Where  the  charge  clearly  distinguishes  be- 
tween the  assault  and  the  intent,  directs  spe- 
cifically that  each  must  be  proved,  and  that  the 
intent  is  to  be  deduced  from  all  the  circum- 
stances of  the  case,  nowhere  stating  that  the 
assault  itself  necessarily  proves  the  intent,  a  re- 
cital that  "you  may  take  the  act  itsdf  as  done, 
and  from  it  yon  may  find  that  it  was  willfully 
done,  18  not  error.— Acers  v.  United  States,  17 
S.  Ct  91,  164  U.  S.  388,  41  L,  Ed.  481. 

^=s>294.  Insanity  or  intozioation. 

See  26  Cent   Dig.   Homic  8  606;    14  Cent  Dig. 
Crlm.  Law,  §§  1824,  1830.  ^ 

At  a  trial  for  murder,  the  jury  were  in- 
structed that  if  defendant,  at  the  time  of  the 
Killing,  was  in  such  condition  of  mind,  by  rea- 
son of  drunkenness,  as  to  be  incapable  of  form- 
ing a  specific  intent  to  kill,  or  to  do  the  act  that 
he  did  do,  his  crime  would  be  reduced  to  man- 
slaughter. Held,  that  it  was  not  error  to  refuse, 
as  covered  by  the  instructions  given,  an  instruc- 
tion that  if  defendant  at  the  time  of  the  killing, 
was  so  drunk  as  to  render  the  formation  of  any 
specific  intent  to  take  the  life  of  the  woman 
killed  impossible  on  his  part,  and  before  becom- 
ing drunk  he  entertained  no  malice  towards  her, 
and  no  intention  to  take  her  Ufe,  he  could  not 
be  convicted  of  murder.— Tucker  v.  United 
States,  151  U.  S.  164,  14  S.  Ct.  299,  38  L.  Ed. 

A  charge  that  defendant's  belief  in  witches, 
and  of  his  right  to  kill  them,  if  the  product  of 
a  diseased  brain,  relieves  him  from  responsibil- 
ity, for  murder,  but  that  he  is  responsible  if  his 
belief  is  simply  an  erroneous  conclusion  of  a 
sane  mind,  properly  submits  the  issue  of  the  de- 
fendant's mental  capacity  to  the  jury,  when 
read  in  connection  with  the  charge  that  ttte  bur- 
den is  on  the  government  of  proving  beyond  a 
reasonable  doubt  that  the  deiendant  was  sane 
at  the  time  of  the  commission  of  the  crime,  and 
that  defendant  is  responsible  for  his  acts  if  at 
the  time  of  their  commission  he  was  of  sufficient 
njental  capacity  to  understand  their  nature  and 
quality  and  that  the  particular  act  was  wrons: 
and  a  violation  of  the  law  of  the  land,  for  which 
he  would  be  amenable  to  punishment. — Hotema 
v.  Ignited  States,  22  S.  Ct  895,  186  U.  S.  413, 
46  L.  Ed.  1225. 

An  instruction  to  find  defendant  not  guilty 
of  murder  If  it  should  be  found  that  he  was 
not  able  to  know  that  the  act  of  killing  was 
wrongful,  and  was  not  able  to  comprehend  and 
understand  the  consequences  of  such  act,  is  not 
open  to  the  objection  that  it  made  it  necessary 
for  the  jury  to  find  that  both  conditions  existed 
in  order  to  acquit,  where  the  condition  of  a  ver- 
dict of  £uilty  was  made  by  the  same  instruction 
to  be  a  finding  beyond  a  reasonable  doubt  that 
the  prisoner  knew  and  understood  that  it  was 
wrong  fo  take  the  life,  and  was  able  to  compre- 
hend and  understand  the  consequences  of  such 
act  Judgment  71  P.  218,  11  6kl.  261,  61  L. 
R.  A.  324»  affirmediT-Queenan  ?•  Territory  of 
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Oklahoma,  28  S.  Gt  762,  IdO  U.  S.  648,  47  L. 
Bd.  1175. 

4a»297.  Esoiiae  ov  JnatlfleAtloa  im  b«i- 
.eral. 

Bm  n  Cant  Dig.  Homle.  8  <U* 

An  instrnction  that  former  threats  to  kill 
defendant  cannot  excuse  him  if  there  was  noth- 
fng  indicating  a  deadly  design  against  defendant 
at  the  time  of  the  killing  is  erroneous  in  omit- 
ting all  reference  to  deceased's  conduct  showing 
a  present  intention  to  carry  out  the  previous 
threats.— Thompson  ▼.  United  States,  155  U.  S. 
271, 15  S.  Ot  73,  39  L.  Ed.  140. 

^E»300.  Self-defense. 

Sm  S6  Cent  Dig.  Homlc.  ft  614,  816-620,  62S-6S0. 

It  is  reversible  error  for  the  court,  without 
subsequent  modification,  to  enlarge  upon  the 
magnitude  of  the  power  to  slay  in  self-defense, 
and  to  advise  the  }ury  to  inquire  into  the  char- 
acter of  the  deliberation  wluch  accompanied  it, 
as  tested  by  the  standard  of  the  successive  acts 
of  a  judge,  jury,  and  executioner  in  the  disoblige 
of  their  appropriate  duties.— Allen  v.  United 
States,  150  U.  S.  551,  14  S.  Gt  196,  37  L.  £)d. 
1119:  Hickory  v.  Same,  151  U.  S.  803,  14  S. 
Gt.  334,  38  L.  Ed.  170. 

It  was  error  to  charge  that  defendant  was 

Etilty  if  he  armed  himself  for  the  purpose  of 
lling  deceased,  and  hunted  up  deceased  for 
tHat  purpose,  without  referring  to  his  testimony, 
which  was  corroborated,  and  not  contradicted, 
that  he  had  the  gun  with  which  he  killed  de- 
ceased with  him  merely  for  hunting  deer,  and 
that  hifll  stop  at  the  house  at  which  the  killiug 
occurred  was  accidental.— Allison  v.  United 
States,  160  U.  S.  203,  16  S.  Ot.  252,  40  L.  Bd. 
395. 

A  charge  relative  to  self-defense,  based  on 
apparent  danger,  to  the  effect  that  the  defend- 
ant must  have  had  reasonable  ground  to  believe 
that  there  was  danger  to  his  life,  or  of  ''deadly 
violence  to  his  person,"  is  not  error,  where  it 
clearly  appears,  from  the  charge,  that  the  word 
"deadly"  was  used  in  the  sense  of  "great."— 
Acers  v.  United  States,  17  S.  Ct.  91,  164  U.  S. 
888,  41  L.  Ed.  481. 

A  charge  to  the  effect  that  if  the  circum- 
stances of  the  killing  were  such  as  to  produce 
on  the  mind  of  defendant,  or  that  of  any  rea- 
sonably prudent  person  situated  as  defendant 
was,  the  impression  that  he  could  save  his  own 
life  or  escape  serious  bodily  harm  only  by  kill- 
ing deceased,  such  killing  was  justified,  unless 
defendant  had  gone  to  the  place  to  provoke  a 
difilculty  with,  and  to  kill,  deceased,  was  not 
error.— Addington  v.  United  States,  17  S.  Gt. 
288, 165  U.  S.  184,  41  L.  Ed.  679. 

^s»306.  Chrade  er  degvee  of  offense. 

See  26  Cent  Dig.   ^omlc.  SI  688-647,  649,  660.  662- 
ff6.  667-661. 

^s»307.  — -  In  general. 

See  26  Cent  Dig.  Homio.  H  638-64L 

It  is  error,  in  an  instruction  as  to  the  degree 
of  homicide,  to  assume  that  the  act  of  defend- 
nnt  in  Hrniinir  himself,  after  he  had  reason, 
from  deceased's  couduct,  to  apprehend  danger, 
showed  a  purpose  to  kill  before  the  actual  affray. 
—Thompson  v.  United  States,  155  U.  S.  271,  15 
S.  Ct  73,  39  L.  Ed.  146. 

^s»309.  -^>  Manslanglitev. 
See  26  Cent  Dig.  Homtc.  H  649,  650,  662-668. 

If  there  is  any  evidence  which  tends  to 
show  such  a  state  of  facts  M  may  bring  the 
crime  within  the  grade  of  manslaughter,  it  is 
then  a  proper  question  for  the  jury  whether 
this  evidence  is  true,  and  whether  it  showed 


that  the  crime  was  manslaughter  instead  of 
murder;  and  it  is  then  error  to  refuse  an  in- 
struction upon  tiiat  subject— StevenlKm  v«  Unit- 
ed States,  162  U.  S.  313,  16  S.  Gt  839,  40  L. 
Ed.  980. 

Where,  if  defendant  was  sane^  and  respon- 
sible for  his  actions,  the  evidence  fumibhes  no 
suggestion  of  any  degree  of  homicide  less  than 
murder,  a  requested  charge  on  the  subject  of 
manslaughter  is  properly  refuaed.— Davis  v. 
United  States,  17  S.  Gt  860,  165  U.  S.  873,  41 
L.  Bd,  750. 

03)  VHRDIOT. 

^=s>312.  Form  And  requisites  im  generaL 

See  26  Cent  Dig.  Homle.  88  664-670. 

On  an  indictment  for  murder,  a  verdict  of 
guilty  is  suflScient,  as  referring  to  the  single  of- 
fense charged,  although  the  jury  had  the  power 
to  find  the  accused  guilty  of  a  lesser  offense  in- 
cluded therein.— St  Glair  v.  United  States,  154 
U.  S.  134,  14  S.  Gt  1002,  38  L.  Ed.  936. 

^=:»313*  Speoillcation  of  grade  or  degree 

of  offense. 

See  16  Cent  Dig.  Homlc.  88  671-676;   14  Cent  Dig. 
Crim.  Law,  8  2089. 

The  Washington  statutes  define  murder  in 
the  first  d^n^ee,  and  make  it  punishable  by  death 
on  conviction.  They  also  define  the  crimes  of 
murder  in  the  second  degree  and  of  manslaugh- 
ter, and  fix  maTJmum  and  minimum  periods  of 
imprisonment  for  each ;  and,  on  an  indictment 
or  information  charging  a  crime  consisting  of 
different  degrees,  the  jury  are  authorized  to  find 
the  defendant  not  guilty  of  the  degree  charged, 
but  guilty  of  any  Inferior  degree.  The  statutes 
prescribe  the  form  of  verdict  as  follows:  '*We, 
the  jury,  •  •  •  find  the  defendant  (guilty 
or  not  fullty,  as  the  case  may  be).*'  Held  that, 
on  an  information  for  murder  in  the  first  de- 
gree, a  verdict  of  "guilty  as  charged''  was  a 
sufficient  verdict  of  murder  in  the  first  degree, 
and  left  no  room  for  inferring  that  the  jury  in^ 
tended  to  find  defendant  guilty  of  murder  in 
the  second  degree  or  manslaughter;  and  that 
consequently  the  judgment  rendered  on  such 
verdict  was  not  in  violation  of  an^  rights  of 
the  defendant  under  the  Constitution  of  the 
United  States.— Oraemer  v.  State  of  Washing- 
ton, 18  S.  Ct  1,  168  U.  S.  124,  42  L.  Ed.  407. 

^=93 14.  Assessment  of  pnnishment. 

See  26  Cent  Dig.  Homlc  88  676-678. 

Rev.  St.  I  5339,  declares  that  every  i^erson 
who  commits  murder  in  any  place  or  district 
under  the  exclusive  jurisdiction  of  the  United 
States  shall  suffer  death;  and  Act  July  15. 
1897,  c.  29  (29  Stat  487),  provides  that  in  all 
cases  in  which  the  accused  is  fouiid  guilty  of 
murder  under  section  5339,  the  jury  may  qual- 
ify their  verdict  bv  adding  thereto  **without 
capital  punishment''  Held,  that  the  latter  pro- 
vision authorized  the  jury  to  so  limit  their  ver- 
dict in  anv  case,  wiUiout  regard  to  the  exist- 
ence of  mitigating  circumstances,  and  that  in- 
structions confining  the  right  to  such  cases 
were  erroneous. — Winston  v.  United  States,  19 
S.  Ct  212,  172  U.  S.  303,  43  L.  Ed.  456. 

The  provision  for  verdict  of  guilty  of  mur- 
der '^without  capital  punishment'^  contained  in 
federal  Criminal  Code  of  March  4,  1909,  c.  321, 
8  330,  35  Stat  1152  (U.  S.  Comp.  St  Supp. 
1911,  p.  1686),  which  Code,  in  section  272. 
makes  murder  a  crime  against  the  United 
States  when  committed  on  lands  reserved  for 
the  exclusive  use  of  the  United  States,  does 
not  apply  to  the  District  of  Columbia. — John- 
son V.  United  States,  32  S.  Ct  748,  225  U.  S. 
405,  56  L.  Ed.  1142,  affirming  judgment  33 
App.  D.  C.  347. 
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IX.  NEW   TRIAXi. 

See  »  0«nt.  Dig.  Homic.  (I  688-689. 

Affidavit  of  juror  to  impeach  verdict,  see  Crimi- 
nal Law,  ^=>957. 

X.  APPEAL  ANB  ERROB. 

Jurisdiction  of  United  States  Supreme  Court, 

see  Courts,  ^=>ZS5{2). 
Necessity  of  objections,  see  Criminal  Law, 

1035. 
Scope  of  record  on  appeal,  see  Criminal  Law, 

<g=»1086. 

^=»325.  Presentation  and  reserration  In 
loireT  oonrt  of  grounds  of  re- 

See  26  Cent  Dig.  Homlc.   fi  693. 

An  objection  that  a  complaint  charging  mur- 
der with  treachery  in  violation  of  Pen.  Code  P. 
I.  art.  403,  by  killing  a  bound  person,  was  de- 
fective, comes  too  late  when  not  made  in  the 
Supreme  Court  of  the  Philippine  Islands  nor  in 
the  trial  court.— Pico  v.  United  States,  33  S.  Ct. 
482,  228  U.  S.  225,  57  L.  Ed.  812. 

^=s>327.  Record. 

See  26  Cent.  Dig.  Homic.  8  9S5. 

An  objection  to  the  submission  of  the  ques- 
tion of  irresistible  impulse  'to  the  jury  on  a 
trial  for  murder  is  not  available  to  defendant 
on  appeal,  where  the  bill  of  exceptions  contains 
none  of  the  evidence,  and  the  submission  of  the 

?[uestion,  if  authorized  by  the  evidence,  was  as 
air  to  defendant  as  he  could  ask.— Hotema  v. 
United  States,  22  S.  Ct.  895,  186  U.  S.  413,  46 
L.  Ed.  1225. 

^s»332.   Review  of  questions  of  fact. 

See  26  Cent.  Dig.  Homlo.  Si  6M-704. 

On  a  murder  trial,  the  evidence  for  the  gov- 
ernment showed  that  defendant,  in  company 
with  deceased,  started  on  horseback  to  visit  per- 
sons about  four  miles  away.  At  noon  of  that 
day,  shots  were  heard  in  the  vicinity  of  the  place 
where  the  body  of  deceased  was  subsequently 
found.  In  the  evening  of  the  same  day,  defend- 
ant returned  alone  with  the  two  horses,  stating 
that  deceased  had  accompanied  a  third  person, 
whom  they  had  met,  to  another  place.  Deceased 
had  $50  on  his  person  when  he  left  with  de- 
fendant, but  no  money  was  found  on  his  corpse. 
There  was  evidence  that  an  overcoat  belonging 
to  deceased  was  in  defendant's  possession  the 
next  day.  ^  When  the  corpse  was  found,  and  the 
report  of  it  came  to  defendant,  he  left  the  neigh- 
borhood, and  went  away  some  20  or  25  miles, 
where  he  was  arrested.  Held,  that  this  evidence 
was  sufiScient  to  warrant  the  submission  of  the 
case  to  the  jury,  and  that  the  weight  of  the  evi- 
dence, and  the  extent  to  which  it  was  contra- 
dicted or  explained  away  by  defendant's  wit- 
nesses, were  questions  exclusively  for  the  jury, 
and  not  reviewable  by  the  supreme  court  on  writ 
of  error.— Crumpton  v.  United  States,  138  U.  S. 
361,  11  S.  Ct.  355,  34  L.  Ed.  958. 

^=»333.  Harmless  error. 

See  26  Cent  Dig.  Homic.  S8  706-723. 


— —  Instmotions. 

See  26  Cent  Dig.  Homic.  fiS  716-717.  790. 

An  instruction  that  officers  had  the  right 
to  use  all  necessary  force  to  arrest  the  accused, 
and  that  he  had  no  right  to  resist,  is  preju- 
dicial error  where  the  accused,  who  was  there- 
upon convicted  of  murder  committed  in  resist- 
ing an  arrest,  had  not  been  guilty  of  any  of- 
fense for  which  the  officers  had  any  legal  au- 
thority to  make  the  arrest— John  Bad  Elk  y. 


United  States.  20  S.  Ct  729,  177  U.  S.  529.  44 

L.  Ed.  874. 

XI.   SEKTENOE  AND  PmnSHMEHT. 

Death  sentence,  see  Criminal  Law,  ^=:»1219. 
Ex  post  facto  laws,  see  Constitutional  Law. 

203. 
Legal  execution  as  not  within  insurance 

see  Insurance,  ^=s>438. 

^=^354.  Natnre    and   eztei^t   of   pnnisK- 
ment. 

See  26  Cent  Dig.  Homic.  |  TtL 

A  sentence  to  imprisonment  for  life  for  con- 
spiracy accompanied  with  murder,  in  violation 
of  Rev.  St  U.  S.  i§  5508,  5509,  providing  for 
such  punishment  as  the  laws  of  the  state  in 
which  the  offense  is  committed  may  impose,  in 
not  in  excess  of  the  authority  of  a  circuit  court 
of  the  United  States^  although  the  verdict  of 
the  jurv  has  not  indicated  the  punishment,  as 
required  by  the  state  statutes  in  case  of  murder, 
since  Act  Cong.  J^n.  15,  1897,  c  29.  abolishes 
the  death  penalty  m  such  cases,  and  provides  for 
a  sentence  to  imprisonment  for  life. — Motes  ▼. 
United  States,  20  S.  Ct.  993.  178  U.  S.  458.  44 
L.  Ed.  1160. 


HORSES. 


Se< 


Animals. 

Livery  Stable  and  Garage  Keepem 

HOSPITAL  CORPS. 

See  Army  and  Navy,  ^s»23. 

HOSPITALS. 

See  26  Cent.  Dig.  Hosp. 

See  Asylums. 

Charitable  devises,  see  Charities,  4a»20. 
Hours  of  labor  in  hospitals,  see  Master  and 
Servant,  ^=»13. 

HOSTILE  POSSESSION. 

Occupant  of  real  estate  holding  adTersdy^ 
Adverse  Possession,  ^=:»59-85. 


See  Innkeepers. 


HOTELS. 


Bankruptcy   proceedings  against  hotel  compa- 
ny, see  Bankruptcy,  €=»72. 

HOURS  OF  LABOR. 

See- 
Commerce,  ^=s>8,  27,  58,  85. 
Master  and  Servant,  ^=s>13,  17,  131. 
Searches  and  Seizures,  ^s»i. 
Statutes,  ^=»47. 
Witnesses,  ^=>2!92. 

HOUSEBREAKING. 

See  Burglary. 

HUMANITARIAN  DOCTRINE. 

Injury  avoidable  notwithstanding  contribntory 
negligence,  see  Negligence,  ^r»83. 


HUNTING. 


See  Gam«b 


HUSBAND   AND   WIFE. 

Scope-Note, 

[INCLUDES  the  marital  relation;  rights,  powers,  duties,  and  liabilities  of  married 
persons,  as  between  themselves  and  as  to  others,  incident  to  the  existence  of  the  relation 
or  arising  from  conveyances  or  agreements  in  consideration  or  in  consequence  of  marriage ; 
disabilities  and  privileges  of  married  women  by  reason  of  their  coverture,  and  protection 
of  their  persons  and  property;  and  legal  proceedings  affecting  husbands  and  wives  and 
their  property. 

[For  related  matters  under  other  topicsi  see  cross -references  after  analysis.] 

Analysis. 
I.  Mutual  Rights,  Duties,  and  Liabilities. 


6.  Property  of  husband. 

II.  Marriage  Settlements. 

^^^26.  Nature  in  general. 
35.  Enforcement. 

III.  Conveyances,   Contracts,  and  Other   Transactions   Between  Husband 

and  Wife. 

«=»47.  Conveyances  by  husband  to  or  for  wife. 
49.  Gifts. 
491^.  Gift  by  husband  to  or  for  wife. 

IV.  Disabilities  and  Privileges  of  Coverture. 

(A)  In  General. 

LNo  paragraphs  or  references  in  this  Digest.    But  see  26  Cent.  Dig.  Hus. 
&  W.  §§  272-289.] 

(B)  Property  and  Conveyances. 

(C)  Contracts. 

[No  paragraphs  or  references  in  this  Digest    But  see  26  Cent.  Dig.  Hus. 
&  W.  -SI  314-364.] 

(D)  Trade  or  Business. 

«=>98.  Married  women  as  members  of  corporations  or  joint-stock 
companies. 

(E)  Torts. 

[No  paragraphs  or  references  in  this  Digest.    But  see  26  Cent  Dig.  Hus. 
&  W.  |§  .377-^J83.] 

(F)  Crimes. 

[No  paragraphs  or  references  in  this  Digest    But  see  26  Cent  Dig.  Hus. 
W.  §§  384r-392.] 

V.  Wife's  Separate  Estate. 

(A)  What  Constitutes. 

^=»  110.  Nature  of  equitable  or  statutory  estate. 

120.  Property  acquired  by  husband  in  trust  for  wife. 

121.  Property  purchased  with  wife's  money. 

129.  Estoppel  to  claim  property. 

130.  Evidence  as  to  ownership. 
133.  Weight  and  sufficiency. 

(B)  Rights  and  Liabilities  op  Husband. 

^=9  138.  Authority  as  wife's  agent  or  attorney. 

(C)  L1AB11.1TIES  AND  Charges. 

147.  Property  subject  to  liability. 

148.  Purchase  money  and  prior  incumbrances. 


Tills  Digest  is  oomplled  on  the  Key-Number  System.   For  explanation,  see  pa^e  ill. 
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V.  Wife's  Separate  Estate — Continued. 

(C)  Liabilities  and  Charges — ContinuecL 

^=9 152.  Contracts  in  general. 
156.  Bills  and  notes.' 
163.  Debts  charged  on  separate  estate. 

167.  — : —  Debts  of  husband. 

168.  Mortgage  or  pledge. 
171.  •— —  Debts  of  husband. 

(D)  Conveyances  and  Contracts  to  Convey. 

€=»181.  Statutory  provisions. 
184.  Consent  of  husband. 
190.  Conveyances  in  general. 

193.  Joinder  of  husband. 

194.  Acknowledgment. 


VI.  Actions. 


196.  Contracts  and  conveyances  by  agents  or  attorneys. 

• 

20314-  What  law  governs. 

205.  Rights  of  action  between  husband  and  wife. 

206.  Rights  of  action  by  husband  or  wife  or  both. 
209.  For  torts. 

211.  Rights  of  action  against  husband  or  wife  or  both. 

212.  In  general. 

228.  Pleading. 

229. In  general. 

231.  Evidence. 

« 

232.  In  general. 

VII.  Community  Property. 

«=»247.  Statutory  provisions. 

252.  Public  lands  acquired  by  grant  or  entry. 
261.  Evidence  as  to  character  of  property. 

264.  Weight  and  sufficiency. ' 

265.  Rights  of  husband  and  wife  during  existence  of  com- 

munity. ' 

266.  Contracts,  conveyances,  and  gifts  between  husband  and 

wife. 

267.  Sales,  conveyances,  and  incumbrances. 

268.  Community  and  separate  debts. 
272.  Dissolution  of  community. 
276.  Administration. 

VIII.  Separation  and  Separate  Maintenance. 

IX.  Abandonment. 

[No  paragraphs  or  references  in  tills  Digest.    But  see  26  Cent  Dig.  Hog. 
&  W.  n  1100-1116.] 

X.  Enticing  and  Alienating. 

XI.  Criminal  Conversation. 


Cross-References. 


See- 
Bigamy. 
Curtesy. 
Divorce. 
Dower. 
Marriage. 

Assignment  to  wife  as  preference,  see  Assign- 
ments for  Benefit  of  Creditors,  ^=»109. 

Competency   as  witnesses  for  or  against  each 
other,  see  Witnesses,  ^=s>51-61. 

Declarations,  of  buKband  as  affecting  wife,  see 
Evidence,  ^p»248. 


Married  women's  statntorv  liability  for  debts  of 

national  bank,  see  Banks  and  Banking, 

248. 
Possession  of  wife  as  notice  affectinc  bona  fide 

purchasers,   see  Vendor  and  Purchaser, 

232. 
Privileged  communications,  sse  Witnesses, 

187-190. 
Transactions  in  fraud  of  creditors,  see  Fraadih 

lent  Conveyances,  ^=s»104. 
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I.  MXTTUAIi  RIGHTS,  BUTIES,  AXB 
X.XABIUTIES. 

^S96.  Property  of  husband. 

See  26  Cent.  Die.  Hub.  &  W.  8fi  13-18. 

Act  Cong.  Sept.  27,  1850,  which  conferred 
title  to  lands  in  Oregon  territory  on  certain  set- 
tlers, required  four  years*  residence  on  and 
cultivation  of  the  land 'before  the  settler  should 
become  the  grantee,  and  that,  if  he  were  mar- 
ried, the  tide,  at  the  end  of  that  time,  should 
inure  to  the  benefit  of  himself  and  wife,  in  equal 
parts.  Plaintiff's  father  settled  on  land  under 
the  act,  as  a  married  man,  but,  before  the  four 
years  had  expired,  was  divorced  from  his  wife, 
plaintiff's  mother,  whose  share  under  the  act 
he  claims  as  her  heir.  Held,  that  the  right  of 
the  wife  to  one-half  of  the  lands  settled  was  not 
vested,  and  was  defeated  by  the  divorce.— May- 
nard  v.  Hill,  125  U.  S.  190,  8  S.  Ct.  723,  31  L. 
Ed.  654. 

n.  ICABBXAGE  8ETTLOCENT8. 

^s»26.  Natitre  im  generaL 

Bee  S6  Cent.  Dig.  Uui.  &  W.  8  136. 

Property  may  be  settled  by  a  husband  on  his 
wife,  to  be  held  independently  of  his  control,  as 
her  separate  estate,  provided  the  transaction  is 
clear  of  fraud.— Moore  v.  Page,  111  U.  S.  117,  4 
S.  Gt.  388,  28  L.  Ed.  373. 

^=:»36.  Enforcement. 

See  26  Cent.  Dig.  Hue.  &  W.  §fi  809-217. 

Any  confusion  of  the  property  settled  on  the 
wife  by  the  husband  with  that  of  the  husband 
is  a  badge  of  fraud  rendering  the  transaction 
open  to  suspicion,  and  the  transfer  will  only  be 
sustained  in  such  a  case  by  clear  proof  of  the 
honesty  of  the  transaction.— Moore  v.  Page,  111 
U.  S.  117,  4  S.  Ct.  888.  28  L.  Bd.  373. 

m.  oomrEYANOES,  contracts,  awp 

OTHER  TRANSACTIONS  BETWEEN 
HUSBAND   ANB  WIFE. 

Common  law  relating  to  intervention  of  trustee, 
see  Common  Law,  ^fs»12. 

Validity  as  to  creditors  or  subsequent  purchas- 
ers, see  EVaudulent  Conveyances,  ^=s>96. 

^E»47.  Conveyanoes  by  linsband  to  or  for 
wife. 

See  28  Cent.  Dig.  Hue.  ft  W.  SS  2S2-241. 

The  adoption  of  the  common  law  of  Eng- 
land by  Laws  Ariz.  1885,  No.  68,  so  fax'  as  not 
repugnant  to  or  inconsistent  with  the  United 
States  constitution,  bill  of  rights,  or  laws  and 
customs  of  the  territory,  does  not  include  an 
adoption  of  the  common-law  rule  precluding  a 
husband  from  making  a  conveyance  directly  to 
his  wife  without  the  intervention  of  a  trus- 
tee, since  the  pre-existing  laws  of  the  territory 
provide  for  community  property  of  husband  and 
wife,  allowing  the  latter  to  have  separate  prop- 
erty and  the  absolute  disposition  thereof. 
Judgment  57  P.  605,  6  Ariz.  340,  affirmed.— 
Luhrs  V.  Hancock,  21  S.  Ct  726,  181  U.  S. 
567,  45  L.  Ed.  1006. 

es^49.  GIfta. 
See  26  Cent.  Dig.  Hns.  *  W.  M  249-260. 

^=»49H*  —  Gift  by  bnsbnnd  to  or  for 
wife. 

See  26  Cent.  Dig.  Hue.  ft  W.  SS  249-255,  2S7. 

A  wife  acquired  property  by  gift  or  con- 
veyance from  her  husband,  within  the  meaning 
of  a  statute  restricting  her  disposition  of  such 
property,  although  it  was  transferred  to  her 
through  a  third  party  as  a  mere  medium  of 


transfer  of  title,  when  there  was  no  real  pecun- 
iary consideration  for  the  deeds,  and  the  consid- 
eration stated  in  them  is  purely  of  a  nominal 
character.  Judgment  9  App.  D.  G.  48,  reversed. 
—Hamilton  v.  Rathbone,  20  S.  Ct.  155,  175  U. 
S.  414,  Adv.  S.  U.  S.  155,  44  L.  Ed.  219. 

IV.  DISABIUTIES   AND   PBIVILEGES 
OF   COVERTURE. 

(A)  IN  GENERAL. 

[No  parftgrepbe  or  references  in  this  Digeet.    But 
see  26  Cent  Dig.  Hub.  &  W.  SS  272-289.] 

(B)  PROPERTY  AND  CONVEYANCES. 

See  26  Cent.  Dig.  Hus.  ft  W.  SS  290-S14. 

Acknowledgment  of  married   woman,   see  Ac- 
knowledgment, ^s»37. 

(Q'  CONTRACTS. 

[No  paragraphs  or  references  in  this  Digest.    But 
see  26  Cent  Dig.  Hus.  *  W.  SS  S14-364.] 

(D)  TRADE  OR  BUSINESS. 

^s»98.  Bfariied  w^omen  as  members  of 
eorporatioiui  or  Joint-stook 
companies. 

Bee  26  Cent  Dig.  Hus.  ft  W.  S  ST4. 

A  bill  to  enforce  against  the  separate  es- 
tate of  a  married  woman  an  assessment  on 
shares  of  national  bank  stock  is  not  open  to  the 
objection  that  it  does  not  allege  that  she  had 
capacity  to  become  a  stockholoer,  whether  she 
became  such  before  or  after  marriage,  where 
it  alleges  that  she  was  the  owner  of  the  shares, 
and  wnere  a  statute  of  the  state  in  which  the 
bank  is  located  0ig.  St  Ark.  1874,  |  4194) 
provides  that  a  married  wMnan  may  transfer 
her  property,  carry  on  any  business,  and  per- 
form any  services,  on  her  separate  account,  and 
that  her  earnings  shall  be  her  separate  property, 
and  may  be  used  or  invested  by  her  in  her  name. 
— Bundy  v.  Cocke,  128  U.  S.  185,  9  S.  Ct  242, 
32  L.  Ed.  896. 

(B)  TORTS. 

[No  paragraphs  or  references  in  this  Digest    But 
see  26  Cent.  Dig.  Hus.  ft  W.  SS  S77-S88.] 

(F)  CRIMES. 

[No  paragraphs  or  references  in  this  Digeet    But 
see  26  Cent.  Dig.  Hus.  ft  W.  SS  384-392.] 


V.  WIFS'S  SEPABATE  ESTATE. 

(A)  WHAT  CONSTITUTES. 

^s:>l  10*  Nature  of  equitable  or  statntovy 
estate. 

See  26  Cent.  Dig.  Hus.  ft  W.  SS  396-407. 

Rev.  St  Ark.  1858  (Gould's  Dig.  c.  Ill) 
provided  that  any  married  woman  might  become 
poaeessed  of  property,  in  her  own  right  and 
name,  by  will,  gift,  or  distribution,  if  such  prop- 
erty did  not  come  from  the  husband  after  cover- 
ture; that  such  property  should  not  be  exempt 
from  liability  for  the  debts  of  the  husband  un- 
less a  schedule  of  it  was  filed:  and  that,  when 
the  deed  or  other  transfer  of  property  to  the 
wife  expressly  stipulated  that  it  should  be 
exempt  from  the  debts  of  the  husband,  it  should 
not  be  subject  to  execution  therefor.  The  con- 
stitution of  1868  provided  that  property  ac- 
quired by  any  female,  either  before  or  after 
marriage,  by  gift,  grant,  inheritance,  devise,  or 
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otherwise,  "shall,  so  long  as  she  may  choose," 
be  her  separate  estate,  and  that  laws  for  the 
registration  of  the  wife's  separate  property 
should  be  enacted,  and,  when  such  property  was 
so  registered,  it  should  not  be  liable  for  the 
debts  of  the  husband.  In  1873  an  act  was  pass- 
ed providing  that  the  separate  property  of  the 
wife  should  not  be  liable  for  such  debts,  pro- 
vided she  should  cause  such  property  to  be  re- 
corded in  her  name,  etc.  The  constitution  of 
1874  provided  that  the  separate  estate  of  the 
wife,  however  acquired,  should  not  be  subject 
to  the  debts  of  the  husband.  Plaintiff  was  mar- 
ried in  1859,  and  in  thtt  year  issue  was  born 
alive  of  the  marriage,  capable  of  inheriting.  Iijl 
1864  land  descended  to  plaintiff^s  husband  sub- 
ject' to  a  life  estate ;  and  in  1871,  on  the  termi- 
nation of  such  estate,  the  husband  caused  the 
land  to  be  conveyed  to  plaintiff.  The  deed  to 
her  was  recorded  in  1875.  Held,  that  the  hus- 
band could  not  claim  any  marital  rights  in  such 
land,  which  the  wife  acquired  after  the  adop- 
tion of  the  constitution  of  1868,  and  that  such 
land  was  not  subject  to  levy  for  the  debts  of  the 
husband  contracted  after  the  recording  of  the 
deed  to  plaintiff,  although  no  schedule  was  filed, 
as  required  by  the  act  of  1858.— Allen  v.  Hanks, 
136  U.  S.  300,  10  S.  Ct.  961,  34  L.  Ed.  414. 

^=»120.  Property   aoqnlred   by   husband 
in  tmst  for  wife. 

See  26  Cent.  Dig.  Hus.  ft  W.  9§  430-434. 

Code  Ga.  1847,  §§  1776,  1778,  2305,  2632, 
provide  that  a  husband  may  convey  property  to 
a  trustee  for  the  benefit  of  his  wife,  and  that, 
until  recorded,  the  trust  shall  not  be  valid 
against  purchasers  and  creditors.  One  R.  con- 
veyed certain  property  to  himself  in  trust  for  his 
wife,  and  duly  recorded  the  deed  in  1853.  He 
gave  defendant  a  mortgage  on  the  property  for 
money  loaned  to  him  in  1870,  and  the  land  was 
sold  under  foreclosure  in  1876.  Held,  that  the 
trust  was  valid  against  defendant. — Wilson  v. 
Riddle,  123  U.  S.  608,  8  S.  Ct.  255,  31  L.  Ed. 
280. 

Since  Act  Cong.  1869,  providing  that  the 
right  of  any  married  woman  in  the  District  of 
Columbia  to  her  own  separate  property  shall  be 
absolute  as  if  she  were  sole,  and  that  it  shall 
not  be  subject  to  the  disposal  of  the  husband, 
nor  liable  for  his  debts,  whenever  a  husband  ob- 
tains possession  of  his  wife's  separate  property, 
whether  with  or  without  her  consent,  he  is 
deemed  to  hold  it  in  trust  for  his  wife,  in  the  ab- 
sence of  evidence  that  she  intended  to  make  him 
a  gift  of  it.— Stickney  v.  Stickney,  131  U.  S. 
227,  9  S.  Ct.  677,  33  L.  Ed.  136. 

^=9121.  Property  pnreliased  with  wife's 
money* 

See  26  Cent.  Dig.  Hus.  ft  W.  S8  432,  435-441. 

A  husband,  having  possession  of  his  wife's 
entire  estate,  which  he  managed  for  her,  pur- 
chased and  improved  real  property  wholly  with 
her  money,  under  an  explicit  assurance  by  him 
before  the  purchase,  on  which  she  relied,  that 
the  property  would  be  put  in  her  name.  With- 
out her  knowledge,  he  caused  the  conveyances  to 
be  made  to  himself.  On  her  request,  after  dis- 
covering this  fact,  and  after  he  had  become 
financially  embarrassed,  but  before  any  rights  of 
attaching  creditors  had  intervened,  he,  owing 
her  more  than  the  amount  of  her  money  so 
expended,  for  the  purpose  of  satisfying  the  debt, 
in  good  faith  conveyed  the  property  to  her 
brother,  that  it  might  be  conveyed  to  her,  which 
was  done.  No  representations  that  her  husband 
owned  the  property  had  been  made  by  the  wife, 
or  with  her  knowledge,  and  no  fraud  was  im- 
puted to  her.  Held  that,  as  against  attachments 
for  the  husband's  debts  levied  after  the  convey- 
ance to  the  wife,  she  was  entitled  to  the  prop- 
erty.—Garner  V.  Second  Nat.  Bank,  151  u.  S. 
420,  14  S.  Ct.  390,  38  U  Bd.  218. 


1 

^=^129.  Estoppel  to  claini  property. 

See  26  Cent   Dig.   Hub.   A  W.  {§  283,  46S-470;    19 
Cent.  Dig.  Estop.  fiS  191.  195,  197. 

In  1846  mortgaged  property  was  purchased 
under  foreclosure  by  a  purchaser  who  was  al- 
leged to  hold  it  in  trust  for  the  mortgagor's  wife. 
The  mortgagor  and  wife  remained  in  possession 
until  the  mortgagor's  death,  and  the  wife  and 
her  second  husband  theceafter;  the  rents  and 
profits  in  part  being  used  to  pay  off  the  mort- 
gagor's debts.  In  1858  the  purchaser  and  such 
wife  and  her  husband  joined  in  a  lease  reciting 
that  the  purchaser  was  the  sole,  legal,  and 
equitable  owner  of  the  property,  and  conveying  a 
life  estate  to  the  wife,  which  was  recorded  by 
her.  In  1870  the  purchaser  died,  leaving  a 
will  devising  the  property  to  such  wife  for  life, 
remainder  to  G.,  and  in  1881  the  wife  and  her 
husband  brought  suit  to  cancel  the  lease,  set 
aside  the  will,  and  have  the  alleged  trust  en- 
forced. Heldy  that  the  wife,  by  permitting  the 
execution  and  recording  of  the  lease  to  remain 
unquestioned  for  more  than  ^  years,  was  es- 
topped from  setting  up  the  parol  trust  alleged. 
-Laughlin  v.  Mitchell,  121  U.  S.  411,  7  S.  Ct 
923,  30  L.  Ed.  987. 

^=9130.   Evldenee  as  to  ownevsUp. 

See  26  Cent  Dig.  Hui.  4b  W.  S8  471-494. 

^=9133.  —  Weiglit  and  ■vfflcloney. 

See  26  Cent.  Dig.  Hus.  &  W.  Sfi  487-494. 

£}ven  if  there  were  a  presumption,  from  the 
wife's  allowing  the  husband  to  use  her  separate 
property,  that  a  gift  was  intended,  such  pre- 
sumption would  be  rebutted  by  evidence  that 
she  had  repeatedly  directed  him  to  invest  it  in 
her  name,  for  her  benefit. — Stickney  v.  Stickney, 
131  U.  S.  227,  9  S.  Ct.  677,  33  L.  Ed.  136. 

(B)  RIGHTS  AND  LIABILITIES  OF 
HUSBAND. 

Unacknowledged  instruments,  see  Acknowledg- 
ment, ^=»5. 

^=:»138.  Anthority  as  wife's  asent  or  at- 
torney. 

See  26  Cent  Dig.  Hus.  ft  W.  SS  624-637. 

A  contract  for  the  sale  of  the  lands  of  a 
married  woman  will  not  be  enforced  where  the 
agent  who  executed  the  contract  exceeded  the 
powers  conferred  on  him  in  writing  by  her,  and 
it  does  not  appear  that  she  ever  executed  any 
other  writing  relating  to  the  sale,  or  ratified  it, 
though  the  agent  had  authority  signed  only  by 
the  husband;  the  latter's  assent  alone  being 
insufficient  to  pass  her  title  by  the  law  of  the 
state  wherein  the  land  was  situated. — Hennessey 
V.  Woolworth,  128  U.  S.  438,  9  S.  Ct.  109.  32 
L.  Ed.  500. 

(O  LIABILITIES  AND  CHARGES. 

Liability  of  curtesy  to  husband's  debts,  see  Cur- 
tesy,  ^=»12. 

^=»147.  Property  snlijeot  to  liaUlity. 

See  26  Cent.  Dig.   Hue.    ft   W.   fi|   466,   5tt-5a6;     17 
Cent  Dig.  Divorce,  fi  728. 

A  married  woman  having  no  power,  in  Ohio, 
to  contract  in  reference  to  her  separate  estate 
previous  to  its  existence,  her  note,  charging  her 
separate  state  with  the  payment  thereof,  can- 
not be  enforced  in  equity  against  a  separate  es- 
tate acquired  by  her  subsequent  to  the  execution 
of  tlie  note. — Ankeney  v.  Hannon,  147  U.  S. 
118,  13  S.  Ct.  206,  37  L.  Bd.  105. 

^=9148.  Pnrohase  monoy  and  prior  im- 
enmbranoes. 

See  26  Cent  Dig.  Hus.  ft  W.  U  BSl-^lt  7M. 

A  lien  reserved  in  a  deed  to  a  married  wo- 
man   of   land   purchased   with   her   husband's 
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consent,  to  secure  her  notes  given  therefor,  may 
be  enforced  against  the  land,  thoagh  the  notes 
are  void  because  of  her  coverture,  and  she  is 
not  entitled  to  have  the  conveyance  declared 
void,  and  the  money  paid  by  her  refunded, 
though  consenting  to  account  for  rents  and 
profits,  nor  can  she  or  her  husband  recover  for 
improvements. — Bedford  v.  Burton,  106  U.  S. 
338,  1  S.  Ct.  98,  27  L.  Ed.  112. 

^=:>152.   Gontraets  in  general. 

See  26  Cent.  Dig.  Hub.  &  W.  Sf  596-602. 

The  provisions  of  Rev.  St.  Ohio,  §§  3108- 
3111,  as  existing  in  1880,  in  regard  to  contracts 
by  married  women,  whether  considered  by  them- 
selves or  in  connection  with  sections  4996, 
5319,  which  relate  to  the  remedy  merely,  do  not 
enlarge  the  capacity  of  married  women  to  make 
contracts,  except  in  the  instances  specifically 
mentioned,  and  therefore  confer  no  power  to 
charge  any  after-acquired  separate  estate, — An- 
keney  v.  Hannon,  147  U.  S.  118,  13  S.  Ot  206, 
37  li.  Ed.  105. 

^=9156.  Bills  and  note*. 

See  26  Cent.  Dig.  Hus.  &  W.  88  608-622. 

Plaintiff  supplied  provisions  to  a  household 
in  which  a  husband  and  wife  and  their  children 
were  living  together,  and  the  husband  gave,  in 
payment  for  a  part  thereof,  notes,  describing 
himself  as  trustee  for  the  wife.  Beld^  that  this 
was  not  sufficient  to  charge  the  wife's  separate 
estate  in  equity  for  the  balance  of  the  account, 
or  for  the  notes  so  given,  without  clear  proof 
that  she  contracted  the  debt  on  her  own  behalf, 
or  intended  to  bind  her  separate  estate  there- 
for.—Dodge  v.  Knowles,  114  U.  S.  430,  5  S. 
Ct  1197,  29  L.  Ed.  296. 

^=»163.  Debts    eliarsed   on   separate  es» 
tate. 

See  26  Cent  Dig.  Hue.  &  W.  88  641-659. 

^S9l67.  — »  Debts  of  linsband. 

See  26  Cent  Dig.  Hus.  ft  W.  88  654-669. 

Though  there  had  been  an  authorization  by 
the  judge,  if  as  a  matter  of  fact  the  party  tak- 
ing a  note  had  advanced  money  to  the  husband, 
knowing  it  to  be  for  his  benefit,  neither  the  wife 
nor  her  property  would  be  bound  for  the  pay- 
ment—Marchand  V.  Griffon,  140  U.  S.  516,  11 
S.  Ct  834,  35  L.  Ed.  527. 

^=:>168.  Mortgaee  or  pledge. 

See  26  Cent  Dig.  Hue.  &  W.   88  660-691,  702,  721, 
949-961. 


"^  Debts  of  bnsband. 

See  26  Cent  Dig.  Hus.  &  W.  88  671-683,  721,  960, 
951;    35  Cent.  Dig.  Mtg.  8  864. 

Const.  Or.  art.  15,  declaring  that  "the  prop- 
erty and  pecuniary  rights  of  every  married  wo- 
man at  the  time  of  marriage,  or  afterwards  ac- 
quired by  gift,  devise,  or  inheritance,"  shall  not 
be  subject  to  the  debts  or  contracts  of  the  hus- 
band, merely  preserves  her  property  from  its 
compulsory  subjection  to  his  debts  or  contracts. 
It  does  not  control  her  voluntary  disposal  of  it 
for  any  purpose,  including  her  mortgaging  it 
to  secure  the  payment  of  a  debt  owing  to  him. — 
Barren  v.  Tilton.  119  U.  S.  637,  7  S.  Ct.  332, 
30  L.  Ed.  511. 

Rev.  St.  D.  C.  §§  727,  728,  provide  that  the 
separate  property  of  a  married  woman  shall  not 
be  liable  for  the  debts  of  her  husband.  Held 
that,  by  a  deed  voluntarily  executed  by  a  hus- 
band and  wife,  her  separate  real  estate  may  be 
conveyed  to  secure  the  payment  of  his  debt — 
Hitz  V.  Jenks,  8  S.  Ct.  143.  123  U.  S.  297,  31 
L.  Ed.  156. 

Plaintiff,  a  married  woman,  and  her  hus- 
band, conveyed  by  deed  her  separate  property 
to  one  who  conveyed  it  to  a  third  party  to  hold 
in  trust  to  secure  the  payment  of  certain  notes 
payable  to  the  husband,  and  indorsed   by  him 


to  a  creditor.  She  filed  a  bill  to  set  aside  the 
deeds.  Pending  the  suit  the  court  appointed  a 
receiver  to  collect  the  rents  and  profits.  The 
court  held  the  deeds  valid,  and  the  land  when 
sold  was  insufficient,  by  more  than  the  rents 
and  profits  collected,  to  pay  the  debt  secured 
by  the  deeds.  Held,  that  she  had  no  claim  on 
the  fund  created  by  the  rents  during  the  penden- 
cy of  the  suit—Id. 

Code  Ga.  1882,  f|  1783,  forbidding  a  wife  to 
bind  her  separate  e»tate  by  any  assumption  of 
her  husband^s  debts,  and  declaring  void  any  sale 
of  her  separate  estate  made  to  a  creditor  of  her 
husband  in  extinguishment  of  his  debts,  does 
not  prevent  a  wife  from  joining  with  her  hus- 
band in  mortgaging,  for  the  husband's  debts, 
property  conveyed  by  the  husband  to  a  trustee 
for  the  wife's  sole  benefit;  the  trustee  being 
authorized  in  the  deed  to  mortgage  the  property 
on  request  of  the  husband  and  wife.— Brodnax 
V.  JEtna  Ins.  Co.,  128  U.  S.  236,  9  S.  Ct  61,  32 
U  Ed.  445. 

Under  the  constitution  and  laws  in  force 
in  Oregon  on  November  1,  1871,  and  January 
23,  1872,  a  married  woman  could  by  mortgage 
bind  her  separate  property  for  her  husband's 
dpbt.— Cross  v.  Allen.  141  U.  S.  528,  12  S.  Ct 
67,  35  L.  Bd.  843,  affirming  decree  Allen  v. 
O'Donald  (C.  C.)  28  F.  346. 

(D)  CONVEYANCES  AND  CONTRACTS  TO 

CONVEY. 

Persons  who*  may  make  acknowledgment  for 
wife,  see  Acknowledgment,  ^=:»11. 

Subsequent  acknowledgment  to  cure  defects,  see 
Acknowledgment,  ^=»44. 

Time  of  taking  acknowledgment,  see  Acknowl- 
edgment, ^=»10. 

^=9181.   Statntory  proTisions. 

See  26  Cent  Dig.  Hui.  ft  W.  |8  713,  780. 

The  right  of  a  married  woman  to  convey, 
devise,  and  bequeath  "her  property"  under  Rev. 
St.  D.  C.  1874,  I  728.  is  not  limited  by  the 
provisions  of  the  act  oi  April  10,  1869,  which 
governed  the  subject  before  the  revision  was 
made,  in  which  the  right  was  limited  to  prop- 
erty acquired  otherwise  than  by  gift  or  convey- 
ance from  her  husband.  Judgment,  9  App.  D. 
C.  48,  reversed.— Hamilton  v.  Rathbone,  20  S. 
Ct  155,  175  U.  S.  414,  44  L.  Ed.  219. 

^=9184.   Consent  of  husband. 

See  26  Cent  Dig.  Hus.  ft  W.  H  716-718. 

Under  the  Ohio  and  Virginia  statutes,  a 
deed  by  husband  and  wife,  made  in  either  state, 
conveying  the  wife's  land,  is  inoperative  to 
pass  her  title,  unless  the  husband,  she  having 
duly  acknowledged  the  deed,  has  in  her  life- 
time and  by  an  acknowledgment  in  the  form 
prescribed  by  law  signified  his  consent.  Ilis 
acknowledgment,  made  after  her  death,  is  of  no 
effect.— Sewall  v.  Haymaker,  127  U.  S.  719,  8 
S.  Ct.  1348.  32  li.  Ed.  299. 

^=9190.   Conveyances  In  generaL 

See  26  Cent.  Dig.  Hus.  ft  W.  9§  716-718,  726-730,  940, 
946-948. 

^=9193.  — —  Joinder  of  linsband. 

See  26  Cent  Dig.  Hue.  ft  W.  98  716-718,  940. 

To  make  valid  a  deed  of  the  wife's  land, 
it  is  not  necessary  that  the  husband  should  be 
named  in  the  body  of  the  deed,  provided  he 
duly  signs  and  acknowledges  it.— Schley  v.  Pull- 
man's Palace-Car  Co..  120  U.  S.  575,  7  S.  Ct 
730,  30  L.  Ed.  789,  affirming  judgment  (C.  C.) 
25  P.  890. 


-«—  Aoknoirleden&ent* 

See  26  Cent.  Dig.  Hus.  ft  W.  fi  726;    1  Cent  Dig. 
Ack.  99  19-21. 

Under  the  statutes  from  1674  to  1819,  con- 
densed substantially  into  Va.  Code  1873,  c.  117, 
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I  7,  relating  to  conveyances,  and  prescribing 
the  efifect  of  acknowledgments  of  a  married  wo- 
man when  recorded,  the  acknowledgment  and 
recording  of  conveyances,  by  husband  and  wife, 
of  lands  in  that  state^  in  strict  compliance  with 
the  mode  prescribed,  is  essential  to  pass  the  es- 
tate of  the  wife.— Sewall  v.  Haymaker,  127  U. 
S.  719.  8  S.  Ct.  1348.  32  h.  Ed.  299. 

^s»196.  Gontraots    and    oonTejanoes    by 
asents  or  attorneys. 

See  26  Cent.  Dig.  Hus.  A  W.  99  782.  94L 

Where  power  is  given  by  statute  to  a  mar- 
ried woman  to  convey  her  interest  in  real  es- 
tate by  an  instrument  privilv  acknowledged  by 
her  and  joined  in  by  her  husband,  her  right 
to  authorize  another  to  make  the  conveyance, 
by  a  power  of  attorney  similarly  executed,  is 
impUed.— WiUiams  v.  Paine,  18  S.  Gt  279,  169 
U.  S.  55,  42  L.  Ed.  658. 

Laws  Md.  1715,  c.  47,  Id.  1752,  c.  8,  and 
Id.  1766,  c.  14,  were  in  force  in  the  District  of 
Columbia  in  1859,  and  under  such  statutes  a 
married  woman  owning  real  estate  in  the  Dis- 
trict, which  she  had  the  power  to  convey  by 
deed  joined  in  by  her  husband,  and  privily  ac- 
knowledged by  her,  might,  by  a  power  of  attor- 
ney similarly  executed  in  another  state,  author- 
ize an  attorney  in  fact  to  execute  such  convey- 
ance in  her  behalf.— Id. 

The  act  of  congress  to  quiet  titles  to  prop- 
erty in  the  District  of  Columbia  C13  Stat.  531), 
providing,  among  other  things,  that  powers  of 
attorney  which  shall  have  been  executed  by  a 
feme  covert  in  a  certain  manner  shall  be  held 
sufficient,  clearly  recognizes  the  then  existing 
right  of  a  married  woman  to  convey  her  real 
estate  in  the  District  through  an  attorney  in 
fact— Id. 

VI.  AGTIONS. 

Limitation  of  actions,  see  Limitation  of  Actions, 
^=:»155. 

^»203H«   "Wliat  law  Kovems. 

The  ri^ht  of  a  married  woman  to  sue  in 
Arkansas  in  her  own  name  for  personal  inju- 
ries, under  Sand.  &  H.  Dig.  Ark.  f  5641,  ex- 
tends to  a  woman  injured  in  that  state,  but 
domiciled  in  Louisiana,  where  the  damages 
claimed  would  constitute  community  property. 
Judgment  97  F.  837,  38  C.  C.  A.  502,  affirmed. 
—Texas  &  P.  Ry.  Co.  v.  Humble,  21  S.  Ct. 
526,  181  U.  §.  57.  45  L.  Ed.  747. 

■ 

^=:»206.  Bights  of  aotlon  bet'woen  hns- 
band  and  -wife. 

8fl«  26  Cent.  Dig.  Hus.  ft  W.  99  744.  748-756,  970. 

The  common-law  relation  between  husband 
and  wife  was  not  so  far  modified  as  to  give  the 
wife  a  right  of  action  to  recover  damages  from 
her  husband  for  an  assault  and  battery  com- 
mitted by  him  upon  her  person,  by  Code  D.  C. 
§  1155,  authorizing  married  women  "to  sue 
separately  for  the  recovery,  security,  or  protec- 
tion of  their  property,  and  for  torts  committed 
against  them,  as  fully  and  freely  as  if  they 
were  unmarried." — (1910)  Thompson  v,  Thomp- 
son, 31  S.  Ct.  Ill,  218  U.  S.  611,  54  L.  Ed. 
1180,  30  L.  R.  A.  (N.  S.)  1153,  21  Ann.  Cas. 
921,  affirming  judgment  (1908)  31  App.  D.  C. 
557. 

^=>206.   Rights  of  action  by  bnsband  or 
wife   or  both. 

See  26  Cent.    Dig.    Hus.   &  W.   99  766-758,   760-764. 
766-772,    774-782.    968.   972.    973. 

^=>209.  — -  For  torts. 

See  26  Cent.  Dig.  Hub.  ft  W.  99  766-772.  968.  973. 

In  an  action  by  a  married  woman  to  re- 
cover damages  for  a  personal  injury,  under 
Sand.  &  H.  Dig.  Ark.  §  5&41,  the  impairment 
of  her  capacity  to  perform  labor  may  be  con- 
niderrd  ns  an  rloment  of  the  damages,  since 
the  husband's  right  to  recover  for  loss  of  serv- 


ices does  not  preclude  her  right  to  recover  for 
the  loss  of  her  capacity  to  earn  for  herself. 
Judgment  97  F.  837,  38  0.  C.  A.  502,  affirmed. 
—Texas  &  P.  Ry.  Co.  v.  Humble.  21  S.  Ct 
526,  181  U.  S.  57,  46  L.  Ed.  747. 

The  right  of  a  married  woman  to  recover 
For  loss  of  capacity  to  labor  or  earn  money  on 
account  of  a  ];>er8onal  injury  will  not  be  denied 
because  there  is  no  evidence  showing  any  ca< 
pacity  to  labor  or  earn  money  at  and  just  be- 
fore she  was  injured,  where  it  appears  that 
she  had  been  for  some  years  in  business  on  her 
own  account,  though  it  had  been  discontinoed 
at  the  time  of  the  injury  on  account  of  tempo- 
rary illness.— Id. 

€=9211.  Risbts   of   aotion   afcaimst   kvs- 
band  or  wife  or  botli. 

See  26  Cent.  Dig.  Hus.  A  W.  99  784-7M. 


^—  In.  general. 

See  26  Cent  Dig.  Hub.  A  W.  99  784-788. 

Under  Act  Or.  Oct-  21,  1880,  repealing  all 
laws  imposing  or  reco^izing  any  civil  disabil- 
ities of  the  wife  not  imposed  or  recognised  as 
to  the  husband,  except  that  the  right  to  vote 
and  hold  office  was  not  conferred  on  her,  the 
wife's  identity  is  no  longer  merged  wiUi  that 
of  her  husband;  and  she  can  be  joined  as  co- 
defendant  with  him  in  an  action  for  the  re- 
covery of  land  of  which  both  are  in  possession, 
especially  when  the  greater  part  of  it  ia  claimed 
by  her  as  her  separate  property. — Barreil  v. 
Tilton,  119  U.  S.  637,  7  S.  Ct  332,  ao  li.  Ed. 
511. 

^=5>228.  Pleading. 
See  26  Cent  Dig.  Hus.  *  W.  99  816-848.  978,  888. 

^=5>220.  ^—  In  seneraL 

See  26  Cent  Dig.  Hus.' A  W.  99  816-835,  888.  840-801 
•79,  980. 

In  an  action  by  a  wife  and  her  hasband  to 
recover  possession  of  her  separate  property,  con- 
veyed by  the  husband  nnder  a  power  of  attor- 
ney from  the  wife,  where  the  petition  demands 
judgment  for  the  land,  and  the  notice  thereon 
says  the  aotion  is  brought  to  try  title,  although 
the  question  may  be  technically  not  one  of  title. 
but  merely  whether  a  boundary  was  changed 
by  the  authority  and  ratification  of  the  wife, 
under  the  Texas  procedure,  the  power  of  attor- 
ney and  deed  are  not  admissible  in  evidence  to 
prove  such  authority  and  ratification. — Mexia 
V.  Oliver,  148  U.  S.  664,  13  S.  Ot  754,  37  U 
Ed.  602. 

€=»231.  Evidenee. 
See  26  Cent.  Dig.  Hus.  *  W.  99  844-848,  981. 


— —  In  KeneraL 

See  26  Cent  Dig.  Hus.  ft  W.  99  844-848.  98L 

Rev.  Code  La.  1870.  art  126.  provides  that 
a  married  woman,  with  the  authorization  of 
her  husband  and  the  sanction  of  the  judge,  may 
borrow  money  for  her  separate  beneht  and 
mortgage  her  separate  estate  to  secure  the  same. 
Article  127  requires  the  judge  to  examine  the 
wife  **separate  and  apart  from  her  husband, 
touching  the  objects  for  which  the  money  is  to 
be  borrowed."  Article  128  provides  that,  if 
the  wife  shall  satisfjr  the  judge  that  money 
about  to  be  borrowed  is  solely  for  her  separata 
advantage,  the  judge  shall  give  her  a  certificate, 
which  shall  be  authority  to  a  notary  **for  draw- 
ing a  mortgage,  or  other  act  which  may  be  re- 
quired for  the  security  of  the  debt  contracted, 
and  shall  be  annexed  to  the  act;  which  act, 
when  executed  as  herein  prescribed,  shall  fur- 
nish full  proof  against  her  and  her  heirs*  and 
shall  be  as  binding  in  law  and  equity,  •  •  • 
and  have  the  same  effect,  as  if  made  by  a  feme 
sole.*'  Heldf  that  such  certificate  is  not  conda- 
sive,  but  imposes  on  the  wife  the  burden  of 
showing  that  the  money  was  not  borrowed  for 
her  separate  beneflt—ForHer  v.  New  Orleana 
Xnt.  Rnnk,  112  U.  8.  439,  6  S.  Ct  234.  28  U 
Ed.  764. 
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VH.  GOMMUNITY  PBOPEBTY. 

Inheritance  tax  law  as  impairment  of  obliga- 
tion of  contract,  see  Constitutional  Law,  ^=» 
137. 

8cope  of  review  in  federal  supreme  ooart  as 
to  nature  of  right  of  suryivor  of  community 
property,  see  Courts,  ^=»3d9. 

Vested  rights,  see  Constitutional  Law,  ^s»96. 

^=»247.   Statntory  pravisions. 

See  26  Ceat.  Dig.  Hua.  &  W.  89  879,  886. 

The  community  system  of  property  was  not 
destroyed,  so  as  to  make  it  impossible  for  com- 
munity or  common  property  to  exist,  by  Act 
Wash.  1893,  giving  the  administration  and  dis- 
position of  the  community  property  to  the  hus- 
band. Judgment  52  P.  233,  532,  18  Wash.  511, 
affirmed.— Warburton  v.  White,  20  S.  Ct.  404, 
176  U.  S.  484.  44  L.  Ed.  555. 

^=9252.    Pttblie  lands  aoq«ir«d  by  graHt 
or  entry. 

See  26  Cent  Dig.  Has.  ft  W.  9  896. 

Land  acquired  under  the  federal  homestead 
laws  on  a  settlement  before  the  settler's  mar- 
riage does  not  fall  into  the  community,  where 
his  wife  died  before  final  proof,  but  under  Act 
May  14,  1880,  |  3,  he  did  not  acquire  any  vest«^d 
right  until  final  proof  prior  to  which  his  'rights 
,were  exclusively  within  the  operation  of  Rev. 
St.  I  2291  (U.  S.  Comp.  St.  1901.  p.  1390), 
which  confers  no  right  on  the  wife  unless  the 
entryman  dies  before  perfecting  his  entry,  when 
the  widow  has  the  right  of  residence,  cultiva- 
tion, and  patent.— Wadkins  v.  Producer  Oil  Co., 
33  S.  Ct  380.  227  U.  S.  368,  57  L.  Ed.  551. 
affirming  judgment  Same  v.  Producers'  Oil 
Co.,  57  So.  937,  180  La.  306. 

There  is  nothing  in  the  federal  laws  which 
prevents  the  application,  where  a  patent  has 
been  issued  to  a  homestead  entryman.  of  the 
local  law  that  land  in  the  state,  acquired  by  a 
husband  under  the  homestead  laws,  is  communi- 
ty property. — Buchser  v.  Buchser,  34  S.  Ct. 
46,  231  U.  S.  157,  58  L.  Ed.  166,  affirming  de- 
cree Same  v.  Morss,  202  F.  854,  121  C.  C.  A. 
212,  which  affirms  (D.  O.)  196  F.  577.     - 

^=>261.  EVldenoe     as    to     oharaoter     of 
property. 

See  26  Cent.  Dig.  Hus.  ft  W.  99  913-916. 


—  Weight  and  snflloieney. 

See  26  Cent  Dig.  Hub.  A  W.  9  916. 

Although,  by  the  laws  of  Texas,  property 
purchased  during  marriage  is  prima  fade  com- 
munity property,  whether  the  conveyance  be  to 
the  husband  or  wife,  yet  the  presumption  may 
be  i^ebutted.  in  case  of  a  conveyance  to-  the  wife, 
by  proof  that  the  consideration  was  nominal, 
and  that  the  conveyance  was  intended  •  as  a  gift 
to  the  wife.-^Hanrick  v.  Patrick,  119  U.  §. 
156.  7  S.  Ct.  147.  30  L.  Ed.  396. 

«=»265.  Riskts  of  hnsliand  and  wife 
during  existenoe  of  oommn- 
nlty. 

See  26  Cent.  Dig.  Hub.  ft  W.  99  696,  917-924. 

The  mortgage  which  the  law  gave  (he  wife  on 
the  husband's  property  for  her  money  used  by 
him,  though  not  registered,  was  not  merged  in 
the  fraudulent  title  conveyed  to  her  as  dation 
en  paiement.— Bradley  v.  Claflin,  132  U.  S. 
379,  10  S.  Ct.  125,  33  L.  Bd.  367. 

The  preservation  of  the  wife's  legal  mort- 
gage or  privilege  against  the  husband's  estate 
depends  on  the  record  of  the  evidence  thereof. 
— Nalle  V.  Young.  160  U.  S.  624,  16  S.  Ct. 
420,  40  L.  Ed.  560. 

A  debt  by  a  husband  to  his  wife,  .on  ac- 
count of  money  received  by  him  from  the  pro- 
ceeds of  an  insurance  policy  on  the  life  of  her 
father,  and  from  her  father's  estate,  is  para- 


phernal property,  for  the  restitution  of  which 
she  has,  under  Rev.  Civ.  Code  L«u  art  3319. 
a  legal  mortgage  on  her  husband's  property. 
— ^Id. 

The  extinguishment  of  the  wife's  general 
mortgage  on  her  husband's  property  by  the 
transfer  of  a  special  mortgage  of  a  third  party, 
satisfied  by  the  act,  as  between  the  immediate 
parties  thereto,  can  take  place  only  in  accord- 
ance with  Rev.  Civ.  Code  La.  arts.  2379,  2390, 
and  must  be  recorded,  as  required  by  article 
8345.-Id. 

The  power  of  the  husband  as  the  head  and 
master  and  administrator  of  the  community 
property,  under  Civ.  Code  Porto  Rico  1889, 
arts.  1412,  1413  (Civ.  Code  1902,  §§  1327, 
1328),  is  such  that,  in  the  absence  of  express 
limitation,  he  cannot,  after  the  dissolution  of 
the  community,  be  required  to  account  for  money 
which  he  may  have  recklessly  and  extravagantly 
expended  during  the  existence  of  the  community. 
— Garrozi  v.  Dastas,  27  S.  Ct.  224.  204  U.  S. 
64,  51  L.  Ed.  369. 

^=»266*  Gontraots,  eonveyanoes,  and 
sifts  between  knsband  and 
wife. 

See  26  Cent.  Dig.  Hus.  ft  W.  16  925-928. 

Rev.  Civ.  Code  La.  art  3319,  provides  that 
the  wife  has  a  legal  mortgage  on  property  of 
her  husband  for  restitution  of  her  dowry  and 
reinvestment  of  the  dotal  property  sold  by  her 
husband :  for  restitution  of  dotal  property  re- 
ceived after  marriage,  and  for  restitution  or  re- 
imbursement of  her  paraphernal  property.  Ar- 
ticles 3347,  3349,  provide  that  no  mortgage 
shall  affect  third  parties  unless  recorded  in  the 
parish  where  the  property  is  situated.  Prop- 
erty was  conveyed,  as  a  dation  en  paiement,  to 
a  wife  by  her  husband,  but  the  conveyance  was 
set  aside  for  fraud  at  the  suit  of  the  husband's 
attaching  creditors,  who  obtain^  personal  judg- 
ments against  him  after  the  writs  of  attach- 
ment were  dissolved.  Held^  that  a  legal  mort- 
gage of  the  wife,  recorded  after  commencement 
of  the  attachment  suits,  but  before  judgment, 
gave  her  a  prior  lien  on  the  property,  though 
the  conveyance  from  the  husband  had  not  been 
set  aside  at  the  time  she  inscribed  her  mort- 
gage.—Bradley  V.  Claflin.  132  U.  S.  379,  10  S. 
Ct.  125,  33  U  Ed.  367. 

^=>267.  Sales,  eonveyanees,  and  inonnt* 
branees. 

Bee  26  Cent.  Dig.  Hus.  ft  W.  8S  896,  929-1 


Community  property  acquired  by  the  hus- 
band before  the  passage  of  Laws  N.  M.  1901. 
c.  62,  §  6  (a),  is  subject  to  the  provision  of  that 
section  that  neither  husband  nor  wife  shall  dis- 
pose of  real  estate  acquired  during  coverture  by 
onerous  title  unless  both  join  in  the  execution 
of  the  deed.— Amett  v.  Reade,  31  S.  Ct.  425,  220 
U.  S.  311,  55  L.  Ed.  477,  36  L.  R.  A.  (N.  S.) 
1040,  reversing  judgment  Reade  v.  De  Lea 
(1908)  95  P.  131.  14  N.  M.  442. 

Contract  between  married  man  owning  an 
option  to  buy  realty  and  a  corporation  held  not 
invalid  because  wife  did  not  assent  thereto  as 
is  necessary  in  Porto  Rico  as  to  community 
property.— Parker  v.  Monroig,  86  S.  Ct  42, 
239  U.  S.  83,  60  Ll  Ed.  159. 

^=9268.   Commnnlty  and  separate  debts. 

See  26  Cent  Dig.  Hub.  ft  W.  8§  9&3-967. 

Civ.  Code  La.  art.  2398,  provides  that  a 
married  woman  cannot  bind  herself  for  her  bus- 
band's  debts.  Article  126  provides  that  with 
the  authority  of  her  husband  and  the  sanction 
of  the  judges  she  can  borrow  money  for  her  sep- 
arate bendSt,  and  secure  the  same  on  her  sep- 
arate estate.  Article  127  provides  that  in  or- 
der to  borrow  and  bind  herself  or  her  property 
she  must  be  examined  by  the  judge,  and  if  he 
finds  that  it  is  for  her  husband's  debts  or  ben- 
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HUSBAND  AND  WIPE,  VII 
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cfit  he  shall  not  give  his  sanction.  Article  128 
provides  that  if  she  satisfy  the  judge  that  the 
debt  about  to  be  contracted  is  for  her  separate 
advantage  he  shall  furnish  a  certificate,  which 
shall  be  authority  for  a  notary's  drawing  any 
act  necessary  for  securing  the  debt,  which, 
when  executed,  shall  furnish  full  proof  against 
her  and  her  heirs,  and  be  as  binding,  and  have 
the  sarae  effect,  as  if  made  by  a  feme  sole.  Held 
that,  as  the  effect  of  the  latter  articles  was 
only  to  put  on  the  wife  the  burden  of  showing 
that  the  debt  did  not  inure  to  her  benefit,  and, 
as  parol  evidence  was  admissible  to  prove  that 
the  debt  for  which  the  note  and  mortgage  were 
given  was  in  fact  that  of  her  husband,  there 
was  no  error  in  instructing  the  jury  that  they 
might  consider  whether  defendant  had  received 
any  consideration  for  the  note,  it  appearing  that 
plaintifTs  assignor  received  her  first  note  long 
after  it  was  due,  merely  as  collateral  for  a  loan 
to  her  husband ;  that  her  second  note  was  not 
a  novation  of  the  first,  but  merely  an  accommo- 
dation note  representing  the  original  indebted- 
ness given  by  her  under  the  controlling  in- 
fluence of  her  husband,  and  on  the  pressing  so- 
licitations of  said  assignor:  and  that  plaintiff 
w^fl  cognizant  of  those  facts  when  he  purchas- 
edThe  notes. — ^Marchand  v.  Griffon,  140  U.  S. 
516,  11  S.  Ct  834,  35  L.  Ed.  527. 

^=»272.   Dlssolntion  of  commnnlty. 

See  26  Cent.  Dig.  Hub.  ft  W.  SS  1003-1007. 

The  rule  of  the  Spanish  law  that  the  wife 
against  whom  a  judgment  of  divorce  for  adul- 
tery has  been  decreed  forfeits  all  right  to  her 
share  in  the  community  property  does  not  ob- 
tain in  Porto  Rico,  because  of  the  provision  of 
Civ.  Code  1889,  art.  1417  (Civ.  Code  1902,  § 
1330),  that  the  spouse  who.  by  bad  faith,  has 
been  the  cause  of  the  nullity  of  the  marriage 
shall  not  have  a  share  in  the  common  property, 
since  this  provision  relates,  not  to  the  dissolu- 
tion of  a  marriage  by  a  decree  of  divorce,  but 
to  the  recognition  of  the  nullity  of  a  seeming 
marriage  for  causes  which  have  operated  to 
prevent  it  from  ever  having  existed. — Garrozi 
V.  Dastas,  27  S.  Ct.  224,  204  U.  S.  64,  51  L. 
Ed.  369. 

A  rule  of  limited  forfeiture,  in  lieu  of  the 
rigorous  rule  of  the  Spanish  law  that  the  wife 
against  whom  a  divorce  for  adultery  was  de- 
creed forfeited  all  right  to  her  share  in  the 
community  property,  was  adopted  for  Porto 
Rico  by  the  provisions  of  Civ.  Code  1889,  art. 
73,  par.  3  (Civ.  Code  1902.  tit.  5,  c.  5,  S  174), 
to  the  effect  that  the  guilty  spouse  shall  forfeit 
all  gifts  from  the  innocent  party,  who  shall 
retain  everything  which  has  been  acquired  from 
the  other.— Id. 

The  objection  that  the  District  Court  of 
the  United  States  for  the  District  of  Porto  Rico 
should  not  have  given  a  money  decree  in  a  suit 
by  the  wife  to  obtain  the  liquidation  of  the 
community  is  not  a  valid  one,  where  the  rights 
of  the  wife  arise  simply  from  an  increased  value 
of  property  or  assets  brought  by  the  husband 
to  the  marriage,  or  as  a  result  of  the  falling  in- 
to the  community  of  the  revenues  of  the  prop- 
erty of  the  husband.— Id. 

The  amount  of  alimony  pendente  lite  and 
the  expenses  incurred  by  the  wife  in  a  divorce 
suit  in  a  Porto  Rico  court,  which  were  sanc- 
tioned by  that  court,  are  properly  allowed  to 
the  divorced  wife  in  her  suit  to  obtain^  a  liquida- 
tion of  the  community  and  a  decree  for  the 
payment  of  her  share.— Id. 

Counsel  fees  cannot  be  allowed  by  the 
District  C/Ourt  of  the  United  States  for  the  Dis- 
trict of  Porto  Rico  to  a  wife  in  her  suit  to 
obtain  a  liquidation  of  the  community  and  a 
decree  for  the  payment  of  her  share. — Id. 

A  divorced  wife  is  entitled  to  obtain  the 
liquidation  of  the  community  and  the  payment 
to  her  of  her  share,  under  Civ.  Code  Porto 
Rico  1902,  S  173,  providing  that  a  divorce  car- 
ries with  it  a  complete  dissolution  of  all  the 


matrimonial  ties,  and  the  division  of  all  prop- 
erty and  effects  between  the  parties  to  the  mar- 
riage.—Id. 

^=s>276.   Adminiatratioii. 

See  26  Cent  Dig.  Hus.  ft  W.  99  1032-1046. 

On  the  death  of  the  wife,  the  husband,  it 
surviving,  was  entitled,  under  the  Spanish  law 
in  force  in  the  Philippine  Islands,  to  settle  the 
affairs  of  the  community,  and  on  his  death  his 
executor  was  the  proper  administrator  of  the 
same.— Enriquez  v.  Go-Tiongco,  31  S.  Ct  423, 
220  U.  S.  307,  55  L.  Ed.  476. 

Services  rendered  in  aid  of  winding  up  the 
community  business  were  a  proper  charge  on 
the  community  estate,  under  Civ.  Code  P.  I. 
1889,  art.  1064,  even  though  rendered  after  the 
death  of  both  husband  and  wife.— Id. 

Vm.   SEPABATION    AMB    SEPARATE 
MAINTENANCE. 

See  26  Cent.  Dig.  Hus.  A  W.  99  1O46-1099. 

Alimony  in  actions  for  divorce,  see  Divorce,  ^=» 
278-285. 

Domicile  of  wife  after  separation  affecting  right 
to  sue  in  federal  court  on  ground  of  diverse 
citizenship,  see  Courts,  ^=»307. 

Operation  of  consent  decree  in  action  for  sep- 
arate maintenance,  see  Equity,  ^=:>416. 

IX.  ABANBONMEKT. 

[No  paragraphs  or  references  In  this  Digest.  But 
see  26  Cent  Dig.  Hus.  &  W.  99  1100-1116!] 

X.  ENTICING  AND  ALIENATING. 

See  28  Cent.  Dig.  Hus.  ft  W.  99  1117-1126. 
Argument  of  counsel,  see  Trial,  ^s»12L 

XI.  CRIMINAL  CONVEB8ATIOH. 

»ee  26  Cent  Dig.  Hus.  A  W.  99  1127-1137. 

Discharge  of  judgment  by  baakrupt<*7,  aee 
Bankruptcy^  ^=9424.  ^ 

HYPOTHECATION. 

See- 
Chattel  Mortgages. 
Pledges. 

Vessels,  see — 
Maritime   Liens. 
Shipping.  «=>91-98. 

HYPOTHETICAL  QUESTIONS." 

In  examination  of  expert  witnesses,  see  Evi- 
dence, ^=:>551-553. 

IDEM  SONANS. 

See  Names,  ^=»16. 

IDENTIFICATION. 

Persons  or  property,  evidence  to  aid  constmc- 
tion  of  will,  see  Wills,  9s»489.  490. 

Subject-matter  of  written  instrument,  parol 
or  extrinsic  evidence,  see  Eividence,  ^=»460. 

Trust  property,  see  Trusts,  ^=>358. 

IDENTITY. 

Cause  of  action,  issues  or  relief  affecting  abate- 
ment, see  Abatement  and  Revival,  ^=>8. 

Causes  of  action  or  defenses  as  affecting  opera- 
tion of  former  judgment  as  bar,  see  Judgment, 
«=»582-622. 

Invention  affecting  question  of  infringement  of 
patent,  see  Patents,  «s»233-247. 
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IMPLIED  WARRANTY 


Invention  affecting  right  to  patent,  see  Pat- 
ents, ^=:»72. 

Issues  or  subject-matter  of  action,  see  Judg- 
ment, <&=>7ia-744,  956. 

Offense  under  plea  of  former  jeopardy,  see 
Criminal  Law,  «=s>194-202. 

Persons  as  affecting  conclusiveness  of  former 
judgment,   see  Judgment,   ^=»665-707. 

Persons  as  affecting  operation  of  former  judg- 
ment as  bar,  see  Judgment,  ^=^27-632. 

Subject-matter  of  action  as  affecting  operation 
of  former  judgment  as  bar,  see  Judgment, 
^5^586. 

IDIOTS. 

See  Insane  Persons. 

ILLEGAL  FEES. 

See  Extortion. 

ILLEGAL  IMPRISONMENT. 

See  False  Imprisonment. 

ILLEGALITY. 

Contract  see — 
Contracts,  «=»101-138. 
Vendor  and  Purchaser,  ^=:»39. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

ILLUMINATING  OILS. 

Delegation  of  legislative  powers  to  board  of 
agriculture,  see    Constitutional  Law,   ^=:»62. 

Interstate  commerce  regulations,  see  Com- 
merce, ^=s>50. 

IMBECILES. 

See  Insane  Persons. 

IMITATION. 

Articles  of  food,  see  Food. 
Trade-mark   or   trade-name,  see  Trade-Marks 
and  Trade-Names,  ^=5>56-60,  70. 

IMMIGRANTS. 

Taxation  as  interference  with  commerce,  see 
Commerce,  ^s»73. 

IMMIGRATION. 

See  Aliens,  «=»39-59. 

IMMORALITY. 

Bringing  in  aliens  for  immoral  purposes,  see 
Aliens,  ^=»53,  54. 

Immoral  consideration  of  contracts,  see  Con- 
tracts, ^=9112. 


IMMOVABLES. 


Se< 


Deeds. 

Mortgages. 

Vendor  and  Purchaser. 

.    IMMUNITY. 

See  Exemptions. 

Constitutional    guaranties,    see    Constitutional 
Law,  «=»204-208. 


From  liability  for  loss  of  or  injury  to  goods,  sec 

Shipping,  «=s»135-142. 
From    liability    for    negligence    or    default    in 

transmission    or   delivery    of    messages,    see 

Telegraphs  and  Telephones,  ^=:»54. 
From  prosecution  for  furnishing  evidence,  see 

Criminal  Law,  ^=942. 
From  taxation,  see  Taxation,  (S=>192~251,  871- 

876. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  «=s>113-183. 

IMPANELING  JURY. 

See  Jury,  ^s»148. 

IMPEACHMENT. 

Certificate   of   acknowledgment,   see   Acknowl- 
edgment, ^=»55,  62. 

Record,  see — 
Appeal  and  Error,  ^=>666-670. 
Criminal  Law,   ^:s»1112. 

Report  of  master,  see  Equity,  ^==>408. 

Verdict  by  affidavits  and  testimony  of  jurors 
on  motion  for  new  trial,  see — 
Criminal   Law,  ^=>957. 
New  Trial,  «=»143. 

Witness,  see  Witnesses,  ^=»320-404. 

'  IMPEDING  JUSTICE. 

See  Obstructing  Justice. 

IMPERTINENCE. 

In  pleading,  see  Equity,  ^=»191. 

IMPLICATION. 

Creation  of  easement,  see  Easements,  ^=»15-18. 

IMPLIED  CONTRACTS. 

See- 
Account  Stated. 
Assumpsit,  Action  of. 
Contracts,  ^=»27. 
Contribution. 
Covenants,  ^s»9-14. 
Money  Received. 
United  States,  «=»69. 
Use  and  Occupation. 
Work  and  Labor. 

Agency,  see  Principal  and  Agent,  ^:»14. 

By  United  States  to  pay  for  use  of  patent,  see 

United  States,  «=»97. 
Employment,  see  Master  and  Servant,  ^=»4. 

IMPLIED  REPEAL. 

See  Statutes,  «=s>160-167. 

IMPLIED  TRUSTS. 

See  Trusts.  «=>63%-«9,  92%-103. 

IMPLIED  WARRANTY. 

See- 
Bills  and  Notes,  «=»32a 
Bonds,  ^=:»91. 
Sales,  «S=>265-273. 
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IMPORTS. 


See— 
Commerce.  ^=>31-77. 
Customs  Duties. 


IMPRISONMENT. 


See- 
Appeal  and  Error,  ^=»349. 
Arrest,  «=>3,  61,  02. 
BaU. 

Constitutional  Law,  ^=:»83. 
Criminal  Law,  <8=»120a-1221. 
False  Imprisonment 
Habeas  Corpus. 

IMPROVEMENTS. 

See  27  Cent.  Dig.  Improv. 

Bonds  for  public  improvements,  see  Municipal 
Corporations,  ^=9911. 

Compensation  for  improvements,  see- 
Ejectment,  €=s>142. 
Eminent  Domain,  ^=»133. 
Trespass  to  Try  Title,  «=>48,  59. 
Trusts,   <S=>236. 

Bkjuitable    lien    for    improvements,    see    Liens, 

Liens,  see  Mechanics'  Liens. 

Mines,    as    affecting    validity    of    location,    see 

Mines  and  Minerals,  ^=s»23. 
Permitting  improvements  as  ground  of  estoppel 

in  pais,  see  Estoppel,  ^=s»93. 
Public  improvements,  see — 

Bridges,  ^=:»6,  7.  • 

Canals,   ^=s>4,   5. 

District  of  Columbia,  «=»13-16. 

Drains. 

Highways. 

Levees. 

Municipal  Corporations,  ^=:»272-579. 

Public  Lands.   «&=>62-64.  ' 

Waters  and  Water  Courses,  ^=»188. 
Subjects  and  titles  of  acts,  see  Statutes,  ^s»123. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  ^=>92-96. 

INCAPACITY. 

See  cross-references  under  Disabilities. 

INCEST. 

[No  paragraphs  or  references  In  this  Digest.    But 
see  27  Cent.  Dig.  Incest] 

INCHOATE  DOWER. 

See  Dower,  ^=»44-(K2. 


INCOME  TAX. 

Constitutional  Law,  «=»206,  229,  28a 
Internal  Revenue,  ^=»2,  7,  28,  38. 

INCOMPETENCY. 

See  Insane  Persons. 

INCONSISTENCY. 

See  cross-references  under  Repugnancy* 

INCORPORATION. 

See- 
Corporations,  ^s»l-30. 
Municipal  Corporations,  ^s»17'-19. 
Religious   Societies,    ^     ' 


INCOME 


See- 
Trusts,  ^=»273. 
Wills,   «=s>684. 


INCREASE. 

Stock  of  national  bank,  see  Banks  and  BanUag. 

INCRIMINATION. 

Compelling  accused   to   criminate   himself,  we 

Criminal  Law,  ^=:»393. 
Compelling   witness   to   criminate   himself,   see 

Witnesses,  «=5>297. 
Evidence    incriminating    others,    see    Criminal 

Law,  ^=s>359. 

INCUMBRANCES. 

See- 
Covenants,  ^=»96. 

Descent  and  Distribution,  <=s»11^147. 
Husband  and  Wife,  <S=»147-17L 
Insurance,  ^=>283. 
Liens. 

Mechanics'  Liena. 
Mortgages. 

INDEBITATUS  ASSUMPSIT. 

See  Assumpsit,  Acticm  of. 


INDEBTEDNESS. 


See- 
Corporations,  «=>447-487. 
Counties,  «=s»150-194. 
Descent  and  Distribution.  ^=»119-147. 
Husband  and  Wife.  «=»147-171. 
Municipal  Corporations,  ^s»859--878.  885-801. 

906-955. 
Railroads,  <e=s>149-202. 
Schools  and  School  Districts,  ^=»97. 
States,  t8=5»117-168. 
United  States,  «=s>81-91. 


INDECENCY. 


See  Obscenity. 


t    I- 
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INDEMNITY. 


Scope-Note, 

[INCLUDES  contracts  to  make  good  or  compensate  for  loss  or  damage,  sustained  or 
anticipated,  from  acts  or  omissions  of  others  as  well  as  those  of  the  person  indemnified, 
or  to  protect  against  claims  of  or  liabilities  to  third  persons;  nature,  requisites,  va- 
lidity, incidents,  construction,  operation,  and  effect  of  such  contracts  in  general;  bonds 
and  other  instruments  in  writing  promising  such  indemnity;  and  rights,  liabilities,  and 
remedies  of  the  parties. 

[For  rotated  mattors  under  other  topics,  see  cross 'references  after  analysis.] 

Analysis. 

«=»2.  Requisites  and  validity  of  contracts. 
4.  Bonds  of  indemnity. 


13.  Implied  contracts. 


Cross-References, 


See- 
Guaranty. 
Principal  and  Surety. 

By  corporation,  see  Corporations,  ^=:»309. 


Public  policy  affecting  validity  of  contract, 
see  Contracts,  ^=9108. 

To  surety  by  principal,  see  Principal  and  Sure- 
ty, «=»176-185. 


^=»2.  Reanlsites    and    ▼alidity    of    con- 
traots. 

See  27  Gent  Dig.  Indem.  {§  2-6;  6  Cent.  Dig.  Atty. 
ACS  247. 

^=>4.  — «  Bonds  of  indemnity. 

See  27  Cent  Dig.  Indem.  |9  2-6. 

A  bond  under  seal  conditioned  on  indem- 
nification of  the  obligee,  a  srqrety  company,  for 
loss  under  an  official  bond,  is  a  completed  con- 
tract of  indemnity  on  delivery,  withont  notice 
of  acceptance. — United  States  Fidelity  &  Gunr- 
anty  Co.  v.  Riefler,  36  S.  Ct  12,  239  U.  S. 
17,  60  L.  Ed.  121. 

^=:>13*   Implied  contraota. 

See  27  Cent  Di^.  Indem.     SS    29-35; 
Mast  &  S.  99  1237.  1240. 


84  Cent  Dig. 


A  municipality  against  which  a  judgment 
is  recovered  on  account  of  a  defect  in  a  street, 
resulting  from  another's  negligence,  has  a  rem- 
edy over  against  the  latter. — Waslungton  Gas- 
light Co.  V.  District  of  Columbia,  161  U.  S. 
316,  16  S.  Ct.  564,  40  L.  Ed.  712. 


In  an  action  against  the  District  of  Colum- 
bia for  injuries  resulting  in  the  death  of  a  pe- 
destrian, caused  by  the  want  of  a  cover  on  a 
gas  box  placed  by  a  gas  company  in  the  side- 
walk, judgment  was  rendered  for  plaintiff. 
Held,  in  an  action  by  the  District  over  against 
the  gas  company,  that  the  fact  that  a  defect 
in  a  brick  next  to  the  gas  box  also  contributed 
to  the  accident  did  not  affect  the  liability  of  the 
company  to  the  District,  there  being  no  evi- 
dence in  either  action  to  show  notice  to  the 
District  of  the  defect,  or  its  existence  for  such 
length  of  time  as  would  impute  notice  to  it. — Id. 

A  terminal  company,  whose  negligence  to- 
ward one  of  its  employes  in  failing  by  a  prop- 
er inspection  to  discover  a  defective  brake  on  a 
car  delivered  to  it  by  a  railroad  company  has 
been  established  by  a  competent  tribunal,  can- 
not recover  indemnity  from  the  railroad  com- 
pany because  of  the  latter*s  like  neglect  of  du- 
ty.—Union  Stockyards  Co.  of  Omaha  v.  Chica- 
go, B.  &  Q.  R.  Co..  25  S.  Ct.  226,  196  U.  S. 
217,  49  L.  Ed.  453,  2  Ann.  Cas.  525. 


INDEMNITY  INSURANCE. 

See  Insurance,  ^=^430,  514. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  <S=>88,  816-319. 

INDETERMINATE  SENTENCE. 

Due  process  of  law,  see  Constitutional  Law, 
«&=>270. 


Equal   protection  of  laws,   see   Constitutional 
Law,  ^=»223. 

INDIAN  AGENTS. 

Power  to  contract,  see  United  States,  ^=»62. 

INDIAN  RESERVATIONS. 

See  Boundaries,  ^=^Z. 

'''''''  ■  ■  ■ 
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INDIANS. 

Scope-Note. 

[INCLUDES  persons  wholly  or  partly  of  Indian  blood;  their  rights  and  disabilities 
in  general;  protection  and  regulation  of  such  persons;  and  government  of  the  Indian 
country  and  of  the  In^dian  reservations.] 

[For  relatod  mattftrs  undor  other  topics,  see  cross-references  after  analysts.] 

Analysis. 
^=©1.  Who  are  Indians. 

2.  Status  of  Indian  nations  or  tribes. 

3.  Treaties  and  engagements  with  Indian  nations  or  tribes. 

4.  Officers  of  Indian  affairs. 

5.  Status  and  disabilities  of  Indians  in  generaL 

7.  Support  and  supplies. 

8.  Instruction. 

9.  Lands. 

10.  Title  and  rights  to  Indian  lands  in  general. 

11.  Cession  by  treaties. 

12.  Reservations  or  grants  to  Indian  nations  or  tribes. 

— 13.  Allotment  or  partition. 

14.  Grants  and  patents  to  individual  Indians. 

16.  Alienation  in  general. 

16.  Lease. 

17.  Cutting  timber. 

18.  Descent. 

20.  Judicial  sale. 

22.  Adverse  possession  and  improvements  by  intruders. 

23.  Personal  property. 

24.  Contracts. 

25.  Liabilities  for  depredations  and  injuries  to  property. 
27.  Actions. 

31.  Admission  to  citizenship. 

32.  Jurisdiction  and  government  of  Indian  country  and  reservations 

in  general. 

33.  Regulation  of  intercourse  with  Indians. 

34.  Selling  or  furnishing  liquors. 

35.  Introducing  liquors  into  Indian  country. 

36.  Crimes  in  Indian  country  or  reservations. 

38.  Criminal  prosecutions. 

39.  Government  and  laws  of  Indian  Territory  and  inhabitants  thereof. 


Cross-References. 


Abandonment  of  contest  for  allotment  as  con- 
sideration for  note,  see  Bills  and  Notes,  ^=» 
92. 

Appellate  jarlsdiction  of  United  States  Su- 
preme Court  in  actions  involving,  see  Courts, 
<8=»385(6). 

Bona  fide  purchasers  of  public  lands,  see  Pub- 
lic Lands,  ^=>138. 

Cancellation  of  land  patent,  see  Public  Lands, 
<®=»120. 

Change  of  jurisdiction  of  actions  involving  In- 
dians, see  Courts,  €=»52. 

Claims  against  United  States,  see  United  States, 
<S=>94,  105. 

Construction  of  statutes  by  interior  depart- 
ment, see  Statutes,  ^=>219. 

Court  of  claims,  jurisdiction  as  to  daim  for  at- 
torney's fees,  see  Courts,  ^=s>448;  proceed- 
ings affecting  Indians,  see  Courts,  ^^448. 

Courts  of  Indian  Territory,  see  Courts,  ^=:»435. 

Deed  by  Indian  as  color  of  title,  see  Adverse 
Possession,  ^=981. 

Depredation  claims,  see  United  States,  ^=»106. 


Depredation  claims,  jurisdiction  of  court  of 
claims,  see  Courts,  ^=»456. 

Due  process  of  law,  see  Constitutional  Law. 
<g=>274,  278,  318. 

Enforcement  of  treaty  restrictions  as  legisla- 
tive rather  than  judicial  question,  see  Consti- 
tutional Law,  ^:=>68. 

Exemption  from  taxation,  see  Taxation,  ^» 
204. 

Gross  revenue  taxes  on  mines  operated  under 
Indian  land  leases,  see  Taxation,  ^ssS, 

Jurisdiction  of  federal  courts,  see  Courts,  ^» 
299. 

Mandamus  as  remedy  where  secretary  of  in- 
terior has  erased  name  of  allottee  from  roOs 
of  citizenship  in  Indian  nations,  see  Manda- 
mus, ^=»85. 

Mandamus  to  compel  approval  of  allotment,  see 
Mandamus,  ^ss>64. 

Mandamus  to  compel  restoration  of  names  to 
rolls,  see  Mandamus,  ^=»10j  73. 

Mandamus  to  control  discretion  of  Secretary 
of  Interior,  see  Mandamus,  ^=»73,  85. 
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Mining  claims,  exclusion  from  reservatioii,  see 
Mines  and  Minerals,  ^=s>38. 

Multifariousness  in  pleading  in  suit  to  cancel 
conveyances,  see  Equity,  ^=»150. 

Partial  invalidity  of  statutes,  see  Statutes,  ^=s> 
64. 

Personal  disabilities  as  aftecting  laches,  see  Eq- 
uity, ^=>76. 

Railroad  right  of  way  over  Indian  land,  see 
Public  Lands,  <@=»92. 

Retrospective  operation  of  laws  relating  to  al- 
lotments, see  Constitutional  Law,  ^s»191. 


Review  of  decisions  on  direct  writ  of  error  by 
United  States  supreme  court  to  court  of  ap- 
peals, see  Courts,  ^=»385(4). 

Right  of  prosecution  to  review  decision  on  de- 
murrer to  indictment  for  introducing  liquors 
into  Indian  country,  see  Courts,  ^=>385(1^). 

Statutes  conferring  jurisdiction  of  federal 
court,  see  Courts,  ^s»257. 

Vested  rights,  see  Constitutional  Law,  ^^92, 
93,  100. 


^»1.  Who  are  Ii&dians, 

See  27  Cent  Dig.  Indians,  |  1. 

Those  Indians  of  the  Cherokee  Nation  who, 
under  article  12  of  the  treaty  of  New  Echota, 
December  29,  1835  (7  Stat.  478),  being  compe- 
tent to  take  care  of  themselves  and  their  prop- 
erty, were  allowed  to  remain  behind,  and  be- 
come citizens  of  North  Carolina,  when  the  rest 
of  the  nation  were  removed  across  the  Missis- 
sippi river,  and  who  were  declared  to  be  enti- 
tled to  receive  their  due  proportion  of  all  the 
personal  benefits  arising  under  the  treaty  for 
their  claims,  improvements,  and  their  per  capi- 
ta, severed  their  relations  with  the  Cherokee 
Nation  as  a  political  entity,  and  are  not  enti- 
tled to  any  share  or  right  either  in  the  com- 
muted annuity  fund  of  $214,000,  nor  in  the  fund 
created  by  sales  of  lands  west  of  the  Mississip- 
pi, which  had  been  ceded  to  the  Cherokee  Na- 
tion by  the  United  States,  and  which  are  held 
in  trust  by  the  general  government.— Eastern 
Band  of  Cherokee  Indians  v.  United  States^  117 
U.  S.  288,  6  S.  Ct.  718,  29  L.  Ed.  880. 

An  illegitimate  child  of  a  Choctaw  Indian  by 
a  colored  woman  who  was  a  slave  in  the  Chero- 
kee Nation  must  be  regarded,  not  as  an  Indian, 
but  as  a  negro,  for  the  purposes  of  the  juris- 
diction of  the  United  States  courts. — Alberty 
V.  United  States,  162  U.  S.  499,  16  S.  Ct.  864, 
40  L.  Ed.  1051. 

The  provision  in  the  ninth  article  of  the 
treaty  of  1866,  by  which  the  Cherokee  Nation 
agreed  to  abolish  slavery,  that  certain  classes 
of  freedmen  in  the  nation  shall  have  "aU  the 
rights  of  native  Cherokees,"  does  not  make  such 
freedmen  Indians,  within  the  meaning  of  Rev. 
St.  §  3146,  relating  to  the  criminal  jurisdiction 
of  the  federal  courts  in  respect  to  Indians,  or 
absolve  them  from  responsibility  to  the  crimi- 
nal laws  of  the  United  States. — Id. 

The  Choctaw  Nation  having  adopted  its 
freedmen  as  citizens,  there  is  no  presumption 
that  a  negro  found  within  the  Indian  Territory, 
associating  with  that  nation,  is  not  a  member 
thereof.— Lucas  v.  United  States,  163  U.  S.  612, 
16  S.  Ct.  1168,  41  L.  Ed.  282. 

The  marriage  of  defendant  to  a  Cherokee 
woman  was  solemnized  by  a  regularly  ordained 
minister,  under  a  license  issued  by  an  assistant 
in  the  oflBice  of  the  district  clerk,  who,  though 
not  a  regularly  appointed  deputy ,-  was  author- 
ized to  act,  and  transacted  most  of  the  busi- 
ness of  the  office,  his  acts  being  recognized  by 
the  Nation  as  valid.  No  certificate  of  moral 
character,  which  the  statute  requires  shall  ac- 
company the  application  for  license  in  such  a 
case,  was  found  in  the  office,  but  the  assistant 
testified  that  one  was  presented:  and  it  was 
shown  that  the  papers  of  the  office  had  since 
been  burned.  There  was  evidence  that  de- 
fendant had  voted  since  the  marriage,  his  vote 
being  accepted  after  challenge  and  inquiry  as 
to  his  citizenship.  Held  sufficient  evidence  that 
defendant  was  a  Cherokee  citizen  by  adoption. 
— Nofire  V.  United  States,  17  S.  Ct.  212,  164  U. 
S.  657,  41  L.  Ed.  588. 


Civil  an^  political,  and  not  property  rights, 
were  alone  within  the  purview  of  the  amend- 
ment made  in  1866  to  Cherokee  Const.  1839,  § 
5,  relating  to  eligibility  to  a  seat  in  the  National 
Council,  by  which  "whites  legally  members  of 
the  Nation  by  adoption"  were  declared  to  be 
citizens  of  the  Cherokee  Nation.  Decree,  In  re 
Persons  Claiming  Rights  in  Cherokee  Nation 
(1905)  40  Ct.  Ci.  411,  affirmed.— Red  Bird  v. 
United  States,  27  S.  Ct.  29,  203  U.  S.  76,  51 
L.  Ed.  96. 

^»2.   Status  of  Indian,  nations  or  tribes. 

See  27  Cent.  Dig.  Indians,  99  2,  3. 

Under  the  contract  of  April  8,  1867,  be- 
tween the  Cherokees  and  Delawares,  made  with 
reference  to  the  treaty  of  July  19,  1866,  with 
the  Cherokees,  and  with  the  declared  purpose  of 
"a  location  of  the  Delawares  upon  the  Cherokee 
lands  and  their  consolidation  with  the  said 
Cherokee  Nation,"  and  providing  that,  on  pay- 
ment of  certain  money  by  the  Delawares  into  the 
Cherokee  national  fund,  the  Delawares  should 
become  members  of  the  Cherokee  Nation,  with 
the  same  rights  and  immunities,  and  the  same 
participation  in  the  national  fund,  as  the  Chero- 
kees, and  that  their  children  should  be  regarded 
as  native  Cherokees,  the  Delawares  so  incor- 
porated bad  equal  property  rights  with  the  na- 
tive Cherokees  in  all  the  common  lands  of  the 
Cherokee  Nation. — Cherokee  Nation  v.  Journey- 
cake,  155  U.  S.  196.  15  S.  Ct.  55,  39  L.,  Ed.  120. 

Under  the  agreement  of  June  7,  1869,  be- 
tween the  Cherokees  and  Shawnees,  differing 
materially  from  that  between  the  Cherokees  and 
Delawares  of  April  8,  1867,  only  in  that  no  pro- 
vision is  made  for  the  purchase  of  homes  by 
the  Shawnees  or  payment  on  account  thereof  in- 
to the  national  fund  of  the  Cherokees,  the  Shaw- 
nees have  equal  rights  with  the  native  Cherokees 
in  all  the  common  property  of  the  Cherokee  Na- 
tion.— United  States  v.  Blackfeather,  155  U.  S. 
218,  15  S.  Ct.  63,  39  L.  Ed.  126. 

The  Indian  tribes  have  always  been  rec- 
ognized as  distinct  communities,  and  have  been 
permitted  to  a  large  extent  to  make  and  en- 
force the  laws  for  their  own  government;  but 
they  are  in  no  sense  sovereign  nations,  and  are, 
like  all  other  communities  within  the  territory 
of  the  United  States,  subject  to  the  paramount 
authority  of  congress,  which  may,  in  its  discre- 
tion, assume  such  part  of  the  control  and  gov- 
ernment of  any  tribe  as,  in  its  judgment,  is 
necessary,  or  for  the  best  interest  of  the  mem- 
bers.—Stephens  V.  Cherokee  Nation,  19  S.  Ct. 
722,  174  U.  S.  445,  43  L.  Ed.. 1041. 

The  original  Cherokee  law  as  duly  passed 
and  approved  must  prevail  as  against  omissions 
in  subsequent  compilations,  where  the  acts  pro- 
viding for  such  compilations  did  not  declare  that 
they  should  be  effective  as  laws  of  the  Cherokee 
Nation.  Decree,  In  re  Persons  Claiming  Rights 
in  Cherokee  Nation  (1905)  40  Ct.  CI.  411,  af- 
firmed.—Red  Bird  V.  United  States,  27  S.  Ct. 
29,  203  U.  S.  76,  51  L.  Ed.  96. 

Congress,  in  pursuance  of  the  long-estab- 
lished policy  of  the  government,  has  a  right  to 
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determine  for  itself  wlien  the  gaardianship 
which  has  been  maintained  over  the  Indian 
shaD  cease.— (1911)  Tiger  v.  Western  Inv.  Co., 
31  S.  Ct.  578,  221  U.  S.  286,  55  L.  Ed.  738,  re- 
versing judgment  (1908)  Western  Inv.  Co.  v. 
Tiger,  96  P.  602,  21  Okl.  630. 

^=»3.  Treaties    and     ensasements    with 
Indian  nations  or  tribes. 

See  27  Cent  Dig.  Indians.  9S  6-7,  U. 

A  claim  for  $30,000,  based  on  the  resolu- 
tion of  the  Cherokee  council^  November  16, 1846, 
for  losses  suffered  by  individual  Indians  forced 
to  go  to  the  states  for  safety,  should  not  be  in- 
cluded in  an  account,  when  Uie  persons  to  whom 
it  might  be  due  were  not  parties,  and  it  had  no 
relation  to  a  per  capita  distribution.— United 
States  V.  "Old  Settlers,"  148  U.  S.  427,  13  S. 
Ct.  650,  37  L.  Ed.  509,  modifying  decree  West- 
em  Cherokee  Indians  v.  Same,  27  Ct.  CI.  1. 

The  cost  of  removal  of  both  Eastern  and 
Western  Cherokees— 16,957  persons  in  all— at 
$20  a  head  should  be  deducted  from  the  $5,600,- 
000  granted  by  the  treaty  of  1835,  but  no  deduc- 
tion should  be  made  for  subsistence  in  view  of 
the  first  senate  resolution  of  September  5,  1850; 
that  body  having  been  agreed  upon  as  umpire  on 
that  question.— -Id. 

The  amount  of  the  deductions  for  debts  and 
claims  against  the  Cherokee  Nation  by  citizens 
thereof,  and  by  citizens  of  the  United  States  for 
services  rendered,  -should  be  limited  to  $60,000, 
under  article  10  of  the  treaty  of  1835.— Id. 

The  second  senate  resolution  of  September  5, 
1860,  decided  that  interest  should  be  allowea 
from  June  12,  1838,  at  5  per  cent,  upon  the  sum 
found  due  to  the  Western  Cherokees.  The  sen- 
ate had  been  agreed  upon  as  umpire,  and  inter- 
est was  allowed  and  paid  upon  the  accounting. 
Held,  that  interest  at  5  per  cent  from  the  same 
date  should  be  allowed  upon  any  sums  found  due 
the  Indians  upon  readjusting  the  account,  under 
Act  Feb.  25,  1889  (25  Stat.  694),  referring  the 
Western  Cherokee  claims  to  the  court  of  claims. 
—Id. 

The  sums  found  due  should  be  distributed, 
as  provided  by  the  fifth  article  of  the  treaty  of 
1846^to  each  individual  or  head  of  family  of 
the  Western  Cherokees  (those  who  emigrated 
west  of  the  Mississippi  prior  to  the  treaty  of 
1835),  or  hia  legal  representatives,  determined 
by  the  Cherokee  law,  and  should  not  be  decreed 
to  the  petitioners,  styling  themselves  "commis- 
sioners,^' for  distribution.— Id. 

The  expenses  of  the  committee  to  carry  the 
treaty  of  1835  into  effect,  as  provided  for  in 
article  12.  should  not  be  deducted  from  the  sums 
due  the  Cherokees.— Id. 

Shawnee  Treaty  Dec.  30,  1825,  art.  4,  ob- 
liged the  government  to  keep  a  blacksmith  for 
the  Indians'  use  for  five  years,  "or  as  long  as  the 
president  may  deem  it  advisable."  The  court 
of  claims  found  that  a  certain  sum  had  been 
paid  the  tribe  for  blacksmiths  from  1825  to 
1854,  but  did  not  find"  how  much  thereof  had 
been  paid  in  the  five  years  or  further  period 
* 'deemed  advisable."  Heldj  that  the  government 
had  no  claim,  in  this  regard,  available  as  a  set- 
off to  a  claim  of  said  Indians.— United  States  v. 
Blackfeather,  155  U.  S.  180,  15  S.  Ct  64,  39 
L.  Ed.  114. 

The  provision,  In  the  treaty  of  February  24, 
1869,  with  the  Bannock  tribe  of  Indians,  that 
they  "shall  have  the  right  to  hunt  upon  the  un- 
occupied lands  of  the  United  States  so  long  as 
game  may  be  found  thereon,  and  so  long  as  peace 
subsists  among  the  whites  and  Indians  on  the 
borders  of  the  hunting*  districts,"  was  intended 
to  confer  a  privilege  of  merely  limited  duration, 
and  was  repealed  by  the  subsequent  act  admit- 
ting the  territory  of  Wyoming  into  the  Union 
with  an  express  declaration  that  it  should  have 
all  the  powers  of  the  other  states,  and  making 
no  reservation  in  favor  of  the  Indians.— Ward  ▼. 


Race  Horse,  163  TT.  S.  504,  16  S.  Ct  1076,  41 
L.  Ed.  244. 

An  act  of  congress  may  supersede  a  prior 
treaty,  and  the  validity  of  an  act  cannot  be 
questioned  by  the  courts  on  the  ground  that  it 
is  in  conflict  with  a  treaty  between  the  govern* 
ment  and  an  Indian  tribe. — Stephens  v.  Qiero- 
kee  Nation,  19  S.  Ct  722,  174  U.  S.  445,  43  U 
Ed.  1041. 

A  treaty  with  Indians  must  be  construed, 
not  according  to  the  technical  meaning  of  its 
words  to  learned  lawyers,  but  in  the  sense  in 
which  they  would  naturally  be  understood  by 
the  Indians.— Jones  v.  Meehan,  20  S.  Ct  1, 175 
U.  S.  1.  44  L.  Ed.  49. 

The  obvious,  palpable  meaning  of  the  words 
of  an  Indian  treaty  may  not  be  disregarded  be- 
cause of  the  dependent  character  of  the  In- 
dians, or  because,  in  the  judgment  of  the  court 
the  Indians  may  have  been  overreached.  Decree 
34  Ct  CI.  17,  reversed.— United  States  v.  Choc- 
taw Nation,  21  S.  Ct  149,  179  U.  S.  494,  45  U 
Ed.  291. 

That  the  result  of  accepting  the  interpretft- 
tion  placed  by  the  United  States  upon  the  treaty 
of  1866  with  the  Choctaw  and  Chickasaw  Na- 
tions will  be  to  render  the  general  government 
less  liberal  towards  them  than  towards  other 
tribes  constitutes  no  reason  why  the  court  should 
depart  from  the  ordinary  signification  of  ths 
words  used  in  the  treaty. — ^Id. 

The  plenary  power  of  Congress  over  the 
tribal  relations  and  lands  of  the  confederated 
tribes  of  Kiowa,  Comanche,  and  Apache  In- 
dians could  not  be  so  limited  by  any  of  tho 
provisions  of  a  treaty  with  such  Indians  aa  to 
preclude  the  enactment  by  Congress  of  die  act 
of  June  6,  1900  (31  Stat  677,  c.  813),  providing 
for  allotments  to  the  Indians  in  severalty  out  of 
the  lands  held  in  common  within  the  reserva- 
tion and  purporting  tq  give  an  adequate  con- 
sideration for  the  surplus  lands  not  aUotted 
among  the  Indians  or  reserved  for  their  benefit 
Decree,  19  App.  D.  C.  315,  affirmed.— Lone  Wolf 
V.  Hitchcock,  &  S.  Ct  216, 187  V.  S.  553.  47  U 
Ed.  299. 

The  expense  of  removing  the  Eastern  Cher> 
okees  to  the  Indian  Territory  was,  by  the  tr^-a- 
ties  of  May  23,  1836  (7  Stat  478),  and  Au- 
gust 6,  1846  (9  Stat  871),  imposed  upon  the 
United  States.  Award,  Eastern  Cherokees  v. 
United  States  40  Ct  CI.  252.— United  States  v. 
Cherokee  Nation,  26  S.  Ct  588,  202  U.  S.  101« 
50  U  Ed.  949. 

Interest  included  In  the  account  of  the  sums 
due  the  Indians  under  treaty  stipulation,  trans- 
mitted by  the  Secretary  of  the  interior  to  the 
Cherokee  Nation  pursuant  to  the  agreement  for 
the  cession  to  the  United  States  of  the  Cher- 
okee Outlet,  made  between  the  United  States 
and  the  Cherokee  Nation  on  December  19,  1891, 
and  ratified  by  Congress  in  Act  March  3,  1893, 
c.  209,  27  Sut.  641,  is  properly  allowed  by 
Court  of  Claims,  notwithstanding  the  provision 
of  Kev.  St  U.  S.  i  1091  [U.  S.  Comp.  St  1901, 
p.  7471,  forbidding  the  allowance  of  interest  on 
any  cfaim  up  to  the  time  of  the  rendition  of 
judgment  thereon  by  the  Court  of  Claims,  un- 
less upon  a  contract  expressly  stipulating  for 
the  payment  of  interest  where  the  question  of 
interest  was  a  subject  of  difference  while  the 
negotiations  were  being  carried  on,  the  deter- 
mination of  which  was  provided  for  in  the  agree- 
ment itself.— Id. 

The  United  States  is  liable  for  the  amount 
stated  to  be  due  the  Indians  under  the  treaty  of 
May  23,  1836  (7  Stat  488).  in  the  account 
transmitted  by  the  Secretarv  of  the  Interior 
to  the  Cherokee  Nation,  and  accepted  by  the 
latter  pursuant  to  the  agreement  for  the  ces- 
sion of  the  Cherokee  Outlet  to  the  United 
States,  made  between  the  United  States  and  the 
Cherokee  Nation  on  December,  19,  189l2and 
ratified  by  Congress  in  Act  March  ^  1883»  & 
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209,  27  Stat.  641,  by  which  an  account  of  mon- 
eys dne  tile  Cherokee  Nation  under  trea^  stipu- 
lations was  to  be  rendered  by  the  United  States 
to  such  nation  without  delay,  the  amount  of 
which,  if  accepted  by  such  nation,  was  to  be  ap- 
propriated at  once  by  Congress,  the  agreement 
further  providing  that  if  the  Cherokee  Nation 
did  not  accept  the  account,  and  carried  it  into 
the  courts,  and  recovered  a  judgment,  Congress 
was  to  make  an  appropriation  for  the  payment 
of  such  judgment  at  its  next  session  after  the 
cause  should  be  finally  decided.— Id. 

The  Eastern  Cheroklses  as  individuals, 
whether  east  or  west  of  the  Mississippi,  who 
were  parties  dther  to  the  treaty  of  May  23, 
1836  (7  Stat.  478),  or  that  of  August  6,  1846  (9 
Stat.  871),  exclusive  of  the  "Old  Settlers,"  wh^o 
had  been  fully  paid,  are  entitled  to  share  in 
the  distribution,  through  the  Secretary  of  the 
Interior,  of  the  amount  awarded  the  Indians 
as  due  under  those  treaties  for  the  removal  of 
the  EJastem  Cherokees  to  the  Indian  Territory, 
by  the  Court  of  Claims  pursuant  to  Act  July 
1,  1902,  c.  1375,  I  68,  32  Stat.  726,  which,  as 
construed  by  Act  March  3,  1903,  c.  994,  32 
Stat.  996,  confers  jurisdiction  on  that  court  to 
adjudicate  any  claim  "the  Cherokee  tribe  or  any 
band  thereof,  arising  under  treaty  stipulations, 
may  have  against  the  United  States,"  in  a  suit 
to  which  both  the  Cherokee  Nation  and  the 
Eastern  Cherokees  shall  be  made  parties,  and 
authorizes  that  court  to  render  judgment  in 
favor  of  the  rightful  claimants,  and  to  deter- 
mine, as  between  the  different  claimants,  to 
whom  the  judgment  so  rendered  equitably  be- 
longs, either  wholly  or  in  part — Id. 

Indians  absent  from  their  reservation 
without  permission  from  the  United  States  had 
no  individual  rights  to  the  annuities  promised 
to  their  tribes  by  treaty,  and  paid  at  the  tribal 
agency  conformably  to  Act  Aug.  30,  1852,  c 
103,  i  3,  10  Stat.  56.  which  forbade  payment 
to  be  made  to  any  attorney  or  agent,  and  re- 
quired it  to  be  made  directiy  to  the  Indians 
themselves  or  to  the  tribe  per  capita,  "unless 
the  imperative  interest  of  the  Indian  or  Indians 
or  some  treaty  stipulation  shall  require  the 
payment  to  be  made  otherwise,  under  the  di- 
rection of  the  President."— (1911)  Sac  and  Fox 
Indians  of  the  Mississippi  in  Iowa  v.  Sac  and 
Fox  Indians  of  the  Mississippi  in  Oklahoma,  31 
S.  Ct.  473,  220  U.  S.  481,  55  L.  Ed.  552,  affirm- 
ing judgment  (1910)  45  Ct  CI.  287. 

Individual  rights  were  not  created  by  the 

8 revision  of  the  Indian  appropriation  act  (Act 
(arch  2,  1867,  c.  173,  14  Stat.  492),  that,  as 
permitted  by  Treaty  Oct  1,  1859,  art  6,  15 
Stat  469,  the  band  of  Sacs  and  Foxes  "now  in 
Tama  county,  Iowa,  shall  be  paid  pro  rata  ac- 
cording to  their  numbers,  of  the  annuities,  so 
long  as  they  are  peaceful  and  have  the  assent 
of  the  government  of  Iowa  to  reside  in  that 
state."— Id. 

The  payments  theretofore  made  to  the 
band  of  Sacs  and  Foxes  who  had  left  their 
reservation  in  Kansas  and  returned  to  their 
former  home  in  Iowa,  as  their  proportion  of 
the  annuities  promised  to  their  tribes,  were 
ratified  as  to  the  amount  by  Act  May  17,  1882, 
c.  163,  22  Stat.  78,  providing  that  thereafter 
they  should  have  apportioned  to  them  from  ap- 
propriations for  fulfilling  treaty  stipulations 
no  greater  sum  thereof  tiian  that  theretofore 
set  apart  for  them.— Id. 

The  band  of  Sacs  and  Foxes  who  had  left 
their  reservation  in  Kansas  and  returned  to 
their  former  home  in  Iowa  possessed  no  in- 
dividual rights  in  the  annuities  apportioned  to 
them  from  treaty  appropriations,  under  Act 
July  4,  1884,  c.  180,  23  Stat.  76.  which  con- 
fined its  benefits  to  the  "Sacs  and  Foxes  now 
in  Iowa,  to  be  ascertained  by  the  Secretary  of 
the  Interior." — Id. 


The  chiefs  of  the  hand  of  Sacs  and  Foxes 
who  left  their  reservation  in  Kansas  and  re- 
turned to  their  former  home  in  Iowa  could 
claim  no  right  to  the  sum  which,  under  Trea- 
ty October  11,  1842  (7  Stat  596).  each  of 
the    principal    chiefs    should    receive    annually 


out  of  the  annuities  payable  to  the  tribe,"  es- 
pecially where  the  parties  to  the  treaty  have 
treated*  the  chiefs  on  the  reservation  as  the 
only  ones  to  be  paid.— Id. 

The  direction  to  the  Secretary  of  the  In- 
terior in  Act  May  31,  1900,  c.  598,  31  Stat 
221,  thereafter  to  pay  a  named  head  chief  of 
the  band  of  Sacs  and  Foxes,  who  had  left  their 
reservation  in  ICansas  and  returned  to  their 
former  home  in  Iowa,  an  annuity,  in  accordance 
with  the  terms  of  the  treaty  of  Oct  11.  1842, 
art.  4,  7  Stat  597,  is  not  enough  to  establish 
that  he  had  been  guilty  of  mistake  in  not  mak- 
ing the  same  payment  in  previous  years.— Id. 

The  condition  attached  to  the  provisions 
of  Treaty  Oct.  1.  1859,  art  7,  15  Stat  469, 
inviting  nonresident  members  of  the  Sac  and 
Fox  Tribes  to  come  in,  and  providing  for  no- 
tice to  them,  that  those  who  do  not  rejoin  and 
permanently  reunite  with  the  tribe  within  one 
year  shall  have  none  of  the  benefits  of  any  of 
the  treaty  stipulations,  is  an  absolute  condition 
precedent  to  the  acquisition  by  persons  not 
parties  to  the  treaty  of  any  rights,  whether 
given  notice  or  not. — Id. 

A  merely  moral  claim  is  not  made  the 
foundation  of  a  possible  recovery,  under  Act 
March  1,  1907,  c.  2290,  34  Stat  1055,  giving 
the  Court  of  Claims  "full  legal  and  equitable 
jurisdiction"  to  adjudicate  "as  justice  and  eq- 
uity shall  require"  claims  of  the  Iowa  Sacs 
and  Foxes  for  their  alleged  proportionate 
shares  of  appropriations  to  fulfill  treaty  obll- 
gations.— Id. 

The  entire  territory  ceded  by  the  Chippewa 
Indians  to  the  United  States,  including  that  por- 
tion lying  within  the  exterior  boundaries  of  the 
cession  which  was  set  apart  as  Indian  reserva- 
tions, was  stiU  subject  to  the  federal  laws  pro- 
hibiting the  introduction,  manufacture,  or  traf- 
fic in,  of  intoxicating  liquors  in  the  Indian  coun- 
try by  the  Chippewa  treaty  Feb.  22.  1855,  art. 
7,  until  otherwise  provided  by  Congress.— 
Johnson  v.  Gearlds,  34  S.  Ct  794,  234  U.  S. 
422,  58  I/.  Ed.  1383,  reserving  decree  (C.  C.) 
Gearlds  v.  Johnson,  183  F.  611. 

The  equal  footing  clauses  of  the  Minnesota 
enabling  and  admitting  acts  (Act  Feb.  26,  1857, 
and  Act  May  11,  1858)  do  not  operate  as  an 
implied  repeal  of  the  prohibition  of  the  Chip- 
pewa treaty  Feb!  22,  1855,  art  7,  against  the 
introduction,  manufacture,  and  sale  of  intoxi- 
cating liquors  within  the  territory  thereafter 
ceded  to  the  United  States.— Id. 

The  recession  to  the  United  States  by  the 
Chippewa  treaties  of  May  7,  1864,  and  March 
19,  1867,  of  portions  of  the  original  cession  set 
apart  as  reservations  by  the  treaty  of  Feb.  22, 
1855,  did  not  operate  to  remove  from  such  ter- 
ritory the  prohibition  of  article  7  of  the  earliest 
treaty  against  the  introduction,  manufacture,  or 
sale  of  intoxicating  liquors  within  the  ceded 
territory  until  otherwise  provided  for  by  Con- 
gress.—Id. 

Reservation  to  Indians  of  right  to  fish' on 
ceded  lands  which  is  contained  in  treaty  of 
September  15,  1797,  by  which  Seneca  Indians 
ceded  to  Robt.  Morris  certain  lands  in  New 
York,  does  not  give  tribal  Seneca  Indians  on  a 
reservation  right  to  take  fish  from  waters  on 
land  outside  the  reservation  as  prohibited  by 
game  laws  of  the  state.— People  of  State  of 
New  York  ex  rel.  Kennedy  v.  Becker,  36  S.  Ct 
705.  241  U.  S.  556,  60  Lr.  Bd.  1166,  affirming 
judgment  People  ex  rel.  Kennedy  t.  Same,  109 
N.  E.  116,  215  N.  Y.  42. 
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^=:»4.   Offioers   of  Indiaai  mlTain. 

See  27  Cent.  Dig.  Indians,  8|  8-10. 

A  statute  fixing  the  salary  of  an  Indian 
agent  (Rev.  St.  §  2052)  is  repealed  by  subsequent 
appropriation  acts  setting  apart  a  less  sum, 
when  they  show  that  the  amount  appropriated 
is  all  the  compensation  intended  to  be  given ; 
and  this  construction  is  especially  applicable 
when  it  appears  that  the  claimant  was  notified 
on  receiving  his  commission  that  the  less 
amount  was  tot  be  his  salary,  and  that  he  had 
receipted  for  such  amounts  as  in  full. — ^Belknap 
v.  United  States,  150  U.  S.  588.  14  S.  Ct.  183, 
37  L.  Ed.  1191. 

^s»6.  Status  and  disabilities  of  Indians 
in  general. 

Chickasaw  freedmen,  whom  the  United 
States  has  not  removed  from  the  Chickasaw  Na- 
tion in  compliance  with  its  agreement  in  article 
3  of  the  treaty  of  July  10.  1866  (14  Stat.  769), 
with  the  Choctaw  and  Chickasaw  Nations  to  re- 
move such  freedmen  as  were  willing  to  be  re- 
moved, are  not  entitled  to  share  as  beneficiaries 
in  the  fund  held  in  trust  by  the  United  States 
under  such  treaty,  to  be  paid  to  the  Indians 
upon  the  adoption  of  the  freedmen,  and,  in  de- 
fault thereof,  to  be  held  in  trust  for  such  freed- 
men as  should  remove.  Decree  38  Ct.  CI. 
558,  affirmed.— United  States  v.  Choctaw  Na- 
tion, 24  S.  Ct.  411,  193  U.  S.  115,  48  L.  Ed. 
640. 

The  adoption  of  the  Chickasaw  freedmen 
into  the  Chickasaw  Nation  was  not  completed 
by  the  congressional  approval  given  in  Act  Cong. 
Aug.  15,  1894,  c.  290  (28  Stat.  336),  to  the 
Chickasaw  legislation  of  Januarv  10,  1873,  in 
which  the  freedmen  were  declared  to  be  adopted 
in  conformity  with  article  3  of  the  treaty  of 
Jul;r  10.  1866  (14  Stat.  769),  between  the 
United  States  and  the  Choctaw  and  Chickasaw 
Indians,  upon  certain  expressed  conditions,  and 
with  a  proviso  that  this  legislation  was  only 
to  have  effect  when  approved  by  the  proper  au- 
thority of  the  United  States— where  the  Chicka- 
saw legislature,  prior  to  this  approval  by  Con- 
gress, had  consented  to  the  exercise  by  the  Unit- 
ed States  of  the  right  of  removal  given  by  the 
treaty  for  the  benefit  of  the  freedmen  in  case 
of  failure  to  adopt,  and  in  the  act  of  October  22, 
1885,  had  declared  that  the  Chickasaws  refused 
to  accept  or  adopt  the  freedmen  upon  any  terms 
or  conditions,  and  provided  for  memorializing 
Congress  to  remove  such  freedmen  from  the 
ChicKasaw  Nation  to  Oklahoma.— Id. 

A  regulation  of  the  Department  of  the  In- 
terior that  the  adoption  of  a  person  into  an 
Indian  tribe  must  be  approved  by  the  Indian 
Office  to  be  valid  can  hardly  be  said  to  be  be- 
yond the  power  of  that  Department  to  adopt,  in 
vifew  of  the  provision  of  Rev.  St.  U.  S.  §  403 
[U.  S.  Comp.  St.  1901,  p.  262],  that  the  *'Cora- 
missioner  of  Indian  Affairs  shall,  under  the 
direction  of  the  Secretary  of  the  Interior,  and 
agreeably  to  such  regulations  as  the  President 
may  prescribe,  have  the  management  of  all 
Indian  affairs,  and  of  all  matters  arising  out  of 
the  Indian  relations."  Judgment  (1905)  26 
App.  D.  C.  290,  affirmed. — United  States  v. 
Hitchcock.  27  S.  Ct.  423,  205  U.  S.  80,  51  L. 
Ed.  718. 

The  enrollment  of  Cherokee  freedmen  on 
the  tribal  rolls  is  not  absolutely  confirmed  by 
the  confirmatory  provision  as  Act  June  10, 
1896,  c.  398,  29  Stat.  321,  in  view  of  subsequent 
acts  (Act  June  28,  1H98,  c.  517,  §  1,  30  Stat. 
495;  Act  July  1,  1902.  c.  1375,  §  27,  32  Stat. 
720;  and  Act  April  26,  1906,  c.  1876,  §  3,  34 
Stat.  138).— (1912)  United  States  ex  rcl.  Lowe 
V.  Fisher,  32  S.  Ct.  196,  223  U.  S.  95,  56  L.  Ed. 
364,  affirming  judgment  (1910)  Same  v.  Bal- 
linger,  .%  App.  D.  C.  524. 

Roll  of  Cherokee  freedmen  made  by  ad- 
ministrative officers  under  instructions  from 
Court  of  Claims  under  Act  Oct  1,  1890,  c.  1249, 
26  Stat.  636,  heid  superseded  by  roll  made  by 


Dawes  Commission  under  Act  June  28»  1898» 
c.  517.  30  Stat.  495,  and  Act  July  1.  1902,  c 
1375,  32  Stat.  716.— (1912)  Cherokee  Nation  v. 
Whitmire,  32  S.  Ct  200,  :223  U.  S.  108.  56  L. 
Ed.  370,  reversing  decree  (1911)  Whitmire  v. 
United  States,  46  Ct.  CI.  227. 

^=»7.  Support  and  sappliesa 

See  27  Cent  Dig.   Indians.  9  13. 

Payments  made  by  the  United  States  on 
account  of  depredations  by  the  Sisseton  and 
Wahpeton  bands  of  Sioux  Indians,  sums  paid 
to  their  chiefs  for  removal  and  subsistence, 
and  for  manual  labor  schools  under  the  treaty 
of  July  23,  1851  (10  Stat.  949),  and  expendi- 
tures for  their  support  made  because  of  the  des- 
titution produced  by  the  forfeiture  of  their  an- 
nuities, which  was  declared  by  Act  Feb.  16, 
1863,  c.  37,  12  Stat  652,  are  properly  set  off 
against  their  annuities  by  the  Court  of  Claims, 
in  the  exercise  of  its  jurisdiction  under  Act 
June  21,  1906,  c.  3504,  34  Stat  372.  to  ad- 
judicate and  award  the  balance,  if  any,  due 
such  Indians,  for  annuities  under  the  treaty, 
as  if  the  act  of  forfeiture  had  not  been  pass- 
ed, and  to  ascertain  and  set  off*  ail  payments 
or  other  provisions  made  to  or  for  such  bands 
or  any  members  thereof  since  the  act  of  for- 
feiture "which  are  properly  chargeable  against 
unpaid  annuities."  Judgment  (1907)  42  Ct  CI. 
416,  affirmed. — United  States  v.  Sisseton  and 
Wahpeton  Bands  of  Sioux  Indians,  28  S.  Ct 
352,  208  U.  S.  561,  52  L.  Ed.  621. 

^=»8.  InstraotioH. 

See  27  Cent.  Dig.  Indians,  §  14. 

The  declaration  of  policy  that  the  gov- 
ernment shall  make  '*no  appropriation  what- 
ever for  education  in  any  sectarian  school," 
contained  in  the  various  Indian  appropriation 
acts,  has  reference  only  to  gratuitous  appro- 
priations oi!  public  moneys,  and  has  no  applica- 
tion to  appropriations  made  to  fulfill  obligations 
under  the  Sioux  Treaty  of  April  29-,  1868  (15 
Stat.  (335,  637),  or  to  expenditures  of  the  income 
of  the  trust  fund  set  apart  by  Act  March  2, 
1889,  c.  405,  §  17,  25  Stat.  888,  894,  895.  for 
the  use  of  the  Sioux  Nation,  in  jpart  considera- 
tion of  cessions  of  lands  to  the  United  States. — 
Reuben  Quick  Bear  v.  L^upp,  28  S.  Ct  690.  210 
U.  S.  50,  52  L.  Ed.  954. 

^=:»0.   Iiands. 

See  27  Cent.  Dig.  Indians.  9f  2,  17,  25-66;    1  Cent 
Dig.  Adv.  PoBS.  I  II. 


— —  Title   and    rights    to    Indian 
lands  in  general. 

See  27  Cent  Dig.  Indians,  SS  26.  29.  46. 

The  manner,  time,  and  conditions  of  ex- 
tinguishing the  Indian  right  of  occupancy  of 
lands  granted  by  the  United  States  are  exclusive- 
ly matters  of  consideration  of  the  government. — 
Huttz  v.  Northern  Pac.  R,  Co..  119  U.  S.  55,  7 
S.  Ct  100,  30  L.  Ed.  330,  affirming  judgment 
Northern  Pac.  R.  Co.  v.  Peronto,  3  Dak.  217, 
14  N*.  W.  103. 

An  Indian  claim  or  title  that  has  been  con- 
firmed by  congress  is  a  "just  and  unextinguish- 
ed'* one.  within  the  meaning  of  Private  Land 
Claim  Act,  §  13,  subd.  2,  providing  that  no 
claim  shall  be  allowed  that  shall  interfere  with 
or  overthrow  any  such  title. — United  States  v. 
De  la  Paz  Valdez  de  Conway,  20  S.  Ct  13,  175 
U.  S.  60,  44  L.  Ed.  72. 

A  release  by  the  Wichita  and  affiliated 
bands  of  Indians  of  all  claims  to  any  and  all 
lands  within  the  limits  of  the  United  States, 
except  those  allotted  to  them,  cannot  be  made 
a  condition  of  a  decree  for  compensation  on  ac- 
count of  surplus  lands  under  the  treaty  of  1891, 
under  the  act  of  congress  of  March  2,  1895  (2S 
Stat  876,  895-897,  c.  188),  which  autlioriies 
the  court  of  claims  to  determine  the  claim  of  the 
Choctaw  and  Chickasaw  Nations  to  an  interest 
in  such  lands  as  are  within  the  *  leased  di»- 
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trict,"  and  the  claim  of  the  Wichita  Indians  to 
be  compensated  in  money  for  their  possessory 
right  in  such  land.  Decree,  34  Ct.  CI.  17,  re- 
versed.—United  States  V.  Choctaw  Nation,  21  S. 
Ct.  149,  179  U.  S.  494,  45  L.  Ed.  291. 

Only  a  right  of  occupancy  for  lifei  with  the 
additional  privilege  secured  in  case  of  allotment, 
was  acquired  by  the  registered  Delaware  Indi- 
ans in  the  lands  which  the  Cherokees  agreed, 
in  their  contract  of  April  8,  1867,  with  the  Del- 
awares,  who  were  to  be  incorporated  into  the 
Cherokee  Nation,  to  sell  to  such  Delawares  "for 
their  occupancy,"  to  be  equal  in  the  aggregate 
to  160  acres  for  each  individual  registered  Dela- 
ware, with  a  guaranty  to  each  of  not  less  than 
160  acres,  with  improvements,  in  case  of  the  al- 
lotment of  the  Cherokee  lands  among  the  mem« 
bers  of  that  nation,  and  with  a  stipulation  that 
the  lands  sold  were  to  be 'held  on  the  same 
terms  as  the  Cherokee  citizens  held  their  lands, 
and  that  the  children  thereafter  born  of  such 
Delawares  should,  in  all  respects,  be  regarded 
as  native  Cherokees.  Decree  38  Ct.  CI.  234, 
modified. — Delaware  Indians  v.  Cherokee  Nation, 
24  S.  Ct.  342.  193  U.  S.  127,  48  L.  Ed.  646. 

White  persons  residing  in  the  Cherokee 
Nation  who  became  Cherokee  citizens  under  the 
Cherokee  laws  by  intermarriage  with  Cherokees 
by  blood  prior  to  November  1,  1875,  when  a 
Cherokee  law  became  effective  which  declared 
that  such  persons  by  intermarriage  acquired  no 
rights  of  soil  or  interest  in  the  vested  funds 
of  the  Nation,  are  equally  interested,  and  have 
per  capita  rights  with  Cherokee  Indians  by 
blood  in  the  lands  constituting  the  public  do- 
main of  the  Cherokee  Nation,  and  are  entitled 
to  be  enrolled  for  that  purpose.  Decree,  In  re 
Persons  Claiming  Rights  in  Cherokee  Nation 
(1905)  40  Ct.  CI.  411,  affirmed.— Red  Bird  v. 
United  States,  27  S.  Ct.  29.  203  U.  S.  76,  51  L. 
Ed.  96. 

The  lands  of  the  Pueblo  Indians  in  New 
Mexico,  though  held  in  communal  fee-simple 
ownership  by  the  Indians  of  each  pueblo,  are 
subject  to  the  legislation  of  Congress  and  the 
exercise  of  its  guardianship  over  Indians. — Unit- 
ed States  V.  Sandoval,  34  S.  Ct.  1,  231  U.  S. 
28,  58  L.  Ed.  107,  reversing  judgment  (D.  C.) 
198  F.  539. 

^=>11.  — ^  Cession  by  treaties. 

See  27  Cent  Dig.  Indians,  9  26. 

By  the  treaty  of  1820,  between  the  United 
States  and  the  Choctaws,  the  latter  ceded  a  por- 
tion of  their  lands  east  of  the  Mississippi  to  the 
former,  for  which  the  United  States  ceded  to 
them  a  tract  west  of  the  Mississippi,  the  ex- 
pressed object  of  the  treaty  being  to  promote 
the  civilization  of  the  Choctaws,  and  to  perpetu- 
ate them  as  a  nation  by  exchanging  for  a  small 
part  of  their  land  in  Mississippi  a  country  be- 
yond the  Missi^ippi ;  and  it  was  stipulated  that 
*'the  boundaries  hereby  established  between  the 
Choctaw  Indians  and  the  United  States,  on  this 
[east]  side  of  the  Mississippi  river,  shall  re- 
main without  alteration  until  the  period  at 
which  said  nation  shall  become  so  civilized 
and  enlightened  as  to  be  made  citizens  of  the 
United  States."  Afterwards  it  became  desira- 
ble to  obtain  the  remaining  lands  held  by  the 
Choctaws  east  of  the  Mississippi,  and,  great 
pressure  being  brought  to  bear  upon  them,  they 
consented  to  the  treaty  of  1830,  by  which  they 
ceded  their  remaining  lands  east  of  the  river, 
and  they  removed  west  of  the  river  to  the 
tract  before  ceded  to  them.  No  payment  was 
pretended  to  be  made  for  the  lands  thus  taken; 
and  the  only  money  pajrments  secured  by  the 
treaty,  over  and  above  the  necessary  expense 
of  moving  the  Indians,  providing  for  their  sub- 
sistence for  12  months  after  reaching  their  new 
homes,  and  paying  for  their  cattle  and  improve- 
ments, was  an  annuity  of  $20,000  for  20  years, 
and  certain  sums  to  be  expended  for  education. 


public  bnildingB,  and  furnishing  tools,  imple- 
ments, and  weapons,  in  addition  to  several  an- 
nuities secured  under  former  treaties.  By  the 
treaty  large  reservations  of  land  east  of  the 
river  were  made,  and  those  Indians  desiring  to 
remain  and  become  citizens  of  the  United  States 
were  promised  grants  in  fee  simple  after  a  cer- 
tain term  of  settlement  thereon.  The  United 
States  failed  to  fulfill  the  obligations  imposed 
upon  it  by  this  treaty  in  various  particulars, 
especially  as  to  the  lands  reserved;  and  as  to 
some  of  the  claims,  but  not  all,  arising  from  such 
violations,  it  made  a  settlement,  with  the  In- 
dians, in  making  which  advantage  was  taken  of 
their  necessities.  Held  that,  under  the  circum- 
stances, the  award  of  the  senate,  under  the 
treaty  of  1855  (giving  to  the  award  the  effect 
of  prima  facie  evidence  of  the  correctness  of  the 
claim  thereby  reduced  to  judgment),  by  which 
the  United  States  was  required  to  account  to  the 
Choctaws  for  all  the  pecuniary  benefits  de- 
rived from  the  lands  ceded  by  the  act  of  1830, 
was  a  fair,  just,  and  equitable  settlement,  and 
the  amounts  thereby  awarded  should  be  ad- 
judged due,  deducting  the  amount  of  a  payment 
made  on  account  of  said  award,  under  the  act 
of  March  2,  1861.— Choctaw  Nation  v.  United 
States,  119  U.  S.  1,  7  S.  Ct.  75,  30  L.  Ed.  306. 

They  should  also  be  compensated  for  land  ex- 
cluded from  the  tract  ceded  to  them  west  of  the 
Mississippi  by  a  mistake  in  surveying  and  fixing 
the  boundaries  of  such  tract. — Id. 

By  the  Cherokee  treaty  of  1828,  land  in  the 
Indian  Territory  was  granted  with  the  express 
purpose  of  securing  a  home  for  both  the  Eastern 
and  Western  Cherokees.  The  treaty  oi  1835, 
conveying  more  land,  declared  that  such  had 
been  the  purpose  of  those  of  1828  and  1833. 
The  patent  granted  December  31,  1838,  ran  to 
the  * 'Cherokee  Nation,"  and  the  Indian  office 
treated  the  grant  as  if  to  the  whole  nation  as 
a  unit.  In  1843  the  Western  Cherokees,  by 
memorial  to  congress,  claimed  that  they  had 
been  dispossessed  of  two-thirds  of  the  lands  thus 
granted  by  the  forcible  removal  and  settlement 
among  them  of  the  Eastern  Cherokees.  In  June, 
1846,  they  agreed  to  submit  the  question  to  com- 
missioners, who  decided  against  them.  In  Au- 
gust, 1846,  they  declared  that  they  did  not  ac- 
quiesce in  this  decision,  and  should  reassert 
their  exclusive  right  to  the  country,  "should  the 
treaty  now  proposed  fail  from  any  cause."  The 
treaty  did  not  fail,  but  was  duly  executed  on 
that  basis  August  6,  1846.  An  accounting  was 
had  thereunder,  and  payments  were  made  and 
receipted  for  "in  full  of  all  demands  under  the 
fourth  article  of  the  treaty,"  in  pursuance  of 
Act  Sept.  30,  1850  (9  Stat.  544,  556).  Held, 
that  the  question  of  the  ownership  of  the  lands 
was  thoroughly  set  at  rest  by  the  treaty  of  1846. 
—United  States  v.  "Old  Settlers,"  148  U.  S.  427, 
1*3  S.  Ct.  650,  37  L.  Ed.  509,  modifying  decree 
Western  Cherokee  Indians  v.  Same,  27  Ct.  CI.  1. 

The  treaty  of  September  26,  1833  (7  Stat. 
431),  between  the  United  States  and  the  united 
nation  of  the  Chippewa,  Ottawa,  and  Pottawat- 
omie Indians,  whereby  the  latter  ceded  lands 
on  Lake.  Michigan  in  consideration  of  an  equal 
area  west  of  the  Mississippi,  and  an  annuity  of 
$14,000  a  year  for  20  years,  provided  that  a  just 
proportion  of  such  annuity  money,  and  moneys 
due  under  former  treaties,  should  be  paid,  west 
of  the  Mississippi,  to  such  portion  of  the  nation 
as  should  have  removed  thither  within  three 
years,  and  after  that  time  the  whole  amount 
should  be  paid  at  the  reservation  west.  On  the 
following  day,  supplementary  articles  were  made 
between  the  United  States  and  the  chiefs  and 
headmen  of  the  said  nation,  ceding  certain 
other  lands  in  Michigan.  7  Stat.  442.  it  was 
agreed  that  these  Indians  should  be  considered 
parties  to  the  treaty  of  the  preceding  day,  and, 
further,  that  there  should  be  paid  by  the  Lnited 
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States  an  annuity  of  $2,000  a  year  for  20  years, 
in  addition  to  the  20-year  annuity  o£  $14,000  a 
year.  JSeld^  that  the  two  agreements  constitut- 
ed, practically,  one  treaty,  and  that  the  Indians 
who  -remained  east,  and  those  who  removed^  west, 
of  the  Mississippi,  were  entitled  to  share  in  the 
additional  annuity  of  $2,000  a  year,  in  the  ratio 
of  their  numbers.— Pam-to-pee  v.  United  States, 
148  U.  S.  691,  13  S.  Ct  742,  37  L.  Ed.  613,  af- 
firming Potawatamie  Indians  v.  Same,  27  Ot. 
CI.  403. 

June  16,  1820,  the  Chippewa  Indians  ceded 
certain  land  at  the  Sault  Ste.  Marie  to  the 
United  States;  a  perpetual  right  of  fishing  at 
the  falls,  and  also  a  place  of  encampment  upon 
the  tract  ceded,  being  reserved.  March  28, 
1836,  the  Ottawas  and  Chippewas  ceded  to  the 
United  States  certain  lands,  including  the  pre- 
vious cession,  the  treaty  {providing  that  the 
reservation  for  a  place  of  fishing  and  encamp- 
ment made  under  the  former  treaty  should  re- 
main unaffected  thereby.  In  1845  the  United 
States  surveyed  and  set  apart  to  the  Indians  a 
tract  as  an  Indian  reservation  under  the  treaty 
of  1820,  and  in  1855  the  Chippewas  relinquish- 
ed to  the  United  States  the  right  of  fishing  and 
encampment  secured  to  them  by  said  treaty. 
Held,  that  until  this  latter  date  the  Indian  res- 
ervation was  not  extinguished;  and  hence  it 
was  not  liable  to  entry  in  1859  under  the  pre- 
empttou  law  of  1841,  which  provided  that  no 
"Indian  reservations  to  which  the  title  has  been 
extinguished  by  the  United  States  at  any  time 
during  the  ogeration  of  this  act  ♦  ••  •  shall 
be  liable  to  entry  under"  said  act— Spalding  v. 
Chandler,  160  U.  S.  394,  16  S.  Ct  360.  40  L. 
Ed.  469. 

An  intention  of  the  Ohoctaw  and  Chicka- 
saw Nations  to  pass  to  the  United  States  by 
the  treaty  of  1866  an  absolute  title  to  the 
"leased  district,"  and  to  abrogate  the-  existing 
lease,  is  apparent  from  the  failure  to  accom- 
pany the  cession  of  the  lands  with  an^  dec- 
laration of  trtist  in  respect  to  them,  while  the 
money  to  be  paid  by  the  United  States  in  con- 
sideration of  the  cession  was  to  be  invested  and 
held  in  trust  for  certain  specified  objects.  De- 
cree 34  Ct.  CI.  17,  reversed.— United  States 
V.  Choctaw  Nation,  21  S.  Ct  149,  179  U.  S. 
494,  45  L.  Ed.  291. 

The  absolute  cession  to  the  United  States, 
apparently  made  bv  the  Choctaw  and  Chicka- 
saw Natians  in  the  treaty  of  1866.  of  the 
"leased  district"  then  held  by  the  United  States 
under  a  prior  treaty  for  the  permanent  settle- 
ment of  other  Indians,  will  not  be  deemed  to 
be  attended  with  a  trust  for  the  settlement  of 
Indians  because  of  a  statement  by  the  United 
States'  representatives  in  the  preliminary  ne- 
gotiations that  the  new  treaty  to  be  made  with 
the  Indian  tribes  must  provide  that  a  portion  of 
the  lands  hitherto  owned  and  occupied  by  them 
must  be  set  apart  for  the  friendly  tribes,  an'd 
must  exclude  white  settlers  from  the  territory. 
-Id. 

A  declaration  in  the  act  of  congress  of 
March  3,  1891  (26  Stat  989,  1025.  c.  543).  ap- 
propriating a  sum  to  the  Choctaw  and  Chicka- 
saw Nations  for  their  claims  to  l^jids  situated 
within  the  "leased  district,"  that  the  cession 
made  by  the  treaty  of  1866  was  attendee!  by  a 
trust,  is  not  sufficient  to  defeat  as  to  other 
lands  in  such  district  the  absolute,  uncondition- 
al cession  which  the  words  of  the  treaty  mani- 
festly imi^ort  in  view  of  the  subsequent  enact- 
ment reciting  that  the  government  was  not 
committed  to  the  payment  of  any  further  sum 
to  those  nations  for  any  alleged  interest  in  the 
remainder  of  the  leased  district  and  of  the 
proviso  in  the  act  authorizing  the  submission 
of  their  claim  to  the  courts,  that  it  should  not 
be  construed  as  an  admission  of  the  existence 
of  such  claim. — Id. 

The  United  States  retained  the  same  exclu- 
sive power  over  land  used  for  an  Indian  burving 
ground,    which    was    excepted    in    Wyandotte 


Treaty  Jan.  31,  1865  (10  Stat.  1159)  art  2, 
from  the  cession  of  the  lands  of  the  tribe  for 
subdivision  in  severalty  to  the  members,  that  it 
would  have  had  if  the  tribe  had  continued  in 
existence  after  that  treaty.— Conley  v.  Ballinger, 
30  S.  Ct  224.  216  U.  S.  84,  54  E.  Ed.  393, 

Tribal  rights  only  were  retained  by  the 
Wyandotte  Indians  in  and  over  their  cemetery, 
under  Wyandotte  Treaty  Jan.  31,  1855  (10  Stat 
1159)  art  2,  by  which  they  ceded  their  land  to 
the  United  States  for  subdivision  in  severalty  to 
the  members  of  the  tribe,  excepting  the  portion 
then  inclosed  and  used  as  a  public  burying 
ground,  which  was  permanently  to  be  reserved 
and  appropriated  for  that  purpose.— Id. 

An  individual  descendant  of  Wyandotte  In* 
dians  has  no  right,  as  against  the  United  States, 
to  the  continued  use  as  a  cemetery  of  the  parcel 
of  land  excepted  in  Wyandotte  Treaty  Jan.  31, 
1855  (10  Stat  1159)  art.  2,  ceding  the  lands  of 
the  tribe  to  the  United  States  for  subdivision  in 
severalty  to  the  members,  except  the  portion 
then  inclosed  and  used  as  a  public  buryine 
ground,  which  was  permanently  to  be  reserved 
and  appropriated  for  that  purpose.— Id. 

Existing  bona  fide  pre-emption  of  home- 
stead entries  in  the  Mille  Lac  Reservation  were 
embraced  by  the  proviso  for  perfecting  subsist- 
ing pre-emption  and  homestead  entries,  if  valid, 
contained  m  section  6,  Act  Jan.  14.  1889.  as- 
sented to  by  the  Chippewa  Indians  in  ldinn4- 
sota,  since  the  act  adjusted  the  then  exi^tin? 
controversy  as  to  the  rights  of  the  Mille  Lacs 
in  their  reservation  under  the  treaty  of  May  7. 
1864.— United  States  v.  Mille  Lac  Band  of 
CJhippewa  Indians.  33  S.  Ct.  811,  229  U.  S, 
498,  57  L.  Ed.  1299,  reiersing  judgment  Mille 
Lac  Band  of  Chippewas  v.  United  States,  47 
Ct  CI.  415. 

€=9 12.  ^—  Reserratlons  or  grants  to  In- 
dian nations  or  tribes. 

Bee  27  Cent  Dig.  Indians,  ff  27,  28. 

Where  a  treaty  contains  a  present  grant 
of  lands  to  an  Indian  tribe,  with  a  clause  an«» 
thorizing  the  government  to  forfeit  the  grant 
in  case  the  Indians  refused  to  remove  to  the 
land,  the  forfeiture  can  only  be  made  by  a 
legislative  or  judicial  act;  and  mere  executive 
action,  such  as  throwing  the  lands  open  to  set- 
tlement etc.,  is  insufficient  Judgment  30  Ct 
CI.  413,  reversed.— New  York  Indians  v.  Unit- 
ed States,  18  S.  Ct  531,  170  U.  S.  1,  42  L.  Ed. 
P27;  Td  .  18  S.  Ct  735.  170  U.  S.  614,  42  li. 
Ed.  1165. 

A  provision,  in  a  treaty  granting  lands  west 
of  the  Mississippi  to  Indians,  that  the  same 
should  be  forfeited  by  their  refusal  to  remove 
thereto  within  five  years  or  such  other  time  bb 
the  president  might  appoint,  did  not  become 
operative  by  the  mere  declaration  of  the  In- 
dians that  they  did  not  wish  to  remove,  when 
no  notice  to'  remove  at  a  fixed  time  was  given, 
and  no  formal  tender  made  by  the  goveAiment 
to  perform  its  obligation  to  remove  them.— Id. 

Recognition,  by  legislative  and  executive  ac- 
tion, of  the  right  of  Indians  to  lands  ceded  to 
them,  for  20  years  after  their  refusal  to  remove 
thereto,  held  sufficient  to  show  that  their  claim 
to  the  lands  was  not  abandoned.— Id. 

The  treaty  of  Buffalo  Creek  of  January  15, 
1838,  whereby  the  government  ceded  to  certain 
tribes  of  New  York  Indians  a  body  of  lands  in 
Ivansas  in  consideration  of  the  relinquishment 
of  their  title  to  certain  lands  in  Wisconsin,  and 
their  agreement  to  remove  to  the  Kansas  lands, 
constituted  a  grant  in  priesenti  of  soch  Kansas 
lands  to  the  Indians.— -Id. 

In  a  resolution  of  the  senate  amending  and 
provisionallv  ratifying  an  Indian  treaty  where- 
bv  certain  lands  were  f^ranted  to  them  by  the 
United  .  States,  a  proviso  directing  the  presi- 
dent to  retain  a  proportional  amount  of  land 
in  case  any  of  the  Indians  refuse  to  remove 
thereto  held  not  to  have  become  a  part  of  the 
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treaty,  it  appearing  that  it  was  not  included  in 
the  published  copy  or  in  the  president's  procla- 
matu)n  promulgating  the  treaty,  and  there  behig 
no  evidence  of  the  assent  of  the  president  or  the 
Indians  thereto.  Judgment  30  Ct.  CI.  413,  re- 
versed.— Id. 

Under  a  treaty  with  Indians,  a  grant  was 
made  to  them  of  certain  land,  on  the  basis  of 
320  acres  "for  each  soul  of  said  Indians,  as 
their  numbers  are  at  present  computed."  Heldt 
that  the  grant  was  not  of  320  acres  for  each 
soul,  but  of  a  tract  en  bloc,  and  a  present  title 
passed  to  the  Indians,  and  the  United  States 
are  thereafter  in  no  position  to  show  that  the 
government  erred  in  its  computation  of  the 
souls,  or  that  certain  tribes  named  in  the  treaty 
did  not  assent  to  it.— United  States  v.  New  York 
Indians,  19  S.  Ct.  487,  173  U.  S.  464,  43  L.  Ed. 
769. 

An  Indian  tribe,  by  accepting  without  ob- 
jection a  congressional  grant  whose  boundaries 
are  identical  with  those  mentioned  in  the  treaty 
in  pursuance  of  which  the  grant  was  made,  and 
conform  to  the  lines  ciescribed  in  an  earlier 
treaty  so  far  as  they  are  contained  within  thr 
limits  of  the  United  States,  is  estopped  to  claim 
under  the  earlier  treaty  any  lands  not  within 
uuch  limits.  Decree  34  Ct.  CI.  17,  reversed.— 
United  States  v.  Choctaw  Nation,  21  S.  Ct. 
149.  179  U.  S.  494,  45  L.  Ed.  291. 

The  Cherokee  Nation  was  not  so  vested, 
by  the  treaty  of  1835  (7  Stat  478),  and  the 
patent  bailed  thereon,  with  the  sole  control 
over  the  lands  thus  ceded  to  it  as  to  preclude 
congress,  under  its  plenary  power  of  control 
over  the  Jndian  tribes  in  the  Indian  Territory, 
from  enaisting  those  provisions  of  Act  June 
28,  1898^  (30  Stat.  495,  c  517),  which  authorize 
the  secretary  of  the  interior  to  prescribe  regu- 
lations for  the  leasing  of  minerals  in  its  tribal 
lands  for  the  purpose  of  making  them  produc- 
tive and  of  securing  therefrom  an  income  for 
tho  benefit  of  the  tribe.— Cherokee  Nation  v. 
Hitchcock,  23  S.  Ct.  115.  187  U.  S.  294,  47  L. 
Ed.  183. 

A  title  in  fee  may  pass  under  a  treaty  with 
the  Indians  without  the  aid  of  an  act  of  Con- 
gress, and  without  any  patent  from  the  United 
States.  Judgment  (1904)  99  N.  W.  14,  136 
Mich.  288,  affirmed.— Francis  v.  Francis,  27  S. 
Ct.  129,  203  U.  S.  233,  51  L.  Ed.  165. 

A  reservation  of  the  waters  of  Milk  river 
for  irrigation  purposes  in  favor  of  the  Indians 
on  the  Fort  Belknap  reservation  will  be  im- 
plied from  the  agreement  of  May  1,  1888  (25 
Stat.  113,  c.  213),  by  which  the  Indians,  having 
the  right  to  occupy  and  use  a  large  tract  of 
arid  lands,  ceded  to  the  United  States  all 
those  lands  except  a  small  tract  set  apart  as 
such  reservation.  Decree  (1906)  148  F.  684, 
78  C.  C.  A.  546,  affirmed.— Winters  v.  United 
States,  28  S.  Ct.  207,  207  U.  S.  564,  52  L.  Ed. 
840. 

The  reservation  of  the  waters  of  Milk 
river  for  irrigation  purposes,  implied  in  favor 
of  the  Indians  on  the  Fort  Belknap  reserva- 
tion from  the  agreement  of  May  1,  1888  (25 
Stat.  113,  c.  213),  in  whrch  the  Indians  ceded 
to  the  United  States  all  their  lands  except  a 
small  tract  set  apart  as  such  reservation,  was 
not  repealed  by  the  admission  of  Montana  into 
the  Union  by  Act  Feb.  22,  1889,  c.  180,  25  Stat. 
676,  on  an  equal  footing  with  the  original 
states.— Id. 

No  trust  in  favor  of  the  then  existing  mem- 
bers of  the  tribe  and  their  descendants  was 
created  by  letters  patent  which,  following  the 
language  of  the  Choctaw  treaty  Sept.  27.  1830 
(7  Stat.  333)  art.  2,  under  the  authority  of 
which  the  patent  was  made,  granted  to  the 
Choctaw  Nation  a  tract  of  land  "in  fee  simple, 
to  them  and  their  descendants,  to  inure  to 
them  while  they  shall  exist  as  a  nation  and 


live  on  it,"  bnt  snch  grant  was  one  to  the  Na- 
tion only,  limited  in  point  of  time  to  the  cor- 
porate existence  of  the  nation. — Fleming  v.  Mc- 
Curtain,  30  S.  Ct  16,  215  U.  S.  36,  54  L.  Ed. 

88. 

The  creation  by  President  Grant  of  the 
Hfupa  Valley  Indian  reservation  by  executive 
order  July  23,  1876,  did  not  exhaust  the  au- 
thoritv  conferred  on  the  executive  by  Act  April 
8,  1864  (13  Stat  39.  c.  48,  §  2),  to  establish 
Indian  reservations  in  California,  but  authoriz- 
ed the  order  of  President  Harrison  of  October 
16,  1891,  extending  the  boundaries  of  such  reser- 
vation.—Donnelly  V.  United  States,  33  S.  Ct 
449.  228  U.  S.  243,  57  L.  Ed.  820,  Ann.  Cas. 
1913E,  710.  rehearing  denied  33  S.  Ct.  1024, 
228  U.  S.  708,  57  L.  Ed.  1035. 

The  bed  of  the  Klamath  river,  if  owned  by 
the  United  States,  was  included  in  the  extension 
of  the  Hoopa  Valley  Indian  reservation,  estab- 
lished by  executive  order,  as  embracing  a  tract 
one  mile  in  width  on  each  side  of  the  Klamath 
river,  and  extending  from  the  present  limits  of 
the  Hoopa  Valley  Indian  reservation  to  the 
Pacific  Ocean. — Id. 

The  creation  of  a  school  district  by  Cali- 
fornia including  public  land  other  than  school 
sections  or  lieu  lands  granted  to  the  state  by 
Act  March  3,  18.53,  §  6,  and  Act  July  23,  1866, 
§  '6,  could  not  impair  the  title  of  the  United 
States  to  those  lands,  or  limit  its  authority  over 
them  when  set  apart  for  an  Indian  reservation. 
—Id. 

Lands  allotted  in  severalty  to  individuals 
under  Act  July  1,  1892,  were  excepted  from  that 
part  of  the  Colville  Indian  Reservation  which 
was  restored  to  the  public  domain  by  that  act 
and  which  was  thrown  open  to  settlement  by 
the  President's  proclamation,  April  10,  1900, 
which  excepted  such  tracts  as  had  been  or  might 
be  allotted  to,  or  reserved  for,  the  Indians  under 
the  governing  statutes.— United  States  v.  Peli- 
can. 34  S.  Ct  396.  232  U.  S.  442,  58  L.  Ed.  676. 

^=9l3.  ^—  Allotment  or  partition* 

See  27  Cent  Dig.   Indians,   (  30. 

Actual  residence  on  the  Umatilla  Indian 
reservation  at  the  time  of  the  passage  of  Al- 
lotment Act  March  3,  1885,  c.  319  (23  Stat. 
340),  cannot  be  deemed  essential  to  give  the 
right  of  allotment  to  a  member  of  one  of  the 
confederated^  Indian  trioes  mentioned  in  the 
act  as  residing  on  the  reservation,  where  such 
condition  would  exclude  from  the  bene^ts  of 
the  act  a  majority  of  the  members  of  the  dif- 
ferent tribes.  Judgment  119  F.  114,  55  C.  C. 
A.  216,  affirmed.— Ily-yu-tse-mil-kin  v.  Smith. 
24  S.  Ct.  676,  194  U.  S.  401.  48  U  Ed.  1039. 

The  right  of  a  member  of  one  of  the  con- 
federated Indian  tribes  residing  on  the  Uma- 
tilla reservation  to  insist  upon  her  original  se- 
lection, made  under  Allotment  Act  March  3. 
1885,  c.  319  (23  Stat  340).  as  against  a  subse- 
quent allottee,  where  the  Land  Department  has 
corrected  its  mistake  of  law  which  denied  her 
right  to  allotment  because  of  her  absence  from 
the  reservation  when  the  census  was  taken,  is 
not  lost  by  her  selection  of  other  land  after  the 
department  had  reconsidered  her  case,  when 
such  selection  was  made  after  advising  with 
the  Indian  agent,  and  upon  his  statement  that 
it  would  not  affect  her  claim  for  the  land  she 
had  previously  selected,  and  from  which  she 
had  been  ordered  by  the  officers  of  the  govern- 
ment.— Id. 

The  courts  cannot  interfere  with  the  allot- 
ment and  patenting  by  the  I^nd  Department 
of  swamp  lands  within  the  limits  of  an  Indian 
reservation,  while  the*  legal  title  is  still  in  the 
federal  government— State  of  Oregon  v.  Hitch- 
cook,  26  S.  Ct.  568,  202  U.  S.  60,  50  D.  Ed. 
935. 


This  Dij^est  is  compiled  on  the  Key-Number  System.    For  explanation,  see  page  iii, 
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White  persons  who  intermarried  with  Cher- 
okees  after  November  1,  1875,  when  a  Cheroltee 
law  became  effective  which  declared  that  such 
persons  by  intermarriage  acquired  no  right  of 
soil  or  interest  in  the  vested  funds  of  the  Cher- 
okee Nation,  are  not  entitled  to  share  in  the 
allotment  of  the  lands  or  in  the  distribution  of 
any  of  the  funds  belonging  to  such  Nation,  and 
are  not  entitled  to  be  enrolled  for  that  purpose. 
Decree,  In  re  Persons  Claiming  Rights  in  Cher- 
okee Nation  (1905)  40  Ct.  CI.  411,  affirmed.— 
Red  Bird  v.  United  States,  27  S.  Ct.  29» 
203  U.  S.  76,  61  L.  Ed,  96. 

The  ratification  by  the  Cherokee  Nation  of 
Act  Cong.  July  1,  1902,  c.  1375,  32  Stat.  716, 
which  in  section  26  declares  that  no  white  per- 
son intermarried  since  December  16,  1895,  shall 
be  entitled  to  enrollment  or  to  participate  in  the 
distribution  of  the  tribal  property  of  the  Cher- 
okee Nation,  does  not  amount  to  a  concession 
of  property  rights  by  the  Indians  to  all  who  in- 
termarried prior  to  that  date.— Id. 

White  persons  who  intermarried  with  Cher- 
.  okees  by  blood,  and,  after  the  death  of  the 
Cherokee  wife  or  husband, ,  intermarried  with 
persons  not  of  Cherokee  blood,  and  white  men 
who,  having  married  Cherokee  women,  aban- 
doned them,  have  no  part  or  share  in  the  Cher- 
okee property,  and  are  not  entitled  to  share 
in  the  allotments  of  the  14nds  or  in  the  distribu- 
tion of  any  of  the  funds  belonging  to  the  Cher- 
okee Nation,  or  to  be  enrolled  for  that  pur- 
pose, although  the  proceedings  in  the  nature  of 
office  found  authorized  by  the  Cherokee  laws 
have  not  been  instituted  to  deprive  them  of 
the  rights  and  privileges  acquired  by  intermar- 
riage.—Id. 

White  persons  who  have  intermarried  with 
Delaware  or  Shawnee  citizens  of  the  Cherokee 
Nation,  not  thereby  becoming  citizens  them- 
selves under  the  Cherokee  laws,  have  no  part  or 
share  in  the  Cherokee  property,  and  are  not 
entitled  to  participate  in  the  allotment  of  the 
lands  or  in  the  distribution  of  the  funds  be- 
longing to  such  Nation,  and  are  not  entitled 
to  be  enrolled  for  that  purpose.— Id. 

The  fact  that  the  legal  title  to  allottable 
Indian  lands  is  still  in  the  government  does  not 
defeat  the  jurisdiction  of  a  court  over  a  suit 
to  compel  the  Secretary  of  the  Interior  to  un- 
do, as  wholly  unwarranted  and  unauthorized  by 
law,  his  action  in  summarily  erasing  from  the 
approved  rolls  of  citizenship  in  the  Choctaw  and 
Chickasaw  Nations  the  name  of  one  who  has  re- 
ceived an  allotment  certificate  and  is  in  posses- 
sion of  the  land.  Judgment  (1907)  30  App.  D. 
C.  177,  affirmed.— Garfield  v.  United  States  ex 
rel,  Goldsby,  29  S.  Ct.  62,  211  U.  S.  249,  53  L. 
Ed.  168;  Garfield  v.  United  States  ex  rel.  Al- 
lison. 29  S.  Ct  67,  211  U.  S.  264.  63  L.  Ed. 
176. 

The  Secretary  of  the  Interior  is  without  au- 
thority to  erase  from  the  approved  rolls  of 
citizenship  in  the  Choctaw  and  Chickasaw  Na- 
tions, without  notice  or  hearing,  the  name  of 
one  who  has  received  an  allotment  certificate 
and  is  in  possession  of  the  land.— Id. 

Where  an  enrolled  member  of  the  Choctaw 
Nation,  entitled  to  share  in  the  allotment  of 
tribal  lands,  selected  as  her  allotment  a  40- 
acre  lot  on  which  were  her  buildings  and  im- 
provements, and  received  a  certificate  of  allot- 
ment from  the  tribal  commission,  after  the  expi- 
ration of  the  time  prescribed  for  contest,  no 
contest  having  been  made,  and  afterwards  re- 
ceived a  patent  therefor  from  the  chief  author- 
ities of  the  Choctaw  and  Chickasaw  Nations, 
her  right  to  a  patent  became  vested,  and  the 
Secretary  of  the  Interior  could  not  thereafter, 
as  he  attempted  to  do,  segregate  the  land  for 
townsite  purposes,  as  having  been  under  urban 
occupancy,  and  cancel  her  allotment,  with  leave 
to  select  other  lands  in  lieu  thereof.  Judgment 
Garfield  v.  United  States  (1907)  30  App.  D.  C. 
165,   affirmed.— Ballinger   ▼.   United    States   ex 


rel.  Frost,  30  S.  Ot  838,  216  U.  S.  240,  54  U 
Ed.  464. 

The  corrective  power  of  the  Secretary  of 
the  Interior  over  Indian  allotments  under  Act 
March  3,  1905.  c.  1479,  33  Stat  1060.  and  Act 
April  26,  1906,  c.  1876.  fi  3,  34  Stat  138,  in- 
dude  the  right  to  strike  from  the  approved  roll 
of  citizens  of  the  five  civilized  tribes  names  of 
Cherokee  freedmen  allottees  whose  ancestors 
have  not  returned  to  the  nation  within  the  time 
designated  by  a  treaty  stipulation  notwithstand- 
ing Act  July  1,  1902,  c.  1376,  |  29,  32  SUt 
720.— (1912)  United  Sutes  ex  reL  Lowe  v.  Fish- 
er, 32  S.  Ct  196,  223  U.  S.  95,  56  L.  Ed.  364, 
affirming  judgment  (1910)  Same  v.  Ballinger,  35 
App.  D.  C.  524. 

Nothing.contained  in  Allotment  Act  Feb.  8, 
1887,  c.  119,  24  Stat  388,  nor  Amendatory  Act 
Feb.  28.  1891,  c.  383.  26  Stat  794,  which  would 
forbid  the  allotment  of  pine  lands,  was  import- 
ed into  Steenerson  Act  April  28.  1904,  c.  1786, 
33  Stat  539.  providing  for  allotment  to  the 
Chippewa  Indians  residing  on  the  White  Earth 
Reservation.— (1912)  Fairbanks  v.  United  States, 

32  S.  Ct  292,  223  U.  S.  215.  56  L.  Ed.  409. 
affirming  decree  (1909)  United  States  v.  Fair- 
banks, 171  F.  337,  96  C.  C.  A.  229. 

An  Indian  need  not  have  been  on  the  res- 
ervation at  the  instant  when  Act  Feb.  28,  1891, 
c.  383,  26  Stat  794,  amending  General  Allot- 
ment Act  Feb.  8,  1887,  c  119,  24  Stat  388, 
was  passed,  in  order  to  avail  himself  of  the  pro- 
visions of  the  later  act  giving  to  each  Indian 
located  thereon  one-eighth  section  of  land.— Id. 

Steenerson  Act  April  28,  1904,  c  1786,  33 
Stat  639,  providing  for  allotment  of  lands  to 
Chippewa  Indians  on  White  Earth  Reservation, 
held  to  modify  prior  acts  of  February  8.  1887, 
c.  119,  24  Stat  388,  January  14,  1889.  c.  24, 

25  Stat  642,  and  February  28,  1891,  c.  383, 

26  Stat.  794.— Id. 

Cancellation  of  Indian  allotments  by  Sec- 
retary of  Interior  after  changes  in  decisions  of 
the  department  held  not  ordered  without  notice 
and  opportunity  to  be  heard. — Id. 

The  requirement  of  paragraph  12  of  the 
supplement  of  July  1,  1902,  with  the  Choctaws 
and  Chickasaws  as  to  designation  of  homestead 
by  allottee,  does  not  extend  to  a  case  where  a 
person  died  after  ratification  of  the  agreement 
and  before  receiving  the  allotment  where  the 
act  provided  by  paragraph  22  for  allotment  in 
the  name  of  the  deceased.— Mullen  v.  United 
States,  32  S.  Ct  494,  224  U.  S.  448,  66  L.  Ed. 
834. 

Children  bom  to  enrolled  members  of  the 
Cherokee  tribe  after  September  1,  1902,  though 
expressly  excluded  by  Act  July  1,  1902.  from 
participation  in  the  distribution  of  the  tribal 
property,  were,  if  living  on  March  4.  1906,  em- 
braced by  provision  oi  Act  April  26.  1906,  $ 
2.  as  amended  by  Act  June  21,  1906,  for  the 
enrollment  of  children  who  were  minors  living 
March  4,  1900.— (1912)  Gritts  v.  Fisher.  32  S. 
Ct  580,  224  U.  S.  640,  56  L.  Ed.  928,  affirming 
decree  (1911)  37  App.  D.  C.  473. 

Legal  title  to  land  in  the  Columbia  reserva- 
tion allotted  to  Indians  in  severalty  under  the 
so-called  Moses  agreement  of  July  7,  1883,  and 
the  confirmatory  act  July  4^  1884,  did  not  vest 
in  the  allottees,  but  remained  in  the  United 
States  until  after  patent— Starr  v.  Long  Jim, 

33  S.  Ct  358,  227  U.  S.  613.  57  L.  Ed.  670, 
affirming  judgment  109  P.  810.  69  Wash.  190. 

Whether  the  contestants  in  a  Cherokee 
allotment  contest  had  improved  the  lands  so  as 
to  give  them  a  preferential  right  of  selection 
under  Act  July  1,  1902,  §  11.  is  a  question  of 
mixed  law  and  fact  on  which  the  decision  of  the 
Secretary  of  the  Interior  is  conclusive  in  the 
absence  of  fraud  or  mistake.— Ross  v.  Day,  34 
S.  Ct  233,  232  U.  S.  110,  58  L.  Ed.  528,  af- 
firming judgment  Same  ▼•  Wright,  116  P.  949. 
29  Okl.  186. 
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The  guardianship  of  the  federal  government 
over  an  Indian  does  not  cease  when  allotment 
is  made  and  the  allottee  becomes  a  citizen. — 
Bowling  V.  United  States,  34  S.  Gt.  659,  233 
U.  S.  528,  58  L.  Ed.  1080,  affirming  decree  101 
P.  19.  Ill  C.  C.  A.  561. 

Creek  allotments  made  by  the  Dawes  Com- 
mission after  passage  of  Curtis  Act  June  28, 
1898,  and  before  Original  Creek  Agreement 
adopted  March  1,  1901,  were  made  under  the 
Curtis  Act,  though  the  conditions  precedent 
imposed  by  that  act  had  not  then  been  perform- 
ed.—Woodward  V.  De  Graffenried,  35  S.  Ct  764, 
238  U.  S.  284,  59  L.  Ed.  1310,  affirming  judg- 
ment 131  P.  162,  36  OkL  81. 

Selectaons  by  living  lEndians  only  were 
contemplated  by  General  Indian  Allotment  Act, 
which,  after  providing  for  allotments,  provided 
that,  if  any  one  entitled  to  an  allotment  failed  to 
select  within  four  years,  the  Secretary  of  the 
*  Interior  could  direct  a  selection  by  an  agent, 
and  by  agents  for  orphan  children. — La  Roque 
V.  United  States,  36  S.  Ct  22,  239  U.  S.  62, 
60  tr.  Ed.  147,  affirming  decree  United  States  v. 
La  Roque,  198  F.  645,  117  C.  O.  A.  349. 

The  six-year  limitation  prescribed  by  Act 
March  8,  1891,  §  8,  for  suits  by  the  United 
States  to  annul  patents,  does  not  govern  suit 
on  so-called  trust  patent  for  allotment  in  an 
Indian  reservation  as  made  in  contravention  of 
Nelson  Act. — Id. 

Jurisdiction  of  federal  court  to  entertain  a 
suit  by  the  United  States  to  cancel  a  so-called 
trust  patent  for  allotment  in  an  Indian  reser- 
vation as  in  contravention  of  Nelson  Act  is 
not  affected  by  Act  April  23,  1904,  defining 
authority  of  Secretary  of  Interior  to  cancel 
trust  patents  for  Indian  allotments. — Id. 

No  intention  to  dissolve  tribal  relations  and 
terminate  national  guardianship  on  making  of 
allotments  and  issuing  of  trusts  patents  without 
waiting  for  expiration  of  trust  period  is  shown 
by  Indian  Allotment  Act,  §S  5,  6.— United  States 
V.  Nice,  36  S.  Ct.  696,  241  U.  S.  591,  60  L.  Ed. 
1192. 


— *  Clrai&ta  and  patent*  to  indl- 
▼Idnal  Indiana. 

See  tl  Cent.   Dig.   Indians,  88  2,   81-86,  46. 

A  good  title  to  parts  of  the  lands  of  an  In- 
dian 'tribe  may  be  granted  to  individuals  by 
a  treaty  between  the  United  States  and  the 
tribe,  without  any  act  of  congress  or  any  pat- 
ent from  the  executive  authority  of  the  United 
States,  if  such  is  the  intention  of  the  treaty. — 
Jones  V.  Meehan,  20  S.  Ct.  1,  175  U.  S.  1,  44 
L.  Ed.  49. 

A  reservation,  to  a  chief  or  other  member 
of  a  tribe  of  Indians,  of  a  specified  number  of 
sections  of  land,  whether  already  identified  or 
to  be  surveyed  and  located  in  the  future^  when 
made  by  the  United  States  in  a  treaty  with  the 
tribe,  and  as  part  of  the  consideration  for  a 
cession  by  the  tribe  of  a  tract  of  country  to  the 
United  States,  converts  the  reserved  sections 
into  individual  property,  and,  if  unaccompanied 
by  words  limiting  its  effect,  is  equivalent  to  a 
present  grant  of  a  complete  title  in  fee  simple, 
which  is  alienable  at  the  pleasure  of  the  gran- 
tee, unless  the  United  States,  by  provision  of 
the  treaty  or  of  an  act  of  congress,  has  express- 
ly or  impliedly  prohibited  or  restricted  its  alien- 
ation.— Id. 

A  reservation  of  lands  "set  apart**  by  ar- 
ticle 9  of  the  treaty  of  October  2,  1863,  be- 
tween the  United  States  and  the  Chippewa  In- 
dians, made  "upon  the  urgent  request  of  the 
Indians,*'  for  their  chief,  constituted  a  present 
grant  to  the  chief  of  an  alienable  title  in  fee, 
subject  only  to  the  selection  of  the  land  in  due 
form,  and  to  the  definition  of  its  boundaries  by 
survey  and  patent. — Id. 


No  direct  connection  with  the  land  or  claim 
for  personal  use  by  one  to  whom  Sioux  half- 
breed  scrip  has  been  issued,  under  the  act  of 
July  17,  1854,  is  essential  to  the  validity  of 
a  location  of  such  scrip  under  the  prorisions 
of  the  act  authorizing  such  location  upon  "any 
unsurveyed  land  •  •  •  upon  which  they 
(the  half-breeds)  have  respectively  made  improve- 
ments."—Midway  Co.  V.  Eaton,  22  S.  Ct.  261, 
183  U.  S.  602,  46  L.  Ed.  347,  affirming  judgment 
82  N.  W.  861,  79  Minn.  442;  Id.,  22  S.  Ct. 
268,  183  U.  S.  619,  46  L.  Ed.  357,  affirming 
judgment  82  N.  W.  1118,  79  Minn.  442. 

Improvements  caused  to  be  erected  upon 
unsurveyed  land  by  an  attorney  in  fact  of  a 
Sioux  half-breed,  to  locate  scrip  issued  under 
the  act  of  July  17,  1854,  are  made  by  the  half- 
breed,  within  the  meaning  of  the  provision  .of 
that  act  that  such  scrip  may  be  located  upon 
any  "unsurveyed  lands  •  •  •  upon  which 
they  (the  half-breeds)  have  respectively  made 
improvements.** — Id. 

The  erection  of  a  house  14  by  16  feet  in 
size,  upon  unsurveyed  lands,  is  a  sufficient  im- 
provement to  satisfy  the  provision  of  the  act 
of  July  17,  1854,  for  the  location  of  Sioux  half- 
breed  scrip  issued  under  that  act,  upon  any 
"unsurveyed  lands  ♦  •  ♦  upon  which  they 
(the  half-breeds)  have  respectively  made  im- 
provements."— Id. 

Act  June  25,  1910,  §  32,  relating  to  deeds 
to  tribal  lands  in  the  Five  Civilized  Tribes, 
makes  the  patented  land  part  of  the  estate  of 
the  nominal  patentee,  and  gives  a  title  to  the 
heir  or  other  party  named  in  the  act  as  pur- 
chaser.—Ferryman  V.  Woodward,  35  S.  Ct  830, 
238  U.  S.  148,  59  L.  Ed.  1242,  affirming  de- 
cree 133  P.  244,  37  OkL  792. 

Indian  who  had  made  a  homestead  entry 
under  Act  March  3,  1875,  and  had  substantially 
performed  the  conditions  entitling  him  to  a 
patent,  except  the  making  of  final  proof,  at 
passage  of  Act  July  4,  1884,  is  not  affected 
by  provisions  of  the  latter  *act  that  patents 
issued  thereunder  should  contain  a  25  years* 
limitation  on  alienation.— United  States  v.  Hem- 
mer,  36  S.  Ct  659,  241  U.  S.  379,  60  L.  Ed. 
1055,  affirming  decree  Hemmer  v.  United 
States,  204  F.  896,  123  C.  C.  A.  194. 

^=:»15.  ...  Alienation  in  general. 

See  27  Cent.  Diff.  Indians,  8S  17.  29,  34,  37-44. 

A  deed  appearing,  from  its  terms,  to  be 
granted  in  breach  of  the  restriction  in  a  gov- 
emdient  patent  to  an  Ottawa  Indian  that  the 
grantee  shall  not  alienate  or  incumber  the  land 
until  he  shall  become  a  citizen  of  the  United 
States  is  void,  and  is  rightly  rejected,  when 
offered  in  evidence  in  an  action  of  ejectment. 
— Libby  v.  Clark,  118  U.  S.  250,  6  S.  Ct.  1045, 
30  L.  Ed.  133. 

By  the  treaty  of  Prairie  du  Chien,  July  29, 
1829,  land  was  granted  to  certain  Indians,  with 
the  proviso  that  the  land  should  never  be  leas- 
ed or  conveyed  by  the  grantees  or  their  heirs 
to  any  persons  whatever  without  the  permis- 
sion of  the  president  of  the  United  States. 
Held,  that  this  provision  did  not  cease  to  oper- 
ate when  a  patent  was  delivered  to  the  Indian, 
but  continued  in  force  as  long  as  the  lands  were 
owned  by  him  or  his  heirs.— Pickering  v. 
Lomax,  146  U.  S.  310,  12  S.  Ct  860,  36  L. 
Ed.  716,  reversing  judgment  120  lU.  289,  11 
N.  E.  175. 

The  purpose  of  the  proviso  was  not  to  pre* 
vent  the  alienation  of  the  land  but  to  protect 
the  Indian  from  an  improvident  disposition 
thereof;  and  it  will  be  presumed  that  the 
president,  before  affixing  his  approval,  satisfied 
himself  that  no  fraud  or  imposition  had  been 
practiced  on  the  Indian.— Id. 
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Act  Conjr.  July  25,  1868,  confirming  to  per- 
sons holding  by  deed  from  the  patentees  the 
title  of  certain  lands  in  the  city  of  Omaha, 
which  were  located  under  scrip  issued  to  In- 
dians or  half-breeds,  conferred  no  right  as 
against  third  persons  having  a  legal  or  equi- 
table title  thereto.—Felix  v.  Patrick,  145  U.  S. 
317,  12  S.  Ct.  862,  36  L.  Ed.  719,  affirming 
decree  (C.  0.)  36  F.  457. 

One  who  comes  into  possession  of  inalien- 
able, unlocated  land  scrip  issued  to  an  Indian, 
together  with  a  power  of  attorney  from  him, 
wherein  the  name  of  the  attorney,  the  descrip- 
tion of  the  land,  and  the  number  of  the  scrip 
are  left  blank,  and  of  a  quitclaim  deed  wherein 
the  grantee  and  the  description  are  blank,  is  not 
a  person  "holding  by  deed  from  the  patentees," 
within  the  meaning  of  Act  Gong.  July  25,  186S, 
confirming  to  persons  holding  by  deed  from  the 
patentees  the  title  of  certain  lands  in  Omaha, 
which  were  located  under  such  scrip,  confirm- 
ing land  titles,  since  the  quitclaim  deed,  being 
in  blank,  was  incapable  of  conveying  any  par- 
ticular land.— Id. 

One  who  comes  into  possession  of  inalien- 
able, unlocated  land  scrip  issued  to  an  Indian, 
together  with  a  power  of  attorney  from  him, 
wherein  the  name  of  the  attorney,  the  descrip- 
tion of  the  land,  and  the  number  of  the  scrip 
are  left  blank,  and  of  a  quitclaim  deed  where- 
in the  grantee  and  the  description  are  blank, 
is  chargeable  with  notice  that  these  instruments 
were  designed  as  a  means  of  evading  the  law 
against  the  alienation  of  the  scrip;  and  if  he 
locates  the  scrip  in  the  name  of  such  Indian, 
and  then  fills  out  the  blanks  and  causes  a  deed 
to  be  made  to  himself,  he  holds  the  lands  as 
trustee  for  the  Indian. — Id. 

It  appearing  that  the  blank  deed  and  power 
of  attorney  were  originally  procured  from  the 
Indian  by  fraud,  the  person  filling  them  out 
cannot  be  considered  as  his  agent  in  so  doing, 
since,  if  there  was  no  intent  to  deliver  the 
deed,  it  would  have  been  ineffectual,  even  if 
complete  in  all  respects.— Id. 

Act  March  3,  1875,  §  15,  allows  Indians 
born  in  the  United  States,  and  abandoning  their 
tribal  relations,  to  have  the  benefit  of  the 
homestead  act,  provided  that  the  title  to  lands 
acquired  by  any  Indian  shall  be  and  remain  in- 
alienable for  five  years  from  the  date  of  the 
patent.  Held^  that  the  computation  of  time 
should  include  the  day  of  the  issue  of  the  pat- 
ent—Taylor V.  Brown,  147  U.  S.  640,  13  S.  Ct. 
549,  37  L.  Ed.  313,  affirming  decree  5  Dak. 
335,  40  N.  W.  525. 

Act  March  3,  1875,  §  15,  allows  Indians 
born  in  the  United  States,  and  abandoning  their 
tribal  relations,  to  have  the  benefit  of  the  home- 
stead act,  provided  that  the  title  to  lands  ac- 
quired by  any  Indian  shall  be  and  remain  in- 
alienable for  five  years  from  the  date  of  the 
patent.  Held,  that  the  limitation  on  the  In- 
dian's power  of  alienation  is  valid. — Id. 

The  treaty  of  August  8,  1831,  with  the 
Ohio  Shawnees,  by  article  7  obliged  the  Unit- 
ed States  to  expose  the  lands  ceded  "to  pub- 
lic sale  to  the  highest  bidder,  in  the  manner 
of  selling  the  public  lands."  A  part  of  the 
lands  was  so  sold  at  a  price  above  $2  an  acre. 
The  rest  was  sold  at  private  sale  at  $1.25. 
Hi'ld,  that  though  the  government  failed  in  its 
trust  by  selling  at  private  sale,  yet  in  view  of 
Act  April  24,  1820,  then  in  force,  which  re- 
quired the  public  lands  to  be  offered  for  sale 
at  $1.25,  and  made  those  remaining  unsold  sub- 
ject to  private  sale  at  that  price,  and  on  the 
assumption  that  the  government  acted  as  it 
deemed  best  for  the  tribe,  the  proof  was  against 
any  claim  for  actual  damages.— Ignited  States 
V.  Blaokfeather,  155  U.  S.  ISO,  15  S.  Ct.  64, 
39  L.  Ed.  114. 


Under  the  treaty  of  September  30,  1854, 
with  the  Chippewa  Indians  of  Lake  Superior, 
as  construed  in  connection  with  the  act  of  De- 
cember 19,  1854,  the  half-breed  scrip  issued 
under  the  provisions  of  article  2,  par.  7,  of 
the  treaty,  could  only  be  located  within  the 
territory  ceded  thereby,  and  the  power  to  locate 
was  confined  to  the  half-breeds  to  whom  the 
scrip  was  issued;  and  locations  under  powers 
of  attorney,  and  in  other  states,  were  void. — 
Fee  V.  Brown,  162  U.  S.  602,  16  S.  Ct.  875,  40 
L.  Ed.  1086,  affirming  judgment  17  Colo.  510, 
30  Pac.  340. 

By  the  treaty  of  1862  the  individual  In- 
dians were  to  receive  patents  for  their  allot- 
ments of  land,  with  a  condition  against  aliena- 
tion until,  by  the  terms  of  the  treaty,  they  be- 
came citizens.  The  treaty  of  1867  allowed 
immediate  separation  of  the  individuals  from 
the  tribe  by  a  declaration  in  the  district  court, 
and  provided  that  all  who  should  not  make 
such  declaration  before  the  expiration  of  the 
additional  two  years  should  be  "still  consid- 
ered members  of  the  tribe,"  and  were  then  to 
remove  to  the  Indian  Territory.  In  order  "to 
enable  the  tribe  to  dispose  of  their  lands  in 
Kansas,"  it  was  provided  that  patents  in  fee 
simple  should  issue  to  heads  of  families  ani} 
allottees  who  had  come  of  age,  "so  that  they 
may  sell  their  lands  without  restriction."  Held^ 
that  the  treaty  of  1867  contemplated  that  some 
of  the  Indians  would  become  citizens,  and  the 
rest  retain  their  tribal  relations,  and  remove  to 
the  territory;  and  that  in  respect  to  patents 
already  issued  it  restricted  the  right  of  aliena- 
tion to  heads  of  families  and  persons  of  full 
age;  so  that  lands  patented  to  a  girl  of  seven 
before  the  expiration  of  the  five  years  could  not 
be  alienated  by  her  guardian  after  that  period 
by  proceedings  pursuant  to  the  laws  of  Kan- 
sas.—Wiggan  V.  ConoUy,  163  U.  S.  56,  16  S.  Ct 
914,  41  L.  Ed.  69. 

The  fact  that  a  patent  had  already  issued  to 
an  allottee  did  not  abridge  the  right  of  the 
United  States  to  add,  with  the  consent  of  the 
tribe,  a  new  limitation  to  the  power  of  an  in- 
dividual Indian  in  respect  to  alienation  for  the 
land  and  the  allottee  were  still  under  the  care 
of  the  nation  and  the  tribe. — Id. 

A  deed  by  an  Indian,  having  no  power  to 
convey  without  the  president's  permission,  was 
recorded  without  such  permission,  indorsed 
thereon;  but  some  years  later  such  indorse- 
ment was  procured,  and  the  deed,  after  a  fur- 
ther period,  was  re-recorded.  In  the  meantime 
the  Indian  had  given  another  deed  to  a  third 
person,  which  the  president,  through  inadver- 
tence, also  indorsed,  after  ha ving*  indorsed  the 
priot  deed.  The  second  deed,  however,  with 
such  indorsement,  was  recorded  before  the  re- 
recording  of  the  earlier  deed.  Held,  that  the 
second  grantee  was  not  an  innocent  purchaser, 
and  that  full  title  passed  by  the  first  deed. 
Judgment  46  N.  E.  238,  165  Dl.  431.  affirm- 
ed.—Lomax  V.  Pickering,  19  S.  Ct  416,  173  U. 
S.  26,  43  L.  Ed.  601. 

Where  a  deed  by  an  Indian,  who  bad  no 
power  of  alienation  without  permission  of  the 
president  of  the  United  States,  was  recorded 
in  Illinois  without  the  president's  permission 
indorsed  thereon,  the  record  is  notice  to  subse- 
quent purchasers,  under  Conveyancing  Act  111. 
§  30,  that  the  grantor  had  at  least  attempted 
to  convey. — Id. 

Where  an  Indian  records  a  deed  to  proper- 
ty without  having  it  indorsed  by  the  president 
of  the  United  States,  a  subsequent  purchaser 
from  the  Indian  takes  subject  to  the  chance 
that  the  president  has  in  fact  approved  the  re- 
corded deed,  and  has  thereby  exhausted  his 
power. — Id. 

The  omission  of  the  words  "any  Indian" 
from  the  prohibition  of  puix^hases  and  leases 
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"from  any  nation  or  tribe  of  Indians,"  as  con- 
tained in  Act  Cong.  June  30,  1834,  c.  161.  §  12, 
while  the  former  statute  had  extended  the  pro- 
hibition to  purchases  or  leases  from  "any  In- 
dian," shows  an  intention  of  congress  to  remove 
the  general  restriction  upon  the  alienation  by  in- 
dividual Indians  of  sections  of  land  reserved  to 
them  respectively  by  a  treaty  with  the  United 
States.— Jones  v.  Meehan,  20  S.  Ct.  1,  175  U. 
S.  1,  44  L.  Ed.  49. 

Powers  of  attorney  to  locate  Sioux  half- 
breed  scrip,  and  to  sell  the  lands  located  there- 
with, do  not  amount  to  an  assignment  of  such 
scrip,  in  violation  of  the  provisions  of  the  act 
of  July  17.  1854,  in  pursuance  of  which  such 
scrip  was  issued,  that  "no  transfer  or  convey- 
ance of  any  of  said  certificates  or  scrip  issued 
shall  be  valid."— Midway  Co.  v.  Eaton,  22  S. 
Ct.  261,  183  U.  S.  602.  46  L.  Ed.  347,  affirming 
judgment  82  N.  W.  861,  79  Minn.  442;  Id., 
22  S.  Ct.  268.  183  U.  S.  619,  46  L.  Ed.  357, 
affirming  judgment  82  N.  W.  1118,  79  Minn. 
442. 

Consent  of  the  secretary  of  the  interior  to 
a  conveyance  by  an  Indian  patentee  whose  pat- 
ent prohibited  alienation  by  him  or  his  heirs 
without  such  consent  may  be  given  after  the 
death  of  the  Indian  grantor,  and  when  so  given 
is  retroactive  in  its  effect,  and  relates  back  to 
the  date  of  the  conveyance,  so  as  to  cut  off 
any  claim  of  the  heirs  •of  such  grantor  to  the 
land.— Lykins  v.  McGrath,  22  S.  Ct.  450,  184 
U.  S.  169,  46  L.  Ed.  485. 

An  alienable  title  in  fee  simple  which  could 
not  be  affected  by  restrictions,  in  a  subse- 
quent patent,  upon  the  power  of  alienation, 
passed  under  the  reservation  of  640  acres  of 
land  for  the  use  of  the  children  of  Bokow- 
tonden  and  their  heirs,  made  by  the  treaty  of 
September  24,  1819,  with  the  Chippewa  Nation, 
for  the  cession  of  Indian  lands  to  the  United 
States.  Judgment  (1904)  99  N.  W.  14,  146 
Mich.  288,  affirmed.— Francis  v.  Francis,  27 
S.  Ct.  129,  203  U.  S.  233,  51  L.  Ed.  165. 

Powers  of  attorney,  one  to  locate  certain 
Sioux  half-breed  scrip,  and  the  other  to  convey 
the  land  thereby  located,  taken  separately  or 
together,  did  not  amount  to  an  assignment  or 
transfer  of  the  scrip  itself.  Judgment,  Buffalo 
Land  &  Exploration  Co.  v.  Strong  (1903)  97 
N.  W.  575,  91  Minn.  84,  affirmed.— Strong  v. 
Buffalo  Land  &  Exploration  Co.,  27  S.  Ct.  780, 
203  U.  S.  582.  51  L.  Ed.  327. 

The  approval  by  the  Commissioner  of  In- 
dian Affairs  of  a  contract  for  the  sale  of  tim- 
ber by  an  Indian  allottee,  which,  under  the 
rules  and  regulations  established  by  the  Presi- 
dent on  December  6,  1893,  pursuant  to  article 
3  of  the*  treaty  with  the  Chippewa  Indians  of 
September  30,  1854  (10  Stat.  1110),  was  to 
"operate  as  specific  consent  of  the  Executive 
to  the  sale  of  the  timber  to  which  the  contract 
relates,"  did  not  end  the  authority  of  the  Presi- 
dent, so  as  to  prevent  a  modification  of  the 
contract  by  making  it  subject  to  an  amendment 
of  those  rules,  giving  the  Indian,  agent,  subject 
to  the  approval  of  the  Commissioner  of  In- 
dian Affairs,  authority  to  fix  the  sums  which 
an  allottee  should  be  permitted  to  withdraw 
from  the  proceeds  of  the  timber  deposited  in  a 
national  bank.— Starr  v.  Campbell,  28  S.  Ct. 
365,  208  U.  S.  527,  52  L.  Ed.  602. 

Restrictions  in  a  patent  of  timber  land 
to  an  Indian  upon  the  sale,  lease,  or  aliena- 
tion of  the  tract  conveyed  without  the  consent 
of  the  President  extend  to  the  sale  of  the  tim- 
ber on  such  tract.— Id. 

The  prohibition  against  the  alienation  of 
allotted  lands  by  the  allottee  or  his  heirs,  with- 
out the  approval  of  the  Secretary  of  the  In- 
terior, created  by  the  supplemental  Creek 
agreement   of   June   30,   1902    (Act  June   30, 


1902,  c.  1323,  32  Stat.  500),  was  continued,  as 
to  conveyances  by  full-blooded  Indian  heirs,  be- 
yond the  five-year  limitation  therein  expressed, 
by  Act  AprU  20,  1906,  c.  1876,  §§  22,  29, 
34  Stat.  145,  148,  which,  in  section  22,  after 
empowering  adult  heirs  of  a  deceased  Indian 
of  either  of  the  Five  Civilized  Tribes  to  convey 
their  inherited  lands,  provided  that  "all  con- 
veyances made  under  this  provision  by  heirs 
who  are  full-blooded  Indians  are  to  be  subject 
to  the  approval  of  the  Secretary  of  the  Interi- 
or," and  in  section  29  repealed  all  inconsistent 
legislation.— (1911)  Tiger  v.  Western  Inv.  Co., 
31  S.  Ct.  578,  221  U.  S.  286,  55  L.  Ed.  738, 
reversing  judgment  (1908)  Western  Inv.  Co.  v. 
Tiger,  96  P.  602,  21  Okl.  630. 

The  rights  of  the  Creek  Indians  in  the  In- 
dian Territory  who  were  made  citizens  of  the 
United  States  by  Act  March  3,  1901,  c.  808,  31 
Stat  1447,  with  all  of  the  rights,  privileges, 
and  immunities  of  such  citizens,  were  not  un- 
constitutionally impaired  by  Act  April  26, 1906, 
c.  1876,  S  22,  34  Stat.  145,  extending  the  pro- 
hibition against  the  alienation  of  allotted  lands 
by  the  allottee  or  his  heirs  without  the  ap- 
proval of  tfie  Secretary  of  the  Interior,  creat- 
ed by  the  supplemental  (Jreek  agreement  of 
June  30,  1902  (Act  June  30,  1902,  c.  1323,  32 
Stat.  500),  beyond  the  five-year  limitation 
therein  expressed.- Id. 

Consents  of  the  Puyallup  Indian  allottees 
and  owners  to  the  sale  of  such  portion  of  the 
lands  allotted  to  them  under  the  treaty  with  the 
Omahas  not  required  for  their  homes,  approved 
under  Act  March  3,  1893,  c.  209,  27  Stat.  612, 
held  to  survive  their  decease.— (1912)  Jacobs  v. 
Prichard,  32  S.  Ct.  289,  223  U.  S.  200,  56  L. 
Ed.  405,  affirming  judgment  (1907)  Pricnard  v. 
Jacobs,  90  P.  922,  46  Wash.  562. 

Act  April  26,  1906,  §  19,  extending  period 
of  inalienability  fixed  by  Act  July  1,  1902.  §§ 
11-15,  with  respect  to  lands  allotted  to  Cher- 
okee Indians  of  the  full  blood,  is  constitutional. 
—(1912)  Heckman  v.  United  States,  32  S.  Ct 
424,  224  U.  S.  413,  56  L.  Ed.  820,  affirming 
judgment  (1910)  United  States  v.  Allen,  179  F. 
13,  103  C.  C.  A.  1. 

The  United  States  can  invoke  equity  juris- 
diction to  cancel  conveprances  of  allotted  lands 
by  Cherokee  Indians  in  violation  of  existing 
restrictions,  in  view  of  the  peculiar  relation- 
ship of  the  United  States  to  such  Indians  and 
explicit  recognition  of  such  rights  by  Act  May 
27,  1908.— Id.     • 

Indian  grantors  are  not  necessary  parties 
to  suit  by  the  United  States  to  cancel  convey- 
ances by  Cherokee  Indians  on  the  ground  that 
they  were  in  violation  of  existing  restrictions  on 
power  of  alienation. — Id. 

The  United  States  has  the  right  to  invoke 
equity  jurisdiction  to  cancel  illegal  conveyances 
of  allotted  lands  by  Choctaw  Fndians,  in  view  of 
its  relationship  with  the  Indians,  aud  the  rec- 
ognition of  such  right  by  Congress  in  Act  May 
27,  1908.— (1912)  Mullen  v.  United  States.  32  S. 
Ct.  494,  224  U.  S.  448,  56  L.  Ed.  834,  affirming 
judgment  upon  conditions  (1910)  United  States 
V.  Allen,  179  F.  13,  103  C.  C.  A.  1. 

Indian  grantors  are  not  necessary  parties 
to  a  suit  by  the  United  States  to  cancel  convey- 
ances of  allotted  lands  by  Choctaw  Indians. — ^Id. 

Restrictions  on  alienation  by  heirs  of  In- 
dian allottee  of  the  land  allotted  in  excess  of 
the  homestead  made  by  supplemental  agreement 
of  July  1,  1902,  par.  12,  with  the  Choc  taws  and 
Chickasaws,  are  not  applicable  to  a  person 
whose  name  appeared  on  the  rolls  and  who  died 
after  ratification  of  the  agreement  and  before  re- 
ceiving the  allotment,  in  which  case  provision 
for  allotment  was  made  by  paragraph  22.— Id. 

The  heirs  of  a  deceased  Indian  allottee  un- 
der the  suprrtemental  agreement  of  July  1,  1902, 
with  the  Choctaws   and  Chickasaws   have   an 
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equitable  interest  which  they  may  convey  before 
patent— Id. 

Conveyances  by  heirs  of  an  Indian  allottee 
under  the  supplemental  agreement  of  Julv  1, 
1902,  with  the  Choctaws  and  Chickasaws,  whose 
ancestors  died  after  ratification  of  the  agree- 
ment and  before  allotment,  are  not  invalid  be- 
cause made  before  issuance  of  the  patent,  in 
view  of  Act  April  26,  1906,  §  19.— Id. 

Conveyances  by  Seminole  freedmen  of  lands 
allotted  to  them  in  severalty  for  homesteads  un- 
der Act  July  1,  1898,  executed  before  the  pas- 
sage of  Act  May  27,  1908,  were  invalid.— (1912) 
Goat  V.  United  States,  32  S.  Ct.  544,  224  U.  S. 
458,  56  L.  Ed.  841,  affirming  judgment  upon 
conditions  (1910)  United  States  v.  Allen,  179 
F.  13,  103  C.  C.  A.  1. 

Conveyances  of  surplus  of  adult  Seminol* 
freedmen  allottees  under  Act  July  1,  1898,  ex- 
ecuted before  patent  and  prior  to  Act  April  21 

1904,  are  invalid,  as  are  also  conveyances  by 
minor  allottees. — Id. 

Authorization  by  Act  April  26,  1906,  of  the 
execution  of  patents  to  Seminole  allottees  un- 
der Act  July  1,  1898,  did  not  repedl  provisions 
of  that  act  making  invalid  all  contracts  for  the 
sale  or  incumbrance  of  any  allotment  prior  to 
the  date  of  the  patent. — Id. 

Removal  by  Act  April  21,  1904,  of  restric- 
tions on  alienation  of  lands  of  allottees  of  the 
Five  Civilized  Tribes,  not  of  Indian  blood,  ex- 
cept minors  and  except  as  to  homesteads,  left 
adult  Seminole  freedmen  allottees  under  Act 
July  1,  1898,  free  to  convey,  before  patent,  sur- 
plus lands  allotted  to  them  in  severalty. — Id. 

The  rule  that  a  conveyance  with  warranty 
estops  the  grantor  when  he  becomes  the  owner 
of  the  land  granted  to  deny  the  grantee's  title 
does  not  apply  to  a  conveyance  by  an  Indian 
allottee  while  the  legal  title  remained  in  the 
United  States.— Starr  v.  Long  Jim,  33  S.  Ct. 
358,  227  U.  S.  613,  57  L.  Ed.  670,  affirming 
judgment  109  P.  810,  59  Wash.  190. 

Restrictions  of  alienation  of  an  Indian  allot- 
tee by  Act  Feb.  8,  1887,  §  5,  were  not  instantly 
removed  by  Indian  Appropriation  Act  Mnrch  s 

1905,  but  remained  until  patent  issued  by  the 
Secretary  of  the  Interior  to  the  allottee.— 
Monson  v.  Simonson,  34  S.  Ct.  71,  231  U.  S. 
341,  58  L.  Ed.  200,  reversing  judgment  Simon- 
son  V.  Monson,  117  N.  W.  133,  22  S.  D.  238. 

Title  of  Indian  allottee  by  unrestricted  pat- 
ent issued  under  Indian  Appropriation  Act 
March  3,  1905,  could  not  under  any  state  stat- 
ute inure  to  the  benefit  of  a  grantee  of  an  al- 
lottee while  restrictions  on  alienation  under 
Act  Feb.  8,  1887,  §  5,  were  stiU  in  force.— Id. 

The  removal  by  Act  April  21,  1904,  of  all 
restrictions  on  alienation  of  lands  of  all  allottees 
of  the  Five  Civilized  Tribes  of  Indians,  who 
were  not  of  Indian  blood,  did  not  authorize  a 
white  member  of  the  Choctaw  Tribe  to  sell  be- 
fore allotment. — Franklin  v.  Lynch,  34  S.  Ct. 
505,  233  U.  S.  269,  58  L.  Ed.  954,  affirming 
judgment  130  P.  599,  37  Okl.  60. 

After-acquired  title  of  a  white  member  of 
the  Choctaw  Nation  cannot  inure  to  the  benefit 
of  her  grantee  in  a  deed  which,  under  Act  July 
1,  1902,  §§  15,  16,  was  void  when  made  be- 
cause executed  before  allotment,  notwithstanding 
Mansfield's  Dig.  Ark.  S  642,  since  this  statute 
was  extended  to  the  Indian  Territory  by  Act 
Feb.  19,  1903,  only  so  far  as  not  inconsistent 
with  the  law  of  Congress.— Id. 

A  conveyance  by  heirs  of  Indian  allottees, 
forbidden  by  Act  March  2,  1889,  could  not  be 
saved  by  a  judgment  sustaining  the  validity  of 
a  contract  of  sale  in  a  suit  by  such  heirs  against 
the  purchaser.- Bowling  v.  United  States,  34 
S.  Ct.  659,  233  U.  S.  528,  58  L.  Ed.  1080,  af- 
firming decree  191  F.  19,  111  C.  O.  A.  561. 

Land  whether  in  the  hands  of  an  Indian  al- 
lottee or  his  heirs  is  bound  by  the  restriction 
in   Act   March   2,    1889,    forbidding   alienation 


for  25  yean  from  the  issuance  of  the  patent. — 
Id. 

Every  Chippewa  Indian  having  an  identi- 
fiable admixture  of  white  blood  is  a  mixed- 
blood  Indian  within  the  meaning  of  the  Ciapo 
amendment  (Act  June  21,  1906,  and  Act  March 
1,  1907),  removing  all  restrictions  as  to  sale, 
incumbrance,  or  taxation  of  allotments  within 
the  White  Earth  Indian  reservation  held  by 
mixed-blood  Indians,  and  providing  that  the 
right  of  fuU-blood  Indians  to  be  free  from  such 
restrictions  shall  rest  with  the  Secretary  of  the 
Interior.— United  States  v.  First  Nat.  Bank  of 
Detroit,  Minn.,  34  S.  Ct.  846,  234  U.  S.  245,  58 
L.  Ed.  1298,  affirming  decree  First  Nat.  Bank 
of  Detroit,  Minn.,  v.  United  States,  208  F.  988^ 
120  O.  C.  A.  76. 

Restrictions  on  alienation  by  Indian  allot- 
tees terminated  by  the  lapse  of  time  have  been 
"removed"  within  Act  May  27,  1908.  §  1,  which 
while  extending  the  period  of  such  restrictiona 
as  to  allotted  lands  of  enrolled  mixed-bloods, 
declares  that  nothing  herein  shall  impose  re- 
strictions removed  from  land  under  any  law  pri- 
or to  its  passage.— United  States  v.  Bartlett, 
35  S.  Ct  14,  235  U.  S.  72,  59  L.  Ed.  137,  af- 
firming decree  Bartlett  v.  United  States,  203 
F.  410,  121  C.  C.  A.  520. 

Restrictions  on  alienation  by  Indian  allot- 
tees made  under  supplementary  agreement  with 
the  Choctaws  and  Chickasaws,  pars.  12,  15, 
and  16,  ratified  by  Act  Congress  July  1,  1902, 
extend  to  a  devise  by  will.— Taylor  v.  Parker, 
35  S.  Ct  22,  235  U.  S.  42,  59  L.  Ed.  121.  af- 
firming judgment  126  P.  573,  33  Okl.  199. 

Extension  of  the  laws  of  Arkansas  in  force 
in  Indian  Territory  embraces  all  persons  and 
estates  in  said  territory  made  by  Act  April  28, 
1904,  §  2,  enabled  an  Indian  in  the  Indian  Ter- 
ritory to  devise  his  alienable  property  alone 
by  a  will  made  under  the  laws  of  the  state  of 
Arkansas. — Id. 

Restrictions  on  alienation  by  heirs  of  an 
Indian  allottee  under  supplemental  Creek  agree- 
ment June  30,  1902,  §  16,  apply  only  to  allot- 
ments to  living  citizens,  and  not  to  allotments 
on  behalf  of  deceased  persons  under  original 
agreement  March  1,  1901,  §  28,  or  of  sections 
7,  8  of  the  supplemental  agreement. — Skelton 
V.  DiU,  35  S.  Ct  60,  235  U.  S.  206.  59  L.  Ed. 
198,  reversing  judgment  119  P.  267,  30  OkL 
278. 

One  who  contracts  to  convey  Indian  lands 
not  belonging  to  him,  but  allott^  and  patented 
to  members  of  the  Pottawatomie  tribe,  under 
Act  Feb.  8,  1887,  cannot  in  view  of  the  restric- 
tions on  alienation  made  by  section  5  of  that 
act  and  Act  Aug.  15,  1894,  and  Act  May  31, 
1900,  $  7,  be  held  bound  by  his  contract  so  as 
to  be  liable  for  ite  breach. — Sage  v.  Hampe,  85 
S.  Ct.  94.  235  U.  S.  99.  59  L.  Ed.  147,  revei«in« 
judgment  Hampe  y.  Sage,  125  P.  53.  87  Kan. 
536. 

Allotments  on  behalf  of  deceased  members 
of  the  Creek  Tribe  held  not  subject  to  restric- 
tions on  alienation  imposed  by  a  Supplemental 
Creek  Agreement  June  30,  1902,  $  16.— Adkiwi 
V.  Arnold,  35  S.  Ct.  118.  236  U.  S.  417.  59  L. 
Ed.  294,  affirming  judgment  121  P.  186,  32  OkL 
167. 

Authority  given  Secretary  of  Interior  by 
Reclamation  Act  June  17,  1902,  to  acquire  for 
United  States  interests  in  property,  empowers 
him  to  acquire  for  cash  and  grant  of  selection 
of  other  lands  the  lands  in  the  Blackfeet  Indian 
Reservation  occupied  by  an  Indian  family  un- 
der agreement  of  September  28,  1895,  approved 
by  Act  June  10,  1896.— Henkel  v.  United  States, 
35  S.  Ct.  536,  237  U.  S.  43,  59  L.  Ed.  831. 
affirming  judgment  196  F.  345,  116  C.  C.  A. 
165. 

Minor  Indians  are  bound  by  action  of  their 
mother  in  relinquishing  to  the  United  States 
their  rights  in  land  occupied   by   them   with 
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their  parents  in  the  Blackfeet  Indian  Reserva- 
tion.— Id. 

Only  a  personal  right  to  the  ezclosiye  use 
of  the  surface  to  be  enjoyed  by  persons  identi- 
fied by  the  Dawes  Commission  as  entitled  to  a 
place  on  the  citizenship  rolls  of  the  Greek  Na- 
tion was  conferred  by  Curtis  Act  June  2S,  1898, 
I  11,  and  the  allottee  took  no  assignable  or  in- 
heritable interest  in  the  land.— Woodward  v. 
De  Graffenried,  35  S.  Ct.  764,  238  U.  S.  284, 
50  L.  Ed.  1310»  affirming  judgment  131  P.  162, 
36  Okl.  81. 

Congress  held  to  have  power  to  provide  by 
Act  April  21,  1904,  that  restrictions  on  aliena- 
tion by  allottees  of  Indian  blood  under  Act 
July  1,  1902,  which  that  act  imposes,  could 
be  removed  by  the  Secretary  of  the  Interior 
on '  application  to  the  Indian  agent  if  he  were 
satisfied.— Williams  v.  Johnson,  36  S.  Ct.  150, 
239  U.  S.  414,  60  L.  Ed.  358,  affirming  judg- 
ment 122  P.  485,  82  OkL  247. 

Restrictions  on  alienation  of  Osage  Indian 
allotments  under  Act  June  28,  1906,  do  not  ap- 
ply to  lands  in  possession  of  a  white  man,  not 
a  member  of  the  tribe,  under  allotments  of 
certain  deceased  Indians  to  their  respective 
heirs.— Levindale  Lead  &  Zinc  Mining  Co.  v. 
Coleman,  36  S.  Ct.  644,  241  U.  S.  432,  60  L. 
Ed.  1080,  reversing  judgment  140  P.  607,  43 
Okl.  13. 

Restriction  on  alienation  of  Indian  allot- 
ments in  possession  of  a  white  man  under  allot- 
ments in  right  of  deceased  Indian  allottees  to 
their  respective  heirs  was  not  imported  into 
Osage  Allotment  Act  June  28,  1906,  by  amend- 
atory Act  AprU  18,  1912.— Id. 


— ^  I«ease. 

See  27  Cent.  Dig.  Indians,  |  46. 

The  rights  of  lessees  of  the  heir  of  an  In- 
dian to  whom  title  to  land  was  granted  by  an 
Indian  treaty  cannot  be  devested  by  any  sub- 
sequent action  of  the  lessor,  or  of  congress,  or 
of  the  executive  departments. — Jones  v.  Mecban, 
20  S.  Ct.  1,  175  U.-  S.  1,  44  L.  Ed.  49. 

The  collection  of  royalties  due  and  owing 
to  the  lessors  of  coal  mines  in  the  Choctaw 
Nation  for  coal  mined  under  valid  leases  prior 
to  the  Curtis  act  of  June  28,  1898,  was  not 
prohibited  by  the  provisions  of  section  16  of 
that  act,  making  it  unlawful  for  any  person 
after  the  passage  of  such  act  to  demand  or  re- 
ceive any  such  royalty,  or  for  any  one  to  pay 
any  such  royalty  to  any  individual.  Judgment 
104  P.  1007.  43  C.  C.  A.  683,  affirmed.— 
Southwestern  Coal  &  Improvement  Co.  v.  Mc- 
Bride,  22  S.  Ct.  763.  185  U.  S.  499,  46  L.  Ed. 
1010. 

The  action  taken  by  the  secretary  of  the 
mterior  npoDi  applications  for  leases  for  mining 
purposes  of  tribal  lands  in  the  Indian  Terri- 
tory, under  Act  June  28,  1898  (30  Stat  495,  c. 
517),  authorizing  him  to  execute  such  leases, 
Is  a  matter  of  administration,  cognizable  solely 
by  the  executive  department. — Cherokee  Nation 
v.  Hitchcock,  23  S.  Ct.  116,  187  U.  S.  204,  47 
L,  Ed.  183. 

Conferring  rights  of  majority,  conformably 
to  a  state  statute,  on  a  minor  Indian  allottee 
so  as  to  authorize  him  to  make  a  lease,  is  be- 
yond the  power  of  an  Oklahoma  district  court, 
notwithstanding  removal  of  restrictions  on 
alienation  by  Indian  allottees  by  Act  May  27. 
1908,  Si  1,  4,  in  view  of  sections  2  and  6  of 
the  act  denning  minors.— Truskett  v.  Closser, 
35  S.  Ct.  385,  236  U.  S.  223,  59  L.  Ed.  549, 
affirming  decree  198  F.  835,  117  C.  C.  A.  477. 

Assignments  of  rent  and  royalties  under 
mining  leases  of  a  Quapaw  Indian  allotment 
were  not  permitted  by  Act  June  7,  1807,  mod- 
ifying restrictions  of  Act  March  2,  1895,  au- 
thorizing such  Indians  to  lease  their  lands  for 
ten  years.— United  States  v.  Noble.  35  S.  Ct. 


582,  237  U.  S.  74.  59  L.  Ed.  844,  reversing 
decree  197  F.  292,  116  O.  C.  A.  654. 

Authority  granted  to  Quapaw  Indian  allot- 
tees by  Act  June  7,  1897.  modifying  Act  March 
2,  1895,  to  lease  lands  for  ten  years,  does  not 
empower  an  allottee  to  make  a  ten-year  min- 
ing lease  subject  to  existing  ten-year  mining 
lease  of  the  same  proper^.— -Id. 

^=»17.  —  Cutting  timber. 

See  27  Cent  Dig.  Indians,  S  48. 

Contracts  with  individual  Indians  for  the 
cutting  and  delivery  of  a  designated  quantity  of 
dead  and  down  timber  on  an  Indian  reserva- 
tion will  not  be  construed  as  authorizing  the 
removal  of  all  timber  of  that  character  on  the 
reservation  because  such  construction  was  put 
upon  the  contracts  by  the  parties  interested, 
and  was  approved  by  the  government  agent  un- 
der whose  superintendence  the  work  under  the 
contracts  was  done,  since  such  a  construction 
would  be  inconsistent  with  the  regulations  pre- 
scribed by  the  president  under  .the  authority  of 
Act  Feb.  16,  1889  (25  Stat.  673,  c.  172).  for  the 
disposal  of  dead  and  down  timber  from  Indian 
reservations,  the  design  of  which,  as  interpreted 
by  such  regulations,  was  to  permit  every  de- 
serving Indian  not  otherwise  employed  to  en- 


gage in  the  work.  Judgment  105  F.  1004.  44 
0.  0.  A.  685,  affirmed. — Pine  River  Logging  & 
Improvement  Co.  v.  United  States,  22  S.  Ct. 


920,  186  U.  S.  279,  46  U  Ed.  1164, 

That  portion  of  the  stipulated  compensa- 
tion for  timber  to  be  cut  and  delivered  by  in- 
dividual Indians  from  the  Indian  reservation, 
which  was  paid  by  the  vendees,  as  agreed,  to 
the  Indian  department  for  the  poor  fund  of  the 
tribe,  will  not  be  deducted  from  the  damages 
recoverable  bv  the  United  States  from  such 
vendees  for  the  conversion  of  so  much  of  the 
timber  as  was  unlawfully  removed  from  the 
reservation. — Id.  ^ 

Evidence  tending  to  show  the  amount  of 
dead  and  down  timber  on  an  Indian  reservation 
is  not  material  in  an  action  by  the  United 
States  against  the  vendees  of  such  timber  un- 
der contracts  entered  into  with  individual  In- 
dians, with  the  approval  of  the  commissioner  of 
Indian  affairs,  to  recover  damages  for  the  con- 
version of  so  much  of  the  timber  as  was  cut 
and  delivered  in  excess  of  the  amount  designat- 
ed in  such  contracts. — Id. 

The  value  of  the  logs  when  delivered  Is 
the  measure  of  damages  recoverable  by  the 
United  States  from  persons  who  have  knowing- 
ly purchased  timber  which  was  unlawfully  re- 
moved from  Indian  reservations,  and  not  the 
?alue  to  the  government  of  the  timber  before 
any  labor  was  expended  upon  it. — Id. 

Indian  allottees  under  the  Stockbridge  and 
Munsee  treaty  of  February  5,  1856  (11  Stat. 
663).  and  Act  Feb.  6,  1871,  c  38,  16  Stat.  404, 
are.  notwithstanding  the  restraint  upon  aliena- 
tion of  the  land,  vested  with  sufficient  title  in 
their  allotments  to  authorize  the  cutting  of  tim- 
ber therefrom  for  sale,  and  not  by  way  of  im- 
provements, without  approval  of  the  Depart- 
ment of  the  Interior.— United  States  v.  Paine 
Lumber  Co..  27  S.  Ct.  697,  206  U.  S.  467.  51 
L.  Ed.  1139,  affirming  judgment  (C.  C.  1904) 
Same  v.  Torrey  Cedar  Co.,  154  F.  263. 


— ^  Descent. 

See  27  Cent.  Dig.  Indiana,  I  49. 

An  affidavit  by  an  Indian,  signed  by  mark, 
in  which  he  states  that  others  besides  himself 
are  heirs  of  his  father  and  entitled  to  share 
with  him  in  the  estate,  is  not  conclusive  against 
his  right  to  be  the  sole  heir,  when  the  affidavit 
was  procured  from  him  by  the  Indian  agent, 
ander  direction  of  the  secretary  of  the  interior, 
to  show  who  were  entitled  to  the  distribution 
of  certain  rents,  and  was  evidently  considered 
by  him  when  he  made  it  as  a  mere  matter  of  ' 
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form,  with  which  he  was  obliged  to  comply  in 
order  to  get  any  part  of  the  rent. — Jones  v. 
Meehan,  20  S.  Ct  1,  175  U.  S.  1,  44  L.  Ed.  49. 
The  right  of  inheritance  in  land  of  a  mem- 
ber of  an  Indian  tribe  whose  tribal  organiza- 
tion is  still  recognized  by  the  government  in 
controlled  by  the  laws,  usages,  and  customs  of 
the  tribe,  and  not  by  the  law  of  the  state  in 
which  the  land  is  situated,  nor  by  any  action 
of  the  secretary  of  the  interior. — Id. 

Lands  allotted  to  an  enrolled  Creek  Indian 
who  died  intestate  after  receiving  his  allotment 
were  still  "lands  of  the  Creek  Nation"  within 
Supplemental  Creek  Agreement  June  30,  1902, 
{  0,  providing  that  only  citizens  of  the  Creek 
Nation  and  their  descendants  shall  inherit 
lands  of  the  Creek  Nation,  and  if  there  be  none 
then  the  inheritance  should  go  to  noncitizeu 
heirs.— Washington  v.  Miller,  35  S.  Ct.  119, 
235  U.  S.  422,  59  L.  Ed.  295,  affirming  decree 
129  P.  58,  34  OkL  259. 

The  provisos  in  Supplemental  Creek  Agree- 
ment June  30,  1902,  {  6,  providing  that  only 
citizens  of  the  Creek  Nation  and  their  descend- 
ants shfdl  inherit  lands  of  the  Creek  Nation, 
and  if  there  be  none  to  take  the  descent  it 
shall  go  to  noncitizen  heirs,  held  not  repealed 
by  Act  April  28.  1904.— Id.    ^ 

The  devolution  of  an  allotment  in  behalf 
of  a  deceased  Creek  citizen  after  Supplemental 
Creek  Agreement  June  30,  1902,  held  governed 
by  Arkansas  laws  of  descent,  which  by  section 
6  and  Act  May  27,  1902,  were  substituted  for 
Creek  tribal  laws  recognized  by  Otriginal  Creek 
Agreement  March  1,  1901,  §28.— Sizemore  v. 
Brady,  35  S.  Ct.  135.  236.  IJ.  S.  441,  59  li. 
Ed.  308,  affirming  judgment  Brady  v.  Sizemore, 
124  P.  615,  33  Okl.  169. 

A  noncitizen,  if  an  heir  under  the  Creek 
laws,  held  entitled  to  take  an  allotment  made 
to  a  deceased  Creek  citizen  under  the  Creek 
Agreement  of  March  1,  1901,  in  view  of  section 
28  of  such  agreement. — Reynolds  v.  Fewell,  35 
S.  Ct.  230,  236  U.  S.  58,  59  L.  Ed.  465,  affirm- 
ing judgment  124  P.  623,  34  Okl.  112;  Shel^ 
lenbarger  v.  Same.  35  S.  Ct  234,  236  U.  S. 
68,  59  L.  Ed.  470. 

Uncertainty  in  the  Creek  tribal  laws  of  de- 
scent and  distribution  will  not  justify  the  fed- 
eral Supreme  Court  in  disturbing  a  local  rule 
of  property  that  an  intermarried  noncitizen 
may  inherit  from  his  citizen  wife  or  child.— Id. 

No  purpose  to  Interpret  the  reference  in  the 
Original  Creek  Agreement  of  March  1,  1901, 
§§  Y.  28,  to  the  Creek  tribal  laws  of  descent 
as  controlling  the  devolution  of  the  lands  of  a 
deceased  Creek  allottee  can  be  gathered  from 
the  Supplemental  Creek  Agreement  of  June  30, 
1912.— Id. 

The  allotment  of  an  infant  Creek  Indian 
enrolled  after  death  under  Supplemental  Creek 
Agreement  of  June  30,  1902,  passes  to  his  fa- 
ther, of  Creek  b^ood,  though  his  mother  is  not; 
the  allotment  not  being  a  new  acquisition  with- 
in Mansf.  Dig.  Ark.  c.  49,  K  2531.— McDougal 
V.  McKay.  35  S.  Ct.  605,  237  U.  S.  372,  59 
L.  Ed.  1001,  affirming  judgment  142  P.  987, 
43  Okl.  251. 

The  estate  of  an  enrolled  full-blooded  Creek 
citizen  dying  intestate  after  receiving  patent  is 
an  ancestral  estate,  within  Mansf.  Dig.  Ark.  § 
2531.— Pigeon  v.  Buck,  35  S.  Ct.  608,  237  U.  S. 
386.  59  L.  Ed.  1007,  affirming  judgments  131  P. 
1083,  38  Okl.  101  and  Roberts  v.  Underwood, 
132  P.  673,  38  Okl.  376. 

Land  allotted  and  patented  to  full-blooded 
Chickasaw  Indian  dying  intestate  without  de- 
scendants held  an  ancestral  estate  within  Mansf. 
Dig.  Ark.  I  2531,  made  applicable  by  Act  April 
28,  1904,  i  2.-Id. 

The  conclusion  that  the  Creek  laws  govern 
descent  of  allotted  land  of  an  enrolled  Creek  In- 
dian who  died  after  April  1,  1899,  having  re- 
ceived under  Curtis  Act  June  28,  1898,  |  II,  the 
use  of  the  surface  of  her  provisional  allotment. 


but  before  ratification  of  the  Original  Creek 
Agreement  is  demanded  by  Act  March  1, 1901,  S 
6,  confirming  previous  allotments  as  required  by 
sections  7  and  28.— Woodward  v.  De  Graflfen- 
ried,  35  S.  Ct  764,  238  U.  S.  284,  59  L.  Ed. 
1310,  affirming  judgment  131  P.  162,  36  OkL 
81. 

Equitable  title  vested  under  Original  Creek 
Agreement  March  1,  1901,  in  heirs  of  a  Creek 
allottee  to  be  determined  according  to  the  Creek 
laws  of  descent,  was  not  divested  by  Act  May 

27,  1902,  or  the  Supplemental  Creek  Agreement 
June  30,  1902.  §  6,  which  substituted  the  Ar- 
kansas laws  of  descent — Id. 

Death  of  Chippewa  Indian  before  selecting 
allotment  under  Nelson  Act,  terminates  all  right 
to  an  allotment  on  his  behalf  in  view  of  Allot- 
ment Act  contemplating  selections  on  the  part  of 
living  Indians  only.— La  Roque  v.  United  States, 
36  S.  Ct.  22,  239  U.  S.  62,  60  L.  Ed.  147,  af- 
firming decree  United  States  v.  La  Roque,  198 
F.  645,  117  O.  C.  A.  349. 

Rights  of  inheritance  as  to  Creek  lands  in 
Indian  territory  were  not  affected  by  Act  Feb. 

28,  1891,  §  5,  amending  Act  Feb.  8,  1887,  by 
providing  that  in  determining  descent  of  land 
under  section  5  of  the  act  of  1887,  the  issue  of 
Indians  living  as  husband  and  wife  according 
to  Indian  custom  shall  be  deemed  the  legitimate 
issue  of  the  father  of  the  child,  since  by  sec- 
tion 8  of  the  former  act  Creek  Indian  lands 
were  excepted.— Porter  v.  Wilson,  36  S.  Ct  91, 
239  U.  S.  170.  60  L.  Ed.  204,  affirming  judg- 
ment 135  P.  732,  39  OkL  500. 

^=^20.  — *  Jndicial  sale. 

See  27  Cent  Dig.  Indiana.  8  63. 

Lands  allotted  to  a  Choctaw  Indian  after  re- 
strictions on  alienation  were  removed  are  not 
subject  to  an  execution  under  a  judgment  for  a 
tort,  recovered  theretofore,  without  violating  Act 
July  1,  1902,  §  15,  providing  that  such  lands 
shall  not  be  affected  by  any  deed,  debt  or  obli- 
gation, contracted  prior  to  the  time  at  which 
they  may  be  alienated  under  the  act,— Mullen  v. 
Simmons,  34  S.  Ct  857,  234  U.  S.  192,  58  L. 
Ed.  1274,  reversing  judgment  Simmons  v.  Mul- 
len, 122  P.  518,  33  Okl.  184. 

^=»22»  >^—  Adverse   possesalon   and  im* 

provements  by  intruders. 

See  27  Cent  Dig.  Indians,  9  47;   1  Cent  Dig.  Adv. 
Poss.  I  11. 

A  deed  executed  by  an  Indian  •  patentee  nn- 
der  the  treaty  of  January  31,  1855,  between 
the  United  States  and  the  Wyandotte  Indians, 
valid  upon  its  face,  in  which  the  grantor  cove- 
nanted that  he  was  seised  in  fee  simple,  had 
good  right  to  sell  the  same,  that  it  was  free 
from  incumbrance,  and  that  he  would  warrant 
and  defend  the  title  unto  the  grantees  against 
the  claims  of  all  persons,  constitutes  color  of 
title  in  the  grantees,  who  paid  value  therefor 
and  had  no  notice  of  any  defect  in  the  title 
of  their  grantor,  although  the  patentee  was 
classed  as  an  incompetent  under  such  treaty, 
and  took  under  a  patent  which  provided  that 
the  land  should  never  be  sold  or  conveyed  by 
the  grantee  or  his  heirs  without  the  consent  of 
the  secretary  of  the  interior.  Judgment 
Schrimpcher  v.  Stockton,  51  P.  276,  58  Kan. 
758,  affirmed.— Schrimpscher  v.  Stockton,  22  S. 
Ct.  107,  183  U.  S.  290,  46  L.  Ed.  203, 

s^=5>23.  Personal  property. 

See  27  Cent  Dig.  Indians.  8  15. 

In  an  action  in  the  Indian  Territory  for  the 
burning  of  hay  cut  from  land  of  the  Creek  Na- 
tion, there  was  evidence  that  the  hay  was  cut 
for  one  of  plaintiffs,  who  was  a  member  of  that 
nation,  by  the  other  plaintiff,  who  was  a  non- 
citizen,  licensed  trader,  in  consideration  of  the 
receipt  by  the  latter  of  an  interest  in  the  hay, 
There  was  no  evidence  that  the  former  acted 
illegally,  or  as  a  trespasser,  in  having  the  haj 
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nut;  and  it  appeared  that,  by  the  laws  of  the 
nation,  citizens  thereof  could  cut  hay  from  the 
common  land  without  limit.  Heldy  that  it  would 
be  presumed  that  the  hay  was  lawfully  cut,  so 
as  to  vest  title  thereto  in  plaintiffs. — Eddy  v. 
Lafayette,  163  U.  S.  456,  16  S.  Ct  1082,  41  L. 
Ed.  225,  affirming  judgment  49  F.  807,  1  C. 
C.  A.  441. 

No  rights,  interest,  or  share  in  any  funds 
belonging  to  the  Cherokee  Nation,  except  where 
such  funds  were  derived  by  lease,  sale,  or  other- 
wise from  the  lands  of  the  Cherokee  Nation 
conveyed  to  it  by  the  United  States  by  the  pat- 
ent of  December,  1838,  were  acquired  by  white 
persons  residing  in  the  Cherokee  Nation  who 
became  Cherokee  citizens  under  the  Cherokee 
laws  by  intermarriage  with  Cherokees  by  blood 
prior  to  November  1,  1875,  when  a  Cherokee 
law  became  effective  which  declared  that  such 
persons  by  intermarriage  acquired  the  rights 
of  soil  or  interest  in  the  vested  funds  of  the 
Nation.  Decree,  In  re  Persons  Claiming  Rights 
in  Cherokee  Nation  (1905)  40  Ct.  CI.  411,  af- 
firmed.—Red  Bird  V.  United  States,  27  S.  Ct.  29, 
203  U.  S.  76,  51  L.  Ed.  96. 

^=»24.   Contraot*. 

6ee  27  Cent.  Dig.  Indians,  {  16. 

Rev.  St.  IS  2103-2105,  prescribing  the  form 
and  substance  of  contracts  between  Indians  and 
agents  or  attorneys  respecting  claims  against  the 
United  States,  and  making  the  approval  of  the 
secretary  of  the  interior  necessary,  are  only 
intended  to  protect  the  Indians  from  improvi- 
dent contracts,  and  do  not  create  a  legal  obliga- 
tion on  the  part  of  the  United  States  to  see  that 
the  Indians  perform  their  part  of  the  contracts. 
—In  re  Sanborn,  148  U.  S.  222,  13  S.  Ct.  577, 
37  L.  Ed.  429. 

The  contractual  agreement  of  an'  Indian 
tribe  or  its  individual  members  to  pay  for  sup- 
plies furnished  for  logging  operations  out  of  the 
proceeds  from  the  sale  of  the  logs  is  governed 
by  Rev.  St.  §  2103.— Green  v.  Menominee  Tribe 
of  Indians  in  Wisconsin,  34  S.  Ct.  706,  233  U. 
S.  558,  58  L.  Ed.  1093,  affirming  judgment  47 
Ct.  CI.  281. 

The  requirement  of  Rev.  St.  §  2103,  that 
contracts  with  Indians  shall  be  void  unless  in 
writing  and  formally  executed  and  approved,  is 
applicable  to  an  agreement  by  a  tribe  or  individ- 
ual members  to  pay  for  supplies  for  logging  op- 
erations out  of  proceeds  received  by  Indian 
agent  from  the  sale  of  the  logs,  though  the  oth- 
er contracting  party  was  a  licensed  Indian 
trader.— id. 

An  Indian  tribe  and  its  members  should  not, 
on  theory  of  an  implied  contract,  he  held  liable 
for  supplies  furnished  to  certain  members  of 
the  tribe  for  logging  operations  under  an  ex- 
press agreement  void  under  Rev.  St.  S  2103,  be- 
cause not  in  writing,  where  the  Indian  agent 
failed  as  agreed  to  apply  the  proceeds  in  his 
hands  from  the  sale  of  the  logs  in  payment  of 
the  supplies  so  furnished. — Id. 

^=»25.   Idabilities  for  depredatioiui  and 
Injuries  to  property. 

See  27  Cent.  Dig.  Indiaos,  9  18. 

The  treaty  of  October  28,  1865.  with  the 
Ogallalla  band  of  Indians,  by  which  they  agreed 
to  cease  all  hostilities  against  the  persons  and 
property  of  United  States  citizens,  did  not  in- 
volve a  promise  by  the  Indians  to  pay  for  dam- 
ages caused  during  hostilities  subsequently  aris- 
ing.—Leighton  V.  United  States,  161  U.  S.  291, 
16  S.  Ct.  495,  40  L.  Ed.  703. 

^=>27.  Actions. 
See  27  Cent.  Dig.  Indians,  89  19,  ». 

A  United  States  citizen  who  has  become 
a  citizen  of  an  Indian  nation  by  marriage  with 


one  upon  whom  citizenship  in  the  nation  has 
been  conferred  by  the  legislature  of  the  nation, 
but  who  has  ceased  to  be  such  owing  to  a  with- 
drawal by  the  legislature  of  all  rights  of  citizen- 
ship possessed  by  his  wife,  may  enforce  his 
claim  against  one  of  that  nation  in  the  federal 
courts.- Rorf  V.  Burney,  18  S.  Ct.  60,  168  U.  S. 
218,  42  L.  Ed.  442, 

The  heirs  of  a  Wyandotte  Indian  to  whom, 
as  an  incompetent,  was  allotted  a  tract  of 
land,  under  the  treaty  of  January  31,  1855, 
between  the  United  States  and  the  Wyandotte 
Indians,  are  bound  to  institute  ejectment 
against  thoee  claiming  to  hold  such  land  ad- 
versely under  a  grant  from  such  incompetent 
within  the  period  specified  by  the  statute  of 
limitations,  after  the  date  of  ratification  of 
the  treaty  of  February  23,  1867,  removing  all 
restrictions  upon  sales  of  lands  patented  to  in- 
competent Wyandottes  which  should  thereafter 
be  made.  Judgment,  Schrimpcher  v.  Stockton, 
51  P.  276,  58  Kan.  758,  affirmed.— Schrimp- 
scher  v.  Stockton,  22  S.  Ct.  107,  183  U.  S.  290, 
46  L.  Ed.  203. 

Conceding  that  so  long  as  Indians  main- 
tain their  tribal  relations  they  are  not  chargea- 
ble with  laches,  or  failure  to  assert  their  claims 
within  the  ^ime  prescribed  by  statute,  they  lose 
such  immunity  when  their  relations  with  their 
tribe  are  dissolved  by  accepting  allotments  of 
land  in  severalty  under  a  treaty  which  pro- 
vides that  the  organization  and  relation  of  such 
Indians  wnth  the  United  States  as  an  Indian 
tribe  shall  be  dissolved  and  terminated  on  the 
ratificatiou  of  such  treaty,  and  that  such  In- 
dians shall  be  deemed  to  be  citizens  of  the  Unit- 
ed States,  and  entitled  to  all  riirhts,  privileges, 
and  immunities  as  such. — ^Id. 

The  failure  of  the  secretary  of  the  interior 
to  confirm  or  avoid  a  sale  of  land  by  an  in- 
competent Indian  in  violation  of  the  treaty  of 
January  ^31,  1855,  between  the  United  States 
and  the  'Wyandotte  Indians,  does  not  prevent 
the  statute  of  limitations  from  beginning  to 
run  against  the  right  of  his  heirs  to  maintain 
ejectment  against  his  grantees  at  the  date  of 
ratification  of  the  treaty  of  February  23,  1867, 
removing  all  restrictions  upon  sales  of  land 
patented  to  incompetent  Wyandottes  which 
should  thereafter  be  made,  and  authorizing  the 
secretary  of  the  interior  to  investigate  and  con- 
firm or  avoid  such  sales  theretofore  made. — Id. 

The  finding  of  a  special  examiner  as  to  the 
fact  of  membership  in  an  Indian  tribe,,  which 
has  been  adopted  by  the  two  lower  courts,  will 
not  be  disturbed  by  the  federal  Supreme  Court, 
where  not  plainly  erroneous.  Judgment  119 
F.  114,  55  C.  C.  A.  216,  affirmed.— Hy-yu-tse- 
mil-kin  v.  Smith,  24  S.  Ct.  676,  194  U.  S.  401, 
48  L.  Ed.  1039. 

The  United  States  cannot  be  regarded  as 
a  necessary  party  to  a  suit  brought  under  Act 
Aug.  15,  1894,  c.  290  (28  Stat.  286,  305),  prior 
to  Amendatory  Act  Feb.  6,  1901,  c.  217  (31 
Stat.  760),  to  determine  the  respective  rights 
of  two  Indians,  each  claiming  under  Allotment 
Act  March  3,  1885,  c.  319  (23  Stat.  340),  in 
view  of  the  provision  of  the  act  under  which 
the  action  was  brought,  that  the  judgment  or 
decree  of  the  court  in  favor  of  any  claimant  to 
an  allotment,  upon  being  properly  certified  to 
the  Secretary  of  the  Interior,  shall  have  the 
same  effect  as  if  the  allotment  had  been  allow- 
ed and  approved  by  the  Secretary. — Id. 

The  United  States  can  sue  to  set  aside  a 
conveyance  of  land  allotted  to  an  Indian  when 
restrictions  on  alienation  have  been  transgress- 
ed.—Bowling  V.  United  States,  34  S.  Ct.  659, 
233  U.  S.  528,  58  L.  Ed.  1080,  affirming  decree 
191  F.  19,  111  C.  C.  A.  561. 


This  DiKest  is  compiled  on  the  KeyNnmber  System.    For  explanation,  aee  pace  iii. 
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^^31.  Admifliion  to  eltisensliip. 

See  27  Cent  Dig.  Indians,  8  23. 

An  Indian  cannot  make  himself  a  citizen 
of  tlie  United  States  without  the  consent  and 
co-operation  of  the  government;  the  fact  that 
he  has  abandoned  his  tribal '  relations  does  not 
affect  his  status— Elk  v.  Wilkins,  112  U.  S. 
94,  5  S.  Ct  41,  28  L.  Ed.  643. 

By  the  treaty  ratified  July  16,  1862,  the 
tribal  relations  of  the  Ottawa  Indians  were  to 
cease,  and  they  were  to  become  citizens  of  the 
United  States,  five  years  from  that  date.  On 
February  23,  1867,  a  new  treaty  w/is  negotiat- 
ed, postponing  for  two  years  the  time  for  dissolu- 
tion of  the  tribe.  Amendments  were  propx)s- 
ed  by  the  senate,  and  accepted  by  the  Indians, 
so  that  this  treaty  was  not  finally  concluded 
and  ratified  until  October  14,  1868,  being  after 
the  expiration  of  the  original  five  years.  Held^ 
that  the  negotiations  amounted  to  a  proposition 
by  the  Indians  before,  and  az^  acceptance  by 
the  United  States  after,  the  expiration  of  that 
time,  and  that  the  acceptance  related  back  to 
the  date  of  the  proposition,  so  that  there  was 
no  ground  for  contending  that  the  Indians  be- 
came citizens  of  Kansas  at  the  end  of  the  five- 
year  peridid,  so  as  to  disqualify  the  United 
States  from  entering  into  the  new  treaty  with 
them  without  the  state's  consent.— Wiggan  v. 
ConoUy,  163  U.  S.  56,  16  S.  Ct.  914,  41  L. 
Ed.  69. 

An  Indian  allottee,  on  the  receipt  of  his 
first  patent  under  Act  Feb.  8.  1887,  c.  119,  24 
Stat.  388,  must  be  deemed  within  the  provision 
of  section  6  of  that  act,  that,  **upon  the  comple- 
tion of  said  allotments  and  the  patenting  of  the 
lands  to  said  allottees,"  each  allottee  shall  have 
the  benefits  of,  and  be  subject  to,  the  laws  of 
the  state  where  he  resides,  in  view  of  the  fur- 
ther grant  of  citizenship  which  that  section  ex- 
tends to  every  allottee,  and  of  the  fact  that  the 
issue  of  the  final  patent  provided  for  by  section 
5  was  to  be  delayed  for  25  years,  when  it  was 
to  be  issued  to  the  first  patentee  or  his  heirs. — 
In  re  Heflf,  25  S.  Ct  506,  197  U.  S.  488,  49  L. 
Ed.  848. 

Citizenship  is  not  an  obstacle  to  the  exer- 
cise by  Congress  of  its  power  to  enact  laws 
for  the  protection  of  tribal  Indians  as  a  de- 
pendent people. — United  States  v.  Sandoval,  34 
S.  Ct.  1,  231  U.  S.  28,  58  L.  Ed.  107,  revers- 
ing judgment  (D.  O.)  198  F.  539. 

^=»32.  Jnrisdiction  and  soTemment  of 
Indian  oonntry  and  reservations 
in    general. 

See  27  Cent  Dig.  Indians,  89  *,  62,  53,  57.  58. 

The  question  whether  a  statute  of  the 
Cherokee  Nation,  not  repugnant  to  the  consti- 
tution of  the  United  States  or  any  treaty  or 
law  thereof,  has  been  repealed  by  another 
statute  of  that  nation,  and  the  determination  of 
what  is. the  existing  lalv  of  the  Cherokee  Na- 
tion as  to  the  constitution  of  the  grand  jury, 
is  a  matter  solely  within  the  jurisdiction  of  the 
courts  of  that  nation.— Talton  v.  Mayes,  163  U. 
S.  376,  16  S.  Ct.  986,  41  L.  Ed.  196. 

Indian  policemen  are  not  marshals  or  depu- 
ty marshals  within  the  meaning  of  Rev.  St.  U. 
S.  S  788,  giving  such  officials  in  each  state  the 
same  powers  in  executing  the  laws  of  the 
United  States  as  sheriffs  and  their  deputies 
may  have  by  law  in  executing  the  laws  there- 
of.—John  Bad  Elk  v.  United  States,  20  S.  Ct 
729,  177  U.  S.  529,  44  L.  Ed.  874. 

An  officer  at  the  Pine  Ridge  Indian  reserva- 
tion in  South  Dakota  has  no  authority  to  ar- 
rest a  resident  on  such  reservation  without  a 
warrant,  on  a  charge  of  misdemeanor  not  com- 
mitted in  his  presence. — Id. 

An  intention  to  repeal  existing  federal  laws 
as  to  Indians  is  not  shown  by  Oklahoma  En- 


abling Act  of  June  16,  1906,  §  1,  reserving  to 
the  United  States  power  to  make  regulations  in 
the  future  as  to  Indians.— Ex  parte  Webb,  32 
S.  Ct.  769.  225  U.  S.  663,  56  L.  Ed.  1248. 

^s>33«  Begnlation   of   intereonrso   with 
Indians. 

See  27  Cent  Dig.  Indians,  SS  52,  59. 

The  federal  Constitution  is  not  violated  by 
regulations  promulgated  by  the  Secretary  of  the 
Interior  for  the  enforcement  and  collection  of 
the  annual  privilege  or  permit  tax  on  live  stock 
owned  or  held  by  noncitizens  within  the  terri- 
tory of  the  Chickasaw  Nation,  imposed  by 
Chickasaw  legislation  which  had  received  the 
approval  of  the  governor  of  such  nation  and 
the  sanction  of  the  President  of  the  United 
States,  made  by  Act  June  28,  1898,  c,  517,  § 
29  (30  Stat  505),  a  condition  of  its  validity. 
Judgment  21  App.  D.  C.  565,  affirmed.— Mor- 
ris V.  Hitchcock,  24  S.  Ct  712,  194  U.  S.  384, 
48  L.  Ed.  1030. 

Chickas&w  legislation  imposing  an  annual 
privilege  or  permit  tax  on  live  stock  owned  or 
held  by  noncitizens  within  the  limits  of  the 
Chickasaw  Nation,  which  has  received  the  ap- 
proval of  the  governor  of  such  nation  and  the 
sanction  of  the  President  of  the  United  States, 
made  by  Act  June  28,  1898,  c.  517,  |  29  (30 
Stat.  505),  a  condition  of  its  validity,  is  not 
repugnant  to  the  federal  Constitution.— Id. 

Reservation  In  Oklahoma  Enabling  Act 
June  16,  1906,  §  1,  of  the  authority  of  Congress 
to  legislate  as  to  Indians  within  the  state,  is 
within  the  power  given  Congress  to  regulate 
commerce  with  Indian  tribes. — Ex  parte  Webb, 
32  S.  Ct.  769,  225  U.  S.  683,  56  L.  Ed.  1248. 

The  prohibition  against  the  sale  of  cattle 
purchased  by  the  government  and  in  possession 
of  Indians,  to  any  other  than  a  member  of  the 
tribe,  unless  with  the  written  consent  of  the 
agent  of  the  tribe,  under  Indian  Appropriation 
Act  July  4,  1884,  covers  sales  of  cattle  bought 
by  the  government  out  of  the  price  of  land  sold 
by  the  Indians  to  the  United  States  and  issued 
to  various  Indians  on  the  reservations  entitled 
thereto.— United  States  v.  Anderson,  33  S.  Ct. 
500,  228  U.  S.  52,  57  L.  Ed.  727. 

A  licensed  trader  on  the  Osage  Indian  reser- 
vation suing  on  a  note  from  an  Indian  who  de- 
fends under  Act  June  21,  1906,  making  it  un- 
lawful for  a  trader  to  give  credit  to  any  Indian 
for  more  than  75  per  cent,  of  the  next  quarter- 
ly annuity  of  the  Indian,  must  prove  that  the 
note  represented  lawful  credits.— Tinker  v.  Mid- 
land Valley  Mercantile  Co.,  34  S.  Ct  252,  231 
U.  S.  681,  58  L.  Ed.  434,  reversing  judgment 
105  P.  333,  25  Okl.  160. 

^=:»34.  Selling  or  fnmishins.  liqnors. 

See  27  Cent  Dig.    Indiana,   9  60. 

Congress  was  not  given  the  power,  by  the 
commerce  clause  of  the  federal  Constitution,  to 
penalize  by  Act  Jan.  30,  1897,  c.  109,  29  Stat. 
506,  the  sale  of  liquor  within  a  state  to  an  In- 
dian to  whom  an  allotment  had  been  made  un- 
der Act  Feb.  8,  1887,  c.  119,  24  Stat  388, 
which  grants  the  allottees  the  privilege  of  citi- 
zenship, and  gives  them  the  benefit  of,  and  re- 
quires them  to  be  subject  to,  the  civil  and  crim- 
inal laws  of  the  state  where  they  reside,  since 
this  emancipation  from  federal  control  is  not 
affected  by  the  fact  that  the  statute  provides 
that  the  Indian  title  shall  not  be  alienated  or 
incumbered  for  25  years,  when  a  final  patent 
shall  issue,  and  stipulates  that  the  grant  of  citi- 
zenship shall  not  impair  their  right  to  tribal 
or  othor  property.— In  re  Heff,  25  S.  Ct  506, 
197  U.  S.  488,  49  L.  Ed.  848. 

The  power  to  protect  Indians  against  the 
evils  of  intemperance  authorizes  Congress  when 
securing   cession   of   an   Indian   reservation  to 
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prohibit  the  sale  of  IntozicaiitB  on  the  ceded  r        The  words,  '^Indian  coantry,**  as  used  in 


lands  if  reasonably  essential  to  the  protection 
of  Indians  on  the  unceded  lands. — l?errin  v. 
United  States,  34  S.  Ct.  387,  232  U.  S.  478, 
58  U  Ed.  691. 

Prohibition  against  sale  of  intoxicating  liq- 
uors on  any  of  the  ceded  lands  by  Act  Aug.  15, 
1894,  by  which  the  Yankton  tribe  of  Sioux  In- 
dians ceded  to  the  United  States  all  unallotted 
lands  in  a  reservation  in  South  Dakota,  does 
not  transcend  the  power  of  Congress,  where  the 
reservation  embraced  400,000  acres,  and  the 
lands  allotted  to  the  Indians  are  in  small  tracts 
scattered  throughout  the  ceded  district,  and  ag- 
gregate nearly  100,000  acres.— Id. 

Failure  to  limit  the  duration  of  the  prohibi- 
tion against  sale  of  liquors  on  ceded  lands  by 
Act  Aug.  15,  1894,  by  which  the  Yankton  tribe 
of  Sioux  Indians  ceded  all  unallotted  lands  in  a 
reservation  in  South  Dakota,  will  not  invalidate 
such  prohibition  while  the  period  during  which 
the  United  States  under  Act  Feb.  8,  1887,  |  5, 
holds  the  allotted  lands  in  trust,  has  not  ex- 
pired, and  the  wardship  of  the  Indians  has  not 
terminated. — Id. 

During  the  25  years-  under  which  Indian 
allottees  under  Acts  Feb.  8,  1887,  and  March  2, 
1889,  remain  tribal  Indians  under  guardian- 
ship, the  allotted  lands  are  inalienable.  Con- 
gress may,  as  is  done  by  Act  Jan.  30,  1897, 
regulate  or  prohibit  sale  of  intoxicating  liquors 
to  such  Indians  within  a  state. — United  States 
T.  Nice,  36  S.  Ct.  696,  241  U.  S.  591,  60  L.  Ed. 
1192. 

^=»35.   Introdncins  liqnora  into   Indian 
country. 

Bee  27  Cent.  Dig.  Indians.  S9  <1*  Q« 

The  treaty  between  the  Red  Lake  and  Pem- 
bina Chippewa  Indians  and  the  United  States, 
of  October  2,  1863  (13  Stat  667),  provided  that 
the  laws  of  the  United  States  then  in  force  or 
thereafter  enacted,  prohibiting  the  introduc- 
tion of  liquor  into  the  Indian  country,  should 
be  in  full  force  and  effect  throughout  the  coun- 
try thereby  ceded,  until  otherwise  directed  by 
congress  or  the  president  Heldj  that  the  pay- 
ment of  an  internal  revenue  tax  as  a  retail 
liquor  dealer,  for  selling  liquor  in  the  internal 
revenue  district  which  embraced  the  ceded  terri- 
tory, did  not  relieve  such  dealer  from  the  penal- 
ties imposed  by  Act  Cong.  March  15,  1864  (13 
Stat  ^),  for  introducing  liquor  into  Indian 
countr^.— United  States  v.  Forty-Three  Gallons 
of  Whisky,  108  U.  S.  491,  2  S.  Ct.  906.  27  L. 
Ed.  803. 

Act  June  30,  1834,  §  1,  defining  "Indian 
country,"  though  not  re-cnactod  in  the  Re\ised 
Statutes  of  the  United  States,  and  therefore 
repealed  by  section  5596  thereof,  may  be  referred  ; 
to  for  the  purpose  of  ascertaining  the  meaning 
of  the  term  **Indian  country."  found  in  other 
sections  of  the  Revised  Statutes,  which  were 
re-enactments  of  the  act  of  June  30,  1834. — 
United  States  v.  Le  Bris,  121  U.  S.  278,  7  S. 
Ct  894.  30  L.  Ed.  946. 

Under  Act  Cong.  June  30,  1834,  §  1.  de- 
fining Indian  country  as  "all  that  part  of  the 
United  States  west  of  the  Mississippi,  and  not 
within  the  states  of  Missouri  and  Louisiana,  or 
the  territory  of  Arkansas,  and  also  that  part 
of  the  United  States  east  of  the  Mississippi,  and 
not  within  any  state,  to  which  the  Indian  title 
has  not  been  extinguished,"  the  Red  Lake  and 
Pembina  Indian  reservation  is  Indian  country. 
-Id. 

As  Rev.  St.  I  2139,  previous  to  the  amend- 
ment of  July  23.  1892^  made  punishable  the  in- 
troduction into  the  Indian  country  of  "spirituous 
liquor  or  wine,"  only,  it  did  not  include  lager 
beer ;  that  being  a  malt  liquor  made  by  fermen- 
tation.—Sarlls  V.  United  States,  152  U.  S.  570, 
14  S.  Ct.  720,  38  L.  Ed.  556,  reversing  judgment 
(D.  C.)  United  States  v.  Ellis,  51  F.  808. 


Rev.  St.  U.  S.  §  2139,  as  amended  and  re-enact- 
ed by  Act  July  23.  1892,  c.  234,  27  Stat.  260, 
forbidding  the  introduction  of  intoxicating  liq- 
uors into  such  country,  do  not,  standing  alone, 
embrace  territory  in  which,  at  the  time,  the  In- 
dian title  had  been  extinguished,  and  over 
which,  with  its  inhabitants,  the  jurisdiction  of 
the  state,  for  all  purposes  of  government,  was 
full  and  compIete.~Dick  v.  United  States,  28 
S.  Ct  899,  208  U.  S.  340,  52  L.  Ed.  520. 

The  stipulation  in  the  agreement  of  May 
1,  1893,  between  the  United  States  and  the  Nez 
Perce  Indians,  that  the  federal  laws  prohibit- 
ing the  introduction  of  intoxicating  liquors  in- 
to the  Indian  country  shall,  for  a  period  of  25 
years,  apply  to  the  lands  thereby  ceded  to  the 
United  States  and  to  those  retained  by  the  In- 
dians and  to  those  allotted  to  them  in  severalty, 
was  a  valid  regulation,  based  upon  the  treaty- 
making  power  of  the  United  States  and  upon  the 
power  of  Congress  to  regulate  commerce  with 
the  Indians,  and  was  not  an  invasion  of  the 
sovereignty  of  the  state  of  Idaho,  which  had 
by  Act  July  3,  1890,  c.  656,  26  Stat.  215,  been 
admitted  into  the  Union  upon  an  equal  footing 
with  the  other  states.— Id. 

A  conviction  of  an  Indian  of  the  offense 
of  introducing  ifitoxicating  liquor  into  the  In- 
dian country  and  into  an  Indian  allotment 
while  the  title  to  the  same  is  held  in  trust  by 
the  government  may  be  had  under  Act  Jan.  30, 
1897,  c.  109,  29  Stat  506,  although  the  defend- 
ant Indian  is  a  citizen  of  the  United  States, 
and  entitled,  under  Act  Aug.  7,  1882,  c.  434, 
f  7,  22  Stat.  342,  and  Act  Feb.  8,  1887,  c.  119. 
i  6,  24  Stat  390,  to  the  rights,  privileges,  ano 
immunities  of  such  citizens,  and  to  the  bene- 
fit of  the  laws,  civil  and  criminal,  of  the  state 
in  which  his  allotment  is  situated,  and  upon 
which  the  offense  is  alleged  to  have  been  com- 
mitted.—HalloweU  V.  United  States,  31  S.  Ct. 
587,  221  U.  S.  817.  55  U  Ed.  750. 

The  scope  of  any  repeal  of  the  prohibitions 
of  Act  March  1,  1895,  §  8,  against  manufac- 
ture and  sale  of  liquors  in  the  Indian  Territory, 
effected  by  implication  from  the  provisions  of 
Oklahoma  Enabling  Act  June  16,  1906,  which 
contains  a  reservation  to  the  government  of  the 
United  States  of  authority  to  regulate  a3  to  the 
Indians  in  the  future,  retains  in  full  force  so 
much  of  the  prohibitions  of  the  earlier  act  as 
relate  to  the  carriage  of  liquor  without  the 
state  of  Oklahoma  into  that  part  which  was  the 
Indian  Territory,  except  liquors  brought  in  by 
the  state  for  the  use  of  state  agencies.— Ex 
parte  Webb,  32  S.  Ct  769,  225  U.  S.  663,  56 
L.  Ed.  1248. 

Congress,  in  the  exercise  of  its  power  to 
regulate  commerce  with  Indian  tribes,  may, 
when  creating  a  new  state  out  of  territory  in- 
habited by  Indians,  in  which  territory  introduc- 
tion of  liquors  is  by  law  prohibited,  legislate  so 
as  to  preserve  those  laws  to  the  extent  of  ex- 
cluding interstate  traffic  in  intoxicating  liquors 
that  would  be  inconsistent  with  the  prohibition. 
—Id. 

Right  of  way  through  the  Flathead  Indian 
Reservation  granted  the  NorUiem  PaciQc  Rail- 
way Company  bv  Act  July  2,  1864.  §  2,  the  In- 
dian title  to  which  was  extinguished  without 
reservation  by  -agreement  of  Sept.  2,  1882,  is 
not  Indian  territory  within  Act  Jan.  30,  1897, 
making  it  an  offense  to  introduce  intoxicating 
liquors  into  the  Indian  Territory. — Clairmont 
V.  United  States,  32  S.  Ct  787,  225  U.  S.  551, 
56  U  Ed.  1201. 

An  intent  to  repeal  Act  March  1,  1895,  ^ 
8,  prohibiting  the  bringing  of  intoxicating  liq- 
uors into  the  Indian  Territory,  cannot  be  in- 
f erred  from  the  provisions  of  Act  Jan.  30,  1897, 
punishing  sales  of  intoxicants  to  Indian  allot- 
tees;   the  later  act  not  mentioning  the  earlier 
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one.— United  States  v.  Wright,  33  S.  Ct.  630, 
229  U.  S.  226,  57  L.  Ed.  1160. 

The  prohibition  against  the  introduction  and 
sale  of  liquors  in  the  Indian  country  made  by 
Act  July  23,  1892,  amendatory  of  Rev.  St.  S 
2139,  was  not  superseded  in  the  Indian  Terri- 
tory by  Act  March  1,  1895,  §S  8,  13.— Id. 

The  existing  prohibitions  against  the  intro- 
duction of  liquor  into  Indian  country  made  by 
Rev.  St.  §  2139.  as  amended  by  Acts  July  23, 
1892,  and  Jan,  30,  1897,  were  not  superseded  as 
to  transactions  within  the  state  by  the  admis- 
sion of  Oklahoma  into  the  Union  under  En- 
abling Act  June  16,  1906.— Id. 

Congress,  in  the  exercise  of  its  control  over 
Indians,  may  prohibit,  as  it  did  by  Act  Jan. 
30,  1897,  as  supplemented  by  section  2  of  the 
New  Mexico  enabling  act  of  June  20,  1910, 
introduction  of  intoxicating  liquors  into  the 
Indian  pueblos  in  the  state  of  New  Mexico. — 
United  States  v.  Sandoval,  34  S.  Ct.  1,  231 
U.  S.  28.  58  If.  Ed.  107,  reversing  judgment 
(D,  C.)  198  F.  530. 

Regulations  and  practices  under  which  spe- 
cial officers  were,  for  the  suppression  of  the 
liquor  traffic  among  the  Indians,  charged  with 
the  duty  of  rendering  true  reports  to  the  Com- 
missioner of  Indian  Affairs,  and  making^  recom- 
mendations as  to  clemency  to  those  convicted  of 
selling  liquor  to  Indians,  could  be  established 
by  the  commissioner  under  Rev.  St.  §  463  (U. 
S.  Comp.  St.  1901,  p.  262).— United  States  v. 
Birdsall,  34  S.  Ct  512,  233  U.  S.  223,  58  L. 
Ed.  930,  reversing  judgment  (D.  C.)  206  P.  818. 

Pending  continuance^  under  Oklahoma  En- 
abling Act,  §  3,  of  the  prohibition  under  state 
laws  of  sale  of  liquors  in  the  former  Indian  Ter- 
ritory and  their  introduction  into  that  territory, 
provisions  of  Act  March  1,  1895,  §  8,  against 
introduction  of  liquors,  are  not  enforceable  as 
to  intrastate  transactioiis. — Joplin  Mercantile 
Co.  V.  United  States,  35  S.  Ct.  291,  236  U.  S. 
53J,  59  L.  Ed.  705,  affirming  judgment  (C.  C. 
A.)  213  F.  926,  131  C.  O.  A.  160. 

^=936.   Crime*  In  Indian  eonntry  or  rei- 
errations. 

See  27  Cent.  Dig.  Indians,  {{  (9,  66. 

Rev.  St.  {  2146,  excepting  "crimes  com- 
mitted by  one  Indian  against  the  person  or 
property  of  another  Indian"  from  the  provision 
of  Id.  §  2145,  extending  the  jurisdiction  of 
crimes  against  the  laws  of  the  United  States  to 
o£fenses  committed  in  the  Indian  country,  is 
not  repealed  by  the  provision  of  the  treaty  with 
the  Sioux  Indians,  April  29,  1868,  art.  1  (15 
Stat.  635),  that  **if  bad  men  among  the  In- 
dians shall  commit  a  wrong  or  depredation  up- 
on the  person  or  property  of  any  one,  white, 
black,  or  Indian,  subject  to  the  authority  of  the 
United  States,  and  at  peace  therewith,"  he 
shall  be  given  up  to  be  tried  and  punished  ac- 
cording to  the  laws  of  the  United  States;  nor 
by  Act  Cong.  Feb.  28,  1877  (19  Stat.  254),  rati- 
fying an  agreement  with  the  Sioux  Indians 
providing  that  congress  shall  secure  them  ab 
orderly  government,  and  that  they  shall  be  sub- 
ject to  the  laws  of  the  United  States,  and  each 
individual  shall  be  protected  in  his  rights  of 
property,  person,  and  life;  and  the  territorial 
district  court  ot  Dakota,  sitting  as  a  circuit 
court  of  the  United  States,  has  no  jurisdiction 
of  a  murder  committed  by  one  Indian  on  anoth- 
er on   the   Sioux   reservation.— Ex   parte  Kan- 

i-shun-ca,  109  U.  S.  556,  3  S.  Ct  396,  27  I/. 

d.  1030. 

The  term  "Indian  country"  embraces  all 
land  within  the  limits  of  the  United  States  to- 
which  the  Indian  title  has  never  been  extin- 
guished, except  that  which  lies  within  the  ex- 
terior geographical  limits  of  a  state,  and  which 
was  not  excepted  from  the  jurisdiction  of  that 
state  at  the  time  of  its  admission  into  the 
Union. — Id. 


t 


Act  Cong.  March  3,  1885,  8  9  (23  Stat. 
385),  provides  that  all  Indians  committing  cer- 
tain crimes  "against  the  person  or  property  of 
another  Indiap  or  other  person,  within  the 
boundaries  of  any  state  of  the  United  States, 
and  within  the  limits  of  any  Indian  reservation, 
shall  be  subject  to  the  same  laws,  tried  in  the 
same  courts,  and  in  the  same  manner,  and  sub- 
ject to  the  same  penalties,  aa  are  all  other  per- 
sons committing  any  of  the  same  crimes  within 
the  exclusive  jurisdiction  of  the  United  States." 
Heldy  that  this  is  a  valid  and  constitutional 
law,  for,  so  long  as  the  Indian^  preserve  their 
tribal  relations,  they  owe  no  allegiance  to  the 
state  in  which  they  live,  and  the  state  has  no 
power  over  them ;  but,  being  within  the  limits 
of  the  United  States,  they  are  subject  to  acts 
of  congress.—United  States  v.  Kagnma,  118 
U.  S.  375,  6  S.  Ct.  1109,  30  L.  Ed.  228. 

The  federal  courts  have.no  jurisdiction  of 
a  crime  committed  by  one  Indian  against  anoth- 
er in  the  Indian  Territory  (Act  Feb.  18.  1875) ; 
and  there  is  nothing  in  the  treaty  of  July  19, 
1866,  which  prevents  the  application  of  this 
statute  to  the  Cherokee  Nation.— Smith  v.  Unit- 
ed States,  151  U.  S.  50,  14  S.  Ct  234,  38  U 
Ed.  67. 

.To  sustain  federal  jurisdiction,  the  govern- 
ment is  bound  to  show  that  one  killed  by  na 
Indian  in  the  Indian  Territory  was  a  white 
man;  and  this  burden  is  not  sustained,  as 
against  strong  evidence  that  he  was  an  Indiaiu 
by  merely  showing  that  he  said  he  had  lived  in 
Arkansas,  without  stating  why  or  how  long, 
and  that  he  was  refused  a. vote  in  the  district 
where  the  crime  was  committed,  on  the  ground 
that  he  had  not  lived  there  long  enough,  for 
these  facts  have  no  legitimate  tendency  to  prove 
that  he  was  a  white  man,  or  that  he  had  severed 
his  tribal  relations  and  become  a  citizen. — Id. 

Under  section  30,  Act  May  2, 1890.  providing 
for  a  temporary  government  for  Oklahoma  ter- 
ritory, and  enlarging  the  jurisdiction  of  the  fed- 
eral courts  in  the  Indian  Territory,  that  the 
judicial  tribunals  of  the  Indian  nations  shall 
retain  exclusive  jurisdiction  in  all  civil  and 
criminal  cases  arising  in  the  country  in  which 
members  of  the  nation,  by  nativity  or  adop- 
tion, "shall  be  the  only  parties,"  and  the  cor- 
responding provision  in  section  31,  are  to  be 
construed,  in  criminal  cases,  as  meaning  par- 
ties to  the  crime,  and  not  simply  parties  to  the 
prosecution  of  the  crime.— Alberty  v. /United 
States,  162  U.  S.  499,  16  S.  Ct.  864,  46  L.  Ed. 
1051. 

The  crime  of  murder  committed  by  one  Cher- 
okee Indian  upon  another  within  the  jurii>dle- 
tlon  of  the  Cherokee  Nation  is  an  offense,  not 
against  tho  United  States,  but  against  the 
local  laws  of  the  Cherokee  Nation. — Talton  ▼. 
Mayes.  163  U.  S.  376,  16  S.  Ct.  986,  41  L.  Ed. 
196. 

Act  May  2,  1890,  gives  the  judicial  tribunals 
pf  the  Indian  nations  jurisdiction  when,  members 
of  the  nation  by  nativity  or  adoption  are  the 
only  parties.  HeH  that,  on  the  prosecution  in 
a  United  States  court  of  an  Indian  for  a  mur- 
der committed  in  the  Indian  Territory,  an  aver- 
ment that  deceased  was  a  jogrtf,  and  not  a 
white  man.  was  jurisdictional. — Lucas  v.  United 
States,  163  U.  S.  612,  16  S.  Ct.  1168.  48  U 
Ed.  282. 

The  provision  of  the  enabling  act  of  Mon- 
tana, that  all  Indian  lands  within  the  state 
"shall  remain  under  the  absolute  jurisdiction 
and  control  of  the  congress  of  the  United 
States."  does  not  amount  to  a  reservation  by 
the  United  States  of  jurisdiction  over  crimes 
committed  on  such  lands  by  or  against  persons 
not  Indians.— Draper  v.  United  States,  17  S. 
Ct.  107.  164  U.  S.  240,  41  K  ly.  419- 

The  term  "Indian  country,"  as  used  in  Rev. 
St.  U.  S.  <  2145,  extending  to  that  country  cer- 
tain Ijaws  of  the  United  States  as  to  the  punish- 
Iment  of  crimo,  includes  land  lawfully  set  apart 
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for  an  Indian  reservation  out  of  the  public  do- 
main, and  not  previouply  occupied  by  Indians. 
—Donnelly  y.  United  States,  33  S.  Ct  449,  228 
U.  S.  243,  57  L.  Ed.  820,  Ann.  Caa  1913E, 
710.  rehearing  denied,  33  S.  Ct.  1024,  228  U. 
S.  708,  57  L.  Ed.  1035. 

Land  allotted  tor  an  Indian  under  Act  July 
1,  1892,  and  excepted  from  that  part  of  the 
Colville  Indian  Reservation  which  was  restored 
to  the  pablic  domain  by  that  act,  is  during  the 
trust  period  "Indian  country,"  within  Rev.  St. 
a  2145,  extending  to  the  Indian  country  certain 
general  laws  of  the  United  States  as  to  thcT  pun- 
ishment  of   crime.— United    States   v.    Pehcan, 

34  S.  Ct.  396,  232  U.  S.  442,  58  L.  Ed.  676. 

Adultery  committed  by  Indian  on  Indian 
reservation  held  not  punishable  under  Pen. 
Code,  §  316,  it  not  referring  in  terms  to  Indians 
in  view  of  the  express  enumeration  in  sections 
328  and  329  of  other  crimes  and  offenses  against 
the  United  States,  though  such  crime  is  not  an 
offense  within  provisions  of  Rev.  St,  §  2146 
(Comp.  St.  1913,  i  4149),  excepting  such  offens- 
es from  operation  of  section  2145  (Comp.  St. 
1913,  §  4148),  by  which  general  criminal  laws 
of  United  States  were  extended  to  the  Indian 
Territory.— United  States  v.  Quiver,  36  S.  Ct. 
699,  241  U.  S.  602,  60  L.  Ed.  1196. 

^=::>38.   Criniinal  proseentioiLS. 

See  27  Cent.  Dig.  Indians.  SS  22.  64,  66. 

Act  Cong.  March  3,  1885,  provides  that  all 
Indians  committing  the  crime  of  murder  against 
the  person  of  another  Indian  or  other  person 
within  any  territory  of  the  United  States,  with- 
in or  without  an  Indian  reservation,  shall  be 
subject  therefor  to  the  laws  of  such  territory 
relating  to  said  crime,  and  shall  be  tried  there- 
for in  t^e  same  courts  and  in  the  same  manner 
as  other  persons  charged  wijth  the  commission 
of  said  crime,  and  also  that  when  an  Indian 
commits  the  crime  within  a'  state,  and  within 
an  Indian  reservation,  he  shall  be  tried  as  are 
other  persons  committing  crimes  within  the  ex- 
clusive jurisdiction  of  the  United  States.  Held 
that,  wnen  the  Indian  is  charged  with  commit- 
ting the  crime  within  a  territory,  it  is  improper 
to  indict  and  try  him  before  the  district  court 
of  the  territory,  while  sitting  for  the  trial  of 
cases  arising  under  the  constitution  and  laws 
of  the  United  States.— Ex  parte  Gon-shay-ee, 
130  U.  S.  343,  9  S.  Ct.  542,  32  L.  Ed.  973 ;  Ex 
parte  Captain  Jack,  130  U.  S.  353,  9  S.  Ct. 
546,  32  L.  Ed.  976. 

Act  Cong.  March  3,  1885  (23  Stat.  385;, 
conferring  upon  the  territory  of  Arizona  and 
her  courts  full  jurisdiction  of  the  offense  of 
murder  committed  on  an  Indian  reservation  by 
an  Indian,  did  not  take  away  from  the  courts 
of  the  United  States  jurisdiction  over  the  of- 
fense there  committed  by  one  other  than  an  In- 
dian, conferred  by  Rev.  St  §  2145,  on  the 
ground  that  the  United  States,  by  yielding  up 
a  part  of  her  jurisdiction  over  the  offense,  lost 
all.  Congress  could  provide  for  the  punish- 
ment in  one  court  of  an  offense  committed  by 
one  person,  and  in  another  court  of  the  same 
offense  committed  by  another  person. — Ex 
parte  Wilson,  140  U.  S.  575,  11  S.  Ct.  870, 

35  L.  Ed.  513. 

Rev.  St  §  2146,  provides  that  the  preced- 
ing section,  declaring  that  the  general  laws  of 
the  United  States  as  to  punishment  of  crimes 
shall  extend  to  the  Indian  country,  shall  not 
be  construed  to  extend  to  any  case  where  by 
treaty  stipulations  the  exclusive  jurisdiction 
over  such  offenses  is  secured  to  the  Indian 
tribes.  The  treaty  with  the  Cherokee  Nation 
(14  Stat.  799,  art.  13)  contains  an  agreement 
that  a  court  may  be  established  by  the  United 
States  in  that  territory,  provided  that  the  judi- 
cial tribunals  of  the  nation  shall  be  allowed  to 
relain  exclusive  jurisdiction  in  all  cases  arising 
within  their  country  in  which  members  of  the 
nation  shall  be  the  only  parties,  or  where  the 


cause  of  action  shall  arise  in  the  Cherokee  Na- 
tion. Act  March  1,  1889  (25  Stat  783),  pro- 
vides for  the  establishment  of  a  court  in  the 
Indian  Territory  with  criminal  jurisdiction 
limited  to  cases  not  punishable  by  death  or 
hard  labor.  Held  that,  even  if  the  establish- 
ment of  a  court  was  necessary  to  give  validity 
to  the  proviso  of  the  treaty,  on  establishment 
of  such  court  jurisdiction  of  the  crime  of  adul- 
tery committed  by  a  citizen  of  the  nation  with 
a  white  woman,  within  the  territory  where  they 
both  resided,  was  vested  in  the  Indian  courts. 
—Ex  parte  Mayfield,  141  U.  S.  107,  11  S.  Ct 
939,  35  L.  Ed.  635. 

The  right  acquired  by  the  state  of  Wis- 
consin, under  her  enabling  act,  to  the  sixteenth 
section  of  land  in  every  township,  for  school 
purposes,  was  subject  to  the  Indian  right  of 
occupancy  in  regions  where  such  right  had  not 
been  extinguished ;  and,  where  a  permanent 
Indian  reservation  was  subsequently  establish- 
ed so  as  to  include  one  of  these  sections,  the 
state's  title  thereto  constitutes  no  obstacle  to 
the  exercise  of  jurisdiction  by  the  federal  courts 
over  crimes  committed  thereon  by  Indians. — 
United  States  v.  Thomas,  151  U.  S.  577,  14  S. 
Ct  426,  38  L.  Ed.  276. 

Independently  of  any  question  of  title,  the 
federal  courts  have  jurisdiction,  for,  regarding 
them  as  the  wards  of  the  nation,  the  United 
States  has  full  power  to  pass  such  laws  as  may 
be  necessary  to  their  full  protection,  and  to 
punish  all  offenses  compaitted  against  them  or 
by  them  within  the  reservation. — Id. 

The  part  of  the  Cherokee  Outlet  not  in- 
cluded within  Oklahoma  Territory  by  Act  May 
2,  1890,  creating  the  territory,  and  which,  in 
pursuance  of  that  statute,  was  attached,  for 
judicial  purposes,  to  a  judicial  district  of  the 
territory,  continued  to  be  Indian  country ;  and 
the  offense  of  horse  stealing,  within  Act  Feb. 
15,  1888,  committed  therein,  was  an  offense 
against  the  United  States,  and  within  the  juris- 
diction of  the  district  court  for  such  district 
sitting  as  a  court  of  the  United  States.— United 
States  V.  Pridgeon.  153  U.  S.  48,  14  S.  Ct 
746,  38  L.  Ed.  631. 

An  indictment  afainst  a  person  for  murder 
in  the  Indian  Territory,  which  describes  him 
and  deceased  as  ''white  persons,  and  not  In- 
dians,*' negatives  the  exception  to  the  jurisdic- 
tion of  the  circuit  court  contained  in  Rev.  St 
§  2146,  providing  that  its  jurisdiction  shall  not 
extend  to  crimes  committed  by  one  Indian 
against  another,  or  to  an  Indian  committing 
an  offense  in  the  Indian  Territory  who  has  been 
punished  by  the  local  law  of  the  tribe,  as  the 
term  "Indian**  does  not  include  a  white  person 
adopted  into  a  tribe. — ^Westmoreland  v.  United 
States,  155  U.  S.  545,  15  S.  Ct  243,  39  L. 
Ed.  255. 

Though  treaty  AprU  28,  1866  (14  Stat.  779) 
art.  38,  provides  that  a  white  person  who  mar- 
ries a  Choctaw  or  Chickasaw,  and  resides  in 
the  Choctaw  or  Chickasaw  Nation,  or  who  has 
been  adopted  by  the  legislative  authorities,  is 
to  be  deemed  a  member  of  the  nation,  and 
shall  be  tried  before  its  tribunals  as  though  a 
native  Choctaw  or  Chickasaw,  the  exception 
to  the  jurisdiction  of  the  circuit  court  contain- 
ed in  Rev.  St.  fi  2146,  of  a  case  where,  by 
treaty  stipulation,  exclusive  jurisdiction  over 
the  offense  Is  or  may  be  secured  to  the  Indian 
tribes,  will,  after  verdict,  be  held  sufficiently 
negatived  by  an  allegation  in  an  indictment 
that  defendant  was  not  a  citizen  of  the  In- 
dian Territory.— Id. 

Under  Act  June  9,  1888  (25  Stat  178,  c. 
382),  providing  that  any  Indian  committing 
certain  crimes  against  any  deputy  marshal, 
posse  comitatus,  or  guard  while  engaged  in  the 
performance  of  duty,  or  who  shall  commit  ei- 
ther of  such  crimes  in  the  Indian  Territory 
against  any  person  who  at  the  time  of  the 
commission  or  such  crime,  or  at  any  time  pre- 
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▼ious  thereto,  belonged  to  either  of  the  dasses 
of  officials  named,  snail  be  subject  to  the  laws 
of  the  United  States  relating  to  such  crimes, 
the  offense  of  kilUn^  a  posse  man  or  guard  is 
within  the  jurisdiction  of  the  United  States, 
though  the  killing  occurred  when  deceased  was 
not  engaged  in  performing  any  services. — 
Wright  V.  United  States,  158  U.  S.  232,  15  S. 
Ct  819,  39  L.  Ed.  963. 

A  de  facto  deputy  marshal  is  within  the 
protection  of  Act  June  9.  1888  ^25  Stat  178, 
c.  382),  giving  the  federal  courts  jurisdiction  of 
certain  crimes  committed  by  Indians  against 
certain  United  States  officers.— -Id. 

The  jurisdiction  of  the  courts  of  the  Chero- 
kee Nation  over  offenses  committed  by  one  In- 
dian upon  the  person  of  another  includes  nut 
only  Indians  by  birth,  but  also  citizens  of  the 
Nation  by  adoption.— Nofire  y.  United  States, 
17  S.  Ct  212,  164  U.  S.  657,  41  L.  Ed.  688. 

Crimes  committed  by  one  Indian  upon  the 
person  of  another  within  the  limits  of  the 
Tulalip  Reservation,  in  the  state  of  Washing- 
ton, are  not  excepted  from  the  exclusive  juris- 
diction of  the  federal  courts,  under  Act  March 
3,  1885,  c.  341,  §  9,  23  Stat  385,  because  bpth 
parties  hold  patents  from  the  United  States, 
issued  under  the  authority  of  the  treaty  with 
the  Omahas  of  March  16,  1854  (10  Stat  1043), 
and  the  treaty  of  Point  Elliott  of  January  22, 
1855  (12  Stat.  927),  and  are  therefore,  by  vir- 
tue of  Act  Feb.  8,  1887,  c.  119,  i  6,  24  Stat 
388,  citizens  of  the  United  States. — ^United 
States  V.  Celestine,  30  S.  Ct  93,  215  U.  S. 
278,  54  L.  Ed.  195. 

Land  within  the  Tulalip  Indian  Reserva- 
tion, in  the  state  of  Washington,  allotted  and 
patented  in  severalty,  pursuant  to  the  treaty 
with  the  Omahas  of  March  16,  1854,  10  Stot 
1043,  and  the  treaty  of  Point  Elliott  of  Janu- 
ary 22,  1865,  12  Stat  927,  which  provide  for 
a  conditional  alienation  only,  is  not  by  reason  of 
such  allotment  and  patent,  excepted  from  the 
reservation,  so  as  to  defeat  the  exclusive  juris- 
diction of  the  Federal  courts  under  Act  March 
3,  1885,  c.  341,  I  9,  23  Stat.  385,  of  crimes 
committed  on  such  knd  by  one  Indian  upon  the 
person  of  another. — Id. 

The  murder  of  one  negro  by  another  with- 
in the  limits  of  an  Indian  reservation  in  a  ter- 
ritory is  committed  within  a  place  or  district 
under  the  exclusive  jurisdiction  of  the  United 
States,  within  the  meaning  of  Rev.  St.  8  5339 
(U.  S.  Comp.  St.  1901,  p.  3627),  defining  and 
punishing  the  crime  of  murder,  as  amended  by 
act  Jan.  15,  1897,  c.  29,  29  Stat  487  (U.  S. 
Comp.  St  1901,  p.  3620),  and  extended  by  sec- 
tion 2145  to  the  Indian  country,  when  not  with- 
in the  exceptions  made  by  section  2146,  which, 
by  reason  of  the  race  of  the  accused  and  de- 
ceased, do  not  apply.— Pickett  v.  United  States, 
30  S.  Ct  265,  216  U.  S.  456,  54  L.  Ed.  566. 

The  murder  of  one  negro  by  another  with- 
in the  limits  of  the  Osage  Indian  reservation 
subsequent  to  the  Oklahoma  enabling  act  (Act 
June  16,  1906,  c.  3335,  34  Stat  267),  but  prior 
to  the  admission  of  that  state  into  the  Union, 
is  justiciable,  after  such  admission,  in  the  Dis- 
trict Court  of  the  United  States  for  the  West- 
ern District  of  Oklahoma,  under  section  14  of 
that  act  (34  Stat  275  [U.  S-  Comp.  St  Supp. 
1909,  p.  155]),  providing  for  the  transfer  of 
jurisdiction  in  respect  of  all  crimes  against  the 
United  States  to  the  federal  courts  therein  pro- 
vided.— Id. 

The  killing  of  an  Indian  by  one  not  of  In- 
dian blood  on  an  Indian  reservation  within  the 
limits  of  a  state  is  cognizable  in  the  federal 
courts  under  Rev.  St  U.  S.  |  2145,  and  section 
5339  (U.  S.  Comp.  St.  1901.  p.  3627).— Don- 
nelly V.  United  States,  33  S.  Ct.  449,  228  U.  S. 
243,  57  U  Ed.  820,  Ann.  Cas.  1913B.  710,  re- 


hearing denied  33  S.  Ct  1024.  228  U.  S.  708. 
57  Ia  Ed.  1035. 

No  implied  repeal  of  Rev.  St  U.  S.  I  2145. 
extending  to  the  Indian  country  cerr^in  general 
laws  of  the  United  States  as  to  punishment  of 
crimes,  can  be  inferred  from  provisions  of  Act 
March  3,  1885,  $  9,  providing  for  the  punish- 
ment of  certain  enumerated  crimes  committed 
by  Indians  within  the  territory,  and  for  the 
punishment  of  the  same  crimes  committed  by  an 
Indian  on  an  Indian  reservation  within  the 
state. — ^Id. 

Admission  of  California  into  the  Union  un- 
der Act  Sept  9,  1850,  on  an  equal  footing  with 
the  original  states,  without  any  express  reserva- 
tion by  Congress  of  governmental  jurisdiction 
over  the  public  lands  within  her  borders,  did 
not  qualify  former  federal  jurisdiction  over  the 
Indian  country  therein,  so  as  to  withdraw  from 
the  United  States  authority  to  punish  crimes 
committed  by  or  against  Indians  on  an  Indian 
reservation. — Id. 

The  killing  of  an  Indian  allottee  daring  the 
trust  period  by  persons  not  of  Indian  blood 
when  committed  on  land  allotted  to  him  by  Act 
July  1,  1892,  within  that  part  of  the  Colville 
Indian  Reservation  restored  to  the  public  do- 
main by  that  act,  is  cognizable  in  the  federal 
courts  under  Rev.  St  ft  2145.— United  States  v. 
Pelican,  34  S.  Ct  396,  232  U.  S.  442,  58  L.  Ed. 
676. 

Murder  committed  by  Indians  on  a  reserva- 
tion within  a  state  is  a  crime  against  the  Ignited 
States,  punishable  by  Penal  Code  (Act  March 
4,  1909,  c.  321)  i  328,  35  Stat  1151  (U.  S. 
CJomp.  St.  Supp.  1911,  p.  1685).— Apapas  v. 
United  States,  34  S.  Ct  704,  233  U.  S.  587,  68 
L.  Ed.  1104. 

Destination  of  intoxicants  held  sufficiently 
averred  to  have  been  in  the  Indian  country  un- 
der an  indictment  for  introducing  liguom  into 
the  Indian  territory  contrary  to  Act  Jan.  30, 
1807. — Joplin  Mercantile  Co.  v.  United  States, 
35  S.  Ct.  291,  236  U.  S.  531,  59  L.  Bd.  705, 
affirming  judgment  (C.  C.  A.)  213  F.  926,  131 
O.  C.  A.  160. 

^=:»39.  Government  and  la^rs  of  Indian 
Territory  and  inJialiitante 
tHereof. 

A  decree  of  the  Choctaw  and  Chickasaw 
citizenship  court  in  the  test  case  against  10 
persons  who  had  been  admitted  to  cltisEenship 
or  enrollment  by  the  United  States  courts  in  the 
Indian  territory,  vacating,  for  certain  irregn- 
larities,  the  judgments  of  those  courts,  is  bind- 
ing on  a  person  similarly  situated  who  was  not 
made  a  party,  but  who  did  not  avail  himself 
of  his  privilege,  under  Act  July  1,  1902,  c.  1362, 
32  Stat  641,  to  transfer  his  individual  case 
from  the  territorial  court  to  the  citizenship 
court,  but  chose  to  abide  the  outcome  of  the  case 
against  the  10  representatives  of  his  class. 
Judgment  (C.  C.  A.)  143  F.  716,  affirmed.— Wal- 
lace V.  Adams,  2Z  S.  Ct  363,  204  U.  S.  415,  51 
L.  Ed.  547. 

Congress  could  constitutionally  empower  the 
Choctaw  and  Chickasaw  citizenship  <*ourt  cre- 
ated by  Act  July  1,  1902,  c.  1362,  32  Stat  641, 
to  review  and  annul,  for  irregularities,  the 
judgments  of  the  United  States  courts  of  the 
Indian  territory  in  Indian  citizenship  cases,  al- 
though, by  the  terms  of  Act  June  10,  1896,  c 
398,  29  Stat.  339,  340,  those  judgmenU  had  be- 
come final. — Id.  , 

A  conveyance  by  a  married  woman  in  Indian 
territory  held  governed  by  Mansf.  Dig.  Ark.  | 
4621,  put  In  force  in  Indian  territory  by  Act 
May  2,  1890,  §  31,  rather  than  by  Mansf.  Dig. 
Ark.  §  648,  put  in  force  by  Act  Feb.  19,  1903.— 
Adkins  v.  Arnold.  35  S.  Ct.  118,  235  U.  S,  417. 
59  L.  Ed.  294,  affirming  judgment  121  P.  18Q, 
32  Okl.  167. 
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